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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  ofTicial  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408.  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Ragiater  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders.  Federal  agency  documents  having  general 
*^plicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  Mai  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Relator  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  ()anuary  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  mphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/vsfww. access. gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.spo.gov.  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais, 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess©gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-688-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Recister  paper 
edition  is  S699,  or  S764  for  a  combined  Federal  Register.  Federal 
RMister  Index  and  List  of  CFR  Sections  Affected  (LSA) 
suMcription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  RMister  Index  and  LSA  is  S264.  Six  month 
subscriptions  are  availab^  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  SlO.OO  for  each  issue,  or 
SlO.OO  for  each  group  of^pages  as  actually  bound:  or  S2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA.  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  bocument«,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  67  FR  12345. 
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Contents  in  your  e-mail  every  day. 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Regialer  and  Code  of  Federal 

Regulat'ons. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  brieflngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 
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WASHINGTON.  DC 
WHEN:  July  23.  2002—9:00  a.m.  to  noon 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538:  or 
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Actuaries,  Joint  Board  for  Enrollment 

See  Joint  Board  for  Enrollment  of  Actuaries. 

Administration  on  Aging 

See  Aging  Administration 

Agency  for  Healthcare  Research  and  Quality 

NOTICES 

Community-Based  Participatory  Research;  comment 

request,  42262-42264  ^ 

National  Children's  Study;  health  services  research  a^nda 

development;  planning  ideas  request,  42264-42265 

Aging  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Native  Americans  Part  B-Native  Hawaiiem  Program, 
42265 

Agriculture  Department 

See  Forest  Service 

See  Rural  Utilities  Service 

Antitrust  Division 

NOTICES      . 

National  cooperative  research  notifications: 
National  Storage  Industry  Consortium,  42281-42282 

Army  DsfMrtment 

See  Engineers  Corps 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Human  immunodeficiency  virus  (HFV) — 
Zimbabwe;  epidemiology,  mathmatical  modeling,  and 
tools  for  monitoring  local  response  to  HIV/ AIDS 
epidemic,  42265-42268 
State  assessment  initiatives:  correction,  42268 
Organization,  fimctions,  and  authority  delegations: 
National  Personal  Protective  Technology  Laboratory, 
•42268-42271 

Children  and  Families  Administration 

NOTICES 

Grant  and  cooperative  agreement  awards: 
California  Institute  for  Human  Services,  Sonoma  State 
University,  CA,  42271-42272 

Commerce  Department 

See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Prociu^ment  list;  additions  and  deletions,  42234—42236 


Procurement  list;  additions  and  deletions;  correction,  42236 
Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Mexico,  42238-42239 

Council  on  Environmental  Quality 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Infonnation  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  42255- 
42257 

Defense  Department 

See  Engineers  Corps 

Disability  Employment  Policy  Office 

NOTICES 

Inaugural  New  Freedom  Initiative  Award;  nominations 
solicitation,  42457-42459 

Education  Departntent 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Postsecondary  education — 
Demonstration  Projects  to  Ensure  Students  with 
Disabilities  Receive  Quality  Higher  Education 
Program,  42241-42242 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Agere  Systems,  42286 

Price  Pfister,  Inc.,  42287 

Rockwell  Collins,"  42287 

Romart,  Inc.,  42287 

Valeo  Climate  Control,  42287 

Willamette  Industries,  Inc.,  42288 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Goodyear  Tire  &  Rubber  Co.  et  al.,  42284-42286 
Agency  information  collection  activities: 

Pfoposed  collection;  comment  request,  42288—42289 
NAFTA  transitional  adjustment  assistance: 

Crown,  Cork  &  Seal  Packaging  Co.,  Inc.,  42289 

Motorola,  hic,  42289-42290 

Rockwell  Collins.  42290 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

42290-42291 

Energy  Department 

See  Federal  Energv  Regulatory  Commission 
NOTICES 

Environmental  statements;  notice  of  intent: 
Miamisburg,  OH;  Heat  Source/Radioisotope  Power 
System  assembly  and  test  operations;  relocation  to 
another  site,  42242-42243 
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Engineers  Corps 

NOTICES 

Environmental  statements:  availability,  etc.: 
Wichita  River.  OK  and  TX;  Red  River  Chloride  Control 
Project.  42239-42240 
Environmental  statements:  notice  of  intent: 
Irondequoit  and  Allen  Creeks.  Panorama  Valley,  Penfield, 
Monroe  County,  NY;  flood  damage  reduction  project, 
42240-42241 
Meetings: 

Inland  Waterways  Users  Board,  42241 
Reports  and  guidance  documents:  availability,  etc.: 
Estuary  Habitat  Restoration  Strategy,  42241 

Environmental  Protection  Agency 

RULES 

Hazardous  waste: 
Identification  and  listing — 
Exclusions,  42187-42198 
Pesticides:  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Nomenclature  changes:  technical  amendments,  42391- 
42397 
PftOPOSED  RULES 

Air  pollutants,  hazardous:  national  emission  standards: 
Wood  building  products:  surface  coating  operations. 
42399-42447 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection:  comment  request,  42251-42253 
Environmental  statements:  availability,  etc.: 
Agency  statements — 
Comment  availability.  42253-42254 
Weekly  receipts.  42253 
Reports  and  guidance  documents:  availability,  etc.: 
Information  disseminated  by  Federal  agencies:  quality, 
objectivity,  utility,  and  integrity  guidelines.  42254- 
42255 

Environmental  Quality  Council 

See  Council  on  Environmental  Quality 

Executive  Ofdce  of  ttie  PreeMent 

See  Council  on  Environmedbl  Quality 

Federal  Aviation  Administration 

RULES 

Administrative  regulations: 
Air  traffic  control  and  related  services  provided  to 
aircraft  that  fly  in  U.S.-controlled  airspace  but 
neither  take  off  from,  nor  land  in,  U.S.:  fees.  42461- 
42465 
Air  carrier  certification  and  operations: 
Foreign  operated  transport  category  airplanes:  flightdeck 
security  concerns.  42449—42456 
Airworthiness  directives: 

Eurocopter  France.  42183-42185 
PROPOSED  RULES 
Airworthiness  directives: 
Boeing.  42204-42210 
General  Electric  Co..  42202-42204 

FMsral  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 
Texas.  42198-42199 


PROPOSED  RULES 

Common  carrier  services: 
Wireless  telecommunications  services — 
Bell  Operating  Companies  separate  affiliate  and  related 
requirements:  sunset.  42211-42215 
.    Radio  stations:  table  of  assignments: 
Indiana.  42216 

Iowa:  withdrawn.  42215-42216 
Oregon  and  Washington.  42216-42217  . 

Texas.  42215 
NOTICES 
I  Rulemaking  proceedings:  petitions  filed,  granted,  denied, 
etc.,  42257 

Federal  Energy  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  conunent  request,  42243-42244 
Practice  and  procedure: 

Off-the-record  communications,  42251 
Applications,  hearings,  determinations,  etc.: 

Acadia  Power  Partners.  LLC.  42244-42245 

Buchanan  Generation.  LLC.  42245 

Dartmouth  Power  Associates  L.P..  42245 

Energy  America.  LLC.  42245-42246 

GNE.  LLC.  42246 

ISO  New  England  Inc..  42246 

KeySpan-Glenwood  Energy  Center  LLC,  42246-42247 

KeySpan-Port  Jefferson  Energy  Center.  LLC.  42247 

Monongahela  Power  Co.  et  al..  42247 

North  Shore  Concerned  Citizens  Group  of  Lake  Gogebic. 
42247-42248 

Northwestern  Energy.  LLC.  42248 

NRG  New  Jersey  Energy  Sales  LLC.  42248 

NRG  Rockford  II.  LLC.  42248-42249 

Revelation  Energy  Resources  Corp..  42249 

West  Texas  Gas.  Inc..  42249-42250 

Williams  Gas  Pipelines  Central.  Inc..  42250 

Yuba  City  Energy  Center,  LLC.  42250-42251 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
San  Bernardino  County.  CA.  42309-42310 

Federal  Housing  Enterprlee  Oversiglrt  Office 

PROPOSED  RULES 
Practice  and  procedure: 
Federal  National  Mortgage  Association  (Fannie  Mae)  and 
Federal  Home  Loan  Mortgage  Corporation  (Freddie 
Mac)— J 
Safety  and  soimdness  supervisory  standards,  42200- 
42202 

Federal  Maritime  Commission 

NOTICES 

Meetings:  Sunshine  Act,  42257-42258 


I  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  42258 

Formations,  acquisitions,  and  mergers,  42258 
Committees;  establishment,  renewal,  termination,  etc. 

Consumer  Advisory  Council.  42258-42259 
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Fish  and  Wildlife  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act;  Title  VIII 
implementation  (subsistence  priority): 
Copper,  Yukon,  and.Kuskokwim  Rivers  drainages: 
seasonal  adjustments,  42185-42187 
PROPOSED  RULES 

Endangered  and  threatened  species: 
Coliunbian  white-tailed  deer,  42217-42229 


Food  and  Drug  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Food  Safety  and  Applied  Nutrition  Center;  program 
priorities  estabushment;  conunent  request,  42272- 
42273 


Forest  Service 

RULES  ' 

Alaska  National  Interest  Lands  Conservation  Act;  Title  VIII 
implementation  (subsistence  priority): 
Copper,  Yukon,  and  Kuskokwim  Rivers  drainages: 

seasonal  adjustments.  42185-42187  v 

NOTICES  ,  '    '^ 

Environmental  statements:  nbtice  of  intent: 
Payette  National  Forest.  ID.  42230-42232  • , 

San  Bernardino  National  Forest.  CA,  42309-42310 

General  Servicee  Administration 

NOTICES 

Acquisition  regulations: 
Medical  Record-Pediatric  Graphic  Chart  (SF-537);  form 
cancellation.  42259 
Travel  and  transportation:  Household  Goods  Tender  of 
Service:  & 

Centralized  Household  Goods  Traffic  Management 
Program:  flat  industrial  funding  fee  converted  to 
percentage  IFF,  42259-42262 

Health  and  Human  Services  Department 

See  Agency  for  Healthcare  Research  and  Quality 

See  Aging  Administration 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

Housing  and  Urt>an  Development  Department 

See  Federal  Housing  Enterprise  Oversight  C^fice 
RULES 

Public  and  Indian  housing: 
Native  Hawaiian  Housing  Block  Grant  and  Loan 

Guarantees  for  Native  Hawaiian  Housing  Programs 
Correction,  42185 
NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  42278 
Grants  and  cooperative  agreements:  availability,  etc.: 

Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  42278-42279 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 


Internal  Revenue  Service 

PROPOSEb  RULES  / 

Income  taxes: 

Golden  parachute  payments 
Correction,  42210-42211 
NOTICES 
Agency  ii^ormation  collection  activities: 

Proposed  collection:  comment  request,  42311 

Joint  Board  for  Enrollment  of  ActueriM 

NOTICES  • 

Meetings: 
Actuarial  Examinations  Advisory  Committee,  42230 

Justice  Department 

See  Antitrust  Division 
See  Justice  Programs  Office 
See  Victims  of  Crime  Office 

NOTICES 

Agency  information  collection  activities: 
Rroposed  collection;  conunent  request,  42282-42283  . 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  42283  .. 

Lat>or  Department  ^      ' 

See  Disability  Employment  Policy  Office  • 
See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Mine  Safety  and  Health  Administration 
See  Occupational  Safety  and  Health  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  42284 

Land  Management  Bureau 

•NOTICES 

.  Reso\ut:e  management  plans,  etc.: 

Las  Cienegas  Nationsd  Conservation  Area,  AZ,  42279 

l-egal  Services  Corporation 

RULES  , 

^  Aliens;  legal  assistance  restrictions: 

'Negotiated  rulemaking  working  group:  meetings,  42198 

Riaritlme  Administration 

NOTICES 

Agency  inforpation  collection  activities: 
Proposed  collection:  comment  request,  42310-42311 

Mine  Safety  and  Health  Administration 

RULES 

Education  and  training: 
Hazard  conununication  (HazCom);  establishment,  42313- 
42389 

National  Institute  of  Standards  and  Technology 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Malcolm  Baldrige  National  Quality  Award — 
Board  of  Overseers.  42236-42237 

Itotlonal  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute.  42273   - 
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National  Heart.  Lung,  and  Blood  Institute,  42273-42274 
National  Human  Genome  Research  Institute.  42274 
National  Institute  of  Allergy  and  Infectious  Diseases. 

42276 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases.  42277 
National  Institute  of  Child  Health  and  Human 

Development.  42277-42278 
National  Uistitute  of  Dental  and  Craniofacial  Research, 

42274-42275 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases.  42276 
National  Institute  of  Mental  Health.  42275-42276 
National  Institute  of  Neurological  Disorders  and  Stroke, 

42274 
National  InstlflSlb  of  Nursing  Research.  42275 
National  Institute  on  Alcohol  Abuse  am^  Alcoholism, 

42276       » 

NatkNMl  Oceanic  and  Atmospheric  Administration 

NOTICES 

Marine  mammals: 
Atlantic  Ocean.  Gulf  of  Mexico,  and  Caribbean  fisheries; 
marine  mammal  integrated  registration  authorization 
program.  42237-42238 
Meetings: 
Science  Advisory  Board,  42238 

National  Park  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 

San  Antonio  Missions  National  Historical  Park,  TX, 
42280 
Concession  contract  negotiations: 

Fire  Island  National  Seashore.  NY.  42280 
Environmental  statements;  notice  of  intent: 

Biscayne  NaUonal  Park,  FL,  42280-42281 
Meetings: 

Death  Valley  National  Park  Advisory  Commission,  42281 

Nuclear  Regulatory  Commission 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 

Yucca  Mountain  Review  Plan.  42293 
Applications,  hearings,  determinations,  etc.: 

Florida  Power  &  Light  Co.  et  al,  42293 

Occupational  Safety  and  Health  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Maritime  Advisory  Committee  for  Occupational  Safety 
and  Health,  42292 

Office  of  Federal  Housing  Enterprise  Oversight 

See  Federal  Housing  Enterprise  Oversight  Office 

Public  Health  Service 

See  Agency  for  Healthcare  Research  and  Quality 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Rural  Utilities  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Basin  Electric  Power  Cooperative.  42232 
Grants  and  cooperative  agreements;  availability,  etc.: 

Local  dial-up  Internet  access.  42233-42234 


Securities  and  Exchange  Commleeion 

NOTICES 

Investment  Company  Act  of  1940:  - 

Exemption  applications — 
Merrimac  Master  Portfolio  et  al..  42304-42306 
One  Group  Mutual  Funds  et  al.,  42300-42304 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange  LLC.  42306-42307 

Pacific  Exchange.  Inc..  42307-42308 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings.  42294-42300 

Sentencing  Commission,  United  States 

See  United  States  Sentencing  Commission 

Surface  Transportation  Board 

NOTICES 

Rail  carriers: 
Cost  recovery  procedures — 
Adjustment  factor,  42311 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Maritime  Administration 
See  Siuface  Transportation  Board 

Treasury  Department 

See  Internal  Revenue  Service 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for  Federal 
courts,  42308-42309 

Victims  Of  Crime  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Trafficking  Victims  Services  Program;  correction,  42283- 

42284 
Trafficking  Victims  Services  Training  and  Technical 
Assistance:  correction,  42284 


Part  VII 

Transportation  Department,  Federal  Aviation 
Administration,  42461-42465 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 


c 


^ 


Separate  Parts  In  This  issue 

Part  II 

Labor  Department.  Mine  Safety  and  Health  Administration. 

42313-42389 

Part  IN 

Environmental  Protection  Agency,  42391-42397 

Part  IV 

Environmental  Protection  Agency,  42399-42447 

PartV 

Transportation  Department,  Federal  Aviation 
Administration,  42449-42456 

Part  VI 

Labor  Department,  Disability  Employment  Policy  Office, 
42457-42459 


.    ' 


vra 


Federal  Register /Vol.  67,  No.  120 /Friday.  June  21,  2002  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  ttw  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  aUthe  end  of  this  issue. 


42183 


Rules  and  Regulations 


Federal  Register 

Vol.  67,  No.  120 
Friday.  June  21,  2002 


12CFR 

PropcMMl  Ruiee: 

1720 42200 

14CFR 

39 - 42183 

129 ., 42450 

187 42462 

39  (3  documents) 42202, 

42204.  42207 

24CFR 

1006 42185 

1007 42185 

26CFR 

Prepoeed  Rulae: 

1 42210 

30CFR 

42 42314 

46 42314 

47 42314 

48 42314 

56 42314 

57 42314 

77 42314 

36CFR 

242 42186 

40CFR 

180 42392 

261 42187 

63 42400 

45CFR 

1626 42198 

47CFR 

73 42198 

32 ....42211 

53 42211 

64 42211 

73  (4  documents) 42215. 

42216 

SOCFR 

100 42186 

Propoeed  Rulee: 

17 42217 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  0<x:uments.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[OockM  No.  2002-SW-34-AD;  Amendment 
39-12786;  AO  2002-12-14] 

RiN  2120-AA64 

Aimvorthinees  Directives;  Eurocopter 
France  Model  SA330F,  G,  J,  and 
AS332C,  L,  and  LI  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
for  specified  Eurocopter  France  (ECF) 
model  helicopters  that  currently 
requires  inserting  statements  into  the 
Limitations  section  of  the  Rotorcraft 
Flight  Manual  (RFM)  prohibiting  flight 
under  certain  atmospheric  conditions. 
This  amendment  contains  the  same 
requirements  but  corrects,  expands,  and 
updates  the  applicability.  This 
amendment  is  prompted  by  an  incident 
in  which  a  Multi-Purpose-Air  Intake 
(MPAI)  inlet  seal  deflated  after  the  P2 
air  system  line,  which  feeds  the  seal, 
clogged  due  to  the  formation  of  ice.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  clogging  of  the 
MPAI  seal  P2  air  system  line  due  to  ice 
formation,  which  could  result  in 
deflation  of  the  MPAI  seal,  loss  of 
engine  power,  and  subsequent  loss  of 
control  of  the  helicopter. 

DATES:  Effective  July  8,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  20,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 


34-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  follo\^^g 
address:  9-asw-adcomments@faa.gov. 
FOR  FURTHER  INFORMATKMi  CONTACT:  P9UI 
.  Madej,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0111.  telephone  (817)  222-5125, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  On 
October  29, 1999,  the  FAA  issued  AD 
99-23-07,  Amendment  39-11403.  (64 
FR  60336,  November  5,  1999),  to  require 
inserting  statements  into  the  Limitations 
section  of  the  RFM  prohibiting  flight 
imder  certain  atmospheric  conditions. 
That  action  was  prompted  by  an 
incident  in  which  an  MPAI  inlet  seal 
deflated  after  the  P2  air  system  line, 
which  feeds  the  seal,  clogged  due  to  the 
formation  of  ice. 

Since  the  issuance  of  that  AD.  the 
FAA  has  determined  that  there  are  two 
errors  in  the  applicability  section.  First. 
MOD  0723672  should  not  apply  to  the 
ECF  Model  SA330F  or  G  helicopters. 
Second,  there  is  an  error  in  the  MOD 
number  for  the  ECF  Model  SA332C,  L, 
and  Ll  helicopters;  currently,  it  is  stated 
as  MOD  0725855  but  it  should  be  stated 
as  MOD  0725885.  Additionally,  we  have 
determined  that,  for  the  ECF  Model 
SA332C.  L.  and  Ll  helicopters,  the  AD 
should  refer  to  the  revised  Eurocopter 
Service  Bulletin  (SB)  No.  30.00,44. 
Revision  1.  dated  July  12.  1999.  and 
provide  the  added  option  for  MOD 
0725974  and  MOD  0725998  in 
accordance  with  SB  No,  30.00.46.  dated 
July  12,  1999.  For  the  ECF  Model 
SA330J  helicopters,  the  manufacturer 
also  has  issued  SB  No.  30.16,  Revision 
1,  dated  February  3,  2000,  and  added 
the  option  for  MOD  0725920  in 
accordance  with  SB  No.  30.17,  dated 
February  3.  2000.  to  update  that  service 
information. 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France,  has 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  ECF  Model 
SA330F,  G,  J,  and  AS332C,  L,  and  Ll 
helicopters.  The  DGAC  has  advised  that 
there  was  an  incident  in  which  an  MPAI 
seal  deflated  due  to  ice  formation  in  the 
P2  air  system  line.  Deflation  of  an  MPAI 
seal  creates  an  unsafe  condition.  The 
DGAC  has  adopted  the  manufacturer's 
service  information  and  issued  DGAC 


AD  1998-201-068(A)R2,  dated 
September  22,  1999,  and  DGAC  AD 
1998-202-080(A)R2,  dated  April  5. 
2000,  in  order  to  assure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  this  bilateral 
agreement,  the  DGAC  has  kept  the  FAA   , 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  may  be 
certificated  for  operation  in  the  United 
States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  ECF  model 
helicopters  of  the  same  type  designs. 
Therefore,  this  AD  supersedes  AD  99- 
23-07  to  correct  and  update  the 
applicability.  This  AD  requires,  before 
further  flight,  inserting  statements  into 
the  Limitations  section  of  the  RFM 
which  prohibit  flight  in  certain 
atmospheric  conditions,  and  prohibit 
flight  in  specific  conditions  unless 
operation  of  the  MPAI  ^al  has  been 
visually  checked. 

None  of  the  helicopters  affected  by 
this  action  are  registered  in  the  U.S.  All 
helicopters  included  in  the  applicability 
of  this  rule  are  operated  by  non-U.S. 
operators  under  foreign  registry; 
therefore,  they  are  not  directly  affected 
by  this  AD  action.  However,  Ae  FAA 
considers  that  this  rule  is  necessary  to 
ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
subject  helicopters  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  an  affected  helicopter  be 
imported  and  placed  on  the  U.S. 
Register  in  the  futiire,  it  would  require 
approximately  1  work  hour  to  insert  the 
statements  into  the  RFM,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
AD  would  be  $60  per  helicopter. 

Since  this  AD  action  does  not  affect 
any  helicopter  that  is  currently  on  the 
U.S.  Register,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary  and  the 
amendment  may  be  made  effective  in 
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less  than  30  days  after  publication  in  the 
Federal  Register. 

Comments  Invited  . 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 

Sireceded  by  notice  and  an  opportunity 
or  public  conunent.  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argtunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All- 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  mi^t  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  availabiis,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addiessed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
34-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  tlfe  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
hot  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  notice 
and  prior  public  comment  are 
uimecessary  in  promulgating  this 
regulation,  and  therefore  it  can  be 
issued  immediately  to  correct  an  unsafe 
condition  since  none  of  these  model 
helicopters  are  registered  in  the  U.S.  It 


is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rides  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
as  follows: 

PART  39—AiRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11403  (64  F4 
60336.  November  5. 1999).  and  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

2002-12-14    Eurocopter  France: 

Amendment  39-12786.  Docket  No. 
20O2-SW-34-AD.  Supersedes  AD  99-" 
23-07,  Amendment  39-11403,  Etocket 
No.  99-SW-Ol-AD. 
Applicability: 

•  Model  SA330F  and  G  helicopters  with  a 
Multi-Purpose  Air  Intake  (MPAI)  installed; 

•  Model  SA330)  helicopters  with  an  MPAI 
installed  and  not  modified  by  either  MOD 
0723672  in  accordance  with  Eurocopter 
Service  Bulletin  No.  30.16,  Revision  1,  dated 
February  3.  2000,  or  MOD  0725920  in 
accordance  with  Eurocopter  Service  Bulletin 
No.  30.17.  dated  February  3,  2000:  and 

•  Model  AS332C,  L.  and  LI  helicopters 
with  an  MPAI  installed  and  not  modified  by 
either  MOD  0725885  in  accordance  with 
Eurocopter  Service  Bulletin  No.  30.00.44, 
Revision  1,  dated  July  12. 1999,  or  MOD 
0725974  and  MOD  0725998  in  accordance 
with  Eurocopter  Service  Bulletin  No. 
30.00.46,  dated  July  12. 1999,  certificated  ip 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 


of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

To  prevent  clogging  of  the  MPAI  seal  P2  air 
system  line  due  to  ice  formation,  which 
could  result  in  deflation  of  the  MPAI  seal, 
loss  of  engine  power,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Insert  the  following  statement 
prohibiting  flight  in  certain  atmospheric 
conditions  into  the  Limitations  section  of  the 
Rotorcraft  Flight  Manual  (RFM): 

"A.  Flight  under  the  following  conditions 
is  prohibited: 

1.  Flight  in  clouds  or  fog  at  an  OAT  equal 
to  or  lower  than  3  degrees  Celsius  (37.4 
degrees  Fahrenheit). 

2.  Flight  in  rain  at  an  OAT  within  the 
temperature  range  of  -  3  degrees  to  +3 
degrees  Celsius  (26.6  degrees  to  37.4  degrees 
Fahrenheit). 

B.  Flight  under  the  following  conditions  is 
prohibited  unless  the  Multi-Purpose  Air 
Intake  seals  have  been  visually  checked  for 
proper  inflation  before  flight  in  the  specified 
atmospheric  conditions: 

1.  Flight  in  falling  or  recirculating  snow  at 
an  OAT  equal  to  or  above  -  3  degrees  Celsius 
(26.6  degrees  Fahrenheit). 

2.  Takeoff  after  extended  ground  taxiing  or 
holding  in  falling  snow  at  an  OAT  equal  to 
or  above  -  3  degrees  Celsius  (26.6  degrees 
Fahrenheit)." 

(b)  This  AD  revises  the  Limitations  section 
in  the  RFM  by  prohibiting  flight  in  certain 
atmospheric  conditions  and  prohibiting  flight 
in  other  specified  atmospheric  conditions 
unless  operation  of  the  MPAI  seal  has  been 
visually  checked  before  flight  in  the  specific 
atmospheric  conditions. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  FAA,  Rotorcraft  Directorate. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Regulations  Group^ 

(d)  Special  flight  permits  will  not  be 
issued. 

(e)  This  amendment  becomes  effective  on 
)uly  8,  2002. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France)  AD  199»-201-06«(A)R2,  dated 
September  22. 1999,  and  AD  1998-202- 
080(A)R2,  dated  April  5,  2000. 
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Issued  in  Fort  Worth,  Texas,  on  June  10. 
2002. 

Larry  \t.  Kelly, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-15550  Filed  6-20-02;  8:45  am] 
BILUNO  CODE  4910-13-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  1006  and  1007 
[Docket  No.  FR-4668-C-02] 
RIN2S77-AC27 

Housing  Assistance  for  Nathre 
Hawaiians:  Nathre  Hawaiian  Housing 
Block  Grant  Program  and  l-oan 
Guarantees  for  Native  Hawaiian 
Housing;  Correction 

agency:  Office  of  the  General  Counsel, 

HUD. 

ACTION:  hiterim  rule,  correction. 

summary:  On  June  13,  2002,  HUD 
published  an  interim  rule  to  implement 
HUD'S  Office  of  Public  and  Indian 
Housing  (PIH)  procedures  and 
requirements  for  two  new  programs  to 
address  the  housing  needs  of  Native 
Hawaiians.  The  preamble  did  not 
include  the  Federalism  finding  that  was 
made  for  the  rule.  This  notice  provides 
that  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sherone  Ivey,  Office  of  Native  American 
Programs,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington.  DC  20410,  telephone 
(202)  401-7914.  Persons  with  hearing  or 
speech  impairments  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 

SUPPLEMENTARY  INFORMATION:  HUD 
published  an  interim  rule  on  June  13, 
2000  (67  FR  40774)  that  established  two 
new  programs  to  provide  affordable 
housing  for  Native  Hawaiians.  The 
Native  Hawaiian  Housing  Block  Grant 
Program  will  provide  housing  block 
grants  to  fund  afi'ordable  housing 
activities.  The  Section  184 A  Loan 
Guarantees  for  Native  Hawaiian 
Housing  Program  will  provide  Native 
Hawaiian  families  with  greater  access  to 
private  mortgage  resources  by 
guaranteeing  loans  for  one-  to  four- 
family  housing  located  on  Hawaiian 
Home  Lands.  The  preamble  of  the 
interim  rule  inadvertently  omitted 
publication  of  the  finding  under  " ' 
Executive  Order  13132,  Federalism,  that 
was  made  for  the  rule.  This  notice 


published  today  provides  that 
information  as  follows: 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  (1 ) 
imposes  substantial  direct  compliance 
costs  on  State  and  local  governments 
and  is  not  required  by  statute,  or  (2)  the 
rule  preempts  State  law,  unless  the 
agency  meets  the  consultation  and 
funding  requirements  of  section  6  of  the 
Executive  Order.  This  rule  does  not 
have  federalism  implications  and  does 
not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

Dated  June  17,  2002. 
Camille  E.  Acevedo, 

Associate  General  Counsel  for  Legislation  and 

Regulations. 

[FR  Doc.  02-15649  Filed  &-20-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  100 

Subsistence  Management  Regulations 
for  Public  Ljinds  in  Alaslca,  Subpart  D; 
Seasonal  Adjustments— Coppsr  River 
and  Yuiton  and  Kuskokwim  Rh^er 
Drainages 

AGENaES:  Forest  Service,  USDA:  Fish 
and  Wildlife  Service,  Interior. 

ACTION:  Seasonal  adjustments. 

SUMMARY:  This  provides  notice  of  the 
Federal  Subsistence  Board's  in-seaon 
management  actions  to  protect  salmon 
escapement  in  the  Yukon  and 
Kuskokwim  River  drainages  and  in  the 
Copper  River,  while  still  providing  for 
a  subsistence  harvest  opportunity.  The 
regulatory  adjustments,  fishing 
schedules,  and  closures  will  provide  an 
exception  to  the  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  published  in  the 
Federal  Register  on  February  7,  2002. 
Those  regulations  established  seasons, 
harvest  limits,  methods,  and  meaqs 
relating  to  the  taking  of  fish  and 
shellfish  for  subsistence  uses  during  the 
2002  regulatory  year. 


DATES:  The  Kuskokwim  and  Yukon 
River  drainages  action  is  effective  May' 
20,  2002,  through  February  28,  2003. 
The  Copper  River  action  is  effective 
May  15,  2002,  through  July  13.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  H.  Boyd,  Office  of  Subsistence 
Management,  U.S.  Fish  and  Wildlife 
Service,  telephone  (907)  786-3888.  For 
questions  specific  to  National  Forest 
System  lands,  contact  Ken  Thompson, 
Subsistence  Program  Manager,  USDA — 
Forest  Service,  Alaska  Region, 
telephone  (907)  786-3592. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  Vm  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands  in  Alaska,  unless  the  State 
of  Alaska  enacts  and  implements  laws 
of  general  applicability  that  are 
consistent  with  ANILCA  and  that 
provide  for  the  subsistence  definition, 
preference,  and  participation  specified 
in  sections  803,  804,  and  805  of 
ANILCA.  In  December  1989,  tl)e  Alaska 
Supreme  Court  ruled  that  the  rural 
preference  in  the  State  subsistence 
statute  violated  the  Alaska  Constitution 
and,  therefore,  negated  State  compliance 
with  ANILCA. 

The  Department  of  the  Interior  and 
the  Department  of  Agricultiu^ 
(Departments)  assumed,  on  July  1, 1990, 
responsibility  for  implementation  of 
Title  VIII  of  ANILCA  on  public  lands. 
The  Departments  administer  Title  VIII 
through  regulations  at  Title  50,  part  100 
and  Title  36,  part  242  of  the  Code  of 
Federal  Regulations  (CFR).  Consistent 
with  subparts  A,  B,  and  C  of  these 
regulations,  as  revised  January  8, 1999, 
(64  FR  1276).  the  Departments 
established  a  Federal  Subsistence  Board 
to  administer  the  Federal  Subsistence 
Management  Program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretary  of  the  Interior  with 
concurrence  of  the  Secretan,'  of 
Agriculture;  the  Alaska  Regional 
Director.  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director.  National 
Park  Service:  the  Alaska  State  Director, 
Bureau  of  Land  Management:  the  Alaska 
Regional  Director,  Bureau  of  Indian 
Affairs;  and  the  Alaska  Regional 
Forester.  USDA  Forest  Service.  Through 
the  Board,  these  agencies  participate  in 
the  development  of  regulations  for 
subparts  A,  B,  and  C,  which  establish 
the  program  structure  and  determine 
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which  Alaska  residents  are  eligible  to 
take  specific  species  for  subsistence 
uses,  and  the  annual  subpart  D 
regulations,  which  establish  seasons, 
harvest  limits,  and  methods  and  means 
for  subsistence  take  of  species  in 
specific  areas.  Subpart  D  regulations  for 
the  2002  fishing  seasons,  harvest  limits, 
and  methods  and  means  were  published 
on  February  7.  2002,  (67  FR  5890). 
Because  this  rule  relates  to  public  lands 
managed  by  an  agency  or  agencies  in 
both  the  Departments  of  Agriculture  and 
the  Interior,  identical  closures  and 
adjustments  would  apply  to  36  CFR  part 
242  and  50  CFR  part  100. 

The  Alaska  Department  of  Fish  and 
Game  (ADF&G).  under  the  direction  of 
the  Alaska  Board  of  Fisheries  (BOF), 
manages  sport,  commercial,  personal 
use,  and  State  subsistence  harvest  on  all 
lands  and  waters  throughout  Alaska. 
However,  on  Federal  lands  and  waters, 
the  Federal  Subsistence  Board 
implements  a  subsistence  priority  for 
rural  residents  of  as  provided  by  Title 
VIII  of  ANILCA.  In  providing  this 
priority,  the  Board  may,  when 
necessary,  preempt  State  harvest 
'  regulations  for  fish  and  wildlife  on 
Fmleral  lands  and  waters. 

These  adjustments  (including 
restricted  subsistence  fishing  schedules) 
are  necessary  because  of  predictions  of 
potentially  weak  returns  of  chinook, 
summer-run  chum,  and  fall-run  chum 
salmon  in  the  Yukon  River  drainage, 
poor  runs  of  chinook  and  chum  salmon 
in  the  Kuskokwim  River  drainage,  and 
the  need  to  manage  the  sockeye  salmon 
run  in  the  Chitina  Subdistrict  of  the 
Cooper  River  based  on  in-season  run 
assessments.  These  actions  are 
authorized  and  in  accordance  with  50 
CFR  100.19(d)-(e)  and  36  CFR  242.19(d)- 
(e). 
Yukon  and  Kuskokwim  River  Drainages 

Returns  of  salmon  to  the  Yukon  and 
Kuskokwim  Rivers  have  been  very  low 
in  recent  years.  With  the  poor  runs,  a 
considerable  number  of  in-seasbn 
fishery  management  actions  have  been 
necessary.  In  the  Yukom  River  during 
the  2001  season,  27  Special  Actions 
were  initiated  by  the  Federal  manager, 
26  of  these  were  identical  to  the  State's 
Emergency  Order  (EO)  actions.  There 
were  an  additional  eight  Special  Actions 
for  the  Kuskokwim  River  during  the 
2001  season.  Seven  of  these  were 
identical  to  the  State's  EO  actions.  In 
both  river  systems,  most  of  these  EO's 
involved  setting  fishing  schedules  or 
revising  methods  of  harvest  that 
protected  spawning  escapement  while 
still  allowing  a  subsistence  harvest 
opportunity. 


The  past  two  years  of  active  Federal 
fisheries  management  have  provided  an 
opportunity  for  the  Federal  Program  to 
evaluate  its  approach  to  enacting 
Special  Actions  in  concert  with  the 
State's  EO  process.  Past  procedures 
required  that  each  change  in  the  fishing 
schedule  take  place  by  Special  Action. 
This  resulted  in  some  confusion  by 
various  user  groups  and  placed 
significant  administrative  and  financial 
burden  on  the  Federal  Program, 
including  excessive  and  frequently 
outdated  publication  of  notices  in  the 
Federal  Rerister. 

A  streamlined  approach  was 
suggested  by  tha  regional  Federal 
fisheries  managers  and  reviewed  by  the 
three  affected  Regional  Councils  during 
their  Winter  2002  meetings.  The  three 
Regional  Councils  were  very  supportive 
of  such  an  approach.  The  Board,  in 
public  forum  and  after  hearing 
testimony,  considered  and  adopted,  at 
its  May  2002  meeting,  a  temporary 
action  whereby  State  EO's  would  apply 
to  Federal  waters  in  instances  where  the 
State  and  Fisdend  managers  are  in 
agreement.  The  action*  provides  that  for 
the  Yukon  and  Kuskokwim  River 
drainages.  Federal  subsistence  fishing 
schedules,  openings,  closings,  and 
fishing  methods  will  be  the  same  as 
those  issued  for  the  subsistence  taking 
of  fish  under  Alaska  Emergency  Orders 
(5  AAC  16.05.060),  unless  superseded 
by  a  Federal  Special  Action.  Upon 
completion  of  the  2002  fishing  season, 
this  administrative  streamlining 
approach  will  be  evaluated  and 
consideration  given  to  including  this  as 
a  statewide  provision  in  the  annual 
Federal  subsistence  fishing  regulations. 

Copper  Rivei^-Chitina  Subdistrict 

In  December  2001,  the  Board  adopted 
regulatory  proposals  establishing  a  new 
Federal  subsistence  fishery  in  the 
Chinita  Subdistrict  of  the  Copper  River. 
This  fishery  is  open  to  Federidly 
qualified  users  having  customluy  and 
traditional  use  of  salmon  in  t^f 
Subdistrict.  The  State  also  conducts  a 
subsistence  fishery  in  this  Subdistrict 
that  is  open  to  all  Alaska  residents. 

Management  of  the  fishery  is  based  on 
the  numbers  of  s«dmon  returning  to  the 
Copper  River.  A  larger  than  predicted 
salmon  run  will  allow  additional  fishing 
time.  A  smaller  than  predicted  nm  will 
require  restrictions  to  achieve  upriver 
passage  and  spawning  escapement 
goals.  A  nm  that  approximates  the  pre- 
season forecast  will  allow  fishing  to 
proceed  similar  to  the  pre-season 
schedule  with  some  adjustments  made 
to  fishing  time  based  on  in-season  data. 
Adjustments  to  the  preseason  schedule 
are  expected  as  a  normal  function  of  an 


abundance-based  management  strategy. 
State  and  Federal  managers,  reviewing 
and  discussing  all  available  in-season 
information,  will  make  these 
adjustments. 

While  Federal  and  State  regulations 
currently  differ  for  this  Subdistrict,  the 
Board  indicated  that  Federal  in-season 
management  actions  regarding  fishing 
periods  were  expected  to  mirror  State 
actions  for  the  2002  season.  The  State 
established  a  preseason  schedule  of 
allowable  fisUng  periods  based  on  daily 
projected  sonar  estimates.  This 
preseason  schedule  is  intended  to 
distribute  the  harvest  throughout  the 
salmon  run  and  provide  salmon  for 
upriver  subsistence  fisheries  and  the 
spawning  escapement.  State  and  Federal 
subsistence  fisheries  in  this  Subdistrict 
close  simultaneously  by  regulation  on 
September  30,  2002.  No  deviation  bom 
this  date  is  anticipated. 

By  Special  Action,  the  State  preseason 
schediUe  is  adopted  for  the  Federal 
subsistence  fishery.  This  Special  Action 
delays  the  opening  for  the  taking  of 
salmon  in  the  Chitina  Subdistrict  of  the 
Copper  River  and  replaces  that  date 
with  a  fishing  schedule  starting  Jime  7, 
2002.  Separate  openings  would  each 
week  until  July  11,  2002,  when 
continuous  fishing  would  be  allowed 
•  until  the  regularly  scheduled  end  of  the 
season  (September  30,  2002.) 

The  Board  finds  that  additional  public 
notice  and  comment  requirements 
under  the  Administrative  Procedure  Act 
(APA)  for  these  emergency  closures  are 
impracticable,  uimecessary,  and 
contrary  to  the  public  interest.  Lack  of 
appropriate  and  immediate  conservation 
measures  could  seriously  affect  the 
continued  viability  of  fish  populations, 
adversely  impact  future  subsistence 
opportunities  for  rural  Alaskans,  and 
would  generally  foil  to  serve  the  overall 
public  interest.  Therefore,  the  Board 
finds  good  cause  pursuant  to  5  U.S.C. 
553(b)(3)(B)  to  waive  additional  public 
notice  and  comment  procedures  prior  to 
implementation  of  these  actions  and 
pursuant  to  5  U.S.C.  553(d)(3)  to  make 
this  rule  effective  as  indicated  in  the 
DATES  section. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Final  Environmental  Impact 
Statement  (FEIS)  was  published  on 
February  28, 1992,  and  a  Record  of 
Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD)  was  signed  April  6, 1992.  The 
final  rule  for  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
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Subparts  A,  B,  and  C  (57  FR  22940- 
22964,  published  May  29, 1992) 
implemented  the  Federal  Subsistence 
Management  Program  and  included  a 
framework  for  an  aimual  cycle  for 
subsistence  hunting  and  fishing 
regulations.  A  final  rule  that  redefined 
the  jurisdiction  of  the  Federal 
Subsistence  Management  Program  to 
include  Waters  subject  to  the 
subsiste'nce  priority  was  published  on 
January  8, 1999,  (64  FR  1276). 

Compliance  With  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
piuposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wilflife 
populations.  A  section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  section  810  analysis 
determination  appeared  in  the  Ai^ril  6, 
1992,  ROD  which  concluded  that  the 
Federal  Subsistence  Management 
Program,  under  Alternative  FV  with  an 
annual  process  for  setting  hunting  and 
fishing  regulations  may  be  some  local 
impacts  on  subsistence  users,  but  the 
program  is  not  likely  to  significant 
restrict  subsistence  uses. 

Paperwork  Reduction  Act 

The  adjustment  and  emergency 
closures  do  not  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  the  paperwork 
Reduction  Act  of  1995. 

Other  Requirements 

The  adjustment  have  been  exempted 
&t)m  OMB  review  under  Executive 
Order  12866. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  501  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations,  or 
governmental  jiuisdictions.  The  exact 
nxmiber  of  businesses  and  the  amount  of 
trade  that  will  result  bom  this  Federal 
land-related  activity  is  unknown.  The 
aggregate  effect  is  an  insignificant 
economic  efiiect  (both  positive  and 
negative)  on  a  small  number  of  small 
entities  supporting  subsistence 
activities,  such  as  boat,  fishing  gear,  and 
gasoline  dealers.  The  number  of  small 
entities  affected  is  unknown;  but.  the 
efiiects  will  be  seasonally  and 
geographically-limited  in  nature  and 
will  likely  not  be  significant.  The 
Department  certify  Uiat  the  adjustments 


will  not  have  a  significant  economic 
effect  on  a  substuitial  number  of  small 
entities  within  the  measuring  of  ^e 
Regulatory  Flexibility  Act.  Under  the 
Small  Business  Regulatory  Enforcement 
Act  (5  U.S.C.  801  et  seq.),  this  rule  is  not 
a  major  rule.  It  does  not  have  an  effect 
on  the  economy  of  $100  million  or 
more,  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers,  and  does 
not  have  significant  adverse  effects  on 
competition  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

Title  VIII  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  the 
adjustments  have  no  potential  takings  of 
private  property  implications  as  defined 
by  Executive  Order  12630. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  the  adjustments  will  not 
impose  a  cost  of  $100  milUoa  or  more 
in  any  given  year  on  local  or  State 
governments  or  private  entities.  The 
implementation  is  by  Federal  agencies, 
and  no  cost  is  involved  to  any  State  or 
local  entities  or  Tribal  governments. 

The  Service  has  determined  that  the 
adjustments  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988, 
regarding  civil  justice  reform. 

In  accordance  with  Executive  Order 
13132,  the  adjustments  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  Title  Vm  of  ANILCA 
precludes  the  State  from  exercising 
management  authority  over  fish  and 
wildlife  resources  on  Federal  lands. 
Cooperative  salmon  run  assessment 
efforts  with  ADF&G  will  continue. 

In  accordance  with  the  President's 
memorandimi  of  April  29, 1994. 
"Govemment-to-Govemment  Relations 
with  Native  American  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175.  and  512  DM  2.  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects.  The 
Bureau  of  Indian  Affairs  is  a 
participating  agency  in  this  rulemaking. 

On  May  18.  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affiect  energy  supply, 
distribution,  or  use.  This  Executive 
Order  requires  to  prepare  Statements  of 
Energy  Effects  when  undertaking  certain 
actions.  As  these  actions  are  not 
expected  to  significantly  affect  energy 
supply,  distribution,  or  use,  they  are  not 


significant  energy  actions  and  no 
Statement  of  Energy  Effects  is  required. 

Drafting  Information 

William  Knauer  drafted  this 
document  under  the  guidance  of 
Thomas  H.  Boyd,  of  the  Office  of 
Subsistence  Management,  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service,  Anchorage,  Alaska.  Taylor 
Brelsford,  Alaska  State  Office,  Bureau  of 
Land  Management;  Rod  Simmons, 
Alaska  Regional  Office,  U.S.  Fish  and 
Wildlife  Service;  Bob  Gerhard,  Alaska 
Regional  Office,  National  Park  Service; 
Ida  Hildebrand,  Alaska  Regional  Office, 
Bureau  of  Indian  Affairs;  and  Ken 
Thompson,  USDA — Forest  Service, 
provided  additional  guidance. 

Authority:  16  U.S.C.  3. 472.  551. 668dd. 
3101-3126: 18  U.S.C.  3551-3586;  43  U.S.C. 
1733. 

Dated:  May  28.  2002. 
Thomas  H.  Boyd, 

Acting  Chair,  Federal  Subsistence  Board.     .  ^ 
Kenneth  E.  Thompson, 
'  Subsistence  Program  Leader.  USDA — Forest 
Service. 

(FR  Doc.  02-15735  Filed  6-20-02;  8:45  am) 
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Hazardous  Wasia  Mwwgwnwit 
Syatam;  ManlMcation  and  UaHnQ  of 
Haartfous  Waalo;  Final  Exduakm 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
granting  a  petition  submitted  by  Nissan 
North  America,  Inc.,  Smyrna,  Tennessee 
(Nissan),  to  exclude  (or  "delist")  a 
certain  hazardous  waste  from  the  lists  of 
hazardous  wastes.  Nissan  will  generate 
the  petitioned  waste  by  treating 
wastewater  from  Nissan's  automobile 
assembly  plant  in  Smyrna,  Tennessee 
when  aluminum  is  one  of  the  metals 
used  to  manufacture  automobil9  bodies. 
The  waste  so  generated  is  a  wastewater 
treatment  sludge  that  meets  the 
definition  of  F019.  Nissan  petitioned 
EPA  to  grant  a  "generator-specific" 
delisting  because  Nissan  believes  that 
its  F019  waste  does  not  meet  the  criteria 
for  which  this  type  of  waste  was  listed. 
EPA  reviewed  ^1  of  the  waste-specific 
information  provided  by  Nissan, 
performed  calculations,  and  detmmined 
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that  the  waste  could  be  disposed  in  a 
landfill  without  harming  human  health 
and  the  environment.  This  action 
responds  to  Nissan's  petition  to  delist 
this  waste  on  a  generator-specific  basis 
fi'om  the  hazardous  waste  lists,  and  to 
public  comments  on  the  proposed  rule. . 
EPA  took  into  account  all  public 
comments  on  the  proposed  rule  before 
setting  the  final  delisting  levels.  Final 
delisting  levels  in  the  waste  leachate  are 
based  on  the  EPA  Composite  Model  for 
Leachate  Migration  with  Transformation 
Products  as  used  in  EPA.  Region  6's 
Delisting  Risk  Assessment  Software. 
Today's  rule  also  sets  limits  on  the  total 
concentration  of  each  hazardous 
constituent  in  the  waste.  In  accordance 
with  the  conditions  specified  in  this 
final  rule.  Nissan's  petitioned  waste  is 
excluded  from  the  requirements  of 
hazardous  waste  regulations  under 
Subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  The 
petitioned  waste  remains  subject  to  all 
applicable  federal,  state,  and  local 
requirements  for  nonhazardous  waste. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
June  21.  2002. 

ADDRESSES:  The  RCRA  regulatory 
docket  for  this  final  rule  is  located  at  the 
EPA  Library.  U.S.  Environmental 
Protection  Agency.  Region  4,  Sam  Nunn 
Atlanta  Federal  Center,  61  Forsyth 
Street.  SW.,  Atlanta.  Georgia  30303,  and 
is  available  for  viewing  from  9  a.m.  to 
4  p.m.,  Monday  throu^  Friday, 
excluding  Federal  holidays. 

The  reference  number  for  this  docket 
is  R4-01-01-NissanF.  The  public  may 
copy  material  h'om  any  regulatory 
docket  at  no  cost  for  the  first  100  pages, 
and  at  a  cost  of  $0.15  per  page  for 
additional  copies.  For  copying  at  the 
Tennessee  Department  of  Environment  ^ 
and  Conservation  (TDEC).  please  see 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  and  technical  information 
concerning  this  final  rule,  please  contact 
Judy  Sophianopoulos,  RCRA 
Enforcement  and  Compliance  Branch 
(Mail  Code  4WD-RCRA).  U.S. 
Environmental  Protection  Agency. ' 
Region  4.  Sam  Nunn  Atlanta  Federal 
Center.  61  Forsyth  Street.  SW..  Atlanta. 
Georgia  30303.  (404)  562-8604.  or  call, 
toll  fiee  (800)  241-1754,  and  leave  a 
message,  with  your  name  and  phone 
niunber.  for  Ms.  Sophianopoulos  to 
retiim  your  call.  Questions  may  also  be 
e-mailed  to  Ms.  Sophianopoulos  at 
sophianopoulos.iudy@epa.gov.  You  may 
also  contact  Nina  Vo.  Teimessee 
Department  of  Environment  and 
Conservation  (TDEC).  5th  Floor.  L  *  C 
Tower,  401  Church  Street.  Nashville. 
Tennessee  37243-1535.  (615)  532-9268. 


If  you  wish  to  copy  documents  at  TDEC. 
please  contact  Ms.  Vo  for  copying 
procedures  and  costs. 
SUPPI^MENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Background 

A.  What  Is  a  Delisting  Petition? 

B.  What  Laws  and  Regulations  Give  EPA 
the  Authority  to  Delist  Wastes? 

C.  What  is  the  History  of  this  Rulemaking? 

II.  Summary  of  Delisting  Petition  Submitted 

by  Nissan  North  America,  Inc.,  Smyrna, 
Tennessee  (Nissan) 

A.  What  Waste  Did  Nissan  Petition  EPA  to 
Delist? 

B.  What  Information  Did  Nissan  Submit  to 
Support  This  Petition? 

III.  EPA's  Evaluation  and  Final  Rule 

A.  What  Decision  Is  EPA  Finalizing  and 
Why? 

B.  What  Are  the  Terms  of  This  Exclusion? 

C.  When  Is  the  Delisting  Effective? 

D.  How  Does  This  Action  Affect  the  States? 

IV.  Public  Comments  Received  on  the 

Proposed  Exclusion 

A.  Who  Submittttd  Comments  on  the 
Proposed  Rule? 

B.  Comments  and  Responses  From  EPA 

V.  Analytical  and  Regulatory  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  What  Economic  and  Equity  Analyses 
Were  Completed  in  Support  of  the 
Proposed  Delisting  for  Nissan's 
Wastewater  Treatment  Sludge? 

C.  What  Substantive  Comments  Were 
Received  on  the  Cost/Economic  Aspects 
of  the  Proposed  Delisting  for  Nissan's 
Wastewater  Treatment  Sludge? 

D.  What  Are  the  Potential  Costs  and 
Benefits  of  Today's  Final  Rule? 

E.  What  Consideration  Was  Given  to  Small 
Entities  Under  the  Regulatory  Flexibility 
Act  (RFA),  as  Amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA),  5  U.S.C. 
601  et.  seq.? 

F.  Was  the  Unfunded  Mandates  Reform  Act 
Considered  in  this  Final  Rule? 

G.  Were  Equity  Issues  and  Children's 
Health  Considered  in  this  Final  Rule? 

1.  Executive  Order  12898:  Environmental 
Justice 

2.  Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks" 

H.  What  Consideration  Was  Given  to  Tribal 

Governments? 
I.  Were  Federalism  Implications 

Considered  in  Today's  Final  Rule? 
J.  Were  Energy  Impacts  Considered? 

VI.  Paperwork  Reduction  Act 

VII.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

VIII.  The  Congressional  Review  Act  (S  U.S.C. 
801  et  seq.,  as  Added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996) 

I.  Background 

A.  What  Is  a  Delisting  Petition? 

A  delisting  petition  is  a  request  made 
by  a  hazardous  waste  generator  to 


exclude  one  or  more  of  his/her  wastes 
from  the  lists  of  RCRA-regulated 
hazairdous  wastes  in  Sections  261.31, 
261.32.  and  261.33  of  Title  40  of  the 
Code  of  Federal  Regulations  (40  CFR 
261.31,  261.32,  and  261.33).  The 
regulatory  requirements  for  a  delisting 
petition  are  in  40  CFR  260.20  and 
260.22.  EPA,  Region  6  has  prepared  a 
guidance  manual.  Region  6  Guidance 
Manual  for  the  Petitioner.^  which  is 
recommended  by  EPA  Headquarters  in 
Washington,  D.C.  and  all  EPA  Regions. 

B.  What  Laws  and  Regulations  Give  EPA 
the  Authority  To  Delist  Wastes? 

On  January  16. 1981.  as  part  of  its 
final  and  interim  final  regulations 
implementing  section  3001  of  RCRA, 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is 
published  in  40  CFR  261.31  and  261.32. 
These  wastes  are  listed  as  hazardous 
because  they  exhibit  one  or  more  of  the 
characteristics  of  hazardous  wastes 
identified  in  subpart  C  of  part  261  (i.e.. 
ignitability.  corrosivity.  reactivity,  and 
toxicity)  or  meet  the  criteria  for  listing 
contained  in  §  261.11  (a)(2)  or  (a)(3). 
Discarded  commercial  chemical  product 
wastes  which  meet  the  listing  criteria 
are  listed  in  §  261.33(e)  and  (f). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason,  §§  260.20 
and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from 
a  particular  generating  facility  should 
not  be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show,  first,  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  §  260.22(a)  and  the 
background  documents  for  the  listed 
wastes.  Second,  the  Administrator  must 
determine,  where  he/she  has  a 
reasonable  basis  to  believe  tljat  factors 
(including  additional  constituents)  other 
than  those  for  which  the  waste  was 
listed  could  cause  the  waste  to  be  a 
hazardous  waste,  that  such  factors  do 
not  warrant  retaining  the  waste  as  a 
hazardous  waste.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 


'  This  manual  may  be  down-loaded  from  Region 
6's  Web  Site  at  the  following  URL  address: 
http://www.epa.gov/earthli6/6pd/rcra  c/pd-o/ 
dlistpdf.htm 
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hazardous  waste  characteristics  (i.e.. 
ignitability.  reactivity,  corrosivity,  and 
toxicity),  and  must  present  sufficient 
information  for  the  EPA  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See 
§  260.22(a).  42  U.S.C.  6921(f).  and  the 
backgroimd  documents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  (i.e..  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  under  RCRA  to  determine 
whether  or  not  their  wastes  continue  to 
be  nonhazardous  based  on  the 
hazardous  waste  characteristics  (i.e., 
characteristics  which  may  be 
promulgated  subsequent  to  a  delisting 
decision.) 

In  addition,,  residues  from  the 
treatment,  storage,  or  disposal  of  listed 
hazardous  wastes  and  mixtures 
containing  listed  hazardous  wastes  are 
also  considered  hazardous  wastes.  See 
40  CFR  261.3  (a)(2)(iv)  and  (c)(2)(i), 
referred  to  as  the  "mixture"  and 
"derived-from"  rules,  respectively.  Such 
wastes  are  also  eligible  for  exclusion 
and  remain  hazardous  wastes  until 
excluded.  On  December  6, 1991,  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  vacated  the  "mixture/derived- 
from"  rules  and  remanded  them  to  the 
EPA  on  procedural  groimds.  Shell  Oil 
Co.  v.  EPA,  950  F.2d  741  (D.C.  Cir. 
1991).  On  March  3,  1992.  EPA 
reinstated  the  mixture  and  derived-iirom 
rules,  and  solicited  comments  on  others 
ways  to  regulate  waste  mixtures  and 
residues  (57  FR  7628).  These  rules 
became  final  on  October  30, 1992  (57  FR 
49278),  and  should  be  consulted  for 
more  information  regarding  waste 
mixtures  and  solid  wastes  derived  from 
treatment,  storage,  or  disposal  of  a 
hazardous  waste.  On  May  16,  2001,  EPA 
amended  the  mixture  and  derived-from 
rules  for  certain  types  of  wastes  (66  FR 
27218  and  66  FR  27266).  The  mixture 
and  derived-from  rules  are  codified  in 
40  CFR  261.3,  paragraphs  (a)(2)(iv)  and 
(c)(2)(i).  EPA  plans  to  address  all  waste 
mixtures  and  residues  when  the  final 
portion  of  the  Hazardous  Waste 
Identification  Rule  (HWIR)  is  , 

promulgated. 

On  October  10, 1995.  the 
Administrator  delegated  to  the  Regional 
Administrators  the  authority  to  evaluate 
and  approve  or  deny  petitions 
silbmitted  in  accordance  with  Sections 
260.20  and  260.22  by  generators  within 
their  Regions  (National  Delegation  of 
Authority  8-19)  in  States  not  yet 
authorized  to  administer  a  delisting 
program  in  lieu  of  the  Federal  program. 
On  March  11. 1996.  the  Regional 
Administrator  of  EPA.  Region  4. 


redelegated  delisting  authority  to  the 
Director  of  the  Waste  Management 
Division  (Regional  Delegation  of       . . 
Authority  8-19). 

C.  What  Is  ihe  History  of  This 
Rulemaking?  ♦ 

Nissan  manufactures  light-duty 
vehicles,  and  is  seeking  a  delisting  for 
the  sludge  that  will  be  generated  by. 
treating  wastewater  from  its 
manufacturing  operations,  when 
aluminum  will  be  used  to  replace  some 
of  the  steel  in  the  vehicle  bodies. 
Wastewater  treatment  sludge  does  not 
meet  a  hazardous  waste  listing 
definition  when  steel-only  automobile 
bodies  are  manufactured.  However,  the 
wastewater  treatment  sludge  generafed 
at  automobile  manufacturing  plants 
where  aluminum  is  used  as  a 
component  of  automobile  bodies,  meets 
the  listing  definition  of  F019  in 
§261.31.2 

Nissan  petitioned  EPA,  Region  4,  on 
October  12,  2000,  to  exclude  this  F019 
waste  on  a  generator-specific  basis  frY>m 
the  lists  of  hazardous  wastes  in  40  CFR 
part  261 ,  subpart  D. 

The  hazardous  constituents  of 
concern  for  which  F019  was  listed  are 
hexavalent  chromium  and  cyanide 
(complexed).  Nissan  petitioned  the  EPA 
to  exclude  its  F019  waste  because 
Nissan  does  not  use  either  of  these 
constituents  in  the  manufacturing 
process.  Therefore.  Nissan  does  not 
believe  that  the  waste  meets  the  criteria 
of  the  listing. 

Nissan  claims  that  its  F019  waste  will 
not  be  hazardous  because  the 
constituents  of  concern  for  which  F019 
is  listed  will  be  present  only  at  low 
concentrations  and  will  not  leach  out  of 
the  waste  at  significant  concentrations. 
Nissan  also  "believes  that  this  waste  will 
not  be  hazardous  for  any  other  reason 
(i.e..  there  will  be  no  additional 
constituents  or  factors  that  could  cause 
the  waste  to  be  hazardous).  Review  of 
this  petition  included  consideration  of 
the  original  listing  criteria,  as  well  as 
the  additional  factors  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  See 
section  222  of  HSWA.  42  U.S.C.  6921(f). 
and  40  CFR  260.22(d)(2)-(4).  As  a  result 
of  the  EPA's  evaluation  of  Nissan's 
petition,  the  Agency  proposed  to  grant 
a  delisting  to  Nissan  on  November  19. 
2001.  See  66  FR  57918-57930. 
November  19,  2001,  for  details.  Today's 
rulemaking  addresses  public  comments 
received  on  the  proposed  rule  and 


'■>  "Wastewater  treatment  sludges  from  the 
chenfical  conversion  coating  of  aluminum  except 
from  zirconium  phosphating  in  aluminum  can 
washing  when  such  phosphating  is  an  exclusive 
conversion  coating  process." 


finalizes  the  proposed  decision  to  grant 
Nissan's  petition  for  delisting. 

n.  Summary  of  Delisting  Petition 
Submitted  by  Nissan  North  America, 
Inc.,  Smyrna,  Tennessee  (Nissan) 

A.  What  Waste  Did  Nissan  Petition  EPA 
To  Delist? 

Nissan  petitioned  EPA,  Region  4,  on 
October  12,  2000.  to  exclude  a 
maximum  annual  weight  of  2,000  tons 
(2,400  cubic  yards)  of  its  F019  waste,  on 
an  upfront,  generator-specific  basis, 
from  the  list  of  hazardous  wastes  in  40 
CFR  part  261 ,  subpart  D.  The  Nissan     ' 
assembly  plant  in  Smyrna.  Tennessee, 
manufactures  light-duty  vehicles,  and  is 
seeking  a  delisting  for  Uie  sludge  that 
will  be  generated  by  treating  wastewater 
from  its  manufacturing  operations, 
when  aluminum  will  be  used  to  replace 
some  of  the  steel  in  the  vehicle  bodies. 
Wastewater  treatment  sludge  does  not 
meet  a  hazardous  waste  listing 
definition  when  steel-only  automobile 
bodies  are  manufactured.  However,  the 
wastewater  treatment  sludge  generated 
at  automobile  manufacturing  plants 
where  aluminum  is  used  as  a 
component  of  automobile  bodies  meets 
the  listing  definition  of  F019  in 
§261.31. 

B.  What  Information  Did  Nissan  Submit 
To  Support  This  Petition? 

In  support  of  its  petition,  Nissan 
submitted:  (1)  Descriptions  of  its 
manufacturing  and  wastewater 
treatment  processes,  the  generation 
point  of  the  petitioned  waste,  and  the 
manufacturing  steps  that  will  contribute 
to  its  generation:  (2)  Material  Safety 
Data  Sheets  (MSDSs)  for  materials  used 
to  manufactiue  vehicles:  (3)  the 
minimum  and  maximum  annual 
amounts  of  wastewater  treatment  sludge 
typically  generated,  and  an  estimate  of 
the  maximum  annual  amount  expected 
to  be  generated  in  the  future;  (4)  results 
of  analysis  of  the  currently  generated 
waste  at  the  Nissan  plant  in  Smyrna, 
Tennessee  for  the  chemicals  in 
Appendix  IX  of  40  CFTl  part  264:  17 
metals:  cyanide:  58  volatile  organic 
compounds  and  124  semi-volatile 
organic  compounds:  and,  in  addition  to 
the  Appendix  IX  list,  hexavalent 
chromium:  (5)  results  of  analysis  for 
those  chemicals  (i.e..  Appendix  IX  list, 
hexavalent  chromium)  and  fluoride  in 
the  leachate  obtained  from  this  waste  by 
means  of  the  Toxicity  Characteristic 
Leaching  Procedure  ((TCLP),  SW-846 
Method  1311):  (6)  results  of 
determinations  for  the  hazardous 
characteristics  of  ignitability. 
corrosivity.  and  reactivity,  in  this  waste: 
(7)  results  of  determinations  of  percent 
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solids:  and  (8)  results  of  a  dye  tracer 
study  and  source  inventory  of  Nissan's 
industrial  wastewater  system. 

The  hazardous  constituents  of 
concern  for  which  F019  was  listed  are 
hexavalent  chromium  and  cyanide 
(complexed).  Nissan  petitioned  the  EPA 
to  exclude  its  F019  waste  because 
Nissan  does  not  believe  that  the  waste 
meets  the  criteria  of  the  listing. 

Nissan  submitted  to  the  EPA 
analytical  data  from  its  plant  in  Smyrna. 
Tennessee.  As  described  in  the  petition, 
samples  of  wastewater  treatment  sludge 
were  collected  from  roll-off  containers 
over  a  one-month  period,  in  accordance 
%vith  a  sampling  and  analysis  plan 
approved  by  EPA  and  the  Tennessee 
Department  of  Environment  and 
Conservation.  The  maximum  reported 
concentrations  of  the  toxicity 
characteristic  (TC)  metals  barium, 
cadmium,  chromium,  and  lead  in  the 
TCIP  extracts  of  the  samples  were 
below  the  TC  regulatory  levels.  The 
maximum  reported  concentration  of 
total  cyanide  in  unextracted  waste  was 
3.35  milligrams  per  kilogram  (mg/kg), 
which  is  greater  than  the  generic 
exclusion  level  of  1.8  mg/kg  for  high 
temperature  metal  recovery  (HTMR) 
residues  in  40  CFR  261.3(c)(2){ii)(C)(l), 
and  less  than  590  mg/kg,  the  Land 
Disposal  Restrictions  (LDR)  Universal 
Treatment  Standards  (UTS)  level,  in 
268.48.  Chromium  was  imdetected  in 
the  TCLP  extract  of  any  sample.  Please 
see  the  proposed  rule,  66  FR  57918- 
57930,  November  19,  2001,  for  details 
on  Nissan's  analytical  data,  production 
process,  and  generation  process  for  the 
petitioned  waste.  EPA  does  not 
aeserally  verify  submitted  test  data 
before  proposing  delisting  decisions. 
The  sworn  affidavit  submitted  with  this 
petition  binds  the  petitioner  to  present 
truthful  and  accurate  results.  The 
Agency,  however,  has  maintained  a 
spot-check  sampling  and  analysis 
program  to  verity  the  representative 
nature  of  data  for  some  percentage  of  the 
submitted  petitions.  A  spot-check  visit 
to  a  selecteid  focility  may  be  initiated 
before  or  after  granting  a  delisting. 
Section  3007  of  RCRA  gives  EPA  the 
authority  to  conduct  inspections  to 
determine  if  a  delisted  waste  is  meeting 
the  delisting  conditions. 

After  reviewing  the  analytical  data 
and  information  on  processes  and  raw 
materials  that  Nissan  submitted  in  the 
delisting  petition,  EPA  developed  a  list 
containing  the  following  constituents  of 
concern:  Arsenic,  Barium,  Cadmium, 
Chromium,  Cyanide,  Lead,  Nickel, 
Silver,  Vanadiimi,  ZSnc,  Acetone,  Bis-2- 
ethylhexyl  phthalate,  2-Butanone, 
Isobutyl  alcohol,  4-Methyl  phenol,  Di-n- 
octyl  phthalate.  Phenol,  and  Xylenes. 


EPA  calculated  delisting  levels  and  risks 
for  these  constituents  using  Delisting 
Risk  Assessment  Software  (DRAS),^ 
developed  by  EPA,  Region  6.  The  DRAS 
uses  a  new  model,  called  the  EPA 
Composite  Model  for  Leachate 
Migration  with  Transformation  Products  4 
(EPACMTP).  Please  see  the  proposed 
rule  (66  FR  57918-57930,  November  19, 
2001)  for  details.  EPA  requested  and 
received  public  comment  on  the 
proposed  use  of  DRAS  and  EPACMTP 
for  calculating  delisting  levels  and  risks 
for  Nissan's  petitioned  waste. 

m.  EPA's  Eyaluation  and  Final  Rule 

A.  What  Decision  Is  EPA  Finalizing  and 
Why? 
For  reasons  stated  in  both  the 

Eroposal  and  this  final  nile,  EPA 
elieves  that  Nissan's  petitioned  waste 
should  be  excluded  from  hazardous 
waste  control.  EPA,  therefore,  is 
granting  a  final  generator-specific 
exclusion  to  Nissan  North  America,  Inc., 
of  Smyrna,  Tennessee,  for  a  maximum 
annual  generation  rate  of  2,400  cubic 
yards  of  the  waste  described  in  its 
petition  as  EPA  Hazardous  Waste 
Number  F019.  This  waste  is  required  to 
undergo  verification  testing  before  being 
considered  as  excluded  frtim  Subtitle  C 
regulation.  Reouirements  for  waste  to  be 
land  disposed  have  been  included  in 
this  exclusion.  The  exclusion  applies 
only  to  the  waste  as  described  in 
Nissan's  petition,  dated  October  2000. 
Although  management  of  the  waste 
covered  by  this  petition  is  relieved  fat>m 
Subtitle  C  juris<uction,  the  generator  of 
the  delisted  waste  must  either  treat, 
store,  or  dispose  of  the  waste  in  an  on- 
site  facility,  or  ensure  that  the  waste  is 
delivered  to  an  off-site  storage, 
treatment,  or  disposal  facility,  either  of 
which  is  permitted,  licensed  or 
registered  by  a  State  to  manage 


>For  mora  information  on  DRAS  and  EPACMTP. 
please  see  65  FR  7S637-75651,  December  4,  2000 
and  65  FR  58015-58031,  September  27.  2000.  The 
December  4,  2000  Fadaral  Kagiatar  discusses  the 
key  enhancements  of  the  EPACMTP  and  the  details 
are  provided  in  the  background  documents  to  the 
proposed  1995  Hazardous  Waste  Identification  Rule 
(HWW)  (60  FR  66344,  December  21,  1995).  The 
background  documents  are  available  through  the 
RCRA  HWIR  FR  proposal  docket  (60  FR  66344. 
December  21, 1995).  URL  addresses  for  Region  6 
delisting  guidance  and  software  are  the  following: 

1.  Delisting  Guidance  Manual  http:// 
www.epa.gov/earthlt6/epd/rcra_c/pd-o/ 
dlistpdt.htm 

2.  Delisting  Risk  Assessment  Software  (DRAS) 
http://www.epa.gov/earthlr6/6pd/rcr8_c/pd-o/ 
dru.htm 

3.  DRAS  Technical  Support  Document  (DTSO) 
http://www.epa.gov/earthlr6/6pdyrcra_c/pd-o/ 
dtsd.htm 

4.  DRAS  User»  Guide  http://www.epa.gov/ 
earthlr6/6pd/rcra_c/pd-o/uguide.pdf 

Region  6  has  made  them  available  to  the  public, 
&ee  of  charge. 


municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  focility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the  waste 
prior  to  such  beneficial  use,  reuse, 
recycling,  or  reclamation.  See  40  CFR 
part  260,  Appendix  I.  Nonhazardous 
waste  management  is  subject  to  all 
applicable  federal,  state,  and  local 
regulations. 

B.  What  Are  the  Terms  of  This 
Exclusion? 

In  the  rule  proposed  on  November  19, 
2001,  EPA  requested  public  comment 
on  which  of  the  following  possible 
methods  should  be  used  to  evaluate 
Nissan's  delisting  petition  and  set 
delisting  levels  for  the  petitioned  waste 
(see  66  FR  57918-57930,  November  19, 
2001): 

(1)  Delisting  levels  based  on  the  EPA 
Composite  Model  for  Leachate 
Migration  widi  Transformation  Products 
(EPACMTP  model)  as  used  in  EPA, 
Region  6's  Delisting  Risk  Assessment 
Software  PRAS);  (2)  use  of  DRAS- 
calculated  levels  based  on  Safe  Drinking 
Water  Act  Maximimi  Contaminant 
Levels  (MCLs)  if  more  conservative 
delisting  levels  would  be  obtained;  (3) 
use  of  the  Multiple  Extraction  Procedure 
(MEP),  SW-846  Method  1320,  to 
evaluate  the  long-term  resistance  of  the 
waste  to  leaching  in  a  landfill;  (4) 
setting  limits  on  total  concentrations  of 
constituents  in  the  waste  that  are  more 
conservative  than  results  of  calculations 
of  constituent  release  from  waste  in  a 
landfill  to  surface  water  and  air,  and 
release  during  waste  transport;  (5) 
setting  delisting  levels  at  the  Land 
Disposal  Restrictions  (LDR)  Universal 
Treatment  Standards  (UTS)  levels  in  40 
CFR  268.48.  See  the  proposed  rule,  66 
FR  57918-57930,  November  19,  2001, 
for  details  of  calculating  delisting  levels 
using  these  methods. 

After  considering  all  public  comments 
on  the  proposed  rule,  EPA  is  granting 
Nissan,  in  today's  final  rule,  an 
exclusion  frxim  the  lists  of  hazardous 
wastes  in  subpart  D  of  40  CFR  part  261 
for  its  petitioned  waste  when  disposed 
in  a  Subtitle  D  *  landfill.  Nissan  must 
meet  all  of  the  following  delisting 
conditions  in  order  for  this  exclusion  to 
be  valid:  (1)  Delisting  levels  in  mg/1  in 
the  TCLP  extract  of  Ae  waste  based  on 


♦The  term,  "Subtitle  D  landfill,"  refers  to  a 
landfill  that  is  licensed  to  land  dispose 
nonhazardous  wastes,  that  is,  wastes  that  are  not 
RCRA  hazardous  wastes.  A  Subtitle  D  landfill  is 
subject  to  federal  sUndards  in  40  CFR  parts  257  and 
258  and  to  state  and  local  regulations  for 
nonhazardous  wastes  and  nonhazardous  waste 
-  landfills. 
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the  DRAS  EPACMTP  model  of  100.0  » 
for  Barium,  0.422'^  for  Cadmium,  5.0  for 
Chromium,  10.1  for  Cyanide,  5.0  for 
Lead,  and  79.4  for  Nickel;  (2)  the  total 
concentration  of  cyanide  (total,  not 
amenable)  in  the  waste,  not  the  waste 
leachate,  must  not  exceed  200  mg/kg;  (3) 
the  total  concentrations,  in  mg/kg,  of 
metals  in  the  waste,  not  the  waste 
leachate,  must  not  exceed  20,000  for 
Barium,  500  for  Cadmium,  1,000  for 
Chromium,  2,000  for  Lead,  and  20,000 
for  Nickel. 

EPA  did  not  propose  delisting  levels 
for  cobalt,  copper,  silver,  tin,  vanadium, 
zinc,  acetone,  isobutyl  alcohol,  phenol, 
and  xylenes,  because  the  DRAS- 
calculated  TCLP  levels  for  these 
constituents  are  at  least  two  orders  of 
magnitude  greater  than  the  maximum 
reported  concentrations  in  the  TCLP 
leachate  of  the  petitioned  waste.  EPA 
did  not  propose  delisting  levels  for 
arsenic  for  the  following  reasons:  (1) 
TCLP  leachate  concentration  was  non- 
detect;  (2)  total  concentration  in  the 
imextracted  waste  was  below  the 
backgnmnd  soil  concentration  for  most 
of  Tennessee,  below  the  national 
average  backgroimd,  and  three  orders  of 
magnitude  below  the  DRAS  allowable 
total  concentration;  and  (3)  DRAS  foimd 
no  ecological  risk  at  the  maximum 
reported  concentrations  and  a  himian 
cancer  risk  within  the  range  of  10  ~  ^  to 
10  ~  ^  assiuning  a  TCLP  concentx^tion 
equal  to  odto>half  the  reporting  limit  of 
the  analytical  laboratory.  Therefore, 
today's  final  rule  does  not  have  delisting 
levels  for  arsenic,  cobalt,  copper,  silver, 
tin,  vahadium,  zinc,  acetone,  isobutyl 
alcohol,  phenol,  and  xylenes. 

Delisting  levels  and  risk  levels 
calculated  by  DRAS,  using  the 
EPACMTP  model,  are  presented  in 
Table  1  below.  These  levels 
promulgated  in  today's  final  rule  are  the 
same  as  the  levels  proposed  in  Table  3 
of  the  proposed  rule  (66  FR  57918- 
57930,  November  19.  2001).  DRAS 
found  that  the  major  pathway  for  human 
exposure  to  this  waste  is  groimdwater 
ingestion,  and  calculated  delisting  and 
risk  levels  based  on  that  pathway.  For 
details,  see  the  following  Federal 
Bfs:  65  FR  75637-75651, 


*  Delisting  levels  cannot  exceed  the  Toxicity 
Characteristic  (TC)  regulatory  levels.  Therefore, 
although  the  DRAS  EPACMTP  calculates  higher 
concentrations  (see  the  proposed  rule,  66  FR 
57918-57930.  November  19,  2001,  and  Table  1, 
below),  the  delisting  levels  in  the  final  rule  are  set 
at  the  TC  levels  for  barium,  chromium,  and  lead. 
In  order  for  the  waste  to  be  delisted,  concentrations 
in  the  TCLP  extract  of  the  waste  must  be  less  than 
the  TC  levels.  See  the  regulatory  definition  of  a  TC 
waste  in  40  CFR  261.24. 

"  Delisting  levels  for  cadmium  and  cyanide  are 
based  on  MCLs  and  are  more  conservative  than 
calculations  based  on  risk  alone. 


December  4,  2000;  65  FR  58015-58031, 
September  27,  2000;  and  the  proposed 
rule  for  Nissan's  petitioned  waste,  66  FR 
57918-57930,  November  19,  2001. 

Table  1.— Summary  of  Delisting 
Levels  for  Nissan's  Petitioned 
Waste 


Constituent 


DRAS-Cal- 

culated 

Delisting 

Level 

(mg/l  TCLP) 


Total 

Concentra- 
tions * 
(mg/kg  in 

unextracted 
waste) 


Inorganic  Constituents 


Barium 

Cadmium 

Chromium  

Cyanide  (Total, 
not  Amenable) 

Lead 

Nickel  


20,000 

500 

1.000 

200 

2.000 

20,000 


Organic  Constituents - 


Bis(2-ethylhexyl) 
phttialate 

Di-n-octyl  phthal- 
ate   

4-Methylphenol  .. 


0.0787 

0.0984 
10 


'These  total  concentration  levels  are  more 
conservative  (less  than)  DRAS-cak:ulated  total 
concentration  levels. 

**  DRAS-cakxilated  delisting  level  was  high- 
er than  the  TC  level;  therefore,  the  delisting 
level  was  set  at  the  TC  level. 

*  DRASncatoulated  delisting  levels  for  cad- 
mium and  cyankle  are  based  on  MCLs. 

After  taking  into  account  all  public 
comments  on  the  proposed  rule,  EPA  is 
retaining  in  today's  final  rule  to  exclude 
Nissan's  petitioned  waste  all  conditions 
(Conditions  (1)  through  (7))  in  Table  1, 
Appendix  IX  of  part  261  of  the  proposed 
rule  (66  FR  57918-57930,  November  19. 
2001).  The  final  delisting  levels  are  the 
same  as  those  proposed  and  are- 
presented  in  Table  1  above, 

C.  When  Is  the  Delisting  Effective? 

This  rule  is  effective  on  June  21.  2002. 
The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  Section 
3010  of  RCRA  to  allow  rules  to  become 
eHiective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here, 
because  this  rule  reduces  the  existing 
requirements  for  persons  generating 
hazardous  wastes.  In  light  of  the 
unnecessary  hardship  and  expense  that 
would  "be  imposed  on  this  petitioner  by 
an  effective  date  six  months  after 
publication  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  Section  3010, 
EPA  believes  that  this  exclusion  should 


be  effective  immediately  upon  final 
publication. 

These  reasons  also  provide  a  basis  for 
making  this  rule  effective  immediately, 
upon  final  publication,  under  the 
Administrative  Procedure  Act.  pursuant 
to  5  U.S.C.  553(d). 

D.  How  Does  This  Action  Affect  the 
States? 

The  final  exclusion  being  granted 
today  is  issued  under  the  Federal  RCRA 
delisting  program.  States,  however,  are 
allowed  to  impose  their  own  non-RCRA 
regulatory  requirements  that  are  more 
stringent  than  EPA's.  pursuant  to 
section  3009  of  RCRA,  These  more 
stringent  requirements  may  include  a 
provision  which  prohibits  a  Federally- 
issued  exclusion  from  taking  effect  in 
the  States.  Because  a  petitioner's  waste 
may  be  regulated  under  a  dual  system 
(i.e..  both  Federal  RCRA  and  State  non- 
RCRA  programs,  petitioners  are  urged  to 
contact  State  regulatory  authorities  to 
determine  the  current  status  of  their 
wastes  imder  the  State  laws. 

Furthermore,  some  States  are 
authorized  to  administer  a  delisting 
program  in  lieu  of  the  Federal  program, 
i.e.,  to  make  their  own  delisting 
decisions.  Therefore,  this  exclusion 
does  not  apply  in  those  authorized 
States.  If  the  petitioned  waste  will  be 
transported  to  and  managed  in  any  State 
with  delisting  authorization.  Nissan 
must  obtain  delisting  authorization  from 
that  State  before  the  waste  may  he 
managed  as  nonhazardous  in  that  State. 

IV.  Public  Comments  Received  on  the 
Proposed  Exclusion 

A.  Who  Submitted  Comments  on  the 
Proposed  Rule? 

EPA  received  public  comments  on  the 
proposed  rule  published  in  66  FR 
57918-57930.  November  19,  2001.  from 
(1)  Alliance  of  Automobile 
Manufacturers.  Washington.  DC;  (2) 
Nissan  North  America.  Inc..  Smyrna. 
Tennessee.  (Nissan),  the  petitioner;  (3) 
Alcoa,  Inc.  Pittsburgh.  Pennsylvania; 
and  (4)  The  Aluminum  Association. 
Washington,  DC.  EPA  commends  and 
appreciates  the  thoughtful  comments 
submitted  by  all  of  the  commenters. 

B.  Comments  and  Responses  From  EPA 

Comment:  The  Alliance  of 
Automobile  Manufacturers  (Alliance) 
stated  that  it  strongly  supports  the 
proposed  delisting,  and  agrees  that  fate 
and  transport  models  may  be  useful 
tools  to  evaluate  delisting  petitions. 
However,  the  Alliance  believes  that  the 
F019  listing  itself  should  be  revised  to 
exclude  wastewater  treatment  sludges 
from  automotive  industry  conversion 
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coating  on  aluminum  when  hexavalent 
chromium  and  cyanides  are  not  used  in 
the  process. 

Response:  Today's  final  rule  is  site- 
specific  and  waste-specific;  it  applies 
only  to  Nissan's  plant  in  Smyrna. 
Tennessee,  and  only  to  the  petitioned 
waste.  An  exclusion  of  general 
applicability  would  require  a  separate 
rule-making,  with  more  extensive  data 
collection  and  risk  analysis.  EPA 
understands  the  Alliance's  concern 
about  the  need  for  each  auto  company 
to  submit  a  delisting  petition.  Please  see 
67  FR  10341-10353.  March  7.  2002.  for 
a  proposal  by  EPA.  Region  5.  in  a 
cooperative  project  with  the  State  of 
Michigan,  to  address  this  concern. 

Comment:  The  Alliance  disagrees 
with  EPA's  proposed  use  of  (1)  the  MEP 
to  evaluate  Nissan's  delisting  petition; 
(2)  establishing  delisting  levels  based  on 
total  concentrations;  and  (3)  establishing 
delisting  levels  based  on  LDR  treatment 
standards. 

Response:  (1)  EPA  has  used  MEP 
analysis  of  petitioned  wastes  in  the  past 
as  a  measiue  of  the  long-term  resistance 
of  the  waste  to  leaching  (see,  for 
example.  47  FR  52687,  Nov.  22, 1982; 
61  FR  14696-14709.  April  3. 1996;  65 
FR  48436.  August  8.  2000;  and  66  FR 
9789.  9793-9794,  February  12.  2001), 
which  is  an  important  consideration  for 
waste  to  be  disposed  in  a  SubtiUe  D 
(nonhazardous  waste)  landfill.  As 
explained  in  the  response  to  the 
Alliance's  second  comment.  EPA  has 
decided  not  to  use  the  MEP  to  evaluate 
Nissan's  petitioned  waste.  (2)  The 
Alliance  brings  up  some  significant 
issues  in  this  comment  and  makes  some 
good  points.  However,  EPA  feels  that 
the  proposed  limits  on  total 
concentrations  are  reasonable,  given 
that  the  delisted  waste  will  not  be 
subject  to  regulation  as  a  hazardous 
waste  under  RCRA  Subtitle  C.  These 
limits  will  provide  added  reassurance  to 
the  public  that  management  of  the  waste 
as  nonhazardous  will  be  protective- of 
human  health  and  the  environment. 
EPA  has  decided  not  to  use  the  MEP  to 
evaluate  Nissan's  petitioned  waste,  but 
will  set  the  following  limits  on  total 
concentrations  (in  mg/kg)  which  are  the 
same  as  those  proposed:  Barium:  20,000; 
Cadmium:  500;  Chromium:  1,000; 
Cyanide  (Total,  not  Amenable):  200; 
Lead:  2,000:  and  Nickel:  20,000.  (3)  EPA 
has  decided  not  to  set  delisting  levels 
based  on  LDR  for  Nissan's  petitioned 
waste,  and  the  final  delisting  levels  in 
Appendix  IX  of  part  261  established  in 
today's  final  nde  are  not  based  on  LDR. 
The  analytical  data  submitted  by  Nissan 
indicate  that  the  petitioned  waste,  when 
generated,  would  meet  LDR  Universal 
Treatment  Standards  (UTS)  for  all 


constituents  of  concern  except  Nickel. 
Zinc.  Bis(2-ethylhexyl)  phthalate,  Di-n- 
octyl  phthalate.  4-Methylphenol.  and 
Phenol.  The  petitioned  waste  as 
generated  meets  the  LDR  UTS  foft'019 
non wastewaters,  namely,  Chromiiun 
(Total):  0.60  mg/L  TCLP;  Cyanides 
(Total):  590  mg/kg:  and  Cyanides 
(Amenable)  30  mg/kg.  See  the  proposed 
rule.  66  FR  57918-57930,  November  19, 
2001. 

Comment:  The  Alliance  commented 
on  the  use  of  the  EPACMTP  and  DRAS 
by  saying  that  their  use  should  be  the 
subject  of  a  separate  rulemaking  because 
they  raise  complex  issues  that  EPA 
should  not  try  to  resolve  in  this 
delisting. 

Response:  Use  of  the  EPACMTP  and 
DRAS  has  been  described  in  detail  in  65 
FR  75637-75651.  December  4,  2000,  and 
65  FR  58015-58031.  September  27, 
2000.  TheDecember  4,  2000  Federal 
Register  discusses  the  key 
enhancements  of  the  EPACMTP  and  the 
details  are  provided  in  the  background 
documents  to  the  proposed  1995 
Hazardous  Waste  Identification  Rule 
(HWIR)  (60  FR  66344.  December  21. 
1995).  The  backgroimd  documents  are 
available  through  the  RCRA  HWIR  FR 
proposal  docket  (60  FR  66344, 
December  21, 1995).  For  every  delisting 
petition  submitted  to  EPA,  EPA 
proposes  and  requests  comment  on  all 
available  methods  for  evaluating  the 
petition  and  setting  delisting  levels, 
including  the  EPACMTP  and  DRAS. 
Thus,  these  models,  and  futiue 
improvements,  will  be  proposed  for 
comment  in  every  delisting  rulemaking. 

Comment:  Nissan  directed  EPA's 
attention  to  the  following  typographical 
errors  in  the  proposed  rule  (66  FR 
57918-57930,  November  19.  2001):  (1) 
On  page  57923.  the  Reactive  Sulfide 
result  for  Sample  NS-04a  should  be 
changed  from  280U  to  280;  and  the 
TCLP  result  for  Tin  in  Sample  NS-02a 
should  be  changed  bom  O.OIU  to  O.IOU. 
in  accordance  with  the  report  sheets 
fitim  the  analytical  laboratory;  (2)  On 
page  57922.  the  TCLP  result  for  Copper 
in  Sample  NS-02a  is  missing;  the  value 
O.^Ushould  be  added:  and  (3) 
FdHne  6  is  missing  from  page  57924. 

Response:  EPA  is  grateful  to  Nissan 
for  pointing  out  the  above  errors  and 
will  make  the  indicated  corrections. 
(The  errors  for  Tin  and  Reactive  Sulfide 
also  occur  in  Table  6-4  of  the  petition: 
Section  F  of  the  petition  contains  the 
analytical  laboratory  report  sheets 
which  indicate  the  correct  results.) 
Footnote  6,  to  be  added  to  page  57924 
should  read:  *>  Because  4-methylphenol 
could  not  be  distinguished  from  3- 
methylphenol  in  all  samples,  the  values 


reported  for  4-methylphenol  in  Table  1 
include  the  values  for  3-methylphenol. 

In  addition.  EPA  discovered  a 
typographical  error  in  Footnote  7  on 
page  57926:  the  plus  sign  {+)  should  be 
changed  to  a  division  sign  (+).  Footnote 
7  should  read: ''  This  estimate  would  be 
based  on  the  following  type  of 
calculation  for  a  100-gram  sample,  using 
nickel  as  an  example:  %  nickel  leached 
out  over  a  long  period  of  time  =  100  x 
(total  niunber  of  milligrams  of  nickel  in 
all  the  sample  MEP  extracts)  +  the 
niunber  of  milligrams  of  nickel 
originally  present  in  the  100-gram 
sample. 

Comment:  Nissan  disagrees  with 
EPA's  proposed  method  of  setting 
delisting  levels  based  on  the  Land 
Disposal  Restrictions  (LDR)  Universal 
Treatment  Standards  (UTS)  in  40  CFR 
268.48.  Nissan  believes  that  UTS  levels 
are  inappropriate  for  setting  delisting 
levels,  because  UTS  levels  were  not 
designed  for  such  a  use.  but  were 
established  to  determine  whether  a 
hazardous  waste  could  be  land 
disposed. 

Response:  EPA  has  decided  not  to  set 
delisting  levels  based  on  LDR  UTS  for 
Nissan's  petitioned  waste,  and  the  final 
delisting  levels  in  Appendix  IX  of  part 
261  est^lished  in  today's  final  rule  are 
not  based  on  LDR  UTS.  The  analytical 
data  submitted  by  Nissan  indicate  that 
the  petitioned  waste,  when  generated, 
would  meet  LDR  UTS  for  all 
constituents  of  concern  except  Nickel. 
2Unc.  Bis(2-ethylhexyl)  phthalate.  Di-n- 
octyl  phthalate,  4-Methylphenol,  and 
Phenol.  The  petitioned  waste  meets  the 
LDR  UTS  for  F019  nonwastewaters, 
namely.  Chromium  (Total):  0.60  mg/L 
TCLP;  Cyanides  (Total):  590  mg/kg;  and 
Cyanides  (Amenable)  30  mg/kg.  See  the 
proposed  rule.  66  FR  57918-57930. 
November  19,  2001. 

Comment:  Nissan  disagrees  with 
EPA's  proposed  method  of  setting 
delisting  levels  based  on  the  DRAS 
EPACMTP.  Nissan  believes  that  these 
levels  are  inappropriate  because  they 
are  more  stringent  than  the  Toxicity 
Characteristic  (TC)  levels  used  to 
determine  if  a  waste  is  hazardous. 

Response:  Although  there  is 
understandable  confusion  between  the 
definition  of  hazardous  waste  and  the 
delisting  process,  EPA  has  decided  to 
use  the  DRAS  EPACMTP  as  the  basis  for 
the  delisting  levels  in  the  TCLP  extract 
of  Nissan's  waste.  The  DRAS  levels 
minimize  the  risk  to  human  health  and 
the  environment  of  land  disposal  in  a 
nonhazardous  (Subtitle  D)  landfill.  As 
presented  in  Table  1,  Section  III.B.  of 
today's  preamble,  DRAS-calailated 
delisting  levels  are  the  following 
concentrations  in  the  TCLP  extract  of 
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the  petitioned  waste,  in  ppm  (mg/L): 
Barium-100  0;  ^  Cadmium-0.422; « 
Chromiiun-5.0;  Cyanide-10.1,  Lead-5.0; 
Nickel-79.4;  Bis(2-ethylhexyl)  phthalate- 
0.0787;  Di-n-octyl  phthalate-0.0984;  and 
4-Methylphenol-lO.O. 

Comment:  Nissan  disagrees  with 
EPA's  proposal  to  set  limits  on  total 
concentrations  for  delisting.  Nissan 
believes  that  limits  on  total, 
concentrations  are  an  added  burden 
without  additional  benefits,  that 
hazardous  wastes  are  defined  by  TCLP 
concentrations  rather  than  total 
concentrations,  and  that  TCLP  limits 
should  be  sufficient. 

Response:  Nissan's  points  are  well 
taken.  However.  EPA  has  decided  to 
promulgate  in  today's  final  rule  the 
limits  on  total  concentrations  that  were 
proposed.  EPA  has  decided  not  to 
require  evaluation  of  the  waste  by  the 
MEP  and  believes  that  total 
concentration  limits  serve  to  reassure 
the  public  that  long  term  effects  on 
human  health  and  the  environment  are 
minimized.  It  is  true  that  TCLP 
concentrations  are  the  only 
consideration  when  identifying  wastes 
that  could  be  hazardous  by  the  Toxicity 
Characteristic  of  40  CFR  261 .24. 
However.  EPA  considers  total 
concentrations  as  well  as  TCLP 
concentrations  when  deciding  whether 
wastes  should  be  listed  hazardous 
wastes  in  Subpart  D  of  40  CFR  part  261. 

Comment:  Alcoa,  Inc.  (Alcoa)  agrees 
with  EPA's  proposal  to  delist  Nissan's 
wastewater  treatment  sludge,  but  does 
not  support  the  use  of  the  MEP  to 
evaluate  Nissan's  waste,  believing  that 
the  merits  of  the  MEP  should  be  the 
subject  of  a  separate  Federal  Register 
notice. 

Response:  EPA  has  used  MEP  analysis 
of  petitioned  wastes  in  the  past  as  a 
measure  of  the  long-term  resistance  of 
the  waste  to  leaching  (see,  for  example, 
47  FR  52687,  Nov.  22, 1982:  61  FR 
14696-14709,  April  3,  1996;  "65  FR 
48436,  August  8,  2000;  and  66  FR  9789. 
9793-9794.  February  12.  2001),  which  is 
an  important  consideration  for  waste  to 
be  disposed  in  a  Subtitle  D 
(nonhazardous  waste)  landfill.  EPA  has 
requested  in  the  past  and  will  continue 


'  Delisted  wastes  cannot  ei^hibit  a  hazardous 
waste  characteristic.  Therefore,  when  delisting 
levels  are  set  at  the  Toxicity  Characteristic  ITC) 
regulatory  levels,  the  TCLP  extract  of  the  petitioned 
waste  must  have  concentrations  less  than  the  TC 
levels  in  order  to  meet  conditions  for  delisting. 
Ahhough  the  DRAS  EPACMTP  calculates  higher 
concentrations  (see  the  proposed  rule.  66  FR 
57918-57930,  November  19,  2001,  and  Table  1. 
Section  III.B.  of  today's  preamble),  the  delisting 
levels  in  the  Tinal  rule  are  set  at  the  TC  levels  for 
barium,  chromium,  and  load. 

"DRAS-calculated  delisting  levels  for  cadmium 
«nd  cyanide  are  based  on  MCLs. 


•to  request  public  comment  on  the  MEP 
and  all  other  methods  for  evaluating 
delisting  petitions  each  time  a  proposed 
rule  for  delisting  a  waste  is  published  in 
the  Federal  Register. 

EPA  has  decided  not  to  use  the  MEP 
to  evaluate  Nissan's  petitioned  waste, 
but  has  decided  to  promulgate  in 
today's  final  rule  the  proposed  limits  on 
total  concentrations. 

Comment:  Alcoa  does  not  support 
proposed  limits  on  total  concentrations, 
because  EPA  did  not  establish  a 
correlation  between  groundwater 
contamination  and  total  constituent 
concentrations. 

Response:  Alcoa's  point  is  well  taken, 
but  EPA  has  decided  to  promulgate  the 
proposed  limits  on  total  concentrations 
as  a  condition  of  delisting.  EPA  has 
decided  not  to  evaluate  Nissan's  waste 
by  means  of  the  MEP  and  believes  that 
total  concentration  limits  serve  to 
reassure  the  public  that  long  term  effects 
on  human  health  and  the  environment 
are  minimized. 

Comment:  Alcoa  does  not  support 
setting  delisting  levels  based  on  LDR 
UTS,  believing  that  such  levels  would 
be  "arbitrary,  inappropriate  and 
contradictory."  Alcoa  states  that  LDR 
UTS  are  technology-based,  while  EPA's 
delisting  evaluation  is  risk-based  and 
that  EPA  concluded  that  Nissan's  waste 
presents  no  risk  to  human  health  and 
the  environment. 

Response:  EPA  has  decided  not  to  set 
delisting  levels  based  on  LOR  UTS  for 
Nissan's  petitioned  waste,  and  the  final 
delisting  levels  in  Appendix  IX  of  part 
261  established  in  today's  final  rule  are 
not  based  on  LDR  UTS.  The  analytical 
data  submitted  by  Nissan  indicate  that 
the  petitioned  waste,  when  generated, 
would  meet  LDR  UTS  for  all 
constituents  of  concern  except  Nickel. 
Zinc.  Bis(2-ethylhexyl)  phthalate.  Di-n- 
octyl  phthalate.  4-Methylphenol.  and 
Phenol.  The  petitioned  waste  meets  the 
LDR  UTS  for  F019  nonwastewaters. 
namely.  Chromium  (Total):  0.60  mg/L 
TCLP:  Cyanides  (Total):  590  mg/kg;  and 
Cyanides  (Amenable)  30  mg/kg.  See  the 
proposed  rule,  66  FR  57918-57930, 
November  19,  2001. 

Comment:  "The  Aluminum 
Association  (TAA)  supports  the 
proposed  delisting  and  the  comments 
submitted  by  the  Alliance  of 
Automobile  Manufacturers.  TAA 
believes  that  the  F019  listing  definition 
should  be  revised  to  exclude  automobile 
assembly  plant  wastewater  treatment 
sludge  when  aluminum  parts  are  used 
in  place  of  steel  and  the  conversion 
coating  process  does  not  use  hexavalent 
chromium  and  cywides. 

Response: Todays  final  rule  is  site- 
specific  and  waste-specific;  it  applies 


only  to  Nissan's  plant  in  Smyrna, 
Tennessee,  and  only  to  the  petitioned 
waste.  An  exclusion  of  general 
applicability  would  require  a  separate 
rule-making,  with  more  extensive  data 
collection  and  risk  analysis.  EPA 
understands  the  concern  of  The 
Aluminum  Association  and  the  Alliance 
of  Automobile  Manufacturers  about  the 
need  for  each  automobile  manufacturer 
to  submit  a  delisting  petition.  Please  see 
67  FR  10341-10353,  March  7,  2002,  for 
a  proposal  by  EPA.  Region  5,  in  a 
cooperative  project  with  the  State  of 
Michigan,  to  address  this  concern. 

Comment:  TAA  does  not  believe  it  is 
appropriate  to  set  delisting  levels  based 
on  (1)  the  MEP;  (2)  LDR  UTS;  or  (3)  total 
concentrations. 

Response:  (1)  EPA  has  used  MEP 
analysis  of  petitioned  wastes  in  the  past 
as  a  measiue  of  the  long-term  resistance 
of  the  waste  to  leaching  (see,  for 
example,  47  FR  52687,  Nov.  22. 1982; 
61  FR  14696-14709.  April  3.  1996;  65 
FR  48436.  August  8.  2000;  and  66  FR 
9789.  9793-9794,  February  12.  2001). 
which  is  an  important  consideration  for 
waste  to  be  disposed  in  a  Subtitle  D 
(nonhazardous  waste)  landfill.  EPA  has 
requested  in  the  past  and  will  continue 
to  request  public  comment  on  the  MEP 
and  edl  other  methods  for  evaluating 
delisting  petitions  each  time  a  proposed 
rule  for  delisting  a  waste  is  published  in 
the  Federal  Register. 

EPA  has  decided  not  to  use  the  MEP 
to  evaluate  Nissan's  petitioned  waste, 
but  has  decided  to  promulgate  in 
today's  final  rule  the  proposed  limits  on 
total  concentrations. 

(2)  EPA  has  decided  not  to  set 
delisting  levels  based  on  LDR  UTS  for 
Nissan's  petitioned  waste,  and  the  final 
delisting  levels  in  Appendix  IX  of  part 
261  established  in  today's  final  rule  are 
not  based  on  LDR  UTS.  The  analytical 
data  submitted  by  Nissan  indicate  that 
the  petitioned  waste,  when  generated, 
would  meet  LDR  UTS  for  all 
constituents  of  concern  except  Nickel. 
Zinc,  Bis(2-ethylhexyl)  phthalate,  Di-n- 
octyl  phthalate,  4-Methylphenol.  and 
Phenol.  The  petitioned  waste  meets  the 
LDR  UTS  for  F019  nonwastewaters. 
namely.  Chromium  (Total):  0.60  mg/L 
TCLP;  Cyanides  (Total):  590  mg/kg;  and 
Cyanides  (Amenable)  30  mg/kg.  See  the 
proposed  rule,  66  FR  57918-57930. 
November  19,  2001. 

(3)  EPA  has  decided  to  promulgate  the 
proposed  limits  on  total  concentrations 
as  a  condition  of  delisting.  EPA  has 
decided  not  to  evaluate  Nissan's  waste 
by  means  of  the  MEP  and  believes  that 
total  concentration  limits  serv6  to 
reassure  the  public  that  long  term  effects 
on  human  health  and  the  environment 
are  minimized. 
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Comment:  TAA  believes  that  the  use 
of  DRAS  and  EPACMTP  should  be  the 
subject  of  a  separate  rulemaking. 

Response:  Use  of  the  EPACMTP  and 
DRAS  has  been  described  in  detail  in  65 
FR  75637-75651.  December  4,  2000.  and 
65  FR  58015-58031.  September  27. 
2000.  The  December  4.  2000  Federal 
Register  discusses  the  key 
enhancements  of  the  EPACMTP  and  the 
details  are  provided  in  the  background 
documents  to  the  proposed  1995 
Hazardous  Waste  Identification  Rule 
(HWIR)  (60  FR  66344.  December  21. 
1995).  The  background  documents  are 
available  throu^  the  RCRA  HWIR  FR 
proposal  docket  (60  FR  66344, 
December  21. 1995).  For  every  delisting 
petition  submitted  to  EPA.  EPA 
proposes  and  requests  comment  on  all 
available  methods  for  evaluating  the 
petition  and  setting  delisting  levels, 
including  the  EPACMTP  and  DRAS. 
Thus,  these  models,  and  future 
Improvements,  will  be  proposed  for 
comment  in  every  delisting  rulemaking. 

V.  Analytical  and  Regulatory 
Raquirementa 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866.  EPA 
must  determine  whether  a  regulatory 
action  is  significant  and,  therefore.' 
subject  to  comprehensive  review  by  the 
Office  of  Management  and  Budget 
(0MB).  and  the  other  provisions  of  the 
Executive  Order.  A  significant 
regulatory  action  is  defined  by  the  Order 
as  one  that  may: 

— Have  an  annual  efiect  on  the  economy 
of  $100  million  or  more,  or  adversely 
affect  in  a  material  way  the  economy, 
a  sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities: 

—Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action 
taken  or  planned  by  another  agency: 

—Materially  alter  the  budgetary  impact 
of  entitlements,  grants,  user  fees,  or 
loan  programs  or  rights  and 
obligations  or  recipients  thereof:  or 

—Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the 
principles  set  forth  in  Executive  Order 
12866. 

EPA  has  determined  that  today's  final 
rule  is  not  a  significant  regulatory  action 
as  defined  by  Executive  Otdm  12866 
and  is.  therefore,  not  subject  to  OMB 
comprehensive  review  and  the  other 
provisions  of  the  Executive  C^der. 


B.  What  Economic  and  Equity  Analyses 
Were  Completed  in  Support  of  the 
Proposed  Delisting  for  Nissan 's 
Wastewater  Treatment  Sludge? 

No  economic  and  equity  analyses 
were  required  in  support  of  the 
November  19.  2001  proposed  rule.  The 
proposed  rule  applies  only  to  a  single 
waste  at  a  single  facility.  'Therefore  the 
proposal  would  have  had  no  generalized 
effect  on  industrial  compliance  costs 
and  would  have  reduced  compliance 
costs  for  the  single  facility,  Nissan. 

C.  What  Substantive  Comments  Were 
Received  on  the  Cost/Economic  Aspects 
of  the  Proposed  Delisting  for  Nissan 's 
Wastewater  Treatment  Sludge? 

Public  comments  were  received  from 
four  entities.  None  of  the  comments 
dealt  with  economic  effects  of  the 
proposed  rule. 

D.  What  Are  the  Potential  Costs  and 
Benefits  of  Today's  Final  Rule? 

The  value  of  any  regulatory  action  is 
traditionally  measured  by  the  net 
change  in  social  welfare  that  it 
generates.  All  other  factors  being  equal, 
a  rule  that  generates  positive  net  welfare 
would  be  advantageous  to  society,  while 
a  rule  that  results  in  negative  net 
welfare  to  society  should  be  avoided. 

Today's  final  nilaapplies  to  a  single 
waste  at  a  single  facility.  Therefore.  EPA 
has  determinml  that  the  nile  is  not 
expected  to  have  any  generalized 
economic,  health,  or  environmental 
effects  on  society. 

E.  What  Consideration  Was  Given  to 
Small  Entities  Under  the  Regulatory 
Flexibility  Act  (RFA).  as  Amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  5  V.S.C.  eOletseq.? 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedtires  Act  or  any 
other  statute,  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  For  purposes  of  assessing 
the  impacts  of  today's  final  rule  on 
small  entities,  a  small  entity  is  defined 
either  by  the  number  of  employees  or  by 
the  annual  dollar  amount  of  sales/ 
revenues.  The  level  at  wl^ch  an  entity 
is  considered  small  is  determined  for 
each  North  American  Industrial 
Classification  System  (NAICS)  code  by 
the  Small  Business  A  Aninistration 
(SBA). 


EPA  has  examined  the  potential 
effects  today's  final  rule  may  have  on 
small  entities,  as  required  by  the  RFA/ 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA).  Today's  final 
rule  affects  a  single  waste  at  a  single 
facility,  Nissan.  Therefore,  EPA  has 
determined  and  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities. 


F.  Was  the  Unfunded  Mandates  Reform 
Act  Considered  in  This  Final  Rule? 

Executive  Order  12875,  "Enhancing 
the  Intergovernmental  Partnership" 
(October  26, 1993),  called  on  federal 
agencies  to  provide  a  statement 
supporting  the  need  to  issue  any 
regulation  containing  an  imfunded 
federal  mandate  and  describing  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments. 

Signed  into  law  on  March  22. 1995. 
the  Unfunded  Mandates  Reform  Act 
(UMRA)  supersedes  Executive  Order 
12875.  reiterating  the  previously 
established  directives  while  also 
imposing  additional  requirements  for 
fef^ral  agencies  issuing  any  regulation 
containing  an  imfunded  mandate. 

Title  II  of  the  Unfiyided  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Fednal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  SlOO  million 
or  more  in  any  single  year.  Before 
promulgating  an  BPA  rule  for  which  a 
written  statement  is  needed,  section  205 
^  of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
efiiBctive  xa  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
tmiquely  affect  small  governments, 
including  tribal  governments,  the 
Agency  must  develop  a  small 
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government  agency  plan,  as  required 
under  section  203  of  UMRA.  This  plan 
must  provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  final  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA.  Today's  final  rule  will  not  result 
in  $100  million  or  more  in  incremental 
expeaditures.  The  aggregate  annualized 
incremental  social  costs  for  today's  final 
rule  are  projected  to  be  near  zero. 
Furthermore,  today's  final  rule  is  not 
subject  to  the  requirements  of  section 
203  of  UMRA.  Section  203  requires 
agencies  to  develop  a  small  government 
Agency  plan  before  establishing  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments.  EPA  has  determined  that 
this  final  rule  will  not  significantly  or 
imiquely  affect  small  governments. 

G.  Were  Equity  Issues  and  Children 's 
Health  Considered  in  This  Final  Rule? 

By  applicable  executive  order,  we  are 
required  to  consider  the  impacts  of. 
today's  rule  with  regard  to 
environmental  justice  and  children's 
health. 

1 .  Executi  ve  Order  1 2898-, 
Environmental  Justice 

Executive  Order  12898,  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Population"  (February  11, 
1994),  is  designed  to  address  the 
environmental  and  human  health 
conditions  of  minority  and  low-income 
populations.  EPA  is  committed  to 
addressing  environmental  justice 
concerns  and  has  assumed  a  leadership 
role  in  environmental  justice  initiatives 
to  enhance  environmental  quality  for  all 
citizens  of  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  income,  or 
net  worth  bears  disproportionately  high 
and  adverse  human  health  and 
environmental  impacts  as  a  result  of 
EPA's  policies,  programs,  and  activities. 
In  response  to  Executive  Order  12898, 
and  to  concerns  voiced  by  many  groups 
outside  the  Agency,  EPA's  Office  of 
Solid  Waste  and  Emergency  Response 
(OSWER)  formed  an  Environmental 
Justice  Task  Force  to  analyze  the  array 
of  environmental  justice  issues  specific 
to  waste  programs  and  to  develop  an 


overall  strategy  to  identify  and  address 
these  issues  (OSWER  Directive  No. 
9200.3-17).  Today's  final  rule  applies  to 
a  single  waste  at  a  single  facility.  We 
have  no  data  indicating  that  today's 
final  rule  would  result  in 
disproportionately  negative  impacts  on 
minority  or  low  income  communities. 

2.  Executive  Order  13045:  "Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks" 

"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23, 1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  Today's  final 
rule  is  not  subject  to  the  Executive 
Order  because  it  is  not  economically 
significant,  as  defined  in  Executive 
Order  12866. 

H.  What  Consideration  Was  Given  to 
Tribal  Governments? 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  arid  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

Today's  final  rule  does  not  have  tribal 
impli^^ons.  It  will  not  have  substantial 
direc^mects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  the  Order.  Today's  final 
rule  will  not  significantly  or  uniquely 
affect  the  communities  of  Indian  tribal 
governments,  nor  impose  substantial 
direct  compliance  costs  on  them. 


/.  Were  Federalism  Implications 
Considered  in  Today's  Final  Rule? 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Today's  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in  the 
Order.  Thus,  Executive  Order  13132 
does  not  apply  to  this  final  rule. 

/.  Were  Energy  Impacts  Considered? 

Executive  Order  13211,  "Actions 
Concerning  Regulations  That  Affect 
Energy  Supply,  Distribution,  or  Use" 
(May  18,  2001), -addresses  the  need  for 
regulatory  actions  to  more  fully  consider 
the  potential  energy  impacts  of  the 
proposed  rule  and  resulting  actions. 
Under  the  Crder,  agencies  are  required 
to  prepare  a  Statement  of  Energy  Effects 
when  a  regulatory  action  may  have 
significant  adverse  effects  on  energy 
supply,  distribution,  or  use,  including 
impacts  on  price  and  foreign  supplies. 
Additionally,  the  requirements  obligate 
agencies  to  consider  reasonable 
alternatives  to  regulatory  actions  with 
adverse  effects  and  the  impacts  the 
alternatives  might  have  upon  energy 
supply,  distribution,  or  use. 

Today's  final  rule  applies  to  a  single 
waste  at  a  single  facility  and  is  not 
likely  to  have  any  significant  adverse 
impact  on  factors  affecting  energy 
supply.  EPA  believes  that  Executive 
Order  13211  is  not  relevant  to  this 
action. 

VI.  Paperwork  Reduction  Act 

This  final  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 
Because  there  are  no  paperwork 
requirements  as  part  of  this  final  rule, 
EPA  is  not  required  to  prepare  an 
Information  Collection  Request  (ICR)  in 
support  of  today's  action. 
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Vn.  National  Technology  Transfisr  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  s(>ecification8.  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voliintary  consensus  standards. 

This  final  rule  involves 
environmental  monitoring  or 
measurement.  Consistent  with  the 
Agency's  Performance  Based 
Measurement  System  ("PBMS").  EPA 
proposed  not  to  require  the  use  of 
specific,  prescribed  analytical  methods, 
except  when  required  by  regulation  in 
40  CFR  parts  260  through  270. 
Therefore,  today's  final  rule  allows  the 
use  of  any  method  that  meets  the 
prescribcKl  performance  criteria.  The 
PBMS  approach  is  intended  to  be  more 
flexible  and  cost-effective  for  the 


regulated  community;  it  is  also  intended 
to  encourage  innovation  in  analytical 
technology  and  improved  data  quality. 
EPA  is  not  precluding  the  use  of  any 
method,  whether  it  constitutes  a 
volimtary  consensus  standard  or  not,  as 
long  as  it  meets  the  performance  criteria 
specified. 

vm.  The  CongreMional  Review  Act  (5 
U.S.C  801  et  seq..  as  Added  by  the 
Small  Buainets  Regulatory  Eiifbrcement 
Fairness  Act  of  1996) 


The  Congi'essional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  ea€:h  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States. 

The  EPA  is  not  reqiured  to  submit  a 
rule  report  regarding  today's  action 
under  section  801  because  this  is  a  rule 
of  particular  applicability.  Section  804 
exempts  bom  section  801  the  following 
types  of  rules:  rules  of  particular 
applicability;  rules  relating  to  agency 
management  or  personnel;  and  rules  of 
agency  organization,  procedures,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency    . 
parties.  See  5  U.S.C.  804(3).  A  "major 


rule"  cannot  take  effect  until  60  days 
after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2).  This 
rule  will  become  effective  on  the  date  of 
publication  as  a  final  rule  in  the  Federal 
Register. 

List  of  Subjects  in  40  CFR  Part  261 

Environmental  protection,  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(f)  RCRA.  42  U.S.C. 
6921(0 

Dated:  )une  13.  2002. 
James  S.  Kutzman, 

Acting  Director.  Waste  Management  Division. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6921, 
6922,  and  6938. 

2.  In  Table  1  of  appendix  IX,  part  261 
add  the  following  wastestream  in 
alphabetical  order  by  facility  to  read  as 
follows: 

Appendix  K— Wastes  Excluded  Under 
§§260.20  and  260.22. 


Table  l.— Wastes  Excluded  From  Non-Specific  Sources 


FacUity 


Address 


Waste  description 


Nissan  ttorth  America,lnc  ....    Smyrna.  Tennessee 


Wastewater  treatment  sludge  (EPA  Hazardous  Waste  No.  F019)  that  Nissan  North 
America,  Inc.  (Nissan)  generates  by  treating  wastewater  from  the  automobile  as- 
sembly plant  located  at  983  Nissan  Drive  in  Smyma,  Tennessee.  This  is  a  condi- 
tional exclusion  for  up  to  2,400  cut)ic  yards  of  waste  (hereinafter  referred  to  as 
"Nissan  Sludge")  that  wiH  be  generated  each  year  and  disposed  in  a  Subtitle  D 
landfiN  after  June  21,  2002.  Nissan  must  demonstrate  that  the  following  condi- 
tions are  met  for  the  exclusion  to  be  valid. 

(1)  Delisting  Levels:  All  teachable  concentrations  for  these  metals,  cyanide,  and  or- 
ganic constituents  must  not  exceed  the  following  tevels  (ppm):  BariurT>— 100.0; 
Cadmium— 0.422:  Chreimium— 5.0;  Cyanide— 10.1.  Lead— 5.0;  and  Nickel-79.4; 
Bi8(2-ethylhexy1)  phthalate-0.0787;  Di-n-octyl  phthalate-0.0984;  and  4-Methyl- 
phenol— 10.0.  These  concentrations  must  be  measured  in  the  waste  leachate 
obtained  by  the  method  spedfied  in  40  CFR  261.24,  except  that  for  cyanide,  de- 
ionized  water  must  be  the  leaching  medium.  The  total  concentration  of  cyanide 
(total,  not  anwnable)  in  the  waste,  not  the  waste  teachate,  must  not  exceed  200 
mg/kg  Cyanide  concentrations  in  waste  or  teachate  must  be  measured  by  the 
method  specified  in  4M|FR  268.40,  Note  7.  The  total  concentrations  of  metals  in 
the  waste,  not  the  w^T  teachate.  must  not  exceed  the  following  tevels  (ppm): 
Barium— 20.000;  Cadmium— 500;  Chromium— 1 ,000;  Lead— 2,000;  and  NickeV— 
20.000. 

(2)  Verification  Testing  Requirements:  Sampte  cdtection  and  analyses,  including 
quality  control  procedures,  must  be  performed  according  to  SW-846  methodolo- 
gies, where  specified  by  regulations  in  40  CFR  parts  260—270.  Otherwise,  meth- 
ods must  meet  Pertomiance  B4sed  Measurement  System  Criteria  in  which  the 
Data  Quality  Objectives  are  to  demonstrate  that  representative  samples  of  the 
Nissan  Sludge  meet  the  delisting  tevels  in  Condition  (1). 
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Table  1.— Wastes  Excluded  From  Non-Specific  Sources— Continued 


Facility 


Address 


Waste  description 


(A)  Initial  Verification  Testing:  Nissan  must  collect  and  analyze  a  representative 
sample  from  each  of  the  first  eight  roll-off  boxes  of  Nissan  sludge  generated  in 
its  wastewater  treatment  system  after  June  21.  2002.  Nissan  must  analyze  for 
the  constituents  listed  in  Condition  (1).  Nissan  must  report  analytical  test  data,  in- 
cluding quality  control  Information,  no  later  than  60  days  after  generating  the  first 
Nissan  Sludge  to  be  disposed  in  accordance  with  the  delisting  Conditions  (1) 
through  (7). 

(B)  Subsequent  Verification  Testing:  If  ttie  initial  verification  testing  in  Condition 
(2)(A)  is  successful,  I.e.,  delisting  levels  of  condition  (1)  are  met  for  all  of  ttie 
eight  roll-off s  described  in  Condition  (2)(A),  Nissan  must  imptement  an  annual 
testing  program  to  demonstrate  that  constituent  concentrations  measured  in  ttie 
TCLP  extract  and  total  concentrations  measured  in  ttie  unextracted  waste  do  not 
exceed  the  delisting  levels  established  In  Condition  (1). 

(3)  Waste  Holding  and  Hamming:  Nissan  must  store  as  hazardous  all  Nissan 
Sludge  generated  until  verification  testing,  as  specified  in  Condition  (2)(A),  is 
completed  and  valid  analyses. demonstrate  that  Condition  (1)  is  satisfied.  If  the 
tevels  of  constituents  measured  in  ttie  composite  samples  of  Nissan  Sludge  do 
not  exceed  ttie  levels  set  forth  in  Condition  (1),  ttien  the  Nissan  Sludge  Is  non- 
hazardous  and  must  be  managed  in  accordance  with  all  applicat>le  solid  waste 
regulations.  If  constituent  tevels  in  a  composite  sampte  exceed  any  of  the 
delisting  tevels  set  forth  in  Condition  (1),  the  batch  of  Nissan  Sludge  generated 
during  the  time  period  corresponding  to  this  sampte  must  be  managed  and  dis- 
posed of  in  accordance  with  Subtitte  C  of  RCRA. 

(4)  Changes  in  Operating  Conditions:  Nissan  must  notify  EPA  in  writing  wtien  sig- 
nificant changes  in  the  manufacturing  or  wastewater  treatment  processes  are  im- 
plemented. EPA  will  determine  whether  ttiese  changes  will  result  in  additional 
constituents  of  concern.  If  so,  EPA  will  notify  Nissan  In  writing  that  ttie  Nissan 
Sludge  must  be  managed  as  hazardous  waste  F019  until  Nissan  has  dem- 
onstrated that  the  wastes  meet  the  delisting  levels  set  forth  in  Condifion  (1)  and 
any  levels  established  by  EPA  for  the  additional  constituents  of  concern,  and 
Nissan  has  received  written  approval  from  EPA.  If  EPA  detennines  that  ttie 
changes  do  not  result  In  additional  constituents  of  concern,  EPA  will  notify  Nis- 
'san,  In  writing,  that  Nissan  must  verify  that  the  Nissan  Sludge  continues  to  meet 
,  Condition  (1)  delisting  levels. 

(5)  Data  Subntittals:  Data  obtained  in  accordance  with  Condition  (2)(A)  must  be 
submitted  to  Jewell  Gmbbs,  Chief,  RCRA  Enforcement  and  Compliance  Branch, 
Mall  Code:  4WD-RCRA,  U.S.  EPA,  Region  4.  Sam  Nunn  Atianta  Federal  Center, 
61  Forsyth  Street,  SW.,  Atianta,  Georgia  30303.  This  sutxnission  is  due  no  later 
than  60  days  after  generating  the  first  batch  of  Nissan  Sludge  to  be  disposed  in 
accordance  with  delisting  Conditions  (1)  through  (7).  Records  of  analytical  data 
from  Condition  (2)  must  be  compiled,  summarized,  and  maintained  by  Nissan  for 
a  minimum  of  three  years,  and  must  be  furnished  upon  request  by  EPA  or  the 
State  of  Tennessee,  and  made  available  for  Inspection.  Failure  to  submit  the  re- 
quired data  within  the  specified  time  period  or  maintain  the  required  records  for 
tfie  specified  time  will  tie  considered  by  EPA.  at  its  discretion,  sufficient  basis  to 
revoke  the  exclusion  to  the  extent  directed  by  EPA.  All  data  must  tie  accom- 
panied by  a  signed  copy  of  the  certification  statement  in  40  CFR  260.22(i)(12). 

(6)  Reopener  Language:  (A)  If,  at  any  time  after  disposal  of  ttie  delisted  waste,  Nis- 
san possesses  or  Is  otherwise  made  aware  of  any  environmental  data  (including 
but  not  limited  to  leacliate  data  or  groundwater  monitoring  data)  or  any  other 
data  relevant  to  the  delisted  waste  indk:ating  that  any  constituent  identified  in  ttie 
delisting  verification  testing  is  at  a  level  higher  ttian  ttie  delisting  tevel  allowed  t>y 
EPA  in  granting  the  petition,  Nissan  must  report  the  data,  in  writing,  to  EPA  with- 
in 10  days  of  first  possessing  or  being  made  aware  of  ttiat  data.  (B)  If  the  testing 
of  tfie  waste,  as  required  by  Condition  (2)(B),  does  not  meet  ttie  delisting  re- 
quirements of  Condition  (1),  Nissan  must  report  ttie  data.  In  writing,  to  EPA  with- 
in 10  days  of  first  possessing  or  being  made  aware  of  that  data.  (C)  Based  on 
ttie  information  described  In  paragraphs  (6)(A)  or  (6)(B)  and  any  other  informa- 
tion received  from  any  source,  EPA  will  make  a  preliminary  determination  as  to 
whether  the  reported  information  requires  that  EPA  take  action  to  protect  human 
health  or  the  environment.  Further  action  may  Include  suspending  or  revoking 
ttie  exclusion,  or  other  appropriate  response  necessary  to  protect  human  health 
and  the  environment.  (D)  If  EPA  determines  that  the  reported  Informatten  does 
require  Agency  action,  EPA  will  notify  the  facility  in  writing  of  the  action  belteved 
necessary  to  protect  human  health  and  the  environment.  The  notice  shall  include 
a  statement  of  the  proposed  action  and  a  statement  providing  Nissan  with  an  op- 
portunity to  present  Information  as  to  why  the  proposed  action  is  not  necessary. 
Nissan  shall  have  10  days  from  the  dale  of  EPA's  notk%  to  present  such  infor- 
mation. 
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Table  l.— Wastes  Excluded  From  Non-Specific  Sources— Continued 


Facility 


Address 


Waste  description 


(E)  Following  the  receipt  of  information  from  Nissan,  as  descnt)ed  in  paragrapfi 
(6)(D),  or  if  no  such  information  is  received  wittiin  10  days,  EPA  will  issue  a  final 
writteri  detennination  describing  tt)e  Agency  actions  tt>at  are  necessary  to  protect 
human  health  or  the  environment,  given  the  information  received  in  accordance 
with  paragraphs  (6)(A)  or  (6)(B).  Any  required  action  described  in  EPA's  deter- 
mination shall  become  effective  imnf>ediately.  unless  EPA  provides  othenwise 

(7)  Notification  Requirements:  Nissan  must  provide  a  one-time  written  notification  to 
any  State  Regulatory  Agency  in  a  State  to  which  or  through  which  the  delisted 
waste  described  above  will  be  transported,  at  least  60  days  prior  to  the  com- 
mencement of  such  activities.  Failure  to  provide  such  a  notification  will  result  in  a 
violation  of  the  delisting  conditions  and  a  possible  revocation  of  the  decision  to 
deNst. 


(PR  Doc.  02-15612  Filed  6-20-02;  8:45  am] 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1626 

RMtrictlons  on  Lagal  AssManca  to 
Allana;  1626  Nagottatad  Rulemaking 
Working  Group  Maating 

agency:  Legal  Services  Corporation. 
action:  Regiilation  negotiation  working 
group  meeting. ^^ 

summary:  LSC  is  conducting  a 
Negotiated  Rulemaking  to  consider 
revisions  to  its  alien  representation 
regulations  at  45  CFR  Part  1626.  This 
document  announces  the  dates,  times, 
and  address  of  the  next  meeting  of  the 
working  group,  which  is  open  to  the 
public. 

DATES:  The  Legal  Services  Corporation's 
1626  Negotiated  Rulemaking  Working 
Group  will  meet  on  June  26-27,  2002. 
The  meeting  will  begin  at  9  a.m.  on  June 
26.  2002.  It  is  anticipated  that  the 
meeting  will  end  by  3:30  p.m.  on  Jime 
27. 2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  offices  of  Marasco  Newton  Group, 
toe,  2425  Wilson  Blvd.,  Arlington.  VA 
22201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mattie  C.  Condray.  Senior  Assistant 
General  Counsel,  Legal  Services 
Corporation,  750  First  St.,  NE..  11th 
Floor,  Washington.  DC.  20001;  (202) 
336-8817  (phone);  (202)  336-8952  (fax); 
nicondray®lsc.gov. 
SUPPLEMENTARY  INFORMATION:  LSC  is 
conducting  a  Negotiated  Rulemaking  to 
consider  revisions  to  its  alien 
representation  regulations  at  45  CFR 
Fart  1626.  The  working  group  will  hold 
its  next  meeting  on  the  dates  and  at  the 
location  announced  above.  The  meeting 


is  open  to  the  public.  Upon  request, 
meeting  notices  will  be  made  available 
in  alternate  formats  to  accommodate 
visual  and  hearing  impairments, 
tadividuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Ms.  Condray. 

Victor  M.  Fortuno. 

Vice  President  for  Legal  Affairs,  General 
Counsel  &■  Corporate  Secretary. 
(FR  Doc.  02-15715  Filed  6-20-02;  8:45  am) 
BNJJNQ  COOK  7060-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  02-1380;  MM  DockM  No.01-133:  RM- 
10143  4  RM-101S0] 


Radio  Broadcaating  Sarvlcaa; 
TX 


agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  The  Notice  of  Proposed  Rule 
Making  in  this  proceeding  considered  a 
petition  filed  by  Charles  Crawford 
requesting  the  allotment  of  Channel 
249C3  at  Mason.  Texas  and  a  petition 
filed  by  Katherine  Pyeatt  requesting  the 
allotment  of  Channel  269C3  at  Mason, 
Texas.  See  66  FR  35768.  July  9,  2001.  fa 
response  to  the  proposal  filed  by 
KaUierine  Pyeatt,  this  docimient  allots 
Channel  269C3  at  Mason,  Texas,  at 
coordinates  30-45-00  and  99-10-41. 
There  is  a  site  restriction  5.7  kilometers 
(3.6  miles)  east  of  the  community. 
Mexican  concurrence  has  been 
requested  for  this  allotment  but 
notification  has  not  been  received. 
Therefore,  operation  with  the  facilities 
specified  for  Mason  herein  is  subject  to 
modification,  suspension,  or 
termination  without  right  to  heaing,  if 


foimd  by  the  Commission  to  be 
necessary  m  order  to  conform  to  the 
1992  USA-Mexico  FM  Broadcast 
Agreement  or  if  specifically  objected  to 
by  Mexico.  Due  to  a  lapse  in  the 
Commission's  data  base  which  failed  to 
disclose  a  short  spacing  with  a  proposal 
to  allot  Channel  249C1  at  Converse, 
Texas,  in  MM  Docket  00-148,  we  will 
dismiss  the  proposal  to  allot  Channel 
249C3  at  Mason.  Texas.  With  this 
action,  this  proceeding  is  terminated.  A 
filmg  window  for  Channel  269C3  at 
Mason  will  not  be  opened  at  this  time, 
fastead,  the  issue  of  opening  this 
allotment  for  auction  will  be  addressed 
by  the  Commission  in  a  subsequent 
order. 

DATES:  Effective  July  29.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Media  Bureau, 
(202)  418-2180. 

SUPPl£MENTARY  INFORMATION:  This  is  a 
simunary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  01-133. 
adopted  June  5.  2002,  and  released  June 
14.  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center,  Portals  II. 
445  12th  Street,  SW.  Room  CY-A257. 
Washington,  DC,  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
fatemational,  Portals  II,  445  12th  Street. 
SW.  Room  CY-B402.  Washington.  DC, 
20554.  telephone  202-863-2893. 
facsimile  202-863-2898.  or  via  e-mail 
qualexint@aol.com. 

Lilt  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  jead  as  follows: 


Authority:  47  U.S.C.  154,  303,  334  and  336.     Federal  Communications  Commission. 


§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  269C3  at  Mason. 


John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Office  of 
Broadcast  License  Policy,  Media  Bureau. 
[FR  Doc.  02-15672  Filed  6-20-02;  8:45  am) 
BHJJNG  COOE  6712-01-P. 
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Proposed  Rules 


Federal  Register 

Vol.  67,  No.  120 

Friday.  June  21.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttw 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Omc*  of  F«d«ral  Housing  EntorpriM 
OvaraIgM 

12  CFR  Part  1720 

RIN2550-AA22 

Safvty  and  Soundnaaa  Ragulatlon 

AGENCY:  Office  of  Federal  Housing 

Enterprise  Oversight.  HUD 

action:  Notice  of  proposed  rulemaking. 


SUINIARY:  The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  solicits 
comments  on  a  proposed  regulation  that 
would  support  increased  transparency    ' 
and  public  awareness  of  minimum 
supervisory  standards  as  may  from  time 
to  time  be  adopted  by  OFHEO  and 
applied  in  overseeing  the  safety  and 
soundness  of  the  Federal  National 
Mortgage  Association  (Fannie  Mae)  and 
the  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  (collectively, 
the  Enterprises).  The  format  of  the 
proposal  reflects  that  used  by  other 
Federal  regulators  to  delineate 
supervisory  standards  in  a  manner 
consistent  with  the  United  States 
Supreme  Coiul  rulings  affecting  such 
agency  pronouncements.  OFHEO  will 
adopt  and  publish  supervispry  policy 
guidances  as  appendices  to  the 
proposed  rule  as  it  deems  appropriate  to 
illuminate  areas  of  particular  interest  or 
potential  concern. 
DATES:  Written  comments  on  the 
proposed  rule  must  be  received  by  July 
22,2002. 

ADDRESSES:  All  comments  concerning 
the  proposed  rule  should  be  addressed 
to  Alfred  M.  Pollard,  General  Counsel, 
Office  of  General  Counsel,  Office  of 
Federal  Housing  Enterprise  Oversight, 
1700  G  Street,  NW.  Fourth  Floor, 
Washington,  DC  20552.  Copies  of  all 
communications  received  will  be 
available  for  public  inspection  and 
copying  at  the  address  above.  All 
comments  will  be  posted  on  the  OFHEO 
Web  site  at  http://www.ofheo.gov. 


OFHEO  requests  that  written  comments 
submitted  in  hard  copy  also  be 
accompanied  by  an  electronic  version  in 
MS  Word  or  in  portable  document 
format  (PDF)  on  a  3.5"  disk. 
Alternatively,  comments  may  be 
submitted  via  electronic  mail  to 
RegCoinments®oflieo.gov. 

FOR  FURTHER  MFORMATION  CONTACT: 
David  W.  Roderer,  Deputy  General 
Counsel,  or  Marvin  Shaw.  Senior 
Counsel,  at  (202)  414-6924  (not  a  toll- 
free  number),  Office  of  General  Counsel, 
Office  of  Federal  Housing  Enterprise 
Oversight,  1700  G  Street  NW.,  Fourth 
Floor.  Washington,  DC  20552.  The 
telephone  number  for  the 
Telecommunications  for  the  Deaf  is: 
(800)  877-8339  (TTD  on7y). 

SUPPLEMENTARY  MFORMATION:  The 
Federal  Housing  Enterprises  Safety  and 
Soimdness  Act  of  1992,  Title  Xm  of 
Public  Law  102-550  (the  Act), 
empowers  OFHEO  to  take  any  such 
action  as  the  Director  determines  to  be 
'  appropriate  to  ensure  that  the  federally 
sponsored  housing  enterprises,  the 
Federal  National  Mortgage  Association 
(Fannie  Mae)  and  the  Federal  Home 
Loan  Mortgage  Corporation  (Freddie 
Mac)  (collectively,  the  Enterprises),  are 
adequately  capitalized  and  operating 
safely  by,  among  other  things,  adopting 
supervisory  policies  and  standards  by 
regulation  or  other  guidance  or  process. 
On  December  19.  2000.  OFHEO  issued 
Policy  Guidance  PG-00-001  setting 
forth  minimum  supervisory  standards  in 
eight  broad  areas  of  particular  regulatory 
interest  and  potential  concern. '  One 
year  later,  a  second  policy  guidance  was 
adopted  that  specifically  sets  out  the 
inin'"»"m  safety  and  soundness 
standards  for  information  systems  and 
security.*  That  policy  guidance,  entitled 
"Safety  and  Soundness  Standards  for 
Information,"  focused  narrowly  on 
safety  and  soundness  concerns  with  the 
adequacy  of  the  Enterprises'  respective 
policies  and  procedures  affecting  the 
security  of  their  information  systems 
and  integrity  of  such  information, 
including  borrower  information 
maint^ed  by  the  Enterprises. 


'  OFHEO  Policy  Guidance  PG-OO-001 .  Minimum 
Safety  and  Soundness  Requirements  (Dec.  19.  2000) 
(available  on  OFHEO's  Web  site  at  http:// 
www.oflieo.gov). 

'  OFHEO  Policy  Guidance  PG-01-002.  Safety  and 
Soundness  Standards  for  Information  (Dec.  19. 
2001)  (available  at  http://www.oftmj.gov]. 


Under  those  or  any  subsequently 
adopted  policy  guidances,  if  OFHEO 
finds  that  an  Enterprise  fails  to  meet 
specified  requirements  or  standards,  the 
Director  may,  among  other  things, 
require  the  Enterprise  to  submit  to  the 
agency  and  to  implement  a  written  plan 
to  achieve  timely  compliance  with  the 
requirement  or  standard.  If  the 
Enterprise  fails  to  submit  such  an 
adequate  plan  in  the  format  and  within 
the  time  specified  by  the  agency  or  fails 
in  some  material  respect  to  implement 
the  plan,  the  agency  may  take  additional 
supervisory  action.  The  Director  may  at 
any  time  initiate  an  action  to  cease  or 
prescribe  conduct  by  the  Enterprise  as 
the  agency  deems  to  be  appropriate  to 
remedy  or  correct  conditions  resulting 
from  an  unsafe  or  unsound  practice  or 
condition.  Agency  actions  may  include, 
but  are  not  limited  to,  issuance  of  a 
notice  of  charges  or  order,  imposition  of 
civil  money  penalties,  or  such  other 
remedial  actions  or  sanctions  as 
determined  by  the  Director. 

The  minimum  standards  set  forth  in 
OFHEO's  policy  guidances  are  designed 
to  identify  key  safety  and  soundness 
concerns  reguding,  operation  and 
management  of  an  Enterprise,  and  to 
ensure  that  conduct  and  practices  of  the 
Enterprises  reasonably  avoid  the 
emergence  of  problems  that  might  entail 
serious  risks.  The  minimum  standards  ■ 
also  reflect  the  need  for  internal  policies 
and  procedures  in  particular  areas  that, 
if  not  appropriately  addressed  by  the 
Enterprises,  may  warrant  supervisory 
action  by  OFHEO  in  order  to  reduce 
risks  of  loss  and  corresponding  capital 
impairment.  The  minimum  standards 
set  out  in  such  guidances  are  intended 
to  effect  these  purposes  without 
dictating  how  the  Enterprises  must  be 
operated  and  managed;  moreover,  the 
guidances  do  not  purport  to  set  out 
detailed  operational  and  managerial 
procedures  that  an  Enterprise  must  have 
in  place.  Rather,  the  guidances  identify 
the  ends  that  proper  operational  and 
management  policies  and  procedures 
are  to  achieve,  while  leaving  the  means 
to  be  devised  by  each  Enterprise  as  it 
designs  and  implements  its  own 
policies  and  procedures.  To  the  limited 
^xtent  that  OFHEO  does  specify 
particular  requirements,  each 
Enterprise's  management  is  left  with 
substantial  flexibility  to  fashion  and 
implement  those  requirements. 
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In  this  notice  of  proposed  rulemaking, 
OFHEO  is  proposing  to  issue  a  rule  to 
provide  regulatory  support  for  the 
adoption  and  publication  of  such 
guidances,  and  thereby  to  increase  the 
transparency  and  public  awareness  of 
the  supervisory  standards  employed  by 
OFHEO  in  the  oversight  of  the 
Enterprises.  The  format  of  the  proposed 
regulation,  as  a  formal  agency 
pronouncement  delineating  the 
parameters  of  the  supervi^ry  standards 
applicable  to  the  Enterprises,  mirrors 
that  used  by  the  Office  of  Comptroller 
of  the  Currency  (OCC)  in  promulgating 
safety  and  soundness  standards  for 
national  banks  ^  pursuant  to  Section  39 
of  the  Federal  Deposit  Insurance  Act,* 
as  wejl  as  in  later  adopting  specific 
supervisory  standards  applicable  to  the 
information  systems  of  banks. ^ 

The  regulation  and  appended 
guidances  are  intended  to  facilitate  the 
public  awareness  and  enforceability  of 
such  standards  as  official  agency 
pronouncements  in  a  maimer  consistent 
with  recent  United  States  Supreme 
Court's  rulings.^  Policy  guidances 
adopted  by  the  agency  that  address 
matters  of  safety  and  soundness  concern 
will  be  published  as  appendices  to  a 
final  rule. 

Policy  Guidances 

The  proposed  regulation  is  not 
intended  to  effect  any  specific  change  in 
OFHEO's  supervisory  policies,  as  either 
reflected  in  the  policy  guidances  or 
elsewhere.  OFHEO  routinely  undertakes 
to  evaluate  an  Enterprise's  policies  and 
practices,  in  order  to  determine  whether 
such  policies  are  safe  and  sound  in  ■ 
principle  and  in  practice.  OFHEO  also 
evaluates  whether  procedures  are  in 
place  to  ensure  that  an  Enterprise's 
policies  as  adopted  by  the  Enterprise's 
board  of  directors  and  management  are. 
in  fact,  applied  in  the  normal  course  of 
business.  OFHEO  will  continue  to 
determine  compliance  with  the 
standards  specifically  addressed  in  the 
policy  guidances  and  to  assess  the 
policies  and  practices  of  the  Enterprises 
that  might  affect  their  financial 
conditions  and  compliance  with 
applicable  laws  and  regulations  through 
examinations  of  the  Enterprises,  as  well 


^  For  the  OCXD,  these  regulations  appear  at  12  CFR 
part  30.  Appendix  A:  "Interagency  Guidelines 
Establishing  Standards  for  Safety  and  Soundness"; 
see  also,  for  the  Board  of  Governors  of  the  Federal 
Reserve  System  at  12  CFR  part  263:  and  for  the 
Federal  Deposit  Insurance  Corporation  at  12  CFR 
part  308.  subpart  R:  and  for  the  Office  of  Thrift 
Supervision  at  12  CFR  part  570. 

«12U.S.C  1381p-l. 

s  See.  Appendix  B  of  12  CFR  part  30. 

•  See.  United  States  v.  Mead  Coqi..  533  U.S.  218 
(2001).  and  Chrislensen  v.  Harris  County.  529  U.S. 
576  (2000). 


as  off-site  monitoring  and  a  continuing 
dialogue  with  each  Enterprise. 

Nothing  in  the  OFHEO  Policy 
Guidances  in  any  way  limits  the 
authority  of  OFHEO  to  otherwise 
address  unsafe  or  imsound  conditions 
or  practices,  or  violations  of  applicable 
laws,  regulations  or  supervisory  orders. 
Any  supervisory  action  undertaken  with 
reference  to  the  policy  guidances  or  the 
proposed  regulation  may  be  taken 
separate  from,  in  conjunction  with,  or  in 
addition  to  any  other  enforcement 
action  available  to  OFHEO.  Compliance 
with  the  minimum  standards  articulated 
in  a  policy  guidance  will  preclude  the 
agency  from  finding  that  an  Enterprise 
is  otherwise  engaged  in  a  specific  unsafe 
or  unsound  practice  or  is  in  an  unsafe 
or  unsound  condition,  or  requiring 
corrective  or  remedial  action  with 
regard  to  such  practice  or  condition. 
That  is.  supervisory  action  is  not 
precluded  against  an  Enterprise  because 
it  has  not  been  cited  for  a  deficiency 
imder  a  policy  guidance.  Conversely,  an 
Enterprise's  failure  to  comply  with  one 
of  these  supervisory  standards  may  not 
warrant  a  formal  supervisory  response 
itom  OFHEO,  if  the  agency  determines 
the  matter  can  be  otherwise  addressed 
in  a  satisfactory  manner.  For  example, 
OFHEO  may  require  timely  submission 
of  a  plan  to  achieve  compliance  with  the 
particular  standard  or  standards,  and 
refrain  from  taking  any  other 
enforcement  action. 

Regulatory  Impact 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  proposed  regulation  is  not 
classified  as  a  significant  rule  under 
Executive  Order  12866  because  it  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more  or  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets.  Accordingly,  no  regulatory 
impact  assessment  is  required  and  this 
proposed  regulation  need  not  be 
submitted  to  the  Office  of  Management 
and  Budget  for  formal  review. 

Unfunded  Mandates  Reform  Act  of  1995 

This  proposed  rule  does  not  include 
a  Federal  mandate  that  could  result  in 
the  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100,000,000  or 


more  (adjusted  annually  for  inflation)  in 
any  one  year.  As  a  result,  the  proposed 
rule  does  not  warrant  the  preparation  of 
an  assessment  statement  in  accordance 
with  the  Unfunded  Mandates  Reform 
Act  of  1995.    " 

Regulatory  Flexibility  Act 

The  Regulator)'  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  that  a 
regulation  that  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  small 
businesses,  or  small  organizations  must 
include  an  initial  regulatory  flexibility 
analysis  describing  the  regulation's 
impact  on  small  entities.  Such  an 
analysis  need  not  be  undertaken  if  the 
agency  has  certified  that  the  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  5  U.S.C.  605(b).  OFHEO  has 
considered  the  impact  of  the  proposed 
regulation  under  the  Regulatory 
Flexibility  Act.  The  General  Counsel  of 
OFHEO  certifies  that  the  proposed 
regulation,  if  adopted,  is  not  likely  to' 
have  a  signific8mt  economic  impact  on 
a  substantial  number  of  smaU  business 
entities  because  the  regulation  only 
aflects  the  Enterprises,  which  are  not 
small  entities  for  purposes  of  the 
Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act  of  1995 

This  proposed  regul^ory  contains  no 
information  collection  requirement  that 
would  require  the  approval  otthe  Office 
of  Management  and  Budget  pursuant  to 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501-3520. 

List  of  Subjects  in  12  CFR  Part  1720 

Administrative  practice  and 
procedure.  Privacy,  Mortgages. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  the  Office  of  Federal 
Housing  Enterprise  Oversight  proposes 
to  add  part  1720  to  subchapter  C  of  12 
CFR  chapter  XVII  to  read  as  follows: 

PART  1720— SAFETY  AND 
SOUNDNESS 

Sec. 

1720.1  Authority. 

1720.2  Safety  and  soundness  standards. 

Authority:  12  U.S.C.  4513(a).  4513(b)(1). 
4513(b)(5),  4517(a).  4521(a)(2)  through  (3). 
4631.4632.  and  4636. 

S172ri    Authorfty. 

(a)  Authority.  This  part  is  issued  by 
the  Office  of  Federal  Housing  Enterprise 
Oversight  (OFHEO)  pursuant  to  sections 
1313(a),  1313(b)(1).  and  1313(b)(5)  of 
the  Federal  Housing  Enterprise  Safety 
and  Soundness  Act  (Act)  (12  U.S.C. 
4513(a).  4513(b)(1).  and  4513(b)(5)). 
These  provisions  of  the  Act  authorize 
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OFHEO  to  take  any  action  deemed 
appropriate  by  the  Director  of  OFHEO  to 
ensure  that  the  Federal  National 
Mortgage  Association  and  the  Federal 
Home  Loan  Mortgage  Corporation  (the 
Enterprises)  are  operated  in  a  safe  and 
sound  maimer,  including  by  adopting 
supervisory  policies  and  standards  by 
regulation,  guidance,  or  other  process, 
(b)  Preservation  of  existing  authority. 
No  action  by  OFHEO  undertaken  with 
reference  to  a  policy  guidance  or  this 
regulation  will  in  any  way  limit  the 
authority  of  the  Director  otherwise  to 
address  imsafe  or  unsound  conditions 
or  practices,  or  other  violations  of  law, 
rule  or  regulation.  Action  with  reference 
to  a  policy  guidance  or  this  regulation 
may  be  taken  separate  from,  in 
conjimction  with,  or  in  addition  to  any 
other  supervisory  response,  enforcement 
action,  or  agency-imposed  requirements 
deemed  appropriate  by  OFHEO. 
Nothing  in  this  regulation  or  any 
guidance  issued  by  OFHEO  limits  the 
authority7>f  the  Director  pursuant  to 
section  1313  of  the  Act  (12  U.S.C.  4513) 
or  any  other  provision  of  law,  rule  or 
regulation  applicable  to  the  Enterprises. 


117202    Satolyand 

Policy  guidances  as  may  be  adopted 
from  time  to  time  by  OFl^O, 
addressing  safety  and  soundness 
standards,  shall  apply  to  the  Federal 
National  Mortgage  Association  (Fannie 
Mae)  and  the  Federal  Home  Loan 
Mortgage  Corporation  (Freddie  Mac) 
(collectively,  the  Enterprises).  If  OFHEO 
determines  that  an  Enterprise  does  not 
meet  a  reqiiirement  set  out  in  such  a 
policy  guidance,  it  may  require 
corrective  or  remedial  actions  by  the 
Enterprise,  and  take  such  enforcement 
action  as  the  Director  deems  to  be 
appropriate. 

Dated:  lune  17.2002. 
Armando  Falcon,  Jr., 

Director.  Office  of  Federal  Housing  Enterprise 
Ovenigfit. 

(FR  Doc.  02-15678  Filed  6-20-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviallon  AdminMratlofi 

14CFRPart39 

[Doekat  No.  2002-NE-0»-AD] 

RIN2120-AA64 

Akwoclhlnaaa  PIractiv— :  Qanarai 
Electric  Company  CP6-80A1/A3  and 
CF»-«IC2A  PMC  SarlaaTurbotan 


AQENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  General  Electric 
Company  (GE)  CF6-80A1/A3  and  CF6- 
80C2A  PMC  series  turbofon  engines. 
This  pro[>osal  would  require  performing 
either  a  Directional  Pilot  Valve  (DPV) 
pressure  switch  moisture  purge 
procedure  and  an  operational  check  of 
the  fan  reverser  or  replacing  the  DPV 
assembly  with  a  serviceable  assembly 
and  performing  an  operational  check  of 
the  fan  reverser.  Thereafter,  this  AD 
would  require  one  of  these  actions  on  a 
repetitive  basis.  Hiis  proposal  is 
prompted  by  a  review  of  fan  reverser 
safety  analyses  resulting  from  the 
discovery  of  an  undetectable  failure 
mode  of  the  DPV  pressure  switch  on 
certain  GE  CF6-80C2A  and  CF6-80A 
engine  models.  The  actions  specified  in 
the  proposed  AD  are  intended  to 
prevent  inadvertent  fan  reverser 
deployment,  which,  if  it  occurred  in- 
flight, could  result  in  loss  of  control  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
August  20,  2002. 
AOOniSSCS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2002-NE- 
09-AD,  12  New  England  Executive  Park. 
Burlington.  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment9faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  swvice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Middle  River  Aircraft  Systems.  Mail 
Point  46, 103  Chesapeake  Park  Plaza. 
Baltimore,  MD,  21220-4295.  telephone: 


(410)  682-0094,  fax:  (410)  682-0100. 
This  information  may  be  examined,  by 
appointment,  at  the  FAA.  New  England 
Region,  Office  of  the  Regional  Coimsel. 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
C.  Mollica,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park;  Burlington.  MA,  01803; 
telephone  (781)  238-7740;  fax  (781) 
238-7199. 
SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposiad  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  s]>ecified  above.  All 
communications  received  on  or  before 
the  closing  date  for  conunents,  specified 
above,  wiU  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  action  may 
e  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUoMong 
statement  is  made:  "Comments  to 
Docket  Number  2002-NE-09-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availabilitjr  of  NPRM*s 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Regi(mal  Counsel,  Attention:  Rules 
Docket  No.  2002^vIE-09-AD.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 


The  FAA  received  a  reportpf 
inadvertent  thrust  reverser  deployment 
on  a  Pratt  k  Whitney  powered  Airbus 
Industrie  A300-600  series  airplane. 
Following  that  event,  the  FAA  reviewed 
thrust  reverser  safety  analyses  on  other 
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make  and  model  engines,  including  GE 
CF6-80A1/A3  and  CF6-80C2A  series 
tiubofan  engines.  The  thrust  reverser  is 
also  known  as  the  fan  reverser  on  these 
engine  models.  A  review  of  the  thrust 
reverser  actuation  system  (TRAS) 
component  failure  analyses  and  system 
safety  analyses  revealed  that  hidden 
failure  modes  involving  the  DPV 
assembly  can  exist,  and  an  inadvertent 
deployment  of  the  fan  reverser  coidd 
occur  as  a  result. 

The  FAA  had  received  reports  of  DPV 
pressure  switch  failures  on  several  GE 
CF6-80  engines  as  early  as  1998.  Results 
of  an  investigation  into  the  root  cause  of 
these  events  indicates  that  freezing  of 
accumulated  moistiu^  within  the  switch 
prevented  normal  functioning  of  the 
switch.  Under  certain  circumstances,  ice 
formation  within  the  pressure  switch 
does  not  allow  an  internal  spring  to 
unload,  and  therefore  results  in  a  switch 
failure.  When  the  pressure  switch  fails 
to  actuate,  it  will  erroneously  indicate 
the  TRAS  is  not  pressurized,  when  it  in 
fact  is  pressurized.  These  failiues  are 
not  detectable  in  certain  CF6-80A  ^d 
CF6-80C2A  engine  models. 

The  DPV  assembly  controls  the 
direction  of  the  operation  of  the  center 
drive  unit  when  the  TRAS  is  activated. 
High  pressure  downstream  of  the 
pressure  regulating  and  shutoff  valve 
(PRSOV)  can  be  caused  by  auto  restow, 
PRSOV  open  failures,  or  significant 
PRSOV  leakage.  The  DPV  pressure 
switch  is  used  to  detect  PRSOV  open 
failures  and  significant  PRSOV  leakage. 
If  high  pressure  downstream  of  the 
PRSOV  exists  in  combination  with  an 
undetected  DPV  pressiu'e  switch  failure 
to  actuate  condition,  an  inadvertent 
deployment  of  the  fan  reverser  could 
occur. 

The  FAA  reviewed  the  system  safety 
analysis  with  respect  to  the  impact  of 
the  DPV  pressure  switch  component 
failiu«  rate  and  detectability  of  this 
failiu«  mode.  The  FAA  found  that  for 
certain  CF6-80C2A  and  CF6-80A 
engine  series,  if  this  condition  of  switch 
freezing  is  not  corrected,  an  inadvertent 
deplojrment  could  occur  in-flight,  and 
could  result  in  loss  of  control  of  the 
airplane. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Middle  River 
Aircraft  Systems  Alert  Service  Bulletin 
(ASB)  CF6-80A1/A3  SB  78A4030,  dated 
April  4.  2002,  applicable  to  GE  CF6- 
80A1/A3  series  engines,  and  ASB  CF6- 
80C2A  PMC  SB  78A1118.  dated  April  4. 
2002,  applicable  to  GE  CF6-80C2A 
series  engines,  that  describe  procedures 
for  DPV  pressure  switch  moisture 
purges,  and  refer  to  applicable  manuals 


which  describe  the  replacement  of  the 
DPV  assembly. 

FAA's  Determination  of  an  Unsafie 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  GE  CF6-80A1/A3  and 
CF6-80C2A  PMC  series  turbofan 
engines  of  the  same  type  design,  this 
amendment  is  being  proposed  to 
prevent  inadvertent  fan  reverser 
deployment.  The  proposed  AD  would 
require  one  of  the  following  within 
1,400  flight  hours  time-since-new  (TSN) 
or  600  flight  hoius  time  in  service  (TIS) 
after  the  effective  date  of  this  AD. 
whichever  occurs  later: 

(1)  Performing  the  DPV  pressure 
switch  moisture  purge  procedure,  and 
performing  an  operational  check  of  the 
fan  reverser;  or 

(2)  Replacing  the  DPV  assembly  with 
a  serviceable  assembly  and  performing 
an  operational  check  of  the  fan  reverser. 
Thereafter,  this  proposed  AD  would 
require  one  of  these  actions  at  intervals 
not  to  exceed  1,400  flight  hours  TIS 
since  the  last  DPV  pressure  switch  of 
the  same  type  design  moisture  piu^e. 
The  actions  would  be  required  to  be 
done  in  accordance  with  the  service 
bulletin  described  previously. 

Economic  Analjrsis 

There  are  approximately  678  GE  CF6- 
80A1/A3  and  CF6-80C2A  PMC  series 
turbofan  engines  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  120  engines  installed  on 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  FAA 
also  estimates  that  it  would  take 
approximately  0.5  work  hour  per  engine 
to  purge  the  pressiue  switch  and 
conduct  an  operational  check  and  0.5 
work  hour  per  engine  to  replace  the 
DPV  assembly  and  conduct  an 
operational  check.  Approximately  5 
percent  of  the  fleet  is  expected  to  have 
the  DPV  assembly  replaced  instead  of 
piuging  the  DPV  pressure  switch  each 
year.  The  average  labor  rate  is  $60  per 
work  hour.  Required  parts  to  replace  the 
DPV  assembly  would  cost 
approximately  $11,733  per  engine. 

At  1.400  hour  intervals,  based  on  an 
annual  utilization  rate  of  1,600  hours, 
approximately  58  DPV  purges  or 
replacements  will  occur  per  year  for 
CF6-80A1/A3  engines  installed  on  US- 
operated  A310  airplanes.  Based  on  the 
5  percent  expectation.  55  purges  will 
occiu-  and  three  replacements  will 
occur. 

At  1.400  hour  intervals,  based  on  an 
annual  utilization  rate  of  2.600  hours, 
approximately  130  DPV  purges  will 
occur  per  year  for  the  CF6-80C2  PMC 


engines  installed  on  US-operated  A300- 
600  PMC  airplanes.  Based  on  the  5 
percent  expectation.  123  purges  will 
occur  and  seven  replacements  will 
occur. 

There  are  no  US-operated  A3 10 
airolanes  with  CF6-80C2  PMC  engines. 

Based  on  these  figures,  the  total  yearly 
cost  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be:  $5,640  for 
labor  and  $117,330  for  parts  for  a  total 
cost  of  $122,970  per  year. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
'action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regiilations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

ft 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [AmMided]  ' 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

General  Electric  Company:  Docket  No.  2002- 
NE-09-AD. 
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AppUcability 

This  airworthiness  directive  (AD)  is 
applicable  to  General  Electric  Company  (GE) 
CF6-80A1/A3  and  CF6-80C2A  PMC  series 
turttofan  engines.  These  engines  are  installed 
on.  but  not  limited  to  Airbus  Industrie  A300- 
600  and  A310  series  airplanes. 

Not*  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
rapaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (j)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  inadvertent  fan  reverser 
deployment,  which,  if  it  occurred  in-flight, 
could  result  in  loss  of  control  of  the  airplane, 
do  the  following: 

GE  CFe-MAl/A3    Series  Engines 

(a)  For  GE  CF6-80A1/A3  series  engines, 
perform  one  of  the  following  no  later  than 
1,400  flight  hours  time-since-new  (TSN)  or 
600  flight  hours  time-in-service  (TIS)  after 
the  effective  date  of  this  AD.  whichever 
occurs  later: 

(1)  Perform  the  directional  pilot  valve 
(DPV)  pressure  switch  moisture  purge,  in 
accordance  with  Paragraph  3.C.  of  the 
Accomplishment  Instructions  of  Middle 
River  Aircraft  Systems  Alert  Service  Bulletin 
(ASB)  CF6-80A1/A3  SB  78A4030.  dated 
April  4,  2002.  or 

(2)  Replace  the  DPV  assembly  with  a 
serviceaole  assembly. 

(b)  After  each  purge  or  replacement  done 
in  accordance  with  paragraphs  (a)(1)  or  (a)(2) 
of  this  AD.  perform  an  operational  check  of 
the  fan  reverser  in  accordance  with 
Paragraph  3.E.  of  the  Accomplishment 
Instructions  of  ASB  CF6-80A1/A3  SB 
78A4030.  dated  April  4.  2002. 

(c)  Thereafter,  for  GE  CF6-80A1/A3  series 
engines,  at  intervals  not  to  exceed  1 .400 
hours  TIS  since  the  last  pressure  switch 
purge  or  replacement  of  the  DPV  assembly, 
perform  one  of  the  following: 

(1)  Perform  the  DPV  pressure  switch 
moisture  purge,  in  accordance  with 
Paragraph  3.C.  of  the  Accomplishment 
Instructions  of  Middle  River  Aircraft  Systems 
ASB  CF6-60A1/A3  SB  78A4030,  dated  April 
4.  2002,  or 

(2)  Replace  the  DPV  assembly  with  a 
serviceable  assembly. 

(d)  After  each  purge  or  replacement  done 
in  accordance  with  paragraphs  (c)(1)  or  (c)(2) 
of  this  AD.  perform  an  operational  check  of 
the  fan  reverser  in  accordance  with 
Paragraph  3.E.  of  the  Accomplishment 
Instructions  of  ASB  CF6-80A1/A3  SB 
78A4030.  dated  April  4.  2002. 


GE  CFe-«0C2A    Series  Engines 

(e)  For  GE  CF6-80C2A1/A2/A3/A5/A8 
series  engines,  perform  one  of  the  following 
no  later  than  1.400  flight  hours  TSN  or  600 
flight  hours  TIS  after  the  effective  dale  of  this 
AD.  whichever  occurs  later: 

(1)  Perform  the  DPV  pressure  switch 
moisture  purge,  in  accordance  with 
Paragraph  3.C.  of  the  Accomplishment 
Instructions  of  Middle  River  Aircraft  Systems 
ASB  CF6-80C2A  PMC  SB  78A1118.  dated 
April  4,  2002.  or 

(2)  Replace  the  DPV  assembly  with  a 
serviceable  assembly. 

(0  After  each  purge  or  replacement  done  in 
accordance  with  paragraphs  (e)(1)  or  (e)(2)  of 
this  AD,  perform  an  operational  check  of  the 
fan  reverser,  in  accordance  with  Paragraph 
3.E.  of  the  Accomplishment  Instructions  ASB 
CF6-80C2A  PMC  SB  78A1118.  dated  April  4. 
2002,  2002. 

(g)  Thereafter,  for  GE  CF6-80C2A1/A2/A3/ 
A5/A8  series  engines,  perform  one  of  the 
following  at  intervals  not  to  exceed  1.400 
hours  TIS  since  the  last  pressure  switch 
purge  or  replacement  of  the  DPV  assembly: 

(1)  Perform  the  DPV  pressure  switch 
moisture  purge,  in  accordance  with 
Paragraph  3.C.  of  the  Accomplishment 
Instructions  of  Middle  River  Aircraft  Systems 
ASB  CF6-80C2A  PMC  SB  78A1118.  dated 
April  4,  2002,  or 

(2)  Replace  the  DPV  assembly  with  a 
serviceable  assembly. 

(h)  After  each  purge  or  replacement  done 
in  accordance  with  paragraphs  (g)(1)  or  (g)(2) 
of  this  AD.  perform  an  operational  check  of 
the  ifoi  reverser,  in  accordance  with 
Paragraph  3.E.  of  the  Accomplishment 
InstrucUons  of  ASB  CF6-80C2A  PMC  SB 
78A1118,  dated  April  4.  2002. 

Senricaabie  DPV  Assembly 

(i)  For  the  purpose  of  this  AD,  a  serviceable 
DPV  assembly  is  an  assembly  that  has: 

(1)  Accumulated  zero  time  since  new,  or 

(2)  Passed  the  tests  in  the  Middle  River 
Aircraft  Systems  Component  Maintenance 
Manual  GEK  85007  (78-31-51).  Revision  No. 
7  or  later.  Directional  Pilot  Solenoid  Valve, 
Page  Block  101,  Testing  and  Troubleshooting, 
and  that  has  zero  flight  hours  TIS  since 
passing  the  tests,  or 

(3)  Been  successfully  purged  according  to 
paragraphs  (a)(1).  (c)  (1).  (e)(1)  or  (g)(1)  of  this 
AD  immediately  before  installation  on  the 
fan  reverser. 

Alternative  Methods  of  Compliance 

(j)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Special  Flight  Permita 

(k)  Special  flight  permits  may  be  issued  in 
accordance  with  S§  21.197  and  21.199  of  the 


Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
June  14.  2002. 
lay ).  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-15642  Filed  6-20-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  Adminiatration 

14  CFR  Part  39 

[Ooctwt  No.  2002  NM  S4  ADl 

RIN2120-AA64 

Alrworthinaaa  Diractivaa;  Boaing 
1 747 1 


AQENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


summary:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  series  airplanes,  that 
currently  requires  a  one-time  inspection 
to  identify  all  alloy  steel  bolts  on  the 
body  station  1480  bulkhead  splice,  and 
corrective  action  if  necessary;  and 
provides  for  optional  terminating  action 
for  certain  requirements  of  that  AD.  This 
proposed  AD  would  require 
accomplishment  of  the  previously 
optional  terminating  action.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  cracked  or  broken 
bolts,  which  could  result  in  structural 
damage  and  rapid  depressurization  of 
the  airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
Augvist  5,  2002. 

ADDRESSES:  Submit  comments  in  ' 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
84-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  hitemet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  bitemet  must  contain 
"Docket  No.  2002-NM-84-AD"  in  the 
subject  line  and  need  not  be  submitted 


in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical  Information  :^ck. 
Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
SeatUe  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1153;  fax  (425)  227-1181. 

Other  Information:  Sandi  Carli, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4243,  fax  (425)  687-4248.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
sandi.carlidfaa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

.  Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  ih  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  the  specific 
change  to  the  proposed  AD  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 


summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to       ^ 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-84-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-84-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  April  12,  2002,  the  FAA  issued 
AD  2002-08-10,  amendment  39-12718 
(67  FR  19641,  April  23,  2002), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  to  require  a  one-time 
inspection  to  identify  all  alloy  steel 
bolts  on  the  body  station  (BS)  1480 
bulkhead  splice,  ^d  corrective  action  if 
necessary.  That  action  also  provides  for 
optional  terminating  action  for  certain 
requirements.  That  action  was  prompted 
by  reports  of  broken  alloy  steel  bolts  on 
the  BS  1480  bulkhead  splice.  Alloy  steel 
bolts  have  been  found  to  be  susceptible 
to  stress  corrosion  and  consequent 
cracking  £ind  breakage.  The 
requirements  of  that  AD  are  intended  to 
detect  and  correct  cracked  or  broken 
bolts,  which  could  result  in  structural 
damage  and  rapid  depressurization  of 
the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

In  the  preamble  to  AD  2002-08-10, 
the  FAA  indicated  that  the  actions 
required  by  that  AD  were  considered 
"interim  action"  and  that  further 
rulemaking  action  was  being 
considered.  The  FAA  now  has 
determined  that  further  rulemaking 
action  is  indeed  necessary,  and  this 
proposed  AD  follows  from  that 
determination. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2002-08-10  to  continue 
to  require  a  one-time  inspection  to 
identify  all  alloy  steel  bolts  on  the  BS 
1480  bulkhead  splice,  and  corrective 
action  if  necessary  and  to  require  the 
previously  optional  replacement  of  all 


alloy  steel  bolts  on  the  splice,  which 
would  terminate  the  requirements  of  the 
AD.  The  actions  would  be  required  to  be 
accomplished  in  accordance  with 
Boeing  Alert  Service  Bulletin  747- 
53A2477,  described  previously,  except 
as  discussed  below. 

Differences  Between  Proposed  AD  and 
Alert  Service  Bulletin 

Although  the  alert  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repair  conditions,  this  proposed  AD 
would  require  the  repair  of  those 
conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA,  or  per  data  meeting  the  type 
certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the 
Manager,  Seattle  Aircraft  Certification 
Office,  to  make  such  findings. 

Explanation  of  Change  Made  to  F.vi«rtng 
Requirements 

The  FAA  has  clarified  the  inspection 
requirement  contained  in  AD  2002-08- 
10.  Whereas  that  AD  specifies  a  detailed 
visual  inspection,  this  proposed  AD 
specifies  a  detailed  inspection. 
Additionally,  a  note  is  included  in  this 
proposed  AD  to  define  that  inspection. 

Cost  Impact 

There  are  approximately  582 
airplanes  of  the  afi^ected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
178  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  inspection  that  is  ciuxently 
required  by  AD  2002-08-10  takes 
approximately  58  work  hours  per 
airplane  to  accomplish  (including 
access  and  close),  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
,  currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $619,440,  or 
$3,480  per  airplane. 

The  terminating  action  proposed  in 
this  AD  action  would  take 
approximately  86  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  could  cost  as  much  as 
approximately  $1,414  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$1,170,172,  or  $6,574  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  proposed  AD  were  not  adopted. 
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Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOOAESSeS. 

Liat  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  RegiUations 
{14  CFR  part  39)  as  follows: 

PART  99-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

130.13    [AntMided] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12718  (67  FR 
19641,  April  23,  2002),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  2002-NM-84-AD. 
Supersedes  AD  2002-08-10, 
Amendment  39-12718. 

Applicability:  Model  747  series  airplanes, 
certificated  in  any  category,  line  numbers  1 
througti  750  inclusive,  excluding  airplanes 
on  which  the  bulkhead  splice  areas  have 
been  modified  in  accordance  with  Plan  "B" 
of  AD  2001-11-06,  amendment  39-12248. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified. 


altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  conditionhas  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Cbmp/j'ance;  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracked  or  broken  bolts,  which 
could  result  in  structural  damage  and  rapid 
depressurization  of  the  airplane,  accomplish 
the  following: 

Restatement  of  Certain  Raquirementa  of  AD 
2002-OS-lO 

Inspection 

(a)  At  the  applicable  time  specified  by 
paragraph  (a)(1)  or  (a)(2)  of  this  AD:  Inspect 
the  BS  1480  bulkhead  splice  to  identify  all 
alloy  steel  bolts  by  using  a  magnet  or.  if 
applicable,  detailed  methods,  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
53A2477.  dated  February  28.  2062. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  For  airplanes  on  which  the  bulkhead 
splice  inspection  specified  by  AD  2001-11- 
06  has  NOT  been  accomplished  within  15 
months  before  May  8,  2002  (the  effective  date 
of  AD  2002-08-10,  amendment  39-12718): 
Inspect  within  90  days  after  May  8.  2002. 

(2)  For  airplanes  on  which  the  buUdiead 
splice  inspection  specified  by  AD  2001-11- 
06  HAS  been  accomplished  within  15 
months  before  May  8,  2002:  Inspect  within 
18  months  since  the  most  recent  inspection. 

Corrective  Actions 

(b)  For  each  alloy  steel  bolt  found  during 
the  inspection  required  by  paragraph  (a)  of 
this  AD:  Before  further  flight,  inspect  those 
bolts  using  torque  test  or  ultrasonic  methods 
to  detect  cracks  or  breakage,  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
53A2477,  dated  February  28,  2002,  except  as 
required  by  paragraph  (e)  of  this  AD. 

(1)  For  each  uncracked  and  unbroken  alloy 
steel  bolt  found:  Repeat  the  inspection 
specified  by  paragraph  (b)  of  this  AD 
thereafter  at  least  every  18  months,  until  the 
terminating  action  of  paragraph  (d)  of  this  AD 
is  accomplished. 

(2)  For  any  cracked  or  broken  bolt  found: 
Before  further  flight,  replace  it  with  an 
Inconel  718  bolt.  Such  replacement 
terminates  the  requirements  of  this  AD  for 
that  bolt  only. 

(3)  If  any  cracked  or  broken  bolt  is  found 
anywhere  along  the  splice  during  any 
inspection  required  by  paragraph  (b)  of  this 


AD:  Before  further  flight,  reinspect.  using 
ultrasonic  methods,  any  remaining  alloy  steel 
bolts  that  were  initially  inspected  using 
torque  test  methods,  and  replace  any  cracked 
or  broken  bolt  with  an  Inconel  718  bolt.  Such 
replacement  terminates  the  requirements  of 
this  AD  for  that  bolt  only- 
Magnetic  Particle  Inspection 

(c)  Plan  "A"  inspections  required  by  AD 
2001-11-06  are  acceptable  for  compliance 
with  the  inspection  requirements  of 
paragraph  (b)  of  this  AD,  provided  a  magnetic 
particle  inspection  and  applicable  corrective 
actions  are  performed  on  any  alloy  steel  bolt 
removed  during  any  Plan  "A"  inspection 
before  the  bolt  is  reinstalled.  The  magnetic 
particle  inspection  and  corrective  actions 
must  be  performed  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2477. 
dated  February  28,  2002,  except  as  required 
by  paragraph  (e)  of  this  AD. 

New  Requirements  of  this  AD 

Terminating  Action 

(d)  Within  6  years  after  the  effective  date 
of  this  AD:  Replace  all  alloy  steel  bolts  in  the 
BS  1480  bulkhead  splice  with  Inconel  718 
bolts,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-53A2477,  dated 
February  28,  2002,  except  as  required  by 
paragraph  (e)  of  this  AD.  Replacement  of  all 
alloy  steel  bolts  terminates  the  requiremente 
of  this  AD. 

Exceptions  to  Service  Information 

(e)  If  Boeing  Alert  Service  Bulletin  747- 
53A2477,  dated  February  28,  2002.  sp)ecifies 
to  contact  Boeing  for  appropriate  action: 
Before  further  flight,  repair  in  accordance 
with  a  method  approved  by  tiie  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager.  Seattle  AGO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved,  the  approval  must  specifically 
reference  this  AD. 

Spares 

(f)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  an  alloy  steel  bolt  on  the 
BS  1480  bulkhead  splice  on  any  airplane. 

Alternative  Methods  of  Ck>mpliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO,  FAA.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
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a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  14, 
2002. 
All  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  02-15662  Filed  6-20-02;  8:45  am] 

BILLING  COOE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-377-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Boeing 
Model  747  series  airplanes,  that  would 
have  required  repetitive  inspections  for 
cracking  of  the  skin,  bear  strap,  and  sill 
chord  of  the  lower  lobe  cargo  door 
cutout,  and  repair,  if  necessary.  For 
certain  airplanes,  the  proposed  AD  also 
would  have  provided  an  optional 
modiHcation  of  the  lower  lobe  cargo 
door  cutout,  which  would  have  ended 
the  pre-modification  repetitive 
inspections,  but  would  have 
necessitated  new  post-modification 
repetitive  inspections  after  a  certain 
time.  This  new  action,  prompted  by  new 
crack  findings,  revises  the  proposed  rule 
by  expanding  the  optional  modification 
of  the  lower  lobe  cargo  door  cutout  and 
reducing  the  compliance  threshold  for 
the  post-modification  inspections.  The 
proposed  actions  are  necessary  to  find 
and  fix  cracking  of  the  skin,  bear  strap, 
and  sill  chord  of  the  lower  lobe  cargo 
door  cutout,  which  could  lead  to 
reduced  structural  integrity  of  the  lower 
lobe  cargo  door  cutout,  and  result  in 
rapid  depressurization  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
July  26,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  200(>-NM- 
377-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 


Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcominent@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-377-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Conunents  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  horn 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Rick  Kawaguchi, 
Aerospace  Engineer,  Airframe  Branch, 
ANM-120S,  FAA,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-1153;  fax  (425) 
227-1181. 

Other  Information:  Judy  Colder, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4241,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
judy.golder@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,' or  arguments  as 
thev  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  ex-ample,  discuss  a  request  to 
change  the- compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 


•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specific^ly  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-377-AD." 
The  postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-1 14,  Attention:  Rules  Docket  No. 
2000-NM-377-AD.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  series  airplanes,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  October  30,  2001  (66  FR 
54729).  That  NPRM  would  have 
required  repetitive  inspections  for 
cracking  of  the  skin,  bear  strap,  and  sill 
chord  of  the  lower  lobe  cargo  door 
cutout,  and  repair,  if  necessary.  For 
certain  airplanes,  that  NPRM  also  would 
have  provided  an  optional  modification 
of  the  lower  lobe  cargo  door  cutout, 
which  would  have  ended  the  pre- 
modification  repetitive  inspections,  but 
would  have  necessitated  new  post- 
modification  repetitive  inspections  after 
a  certain  time.  That  NPRM  was 
prompted  by  reports  of  cracking  in  the 
upper  corners  of  the  lower  lobe  cargo 
door  cutout.  Cracking  of  the  skin,  bear 
strap,  and  sill  chord  of  the  lower  lobe 
cargo  door  cutout,  if  not  found  and 
fixed,  could  lead  to  reduced  structural 
integrity  of  the  lower  lobe  cargo  door 
cutout,  and  result  in  rapid 
depressurization  of  the  airplane. 

Actions  Since  Issuance  of  Previous 
Proposal 

The  actions  proposed  in  the  NPRM 
are  specifically  intended  to  address 
fatigue  cracks  of  the  skin,  bear  strap. 
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and  sill  chord  of  the  cargo  door  cutout 
that  initiate  at  the  fuselage  skin  fastener 
holes  common  to  the  hinge  fairing  Jtrip. 
Since  the  issuance  of  the  NPRM.  the 
FAA  has  received  reports  of  cracks  that 
initiated  in  the  skin  at  additional 
fastener,  holes  and  from  the  edge  of  the 
cargo  door  cutout. 

Based  on  these  new  reports,  we  have 
determined  that  the  modification  of  the 
lower  lobe  cargo  door  cutout  and  post- 
modification  inspections  per  Boeing 
Alert  Service  Bulletin  747-53A2448, 
including  Appendix  A,  dated  September 
28,  2000,  which  were  provided  in  the 
NPRM  as  one  option  for  compliance  for 
certain  airplanes,  are  no  longer 
adequate. 

Explanation  of  New  Relevant  Service 
Infonnation 

Boeing  has  issued  Alert  Service 
Bulletin  747-53 A2448,  Revision  1, 
dated  April  4.  2002.  Revision  1  diffiars 
from  the  original  issue  of  the  service 
bulletin  in  the  following  ways: 

•  The  modification  has  been 
expanded  to  include  the  replacement  of 
several  additional  fasteners  at  the 
forward  and  aft  comers  of  the  aft  cargo 
doors  and  a  new  surface  high  frequency 
eddy  ciurent  inspection  of  the  skin  and 
bearstrap. 

•  The  threshold  for  the  initial  post- 
modification  inspection  has  been 
reduced  from  16,000  to  10,000  flight 
cycles. 

•  A  new  alternative  modification  for 
airplanes  without  adequate  edge  margin 
has  been  added. 

•  References  to  certain  chapters  of  the 
Structural  Repair  Manual  (SRM)  have 
been  added  as  acceptable  sources  of 
service  information  for  the 
accomplishment  of  certain  repairs. 

Accomplishment  of  the  actions 
specified  in  Revision  1  of  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

ComnMnta 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM.  Two  commenters  support 
the  proposed  rule.  Certain  comments 
have  resulted  in  changes  to  the 
proposed  AD. 

Provide  Service  Information  for 
Repair*  and  an  Ahemative 
Modification 

Two  commenters  request  that  the 
FAA  refer  to  certain  chapters  of  the 
SRM  for  instructions  for  accomplishing 
repairs.  Paragraph  (b)  of  the  NPRM 
specifies  that  repairs  are  to  be 
accomplished  per  a  method  approved 
by  the  FAA  or  per  data  approved  by  an 
authorized  Boeing  Company  Designated 


Engineering  Representative  (DER).  The 
commenters  state  that  the  proposed  AD 
relates  to  an  area  that  is  the  subject  of 
existing  SRM  repain.  The  commenters 
assert  ^at  such  repairs  should  terminate 
the  inspections  that  would  be  required 
by  paragraph  (a)  of  the  proposed  AD. 
Further,  the  same  commenters  also 
ask  us  to  refer  to  certain  chapters  of  the 
SRM  for  a  modification  of  airplanes 
without  adequate  edge  margins.  Note  3 
of  the  NPRM  states  that  no  modification 
is  available  for  airplanes  without 
adequate  edge  margin  distance.  One  of 
the  commenters  notes  that  it  is  likely 
that  there  will  be  a  significant  number 
of  airplanes  with  short  edge  margins. 

The  FAA  concurs.  We  have  revised 
this  supplemental  NPRM  to  refer  to 
Revision  1  of  the  service  bulletin, 
discussed  previously,  which  refers  to 
certain  chapters  of  the  SRM  for 
instructions  to  repair  certain  cracks.  We 
find  that  the  repain  in  the  SRM  are 
sufficient  for  certain  types  of  cracks  and 
have  revised  paragraph  (b)  of  this 
supplemental  NPRM  accordingly. 
Operators  will  note  that,  where  the 
service  bulletin  specifies  to  contact 
Boeing  for  repair  data,  this  proposed  AD 
would  require  repairs  to  be 
accomplished  per  a  method  approved 
by  the  FAA  or  per  data  approved  by  an 
authorized  Boeing  Company  DER. 

Revision  1  of  the  service  bulletin  also 
includes  a  new  optional  modification 
for  airplanes  without  adequate  edge 
margins.  Therefore,  we  have  not 
included  Note  3  of  the  NPRM  in  this 
supplemental  NPRM  and  have 
reonlered  subsequent  notes  accordingly, 
and  we  have  revised  paragraph  (c)  of 
this  supplemental  NPRM  to 
acknowledge  this  optional  modification. 

Clarify  Language  in  Diacuasion  Section 
of  NPRM 

One  commenter  requests  that  the  FAA 
revise  the  "Discussion"  section  of  the 
NPRM  to  indicate  that  "fatigue  cracking 
of  the- skin,  bear  strap,  and  sill  chord  of 
the  cargo  door  CUTOUT  initiates  at  the 
fuselage  skin  fastener  holes  common  to 
the  hinge  fairing  strip."  The  commenter 
indicates  that  this  change  is  needed  to 
clarify  that  the  area  of  concern  is  not  the 
cargo  door  but  the  fuselage  structure  at 
the  comer  of  the  cargo  door  cutout. 

We  acknowledge  that  the  word 
"cutout"  was  inadvertently  omitted  in 
the  "Discussion"  section  of  the  NPRM, 
but  note  that  it  was  included  elsewhere 
in  the  NPRM  where  we  referred  to  the 
subject  area.  Since  the  "Discussion" 
section  of  the  NPRM  is  not  restated  in 
this  supplemental  NPRM,  no  change  is 
possible  in  this  regard. 


Explanation  of  New  Propoaed 
Requirements 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  inspections 
and  corrective  actions,  if  necessary,  per 
Boeing  Alert  Service  Bulletin  747- 
53A2448,  Revision  1,  except  as 
discussed  below  under  "Difi'erences 
Between  Supplemental  NPRM  and 
Service  Bulletin."  The  proposed  AD 
would  also  provide  for  accomplishment 
of  an  optional  modification  and  post- 
modification  inspections  per  Revision  1 
of  the  service  bulletin. 

« 

Diffisrences  Betwreen  Supplemental 
NPRM  and  Service  Bulletin 

The  proposed  requirements  specified 
in  this  supplemental  NPRM  differ  from 
Revision  1  of  the  service  bulletin  in  the 
following  ways: 

•  The  service  bulletin  specifies  that 

the  manufacturer  may  be  contacted  for 
disposition  of  certain  repain.  However, 
the  proposed  AD  would  require  such 
repain  to  be  accomplished  per  a  method 
approved  by  the  FAA,  or  per  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  DER  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

•  The  reqiiiroments  of  the  proposed 
AD  would  apply  only  to  airplanes  with 
line  numben  1  throt^  1255  inclusive, 
as  listed  in  Group  1  in  the  service 
bulletin.  Airplanes  with  line  numben 
1256  through  1297  inclusive,  which  are 
identified  as  Group  2  in  the  service 
bulletin,  have  cola-worked  fastener 
holes  near  the  edge  of  the  skin  panel  at 
the  upper  comen  of  the  door  cutout. 
Thus,  tiiey  are  not  as  susceptible  to  the 
fatigue  cracking  addressed  by  the 
proposed  AD.  (Airplanes  wiih  line 
numben  1298  and  subsequent  have  a 
redesigned  skin  panel  and  increased    ' 
edge  margin  at  fastener  locations.  These 
airplanes  are  also  not  subject  to  the 
unsafe  condition  addressed  by  this 
proposed  AD.) 

Conchirion 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Coallmpact 

There  are  approximately  1,129 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
275  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  3  work  houre 
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per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hoiu.  Based  on 
these  figures,  the  cost  impact  of  this 
proposed  inspection  on  U.S.  operaton  is 
estimated  to  be  $49,500,  or  $180  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiires  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  mle"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2000-^4M-377-AD. 

Applicability:  Model  747  series  airplanes, 
line  numbers  1  through  1255  inclusive, 
certiHcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification',  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  cracking  of  the  skin,  bear 
strap,  and  sill  chord  of  the  lower  lobe  cargo 
door  cutout,  which  could  lead' to  reduced 
structural  integrity  of  the  lower  lobe  cargo 
door  cutout,  and  result  in  rapid 
depressurization  of  the  airplane,  accomplish 
the  following: 

Repetitive  Inspections 

(a)  Perform  detailed  and  high  frequency 
eddy  current  (HFEC)  inspections  to  find 
cracking  of  the  skin,  bear  strap,  and  sill  chord 
at  the  upper  aft  and  forward  corners  of  the 
lower  lobe  cargo  door  cutout,  per  Boeing 
Alert  Service  Bulletin  747-53A2448, 
Revision  1.  dated  April  4.  2002.  Do  the  initial 
inspections  at  the  time  shown  in  paragraph 
(a)(1)  or  (a)(2)  of  this  AD,  as  applicable,  and 
repeat  the  inspections  at  least  every  3,000 
flight  cycles  until  paragraph  (c)  of  this  AD  is 
accomplished. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  3:  Inspections  accomplished  prior  to 
the  effective  date  of  this  AD  according  to 
Boeing  Alert  Service  Bulletin  747-53A2448. 
including  Appendix  A,  dated  September  28.  ■ 
2000,  are  considered  acceptable  for 
compliance  with  paragraph  (a)  of  this  AD, 


(1)  For  airplanes  with  fewer  than  13,000 
total  flight  cycles  as  of  the  effective  date  of 
this  AD:  Do  the  inspection  prior  to  the 
accumulation  of  13,000  total  flight  cycles  or 
within  1,000  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  is  later. 

(2)  For  airplanes  with  13,000  or  more  total 
flight  cycles  as  of  the  effective  date  of  this 
AD:  Do  the  inspection  within  1,000  flight 
cycles  or  1  year  after  the  effective  date  of  this 
AD,  whichever  is  first. 

Repair 

(b)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD:  Before  the  next  flight,  repair  per  Boeing 
Alert  Service  Bulletin  747-53A2448, 
Revision  1,  dated  April  4,  2002,  except  as 
provided  by  paragraph  (d)  of  this  AD. 

Optional  Modification  and  Post-Modification 
Inspections 

(c)  If  no  crack  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  operators  may  accomplish  paragraphs 
(c)(1)  and  (c)(2)  of  this  AD. 

(1)  Do  an  optional  modification  of  the 
lower  lobe  cargo  door  cutout  (including 
removing  the  hinge  fairing  and  its  fasteners, 
oversizing  fastener  holes,  and  replacing 
existing  fasteners  with  new  fasteners  and  the 
grounding  strap  with  a  new  strap)  per  Figure 
4  or  7,  as  applicable,  of  Boeing >\lert  Service 
Bulletin  747-53A2448.  Revision  1,  dated 
April  4,  2002,  except  as  provided  by 
paragraph  (d)  of  this  AD.  Such  modification 
ends  the  repetitive  inspections  required  by 
paragraph  (a)  of  this  AD. 

(2)  At  the  applicable  compliance  time  and 
repetitive  inspection  interval  specified  in 
Figure  1  of  Boeing  Alert  Service  Bulletin 
747-53 A2448.  Revision  1.  dated  April  4. 
2002,  perform  detailed  and  HFEC  inspections 
to  find  cracking  of  the  skin  at  the  upper  aft 
and  forward  corners  of  the  lower  lobe  cargo 
door  cutout,  per  Figure  5  of  the  ser\'ice 
bulletin.  If  any  crack  is  found,  before  the  next 
flight,  repair  per  the  service  bulletin,  except 
as  provided  by  paragraph  (d)  of  this  AD. 

Repair  and  Modification:  Exception 

(d)  Where  Boeing  Alert  Ser\ice  Bulletin 
747-53A2448,  Revision  1,  dated  April  4. 
2002,  specifies  to  contact  Boeing  for  repair  or 
modification  information:  Repair  per  a 
method  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  FAA:  or 
per  data  meeting  the  type  certification  basis 
of  the  airplane  approveJd  by  a  Boeing 
Company  Designated  Engineering 
Representative  (DER)  who  has  been 
authorized  by  the  Manager.  Seattle  ACO.  to 
make  such  findings.  For  a  repair  method  to 
be  approved  as  required  by  this  paragraph.  . 
the  approval  must  specifically  refer  to  this 
AD. 

Alteraative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 
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Nql*  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

SpKial  Flight  Pnrmits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  )une  14, 
2002. 

All  Bahrami. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  02-15663  Filed  6-20-02:  8:45  ami 
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DCPAftmEHT  OF  THE  TREASURY 
toitomal  R«v«mM  S«rvlo« 
26CFRPart1 

Ifieo-2oni4-«)i 

RIN1S46-AH4« 

QoMmi  Pwachut*  PaynMnts: 
CofTWilon 

AOENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  notice  of  proposed 

rulemaking  and  notice  of  public 

hearing. 

SUMMARV:  This  document  contains 
corrections  to  a  notice  of  proposed 
rulemaking  and  notice  of  public  hearing 
that  was  published  in  the  Federal 
Register  on  Wednesday,  February  20, 
2002  (67  FR  7630)  that  will  clarify  the 
application  of  section  280G  of  the 
Internal  Revenue  Code  to  deny  a 
deduction  to  a  corporation  for  any 
excess  parachute. 

FOR  PURTNCR  INFORMATION  CONTACT: 
Erinn  Madden  at  (202)  622-6060  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing  that  is  the 
subject  of  these  corrections  are  under 
section  280G  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  notice  of  proposed 
rulemaking  and  notice  of  public  hearing 
(REG-209114-90)  contains  errors  that 
may  prove  to  be  misleading  and  are  in 
need  of  clariHcation. 


Correctioo  of  Publlcaiioa 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  and 
notice  of  public  hearing  (REG-209114- 
90).  which  is  the  subject  of  FR  Doc.  02- 
3819,  is  corrected  as  follows: 

\yOn  page  7630,  column  1,  in  the 
preamble  under  the  caption 
"SUMMARY:",  fourth  line  from  the  bottom 
of  the  paragraph,  the  language  "may  rely 
on  the  1989  r^ulations  for  any"  is 
correctedto  read  "may  rely  on  the  1989 
proposed  regulations  for  any". 

2.  On  page  7630,  column  2.  in  the 
preamble  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT:",  line  2. 
the  language  "Madden  at  (202)  622- 
6030  (not  a  toll"  is  corrected  to  read 
"Madden  at  (202)  622-6060  (not  at 
toll—". 

3.  On  page  7630.  column  2,  in  the 
preamble  under  the  paragraph  heading 
"Backgroimd",  second  paragraph,  line 
9,  the  language  "section  312(v)(2)(A). 
which  relates  to"  is  corrected  to  read 
"section  3121{v)(2)(A),  which  relates  to 
the." 

4.  On  page  7630,  column  2,  in  the 
preamble  under  the  paragraph  heading 
"Background",  second  paragraph,  line 
14.  the  language  "FR  19390  on  May  5. 
1989  (the  1989"  is  corrected  to  read  "FR 
19390  on  May  5.  1989  and  corrected  in 
54  FR  25879  Qune  20, 1989)  (the  1989". 

5.  On  page  7631,  column  1,  in  the 
preamble  under  the  paragraph  heading 
"Disqualified  Individuals",  second 
paragraph,  line  7,  the  language  "1989 
regulations  provides  a  de  minimis"  is 
corrected  to  read  "1989  proposed 
regulations  provides  a  de  minimis". 

6.  On  page  7634.  column  2,  in  the 
preamble  under  the  paragraph  heading 
"Reasonable  Compensation",  first  full 
paragraph  from  the  top  of  the  colimm. 
line  2  from  end  of  paragraph,  the 
language  "show  to  be  reasonable 
compensation"  is  corrected  to  read  " 
shown  to  be  reasonable  compensation". 

7.  On  page  7635.  column  3,  in  the 
preamble  imder  the  paragraph  heading 
"  Timing  of  the  Payment  of  Tax  under 
Section  4999".  paragraph  1,  line  2,  the 
language  "section  312(v)  and 

§  1.3121(v)-l(e)(4)"  is  corrected  to  read 
"section  3121(v)  and  §31.3121(v)(2)- 
1(e)(4)". 

8.  On  page  7635,  column  3.  in  the 
preamble  under  the  paragraph  heading 
"Proposed  Effective  Date",  line  4.  the 
language  "control  occurring  on  or  after 
January  1,"  is  corrected  to  read  "control 
that  occurs  on  or  after  January  1.". 

f1.2S0O-1    [Conected] 

9.  On  page  7638.  coliunn  2.  §  1.280G- 
1.  paragraph  (g)  of  A-6:.  Example  4., 
line  10.  the  language  "application  of  the 


excemption  described  in"  is  corrected  to 
read  "application  of  the  exemption 
described  in". 

10.  On  page  7638.  column  2. 

§  1.280G-1.  paragraph  (g)  of  A-6:, 
Example  5..  line  9,  the  language  "pays 
or  accrues  a  payment  that  would"  is 
corrected  to  read  "that  would". 

11.  On  page  7638,  column  3,     ' 
§1.2800-1.  paragraph  (b)(1)  of  A-7:. 
line  9.  the  language  "A-7.  the  vote  can 
be  no  less  than  the"  is  corrected  to  read 
"A-7,  the  vote  can  be  on  less  than  the". 

12.  On  page  7640.  coliunn  1. 

§  1.280G-1.  paragraph  (e)  of  A-7:. 
Example  7..  line  16,  the  language  "the 
payments  of  $400,000  to  X;  $600,000  to" 
is  corrected  to  read  "and  describing  the 
payments  of  $400,000  to  X;  $600,000 
to". 

13.  On  page  7640.  column  1. 

§  1.280G-1.  paragraph  (e)  of  A-7:, 
Example  8.,  line  8.  the  language  "the 
nature  ofthe  payments  to  X,  Y.  and  Z 
are"  is  corrected  to  read  "the  nature  and 
amount  of  the  payments  to  X,  Y.  and  Z 
are  . 

14.  On  page  7641.  column  1. 

§  1.280G-1.  paragraph  (c)  of  A-11:,  lines 
18  and  19  from  the  top  of  the  column, 
the  language  "imder  section  3121(v)  and 
S  1.31 2(v)-l (c)(4)  or  payment  related  to 
health"  is  corrected  to  read  "under 
section  3121(v)  and  §  31.3121(v)(2)- 
l(e)(4]  of  this  chapter,  or  a  payment 
related  to  health". 

15.  On  page  7641,  column  2, 

§  1.280G-1,  paragraph  (a)  of  A-13:.  lines 
13  and  14,  the  language  "value  of  an 
option  with  an  ascertainable  fair  market 
value  at  the  time  the  option"  is 
corrected  to  read  "value  of  an  option  at 
the  time  the  option". 

16.  On  page  7642,  column  1. 

$  1.280G-1.  Q-17:.  line  3.  the  language 
"purposes  of  paragraph  (a)(1)  of  Q/A- 
15"  is  corrected  to  read  "purposes  of 
paragraph  (a)(1)  and  (b)  of  Q/A-15". 

17.  On  page  7642,  column  3, 

§  1.280G-1,  paragraph  (c)  of  A-18:.  line 
16,  the  language  "defined  in  Q/A-20  of 
this  section).  If  the"  is  corrected  to  read 
"defined  in  Q/A-20  of  this  section).  The 
number  of  employees  is  determined 
with  regard  to  the  rules  in  Q/A-19(c).  If 
the". 

18.  On  page  7642,  column  3, 

§  1.280G-1,  paragraph  (a)  of  A-19:,  line 
13,  the  language  "A-21  of  this  section) 
paid  during  the"  is  corrected  to  read 
"A-21  of  this  section)  earned  during 
the". 

20.  On  page  7644,  column  1, 
§  1.280G-1.  paragraph  (c)  of  A-22:.  line 
7.  the  language  "that  is  closely 
associated  and  materially"  is  corrected 
to  read  "that  is  closely  associated  with 
and  materially". 
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21.  On  page  7646,  column  3, 

§  1.280G-1,  paragraph  (f)  of  A-24:, 
Example  4.,  line  3  from  the  bottom  of 
the  column,  the  language  "would  been 
on  January  15,  2011.  The"  is  corrected 
to  read  "would  have  been  on  January 
15,  2011.  The". 

22.  On  page  7648.  column  1. 

§  1.280G-1,  paragraph  (c)  of  A-26:,  line 
13,  the  language  "of  section  1 29);  or  a 
no-additional-cost"  is  corrected  to  read 
"of  section  129);  a  noradditional-cost". 

23.  On  page  7648,  column  1, 

§  1.280G-1,  paragraph  (c)  of  A-26:,  line 
15.  the  language  "132(b))  or  qualified 
employee  discount"  is  corrected  to  read 
"132(b))  qualified  employee  discount". 

24.  On  page  7648,  column  1, 

§  1.280G-1,  line  16,  the  language 
"(within  the  meaning  of  section 
132(c));"  is  corrected  to  read  "(within 
the  meaning  of  section  132(c))  qualified 
retirement  planning  services  under 
section  132(m);". 

25.  On  page  7649,  column  1, 

§  1.280G-1,  paragraph  (d)  of  A-27:, 
Example  4.,  lines  11  through  22,  the 
language  "Corporation  P  shareholders 
also  owned  Corporation  O  stock 
(overlapping  shareholders)  with  a  fair 
market  value  of  5  percent  of  the  value 
of  Corporation  O  stock.  The  overlapping 
shareholders  consist  of  Mutual 
Company  A  Growth  Fund,  which  prior 
to  the  transaction  owns  3  percent  of  the 
value  of  Corporation  O  stock.  Mutual 
Company  A  Income  Fund,  which  prior 
to  the  transaction  owns  1  percent  of  the 
value  of  Corporation  O  stock,  and  B,  an 
individual  who  prior  to  the  transaction 
owns  1  percent"  is  corrected  to  read 
"Corporation  O  shareholders  also 
owned  Corporation  P  stock  (overlapping 
shareholders)  exchanged  for  O  stock 
with  a  fair  market  value  of  5  percent  of 
the  value  of  Corporation  O  stock.  The 
overlapping  shareholders  consist  of 
Mutual  Company  A  Growth  Fund, 
which  prior  to  the  transaction  owns  P 
stock  that  is  exchanged  for  3  percent  of 
the  value  of  Corporation  O  stock. 
Mutual  Company  A  Income  Fund, 
which  prior  to  the  transaction  owns  P 
stock  that  is  exchanged  for  1  percent  of 
the  value  of  Corporation  O  stock,  and  B 
an  individual  who  prior  to  the 
transaction  owns  P  stock  that  is 
exchanged  for  1  percent" 

26.  On  page  7651,  column  1, 

§  1.280G-1,  A-32:,  line  12,  the  language 
"24  and  35  of  this  section.  However, 
for"  is  corrected  to  read  "24  and  31  of 
this  section.  However,  for". 

27.  On  page  7655,  colunm  1, 

§  1.280G-1,  paragraph  (c)  of  A-42:, 
Example  3..  line  4,  the  language 
"services  to  Corporation  N,  when  and 
if,"  is  corrected  to  read  "services  to 
Corporation  N.  when  and  if. 


28.  On  page  7656,  column  2, 
§  1.280G-1,  A-48:  is  corrected  to  read  as 
follows: 

§  1 .280G-1     Golden  parachute  payments. 

***** 

A-48:  This  section  applies  to  any 
payments  that  are  contingent  on  a 
change  in  ownership  or  control  that 
occurs  on  or  after  January  1,  2004. 
•Taxpayers  can  rely  on  these  rules  after 
February  20,  2002,  for  the  treatment  of 
any  parachute  payment. 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Associate  Chief 
Counsel,  (Income  Tax  and  Accounting). 

IFR  Doc.  02-15740  Filed  6-20-02:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  53, 32,  and  64 

[WC  Docket  No.  02-112;  FCC  02-148] 

Section  272(fK1)  Sunset  of  the  BOC 
Separate  Affiliate  and  Related 
Requlrenwnts 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  initiates  an 
inquiry  regarding  the  sunset  of  the 
statutory  requiiements  under  section 
272  imposed  on  Bell  Operating 
Companies  (BOCs)  when  they  provide 
in-region,  interLATA  services  and  seeks 
comment  on  whether,  and  if  so,  under 
what  conditions,  the  structural  and 
nondiscrimination  safeguards 
established  in  section  272  should  be 
extended  by  the  Commission  either 
generally  or  with  respect  to  specific 
states. 

DATES:  Comments  are  due  July  22,  2002 
.  and  Reply  Conunents  are  due  August 
12,  2002.  It  is  also  available  on  the 
Commission's  website  at  http:// 
www.fcc.gov.  Written  comments  by  the 
public  on  the  proposed  information 
collections  are  due  July  22,  2002. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(0MB)  on  the  proposed  information 
collection(s)  on  or  before  August  20, 
2002. 

ADDRESSES:  Federal  Communications 
Commission,  Secretary,  445  12th  Street, 
SW,  Room  TW-B204F,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
-submitted  to  Judith  B.  Herman,  Federal 


Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW,  Washington. 
DC  20554,  or  via  the  Internet  to 
jbherman@fcc.gov.  and  to  Jeanette 
Thornton,  QMB  Desk  Officer,  Room 
10236  NEOB,  725  17th  Street.  NW. 
Washington,  DC  20503  or  via  the 
Internet  to  JThomto@omb.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Pabo,  Legal  Assistant  to  the 
Chief,  Competition  Policy  Division,  or 
Jack  Yachbes,  Attorney  Advisor, 
Wireline  Competition  Bureau,  at  (202) 
418-1580.  The  complete  text  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Portals  II.  445  12th  Street,  SW,  Room 
CY-A257,  Washington,  DC  20554. 
Further  information  may  also  be . 
obtained  by  calling  the  Common  Carrier 
Bureau's  TTY  number:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  in  WC  Docket  No. 
02-112,  FCC  02-148,  adopted  May  16, 
2002,  and  released  May  24,  2002.  This 
full  text  may  be  purchased  from  the 
Conunission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW,  Room  CY-B402. 
Washington,  DC  20554,  telephone  i202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint®aoI.com. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents' in  Rulemaking  Proceedings, 
63  FR  24121  (1998). 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.htmh.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 
Parties  who  choose  to  file  by  paper  must 
file  an  original  and  four  copies  of  each 
filing.  If  more  than  one  docket  or 
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rulemaking  number  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington.  DC  20002.  The  filing 
hours  at  this  location  are  8:00  a.m.  to 
7:00  p.m.  All  hand  deliveries  must  be 
held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  fibrst-class 
mail.  Express  Mail,  and  Priority  Mail 
should  he  addressed  to  445  12th  Street. 


SW.  Washington.  D.C.  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary.  Office  of  the  Secretary. 
Federal  Communications  Commission. 

Paperwork  Reduction  Act 

This  Notice  of  Proposed  Rulemaking 
(NPRM)  contains  proposed  information 
collection(s)  subject  to  the  Paperwork 
Reduction  Act  of  1995  (PRA).  It  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  PRA.  OMB.  the 
general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding.  This 
NPRM  contains  a  proposed  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collection(s)  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 


other  comments  on  this  NPRM:  OMB 
notification  of  action  is  due  August  20, 
2002.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
biirden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technolc^. 

OMB  Control  Number:  3060-0734. 

Title:  Accounting  Safeguards.  CC 
Docket  No.  96-150.  47  U.S.C.  Sections 
260  and  271-276.  and  47  CFR  Sections 
53.209,  53.211  and  53.213. 

Form  No.  :W A. 

Type  of  Review:  Proposed  Revised 
Collection. 

Respondents:  Business  or  other  for- 
profit. 


Title 


Affiliate  Transactions  Rules/Estimated  Fair  Market  Value— Recordkeeping  Requirements 

Seciwn  272(b)(2>— Affiliated  Company  Books.  Records  and  Aocounis 

Sectkm  272(b)(5)— Arm's  Length  Requirement  

Biennial  Federal/State  Audit,  Audit  Planning,  and  Analysis  and  Evakjation  


Number  of  re- 
spondents 


Estimated  time 
per  response 


Total  annual 
burdens 


Total  Annual  Burden:  123,859  hours. 

Total  Annual  Ck>sts:  $632,500. 

Needs  and  Uses:  In  a  Report  cmd 
Order  in  CC  Docket  No.  96-150.  the 
Commission  prescribed  the  way  ILECs. 
including  the  BOCs.  must  account  for 
transactions  with  affiliates  involving, 
and  allocate  costs  incurred  in  the 
provision  of,  both  regulated 
telecommunications  services  and 
nonregulated  services,  including 
telemessaging.  interLATA 
telecommunications  and  information 
services,  telecommunieations 
equipment  and  CPE  manufacturing  and 
others  pursuant  to  47  U.S.C.  sections 
260  and  271  through  276.  The 
Commission  has  issued  a  NPRM  solicits 
comment  regarding  the  sunset  of  the 
statutory  requirements  in  47  U.S.C. 
section  272. 

Synopcis  of  the  Notice  of  Propoeed 
RttlemakiiigtNPRM); 

1.  Section  272(f)(1)  provides  that  the 
provisions  of  that  section,  with  one 
exception,  expire  three  years  after  a 
BOC  or  any  BOC  affiliate  is  authorized 
under  section  271  to  provide  in-region. 
interLATA  services,  "unless  the 
Commission  extends  such  3-year  period 


by  rule  or  order."  In  this  NPRM,  the 
Commission  seeks  to  develop  a  full 
record  so  that  it  may  properly  assess:  (1) 
Whether  the  structuiral  safeguards 
established  in  section  272  should  be 
extended  by  the  Commission,  either 
generally  or  with  respect  to  specific 
states,  despite  the  three-year  sunset 
provision  in  the  statute;  and  (2)  to  the 
extent  we  conclude  the  costs  of 
continued  application  of  those  statutory 
requirements  outweigh  the  benefits,  the 
Commission  seeks  comment  on  whether 
any  alternative  safeguards  should  be  put 
in  place  in  states  where  the  statutory 
requirements  have  sxuset. 

2.  Background.  Section  272  of  the  Act 
requires  that  the  BOCs  initially  provide 
in-region,  interLATA  service  through  a 
separate  corporate  affiliate  and  comply 
with  certain  nondiscrimination 
requirements  set  forth  in  the  statute.  In 
addition,  section  272(d)  requires  that  a 
BOC  obtain  and  pay  for  a  biennial  joint 
federal/state  audit  after  section  271 
approval  to  determine  whether  it  has 
complied  with  section  272.  The 
Commission  adopted  rules  to 
implement  the  statutory  requirements  of 
section  272  in  the  Accounting 
Safeguards  Order  (67  FR  5670.  February 


6,  2002)  and  the  Non-Accounting 
Safeguards  Order  (66  FR  36206, 
December  3,  2001).  In  the  Non- 
Accounting  Safeguards  Order,  the 
Commission  found  that  the  BOCs  have 
market  power  in  the  provision  of  local 
exchange  and  exchange  access  services 
within  their  service  areas.  In  particular, 
the  Commission  found  the  BOCs  to  be 
dominant  carriers  with  the  incentive 
and  ability  to  discriminate  in  providing  . 
exchange  access  services  and  facilities 
that  their  interexchange  competitors 
need  to  compete  in  the  interLATA 
telecommunications  services  markets. 

3.  Section  272  (c)  and  (e)  impose 
nondiscrimination  safeguards  on  the 
BOC.  Under  section  272  and  our 
implementing  rules,  a  BOC  and  its 
section  272  affiliate  may  riot  jointly  own 
transmission  and  switching  equipment. 
The  BOC  may  not  perform  any 
operating,  installation,  or  maintenance 
functions  for  facilities  owned  or  leased 
by  the  section  272  affiliate,  and  the 
.section  272  affiliate  may  not  perform 
any  such  functions  on  BOC  facilities. 
The  separate  272  affiliate  must  maintain 
separate  books  of  account  and  have 
separate  officers  and  directors.  The 
separate  272  affiliate  may  not  obtain 
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credit  imder  arrangements  that  would 
permit  the  creditor  to  look  to  the  assets 
of  the  BOC.  The  section  272  affiliate 
must  conduct  all  transactions  with  the 
BOC  on  an  arm's  length  basis,  pursuant 
to  the  Ct)mmission's  affiliate  transaction 
rules,  with  any  such  transactions 
reduced  to  writing  and  available  for 
public  inspection.  Specifically,  the 
separate  affiliate  must  post  on  the 
Internet  within  ten  days  of  a  transaction 
a  detailed  written  description  of  the 
asset  or  service  and  the  terms  and 
conditions  of  the  transaction.  Section 
272(d)  requires  a  biennial  audit  post- 
entry  to  ensure  compliance  with  the 
structiual  tmd  transactional 
requirements  of  section  272. 

4.  Section  272(f)(1)  provides  that  the 
provisions  of  the  section,  except  for 
section  272(e).  expire  three  years  after  a 
BOC  or  any  BOC  affiliate  is- authorized 
under  section  271  to  provide  in-region. 
interLATA  services,  "unless  the 
Conunission  extends  such  3-year  period 
by  rule  or  order." 

5.  Section  271  approval  is  provided 
on  a  state-by-state  basis.  As  such,  the 
simset  dates  for  each  BOC  will  vary 
depending  upon  when  each  state 
receives  section  271  approval.  Verizon's 
New  York  section  272  requirements  will 
sunset  in  December  of  2002,  and  SBC's 
Texas  section  272  requirements  will 
sunset  in  June  of  2003,  unless  the 
Commission  acts  to  extend  them. 

6.  Discussion.  In  this  NPRM,  the 
Commission  invites  parties  to  comment 
on  the  sunset  provisions  of  section  272. 
It  asks  whether,  and,  if  so,  imder  what 
conditions,  the  structiiral  and 
nondiscrimination  safeguards 
established  should  be  extended  by  the 
Commission  either  generally  or  with 
respect  to  specific  states,  despite  the 
three-year  simset  in  the  statute.  The 
Commission  also  seeks  comment  on 
what,  if  any,  alternative  safeguards 
should  apply  to  BOC  provisioning  of  in- 
region,  interLATA,  interexchange 
services  in  states  where  the  statutory 
requirements  have  simset. 

7.  Procedural  Framework  for 
Evaluating  Sunset.  Piu^uant  to  the 
statute,  the  requirements  of  section  272 
(except  for  subsection  (e))  simset  three 
years  after  section  271  authorization 
unless  extended  by  rule  or  order.  The 
threshold  question  for  the  Commission 
is  how  it  should  evaluate  whether  these 
requirements  of  section  272  should 
sunset  after  three  years  or,  alternatively, 
be  extended.  In  particular,  the 
Conunission  seeks  comment  on  whether 
it  should  adopt  a  rule  of  general 
applicability  or  should  proceed  by 
examining  each  state  on  a  case-by-case 
basis.  If  it  were  to  proceed  on  a  case-by- 
case  basis,  what  would  be  the  nature  of 


the  proceeding?  How  far  in  advance  of 
the  sunset  date  should  the  Commission 
commence  the  proceeding? 

8.  The  Conunission  seeks  comment  on 
what  information  it  should  consider  in 
evaluating  whether  the  statutory 
requirements  should  sunset  after  three 
years.  Specifically,  the  Commission 
seeks  comment  on  marketplace 
developments,  but  asks  more  generally 
what  factors  it  should  consider  in 
undertaking  this  inquiry. 

9.  Marketplace  Developments.  In 
order  to  assess  the  statutory  sunset,  the 
Commission  seeks  comment  on  the 
nature  of  the  marketplace  three  years 
post-entry.  The  Commission  recognizes 
that  the  market  opening  requirements  of 
the  1996  Act  are  designed  to  bring  the 
benefits  of  competition  to  consumers  in 
all  markets.  In  enacting  272.  Congress 
recognized  that  the  local  exchange 
market  would  not  be  fully  competitive 
upon  its  opening.  At  the  same  time. 
Congress  clearly  contemplated  that 
competitors  would  be  entering  the  local 
market,  and  thereby  would  provide 
alternative  sources  of  local  exchange 
and  originating  access  services.  To  the 
extent  such  alternatives  exist  in  the 
markistplace.  the  BOCs  should  be 
constrained  in  their  ability  to 
discriminate  against  competing 
providers  of  interexchange  service.  How 
should  these  and  other  developments 
inform  the  Commission's  consideration?-. 
Have  circumstances  changed  in  three 
years  to  support  the  simset  of  statutory 
requirements?  Has  competition 
continued  to  develop  in  states  where 
section  271  applications  have  been 
granted  and.  if  so.  on  which  geographic 
areas  or  types  of  customers  has  that 
competition  been  focused?  What 
significance  should  the  Commission 
place  on  such  evidence  in  determining 
how  to  address  the  section  272  sunset? 

10.  The  Commission  to  date  has 
approved  thirteen  section  271 
applications.  It  asks  the  BOCs  to 
identify  their  section  272  affiliates; 
describe  the  services  provided  by  each; 
and  discuss  why  they  have  chosen  to 
establish  multiple  affiliates.  The 
Commission  also  asks  interested  parties 
to  comment  on  the  direct  and  indirect 
costs  of  continued  application  of  the 
statutory  requirements  beyond  three 
years.  Would  continued  application  of 
the  statutory  safeguards  affect 
competition  in  the  interexchange 
marketplace? 

1 1 .  Ine  purpose  of  the  separate 
affiliate  and  nondiscrimination 
requirements  in  section  272  is  to  lessen 
the  ability  of  a  BOC  to  discriminate  and/ 
or  misallocate  costs  to  the  advantage  of 
its  own  operations,  and  to  make  it  easier 
to  detect  any  such  behavior.  In 


evaluating  alternatives,  how  should  the 
Commission  take  into  account  the 
unique  statutory  treatment  of  the  BOCs 
and  their  size?  What  evidence  is  there 
of  such  behavior  and  on  what  evidence 
should  the  Commission  rely?  For 
example,  have  there  been  complaints  at 
either  the  federal  or  state  level  of  such 
behavior,  and,  if  so,  do  the  data  show 
that  complaints  have  increased  or 
decreased?  Should  the  Commission  take 
into  account  whether  complaints  have 
increased  or  decreased,  or  rely  only  on 
final  regulatory  or  judicial  findings  of 
discrimination?  Is  there  evidence  that 
BOCs'  wholesale  performance  has 
deteriorated  or  improved  since  grant  of 
a  section  271  application  and  should  the 
Commission  rely  on  allegations  that  a 
BOC  has  ceased  to  meet  the  copditions 
of  its  section  271  approval  or 
Commission  findings  that  such 
backsliding  has  occurred?  Should  the 
Commission  rely  on  BOCs'  performance 
under  the  state-approved  performance 
plans? 

12.  The  first  section  272  biennial 
audits  have  been  performed  by 
independent  auditors  both  for  Verizon 
and  SBC.  The  purpose  of  the  audit 
under  section  272  is  to  determine 
whether  the  BOCs  are  abiding  by  the 
separate  affiliate  and  nondiscrimination 
requirements.  The  Commission  asks  that 
parties  address  whether  factual  findings 
contained  in  audit  reports  should  in  any 
way  inform  the  sunset  decision,  and  if 
so,  how?  For  example,  if  audits  were  to 
reveal  no  patterns  of  discriminatory 
behavior,  would  that  weigh  in  favor  of 
permitting  section  272  to  sunset? 
Alternatively,  if  audits  were  to  provide 
the  Commission  with  evidence  of  clear 
patterns  of  BOC  discriminatory 
behavior,  might  that  weigh  in  favor  of 
continuing  the  separate  affiliate 
requirements,  either  generally,  or  virith 
respect  to  that  BOC? 

13.  Alternative  Approaches.  In 
evaluating  how  to  proceed  under 
section  272(f)(1),  there  are  a  range  of 
options  before  the  Commission.  As 
discussed  more  fully  in  the  NPRM, 
those  options  include,  but  are  not 
limited  to:  (1)  Allow  the  statutory 
requirements  to  sunset  three  years  after 
section  271  authorization;  (2)  extend  the 
statutory  requirements  for  a  defined 
period  of  time  for  all  BOCs;  (3)  allow  the 
statutory  requirements  to  sunset  after 
three  years,  but  adopt  less  stringent 
structural  separation  requirements;  (4) 
allow  the  statutory  separate  affiliate 
requirements  to  sunset,  but  retain  the 
statutory  biennial  audit  requirements;  or 
(5)  allow  the  statutory  requirements  to 
sunset  after  three  years,  but  adopt  some 
form  of  nonstructural  safeguvds,  such 
as  reporting  requirements.  The 
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Commission  seeks  comment  on  the 
costs  and  benefits  of  each  of  these 
alternatives,  and  invites  commenters  to 
suggest  other  alternatives.  It  asks 
commenters  to  address  how  our  cost- 
benefit  analysis  for  each  alternative 
should  take  into  account  the  fact  that 
the  BOC  will  still  be  required  to  use  a 
separate  affiliate  in  states  where  the 
sunset  date  has  not  yet  occurred. 
Additionally,  the  Commisson  seeks 
comment  on  a  BOC-specific  approach, 
whereby  discriminatory  behavior  may 
lead  to  targeted  retention  of 
requirements  in  specific  states.  Finally, 
the  Conunission  asks  commenters  to 
address  how  other  proceedings 
currently  underway,  should  inform  our 
analysis. 

14.  The  statute  provides  that  most 
section  272  requirements  will  simset 
three  years  after  section  271 
authorization,  absent  further 
Commission  action.  The  Commission 
seeks  comment  on  this  sunset 
alternative.  In  particular,  it  seeks 
comment  on  the  sufficiency  of  such  a 
framework.  Does  the  Commission  have 
sufficient  tools  under  pre-existing  rules 
to  address  any  residual  concerns  about 
cost  misallocation  and  discrimination 
bytheSOCs? 

15.  Under  the  Commission's  current 
rules,  the  second  biennial  audit  results 
for  a  particular  state  will  not  be 
available  until  after  the  three  year 
statutory  period  has  passed.  Should  the 
Commission  permit  Uie  statutory 
requirements  to  siuiset  in  a  particular 
state  prior  to  the  completion  of  the 
second  bieimial  audit?  Furthermore,  the 
Commission  seeks  comment  on  the 
interrelationship  between  the  simset 
provision  and  section  272(e)  of  the  Act. 
Section  272(e)  states  that  a  BOC  affiliate 
subject  to  section  251(c)  "shall  fuffiU 
any  requests  from  an  unaffiliated  entity 
for  telephone  exchange  services  and 
exchange  access  within  a  period  no 
longer  that  the  period  in  which  it 
provides  such  telephone  exchange 
service  and  exchange  access  to  itself  or 
to  its  affiliates."  The  Commission 
recognizes  on  the  one  hand,  that  both 
sections  272(e)(2)  and  (e)(4)  could  be 
interpreted  as  subject  to  the  sunset 
provision  because  they  depend  on  the 
existence  of  a  separate  affiliate.  On  the 
other  hand,  the  Commission  found  that 
section  272(f)  specifically  exempts 
section  272(e)  from  the  sunset 
reqiurements.  The  Commission  held 
that  section  272(e)(2)  and  (e)(4)  "can  be 
applied  to  a  BOC  after  sunset  only  if     , 
that  BOC  retains  a  separate  affiliate." 
Should  the  Commission  reconsider  this 
conclusion?  If  so,  as  a  practical  matter, 
how  would  these  requirements  be 
applied  in  the  absence  of  a  separate 


affiliate?  Would  continued  application 
of  these  nondiscriminatory 
requirements,  or  ones  similar  to  these, 
be  sufficient  to  constrain  potential  anti- 
competitive behavior  by  a  BOC  in  the 
absence  of  a  separate  affiliate? 

16.  In  evaluating  whether  to  extend 
the  statutory  requirements,  the 
Commission  is  interested  in  the  costs  of 
continued  application  of  the  section  272 
requirements.  How  should  it  take  into 
account  the  fact  that  a  number  of  BOCs 
have  chosen  to  establish  multiple 
section  272  affiliates?  The  Commission 
asks  parties  to  address  the  efficiency 
loss  and  other  possible  business  costs 
associated  with  the  prohibition  of  joint 
ownership  of  facilities.  The  Commission 
further  asks  parties  to  identify  any  other 
administrative,  regulatory  or  economic 
costs  associated  with  use  of  a  separate 
affiliate.  What  are  the  costs  and  benefits 
of  requiring  the  BOCs  to  post  all 
transactions  on  the  Internet? 

17.  What  would  be  an  appropriate 
time  period,  shoidd  the  Commission 
decicM  to  extend  the  statutory 
requirements — three  .more  years  or 
something  shorter?  For  example,  should 
we  consider  extending  the  statutory 
requirements  long  enough  to  receive  the 
results  of  the  second  biennial  audit  for 
a  particular  state?  Would  extending 
these  requirements  assist  in  protecting 
interexcnange  competition  and 
consumer  choice?  What  conditions 
would  warrant  adoption  of  alternative, 
less  stringent  structural  separation 
requirements?  If  the  Commission  were 
to  conclude  that  some  less  burdensome 
set  of  structural  safeguards  should  be 
put  in  place,  what  would  such  a  more 
limited  set  of  alternative  safeguards  be? 
Should  we  require  BOCs  to  establish  a 
separate  subsidiuy  that  follows  the 
provisions  established  in  the 
Competitive  Carrier  Fifth  Report  and 
Order  (49  FR  34824.  October  23. 1998)? 
Sections  272(e)(1)  and  (e)(3)  continue  to 
exist  even  if  the  other  requirements  of 
section  272  have  sunset.  In  that  vein, 
the  Commission  asks  for  comment  on 
how  it  should  ensiue  compliance  with 
those  provisions,  and  whether  there 
may  be  a  need  for  some  form  of  biennial 
audit  on  these  discrete  requirements 
even  after  the  other  section  272 
requirements  have  simset. 

18.  The  Commission  seeks  comment 
on  whether  it  should  replace  the 
separate  corporate  affiliate  requirements 
with  nonstructural  safeguards.  It  asks 
that  parties  comment  on  what,  if  any, 
requirements  or  mechanisms  may  be 
established  as  a  form  of  nonstructural 
safeguard  in  order  to  facilitate  the 
detection  of  discrimination  against 
competing  interexchange  carriers  and 
cost  misallocation.  For  example,  the 


Commission  seeks  comment  on  whether 
it  should  impose  reporting  and/or  other 
nonstructural  safeguard  requirements  on 
BOCs.  What  effect,  if  any,  would  these 
safeguards  have  on  preventing  cost 
mistdlocation,  price  and  non-price 
discrimination,  or  a  price  squeeze? 
Section  272(e)(3),  which  does  not 
sunset,  requires  the  BOCs  to  impute  an 
amount  for  access  no  less  than  that 
charged  to  interexchange  competitors  . 
Does  the  Commission  need  to  adopt  any 
rules  to  implement  this  imputation 
requirement? 

.  19.  The  Commission  recently  released 
two  Notices  addressing  national 
performance  measurements  and 
standards,  including  the  Special  Access 
Measurements  and  Standards 
proceeding.  (66  FR  59759,  December  17. 
2001  and  66  FR  63651,  December  10, 
2001)  The  Commission  asks  that  parties 
comment  on  whether  adoption  of 
measures  considered  in  the  Special 
Access  proceeding  would  provide  an 
adequate  safeguard,  should  the  section 
272  requirements  sunset.  To  what 
extent,  if  any.  would  these  performance       *> 
measurements,  if  adopted,  serve  as  an 
effiective  mechanism  in  identifying  BOC 
discriminatory  behavior? 

20.  Other  Issues.  The  Commission 
seeks  comment  on  what  enforcement 
tools  would  be  available  to  it,  should 
the  statutory  requirements  sunset. 
Should  the  Commission  decide  to  allow 
the  statutory  requirements  to  sunset, 
would  section  271(d)  be  available  to 
address  instances  of  potential 
discrimination  or  cost  misallocation?  If 
the  Commission  were  to  adopt  less 
intrusive  safeguards  in  lieu  of  the 
statutory  requirements,  should  it  adopt 
mechanisms  for  modifying  or  removing 
these  safeguards  in  the  future?  The 
Conmiission  seeks  comment  on  two 
alternatives.  First,  the  Commission 
seeks  comment  on  whether  BOCs 
should  petition  for  relief  from  any 
safeguards  adopted,  based  on  a  specific 
showing,  e.g.,  that  their  market  power 
over  the  local  exchange  and  exchange 
access  market  has  eroded.  Second,  the 
Commission  seeks  comment  on  whether 
to  set  a  defined  time  period  for 
revisiting  any  safeguards  adopted,  in 
order  to  determine  the  necessity  for  and 
cost  effectiveness  of  maintaining  such 
safeguards. 

Initial  Regulatory  Flexibility  Analyris 

2 1 .  The  Regulatory  Flexibility  Act  of 
1980.  as  amended  (RFA),  requires  that 
an  initial  regulatory  flexibility  analysis 
be  prepared  for  noUce-and-comment 
rule  making  proceedings,  unless  the 
agency  certifies  that  "the  rule  will  not. 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities."  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
imder  the  Small  Business  Act.  A  "small 
business  concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

22.  In  the  context  of  this  Regulatory 
Flexibility  Analysis,  SBA  regulations- 
define  small  telecommunications 
entities  in  SIC  code  4813  (Telephone 
Companies  Except  Radio  Telephone)  as 
entities  with  fewer  than  1.500 
employees.  This  NPRM  initiates  an 
inquiry  concerning  the  sunset  of  the 
statutory  requirements  under  section 
272  that  apply  to  the  BOCs  when  they 
provide  in-region,  interLATA  services. 
In  particular,  this  NPRM  seeks  to 
develop  a  full  record  so  that  the 
Commission  may  properly  assess,  as 
contemplated  by  the  statute:  (1) 
Whether  the  structural  safeguards  and 
nondiscrimination  requirements  applied 
to  the  BOCs  by  section  272  should  be 
extended  by  the  Conunission,  despite 
the  three-year  sunset  provision  in  the 
statute;  and  (2)  whether  any  alternative 
safeguards  should  be  put  in  place  for  the 
BOCs  in  states  where  the  statutory 
requirements  have  sunset. 

23.  The  issues  under  consideration  in 
this  proceeding  directly  affect  only  the 
BOCs  and  their  affiliates,  which  do  not 
qualify  as  small  entities  under  the  RFA. 
In  particular,  none  of  the  BOCs  is  a 
small  entity  because  each  BOC  is  an 
affiliate  of  a  Regional  Holding  Company 
(RHC).  and  all  of  the  BOCs  or  their 
RHCs  have  more  than  1,500  employees. 
Insofar  as  this  proceeding  applies  to 
other  BOC  or  RHC  affiliates,  those 
affiliates  are  controlled  by  the  BOCs  or 
by  the  RHC.  Accordingly,  they  are  not 
"independently  owned  and  operated" 
entities  for  purposes  of  the  RFA. 

24.  Therefore,  the  proposals  in  this 
NPRM,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commission  will  send  a  copy  of  the 
NPRM.  including  a  copy  of  this  Initial 
Regulatory  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  This 
Initial  Certification  will  also  be 
published  in  the  Federal  Register. 


Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

25.  None. 
Ordering  Clauses 

26.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  1,2, 
4(i)-4(j},  201.  202,  205,  251,  271,  272, 
and  303(r)  of  the  Communications  Act 
of  1934.  as  amended,  47  U.S.C.  151,  152. 
154{i)-4(j),  201,  202,  205,  251,  271,  272, 
and  303{r),  this  NPRM  is  adopted. 

27.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  Shall  send  a  copy  of 
this  NPRM,  including  the  Initial 
Regulatory  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Federal  Communications  Commission. 

Nfarlene  H.  Dortch. 

Secretary. 

|FR  Doc.  02-15676  Filed  6-20-02;  8:45  am| 

BIUING  CODE  6712-01-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1372;  MM  Docket  No.  01-131;  RM- 
10148] 

Radio  Broadcasting  Services; 
Benjamin,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  This  document  dismisses  the 
petition  for  rule  making  that  underlies 
the  Notice  of  Proposed  Rule  Making 
('•Notice").  66  FR  35406  (July  5.  2001) 
in  this  proceeding  because  the  petition 
is  mutually  exclusive  with  a  proposal 
contained  in  a  counterproposal  in  a 
prior-filed  rulemaking  proceeding, 
namely,  Quanah,  Texas.  MM  Docket 
No.  00-148.  and  was  filed  seven  months 
after  the  deadline  for  filing 
counterproposals  in  the  Quanah,  Texas, 
proceeding.  Therefore,  the  rulemaking' 
petition  is  dismissed  as  untimely  and 
the  proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Earthen  Gorman.  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  01-131. 
adopted  June  5.  2002.  and  released  June 
14.  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II.  445 


12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  The  document 
may  also  be  purchased  fiom  the 
Conunission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW..  Room  CY-B402. 
Washington.  DC,  20554,  telephone  202 
863-2893.  facsimile  202  863-2898.  or 
via  e-mail  qualexint®aoI.com. 

Federal  Communications  Commission. 
|ohn  A.  KarouBos, 

Assistant  Chief,  Audio  Division,  Office  of 
Broadcast  Ucense  Policy,  Media  Bureau. 
IFR  Doc.  02-15674  Filed  6-20-02;  8:45  amj 

BILUNG  COM  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1373;  MM  Docket  No.  02-«9;  RM- 
10385] 

Radio  Broadcasting  Servicas; 
Jennings  and  Iowa,  UV 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule:  withdrawal 

SUMMARY:  This  document  dismisses  a 
petition  for  rule  making  filed  by  Apex 
Broadcasting,  Inc.  requesting  the 
reallotment  of  Channel  225C2  from 
Jennings,  Louisiana  to  Iowa.  Louisiana 
and  modification  of  the  authorization 
for  Station  KJEF-FM  accordingly.  See 
67  FR  17670,  April  11.  2002.  Apex 
Broadcasting,  Inc.  withdrew  its  interest 
in  the  allotment  of  Channel  225C2  at 
Iowa.  Louisiana.  With  this  action,  this 
proceeding  is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Media  Bureau. 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summar\'  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  02-69. 
adopted  June  5,  2002.  and  released  June 
14,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  at  the  FCC 
Reference  Information  Center.  Portals  II. 
445  12th  Street.  SW..  Room  C"\'-A257. 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International.  Portals  II.  445 
12th  Street.  SW.,  Rooni.CY-B402. 
Washington.  DC.  20554.  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com. 
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Federal  Communications  Commission. 
John  A.  KarouMM, 

Assistant  Chief,  Audio  Division,  Office  of 
Broadcast  License  Policy.  Media  Bureau. 
[FR  Doc.  02-15667  Filed  6-20-02;  8:45  ami 
MLUNQ  COM  vnt-m-* 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  02-1413:  MB  Doclwt  No.  02-143;  RM- 
10392] 

Radio  Broadcasting  Sarvicaa; 
LalMMion,  Spaadway,  IN 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  dociunent  requests 
comment  on  a  petition  for  rulemaking 
filed  on  behalf  of  Radio  One,  licensee  of 
Station  WYJZ(FM).  Lebanon,  Indiana, 
proposing  to  reallot  Channel  265A  from 
Lebanon,  Indiana,  to  Speedway, 
Indiana,  and  modify  the  license  of 
Station  WrY)Z(FM)  to  reflect  the 
changes.  Specific  questions  raised 
concern  population  losses  and  gains, 
whether  the  reallotment  will  result  in  a 
preferential  arrangement  of  allotments 
and  the  independence  of  Speedway  as 
a  commimity  within  the  Indianapolis 
Urbanized  Area.  Channel  26SA  can  be 
allotted  at  petitioner's  requested  site  4.9 
kilometers  (3.0  miles)  southeast  of  the 
community  at  coordinates  NL  39-46-10 
and  WL  89-13-45. 

OATES:  Comments  must  be  filed  on  or 
before  August  5.  2002.  and  reply 
comments  on  or  before  August  20,  2002. 
A00RC88C8:  Secretary,  Federal 
Conununications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner,  as  follows: ).  Richard  Carr, 
5528  Trent  Street,  Chevy  Chase,  MD 
20815. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley.  Media  Biueau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-143,  adopted.  Jime  5,  2002,  and 
released  June  14,  2002.  The  full  text  of 
this  Commission  decisicm  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Centef  at  Portals- 
n.  CY-A257.  4454*welflh  Street.  SW., 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractors. 


Qualex  International,  Portals  D.  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington.  DC  20554,  telephone  202- 
863-2893,  or  via  e-mail 
qualexint^oLcom. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 303,  334  and  336. 

173.202    [AnMitded] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Indiana,  is  amended 
by  removing  Lebanon.  Chaimel  265A. 
and  adding  Speedway.  Channel  265A. 
Federal  Communications  Commission. 
John  A.  KarouMM, 

Assistant  Chief  Audio  Division,  Office  of 
Broadcast  License  Policy,  Media  Bureau. 
|FR  Doc.  02-15673  Filed  6-20-02;  8:45  am] 
■UMQ  coot  tna-01-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1339;  MB  Doctot  No.  02-136;  RM- 
104581 

Radio  Broadeaatlng  Sarvicaa; 
Arlington,  More,  and  Tlia  Dallaa,  OR; 
Covington  and  Trout  Laka,  WA 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  dociunent  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Mid-Coliunbia 
Broadcasting.  Inc.,  licensee  of  Station 
KMCQ(FM)  ("KMCQ"),  Channel  283C. 


The  Dalles,  Oregon,  and  First 
Broadcasting  Company,  L.P.  jointly 
("Joint  Parties").  First  Broadcasting 
Company,  L.P.  holds  an  option  to 
purchase  Station  KMCQ.  The  petition 
proposes  to  change  the  commimity  of 
license  of  Station  KMCQ  from  The 
Dalles,  Oregon  to  Covington, 
Washington,  and  to  downgrade  that 
station's  channel  from  Channel  283C  to 
283C3,  pursuant  to  the  provisions  of 
Section  1.420(i)  of  the  Commission's 
Rules.  The  Joint  Parties  also  propose  the 
allotments  of  Channel  283C1  to  Moro, 
Oregon,  Channel  261C2  to  Arlington. 
Oregon,  and  Channel  226A  to  Trout 
Lake,  Washington,  as  first  local  aural 
transmission  services.  The  coordinates 
for  requested  Channel  283C3  at 
Covington,  Washington,  are  47-12-02 
NL  and  122-00-27  WL.  The  coordinates 
for  requested  Channel  283C1  at  Moro, 
Oregon  are  45-29-03  NL  and  120-43-48 
WL.  The  coordinates  for  requested 
Channel  261C2  at  Arlington.  Oregon  are 
45-43-01  NL  and  121-11-59  WL.  The 
coordinates  for  requested  Channel  226A 
at  Trout  Lake,  Washington,  are  45-58- 
38  NL  and  121-32-11  WL. 

Petitioner's  reallotment  proposal 
complies  with  the  provisions  of  Section 
1.420(i)  of  the  Commission's  Rules,  and 
therefore,  the  Commission  will  not 
accept  competing  expressions  of  interest 
in  the  use  of  Channel  283C3  at 
Covington.  Washington,  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel. 

DATES:  Comments  must  be  filed  on  or 
before  July  29.  2002,  and  reply 
comments  on  or  before  August  13.  2002. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission.  445  12th 
Street.  SW-,  Room  TW-A325. 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  J. 
Dominic  Montdian,  Esq.,  Liivaask  Cobb 
Richards  &  Fraser,  PC.;  777  High  Street, 
Suite  300;  Eugene,  Oregon  97401 
(Counsel  for  Mid-Coliunbia 
Broadcasting,  Inc.)  and  Mark  N.  Lipp, 
Esq.,  Shook,  Hardy  &  Bacon.  LLP.;  600 
14th  Street,  NW.,  Suite  800; 
Washington,  DC  20005  (Coimsel  for 
First  Broadcasting  Company.  L.P.) 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman.  Media  Bureau,  (202) 
418-2180. 

SUPPl^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-136,  adopted  May  29,  2002,  and 
released  June  7,  2002.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
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regular  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
n,  445  12th  Street.  SW.,  CY-A257, 
Washington.  DC.  20554.  This  dociunent 
may  also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  n.  445    - 
12th  Street,  SW.,  Room  CY-B402. 
Washington.  DC.  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aoI.com. 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Conunission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filingprocedures  for  conunents.  See 47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radiobroadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
$73,202    [Amended]  ' 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oregon,  is  amended  ^ 
by  adding  Arlington,  Channel  261C2, 
and  Moro,  Channel  283C1 ,  and 
removing  Channel  283C  at  The  Dalles. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  adding  Covington,  Channel 
283C3.  and  Trout  Lake,  Channel  226A. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Assistant  Chief,  Audio  Division,  Office  of 
Broadcast  License  Policy,  Media  Bureau. 
(FR  Doc.  02-15670  Filed  6-20-02;  8:45  am] 

BILLING  CODE  CTIl-OI-P 


DEPARTMENT  OF  THE  INTERIOR 
Flah  and  WIMilfa  Sarvica 
50  CFR  Part  17 
RIN  1018-AF43 

Endangarad  and  Thraatanad  WIMHfa 
and  Planta;  Suppiamantal  Propoaad 
Rule  To  Remove  the  Douglaa  County 
Population  of  Columbian  Whita-Tailed 
Dear  From  the  Federal  Liat  of 
Endangered  and  Threatened  Wildlife; 
Notice  of  a  Public  Hearing 

AtSENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule;  revision  and 
notice  of  public  hearing. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  publishing  a  revised 
proposal  to  establish  two  distinct 
population  segments  (DPS)  of  the 
Columbian  white-tailed  deer 
(Odocoileus  virginianus  leucurus):  The 
Douglas  County  DPS  and  the  Columbia 
River  DPS.  We  also  propose  to  remove 
the  Douglas  County,  Oregon,  population 
from  the  List  of  Endangered  and 
Threatened  Wildlife,  under  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended.  A  previous  proposed  rule 
was  issued  on  May  11, 1999.  In  this 
revised  proposed  rule,  we  provide  new 
information  and  clarify  our  reasons  for 
proposing  to  delist  the  population. 

Current  data  indicate  that  the  Douglas 
County  DPS  of  Columbian  white-ti^iled 
deer  has  recovered.  This  DPS  has    '  _. 
increased  from  about  2,500  animals  in 
1983,  to  over  5,000  today.  The  range  of 
the  population  has  also  increased.  This 
robust  population  growth,  coupled  with 
habitat  acquired  and  protected  for  the 
population,  have  brought  the  Douglas 
County  DPS  to  the  point  where  a  change 
in  status  is  appropriate.  This  recovery 
has  primarily  been  the  result  of  habitat 
acquisition  and  management  for  the 
deer,  hunting  restrictions,  and  the 
application  of  local  ordinances  designed 
to  protect  the  deer  population. 

"The  proposed  delisting  of  the  Douglas 
County  DPS  will  not  change  the 
endangered  status  of  the  Columbia  River 
DPS.  It  will  remain  fully  protected  by 
the  Act. 

DATES:  We  will  accept  comments  until 
the  close  of  business  on  August  20, 
2002.  The  public  hearing  will  be  held 
from  6  p.m.  until  8  p.m.  on  July  30, 
2002,  in  Roseburg,  Oregon.  Prior  to  the 
public  hearing,  the  Service  will  be 
available  from  1  p.m.  to  3  p.m.  to 
provide  information  and  to  answer 
questions.  Registration  for  the  hearing 
will  begin  at  5:30  p.m. 


ADDRESSES:  The  public  hearing  will  be 
held  at  the  Holiday  Inn  Express,  375 
West  Harvard  Blvd,  Roseburg,  Oregon.  If 
you  wish  to  comment,  you  may  submit 
your  comments  and  materials  at  the 
hearing  or  by  any  one  of  several 
methods: 

(1)  You  may  submit  written  comments 
and  information  to  the  State  Supervisor, 
Oregon  Fish  and  Wildlife  Office,  U.S. 
Fish  and  Wildlife  Service,  2600  S.E. 
98th  Ave.,  Suite  100,  Portland,  Oregon 
97266. 

(2)  You  may  hand-deliver  written 
comments  to  our  Oregon  Fish  and 
Wildlife  Office  at  the  address  given 
above. 

(3)  You  may  send  comments  by 
electronic  mail  (e-mail)  to: 
FWlCoIumbianWTD@rl.fws.gov.  See 
the  Public  Comments  Solicited  section 
below  for  file  format  and  other 
information  on  electronic  filing. 

FOR  FURTHER  INFORMATION  CONTACT:  Cat 
Brown.  Wildlife  Biologist,  at  the  Oregon 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section)  (telephone  503/231-6179; 
facsimile  503/231-6195). 
SUPPt.EMENTARY  INFORMATION: 

Background 

The  Columbian  white-tailed  deer 
(Odocoileus  virginianus  leucurus]  is  the 
westernmost  representative  of  30 
subspecies  of  white-tailed  deer  in  North 
and  Central  America  (Halls  1978;  Baker 
1984).  It  resembles  other  white-tailed 
deer  subspecies,  ranging  in  size  from  39 
to  45  kilograms  (kg)  (85  to  100  pounds 
(lb))  for  females  and  52  to  68  kg  (115  to 
150  lb)  for  males  (Oregon  Department  of 
Fish  and  Wildlife  (ODFW)  1995). 
Generally  a  red-brown  color  in  siunmer, 
and  gray  in  winter,  the  subspecies  has 
distinct  white  rings  around  the  eyes  and 
a  white  ring  just  behind  the  nose 
(ODFW  1995).  Its  tail  is  relatively  long, 
brown  on  top  with  a  white  fringe,  and 
white  below  (Verts  and  Carraway  1998). 
The  subspecies  was  formerly  distributed 
throughout  the  bottomlands  and  prairie 
woodlands  of  the  lower  Columbia, 
Willamette,  and  Umpqua  River  basins  in 
Oregon  and  southern  Washington 
(Bailey  1936;  Verts  and  Carraway  1998). 
Early  accounts  suggested  this  deer  was 
locally  common,  particularly  in  riparian 
areas  along  major  rivers  (Gavin  1978). 
The  decline  in  Columbian  white-tailed 
deer  numbers  was  rapid  with  the  arrival 
and  settlement  of  pioneers  in  the  fertile 
river  valleys  (Gavin  1978).  Conversion 
of  brushy  riparian  land  to  agriculture, 
urbanization,  uncontrolled  sport  and 
commercial  hunting,  and  perhaps  other 
factors,  apparently  caused  the 
extirpation  of  this  deer  over  most  of  its 
range  by  the  early  19008  (Gavin  1978). 
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By  1940,  a  population  of  500  to  700 
animals  along  the  lower  Columbia  River 
in  Oregon  and  Washington,  and  a 
disjunct  population  of  200  to  300  in 
Douglas  County,  Oregon,  sxirvived 
(Crews  1939;  Gavin  1984:  Verts  and 
Carraway  1998).  These  two  remnant 
populations  remain  geographically 
separated  by  about  320  kilometers  (km) 
(200  miles  (mi))  of  unsuitable  or 
discontinuous  habitat. 

Coliunbian  white-tailed  deer  in 
Douglas  County  are  most  often 
associated  with  riparian  habitats,  but 
studies  have  shown  that  the  deer  uses 
a  variety  of  lower  elevation  habitat 
types.  Radio-tagged  deer  in  a  recent 


study  selected  riparian  habitats  more 
frequently  than  any  other  habitat  type, 
but  were  also  found  using  all  the  other 
habitat  types  in  the  study  area  (i.e., 
grassland,  grass  shrub,  oak  savannah, 
oak-hardwood  woodland,  oak-hardwood 
savannah  shrub,  oak-hardwood  conifer, 
conifer  and  urban/ suburban  yards) 
(Ricca  1999).  This  study  found  that  the 
areas  of  concentrated  use  within  a  deer's 
home  range  were  generally  located 
within  200  meters  (m)  (650  feet  (ft))  of 
streams  (Ricca  1999).  which  confirms 
earlier  work  (Smith  1981)  suggesting 
that  habitat  type  is  less  important  than 
distance  to  a  stream.  Open  areas 


(grasslands  and  oak  savanna),  are  used 
for  feeding  between  dusk  and  dawn 
(Ricca  1999).  The  diet  of  Colimibian 
white-tailed  deer  consists  of  forbs 
(broad-leaved  herbaceous  plants), 
shrubs,  grasses,  and  a  variety  of  other 
foods,  such  as  lichens,  mosses,  ferns, 
seeds,  and  nuts  (Lowell  Whitney. 
Oregon  State  University,  pers.  comm.. 
2001). 

Population  estimates  for  the 
Columbian  white-tailed  deer  in  Douglas 
Coimty  have  demonstrated  a  fairly 
steady  upward  trend  since  management 
for  the  population  began  (see  Table  1 
and  Figure  1). 


Table  1  —Annual  Trend  Counts  (Based  on  Spring  Censuses)  and  Population  Estimates  (Based  on  Linear 
Regression)  With  Confidence  Intervals  (Lower  and  Upper  Population  Estimates)  for  Columbian  White- 
Tailed  Deer  in  Douglas  County.  1975-2001  ^ 


Yaw 


1975 

1976 

1977 

1978 

1979 

1960 

1981 

1982 

1963 

1964 

1965 

1986 

1987 

1 

1 

1990 

1991  

1992  

1993 

1994  

1995 

1996 

1997  

1996  

1999  • •• 

2000  

2001  - 

^  From  D.  Jackson,  tn  Mr  2001. 


Annual  trend 

count 
(deer/mile) 


Population 
estimate 


Confidence  intervals 


Lower  popu- 
lation esti- 
mate 


1.7 

1230 

407 

1.9 

1400 

528 

1.95 

1570 

650 

2 

1740 

771 

2.3 

1910 

892 

2.3 

2080 

1014 

2.2 

2250 

1135 

2.1 

2420 

1257 

2.5 

2590 

1378 

2.7 

2760 

1500 

2.6 

2930 

1621 

2.2 

3100 

17*3 

4.1 

3270 

1864 

5.6 

3440 

1985 

5 

3609 

2107 

6.6 

3779 

2228 

7.7 

3949 

2350 

5.6 

4119 

2471 

6.6 

4289 

2593 

5.3 

4459 

2714 

4.3 

4629 

2835 

4.3 

4799 

2957 

5.5 

4969 

3078 

4.6 

5139 

3200 

7.7 

5309 

3321 

5.4 

5479 

3443 

6.9 

5649 

3564 

Upper  popu- 
lation esti- 
mate 


2054 
2272 
2489 
2707 
2925 
3143 
3361 
3579 
3797 
4015 
4233 
4451 


4887 
5105 
5322 
5540 
5758 
5975 
6194 
6412 
6630 
6848 
-7066 
7284 
7502 
7720 
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Figure  1 .  Douglas  County  Columbian  white-tailed  deer  Population  estimates  from  1975  to  2001 ,  with 
upper  and  lower  confidence  intervals  (CI).  The  annual  population  estimate  is  superimposed  on  the 
linearregressionestimate(fromD.  Jackson,  in  litt  2001).     * 
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In  the  1930s,  the  Columbian  white- 
tailed  deer  population  in  Douglas 
County  was  estimated  at  200  to  300 
individuals  within  a  range  of  about  79 
square  kilometers  (km^)  (31  square  miles 
(mi2))  (Crews  1939).  By  1983,  the 
population  had  increased  to  about  2,500 
deer  (Service  1983).  The  population  has 
continued  to  grow  and  is  currently 
estimated  at  over  5,000  deer  (Columbian 
White  Tailed  Deer  Recovery  Team 
(Recovery  Team),  in  litt.  2001;  ODFW, 
in  litt.  2001;  DeWaine  Jackson,  ODFW, 
in  litt.  2001).  Along  with  this  increase 
in  numbers,  the  range  also  has 
expanded  to  the  north  and  west,  and  the 
subspecies  now  occupies  an  area  of 
approximately  800  km^  (309  mi^) 
(ODFW  1995).  In  2001.  ODFW  estimated 
that  there  were  about  6.9  deer  per  mile 
along  their  standard  census  routes,  with 
a  sex  ratio  of  22  adult  bucks  to  100  adult 
does,  and  about  35  fawns  to  100  does. 
Annual  population  surveys  indicate  that 
deer  density  has  doubled  in  the  last  20 
years,  and  the  population  may  be  at  or 
near  carrying  capacity  in  portions  of  its 
range  within  Douglas  County  (Ricca 
1999). 

The  State  of  Oregon  has  had  a  long 
history  of  research  and  active 
management  of  the  Douglas  County 
population  of  Columbian  white-tailed 
deer.  In  1927.  the  Oregon  State 


Legislating  established  a  White-tailed 
Deer  Refuge  in  Douglas  County.  Early 
studies  estimated  a  population  of  200  to 
300  Columbian  white-tailed  deer  on  the 
refuge,  and  an  approximately  equal 
number  of  Columbian  black-tailed  deer 
(Odocoileus  hemionus  columbiana) 
(Crews  1939).  The  white-tailed  deer  in 
Douglas  County  was  subsequently 
considered  to  be  a  black-tailed  deer  or 
a  hybrid  between  the  black-tailed  deer 
and  the  Coliunbian  white-tailed  deer  by 
the  State  of  Oregon  (ODFW  1995);  the 
refuge  was  dissolved  in  1952,  and 
regulated  hunting  resumed  (Gavin 
1984).  In  1978,  Oregon  recognized  the 
white-tailed  deer  population  in  Douglas 
County  as  the  Columbian  white-tailed 
deer  and  prohibited  hunting  of  white- 
tailed  deer  in  that  County  (Service 
1983). 

Since  1978,  ODFW  has  conducted 
spring  and  fall  surveys  to  estimate 
population  size,  recruitment,  and  sex 
ratios  (ODFW,  in  litt.  2001).  Standard 
routes  for  spotlight  surveys  have  been 
established  along  76.4  km  (47.5  mi)  of 
road  within  the  known  range  of  the 
population  (ODFW,  in  litt.  2001).  The 
fall  deer  census  counts  both  Columbian 
white-tailed  deer  and  Columbian  black- 
tailed  deer  throughout  Douglas  County, 
from  November  15  thru  December  15  in 
most  years,  on  warmer,  rainy  nights 


when  the  deer  are  most  active.  All  deer 
observed  are  classified  by  species,  sex. 
and  age  (i.e.,  fawns,  does,  or  bucks  by 
antler  class).  This  allows  an  estimate  of 
fawn  production  going  into  winter 
(fawns  per  100  adults),  and  in  the  case 
of  black-tailed  deer,  the  post  hunting 
season  buck  survival  (bucks  per  100 
does)  (Steve  Denney.  ODFW,  in  litt. 
2001). 

The  spring  census  is  similar  to  the  fall 
count.  On  warm,  wet  nights  in  March. 
ODFW  conducts  a  spotlight  count  along 
the  standard  road  routes,  recording  both 
white-tailed  and  black-tailed  deer.  All 
deer  observed  are  recorded  and 
classified  as  either  adults  or  fawns;  this 
provides  an  estimate  of  overwinter  fawn 
survival  (fawns  per  100  does)  and 
population  trend  (expressed  as  deer  per 
mile)  (S.  Denney.  in  litt.  2001). 

The  State  also  implements  an  active 
research  program,  in  coordination  with 
the  Service  arid  Oregon  State  University, 
to  investigate  deer  habitat  use  and 
movement  of  radio-tagged  individuals 
(Ricca  1999;  ODFW  1995;  ODFW,  in  litt. 
2001).  Since  1998,  for  example,  ODFW 
has  been  transplanting  radio-tagged 
Columbian  white-tailed  deer  from  areas 
of  high  deer  densities  to  Mildred  Kanipe 
Memorial  Park  in  northwestern  Douglas 
County.  The  goals  of  the  project  have 
been  to  boost  numbers  of  deer  in  the 
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park,  accelerate  range  expansion  to  the 
north,  to  refine  capture  and 
transplanting  techniques,  and  to  move 
deer  from  areas  whore  damage  has  been 
a  concern  (S.  Denney.  in  Utt.  2001). 

The  Columbian  wnite-tailed  deer  was 
listed  as  endangered  by  the  State  with 
the  passage  of  the  Oregon  Endangered 
Species  Act  in  1987  (ODFW  1995).  In 
1995.  ODFW  reviewed  the  status  of  the 
Columbian  white-tailed  deer  in  Oregon 
(both  Douglas  County  and  Columbia 
River  populations),  and  concluded  that 
the  subspecies  had  recovered  (ODFW 
1995).  At  the  November  1995  meeting  of 
the  Oregon  Fish  and  Wildlife 
Commission  (OFWC).  the 
Commissioners  voted  unanimously  to 
remove  the  Columbian  white-tailed  deer 
from  the  State  of  Oregon  list  of 
threatened  and  endangered  species;  the 
subspecies  was  placed  on  the  State 
Sensitive  Species  List  for  continued 
monitoring  (OFWC  1995).  Oregon 
continues  to  prohibit  hunting  of  white- 
tailed  deer  in  all  western  Oregon  big 
game  management  units  (ODFW  2001). 

Distinct  Vertebrate  Population  Segment 

The  Douglas  County  and  Columbia 
River  populations  of  the  Columbian 
white-tailed  deer  meet  the  requirements 
for  consideration  as  distinct  population 
segments  as  described  in  our  Policy 
Regarding  the  Recognition  of  Distinct 
Vertebrate  Population  Segments, 
published  in  the  Federal  Register  on 
February  7. 1996  (61  FR  4722).  For  a 
population  to  be  considered  as  a  distinct 
vertebrate  population  segment,  two 
elements  are  considered:  (1)  The 
discreteness  of  the  population  segment 
in  relation  to  the  remainder  of  the 
species  to  which  it  belongs;  and  (2)  the 
significance  of  the  population  segment 
to  the  species  to  which  it  belongs. 
A  population  may  be  considOTed 
discrete  if  it  is  (1)  separated  from  other 
populations  of  the  same  taxon  due  to 
physical,  physiological,  ecological,  or 
behavioral  factors  or  (2)  limited  by 
international  governmental  boimdaries 
where  there  are  differences  in  control  of 
exploitation,  management  of  habitat, 
conservation  status,  or  regulatory 
mechanisms.  The  Douglas  Cdunty  and 
Columbia  River  populations  of 
Columbian  white-tailed  deer  are 
discrete  because  they  are  geographically 
isolated  from  each  other.  Historically, 
this  subspecies  ranged  bt>m  the  south 
end  of  Puget  Sound  in  Washington 
south  to  the  Umpqua  River  drainage  in 
Oregon  (Bailey  1936).  At  the  present 
time,  the  subspecies  is  found  in  two 
locations  (along  the  Columbia  River  in 
Washington  and  Oregon,  and  in  Douglas 
County.  Oregon),  which  are  separated 
by  over  320  km  (200  mi)  of 


discontinuous  or  unsuitable  habitat. 
Columbian  white-tailed  deer  are  not 
migratory  and  appear  to  restrict  their 
movements  to  relatively  small  home 
ranges  (ODFW  1995).  Laboratory 
research  has  also  demonstrated  that 
there  is  a  relatively  large  genetic 
difference  between  the  Douglas  County 
and  Columbia  River  populations  of 
Columbian  white-tailed  deer  (Gavin  and 
May  1988),  which  indicates  a  lack  of 
gene  flow  between  the  two  populations. 
As  a  result,  the  wide  geographic  gap  in 
suitable  habitat  between  the  Columbia 
River  and  Douglas  County  populations 
demonstrates  that  this  subspecies  has 
two  discrete  population  segments. 

The  following  issues  are  considered 
when  determining  significance:  (1) 
Persistence  of  the  discrete  population 
segment  in  an  unusual  or  unique  setting 
for  the  taxon;  (2)  evidence  that  loss  of 
the  segment  would  result  in  a 
significant  gap  in  the  range  of  the  taxon; 

(3)  the  discrete  population  segment 
represents  the  only  surviving  natural 
occurrence  of  a  taxon  that  may  be  more 
abxindant  elsewhere  as  an  introduced 
population  outside  its  historic  range;  or 

(4)  the  population  segment  differs  from 
other  populations  of  the  species  in  its 
genetic  characteristics. 

The  Douglas  County  and  Columbia 
River  populations  are  considered 
significant  under  our  policy  based  on 
two  factors.  First,  the  loss  of  either  of 
the  Douglas  County  and  Columbia  River 
populations  would  result  in  a 
significant  gap  in  the  range  of  the 
subspecies.  The  loss  of  either 
population  would  substantially 
constrict  the  current  range  of  the 
subspecies.  Second,  each  population 
has  genetic  characteristics  that  are  not 
found  in  the  other  population  (Gavin 
and  May  1988).  Because  the  Douglas 
Coimty  and  Columbia  River  populations 
of  the  Columbian  white-tailed  deer  are 
discrete  and  significant,  they  warrant 
recognition  as  Distinct  Vertebrate 
Population  Segments  under  the  Act. 

Review  of  the  Columbian  White-Tailed 
Deer  Recovery  Plan 

In  accordance  with  the  Act,  we 
appointed  a  team  of  experts  to  develop 
a  recovery  plan  for  the  Columbian 
white-tailed  deer.  We  approved  the 
original  Columbian  White-tailed  Deer 
Recovery  Plan  (Recovery  Plan)  in  1977. 
and  the  Recovery  Team  revised  the 
Recovery  Plan  in  1983  to  include  the 
newly  recognized  Douglas  County 
population  (Service  1983). 

Because  of  the  distance  between  the 
Coliunbia  River  and  Douglas  Coimty 
populations  and  differences  in  habitats 
and  tlueats,  the  Recovery  Plan  addresses 
the  recovery  of  each  population 


separately.  The  Recovery  Plan  identified 
the  following  objectives  for  the  Douglas 
County  population:  (1)  To  downlist  the 
population  to  threatened,  the  Recovery 
Plan  recommended  the  maintenance  of 
1.000  Columbian  white-tailed  deer  in  a 
viable  status  on  lands  within  the 
Umpqua  Basin  of  Douglas  County,  while 
keeping  the  relative  proportions  of  deer 
habitat  within  the  known  range  of  the 
subspecies  from  further  deterioration; 
(2)  Additionally,  to  delist  the 
population,  it  recommended  the 
maintenance  of  a  minimiun  population 
of  500  animals  from  the  larger 
population  be  distributed  on  2.226 
hectares  (ha)  (5,500  acres  (ac))  of 
suitable,  secme  habitat  within  the 
Umpqua  Basin  of  Douglas  County  on 
lands  owned,  controlled,  protected,  or 
otherwise  dedicated  to  the  conservation 
of  the  species  (Service  1983). 

The  Recovery  Plan  defined  seciwe 
habitat  as  those  areas  which  are 
protected  frx)m  adverse  human  activities 
(e.g..  heavy,  imregulated  grazing  by 
domestic  animals,  clearing  of  woody 
plants)  in  the  foreseeable  futiu«,  and 
which  are  relatively  safe  &t>m  natiual 
phenomena  that  would  destroy  their 
value  to  the  subspecies  (Service 
1983:46).  The  Recovery  Plan  did  not 
define  secure  habitat  to  include  only 
publicly  owned  lands;  rather  it  provided 
further  guidance  on  socvae  habitat  by 
stating  that  local  entities,  including 
planning  commissions,  county  parks 
departments,  and  farm  bureaus,  could 
secure  habitat  through  zoning 
ordinances,  land  use  planning,  parks 
and  greenbelts,  agreements,  memoranda 
of  understanding,  and  other 
mechanisms  available  to  local 
jurisdictions  (Service  1983:52).  The 
Recovery  Plan  also  recommended  that 
private  conservation  organizations  be 
encouraged  to  secure  habitat  for 
Columbian  white-tailed  deer  through 
easements,  leases,  acquisitions, 
donations,  or  trusts  (Service  1983:52). 

The  Recovery  Plan  identified  a  series 
of  tasks  that  the  Recovery  Team 
recommended  to  meet  the  downlisting 
and  delisting  objectives  for  the  Douglas 
County  population  of  Columbian  white- 
tailed  deer  (Service  1983:45-54).  These 
tasks  fall  into  five  main  categories:  (1) 
Track  population  status;  (2)  ensure 
viability  of  the  population  through 
enforcement  of  existing  laws  and 
regulations;  (3)  secure  and  protect 
hu)itat  to  allow  the  population  to    ■ 
increase;  (4)  study  the  ecology  of  the 
population  and  assess  the  threat  of 
Hybridization  with  Columbian  black- 
tailed  deer;  and  (5)  encourage  public 
support  for  Columbian  white-tailed  deer 
restoration.  Nearly  all  of  the  tasks  listed 
in  the  Recovery  Plan  (Service  1983} 
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have  been  accomplished.  We  provide  a 
siunmary  of  recovery  tasks  and  their 
implementation  status  below. 

(1)  Track  population  status.  Tasks  in 
this  first  category  have  been  fully 
implemented.  ODFW,  with  funding 
from  the  Service,  has  surveyed  the 
population  almost  yearly  since  1978. 
Dqta  collected  include  spring  and  fall 
trend  counts,  estimates  of  overall 
population  size,  recruitment,  and  sex 
ratios.  Surveys  indicate  that  the 
population  has  grown  frova  about  2,500 
animals  in  1982  to  about  5,000  in  2001 
(Service  1983;  ODFW,  in  litt.  2001).  The 
Recovery  Plan  included  a  model  to 
estimate  the  minimiun  population  size 
necessary  to  avoid  extinction;  using  this 
model,  the  Recovery  Team  concluded 
that  a  population  of  500  deer  in  Douglas 
County  could  be  considered  safe  frt>m 
the  potentially  deleterious  effects  of 
inbreeding  (Service  1983).  The  most 
recent  estimate  of  the  overall  population 
of  Columbian  white-tailed  deer  in 
Douglas  County  is  significantly  larger 
than  the  objectives  established  in  the 
recovery  plan  (ODFW,  in  litt.  2001). 

(2)  Ensure  viability  of  the  population 
through  enforcement  of  existing  laws 
and  regulations.  Tasks  concerning 
enforcement  of  existing  laws  to  protect 
the  Columbian  white-tailed  deer  have 
been  fully  implemented.  It  is  currently 
illegal  to  take  Columbian  white-tailed 
deer  under  State  law  (ODFW  2001)  and 
as  proscribed  in  section  9  of  the  Act. 
Service  biologists  have  coordinated  with 
our  agency's  Law  Enforcement  Special 
Agents  and  our  National  Fish  and 
Wildlife  Forensics  Laboratory  in 
Ashland,  Oregon,  to  refer  illegal  take 
cases  to  the  (Jregon  State  Police,  which 
has  successfully  prosecuted  a  niunber  of 
Columbian  white-tailed  deer  poaching 
cases  (Sgt.  Joe  Myhre,  Oregon  State 
Police,  pers.  comm.,  2001).  See 
additional  discussion  under  Factor  D, 
below,  for  more  detail.  We  have  also 
engaged  in  section  7  consultations  with 
Federal  agencies  for  those  actions  which 
were  determined  to  have  the  potential  to 
affect  Columbian  white-tailed  deer. 

(3)  Secure  and  protect  habitat  to  allow 
the  population  to  increase.  Since  1978, 
over  2,830  ha  (7,000  ac)  have  come  into 
public  ownership  and  are  being 
managed  for  values  compatible  with 
Columbian  white-tailed  deer  use  (see 
full  description  of  these  parcels  in 
Factor  A,  below).  This  acreage  includes 
the  North  Bank  Habitat  Management 
Area  (NBHMA),  managed  by  the  Bureau 
of  Land  Management  (BLM),  and 
Mildred  Kanipe  Memorial  Park.  Smaller 
parcels  owned  by  Douglas  County  and 
The  Nature  Conservancy  (TNC)  also 
provide  secure  refugia  for  deer.  In 
addition,  Douglas  County  has  used  its 


authorities  to  conserve  the  Columbian 
white-tailed  deer.  The  Douglas  County 
Comprehensive  Plan  (DCPD)  (DCPD 
2000a),  county  zoning  ordinances 
(DCPD  2000b),  and  the  Douglas  County 
Deer  Habitat  Protection  Program  (DCPD 
1995),  also  have  been  essential  in 
protecting  open  space  and  rural 
agricultural  landscapes  used  by  the 
deer. 

The  Recovery  Plan  recommended  that 
the  Service  and  ODFW  develop  a  long- 
term  management  plan  for  the  Douglas 
County  population  of  Columbian  white- 
tailed  deer  (Service  1983:50).  Although 
a  single,  population-wide  plan  has  not 
been  prepared,  this  task  has  been,  or  is 
being,  accomplished,  in  part,  through 
site-specific  management  plans  for  the 
NBHMA  (BLM  2001),  Douglas  County's 
Habitat  Protection  Program  for  the 
Columbian  white-tailed  deer  (DCPD 
1995),  and  Mildred  Kanipe  Memorial 
Park  (plan  currently  under 
development)  (Jeff  Powers,  Director, 
Douglas  County  Parks  Department,  pers. 
comm.,  2001). 

(4)  Study  the  ecology  of  the 
population  and  assess  the  threat  of 
hybridization  with  Columbian  black- 
tailed  deer  Several  tasks  in  the 
Recovery  Plan  recommended  research 
on  the  ecology  of  the  population.  A 
substantial  amount  of  research  has  been 
conducted  by  ODFW  and  Oregon  State 
University  (Smith  1981;  ODFW  1995; 
Ricca  1999;  L.  Whitney,  pers.  comm., 
2001).  BLM  used  information  from  these 
studies  to  develop  the  NBHMA 
management  plan,  the  largest  property 
managed  for  the  deer.  Laboratory 
studies  and  field  observations  have  been 
used  to  gauge  the  extent  of 
hybridi^tion  between  Columbian 
white-tailed  deer  and  Columbian  black- 
tailed  deer  in  Douglas  County  (Gavin 
and  May  1988;  Kistner  and  Denney 
1991;  ODFW  1995);  none  of  these 
studies  has  indicated  that  hybridization 
is  a  threat  to  the  population. 

(5)  Encourage  puolic  support  for 
Columbian  white-tailed  deer  restoration. 
The  final  set  of  tasks  in  the  Recovery 
Plan  deals  with  educating  the  public 
about  the  Columbian  white-tailed  deer 
restoration  program.  This  task  continues 
to  be  implemented  by  biologists  from 
the  Service  and  ODFW.  ODFW  has 
produced  informational  materials  on  the 
deer  population  in  Douglas  County  for 
the  public  and  landowners.  The  Service 
and  ODFW  also  provide  information 
and  reconunendations  to  private 
landowners  who  have  Columbian  white- 
tailed  deer  on  their  property. 

Recovery  Plans  are  intended  to  guide 
and  measure  recovery.  The  Act  provides 
for  delisting  whenever  the  best  available 
information  indicates  that  a  species. 


subspecies,  or  distinct  population 
segment  is  no  longer  endangered  or 
threatened.  The  Columbian  white-tailed 
deer  population  is  robust  and 
expanding,  and  substantial  habitat  has 
been  protected  by  Federal  acquisition 
and  Douglas  County's  zoning  and  open 
space  regulations.  We  acknowledge  that 
it  is  difficult  to  demonstrate  that  the 
specific  delisting  objective  of  500  deer 
on  5,500  ac  of  secure  habitat  as  stated 
in  the  Recovery  Plan  has  been  met 
(Service  1983).  Surveys  consistently 
show  that  most  deer  depend  on  a 
combination  of  public  and  private 
lands.  Five  hundred  deer  may  live 
entirely  on  seciue  and  sai table  lands 
managed  for  deer,  but  demonstrating 
that  is  not  feasible.  However,  as 
discussed  below  in  the  listing  foctor 
analysis,  we  believe  that  the  improved 
status  of  the  Columbian  white-tailed 
deer  in  Douglas  County  justifies  its 
removal  from  the  List  of  Endangered 
and  Threatened  Wildlife.  We  have 
reached  this  conclusion  with  the 
concurrence  of  the  Recovery  Team 
(Recovery  Team,  in  litt.  2001). 

Previous  Federal  Action 

On  March  11, 1967,  the  Columbian 
white-tailed  deer  was  listed  in  the 
Federal  Register  as  an  endangered 
species  under  the  Endangered  Species 
Preservation  Act  of  1966  (32  FR  4001). 
At  that  time,  the  subspecies  was 
believed  to  occur  only  along  the 
Columbia  River,  whereas  the  population 
in  Douglas  County  was  believed  to  be 
hybridized  with  the  Columbian  black- 
tailed  deer  (ODFW  1995).  On  March  8, 
1969,  we  again  published  in  the  Federal 
Register  (34  FR  5034)  a  list  of  fish  and 
wildlife  species  threatened  with 
extinction  under  the  Endangered 
Species  Conservation  Act  of  1969.  This 
list  again  included  the  Columbian 
white-tailed  deer.  On  August  25, 1970, 
we  published  a  proposed  list  of 
endangered  species,  which  included  the 
Columbian  white-tailed  deer,  in  the 
Federal  Register  (35  FR  13519)  as  part 
of  new  regulations  implementing  the 
Endangered  Species  Conservation  Act  of 
1969.  This  rule  became  final  on  October 
13,  1970  (35  FR  16047).  Species  listed 
as  endangered  on  the  above-mentioned 
lists  were  automatically  included  in  the 
Lists  of  Endangered  and  Threatened 
Wildlife  when  the^  Endangered  Species 
Act  was  enacted  in  1973.  In  1978,  the 
State  of  Oregon  determined  that  white- 
tailed  deer  in  the  Roseburg  area 
belonged  to  the  Colimibian  subspecies 
(ODFW  1995).  This  determination 
resulted  in  that  population  being 
considered  as  endangered,  together  with 
the  Columbia  River  population. 
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On  May  11. 1999.  we  published  a 
proposed  rule  to  remove  the  Douglas 
Co\mty  population  of  Columbian  white- 
tailed  deer  from  the  List  of  Endangered 
and  Threatened  Wildlife  (64  FR  25263). 
We  accepted  public  comments  until  July 
12, 1999.  We  reopened  the  public 
comment  period  on  November  3, 1999, 
to  allow  peer  review  of  the  proposed 
rule  (64  FR  59729).  and  the  comment 
period  closed  on  November  18. 1999. 
We  opened  the  public  comment  period 
again  from  December  29. 1999.  to 
January  13.  2000.  in  order  to  provide 
three  peer  reviewers  an  opportunity  to 
review  previous  public  comments,  and 
to  accept  any  new  public  comments  on 
the  proposed  rule  (64  FR  72992). 

Summaiy  of  ComniMit*  on  the  First 
Proposal 

In  the  May  11. 1999.  proposed  rule 
and  associated  notifications,  and 
subsequent  comment  period  reopenings. 
we  requested  all  interested  parties  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  We 
contacted  appropriate  Federal  and  State 
agencies,  county  governments,  scientific 
organizations,  and  other  interested 
parties  and  asked  them  to  comment.  We 
published  newspaper  notices  in  the 
News-Review,  Roseburg,  Oregon,  on 
May  30. 1999.  and  November  9. 1999. 
and  in  The  Oregonian,  Portland. 
Oregon,  on  May  30, 1999.  and 
November  7. 1999.  which  invited 
general  public  comment.  We  received 
89  comments,  including  those  of  1 
Federal  agency,  the  State  of  Oregon.  3 
academic  or  agency  scientists,  the 
Recovery  Team,  and  70  individuals  or 
groups;  73  supported,  14  opposed,  and 
4  were  neutral  on  the  proposed  action. 

Comments  included  substantial  new 
information  regarding  the  management 
status  of  parcels  considered  secure  for 
deer,  and  some  commenters  questioned 
our  interpretation  of  population 
estimates  for  deer  on  those  parcels.  In 
this  supplemental  proposed  rule,  we 
acknowledge  the  merit  of  these 
comments,  and  have  completely  revised 
the  proposed  rule  to  incorporate  this 
information,  as  well  as  other  new 
information  available  since  the 
publication  of  the  proposed  rule  in 
1999.  We  will  seek  peer  review  of  this 
proposal  during  the  public  comment 
period.  , 

Comments  received  during  the 
comment  periods  are  addressed  in  the 
following  summary.  Comments  of  a 
similar  nature  or  point  are  grouped  into 
a  number  of  general  issues. 

Issue  1 :  One  commenter  raised 
questions  about  the  quality  of  the 
information  used  in  preparing  the 


original  proposed  rule.  This  commenter 
provideo  information  regarding  the 
management  status  of  parcels 
considered  secure  for  deer,  and  also 
criticized  the  interpretation  of 
population  estimates  for  deer  on  those 
parcels. 

Our  Response:  We  have  revised  the 
proposed  rule  to  better  explain  the  basis 
for  delisting.  The  revised  proposed  rule 
incorporates  the  information  provided 
by  the  commenter,  as  well  as  new 
information  available  since  the 
publication  of  the  proposed  rule  in 
1999.  We  have  carefully  re-examined  all 
available  information  on  current  threats 
to  the  population,  the  relevant 
management  documents  for  parcels 
providing  habitat  for  the  deer,  and  deer 
population  estimates  in  revising  the 
proposed  rule.  Because  of  this  new 
information,  we  are  issuing  this 
supplemental  proposed  rule  to  delist  the 
Douglas  County  population  of 
Columbian  white-tailed  deer,  and  are 
providing  another  opportunity  for  the 
public  to  comment  on  this  new 
proposal.  We  will  also  seek  peer  review 
of  this  proposal  during  the  public 
comment  period. 

Issue  2:  One  commenter  asserted  that 
the  delisting  criteria  specified  in  the 
Recovery  Plan  had  not  been  met.  and 
that  we  must  withdraw  our  proposal  to 
delist  until  all  of  the  goab  identified  in 
the  Recovery  Plan  had  been  fully 
attained. 

Our  Response:  Recovery  plans  are 
intended  to  guide  and  measure 
recovery,  but  the  Act  also  provides  for 
delisting  a  species  whenever  it  is  no 
longer  endangered  or  threatened  based 
on  an  analysis  of  five  factors  set  forth  in 
the  Act  (16  U.S.C.  §  1533(a){i).  see  also 
50  CFR  §  424.11(d)).  The  deer 
population  is  larger  and  more  robust 
than  the  Recovery  Team  envisioned  in 
1983,  and  over  2,830  ha  (7.000  ac)  of 
habitat  used  by  the  deer  has  been 
acquired  by  Federal  and  local 
government  agencies. 

We  acknowledge  that  we  do  not  know 
if  the  Columbian  white-tailed  deer  has 
met  the  delisting  criterion  specified  in 
the  Recovery  Plan  (Service  1983)  (e.g.. 
500  deer  distributed  on  5.500  acres  of 
secure  habitat).  However,  the  deer 
population  is  large,  a  substantial 
amoiint  of  habitat  in  Douglas  County  is 
being  managed  for  values  compatible 
with  Colui^an  white-tailed  deer 
needs,  and  threats  to  its  continued 
existence  have  been  ameliorated.  Our 
review  of  the  five  factors  (see  discussion 
in  the  Simmiary  of  Factors  Affecting  the 
Species  below)  shows  that  the  Dou^as 
County  population  of  Columbian  white- 
tailed  deer  has  recovered  and  no  longer 
requires  the  protection  of  the  Act.  We 


have  reached  this  conclusion  with  the 
concurrence  of  the  Recovery  Team 
(Recovery  Team,  in  litt.  2001). 

Issue  3:  One  conunenter  referred  to  a 
task  in  the  Columbian  White-tailed  Deer 
Recovery  Plan  which  recommended 
completion  of  a  long-term  management 
plan  for  the  Douglas  County  population 
of  the  deer.  The  conunenter  claimed  that 
delisting  should  not  be  considered  until 
this  task  is  completed. 

Our  Response:  Although  a  single, 
population-wide  plan  has  not  been 
prepared,  this  task  has  been 
accomplished,  in  part,  through 
management  plans  for  the  North  Bank 
Habitat  Management  Area 
(NBHMA)(BLM  2001)  and  Douglas 
County's  Habitat  Protection  Program 
(DCPD  1995)  for  the  Columbian  white- 
tailed  deer.  La  addition,  a  management 
plan  is  ciurently  under  development  for 
Mildred  Kanipe  Memorial  Park  0 
Powers,  pers.  comm..  2001).  These  large 
parcels,  in  concert  with  other  lands  in 
public  ownership  and  those  governed 
by  E)ouglas  County  through  zoning  and 
open  space  regulations,  ensure  the 
population's  continued  protection.  See 
the  full  discussion  of  this  issue  under 
Factor  A.  below. 

Issue  4:  We  received  10  comment 
lettMS  with  reconunendations  regarding 
the  5-yQar  post-delisting  monitoring 
plan.  Peer  reviewers  of  the  original 
proposed  rule  to  delist  the  population 
unanimously  stressed  the  importance  of 
a  monitoring  program  based  on  rigorous 
sampling  procedures,  in  order  to  detect 
real  trends  in  the  population. 

Our  Response:  Section  4(g)  of  the  Act 
requires  the  Service  to  implement  a 
system,  in  cooperation  with  the  State,  to 
effectively  monitor  the  status  of  delisted 
recovered  species  for  a  minimimi  of  5 
years.  If  we  do  delist  the  population,  we 
will  ask  the  Recovery  Team  and 
stakeholders  to  work  with  Service 
biologists  to  design  and  implement  a 
statistically  sound  monitoring  plan  for 
the  Douglas  County  population  of  the 
deer  immediately  after  the  final  rule  is 
published.  We  anticipate  that  the 
monitoring  program  will  include  spring 
and  fall  census  counts,  analysis  of  sex 
ratios,  and  recruitment  estimates  to 
determine  population  statiis.  See  the 
Monitoring  section  of  this  proposed  rule 
for  more  information. 

Issue  5:  We  received  three  comment 
letters  on  the  1999  proposed  rule  that 
recommended  the  Service  monitor 
trends  in  habitat  quality.  The 
commenters  suggested  that  formulation 
of  a  habitat  meuiagement  plan  could 
improve  existing  riparian  habitat, 
adjacent  upland  oak  savaimah,  and 
native  grasslands  within  the  range  of  the 
deer  in  Douglas  Coimty.  This 
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information  could  then  be  used  to 
evaluate  areas  for  potential 
transplantation  and  population 
expansion. 

Our  Response:  We  acknowledge  the 
critical  importance  of  maintaining  and 
improving  existing  habitats  used  by  the 
deer.  We  believe  the  currently  approved 
management  plans  provide  excellent 
protection  for  a  substantial  amount  of 
occupied  and  potential  habitats.  The 
monitoring  plan  (see  the  Monitoring 
section)  will  include  an  annual  review 
of  habitat  quality  and  trends,  and  will 
result  in  recommendations  to  the 
Service  and  ODFW,  if  action  is  required. 
We  will  continue  to  work  with  ODFW 
to  identify  additional  parcels  which 
may  be  protected  and  managed  through 
available  mechanisms,  such  as 
conservation  easements  with  willing 
landowners. 

Issue  6:  Several  commenters 
recommended  that  additional  iiesearch 
should  be  pursued  after  the  Douglas 
County  population  of  Columbian  white- 
tailed  deer  is  delisted.  Recommended 
research  included:  (1)  A  study  of  the 
genetic  relationship  among  the 
Columbian  white-tailed  deer 
populations  in  Douglas  County  and 
along  the  lower  Columbia  River,  and  the 
northwest  white-tailed  deer  in  Idaho;  (2) 
a  study  of  mortality  caused  by  parasites, 
diseases,  and  predators;  (3)  a  study  to 
determine  if  Columbian  black-tailed 
deer  are  competitively  excluding 
Columbian  white-tailed  deer  from 
portions  of  the  North  Bank  Habitat 
Management  Area;  and  (4)  a  study  of 
Columbian  white-tailed  deer 
movements  at  night,  to  determine  if 
nocturnal  spatial  distribution  is  similar 
to  that  observed  in  daytime  and  twilight 
hours. 

Our  Response:  We  will  work  with  the 
Recovery  "Team  to  identify  needed 
research  and  potential  funding  sources 
that  may  assist  in  the  management  of 
the  population  after  delisting. 

Issue  7:  Several  commenters 
recommended  that  we  initiate  a  trap  and 
transplant  program  to  reduce  densities 
of  Columbian  white-tailed  deer  in 
portions  of  their  range  in  Douglas 
County,  and  to  create  new  populations 
in  historic  range. 

Our  Response:  State  guidelines  direct 
ODFW  to  manage  wildlife  populations 
to  assure  population  health.  An 
important  component  of  the  State's 
continuing  management  of  the 
subspecies  will  likely  include  a 
translocation  program  of  Columbian 
white-tailed  deer  to  currently 
unoccupied  habitat  within  historic 
range.  Present  urban  infrastructure 
creates  obstructions  to  deer  movement 
and  severs  natural  connectivity  between 


habitat  areas.  Interstate  5  and  State  and 
county  highways  create  hazards  that 
impede  deer  movement  because  of 
traffic-induced  mortality  and 
harassment.  In  addition,  fences, 
commercial  and  residential 
developments,  and  other  urban  featiires 
interfere  with  deer  movement  and  the 
availability  of  suitable  habitat  (Service 
2001). 

Over  the  past  3  years,  ODFW  has 
moved  18  Columbian  white-tailed  deer 
to  Mildred  Kanipe  Memorial  Park  from 
areas  with  high  densities.  One  of  the 
objectives  of  this  operation  was  to 
remove  deer  frtim  areas  with  perceived 
damage  problems  (S.  Denney,  in  litt. 
2001).  We  will  work  with  the  Recovery 
Team  and  biologists  at  ODFW  to 
determine  if  continued  translocation  is 
an  appropriate  management  tool  to 
reduce  deer  densities,  and  to  evaluate 
its  potential  to  create  a  new  population 
-in  currently  unoccupied  historic  habitat 
in  the  Umpqua  or  Willamette  basins. 

Issue  8:  We  received  65  comment 
letters  on  the  proposed  rule  from  people 
concerned  that  delisting  the  deer  would 
result  in  excessive  hunting,  leading  to 
the  need  to  re-list  the  population.  One 
other  commenter  recommended  that  the 
Service  monitor  ODFW's  proposed 
harvest  level  for  the  population,  and 
allow  public  input  on  the  issue. 

Our  Response:  If  the  Douglas  Coimty 
population  of  Columbian  white-tailed 
deer  is  delisted,  the  OFWC,  with  input 
&t)m  ODFW,  would  be  responsible  for 
determining  whether  a  sport  himting 
season  is  justified.A  recreational  hunt 
could  be  considered  as  a  tool  to  reduce 
population  densities  and  improve  herd 
health  in  selected  areas  (ODFW,  in  litt. 
2001).  We  will  monitor  the  population 
for  at  least  5  years  after  delisting,  and 
will  work  closely  with  ODFW  to   ■ 
determine  appropriate  management 
options  for  the  population.  If  sport 
hunting  is  determined  to  be  an 
appropriate  management  tool,  we  would 
recommend  conservative  harvest  levels 
to  maintain  a  healthy  population. 

Initially,  ODFW  intends  to  focus  its 
efforts  on  expanding  the  range  of  the 
Columbian  white-tailed  deer  with  a  trap 
and  relocation  program  (ODFW,  in  litt. 
2001).  A  recreational  hunt  could  be 
considered  as  another  tool  to  reduce 
population  densities  and  improve  herd 
health  in  selected  areas  (ODFW,  in  litt. 
2001).  The  population  currently 
numbers  over  5,000  deer,  which  is 
considered  to  be  large  enough  to 
withstand  some  level  of  regulated 
harvest  (ODFW,  in  litt.  2001).  ODFW 
seeks  public  input  before  setting  big 
game  harvest  levels  each  year. 


Summary  of  Factors  Affiscting  the 
Spedes 

Section  4  of  the  Act  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (50  CFR  Part  424) 
set  forth  the  procedures  for  listing, 
reclassifying,  or  removing  species  from 
listed  status.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1)  of  the  Act;  these  same  five  factors 
must  be  considered  when  a  species  is 
delisted.  A  species  may  be  delisted 
according  to  section  424.11(d)  ifd)^  best 
available  scientific  and  commercial  data 
indicate  that  the  species  is  neither 
endangered  nor  threatened  for  one  of 
the  following  reasons:  (1)  Extinction;  (2) 
Recovery;  or  (3)  Original  data  for 
classification  of  the  species  were  in 
error. 

After  a  thorough  review  of  all 
available  information,  we  have 
determined  that  the  Douglas  County 
population  of  Columbian  white-tailed 
deer  is  no  longer  endangered  or 
threatened  with  extinction.  A 
substantial  recovery  has  taken  place 
since  its  listing  in  1978,  and  none  of  the 
five  factors  addressed  in  section  4(a)(1) 
of  the  Act  currently  threatens  the 
continued  existence  of  the  subspecies  in 
Douglas  County.  These  factors,  and  their 
relevance  to  the  Douglas  County 
population  of  Columbian  white-tailed 
deer,  are  discussed  below. 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  habitat  or  range.  The 
Recovery  Team  recognized  conversion 
of  habitat  to  rural  residential  homesites 
and  intensive  livestock  grazing  as  the 
prime  threats  to  Columbian  white-tailed 
deer  habitat  in  Douglas  County  (Service 
1983).  A  large  area  of  habjtat  used  by 
the  deer  has  been  protected,  which  has 
contributed  to  the  population's 
recovery.  Since  1978,  over  2,830  ha 
(7,000  ac)  have  come  into  public 
ownership  within  the  range  of  the 
Douglas  County  population  of 
Columbian  white-tailed  deer.  This 
acreage  includes  the  BLM's  NBHMA 
and  Douglas  County's  Mildred  Kanipe 
Memorial  Park.  In  addition,  several 
smaller  parcels  owned  by  the  county 
and  private  landowners  provide 
important  refuge  or  hiding  cover  for 
deer. 

The  largest  publicly  owned  parcel 
that  provides  habitat  for  deer  is  the 
NBHMA.  The  NBHMA.  formerly  the    . 
Dunning  Ranch,  was  previously 
managed  as  a  working  cattle  ranch.  It 
was  acquired  by  the  BLM  in  1994 
through  a  land  exchange  (BLM  1998) 
specifically  to  secure  habitat  for  the  deer 
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since  it  lies  within  the  population's  core 
habitat.  The  NBHMA  is  located  east  of 
Roseburg  in  the  North  Umpqua  River 
Basin  and  is  characterized  by  four 
distinct  habitat  types:  grasslands  and 
oak  savannah  (29  percent),  hardwood/ 
conifer  forest  (52  percent),  oak 
woodlands  (17  percent),  and  other 
habitat  such  as  rock  outcrops,  riparian 
areas,  and  wetlands  (2  percent)  (BLM 
1998).  As  many  as  348  Columbian 
white-tailed  deer  have  been  estimated  to 
occur  on  the  NBHMA  (S.  Denney. 
ODFW,  pers.  coram.,  2001).  There  was 
no  active  management  at  the  NBHMA  in 
the  period  between  its  acquisition  in 
1994  and  the  completion  of  a 
management  plan  in  2001:  this  lack  of 
management  has  resulted  in  a  decline  in 
habitat  quality  (BLM  2000).  Thatch 
(rank  vegetation)  has  built  up  in 
grassland  areas,  and  invasion  of 
undesirable  shrub  species,  cedar 
encroachment  in  meadow  areas,  and 
conifer  seedling  establishment  in  oak 
woodlands  have  contributed  to  the 
decline  in  habitat  quality  by  inhibiting 
forb  production  for  deer  forage,  and  by 
reducing  the  availability  of  preferred 
cover  (BLM  1998).  Even  with  this 
decline  in  habita^  quality,  the  site 
continues  to  provide  habitat  for  over 
300  deer  in  the  core  of  the  population^ 
range.  The  delay  in  initiation  of 
management  activities  was  due  to  the 
need  to  develop  and  approve  a 
management  plan  for  die  parcel.  A  final 
management  plan  was  approved  in  June 
2001  (BLM  2001). 

Implementation  of  the  NBHMA  final 
management  plan  will  improve  habitat 
quality  for  the  deer  (Service  2001).  In 
October  2001.  BLM  began  implementing 
the  management  plan  by  conducting  a 
controlled  bum  to  remove  thatch  on  162 
ha  (400  ac);  subsequent  monitoring 
shows  that  the  bum  was  successful  and 
new  forage  plants  have  sprung  up  in  the 
bum  zone  (Ralph  Klein,  BLM.  pers. 
comm..  2001).  We  will  track  the 
implementation  of  the  NBHMA 
management  plan  through  annual 
monitoring  reports  from  the  BLM 
(Service  2001). 

Under  the  final  management  plan, 
management  objectives  for  the  site 
include:  (1)  Increased  availability, 
palatability.  and  nutritional  quality  of 
deer  forage  and  browse;  (2)  maintenance 
of  mature  oak,  shrub,  and  herbaceous 
vegetation  components;  (3)  control  of 
noxious  weeds;  and  (4)  development  of 
water  sources  (BLM  2000).  Livestock 
grazing,  prescribed  burning,  thinning, 
and  timber  management  are  some  of  the 
management  tools  that  will  be  used  to 
achieve  these  objectives  (BLM  2000); 
these  activities  will  be  scheduled  to 


avoid  sensitive  periods  (such  as  fewning 
and  nursing)  for  the  deer  (Service  2001). 

Livestock  grazing  and  prescribed 
burning  will  be  used  to  increase  the 
abundance  of  desirable  forage  plants, 
and  thinning  in  oak  woodlands  and 
removal  of  encroaching  conifers  will 
provide  more  preferred  open  canopy 
hiding  cover  for  the  deer  (BLM  2001; 
Service  2001).  Heavy  unregulated 
livestock  grazing  can  be  considered  a 
threat  to  the  Columbian  white-tailed 
deer  (Service  1983:46).  and  the  BLM 
recognizes  that  livestock  grazing  as  a 
tool  to  improve  deer  habitat  will  have  to 
be  managed  carefully  on  the  NBHMA 
(BLM  2001).  Poorly  managed  grazing 
can  lead  to  the  introduction  or  spread  of 
non-native  plant  species,  soil  erosion 
and  compaction,  and  reduction  of 
desirable  deer  forage  plants.  However, 
the  BLM  will  use  livestock  grazing  as  a 
tool  to  reduce  thatch  and  annual  grasses 
in  fiavor  of  native,  perennial  vegetation 
that  the  deer  prefer,  and  in  areas  that  are 
inaccessible  to  equipment  used  for 
mowing  or  seed  drilling  (BLM  2001).  In 
the  final  management  plan  for  the 
NBHMA,  the  BLM  has  stated  that  it  will 
manage  cattle  compot^ition  to  be 
compatible  with  the  deer  (e.g..  as  adult/ 
yearling  units  as  opposed  to  cow/calf 
units)  (BLM  2001);  also,  the  timing  and 
stocking  rates  would  be  based  on 
vegetation  manipiilation  to  benefit  the 
deer,  rather  than  maximize  benefits  to 
the  catUe  (BLM  2001). 

The  final  management  plan  also  calls 
for  development  of  water  guzzlers, 
development  of  springs,  pond 
construction,  stream  rehabilitation,  and 
wetland  enhancement  to  increase  the 
use  of  habitats  that  are  lightly  used  by 
the  deer  at  present  due  to  limited  water 
availability  (BLM  2001).  This,  in 
conjunction  with  forage  and  habitat 
improvement,  should  increase  the 
carrying  capacity  of  the  NBHMA  for 
Columbian  white-tailed  deer,  and  would 
likely  resuh  in  a  better  distribution  of 
animals  across  the  management  area 
(Service  2001). 

The  management  plan  also  provides 
for  a  range  of  recreational  opportunities 
within  the  NBHMA  (non-motorized  trail 
use.  hunting,  and  a  boat  ramp)  (BLM 
2001).  In  our  Biological  Opinion  on  the 
management  plan,  we  concluded  that 
these  activities  are  compatible  with 
management  for  Columbian  white-tailed 
deer  and  other  special  status  species 
because  the  potential  increase  in  public 
use  that  may  result  is  not  anticipated  to 
negatively  impact  the  deer,  and  the  large 
amotmt  of  escape  cover  and  forage  areas 
available  will  provide  an  ample  amount 
of  refuge  area  where  disturbance  may  be 
avoided  (Service  2001). 


Mildred  Kanipe  Memorial  Park, 
managed  by  Douglas  County  Parks 
Department,  is  the  second  largest  parcel 
of  publicly  owned  land  (445  ha)  (1.100 
ac)  within  the  range  of  the  Douglas 
County  population  of  Columbian  white- 
tailed  deer;  it  lies  about  16  km  (10  mi) 
north  of  the  NBHMA.  Ms.  Kanipe  left 
the  ranch  to  Douglas  Coxmty  in  her  will 
and  directed  the  County  to  manage  it  as 
a  wildlife  refuge  and  working  ranch 
(Kanipe  1983).  Park  activities,  including 
recreation  (equestrian  and  hiking  trails), 
timber  harvest,  farming,  and  grazing  are 
guided  by  the  provisions  in  Ms. 
Kanipe's  will  and  the  Douglas  County 
Farm  Lease  program  (Kanipe  1983; 
Douglas  Coimty  Parks  Department 
2001).  Ms.  Kanipe's  will  states  that  the 
ranch  is  to  be  used  for  park  purposes 
and  includes  a  number  of  conditions 
relating  to  its  management  as  a  park:  (1) 
No  hunting  or  trapping  is  allowed;  (2) 
all  animals,  birds,  and  fish  are  protected 
as  in  a  refuge,  provided  that  the  county, 
for  park  purposes,  may  plant  and  permit 
fishing  in  the  ranch  ponds;  (3)  trapping 
and  hunting  of  predatory  animals  is 
allowed  in  the  event  that  they  become 
a  nuisance  and  harmful  to  domestic  and 
wild  animals  both  within  the  park  and 
on  adjoining  lands;  (4)  the  county  may 
establish  a  limited  picnic  groimd  and 
associated  parking  facilities,  but  no 
motorized  vehicles  are  permitted  within 
the  park  except  as  may  be  required  for 
park  construction  and  maintenance;  (5) 
pasture  lands  are  to  be  cared  for  and 
continued  in  grass  and,  equestrian  trails 
shall  be  permitted:  and  (6)  no  timber 
shall  be  cut  or  harvested  except  as  may 
be  necessary,  and  cutting  then,  only 
upon  a  sustained  yield  basis  with  all 
revenue  firom  timber  cutting  used  by  the 
county  in  capital  improvements  upon 
this  park  (Kanipe  1983).  The  current 
form  lease  at  the  park  allows  the  lessee 
to  graze  sheep  and  cattle  at  the  ranch. 
The  terms  of  the  lease  include 
provisions  to  maintain  pasture  quality, 
minimize  soil  erosion,  eradicate  noxious 
non-native  plants,  and  protect  native 
wildlife  and  watercourses  (Douglas 
County  Parks  Department  2001).  The    . 
annual  farm  lease  provisions  are 
reviewed  and  approved  by  ODFW 
biologists  (M.  Black.  ODFW.  pen. 
comm..  2001). 

Douglas  County  is  preparing  a 
Coordinated  Resource  Management  Plan 
(CRMP)  for  Mildred  Kanipe  Memorial 
Park;  a  Steering  Committee  has  been 
established,  which  includes 
representatives  from  ODFW,  local 
environmental  and  recreation  groups, 
the  Douglas  County  Parks  Advisory 
Board,  and  individuals  with  forestty 
and  range  expertise  (J.  Powers,  pers. 
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comm..  2001).  The  management  plan 
will  cover  a  wide  range  of  issues, 
including  recreation,  wildlife,  grazing, 
timber  management,  and  riparian 
conservation,  and  will  address  such 
issues  as  the  appropriate  level  of 
livestock  grazing  for  the  long-term  (J. 
Powers,  pers.  comm.,  2001).  In  the  past 
several  years,  Douglas  County  has 
explored  options  for  harvesting  timber 
in  the  park,  but  these  plans  have  been 
set  aside  until  appropriate  options  are 
developed  as  part  of  the  Coordinated 
Resource  Management  Planning  process 
(J.  Powers,  pers.  comm.,  2001). 

Since  1998,  ODFW  has  conducted 
three  translocations  of  marked 
Columbian  white-tailed  deer  to  the  park. 
Of  the  18  deer  transplanted  to  the  park. 
7  are  known  to  have  died.  Of  those  that 
died,  one  was  an  accidental  death,  two 
were  killed  by  vehicles,  one  is 
suspected  to  have  died  of  natural 
causes,  two  were  likely  the  result  of 
predation,  and  one  was  most  likely  an 
illegal  kill  (M.  Black.  ODFW.  pers. 
comm.,  2001;  S.  Denney.  pers.  comm., 
2001).  The  survivors  have  remained  in 
or  near  the  park,  and  at  least  two  radio- 
collared  does  have  been  observed  with 
fawns  (S.  Denney.  in  litt.  2001).  In  2001, 
25  deer  were  counted  in  the  park  (S. 
Denney,  pers.  comm.,  2001). 

One  parcel  on  private  property 
provides  protection  for  Columbian 
white-tailed  deer  habitat  in  perpetuity. 
In  1992,  TNC  purchased  the  Oerding 
Preserve  at  Popcorn  Swale,  a  14-ha  (35- 
ac)  site  which  is  managed  primarily  for 
the  endangered  rough  popcomflower 
{Plagiobothrys  birtus)  (Service  2000b). 
The  management  objective  at  the 
preserve  is  to  restore  the  native  wet 
prairie  (TNC  2001).  but  the  preserve  also 
provides  some  suitable  foraging  habitat 
for  deer.  Surveys  have  detected  about  20 
Columbian  white-tailed  deer  on  the 
parcel  (S.  Denney.  pers.  coram.,  2001). 

Douglas  County  has  implemented 
land  use  plans  and  zoning  ordinances 
that  apply  to  private  lands  to  protect 
habitat  and  assist  in  deer  recovery 
(DCPD  2000a).  These  protective 
measures  include  retention  of  existing 
land  uses  that  maintain  essential  habitat 
components.  Miniraum  lot  sizes  for 
farm  use  and  timberlands,  and  building 
setbacks  along  riparian  zoaes,  have  been 
established  to  ensiue  maintenance  of 
habitat  and  travel  corridors  (ODFW 
1995:  DCPD  2D00a). 

Douglas  County's  Columbian  White- 
tailed  Deer  Habitat  Protection  Program 
was  established  in  1980  (DCPD  2000a). 
The  County,  in  conjimction  with  ODFW 
and  the  Service,  identified  the  range  of 
habitat  with  the  greatest  density  of 
Columbian  white-tailed  deer,  and 
29,743  ha  (73,495  ac)  were  designated  as 


Essential  Habitat  Areas  (DCPD  1995). 
Potential  conflicting  uses  within  the 
Essential  Habitat  Areas  were  identified 
as:  (1)  residential  development  in  native 
riparian  habitat:  (2)  additional  livestock 
development  in  lowland  river  valleys; 
and  (3)  brush  clearing  aimed  at  creating 
and  improving  pastures  for  livestock 
that  removes  cover  for  deer  (DCPD 
2000a:6-19).  To  address  these  concerns, 
96.5  percent  (28,553  ha)  (70,555  ac)  of 
the  resoiurce  lands  (agricultural  or  farm/ 
forest)  within  the  Essential  Habitat  Area 
are  subject  to  a  minimum  parcel  size  of 
32  ha  (80  ac);  any  land  division  requests 
of  less  than  30  ha  (75  ac)  must  be 
reviewed  by  ODFW  (DCPD  2000a).  Land 
zoned  as  non-resource  lands  within  the 
Essential  Habitat  Area  (3.5  percent)  is 
limited  to  single  family  dwellings,  and 
rural  residential  development  is  limited 
to  0.8  ha  (2  ac)  and  2  ha  (5  ac)  lots 
[DCPD  1995.  2000a).  Another 
component  of  Douglas  County's 
program  to  preserve  habitat  for  the 
subspecies  is  a  30-m  (100-ft)  structiual 
development  setback  from  streams  to 
preserve  riparian  corridors  within  the 
Essential  Habitat  Area  (DCPD  2000a). 

Douglas  County's  application  of 
zoning  to  protect  Colmnbian  white- 
tailed  deer  has  been  an  essential  factor 
in  the  population's  recovery.  The 
county  has  succeeded  in  limiting 
development  and  maintaining  loW 
human  densities  in  the  core  of  the  deer 
population's  range.  The  maintenance  of 
open  space  on  private  lands 
significantly  enhances  the  value  of 
small  publicly  owned  parcels  used  by 
the  deer,  such  as  Whistler's  Bend 
Coimty  Park.  Whistler's  Bend  County 
Park  is  directly  south  of  the  NBHMA, 
across  the  North  Umpqua  River.  The 
park  is  71  ha  (175  ac)  in  size,  and  has 
a  population  of  about  100  Columbian 
white-tailed  deer  (S.  Denney,  pers. 
coram.,  2001).  The  park  is  managed  for 
human  recreation  needs  (DCPD  2000a], 
but  also  provides  hiding  cover  for  deer 
which  make  forays  onto  adjacent  private 
lands  to  forage  in  the  pastiues  and 
suburban  yards  surrounding  the  park  (S. 
Denney,  pers.  comm.,  2001).  Small 
parcels  such  as  this  park  function  as 
important  refugia  for  deer  that  raeet 
many  of  their  foraging  requirements  on 
adjacent  private  lands  (Recovery  Team, 
in  litt.  2001). 

Since  raanageraent  actions  began,  the 
population  of  Columbian  white-tailed 
deer  in  Douglas  County  has  increased 
and  its  range  has  expanded.  In  the 
1930s,  the  Colimibian  white-tailed  deer 
population  in  Douglas  County  was 
estimated  at  fewer  than  300  individuals 
within  a  range  of  about  79  km^  (31  mi^) 
(Crews  1939)rBy  1983,  the  population 
had  increased  to  about  2,500  deer 


(Service  1983).  The  population  has 
continued  to  grow  and  is  currently 
estimated  at  over  5,000  deer  (Recovery 
Team,  in  litt.  2001;  ODFW.  in  litt.  2001: 
DeWaine  Jackson,  ODFW,  in  litt.  2001). 
Along  with  this  increase  in  numbers, 
the  range  also  has  expanded  to  the  north 
and  west,  and  the  subspecies  r.ow 
occupies  an  area  of  approxiraately  800 
km^  (309  mi2)  (ODFW  1995). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  white-tailed  deer  is  a 
popular  big  game  animal.  Past 
ovemtilization  was  considered  a  threat 
to  the  Douglas  County  population  of 
Columbian  white-tailed  deer,  and  was 
one  of  the  several  factors  leading  to  its 
listing  as  endangered. 

Currently,  the  State  of  Oregon  does 
not  permit  any  hunting  of  white-tailed 
deer  in  western  Oregon  (ODFW  2001), 
and  measiu«s  have  been  taken  to  reduce 
accidental  shooting  of  white-tailed  deer. 
For  example,  at  present,  black-tailed 
deer  hunting  is  allowed  on  the  NBHMA, 
but  is  limited  by  special  permit  only, 
usually  25  permits  or  less,  and  is 
limited  to  one  or  two  weekends  of  the 
general  deer  season.  Pre-hunt  training 
on  deer  identification  is  mandatory  to 
prevent  the  accidental  shooting  of 
white-tailed  deer.  This  has  resulted  in 
hunting  having  no  significant  impacts  to 
the  Columbian  white-tailed  deer 
pojpulation  in  this  area  (Service  2001). 

Recreational  hunting  and  the 
possession  of  loaded  firearms  is  not 
permitted  in  Douglas  County  parks, 
with  the  exception  of  limited  waterfowl 
hunting  in  some  reservoir  parks. 
Therefore,  deer  hunting  is  prohibited  at 
Mildred  Kanipe  Memorial  Park  and  at 
Whistler's  Bend  County  Park  (J.  Powers, 
pers.  coram.,  2001).  Ms.  Kanipe's  will 
also  states  that  no  hunting  or  trapping 
is  to  be  allowed  in  the  park  (Kanipe 
1983).  TNC  also  prohibits  hunting  on 
the  Oerding  Preserve  in  order  to 
maintain  a  refugia  for  Columbian  white- 
tailed  deer  (TNC  2001). 

If  the  Douglas  Coimty  papulation  is 
delisted,  the  OFWC,  with  input  from 
ODFW,  would  be  responsible  for 
determining  whether  a  sport  hunting 
season  is  justified.  State  guidelines 
direct  ODFW  to  manage  wildlife 
populations  to  assure  population  health 
for  present  and  future  generations  of 
Oregonians  to  enjoy  (ODFW,  in  litt. 
2001).  biitially,  ODFW  intends  to  focus 
its  efforts  on  expanding  the  range  of  the 
Columbian  white-tailed  deer  with  a  trap 
and  relocation  program  (ODFW,  in  litt. 
2001).  A  recreational  hunt  could  be 
considered  as  another  tool  to  reduce 
population  densities  and  improve  herd 
health  in  selected  areas  (ODFW,  in  litt. 
2001).  The  population  currently 


42226 


Federal  Register /Vol.  67.  No.  120 /Friday.  June  21.  ZOOZ/Prgposed  Rules 


numbers  over  5.000  deer,  which  is 
considered  to  be  large  enough  to 
withstand  some  level  of  regulated 
harvest  (ODFW.  in  litt.  2001). 

Poaching,  or  illegal  hunting,  of 
Columbian  white-tailed  deer  has  been 
documented  in  this  population  (Ricca 
1999;  0DFW,"ifl'/7tt.  2001).  During  a 
recent  3-year  study.  3  deer,  out  of  64 
marked,  were  believed  to  have  been 
taken  by  poachers  (Ricca  1999).  The 
Oregon  State  Police  actively  prosecutes 
poachers  in  Douglas  County; 
cooperation  among  the  State  Police, 
ODFW,  local  Service  biologists  and  our 
National  Fish  and  Wildlife  Forensics 
Laboratory  has  resulted  in  many 
successful  cases.  In  each  of  the  past  3 
years,  the  Oregon  State  Police  has 
successfully  prosecuted  three  to  five 
poaching  cases.  Nine  of  these  illegal 
kills  were  proven  to  be  intentional 
poaching,  whereas  four  were  cases  of 
mis-identification  (i.e.,  confusion  with 
legally  hunted  black-tailed  deer)  (Sgt.  J. 
Myhre.  pers.  comm..  2001).  This  low 
level  of  illegal  hunting  is  not  considered 
a  threat  to  the  survival  of  the  population 
(ODFW  1995). 

Other  than  sport  hunting,  we  do  not 
anticipate  an  appreciable  demand  for 
Coliunbian  white-tailed  deer  for 
commercial  or  recreational  purposes. 
There  may  be  a  small  demand  for  deer 
for  research.  Scientific  studies, 
permitted  under  section  10(a)(1)(A)  of 
the  Act.  have  resulted  in  the  take  of  as 
many  as  40  deer  during  1  year  from  the 
Douglas  Countypopulation  (Kistner  and 
Denney  1991).  These  permitted  takings 
have  not  had  measurable  impacts  on 
population  trends  in  this  population.  If 
the  population  is  delisted,  ODFW  will 
administer  scientific  taking  permits 
based  on  the  merits  of  the  proposed 
research  and  with  consideration  of  the 
effects  to  the  population  (ODFW.  in  litt. 
2001).  We  believe  that  ample 
protections  are  in  place  under  State  law 
and  regulations,  and  thus 
overutilization  is  unlikely  to  be  a  threat 
to  the  population  iathe  future.  Out 
proposed  monitoring  plan  (see  the 
Monitoring  section)  will  track  the  status 
of  the  population  for  5  years  following 
delisting,  which  would  alert  us  to  aay 
new  threat  of  overutilization. 

C.  Disease  or  predation.  No  knowm 
epizootic  (epidemic  in  animals)  diseases 
have  affected  the  Douglas  County 
population  of  Columbian  white-tailed 
deer,  although  several  studies  have 
documented  the  incidence  of  bacterial 
and  parasitic  infections.  For  example,  in 
a  recent  study,  disease  was  determined 
to  have  contributed  to  the  deaths  of 
adult  deer  in  poor  nutritional  condition. 
Of  29  adult  deer  that  died  during  a  3- 
year  study,  28  percent  died  of  a 


combination  of  disease  and  emaciation 
(Ricca  1999).  Necropsies  revealed 
pneumonia,  limgworms,  and  high  levels 
of  ecto-parasite  infestation;  none  of 
these  diseases  would  have  been  likely  to 
kill  an  otherwise  healthy  aduh  deer,  but 
in  combination  with  a  poor  nutritional 
state  (as  evidenced  by  emaciation),  these 
diseases  were  likely  a  factor  in  the  cause 
of  death  (Ricca  1999).  Diseases  noted  in 
fawn  necropsies  also  included 
pneumonia  and  occasional  instances  of 
bacterial  or  viral  infecfions  (Ricca  1999). 
An  earlier  study  by  ODFW  found 
moderate  to  high  levels  of  internal  and 
external  parasites  on  adult  deer  and 
fawns,  with  low  levels  of  viral  diseases 
communicable  to  livestock  (Kistner  and 

Denney  1991). 

High  internal  parasite  loads  have  been 
considered  an  indication  of  high  deer 
densities  (Ot)FW.  in  litt.  2001).  and 
recent  research  has  found  evidence  that 
some  Colimibian  white-tailed  deer  in 
Douglas  County  are  suffering  poor 
health  due  to  high  density  (Ricca  1999). 
Delisting  the  Douglas  County 
population  of  Columbian  white-tailed 
deer  would  allow  more  management 
flexibility,  such  as  hazing  to  disperse 
the  deer  to  reduce  or  prevent  large  deer 
concentrations,  or  a  regulated  harvest, 
which  could  reduce  the  density  of  deer, 
resulting  in  increased  herd  health. 

Deer  hair-loss  syndrome  has  been  a 
concern  in  the  Columbia  River 
population  of  Colimibian  white-tailed 
deer,  but  has  not  been  prevalent  in  the 
Douglas  Coimty  herd.  This  disease  is 
believed  to  be  caused  by  the  parasite 
Parelaphostrongylus,  which  invades  the 
limgs  of  infected  deer  resulting  in  a  low- 
grade  pneumonia  (Washington 
Department  of  Fish  and  Wildlife 
(WDFW)  1999).  The  pneumonia 
infection  suppresses  the  deer's  immune 
system,  which  may  make  infected  deer 
more  susceptible  to  external  parasites. 
The  disease  is  not  necessarily  fatal,  but 
hair  loss  can  resiilt  in  death  due  to 
hypothermia  in  v»rinter  (WDFW  1999). 
Spotlight  surveys  by  ODFW  noted  2 
deer  (out  of  329  counted)  with  obvious 
hair  loss  problems  (ODFW.  in  litt.  2001). 
Two  marked  deer  on  the  NBHMA  are 
known  to  have  died  with  hair  loss;  an 
infected  fawn  was  noted,  but  is  not 
known  to  have  died  frt>m  the  disease 
(ODFW,  in  litt.  2001).  Deer  hair-loss 
syndrome  is  not  ciuxently  considered  to 
be  a  threat  to  the  population,  but  the 
proposed  post-delisting  monitoring  of 
the  Douglas  County  population  will 
include  tracking  the  incidence  of  this 

In  August  2001,  a  probable  case  of 
adenovirus,  a  viral  disease,  was 
identified  through  laboratory  analysis  in 
a  Columbian  white-tailed  deer  fawn  in 


Douglas  Coimty.  It  is  likely  that  the 
fawn  contracted  the  disease  while  being 
held  in  a  rehabilitation  facility.  This 
would  be  the  first  known  incidence  of 
this  disease  in  white-tailed  deer  (Dr. 
Beth  Valentine,  Veterinary  Diagnostic 
Laboratory,  Oregon  State  University,  in 
litt.  2001;  Dr.  Terry  Hensley,  D.V.M., 
U.S.U.A.  Veterinary  Services,  pers. 
comm.,  2001).  Adenovirus  infection  is 
potentially  fatal  to  young  deer,  which 
may  succumb  to  respiratory  failure, 
hemorrhagic  syndromes,  or  acute 
diarrhea  and  dehydration  caused  by  the 
disease  (Dr.  T.  Hensley,  pers.  comm., 
2001).  The  disease  has  been  previously 
detected  in  mule  deer  {Odocoileus 
hemionus)  in  northern  California.  An 
outbreak  in  the  1990s  caused 
widespread  mortality,  but  appears  to 
have  had  no  long-term  effect  on  the 
population  (Tapscott  1998).  Therefore,  it 
has  been  determined  that  disease  is  not 
a  significant  threat  to  the  species. 
However,  since  its  existence  had  been 
confirmed  in  the  Douglas  County 
Columbian  white-tailed  deer 
population,  we  will  coordinate  with 
State  and  Federal  wildlife  biologists  and 
agencies  to  track  the  incidence  of  the 
disease  to  assist  in  effective 
management  of  the  species. 

Predation  is  known  to  be  a  leading 
cause  of  death  in  white-tailed  deer 
populations  (Halls  1978).  Ricca  (1999) 
studied  survival  of  Columbian  white- 
tailed  deer  fawns,  and  found  that 
predation  was  the  most  frequent  known 
cause  of  death  for  fawns  in  his  study. 
Bobcats  {Lynx  rufus)  were  the  dominant 
predator,  and  researchers  found  some 
evidence  of  predation  by  red  foxes 
[Vulpes  vuipes)  and  domestic  dogs 
(Ricca  1999).  Coyotes  {Canis  latmns)  are 
frequent  predators  of  white-tailed  deer 
elsewhere  (Halls  1978).  but  Ricca's 
(1999)  study  found  no  evidence  of 
fawns  killed  by  coyotes.  The  apparent 
absence  of  coyote  predation  may  be  due 
in  part  to  the  U.S.  Department  of 
Agriculture  Animal  and  Plant  Health 
bispection  Service  (APHIS)  Wildlife 
Services  predator  control  program. 
Douglas  County  contracts  with  APHIS 
Wildlife  Services  to  conduct  predator 
control.  The  program  focuses  mainly  on 
coyotes,  but  also  responds  to  fox. 
bobcat,  and  cougar  (Puma  concolor) 
complaints  (Stan  Thomas,  District 
Supervisor,  APHIS  Wildlife  Services. 
pers.  comm..  2001).  The  purpose  of  the 
program  is  to  protect  sheep  and  cattle 
ranching  operations  in  the  area,  but  it 
mjay  also  provide  incidental  benefits  to 
the  population  of  Columbian  white- 
tailed  deer  by  reducing  the  number  of 
potential  predators  on  fawns.  In 
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summary,  disease  and  predation  are  not 
considered  threats  to  the  population. 

D.  Inadequacy  of  existing  regulatory 
mechanisms.  The  lack  of  adequate 
Federal.  State,  or  local  regulatory 
mechanisms  for  protecting  habitat  and 
controlling  take  was  largely  responsible 
for  the  decline  of  the  deer.  Columbian 
white-tailed  deer  in  Douglas  County 
have  recovered  because  Federal,  State, 
and  local  governments  have  exercised 
their  authorities  to  protect  the 
subspecies  and  its  habitat. 

For  example,  the  State  of  Oregon 
currently  prohibits  hunting  of  all  white- 
tailed  deer  in  western  Oregon  (described 
in  Factor  B,  above).  Delisting  would   ~ 
provide  the  State  with  the  flexibility  to 
allow  some  regulated  harvest  to  reduce 
population  density  if  necessary  to 
improve  herd  health. 

Douglas  County  also  provides 
important  regulatory  protection  for 
Columbian  white-tailed  deer  habitat  on 
private  lands  through  its 
Comprehensive  Plan  and  Deer  Habitat 
Protection  Program  (DCPD  1995:45. 
2000a).  The  Comprehensive  Plan 
addresses  Oregon's  Statewide  Planning 
Goals.  Goal  5  requires  local 
governments  to  conserve  open  space 
and  protect  natural  and  scenic  resources 
for  future  generations;  Douglas  County's 
Columbian  White-Tailed  Deer  Habitat 
Protection  Program,  which  is  described 
in  more  detail  under  Factor  A,  was 
established  in  1980  under  Goal  5  (DCPD 
2000a).  State- wide  planning  Goals  3  and 
4  provide  guidelines  to  maintain  the 
rural  landscape  in  Douglas  County  by 
protecting  agriculture,  timber,  and 
transitional  (farm/ forest)  lands.  These 
goals  were  also  incorporated  into 
Douglas  County's  Columbian  White- 
tailed  Deer  Habitat  Protection  Program, 
and  also  provide  a  measure  of 
protection  for  deer  habitat  (DCPD 
2000a).  Douglas  County's  zoning  and 
planning  ordinances  and  county  park 
designations  are  recognized  in  the 
Recovery  Plan  as  valid  methods  to 
secure  habitat,  and  will  provide 
continuing  regulatory  protection  of 
Columbian  white-tailed  deer  habitat 
unless  changed  through  a  public 
process. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  There 
are  a  number  of  other  threats  to  the 
survival  of  individual  Columbian  white- 
tailed  deer  in  Douglas  County.  These 
include  road  kill,  hybridization  with 
black-tailed  deer,  emaciation,  conflicts 
with  private  landowners,  and  fire. 

Road  kill  is  one  of  the  major  sources 
of  mortality  for  white-tailed  deer  in  the 
United  States  (Halls  1978).  Ricca  (1999) 
concluded  that  road  kill  was  the  second 
most  frequent  cause  of  death  in  his 


study;  he  determined  that  five  deer  (17 
percent  of  his  marked  adult  deer)  over 
a  period  of  3  years  were  killed  by 
vehicle  collisions.  Apparently,  the 
incidence  of  road  kill  is  fairly  constant. 
Almost  20  years  earlier.  Smith  (1981) 
found  car  collisions  to  be  the  second 
most  frequent  cause  of  death  for  deer  in 
Douglas  County.  Although  road  kill  is  a 
major  source  of  mortality  for  this 
population,  it  has  not  been  a  limiting 
factor  for  population  growth  (D.  Jacluon, 
ODFW,  pers.  comm.,  2001). 

Hybridization  between  Columbian 
white-tailed  deer  and  black-tailed  deer 
has  long  been  suspected  to  occur,  and 
probable  hybrids  have  been  observed  in 
Douglas  County  for  many  years  (ODFW 
1995).  Biologists  frtim  ODFW  have 
noted  evidence  of  hybridization  (i.e., 
deer  with  physical  characteristics  of 
both  white-tailed  and  black-tailed  deer), 
but  concluded  that  the  rate  of  cross- 
breeding is  not  a  threat  to  the  continued 
existence  of  the  Douglas  County 
population  of  Columbian  white-tailed 
deer  (Kistner  and  Denney  1991).  Gavin 
(1988)  conducted  laboratory  analyses  of 
muscle  samples  frY)m  Columbian  white- 
tailed  deer  and  Columbian  black-tailed 
deer  in  Douglas  County  and  found  no 
evidence  of  hybridization  between  the 
two  subspecies. 

Emaciation,  which  may  be  the  result 
of  poor  forage  quality,  was  determined 
to  be  the  leading  cause  of  death  in  a 
recent  study.  During  3  years  of  research 
on  marked  deer,  Ricca  found  that  28 
percent  of  the  deer  that  died  during  the 
study  were  emaciated  and  diseased  (see 
disease  discussion  in  Factor  B.  above) 
(1999).  This  finding  is  also  consistent 
with  an  earlier  study  (Smith  1981).  High 
deer  density  may  result  in  poor  habitat 
quality  through  overuse  of  habitat 
resources  (Ricca  1999).  Management 
actions  tb  reduce  deer  density  or 
increase  habitat  quality  could  reduce 
the  incidence  of  emaciation.  Active 
habitat  management  (prescribed 
burning)  to  improve  forage  quality  has 
begun  at  the  NBHMA  (R.  Klein,  pers' 
comm.,  2001). 

With  growth  of  the  deer  population, 
deer-human  conflicts  have  increased. 
From  1996  to  2000.  ODFW  recorded  249 
complaints  from  private  property 
owners  with  deer  depredation  problems 
(ODFW.  in  litt.  2001).  Resident, 
suburban  deer  can  cause  serious  damage 
to  croplands,  gardens,  and  ornamental 
plantings.  Conflict  ensues  because 
under  the  Act  it  is  illegal  to  "take" 
listed  deer,  which  includes  such  actions 
as  hazing  or  harassing  to  disperse  the 
deer,  even  where  serious  continued 
damage  is  occurring.  Delisting  the 
Douglas  County  population  of 
Columbian  white-tailed  deer  will  allow 


more  flexibility  in  development  and 
implementation  of  a  management  plan 
in  order  to  control  and  enhance  deer 
populations,  while  fostering  better 
relationships  with  landowners  and  more 
effective  long-term  conservation. 

Fire  has  historically  played  a  large 
part  in  shaping  habitat  for  Columbian 
white-tailed  deer  in  Douglas  Coimty. 
Althoiigh  fire  may  have  negative  short- 
term  impacts  on  habitat,  deer 
distribution,  and  numbers,  the  long- 
term  effects  can  be  beneficial  by 
removing  decadent  brush,  promoting 
the  grovtrth  of  nutritious  vegetation,  and 
maintaining  the  oak/grassland  habitat 
that  the  deer  prefers  (Halls  1978;  BLM 
2000).  Columbian  white-tailed  deer 
evolved  with  the  occurrence  of  fire  in 
the  ecosystem,  and  prescribed  burning 
is  one  of  the  key  management 
prescriptions  for  restoring  and 
maintaining  habitat  quality  for  the  deer 
at  the  NBHMA  (BLM  2000;  Service 
2001).  The  occurrence  of  a  large-scale, 
devastating  wild  fire  is  unlikely.  The 
growing  human  population  of  Douglas 
County  demands  active  fire  suppression 
on  public  and  private  lands  which  will 
likely  convey  some  protection  for  the 
deer. 

For  the  reasons  discussed  above,  we 
feel  that  none  of  these  threats  pose  a 
serious  threat  to  the  persistence  of  the 
Douglas  County  population  of 
Columbian  white-tailed  d^r. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  concerning  the  past,  present, 
and  future  threats  faced  by  this 
population  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  we 
propose  to  remove  the  Douglas  County 
population  of  Columbian  white-tailed 
deer  from  the  List  of  Endangered  and 
Threatened  Wildlife.  The  population  is 
robust,  and  abundant  habitat  used  by 
the  deer  has  been  protected  in  Douglas 
County  to  justify  delisting  the 
population. 

Effects  of  the  Rule 

Finalization  of  this  proposed  rule  will 
affect  the  protection  afforded  to  the 
Douglas  County  population  of 
Columbian  white-tailed  deer  under  the 
Act.  Taking,  interstate  commerce, 
import,  and  export  of  deer  from  this 
population  will  no  longer  be  prohibited 
under  the  Act.  In  addition,  if  the 
Douglas  County  population  of  the 
Columbian  white-tailed  deer  is  removed 
from  the  List  of  Endangered  and 
Threatened  Wildlife.  Federal  agencies 
would  no  longer  be  required  to  consult 
with  us  under  section  7  of  the  Act  to 
ensure  that  any  action  authorized, 
funded,  or  carried  out  by  them  is  not 
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likely  to  jeopardize  the  continued 
existmce  of  the  deer. 

Harvest  and  permitted  scientific  take 
will  be  regulated  by  the  State  of  Oregon, 
and  will  he  considered  in  the  context  of 
potential  effects  to  population  stability 
(ODFW,  in  litt.  2001).  Biological  data 
such  as  sex  ratios,  age,  reproductive 
status,  and  health  status  (i.e.,  parasitism 
and  bacterial  infections)  from  individual 
deer  taken  through  legal  harvest  or  the 
issuance  of  special  permits  would  be 
available  to  inform  future  management. 
Delisting  the  Douglas  County 
population  could  have  positive  effects 
in  terms  of  management  flexibility  to 
State  and  local  governments.  Deer 
densities  in  selected  areas  could  be 
reduced  by  management  actions. 
Individual  deer  could  be  controlled  by 
hazing,  and  targeted  individuals  could 
be  moved  where  repeated  severe 
damage  to  agricultural  crops,  gardens,  or 
ornamental  plantings  was  documented. 
Thus,  delisting  would  allow  managers 
greater  flexibility  to  take  actions  to 
reduce  overcrowding  in  selected  areas, 
which  could  result  in  a  healthier  deer 
population. 

The  proposed  delisting  of  the  Douglas 
County  DPS  of  Columbian  white-tailed 
deer  will  not  change  the  endangered 
status  of  the  Columbia  River  DPS  of  this 
subspecies.  It  will  remain  fully 
protected  by  the  Act. 

Monitoring    • 

Section  4(g)(1)  of  the  Act  requires  us, 
in  cooperation  with  the  States,  to 
implement  a  monitoring  program  for  not 
less  than  5  years  for  all  species  that  have 
been  recovered  and  delisted.  The 
purpose  of  this  requirement  is  to 
develop  a  program  that  detects  the 
failure  of  any  delisted  species  to  sustain 
itself  without  the  protective  measures 
provided  by  the  Act.  If,  at  any  time 
during  the  5-year  monitoring  period, 
data  indicate  that  protective  status 
under  the  Act  should  be  reinstated,  we 
can  initiate  listing  procedures, 
including,  if  appropriate,  emergency 
listing. 

The  Service  with  the  State  and  the 
Recovery  Team  will  develop  and 
implement  a  statistically  sound,  5-year 
monitoring  program  designed  to  assess 
the  sustainability  of  the  population 
through  tracking  of  population 
parameters  that  may  include  the 
population  size,  trend,  recruitment,  and 
distribution.  We  will  publish  in  the 
Fefleral  Register  a  notice  of  availability 
of  the  draft  monitoring  plan,  in  order  to 
provide  the  pubUc  the  opportunity  to 
comment  on  the  content  of  the  plan.  We 
will  issue  a  final  monitoring  plan  and 
annually  assess  the  results  of  the  post- 
delisting  monitoring  of  the  Douglas 


County  Columbian  white-tailed  deer 
population. 

At  the  end  of  the  5-year  monitoring 
period,  we  will  decide  if  relisting, 
continued  monitoring,  or  an  end  to 
monitoring  activities  is  appropriate.  If 
warranted  (e.g.,  data  shows  a  significant 
decline  or  increased  threats),  we  vnll 
consider  continuing  monitoring  beyond 
the  5-year  period  and  may  modify  the 
monitoring  program  based  on  an 
evaluation  of  the  results  of  the  initial  5- 
year  monitoring  program. 

Public  ConinMnt*  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  to  remove 
the  Douglas  Coimty  population  of 
Columbian  white-tailed  deer  from  the 
List  of  Endangered  and  Threatened 
Wildlife  will  be  as  accurate  and 
effiective  as  possible.  Therefore,  we 
solicit  any  comments  or  suggestions 
bom  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposal.  Comments  should  be 
sent  to  the  Oregon  Fish  and  Wildlife 
Office  (see  ADDRESSES  section). 

Section  4(b)(5)(E)  of  the  Act  (16  U.S.C. 
1531  et  seq.),  requires  that  a  public 
hearing  be  held  if  it  is  requested  within 
45  days  of  the  publication  of  a  proposed 
rule.  Given  Uie  high  likelihood  of 
requests,  and  the  need  to  proceed  as 
expeditiously  as  possible,  the  Service 
will  hold  a  public  hearing  on  the  date 
and  location  described  in  the  DATES  and 
ADDRESSES  sections  above. 

Comments  are  particularly  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Douglas 
County  population  of  the  Columbian 
white-tailed  deer  and  its  habitat  that 
would  result  from  implementing  the 
measures  outlined  in  this  proposed  rule; 

(2)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  population; 

(3)  Current  or  planned  activities  in  the 
range  of  the  population  and  their  likely 
impacts  on  the  population  and  its 
habitat;  and 

(4)  Appropriate  parameters  to  monitor 
and  to  assess  the  population  status. 

If  you  submit  comments  by  e-mail, 
please  submit  them  as  an  ASCII  file  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Please  also 
include  "Attn:  IRIN-AF43)"  and  your 
name  and  return  address  in  yoiir  e-mail 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our 


Oregon  Fish  and  Wildlife  Office  at 
telephone  number  503/231-6179. 

Our  practice  is  to  make  cominents 
available  for  public  review  during 
regular  biisiness  hoxus,  including  names 
and  home  addresses  of  respondents. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Garity  of  the  Rule 

Executive  Order  12866  requires 
agencies  to  write  regulations  that  are 
easy  to  understand.  We  invite  your 
comments  on  how  to  make  this  proposal 
easier  to  imderstand  including  answers 
to  questions  such  as  the  following:  (1) 
Is  the  discussion  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  proposal? 
(2)  Does  the  proposal  contain  technical 
language  or  jargon  that  interferes  with 
its  clarity?  (3)  Does  the  format  of  the 
proposal  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  What  else 
could  we  do  to  make  the  proposal  easier 
to  understand? 

Paperwork  Reduction  Act 

Office  of  Management  and  Budget 
(OMB)  regulations  at  5  CFR  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comrnent  on  agency 
information  collection  and  record 
keeping  activities  (see  5  CFR  1320.8(d)). 
The  OMB  regulations  at  5  CFR  1320.3(c) 
define  a  collection  of  information  as  the 
obtaining  of  information  by  or  for  an 
agency  by  means  of  identical  questions 
posed  to,  or  identical  reporting,  record 
keeping,  or  disclosure  requirements 
impost  on  ten  or  more  persons. 
Furthermore,  5  CFR  1320.3(c)(4) 
specifies  that  "ten  or  more  persons" 
refers  to  the  persons  to  whom  a 
collection  of  information  is  addressed 
by  the  agency  within  any  12-month 
period.  This  rule  does  not  include  any 
collections  of  information  that  require 
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approval  by  OMB  under  the  Paperwork 
Reduction  Act. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement,  as 
defined  imder  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
coimection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 
designation  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  on  regulations  that 
significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 


Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  this 
proposed  rule  is  not  expected  to 
significantly  affect  energy  supplies, 
distribution,  or  use,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Oregon  Fish  and  Wildlife  Office  (see 
ADDRESSES  section). 

Author 

The  primary  author  of  this  proposed 
rule  is  Cat  Brown,  U.S.  Fish  and 
Wildlife  Service,  Oregon  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 


Proposed  Regulation  Promulgation 

Accordingly,  we  hereby  propose  to 
amend  part  17,  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  We  propose  to  amend  section 
17.11(h)  by  revising  the  entry  for 
Columbian  white-tailed  deer, 
Odocoileus  virginianus  leucopareia 
under  "Mammals"  to  read  as  follows: 

§17.11    Endangered  and  tlirMtanad 


(h)*  *  * 


Sp 

ecies 

Historic  range 

Vertebrate  popu- 
lation where  endan- 
gered or  threatened 

Status 

When  listed 

Common  name 

Scientific  name 

Mammals 

• 

• 

• 

• 

• 

• 

Deer,  Columbian 
wtiite-tailed. 

Odocoileus 
virginianus 
leucums. 

U.S.A.  (WA,  OR)  ... 

.    Columbia  River  (Pa- 
cific, Wahkiakum, 
Cowlitz.  Clark  and 
Skamania  Coun- 
ties, WA,  and  Co- 
lumtjia,  Clatsop 
and  Multnomah 
Counties,  OR). 

E 

1._ 

Critcal  hat)i- 
tat 


Special 
rules 


NA 


NA 


Dated:  May  31,2002. 
Steve  Williams, 

Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  02-15189  Filed  6-20-02;  8:45  am] 
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JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

M««ting  of  th«  Advtoory  CommtttM  on 
Actuarial  Examlnatlona 

AGENCY:  Joint  Board  for  the  Enrollment 
of  Actuaries. 

action:  Notice  of  Federal  Advisory 
Committee  meeting.  


SUMMARY:  The  Executive  Director  of  the 
loint  Board  for  the  Enrollment  of 
Actuaries  gives  notice  of  a  meeting  of 
the  Advisory  Committee  on  Actuarial 
Examinations  (portions  of  which  will  be 
open  to  the  public)  in  Washington.  DC 
at  the  Office  of  Director  of  Practice  on 
July  1  and  2.  2002. 
DATES:  Monday,  July  1,  2002.  from  9 
a.m.  to  5  p.m..  and  Tuesday.  July  2. 
2002  from  8:30  a.m.  to  5  p.m. 
AOOflESSES:  The  meeting  will  be  held  in 
Suite  4200E.  Conference  Room.  Fotulh 
Floor.  East  Tower.  Franklin  Court 
Building.  1099  14th  Street.  NW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  W.  McDonough.  Director  of 
Practice  and  Executive  Director  of  the 
Joint  Board  for  the  Enrollment  of 
Actuaries.  202-694-1805. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Advisory 
Committee  on  Actuarial  Examinations 
will  meet  in  Suite  4200E.  Conference 
Room.  Fourth  Floor.  East  Tower, 
Franklin  Court  Building.  1099  14th 
Street.  NW..  Washington.  DC  on 
Monday.  July  1,  2002,  from  9  a.m.  to  5 
p.m.,  and  Tuesday.  July  2.  2002.  from 
8:30  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  29  U.S.C.  1242(a)(1)(B)  and  to 
review  the  May  2002  Basic  (EA-1)  and 
Pension  (EA-2B)  Joint  Board 
Examinations  in  order  to  make 


recommendations  relative  thereto, 
including  the  minimum  acceptable  pass 
score.  Topics  for  inclusion  on  the 
syllabus  for  the  Joint  Board's 
examination  program  for  the  November 
2002  Pension  (EA-2A)  Examination  will 
be  discussed. 

A  determination  has  been  made  as 
required  by  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App.. 
that  the  portions  of  the  meeting  dealing 
with  the  discussion  of  questions  which 
may  appear  on  the  Joint  Board's 
examinations  and  review  of  the  May 
2002  Joint  Board  examinations  fall 
within  the  exceptions  to  the  open 
meeting  requirement  set  forth  in  5 
U.S.C.  552b(c)(9)(B).  and  that  the  public 
interest  requires  that  such  portions  be 
closed  to  public  participation. 

The  portion  of  the  meeting  dealing 
with  the  discussion  of  the  other  topics 
will  commence  at  1  p.m.  on  July  1  and 
will  continue  for  as  long  as  necessary  to 
complete  the  discussion,  but  not  beyond 
3  p.m.  Time  permitting,  after  the  close 
of  this  discussion  by  Committee 
members,  interested  persons  may  make 
statements  germane  to  this  subject. 
Persons  wishing  to  make  oral  statemehts 
must  notify  the  Executive  Director  in 
writing  prior  to  the  meeting  in  order  to 
aid  in  scheduling  the  time  available  and 
must  submit  the  written  text,  or  at  a 
minimum,  an  outline  of  comments  they 
propose  to  make  orally.  Such  comments 
will  be  limited  to  10  minutes  in  length. 
All  other  persons  planning  to  attend  the 
public  session  must  also  notify  the 
Executive  Director  in  writing  to  obtain 
building  entry.  Notifications  of  intent  to 
make  an  oral  statement  or  to  attend 
must  be  faxed,  no  later  than  June  26, 
2002.  to  202-694-1876.  Attn:  Executive 
Director.  Any  interested  person  also 
may  file  a  written  statement  for 
consideration  by  the  Joint  Board  and  the 
Committee  by  sending  it  to  the 
Executive  Director:  Joint  Board  for  the 
Enrollment  of  Actuaries,  c/o  Internal 
Revenue  Service.  Attn:  Executive 
Director  N:C:SC:DOP.  1111  Constitution 
Avenue.  NW.  Washington.  DC  20224. 

Dated:  June  10.  2002. 
Patrick  W.  McDonough, 

Exucutivn  Director,  loint  Board  for  the 

Enrollment  of  Actuaries. 

|FR  Doc.  02-15742  Filed  6-20-02:  8:45  am) 

aiLUNO  COOC  4S30-01-P 


DEPARTMENT  OF  AGRICULTURE 
Foraat  Sorvica 

Payona  National  Forast,  ID,  Propoaad 
Grouaa  Craak  Road  Ralocatlon 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


SUMMARY:  The  USDA  Forest  Service, 
Intermountain  Region,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  relocate  a  1.5-mile 
section  of  the  Grouse  Creek  Road  (Forest 
Service  Road  50325).  Payette  National 
Forest.  The  Grouse  Creek  Road  is  within 
the  Grouse  Creek  watershed,  a  tributary 
to  the  Secesh  River,  and  is  about  25 
miles  northeast  of  the  city  of  McCall.  in 
Idaho  County.  Idaho.  The  road 
relocation  is  necessary  to  improve 
existing  road  related  problems  and 
associated  impacts  to  threatened  species 
and  their  designated  critical  habitat, 
while  maintaining  road  access  for 
public  and  administrative  uses.  The 
current  road  is  physically  located  in  a 
narrow  strip  of  land  between  two 
Inventoried  Roadless  Areas  (IRAs).  The 
13,005-acre  Crystal  Mountain 
Inventoried  Roadless  Area  lies 
immediately  to  the  west,  and  the  8.535- 
acre  Chimney  Rock  Inventoried 
Roadless  Area  lies  to  the  east.  A  portion 
of  the  new  road  would  be  within  the 
Crystal  Mountain  Inventoried  Roadless 
Area. 

DATES:  Comments  must  be  received  by 
July  19.  2002. 

ADDRESSES:  Send  written  commentrs  to 
District  Ranger  Randy  Swick.  McCall 
Ranger  District.  Payette  Natiional  Forest, 
P.O.  Box  1026.  McCall.  Idaho  83638.  or 
Fax  (208) 634-0433. 
FOR  FURTHER  INFORMATION  CONTACT: 
Justin  Jimenez  at  the  above  address,  by 
phone  at  (208)  634-0400  or  by  email: 
jjimenez02@fs.fed.us 

SUPPLEMENTARY  INFORMATION: 
Purpose  and  Need  for  Action 

The  purpose  of  this  project  is  to 
remove  a  direct  threat  to  Endangered 
Species  Act  (ESA)  listed  fish  species 
and  their  designated  critical  habitat 
along  a  1.5-mile  section  of  Grouse  Creek 
Road,  while  maintaining  a  viable  access 
route  through  the  Grouse  Creek  corridor. 

The  need  for  the  project  is  based  on 
minimizing  road  related  impacts  to 
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water  quality  and  fish  habitat  while 
continuing  to  provide  road  access.  The 
Grouse  Creek  Road  is  in  close  proximity 
to  Grouse  Creek  in  areas  of 
exceptionally  high  aquatic  diversity  and 
productivity.  Grouse  Creek  contains 
Chinook  salmon;  steelhead,  and  bull 
trout,  all  of  which  are  species  listed  as 
"Threatened"  under  the  ESA.  The 
Burgdorf  Junction  Fire  Burned  Area 
Emergency  Rehabilitation  (BAER) 
Report  (2000)  indicated  that  the 
Burgdorf  Junction  Wildlife  of  2000  was 
stand-replacing  vtrithin  90  percent  of  the 
Grouse  Creek  drainage.  Post-fire  BAER 
inventories  (2000)  identified  many  road 
problems  on  the  Grouse  Creek  Road. 
The  Forest  Service  corrected  them 
shortly  after  the  fire,  with  the  exception 
of  the  proposed  relocation. 

The  Burgdorf  Roads  Analysis  (2002) 
found  that  the  section  of  road  to  be 
relocated  is  within  Riparian  Habitat 
Conservation  Areas  (RHCAs),  runs 
parallel  to  Grouse  Creek  through  a  steep 
canyon,  and  is  resulting  in  direct 
sediment  delivery  to  Grouse  Creek  from 
erosion  of  road  surface  and  fill  material. 
Surface  erosion  and  associated  sediment 
delivery  from  this  section  of  road  is 
adversely  affecting  designated  critical 
habitat  for  ESA  listed  species  and  is  of 
particular  concern.  If  the  road  is  left  in 
its  current  location,  active  erosion  of 
road  surface  and  fill  material  cannot  be 
avoided. 

Forest  Service  personnel  intensively 
reviewed  the  proposed  relocation 
alignment  on  the  ground  and 
determined  it  best  met  the  objectives  of 
minimizing  impacts  to  fisheries,  while 
minimizing  encroachment  into  the 
roadless  area  and  providing  access  in 
the  Grouse  Creek  corridor. 

The  Grouse  Creek  Road  provides 
access  to  an  active  mine,  a  seasonally 
staffed  fire  lookout,  several  trailheads, 
dispersed  campsites  and  California 
Lake,  which  provides  fishing  and 
camping  opportunities.  The  Forest 
Service  has  validated  the  need  to 
maintain  suitable  access  via  the  Grouse 
Creek  corridor  based  on  the  information 
identified  above. 

Idaho  County  has  made  a  RS  2477 
assertion  on  the  Grouse  Creek  Road.  The 
validity  of  their  claim  has  yet  to  be 
decided,  and  early  settlement  of  the 
claim  is  not  foreseeable.  This  limits  the 
ability  of  the  Forest  Service  to  close  the 
Grouse  Creek  Road  to  vehicle  use. 

Proposed  Action 

The  Forest  Service  proposes  to 
relocate  a  section  of  the  Grouse  Creek 
Road  (Forest  Service  Road  50325) 
upslope  on  gentle  ground.  A  1.5-mile 
section  of  road  would  be  relocated: 
currently  1.3  miles  of  this  road  is  within 


RHCAs.  This  would  require  2.9  miles  of 
new  road  construction,  of  which  2.4 
miles  would  be  within  the  Crystal 
Mountain  Inventoried  Roadless  Area. 
The  exiting  1.5  miles  of  the  Grouse 
Creek  Road  and  an  additional  0.4  mile 
of  associated  unclassified  spur  road 
would  be  obliterated. 

The  existing  road  is  located  in  a 
corridor  between  the  Crystal  Moimtain 
and  Chimney  rock  IRAs.  The  proposed 
road  relocation  would  affect  a  total  of 
172  acres  of  the  Crystal  Mountain 
Inventoried  Roadless  Area,  that  portion 
lying  between  the  new  road  and  the 
roadless  boundary  to  the  east.  To 
minimize  this  effect.  Forest  Service 
proposes  to  adjust  the  Chimney  Rock 
Inventoried  Roadless  Area  boundary  to 
the  west,  realigning  the  IRA  boundary 
along  the  new  road  corridor.  The 
Payette  National  Forest  Plan  (1988) 
allocates  the  portion  of  the  Crystal 
Mountain  IRA  that  would  be  altered  to 
general  forest  management,  which 
allows  development  including  road 
construction.  The  PayetteNational 
Forest's  Draft  Revised  Forest  Plan  (2000) 
proposes  to  manage  the  Crystal 
Mountain  IRA  under  an  Aquatic/ 
Terrestrial  Active  Restoration 
Management  Prescription  Category 
(MPC  3.2).  This  proposed  action  is  fully 
consistent  with  that  direction. 

The  proposed  road  relocation  project 
would  not  involve  any  removal  of 
merchantable  timber;  all  cleared  timber 
would  be  used  or  left  on  site.  Field 
reconnaissance  identified  very  little,  if 
any,  merchantable  timber  within  the 
new  construction  road  right-of-way; 
therefore,  there  will  be  no  timber  sale 
involved  with  this  project. 

The  proposed  action  meets  recent 
Forest  Service  Manual  (FSM)  direction 
requiring  a  Roads  Analysis  before  new 
road  construction  or  changes  in  road 
management  may  take  place  on  a 
National  Forest  (FSM  7712.1,  7712.12b, 
and  7712.13).  FSM  1925.04b,  identifies 
that  it  is  the  responsibility  of  the 
Regional  Forester  to  serve  as  the 
Responsible  Official  for  the  following 
decision  on  a  road  reconstruction 
project  in  an  IRA:  "road  realignment  is 
needed  to  prevent  resource  damage  by 
an  existing  road  that  is  deemed  essential 
for  public  or  private  access, 
management,  or  public  health  or  safety, 
and  where  such  damage  cannot  be 
corrected  by  maintenance."  The 
proposed  action  meets  the  description 
above  and  the  Regional  Forester  has 
reviewed  the  proposed  project  and 
agreed  to  serve  as  the  Responsible 
Official. 

This  project  is  a  National  Fire  Plan 
Rehabilitation  and  Community 
Restoration  Project. 


Responsible  OfiBdal 

The  responsible  official  is  the 
Regional  Forester  of  the  Intermountain 
Region. 

Nature  of  Decision  To  Be  Made 

The  decision  to  be  made  is  whether  to 
relocate  the  Grouse  Creek  Road,  and  if 
so,  where  the  new  road  segment  should 
be  located. 

Scoping  Process 

The  Payette  National  Forest  is 
conducting  scoping  for  issues  the 
Environmental  Impact  Statement  should 
address.  Comments  provided  by  the 
public  and  other  agencies  will  be  used 
to  develop  issues  to  be  addressed.  The 
public  is  encouraged  to  visit  with  Forest 
Service  officials  during  the  analysis 
prior  to  the  decision. 

Preliminary  Issues 

Preliminary  issues  identified  by  the 
Forest  Service  interdisciplinary  team 
include  effects  of  building  a  road  into  an 
Inventoried  Roadless  Area,  and  short 
term  effects  to  threatened  and 
endangered  species  associated  with  road 
construction  and  obliteration. 

Public  Participation 

Public  participation  will  be  important 
at  several  points  during  the  analysis, 
particularly  during  scoping  of  issues 
and  review  of  the  draft  environmental 
impact  statement  (DEIS).  This  notice  of 
intent  initiates  the  scoping  process, 
which  guides  the  development  of  the 
EIS.  The  scoping  process  will  identify 
potential  issues  and  issues  to  be 
analyzed  in  detail,  and  will  lead  to  the 
development  of  alternatives  to  the 
proposal. 

Comments  received  in  response  to 
this  notice,  including  the  names  and 
addresses  of  those  who  comment,  will 
be  part  of  the  project  record  and 
available  for  public  review. 

The  second  major  opportunity  for 
public  input  is  with  the  DEIS.  The  DEIS 
will  analyze  a  range  of  alternatives  to 
the  proposed  action,  including  the  no- 
action  alternative.  The  DEIS  is  expected 
to  be  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  to  be 
available  for  public  review  in  February 
2003.  EPA  will  then  publish  a  notice  of 
availability  of  the  DEIS  in  the  Federal 
Register.  Public  comments  will  be 
invited.  The  comment  period  on  the 
DEIS  will  be  45  days  from  the  date  the 
EPA  publishes  the  notice  of  availability 
in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First. 
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reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  In 
addition,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
v.  Model.  803  F.2d  1016. 1022  (9th  Cir. 
1986).  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334. 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues 
raised  by  the  proposed  action, 
conmients  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
disoissed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Coimcil  on 
Environmental  Quality  Regulations  for 
implementing  the  procediual  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

to  the  Fmal  EIS  (FEIS)  the  Forest 
Service  will  respond  to  comments 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  and 
environmental  consequences  addressed 
in  the  FEIS.  which  is  expected  to  be 
completed  m  May  2003,  along  with 
applicable  laws,  regulations,  and 
policies  in  making  the  final  decision 
regarding  this  proposal.  The  responsible 
official  will  document  the  decision  and 
reasons  for  it  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  appeal 
under  36  CFR  215. 

Dated:  June  13.  2002. 
William  S.  Werner, 
Intermountain  Region,  Acting  Regional 
Forester. 
(FR  Doc.  02-15656  Filed  6-20-02;  8:45  am] 
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DEPARTMENT  OF  AORICULTURE 
Rural  Utilltiee  Servlee 

Beam  Electric  Po«»«r  CooperaUva; 
Notice  of  Finding  of  No  Significant 


AGENCY:  Rural  Utilities  Service,  USDA. 
action:  Notice  of  finding  of  no 
significant  impact. 


summary:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
in  connection  with  a  request  bom  Basin 
Electric  Power  Cooperative  (Basin 
Electric)  of  Bismarck.  North  Dakota  for 
assistance  firom  RUS  to  finance  the 
construction  of  an  asynchronous  tie  that 
would  connect  the  eastern  and  western 
transmission  grids  near  Rapid  Qty  in 
Pennington  County.  South  Dakota. 
FOR  FUTNER  INFORMATION  CONTACT:  Nurul 
Islam,  Environmental  Protection 
Specialist.  Rural  Utilities  Service, 
Engmeering  and  Environmental  Staff, 
Stop  1571, 1400  todependence  Avenue, 
SW,  Washington,  DC  20250-1571, 
telephone  (202)  720-1414,  Fax  (202) 
720-0820,  e-mail  nislamQnis.usda.gov. 
Information  is  also  available  firom  Mr. 
James  A.  Berg.  Water  Quality A/Vaste 
Management  Coordinator,  Basm 
Electric.  1717  East  toterstate  Avenue, 
Bismarck,  North  Dakota  58501, 
telephone  (701)  223-0441,  Fax  (701) 
224-5336,  e-mail  address 
jbergQbepc.com. 

SUPPLEMENTARY  MFORMATION:  Basm 
Electric  is  proposing  construction  of  an 
asynchronous  tie  that  would  connect 
the  eastern  and  western  transmission 
grids  near  Rapid  City  in  Pennington 
County,  South  Dakota.  This  project  is 
knovm  as  the  Rapid  City  Tie  project. 
The  Rapid  City  Tie  Project  will  include 
approximately  23  miles  of  230  kV 
transmission  line,  a  line  terminal  bay  at 
the  South  Rapid  City  Substation,  a  Une 
terminal  bay  at  the  New  Underwood 
Substation,  and  an  asynchronous  tie 
converter  station.  The  project  is  located 
just  south  of  Rapid  City  and  the 
transmission  Une  extends  eastward  for 
approximately  23  miles.  The  Rapid  City 
Tie  Project  is  anticipated  encompassing 
approximately  325  acres  of  land 
including  285  acres  for  the  transmission 
line  (a  100-foot  right-of-way  is  assumed) 
and  40  acres  for  the  converter  station. 
The  project  is  required  to  meet  the 
growing  needs  for  power  of  Basin 
Electric's  membership  in  South  Dakota 
and  m  northeastern  Wyoming.  RUS  may 
provide  financial  assistance  to  Basin 
Electric  for  this  project. 

RUS  has  concluded  that  the  impacta 
of  the  proposed  project  would  not  be 


significant  and  the  proposed  action  is 
not  a  major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  the  preparation 
of  an  environmental  impact  statement  is 
not  necessary.  RUS,  in  accordance  with 
its  environmental  policies  and 
procedures,  required  that  Basin  Electric 
prepare  an  environmental  report  (ER/ 
Environmental  Analysis)  reflecting  the 
potential  impacts  of  the  proposed 
focilities.  The  Environmental  Analysis, 
which  includes  input  from  Federal, 
state,  and  local  agencies,  has  been 
reviewed  and  accepted  as  RUS" 
Environmental  Assessment  (EA)  for  the 
project  in  accordance  with  7  CFR 

1794.41.  Basin  Electric  published 
notices  of  the  availability  of  the  EA  and 
solicited  public  comments  per  7  CFR 

1794.42.  The  30-day  comment  period  on 
the  EA  for  the  proposed  project  ended 
May  6,  2002.  Commente  were  received 
on  the  EA  from  the  following  agencies: 
South  Dakota  Department  of 
Transportation  (SDDOT);  South  Dakota 
Department  of  Fish,  Game  and  Parks 
(SDDFG&P):  Natural  Resources 
Conservation  Service  (NRCS);  United 
States  Army  Corps  of  Engineers  (COE); 
United  States  Fish  and  Wildlife  Service 
(USFWS);  and  Planning  Department, 
City  of  Rapid  City  (Rapid  City  PD). 
Basin  Electric  has  agreed  to  follow 
Federal,  state,  and  local  agency 
recommendations  (SDDOT,  SDDFG&P, 
COE,  USFWS,  NRCS,  and  Rapid  City 
PD)  and  secure  all  necessary  permita 
prior  to  constructing  and  operating  the 

proposed  project. 

Based  on  the  EA  and  the  Basin 
Electric's  commitments  to  folbw  all 
agency  recommendations,  RUS  has 
concluded  that  the  proposed  action  will 
not  have  a  significant  effect  to  various 
resources,  including  important 
farmland,  floodplains,  wetlands, 
cultiiral  resources,  threatened  and 
endangered  species  and  their  critical 
habitat,  air  pollution  and  water  quality, 
noise,  electrocution  of  birds.  RUS  has 
also  determined  that  there  would  be  no 
negative  impacta  of  the  proposed  project 
on  minority  communities  and  low- 
income  communities  as  a  result  of  the 
construction  of  the  project.  RUS 
believes  that  there  are  no  significant 
imresolved  environmental  conflicta 
related  to  this  project. 

Dated:  June  17.  2002. 
Blaine  D.  Stockton, 

Assistant  Administrator,  Electric  Program, 
Rural  Utilities  Service. 
[FR  Doc.  02-15721  Filed  6-20-02;  8:45  am) 
MLUNQ  COM  1410-1»-r 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

Local  DIal-Up  Internet  Grants 

AQENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  fund$  availability. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  announces  the  availability  of 
grant  funds  to  finance  the  acquisition, 
construction  and  installation  of 
equipment,  facilities  and  systems  to 
provide  local  dial-up  Internet  access 
services  in  rural  America.  Two  and  a 
half  million  dollars  in  grant  funds  is 
available,  through  a  Pilot  Program,  to 
encourage  eligible  entities  to  provide 
totemet  service  to  rural  consumers 
where  such  service  does  not  currently 
exist.  This  program  will  provide  grant 
funds,  on  a  competitive  basis,  to  entities 
serving  communities  up  to  20,000 
inhabitants  to  ensure  riiral  consumers 
enjoy  the  same  quality  and  range  of 
telecommunications  services  that  are 
available  in  urban  and  suburban 
communities.  Applications  for  grant 
funds  will  be  accepted  through  August 
20,  2002. 

DATES:  Applications  for  grants  will  be 
accepted  as  of  the  date  of  this  notice 
through  August  20.  2002.  All 
applications  must  be  delivered  to  RUS 
or  bear  postmark  no  later  than  August 
20,  2002. 

ADDRESSES:  Applications  are  to  be 
submitted  to  the  Rural  Utilities  Service, 
U.S.  Department  of  Agriculture,  1400 
todependence  Avenue.  SW.,  STOP 
1590,  Room  4056  South  Building, 
Washmgton,  DC  20250-1590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  D.  Purcell,  Assistant 
Administrator,  Telecommunications 
Program,  Rural  Utilities  Service,  1400 
todependence  Avenue,  SW.,  STOP 
1590,  Washington,  DC  20250-1590, 
Telephone  (202)  720-9554,  Facsimile 
(202)  720-0810. 
SUPPLEMENTARY  INFORMATION: 

Information  Collection  and 
Recordkeeping  Requirements 

The  reporting  and  recordkeeping 
requirements  of  this  Notice  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  imder  Control 
Number  0572-0125  pursuant  to  the 
Paperwork  Reductions  Act  of  1995  (44 
U.S.C.  Chapter  35). 

General  Information 

For  Ft  2002,  $2.5  million  in  grants 
will  be  made  available  for  the 
construction  and  installation  of  facilities 
and  for  other  costs  as  RUS  deems 
necessary  to  provide  local  dial-up 


totemet  services  in  rural  areas  where  it 
ciurently  does  not  exist.  This  program  is 
authorized  by  7  U.S.C.  950  aaa. 

Applications 

Applications  will  be  accepted  as 
discussed  previously  in  the  DATES 
section  of  this  notice.  All  interested 
parties  are  strongly  encouraged  to 
contact  the  RUS  official  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  notice  to  discuss  its  financial  needs 
and  eligibility,  prior  to  sending  an 
application  to  the  address  listed  in  the 
ADDRESSES  section  of  this  notice.  RUS 
will  make  available,  to  interested 
applicants,  an  application  guide  that 
further  details  the  requirements  and 
procedures  for  submitting  an 
application.  Applications  will  be  scored 
and  processed  on  a  competitive  basis. 

Use  of  Grant  Funds 

Grant  funds  may  be  used  to  finance 
the  acquisition,  construction,  and 
installation  of  equipment,  facilities,  and 
systems  to  provide  local  dial-up  Internet 
service  to  rural  areas  where  it  currently 
does  not  exist.  Grant  funds  may  also  be 
used  to  fund  lease  costs  for  transmission 
equipment,  facilities,  and  systems  for  up 
to  two  years. 

SizeofGranta 

The  maximum  amount  of  a  grant 
award  to  an  applicant  imder  this 
program  is  $400,000.  The  minimum 
amount  to  be  considered  is  $10,000. 

Definition  of  Internet 

As  used  in  this  notice,  the  term 
internet  means  a  world  wide  collection 
of  interconnected  computer  networks 
and  users  that  share  a  compatible  means 
of  interactmg  with  one  another  for  the 
purpose  of  exchanging  electronic  data. 

Definition  of  Local  DiaI*Up  Internet 
Services 

As  used  to  this  notice,  the  term  local 
dial-up  Internet  service  means  a 
connection  to  the  internet  made  ustog  a 
voice  grade  circuit  to  the  local  public 
switched  telephone  network  (PSTN) 
that  does  not  incur  any  additional  or  per 
call  charges.  Where  the  PSTN  does  not 
support,  as  an  engineering  matter,  local 
dial-up  access,  the  Administrator  of  . 
RUS  will  consider  satellite  or  other 
methods  of  access  as  meeting  the  intent 
of  this  definition. 

Definition  of  Rural  Area 

As  used  in  this  notice,  rural  area 
means  any  area  of  the  United  States  not 
included  withto  the  boundaries  of  any 
incorporated  or  untocorporated  city, 
village,  or  borough  having  a  population 
m  excess  of  20,000  inhabitants. 


Grant  Terms 

For  FY  2002,  $2.5  million  in  grants 
will  be  made  available  to  eligible 
applicants.  Grants  will  be  awarded  to 
eligible  applicants  based  on  their  score 
(starting  with  the  highest  scoring 
application)  in  comparison  to  other 
applications  until  the  $2.5  million 
appropriation  is  utilized  in  its  entirety. 
The  grants  will  be  awarded  on  a 
competitive  basis,  based  on  the  scoring 
criteria  outlined  below. 

Eligible  -Applicants 

Grants  may  be  made  to  legally 
organized  entities  providing,  or 
proposing  to  provide,  local  dial-up 
totemet  services  in  rural  areas.  Eligible 
entities  may  be  public  bodies, 
commercial  companies  including 
limited  liability  companies, 
cooperatives,  nonprofits,  and  limited 
dividend  or  mutual  associations. 

Matching  Funding 

No  match  funding  is  required. 
RUS  Findings 

(1)  Project  Sustainability.  An 
applicant  shall  provide  RUS  with 
satisfactory  evidence  to  enable  the 
Administrator  to  determine  that  the 
project  utiliztog  grant  funds  will  be 
sustainable  for  a  minimum  of  five  years. 
Factors  used  in  making  this 
determination  toclude,  but  are  not 
limited  to: 

(i)  Evidence  of  sufficient  revenues 
from  the  system  in  excess  of  pperating 
expenditures  (including  maintenance 
and  replacement);  and 

(ii)  Reasonable  assurance  of  achieving 
market  penetration  projections  upon 
which  the  grant  is  based. 

(2)  Nonduplication.  An  applicant 
shall  provide  RUS  with  satisfactory 
evidence  to  enable  the  Administrator  to 
determine  that  no  local  dial-up  totemet 
service,  without  regard  to  quality  of 
such  service,  exists  in  the  area  proposed 
to  be  served  by  the  applicant  using  grant 
funds. 

Grant  Application 

Applications  should  be  prepared  in 
conformance  with  the  provisions  of  this 
notice  and  applicable  USDA  regulations 
including  7  CFR  parts  3015,  3016.  and 
3019.  Applicants  must  submit  a 
completed  Standard  Form  424, 
"Application  for  Federal  Assistance,"  a 
narrative  grant  proposal,  and  all 
required  supporting  information  and 
documents.  An  application  must 
include  a  project  description  that 
contains  plant  designs,  a  subscriber 
forecast,  and  the  basis  for  that  forecast. 
The  narrative  must  also  specifically  and 
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clearly  address  the  scoring  criteria  set 
out  below.  Other  items  include: 

(1)  Certified  financial  statements,  if 
available; 

(2)5  years  of  pro-forma  financial 
information,  evidencing  the 
sustainability  of  the  project; 

(3)  An  environmental  report, 
satisfactory  to  RUS; 

(4)  Depreciation  rates,  based  on 
current  industry  standards,  for  the 
equipment  being  Tinsmced  (acceptance 
of  such  rates  will  be  subjcjct  to  RUS 
approval); 

(5)  A  sketch  or  map  showing  existing 
and  proposed  service  areas; 

(6)  A  description  of  the  current  level 
of  service  available; 

(7)  Information  on  the  owners  and 
principal  employees'  relevant  work 
experience  that  would  ensure  the 
success  of  the  profect;  and 

(8)  All  other  required  forms  for 
Federal  assistance  and  compliance  with 
other  applicable  Federal  statutes. 

Review  of  Grant  Applications 

All  applications  for  grants  must  be 
delivered  to  RUS  at  the  address  listed 
above  or  postmarked  no  later  than 
August  20,  2002  to  be  considered 
eligible  for  FY  2002  grant  funding.  RUS 
will  review  each  application  for 
conformance  with  the  provisions  of  this 
Notice.  RUS  may  contact  the  applicant 
for  additional  information  or 
clarification.  Incomplete  applications 
will  not  be  considered.  Applications 
conforming  with  this  Notice  will  then 
be  evaluated  competitively  by  a  panel  of 
RUS  employees  selected  by  the 
Administrator  and  points  awarded  as 
described  in  the  Scoring  Criteria  section 
below.  The  applications  will  be  ranked 
and  grants  awarded  in  rank  order  until 
all  grant  funds  are  expended. 

Scoring  Criteria 

Grant  awards  will  be  made  based  on 
the  following  scoring  criteria  as 
determined  by  RUS: 

(1)  The  need  for  services  and  benefits 
derived  from  services  (up  to  40  points). 
This  criterion  will  be  used  by  RUS  to 
score  applications  based  on  the 
documentation  in  support  of  the  need 
for  services,  benefits  derived  from  the 
services  proposed  by  the  project,  and 
local  community  involvement  in 
planning,  implementing,  and  financial 
assistance  of  the  project.  RUS  will 
consider  the  extent  of  the  applicant's 
documentation  explaining  the 
challenges  facing  the  community;  the 
applicant's  proposed  plan  to  address 
these  challenges;  how  the  grant  can 
help;  and  why  the  applicant  cannot 
complete  the  project  without  a  grant. 


(2)  The  economic  need  of  the 
applicant's  service  area  as  determined 
by  per  capita  personal  income  by 
County,  as  determined  by  the  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Corhmerce.  at  www.bea.doc.gov/bea/ 
regional/reis/  (up  to  40  points). 
Applicants  will  be  awarded  points  as 
outlined  below  for  service  provided  in 
each  county  where  the  per  capita 
personal  income  (PCI)  is  less  than  70 
percent  of  the  national  average  per 
capita  personal  income  (NAPCI): 

(i)  PCI  is  70  percent  or  greater  of 
NAPCI;  0  points; 

(ii)  PCI  is  less  than  70  percent  and 
greater  than  or  equal  to  60  percent  of 
NAPCI;  10  points; 

(iii)  PCI  is  less  than  60  percent  and 
greater  than  or  equal  to  50  percent  of 
NAPQ;  20  points; 

(iv)  PCI  is  less  than  50  percent  and 
greater  than  or  equal  to  40  percent  of 
NAPCI;  30  points: 

(v)  PCI  is  less  than  40  percent  of 
NAPCI;  40  points; 
If  an  applicant  proposes  significant 
service  in  more  than  one  county,  an 
average  score  will  be  calculated  based 
on  each  counties'  individual  scores. 

(3)  Project  services  USDA  designated 
EZ/ECs  (Empowerment  Zone  and 
Enterprise  Communities)  (10  points)  or 
USDA  designated  Champion 
Communities  (5  points). 

Dated:  June  13.  2002. 
Hilda  Gay  Lagg. 

Administrator,  Rural  Utilities  Service. 
|FR  Doc.  02-15720  Filed  6-20-02;  8:45  am) 
MLUNO  COM  941»-1«-» 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUNO  OR 
SEVERELY  DISABLED 

ProeurMMnt  Usl;  PropoMd  Additions 


AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACnON:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities,  and  to  delete  products 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  July  22,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kenneriy,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)  (2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  product  or  service  will 
be  required  to  procure  the  products  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  and  services  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Proctirement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  foUovtring  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Pmduct/NSN:  Dessert  Base  (Vanilla), 
894O-O0-NSH-2001. 

NPA:  Advocacy  and  Resources  Corp.  (ARC), 
Cookeville.  TN,  CW  Resources.  Inc..  New 
Britain.  CT,  Knox  County  Association  for 
Retarded  Citizens,  Inc.,  Vincennes,  IN. 
Transylvania  Vocational  Services,  Inc., 
Brevard,  NC. 

Contract  Activity:  USDA.  Farm  Service 
Agency,  Kansas  City,  MO. 

Pwduct/NSN:  Dessert  Base  (Chocolate), 
894D-00-NSH-2002. 

NPA:  Advocacy  and  Resources  Corp.  (ARC), 
Cookeville.  TN.  CW  Resources.  Inc.,  New- 
Britain,  CT,  Knox  County  Association  for 
Retarded  Citizens.  Inc.,  Vincennes.  IN, 
Transylvania  Vocational  Services,  Inc., 
Brevard,  NC. 

Contmct  Activity:  USDA,  Farm  Service 
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Agency,  Kansas  City,  MO. 

Product/NSN:  Dessert  Base  (Butterscotch), 
894G-00-NSH-2003. 

NPA:  Advocacy  and  Resources  Corp.  (ARC), 
Cookeville,  TN,  CW  Resources,  Inc..  New 
Britaiif.  CT.  Knox  County  Association  for 
Retarded  Citizens.  Inc.,  Vinceimes.  IN. 
Transylvania  Vocational  Services.  Inc., 
Brevard,  NC. 

Contract  Activity:  l5sDA,  Farm  Service 
Agency,  Kansas  City,  MO. 

Product/NSN:  Dessert  Base  (Banana), 
8940-00-NSH-2004. 

NPA:  Advocacy  and  Resources  Corp.  (ARC), 
Cookeville,  TN,  CW  Resources,  Inc.,  New 
Britain,  CT,  Knox  County  Association  for 
Retarded  Citizens,  Inc.,  Vincennes,  IN, 
Transylvania  Vocational  Services,  Inc., 
Brevard,  NC. 

Contract  Activity:  USDA,  Farm  Service 
Agency,  Kansas  City,  MO. 

Product/NSN:  Dessert  Base  (Cheesecake), 
8940-OO-NSH-2005 . 

NPA:  Advocacy  and  Resources  Corp.  (ARC), 
Cookeville,  TN,  CW  Resources,  Inc.,  New 
Britain,  CT,  Knox  County  Association  for 
Retarded  Citizens,  Inc.,  Vincennes,  IN, 
Transylvania  Vocational  Services,  Inc., 
Brevard,  NC. 

Contract  Activity:  USDA,  Farm  Service 
Agency,  Kansas  City.  MO. 

Product/NSN:  Dessert  Base  (Tapioca). 
8940-00-NSH-2006. 

NPA:  Advocacy  and  Resources  Corp.  (ARC), 
Cookeville,  TN,  CW  Resources,  Inc.,  New 
Britain,  CT,  Knox  County  Association  for 
Retarded  Citizens,  Inc.,  Vincennes,  IN, 
Transylvania  Vocational  Services,  Inc., 
Brevard,  NC. 

Contract  Activity:  USDA,  Farm  Service 
Agency,  Kansas  City,  MO. 

Product/NSN:  USMC  Individual  First  Aid 
Kit, 
6545-0O-NSH-2001, 
6545-00-NSH-2002, 
6545-00-NSH-2003. 

NP/4;  Chautauqua  County  Chapter.  NYSARC. 
Jamestown,  NY. 

Contract  Activity:  U.S.  Marine  Corps, 
Quantico,  VA. 

Services 

Service  Type/Location:  Administrative 

Services,  USDA,  Animal  and  Plant 

Health  Inspection  Service,  Raleigh.  NC. 
NPA:  Employment  Source,  Inc.,  Fayetteville, 

NC. 
Contract  Activity:  Department  of  Agriculture. 
Service  Type/Location:  Base  Supply  Center, 

U.S.  Army  Maneuver  Support  Center, 

Fort  Leonard  Wood,  MO. 
NPA:  Alphapointe  Association  for  the  Blind, 

Kansas  City,  MO. 
Contract  Activity:  U.S.  Army  Maneuver 

Suppori  Center,  Fort  Leonard  Wood. 

MO. 
Service  Type/Location:  Office  Supply  Store. 

Herbert  Hoover  Building,  Washington, 

DC. 
NP/4:  Columbia  Lighthouse  for  the  Blind, 

Washington.  DC. 
Contract  Activity:  Department  of  Commerce. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 


substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  to  the  Government. 

2.  If  approved,  the  action  will  result 

.  in  authorizing  small  entities  to  furnish 
the  products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  proposed 
for  deletion  &x)m  the  Procurement  List. 

The  following  products  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Products 

Product/NSN:  Floorboard.  Vehicular. 

2510-01-063-3892. 
NPA:  None  currently  authorized. 
Contract  Activity:  Defense  Supply  Center — 

Columbus,  Columbus,  OH. 
Pmduct/NSN:  Case,  Spectacle. 
6540-01-454-6929. 
6540-01-188-6023. 
NPA:  Dallas  Lighthouse  for  the  Blind.  Inc.. 
Dallas.  TX,  Travis  Association  for  the 
Blind.  Austin.  TX. 
Contracting  Activity:  Defense  Supply 

Center — Philadelphia,  Philadelphia,  PA. 

Sheryl  D.  Kenneriy, 

Director,  Information  Management. 

[FR  Doc.  02-15730  Filed  6-20-02;  8:45  am) 

BILLING  CODE  63S3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTKM:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  a  service 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  July  22.  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kenneriy.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
December  7.  2001.  March  29.  and  April 
1 2 .  2002 .  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 


Disabled  published  notice  (66  FR  63521. 
67  FR  15175  and  19391)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  service  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
service  listed  below  are  suitable  for 
proctirement  by  the  Federal  Government 
imder  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  sniall  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following  products 
and  service  are  added  to  the 
Procurement  List: 

Products 

Product/NSN:  Air  Rite  Odor  Counteractants, 

Gold/6840-O0-NIB-MX)l  6 
Product/NSN:  Air  Rite  Odor  Counteractants, 

Silver/6840-00-NIB-0018 
Product/NSN:  Air  Rite  Odor  Counteractants. 

Red/6840-00-NIB-0019 
Product/NSN:  Air  Rite  Odor  Counteractants, 

Blue/684O-O0-NIB-0021 
Product/NSN:  Air  Rite  Odor  Counteractants, 

Spearmint/6840-00-NIB-0022 
Product/NSN:  Air  Rite  Odor  Counteractants, 

Honeysuckle/6840-00-NIB-0023 
Product/NSN;  Air  Rite  Odor  Counteractants, 

Spice/6840-00-NlB-0025 
Product/NSN:  Air  Rite  Odor  Counteractants, 

Sweet  Pine/6840-00-NlB-0026 
Product/NSN:  Air  Rite  Odor  Counteractants, 

Floral/6840-00-NIB-0027 
Product/NSN:  Air  Rite  Odor  Counteractants. 

Citrus/6840-00-NIB-0028 
Product/NSN:  Air  Rite  Odor  Counteractants, 

Vanilla  Bean/6840-00-NIB-0029 
Pfoduct/NSN:  Air  Rite  Odor  Counteractants. 

Green  Apple  Mint/6840-01-378-0412 
Product/NSN:  Air  Rite  Odor  Counteractants, 

Green/6840-01-378-044  7 
NPA:  Blind  Industries  &  Services  of 

Maryland.  Baltimore.  MD. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Commoditv  Center.  New  York. 

NY. 
Product/NSN:  Catheter,  External,  Male,  Self- 
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Adhering.  Wide-band/653(>-00-NIB- 
0060 

Product/NSN:  Catheter.  External.  Male.  Self- 
Adhering.  Pop-on/6530-00-NIB-0061 

Product/NSN:  Catheter,  External,  Male.  Self- 
Adhering,  Pop-on  /6530-00-NI&-O062 

Product/NSN:  Catheter,  External.  Male.  Self- 
Adhering,  Pop-on  /6530-00-NIB-O063 

Product/NSN:  Catheter,  External.  Male,  Self- 
Adhering,  Pop-on  /6530-00-NIB-0064 

Produrt/NSN:  Catheter,  External,  Male.  Self- 
Adhering.  Pop-on  /6530-00-N1B-0065 

Product/NSN:  Catheter.  External.  Male.  Self- 
Adhering.  Wide-band  /653(M)0-NIB- 
0066 

Product/NSN:  Catheter,  External,  Male,  Self- 
Adhering,  Wide-band  /6530-00-NlB- 
0067 

Product/NSN:  Catheter,  External,  Male,  Self- 
Adhering.  Wide-band  /6530-00-NlB- 
0068 

Product/NSN:  Catheter.  External.  Male.  Self- 
Adhering.  Wide-band  /6530-00-NIB- 
0069 

NPA:  Lighthouse  for  the  Blind.  St.  Louis. 
MO. 

Contract  Activity:  Department  of  Veterans 
Affairs  Acquisition  Center.  Mines.  IL. 

Product/NSN:  Kit.  Employee  Start,  Up/7520- 
01-493-6006. 

NPA:  Blind  Industries  &  Services  of 
Maryland,  Baltimore.  MD. 

Contract  Activity:  Office  Supplies  ft  Paper 
Products  Commodity  Center,  New  York. 
NY. 

Service 

Service  Type/Location:  Commissary  Shelf 
Stocking,  Custodial  &  Warehousing. 

U.S.  Coast  Guard  Support  Center,  Kodiak, 
AK. 

NPA:  MQC  Enterprises.  Inc..  Anchorage,  AK. 

Contract  Activity:  Defense  Commissary 
Agency,  Fort  Lee.  VA. 

This  action  does  not  affect  ctirrent 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sharyl  D.  Kennerly, 

Director,  Information  Management. 

|FR  Doc.  02-15731  Filed  6-20-02;  8:45  ami 

MUJNOCOOC  6353-01-^ 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procuramwit  LM  Propo— d  Addition; 
Corractlon 

hi  the  document  appearing  on  page 
40910,  FR  Doc.  02-15069.  in  the  issue 
of  June  14.  2002.  in  the  first  column  the 
Committee  published  a  notice  of 
proposed  addition  to  the  Procurement 
List  of,  among  other  things.  Laundry 
Service,  Fort  Carson,  Colorado.  This 
notice  is  to  correct  the  Nonprofit 
Agency  associated  with  this  proposal 
from  Goodwill  Industries  of  Colorado 
Springs  to  Goodwill  Industrial  Services 


Corporation,  Colorado  Springs, 
Colorado. 

Sheryl  D.  KMUMrly. 

Director.  Information  Management. 

|FR  Doc.  02-15732  Filed  6-20-02:  8:45  am] 

■HJUNQ  COM  OBl-ai-r 


DEPARTMENT  OF  COMMERCE 

National  bwtttut*  of  Standards  and 
Tachnology 


Board  of 
BaMriga 


oftltaMaleolm 
Quality  Award 


agency:  National  Institute  of  Standards 

and  Technology  (NIST),  Department  of 

Commerce. 

action:  Request  for  nominations  of 

members  to  serve  on  the  Board  of 

Overseers  of  the  Malcolm  Baldrige 

National  Quality  Award.  


Objectives  and  Duties 

1.  The  Board  shall  review  the  work  of 
the  private  sector  contractor(s),  which 
assists  the  Director  of  the  National 
Institute  of  Standards  and  Technology 
(NIST)  in  administering  the  Award.  The 
Board  vtrill  make  such  suggestions  for 
the  improvement  of  th»  Award  process 
as  it  deems  necessary. 

2.  The  Board  shall  provide  a  wrritten 
annual  report  on  the  results  of  Award 
activities  to  the  Secretary  of  Commerce, 
along  with  its  recommendatitms  for  the 
improvement  of  the  Award  process. 

3.  The  Board  will  function  solely  as 
an  advisory  committee  under  the 
Federal  Advisory  Committee  Act. 

4.  The  Board  will  report  to  the 
Director  of  NIST  and  the  Secretary  of 
Commerce. 


SUMMARY:  NIST  invites  and  requests 
nomination  of  individuals  for 
appointment  to  Board  of  Overseers  of 
the  Malcolm  Baldrige  National  Quality 
Award  (Board).  The  terms  of  some  of  the 
members  of  the  Board  will  soon  expire. 
NIST  will  consider  nominations 
received  in  response  to  this  notice  for 
appointment  to  the  Committee,  in 
addition  to  nominations  already 
received. 

DATES:  Please  submit  nominations  on  or 
before  July  8. 2002. 

ADDRESSES:  Please  submit  nominations 
to  Harry  Hertz.  Director,  National 
Quality  Program,  NIST,  100  Bureau 
Drive,  Mail  Stop  1020.  Gaithersburg, 
MD  20899-1020.  Nominations  may  also 
be  submitted  via  FAX  to  301-948-3716. 
Additional  information  regarding  the 
Committee,  including  its  charter, 
current  membership  list,  and  executive 
summary  may  be  foimd  on  its  electronic 
home  page  at:  bttp:// 
www.quality.nist.gov. 

FOR  FURTMER  INFORMATION  CONTACT: 
Harry  Hertz,  Director,  National  Quality 
Program  and  Designated  Federal 
OfBcial,  NIST,  100  Biueau  Drive,  Mail 
Stop  1020.  Gaithersburg,  MD  20899- 
1020;  telephone  301-975-2361;  FAX— 
301-948-3716;  or  via  e-mail  at 
harry.hertz9nist.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Board  of  Overaeen  of  the  Malcolm 
Baldrige  National  Quality  Award 
Information 

The  Board  was  established  in 
accordance  Mnth  15  U.S.C. 
3711a(d)(2)(B),  pursuant  to  the  Federal 
Advisory  Committee  Act  (5  U.S.C. 
app.2). 


Membership 

1.  The  Board  will  consist  of 
approximately  eleven  members  selected 
on  a  clear,  standardized  basis,  in 
accordance  with  applicable  Department 
of  Commerce  guidance,  and  for  their 
preeminence  in  the  field  of  quality 
management.  There  will  be  a  balanced 
representation  from  U.S.  service  and 
manufacturing  industries,  education 
and  health  care.  The  Board  will  include 
members  familiar  with  the  quality 
improvement  operations  of 
manufacturing  companies,  service 
companies,  small  businesses,  education, 
and  health  care.  No  employee  of  the 
Federal  Government  shall  serve  as  a 
member  of  the  Board  of  Overseers. 

2.  The  Board  will  be  appointed  by  the 
Secretary  of  Commerce  and  will  serve  at 
the  discretion  of  the  Secretary.  The  term 
of  office  of  each  Board  member  shall  be 
three  years.  All  terms  will  commence  on 
March  1  and  end  on  February  28  of  the 
appropriate  year. 

Miscellaneous 

1.  Members  of  the  Board  shall  serve 
without  compensation,  but  may,  upon 
request,  be  reimbursed  travel  expenses, 
including  per  diem,  as  authorized  by  5 
U.S.C.  5701  et  seq. 

2.  The  Board  will  meet  twice 
annually,  except  that  additional 
meetings  may  be  called  as  deemed 
necessary  by  the  NIST  Director  or  by  the 
Chairperson.  Meetings  are  one  day  in 
duration. 

3.  Board  meetings  are  open  to  the 
public.  Board  members  do  not  have 
access  to  classified  or  proprietary 
information  in  connection  with  their 
Board  duties. 

n.  Nomination  Information 

1.  Nominations  are  sought  from  the 
private  sector  as  described  above. 
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2.  Nominees  should  have  established 
records  of  distinguished  service  and 
shall  be  familiar  with  the  quality 
improvement  operations  of 
manufacturing  companies,  service 
companies,  small  businesses,  education, 
and  health  care.  The  category  (field  of 
eminence)  for  which  the  candidate  is 
qualified  should  be  specified  in  the 
nomination  letter.  Nominations  for  a 
particular  category  should  come  from 
organizations  or  individuals  within  that 
category.  A  summary  of  the  candidate's 
qualifications  should  be  included  with 
the  nomination,  including  (where 
applicable)  current  or  former  service  on 
federal  advisory  boards  and  federal 
employment.  In  addition,  each 
nomination  letter  should  state  that  the 
person  agrees  to  the  nomination, 
acknowledges  the  responsibilities  of 
serving  on  the  Board,  and  will  actively 
participate  in  good  faith  in  the  tasks  of 
the  Board.  Besides  participation  at 
meetings,  it  is  desired  that  members  be 
able  to  devote  the  equivalent  of  seven 
days  between  meetings  to  either 
developing  or  researching  topics  of 
potential  interest,  and  so  fordi,  in 
furtherance  of  their  Board  duties. 

3.  The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  a  broad-based  and 
diverse  Board  membership. 

Dated:  June  12,  2002. 
Karen  H.  Brown. 
Deputy  Director. 

[FR  Doc.  02-15680  Filed  6-20-02;  8:45  am] 
BHJJNG  CODE  3S10-19-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Dodwt  No.  020611144-2144-01;  1.0. 
041102A] 

Marine  Mammal  Authorization  Program 
integration  of  Registration  for  Selected 
Atlantic  Ocean,  Gulf  of  Mexico,  and 
Caribbean  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  expansion  of 

integrated  registration  program. 

SUMMARY:  NMFS  is  providing  notice  that 
it  is  increasing  the  number  of  fisheries 
for  which  the  Marine  Mammal 
Authorization  Program  (MMAP) 
registration  is  integrated  with  existing 
state  and  Federal  fishery  licensing  and 
permitting  programs.  NMFS  is 
integrating  MMAP  registration  at  this 
time  only  for  specific  Category  I  or  II 


fisheries  with  fishery  management  plans 
(FMP)  administered  by  the  Northeast 
Regional  office  of  NMFS  and  the  pelagic 
longline  fishery  administered  imder  the 
Hig^y  Migratory  Species  FMP.  Fishers 
who  participate  in  a  Category  I  or  II 
fishery  for  which  registration  is  not 
integrated  must  continue  to  register  as 
specified  in  the  2002  List  of  Fisheries. 
ADDRESSES:  For  east  coast  fisheries, 
registration  information  and  marine 
mammal  injury/mortality  reporting 
forms  may  be  obtained  from  the 
following  regional  offices: 

NMFS,  Northeast  Region,  Protected 
Resources  Division,  One  Blackburn 
Drive,  Gloucester,  MA  01930-2298, 
Attn:  Marcia  Hobbs. 

NMFS,  Southeast  Region,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702,  Attn:  Teletha 
Griffin. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Lawson,  Office  of  Protected 
Resources,  301-713-2322;  Kim 
Thounhurst,  Northeast  Regional  Office, 
978-281-9138;  or  Teletha  Griffin, 
Southeast  Regional  Office,  727-570- 
5312.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  4  p.m.  Eastern  time, 
Monday  through  Friday,  excluding 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

According  to  the  Marine  Mammal 
Protection  Act  (MMPA),  all  fishers  who 
participate  in  a  Category  I  or  II  fishery 
contained  in  the  List  of  Fisheries  (LOF) 
final  rule  (67  FR  2410.  January  17,  2002) 
must  be  registered  ih  the  N^IAP.  The 
MMAP  provides  an  authorization  for 
commercial  fishers  which  allows  the 
incidental  (i.e.,  non-intentional)  taking 
of  marine  mammals  pursuant  to  the 
MMPA  during  the  course  of  commercial 
fishing  operations.  To  qualify  for  this 
authorization,  fishers  who  participate  in 
a  Category  I  or  II  fishery  must  register 
in  the  MMAP.  (For  a  complete 
description  of  requirements  for  Category 
I  and  II  fisheries,  consult  50  CFR  223.4). 
Information  collected  under  the  MMAP, 
as  well  as  from  other  sources,  provides 
the  basis  for  identifying  and 
determining  the  level  of  incidental 
serious  injury  and  mortality  of  marine 
mammals  in  commercial  fishing 
operations  relative  to  the  allowable  take 
level,  or  potential  biological  removal 
level,  for  each  marine  mammal  stock. 

Section  118  (c)(5)(A)  of  the  MMPA  (16 
U.S.C.  1387  (c)(5)(A))  states  that  "The 
Secretary  shall  develop,  in  consultation 
with  the  appropriate  States,  affected 


Regional  Fishery  Management  Coimcils, 
and  other  interested  persons,  the  means 
by  which  the  granting  and 
administration  of  authorizations  under 
this  section  shall  be  integrated  and 
coordinated,  to  the  maximum  extent 
practicable,  with  existing  fishery 
licenses,  registrations,  and  related 
program^." 

In  recent  years,  NMFS  has  integrated 
its  MMAP  with  other  licensing  systems 
in  the  northeast  for  the  state  and  Federal 
components  of  the  American  lobster 
trap/pot  fishery,  the  Federal  portion  of 
the  squid/mackerel/butterfish  trawl 
fishery,  and  the  Northeast  and  Mid- 
Atlantic  Federal  gillnet  fisheries.  NMFS 
has  also  integrated  several  west  coast 
fisheries,  and  NMFS  is  now  integrating 
additional  state  and  Federal  fishery 
permitting  and  licensing  systems  in  the 
eastern  United  States. 

The  goals  of  the  expanded  integration 
program  include  assuring  consistency  in 
registration  procedures  across  a  greater 
number  of  east  coast  fisheries, 
increasing  the  number  of  registrants  to 
better  reflect  the  level  of  participation  in 
the  fisheries  for  monitoring  purposes, 
and  conducting  outreach  to  the  fishing 
industry  with  regard  to  MMPA 
requirements.  By.using  data  from 
existing  fishery  licensing  programs,  the 
MMAP  integration  will  reduce  the 
registration  burden  on  the  fishing 
industry  while  better  facilitating  the 
protection  and  conservation  of  marine 
mammals.  In  a  licensing  system  that  is 
integrated  with  the  MMAP  fishers  will 
no  longer  have  to  submit  an  MMAP, 
current  fishery  permit  holders 
registration  form,  renewal  form,  or 
processing  fee  to  NMFS  in  order  to 
receive  or  validate  thefr  MMAP 
Authorization.  Certificates. 

NMFS  is  pursuing  the  integration  of 
MMAP  registration  based  on  the  fishery 
listings  in  the  2002  LOF.  Many  of  these 
fisheries  include  both  a  state  and  a 
Federal  component.  For  2002,  only  the 
fisheries  with  a  Federal  FMP 
administered  by  the  NMFS  Northeast 
Regional  Office  and  the  pelagic  longline 
fishery  administered  under  the  Highly 
Migratory  Species  FMP  will  be 
integrated.  Northeast  fisheries  with 
FMPs  to  be  integrated  include  the 
American  Lobster,  Atlantic  Bluefish. 
Atlantic  Herring,  Monkfish,  Northeast 
Multispecies,  Spiny  Dogfish,  Squid/ 
Mackerel/Butterfish,  Summer  Flounder/ 
Scup/Black  Sea  Bass,  and  Tilefish.  Of 
those  fisheries,  only  those  permit 
holders  who  indicated  use  of  gear  types 
that  fall  within  the  2002  LOF  will  be 
integrated.  NMFS  is  continuing  to  work 
toward  integrating  the  MMAP 
registration  for  fishers  who  participate 
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ragion. 

In  order  to  integrate  state-managed 
fisheries,  NMFS  is  obtaining  fishery 
license-holder  information  from 
individual  states.  NMFS  has  requested 
and  received  data  ftt>m  the  east  coast 
states  of  Maine  through  Florida. 

Once  a  database  is  established  with 
the  license-holder  information  from  the 
state  and  Federal  permit  databases, 
NMFS  will  mail  MMAP  Authorization 
Certificates  and  marine  mammal  injury/ 
mortality  reporting  forms  to  each  permit 
or  license-holder.  The  certificates  will 
provide  a  MMAP  authorization  for  all 
'fishers  who  participate  in  an  integrated 
Category  1  or  II  fishery,  provided  that 
the  fisher  holds  a  valid  state  or  Federal 
fishing  permit  or  license  for  the  affected 
regulated  fishery. 

Since  integration  must  be 
accomplished  by  linking  existing  state 
and  Federal  permit  or  license  databases 
to  the  NMFS  MMAP  database,  fishers 
who  participate  only  in  unregulated 
fisheries  (i.e..  fisheries  for  which  there 
are  currently  no  state  or  Federal 
permits),  must  still  register  according  to 
the  procedures  specified  in  the  2002 
LOF.  For  example,  the  hagfish  trap/pot 
fishery  in  New  England  is  currently  an 
unregulated  fishery,  and  it  falls  under 
the  new  Category  II  listing  for  the 
Northeast  trap/pot  fishery.  Therefore,  a 
fisher  who  participates  only  in  the 
hagfish  trap/pot  fishery  in  New  England 
will  be  required  to  send  in  the  MMAP 
registration  form.  However,  if  a  hagfish 
trap/pot  fisher  also  participates  in  a 
regulated  fishery  which  is  integrated 
under  the  MMAP,  such  as  the  American 
lobster  fishery.  NMFS  will  integrate 
registration  for  that  permit  holder  for 
the  hagfish  fishery  along  with  the 
regulated  fishery.  Thus,  it  will  not  be 
necessary  for  these  fishers  to  submit  a 
second  registration  for  hagfish.  A  fisher 
who  participates  in  state  and  Federal 
fisheries  not  yet  integrated  with  the 
MMAP  registration  system  must 
continue  to  send  in  the  registration  form 
to  NMFS. 

Dated:  lune  14.  2002. 
Rebecca  ].  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory-  Programs.  National  Marine 
Fisheries  Service. 
LFR  Doc.  02-15738  Filed  6-20-02:  8:45  ami 
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National  Oceanic  and  Atmoapheric 
Admlnlatration 

Science  Advleory  Board;  Meeting 

AGENCY:  Office  of  Oceanic  and 
Atmospheric  Research,  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  DOC. 
ACTION:  Notice  of  open  meeting. 


summary:  The  Science  Advisory  Board 
(SAB)  was  established  by  a  Decision 
Memorandiun  dated  September  25, 
1997,  and  is  the  only  Federal  Advisory 
Committee  with  responsibility  to  advise 
the  Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere  on  long-  and 
short-range  strategies  for  research, 
education,  and  application  of  science  to 
resource  management  and 
environmental  assessment  and 
prediction.  SAB  activities  and  advice 
provide  necessary  input  to  ensure  that 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  science 
programs  are  of  the  highest  quality  and 
provide  optimal  support  to  resource 
management. 

Time  and  Date:  The  meeting  will  be 
held  Tuesday,  July  9.  2002,  from  l.p.m. 
to  5  p.m.;  Wednesday.  July  10. 2002, 
from  8  a.m.  to  5  p.m.;  and  Thursday. 
July  11,  from  8  a.m.  to  12  p.m. 

Place:  The  meeting  will  be  held  all 
three  days  in  the  Canyon  Room  at  the 
Millenium  Harvest  House,  1345  28th 
Street,  in  Boulder.  CO. 

Status:  The  meeting  will  be  open  to 
public  participation  with  two  30-minute 
time  periods  set  aside  for  direct  verbal 
comments  or  questions  from  the  public. 
The  SAB  expects  that  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted 
verbal  or  written  statements.  In  general, 
each  individual  or  group  making  a 
verbal  presentation  will  be  limited  to  a 
total  time  of  five  (5)  minutes.  Written 
comments  (at  least  35  copies)  should  be 
received  in  the  SAB  Executive  Director's 
Office  by  Monday  July  1,  2002,  to 
provide  sufficient  time  for  SAB  review. 
Written  comments  received  by  the  SAB 
Executive  Director  after  July  1,  2002. 
will  be  distributed  to  the  SAB,  but  may 
not  he  reviewed  prior  to  the  meeting 
date.  Approximately  thirty  (30)  seats 
will  be  available  for  the  public 
including  five  (5)  seats  reserved  for  the 
media.  Seats  will  be  available  on  a  first- 
come,  first-served  basis. 

Matters  to  be  Considered:  The 
meeting  will  include  the  following 
topics:  (1)  the  NOAA  Climate  Change 
Research  Initiative,  (2)  reports  on 
program  and  laboratory  reviews 


conducted  under  the  auspices  of  the 
SAB.  (3)  briefings  and  discussions  on 
activities  of  SAB  subcommittees  and 
working  groups  and  (4)  public 
statements. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  Uhart,  Exeuctive  Director. 
Science  Advisory  Board.  NOAA.  Rm. 
11142, 1315  East-West  Highway.  Silver 
Spring.  Maryland  20910.  (Phone:  301- 
713-9121,  Fax:  301-713-0163,  E-mail: 
Michael.Uhartdnoaa.gov);  or  visit  the 
NOAA  SAB  website  at  http:// 
www.sab.noaa.gov. 

Louisa  Koch. 

Deputy  Assistant  Administrator,  OAR. 

|FR  Doc.  02-15677  Filed  6-20-02:  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increaae  of  a  Dealgnated  Conaultatkxi 
Level  for  Certain  Wool  Textile  Producte 
Produced  or  Manufactured  in  Mexico 

lune  18.  2002. 

AGENCY:  Conunittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

designated  consultation  level. 


EFFECTIVE  DATE:  June  21.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  Web  site  at  http:// 
www.custoins.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
Web  site  at  http://otexa.ita.doc.gov.  . 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agri(niltural 
Act  of  1956.  as  amended  (7  U.S.C.  18.54): 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  Government  of  the  United  States 
has  agreed  to  increase  the  current 
Designated  Consultation  Level  (DCL)  for 
Category  433  to  12,000  dozen.  To  the 
extent  used,  the  2003  DCL  for  Category 
433  will  be  reduced  by  1,000  dozen,  the 
equivalent  amount  of  the  increase. 

The  level  does  not  apply  to  NAFTA 
(North  American  Free  Trade  Agreement) 
originating  goods,  as  defined  in  Annex 
300-B.  Chapter  4  and  Annex  401  of  the 


Federal  Register /Vol.  67,  No.  120  /  Friday.  Jxme  21.  2002 /Notices 


42239 


agreement.  In  addition,  this  consultation 
level  does  not  apply  to  textile  and 
apparel  goods,  assembled  in  Mexico,  in 
which  all  fabric  components  were 
wholly  formed  and  cut  in  the  United 
States,  entered  under  the  United  States 
Harmonized  Tariff  Schedule  heading 
9802.00.90. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18.  2001).  Also 
see  66  FR  59580,  published  on 
November  29.  2001. 

James  C.  Lemurd  m. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  18,  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  uincel,  the  directive 
issued  to  you  on  November  23,  2001  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Mexico,  and  exported  during 
the  period  which  began  on  January  1,  2002 
and  extends  through  December  31,  2002.  The 
levels  established  in  that  directive  do  not 
apply  to  NAFTA  (North  American  Free  Trade 
Agreement)  originating  goods,  as  defined  in 
Annex  300-B,  Chapter  4  and  Annex  401  of 
NAFTA  or  to  textile  and  apparel  goods, 
assembled  in  Mexico,  in  which  all  fabric 
components  were  wholly  formed  and  cut  in 
the  United  States,  entered  under  the  United 
States  Harmonized  Tariff  Schedule  heading 
9802.00.90. 

Effective  on  June  21,  2002,  you  are  directed 
to  increase  the  current  designated 
consultation  level  for  Category  433  to  12,000 
dozen  < ,  pursuant  to  exchange  of  letters  dated 
May  30,  2002  and  June  11,  2002,  and 
provisions  of  the  NAFTA  (North  American 
Free  Trade  Agreement). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  02-15839  Filed  6-20-02;  8:45  amj 
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■  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Decemlier  31,  2001. 


DEPARTMENT  OF  DEFENSE 

DefMHtment  of  the  Anny,  Corps  of 
Engineers 

Avallsbiltty  of  the  Dreft  Supplement  to 
the  Final  Environmental  Impact 
Statement  for  the  Authorized  Red  Rhrer 
Chloride  Proiect  Wichita  River  Only 
Portion,  Oldahoma  and  Texas 

agency:  Department  of  the  Army.  U.S. 
Army  Corps  of  Engineers.  DOD. 
action:  Notice  of  Availability. 

SUMMARY:  Notice  is  made  of  the 
availability  of  a  Draft  Supplement  to  the 
Final  Environmental  Impact  Statement 
(DSFEIS)  for  the  Authorized  Red  River 
Chloride  Control  Project  Wichita  River 
Only  Portion.  Oklahoma  and  Texas 
prepared  by  the  Tulsa  District  of  the 
U.S.  Army  Corps  of  Engineers  (USACE). 
The  purpose  of  the  project  is  to 
investigate  methods  to  reduce  the 
natural  occurring  levels  of  chlorides  in 
the  Wichita  River  Basin  in  Texas. 
DATES:  The  DSFEIS  will  be  available  for 
public  review  when  this  announcement 
is  published.  The  review  period  of  the 
document  will  be  imtil  September  11. 
2002.  To  request  a  copy  of  the 
supplement,  please  call  (918)  669-4396. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  DSFEIS. 
please  contact  Stephen  L.  Nolen.  Chief. 
Environmental  Analysis  and 
Compliance  Branch,  U.S  Army  Corps  of 
Engineers.  ATTN:  CESWT-4'E-E.  1645 
South  101st  East  Avenue.  Tulsa,  OK 
74128-4629. 

SUPPLEMENTARY  INFORMATION:  In  1957, 
the  U.S.  Public  Health  Service  initiated 
a  study  to  locate  natural  chloride  seeps 
and  springs  and  to  determine  the 
contribution  of  these  chloride  sources  to 
the  Red  River,  to  which  the  Wichita 
River  is  a  tributary.  In  1959.  the  USAGE 
recommended  measures  to  control 
identified  natural  chloride  sources. 
Congress  authorized  plans  for  chloride 
control  in  1966.  This  project  was  known 
as  the  Red  River  Chloride  Control 
Project  (RRCCP).  A  Final  Environmental 
Statement  (FES)  for  the  RRCCP  dated 
July  1976.  of  which  the  Wichita  River 
was  a  portion,  was  filed  with  the 
Environmental  Protefction  Agency  on 
May  18. 1977,  and  published  in  the 
Federal  Register  on  May  27. 1977.  Since 
the  1976  FES.  proposed  project  outputs 
have  changed.  Target  chloride 
concentrations  of  250  mg/1  or  less  94% 
of  the  time  at  Lake  Texoma  and  98%  of 
the  time  at  Lake  Kemp  were  originally 
established  for  the  proposed  project. 
However,  project  modifications 
described  in  the  supplement  would 
affect  design  effectiveness  of  the  plan 


evaluated  in  the  1976  FES.  As  such,  an 
environmental  reevaluation  was 
approved  in  1997,  and  the  NEPA 
scoping  pnxress  was  initiated  in  1998. 
The  proposed  plan  is  expected  to  meet 
the  Texas  Nattiral  Resources 
Conservation  Commission  (TNRCC) 
secondary  drinking  water  standard  of 
300mg/l  chloride  40%  of  the  time  at 
Lake  Kemp. 

Effectiveness  of  constructed  portions 
of  the  project  were  evaluated  by  a 
Congressionally  authorized  panel,  in 
accordance  iviUi  Public  Law  99-662,  to 
assess  the  improvements  in  water 
quality  assumed  in  the  economic 
reanalysis  of  the  proposed  project.  The 
panel  submitted  a  favorable  report  to  the 
Federal  Public  Works  Committees  of  the 
House  and  Senate  in  August  1988 
indicating  that  Area  VIH  was  performing 
as  designed.  As  noted  above,  design 
changes  have  been  developed  for  the 
proposed  project  that  woiild  lessen 
impacts  on  stream  flow,  water  quality, 
and  chloride  removal  compared  to  the 
proposed  project  evaluated  in  the  1976 
FES.  In  addition,  potential  direct  and 
indirect  impacts  have  been  identified 
that  were  not  addressed  in  the  FES. 

During  the  NEPA  process  for  the 
DSFEIS,  several  issues  were  identified 
as  concerns  by  the  public  and 
commenting  natiiral  resource  agencies. 
Major  issues  addressed  in  this 
document  include:  (1)  Hydrological 
biological,  and  water  quality  issues 
concerning  fish,  aquatic  invertebrates, 
aquatic  macrophytes,  and  the  wetland/ 
riparian  ecosystem  of  the  Wichita  River, 
Lake  Kemp,  and  Red  River  above  Lake   . 
Texoma  to  the  confluences  of  the 
Wichita  River;  (2)  Lakes  Kemp, 
Diversion,  and  Texoma  components, 
including  chloride/turbidity 
relationships,  chloride/fish 
reproduction  relationships,  chloride/ 
plankton  commimity  issues,  chloride/ 
nutrient  dynamics  issues,  and  impacts 
on  recreational  values;  (3)  water  quality 
and  quantity  impacts  on  Dundee  Fish 
Hatchery  below  Lake  Diversion;  (4) 
selenium  (Se)  concentrations  and 
impact  on  biota;  (5)  man-made  brines 
and  associated  reduction;  (6)  Section 
401  water  quality  issues;  (7)  mitigation 
as  it  relates  to  habitat  losses  from 
construction  of  proposed  project 
components:  (8)  Federally-listed 
threatened  and  endangered  species;  and 
(9)  imquantifiable/imdefined  impacts. 

Changes  in  the  project  base  condition 
have  also  occurred  since  the  1976  FES. 
Due  to  growing  concern  in  the  Wichita 
River  Basin  about  the  availability  of 
water  and  its  effect  on  economic  growth 
and  development,  the  Red  River 
Authority  of  Texas  (RRA)  in  cooperation 
with  the  Texas  State  Soil  and  Water 
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Conservation  Board  (TSSWCB)  initiated 
a  study  to  determine  the  feasibility  of 
implementing  a  brush  control  and 
management  program  to  increase  water 
yield.  The  goal  is  to  restore  large  areas 
of  brush  to  native  grasses,  but  leave 
brush  buffers  and  habitat  corridors 
composed  of  mesquite  land  juniper.  The 
results  of  the  study  revealed  that 
implementation  of  the  proposed  brush 
control  program  may  provide  a  net 
increase  in  watershed  yield  at  Lake 
Kemp.  The  brush  control  program  has 
currently  been  included  in  Texas  Senate 
Bill  1  and  the  Region  B  Water  Plan.  The 
supplement  has  assumed  a  brush 
management  foctor  of  50% 
implementation  as  its  future  condition 
without  chloride  control. 

Fourteen  alternatives  were  developed 
by  the  USAGE  for  achieving  lower 
concentrations  of  chlorides  in  the 
Wichita  River.  The  objective  of  the  14 
USAGE  action  alternatives  was  to 
improve  water  quality  in  the  Wichita 
River  to  a  point  where  it  may  be 
economically  useful  for  municipal, 
industrial,  and  agricultural  water 
supply.  The  U.S.  Fish  and  Wildlife 
Service  (USFWS)  and  the  Texas  Parks 
and  Wildlife  Department  (TPWD) 
developed  an  additional  twelve  (12) 
alternatives  that  were  also  considered 
by  the  USAGE.  The  objectives  of  these 
alternatives  were  to  lower  chloride 
control  impacts  by  reducing  brines 
pumped  to  Truscott  Brine  Lake  and 
eliminating  potential  selenium  impacts, 
as  well  as  replacing  stream  habitat  and 
lessening  the  impact  of  zero  flow  days 
on  fish  populations. 

From  all  the  developed  alternative^ , 
USAGE  Alternative  7a  was  selected  as 
having  the  greatest  net  NED  benefits. 
However,  concerns  regarding  this 
alternative  have  been  raised  by  the 
USFWS  and  TPWD.  Due  to  higher 
economic,  technical,  and  regulatory 
viability,  Alternative  7a  best  serves  the 
purpose  and  need  for  the  proposed 
action  and  is  the  proposed  plan. 

The  DSFEIS  has  been  coordinated  and 
approved  by  offices  and  directorates 
affected  by  or  interested  in  the  subject 
matter,  including  the  Office  of  Gounsel 
and  Executive  Offices. 

Stephen  R.  Zahner, 

Lieutenant  Colonel.  U.S.  Army.  Acting  District 

Engineer 

(FR  Doc.  02-15719  Filed  6-20-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
DepwHiMfrt  of  the  Anny;  Corp*  of 


Intent  To  Prepore  a  Supptomentai  Draft 
Environnwntel  Impact  8latemant  for  a 
Continuing  AuttwrWaa  SaeHon  205 
Flood  Damage  naducWon  Proiact 
Along  lrondoc|iiolt  and  Allan  Craaka  at 
Panorama  VaNay  In  tlia  Town  of 
Panflald,  Monroe  County,  NY 

agency:  Department  of  the  Army.  U.S. 
Army  Gorps  of  Engineers,  DoD. 

action:  Notice  of  intent. 

summary:  The  U.S.  Army  Corps  of 
Engineers  (Corps)  Buffalo  District,  State 
and  local  interests  have  resiuned 
assessment/evaluation  of  a  flood 
damage  reduction  project  along 
Irondequoit  and  Allen  Creeks  in 
Panorama  Valley  in  the  Town  of 
Penfield,  Monroe  County,  NY.  A  Draft 
and  Final  Feasibility  Report  and 
Environmental  Impact  Statement  (EIS) 
were  previously  prepared  and 
coordinated  for  a  project  in  1981.  The 
project  was  deferred  due  to  lack  of  local 
funding.  The  current  recommended 
plan  consists  of  a  combination  of 
measures  including:  levees,  floodwalls 
(setback  from  the  creek,  as  possible), 
several  non-structural  measures, 
internal  drainage  measiu«s,  and 
environmental  consideration/measures. 


k:  Correspondence  should  be 
addressed  to:  Mr.  Tod  Smith.  U.S.  Army 
Corps  of  Engineers,  1776  Niagara  Street, 
Buffalo.  NY  14207-3199. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Mr. 
Tod  Smith  at  (716)  879-4175. 
8UPPI.EMENTARY  information: 

Authority 

The  proposed  project  is  authorized 
under  Section  205  of  the  Flood  Control 
Act  of  1946,  as  amended,  which 
provides  the  Corps  authority  to  assist 
local  sponsors  with  small  flood  damage 
reduction  projects. 

Propoeed  Action 

The  current  recommended  plan 
consists  of  a  combination  of  measxires 
including:  levees,  floodwalls.  several 
non-structural  measures,  and  internal 
drainage  measures.  Natural 
environmental  consideration  measures 
that  are  included  in  the  plan  are: 
aligning  levees  and  floodwalls  setback 
fit>m  the  creek,  as  possible:  avoiding  any 
in  stream  activity  between  September 
1st  and  June  15th;  implementing  erosion 
run-off  reduction  measures;  retaining 
existing  vegetation,  as  possible;  planting 
replacement  and  additional  riparian  and 


upland  vegetation;  and  other  minor 
stream  environmental  improvements. 

Alternatives 

Alternative  considerations  include: 
No  Action;  Non-Structural  Measures 
(Flood  Plain  Management,  Flood 
Insurance,  Relocations,  Flood  Proofing, 
etc.);  Reservoirs/Wetlands;  Diversion 
Channels;  Channelization; 
Channelization  and  Berms;  and  Levee/ 
Floodwalls.  Alternatives  are  assessed/ 
evaluated  from  engineering,  economic. 
and  environmental  (physical/natiutd, 
social/community,  cultural  resources) 
perspectives. 

Scoping  ProceM 

Resumed  study  scoping  letters  were 
coordinated  on  August  24. 1999. 
October  5. 1999.  and  January  14.  2000. 
A  number  of  agency  and  public 
workshops  and  meetings  have  been 
conducted.  A  local  public  meeting  was 
held  at  the  Penfield  Town  Hall  on 
February  IS,  2000. 

Significant  Iwum 

The  initial  public  response  to  the 
current  study  was  substantial.  Many 
interests  indicated  the  project  should  be 
looked  at  from  a  watershed  perspective 
and  that  all  interests  be  involved,  and 
that  natural  restoration  measiues  should 
be  considered.  Many  want  a  watershed 
development  management  plan.  Some 
are  concerned  about  project  impacts 
upstream  and  downstream  of  the 
Panorama  Valley  area.  Others  do  not 
think  that  funding  should  be  expended 
to  protect  interests  which  are  built  in  a 
flood  prone  area;  they  think  flood  prone 
developments  should  move  or  be  moved 
out  of  the  flood  prone  areas.  Flood 
prone  development  interest  would  like 
to  see  some  form  of  community 
development  flood  protection.  Most 
want  to  see  the  natural  integrity  of  the 
streams  maintained  or  improved,  as 
possible,  for  fish  and  some  wildlife  to  be 
able  to  continue  to  utilize  and  pass 
through  the  area. 

Scoping  Meeting 

Since  Federal.  State,  and  local 
interests  have  been  involved  with 
reinitiation  of  the  study  and 
coordination  is  already  being  conducted 
and  a  local  public  meeting  held;  no 
new/additional  formal  initial  scoping 
meeting  is  scheduled. 
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Availability 

It  is  expected  that  the  Supplemental 
Draft  EIS  will  be  made  available  to  the 
agencies  and  public  about  October  2002. 

Luz  D.  Ortiz, 

Army  Federal  Register  Uaison  Officer. 

(FR  Doc.  02-15716  Filed  6-20-02;  8:45  am] 

BHJJNO  cooe  3710-aP-« 

DEPARTMENT  OF  DEFENSE 

DefMrtment  of  ttw  Army;  Corpa  of 
Engineera 

Inland  Waterways  Users  Board 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  open  meeting. 

summary:  In  Accordance  with  10(a)(2) 
of  the  Federal  Advisoi^'  Committee  Act 
(Pub.  L.  92—463]  announcement  is  made 
of  the  next  meeting  of  the  Inland 
Waterways  Users  Board  (Board).  The 
meting  will  be  held  on  July  19.  2002,  in 
Lisle.  IL,  at  the  Hilton  Lisle/Naperville 
Hotel,  3003  Corporate  West  Drive  (1- 
630-505-0900).  The  Board  will  hear 
briefings  on  navigation  projects 
administered  by  the  U.S.  Army  Corps  of 
Engineers,  Rock  Island  District. 
Registration  will  begin  at  7:30  a.m.  and 
the  meeting  scheduled  to  adjourn  at  1 
p.m. 

FOR  FURTHER  INFORMATION  CQNTACT:  Mr. 
Norman  T.  Edwards,  Headquarters,  U.S. 
Army  Corps  of  Engineers,  CECW-PD. 
441  G  Street,  NW..  Washington,  DC 
20314-1000;  Ph:  202-761-4559. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 

Luz  Ortiz,  ^^^ 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  02-15717  Filed  6-20-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  tlw  Army,  Corpa  of 


Raquaat  for  Commanta  on  the  Draft 
Eatuary  Habitat  Reatoratlon  Strategy 
Prepared  lyy  the  Eatuary  Habitat 
Reatoratlon  Council 

AGENCY:  Department  of  the  Army,  Army 

Gorps  of  Engineers,  DoD. 

action:  Notice  of  extension  of  comment 

period. 


SUMMARY:  The  Corps  of  Engineers  on 
behalf  of  the  interagency  Estuary  Habitat 
Restoration  Coimcil  is  extending  the 
comment  period  for  the  draft  "Estuary 
Habitat  Restoration  Strategy."  This 
extension  will  provide  interested 
persons  with  additional  time  to  prepare 
comments  on  the  draft  strategy. 
DATES:  Consideration  will  be  given  only 
to  comments  that  are  received  on  or 
before  July  1,2002. 

ADDRESSES:  Send  comments  to  Estuary 
Habitat  Restoration  Strategy,  U.S.  Army 
Corps  of  Engineers,  Institute  for  Water 
Resoiuces,  7701  Telegraph  Road,  Casey 
Building,  Alexandria,  Virginia,  22315- 
3868.  See  Supplementary  Information 
section  for  electronic  filing  address. 
FOR  FURTHER  ASSISTANCE  CONTACT:  Ms. 
Ellen  Cummings,  Headquarters,  U.S. 
Army  Corps  of  Engineers.  Washington, 
DC  20314-1000,  (202)  761-4558;  or  Ms. 
Cynthia  Garman-Squier,  Office  of  the 
Assistant  Secretary  of  the  Army  (Civil 
Works),  Washington,  DC,  (703)  695- 
6791. 

SUPPLEMENTARY  INFORMATION:  On  May  3, 
2002  we  published  in  the  Federal 
Register  (67  FR  22415)  the  "Draft 
Estuary  Habitat  Restoration  Strategy"  for 
review  and  conunent.  Comments 
regarding  the  draft  strategy  were 
required  to  be  received  on  or  before  Jime 
17,  2002.  During  the  comment  period, 
we  received  a  request  to  extend  the 
comment  period. 

In  response  to  this  request,  we  are 
extending  the  comment  period  for  the 
"Draft  Estuary  Habitat  Restoration 
Strategy"  through  July  1.  2002. 

Electronic  Filing  Address:  You  may 
submit  comments  by  E-mail  to 
estuary@usace.anny.mil.  Comments 
should  be  in  one  of  the  following 
formats:  Word,  WordPerfect,  or  ASCII. 
The  subject  line  for  submission  of 
comments  should  begin  with  "Estuary 
Habitat  Restoration  Strategy  conunents 
fi-om  [insert  name  of  agency, 
organization,  or  individual]." 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  02-15718  Filed  6-20-02;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.333] 

Demonatration  Pro|ect8  To  Enaure 
Students  WHh  DIaabilltlaa  Racehw  a 
Quality  Higher  Education;  Notice 
inviting  appllcatlona  for  new  awards 
fbr  fiscal  year  (FY)  2002 

Purpose  of  Program:  The 
Demonstration  Projects  to  Ensure 


Students  with  Disabilities  Receive  a 
Quality  Higher  Education  program 
provides  grants  to  institutions  of  higher 
education  (IHEs)  to  develop  innovative 
demonstration  projects.  The  purpose  of 
the  demonstration  program  is  to  provide 
technical  assistance  and  professional 
development  for  faculty  and 
administrators  in  IHEs  in  order  to 
provide  them  with  the  skills  and 
supports  that  they  need  to  teach 
students  with  disabilities.  The  program 
will  also  be  used  to  widely  disseminate 
research  and  training  to  enable  faculty 
and  administrators  in  other  IHEs  to  meet 
the  educational  needs  of  students  with 
disabilities. 

Eligible  Applicants:  Institutions  of 
higher  education. 

Applications  Available:  Jime  21,  2002. 

Deadline  for  Transmittal  of 
Applications:  July  22.  2002. 

Deadline  for  Intergovernmental 
Review:  September  19,  2002. 

Avaj7aWe  Funds.  $6,930,000. 

Estimated  Range  of  Awards: 
$100.000-$350,000. 

Estimated  Average  Size  of  Awards: 
$100,000-5290,000. 

Estimated  Number  of  Awards:  24. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Page  Limit:  The  application  narrative 
is  where  you,  the  applicant,  address  the 
selection  criteria  that  reviewers  use  to 
evaluate  youi  application.  While  we 
encoiu^ge  applicants  to  limit  their 
narrative  to  no  more  than  the  equivalent 
of  25  pages,  your  application  may  not 
exceed  the  equivalent  of  more  than  40 
pages.  For  the  application  narrative,  the 
following  standards  apply: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text, 
including  titles,  headings,  quotations, 
references,  and  captions. 

•  Use  a  font  that  is  either  12-point  or 
'  larger  or  no  smaller  that  10  pitch 

(characters  per  inch). 

•  For  tables?  charts,  or  graphs  also  use 
a  font  that  is  either  12-point  or  larger  or 
not  smaller  than  10  pitch. 

Oiu  reviewers  will  not  read  any  pages 
of  your  application  that — 

•  Exceed  the  page  limit  if  you  ^pply 
these  standards;  or 

•  Exceed  the  equivalent  of  the  page 
limit  if  you  apply  other  standards. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82,  85,  86, 
97,  98  and  99. 

Because  there  are  no  program  specific 
regulations  for  the  Demonstration 
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Projects  to  Ensure  Students  with 
Disabilities  Receive  a  Quality  Higher 
Education  program,  applicants  should 
refer  to  the  authorizing  statute  in  Part  D. 
Title  VII.  of  the  Higher  Education  Act  of 
1965.  as  amended  (HEA).  In  preparing 
applications.  IHEs  should  pay  particular 
attention  to  the  requirements  in  section 
427  of  the  General  Education  Provisions 
Act  (GEPA).  as  detailed  later  in  this 
notice.  Applicants  must  address  the 
requirements  in  section  427  in  order  to 
receive  funding  under  this  competition. 
Section  427  requires  each  applicant  to 
describe  the  steps  they  propose  to  take 
to  address  one  or  more  barriers  (i.e., 
gender,  race,  national  origin,  color, 
disability,  or  age)  that  can  impede 
equitable  access  to,  or  participation  in, 
the  program.  A  restatement  of 
compliance  with  civil  rights 
requirements  is  not  sufficient  to  meet 
the  requirements  in  section  427  of 
GEPA. 

AppUcatfon  Procedurss 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDCAR)(34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Profact  for  Ekctroiiic  Snbmiasion 
of  AppUcatioiis 

In  Fifcal  Year  2002,  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  of  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  Demonstration 
Projects  to  Ensure  Students  with 
Disabilities  Receive  a  Quality  Higher 
Education  Program.  CFDA  84.333,  is 
one  of  the  programs  included  in  the 
pilot  project.  If  you  are  an  applicant 
under  the  Demonstration  Projects  to 
Ensure  Students  with  Disabilities 
Receive  a  Quality  Higher  Education 
Program,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPUCATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 


success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  the  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  strictly 
voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  must  submit  all  grant 
documents  electronically  including  the 
Application  for  Federal  Assistance  (ED 
424).  the  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

Within  three  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Fedeiul  Assistance  to  the  Application 
Control  Center  after  following  these 
steps: 

1.  Print  ED  424  from  the  e-     ■ 
APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  number  (an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  the  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  Demonstration 
Projects  to  Ensure  Student  With 
Disabilities  Receive  a  Quality  Higher 
Education  Program  at  http://e- 
grants.ed.gov. 

We  have  included  additional 
information  about  the  e-APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Application)  in  the  application  package. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
139iB,  Jessup,  MD  20794-1398. 
telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. ' 

You  may  also  conUct  EDPUBS  at  its 
web  site:  http://www.ed.gov/pubs/ 
edpuds.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  Ed 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.333. 


FOR  FURTHER  INFORMATION  CONTACT: 

Shedita  Ford,  U.S.  Department  of 
Education,  1990  K  Street,  NW.,  Room 
6147,  Washington,  DC  20006-8525. 
Telephone:  (202)  502-7808  or  via 
Internet:  Shedita.Ford@ed.gov. 

If  you  use  a  teleconununications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  (>erson 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternate 
format  the  standaN  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  bee 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  S12-:1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
.  Register.  Free  Internet  access  to  the  ofRcial 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1140  e(  seq. 
Title  VII.  Part  D  of  the  Higher  Education  Act 
of  1965,  as  amended. 

Dated:  June  18.  2002. 
Sally  L.  Siroup, 

Assistant  Secretary,  Office  of  Postsecondary 

Education. 

[FR  Doc.  02-15728  Filed  6-20-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Scoping  MMlings  for  RadlotoolofM 
TiMnnottoctrIc  QwMralor  Relocation 
Envlronnwntol  Aaetitmcnt  (EA) 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  extension  of  comment 
period. 
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summary:  The  Department  of  Energy 
published  on  May  31,  2002,  in  the 
Federal  Register,  a  notice  aimouncing 
its  intent  to  prepare  an  EA  for 
determining  the  future  location  of  the 
Department's  Heat  Source/Radioisotope 
Power  System  (HS/RPS)  assembly  and 
test  operations.  The  Department  invited 
comments  on  the  proposed  action  and 
scope  of  the  EA  and  announced  public 
meetings  to  encourage  public 
participation.  The  comment  period  was 
'  to  continue  for  21  days  from  the  date  of 
the  publication  of  the  Federal  Register 
notice  (till  June  21,  2002). 

This  Federal  Register  notice  extends 
the  comment  period  till  July  5,  2002. 
The  comments  received  after  this  date 
will  be  considered  to  the  extent 
practical. 

DATES:  The  scoping  comment  period  has 
been  extended  to  July  5,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  direct  comments  on  the  proposed 
relocation  and  scope  of  the  EA,  requests 
for  copies  of  the  EA,  and  questions 
concerning  the  project  to:  Mr.  Timothy 
A.  Frazier,  U.S.  Department  of  Energy, 
PO  Box  66,  Miamisbvirg,  OH  45343- 
0066.  Telephone:  (937)  865-3748, 
Facsimile  (937)  865-4489,  Electronic 
mail:  Tim.Frazier@hq.doe.gov  For 
general  information  on  DOE's  National 
Environmental  Policy  Act  process, 
please  contact  Ms.  Carol  Borgstrom, 
Office  of  NEPA  Policy  and  Compliance. 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  Washington,  DC 
20585.  telephone  (202)  586-4600  or 
leave  message  at  l-(800)  472-2756. 

Issued  in  Washington.  DC.  June  17,  2002. 
William  0.  Magwood,  IV, 
Director,  Office  of  Nuclear  Energy.  Science 
and  Technology. 
|FR  Doc.  02-15685  Filed  6-20-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

IDocket  No.  1002-717-000;  FERC-717] 

Commission  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request;  Extension 

Iunel7,  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995. 
44  U.S.C.  3506(c)(2)(A),  the  Federal 
Energy  Regulatory  Commission 
(Commission)  is  soliciting  public 
comment  on  the  specific  aspects  of  the 
information  collection  described  below. 
DATES:  Comments  on  the  collection  of 
information  are  due  by  August  23,  2002. 
ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  Michael  Miller,  Office  of 
the  Chief  hiformation  Officer,  CI-1.  888 
First  Street  NE.,  Washington,  DC  20426. 
Comments  may  be  filed  either  in  paper 
format  or  electronically.  Those  persons 
filing  electronically  do  not  need  to  make 
a  paper  filing.  For  paper  filings,  the 
original  and  14  copies  of  such 
comments  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington.  DC  20426  and 
should  refer  to  Docket  No.  IC02-717- 
000. 

Documents  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect.  MS  Word,  Portable 
Docimient  Format,  or  ASCII  format.  To 
file  the  document,  access  the 
Commission's  website  at  www.ferc.gov 
and  click  on  "Make  an  E-fiUng."  and 
then  follow  the  instructions  for  each 
screen.  First  time  users  will  have  to 
establish  a  user  name  and  password. 
The  Commission  will  send  an  automatic 
acknowledgment  to  the  sender's  E-mail 
address  upon  receipt  of  coinments.  User 
assistance  for  electronic  filings  is 
available  at  202-208-0258  or  by  e-mail 
to  efiling@ferc.fed.us.  Comments  should 
not  be  submitted  to  the  e-mail  address. 

All  comments  may  be  viewed,  printed 
or  downloaded  remotely  via  the  Internet 
through  FERC's  homepage  using  the 
RIMS  link.  User  assistance  for  RIMS  is 
available  at  202-208-2222.  or  by  e-mail 
to  riinsmaster%ferc.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Miller  may  be  reached  by 
telephone  at  (202)208-1415,  by  fax  at 
(202)208-2425.  and  by  e-mail  at 
michael.miller@ferc.gov. 

SUPPLEMENTARY  INFORMATION:  The 

information  collected  under  the 
requirements  of  FERC-717  "Open 
Access  Same  Time  Information  System" 
(OMB  No.  1902-0173)  is  used  by  the 
Commission  to  carry  out  the  general 
authority  in  Sections  309  and  311  of  the 
Federal  Power  Act  1978  (PURPA)(16 


U.S.C.  825h).  On  April  24.. 1996.  the 
Commission  issued  two  separate  but 
interrelated  final  rules.  The  first  rule. 
Order  No.  888  required  that  all  public 
utilities  that  own,  control  or  operate 
facilities  used  for  transmitting  electric 
energy  in  interstate  commerce  to  have 
on  file  open  access  non-discriminatory 
transmission  tariffs  that  contain 
minimum  terms  and  conditions  of  non- 
discriminatory service.  The  second  nile 
Order  No.  889,  required  utilities  to 
establish  electronic  systems  to  share 
information  about  available 
transmission  capacity.  Under  this  rule, 
each  public  utility  (or  its  agent)  that 
owns,  controls,  or  operates  transmission 
facilities  had  to  create  or  participate  in  - 
an  Open  Access  Same-Time  Information 
System  (OASIS)  that  provides  open 
access  transmission  customers  (current 
and  potential)  with  electronic 
information  about  transmission 
capacity,  prices,  and  other  information 
necessary  to  obtain  open  access 
nondiscriminatory  transmission 
services.  The  rule  also  established 
standards  of  conduct  to  ensure  that  a 
public  utility's  employees  engaged  in  a 
transmission  operations  function 
independently  of  those  employees 
engaged  in  wholesale  purchases  and 
sales  of  electric  energy  in  interstate 
commerce.  In  addition,  specific 
requirements  with  respect  to  various 
standards  and  protocols  were  identified 
to  ensure  that  the  OASIS  system 
presents  information  in  a  consistent  and 
uniform  manner.  In  subsequent  orders 
OASIS  has  been  modified  as  it  became 
necessary  to  adopt  uniform  business 
practices  and  communication  protocols. 
In  Docket  No.  RMOl-10-000,  the 
Commission  proposed  new  standards  of 
conduct  to  apply  uniformly  to  both 
natural  gas  pipelines  and  transmitting 
public  utilities,  a  matter  still  pending 
before  the  Commission. 

The  compliance  with  these 
reguirements  is  mandatory.  The 
reporting  requirements  are  found  at  18 
CFR  Part  37. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data  with 
exception  to  the  standards  of  conduct 
which  are  the  subject  of  a  separate 
proceeding  as  noted  above. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 
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Number  of  rsspondents  annually 

(1) 


140 


Number  of  re- 
sponses per  re- 
sportdent 
(2) 


1 


Average  burden 
hours  per  re- 
sponse 
(3) 


1.418 


Total  annual  bur- 
den hours 
(1M2)x(3) 


198,520 


In  the  Commission's  initial 
submission  to  OMB  it  included  an 
estimate  based  on  information  obtained 
from  technical  journals  of  the 
annualized  Capital/Startup  costs 
necessary  for  setting  out  a  world  wide 
web  site  on  the  Internet.  Additional 
costs  included  developing  the 
procedures  for  calculating  ATC  and 
operating  an  OASIS,  and  creating  the 
necessary  links  between  control  center 
computers  and  OASIS  computers.  To 
annualize,  the  Commission  assumed 
that  the  system  would  last 
conservatively  for  three  years.  On  an 
annual  basis,  the  Commission  estimated 
startup  costs  to  be  S190,000  per  system. 
For  operating  and  maintenance  costs 
("ongoing"),  the  Commission  estimated 
the  costs  to  be  SI  10.000  per  system.  In 
addition,  the  Commission  assumed  that 
it  would  take  six  staff  members  working 
full  time  (five  to  cover  reporting 
requirements  and  one  to  maintain  the 
record  keeping  requirements). 

However,  six  years  have  passed  since 
that  initial  estimate  and  three  years 
since  the  last  submission  to  OMB. 
OASIS  has  been  in  full  operation  for 
several  years  as  the  Commission  noted 
in  its  last  submission,  therefore,  it  will 
only  consider  costs  for  the  continued 
operation  of  OASIS.  (Operations  and 
Maintenance  costs  include  the  use  of 
staff  to  maintain  the  web  site  plus 
himian  resources  necessary  for 
developing  and  handling  data  for 
OASIS.  The  Commission  had  assumed 
in  its  last  submission  that  only  4.5 
personnel  (a  reduction  from  the  six  as 
noted  above)  were  necessary  for  staffing, 
but  with  improvements  in  information 
technology,  consolidations  within  the 
industry  and  sharing  of  staff  time 
between  the  OASIS  site  and  control 
room  operations,  it  is  anticipated  that 
staffing  levels  has  been  further  reduced 
to  an  average  of  four  persoimel.  The 
total  annualized  cost  of  the  OASIS 
requirement  is  140  respondents  x 
operations  and  maintenance  costs  + 
staffing  costs  (using  a  personnel  cost  of 
$70,000).  Th9  latter  Figure  represents  an 
average  of  mean  annual  earnings  for 
professions  in  Information  Technology 
and  Engineering  as  reported  in  Federal  - 
government  occupational  statistics  for 
the  year  2000.  (140  respondents  x 
$390,000  «  $  54.600.000  for  total  costs). 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 


expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
piuposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

IFR  Doc.  02-15701  Filed  6-20-02:  8:45  ami 

WUJNQ  COM  SriT-OI-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cominisalon 

[Docket  No.  ER02-140S-000) 

Acadia  Power  Partnere,  LLC;  Notice  of 
Isauance  of  Order 

lune  17.  2002. 

Acadia  Power  Partners.  LLC  (Acadia) 
filed  a  tariff  under  which  Acadia  will 
make  sales  of  capacity,  energy,  and 
ancillary  services  at  market-based  rates, 
and  for  the  reassignment  of  transmission 
capacity.  Acadia  also  requested  waiver 
of  various  Commission  regulations.  In 
particular.  Acadia  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assimiptions 
of  liability  by  Acadia. 

On  May  28,  2002.  pursuant  to 
delegated  authority,  the  Director.  OfBce 
of  Markets.  Tariffs  and  Rates — Central, 
granted  requests  for  blanket  approval 
under  pari  34.  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
.  liability  by  Acadia  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  ME..  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  rules  of  practice 
and  procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period.  Acadia  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser.  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Acadia,  compatible  with  the  public 
interest,  and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

"The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Acadia's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  )une  27, 
2002. 
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Copies  of  the  full  text  of  the  Order  are 
available  from  the  Conunission's  Public 
Reference  Branch.  888  First  Street.  NE.. 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbell.htm. 

Magalie  R.  Salas. 

Secretary. 

[PR  Doc.  02-15693  Filed  6-20-02;  8:45  am) 

BHJJNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[OockM  No.  ER02-1638-000] 

Buchanan  Generation,  LLC;  Notice  of 
laauance  of  Order 

June  17,2002. 

Buchanan  Generation,  LLC 
(Buchanan)  filed  an  application 
requesting  authority  to  engage  in  the 
sale  of  wholesale  energy,  capacity,  and 
ancillary  services  at  market-based  rates, 
franchised  affiliate  sales  at  market-based 
rates  and  the  reassignment  of 
transmission  capacity.  Buchanan  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Buchanan 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Buchanan. 

On  May  29,  2002.  pursuant  to 
delegated  authority,  the  Director.  Office 
of  Markets.  Tariffs  and  Rates-East, 
granted  requests  for  blanket  approval 
under  part  34.  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Buchanan  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period, 
Buchanan' is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 


purposes  of  Buchanan,  compatible  with 
the  public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
pvu-poses. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Buchanan's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  28. 
2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-15699  Filed  6-2O-02;  8:45  am) 

NLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[DockM  No.  ER96-149-007] 

Dartmouth  Power  Asaoclatea  Limited 
Partnerahip;  Notice  of  Filing 

June  17,  2002. 

Take  notice  that  on  June  6,  2002, 
Dartmouth  Power  Associates  Limited 
Partnership  (Dartmouth)  filed  a  triennial 
market  analysis  in  support  of  its  existing 
market-based  rates  authority. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceediiig. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 


Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.fere.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 
Comment  Date:  June  27.  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-15688  Filed  6-21-02:  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[iSockM  No.  ER02-1632-000] 

Energy  America,  LLC;  Notice  of 
laauance  of  Order 

June  17,  2002. 

Energy  America,  LLC  (Energy 
America)  filed  an  application  requesting 
authority  to  engage  in  the  sale  of 
wholesale  energy,  capacity,  and 
ancillary  services  at  market-based  rates, 
and  for  the  reassignment  of  transmission 
capacity.  Energy  America  also  requested 
waiver  of  various  Commission 
regulations.  In  particular.  Energy 
America  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assiunptions  of  liability 
by  Energy  America. 

On  May  29,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-East, 
granted  requests  for  blanket  approval 
under  part  34.  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Energy  America  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period.  Energy 
America  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser.  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  Energy  America,  compatible 
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with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aiffected  by  continued 
approval  of  Energy  America's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  28, 
2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.fiBrc.fiBd.us/efi/doorbell.htm. 

Masalia  R.  Salas, 

Secretary. 

(FR  Doc.  02-15698  Filed  6-20-O2:  8:45  am] 
I  coot  •717-et-r 


OEPARTMENT  OF  ENERGY 
Fedtral  Eiwray  RsguMofy 


(DodMl  No.  Efl02-1 89-004] 
ONE.  LLC;  NoIlM  ol  FMng 

lune  17.  2002. 

Take  notice  that  on  June  3, 2002, 
GNE,  LLC,  located  at  1024  Central 
Street,  Millinocket,  Maine,  04462,  filed 
with  the  Federal  Energy  Regulatory 
Commission  a  Notice  of  Change  in 
Status  in  connection  with  its  acquisition 
of  six  hydroelectric  projects  in  the  State 
of  New  Hampshire. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  %vishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 


This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RJMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
38S.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing "  link. 

Comment  Date:  J\me  2  7 ,  2002 . 

LiBwood  A.  Watson.  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-15691  Filed  fr-20-02: 8:45  am) 

■LLMQ  COM  fnr-ai-r 


DEPARTMEffT  OF  ENERGY 
FOdoral  EfWfBy  flOQuMofy 


(Doetafl  No.  EfWI-3006-002] 

180  Now  EnQtand  Inc.!  NoMoo  ol  FNinQ 

June  17.  2002. 

Take  notice  that  on  June  3,  2002.  ISO 
New  England  Inc.  submitted  a 
compliance  report  on  its  Load  Response 
Pro^«m  and  the  addition  of  new 
generation  in  New  England  in  the  above 
Docket. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  %vith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  •"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 


Comment  Date:  June  27,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-15690  Filed  6-21-02;  8:45  am) 

MJJNO  coot  t717-01-^ 

DEPARTMENT  OF  ENERGY 
Fodoral  Enoqnf  ^•flul'to'y 


[Dodwt  No.  En02-1470-0Mq 

K>y8p«n-OltwifOod  Enorgy  Cimr 
LLC;  Nolloo  Of  ItMMnoo  Of  Ordor 

June  17,  2002. 

KeySpan-Glenwood  Energy  Center 
LLC  (KeySpan-Glenwood)  filed  an 
application  requesting  authority  to 
engage  in  the  rales  of  energy,  capacity, 
and  ancillary  services  at  market-based 
rates,  franchised  affiliate  sales  at 
mariiet-based  rates  and  the  reassignment 
of  transmission  capacity.  KeySpan- 
Glenwood  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  KeySpan-Glenwood 
requested  that  the  Commission  grant 
blanket  approval  tmder  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  KeySpan- 
Glenwood. 

On  May  30.  2002.  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tari£b  and  Rates — ^East, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  KeySpan-Glenwood  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rtiles  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  KeySpan- 
Glenwood  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  KeySpan-Glenwood, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  afiiected  by  continued 
approval  of  KeySpan-Glenwood's 
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issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  1, 
2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,.  888  First  Street,  NE., 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  02-15695  Filed  6-20-02;  8:45  am) 

BNJJNO  coca  6717-01-^ 


DEPARTMENT  OF  ENERGY  > 

Fodoral  Energy  Rogulatory 
CommiMion 

[DockM  No.  ER02-1573-000] 

KoySpan-Port  Jefforson  Energy 
Contor,  LLC;  Notice  of  tesuance  of 
Order 

June  17,  2002. 

KeySpan-Port  Jefferson  Energy  Center, 
LLC  (Port  Jefferson)  filed  an  application 
requesting  authority  to  engage  in  the 
sale  of  wholesale  energy,  capacity,  and 
ancillary  services  at  market-based  rates. 
Port  Jefferson  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Port  Jefferson  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Port  Jefferson. 

On  Jime  12,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-East, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Port  Jefferson  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period.  Port 
Jefferson  is  authorized  to  issue 
securities  and  assume  obligations  or 


liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Port  Jefferson,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  pirivate  interests  will  be 
adversely  aiffected  by  continued 
approval  of  Port  Jefferson's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  12, 
2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
7www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

N4agalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-15697  Filed  6-20-02:  8:45  am) 

HLUNG  CODE  Sn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleelon 

[Docket  No.  ER02-1401-001] 

Monongahela  Power  Company.The 
Potomac  Edieon  Company,  and  Weet 
Penn  Power  Company  (Allegheny 
Power);  Notice  of  Filing 

June  17,  2002. 

Take  notice  that  on  June  4,  2002, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
substitute  sheets  in  the  above  docket  to 
correct  the  unexecuted  Transition 
Services  Agreement  with  Letterkenny 
Industrial  Development  Authority. 

Copies  of  the  filing  were  served  upon 
the  Customer,  the  Pennsylvania  Public 
Utility  Commission,  and  all  parties  of 
record. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 


20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
ivHTv./erc.govusing  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link^ 
Comment  Date:  Jime  27,  2002. 

LinwcMid  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-15692  Filed  6-21-02;  8:45  am] 

BILUNO  COOC  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieeion 

[Proiect  No.  1864-016] 

North  Shore  Concerned  Citlzene, 
Group  of  Lake  Gogebic  v.  Upper 
Penineula  Power  Compeny;  Notice  of 
Complaint 

)une  14.  2002. 

Take  notice  that  on  May  2,  2002,  the 
North  Shore  Concerned  Citizens  Group 
of  Lake  Gogebic  (Concerned  Citizens) 
filed  a  complaint  pursuant  to  Rule  206 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.206  (2002), 
and  Part  1  of  the  Federal  Power  Act,  16 
U.S.C.  791,  et  seq.,  against  Upper 
Peninsula  Power  Company,  licensee  of 
the  Bond  Falls  Project  No.  1864,  located 
on  the  West  Branch  of  the  Ontonagon 
River  in  Ontonagon  County,  Michigan. 
Concerned  Citizens  alleges  that  Upper 
Peninsula  is  maintaining  water  level  of- 
the  project  reservoir  at  a  level  higher 
than  the  maximum  permitted  by  the 
project's  license.  Copies  of  the 
complaint  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room.  The  complaint  may 
also  be  viewed  on  the  Internet  at  http:/ 
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/www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Upper  Peninsula  has  been  notified  of 
the  complaint.  The  licensee  may  file  an 
answer  to  the  complaint.  Any  person 
desiring  to  be  heard  or  to  protest  this 
filing  should  file  comments,  a  motion  to 
intervene,  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  The  licensee's  answer  and  all 
conunents,  motions,  or  protests  must  be 
filed  on  or  before  Jime  25,  2002.  Any 
entity  wishing  to  become  a  party  must 
file  a  motion  to  intervene.  Comments, 
motions  to  intervene,  and  protests  may 
be  filed  electronically  via  Uie  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii),  and  the  instructions 
on  the  Commission's  web  site  iwder  the 
"e-filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Ooc.  02-15702  Filed  6-20-02:  8:45  am] 
I  COM  STIT-ei-* 


DCPARTMEKT  OF  ENERGY 

FwtonM  EiMrgy  FtaguMory 
CohwhImIoh 

[DoelMl  No.  8C00-1-003] 

NorthWMlom  Enorgy.  LLC;  NoHm  of 
niing 

June  17,  2002. 

Take  notice  that  on  May  13.  2002. 
Northwestern  Energy.  LLC  filed  revised 
tariff  sheets  as  supplements  to  its 
service  agreement  with  Central  Montana 
Electric  Power  Cooperative,  Inc.  and  Big 
Horn  County  Electric  Cooperative,  Inc. 
(Collectively,  the  Cooperatives). 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of ' 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 


This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket «"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Comment  Date:  June  27.  2002. 

Linwood  A.  Wataon,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-15704  Filed  6-20-02;  8:45  am] 

■UMQ  con  cn7-ei-#        y 

DEPARTMENT  OF  ENERGY 

FMtoral  Emrgy  Rogulalory 
ConMnlMlon 

[Dodwt  No.  ER02-2032-000] 

NRG  New  jMfMy  Enccgy 
NollMOfFHIng 


LLC; 


June  17.  2002. 

Take  notice  that  on  June  4,  2002,  NRG 
New  Jersey  Energy  Sales  LLC  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
under  section  205  of  the  Federal  Power 
Act  (FPA),  an  application  requesting 
that  the  Commission  (1)  accept  for  filing 
its  proposed  market-based  FERC  Rate 
Schedule  No.  1;  (2)  grant  blanket 
authority  to  make  market-based 
wholesale  sales  of  capacity  and  energy 
under  the  FERC  Rate  Schedule  No.  1;  (3) 
grant  authority  to  sell  ancillary  services 
at  market-based  rates;  and  (4)  grant  such 
waivers  and  blanket  authorizations  as 
the  Commission  has  granted  in  the  past 
to  other  nonfranchised  entities  with 
market-based  rate  authority. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 


Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Comment  Date:  June  27,  2002. 

Linwood  A.  Wataon,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-15700  Filed  6-20-02:  8:45  am] 

MLUNO  cooc  tn7-ei-F 


DEPARTMENT  OF  ENERGY 

FWIaral  Erargy  Ragulalory 

CwiMiiMSion 

[Doctol  No.  ER02-1412-000] 

NRG  RocfcfOrd  N,  LLC;  Notice  of 
Isauanc*  of  Ontor 

June  17.  2002. 

NRG  Rockford  n.  LLC  (NRG  Rockfbrd) 
filed  a  proposed  tariff  providing  for  the 
wholesale  sale  of  electric  energy, 
capacity,  and  ancillary  services,  and  the 
sale,  assignment  or  transfer  of 
transmission  capacity,  at  market-based 
rates.  NRG  Rockford  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  NRG  Rockford 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  futiire  issuances  of  securities  and 
assimiptions  of  liability  by  NRG 
Rockfbrd. 

On  May  29,  2002.  pursuant  to 
delegated  authority,  the  Director.  Office 
of  Markets.  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
under  Part  34.  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  NRG  Rockford  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period.  NRG 
Rockford  is  authorized  to  issue 
sectirities  and  assume  obligations  or   . 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  NRG  Rockford,  compatible 
with  the  public  interest,  and  is 
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reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aJFfected  by  continued 
approval  of  NRG  Rockford's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  28, 
2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Secretary. 

jFR  Doc.  02-15694  Filed  6-20-02:  8:45  am] 

BHJJNO  COOE  67t7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  No.  ER97-765-007] 

Revelation  Energy  Reaourcea  Corp.; 
Notice  of  HIIng 

June  17,  2002. 

Take  notice  that  on  June  3,  2002, 
Revelation  Energy  Resources  Corp.  filed 
a  report  to  re-affirm  its  authorization  to 
market  electric  energy  and  capacity  at 
wholesale  at  market-based  rates  and  to 
notify  the  Commission  of  its  prospective 
intention  to  file  an  updated  market 
analysis  every  three  years. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  ^1  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 


This  filing  is  available  for  review  at  the 
Conunission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  usjng  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 
Comment  Date:  Jxme  27.  2002. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-15689  Filed  6-21-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  No.  CP02-382-000] 

Weat  Texaa  Gaa,  Inc.;  Notice  of 
Requeat  for  Clarification  of  Authority 
To  Conatruct  Replacement  Facllltiea, 
or  in  ttie  Alternative,  Application  To 
Amend  Prealdentiai  Permit  and  Section 
3  Authorization 

June  17,  2002. 

Take  notice  that  on  June  6.  2002,  West 
Texas  Gas,  Inc.  (WTG),  211  North 
Colorado,  Midland.  Texas.  79701,  filed 
a  request  for  clarification  of  its  authority 
to  construct,  operate  and  maintain 
certain  nat\iral  gas  pipeline  facilities  as 
"replacement"  facilities  without  further 
authorization  under  its  existing 
Presidential  Permit  and  Natural  Gas  Act 
("NGA")  Section  3  authorization,  issued 
in  Docket  No.  CP96-497  ',  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "Rims"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Specifically,  WTG  proposes  to  replace 
a  total  of  approximately  1,165  feet  of 
two  parallel  8-inch  diameter  pipelines 
with  a  single  12-inch  pipeline  which 
will  have  a  substantially  equivalent 
delivery  capacity  as  the  existing 
facilities.  "The  current  Presidential 
Permit  authorizes  a  maximum  capacity 
of  38.000  Mcf  per  day.  Approximately 
886  feet  of  these  facilities  are  located  on 
the  U.S.  side  of  the  border  near  Eagle 
Pass.  Texas,  and  are  subject  to  the 
jurisdiction  of  the  Commission.  The 


'  Valero  Transmission  Co.  and  West  Texas  Gas. 
Inc.,  76  FERC  1 61.264  (1996). 


proposed  facilities  will  connect  at  the 
center  of  the  Rio  Grande  with  the 
pipeline  facilities  of  Compania  Nacional 
de  Gas,  S.A.  de  C.V.  (Conagas),  and  will 
be  used  to  export  natural  gas  to  serve 
Conagas'  existing  customers  near  the 
City  of  Piedras  Negras.  Mexico.  WTG 
states  that  the  pipeline  would  be 
constructed  using  directional  drilling 
under  the  Rio  Grande  starting  on  the 
Mexican  side  of  the  river  and  would  be 
tied  into  the  existing  8-inch  lines 
located  35  feet  from  the  U.S.  bank  of  the 
river. 

WTG  emphasizes  that  replacement  is 
necessary  because  portions  of  the 
existing  facilities  have  become 
uncovered  and  exposed  to  fiver  currents 
in  the  Rio  Grande.  According  to  WTG, 
its  existing  authorization  includes  a 
condition  that  WTG  make  "all  necessary 
renewals  and  replacement"  of  the 
facilities  (See  Article  8  of  Permit).  WTG 
is  concerned  that,  unless  clarification  is 
issued  promptly  so  that  construction 
may  commence,  stress  from  currents 
causing  further  erosion  and  underwater 
suspension  of  the  pipeline  may 
destabilize  and  endanger  the  facilities. 
In  the  alternative,  WTG  requests  the 
Commission  to  amend  its  existing 
authorization  to  permit  the  construction 
of  the  replacement  facilities. 

Any  questions  concerning  the 
application  may  be  directed  to  Richard 
Hatchett,  211  North  Colorado,  Midland, 
Texas  79701  or  call  (915)  683-4349. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  July  8.  2002,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC,  204^6,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  Commission's  rules  of  practice 
and  procedure  (18  CFR  §§  385.214  or 
385.211).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  docimients  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
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consider  these  comments  in 
determining  the  appropriate  action  to 
take,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceedings.  The  Commission's 
rules  require  that  any  person  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protest  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  th^ Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  doounents. 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
docimients  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  cotirt  review  of  the 
Commission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
§  385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing "  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  Order  will  be  issued. 

Linwood  A.  Wataon.  |r.. 

Deputy  Secretary. 

(FR  Doc.  02-156«6  Filed  6-20-02:  8:45  am) 

MUMO  COM  fnr-ei-f 


DEPAimiENT  OF  ENERGY 

FMlaral  riMffiM  Hamiletflfw 
CofMiNewon 

[DodMl  No.  CP02-3a5-«00] 

WIHIanw  Qm  PIpellnee  Central,  Inc. 
NoMca  Of  Requatt  Under  Blankit 


June  17.  2002. 

Take  notice  that  on  June  10,  2002,. 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams).  P.O.  Box  20008,  Owenshoro. 
Kentucky  42304.  filed  in  Docket  No. 
CP02-385-000  a  request  pursuant  to 


Sections  157.205  and  157.211(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211(b)}  for  authorization  to 
construct  and  operate  13  miles  of  30- 
inch  and  24-inch  pipeline  and  a  12-inch 
delivery  meter  station  with  appurtenant 
facilities  located  in  Oklahoma  County, 
Oklahoma,  under  Williams's  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "Rims"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Williams  requests  authorization  to 
construct  and  operate  the  facilities  to 
serve  Redbud  Energy.  LP  (Redbud). 
Williams  states  that  it  would  use  the 
facilities  to  transport  up  to  51,980 
MMBtu  equivalent  of  natural  gas  per 
day.  Williams  estimates  the  cost  of  the 
facilities  to  be  $13,008,000.  Williams 
states  further  that  the  proposal  would 
have  no  significant  effect  on  Williams' 
peak  day  and  annual  deliveries,  and 
service  to  Redbud  through  the  new 
delivery  point  would  be  accomplished 
without  detriment  to  Williams'  other 
existing  customers. 

Any  questions  regarding  the 
application  should  be  directed  to  David 
J^.  Roberts,  Manager  of  Certificates  and 
Tarriffs,  at:  (713)  853-6549.  Williams 
Gas  Pipelines  Central,  Inc.,  P.O.  Box 
20009,  Owensboro,  Kentucky  42304. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Conunission, 

file  pursuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and,  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205).  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  G^  Act. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18 
CFR385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-filing"  link. 

Linwood  A.  Watson,  Jr.. 

iJepufy  Secretary. 

(FR  Doc.  02-15687  Filed  6-20-02:  8:45  am] 

WLLMQ  coca  tnr-oi-r 

DEPARTyENT  OF  ENERGY 

Federal  Energy  Regulatory 
Coniinlaalon 

[DoekM  No.  ER02-1512-000] 

Yuba  City  Energy  Center,  LCC;  Notice 
of  laauance  of  Order 

June  17,  2002. 

Yuba  City  Energy  Center,  LLC  (Yuba 
City)  filed  an  application  requesting 
authority  to  engage  in  the  sale  of 
wholesale  energy,  capacity,  and  certain 
ancillary  services  at  market-based  rates, 
and  the  reassignment  of  transmission 
capacity  and  the  resale  of  firm 
transmission  rights.  Yuba  City  also 
requested  waiver  of  various  Conunission 
regulations.  In  particular,  Yuba  City 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Yuba  City. 

On  June  10,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates— West, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Yuba  Qty  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Yuba  City 
is  authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assimiption  is  for  some  lawful  object 
within  the  corporate  purposes  of  Yuba 
City,  compatible  with  the  public 
interest,  and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

"The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Yuba  City's  issuances  of 
seciuities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
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or  protests,  as  set  forth  above,  is  July  10, 
2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed.  us/online/rims. htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-15696  Filed  6-20-02;  8:45  am) 

BHJJNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  No.  RM98-1-000] 

Regulationa  Governing  Off-the-Record 
Communicationa;  Public  Notice 

June  17.2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 


of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determides  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  theTjpportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 

Exempt 


requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  recently  received  in 
the  Office  of  the  Secretary.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  The  documents  may  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 


Docket  No. 

1.  RT02-2-000,  et  al 

2.  Project  Nos.  4204-000.  4659-000,  4660-000  

3.  RT02-2-000.  et  al 

4.  Project  No.  11508-000 

5.  CP98-1 50-000 


Date  filed        Presenter  or  requester 


6-11-02 

6-13-02 
6-13-02 


6-14-02 
6-17-02 


Sarah  McKinley  and  Det>o- 
rah  Schweikart 

Don  Kllma. 

Laura  Chappelle,  Davkl  A. 
Svanda.  Robert  B.  Nel- 
son. 

Glen  D.  Martin. 

William  Gute. 


Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

[FR  Doc.  02-15703  Filed  6-20-02;  8:45  am] 

BH.LJNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7232-8] 

Agency  Information  Collection 
Activitlee:  Propoaed  Collection; 
Comment  Requeat;  National  Waate 
Minimization  Partnerahip  Program 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
National  Waste  Minimization 
Partnership  Program,  EPA  ICR  No. 
2076.01.  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  August  20,  2002. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-00-XXXX-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  EPA,  401  M  Street. 
SW.  Washington.  DC  20460.  Hand 


deliveries  of  comments  should  be  made 
to  the  Arlington.  VA.  address  below. 
Comments  may  also  be  submitted 
electronically  through  the  Internet  to: 
rcradocket  @epamail.  epa.gov. 
Comments  in  electronic  format  should 
also  be  identified  by  the  docket  number 
F-00-XXXX-FFFFF.  All  electiijnic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBl).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBl  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W).  U.S.  EPA.  401  M  Street.  SW. 
Washington.  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
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the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  I,  First  Floor. 
1235  )efferson  Davis  Highway. 
Arlington.  VA.  The  RIC  is  open  from 
9:00  a.m.  to  4:00  p.m..  Monday  through 
Friday,  excluding  federal  holidays.  To 
review  docket  materials,  it  is 
recommended  that  the  public  make  an 
appoinUnent  by  calling  (703)  603-9230. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  $0.15/ 
page.  This  notice  and  the  supporting 
documents  that  detail  the  National 
Waste  Minimization  Partnership 
Program  ICR  are  also  available 
electronically.  See  the  SUPPLEMENTARY 
mFOmuTlON  section  for  Information  on 
accessing  them. 

FOR  FURTHEII  MTOMKUTION  CONTACT:  For 
information  on  specific  aspects  of  this 
information  collection,  contact  Newman 
Smith.  OfTice  of  Solid  Waste  (5302W). 
U.S.  EPA.  Ariel  Rios  Building.  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460.  telephone:  (703)  308-«757.  e- 
mail:  smith.newman@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
generate,  treat,  and  store  hazardous 
waste. 

Title:  National  Waste  Minimization 
Partnership  Program:  EPA  ICR  No. 
2076.01. 

Abstract:  EPA  is  establishing  a 
national  program  to  encourage  the 
minimization  of  hazardous  waste 
through  source  reduction  and  recycling. 
Participation  in  the  National  Waste 
Minimization  Partnership  Program  is 
completely  voluntary.  EPA  will  use  four 
forms  to  collect  information  from 
participants,  called  partners,  which  can 
be  prepared  and  submitted  by  hard  copy 
or  electronically.  Participation  begins 
when  an  Enrollment  Form  is  submitted 
and  accepted  by  EPA.  The  form  asks  for 
basic  site  identification  information  as 
well  as  information  on  the  company's 
waste  minimization  goals  under  the 
program. 

Once  in  the  program,  partners  will 
also  have  an  oppurtunity  to  complete 
and  submit  an  optional,  one-time 
Application  for  Certificate  of  Past 
Accomplishments.  This  form  enables 
partners  to  notify  the  Agency  of  waste 
minimization  accomplished  in  the  past. 
Partners  also  can  submit  a  one-time 
Application  for  Certificate  of 
Accomplishment  when  they  accomplish 
the  goals  the  established  for  their 
participation  in  the  program.  These 
certificates  will  enable  the  Agency  to 
conHrm  a  partners'  progress  and 
measure  the  overall  success  of  the 
program.  Certificates  provide  the  basis 


for  the  Agency  to  recognize  partner 
accomplishments  in  a  formal  (e.g..  at  an 
awards  ceremony  or  by  congratulatory 
letter)  maimer,  if  appropriate. 
Recognizing  partner  achievements  is 
important  to  help  EPA  spur  other 
partners  on  to  reduce  more  waste, 

Partners  also  may  submit  an  optional, 
one-time  Case  Studies  Submission 
Form.  The  form  enables  a  partner  to 
describe  its  waste  minimization 
techniques,  implementation  problems, 
lessons  learned,  benefits,  and  relevant 
implications.  The  case  studies  will 
assist  the  Agency  in  better 
understanding  waste  minimization 
approaches  and  technologies.  The 
information  may  also  help  the  Agency 
in  sharing  lessons  learned  and  effective 
strategies  among  the  focilities  generating 
hazardous  waste,  in  order  to  promote 
continued  and  effective  waste 
minimization  efforts.  Sharing  effective 
waste  reduction  strategies  with  others  is 
a  fundamental  objective  of  the 
partnership  program. 

Because  the  program  is  voluntary. 
EPA  expects  that  companies  would 
enroll  only  if  their  benefits  imder  the 
program  outweigh  the  costs.  Although 
EPA  expects  partners  to  experience  a 
minor  burden  under  the  paperwork 
requirements  of  the  program,  the 
Agency  fully  expects  many  companies 
to  realize  substantial  cost  savings 
(typically  more  than  enough  to  offset 
their  paperwork  costs)  through 
implementation  of  their  waste  reduction 
initiatives.  (EPA  evidence  suggests  that 
cost  savings  of  hundreds  of  thousands, 
if  not  millions,  of  dollars  is  not  unusual 
for  a  large  corporation.) 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  EPA  estimates  the 
annual  respondent  burden  for  the 
National  Waste  Minimization 
Partnership  Program  to  be  3,280  hours 
and  $203,306.  EPA  ex[>ects  that,  in  the 
first  year.  60  companies  will  enroll,  and 
90  will  enroll  in  each  subsequent  year. 
Thus,  at  the  end  of  the  first  year,  there 
will  be  60  existing  partners.  150  at  the 
end  of  the  second  year,  and  240  at  the 
end  of  the  third  year.  For  purposes  of 
the  ICR's  biuden  calculations,  EPA  has 
averaged  the  number  of  new  and 
existing  partners  over  the  three-year 
period  to  conclude  that  there  will  be.  on 
average,  80  new  partners  annually  and 
150  existing  partners  annually.  The 
disaggregated  burden  per  form  is 
estimated  below: 

(1)  Enrollment  Form — EPA  estimates 
that,  on  average,  80  new  partners  will 
fill  out  this  form  each  year.  EPA  further 
estimates  that  ten  percent  of  existing 
partners  will  notify  EPA  to  modify  Aeir 
waste  minimization  goals  each  year  (i.e., 
10%  X  150  =  15  partners  per  year).  The 
total  annual  hourly  burden  for  this  form 
is  estimated  to  be  2,723  hours.  The  total 
annual  cost  for  this  form  is  estimated  to 
be  $168,221. 

(2)  Application  for  Certificate  of  Past 
Accomplishments — EPA  estimates  that 
two-thirds  of  new  partners  will  submit 
an  application  each  year,  or  54  partners 
per  year.  The  total  annual  hourly 
burden  for  this  form  is  estimated  to  be 
109  hours.  The  total  aimual  cost  for  this 
form  is  estimated  to  be  $6,878. 

(3)  Application  for  Certificate  of 
Accomplishment — EPA  estimates  that 
80  percent  of  existing  facilities  will 
submit  this  one-time  form,  or  64 
partners  per  year.  The  total  annual 
hourly  burden  for  this  one-time  form  is 
estimated  to  be  128  hours.  The  total 
annual  cost  for  this  one-time  form  is 
estimated  to  be  $8,152. 

(4)  Case  Studies  Submission  Form — 
EPA  expects  that  50  percent  of  existing 
facilities  will  submit  this  one-time  form, 
or  40  partners  per  year.  The  total  annual 
hourly  burden  for  this  one-time  form  is 
estimated  to  be  320  hours.  The  total 
annual  cost  for  this  one-time  form  is 
estimated  to  be  $20,055. 

Burden  means  the  total  time,  effort,  or 
financial  resoiuces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
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information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  cbmply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  May  23.  2002. 
Elizabeth  Ckitswortb, 

Director,  Office  of  Solid  Waste. 

(FR  Doc.  02-15725  Filed  6-20-02;  8:45  am] 

BILUNG  CODE  6S6O-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-«63&-4] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  June  10,  2002,  through  June  14, 

2002, 
Pursuant  to  40  CFR  1506.9*. 

EIS  No.  020235,  FINAL  EIS,  IBR,  NM, 
Elephant  Butte  and  Caballo 
Reservoirs,  Resoiuce  Management 
Plan  (RMP).  Implementation,  Sierra 
and  Socorro  Coimties.  NM,  Wait 
Period  Ends:  July  22,  2002,  Contact: 
Clay  McDenneit  (505)  248-5391. 

EIS  No.  020236,  DRAFT  EIS.  IBR,  NM. 
City  of  Albuquerque  Drinking  Water 
Project,  To  Provide  a  Sustainable 
Water  Supply  for  Albuquerque 
through  Direct  and  Full  Consumptive 
Use  of  the  City's  San  Juan-Chama 
(SJC)  Water  for  Potable  Purposes, 
Funding,  Right-of-Way  and  COE 
Section  404  Permits,  City  of 
Albuquerque,  NM  ,  Comment  Period 
Ends:  August  13.  2002,  Contact:  Lori 
Robertson  (505)  248-5326.  This 
document  is  available  on  the  Internet 
at:  http://www.saj.  usace.army.mil/ 
permit/occidental. htm. sici,. 

EIS  No.  020237,  DRAFT  EIS,  BLM,  OR, 
Cascade-Siskiyou  National  Monument 
(CSNM)  Resoiut:e  Management  Plan, 
Implementation,  Klamath  and  Rouge 
River  Basins,  Jackson  County,  OR, 
Comment  Period  Ends:  September  20, 
2002,  Contact:  Richard  Drel  (541) 
618-2200.  This  dociunent  is  available 
on  the  Internet  at:  www.ca.blm.gov/ 
palmsprings. 

EIS  No.  020238,  DRAFT  EIS,  AFS,  ID, 
Sixshooter  Project,  to  Reduce  the 
Threats  of  Insect  Infestation  and 


Wildfire,  Sixmile  and  West  Fork 
Creek,  Boise  National  Forest,  Emmett 
Ranger  District,  Gem  Coimty,  ID, 
Comment  Period  Ends:  August  05, 
2002,  Contact:  Jeffery  Clark  (208)  365- 
7000. 

EIS  No.  020239,  DRAFT  EIS,  COE,  NJ, 
South  River,  Raritan  River  Basin 
Hurricane  and  Storm  Damage 
Reduction  and  Ecosystem  Restoration, 
Implementation,  Draft  Integrated 
Feasibility  Report,  Middlesex  County, 
NJ,  Comment  Period  Ends:  August  05, 
2002,  Contact:  Mark  H.  Bulas  (212) 
264-4663. 

EIS  No.  020240,  FINAL  EIS,  APH, 
PROGRAMMATIC— EIS  Rangeland 
Grasshopper  and  Mormon  Cricket 
Suppression  Program,  Authorization. 
Fimding  and  Implementation  in  17 
Western  States,  AZ.  CA,  CO.  ID.  KS. 
MT,  NB,  NV,  NM,  ND,  OK,  OR,  SD, 
TX,  UT,  WA  and  WY.  Wait  Period 
Ends:  July  22,  2002,  Contact:  Charles 
Brown  (301)  734-8963.  This 
document  is  available  on  the  Internet 
at:  http://www.aphis.  usda.gov/ppd/ 
es/ ppqdocs.html. 

EIS  No.  020241,  FINAL  EIS,  NOA,  IN, 
Indiana  Lake  Michigan.  Coastal 
Program  Dociunent,  Federal  Approval 
and  Implementation,  Coastal  Zone 
Management.  Lake.  Porter,  and 
LaPorte  Counties,  IN,  Wait  Period 
Ends:  July  22,  2002,  Contact:  Diana 
Olinger  (301)  713-3155. 

EIS  No.  020242,  DRAFT  EIS,  AFS,  MO. 
Rams  Horn  Project,  To  Accomplish 
the  Direction  and  Desired  Conditions 
Identified  in  the  Mark  Twain  National 
Forest,  Land  and  Resource 
Management  Plan,  Houston/RoUa/ 
Creek  Ranger  District,  Phelps  and 
Pulaski  Coimties,  MO,  Comment 
Period  Ends:  August  05.  2002. 
Contact:  Mark  Hamel  (417)  967-4194. 
This  document  is  available  on  the 
Internet  at:  http://www.fs.fed.us/r9/ 
marktwain/publications. 

EIS  No.  020244,  FINAL  EIS,  GSA.  CA, 
Los  Angeles  Federal  Building— U.  S. 
Courthouse,  Construction  of  a  New 
Courthouse  in  the  Civic  Center,  City 
of  Los  Angeles,  Los  Angeles  County, 
CA  ,  Wait  Period  Ends:  July  22,  2002, 
Contact:  Javad  Soltani  (415)  522- 
3493. 

EIS  No.  020245,  DRAFT  EIS,  MMS.  AK. 
Beaufort  Sea  Plaiming  Area  Multiples 
Sale  186, 195  and  202  Oil  and  Gas 
Lease  Sales,  Alaska  Outer  Continental 
Shelf,  Offshore  Marine  Environment, 
Beaufort  Sea  Coastal  Plain,  and  the 
North  Slope  Borough  of  Alaska, 
Comment  Period  Ends:  September  20, 
2002,  Contact:  Dr.  George  Valiulis 
(703)  787-1662. 

EIS  No.  020246,  FINAL  EIS.  BLM,  AZ, 
Las  Cienegas  Resource  Management 


Plan.  Implementation.  Las  Cienegas 
National  Conservation  Area  (NCA) 
and  Sonoita  Valley  Acquisition 
Planning  District.  AZ.  Wait  Period 
Ends:  July  22.  2002.  Contact:  Karen 
Simms  (520)  258-7210. 

EIS  No.  020247.  DRAFT  EIS,  AFS.  CA, 
Brown  Darby  Fuel  Reduction  Project. 
Proposal  for  a  Combination  of  the 
Salvage  Harvesting  of  Trees  Killed 
and  other  Fuels  Management 
Activities,  Stanislaus  National  Forest, 
Calaveras  Ranger  District,  Calaveras 
and  Tuolumne  Counties,  CA, 
Comment  Period  Ends:  August  05, 
2002,  Contact:  Kathy  Aldrich  (209) 
795-1381.  This  document  is  available 
on  the  Internet  at:  www.is.ch2m.com/ 
iidweb. 

EIS  No.  020248.  DRAFT  EIS,  COE.  CA, 
Bolinas  Lagoon  Ecosystem 
Restoration,  Proposal  to  Removal  up 
to  1.5  Million  Cubic  Yard  of  Sediment 
from  the  bottom  of  the  Lagoon  to 
Allow  Restoration  of  Tidal  Movement 
and  Eventual  Restoration  of  Tidal 
Habitat,  Marin  County.  CA.  Conunent 
Period  Ends:  August  05.  2002, 
Contact:  Roger  Golden  (415)  977- 
8703. 

EIS  No.  020249,  DRAFT  EIS,  NFS,  MO. 
Wilson's  Creek  National  Banlefield 
General  Management  Plan. 
Implementation.  To  Commemorate 
the  Battle  of  Wilson's  Creek  and  to 
Preserve  the  Associated  Battlefield. 
Greene  and  Christian  Counties,  MO, 
Comment  Period  Ends:  August  05, 
2002.  Contact:  Dick  Lusardi  (417) 
732-2662. 

EIS  No.  020250.  FINAL  EIS,  IBR,  CA, 
American  River  Pump  Station  Project, 
Providing  Placer  County  Water 
Agency  (PCWA)  with  the  Year-Round 
Access  to  its  Middle  Fork  Project 
(MFP)  Water  Entitlements  from  the 
Americah  River,  Placer  County.  CA. 
Wait  Period  Ends:  July  22.  2002, 
Contact:  Roderick  Hall  (916)  989- 
7279. 

Dated:  June  18,  2002. 
B.  Katherine  Biggs,  , 

Associate  Director.  NEPA  Compliance 
Division.  Office  of  Federal  Activities. 
IFK  Doc.  02-15726  Filed  6-20-02;  8:45  am] 
BILLMa  CODE  6S«>-60-P 


ENVIRONMENTAL  PROTESTKW 
AGENCY 

[ERJ:FRL-6630-5] 

Environmental  Impact  Statementa  and 
Regulationa;  Availability  of  EPA 
Commenta 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
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Review  Process  (ERP).  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  12.  2002.  (67  FK 
11992). 

Draft  EISs 

ERP  No.  D-DOE-L05224-WA  Rating 
LO,  Maiden  Wind  Farm  Project. 
Proposes  to  Construct  and  Operate  up  to 
494  megawatts  (MW)  Wind  Generation 
on  Privately-  and  Publicly-owned 
Property,  Conditional  Use  Permits, 
Benton  and  Yakima  Counties.  WA. 

Summary:  EPA  has  no  significant 
concerns  with  the  project. 

ERP  No.  D-FHW-F40404-MN  Rating 
E02.  Trunk  Highway  (TH)  53  Project. 
Transportation  Improvements,  from  1.2 
km  (V*  mile)  South  of  St.  Louis  County 
Road  307  to  the  South  City  Limits  of 
Cook,  NPDES  Permit.  COE  Section  10 
and  404  Permits.  St.  Louis  County.  MN. 

Summary:  EPA  expressed 
environmental  objections  regarding  the 
magnitude  of  wetiand  impacts,  lack  of  a 
detailed  wetland  mitigation  plan, 
impacts  to  U.S.  Forest  Service  land,  and 
possible  forest  fragmentation  and 
wildlife  habitat  issues.  EPA  requested 
that  additional  information  on  wetland 
mitigation,  forest  fragmentation  and 
wildlife  habitat  impacts  be  developed 
and  taken  into  consideration  when 
identifying  a  preferred  alternative. 

ERP  No.  D-FHW-H4040S-ICS  Rating 
EC2,  US  59  Highway  Construction 
Improvements.  Lawrence  to  Ottawa. 
Fimding.  ^4PDES  Permit  Issuance  and 
Possible  US  Army  COE  Permit  Issuance. 
Douglas  and  Franklin  Counties.  KS. 

Summary:  EPA  expressed 
environmental  concerns  with  the  degree 
of  information  provided  on  cultural 
resources,  noise  impacts,  and 
endangered  species.  EPA  requested  that 
appropriate  mitigation  measures  be 
described  in  more  detail  for  these  three 
project  impacts. 

ERP  No.  D-NPS-D6502S-WV  RaUng 
LO,  National  Coal  Heritage  Area. 
Strategic  Management  Action  Plan, 
Implementation.  Boone.  Cabal,  Layette, 
Logan,  McDowell,  Mercer,  Mingo, 
Raleigh,  Summers,  Wayne  and 
Wyoming  Counties,  WV. 

Summary:  EPA  expressed  lack  of 
objections  to  the  preferred  alternative. 

Final  ElSe 

ERP  No.  F-AFS-F6S029-IL  Midewin 
National  Tallgrass,  Proposed  Land  and 
Resource  Management  Plan, 


Implementation,  Prairie  Plan 
Development,  Will  Coimty,  IL. 

Summary:  EPA  has  no  objection  to  the 
action  as  proposed  since  the  final  EIS 
addressed  previous  concerns  regarding 
water  quality,  preserving  weUand 
functions,  invasive  species,  and  non- 
target  agricultiiral  practice  impacts. 

ERP  No.  F-BU4-K67052-NV 
Newmont  Gold  Mining,  South 
Operations  Area  Project  Amendment, 
Operation  and  Expansion,  Plan  of 
Operations,  Elko  and  Eureka  Counties, 
NV. 

Summary:  EPA  expressed  continuing 
objections  to  the  proposed  project 
because  the  existing  mine  is  currently 
out  of  compliance  with  its  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  discharge  effluent  limitations 
for  total  dissolved  solids  (TDS)  and 
possibly  other  constituents.  EPA 
recommended  that  BLM  not  approve  the 
Plan  of  Operations  for  the  proposed 
expansion  until  the  mine  oomes  into 
compliance  with  its  permit.  EPA  also 
expressed  concerns  regarding  the  acid 
generating  potential  of  the  waste  rock, 
and  recommended  that  BLM  include  ' 
specific  commitments  in  its  Record  of 
Decision  (ROD)  to  ensure  the 
appropriate  ratio  of  acid  neutralizing 
waste  rock  to  acid  generating  waste  rock 
during  disposal.  EPA  recommended  that 
BLM  consider  additional  monitoring 
and  address  any  long-term  bonding 
needs  prior  to  issuance  of  the  Plan  of 
Operations. 

ERP  No.  F-44MS-L03010-AK  Liberty 
Development  and  Production  Plan, 
Beaufort  Sea  Oil  and  Gas  Development, 
Implementation,  To  Transport  and  Sell 
Oil  to  the  U.S.  and  World  Markets, 
Right-of-Way  Application,  O&hore 
Beaufort  Sea  Marine  Environment  and 
Onshore  North  Slope  of  Alaska  Coastal 
Plan,  AK. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency.. 

ERP  No.  F-USA-D11032-PA  Fort 
Indiantown  Gap  National  Guard 
Training  Center,  Training  and 
Operations  Enhancement,  Pennsylvania 
National  Guard  (PANG),  Annville, 
Dauphin  and  Lebanon  Counties,  PA. 

Summary:  EPA  has  no  objection  to  the 
proposed  action  since  previous  issues 
were  adequately  addressed  within  the 
Final  EIS. 

Datsd:  June  18.  2002. 
B.  KatlMriM  Biggs, 

Associate  Director,  NEPA  Compliance 

Division.  Office  of  Federal  Activitiet. 

(FR  Doc.  02-15727  Filed  6-20-02:  8:45  am) 
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Draft  QuIdaHnM  for  Ensuring  and 
Maximizing  ttta  QuaNly,  ObfacUvlty, 
UtHlty,  and  hrtagrtty  of  Information 
DIaaamlnalad  by  Iha  Envlronmontal 
Praiaclion  Aganoy 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  comment  request 
extension. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  has  developed 
Draft  Guidelines  for  Ensuring  and 
Maximizing  the  Quality.  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  Environmental 
Protection  Agency  (Information  Quality 
Guidelines).  EPA  is  extending  the 
comment  period  regarding  its  draft 
Information  Quality  Guidelines  from 
May  31,  2002  to  June  21,  2002. 

DATES:  Comments  must  be  received  on 
or  before  June  21.  2002. 11:59  pm  EST. 


I:  Comments  should  be 
addressed  to:  Docket  ID  No.  OEI-10014 
which  has  been  established  at:  U.S. 
EPA.  Northeast  Mall,  Room  B607,  401  M 
Street  SW..  Washington,  DC  20460.  See 
the  "Supplementary  Information" 
section  for  instructions  on  submitting 
comments. 

FOR  FURTHER  lironMATlOW  CONTACT:  Ms, 
Evangeline  Tsibris  Cummings. 
Environmental  Protection  Agency, 
Office  of  Environmental  Information. 
Telephone:  202-566-0621;  Fax:  202- 
566-0706;  e-mail: 
cumming8.evangelineOepa.gov. 

SUPPLEMENTARY  MFORMATKM:  EPA  has 
developed  draft  Information  Quality 
Guidelines,  in  response  to  an  Office  of 
Management  and  Budget  (OMB) 
guideline  directing  all  Federal  agencies 
to  develop  and  implement  their  own 
guidelines  by  October  1.  2002  (67  FR 
8451,  February  22,  2002).  The  draft 
Information  Quality  Guidelines  are 
available  at  the  EPA  web  site, 
www.epa.gov/oei/qualityguideIines. 
Conunents  may  be  submitted  by  web 
site,  e-mail.  mail,  facsimile,  or  in 
person.  EPA  encourages  you  to  submit 
your  comments  electronically  to  ensure 
timely  receipt.  Please  visit  the  EPA  web 
site,  www.epa.gov/oei/quaIityguidelines, 
or  the  previous  notice  (67  FR  21234- 
21235,  April  30,  2002)  for  instructions 
on  how  to  submit  your  comments. 
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Dated:  June  14,  2002. 
Mark  Luttner, 

Director,  Office  of  Information  Collection, 
Office  of  Environmental  Information. 
(FR  Doc.  02-15724  Filed  6-20-02;  8:45  ami 

■ajJNQ  CODE  686l>-80-l> 


EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Council  on  Envlronmantal  Quality 

Propoaad  Guidallnas  for  Ensuring 
Maximizing  tha  Quality,  Obfaetlvlty, 
utility,  and  Integrity  of  Information 

AGENCY:  Council  on  Environmental 

Quality,  Executive  Office  of  the 

President. 

ACTION:  Proposed  guidelines  and 

corrections  to  comment  request. 

SUMMARY:  This  notice  requests  comment 
on  proposed  guidelines.  These  proposed 
guidelines  were  first  published  in 
Federal  Register  Vol.  67  No.  98  on  May 
21,  2002.  They  were  accompanied  by  a 
request  for  comments,  however,  the 
email  address  listed  was  incorrect.  This 
notice  has  the  correct  email  address  and 
an  extended  comment  period  to  July  15, 
2002. 

These  guidelines  implement  Section 
515  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2002  (Public  Law  106-554; 
H.R.  5658).  Section  515  directs  the 
Office  of  Management  and  Budget 
(OMB)  to  issue  government-wide 
guidelines  imder  sections  3504(d)(1) 
and  3516  of  Titie  44.  and- require  each 
Federal  agency  to  issue  agency-specific 
guidelines,  to  ensure  and  maximize  the 
quality,  objectivity,  utility,  and  integrity 
of  information,  including  statistical 
information,  disseminated  by  the  agency 
and  to  establish  administrative 
mechanisms  allowing  affected  persons 
to  seek,  and  obtain  correction  of 
information  maintained  and 
disseminated  by  the  agency  that  does 
not  comply  with  such  guidelines.  Each 
agency  must  also  report  periodically  to 
the  OMB  director  on  the  number, 
nature,  and  resolution  of  complaints 
received  by  the  agency  in  regards  to 
these  requirements. 

The  proposed  guidelines  published 
below  would  implement  these 
requirements  for  the  Council  on 
Environmental  Quality.  They  are 
intended  to  comply  with  both  the 
statutory  requirements  noted  above  and 
the  final  guidelines  published  by  OMB 
on  February  22,  2002  (Vol.  67  Federal 
Register  No.  36,  at  8452). 
DATES:  Public  comments  must  be 
submitted  by  July  15.  2002. 


ADDRESSES:  Please  submit  comments  to 
Dinah  Bear,  General  Counsel  of  the 
Council  on  Environmental  Quality,  722 
Jackson  Place,  NW.,  Washington,  EKH 
20503.  Comments  can  be  emailed  to 
infojjuaIity®ceq.eop.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Dinah  Bear,  General  Counsel,  Coimcil 
on  Environmental  Quality,  722  Jackson 
Place,  NW.,  Washington,  DC  20503. 
Telephone:  (202)  395-7421. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  action  appeared  in  The  Council  on 
Environmental  Quality  (CEQ)  was 
established  by  Congress  in  1969  through 
passage  of  the  National  Environmental 
Policy  Act  (NEPA),  42  U.S.C.  4321  et 
seq.,  and  is  an  agency  within  the 
Executive  Office  of  the  President  (EOP). 
The  Chairman  of  CEQ,  who  is  appointed 
by  the  President  with  the  advice  and 
consent  of  the  Senate,  serves  as  the 
principal  environmental  policy  adviser 
to  the  President.  CEQ  coordinates 
federal  environmental  efforts  and  works 
closely  with  agencies  and  other  White 
House  offices  in  the  development  of 
environmental  policies  and  initiatives. 
CEQ  also  oversees  Federal  agencies 
implementation  of  NEPA  through 
promulgation  of  regulations 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  1500-1508)  and 
through  interpretation  of  statutory 
requirements.  CEQ  also  has  a  variety  of 
other  responsibilities  imder  NEPA,  the 
Environmental  Quality  Improvement 
Act  of  1970  and  other  statutes. 

Section  515  of  the  Treasury  and 
General  Government  Appropriations 
Act  for  Fiscal  Year  2001  (Public  Law 
106-554,  hereinafter  referred  to  as 
Section  515)  directs  the  Office  of 
Management  and  Budget  to  issue 
government-wide  guidelines  that 
"provide  policy  and  procedural 
guidance  to  Federal  agencies  for 
ensuring  and  maximizing  the  quality, 
objectivity,  utility,  and  integrity  of 
information  (including  statistic^ 
information)  disseminated  by  Federal 
agencies."  OMB  has  required  agencies 
to  publish  draft  guidelines  no  later  than 
May  1,  2002.  The  Council  on 
Environmental  Quality's  guidelines  will 
be  published  in  the  Federal  Register 
and  posted  on  the  agency's  web  site  at 
www.  whitehouse.gov/ceq. 

The  following  are  CEQ's  "Proposed 
Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity. 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  Council  on 
Environmental  Quality": 

A.  CEQ  will  ensure  that  all 
information  it  disseminates  to  the 
public  meets  all  applicable  standards  of 
quality,  including  objectivity,  utility 


and  integrity.  CEQ  hereby  adopts  this 
standard  of  quality,  as  a  performance 
goal,  and  adopts  the  following 
procedures  for  the  incorporation  of 
information  quality  criteria  into  CEQ 
information  dissemination  activities. 

1.  Objectivity  and  Utility  of 
Information. 

As  defined  in  Section  C,  below, 
"objectivity"  is  a  measure  of  whether 
disseminated  information  is  "accurate, 
clear,  complete,  and  unbiased;". 
"Utility"  refer  to  the  usefulness  of  the 
information  to  its  intended  audience. 
CEQ  is  conunitted  to  disseminating 
reliable  and  useful  information.  Before 
disseminating  information,  CEQ  staff 
and  officials  will  ensure  that  the 
information  has  been  reviewed  in  an 
information  quality  review  process  that 
is  proportional  to  the  importance  of  the 
information.  It  is  the  primary 
responsibility  of  the  professional  staff 
person  drafting  information  intended  for 
dissemination,  or  supervising  the 
preparation  of  such  information,  to  use 
the  most  knowledgeable  and  reliable 
sources  reasonably  available  to  confirm 
the  objectivity  and  utility  of  such 
information. 

2.  Much  of  the  information  CEQ 
disseminates  consists  of  or  is  based  on 
information  submitted  to  CEQ  by  other 
Federal  agencies.  Prior  to  dissemination 
of  such  information,  responsible  CEQ 
staff  will  obtain  a  written  statement 
from  the  agency  submitting  the 
information  attesting  that  the 
information  meets  the  agency  of  origin's 
information  quality  guidelines. 

3.  La  seeking  to  assure  the 
"objectivity"  and  "utility"  of  the 
information  it  disseminates,  CEQ  will 
generally  follow  the  basic  clearance 
process  established  internally  by  the 
Chief  of  Staff  and,  where  appropriate, 
the  government-wide  clearance  process 
coordinated  by  OMB.  Where 
appropriate,  substantive  input  will  be 
sought  from  within  CEQ,  other  offices 
within  the  EOP,  other  government 
agencies,  non-government 
organizations,  and  the  public.  When 
CEQ  determines  that  the  transparency  of 
information  is  relevant  for  assessing  the 
information's  usefulness  from  the 
perspective  of  the  users  of  the 
information,  including  the  public,  CEQ 
shall  ensure  that  transparency  has  been 
appropriately  addressed  and  provided. 
In  determining  the  appropriate  level  of 
transparency,  CEQ  should  consider  the 
types  of  data  that  can  practicably  be 
subjected  to  a  reproducibility 
requirement  given  ethical,  feasibility, 
and  confidentiality  constraints. 

4.  The  CEQ  staff  member  or  official 
responsible  for  the  dissemination  of 
information  should  generally  take  the 
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following  basic  steps  to  assure  the 
"objectivity"  and  "utility"  of  the 
information  to  be  disseminated: 

a.  Preparing  a  draft  of  the  document 
after  consulting  the  necessary  parties, 
including  government  and  non- 
government sources,  as  appropriate: 

b.  Determining  necessairy  clearance 
points; 

c.  Determining  where  the  final 
decision  shall  be  made; 

d.  Determining  whether  peer  review 
would  be  appropriate  and.  if  necessary, 
coordinating  such  review; 

e.  Obtaining  clearances;  and 
f  Overcoming  delays  and,  if 

necessary,  presenting  the  matter  to 
higher  authority. 

5.  For  information  regarding  risks  to 
human  health,  safety  and  the 
environment  and  information  that  CEQ 
determines  is  "influential"  as  defined  in 
Section  D(3)  of  these  guidelines,  CEQ 
adapts  the  standards  set  forth  by 
Congress  in  the  Safe  Drinking  Water  Act 
Amendments  of  1996  (42  U.S.C.  300g- 
l(b)(3MA)  &  (B)  to  CEQs  information 
quality  review  process.  Thus,  CEQ  will 
use  the  "best  available,"  peer-reviewed 
science  and  supporting  studies 
conducted  in  accordance  with  sound 
and  objective  scientific  practices",  and 
"data  collected  by  the  accepted  methods 
or  best  available  methods  (if  the 
reliability  of  the  method  and  the  nature 
of  the  decision  justifies  use  of  the 
data)."  Such  information  shall  be 
presented  in  a  manner  that  is 
comprehensive  and  informative. 

CEQ  will  also  determine  whether  peer 
review  would  be  appropriate  and,  if 
necessary,  coordinate  such  review. 
Further.  CEQ  will  provide  sufficient 
information  about  such  methods  as 
related  to  influential  information  that  a 
qualified  member  of  the  public  could 
reproduce  the  analysis,  subject  to  an 
acceptable  degree  of  imprecision  and 
subject  to  ethical,  feasibility  and 
confidentiality  constraints. 

6.  CEQ  will  disseminate  information 
only  after  appropriate  internal 
clearances  are  obtained  fit>m  the  Office 
of  the  General  Counsel  and  the  Chief  of 

Staff. 

7.  "Integrity"  refers  to  the  protection 

of  information  from  unauthorized, 
unanticipated,  or  imintentional 
modification,  thus  preventing 
information  from  being  compromised  by 
corruption  or  falsification.  Within  the 
EOP.  the  Office  of  Administration  has 
substantial  responsibility  for  ensuring 
the  "integrity"  of  information  as  defined 
in  these  guidelines.  CEQ  also  has  an 
Administrative  Officer  that  coordinates 
and  works  with  the  EOP  Office  of 
Administration  to  ensure  the  integrity  of 
information.  These  offices  implement 


and  maintain  new  computer  software 
and  hardware  systems  and  provide 
operational  support  for  systems  and 
system  users. 

8.  Computer  security  is  the 
responsibility  of  the  EOP  Office  of 
Administration's  Chief  Information, 
Information  Assurance  Directorate. 

This  Office  oversees  all  matters 
relating  to  information  integrity, 
including  the  design  and 
implementation  of  the  security 
architectiue  for  the  EOP,  periodic  audits 
of  security  architecture  components, 
and  review  and  approval  of  changes  to 
the  technical  baseline. 

9.  As  an  agency  imder  the  EOP,  CEQ 
is  an  integral  part  of  the  overall  EOP 
network,  and  is  an  active  participant  in 
all  aspects  of  information  integrity  at 
EOP.  CEQ  adheres  to  both  law  and  0MB 
IT  security  policies,  along  with  EOP 
security  policies  and  operational 
processes  for  the  protection  of  data  and 
information. 

10.  Information  quality  standards 
applicable  to  the  dissemination  of 
information  by  CEQ  may  be  waived 
temporarily  by  the  Chair  of  CEQ,  the 
General  Counsel,  the  Chief  of  Staff,  or 
his/her  designee  in  urgent  situations 
(e.g.,  imminent  threats  to  public  health, 
homeland  security,  or  of  significant 
environmental  impact)  to  the  extent 
necessary  to  respond  to  the  urgent 
situation.  Any  waiver  shall  provide  for 
public  notice,  to  the  extent  practicable 
under  the  circumstances  of  the  waiver, 
and  a  determination  of  the  point  at 
which  the  normal  application  of 
information  quality  standards  will 
resume. 

B.  Administrative  Process  for  Correction 
of  Information 

1.  Any  person  who  is  affected  by 
information  disseminated  by  CEQ  that 
he  or  she  believes  does  not  comply  with 
these  guidelines  may  seek  correction  of 
that  information  by  submitting  a  request 
for  correction  to  CEQ  within  90  days  of 
CEQ's  dissemination  of  the  information. 

2.  Any  request  for  correction  must  be 
submitted  by  mail  to  the  Deputy  General 
Counsel,  CEQ,  722  Jackson  Place,  NW., 
Washington,  DC  20503  or  via  electronic 
mail  at  infojquality^eq.eop.gov.  The 
request  for  correction  should  be  as 
specific  as  possible  regarding  the 
information  that  is  the  subject  of  the 
concern  and  the  reason(s)  for  the 
concern.  Affected  persons  shall  clearly 
indicate  that  the  commimication  is  a 
"Request  for  Correction"  under  Section 
515  of  the  Treasury  and  General 
Government  Appropriation  Act  for. 
Fiscal  Year  2001.  Persons  should 
specify  the  information  that  is  being 
contested,  the  aspect  of  the  information 


that  needs  to  be  corrected,  explain  how 
they  are  affected  by  the  information, 
how  the  information  identified  does  not 
comply  with  applicable  information 
quality  guidelines,  and  what  corrective 
action  is  sought.  Persons  should  provide 
all  supporting  information  necessary  for 
CEQ  to  correct  the  information.  CEQ 
may  decline  to  respond  to  requests  that 
appear  to  be  frivolous  and/or 
duplicative. 

3.  CEQ  will  respond  to  any  request 
within  60  days  of  receipt  of  the  request 
in  accordance  with  paragraph  C.l,  and 
may  at  that  time  provide  an  initial 
response  that  additional  time  is 
necessary  to  consider  the  request,  to 
consult  with  the  source  of  the 
information  or  other  agencies,  or  to 
obtain  additional  information  from  the 
requestor  or  the  public.  If  CEQ  finds  that 
additional  time  is  necessary,  CEQ  shall 
seek  a  mutually  agreed-upon  extension 
of  time  and,  if  agreement  is  not 
obtained,  shall  include  in  its  initial 
response  a  deadline  for  a  final  CEQ 
response  based  upon  the  factors  that 
require  additional  time. 

4.  CEQ's  final  response  will  set  forth 
whether  CEQ  agrees  or  disagrees  with 
the  concern  expressed  and,  if  it  believes 
the  concern  has  validity,  how  CEQ  will 
correct  the  information  or  otherwise 
address  the  concern.  Subject  to 
applicable  law,  rules  and  regulations, 
CEQ  may  take  corrective  measiues 
through  any  appropriate  and  effective 
means,  including  personal  contacts  via 
letter  or  telephone,  form  letters,  press 
releases,  or  postings  on  the  CEQ  website 
to  correct  a  widely  disseminated  error  or 
address  a  frequently  raised  request. 
Corrective  measiu«s,  where  appropriate, 
should  be  designed  to  provide 
reasonable  notice  to  affected  persons  of 
such  correction. 

5.  If  CEQ  responds  that  the 
information  meets  the  requirements  of 
the  applicable  guidelines  and  no  . 
correction  is  needed,  the  affected  person 
may  request  reconsideration  of  the 
response  from  the  CEQ  General  Counsel 
within  60  days  of  receipt  of  the 
response.  Such  a  request  for 
reconsideration  shall  clearly  indicate 
that  the  communication  is  a  "Request 
for  Reconsideration"  under  Section  515 
of  the  Treasiuy  and  General 
Government  Appropriation  Act  for 
Fiscal  Year  2001  and  set  forth,  as 
specifically  as  possible,  the  reasons  for 
the  affected  person's  disagreement  with 
CEQ's  response.  The  request  for 
reconsideration  should  be  mailed  to  the 
CEQ  General  Counsel,  722  Jackson 
Place,  NW.,  Washington  DC  20503  or  e- 
mailed  to  info_quality®ceq.eop.govCEQ 
will  respond  to  any  such  request  for 
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reconsideration  within  60  days  of 
receipt  of  the  request. 

C.  Definitions 

1.  "Affected"  persons  are  those  who 
use,  or  may  benefit  from  or  be  harmed 
by,  the  disseminated  information. 

2.  "Dissemination"  means  agency- 
initiated  or  sponsored  distribution  of 
information  to  the  public,  whether  in 
written,  electronic,  or  audiovisual  form. 
Dissemination  does  not  include 
distribution  of  information  or  materials 
that  are: 

a.  intended  for  government  employees 
or  agency  contractors,  consultants  or 
volimteers; 

b.  intended  for  U.S.  government 
agencies; 

c.  produced  in  response  to  requests 
for  agency  records  under  the  Freedom  of 
Information  Act,  the  Privacy  Act,  the 
Federal  Advisory  Committee  Act  or 
similar  law,  or  requests  from  Congress 
or  other  government  officials; 

d.  correspondence  or  other 
communication  limited  to  individuals 
or  to  other  persons  within  the  meaning 
of  "person"  as  forth  in  paragraph  7, 
below; 

e.  archival  records; 

f.  responses  to  subpoenas  or  other 
compulsory  document  productions; 

g.  documents  prepared  for 
adjudicative  proceedings. 

3.  "Influential"  when  used  in  the 
phrase  "influential  information"  refers 
to  disseminated  information  that  CEQ 
determines  will  have  a  clear  and 
substantial  impact  on  important  public 
policies  or  important  private  sector 
decisions. 

4.  "Information,"  for  purposes  of 
these  guidelines,  means  any 
communications  or  representation  of 
facts  or  data,  in  any  medium  or  form, 
including  textual,  numerical,  graphic, 
cartographic,  narrative,  or  audiovisual 
forms.  This  definition  does  not  include: 

a.  opinions,  where  the  presentation 
makes  clear  that  the  statements  are 
subjective  opinions,  rather  than  facts; 
however,  any  underlying  information 
disseminated  by  CEQ  upon  which  the 
opinion  is  based  may  be  subject  to  these 
guidelines; 

b.  information  originated  by,  and 
attributed  to,  Non-CEQ  sources, 
provided  CEQ  does  not  expressly  rely 
upon  it.  Examples  include:  Non-U.S. 
Government  information  reported  and 
duly  attributed  in  materials  prepared 
and  disseminated  by  CEQ;  hyperlinks 
on  CEQ's  website  to  information  that 
others  disseminate;  and  reports  of 
advisory  committees  published  on 
CEQ's  website; 

c.  statements  related  solely  to  the 
internal  personnel  rules  and  practices  of 


CEQ  and  other  materials  produced  for 
CEQ  employees,  contractors,  agents, 
volunteers  or  alumni; 

d.  descriptions  of  the  agency,  its 
responsibilities  and  its  organizational 
components; 

e.  statements,  the  modification  of 
which  might  cause  harm  to  the  national 
security,  including  harm  to  the  national 
defense  or  foreign  relations  of  the 
United  states; 

f.  statements  of  Administration 
policy;  however,  any  imderlying 
information  disseminated  by  CEQ  upon 
which  a  statement  is  based  may  be 
subject  to  these  guidelines; 

g.  testimony  or  comments  of  CEQ 
officials  before  Congress,  courts, 
administrative  bodies,  or  the  media; 

h.  investigatory  material  compiled 
pursuant  to  U.S.  law  or  for  law 
enforcement  purposes  in  the  United  ^ 
States;  or 

.    i.  statements  which  are,  or  which 
reasonably  may  be  expected  to  become, 
the  subject  of  litigation,  whether  before 
a  U.S.  or  foreign  court,  or  in  a  dispute 
resolution  proceeding. 

5.  "Integrity"  refers  to  the  security  of 
information — protection  of  the 
information  from  unauthorized  access 
or  revision,  to  prevent  the  information 
from  being  compromised  through 
corruption  or  falsification. 

6.  "Objectivity"  addresses  whether 
disseminated  information  is  being 
presented  in  an  accurate,  clear, 
complete,  and  unbiased  manner, 
including  background  information 
where  warranted  by  the  circumstances. 

7.  "Person"  means  an  individual, 
partnership,  association,  corporation, 
business  trust,  or  legal  representative, 
an  organized  group  of  individuals,  a 
regional,  national,  State,  territorial, 
tribal,  or  local  government  or  branch 
thereof,  or  a  political  subdivision  of  a 
State,  territory,  tribal,  or  local 
government  or  a  branch  of  a  political 
subdivision,  or  an  international 
organization; 

8.  "Quality"  encompasses  "utility", 
"objectivity",  and  "integrity".  Thus,  the 
government-wide  guidelines  and  CEQ's 
guidelines  may  refer  to  these  four 
statutory  terms,  collectively,  as 
"quality". 

9.  "Utility"  refers  to  the  usefulness  of 
the  information  to  its  intended  users, 
including  the  public. 

Dated:  June  18.  2002 
James  L.  Connaughlon, 

Chairman.  Council  on  EnvironnWntal 

Quality. 

(FR  Dor.  02-15777  Filed  B-2J)-02:  8:4.'i  ami 

enXING  COOE  312S-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2558) 

Petitibns  for  Reconelderation  of  Action 
in  Ruiemaldng  Proceeding 

)une  13.  2002. 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceeding  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  Section  1.429(e).  The  full  text  of 
this  document  is  available  for  viewing 
and  copying  in  Room  CY-A257,  445 
12th  Street,  SW.,  Washington.  DC  or 
may  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International  (202)  863-2893. 
Oppositions  to  th'ese  petitions  must  be 
filed  by  July  8.  2002.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  In  the  Matter  of  Amendment 
of  Parts  2,  25  and  97  of  the 
Commission's  Rules  with  Regards  to  the 
Mobile-Satellite  Service  Above  1  GHz 
(ET  Docket  No.  98-142). 

Number  of  Petitions  Filed:  2. 

Marlene  H.  Dortch, 

Secretan'. 

[FR  Doc.  02-15635  Filed  6-20-02:  8:45  am] 

BIUJNG  COOE  e712-01-M 


FEDERAL  MARITIME  COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  1:30  p.m.— June  25, 
2002. 

PLACE:  800  North  Capitol  Street.  NW.. 
First  Floor  Hearing  Room,  Washington. 
DC. 

STATUS:  A  portion  of  the  meeting  will  be 
open  and  the  remainder  will  be  closed. 

MATTERS  TO  BE  CONSIDERED: 
The  Open  Portion  of  the  Meeting 

1.  Docket  No.  02-07 — Financial 
Responsibility  Requirements  for 
Nonperformance  of  Transportation — 
Discontinuance  of  Self-Insurance  and 
the  Sliding  Scale,  and  Guarantor 
Limitations  Passenger.  Vessel  Operator 
Program:  Issues  Regarding  Financial 
Coverage  for  Performance  of  Cruises. 

2.  Letter  to  Congress  Regarding 
Commission  Concerns  About  Casualty 
and  Nonperformance  Coverage 
Passenger  Vessel  Operator  Program: 
Issues  Regarding  Financial  Coverage  for 
Performance  of  Cruises. 
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The  Closed  Portion  of  the  Meeting 

1.  Petition  No.  Pl-02— Petition  of  the 
National  Customs  Brokers  and 
Forwarders  Association  of  America,  Inc. 
and  the  International  Association  of 
NVCXCS,  Inc.  for  an  Investigation  of  the 
Contracting  Practices  of  the  Transpacific 
Stabilization  Agreement. 

2.  Controlled  Carrier  Issues. 

3.  Agreement  No.  011807— Ocean 
Common  Carrier  Status  of  Shanghai  Hai 
Hua  Shipping  Co..  Ltd.  and  SNL/ 
HASCO  Cross  Space  Charter  and  Sailing 
Agreement. 

4.  Docket  No.  00-11— New  Orleans 
Stevedoring  Company  v.  Board  of 
Commissioners  of  the  Port  of  New 
Orleans. 

CONTACT  PERSON  FOR  FURTHER 
MFORMATION:  Bryant  L.  VanBrakle. 
Secretary.  (202)  523-5725. 

Bryant  L.  VanBrakle. 

Secretary. 

[FR  Doc.  02-15821  Filed  6-18-02;  4:51  pm] 

MLUNa  COM  cnD-OI-M 


FEDERAL  RESERVE  SYSTEM 

Cttanga  In  Bank  Control  NotioM; 
AcquMllon  of  SImtm  of  Bank  or  Bank 
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The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  5. 
2002.. 

A.  Federal  Reeerve  Bank  of  Atlanta 
(Sue  Costello.  Vice  President)  1000 
Peachtree  Street.  N.E..  Atlanta.  Georgia 
30309-4470: 

1.  James  M.  Floyd.  Sr.  Floyd 
Stockholdings.  LP:  Floyd  Real  Estate 
Holdings.  LP:  Carolyn  M.  Floyd:  fames 
M.  Floyd.  Jr.:  Alicia  L  Floyd:  Meghann 
T.  Floyd:  Roscoe  L.  Floyd:  Evanne  L. 
Floyd  (joint  tenants  with  right  of 
survivorship):  O.C.  Martin.  Jr.:  Carroll 
W.  Floyd:  Billie  G.  Floyd,  all  of 
Hinesville.  Georgia.  Karen  Floyd  Boyer; 
Clayton  D.  Boyer:  Mary  Nichole  Boyer; 


Nicholas  C.  Boyer.  all  of  Richmond  Hill. 
Georgia.  O.C.  Martin.  HI;  and  Janet  P. 
Martin,  both  of  Winston-Salem.  North 
Carolina;  to  retain  voting  shares  of 
Liberty  Shares,  Inc.,  Hinesville,  Georgia, 
and  thereby  indirectly  retain  voting 
shares  of  Heritage  Bank,  Hinesville. 
Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  17.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  02-15651  Filed  6-20-02;  8:45  am) 
MLUM  cooi  ttie-ei-« 


FEDERAL  RESERVE  SYSTEM 

Formations  Of ,  AcquMtions  by,  and 
Mergers  of  Bank  HoKMng  Companiaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regvdation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

"Hie  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  tihe  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
htjm  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  15,  2002 

A.  Federal  Resenre  Bank  of 
Richmond  (A.  Linwood  Gill.  III.  Vice 
President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261-4528: 
J.  Mainstreet  Bankshares.  Inc.. 
Martinsville.  Virginia;  to  acquire  100 
percent  of  the  voting  shares  of  Franklin 


Community  Bank.  N.A.,  Rocky  Mount, 
Virginia. 
B.  Federal  Resenre  Bank  of  St  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Independent  Group  Holdings.  Inc.. 
Memphis,  Tennessee;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Independent  Bank,  Memphis. 
Tennessee. 


Board  of  Governors  of  the  Federal  Reserve 
System.  June  17.  2002. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-15652  Filed  6-20-02;  8:45  am) 
MLUNO  COM  •tie-01-S 


FEDERAL  RESERVE  SYSTEM 

Consumer  Advisory  Council; 
SollcHatkMi  of  NomtoMrtkHis  for 


agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Notice^ 

SUMMARY:  The  Board  is  inviting  the 
public  to  nominate  qualified  individuals 
for  appointment  to  its  Consumer 
Advisory  Council,  whose  membership  ■ 
represents  interests  of  consumers, 
communities,  and  the  financial  services 
industry.  New  members  will  be  selected 
for  three-year  terms  that  will  begin  in 
January  2003.  The  Board  expects  to 
announce  the  selection  of  new  members 
by  year-end  2002. 

DATES:  Nominations  should  be  received 
by  August  19.  2002. 
ADDRESSES:  Nominations,  including  a 
resume  for  each  nominee,  must  be 
received  by  August  19,  2002.  Electronic 
nominations  are  preferred.  The 
appropriate  form  can  be  accessed  at: 
http  .//www.federalreseive.gov/forms/ 
cacnominationform.cfm.  If  electronic 
submission  is  not  feasible,  the 
nominations  can  be  mailed  (not  sent  by 
facsimile)  to  Sandra  E.  Braunstein, 
Assistant  Director.  Division  of 
Consumer  and  Community  Affairs. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Bistay,  Secretary  of  the  Council, 
Division  of  Consumer  and  Commimity 
Affairs.  (202)  452-6470.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  The 
Consumer  Advisory  Council  was 
established  in  1976  at  the  direction  of 
the  Congress  to  advise  the  Federal 
Reserve  Board  on  the  exercise  of  its 
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duties  under  the  Consumer  Credit 
Protection  Act  and  on  other  consumer- 
related  matters.  The  Council  by  law 
represents  the  interests  both  of 
consumers  and  of  the  financial  services 
industry  (15  USC  1691(b)).  Under  the 
Rules  of  Organization  and  Procedure  of 
the  Consumer  Advisory  Council  (12 
CFR  267.3).  members  serve  three-year 
terms  thai  are  staggered  to  provide  the 
Council  with  continuity. 

New  members  will  be  selected  for 
terms  beginning  January  1,  2003,  to 
replace  members  whose  terms  expire  in 
December  2002;  the  Board  expects  to 
announce  its  appointment  of  new 
members  by  year-end.  Nomination 
letters  should  include  a  resume  and 
information  about  past  and  present 
positions  held  by  the  nominee;  a 
description  of  special  knowledge, 
interests  or  experience  related  to 
commimity  reinvestment,  consumer 
protection  regulations,  consumer  credit, 
or  other  consumer  financial  services; 
and  the  full  name,  title,  organization 
name,  organization  description,  current 
address,  telephone  and  fax  numbers  for 
both  the  nominee  and  the  nominator. 
Individuals  may  nominate  themselves. 

The  Board  is  interested  in  candidates 
who  have  familiarity  with  consumer 
financial  services,  community 
reinvestment,  and  consimier  protection 
regulations,  and  who  are  willing  to 
express  their  viewpoints.  Candidates  do 
not  have  to  be  experts  on  all  levels  of 
consumer  financial  services  or 
community  reinvestment,  but  they 
should  possess  some  basic  knowledge  of 
the  area.  They  must  be  able  and  willing 
to  make  the  necessary  time  commitment 
to  participate  in  conference  calls,  and 
prepare  for  and  attend  meetings  three 
times  a  year  (usually  for  two  days, 
including  conmiittee  meetings),  held  at 
the  Board's  offices  in  Washington,  DC. 
The  Board  pays  travel  expenses, 
lodging,  and  a  nominal  honorarium. 

In  making  the  appointments,  the 
Board  will  seek  to  complement  the 
background  of  continuing  Council 
members  in  terms  of  affiliation  and 
geographic  representation,  and  to  ensure 
the  representation  of  women  and 
minority  groups.  The  Board  may 
consider  prior  years'  nominees  and  does 
not  limit  consideration  to  individuals 
nominated  by  the  public  when  making 
its  selection. 

Coimcil  members  whose  terms  end  as 
of  December  31,  2002,  are: 
Dorothy  Broadman,  Director  of 
Corporate  Citizenship,  Capital  One 
Financial  Corporation,  Corporate 
Communications,  Falls  Church,  . 
Virginia 


Teresa  A.  Bryce,  General  Counsel. 

Nexstar  Financial  Corporation.  St. 

Louis.  Missouri 
Robert  Cheadle,  Legislative  Counsel. 

The  Chickasaw  Nation,  Tribal 

Legislature,  Ada,  Oklahoma 
Lester  Wm.  Firstenberger,  Attorney  at 

Law,  Pittsfield,  New  Hampshire 
Jeremy  Nowak,  Chief  Executive  Officer, 

The  Reinvestment  Fund, 

Philadelphia,  Pennsylvania 
Russell  Schrader,  Senior  Vice  President 

and  Assistant  General  Counsel,  Visa 

U.S.A.,  San  Francisco,  California 

Council  members  whose  terms 
continue  through  2003  and  2004  are: 
Anthony  Abbate,  President  and  Chief 

Executive  Officer,  Interchange  Bank, 

Saddle  Brook,  New  Jersey 
Janie  Barerra.  President  and  Chief 

Executive  Officer.  ACCION  Texas, 

San  Antonio,  Texas 
Kenneth  Bordelon,  Chief  Executive 

Officer,  E  Federal  Credit  Union.  Baton 

Rouge.  Louisiana 
Manuel  Casanova.  Executive  Vice 

President,  International  Bank  of 

Commerce,  Brownsville,  Texas 
Constance  Chamberlin,  President/CEO, 

Housing  Opportunities  Made  Equal, 

Richmond,  Virginia 
Robin  Coffey,  Vice  President,  Harris 

Trust  and  Savings  Bank.  Chicago. 

Illinois 
Thomas  FitzGibbon.  Senior  Vice 

President,  MB  Financial  Bank,  N.A., 

Chicago,  Illinois 
Elizabeth  Renuart.  Staff  Attorney. 

National  Consumer  Law  Center. 

Boston.  Massachusetts 
Debra  Reyes,  President,  Neighborhood 

Lending  Partners,  Inc.,  Tampa, 

Florida 
Benson  Roberts,  Vice  President  for 

Policy,  Local  Initiatives  Support 

Corporation,  Washington,  District  of 

Columbia 
Larry  Hawkins,  President  and  Chief 

Executive  Officer,  Unity  National 

Bank,  Houston.  Texas 
Earl  Jarolimek.  Vice  President/Corporate 

Compliance  Officer,  Community  First 

Bankshares,  Fargo.  North  Dakota 
Patrick  Liddy,  Director  of  CompIiEmce, 

Fifth  Third  Bancorp,  Cincinnati,  Ohio 
Ruhi  Maker,  Senior  Attorney,  Public 

Interest,  Law  Office  of  Rochester, 

Rochester,  New  York 
Oscar  Marquis,  Attorney,  Hun  ton  and 

Williams,  Park  Ridge,  Illinois 
Patricia  McCoy,  Professor  of  Law, 

Cleveland-Marshall  College  of  Law, 

Cleveland  State  University, 

Cleveland.  Ohio 
Ronald  Reiter.  Supervising  Deputy 

Attorney  General,  California 

Department  of  Justice,  San  Francisco, 

California 


Frank  Torres,  III,  Legislative  Counsel. 

Consumers  Union,  Washington, 

District  of  Columbia 
Hubert  Van  Tol,  Co-Director,  Fairness  in 

Rural  Lending,  Sparta,  Wisconsin 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  17,  2002. 

lennifier ).  Johnson, 

Secretary  of  the  Board. 

(FR  Doc.  02-15653  Filed  6-20-02;  8:45  am] 

BILUNG  CODE  621(M>1-P 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records;  Cancellation  of  a  Medical 
Standard  Form 

AGENCY:  Office  of  Management  Services, 
-GSA. 

ACTION:  Notice. 

SUMMARY:  Because  of  low  usage,  the 
following  Standard  Form  is  cancelled: 
SF  537,  Medical  Record— Pediatric 

Graphic  Chart. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration,  (202)  501-0581. 
DATES:  Effective  June  21,  2002. 

Dated:  June  13,  2002. 
Bartiara  M.  Williams. 

Deputy  Standard  and  Optional  Forms 

Management  Officer,  General  Services 

Administration. 

[FR  Doc.  02-15737  Filed  6-20-02;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

Submission  for  Public  Comments: 
General  Services  Administration 
(GSA);  HouaehoM  Goods  Tender  of 
Service  (HTOS);  Conversion  of  Flat 
Industrial  Funding  Fee  (IFF)  to  a 
Percentage  IFF 

AGENCY:  Federal  Supply  Service,  GSA. 

ACTION:  Notice  of  HTOS  amendment 
with  request  for  comments. 

summary:  The  General  Services 
Administration  (GSA),  in  compliance 
with  41  U.S.C.  418b,  is  publishing  for 
comment  in  the  attachment  to  this 
notice  HTOS  revisions  to  convert  the 
Centralized  Household  Goods  Traffic 
Management  Program  (CHAMP)  IFF 
from  a  $145  flat  fee  to  a  comparable  fee 
of  2.75  percent  of  a  shipment's  total  net 
transportation  chaise  (excluding  storage 
in  transit  (SIT)  fees).  This  change 
conforms  with  the  percentage  method 
GSA  uses  to  fund  its  other  programs. 
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including  its  multiple  award  schedules, 
and  automatically  will  keep  program 
funding  at  a  pace  witft  inflation. 
DATES:  Comment  Due  Date:  July  22, 
2002. 

ADDAESSCS:  Mail  conunents  to  the 
Travel  and  Transportation  Management 
Division  (FBL).  General  Services 
Administration.  Crystal  Mall  Bldg.  4. 
Rm.  812,  1941  Jefferson  Davis  Highway. 
Arlington.  VA  22202,  Attn:  Ms.  Lynn  Ju 
(Re:  Percentage  IFF).  GSA  will  consider 
your  comments  prior  to  implementing 
this  change. 

FOR  FUTHCR  MKmMATION  CONTACT:  Ms. 
Lynn  Ju.  Transportation  Programs 
Branch,  by  phone  at  703-305-7060  or 
by  e-mail  at  Iynnette.ju9gsa.gov. 

SUPPtEMENTARY  INFORMATION:  The  GSA 
CHAMP  provides  Federal  civilian 
agencies  a  framework  for  efficiently  and 
economically  transporting  household 
goods  (HHG)  of  their  employees 
relocated  in  the  interest  of  the 
government  from  one  official  duty 
station  to  another,  both  domestically 
and  internationally.  On  average  CHAMP 
saves  agencies  52  percent  compared  to 
commercial  rates.  GSA  has 
arrangements  with  over  280  carriers, 
both  large  and  small,  for  shipping 
Federal  employees'  HHG.  GSA  provides 
a  listing  of  available  carriers  for 
interstate,  intrastate,  or  international 
shipments  including  American  offshore 
moves.  Agencies  have  access  to  this 
information  through  GSA's  web-based 
Interagency  Transportation  Management 
System  (ITMS). 

GSA  proposes  to  convert  the  current 
CHAMP  IFF  frtjm  a  $145  flat  fee  per 
shipment  to  2.75  percent  of  the  net 
transportation  charge  per  shipment 
excluding  SIT  fees.  This  is  a  procedural 


change  only  for  the  purpose  of 
converting  the  flat  fee  to  a  percentage 
fee  that  equates  to  approximately  the 
same  amount  as  the  current  flat  fee 
without  increasing  the  overall  cost  to 
Federal  agencies.  Use  of  a  percentage  fee 
is  the  fundamental  way  GSA's  Federal 
Supply  Service  (FSS)  has  assessed  IFF's 
for  essentially  all  of  its  programs  since 
Congress  authorized  GSA  to  charge  fees 
in  1987.  This  change  will  align  the  HHG 
IFF  with  GSA's  funding  mechanism  for 
other  programs  and  automatically  will 
keep  pace  with  inflation.  The  collection 
method  will  remain  the  same;  that  is, 
transportation  service  providers  will 
continue  to  collect  and  pay  the  IFF  to 
GSA,  but  based  on  2.75  percent  of  a 
shipment's  net  transportation  charge 
instead  of  a  flat  fee. 

Representatives  of  GSA's 
Transportation  Zone  Offices  studied 
converting  the  flat  fee  to  a  percentage 
basis  to  arrive  at  a  percentage  that 
equates  to  approximately  the  same 
overall  cost  for  Federal  agencies  as  the 
current  flat  fee.  The  American  Moving 
and  Storage  Association  furnished  the  ■ 
Federal  civilian  sector's  average 
shipment  weight  of  8.000  pounds  and 
average  distance  of  1,000  miles  for  a 
domestic  HHG  shipment  based  on  a 
sample  of  its  records.  The  gross  line- 
haul  cost  for  a  shipment  of  this  size 
would  be  $7,681.  and  the  average  max 
pack  would  be  $3,676.50.  The  top  16 
CHAMP  transportation  service 
providers  represent  81  percent  of  the 
volume  of  CHAMP  moves,  and  last  year 
their  average  discount  was  52  percent. 
Using  these  figures  the  net  cost  of  an 
average  shipment  would  be  $5,292.  The 
IFF  for  an  average  shipment  costing 
$5,292  at  2.75  percent  would  be 
$145.53.  GSA  does  not  have  statistical 


FieM 


Recofd  ID  

Field  OeNmiler 

SCAC 

Field  Delimiter 

Type  of  Transportation 

Field  DellfnHer 

Type  of  Move 


Required 
po8ition(8) 


Field  DeMmMer 


Record 
po8ition(8) 


1 
2 

3-e 

7 
8-9 


10 
11-13 


14 


data  for  accessorial  items  such  as,  bulky 
items,  long  carries,  shuttles,  crating,  etc. 
Therefore,  the  percentage  is 
hypothetical  based  on  the  best 
information  available,  and  could  be 
somewhat  higher  or  lower  than  the 
current  IFF  depending  on  the  actual 
characteristics  of  a  particular  move.  The 
IFF  would  be  more  for  heavier 
shipments  and  less  for  lighter 
shipments,  but  the  IFF  still  will  be 
embedded  in  carriers'  rates  and  should 
balance  out  without  any  cost  increase  to 
Federal  agencies  or  carriers  overall,  in 
using  CHAMP. 

Dated:  June  17.  2002. 
Joaeph  H.  Jeu. 

Assistant  Commissioner,  Office  of 
Transportation  and  Property  Management. 

Attachment — Changes  to  Household 
GofKla  Tender  of  Service,  Section  9— 
Reporting  Requirements 

9-3.1.4.  Industrial  Funding  Fee 

The  Industrial  Fimding  Fee  (IFF) 
amount  must  equal  the  sum  of  all 
shipment  net  charges  reported  in  HTOS 
Paragraph  9-3.1.2,  multiplied  by  the 
applicable  IFF  percentage  identified  in 
the  Request  for  Offers.  Any  deficiencies 
identified  will  be  handled  in  accordance 
with  HTOS  Paragraph  9-3.1.4.1.  and  9- 
3.1.4.2. 

9-3.2.2.2.  Shipment  Report  Spreadsheet 
Format 

Entry  format  is  text  entry  (i.e.  left 
aligned).  Fields  marked  with  an  asterisk 
(*)  are  numeric  and  must,  if  necessary, 
be  zero  filled  from  the  left  (i.e.,  00250 
for  250)  depending  on  the  field  size. 
Save  the  file  as  a  comma-separated  file 
(.CSV)  then  rename  as  necessary  (.SHP 
or  .ERS). 

Contents 


Must  be  S. 

Comma. 

Four  (4)  digit  Standard  Carrier  Alpha  Code  (SCAC) 
identifying  tt>e  carrier  the  QBL/CBL  was  issued  to. 

Comma. 

Enter  GD  for  General  Domestic,  Gl  for  General  Inter- 
nationai,  DD  for  Direct  Domestic  Move  Manage- 
ment (MMS).  Dl  for  Direct  International  MMS.  BD 
for  Broker  Domestic  MMS,  or  Bl  for  Broker  Inter- 
natwnalMMS. 

Comma. 

N  the  GBUCBL  was  used  for  househoM  goods,  put  in 
HHG:  for  Automobile,  put  in  POV;  for  Unaccom- 
panied Air  Baggage,  put  in  UAB. 

**lf  multiple  elements  were  moved  using  one  QBL/ 
CBL,  each  element  must  have  an  individual  ship- 
ment record. 

Comma. 
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Field 


Required 
position(s) 


Record 
position(s) 


Contents 


Federal  Agency  Identification  Code 


15-23 


Field  Delimiter 

Carrier  Reference  Numt>er 


1 
15 


Field  Delimiter 

Billing  Date  

Field  Delimiter 

BL  Number  

Field  Delimiter 

Type  of  GBL/CBL 

Field  Delimiter 

Pickup  Date  

Field  Delimiter 

Delivery  Date 

FieW  Delimiter 

Transit  Time  

Field  Delimiter 

Origin  State  or  Country  Code 


Field  Delimiter 

Origin  Zip  Code 

FieW  Delimiter 

Destination  Statp  or  Country  Code 

FieW  Delimiter 

Destination  Zip  Code 

FieW  Delimiter 

'Actual  Weight  Shipped 

FieW  Delimiter 

'Mileage 

Field  Delimiter 

'Discount  Offered 

Field  Delimiter 

'Gross  Charges 

Field  Delimiter 

'Net  Charges 

FieW  Delimiter 


24 
25-39 


40 
41-48 

49 
50-57 


58 
59 

60 
61-68 

69 
70-77 

78 
79-81 

82 
83-86 


87 
88-92 

93 
94-97 

98 
99-103 

104 
105-109 


110 
111-114 

115 
116-118 


119 
120-124 

125 
126-130 

131 


Agency's  9  digit  User  ID  code  used  to  access  ITMS. 
This  User  ID  can  be  obtained  directly  from  the  user 
agency  or  from  the  ITMS  system  Itself  If  unable  to 
obtain  the  proper  User  ID.  please  contact  the  PMO 
Records  with  this  field  blank.  X  or  zero-filled  will  not 
t>e  accepted. 

Comma. 

Carrier  reference  number  used  wf>en  ttie  shipment 
was  txx>ked  by  the  carrier.  Start  the  reference  num- 
t>er  with  position  25.  If  referer>ce  number  does  not 
consist  of  1 5  numbers,  place  X's  after  number  to  fill 
out  the  15  positions. 

Example:  Reference  number  135895  wouW  appear  as 
135895XXXXXXXXX.  Records  with  this  field  blank, 
X  or  zero  filled  will  not  be  accepted. 

Comma. 

Date  of  Agency  Billing  (YYYYMMDD) 

(Example:  20020215  =  Febniary  15.  2002). 

Comma. 

Bill  of  Lading  Number.  Use  GBL/CBL  number  associ- 
ated with  the  shipment.  If  CBL  numtwr  is  less  then 
8  characters,  place  X's  after  the  number  to  fill  in 
field.  Records  with  this  fieW  t>lank  or  zero  fHled  wiH 
not  be  accepted. 

Comma. 

Input  V  if  Virtual  GBL/CBL  was  used.  Input  G  if  stand- 
ard GBL/CBL  was  used. 

Comma. 

YYYYMMDD  (see  Billing  Date). 

Comma. 

YYYYMMDD  (see  Billing  Date). 

Comma. 

Actual  Transit  Time  In  days. 

Example:  007*  =  7  days. 

Comma. 

Four  digit  state  or  country  identifier.  State  is  ttte  two 
digit  state  identifier,  ail  CAPS,  plus  two  (2)  zeros 
(0).  Example:  FLOO.  Country  code  is  the  four-digit 
country  code  as  listed  in  ttie  most  current  Request 
for  Offers.  Example:  Germany  =  3940  Records 
with  this  field  t)lank,  X  or  zero  filled  will  not  be  ac- 
cepted. 

Comma. 

5-digit  zip  (X  Fill  for  Canada  or  Intemational  Ship- 
ments). 

Comma. 

See  Origin  State  above.  Records  with  this  fieW  blank, 
X  or  zero  filled  will  not  be  accepted. 

Comma. 

5-digit  zip  (X  Fill  for  Canada  or  Intematiortal  Ship- 
ments). 

Comma. 

In  pounds  tor  HHG  or  UAB.  Example:  09800  =  9800 
pounds.  If  the  record  is  for  POV,  place  five  (5) 
zeros,  00000 

"If  field  is  zero  filled  for  POV,  positions  11-13  must 
state  POV. 

Comma. 

Whole  miles  only.  Example:  0750  =  750  miles.  This 
field  should  be  zero  filled  for  IntematWnal  moves. 

Comma. 

Domestic:  Discount  off  the  current  415  tariff;  Inter- 
•national:  Percentage  of  the  base  line  rate  tables 
contained  in  the  Request  for  Offers. 

Comma. 

Exclusive  of  SIT  charges,  in  wtiole  dollars  only. 

Comma. 

Exclusive  of  SIT  charges,  in  wtiole  dollars  only. 

Example:  07600  =  $7,600.00. 

Comma. 
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Field 


Employee's  Last  Name 


FieW  DelimHer 

Participants  Tax  ID  Number 


Required 
positk>n(s) 


15 


Record 
position(s) 


132-146 


147 
148-156 


Contents 


Last  name  of  the  employee  listed  on  ttie  QBL/CBL  in 
an  CAPS.  If  ttw  employee's  name  does  not  consist 
of  15  letters,  place  X's  after  tfw  name  to  fill  out  the 
15  posittorts. 

Example:  The  name  of  Jones  would  appear  as 
JONESXXXXXXXXXX.  Records  with  this  field 
blank.  X  or  zero  filled  wiH  not  be  accepted. 

Comma. 

Participant  TIN. 


Examples: 

(1)  Domestic: 


OSAA 


QO 


HHQ 


RXPGITY43 


0794912349XXXXX 


19090612 


S1234SXX 


19990105 


19990312 


007 


M 

N 

0 

P 

0 

R 

S 

T 

U 

V 

W 

MOOD 

64131 

OKOO 

7122 

10030 

0400 

066 

12S00 

06600 

SMITM-BATTSONXX 

103777444 

(2)  International: 


OSAA 


01 


POV 


RXPQ8TY43 


0794-f>912e66XXX 


19601012 


PP1234S6 


19090601 


19990724 


053 


M 

N 

0 

P 

o 

R 

S 

T 

U 

V 

W 

MOOO 

64131 

490J 

XXXXX 

166 

15600 

15600 

SMITH-BATTSONXX 

103777444 
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MPAIiniENTOF  HCALTM  AND 
HUMAN  SERVICCS 


AoMiev  lor 
QiMNty 


itoqutt  for  fluQB— tlons  on 
Cowmunlty-Bossd  Portlclplory 


AOmCV:  Agency  for  Healthcare  Research 
and  Quality  (AHRQ).  HHS. 
action:  Notice  of  request  for 
suggestions. 


AHRQ  is  soliciting  input  from 
its  user-groups  and  stakeholders  on  its 
implementation  of  Community-Based 
Participatory  Research  (CBPR)  to  meet 
the  requirements  of  the  Minority  Health 
and  Health  Disparities  Research  and 
Education  Act  of  2000.  CBPR  is  a 
methodology  that  promotes  active 
community  involvement  in  the 
processes  that  shape  research,  as  well 
as,  products  and  translation  of  research. 
CBPR  offers  opportunities  to  overcome 
the  barriers  faced  by  conventional 
approaches  to  research  in  low-income 
and  minority  commimities,  which  lack 
this  kind  of  collaboration  and 


communication.  As  a  result,  CBPR  has 
been  gaining  increasing  acceptance 
within  the  larger  biomedical  and 
behavioral  research  community,  and  is 
especially  relevant  to  many  research 
subjects  of  mutual  interest  to  Federal 
agencies,  including  health  disparities. 
The  Minority  Health  and  Health 
Disparities  Research  and  Education  Act 
of  2000  mandates  that  AHRQ  use 
methods  characteristic  of  CBPR  in 
conducting  its  research  on  health 
disparities.  The  Act  states  that  "the 
Director  shall  implement  research 
strategies  and  mechanisms  that  will 
enhance  the  involvement  of  individuals 
who  are  members  of  minority  health 
disparity  populations,  health  services 
researchers  who  are  such  individuals, 
institutions  that  train  such  individuals 
as  researchers,  members  of  minority 
health  disparities  populations  or  oUier 
health  disparity  populations  for  whom 
the  Agency  is  attempting  to  improve  the 
quality  and  outcomes  of  care,  and 
representatives  of  appropriate  tribal  or 
other  community-based  organizations 
with  respect  to  health  disparities." 
Research  strategies  may  include  the  use 
of  centers  of  excellence  that  have  a 
"demonstrated  capacity  to  involve 
members  and  communities  of  health 
disparity  populations,  including 
minority  health  disparity  populations. 


in  the  planning,  conduct,  dissemination, 
and  translation  of  research."  Section 
903(b)(2).  42  U.S.C.  299a-l(b)(2)  and  see 
Title  n  of  the  Minority  Health  and 
Health  Disparities  Research  and 
Education  Act  of  2000  at  http:// 
www.feds.com/bauc  svc/public  law/ 
106-525. htm. 

Netnre  of  Recommendations 

AHRQ  encourages  written  suggestions 
bom.  its  customers  and  stakeholders  on 
how  AHRQ  can  implement  CBPR  in  its 
research  portfolio  and  in  the  field  of 
health  services  research.  In  particular, 
AHRQ  requests  comments  on  the 
following:  '  . 

1.  Please  offer  possible  definitions  of 
community  that  are  appropriate  for 
health  services  research. 

2.  Please  describe  collaborative 
opportunities  to  foster  the  development 
or  use  of  CBPR. 

3.  Please  describe  strategies  that 
AHRQ  could  use  to  increase  the 
capacity  for  health  services  researchers 
and  community-based  organizations  to 
conduct  CBPR. 

4.  Please  describe  the  strategies  that 
AHRQ  could  use  to  support 
relationships  between  researchers  and 
community-based  organizations. 

5.  Please  describe  the  accountability 
mechanisms  that  AHRQ  could  institute 
to  ensure  the  development  and 
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maturation  of  these  partnership 
relationships. 

6.  Please  describe  strategies  that 
AHRQ  could  use  to  support 
partnerships  with  patients  and 
community-based  organizations  to 
improve  safety  and  quality  in  health 
care. 

In  preparing  yoiu  response,  please 
consider  ideas  put  forth  at  a  conference 
on  CPBR  last  fall  which  are  listed  under 
section  titled,  "Report  of  November 
2001  Meeting  on  CBPR." 
DATES:  Responses  to  this  request  will  be 
accepted  within  60  days  from 
publication  date.  AHRQ  will  not 
respond  to  individual  responses,  but 
will  consider  all  suggestions. 

Arrangement  for  public  inspection: 
All  responses  will  be  available  for 
public  inspection  on  weekdays  between 
8:30  a.m.  and  5  p.m.,  bom  Kaytura  Felix 
Aaron,  M.D.,  Center  for  Primary  Care 
Research,  Agency  for  Healthcare 
Research  and  Quality. 

Arrangements  for  reviewing  the 
submissions  may  be  made  by  calling 
Phone:  (301)  594-6198;  Fax:  (301)  594- 
3721;  E-mail:  kfaaron9ahrq.gov. 
Responses  may  also  be  accessed  through 
AHRQ's  Electronic  FOIA  Reading  Room 
on  AHRQ's  web  site  at  http:// 
www.ahrq.gov/news/foia.htm  </news/ 
foia.htm>. 

ADDRESSES:  Submissions  should  be  brief 
(no  more  than  three  pages  for  each 
submission)  and  may  be  in  the  form  of 
a  letter  or  e-mail,  preferable  with  an 
electronic  file  in  a  standard  word 
processing  format.  Please  present  your 
suggestions  in  bullets  or  outline  format. 
Responses  to  this  request  should  be 
submitted  to  Kaytura  Felix  Aaron,  M.D., 
Center  for  Primary  Care  Research. 
Agency  for  Healthcare  Research  and 
Quality,  6010  Executive  Blvd.,  Suite 
201,  Rockville,  MD  20852;  Phone:  (301) 
594-6198;  Fax:  (301)  594-3721;  E-mail: 
kfaaron@ahrq.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kaytiu^  Felix  Aaron,  M.D.,  Center  for 
Primary  Care  Research,  Agency  for 
Healthcare  Research  and  Quality,  6010 
Executive  Blvd.,  Suite  201,  Rockville. 
MD  20852;  Phone  (301)  594-6198;  Fax: 
(301)  594-3721;  E-mail: 
kfaaron@ahrq.gov. 

SUPPLEMENTARY  INFORMATION: 

Background  on  Community-Based 
Participatory  Research 

There  is  increased  interest  in  research 
that  aims  to  improve  the  health  of 
disadvantaged  populations.  However, 
conventional  research  in  these 
communities  has  a  contentious  history 
and  offers  limited  opportunities  to 
improve  the  health  and  well  being  of 


these  communities.  Policy  makers  are 
interested  in  increasing  investments  in 
participatory  research  because 
participatory  research  addresses  several 
of  the  barriers  to  and  limitations  of 
conventional  research.  First, 
partnerships  with  representatives  of  the 
study  population  ensure  that  research 
addresses  the  priorities  of  the 
population  imder  study.  Second, 
community  partners  bring  local 
knowledge  to  the  research  process, 
thereby  increasing  the  understanding  of 
the  complex  interactions  among 
economic,  social,  and  behavioral  factors 
that  contribute  to  health  problems. 
Third,  partnerships  with  the  population 
under  study  increase  the  efficiency  of 
the  research  process  by  improving 
recruitment  and  retention  of  subjects. 
Finally,  the  involvement  of  stakeholders 
and  groups  affected  by  the  problem 
under  study  increases  the  opportunity 
for  adoption  of  new  knowledge  and  the 
translation  of  research  into  practice. 

Community-based  participatory 
research  (CBPR)  is  a  promising  model  of 
research  collaboration  between 
researchers  and  community-based, 
including  faith-based  and  other  non- 
profit organizations.  Researchers  and 
community  representatives  are  actively 
engaged  tluoughout  the  research 
process,  frt}m  the  conception  of  the 
research  problem  to  the  analysis, 
dissemination  and  translation  of 
findings.  CBPR  engages  community 
members,  employs  local  knowledge  in 
the  imderstanding  of  health  problems 
and  the  design  of  interventions,  and 
invests  community  members  in  the 
processes  and  products  of  research.  In 
addition,  community  members  are  more 
likely  to  be  invested  in  the 
dissemination  and  use  of  research 
findings  and  ultimately  in  the  reduction 
of  health  disparities. 

Report  on  November  2001  Meeting  on 
CBPR 

The  Agency  for  Healthcare  Research 
and  Quality  convened  a  meeting  on 
CBPR  on  November  27-28,  2001  to 
increase  awareness  and  support  for 
CBPR  and  to  develop  an  action  plan. 
Participants  at  this  meeting  re-affirmed 
that  CBPR  is  an  important  model  of 
research  for  AHRQ  and  other  federal 
agencies  because  CBPR  can  potentially 
broaden  the  understanding  of  complex 
health  issues  and  increase  the  relevance 
of  research.  Participants  at  that  meeting 
developed  a  broad,  national  research 
agenda  for  CBPR. 

The  recommendations  were  aimed  at 
the  diverse  sectors  represented  at  the 
meeting:  Public  and  private  funding 
organizations,  academic  institutions, 
and  community  organizations.  The 


reconunendations  that  were  specific  to 
AHRQ  included: 

1.  Fund  CBPR  projects  and  centers; 

2.  Develop  funding  mechanisms  that 
facilitate  the  development  of  research 
capacity  in  community-based 
organizations; 

3.  Build  a  national  repository  for 
CBPR  methods,  tools,  and  resources; 

4.  Evaluate  CBPR  as  a  strategy  to 
improve  health  and  health  care; 

5.  Develop  a  balanced  portfolio  that 
supports  early  and  mature  partnerships; 

6.  Convene  a  group  to  develop 
standards  for  CBPR;  and 

7.  Identify  and  address  institutional 
policies  that  deter  community 
participation  in  grant  making  process. 

CPBR  is  Consistent  With  AHRQ's 
Mission  and  Programs 

AHRQ  was  reauthorized  on  December 
6, 1999  to  support  research  designed  to 
improve  the  outcomes  and  quality  of 
health  care,  reduce  its  costs,  address 
patient  safety  and  medical  errors,  and 
broaden  access  to  effective  services. 
AHRQ  accomplishes  these  goals  through 
the  establishment  of  a  broad  base  of 
scientific  research  on  the  organization, 
financing,  and  delivery  of  health  care 
services,  and  through  the  promotion  of 
improvements  in  clinical  practice.  The 
research  sponsored,  conducted,  and 
disseminated  by  AHRQ  provides 
information  that  helps  people  make 
better  decisions  about  health  care.  Since 
its  reauthorization,  the  Agency's  is  also 
required  to  produce  information  that 
improves  the  outcomes,  quality,  cost, 
and  accessibility  of  health  care  for  the 
following  priority  populations:  Inner 
city;  rural;  low  income;  minority; 
women;  children;  elderly;  and  those 
with  special  health  care  needs, 
including  those  who  have  disabilities, 
need  chronic  care,  or  need  end  of  life 
health  care.  CBPR  represents  an 
important  strategy  to  meet  these 
objectives. 

AHRQ  uses  mechanisms  of  grants, 
cooperative  agreements,  and  contracts  to 
cany  out  research  projects, 
demonstrations,  evaluations,  and 
dissemination  activities.  AHRQ  also 
supports  small  grants,  conference 
grants,  and  training  </fund/training/ 
trainix.htm>  through  dissertation  grants 
<http://grants.hnih.gov/grants/guide/ 
pa-files/par-00-076litml<  and  National 
Research  Service  Awards  to  institutions 
<training/t32.htm>  and  individuals 
<99005.htm>.  The  vast  majority  of 
AHRQ  grants  and  cooperative 
agreements  are  investigator-initiated. 

AHRQ  uses  the  following  processes  to 
meet  its  policy  and  program  objectives 
to  conduct  its  ongoing  activities  in  order 


42264 


Federal  Register /Vol.  67.  No.  120 /Friday.  June  21.  2002 /Notices 


to  make  the  most  productive  use  of  its 
resources: 

1.  Needs  Assessment.  AHRQ  conducts 
needs  assessments  through  a  variety  of 
mechanisms  including  expert  meetings, 
conferences,  and  consultations  with 
stakeholders  and  customers  of  its 
research,  publishing  notices  for 
comment  in  the  Federal  Register,  as 
well  as  regular  meetings  with  its 
National  Advisory  Council  and 
government  leaders.  The  results  of  these 
assessments  are  used  to  determine  and 
prioritize  information  needs. 

2.  Knowledge  Creation.  AHRQ 
supports  and  conducts  research  to 

Eroduce  the  next  generation  of 
nowledge  needed  to  improve  the 
health  care  system. 

3.  Translation  and  Disaemination. 
AHRQ's  commitment  to  research 
extends  beyond  knowledge  generation. 
AHRQ  believes  that  findings  must  be 
useful  and  made  widely  available  in 
accessible  formats  to  practitioners, 
patients,  and  other  decisionmakers.  In 
addition.  AHRQ  synthesizes  and 
translates  knowledge  into  products  and 
tools  in  order  to  support  its  customers 
in  problem  solving  and  decision 
making.  AHRQ  actively  disseminates    . 
the  knowledge,  products,  and  tools  to 
appropriate  audiences.  Effective 
dissemination  involves  forming 
partnerships  with  other  organizations 
and  leveraging  resources. 

4.  Evaluation.  In  order  to  assess  the 
ultimate  outcomes  of  AHRQ  research, 
the  Agency  is  placing  increased 
emphasis  on  the  evaluation  of  the 
impact  and  usefulness  of  Agency- 
supported  work  in  health  care  settings 
and  policymaking. 

Dated:  fune  18.  2002. 
Carolyn  M.  Clancy, 
Acting  Director. 

IFR  Doc.  02-15865  Filed  fr-20-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Reeearch  and 
QuaNly 

Raquaat  for  Planning  Maaa  for 
Davalopfnant  of  a  Haanh  Sarvicaa 
Reeearch  Agenda  for  the  National 
Childran'a  Study 

AQCNCY:  Agency  for  Healthcare  Research 
and  Quality  (AHRQ).  HHS. 
action:  Notice  of  Request  for  Ideas. 

SUMMAIIY:  AHRQ  seeks 
recommendations  on  priority  issues  in 
children's  health  services  for  potential 
inclusion  as  topics  of  research  in  a 


planned  large-scale  longitudinal  study 
of  children's  health  outcomes.  The  goal 
of  AHRQ's  role  in  the  study  is  to 
generate  new  knowledge  that  can  be 
incorporated  into  practice  and  policy. 
The  purpose  of  this  announcement  is  to 
solicit  broad  input  from  clinical  and 
social  scientists,  researchers,  clinicians, 
health  systems  leaders  and  others 
regarding  priority  issues  for  research 
which  coiild  be  addressed  in  this  study. 
Recommendations  received  will  be 
compiled  and  discussed  at  an  expert 
workshop  convened  to  discuss  the  role 
of  health  services  research  in  this  study 
and  to  plan  research  hypotheses  and 
methods.  This  request  for  suggestions 
and  the  expert  meeting  are  preparatory 
steps  for  submission  of  hypotheses  for 
consideration  into  the  National 
Children's  Study. 

DATES:  Please  submit  comments  on  or 
before  July  2,  2002. 

ADDRESSES:  Submissions  should  be  brief 
(no  more  than  three  pages  per 
recommendation),  and  may  be  in  the 
form  of  a  letter  or  e-mail,  preferably ' 
with  an  electronic  file  in  a  standard 
word  processing  format  on  a  3V2  inch 
floppy  disk  or  as  an  e-mail  attachment. 
Responses  to  this  request  should  be 
submitted  to:  William  Lawrence.  M.D.. 
Agency  for  Healthcare  Research  and 
Quality,  6010  Executive  Blvd.,  Suite 
300,  Rockville,  MD  20852.  Phone:  (301) 
594-4040.  Fax:  (301)  594-3211,  E-mail: 
wlawrence^ahr^.^ov. 

In  order  to  facilitate  handling  of 
submissions,  please  include  full 
information  about  the  person  submitting 
the  recommendation:  (a)  Name,  (b)  title: 
(c)  organization,  (d)  mailing  address,  (e) 
telephone  number,  and  (f)  e-mail 
address.  Please  do  not  use  acronyms. 
Electronic  submissions  are  encouraged 
to  wlawTenc9ahrq.gov. 
FOR  FURTHER  MFORMATION  CONTACT: 
William  Lawrence  at  (301)  594-4040  or 
at  wlawTenceQahrq.gov.  All  responses 
will  be  available  for  public  inspection  at 
AHRQ's  Center  for  Outcomes  and 
Effectiveness  Research  weekdays 
between  8:30  a.m.  and  5  p.m. 
Arrangements  for  reviewing  the 
submissions  may  be  made  by  calling 
(301)594-4040. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Children's  Study  (NCS) 
represents  a  unique  opportunity  to 
understand  the  impact  of  health  services 
on  children's  health  and  development 
within  a  large-scale,  longitudinal  study 
of  children.  This  study  would  combine 
AHRQ's  commitment  to  health  services 
research  on  one  of  its  priority 
populations:  children,  and  two  of  its 


strategic  goals:  to  support  improvements 
in  health  outcomes  and  identify 
strategies  to  improve  access,  foster 
appropriate  use,  and  reduce 
unnecessary  expenditures. 

Therefore,  the  NCS  is  a  proposed 
longitudinal  study  of  a  cohort  of 
approximately  100,000  children, 
following  them  from  before  birth 
through  age  21  years  old.  This  large- 
scale  study  seeks  to  examine  the  impact 
of  physical,  psychological,  social,  and 
economic  environmental  factors  on 
children's  health  and  development. 
AHRQ  is  seeking  written  suggestions  as 
to  the  priority  issues  for  research  into 
children's  health  care  services  that 
should  be  addressed  in  the  NCS.  Issues 
should  be  considered  priorities  for  this 
study  if  their  impact  has  not  been 
adequately  studied  in  other  research,  if 
their  impact  can  only  be  evaluated  in  a 
large  study  such  as  this,  and  if  there  is 
a  large  potential  for  impact  on 
children's  health.  Supporting  rationale 
and  suggestions  for  research  strategies 
should  be  included. 

Nature  of  Recommendations 

Suggestions  should  address  one  or 
more  of  the  following: 

•  Age  group  to  be  studied:  The  nature 
of  the  proposed  study  will  be  to  follow 
children  from  birth  through  age  21;  for 
some  of  the  cohort,  mothers  may  be 
recruited  during  pregnancy  or  even 
preconception,  llius,  participants  will 
be  followed  in  this  study  throughout 
childhood  and  possible  before  birth.. 
However,' we  are  seeking 
recommendations  for  specific  age  ranges 
to  be  studied  for  priority  issues. 

•  General  population  or  priority 
population  to  be  studied:  Should  health 
services  research  within  the  NCS  be 
focused  on  the  needs  of  priority 
populations  (as  defined  by  AHRQ:  racial 
and  ethnic  minorities,  low-income 
populations,  people  living  in  rural  areas 
and  inner-city  areas,  and  people  living 
with  chronic  illnesses  and/or 
disabilities),  the  needs  of  children 
insured  through  public  programs,  or  the 
general  pediatric  population? 

•  General  health  care  or  specific 
conditions:  Some  research  questions 
require  specific  tracer  conditions  (e.g., 
asthma,  depression,  etc.)  to  adequately 
study,  whereas  other  questions  may  be 
best  studies  with  a  broad  range  of  health 
services  and  conditions.  Specific 
conditions  studied  in  the  NCS  would 
need  to  be  of  sufficient  prevalence  or 
incidence  that  a  sufficient  number  of 
children  with  the  condition  could  be 
recruited  in  a  population  sample  of 
100.000  children.  AHRQ  seeks 
recommendations  for  priority 
conditions  and  issues  in  general  health 
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care,  with  rationale  including  the 
importance  of  the  topic  and  assurance  of 
sufficient  number  of  children  in  the 
study  to  adequately  study  the  priority 
issues. 

•  £nvironiiienfa//actors.- For  those 
exposures  in  the  physical,  social,  and 
economic  environment  that  have  a 
detrimental  effect  on  children's  health 
and  development,  health  services  may 
have  a  positive  effect  by  preventing  the 
exposure  on  ameliorating  the  impact  of 
the  exposure  on  health.  AHRQ  seeks 
recommendations  with  rationale  for 
priority  issues  concerning 
environmental  exposures,  broadly 
defined,  in  which  health  services  may 
impact  on  the  relationship  between 
exposure  and  health  outcomes. 

•  Components  and  structure  of  health 
services:  What  organizational  and 
delivery  components  of  child  health 
care  settings  and  characteristics  should 
be  examined  for  their  impact  on 
children's  health  outcomes?  What 
specific  processes  should  be  studied? 
AHRQ  seeks  recommendations  for  study 
of  a  broad  variety  of  health  services, 
including  not  only  care  delivered  in 
traditional  inpatient  and  outpatient 
settings,  but  also  care  delivered  through 
the  community,  the  educational  system, 
the  juvenile  justice  system,  and  other 
venues.  Recommendations  should  be 
given  within  the  broad  categories  of 
mental  health  services,  dental  health 
services  acute  and  chronic  medical  care 
services,  services  for  people  with 
disabilities,  community  health, 
prevention  and  anticipatory  guidance, 
obstetric  and  perinatal  services,  and  ' 
other. 

•  Content  area  of  research  priorities: 
The  Institute  of  Medicine,  in  their  2001 
report  Crossing  the  Quality  Chasm:  A 
New  Health  System  for  the  21st 
Century,  identified  six  critical 
determinants  of  quality  of  health 
services:  safety,  effectiveness,  patient- 
centeredness,  timeliness,  efficiency,  and 
equity.  In  addition,  care  can  impact  on 
children  with  different  needs, 
including:  staying  healthy,  getting 
better,  living  with  illness,  end  of  life 
care.  The  framework  of  quality  criteria 
and  children's  needs  from  the  health 
care  system  form  a  matrix  within  which 
research  priorities  in  children's  health 
services  can  be  considered.  AHRQ  is 
seeking  research  priorities  within  these 
content  areas. 

•  Outcomes  to  be  measured:  What  are 
the  most  important  child  health 
outcomes,  long  and  short  term,  for 
which  it  would  be  important  to  study 
the  relationship  with  structures  and 
processes  of  health  care  under  study? 

•  Methodologic  issues:  The  study  of 
health  services  within  the  NCS  must 


take  place  within  the  constraints  of  the 
main  study  design.  Within  these 
constraints,  what  critical  design  issues 
need  to  be  considered  in  a  large-scale 
study  of  health  services?  Example  issues 
in  this  category  could  include: 
oversampling  of  specific  populations, 
time  points  for  measurement,  or 
inclusion  of  nested  studies.  Comments 
on  the  relative  advantages  or 
disadvantages  of  different  methodologic 
approaches  to  answering  study 
questions  in  priority  research  areas  are 
also  welcomed.  For  example,  which 
questions  can  be  addressed  with 
observational  data  and  which  with  data 
from  intervention  studies? 

•  Other  issues  in  child  health  care 
services  that  do  not  fit  into  the 
categories  above. 

Dated:  fune  14,  2002. 
Carolyn  M.  Clancy, 

Acting  Director. 

[FR  Doc.  02-15788  Filed  6-20-02:  8:45  am) 
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DEPARTIMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Administration  on  Aging 

[Program  Announcement  No.  AoA-02-10] 

Fiscal  Year  2002  Program 
Announcement;  Availability  of  Funds 
and  Notice  Regarding  Applications 

AGENCY:  Administration  on  Aging,  HHS. 
ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications. 

SUMMARY:  The  Administration  on  Aging 
announces  that  under  this  program 
iftinouncement  it  will  accept 
applications  for  funding  in  fiscal  year 
2002  under  the  Older  Americans  Act, 
title  VI,  Grants  for  Native  Americans, 
part  B-Native  Hawaiian  Program. 

Purpose  of  grant  awards:  The  purpose 
of  these  grants  is  to  provide  nutrition 
and  supportive  ser\'ices  to  Native 
Hawaiian  elders. 

Eligibility  for  grant  awards  and  other 
requirements:  Eligibility  for  grant 
awards  is  limited  to  public  and/or 
nonprofit  private  organizations  having 
the  capacity  to  provide  services  for 
Native  Hawaiians  that  (1)  will  serve  at 
least  50  Native  Hawaiian  individuals 
who  have  attained  60  years  of  age  or 
older,  and  (2)  demonstrates  the  ability  to 
deliver  supportive  services  and 
nutrition  services.  For  the  purposes  of 
title  VI.  part  B,  the  term  "Native 
Hawaiian"  means  an  individual  any  of 
whose  ancestors  were  natives  of  the 
area,  which  consists  of  the  Hawaiian 
Islands  prior  to  1778. 


DATES:  The  deadline  date  for  the 
submission  of  applications  is  August  20, 
2002. 

ADDRESSES:  Application  kits  are 
available  by  writing  to  the  U.S. 
Department  of  Health  and  Human 
Services,  Administration  on  Aging, 
Yvonne  Jackson,  Director,  Office  of 
American  Indian,  Alaskan  Native  and 
Native  Hawaiian  Programs,  330 
Independence  Ave.,  SW.,  Washington. 
DC  20201  or  by  calling  202/619-2713. 
Applications  must  be  postmarked  on  or 
before  August  20,  2002.  An  original  and 
two  copies  of  the  application  are  to  be 
mailed  to  Margaret  A.  Tolson.  Director, 
Office  of  Grants  Management,  330 
Independence  Ave.,  SW.,  Washington, 
DC  20201. 

Dated:  May  30.  2002. 
losefina  G.  Carbonell, 

Assistant  Secretary  for  Aging. 

[FR  Doc.  02-15654  Filed  6-20-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Diaeaae  Control  and 
Prevention 

[Program  Announcement  02101] 

Support  for  Epidemiology, 
Mathematical  Modeling,  and  Tools  for 
Monitoring  the  impact  of  the  l,x>cal 
Response  to  the  HIV/AIDS  Epidemic  in 
ZImlMbvve;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  Cooperative  Agreement 
program  for  Support  for  Epidemiology, 
Mathematical  Modeling,  and  Tools  for 
Monitoring  the  Impact  of  the  Local 
Response  to  the  Human 
Immunodeficiency  Virus  (HIV/AIDS) 
Epidemic  in  Zimbabwe. 

The  purpose  of  the  program  is  to 
assist  the  CDC  to  provide  support  to: 

The  Zimbabwe  Ministry  of  Health  and 
Child  Welfare  (MOHCWjin  its  mission 
of  conducting  epidemiologic  studies  of 
HIV/AIDS  at  a  population  level  in 
Zimbabwe  and  conducting 
mathematical  modeling  studies  of  HIV 
infection. 

The  National  AIDS  Council  (NAC)  in 
its  mission  of  generating  tools  and 
training  local  District  AIDS  Action 
Committees  to  help  monitor  the  local 
response  to  the  epidemic  of  HIV/ AIDS. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for  ^ 


\^ 
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the  Global  AIDS  Program  (GAP). 
Working  with  other  countries,  USAID, 
international,  and  U.S.  government 
agencies,  reduce  the  number  of  new  HIV 
infections  among  15  to  24  year  olds  in 
sub-Saharan  Africa  from  an  estimated 
two  million  by  2005. 

B.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  307  of  the  Public  Health  Service 
Act.  (42  U.S.C.  section  2421).  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.941. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and.  universities,  colleges, 
research  institutions,  hospitals,  other 
public  and  private  nonprofit 
organizations  worldwide,  regional  or 
technical  organizations  involved  in 
health  and  development  in  Africa  or 
globally,  or  any  development  or 
research  organization  worldwide. 
Consideration  will  be  given  to  those 
applicants  than  have  demonstrated  their 
ability  to  work  successfully  in 
Zimbabwe  and/or  elsewhere  in  the 
Southern  Africa  Development 
Community  (SADC). 

Zimbabwe  is  committed  to 
demonstrating  and  documenting  a 
successful  response  to  HIV/ AIDS  within 
the  next  five  years.  CDC's  Global  AIDS 
Program  Zimbabwe  wishes  to  recruit 
partners  for  the  highest  possible 
technical  performance  in  this  effort 
without  regard  to  nationality  or  any 
other  geographic,  political. 

D.  Availability  of  Funds 

Approximately  $150,000  is  available 
in  FY  2002  to  fund  one  to  two  awards. 
It  is  expected  that  the  award(s)  will 
begin  on  or  about  August  15,  2002,  and 
will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
three  years.  Funding  estimates  may 
change. 

Continuation  award(s)  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Direct  Assistance 

Equipment  or  supplies  may  be 
requested  in  the  form  of  direct 
assistance,  in  lieu  of  a  portion  of 
financial  assistance,  if  the  applicant 
deems  that  it  is  co.st  efficient  for 
achieving  the  CDC  mission  of 
supporting  the  expanded  response  to 
HIV/ AIDS  in  Zimbabwe.  At  the  end  of 
the  cooperative  agreement,  and  in 
accordance  with  the  standards  outlined 


in  45  CFR  74.34.  any  such  equipment 
should  become  property  of  one  of  the 
permanent,  indigenous  institutions  of 
public  health  of  Zimbabwe  (for 
example,  the  MOHCW.  NAC,  University 
of  Zimbabwe,  School  of  Medicine  or 
another  relevant  organization). 

Use  of  Funds 

The  purchase  of  antiretroviral, 
reagents,  and  laboratory  equipment  for 
antiretroviral  treatment  projects  requires 
pre-approval  from  the  Global  AIDS 
Program  Headquarters. 

Applicants  may  contract  vnth  other 
organizations  under  this  cooperative 
agreement,  however,  applicants  must 
perform  a  substantial  portion  of  the 
activities,  including  program 
management  and  operations  and 
delivery  of  prevention  services  for 
which  funds  are  requested. 

The  costs  that  are  generally  allowable 
in  grants  to  domestic  organizations  are' 
likewise  allowable  to  foreign 
institutions  and  international 
oi;ganizations,  with  the  following 
exceptions: 

Indirect  Costs:  With  the  exception  of 
the  American  University,  Beirut,  the 
Gorges  Memorial  Institute,  and  the 
World  Health  Organization,  indirect 
costs  will  not  be  paid  (either  directly  or 
through  a  sub-award)  to  organizations 
located  outside  the  territorial  limits  of 
the  United  States  or  to  international 
organizations  regardless  of  their 
location. 

All  requests  for  funds,  including  the 
budget  contained  in  the  application, 
shall  be  stated  in  United  States  dollars. 
Once  an  award  is  made,  the  Department 
of  Health  and  Human  Services  (DHHS) 
will  not  compensate  foreign  grantees  for 
currency  exchange  fluctuations  through 
the  issuance  of  supplemental  awards. 

No  funds  appropriated  under  this  act 
shall  be  used  to  carry  out  any  program 
of  distributing  sterile  needles  or 
syringes  for  the  hypodermic  injection  of 
any  illegal  drug. 

Funds  should  be  used  in  a 
complementary  fashion  to  support  two 
overriding  CDC  objectives:  (1) 
Accomplishing  high  priority  work 
identified  by  the  CDC.  NAC.  MOHCW. 
and  other  central  institutions  of  the 
national  response  to  HIV/ AIDS, 
especially  those  elements  for  which  the 
CDC  has  been  requested  to  support 
efforts  and  initiatives  of  the  MOHCW 
and  NAC;  and  (2)  building  capacity  for 
long-term  ability  to  respond  to  HIV/ 
AIDS  in  Zimbabwe. 

1 .  Funding  Preferences 

Characteristics  of  a  preferred 
cooperative  agreement  partner  include: 


a.  Expert  knowledge  of  HIV 
epidemiology  in  Sub  Saharan  Africa  and 
in  Zimbabwe. 

b.  Expertise  in  mathematical 
modeling  of  infectious  diseases, 
especially  HIV/ AIDS. 

c.  Understanding  of  the  local  response 
to  HIV/ AIDS  in  Zimbabwe,  including 
the  roles  and  functions  of  the  MOHCW, 
the  NAC,  and  District  AIDS  Action 
Committees;  and  expertise  in 
monitoring  of  responses  to  HIV/ AIDS, 
including  developing  appropriate  tools. 

d.  Capacity  to  contribute 
substantively  to  knowledge  of 
surveillance  options  for  HIV/ AIDS, 
including  antenatal  surveillance  and  its 
relationship  to  population-based 
siirveillance  and  surveys. 

e.  In-depth  knowledge  of  Zimbabwe, 
including  knowledge  of  the  relationship 
between  national  level  indicators  of  HiV 
epidemic  status  and  local  (especially 
rural)  epidemiology  of  HIV  infection. 

f.  Demonstratetf  capacity  and  cultural 
competence  to  function  effectively  in 
Zimbabwe  and  other  imderdeveloped, 
sub-Saharan  African  countries. 

g.  Demonstrated  commitment  to  and 
understanding  of  the  processes  required 
to  build  capacity  in  the  areas  of  HIV 
epidemiology  and  mathematical 
modeling  of  epidemics  in  Zimbabwe 
and  similar  sub-Saharan  African 
countries. 

h.  Appreciation  for  the  District 
Planning  hiitiative  of  the  Zimbabwe 
NAC,  especially  the  structures  at  nual 
level,  and  capacity  to  help  design  and 
evaluate  tools  for  monitoring  the  District 
(and  lower)  levels  of  response  to  the 
HIV/ AIDS  epidemic. 

Matching  funds  is  not  a  requirement 
for  this  program  announcement. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  CDC  Activities. 

1 .  Recipient  Activities 

a.  Train  and  support  local  staff  of 
MOHCW.  NAC,  ZNFPC,  CDC- 
Zimbabwe,  University  of  Zimbabwe 
School  of  Medicine,  and  other  groups  in 
epidemiology,  surveillance, 
mathematical  modeling,  and  related 
subjects  that  relate  current 
epidemiologic  status  and  indicators  to 
long-term  implications  in  terms  of 
morbidity,  mortality,  and  demographic 
and  economic  impact. 

b.  Support  and  contribute  to  analyses 
of  epidemiologic  and  surveillance  data 
(such  as,  antenatal  HIV  surveillance  and 
the  Young  Adult  Survey  {YAS+)  as 
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required  to  help  contribute  to  a  clear 
informed  profile  of  HIV  in  Zimbabwe. 
Such  analyses  may  be  hosted  either  by 
CDC  Zimbabwe  or  by  the  MOHCW  or 
NAC  of  Zimbabwe,  or  potentially  other 
partners. 

c.  Assist  in  developing  a  District  level 
"epidemiologic"  profile"  of  the  AIDS 
epidemic  for  all  82  HIV  Planning 
Districts  in  Zimbabwe,  and  a  training 
program  in  communicating  about  and 
using  the  District  Profile  to  aid  in 
developing  the  District  AIDS  Action 
Plan. 

d.  Develop  a  dynamic  mathematical 
model  of  the  HIV/ AIDS  epidemic  at  a 
national  level  in  Zimbabwe, 
incorporating  available  data  on  HIV 
prevalence,  incidence,  mortality,  and 
related  variables,  that  yields  a  predictive 
model  of  the  future  of  the  epidemic. 

e.  Develop  or  adapt  a  matnematical 
model  for  the  epidemic  appropriate  for 
use  at  the  District  level  in  Zimbabwe 
and  allow  characterization  of  local     ' 
conditions  and  assessment  of  the 
potential  impact  of  different  local 
interventions. 

f.  Conduct  research  in  Zimbabwe, 
especially  among  rural  populations,  of 
behavioral  and  other  interventions, 
including  but  not  limited  to:  (1)  The 
CDC  Modeling  and  Reinforcement  to 
Combat  HIV  (MARCH)  strategy  for 
behavior  change;  (2)  the  local  response 
(district  planning)  initiative  of  the 
National  AIDS  Council  of  Zimbabwe, 
and  other  efforts  to  organize  or  stimulate 
a  broader  response  to  PflV/AIDS  in 
Zimbabwe;  and  (3)  development  and 
evaluation  of  tools  for  monitoring  the 
response  to  HIV/ AIDS  at  the  local  level, 
especially  at  the  district  level. 

g.  Sponsor  long-term  training  for 
Zimbabwean  scientists,  students,  and 
public  health  officers  in  any  or  all  of  the 
above  areas,  to  build  national  capacity 
for  these  areas  of  expertise. 

2.  CDC  Activities 

a.  Contribute  to  developing  priorities 
for  approaches  to  and  protocols  for 
analyses,  training,  and  research  in 
epidemiology,  demographic,  and 
socioeconomic  impact  to  be 
implemented  by  the  recipient,  and 
participate  in  such  research. 

b.  Wnen  CDC  scientists  are  co- 
investigators  in  research,  assist  in  the 
development  of  research  protocols  for 
Institutional  Review  Board  (IRB)  review 
by  all  cooperating  institutions 
participating  in  the  research  project. 
(The  CSXl  IRB  will  review  and  approve 
the  protocol  initially  and  on  at  least  an 
annual  basis  until  the  research  project  is 
completed). 

c.  Facilitate  the  integration  of  the 
recipient  and  the  collaborative  activities 


into  other  components  of  Zimbabwe's  - 
response  to  HiV/AIDS,  including  the 
monitoring,  evaluation,  and  research 
agenda  of  the  NAC.  training  in 
evaluation  of  public  health 
interventions  at  the  University  of 
Zimbabwe,  and  so  on. 

F.  Content 

Letter  of  Intent  (LOI) 

A  LOI  is  required  for  this  program. 
The  narrative  shouM  be  no  more  than 
two  double-spaced  pages,  printed  on 
one  side,  with  one-inch  margins,  and 
size  unreduced  fonts.  Your  letter  of 
intent  will  be  used  to  help  plan  the 
review  process,  and  should  include  the 
following  information: 

1.  Principal  investigator  and  co- 
investigators 

2.  Institutions  involved 

3.  500  words  (or  less)  abstract  outlining 
"Central  Concepts"  to  be  developed 
more  fully  in  the  complete 
application 

4.  300  words  (or  less)  statement  of 
qualifications  and  capacity  to 

5.  Estimated  amount  of^ funds  to  be 
requested 

Applications 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  consist  of,  at 
a  minimum,  a  Plan,  Objectives, 
Methods,  Evaluation  and  Budget.  It 
should  be  no  more  than  30  double 
spaced  pages,  printed  on  one  side,  with 
one-inch  margins,  and  unreduced  fonts. 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  July  5,  2002,  submit  the 
LOI  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0920-0428). 
Forms  are  available  in  the  application 
kit  and  at  the  following  Internet  address: 
www.cdc.gov/od/pgo/forminfo.htm 

On  or  before  August  5,  2002.  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Deadline:  Letters  of  Intent  and  final 
applications  shall  be  considered  as 
meeting  the  deadlines  if  they  are  either: 


1 .  Received  on  or  before  the  deadline 
dates. 

2.  Sent  on  or  before  the  deadline  dates 
and  received  in  time  for  submission  to 
the  independent  review  group. 

Late:  Letters  of  Intent  and 
Applications  which  do  not  meet  the 
criteria  in  1  or  2  above  will  be  returned 
to  the  applicant. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
Measures  of  Effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the  grant 
or  cooperative  agreement.  Measures  of 
Effectiveness  must  relate  to  the 
performance  goal  (or  goals)  as  stated  in 
section  "A.  Purpose"  of  this 
aimouncement.  Measures  must  be 
objective  and  quantitative  and  must 
measure  the  intended  outcome.  These 
Measures  of  Effectiveness  shall  be 
submitted  with  the  application  and 
shall  be  an  element  of  evaluation. 

Each  application  will  be  evaluated ' 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC: 

Understanding  the  Purpose  of  the 
Overall  Plan  the  Application  (10  points) 

A  cogent,  brief  simunary  of  critical 
issues;  succinct,  coherent  understanding 
of  the  purpose  of  the  program 
announcement;  and  chisscutting,  cost- 
effective  approaches  to  responding  to 
the  announcement. 

Objectives  (15  points) 

A  translation  of  the  general  purposes 
of  the  program  announcement  into  no 
more  than  four  specific  objectives, 
products,  or  outputs  of  the  cooperative 
agreement  that  will  be  convincingly 
realized:  two  objectives  witliin  one  to 
two  years,  and  two  objectives  more  * 
linked  to  capacity  building  within  three 
to  four  years  on  onset  of  funding. 

Methods  (15  points) 

Enunciation  of  a  methodology 
appropriate  for  accomplishing  the 
Objectives  outlined  above. 

Evaluation  (15  points) 

Brief  explanation  of  how  internal 
monitoring  and  evaluation  of  this 
program  will  contribute  to  strengthening 
and  institutionalization  of  this  program 
during  the  period  of  the  grant. 

Capacity  (40  point) 

Epidemiologic  analysis  and  support 
(15  points) 

Ability  to  participate  in  epidemiologic 
analysis  of  HIV  infection  rates, 
especially  the  relationships  between 
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HIV  prevalence  in  pregnant  women  and 
in  the  general  population. 

Mathematical  Modeling  (15  points) 

Ability  to  develop  mathematical 
models  that  help  interpret  the 
underlying  dynamics  of  the  HIV 
epidemic  in  Zimbabwe,  and  contribute 
to  characterizing  interventions  that 
reflect  a  cost  effective  response  to  the 
epidemic. 

Tools  for  Monitoring  the  Local  Response 
to  HIV/ AIDS  (10  points) 

Ability  to  develop  appropriate  tools  to 
assist  in  monitoring  the  HIV/ AIDS 
epidemic  in  a  highly  affected  country 
with  a  generalized  epidemic,  especially 
including  the  organizational  response  at 
the  district  level  (the  District  AIDS 
Action  Committee),  including 
monitoring  the  local  response  plus 
response  to  the  epidemic  at  a  local  level. 

Measures  of  Effectiveness  (5  points) 

Measures  must  be  ob)ective  and 
quantitative  and  must  measure  the 
intended  outcome. 

Budget  and  Cost-effectiveness 
(Reviewed  but  not  scored) 

Creative  and  convincing  approaches 
to  resource  utilization  (financial, 
personnel,  computing,  etc.)  to  lead  to  a 
major  impact  of  available  resources. 

Human  Subjects  (Review  But  Not 
Scored) 

The  extent  to  which  the  application 
adequately  addresses  the  requirements 
listed  in  the  45  CFR  46  for  the 
protection  of  human  subjects. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

1.  Progress  report  (annual);  A  brief, 
comprehensive  narrative  progress  report 
should  be  submitted  no  later  than  30 
days  after  the  end  of  the  budget  j>eriod. 
The  progress  report  must  include  the 
following:  (1)  A  comparison  of  the 
actual  accomplishments  to  the 
objectives  established:  (2)  the  reasons 
for  slippage  if  established  objectives 
were  not  met:  and  (3)  other  pertinent 
information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  each 
budget  period. 

3.  Final  financial  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Obtain  annual  audit  of  these  CDC 
funds  (program  specific  audit)  by  a  U.S. 
based  audit  firm  with  international 
branches  and  ciurent  licensure/ 
authority  in  country,  and  in  accordance 
with  International  Accounting 


Standards  or  equivalent  standard(8) 
approved  in  writing  by  CDC. 

A  fiscal  Recipient  Capability 
Assessment  may  be  required  with  the 
potential  awardee,  prior  or  post  award, 
in  order  to  review  their  business 
management  and  fiscal  capabilities 
regarding  the  handling  of  U.S.  Federal 
funds. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the 
announcement. 

AR-1    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-4    HIV/ AIDS  Confidentiality 

Provisions 
AR-1 2    Lobbying  Restrictions 
AR-14    Accounting  System 

Requirements 
AR-22    Research  Integrity 

J.  Wbete  To  Obtein  Additional 
Informatf  on ' 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  obtain  business  management 
technical  assistance,  contact: 

Cynthia  Collins,  Grants  Management 
Specialist,  International  k  Territories 
Acquisition  &  Assistance  Branch, 
Procurement  &  Grants  Office,  Centers 
for  Disease  Control  and  Prevention. 
2920  Brandywine  Road,  Room  3000, 
Atlanta.  GA  30341-4146,  Telephone: 
(770)  488-2757.  E-mail: 
ccollins&cdc.gov. 

For  program  technical  assistance, 

contact: 

Michael  St.  Louis,  MD,  Director.  Global 
AIDS  Program  (GAP).  Zimbabwe 
Country  Team,  National  Center  for 
HIV.  STD.  and  TB  Prevention.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  ^Um-CDC  AIDS  Project  Team, 
38  Samora  Machel  Avenue.  2nd  Floor. 
Harare.  Zimbabwe,  Telephone:  263  4 
796040  796048,  Fax:  263  4  796032.  E- 
mail:  ttlouisnt9zimcdc.co.zw. 

Dated:  )une  17.  2002. 
Sandra  R.  Manning. 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  02-15659  Filed  6-20-02;  8:45  am] 
I  COM  4i«9-i*-» 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantors  for  Dlnaaa  Control  and 
pravanuon 

[Program  Announcement  02104] 

Cooparatlva  Agraamant  To  Support 
State  Aaaaaamant  Inltlatlvaa:  Notlca  of 
Availability  of  Funda;  Conractlon 

A  notice  announcing  the  availability 
of  Fiscal  Year  2002  funds  to  fund  a 
Cooperative  Agreement  to  Support  State 
Assessment  Initiatives  was  published  in 
the  Federal  Register  on  June  12.  2002. 
Volume  67,  Number  113.  pages  40309- 
40316.  The  notice  is  amended  as 
follows:  On  page  40309.  second  column, 
under  number  three.  Community  Health 
Assessment  Practices,  paragraph  2,  CDC 
Web  site  should  be  corrected  to  read, 
"http://www.cdc.gov/od/  pgo/funding/ 
gFantmain-htm." 

Dated:  June  17.  2002. 
Sandra  R.  Manning. 
Director.  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  02-15657  Filed  6-20-02;  8:45  am] 

MJJNO  coot  4in-it-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantara  for  DIaaaaa  Control  and 
Pravantion 

Statamant  of  Organization,  Functlona, 
and  DaiagaMona  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20. 1980.  as  amended 
most  recently  at  67  FR  18914-18921, 
dated  April  17.  2002)  is  amended  to 
establish  the  National  Personal 
Protective  Technology  Laboratory 
within  the  National  Institute  for 
Occupational  Safety  and  Health,  Centers 
for  Disease  Control  and  Prevention.  The 
Laboratory  will  be  located  in  Pittsburgh. 
PA. 

Section  C-B.  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  the  functional  statement  for  the 
Disaster  Prevention  and  Response 
Branch  ICC27),  Pittsburgh  Research 
Laboratory  IOC2).  and  insert  the 
following: 

(1)  Conducts  laboratory  and  field 
investigations  of  catastrophic  events 
such  as  explosions  and  catastrophic 
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structural  or  ground  failures  to  better 
understand  cause  and  effect 
relationships  that  initiate  such  events: 
(2)  designs  and  implements  appropriate 
intervention  strategies;  (3)  develops, 
tests,  and  promotes  the  use  of  disaster 
prediction  and  risk  evaluation  systems 
for  control  or  reduction  of  risk;  (4) 
develops  criteria  and  tests  for  explosives 
to  determine  their  suitability  for  mine 
use  and  transportation;  (5)  evaluates  and 
recommends  implementation  strategies 
for  disaster  prevention;  (6)  assists  in  the 
development  and  evaluation  of 
curricula  for  mine  rescue  and 
firefighting  in  conjunction  with  other 
health  education,  health 
communication,  and  other  information 
and  education  activities  of  the  Institute. 
Delete  the  functional  statement  for  the 
Division  of  Respiratory  Disease  Studies 
(CCA)  and  insert  the  following: 

(1)  Provides  national  and 
international  leadership  for 

.  imderstanding  and  preventing 
occupational  respiratory  disease;  (2) 
plans,  designs  and  conducts  a  national 
research  program  for  the  prevention  of 
occupational  respiratory  disease:  (3) 
upon  request,  conducts  hazard 
evaluations  and  provides  technical 
assistance  to  address  emerging  problems 
in  occupational  respiratory  disease:  (4) 

■  plans,  designs  and  conducts  a  national 
surveillance  program  for  occupational 
respiratory  disease;  (5)  communicates 
study  findings  for  the  prevention  of 
occupational  respiratory  diseases  and 
evaluates  the  effectiveness  of  these 
communications;  (6)  administers  a 
program  of  legislatively  mandated 
medical  services  for  coal  miners  imder 
the  Federal  Mine  Safety  and  Health  Act 
(FMSHAct)  of  1977. 

Delete  the  functional  statement  for  the 
Laboratory  Research  Branch  (CCA9), 
Division  of  Respiratory  Disease  Studies 
(CCA),  and  insert  the  following: 

(1)  Conducts  laboratory  research 
complementary  to,  and  coordinated 
with,  field  investigations  of 
occupational  respiratory  diseases:  (2) 
formulates  and  implements  laboratory 

'  research  which  will  identify  factors 
involved  in  the  early  detection  and 
differential  rates  of  susceptibility  to 
occupational  respiratory  disease;  (3) 
develops  new  methods  to  improve 
detection  and  measurement  of  human 
response  to  respiratory  hazards  found  in 
the  workplace;  (4)  develops  new 
methods  emd  technologies  to 
characterize  and  measure  respiratory 
exposure  agents:  (5)  devises  and 
conducts  clinical  research  studies  on 
the  causes,  detection,  and  quantification 
of  occupational  respiratory  disease;  (6) 
in  conjunction  with  researchers  in  the 
Health  Effects  Laboratory  Division 


(HELD),  carries  out  an  experimental 
pathology  program  utilizing  appropriate 
laboratory  animals  to  study  the 
mechanism  and  progression  of  lung 
damage  from  occupational  respiratory 
exposures. 

Delete  in  their  entirety  and  title  and 
functional  statement  for  the  Respirator 
Branch  (CCAA),  Division  of  Respiratory 
Disease  Studies  (CCA). 

Delete  the  functional  statement  for  the 
Surveillance  Branch  (CCAB).  Division  of 
Respiratory  Disease  Studies  (CCA),  and 
insert  the  following: 

(1)  Collects,  analyzes  and 
disseminates  health  and  hazard 
information  related  to  occupational 
respiratory  diseases:  (2)  collaborates  on 
the  establishment  of  health  surveillance 
systems  in  order  to:  (a)  summarize 
information  relating  to  overall 
incidence,  prevalence,  mortality,  and 
importance  of  occupational  respiratory 
diseases;  (b)  describe  the  occurrence  of 
specific  diseases  (including  temporal 
trends)  with  regard  to  occupation, 
industry,  geography,  demographic 
characteristics,  and  other  factors  for 
which  information  is  available:  (c) 
describe  the  distribution  and  trends  in 
occupational  exposure  to  agents 
responsible  for  respiratory  diseases:  (3) 
produces  and  develops  reports 
describing  workplace  hazards  and  work- 
related  occupational  liuig  diseases;  (4) 
coordinates  with  other  Federal  agencies 
and  promulgates  rules  as  provided  for  in 
the  FMSHAct  of  1977,  and  the  OSHAct 
of  1970,  to  provide  for  the  collection 
and  reporting  of  health  and  hazard 
surveillance  data  related  to  occupational 
respiratory  diseases;  (5)  provides 
technical  assistance  and 
recommendations  concerning  medical 
screening  and  health  surveillance  of 
workers  exposed  to  respiratory  hazards 
in  the  workplace;  (6)  ccMiducts  surveys- 
of  hazardous  exposures  and  the 
application  and  use  of  various  exposure 
control  technologies;  (7)  synthesizes 
data  and  frames  recommendations  for 
priority  setting,  hypothesis  generation, 
and  improved  methods  for  data 
collection;  (8)  develops  and  evaluates 
surveillance  methods  of  data  collection, 
processing,  and  statistical  analysis 
which  are  relevant  to  the  Division 
mission. 

Delete  the  functional  statement  for  the 
Division  of  Safety  Research  (CCB)  and 
insert  the  following: 

(1)  As  the  focal  point  for  the 
Institute's  occupational  traumatic  injiuy 
prevention  and  safety  program, 
identifies  the  major  causes  of  injuries 
and  safety  hazards,  identifies 
interventions  to  improve  worker  safety, 
and  supports  implementation  of  these 
interventions;  (2)  develops  scientifically 


sound  recommendations  for  programs  to 
prevent  and  control  occupational 
traumatic  injuries;  (3)  develops 
scientifically  sound  recommendations 
for  the  performance  and  use  of 
equipment  and  various  other  devices  for 
protecting  workers;  (4)  evaluates  the 
impact  of  targeted  control  programs  for 
preventing  or  mitigating  traumatic 
injury,  diseases,  disability,  and  death: 
(5)  manages  program  planning/project 
coordination,  including  the  Division's 
financial  and  personnel  management 
systems,  and  ensures  the  scientific  and 
program  integrity  of  Division  functions. 

Delete  the  functional  statement  for  the 
Methods  and  Analysis  Section  (CCB54), 
Analysis  and  Field  Evaluations  Branch 
(CCB5).  Division  of  Safety  Research 
(CCB),  and  insert  the  following: 

(1)  In  collaboration  with  the 
Intervention  and  Evaluation  Section, 
develops  scientifically  sound  methods 
for  the  conduct  of  analytic 
epidemiologic  investigation  and  appUed 
field  interventions  trials  to  assess  the 
effectiveness  of  new,  redesigned,  and 
existing  technical,  managerial, 
regulatory,  and  system  safety 
engineering  and  occupational  medicine 
approaches  and  programs  for  preventing 
injuries  and  for  utilizing  reconunended 
work  practices  and  equipment;  (2) 
develops  methods  for  the  collection  and 
analysis  of  data  on  the  human  and 
economic  costs  of  occupational  injuries 
and  assures  a  cost-benefit  component  of 
studies  where  feasible:  (3)  collaborates 
in  the  development  and  implementation 
of  analysis  plans  for  epidemiologic  and 
other  data  collected  by  the  Branch:  (4) 
designs  and  implements  quality 
assurance  efforts  for  the  collection  and 
management  of  data  within  the  Branch: 
(5)  develops  information  for 
dissemination  to  the  scientific 
community  as  well  as  to  employers, 
workers,  safety  and  health  professionals 
and  others;  (6)  provides  risk  assessment 
analyses  and  services  for  improved 
decision  making  in  job  safety  to  the 
Protective  Technology  Branch,  other 
components  of  NIGSH  and  C£>C.  other 
Federal  agencies,  and  other  public  and 
private  sector  organizations. 

Delete  the  functional  statement  for  the 
Protective  Technology  Branch  (CCB7), 
Division  of  Safety  Research  (CCB),  and 
insert  the  following: 

(1)  Designs  and  develops  new  and 
improved  safety  engineering  systems 
and  controls,  work  practices,  and 
equipment  to  protect  workers;  (2)  tests 
and  evaluates,  in  the  laboratory, 
simulated  workplace,  and  actual  work- 
sites, existing  and  new  technological 
approaches  to  worker  protection,  and 
occupational  injury  prevention  and 
control;  (3)  evaluates  the  use  and 
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performance  of  safety  engineering 
controls:  (4)  develops  scientifically 
sound  recommendations  for  the 
performance  and  use  of  existing  or 
redesigned  safety  engineering  controls, 
work  practices,  and  equipment:  (5) 
develops  technical  information  to 
support  recommendations  for  safety 
standards:  (6)  coordinates  the 
preparation  of  technical  informational 
packages  from  the  Technology 
Development,  Protective  Equipment, 
and  Saraty  Controls  Sections;  (7) 
provides  recommendations  to  the 
Analysis  and  Field  Evaluations  Branch 
regarding  specific  hazards  or 
interventions  requiring  further 
epidemiologic  research  and/or 
evaluation:  (8)  provides  technical 
assistance  and  consultation  to  other 
Branches  within  the  Division  of  Safety 
Research,  other  components  of  NIOSH 
and  CDC,  other  Fed«nral  agencies,  and 
other  public  and  private  sector 
organizations  on  the  use  of  protective 
technology  for  the  prevention  of  worker 
exposures  to  safety  hazards  that  lead  to 
injxiries. 

Delete  the  functional  statement  for  the 
Protective  Equipment  Section  (CCB74). 
Protective  Technology  Branch  (CCB7). 
DiviMion  of  Safety  Retearch  (CCB),  and 
insert  the  following: 

In  coordination  with  the  National 
Personal  Protective  Technology 
Laboratory  (NPPTL):  (1)  ConducU 
research  in  the  laboratory,  simulated 
workplace,  and  actual  workplace  to 
identify  ways  to  improve  the 
performance  of  personal  protective 
equipment  other  than  respirators:  (2) 
develops  and  validates  test  methods 
necessary  to  evaluate  interventions  and 
to  increase  the  performance  of  personal 
protective  equipment;  (3)  develops 
recommendations  for  relevant 
constituent  groups  on  the  use  of 
effective  personal  protective  equipment 
other  than  respirators;  (4)  assists  in 
preparing  technical  informational 
packages  to  facilitate  the  proper  use  of 
all  types  of  personal  protective 
equipment. 

Delete  the  functional  statement  for  the 
Technology  Development  Section 
(CC375),  Protective  Technology  Branch 
(CCB7),  Division  of  Safety  Research 
(CCB),  and  insert  the  following: 
(1)  Conducts  research  in  new 
technology  and  methodology  for 
occupational  safety  research:  (2) 
develops  and  validates  test  and 
measurement  methods  necessary  to 
conduct  safety  controls  and  equipment 
research:  (3)  designs,  modifies, 
calibrates,  and  maintains  laboratory  test 
equipment  in  support  of  Branch 
research  activities:  (4)  develops 
recommendations  for  relevant 


constituent  groups  on  the  use  of 
exposure  assessment  tools  and 
occupational  safety  research 
technologies:  (5)  collaborates  in 
developing  recommendations  for  the 
use  of  effective  safety  engineering 
controls  and  work  practices  by  relevant 
constituent  groups:  (6)  collaborates  in 
preparing  technical  informational 
packages  to  facilitate  the  proper  use  of 
occupational  safety  research 
technologies. 

Following  the  functional  statement  for 
the  Special  Studies  Section  ((XBBS). 
Surveillance  and  Field  Investigations 
Branch  (8CCB8).  Division  of  Safety 
Research  (CCB).  insert  the  following: 

National  Personal  Protective 
Technology  Laboratory  (CCC).  (1) 
Conducts  work  site  surveillance  of 
hazards  for  which  protective 
technologies  and  equipment  are  used  to 
protect  workers,  and  studies  pattarns  of 
personal  protective  technology  (PPT) 
use:  (2)  conducts  a  variety  of  laboratory 
and  field  research  relating  to  the 
development  and  evaluation  of 
innovative  personal  protective 
technologies  and  equipment:  (3) 

researches  and  develops  criteria,      

standards  and  guidelines  relating  to  PPT 
performance,  quality,  reliability  and 
efficacy:  (4)  directs  and  carries  out  the 
NIOSH  respirator  approval  program  and 
related  laboratory,  field,  quality,  and 
records  activities;  (5)  produces  and 
disseminates  research  findings, 
technical  information,  training 
materials,  performance  criteria,  and 
recommendations  for  using  personal 
protective  equipment  to  improve 
protection  of  workers;  (6)  develops, 
studies  and  assesses  the  efiiectiveness  of 
communications  and  training 
approaches  and  technologies  relating  to 
PPT. 

Respirator  Branch  (CCC2).  (1) 
Processes  respirator  approval 
applications;  i.e..  certifying 
performance,  quality,  reliability,  and 
efficacy  of  respiratory  protection 
devices  in  accordance  with  Federal 
regulations  and  NIOSH  policy:  (2) 
evaluates  and  maintains  official  records 
on  NIOSH-approved  respirators:  (3) 
develops  and  promulgates  new  approval 
standards  and  regulations:  (4) 
esUblishes  NIOSH  policy  relating  to  the 
approval  of  respirators,  including 
approval  policies  for  innovative 
respirator  features:  (5)  evaluates  quality 
control  plans,  including  in-plant 
manufacturing-site  quality  system 
audits,  and  monitors  the  quality  and 
performance  of  certified  respirators;  (6) 
investigates  field  problems  associated 
with  NlOSH-certified  respirators;  (7) 
recommends  NIOSH  activities  to 
address  product  non-conformance  such 


as  NIOSH  approval  rescission,  product 
recalls  or  retrofits,  and  public 
notification  of  potentially  unsafe 
products:  (8)  provides  technical 
assistance  on  the  selection,  use, 
maintenance,  and  operation  of 
respirator  protective  equipment. 

Certification.  Evaluation,  and  Testing 
Section  (CCC22).  (1)  Develops  programs, 
standard  test  procedures  and  evaluation 
criteria  to  determine  if  products 
submitted  for  NISOH  approval  meet 
established  standards;  (2)  processes 
respirator  manufacttirer  applications  for 
NIOSH  approval  by  reviewing 
engineering  specifications,  drawings, 

3uality  assurance  and  other  pertinent 
ocumentation,  and  conducting 
standard  laboratory  tests  on  products  to 
ensure  they  meet  or  exceed  regulatory 
requirements,  such  as  42  CFR  Part  84; 
(3)  conducts  laboratory  tests  on  NIOSH- 
approved  respirator  equipment  in 
support  of  product  audits  and  special 
investigations;  (4)  develops  respirator 
selection  and  use  guidelines  for  NIOSH- 
approved  respirators;  (5)  collects  and 
processes  application  fees  and 
materials;  (6)  tracks  submitted 
applications:  (7)  responds  to  technical 
requests  for  information. 
Quality  Assurance  Section  (CCC23). 

(1)  Conducts  manufacturing  site  audits 
to  ensure  that  manufacturers  comply 
with  the  quality  assurance  program 
plans  approved  by  NIOSH:  (2)  conducts 
audits  of  products  purchased  either 
"off-the-shelf  or  from  the  manufacturer 
during  site  audits  to  ensure  that  the 
manuracturers  continue  to  comply  with 
all  aspects  of  the  approval  requirements 
after  the  respirator  is  in  production;  (3) 
conducts  audits  of  private  laboratories 
authorized  by  NIOSH  to  conduct 
standard  tests  an  respirators  submitted 
to  NIOSH  for  approval;  (4)  conducts 
audits  of  private  auditors  authorized  by 
NIOSH  to  conduct  manufacturing  site  or 
laboratory  audits;  (5)  conducts  product 
investigations  of  respirator  failure/ 
problems:  (6)  resolveis  or  corrects 
problems  that  may  include  product 
recalls,  field  retrofits,  requests  to  stop 
sale  of  the  respirator  as  a  NIOSH- 
approved  device,  or  in  extreme  cases, 
approval  revocation. 

Policy  and  Standards  Development 
Section  (CCC24).  (1)  Identifies  where 
research  is  needed  to  support  new 
standards,  regulations,  and  policies 
relating  to  NIOSH-certified  respirators; 

(2)  assesses  research  findings  and 
translates  them  into  effective  NIOSH 
policy,  regulations,  and  auditing 
practices,  especially  for  new  respirator 
technology  or  special  applications:  (3) 
holds  public  meetings  to  solicit 
information  concerning  users  needs  and 
the  feasibility  of  specific  technologies: 
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(4)  determines  the  public  flnancial  and 
legal  impacts  of  Federal  regulation 
revision. 

LTFE/SCSRs  Program  Section 
(CCC25).  (1)  Assesses  the  in-mine 
operational  durability  and  reliability  of 
self-contained  self-rescuers  (SCSRs) 
deployed  in  accordance  with  Federal 
regulations  30  CFR  75.1714  and  42  CFR 
84;  (2)  conducts  laboratory  assessments 
and  recommends  technology 
improvements,  reliability  test 
procedures  and  user  guidelines  for  the 
effective  care  and  inspection  of  SCSR 
devices;  (3)  provides  technical 
assistance  and  consultation  to  other 
branches  within  NPPTL.  other 
components  of  NIOSH  and  CDC,  other 
Federal  agencies,  and  other  public  and 
private  sector  organizations  on  SCSR 
reliability;  (4)  investigates  SCSR  failure 
and  conducts  field  studies  in  various 
mines  to  assess  and  improve  SCSR 
protection  for  workers. 

Technology  Branch  (CCC3).  (1) 
Encourages  and  conducts  research 
related  to  innovative  technologies  for 
new  products;  (2)  conducts  laboratory 
and  field  research  of  methods  and  PPT 
performance,  quality,  reliability,  and 
efficacy,  especially  for  new  or  emerging 
hazards:  (3)  investigates  emerging 
hazards  and  personal  exposures  to 
identify  worker  PPT  needs  and 
technology  gaps;  (4)  conducts  research 
for  the  effective  integration  of  various 
personal  protective  technologies  and 
equipment:  (5)  recommends 
performance,  quality,  reliability,  and 
efficacy  criteria:  (6)  conducts  PPT 
failure  investigations  and  analyses,  and 
recommends  criteria  to  improve  PPT;  (7) 
conducts  hypothesis  testing-based 
research;  (8)  studies  and  improves 
human/technology  interfaces;  (9) 
conducts  research  into  the  physiologic 
and  psychologic  stressors  and  worker 
responses  to  protective  technologies  and 
equipment;  (10)  recommends  user 
guidelines,  including  cautions, 
limitations,  and  restrictions  of  use;  (11) 
participates  on  national  and 
international  standards  setting 
committees  and  establishes  a  national/ 
international  database  of  relevant 
standards. 

■  Surveillance,  Communications,  and 
Training  Branch  (CCC4).  (1)  Collects 
data  relevant  to  work  site  hazards  and 
worker  protection  needs;  (2)  conducts 
surveillance  of  hazards  for  which 
protective  technologies  and  equipment 
are  used;  (3)  studies  patterns  of  personal 
protective  technology  use;  (4) 
investigates  barriers  to  effective  use  of 
protective  technologies:  (5)  conducts 
surveillance  of  PPT  failures,  and 
cautions  and  limitations  of  personal 
protective  technologies  and  the 


programs  guiding  their  use;  (6)  reports 
on  the  overall  incidence,  prevalence, 
and  trends  of  illnesses  and  injuries  of 
personnel  engaged  in  high-risk 
occupations  or  working  in  extreme 
environments:  (7)  designs  field  studies 
in  collaboration  with  other  branches 
within  NPPTL;  (8)  produces  and 
disseminates  technical  information, 
research  findings,  training  materials, 
performance  criteria,  and 
recommendations  for  using  personal 
protective  equipment  to  improve 
protection  of  workers:  (9)  studies  and 
assesses  communication  effectiveness: 
(10)  develops  and  evaluates  the 
effectiveness  of  training  approaches, 
e.g.,  technologies  that  simulate  the  effect 
of  PPT  on  workers;  (11)  provides  writing 
and  editing  support  to  the  Laboratory's 
personnel. 

Dated:  )une  7,  2002. 
Julie  L.  Gerberding. 
Acting  Director. 

[FR  Doc.  02-15658  Filed  6-20-02:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Notice  of  Award  of  Non-Competitive 
Grant 

AGENCY:  Administration  on  Children, 

Youth  and  Families  (ACYF),  ACF, 

DHHS. 

ACTION:  Notice;  opportunity  to 

comment. 

SUMMARY:  Notice  is  hereby  given  that 
ACYF  is  considering  awarding  grant 
funds  without  competition  to  the 
California  Institute  for  Human  Services 
(CIHS)  at  Sonoma  State  University  for 
up  to  $3,000,000  of  Head  Start  funds  in 
FY  2002.  And,  pending  the  availability 
of  Federal  funds,  and  the  continuing 
non-Federal  support  from  the  Hilton 
Foundation,  ACYF  will  award  up  to 
$3,000,000  of  Head  Start  funds  per  year 
for  four  additional  fiscal  years.  The  five- 
year  project  period  would  begin 
September  1,  2002  and  end  August  31, 
2007.  This  award  will  be  made  to  the 
CIHS  to  provide  Federal  support  for  a 
second  phase  of  the  public/private 
partnership  between  the  Head  Start 
Bureau  and  the  Conrad  N.  Hilton 
Foundation  to  support  the  Hilton/Early 
Head  Start  Training  Program. 

The  Hilton/Early  Head  Start  Training 
Program,  developed  and  implemented 
by  the  CIHS  since  the  program  began  in 
1997,  provides  a  combination  of  training 
and  technical  assistance  to  local 


conmiunity  teams  throughout  the 
nation,  so  that  Early  Head  Start  and 
Migrant  and  Seasonal  Head  Start 
programs  can  more  effectively  include 
infants  and  toddlers  with  disabilities 
and  their  families.  The  model  supports 
high  levels  of  involvement  of  such  key 
stakeholders  as  the  local  Part  C/Early 
Intervention  providers  and  the  parents 
of  infants  and  toddlers  with  disabilities. 
The  Hilton/Early  Head  Start  model's 
support  for  ongoing  follow-up  coaching 
in  everj'  participating  community  is 
cited  by  local  teams  as  essential  to 
implementing  local  strategies 
addressing  their  programs'  objectives  for 
improving  the  inclusion  of  young 
children  with  disabilities  and  their 
families. 

The  CIHS  staff  developed  and  refined 
the  program's  SpecialQuest  training 
model,  trained  the  trainers  and  learning 
coaches  on  its  use,  and  are  uniquely 
qualified  to  provide  direction  and 
coordination  for  a  timely 
implementation  of  a  second  phase  of 
this  project.  ACF  believes  only  CIHS 
has: 

•  The  requisite  staff  resources, 
organizational  capacify  and  experience 
to  undertake  this  project  in  a  manner 
that  improves  and  expands  upon  the 
results  already  realized: 

•  A  trained  and  coordinated  national 
network  of  140  learning  coaches  ^d  60 
trainers  with  substantial  experience 
delivering  the  SpecialQuest  curriculum 
and  on-site  coaching; 

•  The  capacity  to  retain  and  quickly 
mobilize  this  network  for  training  and 
technical  assistance  activities  in  the 
2002-2003  program  year;  and 

•  Substantial  continued  non-Federal 
-support  for  a  second  phase  of  this 
project. 

The  Agency  is  providing  members  of 
the  public,  including  qualified 
organizations  which  would  be 
interested  in  competing  for  the  funding 
if  a  competition  were  held,  an 
opportunity  to  comment  on  the  plaimed 
action. 

Statutory  Authority:  This  award  will  be 
made  pursuant  to  the  Head  Start  Act.  as 
amended,  42  U.S.C.  9801  et  seq.  (CFDA: 
93.600) 

DATES:  In  order  to  considered, 
comments  on  this  planned  action  must 
be  received  on  or  before  )uly  1.  2002. 
ADDRESSES:  Interested  parties,  including 
qualified  organizations  which  would  be 
interested  in  competing  for  the  funding 
if  a  competition  were  held,  should  write 
to:  James  O'Brien,  Head  Start  Bureau, 
Administration  on  Children,  Youth  and 
Families  (ACYF),  Administration  for 
Children  and  Families  (ACF), 
Department  of  Health  and  Human 
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Services.  330  C  Street  SW..  room  2018. 
Washington.  DC  20447. 
FOR  FUNTNER  INPORMATION  CONTACT: 
James  O'Brien.  Head  Start  Bureau,  at 
(202) 205-8646. 

(Catalog  of  Federal  Domestic  Program 
Number  93.600.  Project  Head  Start) 

Dated:  )une  17.  2002. 
loan  E.  OhI. 

Commissioner,  Administration  on  Children. 
Youth  and  Families. 

|FR  Doc.  02-15655  Filed  6-20-O2:  8:45  am] 
■UINO  COM  41M-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatratlon 

[Docliel  No.  9eN-03Ml 

Program  Priorttlee  In  the  Center  for 
Food  Safety  and  Applied  Nutrition; 
Requeet  for  Commenta 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


The  Food  and  Drug 
Administration  (FDA)  is  requesting 
comments  concerning  the  establishment 
of  program  priorities  in  the  Center  for 
Food  Safety  and  Applied  Nutrition 
(CFSAN)  for  fiscal  year  (FY)  2003.  As 
part  of  its  annual  planning,  budgeting, 
and  resource  allocation  process,  CFSAN 
is  reviewing  its  programs  to  set 
priorities  and  establish  work  product 
exf>ectations.  This  notice  is  being 
published  to, give  the  public  an 
opportunity  to  provide  input  into  the 
priority-setting  process. 
DATES:  Submit  written  or  electronic 
comments  by  August  20.  2002. 
A00RES8E8:  Submit  written  comments 
concerning  this  dociunent  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
5630  Fishers  Lane.  rm.  1061.  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://www.fda.gov/dockets/ 
ecomments.  Comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  ).  Carrington.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
666).  Food  and  Drug  Administration. 
5100  Paint  Branch  Pkwy..  College  Park. 
MD  20740.  e-mail: 

dcarringOcfsan.fda.gov.  301-436-1697. 
SUPPI^MENTARY  MFORMATION: 

L  Background 

On  January  28.  2002.  CFSAN  released 
a  document  entitled  "2002  CFSAN 


Program  Priorities."  The  document,  a 
copy  of  which  is  available  on  CFSAN's 
Web  page  (www.cfsan.fda.gov), 
constitutes  CFSAN's  priority  workplan 
for  fiscal  year  2002,  i.e.,  October  1, 
2001,  through  September  30,  2002.  (See 
FOR  FURTHER  MFORtMTKW  CONTACT  for 
copies.)  The  2002  workplan  is  based  on 
input  we  received  firom  our  stakeholders 
(see  66  FR  37480.  July  18,  2001),  as  well 
as  input  generated  internally. 
Throughout  the  priority-setting  process, 
we  focused  on  one  central  question: 
"Where  do  we  do  the  most  good  for 
consiuners?" 

In  addition  to  adding  a  new  emphasis 
on  enhancing  the  security  of  the 
Nation's  food  supply,  the  FY  2002 
workplan  continues  to  place  a  high 
priority  on  food  safety,  food  additives, 
dietary  supplements,  and  food 
biotechnology.  In  this  year's  workplan, 
the  Food  Sa^ty  and  Security  section  has 
been  broadened  by  including  additional 
food  safety  strategies:  Food  Allergens: 
Transmissible  Spongioform 
Encephalopathies;  and  Chemical 
Contaminants.  Pesticides  and  Other 
Hazards.  Outside  of  these  priorities,  the 
workplan  identifies  eight  other  program 
areas  and  cross-cutting  areas  that  need 
emphasis:  (1)  Nutrition,  health  claims 
and  labeling:  (2)  cosmetics;  (3) 
completing  the  move  of  CFSAN  offices 
and  laboratories  to  a  new  facility  in 
College  Park.  MD:  (4)  enhancing  the 
science  base;  (5)  international  activities; 
(6)  enhancing  internal  processes;  (7) 
focused  economic-based  regulations; 
and  (8)  management  initiatives. 

The  FY  2002  workplan  contains  two 
lists  of  activities — the  "A  "  list  and  the 
"B"  list.  Our  goal  is  to  fully  complete 
at  least  90  percent  of  the  "A"  list 
activities  by  the  end  of  the  fiscal  year, 
September  30.  2002.  Activities  on  the 
"B"  list  are  those  we  plan  to  make 
progress  on.  but  may  not  complete 
before  the  end  of  the  fiscal  year.  Some 
activities  on  the  "B"  list  are  highlighted 
with  an  asterisk.  These  are  the  highest 
priority  "B"  list  activities,  most  of 
which  are  2-year  projects  that  we  are 
positioning  to  be  on  the  "A"  list  the 
following  year. 

CFSAN  intends  to  issue  a  progress 
report  on  what  program  priority 
activities  already  have  been  completed 
to  date  in  FY  2002.  as  well  as  any 
adjustments  in  the  workplan  (i.e.. 
additions  or  deletions)  for  the  balance  of 
the  fiscal  year. 

CFSAN  has  responsibility  for  many 
important  ongoing  activities  that  are  not 
identified  in  the  workplan.  For  example. 
CFSAN's  base  programs  in  data 
collection,  research,  and  enforcement 
are  important  and  are  ongoing.  Rather, 
the  workplan  addresses  primarily  those 


initiatives  representing  something  new 
or  different  that  CFSAN  needs  to 
address  in  2002,  as  well  as  priority 
initiatives  that  are  being  continued  from 
the  2001  workplan.  In  addition,  the 
workplan  does  not  address  the  myriad 
of  unanticipated  issues  that  often 
require  a  substantial  investment  of 
CFSAN  resources  (e.g..  response  to 
outbreaks  of  foodbome  illness). 

n.  2003  CFSAN  Program  Priorities 

FDA  is  requesting  comments 
concerning  the  establishment  of 
program  priorities  in  CFSAN  for  FY 
2003.  The  input  will  be  used  to  develop 
CFSAN's  2003  workplan.  The  workplan 
will  set  forth  CFSAN's  program 
priorities  for  October  1,  2002,  through 
September  30,  2003.  FDA  intends  to 
make  the  2003  workplan  available  in  the  ^ 
fall  of  2002.  » 

The  format  of  the  2002  workplan  will 
be  similar  to  last  year's  workplan.  FDA 
expects  there  will  be  considerable 
continuity  and  follow-through  between 
the  2002  and  2003  workplans.  For 
example,  new  initiatives  aimed  at 
increasing  the  security  of  our  country's 
food  supply  will  continue  to  be  a  high 
priority  in  FY  2003.  Moreover,  a  number 
of  goals  inherently  require  a  multiyear 
effort.  For  example,  in  2003.  progress 
will  continue  towards  development  of  a 
centralized  adverse  event  reporting 
system.  FDA  requests  comments  on 
other  broad  program  areas  that  should 
continue  to  be  a  priority  in  FY  2003,  or 
new  areas  that  need  to  be  initiated. 

In  addition,  as  noted,  the  2002 
workplan  highlights  certain  "B"  list 
activities  with  an  asterisk.  Many  of 
these  are  2-year  projects  that  we  are 
positioning  to  be  candidates  for  the  "A" 
list  next  year.  FDA  requests  comments 
on  which  "B*"  and  regular  "B  "  list 
activities  (i.e.,  those  not  designatedswith 
an  asterisk)  should  be  elevated  to  the 
"A"  list  for  completion  in  2003.  Finally, 
as  noted,  FDA  requests  comments  on 
new  program  areas  or  activities  that 
should  be  added  as  a  high  priority  for 
FY  2003. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  comments  regarding 
this  notice  by  August  20.  2002.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 


Dated:  lune  17.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-15778  Filed  6-18-02;  4:55  pml 
BILUNQ  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Cancer 
Institute  Board  of  Scientific  Advisors. 
June  24.  2002.  8:30  a.m.  to  June  25, 
2002,  6  p.m.,  National  Cancer  Institute. 
9000  Rockville  Pike.  Building  31 .  C 
Wing.  6th  Floor.  Conference  Room  10. 
Bethesda.  MD  20892  which  was 
published  in  the  Federal  Register  on 
June  6,  2002,  67  FR  39027. 

This  meeting  is  amended  to  change 
the  closing  time  on  6/25/02  to  1  p.m. 
The  meeting  is  open  to  the  public. 

Dated:  )une  12.  2002. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-15769  Filed  6-20-02;  8:45  am) 

MLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552b(c)- 
(4)  and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Gene  Therapy. 

Date:  June  26.  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  program 
documents. 


Place:  6701  Rocklede  Dr.,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Robert  B  Moore,  PhD., 
Scientific  Review  Administrator,  Review 
Branch,  Room  7192.  Division  of  Extramural 
Affairs.  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892,  301/ 
435-0287. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  June  14.  2002. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-15757  Filed  6-20-02;  8:45  am] 

BajJNG  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Heart,  Lung,  and  Blood 
institute;  Notice  of  Closed  Meeting 

Piu^suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
conHdential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
Centers  for  Reducing  Asthma  Disparities  HL 
02-006. 

Date:  July  18,  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Plaza  Hotel.  Baltimore 
Inner  Harbor.  20  West  Bahimore.  Baltimore. 
MD  21201. 

Contact  Person:  Arthur  N.  Freed,  PhD, 
Review  Branch.  Room  7186,  Division  of 
Extramural  Affairs,  National  Heart.  Lung,  and 
Blood  Institute,  National  Institutes  of  Health. 
6701  Rockledge  Drive.  MSC  7924,  Bethesda, 
MD  20892  (301)  435-0280. 
freeda@nhlbi.nih.gov. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  And 
Vascular  Diseases  Research:  93.838.  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  June  14,  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-15764  Filed  6-20-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  Of  Health 

National  Heart,  Lung,  and  Blood 
instttute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel   - 
Mathematical  Models  of  Cytokine/ 
Chemokine  Networks  in  HIV  Associated 
Lung  Disease. 

Date:  July  19,  2002. 

Time:  8  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  6711  Democracy 
Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Chiira  Krishnamurti,  PhD., 
Scientific  Review  Administrator,  Review 
Branch,  Room  7206,  Division  of  Extramural 
Affairs.  National  Heart.  Lung,  and  Blood 
Institute.  National  Institutes  of  Health.  6701 
Ro<:kledge  Drive.  MSC  7924.  Bethesda.  MD 
20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for  the 
Sleep  Disorders  Research:  93.837.  Heart  and 
Vascular  Diseases  Research:  93.838,  Lung 
Disease  Research;  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health,  HHS) 
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Dated:  June  14.  2002. 
UVerne  Y.  Siringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-15766  Filed  6-20-02;  8:45  am) 
MUJNO  COM  4140-01-M 


DEPARTMEtfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutee  of  Haattti 


National  Human  Genome  Reeearch 
Inatttute;  Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  persona  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Special  Panel 
Advance  Technology  Development. 

Z>ofe.  July  10-11.2002. 

Time:  8:00  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  Waltham-Boston,  70 
Third  Avenue.  Waltham.  MA  02451. 

Contact  Person:  Ken  D.  Nakamura.  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review.  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  301  402-0838. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172.  Human  Genome 
Research.  National  Institutes  of  Health.  HHS) 

Dated:  )une  14,  2002. 
UVerm  Y.  Stringfleid. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc  02-15767  Filed  6-20-02:  8:45  am) 

MLUNO  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutee  of  Heetth 

National  Inatttute  of  Neurological 
DIaordera  and  Strohe;  Notice  of  Cloeed 
Meetlnge 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel,  Multimodal  Network 
Studies. 

Date:  )une  24.  2002. 

Time:  8:30  a.m.  to  9  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  Chevy  Chase,  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Richard  D.  Crosland.  PhD., 
Scientific  Review  Administrator,  Scientific 
Review  Branch.  Division  of  Extramural 
Research.  NINDS/NIH/DHHS,  Neuroscience 
Center,  6001  Executive  Blvd.,  Suite  3208, 
MSC  9529,  Bethesda,  MD  20892-9529.  301- 
594-0635. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel,  Hypoglycemia  Special 
Emphasis  Panel. 

Date:  )une  28,  2002. 

Time;  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Embassy  Row,  2100 
Massachusetts  Ave,  Washington,  DC  20008. 

Contact  Person:  Richard  D.  Crosland.  PhD.. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  NINDS/NIH/DHHS,  Neuroscience 
Center.  6001  Executive  Blvd.,  Suite  3208. 
MSC  9529.  Bethesda,  MD  20892-9529.  301- 
594-0635. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.583.  Clinical  Research 
Related  to  Neurological  Disorders;  93.854. 
Biological  Basis  Research  in  the 
Neurosciences.  National  Institutes  of  Health. 
HHS) 

Dated:  |une  14.  2002. 
UVeme  Y.  Stringfiold, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-15758  Filed  6-20-02;  8:45  am] 
MXMO  COM  414fr^-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatttutee  of  Heatth 

National  Inatttute  of  Dental  A 
Craniofacial  Reeeardi;  Notice  of 
Cloeed  Meetlnge 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-67,  Review  of  Health 
Disparities  RFAs  DE02-O04.  005. 

Dote;  |uly  15-17.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Hotel.  5151  Pooks 
Hill  Road.  Bethesda,  MD  20814. 

Contact  Person:  Anna  Sandberg.  MPH. 
DRPH.  Scientific  Review  Administrator. 
National  Institute  of  Dental  &  Craniofacial 
Res..  45  Center  Drive.  Natcher  Building.  Rm. 
4AN44F.  Bethesda,  MD  20892,  (301)  594- 
3089. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-87,  Review  of  R44 
Grants. 

Date:  )uly  30.  2002. 

r/me;ll  a.m.  tol  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD. 
Scientific  Review  Administrator.  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-92.  Review  of  R44 
Grants. 

Date:  August  5,  2002. 

Time:  2  p.m.  to  4  p.m. 

Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Peter  Zelazowski.  PhD, 
Scientific  Review  Administrator.  Scientific 
Review  Branch.  Division  of  Extramural 
Activities,  National  Inst  of  Dental  & 
Craniofacial  Research.  National  Institutes  of 
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Health,  45  Center  Dr.  Rm,  Bethesda,  MD 
20892-6402. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research.  National  Institutes  of 
Health.  HHS) 

Dated:  |une  14.  2002. 
LaVerae  Y.  Stringiield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-15759  Filed  6-20-02;  8:45  ami 
BNJJNO  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatttutee  of  Heatth 

National  inatttute  of  Nuraing  Reeearch; 
Notice  of  Cloeed  Meeting 

PursuanftG  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  coulti  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel. 

Date:  July  25,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites.  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  John  E.  Richters,  PhD.. 
Scientific  Review  Administrator,  National 
Institute  of  Nursing  Research,  National 
Institutes  of  Health.  Natcher  Building.  Room 
3AN32,  Bethesda,  MD  20892.  (301)  594- 
S971,  ]'richters@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361.  Nursing  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  June  14.  2002. 

« 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-15760  Filed  6-20-02;  8:45  am] 

MJJNO  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatttutee  of  Heatth 

National  Inatttute  of  Mental  Heatth; 
Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
NIMH  Program  for  Toxicological  Evaluation 
of  Novel  Ligands. 

Date;  July  12,2002. 

rime;  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evahiate  contract  • 
proposals. 

Place:  Bethesda  Mariott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contocf  Person;  Peter  J.  Sheridan.  Ph.D., 
Scientific  Review  Administrator,  Division  of 
Ext'^mural  Activities.  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6142.  MS  9606. 
Bethesda,  MD  20892-9606,  301-443-1513. 
pshenda@mail.nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  June  14,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-15761  Filed  6-20-02;  8:45  am]' 

BiLUNG  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatttutee  of  Heatth 

National  inatttute  of  Mental  Heatth; 
Notice  of  Cloeed  Meetlnge 

PiiTsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel  Youth 
Mental  Health  Services  Applications. 

Date:  July  2,  2002. 

Time:  1  p.m.  to  2:15  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Joel  Sherrill,  PhD., 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6149,  MSC  9606. 
Bethesda,  MD  20892-9606,  301-443-6102. 
jsherril@mail.  nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
Services  Research  Applications  on  , 

Adolescent  MH 

Date:  July  2,  2002. 

Time:  3  p.m  to  4:15  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Joel  Sherrill,  PhD.. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center. 
6001  Executive  Blvd.,  Room  6149,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-6102. 
jsherril@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 


42276 


Federal  Register /Vol.  67.  No.  120 /Friday.  June  21.  2002 /Notices 


Dated:  fune  14.  2002. 
LaVemc  Y.  Siringfleld. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-15762  Filed  6-20-02:  8:45  ami 
MLLINQ  coot  4140-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutae  of  HaaNh 

National  Inatltuta  on  Alcohol  Abuaa 
and  Alcohollam:  Notloa  of  Cloaad 


and  Clinicians;  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training:  93.273.  Alcohol  Research  Programs: 
93.891.  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health.  HHS) 

Dated:  fune  14.  2002. 
UVona  Y.  Stringfleld. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-15763  Filed  6-20-02;  8:45  am] 
MJJNO  COOl  414»-«1-« 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  dearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  July  IS.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  DoubleTree  Hotel.  1750  Rockville 
Pike.  Rockville.  MD  20852. 

Contact  Person:  Sathasiva  B.  Kandasamy. 
Ph.D..  Scientiflc  Review  Administrator, 
Extramural  Project  Review  Branch.  Office  of 
Scientific  Affairs.  National  Institute  on 
Alcohol,  Abuse  and  Alcoholism.  6000 
Executive  Blvd..  Suite  409,  Bethesda,  MD 
20892-7003.  (301)  443-2926. 
skandasa&mail. nih.gov. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel  RFA-AA02-005  Medications 
to  Clinically  Treat  Alcohol  IDependence  & 
Alcohol-Related  Diseases. 

Date:  July  22.  2002. 

rime:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  Sheraton.  8400 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch.  National  Institute  on  Alcohol 
Abuse  and  Alcoholism.  National  Institutes  of 
Health,  Suite  409.  6000  Executive  Blvd.. 
Bethesda.  MD  20892-7003.  301-443-9787, 
etaylor@n  iaaa.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutoe  of  Health 

National  Inatltuta  of  DIabalaa  and 
DlQaatlve  and  KMnay 
of  Cloaad  MaathM 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  (Dommittee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Betacellulin  Gene 
Variant  and  Insulin  Secretion. 

Date:  July  2.  2002. 

Time:  5  p.m.  to  6:15  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Plac^:  2  Democracy  Plaza,  6707  Democracy 
Blvd.  Bethesda.  MD  20892  (Telephone 
Conference  Call) 

Contact  Person:  Maria  E.  Davila-Bloom, 
PHD,  Scientific  Review  Administrator, 
Review  Branch,  DEA.  NIDDK.  Room  746, 
6707  Democracy  Boulevard.  National 
Institutes  of  Health.  Bethesda.  MD  20892. 
301-594-7637.  davila- 
bloomm@extra.niddk.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research:  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health,  HHS) 


Dated:  )une  14,  2002. 
UVeme  Y.  Stringfleld, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-15765  Filed  6-20-02:  8:45  am) 
MLUNQ  COOl  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InatKutaa  Of  Health 

National  Inatltuta  of  Allergy  and  • 
Infectloue  DIeeaaee;  Notice  of  Cloeed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  Fogarty  International 
Scientific  Research  Development  Award. 

Dofe.  July  3.  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700  B  Rockledge  Drive.  Bethesda. 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Eleazar  Cohen,  PHD, 
Scientific  Review  Administrator,  N!AID/ 
DEA,  Scientific  Review  Program,  Room  2217, 
6700B  Rockledge  Drive,  MSC:-7616, 
Rockville,  MD  20892,  301-496-2550, 
eel  7w@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy,  Immunology, 
and  Transplantation  Research:  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  June  14,  2002. 
UVeme  Y.  Stringfleld. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-15768  Filed  6-20-02:  8:45  am) 
MIXING  CODE  414fr-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutae  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material,  ' 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  CA  Cells. 

Dofe:  July  31.2002. 

Time:  2  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6001  Executive  Blvd..  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Jon  M.  Ranhand.  PhD.. 
Scientist  Review  Administrator.  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda.-MD 
20892.(301)435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program:  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children:  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  June  13,  2002. 
La  Verne  Y.  Stringfleld, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-15770  Filed  6-20-02:  8:45  am) 
MLUNO  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

NaUonal  institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Phase  1  and  2  study 
of  surveillance,  safety,  and  immunogenicity 
of  investigational  Shigella  vaccines  in  adults 
and  children  5, to  7  years  old  and  1  to  4  years 
old  in  China. 

Date;  July  12,2002. 

T/me:  12:00  pm  to  1:30  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6100  Executive  Blvd..  DSR  Conf. 
Rm..  Rockville,  MD  20852.  (Telephone 
Conference  Call). 

Contact  Person:  Hameed  Khan.  PHD. 
Scientific  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development.  National 
Institutes  of  Health.  6100  Executive  Blvd.. 
Room  5E01.  Bethesda,  MD  20892.  (301)  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program:  93.864, 
Population  Research:  93.865,  Research  for 
Mothers  and  Children:  93.929,  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health.  HHS) 

Dated:  June  13.  2002. 
La  Verne  Y.  Stringfleld, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-16771  Filed  6-20-02:  8:45  am] 
BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Ctosed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
'confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  gf 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel.  ORWH 
SCORS. 

Date;  July  18-19.  2002. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road.  Bethesda.  MD  20814. 

Contact  Person:  Aftab  A.  Ansari.  PhD. 
Scientific  Review  Administrator.  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  Natcher  Building.  MSC  6500. 
45  Center  Drive,  5AS-25S,  Bethesda,  MD 
20892,  (301)  594-4952. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health.  HHS) 

Dated:  June  13,  2002. 
LaVeme  |.  Stringfleld, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  02-15772  Filed  6-20-02;  8:45  ami 

BHXING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

NatkMial  institute  of  ChlM  Health  and 
Human  Devek>pment;  Notice  of  Ctoeed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
55Zb{c)(4)  and  552b(c){6).  Title  5  U.S.C, 
as  amended.  The  grant  applieations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  TCCH  Embyro 
Implantation. 

Date:  July  30.  2002. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  e\'aluate  grant 
applications. 

Place:  6000  Executive  Blvd..  Suite  409, 
Rockville,  MD  20852.  (Telephone  Conference 
Call). 
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Contact  Person:  )on  M.  Ranhand.  PhD, 
Scientist  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development.  NIH.  6100 
Executive  Blvd..  Room  5EQ3.  Bethesda,  MD 
20892.  (301)  435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program.  93.864. 
Population  Research;  93.865.  Research  for 
Mothers  and  Children.  93.929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health,  HHS) 

Dated:  |une  13.  20O2. 
LaVerae  Y.  Siringfleld. 

DiKctor,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-15773  Filed  6-20-02;  8:45  am] 
MLUNO  COM  4140-ei-M 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[DociWt  No.  FR-4734-N-26] 

Notice  Of  Submieelon  of  Propoeed; 
MonnMon  Collection  to  0MB 
Informed  ConMimer  Choice  DIecloeure 


aoENCY:  Office  of  the  Chief  Information 

Officer.  HUD. 

action:  Notice^ 

tUHMAMV:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 

soliciting  public  comments  on  the 

subject  proposal. 

DATES:  Comments  Due  Date:  luly  22, 

2002 

A0CMC88ES:  Interested  person  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
approval  number  (2502-0537)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  Room  10235. 
New  Executive  Office  Building, 
Washington.  DC  20503:  Fax  number 
(202)  395-6974:  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  MFORMATKW  CONTACT: 
Wayne  Eddins.  Reports,  Management 
Officer,  QDAM.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW.,  Washington,  DC  20410;  e- 
mail  Wayne  Eddins&HUD. gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  doctmients 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPtEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal:  (2)  the  office  of  the  agency  to 


collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
ntmiber  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB 
Office  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Information 
Consimier  Choice  Disclosure  Notice. 

OhiB  Approval  Number:  2502-0537. 

Fonn  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  is  provided  by  mortgages/ 
lenders  and  used  by  prospective 
mortgagors/borrowers  to  determine  if 
mortgage  products  other  than  FHA 
insurance  would  result  in  lower  costs  to 
the  mortgagor/borrower. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Submission:  On 
occasion. 


Number  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden 
hours 


Reporting  Burden 


9.000 


0.5 


4.500 


Tofay  Estimated  Burden  Hours:  4.500. 

Status:  Extension  of  currently 
approved  collection. 

Aulhoiity:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35.  as 
amended. 

Dated:  )une  14.  2002. 
Wayne  Eddins. 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-15650  Filed  6-20-02:  8:45  am] 
MUJNQ  COM  4t10-7a-M 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Dodwt  No.  FR-4730-N-2S] 

Federal  Property  Suitable  ae  Facilltiee 
To  AeeMtfte  Home  lees 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD 
action:  Notice. 


This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  June  21 .  2002. 
FOR  FURTNER  MFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development.  Room  7262, 
451  Seventh  Street,  SW..  Washington, 
DC  20410;  telephone  (202)  708-1234; 


TTY  number  for  the  hearing-  and 
speech-impaired  &«e  Title  V 
information  line  at  1-800-927-7588. 

8UPPI.EIIENTARY  INFORMATION:  In 
accordance  with  the  December  12  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
'  identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless. 

Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional 
properties  have  been  determined 
suitable  or  unsuitable  this  week. 
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Dated:  June  14.  2002. 

)ohn  D.  Garrity, 

Director.  Office  of  Special  Needs  Assistance 
Programs. 

(FR  Doc.  02-15497  Filed  6-20-02;  8:45  am] 

WLUNG  COOE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-068-02-1 61 0-OQ-241 E] 

Notice  of  Availability  of  Propoeed 
Reeource  Management  Plan/Final 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Availability  of 

Proposed  Resource  Management  Plan/ 

Final  Environmental  Impact  Statement 

(RMP/FEIS)  for  the  Las  Cienegas 

National  Conservation  Area  (NCA). 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
has  prepared  a  Proposed  Resource 
Management  Plan/Final  Environmental 
Impact  Statement  (RMP/FEIS)  for  the 
Las  Cienegas  National  Conservation 
Area  (NCA)  and  Sonoita  Valley 
Acquisition  Planning  District  located  in 
Pima  and  Santa  Cruz  Counties,  Arizona. 

The  RMP/FEIS  has  been  prepared 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA).  the  Federal  Land 
Policy  and  Management  Act  (FLPMA). 
the  act  establishing  the  Las  Cienegas 
National  Conservation  Area  (H.R.  2941), 
and  BLM  management  policies. 

The  RMP/FEIS  was  developed  with 
broad  public  participation  through  a 
five-year  collaborative  planning  process. 
Land  use  planning  for  Uie  NCA  and 
Acquisition  Planning  District  are 
included  in  the  document  which 
addresses  management  on 
approximately  49,000  acres  of  public 
land. 

DATES:  The  RMP/FEIS  will  be  available 
for  review  and  protest  of  the  proposed 
land  use  plan  decisions  for  30  days  from 
the  date  the  Environmental  Protection 
Agency  (EPA)  publishes  its  Notice  of 
Availability  (NOA)  of  this  RMP/FEIS  in 
the  Federal  Register.  Protests  must  be 
filed  in  accordance  with  the  instructions 
described  in  the  Supplemental 
Information  section  of  this  notice. 
ADDRESSES:  Copies  of  the  RMP/FEIS  are 
available  from  the  Field  Manager, 
Tucson  Field  Office,  Bureau  of  Land 
Management,  12661  E.  Broadway  Blvd., 
Tucson,  AZ  85748. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Simms,  Ecosystem  Planner, 
Tucson  Field  Office,  Bureau  of  Land 


Management,  12661  E.  Broadway  Blvd., 
Tucson.  AZ  85748,  Telephone  520-258- 
7200. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  43  CFR  1610.5-2,  any 
person  who  participated  in  the  planning 
process  and  believes  they  may  be 
adversely  affected  by  approval  of  the 
resource  management  plan  may  protest 
the  proposed  land  use  plan  decisions  of 
the  RMP/FEIS  document. 

The  protest  may  raise  only  those 
issues  which  were  submitted  for  the 
record  during  the  planning  process.  The 
protest  must  be  in  writing  and  within 
the  date  the  EPA  publishes  it's  NOA  of 
this  RMP/FEIS  in  the  Federal  Register. 
The  protest  must  be  complete  and  filed 
with  the  Director,  Bureau  of  Land 
Management  (WO-210,  ms  1050LS), 
Attention:  Brenda  Hudgens-Williams. 
Protest  Coordinator,  1849  C  Street  NW, 
Washington,  DC  20240.  If  you  wish  to 
send  your  protest  using  an  overnight 
express  delivery  service,  the  address  is. 
Director,  Bureau  of  Land  Management 
(WO-210),  Attention:  Brenda  Hudgens- 
Williams,  Protest  Coordinator,  1620  L 
Street  NW,  Suite  1075,  Washington,  DC, 
20036.  Also  please  send  a  copy  of  any 
protest  along  with  all  backup 
documentation  to  Karen  Simms,  Tucson 
Field  Office,  12661  E.  Broadway  Blvd., 
Tucson,  AZ  85748. 

In  order  to  be  considered  complete, 
your  protest  must  contain,  at  a 
minimum,  the  following  information: 

1.  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest. 

2.  A  statement  of  the  issue  or  issues 
being  protested. 

3.  A  statement  of  the  part  or  parts  of 
the  proposed  RMP  being  protested.  To 
the  extent  possible,  this  should  be  done 
by  reference  to  specific  pages, 
paragraphs,  sections,  tables,  maps,  etc., 
included  in  the  document. 

4.  A  copy  of  all  documents  addressing 
the  issue  or  issues  that  you  submitted 
during  the  planning  process  or  a 
reference  to  the  date  the  issue  or  issues 
were  discussed  for  the  record. 

5.  A  concise  statement  explaining 
why  you  believe  the  proposed  plan  is 
wrong.  The  explanation  should  include 
all  relevant  facts  and  reasons,  and 
documentation  rather  than  merely 
expressing  disagreement  with  the 
proposed  decision. 

Single  copies  of  the  RMP/FEIS  will  be 
available  at  the  start  of  the  30-day 
protest  period  at  the  BLM  Tucson  Field 
Office,  12661  E.  Broadway,  Tucson, 
Arizona  85748.  The  RMP/FEIS  may  be 
reviewed  via  the  Internet  at  http:// 
www.az.blm.gov.  Interested  persons  not 
already  on  the  mailing  list  may  request 


a  hard  copy  or  a  CDROM  of  the  RMP/ 
FEIS  fi-om  the  BLM  Tucson  Field  Office. 

Background 

The  RMP/EIS  analyzed  four 
alternatives  to  manage  natural  and 
cultural  resources,  visitor  use  and 
access,  grazing,  smd  maintenance  of 
desired  resource,  economic  and  quality- 
of-life  conditions.  Alternative  1,  the  no 
action  alternative^  represents  the 
continuation  of  existing  management 
decisions  within  the  National 
Conservation  Area  and  Sonoita  Valley 
Acquisition  Planning  District. 
Alternative  2,  the  proposed  plan  or 
BLM's  preferred  alternative,  emphasizes 
ecosystem  management  and  the  use  of 
partnerships  and  collaboration  to 
achieve  desired  resource  conditions. 
Alternative  3  proposes  allowing  the 
greatest  mix  of  land  uses  with 
restrictions  to  protect  sensitive  areas 
and  with  fewer  road  closures  and 
restrictions  than  the  other  alternatives. 
Alternative  4  emphasizes  land  use 
closures  and  restrictions  and  limits  on 
development  to  achieve  desired 
resource  conditions  maldng  it  the  most 
restrictive  of  the  alternatives. 

The  proposed  plan  (Alternative  2)  is 
designed  to  achieve  or  maintain  desired 
future  conditions  developed  through  the 
Sonoita  Valley  Planning  Partnership 
process.  Under  the  preferred  alternative 
land  use  plan,  the  public  lands  are  open 
to  livestock  grazing  and  dispersed 
recreation,  both  motorized  and 
mechanized  vehicles  are  limited  to 
designated  routes,  and  recreation  is 
managed  within  three  zones.  Two  utility 
corridors  are  established  and  the  public 
lands  are  closed  to  mineral  entry  and 
location.  The  public  lands  in  the 
planning  area  will  be  designated  as  an 
Area  of  Critical  Environmental  Concern 
(ACEC)  upon  approval  of  the  RMP.  The 
preferred  alternative  (Alternative  2) 
includes  a  series  of  management  actions 
to  meet  the  desired  resource  conditions 
for  upland  and  riparian  vegetation, 
wildlife  habitats,  and  cultural  and 
visual  resources  as  well  as  livestock 
grazing  and  recreation  management 
actions. 

Dated:  April  29.  2002. 
Denise  Meridith, 
State  Director. 

|FR  Doc.  02-15640  Filed  6-20-62:  8:45  ami 
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DEPARTMENT  OF  THE  tNTEmOR 

Natlonai  Park  Servtoe 

Notic*  of  Boundary  RovMon,  and 
Opportunity  for  Public  Commant, 
Miaalon  San  Joaa  Unit,  San  Antonio 
Mlaalona  National  HIatorlcal  Park 

agency:  National  Park  Service.  Interior. 
action:  Notice. 

summary:  Title  II.  §  201  of  the  Act  of 
November  10.  1978.  Public  Law  No.  95- 
629.  92  Stat.  3635.  3636.  codified  as 
amended  at  16  U.S.C.  410ee  (2000). 
established  San  Antonio  Missions 
National  Historical  Park  in  San  Antonio. 
Texas.  Subsection  201(a)  of  that  act. 
codified  as  amended  at  16  U.S.C. 
subsection  410ee(a)  provides  that,  after 
advising  the  Committee  on  Energy  and 
Natural  Resources  of  the  United  States 
Senate  and  the  Committee  on  Natural 
Resources  of  the  United  States  House  of 
Representatives,  in  writing,  the 
Secretary  of  the  Interior  may  make 
minor  revisions  of  the  boundaries  of  the 
park  when  necessary  by  publication  of 
a  revised  drawing  or  other  boundary  • 
description  in  the  Federal  Register.  The 
National  Park  Service  has  so  advised  the 
Congressional  committees  of  this  minor 
boundary  revision. 

The  boundary  revision  will  result  in 
the  addition  of  9.113  acres  of  land 
known  as  San  Antonio  Missions 
National  Historical  Park  (SAAN)  Tract 
102-20  which  adjoins  the  Mission  San 
Jose  y  San  Miguel  de  Aguayo  Unit  of  the 
park.  This  parcel  has  significant  cultural 
resources  that  contribute  to  the 
interpretation  of  Mission  San  Jose. 
Additionally,  the  parcel  will  provide 
pedestrian  access  to  the  San  Antonio 
River  along  renmants  of  the  historic 
grist  mill  ditch. 

Tract  102-20  is  depicted  on  the 
SAAN  land  acquisition  status  map 
segment  102.  drawing  number  472/ 
80.026-D.  prepared  by  the  Land 
Resources  Program  Center. 
Intermountain  Region.  This  map  is  on 
file  and  available  for  inspection  in  the 
office  of  the  National  Park  Service.  Land 
Resources  Program  Center. 
Intermountain  Region,  and  the  office  of 
the  Superintendent.  San  Antonio 
Missions  National  Historical  Park. 
DATES:  Notice  is  hereby  given  that, 
effective  on  the  date  of  publication  of 
this  notice,  the  boundaries  of  San 
Antonio  Missions  National  Historical 
Park  are  revised  pursuant  to  the  above- 
cited  act  to  include  the  lands  depicted 
as  Tract  102-20  on  the  map  having 
drawing  number  472/80.026-D. 
Comments  will  be  received  on  or  before 
July  22.  2002. 


AOORESSeS:  Send  comments  to  the 
Superintendent,  San  Antonio  Missions 
National  Historical  Park,  2202  Roosevelt 
Avenue.  San  Antonio.  TX  78210-4919. 
FOR  FURTHER  INFORMATION  CONTACT: 
Further  information  about  this  minor 
boundary  revision  may  be  obtained  from 
the  Superintendent,  San  Antonio 
Missions  National  Historical  Park,  2202 
Roosevelt  Avenue,  San  Antonio,  Texas 
78210-4919. 

Dated:  April  9,  2002. 
Karm  P.  Wade, 

Regional  Director.  Intermountain  Region. 

National  Park  Service. 

IFR  Doc.  02-15637  Filed  &-20-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Temporary  Conceeelon  Contract  for 
Fke  Island  National  Saaahora,  NY 

agency:  National  Park  Service,  Interior. 
action:  Public  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  temporary  concession 
contract  authorizing  the  operation  of 
marina,  food  service,  campground,  and 
sundry  merchandise  sales  facilities  and 
services  for  the  public  at  Fire  Island 
National  Seashore,  New  York  for  a  term 
not  to  exceed  October  31,  2002, 
effective  DATE:  July  22,  2002, 
AOORESSES:  Concession  Program 
Manager,  National  Park  Service, 
Northeast  Region,  Concession 
Management  Program,  15  State  Street, 
Boston.  MA  02109-3572. 
SUPPLEMENTARY  INFORMATION:  This 
temporary  concession  contract  is  being 
awarded  to  the  Davis  Park  Marine 
Services,  Inc.,  Patchogue,  New  York.  It 
is  necessary  to  award  the  contract  in 
order  to  avoid  interruption  of  visitor 
services. 

This  action  is  issued  pursuant  to  36 
CFR  Part  51.24(a).  This  is  not  a  request 
for  proposals  and  no  prospectus  is  being 
issued  at  this  time.  The  Secretary 
intends  to  issue  a  competitive 
solicitation  for  offers  for  a  long-term 
operator  for  various  services,  to  begin  in 
2003.  You  may  be  placed  on  a  mailing 
list  for  receiving  information  regarding 
the  competitive  solicitation  by  sending 
a  written  request  to  the  above  address. 

Dated:  April  5.  2002, 
Chrjrsandra  Walter, 
Regional  Director.  Northeast  Region. 
IFR  Doc.  02-15638  Filed  6-20-02:  8:45  am) 
MXMO  COOl  4310-7»-# 


DEPARTMENT  OF  THE  INTERIOR 

Environmental  Statements;  Notice  of 
Intent:  Blacayne  NatkMial  Park,  FL 

agency:  National  Park  Service, 
ACTION:  Notice  of  intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
for  a  General  Management  Plan 
Amendment  for  Biscayne  National  Park, 
Florida,  > 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Park  Service  (NPS)  is 
preparing  a  draft  environmental  impact 
statement  (DEIS)  for  an  Amendment  to 
the  Biscayne  National  Park  General 
Management  Plan.  This  effort  will  result 
in  a  plan  to  guide  the  management  of 
the  7  stilt  structures  that  are  located  in 
the  northern  end  of  Biscayne  National 
Park  in  Biscayne  Bay,  Florida. 
Management  options  being  considered 
include  removing  the  structures  from 
the  bay,  public  use  of  the  structures 
consistent  with  NPS  policy  and  best 
management  practices  for 
environmental  protection,  leasing  the 
structures  to  a  non-profit  trust,  and 
leasing  the  structures  for  private  uses 
under  NPS  management. 

Major  issues  potential  impacts  on 
water  quality,  biological  resources, 
scenic  retources,  cultural  resources,  and 
the  visitor  experience. 

To  facilitate  sound  planning  and 
consideration  of  environmental 
resources,  the  NPS  intends  to  gather 
information  necessary  for  the 
preparation  of  the  General  Management 
Plan  Amendment/DEIS  and  to  obtain 
suggestions  and  information  from  other 
agencies  and  the  public  on  the  scope  of 
issues  to  be  addressed  in  the 
Management  Plan  Amendment/DEIS, 
Comments  and  participation  in  this 
scoping  process  are  invited. 
Participation  in  the  planning  process 
will  be  encouraged  and  facilitated  by 
various  means,  including  newsletters 
and,  subsequent  to  the  issuance  of  a' 
draft  General  Management  Plan 
Amendment/DEIS,  by  open  houses  or 
meetings.  Comments  previously 
submitted  to  NPS  pursuant  to  public 
meetings  held  on  September  24  and  25, 
2001,  in  Miami,  Florida  and  Homestead, 
Florida  to  provide  the  public  an 
opportunity  to  give  their  ideas  to  the 
NPS  regarding  the  future  of  Stiltsville 
will  continue  to  be  part  of  the  public 
record  on  this  planning  process. 
Similarly,  comments  on  future  uses  of 
Stiltsville  were  also  received  during 
Biscayne  National  Park's  General 
Management  Plan  public  scoping 
meetings  held  in  January  2001  and 
September  2001  in  various  locations 
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and  these  will  also  be  part  of  the  public 
record. 

DATES:  The  NPS  will  conduct  public 
open  house  meetings  to  receive  public 
comments  on  the  Draft  General 
Management  Plan  Amendment/DEIS. 
Locations,  dates,  and  times  of  public 
open  house  meetings  will  be  announced 
in  the  local  press,  in  NPS  newsletters 
and  on  the  park  website,  http:// 
www.nps.gov/bisc  and  may  also  be 
obtained  by  contacting  Biscajme 
National  Park, 

ADDRESSES:  Written  conmients  and 
information  concerning  the  scope  of  the 
General  Management  Plan  Amendment/ 
DEIS  and  other  matters  should  be  sent 
to  the  following  address:  General 
Management  Plan  Amendment, 
Biscayne  National  Park,  9700  SW  328th 
St„  Homestead,  Florida  33033.  Requests 
to  be  added  to  the  project  mailing  list 
should  be  directed  to  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Biscayne  National  Park, 
305-230-1144  ext.  3002. 
SUPPLEMENTARY  INFORMATION:  The  NPS 
is  developing  an  amendment  to 
Biscayne  National  Park's  1983  General 
Management  Plan  for  management  of 
the  7  stilt  structures  located  in  the 
northern  part  of  Biscayne  National  Park 
in  Biscayne  Bay.  In  1980,  the  park's 
northern  boundary  expanded  and 
Biscayne  National  Monument  became 
Biscayne  National  Park.  In  1985,  when    ' 
the  State  of  Florida  transferred 
ownership  of  the  bay  bottom  within  the 
expansion  area  to  the  park,  it  also 
.transferred  the  leases  for  the  property, 
which  the  structures  occupy.  The  leases 
expired  in  July  1999.  The  park's  1983 
General  Management  Plan, 
Development  Concept  Plan,  Wilderness 
Study,  and  Environmental  Assessment 
recommended  removing  the  structures 
before  the  leases  expired.  Because  of 
numerous  expressions  of  public  interest 
in  maintaining  the  structures,  the  NPS 
initiated  a  multi-stage  planning  process 
to  identify  and  recommend  future 
public  uses  of  the  structures  consistent 
with  NPS  policy. 

Our  practice  is  to  make  comments, 
including  names  and  addresses  of 
respondents  available  for  public  review 
during  regular  business  hours.  If  you 
wish  for  us  to  withhold  your  name  and/ 
or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 


Dated:  May  15,  2002. 
W.  Thomas  Brown, 

Acting  Regional  Director,  Southeast  Region. 
(FR  Doc.  02-15666  Filed  6-20-02:  8:45  am) 
BHJJNG  CODC  4310-70-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Death  Valley  National  Park  Advisory 
Commission 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Meeting  notice. 

summary:  This  notice  sets  forth  the  date 
of  the  June  25,  2002  meeting  of  the 
Death  Valley  National  Park  Advisory 
Commission, 

DATES:  The  public  meeting  will  be  held 
on  June  25,  2002  from  9  a.m.  to  4:30 
p,m, 

ADDRESSES:  The  meeting  will  be  held  at 
the  Death  Valley  National  Park  Visitor 
Center  Auditorium,  Highway  190,  Death 
Valley,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  T.  Reynolds,  Death  Valley 
National  Park,  PO  Box  579,  Death 
Valley,  California,  92328. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Commission  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Death  Valley 
National  Park  Advisory  Commission, 
PO  Box  579,  Death  Valley,  California. 
92328,  Due  to  mis-routing  of  U.S.  mail, 
the  notice  could  not  be  published  at 
least  15  days  prior  to  the  meeting  date. 
The  National  Park  Service  regrets  this 
error  but  is  compelled  to  hold  the 
meeting  as  scheduled  because  of  the 
significant  sacrifice  re-scheduling  could 
require  of  committee  members  who 
have  adjusted  their  schedules  to 
accommodate  the  meeting  date.  Since 
the  meeting  date  has  received 
widespread  publicity  in  area  news 
media  and  among  the  parties  most 
affected,  the  National  Park  Service 
believes  that  the  public  interest  will  not 
be  adversely  affected  by  the  less-than- 
15-days  advance  notice  in  the  Federal 
Register. 

Agenda:  The  June  25,  2002  meeting 
will  consist  of  handing  out  the  final 
General  Management  Plan  for  Death 
Valley  National  Park;  Operational 
Updates  on  Park  Activities  which 
include  the  Furnace  Creek 
Environmental  Impact  Statement  and 
related  water  issues;  the  pending 
acquisition  of  Barrick  Mines  Inc. 
Administrative  Site;  briefing  on  the 


California  Desert  Park  Foundation;  Fee 
Demonstration  project  update;  Natural 
History  Association  update;  Timbisha 
Shoshone  Tribe  update;  and  a  Citizens 
Open  Forum  where  the  public  can  make 
comments  and  ask  questions  on  any 
park  activity. 

Dated:  June  10.  2002. 
Fran  P,  M ainella. 

Director 

(FR  Doc.  02-15636  Filed  6-20-02:  8:45  am] 

BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  DiviskNi 

Notice  Pursuant  to  the  Netiortai 
Cooperative  Research  and  ProductkMi 
Act  of  1993 — Natkmai  Storage  industry 
Consortium 

Notice  is  hereby  given  that,  on  May  3, 
2002,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  National  Storage 
Industry  Consortium  ("NSIC")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plainti^s  to  actual  damages  under 
specified  circumstances.  Specifically, 
Agere  Systems,  Allentown,  PA;  Euxine 
Technologies,  Broomfield,  CO;  Maxtor, 
Milpitas,  CA;  and  MEMS  Optical, 
Huntsvilles,  AL  have  been  added  as 
parties  to  this  venture.  The  following 
colleges  and  universities  have  joined 
NSIC  as  university  associate  members: 
Arizona  State  University,  Tempe,  AZ; 
Georgia  Institute  of  Technology,  Atlanta, 
GA;  Johns  Hopkins  university. 
Baltimore,  MD;  Northeastern  University, 
Boston,  MA;  Purdue  University,  West 
Lafayette,  IN;  and  University  of 
Missouri,  Columbia.  MO. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Meil>8ership  in  this  group  research 
project  remains  open,  and  NSIC  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  June  12,  1991,  NSIC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuaitt  to  section  6(b)  of  the 
Act  on  August  13,  1991  (56  FR  38465). 

The  last  notification  was  filed  with 
the  Department  on  October  18.  1999.  A 
notice  was  published  in  the  Federal 
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Register  pursuant  to  section  6(b)  of  the 
Act  on  June  26.  2000  (65  FR  39429). 

Conaiance  K.  Robinson. 

Director  of  Operations.  Antitrust  Division. 
|FR  DcK.  02-15729  Filed  6-20-02;  8:45  am) 
MJJNQ  coot  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Polieing 
Servlcee  (COPS);  Agency  Information 
Collection  Actlvltlee:  Propoeed 
Collection;  Comments  Requeeted 

ACTKW:  60-Day  Notice  of  information 
collection  under  review:  new  collection, 
Conununity  Policing  Development 
Proposal  Packet. 

The  Department  of  Justice  (DOJ). 
Office  of  Community  Oriftited  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
sixty  days  until  August  iO.  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  conunents  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Gretchen  DePasquale. 
(202)  305-7780.  Office  of  Community 
Oriented  Policing  Services.  1100 
Vermont  Avenue.  NW..  Washington,  DC 
20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Community  Policing  Development 
Proposal  Packet. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Office  of  Conmi unity 
Oriented  Policing. 

Services  Form  Number:  N/A. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  State,  local,  and  Tribal  law 
enforcement  agencies,  institutions  of 
higher  education,  and/or  non-profit/ 
profit  organizations. 

Other:  None. 

Abstract:  The  information  collected 
will  be  used  by  the  COPS  Office  to 
determine  grantee's  eligibility  for 
funding  under  Community  Policing 
Development  initiatives,  which  address 
current  law  enforcement/commimity 
needs  and  emerging  law  enforcement 
issues. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  200 
responses.  The  estimated  amoimt  of 
time  required  for  the  average  respondent 
to  respond  is  9  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  approximately 

1 .800  hours  annual  burden  hours 
associated  with  this  information 
collection. 

If  additional  information  is  required 
contact:  Brenda  Dyer.  Deputy  Clearance 
Officer.  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  United  States  Department  of 
Justice,  601  D  Street  NW..  Patrick  Henry 
Building,  Suite  1600,  NW.,  Washington. 
DC  20530. 

Dated:  June  14.  2002. 
Brenda  Dyer. 

Deputy  Clearance  Officer.  United  States 
Department  offustice. 
|FR  Doc.  02-15647  Filed  6-20-02:  8:45  am) 
MXMO  COM  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comments  Requestsd 

ACTION:  60-Day  notice  of  information 
collection  imder  review:  New 
collection;  Methamphetamine 
Discretionary  Grant  Program 
application. 

The  Department  of  Justice  (DOJ), 
Office  of  Community  Oriented  Policing 
Services  (COPS)  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  app{ouaUn 
accordance  with  the  Paperwork^ 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
sixty  days  until  August  20.  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Gretchen  DePasquale. 
(202)  305-7780.  Office  of  Community 
Oriented  Policing  Services.  1100 
Vermont  Avenue,  NW.,  Washington.  DC 
20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 

.  other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 
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(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Methamphetamine  Discretionary  Grant 
Program  Application. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  From  Number:  None.  U.S. 
Department  of  Justice.  Office  of 
Community  Oriented  Policing  Services 
(COPS). 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Law  enforcement 
agencies  experiencing  a  significant 
Methamphetamine  problem.  Other: 
None.  Abstract:  The  information 
collected  will  be  used  by  the  COPS 
Office  to  determine  grantee's  eligibility 
for  funding  under  the 
Methamphetamine  Discretionary  Grant 
Program. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  100 
respondents.  The  estimated  amount  of 
time  required  for  the  average  respondent 
to  respond  is  14  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursj  associated  with  the 
collection:  There  are  approximately 
1,500  hours  annual  burden  hours 
associated  with  this  collection. 

If  additional  information  is  required 
contact:  Brenda  Dyer,  Deputy  Clearance 
Officer,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  United  States  Department  of 
Justice.  601  D  Street  NW.,  Patrick  Henry 
Building,  Suite  1600,  NW.,  Washington, 
DC  20530. 

Dated:  June  14.  2002. 
Brenda  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc.  02-15648  Filed  6-20-02;  8:45  am] 
MLLINO  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agsncy  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requestsd 

action:  60-Day  notice  of  information 
collection  under  review:  new.  mental 
health  and  juvenile  justice:  building  a 
model  for  effective  service  delivery. 

The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs,  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  August  20,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions  or 
need  a  copy  of  the  proposed  information 
collection  instnmient  with  instructions 
or  additional  information,  please 
contact  Ellen  Wesley,  (202)  616  3558. 
Office  of  Management  and  Budget 
Services.  Office  of  Justice  Programs,  US 
Department  of  Justice,  810  Seventh 
Street  NW.,  Washington,  DC  20531. 

Request  written  comments  and 
suggestions  fi-om  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New. 

(2)  Title  of  the  Form/Collection: 
Mental  Health  and  Juvenile  Justice: 
Building  a  Model  for  Effective  Service 
Delivery. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  OJP  Form 
1121  Office  of  Juvenile  Justice  and 
Delinquency  Invention,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households;  State  and  Local 


Government.  This  study  is  designed  to 
examine:  (1)  The  mental  health  status  of 
youth  in  selected  facilities  and 
programs;  (2)  the  availability  of  mental 
health  and  related  substance  abuse 
services  for  these  youth;  (3)  the  extent 
to  which  needed  services  are  services 
are  received  by  the  youth;  and  (4)  the 
level  of  youth  and  family  satisfaction 
with  services  received. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that 
approximately  2.700  youth  will 
complete  the  Massachusetts  Youth 
Screening  Instrument — Second  Version 
(MAYSl-2),  which  takes  6-10  minutes 
to  administer.  In  addition,  a  brief  youth 
survey  on  service  utilization  and 
satisfaction,  including  some 
demographic  items,  will  be 
administered  to  all  study  participants 
with  the  MAYSI.  This  survey  will  take 
no  more  than  15  minutes  to  administer. 
The  Voice  Diagnostic  Interview 
Schedule  for  Children  Version  4  (V- 
DISC  4)  will  be  administered  to  50%  of 
those  completing  the  MAYSI-2 
interview.  The  V-DISC  4  takes  about  1 
hour  to  administer.  We  anticipate  a  total 
of  24  participants  in  the  family  focus 
groups  and  45  key  staff  interviews.  It  is 
anticipated  that  the  focus  groups  will 
take  approximately  2  hours  each,  and 
the  key  staff  interviews  will  take  45 
minutes  each. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection: 

The  estimated  total  hour  burden  to 
complete  all  data  collection  activities  is 
estimated  to  be  2,556.75  hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Department 
Deputy  Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Department  of 
Justice.  Patrick  Henry  Building.  Suite 
1600.  601  D  Street  NW.,  Washington, 
DC  20530. 

Dated:  June  14.  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 

|FR  Doc.  02-15646  Filed  6-20-02:  8:45  am) 
BILLINQ  COM  4410-1t-«l 


DEPARTMENT  OF  JUSTICE 

Office  for  VIctime  of  Crime 
[OJP(OVC)-1355C] 

Notice  of  Solicitation  for  Services  for 
Trafficking  Victims;  Corrsction 

agency:  Office  for  Victims  of  Crime. 
Office  of  Justice  Programs.  Justice. 
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action:  Correction  to  Notice  of 
Solicitation. 


summary:  This  document  provides  the 
corrected  information  regarding  when 
submissions  are  due  for  the  Services  for 
Trafficking  Victims  Solicitation,  which 
was  first  published  in  the  Federal 
Register  on  June  17.  2002  at  67  FR 
41265. 

FOR  FURTMER  INFORMATION  CONTACT: 

Michelle  Avery  Weston,  Program 
Specialist  (telephone  202-514-5084  or 
e-mail  averym&ojp.usdoj.gov. 

DATES:  Applications  for  competitive 
programs  must  be  received  (not 
postmarked)  at  the  OVC  Training  and 
Technical  Assistance  Center  located  at 
10530  Rosehaven  Street.  Suite  400, 
Fairfax.  Virginia  22030  on  Monday.  July 
29.  2002.  no  later  than  5:30  eastern 
standard  time.  OVC  will  not  grant 
extensions  of  the  due  date. 

Dated:  fune  17.  2002. 
)ohn  W.  GiUis. 

Dinctor.  Office  for  Victims  of  Crime. 
(FR  Doc.  02-15665  Filed  6-20-02;  8:45  ainl 
MJJNO  COM  4410-1«-# 


DEPARTMENT  OF  JUSTICE 
Offic*  for  Vtolkiw  of  CrliM 

[0JP(0VCH3MC1 

Notio*  of  Solicitation  for  Training  and 
Tachnlcal  Aaalatanca  for  Sarvteas  for 
Trafflddng  Victims;  Corractlon 

AGENCY:  Office  for  Victims  of  Crime. 
Office  of  Justice  Programs.  Justice. 

ACTION:  Correction  to  notice  of 
solicitation. 

summary:  This  document  provides  the 
corrected  information  regarding  when 
submissions  are  due  for  the  Training 
and  Technical  Assistance  for  Services 
for  Trafficking  Victims  solicitation, 
which  was  first  published  in  the 
Federal  Register  on  June  17.  2002  at  67 
FR  41272. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Avery  Weston,  Program 
Specialist  (telephone  202-514-5084  or 
e-mail  averym@olp.usdoj.gov. 

DATES:  Applications  for  competitive 
programs  must  be  received  (not 
postmarked)  at  the  OVC  Training  and 
Technical  Assistance  Center  located  at 
10530  Rosehaven  Street,  Suite  400, 
Fairfax.  Virginia  22030  on  Monday.  July 
29.  2002,  no  later  than  5:30  eastern 
standard  time.  OVC  will  not  grant 
extensions  of  the  due  date. 


bated:  June  17.  2002. 
John  W.  GiUis, 

Director,  Office  for  Victims  of  Crime. 

IFR  Doc.  02-15664  Filed  6-20rO2;  8:45  am] 

SHJJNQ  COOC  4410-1«-P 


DEPArrrMENT  OF  LABOR 

OfHca  Of  tha  Sacratary 

Submlaaion  for  0MB  fWvlaw; 
Commant  Raquaat 

)une  14.  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  .and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  ((202  693-4158  or  e- 
mcul  Howze-MarIeneQdoI.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Afbirs. 
Attn:  OMB  desk  Officer  for  ESA.  Office 
of  Management  and  Budget.  Room 
10235.  Washington.  DC  20503  ((202) 
395-7316).  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Re^ster. 

"^  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Notice  of  Recurrence. 

OMB  Number:  1215-0167. 

Affected  Public:  Individuals  or 
households. 


Frequency:  Once  Per  Recurrence. 

Number  of  Respondents:  550. 

Number  of  Annual  Responses:  550. 

Estimated  Time  Per  Response:  30 
minutes. 

Total  Burden  Hours:  275. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $203.50. 

Description:  The  Office  of  Workers' 
Compensation  Programs  administers  the 
Federal  Employees'  Compensation  Act 
(5  U.S.C.  8101,  et  seq).  The  statute 
provides  for  continuation  of  pay  or 
compensation  for  work  related  injury  or 
disease  resulting  from  Federal 
employment.  The  information  requested 
on  the  CA-2a  is  obtained  from 
claimants  with  previously  accepted 
injuries  who  claim  a  recurrence  of 
disability,  and  bom  their  supervisors. 
The  information  requested  relates  to  the 
specific  circumstances  leading  up  to  the 
recurrence  and  employment  and 
earnings  information.  If  this  information 
were  not  collected,  an  eligible 
beneficiary  could  be  denied  benefits,  or 
benefits  could  be  authorized  at  an 
incorrect  rate,  resulting  in  an 
underpayment  or  overpayment  of 
compensation. 

IraLMilU. 

Departmental  Clearance  Officer. 

[FR  Doc.  02-15756  Filed  6-20-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Adminlatratlon 

Notica  of  Oatarminatlona  Ragarding 
Eligibility  to  Apply  for  Worfcar 
Adjuatmant  Aaaistanca  and  NAFTA 
Tranaitlonal  Adjuatmant  Aaaistanca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  May  and  June  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated,  (2)  that  sales  or 
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production,  or  both,  of  the  firm  or  sub- 
division have  decreased  absolutely,  and 
(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-41.172;  The  Goodyear  Tire  and 

Rubber  Co..  Danville.  VA 
TA-W-41.176;  Eastern  Felt  Co..  Inc.. 

Westerly.  RI 
TA-W-41.274:  Azon  Corp..  Johnson 

City.  NY 
TA-W-41.468:  Pacific  Crest  Lumber  Co.. 

Inc..  Winlock.  WA 
TA-W-40,040:  United  Metal 

Fabricators.  Johnstown,  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-41. 496;  Alcatel  USA.  Customer 

Service/ITAS,  Piano.  TX 
TA-W-41, 388:  Fujitsu  Network 

Communications.  Inc..  Raleigh.  NC 
TA-W-40.916:  EDS.  PA  Solution  Center. 

Camp  Hills.  PA 
TA-W-40.923;  Telecruz  Technology. 

Inc.,  San  Jose.  CA 
TA-W-41,295:  Multax  Systems.  Inc..  at 

The  Boeing  Co..  Oak  Ridge.  TN 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-40.880;  Madill  Corp.,  Eugene.  OR 
TA-W-41. 028  &  A:  Anne  Klein  for 

KasperASL,  Ltd.  New  York.  NY  and 

Kasper  ASL  Ltd,  Secaucus.  NJ 
TA-W-41. 348;  S.D.  Warren  Co.  d/b/a 

Sappi  Fine  Paper  North  America, 

Somerset  Operations.  Skowhegan. 

ME 
TA-W-40.044;  BMI  Industries. 

Schaumburg.  IL 
TA-W-41. 042;  Partridge  River.  Inc.. 

Hoyt  Lakes.  MN 
TA-W-41. 049;  Hale  Products.  Inc..  St. 

Joseph.  TN 
TA-W-41.105;  Arlee  Home  Fashions. 

Leachville.  AR 
TA-W-40.932;  Allegro  Micro  Systems, 

Inc.,  Willow  Grove.  PA 
TA—W-41,300;  L  and  A  Molding  Corp.. 

Lewiston,  ME 


TA—W-41.022;  DT Magnetics.  Inc.. 
Knightdale,  NC 

TA-W-4 1 .386;  Ericsson.  Inc.. 
Lynchburg.  VA 

TA-W-4 1,073;  VishayDale  Electronics, 
Film  Div.,  Norfolk.  NE:  "All  workers 
producing  thin  film  products  and  E- 
Rel  products  are  denied  eligibility 
to  apply  for  adjustment  assistance. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-41. 170;  Hoskins  Manufacturing 

Co..  Hamburg  Plant,  Hamburg.  MI: 

November  29.  2000. 
TA-W-41, 545;  Multi  Products,  Inc., 

Tool. Room  Div.,  Erie,  PA:  May  6. 

2001. 
TA-W-39,291:  Emerson  Electric  Co., 

White-Rodgers  Div.,  Affton.  MO: 

April  11.2000. 
TA-W-39.998;  Cook  Technologies,  Inc., 

Green  Lane,  PA:  August  23.  2000. 
TA-W-40.731 ;  Fulflex  of  Virginia, 

Stuart.  VA:  December  10,  2000. 
TA-W-40,861;  Master  Design  Furniture, 

Eupora,  MS:  February  6.  2001. 
TA-W-40.91 7;  Hunter  Sadler,  Tupelo. 

MS:  September  29.  2001. 
TA-W-41.015e-A;E.J  Footwear  LLC. 

Franklin.  TN  and  Endicott.  NY: 

February  14.2001. 
TA-W-39.084;  Consolidated  Auto 

Screen,  Woonsocket,  RI:  April  4, 

2000. 
TA-W-41. 151  6- A;  Bernard  Chaus.  Inc.. 

Secaucus,  NJ  and  New  York,  NY: 

February  7,  2001. 
TA-W-41, 159;  Renfro  Corp.,  Star  Plant. 

Star,  NC:  January  30,  2001. 
TA-W-41,184;  Xerox  Corp.,  Electronics 

Delivery  Unit,  El  Segundo,  CA: 

February  26.  2001. 
TA-W-4 1.1 87;  Flowline  Div..  Markovitz 

Enterprises,  Inc.,  New  Castle,  PA: 

February  18,  2001. 
TA-W-41, 217;  Scotty  Fashions  Cutting, 

Pen  Argyl,  PA:  March  14,  2001. 
TA-W-41.218;  Scottv  Fashions  *1.  Little 

Gap]  PA:  March  14,  2001. 
TA-W-41, 270;  Devil  Dog  Manufacturing 

Co.,  A  Div.  Of  General  Sportswear 

Co..  Inc.,  Zebulon,  NC:  March  5, 

2001. 
TA-W-4 1,280;  Pat  and  Rose  Dress,  Inc., 

New  York,  NY:  March  6,  2001. 
TA-W-41, 073;  Vishay  Dale  Electronics, 

Film  Div.,  Norfolk,  NE:  February  7, 

2001.  "All  workers  engaged  in  the 

production  of  thick  film  military 

chips  are  eligible  to  apply  for 

adjustment  assistance  under 

Section  223  of  the  Trade  Act  of 

1974.". 


TA-W-4 1,092:  Standard  Gage  Div.. 

Brown  and  Sharpe,  Inc.. 

Poughkeepsie.  NY:  January  11, 

2001. 
TA-W-41,113;  American  Fine  Wire 

Corp..  Div.  OfKulicke  and  Soffa 

Industries.  Selma,  AL:  February  22. 

2001 
TA-W-41, 031:  Great  American  Knitting 

Mills,  Inc.,  Bally,  PA:  April  18, 

2002. 
TA-W-4 1.282;  Precision  Technologies, 

Inc..  Franklin,  PA:  March  1.  2001. 
TA-W-41 .291 ;  Braden  Manufacturing, 

LLC.  Fort  Smith,  AR:  March  25. 

2001. 
TA-W-4 1,314;  Schneider  Mills,  Inc.. 

Alexander  Mills.  Plant.  Forest  City. 

NC:  April  24,  2001. 
TA-W-41, 483;  Acorn  Products  Co.,  Inc., 

Lewiston.  ME:  July  24.2001. 
TA-W-41, 489;  Goss  and  Deleeuw 

Machine  Co.,  Inc.,  Kensington,  CT: 

April  25.  2001. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a).  Subchaper  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  May  and 
June,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increased  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision:  ■ 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
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articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Detemiinatioiis  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-05513:  Cook 

Technologies.  Inc..  Green  Lane,  PA 
NAFTA-TAA-05551:  Froedtert  Malting. 

A  Div.  Of  International  Malting  Co., 

LLC.  Milwaukee.  WI 
NAFTA-TAA-05845:  Hale  Products, 

Inc..  St.  Joseph.  TN 
NAFTA-TAA-06002:  Burlington 

Chemical  Co..  Burlington.  NC 
NAFTA-TAA-06007:  Schneider  Mills. 

Alexander  Mills  Plant.  Forest  City, 

NC 
NAFTA-TAA-06029:  T  and  T  Land  and 

Timber.  Inc..  Rexford.  MT 
NAFTA-TAA-06087;  International 

Paper,  Corinth,  NY 
NAFTA-TAA-06067;  Ericsson.  Inc., 

Lynchburg,  VA 
NAFTA-TAA-06100:  Pacific  Crest 

Lumber  Co.,  Inc.,  Winlock,  WA 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 
NAFTA-TAA-06092:  Levcor 

International.  New  York.  NY 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivision  (including 
workers  in  any  agricultural  firm  or 
appropriate  sub-division  thereof)  did 
not  become  totally  or  partially  separated 
from  employment. 
NAFTA-TAA-05606:  Cooper-Standard 

Automotive.  Fairview 

Manufacturing  Facility,  Fairview, 

Ml 

Affinnative  Determinatioiis  NAFTA- 
TAA 

NAFTA-TAA-O6094;  L.G.  Philips 

Displays,  Ottawa,  OH:  April  3, 

'2001. 
NAFTA-TAA-06140:  Louisville  Ladder 

Group  LLC.  Louisville.  KY:  April  18, 

2001. 
NAFTA-TAA-05707:  Hunter  Sadler. 

Tupelo,  MS:  September  29.  2001. 

I  hereby  certify  that  the 
aforementioned  determinations  were 


issued  during  tne  month  of  May  and 
June,  2002.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  G-5311,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  June  13.  2002. 
Edward  A.  Tomchick. 

Director.  Division  of  Trade.  Adjustment 

Assistance. 

(FR  Dot..  02-15752  Filed  6-20-02:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminlatration 

[TA-W-40,234] 

Agara  Syatama,  Orlando,  FL;  Nollea  of 
Negative  Determination  Regarding 
Application  for  Reoonalderatlon 

By  application  received  April  25, 
2002,  the  International  Brotherhood  of 
Electrical  Workers  (IBEW),  Local  Union 
2000,  requested  adininistrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  was  signed  on  March 
11,  2002  and  published  in  the  Federal 
R^lister  on  March  29,  2002  (67  FR 
15225). 

Pxirsuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideratfcn  of 
the  decision. 

The  TAA  petition  filed  on  behalf  of 
workers  at  Agere  Systems,  Orlando, 
Florida  engaged  in  the  production  of 
wafers  for  integrated  circuits,  was 
denied  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  Section  222(3)  of  the 
Trade  Act  of  1974,  as  amended,  was  not 
met.  The  subject  firm  did  not  import 
wafers.  The  subject  firm  primarily 
produced  wafers  for  export. 

The  IBEW  requests  administrative 
reconsideration  based  on  the  fact  that 


the  wafers  produced  by  the  subject  plant 
are  shipped  to  foreign  sources,  then 
produced  into  computer  chips  and  a 
portion  of  those  foreign  produced 
computer  chips  are  then  imported  back 
to  the  United  States 

Imports  "like  or  directly  competitive" 
with  what  the  subject  plant  produced 
must  "contribute  importantly"  to  the 
layoffs  at  the  subject  firm.  Therefore,  the 
scenario  as  presented  by  the  petitioner 
relating  to  the  subject  plant's  wafer 
production  being  exported  to  Asia, 
produced  into  computer  chips  and  then 
imported  back  to  the  United  States  does 
not  meet  the  eligibility  requirements  of 
the  Trade  Act  of  1974.  The  product 
produced  by  the  subject  firm,  a  wafer 
(which  includes  the  circuit)  is  not  "like 
or  directly  competitive"  with  a  finished 
integrated  circuit,  such  as  a  computer 
chip. 

The  IBEW  further  indicates  that  the 
subject  plant  produced  the  same 
product  as  TAA  certified  plants  at  Agere 
Systems,  Integrated  Circuits,  Reading, 
Pennsylvania  (TA-W-39,437)  and  the 
Integrated  Circuits  Division,  Allentown, 
Pennsylvania  (TA-W-39,449). 

A  review  and  further  clarification 
from  the  company  shows  that  a 
meaningful  portion  of  the  products 
produced  at  the  Pennsylvania  plants 
were  finished  integrated  circuits,  not  the 
wafers  (with  circuits)  as  produced  by 
the  subject  plant.  The  Pennsylvania 
plants  served  a  different  customer  base 
than  the  subject  plant.  The  wafers  (with 
circuits)  are  not  like  or  directly 
competitive  with  the  finished  products 
produced  at  the  Pennsylvania  facilities. 
The  subject  plant's  wafer  production  is 
not  integrated  into  the  TAA  certified 
Pennsylvania  plants'  production. 
Therefore,  the  "contributed 
importantly"  criterion  is  not  met. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington.  DC.  this  6th  day  of 
)une.  2002. 
Edward  A.  Tomchick 
Director,  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  02-15746  Filed  6-20-02;  8:45  am] 
MLUNQ  COOK  4610-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminlatration 

[TA-W-40,531] 

Price  Pfiater,  inc.,  Pacoima,  CA; 
Diamiaaal  of  Application  for 
Reconaideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Price  Pfister,  Inc.,  Pacoima,  California. 
The  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-40.531;  Price  Pfister,  Inc.,  Pacoima, 
California  (June  3.  2002). 

Signed  at  Washington,  DC  this  14th  day  of 
)une,  2002. 

Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  02-15749  Filed  6-20-02;  8:45  am) 
BHJJNGCOOE  4S10-aO-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminlatration 

[TA-W-40,584  and  TA-W-40,584A] 

Roclcweii  Coiiina.  A/K/A  New  Roclcweli, 
Pomona,  California  and  Roclcweli 
Coiiina,  A/K/A  New  Roclcweli,  Irvine 
Callfomia;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjuetment  Aaaiatance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  8,  2002,  applicable  to  workers  of 
Rockwell  Collins  plants  located  in 
Pomona  and  Irvine,  California.  The 
notice  was  published  in  the  Federal 
Register  on  March  29,  2002  (67  FR 
15226). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  State  show 
that  the  workers  wages  are  reported  to 
the  Unemployment  Insurance  tax 
account  for  New  Rockwell. 

The  intent  of  the  certification  is  to 
provide  coverage  to  all  workers  of  the 
subject  firm  impacted  by  increased 
imports  of  in-flight  entertainment 
systems.  Therefore,  the  Department  is 


amending  the  certification  to  include 
workers  of  the  firm  whose  wages  are 
paid  by  New  Rockyvell. 

The  amended  notice  applicable  to 
TA-W-40,584  and  TA-W-40,584A  is 
hereby  issued  as  follows: 

All  workers  of  Rockwell  Collins,  also 
known  as  New  Rockwell,  Pomona, 
California  (TA-W-40,584)  and  Irvine, 
California  (TA-W-40.584A),  who 
became  totally  or  partially  separated 
from  employment  on  or  after  January  3, 
2001  through  March  8,  2004,  are  eligible 
to  apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 
Workers  of  Rockwell  Collins,  also 
known  as  New  Rockwell,  Pomona, 
California  and  Irvine,  California, 
engaged  in  the  production  of  the  8.6" 
Boeing  retract  for  PAVES  in-flight 
entertainment  system  are  covered  under 
TA-W-39,179  and  TA-W-39,179A, 
respectively,  through  July  16.  2003;  and 
beginning  July  17,  20,03  through  March 
8,  2004,  are  eligible  under  this 
certification  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974. 

Signed  in  Washington,  DC  this  6th  day  of 
June,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-15750  Filed  6-20-02;  8:45  am) 
BKliNO  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminlatration 

[TA-W-^,472] 

Romart,  Inc.,  Scranton,  PA;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Woricer  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
29,  2002,  applicable  to  workers  of 
Romart,  Inc.,  located  in  Scranton, 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  May  17,  2002 
(67  FR  35143). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
review  of  the  TAA  petition  investigation 
file  revealed  that  workers  of  Romart. 
Inc.,  Scranton,  Pennsylvania,  were 
previously  certified  eligible  to  apply  for 
worker  adjustment  assistance  under 
petition  number  TA-W-35,232,  which 
expired  December  1 ,  2000. 


In  order  to  avoid  an  overlap  in  worker 
group  coverage,  the  Department  is 
amending  this  certification  to  change 
the  impact  date  from  October  24.  2000 
toDecember  2,  2000. 

The  amended  notice  applicable  to 
TA-W-40,472  is  hereby  issued  as 
follows: 

All  workers  of  Romart,  Inc.,  Scranton, 
Pennsylvania,  engaged  in  employment 
related  to  the  production  of  of  men's  and 
boys'  dress  and  sport  coats  and  other  formal 
wear,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  2,  2000,  through  April  29,  2004. 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  7th  day  of 
)une,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-15748  Filed  6-20-02:  8:45  ami 
BaUNO  CODE  481»-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-w-40.805] 

Valeo  Climate  Control,  Decatur,  IL; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Valeo  Climate  Control,  Decatur.  Illinois. 
The  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-40,805;  Valeo  Climate  Control. 
Decatur,  Illinois  (June  3.  2002) 

Signed  at  Washington.  DC  this  14th  day  of 
lune,  2002. 

Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-15751  Filed  6-20-02;  8:45  am) 
BILUNG  CODE  4510-30-^ 
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DEPARTMENT  OF  LABOR 

EmployflMnt  and  Training 
Adminiatration 


[TA-W-40.349] 

Wlllanwita  Induatrtaa,  Inc.,  (Currantly 
Known  as  Wayarhauasar),  Saginaw 
Planar,  SagiiMw,  OR;  Notica  of 
Raviaad  Datarminatlon  on 
Raconaidaration 

By  letter  of  May  4.  2002.  the  company 
requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  March 
26,  2002.  based  on  the  finding  that  a 
survey  of  customers  indicated  that 
increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
subject  firm.  The  denial  notice  was 
published  in  the  Federal  Register  on 
April  5.  2002  (67  FR  16441). 

The  company  requested  further 
examination  of  the  survey  conducted  by 
the  Department  of  Labor  (DOL)  and  also 
requested  that  a  new  survey  be 
conducted  if  the  initial  survey  was 
performed  incorrectly. 

The  Department  on  further  review  of 
the  survey  results  discovered  that  a 
major  customer  increased  their  reliance 
on  imported  lumber  like  or  directly 
competitive  with  products  produced  at 
the  subject  plant  during  relevant  period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration.  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Willamette 
Industries.  Inc..  Saginaw  Planer. 
Saginaw,  Oregon  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  subject 
firm.  In  accordance  with  the  provisions 
of  the  Act.  I  make  the  following 
certification: 

All  workers  of  Willamette  Industries.  Inc.. 
Saginaw  Planer.  Saginaw.  Oregon  who 
became  totally  or  partially  separated  from 
employment  on  or  after  November  2.  2000 
through  two  years  from  the  date  of  this 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 


Signed  in  Washington.  DC  this  6th  day  of 
June  2002. 

Edward  A.  Tomchiclc. 
Director.  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  02-15747  Filed  6-20-02;  8:45  am] 

BILUNQ  coot  4810-W-P 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 

Propoaad  Information  Coliaction 
Raqusst  Submittsd  for  Public 
Commsnt  and  Racommandatlona; 
l.abor  CsfUflcation  for  ttia  Tamporary 
Employmant  of  Nonimmigrant  Allana 
In  Agricultura  m  tha  Unitad  Stataa; 
Administratlva  Msasurss  To  Improvo 


AGENCY:  Employment  and  Training 
Administration,  Labor. 

action:  Notice:  request  for  comments. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95).  44  U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instnunents  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Department  of  Labor  is  soliciting 
comments  concerning  the  piroposed 
extension  of  the  Paperwork  Reduction 
Act.  A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
AOORESSES  section  below  Augiist  20, 
2002. 

ADDRESSES:  Submit  written  comments 
to  Charlene  G.  Giles,  Team  Leader, 
Temporary  Programs,  Division  of 
Foreign  Labor  Certification. 
Employment  and  Training 
Administration.  200  Constitution 
Avenue,  NW.,  Room  C-4318, 
Washington.  DC  20210.  Telephone: 
(202)  693-2950  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

At  64  FR  34958  (June  29, 1999),  the 
Department  amended  its  regulations  to 
improve  program  performance  related  to 
the  certification  of  temporary 
employment  of  nonimmigrant 
agricultural  (H-2A  workers)  in  the 
United  States.  One  improvement  was  to 
modify  the  requirement  that  an 
employer  notify  the  State  Employment 
Security  Agency  (now  known  as  the 
State  WorWorce  Agency  (SWA)),  in 
writing,  of  the  exact  date  on  which  the 
H-2A  workers  depart  for  the  employer's 
place  of  business.  The  rule  states  that 
the  departure  date  is  now  deemed  to  be 
the  third  day  before  the  employer's  first 
date  of  need  for  the  foreign  workers. 
Only  if  the  workers  do  not  depart  by  the 
date  of  need  is  the  employer  required  to 
notify  the  SWA  as  soon  as  the  employer 
knows  that  the  workers  will  not  depart 
by  the  first  date  of  need,  but  no  later 
than  such  date  of  need.  The  employer 
also  must  notify  the  SWA  of  the 
worker's  expected  departure  date  en 
route  to  the  employment,  if  known.  The 
departure  date  is  used  as  the  starting 
date  of  the  contract  period  for  the 
purposes  of  the  "50-percent  rule"  imder 
20  CFR  655.103(e).  That  regulation 
provides  that  the  employer  must 
continue  to  provide  employment  to  any 
qualified  and  eligible  U.S.  worker  who 
applies  to  the  employer  until  50  percent 
of  the  work  contract  period,  under 
which  the  foreign  worker,  who  is  iq  the 
job.  has  elapsed.  The  employer's 
obligation  to  engage  in  positive 
recruitment  ends  on  the  day  the  foreign 
workers  depart  for  the  employer's  place 
of  business.  The  employer,  however, 
must  keep  an  active  job  order  on  file 
until  the  "50  percent  rule,  has  been  met. 
The  amendment  to  the  regulations 
regarding  the  departure  date  notification 
substantially  reduced  the  reporting 
biuden  on  employers  yet  continued  to 
allow  the  SWA  to  properly  administer 
the  "50  percent  rule". 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 
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•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

DOL  and  the  SWAs  continue  to  use 
the  dates  listed  on  the  employer's 
application  to  calculate  the  einployer's 
responsibilities  under  "50-percent 
rule".  The  departure  date  (the  third  date 
before  the  date  of  need)  is  deemed  the 
start  date  of  the  contract  period  in 
administration  of  the  "50-percent  rule" 
under  20  CR  655.103(e). 

The  collection  of  information 
requirement  is  being  extended  and 
revised  to  reflect  annual  reporting  hour 
burdens  changes  based  on  an  increase  in 
the  number  of  respondents. 
Additionally,  the  collection  was  revised 
to  reflect  a  change  in  the  name  of  the 
State  Employment  Security  Agency 
(SESA)  to  State  Workforce  Agency 
(SWA). 

Type  of  Review:  Revision. 

Agency:  EmpFoyment  and  Training 
Administration. 

Title:  Labor  Certification  for  the 
Temporary  Emplojmient  of 
Nonimmigrant  Aliens  in  Agricultiire  in 
the  United  States;  Administrative 
Measures  to  Improve  Program 
Performance. 

OMB  No:  1205-0404. 

Affected  Public:  Farms  are  primarily 
affected  and  other  business  or  other  for- 
profit  entities. 

Total  Respondents:  6,711. 

Frequency:  Once. 

Total  Responses:  4,079. 

Average  Time  of  Response:  15 
minutes. 

Estimated  Total  Burden  Hours:  679 
hours. 

Total  Burden  Cost  (capital/startup):  . 
$16,975. 

Total  Burden  Cost:  SO. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request:  they  will  also 
become  a  matter  of  public  record. 

Signed  at  Washington  OC,  this  17th  day  of 
June.  2002. 
Grace  A.  Kilbane, 

Administrator.  Office  of  Workforce  Security. 
(FR  Doc.  02-15745  Filed  6-20-02;  8:45  am] 
BHJJNG  COOC  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 


[NAFTA-57121 

Crown,  Cork  &  Seal  Pacioiging 
Company,  Inc.,  Plant  #77,  South 
Connallavllla,  PA;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA— Tranaltlonal 
Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2.  Title  II.  of  the 
Trade  Act  of  1974.  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance  on  May  8.  2002.  applicable 
to  workers  at  Crown,  Cork  &  Seal 
Packaging  Company,  Inc.,  Plant  ^77, 
located  in  South  Coimellsville, 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  May  17,  2002 
(67  FR  15227). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  emplojonent 
related  to  the  production  of  metal/paper 
and  plastisol  lined  closures.  The  review 
of  the  TAA  petition  investigation 
revealed  that  workers  of  Crown,  Cork  & 
Seal  Packaging  Company,  Inc.,  Plant 
it77,  South  Connellsville.  Pennsylvania, 
were  previously  certified  eligible  to 
apply  for  NAFTA-TAA  under  petition 
number  NAFTA-3583,  which  expired 
January  19.  2002. 

In  order  to  avoid  an  overlap  in  worker 
group  coverage,  the  Department  is 
amending  this  certification  to  change 
the  impact  date  from  January  4,  2001  to 
January  20.  2002. 

The  amended  notice  applicable  to 
NAFTA-5712  is  hereby  issued  as 
follows: 

Ail  worijers  engaged  in  activities  related  to 
the  production  of  metal/paper  and  plastisol 
lined  closures  at  Crown.  Cork  &  Seal 
Packaging  Company.  Inc..  Plant  #77,  South 
Connellsville,  Pennsylvania,  who  became 
'  totally  or  partially  separated  from 
employment  on  or  after  January  20,  2002. 
through  May  8.  2004.  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974. 

Signed  in  Washington,  DC  this  10th  day  of 
|une  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-15755  Filed  6-20-02;  8:45  am] 

BILLING  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminiatration 


[NAFTA-4883:  NAFTA-4a83A] 

Motorola,  Inc.,  Global  Telecom 
Solutiona  Sector  (QTSS),  Formerly 
Network  Solutiona  Sector  (NSS), 
Plantation,  FL.;  and  Motorola,  Inc., 
Commercial,  Government,  Industrial 
Solutions  Sector  (CGISS),  Plantation, 
FL.;  Amended  Certification  Regarding 
Ellglbllity  To  Apply  for  NAFTA— 
Transitional  Ad)ustmant  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974.  as  amended  (19 
U.S.C.  2273).  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance  on  July  27,  2001, 
applicable  to  workers  of  Motorola,  Inc., 
iDEN  Subscriber  Division,  located  in 
Plantation,  Florida.  The  notice  was 
published  in  the  Federal  Register  on 
August  15,  2001  (FR  66  42879). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  employment  has 
declined  further  as  a  portion  of 
production  of  CGISS  and  IDEN  EBTS 
radio  system  units  at  Motorola's  Global 
Telecom  Solutions  Sector  (GTSS),  of 
which  the  iDEN  Subscriber  Division  is 
a  subdivision,  and  its  Commercial, 
Government,  Industrial  Solutions  Sector 
(CGISS),  has  shifted  from  Plantation, 
Florida  to  Mexico. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Motorola,  Inc.,  in  Plantation,  Florida, 
adversely  affected  by  the  shift  in 
production  from  the  subject  plant  to 
Mexico. 

Accordingly,  the  Department  is 
amending  the  certification  to  include 
workers  at  Motorola,  Plantation,  Florida, 
engaged  in  employment  related  to 
production  in  CGISS  and  IDEN  EBTS 
radio  system  units.  The  amended  notice 
applicable  to  NAFTA-4883  is  hereby 
issued  as  follows: 

All  workers  at  Motorola.  Inc.,  at  the  Global 
Telecom  Solutions  Sector  (GTSS).  Formerly 
Network  Solutions  Sector  (NSS).  Plantation. 
Florida  (NAFTA-4883).  and  Commercial  and 
Government.  Industrial  Solutions  Sector 
(CGISS).  Plantation.  Florida  (NAFTA- 
4883A).  engaged  in  activities  related  to  the 
production  of  CGISS  and  IDEN  EBTS  radio 
system  units,  who  became  totally  or  partially 
separated  from  employment  on  or  after  May 
14,  2000  through  Julv  27.  2003.  are  eligible 
to  apply  for  NAFTA-TAA  under  Section  250 
of  the  Trade  Act  ori974. 
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Signed  in  Washington.  DC  this  10th  day  of 
|un«  2002. 
Linda  G.  Pool*. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  02-15753  Filed  6-20-02:  8:45  am) 

MLUNO  coot  4S10-30-# 


DCPARTMENT  OF  LABOR 

EnH>loyTnent  and  Training 
Adminiatration 

[NAFTA-6710:  NAFrA-«710A] 

Rockwall  Colllna  a/k/k  New  Rockwall, 
Paaaangar  Syalama,  irvina,  CA;  and 
Rockwan  Colltow  a/k/k  Naw  RockwaM, 
Paaaangar  Syalama,  Pontona,  CA; 
Amandad  Caillflcatlon  Ragafdhtg 
EllglbNIty  To  Apply  for  NAFTA- 
TranaMonal  Ad|iiatinant  Aaalatanca 

In  accordance  with  Section  250(a), 
Subchapter  D.  Chapter  2.  Title  II,  of  the 
Trade  Act  of  1974.  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
NAFTA-Transitional  Adjustment 
Assistance  on  March  8.  2002,  applicable 
to  workers  of  Rockwell  Collins, 
Passenger  Systems,  located  in  Irvine  and 
Pomona,  California.  The  notice  was 
published  in  the  Federal  Register  on 
March  29.  2002  (67  PR  15227). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  State  show 
that  the  workers  wages  are  reported  to 
the  Unemployment  Insurance  tax 
account  for  New  Rockwell. 

The  intent  of  the  Department's 
certification  is  to  provide  coverage  to  all 
workers  of  Rockwell  Collins,  Passenger 
Systems,  Irvine  and  Pomona,  California, 
adversely  affected  by  the  shift  in 
production  of  in-flight  entertainment 
systems  to  Mexico.  Therefore,  the 
Department  is  amending  the 
certification  to  include  workers  of  the 
subject  firm  whose  wages  are  paid  by 
New  Rockwell. 

The  amended  notice  applicable  to 
NAFTA-571Q  and  NAFTA-5710A  is 
hereby  issued  as  follows: 

All  workers  of  Rockwell  Collins,  also 
known  as  New  Rockwell,  Pomona,  California 
(NAFTA-S710)  and  Irvine,  California 
(NAFTA-5710A).  who  became  totally  or 
partially  separated  from  employment  on  or 
after  fanuary  3.  2001  through  March  8.  2004, 
are  eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974. 
Workers  of  Rockwell  Collins,  also  known  as 
New  Rockwell.  Pomona.  California  and 
Irvine.  California,  engaged  in  the  production 
of  the  8.6'  Boeing  retract  for  PAVES  in-flight 
entertainment  system  are  covered  under 
NAFTA-4g64  and  NAFTA-4964A. 


respectively,  through  July  16.  2003:  and 
beginning  fuly  17.  2003  through  March  8. 
2004.  are  eligible  under  this  certification  to 
appiv  for  NAFTA-TAA  Section  250  of  the 
Trade  Act  of  1974. 

Signed  in  Washington.  DC  this  6th  day  of 
lune.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-15754  Filed  6-20-02:  8:45  am] 
HLUNQ  COM  4sio-ao-r 


DEPARTMENT  OF  LABOR 

Emptoymant  Standarda 
AdmlnMratkNi;  Wage  and  Hour 
DIvMon 


Mlnknum  Wagaa  for  Federal  and 
Fadarally  AaaMad  Conatruction; 
Qanaral  Wage  Datarmlnalion  Paclalona 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statues  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553*and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 


current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modincations  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
publisheid  herein,  and  which  are 
contained  in  the  government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimiun  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an.  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Mollification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 

CT020001  (Mar.  1,  2002) 
.    CT020003  (Mar.  1,2002) 

CT020004  (Mar.  1,  2002) 

CT020OO5  (Mar.  1,  2002) 
Massachusetts 

MA020001  (Mar.  1,  2002) 

MA020002  (Mar.  1,  2002) 

MA020O03  (Mar.  1,  2002) ' 

MA020007  (Mar.  1.  2002) 
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MA020008, 
MA020009 
MA020013 
MA020015 
MA020017 
MA020018 
MA0200ig 
MA02O02O 
MA020021 

Volume  II 

Maryland 
MD020002 
MD020017 
N4D020034 
MD020036 
MDb20046 
MD020048 
MD020055 
MD020056 
MD020057 

Virginia 
VA020003 
VA020014 
VA020015 
VA020017 
VA020018 
VA020019 
VA020020 
VA020022 
VA020025 
VA020035 
VA020036 
VA020039 
VA020044 
VA020048 
VA020052 
VA020054 
VA020055 
VA020058 
VA020059 
VA020063 
VA020067 
VA020076 
VA020078 
VA020079 
VA020080 
VA020081 
VA020084 
VA020085 
VA020092 
VA020099 
VA020103 

Volume  III 

Kentucky 
KY026OOI 
KY020002 
KY020003 
KY020004 
KY020006 
KY020007 
KYO20025 
KY020027 
KY020028 
KY020029 
KY020032 
KY020033 
KY020035 
KY020039 
KY020049 


(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 


(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 

(Mar.  1. 
(Mar.  1, 
(Mar.  1. 
(Mar.  1, 
(Mar.  1, 
(Mar.  1. 
(Mar.  1. 
(Mar.  1, 
(Mar.  1, 
(Mv.  1, 
(Mar.  1. 
(Mar.  1, 
(Mar.  1. 
(Mar.  4, 
(Mar.  1, 
(Mar.  1. 
(Mar.  1. 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1. 
(Mar.  1, 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1. 
(Mar.  1 , 
(Mar.  1. 
(Mar.  i. 
(Mar.  1, 


(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 


2002) 
2002) 
2002) 
2002) 
2002] 
2002) 
2002) 
2002) 
2002) 


2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 

2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 


2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002] 


Volume  IV 

Michigan 

MI020002  (Mar.  1.  2002) 
MI020007  (Mar.  1.2002) 
MI020071  (Mar.  1,2002) 


MI020072  (Mar.  1.2002) 
MI020074  (Mar.  1,2002) 
MI020075  (Mar.  1.  2002) 
MI020078  (Mar.  1,  2002) 
MI020087  (Mar.  1,  2002) 

Minnesota 

MN020027  (Mar.  1.  2002] 
MN020061  (Mar.  1.  2002) 

Ohio 

OH020001  (Mar.  1.  2002) 
OH020002  (Mar.  1.  2002) 

.  OH020003  (Mar.  1,  2002) 

-  OH020004  (Mar.  1.  2002) 
OH020005  (Mar.  1,  2002] 
OH020006  (Mar.  1.2002) 
OH020008  (Mar.  1 .  2002) 
OH020009  (Mar.  1,  2002) 
OH020012  (Mar.  1,  2002) 
OH020013  (Mar.  1.  2002) 
OH020014  (Mar.  1,2002) 
OH020018  (Mar.  1,  2002) 
OH020020  (Mar.  1.  2002) 
OH020022  (Mar.  1,  2002) 
OH020023  (Mar.  1,  2002) 
OH020024  (Mar.  1,  2002) 
OH020026  (Mar.  1.  2002) 
OH020027  (Mar.  1.  2002) 
OH020028  (Mar.  1.  2002) 
OH020029  (Mar.  1,  2002) 
OH020032  (Mar.  1,  2002) 
OH020033  (Mar.  1,  2002) 
OH020034  (Mar.  1,  2002] 
OH020035  (Mar.  1,  2002] 
OH020036  (Mar.  1.2002) 

Volume  V 

New  Mexico 

NM020001  (Mar.  1.2002) 
NM020011  (Mar.  1,  2002) 

Volume  VI 

Alaska 
AK020001  (Mar.  1.2002) 
AK020002  (Mar.  1.  2002) 
AK020006  (Mar.  1,2002) 
AK020008  (Mar.  1.  2002) 

Colorado 
CO020001  (Mar.  1,  2002) 
CO020002  (Mar.  1,  2002) 
CO020003  (Mar.  1.  2002) 
CO020004  (Mar.  1.  2002) 
CO020005  (Mar.  1.  2002) 
CO020006  (Mar.  1.  2002) 
CO020007  (Mar.  1.  2002) 
CO020008  (Mar.  1.2002) 
CO020009  (Mar.  1.  2002) 
CO020010  (Mar.  1,  2002) 
CO020011  (Mar.  1.2002) 
CO020012  (Mar.  1,  2002) 
CO020013  (Mar.  1,  2002) 
CO020014  (Mar.  1.  2002) 
CO020015  (Mar.  1.2002) 
CO020016  (Mar.  1.  2002) 
CO020017(Mar.  1,2002) 

Washington 

WA020001  (Mar.  1.  2002) 
WA020002  (Mar.  1,  2002) 
WA020005  (Mar.  1.  2002) 
WA020008  (Mar.  1,  2002) 

Wyoming 

WY020009  (Mar.  1.  2002) 

Volume  VII 

California 
CA020036  (Mar.  1.2002) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon .  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January*  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Wa.shington  DC.  this  13th  day  of 
Fune.  2002. 
Carl  |.  Poleskey, 

Chief.  Branch  of  Construction  Wage 
Determinations. 
IFR  Doc.  02-15431  Filed  6-20-02;  8:45  am] 

mXING  CODE  4S10-27-M 


42292 


Federal  Register/ Vol.  67.  No.  120 /Friday.  June  21.  2002 /Notices 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtli 
Administration 

[DocM  No.  MAC08H  2002-2] 

Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health 
(MACOSH);  Raqueat  for  Nominations 

AOtNCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor. 
ACTION:  Request  for  nominations  for 
persons  to  serve  on  MACOSH. 


The  Secretary  of  Labor 
intends  to  reestablish  the  charter  of  the 
Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health 
(MACOSH).  which  expired  on  March 
10.  2002.  The  purpose  of  MACOSH  is  to 
obtain  advice  for  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (Assistant  Secretary)  from  a 
broad  range  of  representatives  from  the 
maritime  industry  on  all  matters 
relevant  to  the  safety  and  health  of 
workers  in  that  sector.  The  Assistant 
Secretary  will  seek  the  advice  of  this 
committee  on  activities  in  the  maritime 
industry  related  to  the  priorities  set  for 
the  agency,  including:  strong,  fair  and 
effective  enforcement;  expanded 
compliance  assistance,  guidance  and 
outreach;  expanded  partnerships  and 
voluntary  programs;  leadership  in  the 
national  dialogue  on  occupational  safety 
and  health:  and  regulatory  matters 
affecting  the  maritime  industry,  as 
appropriate. 

The  committee  will  be  diverse  and 
balanced,  both  in  terms  of  segments  of 
the  maritime  industry  represented  [e.g., 
shipyard  and  longshoring  industries), 
and  in  the  views  or  interests  represented 
by  the  members  (employer,  employee, 
safety  and  health  professional 
organizations,  government  organizations 
with  interests  or  activities  related  to  the 
maritime  industry,  academia,  and  the 
public).  OSHA  invites  interested  parties 
to  submit  nominations  for  membership 
on  MACOSH. 

DATES:  Nominations  for  MACOSH 
membership  (whether  hard  copy, 
electronic  mail  or  facsimile)  must  be 
received  by  August  5,  2002. 
AOOMESSCS:  Nominations  may  be 
submitted  in  hard  copy,  electronic  mail, 
or  facsimile. 

Submitting  nominations  in  hard  copy: 
Nominations  for  membership  on  the 
Committee  may  be  hand-delivered,  or 
sent  by  Express  Mail  or  other  overnight 
delivery  service,  to:  U.S.  Department  of 
Labor.  OSHA  Docket  Office.  Docket 
MACOSH  2002-2.  Room  N-2625,  200 
Constitution  Ave..  NW..  Washington. 
DC  20210.  Telephone:  (202)  693-2350. 


Submitting  nominations 
electronically:  Nominations  for 
membership  on  the  Committee  may  be 
sent  electronically  from  the  OSHA 
website  at  http://ecomments.osha.gov. 
Nominations  may  also  be  faxed  to  the 
OSHA  Docket  Office  at  (202)  693-1648. 
FOn  FURTHER  INFORMATION  CONTACT: 

Director.  Office  of  Maritime  Standards, 
U.S.  Department  of  Labor.  Occupational 
Safety  and  Health  Administration. 
Room  N-3621,  200  Constitution 
Avenue.  NW..  Washington.  DC  20210; 
Telephone:  (202)  693-2222. 
SUPPLEMENTARY  MPORMATION: 

1.  Background 

The  maritime  industry  has 
historically  been  a  sector  that  has  a  high 
incidence  of  illnesses  and  injuries  in  its 
workforce.  The  types  of  work  performed 
can  be  quite  different  in  various  parts  of 
the  industry,  ranging  from 
manufocturing  type  work  in  shipyards 
to  longshoring  operations.  OSHA  has 
targeted  this  industry  for  special 
attention  because  of  the  incidence  of 
illnesses  and  injuries,  and  the 
specialized  nature  of  some  of  the  work, 
liiis  targeting  has  included 
development  of  guidance  or  outreach 
materials  specific  to  the  industry,  as 
well  as  rulemaking  to  update 
requirements,  and  other  activities  to 
help  focus  actions  in  the  industry  and 
reduce  the  occurrence  of  illnesses  and 
injuries.  This  committee  will  be  used  to 
advise  OSHA  on  these  ongoing 
activities,  as  well  as  in  new  areas  where 
the  agency  chooses  to  pursue  or  expand 
its  programs  and  projects  to  further 
address  these  specific  needs.  The  advice' 
of  the  committee  will  help  the  agency  in 
terms  of  substantive  input  on  conditions 
in  the  industry,  ideas  that  could  be 
implemented  to  reduce  illnesses  and 
injuries,  and  feedback  on  agency 
initiatives  in  the  maritime  industry. 

n.  Nominations 

The  Committee  will  consist  of  at  least 
12  members.  The  Agency  encourages 
the  nomination  of  individuals  who  can 
represent  a  broad  range  of  relevant  areas 
as  possible  Committee  members.  The 
Committee  will  fairly  balanced  in  terms 
of  the  points  of  view  represented  and 
the  functions  to  be  performed.  OSHA  is 
requesting  that  the  Committee  be 
chartered  for  a  two  year  period.  OSHA 
anticipates  that  during  its  two-year 
term,  the  Conunittee  will  meet  no  more 
than  3  times  per  year. 

The  Committee  will  function  solely  as 
an  advisory  body,  and  in  compliance 
with  the  provisions  of  Section  7(b)  of 
the  OSHA  Act  (29  U.S.C.  656).  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  and  41  CFR  part  102-3. 


Nominees  for  committee  membership 
should  be  qualified  by  experience, 
knowledge,  and  expertise.  Interested 
persons  may  nominate  themselves  or 
others  for  membership  on  the 
Committee.  Each  nomination  must 
include:  (1)  The  name  of  the  nominee:  ■ 
(2)  the  address,  phone  number,  title, 
position,  experience,  qualifications  and 
resume  of  the  nominee:  and  (3)  a  written 
commitment  from  the  nominee  that  he/ 
she  can  and  will  attend  regular  meetings 
of  the  Committee  and  participate  in 
good  faith.  In  addition,  please  include 
an  e-mail  address  or  fax  number,  so  that 
the  Agency  may  acknowledge  that  it  has 
received  your  nomination.  (For 
information  on  dates  and  addresses  for 
submitting  nominations,  see  the  DATES 
and  ADDRESSES  section  of  this  notice, 
above.)  Because  of  security-related 
problems  in  receiving  regular  mail 
service  in  a  timely  manner.  OSHA 
requests  that  nominations  be  hand- 
delivered  to  the  Docket  Office,  or  sent 
by  Express  Mail  or  other  overnight 
delivery  service,  electronic  mail,  or 
facsimile.  Please  do  not  send 
nominations  by  more  than  one  of  these 
media. 

Consistent  with  the  Department's 
recently-issued  procedural  rule  on 
OSHA  Advisory  Committees  (67  FR  658. 
1/7/02),  appointment  of  a  person  to  this 
Advisory  Committee  for  a  fixed  time 
period  shall  not  affect  the  authority  of 
the  Assistant  Secretary  to  remove,  in  his 
discretion,  any  member  at  any  time.  If 
a  member  resigns  or  is  removed  before 
his  or  her  term  expires,  the  Assistant 
Secretary  may  appoint  for  the  remainder 
of  the  unexpired  term  a  new  member 
who  shall  represent  the  same  interest  as 
his  or  her  predecessor. 

m.  Authority 

This  notice  was  prepared  under  the 
direction  of  John  L.  Henshaw,  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  It  is  issued  under  sections  6(b) 
and  7(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  655.  656), 
the  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  App.  2),  and  GSA's 
FACA  R^ulations  (41  CFR  Part  102-3). 

|ohn  L.  Henshaw. 

Assistant  Secretary  of  Labor. 

[FR  Doc.  02-15743  Filed  6-20-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Not.  50-335  AND  50-389] 

Florida  Power  and  Light  Company,  at 
al.;  rtotlce  of  Withdrawal  of  Application 
for  Amendment  to  Facility  Operating 
Ucenae 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Florida  Power 
and  Light  Company,  et  al.  (the  licensee) 
to  withdraw  its  October  18.  2001. 
application  for  proposed  amendment  to 
Facility  Operating  License  Nos.  DPR-67 
and  NPF-16  for  the  St.  Lucie  Plant.  Unit 
Nos.  1  and  2.  respectively,  located  in  St. 
Lucie  County,  Florida. 

The  proposed  amendment  would 
have  revised  the  Technical 
Specifications  regarding  Engineered 
Safety  Feature  Actuation  System 
instrumentation  to  limit  the  period  of 
time  that  inoperable  recirculation 
actuation  signal,  containment  spray 
actuation  signal,  and  auxiliary 
feedwater  actuation  signal  input 
channels  could  be  in  the  bypassed  and/ 
or  tripped  condition. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  November  28. 
2001  (66  FR  59507).  However,  by  letter 
dated  June  6.  2002.  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  18,  2001,  and 
the  licensee's  letter  dated  June  6,  2002, 
which  withdrew  the  application  for 
license  amendment.  Documents  may  be 
examined,  and/ or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North,  11555 
RockvillePike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agenc)rwide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams/html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209,  or  301-415-4737  or  by  email 
to  pdi®nrc.gov. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  June  2002. 


For  the  Nuclear  Regulatory  Commission. 
Brendan  T.  Moroney, 
Project  Manager,  Section  2,  Project 
Directorate  II,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  02-15681  Filed  6-20-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Yucca  Mountain  Review  Plan,  NUREG- 
1804,  Revlalon  2,  Draft  Report  for 
Comment 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  On  March  29,  2002  (67  FR 
15257),  and  April  5,  2002  (67  FR  16490), 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  published  for  a  90- 
day  public  comment  period  the  "Yucca 
Mountain  Review  Plan,  NUREG-1804, 
Revision  2,  Draft  Report  for  Comment." 
The  public  comment  period  was  to  have 
expired  on  June  27,  2002.  The  NRC 
conducted  public  meetings  on  the  draft 
review  plan  on  May  21-23.  2002. 
During  these  meetings.  NRC  received  a 
request  to  extend  the  comment  period 
by  an  additional  90  days  and  conduct 
additional  public  meetings  on  the  draft 
review  plan.  The  requester  cited  not 
having  received  the  document  in  a 
timely  manner  as  the  reason  for  the 
extension  request.  The  draft  review  plan 
provides  guidance  to  the  NRC  staff  for 
evaluating  a  potential  license 
application  for  a  geologtc  repository. 
After  careful  consideration  of  the 
request.  NRC  has  decided  to  extend  the 
public  comment  period  for  an 
additional  45  days.  The  extended 
comment  period  will  now  expire  on 
August  12.  2002.  The  NRC  believes  that 
it  has  provided  ample  opportunity  for 
interested  individuals  to  comment  on 
the  draft  review  plan  and  thus  does  not 
intend  to  conduct  additional  public 
meetings  at  this  time. 
DATES:  The  public  comment  period  has 
been  extended  and  now  expires  on 
August  12.  2002.  Comments  received 
after  this  date  will  be  considered,  if  it 
is  practical  to  do  so.  but  the 
Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to:  Michael  T.  Lesar.  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Mail  Stop  T-6D59, 
Washington.  DC  20555-0001.  Deliver 


conunents  to  11545  Rockville  Pike. 
Rockville.  Maryland,  between  7:45  a.m. 
and  4:15  p.m..  on  Federal  workdays. 

Copies  of  any  comments  received  and 
documents  related  to  this  action  may  be 
examined  at  the  NRC  Public  Document 
Room.  One  White  Flint  North.  Public 
File  Area  01-F21. 11545  Rockville  Pike, 
Rockville,  Maryland.  Documents  are 
also  available  electronically  at  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/reading- 
rm.html.  From  this  site,  the  public  can 
gain  entry  into  NRC's  Agency-wide 
Documents  Access  and  Management 
System,  which  provides  text  and  image, 
files  of  NRC's  public  documents.  For 
more  information,  contact  the  NRC's 
Public  Document  Room  Reference  staff 
by  telephone  at  (800)  397-4209,  (301) 
415-4737,  or  e-mail:  pdr@nrc.gov. 

The  document  is  also  available  at 
NRC's  website  at:  http://www.nrc.gov/ 
reading-rm/doc-coUections/nuregs/staff/ 
srl804/.  You  may  also  send  comments 
electronically  from  this  website  by 
clicking  on  comment  form.  If  a  hard 
copy  is  preferred,  a  free  single  copy  of 
the  "Yucda  Mountain  Review  Plan, 
NUREG-1804,  Revision  2,  Draft  Report 
for  Comment,"  may  be  requested  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Reproduction  and 
Distribution  Services  Branch. 
Washington,  DC  20555-0001;  sending 
an  e-mail  to  Distribution@nrc.gov:  or  by 
sending  a  fax  to  (301)  415-2289.  A  copy 
of  the  "Yucca  Mountain  Review  Plan, 
NUREG-1804,  Revision  2,  Draft  Report 
for  Comment."  is  also  available  for 
inspection,  and  copying  for  a  fee.  in  the 
NRC's  Public  Document  Room,  One 
White  Flint  North.  Public  File  Area  Ol- 
F21,  11555  Rockville  Pike.  Rockville. 
Maryland. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Jeffrey  A.  Ciocco.  High-Level  Waste 
Branch.  Division  of  Waste  Management. 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Mail  Stop  T-7F3, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6391,  e-mail:  jac3@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  lune  2002. 

For  the  Nuclear  Regulatory  Commission. 
Janet  R.  Schlueter. 

C/iie/.  High-ljevel  Waste  Branch,  Division  of 
Waste  Management.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
IFR  Doc.  02-15682  Filed  6-20-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[fMMM  No.  35-27540] 

Fllinge  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  ae  Amended 
("Act") 

lune  14.  2002. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  upder  the  Act.  All 
interested  persons  are  referred  to  the 
application(s]  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
tran8action(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(8) 
should  submit  their  views  in  writing  by 
July  9.  2002,  to  the  Secretary,  Securities 
and  Exchange  Commission. 
Washington.  DC.  20549-0609,  and 
serve  a  copy  on  the  relevant  applicant(s) 
and/or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  July  9.  2002.  the 
application(s)  and/or  declaration(s),  as 
Bled  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

American  Electric  Power  Company 
Inc..  et  al.  (70-«78S) 

American  Electric  Power  Company 
Inc.  ("AEP"),  Central  and  South  West 
Corporation  ("CSW").  both  registered 
holding  companies.  American  Electric 
Power  Service  Corporation  ("AEPSC"), 
and  Columbus  Southern  Power 
Company  ("CSP").  all  located  at  1 
Riverside  Plaza,  Columbus.  Ohio  43215: 
Central  Power  and  Light  Company 
("CPL").  539  North  Carancahua  Street. 
Corpus  Christi.  Texas  78401-2802;  Ohio 
Power  Company  ("OPCO"),  301 
Cleveland  Avenue  S.W.,  Canton.  Ohio 
44702;  Southwestern  Electric  Power 
Company  ("SWEPCO").  428  Travis 
Street.  Shreveport,  Louisiana  71156- 
0001 ;  and  West  Texas  Utilities  Company 
( "WTU  •).  301  Cypress  Street.  Abilene, 
Texas  78601-5820.  (collectively. 
"Applicants"),  have  filed  an 
application-declaration  ("Application") 


under  sections  6(a),  7.  9(a),  10, 12(b), 
12(c),  12(d),13(b).  and  32  of  the  Act  and 
rules  43,  44,  45,  46,  54.  90  and  91  under 
the  Act. 

Applicants  seek  authority  to 
restructure  the  AEP  system  and  to  carry 
out  transactions  associated  with  that 
restructuring.  The  restructuring  of  the 
AEP  system  is  prompted  by 
restructuring  of  the  electric  industry  in 
Texas  and  Ohio.  The  Application 
requests  authority  to  create  and 
capitalize  certain  entities  and  transfer  - 
generating  and  distribution/ 
transmission  assets.  Applicants  also 
make  a  nimiber  of  financing  requests 
associated  with  the  restnictiuing. 

AEP  holds  vertically  integrated 
electric  utility  companies  with  retail 
utility  operations  in  11  states — 
Arkansas,  Indiana,  Kentucky,  Louisiana, 
Michigan,  Ohio,  Oklahoma,  Tennessee, 
Texas,  Virginia  and  West  Vi^inia. 
These  states  have  reached  dinerent 
decisions  about  when  and  how  to 
restructure  electric  industries.  Texas 
and  Ohio  have  opted  to  deregulate 
generation,  require  separation  of  the 
generation  and  energy  delivery 
functions  and  eliminate  the  concept  of 
native  load  retail  service  in  favor  of  free 
and  open  competition  for  retail 
customers.  Both  states  have  approved 
restructuring  plans.  To  comply,  AEP*s 
utility  companies  operating  in  Texas 
and  Ohio  will  separate  their  assets 
between  Power  Generating  Company 
("PGC")  affiliates  that  will  sell  power 
and  energy  at  wholesale  and  Energy 
Delivery  Company  ("EDC")  affiliates 
that  will  own  transmission  and  local 
distribution  facilities,  transport  energy 
and  perform  metering  functions. 

In  connection  with  this  restructuring, 
AEP  proposes  to  realign  certain  of  its 
utility  and  nonutility  businesses  under 
three  first  tier  subsidiaries:  CSW, 
Enterprises  and  AEPSC.  CSW  will 
become  the  regulated  holding  company 
("Reg  Holdco")  and  will  serve  as  an 
intermediate  holding  company  for  the 
EDC  affiliates  and  certain  other  AEP 
utility  subsidiary  companies  that  are  not 
required  to  restructure,  including 
vertically  integrated  companies. 
Enterprises  will  be  an  intermediate 
holding  company  for  AEP's  nonutility 
businesses  and  the  PGC  subsidiaries. 
Under  Enterprises  will  be  Wholesale 
Holdco,  which  will  hold  Domestic 
Holdco.  Domestic  Holdco  will  hold  the 
PGC  affiliates.  AEPSC  will  continue  to 
provide  services  to  the  AEP  system 
companies,  such  as  centralized  and 
regionalized  management  and  support 
forgeneration  subsidiaries. 

The  Ohio  statute  that  provides  for 
competitive  retail  electric  service, 
referred  to  as  S.B.3,  directs  vertically 


integrated  electric  utilities  that  offer 
retail  electric  service  to  separate  their 
generating  and  other  competitive 
operations  (such  as  marketing,  and 
brokering)  and  related  assets  from  their 
transmission  and  distribution 
operations  and  assets. 

The  Texas  statute,  referred  to  as  S.B. 
7,  requires  vertically  integrated  electric 
utilities  to  separate  ownership  of  their 
generating  and  other  power  supply 
assets  from  ovtrnership  of  their 
transmission  and  distribution  assets.  - 
Under  S.B.  7,  vertically  integrated 
utilities  are  generally  obligated  to 
disaggregate  into  at  least  three  separate 
corporate  units:  (1)  A  PGC  that  will  sell 
power  and  energy  at  wholesale;  (2)  an 
EDC  that  will  own  transmission  and 
local  distribution  facilities  and  perform 
metering  functions  but  cannot  own 
power  supply  facilities  or  sell 
electricity;  and  (3)  a  retail  electric 
provider  ("REP")  that  will  sell 
electricity  to  retail  customers. 

Transfer  of  Assets  Proposals 

To  comply  with  restructuring  plans  in 
Texas  and  Ohio.  Applicants  seek 
authority  for  CPL.  CSP.  OPCO. 
SWEPCO '  and  WTU  ("Operating 
Companies")  to  transfer  assets  as 
required  by  each  state.  Assets  to  be 
transferred  will  be  generating  facilities, 
step-up  transformers,  circuit  breakers, 
interconnection  facilities,  related 
facilities  and  other  assets  associated 
with  generating  units  that  CPL  and 
WTU  will  transfer  to  PGC  companies  as 
well  as  transmission  lines,  transmission 
facilities,  distribution  lines  and 
distribution  facilities  that  CSP.  OPCO 
and  SWEPCO  2  will  transfer  to  EDC 
companies.  Assets  remaining  after  these 
transfers  will  be  transmission/ 
distribution  assets  held  by  CPL  EDC  and 
WTU  EDC  and  generation  assets  held  by 
CSP  PGC,  OPCO  PGC  and  SWEPCO 
PGC. 

Specifically,  the  transfer  requests  are 
as  follows: 

(i)  CPL  to  transfer  or  contribute  a  total 
of  100%  of  its  ownership  interests  in  its 


'  Applicants  request  that  the  Commission  reserve 
iurisdiction  over  all  transfers  and  other  authority 
requested  in  the  Application  relating  to  SWEPCO. 
SWEPCX)  EDC  and  SWEPCO  Transco  (a  to-be- 
formed  HOC  which  will  hold  the  Texas 
transmission  assets  and  related  liabilities  of 
SWEPCO). 

'  SWEPGO  will  retain  (ille  to  its  generating  assets 
because  it  provides  bundled  retail  electric  service 
in  Louisiana,  which  to  date  has  not  adopted  retail 
competition  legislation,  and  in  Arkansas,  where 
.SWEPCO  is  not  obligated  to  separate  ownership  of 
its  generating  assets  from  its  transmission  and 
distribution  assets.  In  order  to  comply  with  S.B.  7, 
however.  SWEPCO  will  contribute  its  transmission 
and  distribution  assets  in  Texas  and  related 
business  operations  to  SWEPCO  EDC.  a  wholly 
owned  subsidiary  of  AEP. 
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generation  assets  (estimated  net  book 
value  at  December  31,  2001,  $2,412 
millioii)  and  related  liabilities 
(estimated  book  value  at  December  31, 
2001.  $1,074  million)  to  CPL  PGC  at 
their  net  book  value  at  the  transfer  date 
and  for  CPL  PGC  to  transfer  or 
contribute  a  total  of  100%  of  its 
ownership  interests  in  such  generation 
assets  and  related  liabilities  to  CPL  PGC 
LP  at  the  same  book  value.  ^ 

(ii)  WTU  to  transfer  or  contribute  a 
total  of  100%  of  its  ownership  interests 
in  its  generation  assets  (estimated  net 
book  value  at  December  31,  2001,  $394 
million)  and  related  liabilities 
(estimated  book  value  at  December  31. 
2001 .  $208  million)  to  WTU  PGC  at 
their  net  book  value  at  the  transfer  date 
and  for  WTU  PGC  to  transfer  or 
contribute  a  total  of  100%  of  its 
ownership  interests  in  such  generation 
assets  and  related  liabilities  to  WTU 
PGC  LP  at  the  same  book  value  (see 
Exhibits  B-3  and  B-6).* 

(iii)  OPCO  to  transfer  or  contribute  a 
total  of  100%  of  its  ownership  interests 
in  its  transmission  and  distribution 
assets  (estimated  net  book  value  at 
December  31.  2001,  $2,263  million)  and 
related  liabilities  (estimated  book  value 
at  December  31,  2001,  $816  million)  to 
OPCO  EDC  at  their  book  value  at  the 
transfer  date.^ 

(iv)  CSP  to  transfer  or  contribute  a 
total  of  100%  of  its  ownership  interests 
in  its  transmission  and  distribution 
.assets  (estimated  net  book  value  at 
December  31,  2001.  $1,515  million)  and 
related  liabilities  (estimated  book  value 
at  December  31,  2001,  $474  million)  to 
CSP  EDC  at  their  book  value  at  the 
transfer  date.^ 

(v)  SWEPCO  to  transfer  or  contribute 
a  total  of  100%  of  its  ownership 
interests  in  (i)  its  distribution  assets  and 
related  liabilities  located  in  Texas  to 
SWEPCO  EDC  and  (ii)  the  undivided 
interest  in  a  load-based  allocation  of  all 
of  SWEPCO's  transmission  assets  and 
related  liabilities  ("Texas  Transmission 
Assets  and  Related  Liabilities")  to 
SWEPCO  Transco  (a  to-be-formed  EDC) 


3  CPL  will  retain  its  transmission  and  distribution 
assets  (estimated  net  book  value  at  December  31, 
2001.  S2,703  million)  and  related  liabilities 
(estimated  book  value  at  December  31.  2001.  $2,203 
million). 

*  WTU  will  retain  its  transmission  and 
distribution  assets  (estimated  net  book  value  at 
December  31,  2001,  S629  million)  and  related 
liabilities  (estimated  book  value  at  December  31, 
2001,  $376  million). 

'OPCO  will  retain  its  generation  assets  (estimated 
net  book  value  at  December  31.  2001.  $2,814 
million)  and  related  liabilities  (estimated  book 
value  at  December  31.  2001,  $2,252  million). 

*'CSP  will  retain  its  generation  assets  (estimated 
net  book  value  at  December  31,  2001,  $1,680 
million)  and  related  liabilities  (estimated  book 
value  at  December  31,  2001.  $1,320  million). 


at  their  book  value  on  the  transfer  date 
(the  value  of  assets  and  liabilities  to  be 
transferred  and  retained  have  not  yet 
been  determined). 

(vi)  After  the  transfers  are  executed, 
AEP  seeks  approval  for: 

(a)  CPL  EDC  to  dividend  CPL  PGC's 
common  stock  or  limited  liability 
interest  to  CSW,  which  will  dividend 
the  stock  to  AEP,  which  will  contribute 
the  stock  to  Enterprises,  which  vrill 
contribute  the  stock  or  limited  liability 
interest  to  Wholesale  Holdco,  which 
will  contribute  the  stock  or  limited 
liability  interest  to  Domestic  Holdco. 

(b)  WTU  EDC  to  dividend  WTU  PGC's 
common  stock  or  limited  liability 
interest  to  CSW,  which  will  dividend 
the  stock  to  AEP,  which  will  contribute 
the  stock  or  limited  liability  interest  to 
Enterprises,  which  will  contribute  the 
stock  or  limited  liability  interest  to 
Wholesale  Holdco,  which  will 
contribute  the  stock  to  Domestic 
Holdco. 

(c)  OPCO  PGC  to  dividend  OPCO 
EDC's  common  stock  or  limited  liability 
interest  to  AEP,  which  will  contribute 
the  stock  or  limited  liability  interest  to 
Reg  Holdco. 

(d)  OPCO  EDC  to  merge  with  and  into 
OPCO  EDC  LLC  so  that  following  the 
merger  OPCO  EDC  will  be  a  single 
member  limited  liability  company  all  of 
whose  limited  liability  interest  is  held 
by  Reg  Holdco. 

(e)  CSP  PGC  to  dividend  CSP  EDC's 
common  stock  or  limited  liability 
interest  to  AEP,  which  will  contribute 
the  stock  or  limited  liability  interest  to 
RegHoldco. 

U)  SWEPCO  to  dividend  the  common 
stock  or  limited  liability  interest  of 
SWEPCO  EDC  to  CSW. 

(vii)  Upon  completion  of  these 
transactions,  Reg  Holdco  will  hold  CPL 
EDC,  WTU  EDC,  SWEPCO,  SWEPCO 
EDC,  OPCO  EDC  and  CSP  EDC.  and, 
indirectly,  SWEPCO  Transco,  each  of 
which  will  own  transmission  and 
distribution  assets  and  related  liabilities 
(other  than  SWEPCO  which  will 
continue  to  be  a  vertically  integrated 
utility  with  respect  to  its  operations 
located  outside  of  Texas).  Domestic 
Holdco  will  hold,  among  other  things. 
CPL  PGC,  WTU  PGC,  OPCO  PGC  and 
CSP  PGC,  each  of  which  will  own, 
directly  or  indirectly,  generation  assets 
and  related  liabilities  and,  upon  all 
necessary  state  and  federal  regulatory 
approval,  will  be  exempt  wholesale 
generators  ("EWGs"),  as  defined  in 
section  32  of  the  Act. 

(viii)  Subject  to  any  required  state 
approval,  A£P  seeks  authorization  to 
contribute  the  stock  of  the  AEP 
Generating  Company,  Appalachian 
Power  Company,  Indiana  Michigan 


Power  Company,  Kentucky  Power 
Company,  Kingsport  Power  Company 
and  Wheeling  Power  Company 
("Vertically  Integrated  Companies"),  all 
currently  owned  by  AEP.  to  Reg  Holdco 
and  for  Reg  Holdco  to  acquire  the  stock 
of  the  Vertically-Integrated  Companies. 

Formation  and  Capitalization  of  Entities 

Applicants  seek  authorityJo  form  and 
capitalize  Enterprises  as  a  first  tier 
wholly  owned  corporation  or  limited 
liability  company.  Wholesale  Holdco  as 
a  wholly  owned  subsidiary  corporation 
or  limited  liability  company  of 
Enterprises,  and  Domestic  Holdco  as  a 
wholly  owned  subsidiary  corporation  or 
limited  liability  company  of  Wholesale 
Holdco.  AEP,  Enterprises  and  Wholesale 
Holdco,  respectively,  propose  to  make 
an  initial  capital  contribution  to 
Enterprises,  Wholesale  Holdco  and 
Domestic  Holdco,  respectively,  in  an 
amount  to  be  determined,  in  exchange 
for  all  of  the  commons  stock  of,  or 
limited  liability  interest  in.  Enterprises, 
Wholesale  Holdco  and  Domestic 
Holdco.  AEP,  Enterprises  and  Wholesale 
Holdco  seek  authority  for  Enterprises, 
Wholesale  Holdco  and  Domestic  Holdco 
to  issue,  and  for  AEP,  Enterprises  and 
Wholesale  Holdco.  respectively,  to 
acquire  all  of  the  common  stock  of  or 
limited  liability  interest  in  Enterprises, 
Wholesale  Holdco  and  Domestic 
Holdco,  respectively. 

Applicants  also  seek  authority  to  form 
and  capitalize  the  EDC  and  PGC  entities 
to  which  and  through  which  the 
generation  and  the  transmission/ 
distribution  assets  will  be  transferred. 
CPL  will  form  and  capitalize  CPL  PGC 
to  hold  the  generation  assets  and  related 
liabilities  of  CPL;  WTU  will  form  and 
capitalize  WTU  PGC  to  hold  the 
generation  assets  and  related  liabilities 
of  WTU;  CPL  PGC  will  form  and 
capitalize  CPL  PGC  LLC,  which  would 
serve  as  the  general  partner  of  CPL  PGC 
LP;  (4)  CPL  PGC  and  CPL  PGC  LLC  will 
form  and  capitalize  CPL  PGC  LP  to  hold 
the  generation  assets  and  related 
habilities  of  CPL  PGC;  WTU  PGC  will 
form  and  capitalize  WTU  PGC  LLC,  to 
serve  as  the  general  partner  of  WTU 
PGC  LP;  WTU  PGC  and  WTU  PGC  LLC 
will  form  and  capitalize  WTU  PGC  LP 
to  hold  the  generation  assets  and  related 
liabilities  of  WTU  PGC;  OPCO  will  form 
and  capitalize  OPCO  EEK:  to  hold  the 
transmission  and  distribution  assets  and 
related  liabilities  of  OPCO:  CSP  will 
form  and  capitalize  CSP  EDC  to  hold  the 
transmission  and  distribution  assets  and 
related  liabilities  of  CSP;  SWEPCO  will 
form  and  capitalize  SWEPCO  EDC  to 
hold  its  distribution  assets  and  related 
liabilities  in  Texas  and  SWEPCO 
Transco  to  hold  the  Texas  Transmission 
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Assets  and  Related  Liabilities:  and  Reg 
Holdco  will  form  and  capitalize  OPCO 
EDC  LLC  for  the  purpose  of  merging 
OPCO  EDC  with  and  into  ResHoldco. 

To  capitalize  the  PGC  and  EDC 
subsidiaries.  Applicants  seek  the 
following  authority: 

(i)  GPL  to  acquire  all  of  the  common 
stock  of.  or  limited  liability  interest  in. 
CPL  PGC  in  exchange  for  transferring  its 
generation  assets  (including  its  interest 
in  the  South  Texas  Project  nuclear 
generating  station)  and  related  liabilities 
to  CPL  PGC  and  for  CPL  PGC  to  issue, 
and  for  CPL  to  acquire,  all  of  the 
common  stock  of,  or  limited  liability 
interest  in,  CPL  PGC. 

(ii)  CPL  PGC  to  acquire  all  of  the 
membership  interests  of  CPL  PGC  LLC 
in  exchange  for  sufficient  capitalization 
for  CPL  PGC  LLC  to  act  as  general 
partner  of  CPL  PGC  LP  and  for  CPL  PGC 
LLC  to  issue,  and  for  CPL  PGC  to 
acquire,  all  of  the  membership  interests 
of  CPL  PGC  LLC. 

(iii)  CPL  PGC  to  acquire  all  of  the 
limited  partnership  interest  of  CPL  PGC 
LP  in  exchange  for  transferring  its 
generation  assets  and  related  liabilities 
to  CPL  PGC  LP,  for  CPL  PGC  LLC  to 
acquire  the  general  partnership  interest 
of  CPL  PGC  LP.  for  CPL  PGC  LP  to  issue, 
and  for  CPL  PGC  to  acquire,  all  of  the 
limited  partnership  interest  of  CPL  PGC 
LP  and  for  CPL  PGC  LP  to  issue,  and  for 
CPL  PGC  LLC  to  acquire,  the  general 
partnership  interest  of  CPL  PGC  LP. 

(iv)  WTU  tp  acquire  all  of  the 
common  stock  of,  or  limited  liability 
interest  in,  WTU  PGC  in  exchange  for 
transferring  its  generation  assets  and 
related  liabilities  to  WTU  PGC  and  for 
WTU  PGC  to  issue,  and  for  WTU  to 
acquire,  all  of  the  common  stock  of.  or 
limited  liability  interest  in.  WTU  PGC. 

(v)  WTU  PGC  to  acquire  all  of  the 
membership  interests  of  WTU  PGC  LLC 
in  exchange  for  sufficient  capitalization 
for  WTU  PGC  LLC  to  act  as  general 
partner  of  WTU  PGC  LP  and  for  WTU 
PGC  LLC  to  issue,  and  for  WTU  PGC  to 
acquire,  all  of  the  membership  interests 
of  WTU  PGC  LLC. 

(vi)  WTU  PGC  to  acquire  all  of  the 
limited  partnership  interest  of  WTU 
PGC  LP  in  exchange  for  transferring  its 
generation  assets  and  related  liabilities 
to  WTU  PGC  LP.  for  WTU  PGC  LLC  to 
acquire  the  general  partnership  interest 
of  WTU  PGC  LP.  for  WTU  PGC  LP  to 
issue,  and  for  WTU  PGC  to  acquire,  all 
of  the  limited  partnership  interest  of 
WTU  PGC  LP  and  for  WTU  PGC  LP  to 
issue,  and  for  WTU  PGC  LLC  to  acquire, 
the  general  partnership  interest  of  WTU 
PGC  LP. 

(vii)  OPCO  to  acquire  all  of  the 
common  stock  of,  or  limited  liability 
interest  in.  OPCO  EDC  in  exchange  for 


transferring  its  transmission  and 
distribution  assets  and  related  liabilities 
to  OPCO  EDC  and  for  OPCO  EDC  to 
issue,  and  for  OPCO  to  acquire,  all  of 
the  common  stock  of.  or  limited  liability 
interest  in.  OPCO  EDC. 

(viii)  CSP  to  acquire  all  of  the 
common  stock  of.  or  limited  liability 
interest  in.  CSP  EDC  in  exchange  for 
transfierring  its  transmission  and 
distribution  assets  and  related  liabilities 
to  CSP  EDC  and  for  CSP  EDC  to  issue, 
and  for  CSP  to  acquire,  all  of  the 
common  stock  of,  or  limited  liability 
interest  in.  CSP  EDC. 

(ix)  SWEPCO  to  acquire  all  of  the 
common  stock  of.  or  limited  liability 
interests  in.  SWEPCO  EDC  in  exchange 
for  transferring  its  distribution  assets 
and  related  liabilities  located  in  Texas 
to  SWEPCO  EDC  and  to  acquire  all  of 
the  common  stock  of.  or  limited  liability 
interests  in  SWEPCO  Transco  in 
exchange  for  transferring  the  Texas 
Transmission  Assets  and  Related 
Liabilities  to  SWEPCO  Transco.  and  for 
SWEPCO  EDC  and  SWEPCO  Transco, 
respectively,  to  issue  and  SWEPCO  to 
acquire  all  of  the  common  stock  of  or 
limited  liability  interest  in  SWEPCO 
EDC  and  SWEPCO  Transco. 

(x)  Reg  Holdco  to  acquire  all  of  the 
limited  liability  interest  in  OPCO  EDC 
LLC  and  for  OPCO  EDC  LLC  to  issue  all 
of  its  limited  liability  interest  to  Reg 
Holdco. 

Other  Proposals 

AEP  is  seeking  EWG  status  for  the 
PGC  affiliates.  If  EWG  status  is  not 
immediately  obtained.  Enterprises, 
Wholesale  Holdco  and  Domestic  Holdco 
("Enterprise  Holding  Companies")  will 
register  under  the  Act.  Accordingly,  for 
a  period  of  12  months  beginning  with 
the  date  of  the  order  in  this  filing,  the 
Enterprise  Holding  Companies  seek  a 
waiver  from  the  otherwise  applicable 
requirement  to  file  Form  U5B  while 
EWG  certification  is  sought  for  the 
generating  assets  they  will  hold. 
Applicants  also  request  authority  under 
section  12(d)  of  the  Act  to  divest  to  third 
parties  the  generating  capability  of 
CPL's  Lon  Hill  Units  1-4,  Nueces  Bay 
plant,  and  Joslin  Unit  1  if  EWG  status 
is  not  obtained  in  time  for  CPL  to  meet 
the  deadline  to  divest  these  generating 
assets.  If  divestment  of  these  units  is 
made  to  nonaffiliated  purchasers, 
divestment  will  be  at  fair  market  value. 

In  addition  to  the  foregoing  affiliate 
transfers.  CPL.  SWEPCO  and  WTU  seek 
authority  to  sell  certain  utility  assets  to 
non-affiliates  as  required  by  S.B.7.  The 
statute  states  that  each  electric  utility 
"shall  separate  from  its  regulated  utility 
activities  its  customer  energy  services 
business  activities  that  are  otherwise 


also  already  widely  available  in  the 
competitive  market."  Rules  promulgated 
in  connection  with  this  provision  define 
"competitive  energy  services"  as  non- 
roadway  lights  and  distribution 
facilities,  including  distribution 
transformers,  conductors,  and 
associated  distribution  equipment 
beyond  the  customer's  primary  metering 
point  as  well  as  substation  facilities 
dedicated  to  serving  individual 
customers.  CPL.  SWEPCO  and  WTU 
have  offered  customers  the  option  to 
purchase  such  facilities,  provide  their 
own  facilities  or  convert  their  service  to 
secondary  metering.  Should  a  customer 
elect  to  purchase  the  facilities.  CPL. 
SWEPCO  and  WTU  request  authority  to 
sell  these  assets. 

AEP  also  seeks  authority  to 
restructure  within  or  to  the  Enterprises 
chain  of  entities  its  nonutility  holdings 
(including  utility  holdings  that  are  not 
subject  to  state  regulation)  from  time  to 
time  as  may  be  necessary  or  appropriate. 
This  restructiuing  might  involve  the 
acquisition  of  new  special  purpose 
subsidiaries  to  acquire  and  hold  direct 
or  indirect  interests  in  any  or  all  of  the 
AEP  system's  existing  or  future 
authorized  nonutility  businesses  or  it 
might  involve  the  creation, 
capitalization  and  acquisition  of  a 
subsidiary  to  hold  non-utility  interests 
or  the  transfer  of  existing  subsidiaries  or 
portions  of  existing  businesses  among 
AEP  associates  or  the  reincorporation  of 
existing  subsidiaries  in  a  different  state. 

AEPSC  seeks  authority  to  render 
services  to  any  direct  or  indirect 
subsidiary  of  any  Applicant  to  be 
formed  as  requested  in  this  Application 
in  accordance  with  the  existing  AEP 
service  agreement  and  in  compliance 
with  "at  cost"  provisions  of  Rules  90 
and  91  of  the  Act.  Also  requested  is 
authority  for  Operating  Companies  to 
enter  into  operating  agreements  with 
respective  subsidiaries  for  the  period 
following  receipt  of  respective  state 
regulatory  approvals  of  relevant 
portions  of  the  AEP  restructuring 
proposed  in  this  filing  but  prior  to 
actual  restructuring  as  proposed. 

Authority  is  also  requested  to 
establish  services  entities.  AEP  proposes 
to  organize  a  specialized  service 
company  ("GenServCo")  for  dispatch, 
wholesale  trading  and  fuel  procurement 
of  generation  assets  not  subject  to  state 
regulation  and  other  energy-related 
services.  Affiliate  companies  will 
reimburse  GenServCo  for  its  services  on 
a  full  cost  basis  in  accordance  with  the 
Act.  Applicants  request  that  the 
Commission  reserve  jiuisdiction  on 
approval  of  GenServCo  until  completion 
of  the  record.  In  addition,  a  division 
may  be  established  under  AEPSC  to 
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comply  with  a  code  of  conduct 
established  in  connection  with  S.B.  7 
which  prohibits  PGCs  and  EDCs  in 
Texas  from  sharing  the  services  of  a 
single  service  provider  for  services  such 
as  engineering,  purchasing  of  electric 
transmission,  transmission  and 
distribution  system  operations  and 
marketing  services. 

CPL  EDC.  CPL  PGC.  CPL  PGC  LLC. 
CPL  PGC  LP,  CSP  EDC.  CSP  PGC. 
Domestic  Holdco.  Enterprises,  OPCO 
EDC,  OPCO  PGC,  Reg  Holdco,  SWEPCO 
EDC,  SWEPCO  Transco,  Wholesale 
Holdco,  WTU  EDC,  WTU  PGC.  WTU 
PGC  LLC  and  WTU  PGC  LP  ("Finance 
Applicants")  and,  following  the 
transactions  for  which  authority  is 
sought  in  this  Application,  any 
subsidiary  controlled  by  a  Finance 
Applicant,  requests  authorization  under 
Section  13(b)  of  the  1935  Act  to  provide 
services  and  sell  goods  to  the  nonutility 
associate  companies  described  below  at 
fair  market  prices  determined  without 
regard  to  cost  and  requests  an 
exemption  under  Section  13(b)  of  the 
1935  Act  frt>m  the  cost  standards  of 
Rules  90  and  91,  as  applicable  to  these 
transactions,  in  any  case  in  which  the 
nonutility  subsidiary  purchasing  these 
goods  or  services  is: 

1.  A  FUCO  or  foreign  EWG  which 
derives  no  part  of  its  income,  directly  or 
indirectly,  bom  the  generation, 
transmission,  or  distribution  of  electric 
energy  for  sale  within  the  United  States. 

2.  An  EWG  which  sells  electricity  at 
market-based  rates  which  have  been 
approved  by  the  FERC.  provided  that 
the  piuchaser  is  not  a  public  utility 
company  in  the  AEP  system; 

3.  A  "qualifying  facility"  ("QF") 
within  the  meaning  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978,  as 
amended  ("PURPA"),  that  sells 
electricity  exclusively  at  rates 
negotiated  at  arms"  length  to  one  or 
more  industrial  or  commercial 
customers  purchasing  the  electricity  for 
their  own  use  and  not  directly  for  resale 
and/or  to  an  electric  utility  company 
other  than  a  public  utility  in  the  AEP 
system  at  the  purchaser's  "avoided 
cost"  as  determined  in  accordance  with 
PURPA  regulations; 

4.  A  domestic  EWG  or  QF  that  sells 
electricity  at  rates  based  upon  its  cost  of 
service,  as  approved  by  FERC  or  any 
state  public  utility  commission  having 
jurisdiction,  provided  that  the  purchaser 
is  not  a  public  utility  company  in  the 
AEP  System: 

5.  A  subsidiary  engaged  in  Rule  58 
activities  or  any  other  nonutility 
subsidiary  that:  (1)  is  partially  owned  by 
a  member  of  the  AEP  system,  (2)  is 
engaged  solely  in  the  business  of 
developing,  owning,  operating  and/or 


providing  services  or  goods  to  the 
nonutility  subsidiaries  described  in 
clauses  1  through  4  immediately  above, 
or  (3)  does  not  derive  any  part  of  its 
income  fixim  a  public-utility  compcmy 
within  the  AEP  system. 

Financing  Requests 

Applicants  make  a  number  of 
financing  requests  in  cotmection  with 
the  restructuring  for  a  period  up  to  June 
30.  2005. 

AEP  requests  authority  to: 

(1)  Issue  guarantees  (including 
guarantees  for  debt),  obtain  letters  of 
credit,  enter  into  support  or  expense 
agreements  or  otherwise  provide  credit 
support  to  Finance  Applicants  and  enter 
into  guarantees  of  nonaffiliated  third 
parties'  obligations  in  an  amount  not  to 
exceed  $15  billion  outstanding  at  any 
one  time  (such  guarantees  issued  by 
AEP  will  be  subject  to  rule  58(a)(1)  and 
rule  53  limitations  in  effect  for  A^). 

(2)  Acquire  the  debt  or  other 
securities  of  Enterprises,  Wholesale 
Holdco,  Domestic  Holdco  and  Reg 
Holdco  for  the  purpose  of  lending  to 
them. 

(3)  hivest  in  the  EWGS  to  be  held  by 
CPL  PGC,  CPL  PGC  LLC,  CPL  PGC  LP, 
CSP,  OPCO,  WTU  PGC,  WTU  PGC  LLC 
and  WTU  PGC  LP  ("Enterprises 
Subsidiaries"),  the  entities  holding  the 
generation  assets  to  be  transferred  by 
this  Application,  up  to  the  aggregate  of 
the  equity  accounts  of  the  Enterprises 
Subsidiaries,  which  was  approximately 
$2.4  billion  as  of  December  31,  2001, 
plus  up  to  an  aggregate  of  $1.5  billion 
of  related  guarantees  and  credit  support 
for  the  benefit  of  the  Enterprises 
Subsidiaries.  This  Application 
contemplates  that  (i)  generation  assets 
currently  owrned  by  WTU  and  CPL 
("Generation  Assets")  will  be 
transferred  to  Texas  PGC  subsidiaries 
("Texas  PGCs"),  (ii)  upon  transfer  of  the 
transmission  and  distribution  assets  and 
related  liabilities,  OPCO  and  CSP  will 
be  PGCs  ("Ohio  PGCs").  which  with  the 
Texas  PGCs  aT^e  also  the  Enterprises 
Subsidiaries,  and  (iii)  the  Enterprises 
Subsidiaries  will  be  held  by  a  direct  or 
indirect  subsidiary  of  Enterprises.  The 
Enterprises  Subsidiaries  will  be  public 
utility  companies  within  the  meaning  of 
the  Act  until  such  time  as  the  Federal 
Energy  Regulatory  Commission  grants 
them  EWG  status.  The  Generation 
Assets  will  be  transferred  to  the  Texas 
PGCs  at  book  value  as  required  by  Texas 
state  law.  The  fair  market  value  of  the 
Generation  Assets  is  not  known  at  this 
time.  Applicants  propose  that  once 
EWG  status  is  obtained  for  the 
Enterprises  Subsidiaries,  the  aggregate 
investment  in  them  will  be  $3,911 
billion  consisting  of  (i)  $2,411  billion,  as 


of  December  31 ,  2001 .  which  is  the 
aggregate  of  the  equity  accounts  of  the 
Enterprises  Subsidiaries  as  projected  in 
Exhibit  B-2  and  which  amount  reflects 
the  equity  investment  of  AEP  in  the 
Enterprises  Subsidiaries  and,  therefore, 
is  recourse  to  AEP  ("Recourse 
Amounts"),  and  (ii)  $1.5  bilUon  of 
related  guarantees  and  other  credit 
support  by  AEP  for  the  benefit  of  these 
subsidiaries.  If  AEP  subsequently 
determines  to  retain  the  Texas  PGCs,  the 
fair  market  value  of  the  Generation 
Assets  v«riU  be  substituted  for  the  Texas 
PGC  portion  of  the  Recoiuve  Amounts 
in  the  $3,911  billion  aggregate 
investment  amoimt.  AEP  is  currently 
authorized  by  order  to  engage  in  EWG 
and  FUCO  financings  in  an  amount 
equal  to  100  percent  of  consolidated 
retained  earnings  as  defined  in  rule 
53(a)(1).  That  amount  was  $3,308  billion 
as  of  March  31,  2002.  Current 
investment  in  these  entities  is  $2,970 
billion. 

Financing  requests  by  other  entities: 

"The  following  entities  seek  authority 
to  issue  securities  to  non-affiliated  and 
affiliated  entities  in  aggregate  principal 
amoimts  (not  including  the  refunding  of 
outstanding  securities)  as  follows:  (1) 
each  Enterprises  Holding  Company  up 
to  $5  biUion;  (2)  CPL  PGC,  CPL  PGC  LP, 
and  CPL  PGC  LLC  up  to  $1  billion;  (3) 
CSP  PGC  up  to  $500  million;  (4)  OPCO 
PGC  up  to  $1  billion;  (5)  WTU  PGC, 
WTU  PGC  LP,  and  WTU  PGC  LLC  up 
to  $250  million;  (6)  Reg  Holdco  up  to 
$10  billion;  (7)  CPL  EDC  up  to  $1 
billion;  (8)  SWEPCO  EDC  up  to  $500 
million;  (9)  SWEPCO  Transco  up  to 
$500  million;  (10)  WTU  EDC  up  to  $500 
million. 

Each  Enterprise  Holding  Company 
proposes  to:  (1)  issue  guarantees  and 
extend  credit  support  to  Enterprises 
subsidiaries,  any  finance  subsidiary 
owned  by  it,  any  other  Enterprises 
Holding  Company,  any  direct  or  indirect 
subsidiary  of  any  Enterprises  Holding 
Company  or  any  nonaffiliate  in 
accordance  with  the  parameters  set  forth 
in  the  Application  in  an  aggregate 
amount  not  to  exceed  $10  billion;  (2) 
enter  into  hedging  transactions;  (3) 
acquire  the  debt  or  other  securities  of 
any  Enterprises  subsidiary  or  other 
Enterprises  holding  company  for  the 
purpose  of  lending  to  them. 

Authority  is  sought  for  Reg  Holdco  to 
acquire  the  debt  or  other  securities  of 
any  affiliated  public  utility  company 
whose  common  equity  is  owned  directly 
or  indirectly  by  Reg  Holdco  for  the 
purpose  of  lending  to  it;  to  enter  into 
hedging  transactions;  to  issue 
guarantees  and  extend  credit  support  to 
CPL  EDC,  CSP  EDC,  OPCO  EDC. 
SWEPCO  EDC,  SWEPCO  Transco  and 
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WTU  EDC  ("Regulated  Subsidiaries") 
and  to  any  finance  subsidiary  owned  by 
it  or  any  non-affiliate  in  accordance 
with  the  parameters  set  forth  in  the 
Application  in  an  aggregate  amount  not 
to  exceed  $10  billion;  and  to  borrow 
from  the  AEP  money  pool,  subject  to  the 
terms  of  previous  money  pool  orders 
(HCAR  No.  27186.  June  14.  2000,  and 
HCAR  No.  26697,  March  28. 1997, 
HCAR  No.  26854.  April  3,  1998), 
(collectively,  "Money  Pool  Orders"), 
and  to  issue  short-term  debt  up  to  S3 
billion  by  participating  in  the  money 
pool  or  otherwise  in  accordance  with 
the  parameters  set  forth  in  the 
Application. 

The  Enterprises  Subsidiaries  and  the 
Regulated  Subsidiaries  seek  authority  to 
issue  guarantees  and  extend  credit 
support  in  the  amounts  of  financing 
authority  stated  above  to  any  subsidiary 
owned  by  it  or  any  non-afTiliate,  and,  in 
the  case  of  the  Enterprises  Subsidiaries, 
to  any  other  subsidiary  of  Enterprises. 
Enterprises  Subsidiaries  and  Regulated 
Subsidiaries  also  seek  authority  to  enter 
into  hedging  transactions.  Regulated 
Subsidiaries  also  seek  authority  to 
participate  in  the  authorized  AEP 
money  pool  as  set  forth  in  the  Money 
Pool  Orders  and  to  issue  short-term  debt 
by  participating  in  the  money  pool  or 
otherwise  in  accordance  with  the 
parameters  set  forth  in  the  Application 
up  to  the  following  amounts:  CPL  EDC, 
$200  million:  CSP  EDC.  $175  million; 
OPCO  EDC,  $250  million:  SWEPCO 
EDC,  $100  million:  SWEPCO  Transco, 
$100  million:  WTU  EDC,  $75  million. 

Each  Finance  Applicant  requests 
authority  to  organize  and  acquire  all  of 
the  common  stock  or  other  equity 
interests  in  one  or  more  financing 
subsidiaries  for  the  purpose  of  effecting 
any  financing  requested  in  the 
Application  and  authority  for  any 
financing  subsidiary  so  organized  to 
effect  any  transaction  for  which  a 
Finance  Applicant  has  received 
authorization  in  this  filing. 

Request  To  Pay  Dividends  Out  of 
Capital  or  Unearned  Surplus 

The  Operating  Companies  and  Reg 
Holdco  request  authority  to  pay 
dividends  from  paid-in  capital  in 
projected  amounts  for  the  purpose  of 
placing  the  PGCs  under  Enterprises  and 
the  EDCs  under  Reg  Holdco.  After  the 
transactions  set  forth  in  the  Application 
and  through  June  30,  2004,  eKO  Utility 
Subsidiary  and  Reg  Holdco  requests 
authority  to  pay  dividends  in  an 
aggregate  amount  up  to  but  not 
exceeding  the  retained  earnings  of  the 
respective  Operating  Company 
associated  with  CPL  EDC,  CPL  PGC. 
CPL  PGC  LLC.  CPL  PGC  LP,  CSP  EDC, 


CSP  PGC,  OPCO  EDC,  OPCO  PGC, 
SWEPCO,  SWEPCO  EDC,  SWEPCO 
Transco,  WTU  EDC,  WTU  PGC,  WTU 
PGC  LLC  AND  WTU  PGC  LP  ("Utility 
Subsidiaries")  (or,  in  the  case  of  Reg 
Holdco,  of  Reg  Holdco)  immediately 
preceding  the  transactions  set  forth  in 
the  Application. 

By  way  of  exaqiple,  as  of  December 
31,  2001,  CSP  had  retained  earnings  of 
approximately  $176  million.  The 
Application  seeks  authority  for  CSP  to 
form,  capitalize  and  transfer  its 
transmission  and  distribution  assets  and 
liabiUties  to  CSP  EDC  (after  which  CSP 
will  be  CSP  PGC).  Because  no  retained 
earnings  can  be  transferred  to  CSP  EDC 
and  because  the  retained  earnings  of 
CSP  PGC  will  be  eliminated  when  it 
dividends  CSP  EDC  to  AEP,  neither  CSP 
EDC  nor  CSP  PGC  will  hkve  any 
retained  earnings  as  a  result  of  the 
proposed  transactions.  Accordingly, 
granting  the  authority  requested  here 
would  permit  CSP  EDC  and  CSP  PGC  to 
dividend  an  amoimt  (when  added  to 
amounts  already  dividended  by  either) 
equal  to  $176  million  through  June  30, 
2004,  assuming  the  proposed 
transactions  had  occiurod  on  December 
31,  2001.  which  amoimt  would  be 
increased  by  any  retained  earnings  of 
either  (such  increases  applying  only  to 
the  company  earning  them). 

For  extraordinary  reasons  related  to 
the  adoption  of  utility  restructuring 
legislation  in  Texas  and  Ohio,  the 
Operating  Companies  and  Reg  Holdco 
will  each  be  declaring  and  distributing 
significant  portions  of  their  respective 
assets  (the  equity  interest  each 
Operating  Company  owns  in  the 
subsidiaries  created  by  each  and  the 
equity  interest  in  the  Texas  PGCs  owned 
by  Reg  Holdco)  to  their  respective 
immediate  parents  as  more  fully 
described  in  the  Application,  llie 
following,  each  contemplated  by  the 
proposed  transactions,  result  in  separate 
but  related  entries  on  the  equity  account 
of  each  entity  involved:  (i)  The  direct  or 
indirect  contribution  by  AEP  of 
additional  paid-in  capital  to  the 
Operating  Companies  in  amounts  such 
that:  (a)  Assuming  tlie  elimination  of 
retained  earnings,  sufficient  paid-in 
capital  is  available  to  effiect  the 
dividend,  and,  (b)  following  the 
distribution  of  the  newly  capitalized 
subsidiaries,  the  eqiuty  portion  of 
consolidated  capitalization  of  each 
entity  declaring  a  dividend  is  no  less 
than  30%,  and  (ii)  the  distribution  by 
the  Operating  Companies  (and,  with 
respect  to  the  Texas  PGCs,  by  Reg 
Holdco)  of  the  common  stock  or  limited 
liability  interests  of  the  newly 
capitalized  subsidiaries  to  their  ultimate 
parent.  AEP.  Subsequent  contributions 


of  common  stock  or  limited  liability 
interests  of  the  newly  capitalized 
subsidiaries  or  common  stock  of 
applicable  Operating  Companies  and 
vertically-integrated  companies  in  order 
to  achieve  the  proposed  corporate 
structure  are  not  expected  to  impact  the 
equity  account  of  any  entity  involved. 

The  distribution  of  the  common  stock 
or  limited  liability  interest  of  each 
subsidiary  will  result  in  a  debit  in  the 
equity  account  of  each  entity  declaring 
the  dividend  in  an  amount  equal  to  the 
value  of  the  common  stock  or  limited 
liability  interest  of  the  applicable 
subsidiary,  i.e.,  the  value  of  the  utility 
assets  and  liabilities  contributed  to  such 
subsidiary.  Generally  speaking,  there  are 
three  components  to  the  equity  account 
of  a  corporation:  stated  capital  (common 
stock),  paid-in  capital  and  retained 
earnings.  Under  general  corporate 
principles,  no  dividend  may  exceed  the 
aggregate  amount  of  paid-in  capital  and 
retained  earnings. 

There  are  two  constraints  on  the 
distribution  by  the  Operating 
Companies  (and,  with  respect  to  the 
Texas  PGCs,  by  Reg  Holdco)  of  the 
common  stock  or  limited  liability 
interest  of  their  respective  newly 
capitalized  subsidiaries:  (i)  Unless 
expressly  approved  by  the  Commission, 
the  amount  of  any  dividend  may  not 
exceed  the  amount  of  retained  earnings 
of  the  entity  declaring  the  dividend, 
and,  (ii)  consistent  with  Commission 
policy,  following  the  dividend,  the 
.equity  portion  of  each  entity  declaring 
a  dividend  may  not  be  less  than  30%. 
Currently,  in  all  but  one  Operating 
Company  and  Reg  Holdco  the  amount  of 
the  dividend,  i.e.,  the  value  of  the 
common  stock  or  limited  liability 
interest  of  the  applicable  subsidiary,  is 
greater  than  the  retained  earnings  of  the 
entity  declaring  the  dividend. 
Accordingly,  in  order  to  effect  the 
proposed  transactions,  each  Operating 
Company  requests  authority  to  pay 
divioends  out  of  paid-in  capital. 

Except  for  one  Operating  Company 
and  Reg  Holdco,  the  distribution  of  the 
subsidiaries  to  AEP  will  (i)  eliminate  the 
retained  earnings  component  of  the 
equity  account  of  each  Operating 
Company,  and  (ii)  reduce,  in  varying 
degrees,  or  eliminate  the  paid-in  capital 
component  of  the  equity  account  of  each 
Operating  Company.  These  reductions 
in  the  eqmty  account  of  each  entity 
declaring  a  dividend  might  otherwise 
cause  the  equity  portion  of  the 
consolidated  capitalization  of  the  entity 
declaring  the  dividend  to  fall  below 
30%.  Therefore,  in  order  to  effect  the 
dividend  out  of  paid-in  capital  and 
ff^aintiiin  a  30%  equity  ratio,  AEP, 
directly  or  indirectly,  will  contribute 
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sufficient  capital  into  each  entity 
declaring  a  dividend  prior  to  such 
dividend  in  the  amount  needed  to 
increase  the  paid-in  capital  component 
of  the  equity  account  to  a  level  where 
the  equity  portion  of  the  consolidated 
capitalization  of  each  entity  declaring  a 
dividend  will  be  no  less  than  30%.  AEP 
uses  the  equity  method  of  accounting: 
the  retained  earnings  and  equity 
account  of  AEP  will  not  be  impacted  by 
these  dividends  or  by  any  of  the 
subsequent  contributions  of  common 
stock  or  limited  liability  interests  of  the 
newly  capitalized  subsidiaries  or 
common  stock  of  applicable  Operating 
Companies  and  vertically-integrated 
companies  contemplated  by  the 
proposed  transactions. 

In  addition  to  the  foregoing 
dividends,  Reg  Holdco  will  borrow, 
directly  or  indirectly,  an  amount 
projected  to  be  approximately  $1.4 
billion  and  authority  is  sought  for  Reg 
Holdco  to  dividend  the  cash  proceeds, 
from  paid-in  capital,  to  AEP.  AEP  will 
contribute  the  cash  proceeds  of  this 
dividend  to  CSP  and  OPCO  to  permit 
them  to  pay  down  existing  indebtedness 
as  contemplated  by  the  proposed 
transaction.  CSP  EDC  will  borrow  an 
sunount  projected  to  be  approximately 
$600  million  from  Reg  Holdco  and 
authority  is  sought  for  CSP  EDC  to 
dividend  the  cash  proceeds  of  such 
borrowing,  from  paid-in  capital,  to  Reg 
Holdco.  OPCO  EDC  will  also  borrow  an 
amoimt  projected  to  be  approximately 
$800  million  from  Reg  Holdco  and 
authority  is  sought  for  OPCO  EDC  to 
dividend  the  cash  proceeds  of  such 
borrowing,  frtim  paid  in  capital,  to  Reg 
Holdco.  Such  borrowings,  dividends, 
contributions  and  retirements  of 
indebtedness  are  necessary  to  achieve 
the  appropriate  capitalization  and 
equity  ratio  for  each  entity  involved. 

Through  a  series  of  internal 
transactions  which  will  be  recorded  on 
the  books  of  the  AEP  affiliates  involved 
as  corresponding  dividends  and 
contributions  of  capital,  CPL  and  WTU 
will  transfer  certain  of  their  pollution 
control  bonds  to  Wholesale'Holdco  via 
Reg  Holdco,  AEP  and  Enterprises.  Such 
transfers  are  necessary  to  prevent 
pollution  control  bonds  remaining  on 
the  books  of  CPL  and  WTU  following 
the  transfer  by  each  of  their  respective 
generation  assets  and  related  liabilities 
to  CPL  PGC  and  WTU  PGC, 
respectively.  Moreover,  indebtedness 
cannot  be  transferred  to  CPL  PGC  and 
WTU  PGC  without  incurring  substantial 
tax  liability  when  those  entities  are 
dividended  to  Reg  Holdco  and  AEP  and 
contributed  to  Domestic  Holdco. 
Authority  is  requested  to  make  the 
necessary  dividends  from  paid-in 


capital  to  transfer  such  pollution  control 
bonds  from  CPL  and  WTU  to  Wholesale 
Holdco. 

These  distributions  will  also  result, 
on  a  pro  forma  basis,  in  unusual 
reductions  in,  and/or  elimination  of,  the 
retained  earnings  of  the  Operating 
Companies,  Wholesale  Holdco  and  Reg 
Holdco,  which  may  make  it  difficult  in 
some  cases  for  each  to  continue  to  pay 
dividends  at  historical  levels  without 
such  dividends  being  paid  from  paid-in 
capital.  Accordingly,  until  June  30,  2004 
each  Utility  Subsidiary,  Enterprise 
Holding  Company  and  Reg  Holdco 
requests  authority  to  pay  dividends  out 
of  paid-in  capital  up  to  an  cunount  not 
to  exceed  the  aggregate  retained 
earnings  (immediately  prior  to  the 
proposed  transactions)  of  the  Operating 
Companies  and  Reg  Holdco.  The  effect 
of  this  limit  shall  be  to  preserve  for  a 
short  interval  the  historical  retained 
earnings  of  each  Operating  Company  or 
Reg  Holdco,  as  applicable,  to  permit  its 
respective  post-transaction  successors  to 
pay  dividends  without  increasing  the 
amount  of  dividends  any  could  have 
paid,  but  for  the  proposed  transactions. 
Each  Utility  Subsidiary  and  Reg  Holdco 
shall  pay  dividends  out  of  paid-in 
capital  only  if  its  common  equity  is  at 
least  30%  of  its  consolidated 
capitalization. 

Financing  Parameters 

Applicants  state  that  for  any 
requested  transaction  the  effective  cost 
of  money  on  unsecured,  long-term,  debt 
borrowings  authorized  by  order  in  this 
application-declaration  will  not  exceed 
the  greater  of  (i)  500  basis  points  over 
the  comparable  term  U.S.  Treasury 
securities  or  (ii)  a  gross  spread  over  U.S. 
Treasuries  that  is  consistent  with 
similar  securities  of  comparable  credit 
quality  and  maturities  issued  by  other 
companies.  The  effective  cost  of  money 
on  short-term  debt  borrowings 
authorized  under  this  Application  will 
not  exceed  the  greater  of  (i)  350  basis 
points  over  the  comparable  term 
London  Interbank  Offered  Rate 
("LIBOR")  or  (ii)  a  gross  spread  over 
LIBOR  that  is  consistent  with  similar 
securities  of  comparable  credit  quality 
and  maturities  issued  by  other 
companies.  The  dividend  rate  on  any 
series  of  preferred  securities  will  not 
exceed  the  greater  of  (a)  700  basis  points 
over  the  yield  to  maturity  of  a  U.S. 
Treasury  security  having  a  remaining 
term  equal  to  the  term  of  such  series  of 
preferred  securities  or  (b)  a  rate  that  is 
consistent  with  similar  securities  of 
comparable  credit  quality  and 
maturities  issued  by  other  companies. 

Applicants  state  that  the  maturities  on 
unsecured  indebtedness  will  not  exceed 


50  years,  that  all  preferred  securities 
will  be  redeemed  no  later  than  50  years 
after  issuance,  and  that  underwriting 
fees  and  similar  remuneration  paid  in 
connection  with  the  issue  or  sale  of 
securities  authorized  by  this  filing  will 
be  less  than  5%  of  the  principal  or 
amount  of  the  security  being  issued. 
AEP  and  the  Finance  Applicants  state 
that  each  will  maintain  common  equity 
of  at  least  30%  of  consolidated 
capitalization  as  defined  by  the 
Application  and  they  will  not  publicly 
issue  any  secured  or  unsecured 
indebtedness  or  preferred  securities 
unless  they  maintain  at  least  an 
investment  grade  corporate  or  senior 
unsecured  debt  rating  by  at  least  one 
nationally  recognized  rating  agency. 
Applicants  have  excluded  CPL's 
securitization  debt  from  the  calculation 
of  indebtedness  and  total  capitalization. 
Applicants  request  that  the  Commission 
reserve  jurisdiction  over  CPL's 
exclusion  of  securitization  debt  from  its     « 
calculation  of  consolidated 
capitalization  until  such  time  that  its 
common  equity  would  otherwise  be  less 
than  30  percent  of  its  consolidated 
capitalization  with  the  inclusion  of  the 
securitization  debt. 

Proceeds  of  the  financing  requests 
will  be  used  for  capital  ex{>enditures  of 
the  AEP  system;  working  capital  for  the 
system;  acquisition,  retirement  or 
redemption  of  securities  previously 
issued  by  AEP  subsidiaries;  investment 
by  Enterprises  Holding  Companies  in 
companies  authorized  by  prior 
Commission  order,  including  energy- 
related  companies  as  defined  in  Rule  58 
of  the  Act.  EWGs,  Foreign  Utility 
Companies  as  described  in  section  33  of 
the  Act,  exempt  telecommunicatipns 
companies,  stnd  other  approved 
subsidiaries;  and  other  lawful  purposes. 

With  regard  to  requests  to  engage  in 
hedging  activities.  Applicants  state  that 
interest  rate  hedging  transactions  with 
respect  to  existing  indebtedness 
("Interest  Rate  Hedges"),  subject  to 
certain  limitations  and  restrictions, 
would  be  entered  into  in  order  to  reduce 
or  manage  interest  rate  cost  or  risk. 
Interest  Rate  Hedges  would  only  be 
entered  into  with  counterparties 
("Approved  Counterparties")  whose 
senior  debt  ratings,  or  whose  parent 
companies'  senior  debt  ratings,  as 
published  by  Standard  and  Poor's 
Ratings  Group,  are  equal  to  or  greater 
than  BBB.  or  an  equivalent  rating  from 
Moody's  Investors'  Service  or  Fitch 
Investor  Service.  Interest  Rate  Hedges 
will  involve  the  use  of  financial 
instruments  and  derivatives  commonly 
used  in  today's  capital  markets,  such  as 
interest  rate  swaps,  options,  caps, 
collars,  floors,  and  structured  notes  (i.e., 
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a  debt  instnunent  in  which  the 
principal  and/or  interest  payments  are 
indirectly  linked  to  the  value  of  an 
underlying  asset  or  index),  or 
transactions  involving  the  purchase  or 
sale,  including  short  sales,  of  U.S. 
Treasury  obligations.  The  transactions 
would  be  for  fixed  periods  and  stated 
notional  amounts.  In  no  case  will  the 
notional  principal  amount  of  any 
interest  rate  swap  exceed  that  of  the 
underlying  debt  instrument  and  related 
interest  rate  exposure.  Applicants  will 
not  engage  in  speculative  transactions. 
Fees,  commissions  and  other  amounts 
payable  to  the  counterparty  or  exchange 
(excluding,  however,  the  swap  or  option 
payments)  in  connection  with  an 
Interest  Rate  Hedge  will  not  exceed 
those  generally  obtainable  in 
competitive  markets  for  parties  of 
comparable  credit  quality. 

In  addition,  interest  rate  hedging 
transactions  with  respect  to  anticipated 
debt  offerings  (the  "Anticipatory 
Hedges"),  subject  to  certain  limitations 
and  restrictions  would  only  be  entered 
into  with  Approved  Counterparties,  and 
woiild  be  utilized  to  fix  and/or  limit  the 
interest  rate  risk  associated  with  any 
new  issuance  through  (i)  a  forward  sale 
of  exchange-traded  U.S.  Treasury 
futures  contracts.  U.S.  Treasury 
obligations  and/or  a  forward  swap  (each 
a  "Forward  Sale");  (ii)  the  purchase  of 
put  options  on  U.S.  Treasury  obligations 
(a  "Put  Options  Purchase");  (iii)  a  Put 
Options  Purchase  in  combination  with 
the  sale  of  call  options  on  U.S.  Treasury 
obligations  (a  "Zero  Cost  Collar");  (iv) 
transactions  involving  the  purchase  or 
sale,  including  short  sales,  of  U.S. 
Treasury  obligations;  or  (v)  some 
combination  of  a  Forward  Sale.  Put 
Options  Purchase.  Zero  Cost  Collar  and/ 
or  other  derivative  or  cash  transactions, 
including,  but  not  limited  to  structured 
notes,  options,  caps  and  collars, 
appropriate  for  the  Anticipatory  Hedges. 
Anticipatory  Hedges  may  be  executed 
on-exchange  ("On-Exchange  Trades ') 
with  brokers  through  the  opening  of 
futures  and/or  options  positions  traded 
on  the  Chicago  Board  of  Trade  or  the 
Chicago  Mercantile  Exchange,  the 
opening  of  over-the-counter  positions 
with  one  or  more  counterparties  ("Off- 
Exchange  Trades"),  or  a  combination  of 
On-Exchange  Trades  and  Off-Exchange 
Trades.  Each  Applicant  will  determine 
the  optimal  structure  of  each 
Anticipatory  Hedge  transaction  at  the 
time  of  execution.  Applicants  may 
decide  to  lock  in  interest  rates  and/or 
limit  its  exposure  to  interest  rate 
increases.  Applicants  represent  that 
each  Interest  Rate  Hedge  and 
Anticipatory  Hedge  will  be  treated  for 


accounting  purposes  under  generally 
accepted  accounting  principles. 
Applicants  will  comply  with  the  then 
existing  financial  disclosure 
requirements  of  the  Financial 
Accounting  Standards  Board  associated 
with  hedging  transactions. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mil  M.  PeterMMi. 
Assistant  Secretary. 

[FR  Doc.  02-15709  Filed  6-20-02:  8:45  am] 
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One  Group  Mutual  Funds,  et  al.;  Notice 
of  Application 

)une  14.  2002. 

AOCNCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACnON:  Notice  of  application  for  an 
order  under  (i)  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  granting  an  exemption  from 
sections  18(f)  and  21(b)  of  the  Act;  (ii) 
section  12(d)(l){J)  of  the  Act  granting  an 
exemption  from  section  12(d)(1)  of  the 
Act;  (iii)  sections  6(c)  and  17(b)  of  the 
Act  granting  an  exemption  from  sections 
17(a)(1)  and  17(a)(3)  of  the  Act;  and  (iv) 
section  17(d)  of  the  Act  and  rule  17d- 
1  under  the  Act  to  permit  certain  joint 
transactions. 

Summary  of  Application:  Applicants 
request  an  order  that  woiUd  permit 
certaiif  registered  open-end  management 
investment  companies  to  participate  in 
a  joint  lending  and  borrowing  facility. 

Applicants:  One  Group  Mutual  Fimds 
(the  "Trust"),  Banc  One  Investment 
Advisors  Corporation  (the  "Investment 
Manager").  One  Group  Administrative 
Services,  Inc.  (the  "Administrator"),  and 
all  other  registered  open-end  investment 
companies  and  series  thereof  that  are 
part  of  the  same  group  of  investment 
companies  (as  defined  in  section 
12(d)(1)(G)  of  the  Act)  as  the  Trust  and 
that  are  advised  by  the  Investment 
Manager  or  a  {)erson  controlling, 
controlled  by,  or  under  common  control 
with  the  Investment  Manager  (together 
with  the  Trust  and  its  series,  the 
"Funds").' 


<  All  existing  investment  companies  that 
currently  intend  to  rely  on  the  order  are  named  as 
applicants,  and  any  other  existing  or  hiture 
investment  companies  that  subsequently  r«ly  on  the 
order  will  comply  with  the  terms  and  conditions  of 
the  application. 


FIUNQ  DATES:  The  application  Was  filed 
on  March  23,  2001,  and  amended  on 
June  4,  2002.  and  June  10.  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  vniting  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  9.  2002,  and  should 
be  accompanied  by  proof  of  service  on 
the  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary.  Commission.  450 
5th  Street.  NW..  Washington,  DC  20549- 
0609;  Applicants:  c/o  Bank  One 
Corporation.  1111  Polaris  Parkway. 
Suite  4P.  Columbus.  OH  43271-0152. 
Attn:  Michael  V.  Wible,  Esq. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mann,  Senior  Coimsel,  at  (202) 
942-0582,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  5th  Street,  NW..  Washington.  DC 
20549-0102  (tel.  (202)  942-8090). 

Applicant!'  Representationa 

1.  The  Trust  is  registered  under  the 
Act  as  an  open-end  management 
investment  company  and  is  organized  as 
a  Massachusetts  business  trust. 
Currently,  the  Trust  is  comprised  of    • 
forty-ei^t  Funds.  The  Investment 
Manager  is  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940  (the  "Advisers  Act").  Each 
Fund  has  entered  into  an  investment 
advisory  agreement  with  the  Investment 
Manager.  The  Administrator  serves  as 
administrator  for  the  Funds.  Both  the 
Investment  Manager  and  the 
Administrator  are  wholly  owned 
indirect  subsidiaries  of  Bank  One 
Corporation,  a  bank  holding  company 
incorporated  in  the  state  of  Delaware. 

2.  Some  Funds  may  lend  money  to 
banks  or  other  entities  by  entering  into 
repurchase  agreements  or  purchasing 
other  short-term  instruments.  Other 
Funds  may  borrow  money  from  the 
same  or  similar  banks  for  temporary 
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ptuposes  to  satisfy  redemption  requests 
or  to  cover  unanticipated  cash  shortfalls 
such  as  a  trade  "fail"  in  which  cash 
payment  for  a  security  sold  by  a  Fund 
has  been  delayed.  Currently,  the  Funds 
have  a  credit  arrangement  with  their 
custodian  bank  (i.e.,  overdraft 
protection)  and  have  established  a 
committed  line  of  credit  with  a  banking 
syndicate  under  which  the  banks  lend 
money  to  the  Funds  to  meet  the  Fxmds' 
temporary  cash  needs. 

3.  If  the  Funds  were  to  borrow  money 
bom  any  bank  under  their  current 
arrangements  or  under  other  credit 
facility  arrangements,  the  Funds  would 
pay  interest  on  the  borrowed  cash  at  a 
rate  which  would  be  significantly  higher 
than  the  rate  that  would  be  earned  by 
other  (non-borrowing)  Funds  on 
investments  in  repurchase  agreements 
and  other  short-term  instruments  of  the 
same  maturity  as  the  bank  loan. 
Applicants  believe  this  differential 
represents  the  bank's  profit  for  serving 
as  a  middleman  between  a  borrower  and 
lender.  In  addition,  the  committed  line 
of  credit  requires  the  Funds  to  pay 
substantial  commitment  fees  in  addition 
to  the  interest  rate  to  be  paid  by  the 
borrowing  Fund. 

4.  Applicants  request  an  order  that 
would  permit  the  Funds  to  enter  into 
lending  agreements  ("Interfund  Lending 
Agreements")  under  which  the  Funds 
would  lend  money  and  borrow  money 
for  temporary  purposes  directly  to  and 
from  each  other  through  a  credit  facility 
("Interfund  Loan").  Applicants  believe 
that  the  proposed  credit  facility  would 
substantially  reduce  the  Funds' 
potential  borrowing  costs  and  enhance 
their  ability  to  earn  higher  rates  of 
interest  on  short-term  lendings. 
Although  the  proposed  credit  facility 
would  substantially  reduce  the  Funds' 
need  to  borrow  from  banks,  the  Funds 
would  continue  to  maintain  overdraft 
protection  with  their  custodian  and 
would  also  obtain  an  uncommitted  line 
of  credit  with  their  custodian.  They 
would  terminate  their  committed  line  of 
credit. 

5.  Applicants  anticipate  that  the 
credit  facility  would  provide  a 
borrowing  Fund  with  significant  savings 
when  the  cash  position  of  the  Fund  is 
insufficient  to  meet  temporary  cash 
requirements.  This  situation  could  arise 
when  redemptions  exceed  anticipated 
volumes  and  the  Funds  have 
insufficient  cash  on  hand  to  satisfy  such 
redemptions.  When  the  Funds  liquidate 
portfolio  securities  to  meet  redemption 
requests,  which  normally  are  effected 
immediately,  they  often  do  not  receive 
payment  in  settlement  for  up  to  three 
days  (or  longer  for  certain  foreign 
transactions).  The  credit  facility  would 


provide  a  source  of  immediate,  short- 
term  liquidity  pending  settlement  of  the 
sale  of  portfolio  securities. 

6.  Applicants  also  propose  using  the 
credit  facility  when  a  sale  of  seciuities 
fails  due  to  circumstances  such  as  a 
delay  in  the  delivery  of  cash  to  the 
Fund's  custodian  or  improper  delivery 
instructions  by  the  broker  effecting  the 
transaction.  Sales  fails  may  present  a 
cash  shortfall  if  the  Fund  has 
undertaken  to  purchase  a  security  with 
the  proceeds  from  securities  sold.  When 
the  Fund  experiences  a  cash  shortfall 
due  to  a  sales  fail,  the  custodian 
typically  extends  temporary  credit  to 
cover  the  shortfall  and  the  Fund  incurs 
overdraft  charges.  Alternatively,  the 
Fund  could  sell  a  security  on  a  same 
day  settlement  basis,  earning  a  lower 
return  on  investment.  Use  of  the  credit 
facility  under  these  circumstances 
would  enable  the  Fund  to  have  access 
to  immediate  short-term  liquidity 
without  incurring  custodian  overdraft  or 
lower  investment  returns. 

7.  While  borrowing  arrangements 
with  banks  will  continue  to  be  available 
to  cover  unanticipated  redemptions  and 
sales  fails,  imder  the  proposed  credit 
facility,  a  borrowing  Fund  would  pay 
lower  iiiterest  rates  than  those  offered 
by  banks  on  short-term  loans.  In 
addition.  Funds  making  short-term 
loans  directly  to  other  Funds  would 
earn  interest  at  a  rate  higher  than  they 
otherwise  could  obtain  from  investing 
their  cash  in  repurchase  agreements  or 
other  short-term  instruments.  Thus, 
applicants  believe  that  the  proposed 
credit  facility  would  benfit  both 
borrowing  and  lending  Funds. 

8.  The  interest  rate  charged  to  the 
Funds  on  any  Interfund  Loan  (the 
"Interfund  Loan  Rate")  would  be  the 
average  of  the  "Repo  Rate"  and  the 
"Bank  Loan  Rate,"  both  as  defined 
below.  The  Repo  Rate  for  any  day  would 
be  the  highest  rate  from  investments  in 
overnight  repurchase  agreements  that  is 
available  to  a  lending  Fimd  or  to  a  joint 
account  in  which  a  lending  Fund  may 
participate.  The  Bank  Loan  Rate  for  any 
day  would  be  calculated  by  the  Credit 
Facility  Team  (as  defined  below)  each 
day  an  Interfund  Loan  is  made 
according  to  a  formula  established  by 
the  board  of  trustees  for  the  Funds  (the 
"Board")  designed  to  approximate  the 
lowest  interest  rate  at  which  bank  short- 
term  loans  would  be  available  to  the 
Funds.  The  formula  would  be  based 
upon  a  publicly  available  rate  (e.g.. 
Federal  Funds  plus  25  basis  points)  and 
would  van,'  with  this  rate  so  as  to  reflect 
changing  bank  loan  rates.  The  Board 
periodically  would  review  the 
continuing  appropriateness  of  using  the 
publicly  available  nte.  as  well  as  the 


relationship  between  the  Bank  Loan 
Rate  and  current  bank  loan  rates  that 
would  be  available  to  the  Funds.  The 
initial  formula  and  any  subsequent 
modifications  to  the  formula  would  be 
subject  to  the  approval  of  the  Board. 

9.  The  Treasuiy  unit  of  the 
Administrator  (the  "Credit  Facility 
Team")  would  administer  the  credit 
facility.  Under  the  proposed  credit 
facility,  the  portfolio  managers  for  each 
participating  Fund  may  provide 
standing  instructions  to  participate 
daily  as  a  borrower  or  lender.  The  Credit 
Facility  Team  on  each  business  day 
would  collect  data  on  the  uninvested 
cash  and  borrowing  requirements  of  all 
participating  Funds  from  the  Funds' 
custodian.  Once  it  had  determined  the 
aggregate  amount  of  cash  available  for 
loans  and  borrowing  demand,  the  Credit 
Facility  Team  would  allocate  loans 
among  borrowing  Funds  without  any 
further  communication  from  portfolio 
managers.  Applicants  expect  far  more 
available  uninvested  cash  each  day  than 
borrowing  demand.  After  the  Credit 
Facility  Team  has  allocated  cash  for 
Interfund  Loans,  the  Investment 
Manager  will  invest  any  remaining  cash 
in  accordance  with  each  Fund's  normal 
practice. 

10.  The  Credit  Facility  Team  will 
allocate  borrowing  demand  and  cash 
available  for  lending  among  the  Funds 
on  what  the  Credit  Facility  Team 
believes  to  be  an  equitable  basis,  subject 
to  certain  administrative  procedures 
applicable  to  all  Funds,  such  as  the  time 
of  filing  requests  to  participate,, 
minimum  loan  lot  sizes,  and  the  need  to 
minimize  the  number  of  transactions 
and  associated  administrative  costs.  To 
reduce  transaction  costs,  each  loan 
normally  would  be  allocated  in  a 
manner  intended  to  minimize  the 
number  of  participants  necessar}'  to 
complete  the  loan  transaction.  The 
method  of  allocation  and  related 
administrative  procedures  would  be 
approved  by  the  Board  on  behalf  of  each 
Fund,  including  a  majority  of  trustees 
who  are  not  "interested  persons"  of  the 
Funds,  as  defined  in  section  2(a)(19)  of 
the  Act  ("Independent  Trustees"),  to 
ensure  that  both  borrowing  and  lending 
Funds  participate  on  an  equitable  basis. 

11.  Tne  Credit  Facility  Team  would 
(a)  monitor  the  Interfund  Loan  Rate  and 
the  other  terms  and  conditions  of  the 
loans,  (b)  ensure  complicmce  with  each 
Fund's  investment  policies  and 
limitations,  (c)  ensure  equitable 
treatment  of  each  Fund,  and  (d)  make 
quarterly  reports  to  the  Board 
concerning  any  transactions  by  the 
Funds  under  the  credit  facility  and  the 
Interfund  Loan  Rate  charged  in  the 
transactions. 
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12.  The  Credit  Facility  Team  would 
administer  the  credit  facility  as  part  of 
its  duties  under  its  existing 
administrative  services  agreement  with 
each  Fund  and  would  receive  no 
additional  fee  as  compensation  fqr  its 
services.  The  Investment  Manager 
would  monitor  the  Credit  Facility 
Team's  administration  of  the  credit 
focility  and  would  receive  no  additional 
fee  as  compensation  for  its  services. 

13.  Each  Fund's  participation  in  the 
proposed  credit  facility  will  be 
consistent  with  its  organizational 
documents  and  its  investment  policies 
and  limitations.  The  Statement  of 
Additional  Information  ("SAI")  of  each 
Fund  will  disclose  all  material  facts 
concerning  the  Fund's  participation  in 
Interfund  Lending  Agreements  prior  to 
the  commencement  of  such  arrangement 
and  at  all  times  during  the  term  of  the 
Interfund  Loans.  No  Fund  would 
borrow  more  than  the  lesser  of  the 
amount  permitted  by  section  18  of  the 
Act  or  the  amount  permitted  by  its 
investment  limitations. 

14.  In  connection  with  the  credit 
facility,  applicants  request  an  order 
under  (a)  section  6(c)  of  the  Act  granting 
relief  from  sections  18(f)  and  21(b)  of 
the  Act:  (b)  section  12(d)(l)(J)  of  the  Act 
granting  relief  from  section  12(d)(1)  of 
the  Act:  (c)  sections  6(c)  and  17(b)  of  the 
Act  granting  relief  from  sections  17(a)(1) 
and  17(a)(3)  of  the  Act;  and  (d)  section 
17(d)  of  the  Act  and  rule  17d-l  under 
the  Act  to  permit  certain  joint 
transactions. 

Applicants'  Lagal  Analysis 

1.  Section  17(a)(3)  generally  prohibits 
any  affiliated  person,  or  affiliated 
person  of  an  affiliated  person,  from 
borrowing  money  or  other  property  from 
a  registered  investment  company. 
Section  21(b)  generally  prohibits  any 
registered  management  investment 
company  from  lending  money  or  other 
property  to  any  person  if  that  person 
controls  or  is  under  common  control 
with  the  company.  Section  2(a)(3)(C)  of 
the  Act  deflnes  "affiliated  person"  of 
another  person,  in  part,  to  be  any  person 
directly  or  indirectly  controlling, 
controlled  by.  or  under  common  control 
with,  the  other  person.  Applicants  state 
that  the  Funds  may  be  under  common 
control  by  virtue  of  having  the 
Investment  Manager  as  their  common 
investment  adviser. 

2.  Section  6(c)  provides  that  an 
exemptive  order  may  be  granted  where 
an  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Section  17(b)  authorizes  the 


Commission  to  exempt  a  proposed 
transaction  from  section  1 7(a)  provided 
that  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  the 
transaction  is  consistent  with  the  policy 
of  the  investment  company  as  recited  in 
its  registration  statement  and  with  the 
general  purposes  of  the  Act.  Applicants 
believe  that  the  proposed  arrangements 
satisfy  these  standards  for  the  reasons 
discussed  below. 

3.  Applicants  submit  that  sections 
17(a)(3)  and  21(b)  of  the  Act  were 
intended  to  prevent  a  person  with 
strong  potential  adverse  interests  to,  and 
some  influence  over  the  investment 
decisions  of,  a  registered  investment 
company  from  causing  or  inducing  the 
investment  company  to  engage  in 
lending  transactions  that  unfairly  inure 
to  the  benefit  of  that  person  and  that  are 
detrimental  to  the  best  interests  of  the 
investment  company  and  its 
shareholders.  Applicants  assert  that  the 
proposed  credit  facility  transactions  do 
not  raise  these  concerns  because  (a)  the 
Credit  Facility  Team  would  administer 
the  program  as  a  disinterested  party;  (b) 
the  Investment  Manager  would  monitor 
the  Credit  Facility  Team's 
administration  of  the  credit  focility  as  a 
disinterested  fiduciary;  (c)  all  Interfund 
Loans  would  consist  only  of  uninvested 
cash  reserves  that  the  Fimd  otherwise 
would  invest  in  short-term  repurchase 
agreements  or  other  short-term 
instruments;  (d)  the  Interfund  Loans 
would  not  involve  a  greater  risk  than 
other  similar  investments;  (e)  the 
lending  Fund  would  receive  interest  at 
a  rate  higher  than  it  could  obtain 
through  other  similar  investments:  and 
(f)  the  borrowing  Fund  would  pay 
interest  at  a  rate  lower  than  otherwise 
available  to  it  under  its  bank  loan 
agreements  and  avoid  the  up-front 
commitment  fees  associated  with 
committed  lines  of  credit.  Moreover, 
applicants  believe  that  the  other 
conditions  in  the  application  would 
effectively  preclude  the  possibility  of 
any  Fund  obtaining  an  undue  advantage 
over  any  other  Fund. 

4.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  an  affiliated  person,  bom 
selling  any  securities  or  other  property 
to  the  company.  Section  12(d)(1)  of  the 
Act  generally  makes  it  unlawful  for  a 
registered  investment  company  to 
purchase  or  otherwise  acquire  any 
security  issued  by  any  other  investment 
company  except  in  accordance  with  the 
limitations  set  forth  in  that  section. 
App&cants  believe  that  the  obligation  of 


a  borrowing  Fund  to  repay  an  Interfund 
Loan  may  constitute  a  security  under 
sections  17(a)(1)  and  12(d)(1).  Section 
12(d)(l)(J)  provides  that  the  Commission 
may  exempt  persons  or  transactions 
from  any  provision  of  section  12(d)(1)  if 
and  to  the  extent  such  exception  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  Applicants 
contend  that  the  standards  under 
sections  6(c).  17(b)  and  12(d)(l)(J)  are 
satisfied  for  all  the  reasons  set  forth 
above  in  support  of  their  request  for 
relief  frtjm  sections  17(a)(3)  and  21(b) 
and  for  the  reasons  discussed  below. 

5.  Applicants  state  that  section 
12(d)(1)  was  intended  to  prevent  the 
pyramiding  of  investment  companies  in 
order  to  avoid  duplicative  costs  and  fees 
attendant  upon  multiple  layers  of 
investment  companies.  Applicants 
submit  that  the  proposed  credit  facility 
does  not  involve  these  abuses. 
Applicants  note  that  there  would  be  no 
duplicative  costs  or  fees  to  the  Funds  or 
shareholders,  and  that  the  Credit 
Facility  Team  would  receive  no 
additional  compensation  for  its  services 
in  administering  the  credit  facility. 
Applicants  also  note  that  the  purpose  of 
proposed  credit  facility  is  to  provide 
economic  benefits  for  all  the 
participating  Funds. 

6.  Section  18(f)(1)  prohibits  open-end 
investment  companies  from  issuing  any 
senior  security  except  that  a  company  is 
permitted  to  borrow  frtim  any  bank; 
provided  that,  immediately  after  the  * 
borrowing,  there  is  an  asset  coverage  of 
at  least  300  per  centum  for  all 
borrowings  of  the  company.  Under 
section  18(g)  of  the  Act,  the  term  "senior 
security"  includes  any  bond,  debenture, 
note,  or  similar  obligation  or  instrument 
constituting  a  security  and  evidencing 
indebtedness.  Applicants  request 
exemptive  relief  from  section  18(f)(1)  to 
the  limited  extent  necessary  to 
implement  the  credit  facility  (because 
the  lending  Funds  are  not  banks). 

7.  Applicants  believe  that  granting  the 
relief  under  section  6(c)  is  appropriate 
because  the  Funds  would  remain 
subject  to  the  requirement  of  section 
18(f)(1)  that  all  borrowings  of  the  Fund, 
including  combined  credit  facility  and 
bank  borrowings,  have  at  least  300% 
asset  coverage.  Based  on  the  conditions 
and  safeguards  described  in  the 
application,  applicants  also  submit  that 
to  allow  the  Funds  to  borrow  from  other 
Funds  pursuant  to  the  proposed  credit 
facility  is  consistent  with  the  purposes 
and  policies  of  section  18(f)(1). 

8.  Section  17(d)  and  rule  17d-l 
generally  prohibit  any  affiliated  person 
of  a  registered  investment  company,  or 
affiliated  persons  of  an  affiliated  person, 
when  acting  as  principal,  from  effecting 
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any  joint  transaction  in  which  the 
company  participates  unless  the 
transaction  is  approved  by  the 
Commission.  Rule  17d-l  provides  that 
in  passing  upon  applications  for 
exemptive  relief,  the  Commission  will 
consider  whether  the  participation  of  a 
registered  investment  company  in  a 
joint  enterprise  on  the  basis  proposed  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act  and  the  extent 
to  which  the  company's  participation  is 
on  a  basis  different  from  or  less 
advantageous  than  that  of  other 
participants. 

9.  Applicants  submit  that  the  purpose 
of  section  17(d)  is  to  avoid  overreaching 
by  and  unfair  advantage  to  investment 
company  insiders.  Applicants  believe 
that  the  credit  facility  is  consistent  with 
the  provisions,  policies  and  purposes  of 
the  Act  in  that  it  offers  both  reduced 
borrowing  costs  and  enhanced  returns 
on  loaned  funds  to  all  participating 
Funds  and  their  shareholders. 
Applicants  iiote  that  each  Fund  would 
have  an  equal  opportunity  to  borrow 
and  lend  on  equal  terms  consistent  with 
its  investment  policies  and  fundamental 
investment  limitations.  Applicants 
therefore  believe  that  each  Fund's 
participation  in  the  credit  facility  will 
be  on  terms  that  are  no  different  frY)m 
or  less  advantageous  than  that  of  other 
participating  Funds. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  Interfund  Loan  Rate  to  be 
charged  to  the  Funds  under  the  credit 
facility  will  be  the  average  of  the  Repo 
Rate  and  the  Bank  Loan  Rate,  adjusted 
daily. 

2.  On  each  business  day,  the  Credit 
Facility  Team  will  compare  the  Bank 
Loan  Rate  with  the  Repo  Rate  and  will 
make  cash  available  for  Interfund  Loans 
only  if  the  Interfund  Loan  Rate  is  (a) 
more  favorable  to  the  lending  Fund  than 
the  Repo  Rate,  and  (b)  more  favorable  to 
the  borrowing  Fund  than  the  Bank  Loan 
Rate. 

3.  If  a  Fund  has  outstanding 
borrowings,  any  Interfund  Loans  to  the 
Fund  (a)  will  be  at  an  interest  rate  equal 
to  or  lower  than  any  outstanding  bank 
loan,  (b)  will  be  secured  at  least  on  an 
equal  priority  basis  with  at  least  an 
equivalent  percentage  of  collateral  to 
loan  value  as  any  outstanding  bank  loan 
that  requires  collateral,  (c)  will  have  a 
maturity  no  longer  than  any  outstanding 
bank  loan  (and  in  any  event  not  over 
seven  days),  and  (d)  will  provide  that, 

if  an  event  of  default  occurs  under  any 
agreement  evidencing  an  outstanding 
bank  loan  to  the  Fund,  the  event  of 


default  will  automatically  (without  need 
for  action  or  notice  by  the  lending  Fund) 
constitute  an  immediate  event  of  default 
under  the  Interfund  Lending  Agreement 
entitling  the  lending  Fund  to  call  the 
Interfund  Loan  (and  exercise  all  rights 
with  respect  to  any  collateral)  and  that 
such  call  will  be  made  if  the  lending 
bank  exercises  its  right  to  call  its  loan 
under  its  agreement  with  the  borrowing 
Fimd. 

4.  A  Fund  may  make  an  unsecured 
borrowing  through  the  credit  facility  if 
its  outstanding  borrowings  from  all 
sources  immediately  after  the  interfund 
borrowing  total  10%  or  less  of  its  total 
assets:  provided,  that  if  the  Fund  has  a 
secured  loan  outstanding  from  any  other 
lender,  including  but  not  limited  to 
another  Fund,  the  Fund's  interfund 
borrowing  will  be  secured  on  at  least  an 
equal  priority  basis  with  at  least  an 
equivalent  percentage  of  collateral  to 
loan  value  as  any  outstanding  loan  that 
requires  collateral.  If  a  Fund's  total 
outstanding  borrowings  immediately 
after  an  interfund  borrowing  would  be 
greater  than  10%  of  its  total  assets,  the 
Fund  may  borrow  through  the  credit 
facility  on  a  secured  basis  only.  A  Fund 
may  not  borrow  through  the  credit 
facility  or  from  any  other  source  if  its 
total  outstanding  borrowings 
immediately  after  the  interfund 
borrowing  would  exceed  the  limits 
imposed  by  section  18  of  the  Act. 

5.  Before  any  Fund  that  has 
outstanding  interfund  borrowings  may, 
through  additional  borrowings,  cause  its 
outstanding  borrowings  from  all  sources 
to  exceed  10%  of  its  total  assets,  the 
Fund  must  first  secure  each  outstanding 
Interfund  Loan  by  the  pledge  of 
segregated  collateral  with  a  market 
value  at  least  equal  to  102%  of  the 
outstanding  principal  value  of  the  loan. 
If  the  total  outstanding  borrowings  of  a 
Fund  with  outstanding  Interfund  Loans 
exceed  10%  of  its  total  assets  for  any 
other  reason  (such  as  a  decline  in  net 
asset  value  or  because  of  shareholder 
redemptions),  the  Fund  will  within  one 
business  day  thereafter  (a)  repay  all  its 
outstanding  Interfund  Loans,  (b)  reduce 
its  outstanding  indebtedness  to  10%  or 
less  of  its  total  assets,  or  (c)  secure  each 
outstanding  Interfund  Loan  by  the 
pledge  of  segregated  collateral  with  a 
market  value  at  least  equal  to  102%  of 
the  outstanding  principal  value  of  the 
loan  until  the  Fund's  total  outstanding 
borrowings  cease  to  exceed  10%  of  its 
total  assets,  at  which  time  the  collateral 
called  for  by  this  condition  (5)  shall  no 
longer  be  required.  Until  each  Interfund 
Loan  that  is  outstanding  at  any  time  that 
a  Fund's  total  outstanding  borrowings 
exceeds  10%  is  repaid  or  the  Fund's 
total  outstanding  borrowings  cease  to 


exceed  10%  of  its  total  assets,  the  Credit 
Facility  Team  will  mark  the  value  of  the 
collateral  to  market  each  day  and  the 
Fund  will  pledge  such  additional 
collateral  as  is  necessary  to  maintain  the 
market  value  of  the  collateral  that 
secures  each  outstanding  Interfund  Loan 
at  least  equal  to  102%  of  the 
outstanding  principal  value  of  the  loan. 

6.  No  Fund  may  lend  to  another  Fund 
through  the  credit  facility  if  the  loan 
would  cause  its  aggregate  outstanding 
loans  through  the  credit  facility  to 
exceed  15%  of  the  lending  Fund's  net 
assets  at  the  time  of  the  loan. 

7.  A  Fimd's  Interfund  Loans  to  any 
one  Fund  shall  not  exceed  5%  of  the 
lending  Fund's  net  assets. 

8.  The  duration  of  Interfund  Loans 
will  be  limited  to  the  time  required  to 
receive  payment  for  securities  sold,  but 
in  no  event  more  than  seven  days.  Loans 
effected  within  seven  days  of  each  other 
will  be  treated  as  separate  loan 
transactions  for  purposes  of  this 
condition. 

9.  Each  Interfund  Loan  may  be  called 
on  one  business  day's  notice  by  a 
lending  Fund  and  may  be  repaid  on  any 
day  by  a  borrowing  Fund. 

10.  A  Fund's  participation  in  the 
credit  facility  must  be  consistent  with 
its  investment  policies  and  limitations 
and  organizational  documents.  A  Fund's 
borrowings  through  the  credit  facility. 
as  measured  on  the  day  when  the  most 
recent  loan  was  made,  will  not  exceed 
the  greater  of  125%  of  the  Fund's  total 
net  cash  redemptions  and  102%  of  sales 
fails  for  the  preceding  seven  calendar 
days. 

11.  The  Credit  Facility  Team  will 
calculate  total  Fund  borrowing  and 
lending  demand  through  the  credit 
facility,  and  allocate  loans  on  an 
equitable  basis  among  the  Funds 
without  the  intervention  of  any  portfolio 
manager  of  the  Funds.  The  Credit 
Facility  Team  will  not  solicit  cash  for 
the  credit  facility  from  any  Fund  or 
prospectively  publish  or  disseminate 
loan  demand  data  to  portfolio  managers. 
The  Investment  Manager  will  invest  any 
amounts  remaining  after  satisfaction  of 
borrowing  demand  in  accordance  with 
its  normal  practice! 

12.  The  Credit  Facility  Team  will 
monitor  the  Interfund  Loan  Rates 
charged  and  the  other  terms  and 
conditions  of  the  Interfund  Loans  and 
will  make  a  quarterly  report  to  the 
Board  concerning  the  participation  of 
the  Funds  in  the  credit  facility  and  the 
terms  and  other  conditions  of  any 
extensions  of  credit  under  the  facility. 

13.  The  Board  of  each  Fund, 
including  a  majority  of  the  Independent 
Trustees:  (a)  Will  review  no  less 
frequently  than  quarterly  the  Fund's 
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participation  in  the  credit  facility  during 
the  preceding  quarter  for  compliance 
with  the  conditions  of  any  order 
permitting  the  transactions:  (b)  will 
establish  the  Bank  Loan  Rate  formula 
used  to  determine  the  Interfund  Loan 
Rate  and  review  no  less  frequently  than 
annually  the  continuing  appropriateness 
of  the  Bank  Loan  Rate  formula:  and  (c) 
will  review  no  less  frequently  than 
annually  the  continuing  appropriateness 
of  the  Fund's  participation  in  the  credit 
facility. 

14.  In  the  event  an  Interfund  Loan  is 
not  paid  according  to  its  terms  and  the 
default  is  not  cured  within  two  business 
days  hx)m  its  maturity  or  from  the  time 
the  lending  Fund  makes  a  demand  for 
payment  under  the  provisions  of  the 
Interfund  Lending  Agreement,  the 
Credit  Facility  Team  will  promptly  refer 
the  loan  for  arbitration  to  an 
inde{>endent  arbitrator  selected  by  the 
Board  of  any  Fund  involved  in  the  loan 
who  will  serve  as  arbitrator  of  disputes 
concerning  Interfund  Loans.'  The 
arbitrator  will  resolve  any  problem 
promptly,  and  the  arbitrator's  decision 
will  be  binding  on  both  Funds.  The 
arbitrator  will  submit  at  least  annually 

a  written  report  to  the  Board  setting 
forth  a  description  of  the  nature  of  any 
dispute  and  the  actions  taken  by  the 
Funds  to  resolve  the  dispute. 

15.  Each  Fund  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  transaction  under  the  credit 
facility  occiured.  the  first  two  years  in 
an  easily  accessible  place,  written 
records  of  all  such  transactions  setting 
forth  a  description  of  the  terms  of  the 
transaction,  including  the  amount,  the 
maturity,  and  the  rate  of  interest  on  the 
loan,  the  rate  of  interest  available  at  the 
time  on  short-term  repurchase 
agreements  and  bank  borrowings,  and 
such  other  information  presented  to  the 
Fund's  Board  in  connection  with  the 
review  required  by  conditions  12  and 
13. 

16.  The  Credit  Facility  Team  will 
prepare  and  submit  to  the  Board  for 
review  an  initial  report  describing  the 
operations  of  the  credit  facility  and  the 
procedures  to  be  implemented  to  ensure 
that  all  Funds  are  treated  foirly.  After 
the  commencement  of  operations  of  the 
credit  facility,  the  Credit  Facility  Team 
will  report  on  the  operations  of  the 
credit  ncility  at  the  Board's  quarterly 
meetings. 

In  addition,  for  two  years  following 
the  commencement  of  the  credit  facility. 


an  independent  public  accountant  for 
each  Fund  shall  prepare  an  annual 
report  that  evaluates  the  Credit  Facility 
Team's  assertion  that  it  has  established 
procedures  reasonably  designed  to 
achieve  compliance  with  the  conditions 
of  the  order.  The  report  shall  be 
prepared  in  accordance  with  the 
Statements  on  Standards  for  Attestation 
Engagements  No.  3  and  it  shall  be  filed 
pursuant  to  item  77Q3  of  Form  N-SAR. 
In  particular,  the  report  shall  address 
procedures  designed  to  achieve  the 
following  objectives:  (a)  That  the 
Interfund  Loan  Rate  will  be  higher  than 
the  Repo  Rate,  but  lower  than  the  Bank 
Loan  Rate:  (b)  compliance  with  the 
collateral  requirements  as  set  forth  in 
the  application;  (c)  compliance  with  the 
percentage  limitations  on  interfund 
borrowing  and  lending;  (d)  allocation  of 
interfund  bonowing  and  lending 
demand  in  an  equitable  manner  and  in 
accordance  with  procedures  established 
by  the  Board:  and  (e)  that  the  Interfund 
Loan  Rate  does  not  exceed  the  interest 
rate  on  any  third  party  borrowings  of  a 
borrowing  Fund  at  the  time  Of  the 
Interfund  Loan. 

After  the  final  report  is  filed,  the 
Fund's  external  auditors,  in  connection 
with  their  Fund  audit  examinations, 
will  continue  to  review  the  operation  of 
the  credit  fedlity  for  compliance  with 
the  conditions  of  the  application  and 
their  review  will  form  the  basis,  in  part, 
of  the  auditor's  report  on  internal 
accounting  controls  in  Form  N— SAR. 

17.  No  Fimd  will  participate  in  the 
credit  facility  upon  receipt  of  requisite 
regulatory  approval  unless  it  has  fully 
disclosed  in  its  SAI  all  material  facts 
about  its  intended  participation. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jill  M.  PMenon, 
Assistant  Secretary. 
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June  17.  2002. 

AGCNCY:  Securities  and  Exchange 
Commission  ("Commission"). 
action:  Notice  of  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  section  15(a)  of  the  Act 
and  rule  18f-2  under  the  Act. 


Summary  of  Application:  Applicants 
seek  an  order  that  would  permit  them  to 
enter  into  and  materially  amend 
subadvisory  agreements  without 
shareholder  approval. 

Applicants:  Merrimac  Master 
Portfolio  ("Master  Trust"),  Merrimac 
Series  ("Feeder  Series  Trust"), 
Merrimac  Fimds  ("Feeder  Fimds  Trust") 
and  Investors  Bank  &  Trust  Company- 
Advisory  Division  ("Adviser"). 

Filing  Dates:  The  application  was 
filed  on  May  19,  2000,  and  amended  on 
June  12,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  12,  2002,  and 
should  b6  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC,  20549-0609. 
Applicants,  c/o  Investors  Bank  &  Trust 
Company.  200  Clarendon  Street,  Boston, 
MA,  02116. 

FOR  RmTHER  MFORMATION  CONTACT:  Julia 
Kim  Gilmer,  Senior  Counsel,  at  (202) 
942-0528,  or  Todd  F.  Kuehl,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC, 
20549-0102  (tel.  202-942-8090). 


Applicanti'  Representationi 

1.  The  Master  Trust,  the  Feeder  Series 
Trust  and  the  Feeder  Funds  Trust  are 
registered  imder  the  Act  as  open-end 
management  investment  companies.^ 


<  Applicants  also  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  any  other 
existing  or  future  registered  open-end  management 
investment  company  ("Future  Trust,"  together  with 
the  Master  Trust,  the  Feeder  Series  Trust  and  the 
Feeder  Funds  Trust,  the  "Trusts"!  and  all  current 
and  future  series  of  the  Trusts  ("Investment 
Companies")  that:  (i)  are  advised  by  the  Adviser  (or 
a  person  controlling,  controlled  by.  or  under 
common  control  with  the  Adviser):  (i<)  >■«"  the  same 
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The  Master  Trust,  a  New  York  common 
law  trust,  consists  of  five  Investment 
Companies  (individually,  a  "Master 
Fund")  each  with  its  own  investment 
objectives,  policies,  and  restrictions. 
The  Feeder  Series  Trust  and  the  Feeder 
Funds  Trust  are  Delaweu^  trusts  and  are 
composed  of  five  and  two  Investment 
Companies  respectively.  Each 
Investment  Company  of  a  Feeder  Series 
Trust  and  Feeder  Funds  Trust  (a 
"Feeder  Fund")  invests  all  of  its 
investable  assets  in  a  single  Master 
Fund  with  the  same  investment 
objective  and  policies  as  that  Feedef 
Fund.  The  Adviser  is  registered  under 
the  Investment  Advisers  Act  of  1940 
("Advisers  Act")  and  serves  as 
investment  adviser  to  each  Master  Fund 
pursuant  to  an  investment  advisory 
agreement  ("Investment  Adviser 
Agreement")  that  was  approved  by  each 
Master  Fund's  shareholders  and  the 
Master  Trust's  board  of  trustees 
("Board")  (including  a  majority  of  the 
trustees  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Trustees")). 
The  Investment  Adviser  Agreements 
permit  the  Adviser  to  enter  into  separate 
investment  advisory  agreements  ("Sub- 
Advisory  Agreements")  with 
subadvisers  (each  a  "Sub-Adviser")  to 
whom  the  Adviser  delegates  its 
responsibility  for  providing  investment 
advice  and  making  investment  decisions 
for  the  particular  Investment  Company. 

2.  Under  the  terms  of  the  Investment 
Adviser  Agreements  the  Adviser 
assumes  overall  responsibility,  subject 
to  ongoing  supervision  of  the  Board,  for 
administering  all  operations  of  the 
Master  Trust  and  for  monitoring  and 
evaluating  the  management  of  each 
Master  Fund's  assets  by  one  or  more 
Sub-Advisers.  Sub-Advisers  will  be 
recommended  to  the  Board  by  the 
Adviser  and  selected  and  approved  by 
the'Board,  including  by  a  majority  of  the 
Independent  Trustees.  Each  Sub- 
Adviser's  fees  will  be  paid  by  the 
Adviser  out  of  the  management  fees 
received  by  the  Adviser  from  the 
applicable  Master  Fimd.  Each  Sub- 
Adviser  is  or  will  be  registered  under 
the  Advisers  Act.  Currently,  each  Master 
Fund  has  a  single  Sub-Adviser. 

3.  The  Adviser  will  administer  all 
operations  of  the  Master  Trust,  evaluate 
each  Sub-Adviser's  management  of 
assets  and  recommend  to  the  Board  the 


management  structure:  and  (iii)  comply  with  the 
terms  and  conditions  in  the  application.  The 
registered  investment  companies  that  currently 
intend  to  rely  on  the  requested  order  are  named  as 
applicants.  If  the  name  of  an  Investment  Company 
contains  the  name  of  a  Sub-Adviser  (as  defined 
below),  it  will  be  preceded  by  the  name  of  the 
Adviser. 


hiring,  termination  and  replacement  of 
Sub-Advisers.  The  Adviser  will 
recommend  Sub-Advisers  based  on  a 
number  of  factors  used  to  evaluate  their 
skills  in  managing  assets  pursuant  to 
particular  investment  objectives. 

4.  Applicants  request  relief  to  permit 
the  Adviser,  subject  to  Board  oversight, 
to  enter  into  and  materially  amend  Sub- 
Advisory  Agreements  without 
shareholder  approval.  The  requested 
relief  will  not  extend  to  a  Sub- Adviser 
that  is  an  affiliated  person,  as  defined  in 
section  2(a)(3)  of  the  Act,  of  the  Trusts 
or  the  Adviser,  other  than  by  reason  of 
serving  as  a  Sub- Adviser  to  one  or  more 
of  the  Investment  Companies 
("Affiliated  Sub-Adviser"). 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  part,  that  it  is  unlawful  for  any 
person  to  act  as  investment  adviser  to  a 
registered  investment  company  except 
pursuant  to  a  written  contract  that  has 
been  approved  by  the  vote  of  a  majority 
of  the  company's  outstanding  voting 
securities.  Rule  18f-2  imder  the  Act 
provides,  in  relevant  part,  that  each 
series  or  class  of  stock  in  a  series 
company  affected  by  a  matter  must 
approve  such  matter  if  the  Act  requires 
shareholder  approval.^ 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  or  any 
class  or  classes  of  persons,  securities  or 
transactions  itom.  any  provision  of  the 
Act,  or  from  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  provisions  of  the  Act.  Applicants 
state  that  the  requested  relief  meets  this 
standard  for  the  reasons  discussed 
below. 

3.  Applicants  assert  that  the 
shareholders  of  each  Investment 
Company  are  relying  on  the  Adviser  to 
select  and  monitor  the  activities  of  Sub- 
Advisers  best  suited  for  the  Investment 
Company.  Applicants  assert  that,  from 
the  perspective  of  the  investor,  the  role 
of  the  Sub-Advisers  is  comparable  to 
that  of  individual  portfolio  managers 
employed  by  other  investment  advisory 
firms.  Applicants  contend  that  requiring 
shareholder  approval  of  each  Sub- 
Advisory  Agreement  may  impose 
unnecessary  costs  and  delays  on  the 
Investment  Company,  and  may  preclude 
the  Adviser  from  acting  promptly  and 
efficiently  in  a  manner  considered 


^  In  the  case  of  the  Master  Funds,  shareholder 
approval  requirements  under  section  1S(a)  and  rule 
18f-2  also  are  governed  by  the  voting  provisions  set 
forth  in  section  12(d)(1)(E)  of  the  Act. 


advisable  by  the  Board  and  the  Adviser. 
Applicants  note  that  the  Investment 
Adviser  Agreements  will  remain  subject 
to  section  15(a)  of  the  Act  and  rule  18f- 
2  under  the  Act. 

AppUf^nts'  ConditioiiB 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Before  an  Investment  Company 
may  rely  on  the  order  requested  in  the 
application,  the  operation  of  the 
Investment  Company  in  the  manner 
described  in  the  application  will  be 
approved  by  a  majority  of  the 
outstanding  voting  securities  of  the 
Investment  Company,  within  the 
meaning  of  the  Act,  which  in  the  case 
of  a  Master  Fund  will  be  pursuant  to 
voting  instructions  provided  by 
shareholders  of  the  Feeder  Fund 
investing  in  such  Master  Fund  or  other 
voting  arrangements  that  comply  with 
section  12{d)(l)(E)(iii)(aa)  of  the  Act,  if 
applicable;  or,  in  the  case  of  an 
Investment  Company  whose 
shareholders  have  puit:hased  shares  on 
the  basis  of  a  prospectus  or  offering 
circular  containing  the  disclosure 
contemplated  by  condition  2  below,  by 
the  initial  shareholder(s)  before  offering 
shares  of  that  Investment  Company  to 
the  public. 

2.  The  offering  circular  or  prospectus 
of  any  Investment  Company  relying  on 
the  requested  relief  or,  in  the  case  of  a 
Master  Fund  relying  on  the  requested  ■ 
relief,  its  offering  documents  and  the 
corresponding  Feeder  Fund's  offering 
circular  or  prospectus  will  disclose  the 
existence,  substance  and  effect  of  any 
order  granted  pursuant  to  this 
application.  In  addition,  any  such 
Investment  Company  will  hold  itself  out 
to  the  public  as  employing  the 
management  structure  described  in  the 
application.  The  offering  circular  or 
prospectus  of  such  Investment 
Company,  or  in  the  case  of  such  Master 
Fund,  its  offering  documents  and  the 
corresponding  Feeder  Fund's  offering 
circular  or  prospectus,  will  prominently 
disclose  that  the  Adviser  has  the 
ultimate  responsibility  to  oversee  the 
Sub-Advisers  and  recommend  their 
hiring,  termination,  and  replacement. 

3.  At  all  times,  a  majority  of  the  Board 
of  each  Trust  will  be  Independent 
Trustees,  and  the  nomination  of  new  or 
additional  Independent  Trustees  will  be 
at  the  discretion  of  the  then  existing 
Independent  Trustees. 

4.  Neither  the  Adviser  nor  any 
Investment  Company  will  enter  into  a 
Sub-Advisory  Agreement  with  an 
Affiliated  Sub- Adviser  without  that 
agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
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by  the  shareholders  of  the  applicable 
Investment  Company,  which  in  the  case 
of  a  Master  Fund  will  be  pursuant  to 
voting  instructions  provided  by 
shareholders  of  those  Feeder  Funds 
investing  in  such  Master  Fund  that  are 
registered  under  the  Act.  or  other  voting 
arrangements  that  comply  with  section 
12(d)(l)(E)(iii)(aa)  of  the  Act.  if 
applicable. 

5.  When  a  Sub-Adviser  change  is 
proposed  for  an  Investment  Company 
with  an  Affiliated  Sub- Adviser,  the 
applicable  Board  of  Trustees,  including 
a  majority  of  the  Independent  Trustees, 
will  make  a  separate  finding,  reflected 
in  the  minutes  of  the  Board  of  the 
Master  Fund  and  the  Board  of  Trustees 
of  the  corresponding  Feeder  Fund,  that 
the  change  is  in  the  nest  interests  of  the 
Master  Fund  and  its  shareholders,  and 
any  Feeder  Fund  investing  in  the  Master 
Fund  and  its  respective  shareholders, 
and  does  not  involve  a  conflict  of 
interest  ht)m  which  the  Adviser  or 
Affiliated  Sub- Adviser  derives  an 
inappropriate  advantage. 

6.  Witmn  90  days  of  the  hiring  of  any 
new  Sub-Adviser,  the  shareholders  of 
the  applicable  Master  Fund  and  Feeder 
Fund  will  be  furnished  all  information 
about  the  new  Sub-Adviser  that  would 
have  been  contained  in  a  proxy 
statement,  including  any  change  in  such 
disclosure  caused  by  the  addition  of  a 
new  Sub-Adviser.  "Hie  Trusts  will  meet 
this  condition  by  providing  such 
shareholders,  within  90  days  of  the 
hiring  of  a  new  Sub- Adviser  an 
information  statement  meeting  the 
reouirements  of  Regulation  14C. 
Scnedule  14C  and  Item  22  of  Schedule 
14A  under  the  Securities  Exchange  Act 
of  1934. 

7.  The  Adviser  will  provide  general 
management  services  to  each 
Investment  Company,  including  overall 
supervisory  responsibility  for  the 
general  management  and  investment  of 
each  Investment  Company's  portfolio, 
and.  subject  to  review  and  approval  by 
the  respective  Trusts'  Board  will  (i)  set 
the  Investment  Company's  overall 
investment  strategies:  (ii)  select  Sub- 
Advisers;  (iii)  when  appropriate, 
recommend  to  the  Investment 
Company's  Board  the  allocation  and 
reallocation  of  the  Investment 
Company's  assets  among  ofultiple  Sub- 
Advisers;  (iv)  monitor  and  evaluate  the 
performance  of  Sub- Advisers:  and  (v) 
implement  procedures  reasonably 
designed  to  ensure  that  the  Sub- 
Advisers  comply  with  the  Investment 
Company's  investment  objectives, 
policies,  and  restrictions. 

8.  No  trustee,  or  officer  of  a  Trust  or 
director  or  officer  of  the  Adviser  will 
own  directly  or  indirectly  (other  than 


through  a  pooled  investment  vehicle  • 
that  is  not  controlled  by  the  trustee, 
director  or  officer)  any  interest  in  a  Sub- 
Adviser  except  for  (i)  ownership  of 
interests  in  the  Adviser  or  any  entity 
that  controls,  is  controlled  by,  or  is 
under  common  control  with  the 
Adviser:  or  (ii)  ov^rnership  of  less  than 
1%  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  of  a  publicly- 
traded  company  that  is  either  a  Sub- 
Adviser  or  an  entity  that  controls,  is 
controlled  by  or  is  under  common 
control  with  a  Sub-Adviser. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

(ill  M.  PMenoa, 

Assistant  Secretary. 

(PR  Doc.  02-15708  Filed  6-20-02: 8:45  am] 
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SECURITIES  AND  EXCHANGE 


[Hill  11 1  Ma  34-46071;  Fm  Mo.  SRnArew- 
2002-4q 

SeH-ReguMory  Organlialione: 
of  FMng  and  immedMe  Eftodh 


of  Propoeed  Rule  Change  by  the 
American  Stock  Exchange- LLC 
Retadng  to  ttte  DtooonthMiation  of  the 
ExdMMige'a  Program  of  Revenue 
Shering  WHh  Exchange  SpecMMa 

)une  14,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  May  29, 
2002,  the  American  Stock  Exchange  LLC 
( 'Amex  "  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The  Amex 
has  designated  this  proposal  as  one 
establishing  or  changing  a  due.  fee,  or 
other  charge  imposed  by  the  Exchange 
under  Section  19(b)(3)(A)(ii)  of  the  Act,^ 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  SeifoRegulatory  Organization's 
Statement  of  the  Terms  of  Subetanoe  of 
the  PropoMd  Rule  Change 

The  Exchange  proposes  to 
discontinue  the  Exchange's  program  of 
revenue  sharing  with  Exchange 
specialists.  The  revenue  sharing 


program  will  be  reduced  by  50  percent 
as  of  July  1,  2002  and  will  be 
discontinued  entirely  effective  Jaiiuary 
1.2003.* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  diange  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

)n  SR-Amex-99-44,s  the  Exchange 
filed:  (1)  Certain  changes  to  the 
Exchange's  Equity  Fee  Schedule, 
including  elimination  of  share  or  value 
charges  for  orders  up  to  2,099  shares 
entered  into  the  Amex  Order  File 
("System  Orders");  (2)  implementation 
of  a  policy  to  eliminate  specialists" 
commissions  for  System  Orders  up  to 
2,099  shares;  and  (3)  a  program  of 
revenue  sharing  with  Exchange 
specialists,  to  be  made  from  the 
Exchange's  general  revenues.  These  fee 
and  policy  revisions  were  implemented 
as  of  November  1. 1999." 

The  applicable  revenue  sharing  is 
calculated  on  the  basis  of  average  daily 
Amex  (not  consolidated)  trading 
volume,  excluding  Portfolio  Depositary 
Receipts  (e.g.,  SPDRs®.  Nasdaq  100 
Index  Tracking  Stock^"^).  Index  Fund 
Shares  (e.g.,  iSharesTM,  vIPERsTM),  and 
Trust  Issued  Receipts  [e.g..  HOLDRs^m) 
based  on  the  following  incremental  rates 
per  100  shares: 


>  15  U.S.C.  78s(b)(l). 
'17CFR240.19b-«. 

>  15  U.S.C  78t(b)(3)(A)(ii). 


*The  Exchange  will  issue  a  Memorandum  to 
Amex  specialist  units  describing  the  SO  percent 
reduction  in  revenue  sharing  as  of  |uly  1,  2002  and 
the  elimination  of  the  program,  effective  January  1, 
2003.  Telephone  conversation  between  Michael 
Cavalier.  Associate  General  Counsel,  Amex,  and 
Cyndi  Nguyen,  Attomey,  Division  of  Market 
Regulation  ("Division"),  Commission,  on  June  12, 
2002. 

>  See  Securities  Exchange  Act  Release  No.  42067 
(October  28. 1999),  64  FR  60254  (November  4. 
1999). 

"Telephone  conversation  between  Michael 
Cavalier,  Associate  General  Counsel,  Amex,  and 
Cyndi  Nguyen,  Attomey,  Division,  Commission,  on 
June  6.  2002. 
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Average  daily  volume  (millions) 


Up  to  40 

from  40  to  60 
from  60  to  80 
over  80 


Rate  per 
100  shares 


$0.25 
.23 
.20 
.18 


The  applicable  rate(s)  is  calculated 
monthly.  Payments  on  qualified  orders 
are  made  monthly  in  arrears  to  equity 
specialists  at  a  rate  calculated  as  a  single 
weighted  average  rate  based  on  volume 
for  the  month  most  recently  ended. 
Qualifying  orders  are  those  delivered 
electronically  from  off  the  floor  of  the 
Exchange,  but  excluding  all  orders  for 
Portfolio  Depositary  Receipts,  Index 
Fund  Shares,  and  Trust  Issued  Receipts. 

The  Exchange  has  determined  to 
reduce  the  revenue  sharing  arrangement 
by  50  percent  as  of  July  1 ,  2002  and  to 
discontinue  the  revenue  sharing 
program  entirely  effective  January  1. 
2003.  in  view  of  revenue  requirements 
of  the  Exchange  under  increasingly 
competitive  market  conditions.  The  rate 

Ber  100  shares  applicable  from  July  1  to 
ecember  31,  2002  would  be  $.125. 
$.115,  $.10.  and  $.09  for  Average  Daily 
Volume  of  up  to  40  million,  from  40  to 
60  million,  from  60  to  80  million,  and 
over  80  million  shares,  respectively. 

Because  this  program  was 
implemented  in  conjunction  with 
implementation  of  an  Exchange  policy 
to  eliminate  specialist  commissions  for 
System  Orders  up  to  2,099  shares,  the 
Exchange  believes  continued 
application  of  this  policy  to  be 
inappropriate  and  unnecessary. 
Specialists,  therefore,  would  be  able  to 
charge  commissions  for  such  orders  if 
they  choose. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(4) »  in  particular,  because  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members, 
issuers  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  biu-den  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

nL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act »  and 
subparagraph  (f)(2)  of  Rule  19b— 4 
thereunder  ^°  because  it  establishes  or 
changes  a  due.  fee.  or  other  charge 
imposed  by  the  Exchange.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vtrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-45  and  should  be 
submitted  by  July  12,  2002. 


For  the  Qjmmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
fill  M.  Peterson. 
Assistant  Secretary. 

[FR  Doc.  02-15711  Filed  6-20-02;  8:45  am) 
BH.UNG  COOE  S010-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-46062;  File  No.  SR-PCX- 
2002-29] 

Self-Regulatory  Organizations;  NotIca 
of  Filing  and  Immediate  Effectlvanaas 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to  a 
One-Year  Extension  of  the  Auto-Ex 
Book  Function  Pilot  Program 

June  17,2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  June  4. 
2002,  the  Pacific  Exchange.  Inc.  ( "PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  PCX.  PCX  filed  the 
proposed  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act '  and  rule 
19b-4(f)(6)  thereunder,^  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  extend 
the  Automatic  Execution  System 
("Auto-Ex")  Book  function  pilot 
program  for  one  year.  The  text  of  the 
proposed  rule  change  is  available  at  the 
PCX  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


'  15  U.S.C.  78f(b). 
•  15  U.S.C.  78f[b)(4). 


« 15  U.S.C.  78s(b)(3)(A)(ii). 
•o  17  CFR  240.19b-«(n(2). 


"  17  CFR  200.3O-3(a)(12). 
'15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
M5  U..S.C.  78s(b)(3)(A). 
M7CFR240.19b-«(n(6). 
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in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Reguhtory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  June  22.  2001.  the  Commission 
approved  a  one-year  pilot  program  for 
the  operation  of  the  Exchange's  Auto-Ex 
Book  function.*  The  pilot  program  is 
currently  set  to  expire  on  June  22,  2002. 

The  Auto-Ex  Book  function  permits 
orders  in  the  Limit  Order  Book  to  be 
executed  via  the  Auto-Ex  system  when 
those  orders  become  marketable  subject 
to  certain  procedures.  The  function  may 
be  used  when  one  or  more  orders  in  the 
Limit  Order  Book  become  marketable,  as 
indicated  by  a  locked  or  crossed  market 
being  displayed  on  the  trading  floor. 
When  this  occ\us,  the  Lead  Market 
Maker  may  direct  the  Order  Book 
OfBcial  to  initiate  the  Auto-Ex  Book 
function,  which  will  cause  marketable 
orders  in  the  Limit  Order  Book  to  be 
automatically  executed  against  the 
accounts  of  market  makers  who  are 
participating  on  the  Auto-Ex  system  at 
the  time. 

The  Exchange  is  requesting  an 
extension  of  the  pilot  program  for  one 
year  from  ]\ine  22,  2002  to  June  22, 
2003.  The  added  time  permits  the 
Exchange  an  opportunity  to  continue 
reviewing  and  evaluating  the  program. 
The  Auto-Ex  book  function  is  operating 
as  intended  and  provides  a  service  to 
both  customers  and  members  by 
facilitating  the  execution  of  orders  in 
the  Limit  Order  Book.  This  function  is 
often  used  in  fast  markets  to  provide 

auicker  executions  of  booked  orders 
lereby  maintaining  a  fair  and  orderly 
market.  The  Exchange  believes  that  this 
program  is  operating  successfully  and 
without  any  problems,  and  on  that 
basis,  the  &cchange  believes  that  a  one- 
year  extension  of  the  program  is 
warranted. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  changes  are  consistent 
with  section  6(b)"  of  the  Act.  in  general, 
and  further  the  objectives  of  section 
6(b)(5), ^  in  particular,  in  that  they  are 
designed  to  facilitate  transactions  in 
securities,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 


in  facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  ofEflectiveneaa  of  the 
Propoaed  Ride  Change  and  Timing  fiir 
Conuniaaion  Action 

The  Exchange  has  designated  the 
foregoing  rule  change  as  effecting  a 
changeuat:  (1)  Does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  by  its  terms  does  not  become 
operative  for  30  days  from  the  date  of 
filing.  In  addition,  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  days  prior  to  the 
filing  date.  Accordingly,  the  proposed 
rule  change  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act"  and  rule  19b-«(f)(6)  thereunder." 
At  any  time  within  60  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

PCX  has  requested  that  the 
Commission  waive  the  30-day  waiting 
period,  and  that  the  extension  become 
operative  on  or  before  J\me  22.  2002. 
llie  Commission  believes  waiving  the 
30-day  operative  delay  is  consistent 
with  the  protection  of  investors  and  the 
public  interest.^"  Acceleration  of  the 
operative  date  will  permit  the  Auto-Ex 
Book  function  pilot  to  continue 
uninterrupted.  For  these  reasons,  the 


>  See  Securities  Exchange  Act  Release  No.  44468 
dune  22.  2001).  66  FR  34&05  (June  28.  2001). 
•15U.S.C.  7»«b). 
'  IS  U.S.C  7B((bKS). 


•15U.S.C.  78s(b)(3)(A). 

•  1 7  CFR  240. 1 9b-«(f)(6). 

■°  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(f). 


Commission  designates  the  proposal  to 
be  operative  on  June  22.  2002. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washin^on.  DC  20549-^)609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Conmiission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
PCX-2002-29  and  should  be  submitted 
by  July  12.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
liil  M.  Peterson, 
Assistant  Secretary. 

[FR  Doc.  02-15710  Filed  &-20-02;  8:45  am) 
BNJJMQ  cooc  soie-ei-r 


SENTENaNG  COMMISSION 

SwtlMicIng  QukMkiM  for  UnllMI 
StalM  Courts 

agency:  United  States  Sentencing 

Commission. 

action:  Notice  of  proposed  priorities. 

Request  for  public  comment. 

summary:  As  part  of  its  statutory 
authority  and  responsibility  to  analyze 
sentencing  issues,  including  operation 
of  the  Federal  sentencing  guidelines, 
and  in  accordance  with  Rule  5.2  of  its 
Rules  of  Practice  and  Procedure,  the 
Commission  is  seeking  comment  on 
possible  priority  issues  for  the 
amendment  cycle  ending  May  1,  2003. 

DATE:  Public  comment  should  be 
received  on  or  before  August  2.  2002. 
ADDRESS:  Send  comments  to:  United 
States  Sentencing  Commission,  One 
Columbus  Circle,  NE.  Suite  2-500. 


>>  17  CFR  200.30-3(a)(12). 
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South  Lobby.  Washington,  DC  20002- 
8002.  Attention:  Public  Affairs- 
Priorities  Comment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Affairs 
Officer,  Telephone:  (202)  502-4590. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  United  States 
Government.  The  Commission 
promulgates  sentencing  guidelines  and 
policy  statements  for  Federal  sentencing 
courts  pursuant  to  28  U.S.C.  994(a).  The 
Commission  also  periodically  reviews 
and  revises  previously  promulgated 
guidelines  pursuant  to  28  U.S.C.  994(o) 
and  submits  guideline  amendments  to 
the  Congress  not  later  than  the  first  day 
of  May  each  year  pursuant  to  28  U.S.C. 
994(p). 

For  the  amendment  cycle  ending  May 
1.  2003.  and  possibly  continuing  into 
the  amendment  cycle  ending  May  1. . 
2004.  the  Commission  has  identified  the 
following  tentative  priorities:  (1) 
Continuation  of  its  work  on  the  15  Year 
Study,  which  is  composed  of  a  number 
of  projects  geared  toward  analyzing  the 
guidelines  in  light  of  the  goals  of 
sentencing  reform  described  in  the 
Sentencing  Reform  Act  and  the  statutory 
purposes  of  sentencing  set  forth  in  18 
U.S.C.  3553(a)(2);  (2)  continuation  of  its 
policy  work  and  possible  guideline 
amendments  relating  to  the  USA 
PATRIOT  ACT,  Public  Law  107-56. 
nuclear,  biological,  and  chemical 
weapons  offenses,  and  other  terrorism 
offenses;  (3)  continuation  of  its  research, 
policy  work,  and  possible  guideline 
amendments  relating  to  Chapter  Four 
(Criminal  History  and  Criminal 
Livelihood),  which  may  include  (A) 
assessment  of  the  calculation  of 
criminal  history  points  for  first  time 
offenders  and  offenders  who  arie  in  the 
highest  criminal  history  categories;  (B) 
assessment  of  the  criminal  history  rules 
for  minor  offenses,  juvenile  offenses, 
and  expunged  convictions;  (C) 
assessment  of  the  criminal  history  rules 
for  related  cases;  and  (D)  consideration 
of  other  application  issues  relating  to 
simplifying  the  operation  of  Chapter 
Four;  (4)  consideration  of  guideline 
amendment  proposals  to  implement  the 
Bipartisan  Campaign  Reform  Act  of 
2002,  Public  Law  107-155,  which  may 
include  addressing  a  number  of 
application  issues  related  to  the  public 
corruption  guidelines  in  Chapter  Two, 
Part  C  (Offenses  Involving  Public 
Officials);  (5)  implementation  of  other 
crime  legislation  enacted  during  the 
second  session  of  the  107th  Congress 
warranting  a  Commission  response;  (6) 
§3El.l  (Acceptance  of  Responsibility). 


which  may  include  an  assessment  of 
downward  adjustments  given  for  timely 
entry  of  a  guilty  plea  prior  to  trial 
preparation,  provision  of  information 
regarding  the  defendant's  role  in  the 
offense,  and  the  criteria  for 
demonstrating  acceptance  of 
responsibility;  (7)  consideration, 
through  the  amendment  cycle  ending 
May  1,  2004,  of  amendment  proposals 
pertaining  to  compassionate  release 
programs;  and  (8)  other  miscellaneous 
and  limited  issues  pertaining  to  the 
operation  of  the  sentencing  guidelines, 
including  (A)  offenses  involving 
trafficking  in  oxycontin;  (B)  offenses 
involving  the  unlawful  sale  or 
transportation  of  drug  paraphernalia;  (C) 
§  5G1.3  (Imposition  of  a  Sentence  on  a 
Defendant  Subject  to  an  Undischarged 
Term  of  Imprisonment);  and  (D)  policies 
for  voluntary  disclosure  of  offense 
conduct  by  defendants  (§5K2.16 
(Voluntary  Disclosure  of  Offense)  and 
related  guidelines). 

Tlie  Commission  hereby  gives  notice 
that  it  is  seeking  comment  on  these 
tentative  priorities  and  on  any  other 
issues  that  interested  persons  believe 
the  Commission  should  address  during 
the  amendment  cycle  ending  May  1, 
2003.  including  short-  and  long-term 
research  issues.  To  the  extent 
practicable,  comments  submitted  on 
such  issues  should  include  the 
foUovring:  (1)  A  statement  of  the  issue, 
including  scope  and  manner  of  study, 
particular  problem  areas  and  possible 
solutions,  and  any  other  matters 
^levant  to  a  proposed  priority;  (2) 
citations  to  applicable  sentencing 
guidelines,  statutes,  case  law,  and 
constitutional  provisions;  and  (3)  a 
direct  and  concise  statement  of  why  the 
Commission  should  make  the  issue  a 
priority. 

Authority:  28  U.S.C.  §  994(a).  (o);  USSC 
Rules  of  Practice  and  Procedure  5.2. 

Diana  E.  Murphy. 

Chair. 

[FR  Doc.  02-15684  Filed  6-20-02:  8:45  am) 

■LUNG  CODE  221IM0-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Notica  of  Intant  To  Prepare  an 
Environmental  Impact  Statement  for 
the  RIm  of  the  World  Scenic  Trail  on 
the  Sen  Bernardino  National  Foreet, 
San  Bernardino  County,  CA 

agency:  Federal  Highway 
Administration  (FHWA)  DOT  and  U.S. 
Forest  Service  (USDA). 


ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Federal  Highway 
Administration  and  the  USDA  Forest 
Service  (joint  lead  agencies)  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
construct  approximately  44  miles  of 
non-motorized,  multi-use  trails  on 
National  Forest  land  in  San  Bernardino 
County. 

DATES:  Submit  comments  on  or  before 
August  5,  2002.  Public  meeting/Open 
House  dates  are: 

1.  July  17.  2002.  6:30  p.m.  to  8:30 
p.m..  Lake  Arrowhead,  CA. 

2.  July  18,  2002,  6:30  p.m.  to  8:30 
p.m.,  Fawnskin,  CA. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  during  the  spring  of  2003. 
At  that  time,  EPA  will  publish  a  Notice 
of  Availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA  publishes  the  Notice  of 
Availability  in  the  Federal  Register.  The 
Final  EIS  is  scheduled  to  be  completed 
in  the  winter  of  2003. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Gene 
Zimmerman,  Forest  Supervisor,  San 
Bernardino  National  Forest,  1824  S. 
Commercenter  Circle,  San  Bernardino. 
CA  92408.  E-mail  comments  may  be 
sent  to 
rimoftheworldcomments@yahoo.com. 

Meeting  locations  are: 

1.  Lake  Arrowhead — Lake  Arrowhead 
Resort,  27984  Highway  189.  Lake 
Arrowhead,  CA  92352 

2.  Fawnskin — Big  Bear  Discovery 
Center,  1020  Highway  38,  Fawnskin. 
CA  92333 

FOR  FURTHER  MFORMATKNH  CONTACT:  Tay 
Dam.  Senior  Transportation  Engineer, 
.Federal  Highway  Administration.  (213) 
202-3954  or  Mike  Florey,  San 
Bernardino  National  Forest  Engineer. 
(909)  884-6634. 

SUPPLEMENTARY  INFORMATION:  Forest 
visitors  and  local  residents  have 
identified  the  need  for  additional  non- 
motorized,  multi-user  trails  in  the  Big 
Bear  and  Back  Country  Management 
Areas  (MA's)  of  the  San  Bernardino 
National  Forest.  In  addition,  the  San 
Bernardino  National  Forest  Plan  (Forest 
Plan)  identified  the  need  to  increase  the 
miles  of  trail  in  these  MA's  to  offer 
improved  non-motorized  recreation 
opportunities.  The  purpose  of  this 
action  is  to  develop  a  trail  system  from 
Silverwood  Lake  State  Recreation  Area 
to  the  Big  Bear  area,  providing  a 
primitive,  backcountoy  experience  with 
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moderate  to  difficult  opportunities.  The 
trail  access  would  be  located  between 
Silverwood  Lake  Recreation  Area  and 
Big  Bear. 

The  trail  would  be  three  to  five  feet 
in  width  and  would  provide  varying 
degrees  of  difficulty.  In  some  areas,  the 
trail  would  utilize  short  sections  of 
existing  roads.  Information  and 
interpretive  signs  would  be  placed  at 
appropriate  locations  along  the  trail 
corridor  and  at  access  points  (e.g.  road 
intersections,  trailheads.  parking  lots, 
etc.).  The  trail  would  include 
construction  of  up  to  12  trailheads, 
accommodating  three  to  ten  vehicles 
each.  This  proposal  includes  the 
construction  of  four  spur  trails  that 
would  provide  access  for  the  mountain 
communities  and  to  several  points  of 
interest.  These  spurs  would  connect  the 
trail  to  Green  Valley  Lake,  Butler  Peak, 
Tuimel  Two  ridge,  and  Valley  of 
Enchantment/Breezy  Point.  Alternatives 
have  not  been  identified  at  this  time. 
The  FHWA  and  the  Forest  Service  invite 
public  comments  on  potential 
alternatives  for  the  trail. 

Construction  would  begin  in  late  fall 
of  2003  or  spring  of  2004.  with 
completion  of  the  entire  system  by  2005. 

As  additional  funding  becomes 
available,  the  Forest  would  consider 
enhancing  interpretation  opportunities 
on  the  trail.  The  actions  would  be 
subject  to  separate  environmental 
review.  Construction  of  facilities  along 
the  trail  or  at  access  points  (e.g.  water 
and  toilets)  is  not  planned  at  this  time. 

Authorization 

National  Environmental  Policy  Act  of 
1969  as  amended  (42  U.S.C.  4321- 
4346),  Council  on  Environmental 
Quality  Regulations  (40  CFR  parts  1500- 
1508);  U.S.  Department  of  Agriculture 
NEPA  Policies  and  Procedures  (7  CFR 
part  lb). 

Reviewer's  Obligation 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  enviroiunental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 


V.  Model.  803  F.2d  1016. 1022  (9th  Cir. 
1986)  and  VVisconsj/i  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334. 1338  (E.D. 
Wise.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  comment 
period  so  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  the  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewer  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

(Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Research,  Planning,  and 
Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program.] 

leffirey  W.  Kolb, 

Chief.  District  Operations — South. 
Gene  Zimmerman. 

Forest  Supervisor.  San  Bernardino  NF. 
(PR  Doc.  02-15643  Filed  5-20-02:  8:45  4ml 
■tLUNQ  COM  4ai»-aa-ii 


DEPARTMENT  OF  TRANSPORTATION 

MarftinM  Administration 
[Oodwl  No.  MARAD-2002-12S29] 

Infonnation  Collactlon  AvailaMa  for 
Public  Commanta  and 
Racommandationa 

action:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currenUy  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  August  2P.  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Gearhart,  Maritime 
Administration.  400  Seventh  St.,  SW., 
Washington.  DC  20590.  Telephone: 
202-366-1867;  FAX:  202-366-7901  or 
E-MAIL: 
elizabeth.gearhart@marad.dot.gov. 

Copies  of  this  collection  can  also  be 
obtained  from  that  office. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Shipbuilding 
Orderbook  and  Shipyard  Employment. 

Type  of  Request:  Extension  of 
currently  approved  inforination 
collection. 

OMB  Control  Number:  2133-0029. 

Form  Numbers:  MA-832. 

Expiration  Date  of  Approval: 
December  31,  2002. 

Summary  of  Collection  of 
Information:  In  compliance  with  the 
Merchant  Marine  Act  of  1936,  as 
amended,  MARAD  conducts  this  survey 
to  obtain  information  from  the 
shipbuilding  and  ship  repair  industry  to 
be  used  primarily  to  determine  if  an 
adequate  mobilization  base  exists  for 
national  defense  and  for  use  in  a 
national  emergency. 

Need  and  Use  of  the  Information:  The 
collection  of  information  is  necessary  in 
order  for  MARAD  to  perform  and  carry 
out  its  duties  required  by  Sections  210 
and  211  of  the  Merchant  Marine  Act  of 
1936. 

Description  of  Respondents:  Ovraets 
of  U.S.  shipyards  who  agree  to  complete 
the  requested  information. 

Annual  Responses:  800  responses. 

Annual  Burden:  400  hours. 

Comments:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document.  Written  comments 
may  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  functions  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.  EDT  (or 
EST),  Monday  through  Friday,  except 
Federal  Holidays.  An  electronic  version 
of  this  document  is  available  on  the 
World  Wide  Web  at  http://dms.dot.gov. 

Dated:  June  18,  2002. 


Federal  Register /Vol.  67,  No.  120 /Friday.  June  21.  2002 /Notices 


42311 


By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretory,  Maritime  Administration. 
(PR  Doc.  02-15733  Filed  6-20-02;  8:45  am] 
BILMNO  CODE  4910-61-P 

DEPARTIMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Ex  Parte  No.  290  (Sub  No.  5)  (2002- 
3)1 

Quarterly  Rail  Cost  Adjustment  Factor 

AGENCY:  Surface  Transportation  Board. 

ACTION:  Approval  of  rail  cost  adjustment 
factor. 

SUMMARY:  The  Board  has  approved  the 
third  quarter  2002  rail  cost  adjustment 
factor  (RCAF)  and  cost  index  filed  by 
the  Association  of  American  Railroads. 
The  third  quarter  2002  RCAF 
(Unadjusted)  is  1.062.  The  third  quarter 
2002  RCAF  (Adjusted)  is  0.557.  The 
third  quarter  2002  RCAF-5  is  0.537. 

EFFECTIVE  DATE:  July  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 

Jeff  Warren.  (202)  565-1533.  Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Da-To-Da 
Legal,  Suite  405, 1925  K  Street,  NW., 
Washington,  DC  20006,  phone  (202) 
293-7776.  (Assistance  for  the  hearing 
impaired  is  available  through  FIRS:  1- 
800-877-8339.] 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  will  not  have, 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Decided:  June  14,  2002. 

By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Burites. 
Vernon  A.  Williams. 
Secretary. 
|FR  Doc.  02-15774  Filed  6-20-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  9779, 9779(SP), 
9783, 9783(SP),  9787,  9787(SP),  9789, 
9789(SP)  and  12252 

AGENCY:  Internal  Revenuie  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning.  Forms 
9779,  9779(SP),  9783.  9783(SP).  9787, 
9787(SP),  9789,  9789(SP)  and  12252. 
Electronic  Federal  Tax  Payment  System 
(EFTPS). 

DATES:  Written  comments  should  be 
received  on  or  before  August  20,  2002, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland.  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  Internet 
[CAROL.A.SAVAGE@irs.gov.). Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Electronic  Federal  Tax  Payment 
System  (EFTPS). 

OMB  Number:  1545-1467. 

Form  Number:  Forms  9779,  9779(SP), 
9783,  9783(SP),  9787,  9787(SP),  9789, 
9789(SP)  and  12252. 

Abstract:  These  forms  are  used  by 
business  and  individual  taxpayers  to 
enroll  in  the  Electronic  Federal  Tax 
Payment  System  (EFTPS).  EFTPS  is  an 
electronic  remittance  processing  system 
that  the  Service  uses  to  accept 
electronically  transmitted  federal  tax 
payments.  EFTPS  (1)  establishes  and 
maintains  a  taxpayer  data  base  which 
includes  entity  information  from  the 
taxpayers  or  their  banks,  (2)  initiates  the 


transfer  of  the  tax  payment  amount  from 
the  taxpayer's  bank  account;  (3) 
validates  the  entity  information  and 
selected  elements  for  each  taxpayer,  and 
(4)  electronically  transmits  taxpayer 
payment  data  to  the  IRS. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  and 
state,  local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
4.471,000. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,490,019. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  lune  13.  2002. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  02-15741  Filed  6-20-02:  8:45  ami 
BILUNGCOOE  4S30-01-I> 
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DEPARTMENT  OF  LABOR 

Mine  Safely  and  Health  Administration 

30  CFR  Parts  42,  46, 47, 48,  56, 57,  and 
77 

RIN  1219-AA47 

Hazard  Conununicatlon  (HazCom) 

AQEICY:  Mine  Safety  and  Health 
Administration  (MSHA).  Labor. 
action:  Final  rule  and  withdrawal  of 
interim  final  rule. 


1:  We  (MSHA)  are  establishing 
this  final  rule  on  "Hazard 
Communication  (HazCom)"  to  reduce 
injuries  and  illnesses  related  to 
chemicals  in  the  mining  industry. 
HazCom  requires  mine  operators  to 
evaluate  the  hazards  of  chemicals  they 
produce  or  use  and  provide  information 
to  miners  concerning  chemical  hazards 
by  means  of  a  written  hazard 
communication  program;  labeling 
containers  of  hazardous  chemicals; 
providing  access  to  material  safety  data 
sheets  (MSDSs):  and  initial  miner 
training.  While  most  of  the  requirements 
in  this  final  rule  are  substantially  the 
same  as  in  the  proposed  and  interim 
final  rules,  portions  have  been  revised 
in  response  to  public  comments.  The 
most  significant  revision  involves  the 
HazCom  training  requirements.  Initial 
HazCom  training  for  ciurent  miners  will 
be  conducted  imder  the  HazCom  final 
rule.  Conforming  amendments  with 
requirements  for  subsequent  HazCom 
training  have  been  added  to  existing 
training  standards.  With  the  publication 
of  this  final  rule,  the  mining  industry 
joins  other  industry  groups  in  requiring 
that  chemical  hazard  information  be 
off'ered  to  employees. 
DATES:  This  rule  is  effective  on 
September  23.  2002.  This  rule  is 
applicable  at  mines  that  employ  five  or 
fewer  miners  on  March  21.  2003.  The 
interim  final  rule  published  on  October 
3.  2000  (65  FR  59048)  and  delayed  on 
Ausust  28.  2001  (66  FR  45167)  is 
withdrawn  as  of  June  21.  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
Marvin  W.  Nichols.  Director.  Office  of 
Standards,  Regulations,  and  Variances. 
MSHA.  1100  Wilson  Boulevard, 
Arlington,  Virginia  22209-3939.  Mr. 
Nichols  can  be  reached  at  nicbols- 
marvin@msha.gov  (internet  e-mail). 
202-693-9440  (voice),  or  202-693-9441 
(fax).  You  may  obtain  copies  of  the  final 
rule  in  alternative  formats  by  calling 
this  number.  The  alternative  formats 
available  are  either  a  large  print  version 
of  the  final  rule  or  the  final  rule  in  an 
electronic  file  on  computer  disk.  The 


final  rule  also  is  available  on  the 
Internet  at  http://www.msha.gov/ 
hazcom. 

SUPPtfMENTARY  INFORMATION:  The 
following  is  an  outline  of  this  HazCom    ' 
preamble  to  help  you  find  information 
more  quickly. 

I.  Introduction 

A.  Overview  of  Rulemaking 

B.  Need  for  HazCkim 

C.  OSHAs  HCS  and  MSHAs  HazCom 
Final  Rule 

D..Reasons  for  Not  Exempting  Aggregate 

Producers 
E.  Reasons  for  Staggering  the  Compliance 

Dates 
R  Regulatory  History 
U.  Discussion  of  the  Final  Rule 

A.  Subpart  A — Purpose.  Scope. 
Applicability,  and  Initial  Miner  Training 

B.  SuDpart  B — Definitions 

C.  Subpart  C — Hazard  Determination 

D.  Subpart  D — HazCom  Program 

E.  Subpart  E — Container  Labels  and  Other 
Forms  of  Warning 

F.  Subpart  F— Material  Safety  Data  Sheet 
(MSDS) 

G.  Conforming  Amendments:  HazCom 
Training  Requirements  under  30  CFR 
Parts  46  and  48 

H.  Subpart  H— Making  HazCom 

Information  Available 
I.  Subpart  I — Trade  Secrets 
J.  Subpart  J — Exemptions 
K.  Appendices 
in.  Legal  Authority  and  Feasibility 

A.  HazCom  as  a  §  101(a)(6)(A)  standard 

B.  Finding  of  Significant  Risk 

C.  Finding  of  Feasibility 

D.  Petitions  for  ModiTication 

IV.  The  Regulatory  Flexibility  Act.  the  Small 

Business  Regulatory  Enforcement 
Fairness  Act.  and  Executive  Order  12866 

A.  Alternatives  Considered 

B.  Consultation  with  SBA 

C.  Compliance  Costs 

D.  Regulatory  Flexibility  Certification  and 
Factual  Basis 

E.  Benefits 

V.  Paperwork  Reduction  Act 

VI.  Other  Regulatory  Considerations 

A.  The  National  Environmental  Policy  Act 
of  1969 

B.  Unfunded  Mandates  Reform  Act  of  1995 

C.  Executive  Order  12630:  Government 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights 

D.  Executive  Order  12988:  Civil  Justice 
Reform 

E.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

F.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13132:  Federalism 
H.  Executive  Order  13211:  Energy 

VII.  Addendum:  Health  Effects  of  Physical 
and  Chemical  Substances  Normally  Used 
by  Miners 

I.  Introduction 

We  refer  to  our  hazard 
communication  standard  as  "HazCom" 


to  help  distinguish  it  from  the 
Occupational  Safety  and  Health 
Administration's  (OSHA's)  Hazard 
Conununicatlon  Standard  (HCS).  In  this 
final  rule,  "you"  refers  to  production 
operators  and  independent  contractors, 
who  have  the  primary  responsibility  for 
complying  with  our  standards.  Where 
needed,  we  use  the  terms  "operator"  or 
"independent  contractor"  to  avoid 
confusion.  "We"  and  "us"  refers  to 
MSHA. 

Also,  for  the  purpose  of  simplicity,  we 
continue  to  use  the  term  "written"  or 
"writing"  in  the  regulatory  language  to 
include  electronic  transmission  of 
information.  Operators  are  expected  to 
exercise  reasonable  judgment.  A  label 
can  be  a  sign,  placard,  process  sheet, 
batch  ticket,  operating  procediue.  or 
other  alternative.  A  label  must  be  in  a 
form  that  can  be  clearly  and  quickly 
associated  with  the  hazardous  chemical. 
A  label  in  a  computer,  for  example,  will 
be  inadequate  as  a  way  of  labeling  a 
truckload  of  lime.  The  purpose  of  an 
MSDS.  on  the  other  hand,  can  be  readily 
achieved  through  an  electronic  access  to 
the  information. 

Some  of  HazCom's  provisions  differ 
from  the  proposed  and  interim  final 
rules  in  response  to  commenters' 
concerns  and  suggestions.  These 
changes  clarify  the  rule's  intent,  reduce 
the  operator's  biuden  to  comply  without 
reducing  protections  afforded  by  the 
interim  final  nUe.  and  eliminate 
imnecessary  language  and  needless 
repetition.  We  have  tailored  provisions 
to  fit  the  mining  industry.  Despite  these 
changes,  the  substance  of  most 
requirements  remains  the  same  as  in  the 
proposed  and  interim  final  rules.  We 
have  organized  the  rule  to  optimize  the 
reader's  ability  to  understand  the  rule's 
requirements. 

"This  final  rule  reflects  comments 
received  during  the  entire  rulemaking 
process  including  the  advance  notice  of 
proposed  rulemaking,  the  proposed 
rule,  the  limited  re-opening  of  the 
record  in  1999,  the  interim  final  rule 
comment  periods,  and  the  public 
hearings.  All  comments  and  testimony 
became  part  of  the  rulemaking  record. 

A.  Overview  of  Rulemaking 

HazCom  is  based  on  two  safety  and 
health  principles:  miners  have  a  right  to 
know  about  the  chemical  hazards  where 
they  work;  and  you  have  a 
responsibility  to  know  about  the 
chemical  hazards  at  your  mine. 

Chemictdly  related  injuries  and 
illnesses  in  the  mining  industry  indicate 
that  many  operators  and  miners  are  not 
as  aware  of  the  presence  and  nature  of 
hazardous  chemicals  as  they  should  be. 
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Injury  and  illness  reports  sent  to  us 
describe  instances  where  miners — 

•  Were  using  inadequate  or  improper 
personal  protective  equipment, 

•  Did  not  know  what  they  had  been 
exposed  to  that  caused  their  symptoms, 

•  Failed  to  follow  instructions 
because  they  misunderstood  or  were 
unaware  of  the  consequences,  and 

•  Inadvertently  misused  a  chemical 
from  an  unlabeled  container. 

Our  existing  standards  already  require 
you  to  train  miners  in  occupational 
health,  hazard  recognition,  and  the 
safety  and  health  aspects  of  tasks, 
among  other  subjects.  Except  at 
underground  coal  mines,  you  are  also 
currently  required  to  label  hazardous 
materials.  The  intent  of  HazCom  is  to 
ensure  that  your  mine  has  a  program 
emphasizing  chemical  hazards  by 
requiring  you  to  take  certain  actions. 
Current  regulations  do  not  require  you 
to  collect  material  safety  data  sheets 
(MSDSs),  give  copies  of  hazard 
information  to  miners,  or  keep  a  list  of 
the  hazardous  chemicals  at  the  mine. 

HazCom  requires  you  to  inform 
miners  about  chemical  hazards.  This 
information  is  important  because  miners 
are  at  risk  of  harm  in  the  absence  of 
such  knowledge.  We  expect  HazCom,  by 
increasing  both  knowledge  and 
awareness,  to  bolster  good  work 
procedures  and  safer  behavior,  thus 
reducing  injuries  and  illnesses  related  to 
chemicals.  When  put  into  effect  at  a 
mine,  HazCom  should  result  in  better 
hazard  identification  and  assessment; 
more  consistent  use  of  personal 
protective  equipment;  and  greater 
awareness  and 'care  when  working  near 
hazardous  chemicals. 

Communicating  the  hazards  of 
chemicals  can  be  difficult  because  it 
requires  using  unfamiliar  technical 
terms,  scientific  symbols,  and  complex 
physical  laws.  For  the  training  to  be 
effective,  it  must  balance  scientific 
precision  with  the  practical  needs  of 
miners  to  understand  chemical  hazards 
and  protect  themselves  in  their  daily 
work.  When  miners  understand  the 
chemical  hazards  of  mine  processes  and 
recognize  the  job  elements  that  can  lead 
to  chemical  exposures,  they  will  be 
more  successful  in  reducing  accidents 
and  injiuies. 

The  final  rule  requires  operators  of 
mines  initially  to  instruct  each  miner 
with  information  about^e  physical  and 
health  hazards  of  chemicals  in  the 
miner's  work  area,  the  protiBctive 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program.  Subsequent  HazCom 
training  must  be  conducted  in 
accordance  with  30  CFR  parts  46  and 
48.  This  modification  of  die  HazCom 


training  requirements  is  a  result  of 
comments  received  during  the  last 
reopening  of  the  rulemaking  record,  as 
well  as  testimony  presented  at  the 
public  hearings.  Accordingly,  the 
HazCom  final  rule  modifies  the  interim 
final  rule  by  removing  Subpart  F — 
HazCom  Training  and  adding^ 
conforming  amendments  to  the  training 
requirements  of  30  CFR  parts  46  and  48 
to  include  instruction  about  the 
physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program.  The 
conforming  amendments  to  parts  46  and 
48  apply  to  new  miner  training,  new 
experienced  miner  training,  task 
training,  and  annual  refresher  training. 
The  major  provisions  of  HazCom  are 
as  follows: 

Hazard  determination.  You  must 
identify  the  chemicals  at  your  mine  and 
determine  if  they  can  present  a  physical 
or  health  hazard  to  miners.  If  you 
produce  a  chemical,  such  as  gold, 
molybdenum  sulfide,  calcium  oxide 
(lime),  sand,  and  phosphates,  among 
others,  you  must  review  available 
scientific  evidence  to  determine  if  it  is 
hazardous.  Some  of  the  chemicals  you 
produce  that  result  from  a  chemicaJ 
reaction,  such  as  nitrogen  oxides  from 
blasting  or  an  intermediate  chemical 
formed  during  mineral  processing,  may 
already  be  addressed  on  the  MSDS  for 
the  original  chemical.  For  a  chemical  or 
mixture  brought  to  your  mine,  such  as 
diesel  fuel,  lubricants,  solvents,  and 
paints,  you  can  rely  on  the  evaluation 
performed  by  the  chemical's 
manufacturer  or  supplier.  Although  you 
do  not  need  to  modify  the  MSDS  or 
label  that  comes  from  the  chemical's 
manufacturer  or  supplier,  you  must 
review  the  label  and  MSDS  to  learn 
what  hazards  the  chemical  can  present 
to  yoiu"  miners. 

HazCom  program.  You  must  develop, 
implement,  and  maintain  a  written 
comprehensive  plan  to  formalize  a 
HazCom  program.  The  program  must 
include  provisions  for  container 
labeling,  collection  and  availability  of 
MSDSs,  and  training  of  miners,  among 
other  requirements.  It  also  must  contain 
a  list  of  the  hazardous  chemicals  known 
to  be  at  the  mine.  If  a  mine  has  more 
than  one  operator  on  site,  such  as  an 
independent  contractor  and  a  primary 
operator,  each  HazCom  program  must 
describe  how  you  will  inform  the  other 
operator(s)  about  the  chemical  hazards 
you  produce  or  bring  to  the  mine  and 
the  protective  measures  needed. 

Container  labeling.  A  label  is  an 
immediate  warning  about  a  chemical's 
most  serious  hazards.  You  must  ensure 


that  containers  of  hazardous  chemicals 
are  marked,  tagged,  or  labeled  with  the 
identity  of  the  hazardous  chemical  and 
appropriate  hazard  warnings.  The  label 
must  be  in  English  and  prominently 
displayed.  We  are  not  requiring  you  to 
label  mine  products  that  go  off  mine 
property,  though  you  must  provide  the 
hazard  information  if  a  customer  asks 
for  it. 

Material  safety  data  sheet  (MSDS).  A 
chemical's  MSDS  provides 
Gomprehensive  technical  and 
emergency  information.  It  serves  as  a 
reference  document  for  operators, 
exposed  miners,  health  professionals 
providing  services  to  exposed  miners, 
and  firefighters  or  other  public  safety 
workers.  You  must  have  an  MSDS  for 
each  hazardous  chemical  at  your  mine. 
The  MSDS  must  be  accessible  in  the 
work  area  where  the  chemical  is  present 
or  in  an  alternate  location  readily 
available  to  miners  in  an  emergency. 

Initial  HazCom  training.  You  must 
initially  instruct  each  miner  about  the 
physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  those  hazards,  and  the  contents 
of  the  mine's  HazCom  program  by  the 
effective  date  of  this  final  HazCom  rule. 
Subsequent  HazCom  training  must  be 
conducted  in  accordance  with  30  CFR 
parts  46  and  48. 

Making  HazCom  information 
available.  You  must  provide  miners, 
their  designated  representatives,  MSHA, 
and  NIOSH  with  access  to  the  materials 
that  are  part  of  the  HazCom  program. 
These  include  the  HazCom  program,  the 
list  of  hazardous  chemicals,  labeling 
information,  MSDSs,  some  training  ■ 
materials,  and  any  other  material 
associated  with  the  HazCom  program. 
You  do  not  have  to  disclose  the  identity 
of  a  trade  secret  chemical  except  when 
there  is  a  compelling  medical  need  or  as 
specified  in  this  rule. 

B.  Need  for  HazCom 

Chemicals  in  the  mining  industry 
pose  a  range  of  hazards,  from  mild 
health  effects,  such  as  irritation,  to 
death.  Some  chemicals  cause  or 
contribute  to  chronic  diseases,  such  as 
*heart  disease,  kidney  disease,  sterility, 
or  cancer.  The  relationship  between 
these  injuries  and  illnesses  and 
exposure  to  a  chemical  can  be  obscured 
by  years  of  latency  between  the 
exposure  and  the  onset  of  symptoms. 
Many  chemicals  cause  acute  injuries  or 
illnesses  such  as  dermatitis,  bums,  and 
poisonings.  Some  chemicals  pose 
hazards  by  contributing  to  fires  and 
explosions. 

Even  relatively  harmless  substances 
can  pose  a  hazard  under  certain 
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conditions.  If  mixed  or  heated,  for 
example,  some  chemicals  give  off  toxic 
fumes.  Calcium  chloride  is  generally 
considered  a  relatively  harmless 
chemical,  however,  the  MSDS  for  the 
compound  lists  its  toxic  decomposition 
products  as  chlorine  fumes  or  hydrogen 
chloride.  An  ammonia  based  window 
cleaner  mixed  with  common  household 
bleach  can  produce  deadly  fumes. 
Miners  must  be  made  aware  of  these 
potential,  life-threatening  hazards. 

Also  pre-existing  conditions,  such  as 
respiratory  or  central  nervous  system 
diseases,  can  be  aggravated  by  exposure 
to  some  chemicals.  For  example,  open 
wounds,  skin  disorders,  and  chronic 
respiratory  disease  can  be  aggravated  by 
exposure  to  unleaded  gasoline.  Miners 
with  existing  health  conditions  need  to 
be  aware  of  the  potential  additional 
hazard  that  exposure  to  chemicals 
presents. 

1.  Chemical  Injuries  and  Illnesses 

In  considering  a  HazCom  standard, 
we  reviewed  reports  of  chemically 
related  injuries  and  illnesses  reported  to 
MSHA.  From  January  1990  through 
December  1999.  the  mining  industry 
reported  over  2,500  chemical  bums. 
More  than  1 ,200  of  these  bums  were  lost 
work  time  cases,  involving  over  50 
commodities,  more  than  60  job 
classifications,  and  exposures  to 
chemicals  at  all  sizes  and  types  of 
mines.  Bitiuninous  coal  mines  reported 
the  most  chemical  bums  for  that 
industry.  Crushed  and  broken  limestone 
mines  reported  the  most  chemical  bums 
in  the  metal  and  nonmetal  industry. 
This  same  accident  and  injury  data 
indicated  more  than  400  poisonings. 
This  data  takes  into  account  only  some 
of  the  acute  effects  reported  as  a  result 
of  chemical  exposures  and  does  not 
include  the  chronic  effects  that  we 
know  also  occur.  MSHA  believes  that 
injuries,  illnesses,  and  accidents 
reported  to  us  understate  the  extent  of 
the  health  and  safety  problems  caused 
by  chemicals  in  the  workplace. 

Reporting  injuries  and  illnesses.  Lack 
of  knowledge  about  chronic  health 
effects  associated  with  chemical 
exposures  contributes  to  the  under- 
reporting of  occupational  illnesses. 
Employers,  such  as  mine  operators,  and 
doctors  often  lack  information  to  link 
occupational  illnesses  with  exposures  to 
chemical  hazards.'  Symptoms  of 
chemically  related,  chronic. 


occupational  illnesses  are  often  treated 
without  realizing  that  the  cause  is  an 
occupational  exposure.  The  Biueau  of 
Labor  Statistics  (BLS)  made  note  of  this 
reporting  disparity  in  one  of  their 
annual  reports. ^ 

*  •   *  Some  conditions  (e.g.,  long-term 
latent  illnesses  caused  by  exposure  to 
carcinogens)  are  often  difficult  to  link  to  the 
workplace  and,  therefore,  may  not  be 
recognized  and  reported.  Because  of  this, 
these  long-term  latent  illnesses  are  believed 
to  be  understated  in  the  survey's  illness 


measures. 
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Worker  turnover  also  increases  the 
likelihood  that  the  link  between  a 
workplace  chemical  exposure  and 
subsequent  illness  will  be  overlooked 
and  will  not  be  reported.  MSHA's 
experience  under  part  50  reveals  that 
occupational  illnesses  are  frequently 
unreported  because  the  miner  has 
retired  or  taken  a  job  in  another 
industry.  This  is  particularly  tme  for 
long-term  health  effects  which  develop 
over  time  or  after  repeated  exposures. 
Many  chronic  diseases  are  characterized 
by  latency  periods  of  20-30  years  or 
longer. 

In  addition,  health  effects  of  some 
chemicals  may  contribute  to  the 
occurrence  of  injuries  that  are  reported 
but  are  not  causatively  linked  to 
chemical  exposiires.  Part  of  the  purpose 
of  the  hazard  communication  standard 
is  to  increase  awareness  regarding  these 
potential  effects. 

Although  MSHA's  frequent  presence 
at  mines  tends  to  minimize  under- 
reporting, we  believe  the  reporting  is 
still  incomplete.  Our  experience 
indicates  that  reporting  of  injuries  and 
illnesses  increases  when  we 
systematically  audit  operator  reporting. 
For  example,  a  nationwide  audit  of 
operator  accident  and  injury  reporting 
in  the  late  1970's  produced  a  13% 
increase  in  reported  injuries.  During 
MSHA's  "part  50  grace  period"  for 
chronic  illnesses  in  the  late  1990's, 
industry  reported  an  additional  3900 
cases  of  silicosis,  pneumoconiosis, 
hearing  loss,  and  chronic 
musculoskeletal  injuries.  This  increase 
strongly  suggests  that  there  is  under- 
reporting. We  expect  improved 
reporting  of  occupational  illnesses  and 
injuries  caused  by  chemical  exposures 
to  be  one  of  the  positive  effiscts  of  this 
standard. 

Hazards  to  miners  working  with 
chemicals.  Between  1984  and  1989,  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  surveyed 
almost  500  individual  mines  covering 
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70  commodities  and  about  60,000 
miners  for  the  National  Occupational 
Health  Survey  of  Mining  (NOHSM). 
NOHSM  documented  over  10,000 
individual  hazardous  chemicals  and 
mixtures  of  hazardous  chemicals  to 
which  miners  could  be  exposed. 
Conunents  to  the  proposed  and 
interim  final  mles  suggested  that 
HazCom  apply  only  to  those  chemicals 
posing  a  risk  to  miners.  We  decided 
against  limiting  the  application  of 
HazCom  to  the  chemicals  NIOSH 
identified  as  most  commonly  posing  a 
risk  to  miners  because — 

•  New  hazardous  chemicals  would 
not  be  covered, 

•  There  are  likely  to  be  some 
hazardous  chemicals  used  or  produced 
at  mines  that  are  not  on  NIOSH 's  list, 
and 

•  NIOSH  did  not  survey  all  mines. 
In  September  of  1996,  NIOSH 

published  Results  from  the  National 
Occupational  Health  Survey  ofMuning 
(NOHSM)  [DHHS(NIOSH)  Publication 
No.  96-136].  NOHSM's  Appendix  O 
listed  "100  Chemical  Substances  with 
the  Highest  Projected  Niunber  of 
Workers  Potentially  Exposed."  This 
appendix  projected  only  potential 
exposure  to  chemical  substances 
ptuchased  and  used  at  mines.  The 
NOHSM  report  is  in  the  rulemaking 
record,  llie  addendum  to  this  preamble 
(VII.  Addendum:  Physical  and  Health 
Effects  of  Chemical  Substances 
Normally  Used  by  Miners)  lists  the 
health  effects  of  chemicals  for  which 
NIOSH  pmijects  more  than  1000  miners 
to  be  potentially  exposed. 

We  listed  the  health  effects  for  these 
substances  to  illustrate  the  acute  and 
chronic  effects  of  exposures  to 
substances  common  in  mining.  It  is 
apparent  that  many  of  these  chemicals 
have  serious  acute  health  effects,  as  well 
as  life-shortening  chronic  health  effects. 
Diesel  fuel  and  kerosene  are  examples  of 
such  chemicals.  We  found  the  listed 
health  effects  for  most  of  these 
substances  on  material  safety  data 
sheets  (MSDSs)  available  free  on  the 
internet.  The  NIOSH  Pocket  Guide  to 
Chemical  Hazards,  a  copy  of  which  is 
in  the  mlemaking  record,  also  lists 
health  effects. 

Current  hazard  communication ' 
programs  in  mining.  Some  operators 
began  complying  with  OSHA's  HCS 
requirements  in  1983  when  it  was  first 
promulgated.  Others  began  compljdng 
when  the  scope  of  OSHA's  HCS  was 
extended  to  cover  general  industry.  In 
anticipation  of  a  similar  MSHA 
standard,  some  began  complying  after 
MSHA  published  its  proposed  HazCom 
rule,  using  the  imregulated  interval  as  a 
time  to  assimilate  the  requirements  into 
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their  mines'  standard  operating 
procedures.  Although  some  operators  on 
their  own  initiative  have  established 
programs  that  meet  HazCom's 
provisions  and  goals,  and  have 
integrated  OSHA's  HCS  requirements 
into  the  cultures  of  their  mines,  many 
have  not  made  that  effort  or  fully  met 
those  objectives. 

Some  operators  have  a  comprehensive 
HazCom  program  in  place,  while  others 
have  some  elements  of  a  HazCom 
program.  This  HazCom  rule  requires 
that  operators  give  all  miners  the 
information,  initial  training,  and  access 
needed  to  protect  themselves  from 
chemically  related  injuries  and 
illnesses.  HazCom  unifies,  focuses,  and 
clarifies  existing  requirements. 

2.  Existing  Parts  46  and  48  Training 

The  principal  training  standards  that 
apply  at  your  mine  are  found  in  parts  46 
or  48.  depending  on  the  commodity  you 
produce  and  the  type  of  mine  you  have. 
Under  existing  parts  46  and  48.  you 
must  provide  new  miner  training,  newly 
hired  or  experienced  miner  training, 
new  task  training,  and  annual  refresher 
training  and.  for  those  less  exposed, 
hazard  awareness  training. 

An  issue  throughout  this  rulemaking 
has  been  whether  the  training  under 
parts  46  and  48  negates  the  need  for  the 
HazCom  standard.  Several  commenters 
to  the  interim  final  rule  said  that  the 
existing  training  requirements  under 
parts  46  and  48  already  cover  hazard 
recognition  and  prevention.  The 
HazCom  standard  would  be,  in  their 
view,  needlessly  duplicative  and 
burdensome.  As  a  few  commenters 
pointed  out,  parts  56  and  57  already 
have  standards  for  labeling  toxic 
substances.  Others  said  that,  in  their 
part  48  training,  they  endeavor  to  fully 
encompass  the  health  and  safety  aspects 
of  working  with  hazardous  chemicals  at 
their  operations.  Still  others  said  that 
part  46,  effective  only  recently,  has  not 
been  given  a  chance  to  show  that  it  can 
work  for  purposes  of  hazard 
communication. 

By  contrast,  several  commenters 
stressed  the  need  for  the  HazCom 
standard.  They  said  that  the  important 
job  of  educating  people  within  the 
mining  industry  on  the  dangers  of 
chemicals  in  the  workplace  was  not 
being  done.  Misuse  of  chemicals  at  the 
mines  was  a  significant  concern  to 
them.  Not  only  are  miners  left 
uninformed  about  hazardous  chemicals, 
but  according  to  many  of  these 
commenters,  the  operators,  who  are 
expected  to  know  about  these  hazards, 
often  need  help  themselves  and  provide 
little  guidance  to  miners,  even  about 
elementary  precautions  to  take  when 


working  aroimd  hazardous  chemicals. 
Some  operators  may  not  be  familiar 
with  basic  sources  of  information  such 
as  MSDSs.  These  commenters 
maintained  that  a  more  effective  means 
of  getting  the  information  out  and 
increasing  the  awareness  of  chemical 
hazards  is  vital  so  people  can  avoid 
misuse  and  make  intelligent  decisions 
to  safeguard  their  health. 

In  the  intOTim  final  rule  we  stated  that 
although  we  have  standards  for  labeling 
toxic  substances  under  parts  56  and  57. 
these  standards  do  not  contain  any 
training  requirements  on  hazardous 
chemicals.  With  regard  to  the  existing 
training  under  parts  46  and  48,  we 
stated  that  these  training  regulations 
were  InsufBcient  for  purposes  of 
HazCom  training  because  they  do  not 
specify  the  training  content.  "They 
basically  require  instruction  in  hazard 
recognition  and  the  health  and  safety 
aspects  of  new  work  tasks. 

After  carefully  reviewing  all 
comments,  and  testimony  presented  at 
all  the  HazCom  hearings,  however,  we 
have  determined  that  subsequent 
HazCom  training  requirements,  after 
initial  training,  can  be  eliminated  from 
the  HazCom  rule,  but  effectively 
provided  under  existing  parts  46  and  48 
by  adding  language  to  the  training 
subjects  of  these  parts.  Accordingly,  the 
Ha^om  final  rule  requires  operators  of 
mines  initially  to  insUuct  each  miner 
with  information  about  the  physical  and 
health  hazards  of  chemicals  in  the 
miner's  work  area,  the  protective 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program.  While  initial  training 
is  required  under  §  47.2(b)  of  the  final 
HazCom  rule,  subsequent  HazCom 
training  must  be  conducted  in 
accordance  with  the  conforming 
amendments  added  under  30  CFR  parts 
46  and  48.  We  believe  that  this 
modification  of  the  training 
requirements  of  the  HazCom  standard 
and  parts  46  and  48  is  responsive  to 
commenters'  concerns  regarding 
training  and.  at  the  same  time,  ensures 
that  parts  46  and  48  training 
requirements  concerning  hazard 
recognition  specifically  includes 
instruction  on  the  physical  and  health 
hazards  of  chemicals  in  the  miner's 
work  area,  the  protective  measures  a 
miner  can  take  against  these  hazards, 
and  the  contents  of  the  mine's  HazCom 
program. 

C.  OSHA  's  HCS  and  KfSHA  's  HazCom 
Final  Rule 

In  addition  to  the  requirements  in  the 
Mine  Act  and  our  experience  in  the 
mining  industry,  we  based  our  final  rule 
on — 


•  The  comments  received  in  response 
to  the  advance  notice  of  proposed 
rulemaking  (ANPRM),  the  notice  of 
proposed  rulemaking,  the  limited  re- 
opening, and  the  interim  final  rule; 

•  The  testimony  presented  at  the 
public  hearings  on  the  proposed  and 
interim  final  rules;  and 

•  The  related  standards  of  other 
federal  agencies,  such  as  OSHA  and 
EPA. 

To  the  extent  practical,  the  substance 
of  MSHA's  HazCom  requirements  is  the 
same  as  that  in  OSHA's  HCS.  Also,  we 
have  expressly  stated  that  if  a  HazCom 
program  meets  OSHA's  HCS 
requirements,  it  will  satisfy  MSHA's 
requirements  except  for  the  coverage  of 
EPA-regulated  hazardous  waste  (OSHA 
has  a  separate  standard  for  hazardous 
waste  operations).  We  will  publish  a 
Compliance  Guide  to  help  you 
understand  the  application  of  this  rule. 

Hazardous  waste.  The  treatment  of 
hazardous  waste  in  MSHA's  HazCom 
standard  differs  from  OSHA's  HCS. 
OSHA  exempts  hazardous  waste         "^^^ 
because  its  Hazardous  Waste  Operations 
and  Emergency  Response  rule 
(Hazwoper,  29  CFR  1910.120)  addresses 
these  "hazards.  Because  we  do  not  have 
similar  standards  that  address  miners' 
exposures  to  hazardous  waste,  we 
needed  supplemental  i^uirements  to 
ensure  that  miners  imderstand  the 
hazards  and  take  precautions. 

HazCom  fills  an  important  gap  in 
protecting  the  health  and  safety  of 
miners  who  may  be  exposed  to 
hazardous  waste.  HazCom  does  not 
require  you  to  determine  the 
components  of  the  hazardous  waste, 
research  the  components'  health  and 
safety  effects,  or  prepare  an  MSDS. 
HazCom  requires  you  to — 

•  Label  the  hazardous  waste,  if  it  is 
not  already  labeled; 

•  Inform  miners  about  hazardous 
waste  in  their  work  areas,  its  hazards, 
and  safe  work  procedures;  and 

•  Provide  miners  access  to  any 
information  about  the  hazardous  waste 
that  addresses  its  components  or  their 
health  and  safety  effects. 

We  addressed  the  subject  of 
hazardous  waste  at  all  stages  of  the 
rulemaking  process.  MSHA  is  confident 
that  the  coverage  of  hazardous  waste  in 
HazCom  provides  essential  protection 
for  miners  and  avoids  unnecessary 
burden  on  mine  operators. 

Temporary,  portable  containers. 
Labeling  of  temporary,  portable 
containers  is  another  area  where  MSHA 
and  OSHA  standards  differ.  In  response 
to  comments,  HazCom  allows  more 
flexibility  and  compliance  options  than 
OSHA's  HCS  with  respect  to  labeling 
temporary,  portable  containers.  OSHA's 
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HCS  does  not  require  the  employer  to 
label  a  temporary,  portable  container 
into  which  a  hazardous  chemical  is 
transferred  from  a  labeled  container  for 
the  immediate  use  of  the  employee  who 
performs  the  transfer.  MSHA's  HazCom 
provides  the  following  choice  of 
compliance  methods: 

•  You  do  not  have  to  label  the 
container  if  your  miners  know  the 
identity,  hazards,  and  protective 
measures  for  the  chemical  in  the 
container,  and  leave  the  container 
empty  at  the  end  of  the  shift:  or 

•  You  must  label  the  container,  at 
least  with  the  common  name  of  its 
contents. 

Although  OSHA's  requirements  for 
portable  containers  are  sufBciently 
protective,  HazCom's  differences  from 
HCS  are  deliberate  and  appropriate  to 
mining  conditions.  The  HazCom 
provision  provides  a  flexible  and 
practical  alternative  for  mining 
operations. 

Labels  for  customers.  HazCom  does 
not  speciPically  require  you  to  label 
hazardous  chemical  products  that  go  off 
mine  property.  Your  customers, 
however,  may  have  to  comply  with  the 
OSHA  HCS  which  requires  hazardous 
chemicals  to  be  labeled.  For  this  reason, 
HazCom  requires  you  to  provide  the 
label  information  (and  MSDS)  if  a 
customer  asks  for  one. 

D.  Reasons  for  Not  Exempting  Aggregate 
Producers 

An  aggregates  industry  commenter  to 
the  interim  final  rule  argued  that  his 
industry  should  be  exempt  bom 
HazCom.  The  commenter  stated  that — 

•  *   *  an  overwhelming  number  of  entries 
linjuries  and  illnesses  associated  with 
chemical  exposures]  would  most  likely  not 
have  been  prevented  if  HazCom  were  in 
place.  *   *   *  In  nearly  all  cases,  regulations 
already  in  place  apply  and  would  have 
prevented  the  incidents  from  occurring  in  the 
first  place. 

The  commenter  asserted  that  other 
existing  standards  would  provide  the 
safety  and  health  protection  afforded  by 
HazCom.  The  commenter  also 
downplayed  the  number  of  injuries  and 
illnesses  reported  to  MSHA. 

The  existing  MSHA  safety  and  health 
/egulations  cannot  be  equated  with  or 
replace  the  HazCom  standard.  The 
HazCom  rules  are  not  duplicative  of 
existing  standards  and,  in  fact, 
encompass  a  broader  scope  of  activities 
than  the  other  regulations.  For  example, 
the  requirements  for  a  chemical 
inventory  and  current,  accessible 
MSDSs  are  not  included  in  other 
existing  regulations,  but  are  integral 
parts  of  HazCom.  Under  HazCom. 
operators  are  responsible  for 


disseminating  acciuate  safety  and  health 
itaformation  to  miners,  and  in  a  timely 
manner  to  best  accomplish  the  goal  of 
accident,  injury,  and  illness 
"prevention."  Miners,  in  turn,  have  a 
right  to  know  the  identity  of  chemicals 
with  which  they  are  working,  the 
hazards  of  these  chemicals,  and  how  to 
properly  protect  themselves.  This  right 
has  been  a^orded  for  years  to  other 
workers  in  the  United  States,  and  to 
many  workers  in  other  countries. 

HazCom  is  not  dependent  on  a  risk 
analysis.  We  conducted  a  general 
finding  of  risk  to  help  operators 
appreciate  the  need  for  the  standard. 
This  general  finding  of  risk  determined 
that— 

•  Hazardous  chemicals  are  at  all  sizes 
and  types  of  mines, 

•  Miners  are  exposed  to  these 
hazardous  chemicals,  and 

•  Miners  get  injuries  and  illnesses 
frtim  exposure  to  hazardous  chemicals 
at  the  mine. 

MSHA  examined  14,505  incidents  of 
injuries  or  illnesses  reported  to  the 
Agency  between  1983  and  2000. 
Commenters'  review  of  the  MSHA  data 
indicated  that  there  was  an  average  of 
50  chemical  bums  in  the  aggregates 
industry  per  year  that  would  be 
addressed  by  HazCom.  The 
preponderance  of  these  chemical  biuns 
are  the  result  of  acids  (e.g.,  in  batteries) 
and  alkalis  (e.g.,  lime)  present  in  the 
aggregates  industry.  The  commenter 
also  estimates  that  ^/4  of  the  HazCom- 
covered  chemical  bums  are  related  to 
eyes.  We  agree  with  the  commenter  that 
these  are  valuable  findings  about  eye 
injiuies  and  that  some  corrective  action 
is  needed  to  prevent  such  injuries.  The 
continuing  reports  of  chemical  biuns, 
particularly  involving  the  eyes, 
represent  a  serious  problem  and  the 
possible  loss  of  a  miner's  sight  requires 
the  immediate  attention  of  mine 
operators. 

After  separating  the  eye  injuries  trom 
the  data  and  excluding  cases  for  which 
the  commenter  had  concems  (e.g., 
applicability  of  HazCom.  verification), 
the  commenter  concluded  that  there 
were  an  average  of  20  cases  (injuries  and 
illnesses)  per  year  in  the  aggregates 
industry  over  the  17-year  period.  The 
commenter  then  went  on  to  say.  "  *  *  • 
this  figure  hardly  seems  to  us  to  justify 
imposition  of  a  multi-million  dollar 
regulation."  The  commenter  presiunably 
was  referring  to  the  entire  metal  and 
nonmetal  and  coal  mining  industry. 
MSHA  disagrees  with  this  statement. 
Given  the  benefits  of  this  rule  to  the 
mining  industry  as  a  whole  and  miners 
in  particular.  MSHA  believes  that  the 
cbst  of  this  rule  is  reasonable. 


The  data  presented  by  the  commenter. 
that  was  also  analyzed  by  MSHA, 
emphasize  the  need  for  the  HazCom  rule 
and  for  better  compliance  with  existing 
regulations.  On  the  basis  of  these 
numerous  and  continuing  chemically 
related  bums  alone,  it  appears  that  there 
is  a  need  for  more  specific  information 
and  training  given  to  miners.  In 
addition,  we  estimated  that  the  long- 
term  health  effects  of  the  HazCom  rule 
include  a  reduction  of  11.4  cancer 
deaths  every  year.  Some  of  these  health 
benefits  would  surely  accrue  to  miners 
in  the  aggregates  industry,  in  which 
carcinogens,  such  as  benzene,  respirable 
crystalline  silica,  and  diesel  fuel,  as  well 
as  various  solvents  are  used  or 
produced.  We  cannot  justify  the 
exclusion  of  a  group  of  miners  from  the 
requirements  for  hazard 
communication,  when  all  other  miners 
and  workers  in  other  industries  will  be 
given  this  protection  from  chemical 
injuries  and  illnesses. 

MSHA  believes  that  there  is  a 
•significant  risk  of  numerous  adverse 
health  outcomes  for  miners  who  work 
with  hazardous  materials  (chemicals); 
these  outcomes  may  be  manifested  over 
a  long  period  of  time.  The  conunenter 
has  attempted  to  refute  the  risk  by 
pointing  to  the  absolute  number  of 
chemical  bums  and  poisonings  over  the 
past  17  years,  using  a  database  with 
known  concems  for  under-reporting. 
The  commenter  has  neglected  to 
consider  the  number  and  potency  of 
chemicals  used  in  mines;  the  possible 
interactions  between  chemicals;  the 
duration,  niunber,  and  frequency  of 
exposures;  the  large  gamut  of  adverse 
outcomes  and  their  severity;  and  the 
role  of  the  miner  himself.  These  factors 
indicate  that  miners,  including  miners 
who  work  in  the  aggregates  industry,  are 
at  risk  of  uncertain  and  undesirable 
outcomes  when  working  with  hazardous 
chemicals.  HazCom,  through 
implementation  of  and  compliance  with 
its  various  components,  will  serve  to 
reduce  the  factors  that  contribute  to 
injury  and  illness. 

A  miner's  risk  of  injury  or  illness  will 
be  reduced  by  providing  the  miner  with 
information  and  initial  training 
regarding  exposures  and  potential 
adverse  effects  related  to  hazardous 
chemicals.  It  is  possible  to  anticipate, 
recognize,  evaluate,  and  control  the 
exposures  once  the  presence  of  a 
hazardous  chemical  is  known.  For 
example,  if  miners  understand  that  they 
will  be  working  with  batteries 
containing  sulfiuic  acid,  then  they  may 
anticipate  exposure  to  this  acid. 
Information  may  be  provided  regarding 
chemical  bums  and  the  emergency 
procedures  to  be  followed  if  an 
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^  inhalation,  eye.  or  skin  exposure  should 
occur.  As  a  second  example,  if  miners 
know  that  they  will  be  welding  with 
rods  made  of  cadmium  or  zinc  oxide, 
they  can  anticipate  the  generation  of 
toxic  welding  frimes.  These  fumes  are 
invisible  and  provide  no  warning  of 
their  presence  (i.e.,  no  burning  of  the 
eyes,  nose,  throat).  If  miners  know  this, 
they  may  take  appropriate  precautions 
and  protective  measures,  such  as  the  use 
of  personal  protective  equipment  or  a 
welding  booth  with  proper  ventilation, 
to  keep  the  fumes  out  of  their  breathing 
zone. 

We  did  not  analyze  our  accident  and 
injury  data  to  determine  whether  or  not 
an  injured  miner  had  been  trained.  Such 
analysis  would  not  have  been  helpful 
because,  even  if  the  miner  was  trained, 
there  is  no  record  as  to  whether  that 
training  included  the  health  and  safety 
hazards  and  safe  work  procedures  for 
working  with  the  hazardous  chemical. 

With  a  better  understanding  of 
chemical  hazards  from  the  HazCom 
program  at  a  mine,  an  operator  may 
limit  the  array  of  chemicals  kept  at  the 
mine  and  may  establish  criteria  to 
decide  which  chemicals  will  be  brought 
onto  the  property. 

OSHA  initially  estimated  that  its  HCS 
would  reduce  chemically  related 
injuries  and  illnesses  by  20%.  As  noted 
by  the  commenters,  this  was  an 
educated  guess  at  the  time  OSHA 
developed  HCS.  In  the  GAO  report 
submitted  to  members  of  the  United 
States  Senate  and  House  of 
Representatives  (1992),  a  summary  of 
employers'  experiences  in  complying 
'  with  OSHA's  HCS  was  presented. 
Seventeen  percent  (17%)  of  surveyed 
employers  reported  fewer  work-related 
injuries  and  16%  of  these  employers 
reported  fewer  work-related  illnesses. 
Because  of  HCS,  29%  of  these 
employers  stated  that  they  use  a  less 
hazardous  chemical  in  the  workplace. 
OSHA's  experience  and  findings 
indicate  that  there  also  should  be 
reductions  in  injuries  and  illnesses  at 
mining  operations  once  HazCom  is 
implemented. 

In  conclusion,  there  is  no  reason  to 
exempt  a  leu^e  subset  of  mines  from  the 
HazCom  mle.  The  luider-reporting  of 
our  accident  and  injury  data  and  the 
broader  scope  of  the  HazCom  standard, 
when  considered  in  connection  with  the 
potency  of  chemicals  used  in  mining, 
the  duration  and  &«quency  of  exposure, 
and  the  possibility  of  long  term  health 
effects  being  manifested  over  time, 
provide  reasons  why  the  aggregates 
industry  should  not  be  exempt  bom  the 
rule. 


E.  Reasons  for  Staggering  the 
Compliance  Dates 

The  final  HazCom  mle  becomes 
effective  3  months  from  the  date  of 
publication  in  the  Federal  Register.  At 
mines  that  employ  five  or  fewer  miners, 
it  will  become  applicable  9  months  from 
the  date  of  publication  in  the  Federal 
Register. 

The  data  in  oui  rulemaking  record 
indicates  that  approximately  50%  of  all 
coal  and  M/NM  mining  operations 
consist  of  five  or  fewer  employees.  The 
record  also  indicates  that  exposure  to 
chemical  hazards  occiu^  in  every  type 
of  mine,  including  small  mines,  with 
miners  typically  experiencing  multiple 
exposures  to  different  chemical  hazards 
at  one  point  oftime,  or  over  a  long 
period  of  employment. 

We  have  determined  that  small  mines 
will  be  able  to  comply  with  the  HazCom 
final  rule.  However,  we  recognize  that 
mine  operations  with  five  or  fewer 
employees,  because  of  their  size,4iave 
special  needs  that  justify  providing 
them  with  more  time  to  become  familiar 
with  the  requirements  of  the  HazCom 
rule.  For  example,  it  is  our  experience 
that  many  of  these  small  mines — 

•  Are  unfamiliar  with  OSHA's  HCS, 
the  basis  of  HazCom,  and  may  need 
more  time  to  comply: 

•  Do  not  have  personnel 
knowledgeable  about  chemical  hazards, 
the  use  of  computers  to  access  MSDSs, 
or  the  resources  to  implement  the  final 
rule  within  3  months: 

•  Are  family-owned,  employing  only 
family  members;. and 

•  Operate  intermittently. 
Additionally,  MSHA  needs  time  to 

provide  extensive  outreach  to  help  the 
industry  comply,  particularly  these 
small  operations. 

By  contrast,  certain  segments  of  the 
mining  industry  have  had  extensive 
experience  with  the  OSHA  HCS,  and 
therefore,  will  be  able  to  comply  with 
our  standard  with  minimal  effort.  For 
example,  some  independent  contractors 
who  work  in  both  mining  and  general 
industry  are  already  familiar  with  the 
OSHA  HCS  requirements,  and  may  be 
able  to  comply  with  both  OSHA's  HCS 
and  our  HazCom  standard  using  a  single 
HazCom  program. 

While  we  cannot  exempt  these  small 
operations  from  the  HazCom  standard 
for  reasons  stated  elsewhere  in  this 
preamble,  we  can  delay  its  application 
to  provide  them  with  more  time  to 
prepare  for  compliance.  Accordingly, 
the  final  rule's  compliance  date  for 
operations  with  five  or  fewer  employees 
will  be  9  months  after  publication  in  the 
Federal  Register.  For  operations  with 
six  or  more  employees,  the  compliance 


date  is  3  months  after  publication  in  the 
Federal  Register,  which  is  the  same  as 
the  effective  date  of  the  final  mle. 

MSHA  wants  to  emphasize  that  we 
are  committed  to  providing  compliance 
assistance  to  all  mine  operations, 
regardless  of  size.  In  fact,  there  are  many 
HazCom  aids  already  available.  MSHA 
has  developed  an  instruction  guide, 
PowerPoint  presentations,  videos, 
model  HazCom  programs,  a  brochure, 
and  generic  MSDSs,  and  plans  extensive 
compliance  assistance.  Also,  OSHA  has 
developed  training  materials  for  its 
industries,  such  as  a  generic  MSDS 
form,  a  model  hazard  communication 
program,  and  the  HCS  Compliance 
Guide.  Many  are  available  from  OSHA's 
Web  site  at  http://www.osha.gov  and 
can  be  adapted  for  use  at  mining 
operations.  You  can  use  these  as  models 
for  your  own  program. 

F.  Regulatory  History 

Since  it  was  originallv  promulgated  in 
1983.  OSHA's  HCS  has  evolved  to  apply 
to  all  industries  imder  OSHA's 
jurisdiction.  Mining  was  the  only 
industry  segment  not  required  to 
provide  employees  with  access  to 
MSDSs  and  other  information  about 
hazardous  chemicals  in  their  work 
areas. 

1.  Program  Information  Bulletin  86-2-M 

Several  commenters  to  the  interim 
final  mle  stated  that  a  final  standard 
addressing  hazard  communication  is 
unnecessarj'.  To  support  their  position, 
these  commenters  referenced  MSHA's 
Program  Information  Bulletin  No.  86- 
2M  (April  7,  1986)  (PIB).  These 
commenters  claimed  that,  in  the  PIB, 
MSHA  stated  that  a  standard  addressing 
hazard  communication  was  not 
necessary  for  mining  because  existing 
standards  addressed  the  labeling  and 
storage  of  toxic  materials,  and  warning 
signs. 

The  1986  PIB  on  hazard 
communication  was  issued  only  to 
metal  and  nonmetal  MSHA  inspectors 
in  response  to  a  jurisdictional  issue  with 
OSHA.  The  purpose  of  the  PIB  was  to 
clarify  that  mining  operations  under  our 
jurisdiction  do  not  have  to  comply  with 
the  OSHA  HCS.  In  establishing  the  fact 
that  OSHA  lacked  jurisdiction  under 
§  4(b)(1)  of  the  Occupational  Safety  and 
Health  Act  (OSH  Act)  to  apply  their 
HCS  at  mining  operations,  MSHA 
personnel  were  requested  by  OSHA  and 
the  mining  industry  to  attach  to  the  PIB 
a  list  of  MSHA  standards  addressing 
some  of  the  same  hazards  which  the 
OSHA  HCS  was  intended  to  address.  In 
developing  the  PIB,  we  were  not  seeking 
to  establish  that  our  existing  standards 
offered  the  same  protection  as  the 


42320  Federal  Regi«ter/Vol.  67.  No.  120 /Friday.  Jxuie  21.  2002 /Rules  and  Regulations 


OSHA  HCS.  but  that  there  was  the 
requisite  minimxun  MSHA  coverage 
necessary  to  justify  continuing  MSHA 
jurisdiction.  HazCom  supplements 
existing  MSHA  safety  and  health 
standards  by  specifically  addressing 
chemical  hazards  from  a  different 
perspective  using  different  methods. 

2.  Petition  for  Rulemaking 

On  November  2. 1987.  the  United 
Mine  Workers  of  America  (UMWA)  and 
the  United  Steelworkers  of  America 
(USWA)  jointly  petitioned  us  to  adapt 
OSHA's  HCS  in  both  coal,  and  metal  and 
nonmetal  mines  and  to  propose  it  for 
the  mining  industry.  They  based  their 
petition  on  the  need  for  miners  to  be 
better  informed  about  chemical  hazards. 

to  their  petition,  the  UMWA  and 
USWA  argued  that  miners  deserve 
protection  equal  to  that  of  other 
workers.  To  support  their  position,  the 
petition  cited  an  incident  m  which 
miners  at  an  iron  ore  mine  were 
experiencing  adverse  health  effects. 
These  miners  asked  the  operator  for 
MSDSs  for  the  flotation  chemicals  used 
at  the  mine  to  determine  the  identity  of 
the  chemical  causing  their  symptoms. 
Although  the  state  in  which  the  mine 
was  located  had  a  right-to-know  law. 
this  law  did  not  cover  mines.  Because 
we  did  not  have  a  standard  to  require 
the  operator  to  provide  MSDSs  to 
miners,  the  operator  refused  several 
times  to  provide  the  requested  MSDSs. 
The  operator  finally  provided  the 
MSDSs  after  lengthy  negotiations.  The 
local  union  used  the  information 
provided  in  the  MSDSs  to  discuss  safety 
procedures  with  the  companv. 

The  petition  also  specincally  noted 
that  work  at  both  siuiace  and 
underground  coal  and  metal  and 
nonmetal  mmes  exposes  miners  to  a 
variety  of  hazardous  chemicals.  For 
example,  the  petition  stated  that 
explosives  contain  organic  nitrates  that 
produce  nitrogen  oxides  and  ammonia 
when  detonated;  roof  bolting  systems 
contain  plastic  resins  and  reactants; 
solvents  used  in  equipment 
maintenance  are  both  toxic  and 
flammable:  and  mill  reagents  can  release 
hydrogen  sulfide,  cyanide,  or  other 
dangerous  chemicals. 

3.  Preliminary  Rulemaking 

to  res(>onse  to  this  (letition.  we  issued 
an  advance  notice  of  proposed 
rulemaking  (ANPRM)  on  hazard 
communication  on  March  30. 1988  (53 
FR  10256).  to  the  ANPRM.  we  indicated 
that  we  would  use  the  OSHA  HCS  as  a 
basis  for  our  standard  and  requested 
specific  comments  on  a  number  of 
related  issues.  A  number  of  written 
comments  and  testimony  at  public 


hearings  in  response  to  the  ANPRM 
defined  mdustry  and  labor  concerns. 
We  published  a  notice  of  proposed 
rulemaking  on  hazard  commimication 
for  the  mining  industry  on  November  2. 
1990  (55  FR  46400).  held  three  public 
hearings  in  October  1991.  and  closed 
the  record  on  January  31. 1992. 

Public  response  to  preliminary 
rulemaking.  We  received  a  wide  variety 
of  comments  on  our  ANPRM  and 
proposed  rule.  Commenters  included 
both  small  and  large  mimng  companies; 
a  variety  of  trade  associations,  includmg 
those  representmg  specific  minerals; 
state  mining  associations;  chemical  and 
equipment  manufacturers;  national  and 
local  labor  unions;  a  member  of 
Congress;  and  two  federal  agencies. 

4. 1999  Limited  Re-opening  of  the 
Record 

While  HazCom  was  being  developed. 
Congress  passed  several  laws  and  the 
President  issued  several  Executive 
Orders  which  affected  our  rulemaking 
procedures.  These  statutory  mandates 
and  related  Executive  Orders  had 
reqiiired  us  to  evaluate  the  impact  of  a 
regulatory  action  on  small  mtoes;  ^  the 
expenditures  of  state,  local,  and  tribal 
governments  (Unfitnded  Mandates);  * 
and  the  health  and  safety  of  children.^ 
to  addition,  we  requested  comments  on 
the  information  collection  and 
paperwork  reqtiirements  of  certato 
provisions  of  the  proposed  rule,  now 
considered  as  an  information  collection 
burden  under  the  expanded  definition 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995."  We  re-opened 
the  rulemaking  record  on  March  30. 
1999  (64  FR  15144)  to  receive  comments 
on  the  impact  of  the  proposed  rule  to 
accordance  with  these  regulatory 
mandates  and  Executive  Orders.  The 
record  closed  on  lime  1. 1999. 

Most  MSHA  regulations  do  not 
require  an  evaluation  of  their  impact  on 


>The  Small  Business  Regulation  Enforcement 
Fairneca  Act  of  1996  (SBREFA)  Amendments  to  the 
Regulatory  Flexibility  Act  of  1980.  Pub.  L  No.  96- 
354.  94  Slat.  864  (1980)  (codified  as  amended  at  5 
U.S.C  601-612. 

*The  unfunded  Mandates  from  Act  of  199S'(2 
U.S.C.  1501  el  seq).  and  Executive  Order  13084. 
Consultation  and  Coordination  with  Tribal 
Governments. 

s  Executive  Order  1304S.  Protection  and  Children 
f^Mn  Environmental  Health  Risks  and  Safety  Risks. 

•Pub.  L.  No.  104-13.  109  Stat.  163  (1995) 
(codified  as  amended  at  4  U.S.C.  §<i  3501-3520). 
When  we  published  the  HazCom  proposed  rule,  the 
information  collection  and  paperwork  requirements 
were  not  an  information  collection  burden  under 
the  1980  Paperwork  Reduction  Act  because  they 
were  third-parly  disclosures.  Under  the  Paperwork 
Reduction  Act  of  1995.  agency  rules  that  require 
businesses  or  individuals  to  maintain  information 
for  the  benefit  of  a  third-party  or  the  public,  rather 
than  the  government,  are  covered  by  the  Act  under 
the  definition  of  "information." 


the  environment.  Health  standards  do, 
however.  This  was  brought  to  our 
attention  and  we  took  this  opportunity 
to  remedy  the  oversight.  We  requested 
comments  on  the  effect  of  the  proposed 
rule  on  the  environment  because  the 
proposed  rule  had  not.^ 

Public  Response  to  Limited  Re- 
opening. We  received  seven  comments, 
mostly  from  trade  associations  and  labor 
organizations,  on  this  limited  re- 
opening of  the  rulemaking  record.  Some 
commenters  urged  us  to  re-open  the 
rulemakmg  record  in  its  entirety 
because  they  asserted  that  the 
information  in  the  record  was  outdated. 
They  claimed  this  action  would 
improve  the  effectiveness  and  quality  of 
the  HazCom  standard  because  sectors  of 
the  mining  todustry  that  have 
tocorporated  OSHA's  HCS  can  provide 
us  with  their  experience  under  that 
program.  A  large  mining  company 
stated  that  we  need  to  address  in  the 
HazCom  standard  recent  changes  in  the 
OSHA  HCS  regardmg  electronic  access 
to  MSDSs  and  microfiche  mamtenance 
of  these  documents.  Some  conunenters 
disputed  the  need  to  promulgate  a 
HazCom  standard  in  light  of  our  new 
mmer  training  regulations  applicable  to 
surface  aggregate  mines.  Finally,  a  major 
labor  organization  objected  to  the  delay 
to  promulgating  a  final  standard. 

We  disagreed  with  commenters  on  the 
need  to  re-open  the  rulemakmg  record 
to  its  entirety.  Unlike  general  industry, 
the  mining  todustry  is  narrowly 
cofhposed  of  two  sectors,  coal  and  metal 
and  nonmetal.  Through  our  frequent 
presence  on  mine  properties,  we 
determined  that  there  are  no  substantial 
changes  to  the  mining  todustry  which 
would  require  changes  to  the  provisions 
of  the  standard.  Chuiges  experienced  by 
the  mining  todustry  stoce  the 
publication  of  the  HazCom  proposed 
rule  to  1990  did  not  rise  to  a  level  of 
change  to  "core"  circumstances  so 
material  to  nature  as  to  entail  a 
modification  of  the  standard. 
Substantive  rulemaktog  issues  and 
regulatory  alternatives  have  not  changed 
since  the  record  closed  to  1992  and. 
consequently,  the  evidence  to  the 
rulemaking  record  at  that  time 
continues  to  be  applicable  now. 

We  understooa  commenters'  desire  to 
provide  more  toformation  regarding 
their  experience  under  the  OSHA  HCS 
standard.  Our  rulemaking  record, 
however,  contains  numerous  comments 
concerning  the  minmg  industry's 
experience.with  OSHA's  HCS.  The 

record  also  contains  numerous 
background  documents,  such  as  the 


'  The  National  Environmental  Policy  Act  (NEPA) 
of  1960  (42  U.S.C.  4321  et  seq.). 
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report  of  the  hazard  communication 
workgroup  of  the  National  Advisory 
Committee  on  Occupational  Safety  and 
Health,  expressing  OSHA's  experience 
with  its  HCS.  We  have  considered  the 
comments  and  background  information, 
and  the  final  standard  reflects  the 
public's  recommendations  where  they 
do  not  undermine  HazCom's  purpose  in 
protecting  the  safety  and  health  of 
miners.  For  example,  some  commenters 
mdicated  their  experience  regarding 
OSHA's  MSDS  requirements  and 
suggested  that  we  include  a  provision 
on  electronic  access  to  MSDSs;  simplify 
the  proposed  rule  regarding  the  content 
of  MSDSs;  use  terms  that  are  consistent 
with  the  Mme  Act  instead  of  the  OSH 
Act;  simplify  the  requirements  regarding 
inclusion  of  MSDSs  with  initial 
shipment  of  product;  and  require 
retention  of  MSDSs  for  a  period  of  less 
than  30  years. 

to  response  to  these  comments,  the 
toterim  final  rule  provided  for 
electronic  access  to  MSDSs;  used  terms 
such  as  "miner"  and  "mine  operator" 
instead  of  "employee"  and  "employer" 
to  be  more  consistent  with  the  language 
of  the  Federal  Mme  Safety  and  Health 
Act  of  1977  (Mine  Act);  streamlined  and 
clarified  the  provisions  on  the  format 
and  content  of  MSDSs;  and  required  the 
operator  to  keep  the  MSDS  at  the  mine 
for  as  long  as  the  chemical  is  known  to 
be  present  at  the  mine,  instead  of  30 
years  as  OSHA  requires.  While  MSHA's 
HazCom  standard  is  generally  consistent 
with  OSHA's  HCS.  we  made  changes  to 
the  toterim  final  rule  from  the  proposed 
rule  to  recognition  of  comments 
received  frt>m  the  mining  industry 
concerning  its  experience  under 
OSHA's  HCS.  These  changes  also 
recognize  that  the  affected  regulated 
community  is  smaller  and  more 
homogeneous  than  the  todustries 
regulated  by  OSHA. 

5.  toterim  Final  Rule 

Although  we  disagreed  vtrith 
commenters  on  the  need  to  re-open  the 
rulemaking  record  m  its  entirety,  in  an 
effort  to  be  further  responsive  to  the 
public,  we  decided  to  publish  an 
interim  final  rule  to  provide  an 
additional  opportunity  for  comment. 
The  interim  final  rule  was  published  on 
October  3,  2000,  and  gave  commenters 
until  November  17,  2000,  to  submit 
comments  on  the  entire  rule,  on  their 
experience  under  the  OSHA  HCS.  and 
on  the  new  "plain  language"  format  of 
the  rule.  We  were  particularly  interested 
in  receiving  comments  addressing  any 
new  developments  in  the  mining 
industry  since  the  proposed  rule  that  we 
were  unaware  of  to  response  to  requests 
from  commenters,  we  also  held  a  public 


hearing  in  Washington,  DC,  on 
December  14,  2000.  The  record  closed 
on  December  19.  2000. 

Public  response  to  interim  final  rule. 
We  received  22  comments  on  the 
interim  final  rule,  and  six  persons  spoke 
at  the  December  2000  public  hearing. 
None  of  the  comments  received  or 
testimony  presented  raised  new 
substantive  issues,  to  fact,  most  of  the 
issues  raised  by  commenters  were 
already  addressed  in  the  preambles  to 
the  proposed  rule  and  interim  final  rule. 

Several  commenters  at  the  public 
hearing  objected  to  our  short  comment 
period  and  our  short  notice  of  the  public 
hearing.  These  commenters  stated  that 
they  were  denied  sufficient  time  to  fully 
analyze  the  interim  final  rule  and 
provide  meaningful  comment  because 
the  public  hearing  took  place  3  days 
after  the  notice  of  the  hearing  was 
published  to  the  Federal  Register  on 
December  11,  2000  (65  FR  77292). 

MSHA  acknowledges  that  notice  was 
short,  but  contends  that  notice  was 
adequate.  At  the  end  of  the  comment 
period,  we  had  received  two  requests  for 
a  public  hearing.  We  made 
arrangements  for  a  public  hearing, 
prepared  a  notice  of  the  hearing  for 
publication  in  the  Federal  Register, 
personally  notified  all  conunenters  and 
other  interested  persons  on  December  7. 
2000.  and  put  our  hearing  notice  on  our 
website  on  Friday,  December  8.  2000. 

Several  parties  (FMC  Corporation. 
General  Chemical  Group,  toe,  OCI  of 
Wyoming,  Solvay  Minerals,  and  NAA- 
NSA)  have  challenged  the  interim  final 
rule  in  the  U.S.  Circuit  Court  for  the 
District  of  Columbia  Circuit.  The  United 
Mine  Workers  and  the  National  Mining 
Association  are  interveners  in  the 
lawsuit.  The  petitioners  have  mdicated 
that  they  will  argue  that  affected  parties 
were  not  provided  an  adequate 
opportimity  to  participate  in  the 
rulemaking,  and  that  the  HazCom  rule  is 
arbitrary,  capricious,  and  contrary  to 
law  because  of  the  following,  among 
other  thtogs: 

•  HazCom  will  not  significantly 
reduce  a  risk  to  miners. 

e  HazCom  is  urmecessary  because  it 
duplicates  other  MSHA  rules,  including 
the  parts  46  and  48  training  rules. 

•  HazCom  unlawfully  delegates  the 
Secretary's  rulemaking  responsibilities 
to  ACGEH.  alleging  it  violates  the 
Federal  Advisory  Committee  Act. 

•  HazCom  unlawfully  incorporates  by 
reference  future  actions  of  non- 
goverhment  entities,  such  as  ACGIH, 
without  prior  notice  and  opportunity  for 
comment. 

The  matter  is  in  abeyance  awaiting 
issuance  of  the  final  rule. 


6.  2001  Re-openmg  of  the  record 

As  stated  previously,  commenters  to 
the  interim  final  rule  objected  to  what 
they  perceived  as  MSHA's  failure  to 
provide  adequate  notice  and 
opportunity  to  comment.  Over  the 
following  months,  industry  trade 
associations  sent  MSHA  several  letters 
asserting  they  had  new  information  and 
reiterating  their  request  to  re-open  the 
record.  In  response,  MSHA  re-opened 
the  HazCom  record  for  public  comment 
on  August  28.  2001  (66  FR  45167); 
delayed  the  effective  date  of  the  interim 
final  rule  imtil  Jime  30.  2002;  and 
announced  seven  public  hearings  to  be 
held  across  the  coimtry  frt>m  September 
25  through  October  10.  2001.  The  record 
closed  on  October  17,  2001. 

Public  response  to  2001  re-opening,  to 
this  most  recent  re-openmg  of  the 
HazCom  record,  MSHA  received  30 
written  comments,  to  addition,  52 
individuals  presented  testimony  at  the 
public  hearings.  All  commenters  agreed 
with  the  principle  of  informing  miners 
about  chemical  hazards,  but  there  was 
wide  disagreement  on  the  need  for  a 
HazCom  rule,  the  effectiveness  of  some 
of  the  rule's  requirements,  and  the 
magnitude  of  the  burden  on  mine 
operators.  The  substance  of  the 
conunents,  especially  those  relating 
operators'  experiences  with  their  own 
hazard  communication  programs, 
convinced  us  that  some  additional 
changes  to  the  interim  final  rule  were 
needed. 

to  simi.  we  are  confident  that  we  have 
considered  all  comments  in  the 
rulemaking  record  to  the  development 
of  this  final  standard.  While  it  conforms 
to  the  primary  purpose  of  protecting  the 
safety  and  health  of  mtoers.  the  final 
standard  reflects  the  public's 
recommendations  to  the  extent 
practical,  is  performance  oriented,  and 
minimizes  the  compliance  biutien  on 
operators. 

n.  Discussion  of  the  Ftoal  Rule 

to  preparing  this  final  rule,  we 
considered  the  concerns  and 
suggestions  of  all  commenters,  while 
balancing  the  need  of  miners  to  have  the 
information  necessary  to  work  in  a  safe 
and  healthful  environment. 

Commenters  to  both  the  proposed  and 
interim  final  rules  supported  widely 
different  ideas  about  a  HazCom  rule  for 
the  mtoing  industry.  Some  said  we  do 
not  need  one  because  existing  standards 
require  hazard  training  and  labeling; 
others  said  it  is  vital  to  allow  miners  to 
exercise  their  right-to-know.  Some  said 
the  rule  would  be  a  great  burden;  others 
said  that  they  already  have  such  a 
program.  Some  said  they  want  a  rule 
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just  like  OSHA's:  others  said  we  should 
resist  the  temptation  to  duplicate 
OSHA's  HCS.  Some  wanted  a  separate 
standard  for  the  coal  mining  industry: 
others  recommended  that  we  establish 
separate  standards  for  mine  operators 
and  independent  contractors:  others 
wanted  a  single  federal  standard.  Some 
urged  us  to  include  specific  language  to 
ensure  that  individual  states  do  not 
promulgate  or  enforce  any  requirements 
related  to  hazard  communication  that 
conflict  with  the  federal  standard. 
Commenters  recommended  that  the 
final  rule  be  practical,  strike  a  balance 
between  providing  too  much 
information  and  too  little,  and  allow  for 
global  harmonization  with  international 
standards. 

In  response  to  the  different  needs  for 
hazard  communication  in  the  mining 
industry,  and  the  broad  range  of 
comments,  the  provisions  of  the  final 
rule  are  performance  oriented  and 
flexible  enough  that  operators, 
including  contractors,  can  comply  using 
a  single  program  to  meet  OSHA's  HCS 
and  our  HazCom  standard.  We 
considered  adopting  the  OSHA  HCS  in 
its  entirety,  but  some  requirements  of 
OSHA's  HCS  are  not  relevant  to  mining. 
As  another  consideration,  OSHA's  HCS 
is  supplemented  by  other  OSHA 
standards  for  which  we  have  no 
parallel.  OSHA,  for  example,  has 
comprehensive  standards  specifically 
covering  hazardous  waste  operations, 
laboratories,  and  medical  records.  To 
the  extent  practical,  the  substance  of  our 
final  rule  is  the  same  as  that  in  OSHA's 
HCS.  We  added  provisions  where 
needed,  however,  to  give  miners  the 
same  protection  as  employees  in  general 
industry.  ^ 

A.  Subpart  A — Purpose,  Scope, 
Applicability,  and  Initial  Miner  Training 

The  proposed  rule  included  a  "scope 
and  application"  section  stating  where 
HazCom  applied  and  listing  exemptions 
from  coverage.  In  the  interim  final  rule, 
we  renamed  this  section  "operators  and 
chemicals  covered."  We  moved  the 
exemptions,  which  were  a  part  of  the 
scope  in  the  proposed  rule,  to  the  end 
of  the  HazCom  interim  final  rule  so  that 
the  substantive  requirements  would  be 
up  front  where  they  are  more  accessible. 
This  placement  is  unchanged  in  the 
final  rule.  (See  §§47.91  and  47.92.)  We 
will  discuss  exemptions  later  in  the 
preamble,  consistent  with  their 
placement  in  the  final  rule. 

1 .  Section  47.1     Purpose  ofa  HazCom 
Standard:  Applicability 

A  few  commenters  to  the  proposed 
rule  suggested  that  we  include  a 
"purpose  and  intent"  section  in  our 


HazCom  final  rule,  in  addition  to  the 
"scope  and  application"  section.  In 
response,  the  final  rule  adds  language  to 
specify  that  the  purpose  of  HazCom  is 
to  reduce  chemically  related  injuries 
and  illnesses  by  ensuring  that  you — 

•  Know  what  chemicals  are  at  your 

mine; 

•  Determine  which  are  hazardous  and 
the  nature  of  their  hazards; 

•  Establish  a  HazCom  program;  and 

•  Provide  each  miner  with  initial 
HazCom  training. 

This  section  oi  the  final  rule  also 
includes  the  compliance  dates  for 
application  of  the  rule.  For  mines 
employing  five  or  fewer  miners,  the  rule 
is  applicable  9  months  from  its  date  of 
publication  in  the  Federal  Register.  For 
mines  employing  six  or  more  miners, 
the  rule  is  applicable  3  months  &t}m  its 
date  of  publication. 

2.  Section  47.2    Operators  and 
Chemicals  Covered;  Initial  Training 

Operators  and  chemicals  covered. 
The  scope  of  the  final  rule  remains 
unchanged  from  that  of  the  interim  final 
rule.  Paragraph  (a)  of  §  47.2  of  the  final 
rule  states  that  the  standard  "applies  to 
any  operator  producing  or  using  a 
hazardous  chemical  to  which  a  miner 
can  be  exposed  under  normal 
conditions  of  use  or  in  a  foreseeable 
emergency."  This  language  is  consistent 
with  the  piupose  of  HazCom  and 
OSHAs  HCS. 

The  proposed  rule  specified  that  the 
rule  would  apply  "to  all  operators  who 
produce  or  use  hazardous  chemicals  in 
their  workplace"  and  to  "any  chemical 
which  is  known  to  be  present  in  the 
workplace  in  such  a  maimer  that 
employees  are  exposed  *  *  *." 
Although  the  proposed  rule  seemed  to 
apply  only  where  there  was  an  actual 
exposure,  the  proposed  rule  defined 
exposed  as  "subjected,  or  potentially 
subjected,  to  a  hazardous  chemical 
*   *  *."  The  preamble  to  the  proposed 
rule  further  explained  that  this 
definition  included  "current  and 
potential  (accidental  and  possible) 
exposiires." 

In  the  interim  final  rule  we  clarified 
the  language  of  the  proposal  by  stating 
that  HazCom  applies  "to  any  operator 
producing  or  using  a  hazardous 
chemical  to  which  a  miner  can  be 
exposed  *  •  "."By  modifying  the 
language  in  the  interim  final  rule,  we 
clarified  our  intent  that  you  must  know 
what  hazardous  chemicals  are  present  at 
your  mine  and  evaluate  whether  it  is 
possible  for  miners  to  be  exposed  imder 
normal  conditions  of  use  or  in  a 
foreseeable  emereency. 

The  potential  for  exposure  to  a 
hazardous  chemical,  such  as  diesel  fuel. 


motor  or  hydraulic  oils,  lubricants, 
paints,  or  solvents,  occurs  at  every 
known  mining  operation.  While 
considering  HazCom,  we  reviewed  data 
and  documents  from  inspections  and 
investigations,  chemical  inventories, 
technical  reports,  accident  and  injury 
data,  and  sampling  data  confirming  that 
exposure  to  chemicals  occurs  in  all 
types  and  sizes  of  mines. 

Potential  exposure.  The  final  rule 
retains  the  same  concept  of  the  term 
"exposed"  as  in  the  proposed  and 
interim  final  rules.  In  HazCom. 
"exposed"  means  subjected  or 
potentially  subjected  to  a  chemical 
hazard.  In  the  context  of  potential 
exposure,  we  intend  that  you  interpret 
the  term  "foreseeable"  broadly  as 
"anticipated"  or  "expected"  eventually. 
A  potential  exposure  to  a  hazardous 
chemical  is  foreseeable  if  the  miner' is  in  • 
the  same  work  area  as  the  chemical: 
spills  and  leaks  are  commonplace. 
However,  we  also  intend  HazCom  to  be 
practical.  We  do  not  intend  that  you 
interpret  "foreseeable"  to  include 
situations  that  are  highly  remote  or 
speoilative. 

NIOSH  commented  on  oiu-  HazCom 
proposed  rule  and  interim  final  rule 
stating  that  the  scope  should  not  limit 
coverage  of  HazCom  only  to  hazardous 
chemirals  "under  normal  conditions  of 
use  or  in  a  foreseeable  emergency." 
NIOSH  stated  that  HazCom  should 
cover  all  hazardous  chemicals  present 
on  mine  property,  regardless  of 
intended  or  expected  exposures. 
Specifically,  NIOSH  stated  in  comments 
to  the  proposed  rule  that: 

All  workers  should  be  informed  about  the 
nature  of  the  risks  associated  with  the 
hazardous  materials  found  in  their 
workplace.  "When  working  in  the  presence   . 
of  a  hazardous  material,  hazards  are  always 
present  even  under  work  situations  mosi 
carefully  designed  to  eliminate  risk"  (NIOSH 
1974a).  The  informed  worker  is  prepared  to 
minimize  the  impact  of  a  hazardous  materials 
incident.  The  uninformed  worker  is  at  risk  of 
causing  a  hazardous  materials  incident  or 
contributing  to  adverse  health  effects. 

In  response  to  the  Interim  final  rule, 
NIOSH  wrote: 

Hazard  communication  programs  should 
include  all  workers  at  the  worksite  for  all 
possible  exposures  including  unplanned 
catastrophic  occurrences  that  often  involve 
hazardous  materials  and  may  result  in 
exposure  to  any  persons  at  the  worksite. 

We  partly  agree  with  NIOSH's 
comments.  But  we  also  agree  with  those 
conunenters  who  expressed  concern 
that  by  addressing  remote  or  trivial 
hazards,  the  purpose  of  HazCom  would 
be  defeated  and  its  effectiveness  diluted. 
If  miners  are  flooded  with  warnings 
cdsout  all  chemical  hazards,  including 
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those  they  perceive  as  remotely 
possible,  they  may  be  more  likely  to 
ignore  warnings  for  the  more  probable 
hazards.  We  also  believe  that  it  would 
be  unnecessarily  burdensome  to  require 
you  to  address  every  conceivable 
chemical  hazard,  regardless  of  how 
unlikely  that  hazard  is  to  materialize. 

For  example,  suppose  a  caustic 
chemical  is  only  present  in  a  certain 
area  of  your  bauxite  mill  and  you  have 
miners  in  this  area  working  near  pipes 
carrying  the  caustic.  You  have  other 
miners  who  work  in  a  remote  area  of 
your  operation  who  never  go  near  the 
mill  or  the  caustic.  Althou^  you  could 
conceive  of  circumstances  wh«e  the 
miner  who  does  not  work  near  the  pipes 
can  be  exposed,  it  would  not  be 
reasonably  foreseeable.  On  the  other 
hand,  you  can  conceive  of 
circumstances  where  the  miner  who 
works  daily  near  the  pipes  can  be 
exposed,  llie  caustic  can  eat  through  a 
pipe;  a  truck  can  back  into  a  pipe; 
pressure  can  cause  joints  to  leak. 
Exposure  is  foreseeable  under  these 
circumstances. 

Almost  all  miners  are  exposed  to 
crystalline  silica,  but  the  potential  for 
illness  is  related  to  their  exposure  to  the 
respirable  fraction  of  dust.  For  example, 
suppose  your  miners  work  on  a  concrete 
floor  and  there  is  silica  in  the  concrete. 
If  no  cutting,  grinding,  or  other  activities 
occur  on  the  floor  that  would  release  the 
respirable  fraction,  the  potential  for 
exposure  to  respirable  crystalline  silica 
is  remote,  and  the  miners  are  not 
potentially  exposed  to  a  hazard.  If  you 
must  remove  die  floor  through  grinding, 
cutting,  or  crushing,  the  potential  for 
exposure  is  foreseeable  and  the  concrete 
would  become  a  hazardous  chemical 
subject  to  HazCom.  Base  your  decision 
to  include  a  chemical  in  your  HazCom 
program  on  its  hazards  and  the  potential 
for  miner  exposure. 

The  final  rule  sets  boundaries  on  the 
chemicals  and  operators  covered  by 
HazCom.  It  is  oin  judgment  that  these 
boundaries  provide  miners  the 
protections  intended  by  the  Mine  Act 
without  causing  you  to  expend 
resoiuces  on  remote  possibilities. 

Significance  of  exposures.  One  of  the 
most  frequent  suggestions  received  on 
both  the  proposed  and  interim  final 
rules  was  that  the  rule  should  apply 
only  where  significant  exposure  to  a 
chemical  occurs.  These  commenters 
asserted  that  a  significant  exposure 
involved  a  likelihood  of  material 
impairment  of  health  to  a  miner,  such 
as  when  a  miner  was  overexposed  to  a 
hazardous  chemical.  Miners  are 
frequently  and  seriously  harmed  by 
chemicals  in  their  work  area,  but 
HazCom  is  not  a  risk-based  health 


standard  for  measuring  exposures, 
requiring  controls,  or  providing 
personal  protective  equipment.  Other 
standards  address  the  problems  of 
significant  risk  and  the  methods  of 
controlling  it.  HazCom  is  an  information 
standard  intended  to  diminish  risk  by 
ensuring  that  operators  provide  miners 
with  a  level  of  knowledge  and 
awareness  that  allows  them  to  reduce 
their  exposures  and  prevent  harm  by 
recognizing  potential  hazards  and  by 
following  safe  work  practices. 

HazCom  is  based  on  the  premise  that 
chemicals  can  have  inherent 
characteristics  that  pose  hazards  and 
miners  have  a  right  to  know  what  those 
hazards  are  and  what  their  employer  is 
doing  to  protect  them.  Many  chemicals 
are  considered  to  be  hazardous  because 
evidence  indicates  that  they  can 
threaten  a  person's  physical  well-being. 
Determining  that  a  chemical  is 
hazardous  is  not  the  same  as 
determining  that  there  is  a  significant 
risk  of  any  specific  physical  or  health 
effect  occurring  from  its  use  under  a 
particular  set  of  circumstances  at  the 
mine. 

HazCom  is  being  promulgated  to 
anticipate  the  possibility  of  harm  from 
chemical  exposures  and  provide 
information  on  ways  to  avoid  it.  It  is  not 
intended  to  regulate  chemical  use.  It 
does  not  prohibit  or  limit  the  use  of 
chemicals  in  the  mining  industry  or 
prescribe  controls  to  reduce  exposures. 
HazCom's  effectiveness  is  dependent  on 
the  operator's  and  miner's  knowledge 
and  awareness  of  hazards.  Like  any 
information  standard,  it  is  through 
hazard  identification  and  awareness  that 
HazCom  addresses  hazardous  chemical 
exposiue  and  prevents  injuries  and 
illnesses. 

Initial  HazCom  training.  Paragraph  (b) 
of  §  47.2  of  the  final  rule  is  a  new 
paragraph.  It  requires  operators  of  mines 
to  initially  instruct  each  current  miner 
about  the  physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program  within 
certain  time  periods. 

Subpart  F  of  the  HazCom  interim  final 
rule  contained  all  of  the  requirements 
for  miner  training  which  were,  for  the 
most  part,  the  same  as  the  proposed 
rule.  'The  interim  final  rule  required 
operators  to  train  each  miner  about  the 
hazardous  chemicals  in  his  work  area 
before  the  miner's  first  assignment  to 
that  area,  when  the  operator  introduced 
a  new  hazardous  chemical  into  the 
miner's  work  area,  and  when  the 
operator  became  aware  of  significant, 
new  information  about  a  chemical's 
hazards.  Although  the  interim  final  rule 


did  not  specify  a  format  for  this  training, 
it  stated  that  the  HazCom  training  must 
include  instruction  on  the  physical  and 
health  hazards  of  chemicals  in  the  work 
area:  the  requirements  of  HazCom:  the 
mine's  HazCom  program:  the  location 
and  availability  of  the  written  HazCom 
program:  the  operations  or  locations 
where  hazardous  chemicals  are  present 
in  the  miner's  work  area;  the  methods 
and  observations  that  can  be  used  to 
detect  the  presence  or  release  of  a 
hazardous  chemical  in  the  work  area; 
the  measures  that  a  miner  can  take  to 
protect  himself  or  herself  frtjm  these 
hazards;  and  specific  procedures  in 
place  at  the  mine  to  protect  miners  from 
hazardous  chemical  exposiire. 

The  training  requirements  of  both  the 
proposed  HazCom  standard  and  the 
interim  final  rule  have  been  an  issue 
throughout  this  rulemaking.  A  number 
of  commenters  to  the  proposed  and 
interim  final  rules  anticipated 
administrative  problems  both  in 
conducting  and  documenting  the 
training.  Some  urged  us  to  fully 
integrate  HazCom  training  with  existing 
requirements'.  Some  suggested  that 
language  be  included  to  permit 
operators  to  satisfy  the  HazCom  training 
provisions  by  incorporating  HazCom 
training  requirements  into  parts  46  and 
48.  Some  suggested  that  we  not 
promulgate  training  requirements  under 
HazCom,  asking  us  to  amend  parts  46 
and  48  to  specify  HazCom  contents 
instead.  Other  conunenters  felt  that 
HazCom  training  duplicated  EPA 
training  and  requested  that  we  avoid 
needless  duplication.  Some  commenters 
recommended  that  we  require  qualified 
or  certified  trainers  to  conduct  the 
training.  A  commenter  objected  to  the 
burden  created  by  having  to  hire 
trainers  and  personnel  to  perform 
chemical  identifications. 

In  the  interim  final  rule  we  stated  that 
although  we  have  standards  for  labeling 
toxic  substances  under  parts  56  and  57, 
these  standards  do  not  contain  any 
training  requirements  on  hazardous 
chemicals.  With  regard  to  the  existing 
training  under  parts  46  and  48,  we 
stated  that  these  training  regulations 
were  insufficient  for  purposes  of 
HazCom  training  because  they  do  not 
specify  the  training  content.  Parts  46 
and  48  basically  require  instruction  in 
hazard  recognition  and  the  health  and 
safety  aspects  of  new  work  tasks. 

After  carefully  reviewing  all 
comments,  and  testimony  presented  at 
the  HazCom  hearings,  we  have  decided 
to  create  a  unified  training  approach  for 
hazardous  chemicals  by  eliminating  all 
but  the  initial  training  requirements 
from  the  final  rule  and  adding 
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conforming  amendments  to  parts  46  and 
48  for  subseauent  HazCom  training. 

Accordingly,  this  final  rule  eliminates 
the  training  requirements  enumerated 
under  Subpart  F  of  the  interim  final 
rule.  We  believe  that  the  conforming 
amendments  to  30  CFR  parts  46  and  48 
will  maintain  the  level  of  safety 
presented  by  the  interim  final  rule.  The 
final  rule  initially  requires  mine 
operators  to  instruct  each  miner  about 
the  physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 
of  the  mines  HazCom  program,  under 
new  paragraph  (b)  of  §  47.2.  We  have 
also  added  amendments  to  the  training 
subjects  of  existing  30  CFR  parts  46  and 
48  to  address  the  subject  of  hazardous 
chemicals.  This  means  that  subsequent 
training  on  HazCom  topics  after  the 
initial  HazCom  training  required  under 
847.2(b)  will  be  conducted  under  parts 
46  and  48.  We  believe  that  these 
conforming  amendments  to  parts  46  and 
48  are  necessary  to  ensure  that  training 
on  hazardous  chemicals  is  provided 
under  these  parts. 

Hazardous  waste.  The  final  rule, 
consistent  with  the  interim  final  rule, 
does  not  exempt  EPA-regulated 
hazardous  waste  from  training.  Miners 
that  have  this  type  of  hazardous 
material  in  their  work  area  need  all  the 
information  available  to  protect 
themselves  from  chemical  hazards  and 
from  inadvertent  exposure  that  could 
cause  or  contribute  to  an  injiuy  or 
illness. 

There  are  a  number  of  cement 
operations  under  MSHA  jurisdiction 
which  EPA  licenses  to  bum  hazardous 
waste.  These  operations  typically  use 
the  waste  as  a  supplemental  fuel  for 
their  kilns.  In  addition,  EPA  regulates  a 
number  of  mining  operations  that 
dispose  of  hazardous  solid  or  liquid 
wastes  on  mine  property.  In  the 
proposed  rule,  we  specificallyjequested 
comments  on  the  appropriateness  of 
requiring  HazCom  training  for  miners 
who  are  exposed  to  EPA-regulated 
hazardous  wastes. 

One  commenter  supported  our 
proposed  hazardous  waste  training 
requirements.  Another  stated  that  we 
should  use  Resource  Conservation  and 
Recovery  Act  (RCRA)  information  for 
training  purposes  and  copy  OSHA's 
HCS.  One  commenter  recommended 
that  we  not  require  HazCom  training 
unless  a  miner  is  exposed  to  the 
hazardous  waste.  Another  commenter 
stated  that  HazCom  training  in  addition 
to  EPA  training  may  be  redundant. 

We  believe  tnat  HazCom's  provisions 
for  hazardous  waste  will  not  result  in 
duplication  because  MSHA  standards 


do  not  fully  address  hazardous  waste 
operations.  OSHA  can  exempt 
hazardous  waste  from  its  HCS  because 
they  have  a  separate  standard  that 
covers  hazardous  waste  o[>erations. 
HazCom  fills  an  important  gap  in 
protecting  the  health  and  safety  of 
miners  who  may  be  exposed  to 
hazardous  waste.  HazCom  requires 
operators  to  label  hazardous  waste,  if  it 
is  not  already  labeled,  and  provide 
miners  access  to  any  information  about 
the  hazardous  waste  that  addresses  its 
components,  their  health  and  safety 
effects,  or  how  to  prevent  exposure. 

As  discussed  earlier  in  this  preamble, 
we  addressed  the  issue  of  how  to  handle 
EPA-regulated  hazardous  waste  at  all 
stages  of  the  rulemaking  process.  We  are 
confident  that  the  coverage  of  EPA- 
regulated  hazardous  waste  in  the 
HazCom  rule  eliminates  potential 
duplicate  training  and  minimizes 
burden  on  mine  operators  while 
providing  protection  for  miners.  EPA 
reviewed  MSHA's  HazCom  interim  final 
rule  and  saw  no  errors  or  omissions  or 
other  issues  of  concern  to  them. 

Administration  of  training  and 
compliance  assistance.  Some 
commenters  to  the  proposed  and 
interim  final  rules  recommended  that 
MSHA  administer  the  HazCom  training 
because  it  could  result  in  a  higher  level 
of  consistency  and  quality  in  the 
training.  One  commenter  to  the  interim 
final  rule  suggested  that  MSHA  cite 
ANSI  Z490.1  Criteria  for  Best  Practices 
in  Safety,  Health,  and  Environmental 
Training,  in  the  final  rule  for  you  to 
follow. 

.    Although  we  do  not  intend  to  conduct 
the  initial  HazCom  training  for  you,  we 
will  provide  information  and  assistance 
to  trainers  through  our  Mine  Safety  and 
Health  Academy.  Educational  Field 
Services,  and  the  MSHA  district  offices, 
and  state  grantees.  We  have  developed 
a  number  of  aids  for  the  mining  industry 
to  use  in  implementing  a  successful 
HazCom  program.  You  can  visit  our 
Web  site  at  http://www.msha.gov  to  find 
out  what  is  available.  We  intend  to 
publish  a  Compliance  Guide,  a  Toolbox, 
and  other  information  as  warranted, 
apart  from  HazCom,  to  assist  the 
industry  in  complying  with  the 
standard.  We  encourage  you  to  use  the 
ANSI  document  as  a  guide  for  your 
initial  HazCom  training  or  subsequent 
HazCom  training  under  30  CFR  parts  46 
and  48. 

Like  MSHA.  OSHA  has  developed 
training  materials  for  its  industries, 
some  of  which  may  be  helpful  to  you  in 
developing  your  initial  HazCom  training 
or  subsequent  training.  The  training 
materials  are  available  from  OSHA's 
Web  site  at  http://www.08ha.gov. 


Additionally,  over  the  past  15  years, 
various  organizations  have  developed 
informational  materials,  training  aids, 
and  model  training  programs  to  assist 
industry  in  complying  with  OSHA's 
HCS.  You  should  be  able  to  use  some  of 
this  material  in  developing  and 
conducting  HazCom  training. 

Content  of  initial  miner  training.  As 
explained  above.  §4 7. 2(b)  of  the  final 
rule  requires  operators  to  initially 
instruct  each  miner  about  the  physical 
and  health  hazards  of  chemicals  in  the 
miner's  work  area,  the  protective 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program.  Consistent  with  the 
proposed  and  interim  final  rules,  this 
new  provision  does  not  specify  the 
format  for  this  training.  Tne  rule  allows 
you  to  determine  the  best  way  to 
instruct  your  miners  about  the  physical 
and  health  hazards  of  chemicals  in  the 
miner's  work  area,  the  protective 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program.  If  miners  are  exposed 
to  a  large  number  of  hazardpus 
chemi^s,  you  could  conduct  the  initial 
HazCom  training  by  categories  of 
hazards  and  by  referring  miners  to  the 
substance  specific  information  on  the 
labels  and  MSDSs  and  the  locations  or 
operations  within  their  work  areas 
where  such  chemicals  are  used.  If 
miners  are  exposed  to  a  small  number 
of  hazardous  chemicals,  you  could 
conduct  their  initial  HazCom  training 
specifically  on  each  hazardous 
chemical. 

The  interim  final  rule  specified  the 
content  of  the  HazCom  training  by 
stating  that  the  HazCom  training  must 
include  instruction  on  the  physical  and 
health  hazards  of  chemicals  in  the  work 
area;  the  requirements  of  HazCom;  the 
mine's  HazCom  program;  the  location 
and  availability  of  the  written  HazCom 
program;  the  operations  or  locations 
where  hazardous  chemicals  are  present 
in  the  miner's  work  area;  the  methods 
and  observations  that  can  be  used  to 
.  detect  the  presence  or  release  of  a 
hazardous  chemical  in  the  work  area; 
the  measures  that  a  miner  can  take  to 

Erotect  himself  or  herself  from  these 
azards;  and  specific  procedures  in 
place  at  the  mine  to  protect  miners  frt>m 
hazardous  chemical  exposure.  Final 
§  47.2(b).  along  with  the  conforming 
amendments  to  existing  parts  46  and  48. 
contains  equivalent  protection  to  the 
interim  final  rule.  We  believe  that  this 
modification  of  the  HazCom  training 
requirements  does  not  represent  a 
reduction  in  safety  to  miners  because 
the  specific  training  elements  of  the 
interim  final  rule  are  already  integrated 
in  other  sections  of  the  final  rule,  final 
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§  47.2(b)  and  the  conforming 
amendments  to  parts  46  and  48. 

Accordingly,  consistent  with 
§  47.52(a),  (c)  and  (g)  of  the  interim  final 
rule,  final  §  47.2(b)  requires  mine 
operators  initially  to  instruct  each  miner 
about  the  physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program. 
Additionally,  subsequent  HazCom 
training  under  parts  46  and  48  will 
include  instruction  on  the  physical  and 
health  hazards  of  chemicals  in  the 
miner's  work  area,  the  protective 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program. 

For  example,  miners  will  continue  to 
have  information  regarding  the 
requirements  of  the  HazCom  standard 
under  paragraph  (a)  of  §47.32  and 
§47.71  of  the  final  rule.  Paragraph  (a)  of 
§47.32,  HazCom  program  contents, 
requires  mine  operators  to  specify  in  the 
written  HazCom  program  how  the 
requirements  of  the  HazCom  standard 
are  put  into  practice  at  the  mine. 
Section  47.2  requires  operators  to 
instruct  each  miner  about  the  HazCom 
program.  Section  47.71,  Access  to 
HazCom  materials,  requires  mine 
operators  to  provide  all  miners,  upon 
request,  with  access  to  all  HazCom 
materials  required  by  the  rule. 
Consequently,  both  §§47.32  and  47.71 
vtrill  ensure  that  information  about  the 
HazCom  standard  is  provided  to  each 
miner. 

With  regards  to  the  interim  final  rule's 
requirement  to  train  miners  on  the 
location  and  availability  of  the  written 
HazCom  program,  the  operations  and 
locations  where  hazardous  chemicals 
are  present  in  the  miner's  work  area, 
and  the  specific  procedures  in  place  at 
the  mine  to  protect  miners  from 
hazardous  chemical  exposure,  we 
believe  that  the  final  rule,  as  well  as  the 
conforming  amendments  to  parts  46  and 
48,  include  these.  Final  §  47.2(b), 
Operators  and  chemicals  covered;  initial 
training,  requires  mine  operators  to  train 
miners  on  the  protective  measures  they 
can  take  against  the  physical  and  health 
hazards  of  chemical's  in  thefr  work  area. 
It  also  requires  mine  operators  to  train 
miners  on  the  contents  of  the  mine's 
HazCom  program.  Section  47.32  of  the 
final  rule,  HazCom  program  content, 
requires  mine  operators  to  include  in 
the  written  HazCom  program,  among 
other  things,  a  list  of  hazardous 
chemicals  known  to  be  at  the  mine.  As 
with  the  interim  final  rule,  this  list  may 
be  compiled  by  individual  areas  of  the 
mine  or  the  mine  as  a  whole.  Access  to 
all  HazCom  materials,  including  the 


HazCom  final  rule,  is  provided  under 
§47.71. 

When  jrou  train  miners  on  the 
physical  and  health  hazards  of 
chemicals  in  the  miners'  work  areas,  the 
training  must  include  the  operations 
and  locations  where  hazardous 
chemicals  are  present.  In  addition,  as 
part  of  the  information  provided  to  each 
miner  regarding  protective  measures 
and  the  content  of  the  HazCom  program, 
you  must  inform  miners  about  the 
location  and  availability  of  the  written 
HazCom  program,  as  well  as  the  specific 
procedures  in  place  at  the  mine  to 
protect  them  from  hazardous  chemical 
exposure.  Final  §§  47.2(b),  47.32,  and 
47.71,  together,  will  ensure  that  miners 
are  provided  with  the  appropriate 
information  that  will  provide  protection 
against  chemical  hazards  at  the  mine. 

Instructor  qualifications.  Some 
conunenters  to  the  proposed  and 
interim  final  rules  recommended  that 
we  require  you  to  conduct  HazCom 
training  using  only  qualified  or  certified 
trainers.  Ona  of  these  commenters  stated 
that  we  should  require  OSHA 
qualification  for  HazCom  instructors  in 
mining  and  that  we  should  require  your 
hazard  coordinators  to  maintain  their 
qualifications  by  attending  formal 
education  or  training  courses.  A 
commenter  expressed  concern  that 
unqualified  mine  supervisors  may  be 
conducting  HazCom  training.  Another 
commenter  objected  to  the  burden 
created  by  having  to  hire  trainers  and 
personnel  to  perform  chemical 
identifications. 

Consistent  with  the  proposed  and 
interim  final  rules,  the  final  HazCom 
standard  does  not  specifically  require 
you  to  use  qualified  instructors  to 
conduct  the  initial  HazCom  training.  We 
expect,  however,  that  you  will  use  the 
trainers  on  your  staff  to  train  miners 
about  chemical  hazards.  The  hazardous 
chemicals  brought  to  your  mine  will 
have  MSDSs  and  labels.  These  will 
provide  information  for  hazard 
identification  and  you  should  not  have 
to  hire  or  train  additional  persons  to 
conduct  the  initial  HazCom  training. 

Mine  operators  must  be  aware  that, 
even  though  final  §  47.2(b)  does  not 
require  the  use  of  a  qualified  instructor 
for  the  initial  HazCom  training,  the  final 
HazCom  standard  amends  existing  parts 
46  and  48  so  that  subsequent  HazCom 
training  is  conducted  under  those 
training  regulations.  All  subsequent 
HazCom  training,  therefore,  must  be 
provided  in  accordance  with  the 
applicable  training  requirements  of 
parts  46  and  48.  Existing  part  46 
requires  that  the  training  be  conducted 
by  a  competent  person  designated  by 
the  m|ne  operator.  Existing  part  48 


requires  the  use  of  an  MSHA-approved 
instructor  for  the  administration  of  part 
48  training. 

HazCom  training  records.  MSHA  and 
many  commenters  have  a  common 
concern  about  paperwork  requirements 
and  the  recordkeeping  burden  this ' 
places  on  them.  Congress  requires  us  to 
reduce  the  amount  of  paperwork  you 
must  keep  or  submit  to  us.  That 
requirement  is  balanced  against  our 
need  to  function  effectively  in  meeting 
the  goals  of  the  Agency. 

In  view  of  those  factors,  and  to 
alleviate  mine  operator's  recordkeeping 
burden,  this  final  rule  does  not  require 
mine  operators  to  maintain  a  record  of 
the  initial  HazCom  training  required 
under  §  47.2(b).  We  believe  that  this 
modification  provides  mine  operators 
with  relief  from  their  paperwork 
burden.  We  also  believe  that  this  change 
does  not  represent  a  reduction  of  miner 
safety  because  we  will  be  able  to 
determine  through  our  compliance 
assistance  and  inspection  activities 
whether  miners  received  their  initial 
HazCom  training. 

MSHA  inspectors  will  be  providing 
compliance  assistance  at  every  mine.  At 
the  times  that  inspectors  visit  the  mines, 
the  inspectors  can  easily  determine 
whether  or  not  the  miners  have  been 
initially  trained  in  accordance  with 
§47.2.  Discovering  whether  or  not  such 
initial  training  has  occurred  should  be 
a  focus  of  the  compliance  assistance 
which  inspectors  will  be  offering.  This 
determination  can  be  easily  made  by 
asking  the  miners  if  they  have  received 
the  training  outlined  in  the  rule.  Miners 
will  be  aware  of  their  rights  through  the 
outreach  programs  planned  by  MSHA. 
Mine  operators  will  be  aware  of  their 
responsibilities  based  on  the 
information  which  will  be  provided  by 
MSHA  inspectors  and  MSHA  education 
and  training  personnel. 

Mine  operators  are  reminded  that, 
even  though  the  HazCom  final  rule  does 
not  contain  a  recordkeeping 
requirement  for  initial  training,  existing 
training  regulations  under  parts  46  and 
48  contain  recordkeeping  requirements. 
Subsequent  HazCom  training  conducted 
under  existing  parts  46  and  48  must 
comply  with  the  recordkeeping 
requirements  of  those  training 
regulations. 

B.  Subpart  B — Definitions 

HazCom  is  an  information  standard 
focused  on  developing  awareness  of 
chemical  hazards.  Table  47.11  defines 
the  terms  needed  for  understanding  the 
concepts  and  requirements  in  the 
standard.  We  defined  some  terms  to 
have  a  special  meaning  for  this 
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standard,  but  tried  to  stay  consistent 
with  the  ordinary  meaning  of  the  terms. 

1.  Using  MSHA  and  OSHA  terms 

The  Mine  Act  defines  the  terms  miner 
and  mine  operator  to  identify 
employees  and  employers  on  mine 
properties  and  we  use  those  terms  in  the 
final  rule  as  they  were  defined  in  the 

statute. 
Miners/workers/employees.  We  used 

the  term  employee  in  the  proposed  rule 
to  identify  a  person  "working  in  a  mine 
who  may  be  exposed  to  a  hazardous 
chemical."  The  proposed  rule  included 
a  sentence  to  clarify  that  the  standard 
did  not  apply  to  individuals,  such  as 
office  workers,  who  encounter 
hazardous  chemicals  only  in  non- 
routine  instances. 

Commenters  to  the  proposed  rule 
recommended  that  we  pse  the  term 
miner  instead  of  employee.  Many 
commenters  pointed  out  that  miner  is 
defined  in  the  Mine  Act.  and  that  using 
this  term  would  be  consistent  with  our 
statute.  Because  the  term  miner,  as 
defined  in  the  Mine  Act.  means  any 
individual  working  in  a  coal  or  other 
mine,  including  office  workers,  some 
suggested  that  we  could  add  an 
exemption  for  office  workers  in  a 
separate  section. 

The  example  of  office  workers  in  the 
proposed  rule  was  an  attempt  to  clarify 
that  HazCom  does  not  apply  to 
individuals  exposed  to  a  hazardous 
chemical  in  extraordinary,  non-routine 
situations.  We  intended  this  statement 
in  the  proposed  rule  to  complement  the 
scope  and  emphasize  that  individuals 
exposed  to  a  hazardous  chemical  under 
normal  conditions  of  use  or  in  a 
foreseeable  emergency,  regardless  of 
their  job  category,  are  covered  by 
HazCom. 

You  must  ensure  that  hazardous 
chemicals  normally  used  in  or  around 
an  office  are  labeled  appropriately  and 
that  you  have  an  MSDS  for  them.  You 
also  must  inform  exposed  office  workers 
about  the  physical  and  health  hazards  of 
chemicals  in  their  work  area,  the 
protective  measures  they  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program. 

For  example,  some  loner  cartridges  for 
copying  machines  come  labeled  and 
have  MSDSs  with  them  because  they 
contain  a  hazardous  chemical.  The  label 
and  MSDS  will  comply  with  OSHAs 
HCS.  Under  HazCom.  you  must  make 
potentially  exposed  workers  aware  of 
the  hazards. 

In  response  to  comments,  we  replaced 
the  term  employee  with  the  term  miner 
in  the  interim  final  rule.  There  were  a 
few  instances  where  employee  was  more 
appropriate  because  it  made  the 


meaning  clearer.  There  were  no 
comments  to  those  revisions  and  they 
were  unchanged  in  the  final  rule. 

Operator/independent  contractor/ 
employer.  We  defined  employer  in  the 
proposed  rule  as  a  person  engaged  in  a 
business  where  chemicals  are  either 
used,  distributed,  or  are  produced  for 
use  or  distribution,  including  a 
contractor  or  subcontractor.  We 
intended  the  term  to  describe 
independent  contractors  on-site,  as  well 
as  downstream  or  OSHA  jurisdiction 
customers.  In  response  to  the  general 
comment  that  we  should  rely  on 
definitions  familiar  to  the  mining 
community,  we  replaced  the  term 
employer  with  the  term  operator  in  Ae 
interim  final  rule.  We  retained  a  fevf 
instances  where  employer  was  more 
appropriate  because  it  made  the 
meaning  clearer.  There  were  no 
comments  to  those  revisions  and  they 
are  unchanged  in  the  final  rule. 

In  the  final  rule,  consistent  with  the 
interim  final  rule,  we  use  operator  to 
mean  both  the  mine  operator  and 
independent  contractor  as  defined  in 
the  Mine  Act.  In  the  preamble,  we  often 
use  the  term  you  instead  of  operator.  We 
use  the  separate  terms  mine  operator 
and  independent  contractor  when  we 
want  to  differentiate  between  the  mine 
operator  responsible  for  the  whole 
operation  and  the  contractors  and 
subcontractors  who  have  the 
responsibilities  of  an  operator  for 
specific  aspects  of  the  mining  operation. 

Customer.  We  determined  that  a 
definition  was  not  necessary  for 
customer  because  we  use  the  term  as  it 
is  commonly  understood  to  mean  the 
downstream  users  who  purchase  your 
products. 

Mine/workplace.  We  defined 
workplace  in  the  proposed  rule  to  mean 
a  mine,  establishment,  job  site,  or 
project  at  one  geographical  location 
containing  one  or  more  work  areas.  The 
term  mine  is  defined  by  the  Mine  Act 
and.  like  miner,  is  more  familiar  to  the 
mining  industry,  hdine  means  the  same 
thing  as  workplace  for  purposes  of 
HazCom.  Accordingly,  we  substituted 
the  term  mine  for  workplace  throughout 
the  interim  final  rule.  There  were  no 
comments  to  those  revisions  and  they 
are  unchanged  in  the  final  rule: 

Other  terms.  Some  commenters  to  the 
proposed  rule  suggested  that  we  add 
definitions  for  terms  not  proposed. 
Several  commenters  requested  that  coal 
mine  be  defined.  The  definition  for 
mine  in  the  Mine  Act  includes  coal 
mines  and  coal  preparation  facilities.  A 
number  of  commenters  wanted 
independent  contractor  defined.  We 
believe  this  term  is  well  understood  by 
the  mining  industry.  It  is  used  in  §  3  of 


the  Mine  Act  in  the  definition  of 
operator:  30  CFR  part  45-Independent 
Contractors  defines  this  term  and  it  is 
used  in  other  MSHA  standards:  and  it 
has  been  clarified  in  case  law.  SeparatI 
definitions  for  these  terms  are 
unnecessary.  No  additional  comments 
were  made  to  the  interim  final  rule  and 
the  meanings  are  imchanged  in  the  final 
rule. 

2.  Material  Impairment  and  Significant 
Risk 

Commenters  to  the  proposed  rule 
suggested  revising  definitions  for 
exposed,  hazardous  chemical,  and 
health  hazard,  among  others,  so  the 
terms  would  include  the  concepts  of 
material  impairment  and  significant 
risk.  They  suggested  deleting  the  phrase 
"or  potentially  subjected"  from  the 
definition  of  exposed.  (The  definition 
would  then  read:  "Being  subjected  to  a 
hazardous  chemical  in  the  course  of 
employment  *  *  *.")  Commenters  also 
objected  to  the  proposed  rule's 
definition  of  hazardous  chemical 
because  it  addressed  "any  chemical,  in 
any  quantity,  at  any  time."  A  health 
hazard,  according  to  a  commenter, 
should  be  a  health  hazard  only  under 
conditions  of  intended  use. 

We  did  not  change  the  definitions  for 
exposed,  hazardous  chemical,  and 
health  hazard  in  the  interim  final  or 
final  rules  to  include  the  concepts  of 
material  impairment  or  significant  risk. 
If  these  changes  were  made  in  HazCom, 
the  final  rule  would  have  taken  a 
significant  departure  from  its  intended 
purpose.  A  fuller  discussion  of  material 
impairment  and  significant  risk  is  found 
under  Purpose  and  Scope  in  this 
preamble. 

3 .  Section  47.11    Definitions  of  Terms 
Used  in  This  Part 

A  number  of  the  terms  defined  in 
HazCom  are  conunonly  used  by 
chemists,  physicists,  and  health  and 
safety  professionals  to  identify  and 
describe  specific  types  of  physical  and 
health  hazards  or  physical  properties  of 
chemicals.  We  have  defined  these  terms 
in  the  clearest  way  we  could,  sometimes 
balancing  technical  precision  with 
general  clarity.  For  clarity  and  ease  of 
reference,  the  final  rule  also  includes 
the  meanings  of  the  abbreviations  CPSC. 
EPA,  and  OSHA  in  the  table  of 
definitions.  We  believe  this  subpart 
provides  you  with  the  information  you 
need  to  understand  what  HazCom 
requires  and  how  to  comply  with  it. 

Access.  The  ftnal  rule,  like  the 
proposed  and  interim  final  rules, 
defines  access  as  the  right  to  examine 
and  copy  records.  One  commenter  to  the 
proposed  rule  wanted  this  definition  to 
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specify  that  you  must  provide  access 
without  cost  to  the  miner.  Another 
commenter  to  the  proposal  did  not  want 
the  definition  to  include  the  right  to 
copy  records.  Other  commenters  to  the 
proposal  suggested  that  we  consolidate 
the  access  provisions  in  a  single  subpart 
rather  than  repeat  them  for  each 
subpart. 

HazCom's  final  rule  is  organized 
consistent  with  the  interim  final  rule 
and  uses  the  term  access  principally  in 
the  subpart  "Making  HazCom 
Information  Available".  We  believed  the 
creation  of  this  would  make  the 
requirements  clearer  and  easier  to  use  as 
well  as  respond  to  those  commenters 
who  asked  us  to  consolidate  provisions 
from  several  sections  of  the  proposed 
rule.  Because  of  the  amount  of  detailed, 
technical  HazCom  material,  particularly 
MSDSs,  we  believe  that  the  intent  to 
provide  information  to  miners  is  best 
served  if  miners  have  the  right  to  a  copy 
of  the  material.  The  cost  for  providing 
free  copies  is  a  condition  for  providing 
access  and  not  appropriate  in  a 
definition. 

Article.  The  proposed  rule  defined 
article  to  mean  a  manufactiired  item 
other  than  a  fluid  or  a  particle  that — 

(a)  Is  formed  to  a  specific  shape  or 
design  during  manufacture; 

(bjHas  end-use  functions  dependent 
upon  its  shape  or  design;  and 

(c)  Under  normal  conditions  of  use, 
releases  no  more  than  small  quantities 
(that  is,  minute  or  trace  amounts)  of  a 
hazardous  chemical,  such  as  the  off- 
gassing  of  plastic  pipes,  and  does  not 
pose  a  physical  or  health  risk  to 
employees. 

Numerous  commenters  to  the 
proposed  rule  agreed  with  the  definition 
in  the  proposed  rule,  except  for 
paragraph  (c).  They  claimed  that 
paragraph  (c)  was  unclear  about  how 
much  of  a  hazardous  chemical  released 
from  a  manufactured  item  under  normal 
conditions  of  use  would  constitute 
either  small,  minute,  trace,  or  de 
minimis  quantities.  They  also  asked  that 
we  clarify  that  article  means  conveyor 
belts,  repair  steel,  and  other  equipment 
and  supplies  conunonly  found  at  mines. 
To  determine  when  an  article  is  a 
hazardous  chemical,  some  commenters 
suggested  that  the  definition  include  a 
de  minimis  provision,  while  other 
commenters  wanted  a  significant  risk 
provision.  One  commenter  to  the 
proposed  rule  wanted  the  term  "under 
normal  conditions  of  use"  deleted  from 
the  definition  because  it  would  limit  the 
scope  of  the  standard. 

Another  commenter  expressed 
concern  that  iron  ore  pellets  would  be 
considered  a  hazardous  chemical  under 
HazCom.  Iron  ore  pellets,  like  bricks,  are 


manufactured  articles.  Before  they  are 
pellets,  however,  the  iron  ore  is  a  raw 
material  which  contains  respirable 
crystalline  silica.  Both  the  respirable 
dusts  of  iron  ore  and  silica  are 
inhalation  hazards  because  they  can 
cause  lung  damage.  When  they  can  pose 
a  hazard  to  exposed  workers,  these  raw 
materials  are  covered  by  HazCom.  As 
raw  material,  iron  ore  is  exempt  from 
labeling  under  HazCom  while  on  mine 
property.  The  pellets  are  exempt  from 
HazCom  when  they  are  formed  into 
articles,  provided  that  they  do  not 
release  more  than  insignificant  or  trace 
amounts  of  a  hazardous  chemical  and 
do  not  pose  a  physical  or  health  hazard. 

We  agreed  with  those  commenters  to 
the  proposal  that  the  definition  created 
confusion.  We  believe  that  the 
confusion  arose  because  the  defined 
term  also  included  the  criteria  for 
exemption,  which  was  contrary  to  the 
ordinary  understanding  of  the  word.  An 
article  is  first  of  all  a  class  of  material 
things.  An  item  manufactured  to  a  shape 
or  design  that  determines  its  end-use 
functions  will  be  an  article,  in  the 
ordinary  sense  of  the  word,  whether  it 
gives  off  trace  amounts  of  a  hazardous 
chemical  or  leu^er  amounts.  The 
exemption  of  an  article,  however,  is 
dependent  on  how  the  article  is  used. 

"To  clarify  the  standard's  intent,  we 
moved  proposed  paragraph  (c)  from 
Definitions  to  Exemptions  to  indicate 
that  only  articles  that  give  off  no  more 
than  insignificant  or  trace  amounts  of  a 
hazardous  cliemical,  and  are  neither  a 
physical  nor  a  health  hazard,  are 
exempt.  The  definition  in  the  final  rule 
describes  manufactured  goods,  other 
than  a  fluid  or  particle,  without  regard 
to  the  chemical  hazard  produced.  The 
Exemptions  subpart  now  addresses  the 
distinction  between  exempt  and  non- 
exempt  articles.  We  believe  that  this 
change  is  non-substantive,  and  clarifies 
the  final  rule.  The  final  rule,  like  the 
interim  final  rule,  uses  the  same 
language  as  the  proposed  rule  except  for 
the  movement  of  the  last  provision  to 
Exemptions. 

To  illustrate  the  intent  of  the  change, 
suppose  you  purchase  a  tire  and  use  it 
on  a  haul  truck.  While  on  the  truck,  the 
tire  may  give  off  a  trace  amount  of  a 
hazardous  chemical.  Under  this  use,  the 
tire  is  an  article  exempt  from  HazCom. 
When  the  tire  is  worn  out  and  can  no 
longer  be  safely  used  on  the  truck,  you 
may  send  it  to  a  mine  that  uses  tires  to 
supplement  the  fuel  for  a  kiln.  While 
burning,  the  tire  gives  off  significant 
amounts  of  hazardous  chemicals.  The 
tire  is  still  an  article,  but  no  longer 
exempt  from  HazCom.  If  they  are 
exposed,  the  miners  working  at  the  kiln 


must  be  trained  about  the  chemical 
hazards  associated  with  the  burning  tire. 

Chemical.  The  final  rule,  like  the 
proposed  and  interim  final  rules, 
defhies  chemical  as  any  element, 
chemical  compound,  or  mixtiue  of 
these.  One  commenter  to  the  proposed 
rule  assumed  that,  for  the  purposes  of 
HazCom.  the  definition  of  chemical 
could  be  interpreted  broadly  to  include 
the  by-products  of  chemical  reactions. 
We  agree.  A  by-product  of  chemical 
reactions  is  a  separate  chemical  and 
may  have  different  hazards  than  the 
chemicals  used  to  produce  it.  We  intend 
that  you  address  any  by-products  aS  you 
address  other  chemicals  you  produce. 

Chemical  name.  The  proposed  rule 
defined  chemical  name  as  the  scientific 
designation  of  a  chemical  in  accordance 
with  the  nomenclature  system 
developed  by  the  International  Union  of 
Piu-e  and  Applied  Chemistry  (fUPAC)  or 
the  Chemical  Abstracts  Service  (CAS) 
rule  of  nomenclature,  or  a  name  that 
will  clearly  identif\'  the  chemical  for  the 
purpose  of  conducting  a  hazard 
evaluation.  A  commenter  to  the 
proposed  rule  recommended  that  the 
definition  specif\'  Registry  of  Toxic 
Effects  of  Chemical  Substances  (RTECS) 
numbers,  as  well  as  CAS  numbers. 
Although  RTECS  numbers  are  not  as . 
widely  accepted  as  CAS  numbers  as  a 
means  of  identifying  a  specific 
chemical,  they  are  unique  and  praise 
and  may  be  used,  as  well  as  lUPAC 
numbers.  HazCom's  interim  final  and 
final  rules  retain  the  proposed  rules 
definition  for  chemical  name.  There 
were  no  subsequent  comments  received 
concerning  the  definitions  or  this 
discussion  in  the  interim  final  or  final 
rules. 

Common  name.  In  the  proposed  rule, 
we  defined  common  name  as  any 
designation  or  identification,  such  as  a 
code  name,  code  number,  trade  name, 
brand  name,  or  generic  name,  used  to 
identify  a  chemical  other  than  by  its 
chemical  name.  Commenters  generally 
supported  the  proposed  definition  for 
the  term  common  name,  which  remains 
the  same  in  the  final  rule.  This 
definition  is  consistent  with  the  OSHA 
HCS. 

Consumer  product;  food;  food 
additive;  color  additive.  We  exempted 
consumer  products,  foods,  food 
additives,  and  color  additives  in  the . 
proposed  rule,  but  we  did  not  define 
them.  The  exemptions,  however, 
referred  to  the  definitions  of  these  terms 
in  the  Consumer  Product  Safety  Act 
(CPSA)  and  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  Commenters  to  the 
proposed  rule  asked  us  to  clarify  the 
meaning  of  these  terms,  although  the 
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concerns  appeared  to  center  on 
consumer  products. 

We  did  not  define  food,  food  additive. 
or  color  additive  in  the  interim  final  or 
final  rules  because  we  use  these  terms 
as  they  are  commonly  understood  and 
we  believe  the  public  knows  what  they 
mean.  We  received  no  comments  about 
the  use  of  these  terms  in  response  to  the 
interim  final  rule. 

We  defined  consumer  product  in  the 
interim  final  rule,  in  part,  by  developing 
it  from  the  exemption  in  the  proposed 
rule  and  referring  to  the  CPSA.  The 
proposed  rule  would  have  exempted 
consumer  products  as  defined  in  the 
Consumer  Product  Safety  Act  (15  U.S.C. 
2051)  when  they  are  subject  to 
consumer  product  safety  standards  or 
labeling  requirements  issued  under  this 
Act.  The  interim  final  rule  required  you 
to  consider  "the  manufacturer's  intent," 
"the  level  and  duration  of-exposure," 
and  its  labeling  iwder  the  CPSA. 
Commenters  to  the  interim  final  rule 
asked  that  we  provide  a  definition  for 
consumer  product  that  would  serve  as  a 
practical  guide,  rather  than  refer  to 
CPSA.  One  commenter  suggested  that 
"EPA's  consumer  product^  definition 
(in  SARA]  is  more  practical  than 
MSHA's  and  achieves  the  result  MSHA 
intended." 

In  response  to  comments,  we  revised 
the  definition  for  consumer  product  in 
the  final  rule  to  be  easier  to  understand 
by  keying  it  to  packaging,  labeling,  and 
distribution  ratner  than  referencing 
another  federal  statute.  We  dedded  to 
use  the  Consumer  Products  Safety 
Commission's  (CPSC's)  concept  of 
consumer  product,  rather  than  SARA's, 
because  both  HazCom  and  OSHA's  HCS 
refer  to  CPSC's  definition.  The  CPSC's 
definition  clarifies  the  exemption,  is 
compatible  with  HazCom  and  OSHA's 
use  of  the  term,  and  provides  the 
necessary  protections  for  miners.  Even 
so.  we  intend  that  the  definition  and 
exemption  cover  the  same  chemical 
products  and  uses  as  the  proposed  and 
interim  final  rules  and  OSHA's  HCS.  We 
believe  that  by  defining  consumer 
product  as  being  packaged,  labeled,  and 
distributed  in  the  same  form  and 
concentration  as  it  is  sold  for  use  by  the 
general  public,  the  definition  is  simpler 
and  easier  to  understand.  A  full 
discussion  of  consumer  products  can  be 
foimd  in  Subpart ).  Exemptions,  later  in 
this  preamble. 

Container.  As  in  the  proposed  and 
interim  final  rules,  the  final  rule  defines 
container  as  any  bag,  barrel,  bottle,  box, 
can,  cylinder,  drum,  reaction  vessel, 
storage  tank,  or  the  like  that  contains  a 
hazardous  chemical.  The  definition 
further  states  that  pipes  or  piping 
systems:  conveyors;  and  engines,  fuel 


tanks,  or  other  operating  systems  or 
parts  on  a  motor  vehicle  (such  as  tires) 
are  not  considered  to  be  containers. 

One  commenter  to  the  proposed  rule 
wanted  pipes  that  contain  hazardous 
chemicals  to  be  considered  containers. 
We  consider  it  impractical  to  label  pipes 
and  piping  systems  containing 
hazardous  chemicals.  In  numerous 
cases,  these  systems  are  used  for 
different  chemicals  at  different  times, 
depending  upon  the  needs  of  the 
operation.  Our  existing  training 
standards  require  you  to  train  miners 
about  the  hazardous  chemicals  to  which 
they  may  be  exposed  in  their  work  area. 
These  are  the  same  chemicals  that 
would  be  transported  in  pipes  and 
piping  systems.  In  addition,  the  initial 
HazCom  training  requirements  of  this 
final  rule  cover  the  hazards  of  chemicals 
contained  in  pipes  or  piping  systems  in 
the  miners'  work  areas. 

Designated  representative.  The  final 
rule,  like  the  proposed  and  interim  final 
rules,  defines  designated  representative 
as  any  individual  or  organization  to 
whom  a  miner  gives  written  authority  to 
exercise  that  miner's  right  of  access  to 
records.  A  miner's  representative,  to 
contrast  the  two  terms,  is  any  individual 
or  organization  representing  two  or 
more  miners. 

Many  commenters  to  the  proposed 
rule  wanted  to  limit  the.miner's  choice 
of  a  designated  representative  to  the 
duly  selected  collective  bargaining 
representative,  a  member  of  a  safety  and 
hralth  committee  chosen  by  the  miners, 
or  an  individual  miner  selected  as  the 
walkaround  representative  by  the 
miners  at  the  same  mine.  We  feel  that 
if  we  had  adopted  any  of  these 
suggestions,  we  would  have  restricted  a 
miner's  options. 

Consistent  with  the  proposed  and 
interim  final  rules,  the  definition  of 
designated  representative  in  the  final 
rule  allows  the  miner  to  choose  anyone 
as  his  or  her  designated  representative, 
including  the  collective  bargaining  or 
miners'  representative.  We  anticipate 
that  in  most  instances,  the  designated 
representative  will  be  one  of  those,  but 
it  could  also  be  a  miner's  personal 
physician,  attorney,  or  other  person  or 
organization  of  the  miner's  choosing. 

Employee;  employer.  The  proposed 
rule  defined  employee  as  any  individual 
working  in  a  mine  who  may  be  exposed 
to  a  hazardous  chemical.  Individuals 
such  as  office  workers  who  encoimter 
hazardous  chemicals  in  non-routine 
instances  were  not  covered.  Consistent 
with  the  interim  final  rule,  we  use  the 
term  miner  in  the  final  rule  rather  than 
employee  and  HazCom,  therefore,  does 
not  include  a  definition  for  employee. 


The  proposed  rule  defined  employer 
as  a  person  engaged  in  a  business  where 
chemicals  are  either  used,  distributed, 
or  are  produced  for  use  or  distribution, 
including  a  contractor  or  subcontractor. 
We  use  the  term  operator  in  the  final 
rule  rather  than  employer  and  HazCom, 
therefore,  does  not  include  a  definition 
for  employer.  A  fuller  discussion  of 
OSHA  and  MSHA  terms  is  found  in  the 
preamble  just  before  this  section  on 
Definitions. 

Exposed.  The  proposed  rule  defined 
exposed  as  being  subjected,  or 
potentially  subjected,  to  a  hazardous 
chemical  in  the  course  of  employment 
through  any  route  of  entry,  such  as 
inhalation,  ingestion,  or  skin  absorption, 
during  normal  operating  conditions  or 
in  a  foreseeable  emergency. 

A  nimiber  of  commenters  to  the 
proposed  rule  wanted  the  phrase  "or 
potentially  subjected"  deleted  from  the 
definition  of  exposed  because  it  is  vague 
and  open  to  interpretation.  Other 
commenters  wanted  to  modify  the 
definition  to  read  "reasonably 
foreseeable  emergency,"  and  several 
commenters  wanted  to  delete  the  entire 
phrase.  Another  commenter  to  the 
proposed  rule  wanted  the  term  exposed 
to  bN9  defined  as  being  subjected,  or 
potentially  subjected,  to  exposure  equal 
to  or  above  the  MSHA  limit  for  a 
hazardous  chemical. 

Excluding  potential  exposure  to  a 
hazardous  ^emical,  when  the  chemical 
does  not  have  an  MSHA  limit  or  when 
the  exposiue  may  be  below  the  limit, 
would  circumvent  the  intent  of  HazCom 
to  have  miners  aware  of  potential 
problems  and  take  action  to  avoid  them. 
In  addition,  other  MSHA  standards  set 
requirements  for  controlling  the  miner's 
exposure  to  hazardous  chemicals.  The 
finial  rule,  consistent  with  the  interim 
final  rule,  does  not  incorporate  these 
suggested  changes,  nor  does  it  retain  the 
phrase  "during  normal  operating 
conditions  or  in  a  foreseeable 
emergency"  in  the  definition  of 
exposed.  As  with  the  changes  in  the 
definition  of  article,  this  phrase 
addressed  a  condition  of  use  and 
confused  the  normal  understanding  of 
the  term  exposed.  The  phrase 
"potentially  subjected"  covers  those 
situations  where  the  threat  of  exposure 
to  hazardous  chemicals  exists.  We 
employ  the  phrase  "during  normal 
operating  conditions  or  in  a  foreseeable 
emergency"  with  the  term  exposed  in 
§47.2  to  describe  when  HazCom 
applies.  We  intend  this  definition  to 
cover  the  same  mine  conditions  as  the 
proposed  rule  and,  therefore,  this 
revision  has  no  reduction  in  protections 
for  miners. 
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Foreseeable  emergency.  The  proposed 
rule  defined  foreseeable  emergency  as 
any  potential  occurrence  for  which  you 
would  normally  plan,  such  as 
equipment  failure,  rupture  or  spill  of 
containers,  or  failure  of  control 
equipment,  that  could  result  in  an 
uncontrolled  release  of  a  hazardous 
chemical  into  the  work  area.  Many 
conunenters  to  the  proposed  rule  stated 
that  the  phrase  "for  which  operators 
would  normally  plan"  is  vague  and 
open  to  interpretation  and  abuse  and 
should  be  removed  from  the  definition. 
Several  of  these  commenters  wanted  to 
substitute  "reasonably  plan"  for 
"normally  plan." 

The  phrase,  "for  which  you  would 
normally  plan,"  was  intended  to  clarify 
the  scope  of  "foreseeable"  emergencies 
to  provide  some  guidance  that  HazCom 
does  not  apply  to  remotely  possible  and 
speculative  emergencies.  In  response  to 
the  commenters,  the  final  rule,  unlike 
the  proposed  and  interim  final  rules, 
does  not  include  the  phrase  "for  which 
you  would  normally  plan,"  in  its 
definition  of  foreseeable  emergency.  We 
believe  operators  know  about  normal 
planning  for  emergencies  because  of  the 
mining  industry's  history  of  planning  to 
prevent  disasters,  particularly 
explosions  and  cave-ins.  We  will 
consider  an  emergency  to  be  foreseeable 
if  we  can  reasonably  expect  you  to  know 
that  it  could  occur  due  to  the  nature  of 
the  mining  operation. 

Hazard  warning.  The  proposed  rule 
defined  hazard  warning  as  any  word, 
picture,  or  symbol  appearing  on  a  label 
or  other  appropriate  form  of  warning 
that  conveys  the  specific  physical  and 
health  hazards  of  the  chemical  in  the 
container,  including  target  organ  effects. 
(See  the  definitions  for  physical  hazard 
and  health  hazard  for  examples  of  the 
hazards  that  must  be  communicated.) 

One  commenter  to  the  proposed  rule 
suggested  that  appropriate  protective 
measures  should  be  required  as  part  of 
hazard  warnings.  Although  giving 
information  about  protective  measures 
is  a  vital  part  of  HazCom,  we  already 
address  tliis  information  in  the 
provisions  for  MSDSs,  and  initial 
HazCom  training.  Additionally,  we  are 
also  including  this  subject  as  a  training 
subject  under  parts  46  and  48.  The 

[impose  of  the  hazard  warning  in 
abeling  is  to  convey  critical  information 
immediately.  We  believe  that  the  most 
critical  information  for  labeling  is  the 
name  of  the  chemical  and  its  hazards. 

Consistent  with  the  interim  final  rule, 
the  final  rule  defines  hazard  warning  as 
any  words,  pictures,  symbols,  or  other 
forms  of  warning  that  convey  the 
specific  hazards  of  the  chemical.  We 
removed  the  text  specifically 


referencing  target  organ  effects  or 
containers  from  the  definition  for 
hazard  warning  in  the  final  rule  because 
it  was  redtmdant.  Labeling  requirements 
in  subpart  D  of  HazCom  address 
containers,  and  the  definitions  of  health 
hazard  and  physical  hazard  address  the 
effects  of  hazardous  chemicals, 
including  target  organs. 

Hazardous  chemical.  To  be  consistent 
with  changes  in  the  definitions  of  health 
hazard  and  physical  hazard,  we 
changed  the  definition  of  hazardous 
chemical  in  the  final  rule  to  mean  any 
chemical  that  can  present  a  physical 
hazard  or  a  health  hazard.  We  included 
the  criteria  for  determining  whether  a 
chemical  is  hazardous  in  §47.11, 
Identifying  hazardous  chemicals.  In  the 
proposed  rule,  we  had  defined 
hazardous  chemical  as  any  chemical 
that  is  a  physical  hazard  or  a  health 
hazard. 

One  commenter  to  the  proposed  rule 
suggested  that  the  definition  of 
hazardous  chemical  convey  the  concept 
that  a  chemical  be  considered  hazardous 
based  on  whether  it  exists  in  a  quantity 
or  is  used  in  a  manner  that  could 
present  a  reasonable  risk  of 
overexposure  to  a  miner.  Several  other 
commenters  to  the  proposed  rule 
suggested  that  the  definition  exempt 
coal  and  related  raw  materials  and 
consimier  products.  Another  wanted 
hazardous  material  to  be  substituted  for 
hazardous  chemical,  stating  that  it 
would  be  more  readily  understood.  As 
an  example,  this  commenter  stated  that 
asbestos  and  gasoline  are  highly 
hazardous,  yet  they  are  not  commonly 
referred  to  as  chemicals. 

If  we  based  the  application  of 
HazCom  on  the  quantity'  of  a  chemical 
present,  it  would  allow  you  to  ignore 
chemicals  with  knovtm  hazards  if  they 
are  in  small  quantities.  Some  hazardous 
chemicals  are  not  evenly  dispersed  in  a 
mixture  of  dusts,  liquids,  or  gases,  and 
pockets  of  high  concentration  can  pose 
a  hazard  even  if  the  quantity  is  low.  We 
believe  that  it  is  far  more  protective,  and 
necessary  to  prevent  injury  or  illness,  to 
train  miners  about  the  presence  of  the 
chemical,  signs  and  symptoms  of 
exposiue,  safe  work  practices, 
precautionary  measures,  and  the  need  to 
keep  engineering  controls  in  proper 
working  order,  rather  than  argue  about 
what  level  of  risk  is  reasonable  or 
significant  and  then  wait  until  there  is 
a  risk  to  inform  the  miners  about  it. 

Exemptions  of  coal,  raw  materials, 
and  consumer  products  from  the 
definition  of  hazardous  chemical 
would,  in  effect,  exempt  these 
substances  from  HazCom.  In 
conjunction  with  the  definition  of 
chemical  in  this  final  rule,  the 


definition  of  hazardous  chemical 
adequately  addresses  our  intent  that 
common  hazardous  substances,  such  as 
gasoline,  are  to  be  considered  hazardous 
chemicals. 

Hazardous  substance.  Both  EPA  and 
CPSC  regulate  hazardous  substances. 
We  borrowed  the  term  hazardous 
substance  from  those  agencies  to 
identify  chemicals  regiilated  by  them 
and  exempt  from  HazCom  or  its  labeling 
provisions.  We  define  the  term 
hazardous  substance  in  this  final  rule 
specifically  to  clarify  which  hazardous 
substances  are  exempt  from  HazCom  or 
HazCom  labeling  because  they  are 
regulated  by  CPSC  imder  the  Federal 
Hazardous  Substance  Act  (15  U.S.C. 
1261  et  seq.)  and  which  are  exempt  bom 
labeling  because  they  are  regulated  by 
EPA  as  defined  in  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  (42  U.S.C.  9601  et  sea.). 

The  proposed  rule  did  not  define  the 
term  hazardous  substance,  but  used  it 
in  the  provisions  for  exemptions.  A 
number  of  commenters  to  the  proposed 
rule  felt  that  hazardous  substance 
should  be  defined  because  it  is  used  in 
the  rule.  We  did  not  define  hazardous 
substance  in  the  interim  final  rule; 
however,  its  meaning  and  use  was  the 
same  as  in  the  proposed  rule  and 
consistent  with  OSHA's  HCS. 

Hazardous  waste.  The  final  rule  uses 
the  same  definition  of  hazardous  waste 
as  in  the  proposed  and  interim  final 
rules.  We  intend  that  our  use  of  the  term 
hazardous  waste  be  consistent  with 
both  OSHA's  and  EPA's  use  of  this  term. 
HazCom  defines  hazardous  waste  as  any 
chemical  regulated  by  the 
Environmental  Protection  Agency  (EPA) 
as  a  hazardous  waste,  as  such  term  is 
defined  by  the  Solid  Waste  Disposal 
Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (42  U.S.C.  6901  et  seq.). 

Many  commenters  to  the  proposed 
rule  wanted  hazardous  waste  re-defined 
to  include  only  those  chemical  wastes 
which,  because  of  their  quantity, 
concentration,  or  physical,  chemical,  cw 
infectious  characteristics,  may  result  in 
death  or  serious  illness  or  pose  a 
substantial  hazard  to  human  health  or 
the  environment  when  improperly 
treated,  stored,  transported,  disposed  of, 
or  otherwise  managed.  One  commenter 
to  the  proposed  rule  requested  that 
HazCom  include  an  operational 
definition  for  hazardous  waste. 

We  believe  that  an  operational 
definition  of  hazardous  waste 
specifically  for  mining  operaiions 
would  cause  confusion  for  you  in 
complying  with  other  federal  and  state 
standards.  Other  wastes  from  the  mining 
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operation  or  brought  to  the  mine  that  are 
not  regulated  by  EPA  also  can  contain 
hazardous  chemicals.  The  primary 
difference  between  the  hazardous  waste 
regulated  by  EPA  from  those 
unregulated  by  EPA  is  the  amount  of 
information  that  you  can  expect  from 
the  supplier.  Although  HazCom 
exempts  EPA-regulated  hazardous 
wastes  from  labels  and  MSOSs.  the  final 
rule,  consistent  with  the  interim  final 
rule,  requires  you  to  instruct  miners 
who  can  be  exposed  about  their  hazards. 
We  are  especially  concerned  that  you 
obtain  enough  information  to  instruct 
miners  about  those  wastes  that  are 
brought  to  mine  property,  the  content 
and  hazards  of  which  may  be  unknown 
to  you. 

Health  hazard.  The  term  health 
hazard  in  the  final  rule  is  substantively 
the  same  as  the  proposed  and  interim 
final  rules.  It  describes  those  chemicals 
that  can  present  a  risk  of  disease  or 
other  harmful  health  effect  to  an 
exposed  miner.  The  proposed  rule 
defined  health  hazard  as  "(a|  chemical 
for  which  acute  or  chronic  health  effects 
may  occur  in  exposed  employees."  The 
proposed  rule  then  listed  the  types  of 
illness  or  injury  that  we  consider  to  be 
health  hazards  and  also  included 
Appendices  A  and  B  to  provide  more 
detailed  explanations  of  these  hazards. 

A  few  commenters  to  the  proposed 
rule  wanted  health  hazard  defined  (as 
in  OSHA's  HCS)  as  a  chemical  for 
which  there  is  statistically  significant 
evidence  of  significant  risk  based  on  at 
least  one  valid  study.  Another  of  the 
proposed  rule's  commenters  stated  that 
much  of  the  information  in  the 
definition  was  overwhelming  and  that 
the  inclusion  of  Appendix  A  and 
Appendix  B  as  part  of  the  definition  was 
inappropriate  and  confusing.  Some 
suggested  that  the  final  rule  reference  30 
CFR  parts  56.  57,  70.  71.  and  75  instead 
of  Appendices  A  and  B. 

We  agreed  with  the  commenters  that 
the  terms  were  somewhat  obscure  and 
drafted  the  definition  in  the  interim 
final  rule  to  be  clearer.  We  also  deleted 
the  appendices  to  eliminate  that 
potential  source  of  confusion.  In 
response  to  conunents  and  for  the  sake 
of  clarity,  we  added  that  there  must  be  . 
statistically  significant  evidence  that  tke 
chemical  can  do  harm  and  described  the 
types  of  illness  and  injury  in  plain 
language. 

In  response  to  comments  to  the 
interim  final  rule,  we  clarified  the 
definition  in  two  additional  ways.  First, 
we  deleted  the  phrase  "psychological 
and  behavioral  problems"  from  the 
listing  for  nervous  system  disorders. 
Commenters  to  the  interim  final  rule 
had  objected  to  its  inclusion,  pointing 


out  that  operators  may  be  unable  to 
distinguish  between  psychological 
disorders  and  abnormal  behavior  caused 
by  occupational  exposure  to  a  chemical. 
By  deleting  those  terms,  however,  we  do 
not  mean  to  suggest  that  some  abnormal 
behaviors  may  not  be  linked  to  chemical 
exposures.  A  number  of  chemical 
exposures  can  result  in  the  appearance 
of  a  psychological  or  behavioral 
disorder.  For  this  reason,  miners  need  to 
know  when  they  are  working  with  a 
chemical  that  can  cause  them  to  act  in 
an  apparently  abnormal  manner  and 
what  those  symptoms  might  be.  If  the 
MSDS  or  label  lists  behavioral  or  mood 
changes  as  a  result  of  exposure  to  the 
hazardous  chemical,  it  needs  to  be 
addressed  in  your  HazCom  program.  We 
deleted  this  phrase  frt)m  the  rule,  but 
not  from  the  preamble  because 
psychological  and  behavioral  problems, 
such  as  mood  swings  or  abnormal 
behavior,  can  be  a  manifestation  of 
central  nervous  system  damage  or 
poisoning. 

Our  second  change  adds  a  category  for 
toxic  and  highly  toxic  agents,  clarifying 
that  HazCom  covers  hazardous 
chemicals  that  can  cause  harm  not .  - 
specifically  listed  in  the  definition. 
"Toxic"  and  "highly  toxic"  are 
technical  terms  used  to  describe  two 
levels  of  danger  (virulence). 

We  believe  that  the  final  rule  clarifies 
the  intent,  meaning,  and  use  of  the 
proposed  and  interim  final  rule 
definitions  of  health  hazard,  making 
them  more  consistent  with  OSHA's  HCS 
while  not  reducing  protections  for 
miners. 

Health  professional.  We  use  the  term   ■ 
health  professional  in  the  subpart  on 
Trade  Secrets  in  addressing  two 
situations:  an  emergency  situation  when 
the  trade  secret  information  may  be 
needed  to  save  a  life,  and  a  non- 
emergency situation  when  the 
information  may  be  needed,  but  not 
immediately.  The  term  was  undefined 
in  the  proposed  rule,  but,  consistent 
with  OSHA,  cited  examples,  referring  to 
a  treating  physician  or  nurse.  We 
received  comments  to  the  proposal  that 
others,  such  as  emergency  medical 
technicians,  may. need  access  to  this 
information  in  an  emergency  and 
should  be  included. 

In  the  interim  final  rule,  we  defined 
health  professional  as  a  "physician, 
nurse  physician's  assistant,  emergency 
medical  technician,  industrial  hygienist. 
toxicologist.  epidemiologist,  or  other 
person  qualified  to  provide  medical  or 
occupational  health  services." 

One  commenter  to  the  interim  final 
rule  asked  that  "occupational"  not  be 
used  restrictively  to  limit  the  term 
health  professional.  Another  commenter 


to  the  interim  final  rule  asked  that 
health  professionals  be  licensed 
individuals.  This  would  eliminate 
industrial  hygienists.  for  example,  who 
may  be  board  certified,  as  well  as  some 
otherwise  qualified  nurses  and 
technicians. 

Some  commenters  to  the  proposed 
and  interim  final  rules  asked  that  we 
include  "safety  professionals"  among 
those  who  must  be  given  trade  secret 
information  that  may  otherwise  be 
withheld.  They  stated  that  it  is 
necessary  to  add  safety  professionals  to 
the  definition  of  health  professional 
because  many  mines  do  not  have 
industrial  hygienists;  their  safety 
professionals  monitor,  review,  and  make 
corrective  recommendations  about  the 
health  hazards  present  at  the  mine. 

In  response  to  comments  to  the 
interim  final  rule,  we  re-defined  health 
professional  in  the  final  rule  to  include 
a  physician,  nurse,  physician's  assistant, 
emergency  medical  technician,  or  other 
person  qualified  to  provide  medical  or 
occupational  health  services.  Rather 
than  listing  many  professionals  which 
could  be  misinterpreted  as  exhaustive, 
we  edited  the  definition,  leaving  the 
"other  person  qualified"  to  include 
other  individuals,  such  as  those  who  are 
qualified  by  their  position  or  training. 
'Thus,  all  persons  qualified  to  provide 
occupational  health  service  are  covered. 
We  also  discuss  this  issue  under. 
Subpart  I,  Trade  Secrets. 

Tnis  definition  is  intentionally 
flexible  to  allow  you  to  make  decisions 
that  focus  first  on  the  needs  of  the 
miner.  The  phrase  "or  other  person 
qualified"  allows  industrial  hygienists. 
toxicologists,  epidemiologists,  and 
safety  professionals  to  obtain  trade 
secret  information  under  the  trade  secret 
provisiojis  of  this  final  rule  if  needed  to 
provide  medical  or  occupational  health 

services  to  miners. 

HazCom  does  not  require  that  the 
health  professiopal  be  licensed.  We 
believe  that  the  definition  in  the  final 
rule  is  restrictive  enough  to  protect 
trade  secret  information  about  the 
chemical  composition  of  a  material,  but 
broad  enough  to  give  access  to  those 
who  need  it. 

We  expect  that  trade  secret  chemical 
information  may  be  needed  when  a 
miner  is  being  treated  as  a  result  of  a 
chemically  related  injury  or  illness. 
Only  persons  involved  in  treatment, 
researchers  looking  into  the  causes  of 
injuries  or  illnesses,  or  the  exposed 
miners  or  their  designated 
representatives  must  be  given  access  to 
this  critical  information  when  it  is 
needed. 

Identity:  specific  chemical  identity. ' 
The  final  rule,  as  did  the  interim  final 
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rule,  retains  the  proposed  definition  of 
identity  as  a  chemical's  common  or 
chemical  name,  which  must  permit 
cross-references  among  the  required  list 
of  hazardous  chemicals,  the  label,  and 
the  MSDS.  The  proposed  rule  defined 
specific  chemical  identity'as  the 
chemical  name,  CAS  number,  or  any 
other  designation  that  precisely 
identifies  the  chemical.  One  commenter 
suggested  that  the  definition  of  specific 
chemical  identity  duplicate  that  of 
identity. 

For  purposes  of  HazCom,  we 
determined  that  specific  chemical 
identity  was  em  unnecessary  term 
because  the  final  rule,  consistent  with 
both  the  proposed  and  interim  final 
rules,  defines  the  terms  identity, 
chemical  name,  and  common  name 
which  duplicate  its  definition.  The 
proposed  rule  had  defined  chemical 
name  to  include  CAS  numbers,  common 
name  to  include  other  designations,  and 
identity  to  include  the  chemical  name 
and  common  name.  We  do  hot  use  or 
define  the  term  specific  chemical 
identity  in  the  final  rule  because  the 
character  of  the  chemical  identity  will 
already  be  known  throughout  other 
definitions  and.  therefore,  there  is  no 
reduction  of  protections  for  miners. 

Immediate  use.  The  term  immediate 
use  in  the  proposed  rule  clarified  under 
what  conditions  it  would  be  appropriate 
to  use  an  unlabeled,  temporary,  portable 
container.  In  the  proposed  rule, 
immediate  use  meant  that  the  miner 
who  transferred  the  substance  from  a 
labeled  container  into  a  temporary, 
portable,  imlabeled  container  must  use 
it  during  the  same  work  shift.  We 
removed  this  term  from  the  Definitions 
subpart  in  the  interim  final  rule  and, 
instead,  incorporated  the  proposed 
definition  in  the  standard.  The  final 
rule,  the  same  as  the  interim  final  rule, 
does  not  include  a  definition  for  this 
term. 

Label.  The  proposed  rule  defined 
label  as  "any  written,  printed,  or 
graphic  material,  displayed  on  or  affi3ced 
to  containers  of  hazardous  chemicals." 
We  define  label  in  the  final  rule  in 
essentially  the  same  way.  For  the  final 
HazCom  rule,  consistent  with  the 
interim  final  rule,  however,  we  added 
the  phrase  "to  identify  its  contents  and 
convey  other  relevant  information"  and 
deleted  the  phrase  "of  hazardous 
chemicals"  in  an  effort  to  make  this 
definition  consistent  with  the  common 
understanding  of  this  term.  A  label  on 
a  container  usually  identifies  its 
contents,  whether  or  not  it  contains  a 
hazardous  chemical. 

Material  safety  data  sheet  (MSDS).  We 
defined  material  safety  data  sheet 
(MSDS)  in  the  proposed  rule  as  v«rritten 


or  printed  material  that  an  operator 
prepares  in  accordance  with  HazCom's 
requirements,  or  which  the 
manufacturer  or  supplier  prepares 
under  OSHA's  HCS  for  hazardous 
chemicals  brought  to  the  mine.  One 
commenter  to  the  proposed  rule  urged 
us  to  include  an  operational  definition 
for  MSDS  rather  than  reference 
HazCom's  requirements  or  OSHA's 
HCS.  An  operational  definition,  without 
reference  to  the  standards,  misses  the 
purpose  we  intend  for  an  MSDS,  that  is, 
to  be  an  information  fact  sheet  that 
conforms  to  the  cited  regulatory 
requirements. 

A  commenter  to  the  interim  final  rule 
suggested  we  allow  other  data  sheets,  or 
allow  the  operator  to  use  any  source  so 
long  as  that  data  sheet  conveyed 
comparable  information  to  what  was 
required. 

Although  HazCom  does  not  require  a 
specific  format,  we  do  encourage  you  tq 
use  an  established  format  for 
consistency  within  the  mining  industry 
and  to  be  in  accord  with  other 
industries,  your  customers.  Consistent 
with  the  interim  final  rule,  in  the  final 
rule,  we  revised  the  definition  of  MSDS 
without  changing  its  requirements.  We 
also  expanded  the  reference  beyond 
OSHA  standards  to  include  other 
reliable,  authoritative  sources  of 
chemical  information,  such  as  a 
workplace  hazardous  material 
information  sheet  (WHMIS)  and  an 
international  chemical  safety  card 
(ICSC),  and  by  referencing  Table  47.52 
describing  the  contents. 

Mixture.  The  final  rule,  as  did  the 
interim  final  rule,  retains  the  proposed 
definition  of  mixture  as  "any 
combination  of  two  or  more  chemicals 
which  is  not  the  result  of  a  chemical 
reaction."  We  intend  that  the  definition 
of  mixture  be  applied  broadly  to  include 
both  solutions  of  chemicals  and 
combinations  of  chemical  solids.  A 
characteristic  of  any  mixtiue  is  that  its 
individual  components  could  be 
separated  by  mechanical  or  physical 
methods. 

One  commenter  felt  that  this 
definition  would  include  those 
chemical  by-products  or  impurities  in 
trace  amounts  that  are  contained  in 
otherwise  pure  chemicals  and  that  we 
should  clarify  the  definition.  We  intend 
that  you  treat  piu«  compounds  or 
elements  as  individual  chemicals,  rather 
than  as  mixtures,  even  when  they 
contain  small  amounts  of  other 
chemicals  as  impurities.  This  treatment 
is  similar  to  our  treatment  of  trace  . 
releases  from  articles  and  is  consistent 
with  OSHA's  HCS. 

Operator;  miner.  As  discussed  above, 
and  in  response  to  commenters  to  the 


proposed  rule,  the  final  rule  uses  the 
mining  terms  operator  and  miner,  as 
defined  in  the  Mine  Act.  instead  of 
employer  and  employee,  as  we  did  in 
the  interim  final  rule.  Section  3  of  the 
Mine  Act  defines  operator  as — 

*   *   *  any  owner,  lessee,  or  other  person 
who  operates,  controls,  or  supervises  a  coal 
or  other  mine  or  any  independent  contractor, 
performing  services  or  construction  at  such 
mine  *   *   * 

.and  miner  as  "any  individual  working 
in  a  coal  or  other  mine." 

Ordinary  consumer  use.  The  final  rule 
defines  ordinary  consumer  use  as 
"(hlousehold,  family,  school,  recreation, 
or  other  personal  use  or  enjoyment,  as 
opposed  to  business  use."  The  interim 
final  rule  had  defined  the  term  as  "a 
product  or  article  packaged  by  the 
manufacturer  or  retailer  for  ordinary 
household,  family  school,  recreation,  or 
other  personal  use  or  enjoyment,  as 
opposed  to  business  use,  and  the 
miner's  exposure  is  not  more  than  it 
would  be  for  an  ordinary  consumer 
using  the  product  as  the  manufacturer 
intended.  The  proposed  rule  did  not 
define  the  term,  but  the  underlying  idea 
was  used  to  explain  the  consumer 
product  exemption.  A  consumer 
product  was  exempt  when  "used  in  the 
workplace  in  the  same  manner  as  in 
normal  consiuner  use  and  the  use 
results  in  a  duration  and  frequency  of 
exposure  which  is  not  greater  than 
exposures  experienced  by  consiuners." 

In  response  to  comments  to  the 
proposed  and  interim  final  rules,  the 
def^ition  for  ordinary  consumer  use  in 
the  final  rule  differs  from  the  interim 
final  rule.  Commenters  suggested  that 
the  definition  in  the  interim  final  rule 
was  vague  and  too  subjective.  For  the 
piupose  of  HazCom  and  to  make  the 
definition  easier  to  understand,  we 
define  the  phrase  ordinary  consumer 
use  in  the  final  rule  to  mean 
"household,  family,  school,  or  other 
personal  use  or  enjoyment,  as  opposed 
to  business  use." 

To  be  considered  ordinary  consumer 
use,  the  miner  cannot  be  exposed  to  the 
product  at  more  than  the  same 
concentration,  frequency,  and  duration 
of  time  than  an  ordinary  consumer 
would.  For  example,  using  an  organic 
solvent  that  is  an  ingredient  in  a  hand 
soap  in  a  washroom  would  be 
considered  ordinary  consumer  use. 
Using  that  same  solvent  as  a  detergent 
in  a  flotation  reagent  is  not. 

Pesticide.  The  term  pesticide  appears 
in  the  final  rule,  as  it  did  in  the  interim 
final  rule,  to  clarify  that  pesticides  are 
regulated  by  another  federal  agency  and 
are  exempt  from  HazCom.  We  do  not 
define  this  term. 
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Physical  hazard.  The  term  physical 
hazard  is  used  to  describe  those 
chemicals  with  properties  that  can 
present  a  risk  of  injury  to  a  miner.  The 
proposal  defined  physical  hazard  as  a 
"chemical  which  is  a  oombustible 
liquid,  a  compressed  gas,  an  explosive, 
flammable,  an  organic  peroxide,  an 
oxidizer,  a  pyrophoric.  unstable 
(reactive)  or  water- reactive."  Each 
component  comprising  the  definition  of 
physical  hazard  was  then  defined  as  a 
separate  term  under  the  definitions.  The 
interim  final  and  final  rules  define 
physical  hazard  in  the  same  terms,  but 
include  the  definition  for  each 
component  within  the  definition  of 
physical  hazard.  The  significant 
comments  to  the  definition  in  the 
proposed,  interim  final,  and  final  rules 
are  discussed  below  in  the  sections  for 
each  component. 

(1)  Combustible  liquid.  We  defined 
combustible  liquid  in  the  proposed  rule 
as  a  liquid  with  a  flashpoint  at  or  above 
100°F  (100  degrees  Fahrenheit)  which  is 
aT.S'C  (37.8  degrees  centigrade).  The 
proposed  rule  listed  the  following  three 
classes  of  combustible  liquids: 

(a)  Class  II  liquids — those  having 
flashpoints  at  or  above  100°F  (37.8"*C) 
and  below  140°F  (60''C). 

(b)  Class  III  A  liquids— those  having 
flashpoints  at  or  above  140°F  (6G°C)  and 
below  ZOCF  {93.4°C). 

(c)  Class  III  B  liquids — those  having 
flashpoints  at  or  above  200°F  (93.4°C}. 

OSHA's  HCS  had  defined  a 
combustible  liquid  as  a  liquid  having  a 
flashpoint  at  or  above  100''F  but  below 
ZOO^F,  except  any  mixture  having 
components  with  flashpoints  of  200°F 
or  higher,  the  total  volume  of  which 
make  up  99%  or  more  of  the  total 
volume  of  the  mixture.  Commenters  to 
the  proposed  rule  stated  that  it  would  be 
preferable  to  have  our  definition  of 
combustible  liquid  coincide  with 
OSHA's  definition,  because  many 
facilities  are  covered  by  both  rules. 

We  believe  that  the  proposed 
definition  of  combustible  liquid  is 
compatible  with  OSHA's  definition.  We 
had  proposed  the  list  of  the  various 
classes  of  combustible  liquids  to  match 
the  definition  in  other  MSHA  standards. 
In  response  to  proposed  rule 
commenters,  however,  the  interim  final 
rule  did  not  list  these  classes  of 
combustible  liquids.  The  interim  final 
and  the  final  rules,  consistent  with 
OSHA's  HCS.  define  combustible  liquid 
as  a  liquid  having  a  flashpoint  at  or 
above  lOCF  (37.8°C}  and  below  200"'F 
(93.3°C)  or  a  liquid  mixture  having 
components  with  flashpoints  of  200°F 
(93.3°C)  or  higher,  the  total  volume  of 
which  make  up  99%  or  more  of  the 
mixture. 


(2)  Compressed  gas.  We  defined 
compressed  gas  to  mean  a  contained  gas 
or  mixture  of  gases  with  an  absolute 
pressure  exceeding  40  psi  (pounds  per 
square  inch)  [276  kPa  (kiloPascals)]  at 
M°F  (21.1°C)  or  104  psi  (717  kPa)  at 
ISCF  (54.4°C)  regardless  of  pressure  at 
70"?  (21.1'*C).  In  the  final  rule,  we 
consider  a  liquid  to  be  a  compressed  gas 
when  its  vapor  pressiue  exceeds  40  psi 
(276  kPa)  at  lOOT  (37.8''C).  as 
determined  by  ASTM  D-323-82. 

The  proposed  and  interim  final  rules 
had  incorrectly  referenced  ASTM  D- 
323-72,  as  did  the  OSHA  HCS.  We 
found  that  this  was  in  error;  ASTM  D- 
323-72  does  not  exist.  OSHA's  docket 
for  its  HCS  contains  the  ASTM  D-323- 
82  standard.  Although  we  corrected  the 
designation  for  the  ASTM  standard  to 
D-323-82  in  our  final  rule,  the 
substance  of  this  definition  is  consistent 
with  OSHA's  HCS  and  the  intent  of  the 
proposed  and  interim  final  rules. 

One  commenter  to  the  proposed  rule 
stated  that  the  definition  of  compressed 
gas  includes  compressed  air  in  motor 
vehicle  tires  and  air  compressors. 
Although  compressed  air  meets  the 
definition  in  HazCom  for  a  compressed 
gas,  an  inflated  tire  is  an  article  and 
exempt  from  HazCom.  Also,  an  inflated 
tire  is  part  of  a  motor  vehicle  and.  thus, 
is  not  a  container  imder  HazCom. 
Neither  do  we  consider  compressed  air 
in  a  tire  or  compressor  to  be  a  hazardous 
chemical  under  HazCom.  A  shop 
compressor  contains  compressed, 
ambient  air  and,  unlike  compressed  gas 
cylinders,  it  is  equipped  with  a  safety 
valve  to  release  excess  pressiue.  We 
recognize  that  serious  hazards  exist 
when  working  with  inflated  tires  and 
compressed  air  receivers,  but  we 
address  these  hazards  in  our  safety 
standards.  We  do  not  require  an  MSDS 
or  a  label  for  compressors  or 
compressed  air. 

(3J  Explosive.  We  defined  explosive  in 
the  proposed  rule  in  the  same  way  as  it 
is  defined  in  OSHA's  HCS  and  added  a 
reference  to  Department  of 
Transportation  (DOT)  requirements. 
There  were  a  number  of  comments  that 
objected  to  the  reference  to  DOT  in  the 
standard.  In  response  to  proposed  rule 
commenters.  we  eliminated  this 
reference  in  the  interim  final  rule,  and 
because  we  received  no  significant 
comments,  left  the  definition  unchanged 
in  the  final  rule.  We  rely  on  the  more 
common  definition  of  explosive  as  a 
substance  that  undergoes  a  rapid 
chemical  change  causing  a  sudden, 
almost  instantaneous  release  of 
pressure,  gas,  and  heat  when  subjected 
to  sudden  shock,  pressure,  or  hi^ 
temperature.  Consistent  with  the 
interim  final  rule,  we  intend  this 


definition  to  cover  the  same  substances 
in  the  final  rule  that  were  covered  in  the 
proposed  rule  and.  therefore,  there  will 
be  no  reduction  of  protections  to 
miners.  We  believe  the  term  will  be 
better  understood  by  the  mining 
industry. 

(4)  Flammable.  We  defined  flammable 
in  the  proposed  rule  as  a  chemical  that 
is  an  aerosol,  a  gas,  a  Class  I  liquid,  or 
a  solid  that  would  meet  specific  criteria 
relating  to  its  capability  to  ignite,  to 
bum,  and  to  sustain  a  flame.  The 
proposed  rule  referenced  testing 
methods  in  16  CFR  and  classifications 
of  explosives  in  49  CFR,  but  did  not 
include  a  specific  publication  date.  A 
proposed  rule  commenter  requested  that 
we  include  the  dates  of  publication  for 
references  in  the  definition  of 
flammable.  This  commenter  also  stated 
that  unless — 

*  *  *  operational  definitions  are  included 
in  the  rule,  it  is  difficult  to  understand,  and 
becomes  a  deterrent  to  compliance.  The  mine 
supervisor  should  be  able  to  look  at  the 
definition  and  determine  if  an  item  such  as 
a  conveyor  belt  is  flammable. 

As  with  the  term  explosive,  we 
recognize  that  the  proposed  definition 
was  highly  techniotl  and  that  a  simpler, 
more  generally  understood  definition 
would  better  serve  the  industry. 
Accordingly,  and  in  response  to 
comments,  the  final  rule,  like  the 
interim  final  rule,  defines  a  flammable 
chemical  as  one  that  will  readily  ignite 
and,  when  ignited,  will  bum 
persistently  at  ambient  temperatiue  and 
pressiue  in  the  normal  concentration  of 
oxygen  in  the  air.  We  intend  that  this 
de^ition  include  the  same  chemicals 
as  would  have  been  included  under  the 
proposed  definition  and  under  OSHA's 
HCS. 

We  did  not  define  flashpoint  in  the 
interim  final  and  the  final  mles.  We 
believe  that  qualified  persons  who 
already  know  the  meaning  of  the  term 
will  be  determining  a  chemical's 
flashpoint. 

(5)  Organic  peroxide.  The  proposed 
and  interim  final  mles  defined  organic 
peroxide  as  an  "explosive,  shock 
sensitive  compound  or  an  oxide  that 
contains  a  hi^  proportion  of  oxygen- 
superoxide."  We  received  no  specific 
comments  on  this  definition.  It  is 
unchanged  in  the  final  mie  except  for 
the  addition  of  the  word  "organic"  to 
clarify  the  description  of  the  chemical  to 
read  "An  explosive,  shock  sensitive, 
organic  compoimd  or  an  oxide  that 
contains  a  high  proportion  of  oxygen- 
superoxide".  Because  it  is  a 
clarification,  this  vrill  not  reduce 
protection  for  miners.  We  intend  the 
definition  in  HazCom  to  be  essentially 
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the  same  as  in  OSHA's  HCS.  OSHA 
defined  organic  peroxide  as — 

*  *  *  an  organic  compound  that  contains 
the  bivalent — O|0  structure  and  which  may 
be  considered  to  be  a  structural  derivative  of 
hydrogen  peroxide  where  one  or  both  of  the 
hydrogen  atoms  has  been  replaced  by  an 
organic  radical. 

(6)  Oxidizer.  The  proposed  rule 
defined  oxidizer  as  a  chemical  other 
than  a  blasting  agent  or  explosive  as 
classified  in  49  CFR  173.53. 173.88. 
173.100  or  173.114(a)  that  initiates  or 
promotes  combustion  in  other  materials, 
thereby  causing  fire  by  itself  or  through 
the  release  of  oxygen  or  other  gases. 
This  definition  is  consistent  with  the 
definition  for  oxidizer  in  OSHA's  HCS. 
A  commenter  to  the  proposed  rule 
objected  to  our  referencing  49  CFR  in 
our  definition  of  this  term.  We 
simplified  the  definition  to  make  it 
more  understandable,  eliminating  the 
reference  bom.  the  interim  final  and 
final  rules.  This  change  is  not  a 
substantive  one  and,  therefore,  does  not 
reduce  miner  safety  and  health 
protections. 

(7)  Pyrophoric.  The  final  mle,  as  did 
the  interim  final  mle,  retains  the 
proposed  definition  of  pyrophoric.  We 
made  minor  editorial  changes  for 
clarity.  This  definition  is  consistent 
with  that  in  OSHA's  HCS. 

(8)  Unstable  (reactive).  The  final  mle 
incorporates  the  language  of  the 
proposed  and  interim  final  rules.  It 
defines  the  term  as  a  chemical  which  in 
the  pure  state,  or  as  produced  or 
transported,  will  vigorously  polymerize, 
decompose,  condense,  or  become  self- 
reactive  under  conditions  of  shock, 
pressure,  or  temperature.  No  comments 
were  received  concerning  the  definition 
of  this  term.  This  definition  is 
consistent  with  OSHA's  HCS. 

(9)  Water-reactive.  We  defined  water- 
reactive  in  the  proposed  and  interim 
final  rules  as  a  chemical  that  reacts  with 
water  to  release  a  gas  that  is  either 
flanunable  or  a  health  hazard.  The  final 
mle  uses  this  same  language.  No 
comments  were  received  concerning  the 
definition  of  this  term.  This  definition  is 
consistent  with  OSHA's  HCS. 

Produce.  We  defined  produce  in  the 
proposed  mle  to  mean  "manufacture, 
process,  formulate,  or  repackage."  This 
definition,  together  with  the  definition 
for  use,  is  intentionally  broad  to  include 
any  situation  where  a  hazardous 
chemical  is  present  in  such  a  way  that 
a  miner  may  be  exposed. 

We  received  a  few  conunents 
supporting  the  proposed  definition  and 
no  comments  specifically  opposing  it. 
Other  comments,  however,  are 
applicable  to  this  issue.  For  example. 


one  commenter  to  the  proposed  mle 
suggested  that  we  exempt  certain  mine 
emissions,  such  as  diesel  exhaust  and 
welding  fumes,  fi-om  the  MSDS 
requirements  of  HazCom.  This 
commenter  stated  that  the  composition 
of  these  produced  chemicals  can  vary  so 
much  that  not  even  "*  *  *  generic 
MSDSs.  created  by  MSHA  as  assistance 
to  mine  operators,  will  be  very  useful." 
Another  commenter  to  the  proposed 
rule  v\rriting  about  the  definition  of 
chemical  also  assumed  that  it  included 
the  by-products  of  mining  activities, 
such  as  diesel  exhausts.  'This 
commenter  stated  that  "constituent 
ingredients  in  diesel  exhaust — nitrogen, 
carbon,  and  sulfur  oxides,  organic 
vapor,  diesel  particulate  matter — would 
have  to  be  the  subject  of  this  standard 
also." 

The  final  rule,  consistent  with  the 
interim  final  mle,  defines  produce  to 
mean  "manufacture,  process,  formulate, 
generate,  or  repackage."  We  added  the 
term  "generate"  to  the  definition  of 
produce  in  the  interim  final  mle  to 
clarify  our  intent  that  HazCom  apply  to 
by-products  of  mining  activities.  For 
example,  HazCom  would  apply  to  diesel 
emissioiis,  the  inadvertent  generation  of 
cyanide  in  a  storage  tank,  welding 
fumes  fi"om  construction  or  repair  of 
machinery,  or  waste  discarded  in  a 
tailings  pond  or  solid  waste  site.  As 
explained  under  the  definition  for 
chemical,  the  by-products  of  mining 
activities  may  be  covered  in  the  MSDS 
for  the  initial  chemical  or  separately  for 
the  hazardous  chemical  by-product 
itself.  Also,  you  may  develop  an  MSDS 
for  a  process  if  that  is  more  relevant  to 
the  chemical  hazard. 

For  the  most  part,  solid  waste  sites 
and  tailings  ponds  are  covered  by  other 
MSHA,  federal,  or  state  standards. 
These  standards  address  the  health  and 
safety  hazards  to  the  environment  and 
nearby  inhabitants  and  structures.  We 
know  of  no  other  standards  that 
specifically  require  you  to  train  miners 
about  the  physical  and  health  hazards 
from  exposure  to  these  mixtures  and 
protective  measures  to  take. 

Raw  material.  In  the  proposed  mle, 
we  defined  raw  material  as  a  mineral,  or 
combination  of  minerals,  that  is 
extracted  from  natural  deposits  by 
mining  or  is  upgraded  through  milling. 
The  proposed  definition  added  that  the 
term  applied  to  the  ore  and  valuable 
minerals  extracted,  as  well  as  to  the 
worthless  material,  gangue,  or 
overburden  removed  diuing  the  mining 
or  milling  process.  One  commenter  to 
the  proposal  agreed  that  this  definition 
correctly  includes  the  tailings  fix>m 
crushed  stone,  and  sand  and  gravel 
operations.  Another  commenter  to  the 


proposal  wanted  to  substitute  the  word 
"material"  for  "mineral"  in  the 
definition  of  raw  material,  stating  that — 

The  tenfl  "mineral"  has  different  uses  in 
different  areas  of  mining  and  geology  that 
imply  different  definitions.  The  term 
"material"  should  be  substituted  in  this 
defmition  as  a  more  generic  and  less 
restrictive  term  for  "mineral." 

The  final  mle,  as  did  the  interim  final 
mle,  does  not  incorporate  this 
suggestion,  but  retains  the  proposed 
definition  of  raw  material  with  minor 
editorial  changes.  Our  intent  is  that  raw 
material  be  limited  to  minerals. 

Trade  secret.  Like  the  proposed  and 
interim  final  mles,  the  final  mle  defines 
trade  secret  as  any  confidential  formula, 
pattern,  process,  device,  information,  or 
compilation  of  information  that  is  used 
by  the  operator  to  give  him  or  her  an 
opportunity  to  obtain  an  advantage  over 
competitors  who  do  not  know  or  use  it. 
This  definition  is  taken  fiom  the 
Restatement  of  Torts  §  757,  comment  b 
(1939).  HazCom  allows  you  to  withhold 
the  identify  of  the  chemical  declared  a 
trade  secret  under  certain  conditions.  It 
requires  that  you  provide  the  miners 
with  all  other  pertinent  HazCom 
information,  though  not  process  or 
percentage  of  mixture  information. 

One  commenter  was  concerned  that 
trade  secret,  as  defined  in  the  proposed 
mle,  would  allow  you  to  arbitrarily 
restrict  access.  This  commenter  also 
recommended  that  the  final  mle  include 
Appendix  D  fi-om  OSHA's  HCS.  v,rhich 
would  reprint  the  entire  Restatement  of 
Torts  comment,  to  guide  you  in 
applying  the  trade  secret  definition. 
Another  conmienter  to  the  proposal  saw 
extremely  limited  utility  and  could  find 
no  reason  to  include  this  appendix. 

We  do  not  believe  that  this  appendix 
is  necessary.  As  stated  in  the  preamble 
to  the  proposed  mle,  the  Restatement  of 
Torts  indicates  that  there  are  at  least  six 
well  accepted  factors  in  establishing  a 
trade  secret  claim.  Those  six  factors 
are — 

(1)  The  extent  to  which  the 
information  is  known  outside  of  the 
business; 

(2)  The  extent  to  which  information  is 
known  by  employees  and  others 
involved  in  the  business; 

(3)  The  extent  of  measures  taken  by 
the  business  to  guard  the  secrecy  of  the 
information; 

(4)  The  value  of  the  information  to  the 
business  and  its  competitors; 

(5)  The  amount  of  effort  and  money 
expended  in  developing  the 
information;  and 

(6)  The  ease  or  difficulty  with  which 
the  information  could  be  properly 
acquired  or  duplicated  by  others. 
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We  believe  these  principles  provide 
sufficient  guidance  in  determining  the 
legitimacy  of  a  trade  secret  claim 
without  publishing  an  appendix.  We 
intend  to  publish  a  Compliance  Guide, 
a  Toolbox,  and  other  information  as 
warranted,  apart  from  HazCom,  to  assist 
the  industry  with  compliance. 

Use.  We  defined  use  in  the  proposed 
rule  as  "to  package,  handle,  react,  or 
transfer."  OSHA  has  defined  use  as  "to 
pacliage.  handle,  react,  emit,  extract, 
generate  as  a  by-product,  or  transfer." 
We  did  not  include  the  terms  "extract, 
emit,  or  generate  as  a  by-product" 
because  we  believe  they  are  already 
covered  under  the  definition  for 
produce.  The  final  rule  is  the  same  as 
the  proposed  and  interim  final  rules  in 
this  respect.  We  intend  this  definition  to 
be  broad  enough  to  include  any 
situation  where  a  hazardous  chemical  is 
present  in  such  a  way  that  a  miner  may 
be  exposed.  We  received  no  comments 
on  our  definition  ofuse. 

Work  area.  We  defined  work  area  in 
the  proposed  rule  as  a  room  or  defined 
space  in  a  workplace  (now  a  mine) 
where  hazardous  chemicals  are 
produced  or  used  and  where  employees 
(now  miners)  are  present.  To  make 
HazCom 's  definition  more  consistent 
with  ordinary  usage  and  retain  its  * 
application  to  the  presence  of 
chemicals,  the  interim  final  rule 
changed  the  definition  of  work  area  to 
mean  any  place  in  or  about  a  mine 
where  a  miner  works  and  eliminated  the 
language  from  the  proposed  rule  "•  *  * 
where  hazardous  chemicals  are  used  or 
produced."  The  definition  is  consistent 
with  the  intent  of  the  proposed  rule,  but 
clariRes  the  conditions  that  must  be 
present  for  a  work  area  and  coincides 
with  more  common  usage  of  the  term. 
The  final  rule  retains  this  deflnition. 

Workplace.  The  proposed  rule 
defined  workplace  as  a  mine, 
establishment,  job  site,  or  project  at  one 
geographical  location  containing  one  or 
more  work  areas.  The  term  was  deleted 
in  the  interim  final  rule  of  HazCom  to 
use  the  term  mine  instead  of  workplace. 
The  final  rule  also  did  not  use  the  term. 

C.  Subpart  C — Hazard  Determination 

A  hazardous  chemical  is  any  chemical 
whose  properties  can  pose  a  physical  or 
health  hazard.  It  can  be  a  pure  substance 
(an  element  or  chemical  compound),  a 
mixture,  or  an  ingredient  in  a  mixture. 
A  hazardous  chemical  can  be  in  any 
physical  form:  solid,  liquid,  or  gas.  The 
likelihood  of  harm  may  be  greater  under 
some  circumstances  than  others,  but  the 
potential  to  do  harm  is  inherent  in  the 
chemical's  properties. 

Some  commenters  to  the  interim  final 
rule  were  concerned  about  what  we 


meant  by  the  availability  of  the  harmful 
element.  An  example  of  how  a  hazard 
can  be  made  available  is  concrete  at 
mines  sites.  Concrete,  a  common 
construction  material  at  mine  sites,  is 
made  by  mixing  gravel  or  crushed  stone 
with  sand,  cement,  and  water.  The  sand 
and  gravel  and  stone  contain  silica. 
When  mixing  the  concrete  for  a  floor,  it 
is  a  hazardous  chemical:  dust  from  the 
aggregate  contains  respirable  silica: 
cement  can  bum  abraded  skin.  When 
placing  the  wet  mixture,  it  is  a 
hazardous  chemical:  the  wet  cement 
will  bum  unprotected  skin;  the  sand 
and  crushed  stone  are  not  hazardous 
components  because  the  silica  is 
unlikely  to  become  respirable  when  it  is 
wet.  The  concrete  floor,  once  set,  is  not 
a  hazardous  chemical.  Years  later, 
however,  when  breaking  or  cutting  the 
floor  into  small  pieces  so  it  can  be 
removed,  it  is  a  hazardous  chemical 
again  because  the  silica  can  once  more 
become  respirable.  We  discuss  exposure 
and  its  significance  under  "purpose  and 
scope"  in  this  preamble. 

HazCom's  definition  of  hazardous 
chemical  in  the  final  mle  is  consistent 
with  the  proposed  rule,  the  interim  final 
mle.  and  OSHA's  HCS.  We  arranged  the 
criteria  for  determining  whether  a 
chemical  is  hazardous  in  Table  47.21 
and  re-stated  the  proposed  rule's 
language  in  a  simpler  way. 

1.  Section  47.21     Identifying  Hazardous 
Chemicals 

To  clarify  our  intent  in  the  final  mle. 
we  made  several  editorial  changes  to 

§47.21. 

•  We  deleted  the  sentence  "A 
hazardous  chemical  is  any  chemical  that 
is  a  physical  or  health  hazard"  from  the 
introduction  to  Table  47.21. 

•  We  added  "or  health"  to  the  first 
criteria  for  determining  the  hazards  of 
chemicals  produced  at  the  mine  so  it 
would  read  "available  evidence 
concerning  its  physical  or  health 
hazards." 

•  We  also  deleted  reference  to 
hazardous  waste  under  "(a)  Chemicals 
brought  to  the  mine"  in  Table  47.21. 

Generally,  we  consider  a  chemical  to 
be  a  physical  hazard  when  there  is 
scientifically  valid  evidence  that  it  is 
combustible;  a  compressed  gas  or  liquid; 
an  explosive:  a  flammable  aerosol,  gas, 
liquid,  or  solid:  an  organic  peroxide;  an 
oxidizer:  a  pyrophoric  (capable  of 
spontaneously  igniting):  unstable  and 
reactive;  or  water-reactive.  Scientifically 
valid  evidence  means  that  a  study  was 
conducted  or  data  obtained  in  a  highly 
reliable  manner  that  takes  into 
consideration  the  margin  of  accuracy 
and  consistency. 


We  consider  a  chemical  to  be  a  health 
hazard  when  there  is  statistically 
significant  evidence  that  it  can  cause 
acute  or  chronic  health  effects. 
Statistically  significant  evidence 
supports  a  conclusion  with  a  high  level 
of  confidence,  typically  90%  to  95%. 
This  means  that  there  is  only  a  5%  to 
10%  probability  that  the  observed 
results  are  due  to  chance.  Health 
hazards  include  chemicals  that  cause 
cancer  or  are  irritants,  corrosives,  or 
sensitizers.  The  term  also  includes 
chemicals  that  damage  the  reproductive 
system,  the  liver,  the  kidneys,  the 
nervous  system,  the  blood  or  lymphatic 
system,  the  digestive  system,  or  the 
lungs,  skin,  eyes,  or  mucous 
membranes,  or  are  toxic  or  highly  toxic 
agents. 

Most  physical  hazards  of  elements 
and  compounds  are  well  known  and  can 
be  verified  in  a  laboratory  through 
testing.  Physical  hazards  of  mixtures 
can  be  determined  the  same  way.  Health 
hazards,  however,  are  generally  more 
complex,  requiring  studies  of  living 
'systems,  and  can  take  much  longer. 
Most  health  hazards  of  chemicals  are 
determined  through  animal  studies  by 
extrapolating  data  from  the  effects  on 
animals  to  predict  the  effects  on 
humans.  Even  so,  many  chemicals  are 
identified  as  hazardous  based  on  the 
relationship  between  exposure  and 
known  illnesses  and  injuries.  A 
chemical  can  be  a  physical  hazard,  a 
health  hazard,  both,  or  neither.  For 
example,  many  organic  solvents  are 
both  toxic  and  flammable. 

In  response  to  comments  to  the 
interim  final  rule,  we  modified  the 
definition  of  health  hazard  in  the  final 
mle  to  clarify  our  intent.  The  interim 
final  mle  used  the  phrase  "including 
psychological  or  behavioral  problems" 
'to  explain  nervous  system  damages.  We 
deleted  this  phrase  from  the  final 
HazCom  standard  after  commenters 
pointed  out  the  difficulty  of  attributing 
these  conditions  to  hazardous 
chemicals.  The  interim  final  mle  also 
used  the  term  irritate  to  describe  the 
action  of  irritants  and  corrode  to 
describe  corrosives.  We  modified  these 
terms  in  the  final  rule  to  make  them 
consistent  with  OSHA's  HCS. 

Hazard  determination  methods.  The 
final  HazCom  mle,  like  the  proposed 
and  interim  final  mles.  includes  two 
basic  ways  for  determining  whether  or 
not  a  chemical  is  hazardous:  one  for 
chemicals  brought  to  the  mine  and  the 
other  for  chemicals  produced  at  the 
mine.  In  every  instance  we  reviewed, 
operators  producing  chemicals  also 
brought  chemicals  to  their  mines.  We 
intend  that  the  hazard  determination 
provisions  of  HazCom  apply  to  all 
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hazardous  chemicals  produced  at  the 
mine  or  brought  onto  mine  property, 
whether  or  not  they  are  covered  under 
other  MSHA  standards. 

A  number  of  commenters  to  the 
proposed  mle  wanted  the  hazard 
determination  requirement  in  the 
proposed  mle  changed  to  read — 

Operators  who  ship  chemicals  shall 
determine  the  chemicals'  hazards  under 
conditions  of  intended  use  based  on  our 
standards  in  30  CFR  parts  56.  57.  71.  and  75. 

A  number  of  commenters  to  the 
proposal  wanted  operators  who  received 
chemicals  to  determine  their  hazards 
based  solely  on  whether  the  chemical  is 
regulated  by  us  and  whether  it  presents 
a  physical  or  health  hazard  under 
conditions  of  intended  use. 

The  final  mle.  like  the  interim  final 
mle,  does  not  use  the  word  "ship" 
instead  of  "produce";  does  not  add  the 
phrase  "under  conditions  of  intended 
use";  and  does  not  limit  the  chemicals 
covered  to  those  listed  in  our  existing 
standards.  We  enforce  exposure  limits 
for  chemicals  listed  by  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH)  in  its  1972  list  of 
Threshold  Limit  Values  (TLV*)  for  coal 
mines  and  its  1973  list  for  metal  and 
nonmetal  mines.  These  lists  do  not 
address  all  chemicals  known  to  be 
present  on  mine  property.  The 
commenters'  suggested  language  to  the 
proposed  rule  would  have  significantly 
changed  the  intent  and  scope  of 
HazCom  by  emphasizing  the  hazards 
associated  with  the  manner  or  process 
in  which  chemicals  are  used  by  persons 
off  mine  property,  instead  of 
emphasizing  the  hazards  to  miners. 

2.  Chemicals  Brought  to  the  Mine 

The  final  mle  is  substantively  the 
same  as  the  proposed  and  interim  final 
rules  in  its  requirements  for  a  chemical 
brought  to  a  mine.  Under  the  final  rule. 
you  must  review  the  chemical's  label  for 
any  hazard  warning  and  its  MSDS  for 
more  detailed  information.  If  the  label 
or  MSDS  indicates  a  hazard,  consider  it 
hazardous.  You  must  then  include  the 
chemical  on  the  list  of  hazardous 
chemicals  at  the  mine;  keep  a  copy  of 
the  MSDS  accessible  to  miners:  and 
train  miners  about  the  physical  and 
health  hazards,  the  protective  measures 
they  can  take  against  these  hazards,  and 
the  content  of  the  HazCom  program.  If 
you  do  not  want  to  rely  on  the  chemical 
manufacturer  or  supplier,  you  may 
evaluate  the  chemical  yourself.  If  you 
do,  we  will  require  you  to  demonstrate 
that  you  have  conducted  a  thorough 
evaluation  of  the  available  evidence. 

The  number  and  types  of  different 
hazardous  chemicals  brought  to  the 


mine  depends  on  the  size  and  type  of 
the  operation.  These  chemicals  can 
range  from  bulk  raw  materials,  such  as 
ammonium  nitrate  for  use  in  blasting 
agents,  to  small  quantities  of  highly 
hazardous  chemicals  used  in  quality 
control  laboratories.  Diesel  fuel, 
antifr'eeze,  motor  or  hydraulic  oil,  brake 
fluid,  lubricants,  adhesives,  paints,  and 
solvents  are  a  few  of  the  materials 
commonly  brought  to  mining  operations 
that  would  require  you  to  ask  the 
question:  Is  this  a  hazardous  chemical? 

The  written  HazCom  program  requires 
you  to  document  how  you  determined 
the  hazards  of  the  chemicals  at  your 
mine  and  to  make  a  list  of  those  found 
to  be  hazardous.  For  a  chemical  brought 
to  the  mine,  you  need  to  review  its  label 
and  MSDS.  The  final  mle,  consistent 
with  the  interim  final  mle,  requires  you 
to  make  a  hazard  determination  for  each 
chemical  at  your  mine  to  which  miners 
can  be  exposed  regardless  of  how  the 
chemical  is  used. 

3.  Chemicals  Produced  at  the  Mine 

The  final  mle.  as  in  the  proposed  mle 
and  interim  final  mle,  defines  a 
chemical  as  any  element,  chemical 
compound,  or  mixture  of  these  and 
requires  you  to  identify  what  chemicals 
you  produce  at  your  mine.  Chemicals 
produced  at  your  mine  include — 

•  Those  that  you  mine  or  process  to 
sell,  such  as  coal  or  cmshed  stone: 

•  The  mixtures  you  create,  such  as 
flotation  reagents  or  blasting  agents: 

•  The  by-products  of  mining  and  ' 
milling,  such  as  diesel  exhaust, 
hydrogen  sulfide,  or  gases  from 
combustion  or  blasting:  emd 

•  The  materials  discarded  bom 
mining  operations,  such  as  tsdlings. 

Every  mine  product  is  a  chemical,  but 
not  all  are  hazardous  for  the  purposes  of 
HazCom.  You  must  determine  if  the 
chemical  has  any  harmful  properties 
that  could  pose  a  physical  or  health 
hazard.  You  must  determine  what  the 
hazards  and  protective  measures  are  so 
that  you  can  prepare  an  appropriate 
label  and  MSDS.  Again,  HazCom  does 
not  require  you  to  take  additional 
protective  action,  as  might  be  required 
by  a  risk-based  mle.  HazCom  requires 
you  to  inform  miners  about  a  chemical's 
hazards  that  are  based  on  scientifically 
valid  evidence  from  either  your  own 
testing  or  the  published  results  of  other 
testing  or  studies. 

For  example,  if  your  product  is  sand 
and  gravel  or  crushed  limestone, 
respirable  crystalline  silica  is  likely  to 
be  the  only  hazardous  component,  and 
you  are  already  training  your  miners 
about  its  hazards.  Because  respirable 
crystalline  silfca  is  so  prevalent  in  mine 
products,  we  expect  that  you  will  be 


required  to  produce  an  MSDS  for  your 
product.  You  will  have  to  ensure  that 
your  label  identifies  the  product  as 
containing  silica  and  that  crushing  or 
grinding  may  produce  respirable 
crystalline  silica,  which  is  a  human 
carcinogen. 

Sources  for  identifying  hazardous 
chemicals.  The  proposed  and  interim 
final  mles  were  essentiallv  identical  to 
each  other  and  OSHA's  HCS.  hi  the 
proposed  and  interim  final  rules,  the 
primary  difference  with  OSHA's  HCS 
was  the  use  of  MSHA's  list  of 
substances  in  place  of  OSHA's.  The 
final  mle  requires  that,  if  you  produce 
a  chemical,  you  must  determine  its 
physical  hazards  based  on  available 
evidence  or  testing.  You  must  consider 
the  chemical  to  be  a  health  hazard  if  it 
is  listed  in  any  one  of  the  following  five 
recognized  authorities  or  sources: 

•  Title  29  Code  of  Federal 
Regulations  (29  CFR)  part  1910.  subpart 
Z.  Toxic  and  Hazardous  Substances. 

•  Title  30  Code  of  Federal 
Regulations  (30  CFR)  chapter  I. 

•  ACGIH*  Worldwide  (American 
Conference  of  Governmental  Industrial 
Hygienists),  2001  TLVs  and  BEP's. 
Threshold  Limit  Values  for  Chemical 
Substances  and  Physical  Agents  & 
Biological  Exposure  Indices. 

•  National  Toxicology  Program 
(NTP),  Ninth  Annual  Report  on 
Carcinogens  (January  2001). 

•  International  Agency  for  Research 
on  Cancer  (lARC),  Monographs  and 
related  supplements.  Volumes  1  through 
77. 

In  the  final  mle,  we  have  responded 
to  comments  to  the  interim  final  rule  by 
removing  ACGIH's  TLV*  list  as  a 
reference  for  determining  if  a  mixture 
produced  at  the  mine  would  have  been 
considered  carcinogenic.  It  remains  as  a 
source  in  determining  whether  a 
chemical  is  hazardous.  While  ACGIH 
provides  valuable,  it  is  not  recognized 
as  a  special  authority  on  carcinogens  in 
the  same  way  that  NTP  and  lARC  are. 
We  believe  that  NTP  and  lARC  have 
current  and  comprehensive  lists  of 
carcinogens  and  that  miners  would  lose 
no  protections  by  our  deletion  of  ACGIH 
as  a  reference  for  determining 
carcinogenicity.  We  also  have  added 
OSHA's  list  of  substances  to  ease  the 
burden  of  mine  operators  who  have 
operations  in  both  OSHA  and  MSHA 
jurisdiction  and  who  would  prefer  to 
use  a  single  source  (OSHA)  in  their 
HazCom  program  for  all  their 
operations. 

In  response  to  comments  to  the 
interim  final  mle,  that  you  should  not 
be  held  accountable  for  the  future 
actions  of  these  referenced 
organizations,  we  also  revised  the  final 
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rule  so  you  only  need  to  refer  to  the 
chemical  lists  compiled  by  ACGIH, 
NTP.  and  lARC  as  of  2001. 

Reference  to  these  dociunents  in 
HazCom  does  not  set  exposure  limits, 
does  not  define  criteria  tor  determining 
the  chemical's  hazards,  and  does  not 
otherwise  set  standards  for  mine 
operator  behavior.  This  final  rule  does 
not  require  you  to  determine  whether 
the  concentration  of  the  chemical  in  the 
mine  environment  or  whether  the 
exposure  of  a  miner  exceeds  a  limit 
recommended  by  one  or  more  of  these 
five  sotuces.  If  there  is  a  potential  for 
harm  and  a  potential  for  exposure,  the 
chemical  is  hazardous  for  the  purposes 
of  HazCom.  You  must  tell  your  miners 
about  the  hazards  that  are  known  and 
give  them  information  relevant  to  the 
safis  performance  of  their  tasks. 

Using  ACGIH.  NTP.  and  lARC  to 
determine  if  a  chemical  is  hazardous. 
Some  commenters  to  the  interim  final 
rule  recommended  that  we  rewrite  this 
provision  to  require  that  "operators  who 
produce  chemicals  must  determine  the 
chemicals"  hazards'  and  not  specify  the 
basis  for  the  determination.  These 
commenters  felt  that  this  language 
would  make  the  requirement  more 
performance  oriented,  would  avoid 
incorporation  by  reference,  and  would 
allow  operators  to  choose  the  best 
methods  for  this  assessment  based  on 
the  best  available  sources  at  the  time  of 
the  assessment. 

Referencing  these  sources  in  HazCom 
complies  with  the  requirements  of 
$  101(a)(6)(A)  of  the  Mine  Act,  which 
requires  the  agency,  when  developing 
mandatory  standards,  to  consider  "the 
latest  scientific  evidence  in  the  field." 
Our  references  in  HazCom  are  not 
"incorporations-by-reference"  because 
they  are  merely  used  as  screening  and 
identification  aids.  You  can  conduct 
chemical  testing  as  an  alternative. 

The  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH),  the  National  Toxicology 
Program  (NTP),  and  the  International 
Agency  for  Research  on  Cancer  (LARC) 
publish  authoritative  doounents  that 
are  recognized  worldwide  for  the  high 
quality  of  their  impartial,  science-based 
assessments  of  chemical  hazards.  Their 
committees  are  composed  of  experts 
known  and  esteemed  in  their  fields.  The 
LARC  Monographs  and  related 
supplements,  the  ACGIH  TLV^s,  and 
the  NTP  Annual  Report  on  Carcinogens 
consider  large  numbers  of  studies  and 
take  into  account  the  conclusions  of 
other  groups  who  peer  review  data 
about  a  chemical's  hazards. 

Our  1990  proposed  nUe  and  the  2000 
interim  final  rule  would  have  required 
mine  operators  to  refer  to  MSHA 


standards  and  the  latest  editions  of 
publications  by  the  ACGIH,  NTS,  and 
lARC  when  deciding  if  a  chemical 
produced  at  the  mine  was  to  be 
considered  hazardous.  For  mixtures 
produced  at  the  mine,  we  set  1%  of  a 
mixtxue's  concentration  for  health 
hazards  and  0.1%  for  carcinogenic 
hazards  as  the  cut-off  or  trigger  points 
for  the  mixture's  inclusion  imder 
HazCom  using  these  same  organizations' 
documents. 

In  response  to  comments  to  the 
interim  final  rule,  the  final  rule  requires 
operators  to  use  MSHA  and  OSHA 
standards,  the  2001  edition  of  the 
ACGIH  TLV»s:  NTP's  Ninth  Annual 
Report  on  Carcinogens,  January  2001; 
and  lARC  Monographs  and  related 
supplements,  Volumes  1  through  77.  We 
have  also  added  OSHA  standards  29 
CFR  part  1910,  subpart  Z,  Toxjc  and 
Hazardous  Substances  as  a  reference  for 
initiating  a  chemical's  inclusion  in  the 
mine's  HazCom  program. 

Many  commenters  to  the  proposed 
and  interim  final  rules  strongly  opposed 
including  ACGIH,  NTP,  or  lARC  in  the 
hazard  determination  section  of  a  final 
rule.  These  commenters  also  objected  to 
our  use  of  lARC  and  NTP  publications 
as  authoritative  sources  for  identifying 
certain  chemicals  as  carcinogens.  Some 
of  these  commenters  felt  that  these 
organizations  may  identify  a  substance 
as  a  possible  human  carcinogen  based 
upon  the  results  of  a  single  animal  study 
and  that  animal  studies  alone  should 
not  be  relied  on  to  identify  human 
carcinogens.  Others  felt  that  these 
organizations  only  considered  positive 
studies  (those  shovring  an  adverse 
health  effect)  and  not  negative  studies 
(those  that  were  inconclusive  or  did  not 
show  a  health  effect)  when  determining 
that  a  chemical  is  a  carcinogen  or  a 
suspected  carcinogen. 

Some  commenters  opposed  oux> 
reliance  on  an  automatic  trigger,  such  as 
a  hazard  determination  made  by  one  of 
these  organizations,  to  deem  a  chemical 
as  hazardous  without  considering  the 
risk  posed  in  a  given  situation.  One 
commenter  stated  that  any  reference  to 
ACGIH.  NTP,  or  LARC  in  the  rule  is 
inappropriate  because  these  institutions 
make  determinations  based  on  "strength 
of  evidence  analysis"  and  defer  "wei^t 
of  evidence  determinations"  to 
regulatory  authorities.  This  commenter 
felt  that,  as  in  our  proposed  air  quality 
rule,  we  shoidd  adhere  to  the  guidelines 
of  the  Office  of  Science  and  Technology 
Policy  (OSTP)  because  HazCom 
ultimately  woidd  reference  our  final  air 
quality  standard.  OSTP  guidelines 
address  the  use  of  "strength  of 
evidence"  and  "weight  of  evidence" 
analysis  in  quantitative  risk  assessment. 


Most  commenters  on  our  use  of  these 
publications  opposed  such  use,  stating 
that  including  references  to  these  woiUd 
be  an  incorporation-by-reference 
without  following  the  proper 
rulemaking  procedures.  They  stated  that 
ACGIH's,  NTP's,  and  LARC's  decision- 
making processes  are  deficient  because 
they  restrict  public  or  peer  input.  They 
furdier  stated  that  the  absence  of  public 
comment  and  external  peer  review 
raises  significant  questions  regarding 
the  quality  of  any  science-based 
decision-making  process.  These 
commenters  added  that  our  rulemaking, 
because  it  goes  through  an  established 
process,  provides  the  only  basis  for 
establishing  valid  references  for  hazard 
determination  piuposes. 

Some  commenters  also  strongly 
objected  to  referencing  either  the  latest 
edition  or  subsequent  monographs  or 
supplements  of  these  sources  because 
such  references  fail  to  advise  the 
regulated  community  of  the  standard  of 
conduct  to  which  they  are  expected  to 
conform.  They  commented  further  that 
we  may  only  incorporate-by-reference 
materials  in  existence  at  the  time  we 
promidgate  a  final  rule. 

Several  commenters  to  the  interim 
final  rule  asserted  that  the  incorporation 
by  reference  of  NTP,  lARC.  and  ACGIH 
constitutes  an  impermissible  delegation 
of  authority  and  a  violation  of  the 
Administrative  Procediue  Act,  and 
relying  on  these  standards  organizations 
constitutes  an  illegal  federal  advisory 
committee.  Finally,  these  commenters 
claim  that  our  participation  in  these 
entities'  committees  and  our  subsequent 
incorporation  of  their  standards 
constitute  a  conflict  of  interest. 

We  acknowledge  that  the  final  rule 
refers  to  LARC,  ACGIH,  and  NTP 
documents.  We  disagree  with  those 
commenters  that  assert  that  referencing 
these  sources  in  the  nde  constitutes  a 
delegation  of  authority.  As  stated  in  the 
preamble  to  the  interim  final  rule,  as 
well  as  the  proposed  rule,  the  inclusion 
of  these  sources  in  the  HazCom  standard 
rule  aids  in  the  identification  of 
hazardous  chemicals. 

As  stated  previously,  we  wrote 
HazCom  so  its  substance  would  be 
similar  to  OSHA's  HCS.  We  wanted  to 
provide  the  same  protections  to  miners 
that  employees  under  OSHA's 
jurisdiction  have  and  make  enforcement 
predictable  (to  the  extent  possible)  for 
operators  who  have  operations  under 
both  OSHA's  and  MSHA's  jurisdiction. 
OSHA  requires  that — 

Chemical  manufacturers,  importers  or 
employers  evaluating  chemicals  shall 
identify  and  consider  the  available  scienUfic 
evidence  concerning  such  hazards.  Few 
health  hazards,  evidence  which  is 


statistically  signiRcant  and  which  is  based  on 
at  least  one  positive  study  conducted  in 
accordance  with  established  scientiRc 
principles,  is  considered  to  be  sufficient  to 
establish  a  hazardous  effect  if  the  results  cf 
the  study  meet  the  definitions  of  health 
hazards  in  this  section. 

We  believe  that  the  referenced 
organizations  are  recognized  as 
authorities  on  hazardous  chemicals  and 
knowledgeable  about  established 
scientific  principles.  Their  decision- 
making committees  are  composed  of 
noted,  credentialed  experts  in  their 
fields.  Documents  such  as  the  LARC 
Monographs  and  related  supplements, 
the  ACGIH  TLV®s,  and  the  NTP  Annual 
Report  on  Carcinogens,  do  not  attempt 
to  quantify  the  degree  of  risk.  Their 
findings  sununarize  large  numbers  of 
studies  and  include  conclusions  made 
by  groups  that  peer  review  the  data 
submitted  as  evidence  about  a 
chemical's  hazards.  We  believe  that  the 
findings  of  these  groups  provide 
sufficient  evidence  to  warrant  informing 
miners  of  the  hazard,  even  though  in 
some  cases  the  data  may  not  be 
sufficient  to  support  further  regulatory 
action,  such  as  establishing  specific 
exposure  levels  and  requiring  use  of 
control  technology  to  limit  exposiue. 
Using  these  lists  as  a  screening  tool 
reduces  the  resources  an  operator  would 
otherwise  have  to  use  to  determine  if  a 
chemical  is  hazardous.  Including  these 
sources  in  the  HazCom  standard  does 
not  increase  compliance  obligations  for 
mine  operators. 

If  the  Commenters  objecting  to  the  use 
of  these  references  meant  to  address 
whether  or  not  the  chemicals  are  knoum 
to  be  hazardous,  the  chemicals  are  listed 
in  the  five  sources  (MSHA,  OSHA,  NTP, 
lARC,  ACGIH)  because  scientific  studies 
have  indicated  that  they  are  hazardous. 
Although  mines  use  a  large  number  and 
variety  of  hazardous  chemicals,  mines 
produce  only  a  limited  number.  We 
expect  most  hazardous  chemicals 
produced  at  mines  to  be  listed. 

The  alternative  to  using  these  five 
sources  as  a  screening  tool  would  be  for 
an  operator  to  conduct  a  thorough 
search  of  available  literature  to 
determine  if  the  chemical  is  hazardous, 
in  addition  to  finding  any  statistically 
significant,  scientifically  valid  studies 
that  report  the  chemical's  hazards.  This 
may  involve  locating  a  document  that 
could  be  outdated  or  out  of  print,  or 
operators  conducting  their  own 
chemical  testing.  We  believe  that  listing 
these  sources  aids  many  smaller 
operators,  in  particular,  who  otherwise 
would  not  know  what  sources  they 
could  rely  on  to  determine  if  a  chemical 
is  truly  hazardous. 


OSHA's  HCS  defines  a  health  hazard 
as — 

•  •  *  a  chemical  for  which  there  is 
statistically  significant  evidence  based  on  at 
least  one  study  conducted  in  accordance 
with  established  scientific  principles  that 
acute  or  chronic  health  effects  may  occur  in 
exposed  employees.  (Emphasis  added) 

By  using  these  five  sources  as  a 
screening  tool,  we  intend  to  minimize 
the  nuinber  of  literature  searches  and, 
thus,  the  compliance  burden. 

As  stated  previously  in  the  preamble 
to  the  interim  final  rule,  we  expect  most 
hazardous  chemicals  produced  at  mines 
to  be  listed  in  these  sources.  Other 
sources  not  cited  in  the  proposed, 
interim  final,  or  final  rules  also  can 
provide  valuable  information.  Other 
reputable  sources  of  scientific 
information  can  be  referred  to,  such  as 
the  NIOSH  Registry  of  Toxic  Effects  of 
Chemical  Substances,  the  NIOSH  Pocket 
Guide  to  Chemical  Hazards,  or  chemical 
databases  on  the  internet. 

We  disagree  with  comments  that 
MSHA  personnel  participating  on 
ACGDi  conunittees  or  with  other  private 
standards-setting  groups  (consensus 
standards)  is,  inherently,  a  conflict  of 
interest.  The  U.S.  Office  of  Management 
and  Budget  (OMB)  encourages 
scientists,  engineers,  and  other 
professionals  in  federal  service  to  work 
with  such  organizations  knowing  that 
the  opportunities  for  improved 
understanding  can  be  achieved  by 
exchanges  of  information  with  industry, 
labor,  and  representatives  of  other 
federal  agencies. 

In  summary,  if  evidence  exists  that  a 
chemical  is  hazardous,  the  HazCom 
final  rule  requires  a  mine  operator  to 
inform  potentially  exposed  miners 
about  these  hazards  whether  they  are 
listed  by  ACGIH  or  not.  The  actions  of 
ACGIH  to  adopt  a  different  or  additional 
exposiu^  limit  do  not  change  the 
hazards  of  a  chemical.  ACGIH  actions,  ' 
therefore,  do  not  create  additional 
compliance  obligations  under  HazCom. 

We  have  other  regulations  that 
incorporate-by-reference  ACGIH 
publications  as  well  as  those  of  other 
national  standards  setting  groups,  such 
as  American  National  Standards 
Institute  (ANSI)  and  the  American 
Society  for  Testing  and  Materials 
(ASTM).  The  incorporation  of  these 
standards  into  our  regulations  has  been 
done  in  accordance  with  the  standard- 
setting  requirements  of  §  101  of  the 
Mine  Act,  the  rulemaking  requirements 
of  the  Administrative  Procedures  Act, 
and  the  procedures  established  by  the 
Federal  Register.  For  example, 
referencing  these  sources  in  HazCom 
complies  with  the  requirements,  of 


§  101(a)(6)(A)  of  the  Mine  Act,  which 
requires  the  agency,  when  developing 
mandatory  standards,  to  consider  "the 
latest  scientific  evidence  in  the  field." 
Our  references  in  HazCom  are  not 
"incorporations-by-reference"  because 
they  are  simply  used  as  identification 
aids.  A  chemical  can  be  hazardous  and 
not  be  listed  in  one  of  these  documents. 
If  listed,  however,  experts  have  found 
the  chemical  to  be  hazardous  and  you 
do  not  have  to  make  your  own 
determination. 

Using  ACGIH.  NTP.  and  lARC  to 
determine  a  chemical's  hazards.  If  the 
commenters  objecting  to  the  use  of  the 
references  meant  to  address  the  nature 
of  the  harm,  the  circumstances  under 
which  the  chemical  can  cause  harm,  or 
the  level  of  exposure  at  which  harm 
becomes  likely,  we  recognize  that  there 
may  be  conflicting  information  in  the 
scientific  literatiue.  For  example — 

•  NTP  classifies  carcinogens  as  either 
"known  to  be  carcinogenic  to  humans" 
or  "reasonably  anticipated  to  be 
carcinogenic  to  humans"; 

•  LARC  classifies  carcinogens  as 
either  "carcinogenic  to  humans", 
"probably  carcinogenic  to  humans",  or 
"possibly  carcinogenic  to  humans";  and 

•  NIOSH  classifies  carcinogens  as 
either  a  "potential  occupational 
carcinogen"  or  not. 

We  agree  that  relying  solely  on  the 
information  from  any  of  these  sources 
may  not  be  sufficient  to  determine  the 
types  of  health  hazards  of  a  chemical  for 
the  purpose  of  developing  an  MSDS. 
That  is  because,  except  for  identifying 
certain  chemicals  as  either  carcinogens 
or  suspected  carcinogens,  these  sources 
contain  little  specific  information  on  the 
types  of  health  hazards  posed  or  the  , 
other  information  required  on  the      ' 
MSDS. 

Some  commenters  to  the  proposed 
rule  stated  that  it  would  be  a  great 
burden  on  the  mining  community  to 
find  out  if  recent  scientific  studies  show 
their  product  to  be  a  carcinogen  or  other 
type  of  chemical  hazard.  Although 
determining  the  hazards  of  a  chemical 
you  produce  could  be  more  time 
consuming,  we  do  not  believe  that  it  is 
overly  burdensome,  infeasible,  or 
impractical.  An  entire  segment  of  the 
publishing  industry,  the  trade  press, 
exists  to  inform  the  mining  industry 
about  new  production  equipment, 
legislative  and  regulatory  affairs, 
commodity  pricing,  changes  in 
construction  specifications,  bid 
proposals,  and  scientific  studies  that 
can  affect  the  commercial  value  of 
mining  products.  We  expect  that  the 
media,  trade  associations,  or  unions  will 
also  provide  the  mining  industry  with 
any  significant  new  information 


42338 


Federal  Register /Vol.  67,  No.  120 /Friday.  June  21.  2002 /Rules  and  Regulations 


concerning  the  hazards  of  their 
products. 

Table  1 :  Removed  from  Proposed 
Rule.  To  simplify  your  access  to  the 
information  rrom  these  sources,  we 
compiled  a  table  of  all  the  chemicals 
listed  in  them  and  included  this  table  in 
the  proposed  rule.  The  table  indicated 
which  of  the  four  sources  (MSHA.  NTP. 
lARC.  ACGIH)  would  give  you  more 
information  about  a  chemical's  health 
hazards  and  carcinogenicity.  Operators 
could  use  the  propoMd  table  to 
determine  quickly  if  the  chemical  they 
produced  was  a  health  hazard  rather 
than  having  to  refer  to  the  sources.  We 
thought  this  would  save  resources  if  the 
chemical  was  not  hazardous.  We 
intended  to  spare  operators  from 
looking  beyond  this  table  to  determine 
whether  a  chemical  posed  a  health 
hazard.  We  had  intended  to  update  the 
table  as  needed. 

Several  commenters  to  the  proposed 
rule  agreed  that  we  should  allow 
operators  to  use  Table  1  to  determine  if 
the  chemicals  they  produce  are 
hazardous.  One  of  tnese  commenters  felt 
that  we  should  publish  this  table  as  an 
appendix  to  the  rule  and  that  it  should 
state  explicitly  that  operators  may  use 
this  table  to  determine  whether  a 
chemical  is  a  health  hazard  rather  than 
having  to  refer  to  the  four  sources. 
Another  of  these  commenters  suggested 
that  we  include  Chemical  Abstract 
Service  (CAS)  registry  numbers  in  the 
table  to  help  operators  identify  the 
chemical. 

Some  commenters  to  the  proposed 
rule  asked  that  we  not  include  the  table 
in  the  final  rule.  One  commenter  felt 
that  the  average  person  would  find  this 
list  of  hazardous  chemicals  difficiilt  and 
impractical  to  use.  Others  expressed 
concern  that  the  list  may  not  indicate  all 
the  potentially  hazardous  materials 
produced  or  used  at  the  mine  and 
favored  the  OSHA  HCS's  one-study 
approach. 

One  commenter  objected  to  the 
proposed  rule's  reference  to  a  table  in 
the  proposed  air  quality  standard  before 
we  published  the  air  quality  standards 
as  a  final  rule.  Some  commenters 
supported  our  intention  to  reference  the 
firual  air  quality  standards  in  the  hazard 
determination  provision.  That  support, 
however,  was  contingent  upon  our 
establishing  permissible  exposure  limits 
(PELs)  at  levels  that  prevent  material 
impairment  of  health  or  functional 
capacity.  These  commenters  further 
stated: 

PEL'S  and  carcinogens  validated  through  the 
rulemaking  process  will  enable  operators 
who  ship  chemicals  to  evaluate  whether 
those  chemicals  present  a  health  hazard 
under  conditions  of  intended  use.  When 


proposed  30  CFR  Parts  58  and  72  are  validly 
promulgated,  MSHA  should  amend  proposed 
30  CFR  Pari  46.3(a)  to  incorporate  those 
provisions. 

Although  the  final  rule  continues  to 
reference  NTP.  LARC,  and  ACGIH,  it 
does  not  include  a  table  of  hazardous 
chemicals.  We  deleted  the  list  from  the 
interim  final  and  final  rules  because  it 
would  have  required  continual  updating 
to  be  relevant  and  timely  for  miners  and 
mine  operators.  Instead,  we  decided  to 
put  a  list  of  chemicals  known  to  be 
hazardous  in  the  MSHA  Toolbox  for  this 
final  rule.  We  intend  to  place  both  of 
these  references  on  our  website  and 
provide  links  to  other  websites,  such  as 
NIOSH  and  university  collections  of 
MSDSs.  Access  to  the  MSHA  web  site, 
internet  news  services,  libraries,  and 
databases  will  allow  you  to  obtain  the 
most  recent  and  reliable  information 
soon  after  it  becomes  available. 

4.  Mixtures  Produced  at  the  Mine 

The  best  way  to  determine  the 
hazards  of  a  mixtvire  is  to  test  the 
mixture  as  a  whole.  You  would  then  use 
the  results  of  that  testing  to  make  a 
determination  as  to  whether  or  not  the 
mixture  poses  a  hazard  and  the  nature 
of  the  hazard.  We  recognize  that  most 
operators  do  not  have  the  facilities  and 
equipment  to  conduct  this  testing. 

For  mixtures  not  tested  as  a  whole, 
the  final  rule  establishes  the  same 
criteria  as  the  OSHA  HCS  and  as  the 
proposed  and  interim  final  rules  for 
determining  the  hazards  of  the  mixtxue 
based  on  its  ingredients.  You  must  use 
available  scientifically  valid  evidence  to 
determine  the  mixture's  physical 
hazards  and  rely  on  available  health 
hazard  information  for  the  mixture's 
ingredients  to  determine  its  health 
hazards. 

•  You  must  conclude  that  the  mixture 
is  a  health  hazard  if  at  least  1%  of  the 
mixture  is  a  chemical  that  is  a  health 
hazard. 

•  You  must  conclude  that  the  mixture 
is  a  carcinogenic  hazard,  a  special  class 
of  health  hazard,  if  at  least  0.1%  of  the 
mixture  is  a  chemical  that  is  a  known 

or  suspected  carcinogen. 

Determining  the  hazards  of  mixtures. 
Hazardous  mixtures  are  commonly 
created  at  mines  to  captiire  the  valuable 
components  of  an  ore  and  produce  a 
n^ining  commodity.  In  writing 
HazCom's  requirements  for  mixtures, 
we  needed  to  ensure  that  operators 
would  inform  miners  about  the 
potential  hazards  of  chemicals  in 
mixtiues  before  they  reached  an  unsafe 
concentration.  Setting  a  cutoff  point  had 
to  account  for  a  broad  band  of  chemical 
toxicity  bom  the  mildly  hazardous  to 
the  mortally  dangerous.  Carcinogens 


posed  such  a  serious  potential  harm  that 
they  needed  to  be  treated  separately.  We 
also  recognized  that  we  needed  a  simple 
threshold  that  would  help  operators  to 
decide  when  to  include  a  chemical 
mixture  in  their  HazCom  program. 
A  number  of  commenters  to  the 
proposed  rule  wanted  the  final  rule  to 
allow  you  to  determine  the  hazards  of 
mixtxues  of  chemicals  in  the  same  way 
you  would  determine  the  hazards  of 
individual  chemical  compounds  or 
elements,  i.e.,  under  conditions  of 
intended  use-  They  believed  that 
mixtiues  should  not  be  treated 
differently  from  other  chemicals, 
although  they  may  present  additional 
health  or  physical  hazards.  These 
commenters  stated  that  you  should — 

•  Test  the  mixture  as  a  whole: 

•  If  not  tested  as  a  whole,  determine 
whether  a  component  of  the  mixture 
presents  a  health  hazard  under 
conditions  of  intended  use  and  if  it 
constitutes  a  physical  hazard;  or 

•  Assimie  Uiat  a  component  presents 
a  health  hazard  imder  conditions  of 
intended  use  and  that  the  mixture 
presents  the  same  hazird,  and  use 
whatever  scientifically  valid  evidence  is 
available  on  the  components  of  the 
mixture  to  determine  the  mixture's 
physical  hazards. 

Several  commenters  to  the  proposed 
rule  objected  to  the  requirement  that  if 
a  mixtiue  has  not  been  tested  as  a 
whole,  you  must  assume  that  it  will 
pose  the  same  health  hazards  and 
carcinogenic  hazards  as  each  of  its 
components.  Other  commenters  to  the 
proposed  and  interim  final  rules 
recommended  that  the  health  hazards  of 
mixtxires  be  based  on  either 
experimental  evidence  or  weight  of 
experience  and,  if  known,  dosage  and 
exposure.  Others  argued  that  the 
concentration  levels  of  1.0%  for 
hazardous  components  of  a  mixture, 
and  0.1%  for  carcinogenic  components, 
had  been  chosen  arbitrarily  and  that 
there  are  no  studies  showing  relevance 
to  these  levels  with  regard  to  health 
hazards. 

We  believe  that  a  concentration  of 
1.0%  of  a  hazardous  chemical's  mixture 
and  0.1%  of  a  carcinogen's  mixture  will 
set  a  reasonable  trigger  or  cutoff  point 
that  will  provide  enough  notice  to 
miners  that  they  will  be  able  to  protect 
themselves  while  giving  clear  guidance 
to  operators  that  they  will  know  when 
they  must  include  a  chemical  in  their 
HazCom  program. 

OSHAhaddetermined that  1.0%  of 
the  mixture  was  a  reasonable 
concentration  to  include  a  hazardous 
chemical  in  an  employer's  HCS 
program.  Like  OSHA,  we  found  that  the 
coinmentOTS  who  objected  to  these 
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levels  did  not  suggest  an  alternative.  We 
believe  that  common  criteria  for  hazard 
determination  with  other  industries  is 
beneficial.  Uniform  criteria  allow  for  the 
hee  flow  of  hazard  information  among 
all  industry  sectors  regardless  of  which 
agency  promulgates  the  regulations. 
This  reduces  burden.  The  final  rule  sets 
concentration  levels  of  1.0%  for 
hazardous  components  of  a  mixture  and 
0.1%  for  carcinogenic  components  to 
absolve  the  operator  from  having  to 
evaluate  and  list  chemicals  present  in 
small  quantities,  which  are  not  likely  to 
result  in  substantial  exposures  to  known 
hazards. 

We  added  language  to  the  final  rule  to 
clarify  that  carcinogenicity  is  a  subset  of 
health  hazard.  The  1.0%  level  refers  to 
non-carcinogenic  health  hazards  and  the 
0.1%  level  refers  to  carcinogenic  health 
hazards.  This  provision  is  substantively 
the  same  as  the  proposed  and  interim 
final  rules  and  OSHA's  HCS.  As 
discussed  above,  ACGIH  has  been 
dropped  as  one  of  the  carcinogenic 
references. 

Trace  ingredients.  The  proposed  rule 
stated  that,  if  you  have  evidence 
indicating  that  a  component  of  the 
mixture  could  be  released  in 
concentrations  that  would  exceed  an 
established  MSHA  PEL  or  ACGIH  TLV®, 
or  could  present  a  health  risk  to  miners, 
you  must  assume  that  the  mixture 
presents  the  same  hazard.  A  number  of 
commenters  opposed  the  proposed 
rule's  reference  to  the  ACGIH  TLV®s 
and  suggested  that  the  final  rule 
reference  only  MSHA  health  standards. 
Commenters  to  the  proposed  rule 
expressed  concern  that  the  resources 
spent  on  determining  the  potential 
release  of  a  hazardous  trace  component 
of  a  mixture  dilutes  the  resources 
available  to  address  real  hazards.  We 
contend,  however,  that  if  a  trace 
ingredient  can  be  released  from  the 
mixture  at  concentrations  that  can  pose 
a  health  risk  to  miners,  such  as 
concentrations  exceeding  its  PEL  or 
TLV*.  this  trace  component  is  properly 
considered  a  hazard. 

Another  commenter  to  the  proposed 
rule  recommended  that  the  final  rule  be 
more  performance  oriented  and 
suggested  that  we  reword  this  section  to 
state: 

If  the  operator  has  reason  to  believe  that 
lesser  amounts  than  listed  in  item  (2)  could 
reasonably  present  a  health  risk  they  will  be 
assumed  to  present  the  same  hazard. 

In  response  to  these  comments,  we 
used  more  performance-oriented 
language  in  the  interim  final  and  final 
rules.  HazCom  requires  you  to  assume 
that  a  mixture  presents  the  same  hazard 
as  a  component  if  you  have  evidence 


that  the  component  could  be  released 
from  the  mixture  in  a  concentration  that 
could  present  a  health  risk  to  miners. 
For  example,  the  MSDS  may  indicate 
that  a  particular  trace  component  reacts 
with  other  components,  diffuses  into  the 
packaging,  or  evaporates  over  time.  In 
this  example,  if  the  trace  component  is  , 
hazardous,  you  must  inform  miners 
about  this  information  and  its 
implications  for  them,  and  comply  with 
the  applicable  HazCom  provisions. 

We  do  not  intend  that  you  conduct 
research  for  chemicals  brought  to  the 
mine:  however,  you  must  obtain  an 
MSDS  for  them  to  determine  whether  or 
not  a  trace  component  can  be  released 
from  the  mixture  in  a  hazardous 
concentration.  Ovir  intent  is  that,  if  you 
determine  the  trace  ingredient  can 
present  a  hazard,  then  you  must  include 
this  information  in  your  initial  HazCom 
training,  as  well  as  in  parts  46  and  48 
training.  Similarly,  you  must  determine 
potential  hazards  frx>m  trace  ingredients 
in  hazardous  chemicals  you  produce, 
including  mixtures  and  by-products  of 
mining  activities.  This  requirement  is 
consistent  with  MSHA's  HazCom 
proposed  and  interim  final  rules  and 
OSHA's  HCS,  and  provides  consistency 
in  the  level  of  protection  for  miners. 

The  final  rule  eliminates  unnecessary 
language  but  retains  generally  the  same 
requirement  as  the  proposed  and  the 
interim  final  rules.  This  provision 
recognizes  that  even  trace  components 
of  a  mixture  could  cause  harm  if  a 
sufficient  quantity  is  released  from  the 
mixture. 

Respirable  crystalline  silica.  A 
number  of  commenters  to  the  proposed 
rule  expressed  concern  that  lARC  has 
designated  respirable  crystalline  silica 
as  a  probable  human  carcinogen. 
Several  commenters  were  concerned 
that  the  requirements  for  determining 
the  hazards  of  mixtures  that  had  not 
been  tested  as  a  whole  did  not  take  into 
account  that  a  chemical  is  hazardous 
only  when  it  is  encountered  in  a 
specific  physical  state  or  form. 
Specifically,  they  felt  that  the  proposed 
rule  would  have  required  you  to 
determine  that  any  untested  mixture 
that  contains  0.1%  or  greater  of 
respirable  crystalline  silica  is 
carcinogenic.  They  pointed  out  that 
L\RC's  Monograph  No.  42  and 
Supplement  7  and  NTP's  addition  of 
this  substance  to  its  list  in  its  6th 
Edition  address  only  the  respirable 
crystalline  form  of  silica  as  a  human 
carcinogen  and  not  other  forms  of 
crystalline  silica. 

We  agree  that  it  is  the  respirable  form 
of  crystalline  silica  that  is  designated  as 
a  human  carcinogen  in  the  sources 
listed  in  the  final  rule.  Therefore,  if  the 


mixture  contains  0.1%  or  greater  of 
crystalline  silica,  you  must  determine 
the  percentage  that  is  respirable  or 
capable  of  being  liberated.  Any  required 
label  and  MSDS  for  products  containing 
concentrations  of  0.1%  or  more  of 
respirable  crystalline  silica  must 
indicate  this  potential  health  hazard. 
HazCom  also  requires  you  to  inform 
miners  about  the  carcinogenic  hazard 
frY>m  exposure  to  respirable  cr>'stalline 
silica. 

Physical  hazards.  Comments  on  the 
proposed  rule  indicated  that  you  may 
find  it  difficult  to  categorize  Uie 
physical  hazards  of  some  mixtures 
because  of  the  stratification  or 
deterioration  that  may  occur  in  these 
mixtures  during  storage  and  handling. 
To  ensure  that  all  hazards  of  a  mixture 
are  properly  addressed,  this  commenter 
felt  that  we  should  require  you  to  use 
persons  who  are  qualified  by  education, 
experience,  and  training  to  determine 
the  hazards  of  a  mixture  with  respect  to 
its  use  in  mines.  We  expect  that  most  of 
the  information  necessary  to  determine 
the  hazards  of  a  mixture  are  available  in 
MSDSs  or  other  publications.  Because 
you  are  responsible  for  making  this 
determination,  and  often  the  most 
qualified,  we  expect  that  you  will  make 
the  determination  yourself  or  select  a     • 
competent  person  to  do  it. 

The  proposed  rule  stated  that  if  a 
chemical  is  not  tested  as  a  whole,  you 
must  use  "whatever"  scientifically  valid 
evidence  is  available  to  determine  the 
mixture's  physical  hazard.  The  word 
"whatever"  was  removed  from  the  final 
rule  at  the  request  of  commenters  to  the 
interim  final  rule.  This  minor 
syntactical  change  did  not  affect  the 
meaning  of  the  standard  and,  therefore, 
does  not  reduce  protection  for  miners. 

5.  Hazardous  Chemical 

One  commenter  to  the  proposed  rule 
felt  that  chemical  may  be  interpreted 
restrictively  to  mean  that  only  the 
chemicals  you  produce  require  a  hazard 
determination.  This  commenter  felt  that 
we  should  state  clearly  that  all  mining 
products,  including  minerals,  ore.  and 
miscellaneous  materials,  require  a 
hazard  determination.  Another 
commenter  to  the  proposed  rule 
recommended  that  we  use  the  term 
hazardous  material  rather  than 
hazardous  chemical  because  operators 
and  miners  are  more  likely  to  associate 
that  term  with  minerals,  ores,  and  other 
materials  that  occur  naturally. 

We  use  the  term  hazardous  chemical 
in  HazCom  to  be  consistent  with  its  use 
in  OSHA's  HCS.  It  is  used  by  a  wide 
variety  of  industries  and  has  been  the 
subject-of  much  clarification  in  the  15 
years  since  OSHA  promulgated  its  HCS. 
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We  believe  that  the  definition  of 
chemical  in  the  proposed,  interim  final, 
and  final  rules  is  more  widely 
applicable  and  less  open  to 
misinterpretation  than  the  alternatives 
suggested. 

D.  Subpart  D — HazCom  Program 

All  mines  must  have  a  written 
HazCom  program.  The  written  program 
does  not  have  to  be  lengthy  or 
complicated,  and  some  operators  may 
be  able  to  rely  on  existing  HazCom 
programs  to  comply  with  the 
requirements  of  the  final  rule.  As 
mining  processes  change  and  as  new 
chemicals  are  brought  onto  mine 
property,  you  must  update  your  written 
program  to  reflect  these  changes. 

Commenters  to  the  proposed  and 
interim  final  rules  stated  that  written 
programs  are  an  unnecessary  paperwork 
burden,  rarely  if  ever  used.  They 
declared  that  the  written  program 
requirement  in  particular  seemed 
unnecessary  if  training  requirements 
were  retained,  since  operators  will  be 
training  miners  on  their  mine's  HazCom 
policies  and  procedures.  These 
commenters  asked  that  we  exempt  those 
mines  where  hazardous  chemicals  are 
neither  used  nor  produced  from  the 
requirement  to  have  a  written  HazCom 
program. 

We  do  not  agree  with  these 
commenters.  In  our  experience,  we  have 
foimd  that  the  mining  industry  is  highly 
dependent  on  processes  and  machinery 
that  use.  to  name  a  few  common 
examples,  explosives,  diesel  fuel,  or 
gasoline  in  order  to  extract  mine 
products  from  the  earth.  Maintenance  of 
equipment  or  facilities,  even  at  the 
simplest  operations,  is  in  an  industrial 
environment. 

MSHA  intends  that  the  written  hazard 
communication  program  be  your  plan 
for  how  you  will  implement  HazCom  at 
your  mine.  The  final  rule  requirements 
on  HazCom  program  are  flexible, 
allowing  you  to  design  your  HazCom 
program  taking  into  account  the  specific 
circumstances  at  your  mine. 

Mines  are  dynamic  work 
environments  that  change  their  methods 
to  adjust  to  changing  needs.  If  a  mine 
does  not  have  a  hazardous  chemical,  we 
believe  the  miners  at  that  property  are 
better  served  by  requiring  the  mine 
operators  to  review  their  processes  and 
inventories  and  know  wiUi  certainty 
that  chemicals  are  not  present.  It  is 
important  that  operators  conduct  at  least 
a  one-time  review  of  their  mines  to 
ensure  that  no  harmful  chemicals  exist 
which  under  normal  conditions  of  use 
or  in  foreseeable  emergencies  can  put 
thefr  miners  at  risk. 


1 .  Section  47.31    Requirement  for  a 
HazCom  Program 

This  section  of  the  final  rule  is 
substantively  the  same  as  the  proposed 
and  interim  final  rules  and  is  consistent 
with  OSHA's  HCS.  It  requires  you  to 
develop,  establish,  and  maintain  a 
written  HazCom  program.  You  must 
ensure  that  you  have  an  effective 
method  to  communicate  hazards  to 
miners  and  other  operators  at  the  mine 
if  their  miners  can  be  exposed  to  your 
hazardous  chemicals.  You  must  also 
retain  the  written  program  for  as  long  as 
a  hazardous  chemical  is  known  to  be  at 
the  mine. 

The  scope  of  HazCom,  §  47.2,  clearly 
states  that  the  final  rule  applies  to  all 
operators  with  miners  who  can  be 
exposed  to  a  hazardous  chemical 
"under  normal  conditions  of  use  or  in 
a  foreseeable  emergency."  The  scope 
applies  to  all  sections  of  HazCom  and 
all  operators  at  a  mine,  including 
inde{>endent  contractors.  Therefore,  we 
did  not  need  to  repeat  the  language  of 
the  scope  in  the  requirements  for  the 
contents  of  the  written  program. 

You  must  make  the  written  program 
available  to  miners,  their  designated 
representatives,  and  MSHA  and 
Department  of  Health  and  Human 
Services  (HHS)  personnel.  In  the  final 
rule,  the  provisions  on  access  and 
copies  are  in  a  separate  subpart  on 
making  HazCom  information  available. 
This  administrative  re-ordering  of 
HazCom's  provisions  is  unchanged  from 
the  interim  final  rule,  but  different  from 
the  proposed  rule. 

Generic  programs.  Some  commenters 
to  the  proposed  and  interim  final  rules 
stated  that  development  of  the  written 
HazCom  program  was  beyond  the     ' 
capabilities  of  most  operators  and 
would  impose  a  technological  and 
financial  burden.  Other  commenters  to 
the  proposed  and  interim  final  rules 
suggested  that  we  develop  a  generic 
written  HazCom  program  for  use  as  an 
example. 

You  are  responsible  for  developing  a 
HazCom  program  for  the  chemicals  that 
you  produce  or  bring  to  the  mine.  Your 
written  program  must  include  all  the 
information  that  you  need — 

•  To  implement  the  HazCom 
program: 

•  To  provide  hazard  information  to 
miners  so  that  they  will  know  what  is 
expected  and  can  participate  in 
supporting  the  protective  measures  in 
place;  and 

•  To  ensure  that  other  operators  at  the 
•  mine  receive  the  HazCom  information 

they  need. 

Although  the  development  and 
implementation  of  a  HazCom  program 


may  pose  a  technological  and  financial 
burden  on  some  small  operators,  we 
determined  that  the  final  rule  is 
technologically  and  economically 
feasible.  To  relieve  the  burden  for  small 
operators,  we  have  delayed  the 
application  of  the  final  rule,  planned  an 
extensive  outreach  effort,  and  developed 
a  wide  variety  of  compliance  aids.  As 
part  of  our  efforts,  we  will  provide 
examples  of  a  written  HazCom  program 
in  the  MSHA  HazCom  Toolbox  for  this 
rule  and  place  model  programs  on  our 
website.  You  can  also  adapt  the  model 
programs  on  OSHA's  website  because 
the  two  standards  are  similar,  or  obtain 
assistance  from  organizations  that  have 
developed  generic  guides  to  meet 
OSHA's  HCS.  Tlie  availability  of  generic 
programs  reduces  your  technical  and 
financial  burden. 

Some  commenters  to  the  interim  final 
rule  asked  us  to  clarify  that  one  HazCom 
program  will  meet  both  OSHA's  and 
MSHA's  requirements.  We  wrote  the 
HazCom  program  requirements'  to  be,  at 
least  in  part,  interchangeable  with 
OSHA's  HCS  so  that  programs  written  to 
comply  with  OSHA  will  also  comply 
with  MSHA.  We  intended  that 
companies  with  operations  under  both 
MSHA  and  OSHA,  such  as  those  with 
MSHA-inspected  quarries  and  OSHA- 
inspected  asphalt  plants,  would  be  able 
to  use  a  single  plan  to  meet  both  sets  of 
requirements.  We  have  a  few  mines, 
such  as  those  with  hazardous  waste 
facilities,  where  differences  between 
MSHA's  HazCom  and  OSHA's  HCS 
might  require  that  written  programs  be 
amended.  Even  then,  however,  you 
should  be  able  to  prepare  a  written 
program  that  will  satisfy  both  OSHA 
and  MSHA  requirements.  We  urge  you 
to  contact  the  MSHA  District  Manager 
for  help  in  resolving  any  concerns  you 
may  have  in  this  regard. 

2.  Section  47.32    HazCom  Program 
Contents 

Under  the  final  rule,  like  the  proposed 
and  interim  final  rules,  your  HaisCom 
program  has  to  describe  how  you  meet 
the  standard's  requirements  for  hazard 
determination,  labels  and  other  forms  of 
warning,  MSDSs,  and  initial  miner 
training.  It  also  must  include  a  list  of  the 
hazardous  chemicals  that  you  produce 
or  bring  to  the  mine  and  use  the  same 
identity  for  a  chemical  on  this  list,  the 
label,  and  the  MSDS. 

Exchanging  HazCom  information. 
Where  more  than  one  operator  works  at 
a  mine,  your  HazCom  program  also  has 
to  describe — 

•  How  you  inform  these  other 
operators  about  hazardous  chemicals  to 
which  their  miners  can  be  exposed  and 
any  protective  measures: 
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•  How  you  provide  other  operators 
with  access  to  MSDSs  and  other 
relevant  HazCom  information;  and 

•  How  you  identify  hazards  on  labels 
and  other  warnings  (the  system  or 
symbols  you  use). 

Several  commenters  to  the  proposed 
and  interim  final  rules  expressed 
concern  about  how  information  would 
be  exchanged  between  operators.  One 
commenter  to  the  proposed  rule  wanted 
the  final  rule  to  give  the  primary 
operator  at  the  mine  the  latitude  to 
determine  how  to  exchange  information. 
Another  commenter  to  the  proposal 
wanted  MSHA  to  prescribe  how 
operators  exchange  information. 

The  final  rule  deliberately  uses 
performance-oriented  language  to  give 
you  the  flexibility  to  establish  how  to 
exchange  information  with  other 
operators  and  tailor  your  written 
program.  At  many  mines,  independent 
contractors,  service  personnel,  and 
production  miners  are  exposed  to 
hazards  of  chemicals  frt)m  many 
sources.  For  example,  when 
inde|>endent  contractors  bring 
haz^tiovis  chemicals  onto  mine 
property,  it  is  thefr  responsibility  to 
provide  the  primary  operator  and  other 
operators  (such  as  other  independent 
contractors  at  the  same  site)  with 
information  about  those  chemicals. 
Likewise,  it  is  the  responsibility  of  the 
primary  operator  to  inform  these 
independent  contractors  about  the 
chemical  hazards  at  the  mine.  A 
systematic  and  orderly  transfer  of 
information  ensures  that  all  miners  are 
informed.  Specific,  detailed 
requirements  could  reduce  flexibility 
and  become  imnecessarily  burdensome. 

Hazard  determination  procedures. 
One  commenter  to  the  proposed  rule 
wanted  the  final  rule  to  require  you  to 
describe,  in  writing,  the  procedures  you 
use  to  determine  the  hazards  of  the 
chemicals  you  evaluate  and  to  maintain 
these  written  procedures.  This 
commenter  stated  that  these  detailed 
written  procedures  would  be  a  valuable 
source  of  information  for  workers,  their 
representatives,  and  the  government. 
This  commenter  also  stated  that  such  a 
record  is  the  means  to  determine  if  you 
are  following  procedures  to  assess  the 
hazards  associated  with  a  chemical's 
inherent  properties  and  know  how  you 
use  it.  Another  commenter  to  the 
proposed  rule  said  that  we  do  not  need 
to  know  the  basis  of  your  hazard 
determination. 

Consistent  with  the  proposed  and 
interim  final  rules,  the  final  rule 
requires  that  your  HazCom  program 
include  how  you  are  putting  the 
provision  for  hazard  determination  into 
practice  at  your  mine.  This  requirement 


is  performance  oriented:  it  does  not 
specify  format  or  criteria.  We  expect 
your  description  of  your  hazard 
determination  procedures  to  be 
sufficient  to  allow  others  to  understand 
how  you  made  the  determination. 

Hazardous  chemical  list.  The  final 
rule  requires  you  to  compile  a  list  of 
hazardous  chemicals  and  maintain  it  for 
as  long  as  a  hazardous  chemical  is 
known  to  be  at  the  mine.  You  are 
responsible  for  listing  only  the 
hazardous  chemicals  that  you  produce 
or  bring  to  your  work  areas.  The  list,  or 
inventory,  of  hazardous  chemicals  is  a 
quick  reference  so  that  you.  miners, 
other  operators  working  at  your  mine, 
and  MSHA  and  NIOSH  personnel  can 
see  what  hazardous  chemicals  are 
present.  It  also  must  use  a  chemical 
identity  that  permits  cross-referencing 
between  the  ust,  a  chemical's  label,  and 
its  MSDS.  For  example,  if  a  chemical  is 
identified  by  a  trade  name  on  the  MSDS 
or  the  label,  the  list  should  be  indexed 
and  the  chemical  identified  using  the 
trade  name.  This  requirement  is 
imchanged  from  the  proposed  and 
interim  final  rules. 

One  commenter  to  the  interim  final 
rule  expressed  concern  that  a  chemical 
manufacturer  may  prepare  the  MSDS 
with  one  chemical  identity,  but  a 
supplier  may  label  the  product  with 
another,  making  you  imable  to  cross- 
reference  them.  As  in  the  proposed  and 
interim  final  rules,  the  final  rule  does 
not  hold  you  responsible  for  the 
accxiracy  of  information  received  from  a 
chemical  supplier  or  manufacturer.  You 
should,  however,  notify  the 
manufacturer  of  any  problem  and  ask 
them  to  remedy  the  situation. 

Other  commenters  to  the  interim  final 
rule  asked  that  we  clarify  our 
requirements  and  give  one  month  to 
update  the  HazCom  program.  The  final 
rule,  consistent  with  the  proposed  and 
interim  final  rules,  does  not  specify  a 
time  limit  for  updating  a  HazCom 
program,  but  because  the  rule  reqtiires 
you  to  maintain  the  list,  it  implies  that 
you  will  need  to  keep  the  list  current. 

You  can  compile  tiie  list  for  the  mine 
as  a  whole  or  you  can  compile  lists  for 
individual  work  areas.  For  example,  if 
few  chemicals  are  used  in  one  work 
area,  such  as  a  mine's  quarry,  and  many 
are  used  in  another  work  area,  such  as 
its  shop,  lists  for  the  individual  work 
areas  would  avoid  confusing  the  miners 
in  the  quarry  who  would  have  no 
exposure  to  most  of  the  chemicals  that 
would  be  on  a  comprehensive  list.  You 
are  in  the  best  position  to  judge  the  most 
effective  and  efficient  way  to  maintain 
this  list.  In  maintaining  this  list,  you 
must  keep  it  up-to-date,  whether  for  the 
whole  mine  or  a  specific  work  area. 


E.  Subpart  E — Container  Labels  and 
Other  Foims  of  Warning 

Labeling  containers  of  hazardous 
chemicals  is  a  major  provision  of 
HazCom.  A  label  is  an  immediate  source 
of  information  about  a  hazardous 
chemical  in  the  work  area,  providing  the 
identity  of  the  chemical  and  a  brief 
summary  of  the  chemical's  most  serious 
hazards.  Commenters  to  the  proposed  . 
rule  endorsed  the  content  of  the  label 
requirements,  asking  that  they  stay 
consistent  with  OSHA's.  The  labeling 
requirements  in  the  final  rule  are 
substantively  the  same  as  in  the 
proposed  and  interim  final  rules  and 
consistent  with  OSHA's  HCS.  Labels 
that  comply  with  OSHA's  HCS  will 
meet  HazCom's  requirements. 

The  proposed  rule  contained  the 
labeling  exemptions  under  the  "Scope 
and  Application"  and  again  under 
"Labels  and  Other  Forms  of  Warning." 
In  response  to  comments  to  the 
proposed  rule,  we  eliminated  this 
repetition.  We  also,  put  the  labeling 
exemptions  in  a  table,  so  that  they  are 
visually  more  accessible,  and  restated 
the  proposed  rule's  provisions  using 
clearer  language.  We  moved  the 
exemptions  to  a  separate  subpart  near 
the  end  of  the  rule  rather  than  placing 
them  in  the  "Scope"  section  at  the  front 
of  the  rule.  Except  for  "raw  materials 
being  mined  or  processed  while  on 
mine  property,"  the  chemicals  listed  are 
exempt  from  labeling  imder  HazCom 
because  they  are  covered  by  the  labeling 
requirements  of  other  federal  agencies. 
These  exempt  chemicals,  therefore,  are 
already  labeled  when  you  receive  them 
at  the  mine.  We  will  discuss  these 
exemptions  in  detail  later  in  the  section 
callea  "Exemptions  from  Labeling" 
(§47.92). 

The  proposed  rule  and  the  interim 
final  rule  contained  provisions 
addressing  a  miner's  and  designated 
representative's  right  to  examine  the 
labeling  information  and  have  a  copy 
without  cost.  In  response  to  comments 
to  the  proposed  rule,  we  consolidated 
HazCom's  provisions  on  access  and  cost 
for  copies  in  a  new,  separate  subpart. 
Making  HazCom  Information  Available 
(§47.71  tiirough  §47.73),  in  the  interim 
final  rule. 

The  final  rule,  like  the  interim  final 
rule,  does  not  include  proposed 
§  46.5(d).  The  proposed  rule  would  have 
required  you  to  ensure  that  the  label  for 
a  hazardous  chemical  complies  with  the 
labeling  requirements  in  an  MSHA 
substance  specific  standard,  rather  than 
the  labeling  requirements  in  HazCom. 
We  determined  that  this  provision  was 
unnecessary  because  a  substance 
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specific  standard  would  apply  before  a 
general  standard  like  HazCom. 

1.  Labeling  Requirement  in  General 

Among  those  commenters  supporting 
a  HazCom  labeling  requirement  in  the 
proposed  rule,  many  urged  us  to  be 
consistent  with  OSHA's  HCS.  Several  of 
these  commenters,  especially  those  with 
operations  in  both  mining  and  general 
industry,  said  that  it  would  be 
extremely  burdensome  if  they  had  to 
comply  with  two  significantly  different 
requirements.  For  example,  they  said 
that  it  would  be  a  great  burden  if  you 
had  to  re-label  incoming  containers  of 
hazardous  chemicals  to  meet  unique 
MSHA  requirements.  Other  commenters 
to  the  proposed  rule  stated  that  they 
already  provide  labeling  informatidn 
and  MSDSs  for  their  products  consistent 
with  OSHA's  standard  because  their 
customers  are  asking  for  them. 

The  final  rule  is  consistent  with  the 
proposed  and  interim  final  rules,  as  well 
as  OSHA's  HCS.  Labels  that  comply 
with  OSHA's  HCS  will  meet  our 
labeling  requirements  because  HazCom 
requires  the  same  information  on  a  label 
as  OSHA's  HCS.  Likewise,  we  expect 
that  labels  meeting  MSHA's  HazCom 
criteria  will  meet  OSHA's  requirements 
for  labels  under  its  HCS. 

Among  those  commenters  to  both  the 
proposed  and  interim  final  rules 
generally  opposed  to  labeling 
requirements  under  HazCom.  many 
stated  that  our  existing  labeling 
standards  are  adequate  and  HazCom  is 
redundant.  Some  commenters  to  the 
interim  final  rule  asked  us  to  accept 
labels  developed  under  our  existing 
standards,  such  as  30  CFR  56/57.20012 
labeling  of  toxic  materials,  to  be  in 
compliance  with  HazCom. 

The  HazCom  labeling  requirements 
are  more  comprehensive  than  existing 
warning  label  standards.  MSHA's 
existing  labeling  staildards  were 
developed  before  1968  and  were  for 
chemicals  brought  to  the  mine  and  put 
in  unlabeled  containers.  HazCom's 
requirements  for  labeFs  are  broader  in 
scope  and  more  flexible.  HazCom  also 
requires  you  to  make  sure  that  existing 
hazard  warning  labels  on  hazardous 
chemicals  brought  to  the  mine  are 
maintained.  For  example,  a  gas  can  that 
says  "gasoline"  on  it.  is  acceptable 
labeling  under  HazCom  for  a  temporary, 
portable  container. 

As  in  the  proposed  rule  and  the 
interim  final  rule,  this  final  rule  requires 
you  to  make  sure  a  chemical  identity 
can  be  cross-referenced  between  the 
chemical  inventory,  the  MSDS.  and  a 
label.  It  also  requires  that  the  label  be  in 
English  and  specifies  when  it  must  be 
updated.  These  are  different  provisions 


fit)m  the  existing  requirements.  We 
expect,  however,  that  most  operators  are 
already  complying  with  HazCom's 
labeling  requirements  because  of  the 
labeling  requirements  under  OSHA  or 
CPSC. 

Consistent  with  the  proposed  rule  and 
the  interim  final  rule,  this  final  rule 
unifies  labeling  requirements  for 
hazardous  chemicals  in  HazCom  and 
expands  existing  requirements  to 
include  underground  coal  mines  and 
clarify  requirements  for  all  mines. 

2.  Section  47.41     Requirement  for 
Container  Labels 

The  final  rule,  consistent  with  the 
proposed  and  interim  final  rules, 
requires  that  each  container  of  a 
hazardous  chemical  be  labeled,  tagged, 
or  marked  with  the  identity  of  the 
hazardous  chemical  and  appropriate 
hazard  warnings.  You  should  only  have 
to  deal  with  three  categories  of  labels: 
labels  on  containers  of  hazardous 
chemicals  brought  to  the  mine;  labels  on 
mixing,  storage,  or  transport  containers 
on  mine  property;  and  labels  on  the 
containers  that  you  use  to  ship  a 
hazardous  chemical  that  you  produce. 

A  commenter  to  the  interim  final  rule 
asked  that  we  remove  language  saying 
"tagged"  or  "marked"  because  a  label 
might,  as  a  result,  not  be  meaningful. 
The  commenters  concern  was  that  a  tag 
or  mark  was  less  specific  than  a  label. 
The  definition  of  label  under  HazCom 
states  that  it  is  any  written,  printed,  or 
graphic  material  displayed  on  or  affixed 
to  a  container  to  identify  its  contents 
and  convey  other  relevant  information. 
Tagged  and  marked  containers  must 
meet  the  requirements  of  labels  and. 
therefore,  carry  the  same  information  as 
a  label. 

Existing  container  labels.  HazCom 
requires  you  to  check  the  label  on  a 
chemical  brought  to  the  mine  to 
determine  if  it  is  hazardous  so  you  will 
know  whether  you  need  to  obtain  and 
keep  an  MSDS.  list  the  chemical  on  the 
list  of  hazardous  chemicals,  and  train 
miners  about  the  chemical's  hazards. 
You  also  must  ensure  that  the  labels  and 
other  forms  of  hazard  warning  are 
legible.  You  do  dbt  have  to  re-label 
these  containers  unless  there  is  no  label, 
the  label  is  unreadable,  or  the 
manufactiuer  sends  a  revised  label. 
Likewise,  you  must  not  remove  or 
deface  the  labels  on  hazardous 
chemicals  brought  to  the  mine  unless 
you  immediately  mark  the  container 
with  the  chemical's  identity  and  its 
hazards.  You  must  also  ensure  that  the 
container  remains  labeled  as  long  as  you 
use  it  to  contain  a  hazardous  chemical. 

Hazardous  chemicals  brought  to  the 
mine  normally  arrive  with  labels  or 


labeling  information.  We  expect  that  the 
label  on  the  original  container  of  a 
hazardous  chemical  provides  adequate 
information  about  its  hazards.  The  EPA, 
the  Consumer  Product  Safety 
Commission  (CPSC).  OSHA.  and  other 
federal  agencies  have  rules  addressing 
the  labeling  of  ha2»rdous  chemicals.  For 
this  reason  prodiicts  or  chemicals 
subject  to  their  standards  are  exempt 
from  labeling  under  HazCom. 

Commenters'  suggestions  about  label 
content  and  format  indicated  that  they 
perceived  the  proposed  rule  as  requiring 
much  more  operator  labeling  than  we 
intended.  Some  seemed  to  think  that  we 
required  operators  to  evaluate  and  label 
containers  of  hazardous  chemicals 
brought  to  the  mine.  One  commenter 
pointed  out  that  manufacturers  may  not 
identify  new  information  on  the  label 
and  MSDS  they  provide  and  stressed 
that  operators  should  not  have  to  update 
existing  labels. 

The  nnal  rule,  consistent  with  the 
interim  final  rule,  does  not  require  you 
to  re-label  containers  of  hazardous 
materials  that  are  labeled  in  accordance 
with  other  federal  standards  or  are 
otherwise  marked  or  tagged  with  the 
required  information.  You  are  not 
responsible  for  inaccurate  information 
on  a  label  prepared  by  the  chemical's 
manufacturer  or  supplier,  which  you 
accept  in  good  faith.  We  do  not  expect, 
and  HazCom  does  not  require,  you  to 
update  the  hazard  warnings  on  labels 
you  did  not  prepare.  We  do  expect, 
however,  that  as  you  replace  your 
inventory,  you  will  do  so  with 
containers  already  labeled  by  the 
manufactiuer  with  the  new  information. 
If  the  manufacturer  sends  you  a  new 
label  with  instructions  to  replace  the 
existing  label,  you  must  do  so. 

Labels  on  mine  products.  Commenters 
to  the  proposed  rule  expressed  concern 
that  some  operators  might  be  unable  to 
prepare  a  label  for  their  mine's  products 
because  they  lack  the  technical 
knowledge.  We  expect  that  you  can 
easily  compile  the  hazard  information 
for  the  chemicals  produced  at  your  mine 
because  our  existing  standards  already 
require  you  to  train  miners  about  the 
safety  and  health  aspects  of  their  job. 
While  underground  coal  mines  are  not 
required  to  label  hazardous  materials, 
they  do  conduct  miner  training. 

A  commenter  to  the  proposed  rule 
asked  that  we  clarify  whether  the 
requirement  to  update  the  label  with 
significant  new  hazard  information 
within  3  months  applied  to  small 
quantities  of  hazardous  chemicals  in 
transfer,  or  temporary  portable 
containers. 

Significant  new  hazard  information 
about  a  chemical  develops  infrequently. 
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Most  new  information  confirms, 
clarifies,  or  expands  knowledge  about 
the  hazards  already  known.  We  intend 
the  provision  to  apply  to  labels  you 
make  for  your  product  or  other 
containers  of  hazardous  chemicals  at  the 
mine,  excluding  temporary  portable  or 
transfer  containers.  If  you  have  to  label 
the  container  of  a  hazardous  material,  it 
is  our  intent  that  you  ensure  that  the 
label  is  accurate  and  update  the  label 
when  you  become  aware  of  significant 
new  hazard  information.  However,  you 
must  tell  miners  about  significant  new 
information  when  you  discover  it  or  a 
manufacturer  notifies  you  about  it. 

Maintenance.  Some  commenters  to 
the  proposed  rule  stated  that  labels 
would  be  difficult  to  maintain  in  a 
mining  environment  or  that  they  would 
be  difficult  for  miners  to  read  and 
understand.  Although  it  may  be  difficult 
to  maintain  labels  in  some  areas  of  the 
mining  environment,  these  labeling 
requirements  are  realistic  and 
achievable.  OSHA's  HCS  provisions  are 
successfully  met  at  heavy  and  highway 
construction  sites  as  well  as  at  tunneling 
operations,  situations  that  are 
comparable  to  mining  sites.  Many  of  the 
containers  coming  onto  mine  property 
will  have  permanent  labels  affixed, 
suitable  for  use  in  the  mining 
environment,  and  effective  training  will 
help  miners  to  imderstand  the  labeling 
information. 

Label  accuracy.  Consistent  with  the 
interim  final  rule,  final  §47.41  (b), 
Requirement  for  container  labels, 
requires  that  for  each  hazardous 
chemical  produced  at  the  mine,  the 
operator  prepare  a  container  label  and 
update  this  label  with  any  significant, 
new  information  about  the  chemical's 
hazards  within  3  months  of  becoming   . 
aware  of  this  information.  Paragraph  (c) 
of  the  same  standard  requires  the  mine 
operator  to  replace  outdated  labels  of 
hazardous  chemicals  brought  to  the 
mine  when  a  revised  label  is  received 
from  the  chemical's  manufacturer  or 
supplier. 

3.  Section  47.42    Label  Contents 

HazCom  requires  that  you  label 
containers  of  the  hazardous  chemicals 
you  produce.  The  label  must  be 
prominently  displayed,  legible, 
accurate,  and  in  English.  It  must  display 
appropriate  hazard  warnings  and  use  a 
chemical  identity  that  permits  cross- 
referencing  between  the  list  of 
hazardous  chemicals,  a  chemical's  label, 
and  its  MSDS.  The  label  must  also 
contain  the  name  and  address  of  the 
operator  or  another  responsible  party 
who  can  provide  additional  information 
about  the  hazardous  chemical. 


Although  the  hazard  warnings  on  the 
labeb  should  be  concise  and  easy  to  see. 
they  also  must  convey  the  chemical's 
identity  and  its  physical  and  health 
hazards.  The  label,  tag,  or  other  marking 
that  you  prepare  must  communicate 
enough  information  to  users  of  your 
product  and  other  employers  so  that 
they  can  recognize  the  hazards  and 
make  correct  decisions  about  safe 
procedures  and  protective  equipment. 
We  do  not  intend  the  label  to  be  the 
only  or  most  complete  source  of 
information  on  the  hazardous  chemical. 

One  commenter  stated: 

We  urge  you  to  consider  the  possible 
effects  of  a  world  in  which  every  conceivable 
threat  is  labeled,  sticicered.iiighlighted  until 
the  senses  are  saturated  and  the  desired  effect 
of  the  entire  message  is  lost.  We  are  rapidly 
creating  such  a  world,  and  we  caution  you 
against  needlessly  furthering  this  unnerving 
trend. 

We  recognize  that  it  may  not  be 
feasible  to  include  every  hazard  on  the 
chemical's  label  that  is  listed  in  the 
MSDS.  We  expect,  however,  that  you 
will  address' all  chemical  hazards  in  the 
miner's  work  area  in  your  initial 
HazCom  training  program,  as  well  as 
your  parts  46  and  48  training  programs. 
The  selection  of  hazards  to  be 
highlighted  on  the  label  will  involve 
some  assessment  of  the  weight  of  the 
evidence  regarding  each  hazard.  This 
does  not  mean,  however,  that  only  acute 
hazards  are  to  be  covered  on  the  label 
or  that  well  substantiated  hazards  can 
be  omitted  from  the  label  because  they 
appear  on  the  MSDS. 

For  those  chemicals  posing  multiple 
hazards,  we  expect  you  to  prioritize  the 
hazards  and  use  that  as  the  basis  for  the 
warnings.  At  a  minimum,  you  must 
specify  all  serious  hazards  on  the  label. 
For  example,  if  chromium  (VI)  in  a 
welding  fume  is  carcinogenic,  causes 
liver  and  kidney  damage,  and  blood 
abnormalities,  as  well  as  respiratory 
irritation,  perforation  of  the  nasal 
septum,  damage  to  the  eyes, 
sensitization  dermatitis,  and  skin  ulcers, 
the  label  could  say.  "Causes  cancer, 
liver  and  kidney  damage,  blood 
abnormalities,  and  irritation  of  the  skin, 
eyes,  and  mucous  membranes."  The 
warning  about  it  causing  sensitization 
dermatitis,  respiratory  irritation,  skin 
ulcers,  perforation  of  the  nasal  septum, 
or  conjunctivitis  could  be  covered  by 
the  less  specific  phrase,  "irritation  of 
the  skin,  eyes,  and  mucous 
membranes." 

You  may  have  to  reconcile 
inconsistent  information  in  different 
sources  by  evaluating  the  evidence  used 
in  making  the  hazard  classification.  For 
example,  if  the  chemical  causes  severe 
bums  upon  contact  with  skin,  eyes,  or 


mucous  membranes,  you  would  not  also 
■have  to  say  that  some  evidence  reported 
it  to  be  a  skin  irritant.  You  also  may 
need  to  distinguish  between  acute  and 
chronic  hazards.  For  example,  some 
chemicals  present  a  hazard  only  from 
prolonged  exposure  to  high 
concentrations.  When  determining  what 
hazard  information  to  include  on  a  label 
for  your  product,  you  must  evaluate  the 
evidence  for  each  hazard  listed  on  the 
MSDS.  The  label  does  not  have  to 
include  all  the  hazards,  but  must  show 
the  most  serious. 

The  proposed  rule  would  have 
required  you  to  provide  your  name  and 
address  or  the  name  and  address  of  a 
responsible  party  who  could  provide 
additional  information  about  the 
chemical.  To  simplify  the  language  of 
the  requirement,  we  changed  the 
interim  final  rule's  access  to  information 
provision  to  require  a  label  with  the 
name  and  address  of  a  responsible 
party.  A  commenter  to  the  interim  final 
rule  asked  that  this  be  changed  back 
because  persons  often  change  jobs  and 
the  MSDS  would  be  inaccurate.  We 
agree.  Accordingly,  the  final  rule, 
consistent  with  the  proposed  rule  and 
OSHA's  HCS.  requires  that  the  name, 
address,  and  telephone  number  of  the 
operator  or  other  responsible  party  be 
included  in  the  contents  of  the  label. 
The  provision  was  moved  from  "Making 
HazCom  Information  Available"  to 
"Container  Labels  and  Other  Forms  of 
Warning"  because  it  seemed  more 
appropriate  there. 

Hazard  warning.  The  definition  of 
hazard  warning  in  this  final  rule, 
consistent  with  the  proposed  and 
interim  final  rules,  states  that  the 
warning  must  convey  the  specific 
hazard  of  the  chemical.  The  hazard 
warning  can  be  any  type  of  message, 
words,  picture,  or  symbol  that  provides 
at  least  general  information  regarding 
the  hazards  of  the  chemical  in  the 
container  such  as  "flammable"  or 
"human  carcinogen".  If  applicable,  the 
warning  must  include  the  organs 
affected.  For  example,  if  the  chemical 
causes  lung  damage  when  inhaled,  then 
"causes  lung  damage"  is  the  appropriate 
warning.  "Lung  damage"  would  be  the 
hazard  and  "do  not  inhale"  would  be 
the  protective  measure.  Phrases  such  as 
"caution,"  "danger."  or  "harmful  if 
inhaled"  are  precautionary  statements. 

Some  commenters  to  the  proposed 
rule  suggested  that  the  labels  would 
need  to  state  the  container's  contents 
and  provide  a  general  hazard  warning, 
using  words  like  "combustible." 
"flammable."  or  "poison."  A  general 
statement,  however,  would  not  convey 
enough  information  to  enable  miners  to 
adequately  protect  themselves.  Other 
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commenters  to  the  proposal  believed 
that  only  a  precautionary  statement, 
such  as  "Danger!"  would  be  needed. 
Some  suggested  that  we  require 
operators  to  include  precautionary 
statements  on  the  label,  in  addition  to 
the  other  information.  A  few 
commenters  to  the  proposed  rule  stated 
that  warning  labels  should  siunmarize 
acute  and  chronic  health  effects  and 
safety  hazards  and  should  provide 
advice  and  a  phone  number  in  case  of 
emergency.  Cfthers  recommended  that 
labels  include  the  target  organ(s) 
affected  by  the  chemical. 

Consistent  with  the  proposal  and 
interim  final  rules,  the  final  rule  intends 
that  the  label  include  the  target  orsan 
effects,  if  such  information  is  available. 
There  are  some  situations  where  the 
specific  target  organ  effect  is  not  known. 
When  this  is  the  case,  you  can  use  a 
more  general  warning  statement.  For 
example,  if  the  only  information 
available  is  an  LCjo  test  result,  "harmful 
if  inhaled"  is  appropriate.  (An  LX^so.  or 
the  lethal  concentration  by  inhalation 
for  50%  of  the  animals  tested,  is  the 
exposure  concentration  at  which  half  of 
the  animal  test  subjects  died.) 

Our  existing  standards  (%%  56/ 
57.16004;  §§  56/57.20012;  §  77.208) 
require  you  to  label  hazardous  materials 
appropriately.  In  addition  to  the 
required  information,  we  encourage  you 
to  include  other  helpful  information  on 
the  label.  For  example,  the  symbols  on 
the  label  representing  precautionary 
measures  or  safe  work  practices,  such  as 
"chemical  goggles."  "respiratory 
protection,"  or  "use  only  in  a  well 
ventilated  area,"  serve  as  reminders 
about  the  hazard  and  increase  the 
likelihood  that  miners  will  use  these 
measiues. 

Label  format.  Many  commenters  to 
the  proposed  rule  suggested  various 
format  criteria  and  coding  schemes  for 
labels,  affirming  the  benefits  of 
uniformity.  In  this  final  rule,  as  with  the 
proposed  and  interim  final  rules,  we 
recognize  that  there  are  a  variety  of 
different  labeling  systems  to  warn 
persons  of  chemicals  and  their  hazards. 
Some  systems  rely  on  numeric  codes 
and  specific  colors  to  convey  the 
hazards  of  chemicals.  These  systems, 
however,  usually  convey  the  degree  of 
risk  that  a  chemical  poses  and  not 
specific  hazard  information.  You  can 
use  these  types  of  systems  for  labels 
used  at  the  mine  if  you  communicate 
the  specific  physical  and  health  hazards 
of  the  chemicals  through  other  parts  of 
the  HazCom  program,  such  as  MSDSs 
and  training.  HazCom's  labeling 
requirements  are  performance  oriented. 
The  rule  recognizes  that  a  specific 
system  is  not  necessary  to  communicate 


the  chemical's  identity  and  its  hazards, 
and  that  som6  mine  operators  already 
have  an  effective  labeling  system. 

The  final  rule  is  deliberately  flexible 
to  allow  for  the  adoption  of  an 
international  system  for  classifying  and 
displaying  hazard  information,  when  it 
becomes  available.  Commenters  to  the 
interim  final  rule  asked  that  we  delay 
implementation  of  HazCom  because  it 
would  be  a  burden  to  unify  the 
provisions  with*anticipated  global 
harmonization  requirements.  We  have 
held  discussions  with  representatives  to 
this  international  committee  and  we 
were  informed  that  no  prediction  could 
be  made  as  to  when  worldwide  labeling 
standards  are  expected.  Moreover, 
postponing  HazCom  requirements 
would  forestall  vital  information  and 
training  requirements  that  enhance 
miner  protections. 

Although  the  final  rule  does  not 
require  a  specific  labeling  system,  we 
encourage  you  to  adopt  a  label  format 
that  is  in  accordance  with  an 
established  standard.  In  its  comments 
on  the  proposed  rule,  the  Chemical 
Manufacturers  Association  (CMA) 
suggested  that  operators  use  the 
"American  National  Standard  for 
Industrial  Chemicals  "  Precautionary 
Labeling"  (ANSI  Z129.1-1988)  for  their 
labeling  system.  Uniformity  in  the 
format,  content,  and  terminology  of 
MSDSs  and  labels  aids  understanding 
and  simplifies  their  development.  It  also 
allows  miners  and  others  to  find  critical 
information  quickly.  Consistent  labeling 
requirements  between  MSHA  and 
OSHA  will  make  communication  among 
industries  more  effective  and  wall  make 
it  easier  for  them  to  adopt  global  hazard 
communication  standards. 

Other  languages.  The  final  rule, 
consistent  with  OSHA's  HCS  and  the 
proposed  and  interim  final  rules, 
requires  that  the  label  be  in  English.  If 
a  significant  number  of  your  miners  do 
not  read  English,  or  if  their  English  is 
poor,  you  could  provide  the  labeling 
information  in  another  language  in 
addition  to  English  or  add  symbols  to 
commimicate  the  chemical's  hazards. 
HazCom's  purpose  is  the 
communication  of  chemical  hazard 
information.  Yeu  must  make  sure  that 
your  miners  receive  the  information  in 
a  manner  that  they  can  understand.  For 
example,  if  your  workforce  speaks 
Spanish,  you  could  add  a  label  in 
Spanish  that  gives  the  chemical's 
identity  and  hazard  information  or 
provide  a  translation  of  the  labeling 
information  to  the  affected  miners.  If 
your  workforce  speaks  several  different 
languages,  or  there  are  other  literacy 
issues,  you  could  add  symbols  to  the 
label  to  commimicate  the  chemical's 


hazards  and  train  the  workforce  in  the 
meaning  of  the  symbols. 

Carcinogen  labeling.  As  discussed 
under  "Identifying  Hazardous 
Chemicals,"  the  final  rule  and  OSHA's 
HCS  both  require  that  the  employer 
consider  a  chemical  to  be  hazardous  if 
it  is  listed  in  the  specified  NTP  or  lARC 
publications  or  regulated  imder  agency 
standards.  You  must  include  a 
carcinogenic  warning  on  the  label  if  one 
of  these  sources  classifies  the  hazardous 
chemical  as  a  probable  or  known  human 
carcinogen.  OUier  categories,  such  as 
potential  or  suspected,  must  be  listed  on 
the  MSDS  only. 

Many  commenters  to  the  proposed 
rule  suggested  that  we  allow  operators 
to  determine  what  should  be  listed  on 
the  label  based  on  an  assessment  of  the 
weight  of  the  evidence.  Several  pointed 
out  that  both  LARC  and  NTP 
acknowledge  that  their  classification 
evaluations  are  not  complete  hazard 
assessments.  LARC  and  NTP  use  a 
strength-of-evidence  approach  that  does 
not  take  into  consideration  negative 
studies  for  evaluating  a  chemical's 
darcinogenic  hazard.  In  regard  to  the  use 
of  ACGIH,  one  commenter  stated: 

ACGIH  lists  chemicals  identified  as 
carcinogens  from  "other  sources"  without 
identifying  these  sources.  The  ACGIH 
documentation  of  TLV's  and  BEI's  lists  five 
sources  of  information  on  carcinogens  (lARC, 
MAK,  NTP,  NIOSH.  and  TLV).  Since  thede 
sources  often  use  each  other  as  their 
reference  point  rather  than  come  to 
independent  conclusions,  we  believe  that  the 
"carcinogen"  tag  can  be  inappropriate  unless 
there  is  conclusive  evidence  of 
carcinogenicity.  While  fuller  explanations 
may  be  given  on  an  MSDS.  we  believe  that 
automatic  triggers  should  not  be  used  to 
determine  warnings  on  labels. 

Although  some  commenters 
specifically  objected  to  using  LARC. 
NTP,  or  ACGIH  as  a  trigger  for  cancer 
labeling,  others  supported  carcinogen 
labeling  based  on  the  judgment  of  these 
organizations,  but  only  for  those 
chemicals  identified  as  known  human 
carcinogens.  Another  commenter 
objected  to  carcinogen  labeling  for  those 
chemicals  listed  in  LARC  Group  2A. 
Group  2A  carcinogens  (probably 
carcinogenic)  are  known  to  induce 
cancer  in  animals,  but  the  evidence  of 
human  carcinogenicity  is  limited.  These 
conunenters  believed  that  requiring 
carcinogen  labeling  for  potential  or 
probable  carcinogens  would  result  in 
"over-labeling"  and  detract  from  the 
fociis  that  should  be  given  to  more 
serious  hazards.  In  addition,  one 
pointed  out  that  "over-labeling"  could 
have  the  adverse  marketplace 
consequence  of  encouraging  shifts  to 
unlabeled  products,  typically  without 
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an  assessment  of  whether  the  unlabeled 
product  is,  or  is  not,  safer  than  the 
labeled  product.  Several  commenters 
supported  including  lARC's,  NTP's,  and 
ACGIH's  carcinogenicity  findings  on  the 
MSDS,  but  not  on  the  label.  A  few 
commenters,  however,  recommended 
that  we  require  labeling  for  all 
carcinogens,  including  those  listed  as 
potential  or  probable. 

In  considering  the  comments,  we  find 
that  lARC  and  NTP  base  their  cancer 
classifications  on  valid  scientific 
evidence.  This  evidence  warrants 
informing  miners  of  the  cancer  hazard 
associated  with  any  chemical  on  these 
lists.  Miners  have  a  right  to  know  about 
this  hazard  information.  If  one  or  more 
of  these  organizations  has  associated  a 
potential,  probable,  or  confirmed 
carcinogenic  hazard  with  a  chemical  at 
the  mine,  you  must  inform  the  miners 
who  can  be  exposed.  A  fuller  discussion 
about  the  use  of  these  organizations  as 
sources  is  in  the  Hazard  Determination 
section  of  this  preamble. 

We  intend  to  interpret  HazCom 
consistent  with  OSHA's  interpretation 
of  its  HCS,  to  the  extent  applicable.  If 
valid  studies  include  positive  evidence 
of  human  carcinogenicity,  OSHA 
requires  hazard  warnings  of 
carcinogenicity  on  the  label.  With  this 
intent,  the  label  on  your  product  only 
has  to  include  a  carcinogenic 
designation  for  "known",  "probable",  or 
"reasonably  anticipated"  human 
carcinogens. 

We  included  the  carcinogen 
designation  by  the  ACGIH  in  the  interim 
final  rule  intending  for  you  to  notify 
miners  about  it.  NTP  and  lARC  are 
recognized  world  authorities  on 
carcinogens  and  their  studies  often  form 
at  least  a  part  of  the  basis  of  ACGIH 
classifications.  Some  commenters  to  the 
interim  final  rule  pointed  out  that 
ACGIH  is  not  a  source  for  OSHA 
carcinogen  labeling.  To  be  consistent 
with  OSHA's  HCS  and  minimize  the 
effect  of  those  discrepancies,  the  final 
rule  refers  only  to  carcinogen 
designations  by  NTP  and  lARC.  Deleting 
reference  in  the  final  rule  to  the 
carcinogen  designations  of  ACGIH  does 
not  diminish  protection  for  miners 
because  NTP  and  LARC  are  respected 
sources  for  comprehensive  and  reliable 
carcinogen  designations. 

Silica  labeling.  LARC  is  one  of  the 
soiuces  listed  in  HazCom  for 
establishing  whether  a  chemical  is  a 
carcinogen.  In  1997,  lARC  classified 
inhaled  (respirable)  crystalline  silica  as 
Group  1,  a  confirmed  human 
carcinogen. 

A  number  of  commenters  to  the 
proposed  rule  expressed  concern  that 
the  proposed  rule  would  have  required 


the  labeling  of  silica  as  a  carcinogen. 
Several  argued  that  labeling  s\}ica  as  a 
carcinogen  was  both  impractical  and 
unnecessary.  One  of  these  commenters 
stated: 

Silica  is,  as  MSHA  recognizes,  a  natural 
substance  occurring  in  the  great  majority  of 
the  earth's  crust  and  labeling  over  one  billion 
tons  annually  of  naturally  occurring  stone 
produced  by  American  quarries  would 
clearly  be  impractical  and  unnecessary  by  the 
standards  of  good  science. 

Some  commenters  to  the  proposal 
stressed  that  the  labeling  requirement 
should  apply  to  respirable  silica  because 
the  size  of  the  silica  particle  determines 
whether  or  not  it  is  a  health  hazard.  One 
conmienter  stated: 

OSHA  has  taken  the  position  in 
interpreting  its  HCS  that  it  applies  only  to 
crystalline  silica  available  for  respiration. 
*   *   *  Mr.  Gerald  F.  Scannel,  Assistant 
Secretary  of  Labor  for  OSHA.  stated  that 
kaolin  dust  products  containing  less  than 
0.1%  respirable  crystalline  silica  would  be 
exempt  from  coverage  under  the  provision  of 
paragraph  (d)  of  the  (OSHA's)  HCS.  "Hazard 
E)etermination." 

In  addition,  this  commenter  cited  a 
statement  by  Dr.  David  Rail  of  the  NTP 
that,  "Only  crystalline  silica  in 
respirable  form  will  be  added  to  the  list 
of  substances  in  the  [NTP]  6th  annual 
report." 

The  final  rule  does  not  address  the 
labeling  of  containers  of  hazardous 
chemicals  when  they  leave  the  mine 
because  OSHA,  EPA.  CPSC,  and  other 
federal  agencies  already  regulate 
labeling  for  other  industries,  consumer 
use,  and  commerce.  To  meet  OSHA's 
HCS  labeling  requirements  for  yoiu 
customers,  you  will  have  to  label  as  a 
carcinogen,  containers  of  any  product 
containing  0.1%  or  more  of  respirable 
crystalline  silica.  The  HazCom  final  rule 
exempts  the  raw  material  being  mined 
or  processed  from  labeling  only  while 
on  mine  property.  For  example,  if  you 
operate  a  ground  silica  (silica  flour) 
mill,  you  do  not  have  to  label  containers 
of  the  raw  material,  such  as  crushers, 
bins,  or  hoppers. 

Under  HazCom's  hazard 
determination  criteria,  you  must 
consider  crystalline  silica  to  be  a  human 
carcinogen  when  it  is  in  respirable  form 
and  capable  of  being  released  in  the 
work  area  or  when  an  activity,  such  as 
crushing,  would  create  respirable  dust. 
Although  you  do  not  have  to  label  it  for 
purposes  of  HazCom,  you  must  train 
miners  about  silica's  carcinogenicity. 

4.  Section  47.43    Label  Alternatives 

Mines  typically  process  materials  in 
bulk  quantities.  They  keep  chemicals, 
such  as  cyanide,  anhydrous  ammonia, 
ammonium  nitrate,  or  fuel  oil,  in  large 


retaining  ponds,  silos,  stockpiles,  or 
tanks.  The  scale «f  operations  can  make 
an  ordinary  label  inappropriate.  "Label 
alternatives"  allows  performance- 
oriented  options  for  identifying 
chemical  hazards  to  miners.  The  label 
alternatives  may  be  signs,  placards, 
process  sheets,  batch  tickets,  operating 
procediu*es,  or  other  means  appropriate 
for  individual,  stationary  process 
containers.  The  alternative  must 
identify  the  container  to  which  it 
applies,  communicate  the  same 
information  as  a  label,  and  be  readily 
available  throughout  the  shift  to  miners 
in  the  work  area.  Because  it  addresses 
only  mine-site  chemicals,  the  name, 
address,  and  telephone  number  of  a 
responsible  party  is  not  required. 

HazCom's  primary  label  requirements 
state  that  the  hazardous  chemical's  label 
warn  miners  about  the  presence, 
chemical  identity,  and  specific  health 
and  physical  hazards  of  the  chemical. 
Neither  the  proposed  rule,  the  interim 
final  rule,  nor  the  final  rule  includes 
specific  criteria  for  the  format  of  the 
label.  The  final  rule,  consistent  with  the 
proposed  and  interim  final  rules, 
requires  that  the  label — 

•  Be  prominently  displayed,  legible, 
accurate,  and  in  English; 

•  Display  appropriate  hazard 
warnings;  and 

•  Use  a  chemical  identity  that  permits 
cross-referencing  between  the  list  of 
hazardous  chemicals,  a  chemical's  label, 
and  its  MSDS. 

In  the  case  of  a  trade  secret,  you  must 
comply  with  the  requirements  of 
§§47.81  through  47.87  (trade  secrets). 

Conunenters  supplied  a  wide  variety 
of  suggestions  for  a  label  format.  Several 
recommended  that  we  require  a 
standardized  label  format.  Some 
conunenters  suggested  that  a  coding  or 
rating  system  might  be  helpful.  Some 
requested  that  we  permit  flexibility  in 
our  labeling  requirements  and  allow 
batch  labeling,  color  coding, 
standardized  containers,  or  stenciling  a 
generic  name  on  the  container.  Others 
did  not  support  the  use  of  a  coding  or 
rating  system  on  labels  because  they 
thought  that  miners  would  find  such  a 
system  confusing.  Some  commenters 
suggested  that  we  require  labels  to  have 
large  bold  print  with  pictorial  or  color 
warnings.  Another  suggested  that 
operators  could  label  containers  using 
markers  or  paint. 

The  label  requirements  in  the  final 
rule  are  performance  oriented,  flexible, 
and  consistent  with  OSHA's  HCS. 
Labels  made  with  markers  or  paint  are 
acceptable  as  long  as  they  identify  the 
hazardous  chemical  and  its  hazards  and 
are  maintained  in  legible  condition.  Any 
name  may  be  used  to  identify  the 
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chemical  contents  of  a  container  as  long 
as  it  can  be  cross-referenced  with  the 
MSDS  and  the  hazardous  chemical  list. 
You  may  substitute  various  types  of 
standard  operating  procedures,  process 
sheets,  batch  tickets,  blend  tickets,  and 
similar  written  materials  for  container 
labels  on  stationary  process  equipment. 
The  alternative,  however,  must  identify 
the  container  to  which  it  applies, 
communicate  the  same  information  as 
required  on  the  label,  and  be  readily 
available  throughout  each  work  shift  to 
miners  in  the  work  area.  You  can  post 
signs  or  placards  that  convey  the  hazard 
information  if  there  are  a  number  of 
stationary  containers  within  a  work  area 
that  have  similar  contents  and  hazards. 
In  the  final  rule,  we  changed  the  term 
"readily  accessible"  to  "readily 
available"  to  clarify  how  soon  you  have 
to  provide  this  labeling  information  to 
miners.  This  language  is  consistent  with 
other  MSHA  standanls.  You  are  still 
required  to  provide  miners  access  to  this 
labeling  information  under  $47.71, 
"Access  to  HazCom  materials." 

5.  Section  47.44    Temporary,  Portable 
Containers 

Temporary,  portable  containers  are  a 
common  convenience  on  mine 
properties,  particularly  for  miners 
servicing  equipment  from  lube  trucks. 
The  finu  rule,  consistent  with  the 
interim  final  rule,  does  not  require  you 
to  label  a  portable  container  if  you  make 
sure  that  the  miners  using  it  know  the 
identity  of  the  chemical  in  the  portable 
container,  its  hazards,  and  any 
protective  measures.  The  final  rule, 
consistent  with  the  interim  final  rule, 
requires  that  the  temporary,  portable 
container  be  left  empty  "at  the  end  of 
the  shift."  We  have  also  added  an 
alternative  to  the  final  rule  that  was  not 
in  the  interim  final  rule  which  permits 
you  to  label  a  temporary,  portable 
container  with  the  hazardous  chemical's 
common  name.  If  you  label  a  temporary, 
portable  container  with  at  least  the 
common  name  of  its  contents,  you  do 
not  have  to  leave  it  empty  at  the  end  of 
the  shift.  We  discuss  this  alternative 
later  in  this  preamble. 

Most  commenters  supported  the 

Eroposed  portable  container  exemption, 
ut  some  claimed  that  it  was  too 
restrictive.  These  commenters 
recommended  that  we  not  require 
labeling  of  portable  containers  if  they 
are  subject  to  operating  procedures  that 
provide  a  means  of  alerting  miners  to 
their  contents.  Other  commenters 
recommended  that  we  expand  this 
exemption  to  include  any  designee  of 
the  miner  who  performs  the  transfer. 
One  of  these  commenters  stated  that 
adding  the  word  designee  would  allow 


those  individuals  working  with  the 
miner  whg  transferred  the  hazardous 
chemical,  also  to  use  that  chemical. 
Otherwise,  each  miner  working  on  the 
job  would  need  his  or  her  own  portable 
container,  perhaps  creating  a  bigger 
hazard.  Another  commenter  opposed 
expanding  the  portable  container 
exemption  to  include  the  miner's 
designee  because  of  concern  that  the 
miners  would  not  communicate  the 
hazard  information  to  each  other. 
Other  commenters  opposed  our 

Eroposal  to  exempt  portable  containers, 
Blieving  that  it  was  too  lenient  and 
could  create  a  serious  hazard. 
Commenters  expressed  concern  that — 

•  Unattendea,  misplaced,  or  forgotten 
tmlabeled  portable  containers  could 

E resent  a  high  risk  of  exposure  to 
azardous  materials  due  to 
inappropriate  handling  or  disposal  by 
other  workers: 

•  Unlabeled  portable  containers 
could  be  potentially  dangerous  because 
of  the  residues  left  in  them; 

•  If  the  chemical  in  the  portable 
container  was  not  completely  used  by 
the  end  of  the  shift,  we  should  require 
that  the  unused  portion  be  retiuned  to 
a  labeled  container; 

•  All  containers  of  hazardous 
chemicals  should  be  labeled  under  this 
law  or  other  applicable  laws;  and 

•  lliis  section  should  be  clarified 
because  it  seems  to  imply  that  you  have 
no  responsibility  to  maintain  labeling 
information  if  a  product  is  repackaged 
or  transferred  to  another  container  at  the 
mine  site. 

After  considering  these  comments  and 
observing  the  use  of  portable  containers 
in  mining,  we  determined  that  it  will  - 
not  reduce  the  miner's  protection  to 
allow  the  miner  who  transfers  a 
hazardous  chemical  from  a  labeled  to  an 
unlabeled  container  to  use  the 
unlabeled  container.  One  common  use 
of  temporary,  portable  containers  is 
when  a  miner  transfers  a  chemical,  such 
as  brake  fluid,  from  a  55-gallon  drum 
into  a  small  plastic  or  galvanized 
container  in  order  to  safely  access  and 
properly  service  machinery.  We 
recognize  that  it  would  be  impractical, 
or  at  least  inconvenient  in  some 
instances,  to  access  many  pieces  of 
equipment  without  the  use  of  these 
containers.  The  numbers  of  fluids  on  a 
lube  truck  would  force  operators  to 
choose  between  providing  niuierous 
containers  (one  for  each  fluid)  which 
might  prove  impractical  on  a  lube  truck, 
or  greatly  increase  the  number  of  trips 
a  lube  person  would  have  to  make  onto 
the  serviced  machine.  This  Hobson's 
choice  could  encourage  people  to  ignore 
the  requirement  unless  an  inspector 
were  present. 


In  response  to  commenters  concerns, 
we  expanded  this  exemption  in  the  final 
rule.  'This  provision  is  less  restrictive 
than  the  one  in  OSHA's  HCS  and  is 
more  appropriate  to  the  narrow  rimge  of 
working  conditions  in  the  mining 
industry.  Under  HazCom,  you  can  allow 
other  miners  to  use  a  hazardous 
chemical  from  an  unlabeled,  temporary, 
portable  container  provided  you  ensure 
that  they  know  the  chemical's  identity, 
its  hazards,  and  the  protective  measures 
needed;  and  that  the  container  is  left 
empty  at  the  end  of  the  shift.  You  can 
leave  the  chemical  in  the  portable 
container  for  the  next  shift  if  you  label 
the  container  with  at  least  the  common 
name  of  the  chemical  the  container  will 
have  in  it. 

F.  Subpart  F— Material  Safety  Data 
Sheet  (MSDS) 

The  MSDS  is  a  detailed  information 
document  that  serves  as  the  principal 
soiuce  of  important  information  about 
hazardous  chemicals  used  or  produced 
at  the  mine.  This  final  rule  requires  you 
to  have  an  MSDS  for  each  hazardous 
chemical  to  which  a  miner  can  be 
exposed  under  normal  conditions  of  use 
or  in  a  foreseeable  emergency.  Although 
we  revised  the  format  and  language  of 
HazCom's  MSDS  requirements  to  reduce 
redundancy  and  use  plain  language,  the 
final  rule  is  substantively  the  same  as 
the  proposed  and  interim  final  rules  and 
OSHA's  HCS. 

An  MSDS  that  complies  with  OSHA's 
HCS  will  meet  ouf  MSDS  requirements 
because  HazCom  requires  the  same 
information  on  the  MSDS  as  OSHA's 
HCS.  Likewise,  we  expect  that  MSDSs 
meeting  MSHA's  criteria  will  meet 
OSHA's  criteria  for  MSDSs  under  its 
HCS. 

In  the  proposed  rule,  provisions  for 
determining  hazards  of  single 
substances  and  mixttires  were  repeated 
under  both  "Hazard  Determination"  and 
"MSDS."  To  eliminate  this  duplication, 
the  final  rule  includes  these  provisions 
in  the  hazard  determination  section 
only.  Also,  in  response  to  comments,  we 
consolidated  HazCom's  provisions  on 
access  and  cost  for  copies  of  MSDSs  in 
a  new,  separate  section  on  "Making 
HazCom  Information  Available" 
(§§47.71  through  47.73). 

1.  Section  47.51     Requirement  for  an 
MSDS 

The  final  rule  requires  you  to  have  an 
MSDS  for  each  hai^ous  chemical  at 
the  mine.  You  must  prepare  an  MSDS 
for  any  hazardous  chemical  produced  at 
the  mine.  If  you  do  not  have  an  MSDS 
for  a  chemical  brought  to  the  mine  and 
its  label  indicates  that  it  is  hazardous, 
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the  final  rule,  consistent  with  the 
interim  final  rule,  requires  you  to^ 

•  Obtain  one  from  the  manufacturer 
or  supplier, 

•  Develop  one  on  your  own,  or 

•  Obtain  one  frtim  another  source. 
In  response  to  comments  to  the 

interim  final  rule,  we  amended  this 
provision  to  require  that  operators  have 
an  MSDS  "for  each  hazardous  chemical 
they  produce  or  use"  rather  than  "before 
using"  the  chemical.  Commenters  said 
that  at  companies  with  centralized 
purchasing,  a  chemical  may  be  sent  to 
a  mine  site,  but  the  MSDS  may  be  sent 
with  the  bill  to  the  office  address  that 
placed  the  order.  Consistent  with  the 
OSHA  HCS,  we  intend  to  give  you  time 
to  have  the  MSDS  forwarded  to  the 
mine  where  the  chemical  is  used. 

As  a  common  business  practice,  mine 
operators  introduce  a  new  chemical  as 
part  of  a  process  change  only  after 
careful  planning  and  thought.  In  rare 
instances,  you  may  have  to  use  a  new 
chemical  tJiat  poses  a  new  hazard  before 
you  receive  its  MSDS.  Before  a  miner 
can  be  exposed  to  a  new  chemical 
hazard,  you  must  inform  the  miner 
about  the  chemical's  hazards,  instruct 
miners  as  to  how  they  can  recognize  the 
hazard,  and  how  they  can  protect 
themselves.  We  believe  that  it  will  take 
less  than  1  week  from  when  the  MSDS 
is  received  at  a  central  piuY:hasing  office 
before  it  is  in  the  mine  that  has  the 
hazardous  chemical.  This  should  be 
enough  time  to  ship  and  handle  the 
MSDS. 

Chemicals  brought  to  the  mine.  The 
proposed  rule  would  have  allowed  you 
to  request,  but  not  require  you  to  obtain, 
an  MSDS  prior  to  using  a  hazardous 
chemical.  Several  commenters  to  the 
proposed  rule  stated  that  requesting  an 
MSDS  was  not  sufficient  and  that  you 
should  have  to.  obtain  the  MSDS  before 
using  the  chemical  on  mine  property. 
MSHA's  provisions  on  MSDSs  are 
substantially  similar  to  those  in  OSHA's 
standard.  You  must  have  an  MSDS 
available  to  miners  in  their  work  area 
for  each  hazardous  chemical  to  which 
they  may  be  exposed.  OSHA  requires 
MSDSs  for  hazardous  chemicals 
produced  at  non-mining  operations.  For 
this  reason,  we  expect  that  most,  if  not 
all,  MSDSs  prepared  by  chemical 
manufacttners  or  suppliers  are  readily 
available  by  fax  or  from  the  internet. 
Consequently,  you  can  "have"  an  MSDS 
before  using  the  hazardous  chemical 
even  if  a  hard  copy  is  not  in  the  work 
area. 

Another  commenter  to  the  proposed 
rule  suggested  that  we  allow  you  the 
flexibility  to  have  either  an  MSDS  or 
appropriate  information  about  the 
chemical's  hazards,  safe  work 


procedures,  means  of  control,  and  first 
aid  and  emergency  procedures 
immediately  available.  We  did  not 
respond  to  this  commenter  by  changing 
the  interim  final  rule,  but  did  revise  the 
final  rule  in  response  to  additional 
comments  to  the  interim  final  rule.  We 
added  International  Chemical  Safety 
Cards  and  Workplace  Hazardous 
Material  Information  Sheets  to  the 
definition  of  material  safety  data  sheet. 
This  change  is  discussed  in  more  depth 
in  the  Definitions  section  of  this 
preamble  and  below  in  this  section. 
Nevertheless,  we  understood  the 
commenter  to  the  proposed  rule  to 
suggest  limited,  informally  gathered 
information  in  lieu  of  an  MSDS  and  this 
did  cause  us  some  concerns. 
Information  kept  in  place  of  an  MSDS 
must  be  from  a  reliable  and  ^ 

authoritative  source  of  chemical 
information,  such  as  an  international 
chemical  safety  card  (ICSC)  or 
workplace  hazardous  material 
information  sheet  (WHMIS). 
Substituting  the  information  suggested 
by  the  commenter  for  the  MSDS  may 
not  be  sufficient  because  the  MSDS 
contains  much  more  information  than 
outlined  in  the  comment.  If  you  have  a 
document  available  to  miners  that 
contains  all  the  information  required  in 
§47.52  (MSDS  contents),  however,  we 
would  consider  that  to  be  an  MSDS. 
HazCom  does  not  require  a  specific 
'  MSDS  format,  but  the  MSDS  must 
contain  all  the  information  required  to 
the  extent  that  it  is  available. 

As  mentioned  above,  in  response  to 
conunents  to  the  interim  final  rule,  we 
revised  the  final  rule  to  provide  more 
flexibility  in  MSDS  requirements.  We 
are  allowing  you  to  use  alternative 
sources  of  MSDSs,  including 
international  chemical  information, 
such  as  Workplace  Hazardous  Material 
Information  Sheets  (WHMIS)  and 
International  Chemical  Safety  Cards 
(ICSC).  The  proposed  and  interim  final 
rules  defined  material  safety  data  sheet 
in  the  limited  context  of  OSHA 
requirements.  The  final  rule  revises  the 
MSDS  definition  to  allow  these  well 
recognized  sources  of  chemical 
information.  We  determined  that 
WHMIS  and  ICSC  are  comparable  to 
MSDSs  in  communicating  critical 
chemical  hazard  information.  By 
allowing  alternative,  equivalent  sources 
of  MSDS  information,  we  allow  the 
operator  to  choose  a  format  that  fits  the 
needs  of  the  reader. 

Several  conunenters  to  the  proposed 
rule  stated  that  we  should  require 
MSDSs  to  be  accurate.  You  are 
responsible  for  the  accuracy  of  MSDSs 
that  you  prepare  for  a  hazardous 
chemical  produced  at  your  mine. 


HazCom  does  not  require  you  to  be 
responsible  for  the  accuracy  of  an  MSDS 
that  you  receive  with  a  shipment  of  a 
hazardous  chemical  and  accept  in  good 
faith.  Because  OSHA  requires  that 
information  contained  in  MSDSs 
accurately  reflect  the  scientific  evidence 
that  formed  the  basis  for  determining 
that  the  chemical  is  hazardous,  we 
believe  that  chemical  manufacturers  and 
suppliers  develop  MSDSs  correctly.  On 
the  other  hand,  since  you  are 
responsible  for  conununicating  accurate 
health  and  safety  information  about  the 
mine  and  the  job  to  the  miner,  the 
MSDS  that  you  maintain  must  be 
current  and  updated  when  there  is  a 
material  revision  to  the  contents.  For 
example,  an  updated  version  would  be 
required  when  there  is  a  change  in  the 
composition  of  the  chemical.  One 
would  not  be  required  for  merely  an 
administrative  matter,  such  as  a  date. 

Commenters  to  the  proposed  and 
interim  final  rules  stated  that 
manufacturers  do  not  indicate  what 
information  is  new  on  the  MSDS  and  it 
is  impractical  and  overly  burdensome  to 
require  operators  to  update  MSDSs  they 
do  not  prepare.  We  do  not  see  this  as  a 
problem.  The  MSDS  will  show  the  date 
it  was  prepared  or  last  changed.  If  you 
receive  an  MSDS  that  has  a  later  date 
than  the  one  you  have  on  file,  you 
should  keep  die  one  with  the  most 
recent  date  and  discard  the  older.  If  you 
receive  an  MSDS  that  is  obviously 
inaccurate  or  which  you  suspect  is 
inaccurate,  or  if  a  category  of 
information  is  missing,  you  should 
bring  this  to  the  attention  of  the  party 
responsible  for  preparing  the  MSDS. 
There  should  be  an  address  and 
telephone  number  on  the  MSDS. 

Some  commenters  to  the  proposed 
and  interim  final  rules  stated  that 
requiring  MSDSs  as  part  of  HazCom 
would  be  burdensome  to  operators  and 
of  no  real  value  to  miners  because  of  the 
complexity  of  information  required  to 
be  provided  on  the  MSDS.  Another 
commenter  to  the  proposal  stated  that  to 
keep  track  of  which  materials  may  or 
may  not  require  MSDSs  places  an 
overwhelming  burden  on  operators. 

MSDSs  are  essential  in  supplying 
information  to  the  miner,  as  well  as  to 
the  mine  operator  and  independent 
contractor.  Information,  such  as  the 
chemical's  properties,  for  example,  may 
not  be  found  on  labels.  The  MSDS 
contains  the  information  that  we  require 
you  to  commimicate  to  miners  about  the 
hazardous  chemicals  to  which  they  may 
be  exposed.  Although  it  may  be  an 
administrative  burden  to  keep  track  of 
MSDSs.  obtaining  the  MSDS  from  the 
manufacturer  or  supplier  of  the 
hazardous  chemical  relieves  you  of 
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conducting  independent  searches  for 
the  required  information.  We  expect 
that  MSDSs  will  be  an  important 
resource  for  you  in  writing  the  HazCoin 
program  and  modifying  or  developing 
training  courses. 

As  a  result  of  the  OSHA  HCS.  MSDSs 
have  tiecome  widespread  in  general 
industry  and  many  operators  voluntarily 
obtain  and  use  them.  We  suggest  that 
you  check  the  list  of  all  the  hazardous 
chemicals  at  your  mine  against  the 
MSDSs  that  you  have  collected  to 
discover  if  there  are  any  MSDSs 
missing.  If  the  list  indicates  that  you  use 
a  hazardous  chemical  at  the  mine,  but 
do  not  have  an  MSDS  for  it.  you  must 
contact  the  manufacturer  or  supplier  to 
obtain  the  missing  MSDS.  Alternatively, 
you  may  be  able  to  download  the  MSDS 
from  an  internet  chemical  database. 

Chemicals  produced  at  the  mine.  The 
final  rule  requires  you  to  prepare  an 
MSDS  for  each  hazardous  chemical 
produced  at  the  mine  and  update  this 
MSDS  with  significant  new  information 
within  3  months  of  becoming  aware  of 
it.  Significant  new  information  is  any 
that  has  or  is  likely  to  have  a  major 
effect  that  was  unknown  before  and  that 
is  important  to  the  health  and  safety  of 
miners.  For  example,  discovering  that  a 
certain  chemical  causes  cancer  in 
addition  to  having  an  acute  effect  on  the 
liver,  would  be  significant.  By  contrast, 
the  change  in  the  percentage  or 
composition  of  an  inert  ingredient  is  not 
significant.  Through  our  £requent 
presence  at  mines.  MSHA  intends  to 
inform  mine  operators  about  significant 
new  information  concerning  the  hazards 
of  their  mine's  products.  This  provision 
is  the  same  as  the  proposed  rule. 
OSHA's  HCS,  and  the  interim  final  rule. 

Many  states  have  HazCom  programs 
that  are  identical  to  OSHA's  and  require 
the  use  and  distribution  of  MSDSs.  A 
few  apply  to  mining  operations.  Even 
so.  many  mine  operators  are  supplying 
MSDSs  with  their  product  as  a  good 
business  practice,  in  response  to 
requests  from  their  customers,  or  to 
comply  with  state  or  local  laws. 

A  few  commenters  to  the  proposed 
rule  requested  that  the  final  rule  remove 
the  reference  to  "significant"  and  "new" 
information  and  add  the  phrase 
"scientifically  valid"  to  prevent  the 
incorporation  of  questionable 
information  into  the  MSDS.  Another 
commenter  to  the  proposed  rule 
indicated  that  his  operation  updates  the 
MSDS  every  3  months.  This  time  period 
is  consistent  with  provisions  in  the 
final,  interim  final,  and  proposed  rules 
and  OSHA's  HCS  for  including 
significant  new  information  on  the 
MSDS  and  label. 


We  intend  that  the  MSDSs  you 
prepare  accurately  reflect  the  available 
scientific  evidence  that  formed  the  basis 
for  your  determination  that  the  chemical 
is  hazardous  (§47.21  contains  criteria 
for  determining  a  chemical's  hazards).  If 
the  chemical  presents  more  than  one 
hazard,  you  have  to  address  each  of 
them  on  the  MSDS.  We  encourage  you 
to  check  regularly  for  new  information 
on  the  hazardous  chemicals  you 
produce.  HazCom  only  requires  you  to 
update  your  MSDSs  (and  labels)  within 
3  months  after  becoming  aware  of 
significant  new  information,  not  every  3 
months.  However.  HazCom  requires  you 
to  tell  your  miners  this  significant  new 
information  when  you  provide  miner 
training. 

MSDSs  for  common  minerals.  In  the 
proposed  rule,  we  requested  comments 
on  the  usefulness  of  requiring  operators 
to  develop  or  provide  MSDSs  for 
common  minerals  such  as  sand  and 
gravel,  crushed  stone,  or  coal.  These 
minerals  are  the  hazardous  chemicals 
produced  by  over  90%  of  the  mines.  We 
also  requested  comments  on  whether  we 
should  develop  MSDSs  for  common 
minerals  and  provide  them  upon 
request  to  all  interested  parties.  A  few 
commenters  agreed  that  we  should 
develop  MSDSs  for  common  minerals. 
Two  commenters  said  that  we  should 
not  develop  them.  One  of  these  stated 
that  generic  MSDSs  would  not  be  useful 
and  that  we  should  not  require  MSDSs 
for  these  common  minerals.  In 
reviewing  information  for  generic 
MSDSs,  we  determined  that  mineral 
deposits  had  specific  characteristics, 
particularly  vrith  respect  to  the  percent 
of  silica  they  contain.  We  recognize  that 
you  know  the  geology  of  your  mine  and 
the  makeup  of  your  products  better  than 
anyone.  We  believe  you  will  put  the 
appropriate  information  in  the  MSDS 
for  vour  product. 

It  you  determine  that  a  common 
mineral  is  hazardous  using  the  criteria 
in  §47.21.  hazard  determination,  you 
must  comply  with  the  provisions  of 
HazCom  to  the  extent  applicable. 

2.  Section  47.52    MSDS  Contents 

Some  commenters  to  the  interim  final 
rule  thought  that  we  intended  them  to 
add  the  MSHA  exposure  limit  to  every 
MSDS  they  maintained,  including  those 
for  chemicals  brought  to  the  mine. 
Commenters  to  the  interim  final  rule 
also  pointed  out  that  most  of  their 
downstream  customers  are  in  OSHA 
jurisdiction  and  are  required  to  have 
MSDSs  with  the  OSHA  limits.  In 
response  to  these  comments,  we  revised 
the  contents  of  an  MSDS  in  the  final 
rule  to  allow  OSHA  exposure  limits  as 
an  alternative  to  MSHA  exposure  limits. 


This  does  not  reduce  miners'  protection 
because  the  inclusion  of  exposure  limits 
on  the  MSDS  is  for  information 
purposes  only.  Neither  MSHA  nor 
OSHA  enforce  exposure  limits  based  on 
the  chemical's  MSDS. 

In  the  final  rule,  as  in  the  proposed 
and  interim  final  rules,  we  require  that 
MSDSs  be  in  English,  but  do  not 
otherwise  include  a  requirement  for  the 
format.  Although  the  proposed  rule  did 
not  specifically  require  that  the  MSDS 
be  legible  and  accurate,  we  added  these 
terms  in  the  interim  final  rule  and  retain 
them  in  the  final  rule  to  clarify  your 
compliance  responsibilities. 

Some  commenters  to  the  proposed 
rule  suggested  that  we  require  MSDSs  to 
be  made  available  in  alternative 
languages.  Although  the  MSDS  must  be 
in  English,  you  also  may  provide  it  in 
other  languages.  Just  as  you  have  to 
communicate  job  duties  and  work 
procedures  to  those  miners  who  may 
not  read  or  understand  English,  you 
must  communicate  the  required 
information  about  a  hazardous  chemical 
to  them.  MSDSs  for  hazardous 
chemicals  brought  to  the  mine  are 
probably  available  in  Spanish  or  other 
languages  from  the  manufacturer  or 
supplier  or  other  sources,  such  as  trade 
associations  and  websites.  If  you 
employ  miners  who  do  not  read  English 
but  read  another  language,  having  an 
MSDS  in  the  language  the  miner  can 
read  makes  it  easier  for  you  to 
communicate  the  chemical's  hazards.  At 
those  mines  where  multiple  languages 
are  spoken,  you  may  wish  to  use 
symbols  to  help  communicate  the 
nature  of  the  hazaid  and  protective 
measures,  and  reinforce  the  miner's 
understanding  of  this  information. 

Similarly,  some  commenters  to  the 
interim  final  rule  claimed  that  miners 
would  be  unable  to  understand  the 
MSDS  because  the  language  is  too 
technical.  As  stated  earlier,  you  must 
balance  technical  language  against 
miner  understanding.  For  example,  you 
can  use  simple,  clear  language  when 
preparing  the  MSDS:  you  could  use 
"lungs"  as  a  route  of  entry  rather  than 
"inhalation"  or  "causes  nerve  damage" 
rather  than  "neurotoxin."  Again,  this 
requirement  only  applies  to  the  MSDSs 
you  prepare  for  the  hazardous  chemicals 
you  produce. 

Information  required  in  MSDS. 
HazCom  requires  that  each  MSDS 
include  the  following  information  about 
the  chemical:  . 

1.  Identity.  The  chemical  and 
common  names  of  the  hazardous 
chemical  if  it  is  a  single  substance  and 
of  the  hazardous  ingredients  if  it  is  a 
mixture.  The  identity  used  must  permit 
cross-referencing  between  the  list  of 
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hazardous  chemicals  at  the  mine 
(§47.32),  a  chemical's  label  (§47.42). 
and  its  MSDS  (§47.52). 

2.  Properties.  The  chemical's  physical 
and  chemical  characteristics  as 
appropriate,  such  as  boiling  point, 
melting  point,  vapor  pressure, 
evaporation  rate,  solubility  in  water, 
appearance  (e.g.,  crystalline  form, 
liquid,  clear,  color,  etc.).  odor,  flash 
point,  and  flammability  limits. 

3.  Physical  hazards.  The  chemical's 
potential  for  fire,  explosion,  and 
reactivity. 

4.  Health  hazards.  The  chemical's 
potential  to  cause  an  illness  or  injury, 
such  as  its  acute  and  chronic  health 
effects,  signs  and  symptoms  of 
exposure,  any  medical  conditions  that 
are  generally  recognized  as  being 
aggravated  by  exposure  to  the  chemical, 
the  primary  routes  of  entry  (for  example, 
the  lungs,  the  stomach,  the  skin  or  eyes). 
Carcinogens  are  a  special  class  of  health 
hazard  that  we  address  separately. 

5.  Ccurcinogenicity.  The  chemical's 
carcinogenic  classification,  if  any.  such 
as  whether  the  chemical  is  listed  as 
"knovtm  to  be  a  human  carcinogen"  or 
"reasonably  anticipated  to  be  a  human 
carcinogen"  (NTP  1996)  as  specified  in 
§47.21  "Identifying  hazardous 
chemicals". 

6.  Exposure  limits.  In  response  to 
comments  to  the  interim  final  rule,  we 
have  amended  the  language  of  this 
requirement  in  the  final  rule  to  allow 
the  alternative  of  an  OSHA  or  MSHA 
exposure  limit.  Commenters  pointed  out 
to  us  that  the  MSDSs  will  be  sent  to 
doMmstream  customers  who  are 
typically  in  OSHA  jurisdictions.  In  an 
effort  to  conform  with  OSHA's  HCS  and 
reduce  this  unanticipated  burden,  we 
are  allowing  you  to  use  the  OSHA  limit 
or  the  MSHA  limit  or  both.  This  option 
preserves  safety  and  health  for  miners, 
but  offers  more  flexibility  for  you. 

HazCom  only  requires  one  exposure 
limit,  the  MSHA  or  OSHA  limit,  if  there 
is  one,  unless  the  preparer  of  the  MSDS 
recommends  others.  Consistent  with  the 
proposed  and  interim  final  rules,  and 
based  on  the  judgment  of  the  person 
preparing  the  MSDS.  we  also  require 
that  the  MSDS  include  any  other 
exposure  limit  used  or  recommended  by 
its  preparer,  such  as  its  ACGIH  TLV"  or 
NIOSH  recommended  exposure  lidut 
(REL).  This  means  that  your  MSDS  is  in 
compliance  with  HazCom  if  it  contains 
an  MSHA  or  OSHA  isxposure  limit,  if 
there  is  one,  and  any  other  exposure 
limits  included  by  the  preparer  of  the 
MSDS.  It  is  possible  then,  if  there  is  no 
MSHA  or  OSHA  exposure  limit,  and  the 
preparer  of  the  MSDS  does  not  include 
an  alternative,  that  you  could  vtrite  "not 


applicable"  in  the  exposure  limit  space 
on  the  MSDS  and  still  be  in  compliance. 

7.  Safe  use.  Any  generally  applicable 
precautions  for  safe  handling  and  use 
that  are  known  to  you  or  the  responsible 
party  preparing  the  MSDS,  such  as 
appropriate  hygienic  practices, 
protective  measures  during  repair  and 
maintenance  of  contaminated 
equipment,  procedures  for  clean-up  of 
spills  and  l^ks,  and  special  disposal 
requirements. 

8.  Control  measures.  Generally 
applicable  control  measures,  such  as 
ventilation,  process  controls,  restricted 
access,  protective  clothing,  respirators, 
and  goggles. 

9.  Emergency  information.  Emergency 
procedures,  such  as  special  instructions 
for  firefighters;  first-aid  procedures;  and 
the  name,  address,  and  telephone 
number  of  the  operator,  or  that  of  a 
responsible  party  who  can  provide 
additional  information  about  the 
hazardous  chemical  and  appropriate 
emergency  procedures. 

The  proposed  rule  would  have 
required  a  name,  address  and  telephone 
number  of  the  operator  or  a  responsible 
party  preparing  the  MSDS  who  can 
provide  additional  information  on  the 
hazardous  chemical  and  appropriate 
emergency  procedures.  The  interim 
final  rule  required  only  the  name  and 
telephone  number  of  a  person  who  can 
provide  additional  information  on  the 
hazardous  chemical  and  appropriate 
emergency  procedures.  A  commenter  to 
the  interim  final  rule  asked  that  this 
again  reflect  the  proposed  rule's 
requirement  because  persons  often 
change  jobs  and  if  the  person  listed  on 
the  MSDS  was  no  longer  at  the  mine, 
the  MSDS  would  be  inaccurate  even 
though  the  substantive  information  was 
correct.  We  agree.  Accordingly,  the  final 
rule,  consistent  with  the  proposed  rule 
and  OSHA's  HCS.  requires  that  the 
MSDS  include  the  name  of  the  operator 
or  other  responsible  party  who  can 
provide  additional  information  on  the 
hazardous  chemical  and  appropriate 
emergency  procedures. 

We  did  not  include  the  proposed 
phrase  "preparing  the  MSDS"  in  the 
final  rule  because  it  would  limit  your 
options  unnecessarily.  If  the  person  who 
prepared  the  MSDS  left,  the  MSDS 
would  be  inaccurate  even  though  the 
person  listed  could  provide  additional 
information  on  the  hazardous  chemical 
and  appropriate  emereency  procedures. 

10.  Date  prepared.  "The  date  of 
preparation  of  the  MSDS  or  the  last 
change  to  it. 

The  categories  of  MSDS  information 
in  the  final  rule  are  substantively  the 
same  as  the  proposed  rule,  the  interim 
final  rule,  and  OSHA's  HCS.  The 


difference,  as  noted  above,  is  that 
HazCom  gives  you  the  option  to  list 
either  the  OSHA  or  MSHA  exposure 
limit  or  both  for  the  chemical. 

Numerous  commenters  to  the 
proposed  rule  asked  that  additional 
information  be  required  on  the  MSDS, 
such  as  (1)  Department  of 
Transportation  (DOT)  requirements,  (2) 
lARC  and  NTP  conclusions,  (3)  CAS 
numbers,  (4)  NIOSH  Recommended 
Exposure  Limits,  (5)  Hazardous  Material 
Information  System  (HMIS)  hazard  code 
information,  (6)  upper  and  lower 
explosive  levels,  and  (7)  how  products 
are  covered  by  other  agencies'  programs, 
such  as  EPA  requirements  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA),  and 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
We  do  not  include  additional 
requirements  for  the  content  of  the 
MSDS  in  the  final  rule.  The  OSHA 
requirements  are  well  known,  and 
adding  t»  the  contents  could  obscure 
crucisd  information  needed  for  miner 
protection. 

Standardized  format.  Consistent  with 
the  interim  final  and  the  proposed  rules, 
the  final  rule  does  not  prescribe  a 
specific  format  for  the  MSDS.  Both 
HazCom  and  OSHA's  HCS  allow  the 
preparer  to  determine  the  format, 
provided  that  it  addresses  all  the 
required  categories. 

Numerous  commenters  to  the 
proposed  rule  requested  that  we  require 
a  standardized  format  for  MSDSs. 
Several  of  these  commenters  stated  that 
they  wanted  us  to  adopt  OSHA's  MSDS 
form  (OSHA-174),  and  others 
recommended  ANSI  Z400-1  Guide  for 
Preparing  Material  Safety  Data  Sheets. 
Another  commenter  to  the  proposed 
rule  recommended  that  we  require 
operators  who  prepare  MSDSs  to 
present  the  same  information  in  the 
same  manner  for  the  same  hazardous 
chemical.  One  commenter  to  the 
proposed  rule  was  concerned  that  you 
would  have  to  prepare  duplicate 
MSDSs:  One  for  OSHA  and  one  for  us. 

There  are  numerous  sources  for 
MSDSs  in  addition  to  the  manufacturer 
or  supplier:  university  databases, 
chemical  information  services,  trade 
association  or  union  collections.  We 
established  minimum  requirements  for 
information  that  must  be  on  the  MSDS. 
Each  MSDS  must  contain  the  same 
minimum  categories  of  information. 

If  you  cannot  find  the  appropriate 
information  to  complete  a  specified 
category  or  if  the  category  is  not 
applicable  to  the  chemical  involved, 
you  must  indicate  on  the  MSDS  that  no 
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applicable  information  was  found.  For 
example,  if  the  chemical  does  not  have 
an  exposure  limit  or  is  not  classified  as 
a  carcinogen,  mark  these  spaces  "not 
applicable."  The  MSDS  must  not 
contain  blanks,  even  if  you  choose  to 
use  a  form  with  categories  beyond  those 
required,  because  blanks  may  be 
misinterpreted.  This  requirement  is  the 
same  as  in  the  proposed  rule,  OSHA's 
HCS,  and  the  interim  final  rule.  HazCom 
allows  you  the  flexibility  to  develop  an 
MSDS  in  any  format  you  wish,  as  long 
as  it  contains  all  required  information. 
We  encourage  you  to  use  a  standardized 
format  and  suggest  OSHA's  non- 
mandatory  MSDS  form  (OSHA-174)  or 
ANSI  Z400-1  as  a  guide. 

Alternatives.  The  final  HazCom  rule, 
as  the  proposed  and  interim  final  rules, 
allows  you  to  use  a  single  MSDS  for  a 
class  or  family  of  chemicals  with  similar 
hazards  or  for  mixtures  with  similar 
hazards  and  contents,  such  as  organic 
solvents  or  lubricants  in  which  the 
ingredients  are  the  same  but  their 
percentages  vary  from  mixture  to 
mixture.  The  few  commenters  on  this 
provision  agreed  with  the  proposed 
rule. 

Also,  the  final  HazCom  rule,  as  the 
proposed  and  interim  final  rules,  allows 
you  to  use  a  single  MSDS  to  address  the 
hazards  of  a  process  rather  than 
individual  hazardous  chemicals  when  it 
is  more  appropriate.  For  example,  the 
chemical  composition  of  a  flotation 
reagent  changes  as  it  evolves  through 
the  processing  of  a  mineral.  A  few 
commenters  to  the  proposed  rule 
objected  to  this  option,  but  we  decided 
to  retain  it  for  the  following  reasons: 

•  We  saw  this  option  as  relating  to 
format,  not  scope. 

•  It  is  not  a  requirement,  but  rather  an 
option  intended  to  maximize  flexibility 
and  to  acknowledge  the  practical 
limitations  of  dealing  with  chemicals. 

•  For  the  purposes  of  HazCom. 
"hazards  of  a  process"  refer  to  the 
physical  and  health  hazards  of 
chemicals  in  the  process.  If  you  choose 
to  prepare  an  MSDS  for  a  process,  you 
have  to  include  all  the  chemical  hazards 
created  during  the  process  and  any 
likely  to  be  created  if  there  is  a 
malfunction  or  accident,  even  if  the 
hazardous  chemical  is  a  short-lived 
intermediate.  In  accordance  with 

§  47.51(d)  you  do  not  have  to  prepare  an 
MSDS  for  an  intermediate  chemical  if 
its  hazards  are  addressed  on  the  MSDS 
of  the  source  chemical. 

3.  Section  47.53    Alternative  for 
Hazardous  Waste 

A  number  of  mine  operators  have  EPA 

Grrmits  to  bum  hazardous  waste  in  their 
Ins  or  to  dispose  of  liquid  or  solid 


hazardous  waste.  If  you  have  hazardous 
waste  at  your  mine,  the  final  rule 
requires  you  to  provide  exposed  miners 
and  designated  representatives  with 
ready  access  to  any  materials  you  have 
that  can  help  them  know  about  the 
hazardous  waste.  Suppliers  typically 
send  a  manifest  with  the  hazardous 
waste.  Some  may  send  an  MSDS.  If  no 
MSDS  is  available,  however,  you  must 
give  the  miner  access  to  any  information 
about  the  hazardous  waste  which — 

•  Indicates  its  identity  or  that  of  its 
components; 

•  Describes  its  physical  and  health 
hazards:  or 

•  Specifies  the  appropriate  protective 
measures. 

Our  proposed  rule  would  have 
exempted  EPA-regulated  hazardous 
waste  from  HazCom's  labeling  and 
MSDS  requirements.  It  still  would  have 
required  you  to  determine  the  nature  of 
the  waste's  hazards  and  instruct  miners 
about  them.  Proposed  §46.3  "Hazard 
determination"  stated: 

(b)  Operators  who  receive  chemicals  shall 
determine  their  hazards  based  on  the 
chemicals'  material  safety  data  sheets  and 
container  labels,  except  that  the  procedures 
in  paragraph  (a)  of  this  section  shall  be 
followed  for  hazardous  waste  received  by 
operators  when  a  material  safety  data  sheet 
cannot  be  obtained. 

Paragraph  (a)  contained  the  criteria  for 
determining  the  hazards  of  chemicals 
produced  at  the  mine. 

OSHA's  HCS  includes  an  exemption 
for  hazardous  waste  regulated  by  EPA 
under  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA).  as 
amended  (42  U.S.C.  6901  et  seq.). 
Although  OSHA's  HCS  excludes 
coverage  of  hazardous  waste  regulated 
by  EPA.  OSHA  has  other  specific 
standards  directed  to  hazardous  waste 
operations  (29  CFR  1910.120).  OSHA 
was  required  to  i^ue  these  standards  by 
§  162.  Title  1  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA),  as  amended  (29  U.S.C. 
655  note).  We  do  not  have  similar 
standards  regarding  hazardous  waste 
operations. 

EPA  standards  require  training  of 

eersonnel  at  a  hazardous  waste  facility, 
ut  this  training  appears  to  be  directed 
primarily  at  limiting  environmental 
impact.  EPA  standards  also  require  an 
analysis  of  the  hazardous  waste  as  part 
of  the  process  for  obtaining  a  permit  to 
bum  or  dispose  of  it.  EPA  does  not 
require  that  this  analysis  specify  the 
chemicals'  hazards  to  workers  or  that 
the  employer  make  this  analysis 
available  to  employees. 

Some  commenters  to  the  proposed 
rule  expressed  concern  that  exempting 


EPA-regulated  hazardous  waste  from 
HazCom  would  omit  a  segment  of  the 
mining  population  that  is  exposed  to 
hazardous  waste  on  a  routine  basis. 
These  commenters  believed  that  MSDSs 
should  be  available  to  miners  exposed 
to  hazardous  waste,  including  miners 
working  at  facilities  where  hazardous 
waste  is  processed  or  used  as  a  fuel. 

We  revised  the  language  in  the 
interim  final  rule  to  clarify  that, 
although  you  do  not  have  to  prepare  an 
MSDS  for  hazardous  waste,  you  must 
give  miners  access  to  the  MSDS  if  you 
have  one.  In  addition,  as  an  alternative  • 
to  an  MSDS,  the  interim  final  rule 
required  that  you  provide  miners  with 
access  to  all  available  information  that 
identified  the  components  of  the 
hazardous  waste,  its  hazards,  or 
protective  measures. 

Commenters  to  the  interim  final  rule 
expressed  confusion  about  whether  or 
not  HazCom  required  an  MSDS  for 
hazardous  waste.  Neither  the  interim 
final  rule  nor  the  final  rule  requires  the 
operator  to  prepare  or  obtain  an  MSDS 
for  hazardous  waste.  We  revised  the 
language  in  the  final  rule  to  clarify  that 
you  have  to  provide  miners  with  access 
to  all  available  information  specified  in 
§  47.53,  "Alternative  for  hazardous 
waste."  The  final  rule,  as  did  the 
interim  final  rule,  does  not  require  any 
specific  format  for  this  information.  Aji 
MSDS  or  a  shipping  manifest  will 
contain  some  of  this  information.  This 
means  that  if  you  have  an  MSDS  for  the 
hazardous  waste,  you  must  give  miners 
access  to  it. 

Commenters  to  the  proposed  rule  and 
the  interim  final  rule  requested 
clarification  about  the  wastes  covered 
by  this  section.  Some  commenters  asked 
that  we  exempt  wastes  that  are 
discarded  from  the  mining  process  or 
those  collected  for  recycling. 

This  alternative  specifically  addresses 
EPA-regulated  hazardous  wastes.  We  do 
not  exempt  mine  wastes  from  HazCom 
unless  they  are  regulated  by  EPA.  If  you 
collect  waste  chemicals  from  your 
mining  operation,  you  should  know 
what  dtese  wastes  contain  and  the 
hazards  of  the  ingredients.  If  the 
hazardous  chemical  waste  produced  at 
your  mine  is  regulated  by  EPA,  you  do 
not  have  to  produce  an  MSDS  under 
HazGom.  You  can  use  the  information 
that  you  develop  to  comply  with  EPA 
regulations  as  an  alternative  to  the 
MSDS.  Operations  that  receive  EPA- 
regulated  hazardous  wastes  for  disposal 
or  to  use  as  a  supplemental  fuel  should 
receive  a  manifest  with  each  shipment. 
The  manifest  should  contain  much  of 
the  information  found  on  an  MSDS, 
often  in  greater  detail,  and  you  can  use 
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this  manifest  as  an  alternative  to  the 
MSDS. 

4.  Section  47.54    Availability  of  an 
MSDS 

In  response  to  comments  to  the 
proposed  rule  about  the  difficulty  of 
keeping  paper  copies  in  a  harsh  mining 
environment,  we  revised  the  interim 
final  rule  to  clarify  in  §47.51  and 
§  47.54  oiu-  intention  to  allow  internet 
access  or  a  commercial  database  as  a 
way  to  comply  with  the  requirement 
that  you  have  an  MSDS  for  each 
hazardous  chemical. 

We  revised  the  final  rule  to  allow 
MSDSs  to  be  kept  at  an  alternative 
location.  This  change  in  language  is 
intended  to  allow  you  to  access  MSDSs 
from  an  internet  or  commercial 
database.  It  requires  that  you  provide 
miners  with  access  to  MSDSs  while  they 
are  in  their  work  area.  You  can  keep 
MSDSs  at  an  alternative  location,  such 
as  a  central  location,  if  you  ensure  that 
they  are  readily  available  to  miners  in 
an  emergency.  The  proposed  rule  had 
allowed  you  to  keep  MSDSs  at  a  central 
location  when  it  was  not  practical  to 
maintain  the  MSDSs  in  the  work  area, 
if  the  miners  had  access  to  them  at  some 
time  during  their  work  shift,  and  if  you 
ensured  that  miners  could  obtain  the 
required  information  in  an  emergency. 

Numerous  commenters  to  the 
proposed  rule  requested  that  the  MSDSs 
be  kept  in  a  central  location  when 
mining  conditions  were  not  favorable 
for  keeping  these  documents  in  the 
work  area.  A  few  of  theses  commenters 
said  that  we  should  not  specify  how 
MSDSs  are  to  be  made  available  to 
miners,  only  that  they  should  be 
available.  Several  commenters  to  the 
proposed  and  interim  final  rules  asked 
that  access  to  MSDSs  be  available 
through  electronic  means,  such  as 
computers. 

The  purpose  of  requiring  MSDSs  in 
the  work  area  where  the  chemical  is 
stored,  handled,  or  used  is  so  that 
miners  have  quick  access  to  critical 
information  in  emergency  situations. 
The  final  rule  provides  flexibility  for 
you  to  determine  the  best  way  to  meet 
this  requirement.  We  recognize  that 
independent  contractors  especially  need 
this  flexibility  because  they  work  at 
different  types  of  mines,  typically 
multiple  employer  sites.  Independent 
contractors,  therefore,  must  coordinate 
the  accessibility  of  MSDSs  to  other 
operators  and  miners,  as  well  as  their 
ovra  employees. 

If  you  wish  to  comply  by  retrieving 
MSDSs  electronically  from  an  internet 
site  or  a  commercial  database  of 
chemicals,  you  must  still  meet  the 
requirement  that  MSDSs  be  readily 


available  to  miners.  The  computer  does 
not  have  to  be  connected  full  time  to  the 
internet  site.  However,  we  still  expect 
you  to  make  MSDSs  available  to  miners 
in  accordance  with  the  requirements  of 
§  47.54(b).  Miners  must  know  how  to 
use  the  computer  or  someone  who 
knows  how  to  access  the  MSDS 
electronically  must  be  available  anytime 
miners  are  exposed.  For  example,  you 
have  a  lead  mechanic  and  regular 
mechanic  who  perform  maintenance 
work  at  night.  If  you  are  providing 
access  to  MSDSs  electronically,  these 
miners  must  be  able  and  know  how  to 
retrieve  an  MSDS  from  the  computer 
whenever  they  need  or  want  one.  This 
means  that  you  may  not  lock  the 
computer  away  from  their  use  unless 
you  give  them  a  key.  Otherwise,  the 
MSDS  is  not  readily  available  and  you 
are  denying  them  access  to  the  MSDSs. 

We  are  aware  that  the  failure  to  have 
a  current  MSDS  represents  a  significant 
portion  of  OSHA's  HCS  violations.  By 
clarifying  that  HazCom  allows  the  use  of 
internet  access  to  MSDSs,  and  by 
establishing  links  on  MSHA's  home 
page,  we  hope  to  improve  the  acciuracy 
and  availability  of  information  for 
miners.  We  believe  we  will  also  reduce 
paperwork  violations  by  allowing 
operators  to  retrieve  information  from  a 
computer. 

The  final  rule  allows  you  to  maintain 
paper  copies  of  the  MSDSs  or  to  keep 
copies  on  a  computer  or  computer  disk. 
You  may  also  use  fax  or  other  data 
transmission  or  any  other  method  that 
provides  access.  If  you  keep  MSDSs  in 
the  mine  office,  you  must  tell  the  miners 
where  they  are  and  how  to  access  them. 
Access  means  that  the  office  must 
remain  open  while  miners  are  working 
or  you  must  make  provisions  for  them 
to  immediately  unlock  the  office  if 
needed.  If  the  MSDS  information  is  kept 
on  a  computer,  it  may  be  necessary  to 
make  provision  for  backup  electrical 
power  in  the  event  of  an  emergency. 

Commenters  to  the  interim  nnal  rule 
asked  that  we  clarify  our  intent  in 
regard  to  keeping  an  MSDS  on  a 
computer.  HazCom  does  not  require  that 
the  MSDS  be.  stored  on  the  individual 
computer's  hard  drive.  It  is  acceptable 
to  access  the  MSDS  from  a  CD-ROM  or 
through  an  on-line  internet  database  if 
the  MSDS  is  readily  available  to  miners 
in  an  emergency. 

If  you  intend  to  comply  with  this 
provision  by  using  MSDSs  from  an 
internet  database  or  chemical 
manufacturer's  website,  you  must 
ensure  your  source  is  available  when  it 
is  needed.  You  should  bear  in  mind  that 
access  to  an  MSDS  on  the  internet 
depends  on  many  businesses  and 
facilities  beyond  your  control:  an 


electricity  provider,  electric 
transmission  and  generating  companies, 
a  telephone  company,  a  long  distance 
provider,  an  internet  provider,  and 
whoever  is  the  source  of  the  MSDS.  If 
you  have  difficulty  accessing  the 
internet  because  the  internet  provider's 
lines  are  often  busy,  for  example,  you 
may  need  to  change  to  a  provider  who 
is  more  accessible. 

5.  Section  47.55    Retaining  an  MSDS 

The  final  rule  requires  that  you  keep 
the  MSDS  for  as  long  as  the  chemical  is 
at  the  mine  and  notify  miners  at  least  3 
months  prior  to  disposing  of  the  MSDS. 
The  proposed  rule  did  not  specify  how 
you  were  to  notify  the  miner  about  the 
intent  to  dispose  of  these  MSDSs.  You 
would  have  had  the  flexibility  to  use 
any  method  that  notified  each  miner 
who  may  have  been  exposed.  We 
intended  that  you  be  able  to  use 
methods  such  as  a  safety  meeting 
announcement,  a  notice  in  a  company 
newsletter,  or  by  notifying  and  posting 
the  MSDS  on  a  bulletin  board  for  3 
months. 

Commenters  to  the  interim  final  rule 
asked  us  to  clarify  that  you  do  not  have 
to  notify  miners  before  replacing  an 
outdated  MSDS  with  an  updated 
version.  A  primary  purpose  of  HazCom 
is  to  ensure  that  miners  have  access  to 
information  about  the  chemicals  in  their 
work  areas.  As  an  alternative  to  this 
notification,  however,  you  can  maintain 
the  old  MSDS  indefinitely  and  mark  on 
it  the  interval  of  dates  and  the  locations 
where  the  chemical  was  used. 

The  intent  of  the  proposed  rule's 
requirement  to  notify  miners  prior  to 
disposing  of  an  MSDS  was  to  ensure  a 
miner  had  the  opportunity  to  request  a 
copy.  The  miner  could  then  retain  this 
information  for  future  reference  and  you 
would  not  need  to  maintain  the  MSDS 
for  an  extended  period  of  time. 

Several  commenters  to  the  proposed 
rule  suggested  that  the  3 -month 
retention  period  was  not  sufficient 
because  the  chronic  effect  of  a 
hazardous  chemical  may  take  years  to 
manifest  itself.  Some  recommended  that 
we  be  consistent  with  OSHA  and 
require  a  30-year  retention  period.  One 
suggested  a  retention  period  of  20  years. 
A  few  agreed  with  the  proposed  3- 
month  retention  period  and  others  felt 
that  there  should  be  no  retention 
requirement  at  all.  One  suggested  that 
these  notices  be  posted.  Comments  to 
the  interim  final  rule  were  similar. 

We  considered  a  30-year  retention 
period  to  be  consistent  with  OSHA 
requirements.  The  OSHA  retention 
period  for  MSDSs  derives  from  that 
agency's  generic  rule  on  recordkeeping. 
(29  CFR  1904).  which  was  not 
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developed  specifically  for  hazard 
communication  purposes.  As  an 
alternative  to  retaining  the  MSDS  for  30 
years.  OSHA's  recordkeeping  rule 
allowed  employers  to  keep  a  record  of 
the  identity  of  the  chemical,  where  it 
was  used,  and  when  it  was  used. 

Because  of  the  nature  of  the  mining 
industry,  mines  open  and  close 
frequently  and  there  is  a  large  turnover 
in  miners  each  year.  The  records  from 
closed  mines  would  be  impractical,  if 
not  impossible,  to  retain  if  the  mine 
operator  does  not  continue  in  business 
and  there  is  no  succeeding  operator. 
Also,  it  would  be  impractical,  if  not 
impossible,  to  find  the  miners  who  may 
have  been  exposed  to  the  chemical  if  the 
miner  were  no  longer  employed  at  the 
mine. 

A  requirement  to  retain  MSDSs  for  a 
lengthy  period  of  time  could  result  in 
the  accumulation  of  a  great  number  of 
MSDSs.  A  manufacturer  may  change  the 
formulation  of  a  chemical  as  processes 
or  new  technologies  improve,  requiring 
a  revision  to  its  MSDS.  We  expect 
operators  to  keep  the  cunent  MSDSs  for 
the  chemicals  they  use.  Maintaining 
many  MSDSs  for  a  single  brand  name 
that  has  changed  composition  a  number 
of  times  could  lead  to  confusion  and 

Ktentially  cause  gieatw  harm  than  not 
ving  the  old  MSDSs  available  in  case 
a  miner  develops  a  disease  10.  20.  or  30 
years  after  exposure.  Some  mines  use  a 
large  number  and  variety  of  chemicals 
briefly,  depending  on  which  product  is 
cheapest  or  which  the  distributor  is 
can^^ng  at  a  specific  time.  Mines  may 
also  try  a  variety  of  chemicals  for  brief 
intervals  to  find  a  desired  effect 

For  the  above  reasons,  we  believe  the 
30-year  retention  period  would  be 
excessively  burdensome  for  the  mining 
industry.  We  also  believe,  however,  that 
it  would  not  be  a  great  burden  for  you 
to  notify  miners  3  months  before 
disposing  of  an  MSDS. 

"nie  final  rule,  consistent  with  the 
interim  final  rule,  requires  that  you 
maintain  the  MSDS  at  the  work  area  or 
an  alternate  location  as  long  as  the 
hazardous  chemical  is  at  the  mine,  and 
notify  miners  at  least  3  months  before 
you  dispose  of  an  MSDS.  We  require 
you  to  provide  copies  of  MSDSs  to 
miners  because  they  have  a  right  to 
specific  information  about  their 
chemical  exposures.  We  determined 
that  this  access  provision  is  adequate  to 
ensure  that  a  miner  could  obtain  a  copy 
of  the  MSDS  if  the  miner  wants  one. 

We  believe  miners  request  copies  of 
MSDSs  because  they  are  concerned 
about  a  chemical's  effect  on  their  health. 
If  a  miner  has  a  health  concern,  he  or 
she  usually  requests  a  copy  immediately 
rather  than  later.  The  effects  of  some 


chemicals,  however,  have  a  long  latency 
period  between  the  exposure  and  the 
onset  of  a  disease.  Miners  can  get  a  copy 
at  any  time  the  chemical  is  at  the  mine, 
but  may  not  think  to  get  a  copy  until 
you  notify  them  that  you  intend  to 
dispose  of  it.  As  stated  previously,  you 
may  use  any  effective  method  to  notify 
the  miners,  such  as  a  verbal 
announcement  in  a  safety  meeting,  a 
personal  written  notice,  an  all-employee 
newsletter,  or  a  notice  posted  on  the 
mine  bulletin  board. 

G.  Conforming  Amendments:  HazCom 
Training  Reauirements  Under  30  CFR 
Parts  46  ana  48 

In  response  to  public  comments 
submitted  both  in  writing  and  at  the 
public  hearings,  MSHA  is  removing  the 
training  requirements  from  the  HazCom 
standard  in  30  CFR  part  47,  except  for 
initial  training  of  ciurently  employed 
miners.  We  are  also  making  conforming 
amendments  to  30  CFR  parts  46  and  48 
to  accommodate  HazCom  training. 
These  changes  are  a  logical  outgrowth  of 
the  interim  final  rule  because 
commenters  urged  MSHA  to  integrate 
HazCom  training  with  existing  training 
standards  in  parts  46  and  48.  bn 
response  to  commenters'  concerns,  the 
final  rule  fully  integrates  HazCom 
training  provisions  into  parts  46  and  48. 

In  the  interim  final  rule.  MSHA 
disagreed  with  the  recommendation  that 
all  HazCom  training  requirements 
should  be  incorporated  under  parts  46 
and  48.  However,  we  now  believe  that 
the  emphasis  on  hazardous  chemicals 
can  be  incorporated  into  your  training 

f>rogram.  We  have  added  specific 
anguase  to  existing  parts  46  and  48  to 
make  dear  that  these  subjects  will  be  a 
part  of  the  mine's  training  program. 

lliese  conforming  amendments  clarify 
MSHA's  intent  that  HazCom  training 
will  take  place  under  parts  46  and  48 
after  the  initial  HazCom  training  is 
conducted.  The  conforming 
amendments  to  parts  46  and  48  make 
clear  that  for  initial  training,  new  miner 
training,  newly  employed  experienced 
miner  training,  annual  refresher 
training,  and  whenever  a  new  task  is 
assigned,  miners  will  now  have  a 
unified  approach  to  provide  a  better 
training  fociu  on  working  with 
hazardous  chemicals.  We  developed  the 
interim  final  rule  requirements  to  be 
fully  compatible  with  existing  training 
standards.  The  amendments  to  parts  46 
and  48  provide  integration  of  the 
interim  final  rule  requirements  with 
existing  training  standards.  In  addition, 
it  is  MSHA's  intent  to  allow  mine 
operators  to  use  relevant  training 
conducted  in  compliance  with  other 
MSHA,  federal,  or  state  regulations  to 


meet  the  HazCom  training  requirement 
of  this  part.  You  can  also  use  relevant 
training  conducted  in  compliance  with 
this  part  to  meet  the  comparable 
requirements  of  other  parts  of  this 
chapter.  This  means  that  relevant 
training  provided  to  miners  under  other 
MSHA  standards,  such  as  parts  46  and 
48,  OSHA,  EPA,  DOT,  and  state 
requirements,  can  be  credited  toward 
HazCom  training. 

1.  HazCom  Training  Under  30  CFR  Part 
46 

Under  the  conforming  amendments  to 
existing  part  46,  mine  operators  must 
provide  each  new  miner  and  newly 
hired  experienced  miner  with 
instruction  on  the  health  and  safety 
aspects  of  the  tasks  to  be  assigned, 
including  the  safe  work  procediires  of 
such  tasks,  the  mandatory  health  and 
safety  standards  pertinent  to  such  tasks, 
information  about  the  physical  and 
health  hazards  of  chemicals  in  the 
miner's  work  area,  the  protective 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program. 

Mine  operators  must  provide  any 
miner  who  is  reassigned  to  a  new  task, 
in  whidi  he  or  she  has  no  previous 
work  experience,  with  training  in  the 
health  and  safety  aspects  of  the  tasks  to 
be  assigned,  including  the  safe  work 
procedures  of  such  tasks,  information 
about  the  physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  the  miner  can  take 
against  these  hazards,  and  the  contents 
o7  the  mine's  HazCom  program. 
Additionally,  the  conforming 
amendments  to  part  46  recommend  that 
mine  operators  include  information 
about  the  physical  and  health  hazards  of 
phemicals  in  the  miner's  work  area,  the 
protective  measures  a  minw  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program  as  part 
of  the  topics  covered  imder  the  miners' 
annual  refresher  training. 

Under  the  conforming  amendments  to 
annual  refresher  training  in  §  46.8(b), 
miners  will  receive  instruction  on 
changes  at  the  mine  which  could 
adversely  affect  the  miners'  health  or 
safety.  It  is  under  this  section  that 
miners  will  get  information  on  potential 
exposures  to  chemicals  which  are  not  in 
their  immediate  work  area,  but  which 
could  potentially  impact  them  while  at 
the  mine. 

New  miner  training  and  newly 
employed  experienced  miner  training. 
Under  existing  §  46.5,  new  miners  are  to 
receive  24  hours  of  new  miner  training, 
with  a  minimum  of  4  hours  of  training 
in  specific  areas  which,  with  the 
addition  of  these  conforming 
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amendments,  now  will  include 
information  about  the  physical  and 
health  hazards  of  chemicals  in  the 
miner's  work  area,  the  protective 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program,  before  they  begin 
work.  They  also  must  have  instruction 
in  additional  subjects  specified  in  the 
regulation  no  later  than  60  days  after 
b^iming  employment;  and  the  balance 
of  new  miner  training  no  later  than  90 
days  after  beginning  employment. 

For  newly  nired  experienced  miners, 
the  conforming  amendment  to  §  46.6 
requires  instruction  in  the  same  subjects 
required  for  new  miners  specified 
above,  before  they  begin  work.  Existing 
part  46  also  requires  that  they  must  have 
instruction  in  one  additional  subject 
specified  in  the  regulation  no  later  than 
60  days  after  beginning  work. 

New  task  training.  Ebcisting  §  46.7 
requires  training  for  every  miner  before 
the  miner  is  reassigned  to  a  task  for 
which  he  or  she  has  no  previous 
experience.  Training  must  also  be  given 
when  a  miner's  task  has  changed. 
Existing  part  46  already  requires  that  the 
training  must  cover  the  health  and 
safety  aspects  and  safe  work  procedures 
of  such  tasks.  The  conforming 
amendment  to  §46.7  requires 
information  about  the  physical  and 
health  hazards  of  chemicals  in  the 
miner's  work  area,  the  protective 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program.  This  training  will 
ensure  that  miners  are  adequately 
trained  about  new  chemical  hazards 
when  they  are  assigned  new  tasks. 

In  addition,  if  a  miner's  task  requires 
him  to  use  a  chemical  and  the  chemical 
is  changed  by  the  mine  operator  to  a 
chemical  that  poses  a  new  chemical 
hazard,  the  miner  must  get  information 
about  those  new  hazards  through  task 
training.  Task  is  defined  under  existing 
§  46.2(n)  as  "a  work  assignment  or 
component  of  a  job  that  requires  specific 
job  knowledge  or  experience."  In  this 
instance,  even  though  the  miner's  work 
assignment  has  remained  the  same,  a 
component  of  his  job  that  requires  new 
job  knowledge  or  experience  has 
changed  by  tiie  introduction  of  a  new 
chemical  hazard  in  his  work  area.  The 
introduction  of  this  new  chemical 
hazard  would  require  liew  "job 
knowledge"  on  the  miner's  part  on  how 
to  safely  use  this  chemical.  We  believe 
that  this  new  information  must  be 
provided  to  the  miner  under  the 
conforming  amendment  to  §  46.7  as  part 
of  the  miner's  training  in  the  health  and 
safety  aspects  related  to  the  assigned 
task,  which  include  the  safe  operating 
procedures  of  such  task.  This 


interpretation  is  consistent  with  the 
purpose  of  part  46  task  training,  which 
is  to  provide  miners  with  fundamental 
health  and  safety  information  regarding 
all  aspects  of  their  work  assignments,  so 
that  they  can  perform  their  job  duties 
safely. 

MSHA  wants  to  emphasize  that  if  the 
introduction  of  a  new  chemical  does  not 
involve  the  introduction  of  a  new 
hazard,  mine  operators  do  not  have  to 
conduct  new  task  training  and, 
consequently,  no  paperwork 
requirement  is  triggered.  Thus,  the 
conforming  amendments  to  part  46  are 
not  requiring  any  different  training 
beyond  that  which  is  already  required 
under  §  46.7.  New  task  training  is  only 
required  when  a  new  chemical  hazard  is 
introduced  into  a  miner's  work  area, 
and  not  each  instance  when  a  new 
chemical  is  introduced  into  a  miner's 
work  area.  Introducing  a  new  hazard  is 
not  the  same  as  introducing  a  new 
haz£U'dous  chemical.  For  example,  if  the 
mine  operator  is  replacing  a  solvent 
with  a  new  solvent  that  presents  the 
same  hazards  as  the  old  one,  the  mine 
operator  is  not  required  to  conduct  new 
task  training.  By  contrast,  if  the  new 
solvent  poses  a  new  hazard,  the  mine 
operator  must  conduct  new  task  training 
to  provide  affected  miners  with  new 
"job  knowledge"  regarding  their  work 
assignment  and  comply  with  the 
pertinent  recordkeeping  requirements  of 
part  46.  The  mine  operator  also  must 
include  the  new  solvent  in  the  list  of 
hazardous  chemicals  and  keep  a  copy  of 
the  MSDS  available.  ^ 

MSHA  believes  that  this 
interpretation  regarding  task  training  is 
appropriate,  and  is  also  consistent  with 
the  training  provision  of  the  proposed 
and  interim  final  rules  regarding  the 
introduction  of  a  new  chemical  hazard 
into  the  miner's  work  area.  We 
acknowledge  that  the  traditional  focus 
of  the  definition  of  "task"  under  part  46 
has  been  on  new  work  assignments. 
With  these  paragraphs,  however,  we  are 
making  clear  our  intent  that  task 
training  must  be  conducted  when  a  new 
chemical  hazard  is  introduced  into  a 
miner's  work  area.  We  believe  that  this 
interpretation  will  achieve  a  safer 
workplace,  and  does  not  result  in  an 
increase  in  the  administration  of  task 
training  to  miners,  because  mine 
operators  may  be  less  likely  to  replace 
chemicals  with  chemicals  that  are  more 
hazardous. 

Annual  refresher  training.  Under 
existing  §46.8(b)  annual  refresher 
training,  miners  were  already  required 
to  have  refresher  training  that  includes 
instruction  on  changes  at  the  mine  that 
could  adversely  affect  the  miner's  health 
or  safety.  MSHA  believes  that  this 


paragraph  would  include  training  about 
new  chemical  hazards  introduced  at  the 
mine.  In  addition,  the  conforming 
amendment  to  §  46.8  recommends 
subjects  to  include  information  about 
the  physiceil  and  health  hazards  of 
chemicab  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program. 

Part  46  and  the  interim  final  rule 
training  elements.  As  noted  below,  all  of 
the  training  elements  which  were 
contained  in  the  interim  final  rule  are 
appropriately  provided  to  miners  based 
on  the  type  of  training  the  miner 
receives  during  his  course  of 
employment  at  a  mine. 

All  of  the  training  elements  which 
were  contained  in  the  interim  final  rule 
are  covered  by  the  language  of  the 
conforming  amendments  to  part  46,  or 
are  covered  by  existing  provisions  of 
part  46.  For  example,  new  miners  and 
newly  hired  experienced  miners  will 
continue  to  have  information  regarding 
the  requirements  of  the  HazCom 
standard  under  §§  46.5(b)(4)  and 
46.6(b)(4),  respectively,  because  mine 
operators  were  already  required  to  train 
each  miner  on  the  mandatory  health  and 
safety  standards  pertinent  to  their  tasks. 
The  provision  of  this  information  will 
ensure  that  miners  receive  information 
about  the  location  and  availability  of  the 
HazCom  program.  The  conforming 
amendments  to  these  training 
provisions  require  mine  operators  to 
provide  each  miner  with  information 
about  the  physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area  and 
the  protective  measures  the  miner  can 
take  against  these  hazards.  The 
protective  measures  that  a  miner  can 
take  against  these  hazards  must  also 
include  how  a  miner  can  detect  the 
presence  or  release  of  a  hazardous 
chemical  in  the  work  area  because  such 
detection  is  the  natural  first  step  that  a 
miner  would  take  to  protect  himself 
from  any  developing  hazard.  Finally, 
the  mine  operator  must  inform  each 
miner  about  the  contents  of  the  HazCom 
program.  These  requirements  are 
consistent  with  the  training 
requirements  that  were  specified  in  the 
interim  final  rule. 

Training  about  the  content  of  the 
HazCom  program  (the  specifics  of  the 
program  are  enumerated  under  §47.32) 
requires  that  mine  operators  identify 
how  HazCom  is  put  into  practice  at  the 
mine  through  the  use  of  hazard 
determination,  labels  and  other  forms  of 
warning,  MSDSs.  and  miner  training.  It 
also  requires  a  list  or  other  record  of  the 
identity  of  all  hazardous  chemicals 
known  to  be  at  the  mine,  and  must  be 
compiled  for  the  whole  mine  or  by 
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individual  work  areas.  It  is  througli  this 
training  that  miners  will  be  notified  of 
the  locations  where  hazardous 
chemicals  are  present. 

In  addition,  when  a  miner  is 
reassigned  to  a  new  task  in  which  he  or 
she  has  no  previous  work  experience, 
the  conforming  amendment  to  §  46.7(a) 
provides  that  the  miner  must  receive 
training  in  the  health  and  safety  aspects 
of  the  tasks  to  be  assigned,  including  the 
safe  work  procedures  of  such  task, 
information  about  the  physical  and 
health  hazards  of  the  chemicals  in  the 
miner's  work  area,  the  protective 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program.  These  requirements 
are  all  consistent  with  the  training 
requirements  that  were  addressed  in  the 
interim  final  rule. 

Finally,  the  conforming  amendment 
addressing  annual  refresher  training 
under  §  46.8(c)  recommends  that  mine 
operators  provide  information  about  the 
physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program. 

Training  plans.  Mine  operators  are 
reminded  that  training  plans  that 
include  the  minimum  information 
specified  in  existing  part  46  are 
considered  approved  by  us  and  are  not 
required  to  be  submitted  to  us  for  formal 
review,  unless  you.  the  miners,  or 
miners'  representatives  requests  it. 

To  minimize  the  paperwork  burden 
and  assist  mine  operators  with 
compliance  with  the  HazCom 
requirements,  we  will  provide 
assistance  and  guidance  to  all  mine 
operators  with  training  plan 
modifications.  Our  HazCom  compliance 
guide  will  further  explain  the  required 
training  plan  modifications  and  will 
include  a  model  training  plan 
addendum  which  mine  operators  can 
attach  to  their  existing  training  plan. 
Mine  operators  can  use  this  model 
addendum  when  revising  their  training 
plans.  Also,  mine  operators  who 
submitted  their  training  plan  to  us  for 
approval  can  attach  this  model 
addendum  to  their  MSHA  approved 
training  plan,  eliminating  the  need  to 
resubmit.  Mine  operators  are  reminded 
that,  under  existing  part  46 
requirements,  they  must  provide  the 
miners'  representative,  if  any.  with  a 
copy  of  the  approved  plan  within  one 
week  after  approval.  Mines  with  no 
designated  miners'  representative  must 
post  a  copy  of  the  plan  at  the  mine,  or 
provide  a  copy  to  each  miner  within  one 
week  after  approval. 

Records  of  training.  Under  existing 
part  46  requirements,  you  are  required 


to  certify  that  a  miner  has  received 
required  training  and  retain  a  copy  of 
each  miner's  training  records  and 
certificates  for  the  duration  of  the 
miner's  employment,  except  that  you 
must  keep  certificates  of  annual 
refresher  training  for  at  least  2  years. 
You  must  keep  training  records  and 
certificates  for  miners  who  have 
terminated  their  employment  with  you 
for  at  least  60  days  after  the  employment 
ends.  You  may  use  our  existing  form  for 
the  certification  (MSHA  Form  5000-23) 
or  maintain  the  certificate  in  another 
format.  If  you  choose  to  use  Form  5000- 
23,  you  should  be  aware  that  the  form 
was  not  designed  for  use  under  part  46 
and  you  need  to  ensure  that  you  include 
on  the  form  all  the  required  information. 
Under  part  46,  you  also  are  required  to 
maintain  a  copy  of  the  current  training 
plan  at  the  mine  or  have  the  capability 
to  produce  it  upon  request  within  one 
business  day.  You  may  keep  training 
records  and  certificates  at  the  mine  site 
or  at  a  different  location,  but  must 
provide  copies  of  the  records  to  us  and 
to  miners  and  their  representatives  upon 
request. 

Instructor  qualifications.  Under 
existing  pari  46  requirements, 
instructors  do  not  need  to  be  approved 
by  us.  Instead,  training  must  be 
provided  by  a  competent  peraon, 
defined  as  someone  with  sufficient 
ability,  training,  knowledge,  or 
experience  in  a  specific  area,  who  is 
also  able  to  communicate  the  subject  of 
the  training  and  evaluate  the 
effectiveness  of  the  training  provided. 

Compatibility  with  other  training. 
Existing  part  46  allows  you,  where 
appropriate,  to  substitute  equivalent 
training  required  by  OSHA  or  other 
federal  or  state  agencies  to  satisfy  your 
training  obligations  under  part  46.  It  is 
MSHA's  intent  to  allow  mine  operators 
to  use  relevant  training  conducted  in 
compliance  with  other  MSHA,  federal, 
or  state  regulations  to  meet  the  new 
HazCom  training  requirements  of  part 
46.  This  means  that  relevant  training 
provided  to  miners  under  other  MSHA 
standards,  such  as  parts  46  and  48, 
OSHA.  EPA,  DOT.  and  state 
requirements,  can  be  credited  toward 
HazCom  training. 

2.  HazCom  Training  Under  30  CFR  Part 
48 

As  with  part  46.  the  conforming 
amendments  to  existing  part  48  require 
mine  operators  to  provide  new  miners 
and  experienced  miners  with 
instruction  in  the  health  and  safety 
aspects  of  the  tasks  to  be  assigned, 
including  the  safe  work  procedures  of 
such  tasks,  the  mandatory  health  and 
safety  standards  pertinent  to  such  tasks. 


information  about  the  physical  and 
health  hazards  of  chemicals  in  the 
miner's  work  area,  the  protective 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program.  Training  of  miners 
assigned  to  a  task  in  which  they  had  no 
previous  experience  must  include 
instruction  in  the  health  and  safety 
aspects  related  to  the  assigned  tasks, 
including  the  safe  operating  procediues 
of  such  tasks,  information  about  the 
physiceil  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program. 

Training  of  new  miners.  Under 
existing  §1 48.5  and  48.25,  new 
underground  miners  are  to  receive  40 
hours  and  new  surface  miners  are  to 
receive  24  hours  of  new  miner  training 
in  specific  areas,  with  approximately  8 
hours  of  training  given  at  the  mine  site. 
Under  the  new  conforming  amendments 
to  §§  48.5  and  48.25,  the  training  now 
includes  instruction  in  the  health  and 
safety  aspects  of  the  tasks  to  be 
assigned,  including  the  safe  work 
procedures  of  such  tasks,  the  mandatory 
health  and  safety  standards  pertinent  to 
such  tasks,  information  about  the 
physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program.  This 
training  must  be  provided  before  such 
miner  is  assigned  to  work  duties. 

Experienced  miner  training. 
Experienced  miners  must  complete 
training  in  the  areas  specified  under 
existing  §§  48.6  and  48.26.  Under  the 
new  conforming  amendments,  the 
training  must  include  instruction  in  the 
health  and  safety  aspects  of  the  tasks  to 
be  assigned,  including  the  safe  work 

Procedures  of  such  tasks,  the  mandatory 
ealth  and  safety  standards  pertinent  to 
such  tasks,  information  about  the 
physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measiues  a  miner  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program,  before 
begiiuing  work  duties.  Each 
experienced  miner  returning  to  mining 
following  an  absence  of  5  years  or  more, 
must  receive  at  least  8  hours  of  trainii^. 
Training  of  miners  assigned  to  a  task 
in  which  they  have  bad  no  previous 
experience.  Under  existing  §§48.7  and 
48.27.  miners  assigned  to  new  work 
tasks  as  specified  in  the  regulation,  must 
receive  the  required  training  before  the 
new  tasks  are  performed.  The  minimum 
subjects  to  be  covered  in  this  training 
program  are  specified  under  the 
regulation.  In  accordance  with  the 
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conforming  amendments  to  existing  part 
48,  this  training  program  must  now 
include  instruction  in  the  health  and 
safety  aspects  related  to  the  assigned 
tasks,  including  the  safe  operating 
procedures  of  such  tasks,  information 
about  the  physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program. 

These  conforming  amendments  to 
part  48  will  ensure  that  miners  are 
adequately  trained  about  new  chemical 
hazards  as  part  of  their  task  training 
when  they  are  assigned  new  tasks.  la 
addition,  if  a  miner's  task  requires  hiin 
to  use  a  chemical  and  the  chemical  is 
changed  by  the  mine  operator  to  a 
chemical  that  included  a  new  chemical 
hazard,  the  miner  must  get  information 
about  those  new  hazards  through  task 
training. 

Task  is  defined  under  existing 
§§  48.3(f)  and  48.22(f)  as  "a  work 
assignment  that  includes  duties  of  a  job 
that  occur  on  a  regular  basis  and  which 
requires  physical  abilities  and  job 
knowledge."  In  this  instance,  even 
though  the  miner's  work  assignment  has 
remained  the  same,  the  introduction  of 
a  new  chemical  hazard  in  the  miner's 
work  area  would  require  new  "job 
knowledge"  on  the  miner's  part  on  how 
to  safely  use  this  chemical.  We  believe 
that  this  new  information  must  be 
provided  to  the  miner  under  the 
conforming  amendments  to  §§  48.7  and 
48.27  as  part  of  the  miner's  training  in 
the  health  and  safety  aspects  related  to 
the  assigned  task,  which  include  the 
safe  woric  procedures  of  such  task.  This 
interpretation  is  consistent  with  the 
purpose  of  part  48  task  training,  which 
is  to  provide  miners  with  fundamental 
health  and  safety  information  regarding 
all  aspects  of  their  work  assignments  so 
that  they  can  perform  their  job  duties 
safely. 

MSHA  wants  to  emphasize  that  if  the 
introduction  of  a  new  chemical  does  not 
involve  the  introduction  of  a  new 
hazard,  mine  operators  do  not  have  to  . 
conduct  new  task  training  and, 
consequently,  no  paperwork 
requirement  is  triggered.  Thus,  the 
conforming  amendments  to  part  48  are 
not  requiring  any  different  training 
beyond  that  which  is  already  required 
under  §§  48.7  and  48.27.  New  task 
training  is  only  required  when  a  new 
chemical  hazard  is  introduced  into  a 
miner's  work  area,  and  not  each 
instance  when  a  new  chemical  is 
introduced  into  a  miner's  work  area. 
Introducing  a  new  hazard  is  not  the 
same  as  introducing  a  new  hazardous 
chemical.  For  example,  if  the  mine 
operator  is  replacing  a  solvent  with  a 


new  solvent  that  presents  the  same 
hazards  as  the  old  one,  the  mine 
operator  is  not  required  to  conduct  new 
task  training.  By  contrast,  if  the  new 
solvent  poses  a  new  hazard,  the  mine 
operator  must  conduct  new  task  training 
to  provide  affected  miners  with  new 
"job  knowledge"  regarding  their  work 
assignment  and  comply  with  the 
pertinent  recordkeeping  requirements  of 
part  48.  The  mine  operator  also  must 
include  the  new  solvent  in  the  list  of 
hazardous  chemicals  and  keep  a  copy  of 
the  MSDS  available. 

MSHA  believes  that  this 
interpretation  regarding  task  training  is 
appropriate,  and  is  also  consistent  with 
the  training  provision  of  the  proposed 
and  interim  final  rules  regarding  the 
introduction  of  a  new  chemical  hazard 
into  the  miner's  work  area.  We 
acknowledge  that  the  traditional  focus 
of  the  definition  of  "task"  imder  part  48 
has  been  on  new  job  duties  or  work 
assignments.  With  these  paragraphs, 
however,  we  are  making  clear  oiu  intent 
that  task  training  must  be  conducted 
when  a  new  chemical  hazard  is 
introduced  into  a  miner's  work  area.  We 
believe  that  this  interpretation  will 
achieve  a  safer  workplace,  and  does  not 
result  in  an  increase  in  the 
administration  of  task  training  to 
miners,  because  mine  operators  may  be 
less  likely  to  replace  chemicals  with 
chemicals  that  are  more  hazardous. 

Annual  refresher  training.  Existing 
§§  48.8(b)(1)  and  48.28(b)(1)  already 
require  that  the  annual  refresher 
training  course  include  the 
requirements  of  mandatory  health  and 
safety  standards  which  are  related  to  the 
miner's  tasks.  Under  §§ 48.8(b)  and 
48.28(b),  miners  were  already  required 
to  have  refresher  training  that  includes 
instruction  on  the  mandatory  health  and 
safety  standard  requirements  which  are 
related  to  the  miner's  tasks  and  on  the 
health  provisions  of  the  Mine  Act,  as 
well  as  an  explanation  of  the  warning 
labels.  We  believe  that  instruction  about 
significant  new  information  would  be 
included  in  the  above  provisions  as  part 
of  the  training  on  the  mandatory  health 
and  safety  standard  requirements 
related  to  the  miner's  tasks  and  the 
warning  labels.  Under  §§  48.8  and 
48.28,  tibe  conforming  amendments 
recommend  subjects  to  include 
information  about  the  physical  and 
health  hazards  of  chemicals  in  the 
miner's  work  area,  the  protective 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program. 

Additionally,  the  conforming 
amendments  to  §§  48.8  and  48.28  for 
aimual  refresher  training  recommend 
that  training  on  health  and  safety 


standards  relevant  to  mining  operations 
at  the  mine  be  included.  Significant, 
new  information  about  the  hazard  of  a 
chemical  in  a  miner's  work  area  would 
be  covered  by  this  recommendation. 

Part  48  and  the  interim  final  rule 
training  elements.  All  of  the  training 
elements  which  were  contained  in  the 
interim  final  rule  are  covered  by  the 
language  of  the  conforming  amendments 
to  part  48,  or  are  covered  by  existing 
provisions  of  part  48.  For  example,  new 
miners  will  be  trained  and  have 
information  regarding  the  requirements 
of  the  HazCom  standard  under 
§§  48.5(b)(13)  and  48.25(b)(13)  because 
the  miner  is  already  required  to  have 
instruction  in  the  health  and  safety 
aspects  of  the  tasks  to  be  assigned  and 
the  mandatory  health  and  safety 
standards  pertinent  to  such  tasks.  Also, 
when  an  experienced  miner  is  trained 
pursuant  to  §§48.6(b)(ll)  and 
48.26(b)(ll),  the  course  must  include 
instruction  in  the  health  and  safety 
aspects  of  the  tasks  assigned  and  the 
safe  work  procedures  of  the  tasks.  The 
conforming  amendments  to  these 
training  provisions  reqmre  mine 
operators  to  provide  each  miner  with 
information  about  the  physical  and 
health  hazards  of  chemicals  in  the 
miner's  work  area  and  the  protective 
measures  the  miner  can  take  against 
these  hazards.  The  protective  measures 
that  a  miner  can  take  against  these 
hazards  must  also  include  how  a  miner 
can  detect  the  presence  or  release  of  a 
hazardous  chemical  in  the  work  area 
because  such  detection  is  the  natural 
first  step  that  a  miner  would  take  to 
protect  himself  from  any  developing 
hazard.  Finally,  the  mine  operator  must 
inform  each  miner  about  the  contents  of 
the  HazCom  program.  These 
requirements  are  consistent  with  the 
training  requirements  that  were 
specified  in  the  interim  final  rule. 

Training  about  the  content  of  the 
HazCom  program  (the  specifics  of  the 
program  are  specified  under  §47.32) 
requires  that  mine  operators  identify 
how  HazCom  is  put  into  practice  at  the 
mine  through  the  use  of  hazard 
determination,  labels  and  other  forms  of 
warning,  MSDSs,  and  miner  training.  It 
also  requires  a  list  or  other  record  of  the 
identity  of  all  hazardous  chemicals 
known  to  be  at  the  mine,  and  must  be 
compiled  for  the  whole  mine  or  by 
individual  work  areas.  It  is  through  this 
training  that  miners  will  be  notified  of 
the  locations  where  hazardous 
chemicals  are  present. 

In  addition,  when  a  miner  is 
reassigned  to  a  task  in  which  he  or  she 
has  no  previous  work  experience,  the 
conforming  amendments  to  §§  48.7(a)(1) 
and  (c)  and  48.27(a)(1)  and  (c)  provide 
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that  the  training  must  include 
instruction  in  the  health  and  safety 
aspects  and  the  safe  work  procedures 
related  to  the  assigned  tasks,  including 
information  about  the  physical  and 
health  hazards  of  chemicals  in  the 
miner's  work  area,  the  protective 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program.  These  requirements 
are  all  consistent  with  the  training 
requirements  that  were  addressed  in  the 
interim  final  rule. 

The  conforming  amendments 
addressing  annual  refresher  training 
under  §§  48.8(c)  and  48.28(c) 
recommend  that  mine  operators  provide 
information  about  the  physical  and 
health  hazards  of  chemicals  in  the 
miner's  work  area,  the  protective 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program.  Existing  §§  48.8(a)(1) 
and  48.28(a)(1)  already  require  that  the 
course  include  mandatory  health  and 
safety  standard  requirements  which  are 
related  to  the  miner's  tasks.  These 
provisions  will  provide  information 
regarding  the  requirements  of  the 
HazCom  standard  during  annual 
refresher  training  because  mine 
operators  were  already  required  to  train 
each  miner  on  the  mandatory  health  and 
safety  standards  pertinent  to  their  tasks. 
The  provision  of  this  information  will 
ensure  that  miners  receive  information 
about  the  location  and  availability  of  the 
HazCom  program.  Finally,  under  part 
48,  existing  §§  48.5(b)(7).  48.6(b)(10). 
48.8(b)(ll).  48.25(b)(7).  48.26(b)(10). 
and  48.28(b)(8)  already  require  mine 
operators  to  explain  warning  labels  to 
miners. 

Training  plans.  Mine  operators  are 
reminded  that  under  existing  part  48 
regulations,  they  must  submit  to  us  for 
approval  their  plans  for  training  new 
miners,  training  experienced  miners, 
training  miners  for  new  tasks,  annual 
refresher  training,  and  hazard  training 

for  miners. 

To  minimize  the  paperwork  burden 
and  assist  mine  operators  with 
compliance  with  the  HazCom 
requirements,  we  will  provide 
assistance  and  guidance  with  training 
plan  modifications  to  all  mine 
operators.  Our  HazCom  compliance 
guide  will  further  explain  the  required 
training  plan  modifications  and  Mdll 
include  a  model  training  plan 
addendum.  Mine  operators  can  attach 
this  model  addendum  to  their  existing 
training  plan  or  use  it  when  revising 
their  training  plans.  Also,  mine 
operators  who  submitted  their  training 
plan  to  us  for  approval  can  attach  this 
model  addendum  to  their  MSHA 
approved  training  plan,  eliminating  the 


need  to  resubmit.  Mine  o(>erators  are 
reminded  that,  under  existing  part  48 
requirements,  they  must  post  a  copy  of 
revisions  to  the  training  plan  on  the 
mine's  bulletin  board. 

Records  of  training.  Under  existing 
part  48.  you  are  required  to  record  and 
certify  on  MSHA  Form  5000-23  that  a 
miner  has  received  required  training.  A 
copy  of  the  training  certificate  must  be 
given  to  the  miner  at  the  completion  of 
the  training.  The  training  certificates  for 
each  miner  must  be  available  at  the 
mine  for  inspection  by  us  and  for 
examination  by  the  miners,  the  miner's 
representative,  and  State  inspection 
agencies.  When  a  miner  leaves  your 
employment,  he  is  entitled  to  a  copy  of 
his  training  certificates.  Copies  of 
training  certificates  for  currently 
employed  miners  must  be  kept  at  the 
mine  for  2  years,  or  for  60  days  after 
termination  of  employment. 

Compatibility  with  other  training.  It  is 
MSHA's  intent  to  allow  mine  operators 
to  use  relevant  training  conducted  in 
compliance  with  other  MSHA,  federal, 
or  state  regulations  to  meet  the  new 
HazCom  training  requirements  of  part 
48.  This  means  that  relevant  trainiog 
provided  to  miners  under  other  MSHA 
standards,  such  as  parts  46  and  48. 
OSHA,  EPA,  DOT,  and  state 
requirements,  can  be  credited  toward 
HazCom  training.  . 

Instructor  qualifications.  Under 
existing  part  48  requirements, 
instructors  must  he  approved  by  us.  The 
regulations  specify  the  requirements 
instructors  must  meet  to  receive  MSHA 
approval. 

H.  Subpart  H— Making  HazCom 
Information  Available 

The  proposed  and  interim  final  rules 
defined  access  as  the  right  to  examine 
and  copy  records.  The  final  rule  uses 
this  same  language.  In  providing  access, 
the  proposed  rule  required  you  to  make 
written  HazCom  information  available, 
but  the  requirements  were  repeated 
under  each  major  provision.  In  response 
to  comments  to  the  proposed  rule  that 
HazCom,  as  published  in  1990,  was 
difficult  to  understand,  we  consolidated 
these  requirements  in  a  single  place  in 
the  interim  final  rule  and.  subsequently, 
in  the  final  rule.  We-included  language 
in  the  labeling  and  MSDS  sections  to 
emphasize  the  need  to  have  this  critical 
information  readily  available. 

Hazard  determination  and  awareness, 
labels  and  MSDSs.  and  training  provide 
miners  with  essential  information  about 
hazardous  chemicals.  Each  of  these 
components  of  the  HazCom  program 
complements  the  others.  They,  along 
with  the  requirements  for  a  written 
program  and  access  to  the  HazCom 


materials,  are  necessary  for  the  effective 
communication  of  chemical  hazard 
information  to  miners  and  operators. 

Chemical  information  can  be  complex 
and  lead  to  confusion.  When  you  give 
miners  access  to  your  written  HazCom 
materials,  you  will  have  taken  an 
important  step  toward  eliminating  the 
mystery,  clarifying  any  misinformation 
and  erroneous  concepts,  and  defusing 
worker  concerns  about  these  chemicals. 
If  miners  are  not  given  access  to  the 
information,  they  can  grow  suspicious 
about  what  you  tell  them  and  may 
disregard  the  information  entirely,  thus 
reducing  the  effectiveness  of  the 
HazCom  program.  If  you  give  miners 
access — allowing  them  to  examine  the 
material,  copy  it.  and  review  it  when 
they  have  time — ^they  are  more  likely  to 
share  in  the  goals  of  the  program,  follow 
safe  and  healthful  work  procedures,  and 
seek  early  medical  help  in  case  of 
exposiire. 

1.  Section  47.71    Access  to  HazCom 
Materials 

The  proposed  rule  required  you  to 
give  miners  and  their  designated 
representatives  access  to  written 
HazCom  materials:  the  written  HazCom 
program,  the  list  of  hazardous 
chemicals,  labeling  information, 
MSDSs,  and  training  records.  The 
proposed  rule  also  explicitly  required 
that  you  give  representatives  of  the 
Secretaries  of  Labor  and  Health  and 
Human  Services  access  to  HazCom 
materials. 

This  provision  in  the  final  rule  is 
substantially  the  same  as  it  was  in  the 
proposed  rule,  and  unchanged  from  the 
interim  final  rule,  except  for  training 
records.  It  is  consistent  with  OSHA's 
HCS  and  provides  the  miner  valuable 
information  about  the  chemical  hazards 
at  their  mine.  Providing  access  means 
that  if  the  miner  requests  a  copy  of 
material  associated  with  the  HazCom 
program,  you  must  give  the  miner  a 
copy  of  the  relevant  material.  If  you 
prefer,  you  can  give  the  miner  the 
records  and  the  use  of  a  copy  machine 
so  that  he  or  she  can  make  a  copy.  If  you 
have  an  internet  website,  you  could  put 
the  MSDSs  on  the  website  for  access  by 
your  miners  and  customers,  thus 
reducing  the  number  of  requests  for 
paper  copies. 

Some  commenters  to  the  proposed 
rule  asked  that  we  not  require  operators 
to  copy  records  for  miners,  citing  an 
administrative  burden.  Others 
conunenting  on  the  proposed  rule 
suggested  miners  put  their  requests  for  ' 
access  in  writing  to  "verify  and 
effectively  communicate  actual  requests 
for  copies."  Commenters  also  pointed 
out  that  §  103(a)  of  the  Mine  Act  already 


Federal  Register/ Vol.  67,  No.  120 /Friday,  June  21,  2002 /Rules  and  Regulations  42357 


gives  representatives  of  the  Secretaries 
of  Labor  and  Health  and  Human 
Services  access  to  HazCom  materials. 

Commenters  to  the  interim  final  rule 
asked  us  to  clarify  miner's  access  to 
HazCom  information  and  records.  They 
expressed  concern  that  some  training 
materials,  like  videotapes  or  booklets, 
would  be  costly  to  duplicate  and  may 
violate  copyri^t  laws  if  they  must  make 
copies.  As  was  our  intent  in  the  interim 
final  rule,  the  final  rule  does  not  require 
that  you  provide  miners  copies  of 
training  materials.  You  must  allow 
miners  to  examine  that  information, 
however,  and  to  have  access  to  all 
HazCom  materials  required  by  the  final 
rule,  such  as  the  chemical  inventory, 
MSDSs,  and  your  product's  labeling 
information. 

As  in  the  proposed  standard,  the  final 
access  provisions  require  operators  to 
provide  a  copy  of  the  records  for  the 
miner  to  examine  or  to  retain  a  copy.  In 
the  interest  of  flexibility,  the  final  rule, 
like  the  interim  final  rule,  does  not 
specify  the  time  period  in  which  you 
have  to  provide  copies.  Because  you  are 
required  to  keep  all  these  HazCom 
materials  available  at  the  mine, 
including  those  available  by  computer, 
you  should  be  able  to  provide  them  to 
miners,  designated  representatives,  and 
federal  officials  on  the  same  day  or,  at 
most,  within  24  hotirs  of  receiving  the 
request.  We  believe  this  timely 
availability  of  materials  to  miners  will 
provide  the  same  protection  as  the 
proposed  rule  because  it  will  be 
available  when  requested. 

While  we  agree  that  a  written  request 
would  "verify"  and  "effectively 
commimicate  *  *  *  an  actual  request," 
there  are  numerous  ways  to  achieve  this 
goal  other  than  having  the  miner  put  the 
request  in  writing.  Requiring  a  written 
request  is  imnecessary  because  better 
alternatives  are  available.  For  example, 
you  can  have  miners  sign  a  receipt  for 
the  copies  or  initial  a  log.  Requiring 
written  requests  could  delay  miners' 
access  to  essential  HazCom  materials. 
Therefore,  the  final  rule  does  not  require 
requests  for  copies  of  HazCom  materials 
to  be  in  writing. 

Although  it  is  not  stated,  you  must 
provide  access  to  representatives  of  the 
Secretarieis  of  Labor  {e.g.,  MSHA 
inspectors)  and  Health  and  Human 
Services  (e.g.,  NIOSH  investigators).  The 
final*rule  does  not  explicitly  include 
this  provision  because  it  is  mandated 
under  the  Mine  Act. 

2.  Section  47.72    Cost  for  Copies 

The  final  rule,  as  in  the  proposed  and 
interim  final  rules,  requires  you  to 
provide  one  copy  of  written  HazCom 
material  without  cost  to  the  miner.  This 


includes  a  single  copy  of  any  revisions 
or  updates.  Some  commenters  to  the 
proposed  rule  were  concerned  that 
operators  would  have  to  provide  copies 
at  no  cost  to  the  miner.  They  stated  that 
this  was  not  reasonable  and 
recommended  that  we  require  you  to 
provide  one  copy,  but  not  additional 
copies  of  the  same  document,  at  no  cost. 
For  this  reason,  if  the  miner  or 
designated  representative  requests 
another  copy  of  material  you  have 
already  given  them,  the  &ial  rule  allows 
you  to  charge  for  subsequent  copies  of 
the  same  material.  These  administrative 
fees  must  be  reasonable  and  they  must 
be  the  same  for  everyone.  You  may  not 
refuse  to  provide  these  additional 
copies.  These  provisions  will  ensure 
that  miners  have  access  to  information 
about  hazardous  chemicals  without 
placing  an  undue  burden  on  you. 

3.  Section  47.73    Providing  Labels  and 
MSDSs  to  Customers 

If  you  produce  a  hazardous  chemical, 
HazCom  requires  you  to  provide  the 
labeling  information  and  the  MSDS  to 
customers  when  they  request  them.  If 
you  have  an  internet  website,  you  could 
put  the  labeling  information  and  MSDSs 
on  the  website  for  access  by  your  miners 
and  customers,  thus  reducing  the 
number  of  requests  for  paper  copies. 
You  also  have  the  option  of  sending 
copies  by  e-mail  or  facsimile  (fax).  The 
final  rule  is  the  same  as  the  interim  final 
rule.  There  were  no  significant  new 
conunents  received  from  the  public  on 
the  interim  final  rule. 

The  proposed  rule  would  have 
required  you  to  provide  a  copy  of  the 
labeling  information  with  the  initial 
shipment  of  a  hazardous  chemical  to 
another  employer.  You  could  have 
included  this  labeling  information  with 
the  chemical's  shipping  papers  rather 
than  attach  it  to  each  container.  If  you 
became  aware  of  any  significant  new 
information  concerning  the  hazards  of 
the  chemical,  you  would  have  had  to 
incorporate  this  new  information,  as 
appropriate,  into  a  new  label  within  3 
months  and  provide  it  with  the  next 
shipment  of  the  chemical  to  that 
employer.  In  addition  to  the  identity  of 
the  hazardous  chemical  and  appropriate 
hazard  warnings,  the  proposed  rule  also 
would  have  required  you  to  provide  that 
employer  with  your  name  and  address 
or  the  name  and  address  of  a 
responsible  party  who  could  provide 
additional  information  about  the 
hazardous  chemical.  The  proposed  rule 
did  not  specifically  address  customers 
who  were  not  employers,  such  as  an 
individual  homeowner  buying  a  load  of 
stone  for  her  driveway. 


Some  commenters  to  the  proposed 
rule  said  that  HazCom  should  require 
this  labeling  information  on  all 
containers  shipped  from  the  mine.  They 
stated  that  it  would  be  easier  to  label 
each  shipment  to  avoid  the  extra 
recordkeeping  associated  with  tracking 
which  shipments  to  employers  must 
contain  labeling  information.  Others 
questioned  our  authority  to  require  you 
to  provide  labels  on  products  leaving 
mine  property.  Several  commenters 
wanted  us  to  cover  hazardous  chemicals 
shipped  from  a  mine  in  a  way  that  was 
consistent  with  the  OSHA  HCS. 

MSHA  has  authority  under  the  Mine 
Act  to  require  operators  to  comply  with 
the  provisions  of  this  standard, 
including  providing  labeling 
information  to  commercial  carriers  and 
contractors  while  they  are  on  mine 
property.  The  final  rule,  as  did  the 
interim  final  rule,  requires  you  to  make 
the  label  information  and  MSDSs  for 
your  products  available  upon  request.  If 
you  want  to  label  each  container  or  send 
the  MSDS  with  each  shipment,  that  is 
yoiu  choice.  Oiu'  experience  indicates 
that  many  mine  products  are  already 
labeled  and  MSDSs  are  sent  in  a  manner 
consistent  with  OSHA's  HCS.  Market 
forces  and  the  requirements  of  other 
agencies  serve  to  ensure  that  you  label 
your  product  appropriately  for 
downstream  users.  You  are  responsible 
for  the  accuracy  of  the  information  on 
any  label  you  prepare. 

Several  commenters  to  the  proposed 
rule  stated  that  3  months  is  too  long  and 
that  you  should  inform  miners 
immediately  of  significant  new  hazard 
information.  These  conunenters 
suggested  5  days,  30  days,  and  45  days 
as  adequate  time  for  you  to  incorporate 
the  new  information  into  a  new  label. 
We  disagree  that  3  months  is  too  long 
for  operators  to  incorporate  new 
information  into  a  new  label.  We  believe 
that  3  months  is  a  reasonable  amount  of 
time  for  the  design  and  production  of  a 
new  label  and  the  final  rule  retains  this 
requirement  in  §4 7. 4 1(b). 

/.  Subpart  I — Trade  Secrets 

The  "Trade  Secrets  "  subpart  balances 
two  important  interests:  The  miner's 
interest  in  obtaining  information  on 
hazardous  chemicals  and  your 
proprietary  interest  in  protecting  your 
business.  In  general,  we  believe  miner 
safety  and  health  is  best  served  by  full 
disclosure  of  a  chemical's  identity.  We 
recognize,  however,  the  need  to  protect 
trade  secrets.  Once  a  trade  secret  is 
disclosed,  its  value  may  be  lost.  Under 
the  Subpart  I — Trade  Secrets: 

•  You  may  always  protect 
information  about  trade  secret  processes 
and  percentages  of  mixture. 


42358  Federal  Regi»ter/Vol.  67.  No.  120 /Friday.  June  21.  2002 /Rules  and  Regulations 


•  You  may  protect  trade  secret 
chemical  identities  except  in  emergency 
and  specified  non-emergency  situations. 

•  You  must  always  disclose  the 
properties,  the  safe  use,  and  the  safety 
and  health  effects  of  trade  secret 
chemicals. 

Our  proposed  rule  was,  in  essence,  a 
restatement  of  the  existing  OSHA  trade 
secret  provision.  The  OSHA  rule  has 
worked  for  other  industries  for  years, 
has  withstood  the  test  of  experience, 
and  can  ensure  that  trade  secrets  will 
not  be  disclosed  beyond  what  is 
necessary  to  protect  miners.  The 
comments  we  received  on  this  subpart 
were  generally  supportive.  The  interim 
final  and  final  rules,  while  revised 
stylistically,  retain  the  substance  of  the 
proposed  rule  and  the  OSHA  rule. 

We  understand  that  most  operators 
are  probably  not  concerned  with  trade 
secrets.  One  commenter  to  the  proposed 
rule  said  that  the  Trade  Secrets  subpart 
had  limited  utility  for  the  coal  industry. 
Another  commenter  to  the  proposed 
rule  said  the  provision  was  unnecessary 
for  crushed  stone.  Both  of  these 
commenters  wanted  us  to  delete  the 
trade  secret  provisions. 

We  disagree  with  those  commenters. 
To  the  operators  who  create  unique 
processing  compounds,  trade  secret 
protection  may  be  vitally  important. 
One  commenter  thought  that  we  were 
■downplaying  that  importance  by 
anticipating  limited  interest  in  the 
provision.  On  the  contrary,  we 
recognize  the  value  of  trade  secrets 
where  they  exist.  Although  the  subpart 
may  appear  elaborate,  it  provides  a 
proven  framework  to  accommodate  both 
the  interests  of  protecting  trade  secrets 
and  miners'  health  and  safety.  We  have 
considered  all  comments  submitted  to 
the  ANfPRM.  the  proposed  rule,  and 
interim  final  rule.  We  determined  that 
the  Subpart  l-Trade  Secrets  will 
effectively  provide  for  the  investigation 
and  settlement  of  disputes. 

The  final  rule  is  the  same  as  the 
interim  final  rule.  There  were  no 
significant  new  comments  received  from 
the  public  on  the  interim  final  rule  and. 
subsequently,  no  changes  were  made  in 
the  language  of  the  rule  except  for 
stylistic  changes. 

1.  Section  47.81     Provisions  for 
Withholding  Trade  Secrets 

Once  a  particular  chemical  has  been 
classified  as  a  trade  secret.  HazCom 
allows  you  to  withhold  the  chemical 
name  and  other  specific  identification  of 
the  hazardous  chemical  from  the  written 
HazCom  program,  label,  and  MSDS. 
provided  that — 


•  You  identify  the  trade  secret 
chemical  in  a  way  that  it  can  be 
referenced  without  disclosing  the  secret; 

•  You  disclose  the  properties  and 
effects  of  the  chemical  in  the  MSDS; 

•  You  indicate  in  the  MSDS  that  the 
chemical's  identity  is  being  withheld  as 
a  trade  secret;  and 

•  You  make  the  chemical's  identity 
available  to  MSHA.  health 
professionals,  miners,  and  designated 
representatives  following  other 
provisions  in  this  subpart. 

HazCom  does  not  require  you  to 
disclose  process  or  percentage  of 
mixture  information.  The  final  rule, 
consistent  with  the  interim  final  rule, 
incorporates  the  language  of  the 
proposed  rule  yvith  a  few  editorial 
changes. 

A  commenter  to  the  interim  final  rule 
was  concerned  that  exempting 
percentage  of  mixture  and  process 
information  from  disclosure  would  be  a 
loophole  in  the  rule's  protection.  This 
exemption  is  taken  from  the  OSHA  rule. 
Even  if  a  trade  secret  is  involved  in  an 
exposure,  the  affected  miners  are 
entitled  to  know  the  properties  and 
effects,  alternative  name,  protections 
and  treatments  associated  with  the  trade 
secret.  When  required,  you  must  also 
disclose  the  specific  chemical  identity 
of  the  trade  secret.  We  believe  this  gives 
miners  all  the  necessary  information 
that  they  would  practically  need  for 
prevention  or  treatment  of  harmful 
exposures  from  a  trade  secret  chemical. 

2.  Section  47.82    Disclosure  of  Trade 
Secret  Information  to  MSHA 

This  section  requires  you  to  disclose 
to  us,  upon  request,  any  information 
required  by  this  subpart.  If  you  are  going 
to  make  a  trade  secret  claim,  you  must 
do  so  no  later  than  when  you  provide 
the  information  to  us  so  that  we  can 
determine  the  validity  of  the  claim  and 
provide  the  necessary  protection.  This 
provision  in  the  final  rule  is  essentially 
the  same  as  the  proposed  and  interim 
.final  rules  with  a  few  non-substantive 
editorial  changes.  There  were  no 
comments  on  giving  trade  secret 
information  to  MSHA. 

3.  Section  47.83    Disclosure  in  a 
Medical  Emergency 

Upon  request,  you  must  immediately 
disclose  the  identity  of  a  trade  secret 
chemical  to  a  health  professional  in  a 
medical  emergency.  You  are  required  to 
make  this  disclosure  when  the 
professional  is  treating  the  miner  and 
determines  that — 

•  A  medical  emergency  exists,  and 

•  The  specific  chemical  identity  is 
necessary  to  provide  emergency  or  first 
aid  treatment. 


The  proposed  rule  required  you  to 
identify  the  trade  secret  chemical  to  a 
treating  "physician  or  nurse"  in  the 
event  of  an  emergency.  One  commenter 
to  the  proposed  rule  suggested  that  we 
revise  the  provision  to  read  "physicians' 
assistants  and  other  health-care 
professionals  who  provide  treatment" 
instead  of  "physician  or  nurse"  so  that 
HazCom  includes  other  health-care 
professionals  involved  in  treatment  and 
patient  care.  This  subject  is  also 
addressed  in  Subpart  B — Definitions  of 
this  preamble  under  health  professional. 

You  must  provide  the  chemical's 
identity  to  the  treating  health 
professional  immediately  in  an 
emergency.  After  the  emergency, 
however,  HazCom  allows  you  to  require 
that  the  health  professional  provide  you 
with  a  written  statement  of  need,  as  well 
as  enter  into  a  confidentiality  agreement 
to  protect  against  the  unauthorized 
disclosure  of  trade  secret  information.  In 
general,  the  statement  of  need  verifies 
that  the  health  professional  will  be 
using  the  trade  secret  information  only 
for  the  needs  permitted  by  HazCom.  The 
confidentiality  agreement  ensures  that 
the  health  professional  will  not  make 
any  unauthorized  disclosures  of  the 
trade  secret. 

Under  §  47.84,  non-emergency 
disclosure,  we  state  that  you  may  be 
subject  to  a  citation.  One  commenter  to 
the  proposed  rule  recommended  that 
similar  language  be  added  for 
unwarrantable  failures  if  disclosure  is 
denied  in  an  emergency.  We  did  not 
adopt  this  recommendation.  The  §  47.84 
citation  provision  is  part  ot  a  procedure 
for  reviewing  denials  of  disclosures  and 
balancing  interests,  which  applies  only 
to  non-emergency  situations.  In  any 
event,  a  violation  of  the  emergency 
disclosure  standard  would,  like  other 
violations  of  mandatory  standards,  be 
subject  to  Mine  Act  enforcement. 

A  commenter  to  the  interim  final  rule 
questioned  whether  the  request  for  a 
trade  secret  under  the  rule  could  be 
made  by  fax  or  e-mail  in  lieu  of  a  letter. 
The  rule  does  not  specify  the  form  of  the 
request  in  an  emergency;  the  request 
may  be  made  orally.  In  a  non-emergency 
situation,  the  request  must  be  in  writing. 
Fax  and  e-mail  are  acceptable  forms  of 
a  written  request  for  purposes  of  the 
rule. 

4.  Section  47.84    Non-Emergency 
Disclosure 

Commenters  to  the  proposed  rule 
generally  agreed  with  the  proposed 
provisions  for  non-emergency 
disclosure  of  trade  secret  chemical 
identity.  These  provisions  remain 
substantively  unchanged  in  the  interim, 
and  final  rules.  In  a  non-emergency 
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situation,  you  must  disclose  the  trade 
secret  information  to  a  health 
professional  providing  medical  or  other 
occupational  health  services  to  a  miner 
if  they  give  you  a  written  statement  of 
need  requesting  the  information.  Under 
this  section,  miners  and  designated 
representatives  also  have  the  same 
access.  The  statement  of  need  must 
address  the  reasons  specified  in  the 
rule,  and  explain  why  other  available 
information  will  not  suffice.  In  addition, 
the  requester  has  to  enter  into  a 
confidentiality  agreement. 

A  commenter  to  the  interim  final  rule 
asked  how  many  occupational  health 
needs  must  be  specified  in  the  written 
request.  The  request  must  contain  at 
least  one  of  the  needs  listed  in 
§  47.B4(b).  Another  commenter  to  the 
interim  final  rule  said  that  process  and 
percentage  of  mixture  information 
should  have  to  be  disclosed  in  a  non- 
emergency situation.  We  disagree. 
Although  some  health  effects  may  differ 
depending  on  the  percentage  of 
mixtures,  these  health  effects  are 
supposed  to  be  listed  on  the  MSDS, 
even  if  the  chemical's  identity  is  not. 

5.  Section  47.85    Confidentiality 
Agreement  and  Remedies 

The  confidentiality  agreement  may 
restrict  the  use  of  the  trade  secret 
chemical  identity  to  the  health  purposes 
indicated  in  the  statement  of  need,  and 
may  provide  for  legal  remedies  in  the 
event  of  a  breach  of  confidentiality.  You 
may  not  require  a  penalty  bond  in  the 
confidentiality  agreement';  however,  you 
may  pursue  other  non-contractual 
remedies  to  the  extent  permitted  by  law. 

The  proposed  rule  would  have 
required  that  you  allow  the  health 
professional,  miner,  or  designated 
representative  to  disclose  the  trade 
secret  chemical  identity  to  MSHA  if 
they  decide  there  is  a  need.  This  is  the 
same  as  the  interim  final  and  final  rules. 
The  proposed  rule  would  also  have 
required  that  they  let  you  know  before 
or  at  the  time  they  make  the  disclosure. 
This  requirement  is  not  mandatory  in 
the  final  rule,  the  same  as  the  interim 
final  rule,  because  we  determined  that 
we  could  not  enforce  it.  Accordingly, 
we  are  leaving  it  to  the  parties  entering 
the  confidentiality  agreement.  This 
provision  only  applies  to  disclosure  of 
the  trade  secret  chemical  identity.  In 
any  event,  miners  and  miners' 
representatives  have  the  right  under  the 
Mine  Act  to  confidentially  report  an 
imminent  danger  or  health  and  safety 
violation  to  MSHA  and  explain  how  a 
trade  secret  chemical  may  be  involved. 


One  commenter  to  the  interim  final 
rule  asked  whether  confidentiality 
agreements  can  be  legally  required  in 
light  of  the  decision  in  United 
Steelworkers  of  America  v.  Auchter,  763 
F.  2d  728  (3d  Cir.  1985).  The  court  in 
that  case  expressly  acknowledged  the 
usefulness  and  validity  of 
confidentiality  agreements  in  protecting 
trade  secrets. 

6.  Section  47.86     Denial  of  a  Written 
Request  for  Disclosure 

You  may  deny  a  written  request  for 
disclosure  of-trade  secret  information  in 
non-emergency  situations.  Your  denial 
must — 

•  Be  in  writing,  which  includes  e- 
mail  and  facsimile  (fax)  communication; 

•  Be  given  to  the  person  requesting 
the  information  within  30  days  of  the 
request; 

•  Include  evidence  that  the 
chemical's  identity  is  a  trade  secret; 

•  State  why  the  request  is  being 
denied;  and 

•  Explain  how  alternative 
information  will  satisfy  the  medical  or 
occupational  health  need  identified  in 
the  request. 

Commenters  to  the  interim  final  rule 
agreed  with  the  proposed  provisions  for 
denying  a  request  for  non-emergency 
disclosure  of  trade  secret  information 
and  we  included  these  provisions  in  the 
final  rule.  The  section  is  unchanged 
from  the  interim  final  rule. 

7.  Section  47.87    Review  of  Denial 

If  you  deny  a  request  for  trade  secret 
information,  the  person  or  organization 
making  the  request  can  refer  the  denial 
to  us  for  review.  In  order  for  the  request 
to  be  reviewed,  it  must  include  a  copy 
of  the  request  for  disclosure,  the 
confidentiality  agreement,  and  your 
written  denial.  This  provision  is 
essentially  unchanged  in  the  proposed, 
interim  final,  and  final  rules.  We  will 
consider  the  appropriateness  of  the 
denial  based  on  the  evidence  you 
submit  to  support  your  claim  that  the 
chemical's  identity  is  a  trade  secret,  the 
medical  or  occupational  health  need  for 
the  information,  and  the  proposed 
means  to  protect  confidentiality. 

If  we  determine  that  you  wrongfully 
denied  the  request  for  disclosure,  you 
wiJl  be  subject  to  a  citation.  If  you  can 
demonstrate  to  us  that  the  execution  of 
a  confidentiality  agreement  would  not 
protect  you  against  the  potential  harm  of 
an  unauthorized  disclosure  of  the  trade 
secret  information,  we  may  set 
conditions  to  ensure  that  medical 
services  are  provided  without  undue 
risk  of  harm  to  you. 


Finally,  if  you  contest  a  citation  for 
failure  to  disclose  trade  secret 
information,  the  Federal  Mine  Safety 
and  Health  Review  Commission  will 
review  the  citation. 

Commenters  to  the  proposed  rule 
generally  agreed  with  the  proposed 
provisions  for  reviewing  a  denial  and 
we  included  these  provisions  in  the 
interim  final  rule. 

One  commenter  to  the  interim  final 
rule,  however,  questioned  our  ability  to 
provide  conditions  in  addition  to  those 
that  would  be  provided  under  a 
confidentiality  agreement  to  protect  the 
trade  secret.  While  we  anticipate  that  a 
confidentiality  agreement  would 
normally  suffice,  the  provision  allows 
that  in  any  event  adequate  protections 
can  be  fashioned  to  meet  the 
circumstances  of  the  case  so  that 
afi'ected  miners,  their  representatives,  or 
health  professionals  have  access  to 
critical  trade  secret  information.  This 
provision  is  essentially  the  same  as  the 
OSHA  rule. 

/.  Subpart  J — Exemptions 

The  final  rule,  consistent  with  the 
interim  final  rule,  has  two  categories  of 
exemptions  under  HazCom.  The 
exemptions  from  the  HazCom  standard 
and  the  exemptions  from  labeling.  With 
some  differences  that  are  noted  in  the 
discussion,  the  final  and  interim  final 
rules  are  essentially  the  same.  They 
were  constructed  in  a  way  different 
from  the  proposed  rule,  but  we  believe 
they  convey  the  same  meaning  aq(l, 
therefore,  the  same  application  of 
HazCom  as  that  intended  by  the 
proposed  rule. 

The  proposed  rule  included  both  the 
exemption^from  the  rule  and  the 
exemptions  ffonrlabeling  in  the  section 
on  "scope."  It  then  repeated  the  labeling 
exemptions  imder  "labeling." 
Commenters  to  the  proposed  rule 
remarked  that  this  repetition  was 
unnecessary.  In  the  final  rule,  consistent 
with  the  interim  final  rule,  we  placed 
each  set  of  exemptions  in  a  table  in  a 
separate  Exemptions  subpart  near  the 
end  of  the  rule.  This  change  in  format 
brings  the  compliance  requirements 
closer  together  at  the  beginning  of  the 
rule  while,  at  the  same  time,  eliminating 
repetition  and  making  the  exemptions 
more  noticeable. 

The  following  table  summarizes  those 
chemicals  exempt  from  HazCom  or 
HazCom  labeling  because  they  are 
regulated  under  other  federal  statutes  or 
regulations. 


0 

42360  Federal  Regirter / Vol.  67.  No.  120 /Friday.  June  21.  2002 /Rules  and  Regulations 


Chemical 


Chemical  substance  (exempt  from  labeling)  

Consumer  product  (exempt  from  rule  and  labeling)  ... 

Hazardous  substance  (exempt  from  rule  and  label- 
ing). 
Hazardous  substance  (exempt  from  labeling)  


Hazardous  waste  (exempt  from  labeling) 


Any  food,  food  or  color  addHlve.  drug,  cosmetic,  or 
medical  or  veterinary  device  or  product,  including 
materials  intended  for  use  as  Ingredients  in  such 
products  (e.g.  flavors  and  fragrances)  (exempt 
from  rule  and  labeling). 

Alcoholic  beverages  (exempt  from  nOe  and  labeling) 


Pesticide  (exempt  from  labeling)  

Pesticides  (seed  treated  with)  (exempt  from  labeling) 


Statute 


Toxic  Substances  Control  Act  (15  U.S.C.  2601  ef 

seq.). 
Consumer  Product  Safety  Act  (15  U.S.C.  2051  ef 

seq.). 

Federal  Hazardous  Substances  Act  (15  U.S.C. 
1261  etseq.). 

Comprehensive  Environmental  Response,  Com- 
pensation, and  Liability  Act  (CERCLA)  (42  U.S.C. 
9601  «t  seq.). 

Solid  Waste  Disposal  Act.  as  amended  by  the  Re- 
source Conservation  and  Recovery  Act  of  1976 
(RCRA),  as  amended  (42  U.S.C.  6901  et  seq). 

Federal  Food,  Dnig.  and  Cosmetic  Act  (21  U.S.C. 
301  et  seq.)  or  Vinjs-Semm-Toxin  Act  ot  1913 
(21  U.S.C.  151  etseq.). 

Federal  Alcohol  Administration  Act  (27  U.S.C.  201 

etseq). 
Federal  Insecticide.  Fungicide,  and  Rodenticide  Act 

(7  use.  136  efseQ). 
Federal  Seed  Act  (7  U.SC.  1551  etseq.) 


Responsible  agency 


EPA. 
CPSC. 
CPSC. 
EPA. 

EPA. 


Food  and  Drug  Administration  or 
Department  of  Agriculture. 


Bureau  of  Alcohol, 
Rreanns  (BATF). 
EPA. 


Tobacco,  and 


Department  of  Agriculture. 


1 .  Section  47.91    Exemptions  From  the 
HazCom  Standard 

The  final  rule  exempts  the  following 
materials  from  the  full  scope  of  the 
standard.  These  exemptions  are 
substantively  the  same  as  in  the 
proposed  and  intmim  final  rules. 

Articles.  The  final  rule  exempts 
articles  from  HazCom  under  normal 
conditions  of  use  if  they  release  no  more 
than  insignificant  amounts  of  a 
hazardoiis  chemical  and  if  they  pose  no 
physical  or  health  risk  to  miners.  This 
exemption  has  the  same  substantive 
application  as  the  proposed  rule,  though 
constructed  differently,  and  is 
unchanged  from  the  interim  final  rule. 

The  exemption  in  the  proposed  rule 
appeared  to  exempt  articles  without  any 
conditions  or  limits  to  the  exemption. 
The  definition  of  article,  rather  dian  the 
exemption,  contained  the  operative 
conditions.  The  proposal's  definition 
described  article  as  a  manufactured 
item,  other  than  a  fluid  or  particle,  that 
is  formed  to  a  specific  shape  or  design 
during  manufacture  and  has  end-use 
functions  dependent  upon  its  shape  or 
design.  For  example,  even  though 
polyaromatic  hydrocarbons  are 
hazardous  chemicals,  their  presence  in 
a  plastic  bucket  or  seat  cushions  or 
ventilation  curtains  is  exempt  from 
HazCom  because  the  bucket,  seat 
cushions,  and  ventilation  oulains  are 
articles.  Polyaromatic  hydrocart>ons  in 
diesel  exhaust  or  adhesives.  however, 
are  covered  by  HazCom.  Even  though 
chromium  is  a  hazardous  chemical 
capable  of  causing  poisoning,  chromium 
in  a  steel  bar  or  chisel  would  be  exempt 
from  HazCom,  regardless  of  its  percent 
composition,  because  the  bar  and  the 
tool  are  articles.        • 


The  definition  also  included 
paragraph  (c).  which  stated  that  an 
article  is  exempt  if.  under  normal 
conditions  of  use.  it  releases  no  more 
than  trace  amoimts  of  a  hazardous 
chemical  and  presents  no  physical  or 
health  hazard.  For  example,  chromium 
in  a  welding  rod  is  not  exempt.  Even 
though  the  welding  rod  is  formed  to  a 
specific  shape  or  design  during 
manufacture  and  has  end-use  functions 
dependent  upon  its  shape  or  design,  the 
rod  raleases  more  than  trace  amounts  of 
the  hazardous  chemical  under  normal 
conditions  of  use. 

Commenten  to  the  proposed  rule 
generally  agreed  with  the  exemption  of 
"articles"  and  with  its  definition  in  the 
HazCom  proposed  rule.  Some  of  the 
proposed  rule  commenters  suggested 
that  we  eliminate  paragraph  (c)  of  the 
definition.  Paragraph  (c)  said  an  article, 
under  normal  conditions  of  use,  does 
not  release  enough  of  a  hazardous 
chemical  to  pose  a  physical  or  health 
hazard.  These  commenters  to  the 
proposed  rule  maintained  that 
paragraph  (c)  was  unnecessary  and 
contrary  to  the  thrust  of  the  exemption 
for  articles.  Other  commenters  to  the 
proposed  rule  suggested,  however,  that 
the  definition  must  address  risk  for  this 
exemption  to  be  effective.  To  determine 
when  an  article  is  a  hazardous  chemical, 
some  commenters  to  the  proposed  rule 
suggested  that  the  definition  include  a 
de  minimis  provision  establishing  a  low 
threshold  concentration  below  which 
the  rule  would  not  apply.  Other 
commenters  to  the  proposed  rule 
wanted  a  significant  risk  provision. 
Several  commenters  to  the  proposed 
rule  recommended  that  we  link  this 
provision  to  Uie  Mine  Act  by  stating  that 


an  article  is  exempt  if  it  "does  not 
release  a  quantity  of  a  hazardous 
chemical  that  poses  a  risk  of  material 
impairment  of  health  or  functional 
capacity  to  miners."  Another 
commenter  to  the  proposed  rule 
suggested  that  Ha^m  clearly  state  our 
intent  to  exempt  trivial  risks.  This 
commenter  cited  a  court  decision  on 
OSHA's  HCS  which  interpreted  this 
exemption  to  mean  that  "any  amount  of 
release  that  could  conceivably  cause 
damage  eliminates  exemption  as  an 
•article'." 

(Commenters  to  the  proposed  rule  also 
questioned  what  we  meant  by  the  terms 
"minute"  or  "trace"  as  applied  to 
releases  of  chemicals  from  an  article  and 
by  the  phrase  "normal  conditions  of 
use."  lliese  commenters  stated  that  we 
must  clarify  this  provision  for  the 
HazCom  final  rule  to  be  effective.  One 
stated  that—     ' 

•  •  •  If  exposures  are  negligible,  labeling 
products  as  hazardous  causes  needless 
concern  to  workers.  If  warnings  are  provided 
for  all  measurable  releases  of  chemicals, 
regardless  of  risk,  workers  will  be  unable  to 
distinguish  between  meaningful/significant 
and  trivial  risks  and  the  standard  will  be 
severely  diluted. 

We  agree  with  commenters'  concerns 
that  paragraph  (c)  of  the  proposed 
definition  of  article  is  unclear  about 
how  much  of  a  hazardous  chemical 
released  from  a  manufactured  item 
under  normal  conditions  of  use  would 
constitute  either  small,  minute,  trace,  or 
de  minimis  quantities.  In  many  cases,  it 
may  be  both  time  consuming  and 
difficult  to  accurately  determine 
whether  an  item  is  an  article  or  a 
hazardous  chemical.  For  example,  one 
commenter  to  the  proposed  rule  stated 
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that  "[u]sing  present  day  analytical 
chemical  technology,  extremely  low 
levels  of  chemicals  can  be  detected 
everywhere." 

To  clarify  our  intent,  in  the  interim 
final  rule  we  separated  the  criteria  for 
exemption  from  the  definition  for 
article.  We  also  used  the  term 
"insignificant  amoimt"  instead  of  "very 
small  quantity"  and  "minute  or  trace 
amounts."  By  using  these  terms,  we 
intend  to  shilt  the  emphasis  from  the 
quantity  of  a  hazardous  chemical  release 
to  the  significance  of  the  release  as  it 
relates  to  risk.  We  believe  that  these 
language  changes  do  not  change  the 
substantive  intent  of  this  exemption. 
There  were  no  substantive  comments  on 
this  exemption  in  the  interim  final  rule 
and  it  remains  unchanged  in  the  final 
rule. 

Biological  hazards.  The  final  rule 
exempts  all  biological  hazards,  such  as 
poisonous  plants,  insects,  micro- 
organisms, from  HazCom.  This 
exemption  is  unchanged  from  the 
interim  final  rule,  and  though  the 
construction  of  the  standard  is  different 
from  the  proposed  rule,  it  is 
substantively  unchanged. 

We  proposed  to  exempt  biological 
hazards  from  the  HazCom  standard, 
following  OSHA's  HCS.  We  received  a 
few  comments  supporting  this 
exemption.  Some  conunenters  to  the 
proposed  rule  objected  to  our  exemption 
of  biological  hazards  because  there  are 
dangers  at  the  mine  associated  with 
these  substances,  and  information 
concerning  their  hazards  should  be 
communicated  to  miners.  We  agree  with 
the  commenters,  however,  biological 
hazards  are  beyond  the  scope  of  this 
rulemaking. 

Fungus,  molds,  and  poison  ivy  are 
found  virtually  everywhere  in  our 
environment.  If  there  is  a  hazardous 
chemical  present  in  addition  to  the 
biological  hazard,  however,  it  would  be 
subject  to  the  requirements  of  HazCom. 
For  example,  a  bottle  containing  a 
biological  sample  in  a  hazardous  solvent 
would  have  to  be  labeled  for  the 
hazardous  solvent. 

Consumer  products.  The  final  rule, 
consistent  with  the  proposed  and 
interim  final  rules,  exempts  consumer 
products  from  HazCom  if  the  miner  uses 
the  product  for  the  purpose  the 
manufacturer  intended  and  the  use  does 
not  expose  the  miner  more  often  and  for 
longer  periods  of  time  than  ordinary 
consumer  use  would.  There  is  also  a 
discussion  of  consumer  products  under 
the  Definitions  section  of  this  preamble 
(§47.11). 

We  proposed  to  exempt  consumer 
'  products  and  hazardous  substances 
bom  the  full  scope  of  HazCom  when 


operators  or  miners  use  them  at  the 
mine  in  the  same  maimer  as  an  ordinary 
consumer  (normal  consumer  use).  The 
proposed  rule  would  have  exempted 
consumer  products  as  defined  in  the 
Consumer  Product  Safety  Act  (15  U.S.C. 
2051)  and  hazardous  substances  as 
defined  in  the  Federal  Hazardous 
Substance  Act  (15  U.S.C.  1261),  when 
they  are  subject  to  consiuner  product 
safety  standards  or  labeling 
requirements  issued  under  these  Acts. 
The  Federal  Hazardous  Substances  Act 
(FHSA),  administered  by  the  Consumer 
Product  Safety  Commission  (CPSC), 
regulates  hazardous  substances  in 
interstate  commerce.  The  CPSC 
specifically  exempts  pesticides  subject 
to  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act,  and  foods,  drugs, 
and  cosmetics  subject  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  from  the 
term  "hazardous  substance"  under 
FHSA.  In  the  proposed  rule,  we  also 
specifically  requested  comments  on  the 
need  to  exclude  from  coverage  any 
consumer  product  excluded  by  Congress 
from  the  definition  of  hazardous 
chemical  under  §  311(e)(3)  of  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986, 
Pub.  L.  99-499. 

Commenters  to  the  proposed  and 
interim  final  rules  suggested  that  we 
define  the  term  consumer  product  using 
a  working  definition  for  exempt 
materials  rather  than  referencing 
statutes  that  mean  nothing  to  most 
operators.  One  commenter  stated  that 
the  EPA's  consumer  product  exemption 
under  SARA  represents  a  more 
reasonable  approach  than  that  in  the 
proposed  rule  and  urged  us  to 
incorporate  SARA's  definition  of 
consumer  product.  SARA  does  not 
define  consumer  product.  It  defines  a 
hazardous  chemical  and  excludes — 

*  *  *  any  substance  to  the  extent  it  is  used 
for  personal,  family  or  household  purposes, 
or  is  present  in  the  same  form  and 
concentration  as  a  product  packaged  for 
distribution  and  use  by  the  general  public. 

This  commenter  reasoned  that  keying 
the  consumer  product  exemption  to 
consumer  packaging  and  concentration 
would  achieve  the  same  result  as  the 
proposed  exemption,  but  without 
requiring  you  to  demonstrate  that  your 
miners  use  the  consumer  product  as  an 
ordinary  consumer. 

Another  commenter  indicated  that 
many  mining  uses  of  consumer  products 
may  result  in  exposure  that  was  not 
contemplated  by  the  manufacturer 
packaging  the  product  for  consumer  use. 
Some  conunenters  questioned  how 
individuals  using  consumer  products  in 
an  unintended  manner  would  affect  our 


exemption  of  consumer  products  from 
HazCom.  Another  recommended  that 
we  delete  the  requirement  that  you  must 
demonsfrate  that  the  consumer  product 
is  being  used  in  the  same  manner  as  in 
normal  consumer  use.  The  commenter 
further  stated  that  there  is  no  evidence 
to  demonstrate  that  significant  risks  are 
present  where  such  materials  are  used 
in  a  manner  or  amount  not  consistent 
with  normal  consumer  use. 

Commenters  objected  to  the  term 
"normal  consumer  use"  in  the  proposed 
rule  and  recommended  that  we  delete  it 
from  the  final  rule.  Another  commenter 
stated  that  requiring  an  additional 
determination,  as  to  whether  the 
product  is  used  at  the  mine  in  the  same 
manner  as  in  normal  consumer  use, 
places  an  exceptional  burden  on  you 
and  recommended  that  we  exempt  all 
consumer  products  from  HazCom 
regardless  of  how  they  are  used.  One 
commenter  stated  that  consumer 
products  should  be  included  in  the  final 
rule  because  mines  use  the  materials 
more  frequently  and  in  larger  quantities 
than  do  private  homes.  Another  stated 
that  comparing  the  use  of  a  consumer 
product  by  a  miner  with  its  use  by  a 
normal  consumer  is  neither  practical 
nor  possible,  because  the  duration  and 
frequency  of  use  are  highly  variable. 
Comments  to  the  interim  final  rule  were 
basically  the  same  as  those  to  the 
proposed  rule. 

We  recognize  that  there  are  situations 
where  a  miner's  exposure  is 
significantly  greater  than  that  of  an 
ordinary  consumer  and  that,  under 
these  circumstances,  consumer  products 
or  hazardous  substances  which  are  safe 
for  contemplated  consumer  use  may 
pose  unique  hazards  at  the  mine.  For 
this  reason,  we  limit  the  exemption  in 
such  cases  to  labeling.  You  must  comply 
with  the  other  requirements  of  HazCom, 
such  as  those  concerning  an  MSDS  and 
training,  to  inform  miners  about  the 
hazardous  chemical.  This  is  consistent 
with  OSHA's  HCS. 

For  a  consumer  product  to  be  exempt 
at  your  mine,  you  must  be  able  to  show 
that  miners  use  it  in  their  work  areas  the 
same  way  {i.e.  the  same  concentration, 
duration,  and  frequency  of  exposure)  as 
a  normal  consumer  would  use  it.  How 
the  chemical  is  used  determines  if  it  is 
exempt.  If  the  chemical  is  not 
hazardous,  or  if  there  is  no  potential  for 
exposure,  HazCom  does  not  apply. 

We  received  a  number  of  comments  in 
the  public  hearings  to  the  interim  final 
rule  about  the  concern  of  operators  that 
their  judgment  about  applying  the 
exemption  for  consumer  products  might 
difi'er  from  an  inspector's  judgment  and 
result  in  a  citation.  After  considering  all 
conunents  and  various  options  for  small 
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mines,  we  determined  that  all  options 
for  exempting  consumer  products 
require  an  exercise  of  judgment.  In 
response  to  commenters  concerns,  we 
simplifled  the  definition  of  consumer 
product  in  the  final  rule  to  tie  it  to 
concentration,  packaging,  and  labeling. 

A  guide  for  determining  if  a  consumer 
product  is  exempt  from  HazCom. 
however,  is  to  look  at  how  the  chemical 
is  used  at  the  mine.  For  example,  a 
consumer  may  own  two  or  three  cars 
and  change  brake  pads  and  rotors  once 
a  year.  The  consumer  uses  brake 
cleaner,  scrubbing  parts,  and  being 
exposed  to  the  cleaner  for  about  1  hour 
during  each  brake  job.  A  small  mine 
may  need  to  do  brake  work  (using  the 
cleaner  to  clean  brake  parts)  monthly.  If 
a  particular  miner  acts  as  a  mechanic, 
doing  all  the  brake  work  at  the  mine,  the 
miner's  exposure  is  more  than  that  of 
normal  consumer  use  and  the  brake 
cleaner  is  not  exempt.  It  must  be 
included  in  your  HazCom  program.  If  an 
individual  miner  only  changes  brakes 
(uses  the  brake  cleaner)  two  or  three 
times  a  year,  that  is  within  the  range  of 
ordinary  consumer  use  and  it  is  exempt 
from  the  program. 

Here's  another  example:  suppose  you 
assign  a  miner  to  paint  a  hazard  warning 
on  an  explosives  magazine  using  a  can 
of  spray  paint  that  contains  hazardous 
chemical.  That  use  would  be  one  time 
and  of  short  duration,  typical  of  an 
ordinary  consumer's  use  of  the  product. 
If  the  miner's  job  is  painting  and  he  or 
she  is  required  to  use  the  spray  paint 
frequently,  the  exposure  would  be 
greater  than  "normal  consumer  use" 
and  the  paint  must  be  included  in  the 
HazCom  program. 

Many  mines  buy  consumer  products 
to  use  in  their  daily  operations.  The 
consumer  products  exemption  does  not 
depend  on  whether  you  buy  the  product 
wholesale  or  retail.  For  example,  a  5- 
gallon  container  of  paint  from  a  retailer 
may  not  have  an  MSDS.  If  you 
purchased  this  paint  from  an  industrial 
supplier,  it  would  be  labeled  to  comply 
with  HazCom  and  the  supplier  would 
probably  provide  an  MSDS. 

We  expect  you  to  determine  if  the  use 
of  a  consumer  product  on  mine  property 
is  as  the  manufacturer  intended,  and  if 
the  exposures  is  of  longer  duration  or 
more  frequent  than  ordinary  consumer 
use.  Although  a  complete  exemption 
may  be  easier  to  comply  with  and 
enforce  than  a  partial  one.  the  issue  of 
concern  to  us  is  whether  miners  have 
sufficient  information  to  use  the 
hazardous  chemical  safely. 

In  response  to  comments  on  the 
proposed  rule,  and  reiterated  in 
comments  to  the  interim  final  riile.  we 
simplified  the  definition  of  consumer 


product  in  the  final  rule  to  tie  it  to 
concentration,  packaging,  and  labeling. 
Items  for  personal  consumption.  The 
final  rule  exempts  "items  for  personal 
consumption"  from  HazCom  when 
those  items  are  labeled  and  packaged  for 
retail  sale  and  intended  for  personal 
consumption  or  use.  The  application  of 
this  standard  is  unchanged  from  both 
the  interim  final  and  proposed  rules 
although  the  language  and  structure  of 
the  exemption  are  much  simpler. 
Because  the  requirements  are 
substantially  the  same  in  the  proposed, 
interim  final,  and  final  rules,  the  final 
rule  does  not  reduce  miner  protections. 
We  proposed  to  exempt  foods,  drinks, 
drugs,  cosmetics,  and  tobacco  or  tobacco 
products  fit>m  HazCom  when  they  were 
intended  for  personal  consumption  or 
use  by  miners  while  on  mine  property. 
Commenters  to  the  proposed  rule 
generally  supported  these  exemptions. 
The  proposed  rule  did  not  exempt 
distilled  spirits.  One  commenter  to  the 
proposed  rule  recommended  that 
HazCom  exempt  them,  consistent  with 
OSHA's  exemption.  Other  conunenters 
to  that  rule  reconunended  that  this 
exemption  also  include  the  condition 
that  the  product  be  packaged  for  retail 
sale  and  for  use  by  the  general  public. 
A  few  commenters  recommended  that 
we  not  exempt  any  hazardous  chemical. 
There  were  no  conunents  on  this  issue 
to  the  interim  final  rule. 

The  proposed  rule  did  not  specifically 
exempt  alcoholic  beverages  sold,  used, 
or  prepared  in  a  retail  establishment, 
because  we  thought  these  exemptions 
did  not  apply  to  mining.  Our  existing 
standards  for  metal  and  nonmetal  mines 
(§§56.20001  and  57.20001)  prohibit 
intoxicating  beverages  in  and  around 
mines.  Because  we  do  not  have 
standards  for  coal  mines  which 
specifically  address  intoxicating 
beverages,  we  included  an  exemption 
for  alcoholic  beverages  in  the  interim 
final  rule  to  be  consistent  in  both 
mining  sectors  and  to  avoid  confusion. 
The  final  rule  is  unchanged  frt>m  the 
interim  final  rule. 

The  final  rule  exempts  foods,  drinks, 
including  alcoholic  beverages,  drugs, 
cosmetics,  tobacco,  and  tobacco 
products  intended  for  personal 
consumption  or  use  by  miners  while  on 
mine  property.  For  example,  HazCom 
does  not  cover  items  such  as  aspirin.in 
a  first  aid  kit  or  food  served  at  a  mine 
cafeteria  or  vending  machine. 

Nuisance  particulates.  We  proposed 
to  exempt  nuisance  particulates  that  do 
not  pose  a  covered  health  or  physical 
hazard  bom  the  full  scope  of  HazCom. 
However,  the  final  rule,  the  same  as  the 
interim  final  rule,  does  not  exempt 


nuisance  particulates  from  the 
provisions  of  HazCom. 

Many  commenters  to  the  proposed 
rule  supported  the  exemption  of 
nuisance  particulates  and  nonspecific 
mine  dust.  Conunenters  to  the  proposed 
rule  stated  that  nuisance  particulates  do 
not  present  any  known  irreversible 
health  effects  and  that  there  are  no 
standards  in  existence  to  use  as  a 
baseline.  Several  commenters  to  the 
proposed  rule  stated  that  inclusion  of 
nuisance  particulates  in  HazCom  could 
reduce  the  effectiveness  of  a  HazCom 
program  by  transmitting  too  much 
information  to  employees  and  diluting 
the  focus  on  more  serious  or  less 
recognized  chemical  hazards. 

A  number  of  commenters  to  the 
proposed  rule  objected  to  the  exemption 
of  nuisance  particulates  and  nonspecific 
mine  dust  from  HazCom.  These 
commenters  stated  that  many  particles 
thought  to  be  nuisances  are  found  later 
to  be  important  health  hazards  and  that 
if  the  hazard  exists  at  the  mine, 
regardless  of  the  amount,  it  should  be 
subject  to  the  provisions  of  HazCom. 
One  commenter  stated  that  nuisance 
particulates  are  not  excluded  by  OSHA 
and  we  should  not  exclude  them.  This 
conunenter  stated  further  that  it  would 
be  useful  to  have  MSDSs  for  nuisance 
particulates  to  provide  miners  with 
reliable  information.  Another 
commenter  recommended  that  we  omit 
the  nuisance  particulate  exemption  from 
the  standard  because  there  is  no  proper 
classification  of  these  substances. 

The  final  rule,  consistent  with  the 
interim  final  rule,  does  not  include  an 
exemption  for  nuisance  particulates 
because  we  believe  there  is  no  need  for 
a  specific  exemption.  If  a  nuisance 
particulate  poses  no  health  or  safety 
hazard  to  miners,  other  than  mechanical 
irritation,  then  it  is  not  a  hazardous 
chemical  and  not  covered  by  HazCom. 
If  a  nuisance  particulate  causes 
chemical  irritation,  contains  >0.1% 
respirable  crystalline  silica,  or  poses  ' 
another  health  or  safety  hazard  to 
miners,  it  is  a  hazardous  chemical,  not 
a  nuisance  particiilate.  and  would  be 
covered  by  HazCom.  For  this  reason,  a 
separate  exemption  for  nuisance 
particulates  is  unnecessary.  The 
particulates  would  be  included  or  not 
included  in  the  HazCom  program  based 
on  whether  they  pose  a  health  or  safety 
hazard  to  miners. 

Commenters  to  the  interim  final  rule 
strongly  objected  to  our  decision  not  to 
exempt  nuisance  particiUates  from 
HazCom.  We  disagree  for  several 
reasons.  First,  there  is  no 
comprehensive  list  of  nuisance  dusts. 
They  are  not  the  same  as  "not  otherwise 
classified"  mine  dusts.  Second,  we 
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explained  in  the  preamble  to  the  interim 
final  rule  that  we  do  not  consider 
simple  mechanical  irritation  as  a  health 
or  physical  hazard.  Finally,  some  dusts, 
formerly  classified  as  nuisance 
particulates,  contain  >0.1%  of  respirable 
crystalline  silica  which  lARC  and  NTP 
classify  as  a  carcinogen. 

The  final  rule  does  not  include  a 
specific  exemption  for  nuisance 
particulates.  MSHA  clearly  states  in  the 
preamble  to  the  interim  final  rule  and 
here  that  any  dusts  not  presenting  a 
health  or  physical  hazard,  including 
those  that  only  cause  physical  or 
mechanical  irritation,  are  already 
exempt  bova  HazCom  by  definition  of  a 
physical  hazard  and  health  hazard. 
Also,  as  stated  in  the  preamble  to  the 
interim  final  rule  and  this  preamble,  we 
intend  that  "irritant"  means  the  same  as 
OSHA's  HCS.  HCS  Appendix  A  defines 
"irritant"  as: 

A  chemical,  which  is  not  corrosive  but 
which  causes  a  reversible  inflammatory  effect 
on  living  tissue  by  chemical  action  at  the  site 
of  contact.  A  chemical  is  a  skin  irritant  if, 
when  tested  on  the  intact  skin  of  albino 
rabbits  by  the  methods  of  16  CFR  1500.41  for 
four  hours  exposure  or  by  other  appropriate 
techniques,  it  results  in  an  empirical  score  of 
Ave  or  more.  A  chemical  is  an  eye  irritant  if 
so  determined  under  the  procedure  listed  in 
16  CFR  1500.42  or  other  appropriate 
techniques. 

Radiation.  The  final  rule  exempts  all 
ionizing  and  non-ionizing  radiation, 
such  as  alpha,  gamma,  microwave  and 
x-ray  from  HazCom.  The  exemption  is 
unchanged  from  the  interim  final  rule, 
and  though  constructed  differently,  it 
has  the  same  substantive  application  as 
the  proposed  rule. 

We  proposed  to  exclude  ionizing  or 
non-ionizing  radiation  from  HazCom, 
consistent  with  OSHA's  HCS.  We  also 
incorporated  this  exemption  in  the 
interim  final  rule  and  retain  it  in  the 
final  rule. 

Some  commenters  to  the  proposed 
rule  suggested  that  we  not  exempt 
radiation  from  HazCom  because,  if 
radiation  is  a  potential  hazard  in  the 
work  area,  this  should  be  communicated 
to  miners.  Commenters  to  the  interim 
final  rule  also  expressed  concern  that 
miners  be  told  about  radiation  hazards. 
Another  commenter  to  the  proposed 
rule  suggested  an  exemption  for  non- 
product-specific  physical  hazards,  such 
as  noise,  vibration,  and  hot 
environments,  associated  with  the 
mining  environment. 

Radiation  is  covered  under  other 
federal  requirements  and  we  have 
standards  for  metal  and  noiunetalmines 
that  require  hazard  notification  for 
radiation,  including  the  posting  of 
hazard  warning  signs.  A  chemical  with 


radioactive  properties  that  also  presents 
other  types  of  health  and  physical 
hazards  is  not  exempt  from  HazCom. 
We  do  not  consider  non-chemical- 
specific  physical  hazards  (such  as  heat 
stress,  ergonomic  hazards,  or  hearing 
loss)  relevant  to  this  rulemaking  because 
HazCom  is  meant  to  address  chemical 
hazards. 

Wood  and  wood  products,  including 
lumber.  Our  proposed  rule  would  have 
exempted  wood  and  wood  products, 
including  lumber  if  they  did  not  release 
or  otherwise  result  in  exposiue  to  a 
hazardous  chemical  under  normal 
conditions  of  use.  The  final  rule 
provides  an  example  that  wood  is  not 
exempt  if  it  is  treated  with  a  hazardous 
chemical  or  if  it  will  be  subsequently 
cut  or  sanded.  This  exemption  is  the 
same  as  in  the  interim  final  and  final 
rules,  and  though  constructed  different 
from  the  proposed  rule,  has  the  same 
substantive  application. 

Wood  products,  such  as  liunber, 
plywood,  and  paper,  are  easily 
recognizable  in  the  work  area  and  pose 
a  risk  of  fire  that  is  obvious  and  well 
known  to  the  miners  working  with 
them.  Wood  dust  is  not  generally  a 
wood  "product"  but  is  created  as  a  by- 
product during  sawing,  sanding,  and 
shaping  of  wood.  We  believe  that  it  is 
necessary  for  you  to  inform  miners 
about  the  hazards  of  wood  dust  and 
chemically-treated  wood  and  - 
precautionary  measures  to  minimize  or 
prevent  exposure.  In  response  to 
comments  to  the  proposed  rule, 
however,  the  interim  final  and  final 
rules  exempted  wood  and  wood 
products  from  the  labeling  requirements 
if,  for  some  reason,  they  were  not 
exenipt  from  the  entire  standard. 
Commenters  to  the  interim  final  rule  did 
not  address  this  exemption. 

2.  Hazardous  Waste 

Consistent  with  the  proposed  and 
interim  final  rule,  the  final  rule  does  not 
exempt  hazardous  waste.  Hazardous 
waste,  therefore,  is  not  an  entry  in  Table 
47.91. 

Some  commenters  to  both  the 
proposed  and  interim  final  rules  urged 
us  to  exclude  hazardous  waste  because 
it  was  covered  by  the  Environmental 
Protection  Agency  (EPA).  EPA's 
regulations  are  intended  as 
environmental  safeguards  for  the 
protection  of  the  public  rather  than  the 
health  and  safety  of  miners  on  mine 
property  who  come  in  direct  contact 
with  mining  hazards  on  a  daily  basis. 
The  final  rule  does  not  exempt 
hazardous  waste  regulated  by  the  EPA 
under  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act. 


Hazardous  waste  would  have  been 
exempt  from  the  labeling  and  MSDS 
requirements  under  the  proposed  rule. 
We  did  not  propose  to  exempt  EPA- 
regulated  hazardous  waste  from  the 
other  requirements  of  HazCom.  If  a 
hazardous  waste  had  been  brought  to 
the  mine  without  an  MSDS  and  you 
could  not  obtain  one,  the  proposed  rule 
would  have  required  you  to  determine 
its  hazards  using  the  same  methods  as 
if  it  had  been  produced  at  the  mine.  You 
would  either  have  had  to  test  it  or  have 
used  any  valid,  available,  scientific 
information  to  determine  its  nature. 

Because  the  proposed  rule  would 
have  required  you  to  have  information 
on  the  hazards  of  this  waste,  and 
because  there  is  no  specific  format  for 
the  MSDS,  it  follows  that  a  compilation 
of  such  information  could  be  considered 
an  MSDS.  For  this  reason,  we  did  not 
specifically  exempt  EPA-regulated 
hazardous  waste  bom  the  MSDS 
requirements  in  the  final  rule.  Rather, 
we  address  this'waste  separately  in 
§47.53,  Alternative  for  hazardous  waste. 
You  must  make  sure  that  miners  have 
access  to  the  best  information  you  can 
find  about  the  waste's  chemical  hazards. 

Under  EPA  standards,  a  waste 
analysis  is  required  as  part  of  the  permit 
to  bum  or  dispose  of  hazardous  waste. 
However,  EPA  does  not  require  the 
waste  analysis  to  specify  the  chemicals' 
hazards  or  provide  that  it  be  made 
available  to  employees. 

In  most  cases,  the  shipping  manifest 
or  EPA  permit  required  to  accompany 
the  waste  will  provide  detailed 
information  about  the  character  of  the 
chemical.  Even  if  the  ingredients  are 
listed  generically.  you  should  request 
that  the  supplier  provide  you  with 
hazard  information. 

MSHA  indicated  in  the  preamble  to 
the  proposed  rule,  that  OSHA  also 
excluded  hazardous  waste  regulated  by 
EPA  from  coverage  under  its  rule. 
MSHA  requested  comments  on  the 
appropriateness  of  exempting  other 
hazardous  waste  not  regulated  by  EPA 
from  the  labeling  and  MSDS 
requirements  of  the  proposed  rule. 

We  received  numerous  comments  on 
this  proposed  exemption  of  hazardous 
waste  bom  label  and  MSDS 
requirements.  Some  commenters 
supported  the  proposed  hazardous 
waste  exemption  in  general,  agreeing 
with  our  rationale.  Commenters 
suggested  that  we  make  the  following 
specific  revisions  to  our  proposed 
hazardous  waste  exemption: 

•  Exempt  wastes  not  regulated  by 
EPA.  particularly  those  reused  on-site  or 
sent  off-site  for  recycling,  such  as  waste 
oil,  antifreeze,  and  solvents. 
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•  Exempt  process-related  waste,  such 
as  tailings,  mine  waste,  and  other 
hazardous  waste  generated  by  the  mine, 
because  they  are  already  regulated  by  us 
and  EPA  and  the  inclusion  of  these 
materials  in  HazCom  labeling  and 
training  requirements  could  lead  to 
serious  conflicts  with  other  standards. 

•  Define  hazardous  waste  to  include 
garbage,  refuse,  sludge,  and  other 
discarded  materials  including  solid, 
liquid,  semisolid,  or  contained  gaseous 
material  resulting  from  mining  because 
you  should  inform  potentially  exposed 
miners  about  the  hazards  associated 
with  scrap  and  discarded  material  at  the 
mine. 

•  Extend  our  exemption  to  include 
hazardous  waste  regulated  under  state 
programs  pursuant  to  the  requirements 

ofRCRA. 

Several  commenters  to  the  proposed 
rule  suggested  that  we  treat  hazardous 
waste  exposures  as  OSHA  does,  by  not 
requiring  HazCom  training  for  those 
miners  who  are  exposed  to  EPA- 
regulated  hazardous  waste.  One 
commenter  specifically  suggested  that 
we  follow  OSHA's  requirements  for 
hazardous  waste  operations  in  29  CFR 
1910.120(e)  by  reauiring  training  only 
for  specific  hazardous  waste  operations 
and  not  for  all  types  of  hazardous  waste 

handling. 
Since  our  proposed  rule  was 

published,  an  increasing  number  of 
mining  operations  have  obtained 
permits  to  bum  hazardous  wastes  in 
their  kilns.  Some  bury  waste  in  a 
landfill  or  dispose  of  their  own  wastes 
from  the  mining  process.  There  are  55 
mining  operations  burning  hazardous 
waste  and  waste  products  with  an 
average  of  16  miners  per  site.  Wastes 
burned  include  biological  wastes, 
pesticides,  herbicides,  waste  oil,  heavy 
metals,  and  tires.  Some,  but  not  all,  of 
these  hazardous  wastes  are  regulated  by 
EPA.  A  few  operations  have  EPA  issued 

Eermits  that  allow  them  to  bum 
undreds  of  kinds  of  hazardous  wastes, 
up  to  260  different  kinds.  Many  are 
burning  thousands  of  gallons  of  waste 
products  a  year  in  their  kilns.  Two 
operations  handle  more  than  15  million 
gallons  per  year  and  12  operations 
handle  more  than  1  million  gallons  per 
year.  Most  handle  either  liquid  or  solid 
wastes:  some  can  acconunodate  both. 
Some  of  these  wastes  would  meet 
HazCom's  definition  of  a  health  or 
physical  hazard  or  both. 

NIOSH  stated  that  hazardous  waste 
not  regulated  by  the  EPA  or  other 
existing  statutes  should  not  be  exempt 
from  HazCom  because  to  do  so  would  be 
contrary  to  the  intent  of  HazCom.  The 
rulemaking  record  indicates  the  need  for 
miners  working  with  hazardous  waste  to 


be  informed  of  its  hazards  either  as  a 
mixture  or  its  individual  components. 
We  have  determined  that,  for  HazCom 
to  be  effective,  it  must  include  all 
hazardous  chemicals  to  which  miners 
may  be  exposed  and.  therefore,  the  final 
rule,  like  &e  interim  final  mle,  does  not 
specifically  exempt  hazardous  waste 
regiilated  by  the  EPA.  If  they  are 
hazardous,  other  waste  chemicals  are 
subject  to  the  same  HazCom 
requirements  as  every  other  hazardous 
chemical  on  site. 

Commenters  to  the  interim  final  mle 
asked  us  to  reconsider  our  decision  not 
to  exempt  hazardous  waste.  They 
argued  that  OSHA  exempts  hazardous 
waste,  leaving  it  to  EPA  to  regulate. 
After  a  careful  review  of  all  coDunents 
received  on  this  issue,  we  have 
determined  that  it  is  necessary  to  cover 
hazardous  waste  under  our  standard. 
Although  OSHA  excludes  coverage  of 
hazardous  waste  regulated  by  EPA, 
OSHA  has  other  specific  standards 
directed  to  hazardous  waste  operations. 
(29  CFR  1910.120).  OSHA  was  required 
to  issue  these  standards  by  §  162.  title  1 
of  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
We  do  not  have  similar  statutory 
requirements  or  standards  regarding 
hazardous  waste  operations  and  believe 
that  we  would  be  denying  protection  to 
miners  handling  hazardous  waste  if  we 
were  to  exempt  it  from  coverage. 
Accordingly,  the  final  mle  does  not 
exempt  hazardous  waste  from  coverage. 

Under  the  final  rule,  you  must 
provide  each  potentially  exposed  miner 
with  access  to  MSDS  information  about 
the  hazardous  waste  to  the  extent  that 
it  is  available.  You  must  make  any 
information  available  to  the  miner  or 
designated  representative  which 
identifies  its  hazardous  chemical 
components,  describes  its  physical  or 
health  hazards,  or  specifies  appropriate 
protective  measures.  Some  of  this 
information  is  available  from  the  EPA 
permit,  your  analysis  of  the  waste,  or 
the  supplier  of  the  waste  material.  If  the 
supplier  of  the  hazardous  waste 
prepares  any  document  for  compliance 
with  EPA  or  OSHA  standards  that 
contains  the  same  types  of  information 
as  required  for  the  label  and  MSDS,  we 
expect  you  to  obtain  a  copy  of  these 
documents  and  to  provide  miners  wdth 
access  to  them. 

Commenters  to  the  interim  final  mle 
mistakenly  thought  that  we  defined 
hazardous  waste  to  include  "garbage, 
sludge,  and  other  discarded  materials."^ 
MSHA  does  not  intend  to  include  any 
material  as  hazardous  waste  other  than 
that  regulated  by  EPA. 


3.  Section  47.92    Exemptions  From 
Labeling 

The  final  mle  exempts  "chemical 
substances",  "hazardous  substances", 
"consimier  products",  and  "pesticides" 
when  they  are  kept  in  their 
manufactui?pr's  or  supplier's  original 
packaging  and  the  packaging  is  done 
imder  other  federal  labeling 
requirements.  Although  the  exemption 
is  constructed  differently  from  the 
interim  final  mle,  the  application  under 
the  final  mle.  as  discussed  below  is  the 
same.  The  interim  final  rule  named  the 
federal  authorities  under  which  the 
packing  had  to  be  done.  The  final  rule 
simply  refers  to  appropriate  other 
agencies.  This  does  not  reduce  miner 
protections  because  the  final  mle  is 
substantively  the  same  as  the  proposed 
and  interim  final  rules. 

We  proposed  to  exempt  frt>m 
HazCom's  labeling  requirements  those 
hazardous  substances  regulated  and 
labeled  imder  the  authority  and 
standards  of  other  federal  agencies. 
Commenters  objected  to  the  proposed 
rule's  referencing  the  laws  and 
standards  of  other  organizations  and 
agencies,  considering  their  inclusion  to 
amount  to  "incorporation-by-reference." 
They  stated  that  the  mle  does  not 
include  these  dociunents.  that  they  are 
not  useful  in  understanding  HazCom. 
and  that  our  rules  will  become 
dependent  on  out-of-date  material  or 
require  mlemaking  to  keep  them 
ciirrent.  The  proposed  rule  had 
referenced  the  Consumer  Product  Safety 
Act;  the  Federal  Hazardous  Substances 
Act:  the  Federal  Food.  Dmg.  and 
Cosmetic  Act:  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act;  the 
Solid  Waste  Disposal  Act;  and  the 
Resource  Conservation  and  Recovery 
Act.  Commenters  to  the  proposed  and 
interim  final  mles  suggested  that  we 
replace  these  references  with  simple 
operational  definitions  that  would  be 
understood  by  the  miner.' 

Like  the  proposed  rule,  the  interim 
final  rule  included  these  references  to 
clarify  which  toxic  materials,  hazardous 
substances,  hazardous  wastes,  and 
consiimer  products  are  exempt  from 
HazCom  labeling.  We  consider  these 
references  as  informational  because  they 
inform  you  of  the  limits  of  your 
responsibility  rather  than  imposing  an 
obligation.  In  response  to  comment  on 
the  interim  final  mle,  the  final  mles 
includes  an  operational  definition  for 
most  exemptions.  For  others,  to  the 
extent  practical,  the  final  mle  simplifies 
the  references  by  not  including  legal 
citations.  Use  of  these  references  to 
specify  exemptions  from  HazCom 
means  that  another  federal  agency 
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requires  labeling  of  the  hazardous 
chemical.  A  simple  operational 
definition  would  be  that  you  do  not 
have  to  further  label  a  hazardous 
chemical  brought  onto  mine  property  if 
it  already  has  a  label  indicating  its 
identity  and  appropriate  hazard 
warnings. 

We  expect  that  most  hazardous 
chemicals  regulated  by  another  federal 
agency  are  labeled  by  the  manufactiirer 
with  information  about  their  identity, 
hazards,  precautions  for  normal  use  and 
emergencies,  and  phone  numbers  for 
additional  information.  To  avoid 
duplicate  federal  standards,  we  will 
accept  pre-existing  hazard  labels  that 
comply  with  the  labeling  requirements 
of  another  federal  statute  or  standard  for 
compliance  with  HazCom.  We  believe 
that  this  change  in  the  final  rule  does 
not  impose  an  additional  burden  on  you 
because  existing  labels  on  containers  of 
hazardous  waste  brought  onto  mine 
property  that  meet  the  comparable 
requirements  of  other  federal  or  state 
regulations  fulfill  the  labeling 
requirements  of  this  final  mle. 

Also,  MSHA  will  accept  the  labeling 
of  mine  products  that  comply  with 
another  comparable  state  or  federal 
requirements.  For  example,  if  a 
hazardous  substance  or  waste  is 
produced  at  the  mine,  and  it  is  covered 
by  the  standards  of  another  federal 
agency,  you  must  label  it  first  in 
accordance  with  those  standards. 
Consistent  with  the  purpose  of  HazCom, 
if  the  hazardous  chemical  is  not  labeled 
in  accordance  with  another  federal 
statute  or  standard,  you  must  label  it  in 
accordance  with  the  requirements  in 
§47.32  (label  contents)  of-HazCom. 

Raw  material.  We  proposed  to  exempt 
the  raw  material  mined  or  milled  from 
the  labeling  requirements  of  HazCom 
while  on  mine  property.  Many 
conmienters  strongly  supported  the 
proposed  raw  material  exemption.  Some 
of  these  conunenters  recognized  the 
impracticality  of  affixing  and 
maintaining  labels  on  every  ore  car  or 
on  each  bin  or  hopper  containing  the 
mined  material  and  believed  that  such 
labels  would  be  of  Utile  benefit.  One 
commenter  stated  that  they  currentiy 
labeled  bins  of  their  raw  material  but 
found  that  the  labels  were  difficult  to 
read  due  to  the  dust  covering  them. 
Other  conunenters  believed  that, 
generally,  operators  inform  miners 
about  the  hazards  of  the  raw  material 
being  mined  and  this  information  could 
be  considered  common  knowledge. 

Another  commenter  to  the  proposed 
rule  stated  that  while  they  did  not 
disagree  with  a  labeling  exemption  for 
the  raw  material  mined — 


*  *  *  the  final  rule  should  re-state  the 
operator's  duty  to  train  and  inform  miners 
about  the  hazards  inherent  in  the  mineral 
being  mined  and  by-products  of  the  mining 
process  such  as  crystalline  silica,  radon 
progeny,  etc. 

This  commenter  stated  further  that  you 
should  at  least  make  an  MSDS  on  these 
substances  available  and  warn  miners  in 
a  variety  of  ways.  Among  those 
commenters  supporting  the  raw  material 
exemption,  one  recommended  that  we 
clarify  that  a  container  of  a  raw  material 
that  has  undei:gone  a  chemical  reaction 
with  other  constituents,  and  thus  is  not 
a  mixture,  would  not  have  to  be  labeled 
even  if  a  hazardous  chemical  may  have 
been  added  to  it  during  processing  at 
the  mine. 
This  commenter  further  stated  that — 

(w]hile  the  process  container  where  the 
hazardous  chemical  is  added  may  need  to  be 
labeled  (at  least  where  the  process  does  not 
result  in  an  instantaneous  chemical  reaction), 
the  container  subsequently  holding  the 
commodity  produced  for  sale  by  the  operator 
would  not  constitute  a  "mixture"  and  should 
not  be  labeled. 

A  few  commenters  disagreed  with  our 
proposed  raw  material  exemption  and 
requested  that  HazCom  require  labeling 
of  all  containers  of  hazardous  raw 
material.  One  of  these  commenters 
expressed  concern  about  the  legibility 
and  adhesion  of  labels,  yet  was 
confident  that  you  could  develop 
workable  solutions.  Other  conunenters 
stated  that  unlabeled  containers  of 
hazardous  chemicals  must  be  labeled 
under  oiu  existing  labeling  standards. 

Commenters  to  the  interim  final  rule 
asked  that  we  also  exempt  mine  wastes 
from  labeling.  They  stated  that  the 
reasons  labeling  will  not  work  for  mine 
waste,  such  as  tailings,  are  the  same  as 
the  reasons  given  for  exempting  raw 
materials.  Signs  along  the  perimeter  of 
tailings  ponds  or  along  drainage  ditches 
are  especially  burdensome  because  the 
content  of  the  ponds  and  ditches  can 
change  frequentiy. 

The  final  mle  exempts  containers  of 
raw  materials  frx>m  labeling  while  they 
are  on  mine  property  because  we  expect 
that  miners  are  familiar  with  the 
hazards  of  the  material  being  mined. 
Under  HazCom,  ponds  and  ditches  are 
not  considered  containers  for  the 
purpose  of  labeling.  HazCom  requires, 
however,  that  you  train  miners  about 
the  hazardous  chemicals  to  which  they 
may  be  exposed  and  the  location  of 
hazardous  chemicals  in  their,  work 
areas.  Also,  other  MSHA  standards 
require  signs  or  barricades  to  warn 
miners  about  hazards  that  are  not 
obvious. 


Another  commenter  to  the  interim 
final  rule  asked  us  to  clarify  that  raw 
materials  altered  through  chemical 
reaction  during  processing,  thus  not  a 
mixttue,  are  still  exempt  from  labeling. 
If  you  add  a  hazardous  chemical  to  a 
container  of  raw  material  to  form  a 
mixture,  you  must  label  the  container 
for  the  hazardous  ingredient.  If  you  add 
a  chemical  to  a  container  of  raw 
material  to  form  a  new  compound 
which  is  no  longer  the  raw  material  and 
which  meets  the  criteria  in  the  hazard 
determination  section  of  HazCom 
(§  47.21),  then  you  must  label  the 
container  for  the  newly  created 
hazardous  chemical. 

Pesticides,  food,  and  consumer 
products.  The  proposed  mle  included 
exemptions  from  labeling  for  pesticides; 
food,  food  additives,  and  color 
additives;  and  consumer  products 
which  are  required  to  be  labeled  under 
standards  issued  by  other  federal 
agencies.  The  final  mle  is  generally 
consistent  with  the  proposed  and 
interim  final  mles  and  with  OSHA's 
HCS.  The  applicable  definitions  of  the 
substances  addressed  in  these 
exemptions  are  those  provided  by  the 
governing  statutes  and  standards. 

Although  there  were  some 
commenters  to  the  proposed  mle  who 
addressed  these  exemptions,  few  had 
specific  comments.  Among  those  who 
did  comment,  many  supported  our 
exemption  of  consumer  products. 
Several  suggested  that  we  not  require 
coal  mine  operators  to  include 
consumer  products  in  HazCom 
programs  because  this  would  result  in 
meaningless  storage  of  countiess 
MSDSs.  Another  believed  that  we 
should  clarify  that  you  have  a 
responsibility  to  maintain  the  labels  that 
come  on  these  hazardous  materials. 

Commenters  to  the  proposed  rule 
agreed  with  our  intent  to  have  a 
provision  similar  to  OSHA's  HCS, 
stating  that  separate  rules  for  consumer 
products  would  be  redundant  and  serve 
no  purpose.  Another  commenter 
suggested  that  we  also  exempt,  as  per 
OSHA's  standard,  drugs,  cosmetics, 
medical  or  veterinary  devices,  and 
materials  intended  for  use  as  ingredients 
in  such  products  (e.g.,  flavors  and 
fragrances).  In  regard  to  our  proposed 
consumer  product  exemption,  one 
commenter  stated: 

*   *   *  consumer  products  already  possess 
adequate  labels  with  hazard  identification 
and  safe  use  instructions.  Since  no  one 
knows  the  hazards  of  a  product  better  than 
its  manufacturer,  the  safest  possible  use  of 
the  product  is  in  accordance  with  the 
manufacturer's  recommendations  *   *   *. 
Using  products  according  to  manufacturer's 
recommendations  would  result  in  exposures 
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that  are  very  small  (this  is  minute  or  trace 
amounts)  and  would  not  pose  a  physical  or 
health  risk  to  miners. 

We  received  a  few  comments  to  the 
proposed  rule  objecting  to  the 
exemption  of  consumer  products  from 
HazCom's  labeling  requirements.  Others 
suggested  that  consumer  product  labels 
provided  by  manufacturers  may  not 
provide  adequate  warning,  given  the  use 
of  these  products  at  the  mine.  One  of 
these  commenters  stated: 

•   *   *  consumer  products  with  warnings 
on  adequate  ventilation  or  that  require  the 
use  of  personal  protective  equipment  cannot 
be  presumed  safe  for  u.se  in  the  underground 
mining  environment.  Further,  many  mining 
uses  of  consumer  products  may  result  in 
exposures  that  were  not  contemplated  by  the 
manufacturer  packaging  the  product  for 
consumer  use.  *  *   *  Many  consumer 
products  are  potential  fuel  sources  for  fires 
(e.g..  aerosol  solvents  or  paints).  Further, 
exposure  to  these  volatile  solvents  may 
adversely  affe<:t  the  seals  and  insulators  on 
permissible  equipment  or  adversely  alter  the 
explosive  characteristics  of  the  atmosphere  in 
underground  coal  mines. 

Commenters  to  the  interim  final  rule 
expressed  concern  that  there  is  nothing 
in  the  rule  to  require  an  operator  to  tell 
miners  about  the  hazards  of  consumer 
products;  and  that  miners  may  think 
that  a  consumer  product  is  safe  when  it 
is  not. 

In  response  to  the  concerns  expressed 
by  commenters,  the  final  rule  states 
specifically  that  consumer  products  are 
exempt  from  labeling  when  they  are 
labeled  under  the  standards  of  another 
federal  agency,  such  as  the  Consumer 
Product  Safety  Commission  (CPSC). 
When  the  consumer  product  is  not 
exempt  from  HazCom.  but  exempt  from 
labeling,  all  other  provisions,  such  as 
training  and  MSDSs,  would  still  apply. 
Consumer  products  are  exempt  ftom 
HazCom  where  you  can  demonstrate 
that  they  are  used  at  the  mine  in  the 
same  manner  as  in  normal  consumer 
use.  Because  consumer  products  are 
labeled  under  the  authority  of  another 
federal  agency,  and  these  labels 
generally  provide  for  the  listings  of 
chemical  identities  and  hazard 
warnings,  hazard  information  is 
available  to  miners  and  there  is  no  need 
for  additional  labeling  standards. 

One  commenter  to  the  proposed  rule 
suggested  that  we  provide  operators 
with  a  list  of  exempt  products 
commonly  found  on  mine  property.  We 
have  determined  that  a  list  of  exempt 
products  commonly  found  on  mine 
property  is  neither  simple  nor 
appropriate.  These  products  are  only 
exempt  when  used  in  the  same  way  as 
they  would  normally  be  used  by  a 
consumer.  A  list  could  lead  you  to 


believe  these  were  exempt  under  all 
circumstances.  Some  exempt  items 
could  be  overlooked  aqd  some  that  are 
exempt  from  labeling  may  not  be 
exempt  from  other  provisions  of 
HazCom.  Even  for  exempt  products,  for 
example,  you  may  not  deface  or  remove 
labels  trom  containers  of  hazardous 
chemicals  brought  onto  mine  property. 
If  they  are  repackaged  or  transferred  at 
the  mine,  you  must  communicate  such 
labeling  information  to  the  miner  and,  if 
necessary,  label  the  new  container. 

The  final  rule,  consistent  with  the 
proposed  and  interim  final  rules,  also 
includes  an  exemption  from  HazCom's 
labeling  requirements  for  pesticides 
labeled  under  standards  issued  by  other 
federal  agencies.  As  long  as  the 
pesticide  is  kept  in  the  original 
container  with  its  label  intact  and 
legible,  it  is  exempt  ftom  the  labeling 
provisions  of  this  rule.  We  believe  that 
this  partial  exemption  informs  and 
protects  the  miner  and  does  not  place  an 
undue  biurden  on  you.  We  intend  that 
all  pesticides  be  labeled  with  their 
identity,  hazards,  and  precautions  for 
safe  use.  We  believe  that  existing  labels 
on  containers  of  pesticides  brought  onto 
mine  property  that  meet  the  labeling 
requirements  of  other  federal  or  state 
standards  will  fulfill  the  labeling 
requirements  of  HazCom. 

The  purpose  of  pesticide  labeling  is 
mainly  the  protection  of  workers 
exposed  to  the  pesticide  either  while 
handling  it  or  through  inadvertent 
contact  with  something  that  has  been 
treated  with  it.  In  the  case  of  the  other 
substances,  the  purpose  of  the  labels  is 
more  general  consiuner  protection.  The 
final  rule  does  not  include  a  specific 
labeling  exemption  for  foods,  food 
additives,  and  color  additives  used  for 
personal  consumption  because  they  are 
exempt  from  the  full  scope  of  HazCom. 
There  were  no  substantive  comments 
to  the  interim  final  rule  concerning 
labeling  exemptions  for  pesticides  or 
items  for  personal  consumption. 

Other  suggested  exemptions.  Many 
commenters  to  the  proposed  rule 
specifically  recommended  that  we 
exempt  de  minimis  exposures  to.  or  de 
minimis  amounts  or  concentrations  of. 
hazardous  chemicals  ftom  the  labeling 
requirements.  Most  of  the  commenters 
believed  that  labeling  should  focus  on 
serious  risks  rather  than  on  those  that 
are  trivial.  Some  suggested  that  we  use 
5%  silica  in  the  mined  ore  as  a  de 
minimis  threshold  below  which  labeling 
would  not  be  required.  One 
recommended  1%  silica,  rather  than 
5%.  for  a  de  minimis  threshold.  Another 
reconunended  basing  a  de  minimis 
threshold  on  a  chemical's  TLV*  or  PEL. 
This  commenter  suggested  that 


employers  would  simply  need  to  assess 
whether  a  hazardous  chemical  is 
present  in  the  work  area  at  a  level 
meeting  or  exceeding  its  PEL  or  TLV®. 
Further,  this  commenter  stated  that  if 
the  chemical  did  not  have  a  PEL  or 
TLV,  no  de  minimis  threshold  would 

We  determined  that  a  de  minimis 
threshold  for  silica  is  inappropriate 
because  silica  is  the  most  common 
element  in  the  earth's  crust.  All  mining 
operations  disturb  the  earth's  crust.  It  is 
safe  to  say  that  miners  are  potentially 
exposed  to  silica  from  mining 
operations.  This  is  not  the  same  as 
saying  that  they  are  definitely  exposed 
or  overexposed.  We  discuss  this  issue 
more  fully  in  the  next  section  of  this 
preamble  (4.  Other  Exemptions 
Discussed  in  Proposed  Rule). 

Commenters  to  the  proposed  rule  also 
recommended  that  we  exempt  treated 
wood  products  from  any  labeling 
requirements  because  labeling  every 
timber  in  a  mine  would  create  an 
excessive  burden  on  operators  with  no 
increase  in  protection  to  the  miner. 
MSHA  agreed  and  the  interim  final  rule 
included  a  labeling  exemption  for 
treated  wood.  There  were  no  comments 
to  the  interim  final  rule  that  addressed 
the  labeling  exemption  for  wood 

products. 

The  final  rule  is  substantively  the 
same  as  the  interim  final  rule  except  it 
clarifies  that  wood  and  wood  products 
are  exempt  from  HazCom's  labeling 
requirements.  Wood  and  wood 
products,  including  lumber,  that  do  not 
present  a  health  or  physical  hazard  are 
exempt  from  the  full  scope  of  HazCom 
as  an  "article." 

4.  Other  Exemptions  Discussed  in 
Proposed  Rule 

In  the  preamble  to  the  proposed  rule, 
we  requested  comments  on  a  variety  of 
options  for  the  scope  of  the  HazCom 
standard.  These  alternatives  covered 
exemptions  for  the  size  of  the  mine,  the 
commodity  extracted,  the  work  area,  or 
the  amount  of  hazardous  substance. 
Comments  to  the  interim  final  rule 
reiterated  the  perspectives  expressed  in 
comments  to  the  proposed  rule.  For  the 
most  part,  consistent  with  the  interim 
final  rule,  we  did  not  include  these 
exemptions  in  the  final  rule  for  the 
reasons  discussed  in  the  following 
paragraphs.  This  discussion  is  the  same 
as  in  the  interim  final  rule.  We  retained 
this  discussion  in  the  preamble  to  the 
final  rule  for  the  sake  of  completeness. 

Small  mines.  The  rulemaking  record 
contains  a  nimiber  of  comments 
suggesting  that  we  exempt  small  mines 
from  HazCom.  Commenters  stated  that 
HazCom  would  create  additional 
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expenses  and  recommended  that  we 
modify  the  final  rule  to  exempt  small 
operations,  especially  those  with  a 
workforce  of  10  or  fewer. 

We  do  not  exempt  small  mines  from 
overall  compliance  with  HazCom 
because  chemical  hazards  are  present  at 
all  mines,  regardless  of  size,  and  miners 
at  small  operations  have  the  right  to 
know  if  they  are  exposed  to  hazardous 
chemicals.  To  address  the  needs  of 
small  mines,  however,  as  well  as  the 
variability  in  the  mining  industry,  the 
final  rule  allows  you  to  design  the 
HazCom  program  for  the  conditions  at 
your  mine.  In  addition,  MSHA  has 
delayed  the  compliance  date  of  the  final 
rule  for  small  mines  employing  five  or 
fewer  miners.  To  further  assist  you.  and 
especially  small  mine  operators,  we  will 
prepare  generic  HazCom  programs. 
Many  of  these  aids  are  available  now 
and  the  remainder  will  be  available 
soon.  You  can  contact  the  National 
Mine  Health  and  Safety  Academy  at 
304-256-3257  or  visit  our  Web  site  at 
http://www.msha.gov  to  find  out  what  is 
available.  Also,  OSHA  has  developed 
training  materials  for  its  industries,  such 
as  a  generic  MSDS  form,  a  model  hazard 
communication  program,  and  the  HCS 
Compliance  Guide.  Many  are  available 
from  OSHA's  Web  site  at  http:// 
www.osha.gov  and  can  be  adapted  for 
use  at  mining  operations.  You  can  use 
these  as  models  for  your  own  program. 

Common  minerals.  We  considered  an 
exemption  from  HazCom  for  certain 
common  minerals  (such  as  coal,  sand 
and  gravel  aggregates,  crushed  stone 
aggregates,  and  clay)  and  those  minerals 
containing  less  than  5%  silica  and  no 
other  hazaitious  chemicals.  In  the 
preamble  to  the  HazCom  proposed  rule, 
we  requested  comments  on — 

•  Tne  appropriateness  of  exempting 
certain  minerals; 

•  The  appropriate  criteria  for  making 
a  determination  for  exemption; 

•  The  degree  to  which  miners  are 
aware  of  the  hazards  of  these  minerals; 

•  The  level  of  silica  in  such  minerals 
necessary  before  the  mineral  would  be 
considered  hazardous; 

•  How  these  minerals  are  used  and 
handled  by  downstream  employers;  and 

•  How  we  could  best  publicize  and 
provide  hazard  information  on  these 
substances  to  you  and  miners. 

.A  number  oi  commenters  addressed 
the  scope  of  the  common  minerals 
exemption.  Some  expressed  support  for 
the  exemption  and  stated  that  natural 
rocks  and  minerals  should  not  be 
classified  as  chemicals  for  the  purpose 
of  an  MSDS  or  other  HazCom 
requirements.  Others  stated  that  the 
exemption  for  minerals  containing  less 
than  5%  silica  is  warranted  because 


these  minerals  do  not  constitute  a 
hazard,  and  the  exemption  would 
preclude  duplicate  regulatory 
requirements  and  unnecessary 
expenditures.  One  commenter  stated 
that  such  an  exemption  is  especially 
appropriate  for  minerals  designated  as 
carcinogenic  merely  because  they 
contain  greater  than  0.1%  silica. 
Another  commenter  stated  that  labeling 
common  minerals  is  imnecessary 
because  part  48  (and  part  46)  requires 
miners  to  be  trained  to  recognize  the 
hazards  of  the  product  being  mined. 

Commenters  also  suggested  that  we 
exempt  specific  minerals  from  HazCom. 
For  example,  one  commenter  stated  that 
we  shoiUd  exempt  coal  and  limestone. 
In  addition,  with  regard  to  exempting 
coal,  other  commenters  stated  that  the 
hazards  of  respirable  coal  mine  dust  are 
strictly  controlled  through  extensive 
sampling  and  monitoring  programs. 
Other  commenters  recommended  that 
we  modify  the  standard  to  exempt 
dimension  stone  quarries  and  iron  ore 
pellets.  One  commenter  urged  us  to 
specify  which  minerals  are  of  concern  to 
us  and  suggested  an  exemption  for  silica 
flour  or  certain  industrial  sands  based 
upon  their  purity  and  particle  size. 

Several  commenters  objected  to  our 
proposed  exemption  of  common 
minerals.  One  stated  that  most  mining 
products  are  used  by  OSHA-regulated 
facilities  and,  as  such.  OSHA  ^ready 
requires  that  these  facilities  keep  MSDS 
forms  up-to-date  for  customers,  label 
containers,  and  fill  out  the  appropriate 
transport  forms.  Another  commenter 
expressed  concern  that,  if  operators  are 
responsible  for  preparing  the  MSDSs 
and  labels,  the  common  minerals 
exemption  could  lead  to  violations  of 
the  OSHA  HCS  for  downstream  general 
industry  customers.  Others  objected  to 
the  common  minerals  exemption 
because  it  would  send  conflicting 
signals  to  miners;  it  is  inconsistent  with 
OSHA  triggers  and  MSDS  requirements; 
and  it  fails  to  provide  health  protection 
for  miners  in  die  sand  and  gravel,  stone, 
clay,  and  shell  dredging  operations.  One 
commenter  stated  that  these  minerals 
still  present  sufficient  hazards  to  require 
MSDSs  and  training  and  HazCom 
shoidd  cover  them,  even  though  they 
are  common  or  silica  is  present  in  small 
proportion  to  the  total  material. 

Some  commenters  suggested  that  we 
exempt  or  provide  limited  coverage  to 
mining  industry  sectors  with  a  low 
degree  of  risk.  One  suggested 
specifically  that  we  exempt  the  brick 
industry  firom  HazCom  because  the  risk 
posed  to  miners  in  the  brick  industry  is 
lower  than  that  experienced  in  other 
mining  operations  due  to  the  way  the 
industry  handles  the  clay  and  shale. 


According  to  this  commenter,  there  is 
no  reason  to  regulate  clay  and  shale,  the 
brick  industry's  principal  raw  materials, 
because  HazCom  relates  to  free  silica 
and  most  clay  and  shale  have  5%  or  less 
free  silica.  In  addition,  this  commenter 
indicated  that  MSDSs  are  unnecessary 
because  exposure  to  silica  is  a  primary 
part  of  the  training  programs 
administered  by  brick  manufacturers. 

We  do  not  agree  that  the  overall 
degree  of  risk  encountered  by  miners  in 
a  given  industry  segment  is  a  viable 
argument  for  totally  exempting  an  entire 
mine  or  commodify  from  coverage 
under  HazCom.  A  major  concern  is  that 
miners  are  exposed  to  chemicals 
without  knowing  their  hazards  and. 
thus,  they  may  not  follow  the  proper 
procedures  for  handling  or  using  these 
chemicals.  The  extent  of  risk  is  not  a 
determining  factor  in  deciding  whether 
or  not  you  have  to  communicate 
information  on  hazardous  chemicals. 
Miners  have  the  right  to  know  that  they 
are  being  exposed  to  a  potential  hazard. 
As  long  as  the  potential  for  exposure 
exists  in  the  work  area  and  the  chemical 
is  hazardous,  HazCom  applies. 

For  these  reasons,  the  nnal  rule  does 
not  exempt  minerals  containing  5% 
silica  or  less  or  other  hazardous 
chemicals  or  certain  common  minerals, 
such  as  coal,  clay,  and  dimension  stone. 
Depending  on  the  airborne 
concentration  of  the  dust  and  other 
circumstances  regarding  exposure, 
respirable  crystalline  silica  in  these 
minerals  or  respirable  coal  mine  dust 
may  cause  pneumoconiosis  or  cancer. 
The  final  nile  is  consistent  on  this  point 
with  OSHA's  HCS. 

Nonfuel  mining.  One  conunenter 
recommended  that  we  exempt  the 
nonfuel  mining  industry  from  HazCom. 
This  commenter  questioned  whether  we 
have  demonstrated  that  such  a  broad- 
based  standard  is  necessary  for  the 
nonfuel  mining  industry,  given  that 
HazCom  would  duplicate  our  existing 
training  and  labeling  standards. 

Based  on  the  findings  of  the  NIOSH 
National  Occupational  Health  Survey  of 
Mining  (NOHSM)  and  our  experience  in 
the  mining  industry,  we  conduded  that 
a  HazCom  rule  applicable  to  coal,  metal, 
and  nonmetal  mines  is  appropriate 
because  all  mines  use  hazardous 
chemicals,  and  there  are  a  number  of 
hazardous  chemicals  common  to  all 
types  of  mines,  including  non-fuel 
mines.  Fuel  oil,  solvents,  and  paint  are 
just  three  examples  of  hazardous 
chemicals  used  at  non-fuel  mines.  Non- 
fuel  mines  report  the  most  chemical 
bum  injuries  to  MSHA.  HazCom  is 
broadly  written  and  perfoxmance 
oriented  in  recognition  of  the  diversity 
among  mining  operations  and 


42368  Federal  Register /Vol.  67.  No.  120 /Friday,  June  21.  2002 /Rules  and  ReguiaUons 


independent  contractors.  Our  intent  is 
that  all  miners,  including  those  working 
in  the  nonfuel  mining  industry,  have 
access  to  information  about  the 
chemical  hazards  to  which  they  are 
exposed  at  the  mine.  This  decision  is 
consistent  with  the  mandate  of  the  Mine 
Act  to  protect  all  miners  to  the  extent 
feasible. 

De  minimis  requirements.  In  the 
HazCom  proposed  rule,  we  solicited 
comments  on  whether  we  should 
establish  de  minimis  criteria  for 
hazardous  chemical  exposure  in 
general.  De  minimis  or  trivial  risks  are 
those  below  the  threshold  of  regulatory 
concern. 

A  few  commenters  stated  that,  for 
HazCom  to  be  effective,  the  final  rule 
must  contain  an  exemption  for  de 
minimis  chemical  exposures.  These 
commenters  urged  us  to  specify 
minimum  quantities  for  the  substances 
covered  by  the  standard.  Commenters 
suggested  that  we  exclude  exposures 
that  are  less  than  one-half  of  any 
applicable  PEL  or  ACGIH  TLV*.  or 
where  the  health  risk  is  not  significant. 
Some  felt  that  HazCom  should  address 
only  those  chemicals  that  exceed  a  PEL 
or  ACGIH  TLV®.  One  commenter  stated 
that  a  meaningful  de  minimis  provision 
could  be  provided — 

•  By  clarifying  the  definition  of 
article  similar  to  that  found  in  the 
mixtiue  definition: 

•  By  defining  a  significant  health  risk; 
and 

•  By  stating  a  reasonable  and 
consistent  interpretation  of  the  terms 
"minute"  or  "trace." 

A  few  commenters  recommended  that 
we  exclude  trivial  exposures  to  avoid 
unnecessary  and  misleading  labeling 
and  the  creation  of  the  functional 
equivalent  of  a  "Delaney  Clause."  (Note: 
The  Delaney  Clause  is  an  amendment  to 
the  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  348).  It  requires  the  Food  and 
Drug  Administration  to  prohibit  the  use 
of  any  food  additive  that  is  carcinogenic 
without  regard  to  the  quantitative  level 
of  risk.) 

Commenters  wanted  us  to  set  a  de 
minimis  concentration  below  which  you 
would  not  have  to  consider  whether  a 
substance  is  hazardous.  There  are  highly 
toxic  substances,  however,  which  can 
cause  adverse  health  effects  from  the 
absorption  or  inhalation  of  tiny 
amounts.  HazCom  is  intended  to 
address  all  hazardous  chemicals  at 
mines.  The  range  of  hazards  and 
concentrations  are  too  diverse  to 
address  through  a  single  measurement. 
A  de  minimis  exemption,  therefore, 
would  not  provide  sufficient  protection 
to  miners  and  would  not  address  the 


true  issue  of  concern,  informing  miners 
of  potential  hazards. 

Likewise,  requiring  information 
disclosure  only  in  situations  where 
exposure  might  exceed  a  PEL  or  ACGIH 
TLV*  is  not  consistent  with  the  purpose 
of  the  rule.  Exposure  limits  address  a 
limited  number  of  the  hazardous 
chemicals  encountered  at  the  mine. 
Also,  PELs  are  used  to  control 
inhalation  exposures.  Because  the 
definition  of  exposure  in  HazCom 
includes  absorption  through  the 
stomach  or  skin,  in  addition  to  the 
lungs,  the  exposure  limits  might  be 
unrelated  to  the  total  exposure 
experienced  by  a  miner.  In  certain 
circiunstances,  the  most  significant 
route  of  exposure  may  be  through  the 
stomach  or  skin.  We  have  received 
reports  of  injuries  and  illnesses  among 
miners  as  a  result  of  skin  contact  with 
cyanide  solutions,  cement  and  trona 
dusts,  and  mercury,  and  as  a  result  of 
ingesting  lead. 

Laboratories.  The  proposed  rule 
requested  comments  on  whether 
laboratories  should  be  exempt  from 
HazCom,  primarily  because  OSHA's 
HCS  (29  CFR  1910.1200(b)(3))  oartially 
exempted  laboratories.  OSHA.  however, 
regulates  laboratories  imder  both  its 
HCS  (29  CFR  1910.1200)  and  its 
laboratory  standard  (29  CFR  1910.1450). 
The  laboratory  standard  supplements 
the  HCS. 

The  OSHA  HCS  requires  labels. 
MSDSs,  training,  and  access.  The  heart 
of  the  OSHA  laboratory  standard  is  the 
Chemical  Hygiene  Plan.  The  Plan, 
which  contains  elements  similar  to 
HazCom's  written  program,  must  be 
reviewed  aimually.  It  also  requires 
detailed  descriptions  of  personal 
protective  equipment,  standard 
operating  procedures,  and  engineering 
controls.  Whatever  OSHA  does  not 
cover  under  its  HCS,  it  covers  in  its 
laboratory  standard.  The  OSHA 
laboratory  standard  requires  training: 
access  to  the  plan  and  all  known 
reference  material;  labels  and  MSDSs; 
hazard  determination  for  chemicals 

Eroduced,  including  by-products; 
azard  determination,  labels,  and 
MSDSs  for  chemicals  produced  for  users 
outside  the  lab  itself;  and  records  of 
exposure  monitoring  and  medical 
exams. 

Unlike  OSHA,  we  do  not  have 
specific  standards  addressing  hazardous 
chemicals  in  laboratories.  At  this  time, 
we  do  not  plan  to  develop  a  separate 
standard  to  address  laboratory  hazards. 

Several  commenters  urged  us  to 
exempt  laboratories.  One  commenter 
stated  that  small  laboratories  are  exempt 
from  OSHA's  standards.  Another 
commenter  stated  that  both  OSHA's 


HCS  and  EPAs  SARA  exempt 
laboratories  of  any  size  when  under. the 
direct  supervision  of  a  technically 
qualified  individual.  Some  commenters 
supported  the  application  of  training  ^ 
requirements  to  laboratories  on  mining 
property  imless  the  lab  has  trained 
chemists.  Others  recommended  that  we 
exempt  laboratory  use  of  chemicals  frtim 
HazCom  because  such  use  is  unique  and 
our  training  standards  already  cover 
laboratory  hazards. 

Most  commenters,.  however, 
supported  our  coverage  of  laboratories 
within  HazCom.  Some  commenters 
found  our  approach  reasonable  because 
covering  mine  laboratories  would 
preclude  the  need  for  us  to  develop  a 
separate  standard  to  address  laboratory 
hazards,  as  was  done  by  OSHA. 

We  agree  that  laboratories  in  mining 
should  be  subject  to  the  full  scope  of  the 
standard  with  no  specific  exemptions. 
Laboratories  found  in  the  mining 
industry  differ  in  several  respiects  from 
those  common  to  general  industry,  such 
as  research  facilities.  Although  there 
may  be  a  few  large-scale  laboratories  in 
the  mining  industry  supervised  by 
trained  chemists,  oiu  experience 
indicates  that  most  mine  laboratories  are 
small-scale  operations  devoted  to 
quality  control  or  process  control,  with 
relatively  few  trained  chemists. 

Compared  to  research  facilities  or 
laboratories  in  the  chemical 
manufacturing  industry,  quality  control 
laboratories  in  the  mining  industry  use 
relatively  few  chemicals  and  analytical 
methods.  Most  of  these  mine  laboratory 
workers  receive  on-the-job  training.  This 
training  can  be  inadequate  in  addressing 
the  hazards  of  the  chemicals  to  which 
the  laboratory  workers  are  exposed. 
MSHA  data,  reported  under  the 
requirements  of  30  CFR  part  50,  cite 
illnesses  or  injuries  in  laboratories 
caused  by  improper  mixing  of 
chemicals,  mercury  spills,  use  of 
inadequate  or  inappropriate  personal 
protective  equipment,  use  of  improper 
procedures,  and  improper  use  of 
controls  or  inadequate  ventilation. 

The  final  rule  does  not  exempt 
laboratories  on  mine  property,  but  gives 
you  the  latitude  to  create  a  HazCom 
program  based  upon  the  hazards 
identified.  We  recognize  that  these 
programs  may  differ  from  work  area  to 
work  area  because  of  the  different 
chemicals  used.  Therefore,  we  expect 
the  HazCom  program  to  vary  depending 
on  the  circumstances  at  the  mine.  To 
exclude  miners  working  in  laboratories 
bom  HazCom  would  not  be  in  keeping 
with  oiu  mandate  to  prevent  mine- 
related  occupational  injuries  and 
illnesses.  After  reviewing  the  comments 
and  the  rulemaking  record,  and  based 
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on  the  presence  of  hazardous  chemicals 
in  the  laboratories,  we  have  concluded 
that  it  is  necessary  to  include  mine 
laboratories  under  the  scope  of  the  final 
nde. 

K.  Appendices 

The  proposed  rule  contained  three 
appendices: 

Appendix  A,  Health  Hazard 
Definitions,  was  a  mandatory  section 
providing  additional  details  for  the 
proposed  rule's  definitions. 

Appendix  B,  Information  Sources, 
was  a  comprehensive  advisory  list  of 
soiuces  to  evaluate  the  physical  hazards 
of  chemicals  and  their  specific  health 
effects. 

Appendix  C,  Guidelines  for  Operator 
Compliance,  provided  additional 
advisory  guidance  for  complying  with 
the  HazCom  standard. 

The  final  rule  does  not  include  these 
appendices.  Much  of  this  information, 
which  you  can  use  as  a  guide,  will  be 
included  in  a  HazCom  Compliance 
Guide  and  Toolbox. 

m.  Legal  Authority  and  Feasibility 

A.  HazCom  asa§  101(a)(6)(A)  Standard 

The  primary  purpose  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977 
(Mine  Act)  is  to  ensure  safe  and 
healthful  working  conditions  for  the 
Nation's  miners.  One  means  established 
by  Congress  to  achieve  this  goal  is  the 
authority  vested  in  the  Secretary  of 
Labor  (Secretary)  to  set  mandatory 
safety  and  health  standards.  Authority 
for  issuance  of  the  HazCom  final  rule  is 
found  in  §§  iDl(a)  and  115  of  the  Mine 
Act. 

Some  commenters  to  the  proposed 
and  interim  final  rules  stated  that  the 
HazCom  standard  is  not  the  type  of 
standard  Congress  intended  to  fall 
within  the  scope  of  §  101(a)(6)(A)  of  the 
Mine  Act.  They  alleged  that  the 
legislative  history  of  that  section 
indicates  that  Congress  intended  the 
provision  to  authorize  standards  that 
would  address  specific  limits  for 
individual  or  classes  of  hazardous 
chemicals,  in  their  opinion,  because 
HazCom  does  not  establish  permissible 
exposiue  limits  for  the  chemicals 
covered,  the  standard  can  only  be 
promulgated  imder  §  101(a)(7).  We 
disagree  with  these  conunenters. 

One  of  the  findings  made  by  Congress 
supporting  the  enactment  of  the  Mine 
Act  is  the  urgent  need  to  provide  more 
effective  means  and  measures  for 
improving  the  working  conditions  and 
practices  in  the  Nation's  mines  to 
prevent  death  and  serious  physical 
harm  to  the  miners.  As  stated 
previously,  one  of  the  means  established 


by  Congress  to  effectuate  this  statutory 
mandate  is  through  the  development  of 
mandatory  health  and  safety  standards 
under  §  101(a)(6)(A)  of  the  Mine  Act. 

Section  101(a)(6)(A)  applies  to  all 
mandatory  standards  involving  toxic 
materials  or  harmful  physical  agents.  It 
requires  us  to  set  standards  to  ensure 
that  a  miner  will  not  suffer  a  material 
impairment  of  health  or  functional 
capacity  as  a  result  of  exposure  to  the 
hazard,  even  if  the  miner  is  exposed  for 
his  or  her  working  life.  It  also  requires 
us  to  consider  the  latest  scientific  data 
in  the  field,  feasibility  of  the  standard, 
and  experience  gained  under  this  and 
other  health  and  safety  laws. 

Section  101(a)(7)  requires  that  any 
health  or  safety  standard  promulgated 
under  the  authority  of  §  101(a)  of  the 
Mine  Act  must  prescribe  the  use  of 
labels  or  other  appropriate  forms  of 
warning,  as  are  necessary,  to  ensure  that 
miners  are  appraised  of  all  hazards  to 
which  they  are  exposed,  relevant 
symptoms  and  appropriate  emergency 
treatment,  and  proper  conditions  and 
precautions  of  safe  use  or  exposure. 

Contrary  to  commenters'  allegations, 
the  legislative  history  of  the  Mine  Act 
does  not  state  that  the  use  of 
§  101(a)(6)(A)  is  restricted  to  the 
promulgation  of  mandatory  health 
standards  that  address  specific  limits  for 
individual  or  classes  of  hazardous 
chemicals,  The  legislative  history 
concerning  §  101(a)(6)(A)  specifically 
states  that: 

The  Secretary's  authority  under  this 
section  includes  not  only  the  promulgation  of 
standards  covering  individual  substances  but 
also  standards  covering  classes  or  groups  of 
substances.  The  Committee  believes  that 
"generic"  standards  of  this  kind  may  often 
provide  more  effective  protection  to  miners. 
The  committee  believes  that  the  overriding 
consideration  in  setting  health  standards 
dealing  with  toxic  substances  and  harmful 
physical  agents  must  be  the  protection  of  the 
health  of  miners.  S.  Conf.  Rep.  No.  95-181. 
95th  Cong.,  1st  Sess.  21  (1977).  [Emphasis 
added.) 

Additionally,  the  legislative  history  of 
§  101(a)(7)  states  that: 

The  Secretary,  in  determining  the  most 
effective  means  of  appraising  [sic]  miners  of 
hazards,  should  bear  in  mind  the  diminished 
effectiveness  that  may  result  from  excess 
labeling,  and  should  consider  other  means  of 
informing  miners  of  hazards,  such  as  safety 
and  health  training  of  requiring  period 
briefings  of  miners.  Id.  at  22.  (Emphasis 
added.) 

Both  §  101(a)(6)(A)  and  §  101(a)(7)  work 
in  conjunction  to  identify  and  reduce  a 
specific  risk.  In  HazCom,  the  identified 
risk  is  miners'  lack  of  information 
regarding  the  hazards  of  chemicals  they 
are  exposed  to  at  their  workplace.  By 


providing  this  information  to  miners, 
the  standard  is  intended  to  reduce  the 
incidence  of  chemically  related  injuries 
and  illnesses  in  the  mining  industry. 

The  information  requirements  of  the 
HazCom  standard  provide  basic 
protections  for  miners  without  the  need 
to  set  specific  permissible  exposure 
limits.  The  provision  of  information 
under  the  HazCom  standard,  about  the 
physical  and  health  hazards  of 
chemicals  and  protective  measures 
designed  to  minimize  those  effects,  are 
intended  to  reduce  the  incidence  of 
chemical-source  illnesses  and  injuries 
in  the  mining  industry  by  modifying  the 
behavior  of  mine  operators  and  miners. 
The  three  information  components  in 
this  standard  (labels.  MSDSs,  and  initial 
miner  training]  are  all  essential  to  the 
effective  functioning  of  the  HazCom 
program.  The  MSDS  provides 
comprehensive  technical  information 
and  serves  as  a  reference  document  for 
exposed  miners,  as  well  as  health 
professionals  providing  services  to  those 
miners.  The  labels  provide  a  brief 
sjrnopsis  of  the  hazards  of  the  chemicals 
and  provide  the  first  and  most 
immediate  sotirce  of  information  in  the 
work  area.  Each  component  reinforces 
the  other  and  all  are  directed  not  only 
at  the  identification  of  workplace 
chemicals,  but  also  at  the  reduction  of 
their  hazards. 

The  information  provided  under  the 
standard  will  also  help  health  and  safety 
professionals  provide  better  services  to 
exposed  miners.  The  ready  availability 
of  health  and  safety  information,  such  as 
signs  and  symptoms  of  exposure,  will 
aid  medical  surveillance  and  the  early 
detection  and  treatment  of  illnesses  and 
injuries.  It  also  will  help  mine  operators 
to  make  better  decisions  regarding 
exposure  monitoring,  process  or 
exposure  controls,  and  appropriate 
personal  protective  equipment. 

In  sum,  §  101(a)(7)  aoes  not  limit  the 
Secretary's  authority  to  promulgate  a 
HazCom  standard  under  §  101(a)(6)(A). 
The  fact  that  HazCom  does  not  set 
exposure  limits  for  hazardous  chemicals 
and  prescribes  the  use  of  labels  and 
initial  training  to  inform  miners  of  the 
physical  and  health  hazards  of  the 
chemicals  they  are  exposed  to  in  their 
work  areas,  does  not  alter  our  authority 
to  promulgate  the  standard  as  a 
mandatory  health  and  safety  standard 
under  §  101(a)(6)(A)  of  the  Mine  Act. 

B.  Finding  of  Significant  Risk 

Some  commenters  to  the  proposed 
and  interim  final  rules  stated  that  we 
must  establish  a  significant  risk  for 
every  chemical  and  mining  sector 
covered  under  HazCom.  They 
specifically  stated  that  we  have  not 
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substantiated  our  general  finding  of 
significant  risk  because  nothing  in  the 
rulemaking  record  or  in  the  preamble  to 
the  interim  final  rule  documents  the 
relationship  between  HazCom's 
information  collection  and 
dissemination  requirements  and  the 
reduction  of  alleged  occupational  risks 
miners  face  through  exposure  to 
hazardous  chemicals. 

We  continue  to  disagree  with  these 
commenters  that  we  must  establish  a 
significant  risk  for  every  chemical  and 
mining  sector  covered  under  HazCom. 
We  also  disagree  with  their  statement 
that  nothing  in  our  rulemaking  record  or 
preamble  to  the  interim  final  rule 
documents  the  relationship  between 
HazCom's  infonnation  collection  and 
dissemination  requirements  and  the 
reduction  of  occupational  risks  miners 
face  through  exposure  to  hazardous 
chemicals. 

As  stated  in  the  preamble  to  the 
interim  filial  rule,  HazCom  is  not  a  risk- 
based  health  standard  for  measuring 
expoaures,  requiring  controls,  or 
providing  personal  protective 
equipment.  HazCom  is  an  information 
standard  intended  to  diminish  risk  by 
ensuring  that  operators  provide  miners 
with  a  level  of  knowledge  that  allows 
miners  to  reduce  their  exposures  to 
hazardous  chemicals  bv  recognizing 
potential  hazards  and  foUowring  safie 
wcNrk  practices. 

HaiCom  is  being  promukated  to 
anticipate  the  possibility  ofharm  or  loss 
from  chemical  expoeures  and  provide 
information  on  ways  to  avoid  them.  The 
standard  does  not  regulate  chemical  use; 
does  not  prohibit  or  limit  the  use  of 
chemicals  in  the  mining  industry:  does 
not  set  expoeure  limita:  and  does  not 
prescribe  control*  to  reduce  exposures. 
HazCom's  effectiveness  is  depmident  on 
the  operator's  and  miner's  knowledge 
and  awareness  of  hazards.  Like  any 
information  standard,  it  is  through 
hazard  identification  and  awareness  that 
HazCom  addresses  the  information 
needed  to  limit  hazardous  chemical 
exposure  and  prevents  injuries  and 
illnesses. 

It  is  clear  from  relevant  court 
decisions  involving  OSHA's  HCS,  that  a 
specific  finding  of  significant  risk  is  not 
required  for  a  standard  such  as  this, 
where  the  significant  risk  being 
regulated  is  that  of  inadequate 
knowledge.  Section  101(a)(6)(A)  of  the 
Mine  Act  and  §  e(b)(5)  •  of  the 


•  SwUon  e(bKS)  of  th*  OSH  Act  (talM  in  part— 
The  Socretary.  in  promulgating  ftandards  dealing 
with  toxic  materials  or  harmful  physical  agents 
undar  this  subsection,  shall  set  the  standard  which 
must  adequately  assure,  to  the  extent  feasible,  on 
the  basis  of  the  best  available  evidence,  that  no 
amployaa  will  suffer  material  impairmeol  of  health 


Occupational  Safety  and  Health  Act 
(OSH  Act)  contain  similar  statutory 
language.  Both  statutory  sections 
contain  provisions  indicating  that 
mandatory  standards  must  be  designed 
to  prevent  "material  impairment  of 
health  or  functional  capacity  *  *  *." 

The  Supreme  Court  nas  indicated,  in 
discussing  significant  risk  of  material 
impairment  of  health  in  the  context  of 
litigation  under  §  6(b)(5)  of  the  OSH  Act, 
that  the  significant  risk  determination 
constitutes  a  finding  that,  absent  the 
change  in  practices  mandated  by  the 
standard,  the  workplaces  in  question 
would  be  "tmsafe"  in  the  sense  that 
workers  would  be  threatened  with  a 
significant  risk  of  harm.  [Industrial 
Union  Dept.  v.  American  Petroleum 
Institute.  448  U.S.  607.  642 
(1980)(Benzene)].  This  finding, 
however,  does  not  require  mathematical 
precision  or  anything  approaching 
scientific  certainty  if  the  "best  available 
evidence"  does  not  warrant  that  d^ree 
of  proof.  [Id.  at  655-656].  Rather,  the 
agency  may  base  its  findings  largely  on 
policy  considerations,  and  the  agency 
has  considerable  leeway  with  the  kinds 
of  assumptions  it  applies  in  interpreting 
the  supporting  data.  [Id.  at  656]. 

As  previously  stated,  we  believe  that 
lack  of  knowledge  regarding  the  hazards 
of  chemicals  in  the  woricplaoe  increases 
a  miner's  risk  of  suffwing  a  chemically 
related  occupational  illness  or  injury, 
because  precautions  and  appropriate 
protective  measures  would  only  be 
taken  when  the  presence  of  a  chemical 
hazard  is  known.  The  3rd  Circuit  Court 
in  United  Steelworken  of  America  v. 
Auchter,  763  F.2d  728.  735  (1985) 
(discussion  of  "significant  risk"  in 
§  6(bM5)  of  the  OSH  Act),  concluded 
that  as  a  threshold  matter,  the  hazard 
communicatfon  rule  is  a  $  6  standard 
under  the  OSH  Act  which  is  aimed  at 
correcting  a  particular  "significant  risk" 
in  the  woricplace.  The  court  specifically 
indicated  that  "inadeouate 
communication  is  itself  a  hazard,  which 
the  standard  can  eliminate  or  mitigate." 
In  Associated  Builders  &  Contractors 
V.  Brock.  862  F.2d  63  (1988).  industry 
confronted  the  3rd  Circuit  Court  of 
Appeals  with  a  similar  argument 
involving  the  OSHA  HCS  and  OSHA's 
genmal  finding  of  significant  risk. 
Industry  argued  that  the  standard  was 
invalid  because  OSHA  had  promulgated 
it  without  a  si^uficant  risk 
determination.  Industry  also  claimed 
that  OSHA  needed  to  find  a  significant 
risk  for  each  rh«"n«f-«l  covered  and  for 
each  industry  covered.  The  court 


or  functional  capacity  avan  if  such  employee  has 
regular  exposure  to  the  hazard  dealt  with  by  such 
standard  for  the  period  of  his  working  Ufa. 


disagreed  with  industry  and  ruled  that 
the-general  significant  risk  finding  for 
the  original  1983  rule  was  appropriate 
for  the  entire  manufacturing  sector,  and 
that  it  was  also  applicable  to  each  of  the 
20  major  Standard  Industrial 
Classification  (SIC)  Code  manufacturing 
subdivisions  [Id.  at  67]. 

The  court  also  stated  that  OSHA  was 
not  required  to  determine  significant 
risk  for  each  chemical  covered  under 
the  rule  because  the  rule  was  not  a 
substance  based  rule,  but  an  information 
disclosure  standard.  The  court 
concluded  that — 

•  *  •  for  this  performance-oriented 
information  disclosure  standard  covering 
thousands  of  chemical  substances  used  in 
numerous  industries,  the  significant  risk 
requirement  must  of  necessity  be  satisfied  by 
a  general  finding  concerning  all  potentially 
covered  industries.  A  requirement  that  the 
Secretary  assess  risk  to  workers  and  the  need 
for  disclosure  with  respect  to  each  substance 
in  each  industry  would  effectively  cripple 
OSHA's  performance  of  the  duty  imposed  on 
it  by  29  U.S.C.  655(b)(5);  a  duty  to  protect  all 
employees,  to  the  maximum  extent  feasible. 
(Id.  at  68] 

OSHA  was  not  required  to  assess 
individually  the  significant  risk  that 
would  be  alleviated  by  the  HCS's 
application  to  each  of  the  70  major 
business  classifications,  much  less  for 
each  of  the  hazardous  substances  used 
in  those  industries.  Moreover,  OSHA's 
application  of  the  1983  general  finding 
of  significant  risk  to  the  construction 
and  grain  processing  and  storage 
industries  was  upheld  by  the  5th  Circuit 
in  National  Grain  and  Feed  Association 
V.  OSHA,  866  F.2d  717  (1989)  (petition 
for  review  of  OSHA's  modified  HCS  as 
it  applied  to  the  construction  and  grain 
processing  and  storage  industries). 

Because  our  HazCom  rule  is  modeled 
on  OSHA's  HCS,  and  the  Mine  Act  and 
OSH  Act  are  similar  with  respect  to  the 
regidatory  requirements  for  the 
promulgation  of  mandatory  safety  and 
health  standards,  we  believe  we  have 
satisfied  our  statutory  threshold  of 
establishing  significant  risk  with  the 
general  finding  of  risk  presented  in  this 
preamble.  Also,  contrary  to  commenters' 
allegations,  our  rulemaking  record 
clearly  indicates  that  inadequate 
commimication  about  serious  chemical 
hazards  endangers  miners,  and  that  the 
requirements  of  this  standard  are 
necessary  and  appropriate  for  the 
elimination  or  mitigation  of  these 
hazards. 

For  example,  the  rulemaking  record 
contains  the  National  Occupational 
Health  Survey  of  Mining  (NOHSM) 
which  NIOSH  conducted  between  1984 
and  1989.  In  this  survey.  NIOSH 
examined  almost  500  individual  mines 


Federal  Registor/Vol.  67.  No.  120 /Friday.  June  21,  2002 /Rules  and  Regulations 


42371 


covering  70  commodities  and  about 
60.000  miners.  The  NOHSM 
documented  over  10.000  individual 
hazardous  chemicals  and  mixtures  of 
hazardous  chemicals  to  which  miners 
could  be  exposed.  The  NIOSH  NOHSM 
report  (September  1996)  lists  the  100 
chemical  substances  with  the  highest 
projected  number  of  miners  potentially 
exposed.  We  used  these  data  to  develop 
Part  Vn  as  an  addendtmi  to  this 
preamble.  Part  VII  contains  a  list  of  58 
chemicals,  to  which  1.000  or  more 
miners  are  projected  to  be  exposed,  and 
the  acute  and  chronic  health  effects  that 
can  result  from  that  exposure. 

In  reviewing  the  data  presented  in 
Part  vn.  it  is  obvious  that  a  large 
number  of  miners  could  be  exposed  to 
hazardous  chemicals  on  their  jobs  and 
that  many  of  these  chemicals  have 
serious  acute  health  effects,  as  well  as 
life-shortening,  chronic  health  effects 
due  to  exposure.  Based  on  our 
experience  and  the  rulemaking  record, 
we  have  determined  that  mine  operators 
have  not  communicated  to  miners  many 
of  the  potential  hazards  associated  with 
chemicals.  In  many  cases,  the  mine 
operators  do  not  know  what  the 
chemical  hazards  are  and,  thus,  cannot 
take  into  account  the  potential  impact 
the  use  of  a  particular  chemical  may 
have  on  miners. 

Additionally,  in  considering  this 
standard,  MSHA  reviewed  reports  of 
chemically  related  injiuies  and  illnesses 
reported  to  the  agency  which  are  part  of 
this  rulemaking  recorid.  Those  reports 
indicate  that  firom  January  1990  through 
December  1999,  the  mining  industry 
reported  over  2,500  chemical  bums. 
More  than  1,2(X)  of  these  bums  were  lost 
work  time  cases.  This  same  accident 
and  injiuy  data  indicates  more  than  400 
poisonings. 

It  is  important  to  note  that  these 
chemically  related  injuries  and  illnesses 
data  take  into  account  only  some  of  the 
acute  effects  reported  as  a  result  of 
chemical  exposures.  MSHA  experience 
indicates  that  the  health  effects  of  some 
chemicals  may  contribute  to  the 
occurrence  of  injtiries  that  are  reported, 
but  are  not  causatively  linked  to 
chemical  exposures.  For  example,  a 
miner  was  overcome  while  climbing 
down  a  ladder  into  a  tank  to  retrieve  his 
hard  hat  that  had  fallen  off  as  he  leaned 
over  the  tank  opening.  The  resultant 
injury  was  reported  as  a  "fall  of 
person." 

The  data  do  not  include  the  chronic 
effects  that  can  occtu  fi^m  chemical 
exposiue  for  several  reasons.  First,  lack 
of  knowledge  about  health  effects 
associated  with  chemical  exposures 
contributes  to  the  chronic  under- 
reporting of  occupational  illnesses. 


Second,  because  of  an  incomplete  or 
non-ejcistent  occupational  history, 
physicians  may  misdiagnose  an  illness 
and  treat  symptoms  of  chemically 
related  occupational  illnesses  without 
realizing  that  the  cause  is  an 
occupational  chemical  exposure.  Third, 
workfBT  turnover  also  increases  the 
likelihood  that  the  link  between  a 
workplace  chemical  exposure  and 
subsequent  illness  vdll  be  overlooked 
and  will  not  be  reported.  This  is 
particularly  true  for  long-term  health 
effects  which  develop  over  time,  or  ait«^ 
repeated  exposures. 

Some  commenters  to  the  interim  final 
rule  claim  that  the  above  database  does 
not  support  findings  of  significant  risk 
because  some  entries  in  the  database  fall 
outside  the  scope  of  the  regulation; 
others  would  not  have  been  prevented 
by  HazCom;  and  many  would  have  been 
prevented  by  existing  MSHA 
regulations.  These  comments  are 
addressed  fully  in  "Reasons  for  Not 
Exempting  Aggregate  Producers"  in  the 
introductory  section  of  this  preamble. 
We  believe,  however,  that  the  above 
data  understate  the  extent  of  the  health  . 
and  safety  problems  caused  by 
chemicals  in  the  workplace  for  the 
reasons  cited  above. 

Finally,  testimony  by  miners,  as  well 
as  industry  representatives  at  the  most 
recent  public  hearings  includes 
niunerous  accounts  of  miners  injured 
because  of  their  lack  of  knowledge 
regarding  the  health  effects  of  chemicals 
in  their  workplace.  Several  commenters 
testified  regarding  their  personal 
experience  with  illnesses  and  diseases 
due  to  their  exposure  to  hazardous 
chemicals.  These  commenters  indicated 
that  they  could  not  protect  themselves 
from  these  injtuies  and  illnesses 
because  they  had  not  received  adequate 
training  regarding  these  substances' 
health  effects,  and  the  appropriate 
protective  equipment  which  would  have 
been  appropriate  to  use  to  protect 
themselves  bom  these  adverse  health 
effects. 

In  sum,  our  rulemaking  record  clearly 
indicates  that  exposure  to  chemical 
hazards  occurs  in  every  type  of  mine 
with  miners  typically  experiencing 
multiple  exposures  to  different  chemical 
hazards  at  one  point  of  time,  or  over  a 
long  period  of  emplojmaent.  Neither  the 
record  evidence  nor  policy 
considerations  support  commenters' 
argument  that  we  should  apply  HazCom 
only  where  chemical  exposiues  pose 
known  significant  risks. 

Chemicals  pose  myriad  hazards  to 
exposed  miners  that  range  from  mild 
health  effects,  such  as  irritation,  to 
serious  health  effects,  such  as  blindness 
or  even  death.  Some  chemicals  cause  or 


contribute  to  chronic  diseases,  such  as 
heart  disease,  kidney  disease,  sterility, 
or  cancer.  Many  chemicals  cause  acute 
injtuies  or  illnesses  such  as  rashes, 
bums,  and  poisoning.  Additionally, 
nimierous  diemicals  pose  physical 
hazards  to  miners  by  contributing  to 
accidents  like  fires  and  explosions. 
Minws  have  an  inherent  right  to  know 
about  hazardous  chemicals  at  their 
wori^places,  and  a  need  to  know  how 
they  can  safely  work  with  such 
chemicals,  because  they  are  at 
significant  risk  of  experiencing  adverse 
health  or  physical  effects  in  the  absence 
of  such  knowledge. 

Even  inert  substances  can  pose  a 
hazard  when  mixed  or  heated.  For 
example,  calciiun  chloride  has  limited 
toxicological  information  available. 
Contact  with  skin  or  eyes  may  cause 
severe  irritation  or  burns;  dust  may 
irritate  nose  and  throat;'  ingestion  may 
cause  nausea  and  vomiting.  The  MSDS 
for  the  compound,  however,  lists  its 
toxic  decomposition  products  as 
chlorine  fimies  or  hydrogen  chloride. 
The  final  HazCom  rule  requires 
operators  to  instmct  each  miner  about 
the  physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area, 
protective  measures  that  miners  can 
take  against  these  hazards,  and  the 
mine's  HazCom  program. 

We  find  that  the  nsk  of  harm  to 
miners  will  increase  if  operators  allow 
a  condition  to  develop  that  poses  a 
significant  risk  of  harm  to  miners,  beftne 
providing  the  potentially  exposed 
miners  with  chemical  hazard 
information. 

We  also  find  that  the  information 
collection  and  dissemination 
requirements  of  this  nile  will  reduce  the 
occupational  risks  that  miners  face 
through  exposiu«  to  hazardous 
chemicals.  The  HazCom  standard 
provides  miners  with  the  right  to  know 
the  hazards  and  identities  of  the 
chemicals  they  are  exposed  to  while 
working,  as  well  as  the  measures  they 
can  take  to  protect  themselves  from 
these  hazards.  With  this  final  rule,  mine 
operators  will  now  have  the  necessary 
information  regarding  the  hazards  of 
chemicals  present  at  their  mine,  so  that 
work  methods  can  be  improved  or 
instituted  to  minimize  exposure  to  these 
chemicals.  Miners  will  have  access  to 
this  information,  so  that  they  can  take 
action  to  protect  themselves. 

Some  commenters  stated  that  we 
failed  to  consfder  OSHA's  experience 
imder  its  HCS  in  promulgating  HazCom. 
We  disagree  with  these  commenters.  To 
the  extent  possible,  we  reduced  the 
compliance  burden  on  mine  operators 
based  on  OSHA's  experience  and 
industry's  experience  imder  OSHA.  We 
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believe  that  we  addressed  OSHA's 
experience  in  both  the  rule  and  our 
discussion  in  the  preamble.  We 
reviewed  reports.  OSHA  letters  of 
interpretation,  compliance  directives, 
court  cases,  and  conferred  with  OSHA 
personnel,  applying  what  we  learned  to 
HazCom.  In  promulgating  HazCom.  we 
considered  among  other  things,  OSHA's 
entire  HCS  rulemaking  record;  OSHA's 
compliance  directives;  National 
Advisory  Committee  on  Occupational 
Safety  and  Health  (NACOSH)  reports  of 
the  Hazard  Communication  Workgroup; 
and  a  number  of  states'  right-to-know 
laws.  Moreover,  we  considered  all 
comments  submitted  by  the  mining 
industry  addressing  our  request  for 
comments  concerning  their  experience 
under  the  OSHA's  HCS.  In  fact,  some  of 
the  revisions  in  the  interim  and  final 
HazCom  rules  such  as  electronic  access 
to.  content,  and  retention  of  MSDSs, 
reflect  comroenters  suggestions  based  on 
their  experience  with  OSHA's  HCS. 

C.  Finding  of  Feasibility 

After  we  have  determined  that  a 
significant  risk  exists  and  that  such  risk 
can  be  reduced  or  eliminated  by  a 
standard,  §  101  (a)(6)(A)  requires  a 
determination  of  feasibility. 

The  Mine  Act  and  the  OSH  Act  also 
have  similar  statutory  requirements 
regarding  "feasibility  "  While  §  6(b)(5) 
of  the  OSH  Act  requires  that  standards 
assure,  "to  the  extent  feasible,  •   •   • 
that  no  employee  will  suffer  material 
impairment  ol  health  or  functional 
capacity,  "  §  101(a)(6)(A)  of  the  Mine  Act 
requires  us  to  consider  "the  feasibility 
of  the  standard  *   *   *.  " 

The  legislative  history  of  the  Mine  Act 
specifically  cites  feasibility  cases 
decided  under  the  OSH  Act  and 
strongly  suggests  that  "feasibility" 
principles  applicable  to  OSHA 
standards  are  also  applicable  to  our 
standards.  (S.  Rep.  No.  95-181.  95th 
Cong..  1st  Sess.  21  (1977)).  The 
legislative  history  of  the  Mine  Act 
specifically  states  that — 

In  adopting  the  language  of  (this  section), 
the  Committee  wishes  to  emphasize  that  it 
rajects  the  view  that  cost  beneHt  ratios  alone 
may  be  the  basis  for  depriving  miners  of  the 
health  protection  which  the  law  was 
intended  to  insure.  Id. 

Though  the  Mine  Act  and  its 
legislative  history  are  not  specific  in 
defining  feasibility,  the  Supreme  Court 
clarified  its  meaning  in  American 
Textile  Manufacturers'  Institute  v. 
Donovan.  452  U.S.  490,  508-509 
{1981)(Cotton  Dust),  in  discussing 
significant  risk  of  material  impairment 
of  health  in  the  context  of  litigation 
under  §  6(b)(5)  of  the  OSH  Act.  In  that 
case,  the  Court  defined  the  word 


"feasible"  as  "capable  of  being  done, 
executed,  or  affected."  The  Court  stated, 
however,  that  a  standard  would  not  be 
considered  economically  feasible  if  it 
threatened  an  entire  industry's 
competitive  structure.  The  Court  also 
stated  that  in  promulgating  standards, 
agencies  do  not  have  to  rely  on  hard  and 
precise  predictions  regarding  feasibility. 
They  need  only  base  their  projections 
on  reasonable  inferences  drawn  bom 
existing  facts.  Thus,  to  establish  the 
economic  and  technological  feasibility 
of  a  new  rule,  we  must  assess  the  likely 
range  of  costs  that  it  will  impose  on 
mines,  and  show  that  a  reasonable 
probability  exists  that  a  typical  mine 
will  be  able  to  meet  the  standard. 

We  received  numerous  comments  on 
the  burden  and  cost  of  this  standard.  In 
general,  commenters  claimed  that 
HazCom  was  unnecessarily  burdensome 
in  that  compliance  requires  a  continuing 
time  and  paperwork  demand  with  little 
or  no  effect  on  reducing  hazards.  We 
address  these  comments  in  Part  IV  (The 
Regulatory  Flexibility  Act,  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act,  and  Executive  Order 
12866)  and  Part  V  (Paperwork 
Reduction  Act)  of  this  preamble. 

The  rulemaking  record  does  not 
contain  credible  evidence  that  HazCom 
would  be  technologically  or 
economically  infeasible  for  the  mining 
industry.  On  the  contrary,  the  record 
contains  substantial  evidence  of 
feasibility.  In  fact,  testimony  presented 
by  industry  at  the  most  recent  public 
hearings  indicates  that  some  operators 
on  their  own  initiative  have  established 
programs  that  meet  HazCom's 
provisions  and  goals,  and  have 
integrated  OSHA's  HCS  requirements 
into  the  work  practices  at  their  mines. 

We  conclude  that  all  of  the 
administrative  requirements  contained 
in  the  HazCom  standard  can  be  merged 
economically  into  present  practices. 
HazCom  gives  mine  operators  wide 
latitude  with  both  individual 
requirements  and  optional  compliance 
measures.  The  informational  provisions 
of  HazCom  are  capable  of  being  done 
and  will  not  threaten  the  viability  or 
long-term  profitability  of  the  mining 
industry.  "The  informational 
requirements  contained  in  this  final  rule 
are  not  the  types  of  obligations  that 
approach  the  limits  of  feasibility.  Also, 
this  standard  does  not  relate  to  activities 
on  the  frontiers  of  scientific  knowledge. 
There  are  no  technological  barriers 
preventing  implementation  of  the 
HazCom  requirements  because  most  of 
these  requirements  are  accepted, 
common  business  practices  that  are 
administrative  in  nature.  As  previously 
stated,  according  to  both  comments  and 


testimony  to  the  proposed  and  interim 
final  rules,  some  of  these  practices  have 
already  been  implemented  at  certain 
mining  operations. 

As  estimated  in  our  Regulatory 
Economic  Analysis  (REA)  supporting 
this  HazCom  final  rule,  the  mining 
industry  will  incur  costs  of  about  $7.8 
million  annually  to  comply  with  the 
final  rule.  These  compliance  costs, 
which  represent  much  less  than  1% 
(about  0.01%)  of  mining  industry 
annual  revenues  of  $57.9  billion, 
provide  convincing  evidence  that  the 
final  rule  is  economically  feasible. 

D.  Petitions  for  Modification 

As  explained  in  the  interim  final  nile, 
our  classification  of  HazCom  as  both  a 
safety  and  a  health  standard  impacts 
whether  operators  or  representative  of 
miners  can  petition  us  for  a 
modification.  Under  §  101(c)  of  the 
Mine  Act,  operators  or  representatives 
of  miners  may  petition  us  to  modify  the 
application  of  a  mandatory  safety 
standard,  but  not  a  health  standard. 
Because  the  HazCom  final  rule  is  being 
promulgated  as  both  a  health  and  safety 
standard,  operators  may  not  petition  us 
for  a  modification.  One  of  the  purposes 
of  a  petition  for  modification  is  to 
provide  a  mine  operator  with  an 
alternative  method  of  compliance.  To 
allow  as  much  compliance  flexibility  as 
possible,  however,  the  final  HazCom 
requirements  already  provide  the  mine 
operator  with  the  following  alternatives 
for  compliance,  among  others. 

Temporary,  portable  containers. 
OSHA's  HCS  does  not  require  the 
employer  to  label  a  temporary,  portable 
container  into  which  a  hazardous 
chemical  is  transferred  bom  a  labeled 
container  for  the  immediate  use  of  the 
employee  who  performs  the  transfer. 
Under  MSHA's  HazCom  standard,  mine 
operators  do  not  have  to  label  the 
container  if  their  miners  know  the 
identity,  hazards,  and  protective 
measures  for  the  chemical  in  the 
container,  and  leave  the  container 
empty  at  the  end  of  the  shift.  Otherwise, 
mine  operators  must  label  the  container, 
at  least  with  the  common  name  of  its 
contents. 

Existing  labels.  Under  HazCom's 
labeling  requirements,  pre-existing 
hazard  labels  that  comply  with  the 
labeling  requirements  of  another  federal 
statute  or  standard  are  in  compliance 
with  the  labeling  requirements  of 
HazCom. 

Inventory.  HazCom  will  require  mine 
operators  to  include  in  the  HazCom 
program  list  or  other  record  identifying 
all  hazardous  chemicals  known  to  be  at 
the  mine.  For  compliance  purposes, 
mine  operators  may  compile  the  list  for 
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the  mine  as  a  whole  or  for  individual 
work  areas.  For  example,  if  few 
chemicals  are  used  in  one  work  area, 
such  as  a  mine's  quarry,  and  many  are 
used  in  another  work  area,  such  as  its 
shop,  the  mine  operator  may  decide  to 
compile  the  list  by  individual  work 
areas  to  avoid  confusing  the  miners  in 
the  quarry  who  would  have  no  exposiue 
to  most  of  the  chemicals  that  would  be 
on  a  mine's  comprehensive  list. 

IV.  The  Regulatory  Flexibility  Act,  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act,  and  Executive  Order 
12868 

The  Regulatory  Flexibility  Act  (RFA) 
requires  a  regulatory  agency  to  evaluate 
each  proposeid  and  final  rule  and  to 
consider  alternatives  so  as  to  minimize 
the  rule's  impact  on  small  entities 
(businesses  and  local  governments). 
Under  the  RFA,  we  must  use  the  Small 
Business  Administration's  (SBA's) 
definition  of  a  small  entity  in 
determining  a  rule's  economic  impact 
unless,  after  consultation  with  SBA,  we 
establish  a  different  definition. 

In  the  preamble  to  our  HazCom 
proposed  rule,  we  certified  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
mining  operations.  The  preamble  also 
included  a  full  discussion  of  the 
regulatory  alternatives  that  we  were 
considering  and  invited  the  public  to 
comment. 

In  1996,  Congress  enacted  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  amending  the 
RFA.  SBREFA  requires  a  regulatory 
agency  to  include  in  the  preamble  to  a 
rule  the  factual  basis  for  that  agency's 
certification  that  the  rule  has  no 
significant  impact  on  a  substantial 
number  of  small  entities.  The  agency 
then  must  publish  the  factual  basis  in 
the  Federal  Register,  followed  by  an 
opportunity  for  public  comment. 
Altiiough  SBREFA  did  not  exist  when 
we  published  the  HazCom  proposed 
rule,  we  published  a  notice  re-opening 
the  record  in  March  1999  to  give  you  an 
opportunity  to  comment  on  Uie  factual 
basis  for  our  previous  certification  that 
the  HazCom  proposed  rule  would  pose 
"no  simificant  impact." 

For  the  interim  final  rule,  we 
determined  that  the  nile  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities,  and  we  so 
certified  that  finding  to  the  Small 
Business  Administration.  The  factual 
basis  for  that  certification  was  provided 
in  the  Regulatory  Economic  Analysis  in 
support  of  the  interim  final  rule. 

Tnis  final  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  (E.O.)  12866,  §  1(b).  Principles  of 


Regulation.  Executive  Order  12866 
requires  a  regulatory  agency  to  assess 
both  the  costs  and  benefits  of  proposed 
and  final  rules  and  to  complete  a 
Regulatory  Economic  Analysis  (REA)  for 
any  rule  having  major  economic 
consequences  for  the  national  economy, 
an  individual  industry,  a  geographic 
region,  or  a  level  of  government.  We 
prepared  a  REA  and  Regulatory 
Flexibility  Certification  Statement  to 
fulfill  the  requirements  of  the  RFA  and 
E.O.  12866.  Based  on  our  REA,  we 
determined  that  this  final  rule  is  not  an 
economically  significant  regulatory 
action  pursuant  to  §  3(f)(1)  of  E.O. 
12866.  Because  it  affects  all  mining 
operations,  almost  all  of  which  are  small 
businesses  using  SBA's  definition  of  a 
small  business,  we  determined  that  this 
final  rule  is  significant  imder  §  3(f)(4)  of 
E.O.  12866.  This  section  defines  a 
significant  regulatory  action  as  one  that 
may — 

*  *  *  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  this 
Executive  Order. 

The  REA  is  available  on  request  fi-om 
MSHA,  Office  of  Standards, 
Regulations,  and  Variances,  4015 
Wilson  Boulevard.  ArUngton.  VA  22203 
or  fi-om  our  Internet  home  page  at 
http://www.msha.gov. 

A.  Alternatives  Considered 

In  accordance  with  §  604  of  the  RFA, 
we  are  including  a  discussion  of  the 
regulatory  alternatives  considered  in 
developing  this  final  rule.  We  used 
OSHA's  HCS  as  a  model  for  the 
proposed  rule.  For  the  final  rule,  we 
also  considered  suggestions  fi-om 
conunenters  to  the  proposed  and 
interim  final  rules.  At  this  stage  of  the 
rulemaking  process,  we  did  not  consider 
alternatives  to  the  rule,  which  we  did  at 
the  ANPRM  stage,  but  alternatives 
within  the  rule.  In  part,  the  limited 
impact  of  the  final  rule  on  small  mines 
reflects  our  decision  not  to  require  more 
costly  alternatives.  Most  of  the 
alternatives  suggested  addressed  the 
scope  of  the  standard — ^what  would  be 
covered  and  what  would  be  exempt.  In 
response  to  comments,  we  did  adopt 
several  provisions  that  differ  fit>m  the 
proposeid  rule  or  OSHA's  HCS. 

(1)  "The  proposed  rule  would  have 
exempted  hazardous  waste  regulated  by 
EPA  under  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  bom  both  the 
labeling  and  MSDS  provisions  of 
HazCom.  The  interim  final  rule 
provided  an  alternative  compliance 
option  for  the  MSDS  provision,  but 
inadvertently  left  out  the  exemption  for 
labeling.  The  final  rule  corrects  this 


oversight  and  exempts  hazardous  waste 
regulated  by  EPA  under  RCRA  bom 
labeling.  We  determined  that  exempting 
EPA  hazardous  waste  from  the  entire 
HazCom  standard  would  put  miners  at 
risk  of  a  potential  injiuy  or  illness. 

(2)  Consistent  with  the  proposed  and 
interim  final  rules,  the  final  rule 
exempts  the  raw  material  being  mined 
or  milled  fit>m  labeling  while  on  mine 
property.  OSHA's  HCS  does  not  address 
raw  material  being  mined  or  milled  on 
mine  property. 

(3)  The  proposed  rule  exempted  from 
HazCom's  labeling  requirements  certain 
categories  of  hazardous  chemicals 
regtilated  and  labeled  under  the 
authority  and  standards  of  other  federal 
agencies.  These  include  consimier 
products,  hazardous  substances,  drugs, 
tobacco  products,  foods,  food  additives, 
and  color  additives  which  are  labeled  in 
accordance  with  the  requirements  of  the 
Food  and  Drug  Administration  or  the 
Department  of  Agrictilture.  The  interim 
final  rule  extended  these  exemptions  to 
the  full  scope  of  the  rule  rather  than  to 
labeling  only.  The  final  rule  retains 
these  exemptions  but  simplifies  the 
conditions  for  exemption  to  when  they 
are  intended  for  personal  consumption 
or  tise. 

(4)  To  be  consistent  with  OSHA's  " 
HCS.  the  proposed,  interim  final  and 
final  rules  included  an  exemption  frtim 
labeling  for  hazardous  substances  that 
EPA  or  other  federal  agencies  require  to 
be  labeled  for  hazards. 

(5)  The  proposed  rule  would  have 
allowed  you  not  to  label  temporary, 
portable  containers  of  a  hazardous 
chemical  that  was  to  be  used  only  by  the 
miner  who  transferred  it  bom  its  labeled 
container.  The  final  rule,  consistent 
with  the  interim  final  rule,  allows  other 
miners  to  use  the  hazardous  chemical 
from  the  unlabeled  container  if  you 
ensure  that  all  miners  know  the 
chemical's  identity,  its  hazards,  and 
protective  measures;  and  that  you 
ensure  the  container  is  left  empty  at  the 
end  of  the  shift.  The  final  rule,  however, 
also  adds  a  new  compliance  alternative 
for  labeling  temporary,  portable 
containers. 

(6)  In  the  proposed  rule,  we  would 
have  required  you  to  label  containers  of 
your  hazardous  product  or  provide  a 
copy  of  the  labeling  information  with 
the  first  shipment  to  an  employer.  The 
final  rule  does  not  require  you  to  label 
your  hazardous  product  for  sale  to 
customers  who  are  employers.  Rather, 
we  require  you  to  provide  the  label  or 
labeling  information  and  an  MSDS 
when  requested.  This  requirement  in 
the  final  rule  is  the  same  as  that  in  the 
interim  final  rule. 
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B.  Consultation  with  SBA 

The  RFA  requires  regulatory  agencies 
to  consult  with  SBA's  Chief  Counsel  for 
Advocacy  about  regulations  that  have  an 
impact  on  small  entities.  The  RFA  also 
requires  us  to  use  SBA's  definition  of  a 
small  entity  in  determining  a  rule's 
economic  impact.  To  comply  with  this 
law.  we  consulted  with  SBA  about  this 
rule  and  our  certification  of  no 
significant  economic  impact  on  small 
mines.  For  the  mining  industry,  SBA 
defines  small  as  a  business  with  500  or 
fewer  employees  (13  CFR  121.201). 
Almost  all  of  the  coal  and  M/NM  mines 
foil  into  this  category.  To  establish  an 
alternative  definition  for  the  mining 
industry,  after  consultation  with  SBA. 
we  must  publish  that  definition  in  the 


Federal  Regiatar  providing  an 
opportunity  for  public  notice  and 
comment. 

Traditionally,  for  regulatory  purposes 
over  the  past  20  years,  we  have 
considered  a  mine  "small"  if  it  employs 
fewer  than  20  miners  and  "large"  if  it 
employs  20  or  more.  These  small  mines 
diffet  from  larger  mines  not  only  in  the 
number  of  employees,  but  also,  among 
other  things,  in  economies  of  scale  in 
material  produced,  in  the  type  and 
amount  of  production  equipment,  and 
in  supply  inventory.  Typically,  their 
costs  of  complying  with  the  final  rule 
and  the  impact  of  the  final  rule  on  them 
will  also  differ.  It  is  for  this  reason  that 
"small  mines."  as  traditionally  defined 
by  the  mining  community,  are  of  special 
concern  to  us. 


For  purposes  of  the  REA  and  to 
comply  with  the  RFA,  we  analyzed  the 
impact  of  the  final  rule  on  mines  using 
SBA's  definition  of  "small,"  as  well  as 
our  traditional  definition. 

C.  Compliance  Costs 

We  estimate  that  the  total  net  yearly 
cost  of  the  final  HazCom  rule  (30  CFR 
part  47)  will  be  about  $7.8  million. 
Table  1  summarizes  our  estimate  of  the 
yearly  costs  by  mine  size  and  by  major 
provision.  These  costs  reflect  first  year 
(one-time,  start-up)  costs  of  $25.5 
million  and  annually  recurring  costs  of  . 
$6.1  million.  HazCom  will  affect  all  coal 
and  M/NM  mines,  some  only 
insignificantly. 


Table  1.— Yearly  Costs  for  HazCom  Final  Rule  by  Provision,  Commodity,  and  Mine  Size  (x  $1000)' 


Mine  Size 


Provision 


Written 
Program 


LatMis 


MSDSs 


HazCom 
Training 


Access 


Total 


Coal  Mine*  and  Independent  Contractor* 

$465 

262 

$32 

52 

$291 
86 

$452 
319 

$196 
136 

$1,436 

846 

<20 

220 

<20 

2:20  

Ail  Mining  

*Valuea  are  roundab. 


MMM  Mnea  and  Independent  Contractor*  (M/NM) 

$1,289 
304 

2.320 

$76 

72 

231 

$496 

82 

955 

$1,204 

424 

2.400 

$1,238 

293 

1,855 

$4,303 

1.175 

7.761 

D.  Regulatory  Flexibility  Certification 
and  Factual  Basis 

Based  on  our  analysis  of  costs  and 
benefits  in  the  REA,  we  certify  that  this 
HazCom  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  mining 
entities  using  either  SBA's  or  our 
traditional  definition  of  "small." 

1.  Derivation  of  costs  and  revenues 

In  this  final  rule,  both  coal  and  M/NM 
mines  must  incur  coqipliance  costs.  We 
examined  the  relationship  between 
costs  and  revenues  for  the  coal  and  M/ 
NM  mine  sectors  as  two  independent 
entities,  rather  than  combining  them 
into  one  category.  All  cost  estimates  in 
this  preamble  are  presented  in  2001 
dollars. 

For  this  final  rule,  we  estimated  the 
one-time  costs,  annualized  costs  (one- 
time costs  amortized  over  a  specific 


number  of  years),  and  annual  costs. 
One-time  costs  are  those  that  are 
incurred  once  and  do  not  recur.  For 
example,  the  cost  to  develop  a  written 
procedural  program  occurs  only  once. 
For  the  purpose  of  this  R£A>  we 
amortized  one-time  costs  over  an 
infinite  life  resulting  in  an  annualized 
cost  equal  to  7%  of  the  one-time  cost. 
Converting  one-time  costs  to  annualized 
costs  allows  us  to  add  them  to  annual 
costs  in  order  to  compute  a  combined 
yearly  cost  for  the  rule.  Annual  costs  are 
those  that  normally  recur  annually. 
Three  examples  of  annual  costs  are 
maintenance  costs,  operating  expenses, 
and  recordkeeping  costs. 

Commenters  on  the  interim  final  rule 
argued  that  MSHA  had  overestimated 
the  percentage  of  mine  operators, 
particularly  larger  operators  and 
contractors,  which  are  currently  in 
compliance  with  OSHA's  HCS  and 


would  already  be  in  substantial 
compliance  with  MSHA's  HazCom  rule. 
In  addition,  commenters  on  the  interim 
final  rule  argued  that  MSHA  had  failed 
to  include  costs  for  operators  to  obtain 
and  assemble  MSDSs  and  had 
imderestimated  the  time  required  to 
comply  with  a  variety  of  other 
provisions  of  MSHA's  HazCom  rule. 

Based  on  our  review  and  in  response 
to  these  comments,  we  have  introduced 
three  major  sets  of  changes  in  the  REA 
for  the  final  HazCom  rule.  First,  we  re- 
examined and  subsequently  modified 
our  estimates  of  compliance  rates  for  all 
operator  types  for  all  ten  mine  size 
classifications.^  The  most  important 
changes  were  that  we  no  longer 
assumed  that  all  operators  with  more 
than  500  employees  would  be  in 
substantial  compliance  with  the  final 
rule.'o  We  revised  these  non- 
compliance rates  as  follows: 


»Se«  U.S.  Depariinent  of  Labor.  Mine  Safety  and 
Health  Administration.  "Compliance  Rate*  by  Mine 
Size  and  HazCom  Proviiion  for  Mine*  and 
Contractots,"  December  12.  2001. 


■<■  MSHA's  estimates  of  non-compliance  rates 
were  0  percent  in  the  interim  final  rule  for  all 
provisions,  for  alt  operators  with  more  than  500 
employees. 


Federal  Regiater/Vol.  67,  No.  120/Friday.  June  21.  2002/Rules  and  Regulations 42375 


Mine  type 


Coal  Mine 

M/NM  Mine 

Coal  Mine 

M/NM  Contractor 


HazCom 
program 
(Percent) 


10 
10 
50 
50 


Lat>els. 
(Percent) 


5 

5 

50 

50 


MSDSs 
(Percent) 


5 

5 

50 

50 


Training 
(Percent) 


30 

5 

50 

50 


Access 

(Percent) 


75 
5 

100 
100 


We  also  dramatically  increased  oiu 
estimates  of  the  niunber  of  contractors 
not  currently  in  compliance  with  the 
various  provisions  of  the  final  rule.^^ 
Second,  we  added  costs  to  reflect  the 
effort  required  by  an  operator  to  obtain 
and  assemble  physical  copies  of  MSDSs 
or  alternatively,  under  the  option 
provided  in  the  final  rule,  the  effort 
required  by  an  operator  to  establish 
access  to  MSDSs  from  an  internet  or 
commercial  database.  Third,  in  several 
instances,  we  increased  our  estimates  of 
the  time  required  for  mine  operators  in 
specific  size  classes  to  comply  with 
particular  provisions  of  the  final  rule. 
These  include  time  estimates  for  mine 
operators  with  more  than  500 
employees  for  all  provisions  of  the  final 
rule  (except  the  time  for  operators  with 
an  existing  HazCom  program  to  review 
their  existing  program)  and  time 
estimates  for  mine  operators  in  other' 
size  classes  to  develop  MSDSs  and  to 
prepare  lesson  materials  for  HazCom 
training. 

In  addition,  because  many  operators 
will  not  have  sufficient  time  to  integrate 
HazCom  training  into  their  part  46  or 
part  48  training  before  the  final  rule 
takes  effect,  we  have  added  first-year 
costs  for  current  miners  to  attend  initial 
HazCom  training.  The  effect  of  these 
changes  has  been  to  increase  MSHA's 
total  compliance  cost  estimates  from 
about  $5.7  million  yearly  for  the  interim 
final  rule  to  about  $7.8  million  yearly 
for  this  final  rule  or,  equivalently,  from 
about  $270  per  operator,  including 
independent  contractors,  to  about  $370 
per  operator. 

Several  conunenters  on  both  the 
proposed  and  the  interim  final  rule  also 
expressed  their  belief  that  we  had 
underestimated  the  cost  for  operators  to 
train  miners  and  label  containers  and 
that  the  wage  rates  for  conducting     *< 
hazard  evaluations  should  be  two  to 
three  times  higher  than  we  estimated 
because  consultants,  not  miners,  would 
be  conducting  the  evaluation. 
Nevertheless,  we  believe  that  the  cost 


><  MSHA's  estimates  of  contractor  non- 
compliance rates  increased  by  at  least  44  percentage 
points  for  all  mine  size  classes  and  all  provisions 
relative  to  those  in  the  interim  final  rule.  See  U.S. 
Department  of  Labor,  Mine  Safety  and  Health 
Adiministrator,  "Compliance  Rates  by  Mine  Size 
and  HazCom  Provision  for  Mines  and  Contractors," 
December  12.  2001. 


estimates  in  the  REA  supporting  the 
final  rule  represent  a  reasonable 
approximation  of  the  burden  on 
operators  for  the  following  reasons. 

First,  we  have  existing  standards  for 
training.  We  did  not  calculate  a  cost  for 
miners  to  attend  training  (except,  now, 
in  the  first  year  the  rule  takes  effect) 
because  the  HazCom  training  can  be 
accomplished  during  annual  refresher 
training  or  task  training,  both  of  which 
require  operators  to  cover  health  and 
safety  hazards.  Our  recent  final  training 
rules,  both  the  new  part  46  and  the 
modified  part  48,  allow  operators  more 
flexibility  in  developing  training 
courses  to  meet  the  changing  needs  of 
the  miners  and  the  changing  hazards  of 
the  mine  environment.  Also,  we  intend 
to  allow  mine  operators  to  use  relevant 
training  conducted  in  compliance  with 
other  MSHA,  federal,  or  state 
regulations  to  meet  the  HazCom  training 
requirement  of  this  part.  Mine  operators 
can  also  use  relevant  training  conducted 
in  compliance  with  this  part  to  meet  the 
comparable  requirements  of  other  parts 
of  ttds  chapter.  This  means  that  relevant 
training  provided  to  miners  under  other 
MSHA  standards,  such  as  parts  46  and 
48,  OSHA.  EPA.  DOT.  and  state 
requirements,  can  be  credited  toward 
HazCom  training.  HazCom  training  costs 
include  the  time  to  develop  a  HazCom 
training  course,  time  for  the  instructor 
to  prepare  the  lesson,  and  the  cost  for 
training  materials. 

Second,  we  have  existing  standards 
for  labeling  for  metal/nonmetal  mines 
and  surface  coal  mines.  We  calculated 
only' a  small  cost  for  labels  because  most 
hazardous  chemicals  are  already  labeled 
by  the  manufacturer  or  supplier  before 
they  are  brought  to  the  mine,  and  the 
HazCom  rule  exempts  the  raw  materials 
being  mined  or  milled  from  labeling. 
The  small  cost  is  for  labeling  storage 
tanks  of  bulk  hazardous  materials  and 
portable  transport  containers,  as 
necessary;  for  labeling  containers  of 
hazardous  chemical  mixtiu«s  produced 
and  used  at  the  mine;  for  labeling 
containers  in  imderground  coal  mines; 
and  for  replacing  damaged  or  missing 
labels. 

Third,  39  states  have  employee  right- 
to-know  laws.  OSHA's  HCS  has  had 
widespread  impact  on  state  right-to- 
know  regulations  and,  indirectly,  on  the 


mining  industry.  All  operators  comply 
with  some  of  the  provisions  of  this  final 
rule.  Some  independent  contractors 
work  in  industries  imder  OSHA 
jurisdiction,  as  well  as  in  the  mining 
industry,  and  some  large  companies 
have  other  businesses  in  industries 
under  OSHA  jurisdiction.  These 
operators  comply  with  some  or  most  of 
the  provisions  of  this  final  rule  because 
of  existing  federal,  state,  or  local 
regulations.  A  few  operators  comply 
because  the  state  regulations  also  cover 
mining.  Others  comply  voluntarily 
because  of  corporate  policy. 

Finally,  we  are  developing 
compliance  aids  to  reduce  the  burden 
on  operators,  especially  small  operators. 
These  include  generic  HazCom 
programs,  generic  training  programs, 
training  materials,  and  videos  (some  to 
help  the  operator  develop  a  HazCom 
program  and  some  to  use  in  training  the 
miner  imder  the  final  rule  and  under 
parts  46  and  48).  We  will  also  provide 
training  and  compliance  assistance 
through  state  grants,  MSHA  health 
specialists,  and  our  Educational  Field 
Services  so  that  operators  can 
understand  and  comply  with  the  rule: 
MSHA's  state  grant  recipients  will  be 
supporting  HazCom  through  free 
training  and  program  assistance.  The 
benefit  we  see  is  that  if  operators 
develop  their  own  programs  to  meet  the 
unique  needs  of  their  operations,  they 
will  be  better  prepared  to  maintain  it. 
We  will  help  die  mining  commimity 
understand  the  requirements  of  this 
regulation  before  it  goes  into  effect. 
Every  first  inspection  after  HazCom's 
publication  will  include  HazCom 
outreach. 

Because  of  our  commitment  to  help 
the  mining  industry,  especially  small 
operators,  implement  a  HazCom 
program  with  minimum  burden,  we  do 
not  anticipate  a  need  for  them  to  hire 
consultants.  We  anticipate  that  the  vast 
majority  of  hazard  determinations  will 
be  made  by  reading  the  MSDS  and  label 
and  acting  accordingly.  We  have  no 
definitive  information  about  the  use  of 
consultants  under  OSHA's  HCS, 
however,  numerous  training  and 
information  materials  have  been 
developed  in  response  to  OSHA's  HCS. 
We  know  that  the  industry's  trade 
associations  have  model  HazCom 
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programs,  generic  MSDSs,  and  a  niunber 
of  aids  developed  for  their  members. 
Because  we  intend  to  have  extensive 
outreach  programs,  particularly  for 
small  mine  operators,  and  reduce  the 
need  for  outside  consultants,  we 
assumed  in  our  calculation  of  wage  rates 
that  miners  will  conduct  the  hazard 
determination  rather  than  consultants. 

In  determining  revenues  for  coal 
mines,  we  multiplied  mine  production 
data  (in  tons)  by  the  estimated  price  per 
ton  of  the  commodity  ($16.78  per  ton  in 
2000).  We  obtained  production  data 
from  our  CM441  reports  *'  and  the  price 
estimates  from  the  Department  of 
Energy. '3  Because  we  do  not  collect  data 
on  M/NM  mine  production,  we  took  the 
total  revenue  generated  by  the  M/NM 
industry  ($40.2  billion)  ^*  and  divided  it 
by  the  total  number  of  employee  hours 
to  arrive  at  the  average  revenue  of 
$70.45  per  hour  of  employee 
production.  We  then  took  the  $70.45 
and  multiplied  it  by  the  employee  hours 
in  specific  size  categories  to  arrive  at  the 
estimated  revenues  for  the  size  category. 

2.  Factxial  basis  for  certification 

Whether  or  not  compliance  costs 
impose  a  "significant"  impact  on  small 
entities  depends  on  their  eSiect  on  the 
profits,  market  share,  and  financial 
viability  of  small  mines.  To  address 
these  issues,  we  had  to  detennine 
whether  compliance  with  HazCom  will 
place  small  mines  at  a  significant 
competitive  disadvantage  relative  to 
large  mines  or  impose  a  significant  cost 
btuden  on  small  mines. 


The  first  step  in  this  determination  is 
to  establish  whether  the  compliance 
costs  impose  a  significant  burden  on 
small  mines  in  absolute  terms.  For  this 
purpose,  we  began  with  a  "screening" 
analysis  of  compliance  costs  relative  to 
revenues  for  small  mines.  When 
estimated  compliance  costs  are  less  than 
1%  of  estimated  revenues,  we  conclude 
that  there  is  no  significant  impact  on  a 
substantial  niunber  of  small  entities. 
When  estimated  compliance  costs 
approach  or  exceed  1%  of  revenue,  we 
conclude  that  further  analysis  is  needed. 

The  second  step  in  this  determination 
is  to  establish  whether  compliance  with 
the  HazCom  rule  will  impose 
substantial  capital  or  first-year,  start-up 
costs  on  small  mines.  Because  financing 
is  typically  more  difficult  or  more 
ex|}ensive  to  obtain  for  small  mines  than 
for  large  mines,  initial  costs  may  impose 
a  greater  biuden  on  small  mines  than  on 
large  mines.  HazCom,  however,  does  not 
require  engineering  controls  or  other 
items  requiring  a  substantial  initial 
capital  expenditure.  The  initial  costs 
associated  with  HazCom  are  those 
necessary  to  develop  and  implement  a 
HazCom  program.  Because  this  cost  is 
well  below  1%  of  revenues,  we  do  not 
consider  it  to  be  significant. 

The  third  step  in  this  determination  is 
to  establish  whether  there  are  significant 
economies  of  scale  in  compliance  that 
place  small  mines  at  a  competitive 
disadvantage  relative  to  large  mines.  We 
investigated  economies  of  scale  by 
calculating  whether  compliance  costs 


are  proportional  to  mine  employment. 
Although  the  aimual  compliance  cost 
per  miner  is  greater  for  small  operations 
than  for  large,  this  difference  is  unlikely 
to  provide  strategic  leverage  because 
small  mines  generate  over  95%  of  the 
revenues  in  their  respective  markets. 
Furthermore,  total  compliance  costs  will 
be  greater,  on  average,  for  a  large  mine 
than  for  a  small  mine. 

3.  Results  of  screening  analysis 

In  all  size  categories,  the  cost  of 
complying  with  Uie  final  rule  is  well 
below  1%  of  revenues. 

•  For  coal  operations  with  fewer  than 
20  miners,  the  estimated  average  yearly 
cost  of  the  HazCom  rule  is  $400  per 
operation,  which  is  about  0.24%  of  the 
average  annual  revenue  per  operation. 

•  For  coal  operations  with  500  or 
fewer  miners,  the  estimated  average 
yearly  cost  of  the  HazCom  rule  is  $481 
per  operation,  which  is  about  0.02%  of 
the  average  annual  revenue  per 
operation. 

•  For  M/NM  mines  with  fiewer  than 
20  miners,  the  estimated  average  yearly 
cost  of  the  HazCom  rule  is  $334  per 
operation,  which  is  about  0.0S%  of  the 
average  annual  revenue  per  operation. 

•  For  M/NM  mines  with  500  or  fewer 
miners,  the  estimated  average  yearly 
cost  of  the  HazCom  rule  is  $361  per 
operation,  which  is  about  0.01%  of  the 
average  annual  revenue  per  operation. 
As  shown  in  Table  2.  compliance  costs 
represent  only  about  0.01%  to  0.02%  of 
the  value  of  mine  production. 


Table  2.— Compuance  Costs  Compared  to  Revenue* 


Small  mines  (1-500) 


Coal.. 
M/NM 


Average 
cost  per 


$481 
361 


Total  yearly 

coet 

(millions) 


$2.3 
5.5 


Total  rev- 
enue 
(millions) 


$15,093 
36,802 


Co6tas% 

of  revenue 

(percent) 


0.02 
0.01 


'Includes  independent  contractors  and  their  employees. 


Because  the  cost  of  HazCom  as  a 
percentage  of  revenue  is  considerably 
less  than  1%,  we  believe  that  this  result, 
in  conjimction  with  the  previous 
analysis,  provides  a  reasonable  basis  for 
the  certification  of  "no  significant 
impact"  in  this  case. 

E.  Benefits 

In  considering  a  HazConl  standard, 
we  reviewed  chemically  related  injuries 
and  illnesses  reported  to  MSHA 
between  January  1983  and  June  1999. 
During  this  period,  the  mining  industry 


reported  almost  4.700  chemical  bums 
crossing  57  commodities  and  70  job 
classifications  and  involving  exposures 
to  chemicals  at  all  sizes  and  types  of 
mines.  This  same  accident  and  injury 
data  indicated  more  than  800 
poisonings,  2,600  eye  injuries,  and 
2.100  cases  of  dermatitis  or  skin  injury 
as  a  result  of  chemical  exposures.  These 
data  only  account  for  the  acute  effects 
of  chemical  hazards,  not  the  chronic 
efiiects  which  we  know  exist. 

We  conclude  that  miners  face  a 
significant  risk  from  exposure  to 


hazardous  chemicals.  We  further 
conclude  that  compliance  with  this  rule 
will  prevent  a  substantial  niunber  of 
acute  illnesses,  injuries,  and  fatalities, 
as  well  as  long  term  cancer  cases. 

HazCom  is  an  important  means  of 
ensiuing  that  both  operators  and  miners 
are  aware  of  the  chemical  hazards  to 
which  they  may  be  exposed  at  the  mine. 
We  anticipate  that  our  HazCom  standard 
will  enhance  both  operator  and  miner 
awareness  of  the  physical  and  health 
hazards  associated  with  hazardous 
chemicals  in  such  a  way  that  both 


>>  MSHA't  2001  CM441  Report,  cycle  199S/198. 


"U.S.  Department  of  Eneigy.  Energy  Information 
Administration.  Coal  Induttty  Annual  2000. 
January  2002,  p.  206. 


14  U.S.  Department  of  the  Interior.  U.S.  Geological 
Survey,  Mineral  Commodity  Summaries  2001, 
January  2001.  p.  7. 


Federal  Regiater/Vol.  67,  No.  120 /Friday.  June  21.  2002 /Rules  and  Regulations 


42377 


parties  will  take  positive  steps  to  lower 
exposures,  resulting  in  lower  incidence 
of  chemically  related  injuries  and 
illnesses.  Also,  if  the  miner  and  operator 
know  the  potential  health  effects  from 
exposure  to  a  chemical,  they  can 
forewarn  their  doctor  to  watch  for  signs 
and  symptoms  of  exposure  and  further 
reduce  the  risk  of  injury  by  obtaining 
early  diagnosis  and  treatment. 

Based  on  oiu  review  and  analysis  of 
the  available  data,  we  estimate  that 
compliance  with  this  rtile  will  prevent 
one  fotality  every  four  years,  begiiming 
when  the  rule  takes  e^ct.  as  well  as  an 
annual  average  of  57  chemically  related 
acute  injuries  and  illnesses  (15  in  coal 
mines  and  42  in  M/NM  mines).  Of  these 
57  injiuies  and  illnesses.  32.5  will  result 
in  392  lost  workdays  and  24.8  wiU  not 
require  lost  workdays. 

In  addition,  we  expect  that  HazCom 
will  prevent  a  total  of  50  cancer  deaths 
(16  in  coal  and  34  in  M/NM)  from  year 
11  through  year  20  after  promulgation 
and  9.4  cancer  deaths  every  year 
thereafter. 

V.  Paperwork  Reduction  Act 

When  we  published  the  HazCom 
proposed  rule  in  1990,  its  information 


collection  and  paperwork  requirements 
were  not  an  inrormation  collection 
burden  under  the  1980  Paperwork 
Reduction  Act  because  they  were  third- 
party  disclosures.  In  August  1995,  the 
Office  of  Management  and  Budget 
(0MB)  published  its  final  rule  (60  FR 
44978)  implementing  the  new 
Paperwork  Reduction  Act  of  1995  (PRA 
95).  These  0MB  rules  expanded  the 
definition  of  information  to  clarify  that 
PRA  95  also  covers  agency  rules  that 
require  businesses  or  individuals  to 
maintain  information  for  the  benefit  of 
a  third-party  or  the  public,  rather  than 
the  government.  The  requirements  for 
information  collection  and 
dissemination  in  HazCom  are  now  an 
information  collection  burden  because 
of  this  expanded  definition.  Most  of  the 
provisions  in  this  HazCom  final  rule  fit 
this  definition:  §§47.2,  47.31. 47.32. 
47.41.  47.42.  47.43.  47.44.  47.51,  47.52, 
47.53,  47.54,  47.55,  47.71. 47.72,  47.73, 
47.81.  47.82.  47.83.  47.84.  47.85.  47.86, 
and  47.87.  liie  HazCom  training 
provisions  that  appeared  in  the  interim 
final  rule  (§§47.51, 47.52,  47.53)  have 
been  moved  to  30  CFR  parts  46  and  48 
and  do  not  pose  an  additional 
paperwork  burden.  The  final  rule  also 


removes  the  labeling  requirements  frt>m 
existing  §§  56.16004,  57.16004,  and 
77.208,  and  adds  conforming 
amendments  to  parts  46  and  48  for 
subsequent  HazCom  training.  We 
submitted  the  interim  final  rule  to  OMB 
for  its  review  and  approval  under  §  3507 
of  PRA  95.  OMB  approved  the 
information  collection  provisions  for 
MSHA's  Hazard  Commimication 
Interim  Final  Rule,  30  CFR  part  47. 
under  OMB  Control  No.  1219-0133. 
contingent  on  our  addressing  the 
comments.  This  approval  expires  on 
May  31.  2002. 

Description  of  requirements.  HazCom 
is  primarily  an  information  collection 
and  dissemination  rule.  The  annual 
information  collection  burden  includes 
the  time  to  inventory  chemicals, 
detennine  the  hazards  of  chemicals 
present,  develop  a  HazCom  program, 
develop  or  obtain  labels  or  MSDSs  as 
necessary,  prepare  training  materials, 
provide  initial  training  to  current 
miners,  and  provide  copies  of  HazCom 
materials.  The  information  collection 
and  paperwork  biuden  encompasses 
each  section  of  this  part,  as  summarized 
in  Table  3. 


Table  3.— Description  of  Information  Collection  Provisions 


Provision 

Written  HazCom  Program 

Labels  or  other  wamings  

Material  Safety  Data  Sheets  ... 

Trainirtg  Program  

Copies  of  HazCom  information 


Information  collection  burden 


Prepare,  administer,  and  review  annually;  determine  hazards  of  chemicals:  list  hazardous  chemicals  at  tfte 
mine. 

Prepare  for  hazardous  ctwmicals  produced;  maintain  legit>ility  and  accuracy. 

Develop  for  hazardous  chemicals  produced;  ot>tain  for  other  hazardous  chemicals;  maintain  avaitatxlity  and 
accuracy. 

Develop  or  obtain  training  courses  and  materials;  conduct  initial  training  for  miners;  administer  program. 

Distribute  written  HazCom  program  information  to  miners,  HazCom  designated  representatives,  and  cus- 
tomers when  requested;  distritxjte  to  other  operators. 


All  written  information  can  be  either 
paper  or  electronic  format  provided  that 
you  meet  access  requirements. 

Description  of  respondents.  The 
respondents  are  operators,  including 
independent  contractors.  The  final 
HazCom  rule  will  be  applicable  to  all 
21,166  operations  under  MSHA 
jurisdiction:  2,459  surface  and 
imderground  coal  mines;  3,801  coal 
contracting  firms:  11,337  surface  and 
underground  metal  and  nonmetal  (M/ 
NM)  mines;  and  3,569  M/NM 
contracting  firms. 

The  percentage  of  mines  complying 
with  a  specific  HazCom  requirement 
varies  depending  on  the  type  of  mine 
and  the  specific  provision.  For  example, 
some  mines  label  containers  and  keep 
MSDSs,  but  do  not  have  a  written 
program  or  provide  HazCom 
information  to  miners.  As  a  matter  of 
corporate  policy  or  to  comply  with  state 


hazard  communication  or  right-to-know 
laws,  most  existing  HazCom  programs 
are  modeled  on  OSHA's  HCS.  For  these 
reasons,  we  believe  that  operators  can 
adjust  their  existing  programs  to  comply 
fully  with  HazCom  with  litUe  effort  and 
few  resources. 

We  assumed  that  many  independent 
contractors  conduct  some  work  at 
locations  under  OSHA  jurisdiction  and 
would  have  an  existing  hazard 
communication  program.  The 
contractor's  program,  however,  may 
need  modification  for  a  particular  mine. 
The  magnitude  of  the  burden  for  any 
individual  mine  operator  or 
independent  contractor,  therefore,  will 
vary  greatiy  by  the  size,  type,  and 
location  of  the  operation. 

Information  Collection  Burden.  The 
greater  portion  of  HazCom's  burden 
accrues  when  the  operator  is  developing 
and  implementing  the  program.  The 


first-year  only  information  collection 
burden  for  coal  mine  operators, 
including  independent  contractors,  will 
be  162.240  burden  hours,  and  the 
associated  burden  hour  costs  will  be 
$6,350,339  ($444,524  in  annualized 
terms).  The  aimual  information 
collection  burden  for  coal  mine 
operators,  including  independent 
contractors,  will  be  62.249.  and  the 
associated  burden  hour  costs  will  be 
$1,909,557.  The  first-year  only 
information  collection  burden  for  M/ 
NM  mine  operators,  including 
independent  contractors,  will  be 
320.244  burden  hours,  and  the 
associated  burden  hour  costs  will  be 
$11,494,762  ($804,633  in  annualized 
terms).  The  annual  information 
collection  burden  for  M/NM  mine 
operators,  including  independent 
contractors,  will  be  149,287.  and  the 
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associated  burden  hour  costs  will  be 
$3,870,336. 

The  final  rule  does  not  reouire  records 
for  initial  miner  training  and  30  CFR  . 
parts  46  and  48  already  requires  training 
records.  This  change  from  the  interim 
final  rule  results  in  a  reduction  in  the 
information  collection  and  paperwork 
burden  of  the  final  rule. 

VI.  Other  Regulatory  Consideratioiis 

We  recognize  that  the  mining  industry 
has  changed  since  1990  when  we 
developed  the  Preliminary  Regulatory 
Impact  Analysis  (PRIA)  and  published 
the  HazCom  proposed  rule.  Most  of  the 
changes,  however,  decreased  the  impact 
of  HazCom  on  the  mining  industry.  For 
example,  the  number  of  mines  and 
miners  has  decreased  while  the  number 
of  independent  contractors  has 
increased.  Independent  contractors  are 
more  likely  than  mines  to  have  an 
existing  hazard  communication  program 
because  they  are  more  likely  to  work  in 
operations  under  OSHA  jurisdiction,  as 
well  as  in  mines  under  MSHA 
jurisdiction.  Similarly,  more  mines  have 
a  hazard  communication  program  now 
than  in  1990  because  the  parent 
company  also  has  operations  in 
industries  subject  to  OSHA's  HCS,  or 
the  mine  is  located  in  a  state  with  a  state 
right-to-know  law  that  covers  mining. 
We  believe  that  these  existing  programs 
decrease  the  economic  impact  of  the 
HazCom  rule  on  the  mining  industry. 

Another  change  that  affects  the  hazard 
communication  environment  is 
increased  public  awareness  due  to  the 
length  of  time  that  the  OSHA  HCS  has 
been  in  effect.  There  is  an  abundance  of 
hazard  communication  information, 
supplies,  training,  and  training  aids 
readily  available  to  the  public  off-the- 
shelf  or  through  the  Internet. 

On  March  30. 1999,  we  re-opened  the 
rulemaking  record  (64  FR  15144)  for  the 
limited  purpose  of  receiving  comments 
on  several  regulatory  mandates,  some  of 
which  were  not  in  existence  when  the 
Agency  published  the  hazard 
communication  proposed  rule  in  1990. 
Current  statutory  mandates  and 
Executive  Orders  require  the  Agency  to 
evaluate  the  impact  of  a  regulatory 
action  on  small  mines:  oa  the 
environment;  on  expenditures  by  state, 
local,  and  tribal  governments  (Unfunded 
Mandates):  on  constitutionally  protected 
property  rights;  on  the  federal  court 
system:  on  children;  on  federalism;  on 
Indian  tribal  governments;  and  on 
energy. 

A.  The  National  Environmental  Policy 
Act  of  1969 

The  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seq.) 


requires  each  federal  agency  to  consider 
the  environmental  effects  of  its  actions. 
NEPA  also  requires  an  agency  to  prepare 
an  Environmental  Impact  Statement  for 
major  actions  significantly  affecting  the 
quality  of  the  environment.  We  have 
reviewed  the  HazCom  final  rule  in 
accordance  with  the  requirements  of 
NEPA,  the  regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  part 
1500).  and  the  Department  of  Labor's 
NEPA  regulations  (29  CFR  part  11).  As 
a  result  of  this  review,  we  have 
determined  that  this  final  rule  has  no 
significant  environmental  impact. 

B.  Unfunded  Mandates  Reform  Act  of 
1995 

For  piuposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  this  rule 
does  not  include  any  federal  mandate 
that  may  result  in  increased 
expenditures  by  state,  local,  and  tribal 
governments  in  the  aggregate  of  more 
than  $100  million  annually,  or 
increased  expenditures  by  the  private  • 
sector  of  more  than  $100  million 
annually. 

C.  Executive  Order  12630:  Government 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Ri^ts 

The  HazCom  final  rule  is  not  subject 
to  Executive  Order  12630  because  it 
does  not  involve  implementation  of  a 
policy  with  takings  implications. 

D.  Executive  Order  12988:  Civil  Justice 
Reform 

We  have  reviewed  Executive  Order 
12988  and  determined  that  the  HazCom 
final  rule  will  not  unduly  burden  the 
federal  court  system.  We  wrote  the  final 
rule  to  provide  a  clear  legal  standard  for 
affected  conduct  and  have  reviewed  it 
carefully  to  eliminate  drafting  errors  and 
ambiguities. 

E.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

We  have  evaluated  the  environmental 
safety  and  health  effects  of  the  HazCom 
final  rule  on  children  and  have 
determined  that  the  final  rule  will  have 
no  disproportionate  effect  on  children. 
HazCom  is  a  health  and  safety 
information  standard:  It  does  not  set 
exposure  limits  or  require  controls.  It 
can,  however,  benefit  children 
indirectly.  One  commenter  to  the  re- 
opened record  supported  the  interim 
final  rule  stating  that — 

•  Parents  exposed  to  a  genotoxic 
material  could  have  their  reproductive 
genes  damaged  which,  in  turn,  could 
result  in  miscarriages  or  congenital  or 


developmental  impairments  in  their 

children; 

•  Parents  could  bring  home 
hazardous  chemicals  on  their  clothing 
or  their  person  which  could  result  in 
children  being  injured  by  contact  with 
the  parent;  and 

•  If  parents  knew  that  a  chemical 
could  adversely  affect  their  children, 
they  would  take  more  precautions  to 
prevent  their  own  and  their  children's 
exposures. 

F.  Executive  Order  13132:  Federalism 

We  have  reviewed  this  rule  in 
accordance  with  Executive  Order  13132 
regarding  federalism,  and  have 
determined  that  it  does  not  have 
"federalism  implications."  The  rule 
does  not — 

•  •   *  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or  on  the 
distribution  of  power  and  responsibilities 
among  the  various  levels  of  government. 

G.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

We  certify  that  the  final  rule  does  not 
impose  substantial  direct  compliance 
costs  on  Indian  tribal  governments. 
Further,  MSHA  provided  the  public, 
including  Indian  tribal  governments 
which  operated  mines,  the  opportimity 
to  comment  on  the  interim  final  rule.  "No 
Indian  tribal  government  applied  for  a 
waiver  or  commented  on  the  interim 
final  rule. 

H.  Executive  Order  1321 1 :  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

In  accordance  with  Executive  Order 
13211,  we  have  reviewed  the  final 
HazCom  rule  for  its  energy  impacts.  The 
ride  has  no  effect  on  the  distribution  or 
use  of  energy.  The  only  impacts  of  the 
rule  on  the  supply  of  energy  would  be 
through  its  effect  on  the  price  of  coal  or 
the  production  of  coal.  Impacts  of  the 
nde  on  metal/nonmetal  mines  do  not 
affect  the  supply  of  energy. 

The  final  rule  has  no  direct  effects  on 
the  production  of  coal.  The  rule  does 
not  prevent  the  mining  of  particular  coal 
deposits,  nor  does  the  rule  require  coal 
deposits  to  be  mined  at  a  slower  pace. 
The  only  impacts  of  the  rule  on  coal 
mine  production  are  indirect,  via  the 
cost  or  price  of  coal. 

The  estimated  annual  cost  of  the  final 
rule  for  the  coal  mining  industry  is  $2.3 
million."  The  annual  revenues  of  the 
coal  mining  industry  in  2000  were 


<>  Estimate  obtained  from  Table  tV-1  of  the 
Regulatory  Economic  Analysis. 
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$17.663.646,512.'«  The  cost  of  the  rule 
for  the  coal  mining  industry  is  0.01%  of 
revenues.  Even  if  we  were  to  suppose 
that  the  increased  cost  caused  by  the 
rule  would  be  fully  reflected  in  coal 
prices,  the  impact  would  be  negligible. 

Accordingly,  we  have  determined  that 
the  final  HazCom  rule  has  no  significant 
adverse  effect  on  the  supply,^ 
distribution,  or  use  of  energy.  Therefore, 
no  reasonable  alternatives  to  this  action 
are  necessary. 

Vn.  Addendum:  Physical  and  Health 
Effects  of  Chemical  Substances 
Normally  Used  by  Miners 

In  Appendix  O  of  its  National 
Occupational  Health  Survey  of  Mining 
(NOHSM)  report,  NIOSH  projects  the 
number  of  miners  potentially  exposed  to 
various  chemicals,  not  including  the 
number  of  workers  employed  in  the 
corresponding  mineral  commodity's 
mining  industry.  An  asterisk  (*) 
identifies  those  chemicals  where  the 
nimiber  of  miners  exposed  does  not 
include  those  who  mine  the  listed 
chemical  commodity.  The  following  is  a 
list  of  chemicals  for  which  NIOSH 
projected  more  than  1 ,000  miners 
potentially  exposed  and  their  health 
effects.  We  found  the  listed  health 
effects  for  most  of  these  substances  on 
material  safety  data  sheets  (MSDSs) 
available  free  on  the  Internet.  The 
number  in  parentheses  is  the  projected 
number  of  miners  potentially  exposed. 

Common  Chemical  Hazards  in  Mining 

Acetic  Acid  (1,066)  Irritation  of  eyes, 
skin,  nose,  throat;  eye,  skin  bums;  skin 
sensitization;  black  skin,  hyperkeratosis; 
dental  erosion;  conjunctivitis, 
lacrimation  (discharge  of  tears); 
pharyngeal  edema,  chronic  bronchitis. 

Acetone  (1,013)  Irritation  of  eyes, 
nose,  throat;  dermatitis;  headache, 
dizziness,  central  nervous  system 
depressant,  depression. 

Acetylene  (66,665)  Headache, 
dizziness;  asphyxia;  frostbite  (liquid). 

Aluminum  Sulfate  (2,527)  Health 
hazard  acute  and  chronic:  acute: 
irritation  of  eyes,  skin  and  liquid  alum 
is  an  acidic  salt  that  can  irritate  the 
eyes,  skin,  open  wounds  and  mucous 
membranes.  Inhalation  of  mists  can  be 
irritating  to  the  Respiratory  tract  and 
lungs.  Chronic  overexposure  signs/ 
symptoms  of  overexposure:  health 
hazard:  Cause  contact  dermatitis. 


>B  Data  for  revenues  derived  from:  U.S. 
Department  of  Labor.  Mine  Safety  and  Health 
Administration,  Office  of  Standards,  Regulations, 
and  Variances,  based  on  1998  Final  MIS  data 
(quarler  l-quarter  4),  CM441.  cycle  1998/198;  and 
U.S.  Department  of  Energy,  Energy  Information 
Administration.  Annual  Energy  Review  1998,  DOE/ 
EIA-0384(98).  July  1999,  p.  203. 


Ammonium  Hydroxide  (1,452) 
Inhalation:  Vapors  and  mists  cause 
irritation  to  the  respiratory  tract.  Higher 
concentrations  can  cause  bums, 
pulmonary  edema  and  death.  Brief 
exposure  to  5000  ppm  can  be  fatal. 
Ingestion:  Toxic!  May  cause  corrosion  to 
the  esophagus  and  stomach  with 
perforation  and  peritonitis.  Symptoms 
may  include  pain  in  the  mouth,  chest, 
and  abdomen,  with  coughing,  vomiting 
and  collapse.  Ingestion  of  as  little  as  3- 
4  mL  may  be  fatal.  Skin  Contact:  Causes 
irritation  and  bums  to  the  skin.  Eye  . 
Contact:  Vapors  cause  irritation. 
Splashes  cause  severe  pain,  eye  damage, 
and  permanent  blindness.  Chronic 
Exposure:  Repeated  exposure  may  cause 
damage  to  the  tissues  of  the  mucous 
membranes,  upper  respiratory  tract, 
eyes  and  skin.  Aggravation  of  Pre- 
existing Conditions:  Persons  with  pre- 
existing eye  disorders  or  impaired 
respiratory  function  may  be  more 
susceptible  to  the  effects  of  this 
material. 

Ammonium  Nitrate  (4,333) 
Inhalation:  May  cause  irritation  to  the 
respiratory  tract;  symptoms  may  include 
coughing,  sore  throat,  and  shortness  of 
breath.  At  high  temperatures,  exposure 
to  toxic  nitrogen  oxides  decomposition 
products  can  quickly  cause  acute 
respiratory  problems.  Inhalation  of  large 
amounts  causes  systemic  acidosis  and 
abnormal  hemoglobin.  Ingestion:  Large 
oral  doses  of  nitrates  may  cause 
dizziness,  abdominal  pain,  vomiting, 
bloody  diarrhea,  weakness,  convulsions, 
and  collapse.  Harmful  if  swallowed. 
May  cause  methemoglobinemia 
resulting  in  cyanosis.  Skin  Contact: 
Causes  irritation  to  skin.  Symptoms 
include  redness,  itching,  and  pain.  Eye 
Contact:  Causes  irritatiOn,  redness,  and 
pain.  Chronic  Exposure:  Small  repeated 
oral  doses  of  nitrates  may  cause 
weakness,  depression,  headache,  and 
mental  impairment. 

Argon  (1.587)  Argon  is  odorless  and 
nontoxic,  but  may  produce  suffocation 
by  diluting  the  concentration  of  oxygen 
in  air  below  levels  necessary  to  support 
life.  Personnel,  including  rescue 
workers,  should  not  enter  areas  where 
the  oxygen  concentration  is  below  19%, 
unless  provided  with  a  self-contained 
breathing  apparatus  or  airline  respirator. 
Exposure  to  oxygen-deficient 
atmospheres  may  produce  dizziness, 
nausea,  vomiting,  loss  of  consciousness, 
and  death.  Death  may  result  from  errors 
in  judgement,  confusion,  or  loss  of 
consciousness  which  prevents  self 
rescue.  At  low  oxygen  concentrations 
unconsciousness  and  death  may  occur 
in  seconds  without  warning.  Extensive 
tissue  damage  or  bums  can  result  from 


exposure  to  liquid  argon  or  cold  argon 
vapors. 

95%  Argon  5%  Oxygen  (5,516) 
Asphyxiant:  Effects  are  due  to  lack  of 
oxygen.  Moderate  concentrations  may 
cause  headache,  drowsiness,  dizziness, 
excitation,  excess  salivation,  vomiting, 
and  unconsciousness.  Lack  of  oxygen 
can  kill. 

75%  Argon  25%  Carbon  Dioxide 
(8,493)  The  main  health  hazard 
associated  with  this  gas  is  asphyxiation 
by  displacement  of  oxygen.  If  the 
concentration  of  carbon  dioxide  (a 
component  of  this  gas  mixture)  reaches 
10%  or  more,  suffocation  can  occur 
within  minutes.  At  concentrations 
between  2-10%,  carbon  dioxide  can 
cause  nausea,  dizziness,  headache, 
mental  confusion,  and  Increased  blood    - 
pressure  and  respiratory  rate.  Moisture 
in  the  air  could  lead  to  the  formation  of 
carbonic  acid,  which  can  be  irritating  to 
the  eyes  and  skin. 

Calcium  Chloride  (10,513)  Contact 
with  skin  or  eyes  may  cause  severe 
irritation  or  bums;  dust  may  irritate 
nose  and  throat.  Toxic  gas  produced: 
hydrogen  chloride.  Ingestion:  May  cause 
nausea  and  vomiting. 

Calcium  Hydroxide  (2,411)  Irritation 
eyes,  skin,  upper  respirator)'  systenx; 
eye,  skin  burns;  skin  vesiculation: 
cough,  bronchitis,  pneumonia. 

Calcium  Oxide  (4,252)  Irritation  eyes, 
skin,  upper  respiratory  tract:  ulcer, 
perforation  nasal  septum;  pneumonia; 
dermatitis. 

Carbon  Dioxide  (2,054)  Headache, 
dizziness,  restlessness,  paresthesia; 
dyspnea  (breathing  difficulty);  sweating, 
malaise  (vague  feeling  of  discomfort); 
increase(d)  heart  rate,  cardiac  output, 
blood  pressure;  coma;  asphyxia; 
convulsions:  frostbite  (liquid,  drv  ice) 

Carbonic  Acid,  Monosodium  Salt 
(1,454)  Not  Available  (disodium  sah 
MSDS  is  available). 

Carbonic  Acid,  Disodium  Salt  (2,729) 
Inhalation:  dust  may  cause  irritation  to 
respiratory  tract.  Known  to  cause 
damage  to  nasal  septum.  Ingestion:  only 
slightly  toxic,  but  large  doses  may  be 
corrosive  to  GI  tract.  Signs/symptoms  of 
overexposure:  skin:  excessive  contact 
may  cause  irritation  w/Blistering  and 
redjiess.  Solutions  may  cause  severe 
irritation  or  bums.  Eye:  contamination 
may  be  corrosive  to  eyes  and  cause 
conjunctivitis.  Edema  and  corneal 
destruction.  Chronic:  prolonged  or 
repeated  skin  exposure  may  cause 
sensitization. 

Carbonic  Acid,  Dithio,  o-Pentyl  Ester. 
Potassium  Salt  (1.084)  Not  Available"(o- 
ethyl  MSDS  is  available). 

Chloroprene  (1,558)  Health  Hazard 
Acute  And  Chronic:  Inhalation:  central 
nervous  system.  Vapor  emitted  during 
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processing  above  200c  are  highly 
irritating  causing  soreness  in  eyes,  nose 
and  throat.  Ingestion:  central  nervous 
system  and  severe  stomach  distress. 
Eyes:  irreversible  damage.  Skin: 
iiritation.  Signs/symptoms  of 
overexposure:  inhalation:  headaches, 
drowsiness,  lack  of  coordination.  Skin: 
redness,  itching:  in  severe  cases, 
blisters.  Don't  induce  vomiting.  Eyes: 
flush  with  water  for  15  min.  Skin:  wash 
thorou^y  w/soap  and  water.  Obtain 
medical  attention  in  all  cases. 

Coal*  (11.193)  Chronic  bronchitis, 
decreased  pulmonary  function, 
emphysema. 

Coke  (Petroleum)  (1,887)  or  CoJce 
(1.561)  Eye:  Dusts  may  be  abrasive  and 
irritating  to  the  eyes  and  cause  stinging, 
watering,  and  redness.  Skin:  Dusts  may 
be  abrasive  and  mildly  irritating  to  the 
skin.  No  harmful  efiects  from  skin 
absorption  are  expected.  Inhalation 
(Breathing):  Low  degree  of  toxicity  by 
inhalation.  Ingestion  (Swallowing):  No 
harmful  effecU  expected.  Signs  and 
Symptoms:  Repeated  overexposure  to 
dusts  may  nsuh  in  irritation  of  the 
respiratory  tract,  pneiunoconiosis  (diist 
congested  lungs),  pneumonitis  (lung 
inflammation),  coughing  and  shortness 
of  breath.  Pre-Existing  Medical 
Conditions:  Conditions  aggravated  by 
exposure  may  include  skin  and 
respiratory  (asthma-like)  disorders.  (See 
ftbovo.  J 

DenatuTwi  Alcohol  (1.091)  Inhalation: 
Causes  irritation  to  the  respiratory  tract. 
Symptoms  may  include  Coughing, 
shortness  of  breath.  Prolonged 
exposures  to  high  concentration  may 
cause  drowsiness,  loss  of  appetite,  and 
inability  to  concentrate.  Ingestion: 
Cause  headaches,  gastritis,  intoxication, 
blindness  and.  in  acute  cases,  deatb. 
Skin  Contact:  Causes  skin  irritation, 
cracking  or  flaking  due  to  dehydration 
and  defatting  action.  Eye  Contact:  Can 
cause  eye  irritation.  Splashes  may  cause 
temporary  pain  and  blurred  vision. 
Chronic  Exposure:  Prolonged  skin 
contact  causes  drying  and  cracking  of 
skin.  May  affect  the  nervous  system, 
liver,  kidneys,  blood,  G.I.  tract  and 
reproductive  system.  Continued 
ingestion  of  small  amounts  could  result 
in  blindness.  Aggravation  of  Pre-existing 
Conditions:  Persons  with  pre-existing 
skin  disorders  or  eye  problems  or 
impaired  liver  or  kidney  function  may 
be  more  susceptible  to  Uie  effects  of  the 
substance. 

Dichloro,  Difluoro-Methane  (1,178) 
Dizziness,  tremor,  asphyxia, 
unconsciousness,  cardiac  arrhythmias, 
cardiac  arrest.  Liquid:  frostbite. 

Diesel  Fuel.  NEC  (2.664)  Central 
Nervous  System  (CNS)  depression: 
possible  irritation  of  eyes,  nose,  and 


lungs:  and  dermal  irritation.  Signs  of 
kidney  and  liver  damage  may  be 
delayed. 

Diesel  Fuel.  No.  1  (16,852)  Central 
nervoiis  system  depression:  possible 
irritation  of  eyes,  nose,  and  lungs: 
dermal  irritation:  delayed  signs  of 
kidney  and  liver  damage. 

Diesel  Fuel.  No.  2  (109.097)  Central 
nervous  system  depression:  possible 
irritation  of  eyes,  nose,  and  lungs: 
dermal  irritation;  delayed  signs  of 
kidney  and  liver  damage- 

Gasoline  (3,901)  briUtion  eyes,  skin, 
mucous  membrane:  dermatitis; 
headache,  htigue,  blurred  vision, 
dizziness,  slurred  speech,  confusion, 
conviilsions:  chemical  pneiimonia 
(aspiration  liquid):  possible  liver, 
kidney  damage:  (Potential  occupational 
carcinogen). 

Gasoline.  Leaded  (19.893)  Headache: 
nasal  and  respiratory  irritation; 
drowsiness,  fatigue;  pneumonitis, 
pulmonary  edema:  central  nervous 
system  depression:  and  kidney  damage. 
Long-term  exposure  to  rats  has  resulted 
in  kidney  cancer.  Regular  leaded 
gasoline  contains  lead.  Lead  can  be  a 
cimiulative  poison. 

Gasoline.  Unleaded  (30.811)  Eyes, 
skin,  respiratory  system,  central  nervous 
system,  liver,  kidneys. 

Graphite  (1,420)  Cough,  dyspnea 
(breathing  difficulty),  black  sputum, 
decreased  pulmonary  function,  lung 
fibrosis. 

Gypsum*  (6,701)  Irritation  eyes,  skin, 
mucous  membrane,  upper  respiratory 
system;  cough,  sneezing,  rhinorrhea 
(dischuge  of  thin  nasal  mucous). 

Hydrogen  Oiloride  (4.578)  Irritation 
nose,  throat,  larynx:  cough,  choking; 
dermatitis;  solution:  eye,  skin  bums: 
liquid:  frostbite:  in  animals:  laryngeal 
spasm;  puhnonary  edema. 

Fe,  Iron  (1,079)  Inhalation:  May  cause 
irritation  to  the  respiratory  tract. 
Symptoms  may  include  coughing  and 
shortness  of  breath.  Ingestion:  Extremely 
large  oral  dosages  may  produce 
gastrointestinal  disturbances.  An 
overdose  of  iron  may  cause  vomiting, 
abdominal  pain,  bloody  diarrhea, 
vomiting  blood,  lethargy,  and  shock.  In 
severe  cases,  toxicity  may  progress  and 
develop  into  an  increase  in  acidity  in 
the  blood,  bluish  skin  discoloration, 
fever,  liver  damage,  and  possibly  death. 
Skin  Contact:  No  adverse  effects 
expected.  Eye  Contact:  May  cause 
irritation,  redness  and  pain.  Eye  contact 
may  cause  conjimctivitis  and  deposition 
of  iron  particles  can  leave  a  "rust  ring" 
or  brownish  stain  on  the  cornea. 
Chronic  Exposure:  Long-term  inhalation 
exposure  to  iron  has  resulted  in 
mottling  of  the  lungs,  a  condition 
refiened  to  as  siderosis.  This  is 


considered  a  benign  pneumoconiosis 
and  does  not  ordinarily  cause 
significant  physiological  impairment. 
Ingestion  of  greater  than  50  to  100  mg 
of  iron  per  day  mav  result  in 
pathological  iron  aeposition  in  body 
tissues.  Repeated  iron  ingestion  can 
produce  cudiac  toxicity.  Aggravation  of 
Pre-existing  Conditions:  Persons  with 
impaired  respiratory  function  may  be 
more  susceptible  to  the  effects  of  the 
substance. 

Iron  Ore'  (1,410)  Dust  may  be  harmful 
if  inhaled. 

Iron  Oxide  {Fe^O*)  (2,423)  Benign 
pneumoconiosis  with  X-ray  shadows 
indistinguishable  bom  fibrotic 
pneumoconiosis  (siderosis). 
Iron  Scale  (1.455)  Caustic. 
Kerosene  (10,712)  Irritation  of  eyes, 
skin,  nose,  throat;  dermatitis;  headache, 
nausea,  weakness,  restlessness,  lack  of 
coordination,  confusion,  drowsiness; 
vomiting,  diarrhea;  burning  sensation  in 
chest;  chemical  pneumonia  (aspiration 
of  liquid). 

Lignin  Sulfonate  (1,719)  MSDS  could 
not  be  found. 

Limestone*  (8,918>  Irritation  of  eyes, 
skin,  mucous  membrane;  cough, 
sneezing,  rhinorrhea  (discharge  of  thin 
nasal  mucous);  lacrimation  (discharge  of 
tears). 

Magnetite  (2,668)  Eye:  May  cause  eye 
irritation.  Exposure  to  iron  particles 
may  cause  toxic  efiiects.  Skin:  May  cause 
skin  irritation.  Ingestion:  May  cause 
gastrointestinal  irritation  with  nausea, 
vomiting  and  diarrhea.  The 
toxicolc^cal  properties  of  this 
substance  have  not  been  fully 
investigated.  Inhalation:  May  cause 
respiratory  tract  irritation.  Inhalation  of 
fumes  may  cause  metal  fume  fever, 
which  is  characterized  by  flu-like 
symptoms  with  metallic  taste,  fever, 
chills,  cough,  weakness,  chest  pain, 
muscle  pain  and  increased  white  blood 
cell  count.  The  toxicological  properties 
of  this  substance  have  not  been  frilly 
investigated.  Chronic:  No  information 
found. 

Methyl  Acetylene-Propadiene  Mixture 
(1.215)  Inhalation:  short  term  exposure: 
difficulty  breathing,  drowsiness, 
symptoms  of  drunkenness, 
disorientation.  Long  term  exposiire:  no 
information  on  significant  adverse 
effects.  Skin  contact:  short  term 
exposure:  blisters,  frostbite.  Long  term 
exposure:  no  information  is  available. 
Eye  contact:  short  term  exposure: 
irritation,  blurred  vision.  Long  term 
exposure:  no  information  is  available. 
Ingestion:  short  term  exposure:  frostbite. 
Long  term  exposure:  no  information  is 

flVAilftblo 

Methyl  Alcohol  (1,504)  Irritation  eyes, 
skin,  upper  respiratory  system; 


Federal  Regjeter/Vol.  67.  No.  120 /Friday,  June  21,  2002 /Rules  and  Regulations 42381 


headache,  drowsiness,  dizziness,  vertigo 
(an  illusion  of  movement), 
lightheadedness,  nausea,  vomiting; 
visual  disturbance,  optic  nerve  damage 
(blindness);  dermatitis. 

Methyl  Chloroform  (4.412)  Irritation 
eyes,  skin:  headache,  lassitude 
(weakness,  exhaustion),  central  nervous 
system  depressant/depression,  poor 
equilibriimi;  dermatitis;  cardiac 
arrhythmias;  liver  damage. 

Methyl  Isobutyl  Carbinol  (1.039) 
Irritation  of  eyes,  skin;  dermatitis: 
headache,  drowsiness:  narcosis  in 
animals. 

Mineral  Oil  (1,563)  Inhalation:  Causes 
irritation  to  the  respiratory  tract. 
Symptoms  may  include  coughing, 
shortness  of  breath.  Inhalation  of  mist  or 
vapor  may  produce  aspiration 
pneumonia.  Ingestion:  Material  is  a 
cathartic  and  can  cause  serious  diarrhea. 
Nausea  and  vomiting  may  also  occur 
and  possibly  abdominal  cramping. 
Aspiration  of  mineral  oil  into  the  lungs 
can  cause  chemical  pneumonia.  Skin 
Contact:  Prolonged  contact  may  cause 
irritation;  occasionally  dermatitis  due  to 
hypersensitivity  occurs.  Eye  Contact: 
Mists  or  fumes  can  irritate  the  eyes.  Can 
cause  discomfort  similar  to  motor  oil. 
Chronic  Exposure:  Prolonged  or 
repeated  skin  exposiue  may  cause 
dermatitis.  Highly  refined  mineral  oils 
are  not  classified  as  human  carcinogens. 
However,  related  forms  (untreated  and 
mildly-treated  oils)  are  listed  as  hiunan 
carcinogens  by  both  N.T.P.  and  LARC. 
Aggravation  of  Pre-existing  Conditions: 
Persons  with  pre-existing  skin  disorders 
or  impaired  respiratory  function  may  be 
more  susceptible  to  the  effects  of  the 
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Naphtha,  Coal  Tor  (3,227)  IrriUtion 
eyes,  skin,  nose;  lightheadedness, 
drowsiness:  dermatitis;  in  animals: 
liver,  kidney  damage. 

Natural  Gas  (8,040)  Light 
hydrocarbon  gases  are  simple 
asphyxiants  which,  at  high  enough 
concentrations,  can  reduce  the  amount 
of  oxygen  available  for  breathing. 
Symptoms  of  overexposure  can  include 
shortness  of  breath,  drowsiness, 
headaches,  confusion,  decreased 
coordination,  visual  disturbances  and 
vomiting,  and  are  reversible  if  exposiue 
is  stopped.  Continued  exposure  can  lead 
to  hypoxia  (inadequate  oxygen), 
cyanosis  (bluish  discoloration  of  the 
sldn),  numbness  of  the  extremities, 
unconsciousness  and  death.  High 
concentrations  of  carbon  dioxide  can 
increase  heart  rate  and  blood  pressure. 

Nitric  Acid  (1,245)  Nitric  acid  is 
extremely  hazardous;  it  is  corrosive, 
reactive,  an  oxidizer,  and  a  poison. 
Inhalation:  Corrosive!  Inhalation  of 
vapors  can  cause  breathing  difficulties 


and  lead  to  pneumonia  and  pulmonary 
edema,  which  may  be  fatal.  Other 
symptoms  may  include  coughing, 
choking,  and  irritation  of  the  nose, 
throat,  and  respiratory  tract.  Ingestion: 
Corrosive!  Swallowing  nitric  acid  can 
cause  immediate  pain  and  bums  of  the 
mouth,  throat,  esophagus  and 
gastrointestinal  tract.  Skin  Contact: 
Corrosive!  Can  cause  redness,  pain,  and 
severe  skin  bums.  Concentrated 
solutions  cause  deep  ulcers  and  stain 
skin  a  yellow  or  yellow-brown  color. 
Eye  Contact:  Corrosive!  Vapors  are 
irritating  and  may  cause  damage  to  the 
eyes.  Contact  may  cause  severe  bums 
and  permanent  eye  damage.  Chronic 
Exposure:  Long-term  exposure  to 
concentrated  vapors  may  cause  erosion 
of  teeth  and  lung  damage.  Long-term 
exposures  seldom  occur  due  to  the 
corrosive  properties  of  the  acid. 
Aggravation  of  Pre-existing  Conditions: 
Persons  with  pre-existing  skin 
disorders,  eye  disease,  or 
cardiopulmonary  diseases  may  be  more 
susceptible  to  the  effects  of  this 
substance. 

Nitrogen  (4,042)  Can  cause  rapid 
suffocation  when  concentrations  are 
sufficient  to  reduce  oxygen  levels  below 
19.5%. 

Petroleum  White  (3,110)  Acute:  Large 
doses  may  produce  diarrhea.  Chronic: 
not  a  hazard. 

Portland  Cement*  (1,002)  Irritation  of 
eyes,  skin,  nose;  dermatitis:  cough, 
expectoration;  exertional  dyspnea 
(breathing  difficulty),  wheezing,  chronic 
bronchitis. 

Propane  (11,437)  Dizziness, 
confusion,  excitation:  asphyxia;  frostbite 
(liquid). 

Silica.  Crystalline  (2.620)  Cough, 
dyspnea  (breathing  diifficulty). 
wheezing:  decreased  pulmonary 
function,  progressive  respiratory 
symptoms  (silicosis);  irritation  eyes; 
[Potential  occupational  carcinogen]. 

Silicic  Acid.  Disodium  Salt  (1,067)  A 
strong  alkaline  irritant  Inhalation:  Can 
cause  severe  irritation  of  mucous 
membranes  and  upper  respiratory  tract. 
Symptoms  may  include  burning 
sensation,  coughing,  wheezing, 
laryngitis,  shortness  of  breath, 
headache,  nausea  and  vomiting.  High 
concentrations  may  cause  lung  damage. 
Ingestion:  Causes  irritation  to  the 
gastroihtestinal  tract.  S)rmptom8  may 
include  nausea,  vomiting,  and  diarrhea. 
Solid  sodium  silicate:  Alkaline 
corrosive  ingestion  may  produce  bums 
to  the  lips,  tongue,  oral  mucosa,  upper 
airway,  esophagus,  and  occasionally 
stomach.  Skin  Contact:  Causes  severe 
irritation.  Symptoms  include  redness, 
itching,  and  pain.  Dries  to  form  a  glass 
film  which  can  cut  skin.  Solid  sodium 


silicate:  Dermal  contact  with  alkaline 
corrosives  may  produce  pain,  redness, 
severe  irritation  or  full  thickness  bums. 
Eye  Contact:  Alkaline  eye  exposures 
produce  severe  irritation  with  effects 
similar  to  those  of  dilute  caustics. 
Inflammation  or  bums  with  possible 
damage  to  the  eye  tissues  can  occur 
together  with  tearing  and  considerable 
pain.  Chronic  Exposure:  No  information 
found.  Aggravation  of  Pre-existing 
Conditions:  Persons  with  pre-existing 
skin  disorders  or  impaired  respiratory 
function  may  be  more  susceptible  to  the 
effects  of  the  substance. 

Sodium  Cyanide  (1,063)  Irritation  of 
eyes,  skin;  asphyxia;  weakness, 
headache,  confusion;  nausea,  vomiting; 
increased  respiratory  rate;  slow  gasping 
respiration;  thyroid,  blood  changes. 

Sodium  Hydroxide  (4,567)  Irritation 
eyes,  skin,  mucous  membrane; 
pneumonitis;  eye,  skin  bums;  temporary 
loss  of  hair. 

Stoddard  Solvent  (4,307)  Irritation 
eyes,  nose,  throat;  dizziness;  dermatitis; 
chemical  pneumonia  (aspiration  liquid); 
in  animals:  kidney  damage. 

Sulfate  (2,025)  Not  Available. 

Sulfuric  Acid  (4,626)  Irritation  eyes, 
skin,  nose,  throat;  pulmonary  edema, 
bronchitis;  emphysema;  conjimctivitis; 
stomatis;  dental  erosion; 
tracheobronchitis. 

Xylene  (2.994)  Ingest:  practically  non- 
toxic; >2g/kg.  Aspiration  hazard.  Inhale: 
harmful  if  iiiialed.  Eyes:  irritant.  Skin: 
practically  non-irritating,  but  may  cause 
defetting. 

LiatefSabjedB 

30  CFR  Part  42 

Education,  Intergovernmental 
relations.  Mine  safety  and  health. 

30  CFR  Part  46 

Education,  Mine  safety  and  health. 
Reporting  and  recordkeeping 
requirenients. 

30  CFR  Part  47 

Chemicals,  Hazardous  substances, 
Labeling,  Mine  safety  and  health. 
Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  48 

Education,  Mine  safety  and  health, 
Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  56 

Chemicals,  Electric  power. 
Explosives,  Fire  prevention,  Hazardous 
substances,  Metals,  Mine  safety  and 
health,  Noise  control.  Reporting  and 
recordkeeping  requirements. 
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30  CFR  Part  57 

Chemicals.  Electric  power. 
Explosives,  Fire  prevention.  Gases, 
Hazardous  substances,  Metals,  Mine 
safety  and  health.  Noise  control. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

30  CFR  Part  77 

Communications  equipment.  Electric 
power,  Emergency  medical  services. 
Explosives,  Fire  prevention,  Nrline  safety 
and  health.  Reporting  and 
recordkeeping  requirements. 

Dated:  fune  14.  2002. 
Dave  D.  Lauriski, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977.  we  are  amending  chapter  I  of  title 
30  of  the  Code  of  Fedwal  Regulations  as 
follows. 

PART46-(AMENOEO] 

1.  The  authority  citation  for  part  46 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811.  825. 

2.  Paragraph  (b)(4)  of  $46.5  is  revised 
to  read  as  follows: 

f46^    New  miner  training. 

•  •        •        •        • 

(b)*  •  • 

(4)  Instruction  on  the  health  and 
safety  aspects  of  the  tasks  to  be 
assigned,  including  the  safe  work 
procedures  of  such  tasks,  the  noandatory 
health  and  safety  standards  pertinent  to 
such  tasks,  information  about  the 
physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program; 

•  *        •        •        • 

3.  Paragraph  (b)(4)  of  §46.6  is  revised 
to  read  as  follows: 

146.6    Newty  hired  experienced  miner 
training. 

(b)*  '  • 

(4)  Instruction  on  the  health  and 
safety  aspects  of  the  tasks  to  be 
assigned,  including  the  safe  work 

E rondures  of  such  tasks,  the  mandatory 
ealth  and  safety  standards  pertinent  to 
such  tasks,  information  about  the 
physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program; 


4.  Paragraph  (a)  of  §  46.7  is  revised  to 
read  as  follows: 

f46.7    New  teak  training. 

(a)  You  must  provide  any  miner  who 
is  reassigned  to  a  new  task  in  which  he 
or  she  has  no  previous  work  experience 
with  training  in  the  health  and  safety 
aspects  of  the  task  to  be  assigned, 
including  the  safe  work  procedures  of 
such  task,  information  about  the 
physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program.  This 
training  must  be  provided  before  the 
miner  performs  the  new  task. 
*     _  •        •        *        * 

5.  The  second  sentence  of  paragraph 
(c)  of  §  46.8  is  amended  by  inserting  the 
phrase  "information  about  the  physical 
and  health  hazards  of  chemicals  in  the 
miner's  work  area,  the  protective 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program;"  after  the  phrase 
"including  mandatory  health  and  safety 
standards;". 

PART  47— [REDE81QNATED  AS  PART 
42] 

6.  The  authority  for  part  47  continues 
to  read  as  follows: 

Authority.  30  U.S.C.  957. 

7.  Part  47— National  Mine  Health  and 
Safety  Academy  is  transferred  to 
subchapter  G-Filing  and  Other 
Administrative  Requirements,  and 
redesignated  as  part  42. 

PART  47— [ADDED] 

8.  Add  a  new  part  47  to  subchapter  H 
in  chapter  I,  title  30  of  the  Code  of 
Federal  Regiulations  to  read  as  follows: 

PART  47-HAZARD  COMMUNICATION 
(HazCom) 

Sec. 

Subpert  A— Purpoee.  Scope,  AppMcabNity, 
and  initial  Minor  Training 

47.1  Purpose  of  a  HazCom  standard; 
applicability. 

47.2  Operators  and  chemicals  covered; 
initial  miner  training. 

Subpart  B—OeflnMone 

47.11    Definitions  of  terms  used  in  this  part. 

Subpart  C— Heard  Delerminalion 

47.21     Identifying  hazardous  chemicals. 

Subpart  D    HaiCom  Program 

47.31  Requirement  for  a  HazCom  program. 

47.32  HazCom  program  contents. 

Subpart  E-Conlalner  Labela  and  Other 
Forme  ol  Warning 

47.41    Requirement  for  container  labels. 


47.42  Label  contents. 

47.43  Label  alternatives. 

47.44  Temporary,  portable  containers. 

Subpart  F— Malarial  Safety  Data  Stiaets 
(MSOS) 

47.51  Requirement  for  an  MSDS. 

47.52  MSDS  contents. 

47.53  Alternative  for  hazardous  waste. 

47.54  Availability  of  an  MSDS. 

47.55  Retaining  an  MSDS. 

Subpart  G—Raaervad 

Subpart  H— Making  HazCom  Information 


47.71  Access  to  HazCom  materials. 

47.72  Cost  for  copies. 

47.73  Providing  labels  and  MSDSs  to 
customers. 

Subpart  I— Trade  Secret  Hazardoua 
Chemical 

47.81  Provisions  for  withholding  trade 
secrets. 

47.82  Disclosure  of  information  to  MSHA. 

47.83  Disclosure  in  a  medical  emergency. 

47.84  Non-emergency  disclosure. 

47.85  Confidentiality  agreement  and 
remedies. 

47.86  Denial  of  a  written  request  for  • 
disclosure. 

47.87  Review  of  denial. 

Subpart  J— Exempdona 

47.91  Exmnptions  from  the  HazCom 
standard. 

47.92  Exemptions  from  labeling. 

Authority:  30  U.S.C.  811,  825. 

Subpart  A— PurpoM,  Scop*, 
AppllcabilRy,  and  InWal  Minor  Training 

147.1    Purpoee  of  a  HazCom  atandard; 
applicaMllty. 

The  purpose  of  this  part  is  to  reduce 
injuries  and  illnesses  by  ensuring  that 
each  operator — 

(a)  Identifies  the  chemicals  at  the 
mine. 

(b)  Determines  which  chemicals  are 
hazardous, 

(c)  Establishes  a  HazCom  program, 
and 

(d)  Informs  each  miner  who  can  be 
exposed,  and  other  on-site  operators 
whose  miners  can  be  exposed,  about 
chemical  hazards  and  appropriate 
protective  measures. 

(e)  As  of  September  23,  2002,  all 
mines  employing  six  or  more  miners  are 
required  to  comply  with  this  part. 

(f)  As  of  March  21,  2003.  all  mines 
employing  five  or  fewer  miners  are 
required  to  comply  with  this  part. 

147^    Operalora  and  chamicala  covered; 
Initial  miner  training. 

(a)  This  part  applies  to  any  operator 
producing  or  using  a  hazardous 
chemical  to  which  a  miner  can  be 
exposed  under  normal  conditions  of  use 
or  in  a  foreseeable  emergency.  (Subpart 
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J  of  this  part  lists  exemptions  from 
coverage.) 

(b)  Operators  of  mines  which  employ 
six  or  more  miners  must  instruct  each 
miner  with  information  about  the 
physical  and  health  hazards  of 
chemicals  in  the  miner's  work.area.  the 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 


of  the  mine's  HazCom  program  by 
September  23,  2002.  Operators  of  mines 
that  employ  five  or  fewer  miners  must 
instruct  each  miner  with  information 
about  the  physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 

Table  47.11— Definitions 


of  the  mine's  HazCom  program  by 
March  21,  2003. 

Subpart  B— Definitions 

§47.11    Definitions  of  terms  used  In  this 
part. 

The  definitions  in  Table  47.11  apply 
in  this  part  as  follows: 


Term 

Access  

Article  

Chemical 

Chemical  name 

Common  name 

Consumer  product 

Container 

Cosmetics.  arKJ  drugs  

CPSC  

Designated  representative  

EPA 

Exposed  

Foreseeable  emergency  

Hazard  warning 

Hazardous  chemical 

Hazardous  substance  

Hazardous  waste 

Health  hazard 


Definition  for  purposes  of  HazCom 


Health  professional 
Identity 


The  right  to  examine  and  copy  records. 

A  manufactured  item,  other  than  a  fluid  or  particle,  ttiat — 

(1)  Is  formed  to  a  specific  shape  or  design  during  manufacture,  and 

(2)  Has  end-use  functions  dependent  on  Its  shape  or  design 
Any  element,  chemical  compound;  or  mixture  of  ttiese. 

(1)  The  scientific  designation  of  a  chemical  in  accordance  with  ttie  nomenclature  sys- 
tem of  either  the  International  Union  of  Pure  and  Applied  Chemistry  (lUPAC)  or  the 
Chemical  Abstracts  Service  (CAS),  or 

(2)  A  name  that  will  cleariy  identify  the  ctiemical  for  the  purpose  of  conducting  a  haz- 
ard evaluation. 

Any  designation  or  identification  (such  as  a  code  name,  code  numt>er,  trade  name. 

brand  name,  or  generic  name)  used  to  identify  a  chemical  ottier  ttian  by  its  .cf>em- 

ical  name. 
A  product  or  component  of  a  product  that  is  packaged,  labeled,  and  distributed  in  tf>e 

same  form  and  concentration  as  It  is  sold  for  use  by  the  general  public. 

(1)  Any  bag,  ban-el,  bottle,  box,  can,  cylinder,  drum,  reaction  vessel,  storage  tank,  or 
the  like. 

(2)  The  following  are  not  considered  to  be  containers  for  the  purpose  of  compliance 
with  this  part:  (i)  Pipes  or  piping  systems;  (ii)  Conveyors;  and  (iii)  Engines,  fuel 
tanks,  or  other  operating  systems  or  parts  in  a  vehicle. 

(1)  Cosmetks  are  any  article  applied  to  the  human  body  for  cleansing,  beautifying, 
promoting  attractiveness,  or  altering  appearance. 

(2)  Drugs  are  any  article  used  to  affect  the  structure  or  any  functk)n  of  the  body  of 
humans  or  other  animals. 

The  U.S.  Consumer  Product  Safety  Commission. 

(1)  Any  individual  or  organization  to  wtiom  a  miner  gives  written  auttK>rization  to  ex- 
ercise the  miner's  rights  under  this  part,  or 

(2)  A  representative  of  miners  under  part  40  of  this  chapter. 
The  U.S.  Environmental  Protection  Agency. 

Subjected,  or  potentially  subjected,  to  a  physkal  or  health  hazard  in  tt>e  course  of 
employment.  "Subjected,"  in  temris  of  health  hazards,  includes  any  route  of  entry, 
such  as  through  the  lungs  (inhalation),  the  stomach  (ingestion),  or  tt>e  skin  (skin 
absorption). 

Any  potential  occurrence  that  could  result  in  an  uncontrolled  release  of  a  hazardous 
chemical  into  the  mine. 

Any  words,  pictures,  or  symbols,  appearing  on  a  label  or  other  form  of  waming.  that 
convey  the  specific  physical  and  health  hazards  of  the  chemical.  (See  the  defini- 
tions for  physical  hazard  and  health  hazard  for  examples  of  the  hazards  ttwt  tfw 
waming  must  convey.) 

Any  chemical  that  can  present  a  physical  or  health  hazard. 

Regulated  by  CPSC  under  the  Federal  Hazardous  Substances  Act  or  EPA  under  the 
Comprehensive  Environmental  Response,  Compensation,  and  Liability  Act. 

Chemicals  regulated  by  EPA  under  the  Solid  Waste  Disposal  Act  as  amended  by  the 
Resource  Conservation  and  Recovery  Act. 

A  chemical  for  which  there  is  statistically  significant  evidence  that  it  can  cause  acute 
or  chronic  health  effects  in  exposed  persons.  Health  hazard  includes  chemicals 
whicfi — 

(1)  Cause  cancer; 

(2)  Damage  the  reproductive  system  or  cause  birth  defects; 

(3)  Are  irritants,  corrosives,  or  sensitizers; 

(4)  Damage  the  liver; 

(5)  Damage  the  kidneys; 

(6)  Damage  the  nen/ous  system;  • 

(7)  Damage  the  Wood  or  lymphatk:  systems; 

(8)  Damage  the  stomach  or  intestines; 

(9)  Damage  the  lungs,  skin,  eyes,  or  mucous  membranes;  or 

(10)  Are  toxic  or  highly  toxic  agents. 

A  physkaan,  physkaan's  assistant,  nurse,  emergency  medical  technician,  or  other 

peioon  qualified  to  provkfe  medical  or  occupational  health  servces. 
A  chemk^al's  comrrton  name  or  chemical  name. 
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Table  47.11— Definitions— Continued 


Term 


Label 

Material  safety  data  sheet  (MSOS) 


Mixture 

Ordinary  consumer  use 

OSHA 

Ptiysical  hazard 

* 


Definition  for  purposes  of  HazCom 


to  a  container  to 


Produce 

Raw  material 

Trade  secret 

Use 

Wor1( 


Any  wrillen.  printed,  or  graphic  material  displayed  on  or  affixed 

identify  its  contents  and  convey  other  relevant  information. 
Written  or  printed  material  concerning  a  hazardous  chemical  which— 

(1)  An  operator  prepares  in  accordance  with  Tal)le  47.52— Contents  of  MSDS;  or 

(2)  An  employer  prepares  in  accordance  with  29  CFR  1910.1200.  1915.1200, 
1917.28.  1918.90.  1926.59.  or  1928.21  (OSHA  Hazard  Communication  regula- 
tions); or 

(3)  An  independent  source  prepares  which  contains  equivalent  information,  such  as 
International  Chemical  Safety  Cards  (ICSC)  and  Wori<place  Hazardous  Material  In- 
fonnation  Sheets  (WHMIS). 

Any  combination  of  two  or  more  chemicaJs  which  is  not  the  result  of  a  chemical  reac- 
tion. 

Household,  family,  school,  recreation,  or  other  personal  use  or  enjoyment,  as  op- 
posed to  business  use. 

The  Occupational  Safety  and  Health  Administration.  U.S.  Department  of  Labor. 

A  chemical  for  »»hich  there  is  scientifically  valid  evidence  that  it  is— 

(1)  CombusOjIe  liquid:  (i)  A  liquid  having  a  flash  point  at  or  above  100°F  (37.8'<;) 
and  below  200°F  (93.3'C);  or  (ii)  A  liquid  mixture  having  components  with 
flashpoints  of  200»F  (93.3°C)  or  higher,  the  total  volume  o«  which  make  up  99%  or 
more  of  the  mixture. 

(2)  Compnssed  gas:  (i)  A  contained  gas  or  mixture  of  gases  with  an  absolute  pres- 
sure exceedkig:  (A)  40  psi  (276  kPa)  at  70»F  (21.1"C);  or  (B)  104  psi  (717  kPa)  at 
130"F  (54.4"C)  regardless  of  pressure  at  70°F.  (H)  A  liquid  having  a  vapor  pres- 
sure exceedhig  40  psi  (276  kPa)  at  100°F  (37.8'<;)  as  determined  by  ASTM  D- 
323-^. 

(3)  Expkjsiv:  A  chemical  that  undergoes  a  rapid  chemical  change  causing  a  sud- 
den, almost  instantaneous  release  of  pressure,  gas.  and  heat  when  subjected  to 
sudden  shock,  pressure,  or  high  temperature. 

(4)  FtarrvnaMe:  A  chemical  that  wiy  readily  ignite  and,  when  ignited,  wiM  bum  persist- 
ently at  ambient  temperature  and  pressure  in  the  nonnal  concentration  of  oxygen 
in  the  air. 

(5)  Organic  paroxkie:  An  explosive,  shock  sensitive,  organic  compound  oc  an  oxide 
that  contains  a  high  proportion  of  oxygen-superoxkle. 

(6)  ChikMzar  A  chemical,  other  than  an  exptosh/e,  that  initiates  or  promotes  combus- 
tion in  other  materials,  thereby  causing  fire  either  of  itsell  or  through  the  release  of 
oxygen  or  olfier  gases. 

(7)  Pymphoric:  datable  of  igniting  spontaneously  in  air  at  a  temperature  of  130°F 
(54.4<>C)  or  below. 

(8)  Unatabia  (laacUva):  A  chemk»l  which  In  the  pure  state,  or  as  produced  or  trans- 
ported, will  vigorously  polymerize,  decompose,  condense,  or  become  self-reactive 
under  conmons  of  shock,  pressure,  or  temperature. 

(9)  Watar-raactiva:  A  chemical  that  reacts  with  water  to  release  a  gas  that  is  either 
flammable  or  a  health  hazard. 

To  manufacture,  process,  fonnulate.  generate,  or  repackage. 
Ore.  vakiable  minerals,  worthless  material  or  gangue.  overburden,  or  a  combinatkxi 
of  these,  that  is  removed  from  natural  deposits  by  mining  or  is  upgraded  through 


Any  confidential  fonnula.  pattern,  process,  device,  informatton,  or  compilatkxi  of  in- 
formatkm  that  is  used  by  the  operator  and  that  gives  the  operator  an  opffertunity  to 
obtain  an  advantage  over  competitors  who  do  not  know  about  it  or  use  it. 

To  package,  handle,  react,  or  transfer. 

Any  ptoce  in  or  about  a  mine  where  a  miner  wori«.  


Suhpft  C    llaTaitl  ntarmlnrtlnn  each  chemical  produced  on  mine 

property  to  determine  if  it  is  hazardous 
%€r2^    MantNylng  hannloiia  ctMmicaia.       as  specified  in  Table  47.21  as  follows: 

The  operator  must  evaluate  each 
chemical  brought  on  mine  property  and 

Table  47.21— Identifying  Hazardous  Chemicals 


Category 


(a)  Chemical  brought  to  the  mine 


(b)  Chemical  produced  at  the  mine 


Basis  for  determining  if  a  chemical  is  hazardous 


The  chemtoal  is  hazardous  when  its  MSOS  or  container  label  indk»tes  it  is  a  physical  or 
health  hazard;  or  the  operator  may  choose  to  evaluate  the  chemk:al  using  the  criteria  in 
paragraphs  lb)  and  (c)  of  this  table. 

The  chemical  is  hazardous  if  any  one  of  the  foOowing  that  it  is  a  hazard: 

(1)  Available  evNlence  concerning  Its  physk:al  or  health  hazards. 

(2)  MSHA  standards  in  30  CFR  chapter  I. 
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Table  47.21— Identifying  Hazardous  Chemicals— Continued 


Category 


(c)  Mixture  produced  at  the  mine 


Basis  for  determining  if  a  chemical  is  hazardous 


(3)  Occupational  Safety  and  Health  Administration  (OSHA),  29  CFR  part  1910,  subpart  Z. 
Toxic  and  Hazardous  Substances. 

(4)  American  Conference  of  Govemmental  Industrial  Hygienists  (ACGIH),  Threshold  Limit  Val- 
ues and  Biological  Exposure  Indices  (2001 ). 

(5)  U.S.  Department  of  Health  and  Human  Sen^ices,  National  Toxicology  Program  (NTP), 
Ninth  Annual  Report  on  Carcinogens,  January  2001 

(6)  Intemational  Agency  for  Research  on  Cancer  (lARC),  Monographs  and  related  supple- 
ments, Volumes  1  through  77. 

(1)  If  a  mixture  has  been  tested  as  a  whole  to  determine  its  hazards,  use  the  results  of  that 
testing. 

(2)  If  a  mixture  has  not  been  tested  as  a  whole  to  determine  its  hazards—  (i)  Use  available, 
scientifically  valid  evidence  to  determine  its  physical  hazanj  potential;  (ii)  Assume  that  it  pre- 
sents ttie  same  health  hazard  as  a  non-carcinogenic  component  that  makes  up  1%  or  more 
(by  weight  or  volume)  of  the  mixture;  and  (iii)  Assume  that  it  presents  a  carcinogenic  health 
hazard  if  a  component  considered  carcinogenic  by  NTP  or  I  ARC  makes  up  0.1%  or  more 
(by  weight  or  volume)  of  the  mixture. 

(3)  If  evidence  indicates  that  a  component  could  be  released  from  a  mixture  in  a  concentration 
that  could  present  a  health  risk  to  miners,  assume  that  the  mixture  presents  the  same  haz- 
ard. 


Subpart  D— HazCom  Program 

§  47.31    Requirement  for  a  HazCom 
program. 

Each  operator  must — 

(a)  Develop  and  implement  a  written 
HazCom  program, 

(b)  Maintain  it  for  as  long  as  a 
hazardous  chemical  is  known  to  be  at 
the  mine,  and 

(c)  Share  relevant  HazCom 
information  with  other  on-site  operators 
whose  miners  can  be  affected. 

§  47.32    HazCom  program  contents. 

The  HazCom  program  must  include 
the  following: 

(a)  How  this  part  is  put  into  practice 
at  the  mine  through  the  use  of — 

(1)  Hazard  determination, 

(2)  Labels  and  other  forms  of  warning. 

(3)  Material  safety  data  sheets 
(MSDSs).  and 

(4)  Miner  training. 

(b)  A  list  or  other  record  identifying 
all  hazardous  chemicals  known  to  be  at 
the  mine.  The  list  must — 

(1)  Use  a  chemical  identity  that 
permits  cross-referencing  between  the 
list,  a  chemical's  label,  and  its  MSDS; 
and 

(2)  Be  compiled  for  the  whole  mine  or 
by  individual  work  areas. 

(c)  At  mines  with  more  than  one 
operator,  the  methods  for — 

(1)  Providing  other  operators  with 
access  to  MSDSs,  and 

(2)  Informing  other  operators  about' 
(i)  Hazardous  chemicals  to  which 

their  miners  can  be  exposed. 

(ii)  The  labeling  system  on  the 
containers  of  these  chemicals,  and 

(iii)  Appropriate  protective  nieasures. 


Subpart  E— Container  Labela  and 
Other  Forms  of  Warning 

§  47.41    Requirement  for  container  labels. 

(a)  The  operator  must  ensure  that  each 
container  of  a  hazardous  chemical  has  a 
label.  If  a  container  is  tagged  or  marked 
with  the  appropriate  information,  it  is 
labeled. 

(1)  The  operator  must  replace  a 
container  label  immediately  if  it  is 
missing  or  if  the  hazard  information  on 
the  label  is  unreadable. 

(2)  The  operator  must  not  remove  or 
deface  existing  labels  on  containers  of 
hazardous  chemicals. 

(b)  For  each  hazardous  chemical 
produced  at  the  mine,  the  operator  must 
prepare  a  container  label  and  update 
this  label  with  any  significant,  new 
information  about  the  chemical's 
hazards  within  3  months  of  becoming 
aware  of  this  information. 

(c)  For  each  hazardous  chemical 
brought  to  the  mine,  the  operator  must 
replace  an  outdated  label  when  a 
revised  label  is  received  ft'om  the 
chemical's  manufacturer  or  supplier. 
The  operator  is  not  responsible  for  an 
inaccurate  label  obtained  from  the 
chemical's  manufacturer  or  supplier. 

§47.42    Label  contents. 

When  an  operator  must  make  a  label, 
the  label  must — 

(a)  Be  prominently  displayed,  legible, 
accurate,  and  in  English; 

(b)  Display  appropriate  hazard 
warnings; 

(c)  Use  a  chemical  identity  that 
permits  cross-referencing  between  the 
list  of  hazardous  chemicals,  a 
chemical's  label,  and  its  MSDS:  and 

(d)  Include  the  name  and  address  of 
the  operator  or  another  responsible 
party  who  can  provide  additional 


information  about  the  hazardous 
chemical. 

§47.43    Label  altematives. 

The  operator  may  use  signs,  placards, 
process  sheets,  batch  tickets,  operating 
procedures,  or  other  label  altematives 
for  individual,  stationary  process 
containers,  provided  that  the 
alternative — 

(a)  Identifies  the  container  to  which  it 
applies. 

Cb)  Conmiunicates  the  same 
information  as  required  on  the  label, 
and 

(c)  Is  readily  available  throughout 
each  work  shift  to  miners  in  the  work 
area. 

§47.44    Temporary,  portable  contaif>ars. 

(a)  The  operator  does  not  have  to  label 
a  temporary,  portable  container  if  he  or 
she  ensures  that  the  miner  using  the 
portable  container — 

(1)  Knows  the  identity  of  the 
chemical,  its  hazards,  and  any 
protective  measures  needed,  and 

(2)  Leaves  the  container  empty  at  the 
end  of  the  shift. 

(b)  Otherwise,  the  operator  must  mark 
the  temporary,  portable  container  with 
at  least  the  common  name  of  its 
contents. 

Subpart  F— Material  Safety  Data 
Sheets  (MSDS) 

§47.51    Raquiremant  for  an  MSDS. 

Operators  must  have  an  MSDS  for 
each  hazardous  chemical  which  they 
produce  or  use.  The  MSDS  may  be  in 
any  medium,  such  as  paper  or 
electronic,  that  does  not  restrict 
availability. 

(a)  For  each  hazardous  chemical 
produced  at  the  mine,  the  operator  must 
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prepare  an  MSDS,  and  update  it  with 
significant,  new  information  about  the 
chemical's  hazards  or  protective 
measiires  within  3  months  of  becoming 
aware  of  this  information. 

(b)  For  each  hazardous  chemical 
brought  to  the  mine,  the  operator  must 
rely  on  the  MSDS  received  from  the 
chemical  manufacturer  or  supplier, 
develop  their  own  MSDS,  or  obtain  one 
frt>m  another  source. 

(c)  Although  the  operator  is  not 
responsible  ror  an  inaccurate  MSDS 
obtained  bom  the  chemical's 


manufacturer,  supplier,  or  other  source, 
the  operator  must — 

(1)  Re|)lace  an  outdated  MSDS  upon 
receipt  of  an  updated  revision,  and 

(2)  Obtain  an  accurate  MSDS  as  soon 
as  possible  after  becoming  aware  of  an 
inaccuracy. 

(d)  The  operator  is  not  required  to 
prepare  an  MSDS  for  an  intermediate 
chemical  or  by-product  resulting  from 
mining  ot  milling  if  its  hazards  are 
already  addressed  on  the  MSDS  of  the 
source  chemical. 

Table  47.52— Contents  of  MSDS 


147.52    M80S  OOfilMils. 

When  an  operator  must  prepare  an 
MSDS  for  a  hazardous  chemical 
produced  at  the  mine,  the  MSDS  must — 

(a)  Be  legible,  accurate,  and  in 
En^glish; 

(b)  Use  a  chemical  identity  that 
permits  cross-referencing  between  the 
ust  of  hazardous  chemicals,  the 
chemical's  label,  and  its  MSDS:  and 

(c)  Contain  information,  or  indicate  if 
no  information  is  available,  for  the 
categories  listed  in  Table  47.52  as 
follows: 


Category 

Requiremems,  descrtptions.  and  exceptions 

(DMarMllv  

The  ktenWy  of  ttw  ctwmicai  or.  M  itw  chemical  is  a  mixture,  the  identities  of  aH  hazardous  m- 

i9\  riiMMiito« 

grwienls.  See  $47.21  (Identilying  hazardous  chemicals). 
The  Physical  and  dwmical  characteristics  o(  the  chemical,  such  as  vapor  pressure  and  sohi- 

(3)  Phvsicai  

bWymwMar. 
The  physical  hazards  of  the  chemical  including  the  hazards  potential  for  fire,  explosion,  and 

(1)  HeaHt)  haTards 

raadMly. 
The  heaNh  hazards  of  the  chemical  mdudkig— 

(5)  Exposure  BmHs 

(i)  Signs  and  symptoms  of  expoeure, 

(M)  Any  m0dk:al  oondWons  which  are  generally  recognized  as  being  aggravated  by  exposure 

to  the  chemical,  and 
(W)  The  primary  routes  of  entry  for  the  chemical,  such  as  lungs,  stomach,  or  sWn. 
For  the  chemical  or  ttte  Ingrsdtonts  of  a  mixture-<i)  The  MSHA  or  OSHA  permissible  limit,  if 

(6)  Cardnooanidtv 

there  is  one.  and  (10  Any  other  exposure  Imit  recommended  by  the  preparer  of  the  MSOS. 
Whether  the  chemical  or  an  ingrsdtont  in  the  mixture  is  a  carcinogen  or  potential  carcinogen. 

(7)  Sate  use                  

See  the  sources  specified  in  §47.21  (Identifying  hazardous  chemicals). 
Precautions  for  safe  handHng  and  use  indudincMi)  Appropriate  hygtenic  practices,  (h)  Protec- 

tive  measures  during  repeir  and  mainlenance  of  contaminated  equipment,  and  (m)  Proce- 
dures tor  ctean-up  of  spiNs  and  leaks. 
GeneraNy  apfMcMe  control  measures  such  as  engineering  controls,  wortc  practices,  and  per- 

sonal protective  equipment, 
(i)  Emergency  medical  and  first-aid  procedures;  and  (i)  The  name,  address,  and  tetophone 

(101  D«*  prepared 

number  of  the  operator  or  ottier  responsibto  parly  who  can  provide  additional  information  on 
ihe  hazardous  chemical  and  approprtete  emergency  procedures. 
The  date  the  MSDS  was  prsparsd  or  last  changed. 

I47J3    ANwfWllveforhanrdeuei 

If  the  mine  produces  or  uses 
hazardous  waste,  the  operator  must 
provide  potentially  exposed  miners  and 
designated  representatives  access  to 
avai^le  information  for  the  hazardoxis 
waste  that — 

(a)  Identifies  its  hazardous  chemical 
components, 

(b)  Describes  its  physical  or  health 
hazards,  or 

(c)  Specifies  appropriate  protective 
measures. 

147.54    AvaitabHItyofanllSOS. 

The  operator  must  make  MSDSs 
accessible  to  miners  during  each  work 
shift  for  each  hazardous  chemical  to 
which  they  may  be  exposed  either — 

(a)  At  each  work  area  where  the 
hazardous  chemical  is  produced  or 
used,  or 

(b)  At  an  alternative  location, 
provided  that  the  MSDS  is  readily 
available  to  miners  in  an  emergency. 


I47J6 

The  operator  must — 

(a)  Retain  its  MSDS  for  as  long  as  the 
hazardous  chemical  is  known  to  be  at 
the  mine,  and 

(b)  Notify  miners  at  least  3  months 
before  disposing  of  the  MSDS. 


147.71  AeoeestoHaiCom 

Upon  request,  the  operator  must 
provide  access  to  all  HazCkim  materials 
required  by  this  part  to  miners  and 
designated  representatives,  except  as 
provided  in  §47.81  through  §  47.87 
(provisions  for  trade  secrets). 

147.72  Coat  for  eopiee. 

(a)  The  operator  must  provide  the  first 
copy  and  each  revision  of  the  HazCom 
material  without  cost. 


(b)  Fees  for  a  subsequent  copy  of  the 
HazCom  material  must  be  non- 
discriminatory and  reasonable. 

§47.73    Providing  taboto  and  IISOSs  to 


For  a  hazardous  chemical  produced  at 
the  mine,  the  operator  must  provide 
customers,  upon  request,  with  the 
chemical's  label  or  a  copy  of  the  label 
information,  and  the  chemical's  MSDS. 

Subpart  I— Tnid*  Socrot  Hazardouo 
ChofniCM 

§47 J1    Provtoiona  for  wIthhoMIng  trade 


(a)  Operators  may  withhold  the 
identity  of  a  trade  secret  chemical, 
including  the  name  and  other  specific 
identification,  from  the  written  list  of 
hazardous  chemicals,  the  label,  and  the 
MSDS,  provided  that  the  operator — 

(1)  Can  support  the  claim  that  the 
chemical's  identity  is  a  trade  secret. 
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(2)  Identifies  the  chemical  in  a  way 
that  it  can  be  referred  to  without 
disclosing  the  secret, 

(3)  Indicates  in  the  MSDS  that  the 
chemical's  identity  is  withheld  as  a 
trade  secret,  and 

(4)  Discloses  in  the  MSDS  information 
on  the  properties  and  effects  of  the 
hazardous  chemical. 

(b)  The  operator  must  make  the 
chemical's  identity  available  to  miners, 
designated  representatives,  and  health 
professionals  in  accordance  with  the 
provisions  of  this  subpart. 

(c)  This  subpart  does  not  require  the 
operator  to  disclose  process  or 
percentage  of  mixture  information, 
which  is  a  trade  secret,  imder  any 
circumstances. 

§  47 J2    Disdoaurs  of  information  to 
MSHA. 

(a)  Even  if  the  operator  has  a  trade 
secret  claim,  the  operator  must  disclose 
to  MSHA,  upon  request,  any 
information  which  this  subpart  requires 
the  operator  to  make  available. 

(b)  The  operator  must  make  a  trade 
secret  claim,  no  later  than  at  the  time 
the  information  is  provided  to  MSHA, 
so  that  MSHA  can  determine  the  trade 
secret  status  and  implement  the 
necessary  protection. 

§47J3    Discioeure  in  a  medical 


(a)  Upon  request  and  regardless  of  the 
existence  of  a  written  statement  of  need 
or  a  confidentiality  agreement,  the 
operator  must  immediately  disclose  the 
identity  of  a  trade  secret  chemical  to  the 
treating  health  professional  when  that 
person  determines  that — 

(1)  A  medical  emergency  exists,  and 

(2)  The  identity  of  the  hazardous 
chemical  is  necessary  for  emergency  or 
first-aid  treatment. 

(b)  The  operator  may  require  a  written 
statement  of  need  and  confidentiality 
agreement  in  accordance  with  the 
provisions  of  §  47.84  and  §  47.85  as  soon 
as  circumstances  permit. 

§47.84    Non-omargency  disclosure. 

Upon  request,  the  operator  must 
disclose  the  identity  of  a  trade  secret 
chemical  in  a  non-emergency  situation 
to  an  exposed  miner,  the  miner's 
designated  representative,  or  a  health 
professional  providing  services  to  the 
miner,  if  the  following  conditions  are 
met. 

(a)  The  request  is  in  writing. 

(b)  The  request  describes  in 
reasonable  detail  an  occupational  health 
need  for  the  information,  as  follows: 

(1)  To  assess  the  chemical  hazards  to 
which  the  miner  will  be  exposed. 


(2)  To  conduct  or  assess  health 
sampling  to  determine  the  miner's 
exposure  levels. 

(3)  To  conduct  reassignment  or 
periodic  medical  surveillance  of  the 
exposed  miner. 

(4)  To  provide  medical  treatment  to 
the  exposed  miner. 

(5)  "To  select  or  assess  appropriate 
personal  protective  equipment  for  the 
exposed  miner. 

16)  To  design  or  assess  engineering 
controls  or  other  protective  measures  for 
the  exposed  miner. 

(7)  "To  conduct  studies  to  determine 
the  health  efiiects  of  exposure. 

(c)  The  request  explains  in  detail  why 
the  disclosiire  of  the  following 
information  would  not  satisfy  the 
piupose  described  in  paragraph  (b)  of 
this  section: 

(1)  The  properties  and  effects  of  the 
chemical. 

(2)  Measures  for  controlling  the 
miner's  exposure  to  the  chemical. 

(3)  Methods  of  monitoring  and 
analyzing  the  miner's  exposure  to  the 
chemical. 

(4)  Methods  of  diagnosing  and 
treating  harmful  exposures  to  the 
chemical. 

(d)  The  request  describes  the 
procedures  to  be  used  to  maintain  the 
confidentiality  of  the  disclosed 
information. 

(e)  The  person  making  the  request 
enters  a  written  confidentiality 
agreement  that  he  or  she  will  not  use  the 
i^brmation  for  any  purpose  other  than 
the  health  needs  asserted  and  ^rees  not 
to  release  the  information  under  any 
circumstances,  except  as  authorized  by 
§  47.85,  by  the  terms  of  the  agreement, 
or  by  the  operator. 

§47 J5    Confidentieiity  agreement  end 


(a)  The  confidentiality  agreement 
authorized  by  §  47.84 — 

(1)  May  restrict  the  use  of  the  trade 
secret  chemical  identity  to  the  health 
purposes  indicated  in  the  written 
statement  of  need; 

(2)  May  provide  for  appropriate  legal 
remedies  in  the  event  of  a  breach  of  the 
agreement,  including  stipulation  of  a 
reasonable  pre-estimate  of  likely 
damages; 

(3)  Must  allow  the  exposed  miner,  the 
miner's  designated  representative,  or  the 
health  professional  to  disclose  the  trade 
secret  chemical  identity  to  MSHA; 

(4)  May  provide  that  the  exposed 
miner,  the  miner's  designated 
representative,  or  the  health 
professional  inform  the  operator  who 
provided  the  trade  secret  chemical 
identity  prior  to  or  at  the  same  time  as 
its  disclosure  to  MSHA;  and 


(5)  May  not  include  requirements  for 
the  posting  of  a  penalty  bond. 

(b)  Nothing  in  this  subpart  precludes 
the  parties  from  pursuing  non- 
contractual remedies  to  the  extent 
permitted  by  law. 

§47.86    Denial  of  a  writlen  request  for 
disclosure. 

To  deny  a  written  request  for 
disclosure  of  the  identity  of  a  trade 
secret  chemical,  the  operator  must — 

(a)  Put  the  denial  in  writing, 

(1)  Including  evidence  to  substantiate 
the  claim  that  the  chemical's  identity  is 
a  trade  secret, 

(2)  Stating  the  specific  reasons  why 
the  request  is  being  denied,  and 

(3)  Explaining  how  alternative 
information  will  satisfy  the  specific 
medical  or  occupational  health  need 
without  revealing  the  chemical's 
identity. 

(b)  Provide  the  denial  to  the  health 
professional,  miner,  or  designated 
representative  within  30  days  of  the 
request. 

§47J7    Review  of  der«M. 

(a)  The  health  professional,  miner,  or 
designated  representative  may  refer  the 
written  denial  to  MSHA  for  review.  The 
request  for  review  must  include  a  copy 
of— 

(1)  The  request  for  disclosure  of  the 
identity  of  the  trade  secret  chemical, 

(2)  TTie  confidentiality  agreement,  and 

(3)  The  operator's  written  denial. 

(b)  If  MSHA  determines  that  the 
identity  of  the  trade  secret  chemical 
should  have  been  disclosed,  the 
operator  will  be  subject  to  citation  by 
MSHA. 

(c)  If  MSHA  determines  that  the 
confidentiality  agreement  would  not 
sufficiently  protect  against  unauthorized 
disclosure  of  the  trade  secret,  MSHA 
may  impose  additional  conditions  to 
ensure  that  the  occupational  health 
services  are  provided  without  an  imdue 
risk  of  harm  to  the  operator. 

(d)  If  the  operator  contests  a  citation 
for  a  failure  to  release  the  identity  of  a 
trade  secret  chemical,  the  matter  will  be 
adjudicated  by  the  Federal  Mine  Safety 
and  Health  Review  Commission.  The 
Administrative  Law  Judge  may  review 
the  citation  and  supporting 
documentation  "in  camera"  or  issue 
appropriate  orders  to  protect  the  trade 
secret. 

Sul)p«rt  J— Exemptions 

§  47.91    Exemptions  from  the  HazCom 


A  hazardous  chemical  is  exempt  from 
this  part  under  the  conditions  described 
in  Table  47.91  as  follows: 
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Table  47.91.— Chemicals  and  Products  Exempt  from  this  HazCom  Standard 


Exefnption 


Article 


Biological  hazards 

Consumer  product  or  hazardous  substance  rsgulatad  by 
CPSC. 


Cosmetics,  drugs,  food,  food  additive,  color  additive, 
drinks,  alcoholic  beverages,  tobacco  and  tobacco  pnsd- 
ucts.  or  medical  or  veterinary  device  or  product,  includ- 
ing materials  intended  for  use  as  ingredients  in  such 
products  (such  as  flavors  and  fragrances). 

Radiation 


Wood  or  wood  products,  including  lumber 


Conditions  for  exemption 


If.  under  normal  conditions  of  use,  it— 

(1)  Releases  no  more  than  insignificant  amounts  of  a  hazardous  cfiemical.  and 

(2)  Poses  no  physical  or  health  risk  to  exposed  miners. 

AH  biotogk^l  hazards,  such  as  poisonous  plants,  insects,  and  micro-organisms. 

(1)  If  the  miner  uses  it  for  the  purpose  the  manufacturer  intended;  and 

(2)  Such  use  does  not  expose  the  miner  more  often  and  for  tonger  periods  than  ort»- 
n»ry  consumer  U80. 

When  intended  for  personal  consumplkxt  or  use. 


AH  k>nizing  or  non-tonizing  radiatkxi.  such  as  alpha  or  gamma.  mk:rowaves.  or  x- 
rays. 

If  they  do  not  release  or  otherwise  result  in  exposure  to  a  hazardous  chemnal  under 
normal  conditk)ns  of  use.  For  example,  wood  is  not  exempt  if  it  is  treated  with  a 
hazardous  chemical  or  if  it  wiH  be  subsequently  cut  or  sanded. 


147.92    ExempMonc  from  labeling. 

A  hazardous  chemical  is  exempt  from  subpart  E  of  this  part  under  the  conditions  described  in  Table  47.92  as 
follows: 

Table  47.92— Hazardous  Chemicals  Exempt  from  Labeling 


Exemption 

Chemical  substance,  consumer  product,  haz- 
ardous substance,  or  ptesticide. 
Hazardous  substance  

Hazardous  waste  

Raw  material  being  mined  or  processed  

Wood  or  wood  products,  inckiding  lumber  


Condttions  for  exemptton 


When  kept  in  its  manufacturer's  or  supplier's  original  packaging  labeled  under  other  federal  la- 
beling requirements. 

When  the  subject  of  remedial  or  removal  actton  under  the  Comprehensive  Environmental  Re- 
sponse, Compensatkx)  and  Liability  Act  (CERCLA)  in  accordance  with  EPA  regulatk>ns. 

When  regulated  by  EPA  under  the  SoKd  Waste  Disposal  Act  as  amended  by  the  Resource 
Conservatkm  and  Recovery  Act. 

While  on  mine  property,  except  when  the  container  hoWs  a  mixture  of  the  raw  material  and 
another  hazardous  chemical  and  the  mixture  is  found  to  be  hazardous  under  §47.21,  Identi- 
fying hazardous  ctwmkals. 

Wood  or  wood  products  are  always  exempt  from  labeling. 


PART  48— (AMENDED] 

9.  The  authority  citation  for  part  48 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811.  825. 

10.  Paragraph  (b)(1 3)  of  §48.5  is 
revised  to  read  as  follows: 

1 44A    TrainlnQ  of  new  mlnera;  miranNini 
I  of  kietnietton;  houre  of  inetnicllon. 


(13)  Health  and  safety  aspects  of  the 
tasks  to  which  the  new  miner  will  be 
assigned.  The  course  shall  include 
instruction  in  the  health  and  safety 
aspects  of  the  tasks  to  be  assigned, 
including  the  safe  work  procediues  of 
such  taskl.  the  mandatory  health  and 
safety  standards  pertinent  to  such  tasks, 
information  about  the  physical  and 
health  hazards  of  chemicals  in  the 
miner's  work  area,  the  protective 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program. 
*        •        •        •        • 


11.  Paragraph  (b)(ll)  of  §48.6  is 
revised  to  read  as  follows: 

f  48.6    Experienced  miner  training. 

(b)*  •  • 

(11)  Health  and  safety  aspects  of  the 
tasks  to  which  the  experienced  miner  is 
assigned.  The  course  must  include 
instruction  in  the  health  and  safety 
aspects  of  the  tasks  assigned,  including 
the  safe  work  procedures  of  such  tasks, 
information  about  the  physical  and 
health  hazards  of  chemicals  in  the 
miner's  work  area,  the  protective 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program.  Experienced  miners 
who  must  complete  new  task  training 
under  §  48.7  do  not  need  to  take  training 
under  this  paragraph. 
•        •        •        •        • 

12.  Paragraphs  (a)(1)  and  (c)  of  §  48.7 
are  revised  to  read  as  follows: . 


148.7    Training  of  miners  aaslgned  to  e 
teak  in  which  they  have  hed  no  previoue 
experience;  minimum  coursee  of 
instruction. 

(a)*  •  • 

(1)  Health  and  safety  aspects  and  safe 
operating  procedures  for  work  tasks, 
equipment,  and  machinery.  The  training 
shall  include  instruction  in  the  health 
and  safety  aspects  and  the  safe  operating 
procedures  related  to  the  assigned  tasks, 
including  information  about  the 
physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the    , 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program.  The 
training  shall  be  given  in  an  on-the-job 
environment;  and 
•        •        •        *        • 

(c)  Miners  assigned  a  new  task  not 
covered  in  paragraph  (a)  of  this  section 
shall  be  instructed  in  the  safety  and 
health  aspects  and  safe  work  procedures 
of  the  task,  including  information  about 
the  physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
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against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program,  prior  to 
performing  such  task. 

***** 

13.  Paragraphs  (c)  and  (d)  of  §48.8  are 
redesignated  as  paragraphs  (d)  and  (e) 
respectively,  and  new  paragraph  (c)  is 
added  to  read  as  follows: 

}48.8    Annual  refreelier  training  of  minora; 
minimum  couraea  of  inetruction;  houra  of 
inetruction. 

•        *        *        •        • 

(c)  Refresher  training  may  include 
other  health  and  safety  subjects  that  are 
relevant  to  mining  operations  at  the 
mine.  Reconunended  subjects  include, 
but  are  not  limited  to,  information  about 
the  physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program. 
***** 

14.  Paragraph  (b)(12)  of  §48.25  is 
revised  to  read  as  follows: 

§  48.25    Training  of  new  miners;  minimum 
couraea  of  inetruction;  houra  of  inetruction. 

***** 

(b)  *  •  * 

(12)  Health  and  safety  aspects  of  the 
tasks  to  which  the  new  miner  will  be 
assigned.  The  course  shall  include 
instructions  in  the  health  and  safety 
aspects  of  the  tasks  to  be  assigned, 
including  the  safe  work  procedures  of 
such  tasks,  the  mandatory  health  and 
safety  standards  pertinent  to  such  tasks, 
information  about  the  physical  and 
health  hazards  of  chemicals  in  the 
miner's  work  area,  the  protective 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program. 
***** 

15.  Paragraph  (b)(ll)  of  §48.26  is 
revised  to  read  as  follows: 

§  48.26    Experienced  miner  training. 

***** 

(b)  *  *  * 

(11)  Health  and  safety  aspects  of  the 
tasks  to  which  the  experienced  miner  is 
assigned.  The  course  must  include 
instruction  in  the  health  and  safety 
aspects  of  the  tasks  assigned,  including 
the  safe  work  procedures  of  such  tasks, 


information  about  the  physical  and 
health  hazards  of  chemicals  in  the 
miner's  work  area,  the  protective 
measures  a  miner  can  take  against  these 
hazards,  and  the  contents  of  the  mine's 
HazCom  program.  Experienced  miners 
who  must  complete  new  task  training 
under  §  48.27  do  not  need  to  take 
training  under  this  paragraph. 
***** 

16.  Paragraphs  (a)(1)  and  (c)  of  §48.27 
are  revised  to  read  as  follows: 

}  46^    Training  of  miners  aaalgned  to  a 
taak  in  which  they  have  had  no  previoua 
experience;  minimum  couraea  of 
inetruction. 

(a)*  *  * 

(1)  Health  and  safety  aspects  and  safe 
operating  procedures  for  work  tasks, 
equipment,  and  machinery.  The  training 
shall  include  instruction  in  the  health 
and  safety  aspects  and  safe  operating 
procedures  related  to  the  assigned  task, 
including  information  about  the 
physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program.  The 
training  shall  be  given  in  an  on-the-job 
environment;  and 
***** 

(c)  Miners  assigned  a  new  task  not 
covered  in  paragraph  (a)  of  this  section 
shall  be  instructed  in  the  safety  and 
health  aspects  and  safe  work  procedures 
of  the  task,  including  information  about 
the  physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  these  hazards,  and  the  contents 
of  the  mine's  HazCom  program,  prior  to 
performing  such  task. 
***** 

17.  Paragraphs  (c)  and  (d)  of  §  48.28 
are  redesignated  as  paragraphs  (d)  and 
(e)  respectively,  and  new  paragraph  (c) 
is  added  to  read  as  follows: 

§  48.28    Annual  refreaher  training  of 
minora;  minimum  couraea  of  instruction; 
houra  of  inetruction. 

***** 

(c)  Refresher  training  may  include 
other  health  and  safety  subjects  that  are 
relevant  to  mining  operations  at  the 
mine.  Recommended  subjects  include, 


but  are  not  limited  to,  information  about 
the  physical  and  health  hazards  of 
chemicals  in  the  miner's  work  area,  the 
protective  measures  a  miner  can  take 
against  these  has^ards,  and  the  contents 
of  the  mine's  HazCom  program. 


PART  56-[AMENDED] 

18.  The  authority  citation  for  part  56 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811. 

19.  Section  56.16004  is  revised  to  read 
as  follows: 

156.16004    Containers  for  hazardoua 
matariela. 

Containers  holding  hazardous 
materials  must  be  of  a  type  approved  for 
such  use  by  recognized  agencies. 

§56.20012    [Removed] 

20.  Section  56.20012  is  removed. 

PART  57— [AMENDED] 

21.  The  authority  citation  for  part  57 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811. 

22.  Section  57.16004  is  revised  to  read 
as  follows: 

§57.16004    Containera  for  hazardoua 
materiala. 

Containers  holding  hazardous 
materials  must  be  of  a  type  approved  for 
such  use  by  recognized  agencies. 

23.  Section  57.20012  is  removed. 

PART77-[AMENDED] 

24.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811. 

25.  Paragraph  (c)  of  §  77.208  is  revised 
to  read  as  follows: 

§77.208    Storage  of  matariela. 

***** 

(c)  Containers  holding  hazardous 
materials  must  be  of  a  type  approved  for 
such  use  by  recognized  agencies. 

*  ■     *        *        *        * 

|FR  Doc.  02-15396  Filed  6-17-02;  8:45  am] 
BILUNC  CODE  4S10-43-P 


^ 


Friday, 
June  21,  2002 


Part  m 

Environmental 
Protection  Agency 

40  CFR  Part  180 

Pesticide  Tolerance  Nomenclature 

Changes;  Technical  Amendment;  Final 

Rule 


42392 


Federal  Register / Vol.  67.  No.  120 /Friday.  June  21.  2002 /Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OP^20o^-oo4^:  FRL-neo-ij 

PMtictda  Tolaranca  Nonwnclatura 
CtiangM;  Tachnlcal  AmaiMlnMnt 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule:  technical 

amendment. 


SUmiARV:  this  document  makes  minor 
revisions  to  the  terminology  of  certain 
commodity  terms  listed  under  40  CFR 
part  180.  subpart  C.  EPA  is  taking  this 
action  to  establish  a  uniform  listing  of 
the  commodity  terms. 
DATES:  This  doounent  is  effective  June 
21.  2002. 

FOn  nWTNEfl  MFONMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Enviroiunental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW.. 
Washington.  DC  20460;  telephone 
number:  (703)  308-9368:  and  e-mail 
address:  jamerson.hoytOepa.gov. 

SUPPLEMENTARY  MFOMIATION: 

1.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Catagofies 

NAICS 

Examples  ot  polsn- 
tiaNy  affected  enti- 
ties 

Industry 

111 
112 
311 

32S32 

Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
tuihig 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docxunent.  and 
certain  other  related  dociunents  that 
might  be  available  electronicallv,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regidations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  dociiment  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federd  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_180/Title  40/40cfrl80  OO.html, 
a  beta  site  ciurentTy  under  development. 
To  access  an  electronic  copy  of  the 
commodity  data  base  entitled  Food  and 
Feed  Commodity  Vocabulary  go  to: 
http://www.epa.gov/pesticide8/ 
foodfeed/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0043.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
dociunents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociunents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  [>eriod  is  available 
for  inspection  in  the  Public  Information 
and  Records  integrity  Branch  (PIRIB). 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy..  Arlington.  VA.  bom  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background 

A.  What  Does  this  Technical 
Amendment  Do? 

EPA's  Office  of  Pesticide  Programs 
(OPP)  has  developed  a  commodity 
vocabulary  data  base  entitled  Food  and 
Feed  Commodity  Vocabulary.  The  data 
base  was  developed  to  consolidate  all 
the  major  OPP  commodity  vocabularies 
into  one  standardized  vocabulary.  As  a 
result,  all  future  pesticide  tolerances 
issued  under  40  CFR  part  180  will  use 


the  "preferred  conunodity  term"  as 
listed  in  the  aforementioned  data  base. 
This  final  rule  is  the  second  in  a  series 
of  documents  revising  the  terminology 
of  commodity  terms  listed  under  40  CFR 
part  180.  This  revision  process  will 
establish  a  uniform  presentation  of 
existing  commodity  terms  under  40  CFR 
part  180.  In  this  rule,  EPA  is  making  the 
following  format  changes  to  the 
terminology  of  commodity  terms  in  40 
CFR  part  180  to  the  extent  the 
terminology  is  not  already  in  this 
format: 

1 .  The  first  letter  of  the  commodity 
term  is  capitalized.  All  other  letters, 
including  the  first  letter  of  proper 
names,  are  t:hanged  to  lower  case. 

2.  Commodity  terms  are  listed  in  the 
singular  although  there  are  the 
following  exceptions:  including  the 
terms  "leaves",  "roots",  "tops", 
"greens",  "hulh".  "vines",  "fractions", 
"shoots",  and  "byproducts". 

3.  Hyphens  are  removed  frtim 
commodity  terms.  Example  -  "Cattle, 
meat  by-products"  is  revised  to  read 
"Cattle,  meat  byproducts". 

4.  Commodity  terms  are  amended  so 
that  generic  terms,  such  as  "com", 
"pea",  "cattle",  precede  modifying 
terms,  such  as  "field",  "dry". 
"8ummer".Examples  -  "Com,  field": 
"Pea.  dry";  and  "Squash,  summer",  not 
"field  com",  "dry  pea",  or  "Summer 
squash". 

5.  Abbreviated  terms  are  replaced 
with  the  appropriate  commodity  terms. 
Examples  -  "Hog  MBYP"  is  replaced 
with  "hog,  meat  byproducts".  K+CWHR 
is  replaced  with  "kemal  plus  cob  with 
husks  removed". 

6.  Parenthesis  are  replaced  with 
commas.  Example  -  "Cattle  meat 
byproducts  (except  kidney)"  is  replaced 
with  "Cattle,  meat  byproducts,  except 
kidney". 

7.  Combined  commodity  entries  are 
listed  separately.  Examples  •  'Goat, 
kidney  and  liver"  is  revised  to  read  as 
follows:  "Goat,  kidney",  and  "Goat. 
Uver". 

"Fat  of  cattle,  goat,  horse  and  sheep" 
is  revised  to  read  as  follows:  "Cattle, 
fat".  "Goat,  fat".  "Horse,  fat:",  "Sheep, 
fat" 

8.  Crop  group  terms  are  revised  to 
standardize  with  the  "Food  and  Feed 
Vocabulary".  Examples: 

i.  "Stonefruit  group"  is  revised  to  read 
"Fruit,  stone,  group". 

ii.  "Cucurbit  Vegetables  Crop  Group" 
is  revised  to  read  "Vegetable,  cucurbit, 
group". 

iii.  "Brassica  (cole)  leafy  vegetables" 
is  revised  to  read  "Vegetable,  brassica 
leafy,  group". 
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B.  Why  is  this  Technical  Amendment 
Issued  as  a  Final  Rule? 

Section  553  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C. 
553(b)(B),  provides  that,  when  an 
agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportimity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  technical 
amendment  final  without  prior  proposal 
and  opportiuiity  for  comment,  because 
today's  action  revises  commodity  terms 
listed  under  40  CFR  part  180,  subpart  C, 
in  a  manner  that  clearly  will  have  no 
impact  on  the  meaning  of  the  tolerance 
regulations.  For  example,  today's  action 
revises  commodity  terms  so  that  most 
are  in  singular  (e.g.,  "peach")  instead  of 
the  plural  (e.g.,  "peaches").  A  complete 
description  of  the  types  of  changes  that 
are  being  made  has  been  provided 
above.  EPA  has  determined  that  there  is 
no  need  to  public  conunent  on  such 
ministerial  changes  and  thus  that  there 
is  good  cause  under  5  U.S.C.  553(b)(B) 
for  dispensing  with  public  comment. 
While  EPA  believes  that  it  has  correctly 
identified  all  instances  where  these 
above-listed  revisions  need  to  be  made, 
the  Agency  would  appreciate  readers 
notifying  EPA  of  discrepancies, 
omissions,  or  technical  problems  by 
submitting  them  to  the  address  or  e-mail 
under  FOR  FURTHER  INFORMATION 
CONTACT.  These  will  be  corrected  in  a 
futiue  rule. 

m.  Regulatory  Assessment 
Requirements 

This  final  rufe  implements  technical 
amendments  to  the  Code  of  Federal 
Regulations  which  have  no  substantive 
impact  on  the  underlying  regulations, 
and  it  does  not  otherwise  impose  or 
amend  any  requirements.  As  such,  the 
Office  of  Management  and  Budget 
(OMB)  has  determined  that  a  technical 
amendment  is  not  a  "significant 
regulatory  action"  subject  to  review  by 
OMB  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  entitled  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  mle  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 


U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
C)rder  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  piu-suant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since  the 
action  does  not  require  the  issuance  of 
a  proposed  mle.  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.]  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensiire  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  action  does 
not  alter  the  relationships  or 
distribution  of  power  and 
responsibilities  established  by  Congress 
in  die  preemption  provisions  of  FFDCA 
section  408(n)(4).  For  these  same 
reasons,  thQ  Agency  has  determined  that 
this  mle  does  not  have  any  "tribal 
implications"  as  described  in  Executive 
Order  13175,  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (65  FR  67249,  November 
6,  2000).  Executive  Order  13175, 
requires  EPA  to  develop  an  accountable 
process  to  ensiu«  "meaningful  and 
timely  input  by  tribal  officials  in  the 


development  of  regulatory  policies  that 
have  tribal  implications."  "Policies  that 
have  tribal  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
mle  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175.' 
Thus,  Executive  Order  13175  does  not 
apply  to  this  mle. 

rV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
mle  in  the  Federal  Register.  This  final 
mle  is  not  a  "major  mle"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  ISO 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agriculttual  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  )une  11.  2002. 
Nfarcia  E.  Mulkey, 
Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  I,  part  180. 
subpart  C  is  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authorityi21  U.S.C.  321{q),  346(a)  and 
374. 

Part  180,  Subpart  C    [AmorKtod] 

2.  In  the  following  table,  change  the 
term  exactly  as  it  appears  in  the 
"Existing  Term"  colunm  to  read  exactly 
like  the  term  in  the  "New  Term" 
column  wherever  they  appear  in  subpart 
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C  and  realphabetize  the  entry  where 
appropriate:  c- 


Existing  Term 

New  Term 

Animal  feeds 

Animal  feed 

Artichoke  (globe) 

Artk^hoke.  globe 

Barley  (grain) 

Barley,  grain 

Barley  grain 

Barley,  grain 

Barley  (hay) 

Barley,  hay 

Bean  (succulent) 

Bean,  succulent 

Berry  (crop  group 
13) 

Berry  group 

Bluegrass  hay 

Bluegrass.  hay 

Cherries 

Cherry 

Chestnuts 

Chestnut 

Chili  peppers 

Pepper,  chHi 

Chinese  cabtMige 

Cabbage,  Chinese 

Covvpeas 

Cowpea 

Crabappies 

Crabapple 

Dried  Hops 

Hop,  dried  cones 

Eldert)erries 

Bdeberry 

Figs,  dried 

Fig.  dried  fnjit 

Figs 

Fig 

Filberts 

FitMft 

Flaxseed 

Flax,  seed 

Qalangairoot 

Qoatlddney 

Qoat.  kidney 

GUobe  artichoke 

Artk:hoke,  globe 

QrapefniitoN 

Qrapefnjit,  o« 

Qrasshay 

Qrass,  hay 

Qreens,  turnip 


Huckletwrries 


Tumip,  greens 


HucMeberry 


Existing  Term 


Kidney  x>f  cattle 


KMney,  cattle 


Kidney,  goat 


Kidney,  hog 


Kklney,  horse 


Kidney,  sheep 


•Kiwi  fruit 


Kumquats 


Lentils,  hay 


Lespedezahay 


Lettuce  (head) 


Lettuce  (leaf) 


Macadamia  nut 


Mamey  sapote 


Muskmekxis 


Existing  Term 


Apple,  dried  pomace 


Artichoke,  Jerusalem,  poethan^est 
Beet,  garden,  root 
Beet,  ganlen  (roots) 
Beet,  garden  (tops) 
Beet,  sugar  (roots) 


New  Term 


Cattle,  kkiney 


Cattle,  kkjney 


Goat,  kidney 


Hog.  kidney 


Horse,  kidney 


Sheep,  kidney 


Kiwifruit 


Kumquat 


Lentil,  hay 


Lespedeza.  hay 


Lettuce,  head 


Lettuce,  leaf 


Nut.  macadamia 


Sapote.  mamey 


Muskmelon 


Mustard,  greens 

Mustard  greens 

Mustard  green 

Mustard  greens 

Mustanjseed 

Mustard,  seed 

Oats 

Oat 

Oysters 

Oyster 

Papayas 

Papaya 

Parsley,  leaf 

Parsley,  leaves 

Parsnips  (root) 

Parsnip,  root 

Parsnips 

Parsi^ip 

Passk)nfniH 

Passkxifmit 

Pineapples 

Pineapple 

Pkims 

Ph«n 

Pome  fruit 

Fruit,  pome 

Quinces 

Quince 

Radishes 

Radish 

Existing  Term 

New  Term 

Safflower  (meal) 

Safflower,  meal 

Safflower  seed 

Safflower,  seed 

Safflower  seeds 

Safflower,  seed 

Squash  (summer) 

Squash,  summer 

Squash  (winter) 

Squash,  winter 

Sweet  com 

Com.  sweet 

Taniers 

Tanier 

Taro  (corms) 

Taro.  conn 

Timothy  (forage) 

Timothy,  forage 

Timothy  (hay) 

Timothy,  hay 

Tumip  greens 

Tumip.  greens 

Tumip  roots 

Tumip.  roots 

Turnips  (roots) 

Tumip.  roots 

Turnips 

Tumip 

Vetch  hay 

Vetch,  hay 

Wheat  (forage) 

Wheat,  forage 

Wheat  (grain) 

Wheat,  grain 

Wheat  (hay) 

Wheat,  hay 

Wheat  (straw) 

Wheat,  straw 

Wheat  bran 

Wheat,  bran 

Wheat  flour 

Wheat,  flour 

Wheat  forage 

Wheat,  forage 

Wheat  grain 

Wheat,  grain 

Wheat  hay 

Wheat,  hay 

Wheat  straw 

Wheat,  straw 

3.  In  the  following  table,  change  the 
term  exactly  as  it  appears  in  the 
"Existing  Term"  column  to  read  exactly 
like  the  term  in  the  "New  Term" 
column  wherever  they  appear  in  subpart 
C  and  realphabetize  the  entry  where 
appropriate: 


New  Term 


Apple,  dry  pomace 


Artk:hoke,  jemsalem,  posthan^est 


Beet,  garden,  roots 


Beet,  garden,  roots 


Beet,  garden,  tops 


Beet,  sugar,  roots 
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Existing  Term 

New  Term 

Beet,  sugar  (tops) 

Beet,  sugar,  tops 

Beet,  sugar,  pulp  (dried) 

Beet,  sugar,  dried  pulp 

Bean,  lima  (succulent  fonn) 

Bean,  lima,  succulent 

Bean,  lima  (succulent) 

Bean,  lima,  succulent 

Bermuda  grass,  forage 

Bermudagrass.  forage 

Bermuda  grass,  hay 

Bermudagrass.  hay 

Birdseed  mixtures,  postharvest 

Birdseed,  mixtures,  postharvest 

Birdsfoot  trefoil,  forage 

Trefoil,  birdsfoot.  forage 

Birdsfoot  trefoil,  hay 

Trefo«.  birdsfoot,  hay 

Brazil  nuts,  posthan^est 

Nut,  brazil,  postharvest 

Caneberries  crop  subgroup 

Caneberry  subgroup 

Com,  field,  stove 

Com,  fieki,  stover 

Com,  forage  (field) 

Com,  fiekl,  forage 

0 

Com,  forage,  fiekl 

Com,  fiekl,  forage 

Com,  forage,  pop 

Com.  pop,  forage 

Com,  forage,  sweet 

Com,  sweet,  forage                   g 

Chwory,  red  (tops)  (also  known  as  radkx:hk)) 

Radkx:hio 

Citrus  pulp,  dried 


Citrus,  pulp  (dried) 


Citrus  fruits  (except  mandarins) 


Citrus  firuits  crop  group 
Citrus  firuits  group 


Citrus  fruits 


Citrus  pulp,  dried,  postharvest 


Dried  citrus  pulp 


Fiekj  com  forage 


Fiekl  com  grain 


Fiekl  com  stover  (fodder) 


Fruit  group,  vegetable 


Fruit,  dtnis,  crop  group  10 


Fruit,  pome,  crop  group  1 1 


Fruit,  stone,  except  plum  prune,  fresh 
Fruit,  stone,  group  (except  plums) 


Goat  meat  byproducts 


Grape,  raisin  waste 


Grapefruit  pulp,  dried 
Grass,  canary,  annual,  seed 
Grass  (forage) 


Citrus,  dried  pulp 


CitniS,  dried  pulp 


Fruit,  citrus,  except  mandarin 


Fruit,  citrus,  group 


Fruit,  citrus,  group 


Fruit,  citrus 


Citrus,  cfired  pulp,  postharvest 


Citrus,  dried  pu^ 


Com.  fiekl,  forage 


Com.  fiekl.  grain 


Com.  fiekl.  stover 


Vegetable,  fmiting,  group 


Fruit,  citrus,  group 


Fruit,  pome,  group 


Fmit,  stone,  except  fresh  prune  plum 


Fruit,  stone,  group,  except  plum 


Goat,  nteat  byproducts 


Grape,  raisin,  waste 


Grapefruit,  dried  pulp 


Canarygrass.  annual,  seed 


Grass,  forage 
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Existing  Term 


Grass  forage 


Qraaa.  forage,  fodder,  and  hay,  group 
Grain  sorghum,  postharveat         


Leafy  greens,  subgroup 


Leafy  Brassfca  greens  crop  subgroup 

Leaf  petioles  crop  subgroup 

Legume  vegetable  foliage 


Legume  vegetable,  cannery  waste 
Pea,  blade-eyed,  poethao^est 
Peanut  soapstocfc 

Peanuts  

P1um-(frsah  prunes) 

Plums  (fresh  prunes) 


Pome  fruits  crop  group 
Pome  fruits  group 


Prune,  dried 


Prunes,  dried 


Prunes  (dried) 


Prunes,  fresh 


Pnjnes 


Sorghum,  bran 


Sorghum,  grain  (milo) 


Sorghum,  grain  forage 


Sorghum,  grain,  fodder  (stover) 


Soyt)ean  hulls 


Soyt)ean  seed 


Soyt)eanmeal 


Soybean  soapstode 


Soyt)ean  straw 


Soyt)eans 


Sugar  t>eet.  dried  pulp 


Sugar  boet,  pulp,  dried 


Sugar  beet,  molasses 
Sugar  beet  (roots) 


Sugar  beet,  roots 


Sugar  beets,  tops 


Sugart)eet  tops 


Sugarbeet,  top 


New  Term 


Grass,  forage 


Grass,  forage,  fodder  and  hay,  group 


Sorghum,  grain,  postharvest 


Leafy  greens  sut)group 


Brassica,  ieafy  greens,  subgroup 


Leafy  petioles  subgroup 


Vegetable,  legume,  foliage 


Vegetable,  legume,  cannery  waste 


Pea.  blackeyed.  postharvest 


Peanut,  soapstodt 


Peanut 


Plum,  prune,  fresh 


Plum,  prurw.  fresh 


Fruit,  pome,  group 


Fmit.  pome,  group 


Plum,  prune,  dried 


Plum,  prune,  dried 


Plum,  prune,  dried 


Plum,  prune,  fresh 


Plum,  prune 


Sorghum,  grain,  bran 


Sorghum,  grain,  grain 


Sorghum,  grain,  forage 


Sorghum,  grain,  stover 


Soyt)ean,  hulls 


Soytwan,  seed 


Soytwan,  meal 


Soyt)ean,  soapstock 


Soybean,  straw 


Soybean 


Beet,  sugar,  dried  pulp 


Beet,  sugar,  dried  pulp 


Beet,  sugar,  molasses 


Beet,  sugar,  roots 


Beet,  sugar,  roots 


Beet,  sugar,  tops 


Beet,  sugar,  tops 


Beet,  sugar,  tops 
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Existing  Temi 

New  Temi 

Sugart)eet,  tops 

Beet,  sugar,  tops 

Sugart)eet,  root 

Beet,  sugar,  roots 

Sugarbeet,  roots 

Beet,  sugar,  roots 

Sugarbeet  molasses 

Beet,  sugar,  molasses 

Sugar  beet 

Beet,  sugar 

Sugar  cane,  cane 

Sugarcane,  cane 

Sugar-cane 

Sugarcane 

Sugarcane  forage 

Sugarcane,  forage 

Sunflower  meal 

Sunflower,  meal 

Sunflower  oil 

Sunflower,  oil 

Sunflower  seed 

Sunflower,  seed 

Sunflower  seeds 

Sunflower,  seed 

Sunflower,  hulls 

Sunflower,  seed,  hulls 

Sweet  com,  forage 

Com,  sweet,  forage 

Tomato  (products)  concentrated 

Tomato,  concentrated  products 

Tomato  products,  concentrated 

Tomato,  concentrated  products 

Tomato  paste 

Tomato,  p&ste 

Tomato  pomace,  dried 

Tomato,  dry  pomace 

Tomato  puree 

Tomato,  puree 

Tree  nut  group 

Nut,  tree,  group 

Tree  nuts  group  (except  almond  hulls) 

Nut,  tree,  group 

Tree  nuts  group 

Nut,  tree,  group 

If  180.106. 180.121. 180.182, 180.205. 
180.254. 180.298. 180.317. 180.328. 180.377. 
180.378, 180.379,  and  180.381    [Amended] 

4.  The  tables  to  §§  180.106(a), 
180.121(a)(3),  180.182(a)(1).  180.205(b). 
180.254(c),  180.298(a)(1),  180.317(a), 
180.328(a).  180.377(a)(1),  180.378(b). 
180.379(a)(1).  and  180.381(a).  are 
amended  by  changing  the  term 
"Artichoke"  to  read  "Artichoke,  globe". 

5.  Section  180.275  is  amended  by 
removing  from  the  table  in  paragraph 
(a)(1)  the  term  entry  "Cherry  (sweet  and 
sour)"  and  by  adding  the  following 
entries  alphabetically: 

§180.275    Chlorothaionil;  tolerances  for 
residues. 


Commodity 


Cherry,  tart 


Parts  per  mil- 
lion 


0.5 


6.  Section  180.412  is  amended  by 
removing  from  the  table  in  paragraph  (a) 
the  entry  for  the  term  "Cherry  (sweet 
and  sour)  and  by  adding  alphabetically 
the  following  entries: 


7.  Section  180.443  is  amended  by 
deleting  from  the  table  in  paragraph  (a) 
the  entry  for  the  term  "Cherry  (sweet 
and  sour)"  and  by  adding  the  following 
entries: 

§180.443    Myclobutanil;  tolerances  for 
residues. 


§180.412 
residues. 


Sethoxydim;  tolerances  for 


Commodity 

Parts  per  mil- 
lion 

*             •             • 
Cherry,  sweet  

*                           • 

0.5 

Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

•  • 

Cherry,  sweet  ... 
Cherry,  lart 

•  • 

0.2 

0.2 

•           • 

* 

None 
None 

• 

ComrtxxMy 

Parts  per  mil- 
lion 

•                           •                           • 

Cherry,  sweet 

Cherry,  tart 

«              •              • 

•  • 

SjO 

5.0 

•  • 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-7223-7] 
RIN  2060-AH02 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Surface 
Coating  of  Wood  BulkNng  Producta 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  wood  building 
products  surface  coating  operations.  The 
EPA  estimates  that  there  are 
approximately  205  major  source 
facilities  in  the  wood  building  products 
(surface  coating)  source  category  that 
emit  hazardous  air  pollutants  (HAP), 
such  as  xylene,  toluene,  ethyl  benzene, 
ethylene  glycol  butyl  ether  (EGBE). 
other  glycol  ethers,  methyl  ethyl  ketone 
(MEK),  methyl  isobutyl  ketone  (MIBK), 
methanol,  styrene,  and  formaldehyde. 
As  proposed,  the  standards  are 
estimated  to  reduce  HAP  emissions  by 
3,200  megagrams  per  year  (Mg/yr) 
(3.500  tons  per  year  (tpy))  or  by  61 
percent.  The  reduction  in  HAP 
emissions  would  be  achieved  by 
requiring  all  major  source  facilities  that 
apply  a  siuface  coating  to  a  wood 
building  product  to  meet  the  HAP 
emission  standards  reflecting  the 
application  of  the  maximum  achievable 
control  technology  (MACT). 
DATES:  Comments.  Submit  comments  on 
or  before  August  20.  2002. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speaik  at  a  public 
hearing,  they  should  do  so  by  July  11. 
2002.  If  requested,  a  public  hearing  will 
be  held  within  approximately  30  days 
following  publication  of  this  notice  in 
the  Federal  Register. 
AOORCSSES:  Comments.  By  U.S.  Postal 
Service,  send  conunents  (in  duplicate  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  Number  A-97-52, 
U.S.  EPA.  1200  Pennsylvania  Avenue. 
NW.  Washington.  DC  20460.  In  person 
or  by  courier,  deliver  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102).  Attention  Docket  Number 
A-97-52.  U.S.  EPA.  401  M  Street.  SW. 
Room  M-1500.  Washington.  DC  20460. 
The  EPA  requests  a  separate  copy  also 
be  sent  to  the  contact  person  listed  in 
FOR  FURTHCR  INFORMATION  CONTACT. 

PuWjc  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  our  Office  of 


Administration  audjtorium  in  Research 
Triangle  Park.  North  Carolina.  You 
should  contact  Ms.  Janet  Eck.  Coatings 
and  Consumer  Product  Group.  Emission 
Standards  Division  (C539-03),  U.S. 
EPA,  Research  Triangle  Park,  North 
Carolina  27711.  telephone  number  (919) 
541-7946.  to  request  to  speak  at  a  public 
hearing  or  to  find  out  if  a  hearing  will 
be  held. 

Docket.  Docket  No.  A-97-52  contains 
supporting  information  used  in 
developing  the  proposed  standards.  The 
docket  is  located  at  the  U.S.  EPA.  401 
M  Street,  SW,  Washington.  DC  20460  in 
Room  M-1500.  Waterside  Mall  (ground 
floor),  and  may  be  inspected  from  8:30 
a.m.  to  5:30  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vinson  Hellwig.  Coatings  and  Consumer 
Products  Group,  Emissions  Standards 
Division  (C539-03).  U.S.  EPA.  Research 
Triangle  Park.  North  Carolina  27711; 
telephone  number  (919)  541-2317; 
facsimile  number  (919)  541-5689; 
electronic  mail  (e-mail)  address: 
hellwig.vinson@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Comments.  Comments  and  data  may  be 
submitted  by  e-mail  to:  a-and-r- 
docketOepa.gov.  Electronic  comment^ 
must  be  submitted  as  an  ASCII  file  to 
avoid  the  use  of  special  characters  and 
encryption  problems  and  will  also  be 
accepted  on  disks  in  WordPerfect*  file 
format.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  number:  A-97-52.  No 
confidential  business  information  (CBI) 
should  be  submitted  by  e-mail. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Mr.  Vinson  Hellwig.  c/o 
OAQPS  Document  Control  Officer 
(C404-02).  U.S.  EPA,  Research  Triangle 
Park.  NC  27711.  The  EPA  will  disclose 
information  identified  as  CBI  only  to  the 
extent  allowed  by  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  EPA, 
the  information  may  be  made  available 
to  the  public  without  further  notice  to 
the  commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 


as  to  whether  a  hearing  is  to  be  held 
should  contact  Ms.  Janet  Eck.  Coatings 
and  Consumer  Products  Group. 
Emission  Standards  Division(C539-03), 
U.S.  EPA.  Research  Triangle  Park.  NC 
27711;  telephone  number  (919)  541- 
7946  at  least  2  days  in  advance  of  the 
public  hearing.  Persons  interested  in 
attending  the  public  hearing  should  also 
contact  Ms.  Eck  at  least  2  days  in 
advance  of  the  public  hearing  to  verify 
the  time.  date,  and  location  of  the 
hearing.  The  public  hearing  will  provide 
interested  parties  the  opportunity  to 
present  data,  views,  or  arguments 
concerning  the  proposed  emission 
standards. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  hilemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  Clean 
Air  Act  (CAA).)  The  regulatory  text  and 
other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  and  Radiation 
Docket  and  Information  Center  by 
calling  (202)  260-7548.  A  reasonable  fee 
may  \m  charged  for  copying  docket 
materials. 

World  Wide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  proposed  rule 
will  also  be  available  on  the  WWW 
through  the  Technology  Transfer 
Network  (TTN).  Following  signature  by 
the  Administrator,  a  copy  of  the 
proposed  rule  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules  at 
http://www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Entities.  The  source 
category,  which  is  divided  into  the  five 
subcategories  listed  in  Table  1,  includes 
facilities  that  apply  coatings  to  wood 
building  products.  In  general,  facilities 
that  coat  wood  buildi^  products  are 
covered  under  the  Standard  Industrial 
Classification  (SIC)  and  North  American 
Industrial  Classification  System 
(NAICS)  codes  listed  in  Table  1. 
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all  facilities  classified  under  the  SIC  and     of  the  classifications  cover  products 
NAICS  codes  in  Table  1  will  be  subject       outside  the  scope  of  the  NESHAP  for 
to  the  proposed  standards  because  some     wood  building  products. 


However,  facilities  classified  imder 
other  SIC  or  NAICS  codes  may  be 
subject  to  the  proposed  standards.  Not 

Table  1.— Subcategories  and  Entities  Potentially  Regulated  by  the  Proposed  Standards 


Examples  of  regulated  entities  include 

Subcategory 

SIC 

■ 

NAICS 

those  facilities  that  apply  a  surface  coat- 
ing to.  .  . 

1.  Doors  and  Windows  ..: 

2431,2499« 

321911.321918.  321999* 

Doors  and  windows  and  any  miHworIc  artd 
moulding  associated  with  doors  and 
windows. 

2.  Flooring 

2426,  2421,2499" 

321918.  321999- 

Solid  wood  floonng,  engineered  wood 
fkXKing,  laminated  flooring,  and  any 
millwork  or  mouldmg  associated  \Mith 
floortng. 

3.  Interior  WaH  PaneKng  and 

2435,  2499* 

321211.321999- 

Interior  wall  paneling  or  tiieboard. 

TMboam. 

4.  Other  Interior  Panels  

2435.  2436.  2493.  2499-  

321211.       321212,       321219, 

Panels  used  for  purposes  ottwr  than  mle- 

321999-. 

rior  wall  paneling,  such  as  sheathing, 
insulation  t>oard.  pegtx>ard.  and  ceiling 
tiles. 
Panel  siding,  trimboard,  lap  siding,  trim 

5.  Exterior  Siding,  Doorskins, 

2435.  2493.  2499* 

321211.  321219.  321999* 

ar>d  Miscellaneous. 

associated  with  siding,  doorskms,  and 
ottter  misoellanaous  wood  products 

•The  subcategory  of  the  SIC  code  and  NAICS  code  depends  on  the  final  end  use  of  the  product. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  subcategories  and 
entities  likely  to  be  regulated  by  this 
action.  To  determine  whether  your 
coating  operation  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §63.4681  of  the 
proposed  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Background  Information  Document 
and  Economic  Impact  Analysis.  The 
Background  Information  Docxunent 
(BID)  and  the  Economic  Impact  Analysis 
(EIA)  for  the  proposed  rule  may  be 
obtained  from  the  TTNWeb;  the  wood 
building  products  (surface  coating) 
docket  (A-97-52);  the  EPA  Library 
(MD-35),  Research  Triangle  Park,  North 
Carolina  27711,  telephone  (919)  541- 
2777;  or  the  National  Technical 
Information  Service  (NTIS),  5285  Port. 
Royal  Road,  Springfield,  Virginia  22161, 
telephone  (703)  487-4650.  Please  refer 
to  "Background  Information 
Document — ^National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  the  Wood  Building 
Products  (Sur&ce  Coating)  Industry" 
(EPA-453/R-00-O03)  and  the  "Industry 
Profile:  Wood  Building  Products 
Industry"  (EPA-453/R-01-O02). 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

L  Background 

A.  What  is  the  source  of  authority  for 
development  of  NESHAP? 

B.  What  criteria  are  used  in  the 
development  of  NESHAP? 


'  C.  What  ate  the  health  effects  associated 
with  HAP  emissions  from  surface  coating 
of  wood  building  products? 

n.  Summary  of  the  Proposed  Rule 

A.  What  source  categories  and 
sulx:ategories  are  affected  by  the 
proposed  rule? 

B.  What  is  the  relationship  to  other  rules? 

C.  What  are  the  primary  sources  of 
emissions  and  what  are  the  emissions? 

D.  What  is  the  affected  source? 

E.  What  are  the  emission  limits,  operating 
limits,  and  work  practice  standards? 

F.  When  must  I  comply  with  the  proposed 
rule? 

G.  What  are  the  testing  and  initial 
compliance  requirements? 

H.  What  are  the  continuous  compliance 

provisions? 
I.  What  are  the  notification,  recordkeeping, 
and  reporting  requirements? 
m.  Rationale  for  Selecting  the  Proposed 

Standards 
.   A.  How  did  we  select  the  source  category 
and  subcategories? 

B.  How  did  we  select  the  regulated 
pollutants? 

C.  How  did  we  select  the  affected  source? 

D.  How  did  we  determine  the  basis  and 
level  of  the  proposed  standards  for  new 
or  reconstructed  and  existing  sources? 

E.  How  did  we  select  the  format  of  the 
proposed  standards? 

F.  How  did  we  select  the  testing  and  initial 
compliance  requirements? 

G.  How  did  we  select  the  proposed 
continuous  compliance  requirements? 

H.  How  did  we  select  notification, 
recordkeeping,  and  reporting 
requirements? 
IV.  Summary  of  Environmental,  Energy,  and 
Economic  Impacts 

A.  What  are  the  air  impacts? 

B.  What  are  the  cost  impacts? 

C.  What  are  the  economic  impacts? 

D.  What  are  the  non-air  health, 
environmental,  and  energy  impacts? 


V.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  that  significantly 
Affect  Energy  Supply,  Distribution,  or 
Use 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
R^ulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601,  ef  seq. 

H.  Paperwori:  Reduction  Act 
I.  National  Technology  Transfer  and 
Advancement  Act 

I.  Background 

A.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  of  HAP 
and  to  establish  NESHAP  for  the  hsted 
source  categories  and  subcategories.  The 
Flatwood  Paneling  (Stirface  Coating) 
category  of  major  sources  was  listed  on 
July.  16. 1992  (57  FR  31576)  under  the 
Surface  Coating  Processes  industry 
group.  The  name  of  the  source  category 
was  subsequently  changed  to  Wood 
Building  I^oducts  (Surfrice  Coating)  on 
November  18. 1999  (64  FR  63025)  to 
reflect  more  accurately  the  types  of 
siu^ace  coating  operations  currently 
used  in  the  industry.  Major  sources  of 
HAP  are  those  that  emit  or  have  the 
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potential  to  emit  equal  to  or  greater  than 
9.1  Mg/yr  (10  tpy)  of  any  one  HAP  or 
22.7  Mg/yr  (25  tpy)  of  any  combination 
of  HAP. 

B.  What  Criteria  Are  Used  in  the 
Development  ofNESHAP? 

Section  112  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  or  reconstructed 
and  existing  major  sources.  The  CAA 
requires  the  NESHAP  to  reflect  the 
maximum  degree  of  reduction  in 
emissions  of  HAP  that  is  achievable. 
This  level  of  control  is  commonly 
referred  to  as  the  MACT. 

The  MACT  floor  is  the  minimnm 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensures  that  the  standard  is  set  at  a  level 
that  assures  that  all  major  sources 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  or  reconstructed 
sources,  the  MACT  floor  cannot  be  less 
stringent  than  the  emission  control  that 
is  achieved  in  practice  by  the  best- 
controlled  similar  soiuce.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new  or 
reconstructed  sources,  but  they  cannot 
be  less  stringent  than  the  average 
emission  limit  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best-performing  five  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
the  cost  of  achieving  the  emission 
reductions,  any  non-air  quality  health 
and  environmental  impacts,  and  energy 
requirements. 

C.  What  Are  the  Health  Effects 
Associated  With  HAP  Emissions  From 
Surface  Coating  of  Wood  Building 
Products? 

The  primary  HAP  emitted  from  the 
surface  coating  of  wood  building 

Eroducts  include  xylene,  toluene,  ethyl 
enzene,  EGBE.  and  glycol  ethers  (not 
including  EGBE).  These  compounds 
account  for  more  than  84  percent  of  the 
nationwide  HAP  emissions  from  this 
source  category.  Other  HAP  identified 
in  emissions  include  MEK,  MIBK, 
methanol,  styrene,  and  formaldehyde. 
The  HAP  that  would  be  controlled  with 
the  proposed  rule  are  associated  with  a 
variety  of  adverse  health  efiiects.  These 
adverse  health  effects  include  chronic 


health  disorders  (e.g.,  irritation  of  the 
lungs,  eyes,  and  mucus  membranes  and- 
effects  on  the  central  nervous  system) 
and  acute  health  disorders  (e.g.,  lung 
irritation  and  congestion,  alimentary 
effects  such  as  nausea  and  vomiting, 
and  efiiects  on  the  central  nervous 
system). 

We  do  not  have  the  type  of  current 
detailed  data  on  each  of  the  facilities 
covered  by  the  proposed  emission 
standards  for  this  subcategory  and  the 
people  living  around  the  ncilities  that 
would  be  necessary  to  conduct  an 
analysis  to  determine  the  actual 
population  exposures  to  the  HAP 
emitted  bom  these  facilities  and 
potential  for  resultant  health  efiiocts. 
Therefore,  we  do  not  know  the  extent  to 
which  the  adverse  health  exacts 
described  above  occur  in  the 
populations  surroxmding  these  facilities. 
However,  to  the  extent  the  adverse 
effects  do  occur,  the  proposed  nile 
would  reduce  emissions  and  subsequent 
exposures. 

n.  Sunmiary  of  die  Propoeed  Role 

A.  What  Source  Categories  and 
Subcategories  Are  Affected  by  the 
Proposed  Rule? 

The  proposed  rule  would  apply  to 
you  if  you  own  6r  operate  a  wood 
building  products  surface  coating 
facility  that  uses  at  least  4,170  liters 
(1,100  gallons  (gal))  of  coatings  per  year 
and  is  a  major  source,  is  located  at  a 
major  source,  or  is  part  of  a  major  source 
of  HAP  emissions,  whether  or  not  you 
manufacture  the  wood  building  product 
substrate.  The  surface  coating 
operations  are  not  required  to  be  major 
sources  of  HAP  emissions  in  order  for 
the  siuiace  coating  operations  at  a  nujor 
source  facility  to  be  covered  by  the 
proposed  rule.  As  long  as  some  part  of 
the  total  fadlity  causes  it  to  be  a  major 
source  (e.g.,  the  wood  substrate 
manufacturing  process),  the  surface 
coating  operations  would  be  subject  to 
the  proposed  standards. 

We  have  defined  a  wood  building 
products  surface  coating  facility  as  any 
facility  engaged  in  the  finishing  or 
laminating  of  a  wood  building  product. 
A  wood  building  product  is  any  product 
that  contains  more  than  50  percent  by 
weight  wood  or  wood  fiber  and  is  used 
in  the  construction,  either  interior  or 
exterior,  of  a  residential,  commercial,  or 
institutional  building.  As  explained 
later,  we  have  established  five 
subcategories  in  the  wood  building 
products  surface  coating  source 
category,  including:  (1)  Doors  and 
windows:  (2)  flooring;  (3)  interior  wall 
paneling  and  tileboard;  (4)  other  interior 
panels;  and  (5)  exterior  siding. 


doorskins,  and  miscellaneous  (see  Table 
1  of  this  preamble). 

Facilities  that  manufacture  or  apply 
surface  coatings  to  prefabricated/ 
premanufactured  or  mobile/modular 
homes  are  not  subject  to  the  proposed 
NESHAP  requirements.  These  facilities 
were  found  to  have  very  low  -or  no-HAP 
emissions  because  coatings  applied  to 
these  homes  are  typically  waterbome 
(latex)  formulations.  Based  on  the  data 
submitted  by  70  of  these  facilities,  no 
major  soiut:es  of  HAP  emissions  were 
identified  in  the  database  (docket  A-97- 
52). 

You  would  not  be  subject  to  the 
proposed  rule  if  your  wood  building 

firoducts  surface  coating  facility  is 
ocated  at  an  area  source.  An  area  source 
of  HAP  is  any  facility  that  has  the 
potential  to  emit  HAP  but  is  not  a  major 
source.  You  may  establish  area  source 
status  by  liipiting  the  source's  potential 
to  emit  HAP  through  appropriate 
mechanisms  avail^le  through  the 
permitting  authority. 

The  source  category  does  not  include 
research  or  laboratory  facilities; 
janitorial,  building,  and  facility 
construction  or  maintenance  operations; 
or  hobby  shops  that  are  operated  for 
personal  rather  than  for  commercial 
purposes.  The  source  category  also  does 
not  include  coating  applications  using 
handheld  nonrefillable  aerosol 
containers. 

B.  What  Is  the  Relationship  to  Other 
Rules? 

Afiiected  sources  subject  to  the 
proposed  rule  may  also  be  subject  to 
other  rules.  We  specifically  request 
comments  on  how  monitoring, 
recordkeeping,  and  reporting 
requirements  can  be  consolidated  for 
sources  that  are  subject  to  more  than 
one  rule. 

Some  wood  building  products  surface 
coating  facilities  also  manufactiue  the 
substrate  that  is  subsequently  coated. 
Any  process  associated  %vith  wood 
builcnng  products  substrate 
manufacturing  would  be  subject  to  the 
future  NESHAP  for  plywood  and 
composite  wood  products  (future  40 
CFR  part  63.  subpart  DDDD). 

Some  wood  building  products  surface 
coating  facilities  manufacture  products 
that  are  used  in  the  production  of  wood 
fumitiue  or  wood  furniture 
components.  These  wood  building 
products  are  subject  to  the  NESHAP  for 
wood  furniture  manufacturing 
operations  (40  CFR  part  63.  subpart  JJ)- 
Trie  surface  coating  of  millwork  and 
trim  associated  with  cabinet 
manufacturing  is  also  covered  under  the 
wood  furniture  NESHAP. 
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Wood  treatment  and  preservation 
operations,  which  were  delisted  from 
the  source  category  list,  would  not  be 
subject  to  the  wood  building  products 
(surface  coating)  NESHAP.  Wood 
treatment  and  preservation  operations 
include  wood  treatment  or  fire  retardant 
operations  located  at  wood  building 
product  facilities  that  involve 
impregnating  the  wood  product  with  the 
wood  treatment  chemicals  or  fire 
retardant  by  using  a  retort  or  other 
pressure  vessel.  This  includes 
operations  that  are  normally  not 
considered  coating  operations.  We 
request  specific  comments  on  the  wood 
treatment  and  fire  retardant  operations. 

C.  What  Are  the  Primary  Sources  of 
Emissions  and  What  Are  the  Emissions? 

Emissions  from  coating  application 
and  drying/curing  account  for  most  of 
the  HAP  emissions  from  wood  building 
products  surface  coating  operations.  The 
remaining  emissions  are  primarily  from 
mixing  and/or  thinning  and  cleaning 
operations.  In  most  cases,  HAP 
emissions  from  surface  preparation, 
storage,  handling,  and  waste/wastewater 
operations  are  relatively  small. 

Available  emission  data  collected 
during  the  development  of  the  proposed 
NESHAP  show  that  the  primary  organic 
HAP  emitted  from  the  siu-face  coating  of 
wood  building  products  includes 
xylene,  toluene,  ethyl  benzene,  EGBE, 
and  other  glycol  ethers.  These 
compounds  accoimt  for  84  percent  of 
this  soiut:e  category's  nationwide 
organic  HAP  emissions.  Other 
significant  organic  HAP  identified 
include  MEK,  MIBK,  medianol,  styrene, 
and  formaldehyde. 

Based  on  information  reported  in 
survey  responses  during  the 
development  of  the  proposed  NESHAP, 
inorganic  HAP,  including  chromium, 
manganese,  and  antimony  compounds, 
are  components  of  some  coatings  used 
by  this  source  category.  No  inorganic 
HAP  were  reported  in  thinners  or 
cleaning  materials.  Most  of  the  coating 
operations  do  not  cause  the  coating 
material  to  become  airborne.  Where 
spraying  is  performed,  most  of  the 
inorganic  HAP  components  remain  as 
solids  in  the  dry  coating  film  on  the 
parts  being  coated  or  are  deposited  on 
the  walls,  floor,  and  grates  of  the  spray 
booths  in  which  they  are  applied.  Some 
of  the  inorganic  HAP  particles  are 
entrained  in  the  spray  booth  exhaust  air. 
Spray  booths  in  the  wood  building 
products  industry  typically  have  either 
water  ciutains  or  dry  filters  to  remove 
overspray  particles.  Therefore,  inorganic 
HAP  emission  levels  are  expected  to  be 
very  low  and  have  not  been  quantified. 


D.  What  Is  the  Affected  Source? 

We  define  an  afiected  source  as  a 
stationary  source,  a  group  of  stationary 
sources,  or  part  of  a  stationary  source  to 
which  a  specific  emission  standard 
applies.  Tlie  proposed  rule  defines  the 
affected  source  as  the  collection  of  all 
operations  associated  with  the  surface 
coating  of  wood  building  products. 
These  operations  include  preparation  of 
a  coating  for  application  (e.g.,  mixing 
with  thinners);  surface  preparation  of 
the  wood  building  products;  coating 
application,  curing,  and  drying 
equipment;  equipment  cleaning;  and 
storage,  transfer,  and  handling  of 
coatings,  thinners,  cleaning  materials, 
and  waste  materials. 

E.  What  Are  the  Emission  Limits, 
Operating  Limits,  and  Work  Practice 
Standards? 

Emission  Limits.  We  are  proposing  to 
limit  organic  HAP  emissions  from  each 
new  or  reconstructed  affected  source 
using  the  emission  limits  in  Table  2. 
The  proposed  emission  limits  for  each 
existing  affected  source  are  given  in 
'Table  3.  These  limits  are  based  on  five 
subcategories  that  group  similar 
operations  and  tjrpes  of  coatings.  We 
request  specific  comments  on  the 
proposed  emission  limits  for  both 
existing  and  new  or  reconstructed 
sources  for  these  subcategories.  You  can 
choose  from  several  compliance  options 
in  the  proposed  rule  to  achieve  the 
emission  limits.  You  could  comply  by 
appl)ring  materials  (coatings,  thinners, 
and  cleaning  materials)  that  meet  the 
emission  limits,  either  individually  or 
collectively.  You  could  also  use  a 
capture  system  and  add-on  control 
device  to  meet  the  emission  limits  or 
comply  by  using  a  combination  of  both 
approaches. 

Some  wood  building  products 
facilities  surface  coat  more  than  one 
product,  and  occasionally  the  products 
are  in  different  subcategories.  For 
piirposes  of  the  proposed  standards, 
those  affected  sources  coating  midtiple 
products  covered  by  two  or  more 
subcategories  must  maintain  product-or 
subcategory-specific  records  in  order  to 
demonstrate  compliance  with  each 
applicable  emission  limit  for  all 
products  coated  at  the  affected  source. 


Table  2.— Emission  Limits  for  New 
OR  Reconstructed  Affected 
Sources 


The  organic 

HAP  emission 

limit  you  must 

meet,  in  lulo- 

For  any  affected  source  ap- 

grams(kg) 

ptying  coating  to.  .  . 

HAP/Mer  sol- 

(pounds  (K)) 

HAP/oal  sol- 

idsUs: 

1.  Doors  and  windows 

0.06  (0.48) 

2.  Flooring 

0.00  (0.00) 

3.  Interior  wall  paneling  or 

tileboard  

0.00(0.04) 

4.  Other  interior  panels 

0.00  (0.00) 

5.  Exterior  siding,  doorskins. 

and  miscellaneous  

0.00  (0.00) 

Table  3. — Emission  Limits  for 
Existing  Affected  Sources 


For  any  affected  source  ap- 
plying coating  to.  .  . 


1.  Doors  and  wirxlows 

2.  Rooring 

3.  Interior  wall  paneling  or 
tilet)oard  

4.  Other  intenor  panels 

5.  Exterior  skiing,  doorskins, 
and  miscellaneous  


The  organc 
HAP  emisskxi 
limit  you  must 

meet,  in  kg 
HAP/Nter  sol- 
ids (R)  HAP/gal 

solkls).  is: 


0.17(1.45) 
0.09  (0.78) 

0.18(1.53) 
0.00(0.01) 

0.01  (0.06) 


Operating  Limits.  If  you  reduce 
emissions  by  using  a  captiire  system  and 
add-on  control  device  (other  than  a 
solvent  recovery  system  for  which  you 
conduct  a  liquid-liquid  material 
balance),  the  proposed  operating  limits  • 
would  apply  to  you.  These  limits  are 
site-specific  parameter  limits  you 
determine  during  the  initial 
performance  test  of  the  system.  For 
capture  systems  that  are  not  permanent 
total  enclosures  (PTE),  you  would 
establish  average  volumetric  flow  rates 
or  duct  static  pressure  limits  for  each 
capture  device  (or  enclosure)  in  each 
captiire  system.  For  captvue  systems  that 
are  PTE,  you  would  establish  limits  on 
average  facial  velocity  or  pressure  drop 
across  openings  in  the  enclosure. 

For  thermal  oxidizers,  you  would 
monitor  the  combustion  temperatiue. 
For  catalytic  oxidizers,  you  would 
monitor  the  temperatxue  immediately 
before  and  after  the  catalyst  bed,  or  you 
would  monitor  the  temperature  before 
the  catalyst  bed  and  implement  a  site- 
specific  inspection  and  maintenance 
plan  for  the  catalytic  oxidizer.  For 
carbon  adsorbers  for  which  you  do  not 
conduct  a  liquid-liquid  material 
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balance,  you  would  monitor  the  carbon 
bed  temperatiue  and  the  amount  of 
steam  or  nitrogen  used  to  desorb  the 
bed.  For  condensers,  you  would  monitor 
the  outlet  gas  temperature  from  the 
condenser.  For  concentrators,  you 
would  monitor  the  temperatiue  of  the 
desorption  concentrate  stream  and  the 
pressure  drop  of  the  dilute  stream  across 
the  concentrator. 

All  site-specific  parameter  limits  that 
you  establish  must  reflect  operation  of 
the  capture  system  and  control  devices 
during  a  performance  test  that 
demonstrates  achievement  of  the 
emission  limits  during  representative 
operating  conditions.  We  request 
specific  comments  on  the  proposed 
operatins  limits  for  this  source  category. 

WoiiiPractjce  Standards.  If  you  use 
an  emission  capture  system  and  control 
device  for  compliance,  vou  would  be 
reqiiired  to  develop  and  implement  a 
work  practice  plan  to  minimise  organic 
HAP  emissions  from  mixing  operations, 
storaoe  tanks  and  other  containers,  and 
>i»nHTing  operations  for  coatings, 
thinners,  cleaning  materials,  and  waste 
materials.  The  work  practice  plan  must 
include  steps  to  ensure  that,  at  a 
minimum-  All  ofganic  HAP  coatings, 
thinners,  cieaning  materials,  and  waste 
materials  must  be  stored  in  closed 
containers:  spills  of  organic  HAP 
coatings,  thinners,  cleaning  materials, 
and  waste  materials  must  be  minimized; 
organic  HAP  coatings,  thinners, 
cleaning  materials,  and  waste  materials 
must  be  conveyed  bom  one  location  to 
another  in  closed  containers  or  pipes; 
mixing  vessels  which  contain  organic 
HAP  coatings  and  other  materiab  must 
be  closed  except  when  adding  to, 
removing,  or  mixing  the  contents:  and 
emissions  of  organic  HAP  must  be 
minimized  dur^  cleaning  of  storage, 
mixing,  and  conveying  eatdpment. 

If  your  affected  source  nas  an  existing 
documented  plan  that  incorporates 
steps  taken  to  minimize  emissions  from 
the  aforementioned  sources,  then  your 
existing  plan  could  be  used  to  satisfy 
the  requirement  for  a  work  practice 
plan. 

If  you  use  a  capture  system  and 
control  device  for  compliance,  you 
would  be  reqmred  to  develop  and 
operate  according  to  a  startup, 
shutdown,  and  malfunction  plan 
(SSMP)  during  periods  of  startup, 
shutdown,  or  malfunction  of  the  capture 
system  and  control  device.      

The  General  Provisions  (40  CFR  part 
63,  subpart  A)  also  would  apply  to  jfou 
as  indicated  in  the  propoeed  rule,  llie 
General  Provisions  codify  certain 
procedures  and  criteria  for  all  40  CFR 
part  63  NESHAP.  The  General 
Provisions  contain  administrative 


procedures,  preconstruction  review 
procedures  for  new  sources,  and 
procedures  for  conducting  compliance- 
related  activities  such  as  notifications, 
reporting  and  recordkeeping, 
performance  testing,  and  monitoring. 
The  proposed  rule  refers  to  individual 
sections  of  the  General  Provisicms  to 
emphasize  key  sections  that  are 
relevant.  However,  unless  specifically 
overridden  in  the  proposed  rule,  all  of 
the  applicable  General  Provisions 
requirements  would  apply  to  you. 

F.  When  Must  I  Comply  With  the 
Proposed  Rule? 

Existing  wood  building  products 
facilities  must  comply  within  3  years  of 
the  date  the  promuloated  rule  is 
published  in  the  Fedaral  ftagislBr.  New 
sources  that  commeDce  construction 
after  today's  date  must  comply 
immediately  upon  initial  startup  or  the 
effective  date  of  the  rule,  whichever  is 
later. 

G.  What  Are  the  Testing  and  Initial 
Compliance  Requirements? 

New  or  reconstructed  affscted  sources 
would  have  to  be  in  compliance  upon 
initial  staitup  of  the  afiiscted  source  at 
by  the  effsctive  date  of  the  final  rule, 
whichever  is  later.  Existing  affected 
sources  would  have  to  be  in  compliance 
with  the  final  standards  no  later  than  3 
years  after  the  effective  date  of  the  final 
rule.  The  effsctive  date  is  the  date  on 
which  the  final  rule  is  published  in  the 


Compliance  with  the  emission  limits 
is  based  on  a  rolling  12-month  organic 
HAP  emission  rate  determined  each 
month.  Each  12-month  period  is  a 
compliance  period.  The  initial 
compliance  period,  therefore,  is  the  12- 
month  period  beginning  on  the 
compliance  date.  If  the  compliance  date 
occurs  on  any  day  other  than  the  first 
day  of  a  month,  thm  the  initial 
compliance  period  begins  on  the 
compliance  date  and  extends  through 
the  end  of  that  month  plus  the  fblloMdng 
12  months.  We  have  defined  "month" 
as  a  calendar  month  or  a  pre-spedfied 
period  of  28  to  35  days  to  allow  for 
flexibility  at  sources  where  data  are 
based  on  a  business  accounting  period. 

Being  "in  compliance"  means  that  the 
ovram  or  operator  of  the  afiiacted  source 
meets  the  requirements  to  achieve  the 
propoeed  emission  limitations  during 
the  initial  compliance  period.  At  the 
end  of  the  initial  complianoe  period,  the 
owner  or  operator  would  use  the  data 
and  records  generated  to  determine 
whether  or  not  the  afiiscted  source  is  in 
compliance  with  the  organic  HAP 
emission  limit  and  other  applicable 
requirements  for  that  period.  If  the 


affected  source  does  not  meet  the 
applicable  limits  and  other 
requirements,  it  is  out  of  compliance  for 
the  entire  initial  compliance  period.  We 
welcome  specific  comments  on  the 
compliance  dates  and  the  data 
collection  activities  required  for  the 
initial  compliance  period. 

Emission  Lmu'ts.  There  are  several 
proposed  options  for  complying  with 
the  proposed  emission  limits,  and  the 
testing  and  initial  compliance 
requirements  vary  accordingly.  You 
would  be  able  to  use  different 
compliance  options  for  different  coating 
operations  in  the  affected  source  and 
auo  for  the  same  coating  operation  at 
different  times. 

Option  1 :  Compliance  based  on  the 
compliant  material  option.  If  you 
demonstrate  compliance  based  on  the 
compliant  material  option,  you  would 
determine  the  mass  of  organic  HAP  in 
all  coatings,  thinners,  and  cleaning 
materials  used  and  the  volume  fraction 
of  coating  solids  in  all  coatings  used 
eadi  month  during  the  initial 
compliance  period.  You  would  be 
required  to  aemonstrate  that  the  organic 
HAP  content  of  each  coating  meets  the 
^tplicable  emisrion  limit  and  that  you 
use  no  organic  HAP  thinners  or  cleaning 
materials. 

To  detffmine  the  mass  fraction  of 
organic  HAP  in  coatings,  thiimers.  and 
cleaning  materia  and  the  volume 
fraction  of  coating  solids,  you  could 
either  rely  on  manufacturer's  data  at  on 
test  results  using  the  test  methods  listed 
below.  You  may  use  alternative  test 
methods  provided  you  get  EPA  approval 
in  accordance  writh  the  NESHAP 
General  Provisions  in  40  CFR  63.7(f). 
However,  if  there  is  any  inconsistency 
between  the  test  method  results  (either 
EPA's  or  an  approved  alternative)  and 
manu£icturer's  data,  the  test  method 
results  would  prevail  for  compliance 
and  enftvcement  purposes: 

•  For  mass  fraAon  of  organic  HAP, 
use  Method  311  of  40  CFR  part  63. 
appendix  A; 

•  The  propoeed  rule  would  allow  you 

to  use  nonaqueous  volatile  matter  as  a 
surrogate  for  organic  HAP.  which  would 
include  all  organic  HAP  plus  all  othw 
organic  compounds,  and  excluding 
water.  If  you  choose  this  option,  then 
you  would  use  Method  24  of  40  CFR 
part  60.  q>pendix  A;  and 

•  For  volume  fraction  of  coating 
solids,  use  either  information  from  the 
supplier  or  manufacturer  of  the 
material.  ASTM  Method  D2697-86 
(1908).  at  ASTM  Method  D6093-07. 

To  dnnonstrate  initial  compliance 
based  on  the  material  used,  you  would 
be  required  to  demonstrate  that  the 
organic  HAP  content  of  each  coating 
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meets  the  applicable  emission  limit  and 
that  you  use  no  organic  HAP  thinners  or 
cleaning  materials. 

Option  2:  Compliance  based  on  the 
emission  rate  without  add-on  controls 
option.  If  you  demonstrate  compliance 
based  on  the  emission  rate  without  add- 
on controls  option,  you  would 
determine  the  mass  fraction  of  organic 
HAP  in  all  coatings,  thinners,  and 
cleaning  materials  and  the  volume 
fraction  of  coating  solids  used  each 
month  during  the  initial  compliance 
period.  You  would  use  the  same 
methods  as  described  above  for  Option 
1.  You  would  also: 

•  Determine  the  quantity  of  each 
coating,  thinner,  and  cleaning  material 
used. 

•  Calculate  the  total  mass  of  organic 
HAP  in  all  materials  and  total  volume 
of  coating  solids  used  each  month.  You 
may  subtract  the  total  mass  of  organic 
R^  contained  in  waste  materials  you 
send  to  a  hazardous  waste  treatment, 
storage,  and  disposal  facility  regulated 
under  40  CFR  part  262,  264,  265.  or  266. 

•  Calculate  the  total  mass  of  organic 
HAP  emissions  and  total  volume  of 
coating  solids  for  the  initial  compliance 
period  by  adding  together  all  the 
monthly  values  for  mass  of  organic  HAP 
and  for  volume  of  coating  solids  for  the 
12  months  in  the  initial  compliance 
period. 

•  Calculate  the  ratio  of  the  total  mass 
of  organic  HAP  for  the  materials  used  to 
the  total  volume  of  coating  solids  used 
for  the  initial  compliance  period. 

•  Record  the  calculations  and  results 
and  include  them  in  your  Notification  of 
Compliance  Status. 

Option  3:  Compliance  based  on  the 
emission  rate  with  add-on  controls 
option.  If  you  use  a  capture  system  and 
add-on  control  device,  other  than  a 
solvent  recovery  system  for  which  you 
conduct  a  liquid-liquid  material 
balance,  your  testing  and  initial 
compliance  requirements  are  as  follows: 

•  Conduct  an  initial  performance  test 
to  determine  the  capture  and  control 
efficiencies  of  the  equipment  and  to 
establish  operating  limits  to  be  achieved 
on  a  continuous  basis.  The  performance 
test  would  have  to  be  completed  by  the 
compliance  date  for  existing  sources 
and  no  later  than  180  days  after  the 
compliance  date  for  new  or 
reconstructed  affected  sources. 

•  Determine  the  mass  fraction  of 
organic  HAP  in  each  material  and  the 
voliune  fraction  of  coating  solids  for 
each  coating  used  each  month  of  the 
initial  compliance  period. 

•  Calculate  the  total  mass  of  organic 
HAP  in  all  materials  and  total  volume 
of  coating  solids  used  each  month  in  the 
coating  operation  or  group  of  coating 


operations.  You  may  subtract  from  the 
total  mass  of  organic  HAP  the  amount 
contained  in  waste  materials  you  send 
to  a  hazardous  waste  treatment,  storage, 
and  disposal  facility  regulated  under  40 
CFR  part  262,  264,  265.  or  266. 

•  Calculate  the  organic  HAP  emission 
reductions  for  the  controlled  coating  ' 
operations  using  the  capture  and  control 
efficiencies  determined  during  the 
performance  test  and  the  total  mass  of 
organic  HAP  in  materials  used  in 
controlled  coating  operations. 

•  Calculate  the  total  mass  of  organic 
HAP  emissions  and  total  volume  of 
coating  solids  for  the  initial  compliance 
period  by  adding  together  all  monthly 
values  for  mass  of  organic  HAP  and  for 
voliune  of  coating  solids  for  the  12 
months  in  the  initial  compliance  period. 

•  Calculate  the  ratio  of  the  total  mass 
of  organic  HAP  emissions  to  the  total 
volume  of  coating  solids  used  during 
the  initial  compliance  period. 

•  Record  the  calculations  and  results 
and  include  them  in  the  Notification  of 
Compliance  Status. 

If  you  use  a  capture  system  and  add- 
on control  device,  other  than  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances,  you 
would  determine  both  the  efficiency  of 
the  capture  system  and  the  emission 
reduction  efficiency  of  the  control 
device.  To  determine  the  captiu« 
efficiency,  you  would  either  verify  the 
presence  of  a  PTE  using  EPA  Method 
204  of  40  CFR  part  51,  appendix  M  (and 
all  materials  must  be  applied  and  dried 
within  the  enclosure);  or  use  one  of  the 
protocols  in  §  63.4765  of  the  proposed 
rule  to  measure  capture  efficiency.  If 
you  have  a  PTE  and  all  the  materials  are 
applied  and  dried  within  the  enclosure 
and  you  route  all  exhaust  gases  from  the 
enclosure  to  a  control  device,  then  you 
would  assume  100  percent  capture. 

To  determine  the  emission  reduction 
efficiency  of  the  control  device,  you 
would  conduct  measurements  of  the 
inlet  and  outlet  gas  streams.  The  test 
would  consist  of  three  runs,  each  nm 
lasting  at  least  1  hour,  using  the 
following  EPA  Methods  in  40  CFR  part 
60,  appendix  A: 

•  Method  1  or  1 A  for  selection  of  the 
sampling  sites. 

•  Metood  2,  2A,  2C,  2D.  2F,  or  2G  to 
determine  the  gas  volumetric  flow  rate. 

•  Method  3,  3A,  or  3B  for  gas  analysis 
to  determine  dry  molecular  weight. 

•  Method  4  to  determine  stack 
moisture. 

•  Method  25  or  25A  to  determine 
oi;ganic  volatile  matter  concentration. 
Alternatively,  any  other  test  method  or 
data  that  have  been  validated  according 
to  the  applicable  procedures  in  Method 
301  of  40  CFR  part  63,  appendix  A,  and 


approved  by  the  Administrator,  could 
be  used. 

If  you  use  a  solvent  recovery'  system, 
you  could  determine  the  overall  control 
efficiency  using  a  liquid-liquid  material 
balance  instead  of  conducting  an  initial 
performance  test.  If  you  use  he  material 
balance  alternative,  you  would  be 
required  to  measure  the  amount  of  all 
materials  used  in  the  coating  operations 
served  by  the  solvent  recovery  system 
during  each  month  of  the  initial 
compliance  period  and  determine  the 
volatile  matter  contained  in  these 
materials.  You  would  also  measure  the 
amount  of  volatile  matter  recovered  by 
the  solvent  recoverj'  system  each  month 
of  the  initial  compliance  period.  Then 
you  would.compare  the  amount 
recovered  for  the  12-month  initial 
compliance  period  to  the  amount  used 
to  determine  the  overall  control 
efficiency,  and  apply  this  efficiency  to 
the  ratio  of  organic  HAP  to  coating 
solids  for  the  materials  used.  You  would 
record  the  calculations  and  results  and 
include  them  in  your  Notification  of 
Compliance  Status. 

Operating  Limits.  As  mentioned 
above,  you  would  establish  operating 
limits  as  part  of  the  initial  performance 
test  of  a  capture  system  and  control 
device,  other  than  a  solvent  recovery 
system  for  which  you  conduct  liquid- 
liquid  material  balances.  The  operating 
limits  are  the  minimum  or  maximum  (as 
applicable)  values  achieved  for  capture 
systems  and  control  devices  during  the 
most  recent  performance  test  that 
demonstrated  compliance  with  the 
emission  limits. 

The  proposed  rule  specifies  the 
parameters  to  monitor  for  the  types  of 
emission  control  systems  commonly 
used  in  the  industry.  You  would  be 
required  to  install,  calibrate,  maintain, 
and  continuously  operate  all  monitoring 
equipment  according  to  the 
manufacturer's  specifications  and 
ensure  that  the  continuous  parameter   ■ 
monitoring  systems  (CPMS)  meet  the 
requirements  in  §  63.4768  of  the 
proposed  rule.  If  you  use  control 
devices  other  than  those  identified  in 
the  proposed  rule,  you  would  submit 
the  operating  parameters  to  be 
monitored  to  the  Administrator  for 
approval.  The  authority  to  approve  the 
parameters  to  be  monitored  is  retained 
by  EPA  and  is  not  delegated  to  States. 

If  you  use  a  thermal  oxidizer,  you 
would  continuously  monitor  the 
appropriate  temperature  and  record  it  at 
least  every  15  minutes.  The  temperature 
monitor  is  placed  in  the  firebox  or  in  the 
duct  inunediately  downstream  of  the 
firebox  before  any  substantial  heat 
exchange  occurs.  The  operating  limit 
would  be  the  average  temperature 
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measured  during  the  performance  test, 
and  for  each  consecutive  3-hour  period, 
the  average  temperature  would  have  to 
be  at  or  above  this  limit.  If  you  use  a 
catalytic  oxidizer,  you  may  choose  from 
two  methods  to  determine  operating 
limits.  In  the  first  method,  you  would 
continuously  monitor  the  temperature 
immediately  before  and  after  the 
catalyst  bed  and  record  it  at  least  every 
15  minutes.  The  operating  limits  would 
be  the  average  temperature  before  the 
catalyst  bed  and  the  average 
temperature  difference  across  the 
catalyst  bed  during  the  performance 
test,  and  for  each  3-hour  period,  the 
average  temperature  and  the  average 
temperature  difference  would  have  to  be 
at  or  above  these  limits.  In  the 
alternative  method,  you  would 
continuously  monitor  the  temperature 
immediately  before  the  catalyst  bed  and 
record  it  at  least  every  15  minutes.  The 
operating  limit  would  be  the  average 
temperature  just  before  the  catalyst  bed 
during  the  performance  test,  and  for 
each  3-hour  period,  the  average 
temperature  would  have  to  be  at  or 
above  these  limits.  As  part  of  the 
alternative  method,  you  must  also 
develop  and  implement  an  inspection 
and  maintenance  plan  for  your  catalytic 
oxidizer. 

If  you  use  a  carbon  adsorber  and  do 
not  conduct  liquid-liquid  material 
balances  to  demonstrate  compliance, 
you  would  monitor  the  carbon  bed 
temperature  after  each  regeneration  and 
the  total  amount  of  steam  or  nitrogen 
used  to  desorb  the  bed  for  each 
regeneration.  The  operating  limits 
would  be  the  carbon  bed  temperature 
(not  to  be  exceeded)  and  the  amount  of 
steam  or  nitrogen  used  for  desorption 
(to  be  met  as  a  minimum). 

If  you  use  a  condenser,  you  would 
monitor  the  outlet  gas  temperature  to 
ensure  that  the  air  stream  is  being 
cooled  to  a  low  enough  temperatiire. 
The  operating  limit  would  be  the 
average  condenser  outlet  gas 
temperature  measured  during  the 
performance  test,  and  for  each 
consecutive  3-hour  period,  the  average 
temperature  would  have  to  be  at  or 
below  this  limit. 

If  you  use  a  concentrator,  you  would 
monitor  the  desorption  concentrate 
stream  gas  temperature  and  the  pressure 
drop  of  the  dilute  stream  across  the 
concentrator.  The  operating  limits 
would  be  the  desorption  concentrate  gas 
stream  temperature  (to  be  met  as  a 
minimum)  and  the  dilute  stream 
pressure  drop  (not  to  be  exceeded). 

For  each  capture  system  that  is  not  a 
PTE.  you  would  establish  operating 
limits  for  gas  volumetric  flow  rate  or 
duct  static  pressure  for  each  enclosure 


or  capture  device.  The  operating  limit 
would  be  the  average  volumetric  flow 
rate  or  duct  static  pressure  during  the 
performance  test,  to  be  met  as  a 
minimum.  For  each  capture  system  that 
is  a  PTE,  the  operating  limit  would 
require  the  average  facial  velocity  of  air 
through  all  natural  draft  openings  to  be 
at  least  200  feet  per  minute  or  the 
pressure  drop  across  the  enclosure  to  be 
at  least  0.007  inches  water. 

Work  Practices.  If  you  use  the 
emission  rate  with  add-on  controls 
option,  you  would  be  required  to 
develop  and  implement  on  an  ongoing 
basis  a  work  practice  plan  for 
minimizing  organic  HAP  emissions 
from  storage,  mixing,  material  handling, 
and  waste  handling  operations.  You 
would  have  to  make  the  plan  available 
for  inspection  if  the  Administrator 
requests  to  see  it.  We  believe  work 
practice  standards  are  appropriate  to 
rurther  reduce  emissions.  We  request 
specific  comments  on  the  work  practice 
standards  required  for  this  source 
category. 

If  your  affected  source  has  an  existing 
documented  plan  that  incorporates 
steps  taken  to  minimize  emissions  frt>m 
the  aforementioned  sources,  then  your 
existing  plan  may  be  used  to  satisfy  the 
requirement  for  a  work  practice  plan. 

U  you  use  a  capture  system  and 
confrol  device  for  compliance,  you 
would  be  required  to  develop  and 
operate  according  to  a  SSMP  during 
periods  of  startup,  shutdown,  or 
malfunction  of  the  capture  system  and 
control  device. 

H.  What  Are  the  Continuous 
Compliance  Provisions?  Emission 
Limits. 

Option  1 :  Compliance  based  on  the 
compliant  material  option.  If  you 
demonstrate  compliance  with  the 
proposed  emission  limits  based  on  the 
compliant  material  option,  you  would 
demonstrate  continuous  compliance  if, 
for  each  12-month  compliance  period, 
the  organic  HAP  content  of  each  coating 
used  does  not  exceed  the  applicable 
emission  limit  and  you  use  no  thiimer 
or  coating  material  that  contains  organic 
HAP.  You  would  follow  the  same 
procedures  for  determining  compliance 
that  you  used  Tor  the  initial  compliance 
period. 

Option  2:  Compliance  based  on  the 
emission  rate  without  add-on  controls 
option.  If  you  demonstrate  compliance 
with  the  proposed  emission  limits  based 
on  the  emission  rate  without  add-on 
controls  option,  you  would  demonstrate 
continuous  compliance  if,  for  each  12- 
month  compliance  period,  the  ratio  of 
total  mass  of  organic  HAP  to  total 
volimie  of  coating  solids  used  is  less 


than  or  equal  to  the  applicable  emission 
limit.  You  would  follow  the  same 
procedures  for  calculating  the  organic 
HAP  to  coating  solids  ratio  that  you 
used  for  the  initial  compliance  period. 
Option  3:  Compliance  based  on  the 
emission  rate  with  add-on  controls 
option.  For  each  coating  operation  on 
which  you  use  a  captiue  system  and 
control  device  other  than  a  solvent 
recovery  system  for  which  you  conduct 
a  liquid-liquid  material  balance,  the 
continuous  parameter  monitoring 
results  for  each  month  would  affect  your 
compliance  determination.  If  the 
monitoring  results  indicate  no 
deviations  frt>m  the  operating  limits  and 
there  were  no  bypasses  of  the  control 
device,  you  would  assume  the  capture 
system  and  control  device  are  achieving 
the  same  percent  emission  reduction 
efficiency  as  they  did  during  the  most 
recent  performance  test  in  which 
compliance  was  demonstrated.  You 
would  then  apply  this  percent  reduction 
to  the  total  mass  of  organic  HAP  in 
materials  used  in  controlled  coating 
operations  to  determine  the  monthly 
mass  of  organic  HAP  emissions  from 
those  operations.  If  there  were  any 
deviations  frx>m  the  operating  limits 
diuing  the  month  or  any  bypasses  of  the 
control  device,  you  would  accotmt  for 
them  in  the  calculation  of  the  monthly 
emissions  by  assuming  the  capture 
system  and  control  device  were 
achieving  zero  emission  reduction 
during  the  periods  of  deviation.  Then, 
you  would  determine  the  organic  HAP 
emission  rate  by  dividing  the  total  mass 
of  organic  HAP  emissions  by  the  total 
volume  of  coating  solids  used  during 
the  12-month  compliance  period.  Every 
month,  you  would  calculate  the 
emission  rate  for  the  previous  12-month 
period. 

For  each  coating  operation  on  which 
you  use  a  solvent  recovery  system  and 
conduct  a  liquid-liquid  material  balance 
each  month,  you  woidd  use  the  liquid- 
liquid  material  balance  to  determine 
control  efficiency.  To  determine  the 
overall  control  efficiency,  you  must 
measure  the  amount  of  all  materials 
used  during  each  month  and  determine 
the  volatile  matter  content  of  these 
materials.  You  must  also  measvire  the 
amount  of  volatile  matter  recovered  by 
the  solvent  recovery  system  during  the 
month,  calculate  the  overall  control 
efficiency,  and  apply  it  to  the  total  mass 
of  organic  HAP  in  the  materials  used  to 
determine  total  organic  HAP  emissions. 
Then,  you  would  determine  the  12- 
month  organic  HAP  emission  rate  in  the 
same  manner  as  described  above. 
Operating  Limits.  If  you  use  an 
emission  capture  system  and  control 
device,  the  proposed  rule  would  require 
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you  to  achieve,  on  a  continuous  basis, 
the  operating  limits  you  establish  during 
the  performance  test.  If  the  continuous 
monitoring  shows  that  the  capture 
system  and  control  device  is  operating 
outside  the  range  of  values  established 
diuing  the  performance  test,  you  have 
deviated  from  the  established  operating 
limits. 

If  you  operate  a  capture  system  and 
control  device  that  allow  emissions  to 
bypass  the  control  device,  you  would 
have  to  demonstrate  that  organic  HAP 
emissions  collected  by  the  capture 
system  are  being  routed  to  the  control 
device  by  monitoring  for  potential 
bypass  of  the  control  device.  You  may 
choose  from  the  foUovtring  four 
monitoring  procedures: 

•  Flow  control  position  indicator  to 
provide  a  record  of  whether  the  exhaust 
stream  is  directed  to  the  control  device; 

•  Car-seal  or  lock-and-key  valve 
closures  to  secure  the  bypass  line  valve 
in  the  closed  position  when  the  control 
device  is  operating; 

•  Valve  closure  monitoring  to  ensure 
any  bypass  line  valve  or  damper  is 
closed  when  the  control  device  is 
operating;  or 

•  Automatic  shutdown  system  to  stop 
the  coating  operation  when  flow  is 
diverted  from  the  control  device. 

If  the  bypass  monitoring  procedures 
indicate  that  emissions  are  not  routed  to 
the  control  device,  you  have  deviated 
from  the  emission  limits. 

Work  practices.  If  you  use  the 
emission  rate  with  add-on  controls 
option,  you  would  be  required  to 
implement,  on  an  ongoing  basis,  the 
work  practice  plan  you  developed 
during  the  initial  compliance  period.  If 
you  did  not  develop  a  plan  for  reducing 
organic  HAP  emissions  or  you  do  not 
implement  the  plan,  this  would  be  a 
deviation  from  the  work  practice 
standard. 

If  your  affected  source  has  an  existing 
doctunented  plan  that  incorporates 
steps  taken  to  minimize  emissions  from 
the  aforementioned  sources,  then  your 
existing  plan  may  be  used  to  satisfy  the 
requirement  for  a  work  practice  plan. 

If  you  use  a  capture  system  and 
control  device  for  compliance,  you 
would  be  required  to  operate  according 
to  your  SSMP  during  periods  of  startup, 
shutdown,  or  malfunction  of  the  capture 
system  and  control  device. 

/.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

You  are  required  to  comply  with  the 
applicable  requirements  in  the  NESHAP 
General  Provisions,  subpart  A  of  40  CFR 
part  63,  as  described  in  the  proposed 
rule.  The  General  Provisions 


notification  requirements  include: 
initial  notifications,  notification  of 
performance  test  if  you  are  complying 
using  a  capture  system  and  control 
device,  notification  of  compliance 
status,  and  additional  notifications 
required  for  affected  sources  vkrith 
continuous  monitoring  systems.  The 
General  Provisions  also  require  certain 
records  and  periodic  reports.  ^ 

Initial  Notifications.  If  the  proposed 
standards  apply  to  you,  you  must  send 
a  notification  to  the  EPA  Regional  Office 
in  the  region  where  your  facility  is 
located,  and  to  your  State  agency, 
within  120  days  after  the  date  of  initial 
startup  for  new  or  reconstructed 
sources,  or  120  days  after  publication  of 
the  final  rule,  whichever  is  later. 
Existing  affected  sources  must  send  the 
initial  notification  within  120  days  after 
publication  of  the  final  rule.  The  report 
notifies  us  and  your  State  agency  that 
you  have  constructed  a  new  facility, 
reconstructed  an  existing  facility,  or  you 
have  an.  existing  facility  that  is  subject 
to  the  proposed  rule.  Thus,  it  allows  you 
and  the  permitting  authority  to  plan  for 
compliance  activities.  You  will  also 
need  to  send  a  notification  of  planned 
construction  or  reconstruction  of  a 
soiux:e  that  would  be  subject  to  the 
proposed  rule  and  apply  for  approval  to 
construct  or  reconstruct. 

Notification  of  Performance  Test.  If 
you  demonstrate  compliance  by  using  a 
capture  system  and  control  device  for 
which  you  do  not  conduct  a  liquid- 
liquid  material  balance,  you  would 
conduct  a  performance  test.  The 
performance  test  would  be  required  no 
later  than  180  days  after  initial  startup 
or  180  days  after  publication  of  the  final 
rule,  whichever  is  later  for  a  new  or 
reconstructed  affected  source  and  no 
later  than  the  compliance  date  for  an 
existing  affected  source  (3  years  after 
publication  of  the  final  rule).  You  must 
notify  us  (or  the  delegated  State  or  local 
agency)  at  least  60  calendar  days  before 
the  performance  test  is  scheduled  to 
begin,  as  indicated  in  the  General 
Provisions  for  the  NESHAP. 

Notification  of  Compliance  Status. 
You  would  send  us  a  Notification  of 
Compliance  Status  vdthin  30  days  after 
the  end  of  the  initial  compliance  period. 
Your  compliance  procedures  would 
depend  on  which  compliance  option 
you  choose.  In  the  notification,  you 
would  certify  whether  the  affected 
source  has  complied  with  the  proposed 
standards,  identify  the  option(s)  you 
usod  to  demonstrate  initial  compliance, 
and  provide  calculations  supporting  the 
compliance  demonstration. 

If  you  elect  to  comply  by  using  a 
capture  system  and  control  device  for 
which  you  conduct  performance  tests. 


you  must  provide  the  results  of  the  tests. 
Your  notification  would  also  include 
the  measured  range  of  each  monitored 
parameter  and  the  operating  limits 
established  during  the  performance  test, 
and  information  showing  whether  the 
source  has  complied  with  its  operating 
limits  during  the  initial  compliance 
period. 

Recordkeeping  Requirements.  You 
would  be  required  to  keep  records  of 
reported  information  and  all  other 
information  necessary  to  document 
compliance  with  the  proposed  rule  for 
5  years.  As  required  under  the  General 
Provisions,  records  for  the  2  most  recent 
years  must  be  kept  on-site;  the  other  3 
years  may  be  kept  off-site.  Records 
pertaining  to  the  design  and  operation 
of  the  control  and  monitoring 
equipment  must  be  kept  for  the  life  of 
the  equipment. 

Depending  on  the  compliance  option 
that  you  choose,  you  may  need  to  keep 
records  of  the  organic  HAP  content, 
volatile  matter  conteiit,  coating  solids 
content,  and  quantity  of  the  coatings, 
thinners,  and  cleaning  materials  used 
diuing  each  compliance  period. 

If  you  demonstrate  compliance  by 
using  a  capture  system  and  control 
device,  you  woidd  also  need  to  keep 
records  of  the  following: 

•  All  required  measurements,  . 
calculations,  and  supporting 
documentation  needed  to  demonstrate 
compliance  with  the  standards; 

•  All  results  of  performance  tests  and 
parameter  monitorii^; 

•  All  information  necessai-y  to 
demonstrate  conformance  with  the 
requirements  for  minimizing  emissions 
from  mixing,  storage,  and  handlin;; 
operations  for  coatings,  thinners,  end 
cleaning  materials; 

•  All  information  necessary  to 
demonstrate  conformance  with  the 
affected  source's  SSMP  when  the  plan 
procedures  are  followed; 

•  The  occurrence  and  duration  of 
each  startup,  shutdown,  or  malfunction 
of  the  emission  capture  system  and 
control  device; 

•  Actions  taken  during  startup, 
shutdown,  or  malfunction  that  are 
different  from  the  procedures  specified 
in  the  affected  source's  SSMP;  and 

•  Each  period  during  which  a  CPMS 
is  malfunctioning  or  inoperative 
(including  out-of-control  periods). 

The  proposed  rule  would  require  you 
to  collect  and  keep  records  according  to 
certain  minimum  data  requirements  for 
the  CPMS.  Failure  to  collect  and  keep 
the  specified  minimum  data  would  be  a 
deviation  that  is  separate  from  any 
emission  limits,  operating  limits,  or 
work  practice  standards. 
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Deviations,  as  determined  from  these 
records,  will  need  to  be  recorded  and 
also  reported.  A  deviation  is  any 
instance  when  any  requirement  or 
obligation  established  by  the  proposed 
rule,  including  but  not  limited  to,  the 
emission  limits,  operating  limits,  and 
work  practice  standards,  is  not  met. 

If  you  use  a  capture  system  and 
control  device  to  reduce  organic  HAP 
emissions,  you  would  have  to  make 
your  SSMP  available  for  inspection  if 
the  Administrator  requests  to  see  it.  The 
plan  will  stay  in  your  records  for  the  life 
of  the  affected  source  or  until  the 
afi^ected  source  is  no  longer  subject  to 
the  proposed  standards.  If  you  revise  the 
plan,  you  would  need  to  keep  the 
previous  superceded  versions  on  record 
for  5  years  following  the  revision. 

Periodic  Reports.  Each  reporting  year 
is  divided  into  two  semiannual 
reporting  periods.  If  no  deviations  occiu 
during  a  semiannual  reporting  period, 
you  would  submit  a  semiannual  report 
stating  that  the  affected  source  has  been 
in  continuous  compliance.  If  deviations 
occur,  you  would  need  to  include  them 
in  the  report  as  follows: 

•  Report  each  deviation  &t>m  the 
emission  limits. 

•  Report  each  deviation  from  the 
work  practice  standards  if  you  use  a 
emission  captiire  system  and  control ' 
device.  * 

•  If  you  use  a  emission  capture 
system  and  control  device  other  than  a 
solvent  recovery  system  for  which  you 
conduct  liquid-liquid  material  balances, 
report  each  deviation  from  an  operating 
limit  and  each  time  a  bypass  line  diverts 
emissions  from  the  control  device  to  the 
atmosphere. 

•  Report  other  specific  information 
on  the  periods  of  time  and  details  of 
deviations  that  occurred. 

You  would  also  have  to  include  in 
each  semiannual  report  an  identification 
of  the  compliance  option(s)  you  used 
and  of  time  periods  when  you  changed 
to  another  option. 

Other  Reports.  You  would  be  required 
to  submit  reports  for  periods  of  startup, 
shutdown,  or  malfunction  of  the  capture 
system  and  control  device.  If  the 
procedures  you  follow  during  any 
startup,  shutdown,  or  malfunction  are 
inconsistent  with  your  plan,  you  would 
report  those  procedures  with  your 
semiannual  reports  in  addition  to 
immediate  reports  required  by 
$  63.10(d)(5)(ii)  of  the  NESHAP  General 
Provisions. 


m.  Rationale  for  Selecting  the  Proposed 
Standards 

A.  How  Did  We  Select  the  Source 
Category  and  Subcategories? 

The  siuface  coating  of  wood  building 
products  is  a  source  category  that  is  on 
the  list  of  source  categories  to  be 
regulated  because  it  contains  major 
somces  that  emit  or  have  the  potential 
to  emit  at  least  9.07  Mg  (10  tons)  of  any 
one  HAP  or  at  least  22.7  Mg  (25  tons) 
of  any  combination  of  HAP  annually. 
The  proposed  rule  would  control  HAP 
emissions  frt>m  both  new  or 
reconstructed  sources  and  existing 
major  sources.  Area  soiuces  are  not 
being  regulated  imder  the  proposed 
rule. 

The  svufece  coating  of  wood  building 
products  as  described  in  the  listing 
includes  any  facility  engaged  in  the 
surface  coating  of  wood  building 
products,  whether  they  manufactiue  the 
wood  building  product  or  not.  We  use 
wood  building  products  lists  contained 
in  the  SIC  and  NAICS  code  descriptions 
to  describe  the  vast  array  of  wood 
building  products. 

We  intend  the  source  category  to 
include  facilities  for  which  the  surface 
coating  of  wood  building  products  is 
either  their  principal  activity  or  is  an 
integral  part  of  a  production  process 
that  is  the  principal  activity.  Most 
coating  operations  are  located  at  plant 
sites  such  as  these.  However,  some  may 
be  located  at  plant  sites  for  which  some 
other  activity  is  principal.  Collocated 
surface  coating  operations  comparable 
to  the  types  and  sizes  of  the  dedicated 
facilities,  in  terms  of  the  coating 
operations  and  applicable  emission 
control  techniques,  are  included  in  the 
source  category.  The  definition  of  the 
source  category  is  intended  to  reflect 
this  inclusion. 

Due  to  the  broad  scope  of  the  wood 
building  products  siirface  coating 
industry,  the  category  definition 
likewise  needs  to  be  broad  in  order  to 
include  the  varieties  of  operations  and 
activities  that  might  occiu  at  these 
facilities.  However,  a  broad  description 
has  the  potential  to  unintentionally 
include  coating  operations  that  we 
would  not  consider  part  of  the  category. 
Therefore,  we  reviewed  the  available 
data  and  information  to  identify  a 
descriptor  common  to  all  the  sources  in 
the  database  that  would  further  help  to 
describe  the  category.  Based  on  our 
review,  we  believe  that  the  quantity  of 
coating  usage  is  the  most  equitable 
description  for  purposes  of  defining  the 
scope  of  the  category.  Other 
descriptions  that  cpiild  have  been  used 
but  that  we  have  chosen  not  to  propose 
because  they  would  be  too  difficult  to 


implement  or  they  are  not  as  equitable 
as  coating  usage  include  production 
rate,  quantity  of  emissions,  and  solvent 
usage. 

Facilities  in  the  affected  source 
category  for  which  the  data  were 
available  to  us  reported  annual  usage  of 
coatings  to  be  hi^er  than  4,170  liters 
per  year  (1,100  gal  per  year).  Therefore, 
the  types  of  coatings  and  coating 
application  methods  that  were 
evaluated  in  developing  these  proposed 
standards  represent  only  those  known  to 
be  used  at  facilities  applying  more  than 
4,170  liters  (1,100  gal)  of  coatings  per 
year. 

To  be  consistent  with  the  available 
data,  we  propose  to  define  the  source 
category  to  include  any  wood  building 
products  surface  coating  operation  that 
is  a  major  source  of  HAP  emissions  or 
that  is  located  at  or  is  part  of  a  major 
source  and  uses  at  least  4.170  liters  per 
year  (1,100  gal  per  year)  of  coatings 
annually.  This  definition  is  intended  to 
include  all  facilities  dedicated  to  wood 
building  product  surface  coating 
operations,  and  similar  types  and  sizes 
of  siirfoce  coating  operations  that  are 
collocated  at  major  sources  for  which 
the  principal  activity  is  something  other 
than  surface  coating.  The  source 
category  does  not  include  research  or 
laboratory  facilities;  janitorial,  building, 
and  facility  construction  or  maintenance 
operations;  or  hobby  shops  that  are 
operated  for  personal  rather  than  for 
commercial  purposes.  The  source 
category  also  does  not  include  coating 
applications  using  handheld 
nonrefillable  aerosol  containers.  We 
request  specific  comments  on  the  source 
category  definition. 

Subcategory  Selection.  The  statute 
gives  us  discretion  to  determine  if  and 
how  to  subcategorize.  Once  the  floor  has 
been  determined  for  new  or 
reconstructed  and  existing  affected 
soiuces  for  a  source  category  or 
subcategory,  we  must  set  MACT 
standards  that  are  no  less  stringent  than 
the  MACT  floor.  Such  standards  must 
then  be  met  by  all  sources  within  the 
soiuce  category  or  subcategory.  A 
subcategory  is  a  group  of  similar  sources 
within  a  given  source  category.  As  part 
of  the  re^atory  development  process, 
we  evaluate  the  similarities  and 
differences  between  industry  segments 
or  groups  of  facilities  comprising  a 
source  category.  In  establishing 
subcategories,  we  consider  factors  such 
as  process  operations  (type  of  process, 
raw  materials,  chemistry/formulation 
data,  associated  equipment,  and  final 
products);  emission  characteristics 
(amoiint  and  type  of  HAP);  control 
device  applicability;  and  opportunities 
for  pollution  prevention.  We  may  also 
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consider  existing  regulations  or 
guidance  from  States  and  other 
regulatory  agencies  in  determining 
suhcategories. 

After  reviewing  survey  responses 
from  the  industry,  facility  site  visit 
reports,  and  information  received  frx)m 
stakeholder  meetings,  we  found  that  the 
wood  building  products  surface  coating 
industry  may  be  grouped  into  five 
subcategories  with  differing  coating  and 
performance  requirements.  The  five 
subcategories  are:  (1)  Doors  and 
windows;  (2)  flooring;  (3)  interior  wall 
paneling  and  tileboard;  (4)  other  interior 
panels;  and  (5)  exterior  siding, 
doorskins,  and  miscellaneous. 

We  specifically  invite  comments  on 
the  selection  of  subcategories  in  the 
proposed  rule.  For  example,  we  are 
interested  in  whether  there  may  be 
significant  differences  in  product 
quality  or  manufacture  that  could 
appropriately  be  addressed  by 
additional  subcategories.  The  EPA  notes 
that  cost-efiiectiveness  estimates  for 
some  of  the  subcategories  covered  by 
the  proposed  rule  suggest  that  achieving 
the  MACT  floor  will  be  expensive  in 
comparison  to  the  volume  of  organic 
HAP  controlled.  The  data  suggest  that 
there  is  a  great  deal  of  variation  in 
emission  rates  even  within  many  of  the 
subcategories.  The  EPA  is  interested  in 
data  or  information  that  can  be  used  to 
better  address  subcategorization  and  on 
the  costs  of  the  proposed  rule  and  any 
alternative  approaches  that  commenters 
may  suggest. 

Doors  and  Windows.  The  doors  and 
windows  subcategory  typically  includes 
the  priming  and  sometimes  prefinishing 
of  doors  and/or  windows,  including 
associated  door  and  window 
components  such  as  moulding  or  trim. 
Moulding  and  trim  are  decorative  or 
ornamental  wood  products  that  are 
asseqibled  with  doors  and  windows  to 
create  a  fiicture.  Facilities  t)rpically 
produce  both  doors  and  windows  and 
door  and  windoW  components  at  the 
same  site.  This  is  primarily  to  achieve 
consistency  in  the  appearance  of  the 
coatings  applied  and  to  aid  in  the 
assembly  of  the  end  product  or 
complete  fixture  (e.g..  door  or  window 
assembly). 

Door  and  window  manufacturing  and 
assembly  operations  are  not  typically 
performed  at  the  same  site  as  doorskin 
manufacturing  due  to  the  different 
manufacturing  operations  and  types  of 
coatings  used.  Doors  are  manufactiu«d 
by  appl3ring  adhesive  to  a  core  and 
firame  and  then  pressing  a  doorskin  on 
either  side  of  the  core  and  frame. 
Doorskins  are  thin  pieces  of  wood,  such 
as  veneer  or  fiberboard.  which  are 
typically  only  primed  at  the  doorskin 


manufactiuing  location  prior  to  being 
sent  to  a  location  that  manufoctures  a 
door. 

The  doors  and  windows  segment  of 
the  industry  is  faced  with  two  separate 
coating  problems  due  to  the  exposure  to 
both  inside  and  outside  environments, 
which  require  substantially  different 
performance  requirements.  First,  the 
primers  and  prefinishes  that  will  be 
subject  to  exterior  conditions  must  have 
weather  resistant  properties  similar  to 
those  of  exterior  siding.  Second,  the 
coatings  subject  to  interior  conditions 
must  have  stain  and  scrub  resistant 
properties  similar  to  interior  coatings 
that  may  or  may  not  be  pigmented,  but 
must  still  resist  ultraviolet  (UV) 
(sunlight)  damage. 

Related  to  those  performance 
requirements,  doors  and  windows  are 
the  only  products  in  the  industry  that 
require  solvent-home  wood  treatment/ 
preservative  coatings  prior  to  finishing. 
More  than  half  of  the  coatings  (57 
percent)  reported  by  the  facilities  in  the 
database  are  high-HAP  content  wood 
treatment/preservative  coatings.  These 
are  low-solids  solvent-bome  coatings 
that  must  penetrate  the  wood  to  protect 
from  moisture  and  decay.  There  are  no 
known  low-  or  no-HAP  alternatives  for 
these  coatings,  andthe  average  organic 
HAP  content  was  2.34  kg  HAP/liter 
solids  (19.5  lb  HAP/gal  solids),  based  on 
a  sample  of  door  and  window  facilities. 

The  sharp  angles,  small  areas,  and 
openings  associated  with  moulding  and 
trim  of  doors  and  windows  are  more 
difficult  to  coat  than  the  other  relatively 
flat  surfaces  coated  in  the  other 
subcategories  of  this  industry.  Door  and 
window  surface  coating  operations 
utilize  either  hang  or  flat  lines  and  coat 
using  spray  systems  due  to  non-flat 
surfaces  that  prevent  the  use  of  roll 
coating.  Line  speeds  for  doors  and 
windows  are  also  much  slower  than 
most  "flat"  products  (e.g.,  100  doors  per 
day  versus  70.000  doorskins  per  day). 
Dip  tanks  are  sometimes  used  for  the 
wood  treatment/preservative  coatings, 
which  allows  the  product  to  soak  in  the 
coating. 

Although  some  doors  are  marketed 
with  only  a  factory-applied  primer,  most 
are  coated  with  a  prefinish  system  that 
must  meet  industry  performance 
standards.  The  prefinish  system  used  is 
either  solvent-based  aminoplast 
technology  or  conventional  solvent- 
based  coating  technology.  Conventional 
solvent-based  coating  systems  are 
typically  used  for  interior  doors  while 
solvent-based  aminoplast  technology  is 
used  primarily  for  exterior  doors  to 
impart  weather  resistance 
characteristics  without  compromising  ■ 
aesthetic  requirements.  The  commercial 


resin  systems  available  for  mixing  with 
aminoplast  coats  are  diluted  with 
xylene  and/or  toluene.  We  believe  that 
the  performance  requirements  and 
various  coating  operations  of  this 
industry  segment  warrant  creation  of  a 
subcategory. 

Flooring.  The  flooring  subcategory 
includes  facilities  involved  in  the 
finishing  or  lamination  of  a  wood 
building  product  to  be  used  as 
hardwood  or  wood  laminate  flooring. 
Hardwood  flooring  is  cut  and  grooved 
and  tjrpically  finished  in  8-foot  or  12- 
foot  strips.  Laminate  flooring  is 
becoming  increasingly  popular  in  the 
United  States  and  is  manufactured  using 
adhesives  (typically  urea  formaldehyde 
or  melamine  formaldehyde)  that  are 
applied  to  a  paper  backing  to  one  side 
of  a  thin  piece  of  particleboaid  and  a 
decorative  laminate. 

Flooring  is  limited  by  the  coating 
types  used,  including  the  predominant 
use  of  solvent-bome  stains  and  UV 
sealers  and  topcoats.  Based  on  a  sample 
of  flooring  operations,  UV  sealers  and 
topcoats  accounted  for  approximately 
65  percent  of  all  coatings  and  zero 
organic  HAP  emissions.  Stains  made  up 
the  other  35  percent  of  coatings  and 
averaged  2.82  kg  HAP/Uter  solids  (23.5 
lb  HAP/gal  solids).  No  other  industry 
segment  has  this  unique  finishing 
scenario.  Solvent-based  stains  are 
prevalent  in  the  industry,  and  some 
industry  representatives  state  they  are 
needed  in  order  to  obtain  the  clarity  of 
the  wood  grain.  Recent  technology 
advancements  over  the  past  few  years 
have  moved  to  water-borne  stains, 
which  in  the  past  have  tended  to  cause 
"fuzziness"  in  the  appearance  of  the 
wood  grain.  In  addition  to  the  hardwood 
flooring  products,  the  use  of  adhesives 
in  laminated  flooring  distinguishes  this 
operation  from  the  remainder  of  the 
industry.  For  these  reasons,  we  believe 
that  a  separate  subcategory  is 
appropriate  for  flooring. 

Interior  Wall  Paneling  and  Tileboard. 
The  interior  wall  paneling  and  tileboard 
subcategory  includes  the  application  of 
a  coating  to  a  panel  used  only  as  a  wall 
covering.  Interior  wall  paneling  is 
usually  grooved,  frequently  embossed, 
and  sometimes  grain  printed  to 
resemble  various  wood  species.  The 
substrate  can  be  hardboard,  plywood, 
medium  density  fiberboard  (MDF),  or 
particleboard.  Tileboard  is  a  premium 
interior  wall  paneling  product  used  in 
areas  of  the  home  such  as  kitchens  and 
bathrooms.  If  tileboard  is  manufoctured 
at  a  focility,  then  interior  wall  paneling 
is  typically  manufectured  at  the  same 
facility.  Tileboard,  however,  is  not 
always  manufactured  at  facilities  that 
manufacture  interior  wall  paneling. 
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Interior  wall  paneling  and  tileboard 
are  the  primary  components  of  the 
interior  panel  product  subgroup  of 
wood  building  products.  Product 
specifications  are  established  by 
consensus  standards  for  both  interior 
wall  paneling  and  tileboard.  Interior 
wall  paneling  has  more  decorative 
coating  requirements  than  other 
products  and  is  typically  manufactured 
at  the  same  facilities  as  tileboard. 
although  in  much  smaller  quantities. 
Tileboard  has  even  more  stringent 
product  performance  requirements  (i.e., 
adhesion  and  hardness  standards, 
household  stain,  scrub  and  moisture 
resistance,  while  maintaining  a  relative 
smooth  surface)  compared  to  standard 
interior  wall  paneling. 

Decorative  appearance  (embossed, 
grooved,  or  grain-printed)  and 
pOTfbrmance  of  the  intannediate  and 
end  products  require  multiple  coating 
layers  and  coating  steps  hi  exceeding 
other  subcategories.  Function  speeds 
of  30  to  35  boards  per  minute  require 
that  coaleecent  solvents  be  used  that 
come  out  of  the  wet  film  without 
leaving  cure  blisters  and  without 
leaving  residual  solvent  in  the  coating 
film  or  substrate.  Residual  solvents  can 
cause  product  "blocking"  (products 
sticking  together)  during  storage. 
Tileboard  coatings  average  0.71  kg  HAP/ 
Uter  soUds  (5.9  lb  HAP/gal  soUds).  and 
interior  wall  paneling  coatings  average 
around  0.19  kg  HAP/litar  soUds  (1.6  lb 
HAP/g»l  solids).  Both  products  utilize 
hi^-temperature  aminoplast 
crosslinkable  coatings  that  are  used  on 
substates  that  can  tolerate  higher 

Erocessing  temperatures.  These  coatings 
ave  traditionally  been  tied  to  solvent- 
borne  technology  where  the  main  resins 
are  supplied  in  toluene,  xylene,  and 
butyl  alcohols.  The  aforementioned 
coating  elements  of  this  industry 
segment  support  the  creation  of  a 
separate  subcatecory. 

Other  InteriorPaneh.  The  other 
interior  panels  subcategory  typically 
includes  the  application  of  a  coating  to 
interior  panels  that  are  sold  for  uses 
oth«r  than  wall  paneling,  such  as 
sheathing,  insulation  board,  pegboard, 
and  ceiling  tiles.  Panels  in  this  category 
are  normally  not  embossed,  grooved,  or 
srein-printed.  Other  interior  psJMls  are 
frequently  cut  to  size  after  coating  either 
by  tbe  coater  or  the  purchaser.  In 
addition  to  hardwood  plywood  and 
hardboard  substrates,  softboard, 
fiberboard,  particleboard.  and  MDF  are 
other  substrates  that  are  shipped  to.  or 

Jiroduced  at.  wood  building  products 
acilities  and  used  to  produce  coated 
interior  panels. 

Some  facilities  produce  interior 
panels  that  are  used  in  final  prodiicts 


such  as  shelving,  drawersides. 
cabinetry,  store  fixtures,  display  cases, 
and  many  other  wood  furniture 
components.  These  types  of  facilities 
that  are  major  sources  of  organic  HAP 
emissions  will  not  be  covered  under  the 
wood  building  products  (surface 
coating)  NESHAP  becaul!B  they  are 
already  covered  under  the  wood 
fumitiire  NESHAP  (40  CFR  part  63. 
subpart  )J). 

Cfther  interior  panels  make  up  the  rest 
of  the  interior  panels  subcategory  of 
wood  building  products.  In  this  segment 
of  the  industry,  product  specifications 
are  established  between  the  buyer  and 
seller  and  not  by  consensus  standards. 
These  products  are  used  for  interior 
wplications  other  than  wall  paneling  or 
tileboard  and  use  fewer  coating  layers. 
Other  interior  paneb  typically  are 
produced  with  a  single  color  and  have 
fewer  coating  steps,  less  stringent 
product  performance  requirements,  and 
some  UV  applications  that  provide  low 
organic  HAP  emission  rates.  Primers 
and  basecoats  comprise  32  percent  of  all 
the  f*^Hng«  used  on  these  products  and 
average  0.21  kg  HAP/litar  soUds  (1.8  lb 
HAP/gal  solids);  prefinishes  (dearcoats. 
paints/inks,  sealers,  stains,  and 
topcoats)  make  up  47  percent  of  the 
coating  usage  and  average  0.20  kg  HAP/ 
Uter  solids  (1.7  lb  HAP/gal  soUds). 
These  product  differences  support  a 
separate  subcategory. 

Exterior  Siding,  Doonkin,  and 
MiMceUaneous.  Exterior  siding  may  be 
made  oi  solid  wood,  hardboard.  or 
wafarboard.  Siding  made  of  solid  wood 
and  hardboard  is  typically  primed  at  the 
manufecturing  facUity  and  finished  in 
the  field,  although  some  finishing  may 
be  performed  during  manufacturing  on 
a  limited  basis.  Exterior  trim  (matoial 
made  out  of  siding  panels  and  used  for 
«dges  and  comers  aroimd  the  siding)  is 
typically  manufactured  at  the  same 
facility  and  coated  with  the  same 
coatiiMS  as  siding. 

Faduties  that  produce  waferfooard  or 
oriented  strandboard  siding  typically 
use  a  coated  paper  overlay  vrim  a  water- 
borne  primer.  Since  the  coating  paper 
overlay  is  oftna  added  prior  to  the  press, 
which  is  considered  to  be  part  of  the 
substrate  manufacturing  process,  these 
fedlities  %vill  not  be  covered  under  the 
wood  building  products  (surface 
coating)  NESHAP,  but  will  be  covered 
under  the  plywood  and  composite  wood 
products  NESHAP  (40  CFR  part  63. 
subpart  DIH>D). 

Doorskins  are  thin  pieces  of  wood, 
such  as  veneer  or  fibeiboard.  used  on 
the  outside  surfaces  or  facings  of  a  dooi. 
Docwskin  manufacturing  is  almost 
always  performed  at  a  separate  location 
from  door  manufacturing.  Also,  many 


facilities  manufacture  and  finish  both 
exterior  siding  and  doorskins  at  the 
same  site. 

There  are  several  miscellaneous  wood 
building  products  that  are  surface 
coated  and  for  which  there  is  littie  or  no 
emissions  or  product  performance 
information  available.  However,  several 
of  the  miscellaneous  wood  buildins 
products  are  used  on  the  exterior  oi 
buildings  or  structures,  which  would 
require  similar  protection  as  exterior 
siding.  These  miscellaneous  wood 
building  products  include,  but  are  not 
limited  to.  shutters,  shingles,  awnings, 
laminated  veneer  liunber.  and  millwork 
that  is  not  associated  writh.  doors  and 
windows  or  flooring. 

This  industry  segment  involves 
exterior  products  that  must  have 
coatings  able  to  %rithstand  extreme  and 
long-term  weather  conditions.  The 
predominant  use  of  primers  (82  percent 
of  all  coatings)  relates  to  a  compatibility 
issue  for  all  subsequent  coating  layws 
and  warranty  provisions.  These  primers 
are  low-HAP  content  coatings  that 
average  0.01  kg  HAP/Uter  solids  (0.1  lb 
HAP/gal  solids).  The  prefinishes. 
including  basecoats.  sealers,  stains,  and 
topcoats,  have  a  higher  average  HAP 
content.  0.07  kg  HAP/liter  soUds  (0.6  lb 
HAP/gal  solids),  and  comprise  the 
remeining  18  percent  of  the  coatings 
used  by  these  facilities.  The  typical 
siding  facility  produces  mainly  primed 
siding,  but  has  a  small  percentage  of 
prefinished  material  as  well.  Also,  many 
exterior  siding  facilities  coat  doorskins 
at  the  same  location. 

In  summary,  an  important  aspect  in 
the  determination  of  subcategories  for 
wood  building  products  surface  coating 
operations  relates  to  the  differences  in 
the  performance  requirements  of  the 
coatings  used,  which  relates  to  the  type 
and  the  amount  of  f?n«»ing«  required  to 
meet  the  end-product  specifications. 
The  effectiveness  of  an  applied  coating 
system  depends  on  the  extent  to  which 
the  adhesion  of  the  coating  to  the 
substrate  or  other  coating  layers  can  take 
place,  the  chemical  nature  and  physical 
properties  of  the  coating  material,  and 
the  sevmity  of  service  environment.  The 
durability  and  quality  of  coatings 
depend  on  cohmion  and  adhesion 
properties.  The  EPA  believes  that 
coatings  and  suxface  multiplicity 
differences,  as  outlined  above,  warrant 
establishing  subcategories  for  the  wood 
hiiilding  products  souToe  category. 

B.  How  Did  We  Select  the  Regulated 
Pollutants? 

Available  amission  data  collected 
during  the  development  of  the  proposed 
NESHAP  show  that  the  primary  organic 
HAP  emitted  from  the  surface  coatiiag  of 
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wood  building  products  include  xylene, 
toluene,  ethyl  benzene,  EGBE,  and 
glycol  ethers  (not  including  EGBE). 
These  compounds  account  for  84 
percent  of  this  source  category's 
nationwide  organic  HAP  emissions. 
However,  many  other  organic  HAP  are 
used  in  wood  building  products 
coatings,  thinners,  and  cleaning 
materials.  Therefore,  the  proposed  rule 
would  regulate  emissions  of  all  organic 
HAP, 

Although  most  of  the  coatings  used  in 
'this  source  category  do  not  contain 
inorganic  HAP,  some  special  purpose 
coatings  used  by  this  source  category  do 
contain  inorganic  HAP  iuch  as 
chromium,  manganese,  and  antimony. 
Emissions  of  these  materials  to  the 
atmosphere  are  minimal  because  the 
facilities  in  this  source  category  employ 
either  water  curtains  or  dry  filters  that 
remove  overspray  particles  from  the 
spray  booth  exhaust.  Therefore,  at  this 
time,  it  does  not  appear  that  emissions 
of  inorganic  HAP  from  this  source 
category  warrant  Federal  regulation. 

C.  How  Did  We  Select  the  Affected 
Source? 

In  selecting  the  affected  source(s)  for 
emission  standards,  our  primary  goal  is 
to  ensure  that  MACT  is  applied  to  HAP- 
emitting  operations  or  activities  within 
the  source  category  or  subcategory  being 
regulated.  The  affected  source  also 
serves  to  determine  where  new  source 
MACT  applies  under  a  particular 
standard.  Specifically,  the  General 
Provisions  in  subpart  A  of  40  CFR  part 
63  define  the  terms  "construction"  and 
"reconstruction"  with  reference  to  the 
term  "affected  source"  (40  CFR  60.2) 
and  provide  that  new  source  MACT 
applies  when  construction  or 
reconstruction  of  an  affected  source 
occurs  (40  CFR  60.5).  The  collection  of 
equipment  and  activities  evaluated  in 
determining  MACT  (including  the 
MACT  floor)  is  used  in  defining  the 
affected  source. 

When  emission  standards  are  based 
on  a  collection  of  emission  soiuces,  or 
total  facility  emissions  relative  to 
products  with  similar  coating 
operations,  we  select  an  affected  source 
based  on  that  same  collection  of 
emission  sources,  or  the  total  facility 
emissions  relative  to  products  with 
similar  coating  operations,  as  well.  This 
approach  for  defining  the  affected 
source  broadly  is  particularly 
appropriate  for  industries  where 
affected  soiut:e-wide  emission  standards 
provide  the  opportimity  and  incentive 
for  owners  and  operators  to  utilize 
control  strategies  that  are  more  cost 
effective  than  if  separate  standards  were 


established  for  each  emission  point 
within  a  facility. 

The  affected  source  for  these 
proposed  standards  is  broadly  defined 
to  include  all  operations  associated  with 
the  surface  coating  of  wood  building 
products  and  the  cleaning  of  coating 
operation  equipment.  In  selecting  the 
affected  source,  we  considered,  for  each 
operation,  the  extent  to  which  HAP 
materials  are  used  and  the  amount  of 
HAP  that  are  emitted.  The  organic  HAP 
emissions  from  surface  coating 
operations  at  wood  building  products 
facilities  originate  from  the  surface 
coating  application,  drying/curing, 
thinning  and/or  mixing,  and  cleaning 
operations;  storage,  handling,  and 
transfer  of  coatings,  thiimers,  and 
cleaning  materials;  and  waste  materials 
related  to  the  various  coatings  applied 
to  the  wood  building  products. 
Consequently,  the  magnitude  of 
emissions  depends  heavily  on  the 
amount  and  HAP  content  of  the  coatings 
used,  the  application  method  used,  the 
amoimt  and  HAP  content  of  solvents 
used,  the  drying/curing  operations  used, 
and  the  efficiency  of  any  capture 
systems  and  add-on  control  devices. 
These  factors  are  determined  by  the 
purpose  or  function  of  the  coating,  the 
wood  building  products  surface  coating 
method,  and  specific  requirements 
related  to  the  end  use  of  the  wood 
building  product. 

A  broad  definition  of  the  affected 
source  was  selected  to  provide 
maximum  flexibility  in  complying  with 
the  proposed  emission  limits  for  organic 
HAP.  In  planning  its  total  usage  of 
organic  HAP  materials,  each  affected 
source  can  select  among  available 
coatings,  thinners,  and  cleaning 
materials  to  comply  with  the  proposed 
limits.  Additional  information  on  the 
wood  building  products  surface  coating 
operations  selected  for  regulation,  and 
other  operations,  are  included  in  the 
docket  for  the  proposed  standards. 

D.  How  Did  We  Determine  the  Basis  and 
Level  of  the  Proposed  Standards  for 
New  or  Reconstructed  and  Existing 
Sources? 

After  we  identify  the  specific  source 
categories  or  subcategories  of  sources  to 
regulate  under  section  112  of  the  CAA, 
we  must  develop  emission  standards  for 
each  category  and  subcategory.  Section 
112(d)(3)  establishes  a  minimimi 
baseline  or  "floor"  for  standards.  For 
new  or  reconstructed  sources  in  a 
category  or  subcategory,  the  standards 
cannot  be  less  stringent  than  the 
emission  control  ad^eved  in  practice  by 
the  best-controlled  similar  source  for 
which  we  have  emission  information. 
The  standards  for  existing  sources  can 


be  less  stringent  than  standards  for  new 
or  reconstructed  sources,  but  they 
cannot  be  less  stringent  than  the  average 
emission  limitation  achieved  by  the 
best-performing  12  percent  of  existing 
sources  (or  the  best-performing  five 
existing  sources  for  categories  or 
subcategories  with  fewer  than  30 
sources)  for  which  we  have  emission 
information. 

Within  the  wood  building  products 
industry,  organic  HAP  emission  control 
for  cleaning  and  surface  coating 
operations  is  accomplished  primarily 
through  the  use  of  low-  or  no-HAP 
coatings,  thinners,  and  cleaning 
materials.  Add-on  capture  and  cdtitrol 
systems  for  organic  HAP  are  rarely  u^ed 
by  the  industry.  While  low-  or  no-HAP 
materials  have  achieved  broad  use 
throughout  the  industry,  each  particular 
coating  technology  is  not  used  at  every 
facility.  Rather,  facilities  use  various 
combinations  of  low-  or  no-HAP 
coatings,  thinners,  and  cleaning 
materials.  Thus,  we  judged  the  mosl 
reasonable  approach  to  establishing  a 
MACT  floor  to  be  the  evaluation  of  a 
facility's  organic  HAP  emissions  from 
all  coating-related  operations.  To 
account  for  differences  in  production 
levels  from  one  facility*  to  another,  we 
normalized  the  organic  HAP  emission 
rate  by  the  volume  of  coating  solids 
used.  We  believe  coating  solids  usage  is 
an  appropriate  indicator  of  overall 
production  levels. 

We  used  information  obtained  from 
industry  survey  responses  to  estimate 
the  sourcewide  organic  HAP  emission 
rate  from  each  survey  respondent.  We 
calculated  total  organic  HAP  emissions 
by  assuming  that  100  percent  of  the 
volatile  components  in  all  coatings 
(including  adhesives),  thiimers,  and 
cleaning  materials  are  emitted.  Sources 
used  for  determining  the  MACT  floor 
emission  limits  were  identified  as  those 
facilities  that  listed  "major  source"  or 
"synthetic  minor  soiux:e"  as  their  titie  V 
status  on  their  questionnaire  response, 
and  other  facilities  whose  data  indicated 
that  they  have  the  capacity  to  increase 
their  organic  HAP  emissions  to  at  least 
9.1  Mg/yr  (10  tpy),  even  though  they  did 
not  identify  themselves  as  major  or 
synthetic  minor  sources. 

The  survey  response  information  was 
used  to  determine  the  total  volume  of 
coating  solids  used  by  each  source.  We 
included  decorative,  protective,  and 
functional  coatings  in  this  total. 

Using  the  sourcewide  organic  HAP 
emissions  and  the  total  volume  of 
coating  solids  used  for  each  survey 
respondent,  we  calculated  the 
normalized  organic  HAP  emissions 
(emission  rate)  in  units  of  kg  organic 
HAP  per  liter  of  coating  solids  (lb 
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organic  HAP  per  gal  of  coating  solids) 
used.  The  facilities  were  then  ranked 
from  the  lowest  to  the  highest  emission 
rate  in  each  of  the  five  subcategories. 

For  two  of  the  five  subcategories,  the 
existing  source  MACT  floor  was  based 
on  the  top  12  percent  of  the  facilities 
because  the  subcategories  were 
projected  to  have  more  than  30  sources. 
The  existing  source  MACT  floor  for  the 
other  three  subcategories  was  based  on 
the  top  five  facilities  because  the 
subcategories  were  projected  to  have 
fewer  than  30  sources.  The  "average" 
emission  rate  for  each  subcategory  was 
interpreted  as  the  median  emission  rate. 
The  median  emission  rate  was  selected 
rather  than  the  mean  or  mode  because 
it  is  associated  with  an  actual  emission 
rate  being  achieved  by  a  real  facility. 

The  best  performing  facilities  in  each 
subcategory  in  the  database  achieved 
the  emission  limits  for  new  or 
reconstructed  sources  in  Table  2  of  this 
preamble.  The  MACT  floor  process  for 
existing  sources  resulted  in  the  emission 
limits  identified  in  Table  3  of  this 
preamble  by  subcategory.  The  survey 
data  showed  no  appreciable  differences 
between  the  floor  facilities  and  the 
remaining  facilities  in  each  subcategory 
in  terms  of  the  substrates  coated,  the 
coating  technologies  used,  or  the 
applicability  of  control  measures  across 
the  various  operations.  Therefore,  we 
believe  the  floor  levels  of  control  are 
achievable  by  the  soujrces  in  each 
subcategory. 

After  the  floors  have  been  determined 
for  new  or  reconstructed  and  existing 
sources  in  a  source  category  or 
subcategory,  we  must  set  emission 
standards  that  are  technically 
achievable  and  no  less  stringent  than 
the  floors.'  Such  standards  must  then  be 
met  by  all  sources  within  the  source 
category  or  subcategory.  We  identify 
and  consider  any  reasonable  regulatory 
alternatives  that  are  "beyond-the-floor." 
taking  into  accoimt  emission  reductions, 
cost,  non-air  quality  health  and 
environmental  impacts,  and  energy 
requirements.  These  alternatives  may  be 
different  for  new  or  reconstructed  and 
existing  sources  because  of  different 
MACT  floors,  and  separate  standards 
may  be  established  for  new  or 
reconstructed  and  existing  sources. 

We  identified  and  considered  control 
levels  more  stringent  than  the  MACT 
floor  level  of  control  for  organic  HAP. 
The  more  stringent  option  was  the  use 
of  capture  systems  and  add-on  control 
devices  at  every  facility.  The  add-on 
control  device  chosen  for  the  beyond- 
the-floor  analysis  was  a  regenerative 
thermal  oxidizer  (RTO).  An  RTO  was 
chosen  to  achieve  the  highest  reduction 
level  possible. 


In  evaluating  the  beyond-the-floor 
option,  we  calculated  the  additional 
costs  and  emission  reductions 
associated  with  the  use  of  a  capture 
system  and  RTO.  Since  most  affected 
sources  do  not  have  any  form  of  add-on 
control  to  reduce  organic  HAP 
emissions  from  surface  coating 
operations,  we  believe  that  almost  all  of 
the  facilities,  including  the  few  facilities 
with  existing  add-on  control,  would 
need  to  instsdl  a  new  captiire  system 
and  an  RTO  to  achieve  Uie  more 
stringent  level  of  control. 

We  calculated  the  cost  to  reduce  each 
ton  of  organic  HAP  emissions  using  the 
more  stringent  level  of  control. 
Requiring  sources  to  meet  the  beyond- 
the-floor  level  resiilts  in  an  estimated 
emission  reduction  of  4.800  Mg/yr 
(5,300  tpy)  at  an  estimated  cost  of 
$133.5  million  per  year  or  $27,900  per 
Mb  hap  ($25,300  per  ton  HAP) 
reduced. 

Without  having  information  on  the 
benefits  that  woiUd  be  achieved  by 
reducing  emissions  beyond-the-floor. 
we  determined  that  the  additional 
emission  reductions  that  could  be 
achieved  do  not  warrant  the  costs  that 
each  existing  source  could  incur  by 
using  add-on  controls.  Therefore,  we  are 
not  requiring  beyond-the-floor  levels  of 
emission  reductions  at  this  time.  After 
implementation  of  these  standards,  we 
will  evaluate  the  health  and 
environmental  risks  that  may  be  posed 
as  a  result  of  exposure  to  emissions  from 
the  wood  building  products  soiut» 
category.  At  that  time,  we  will 
determine  whether  the  additional  costs 
are  warranted  in  light  of  the  available 
risk  information. 

For  new  or  reconstructed  soiirces,  the 
organic  HAP  emission  limits  are  zero  or 
near  zero  kg  HAP/Uter  of  solids  (lb 
HAP/gal  of  solids).  These  limits  will 
achieve  100  percent  or  nearly  100 
percent  organic  HAP  emission 
reductions.  Therefore,  there  are  no  other 
control  technologies  that  need  to  be 
considered  as  a  beyond-the-floor  option 
for  controlling  organic  HAP  from  new  or 
reconstructed  sources. 

For  new  or  reconstructed  sources,  we 
based  the  proposed  standards  on  the 
new  source  MACT  floor.  For  existing 
sources,  we  based  the  proposed 
standards  on  the  existing  source  MACT 
floor.  As  described  earlier,  we 
determined  that  the  beyond-the-floor 
option  was  not  technically  or 
economically  feasible  for  all  existing 
sources. 

The  MACT  levels  of  control  for  new 
or  reconstructed  and  existing  sources 
can  be  achieved  in  several  different 
ways.  Many  soiuces  would  be  able  to 
use  low-  or  no-HAP  coatings,  although 


they  may  not  be  available  to  meet  the 
needs  of  every  source.  If  a  source  is  also 
using  thinners  or  cleaning  materials  that 
contain  organic  HAP,  then  it  may  be 
able  to  switch  to  low-  or  no-HAP 
thinners  and  cleaning  materials,  which 
are  widely  available,  to  reduce  the 
soufcewide  organic  HAP  emissions  rate 
to  the  MACT  level.  Other  available 
options  are  the  use  of  UV  coatings  or 
capture  systems  and  add-on  control 
devices  to  reduce  emissions. 

We  note  here  that  our  assumption, 
used  in  the  development  of  the  MACT 
floors,  that  100  percent  of  the  organic 
HAP  in  the  materials  used  are  emitted 
by  the  affected  source  would  not  apply 
when  the  source  sends  organic  HAp 
waste  materials  to  a  facility  for 
treatment  or  disposal.  We  made  that 
assumption  because  the  industry  siuvey 
responses  provided  little  information  as 
to  tne  amount  of  organic  HAP  recovered 
and  recycled  or  treated  and  disposed. 
We.  therefore,  concluded  that  the 
practice  may  not  be  common  within  the 
wood  building  products  surface  coating 
industry.  We  recognize,  however,  that 
some  wood  building  products  facilities 
may  conduct  such  activities  and  should 
be  allowed  to  account  for  such  activities 
in  determining  their  emissions.  Thus, 
the  proposed  rule  allows  you  to  reduce 
the  organic  HAP  emissions  by  the 
amount  of  any  organic  HAP  contained 
in  waste  treated  or  disposed  at  a 
hazardous  waste  treatment,  storage,  and 
disposal  facility  that  is  regulated  under 
40  CFR  part  262,  264,  265.  or  266. 

E.  How  Did  We  Select  the  Format  of  the 
Proposed  Standards? 

We  selected  the  format  of  the 
standards  to  be  mass  of  organic  HAP  per 
voliune  of  coating  solids.  The  proposed 
format  would  allow  wood  building 
products  siuface  coating  operation 
owners  and  operators  flexibility  in 
choosing  any  combination  of  means 
(including  coating  reformulation,  use  of 
low-  or  no-HAP  materials,  solvent 
elimination,  work  practices,  and  add-on 
control  devices)  to  comply  with  the 
applicable  emission  limit  that  is 
workable  for  their  particular  situations. 

We  selected  volume  of  coating  solids 
as  a  component  of  the  proposed 
standards  to  normalize  the  rate  of 
organic  HAP  emissions  across  all  sizes 
and  types  of  facilities.  We  also  selected 
the  volume  of  coating  solids  used 
because  it  is  directly  related  to  the 
surface  area  coated  and.  therefore, 
provides  an  equitable  basis  for  all 
coatings,  regardless  of  differences  in 
coating  densities.  A  format  based  on  the 
mass  or  weight  of  coating  solids  (instead 
of  volume)  could  result  in  inequitable 
standards  for  higher-density  pigmented 
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coatings,  such  as  basecoats  or  enamels, 
compared  to  coatings  with  lower 
densities  per  unit  volume. 

Other  cnoices  for  the  format  of  the 
standards  that  we  considered,  but  chose 
not  to  propose,  included  a  usage  limit 
(mass  per  unit  of  production)  and  a 
percent  reduction  limit  based  on  a 
capture  system  and  add-on  control 
device.  As  it  is  not  our  intent  to  limit 
a  facility's  production  under  the 
proposed  standards,  we  are  not 
proposing  a  usage  limit.  We  also 
evaluated,  but  are  not  proposing,  a 
percent  reduction  limit,  as  most  wood 
building  products  facilities  are  not 
expected  to  use  capture  systems  and 
add-on  control  devices  for  compliance. 

In  lieu  of  emission  standards,  section 
112(h)  of  the  CAA  allows  work  practice 
standards  or  other  requirements  to  be 
established  when  a  pollutant  cannot  be 
emitted  through  a  conveyance  or 
capture  system,  or  when  measurement 
is  not  practicable  because  of 
technological  and  economic  limitations. 
Many  wood  building  products  facilities 
use  some  type  of  work  practice  measure 
to  reduce  HAP  emissions  from  mixing, 
cleaning,  storage,  and  waste  handling 
areas  as  part  of  their  standard  operating 
procedures.  They  use  these  measures  to 
decrease  solvent  usage  and  minimize 
exposure  to  workers.  However,  we  do 
not  have  data  to  quantify  accurately  the 
emission  reductions  achievable  by  the 
work  practice  measures.  The  level  of 
emissions  depends  on  the  type  of 
equipment  and  the  work  practices  used 
at  the  facility  and  would  be  very  site- 
specific.  For  example,  emissions  from 
solvent-laden  rags  used  to  clean  spray 
booths  would  depend  on  the  method 
used  to  isolate  and  store  such  rags.  In 
addition  to  lacking  adequate  data  and 
information  to  quantify  an  emissions 
level  for  such  operations,  it  is  not 
practicable  to  measure  emissions  from 
these  operations  since  they  often  occur 
in  large  open  areas  not  amenable  to 
testing.  Therefore,  work  practice 
standards  are  appropriate  for  such 
operations  under  section  112(h)  of  the 
CAA. 

We  request  specific  comments  on 
work  practice  standards  and  their 
applicability  to  this  source  category. 

Under  the  option  where  emissions  are 
reduced  by  using  low-  or  no-HAP 
materials,  we  assume  that  all  the  organic 
HAP  in  the  materials  entering  the 
affected  source  are  volatilized  (emitted). 
Therefore,  emissions  frt>m  operations 
occturing  within  the  affected  source 
(e.g.,  mixing  operations)  are  accounted 
for  in  the  determination  of  total 
materials  usage  at  the  affected  soiuce. 
However,  when  you  comply  by  using 
capture  systems  and  add-on  control 


devices,  emissions  bora  mixing,  storage, 
and  waste  handling  operations  are  often 
not  routed  to  the  control  devices  and 
would  not  be  practicable  to  measiue  for 
inclusion  in  a  determination  of 
compliance  with  emission  limits. 
Therefore,  the  proposed  rule  would 
require  development  and 
implementation  of  an  emission 
reduction  work  practice  plan  to  assure 
that  emissions  are  reduced  from  such 
operations. 

F.  How  Did  We  Select  the  Testing  and 
Initial  Compliance  Requirements? 

The  proposed  standards  would  allow 
you  to  choose  among  several  options  to 
demonstrate  compliance  with  the 
proposed  standards  for  organic  HAP. 

Option  1:  Compliant  material  option. 
You  would  be  required  to  document  the 
organic  HAP  content  of  all  coatings  and 
show  that  each  is  less  than  the 
applicable  emission  limit.  You  would 
also  have  to  show  that  each  thinner  and 
cleaning  material  used  contains  no 
organic  HAP.  Method  311  is  the  method 
developed  by  EPA  for  determining  the 
mass  fraction  of  organic  HAP  in  coatings 
and  has  been  used  in  previous  surface 
coating  NESHAP.  We  have  not 
identified  any  other  methods  that 
provide  advantages  over  Method  311  for 
use  in  the  proposed  standards. 

Method  24  is  the  method  developed 
by  EPA  for  determining  the  mass 
fraction  of  volatile  matter  for  coatings 
and  can  be  used  if  you  choose  to 
determine  the  nonaqueous  volatile 
matter  content  as  a  surrogate  for  organic 
HAP.  In  other  NESHAP,  volatile  organic 
compound  emission  control  measures 
have  been  implemented  in  coating 
industries,  with  Method  24  as  the 
compliance  method.  We  have  not 
identified  any  other  methods  that 
provide  advantages  over  Method  24  for 
use  in  the  proposed  standards. 

The  proposed  methods  for 
determining  volume  fraction  of  coating 
solids  are  either  ASTM  Method  D2697- 
86  (1998)  or  ASTM  Method  D6093-97. 
These  are  voluntary  consensus 
standards  (VCS)  determined  to  be 
appropriate  for  the  proposed  rule:  they 
represent  the  consensus  of  the  coating 
industry  and  other  experts  involved  in 
their  development. 

Option  2:  Emission  rate  without  add- 
on controls  option.  To  demonstrate 
initial  compliance  using  this  option, 
you  would  calculate  the  organic  HAP 
emission  rate  for  one  or  more  of  your 
coating  operation(s)  in  the  affected 
source,  based  on  the  mass  of  organic 
HAP  in  all  coatings,  thinners,  and 
cleaning  materials  and  the  volume  of 
coating  solids  used  diuing  the  initial 
compliance  period.  You  would  be 


required  to  demonstrate  that  the  organic 
HAP  emission  rate  does  not  expeed  the 
applicable  emission  limit  using  the 
methods  discussed  previously. 

Option  3:  Emission  rate  with  add-on 
controls  option.  If  you  use  a  capture 
system  and  control  device  other  than  a 
solvent  recovery  device  for  which  you 
conduct  a  liquid-liquid  material 
balance,  you  would  be  required  to 
conduct  an  initial  performance  test  of 
the  system  to  determine  its  overall 
control  efficiency.  For  a  solvent 
recovery  system  for  which  you  conduct 
a  liquid-liquid  material  balance,  you 
would  determine  the  quantity  of  volatile 
matter  applied  and  the  quantity 
recovered  during  the  initial  compliance 
period  to  determine  its  overall  control 
efficiency.  For  both  cases,  the  overall 
control  efficiency  would  be  combined 
with  the  monthly  mass  of  organic  HAP 
in  the  coatings,  thinners,  and  cleaning 
materials  used  to  calculate  the  monthly 
organic  HAP  emission  rate  in  kg  HAP/ 
liter  of  coating  solids  (lb  HAP/gal  of 
coating  solids).  If  you  conduct  a 
performance  test,  you  would  also 
determine  parameter  operating  limits 
during  the  test.  Thetest  methods  that 
the  proposed  standards  would  require 
for  the  performance  test  have  been 
required  in  many  standards  of 
performance  for  industrial  surface 
coating  sources  under  40  CFR  part  60 
and  NESHAP  under  40  CFR  part  63.  We 
have  not  identified  any  other  methods 
that  provide  advantages  over  these 
methods. 

G.  How  Did  We  Select  the  Proposed 
Continuous  Compliance  Requirements? 

To  demonstrate  continuous 
compliance  with  the  emission  limits, 
you  would  need  records  of  the  quantity 
of  coatings,  thinners,  and  cleaning 
materials  used  and  the  data  and 
calculations  supporting  your 
determination  of  their  organic  HAP 
content.  If  you  conduct  liquid-liquid 
material  balances,  you  would  need 
records  of  the  quantity  of  volatile  matter 
used  and  the  quantity  recovered  by  the 
solvent  recovery  system  each  month. 

To  ensure  continuous  compliance 
with  the  proposed  organic  HAP 
emission  limits  and  operating  limits,  the 
proposed  standards  would  require 
continuous  parameter  monitoring  of 
capture  systems  and  control  devices  and 
recordkeeping.  We  selected  the 
following  requirements  based  on 
reasonable  cost,  ease  of  execution,  and 
usefulness  of  the  resulting  data  to  both 
the  owners  or  operators  and  EPA  for 
ensuring  continuous  compliance  with 
the  emission  liinits  and  operating  limits. 

We  are  proposing  that  certain 
parameters  be  continuously  monitored 
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for  the  types  of  capture  systems  and 
control  devices  commonly  used  in  the 
industry.  These  monitoring  parameters 
have  been  used  in  other  standards  for 
similar  industries.  The  values  of  these 
parameters  that  correspond  to 
compliance  with  the  proposed  emission 
limits  are  established  during  the  initial 
or  most  recent  performance  test  that 
demonstrates  compliance.  These  values 
are  your  operating  limits  for  the  capture 
system  and  control  device. 

You  would  be  required  to  determine 
3-hour  average  values  for  most 
monitored  parameters  for  the  affected 
source.  We  selected  this  averaging 
period  to  reflect  operating  conditions 
during  the  performance  test  to  ensure 
the  control  system  is  continuously 
operating  at  the  same  or  better  control 
level  as  during  a  performance  test 
demonstrating  compliance  with  the 
emission  limits. 

H.  How  Did  We  Select  Notification. 
Recordkeeping,  and  Reporting 

Requirements? 

You  would  be  required  to  comply 
with  the  applicable  reqxiirements  in  the 
NESHAP  General  Provisions,  subpart  A 
of  40  CFR  part  63.  as  described  in  Table 
4  of  the  proposed  subpart  QQQQ-  We 
evaluated  the  General  Provisions 
requirements  and  included  those  we 
determined  to  be  the  minimum 
notification,  lecordkeeping.  and 
reporting  necessary  to  ensure 
compliance  with,  and  effective 
enforcement  of,  the  proposed  standards, 
modifying  them  as  appropriate  for  the 
wood  building  products  surface  coating 
category. 

IV.  SoBuiMry  of  EnTiraniiMntal.  Energy, 
and  Economic  Impacts 

The  proposed  standards  will  affect  an 
estimated  205  major  source  fecilities 
that  surface  coat  wood  building 
products.  The  impacts  are  presented 
relative  to  a  baseline  reflecting  the  level 
of  control  prior  to  the  standards.  Due  to 
consolidation  throughout  the  industry, 
there  is  not  expected  to  be  any  net 
growth  within  the  wood  building 
products  surface  coating  industry 
during  the  next  5  years.  Therefore,  there 
are  no  projected  impacts  for  new 
sources.  For  a  bcility  that  is  already  in 
compliance  with  the  proposed 
standards,  only  monitoring, 
recordkeeping,  and  reporting  cost 
impacts  were  estimated.  For  more 
information  on  how  impacts  were 
estimated,  see  the  BID  in  the  docket. 

A.  What  Are  the  Air  Impacts? 

The  proposed  emission  limits  are 
expected  to  reduce  nationwide  organic 
HAP  emissions  from  existing  major 


sources  by  3,200  Mg/yr  (3,500  tpy).  This 
represents  a  reduction  of  61  percent 
from  the  baseline  organic  HAP 
emissions  of  5,100  Mg/yr  (5,600  tpy). 

B.  What  Are  the  Cost  Impacts? 

We  have  estimated  the  costs  related  to 
complying  with  the  emission  limitations 
and  meeting  the  monitoring, 
recordkeeping,  and  reporting 
requirements.  The  costs  to  comply  with 
the  emission  limitations  include  Uie 
increased  cost  of  low-  or  no-HAP 
coating  materials  and,  for  sources  that 
choose  to  use  existing  emission  capture  ' 
and  control  systems,  performance 
testing  costs.  We  have  assimied  for  this 
analysis  that  all  affiscted  sources  will 
use  low-  or  no-HAP  coatings,  thinners, 
and  cleaning  materials,  and  that  these 
materials  can  be  utilized  without  the 
need  for  capital  expenditure.  Annual 
costs  to  meet  the  monitoring, 
recordkeeping,  and  reporting 
requirements  of  the  proposed  rule  have 
also  been  included. 

To  comply  with  the  proposed 
standards,  existing  sources  will  likely 
use  low-  or  no-HAP  coatings,  thinners, 
and  cleaning  materials.  Compliance 
costs  were  estimated  based  on  an 
incremental  cost  difference  between  the 
materials  currently  used  and  the 
complying  materials.  For  purposes  of 
the  proposed  rule,  low-  or  no-HAP 
coatings  used  to  comply  with  the 
standard  are  expected  to  be  more 
expensive  than  the  higher-HAP  content 
coatings  that  are  currently  being  used. 

Performance  testing  costs  for  the 
facilities  that  choose  to  use  existing 
control  devices  to  comply  with  the 
standard  include  the  labor  hoius 
required  to  conduct  performance  testing 
and  monitoring  on  each  emission 
capture  system  and  control  device  used, 
and  to  develop  the  associated  data 
elements  for  recordkeeping  and 
reporting  purposes. 

Recordkeeping  and  reporting  includes 
all  labor  hours  related  to  the  tracking  of 
coating  usage,  the  cost  of  purchasing 
computer  equipment,  the  labor  hours 
required  to  write  and  submit  reports, 
and  the  labor  hours  required  to  train  the 
coating  personnel. 

The  total  annual  costs  for  the 
approximate  205  existing  major  sources 
are  estimated  at  $27.3  million. 
According  to  estimates,  recordkeeping 
and  reporting  costs  will  contribute  $5.5 
million  to  the  overall  cost  of  these 
proposed  NESHAP;  material  costs  will 
contribute  $21.6  million:  and 
performance  testing  and  monitoring  will 
contribute  $246,000.  We  specifically 
invite  comments  on  how  the  EPA  might 
reduce  the  overall  cost  and  cost  by 
subcategory  for  the  proposed  rule  and 


thereby  increase  the  rule's  cost- 
effectiveness. 

C.  What  Are  the  Economic  Impacts? 

We  performed  an  ElA  to  provide  an 
estimate  of  the  facility  and  market 
impacts  of  the  proposed  standards  as 
well  as  the  social  costs.  In  general,  we 
expect  the  economic  impacts  of  the 
proposed  standards  to  be  minimal,  with 
price  increases  for  affected  wood 
building  products  surface  coating 
facilities  of  only  0.04  percent. 

For  affected  sources,  the  median 
profit  margin  will  remain  unchanged, 
with  small  entities  being  slightly  more 
affected  by  the  proposed  standards.  The 
median  profit  margin  for  small  entities 
is  expected  to  decrease  bom  2.8  percent 
to  2.7  percent  while  the  median  profit 
margin  for  large  entities  is  expected  to 
decrease  from  3.3  percent  to  3.2  percent. 
Therefore,  we  do  not  expect  an  adverse 
economic  impact  on  the  industry  as  a 
whole. 

The  distribution  of  costs  across  wood  . 
building  products  surface  coating 
facilities  is  slanted  toward  the  lower 
impact  levels  with  many  facilities 
incurring  costs  related  only  to  annually 
recurring  monitoring,  recordkeeping, 
and  reporting,  and  for  only  a  few 
sources  that  choose  to  use  their  existing 
add-on  controls,  initial  performance 
testing,  and  parameter  monitoring.  The 
EIA  indicates  that  these  regulatory  costs 
are  expected  to  represent  only  0.2 
percent  of  the  value  of  coating  services, 
which  should  not  cause  producers  to 
cease  or  alter  their  current  operations. 
Hence,  nd'finns  or  facilities  are  at  risk 
of  closure  because  of  the  proposed 
standards.  For  more  information,  refer 
to  the  "hidustry  Profile:  Wood  Building 
Products  Industry"  (docket  A-97-52). 

D.  What  Are  the  Non-Air  Health. 
Environmental,  and  Energy  Impacts? 

Based  on  information  frtim  the 
industry  survey  responses,  we  found  no 
indication  that  the  use  of  low-  or  no- 
organic-HAP  content  coatings,  thinners, 
and  cleaning  materials  at  existing 
sources  woidd  result  in  any  increase  or 
decrease  in  non-air  health, 
enviromnental,  and  energy  impacts. 
There  would  be  no  change  in  utility 
requirements  associated  with  the  use  of 
these  materials,  so  there  would  be  no 
change  in  the  amount  of  energy 
consiuned  as  a  result  of  the  material 
conversion.  Also,  there  would  be  no 
significant  change  in  the  amount  of 
materials  used  or  the  amount  of  waste 
produced. 
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V.  AdministratiTe  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  Uie 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  has  notified  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  The  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  dociunented  in  the  public 
record. 

B.  Executive  Order  13132.  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government" 

Under  Section  6  of  Executive  Order 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incuired  by  State  and 


local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law.  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

The  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
leveb  of  government,  as  specified  in 
Executive  Order  13132.  Pursuant  to  the 
terms  of  Executive  Order  13132,  it  has 
been  determined  that  the  proposed  rule 
does  not  have  "federalism  implications" 
because  it  does  not  meet  the  necessary 
criteria.  Thus,  the  r^uirements  of 
Section  6  of  the  Executive  Order  do  not 
apply  to  the  proposed  rule.  Although 
Section  6  of  Executive  Order  13132  does 
not  apply  to  the  proposed  rule.  EPA  did 
consult  with  State  and  local  officials  to 
enable  them  to  provide  timely  input  in 
the  development  of  the  proposed  rule. 

C.  Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitied 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

The  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
No  tribal  governments  own  or  operate 
wood  building  products  siu^ce  coating 
facilities.  Thus.  Executive  Order  13175 
does  not  apply  to  the  proposed  rule. 


D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23, 1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Orider  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  appljring  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  Section  5-501 
of  the  Executive  Order  has  the  potential 
to  influence  the  regulation.  The . 
proposed  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not 
establish  environmental  standards  based 
on  an  assessment  of  health  or  safety 
risks.  No  children's  risk  analysis  was 
performed  because  no  ahemative 
technologies  exist  that  would  provide 
greater  stringency  at  a  reasonable  cost. 
Furthermore,  the  proposed  rule  has 
been  determined  not  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866. 

E.  Executive  Order  13211.  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

The  proposed  rule  is  not  a 
"significant  energy  action"  as  defined  in 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Further,  we  have  concluded  that  the 
proposed  rule  is  not  likely  to  have  any 
adverse  energy  effects.  Affected  sources 
are  expected  to  comply  with  the 
proposed  rule  through  pollution 
prevention  rather  than  end-of-pipe 
controls,  and  therefore,  there  would  be 
no  increase  in  energy  usage. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRAl,  Public 
Law  104-4,  establishes  requirements  for 
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Federal  agencies  to  assess  the  effiscts  of 
their  regulatory  actions  on  State,  local, 
and  tri^  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
offidab  of  affKted  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  The  m""*'""'"*  total  annual 
cost  of  the  proposed  rule  has  been 
estimated  to  be  less  than  $27.3  million. 
Thus,  today's  proposed  nde  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA.  In  addition, 
EPA  has  determined  that  this  proposed 
rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them.  Therefore, 
today's  proposed  rule  is  not  subject  to 
the  requirements  of  section  203  of  the 
UMRA. 


G.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601,  et  seq. 

The  RFA  generally  requires  us  to 
prepare  a  r^uiatory  flexibility  analysis 
of  any  rule  subject  to  notice  and 
comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  imless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  the  purposes  of  assessing  the 
impacts  of  today's  proposed  rule  on 
small  entities,  small  entity  is  defined  as: 
(1)  A  small  business  whose  parent 
company  has  no  more  than  500 
employees;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  sdiool  district,  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  smiall 
organization  that  is  any  not-for-profit 
enterprise  that  is  independentiy  owned 
and  operated  and  is  not  dominant  in  its 
field. 

In  accordance  with  the  RFA  and 
SBREFA,  EPA  conducted  an  assessment 
of  the  proposed  standards  on  small 
businesses  within  the  wood  building 
products  surface  coating  industry.  Based 
on  Small  Business  Administration  size 
definitions  and  reported  sales  and 
employment  data.  EPA's  survey 
identified  4  out  of  44  known  facilities  (4 
out  of  19  known  companies)  as  being 
owned  by  small  businesses  that  will  be 
affected  by  the  proposed  standards. 
Small  businesses  own  9  percent  of  the 
facilities  and  represent  21  percent  of  the 
companies  witUn  the  source  category 
that  will  be  affected  by  the  proposed 
standards  and  are  expected  to  incur  less 
than  10  percent  of  the  total  induistry 
compliance  costs  of  $27  million.  There 
are  no  small  firms  vrith  compliance 
costs  equal  to  or  greater  than  1  percent 
of  their  sales,  llie  EPA  believes  the 
sample  of  firms  included  in  this  small 
entity  analysis  is  representative  of  the 
small  firms  that  may  be  afiiected  by  the 
proposed  rule. 

llie  EPA  also  notes  that,  while 
economies  of  scale  will  require 
individual  small  firms  to  pay  a 
somewhat  higher  proportion  of  revenues 
than  large  firms  for  compliance,  the 
burden  on  most  small  firms  is  quite  low 
nevertheless.  The  median  compliance 
cost  is  well  below  1  percent  of  sales  for 
both  small  and  large  firms  affected  by 
the  proposed  standards  (0.18  and  0.02 

percent  of  sjdes  for  small  and  large 
firms,  respectively).  After  reviewing  the 


range  of  costs  to  be  borne  by  small 
businesses,  EPA  has  determined  the 
costs  are  typically  small  and,  thus, 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  EPA  has  determined  that  the 
certification  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
does  not  change  if  this  analysis  is  done 
using  the  NAICS-based  small  business 
size  standards  and  NAICS  industry  data. 
For  more  information,  please  consult 
the  memorandum  "Small  Entity  Impact 
Analysis  Results  Comparison  for 
Proposed  Wood  Building  Products 
NESHAP"  (docket  A-97-52). 

Although  the  proposed  rule  vrill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
EPA  has  nonetheless  worked 
aggressively  to  minimize  the  impact  of 
the  proposed  rule  on  small  entities, 
consistent  with  our  obligations  under 
the  CAA.  Along  with  soliciting  input 
from  small  entities  diuing  the  data- 
gathering  phase  of  the  proposed 
rulemaking,  three  separate  small 
business  outreach  activities  were 
conducted.  First,  the  Western  States  Air 
Resources  Coimcil  was  contacted  about 
small  business  participation  in  a 
meeting  held  on  October  12, 1999.  (For 
more  information,  see  docket  A-57-92.) 
The  second  activity  was  a  random 
screening  of  approximately  250  affected 
companies  vrithin  the  wood  building 
products  surface  coating  industry. 
Internet  searches  led  to  a  list  of  ten 
possible  small  entities.  These  small 
entities  were  then  invited  to  join  a  small 
business  panel  to  assist  in  the 
development  of  the  wood  building 
products  (surfece  coating)  NESHAP.  The 
third  outreach  program  was  conducted 
through  SCXDPe.  which  is  a  cooperative 
agreement  between  the  EPA  and  the 
National  Association  of  Schools  of 
Public  Affairs  and  Administration. 
Meetings  are  facilitated  by  local  public 
aSaiis  and  administration  fiaculty  and 
are  used  to  inform  small  entities  of 
pending  regulations.  The  infonnal 
meetings  allow  potentially  afiiected 
hidlities  to  voice  concerns  which  will 
then  be  commimicated  to  the  EPA  prior 
to  the  rulemaking.  According  to 
outreach  in  Geoi^a,  Oregon,  North 
Carolina,  and  Pennsylvania,  small 
entities  are  aware  oHow-  or  no-HAP 
coatings  that  have  the  potential  to 
reduce  HAP  emissions.  Many  of  the 
small  entities  currentiy  use  low-  or  no- 
HAP  coatings  and  agree  that  they  are 
often  less  expensive  than  higher-HAP 
options,  do  not  affect  the  quality  of  the 
final  product,  and  the  choices  are 
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becoming  more  widespread.  Therefore, 
small  entities  will  not  be  adversely 
affected  by  the  use  of  low-  or  no-HAP 
coatings.  (For  more  information,  see 
docket  A-97-52.) 

Another  aspect  of  the  small  business 
outreach  was  the  participation  in 
meetings  that  focus  on  impacts  on  small 
entities.  The  EPA  representatives  for  the 
wood  bmlding  products  (surface 
coating)  NESHAP  have  attended 
conferences  and  trade  association 
meetings  that  have  included  small 
entities.  By  attending  conferences 
sponsored  by  the  Center  for  Advanced 
Wood  Processing,  the  Laminating 
Materials  Association,  and  RadTech 
International  North  America,  and  being 
involved  in  coatings-related  industry 
and  trade  association  meetings, 
information  about  the  proposed  wood 
building  product  (sxuface  coating) 
NESHAP  has  been  shared  with  other 
communities  concerned  with  impacts 
on  small  entities. 

We  believe  these  actions  will 
significanUy  reduce  the  compliance 
burden  for  small  entities,  thereby 
mitigating  potential  impacts  and 
preventing  any  duplication  of  effort.  In 
addition,  we  are  proposing  compliance 
options  which  give  small  entities 
flexibility  in  choosing  the  most  cost 
effective  and  least  burdensome 
alternative  for  their  operation.  For 
example,  a  facility  could  purchase  and 
use  low-  or  no-HAP  coatings,  thinners, 
and  cleaning  materials  (i.e.,  pollution 
prevention)  that  meet  the  proposed 
standards  rather  than  being  required  to 
purchase  add-on  control  systems.  The 
low-  or  no-HAP  option  can  be 
demonstrated  witn  minimiun  burden  by 
using  already-maintained  purchase  and 
usage  records.  No  testing  of  materials 
would  be  required,  as  the  facility 
owners  could  show  that  their  coatings 
meet  the  emission  limits  by  providing 
formulation  data  supplied  by  the 
manufactiuer. 

We  are  also  proposing  one  option  that 
allows  compliance  demonstrations  to  be 
conducted  on  a  rolling  12-month  basis, 
meaning  that  the  facility  would  each 
month  calculate  a  12-month  organic 
HAP  emission  rate  for  the  previous  12 
months  to  determine  compliance.  This 
will  give  affected  small  entities  extra 
flexibility  in  complying  with  the 
emission  limits  since  small  entities  are 
more  likely  to  use  lower  monthly 
volumes  and/or  a  limited  number  of 
materials.  Furthermore,  we  are 
proposing  the  minimum  monitoring, 
recordkeeping,  and  reporting 
requirements  needed  for  enforcement 
and  compliance  assurance. 

We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed 


standards  on  small  entities  and 
welcome  comments  on  issues  related  to 
such  impacts.  For  more  information 
consult  docket  A-97-52. 

H.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  rule  will 
be  submitted  for  approval  to  0MB  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501,  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  2034.01)  and 
a  copy  may  be  obtained  from  Susan 
Auby  by  mail  at  U.S.  EPA,  Office  of 
Environmental  Information,  Collection 
Strategies  Division  (2822T),  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460,  by  email  at 
auby.susan9epa.gov,  or  by  calling  (202) 
566-1672.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 
www.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
national  emission  standards.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  the 
EPA  pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  Agency 
policies  set  forth  in  40  CFR  part  2, 
subpart  B. 

Tne  proposed  standards  would 
require  maintaining  records  of  all 
coatings,  thinners,  and  cleaning 
materials  data  and  calculations  used  to 
determine  compliance.  This  information 
includes  the  voliune  used  during  each 
compliance  period,  mass  fraction  of 
oiganic  HAP,  density,  and,  for  coatings 
only,  volume  fraction  of  coating  solids. 

Ii  an  add-on  control  device  is  used, 
records  will  need  to  be  kept  of  the 
captiue  efficiency  of  the  capture  device, 
destruction  or  removal  efficiency  of  the 
control  device,  and  the  monitored 
operating  parameters.  In  addition, 
records  will  need  to  be  kept  of  each 
calculation  of  the  affected  soiucewide 
emissions  for  each  compliance  period 
and  all  data,  calculations,  test  results, 
and  other  supporting  information. 

The  monitoring,  recordkeeping,  and 
reporting  burden  for  this  collection 
(averaged  over  the  first  3  years  after  the 
effective  date  of  the  final  rule)  is 
estimated  to  be  approximately  2,100 
labor  hours  per  year  at  a  total  annual 
cost  of  $119,500.  For  facilities  assumed 


to  use  add-on  control  devices,  this 
estimate  includes  a  one-time 
performance  test  and  report  (with  repeat 
tests  where  needed)  and  a  one-time 
submission  of  a  SSMP  with  semiannual 
reports  for  any  event  when  the 
procedures  in  the  plan  were  not 
followed.  For  all  facilities,  this  estimate 
includes  semiannual  compliance  status 
reports  and  recordkeeping.  The  total 
capital/startup  costs  associated  with  the 
monitoring  requirements  is  $58,000.  We 
request  specific  comments  on  the  labor 
hoius  and  costs  associated  with  the 
monitoring,  recordkeeping,  and 
reporting  burden  associated  with  this 
source  category. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acqmre,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currentiy  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  xjdes  are  listed  in  40 
CFR  part  9  and  48  C^tTchapter  15. 
Under  the  Paperwork  Reduction  Act, 
EPA  must  consider  the  papeawork 
burden  imposed  by  any  ICR  in  a 
proposed  or  final  rule.  The  proposed 
standards  will  not  impose  any  new 
information  collection  requirements 
beyond  those  specified  in  the  ICR 
dociunent. 

Comments  are  requested  on  the  EPA's 
need  for  this  information,  the  accuracy 
of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  By  U.S.  Postal  Service,  send 
comments  on  the  ICR  to  the  Director, 
Collection  Strategies  Division,  U.S.  EPA 
(2822T),  1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460;  or  by  courier, 
send  conunents  on  the  ICR  to  the 
Director,  Collection  Strategies  Division, 
U.S.  EPA  (2822T),  1301  Constitution 
Avenue,  NW,  Room  6143,  Washington, 
DC  20460  (Call  (202)  566-1700);  and  to 
the  office  of  Information  and  Regulatory 
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A£hin.  Office  of  Management  and 
Budget.  725  17th  St..  NW.  Washington. 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA."  Include  the  ICR 
number  in  any  correspondence.  Since 
OMB  is  required  to  make  a  decision 
concerning  the  ICR  between  30  and  60 
days  after  Jime  21.  2002.  a  comment  to 
OMB  is  best  assured  of  having  its  full 
efiect  if  OMB  receives  it  by  July  22, 
2002.  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  the  proposal. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  (Public  Uw  104- 
113;  15  U.S.C.  272  note)  directs  us  to 
use  VCS  in  regulatory  and  procurement 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  The  VCS  are 
technical  standards  (e.g.,  material 
specifications,  test  methods,  sampling 
and  analytical  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  one  or  more  volimtary  consensus 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  annual 
reports  to  OMB,  with  explanations 
when  EPA  does  not  use  available  and 

applicable  VCS. 

The  proposed  rule  involves  technical 
standards.  We  propose  in  this  rule  to 
use  EPA  Methods  1,  lA,  2.  2A.  2C.  2D. 
2F.  2G.  3,  3A.  3B.  4,  24.  25,  25A,  204, 
204 A-F,  and  311.  Consistent  with  the 
NTTAA,  we  conducted  searches  to 
identify  VCS  in  addition  to  these  EPA 
methods.  No  applicable  VCS  were 
identified  for  EPA  Methods  lA.  2A,  2D. 
2F.  20.  204.  and  204A-F.  The  search 
and  review  results  have  been 
docxmiented  and  are  available  in  the 
docket  {A-97-52)  of  theproposed  rule. 

Two  VCS  were  identified  lor 
determining  the  voliune  solids  content 
of  coatings,  and  we  propose  to  use  them 
in  the  rule.  The  standards  are  ASTM 
D2697-«6  (1998).  "Standard  Test 
Method  for  Volume  Nonvolatile  Matter 
in  Clear  or  Pigmented  Coatings,"  and 
ASTM  D6093-97.  "Standard  Test 
Method  for  Percent  Volume  Nonvolatile 
Matter  in  Clear  or  Pigmented'Coatings 
Using  a  Helium  Gas  Pycnometer."  These 
standards  fill  a  void  in  EPA  Method  24 
which  directs  that  volume  solids 
content  be  calculated  from  the  coating 
manufacturer's  formulation.  The 
proposed  rule  does  allow  for  the  use  of 
the  volume  solids  content  values 
calculated  from  the  coating 
manufacturer's  formulation;  however, 
test  results  will  take  precedence  if  they 
do  not  agree  with  calculated  values. 


Six  VCS:  ASTM  D1475-90.  ASTM 
D2369-95.  ASTM  D3792-91.  ASTM 
D4017-g6a.  ASTM  D4457-85 
(Reapproved  1991),  and  ASTM  D5403- 
93.  are  already  incorporated  by 
reference  (IBR)  in  EPA  Method  24.  In 
addition,  we  are  separately  specifying 
the  use  of  ASTM  D1475-90  for 
measuring  the  density  of  individual 
coating  components,  such  as  organic 
solvents. 

Five  VCS:  ASTM  D1979-91.  ASTM 
D3432-69.  ASTM  D4747-87.  ASTM 
D4827-93,  and  ASTM  PS  9-94  are  IBR 
in  EPA  Method  311. 

In  addition  to  the  VCS  we  propose  to 
use  in  this  rule,  the  search  for  emissions 
measurement  procedures  identified  14 
other  VCS.  We  determined  that  11  of 
these  14  standards  identified  for 
measuring  emissions  of  the  HAP  or 
siirrogate  subject  to  emission  standards 
in  the  proposed  rule  were  impractical 
alternatives  to  EPA  test  methods  for  the 
purposes  of  the  proposed  rule. 
Therefore,  the  EPA  does  not  intend  to 
adopt  these  standards.  (See  docket  A- 
97-52  for  further  information  on  the 
methods.) 

The  EPA  takes  comment  on  the 
compliance  demonstration  requirements 
in  the  proposed  rule  and  specifically 
invites  the  public  to  identiify 
potentially-applicable  VCS. 
Commentera  should  also  explain  why 
the  proposed  rule  shoidd  adopt  these 
VCS  in  lieu  of  or  in  addition  to  EPA's 
standards.  Emission  test  methods  and 
performance  specifications  submitted 
for  evaluation  should  be  accompanied 
with  a  basis  for  the  recommendation, 
including  method  validation  data  and 
the  procedure  used  to  validate  the 
candidate  method  (if  a  method  other 
than  Method  301,  40  CFR  part  63. 
appendix  A.  was  used). 

Sections  63.4730.  63.4741.  63.4761. 
63.4765.  63.4766.  and  Table  3  to 
proposed  subpart  QQQQ  lists  the  EPA 
testing  methods  included  in  the 
proposed  rule.  Under  §  63.8  of  subpart 
A  of  the  General  Provisions,  a  source 
may  apply  to  EPA  for  permission  to  use 
alternative  monitoring  in  place  of  any  of 
the  EPA  testing  methods. 

List  of  Subfects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Surface  coating,  Wood 
building  products. 


Dated:  May  23.  2002. 
Chrisdne  Todd  WUtman. 
Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART6S-[AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401 ,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  QQQQ  to  read  as  follows: 

Subpart  QQQQ-IMIonal  Emisskm 
Standards  for  Hazardous  Air 
Pollutants:  Surfaoa  Coating  of  Wood 
BuHdlno  Products 

dvC* 

What  This  Subpart  Covors 

63.4680  What  is  the  purpose  of  this 
subpart? 

63.4681  Am  I  subject  to  this  subpart? 

63.4682  What  parts  of  my  plant  does  this 
subpart  cover? 

63.4683  When  do  I  have  to  comply  with 
tliis  subpart? 

Emission  Umitationi 

63.4690  What  emission  limits  must  I  meet? 

63.4691  What  are  my  options  for  meeting 
the  emission  limits? 

63.4692  What  operating  limits  must  I  meet? 

63.4693  What  work  practice  standards  must 
I  meet? 

General  Compliance  Requirements 

63.4700  What  are  my  general  requirements 
for  complying  with  this  subpart? 

63.4701  What  parts  of  the  General 
Provisions  apply  to  me? 

Notifications,  Reports,  and  Records 

63.4710    What  notifications  must  I  submit? 
63.4720    What  reports  must  I  submit? 

63.4730  What  records  must  I  keep? 

63.4731  In  what  form  and  for  how  long 
must  I  keep  my  records? 

Compliance  Requirements  for  the  Compliant 
Material  Option 

63.4740  By  what  date  must  I  conduct  the 
initial  compliance  demonstration? 

63.4741  Howio  I  demonstrate  initial 
compliance  with  the  emission 
limitations? 

63.4742  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations? 

Compliance  Requirements  for  the  Emission 
Rate  Without  Add-On  Controls  Option 

63.4750  By  what  date  must  I  conduct  the 
initial  compliance  demonstration? 

63.4751  How  do  I  Remonstrate  initial 
compliance  with  the  emission 
limitations? 

63.4752  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations? 
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Compliance  Requirements  for  the  Emission 
Rate  With  Add-On  Controls  Option 

63.4760  By  what  cjate  must  I  conduct 
performance  tests  and  other  initial 
compliance  demonstrations? 

63.4761  How  do  I  demonstrate  initial 
compliance? 

63.4762  [Reserved] 

63.4763  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations? 

63.4764  What  are  the  general  requirements 
for  performance  tests? 

63.4765  How  do  I  determine  the  emission 
capture  system  efficiency? 

63.4766  How  do  I  determine  the  add-on 
control  device  emission  destruction  or 
removal  efficiency?' 

63.4767  How  do  I  establish  the  emission 
capture  system  and  add-on  control 
device  operating  limits  during  the 
performance  test? 

63.4768  What  are  the  requirements  for 
continuous  parameter  monitoring  system 
installation,  operation,  and 
maintenance? 

Other  Requirements  and  Information 

63.4780  Who  implements  and  enforces  this 
subpart? 

63.4781  What  definitions  apply  to  this 
subpart? 

Tables 

Table  1  to  Subpart  QQQQ  of  Part  63. 

Emission  Limits  for  New  or 

Reconstructed  Affected  Sources 
Table  2  to  Subpart  QQQQ  of  Part  63. 

Emission  Limits  for  Existing  Affected 

Sources 
Table  3  to  Subpart  QQQQ  of  Part  63. 

Operating  Limits  if  Using  the  Emission 

Rate  with  Add-on  Controls  Option 
Table  4  to  Subpart  QQQQ  of  Part  63. 

Applicability  of  General  Provisions  to 

Subpart  QQQQ  of  Part  63 
Table  5  to  Subpart  QQQQ  of  Part  63.  Default 

Organic  HAP  Mass  Fraction  for  Solvents 

and  Solvent  Blends 
Table  6  to  Subpart  QQQQ  of  Part  63.  Default 

Organic  HAP  Mass  Fraction  for 

Petroleum  Solvent  Groups 

What  This  Subpart  Coven 

f  63.4680    Whatisthepurpoeeofthls 
sulipert? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  wood  building 
products  surface  coating  facilities.  This 
subpart  also  establishes  requirements  to 
demonstrate  initial  and  continuous 
compliance  with  the  emission 
limitations. 

S  63.4681    Am  I  subiect  to  this  subpart? 
(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  source  category  to 
which  this  subpart  applies  is  surface 
coating  of  wood  building  products, 
which  means  the  application  of  coatings 
using,  for  example,  roll  coaters  or 
curtain  coaters  in  the  finishing  or 
laminating  of  any  wood  building 


product  that  contains  more  than  50 
percent  by  weight  wood  or  wood  fibers 
and  is  used  in  the  construction,  either 
interior  or  exterior,  of  a  residential, 
commercial,  or  institutional  building. 
The  wood  building  products  source 
category  includes  the  subcategories 
listed  in  paragraphs  (a)(1)  through  (5)  of 
this  section. 

(1)  Doors  and  windows.  The  doors 
and  windows  subcategory  includes 
doors  and  windows  and  door  and 
window  components,  such  as  millwork, 
moulding,  or  trim. 

(2)  Flooring.  The  flooring  subcategory 
includes  solid  wood  flooring, 
engineered  wood  flooring,  and  wood 
laminate  flooring. 

(3)  Interior  wail  paneling  and 
tileboard.  The  interior  wall  paneling 
and  tileboard  subcategory  includes 
interior  wall  paneling  products. 
Tileboard  is  a  premium  interior  wall 
paneling  product. 

(4)  Other  interior  panels.  The  other 
interior  panel  subcategory  includes 
panels  that  are  sold  for  uses  other  than 
interior  wall  paneling,  such  as 
sheathing,  insulation  board,  pegboard. 
and  ceiling  tiles. 

(5)  Exterior  siding,  doorskins,  and 
miscellaneous.  The  exterior  siding, 
doorskins.  and  miscellaneous 
subcategory  includes  lap  or  panel 
siding,  trimboard,  doorskins,  and  other 
miscellaneous  wood  building  products, 
including,  but  not  limited  to,  shingles, 
awnings,  shutters,  and  laminated  veneer 
lumber. 

(b)  You  are  subject  to  this  subpart  if 
you  own  or  operate  a  new, 
reconstructed,  or  existing  affected 
source,  as  defined  in  §  63.4682,  that 
uses  4,170  liters  (1,100  gallons)  per  year, 
or  more,  of  coatings  in  the  source 
category  defined  in  paragraph  (a)  of  this 
section  and  that  is  a  major  soivce,  is 
located  at  a  major  source,  or  is  part  of 

a  major  source  of  emissions  of 
hazardous  air  pollutants  (HAP).  A  major 
source  of  HAP  emissions  is  any 
stationary  source  or  group  of  stationary 
soiut:es  located  within  a  contiguous  area 
and  under  common  control  that  emits  or 
has  the  potential  to  emit  any  single  HAP 
at  a  rate  of  9.07  megagrams  (Mg)  (10 
tons)  or  more  per  year  or  any 
combination  of  HAP  at  a  rate  of  22.68 
Mg  (25  tons)  or  more  per  year. 

(c)  This  subpart  does  not  apply  to 
stirface  coating  and  other  operations 
that  meet  the  criteria  of  paragraphs 
(c)(1)  through  (5)  of  this  section. 

(1)  Surface  coating  in  the  processes 
identified  in  paragraphs  (c)(l)(i)  through 
(x)  of  this  section  that  are  part  of 
plywood  and  composite  wood  product 
manufacturing  subject  to  subpart  DDDD 
of  this  part: 


(i)  Edge  seals  applied  to  a 
reconstituted  wood  product  or  plywood. 

(ii)  Anti-skid  coatings  applied  to 
reconstituted  wood  products. 

(iii)  Primers  applied  to  waferboard  or 
oriented  strand  board  (OSB)  siding  at 
the  site  of  manufacture  of  the 
waferboard  or  OSB  siding. 

(iv)  Painting  of  company  logo 
information  on  plywood  or 
reconstituted  wood  products. 

(v)  Application  of  trademarks  and 
grade  stamp  to  reconstituted  wood 
products  or  plywood. 

(vi)  Application  of  nail  lines  to 
reconstituted  wood  products. 

(vii)  Synthetic  patches,  wood  patches, 
and  wood  putty  applied  to  plywood. 

(viii)  Application  of  concrete  forming 
oil  to  wood  building  products. 

(ix)  Veneer  composing. 

(x)  Application  of  shelving  edge  fillers 
to  reconstituted  wood  products. 

(2)  Surface  coating  of  wood  furniture 
subject  to  subpart  J)  of  this  part, 
including  finishing,  gluing,  cleaning, 
and  washoff  operations  associated  with 
the  production  of  wood  furniture  or 
wood  furniture  components.  The 
surface  coating  of  millwork  and  trim 
associated  with  cabinet  manufacturing 
is  also  subject  to  subpart  JJ  of  this  part 
but  not  to  this  subpart. 

(3)  Surface  coating  that  occurs  during 
the  manufacture  of  prefabricated  homes 
and  mobile/modular  homes. 

(4)  Surface  coating  that  occurs  at 
research  or  laboratory  facilities; 
janitorial,  building,  and  faciUty 
construction  or  maintenance  operations; 
or  hobby  shops  that  are  operated  for 
personal  rather  than  for  commercial 
purposes.  The  source  category  also  does 
not  include  coating  applications  using 
handheld  nonrefillable  aerosol 
containers. 

(5)  Wood  treatment  or  fire  retardant 
operations  located  at  wood  building 
products  facilities  that  involve 
impregnating  the  wood  product  with  the 
wood  treatment  chemicals  or  fire 
retardant  by  using  a  retort  or  other 
pressure  vessel. 

§63.4882    What  parts  of  my  plant  doM  this 
subpart  cover? 

(a)  This  subpart  applies  to  each  new, 
reconstructed,  and  existing  affected 
source. 

(b)  The  affected  source  is  the 
collection  of  all  of  the  items  listed  in 
paragraphs  (b')(l)  through  (4)  of  this 
section  that  are  used  for  surface  coating 
of  wood  building  products: 

(1)  All  coating  operations  as  defined 
in  §63.4781; 

(2)  All  storage  containers  and  mixing 
vessels  in  which  coatings,  thinners,  and 
cleaning  materials  are  stored  or  mixed; 
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(3)  All  manual  and  automated 
equipment  and  containers  used  for 
conveying  coatings,  thinners,  and 
cletming  materials:  and 

(4)  aH  storage  containers  and  all 
nmn"*!  and  automated  equipment  and 
containers  used  for  conveying  waste 
materials  generated  by  a  coating 
operation. 

(c)  An  affected  source  is  a  new 
affscted  soiirce  if  you  commenced  its 
construction  after  June  21,  2002,  and  the 
construction  is  of  a  completely  new 
wood  building  products  surface  coating 
facility  where  previously  no  wood 
building  products  surface  coating 
facilityhad  existed. 

(d)  An  affected  lource  is 
reconstructed  if  you  meet  the  criteria  as 
defined  in  §63.2. 

(e)  An  affected  source  is  existing  if  it 
is  not  new  or  reconstructed. 

|tS.4M3    WhendolhavatoeomplywWi 
thiaaubpart? 

The  date  by  which  you  must  comply 
with  this  subpart  is  called  the 
compliance  ute.  The  compliance  date 
for  each  type  of  affected  source  is 
specified  in  paragraphs  (a)  through  (c)  of 
this  section.  The  compliance  date  begins 
the  initial  compliance  period  during 
which  you  conduct  the  initial 
compliance  demonstration  described  in 
$$63.4740,  63.4750,  and  63.4760. 

(a)  For  a  new  or  reconstructed  affiected 
source,  the  compliance  date  is  the 
applicable  date  in  paragraph  (a)(1)  or  (2) 
of  this  section: 

.  (1)  If  the  initial  startup  of  your  new 
or  reconstructed  affected  source  is 
before  [DATE  OF  PUBUCATION  OF 
FINAL  RULE  IN  THE  FEDERAL 
REGISTER),  the  compliance  date  is 
[DATE  OF  PUBUCATION  OF  FINAL 
RULE  IN  THE  FEDERAL  REGISTER). 
(2)  If  the  initial  startup  of  your  new 
or  reconstiTicted  affiected  source  occurs 
after  (DATE  OF  PUBUCATION  OF 
FINAL  RULE  IN  THE  FEDERAL 
REGISTER),  the  compliance  date  is  the 
date  of  initial  startup  of  your  affiected 
source. 

(b)  For  an  existing  affected  source,  the 
compliance  date  is  the  date  3  years  after 
PATE  OF  PUBUCATION  OF  FINAL 
RULE  IN  THE  FEDERAL  REGISTER). 

(c)  For  an  area  source  that  increases 
its  emissions  or  its  potential  to  emit 
such  that  it  becomes  a  ma)or  souic*  nf 
HAP  emissions,  the  compliance  date  is 
specified  in  paragraphs  (c)(1)  and  (2)  of 
this  section. 

(1)  For  any  portion  of  the  soiiroe  that 
becomes  a  new  or  reconstructed  affected 
source  subject  to  this  subpart,  the 
compliance  date  is  the  date  of  initial 
startup  of  the  affiected  source  or  [DATE 
OF  PUBUCATION  OF  FINAL  RULE  IN 


THE  FEDERAL  REGISTER),  whichever 

is  later. 

(2)  For  any  portion  of  the  source  that 
becomes  an  existing  affected  soiirce 
subject  to  this  subpart,  the  compliance 
date  is  the  date  1  year  after  the  area 
source  becomes  a  major  source  or  3 
years  after  (DATE  OF  PUBLICATION 
OF  FINAL  RULE  IN  THE  FEDERAL 
REGISTER),  whichever  is  later. 

(d)  You  must  meet  the  notification 
requirements  in  $63.4710  according  to 
the  dates  spedfied  in  that  section  and 
in  subpart  A  of  this  part.  Some  of  the 
notifications  must  be  submitted  before 
the  compliance  dates  described  in 
paragraphs  (a)  through  (c)  of  this 
section. 

Emission  Limitations 

163.4690    WlMt  amission  limits  must  I 

hmmt 

(a)  For  a  new  or  reconstructed  affected 
source,  you  must  limit  organic  HAP 
emissions  to  the  atmosphere  to  no  more 
than  the  applicable  emission  limit(s)  in 
Table  1  to  this  subpart,  determined 
according  to  the  requirements  in 
$$63.4741,  63.4751,  or  63.4761. 

(b)  For  an  existing  affiected  source, 
you  must  limit  organic  HAP  emissions 
to  the  atmosphere  to  no  more  than  the 
applicable  emission  limit(s)  in  Table  2 
to  this  subpart,  determined  according  to- 
the  requirements  in  $  63.4741. 
$63.4751,  or  $63.4761. 

(c)  If  the  a^cted  soiirce  applies 
coatings  to  products  that  are  in  different 
subcategories  as  described  in 

$  63.4681(a),  then  you  must  demonstrate 
initial  and  continuous  compliance  by 
conducting  separate  compliance 
demonstrations  for  each  applicable 
subcategory  emission  limit  and  reflect 
these  separate  determinations  in 
notifications,  reports,  and  records 
required  by  $$63.4710,  63.4720.  and 
63.4730,  respectively. 

163.4691    What  are  my  options  lor  meeting 
Hw  amission  HmNsr 

You  must  include  all  coatings, 
thinners,  and  cleaning  materi^  used  in 
the  affiected  source  when  determining 
whether  the  organic  HAP  emission  rate 
is  equal  to  or  less  than  the  applicable 
emission  limit  in  $  63.4690.  To  make 
thi«  determination,  you  must  use  at  least 
one  of  the  three  compbance  options 
listed  in  paragraphs  (a)  throu^  (c)  of 
this  section.  You  may  apply  any  of  the 
compliance  options  to  an  individual 
coating  operation  or  to  multiple  coating 
operations  as  a  group  or  to  the  entire 
afibcted  source.  You  may  use  different 
compliance  options  for  different  coating 
operations  or  at  different  times  on  the 
same  coating  operation.  However,  you 
may  not  use  different  compliance 


options  at  the  same  time  on  the  same 
coating  operation.  If  vou  switch  between 
compliance  options  for  any  coating 
operation  or  group  of  coating 
operations,  you  must  document  this 
switch  as  required  by  $  63.4730(c).  and 
you  must  report  it  in  the  next 
semiannual  compliance  report  required 
in  $63.4720. 

(a)  Compliant  material  option. 
Demonstrate  that  the  organic  HAP 
content  of  each  coating  used  in  the 
coating  operation(8)  is  less  than  or  equal 
to  the  applicable  emission  limit(s)  in 

$  63.4690.  and  that  each  thinner  and 
each  cleaning  material  used  contains  no 
organic  HAP.  You  must  meet  all  the 
requirements  of  $$  63.4740,  63.4741, 
and  63.4742  to  demonstrate  compliance 
with  the  emission  limit  using  this 

option. 

(b)  Emission  rate  without  add-on 
controls  option.  Demonstrate  that,  based 
oil  the  coatings,  thinners,  and  cleaning 
materials  used  in  the  coating 
operation(s),  the  organic  HAP  emission 
rate  for  the  coating  operation(8)  is  less 
than  or  equal  to  the  applicable  emission 
limit(s)  in  $  63.4690,  calculated  as  a 
rolling  12-month  emission  rate  and 
determined  on  a  monthly  basis.  You 
must  meet  all  the  requirements  of 

S$  63.4750,  63.4751,  and  63.4752  to 
demonstrate  compliance  with  the 
emission  limit  using  this  option. 

(c)  Emission  rate  with  add-on  controls 
option.  Demonstrate  that,  based  on  the 
coatings,  thinners,  and  cleaning 
materials  used  in  the  coating 
operation(8)  and  the  emission 
reductions  achieved  by  emission 
capture  systems  and  add-on  controls, 
the  organic  HAP  emission  rate  for  the 
coating  operation(s)  is  less  than  or  equal 
to  the  applicable  emission  limit(s)  in 

$  63.4690.  calculated  as  a  rolling  12- 
month  emission  rate  and  determined  on 
a  monthly  basis.  If  you  use  this 
compliance  option,  you  must  also 
demonstrate  mat  all  emission  capture 
systems  and  add-on  control  devices  for 
the  coating  (^>eration(s)  meet  the 
operating  limits  required  in  $  63.4692, 
except  for  solvent  recovery  systems  for 
whidi  you  conduct  liquid-liquid 
material  balances  according  to 
$  63.4761(j),  and  that  you  meet  the  work 
practice  standards  required  in  $  63.4693. 
You  must  meet  all  the  requirements  of 
$$  63.4760  throu^  63.4768  to 
demonstrate  compliance  with  the 
emission  limits,  operating  limits,  and 
work  practice  standards  using  this 
option. 

163.4692    What  operating  NmRs  must  I 

masCi 

(a)  For  any  coating  operation(s)  on 
which  you  use  the  compliant  material 
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option  or  the  emission  rate  without  add- 
on controls  option,  you  are  not  required 
to  meet  any  operating  limits. 

(b)  For  any  controlled  coating 
operation(s)  on  which  you  use  the 
emission  rate  with  add-on  controls 
option,  except  those  for  which  you  use 
a  solvent  recovery  system  and  conduct 
a  liquid-liquid  material  balance 
according  to  §  63.4761(j),  you  must  meet 
the  operating  limits  specified  in  Table  3 
to  this  subpart.  These  operating  limits 
apply  to  the  emission  capture  and 
control  systems  on  the  coating 
operation(s)  for  which  you  use  this 
option,  and  you  must  establish  the 
operating  limits  during  the  performance 
test  according  to  the  requirements  in 

§  63.4767!  You  must  meet  the  operating 
limits  at  all  times  after  you  establish 
them. 

(c)  If  you  use  an  add-on  control  device 
other  than  those  listed  in  Table  3  to  this 
subpart,  or  wish  to  monitor  an 
alternative  parameter  and  comply  with 

a  different  operating  limit,  you  must 
apply  to  the  Administrator  for  approval 
of  alternative  monitoring  under  §63. 8(f). 

$63.4693    What  work  practica  standards 
mustlmest? 

(a)  For  any  coating  operation(s)  on 
which  you  use  the  compliant  material 
option  or  the  emission  rate  without  add- 
on controls  option,  you  are  not  required 
to  meet  any  work  practice  standards. 

(b)  If  you  use  the  emission  rate  with 
add-on  controls  option,  you  must 
develop  and  implement  a  work  practice 
plan  to  minimize  organic  HAP 
emissions  from  the  storage,  mixing,  and 
convejring  of  coatings,  thinners,  and 
cleaning  materials  used  in,  and  waste 
materials  generated  by,  the  coating 
operation(s):  or  you  must  meet  an 
alternative  standard  as  provided  in 
paragraph  (d)  of  this  section.  The  plan 
must  specify  practices  and  procedures 
to  ensure  that,  at  a  minimimi,  the 
elements  specified  in  paragraphs  (b)(1) 
through  (5)  of  this  section  are 
implemented.  You  must  make  the  plan 
available  for  inspection  if  the 
Administrator  requests  to  see  it. 

(1)  All  organic-HAP  coatings, 
thiimers,  cleaning  materials,  and  waste 
materials  must  be  stored  in  closed 
containers. 

(2)  Spills  of  organic-HAP  coatings, 
thinners,  cleaning  materials,  and  waste 
materials  must  be  minimized. 

(3)  Organic-HAP  coatings,  thiimers, 
cleaning  materials,  and  waste  materials 
must  be  conveyed  from  one  location  to 
another  in  closed  containers  or  pipes. 

(4)  Mixing  vessels  which  contain 
organic-HAP  coatings  and  other 
materials  must  be  closed  except  when 


adding  to,  removing,  or  mixing  the 
contents. 

(5)  Emissions  of  organic-HAP  must  be 
minimized  during  cleaning  of  storage, 
mixing,  and  conveying  equipment. 

(c)  If  your  affected  soiut^has  an 
existing  dociunented  plan  that 
incorporates  steps  taken  to  minimize 
emissions  from  the  sources  specified  in 
paragraphs  (b)(1)  through  (5)  of  this 
section,  then  your  existing  plan  can  be 
used  to  meet  the  requirement  for  a  work 
practice  plan  as  specified  in  paragraph 
(b)  of  this  section. 

(d)  As  provided  in  §  63.6(g),  we,  the 
U.S.  Environmental  Protection  Agency 
(EPA),  may  choose  to  grant  you 
permission  to  use  an  alternative  to  the 
work  practice  standards  in  this  section. 

General  Compliance  Requirements 

§63.4700    What  are  my  gsnaral    ' 
rsquirements  for  complying  with  this 
sui3part? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations  in  this  subpart 
as  specified  in  paragraphs  (a)(1)  and  (2) 
of  this  section. 

(1)  Any  coating  operation(s)  for  which 
you  use  the  compliant  material  option 
or  the  emission  rate  without  add-on 
controls  option,  as  specified  in 

§  63.4691(a)  and  (b).  must  be  in 
compliance  with  the  applicable 
emission  limit  in  §  63.4690  at  all  times. 

(2)  Any  coating  operation(s)  for  which 
you  use  the  emission  rate  with  add-on 
controls  option,  as  specified  in 

§  63. 4691  (c),  must  be  in  compliance 
with  the  emission  limitations  as 
specified  in  paragraphs  (a)(2)(i)  through 
(iii)  of  this  section. 

(i)  The  coating  operation(s)  must  be  in 
compliance  with  the  applicable 
emission  limit  in  §  63.4690  at  all  times, 
except  during  periods  of  startup, 
shutdown,  and  malfunction. 

(ii)  The  coating  operation(s)  must  be 
in  compliance  with  the  operating  limits 
for  emission  captiu«  systems  and  add- 
on control  devices  required  by  §  63.4692 
at  all  times,  except  diuing  periods  of 
startup,  shutdown,  and  malfunction, 
and  except  for  solvent  recovery  systems 
for  which  you  conduct  liquid-liquid 
material  balances  according  to 
§63.4761(1). 

(iii)  The  coating  operation(s)  must  be 
in  compliance  with  the  work  practice 
standards  in  §  63.4693  at  all  times. 

(b)  You  must  always  operate  and 
maintain  your  affected  source,  including 
all  air  pollution  control  and  monitoring 
equipment  you  use  for  purposes  of 
complying  with  this  subpart,  according 
to  the  provisions  in  §  63.6(e)(l)(i). 

(c)  If  your  affected  source  uses  an 
emission  capture  system  and  add-on 
control  device,  you  must  maintain  a  log 


detailing  the  operation  and  maintenance 
of  the  emission  capture  system,  add-on 
control  device,  and  continuous 
parameter  monitors  during  the  period 
between  the  compliance  date  specified 
for  your  affected  source  in  §  63.4683  and 
the  date  when  the  initial  emission 
capture  system  and  add-on  control 
device  performance  tests  have  been 
completed,  as  specified  in  §63.4760. 
This  requirement  does  not  apply  to  a 
solvent  recovery  system  for  which  you 
conduct  liquid-liquid  material  balances 
according  to  §  63.4761(j)  in  lieu  of 
conducting  performance  tests. 

(d)  If  your  affected  source  uses  an 
emission  capture  system  and  add-on 
control  device,  you  must  develop  and 
implement  a  written  startup,  shutdown, 
and  malfunction  plan  according  to  the 
provisions  in  §  63.6(e)(3).  The  plan  must 
address  startup,  shutdown,  and 
corrective  actions  in  the  event  of  a 
malfunction  of  the  emission  capture 
system  or  the  add-on  control  device. 
The  plan  must  also  address  any  coating 
operation  equipment  that  may  cause 
increased  emissions  or  that  would  affect 
capture  efficiency  if  the  process  . 
equipment  malfunctions,  such  as 
conveyors  that  move  parts  among 
enclosures. 

163.4701    What  parts  or  tha  General 
Provisions  apply  to  me? 

Table  4  to  this  subpart  shows  which 
parts,  of  the  General  Provisions  in 
§§63.1  through  63.n5  apply  to  you. 

Notifications,  Reports,  and  Records 

§63.4710    WhatnotificationamustI 
submit? 

(a)  General.  You  must  submit  the 
notifications  in  §§  63.7(b)  and  (c), 
63.8(f)(4),  and  63.9(b)  through  (e)  and 
(h)  that  apply  to  you  by  the  dates 
specified  in  those  sections,  except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  Initial  notification.  You  must 
submit  the  Initial  Notification  required 
by  §  63.9(b)  for  a  new  or  reconstructed 
affected  source  no  later  than  120  days 
after  initial  startup  or  120  days  after 
(DATE  OF  PUBUCATION  OF  FINAL 
RULE  IN  THE  FEDERAL  REGISTER), 
whichever  is  later.  For  an  existing 
affected  source,  you  must  submit  the 
Initial  Notification  no  later  than  120 
days  after  [DATE  OF  PUBUCATION  OF 
FINAL  RULE  IN  THE  FEDERAL 
REGISTER). 

(c)  Notification  of  compliance  status. 
You  must  submit  the  Notification  of 
Compliance  Statiis  required  by  §  63.9(h) 
no  later  than  30  calendar  days  following 
the  end  of  the  initial  compliance  period 
described  in  §63.4740.  §63.4750,  or 

§  63.4760  that  applies  to  your  affected 
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source.  The  Notification  of  Compliance 
Status  must  contain  the  information 
specified  in  paragraphs  (c)(1)  through 
(9)  of  this  section  and  in  §  63.9(h). 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(3)  Date  of  the  report  and  beginning 
and  ending  dates  of  the  reporting 
period.  The  reporting  period  is  the 
initiaf  compliance  period  described  in 
§63.4740,  §63.4750.  or  §63.4760  that 
applies  to  your  affected  source. 

(4)  Identification  of  the  compliance 
option  or  options  specified  in  §  63.4691 
that  you  used  on  each  coating  operation 
in  the  affected  source  diuing  the  initial 
compliance  period. 

(5)  Statement  of  whether  or  not  the 
affected  soiuce  achieved  the  emission 
limitations  for  the  initial  compliance 
period. 

(6)  If  you  had  a  deviation,  include  the 
information  in  paragraphs  (c)(6)(i)  and 
(ii)  of  this  section. 

(i)  A  description  and  statement  of  the 
cause  of  the  deviation. 

(ii)  If  you  failed  to  meet  the  applicable 
emission  limit  in  §  63.4690.  include  all 
the  calculations  you  used  to  determine 
the  kilogram  (kg)  organic  HAP  emitted 
per  liter  of  coating  solids  used  (pounds 
(lb)  organic  HAP  emitted  per  gallon  of 
coating  solids  used).  You  do  not  need  to 
submit  information  provided  by  the 
materials  suppliers  or  manufactiuers.  or 
test  reports. 

(7)  For  each  of  the  data  items  listed  in 
paragraphs  (c)(7)(i)  through  (iv)  of  this 
section  that  is  required  by  the 
compliance  option(s)  you  used  to 
demonstrate  compliance  with  the 
emission  limit,  include  an  example  of 
how  you  determined  the  value, 
including  calciilations  and  supporting 
data.  Supporting  data  can  include  a 
copy  of  the  information  provided  by  the 
supplier  or  manufacturer  of  the  example 
coating  or  material  or  a  summary  of  the 
results  of  testing  conducted  according  to 
§  63.4741(a),  (b),  or  (c).  You  do  not  need 
to  submit  copies  of  any  test  reports. 

(i)  Mass  fraction  of  organic  HAP  for 
one  coating,  for  one  thinner,  and  for  one 
cleaning  material. 

(ii)  Volume  fraction  of  coating  solids 
for  one  coating. 

(iii)  Density  for  one  coating,  one 
thinner,  and  one  cleaning  material, 
except  that  if  you  use  the  compliant 
material  option,  only  the  example 
coating  density  is  required. 

(iv)  The  amount  of  waste  materials 
and  die  mass  of  organic  HAP  contained 
in  the  waste  materials  for  which  you  are 


claiming  an  allowance  in  Equation  1  of 
§63.4751. 

(8)  The  calculation  of  kg  organic  HAP 
emitted  per  liter  coating  solids  used  (lb 
organic  HAP  emitted  per  gallon  coating 
souds  used)  for  the  compliance 
option(s)  you  used,  as  specified  in 
paragraphs  (c)(8)(i)  through  (iii)  of  this 
section. 

(i)  For  the  compliant  material  option, 
provide  an  example  calculation  oi  the 
organic  HAP  content  for  one  coating, 
using  Equation  1  of  §  63.4741. 

(iilFor  the  emission  rate  without  add- 
on controls  option,  provide  the 
calculation  of  the  total  mass  of  organic 
HAP  emissions  for  each  month;  the 
calculation  of  the  total  volume  of 
coating  solids  used  each  month;  and  the 
calculation  of  the  12-month  organic 
HAP  emission  rate,  using  Equations  1 
and  lA  through  IC,  2,  and  3, 
respectively,  of  §63.4751. 

(ui)  For  the  emission  rate  with  add-on 
controls  option,  provide  the  calculation 
of  the  total  mass  of  organic  HAP 
emissions  for  the  coatings,  thinnen.  and 
cleaning  materials  used  each  month, 
using  Equations  1  and  lA  through  IC  of 
§63.4751;  the  calculation  of  the  total 
volimie  of  coating  solids  used  each 
month,  using  Equation  2  of  §63.4751; 
the  calculation  of  the  mass  of  organic 
HAP  emission  reduction  each  month  by 
emission  capture  systems  and  add-on 
control  devices,  using  Equations  1  and 
lA  through  ID  of  §63.4761,  and 
Equations  2.  3.  and  3A  through  3C  of 
§  63.4761.  as  applicable;  the  calculation 
of  the  total  mass  of  organic  HAP 
emissions  each  month,  using  Equation  4 
of  §63.4761.  as  applicable;  and  the 
calculation  of  the  12-month  organic 
HAP  emission  rate,  using  Equation  5  of 
§63.4761. 

(9)  For  the  emission  rate  with  add-on 
controls  option,  you  must  include  the 
information  specified  in  paragraphs 
(c)(9)(i)  through  (iv)  of  this  section, 
except  that  the  requirements  in 
paragraphs  (c)(9)(i)  through  (iii)  of  this 
section  do  not  apply  to  solvent  recovery 
systems  for  which  you  conduct  liquid- 
liquid  material  balances  according  to 
§63.4761(j). 

(i)  For  each  emission  capture  system, 
a  siunmary  of  the  data  and  copies  of  the 
calculations  supporting  the 
determination  that  the  emission  capture 
system  is  a  permanent  total  enclosiue 
(PTE)  or  a  measurement  of  the  emission 
captiue  system  efficiency.  Include  a 
description  of  the  protocol  followed  for 
measuring  capture  efficiency, 
simunaries  of  any  capture  efficiency 
tests  conducted,  and  any  calculations 
supporting  the  capture  efficiency 
determination.  If  you  use  the  data 
quality  objective  (DQO)  or  lower 


confidence  limit  (LCL)  ^proach.  you 
must  also  include  the  statistical 
calculations  to  show  you  meet  the  DQP 
or  LCL  criteria  in  appendix  A  to  subpart 
KK  of  this  part.  You  dp  not  need  to 
submit  complete  test  reports. 

(ii)  A  summary  of  the  results  of  each 
add-on  control  device  performance  test. 
You  do  not  need  to  submit  complete  test 
reports. 

(iii)  A  list  of  each  emission  capture 
system  and  add-on  control  device 
operating  limits  and  a  sununary  of  the 
data  used  to  calculate  those  limits. 

(iv)  A  statement  of  whether  or  not  you 
developml  and  implemented  the  work 
practice  plan  required  by  §  63.4693. 

163.4720    What  reports  muat  I  submit? 

(a)  Semiannual  compliance  reports. 
You  must  submit  semiaimual 
compliance  reports  for  each  affected 
source  according  to  the  requirements  of 
paragraphs  (a)(1)  through  (7)  of  this 
section.  The  semiannuaJ  compliance 
reporting  requirements  may  be  satisfied 
by  repoits  required  under  other  parts  of 
the  Clean  Air  Act  (CAA),  as  specified  in 
paragraph  (a)(2)  of  this  section. 

{{)  Dates.  Unless  the  Administrator 
has  approved  a  difiierent  schedule  for 
submission  of  reports  under  §  63.10(a). 
you  must  prepare  and  submit  each 
semiannual  compliance  report 
according  to  the  dates  specified  in 
paragraphs  (a)(l)(i)  through  (iv)  of  this 
section.  Note  that  the  information 
reported  for  each  of  the  months  in  the 
reporting  period  will  be  based  on  the 
last  12  months  of  data  prior  to  the  date 
of  each  monthly  calculation. 

(i)  The  first  semiannual  compliance 
report  must  cover  the  first  semiannual 
reporting  period  which  begins  the  day 
after  the  end  of  the  initial  compliance 
period  described  in  §  63.4740. 
§  63.4750.  or  §  63.4760  that  applies  to 
your  a^iacted  source  and  ends  on  June 
30  or  December  31.  whichever  occurs 
first  following  the  end  of  the  initial 
compliance  period. 

(iijEach  subsequent  semiannual 
dHnpliance  report  must  cover  the 
subsequent  semiannual  reporting  period 
from  January  1  through  June  30  or  the 
semiannual  reporting  period  &t)m  July  1 
through  December  31. 

(iii)  Each  semiannual  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31. 
whichever  date  is  the  first  date 
following  the  end  of  the  semiannual 
reporting  period. 

(iv)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  40  CFR 

Eart  71 ,  and  if  the  permitting  authority 
as  established  dat^  for  submitting 
semiannual  reports  punuant  to  40  CFR 
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70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A).  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  date  specified  in 
paragraph  (a)(l)(iii)  of  this  section. 

(2)  Inclusion  vrith  title  V  report.  Each 
affected  source  that  has  obtained  a  title 
V  operating  permit  pursuant  to  40  CFR 
part  70  or  40  CFR  part  71  must  report 
all  deviations  as  defined  in  this  subpart 
in  the  semiannual  monitoring  report 
required  by  40  CFR  70.6(a)(3)(iii)(A)  or 
40  CFR  71.6(a)(3)(iii)(A).  If  an  affected 
source  submits  a  semiannual 
compliance  report  pursuant  to  this 
section  along  with,  or  as  part  of,  the 
semiannual  monitoring  report  required 
by  40  CFR  70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  and  the  semiannual 
compliance  report  includes  all  required 
information  concerning  deviations  from 
any  emission  limitation  in  this  subpart, 
its  .submission  shall  be  deemed  to 
satisfy  any  obligation  to  report  the  same 
deviations  in  the  semiannual 
monitoring  report.  However,  submission 
of  a  semiaimual  compliance  report  shall 
not  otherwise  affect  any  obligation  the 
affected  source  may  have  to  report 
deviations  from  permit  requirements  to 
the  permitting  authority. 

(3)  GeneroT requirements.  The 
semiannual  compliance  report  must 
contain  the  information  specified  in 
paragraphs  (a)(3)(i)  through  (v)  of  this 
section,  and  the  information  specified  in 
paragraphs  (a)(4)  through  (7)  and  (c)(1) 
of  this  section  that  is  applicable  to  yoiu- 
affected  source. 

(i)  Company  name  and  address. 

(ii)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  acciu-acy, 
and  completeness  of  the  content  of  the 
report. 

tiii)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 
The  reporting  period  is  the  6-month 
period  ending  on  June  30  or  December 
31.  Note  that  the  information  reported 
for  each  of  the  6  months  in  the  reporting 
period  will  be  based  on  the  last  12 
months  of  data  prior  to  the  date  of  each 
monthly  calculation. 

(iv)  Identification  of  the  compliance 
option  or  options  specified  in  §  63.4691 
that  you  used  on  each  coating  operation 
during  the  reporting  period.  If  you 
switched  between  compliance  options 
during  the  reporting  period,  you  must 
report  the  beginning  and  encUng  dates 
you  used  each  option. 

(v)  If  you  used  the  emission  rate 
without  add-on  controls  or  the  emission 
rate  with  add-on  controls  compliance 
option  (§  63.4691(b)  or  (c)),  the 
calculation  results  for  each  rolling  12- 


month  organic  HAP  emission  rate 
during  the  6-month  reporting  period. 

(4)  No  deviations.  Ifthere  were  no 
deviations  from  the  emission  limitations 
in  §§63.4690,  63.4392,  and  63.4393  that 
apply  to  you.  the  semiannual 
compliance  report  must  include  a 
statement  that  there  were  no  deviations 
from  the  emission  limitations  during  the 
reporting  period.  If  you  used  the 
emission  rate  with  add-on  controls 
option  and  there  were  no  periods  during 
which  the  continuous  parameter 
monitoring  systems  (CPMS)  were  out-of- 
control  as  specified  in  §  63.8(c)(7),  the 
semiannual  compliance  report  must 
include  a  statement  that  there  were  no 
periods  during  which  the  CPMS  were 
out-of-control  during  the  reporting 
period. 

(5)  Deviations:  compliant  material 
option.  U  you  used  the  compliant 
material  option,  and  there  was  a 
deviation  from  the  applicable  emission 
limit  in  §  63.4690,  the  semiannual 
compliance  report  must  contain  the 
information  in  paragraphs  (a)(5)(i) 
through  (iv)  of  this  section. 

(i)  Identification  of  each  coating  used 
that  deviated  from  the  emission  limit, 
each  thinner  and  cleaning  material  used 
that  contained  organic  HAP,  and  the 
dates  and  time  periods  each  was  used. 

(ii)  The  calculation  of  the  organic 
HAP  content  (using  Equation  1  of 
§  63.4741)  for  each  coating  identified  in 
paragraph  (a)(5)(i)  of  this  section.  You 
do  not  need  to  submit  background  data 
supporting  this  calculation  (e.g., 
information  provided  by  coating 
suppliers  or  manufactiuers,  or  test 
reports). 

(iii)  "The  determination  of  mass 
fraction  of  organic  HAP  for  each  coating, 
thinner,  and  cleaning  material  identified 
in  paragraph  (a)(5)(i)  of  this  section.  You 
do  not  need  to  submit  background  data 
supporting  this  calculation  (e.g., 
information  provided  by  material 
suppliers  or  manufactiuers,  or  test 
reports). 

(iv)  A  statement  of  the  cause  of  each 
deviation. 

(6)  Deviations:  emission  rate  without 
add-on  controls  option.  If  you  used  the 
emission  rate  without  add-on  controls 
option  and  there  was  a  deviation  bom 
the  applicable  emission  limit  in 
§63.4690,  the  semiannual  compliance 
report  must  contain  the  information  in 
paragraphs  (a)(6)(i)  through  (iii)  of  this 
section. 

(i)  The  beginning  and  ending  dates  of 
each  compliance  period  during  which 
the  12-month  organic  HAP  emission  rate 
exceeded  the  applicable  emission  limit 
in  §  63.4690. 

(ii)  The  calculations  used  to 
determine  the  12-month  organic  HAP 


emission  rate  for  the  compliance  period 
in  which  the  deviation  occiured.  You 
must  provide  the  calculations  for 
Equations  1,  lA  through  IC,  2,  and  3  in 
§  63.4751;  and  if  applicable,  the 
calcidation  used  to  determine  mass  of 
organic  HAP  in  waste  materials 
according  to  §  63.4751(e)(4).  You  do  not 
need  to  submit  background  data 
supporting  these  calculations,  (e.g., 
information  provided  by  materials 
suppliers  or  maniifacturers,  or  test 
reports). 

(iii)  A  statement  of  the  cause  of  each 
deviation. 

(7)  Deviations:  emission  rate  with 
add-on  controls  option.  If  you  used  the 
emission  rate  with  add-on  controls 
option  and  there  was  a  deviation  from 
an  emission  limitation  (including  any 
periods  when  emissions  bypassed  the 
add-on  control  device  and  were  diverted 
to  the  atmosphere),  the  semiannual 
compliance  report  must  contain  the 
information  in  paragraphs  (a)(7)(i) 
through  (xiv)  of  this  section.  "This 
includes  periods  of  startup,  shutdown, 
and  malfunction  during  which 
deviations  occurred. 

(i)  The  beginning  and  ending  dates  of 
each  compUance  period  during  which 
the  12-month  organic  HAP  emission  rate 
exceeded  the  applicable  emission  limit 
in  §  63.4690. 

(ii)  The  calculations  used  to 
determine  the  12-month  organic  HAP    ' 
emission  rate  for  each  compliance 
period  in  which  a  deviation  occurred. 
You  must  provide  the  calculation  of  the 
total  mass  of  organic  HAP  emissions  for 
the  coatings,  thinners,  and  cleaning 
materials  used  each  month,  using 
Equations  1  and  lA  through  IC  of 
§63.4751;  and,  if  applicable,  the 
calculation  used  to  determine  mass  of 
organic  HAP  in  waste  materials 
according  to  §  63.4751(e)(4);  the 
calculation  of  the  total  voliune  of 
coating  solids  used  each  month,  using 
Equation  2  of  §  63.4751;  the  calculation 
of  the  mass  of  organic  HAP  emission 
reduction  each  month  by  emission 
capture  systems  and  add-on  control 
devices,  using  Equations  1  and  lA 
through  ID  of  §  63.4761,  and  Equations 
2,  3,  and  3A  through  3C  of  §  63.4761,  as 
applicable;  the  calculation  of  the  total 
mass  of  organic  HAP  emissions  each 
month,  using  Equation  4  of  §  63.4761; 
and  the  calculation  of  the  12-month 
organic  HAP  emission  rate,  using 
Equation  5  of  §63.4761.  You  do  not 
need  to  submit  the  background  data 
supporting  these  calculations  (e.g.. 
information  provided  by  materials 
suppliers  or  manufactvu«rs,  or  test 
reports). 

(iii)  'The  date  and  time  that  each 
malfunction  started  and  stopped. 
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(iv)  A  brief  description  of  the  C7MS. 

(v)  The  date  of  the  latest  CPMS 
certification  or  audit. 

(vi)  The  date  and  time  that  each 
CPMS  was  inoperative,  except  for  rero 
(low-level)  and  high-level  checks. 

(vii)  The  date.  time,  and  duration  that 
each  CPMS  was  out-of-control. 
including  the  information  in 
§  63.8(c)(8). 

(viii)  The  date  and  time  period  of  each 
deviation  from  an  operating  limit  in 
Table  3  to  this  subpart;  date  and  time 
period  of  any  bypass  of  the  add-on 
control  device;  and  whether  each 
deviation  occiured  diuing  a  period  of 
startup,  shutdown,  or  malfunction  or 
during  another  period. 

(ix)  A  summary  of  the  total  duration 
of  each  deviation  from  an  operating 
limit  in  Table  3  to  this  subpiart.  eadi 
bypass  of  the  add-on  control  device 
during  the  semiannual  reporting  period, 
and  the  total  duration  as  a  percent  of  the 
total  source  operating  time  during  that 
semiaimual  reporting  period. 

(x)  A  breakdo%vn  of  the  total  duration 
of  the  deviations  from  the  operating 
limits  in  Table  3  to  this  subpart  and 
bypasses  of  the  add-on  control  device 
during  the  semiannual  reporting  period 
by  identifying  deviations  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes. 

(xi)  A  summary  of  the  total  duration 
of  CPMS  downtime  during  the 
semiannual  reporting  period  and  the 
total  duration  of  CPMS  downtime  as  a 
percent  of  the  total  source  operating 
time  during  that  semiannual  reporting 
period. 

(xii)  A  description  of  any  chaixges  in 
the  CPMS,  coating  operation,  emission 
capture  system,  or  add-on  control 
device  since  the  last  semiannual 
reportiiig  period. 

(xiii)  For  eacn  deviation  bom  the 
work  practice  standards,  a  description 
of  the  deviation,  the  date  and  time 
period  of  the  deviation,  and  the  actions 
you  took  to  correct  the  deviation. 

(xiv)  A  statement  of  the  cause  of  each 
deviation. 

(b)  Performance  test  reports.  If  you 
use  the  emission  rate  with  add-on 
controls  option,  you  must  submit 
reports  of  performance  test  results  for 
emission  capture  systems  and  add-on 
control  devices  no  later  than  60  days 
after  completing  the  tests  as  specified  in 
§  63.10(d)(2). 

(c)  Startup,  shutdown,  malfunction 
reports.  If  you  used  the  emission  rate 
with  add-on  controls  option  and  you 
had  a  startup,  shutdown,  or  malfunction 
during  the  semiannual  reporting  period, 
you  must  submit  the  reports  specified  in 
paragraphs  (c)(1)  and  (2)  of  this  section. 


(1)  If  your  actions  were  consistent 
with  your  startup,  shutdown,  and 
malfimction  plan,  you  must  include  the 
information  specified  in  §  63.10(d)  in 
the  semiannual  compliance  report 
required  by  paragraph  (a)  of  this  section. 

(2)  If  your  actions  were  not  consistent 
with  your  startup,  shutdown,  and 
malfunction  plan,  you  must  submit  an 
immediate  startup,  shutdown,  and 
malfunction  report  as  described  in 
paragraph  (c)(2)(i)  and  (ii)  of  this 
section. 

(i)  You  must  describe  the  actions 
taken  during  the  event  in  a  report 
delivered  by  facsimile,  telephone,  or 
other  means  to  the  Administrator  within 
2  working-days  after  starting  actions  that 
are  inconsistent  with  the  plan. 

(U)  You  must  submit  a  letter  to  the 
Administrator  within  7  working  days 
after  the  end  of  the  event,  imless  you 
have  made  alternative  arrangements 
with  the  Administrator  as  specified  in 
§63.10(d)(S)(ii).  The  letter  must  contain 
the  information  specified  in 
§63.10(d)(5)(ii). 

I6347M    What  reeorda  muat  I  haap? 

You  must  collect  and  keep  records  of 
the  data  and  information  specified  in 
this  section.  Failure  to  collect  and  keep 
these  records  is  a  deviation  from  the 
applicable  standard. 

(a)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  and  the 
documentation  supporting  each 
notification  and  report. 

(b)  A  current  copy  of  information 
provided  by  materials  suppliers  or 
manufacturers,  such  as  manufictiirer's 
formulation  data,  or  test  data  used  to 
determine  the  mass  fraction  of  organic 
HAP  and  density  for  each  coating, 
thinner,  and  cleaning  material  and  the 
volume  fraction  of  coating  solids  for 
each  coating.  If  you  conducted  testing  to 
determine  mass  fraction  of  organic  HAP. 
density,  or  voliune  fraction  of  coating 
solids,  you  must  keep  a  copy  of  the 
complete  test  report.  If  you  use 
information  provided  to  you  by  the 
manufiacturer  or  supplier  of  the  material 
that  was  based  on  testing,  you  must 
keep  the  summary  sheet  of  results 
provided  to  you  by  the  manufacturer  or 
supplier.  You  are  not  required  to  obtain 
the  test  report  or  other  supporting 
documentation  from  the  manufacturer 
or  supplier. 

(c)  For  each  compliance  period,  the 
records  specified  in  paragraphs  (c)(1) 
through  (4)  of  this  section. 

(1)  A  record  of  the  coating  operations 
at  which  you  used  each  compliance 
option  and  the  time  periods  (beginning 
and  ending  dates  and  times)  you  used 
each  option. 


(2)  For  the  compliant  material  option, 
a  record  of  the  calculation  of  the  organic 
HAP  content  for  each  coating,  using 
Equation  1  of  §  63.4741. 

(3)  For  the  emission  rate  without  add- 
on controls  option,  a  record  of  the 
calculation  of  the  total  mass  of  organic 
HAP  emissions  for  the  coatings, 
thiimers,  and  cleaning  materials  used 
each  month,  using  Equations  1,  lA 
through  IC,  and  2  of  §63.4751;  and,  if 
applicable,  the  caloilation  used  to 
determine  mass  of  organic  HAP  in  waste 
materiab  according  to  §  63.4751(e)(4); 
the  calculation  of  tixe  total  volxune  of 
coating  solids  used  each  month,  using 
Equation  2  of  §  63.4751;  and  the 
calciilation  of  each  12-month  organic 
HAP  emission  rate,  using  Equation  3  of 
§63.4751. 

(4)  For  the  emission  rate  with  add-on 
controls  option,  records  of  the 
calculations  specified  in  paragraphs 
(c)(4)(i)  through  (v)  of  this  section. 

(i)  The  calculation  of  the  total  mass  of 
organic  HAP  emissions  for  the  coatings, 
thinners,  and  cleaning  materials  used 
each  month,  using  Equations  1  and  lA 
through  iC  of  §63.4751;  and,  if 
applicable,  the  calculation  used  to 
determine  mass  of  organic  HAP  in  waste 
materials  according  to  §  63.4751(e)(4). 

(ii)  The  calculation  of  the  total 
volume  of  coating  solids  used  each 
month,  using  Equation  2  of  §  63.4751. 

(iii)  The  calcmation  of  the  mass  of 
organic  HAP  emission  reduction  by 
emission  capture  systems  and  add-on 
control  devices,  using  Equations  1  and 
lA  through  ID  of  §  63.4761,  and 
Equations  2.  3.  and  3A  through  3C  of 
§  63.4761.  as  applicable. 

(iv)  The  calculation  of  the  total  mass 
of  organic  HAP  emissions  each  month, 
using  Equation  4  of  §  63.4761. 

(vfThe  calculation  of  each  12-month 
organic  HAP  emission  rate,  using 
Equation  5  of  §  63.4761. 

(d)  A  record  of  the  name  and  volume 
of  eadi  coating,  thinner,  and  cleaning 
material  used  during  each  compliance 
period. 

(e)  A  record  of  the  mass  fraction  of 
organic  HAP  for  each  coating,  thinner, 
and  cleaning  material  used  during  each 
compliance  period. 

(f)  A  record  of  the  volume  fraction  of 
coating  solids  for  each  coating  used 
during  each  compliance  period. 

(g)  A  record  of  the  density  for  each 
coating  used  during  each  compliance 
period;  and.  if  you  use  either  the 
emission  rate  without  add-on  controls 
or  the  emission  rate  with  add-on 
controls  compliance  option,  the  density 
for  each  thinner  and  cleaning  material 
used  during  each  compliance  period. 

(h)  If  you  use  an  allowance  in 
Equation  1  of  §  63.4751  for  organic  HAP 
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contained  in  waste  materiab  sent  to  or 
designated  for  shipment  to  a  treatment, 
storage,  and  disposal  facility  (TSDF) 
according  to  §  63.4751(e)(4).  you  must 
keep  records  of  the  information 
specified  in  paragraphs  (h)(1)  through 
(3)  of  this  section. 

(1)  The  name  and  address  of  each 
TSDF  to  which  you  sent  waste  materials 
for  which  you  use  an  allowance  in 
Equation  1  of  §  63.4751;  a  statement  of 
which  subparts  imder  40  CFR  parts  262. 
264,  265,  and  266  apply  to  the  facility; 
and  the  date  of  each  shipment. 

(2)  Identification  of  the  coating 
operations  producing  waste  materials 
included  in  each  shipment  and  the 
month  or  months  in  which  you  used  the 
allowance  for  these  materials  in 
Equation  1  of  §63.4751. 

(3)  The  methodology  used  in 
accordance  with  §  63.4751(e)(4)  to 
determine  the  total  amoimt  of  waste 
materials  sent  to  or  the  amount 
collected,  stored,  and  designated  for 
transport  to  a  TSDF  each  month;  and  the 
methodology  to  determine  the  mass  of 
organic  HAP  contained  in  these  waste 
materials.  This  must  include  the  sources 
for  all  data  used  in  the  determination, 
methods  used  to  generate  the  data, 
frequency  of  testing  or  monitoring,  and 
supporting  calculations  and 
dociunentation,  including  the  waste 
manifest  for  each  shipment. 

(i)  [Reserved] 

(j)  You  must  keep  records  of  the  date, 
time,  and  duration  of  each  deviation. 

(k)  If  you  use  the  emission  rate  with 
add-on  controls  option,  you  must  keep 
the  records  specified  in  paragraphs 
(k)(l)  through  (8)  of  this  section. 

(1)  For  each  deviation,  a  record  of 
whether  the  deviation  occurred  during  a 
period  of  startup,  shutdown,  or 
malfunction. 

(2)  The  records  in  §  63.6(e)(3)(iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  The  records  required  to  show 
continuous  compliance  with  each 
operating  limit  specified  in  Table  3  to 
this  subpart  that  applies  to  you. 

(4)  For  each  capture  system  that  is  a 
PTE,  the  data  and  documentation  you 
used  to  support  a  determination  that  the 
captiue  system  meets  the  criteria  in 
Method  204  of  appendix  M  to  40  CFR 
part  51  for  a  PTE  and  has  a  capture 
efficiency  of  100  percent,  as  specified  in 
§  63.4765(a). 

(5)  For  each  captiue  system  that  is  not 
a  PTE,  the  data  and  documentation  you 
used  to  determine  capture  efficiency 
according  to  the  requirements  specified 
in  §§63.4764  and  63.4765(b)  through 
(e),  including  the  records  specified  in 
paragraphs  (k)(5)(i)  through  (iii)  of  this 
section  that  apply  to  you. 


(i)  Records  for  a  liquid-to-uncaptured- 
gas  protocol  using  a  temporary  total 
enclosure  or  building  enclosure.  Records 
of  the  mass  of  total  volatile  hydrocarbon 
(TVH)  as  measiued  by  Method  204A  or 
F  of  appendix  M  to  40  CFR  part  51  for 
each  material  used  in  the  coating 
operation,  and  the  total  TVH  for  all 
materials  used  diuing  each  capture 
efficiency  test  run,  including  a  copy  of 
the  test  report.  Records  of  the  mass  of 
TVH  emissions  not  captiu^d  by  the 
capture  system  that  exited  the 
temporary  total  enclosure  or  building 
enclosure  diuing  each  capture  efficiency 
test  run  as  measured  by  Method  204D  or 
E  of  appendix  M  to  40  CFR  part  51, 
including  a  copy  of  the  test  report. 
Records  dociunenting  that  the  enclosure 
used  for  the  capture  efficiency  test  met 
the  criteria  in  Method  204  of  appendix 
M  to  40  CFR  part  51  for  either  a 
temporary  total  enclosure  or  a  building 
enclosure. 

(ii)  Records  for  a  gas-to-gas  protocol 
using  a  temporary  total  enclosure  or  a 
building  enclosure.  Records  of  the  mass 
of  TVH  emissions  captured  by  the 
emission  capture  system  as  measiued  by 
Method  204B  or  C  of  appendix  M  to  40 
CFR  part  51  at  the  inlet  to  the  add-on 
control  device,  including  a  copy  of  the 
test  report.  Records  of  the  mass  of  TVH 
emissions  not  captured  by  the  capture 
system  that  exited  the  temporary  total 
enclosure  or  building  enclosure  during 
each  capture  efficiency  test  run  as 
measured  by  Method  204D  or  E  of 
appendix  M  to  40  CFR  part  51, 
including  a  copy  of  the  test  report 
Records  documenting  that  the  enclosure 
used  for  the  capture  efficiency  test  met 
the  criteria  in  Method  204  of  appendix 
M  to  40  CFR  part  51  for  either  a 
temporary  total  enclosure  or  a  building 
enclosure. 

(iii)  Records  for  an  alternative 
protocol.  Records  needed  to  document  a 
capture  efficiency  determination  using 
an  alternative  method  or  protocol  as 
specified  in  §  63.4765(e),  if  applicable. 

(6)  The  records  specified  in 
paragraphs  (k)(6)(i)  and  (ii)  of  this 
section  for  each  add-on  control  device 
organic  HAP  destruction  or  removal 
efficiency  determination  as  specified  in 
§63.4766. 

(i)  Records  of  each  add-on  control 
device  performance  test  conducted 
according  to  §§  63.4764  and  63.4766. 

(ii)  Records  of  the  coating  operation 
conditions  during  the  add-on  control 
device  performance  test  showing  that 
the  performance  test  was  conducted 
under  representative  operating 
conditions. 

(7)  Records  of  the  data  and 
calculations  you  used  to  establish  the 
emission  capture  and  add-on  control 


device  operating  limits  as  specified  in 
§  63.4767  and  to  document  compliance 
with  the  operating  limits  as  specified  in 
TaUe  3  to  this  subpart. 

(8)  A  record  of  the  work  practice  plan  • 
required  by  §  63.4693,  and 
documentation  that  you  are 
implementing  the  plan  on  a  continuous 
basis. 

163.4731    In  what  fonn  and  for  how  long 
must  I  kaop  my  racords? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 

§  63.10(b)(1).  Where  appropriate,  the 
records  may  be  maintained  as  electronic 
spreadsheets  or  as  a  database. 

(b)  As  specified  in  §63. 10(b)(1),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record, 
according  to  §63. 10(b)(1).  You  may 
keep  the  records  off  site  for  the 
remaining  3  years. 

Compliance  Requireinents  for  the 
Compliant  Material  Option 

163^740    By  what  data  must  I  conduct  die 
Initiai  compliance  demonstration? 

You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  in  §  63.4741.  llie  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.4683  and  ends  on  the  last  day  of  the 
12th  month  following  the  compliance 
date.  If  the  compliance  date  occurs  on 
any  day  other  than  the  first  day  of  a 
month,  then  the  initial  compliance 
period  extends  through  the  end  of  that 
month  plus  the  next  12  months.  The 
initial  compliance  demonstration 
includes  the  calculations  according  to 
§  63.4741  and  supporting 
documentation  showing  that  during  the 
initial  compliance  period,  you  used  no 
coating  with  an  organic  HAP  content 
that  exceeded  the  applicable  emission 
limit  in  §  63.4690,  and  that  you  used  no 
thinners  or  cleaning  materials  that 
contained  organic  HAP. 

f  63.4741    How  do  I  den>onsbata  initial 
compliance  wiUi  ttie  emiaaion  limitations? 

You  may  use  the  compliant  material 
option  for  any  individual  coating 
operation,  for  any  group  of  coating 
operations  in  the  affected  source,  or  for 
all  the  coating  operations  in  the  affected 
source.  You  must  use  either  the 
emission  rate  without  add-on  controls 
option  or  the  emission  rate  with  add-on 
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controls  option  for  any  coating 
operation  in  the  affected  source  for 
which  you  do  not  use  this  option.  To 
demonstrate  initial  compliance  using 
the  compliant  material  option,  the 
coating  operation  or  group  of  coating 
operations  miist  use  no  coating  with  an 
organic  HAP  content  that  exceeds  the 
applicable  emission  limit  in  §63.4690 
and  must  use  no  thinner  or  cleaning 
material  that  contains  organic  HAP  as 
determined  according  to  this  section. 
Any  coating  operation  for  which  you 
use  the  compliant  material  option  is  not 
required  to  meet  the  operating  limits  or 
work  practice  standards  required  in 
§§  63.4692  and  63.4693,  respectively.  To 
demonstrate  initial  compliance  with  the 
emission  limitations  using  the 
compliant  material  option,  you  must 
meet  all  the  requirements  of  this  section 
for  the  coating  operation  or  group  of 
coating  operations  using  this  option. 
Use  the  procedures  in  this  section  on 
each  coating,  thinner,  and  cleaning 
material  in  the  condition  it  is  in  when 
it  is  received  from  its  manufacturer  or 
supplier  and  prior  to  any  alteration.  You 
do  not  need  to  redetermine  the  mass  of 
organic  HAP  in  coatings,  thiimers.  or 
cleaning  materials  that  have  been 
reclaimed  onsite  and  reused  in  the 
coating  operation(s)  for  which  you  use 
the  compliant  material  option,  provided 
these  materials  in  their  condition  as 
received  were  demonstrated  to  comply 
with  the  compliant  material  option, 
(a)  Determine  the  mass  fraction  of 
organic  HAP  for  each  material  used. 
You  must  determine  the  mass  firaction  of 
organic  HAP  for  each  coating,  thinner, 
and  cleaning  material  used  during  the 
compliance  period  by  using  one  of  the 
options  in  paragraphs  (a)(1)  through  (5) 
of  this  section. 

(1)  Method  31 1  (appendix  A  to  40 
CFR  part  63).  You  may  use  Method  311 
for  determining  the  mass  fraction  of 
organic  HAP.  Use  the  procedures 
specified  in  paragraphs  (a)(l)(i)  and  (ii) 
of  this  section  when  performing  a 
Method  311  test. 

(i)  Count  each  organic  HAP  that  is 
measured  to  be  present  at  0.1  percent  by 
mass  or  more  for  Occupational  Safety 
and  Health  Administration  (OSHA)- 
defined  carcinogens  as  specified  in  29 
CFR  1910.1200(d)(4),  and  at  1.0  percent 
by  mass  or  more  for  other  organic  HAP 
compounds.  For  example,  if  toluene 
(not  an  OSHA  carcinogen)  is  measured 
to  be  0.5  percent  of  the  material  by 
mass,  you  do  not  have  to  coimt  it. 
Express  the  mass  fraction  of  each 
organic  HAP  you  count  as  a  value 
truncated  to  four  places  after  the 
decimal  point  (e.g.,  0.3791). 

(ii)  Calculate  the  total  mass  fraction  of 
organic  HAP  in  the  test  material  by 


adding  up  the  individual  organic  HAP 
massfractions  and  truncating  the  result 
to  three  places  after  the  decimal  point 
(e.g..  0.763).  ^  ^^ 

(2)  Method  24  (appendix  A  to  40  CFR 
part  60).  For  coatings,  you  may  use 
Method  24  to  determine  the  mass 
fraction  of  nonaqueous  volatile  matter 
and  use  that  value  as  a' substitute  for 
mass  fraction  of  organic  HAP.. 

(3)  Alternative  method.  You  may  use 
an  alternative  test  method  for 
determining  the  mass  fraction  of  organic 
HAP  oncetEe  Administrator  has 
approved  it.  You  must  follow  the 
procedure  in  §  63.7(f)  to  submit  an 
alternative  test  method  for  approval. 

(4)  Information  from  the  supplier  or 
manufacturer  of  the  material.  You  may 
rely  on  information  other  than  that 
generated  by  the  test  methods  specified 
in  paragraphs  (a)(1)  through  (3)  of  this 
section,  such  as  manufactiirer's 
formulation  data,  if  it  represents  each 
organic  HAP  that  is  present  at  0.1 
percent  by  mass  or  more  for  OSHA- 
defined  carcinogens  as  specified  in  29 
CFR  1910.1200(d)(4).  and  at  1.0  percent 
by  mass  or  more  for  other  organic  HAP 
compounds.  For  example,  if  toluene 
(not  an  OSHA  carcinogen)  is  0.5  percent 
of  the  material  by  mass,  you  do  not  have 
to  coimt  it.  If  there  is  a  disagreement 
between  such  information  and  results  of 
a  test  conducted  according  to 
paragraphs  (a)(1)  through  (3)  of  this 
section,  then  the  test  method  results 
will  take  precedence. 

(5)  Solvent  blends.  Solvent  blends 
may  be  listed  as  single  components  for 
some  materials  in  data  provided  by 
manufocturers  or  suppliers.  Solvent 
blends  may  contain  organic  HAP  which 
must  be  counted  toward  the  total 
organic  HAP  mass  fraction  of  the 
materials.  When  test  data  and 
manufacturer's  data  for  solvent  blends 
are  not  available,  you  may  use  the 
default  values  for  the  mass  fraction  of 
organic  HAP  in  these  solvent  blends 
listed  in  Table  5  or  6  to  this  subpart.  If 
you  use  the  tables,  you  must  use  the 
values  in  Table  5  for  all  solvent  blends 
that  match  Table  5  entries,  and  you  may 
only  use  Table  6  if  the  solvent  blends  in 
the  materials  you  use  do  not  match  any 
of  the  solvent  blends  in  Table  5  and  you 
only  know  whether  the  blend  is 
aliphatic  or  aromatic.  However,  if  the 
results  of  a  Method'311  test  indicate 
higher  values  than  those  listed  on  Table 
5  or  6  to  this  subpart,  the  Method  311 
results  will  take  precedence. 

(b)  Determine  the  volume  fraction  of 
coating  solids  for  each  coating.  You 
must  determine  the  volume  fraction  of 
coating  solids  (liters  of  coating  solids 
per  liter  of  coating)  for  each  coating 
used  during  the  compliance  period  by  a 


test  or  by  information  provided  by  the 
supplier  or  the  manufacturer  of  the 
material,  as  specified  in  paragraphs 
(b)(1)  and  (2)  of  this  section.  If  test 
results  obtained  according  to  paragraph 
(b)(1)  of  this  section  do  not  agree  with 
the  information  obtained  under 
paragraph  (b)(2)  of  this  section,  the  test 
results  will  take  precedence. 

(1)  ASTM  Method  D2697-86  (1998)  or 
D6093-97.  You  may  use  ASTM  Method 
D2697-86  (1998)  or  D6093-97  to 
determine  the  volume  fraction  of 
coating  solids  for  each  coating.  Divide 
the  nonvolatile  volume  percent  obtained 
with  the  methods  by  100  to  calculate 
volume  fraction  of  coating  solids. 

(2)  Information  from  the  supplier  or 
manufijcturer  of  the  material.  You  may 
obtain  the  volume  fraction  of  coating 
solids  for  each  coating  from  the  supplier 
or  manufocturer. 

(c)  Determine  the  density  of  each 
coating.  Determine  the  density  of  each 
coating  used  during  the  compliance 
period  from  test  results  using  ASTM 
Method  D1475-98  or  information  from 
the  supplier  or  manufacturer  of  the 
material.  If  there  is  disagreement 
between  ASTM  Method  D1475-98  test 
results  and  the  supplier's  or 
manufacturer's  information,  the  test 
results  will  take  precedence. 

(d)  Calculate  the  organic  HAP  content 
of  each  coating.  Calculate  the  organic 
HAP  content,  kg  organic  HAP  per  liter 
coating  solids,  of  each  coating  used 
during  the  compliance  period,  using 
Equation  1  of  this  section: 


Hr  = 


(Dc)(Wc) 


(Eq.  1) 


Where: 

He  =  organic  HAP  content  of  the  coating, 
kg  organic  HAP  per  liter  coating 
solids. 
Oc  -  density  of  coating,  kg  coating  per 
liter  coating,  determined  according 
to  pfuagraph  (c)  of  this  section. 
Wc  =  mass  fraction  of  organic  HAP  in 
the  coating,  kg  organic  HAP  per  kg 
coating,  determined  according  to 
paragraph  (a)  of  this  section. 
V>  -  volume  fraction  of  coating  solids, 
liter  coating  solids  per  liter  coating, 
determined  according  to  paragraph 
(b)  of  this  section, 
(e)  Compliance  demonstration.  The 
organic  HAP  content  for  each  coating 
used  during  the  initial  compliance 
period,  determined  using  Equation  1  of 
this  section,  must  be  less  than  or  equal 
to  the  applicable  emission  limit  in 
§  63.4690;  and  each  thinner  and 
cleaning  material  used  diuing  the  initial 
compliance  period  must  contain  no 
organic  HAP,  determined  according  to 
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paragraph  (a)  of  this  section.  You  must 
keep  all  records  required  by  §§  63.4730 
and  63.4731.  As  part  of  the  Notification 
of  Compliance  Status  required  in 
§  63.4710,  you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
compliant  material  option  and  submit  a 
statement  that  the  coating  operation(s) 
was  (were)  in  compliance  with  the 
emission  limitations  during  the  initial 
compliance  period  because  you  used'no 
coatings  for  which  the  organic  HAP 
content  exceeded  the  applicable 
emission  limit  in  §  63.4690,  and  you 
used  no  thinners  or  cleaning  materials 
that  contained  organic  HAP,  determined 
according  to  paragraph  (a)  of  this 
section. 

163.4742    How  do  I  demonstrate 
continuous  compliance  with  the  emiasion 
limitations? 

(a)  For  each  compliance  period  to 
demonstrate  continuous  compliance, 
you  must  use  no  coating  for  which  the 
organic  HAP  content  determined  using 
Equation  1  of  §63.4741,  exceeds  the 
applicable  emission  limit  in  §  63.4690; 
and  use  no  thinner  or  cleaning  material 
that  contains  organic  HAP,  determined 
according  to  §  63.4741(a).  A  compUance 
period  consists  of  12  months.  Each 
month  after  the  end  of  the  initial 
compliance  period  described  in 

§  63.4740  is  the  end  of  a  compliance 
period  consisting  of  that  month  and  the 
preceding  11  months. 

(b)  If  you  choose  to  comply  with  the 
emission  limitations  by  using  the 
compliant  material  option,  the  use  of 
any  coating,  thinner,  or  cleaning 
material  that  does  not  meet  the  criteria 
specified  in  paragraph  (a)  of  this  section 
is  a  deviation  frx)m  Uie  emission 
limitations  that  must  be  reported  as 
specified  in  §§  63.4710(c)(6)  and 
63.4720(a)(S). 

(c)  As  part  of  each  semiannual 
compliance  report  required  by 

§  63.4720,  you  must  identify  the  coating 
oper8tion(s)  for  which  you  used  the 
compliant  material  option.  If  there  were 
no  deviations  fit)m  the  emission 
limitations  in  §  63.4690,  submit  a 
statement  that  the  coating  operation(s) 
was  (were)  in  compliance  with  the 
emission  limitations  during  the 
reporting  period  because  you  used  no 
coating  for  which  the  organic  HAP 
content  exceeded  the  applicable 
emission  limit  in  §  63.4690,  and  you 
used  no  thinner  or  cleaning  material 
that  contained  organic  HAP,  determined 
according  to  §  63.4741(a). 

(d)  You  must  maintain  records  as 
specified  in  §§  63.4730  and  63.4731. 


Compliance  Requirements  for  the 
Emission  Rate  Without  Add-On 
Controb  Option 

f  63.4750    By  what  data  must  I  conduct  the 
initial  compliance  demonatration? 

You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §  63.4751.  TTie  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.4683  and  ends  on  the  last  day  of  the 
12th  month  following  the  compliance 
date.  If  the  compliance  date  occurs  on 
any  day  other  than  the.  first  day  of  a 
month,  then  the  initial  compliance 
period  extends  through  the  end  of  that 
month  plus  the  next  12  months.  You 
must  determine  the  mass  of  organic 
HAP  emissions  and  volume  of  coating 
solids  used  each  month  and  then 
calculate  a  12-month  organic  HAP 
emission  rate  at  the  end  of  the  initial  12- 
month  compliance  period.  The  initial 
compliance  demonstration  includes  the 
calculations  according  to  §  63.4751  and 
supporting  documentation  showing  that 
diuing  the  initial  compliance  period  the 
organic  HAP  emission  rate  was  equal  to 
or  less  than  the  applicable  emission 
limit  in  §  63.4690. 

f  63.4751    How  do  I  demonstrate  initial 
compliance  with  the  emission  limitations? 

You  m^  use  the  emission  rate 
without  add-on  controls  option  for  any 
individual  coating  operation,  for  any 
group  of  coating  operations  in  the 
affected  source,  or  for  all  the  coating 
operations  in  the  affected  source.  You 
must  use  either  the  compliant  material 
option  or  the  emission  rate  with  add-on 
controls  option  for  any  coating 
operation  in  the  affected  source  for 
which  you  do  not  use  this  option.  To 
demonstrate  initial  compliance  using 
the  emission  rate  without  add-on 
controls  option,  the  coating  operation  or 
group  of  coating  operations  must  meet 
the  applicable  emission  limit  in 
§63.4690.  Any  coating  operation  for 
which  you  use  the  emission  rate 
without  add-on  controls  option  is  not 
required  to  meet  the  operating  limits  or 
work  practice  standards  required  in 
§§63.4692  and  63.4693,  respectively. 
You  must  meet  all  the  requirements  of 
this  section  to  demonstrate  initial 
compliance  with  the  applicable 
emission  limit  in  §  63.4690  for  the 
coating  operation(s).  When  calculating 
the  organic  HAP  emission  rate 
according  to  this  section,  do  not  include 
any  coatings,  thinners,  or  cleaning 
materials  used  on  coating  operations  for 
which  you  use  the  compliant  material 
option  or  the  emission  rate  with  add-on 
controls  option.  You  do  not  need  to 


redetermine  the  mass  of  organic  HAP  in 
coatings,  thinners,  or  cleaning  materials 
that  have  been  reclaimed  onsite  and 
reused  in  the  coating  operation(s)  for 
which  you  use  the  emission  rate 
without  add-on  controls  option. 

(a)  Determine  the  mass  fraction  of 
organic  HAP  for  each  material. 
Determine  the  mass  fraction  of  organic 
HAP  for  each  coating,  thinner,  and 
cleaning  material  used  during  each 
month  according  to  the  requirements  in 
§  63.4741(a).  . 

(h)  Determine  the  volume  fraction  of 
coating  solids  for  each  coating. 
Determine  the  volume  fraction  of 
coating  solids  for  each  coating  used 
during  each  month  according  to  the 
requirements  in  §  63.4741(b). 

(c)  Determine  the  density  of  each 
material.  Determine  the  density  of  each 
coating,  thinner,  and  cleaning  material 
used  during  each  month  from  test 
results  using  ASTM  Method  D1475-98, 
information  from  the  supplier  or 
manufactiirer  of  the  material,  or 
reference  sources  providing  density  or 
specific  gravity  data  for  pure  materials. 
If  there  is  disagreement  between  ASTM 
Method  Dl  4  75-98  test  results  and  such 
other  information  sources,  the  test 
results  will  take  precedence. 

(d)  Determine  the  volume  of  each 
material  used.  Determine  the  volume 
(liters)  of  each  coating,  thinner,  and 
cleaning  material  used  during  each 
month  by  measurement  or  usage 
records. 

(e)  Calculate  the  mass  of  organic  HAP 
emissions.  The  mass  of  organic  HAP 
emissions  is  the  combined  mass  of 
organic  HAP  contained  in  all  coatings, 
thinners,  and  cleaning  materials  used 
during  each  month  minus  the  organic 
HAP  in  certain  waste  materials. 
Calculate  it  using  Equation  1  of  this 
section. 


He=A-fB-i-C-R, 


(Eq.  I) 

Where: 

He  =  total  mass  of  organic  HAP 

emissions  during  the  month,  kg. 

A  =  total  mass  of  organic  HAP  in  the 
coatings  used  during  the  month,  kg, 
as  calculated  in  Equation  lA  of  this 
section. 

B  =  total  mass  of  organic  HAP  in  the 
thinners  used  during  the  month,  kg, 
as  calculated  in  Equation  IB  of  this 
section. 

C  =  total  mass  of  organic  HAP  in  the 
cleaning  materials  used  during  the 
month,  kg,  as  calculated  in 
Equation  IC  of  this  section. 

Rw  =  total  mass  of  oiganic  HAP  in  waste 
materials  sent  or  designated  for 
shipment  to  a  hazardous  waste 
TSDF  for  treatment  or  disposal 
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during  the  month,  kg,  determined 
according  to  paragraph  (e)(4)  of  this 
section.  (You  may  assign  a  value  of 
zero  to  Rw  if  you  do  not  wish  to  use 
this  allowance.) 

(1)  Calculate  the  mass  of  organic  HAP 
in  the  coatings  used  during  the  month, 
using  Equation  1 A  of  this  section: 

A  =  i(Vol,,XD,.XW,.)        (Eq.  lA) 

i-i 
Where. 
A  « total  mass  of  organic  HAP  in  the 

coatings  used  during  the  month,  kg. 
Volc.i  »  total  volume  of  coating,  i,  used 

during  the  month,  liters. 
Dei  «  density  of  coating,  i,  kg  coating  per 

liter  coating. 
Wc.i  "  mass  fraction  of  organic  HAP  in 

coating,  i,  kg  organic  HAP  per  kg 

coating. 
M  >  number  of  diCferent  coatings  used 

during  the  month. 

(2)  Calculate  the  mass  of  organic  HAP 
in  the  thinners  used  during  the  month, 
using  Equation  IB  of  this  section: 


(Eq.  IB) 


Where: 

B  >  total  mass  of  organic  HAP  in  the 

thinners  used  during  the  month,  kg. 
Vol^,  >  total  voliune  of  thinner, ),  used 

during  the  month,  liters. 
Dg  >  density  of  thinner,  j,  kg  per  liter. 
W(j  «  mass  fraction  of  organic  HAP  in 

thinner,  j,  kg  organic  HAP  per  kg 

thinner, 
n  *  number  of  different  thinners  used 

during  the  month. 
(3)  Calculate  the  mass  of  organic  HAP 
in  the  cleaning  materials  usedf  during 
the  month  using  Equation  IC  of  this 
section: 

C  =  i(VolaXDvkX^a)       (Eq.  IC) 

k-l 

Where: 

C  >  total  mass  of  organic  HAP  in  the 

cleaning  materials  used  during  the 

month,  kg. 
VoU^  «  total  volume  of  cleaning 

material,  k,  used  during  the  month, 

liters. 
D^  >  density  of  cleaning  material,  k,  kg 

per  liter. 
Wtji  «  mass  fraction  of  organic  HAP  in 

cleaning  material,  k,  kg  organic 

HAP  per  kg  material, 
p  ■  number  of  different  cleaning 

materials  used  during  the  month. 
(4)  If  you  choose  to  account  for  the 
mass  of  organic  HAP  contained  in  waste 
materials  sent  or  designated  for 


shipment  to  a  hazardous  waste  TSDF  in 
Equation  1  of  this  section,  then  you 
must  determine  it  according  to 
paragraphs  (e)(4)(i)  through  (iv)  of  this 
section. 

(i)  You  may  include  in  the 
determination  only  waste  materials  that 
are  generated  by  coating  operations  for 
which  you  use  Equation  1  of  this  section 
and  that  will  be  treated  or  disposed  of 
by  a  facility  regulated  as  a  TSDF  under 
40  CFR  part  262,  264,  265.  or  266.  The 
TSDF  may  be  either  o£f-site  or  on-site. 
You  may  not  include  organic  HAP 
contained  in  wastewater. 

(ii)  You  must  determine  either  the 
amount  of  the  waste  materials  sent  to  a 
TSDF  diuing  the  month  or  the  amount 
collected  and  stored  during  the  month 
and  designated  for  future  transport  to  a 
TSDF.  Do  not  include  in  your 
determination  any  waste  materials  sent 
to  a  TSDF  during  a  month  if  you  have 
already  included  them  in  the  amount 
collected  and  stored  during  that  month 
or  a  previous  month. 

(iii)  Determine  the  total  mass  of 
organic  HAP  contained  in  the  waste 
materials  specified  in  paragraph 
(e)(4)(ii)  of  this  section. 

(iv)  You  may  use  any  reasonable 
methodology  to  detmnine  the  amount 
of  waste  materials  and  the  total  mass  of 
organic  HAP  they  contain,  and  you  must 
dociunent  your  methodology  as  required 
in  §  63.4730(h).  To  the  extent  that  waste 
manifests  include  this  information,  they 
may  be  used  as  part  of  the 
documentation  of  the  amount  of  waste 
materials  and  mass  of  orgoiic  HAP 
contained  in  them. 

(f)  Calculate  the  total  volume  of 
coating  solids  used.  Determine  the  total 
volume  of  coating  solids  used  which  is 
the  combined  volume  of  coating  solids 
for  all  the  coatings  used  during  each 
month,  using  Equation  2  of  this  section: 

V«-i(Vol,,Xv..i)        (Eq.2) 

i-l 

Where: 

Vm  '  total  volume  of  coating  solids  used 

during  the  month,  liters. 
Volcj  « total  volume  of  coating,  i.  tised 

during  the  month,  liters. 
Vvi  «  volume  fraction  of  coating  solids 

for  coating,  i.  liter  solids  per  liter 

coating,  determined  according  to 

$  63.4741(b). 
m  «  number  of  coatings  used  during  the 

month. 
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(g)  Calculate  the  organic  HAP 
emission  rate.  Calculate  the  organic 
HAP  emission  rate  for  the  12-month 
compliance  period,  kg  organic  HAP  per 
liter  coating  solids  luied,  using  Eqiiation 
3  of  this  section: 


IH, 


"yr-TT" 


(Eq.  3) 


y-l 


Where: 

Hyr »  organic  HAP  emission  rate  for  the 
12-month  compliance  period,  kg 
organic  HAP  per  liter  coating  solids. 
He  s  total  mass  of  organic  HAP 

emissions,  kg.  from  all  materials 
used  during  month,  y,  as  calculated 
by  Equation  1  of  this  section. 
Vu  -  total  volume  of  coating  solids  used 
during  month,  y.  liters,  ais 
calculated  by  Equation  2  of  this 
section, 
y  3  identifier  for  months. 

(h)  Compliance  demonstration.  The 
organic  HAP  emission  rate  for  the  initial 
12-month  compliance  period,  calculated 
\ising  Equation  3  of  this  section,  must  be 
less  than  or  equal  to  the  applicable 
emission  limit  in  §  63.4690.  You  must 
keep  all  records  as  required  by 
§§63.4730  and  63.4731.  As  part  of  the 
Notification  of  Compliance  Status 
required  by  §  63.4710.  you  must  identify 
the  coating  opetation(s)  for  which  you 
used  the  emission  rate  without  add-on 
controls  option  and  submit  a  statement 
that  the  coating  operation(8)  was  (weref 
in  compliance  with  the  emission 
limitations  during  the  initial 
compliance  period  because  the  organic 
HAP  emission  rate  was  less  than  or 
equal  to  the  applicable  emission  limit  in 
§  63.4690.  determined  according  to  this 
section. 


I6M752    Mow  do 

oonHnuoue  compNanoe 


wWi  the  efnission 


(a)  To  demonstrate  continuous 
compliance,  the  organic  HAP  emission 
rate  for  each  compliance  period, 
calculated  using  Equation  3  of 

§  63.4751,  must  be  less  than  or  equal  to 
the  applicable  emission  limit  in~ 
§63.4690.  A  compliance  period  consists 
of  12  months.  Each  month  after  the  end 
of  the  initial  compliance  period 
described  in  §  63.4750  is  the  end  of  a 
compliance  period  consisting  of  that 
month  and  the  preceding  11  months. 
You  must  perform  the  calculations  in 
§  63.4751(a)  through  (g)  on  a  monthly 
basis  using  data  from  the  previous  12 
months  of  operation. 

(b)  If  the  oiganic  HAP  emission  rate 
for  any  12-month  compliance  period 
exceeded  the  i^pplicable  emission  limit 
in  §  63.4690.  this  is  a  deviation  from  the 
emission  limitations  for  that  compliance 
period  and  must  be  reported  as 
specified  in  §§  63.4710(c)(6)  and 
63.4720(aH6). 
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(c)  As  part  of  each  semiannual 
compliance  report  required  by 

§  63.4720.  you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
emission  rate  without  add-on  controls 
option.  If  there  were  no  deviations  from 
the  emission  limitations,  you  must 
submit  a  statement  that  the  coating 
operation(s)  was  (were)  in  compliance 
with  the  emission  limitations  diuing  the 
reporting  period  because  the  organic 
HAP  emission  rate  for  each  compliance 
period  was  less  than  or  equal  to  the 
applicable  emission  limit  in  §  63.4690, 
determined  according  to  §  63.4751(a) 
through  (g). 

(d)  You  must  maintain  records  as 
specified  in  §§  63.4730  and  63.4731. 

Compliance  Requirements  for  the 
Emission  Rate  With  Add-On  Controls 
Option 

1 63.4760    By  wtiat  date  must  I  conduct 
perldnnance  tacts  and  other  initial 
complianoe  demonstrations? 

(a)  New  and  reconstructed  affected 
sources.  For  a  new  or  reconstructed 
affected  source,  you  must  meet  the 
requirements  of  paragraphs  (a)(1) 
through  (4)  of  this  section. 

(1)  All  emission  capture  systems,  add- 
on control  devices,  and  CPMS  must  be 
installed  and  operating  no  later  than  the 
applicable  compliance  date  specified  in 
§  63.4683.  Except  for  solvent  recovery 
systems  for  which  you  conduct  liquid- 
liquid  material  balances  according  to 
§63.4761(j),  you  must  conduct  a 
performance  test  of  each  capture  system 
and  add-on  control  device  according  to 
§§63.4764.  63.4765.  and  63.4766,  and 
establish  the  operating  limits  required 
by  §  63.4692  no  later  than  180  days  after 
the  applicable  compliance  date 
specified  in  §  63.4683.  For  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances 
according  to  §  63.4761(i),  you  must 
initiate  the  first  material  balance  no 
later  than  180  days  after  the  applicable 
compliance  date  specified  in  §63.4683. 

(2)  You  must  develop  and  begin 
implementing  the  work  practice  plan 
required  by  §  63.4693  no  later  than  the 
compliance  date  specified  in  §  63.4683. 

(3)  You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §  63.4761.  llie  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in* 
§  63.4683  and  ends  on  the  last  day  of  the 
12th  month  following  the  compliance 
date.  If  the  compliance  date  occurs  on 
any  day  other  than  the  first  day  of  a 
month,  then  the  initial  compliance 
period  extends  through  the  end  of  that 
month  plus  the  next  12  months.  You 
must  determine  the  mass  of  organic 


HAP  emissions  and  voliune  of  coating 
solids  used  each  month  and  then 
calculate  a  12-month  organic  HAP 
emission  rate  at  the  end  of  the  initial  12- 
month  compliance  period.  The  initial 
compliance  demonstration  includes  the 
results  of  emission  capture  system  and 
add-on  control  device  performance  tests 
conducted  according  to  §§  63.4764, 
63.4765,  and  63.4766;  results  of  hquid- 
liquid  material  balances  conducted 
according  to  §  63.4761(j);  calculations 
according  to  §  63.4761  and  supporting 
documentation  showing  that  during  the 
initial  compliance  period,  the  organic 
HAP  emission  rate  was  equal  to  or  less 
than  the  emission  limit  in  §  63.4690(a); 
the  operating  limits  established  during 
the  performance  tests  and  the  results  of 
the  continuous  parameter  monitoring 
required  by  §  63.4768;  and 
documentation  of  whether  you 
developed  and  implemented  the  work 
practice  plan  required  by  §  63.4693. 

(4)  You  do  not  need  to  comply  with 
the  operating  limits  for  the  emission 
captiuB  system  and  add-on  control 
device  required  by  §  63.4692  until  after 
you  have  completed  the  performance 
tests  specified  in  paragraph  (a)(1)  of  this 
section.  Instead,  you  must  maintain  a 
log  detailing  the  operation  and 
maintenance  of  the  emission  capture 
system,  add-on  control  device,  and 
continuoiis  parameter  monitors  during 
the  period  between  the  compliance  date 
and  the  performance  test.  You  must 
begin  complying  with  the  operating 
limits  for  youi  affected  source  on  the 
date  you  complete  the  performance  tests 
specified  in  paragraph  (a)(1)  of  this 
section.  The  requirements  in  this 
paragraph  do  not  apply  to  solvent 
recovery  systems  for  which  you  conduct 
liquid-liquid  material  balances 
according  to  the  requirements  in 
§63.4761(j). 

(b)  Existing  affected  sources.  For  an 
existing  affected  soiure,  you  must  meet 
the  requirements  of  paragraphs  (b)(1) 
throu^  (3)  of  this  section. 

(1)  All  emission  capture  systems,  add- 
on control  devices,  and  CPMS  must  be 
installed  and  operating  no  later  than  the 
applicable  compliance  date  specified  in 
§  63.4683.  Except  for  solvent  recovery 
systems  for  which  you  conduct  liquid- 
liquid  material  balances  according  to 
§  63.4761(j),  you  must  conduct  a 
-  performance  test  of  each  capture  sy^em 
and  add-on  control  device  according  to 
the  procedures  in  §§  63.4764,  63.4765, 
and  63.4766  and  establish  the  operating 
limits  required  by  §  63.4692  no  later 
than  the  applicable  compliance  date 
specified  in  §  63.4683.  For  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances 
according  to  §  63.4761(j),  you  must 


initiate  the  first  material  balance  no 
later  than  the  compliance  date  specified 
in  §63.4683. 

(2)  You  must  develop  smd  begin 
implementing  the  work  practice  plan 
required  by  §  63.4693  no  later  than  the 
compliance  date  specified  in  §  63.4683. 

(3)  You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §63.4761.  The  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.4683  and  ends  on  the  last  day  of  the 
12th  month  following  the  compliance 
date.  If  the  compliance  date  occurs  any 
day  other  than  the  first  day  of  a  month, 
then  the  initial  compliance  period 
extends  through  the  end  of  Uiat  month 
plus  the  next  12  months.  You  must 
detennine  the  mass  of  organic  HAP 
emissions  and  volume  of  coating  solids 
used  each  month  and  then  calculate  a 
12-month  organic  HAP  emission  rate  at 
the  end  of  the  initial  12-month 
compliance  period.  The  initial 
compliance  demonstration  includes  the 
results  of  emission  capture  system  and 
add-on  control  device  performance  tests 
conducted  according  to  §§  63.4764, 
63.4765,  and  63.4766;  results  of  liquid- 
liquid  material  balances  conducted 
according  to  §  63.4761(j);  calculations 
according  to  §  63.4761  and  supporting 
documentation  showing  that  during  the 
initial  compliance  period  the  organic 
HAP  emission  rate  was  equal  to  or  less 
than  the  emission  limit  in  §  63.4690(b); 
the  operating  limits  established  during 
the  performance  tests  and  the  results  of 
the  continuous  parameter  monitoring 
required  by  §  63.4768;  and 
dociunentation  of  whether  you 
developed  and  implemented  the  work 
practice  plan  required  by  §  63.4693. 

§63.4761    How  do  I  demonstrMs  initial 
compliance? 

(a)  You  may  use  the  emission  rate 
with  add-on  controls  option  for  any 
coating  operation,  for  any  group  of 
coating  operations  in  the  affected 
source,  or  for  all  of  the  coating 
operations  in  the  affected  source.  You 
may  include  both  controlled  and 
imcontrolled  coating  operations  in  a 
group  for  which  you  use  this  option. 
You  must  use  either  the  compliant 
material  option  or  the  emission  rate 
without  add-on  controls  option  for  any 
coating  operation  in  the  affected  source 
for  which  you  do  not  use  the  emission 
rate  with  add-on  controls  option.  To 
demonstrate  initial  compliance,  the 
coating  operation(s)  for  which  you  use 
the  emission  rate  with  add-on  controls 
option  must  meet  the  applicable 
emission  limitations  in  §§  63.4690, 
63.4692,  and  63.4693.  You  must  meet 
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all  the  requirements  of  this  section  to 
demonstrate  initial  compliance  with  the 
emission  limitations.  When  calculating 
the  organic  HAP  emission  rate 
according  to  this  section,  do  not  include 
any  coatings,  thinners,  or  cleaning 
materials  used  on  coating  operations  for 
which  you  use  the  compliant  material 
option  or  the  emission  rate  without  add- 
on controls  option.  You  do  not  need  to 
redetermine  tne  mass  of  organic  HAP  in 
coatings,  thinners,  or  cleaning  materials 
that  have  been  reclaimed  and  reused  in 
the  coating  operation(s)  for  which  you 
use  the  emission  rate  with  add-on 
controls  option. 

(b)  Compliance  with  operating  limits. 
Except  as  provided  in  $  63.4760(a)(4), 
and  except  for  solvent  recovery  systems 
for  which  you  conduct  liquid-liquid 
material  balances  according  to  the 
requirements  of  S  63.4761(j).  you  must 
establish  and  demonstrate  continuous 
compliance  during  the  initial 
compliance  period  with  the  operating 
limits  required  by  §63.4692.  using  the 
procedures  specified  in  §§63.4767  and 

63.4768. 

(c)  Compliance  with  work  practice 
requirements.  You  must  develop, 
implement,  and  document  your 
implementation  of  the  work  practice 
plan  required  by  §  63.4693  during  the 
initial  compliance  period,  as  specified 
in  §63.4730. 

(d)  Compliance  with  emission  limits. 
You  must  follow  the  procedures  in 
paragraphs  (e)  througn  (n)  of  this  section 
to  demonstrate  compliance  with  the 
applicable  emission  limit  in  §  63.4690. 


(e)  Determine  the  mass  fraction  of 
organic  HAP,  density,  volume  used,  and 
volume  fraction  of  coating  solids. 
Follow  the  procedures  specified  in 

§  63.4751(a)  through  (d)  to  determine 
the  mass  fraction  of  organic  HAP, 
density,  and  volume  of  each  coating, 
thinner,  and  cleaning  material  used 
during  each  month;  and  the  volume 
fraction  of  coating  solids  for  each 
coating  used  during  each  month. 

(f)  Calculate  the  total  mass  of  organic 
HAP  emissions  before  add-on  controls. 
Using  Equation  1  of  §  63.4751,  calculate 
the  total  mass  of  organic  HAP  emissions 
before  add-on  controls  from  all  coatings, 
thinners,  and  cleaning  materials  used 
during  each  month  in  the  coating 
operation  or  group  of  coating  operations 
for  which  you  use  the  emission  rate 
with  add-on  controls  option. 

(g)  Calculate  the  organic  HAP 
emission  reduction  for  each  controlled 
coating  operation.  Determine  the  mass 
of  organic  HAP  emissions  reduced  for 
each  controlled  coating  operation 
during  each  month.  The  emission 
reduction  determination  quantifies  the 
total  organic  HAP  emissions  that  pass 
through  the  emission  capture  system 
and  are  destroyed  or  removed  by  the 
add-on  control  device.  Use  the 
procedures  in  paragr^h  (h)  of  this 
section  to  calculate  the  mass  of  organic 
HAP  emission  reduction  for  each 
controlled  coating  operation  using  an 
emission  capture  system  and  add-on 
control  device  other  than  a  solvent 
recovery  system  for  which  you  conduct 


liqmd-liquid  material  balances.  For  each 
controlled  coating  operation  using  a 
solvent  recovery  system  for  which  you 
conduct  a  liquid-liquid  material 
balance,  use  the  procedures  in 
paragraph  (j)  of  this  section  to  calculate 
the  organic  HAP  emission  reduction. 

(h)  Calculate  the  organic  HAP 
emission  reduction  for  each  controlled 
coating  operation  not  using  liquid-liquid 
material  balances.  For  each  controlled 
coating  operation  using  an  emission 
capture  system  and  add-on  control 
device  other  than  a  solvent  recovery 
system  for  which  you  conduct  liquid- 
liquid  material  balances,  calculate  the 
organic  HAP  emission  reduction,  using 
Equation  1  of  this  section.  The 
calculation  applies  the  emission  capttire 
system  efficiency  and  add-on  control 
device  efficiency  to  the  mass  of  organic 
HAP  contained  in  the  coatings,  thinners, 
and  cleaning  materials  that  are  used  in 
the  coating  operation  served  by  the 
emission  capture  system  and  add-on 
control  device  diuing  each  month.  For 
any  period  of  time  a  deviation  specified 
in  §  63.4763(c)  or  (d)  occurs  in  the 
controlled  coating  operation,  including 
a  deviation  during  a  period  of  startup, 
shutdown,  or  malfunction,  you  must 
assume  zero  efficiency  for  the  emission 
capture  system  and  add-on  control 
device.  Equation  1  of  this  section  treats 
the  materials  used  during  such  a 
deviation  as  if  they  were  used  on  an 
uncontrolled  coathig  operation  for  the 
time  period  of  the  deviation. 


H,=(A,+B,+C,-H, 


(Eq.  1) 


Where: 

He  *  maM  of  organic  HAP  emission 
reduction  for  the  controlled  coating 
operation  during  the  month,  kg. 

Ac  «  total  mass  of  organic  HAP  in  the 
coatings  used  in  the  controlled 
coating  operation  during  the  month, 

kg- 

Be  « total  mass  of  organic  HAP  in  the 
thinners  used  in  the  controlled 
coating  operation  during  the  month, 
kg,  as  calculated  in  Equation  IB  of 
this  section. 

Cc  « total  mass  of  organic  HAP  in  the 
cleaning  materials  used  in  the 
controlled  coating  operation  during 
the  month,  kg,  as  calcidated  in 
Equation  IC  of  this  section. 

Hunc  « total  mass  of  organic  HAP  in  the 
coatings,  thinners,  and  cleaning 
materials  used  during  all  deviations 
specified  in  §  63.4763(c)  and  (d) 


that  occurred  during  the  month  in 
the  controlled  coatinig  operation,  kg. 
as  calculated  in  Equation  ID  of  this 
section. 

CE  *  capture  efficiency  of  the  emission 
capture  system  vented  to  the  add-on 
control  device,  percent.  Use  the  test 
methods  and  procedures  specified 
in  §§  63.4764  and  63.4765  to 
measure  and  record  capture 
efficiency. 

DRE  «  organic  HAP  destruction  at 
removal  efficiency  of  the  add-on 
control  device,  percent.  Use  the  test 
methods  and  procedures  in 
§§  63.4764  and  63.4766  to  measure 
and  record  the  organic  HAP 
destruction  or  removal  efficiency. 

(1)  Calculate  the  mass  of  organic  HAP 
in  the  coatings  used  in  the  controlled 
coating  operation,  kg.  \ising  Equation  lA 
of  this  section: 


Ac=i(Volc,)(Dc,XWc.O       (Eq.lA) 

Where: 

Ac.  -  total  mass  of  organic  HAP  in  the 

coatings  used  in  the  controlled 

coating  operation,  kg. 
Vole  j  =  total  volume  of  coating,  i.  used 

during  the  month,  liters. 
Dc.i  =  density  of  coating,  i,  kg  per  liter. 
Wc.i  =  mass  fraction  of  organic  HAP  in 

coating,  i,  kg  per  kg. 
m  =  number  of  different  coatings  used. 

(2)  Calculate  the  mass  of  organic  HAP 
in  the  thinnen  used  in  the  controlled 
coating  operation,  kg.  using  Equation  IB 
of  this  section: 

Bc=i(Vol.,XDgXWM)       (Eq.lB) 
Where: 
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Be  =  total  mass  of  organic  HAP  in  the 
thinners  used  in  the  controlled 
coating  operation  during  the  month, 

kg- 
Volg  =  total  volume  of  thinner,  j,  used 

diuing  the  month,  liters. 
Dtj  =  density  of  thinner,  j,  kg  per  liter. 
Wg  =  mass  fraction  of  organic  HAP  in 

thinner,  j,  kg  per  kg. 
n  =  number  of  different  thinners  used. 

(3)  Calculate  the  mass  of  organic  HAP 
in  the  cleaning  materials  used  in  the 
controlled  coating  operation  during  the 
month,  kg.  using  Equation  IC  of  this 
section: 

Cc  =  i(Vol^k  XDs.k  XWs.k  )      (Eq.  IC) 

Where: 

Cc  =  total  mass  of  organic  HAP  in  the 

cleaning  materials  used  in  the 

controlled  coating  operation  during 

the  month,  kg. 
VoUjc  =  total  voliune  of  cleaning 

material,  k,  used  during  the  month, 

liters. 
Ds.k  =  density  of  cleaning  material,  k,  kg 

per  liter. 
Ws.k  =  mass  fraction  of  organic  HAP  in 

cleaning  material,  k,  kg  per  kg. 
p  =  number  of  different  cleaning 
.    materials  used. 

(4)  Calculate  the  mass  of  organic  HAP 
in  the  coatings,  thinners,  and  cleaning 
materials  used  in  the  controlled  coating 
operation  during  deviations  specified  in 
§  63.4763(c)  and  (d).  using  Equation  ID 
of  this  section: 

H„„c=i{Vol,XDhXWH)        (Eq.  ID) 

h=l 

Where: 

Hunc  =  total  mass  of  organic  HAP  in  the 
coatings,  thinners,  and  cleaning 


materials  used  during  all  deviations 
specified  in  §  63.4763(c)  and  (d) 
that  occurred  during  the  month  in 
the  controlled  coating  operation,  kg. 

Volh  =  total  volume  of  coating,  thinner, 
or  cleaning  material,  h,  used  in  the 
controlled  coating  operation  diuing 
deviations,  liters. 

Dh  =  density  of  coating,  thinner,  or 
cleaning  material,  h,  kg  per  liter. 

Wh  =  mass  fraction  of  organic  HAP  in 
coating,  thinner,  or  cleaning 
material,  h,  kg  organic  HAP  per  kg 
coating. 

q  s  number  of  different  coatings, 
thinners,  or  cleaning  materials. 

(i)  [Reserved) 

(j)  Calculate  the  organic  HAP 
emission  reduction  for  each  controlled 
coating  operation  using  liquid-liquid 
material  balances.  For  each  controlled 
coating  operation  using  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances, 
calculate  the  organic  HAP  emission 
reduction  by  applying  the  volatile 
organic  matter  collection  and  recovery 
efficiency  to  the  mass  of  organic  HAP 
contained  in  the  coatings,  tfiinners,  and 
cleaning  materials  that  are  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system  during  each 
month.  Perform  a  liquid-liquid  material 
balance  for  each  month  as  specified  in 
paragraphs  ())(!)  through  (6)  of  this 
section.  Calcidate  the  mass  of  organic 
HAP  emission  reduction  by  the  solvent 
recovery  system  as  specified  in 
paragraph  (j)(7)  of  this  section. 

(1)  For  each  solvent  recovery  system, 
install,  calibrate,  maintain,  and  operate 
according  to  the  manufocturer's 
specifications,  a  device  that  indicates 
the  cumulative  amount  of  volatile 
organic  matter  recovered  by  the  solvent 
recovery  system  each  month.  The  device 


must  be  initially  certified  by  the 
manufacturer  to  be  accurate  to  within  ± 
2.0  percent  of  the  mass  of  volatile 
organic  matter  recovered. 

(2)  For  each  solvent  recovery  system, 
determine  the  mass  of  volatile  organic 
matter  recovered  for  the  month,  kg, 
based  on  measurement  with  the  device 
required  in  paragraph  (j)(l)  of  this 
section. 

(3)  Determine  the  mass  fraction  of 
volatile  organic  matter  for  each  coating, 
thinner,  and  cleaning  material  used  in 
the  coating  operation  controlled  by  the 
solvent  recovery  system  during  the 
month,  kg  volatile  organic  matter  per  kg 
coating.  You  may  determine  the  volatile 
organic  matter  mass  fraction  using 
Method  24  of  40  CFR  part  60,  appendix 
A,  or  an  EPA  approved  alternative 
method,  or  you  may  use  information 
provided  by  the  manufacturer  or 
supplier  of  the  coating.  In  the  event  of 
any  inconsistency  between  information 
provided  by  the  manufacturer  or 
supplier  and  the  results  of  Method  24  of 
40  CFR  part  60,  appendix  A,  or  an 
approved  alternative  method,  the  test 
method  results  will  govern. 

(4)  Determine  the  density  of  each 
coating,  thinner,  and  cleaning  material 
used  in  the  coating  operation  controlled 
by  the  solvent  recovery  system  during 
the  month,  kg  per  liter,  according  to 

§  63.4751(c). 

(5)  Measure  the  volume  of  each 
coating,  thinner,  and  cleaning  material 
used  in  the  coating  operation  controlled 
by  the  solvent  recovery  system  during 
the  month,  liters. 

(6)  Each  month,  calculate  the  solvent 
recovery  system's  volatile  organic 
matter  collection  and  recovery 
efficiency,  using  Equation  2  of  this 
section: 


R   =100x --^ 

.t(voi.xD.xwv.,)+iKXD,xwv,>i:(voi,XD,xwv,,) 


i=l 


j=l 


k::'! 


Where: 

Rv  =  volatile  organic  matter  collection 
and  recovery  efficiency  of  the 
solvent  recovery  system  during  the 
month,  percent. 

MvR  =  mass  of  volatile  organic  matter 
recovered  by  the  solvent  recovery 
system  during  the  month,  kg. 

Voli  =  volume  of  coating,  i,  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system  diuing  the 
month,  liters. 

Di  =  density  of  coating,  i,  kg  per  liter. 


WVc.i  =  mass  fraction  of  volatile  organic 
matter  for  coating,  i,  kg  volatile 
organic  matter  per  kg  coating. 

Volj  =  volume  of  thinner,  j,  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system  during  the 
month,  liters. 

Dj  =  density  of  thinner,  j,  kg  per  liter. 

WV,j  =  mass  fiturtion  of  volatile  organic 
matter  for  thinner,  j,  kg  volatile 
organic  matter  per  kg  thinner. 

Volk  =  volume  of  cleaning  material,  k, 
used  in  the  coating  operation 


controlled  by  the  solvent  recovery 

system  during  the  month,  liters. 
Dk  =  density  of  cleaning  material,  k,  kg 

per  liter. 
WV^.k  =  mass  fraction  of  volatile  organic 

matter  for  cleaning  material,  k,  kg 

volatile  organic  matter  per  kg 

cleaning  material, 
m  =  number  of  different  coatings  used 

in  the  coating  operation  controlled 

by  the  solvent  recovery  system 

during  the  month, 
n  =  number  of  different  thinners  used  in 

the  coating  operation  controlled  by 
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the  solvent  recovery  system  during 
the  month. 

number  of  different  cleaning 
materials  used  in  the  coating 


operation  controlled  by  the  solvent 
recovery  system  during  the  month. 
(7)  Calculate  the  mass  of  organic  HAP 
emission  reduction  for  the  coating 


HcSR  ~  ( AcSR  "•■  ^CSR  ■•■  C| 


CSR 


\iooj 


operation  controlled  by  the  solvent 
recovery  system  during  the  month, 
using  Equation  3  of  this  section: 


(Eq.  3) 


Where:  \ 

HcsR  *  mass  of  organic  HAP  emission 
reduction  forjthe  coating  operation 
controlled  by  the  solvent  recovery 
system  diuing  the  month,  kg. 

AcsR  '  total  mass  of  organic  HAP  in  the 
•     coatings  used  in  the  coating 

operation  controlled  by  the  solvent 
recovery  system,  kg,  calculated 
iising  Equation  3  A  of  this  section. 


BcsR  -  total  mass  of  organic  HAP  in  the 
thinners  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system,  kg,  calculated 
using  Equation  3B  of  this  section. 

CcsR  « total  mass  of  orgcmic  HAP  in  the 
cleaning  materials  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system,  kg. 
calculated  using  Equation  3C  of  this 
section. 


Rv  s  volatile  oiganic  matter  collection 
and  recovery  efficiency  of  the 
solvent  recovery  system,  percent, 
from  Equation  2  of  this  section. 

(i)  Calculate  the  mass  of  organic  HAP 
in  the  coatings  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system,  kg.  using  Equation  3A 
of  this  section: 


AcsR  =  KVoIcuXDcuXWcj)       (&I-  3A) 


M 


Where: 

AcsR  ■  total  mass  of  organic  HAP  in  the 
coatings  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system  during  the  month, 

kg. 
Volcj  '  total  volume  of  coating,  i,  used 

during  the  month  in  the  coating 

operation  controlled  by  the  solvent 

recovery  system,  liters. 
Dc  j  *  density  of  coating,  i,  kg  per  liter. 
Wcj  «  mass  fraction  of  organic  HAP  in 

coating,  i,  kg  per  kg. 
m  «  numbOT  of  diniarent  coatings  used. 

(2)  Calculate  the  mass  of  organic  HAP 
in  the  thinners  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system,  kg,  using  Equation  3B 
of  this  section: 

BcsR=i(Vol,,XD..jXw..i)    <Eq.3B) 

Where: 

BcsR  *  total  mass  of  organic  HAP  in  the 
thinners  used  in  the  coating 


opmation  controlled  by  the  solvent 

recovery  system  during  the  month, 

kg. 
Voltj  s  total  volume  of  thinner,  j,  used 

during  the  month  in  the  coating 

operation  controlled  by  the  solvent 

recovery  system,  liters. 
Dm  «  density  of  thinner,  j.  k^  per  liter. 
W(j  s  mass  Iraction  of  organic  HAP  in 

thinner,  j.  k^  per  kg. 
n  s  number  of  dinerent  thinners  used. 

(3)  Calculate  the  mass  of  organic  HAP 
in  the  cleaning  materials  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system  during  the 
month,  kg.  using  Equation  3C  of  this 
section. 

CcsR  =  tH..kXDaX^^O  <^-  3C) 

k-l 

Where: 

CcsR  -  total  mass  of  organic  HAP  in  the 
cleaning  materials  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system  during  the 
month,  kg. 


Voltji  =  total  volume  of  cleaning 

material,  k.  used  during  the  month 
in  the  coating  operation  controlled 
by  the  solvent  recovery  system, 
liters. 

Dtjt  -  density  of  cleaning  material,  k.  kg 
per  liter. 

W.JI  -  mass  fraction  of  organic  HAP  in 
cleaning  material,  k.  kg  per  kg. 

p  s  number  of  different  cleaning 
materials  used. 

(k)  Calculate  the  total  volume  of 
coating  solids  used.  Determine  the  total 
volume  of  coating  solids  used,  liters, 
which  is  the  combined  volume  of 
coating  solids  for  all  the  coatings  used 
during  each  month  in  the  coating 
operation  or  group  of  coating  operations 
for  which  you  use  the  emission  rate 
with  add-on  controls  option,  using 
Equation  2  of  §63.4751. 

(1)  Calculate  the  mass  of  organic  HAP 
emissions  for  each  month.  Determine 
the  mass  of  organic  HAP  emissions,  kg, 
during  each  month,  using  Equation  4  of 
this  section.  (Eq.  4) 


HHAP  =  H.-t(H,,)-X(HcsRj)       (Eq.  4) 


Where: 

Hhap  "  total  mass  of  organic  HAP 
emissions  for  the  month,  kg. 

H«  a  total  mass  of  organic  HAP 

emissions  before  add-on  contnHs 
from  all  the  coatings,  thinners,  and 


cleaning  materials  used  during  the 
month,  kg.  determined  accon^og  to 
paragraph  (f)  of  this  section. 
He  j  « total  mass  of  organic  HAP 

emission  reduction  for  controlled 
coating  operation,  i.  not  using  a 
liquid-liquid  material  balance, 


during  the  month,  kg.  from 
Equation  1  of  this  section. 
HcsR  j  =  total  mass  of  organic  HAP 
emission  reduction  for  coating 
operation,  j,  controlled  by  a  solvent 
-    recovery  system  using  a  liquid- 
liquid  material  balance,  during  the 
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month,  kg,  from  Equation  3  of  this 

section, 
q  -  niunber  of  controlled  coating 

operations  not  using  a  liquid-liquid 

material  balance, 
r  =  number  of  coating  operations 

controlled  by  a  solvent  recovery 

system  using  a  liquid-liquid 

material  balance, 
(m)  Calculate  the  organic  HAP    , 
emission  rate  for  the  12-month 
compliance  period.  Determine  the 
organic  HAP  emission  rate  for  the  12- 
month  compliance  period,  kg  organic 
HAP  per  liter  coating  solids  iised,  using 
Equation  5  of  this  section: 


12 


IH 


HAP.y 


H 


_y=> 


12 


(Eq.  5) 


XV, 


a.y 


y=l 


Where: 

Huiniui  =  organic  HAP  emission  rate  for 

the  12-month  compliance  period,  kg 

organic  HAP  per  liter  coating  solids. 
HHAP.y  =  organic  HAP  emission  rate  for 

month,  y,  determined  according  to 

Equation  4  of  this  section. 
Vst.y  =  total  volume  of  coating  solids, 

liters,  used  during  month,  y,  from 

Equation  2  of  §  63.4751. 
y  =  identifier  for  months. 

(n)  Compliance  demonstration.  To 
demonstrate  initial  compliance  with  the 
emission  limit,  the  organic  HAP 
emission  rate,  calculated  using  Equation 
5  of  this  section,  must  be  less  than  or 
equal  to  the  applicable  emission  limit  in 
§  63.4690.  You  must  keep  all  records  as 
required  by  §§  63.4730  and  63.4731.  As 
part  of  the  Notification  of  Compliance 
Status  required  by  §  63.4710,  you  must 
identify  the  coating  operation(s)  for 
which  you  used  the  emission  rate  with 
add-on  controls  option  and  submit  a 
statement  ^at  the  coating  operation(s) 
was  (were)  in  compliance  with  the 
emission  limitations  during  the  initial 
compliance  period  because  the  organic 
HAP  emission  rate  was  less  than  or 
equal  to  the  applicable  emission  limit  in 
§  63.4690,  and  you  achieved  the 
operating  limits  required  by  §  63.4692 
and  the  work  practice  standards 
required  by  §  63.4693. 

163.4762    [Raearvmq 

163^763    How  do  I  demonstrate 
contkiueus  compliance  with  the  amission 


(a)  To  demonstrate  continuous 
compliance  with  the  applicable 
emission  limit  in  §  63.4690,  the  organic 
HAP  emission  rate  for  each  compliance 
period,  calculated  using  Equation  5  of 
§63.4761,  must  be  equcd  to  or  less  than 


the  applicable  emission  limit  in 
§  63.4690.  A  compliance  period  consists 
of  12  months.  Each  month  after  the  end 
of  the  initial  compliance  period 
described  in  §  63.4760  is  the  end  of  a 
compliance  period  consisting  of  that 
month  and  the  preceding  11  months. 
You  must  perform  the  calculations  in 
§  63.4761  on  a  monthly  basis  using  data 
&t>m  the  previous  12  months  of 
operation. 

(b)  If  the  organic  HAP  emission  rate 
for  any  12-month  compliance  period 
exceeded  the  applicable  emission  limit 
in  §  63.4690,  this  is  a  deviation  from  the 
emission  limitation  for  that  compliance 
period  and  must  be  reported  as 
specified  in  §§  63.4710(c)(6)  and 
63.4720(a)(7). 

(c)  You  must  demonstrate  continuous 
compliance  with  each  operating  limit 
required  by  §  63.4692  that  applies  to 
you,  as  specified  in  Table  3  to  this 
subpart. 

(1)  If  an  operating  parameter  is  out  of 
the  allowed  range  specified  in  Table  3 
to  this  subpart,  this  is  a  deviation  from 
the  operating  limit  that  must  be  reported 
as  specified  in  §§  63.4710(c)(6)  and 
63.4720(a)(7). 

(2)  If  an  operating  parameter  deviates 
bom  the  operating  limit  specified  in 
Table  3  to  this  subpart,  then  you  must 
assiune  that  the  emission  capture 
system  and  add-on  control  device  were 
achieving  zero  efficiency  during  the 
time  period  of  the  deviation.  For  the 
purposes  of  completing  the  compliance 
calculations  specified  in  §  63.4761(h), 
you  must  treat  the  materials  used  during 
a  deviation  on  a  controlled  coating 
operation  as  if  they  were  used  on  an 
imcontrolled  coating  operation  for  the 
time  period  of  the  deviation,  as 
indicated  in  Equation  1  of  §  63.4761. 

(d)  You  must  meet  the  requirements 
for  bypass  lines  in  §  63.4768(b)  for 
controlled  coating  operations  for  which 
you  do  not  conduct  liquid-liquid 
material  balances.  If  any  bjrpass  line  is 
opened  and  emissions  are  diverted  to 
the  atmosphere  when  the  coating 
operation  is  running,  this  is  a  deviation 
that  must  be  reported  as  specified  in 
§§  63.4710(c)(6)  and  63.4720(a)(7).  For 
the  purposes  of  completing  the 
compliance  calculations  specified  in 

§  63.4761(h),  you  must  treat  the 
materials  used  during  a  deviation  on  a 
controlled  coating  operation  as  if  they 
were  used  on  an  imcontrolled  coating 
operation  for  the  time  period  of  the 
deviation,  as  indicated  in  Equation  1  of 
§63.4761. 

(e)  You  must  demonstrate  continuous 
compliance  with  the  work  practice 
standards  in  §63.4693.  If  you  did  not 
develop  a  work  practice  plan,  or  you  did 
not  implement  the  plan,  or  you  did  not 


keep  the  records  required  by 
§  63.4730(k)(8),  this  is  a  deviation  from 
the  work  practice  standards  that  must  be 
reported  as  specified  in  §§  63.4710(c)(6) 
and  63.4720(a)(7). 

(f)  As  part  of  each  semiannual 
compliance  report  required  in  §  63.4720, 
you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
emission  rate  with  add-on  controls 
option.  If  there  were  no  deviations  from 
the  emission  limitations,  submit  a 
statement  that  you  were  in  compliance 
with  the  emission  limitations  during  the 
reporting  period  because  the  organic 
HAP  emission  rate  for  each  compliance 
period.was  less  than  or  equal  to  the 
applicable  emission  limit  in  §63.4690. 
and  you  achieved  the  operating  limits 
required  by  §  63.4692  and  the  work 
practice  standards  required  by  §  63.4693 
during  each  compliance  period. 

(g)  During  periods  of  startup, 
shutdown,  or  malfunction  of  the 
emission  capture  system,  add-on  control 
device,  or  coating  operation  that  may 
affect  emission  capture  or  control  device 
efficiency,  you  must  operate  in 
accordance  with  the  startup,  shutdown, 
and  malfunction  plan  required  by 

§  63.4700(d). 

(h)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  ocoir  during 
a  period  of  startup,  shutdown,  or 
malfunction  of  the  emission  capture 
system,  add-on  control  device,  or 
coating  operation  that  may  affect 
emission  capture  or  control  device 
efficiency  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfoction  that  you  were  operating  in 
accordance  with  the  startup,  shutdown, 
and  malfunction  plan.  The 
Administrator  will  determine  whether 
deviations  that  occm  during  a  period 
you  identify  as  a  startup,  shutdown,  or 
malfunction  are  violations,  according  to 
the  provisions  in  §  63.6(e). 

(i)  (Reserved] 

(j)  You  must  maintain  records  as 
specified  in  §§  63.4730  and  63.4731. 

163.4764    What  are  the  general 
requirements  for  performance  tests? 

(a)  You  must  conduct  each 
performance  test  required  by  §  63.4760 
according  to  the  requirements  in 
§  63.7(eKl)  and  imder  the  conditions  in 
this  section  unless  you  obtain  a  waiver 
of  the  performance  test  according  to  the 
provisions  in  §  63.7(h). 

(1)  Representative  coating  operation 
operating  conditions.  You  must  conduct 
the  performance  test  under 
representative  operating  conditions  for 
the  coating  operation.  Operations  during 
periods  of  startup,  shutdown,  or 
malfunction,  and  during  periods  of 
nonoperation  do  not  constitute 
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representative  conditions.  You  must 
record  the  process  information  that  is 
necessary  to  dociunent  operating 
conditions  during  the  test  and  explain 
why  the  conditions  represent  normal 
operation. 

(2)  Representative  emission  capture 
system  and  add-on  control  device 
operating  conditions.  You  must  conduct 
the  performance  test  when  the  emission 
capture  system  and  add-on  control 
device  are  operating  at  a  representative 
flow  rate,  and  the  add-on  control  device 
is  operating  at  a  representative  inlet 
concentration.  You  must  record 
information  that  is  necessary  to 
documenc  emission  capture  system  and 
add-on  control  device  operating 
conditions  during  the  test  and  explain 
why  the  conditions  represent  normal 
operation. 

(b)  You  must  conduct  each 
perfbnnance  test  of  an  emission  capture 
system  according  to  the  requirements  in 
§63.4765.  You  must  conduct  each 
performance  test  of  an  add-on  control 
device  according  to  the  requirements  in 
§63.4766.  §63.4765  How  do  I  determine 
the  emission  capture  system  efficiency? 

You  must  use  the  procedures  and  test 
methods  in  this  section  to  determine 
capture  efficiency  as  part  of  the 
performance  test  required  by  §  63.4760. 

(a)  Assuming  100  percent  capture 
efficiency.  You  may  assume  the  captiue 
system  efficiency  is  100  percent  if  both 
of  the  conditions  in  paragraphs  (a)(1) 
and  (2)  of  this  section  are  met: 

(1)  The  capture  system  meets  the 
criteria  in  Method  204  of  appendix  M  to 
40  CFR  part  51  for  a  PTE  and  directs  all 
the  exhaust  gases  from  the  enclosure  to 
an  add-on  control  device. 

(2)  All  coatings,  thinners,  and 
cleaning  materials  used  in  the  coating 
operation  are  applied  vdthin  the  capture 
system:  coating  solvent  flash-off  and 
coating,  curing,  and  drying  occivs 
within  the  capture  system;  and  the 
removal  or  evaporation  of  cleaning 
materials  from  the  surfaces  they  are 
applied  to  occurs  within  the  capture 
system.  For  example,  this  criterion  is 
not  met  if  parts  enter  the  open  shop 
environment  when  being  moved 
between  a  spray  booth  and  a  curing 
oven. 

(b)  Measuring  capture  efficiency.  If 
the  capture  system  does  not  meet  both 
of  the  criteria  in  paragraphs  (a)(1)  and 
(2)  of  this  section,  then  you  must  use 


one  of  the  three  protocols  described  in 
paragraphs  (c),  (d).  and  (e)  of  this 
section  to  measure  capture  efficiency. 
The  capture  efficiency  measurements 
use  TV^  captiue  efficiency  as  a 
surrogate  for  organic  HAP  capture 
efficiency.  For  the  protocols  in 
paragraphs  (c)  and  (d)  of  this  section, 
the  capture  efficiency  measurement 
must  consist  of  three  test  runs.  Each  test 
run  must  be  at  least  3  hoxas  in  diuation 
or  the  length  of  a  production  nm, 
whichever  is  longer,  up  to  8  hours.  For 
the  purposes  of  this  test,  a  production 
run  means  the  time  required  for  a  single 
part  to  go  &t>m  the  beginning  to  the  end 
of  production,  which  includes  surface 
preparation  activities  and  drying  or 
curinstime. 

(c)  Uquid-to-uncaptured-gas  protocol 
using  a  temporary  total  enclosure  or 
building  enclosure.  The  liquid*to- 
uncaptured-gas  protocol  compares  the 
mass  of  liquid  TVH  in  materiAs  used  in 
the  coating  operation  to  the  mass  of 
TVH  emissions  not  captured  by  the 
emission  capture  system.  Use  a 
temporary  total  enclosure  or  a  building 
enclosure  and  the  procedures  in 
paragraphs  (c)(1)  through  (6)  of  this 
section  to  measure  emission  capture 
system  efficiency  using  the  liquid-to- 
uncaptured-gas  protocol. 

(1)  Either  use  a  building  enclosure  or 
construct  an  enclosure  around  the 
coating  operation  where  coatings, 
thiimers.  and  cleaning  materials  are 
applied,  and  all  areas  where  emissions 
from  these  applied  coatings  and 
materials  subsequently  occur,  such  as 
flash-off.  curing,  and  drying  areas.  The 
areas  of  the  coating  operation  where 
capture  devices  collect  emissions  for 
routing  to  an  add-on  control  device, 
such  as  the  entrance  and  exit  areas  of  an 
oven  or  spray  booth,  must  also  be  inside 
the  enclosure.  The  enclosure  must  meet 
the  applicable  definition  of  a  temporary 
total  enclosiue  or  building  enclosure  in 
Method  204  of  appendix  M  to  40  CFR 
part  51. 

(2)  Use  Method  204A  or  204F  of 
appendix  M  to  40  CFR  part  51  to 
determine  the  mass  fr'action  of  TVH 
liquid  input  from  each  coating,  thinner, 
and  cleaning  material  used  in  the 
coating  operation  during  each  capture 
efficiency  test  run.  To  make  the 
determination,  substitute  TVH  for  each 
occurrence  of  the  term  volatile  organic 
compounds  (VOC)  in  the  methods. 


(3)  Use  Equation  1  of  this  section  to 
calculate  the  total  m^s  of  TVH  liquid 
input  &Y>m  all  the  coatings,  thinners, 
and  cleaning  materials  used  in  the 
coating  operation  diuing  each  capture 

.  efficiency  test  run. 

TVH„^=5;(TVHiXVoIi^XDi)  (Eq.  1) 

i=l 

Where: 

TVHuMd  =  mass  of  liquid  TVH  in 
materials  used  in  the  coating 
operation  during  the  capture 
efficiency  test  run,  kg. 

TVH,  =  mass  fraction  of  TVH  in  coating, 
thinner,  or  cleaning  material,  i,  that 
is  used  in  the  coating  operation 
during  the  capture  efficiency  test 
run,  kg  TVH  per  kg  material. 

Voli  s  total  volume  of  coating,  thinner, 
or  cleaning  material,  i.  used  in  the 
coating  operation  during  the 
capture  efficiency  test  run,  liters. 

Di  s  density  of  coating,  thinner,  or 

cleaning  material,  i,  kg  material  per 
liter  material. 

n  s  nimiber  of  different  coatings, 
thinners,  and  cleaning  materials 
used  in  the  coating  operation 
during  the  capture  efficiency  test 
run. 

(4)  Use  Method  204D  or  E  of  appendix 
M  to  40  CFR  part  51  to  measure  the  total 
mass,  kg,  of  TVH  emissions  that  are  not 
captured  by  the  emission  capture 
system;  they  are  measured  as  they  exit 
the  temporary  total  enclosure  or 
building  enclosure  diiring  each  capture 
efficiency  test  run.  To  make  the 
measurement,  substitute  TVH  for  each 
occurrence  of  the  term  VOC  in  the 
methods. 

(i)  Use  Method  204D  of  appendix  M 
to  40  CFR  part  51  if  the  enclosure  is  a 
temporary  total  enclosure. 

(ii)  Use  Method  204E  of  appendix  M 
to  40  CFR  part  51  if  the  enclosure  is  a 
building  enclosiue.  During  the  captiire 
efficiency  measiuement,  all  organic 
compound  emitting  operations  inside 
the  building  enclosure,  other  than  the 
coating  operation  for  which  capture 
efficiency  is  being  determined,  must  be 
shut  down,  but  all  fans  and  blowers 
must  be  operating  normally. 

(5)  For  each  capture  efficiency  test 
run,  determine  the  percent  capture 
efficiency  of  the  emission  capture 
system  using  Equation  2  of  this  section: 


CE  = 


|TVHm^l  -TVHmicapna^)  j 

'  TVH 


X 100       (Eq.  2) 
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Where: 

CE  s  capture  efficiency  of  the  emission 
capture  system  vented  to  the  add-on 
control  device,  percent. 
TVH„«i  =  total  mass  of  TVH  Uquid 

input  used  in  the  coating  operation 
during  the  captiue  efficiency  test 
run,  1^. 
TVH„K:,pw«d  =  total  mass  of  TVH  that  is 
not  captured  by  the  emission 
capture  system  and  that  exits  from 
the  temporary  total  enclosiue  or 
building  enclosure  diuing  the 
capture  efficiency  test  run,  kg, 
determined  according  to  paragraph 
(c)(4)  of  this  section. 
(6)  Determine  the  capture  efficiency  of 
the  emission  capture  system  as  the 
average  of  the  captiue  efficiencies 
measured  in  the  three  test  runs. 

(d)  Gas-to-gas  protocol  using  a 
temporary  total  enclosure  or  a  building 
enclosure.  The  gas-to-gas  protocol' 
compares  the  mass  of  TVH  emissions 
captured  by  the  emission  capture 
system  to  the  mass  of  TVH  emissions 
not  captured  Use  a  temporary  total 
enclosure  or  a  building  enclosure  and 
the  procedures  in  paragraphs  (d)(1) 
through  (5)  of  this  section  to  measure 
emission  capture  system  efficiency 
using  the  gas-to-gas  protocol. 

(1)  Either  use  a  building  enclosure  or 
construct  an  enclosure  around  the 
coating  operation  where  coatings, 
thinners,  and  cleaning  materials  are 


applied,  and  all  areas  where  emissions 
from  these  applied  coatings  and 
materials  subsequently  occur,  such  as 
flash-off,  curing,  and  drying  areas.  The 
areas  of  the  coating  operation  where 
capture  devices  collect  emissions 
generated  by  the  coating  operation  for 
routing  to  an  add-on  control  device, 
such  as  the  entrance  and  exit  areas  of  an 
oven  or  a  spray  booth,  must  also  be 
inside  the  enclosure.  The  enclosure 
must  meet  the  applicable  definition  of  a 
temporary  total  enclosure  or  building 
enclosure  in  Method  204  of  appendix  M 
to  40  CFR  part  51. 

(2)  Use  Method  204B  or  204C  of 
appendix  M  to  40  CFR  part  51  to 
measure  the  total  mass,  kg,  of  TVH 
emissions  captured  by  the  emission 
capture  system  during  each  capture 
efficiency  test  nm  as  measured  at  the 
inlet  to  the  add-on  control  device.  To 
make  the  measurement,  substitute  TVH 
for  each  occurrence  of  the  term  VOC  in 
the  methods. 

(i)  The  sampling  points  for  the 
Mediod  204B  or  204C  of  appendix  M  to 
40  CFR  part  51  measurement  must  be 
upstream  from  the  add-on  control 
device  and  must  represent  total 
emissions  routed  &t)m  the  capture 
system  and  entering  the  add-on  control 
device. 

(ii)  If  multiple  emission  streams  irom 
the  capture  system  enter  the  add-on 


control  device  without  a  single  common 
duct,  then  the  emissions  entering  the 
add-on  control  device  must  be 
simultaneously  measured  in  each  duct, 
and  the  total  emissions  entering  the 
add-on  control  device  must  be 
determined. 

(3)  Use  Method  204D  or  204E  of 
appendix  M  to  40  CFR  part  51  to 
measure  the  total  mass,  kg,  of  TVH 
emissions  that  are  not  captured  by  the 
emission  capture  system;  they  are 
measured  as  they  exit  the  temporary 
total  enclosure  or  building  enclosure 
during  each  capture  efficiency  test  run. 
To  make  the  measurement,  substitute 
TVH  for  each  occurrence  of  the  term 
VOC  in  the  methods. 

(i)  Use  Method  204D  of  appendix  M 
to  40  CFR  part  51  if  the  enclosure  is  a 
temporary  total  enclosure. 

(ii)  Use  Method  204E  of  appendix  M 
to  40  CFR  part  51  if  the  enclosure  is  a 
building  enclosure.  During  the  capture 
efficiency  measurement,  all  organic 
compound  emitting  operations  inside 
the  building  enclosure,  other  than  the 
coating  operation  for  which  capture 
efficiency  is  being  determined,  must  be 
shut  down,  but  all  fans  and  blowers 
must  be  o[)erating  normally. 

(4)  For  each  capture  efficiency  test 
run,  determine  the  percent  capture 
efficiency  of  the  emission  capture 
system  using  Equation  3  of  this  section: 


CE  = 


Where: 

CE  =  Capture  efficiency  of  the  emission 
capture  system  vented  to  the  add-on 
control  device,  percent. 
TVHc.pn.red  =  Total  mass  of  TVH 

captured  by  the  emission  capture 
system  as  measured  at  the  inlet  to 
the  add-on  control  device  during 
the  emission  capture  efficiency  test 
run,  kg,  determined  according  to 
paragraph  (d)(2)  of  this  section. 
TVHunc.p.ur«d  =  Total  mass  of  TVH  that 
is  not  captured  by  the  emission 
capture  system  and  that  exits  from 
the  temporary  total  enclosure  or 
building  enclosure  during  the 
capture  efficiency  test  run,  kg, 
determined  according  to  paragraph 
(d)(3)  of  this  section. 
(5)  Determine  the  capture  efficiency  of 
the  emission  capture  system  as  the 
average  of  the  capture  efficiencies 
measured  in  the  three  test  runs. 

(e)  Alternative  capture  efficiency 
protocol.  As  an  alternative  to  the 
procedures  specified  in  paragraphs  (c) 


TVH 


captured 


(tvh, 


captured  '*'  *  '"uncaptured  j 


X 100       (Eq.  3) 
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and  (d)  of  this  section,  you  may 
determine  capture  efflciency  using  any 
other  capture  efficiency  protocol  and 
test  methods  that  satisfy  the  criteria  of 
either  the  DQO  or  LCL  approach  as 
described  in  appendix  A  to  subpart  KK 
of  this  part. 

§63.4766    How  do  I  determine  the  add-on 
control  device  •mission  destruction  or 
removal  efficiency? 

You  must  use  the  procedures  and  test 
methods  in  this  section  to  determine  the 
add-on  control  device  emission 
destruction  or  removal  efficiency  as  part 
of  the  performance  test  required  by 
§  63.4760.  You  must  conduct  three  test 
runs  as  specified  in  §  63.7(e)(3),  and 
each  test  run  must  last  at  least  1  hour. 

(a)  For  all  types  of  add-on  control 
devices,  use  die  test  methods  specified 
in  paragraphs  (a)(1)  through  (5)  of  this 
section. 

(1)  Use  Method  1  or  lA  of  appendix 
A  to  40  CFR  part  60,  as  appropriate,  to 


select  sampling  sites  and  velocity 
traverse  points. 

(2)  Use  Method  2,  2A.  2C.  2D.  2F,  or 
2G  of  appendix  A  to  40  CFR  part  60.  as 
appropriate,  to  measure  gas  volumetric 
flow  rate. 

(3)  Use  Method  3,  3A,  or  3B  of 
appendix  A  to  40  CFR  part  60,  as 
appropriate,  for  gas  analysis  to 
determine  dry  molecular  weight. 

(4)  Use  Method  4  of  appendix  A  to  40 
CFR  part  60.  to  determine  stack  gas 
moisture. 

(5)  Methods  for  determining  gas 
volumetric  flow  rate,  dry  molecular 
weight,  and  stack  gas  moisture  must  be 
performed,  as  applicable,  during  each 
test  run. 

(b)  Measure  total  gaseous  organic 
mass  emissions  as  carbon  at  the  inlet 
and  outlet  of  the  add-on  control  device 
simultaneously,  using  either  Method  25 
or  25A  of  appendix  A  to  40  CFR  part  60. 
as  specified  in  paragraphs  (b)(1)  through 
(3)  of  this  section.  You  must  use  the 
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same  method  for  both  the  inlet  and 
outlet  measurements. 

(1)  Use  Method  25  of  appendix  A  to 
40  CFR  part  60  if  the  add-on  control 
device  is  an  oxidizer,  and  you  expect 
the  total  gaseous  organic  concentration 
as  carbon  to  be  more  than  50  parts  per 
million  (ppm)  at  the  control  device 
outlet. 

(2)  Use  Method  25A  of  appendix  A  to 
40  CFR  part  60  if  the  add-on  control 
device  is  an  oxidizer,  and  you  expect 
the  total  gaseous  organic  concenbation 
as  darbon  to  be  50  ppm  or  less  at  the 
control  device  outlet. 

(3)  Use  Method  25A  of  appendix  A  to 
40  CFR  part  60  if  the  add-on  control 
device  is  not  an  oxidizer. 

(c)  If  two  or  more  add-on  control 
devices  are  used  for  the  same  emission 
stream,  then  you  must  measure 
emissions  at  the  outlet  of  each  device. 
For  example,  if  one  add-on  control 
device  is  a  concentrator  with  an  outlet 
for  the  high-volume,  dilute  stream  that 
has  been  treated  by  the  concentrator, 
and  a  second  add-on  control  device  is 
an  oxidizer  with  an  outlet  for  the  low- 
volume,  concentrated  stream  that  is 
treated  with  the  oxidizer,  you  must 
measure  emissions  at  the  outlet  of  the 
oxidizer  and  the  high  volume  dilute 
stream  outlet  of  the  concentrator. 

(d)  For  each  test  run,  determine  the 
total  gaseous  organic  emissions  mass 
flow  rates  for  the  inlet  and  the  outlet  of 
the  add-on  control  device,  using 
Equation  1  of  this  section.  If  there  is 
more  than  one  inlet  or  outlet  to  the  add- 
on control  device,  you  must  calculate 
the  total  gaseous  organic  mass  flow  rate 
using  Equation  1  of  this  section  for  each 
inlet  and  each  outlet  and  then  total  all 
of  the  inlet  emissions  and  total  all  of  the 
outlet  emissions. 

Mf=Q^C,(12X0.0416)(lO-«)     (Eq.  1) 

Where: 

Mr  >  total  gaseous  organic  emissions 
mass  flow  rate.  I^per  hour  (h). 

Cc  ■  concentration  of  organic 

compounds  as  carbon  in  the  vent 
gas,  as  determined  by  Method  25  or 
Method  25A,  parts  per  million  by 
volume  (ppmv),  dry  basis. 

Q»d  *  volumetnc  flow  rate  of  gases 
entering  or  exiting  the  add-on 
control  device,  as  determined  by 
Method  2,  2A,  2C.  2D,  2F,  or  2G, 
dry  standard  cubic  meters/hour 
(dscm/h). 

0.0416  B  conversion  factor  for  molar 
volume,  kg-moles  per  cubic  meter 
(mol/m^)  (O  293  Kelvin  (K)  and  760 
millimeters  of  mercury  (nunHg)). 

(e)  For  each  test  run,  determine  the 
add-on  control  device  organic  emissions 


destruction  or  removal  efficiency,  using 
Equation  2  of  this  section: 

,      DRE  =  100x^ti~^fo        (Eq  2) 

Where: 

DRE  =  organic  emissions  destruction  or 
removal  efficiency  of  the  add-on 
control  device,  percent. 
Mfi  s  total  gaseous  organic  emissions 
mass  flow  rate  at  the  inlet(s)  to  the 
add-on  control  device,  using 
Equation  1  of  this  section,  l^g/h. 
Mfo  =  total  gaseous  organic  emissions 
mass  flow  rate  at  the  outlet(8)  of  the 
add-on  control  device,  using 
Equation  1  of  this  section,  kg/h. 
(f)  Determine  the  emission  destruction 
or  removal  efficiency  of  the  add-on 
control  device  as  the  average  of  the 
efficiencies  determined  in  the  three  test 
runs  and  calculated  in  Equation  2  of  this 
section. 

163.4767    HowdolaetabNahttwemtaaion 
cafMim  aysleni  andaddsm  control  device 
opef ling  HinWa  durkij  the  perlonnance 
teat? 

During  the  performance  test  reqiiired 
by  $  63.4760  and  described  in 
§$63.4764,  63.4765,  and  63.4766,  you 
must  establish  the  operating  limits 
required  by  §  63.4692  according  to  this 
section,  unless  you  have  received 
approval  for  alternative  monitoring  and 
operating  limits  imder  §  63.8(f)  as 
specified  in  $63.4692. 

(a)  Thermal  oxidizers.  If  your  add-on 
control  device  is  a  thermal  oxidizer, 
establish  the  operating  limits  according 
to  paragraphs  (a)(1)  and  (2)  of  this 
section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the 
combustion  temperature  at  least  once 
every  15  minutes  during  each  of  the 
three  test  nms.  You  must  monitor  the 
temperature  in  the  firebox  of  the 
thermal  oxidizer  or  immediately 
downstream  of  the  firebox  before  any 
substantial  heat  exchange  occurs. 

(2)  Use  the  data  collected  diiring  the 
performance  test  to  calculate  and  record 
the  average  combustion  temperature 
maintained  during  the  performance  test. 
This  average  combustion  temperature  is 
the  minimum  operating  limit  for  your 
thermal  oxidizer. 

(b)  Catalytic  oxidizers.  If  your  add-on 
control  device  is  a  catalytic  oxidizer, 
establish  the  operating  limits  according 
to  either  paragraphs  (b)(1)  and  (2)  or 
paragraphs  (b)(3)  and  (4)  of  this  section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the 
temperature  just  before  the  catalyst  bed 
and  the  temperature  difference  across 
the  catalyst  bed  at  least  once  evny  15 


minutes  during  each  of  the  three  test 
runs. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  temperature  just  before  the 
catalyst  bed  and  the  average 
temperature  difiisrence  across  the 
catalyst  bed  maintained  during  the 
performance  test.  These  are  the 
minimum  operating  limits  for  your 
cataljrtic  oxidizer. 

(3)  As  an  alternative  to  monitoring  the 
temperature  difference  across  the 
catalyst  bed,  you  may  monitor  the 
temperature  at  the  inlet  to  the  catalyst 
bed  and  implement  a  site-specific 
inspection  and  maintenance  plan  for 
yotir  catalytic  oxidizer  as  specified  in 
paragraph  (b)(4)  of  this  section.  During 
the  performance  test,  you  must  monitor 
and  record  the  temperature  just  before 
the  catalyst  bed  at  least  once  every  15 
minutes  during  each  of  the  three  test 
runs.  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  temperature  just  before  the 
catalyst  hed  during  the  performance 
test.  This  is  the  minimum  operating 
limit  for  your  catalytic  oxidizer. 

(4)  You  must  develop  and  implement 
an  inspection  and  maintenance  plan  for 
your  catalytic  oxidizer(8)  for  which  you 
elect  to  monitor  according  to  paragraph 
(b)(3)  of  this  section.  The  plan  must 
address,  at  a  minimum,  the  elements 
specified  in  paragraphs  (b)(4)(i)  through 
(iii)  of  this  section. 

(i)  Annual  sampling  and  analysis  of 
the  catalyst  activity  (i.e.  conversion 
efficiency)  following  the  manufacturer's 
or  catalyst  supplier's  recommended 
procedures. 

(ii)  Monthly  inspection  of  the  oxidizer 
system,  including  the  burner  assembly 
and  fuel  supply  lines  for  problems  and, 
as  necessary,  adjust  the  equipment  to 
assure  proper  air-to-fuel  mixtures. 

(iii)  Annual  internal  and  monthly 
external  visual  inspection  of  the  catalyst 
bed  to  check  for  channeling,  abrasion, 
and  settling.  M  problems  are  foimd,  you 
must  take  corrective  action  consistent 
with  the  manufacturer's 
recommendation  and  conduct  a  new 
performance  test  to  determine 
destruction  efficiency  according  to 
$63.4766. 

(c)  Carbon  adsorbers.  U  your  add-on 
control  device  is  a  carbon  adsorber, 
establish  the  operating  limits  according 
to  paragraphs  (cMD  and  (2)  of  this 
section. 

(1)  You  must  monitor  and  record  the 
total  regeneration  desorbing  gas  (e.g., 
steam  or  nitrogen)  mass  flow  for  each 
regeneration  cycle,  and  the  carbon  bed 
temperature  after  each  carbon  bed 
regeneration  and  cooling  cycle  for  the 
regeneration  cycle  either  immediately 
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preceding  or  immediately  following  the 
performance  test. 

(2)  The  operating  limits  for  your 
carbon  adsorber  are  the  minimiun  total 
desorbing  gas  mass  flow  recorded 
diuing  the  regeneration  cycle,  and  the 
maximiun  carbon  bed  temperature 
recorded  after  the  cooling  cycle. 

(d)  Condensers.  If  your  add-on  control 
device  is  a  condenser,  establish  the 
operating  limits  according  to  paragraphs 
(d)(1)  and  (2)  of  this  section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the  condenser 
outlet  (product  side)  gas  temperature  at 
least  once  every  15  minutes  during  each 
of  the  three  test  runs. 

(2)  Use  the  data  collected  diuing  the 
performance  test  to  calculate  and  record 
the  average  condenser  outlet  (product 
side)  gas  temperature  maintained  diuing 
the  performance  test.  This  average 
condenser  outlet  gas  temperature  is  the 
maximum  operating  limit  for  your 
condenser. 

(e)  Concentrators.  If  your  add-on 
control  device  includes  a  concentrator, 
you  must  Establish  operating  limits  for 
the  concentrator  according  to 
paragraphs  (e)(1)  through  (4)  of  this 
section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the  desorption 
concentrate  stream  gas  temperature  at 
least  once  every  15  minutes  during  each 
of  the  three  runs  of  the  performance  test. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  temperature.  This  is  the 
niinini"m  o{>erating  limit  for  the 
desorption  concentrate  gas  stream 
temperature. 

(3)  During  the  performance  test,  you 
must  monitor  and  record  the  pressure 
drop  of  the  dilute  stream  across  the 
concentrator  at  least  once  every  15 
minutes  during  each  of  the  three  runs  of 
the  performance  test. 

(4)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  pressure  drop.  This  is  the 
maximum  operating  limit  for  the  dilute 
stream  across  the  concentrator. 

(f)  Emisiion  capture  system.  For  each 
capture  device  that  is  not  part  of  a  PTE 
that  meets  the  criteria  of  §  63.4765(a). 
establish  an  operating  limit  for  either 
the  gas  volumetric  flow  rate  or  duct 
static  pressure,  as  specified  in 
paragraphs  (f)(1)  and  (2)  of  this  section. 
The  operating  limit  for  a  PTE  is 
specified  in  Table  3  to  this  subpart. 

(1)  Ehuing  the  capture  efficiency 
determination  required  by  §  63.4760  and 
described  in  $$63.4764  and  63.4765, 
you  must  monitor  and  record  either  the 
gas  volumetric  flow  rate  or  the  duct 
static  pressure  for  each  separate  capture 
device  in  your  emission  capture  system 


at  least  once  every  15  minutes  during 
each  of  the  three  test  runs  at  a  point  in 
the  duct  between  the  capture  device  and 
the  add-on  control  device  inlet. 

(2)  Calculate  and  record  the  average 
gas  volumetric  flow  rate  or  duct  static 
pressure  for  the  three  test  nms  for  each 
capture  device.  This  average  gas 
volumetric  flow  rate  or  duct  static 
pressure  is  the  minimum  operating  limit 
for  that  specific  capture  device. 

$63.4768  What  are  the  requirements  for 
continuous  parameter  monitoring  system 
'installation,  operation,  and  maintenance? 

(a)  General.  You  must  install,  operate, 
and  maintain  each  CPMS  specified  in 
paragraphs  (c),  (e),  (f),  and  (g)  of  this 
section  according  to  paragraphs  (a)(1) 
through  (6)  of  this  section.  You  must 
install,  operate,  and  maintain  each 
CPMS  specified  in  paragraphs  (b)  and 
(d)  of  this  section  according  to. 
paragraphs  (a)(3)  through  (5)  of  this 
section. 

(1)  The  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  You 
must  have  a  minimum  of  four  equally 
spaced  successive  cycles  of  CPMS 
operation  in  1  hour. 

(2)  You  must  determine  the  average  of 
all  recorded  readings  for  each 
successive  3-hour  period  of  the 
emission  capture  sysfem  and  add-on 
control  device  operation. 

(3)  You  must  record  the  results  of 
each  inspection,  calibration,  and 
validation  check  of  the  CPMS. 

(4)  You  must  maintain  the  CPMS  at 
all  times  and  have  available  necessary 
parts  for  routine  repairs  of  the 
monitoring  equipment. 

(5)  You  must  operate  the  CPMS  and 
collect  emission  capture  system  and 
add-on  control  device  parameter  data  at 
all  times  that  a  controlled  coating 
operation  is  operating,  except  during 
monitoring  malfunctions,  associated 
repairs,  and  required  quality  assurance 
or  control  activities  (including,  if 
applicable,  calibration  checks  and 
required  zero  and  span  adjustments). 

(6)  You  must  not  use  emission  capture 
system  or  add-on  control  device 
parameter  data  recorded  during 
monitoring  malfunctions,  associated 
repairs,  out-of-control  periods,  or 
required  quality  assurance  or  control 
activities  when  calculating  data 
averages.  You  must  use  all  the  data 
collected  during  all  other  periods  in 
calculating  the  data  averages  for 
determining  compliancy  with  the 
emission  capture  system  and  add-on 
control  device  operating  limits. 

(7)  A  monitormg  malfunction  is  any 
sudden,  infrequent,  not  reasonably 
preventable  failure  of  the  CPMS  to 


provide  valid  data.  Monitoring  failures 
that  are  caused  in  part  by  poor 
maintenance  or  careless  operation  are 
not  malfunctions.  Any  period  for  which 
the  monitoring  system  is  out-of-control 
and  data  are  not  available  for  required 
calculations  is  a  deviation  bom  the 
monitoring  requirements. 

(b)Capfure  system  bypass  line.  You 
must  meet  the  requirements  of 
paragraphs  (b)(1)  and  (2)  of  this  section 
for  each  emission  capture  system  that 
contains  bypass  lines  that  could  divert 
emissions  away  from  the  add-on  control 
device  to  the  atmosphere. 

(1)  You  must  monitor  or  secure  the 
valve  or  closure  mechanism  controlling 
the  bypass  line  in  a  nondiverting 
position  in  such  a  way  that  the  valve  or 
closure  mechanism  cannot  be  opened 
without  creating  a  record  that  the  valve 
was  opened.  The  method  used  to 
monitor  or  secure  the  valve  or  closure 
mechanism  must  meet  one  of  the 
requirements  specified  in  paragraphs 
(b)(l)(i)  through  (iv)  of  this  section. 

(i)  Flow  control  position  indicator. 
Install,  calibrate,  maintain,  and  operate 
according  to  the  manufacturer's 
specifications  a  flow  control  position 
indicator  that  takes  a  reading  at  least 
once  every  15  minutes  and  provides  a 
record  indicating  whether  the  emissions 
are  directed  to  the  add-on  control  device 
or  diverted  fi'om  the  add-on  control 
device.  The  time  of  occurrence  and  flow 
control  position  must  be  recorded,  as 
well  as  every  time  the  flow  direction  is 
changed.  T^e  flow  control  position 
indicator  must  be  installed  at  the 
entrance  to  any  bypass  line  that  could 
divert  the  emissions  away  from  the  add- 
on control  device  to  the  atmosphere. 

(ii)  Car-seal  or  lock-and-key  valve 
closures.  Secure  any  bypass  line  valve 
in  the  closed  position  with  a  car-seal  or 
a  lock-and-key  type  configuration.  You 
must  visually  inspect  the  seal  or  closure 
mechanism  at  least  once  every  month  to 
ensure  that  the  valve  is  maintained  in 
the  closed  position,  and  the  emissions 
are  not  diverted  away  ftom  the  add-on 
control  device  to  the  atmosphere. 

(iii)  Valve  closure  monitoring.  Ensure 
that  any  bypass  line  valve  is  in  the 
closed  (non-diverting)  position  through 
monitoring  of  valve  position  at  least 
once  every  15  minutes.  You  must 
inspect  the  monitoring  system  at  least 
once  every  month  to  verify  that  the 
monitor  will  indicate  valve  position. 

(iv)  Automatic  shutdown  system.  Use 
an  automatic  shutdown  system  in  which 
the  coating  operation  is  stopped  when 
flow  is  diverted  by  the  bypass  line  away 
ftom  the  add-on  control  device  to  the 
atmosphere  when  the  coating  operation 
is  running.  You  must  inspect  the 
automatic  shutdown  system  at  least 
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once  every  month  to  verify  that  it  will 
detect  diversions  of  flow  and  shut  down 
the  coating  operation. 

(2)  If  any  bypass  line  is  opened,  you 
must  include  a  description  of  why  the 
bypass  line  was  opened  and  the  length 
of  time  it  remained  open  in  the 
semiannual  compliance  reports  required 
in  §63.4720. 

(c)  Thermal  oxidizers  and  catalytic 
oxidizers.  If  you  are  using  a  thermal 
oxidizer  or  catalytic  oxidizer  as  an  add- 
on control  device  (including  those  used 
with  concentrators  or  with  carbon 
adsorbers  to  treat  desorbed  concentrate 
streams),  you  must  comply  with  the 
requirements  in  paragraphs  (c)(1) 
through  (3)  of  this  section: 

(1)  For  a  thermal  oxidizer,  install  a  gas 
temperature  monitor  in  the  firebox  of 
the  thermal  oxidizer  or  in  the  duct 
immediately  downstream  of  the  firebox 
before  any  substantial  heat  exchange 
occurs. 

(2)  For  a  catalytic  oxidizer,  you  must 
install  a  gas  temperature  monitor  in  the 
gas  stream  immediately  before  the 
catalyst  bed.  and  if  you  established 
operating  limits  according  to 

§  63.4767(b)(1)  and  (2).  also  install  a  gas 
temperature  monitor  in  the  gas  stream 
immediately  after  the  catalyst  bed. 

(i)  If  you  establish  operating  limits 
according  to  §  63.4767(b)(1)  and  (2). 
then  you  must  install  the  gas 
temperature  monitors  both  upstream 
and  downstream  of  the  catalyst  bed.  The 
temperature  monitors  must  be  in  the  gas 
stream  immediately^  before  and  after  the 
catalyst  bed  to  measure  the  temperature 
difference  across  the  bed. 

(ii)  If  you  establish  operating  limits 
according  to  §  63.4767(b)(3)  and  (4). 
then  you  must  install  a  gas  temperature 
monitor  upstream  of  the  catalyst  bed. 
The  temperatxire  monitor  must  be  in  the 
gas  stream  immediately  before  the 
catalyst  bed  to  measure  the  temperature. 

(3)  For  all  thermal  oxidizers  and 
catalytic  oxidizers,  you  must  meet  the 
requirements  in  paragraphs  (a)  and 
(c)(3)(i)  through  (vii)  of  this  section  for 
each  gas  temperature  monitoring  device. 

(i)  Locate  the  temperatxire  sensor  in  a 
position  that  providss  a  representative 
temperatiire. 

(ii)  Use  a  temperature  sensor  with  a 
measurement  sensitivity  of  4  degrees 
Fahrenheit  or  0.75  percent  of  the 
temperature  value,  whichever  is  larger. 

(iii)  Shield  the  temperature  sensor 
system  from  electromagnetic 
interference  and  chemical 
contaminants. 

(iv)  If  a  gas  temperature  chart  recorder 
is  used,  it  must  have  a  measurement 
sensitivity  in  the  minor  division  of  at 
least  20  degrees  Fahrenheit 


(v)  Perform  an  electronic  calibration 
at  least  semiannually  according  to  the 
procedures  in  the  manufacturer's 
owners  manual.  Following  the 
electronic  calibration,  you  must  conduct 
a  temperature  sensor  validation  check  in 
which  a  second  or  redimdant 
temperature  sensor  placed  nearby  the 
process  temperature  sensor  must  yield  a 
reading  within  30  degrees  Fahrenheit  of 
the  process  temperature  sensor  reading. 

(vi)  Conduct  calibration  and 
validation  checks  any  time  the  sensor 
exceeds  the  manufacturer's  specified 
mavimiim  operating  temperature  range 
or  install  a  new  temperature  sensor. 

(vii)  At  least  monthly,  inspect 
components  for  integrity  and  electrical 
connections  for  continuity,  oxidation, 
and  galvanic  corrosion. 

(d)  Carbon  adsorbers.  If  you  are  using 
a  carbon  adsorber  as  an  add-on  control 
device,  you  must  monitor  the  total 
regeneration  desorbing  gas  (e.g.,  steam 
or  nitrogen)  mass  flow  for  each 
regeneration  cycle,  the  carbon  bed 
temperature  after  each  regeneration  and 
cooling  cycle,  and  comply  with 
paragraphs  (a)(3)  through  (5)  and  (d)(1) 
and  (2)  of  this  section. 

(1)  The  regeneration  desorbing  gas 
mass  flow  monitor  must  be  an 
integrating  device  having  a 
measurement  sensitivity  of  plus  or 
minus  10  percent  capable  of  recording 
the  total  regeneration  desorbing  gas 
mass  flow  for  each  regeneration  cycle. 

(2)  The  carbon  bed  temperature 
monitor  must  have  a  measurement 
sensitivity  of  1  percent  of  the 
temperature  recorded  or  1  degree 
Fahrenheit,  whichever  is  greater,  and 
must  be  capable  of  recording  the 
temperature  within  15  minutes  of 
completing  any  carbon  bed  cooling 
cycle. 

(e)  Condensers.  If  you  are  using  a 
condenser,  you  must  monitor  the 
condenser  outlet  (product  side)  gas 
temperature  and  comply  writh 
paragraphs  (a)  and  (e)(1)  and  (2)  of  this 
section. 

(1)  The  gas  temperature  monitor  must 
have  a  measurement  sensitivity  of  1 
percent  of  the  temperatiire  recorded  or 
1  degree  Fahrenheit,  whichever  is 
greater. 

(2)  The  temperature  monitor  must 
provide  a  gas  temperature  record  at  least 
once  every  15  minutes. 

(f)  Concentrators.  If  you  are  using  a 
concentrator,  such  as  a  zeolite  wheel  or 
rotary  carbon  bed  concentrator,  you 
must  comply  with  the  requirements  in 
paragraplu  (f)(1)  and  (2)  of  this  section. 

(1)  You  must  install  a  temperature 
monitor  in  the  desorption  gas  stream. 
The  temperature  monitor  must  meet  the 


requirements  in  paragraphs  (a)  and 
(c)(3)  of  this  section. 

(2)  You  must  install  a  device  to 
monitor  pressure  drop  across  the  zeolite 
wheel  or  rotary  carbon  bed.  The 
pressure  monitoring  device  must  meet 
the  requirements  in  paragraphs  (a)  and 
(f)(2)(i)  throiuh  (vii)  of  this  section. 

(i)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
pressure. 

(ii)  Minimize  or  eliminate  pulsating 
pressure,  vibration,  and  internal  and 
external  corrosion. 

(iii)  Use  a  gauge  with  a  minimum 
tolerance  of  0.5  inch  of  water  or  a 
transducer  with  a  minimum  tolerance  of 
1  percent  of  the  pressure  range. 

(iv)  Check  the  pressure  tap  daily. 

(v)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(vi)  Conduct  calioration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressure  range  or  install  a  new 
pressure  sensor. 

(vii)  At  least  monthly,  inspect 
components  for  integrity,  electrical 
connections  for  continuity,  and 
mechanical  connections  for  leakage. 

(g)  Emission  capture  systems.  Ine 
capture  system  monitoring  system  must 
comply  with  the  applicable 
requirements  in  paragraphs  (g)(1)  and 
(2)  of  this  section. 

(1)  For  each  flow  measurement 
device,  you  must  meet  the  requirements 
in  paragraphs  (a)  and  (g)(l)(i)  through 
(iv)  of  this  section. 

(i)  Locate  a  flow  sensor  in  a  position 
that  provides  a  representative  flow 
measurement  in  the  duct  from  each 
capture  device  in  the  emission  capture 
system  to  the  add-on  control  device. 

(ii)  Reduce  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  downstream  disturbances. 

(iii)  Conduct  a  flow  sensor  calibration 
check  at  least  semiannually. 

(iv)  At  least  monthly,  inspect 
components  for  integrity,  electrical 
connections  for  continuity,  and 
mechanical  connections  for  leikage. 

(2)  For  each  pressure  drop 
measurement  device,  you  must  comply 
with  the  requirements  in  paragraphs  (a) 
and  (g)(2)(i)  through  (vi)  of  this  section. 

(i)  Locate  the  pressiire  sensor(8)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
pressure  drop  across  each  opening  you 
are  monitoring. 

(ii)  Minimize  or  eliminate  pulsating 
pressiire,  vibration,  and  internal  and 
external  corrosion. 

(iii)  Check  pressure  tap  pluggage 
daily. 
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(iv)  Using  an  inclined  manometer 
with  a  measiirement  sensitivity  of 
0.0002  inch  water,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(v)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressure  range  or  install  a  new 
presstire  sensor. 

(vi)  At  least  monthly,  inspect 
components  for  integrity,  electrical 
connections  for  continuity,  and 
mechanical  connections  for  leakage. 

Other  Requirements  and  Information 

{634780    \Who  imptMnants  and  enforcM 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  u&,  the  EPA,  or  a 
delegated  authority  such  as  your  State, 
local,  or  tribal  agency.  If  the 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  agency,  in  addition  to  the  EPA,  has 
the  authority  to  implement  and  enforce 
this  subpart.  You  should  contact  your 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  your  State,  local, 
or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  imder  40 
CFR  part  63,  subpart  E,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  and  are  not  transferred  to 
the  State,  local,  or  tribal  agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  listed  in  paragraphs  (c)(1) 
though  (4)  of  this  section: 

(1)  Approval  of  alternatives  to  the 
work  practice  standards  under 
§63.4693. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §  63.90. 

(4)  Approval  of  major  changes  to 
recordkeeping  and  reporting  imder 
§  63.10(f)  and  as  defined  in  §  63.90. 

i  63.4781    What  daflnttiona  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  CAA,  in  40  CFR  63.2,  the 
General  Provisions  of  this  part,  and  in 
this  section  as  follows: 

Add-on  control  means  an  air  pollution 
control  device,  such  as  a  thermal 
oxidizer  or  carbon  adsorber,  that 
reduces  pollution  in  an  air  stream  by 
destruction  or  removal  before  discharge 
to  the  atmosphere. 


Adhesive  means  any  chemical 
substance  that  is  applied  for  the  purpose 
of  bonding  two  surfeces  together. 

Capture  device  means  a  hood, 
enclosure,  room,  floor  sweep,  or  other 
means  of  containing  or  collecting 
emissions  and  directing  those  emissions 
into  an  add-on  air  pollution  control 
device. 

Capture  efficiency  or  capture  system 
efficiency  means  the  portion  (expressed 
as  a  percentage)  of  the  pollutants  frtim 
an  emission  source  that  is  delivered  to 
an  add-on  control  device. 

Capture  system  means  one  or  more 
capture  devices  intended  to  collect 
emissions  generated  by  a  coating 
operation  in  the  use  of  coatings  or 
cleaning  materials,  both  at  the  point  of 
application  and  at  subsequent  points 
where  emissions  bom  the  coatings  or 
cleaning  materials  occur,  such  as 
flashoff,  drying,  or  ciuing.  As  used  in 
this  subpart,  multiple  capture  devices, 
that  collect  emissions  generated  by  a 
coating  operation  are  considered  a 
single  capture  system. 

Cleaning  material  means  a  solvent 
used  to  remove  contaminants  and  other 
materials,  such  as  dirt,  grease,  oil,  and 
dried  or  wet  coating  (e.g.,  depainting), 
from  a  substrate  before  or  after  coating 
application  or  from  eqmpment 
associated  with  a  coating  operation, 
such  as  spray  booths,  spray  guns,  racks, 
tanks,  and  hangers.  Thus,  it  includes 
any  clieaning  material  used  on  substrates 
or  equipment  or  both. 

Coatmg  means  a  material  applied  to  a 
substrate  for  decorative,  protective,  or 
functional  purposes.  Such  materials 
include,  but  are  not  limited  to,  paints, 
sealants,  caulks,  inks,  adhesives,  and 
maskants.  Decorative,  protective,  or 
functional  materials  that  consist  only  of 
protective  oils  for  metal,  acids,  bases,  or 
any  combination  of  these  substances  are 
not  considered  coatings  for  the  purposes 
of  this  subpart. 

Coating  operation  means  equipment 
used  to  apply  cleaning  materials  to  a 
substrate  to  prepare  it  for  coating 
application  or  to  remove  dried  coating 
(siirface  preparation);  to  apply  coating  to 
a  substrate  (coating  application)  and  to 
dry  or  cure  the  coatiiig  after  application: 
or  to  clean  coating  operation  equipment 
(equipment  cleaning).  A  single  coating 
operation  may  include  any  combination 
of  these  types  of  equipment,  but  always 
includes  at  least  the  point  at  which  a 
coating  or  cleaning  material  is  applied 
and  all  subsequent  points  in  the  affected 
source  where  organic  HAP  emissions 
from  that  coating  or  cleaning  material 
occur.  There  may  be  multiple  coating 
operations  in  an  affected  source.  Coating 
application  with  hand-held 
nonrefillable  aerosc^containere. 


touchup  markers,  or  marking  pens  is  not 
a  coating  operation  for  the  purposes  of 
this  subpart. 

Coating  solids  means  the  nonvolatile 
portion  of  the  coating  that  makes  up  the 
dry  film. 

Continuous  parameter  monitoring 
system  means  the  total  equipment  that 
may  be  required  to  meet  the  data 
acquisition  and  availability 
requirements  of  this  subpart  used  to 
sample,  condition  (if  applicable), 
analyze,  and  provide  a  record  of  coating 
operation,  or  capture  system,  or  add-on 
control  device  parameters. 

Controlled  coating  operation  means  a 
coating  operation  from  which  some  or 
all  of  &e  organic  HAP  emissions  are 
routed  through  an  emission  capture 
system  and  add-on  control  device. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  souirce: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including  but  not  limited  to  any 
emission  limit,  or  operating  limit,  or 
work  practice  standard: 

(2)  Faib  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit:  or 

(3)  Fails  to  meet  any  emission  limit, 
or  operating  limit,  or  work  practice 
standard  in  this  subpart  during  startup, 
shutdown,  or  malfunction,  regardless  of 
whether  or  not  such  failure  is  permitted 
by  this  subpart. 

Emission  limitation  means  an 
emission  limit,  operating  limit,  or  work 
practice  standard. 

Enclosure  means  a  structure  that 
surroimds  a  source  of  emissions  and 
captuires  and  directs  the  emissions  to  an 
add-on  control  device. 

Exempt  compound  means  a  specific 
compound  that  is  not  considered  a  VOC 
due  to  negligible  photochemical 
reactivity.  The  exempt  compounds  are 
listed  in  40  CFR  51.100(s). 

Finished  wood  product  means  any 
wood  building  product  to  which  a 
protective,  decorative,  or  functional 
layer  has  been  applied.  Materials  used 
include,  but  are  not  limited  to,  paints, 
stains,  sealers,  topcoats,  basecoats, 
primers,  enamels,  inks,  and  adhesives. 

Laminated  wood  product  means  any 
wood  building  product  to  which  a 
protective,  decorative,  or  functional 
layer  has  been  bonded  with  an  adhesive. 
Products  that  are  produced  by  bonding 
layers  to  the  substrate  as  a  part  of  the 
substrate  manufacturing  process  are  not 
considered  laminated  products  under 
this  subpart. 
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Manufacturer's  formulation  data 
means  data  on  a  material  (such  as  a 
coating)  that  are  supplied  by  the 
material  manufticturer  based  on 
knowledge  of  the  ingredients  used  to 
manufacture  that  material,  rather  than 
based  on  testing  of  the  material  with  the 
test  methods  specified  in  §63.4741. 
Manufacturer's  formulation  data  may 
include,  but  are  not  limited  to, 
information  on  density,  organic  HAP 
content,  volatile  organic  matter  content, 
and  coating  solids  content. 

Mass  fraction  of  organic  HAP  means 
the  ratio  of  the  mass  of  organic  HAP  to 
the  mass  of  a  material  in  which  it  is 
contained,  expressed  as  kg  of  organic 
HAP  per  kg  of  material. 

Month  means  a  calendar  month  or  a   . 
pre-spedfied  period  of  28  days  to  35 
days  to  allow  for  flexibility  in 
recordkeeping  when  data  are  based  on 
a  business  accounting  period. 

Organic  HAP  content  means  the  mass 
of  organic  HAP  per  volume  of  coating 
soiled  for  a  coating  calculated  using 
Equation  1  of  $63.4741.  The  organic 
HAP  content  is  determined  for  the 
coating  in  the  condition  it  is  in  when 
received  &x>m  its  manufacturer  or 
supplier  and  does  not  account  for  any 
alteration  after  receipt. 

PBrmanent  total  enclosure  (PTE) 
means  a  permanently  installed 
enclosiue  that  meets  the  criteria  of 
Method  204  of  appendix  M,  40  CFR  part 
51.  for  a  PTE  and  that  directs  all  the 
exhaust  gases  from  the  enclosure  to  an 
add-on  control  device. 

Protective  oil  means  an  organic 
material  that  is  applied  to  metal  for  the 
purpose  of  providing  lubrication  or 
protection  from  corrosion  without 
forming  a  solid  film.  This  definition  of 

f>rotective  oil  includes,  but  is  not 
imited  to,  lubricating  oils,  evaporative 
oils  (including  those  that  evaporate 
completely),  and  extrusion  oils. 

Research  or  laboratory  facility  means 
a  facility  whose  primary  purpose  is  for 
research  and  development  of  new 
processes  and  products,  that  is 
conducted  \mder  the  close  supervision 
of  technically  trained  personnel,  and  is 
not  engaged  in  the  manufacture  of  final 
or  intermediate  products  for  commercial 
purposes,  except  in  a  de  minimis 
manner. 

Responsible  official  means  

responsible  official  as  defined  in  40  CFR 
70.2. 


Startup,  initial  means  the  first  time 
equipment  is  brought  online  in  a 
facility. 

Suifdce  preparation  means  use  of  a 
cleaning  material  on  a  portion  of  or  all 
of  a  substrate.  This  includes  use  of  a 
cleaning  material  to  remove  dried 
coating,  which  is  sometimes  called 
"depainting." 

Temporary  total  enclosure  means  an 
enclosure  constructed  for  the  purpose  of 
measuring  the  capture  efficiency  of 
pollutants  emitted  frt>m  a  given  soiirce 
as  defined  in  Method  204  of  appendix 
M,40C7Rpart51. 

Thiimer  means  an  organic  solvent  that 
is  added  to  a  coating  after  the  coating  is 
received  from  the  supplier. 

Tileboard  means  hardboard  that  meets 
the  spedficstions  for  Class  I  given  by 
the  standard  ANSI/AHA  A135.4-1995 
as  approved  by  the  American  National 
Standards  Institute.  The  standard 
specifies  requirements  and  test  methods 
for  water  absorption,  thickness  swelling, 
moduliis  of  ruptiire,  tensile  strength, 
surface  finish,  dimensions,  squareness, 
edge  straightness,  and  moisture  content 
for  five  classes  of  hardboard.  Tileboard 
is  also  ImoMm  as  Class  I  hardboard  or 
tempered  hardboard. 

Total  volatile  hydrocarbon  (TVH) 
means  the  total  amoimt  of  nonaqueous 
volatile  organic  matter  determined 
according  to  Methods  204  and  204A 
through  204F  of  appendix  M  to  40  CFR 
part  51  and  substituting  the  term  TVH 
each  place  in  the  methods  where  the 
term  VOC  is  used.  The  TVH  includes 
both  VOC  and  non-VOC. 

Uncontrolled  coating  operation  means 
a  coating  operation  frt>m  which  none  of 
the  organic  HAP  emissions  are  routed 
throu^  an  emission  capture  system  and 
add-on  control  device. 

Volatile  organic  compound  (VOC) 
means  any  compound  defined  as  VOC 
in40CFR51.100(s). 

Volume  fraction  of  coating  solids 
means  the  ratio  of  the  voliune  of  coating 
solids  (also  known  as  volume  of 
nonvolatUes)  to  the  volume  of  coating; 
liters  of  coating  solids  per  liter  of 
coating. 

Wastewater  means  water  that  is 
generated  in  a  coating  operation  and  is 
collected,  stored,  or  treated  prior  to 
being  discarded  or  discharged. 

TaUM 

You  must  comply  with  the  emission 
limits  that  apply  to  your  affected  source 
in  the  following  table  as  required  by 
§63.4690: 


Table  1  to  Subpart  QQQQ  of  Part 
63.— Emission  Limits  for  New  or 
Reconstructed  Affected 

Sources 


H  the  affected  source  applies 
coating  to  products  in  tfie  fol- 
lowing 8ut)categoiy .  .  . 


1.  Doors  and  windows 

2.  FkXKing 

3.  Interior  wall  parteling  or 
tileboard  

4.  Ottwr  interior  panels 

5.  Exterior  siding,  doorsUns, 
and  misoetaneous 


Then,  the  or- 
ganic HAP 
emission  limit 

for  the  af- 
fected source, 
in  kg  HAP/IHer 
solkte  (K>  HAP/ 
gal  solids)'-^ 
is: 


0.06  (0.48) 
0.00  (0.00) 

OOO  (0.04) 
0.00  (0.00) 

0.00  (0.00) 


^  Determined  as  a  rolling  12-month  emission 
rate  aocordkig  to  Itie  requirements  in 
§63.4741,  §63.4751,  or  §63.4761,  as  applica- 
ble. 

2  If  the  affected  source  appfies  coatinas  to 
products  in  more  than  orw  of  tfte  subcat- 
egories Hsled  in  the  tat)ie.  then  you  must  de- 
termine the  appftcable  emission  Kmit  according 
to  §  63.4690(c). 

You  must  comply  with  the  emission 
limits  that  apply  to  your  afiiected  source 
in  the  following  table  as  required  by 
§63.4690: 

Table  2  to  Subpart  QQQQ  of  Part 
63.— Emission  Limits  for  Existing 
Affected  Sources 


If  the  affected  source  apples 
coating  to  products  in  ttw  fol- 
lowing subcategory  .  .  . 


1.  Doors  and  windows 

2.  Flooring 

3.  Interior  wal  paneing  or 
tileboard  

4.  Other  interior  panels 

5.  Exterior  siding,  doorskins. 
and  misoetaneous  


Then,  ttie  or- 

garocHAP 

emisston  limit 

for  the  af- 
fected source, 
in  kg  HAP/Uter 
80li&(lbHAP/ 
galsoKds)!  2 
Is: 


017(1.45) 
0.09  (0.78) 

018(1.53) 
0.00(0.01) 

0.01  (0.06) 


■  Determirwd  as  a  rolling  12-month  emisskm 
according  to  ttw  requirenrients  in 
§63.4741.  §63.4751.  or  §63.4761.  as  applica- 
ble. 

2|f  the  affected  source  applies  ooatings  to 
products  in  more  than  one  of  the  subcat- 
egories Hated  m  the  table,  then  you  must  de- 
termine the  appNcable  emission  limit  according 
to  §63.4690(c). 


If  you  are  required  to  comply  with  operating  limits  by  §63.4692,  you  must  comply  with  the  applicable  operating 
limits  in  the  following  table: 
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Table  3  to  Subpart  QQQQ  of  Part  63.— Operating  Limits  If  Using  the  Emission  Rate  With  Ado-On  Controls 

Option 


For  the  fottowing  devk»  .  . 


You  must  meet  the  fdkMving  operating 
limit .  .  . 


AtkJ  you  must  demonstrate  continuous  com- 
pliance with  tfie  operating  limit  t>y  .  .  . 


I.ThemnaloxkJizer 


2.  Catalytk:  oxkHzer 


3.  Cart>on  adsort>er 


4.  Condenser 


5.  Emission  capture  system  that  is  a  PTE  ac- 
cording to  §  63.4765(a). 


a.  The  average  oomtxjstion  temperature  In 
any  3-hour  period  must  not  fail  betow  tne 
combustkm  temperature  limit  estat>llshed 
according  to  §  63.4767(a). 


a.  The  average  temperature  measured  just 
before  tfw  catalyst  bed  In  any  3-hour  period 
must  not  fall  bek>w  the  limit  established  ac- 
cording to  §  63.4767(b). 


b.  Either  ensure  tfiat  tt)e  average  temperature 
difference  across  the  catalyst  bed  in  any  3- 
hour  period  does  not  fall  betow  tf>e  tem- 
perature difference  limit  established  accord- 
ing to  §  63.4767(b)(2)  or  devetop  and  imple- 
ment an  inspection  and  mainterance  plan 
according  to  §  63.4767(b)(3)  and  (4). 


a.  The  total  regeneratkm  desoibing  gas  (e.g.. 
steam  or  nitrogen)  mass  fkjw  for  each  car- 
bon bed  regeneration  cyde  must  not  fall 
bek>w  the  total  regeneration  desortMig  gas 
mass  ftow  limit  estat)lished  according  to 
§  63.4767(c). 

b.  The  temperature  of  the  caibon  bed,  after 
completing  each  regeneration  and  any  cod- 
ing cyde,  must  not  exceed  the  cart>on  bed 
temperature  timit  established  according  to 
§  63.4767(c). 


a.  The  average  condenser  outiet  (product 
side)  gas  temperature  In  any  3-hour  period 
must  not  exceed  the  temperature  limit  es- 
tablished according  to  §  63.4767(d). 


a.  The  direction  of  ttie  air  ftow  at  all  times 
must  be  into  the  endosure;  and  either. 


b.  The  average  facial  vetocity  of  air  through 
all  natural  draft  openings  In  the  endosure 
must  be  at  least  200  feet  per  minute:  or. 

c.  The  pressure  drop  across  the  endosure 
must  be  at  least  0.007  inch  H2O.  as  estab- 
lished in  Method  204  of  appendix  M  to  40 
CFR  part  51. 


I.  Collecting  the  comtxistion  temperature  data 
accoming  to  §63  4768(c); 

li.  Redudng  the  data  to  3-hour  block  aver- 
ages: and 

III.  Maintaining  the  3-hour  average  combustion 
temperature  ,at  or  atx>ve  the  temperature 
limit. 

i.  Collecting  the  temperature  data  according  to 
§63.4768(0): 

II.  Redudng  the  data  to  3-hour  block  aver- 
ages: and 

ill.  Maintaining  the  3-hour  average  tempera- 
ture before  the  catalyst  bed  at  or  above  tfie 
temperature  limit. 

i.  Elttier  collecting  ttie  temperature  data  ac- 
cording to  § 63.4768(c).  redudng  the  data 
to  3-hour  bkx^k  averages,  and  maintaining 
the  3-hour  average  temperature  difference 
at  or  above  the  temperature  difference  limit; 
or 

il.  Complyirig  with  ttie  Inspection  and  mainte- 
nance plan  devetoped  according  to 
§63.4767(b)(3)and(4). 

i.  Measuring  the  total  regeneration  desortxng 
gas  (e.g..  steam  or  nitrogen)  mass  fkm  for 
each  regeneration  cyde  according  to 
§  63.4768(d):  and 

ii.  Maintaining  Vne  total  regeneration  desortMng 
gas  mass  ftow  at  or  above  the  mass  fkm 
limit. 

i.  Measuring  ttte  temperature  of  ttie  cartxxi 
bed,  after  completing  each  regeneration 
and  any  cooling  cyde,  according  to 
§  63.4768(d);  and 

11.  Operating  the  cartxxi  beds  such  that  each 
cartxjn  bed  is  not  returned  to  service  until 
completing  each  regeneration  and  any  cod- 
ing cyde  until  the  recorded  temperature  d 
ttie  cartxm  bed  is  at  or  below  the  tempera- 
ture limit. 

I.  Cdlecting  the  condenser  outlet  (produd 
skle)  gas  temperature  according  to 
§  63.4768(e): 

II.  Redudng  the  data  to  3-hour  bkick  aver- 
ages: and 

ill.  Maintaining  the  3-hour  average  gas  tem- 
perature at  the  ouHet  at  or  bdow  the  tem- 
perature limit. 

I.  Cdlecting  the  direction  d  air  ftow;  and  ei- 
ther the  facial  vetodty  d  air  through  all  nat- 
ural draft  openings  according  to 
§63.4768(0(1)  or  the  pressure  drop  across 
the  endosure  according  to  §  63.4768(f)(2); 
and 

il.  Maintaining  the  facial  vetodty  d  air  ftow 
through  all  natural  draft  openings  or  ttie 
pressure  drop  at  or  above  the  facial  vetodty 
limit  or  pressure  drop  limit,  and  maintaining 
the  direction  d  air  ftow  Into  the  endosure  at 
all  times. 

i.  See  Items  5a.l.  and  ii. 


i.  See  items  5a.i.  and  ii. 


■7 1.^.1 


j_«_. /ir^l     a.1    KT«>  *  ion /C^ J....     I..»«   01      inno  yn.^..^.;.^    D..l.> 
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Table  3  to  Subpart  QQQQ  of  Part  63.— Operating  Umits  if  using  the  Emission  Rate  With  Add-On  Controls 

Option — Continued 


For  the  tolkMving  dsvioe 


6.  Emission  capture  system  that  is  not  •  PTE 
according  to  §  63.4765(a). 


7.  CoTKentrators.  including  zeoNte  wtieels  arxJ 
rotary  cartxxi  adsortwrs 


You  must  meet  the  following  operating 
limit .  .  . 


a.  The  average  gas  volumetric  flow  rate  or 
duct  static  pressure  in  each  duct  between  a 
capture  device  and  add-on  control  device 
inlet  in  any  3-hour  period  must  not  fall 
below  the  average  volumetric  flow  rate  or 
duct  static  pressure  limit  established  for  that 
capture  device  according  to  §  63.4747(e). . 


a.  The  average  gas  temperature  of  the 
desorption  concentrate  stream  in  any  3- 
hour  period  must  not  fall  below  ttie  limit  es- 
tablished according  to  §  63.4767(g). 


b.  The  average  pressure  drop  of  the  dilute 
stream  across  tfw  concentrator  in  any  3- 
hour  period  must  not  faN  below  the  limit  es- 
tablished according  to  §  63.4767(g). 


AtkI  you  must  demonstrate  continuous  com- 
pliance with  the  operating  limit  by  .  .  . 


1.  collecting  the  gas  volumetric  flow  rate  or 
duct  static  pressure  for  each  capture  device 
according  to  §  63.4768(f); 

ii.  Reducing  the  data  to  3-hour  block  aver- 
ages: and 

W.  Maintaining  the  3-hour  average  gas  volu- 
metric flow  rate  or  duct  static  pressure  for 
each  capture  device  at  or  at>ove  the  gas 
volumetric  flow  rate  or  duct  static  pressure 
limit. 

i.  Collecting  the  temperature  data  according  to 
§  63.4768(g): 

ii.  Reducing  the  data  to  3-hour  block  aver- 
ages: and 

iii.  Maintaining  the  3-hour  average  tempera- 
ture at  or  above  the  temperature  limit. 

i.  Collecting  the  pressure  drop  data  according 
to  §  63.4768(g):  and 

ii.  Reducing  the  pressure  drop  data  to  3-hour 
bkx:k  averages:  and 

iii.  Maintaining  the  3-hour  average  pressure 
drop  at  or  above  the  pressure  drop  limit. 


You  must  comply  with  the  applicable  General  Provisions  requirements  according  to  the  following  table: 

Table  4  to  Subpart  QOQQ  of  Part  63.— Appucabiltty  of  General  Provisions-to  Subpart  QOQO  of  Part  63 


Citatkxi 

Subiact 

Applk:able  to  subpart  QQQQ 

ExplanatK>n 

§63.l(a)(lHi4) 

General  AppUcabiWy 

Yes. 

663  KbMIHS)  

Initial  Applicability  Detenninatnn  .. 

Yes 

ApplKability  to  subpart  QQQQ  is 

also  specified  in  §63.4681. 

§63.1(CK1) 

AppHrahility  After  Standard  Estab- 
lished. 

Yes. 

8  A3  1(eU2W3) 

AppNcabWty  of  Pannit  Program  for 
Area  Sources. 

No  

Area  sources  are  not  subject  to 

subpart  QQQQ. 

§e3.1(c)(4H5)  

Extertskms  and  NoHfteations  

Yes. 

S93.i(e) 

AppHcabiWy   of   Permit    Program 
Before    Relevant    Standard   is 
Set. 

Yes. 

tIMO                                          

DaAnWona 

Yes 

Additk>nal  definitnns  are  specified 

in  §63.4781. 

§63.3(aHc) 

Units  and  Abbreviations  

Yes. 

8«3.4(«M1H5) 

Pfohibiled  AcUvWee  

Yes. 

§63.4(bHc) 

Circumventton/SevefabiMy  

Yes. 

§63.5(a) 

ConstructiorVReconstructkm 

Yes. 

S  63.S(b)(1  )-(6)  

Requi-cments  for  EJdsMng.  Newly 
Constructed.       and       Recon- 
structed Sources. 

Yes. 

S  63.5(d) 

AppHcatton  tor  Approval  o(  Con- 
structkxVReconstructkm. 

Yes. 

§63.5(e) 

Approval  of  (kmstructton/Recon- 
struction. 

Yes. 

- 
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TABLE  4  TO  Subpart  QQQQ  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  QQQQ  of  Part 

63— Continued 


Citation 

Subject 

Applwable  to  subpart  QQQQ 

Explanatton 

§63.5(1) 

* 

Approval  of  Constructton/Recon- 
structton  Based  on  Prior  State 

Yes. 

§63.6(a) 

Compliance  With  Standards  and 
Ktaintenance  Requirements— 
Applicat>ility. 

Yes. 

^ 

§63.6(bM1H7) 

Compliance  Dates  for  New  and 
Reconstmcted  Sources. 

Yes 

§63.4683  specifies  the  compli- 
ance dates. 

§63.6(c)(1H5)  

Compliance  Dates  for  Existing 
Sources. 

Yes 

§63.4683  specifies  the  compli- 
ance dates. 

§63.6(eK1H2)  

Operation  and  Maintenance 

Yes. 

§63.6(e)(3) 

Startup,  Shutdown,  and  Malfunc- 
tk)nPlan. 

Yes 

Only   sources   using   an   add-on 

control  devwe  to  comply  with 
the  standard  must  complete 
startup,  shutdown,  and  maltunc- 
tk>n  plans. 

§63.6(0(1) 

Compliance  Except  during  Start- 
up, Shutdown,  and  Malfunctkxi. 

Yes 

Applies  only  to  sources  using  an 
add-on  control  devk»  to  comply 
with  the  standard. 

§63.6(f)(2)-(3)  

Methods  for  Determining  Compli- 
ance. 

Yes. 

§63.6(g)(1)-(3)  

Use  of  an  Alternative  Standard  .... 

Yes. 

§63.6(h) 

Compliance  With  Opacity/Visible 
Erhission  Standards. 

No 

Subpart  QQQQ  does  not  estab- 
lish opacity  standards  and  does 
not  require  continuous  opacity 
monitoring  systems  (COMS). 

563  6(i)(1)-(16) 

Extension  of  Compliance 

Yes. 

§63.6(i)- 

Presidential  Compliance  Exemp- 
tton. 

Yes. 

§63.7(a)(1) 

Performance  Test  Require- 
ments—Applicability. 

Yes 

Applies  to  all  affected  sources. 

Additional  requirements  for  per- 
formance testing  are  specified 
in  §§63.4764.  63.4765,  and 
63.4766. 

§63.7(a)(2) 

Performance  Test  Require- 
ments—Dates. 

Yes 

Applies  only  to  performance  tests 

M 

for  capture  system  and  control 
device    efficiency    at    sources 
using  these  to  comply  with  the 
standard.    §63.4760    specifies 
the  schedule  for  performance 
.  test  requirements  ttiat  are  ear- 
lier   than    those    specified    in 
§  63.7(a)(2). 

§63  7(a)(3) 

Perfomiance  Tests  Required  by 
the  Administrator. 

Yes. 

§63.7(bHe) 

Performance  Test  Require- 
ments—Notification, Quality  As- 
surance, Facilities  Necessary 
for  Safe  Testing,  Conditions 
During  Test. 

Yes 

Applies  only  to  perfomiance  tests 

for  capture  system  and  add-on 
control  device  efficiency  at 
sources  using  these  to  comply 
with  the  standard. 

§63.7(f) 

Performance  Test  Require- 
ments—Use of  Alternative  Test 
Method. 

Yes... » 

Applies  to  all  test  methods  except 

those  used  to  detennine  cap- 
ture system  efficiency. 
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Table  4  to  Subpart  QQQQ  of  Part  63.— Appucabiuty  of  General  Provisions  to  Subpart  QQQQ  of  Part 

63— Continued 


CMalion 

Sub)Kt 

Applicable  to  subpart  QQQQ 

Explartation 

fi  K\  7ta\-ih\ 

Pertormanca       Test       Requiw- 
ments— Data  Analysw,  Record- 
keeptng.  Reporting.  Waiver  of 
Test. 

Yes 

Applies  only  to  performance  tests 

for  capture  system  and  add-on 
control  device  efficiency  at 
sources  using  tfiese  to  comply 
witti  tfie  standard. 

i63  8(aM1H3)  

Monilortr>g    Requiraments— AppN- 
cabiWy. 

Yes 

Applies  only  to  monitoring  of  cap- 

ture system  and  add-on  control 
device  efficiency  at  sources 
using  tt^ese  to  comply  witt)  tfie 
standard.  Additional  require- 
ments for  monitoring  are  speci- 
fied in  §63.4768. 

Sfi3S<aM4t 

AddMonal     Monitoring     Require- 
(nents. 

No 

Subpart  QQQQ  does  not  fiave 

3  ''•'■''^■A'/  

monitoring  requirements  for 
flares. 

§83.8(b)  

Conduct  of  Monitoring  

Yes. 

Ktn  n/c\/iv-/3) 

Continuous     Monitonng     System 
(CMS)  Operatior.  and  Mainte- 
nance. 

Yes 

Applies  only  to  monitoring  of  cap- 

S''«''AW\'r^«*i   

ture  system  and  add-on  control 
device  efficiency  at  sources 
using  tftese  to  comply  witfi  tfie 
standard.  Additional  require- 
ments for  CMS  operations  and 
maintenance  are  specified  in 
§63.4768. 

S  S3  a/cW4) 

CMSa 

No 

§63.4768  specifies  the  require- 

8 'M-O^cw*!  

• 

ments  for  tfw  operation  of  CMS 
for  capture  systems  and  add-on 
control  devices  at  sources 
using  tftese  to  comply. 

ftSSMcMS^ 

COIMS      

No  

Subpart  QQQQ  does  not  tiave 

S'*»-«»l''A»l  ••••• 

opacity  or  visible  emission 
standards. 

S63McM0) 

CMS  Requirement*  

No 

§63.4768  specifies  tfte   require- 

• 

ments  for  monitoring  systems 
for  capture  systems  and  add-on 
control  devices  at  sources 
using  tftese  to  comply. 

§63.8<e)(7) 

CMS  Oul-of-Control  Periods  

Yes. 

163  8(cM8)  

CMS  out-ol-control  periods  report- 
ing. 

No  

§63.4/20   requires    reporting   of 

CMS  out-of-control  periods. 

ttQMiSi-4m\ 

OuaMy  Control  Program  and  CMS 
Performance  Evaluation. 

No 

Subpart  QQQQ  does  not  require 

1  ''•'•''^ar^w; 

tfw  use  of  continuous  emis- 
sions monitoring  systems. 

f63.8(fH1H5)  

Use  of  an  ANemative  Monitoring 

Yes. 

9o3<v(i)(0) •• •.••••••— 

ANemative  to  Relative  Accuracy 
Test. 

No          

Subpart  QQQQ  does  not  require 

tfie  use  of  contirHious  emis- 
sions monrtoring  systems. 

4fi3MaW1W5) 

Data  Reduction 

No  

§§63.4767  and  63.4768  specify 

»*'*'-*'\WA  '/W9    • 

monitoring  data  reduction. 

§63.9(«H<1) 

Notification  Requiraments  

Yes. 
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Table  4  to  Subpart  QQQQ  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  QQQQ  of  Part 

63 — Continued 


Citation 

Subject 

Applk»ble  to  subpart  QQQQ 

Explanatkxi 

§63.9(e) 

Notification  of  Performance  Test  .. 

Yes 

/Spplies  only  to  capture  system 

and  add-on  control  device  per- 
formance tests  at  sources  using 
these  to  comply  with  the  stand- 
ard. 

§63.9(0 

Notification  of  Visible  Emissions/ 
Opacity  Test. 

No  

Subpart  QQQQ  does  not  have 
opacity  or  visible  emission 
standards. 

§63.9(g)(1H3)  

Additional  Notifications  Wlien 
Using  CMS. 

No  

Subpart  QQQQ  does  not  require 
the  use  of  continuous  emis- 
sions monitoring  systems. 

§63.9(11)  

Notification  of  Compliance  Status 

Yes 

§63.4710  specifies  the  dates  for 

sut>mlttlng  ttie  notification  of 
compliance  status. 

§63.9(i)  

Adjustment  of  Submittal  Dead- 
lines. 

Yes. 

§63.90)  

Change  in  Previous  Information  ... 

Yes. 

§63 10(a) 

Recordkeeping/Reporting— Appll- 
cat>ility  and  General  InformatkKi. 

Yes. 

§63.10(b)(1) 

General  Recordkeeping  Require- 
ments. 

Yes 

/Vdditk)nal  requirements  are  speci- 
fied In  §§63.4730  and  63.4731. 

S63  ^0(b)(2)(\)-(v) 

Recordkeeping  Relevant  to  Start- 
up, Shutdown,  and  Malfunction 
Periods  and  CMS. 

Yes ....; 

Requirements  for  Startup,  Shut- 

down, and  Malfunctk)n  records 
only  apply  to  add-on  control  de- 
vKes  used  to  comply  with  the 
standard. 

§63.10(b)(2)(vi)-(xi) 

Yes. 

§63  10(b)(2)(xii)  

Records  

Yes. 

§63  10(b)(2)(xiii)  

No 

Subpart  QQQQ  does  not  require 

the  use  of  continuous  emis- 
sions monitoring  systems. 

§63  10(b)(2)(xiv)   

Yes. 

§6310(bK3)    

Recordkeeping  Requirements  for 
/VpplKability  Determlnatk>ns. 

Yes. 

§63.10(c)(1H6) 

Additional  Recordkeeping  Re- 
quirements for  Sources  with 
CMS. 

Yes. 

^ 

S63  10(cU7W8) 

No  

The  same  records  are  required  In 

§  63.4720(a)(7). 

§63  10(C)(9)-(15)  



Yes. 

§63.10(d)(1) 

General  Reporting  Requirements 

Yes 

Additional  requirements  are  speci- 

fied In  §63.4720. 

663  ^0(d)t2) 

Report  of  Performance  Test  Re- 
sults. 

Yes 

/^Itk>nal  requirements  are  speci- 

fied In  § 63.4720(b). 

663  10(dV3) 

Reporting  Opacity  or  Visible 
Emissions  Observations. 

No  

Subpart  QQQQ  does  not  require 

;joo.  iw\u;vo/ 

opacity  or  visible  emissions  ob- 
servations. 

§63.10(d)(4) 

Progress  Reports  for  Sources 
With  Compliance  Extensions. 

Yes. 

• 

1? 1 I     D. 


!-A„/\r_l     cT     KT...     ion/l?.:J> 
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Table  4  to  Subpart  CXX3Q  of  Part  63.— Appucabjuty  of  General  Provisions  to  Subpart  QQQQ  of  Part 

63 — Continued 


CNMion 

Subtod 

Applicable  to  subpsrt  QQQQ 

'  Explanation 

§63.1(Hd)<5) 

Startup.  Shutdown,  and  Malfunc- 
lion  Reports. 

Yes     

Applies  only  to  add-on  control  de- 

vices at  sources  using  ttiese  to 
comply  withthe  standard. 

sea  iQ<«wiw2) 

AddMonal  CMS  Reports 

No 

Subpart  QQQQ  does  not  require 

yu>>.  iw\a;\i/— \A/ 

ttie  use  of  continuous  emis- 
sions monitoringsystems. 

sea  1M*M3) 

Excess  Emis8k)n«/CMS  Pertocm- 
aiwe  Reports. 

No 

§  63.4720(b)   specifies   Vhe   con- 

9VM. ■W\WA*'/  

tents  of  periodic  compliance  re- 
ports. 

sea  iMaMS) 

COMS  Dets  Reports  

No 

Subpart  QQQQ  does  not  specify 

S***-  '*'\»W/  

requirentents  for  opacity  or 
COIWIS. 

§6310(0 

Recordkeepino/Reporting  Waiv«r 

Yes. 

sea  11 

Control     Device     Requirements/ 
Flares 

No  

Subpart  QQQQ  does  not  specify 

use  of  flares  for  compliance. 

863.12  

Stele  Aulhortty  end  Delegations  ... 

Yes. 

§63.13  

Addrseses 

Yes. 

§63.14  

Incorporation  by  ne«erence  

Yes. 

§63  15  

AveiMMtty    of     Information/Con- 
iweniieMy. 

Yes. 

You  may  use  the  mass  firaction  values  in  the  foUowing  table  for  solvent  blends  for  which  you  do  not  have  test 
data  or  manufacturer's  formulation  data: 

Table  5  to  Subpart  QQQQ  of  Part  63.— Default  Organic  HAP  Mass  Fraction  for  Solvents  and  Solvent 

Blends 


Solvent/solvent  blend 

CAS.  No. 

Average  or- 
ganic HAP 
mass  fraction 

Typical  organic  HAP,  percent  by 
mass 

1.  Toluene 

106-88-3 

1.0 

Toluene. 

2.  Xylene(s) 

1330-20-7 

1.0 

Xylenes.  ethytt>en2ene. 

3.  Hexene 

110-64-3 

0.5 

n-twxane. 

4.  n-Hexene 

110-54-3 

1.0 

n-hexane. 

5.  EtbytMnzene  -... 

10(M1-4 

1.0 

Ethylbenzene . 

6.  Alphelic140 

0 

&i._. 

7.  AromeUc  100 

0.02 

1%  xylene,  1%  cumene. 

ft  AfnmaMc  ISO  t                                                         

0.09 

Naphtfialene. 

9.  Arometic  nepWhe 

64742-95-« 

0.02 

1%  xylene,  1%  cumene. 

10.  Aromatic  solveni  ..- 

64742-94-5 

0.1 

Naphtttalene. 

11.  Exempt  mineral  spirNs  

8032-32-4 

0 

ki  — _. 

12.  Ugromee  (VM  »  P)  

8032-32-4 

0 

None. 

13  Ladol  ioirtis            

64742-89-6 

0.15 

Toluene. 

14  Low  aromatic  wbNe  aoirti 

64742-82-1 

0 

None. 

15  llMnertf  ioMIs                    

64742-88-7 

0.01 

xyiooss* 

64742-48-9 

0 

None. 
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Table  5  to  Subpart  QQQQ  of  Part  63.— Default  Organic  HAP  Mass  Fraction  for  Solvents  and  Solvent 

Blends— Continued 

Soh/ent/solvent  blend 

CAS.  No. 

Average  or- 
ganic HAP 
mass  fraction 

Typical  organic  HAP,  percent  by 

mass 

17  Hvdrotreated  lioht  distillate    

64742-47-8 

0.001 

Toluene. 

18.  Stoddard  solvent 

8052-41-3 

0.01 

Xylenes. 

19  Suoer  hioh-flash  r)aotitha        

64742-95-6 

0.05, 

Xylenes. 

20  Varsol*  solvent  

8052-49-3 

0.01 

0.5%  xylenes,  0.5%  etfiylbenzene. 

21  VM  &  P  naohttui  

64742-89-8 

0.06 

3%  toluene,  3%  xylene. 

22.  Petroleum  distillate  mixture  „ 

68477-31-6 

0.08 

4%  naphttialene.  4%  bipfienyl. 

You  may  use  the  mass  fraction  values  in  the  following  table  for  solvent  blends  for  which  you  do  not  have  test 
data  or  manufacturer's  formulation  data: 

Table  6  to  Subpart  QQQQ  of  Part  63.— Default  Organic  HAP  Mass  Fraction  for  Petroleum  Solvent 

GROUPS" 


Solvent  type 

Average  or- 
ganic 
HAP  mass 
fraction 

Typical  organic  HAP,  percent  by  mass 

Aliofiatic*'  

0.03 

1%  xylene,  1%  toluene,  and  1%  ethylbenzene. 

Aromatic 

0.06 

4%  xylene,  1%  toluene,  and  1%  etftyltwnzene. 

« Use  this  table  only  if  tfie  solvent  blend  does  not  match  any  of  the  solvent  blends  in  Table  5  to  this  subpart  and  you  only  know  whether  the 
blend  is  alipfiatic  or  aromatic. 

»e.g.,  Mineral  Spirits  135,  Mineral  Spirits  150  EC,  Naphtha,  Mixed  Hydrocarbon,  Aliphatic  Hydrocarbon,  Aliphatic  Naphtha,  Naphthol  Spirits, 
Petroleum  Spirits,  Petroleum  Oil,  Petroleum  Naphtha,  Solvent  Naphtha,  Solvent  Blend. 

'e.g..  Medium-flash  Naphtha.  High-flash  Naphtha,  Aromatic  Naphtha,  Light  Aromatic  Naphtha,  Light  Aromatic  Hydrocarbons,  Aromatic  Hydro- 
cartxxis.  Light  Aromatic  Solvent. 


[FR  Doc.  02-14034  Filed  6-20-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPOfTTATION 
Federal  Aviation  Administration 
14  CFR  Part  129 

[DodMt  No.  FAA-2002-12S04:  AfiMndiMnt 
No.  129-3S] 

RIN2120-AH70 

Security  Conaideratlona  for  ttw 
nigMdoek  on  Foreign  Oparalad 


AQCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

summary:  This  final  rule  requires 
improved  flightdeck  security  and 
operational  and  procedures  ciianges  to 
prevent  unauthorized  access  to  the 
flightdeck  on  passenger-carrying  aircraft 
and  some  cargo  aircraft  operated  by 
foreign  carriers  under  the  provisions  of 
part  129.  It  is  being  adopted  to  further 
enhance  air  carrier  security  in  response 
to  the  heightened  threat  to  civil  aviation 
in  the  United  States.  This  final  rule 
applies  the  same  flightdeck  security 
enhancements  to  foreign  air  carriers  as 
apply  to  U.S.  air  carriers. 
OATIt:  This  final  rule  is  effective  June 
21,  2002.  Comments  must  be  received 
on  or  before  August  20,  2002. 
ADOmim:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401, 400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2002- 
12504  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  this 
final  rule  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  is  on  the 
plaza  level  of  the  Nassif  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

Comments  that  you  may  consider  to 
be  of  a  sensitive  security  nature  should 
not  be  sent  to  the  docket  management 
system.  Send  those  conunents  to  the 
FAA,  Office  of  Rulemaking.  ARM-1, 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
part  "25  issues  contact  Jeff  Gardlin,  FAA 
Airframe  and  Cabin  Safety  Branch, 
ANM-115.  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  land  Avenue  SW.. 
Renton,  Washington  98055-4056; 
telephone  (425)  227-2136,  facsimile 
(425)  227-1149;  e-mail: 
jeff.gardIm®faa.gov.  For  parts  121  and 
129  issues  contact  Thomas  Penland, 
FAA  Program  Management  Branch, 
AFS-260,  Flight  Standards  Service,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3764,  £acsimile  (202)  267-5229,  e- 
mail:  thomas.pendland^ia.gov. 
SUPFUIKNTARV  MFORMATION: 

Comnienta  Invited 

This  final  rule  is  being  adopted 
without  prior  notice  and  prior  public 
comment.  The  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  1134; 
February  26, 1979),  however,  provide 
that,  to  the  maximiun  extent  possible, 
operating  administrations  of  the  DOT 
should  provide  an  opportunity  for 
public  comment  on  regulations  issued 
without  prior  notice.  Accordingly, 
interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  relating  to  the 
environmental,  energy,  federalism,  or 
international  trade  impacts  that  might 
result  from  this  amendment  are  also 
invited.  Comments  must  include  the 
regulatory  docket  or  amendment 
number  and  must  be  submitted  in 
duplicate  to  the  DOT  Docket 
Management  System  address  specified 
above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  Mdth  FAA  personnel 
concerning  this  final  rule,  will  be  filed 
in  the  docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

The  FAA  will  consider  all  comments 
received  on  or  before  the  closing  date 
for  comments.  Late  filed  comments  will 
be  considered  to  the  extent  practicable. 
This  final  rule  may  be  amended  in  light 
of  the  comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2002- 
12504."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 

The  FAA  will  be  holding  a  public 
meeting  during  the  comment  period  for 


this  final  rule.  Details  will  be 
announced  in  the  Federal  Register. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  -type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  sununary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  of  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  web 
page  at  http://www.faa.gov/avr/arm/ 
nprm.cfm  or  the  Federal  Register's  web 
page  at  http://www.access.gpo.gov/ 
su  docs/aces/acesl40.html. 

Tou  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration.  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number  and 
amendment  number  of  this  rulemaking. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  the  FAA  to  comply  with 
small  entity  requirements  for 
information  or  advice  about  compliance 
with  statutes  and  regulations  within  its 
jtirisdiction.  Therefore,  any  small  entity 
that  has  a  question  r^arding  this 
document  jnay  contact  its  local  FAA 
official,  or  the  person  listed  under  FOR 
FURTHER  MFOAMATION  CONTACT.  You  can 
find  out  more  about  SBFEFA  on  the 
Internet  at  our  site,  http://www.gov/avr/ 
arm/sbrefa.htm.  For  more  information 
on  SBREFA,  e-mail  us  at  9-AWA- 
SFREFAO&a.gov. 

Background 

On  September  11,  20dl,  the  United 
States  experienced  terrorist  attacks 
when  aircraft  were  commandeered  and 
used  as  weapons.  These  actions 
demonstrated  that  there  is  a  need  to 
improve  the  design,  operational,  and 
procedural  seciirity  of  the  flightdeck.  On 
November  19,  2001,  Congress  enacted 
Public  Law  107-71,  the  Aviation  and 
Transportation  Security  Act  (the  Act), 
which  specifies  that  improvcMl 
flightdeck  security  must  be  applied  to 
aircraft  operating  in  air  transportation. 


Section  104  of  the  Act  directed  the  FAA 
to  issue  a  final  rule,  without  seeking 
public  comment  prior  to  adoption, 
addressing  the  security  requirement  for 
aircraft  that  are  currently  required  to 
have  flightdeck  doors. 

In  response  to  section  104(a)(1)  of  the 
Act,  the  FAA  issued  Amendment  121- 
•288  to  14  CFR  Part  121.  which  requires 
that  certain  U.S.  air  carriers  install 
reinforced  flightdeck  doors  that  provide 
intrusion  resistance  and  ballistic 
penetration  resistance  (67  FR  2881, 
January  15,  2002).  Amendment  121-288 
applies  to  transport  category  airplanes 
operating  in  commercial  service  that  are 
required  by  §  121.313(f)  to  have  a  door 
installed  between  the  flightdeck  and  the 
passenger  cabin  and  to  all  cargo  aircraft 
that  have  such  a  door  installed  on  or 
after  January  15,  2002.  The  reinforced 
doors  must  be  installed  by  April  9, 
2003.  Additionally,  the  amendment 
requires  that  the  operators  adopt 
operational  changes  restricting  access  to 
the  flightdeck  in  flight. 

The  FAA  also  issued  a  series  of 
Special  Federal  Aviation  Regulations 
(SFAR-92)  (66  FR  51546,  October  9, 
2001;  66  FR  52835.  October  17.  2001;  66 
FR  58650,  November  21,  2001;  and  67 
FR  12820,  March  19,  2002)  that  first 
allowed,  then  required,  the  installation 
of  internal  locking  devices  on  the 
flightdeck  doors.  The  internal  locking 
devices  are  intended  to  provide 
enhanced  flightdeck  seciirity  pending 
installation  of  the  reinforced  doors 
required  by  Amendment  121-288. 

As  discussed  in  the  preamble  to 
Amendment  121-288,  the  FAA 
expected  that  foreign  operators 
conducting  service  to  and  from  the 
United  States  under  part  129  would 
have  flightdeck  security  measiues 
commensurate  with  those  of  U.S. 
carriers. 

Part  129  governs  foreign  operators 
who  operate  either  within  the  United 
States,  or  who  operate  solely  outside  the 
United  States,  but  with  aircraft 
registered  in  the  United  States.  In  the 
case  of  operations  within  the  United 
States,  part  129  is  effectively  equivalent 
to  part  121  in  terms  of  the  types  of 
operations  conducted  and  the  aircraft 
used.  With  part  121  flightdeck  security 
improved,  the  FAA  was  concerned  that 
part  129  operations  would  be  more 
attractive  targets  for  terrorist  actions  if 
security  was  not  similarly  improved. 
Amendment  121-288  solicited 
comments  on  this  issue  and  clearly 
stated  that  the  FAA  intended  to  have 
consistent  flightdeck  door  security 
requirements  for  parts  121  and  129.  The 
FAA  received  no  conunents  objecting  to 
the  stated  intention  to  adopt  consistent 
standards. 


The  FAA  has  discussed  in  numerous 
international  settings  its  intent  to  have 
consistent  flightdeck  door  security 
requirements  for  parts  121  and  129. 
Below  is  a  listing  of  international 
meetings  with  European  and  other 
authorities  and  industry  where  this 
issue  was  discussed: 
(October  1 7,  2001    FAA/Joint  Aviation 

Authorities  (JAA)  Executive  Board 

Meeting,  Rome,  Italy 
November  28-30,  2001    FAA/JAA 

Certification  Management  Team 

Meeting.  Washington.  DC 
January  8,  2002    Special  FAA  meeting 

with  regional  Asian-Pacific  Civil 

Aviation  Authorities  and  industry, 

Kuala,  Liunpur,  Malaysia 
January  22.  2002    FAA/European  Civil 

Aviation  Conference  Security 

Meeting,  Washington,  DC 
January  23,  2002    Aircraft  Certification 

and  Flight  Standards  directors  visit 

Brussels,  Belgiiun,  and  meet  with  La 

Direction  General  de  1' Aviation  Civile 

and  Luftfahrt-Bundesamt 

representatives,  officials  from 

European  Parliament,  the  European 

Commission's  Director  of  Aviation 

Safety,  and  the  International  Air 

Transport  Association  (lATA) 
February  19-20,  2002    International 

Qvil  Aviation  Organization  Aviation 

Security  Ministerial  Meeting, 

Montreal,  Canada 
March  2002    Latin  American  Civil 

Aviation  Commission,  Asuncion, 

Paraguay 
March  5,  2002    FAA/JAA  Certification 

Management  Team  Meeting, 

Hoofddorp,  Netherlands 
March  18-20,  2002    Central  America 

and  Panama  Directors  General 

Meeting,  Mexico  City,  Mexico 
April  3,  2002    FAA/JAA  Executive 

Board  Meeting,  Washington,  DC 
April  3,  2002    12th  International  Air  & 

Space  Fair,  FIDAE  2002,  Santiago, 

Chile 
April  9,  2002    lATA  Operations 

Coimcil  Meeting,  Brussels,  Belgium 
April  13-14.  2002    FAA/ Asia-Pacific 

Bilateral  Partners  Meeting,  Tokyo, 

Japan 
May  7,  2002    Transport  Canada  Civil 

Aviation  Annual  Safety  Meeting, 

Niagara  on  the  Lake,  Canada 

Since  the  adoption  of  Amendment 
121-288.  the  International  Civil 
Aviation  Organization  (ICAO)  has 
moved  to  adopt  standards  for  flightdeck 
security  similar  to  those  adopted  by  the 
FAA.  The  ICAO  is  an  international  body 
consisting  of  187  member  countries.  The 
ICAO  adopts  standards  under 
Amendment  97  to  Annex  8  to  the 
Convention  on  International  Civil 
Aviation  (Chicago  Convention).  The 


ICAO  recentiy  adopted  standards 
relating  to  the  incorporation  of  security 
into  the  design  of  aircraft.  The  ICAO 
flightdeck  secxirity  standards  will 
require  that  passenger-carrying  aircraft 
of  60  passengers  or  more,  or  with  a 
maximum  certificated  takeoff  weight  of 
100,000  pounds,  be  protected  from 
intrusion  and  ballistic  threats. 

The  FAA  wholly  supports  this 
change.  This  requirement,  however,  is 
not  mandatory  until  November  2003,  7 
months  after  the  FAA's  requirements 
must  be  met.  It  does  not  apply  to  cargo 
aircraft,  as  does  Amendment  121-288. 
In  addition,  there  is  an  ICAO 
requirement  for  the  installation  of 
flightdeck  door  intemai  locking  devices 
by  November  28,  2002.  Absent 
additional  action  by  the  FAA,  foreign 
o(>erators  can  operate  to  and  from  the 
U.S.  without  any  mandatory  flightdeck 
door  security  measures  in  the  interim. 

The  foreign  operations  subject  to  this 
rule  use  the  same  aircraft  and  conduct 
the  same  types  of  operations  as  U.S. 
operators.  They  use  many  of  the  same 
airports  into  and  out  of  the  U.S.  They 
also  present  targets  for  a  repeat  of  the 
September  11.  2001  terrorist  attacks. 

Under  SFAR  92.  U.S.  operators 
already  have  installed  intemai  locking 
devices  to  deter  entry  to  the  flightdeck.    . 
Not  all  foreign  operators  have.  After 
April  2003.  U.S.  operators  will  have 
reinforced  flightdeck  doors.  Foreign 
operators  may  not. 

The  FAA  finds  that  it  is  unacceptable 
to  create  two  levels  of  flightdeck 
protection  for  the  same  operations  to 
and  from  U.S.  airports.  It  would  be 
irresponsible  to  expose  passengers,  and 
those  on  the  ground,  to  greater  risks 
based  solely  upon  the  country  of 
registration  of  the  aircraft.  In  this  case 
security  considerations  clearly  demand 
that  this  rule  be  issued  as  a  necessary 
complement  to  Amendment  121-288 
and  SFAR  92.  And  to  meet  this  goal  of 
corresponding  protection,  it  is  essential 
that  the  standards  be  imposed  at  the 
same  time.  If  the  requirements  do  not 
have  a  synchronized  compliance  time, 
the  security  risk  will  be  shifted  to  the 
unprotected  aircraft.  Unsynchronized 
Implementation  of  the  security 
measures  should  not  create  a  more 
attractive  taraet  for  terrorists. 

Because  of  the  need  to  synchronize 
the  effective  dates,  this  rule  must  be 
adopted  immediately.  The  time  required 
for  public  notice  and  comment  would 
make  compliance  by  the  required  date 
impossible,  and  the  resulting  lack  of 
synchronization  would  increase 
vulnerability  to  terrorist  attack. 
Therefore,  the  FAA  finds  that'  it  is 
necessary  to  adopt  a  new  rule  for  part 
129  operators,  without  prior  notice  and 


424S2 


Federal  Ragiatw/Vol.  67.  No.  120 /Friday,  June  21.  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  120 /Friday,  Jime  21,  2002 /Rules  and  Regulations  42453 


public  comment,  to  prevent  an 
unacceptable  disparity  in  flight  deck 
security  between  domestic  and  foreign 
operators  in  the  United  States.  In 
accordance  with  §  553(b)(3)(B)  of  the 
Administrative  Procedures  Act,  the 
requirements  of  notice  and  opportunity 
for  comment  do  not  apply  when  the 
agency,  for  good  cause,  finds  that  those 
procedures  are  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest." 

Authority  To  Amend  Part  129 

Under  the  Chicago  Convention, 
signatory  states  agree  that  the  country  of 
registry  regulates  the  airworthiness  of 
aircraft.  The  Convention  also  provides, 
however,  that  the  state  whose  airspace 
is  being  entered  may  require  that  its 
operational  rules  be  followed.  This  case 
presents  security  issues,  which  have 
always  been  considered  operational. 
The  FAA  has  in  the  past  required 
foreign  air  carriers  to  implement 
additional  security  measures  for 
operations  to  and  from  the  U.S.  The 
FAA  has  determined  that  safe  operation 
in  the  U.S.  and  on  overflights  demands 
a  minimiiiti  level  of  flightdeck  security, 
in  the  same  way  as  does  collision 
avoidance  equipment,  or  basic  radio 
systems.  CoUision  avoidance  equipment 
and  radio  systems  are  operational 
reqiiirements.  Because  flightdeck 
security  is  an  operational  issue,  the  U.S. 
and  the  FAA  have  authority  to  regulate 
it  irrespective  of  the  country  of  registry. 

Compliance  with  these  requirements 
may,  in  {act.  result  in  modifications  to 
aircraft  that  afiiact  airworthiness.  The 
issue  in  this  rulemaking,  however,  is  not 
the  airworthiness  of  the  aircraft,  but  the 
ability  to  operate  the  aircraft  safely  in 
the  fBH::e  of  evident  threats  to  security. 
The  ICAO  itself  has  reinforced  this 
position  by  adopting  the  requirements 
for  intrusion  resistant  flightdeck  doors 
into  its  requirements.  Although  the 
ICAO  compliance  dates  differ  from 
those  adopted  here,  the  intent  is  the 
same. 

DiacuMloa  of  the  Final  Rnle 

This  amendment  requires  changes  to 
aircraft  operated  by  foreign  operators  in 
accordance  with  part  129,  similar  to 
changes  made  on  aircraft  operated 
under  part  121.  The  requirements 
consist  of  enhancements  to  protect 
■gainst  forcible  intrusion  by  persons, 
ballistic  penetration  of  the  flightdeck. 
and  access  to  the  flightdeck  while  the 
aircraft  is  operated.  As  discussed,  the 
intent  of  these  requirements  is  to 
provide  a  consistent  level  of  flightdeck 
security  among  those  aircraft  that 
operate  in  parts  121  and  129. 
Accoxdingly.  the  presence  of  a 


flightdeck  door  is  essential,  as  is 
currently  mandated  in  §  121.313.  For 
the  purposes  of  this  requirement,  the 
FAA  has  assumed  that  all  affected 
aircraft  are  already  equipped  with 
flightdeck  doors.  To  ensure  a  consistent 
level  of  flightdeck  security,  however. 
§  129.28(a)  mandates  that  there  be  a 
flightdeck  door  on  passenger  carrying 
operations.  This  requirement  is 
intended  to  prevent  the  removal  of 
flightdeck  doors,  and  is  not  expected  to 
result  in  installation  of  flightdeck  doors 
where  none  existed.  In  the  unlikely 
event  that  an  operator  is  compelled  to 
install  a  flightdeck  door  as  a  result  of 
this  requirement,  the  FAA  will  address 
such  instances  on  a  case  by  case  basis. 

Internal  Flight  Deck  Door  Locking 
Devices 

The  SFAR  92  series  rules  initially 
permitted,  and  subsequently  required, 
quick  installation  of  simple 
enhancements  to  the  flightdeck  door  for 
improved  security.  Section  129.28(a) 
adopts  a  requirement  for  a  similar 
improvement  in  flightdeck  security. 
This  requirement  is  consistent  with 
SFAR  92  and  requires  that  internal 
locking  devices  be  installed  within  60 
daysof  the  effiective  date  of  this 
amendment. 

As  noted  in  the  preamble  to  SFAR  92. 
modifications  required  by  this  provision 
have  the  potential  to  compromise  other 
airworthiness  standards.  As  a  result. 
§  129.28(b)  of  this  rule  provides  relief 
from  the  otherwise  applicable 
provisions  of  §  129.13.  Because  the  FAA 
does  not  directly  regidate  airworthiness 
of  foreign  registered  aircraft,  however, 
modifications  to  install  the  internal 
locking  devices  may  also  require  relief 
from  the  country  of  registry.  Based  on 
correspondence  with  other 
airworthiness  authorities,  the  FAA  has 
concluded  that  most  are  prepared  to 
grant  this  relief,  and  this  amendment 
should  not  create  a  conflict  with  the 
standards  of  the  local  authority.  In  the 
event  that  a  coimtry  is  not  willing  to 
grant  such  relief,  the  FAA  will  work  to 
reach  a  mutually  acceptable  solution. 

Reinforced  Flight  Deck  Doors 

This  amendment  adopts  increased 
long-term  standards  for  flightdeck 
intrusion  resistance  in  keeping  with 
standards  adopted  for  part  121  operators 
in  Amendment  121-288.  This 
amendment  also  provides  for 
compliance  with  an  alternative 
standard,  acceptable  to  the 
Administrator,  in  the  event  that  the 
country  of  registry  adopts  a  different 
intrusion  resistance  standard.  Operators 
wishing  to  comply  with  this  amendment 
using  an  alternative  standard  should 


submit  their  proposal  to  the  Manager. 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW.. 
Renton.  WA  98055-4056. 

As  also  discussed  in  Amendment 
121-288.  §  129.28(c)  requires  design 
precautions  to  be  taken  to  minimize  the 
penetration  of  shrapnel  &t>m  a 
fragmentation  device  and  small  arms 
projectiles  (i.e.,  ballistics)  which  might 
be  fired  through  the  flightdeck  doors 
frt}m  occupied  compartments.  These 
requirements  have  been  adopted  by 
ICAO  and  will  be  effective  November 
2003.  The  standards  are  key  elements  to 
protect  the  flightdeck  from  intrusion 
because  any  compromise  in  the  integrity 
of  the  flightdeck  door  from  a  ballistic 
threat  could  enable  an  intruder  to  gain 
access  to  the  flightdeck. 

The  flightdeck  door  is  already  subject 
to  several  requirements  that  affect  its 
structural  integrity.  These  include 
protection  during  decompression  where 
the  door  may  incorporate  venting 
features  to  prevent  a  large  pressure 
differential;  egress  considerations  to 
permit  the  fli^tcrew  to  enter  the  cabin 
in  the  event  the  door  becomes  jammed 
during  an  accident:  and  the  capacity  to 
allow  rescue  personnel  to  enter  the 
flightdeck  in  the  event  the  flightcrew  are 
unable  to  egress  on  their  own.  The  door 
may  also  be  integral  in  meeting 
ventilation  requirements.  After 
reviewing  several- design  proposals,  the 
FAA  has  determined  that  all  the 
requirements  can  be  accommodated  by 
proper  design  of  the  door  installation. 
As  a  result,  aircraft  meeting  the 
requirements  of  this  rule  should 
continue  to  meet  all  the  requirements 
necessary  to  maintain  a  valid  certificate 
of  airworthiness  from  the  country  of 
remstry. 

The  rule  requires  installation  of  doors 
meeting  this  standard  by  April  9.  2003. 
The  FAA  evaluated  several  factors  in 
establishing  this  compliance  time.  The 
most  important  is  synchronization  of 
the  compliance  date  with  the 
reqiiirements  of  Amendment  121-288. 
The  FAA  considers  this  synchronization 
to  be  essential.  This  is  an  aggressive 
schedule;  given  the  events  of  September 
11,  2001,  however,  the  issue  demands 
aggressive  action.  Also,  the  prior 
imposition  of  the  door  design  standard 
on  part  121  operators  means  that 
manufactiuers  have  made  substantial 
progress  in  developing  reinforced  doors 
to  meet  the  standard.  These  new  doors 
can  be  installed  on  part  129  as  well  as 
part  121  aircraft. 

Flightdeck  Access  Provisions 

A  new  §  129.28(d)  is  adopted  to 
require  procedures  to  restrict  access  to 


the  flightdeck,  except  as  authorized  in 
that  section.  This  action  is  consistent 
with  the  requirements  of  Amendment 
121-288  and  adopts  many  of  the  same 
provisions,  but  provides  additional 
flexibility  with  respect  to  the 
allowances  made  by  the  airworthiness 
authority  of  the  country  of  registry. 

Finally,  the  FAA  is  amending 
§  129  J  1(a)  by  adding  a  new  paragraph 
(5).  This  paragraph  requires  that  the 
operator  identify  those  aircraft  that  are 
subject  to  these  requirements  in  the 
operator's  operations  specification.  This 
requirement  is  necessary  to  identify  the 
specific  aircraft  that  will  be  operated 
within  the  United  States  and  on 
overflights,  because  part  129  operators 
typically  have  some  aircraft  in  their 
fleets  that  do  not  operate  within  the 
United  States. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  FAA  has  determined  that 
there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  need 
for  improved  flightdeck  security  is  an 
operational  and  security  issue  and  is 
demonstrably  necessary  to  provide  safe 
operation  within  the  United  States. 
Even  though  this  amendment  may  result 
in  modifications  to  aircraft,  the  basis  of 
the  rule  is  to  provide  for  safe  operation 
and  is  appropriately  an  operational 
requirement  of  part  129. 

Regulatory  Evaluation  Summary 

Regulatory  Evaluation,  Regulatory 
Flexibility  Determination.  Trade  Impact 
Assessment,  and  Unfunded  Mandates 
Act  Assessment 

Changes  to  Federal  regulations  must 
imdergo  several  economic  analyses. 
First.  Executive  Order  12866  directs 
each  Federal  agency  proposing  or 
adopting  a  regulation  to  first  make  a 
reasoned  determination  that  the  benefits 
of  the  intended  regiilation  justify  its 
costs.  Second,  the  Regulatory  Flexibility 
Act  of  1980  requires  agencies  to  analyze 
the  economic  impact  of  regulatory 
changes  on  small  entities.  Third,  the 
Trade  Agreements  Act  prohibits 
agencies  from  setting  standards  that 
create  unnecessary  obstacles  to  the 
foreign  commerce  of  the  United  States. 
In  developing  U.S.  standards,  this  act 


requires  agencies  to  consider 
international  standards,  and  use  them 
where  appropriate  as  the  basis  for  U.S. 
standards.  Fourth,  the  Unfunded 
Mandates  Act  of  1995  requires  agencies 
to  prepare  a  written  assessment  of  the 
costs  and  benefits,  and  other  effects  of 
proposed  and  final  rules.  An  assessment 
must  be  prepared  only  for  rules  that 
impose  a  Federal  mandate  on  State, 
local,  or  tribal  governments,  or  on  the 
private  sector,  likely  to  result  in  a  total 
expenditure  of  $100  million  or  more 
(adjusted  for  inflation)  in  any  one  year. 

In  conducting  these  analyses,  the  FAA 
determined  that  this  rule  has  benefits 
that  justify  the  costs;  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  has  no  effect 
on  trade-sensitive  activity;  and  does  not 
impose  an  imfunded  mandate  on  State, 
local,  or  tribal  governments,  or  on  the 
private  sector. 

Benefits  and  Costs 

This  rule  is  part  of  a  series  of  FAA 
rules  to  improve  aviation  safety  and 
security,  as  directed  by  the  Aviation  and 
Transportation  Security  Act.  This  rule 
establishes  the  requirements  for 
flightdeck  door  eiUiancements  on 
aircraft  operated  to  and  from  the  U.S.  by 
foreign  operators.  Accordingly,  the 
benefits  of  this  rule  are  to  ensure  the 
safety  and  security  of  the  flying  public. 
Because  this  rule  is  one  of  several  being 
promulgated  to  avoid  a  reoccurrence  of 
an  event  like  that  of  September  11, 
2001,  the  benefits  will  be  shared  by  the 
entire  set  of  rules  designed  to  prevent 
such  a  recurrence. 

The  September  11,  2001,  attacks 
demonstrated  that  foreign  terrorists  may 
choose  civil  aviation  as  a  tool  as  well  as 
a  target.  They  have  demonstrated  their 
ability  to  circumvent  security  practices 
and  gain  possession  of  improvised 
weapons  in  flight.  Flightdeck  doors 
provide  a  last  line  of  defense  and  can 
either  prevent  entry  or  delay  entry  while 
other  intervention  occurs. 

The  most  recent  compelling  evidence 
of  the  benefit  provided  by  fortifying 
flightdeck  doors  was  seen  on  February 
7,  2002.  when  a  man  on  a  United 
Airlines  flight  from  Miami  to  Buenos 
Aires  was  able  to  insert  his  torso 
through  the  lower  blowout  panel  of  the 
flightdeck  door.  The  door  had  been 
retrofitted  with  a  steel  bar  and  was 
locked,  preventing  the  man  from 
completely  entering  the  flightdeck,  and 
enabling  the  flightcrew  to  subdue  the 
intruder  before  another  disaster 
occurred. 

As  was  witnessed  on  September  11. 
2001.  terrorist  acts  can  result  in  the 
complete  destruction  of  an  aircraft  with 
the  loss  of  all  on  board,  with  the 


collateral  damage  far  exceeding  that  to 
the  aircraft  and  passengers.  The  losses 
from  the  September  11  terrorist  attack 
are  estimated  to  be  several  billions  of 
dollars,  and  the  costs  of  another 
incident  could  possibly  be  even  higher 
due  to  the  economic  impact  of 
passengers  choosing  not  to  fly  and 
thereby  losing  the  benefits  of  air 
transportation. 

The  FAA  is  not  able  to  accurately 
estimate  the  actual  net  social  cost  and 
the  corollary  benefit  gained  by 
preventing  future  aviation-related 
terrorist  acts.  The  insurance  industry's 
cancellation  of  war  risk  coverage  for 
aircraft  indicates  both  the  difficulty  of 
estimating  the  benefits  of  preventing 
future  incidents,  and  the  broad  impact 
of  those  terrorist  acts.  There  is,  however, 
ample  basis  for  judging  the  likelihood  of 
attaining  benefits  by  averting  futiue 
attacks  to  justify  this  rule. 

The  rule  applies  to  aircraft  belonging 
to  foreign  carriers,  engaged  in  air 
transportation  serving  the  U.S.  As 
discussed  previously,  any  of  these 
aircraft  operated  by  foreign  carriers 
could  provide  a  likely  target  for 
terrorists  interested  in  their  massive 
destructive  power.  The  FAA  estimates 
that  4,689  aircraft  are  operated  by  air 
carriers  certificated  imder  part  129,  and 
could  be  potentially  affected  by  this 
rule.  Not  all  of  these  aircraft,  however, 
will  be  utilized  for  operations  to  the 
U.S. 

A  review  of  the  air  carriers'  fleets  and 
the  Official  Airline  Guide  allowed  the 
FAA  to  significantly  reduce  the  number 
of  aircraft  potentially  affected  by  this 
riile.  The  selection  process  eliminated 
those  aircraft  that,  although  in  a  foreign 
carrier's  fleet,  could  not  be  feasibly 
utilized  for  service  to  the  U.S.  An 
example  would  include  turboprops, 
regional  jets,  and  some  smaller 
narrowbody  aircraft  based  in  Europe 
and  Asia.  With  the  remaining  aircraft, 
the  FAA  recognizes  that  some  carriers 
have  dedicated  aircraft  to  fly  to  the  U.S., 
but  conservatively  estimated  that  any 
aircraft  in  the  carrier's  fleet  could  be  put 
in  service  on  a  route  to  the  U.S.,  and 
will  therefore  need  to  be  retrofitted.  An 
example  is  the  large  contingent  of 
Boeing  747s  in  Japan  Airlines'  and 
British  Airways'  fleets.  Although  only  a 
portion  of  those  aircraft  might  be 
dedicated  to  U.S.  routes,  the  FAA 
assumes  that  they  will  all  be  retrofitted. 
The  aforementioned  analysis  resulted  in 
an  estimate  of  1,921  aircraft  that  will  be 
affected  by  this  rule.  This  figure  does 
not  include  aircraft  in  charter  service. 

For  this  analysis,  the  FAA  assumed 
that  the  estimated  costs  of  future 
compliant  flightdeck  doors  will  be 
approximately  $17,000,  installed.  The 
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flightdeck  door  applications  to  meet  the 
new  standards  have  not  yet  been 
approved;  therefore,  the  FAA  used  an 
upper  bound  cost  of  what  the  agency 
believes  is  a  door  that  meets  the  intent 
of  the  rule. 

Not  knowing  exactly  how  many 
aircraft  have  doors  that  are  already 
compliant  with  the  rule,  the  FAA 
proceeded  with  the  assumption  that  all 
1,921  aircraft  will  be  raquiJred  to  be 
retrofitted  %vith  new  doors,  at  a  base 
case  cost  of  approximately  $17,000 
each.  This  will  result  in  a  base  case  cost 
of  $32.7  million.  Because  no  foreign 
repair  stations  have  applied  for  door 
certification,  it  is  possiole  that  several 
foreign  carriers  will  opt  to  have  their 
doors  installed  by  the  aircraft's  original 
equipment  manufacturer,  lliis  will 
mean  an  increased  cost  to  about  $27,500 
per  door  for  narrowbody  aircraft,  and 
$39,900  for  widebody  aircraft.  Based  on 
the  affected  fleet,  the  average  cost  per 
door  %vill  be  just  under  $36,000,  plus 
installation.  These  figures,  released  by 
Boeing  and  partner  CkD  Interiors,  are 
consistent  with  a  door  that  far  exceeds 
the  intent  of  the  rule,  but  it  is  still  likely 
to  be  the  choice  of  carriers  due  to 
convenience.  The  upper  bound  cost  to 
foreign  air  carriers  to  purchase  and 
instaU  the  compliant  door  could, 
therefore,  be  as  high  as  $72.0  million. 

Many  flightdeck  door  manufectums 
claimed  that  their  version  of  a  secure 
flightdeck  door  could  be  installed  by 
airline  technicians  overnight,  or  during 
an  extended  overnight.  Some  claim  that 
their  kit  can  be  installed  in  four  hours 
or  less.  The  plan  is  for  the 
manufecturers'  mechanics  to  train  the 
airlines'  technicians,  supervise  the  first 
several  installations,  and  then  allow  the 
airlines  to  complete  the  installations  on 
their  ovm.  Based  on  this  information, 
the  FAA  believes  that  there  will  be  no 
need  to  take  aircraft  out  of  service  for 
any  significant  amount  of  time. 

Commmcial  air  carrier  operators  will, 
however,  incur  costs  attributable  to  the 
increaaed  fuel  oonsiunption  resulting 
from  heavier  doors.  The  industry 
estimates  that  a  typical  door  currently 
weighs  approximately  25  pounds,  and 
that  a  new  compliant  door  will  weigh 
approximately  75  pounds.  The  Wei^t 
increase  of  apprmdmately  50  pounds 
will  translate  into  increaaed  fuel 
consumption  for  aircraft  afiiected  by  the 
rule.  The  increase  in  fuel  consumption 
was  calculated  based  on  the  projected 
aircraft  utilization  of  8.6  block  hours  per 
day  and  rate  of  fuel  bum  increase.  At  a 
current  cost  of  $0.62  per  gallon,  and 
forecasted  price  based  on  the  FAA 
Aerospace  Forecast,  the  additional 
weight  is  expected  to  impose  an 
additional  cost  to  foreign  air  carriers  of 


$11.2  million  ($8.3  million,  discounted) 
over  the  next  decade. 

When  all  costs  are  accounted  for.  the 
total  cost  of  this  rule  ovm  the  next 
decade  is  expected  to  be  $43.8  million 
($40.9  million  discounted).  Using  an 
average  cost  of  $36,000  per  door,  instead 
of  the  base  case  cost  of  $17,000.  the  total 
cost  of  this  rule  would  increase  to  $83.1 
million  ($80.2  million  discounted). 

This  rule  %vill  ensiire  that  any 
attempts  to  enter  through  the  fUghtdeck 
door  of  foreign  operated  aircraft  flying 
to  the  U.S.  will  be  very  difficult  The 
new  standards  will  deter  terrorists  from 
attempting  to  take  over  the  flightdeck.  If 
an  attempt  is  made,  implementation  of 
the  stanckrds  will  significantly  delay 
efforts  to  gain  entry,  thus  allowing 
additional  seouity  efforts  to  be 
implemented.  In  addition  to  meeting  a 
requirement  of  the  Aviation  and 
Transportation  Security  Act,  the 
potential  benefits  of  this  rule  greatly 
exceed  the  costs.  Accordingly,  the  FAA 
believes  that  the  rule  is  cost-beneficial 
and  is  necessary  to  msure  the  level  of 
aviation  security  expected  by  the 
American  public,  and  passengers  flying 
to/fat>m  the  U.S.  on  foreign  carriers. 

lagolatory  FlaodbUily  Detannination 

The  Raguktocy  Flexibility  Act  of  1980 
(RFA)  estabUshes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
emieavor.  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatray  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatwy  proposals 
and  to  explain  the  rationale  for  their 
actions,  "nie  RFA  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  A  proposed  or  final 
rule  will  have  a  signincant  economic 
impact  on  a  sxibstantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

Lf  an  agency  determines,  however, 
that  a  proposed  or  final  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  bksij  for  this 
determination,  and  the  reasoning  should 
be  clear.  This  nde  will  not  have' 


significant  impact  on  a  substantial 
number  of  small  entities,  therefore  a  full 
Regulatory  Flexibility  Analysis  is  not 
necessary.  The  rule  affects  only  foreign 
air  carriers,  not  U.S.  businesses. 

International  Trade  Impact  Aaeeaament 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety  and  security, 
are  not  considered  unnecessary 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards. 

A  single  level  of  safety  among  aircraft, 
regardless  of  registry,  is  paramount  to 
the  protection  of  the  American  public, 
as  well  as  for  the  passengers  on-board 
the  aircraft.  In  January  2002.  the  FAA 
adopted  a  rule  requiring,  by  April  2003. 
the  nardening  of  codqpit  doors  on  all 
U.S.  aircraft  hi  scheduled  commercial 
service  requiring  a  door  between  the 
passenger  and  crew  compartments  and 
transport  category  cargo  aircraft  Mrith 
flightcfock  doors.  U.S.  carriers  have  not 
been  the  first  to  fortify  flightdeck  doors. 
In  fact,  recognizing  the  terrorist  threat. 
El  Al  Israel  Airlines'  aircraft  have  had 
secure  cockpits  for  many  years,  and  so 
have  several  other  aircraft  in  various 
fleets  around  the  world. 

To  promote  uniformity  in  the  security 
of  aircraft,  in  March  2002.  ICAO 
established  a  universally  acceptable 
international  standard,  requiring  that  all 
of  the  worid's  airlines  meet  the  standard 
by  November  2003.  Some  carriers,  such 
as  British  Airways  and  All  Nippon 
Airw^s.  voluntarily  opted  to  strengthen 
their  fughtdeck  doors  soon  after 
September  11.  Despite  the  fact  that  some 
aircraft  are  already  compliant,  the  7- 
month  gap  between  the  FAA  regulation 
and  ICAO  mandate,  and  the  lack  of  an 
ICAO  cargo  aircraft  requirement,  could 
pose  a  threat  to  the  American  public 
and  the  passengers  of  those  carriers  who 
are  not  volimtarily  protecting  their 
fUditdecks. 

The  FAA  therefore  feels  that 
extending  the  same  requirements 
imposed  on  U.S.  carriers  to  foreign 
carriers  serving  U.S.  airports  is 
warranted.  The  fortification  will  be 
required  by  ICAO  just  several  months 
later,  and  is  likely  to  be  required  by 
insurance  compuiies  extending  war  risk 
insurance. 

The  FAA  has  assessed  the  potential 
efiiect  of  this  rule  and  has  determined 
that  the  ol^ective  of  this  rule  is  the 
safety  and  security  of  the  United  States; 
the  rule  is  therefore  not  considered  an 
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unnecessary  obstacle  to  international 
trade. 

Unfunded  Mandates  Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act).  2  U.S.C. 
1531-1571,  requires  each  Federal 
agency,  to  the  extent  permitted  by  law, 
to  prepare  a  written  assessment  of  the 
effects  of  any  Federal  mandate  in  a 
proposed  or  final  agency  rule  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year. 

This  rule  does  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Good  Cause  for  Immediate  Adoption 

As  discussed  previously,  the  FAA 
finds  that  notice  and  public  comment 
on  this  final  rule  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  The  rule  requires 
implementation  of  security 
requirements  related  to  protection  of  the 
flightdeck.  It  provides  means  to  protect 
the  flightdeck  from  small  arms  ^re  or 
fragmentation  devices,  as  well  as  means 
to  protect  against  intrusion  by 
imauthonzed  persons.  Providing  one 
standard  for  U.S.  operators  while 
allowing  a  lower  standard  for  foreign 
operators  only  invites  a  shift  of  terrorist 
focus.  It  is  essential  that  the  rules 
impose  the  same  standards  at  the  same 
time.  The  only  way  to  make  this 
requirement  effective  concurrently  with 
the  previously  adopted  requirement  for 
U.S.  operators  is  to  immediately  adopt 
this  requirement. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  rule  imder 
the  principles  and  criteria  of  Executive 
Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  rule  would  not 
have  federalism  implications. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  frtim  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4(j),  this 


rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  rule  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Pub.  L.  94-163,  as  amended  (42 
U.S.C.  6362)  and  FAA  Order  1053.1.  It 
has  been  determined  that  the  rule  is  not 
a  major  regulatory  action  under  the 
provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  129 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements.  Safety, 
Transportation. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration  (FAA) 
amends  part  129  of  Title  14  Code  of 
Federal  Regulations,  as  follows: 

PART  129— OPERATIONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.-REGISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

1.  The  authority  citation  for  part  129 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  1372.  40113,  40119. 
44101. 44701-44702.  44705. 44709-44711, 
44713. 44716-44717, 44722.  44901-44904,      . 
44906,  44912.  46105,  Pub.  L.  107-71  sec. 
104. 

2.  Section  129.11  is  amended  by 
adding  a  new  paragraph  (a)(5)  to  read  as 
follows: 

f  129.11    Operations  spacHieations. 

(a)*  *  * 

(5)  Registration  and  markings  of  each 
aircraft  that  meets  equipment 
requirements  of  §  129.28(a). 

3.  In  §  129.13,  paragraph  (a)  is  revised 
to  read  as  follows: 

f  129.13    Airworthlneas  and  registration 
eeitifieates. 

(a)  Except  as  provided  in  §  129.28(b) 
of  this  part,  no  foreign  air  carrier  may 
operate  any  aircraft  within  the  United 
States  unless  that  aircraft  carries  ciurent 
registration  and  airworthiness 
certificates  issued  or  validated  by  the 
country  of  registry  and  displays  the 
nationality  and  registration  markings  of 
that  coimtry. 
***** 

4.  Part  129  is  amended  by  adding  a 
new  §  129.28  to  read  as  follows: 

1129.28    nightdeck  security. 

(a)  After  August  20,  2002,  no  foreign 
air  carrier  covered  by  §  129.1(a),  may 
operate: 

(1)  A  passenger  carrying  transport 
category  aircraft  within  the  United 


States  or  on  overflights  unless  the 
aircraft  is  equipped  with  a  door  between 
the  passenger  and  pilot  compartment 
that  incorporates  features  to  restrict  the 
unwanted  entry  of  persons  into  the 
flightdeck  that  are  operable  from  the 
flightdeck  only;  or 

(2)  A  transport  category  all-cargo 
airplane,  within  the  United  States  or  on 
overflights,  that  has  a  door  installed 
between  the  pilot  compartment  and  any 
other  occupied  compartment  on  or  after 
January  15,  2002,  unless  the  door 
incorporates  features  to  restrict  the 
unwanted  entry  of  persons  into  the 
flightdeck  that  are  operable  fttim  the 
fliehtdeck  only. 

(0)  To  the  extent  necessary  to  meet  the 
requirements  of  paragraph  (a)  of  this 
section,  the  requirements  of  §  129.13(a) 
to  maintain  airworthiness  certification 
are  waived  until  April  9,  2003.  After 
that  date,  the  requirements  of 

§  129.13(a)  applv  in  full. 

(c)  After  April  9,  2003,  no  foreign  air 
carrier  covered  by  §  129.1(a)  may 
operate  a  passenger  carrying  transport 
category  airplane,  or  a  transport 
category  all-cargo  airplane  that  has  a 
door  installed  between  the  pilot 
compartment  and  any  other  occupied 
compartment  on  or  after  June  21,  2002, 
within  the  United  States  or  on 
overflights  unless  the  aircraft's 
flightdeck  door  installation  meets  the 
requirements  of  paragraphs  (c)(1)  and 
(2)  of  this  section  or  an  alternative 
standard  found  acceptable  to  the 
Administrator. 

(1)  Resist  forcible  intrusion  by 
unauthorized  persons  and  be  capable  of 
withstanding  impacts  of  300  joules 
(221.3  foot-pounds)  at  the  critical 
locations  on  the  door,  as  well  as  a  1,1 13- 
newton  (250  pounds)  constant  tensile 
load  on  the  knob  or  handle,  and 

(2)  Resist  penetration  by  small  arms 
fire  and  fragmentation  devices  to  a  level 
equivalent  to  level  llla  of  the  National 
Institute  of  Justice  Standard  (NIJ) 
0101.04. 

(d)  After  August  20,  2002.  no  foreign 
air  carrier  covered  by  §  129.1  may 
operate  a  passenger  carrying  transport 
category  airplane,  or  a  transport 
category  all-cargo  airplane  that  has  a 
door  installed  between  the  pilot 
compartment  and  any  other  occupied 
compartment  on  or  after  June  21,  2002. 
within  the  United  States  or  on 
overflights  unless  the  carrier  has 
procedures  in  place  that  are  acceptable 
to  the  civil  aviation  authority 
responsible  for  oversight  of  the  part  129 
operator  to  prevent  access  to  the 
flightdeck  except  as  authorized  as 
follows: 

(1)  No  person  other  than  a  person  who 
is  assigned  to  perform  duty  on  the  flight 
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deck  may  have  a  key  to  the  flight  deck 
door  that  will  provide  access  to  the 
flishtdeck. 

(2)  Except  when  it  is  necessary  to 
permit  access  and  egress  by  persons 
authorized  in  accordance  with 
paragraph  (d)(3)  of  this  section,  a  pilot 
in  command  of  an  aircraft  that  has  a 
lockable  flight  deck  door  in  accordance 
with  §  129.28(a)  and  that  is  carrying 
passengers  shall  ensxue  that  the  door 


separating  the  flight  crew  compartment 
from  the  passenger  compartment  is 
closed  and  locked  at  all  times  when  the 
aircraft  is  being  operated. 

(3)  No  person  may  admit  any  person 
to  the  fli^t  deck  of  an  aircraft  unless 
the  person  being  admitted  is — 

(i)  A  crewmember, 

(ii)  An  inspector  of  the  civil  aviation 
authority  responsible  for  oversight  of  y 
the  part  129  operator,  or  ' 


(iii)  Any  other  person  authorized  by 
the  civil  aviation  authority  responsible 
for  oversight  of  the  part  129  operator. 

Issued  in  Washington,  DC,  on  June  14, 
2002. 

Jane  F.  Gamy, 
Administrator. 
(FR  Doc.  02-15524  Filed  6-18-02;  12:01  ptn) 

MLLMQ  COOe  4»10-1S-# 


Friday, 
June  21^  2002 
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DEPARTMENT  OF  LABOR 

Offlc*  of  Dtoabillty  EmptoymMit  Policy; 
Solicitation  of  Nomlnationa  for 
DapartnMfrt  of  Labor'a  Inaugural  Naw 
Fraadoni  Award 

lOMB  Number  1230-00021 

The  Department  of  Labor's  Inaugural 
New  Freedom  Initiative  Award 

Pmented  By  Secretary  Elaine  L.  Chao. 
United  State*  Department  of  Labor.  200 
Constitution  Avenue.  NW.,  Wasbington 
DC  20210 

1.  Subject:  New  Freedom  Initiative 
Award(8). 

2.  Purpose:  To  outline  the  eligibility 
criteria,  the  nomination  process  and  die 
administrative  procedures  for  the  New 
Freedom  Initiative  Award(s),  and  to 
solicit  New  Freedom  Initiative  Award(s) 
nominations. 

3.  Originator:  Office  of  Disability 
Employment  FoUcy  (ODEP). 

4.  Background:  To  encourage  the  use 
of  public-private  partnerships,  the 
Secretary  of  Labor  will  present  the 
Inaugural  New  Freedom  Initiative 
Award(s).  Initiated  in  2002.  this  award 
will  be  made  annually  to  individual(s), 
non-profit  organization(s),  or 
corporation(s)  that  have,  through 
programs  or  activities,  demonstrated 
exemplary  and  innovative  efforts  in 
furthering  the  employment  objectives  of 
President  George  W.  Bush's  New 
Freedom  Initiative.  See  http:// 

www.  whitehouse.gov/news/ 
freedominitjative/ 

freedoniimtiative.html.  By  increasing 
access  to  assistive  technologies,  and 
utilizing  innovative  training,  hiring,  and 
retention  strategies,  the  recipient(s)  will 
have  established  and  instituted 
comprehensive  strategies  to  enhance  the 
ability  of  Americans  with  disabilities  to 
enter  and  advance  within  the  2l8t 
Century  workforce  and  to  participate  in 

daily  community  life. 

5.  EligibUity  Criteria:  The  following 
criteria  apply  to  the  New  Freedom 
Initiative  Award  Nominees: 

A.  The  nominees  must  be  individuals, 
corporations,  or  non-profit  organizations 
whose  activities  exemplify  the  goals  of 
the  President's  New  Freedom  Initiative 
which  include  the  Office  of  Disability 
Employment  Policy's  mission  of 
increasing  employment  opportunities 
for  youth  and  adults  with  disabilities. 
Nominations  may  be  submitted, 
however,  by  other  entities  with  the 
knowledge  and  permission  of  the 
nominee.  Self-nomination  is  also 
encouraged. 

B.  Nominees  must  have  developed 
and  implemented  a  multi-faceted 
program  directed  toward  increasing 


employment  opportunities  for  people 
with  disabilities  through  increased 
access  to  assistive  technologies,  and  use 
of  innovative  training,  hiring,  and 
retention  techniques. 

C.  Nominees  must  report  any 
unresolved  violations  of  state  or  Federal 
law,  as  determined  by  compliance 
evaluations,  complaint  investigations,  or 
other  Federal  inspections  and 
investigations.  In  addition,  the  nominee 
must  also  report  any  pending  Federal  or 
state  enforcement  actions,  and  any 
corrective  actions  or  consent  decrees 
that  have  resulted  from  litigation  under 
laws  enforced  by  the  Department  of 
Ubor  (DOL). 

e.Nomination  Submission 
Requirements: 

A.  The  single  program  or  multiple 
programs  for  which  the  individual  or 
company  is  being  nominated  must 
demonstrate  a  commitment  to  people 
with  disabilities,  and  clearly  show 
measurable  results  in  terms  of 
significantiy  enhancing  employment 
opportunities  for  people  with 
disabilities.  The  programs  or  activities 
may  also  address  such  issues  as  the 
widening  skills  gap  among  persons  with 
disabilities,  a  diversified  21st  Century 
workforce,  and  discrimination  based  on 
disability. 

B.  The  nomination  packages  shotdd 
be  limited  to  only  that  information 
relevant  to  the  nominee's  program(s). 
Nomination  packages  should  be  no 
longer  than  twenty  (20)  typed  pages 
double-spaced.  A  page  is  8.5"  x  11"  (on 
one  side  only)  with  one-inch  margins 
(top.  bottom,  and  sides). 

(J.  Nomination  packages  must  include 
the  following  for  consideration: 

1.  The  nomination  package  should 
include  an  executive  summary  prepared 
by  the  nominee,  which  clearly  identifies 
the  specific  program(s)  under 
nomination  and  fully  describes  the 
results  achieved. 

2.  The  specific  activities,  program(8). 
or  establishment  for  which  the 
nomination  is  being  submitted. 

3.  Specific  data  on  training, 
placements,  resources  expended  and 
other  relevant  information  that  will 
facilitate  evaliiation  of  the  nominee's 
submission. 

4.  A  description  of  how  the 
program(s)  and/or  activities  that  are  the 
subject  of  the  nomination  have  had  a 
positive  and  measurable  impact  on  the 
employment  of  people  with  disabilities. 

5.  A  data  summary  on  the  nominee. 
See  Section  6(D). 

D.  A  Data  summary  on  Nominee  will 
include  the  following: 

1.  Name(s)  of  the  individual, 
organization  or  corporation  being 
nominated. 


2.  Full  address  and  telephone 
nimiber. 

3.  Name  of  highest  ranking  official(s) 
(where  appropriate). 

4.  Name  of  executive(s)  responsible 
for  human  resources,  equal  employment 
opportunity,  and/or  disability 
awareness  at  nominee's  establishment 
and/or  corporate  office  (where 
appropriate). 

5.  Nlame  of  parent  company  (where 
appropriate). 

6.  Name,  address  and  telephone     •  . 
niunber  of  CEO  or  President  of  parent 
company  (where  appropriate). 

7.  Name,  titie,  adoress  and  telephone 
number  of  a  contact  person. 

8.  Number  of  employees  at  the 
establishment  or  corporation  being 
nominated  (where  appropriate). 

9.  Name  and  description  of  principal 
program(s)  or  service(8). 

7.  Timing  and  Acceptable  Methods  of 
Submission  of  Nominations: 
Nomination  packages  must  be  submitied 
to  the  Office  of  Disability  Employment 
Policy.  Room  S-1303,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210  by 
July  22,  2002.  Any  application  received 
after  4:45  p.m.  EDST  on  July  22.  2002 
will  not  be  considered  unless  it  was 
received  before  the  award  is  made  and: 

1.  It  was  sent  by  registered  or  certified 
mail  no  later  than  the  fifth  calendar  day 
beforeJiUy  22,  2002; 

2.  It  is  detennined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated;  or 

3.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5:00 
P.M.  at  the  place  of  mailing  two  (2) 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  July  22,  2002. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  will  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped,  or  otherwise 
placed  impression  [not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  that  the  postal 
cleric  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
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Department  of  Labor  is  the  date/time 
stamp  of  the  Office  of  Disability 
Emplojrment  Policy  on  the  application 
wrapper  or  other  dociimentary  evidence 
or  receipt  maintained  by  that  office. 

Applications  sent  by  other  delivery 
services,  such  as  Federal  Express,  UPS, 
etc.,  will  also  be  accepted;  however,  the 
applicant  bears  the  responsibility  of 
timely  submission. 

All  nominees  are  advised  that  U.S. 
mail  delivery  in  the  Washington,  DC 
area  has  been  erratic  due  to  the  recent 
concerns  involving  anthrax 
contamination.  All  nominees  must  take 
this  into  consideration  when  preparing 
to  meet  the  application  deadline. 
Therefore,  it  is  recommended  that  you 
confirm  receipt  of  your  application  by 
contacting  Lisa  Lahrman,  U.S. 
Department  of  Labor,  Office  of  Disability 
Employment  Policy,  telephone  (202) 
693-7880;  TTY  (202)  693-4920  (these 
are  not  toll-free  niunbers),  prior  to  the 
closing  deadline. 

8.  The  Administrative  Review  Process 

A.  The  ODEP  Steering  Committee  will 
perform  preliminary  administrative 
review  to  determine  the  sufficiency  of 
all  submitted  application  packages. 

B.  An  Executive  Evaluation 
Committee  made  up  of  representatives 
appointed  by  the  Secretary  of  Labor 
from  Department  of  Labor  employees 
will  perform  secondary  review. 

C.  The  Secretary  of  Labor  will 
conduct  the  final  review  and  selections. 

9.  Other  Factors  to  be  Considered 
During  the  Administrative  Review 
Process 

A.  If  a  nominee  merges  with  another 
company  during  the  evaluation  process, 
only  that  information  relative  to  the 
nominated  company  will  be  evaluated, 
and  the  award,  if  any,  will  be  limited  to 
the  nominated  company. 

B.  Prior  receipt  of  this  award  will  not 
preclude  a  nominee  from  being 
considered  for  the  New  Freedom 
Initiative  Award  in  subsequent  years. 
Programs  and  activities  serving  as  the 
basis  of  a  prior  award,  however,  may  not 


be  considered  as  the  basis  for  a 
subsequent  award  application. 

10.  Procedures  Following  Selection 

A.  Awardees  will  be  notified  of  their 
selection  via  the  contact  person 
identified  in  the  application  package  at 
least  six  weeks  prior  to  the  awards 
ceremony.  Non-selected  nominees  will 
also  be  notified  within  45  days  of  the 
selection  of  the  awardees. 

B.  As  a  precondition  to  acceptance  of 
the  award,  the  nominee  agrees  to 
perform  two  out  of  the  following 
activities: 

1.  Submit  a  two-minute  video  of  the 
program(s)  or  activity(ies)  for  which  it  is 
being  recognized  to  ODEP  within  30 
days  of  notification; 

2.  Display  an  exhibit  or  showcase  of 
the  program(s)/activity(ie8]  for  which  it 
is  being  recognized  at  the  awards 
ceremony; 

3.  Participate  in  any  New  Freedom 
Initiative  workshops  hosted  by  ODEP  in 
conjunction  with  the  awards  ceremony. 

C.  Materials  developed  by  the 
awardees  in  conjunction  with  Section 
10(B)  will  be  subject  to  review  by  the 
Office  of  the  Solicitor's  Division  of 
Legislative  and  Legal  Counsel  at  the 
Department  of  Labor  to  ensure 
compliance  with  applicable  ethics 
standards. 

11.  Location: 

The  awards  ceremony  will  generally 
be  held  during  the  month  of  October  at 
a  location  to  be  determined  by  the 
Secretary  of  Labor. 

Paperwork  Reduction  Act  Notice 
(Public  Uw  104-13) 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  is 
displays  a  currentiy  valid  Office  of 
Management  and  Budget  (OMB)  control 
number.  This  collection  of  information 
is  approved  under  OMB  Number  1230- 
0002  (Expiration  Date:  10/31/02).  The 
obligation  to  respond  to  this  information 
collection  is  voluntary;  however,  only 
nominations  that  follow  to  nomination 
procedures  outlined  in  this  notice  will 
receive  consideration.  The  average  time 


to  respond  to  this  information  of 
collection  is  estimated  to  be  10  hours 
per  response;  including  the  time  for 
reviewing  instructions,  researching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Submit  comments 
regarding  this  estimate;  including 
suggestions  for  reducing  response  time 
to  the  U.S.  Department  of  Labor,  Office 
of  Disability  Employment  Policy,  Room 
S-1303,  200  Constitution  Avenue  NW.. 
Washington  DC  20210.  Please  reference 
OMB  Number  1230-0002. 

We  are  very  interested  in  your 
thoughts  and  suggestions  about  your 
experience  in  preparing  and  filing  this 
nomination  packet  for  the  Department 
of  Labor's  New  Freedom  Initiative 
Inaugural  Award.  Your  comments  will 
be  very  useful  to  the  Office  of  Disability 
Employment  Policy  in  making 
improvements  in  our  solicitation  for 
nominations  for  this  award  in 
subsequent  years.  All  comments  are 
strictly  voltmtary  and  strictiy  private. 
We  would  appreciate  your  taking  a  few 
minutes  to  tell  us— for  example — 
whether  you  thought  the  instructions 
were  sufficientiy  clear;  what  you  liked 
or  disliked;  what  worked  or  didn't  worii; 
whether  it  satisfied  your  need  for 
information  or  if  it  didn't,  or  anything 
else  that  you  think  is  important  for  us 
to  know.  Your  comments  will  be  most 
helpful  if  you  can  be  very  specific  in 
relating  your  experience. 

We  value  your  comments,  and  would 
really  like  to  hear  from  you.  Please  send 
any  comments  you  have  to  Rhonda 
Basha  at  basha-rhonda@doI.gov  or  via 
mail  to  the  Office  of  Disability 
Employment  Policy,  Room  S-1303.  200 
Constitution  Avenue  NW.,  Washington 
DC  20210.  Thank  you. 

Signed  at  Washington.  DC  this  17th  day  of 
June  2002. 
William  I.  Mea. 

Deputy  Assistant  Secretary.  Office  of 
Disability  Employment  Policy. 
(FR  Doc.  02-15744  Filed  6-20-02:  8:45  am)  . 
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14CFR  Pert  187 
RIN2120-AQ17 

I  for  FAA  Servtoee  for  Certain 


Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  agenor 
reconsideration  of  Final  Rule. 


r:  Since  August  1, 2000,  the 
FAA  has  been  charing  fees,  required  by 
law,  for  air  traffic  control  and  related 
services  provided  to  aircraft  that  fly  in 
U.S.-controUed  airspace  but  neither  take 
off  firom,  nor  land  in.  the  United  States. 
These  foes,  commonly  rafened  to  as 
"Overflight  Fees."  were  authorized  by 
the  Federal  Aviation  Reauthorization 
Act  of  1996,  enacted  on  October  9. 1996. 

The  Aviation  and  Transportation 
Security  Act  (the  2001  Act),  enacted  on 
November  19.  2001,  amended  the 
Overflight  Fee  authorization  in  several 
respects.  First,  the  2001  Act  changed  the 
wording  of  the  operative  standard  by 
substituting  "reasonably"  for  "directly" 
(thereby  requiring  that  nes  be 
"reasonably  related"  to  costs,  rather 
than  "directly  related"),  and 
"Administration's  costs  as  determined 
by  the  Administrator"  for 
"Administration's  costs."  Second,  the 
2001  Act  provided  that  "the 
determination  of  such  costs  by  the 
Administrator  is  not  subject  to  judicial 
review." 

On  May  6.  2002.  the  FAA  published 
a  notice  of  inquiry  in  the  Federal 
»*g*^">  stmHng  public  comment  on 
whether  and  to  what  extent,  if  any. 
these  statutory  changes  require  the  FAA 
to  modify  its  Final  Rule  on  Overflight 
Fees  (67  FR  30334)..That  rule  U  the 
subject  of  a  petition  for  review  before 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  (the 
Court). 

The  purpose  of  this  document  is  to 
summarize  the  public  comments 
received,  to  indicate  the  disposition  of 
those  comments,  and  to  advise  the 
public  of  the  results  of  the  FAA's 
reconsideration  of  the  Final  Rule. 
FOM  RMTMR  MFOMIAYION  CONTACT: 
Randall  Fiertz.  Office  of  Cost  and 
Performance  Management  (APF-2), 
Federal  Aviation  Administration.  MM) 
Independence  Avenue.  SW.. 
Washington.  DC  20591.  (202)  267-7140; 
or  Dr.  Harold  (Woody)  Davis.  Office  of 
the  Chief  Counsel  (AGC-200),  Federal 
Aviation  Administration,  800 


Independence  Avenue,  SW., 
Washington,  DC  20S91,  (202)  267-3152. 

suFPLamTARY  mfonmation: 

HJatory 

The  Federal  Aviation  Reauthorization 
Act  of  1996  (the  Act)  directs  the  FAA  to 
establish,  by  Interim  Final  Rule,  a  fee 
schedule  and  collection  process  for  air 
traffic  control  (ATC)  and  related 
services  provided  to  aircraft,  other  than 
military  and  civilian  aircraft  of  the  U.S. 
Government  or  of  a  fravign  government, 
that  fly  in  U.S.-controlled  airspace  but 
neither  take  off  from,  nor  land  in.  the 
United  SUtes  (49  U.S.C.  45301.  as 
amended  by  Public  Uw  104-264).  Such 
flights  are  commonly  refmed  to  as 
"Overflights."  The  Act  further  directs 
the  FAA  to  seek  public  comment  after 
issuing  the  Interim  Final  Rule,' and 
subsequentiy  to  issue  a  Final  Rule. 

As  originally  enacted,  the  Act 
directed  the  FAA  to  ensure  that  the  fees 
authorized  by  the  Act  were  "directly 
related"  to  the  FAA's  costs  of  providing 
the  services  rendered.  The  Act  further 
states:  "services  for  which  costs  may  be 
recovered  include  the  costs  of  air  traffic 
control,  navigation.  %veather  services, 
training  and  emergency  sovices  which 
are  available  to  fedlitate  safe 
transpwtation  over  the  United  States 
and  other  services  provided  by  the 
Administrator  or  by  prooams  financed 
by  the  Administrator  to  nights  that 
neither  take  off  from,  nor  land  in.  the 
United  SUtes." 

•     On  March  20. 1997.  the  FAA 
published  an  Interim  Rule  (IFR).  "Fees 
for  Air  Traffic  Services  fior  Certain 
Flights  through  U.S.-Controlled 
Ainpace"  (62  FR  13496).  which 
established  the  Overflight  Fees.  The 
FAA  invited  public  comment  on  the  IFR 
and  held  a  pvbhc  meeting  on  Mav  1 . 
1997.  The  eflisctive  date  of  the  rule  %iras 
May  19, 1997,  and  the  comment  period 
closed  on  July  18, 1997.  The  FAA  also 
published  two  amendments  to  that  IFR 
on  May  2, 1997  (62  FR  24286)  and 
October  2, 1997  (62  FR  51736). 

That  rulemaking  was  subsequently 
challenged  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit.  The  Air  TrannKxt  Association 
of  Canada  ( ATAC)  and  seven  foreign  air 
carrien  petitioned  the  Court  to  review 
the  rule.  On  January  30. 1998.  the  Court 
issued  its  Opinion  on  the  ei^t 
consolidated  petitions  in  the  case  of 
AMiana  Airlinet  v.  PAA.  134  F.  3d  393 
(D.C.  Or.  1998).  The  Court  rejected  the 
petitionen'  claims  that:  (a)  the  FAA 
acted  improperly  in  employing  an 
expedited  procedure  hman  the  effoctive 
date  of  the  IFR:  and  (b)  die  FAA  violated 
the  anti-discrimination  provisions  of 
various  international  aviation 


agreements.  The  Court,  however.  .    ' 

concluded  that  the  FAA's  methodology 
for  determining  costs  violated  statutory 
requirements,  vacated  the  IFR  fee 
schedule,  and  remanded  to  the  FAA  for 
further  proceedings.  The  FAA 
subsequently  refimded  all  fees  (nearly 
$40  million)  collected  under  the  IFR  On 
July  24, 1998,  the  FAA  published  a 
Final  Rule  (63  FR  40000)  removing  the 
1997  IFR 

Although  the  1997  IFR  had  been 
removed,  the  statutory  requirement  that 
FAA  establish  Overflijsht  Fees  by  IFR 
remained  in  effect  Therefore,  in  1998 
the  FAA  began  developing  a  new  IFR  on 
Overflight  Fees  using  a  different 
methodology.  The  fws  this  time  were  to 
be  derived  firom  cost  data  produced  by 
the  agency's  new  Cost  Accounting 
System  (CAS),  then  under  development. 
On  June  6. 2000.  the  FAA  published  a 
new  IFR  with  a  request  for  commento 
and  notice  of  another  public  meeting  (65 
FR  36002,  June  6,  2000).  The  FAA  held 
the  public  meeting  on  June  29. 2000. 
and  12  individuals  representing  10 
diflbrent  organizations  made 
presentations.  A  discussion  of  the 
commenta  made  at  the  public  meeting 
can  be  found  in  the  dodcet  of  this 
rulemaking  (Docket  No.  FAA-00-7018). 
(This  may  be  found  on  the  Internet  by 
going  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  http://dm8.dot.gov/ 
search),  typing  in  the  last  four  d^ta  of 
the  Dodcat  number  (7018),  and  clicking 
on  "search.")  The  FAA  began  charging 
fees  under  the  new  IFR  on  August  1, 
2000.  The  FAA  twice  extended  the 
comment  period;  first  on  October  6, 
2000  (65  FR  59713),  and  again  on 
October  27,  2000  (65  FR  64401),  closing 
it  finally  on  December  26.  2000. 

On  November  1.  2000.  the  Congress 
enacted  the  National  Transportation 
Safety  Board  Amendmento  Act  of  2000 
(Public  Law  106-424).  Section  16  of  that 
Act  deemed  the  Interim  Final  Rule, 
published  on  June  6. 2000.  to  have  been 
issued  in  accordance  with  the 
procedural  requiramenta  of  the  Act 

Just  before  Uie  Auaust  1,  2000, 
effective  date  of  the  fees,  the  ATAC  and 
seven  foreign  air  carriers  again 
petitioned  the  Court  to  review  the  new 
IFR  The  petitions  were  again 
consolidated  into  a  single  case  {ATAC  v. 
FAA).  Issues  raised  by  the  petitionen 
included  some  of  the  same  process  and 
procedure  questions  raised  in  the 
previous  litigation.  Petitionen  also, 
raise  new  issues  regarding  the  adequacy 
of  information  provided  by  the  FAA  to 
support  the  fees  and  whether  the  fees 
met  the  then  existing  statutory 
requirement  of  being  "directly  related" 
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to  the  FAA's  costs  of  providing  the 
services.  The  Court  heard  oral 
argiunents  on  May  14,  2001  and,  on  July 
13,  2001,  issued  an  Opinion  finding  that 
the  FAA  had  failed  to  provide  an 
adequate  explanation  for  one 
assumption  in  its  fee  setting 
methodology  (i.e.,  that  the  costa,  on  a 
per-mile  basis,  of  providing  ATC  and 
related  services  to  Overfli^te  are  the 
same  as  the  costs  of  providing  such 
services  to  flights  that  take  off  and/or 
hand  in  the  United  States).  Because  the 
FAA  had  failed  to  address  this 
.assumption,  the  Opinion  directed  that 
the  IFR  be  vacated.  At  the  time  the 
Opinion  was  issued,  the  FAA  was  in  the 
final  stages  of  Executive  Branch  review 
of  a  Final  Rule  on  Overflight  Fees, 
which  contained  a  detailed  explanation 
of  the  assumption  in  question.  Because 
the  Court  fetdted  only  FAA's  feilure  to 
provide  an  explanation  of  an 
assumption  in  support  of  the  IFR,  and 
not  the  substance  of  the  IFR  itself,  the 
FAA  decided  to  proceed  with  issuance 
of  the  Final  Rule  in  order  to  both  meet 
the  reqiiiremente  of  the  Act  and  address 
the  concerns  of  the  Court. 

The  Final  Rule  was  published  in  the 
Federal  Register  on  August  20, 2001.  It 
reduced  the  fees  established  imder  the 
IFR  by  approximately  15%,  effective 
immedtately,  and  provided  for 
retroactive  application  back  to  the 
original  date  of  imposition  {i.e.,  August 
1,  2000).  The  same  group  of  ei^t 
petitionen  who  had  sought  judicial 
review  of  the  most  recent  IFR  again 
sought  such  review  of  the  Final  Rule. 
That  litigation  is  ongoing  (the  second 
ACTACv.  FAA  case). 

Following  the  August  20,  2001 
publication  of  the  Final  Rule,  the  FAA 
petitioned  the  Court  on  August  24,  2001 
to  reconsider  the  remedy  (vacating  the 
IFR)  it  had  imposed  in  ite  Opinion  of 
July  13,  2001.  On  December  28,  2001, 
the  Court  granted  the  FAA's  request, 
modifying  its  July  13  Opinion  and 
issuing  a  Mandate  that  remanded  but 
did  not  vacate  the  IFR 

Legislative  Acdon 

On  November  19,  2001,  the  President 
signed  new  legisUtion  addressing 
Overflight  Fees.  The  Aviation  and 
Transportation  Security  Act  (the  2001 
Act),  Public  Law  No.  107-71,  contained 
the  following  amendment  (Section 
119(d)): 

(d)  AMENDMENT  OF  GENERAL  FEE 
SCHEDULE  PROVISION.— Section 
4S301(b)(l)  (B)  of  title  49,  United  States 
Code,  is  amended — (1)  by  striking  "directly" 
and  inserting  "reasonably";  (2)  by  striking 
"Administration's  costs"  and  inserting 
"Administration's  costs,  as  determined  by 
the  Administrator,";  and  (3)  by  adding  at  the 


end  "The  Determination  of  such  costs  by  the 
Administrator  is  not  subject  to  judicial 
review." 

Thus,  the  statutory  authorization  for 
the  Overflight  Fees  (49  U.S.C. 
45301(b)(1)(B))  now  provides: 

(the  Administrator)  shall  ensure  that  each  of 
the  fees  required  by  subsection  (a)  is 
reasonably  related  to  the  Administration's 
costs,  as  determined  by  the  Administrator,  of 
providing  the  service  rendered.  Services  for 
which  costs  may  be  recovered  include  the 
costs  of  air  traffic  control,  navigation, 
weather  services,  training  and  emergency 
services  which  are  available  to  facilitate  safe 
transportation  over  the  United  States,  and 
other  services  provided  by  the  Administrator 
or  by  programs  financed  by  the 
Administrator  to  flights  that  neither  taice  off 
nor  land  in  the  United  States.  The 
Determination  of  such  costs  by  the 
Administrator  is  not  subject  to  judicial 
review. 

The  accompanying  Conference 
Committee  Managen'  Report  on  the 
2001  Act  (the  Report)  addressed  the 
amendment  of  the  "Overflight  Fee" 
language,  as  follows: 

The  Conference  substitute  amends  section 
45301(b)  of  title  49,  United  States  Code,  with 
respect  to  limitations  on  overflight  fees  to  (1) 
to  make  the  language  consistent  with  the  new 
security  fee  language  of  this  Act,  and  (2)  to 
clarify  Congressiotial  intent  with  respect  to 
the  FAA  costs  upon  which  the  fees  can  be 
based.  Specifically,  the  conference  substitute 
replaces  the  word  "directly"  with 
"reasonably,"  since  the  word  directly  has 
been  a  source  of  much  confusion  and  narrow 
interpretation,  and  has  been  a  primary  cause 
of  securing  litigation  which  as  frustrated  and 
delayed  the  FAA's  imposition  of  the 
overflight  fees  for  a  number  of  years. 
Additionally,  this  amendment  specifies  that 
the  FAA's  costs  upon  which  the  fees  are 
based  are  to  be  determined  solely  by  the 
Administrator.  This  is  a  clarify  that  the 
Administrator  has  full  authority  to  determine 
costs  by  appropriate  means.  This  amendment 
is  not  intended  to  require  revision  of  the  fees 
recently  promulgated  by  the  FAA  (66  FR 
43680,  Aug.  20,  2001)  but  rather,  to  clarify 
longstanding  Congressional  intent  that  the 
FAA  expeditiously  and  continuously  collect 
the  fiaes  authorized  under  section  453012(a) 
of  title  49. 

Reconsideration  of  Final  Rule 

Remand  of  Record  in  Final  Rule  Case 

On  January  25,  2002,  The  FAA  sought 
from  die  Court  a  limited  remand  of  the 
record  in  the  Final  Rule  case.  As  stated 
in  the  agency  motion: 

The  purpose  of  the  requested  remand 
would  be  to  permit  the  FAA,  on  it  own 
initiative,  to  conduct  a  limited 
reconsideration  of  the  final  rule  in  light  of 
the  new  legislation.  More  specifically,  the 
agency  would  conduct  such  reconsideration 
solely  to  determine  the  extent,  if  any,  to 
which  the  change  in  the  operative  statutory 
standard  requires  the  FAA  to  modify  its  final 


rule.  If  the  agency  determines  that  no  such 
modification  is  required  by  the  changes  in 
the  statute  from  "directly  related"  to 
"reasonably  related,"  and  the  substitution  of 
"Administration's  costs,  as  determined  by 
the  Administrator"  for  "Administration's 
costs,"  the  agency  would  continue  with  the 
final  rule  that  it  has  already  adopted.  This  is 
because  the  FAA  seeks  to  determine  only 
whether  Congress  has  required  the  agency  to 
make  changes  in  its  final  rule,  and  does  not 
contemplate  making  any  discretionary 
changes  at  this  time. 

The  FAA's  motion  also  explained  that 
it  intended  to  seek  public  comment  on 
the  new  legislation: 

Although  the  FAA  believes  that  it  could 
proceed  without  additional  notice  and 
comment  (see  5  U.S.C.  553(b)(A)  (exceptii>g 
interpretive  rules  from  notice  and  comment 
rulemaking}),  it  has  concluded  that  providing 
an  opportunity  for  such  conunent  would  be 
in  the  public  interest.  Accordingly,  before 
making  its  decision  as  to  whether  the 
statutory  change  requires  a  modification  of 
the  final  rule,  the  FAA  would  provide  a  30- 
day  period  in  which  interested  parties  could 
address  the  matter  of  the  new  provision's 
requirements. 

On  April  22,  2002,  the  Court  ordered 
the  Final  Rule  record  returned  to  the 
FAA  "so  that  it  may  conduct 
proceedings,  for  no  more  than  60  days 
from  the  date  of  this  order,  to  determine 
to  what  extant,  if  any,  the  Aviation  and 
Transportation  Seciuity  Act,  Pub.  L.  No. 
107-71,  Section  119(d)  (November  19, 
2001),  requires  the  agency  to  modify  its 
final  rule,  'Fees  for  [FJAA  Services  for 
Certain  Flights'  66  FR  46380  (Aug.  20, 
2001)." 

Request  for  Comments 

The  FAA  published  a  notice  of 
inquiry  in  the  Federal  Register  on  May 
6,  2002,  seeking  public  comment 
(within  30  days,  or  by  no  later  than  June 
5,  2002)  r^arding  the  extent,  if  any,  to 
which  die  statutory  changes  require  the 
FAA  to  modify  ita  Final  Rule. 

Sununary  of  Comments  and  Disposition 

The  FAA  received  two  comments  in 
response  to  its  notice;  from  (1)  Britannia 
Aimays,  Ltd.,  and  (2)  the  seven 
petitionen  in  the  ongoing  Overfl^t  Fee 
litigation,  who  submitted  foint 
comments  prepared  by  their  counsel  in 
the  litigation  (referred  to  hereafter  as 
"the  ATAC  comments"). 

Both  the  Britannia  and  the  ATAC 
comments  state  that  the  November  2001 
amendmente  to  49  U.S.C.  45301  (section 
119(d)  of  the  2001  Act)  do  not  affect  or 
apply  to  the  Final  Ride  issued  by  the 
FAA  in  August  2001,  and  therefore  do 
not  require  any  rulemaking  with  regard 
to  the  Final  Rule.  In  reaching  this 
conclusion,  both  comments  refer  to  the 
legislative  history  of  the  2001  Act,  citing 
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the  statement  in  the  Report  that  the 
amendment  "is  not  intended  to  require 
revision  of  the  fees  recently 
promulgated  by  the  FAA.  .  ." 

The  AT  AC  comments  make  three 
points:  (1)  That  Section  119(d)  is  not 
retroactive;  (2)  that  Section  119(d)  is  not 
self-executing:  and  (3)  that  the  Final 
Rule  is  invalid.  The  Britannia  comments 
review  the  history  of  49  U.S.C.  45301 
and  conclude  that  the  November  2001 
amendments  are  "entirely  prospective." 
With  respect  to  the  first  two  points, 
while  agreeing  with  the  conclusion  that 
the  amendments  do  not  require  any 
rulemaking  by  the  FAA  at  this  time,  the 
FAA  rejects,  as  detailed  below,  the 
commenters'  assertion  that  Section 
119(d)  has  no  application  to  the  Final 
Rule  and  is  "entirely  prospective."  The 
FAA  will  not  address  the  third  point 
because  it  is  beyond  the  narrow  scope 
of  this  notice,  but  notes  that  in 
connection  with  the  issuance  of  the 
Final  Rule,  the  FAA  fully  explained 
why  the  Final  Rule  meets  all  statutory 
requirements. 

Agency  Consideration  of  Effects  of 
Statutory  Changes 

The  FAA  has  carefully  considered  all 
relevant  comments  received,  as  well  as 
all  applicable  legislative  history  and 
applicable  statutes.  The  FAA  concludes 
that  the  2001  Act  does  not  require 
rulemaking  because  the  statute  merely 
clarifies  and  amplifies  congressional 
intent  so  as  to  provide  further  validation 
of  both  the  Interim  and  Final  Rules. 
More  specifically,  the  FAA  concludes 
that,  first,  the  2001  Act  applies  to  both 
rules,  and  second,  the  Interim  and  Final 
Rules,  both  issued  under  the  previous 
version  of  49  U.S.C.  45301,  meet  the 
requirements  of  the  2001  Act.  This 
conclusion  is  consistent  with  the 
explicit  language  of  the  Act.  the  Report, 
and  applicable  case  law. 

The  FAA  finds  that  these  conclusions 
are  supported  by  analysis  of  the  changes 
made  in  49  U.S.C.  45301  by  the  2001 
Act,  as  detailed  below: 

(1)  By  striking  "directly"  and  inserting 
"reasonably. 

As  previously  noted.  Congress  made 
this  change  to  clarify  how  the  FAA's 
methodology  for  setting  Overflight  Fees 
is  measured.  Instead  of  the  previous 
language  stating  that  fees  must  be 
"direcUy"  related  to  costs,  the  statute 
now  states  that  fees  must  be 
"reasonably"  related  to  costs,  which, 
according  to  the  Report,  is  what 
Congress  intended  when  it  originally 
enacted  49  U.S.C.  45301. 

Congress  has  not  prescribed  a  precise 
method  that  must  be  followed  by  the 
FAA  in  setting  Overflight  Fees,  but 
rather  has  set  the  parameters  within 


which  final  action  must  fall.  The  change 
in  the  "reasonably  related"  language 
makes  clear  Congress'  desire  that  the 
FAA  have  reasonable  latitude  to 
establish  Overflight  Fees  within  the 
basic  parameter  that  such  fees  be  cost- 
based.  As  a  result,  a  fee-setting 
methodology  that  is  acceptable  imder 
the  "directly  related"  language  must 
also  be  acceptable  as  "reasonably 
related"  to  costs.  The  FAA  has  already 
concluded  that  the  fee-setting 
methodology  first  used  in  the  Interim 
Final  Rule  and  then  in  the  Final  Rule 
meets  the  "direct  related"  standard.  The 
FAA  now  finds  that  this  methodology 
also,  necessarily,  meets  the  "reasonably 
related"  standard. 

In  its  discussion  of  the  amendment  of 
the  statutory  standard,  the  Report 
emphasized  that  the  "directly  related" 
standard  "has  been  a  sotirce  of  much 
confusion  and  narrow  interpretation, 
and  has  been  a  primary  cause  of 
recurring  litigation  which  has  frustrated 
and  delayed  the  FAA's  imposition  of  the 
overflight  fees  for  a  number  of  years." 
When  Congress,  as  a  matter  of 
clarification,  changed  the  "directly 
related"  language  to  "reasonably 
related,"  the  Report  indicated  that 
"directly  related"  was  always  intended 
to  be  broadly  construed.  (Consequently, 
the  clew  sig^iificance  of  the  change  in 
the  statutory  language,  coupled  with  the 
new  limitation  on  judicial  review  of 
these  fees,  is  that  Congress  wants  a 
standard  affording  the  agency 
reasonable  latitude  appUed  to  both  the 
Interim  Final  and  the  Final  Rules.  In 
this  regard,  the  Report  specifically  notes 
that  Congress  did  not  "intend  to  require 
revision  of  the  fees"  already 
promulgated,  and  directs  the  FAA  to 
"expeditiously  and  continuously  collect 
the  fees"  as  Congress  always  intended 
since  enactment  of  the  Overflight  Fee 
authorization  in  1996. 

Thus,  the  FAA  believes  that  the  new 
statutory  language  applies  to  the  fees 

Previously  established  by  the  IFR  and 
y  the  Final  Rule  of  August  20,  2001.  In 
the  FAA's  view,  those  fees  were 
properly  established  imder  the  "directly 
related"  standard,  and  the  Congress' 
clarification  of  that  standard  by  the 
change  in  language  to  "reasonably 
related"  necessitates  no  further 
rulemaking.  Even  if  one  were  to 
conclude  that  the  fees  established  in  the 
IFR  and  the  tinai  Rule  of  August  20. 
2001  were  not  "directly  related,"— a 
conclusion  with  which  the  FAA  would 
disagree — the  fees  nevertheless  would 
clearly  meet  the  "reasonably  related" 
standard  to  costs.  Accordingly,  no 
further  rulemaking  would  be  required. 

(2)  By  striking  "Administration's 
costs"  and  inserting  "Administration's 


costs,  as  determined  by  the 
Administrator," 

One  of  the  issues  raised  in  the  current 
litigation  has  been  whether  the  FAA's 
CAS  accurately  captures  the  FAA's  costs 
of  providing  air  traffic  control,  and 
related  services  to  overflying  aircraft. 
Both  the  2001  Act  and  the  Report 
address  this  issue.  First,  by  the  Act, 
stating  that  costs  are  to  be  determined 
solely  by  the  Administrator  as  well  as 
the  determination  is  not  subject  to 
judicial  review.  Then,  by  the  Report 
emphasizing  that  "the  FAA's  costs  upon 
which  the  fees  are  based  are  to  be 
determined  solely  by  the  Administrator. 
This  is  to  clarify  that  the  Administrator 
has  full  authority  to  determine  costs  by 
appropriate  means." 

This  language  explicitly  provides  that 
the  Administrator  may  use  whatever 
methods  or  systems  she  deems 
appropriate  (such  as  the  CAS)  in  making 
cost  determinations  for  fee  setting 
purposes.  It  is  entirely  her  decision. 
While  the  FAA  believes  that  the 
Administrator  could  delegate  this 
authority,  like  other  Administrator 
authorities,  to  others  in  the  FAA,  in  fact 
the  Administrator  i>ersonally  approved 
both  the  Interim  Final  Rule  and  the 
Final  Rule.  Thus,  because  the  costs  for 
Overflight  Fee  ptirposes  have  already 
been  determined  personally  by  the 
Administrator,  both  of  those 
determinations  are  within  the  explicit 
provisions  of  the  revised  statute. 
Therefore,  she  need  make  no  further 
determinations  imder  the  2001  Act  with 
regard  to  either  the  Interim  Final  Rule 
or  the  Final  Rule. 

(3)  By  adding  at  the  end  "The 
Determination  of  such  costs  by  the 
Administrator  is  not  subject  to  judicial 
review." 

This  provision  pertains  solely  to  the 
jurisdiction  of  the  reviewing  covat  and 
thus  is  unrelated  to  the  substance  of  the 
Interim  and  Final  Rules,  the  matter  at 
issue  here.  The  FAA  believes  it  is 
noteworthy,  however,  that  the  provision 
supports  the  decision  of  the  FAA  not  to 
initiate  rulemaking  in  response  to  the 
2001  Act.  (Nearly.  Congress  acted  to 
limit  judicial  review  in  order  to  help 
keep  the  current  rules  in  place  and  to 
allow  the  FAA  to  "expeditiously  and 
continuously  collect  the  fees*  *  *  ■"  , 

In  stmmiary,  based  on  careful  analysis 
of  the  2001  Act  and  all  relevant 
comments,  the  FAA  has  concluded  that 
the  current  Final  Rule  and  Interim  Final 
Rule  comply  fully  with  the  amended 
statutory  standard  for  Overflight  fees. 
The  FAA  has  considered  the  two 
comments  received  during  the  course  of 
the  proceeding,  and  finds^hat  no  furfher 
notice  and  public  comment  is  required 
under  the  Administrative  Procedtire  Act 
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or  was  contemplated  by  the  Congress 
when  it  made  the  statutory  change.  The 
FAA  has  also  concluded  that  an 
additional  round  of  notice  and 
comments  in  the  context  of  a 
rulemaking  proceeding  addressing 
Congress'  recent  changes  to  the  statute 


would  not  be  in  the  public  interest.  As 
the  Conference  Conunittee  Managers' 
Report  says: 

This  amendment  is  not  intended  to  require 
revision  of  the  fees  recently  promulgated  by 
the  FAA  (66  PR  43680,  Aug.  20,  2001)  but 
rather,  to  clarify  longstanding  Congressional 
intent  that  the  FAA  expeditiously  and 


continuously  collect  the  fees  authorized 
under  section  45301(a)  of  title  49. 

Dated:  June  19.  2002. 
Jane  F.  Garvey, 
Administrator. 

(PR  Doc.  02-15825  Filed  6-20-02:  8:45  am] 
BILUNG  COM  4Q1I>-1S-M 


Reader  Aids 


Federal  Register 

Vol.  67.  No.  120 
Friday,  June  21,  2002 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-523-5227 

aids 
Uws  523-5227 

Presidential  Documents 

Executive  orders  and  proclamations  523-5227 

The  United  States  Government  Manual  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-3447 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

TTY  for  the  deaf-and-hard-of-hearing  523-5229 

ELECTRONIC  RESEARCH 

World  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other  publications 
is  located  at:  httpr//www.access.gpo.govMara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access  are  located  at: 
http://www.nara.gov/fiedreg 

E-mail 

FEDREGTOC-L  (Federal  Register  Table  of  Contents  LISTSERV)  is 
an  open  e-mail  service  that  provides  subscribers  with  a  digital 
form  of  the  Federal  Register  Table  of  Contents.  The  digital  form 
of  the  Federal  Register  Table  of  Contents  includes  HTML  and 
PDF  links  to  the  hill  text  of  each  document. 

To  join  or  leave,  go  to  http://list8erv.access.gpo.gov  and  select 
Online  mailing  list  archives,  FEDREGTOC-L,  Join  or  leave  the  list 
(or  chahge  settings);  then  follow  the  instructions. 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  e-mail 
service  that  notifies  subscribers  of  recently  enacted  laws. 

To  subscribe,  go  to  http:/^ydra.gsa.gov/archives/publa%vs-I.htmI 
and  select  foin  or  leave  the  list  (or  change  settings);  then  follow 
the  instructions. 

FEDREGTOC-L  and  PENS  are  mailing  lists  only.  We  cannot 
respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to:  info9fiedreg.nara.gov 

The  Federal  Register  stafi  cannot  interpret  specific  documents  or 
regulations. 

FEDERAL  REGISTER  PAGES  AND  PATE.  JUNE 

38193-38340 3 

38341-38582 4 

38583-^8840 5 

38841-39240 6 

39241-39594 7 

39595-39840 10 

39841-40136 11 

40137-40580 12 

40581-40832 13    • 

40833-41154 14 

41155-41304 17 

41305-41588 18 

41589-41808 19 

41809-42182 20 

42183-42466 21 


CFR  PARTS  AFFECTED  DURING  JUNE 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

3  CFR 


7568 

...38583 

7569 

....38585 

7570 

....39241 

7571 

...39595 

7572 

....40137 

7573 

....40139 

7574 

....42177 

Exacutiva  Orders: 

12345  (Revoked  by 

EO  13265) 

.39841 

13180  (Amended  by 

13264) 

....39243 

13264 f. 

....39243 

13265 

...39841 

13159  (see  Notice  of 

June  18,  2002) 

....42181 

Notices: 

Notice  of  June  18, 

2002 

....42181 

Adiiilnialiatlva  Ordara: 

Presidential 

Determinations: 
No.  2002-19  of  May 

27,2002 39245 

No.  2002-20  of  May 

30,2002 39247 

No.  2002-21  of  June  3, 

2002 40833 

No.  2002-22  Of  June  3, 

2002 40835 

5  CFR 

534 39249 

550 40837 

553 40837 

591 39249 

890 41305 

930 39249 


831 38210 

842 38210 

870 38210 

890 38210 

7  CFR 

271 „ 41589 

272 41589 

273 41589 

275 41589 

277 41589 

300 41155 

301 41307,  41754.  41809, 

41810 

318 41155 

723 41310 

761 41311 

905 40837 

927 39634 

930 39637 

948 40844 


955 

41811 

981 

41816 

1280 

39249 

1467 

39254 

Propoaad  Rulaa: 

319 

40874 

330 

41868 

911 

40876 

987 

40876 

999 

40879 

1033 

39871 

1951 ., 

41869 

8  CFR 

100... 

38341 

103 

212......... 

.38341,39255 

39255 

214 

40581 

236 

238 

.38341,  39255 
39255 

239 

39255 

240 

39255 

241 

39255 

245a 

..._ 38341 

264 

40581 

274a 

38341 

287 

39255 

299 

38341 

Propoaad  ftulaa: 

214 

40985 

241 

38324 

264 

40985 

9CFR 

77 

38841 

10  CFR 

72 

39260 

430 

38324 

Propoaad  Rulaa: 

50 

11  CFR 

100 

104 

109 

.38427,  40622 

..3a^'>3,  40586 
.38353.  40586 
40586 

113 

38353 

Propoaad  Rulaa: 

100 

40681 

12  CFR 

25 - 

38844 

28 

41619 

208 

38844 

369 

38844 

Ch.  IX 

.....39791 

1710 

38361 

Propoaad  Rulaa: 

550 

39886 

551 

39886 

702 

38431 

741 

38431 

11 


Federal  Register /Vol.  67,  No.  120 /Friday,  June  21.  2002 /Reader  Aids 


747 

..38431 

961 

.41872 

1720 

.42200 

13  cm 

121     .... 

fk^ 

..38311 

14  cm 

23  

..39261 

39262 
40687 

39264 

25 

41157 

39 38193.  38371.  38587. 

38849.  38862.  39265.  39267. 
39843.  39844.  40141.  40143. 
40145.  40147.  40589.  41312. 
41315.  41318.  41323.  41818, 
42106,  42183 

71 39473.  40591.  40592. 

40965.41160.41819 

73 41820 

97 38196.  38197.  40694. 

40595 

129 42450 

187 42462 

1260 38855 

39 38212.39311.39314. 

39640.  39900.  40239,  40249. 

40623.  40626,  40894.  41355. 

41357.  41640.  41875.  42202. 
42204.42207 

47 41302 

71 40252.  40627.  40696 

18CPR 

732 38855 

734 38855 

738 38855 

740 38855 

742 38855 

748 38855 

770 38855 

772 38855 

774 38855 

50 38445 

18  cm 

305 39269 

17  cm 

3 38889.41166 

1 1 39473 

40 38379 

232 41877 

240 38610.  38642.  38647. 

41877 
249 41877 

18  cm 

35 39272 

284 39315 

i»cm 

10 39286 

12 38877 

133 39321 

141 39322 

151 39322 

201 38614 

204 38814 

206 . 38614 


207 

38614 

20  cm 

416 

38381 

218 

•mm: 

41206 

220 

- 

......41206 

225 

41205 

404 

39904 

416 

30904 

21  cm 

3S2      ... 

41821 

510     

41823 

522 

;...41823 

529 

41823 

82? 

38878 

884 

40848 

101 

IMn: 

38913 

201 

41380 

211 

41360 

312 

41642 

601 

41360 

880 

41890 

22  cm 

41 

.38892,40849 

42 

.38892.40849 

23  cm 

172 

40149 

PfOpOSM 

450     ..  . 

RuIm: 

41648 

24  cm 

200 

.39238 

1006 

.40774.  42185 

1007 

245 

RutoK 

..40774,  42185 
41582 

28  cm 

502 

41186 

26  cm 

1 

..38199-  40157.  41324 

301 

1 

RuIm: 

.38214. 

.41653 

.41324,  41621 
40629,40896, 

41362 

41 

,  41892.  42210 
38913 

48 

38913 

145 

38913 

301 

..39915.  41362.  41892 

602 

41892 

27  cm 

4 

RuIm: 

38915 

28  cm 

106 

41140 

16 

RutaK 

39838 

105 

41147 

29  cm 

1979 

40697 

4022 

40850 

4044 

40850 

PlUfMMM 

35 

IRutaK 

38630 

SO  cm 

18 

38384 

42..-. 42314 

44 38384 

46 38384,  42314 

47 42314 

48 38384,  42314 

49 38384 

56 38384,42314 

57 38384,  42314 

70 38384 

71 38384 

75 38384 

77 - 42314 

90 38384 

917 39290.  41622 

926 41825 

PrapoMdRulM: 

875 41756 

917 41653 

950 - 41656 

31  cm 

917 38446.  38621.  38917. 

38919 

31  cm 


1 .40253 

501 41658 

32  cm 

PrapoMd  RuIm: 

199 40597 

320 38448 

806b 38450 

33  cm 

1 38386,41329 

3 41329 

26 .....41329 

81 41 329 

89 41329 

100 41829.  41830,  41832, 

41834 

110 41329 

117 38388,  40606,  41 174, 

41329 

120 41329 

127 41329 

128 .* 41329 

148 41329 

151 41329 

153 41329 

154 41329 

155..... 41329 

156 41329 

157 41329 

158 41329 

159 - 41329 

180 41329 

164 41329 

165 38388.  38390.  38394. 

38590.  38593.  38595.  39292. 
39294.  39296,  39299,  39597, 
39598.  39600.  39846,  39648, 
39850.  39852.  40162.  40608. 
40610,  40611.  40613,  40615, 
40617,  40851.  40853.  40854. 
40856.  40858.  40859,  40861, 
40863,  40865,  41175,  41177, 
41329,  41334.  41335,  41337. 
41339.  41341.  41625.  41836. 
41838,  41845 


110 38625 

155 40254 

160 ~ 41669 


165 38451.  39917,  39919, 

39922.39924.41911 

36  cm 

242..... 42185 

1230 39473 

Pfoposso  Ruwftc 

1190 41206 

1191 41206 

38  cm 

3 40867 

17 41178 

PrapoMd  RuIm: 

20 40255 

39  cm 

20 38596 

111 40164 

40  cm 

19 41343 

27 ;. 41343 

51 39602 

52 38396,  38894,  39473, 

39616.  39619.  39854,  39856, 
39658,  40667,  41840 

61 39622 

62 39628.41179 

63 38200.  39301,  39622, 

39794,  40044.  40478.  40578, 
40814.41118 

70 39630 

71 38328 

72 40394 

75 40394 

80 ...38338.  38398.  40169 

144 38403,  39584 

146 38403 

180 38407.  38600.  40185. 

40189.  40196.  40203.  40211. 

40219.  41628.  41802.  41843. 

42392 

261 42187 

271 38418,40229 

PfopoMd  RulM. 

9 41668 

19 41363 

27 41363 

52 38218,  38453.  38626. 

38630.  38924.  39658.  39659. 
39926,  39927,  40891.  41914 

61 39661 

62 39661 

63 38810,  39324,  39661, 

41125,  41136,  41138,  42103. 
42400 

70 39662 

80 38453.  40256 

122 41668 

123 41668 

124 41668 

125 41668 

300 41914 

141 38222 

258 39662 

260 39927.  40508 

261 39927.  40508 

264 40508 

268 40508 

270 40508 

271 40260,  41207 

273 40508 

300 39326 

413 38752 

433 38752 


Federal  Register / Vol.  67,  No.  120 /Friday,  June  21,  2002 /Reader  Aids 


iii 


438 38752 

463 38752 

464 38752 

467; „ 38752 

471 38752 

41  cm 

Ch.  301 38604 

101-9 38896 

101-192 38896 

42  cm 

400 40988.  40989 

430 40988,  40989 

431 40988,  40989 

434 40988.  40989 

435 40988,  40989 

438 40988,  40989 

440 40988,  40989 

447 40988,  40989 

43  cm 

422 38418 

3730 38203 

3820 38203 

3830 38203 

3850 38203 

45  cm 

1626 42198 

46  cm 

45 41847 


502 39858 

503 39858 

515 39858 

520 39858 

530 39858 

535....: 39858 

540 39858 

550 39858 

551 39858 

555 .39858 

560 39858 

298.. „40260 

47  cm 

1 41847 

2 39307.  39862,  41847 

15 38903.  39632 

25 39307.  39308.  39862 

27 41847 

52 40619 

54 41862 

63 41181 

64 39863 

73 38206.  38207.  38423. 

39864,  42198 

76 40870 

87 39862,41847 

90 41847 

95 41847 

301 41182 


PrapoMd  RuIm: 

2 40898 

32 „ 42211 

53 .42211 

64 39929.  4221 1 

73 38244.  38456.  38924. 

39932.  39933,  39934,  39935. 

40632,  40907.  41363.  41364. 

42215,  42216 

97 40896 

48  cm 

rnjpQXd  Rutos; 

Ch.  1 42172 

2 .42174 

29 38552 

31 40136.42174 

35 42174 

52 38552 

1813 38904 

1847 38908 

1852 38904.  38909 

49  cm 

350 41186 

385 41196 

571 38704,  41348 

590 38704 

595 38423 

624 40100.41579 

1540 41635 

1544 41635 


571 41365 

50  cm 

11 38208 

16 39865 

17 40790.41367 

37 38208 

100 42185 

222 41196 

223 41196 

600 ^ .40870 

635 ...39869 

648 38608.  38909 

660 39632.  40232.  40870 

679 40621,41639 

Proposed  Rutos: 

17 39106.  39206.  39936, 

.40633.  40657.  41669.  41918, 
42217 

18 39668 

20 40128 

25 : ,.41918 

32 „ 41918 

223 ...38459.  39328.  40679 

224 39328 

226 39106.  40679 

622 40263 

648 39329.  41936 

660 38245.  39330 

679 40680 


IV 


Fadwal  Ragitter/Vol.  67.  No.  120 /Friday.  June  21,  2002 /Reader  Aids 


REMHiOERS 

Th«  items  in  this  list  were 
adtlonaHy  conptled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  trom 
this  list  has  no  legal 
significance. 

RULES  OOINQ  INTO 
EFFECT  JUNE  21.  2002 

ENVMONMCNTAL 
PflOTECTION  AOENCY 

Hazardous  waste: 
Identification  and  Mating— 
Exduaions:  published  6- 
21-02 
Pesticides;  toterances  in  food, 
animal  feeds,  and  raw 
agricultural  conwnoditiea: 
Nomenclature  ctianges: 
technical  amendments; 
pubNahed  ft-21-oe 

TIUNSPOflTATlON 
OEPARTMEHT 
Coeet  Quafd 
Drawbridge  operatlOTw: 

Texas:  published  5-22-02 
TRANSPORTATION 
OEFARTMENT 


Air  carrier  certification  and 
operations: 
Foreign  operated  transport    . 

category  airptanes; 

WightdecK  security 

concerns;  published  6-21- 

oe 

Airworthiness  directives: 
Raytheon;  published  5-9-02 
Roia-Royce  pic;  published 
6^-02 

TRANSPORTATION 

DEPARTMENT 

Suftaoe  TraneputlaAkm 


Practtoe  and  procedure: 
Complaini  and  investigation 

procedures — 

Arbitration;  various 
matlars  relating  to  use 
as  effective  means  of 
reaoiving  diifXJlsa 
subject  to  Board's 
jurisdiction:  published  5- 
26-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
OCPARTMCNT 


Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 


Bnjceliosis  in  cattle  and 

bisorv— 

Rodeo  buNs;  testing 
requirement  eliminated: 
comments  due  by  6-24- 
02:  published  4-25-02 
(FR  02-10110] 

AQRICULTURe 

DEPARTMENT 

Rural  UtUMea  Sarvloe 

Electric  loans: 
RUS  operational  controls: 
exceptiorw  urxtor  Section 
306E  of  the  RE  Act: 
comments  due  by  6-24- 
02:  published  5-24-02  (FR 
02-13102] 

AORICULTURC 
DEPARTMENT 

Highly  erodtt)le  land  and 
wetland  conservation: 
Categorical  minimal  effect 
exemptions;  comments 
due  by  6-24-02;  published 
4-23-02  [FR  02-09700] 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Almoapheric  Admintatrallon 

Fishery  conservation  and 
management: 
Alasiw;  fisheries  of 
Exclusive  Economic 
Zone- 
Pacific  haNbul  and  red 
king  crab:  comments 
due  by  6-27-02: 
published  5-26-02  [FR 
02-13255] 
Marirte  mammals: 
See  turtle  oonsen«tion— 
Shrimp  trawling 
requirements;  Atlantic 
waters:  turtle  excluder 
devices:  comments  due 
by  6-24-02:  published 
5-3O0e  [FR  02-13564] 

COMMODITY  FUTURES 
TRADINO  COMMWilON 
CommodHy  Futures 

Modernization  Act: 

implementation: 

Trading  facilities  and 
deering  orgarWzatiorts: 
new  regulatory  framewortc 
amendments;  comments 
due  by  6-25-02;  published 
4-26^  [FR  02-10031] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Berry  Amendment: 
codification  and 
nKxMicatton:  comments 
due  by  6-25-02;  published 
4-26^)2  [FR  02-10094] 

Foreign  miWary  sales 
customer  involvement: 
comments  due  by  6-25- 
02;  pubished  4-26-02  [FR 
02-10093] 

Purchaaes  trom  required 
source;  oompetilion 


requirements:  comments 
due  by  6-25^;  published 
4-26-02  [FR  02-10097] 
Federal  Acquisition  Regulation 
(FAR): 

Compensation  cost  principle: 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09665] 
DEFENSE  DEPARTMENT 
EnflnMra  Corps 
Natural  disaster  procedures: 
preparedness,  response, 
and  recovery  activities: 
comments  due  t>y  6-26-02; 
published  A-2&-02  [FR  02- 
10124] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous: 
national  emission  standards: 
Metal  furniture  surface 

ooatmg  operations; 

oomntents  due  by  6-24- 

02;  pubished  4-24-02  [FR 

02-07224] 

Miscellaneous  organic 
chemical  and  coating 
manufacturing:  comments 
due  by  6-2602:  published 
5-1-02  [FR  02-10728] 

Municipal  solid  waste 
landMs;  comments  due 
by  6-24-02;  published  5- 
2^02  [FR  02-12845] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States:  air  quality  planning 
purposes;  desigriation  of 


Wiaconsin:  oomntents  due 
by  6-28-02:  published  5- 
29-02  [FR  02-13112] 

Air  quality  implementation 
plans:  approval  and 
promulgation;  varioua 
States: 
CaMomia;  comments  due  by 

6-24-02:  published  5-23- 

02  [FR  02-12839] 
Colorado;  comments  due  by 

6-24^)2:  published  5-23- 

02  [FR  02-12965] 
Illinois;  comments  due  by  6- 

28-02;  pubished  5-29-Oe 

[FR  Oe-13246] 

Maryland:  comments  due  by 

6-27-02:  pubished  &i28- 

02  [FR  02-13110] 
Nebraska;  commente  due  by 

6-28-02;  pubished  5-29- 

02  [FR  02-13248] 
Penrtsylvania;  comments 

due  by  6-24-02;  pubished 

B-23-0Z  [FR  02-12837] 
Air  quaOty  planning  purposes; 
designatmn  of  areas: 
Alaska:  comments  due  by 

6-24-02;  pubished  5-23- 

02  [FR  02-12966] 


Hazardous  waste: 
Land  disposal  re8trictk)n»— 
Chemical  Waste 
Management,  Inc., 
Kettleman  City.  CA; 
treatment  variance; 
comments  due  by  6-27- 
02;  pubished  5-28-02 
[FR  02-13114] 
Chemical  Waste 
Management,  inc., 
Kettleman  City.  CA: 
treatment  variance; 
comments  due  by  6-27- 
02;  published  5-26-02 
[FR  02-13115] 
SoM  wastes: 
Hazardous  oil-bearing 
secondary  materials  from 
petroleum  refining  industry 
and  oltwr  materials 
processed  in  gasification 
system  to  produce 
synttiesis  gas;  comments 
due  by  6-24-02;  published 
3-25-02  [FR  02-07097] 
Water  pdution;  effluent 
guidelines  for  point  source 
categories: 

Meat  and  poultry  products 
processing  facilities; 
comments  due  by  6-25- 
02;  pubished  4-24-02  [FR 
02-10040] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  teieviskNi  stations;  table 
of  assignments: 
CaNfomia;  comments  due  by 

6-24-02;  published  5-15- 

02  [FR  02-11980] 
Georgia;  conunents  due  by 

6-24-02;  pubished  5-10- 

02  [FR  02-11672] 
Michigan;  comments  due  by 

6-24-02;  published  5-9-02 

[FR  02-11606] 
New  Yortc  comments  due 

by  6-24-02;  pubished  5-9- 

02  [FR  02-11607] 
Texas:  comments  due  t>y  6- 

24-02;  pubished  5-9-02 

[FR  02-1 1609] 
FEDERAL  TRADE 


Telemariwling  sales  njie 
User  lees;  oontments  due 
by  6-28^:  pubished  5- 
29-02  [FR  02-13320] 

GENERAL  SERVICES 
ADMMBTRATION 

Federal  Acquisition  Regulatkx) 
(FAR): 

Compensation  cost  principle; 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09665] 
INTERIOR  DEPARTMENT 
Fiah  and  WMdllfe  Service 
Endangered  and  threatened 
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Critical  habitat 
desigrtatkxis— 
Plant  species  from  Kauai 
and  Niihau,  HI; 
comments  due  by  6-27- 
02;  published  5-28-02 
[FR  02-13189] 
INTERNATIONAL  TRADE 
COMMISSION 
Practice  and  procedure: 
Filing  of  documents  in 
electronic  form  instead  of 
in  paper  fcxm;  comments 
due  by  6-25-02;  published 
4-26-02  [FR  02-10346] 

LABOR  DEPARTMENT 
Mine  Safety  and  HeaMi 


Coal  mine  and  metal  and 
nonmetal  mine  safety  and 
health: 
Asbestos  exposure: 

measuring  and  controlling; 

pubic  meetings; 

comments  due  by  6-27- 

02;  published  3-29-02  [FR 

02-07467] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Compensatkxi  cost  principle; 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09665] 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitkxts: 
Nuclear  Energy  Institute; 

comments  due  by  6-24- 

02;  published  4-8-02  [FR 

02-06386] 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
Management  transactions; 

Form  8-K  disctosure; 

conwnents  due  t>y  6-24- 

02;  published  4-23-02  [FR 

02-00455] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenvays  safety: 
Boston  Harbor,  Weymouth 
Fore  River,  and  Salem 
HartMr,  MA;  safety  and 
security  zones;  comments 
due  by  6-28-02;  published 
4-29-02  [FR  02-10407] 

Lake  Erie,  Perry,  OH; 
security  zone;  comments 


due  by  6-24-02;  published 
5-24-02  [FR  02-13137] 

Regattas  and  marine  parades: 
St.  Mary's  Seahawk  Sprint; 
comments  due  by  6-24- 
02;  published  3-26-02  [FR 
02-07233] 
Volvo  Ocean  Race; 
comments  due  by  6-24- 
02;  published  3-26-02  [FR 
02-07232] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Ailinlniatrstion 

Ainvorthtness  directives: 
AirtMjs;  comments  due  by  6- 
24-02;  published  5-23-02 
[FR  02-12948] 
Boeing;  comments  due  by 
6-24-02;  pubished  4-23- 
02  [FR  02-09570] 
Eurocopler  France; 
comments  due  t>y  6-24- 
02;  published  4-23-02  [FR 
02-09728] 
Schweizer  Aircraft  Corp.; 
comments  due  by  6-24- 
02;  published  4-23-02  [FR 
02-09729] 
Ainworthiness  standards: 
Special  conditnns— 
AvMyne  Corp.;  comments 
due  by  6-24-02; 
pubished  5-24^)2  [FR 
02-13131] 
FairchiM  Domier  GmbH 
Model  728-100  airplane; 
comments  due  by  6-28- 
02;  published  5-14-02 
[FR  02-12023] 

Israel  Aircraft  Industries 
Model  1 124  airplane; 
comments  due  by  6-24- 
02;  published  5-24-02 
[FR  02-13132] 

Mirage  PA-46-350P 
airplane;  comments  due 
by  6-24-02;  published 
5-24-02  [FR  02-13133] 
Class  E  airspace;  comments 
due  by  6-27-02;  published  . 
5-13-02  [FR  02-11775] 

TREASURY  DEPARTMENT 

Fiscal  Ssrvlos 

Marketable  book-entry 
Treasury  biNs,  notes,  and 
t)onds:  net  k>ng  positran  and 
appitoatkxi  of  35  percent 
limit;  reporting  requirements; 
comments  due  by  6-28-02; 
published  4-29-02  [FR  02- 
10547] 


Practice  and  procedure: 
Checks  drawn  on  United 
States  Treasury: 
erxlorsement  and 
payment:  comments  due 
by  6-24-02;  published  5- 
24-02  [FR  02-13033] 

TREASURY  DEPARTMENT 


Income  taxes: 

Basis  of  partner's  interest; 
determinatkxi;  comments 
due  by  6-27-02;  published 
3-29-02  [FR  02-07650] 

TREASURY  DEPARTMENT 
Thrift  Supervielon  Office 
Alternative  Mortgage 

Transactkxi  Parity  Act; 

preemplnn;  comments  due 

by  6-24-02:  pubished  4-25- 

02  [FR  02-10126] 

LIST  OF  PUBLIC  LAWS 

-This  is  a  continuing  M  of 
pubic  biNs  from  ttw  current 
session  of  Congress  wtuch 
have  become  Federal  laws.  It 
may  be  used  in  oortjunctnn 
with  "PLUS"  (Pubic  Laws 
Update  Sennoe)  on  202-523- 
6641.  This  list  is  also 
available  online  at  httpy/ 
www.nan.gov/fedreg/ 
plawcurr.Mml. 

The  text  of  laws  is  not 
pubished  in  the  Federal 
naBistsr  but  may  be  ordered 
in  "sip  law"  (indivklual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offk»,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  wiH  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  hnp:// 
www.access.gpo.gov/nara/ 
naraMS.Mml.  Some  laws  may 
not  yet  be  available. 

H.R.  13e6/P.L.  107-190 

To  designate  the  United 
Stales  Post  Office  buikling 
kxated  at  3101  West 
Sunftower  Avenue  in  Santa 
Ana,  CaHfomia,  as  the  "Hector 
G.  Godinez  Post  Office 
Buikling".  (June  18,  2002;  116 
Stat.  710) 

H.R.  1374/P.L.  107-191 

To  designate  the  facility  of  the 
United  States  Postal  Servne 


located  at  600  Calumet  Street 
in  Lake  Linden,  Michigan,  as 
the  "Philip  E.  Ruppe  Poet 
Offtoe  Buikling".  (June  18. 
2002;  116  Stat.  711) 

HJI.  378WP.L.  107-192 

To  designate  the  facHty  of  the 
United  States  Postal  Sennoe 
ktcated  at  2829  Commercial 
Way  in  Rock  Springs, 
Wyoming,  as  ttie  "Teno 
Roncalo  Poet  Offwe  BuMing". 
(June  18,2002;  116  StaL 
712) 

H.R.  3960^4.  107-1S3 

To  designate  ttte  facility  of  the 
United  States  Postal  Sennce 
kx»tod  at  3719  Highway  4  in 
Jay,  Ftorida,  as  the  "Joseph 
W.  Westmoreland  Post  OfKoe 
Buikling".  (June  18,  2002;  116 
Stat.  713) 

H.R.  44MIPJL.  107-194 

To  designate  the  facUty  of  the 
United  States  Postal  Sennce 
tocated  at  1590  East  Joyce 
Boulevard  in  FayetteviNe, 
Arttansas,  as  ttw  "Clarertoe  B. 
Craft  Poet  (Mob  Bulding". 
(June  16,  2002;  116  Stal. 
714) 

H.R.  4SMyPJ_  107-196 

Auction  Reform  Act  of  2002 
(June  19,2002;  116  Stat. 
715) 

Last  List  Juiw  IS.  2002 


PubHc  Lmm  Electronic 
(PENS) 


PENS  is  a  free  otoctroriic  mail 
notification  service  of  rwwiy 
enacted  pubic  laws.  To 
subsciHie,  go  to  hop:// 
hydn.g8a.gov/aichives/ 
publaiws-l.html  or  send  E-mail 
to  llalaarv#llslearvja8a.nov 
with  ttte  folowirtg  text 
message: 

SUBSCRIBE  PUBLAWS^ 

Your  Narrte. 

Nols:  This  servne  is  strictly 
for  E-mail  notifk»tkxi  of  new 
laws.  The  text  of  laws  is  not 
availaiite  through  this  service. 
PENS  cannot  resporxf  to 
spedfk:  inquiries  sent  to  this 
address. 


OrdmrMowl 

The  United  Stetes  GovvmnMnt  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  die  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizauons  in  which  the  United  Stales  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  teleptkone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contractt  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lisU 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4. 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 


$41  P«rcopy 


Superintendent  of  Documents  PublkatkHis  Order  Form 


•7917 

D  YES.  please  send  me copietof  TWUaitedStrtM  Guu  imm  lit  Mm— 12001/2002. 

S/N  069-000-00134-3  at  $41  ($31.23  foreifn)  each. 

Total  coat  of  my  order  is  $ 


Ctmig»yoiircidm: 

To  fax  yow  ordcn  (2t2)  512-225* 
your  orien  (202)  512-lSM 


(PInM  lyp*  or  yriai) 


mUnm/mitMae 


Oiy.Saii.  ZIP  cadi 


OiytMM  plMM  McKMkaf  ma  code 
nRhMtonkr 


,  a  a 


•■d  fc—^Mf  and  is  subject  to  change. 

MtHMdafPliyaMat: 

n  Check  Payable  to  the  Superintendent  of  Documents  ^ 
□  GPO  Deposit  Account        I    I    I    I    I    I    I    l-fl 
CH  VISA      D  MasterCard  Account ^^ 

M  I  I  I  I  I  I  I  I  I  I  M  I  I  I  I  m 

(— I — I — I — I  Thamkyomfor 

I     I     I     I     1       (CMdkcaidapiraiieadHe)  four  ordtrl 


AMkommg  H| 


9101 


Mail  To:  Superiniendeot  of  Documenu 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


IXJxUajuvm  <PbUuM»^k^^ 


Public  Papers 
of  the 
Presidents 
of  tlie 
United  States 


Vniliam  J.  Clinton 

1993 

(Book  I) $61.00 

1998 

(Book  n) .tS1.00 

1994 

(Book  I) .156.00 

1994 

(Book  n) $52.(ra 

1995 

(Book  I) $60.00 

1995 

(Book  n) $66.00 

1996 

(Book  I) J66.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) 474.00 

1998 

(Book  u)  .......•.••.•••.  .$75.00 

1909 

(Book  I) $71.00 

1999 

(Book  U) $75.00 

2000-2001 

(Book  I) J68.50 

2000-2001 

(Book  n) $63.00 

2000-2001 

(Book  m)  475.00 

Publuhed  t>y  the  OfBce  of  the  Fedoal  Regiaier, 
Natkmal  Archivet  Mid  Records  Administntioii 

Mail  order  to: 

Sitperintendent  of  Doctunents 

P.O.  Box  371954,  Piosburgh.  PA  ("«•  m«) 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


WMkly  CompUalion  of 

Presidential 
Documents 


^ 


r  13.  IM 
Vblulna  33— Nunibat  2 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  ar>d  announcements.  It 
contains  the  full  text  of  the 
President's  puMic  speeches, 
statements,  messages  to 
Cor)gress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weeldy  Compilation  carries  a 
MoTKJay  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  sutmiitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  ar)d  a 


digest  of  other  Presklential 
activities  and  White  House 
annour)cements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Arehlvee  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Octfif  ProoMSvtQ  Codi- 

*  5420 


Charge  your  ordtr.  (^^BinB* 
ItaEatyt  I^SI  bdU 

To  fax  your  orders  (202)  512-2250 

Plione  your  orders  (202)  512-1800 


n  YES,  please  enter one  year  subscriptions  for  the  Wecitly  Compilatioa  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

n  $151.00  First  aass  Mail         □  $92.00  Regular  Mail 
Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


The  total  cost  of  my  order  is  $ 

Intemational  customers  please  add  25%. 


Company  or  personaJ  naoie 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
□  GPO  Deposit  Account         I     I     I     I     I     I     I    l-H 


Street  address 


I     I  VISA       CH  MastciCard  Account 

m 


n 


City,  Slate.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
Maywc 


YES     NO 

DD 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


4A» 


Would  you  like 
to  know. . . 

if  any  changes  have  t>een  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  t>een  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscrit>e  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  t>oth. 

LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
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The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  ofTicial  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
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Ch.  IS)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  tne  ofTicial  edition. 
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interest. 
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Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

Tha  Mai  of  tha  National  Archivaa  and  Records  Administration 
authenticates  the  Federal  Racister  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Recister  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  CPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  use.  4101  and  1  CFR  5  10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Recister  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2.  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Recister 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Ru^er  at  http:/ 
/www. acces.s. gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.acces8.gpo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  mcxJem.  When  using  Telnet  or  modem,  type  swais, 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccessdgpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-88S-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  orice  for  the  Federal  Recister  paper 
edition  is  S699,  or  »764  for  a  combined  Federal  Racister.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (I^A) 
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postage  and  handling.  International  customers  please  add  25%  for 
torewi  handlins.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  cnarge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 
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TiUe  3— 

The  President 


Presidential  Documents 


Executive  Order  13266  of  June  20,  2002 
Activities  To  Promote  Personal  Fitness 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  improve  the  efficiency 
and  coordination  of  Federal  poUcies  related  to  personal  fitness  of  the  general 
public,  it  is  hereby  ordered  as  follows: 

Section  1.  Policy.  This  order  is  issued  consistent  with  the  following  findings 
and  principles: 

(a)  Growing  scientific  evidence  indicates  that  an  increasing  number  of 
Americans  are  suffering  from  negligible  physical  activity,  poor  dietary  habits, 
insufficient  utilization  of  preventive  health  screenings,  and  engaging  in  risky 
behaviors  such  as  abuse  of  alcohol,  tobacco,  and  drugs. 

(b)  Existing  information  on  the  importance  of  appropriate  physical  activity,  • 
diet, -preventive  health  screenings,  and  avoiding  harmful  substances  is  often 
not  received  by  the  public,  or,  if  received,  is  not  acted  on  sufficiently. 

(c)  Individuals  of  all  ages,  locations,  and  levels  of  personal  fitness  can 
benefit  from  some  level  of  appropriate  physical  activity,  dietary  guidance, 
preventive  health  screening,  and  making  healthy  choices. 

(d)  While  personal  fitness  is  an  individual  responsibility,  the  Federal 
Government  may,  within  the  authority  and  funds  otherwise  available,  expand 
the  opportimities  for  individuals  to  empower  themselves  to  improve  their 
general  health.  Such  opportvmities  may  include  improving  the  flow  of  infor- 
mation about  personal  fitness,  assisting  in  the  utilization  of  that  information, 
increasing  the  accessibility  of  resources  for  physical  activity,  and  reducing 
barriers  to  achieving  good  personal  fitness. 

Sec.  2.  Agency  Responsibilities  in  Promoting  Personal  Fitness. 

(a)  The  Secretaries  of  Agriculture,  Education,  Health  and  Human  Services 
(HHS),  Housing  and  Urban  Development,  Interior,  Labor,  Transportation, 
and  Veterans  Affairs,  and  the  Director  of  the  Office  of  National  Drug  Policy 
shall  review  and  evaluate  the  policies,  programs,  and  regulations  of  their 
respective  departments  and  offices  that  in  any  way  relate  to  the  personal 
fitness  of  the  general  public.  Based  on  that  review,  the  Secretaries  and 
the  Director  shall  determine  whether  existing  policies,  programs,  and  regula- 
tions of  their  respective  departments  and  offices  should  be  modified  or 
whether  new  policies  or  programs  could  be  implemented.  These  new  policies 
and  programs  shall  be  consistent  with  otherwise  available  authority  and 
appropriated  funds,  and  shall  improve  the  Federal  Government's  assistance 
of  individuals,  private  organizations,  and  State  and  local  governments  to 
(i)  increase  physical-  activity;  (ii)  promote  responsible  dietary  habits;  (iii) 
increase  utilization  of  preventive  health  screenings;  and  (iv)  encourage 
healthy  choices  concerning  alcohol,  tobacco,  drugs,  and  safety  among  the 
general  public. 

(b)  Each  department  and  office  included  in  section  2(a)  shall  report  to 
the  President,  through  the  Secretary  of  Health  and  Human  Services,  its 
proposed  actions  within  90  days  of  the  date  of  this  order. 

(c)  There  shall  be  a  Personal  Fitness  Interagency  Working  Group  (Working 
Group),  composed  of  the  Secretaries  or  Director  of  the  departments  and 
office  included  in  section  2(a)  (or  their  designees)  and  chaired  by  the  Sec- 
retary of  HHS  or  his  designee,  hi  order  to  improve  efficiency  through  informa- 
tion sharing  and  to  eliminate  waste  and  overlap,  the  Working  Group  shall 
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work  to  ensure  the  cooperation  of  Federal  agencies  in  coordinating  Federal 
personal  fitness  activities.  The  Working  Group  shall  meet  subject  to  the 
call  of  the  Chair,  but  not  less  than  twice  a  year.  The  Department  of  Health 
and  Human  Services  shall  provide  such  administrative  support  to  the  Work- 
ing Group  as  the  Secretary  of  HHS  deems  necessary.  Each  member  of  the 
Working  Group  shall  be  a  full-time  or  permanent  part-time  officer  or  em- 
ployee of  the  Federal  Government. 

Sec.  3.  General  Provisions.  This  order  is  intended  only  to  improve  the 
internal  management  of  the  executive  branch  and  it  is  not  intended  to, 
and  does  not,  create  any  right,  benefit,  trust,  or  responsibility,  substantive 
or  procedural,  enforceable  at  law  or  equity  by  a  party  against  the  United 
'States,  its  departments,  agencies  or  entitie»,  its  officers  or  employees,  or 
any  person. 


t^ 


THE  WHITE  HOUSE. 
June  20,  2002. 
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Presidential  Documents 


Executive  Order  13267  of  June  2D,  2002 

Establishing  a  Transition  Planning  Office  for  the  Department 
of  Homeland  Security  Within  the  Office  of  Management  and 
Budget 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  it  is  hereby  ordered  as  follows: 

Section  1,  Establishment.  I  hereby  establish  within  the  Office  of  Management 
and  Budget  (OMB)  a  Transition  Planning  Office  for  the  Department  of  Home- 
land Security  (the  "Transition  Planning  Office"),  to  be  headed  by  the  Director 
of  the  Transition  Planning  Office  for  the  Department  of  Homeland  Security 
(the  "Director  for  Transition  Planning"). 

Sec.  2.  Missions.  The  missions  of  the  Transition  Planning  Office  shall  be 
to: 

(a)  coordinate,  guide,  and  conduct  transition  and  related  planning  through- 
out the  executive  branch  of  the  United  States  Government  in  preparation 
for  establishment  of  the  proposed  Department  of  Homeland  Security;  and 

(b)  consistent  with  Presidential  guidance,  work  with  the  Congress  as  it 
considers  legislation  to  establish  that  Department. 

Sec.  3.  Administration,  (a}  The  Director  of  OMB  shall  ensure  that  the  Transi- 
tion Planning  Office  receives  appropriate  personnel  (including  detailees  and 
assignees,  as  appropriate),  funding,  and  administrative  support  for  the  Office, 
subject  to  the  availability  of  appropriations.  The  Director  of  OMB  is  author- 
ized to  make  expenditures  imder  section  522  of  title  31,  United  States 
Code,  as  may  be  appropriate  to  carry  out  this  order. 

(b)  If  an  individual  who  is  an  Assistant  to  the  President  is  appointed 
to  serve  simultaneously  as  Director  for  Transition  Planning,  the  functioning, 
personnel,  funds,  records,  and  property  of  the  office  of  the  Assistant  to 
the  President  and  the  office  of  the  Director  for  Transition  Planning  shall 
be  kept  separate  in  the  same  manner  as  if  the  two  offices  were  headed 
by  two  different  individuals. 

Sec.  4.  Other  Departments  and  Agencies.  This  order  does  not  alter  the 
existing  authorities  of  United  States  Government  departments  and  agencies. 
In  carrying  out  the  missions  set  forth  in  section  2  of  this  order,  all  executive 
departments  and  agencies  are  directed  to  assist  the  Director  for  Transition 
Planning  and  the  Transition  Planning  Office  to  the  extent  permitted  by 
law. 
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Sec.  5.  Termination.  The  Transition  Planning  Office,  and  all  the  authorities 
of  this  order,  shall  terminate  within  90  days  after  the  date  on  which  legisla- 
tion creating  the  Department  of  Homeland  Security  is  enacted,  or  within 
1  year  of  the  date  of  this  order,  whichever  occurs  first. 


t^ 
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THE  WHITE  HOUSE, 
June  20,  2002. 
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Rules  and  Regulations 
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50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttie  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart989 

[Doclwt  No.  FV02-989-5  IFR] 

Ralains  Produced  From  Grapes  Grown 
in  Califomia;  Additional  Opportunity 
for  Participation  In  2002  Raiain 
Diversion  Program 

agency:  Agricultural  Marlceting  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  rule  allows  producers  an 
additional  opportunity  to  participate  in 
the  2002  raisin  diversion  program 
(RDF).  The  RDP  is  authorized  imder  the 
Federal  marketing  order  for  Califomia 
raisins  (order).  The  order  regulates  the 
handling  of  raisins  produced  from 
grapes  grown  in  Califomia  and  is 
administered  locally  by  the  Raisin 
Administrative  Committee  (RAC).  This 
action  is  intended  to  help  reduce  the 
burdensome  oversupply  affecting  the 
Califomia  raisin  industry. 
DATES:  Effective  June  25,  2002. 
Comments  received  by  July  9,  2002,  will 
be  considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk.  Marketing 
Order  Administration  Branch,  Fmit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
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can  be  viewed  at:  http:// 
www.ams.  usda.gov/fv/moab.htmI. 
FOR  FurrrHER  information  contact: 
Maureen  T.  Pello,  Senior  Marketing 
Specialist,  Califomia  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  Califomia  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fmit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerbei@usda.gov. 
SUPPLEMENTARY  INFORMATION:  This  mle 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989), 
both  as  amended,  regulating  the 
handling  of  raisins  produced  fi'om 
grapes  grown  in  Califomia,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  mle  in 
conformance  with  Executive  Order 
12866. 

This  mle  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  mle  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  mle. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 


on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  iiihabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  mling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

A  2002  RDP  for  Natural  (sun-dried) 
Seedless  (NS)  raisins  was  established  in 
November  2001.  A  total  of  54,086  tons 
of  2001  crop  reserve  raisins  was 
allocated  to  the  program.  This  rule 
allows  producers  an  additional 
opportunity  to  participate  in  the  2002 
RDP.  An  additional  25,000  tons  of  2001 
crop  reserve  raisins  has  been  allocated 
to  the  RDP.  The  additional  program  is 
applicable  to  producers  who  agree  to 
remove  vines  from  production,  and  is 
intended  to  help  the  industry  reduce  its 
burdensome  oversupply.  The  action  was 
recommended  by  the  RAC  at  a  meeting 
on  May  30,  2002,  by  a  vote  of  45  in 
favor,  1  opposed  (member  opposed 
because  the  program  did  not  provide  for 
a  moratorium  on  replanting),  and  1 
abstained. 

Volume  Regulation  ProTisions 

The  order  provides  authority  for 
volume  regulation  designed  to  promote 
orderly  marketing  conditions,  stabilize 
prices  and  supplies,  and  improve 
producer  retiuus.  When  volume 
regulation  is  in  effect,  a  certain 
percentage  of  the  Califomia  raisin  crop 
may  be  sold  by  handlers  to  any  market 
(free  tonnage)  while  the  remaining 
percentage  must  be  held  by  handlers  in 
a  reserve  pool  (reserve)  for  the  account 
of  the  RAC.  Reserve  raisins  are  disposed 
of  through  various  prognuns  authorized 
under  the  order.  For  example,  reserve 
raisins  may  be  sold  by  the  RAC  to 
handlers  for  free  use  or  to  replace  part 
of  the  free  tonnage  they  exported; 
carried  over  as  a  hedge  against  a  short 
crop  the  following  year;  or  may  be 
disposed  of  in  other  outlets  not 
competitive  with  those  for  free  tonnage 
raisins,  such  as  government  purchase, 
distilleries,  or  animal  feed.  Net  proceeds 
from  sales  of  reserve  raisins  are 
ultimately  distributed  to  producers. 

Raisin  Diversion  Program 

The  RDP  is  another  program 
concerning  reserve  raisins  authorized 
under  the  order  and  may  be  used  as  a 
means  for  controlling  overproduction. 
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Authority  for  the  program  is  provided  in 
%  989.56  of  the  order.  Paragraph  (e)  of 
that  section  provides  authority  for  the 
RAC  to  establish,  with  the  approval  of 
USDA,  such  rules  and  regulations  as 
may  be  necessary  for  the 
implementation  and  operation  of  a  RDP. 
Accordingly,  additional  procedures  are 
specified  in  §989.156. 

Pursuant  to  these  sections,  the  RAC 
must  meet  by  November  30  each  crop 
year  to  review  raisin  data,  including 
information  on  production,  supplies, 
market  demand,  and  inventories.  If  the 
RAC  determines  that  the  available 
supply  of  raisins,  including  those  in  the 
reserve  pool,  exceeds  projected  market 
needs,  it  can  decide  to  implement  a 
diversion  program,  and  announce  the 
amount  of  tonnage  eligible  for  diversion 
during  the  subsequent  crop  year. 
Producers  who  wish  to  participate  in 
the  RDP  must  submit  an  application  to 
the  RAC.  The  RAC  conducts  a  lottery  if 
the  tonnage  applied  for  exceeds  what 
has  been  allotted.  RAC  staff  then 
notifies  producers  whether  they  have 
been  accepted  into  the  program. 

Approved  producers  curtail  their 
production  by  vine  removal  or  some 
other  means  established  by  the  RAC. 
Such  producers  receive  a  certificate  the 
following  fall  from  the  RAC  which 
represents  the  quantity  of  raisins 
diverted.  Producers  sell  these 
certificates  to  handlers  who  pay 
producers  for  the  free  tonnage 
applicable  to  the  diversion  certificate 
minus  the  established  harvest  cost  for 


the  diverted  tonnage.  Handlers  redeem 
the  certificates  by  presenting  them  to 
the  RAC  by  December  15  and  paying  an 
amount  equal  to  the  established  harvest 
cost  plus  payment  for  receiving,  storing, 
fumigating,  handling,  and  inspecting  the 
tonnage  represented  on  the  certificate. 
The  RAC  then  gives  the  handler  raisins 
from  the  prior  year's  reserve  pool  in  an 
amount  equal  to  the  tonnage 
represented  on  the  diversion  certificate. 
The  new  crop  year's  volume  regulation 
percentages  are  applied  to  the  diversion 
tonnage  acquired  by  the  handler  (as  if 
the  handler  had  bought  raisins  direcrtly 
from  a  producer). 

Initial  2002  NS  Diversion  Program 

On  November  28.  2001.  the  RAC  met 
and  reviewed  data  relating  to  the 
quantity  of  reserve  raisins  and 
anticipated  market  needs.  With  a  2001- 
02  NS  crop  estimated  at  359,341  tons, 
and  a  computed  trade  demand 
(comparable  to  market  needs)  of  235.850 
tons,  the  RAC  projected  a  reserve  pool 
of  123.491  tons  of  NS  raisins.  With  such 
a  large  anticipated  reserve,  the  RAC 
announced  that  45.182  tons  of  NS 
raisins  would  be  eligible  for  diversion 
under  the  initial  2002  RDP.  The  RAC 
increased  this  amount  to  54.086  tons  at 
a  meeting  on  January  11.  2002. 

Of  the  54.086  tons.  49.086  tons  were 
made  available  to  approved  producers 
who  submitted  applications  to  the  RAC 
by  December  20.  2001,  with  producers 
who  planned  to  remove  vines  receiving 
priority  over  those  who  planned  to 


ciulail  (abort)  production  through  spur 
pruning  or  other  means.  Section 
989.156(d)  requires  the  RAC  to  give 
priority  to  applicants  who  agree  to 
remove  vines.  Another  5.000  tons  were 
made  available  to  approved  producers 
who  submitted  applications  to  the  RAC 
from  December  21,  2001,  through  May 
1.  2002,  and  planned  to  remove  vines. 
Authority  for  this  additional 
opportiuiity  for  vine  removal  is 
provided  in  §989.156(s). 

Harvest  costs  for  the  initial  RDP  were 
announced  by  the  RAC  at  $340  per  ton. 
and  a  production  cap  of  2.0  tons  per 
acre  was  established  for  the  program. 
The  production  cap  limits  the  yield  per 
acre  that  a  producer  can  claim.  The  2.0- 
ton  per  acre  production  cap  was 
established  in  an  interim  final  rule  that 
was  published  in  the  Federal  Register 
on  March  15.  2002  (67  FR  11555).  A 
final  rule  was  published  on  May  14. 
2002  (67  FR  34383). 

Under  the  initial  RDP.  the  RAC 
received  applications  from  producers 
accounting  for  40.788  tons  of  raisins 
that  would  be  removed  from  production 
by  spur  pruning  vines,  and  7,704  tons 
of  raisins  that  would  be  removed  bom 
production  by  removing  vines.  Using 
the  production  cap  of  2.0  tons  per  acre, 
about  3.850  acres  should  be  removed 
from  production  through  vine  removal 
(7,704  tons  divided  by  2.0  acres  per 
ton.)  The  following  is  a  siunmary  of  the 
tonnage  allocated  and  participation  in 
the  initial  2002  RDP: 


Initial  2002  RDP 

* 

Allotted  tonnage 

Applications  from  producers 

Dec  20  deadyne 

49,086  tons  (vine  removal  and  spur  pnjne,  with  priority 

for  vine  removal). 
5,000  tons  (vine  removal  only)  

40.788  tons  (spur  prune).  6,896  tons  (vine  removal) 

May  1  deadline 

808  tons  (vine  removal) 

Total  

54.066  tons  

40,788  tons  (spur  pnjne).  7.704  tons  (vine  removal) 

RAC  Recommendation 

The  RAC  met  on  May  30,  2002,  and 
recommended  adding  an  additional 
opportimity  for  producers  to  participate 
in  the  2002  NS  RDP  in  view  of  the 
oversupply  situation  affecting  the 
California  raisin  industry.  Specifically, 
the  RAC  allocated  an  additional  25,000 
tons  of  2001  NS  reserve  raisins  to  the 
program.  The  additional  program 
applies  to  producers  who  agree  to 
remove  vines,  and  includes  a  bonus  for 
participating  producers.  Producers  will 
receive  a  diversion  certificate  from  the 
RAC  equal  to  1.5  times  the  creditable 
fruit  weight  of  the  raisins  produced  on 
the  production  unit  (up  to  a  maximum 
of  3  tons  per  acre).  For  example,  if  an 


applicant's  verified  production  is  1.7 
tons  per  acre,  the  applicant  will  receive 
credit  for  2.55  tons  per  acre  (1.7  tons 
times  1.5).  If  an  applicant's  verified 
production  is  2.5  tons  per  acre,  the 
applicant  will  receive  credit  for  3.0  tons 
per  acre  (2.0  tons  times  1>5).  Authority 
for  the  RAC  to  issue  diversion 
certificates  in  an  amount  greater  than 
the  creditable  fruit  weight  produced  on 
the  production  unit  is  provided  in 
§  989.56(c)  of  the  order.  The  bonus  is 
intended  to  encourage  participation  in 
the  program. 

The  additional  opporttmity  to 
participate  in  the  2002  RDP  is  available 
to  producers  who  did  not  participate  in 
the  initial  2002  program  ("new 


participants"),  and  to  approved 
participants  in  the  initial  2002  RDP  who 
curtailed  their  production  by  spur 
pruning  their  vines  ("early  season  spur 
pruners").  Producers  who  wish  to 
participate  in  the  program  must  file  an 
application  with  the  RAC  by  July  8, 
2002.  Priority  «vill  be  given  to  new 
participants.  If  the  production  applied 
for  exceeds  the  25.000  tons  added  to  the 
program,  a  lottery  will  be  held  to 
allocate  the  tonnage  among  the 
applicants,  pursuant  to  applicable 
procedures  specified  in  §  989.156(d). 

Harvest  costs  for  the  additional 
opportunity  program  for  "early  season 
spur  pruners"  will  remain  at  $340  per 
ton,  while  harvest  costs  for  new 
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participants  will  be  $100  per  ton. 
Because  harvest  costs  are  deducted  from 
the  payment  producers  receive  from 
handlers  for  their  diversion  certificates, 
a  reduction  in  harvest  costs  results  in  a 
larger  payment  to  producers  for  the 
certificates.  The  reduction  in  harvest 
costs  for  new  participants  and  resulting 
increased  payment  is  intended  to  take 
into  account  the  cultiu-al  costs  incurred 
by  such  producers  thus  far  in  producing 
a  2002  crop. 

Under  the  additional  opportunity 
program,  vines  must  either  be  removed.' 
or  chain  sawed  at  the  base  by  July  31, 
2002.  RAC  staff  will  verify  that  the  vines 
have  been  removed  or  adequately  chain 
sawed.  RAC  staff  will  re-inspect  vines 
that  have  been  chain  sawed  to  ensiu« 
that  the  remainder  of  the  vine  is 
removed  at  a  later  date. 

Accordingly,  a  new  paragraph  (u)  is 
added  to  §  989.156  that  specifies  the 
provisions  of  the  additional  opportunity 
program  with  applicable  time  frames.  In 
addition,  necessary  conforming  changes 
have  been  made  to  paragraphs  (a),  (q). 
and  (s)  of  §989.156. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4.500  raisin  producers  in 
the  regulated  area.  Small  agricultiu-al 
firms  are  defined  by  the  Small  Business 
Administi^tion  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $750,000. 
Thirteen  of  the  20  handlers  subject  to 
regulation  have  annual  sales  estimated 
to  be  at  least  $5,000,000,  and  the 
remaining  7  handlers  have  sales  less 
than  $5,000,000.  No  more  than  7 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities. 


This  rule  revises  §  989.156  of  the 
order's  rules  and  regulations  regarding 
the  RDP.  Under  a  RDP,  producers 
receive  certificates  from  the  RAC  for 
curtailing  their  production  to  reduce 
burdensome  supplies.  The  certificates 
represent  diverted  tonnage.  Producers 
sell  the  certificates  to  handlers  who,  in 
turn,  redeem  the  certificates  with  the 
RAC  for  raisins  from  the  prior  year's 
reserve  pool.  A  2002  RDP  for  NS  raisins 
was  established  in  November  2001,  and 
54,086  tons  of  2001  crop  reserve  raisins 
were  allocated  to  the  program.  This  rule 
allows  producers  an  additional 
opportimity  to  participate  in  the  2002 
RDP  in  view  of  the  oversupply  situation 
affecting  the  California  raisin  industry. 
An  additional  25,000  tons  of  2001  crop 
reserve  raisins  ha«  been  allocated  to  the 
RDP.  The  additional  program  is 
applicable  to  producers  who  agree  to 
remove  vines  from  production,  and  is 
intended  to  help  the  industry  reduce  its 
burdensome  oversupply.  Authority  for 
this  action  is  provided  in  §  989.56(e)  of 
the  order. 

Regarding  the  impact  of  this  action  on 
affected  entities,  the  additional 
opportimity  program  is  intended  to  help 
the  industry  as  a  whole  reduce  its 
burdensome  oversupply.  The  California 
raisin  industry  has  experienced 
successive  crop  years  of  high 
production.  The  10-year  average  for 
deliveries  of  NS  raisins  to  handlers  is 
344.303  tons.  NS  raisin  deliveries  for 
the  2000  crop  year  were  432.616  tons, 
and  deliveries  to-date  for  the  2001  crop 
year  are  about  375,000  tons.  As 
ftreviously  stated,  the  initial  RDP  should 
remove  about  3,850  acres  from 
production.  It  is  estimated  that  the 
additional  opportunity  program  could 
remove  another  8.350  acres  from 
production,  for  a  combined  total  of 
about  12,200  acres,  which  would  help 
the  industry  reduce  its  oversupply. 

Regarding  the  impact  of  this  action  on 
producers,  the  program  will  provide 
producers  with  an  additional 
opportunity  to  earn  some  income  for 
removing  their  vineyards  from 
production.  Participating  producers  will 
receive  a  bonus  for  removing  their 
vines.  They  will  receive  a  diversion 
certificate  from  the  RAC  equal  to  1.5 
times  the  creditable  fruit  weight  of  the 
raisins  produced  on  the  production  unit 
(up  to  a  maximum  of  3  tons  per  acre). 
Producers  will  sell  their  certificates  to 
handlers  this  fall  and  be  paid  for  the 
free  tonnage  applicable  to  the  diversion 
certificate  minus  the  harvest  cost  for  the 
diverted  tonnage.  Applicable  harvest 
costs  for  the  additional  RDP  were 
announced  by  the  RAC  at  $100  per  ton 
for  "new  participants"  (producers  who 
did  not  participate  in  the  initial  2002 


RDP),  and  $340  per  ton  for  "early  season 
spur  pruners"  (approved  participants  in 
the  initial  2002  RDP  who  curtailed 
production  by  spur  pruning  their  vines). 

Regarding  the  impact  on  nandlers, 
hancUers  will  redeem  certificates  for 

2001  crop  NS  raisins  and  pay  the  RAC 
the  applicable  harvest  cost  ($100  per  ton 
for  new  participants,  and  $340  per  ton 
for  early  season  spur  pruners)  plus 
payment  for  bins  ($20  per  ton)  and  for 
receiving,  storing,  fumigating,  handling 
($46  per  ton),  and  inspecting  ($9.00  per 
ton).  The  program  will  return  $175  per 
ton  for  new  participant  certificates,  and 
$415  per  ton  for  remaining  certificates 
to  the  2001  NS  reserve  pool.  Such 
income  to  the  reserve  pool  could  be 
used  to  pay  remaining  pool  expenses  or 
be  distributed  to  2001  NS  reserve  pool 
equity  holders  (producers).  Thus,  all 
such  equity  holders  could  potentially 
benefit  from  this  action. 

Several  alternatives  to  the 
recommended  action  were  considered 
by  the  RAC.  There  was  discussion  at  the 
meeting  regarding  whether  the  program 
should  include  a  moratorium  on 
replanting.  Some  members  expressed 
concern  tixat  growers  may  remove  their 
vines  and  replant  with  new  systems  that 
produce  higher  yields,  thereby 
contributing  to  more  oversupply. 
However,  there  is  no  authority  for  a 
moratorium  on  replanting. 

There  was  some  discussion  at  the 
meeting  about  the  impact  of  adding  an 
additional  25,000  tons  of  2001  crop  NS 
reserve  raisins  to  the  2002  supply. 
Through  the  order's  mathematical 
formula  for  volume  regulation, 
additional  2002  supply  will  reduce  the 

2002  free  tonnage  percentage.  This 
could  reduce  returns  for  producers  since 
producers  are  paid  a  field  price  for  the 
free  tonnage  percentage  of  their  crop. 
There  was  some  consideration  of 
allowing  handlers  to  redeem  a  portion 
of  their  certificates  for  2001  reserve 
raisins  and  a  portion  for  2002  crop 
reserve  raisins.  However,  the  current 
order  only  provides  authority  for 
handlers  to  redeem  certificates  for 
reserve  raisins  from  the  prior  crop  year. 

There  was  also  discussion  at  the 
meeting  about  giving  smaller  producers 
some  priority  in  the  program.  For 
example,  the  program  could  allow  2 
days  for  producers  with  production 
units  of  80  acres  to  apply,  and  then  the 
program  could  be  opened  up  to  other 
applicants.  However,  this  was  not 
recommended  over  a  program  providing 
the  same  opportunity  to  all  eligible 
producers. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  raisin  handlers. 
In  accordance  with  the  Paperwork 
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Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  the  information  collection 
requirement  referred  to  in  this  rule  (i.e., 
the  ROP  application)  has  been  approved 
previously  by  the  OfHce  of  Management 
and  Budget  (OMB)  under  OMB  Control 
No.  0581-0178.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  Finally,  USDA  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule. 

Further,  the  RAC's  meeting  on  May 
30.  2002,  where  this  action  was 
deliberated  was  a  public  meeting  widely 
publicized  throughout  the  raisin 
industry.  All  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  the  industry's 
deliberations.  Finally,  all  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
information  impact  of  this  action  on 
small  businesses. 

A  small  business  guide  on  complying 
with  firuit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moabhtml.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHCR  MFORMATKM 
CONTACT  section. 

A  IS-day  comment  period  is  provided 
to  allow  interested  persons  to  comment 
on  this  rule.  Fifteen  days  is  deemed 
appropriate  taking  into  account 
producers  must  submit  applications  to 
the  RAG  by  July  8,  2002,  to  participate 
in  the  program. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  RAG  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
wrill  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.G.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  needs  to  be  in 
effect  as  soon  as  possible  because 
producers  must  submit  applications  to 
participate  in  the  program  to  the  RAG  by 
July  8,  2002:  (2)  this  rule  allows 
producers  an  additional  opportunity  to 
participate  in  the  2002  RDP  and  earn 
some  income  for  removing  their  vines; 
(3)  producers  are  aware  of  this  action 


which  was  reconunended  by  the  RAG  at 
a  public  meeting;  and  (4)  this  interim 
final  rule  provides  a  15-day  comment 
period  for  written  comments  and  all 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Subjects  in  7  CFIT  Part  989 

Grapes,  Marketing  agreements, 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  GFR  part  989  is  amended  as 
follows: 

PART  909— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  GFR 
part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §989.156,  paragraphs  (a)(1), 
(q)(2),  and  (s)  are  revised,  and  paragraph 
(u)  is  added  to  read  as  follows: 

i  tM-l  56    Raisin  diversicn  program. 

(a)(1)  Quantity  to  be  diverted. 

On  or  before  November  30  of  each 
crop  year,  the  Committee  shall 
announce  the  quantity  of  raisins  eligible 
for  a  raisin  diversion  program.  On  or 
before  January  15  of  each  crop  year,  the 
Committee  may  announce  an  increase  in 
the  tonnage  eligible  for  a  raisin 
diversion  program:  Provided,  That,  for 
the  2002  Natiual  (sun-dried)  Seedless 
raisin  diversion  program,  the  Committee 
may  annoimce  an  increase  in  the 
quantity  of  tonnage  eligible  for  the 
program  later  than  January  15.  *   *   * 
•        •        •        •        * 

(q)*   •   ' 

(2)  Each  approved  applicant  shall, 
with  respect  to  liquidated  damages  not 
paid  by  July  1 ,  pay  to  the  Committee 
interest  on  such  unpaid  liquidated 
damages  at  the  rate  of  the  prime  rate  of 
the  bank  in  which  the  Committee  has  its 
reserve  pool  funds  deposited,  on  the  day 
the  liquidated  damages  become 
delinquent,  plus  2  percent,  and  further 
such  rate  of  interest  shall  be  added  to 
the  unpaid  amount,  monthly,  until  the 
liquidated  damages  plus  applicable 
interest  are  paid:  Provided,  That  for  the 
program  specified  in  paragraph  (u)  of 
this  section,  the  applicable  date 
concerning  liquidated  damages  not 
paid,  shall  be  September  1  instead  of 
July  1  as  referenced  in  this  paragraph. 

(s)  Additional  opportunity  for  vine 
removal.  The  Committee  may  announce 
a  date  later  than  that  provided  in 
S  989.156(b),  by  which  producers,  who 
agree  to  remove  the  vines  on  a 


production  unit  may  file  an  application 
to  participate  in  a  raisin  diversion 
program. 

(1)  For  the  2002  Natural  (sun-dried) 
Seedless  raisin  diversion  program, 
additional  opportunity  for  vine  removal 
shall  be  provided  in  accordance  with 
paragraph  (u)  of  this  section. 

(ijFor  raisin  diversion  programs 
applicable  to  the  2003  and  subsequent 
crop  years,  the  following  provisions 
apply. 

Ci)  The  announced  date  shall  be  not 
later  than  May  1.  The  diversion 
certificates  will  be  issued  only  for  the 
production  units  from  which  vines  are 
removed.  The  total  tonnage  available  to 
such  applicants  shall  not  exceed  the 
tonnage  determined  by  deducting  the 
tonnage  approved  for  applications 
received  on  or  before  December  20  from 
the  total  tonnage  announced  as  eligible 
by  the  Committee  for  diversion. 
Applications  shall  be  considered  and 
approved  on  a  first-come,  first-served, 
basis  and  shall  not  be  given  preference 
over  the  tonnage  approved  for 
applications  received  on  or  before 
December  20.  The  vines  shall  be 
removed  from  the  production  imits  for 
which  such  applications  are  approved 
not  later  than  June  1. 

(ii)  Producers  who  agree  to  remove 
the  vines  pursuant  to  this  paragraph 
shall  notify  the  Committee  in  advance  of 
the  date  when  such  vines  will  be 
removed  in  order  to  allow  a 
representative  of  the  Committee  to 
observe  and  verify  such  vine  removal. 
*        •        *        •        • 

(u)  Additiona^ppoitunity  for 
producers  to  participate  in  the  2002 
raisin  diversion  program.  An  additional 
opportunity  for  vine  removal  of  2002 
crop  Natural  (sun-dried)  Seedless 
raisins  provided  for  25,000  additional 
tons  of  raisins  in  accordance  with  the 
following  provisions. 

(1)  The  additional  opportimity  applies 
to  production  units  on  which  producers 
agree  to  remove  vines.  The  additional 
opportunity  program  applies  to  "new 
participants"  (producers  who  are  not 
approved  participants  in  the  initial  2002 
diversion  program),  and  to  "early  season 
spur  pruners"  (approved  participants  in 
the  initial  2002  diversion  program  who 
curtailed  production  by  spur  pruning 
their  vines).  Grafting  vines  of  one 
varietal  type  to  another  varietal  type 
does  not  constitute  removal  under  the 
pronam. 

(2)  Priority  will  be  given  to  "new 
participants."  If  the  production  volume 
in  such  applications  exceeds  25,000 
tons,  a  lottery  will  be  held  to  allocate 
such  diversion  tonnage  among 
applicants,  pursuant  to  applicable 
procedures  specified  in  §  989.156(d). 
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(3)  Eligible  producers  who  wish  to 
participate  in  this  program  must  file  an 
application  with  the  Committee  by  July 
8,  2002,  with  appropriate 
documentation  as  specified  in 
§  989.156(b).  The  Committee  shall  notify 
the  applicant,  in  writing,  as  to  whether 
or  not  the  application  has  been 
approved.  Vines  must  be  removed  or 
chain  sawed  at  the  base  of  the  vine  by 
July  31,  2002.  Committee  staff  will 
verify  that  the  vines  have  been  removed 
or  adequately  chain  sawed.  Committee 
staff  vdll  re-inspect  vines  that  have  been 
chain  sawed  to  ensure  that  the 
remainder  of  the  vine  is  removed. 
Procedures  specified  §§  989.156(e),  (f), 
(g),  and  (i)  tlut>ugh  (r)  are  applicable  to 
the  additional  opportimity  program  for 
vine  removal  of  2002  crop  Natural  (sun- 
dried)  Seedless  raisins. 

Dated:  June  20.  2002. 
A.}.  Yates. 

Administrator,  Agricultural  Marketing 

Service. 

(FR  Doc.  02-15961  Filed  6-20-O2;  2:04  pm] 

BNJJNO  CODE  341(Mn-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  GFR  Part  25 

[Docket  No.  NM223;  Special  Conditions  No. 
2S-205-SC] 

Special  Condttions:  Boeing  Model  737- 
700 IGW  Airplane  (BBJ,  S/N:  32807); 
Certification  of  CooMops 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

summary:  These  special  conditions  are 
issued  for  the  Boeing  Model  737-700 
IGW  airplane  (BBJ  serial  number  32807). 
This  airplane,  as  modified  by  Piedmont 
Havtrthome — Associated  Air  Center,  will 
have  a  novel  or  unusual  design  feature 
when  compared  to  the  state  of 
technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  The  modification 
incorporates  the  installation  of  an 
electrically  heated  surface,  called  a 
cooktop.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for 
addressing  the  potential  hazards  that 
may  be  introduced  by  cooktops.  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 


that  established  by  the  existing 
airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  June  13,  2002. 
Comments  must  be  received  on  or 
before  July  24,  2002. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM-113),  Docket  No. 
NM223, 1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  All  comments  must  be  marked: 
Docket  No.  NM223.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (425)  227-2796;  facsimile 
(425) 227-1149. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
certification  of  the  airplane  and  thus 
delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance;  however,  the  FAA  invites 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  v^rritten 
comments,  data,  or  views.  The  most 
helpful  comments  reference  a  specific 
portion  of  the  special  conditions, 
explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  vnitten  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 


without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background  Information 

On  October  9,  2001,  Piedmont 
Hawthorne — Associated  Air  Center,  P.O. 
Box  540728  (8321  Lemmon  Ave,  Love 
Field),  Dallas.  Texas  75234,  applied  for 
a  Supplemental  Type  Certificate  (STC) 
to  modify  a  Boeing  Model  737-700  IGW 
airplane  (BBJ  serial  number  32807).  The 
Boeing  Model  737-700  IGW  airplane  is 
one  of  the  Boeing  Business  Jet  (BBJ) 
variants  of  Model  737  airplanes.  It  is  a 
large  transport  category  airplane 
powered  by  two  CFM  56  engines,  with 
a  maximmn  takeoff  weight  of  171,006 
pounds.  The  modified  Boeing  Model 
737-700  IGW  airplane  (BBJ  serial 
number  32807)  operates  with  a  2-pilot 
crew,  up  to  4  flight  attendants,  and  can 
hold  up  to  18  passengers. 

The  modification  incorporates  the 
installation  of  an  electrically  heated 
surface,  called  a  cooktop.  Cooktops 
introduce  high  heat,  smoke,  and  the 
possibility  of  fire  into  the  passenger 
cabin  environment.  These  potential 
hazards  to  the  airplane  and  its  ' 

occupants  must  be  satisfactorily 
addressed.  Since  existing  airworthiness 
regulations  do  not  contain  safety 
standards  addressing  cooktops,  special 
conditions  are  therefore  issued. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Piedmont  Hawthorne — 
Associated  Air  Center  must  show  that 
the  Boeing  Model  737-700  IGW  airplane 
(BBJ  serial  number  32807),  as  changed, 
continues  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  Data  Sheet  No.  A16WE,  or 
the  applicable  regulations  in  effect  on 
the  date  of  application  for  the  change. 
The  regulations  incorporated  by 
reference  in  the  type  certificate  are 
commonly  referred  to  as  the  "original 
type  certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  Data  Sheet  No.  A16WE  are 
part  25,  as  amended  by  Amendments 
25-1  through  25-77,  with  reversions  to 
earlier  Amendments,  voluntary 
compliance  to  later  Amendments, 
special  conditions,  equivalent  safety 
findings,  and  exemptions  listed  in  the 
type  certificate  data  sheet. 
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If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(that  is,  part  25  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Boeing  Model  737-700 
IGW  airplane  (BBI  serial  number  32807) 
modified  by  Piedmont  Hawthorne- 
Associated  Air  Center,  because  of  a 
novel  or  uniuual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Boeing  Model  737-700 
IGW  airplane  (BE)  serial  number  32807) 
must  comply  with  the  fuel  vent  and 
exhaust  emission  requirements  of  14 
CFR  part  34  and  the  noise  certification 
requirements  of  part  36. 

Special  conditions,  as  defined  in 
§  11.19.  are  issued  in  accordance  with 
§11.38.  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Piedmont 
Hawthorne — Associated  Air  Center 
apply  at  a  later  date  for  a  supplemental 
type  certificate  to  modify  any  other 
model  included  on  the  same  type 
certificate  to  incorporate  the  same  novel 
or  unusual  design  feature,  these  special 
conditions  would  also  apply  to  the  other 
model  under  the  provisions  of 
§  21.101(a)(1). 

Novel  or  Unuaual  Design  Features 

As  noted  earlier,  the  modification  of 
the  Boeing  Model  737-700  IGW  airplane 
(BB)  serial  number  32807)  will  include 
installation  of  a  cooktop  in  the 

Eassenger  cabin.  Cooktops  introduce 
igh  heat,  smoke,  and  the  possibility  of 
fire  into  the  passenger  cabin 
environment.  The  current  airworthiness 
standards  of  part  25  do  not  contain 
adequate  or  appropriate  safety  standards 
to  protect  the  airplane  and  its  occupants 
from  these  potential  hazards. 
Accordingly,  this  system  is  considered 
to  be  a  novel  or  unusual  design  feature. 

Discussion 

Currently,  ovens  are  the  prevailing 
means  of  heating  food  on  airplanes. 
Ovens  are  characterized  by  an  enclosure 
that  contains  both  the  heat  source  and 
the  food  being  heated.  The  hazards 
represented  by  ovens  are  thus 
inherently  limited,  and  are  well 
understood  through  years  of  service 
experience.  Cooktops,  on  the  other 
hand,  are  characterized  by  exposed  heat 
sources  and  the  presence  of  relatively 
unrestrained  hot  cookware  and  heated 
food,  which  may  represent 
unprecedented  hazards  to  both 
occupants  and  the  airplane. 


Cooktops  could  have  serious 
passenger  and  airplane  safety 
implications  if  appropriate  requirements 
are  not  established  for  their  installation 
and  use.  These  special  conditions  apply 
to  cooktops  with  electrically  powered 
burners.  The  use  of  an  open  name 
cooktop  (for  example  natural  gas)  is 
beyond  the  scope  of  these  special 
conditions  and  would  reqmre  separate 
rulemaking  action.  The  requirements 
identified  in  these  special  conditions 
are  in  addition  to  those  considerations 
identified  in  Advisory  Circular  (AC)  25- 
10,  "Guidance  for  Installation  of 
Miscellaneous  Non-reqtiired  Electrical 
Equipment,"  and  those  in  AC  25-17, 
"Transport  Airplane  Cabin  Interiors 
Crashworthiness  Handbook."  The  intent 
of  these  special  conditions  is  to  provide 
a  level  of  safety  that  is  consistent  Math 
that  on  similar  airplanes  without 
cooktops. 

AppUcability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Boeing 
Model  737-700  IGW  airplane  (BBJ  serial 
number  32807)  modified  by  Piedmont 
Hawthorne — Associated  Air  Center. 
Should  Piedmont  Hawthorne — 
Associated  Air  Center  apply  at  a  later 
date  for  a  supplemental  type  certificate 
to  modify  any  other  model  included  on 
the  samo  type  certificate  to  incorporate 
the  same  novel  or  unusual  design 
featiire,  these  special  conditions  would 
apply  to  that  model  as  well  under  the 
provisions  of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  featiues  on  the 
Boeing  Model  737-700  IGW  airplane 
(BBJ  serial  number  32807)  modified  by 
Piedmont  Hawthorne — Associated  Air 
Center.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  featiues  on  the 
airplane. ' 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued. 
Because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 


opportunities  for  comment  described 
above. 

List  of  Sttbtects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
s(>ecial  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
44702.44704. 

The  Special  Conditions 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  Boeing  Model  737-700  IGW  airplane 
(BBJ  serial  niunber  32807)  modified  by 
Piedmont  Hawthorne— Associated  Air 
Center: 

Cooktop  Installations  With  Electrically- 
Powered  Burners 

1.  Means,  such  as  conspicuous 
bumer-on  indicators,  physical  barriers, 
or  handholds,  must  be  installed  to 
minimize  the  potential  for  inadvertent 
personnel  contact  with  hot  siufaces  of 
both  the  cooktop  and  cookware. 
Conditions  of  tiirbulence  must  be 
considered. 

2.  Sufficient  design  means  must  be 
included  to  restrain  cookware  while  in 
place  on  the  cooktop,  as  well  as 
representative  contents  (soups  or 
sauces,  for  example)  from  the  effects  of 
flight  loads  and  tiubulence. 

(a)  Restraints  must  be  provided  to 
preclude  hazardous  movement  of 
cookware  and  contents.  These  restraints 
must  accommodate  any  cookware  that  is 
identified  for  use  with  the  cooktop. 

(b)  Restraints  must  be  designed  to  be 
easily  utilized  and  effective  in  service. 
The  cookware  restraint  system  should 
also  be  designed  so  that  it  will  not  be 
easily  disabled,  thus  rendering  it 
unusable. 

(c)  Placarding  must  be  installed  which 
prohibits  the  use  of  cookware  that 
cannot  be  accommodated  by  the 
restraint  system. 

3.  Placarding  must  be  installed  which 
prohibits  the  use  of  cooktops  (that  is, 
power  on  any  burner)  during  taxi, 
takeoff,  and  landing  (TTL). 

4.  Means  must  be  provided  to  address 
the  possibility  of  a  fire  occurring  on  or 
in  the  immediate  vicinity  of  the  cooktop 
caused  by  materials  or  grease 
inadvertently  coming  in  contact  with 
the  burners. 

Note:  Two  acceptable  means  of  complying 
with  this  requirement  are  as  follows: 

•  Placarding  must  be  installed  that 
prohibits  any  burner  from  being  powered    " 
when  the  cooktop  is  unattended  (this  would 
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prohibit  a  single  person  from  cooking  on  the 
cooktop  and  intermittently  serving  food  to 
passengers  while  any  burner  is  powered).  In 
addition,  a  fire  detector  must  be  installed  in 
the  vicinity  of  the  cooktop.  which  provides 
an  audible  warning  in  the  passenger  cabin; 
and  a  fire  extinguisher  of  appropriate  size 
and  extinguishing  agent  must  be  installed  in 
the  immediate  vicinity  of  the  cooktop.  A  fire 
on  or  around  the  cooktop  must  not  block 
access  to  the  extinguisher.  One  of  the  fire 
extinguishers  required  by  §  25.851  may  be 
used  to  satisfy  this  requirement  if  the  total 
complement  of  extinguishers  can  be  evenly 
distributed  throughout  the  cabin.  If  this  is  not 
possible,  then  the  extinguisher  in  the  galley 
area  would  be  additional;  OR 

•  An  automatic,  thermally-activated  fire 
suppression  system  must  be  installed  to 
extinguish  a  fire  at  the  cooktop  and 
immediately  adjacent  surfaces.  The  agent 
used  in  the  system  must  be  an  approved  total 
flooding  agent  suitable  for  use  in  an  occupied 
area.  The  fire  suppression  system  must  have 
a  manual  override.  The  automatic  activation 
of  the  fire  suppression  system  must  also 
automatically  shut  off  power  to  the  cooktop. 

5.  The  siufaces  of  the  galley 
surrounding  the  cooktop,  which  would 
be  exposed  to  a  fire  on  die  cooktop 
surface  or  in  cookware  on  the  cooktop, 
must  be  constructed  of  materials  that 
comply  with  the  flammability 
requirements  of  Part  III  of  Appendix  F 
of  part  25.  This  requirement  is  in 
addition  to  the  flammability 
requirements  typically  required  of  the 
materials  in  these  galley  surfaces. 
Diuing  the  selection  of  these  materials, 
consideration  must  also  be  given  to 
ensiue  that  the  flammability 
characteristics  of  the  materials  will  not 
be  adversely  affected  by  the  use  of 
cleaning  agents  and  utensils  used  to 
remove  cooking  stains. 

6.  The  cooktop  must  be  ventilated 
with  a  system  independent  of  the 
airplane  cabin  and  cargo  ventilation 
system.  Procedures  and  time  intervals 
must  be  established  to  inspect  and  clean 
or  replace  the  ventilation  system  to 
prevent  a  fire  hazard  frDm  the 
accumulation  of  flammable  oils.  These 
procedures  and  time  intervals  must  be 
included  in  the  Instructions  for 
Continued  Airworthiness  (ICA).  The 
ventilation  system  ducting  must  be 
protected  by  a  flame  arrestor. 

Note:  The  applicant  may  find  additional 
useful  information  in  "Air  Conditioning 
Systems  for  Subsonic  Airplanes."  Society  of 
Automotive  Engineers.  Aerospace 
Recommended  Practice  85,  Rev.  E,  dated 
August  1. 1991. 

7.  Means  must  be  provided  to  contain 
spilled  foods  or  fluids  in  a  manner  that 
will  prevent  the  creation  of  a  slipping 
hazard  to  occupants  and  will  not  lead  to 
the  loss  of  structural  strength  due  to 
airplane  corrosion. 


8.  Cooktop  installations  must  provide 
adequate  space  for  the  user  to 
immediately  escape  a  hazardous 
cooktop  condition. 

9.  A  means  to  shut  off  power  to  the 
cooktop  must  be  provided  at  the  galley 
containing  the  cooktop  and  in  the 
cockpit.  If  additional  switches  are 
introduced  in  the  cockpit,  revisions  to 
smoke  or  fire  emergency  procedures  of 
the  AFM  will  be  reauired. 

10.  A  readily  depioyable  cover  must 
be  provided  to  cover  the  cooktop  during 
taxi,  takeoff,  and  landing  (TT&L) 
operation.  The  deployment  of  the  cover 
must  automatically  shut  off  power  to  the 
cooktop. 

Issued  in  Renton.  Washington,  on  June  13. 
2002. 

Ali  Bahrami, 

Acting  Manager,  ANM-100,  Transport 
Airplane  Directorate,  Aircraft  Certification 
Service. 

(FR  Doc.  02-15833  Filed  6-21-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-5] 

Amendmont  of  Class  D  Airspace; 
Marietta  Dobbins  ARB  (NAS  Atlanta), 
GA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  Class  D 
airspace  at  Marietta  Dobbins  ARB  (NAS 
Atlanta),  GA.  It  has  been  determined 
that  the  Marietta  Dobbins  ARB  Class  D 
airspace  area  be  amended  to  provide 
containment  of  instrument  approach 
procediu«s. within  controlled  airspace. 
Adequate  controlled  airspace  should  be 
established  for  the  Airport  Surveillance 
Radar  (ASR)  Standard  Instrument 
Approach  Ptocedures  (SIAPs)  to 
Runways  (RWYs)  11  and  29.  This  action 
would  amend  the  lateral  limits  of  the 
existing  Class  D  airspace  by  adding 
Class  D  airspace  extensions  from  the 
5.5-mile  ractius  to  6.9  miles  to  the  east 
and  west  of  Marietta  Dobbins  ARB. 
EFFECnVE  DATE:  0901  UTC,  October  3, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  AUanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 


History 

On  April  29,  2002,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
amending  Class  D  airspace  at  Marietta 
Dobbins  ARB  (NAS  Atlanta),  GA.  (67  FR 
20919).  Class  D  airspace  designations 
for  airspace  areas  extending  upward 
from  the  siuface  of  the  earth  are 
published  in  Paragraph  5000  of  FAA 
Order  7400.9J,  dated  August  31,  2001, 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  die  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Tlie  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  D  airspace  at 
Marietta  Dobbins  ARB  (NAS  AUanta), 
GA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
.frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation,  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  econoinic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiecto  in  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
navigation  (air). 

Adoption  of  the  Amendment 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113. 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 
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171.1    [Amendtd] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J.  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001.  and  effective 
September  16.  2001.  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 


ASO  GA  D  MariHU  Dobbins  ARB  (NAS 
AUanIa).  GA  |R«riaMi] 

Dobbins  ARB  (NAS  Atlanta).  GA 

(Ut.  aa'SH'SS'  N.  long.  84''3C59' W) 
Cot*  County— McCollum  Field 

(Ut.  34''00'4r  N.  long.  84''35-55'  W) 
Fulton  County — Brown  Field 
(Ul  33''46'45'  N.  long.  84''3ri7'  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.600  feet  MSL 
within  a  5.5-mile  radius  of  Dobbins  ARB 
(NAS  Atlanta)  and  within  1.7  miles  each  side 
of  the  289"  t>earing  and  the  109°  l>earing  from 
the  IDobbins  ARB.  extending  from  the  5.5- 
mile  radius  to  6.9  miles  east  and  west  of  the 
airport:  excluding  that  airspace  northwest  of 
a  line  connecting  the  2  points  of  intersection 
with  a  4-mile  radius  centered  on  Cobb 
County— McCollum  Field  and  the  5.5-mile 
radius  of  Dobbins  ARB.  and  also  excluding 
that  airspace  south  of  a  line  connecting  the 
2  points  of  intersection  with  the  4-mile 
radius  centered  on  Fulton  County  Airport — 
Brown  Field.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Issued  in  College  Park.  Georgia,  on  |une  12. 
2002. 

Waller  R.  Cochran. 
Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

(PR  Doc.  02-15799  Filed  6-21-02;  8:45  am) 
aiLUNQ  coot  4eiO-1»-M 


FEOeilAL  TfUOe  COMMISSION 

16  CPU  Part  306 

Rule  Concerning  DtodOMiTM 
Regarding  Energy  Coneunifitlon  end 
WeMr  Uae  of  Certeln  Home  ADoHenoee 
and  Other  Products  Required  Under 
ttie  Energy  PoNey  and  ConeervaUon 
Act  ("Appliance  Labeling  Rule") 

AOCNCV:  Federal  Trade  Conunission. 
action:  Final  rule. 

summary:  The  Federal  Trade 
Commission  (Commission)  announces 
new  rages  for  heat  pump  water  heaters. 
It  also  announces  that  the  current  ranges 
of  comparability  required  by  the 
Appliance  Labeling  Rule  (Rule)  for  room 


air  conditioners,  storage-type  water 
heaters,  gas-fired  instantaneous  water 
heaters,  fiunaces.  boilers,  and  pool 
heaters  will  remain  in  effect  until 
further  notice. 

EFFCCnvE  DATE:  September  23.  2002. 
FOM  RmTHER  INTOnMATIOH  CONTACT: 
Hampton  Newsome,  Attorney.  Division 
of  Enforcement.  Federal  Trade 
Conunission.  Washington.  DC  20580 
(202-326-2889):  hnewsomeOftc.gov. 
SUPPUMINTARY  MPOfMIATION:  The  Rule 
was  issued  by  the  Commission  in  1979. 
44  FR  66466  (Nov.  19. 1979),  in 
response  to  a  directive  in  the  Energy 
Policy  and  Conservation  Act  of  1975.^ 
The  Rule  covers  several  categories  of 
major  household  appliances  and  other 
consumer  products  including  water 
heaters  (this  category  includes  storage- 
type  water  heaters,  gas-fired 
instantaneous  water  heaters,  and  heat 
pump  water  heaters),  room  air 
conditioners,  furnaces  (this  category 
includes  boilers),  ad  central  air 
conditioners  (this  category  includes  heat 
piunps). 

The  Rule  requires  manufacturers  of  all 
covered  appliances  and  pool  heaters  to 
disclose  specific  energy  consumption  or 
efficiency  information  (derived  from  the 
DOE  test  procedures)  at  the  point  of  sale 
in  the  form  of  an  "EnergyGuide"  label 
and  in  catalogs.  It  also  requires 
manufacturers  of  furnaces,  central  air 
conditioners,  and  heat  pumps  either  to 
provide  fact  sheets  showing  additional 
cost  information,  or  to  be  listed  in  an 
industry  directory  showing  the  cost 
information  for  their  products.  The  Rule 
requires  manufacturers  to  include,  on 
labels  and  fact  sheets,  an  energy 
consumption  or  efficiency  figure  and  a 
"range  of  comparability.'This  range 
shows  the  highest  and  lowest  energy 
consumption  or  efficiencies  for  all 
comparable  appliance  models  so 
consumers  can  compare  the  energy 
consumption  or  efficiency  of  other 
models  (perhaps  competing  brands) 
similar  to  the  labeled  model.  The  Rule 
also  reouires  manufacturers  to  include, 
on  labels  for  some  products,  a  secondary 
energy  usage  disclosure  in  the  form  of 
an  estimated  annual  operating  cost 
based  on  a  specified  DOE  national 
average  cost  for  the  fuel  the  appliances 
uses. 

Section  305.8(b)  of  the  Rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  certain  information 
annually  to  the  Commission  by 


■  42  U.S.C.  6294.  THe  statute  also  requires  the 
Department  of  Energy  (DOE)  to  develop  test 
procedures  that  measure  how  much  energy  the 
appliance  use.  and  to  determine  the  representative 
average  cost  a  consumer  pays  for  the  different  types 
of  energy  available. 


specified  dates  for  each  product  type.^ 
lliese  reports,  which  are  to  assist  the 
Commission  in  preparing  the  ranges  of 
comparability,  contain  the  estimated 
annual  energy  consumption  or  energy 
efficiency  ratings  for  the  appliances 
derived  from  tests  performed  pursuant 
to  the  DOE  test  procedures.  Because 
maniifectvirers  regularly  add  new 
models  to  their  lines,  improve  existing 
models,  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 
To  keep  the  required  information 
consistent  with  these  changes,  imder 
§  305.10  of  the  Rule,  the  Commission 
will  publish  new  ranges  if  an  analysis 
of  the  new  information  indicates  that 
the  upper  or  lower  limits  of  the  ranges 
have  changed  by  more  than  15%. 
Otherwise,  the  Commission  will  publish 
a  statement  that  the  prior  ranges  remain 
in  effect  for  the  next  year. 

1.  Currant  Submiauons 

Manufricturers  have  submitted  data 
for  room  air  conditioners,  water  heaters 
(including  storage-type,  gas-fired 
instantaneous,  and  heat  pump  water 
heaters),  furnaces,  boilers,  and  pool 
heaters.  The  Conunission  did  not 
receive  any  data  for  heat  pump  water 
heaters  this  year.  Accordingly,  the 
Conunission  is  amending  the  ranges  of 
comparability  for  these  products  to 
eliminate  the  high  and  low  endpoints. 
As  long  as  the  amended  ranges 
published  here  are  in  effect, 
manufactiuers  that  introduce  new  heat 
pump  water  heater  models  in  the  future 
should  look  to  the  requirements  in 
§  305.10(b)  of  the  Rule  for  guidance  in 

greparing  their  labels.  Manufacturers  of 
eat  pump  water  heaters  must  base  the 
disclosures  of  estimated  annual 
operating  cost  required  at  the  bottom  of 
EnergyGuides  for  these  products  on  the 
2002  Representative  Average  Unit  Costs 
of  Energy  for  electricity  (8.28  cents  per 
kiloWatt-hour)  that  were  published  by 
DOE  on  April  24,  2002  (67  FR  20104), 
and  by  the  Commission  on  Jime  7,  2002 
(67  FR  39269). 

The  ranges  of  comparability  for  room 
air  conditioners,  storage-type  water 
heaters,  gas-fired  instantaneous  water 
heaters,  furnaces,  boilers,  and  pool 
heaters  have  not  changed  significantly 
enough  to  warrant  a  change  to  the 
ciurent  ranges.  Therefore,  the  current 
ranges  for  these  products  will  remain  in 
effect  until  further  notice. 

This  means  that  manufacturers  of 
storage-type  water  heaters,  fiunaces,  and 


'  Reports  for  room  air  conditioners,  heat  pump 
water  heaters,  storage-type  water  healers,  gas-fired 
instantaneous  water  heaters,  furnaces,  (wilers.  and 
pool  heaters  are  due  May  1. 
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boilers  must  continue  to  use  the  ranges 
that  were  published  on  September  23, 
1994  (59  FR  48796).  These 
manufacturers  must  continue  to  base  the 
disclosures  of  estimated  annual 
operating  cost  required  at  the  bottom  of 
EnergyGuides  for  these  products  on  the 

1994  Representative  Average  Unit  Costs 
of  Energy  for  electricity  (8.41  cents  per 
kilo  Watt-hour),  natural  gas  (60.4  cents 
per  therm),  propane  (98  cents  per 
gallon),  and/or  heating  oil  ($1.05  per 
gallon)  that  were  published  by  DOE  on 
December  29. 1993  (58  FR  68901).  and 
by  the  Commission  on  February  8. 1994 
(59  FR  5699). 

Manufacturers  of  gas-fired 
instantaneous  water  heaters  must 
continue  to  use  the  ranges  of 
comparability  that  were  published  on 
December  20,  1999  (64  FR  71019).  They 
must  continue  to  base  the  disclosures  of 
estimated  annual  operating  cost 
required  at  the  bottom  of  EnergyGuides 
for  these  products  in  the  1999 
Representatives  Average  Unit  Costs  of 
Energy  for  natural  gas  (68.8  cents  per 
therm)  and  propane  [77  cents  per 
gallon)  that  were  published  by  DOE  by 
January  5. 1999  {64  FR  487)  and  by  the 
Commission  on  February  17, 1999  (64 
FR  7783). 

Manufacturers  of  pool  heaters  must 
continue  to  use  the  ranges  that  were 
published  on  August  21,  1995  (60  FR 
43367).  Manufactiuers  of  room  air 
conditioners  must  continue  to  use  the 
corrected  ranges  for  room  air 
conditioners  that  were  published  on 
November  13, 1995  (60  FR  56945.  at 
46949).  Manufacturers  of  room  air 
conditioners  must  continue  to  base  the 
disclosiues  of  estimated  annual 
operating  cost  required  at  the  bottom  of 
EnergyGuides  for  these  products  on  the 

1995  Representative  Average  Unit  Costs 
of  Energy  for  electricity  (8.67  cents  per 
kilo  Watt-hour),  natural  gas  (63  cents 
per  therm),  propane  (98.5  cents  per 
gallon),  and/ or  heating  oil  ($1,008  per 
gallon)  that  were  published  by  DOE  on 
January  5,  1995  (60  FR  1773),  and  by  the 
Commission  on  February  17,  1995  (60 
FR  9295). 

For  up-to-date  tables  showing  ciurent 
range  &nd  cost  information  for  all 
covered  appliances,  see  the 
Commission's  Appliance  Labeling  Rule 
web  page  at  http://www.ftc.gov/ 
appliances. 

n.  Administrative  Procedure  Act 

The  amendments  published  in  this 
notice  involve  routine,  technical  and 
minor,  or  conforming  changes  to  the 
Rule's  labeling  requirements.  These    . 
technical  amendments  involve  a  change 
to  the  ranges  for  heat  pump  water 
heaters  covered  by  the  Rule. 


Accordingly,  the  Commission  finds  for 
good  cause  that  public  comment  and  a 
30-day  effective  date  for  these  technical, 
procedural  amendments  are  impractical 
and  unnecessary  (5  U.S.C.  553(b)(A)(Bg 
and  (d)"). 

in.  Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  Regulatory 
Flexibility  Act  analysis  (5  USC  603-604) 
are  not  applicable  to  this  proceeding 
because  the  amendments  du  not  impose 
any  new  obligations  on  entities 
regulated  by  the  Appliance  Labeling    , 
Rule.  These  technical  amendments 
involve  a  routine  change  to  the  ranges 
for  heat  pump  water  heaters  covered  by 
the  Rule.  Thus,  the  amendments  will 
not  have  a  "significant  economic  impact 
on  a  substantial  number  of  small 
entities."  5  U.S.C.  605.  The  Commission 
has  concluded,  therefore,  that  a 
regulatory  flexibility  analysis  is  not 
necessary,  and  certifies,  under  Section 
605  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  that  the  amendments 
announced  today  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

IV.  Paperwork  Reduction  Act 

In  the  1988  NPR,  the  Commission 
stated  that  the  Rule  contains  disclosure 
and  reporting  requirements  that 
constitute  "information  collection 
requirements"  ad  defined  by  5  CFR 
1320.7(c),  the  regulation  that 
implements  the  Paperwork  Reduction 
Act  ("PRA ').  ♦  The  Commission  noted 
that  the  Rule  had  been  reviewed  and 
approved  in  1984  by  the  Office  of 
Management  and  Budget  ("OMB")  and 
assigned  OMB  Control  No.  3084-0068. 
OMB  has  extended  its  approval  for  its 
recordkeeping  and  reporting 
requirements  until  September  30,  2004. 
The  amendments  now  being  adopted  do 
not  change  the  substance  or  frequency 
of  the  recordkeeping,  disclosure,  or 
reporting  requirements  and,  therefore, 
do  not  require  further  OMB  clearance. 

List  of  Subiects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliemces.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  16  CFR  part  305  is 
amended  as  follows: 

PART305-{AMENDED] 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authoritv:  42  U.S.C.  6294. 


2.  Appendix  D5  to  Part  305  is  revised 
to  read  as  follows: 

Appendix  05  To  Part  305— Water 
Heaters — ^Heat  Pump 

Range  Information 


Capacity 

Range  of  estimated  an- 
nual energy 
consumption 
(KWh/Yr.) 

First  hour  rating 

Low 

High 

Less  than  21  

21  to  24  

(•) 

n 

D 

n 
o 
(*) 
n 
n 

D 

o 
n 
(•) 
(*) 

(*) 

(*) 

25  to  29  

(*1 

30  to  34     

D 

35  to  40  

O 

41  to  47  

n 

48  to  55  

(*) 

56  to  64  

(*) 

65  to  74  

<*) 

75  to  86  

o 

87  to  99  

n 

100  to  114  

115  to  131    

Over  131  

n 
(•) 

(•) 

J44U.S.C.  3501-3520. 


•No  data  sutxnitted 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
|FR  Doc.  02-15842  Filed  6-21-02:  8:45  anv) 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1308 

[DEA-2301]    * 

Schedules  of  Controlled  Substances: 
Excluded  Veterinary  Anabolic  Steroid 
Implant  Products 

agency:  Drug  Enforcement 

Administration  (DEA).  Department  of 

Justice. 

ACTION:  Interim  rule  and  request  for 

comments. 

SUMMARY:  The  Drug  Enforcement 
Administration  (DEA)  is  designating 
three  veterinar>'  anabolic  steroid 
implant  products  as  being  excluded 
from  the  Controlled  Substances  Act. 
This  action  is  part  of  the  ongoing 
implementation  of  the  Anabolic  Steroid 
Control  Act. 

DATES:  Effective:  June  24,  2002. 
Comments  must  be  submitted  on  or 
before  August  23.  2002. 
ADDRESSES:  Comments  must  be 
submitted  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington.  DC  20537. 


42480  Federal  Register /Vol.  67.  No.  121 /Monday.  June  24.  2002 /Rules  and  Regulations 


Attention:  DEA  Federal  Register 
Representative/CCR 
FOR  FURTHER  INFOmiATION  CONTACT: 
Frank  Sapienza.  Chief,  Drug  and 
Chemical  Evaluation  Section.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration.  Washington,  DC  20537. 
Telephone:  (202)  307-7183. 
SUPPLEMtNTARY  MFORMATION: 

Background 

The  Anabolic  Steroids  Control  Act 
(ASCA)  of  1990  (Title  XIX  of  Pub.  L 
101-647)  placed  anabolic  steroids  into 
Schedule  111  of  the  Controlled 
Substances  Act  (CSA)  (21  U.S.C.  801  et 
seq).  Section  1902(b)(41)(B)(i)  of  the 
ASCA  provides  for  the  exclusion  of  any 
anabolic  steroid  which  the  Secretary  of 
Health  and  Human  Services  has 


approved  for  administration  through 
implants  to  cattle  or  other  nonhuman 
species.  The  procedure  for 
implementing  this  section  of  the  ASCA 
is  described  in  §  1308.25  of  Title  21 
Code  of  Federal  Regulations.  The 
purpose  of  this  rule  is  to  identify  three 
products  which  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  finds  meet  the  excluded 
veterinary  anabolic  steroid  implant 
product  criteria. 

What  Anabolic  Steroid  Veterinary 
Implant  Products  Are  Being  Added  to 
the  List  of  Products  Excluded  From 
Application  of  the  CSAT 

The  Deputy  Assistant  Administrator, 
having  reviewed  the  applications  which 
were  made  in  conformance  with  21 


U.S.C.  802(41)(B)(i)  and  21  CFR 
1308.25,  finds  that  the  anabolic  steroid 
products.  Revalor(l)-IS,  Revalor<S)-IH  and 
Revalor®-200,  are  expressly  intended 
for  administration  through  implants  to 
cattle  and  have  been  approved  by  the 
Secretary  of  Health  and  Human  Services 
for  such  use.  Therefore,  pursuant  to  the 
authority  vested  in  the  Attorney  General 
by  TiUe  XD(  of  Pub.  L.  101-647  as 
delegated  to  the  Administrator  of  DEA 
pursuant  to  21  U.S.C.  871(a)  and  28  CFR 
0.100,  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
following  anabolic  steroid  veterinary 
implant  products  be  added  to  the  list  of 
products  excluded  from  application  of 
the  CSA  and  referenced  in  21  CFR 
1308.26(a). 


Excluded  Veterinary  Anabolic  Steroid  Implant  Products 


Trade  name 


Revalor-IS  ... 
R«valor-IH  ... 

R«valor-200 


Company 


Intervet  Inc.,  MMsboro. 

DE 
Inten/et  Inc..  MiHsboro. 

DE 
Inten/et  Inc.,  MiHsboro. 

DE. 


NDCcode 


57926-022-01 
57926-025-01 
57926-024-01 


OeMvary  system 


10  impiant  cartridge 

4  peNeta/imptant  

10  impiant  cartridge 

4  peNets/implant  

10  implant  cartridge 
10  peNets/implant  ... 


Ingredients 


Trenbolorw  Acetate 

Estradk)l-I7beta  

Trenbolone  Acetate 

E8tradiol-17beta  

Trent)olone  Acetate 
E«tradiol-17beta  


Quantity 


20  mg^ellet. 
4  n>g/PeHet. 
20  mg/Pellet. 
2  nrtg/PeUet. 
20mg/Peiiet. 
2mg/Pellet. 


The  exemption  of  these  products 
relates  to  their  production,  distribution, 
and  use  in  animals  only.  If  any  person 
distributes,  dispenses  or  otherwise 
diverts  these  products  to  use  in  humans, 
he/she  shall  be  deemed  to  have 
distributed  a  Schedule  III  controlled 
substance  and  may  be  prosecuted  for 
CSA  violations. 

Section  102(41  )(b)  of  the  CSA  (21 
U.S.C.  802(4 l)(B)(i))  states  that  the  term 
"anabolic  steroid"  "does  not  include  an 
anabolic  steroid  which  is  expressly 
intended  for  administration  through 
implants  to  cattle  or  other  nonhuman 
species  and  which  has  been  approved 
by  the  Secretary  of  Health  and  Human 
Services  for  such  administration."  Title 
21  CFR  1308.25(a)  permits  any  person  to 
apply  for  an  exemption  from  any 
schedule  of  the  CSA  for  anyproduct 
meeting  the  above  criteria.  Therefore,  in 
compliance  with  21  CFR  1308.25.  and 
having  been  presented  with  the  proper 
documentation.  DEA  is  issuing  mis 
order  that  the  three  identified  products 
are  excluded  from  the  definition  of 
anabolic  steroid  pursuant  to  21  U.S.C. 
802(41)(B)(i). 

Interested  persons  are  invited  to 
submit  their  comments  in  writing  with 
regard  to  this  interim  rule.  If  any 
comments  or  ob)ections  raise  significant 
issues  regarding  any  finding  of  fact  or 
conclusion  of  law  upon  which  this 
order  is  based,  the  Deputy  Assistant 


Administrator  shall  immediately 
suspend  the  effectiveness  of  this  order 
until  she  may  reconsider  the  application 
in  light  of  the  comments  and  objections 
filed.  Thereafter,  the  Deputy  Assistant 
Administrator  shall  reinstate,  revoke,  or 
amend  her  original  order  as  she 
determines  appropriate. 

Regulatory  Certifications 

Regulatory  Flexibility  Act 

The  granting  of  excluded  status 
relieves  persons  who  handle  the 
excluded  products  in  the  course  of 
legitimate  business  from  the 
registration,  record  keeping,  security, 
and  other  requirements  imposed  by  the 
CSA.  Accordii^gly,  the  Deputy  Assistant 
Administrator  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  upon  a  substantial  nimiber  of 
small  entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)), 

Executive  Order  12866 

It  has  been  determined  that  drug 
control  matters  are  not  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  the 
provisions  of  Executive  Order  12866. 
Accordingly,  this  action  is  not  subject  to 
those  provisions  of  Executive  Order 
12778  which  are  contingent  upon 
review  by  OMB.  Nevertheless,  the 
Deputy  Assistant  Administrator  has 


determined  that  this  is  not  a  "major 
rule."  as  that  term  is  used  in  Executive 
Order  12866.  and  that  it  would 
otherwise  meet  the  applicable  standards 
of  Sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

Executive  Order  12988 

This  interim  rule  meets  the  applicable 
standards  set  forth  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Qvil 
Justice  Reform. 

Executive  Order  13132 

This  interim  rule  does  not  preempt  or 
modify  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  law.  Accordingly,  this 
rulemaking  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

Unfunded  Mandates  Reform  Act  of  1995 

This  interim  rule  will  not  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  tmder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 
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Sma7/  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  interim  rule  is  not  a  major  rule 
as  defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more:  a 
major  increase  in  costs  or  prices,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Dated:  June  14.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control. 

[FR  Doc.  02-15860  Filed  6-21-02;  8:45  am] 
BIUING  CODE  4410-0»-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD08-02-0111. 

RIN2115-AE46 

Special  Local  Regulatlona;  SAIL 
MOBILE  2002.  Port  of  Mobile,  Mobile, 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  special  local  regulations  in 
the  Port  of  Mobile  for  SAIL  MOBILE 
2002  in  Mobile.  Alabama.  This  action  is 
necessary  to  provide  for  the  safety  of  life 
and  property  on  the  navigable  waters  of 
the  United  States  during  SAIL  MOBILE 
2002  activities.  These  regulations 
establish  special  anchorages  and 
regulate  vessel  traffic  in  Mobile  Bay  and 
the  Mobile  River  from  July  3.  2002  to 
July  8,  2002. 

DATES:  This  rule  is  effective  frt)m  6  a.m. 
on  July  3,  2002  to  5  p.m.  on  July  8,  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [CCGD8-02- 
011]  and  are  available  for  inspection  or 
at  copying  Marine  Safety  Office  Mobile, 
150  North  Royal  Street,  P.O.  Box  2924. 
Mobile,  AL  36652-2924,  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (LT)  Jeff  Morgan  or 
Lieutenant  Junior  Grade  (LTJG)  Mark 
Sawyer.  Marine  Safety  Office  Mobile, 


Operations  Department,  at  (251)  441- 
5121. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553{b){B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and.  under 
5  U.S.C.  553(d)(3).  good  cause  exists  for 
making  this  rule  eff^ective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Information  was  made 
available  to  the  Coast  Guard  in 
insufficient  time  to  publish  an  NPRM  or 
for  publication  in  the  Federal  Register 
30  days  prior  to  the  event.  Publishing  an 
NPRM  and  delaying  its  effective  date 
would  be  contrary  to  public  interest 
since  immediate  action  is  needed  to 
protect  participating  vessels  and 
mariners  as  well  as  the  public  from  the 
hazards  associated  with  this  event. 

Background  and  Purpose 

The  City  of  Mobile,  Alabama  is 
sponsoring  a  Parade  of  Tall  Ships,  titled 
SAIL  MOBILE  2002.  in  Mobile  Bay  and 
Mobile  River  as  part  of  the  city's  tri- 
centennial  celebration.  Events  are 
scheduled  frt)m  July  3.  2002  through 
July  8.  2002.  Participating  vessels, 
including  tall  ships,  will  be  at 
anchorage  in  Mobile  Bay  on  July  3. 
2002.  On  July  4,  2002,  the  participating 
vessels  will  transit  from  anchorage  up 
the  Mobile  Bay  Ship  Channel  to  the 
Mobile  River  where  they  will  make  a 
180  degree  turn  just  south  of  the 
Cochran  Bridge  and  proceed  to  their 
designated  berth  or  anchorage. 
Participating  vessels  are  scheduled  to 
remain  in  Mobile  until  July  8,  2002.  The 
Coast  Guard  expects  a  minimum  of 
2,000  spectator  craft  for  this  event. 

The  Coast  Guard  is  establishing  a 
temporary  regulated  area  to  provide  for 
the  safety  of  spectators  and  participants 
of  SAIL  MOBILE  2002.  This  regulated 
area  is  intended  to  protect  participating 
vessels  and  spectators  by  restricting 
vessel  traffic  around  participating 
vessels,  establishing  spectator  viewing 
areas,  and  establishing  temporary 
anchorages  for  participating  vessels.  All 
vessels,  other  than  officially  registered 
participants  of  SAIL  MOBILE  2002  are 
prohibited  bom  using  the  participant 
anchorage  areas  as  described  in  this 
rule. 

The  regulated  area  includes  all  waters 
of  Mobile  Bay  from  the  mouth  of  the  bay 
between  Fort  Morgan  and  Dauphin 
Island  to  the  Mobile  River  south  of  the 
Cochran  Bridge  near  mile  3  of  the 
Mobile  River.  Within  this  regulated  area 
there  will  be  two  participant  anchorages 


for  participating  vessels  only.  Only 
vessels  officially  registered  in  the 
Parade  of  Tall  Ships  will  be  permitted 
to  anchor  in  these  areas. 

Participant  Anchorage  1  will  be  in 
effect  from  6  a.m.  on  July  3.  2002  to  11 
p.m.  on  July  4.  2002,  and  will  include 
that  portion  of  the  Mobile  Bay  within 
the  following  boundaries:  30°14'48''  N, 
88°02'14'  W  to  30''14'47*'  N.  88°00'53'' 
W  to  30°14'12'  N.  88''00'55''  W  to 
30'13'47"'  N.  88°01'52''  W  to  30°14'48''    . 
N.  88''02'14"  W  (NAD  83). 

Participant  Anchorage  2  will  be  in 
effect  from  11  a.m.  on  July  4,  2002  to  5 
p.m.  on  July  8.  2002,  and  will  include 
all  the  waters  of  the  Mobile  River  within 
the  following  boundaries:  30°41'36"  N, 
B8°02'04''  W  to  30°4T04"  N.  88°02'06'' 
W  to  30°41'31'  N.  88°02'05"  W  to 
30°41'32''  N.  88°02'02''  W  to  30°41'36'' 
N,  88°02'04''  W  (NAD  83). 

While  participating  vessels  are 
underway  within  the  regulated  area, 
other  vessels  may  not  approach  within 
100  yards  of  the  participating  vessel 
without  the  express  permission  of  the 
Coast  Guard  Patrol  Commander.  While 
participating  vessels  are  at  anchor  or 
moored,  other  vessels  may  not  approach 
within  50  feet  of  the  participating  vessel 
without  the  express  permission  of  the 
Coast  Guard  Patrol  Commander.  The 
Coast  Guard  Patrol  Commander  will  be  ■ 
the  Captain  of  the  Port.  Mobile  or  a 
designated  commissioned,  warrant  or 
petty  officer  of  the  U.S.  Coast  Guard. 

Event  organizers  plan  to  establish 
spectator  viewing  areas  for  vessels  along 
the  parade  route  in  the  Mobile  River. 
Spectator  areas  will  be  located  outside 
of  the  Mobile  Shipping  Channel  in  the 
Mobile  River  south  of  the  Cochran 
Bridge.  Markers  along  the  channel  south 
of  the  Cochran  Bridge  will  outline  these 
spectator  areas.  More  precise 
information  regarding  these  spectator 
areas  will  be  published  via  local  notices 
and  general  media  as  soon  as  the 
information  is  available.  Spectator 
vessels  are  not  allowed  outside  these 
specially  marked  areas  30  minutes 
immediately  prior  to  and  during  the 
passing  of  the  Parade  of  Tall  Ships 
without  the  express  permission  of  the 
Coast  Guard  Patrol  Commander.  The 
parade  is  scheduled  from  11  a.m.  to  5 
p.m.  on  July  4.  2002. 

These  special  local  regulations  are 
necessary  to  ensure  the  safety  of  life  and 
property  on  the  navigable  waters  of  the 
United  States.  It  may  be  necessary  for 
the  Coast  Guard  to  establish  additional 
safety  or  security  zones  in  addition  to 
these  rules  to  safeguard  dignitaries  and 
certain  vessels  participating  in  the 
event.  If  the  Coast  Guard  deems  it 
necessary  to  establish  such  zones  at  a 
later  date,  the  details  of  those  zones  may 
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be  announced  separately  via  the  Federal 
Ragistor,  Local  Notice  to  Mariners, 
Marine  Safety  Broadcast,  or  any  other 
means  available. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedxires  of 
the  Department  of  Transportation  (DOT) 
(44  PR  11040.  February  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  rule  will  only 
be  in  effect  for  a  short  period  of  time, 
and  notifications  to  the  marine 
community  will  be  made  through 
broadcast  notice  to  mariners.  The 
impacts  on  routine  navigation  are 
expected  to  be  minimal.  Although  the 
regulated  area  will  apply  to  the  entire 
Mobile  Bay  and  part  of  the  Mobile 
River,  normal  traffic  will  primarily  be 
affected  only  on  )uly  4.  2002.  Vessels 
needing  to  transit  within  100  yards  of  an 
underway  participating  vessel  or  50  feet 
of  an  anchored  or  moored  participating 
vessel  may  seek  to  gain  permission  from 
the  Coast  Guard  Patrol  Commander  or 
his  designated  on-scene  representative. 

Soiall  Entitiea 

Under  the  Regulatory  Flexibility  Act 
(9  U.S.C.  601-612).  we  have  considered 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
subctantial  number  of  small  entities  for 
the  reasons  enumerated  under  the 
Regulatory  Evaluation  section  above.  If 
you  are  a  small  business  entity  and  are 
significantly  affected  by  this  regulation 
please  contact  LT  |eff  Morgan  or  LTJG 
Mark  Sawyer.  Marine  Safety  Office 
Mobile.  Operations  Department,  at  (251) 
441-5121. 

Aaaietance  for  Seaall  Entitiea 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996  (Pubhc  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
can  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperworic 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 


FederaUsm 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandate*  Refiarm  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  so  discuss  the 
effiects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  PriTate  Prupeity 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  impUcations  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  luatice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 


Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  bom  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  tiffect  children. 

Indian  Tribal  Govenunents 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indicm  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  EflRscts 

We  have  analyzed  this  rule  under 
Executive  Order  132 11. 'Actions 
Concerning  Regulations  That 
SignificanUy  Affect  Enwgy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  imder  figure  2-1. 
paragraphs  34(h)  and  34(f)  of 
Commandant  Instruction  M16475.1D. 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  < 


List  of  Sobtecto  ^  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PARTIOO-SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46. 
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2.  A  new  temporary  §  100.35T-08- 
011  is  added  to  read  as  follows: 

S 1 00.35T-08-01 1    Special  Local 
Regulations;  SAIL  IMOBILE  2002  Mobile 
Bay.  Mobile,  Alabama. 

(a)  Definitions. 

Coast  Guard  Patrol  Commander  is  the 
Captain  of  the  Port  Mobile  or  a 
designated  commissioned,  warrant.-or 
petty  officer  of  the  U.S.  Coast  Guard. 

Non-Participating  vessels  are  all  other 
vessels  not  registered  as  participants  for 
the  Parade  of  Tall  Ships  on  July  4.  2002. 

Participating  vessels  are  vessels 
registered  to  participate  in  the  official 
Parade  of  Tall  Ships  on  July  4.  2002. 

(b)  Regulated  areas.  The  following  are 
regulated  areas: 

(1)  Event  area.  All  waters  of  Mobile 
Bay  from  the  mouth  of  the  bay  between 
Fort  Morgan  and  Dauphin  Island  to  the 
Mobile  River  south  of  the  Cochran 
Bridge  near  mile  3  of  the  Mobile  River. 

(2)  Participant  anchorage  areas. 

(i)  Participant  Anchorage  1  includes 
that  portion  of  the  Event  Area  in  Mobile 
Bay  bounded  by  a  line  connecting  the 
following  points:  Starting  at  30°14'48'' 
N.  88°02'14''  W;  thence  to  30°14'47''  N, 
SS^OO'SS"  W;  thence  to  30°14'12''  N, 
88''00'55''  W;  thence  to  30°13'47''  N. 
88°01'52''  W;  thence  to  30n4'48''  N, 
88°02'14''W  [NAD  1983]. 

(ii)  Participant  Anchorage  2  includes 
all  the  waters  of  the  Event  Area  in  the 
Mobile  River  bounded  by  a  line 
connecting  the  following  points: 
Starting  at  30°41'36''  N.  88'=02'04''  W; 
thence  to  30°41'04''  N,  88°02'06''  W; 
thence  to  30°41'31''  N,  88°02'05''  W; 
thence  to  30°41'32''  N,  88''02'02''  W; 
thence  to  30°41'36''  N,  88''02'04''  W 
[NAD  1983). 

(3)  Spectator  areas.  Spectator  areas  for 
viewing  the  parade  will  be  outlined  by 
markers  outside  of,  and  along  the 
channel  of,  the  Mobile  River  south  of 
the  Cochran  Bridge. 

(c)  Regulations.  (1)  Non-participating 
vessels  are  not  allowed  to  approach 
within  100  yards  of  any  participating 
vessel  that  is  underway  within  the 
regulated  areas  in  paragraph  (b)  of  this 
section  without  express  authorization 
by  the  Coast  Guard  Patrol  Commander. 

(2)  Non-participating  vessels  are  not 
allowed  to  approach  within  50  feet  of 
any  participating  vessel  that  is  moored 
or  anchored  within  the  Event  Area 
without  express  authorization  by  the 
Coast  Guard  Patrol  Commander. 

(3)  Only  participating  vessels  are 
permitted  to  anchor  in  the  participant 
anchorages. 

(4)  Allpersons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Patrol  Commander. 

(5)  All  non-partipating  vessels  in  the 
Event  Area  must  remain  in  the  marked 


spectator  areas  from  30  minutes 
inunediately  prior  to  and  during  the 
Parade  of  Tall  Ships  unless  expressly 
authorized  by  the  Coast  Guard  Patrol 
commander. 

(d)  Enforcement  schedule.  \1)  The 
Parade  of  Tall  Ships  is  scheduled  to 
begin  at  11  a.m.  and  end  at  5  p.m.  on 
July  4.  2002. 

(2)  Participant  Anchorage  1  will  be 
enforced  from  6  a.m.  on  July  3.  2002  to 
11  p.m.  on  July  4,  2002. 

(3)  Participant  Anchorage  2  will  be 
enforced  from  11  a.m.  on  July  4.  2002 
to  5  p.m.  on  July  8.  2002. 

(e)  Effective  dates.  (1)  This  section  is 
effective  from  6  a.m.  on  July  3,  2002,  to 
5  p.m.  on  July  8,  2002. 

Dated:  June  7,  2002. 
Roy ).  Casto. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  02-15796  Filed  6-21-02;  8:45  am] 
BILUNG  COOE  491fr-15-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  TAMPA-02-4>53] 
RIN2115-AA97 

Security  Zones;  Tampa  Bay  and 
Crystal  River,  FL 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  temporary  security  zones  in 
Tampa  Bay,  Tampa,  Florida,  and  Crystal 
River.  Florida.  These  zones,  which  are 
based  on  temporary  security  zones  for 
vessels,  waterfront  facilities  and  bridges 
that  will  soon  expire,  are  needed  to 
ensure  public  safety  and  security  in  the 
Tampa  Bay  area.  Entry  into  these  zones 
will  be  prohibited  imless  authorized  by 
the  Captain  of  the  Port,  or  his 
designated  representative. 
DATES:  This  rule  is  effective  itom  6:01 
p.m.  on  June  15,  2002  until  11:59  p.m. 
October  31,  2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
[COTP  Tampa  02-053]  and  are  available 
for  inspection  or  copying  at  Marine 
Safety  Office  Tampa,  155  Columbia 
Drive,  Tampa,  Florida  33606-3598 
between  8  a.m.  and  3  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  David  McClellari,  Coast  Guard 


Marine  Safety  Office  Tampa,  at  (813) 
228-2189  extension  102. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553{b}(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM,  which  would  incorporate  a 
comment  period  before  a  final  rule 
could  be  issued,  and  delaying  the  rule's 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  the  public,  ports  and 
waterways  of  the  United  States. 

For  the  same  reasons,  under  5  U.S.C 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
Coast  Guard  will  issue  a  broadcast 
notice  to  mariners  to  advise  mariners  of 
the  restriction.  The  Coast  Guard  will 
publish  a  NPRM  proposing  to  make 
these  temporary  security  zones 
permanent  and  requesting  public 
comment. 

Background  and  Purpose 

The  terrorist  attacks  of  September 
2001  killed  thousands  of  people  and 
heightened  the  need  for  development  of 
Various  security  measures  throughout 
the  seaports  of  the  United  States, 
particularly  those  vessels  and  facilities 
which  are  frequented  by  foreign 
nationals  and  maintain  an  interest  to 
national  security.  Following  these 
attacks  by  well-trained  and  clandestine 
terrorists,  national  security  and 
intelligence  officials  have  warned  that 
future  terrorists  attacks  are  likely.  The 
Captain  of  the  Port  of  Tampa  has 
determined  that  these  security  zones  are 
necessary  to  protect  the  public,  ports, 
and  waterways  of  the  United  States  from 
potential  subversive  acts. 

These  zones  are  based  on  temporary 
security  zones  for  vessels,  waterfront 
facilities  and  bridges  that  will  soon 
expire.  The  following  five,  existing 
temporary  final  rules  were  published  in 
the  Federal  Register: 

Security  Zone  for  Crystal  River,  FL  (66 
FR  62940.  December  4.  2001).  This  rule 
created  a  temporary  fixed  security  zone 
around  the  Florida  Power  Crystal  River 
nuclear  power  plant  located  at  the  end 
of  the  Florida  Power  Corporation 
Channel,  Crystal  River,  Florida. 

Security  Zone  Sunshine  Skyway 
Bridge,  Tampa,  FL  (66  FR  65838, 
December  21,  2001).  This  rule  created 
temporary  fixed  security  zones  100  feet 
around  all  bridge  supports  and  rocky 
outcroppings  at  the  base  of  the  supports 
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for  the  Sunshine  Skyway  Bridge  in 
Tampa  Bay. 

Security  Zone  Tampa.  FL  (67  FR 
8186.  February  22,  2002).  This  rule 
created  temporary  security  zones  100 
yards  around  moored  vessels  carrying  or 
transferring  Liquefied  Petroleum  Gas 
(LPG),  Anhydrous  Ammonia  (NH3j  and/ 
or  grade  "A"  and  "B"  flammable  liquid 
cargo.  Additionally,  any  vessel 
transiting  within  200  yards  of  moored 
vessels  carrying  or  transferring 
Liquefied  Petroleum  Gas  (LPG). 
Anhydrous  Ammonia  (NH3)  and/or 
grade  "A"  and  "B"  cargo  must  proceed 
through  the  area  at  the  minimiun  speed 
necessary  to  maintain  safe  navigation. 

Security  Zone  Cruise  Ships  Tampa, 
FL  (67  FR  10618,  March  8.  2002).  This 
rule  created  temporary  secxuity  zones 
100  yards  around  cruise  ships  moored 
in  the  Port  of  Tampa.  Additionally,  any 
vessel  transiting  within  200  yards  of  a 
moored  cruise  ship  must  proceed 
through  the  area  at  the  minimum  speed 
necessary  to  maintain  safe  navigation. 

Security  Zone  St.  Petersburg  Harbor. 
FL  (67  FR  36098,  May  23.  2002).  This 
rule  established  temporary  fixed 
security  zones  around  all  Coast  Guard 
and  waterfront  facilities  and  moorings 
in  St.  Petersburg  Harbor,  FL. 

On  December  4,  2001,  the  Captain  of 
the  Port  issued  a  temporary  rule  titled 
"Security  Zone  Moving  Cruise  Ships, 
Tampa.  FL"  that  has  not  yet  been 
published  in  Federal  Reybter.  On  April 
16,  2002,  the  Captain  of  the  Port  issued 
a  temporary  rule  titled  "Security  Zone 
facilities,  Tampa.  FL"  that  has  not  yet 
been  published  in  Federal  Register. 
(This  April  2002  rule  was  subsequently 
published  on  June  14.  2002  (67  FR 
40861). 

This  temporary  final  rule  published 
today  combines  many  seciirity  zones  in 
the  Tampa  Bay  area  into  one  rule.  These 
zones  will  be  located  in  the  following 
areas: 

(1)  Fifty-yard  security  zones  aroimd 
all  piers  and  waterfront  facilities  in  Port 
Sutton,  East  Bay,  Hooker's  Point. 
Sparkman  Channel,  Ybor  Channel  and 
portions  of  Garrison  Channel; 

(2)  Two  hundred-yard  minimal  speed 
zone  and  a  one  hundred-yard  seciirity 
zone  around  moored  vessels  carrying  or 
transferring  Liquefied  Petroleiun  Gas 
(LPG),  Anhydrous  Ammonia  (NH3)  and/ 
or  grade  "A"  and  "B"  flammable  liquid 
cargo,  and  moored  cruise  ships; 

(3)  One  hundred-yard  seciuity  zones 
around  all  cruise  ships  east  of  the 
Tampa  Bay  "T"  sea  buoy  entering  or 
departing  Tampa  Bay.  Additionally,  any 
vessel  transiting  within  200  yards  of  a 
moving  cruise  ship  must  proceed 
through  the  area  at  the  minimum  speed 
necessary  to  maintain  safe  navigation. 


(4)  One  hundred-feet  security  zones 
aroimd  Coast  Guard  waterfront  facilities 
and  moorings  in  Saint  Petersburg 
(Bayboro)  Harbor; 

(5)  All  waters  of  the  Florida  Power 
Corporation  Channel  and  Demory  Gap 
Channel  aroimd  the  Florida  Power 
Crystal  River  nuclear  power  plant;  and 

(6)  One  hundred-feet  security  zones 
around  all  bridge  supports  and  rocky 
outcroppings  at  the  base  of  the  supports 
for  the  Sunshine  Skyway  Bridge  to 
October  31, 2002.  to  ensure  public 
safety  and  security  in  the  Tampa  Bay 
area. 

The  Coast  Guard  will,  during  the 
effective  period  of  this  temporary  final 
rule,  complete  notice  and  comment 
rulemaking  for  permanent  regulations. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  minimal  and  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulation  policies  and 
procedures  of  DOT  is  unnecessary.  This 
temporary  rule  may  have  some  impact 
on  the  public,  but  these  potential 
impacts  will  be  minimized  for  the 
following  reasons:  there  is  ample  room 
for  vessels  to  navigate  aroimd  security 
zones,  and  there  are  several  locations  for 
recreational  and  commercial  fishing 
vessels  to  fish  throughout  the  Tampa 
Bay  Region,  and  the  Captain  of  the  Port 
may,  on  a  case-by-case  basis  allow 
ptersons  or  vessels  to  enter  a  security 
zone. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  vrill  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  majority  of  the  zones  are 
limited  in  size,  leaving  ample  room  for 


vessels  to  navigate  around  the  zones. 
The  zones  will  not  significantly  impact 
commuter  and  passenger  vessel  traffic 
patterns,  and  mariners  will  be  notified 
of  the  zones  via  local  notice  to  mariners 
and  marine  broadcasts.  Also,  the 
Captain  of  the  Port  may  allow  entrance 
into  a  zone  on  a  case-by-case  basis. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  rule 
will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FUflTHER  MFOMIATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  modifies  existing  collection 
of  information  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501-3520). 

Federalism 

A  rule  has  .implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  rule  will  not  result  in 
such  expenditure,  we  do  discuss  the 
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effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  Implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)  (2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Environmental 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  Figure  2-1 ,  paragraph 
34(g)  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES.     ' 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.  We 
invite  your  comments  on  how  this  rule 
might  impact  tribal  governments,  even  if 
that  impact  may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

■  We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 


the  Office  of  Information  and  regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
statement  of  Energy  Effects  under 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reports  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165,  as  follows: 

PART  165-REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  §  165.T07-O53  is 
added  to  read  as  follows: 

§165.T07-053    Security  Zones:  Tampa  Bay, 
Tampa,  Rorida,  Crystal  River,  Rorida. 

(a)  The  following  areas  are  security 
zones: 

(1)  Florida  Power  Crystal  River  Power 
Plant— the  security  zone  for  the  Florida 
Power  Corporation  Channel 
encompasses  the  waters  within  the 
following  points:  28°56.87'N, 
082°45.17'W  (Northwest  comer), 
28°57.37'N.  082°41.92'W  (Northeast 
corner),  28°56.81'N,  082»45.17'W 
(Southwest  comer),  and  28''57.32'N. 
082°41.92'N  (Southeast  comer).  The 
security  zone  for  the  Demory  Gap 
Channel  encompasses  the  waters  within 
the  following  points:  28°57.61'N. 
082°43.42'W  (Northwest  comer), 
28°57.53'N.  082°41.88'W  (Northeast 
comer).  28°57.60TM,  082°43.42'W 
(Southwest  comer).  28°57.51'N. 
082°41.88'W  (Southeast  comer). 

(2)  Port  of  Tampa.  Hazardous  Cargo 
Vessels — Temporary  security  zones  are 
established  100  yards  around  moored 
vessels  carrying  or  transferring 
Liquefied  Petroleum  Gas  (LPG), 
Anhydrous  Ammonia  (NH3)  and/or 
grade  "A"  and  "B"  flammable  liquid 
cargoes  in  the  Port  of  Tampa.  Florida. 
Additionally  a  200-yard  minimal  speed 
zone  is  created  around  these  vessels. 

(3)  Port  of  Tampa,  Cruise  Ships- 
Temporary  security  zones  are 
established  100  yards  around  moored' 
cruise  ships  in  Tampa.  Florida. 
Additionally  a  200-yard  minimal  speed 
zone  is  created  around  these  cruise 
ships. 

(4)  Moving  Cruise  Ships,  Tampa 
Ba>*-- One  hundred-yard  security  zones 
around  all  cruise  ships  east  of  the 
Tampa  Bay  "T"  sea  buoy  entering  or 


departing  Tampa  Bay.  Additionally,  any 
vessel  transiting  within  200  yards  of  a 
moving  cruise  ship  must  proceed 
through  the  area  at  the  minimum  speed 
necessary  to  maintain  safe  navigation. 

(5)  St.  Petersburg  Harbor  Seawall  and 
Moorings — The  Coast  Guard  is 
establishing  temporary  fixed  security 
zones  in  all  waters  north  of  the  marked 
channel  in  St.  Petersburg  Harbor,  St. 
Petersburg.  Florida.  These  security 
zones  will  encompass  all  waters  on  the 
north  side  of  channel  serving  St. 
Petersburg  Harbor,  commencing  at 
dayboard  "10"  in  approximate  position 
27°45.58'N.  082°37.52'W,  and  westward 
along  the  seawall  100  feet  from  the 
seawall  and  around  all  moorings  and 
vessels  to  the  end  of  the  storage  facility 
in  approximate  position  27°45.68'N, 
082''37.80'W. 

(6)  St.  Petersburg  Harbor  South 
Moorings — A  security  zone  is 
established  for  the  Coast  Guard  south 
moorings  in  St.  Petersburg  Harbor.  The 
zone  will  extend  100  feet  around  the 
piers  commencing  from  approximate 
position  27°45.52'N,  082°37.96'W  to 
27''45.52'N,  082''37.60'W.  All  positions 
noted  are  fixed  using  the  North 
American  Datum  of  1983  (World 
Geodetic  System  1984).  The  southern 
boundary  of  the  zone  is  shoreward  of  a 
line  between  Green  Daybeacon  11(LLN 
2500)  westerly  to  the  entrance  to  Salt 
Creek. 

(7)  Pendola  Point  to  East  Bay- 
Temporary  security  zones  are 
established  50  yards  firom  shoreline  or 
seawall  and  encompassing  all  piers 
aroimd  facilities  commencing  at: 
27°54.16'N  082°26.11'W,  east  northeast 
to  27°54.19'N  082"»26.00'W,  then 
northeast  to  27°54.37'N  082°25.72'W 
closing  off  all  of  Port  Sutton  Channel  to 
commercial  and  recreational  fisherman, 
then  northerly  to  27°54.48'N 
082°25.72'W,  then  northeasterly  and 
terminating  at  point  27''55.27'N 
082°25.17'W. 

(8)  Eastern  Side  of  Hookers  Point— 
Temporary  security  zones  are 
established  50  yards  from  shoreline  or 
seawall  and  encompassing  all  piers 
around  facilities  commencing  at: 
27°56.05'N  082°25.95'W  southwesterly 
to  27°56.00'N  082°26.08'W  then 
southerly  27°35.83'N  082°26.07'W  then 
southeasteriy  to  27°55.66'N  " 
082°25.73'W  the  south  to  27°54.75'N 
082''25.74'W  then  southwesterly  and 
terminating  at  point  27°54.57'N 
082''25.86'W. 

(9)  Southwestern  Hookers  Point  to 
Ybor  Channel— Temporary  security 
zones  are  established  5Q  yards  from 
shoreline  or  seawall  and  encompassing 
all  piers  around  facilities  commencing 
at:  27°54.74'N  082''26.47'W,  northwest 
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to  27°55.25'N  082°26.73'W.  then  north- 
northwest  to  27°55.60TSI  082°26.80'W. 
then  north-northeast  to  27'>56.00'N 
082''26.74'W,  then  northeast  27''56.56'N 
082''26.55'W.  and  north  to  27"'56.84'N 
082''26.55'W.  west  to  27''56.84'N 
082''26.66'W.  then  southerly  to 
27°56.65'N  082°26.66'W,  southwesterly 
to  27°56.7'N  082°26.7'W  then 
southwesterly  and  terminating  at 
27«'56.53'N  082'*26.96'W. 

(10)  Sunshine  Skyway  Bridge— The 
Coast  Guard  is  establishing  temporary 
fixed  security  zones  in  all  waters 
extending  100  feet  around  all  bridge 
supports  and  rocky  outcroppings  at  the 
base  of  the  supports  for  the  Sunshine 
Skyway  Bridge  in  Tampa  Bay,  located  at 
approximate  position  27»37'12''  N 
Latitude.  82''39'20'  W  LoMitude. 

b.  Regulations.  In  accoroance  with  the 
general  regulations  in  §  165.33  of  this 
part,  entry  into  these  zones  is  prohibited 
except  as  authorized  by  the  Captain  of 
the  Port,  or  his  designated 
representative.  The  Captain  of  the  Port 
will  notify  the  public  of  these 
restrictions  via  Marine  Safety  Broadcast 
on  VHF-FM  Channel  16  and  13  (157.1 
MHz). 

c.  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

d.  Dates.  This  section  is  effective  from 
6:01  p.m.  on  lune  15,  2002  until  11:59 
p.m.  October  31,  2002. 

Dated:  lune  7.  2002. 
A.L  TbompwHi.  |r.. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  Tampa.  Florida. 

(FR  Doc.  02-15792  Filed  6-21-02:  8:45  am] 
MXMO  COM  4»10-1S-P 


DEFAimiENr  OF  TIUNSPORTATKMI 
Coast  Quard 

33  CFR  Part  166 

(COTP  San  Franciaco  Bay  Ot-012] 

mN2115-AA97 

Sacurlty  Zonaa;  San  Frandaoo  Bay, 
San  Franciaco.  CA 

AOINCY:  Coast  Guard,  DOT. 

ACTI9N:  Temporary  final  rule;  change  in 

effective  period. 

summary:  The  Coast  Guard  is  revising 
the  effective  period  of  moving  and  fixed 
security  zones  extending  100  yards 
around  all  cruise  ships  and  tank  vessels 
that  enter,  are  moored  in,  or  depart  from 
the  San  Francisco  Bay  and  Delta  ports, 
California.  These  security  zones  are 
needed  for  national  security  reasons  to 
protect  the  public  and  ports  from 


potential  subversive  acts.  Entry  into 
these  se<nirity  zones  is  prohibited, 
unless  specifically  authorized  by  the 
Captain  of  the  Port  San  Francisco  Bay, 
or  his  designated  representative. 
DATES:  The  amendment  to  §  165.T11- 
098(c)  in  this  rule  is  effective  Jime  20, 
2002.  Section  165.T11-098,  added  at  67 
FR  7613,  February  20,  2002,  effective 
from  11:59  p.m.  FST  on  December  21, 

2001,  to  11:59  p.m.  PDT  on  June  21, 

2002,  as  amended  in  this  rule,  is 
extended  in  effect  to  11:59  p.m.  PST  on 
December  21,  2002. 

AOOMESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  COTP  San 
Francisco  Bay  01-012  and  are  available 
for  inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office  San  Francisco  Bay, 
Coast  Guard  Island,  Alameda,  California 
94501,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

■TOR  FURTHER  MFORMATION  CONTACT: 
Lieutenant  Ross  Sargent,  U.S.  Coast 
Guard  Marine  Safety  Office  San 
Francisco  Bay,  at  (510)  437-3073. 
SUFFIEMENTARV  MFORMATION: 

Regulatory  Information 

On  February  20.  2002.  we  published 
a  temporary  final  rule  (TFR)  for  cruise 
ships  and  tank  vessels  in  San  Francisco 
Bay  and  Delta  ports  entitled  "Security 
Zones;  San  Francisco  Bay,  San 
Francisco,  CA"  in  the  Federal  Register 
(67  FR  7611)  under  S  165.T11-098.  It 
has  been  in  effect  since  December  21, 
2001  and  is  set  to  expire  11:59  p.m.  PDT 
on  June  21,  2002. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulaUon.  Under  5  U.S.C.  553(b),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Due  to  the 
terrorist  attacks  on  September  11,  2001, 
and  the  warnings  given  by  national 
security  and  intelligence  officials,  there 
is  an  increased  risk  that  further 
subversive  or  terrorist  activity  may  be 
laimched  against  the  United  States.  A 
heightened  level  of  seciuity  has  been 
established  around  all  cruise  ships  and 
tank  vessels  in  San  Francisco  Bay  and 
Delta  ports.  These  security  zones  are 
needed  to  protect  the  United  States  and 
more  s(>ecifically  the  people, 
waterways,  and  properties  near  the 
ports. 

The  original  temporary  final  rule  was 
urgently  required  to  prevent  possible 
terrorist  strikes  against  the  United  States 
and  more  specifically  the  people, 
waterways,  and  properties  in  and  near 
the  San  Francisco  and  Delta  ports.  It 
was  anticipated  that  we  would  assess 
the  security  environment  at  the  end  of 


the  effective  period  to  determine 
whether  continuing  security  precautions 
were  required  and,  if  so,  propose 
regulations  responsive  to  existing 
conditions.  We  have  determined  the 
need  for  continued  security  regulations 
exists. 

The  Coast  Guard  will  utilize  the 
extended  effective  period  created  by  this 
TFR  to  engage  in  notice  and  comment 
rulemaking  to  develop  permanent 
regulations  tailored  to  tne  present  and 
foreseeable  seciuity  environment  with 
the  Captain  of  the  Port  (COTP)  San 
Francisco  Bay.  Therefore,  the  public 
will  still  have  the  opportunity  to 
comment  on  this  rule.  The  measures 
contemplated  by  the  rule  were  intended 
to  facilitate  ongoing  response  efforts  and 
prevent  future  terrorist  attack.  In  this 
case,  issuing  a  NPRM  would  delay  the 
effective  date  of  this  rule;  such  a  delay 
would  be  contrary  to  the  public  interest 
insofar  as  it  may  render  individuals  and 
facilities  within  and  adjacent  to  cruise 
ships  and  tank  vessels  vulnerable  to 
subversive  activity,  sabotage  or  terrorist 
attack.  The  measures  contemplated  by 
this  rule  are  intended  to  prevent  future 
terrorist  attacks  against  individuals  and 
facilities  within  or  adjacent  to  cruise 
ships  and  tank  vessels.  Immediate 
action  is  required  to  accomplish  these 
objectives  and  necessary  to  continue 
safeguarding  these  vessels  and  the 
surrounding  area.  Any  delay  in  the 
effective  date  of  this  rule  is  impractical 
and  contrary  to  the  public  interest. 

The  Coast  Guard  will  be  publishing  a 
NPRM  to  establish  permanent  security 
zones  that  are  temporarily  effective 
imder  this  rule.  This  revision  preserves 
the  status  quo  within  the  Ports  while 
permanent  regulations  are  developed. 

For  the  reasons  stated  in  the 
paragraphs' above  imder  5  U.S.C. 
553(d)(3).  the  Coast  Guard  also  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 


Background  and  Purpose 

Based  on  the  September  11,  2001. 
terrorist  hijackings  and  attacks  on  the 
World  Trade  Center  in  New  York,  the 
Pentagon  in  Arlington,  Virginia,  there  is 
an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  the  San 
Francisco  Bay  and  Delta  ports,  against 
cruise  ships  and  tank  vessels  entering, 
departing,  or  moored  within  the  San 
Francisco  Bay  and  Delta  ports.  The 
terrorist  acts  against  the  United  States 
on  September  11,  2001,  have  increased 
the  need  for  safety  and  security 
measures  on  U.S.  ports  and  waterways. 

In  response  to  these  terrorist  acts,  and 
in  order  to  prevent  similar  occurrences. 
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the  Coast  Guard  has  established  a 
security  zone  around  cruise  ships  and 
tank  vessels  to  protect  persons, 
transiting  vessels,  adjacent  waterfront 
facilities,  and  the  adjacent  land  of  the 
San  Francisco  Bay  and  Delta  ports. 
These  security  zones  are  necessary  to 
prevent  damage  or  injury  to  any  vessel 
or  waterfrtint  facility,  and  to  safeguard 
ports,  harbors,  or  waters  of  the  United 
States  near  the  San  Francisco  and  Delta 
ports. 

As  of  today,  the  need  for  security 
zones  around  cruise  ships  and  tank 
vessels  still  exist.  This  temporary  final 
rule  will  extend  these  zones  that  were 
set  to  expire  June  21,  2002,  for  6 
months — from  June  21 ,  2002,  to 
December  21,  2002.  This  will  allow  the 
Coast  Guard  time  to  publish  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register,  which  will  include  a 
public  comment  period,  and  for  a  final 
rule  to  be  put  into  effect  without  there 
being  an  interruption  in  the  protection 
provided  by  cruise  ship  and  tank  vessel 
security  zones. 

Discussion  of  Rule 

This  regulation  extends  the  current 
security  zone  that  prohibits  all  vessels 
and  people  from  approaching  cruise 
ships  and  tank  vessels  that  are 
underway  or  moored  in  the  San 
Francisco  Bay  and  Delta  ports. 
Specifically,  no  .vessel  or  person  may 
close  to  within  100  yards  of  a  cruise 
ship  or  tank  vessel  that  is  entering, 
moored,  or  departing  the  San  Francisco 
Bay  and  Delta  ports. 

A  security  zone  is  automatically 
activated  when  a  cruise  ship  or  tank 
vessel  passes  a  line  drawn  between  San 
Francisco  Main  Ship  Channel  buoys  7 
and  8  (LLNR  4190  &  4195,  positions 
37°46.9'  N,  122°35.4'  W  &  37°46.5'  N, 
122''35.2'  W,  respectively)  while 
entering  port  and  remains  in  effect 
while  the  vessel  is  moored  within  in  the 
San  Francisco  Bay  and  Delta  ports. 
When  activated,  this  security  zone  will 
encompass  a  portion  of  the  waterway 
described  as  a  100  yard  radius  around 
a  cruise  ship  or  tank  vessel  in  the  San 
Francisco  Bay  and  Delta  ports.  This 
security  zone  is  automatically 
deactivated  when  the  cruise  ship  or  tank 
vessel  passes  a  line  drawn  between  San 
Francisco  Main  Ship  Channel  buoys  7 
and  8  (LLNR  4190  &  4195,  positions 
37°46.9'  N,  122°35.4'  W  &  37°46.5'  N, 
122°35.2'  W,  respectively)  on  its 
departure  from  port.  Vessels  and  people 
may  be  allowed  to  enter  an  established 
security  zone  on  a  case-by-case  basis 
with  authorization  from  the  Captain  of 
the  Port. 

As  part  of  the  Diplomatic  Security 
and  Antiterrorism  Act  of  1986  (Pub.  L. 


99-399),  Congress  amended  the  Ports 
and  Waterways  Safety  Act  (PWSA)  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  This  authority,  under  section 
7  of  the  PWSA  (33  U.S.C.  1226). 
supplements  the  Coast  Guard's 
authority  to  issue  security  zodes  under 
The  Magnuson  Act  regulations 
promulgated  by  the  President  under  50 
U.S.C.  191,  including  Subparts  6.01  and 
6.04  of  Part  6  of  Title  33  of  the  Code  of 
Federal  Regulations. 

Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
set  forth  in  33  U.S.C.  1232  and  50  U.S.C. 
192.  Pursuant  to  33  U.S.C.  1232,  any 
violation  of  the  security  zone  described 
herein,  is  punishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
violation  is  a  separate  violation), 
criminal  penalties  (imprisonment  up  to 
6  years  and  a  maximum  fine  of 
$250,000),  and  in  rem  liability  against 
the  offending  vessel.  Any  person  who 
violates  this  section,  using  a  dangerous 
weapon,  or  who  engages  in  conduct  that 
causes  bodily  injury  or  fear  of  imminent 
bodily  injury  to  any  officer  authorized 
to  enforce  this  regulation,  also  faces 
imprisonment  up  to  12  years.  Vessels  or 
persons  violating  this  section  are  also 
subject  to  the  penalties  set  forth  in  50 
U.S.C.  192:  seizure  and  forfeiture  of  the 
vessel  to  the  United  States,  a  maximum 
criminal  fine  of  $10,000,  and 
imprisonment  up  to  10  years. 

The  Captain  of  the  Port  will  enforce 
these  zones  and  may  enlist  the  aid  and 
cooperation  of  any  Federal,  State, 
county,  municipal,  and  private  agency 
to  assist  in  the  enforcement  of  the 
regulation.  This  regulation  is  proposed 
under  the  authority  of  33  U.S.C.  1226  in 
addition  to  the  authority  contained  in 
50  U.S.C.  191  and  33  U.S.C.  1231. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
{DOT)(44  FR  11040,  February  26, 1979). 
The  size  of  the  zones  are  the  minimum 
necessary  to  provide  adequate 
protection  for  cruise  ships  and  tank 
vessels,  their  crews,  other  vessels  and 
crews  operating  in  the  vicinity  of  cruise 


ships  and  tank  vessels,  adjoining  areas 
and  the  public.  These  zones  will 
encompass  a  small  portion  of  the 
waterway  for  a  limited  duration.  Also, 
vessels  and  people  may  be  allowed  to 
enter  the  zones  on  a  case-by-case  basis 
with  authorization  from  the  Captain  of 
the  Port.  Any  hardships  experienced  by 
persons  or  vessels  are  considered 
minimal  compared  to  the  national 
interest  in  protecting  cruise  ships  and 
tank  vessels,  their  crews  and  the  public. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  security  zones  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
several  reasons:  Small  vessel  traffic  can 
pass  safely  around  the  area  and  vessels 
engaged  in  recreational  activities, 
sightseeing  and  commercial  fishing  have 
ample  space  outside  of  the  security 
zones  to  engage  in  these  activities. 
When  a  cruise  ship  or  tank  vessel  is  at 
anchor,  vessel  traffic  will  have  ample 
room  to  maneuver  around  the  security 
zones.  Small  entities  and  the  maritime 
public  will  be  advised  of  these  security 
zones  via  public  notice  to  mariners. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 


42488  Federal  Register /Vol.  67.  No.  121 /Monday.  June  24.  2002 /Rules  and  Regulations 


Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (l-88a-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

FederaUsm 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandate*  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditxue  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

CiTil  Jiiatice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  signiflcant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Trilial  GoTemments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 


13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  imder  figiire  2-1. 
paragraph  (34)(g).  of  Commandant 
Instruction  M16475.10.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  establishing  a  security  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
A00RES8CS. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LUMTEO  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Revise  §  165.T1 1-098  to  read  as 
follows: 

f  166.711*096    Security  ZOnea;  Son 
Frsneisco  Bay  and  Delta  porta 

(c)  Effective  period.  This  section  is 
effective  at  11:59  p.m.  PDT  on  December 


21.  2001.  and  will  terminate  at  11:59 
p.m.  PST  on  December  21.  2002. 

Dated:  June  12.  2002. 
L.L,  Heretu. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  San  Francisco  Bay,  California. 
(FR  Doc.  02-15966  Filed  6-20-02;  2:17  pml 
■NJJNO  coot  4S10-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Gtiard 

33  CFR  Part  ITS 
[USCO-2000-6589] 
MN  2115-AQ04 

WMflng  Of  Poraonai  Flotation  Davlcas 
(PFDs)  by  Certain  Chlldran  Alward 
Racraatlonal  Vaaaala 

agency:  Coast  Guard.  DOT. 
ACTION:  Interim  rule  vtrith  request  for 
comments. 

summary:  The  Coast  Guard  is  requiring 
that  most  children  under  age  13  aboard 
recreational  vessels  wear  personal 
flotation  devices  (PFDs).  or  lifejackets. 
During  1995-1998. 105  children  under 
13  died  in  the  water.  66  of  them  by 
drowning.  This  Rule  should  reduce  the 
number  of  children  who  drown  because 
they  are  not  wearing  lifejackets. 
DATES:  This  Interim  Rule  is  effective 
December  23.  2002.  Comments  and 
related  material  must  reach  the  Docket 
Management  Facility  on  or  before 
August  23.  2002. 

ADDRESSES:  To  make  siue  they  do  not 
enter  the  docket  (USCG-200(>-8589] 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(1)  By  ihail  to  the  Docket  Management 
Facility.  U.S.  Department  of 
Transportation,  room  PL-401.  400 
Seventh  Street  SW..  Washington.  DC 
20590-0001. 

(2)  By  hand-delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Bmlding, 
400  Seventh  Street  SW..  Washington, 
DC.  between  9  a.m.  and  5  p.m..  Monday 
through  Friday.'  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  tax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Internet 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  FaciUty 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  firom  the  public,  as  well  as 
documents  mentioned  in  this  preamble 


Federal  Register /Vol.  67,  No.  121 /Monday,  June  24,  2002 /Rules  and  Regulations 42489 


as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  be 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility.  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SW.. 
Washington.  E>C.  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  Interim  Rule, 
call  Carl  Perry.  Coast  Guard,  telephone: 
202-267-0979.  If  you  have  questions  on 
viewing  the  docket,  call  Dorothy  Beard, 
Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
5149. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  May  1,  2001,  we  published  in  the 
Federal  Register  [66  FR  21717]  a  notice 
of  proposed  rulemaking  (NPRM)  titled 
"Wearing  of  Personal  Flotation  Devices 
(PFDs)  by  Certain  Children  Aboard 
Recreational  Vessels".  We  received  46 
letters  commenting  on  the  proposed 
rule.  No  public  hearing  was  requested 
and  none  was  held. 

The  NPRM  followed  two  published 
notices  of  request  for  comments,  both 
titled  "Recreational  Boating  Safety- 
Federal  Requirements  for  Wearing 
Personal  Flotation  Devices,"  under  the 
docket  number  CGD  97-059.  The  first 
appeared  in  the  Federal  Register  on 
September  25,  1997  [62  FR  50280);  the 
second,  which  extended  the  comment 
period,  on  March  20, 1998  [63  FR 
13586).  The  comments  received  in 
response  to  these  notices  we  discussed 
in  the  NPRM. 

After  summarizing  the  conunents 
received  in  response  to  the  NPRM,  we 
consulted  the  National  Boating  Safety 
Advisory  Council  (NBSAC)  at  its 
meeting  in  October  2001  regarding  the 
results.  NBSAC  recommended  that  we 
proceed  to  publish  a  Final  Rule,  as 
proposed  in  the  NPRM. 

We  published  a  Final  Rule  in  the 
Federal  Register  on  February  27.  2002 
[67  FR  8881],  addressing  requirements 
for  children  under  age  13  to  wear  PFDs 
while  the  children  are  on  deck  and  their 
vessels  are  under  way.  First,  for  States 
without  their  own  statutes  or  rules  on 
age,  we  established  a  Federal 
requirement  complete  in  itself.  Second, 
for  States  with  unqualified  statutes  or 
rules  on  age  (for  most  States  with  laws 
on  age),  we  adopted  those  statutes  or 
rules  whole.  Third,  however,  for  States 
with  their  own  statutes  or  rules  on  age 
qualified  by,  say,  lengths  of  vessels,  we 
purported  to  adopt  those  statutes  or 


rules  though  not  so  qualified.  Even  this 
could  have  worked  except  for  one 
problem:  Our  boarding-officers  and 
those  States'  boarding-officers  would 
have  been  enforcing  different  laws  on 
the  same  waters. 

A  State  Boating  Law  Administrator 
alerted  us  to  this  potential  misfit 
between  oiu  own  rule  and  States' 
qualified  statutes  or  rules.  At  the  same 
time,  as  we  prepared  guidance  for  our 
own  boarding  officers  on  the  fine  points 
of  enforcement,  we  observed  the  same 
misfit.  We  decided  that  we  needed  to 
withdraw  the  Final  Rule  as  it  6tood  and 
rectify  it.  We  have  already  published  a 
Notice  of  Withdrawal  [67  FR  14645 
(March  27,  2002)].  By  this  Interim  Rule 
we  rectify  the  Rule  as  it  stood. 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  nimiber  for 
this  rulemaking  [USCG-2000-8589]. 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  by 
hand-delivery,  by  fax,  or  electronically 
to  the  Docket  Management  Facility  at 
the  address  under  ADDRESSES;  but 
please  submit  them  by  only  one  means. 
If  you  submit  them  by  mail  or  hand- 
delivery,  submit  them  in  an  unbound 
format,  no  larger  than  8Vz  by  11  inches, 
suitable  for  copying  and  electronic 
filing.  If  you  submit  them  by  mail  and 
want  to  know  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  Interim  Rule  in  view  of 
them. 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  You  may  ask  for  one  by 
submitting  a  request  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  number  of  deaths  by  drowning  of 
children  under  13  has  decreased  from 
26  in  1995  to  11  in  1998.  This  trend  is 
favorable  on  its  face,  and  suggests  the 
possibility  that  the  appropriate  Federal 
policy  may  be  one  of  watchful  waiting. 
Yet  a  review  of  statistics  on  recreational- 


boating  accidents  during  1998  showed 
that  the  rate  of  children  drowning  in 
States  that  require  children  to  wear 
lifejackets  (1.22  such  drownings  for 
every  1000  accidents)  is  lower  than  that 
of5tates  that  do  not  (1.31  such 
drownings  for  every  1000  accidents). 

By  late  1995,  26  States  had  enacted 
statutes  or  instated  rules  requiring 
children  to  wear  lifejackets  while 
aboard  recreational  vessels.  The 
requirements,  however,  were  not       " 
consistent  nationwide,  affecting 
children  of  different  ages,  while  aboard 
vessels  of  different  sizes,  and  engaged  in 
different  activities.  By  late  1999,  36 
States  had  enacted  statutes  or  instated 
rules  requiring  children  to  wear 
lifejackets  while  aboard  recreational 
vessels.  The  requirements,  however, 
still  were  not  consistent  nationwide. 
They  varied  by  the  age  for  wearing:  from 
under  age  18,  when  the  vessel  operator 
is  under  18,  to  under  age  6.  They  varied 
in  other  particulars,  too:  on  the  sizes  of 
vessels  (more  than  26  feet  in  length:  or 
less  than  65  feet,  26  feet,  19  feet,  18  feet, 
or  16  feet  in  length):  whether  the  vessels 
were  under  way,  in  motion,  or  not 
specified;  and  whether  the  children 
were  on  open  decks,  below  decks,  or  in 
enclosed  cabins. 

In  support  of  ongoing  State  efforts  to 
improve  boating  safety,  we  are  instating 
a  requirement  that  children  under  13 
wear  lifejackets  approved  by  the  Coast 
Guard  while  aboard  recreational  vessels 
under  way,  except  when  the  children 
are  below  decks  or  in  enclosed  cabins. 
We  are  nevertheless  adopting  any 
State's  statute  or  rule  requiring  children 
aboard  recreational  vessels  to  wear 
lifejackets  within  those  States  to  avoid    • 
differences  in  enforcement  between 
State  and  Federal  boarding-officers.  We 
encourage  States  to  establish  their  own 
requirements  for  children  and  also 
encourage  greater  uniformity  of  State 
statutes  and  rules  nationwide. 

Discussion  of  Comments  and  Changes 

By  the  close  of  the  comment  period 
on  August  30,  2001,  we  had  received  46 
comments,  from — 
1 1  recreational  boaters; 
7  governmental  agencies; 
3  representatives  of  the  boating 

industry; 
1  general  business; 

1  boating  organization; 

20  general  boating  interests; 

2  safety  organizations;  and 

The  National  Transportation  Safety 

Board  (NTSB). 
Twenty-two  comments  supported  the 
Rule  as  proposed  in  the  NPRM,  eight 
supported  it  with  changes,  and  sixteen 
opposed  it. 
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Most  of  the  comments  that  supported 
the  Rule,  as  proposed  in  the  NPRM, 
stated  that  it  would  be  a  positive  step 
toward  reducing  drownings  and  toward 
a  uniform  requirement  across  the  States. 
Two  comments  indicated  that  requiring 
children  to  wear  PFDs  would  make 
boating  safer  and  more  pleasant  for 
parents  because  parents  themselves 
often  wear  PFDs,  again  to  influence 
children.  Parents  also  know  that 
mishaps  happen  quickly  and  that  they 
cannot  always  watch  children  on  a  boat 
so  use  of  PFDs  increases  their  sense  of 
safety.  In  separate  comments,  two 
agencies  in  North  Carolina  stated  that 
that  State's  data  on  drownings  indicate 
that  most  children  who  drowned  there 
were  not  wearing  PFDs  at  the  time  of  the 
incidents. 

Eight  comments  either  suggested 
helpful  changes  or  stated  that  they 
could  support  the  Rule,  or  at  least  not 
object  to  it  if  certain  changes  were 
made. 

Two  conunents  requested  that  the 
Rule  allow  the  use  of  automatic, 
inflatable  PIDs  or  safety  harnesses  on 
all  vessels  or  at  least  on  every  vessel 
more  than  21  feet  in  length. 

But  the  proposed  rule  never 
contemplated  prohibiting,  and  this 
Interim  Rule  does  not  prohibit,  the  use 
of  inflatable  PFDs  for  children.  The 
Coast  Guard  has  already  approved 
automatic,  hybrid,  inflatable  PFDs  for 
children,  which  means  these  PFDs  meet 
the  requirements  of  this  Rule.  Once  the 
Coast  Guard  has  approved  automatic, 
fully  inflatable  PFDs  for  children  to 
wear,  such  devices  will  also  meet  these 
requirements.  Nor  does  this  Rule 
prohibit  the  use  of  safety  harnesses;  it 
just  does  not  allow  their  use  instead  of 
wearing  PFDs.  The  Coast  Guard  has 
decided  not  to  revise  this  Rule  to  take 
account  of  these  two  comments,  because 
the  Rule  anticipates  them. 

One  comment  suggested  limiting  the 
Rule  to  children  on  boats  less  than  18 
f^  that  are  under  way  or  making  way. 
while  another  suggested  limiting  it  to 
children  on  the  decks  of  vessels  more 
than  65  feet. 

The  Coast  Guard  has  no  data 
indicating  any  specific  length  above 
which  children  become  safe  even 
without  wearing  lifejackets.  Even  so,  we 
want  to  avoid  disparate  applicability  of 
Federal  and  State  requirements  for 
wearing  PFDs  within  any  specific  State. 
Therefore,  this  rule  adds  a  new  §  175.25 
to  adopt  any  State  statute  or  rule 
requiring  certain  children  to  wear 
lifejackets,  including  such  limits  on 
applicability  as  the  lengths  of  vessels; 
whether  the  vessels  are  under  way.  in 
motion,  or  not  specified:  and  whether 


the  children  are  on  open  decks,  below 
decks,  or  in  enclosed  cabins. 

Several  comments  asked  the  Coast 
Guard  to  lower  the  age  limit  because 
many  12-year-old8  are  better  swimmers 
than  many  adults.  One  comment 
suggested  lowering  it  to  6  years  old 
when  a  vessel  is  not  imder  way. 
Another  conunent  recommended 
exempting  those  childrea  who  have 
passed  a  swimming  coiuse  or  a 
swimming-proficiency  test. 

In  a  study  of  Recreational  Boating 
Safety  from  1993,  NTSB  recommended 
that  the  Coast  Guard  work  with  the 
National  Association  of  State  Boating 
Law  Administrators  (NASBLA)  and  the 
American  Academy  of  Pediatrics  to 
develop  "a  uniform  component  of 
standards  that  establishes  an  age  at  or 
below  which  all  children  should  be 
required  by  all  States  to  wear  personal 
flotation  devices  while  in  recreational 
boats."  NTSB  proposed  this  strata^ 
instead  of  one  that  woidd  set  specie 
Federal  age-based  requirements  for 
wearing  PFDs.  The  Coast  Giiard.  these 
two  organizations,  and  others  endorsed 
mandatory  use  of  lifejackets  for  children 
12  and  under.  Tlie  other  organizations 
were  the  National  Safety  Council. 
NBSAC.  the  U.S.  Coast  Guard  Auxiliary, 
the  National  Water  Safety  Congress,  the 
National  Recreational  Boating  Safety 
Coalition,  the  National  Safe  Boating 
Council,  the  National  Marine 
Manufacturers  Association,  the  PFD 
Manufacturers  Association,  the 
American  Medical  Association,  the 
American  Camping  Association,  and  the 
National  Safe  Kids  Campaign.  At  least 
14  States  selected  the  same  age-based 
requirements  for  children  to  wear 
lifejackets.  either  under  13  years  or  12 
years  and  under,  which  squares  with  the 
recent  recommendations  of  NBSAC  and 

NTSB. 

Thwefore.  we  have  retained  in  this 
Interim  Rule  the  Federal  age-based 
requirement  of  under  13.  as  proposed  in 
the  NPRM.  (Under  33  CFR  175.5.  the 
States  may  set  their  own  wearing 
requirements  different  from  the  Federal 
ones.  Still,  under  it,  the  Coast  Guard 
need  not  defer  to  States  that  have  set  no 
such  requirements  by  statute  or  rule; 
and  it  does  not  so  defer  here.) 

Another  comment  suggested  that  the 
current  wording  of  "appropriate  PFDs" 
is  too  vague  and  requested  that  the 
"appropriate"  be  replaced  Mrith  "a  Type 
I.  n.  ID,  or  V  PFD." 

In  the  preamble  to  the  NPRM  [66  FR 
21717],  under  paragraph  2  of  the 
discussion  of  section  175.15  of  the 
proposed  rule,  we  stated  that  the 

ftroposed  requirement  would  be  to  wear 
ifejackets  approved  by  the  Coast  Guard. 
We  agree  with  the  comment  and  have 


revised  this  section  to  read"*  *  * 
appropriate  PFDs  approved  by  the  Coast 
Guard." 

In  its  comment,  the  NTSB  requested 
that  the  Coast  Guard  reconsider 
allowing  States  to  set  their  own  age- 
based  requirements,  even  if  lower  than 
12  years  old.  The  NTSB  urged  the  Coast 
Guard  to  establish  a  uniform  standard 
for  the  mandatory  use  of  PFDs  for  all 
children  under  age  13.  According  to 
NTSB,  a  national  standard  would  help 
parents  and  law-enforcement  agencies 
by  minimiring  confusion  about  which 
children  must  wear  PFDs  in  which 
States.  Another  comment  also  asked  that 
the  Rule  preempt  the  different  age-based 
requirements  from  State  to  State. 

Again,  the  Coast  Guard  has  decided 
not  to  amend  33  CFR  175.5  so  as  to 
preempt  the  States  frt>m  setting  their 
own  wearing  requirements  different 
frt>m  the  Federal  ones  and,  in  fact,  is 
adopting  them  where  they  exist.  States' 
requirements,  even  where  they  vary, 
represent  a  real  improvement. 

Seven  of  the  sixteen  opposing 
comments  stated  that  mandatory  use  of 
lifejackets  is  a  State  issue. 

One  comment  expressed  concern  that 
Federal  action  womd  interfere  with 
individual  State  efforts  to  mandate  use 
of  PFDs.  It  and  another  suggested  that 
each  State  be  allowed  to  continue 
drafting  laws  tailored  to  its  own  distinct 
waters  and  boating  community.  Another 
comment  stated  that  the  low  number  of 
children's  drownings  that  appear  in 
national  statistics  indicate  uiat  States 
are  h«nrfling  the  issue  properly.  Two 
others  disapproved  of  a  Federal 
reqiiirement  because  it  would  create 
confusion  at  a  time  when  most  States 
already  require  that  children  wear 
lifejackets.  One  of  those,  from  the 
Virginia  Department  of  Game  and 
Inland  Fisheries,  stated  that,  because 
under  the  proposed  rule  States  would 
continue  to  enforce  existing  age  limits, 
it  is  "unclear  how  [that  rule]  would 
encourage  greater  uniformity  of  boating 
laws."  It  added  that  Virginia's  own  data 
on  boating  accidents  did  not  sup(>ort 
imposing  the  requirement  on 
"potentially  himdreds  of  thousands  of 
'recreational  vessel  users'." 

This  Interim  Rule  acknowledges  the 
law-enforcement  efforts  of  the  many 
States  that  already  require  children 
imder  specific  ages  to  wear  lifejackets 
while  on  board  recreational  vessels  and. 
by  adopting  any  statutes  or  rules 
requiring  children  to  wear  lifejackets. 
including  any  limits  on  applicability, 
within  those  States,  does  not  interfere 
with  those  efforts.  It  adds  authority  for 
boarding  officers  of  the  Coast  Guard, 
enforcing  Federal  law  (or  State  law 
assimilated  to  it),  to  support  those 
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efforts.  Further,  we  encourage  other 
States  to  imdertake  their  own  such 
efforts,  without  imposing  a  Federal 
mandate  in  this  Interim  Rule. 

Other  opposing  comments  stated  that 
national  statistics  do  not  warrant  a 
Federal  rule,  and  one  suggested  that  the 
Coast  Guard  focus  on  education  rather     ■ 
than  regulation.  Another  questioned 
whether  the  Coast  Guard's  own  statistics 
supported  the  Rule.  It  stated  that  some 
entries  in  the  Boating  Accident 
Reporting  Database  (BARD)  first  report 
deaths  as  due  to  drownings,  which 
coroners  later  conclude  were  actually 
due  to  carbon-monoxide  poison. 
Another  responded  that  the  data 
indicate  that  the  Rule  would  not  have 
saved  most  children  who  drowned;  and 
it  concluded  that  age  12  "is  certainly  too 
old." 

The  Coast  Guard  has  fostered  and  will 
continue  to  foster  safety  in  recreational 
boating  through  education  and  public 
awareness.  However,  we  disagree  with 
the  comments  implying  that  our 
boarding  officers  should  not  be 
authori^d  to  support  States'  law- 
enforcement  officers  by  enforcing 
reqtiirements  for  children  to  wear 
lifejackets  within  the  States  with  such 
requirements.  Our  applying  "imder  13" 
agrees  with  recommendations  from 
NBSAC  and  the  NTSB.  Whether  or  not 
our  statistics  compel  Federal  measures, 
they  do.  as  we  observe,  support  them. 
Therefore,  we  have  retained  the  age- 
based  requirement  as  proposed. 

Other  comments  ob)ecting  to  the  Rule 
noted  the  Coast  Guard's  limited  funds 
for  enforcement.  One  stated  that  because 
most  States  already  have  a  mandated 
age  limit,  generally  12,  the  Coast  Guard 
would  be  wasting  valuable  man-hoius 
handing  out  citations  like  parking 
tickets.  It  also  voiced  concern  that  the 
citations  could  lead  to  higher  insurance 
costs  for  individual  boaters.  Another 
stated  that  a  Federal  rule  would  be 
ineffective  because  there  woidd  be  no 
added  funding  for  enforcement. 

In  the  preamble  to  the  NPRM.  under 
paragraph  1  of  the  Regulatory 
Evaluation  discussing  the  costs  of  the 
proposed  rule,  we  stated  that  "*  *  *  the 
Coast  Guard  already  trains  its  boarding 
officers  to  check  safety  equipment." 
Enforcement  of  the  Rule  will  entail  few 
if  any  stops  that  these  officers  would  not 
have  been  making  anyway  during 
enforcement  of.  say.  rules  on  carriage  of 
that  equipment.  The  Coast  Guard  has 
decided  that  the  Rule,  as  proposed  in 
the  NPRM,  anticipates  these  comments 
and  it  adopts  that  Rule,  unchanged  in 
these  respects,  as  this  Interim  RiUe. 

Three  comments  voiced  concern  that 
the  proposed  rule  did  not  consider  how 
uncomfortable  lifejackets  can  be  for 


children,  especially  those  boating  in 
hpt.  humid  climates.  One  of  the  three 
stated  that  children  wearing  lifejackets 
in  those  climates  could  suffer  heat 
stroke  and  argued  that  the  Rule  would 
discriminate  against  children  who  are 
under  13  but  who  are  good,  even 
excellent,  swimmers.  Another  added 
that  the  Coast  Guard  could  reduce  the 
number  of  drownings  more  effectively  if' 
it  focused  educational  campaigns  on 
adults  who  use  canoes  and  johnboats  to 
go  fishing  or  bird-watching.  These 
people  view  boating  only  as  a  means  to 
doing  the  primary  activity,  so  they  may 
not  be  a&  aware  of  boating  safety  as 
boaters  with  children  on  board. 

Some  models  and  types  of  lifejackets 
are  more  comfortable  than  others, 
designs  are  ever-evolving,  and  there  are 
already  some  designs  available  in  the 
marketplace  that  reduce  the  threat  of 
injury  by  heat  stroke.  Volimtary 
swimming  is  not  the  same  as 
involuntary  swimming  after  falling 
overboard  or  after  a  collision.  Again,  the 
Coast  Guard  has  fostered  and  will 
continue  to  foster  recreational  boating 
safety  through  education  and  public 
awareness,  even  where  boating  is 
involved  but  where  it  is  not  the  primary 
activity.  The  Coast  Guard  adopts  the 
proposed  rule,  imchanged  in  diese 
respects,  as  this  Interim  Rule. 

Other  comments  stated  that  the 
decision  whether  to  place  a  child  in  a 
lifejacket  should  belong  to  the  parents 
or  guardians  and  that  the  government 
cannot  protect  people  from  their  own 
poor  judgment. 

This  Interim  Rule  does  not  preclude 
parents  and  guardians  from  the  exercise 
of  good  judgment,  but  it  does  prohibit 
the  operator  of  the  boat  from  getting 
under  way  imtil  each  child  on  board 
and  on  deck  is  wearing  a  lifejacket.  It  is 
likely  to  have  the  same  effect  on  the 
judgment  of  parents  and  guardians  as 
laws  that  require  the  use  of  seatbelts  and 
special  seats  for  children  in  cars.  Even 
if  "government  cannot  protect  people 
from  their  own  poor  judgment,"  it  can 
protect  some  people  from  some  others' 
poor  judgment.  The  Coast  Guard  adopts 
the  proposed  rule,  unchanged  in  these 
respects,  as  this  Interim  Rule. 

Diacuarion  of  Interim  Rule 

1.  Section  175.3  adds  a  definition  of 
the  term  "State"  to  clarify  the 
applicability  of  non-Federal 
requirements  and  the  Federal  adoption 
of  those  requirements. 

2.  Section  175.15  accomplishes  a 
minor  editorial  change  and  adds  a  new 
paragraph  establishing  a  requirement  for 
children  under  13  to  wear  lifejackets 
approved  by  the  Coast  Guard  while 
aboard  recreational  vessels. 


3.  Subpart  B  adds  a  new  section 
175.25  adopting  States'  statutes  or  rules 
requiring  children  to  wear  lifejackets 
while  aboard  recreational  vessels  within 
those  States. 

This  Interim  Rule  (once  effective) 
applies  the  Federal  standard  in  full  only 
where  a  State  has  not  enacted  or 
instated  such  a  requirement.  It  would 
apply  in  full  now,  therefore,  only  in 
American  Samoa,  Colorado,  Guam, 
Hawaii,  Idaho,  Indiana,  Iowa, 
Minnesota,  the  Northern  Mariana 
Islands,  Nevada,  New  Mexico,  North 
Carolina,  North  Dakota,  South  Dakota, 
the  Virgin  Islands,  Virginia,  Wisconsin, 
and  Wyoming  [see  the  1999  edition  of 
the  National  Association  of  State 
Boating  Law  Administrators,  Reference 
Guide  to  State  Boating  Laws];  and,  for 
recreational  vessels  owned  in  the 
United  States,  it  applies  (once  effective) 
on  the  high  i 


Regulatory  Evaluation 

This  Interim  Rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  (OMB)  has  not  reviewed  it  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)[44  FR  11040  (February  26, 1979)). 

An  interim  Regulatory  Evaluation 
under  paragraph  lOe  of  the  regulatory 
policies  and  procediues  of  DOT  follows: 

1.  Cost  of  Rule 

This  Interim  Rule  imposes  no  costs  on 
the  boating  public.  Existing  rules 
require  the  carriage  of  an  appropriate 
lifejacket  for  each  passenger.  Costs  to 
the  Government  are  non-existent  as  well 
because  the  Coast  Guard  already  directs 
its  boarding  officers  to  board 
recreational  vessels  and  already  trains 
them  to  dieck  safety  equipment,  once 
there. 

2.  Benefit  of  Rule 

This  Interim  Rule  is  appropriate 
because,  even  though  statistics  on 
boating  accidents  show  that  the  actual 
numbers  of  children  under  13  that 
drowned  in  recent  years  were  relatively 
small  (14  in  1998, 14  in  1999,  and  7  in 
2000),  these  few  drownings  were 
avoidable.  It  should  reduce  the  number 
of  children  imder  13  that  drown  every 
year  because  they  are  not  wearing 
lifejackets. 

lliis  Rule  affects  only  those  States 
that  have  not  established  requirements, 
by  statute  or  rule,  for  children  to  wear 
lifejackets.  In  those  States,  there  were  7 
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drownings  and  1  moderate  injury  and  3 
critical  injuries  due  to  near-drownings 
of  children  under  13  from  1996  through 
2000.  These  drownings  and  near- 
drownings  might  have  been  prevented  if 
the  children  had  worn  lifejackets. 
(These  numbers  may  overstate  the 
number  of  lives  that  could  have  been 
saved  if  the  children  had  worn 
lifejackets:  Narratives  in  accident 
reports  may  fail  to  disclose 
circumstances  in  which  the  victims 
were  pinned,  for  example,  and  would 
have  drowned  anyway.  Equally,  though. 


they  may  understate  the  number  of  lives 
that  could  have  been  saved:  Many 
acxidents  go  unreported  entirek.) 

A  memorandum  from  the  Ofnce  of  the 
Secretary  of  Transportation,  dated 
January  29,  2002.  sets  the  benefit  of 
avertiiig  an  accidental  fatality  in 
regulatory  analyses  at  $3.0  million. 
Another  memorandvun  frnm  that  Office, 
dated  January  8, 1993,  yet  never 
superseded,  advises  agencies  within  the 
Department  to  classify  injuries  as  minor, 
moderate,  serious,  severe,  critical,  or 
fatal.  The  latter  memorandum  also 


assigns  to  each  degree  of  injury  averted 
a  certain  percentage  of  the  value  of 
society's  willingness  to  pay  to  avert  a 
fatality.  To  calculate  the  value  of 
society's  willingness  to  pay  to  avert 
each  degree  of  injury,  we  multiplied 
$3.0  million  by  the  percentage  assigned 
to  each  degree  of  injury  averted. 

If  we  consider  a  100%  rate  of  • 
compliance  with  a  requirement  for 
children  to  wear  lifejackets,  we  can 
calculate  the  retrospective  benefits  of 
this  Rule  as  below:     . 


Benefit  of  Averting  Acxjidental  Injuries  and  Fatauties  for  States  Without  Existing  Rules 


Seveftty  category  of  injury 


Minor 

Moderate 
Sertous  .. 
Severe ... 
Critical  ... 
Fatal 

Toiiri 


Benefit  of « 

in^or 


an  accidental 
lity 


($3.000.000K0.0020):r  $6,000 
($3.000.000K0.0155)«  $46,500 
($3.000.000)(0.0575)«  $172,500 
($3,000,000X0.1875)-  $562,500 
($3.000.000)(0.762S)>  $2,287,500 
($3,000,000X1  000)«  $3,000,000 


Number  of  in- 
jurim(1996- 


11 


Benefit  if  accidental  injuries  and 
fatalities  are  averted 


($6,000X0)=  0 
($46,500X1)  =  $46,500 
($172,500X0)  =  0 
($562,500X0)  =  0 
($2,287,500X3)  =  $6,862,500 
($3,000,000X7)  =  $21,000,000 


$27,909,000 


The  total  value  of  injuries  and 
fatalities  averted  for  1996-2000  would 
have  been  $27,909,000.  Therefore,  the 
average  annual  value  of  injuries  and 
fatalities  averted  would  have  been 
$5,581,800.  calculated  as  ($27,909,000)/ 
(5  years). 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612],  we  have  considered 
whether  this  Interim  Rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

This  Federal  requirement  for  children 
under  1 3  to  wear  lifejackets  applies 
(once  effective)  to  operators  of 
recreational  vessels  on  waters  subject  to 
the  jurisdiction  of  the  United  States  (as 
defined  in  33  CFR  2.05-30).  Further,  it 
applies  likewise  to  operators  of 
recreational  vessels  owned  in  the 
United  States,  while  operating  on  the 
high  seas  (as  defined  in  33  CFR  2.05-1). 
Last,  since  this  Rule  adopts  any  State 
statute  or  rule  requiring  certain  children 
to  wear  lifejackets,  including  any  limits 
on  applicability,  within  those  States, 
this  requirement  applies  likewise  to 
.  operators  of  recreational  vessels  either 
in  States  with  such  requirements  or  on 


navigable  waters  of  the  United  States 
outside  States  altogether. 

Because  the  Regulatory  Flexibility  Act 
does  not  apply  to  individuals,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  Rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  you  think 
that  this  Rule  affects  small  entities,  that 
your  business,  organization,  or 
governmental  jurisdiction  qualifies  as  a 
small  entity,  and  that  this  Rule  will 
have  a  significant  economic  impact  on 
it,  please  submit  a  comment  to  the 
Docket  Management  Facility  at  the 
address  imder  A0DRC88E8.  In  your 
comment,  explain  why  you  think  this 
Rule  affects  small  entities,  how  your 
business,  organization,  or  governmental 
jurisdiction  qualifies,  and  how  and  to 
what  degree  this  Rule  would 
economically  afiect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  have  offered  to  assist  small 
entities  in  understanding  this  Interim 
Rule  so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  the  Rule  affects  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Carlton  Perry,  Project  Manager,  Office  of 
Boating  Safety,  by  telephone  at  202- 


267-0979,  or  by  e-mail  at 
cpeny9comdt.  u8Cg.mil. 

Small  businesses  may  also  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
rules  to  the  Small  Business  and 
Agricultiire  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  Interim  Rule  calls  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  Interim  Rule 
under  Executive  Order  13132  and  have 
determined  that,  because  the  Federal 
requirement  for  children  under  13  to 
wear  lifejackets  will  not  supersede  or 
preempt  any  State's  comparable 
requirement,  this  Rule  does  not  have 
implications  for  federalism  under  that 
Order.  The  Federal  requirements  apply 
in  full  only  where  there  are  no  State 
requirements;  where  there  are  State 
requirements,  the  Federal  requirements 
apply  only  so  as  to  assimilate  the  State 
requirements. 
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Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  [2  U.S.C.  1531-1538]  governs 
the  issuance  of  Federal  rules  that 
impose  unfunded  mandates.  An  . 
unfunded  mandate  is  a  requirement  that 
a  State,  local,  or  tribal  government,  or 
the  private  sector,  inciir  direct  costs 
without  the  Federal  Government's 
having  first  provided  the  funds  to  pay 
those  costs.  This  Interim  Rule  does  not 
impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  Interim  Rule  does  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  imder 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Reform  of  Civil  Justice 

This  Interim  Rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  Interim  Rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  Rule  is  not  an  economically 
significant  rule.  Nor  does  it  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  aJffect 
children;  on  the  contrary,  it  advances 
the  welfare  of  children  even  though  it 
defers  to  States'  limits  on  applicability 
of  their  requirements  for  children  to 
wear  lifejackets. 

Indian  Tribal  Governments 

This  Interim  Rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  pn  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  Interim  Rule 
tmder  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply*- 
Distribution,  or  Use.  We  have 
determined  thdt  it  is  not  a  "significant 
energy  action"  under  that  Order, 
because  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Onler  12866  and  is  not  likely  to  have  a 


significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  within  OMB  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
imder  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  Interim 
Rule  and  concluded  that,  under  figure 
2-1,  paragraph  (34)(a),  of  Conunandant 
Instruction  M16475.1D,  this  Rule  is 
categorically  excluded  fitim  further 
environmental  documentation.  The  Rule 
requires  that  certain  children  aboard 
recreational  vessels  wear  lifejackets.  A 
Determination  of  Categorical  Exclusion 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  175 

Marine  Safety. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  175  as  follows: 

1.  The  citation  of  authority  for  part 
175  continues  to  read  as  follows: 

Authority:  46  U.S.C.  4302;  49  CFR  1.46. 

2.  Amend  §  175.3  by  adding  the 
following  definition  in  alphabetical 
order  to  read  as  follows: 

S  175.3    Definitions. 

***** 

State  means  a  State  or  Territory  of  the 
United  States  of  America,  whether  a 
State  of  the  United  States,  American 
Samoa,  the  Commonwealth  of  the 
Northern  Marianas  Islands,  the  District 
of  Columbia,  Guam,  Puerto  Rico,  or  the 
United  States  Virgin  Islands. 
***** 

^  3.  Amend  §  175.15  by  removing  bom 
the  introductory  text  the  cite  "§  175.17" 
and  adding  in  its  place  the  cite 
§§  175.17  and  175.25";  by  removing 
from  paragraph  (b)  the  term  "PFD's" 
and  adding  in  its  place  the  term  "PFDs"; 
and  by  adding  a  new  paragraph  (c),  to 
read  as  follows: 

§175.15    Personal  fiotation  devices 
required. 

*••**■ 

(c)  No  person  may  operate  a 
recreational  vessel  under  way  with  any 
child  under  13  years  old  aboard  unless 
each  such  child  is  either — 

(1)  Wearing  an  appropriate  PFD 
approved  by  the  Coast  Guard;  or 

(2)  Below  decks  or  in  an  enclosed 
cabin. 

4.  Add  a  new  §  175.25  to  subpart  B, 
to  read  as  follows: ' 


1175,25    Adoption  of  SbrtM' requirMnents 
for  children  to  weer  personal  flotation 
devices. 

On  waters  within  the  geographical 
boundaries  of  any  State  that  has 
established  by  statute  or  rule  a 
requirement  under  which  each  child 
must  wear  an  appropriate  PFD  approved 
by  the  Coast  Guard  while  aboard  a 
recreational  vessel,  no  person  may  use 
such  a  vessel  in  violation  of  that  statute 
or  rule. 

Dated:  June  3.  2002. 
Kenneth  T.  Venuto, 

Rear  Admiral,  U.S.  Coast  Guard,  Acting 
Assistant  Commandant  for  Operations. 
(FR  Doc.  02-15793  Filed  6-21-02;  8:45  am] 
BHJJNQ  CODE  4910-15-^ 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1206 
RtN3095-AA93 

National  Historical  Put>llcatlona  and 
Records  Commission  Grant 
Regulations 

agency:  National  Historical 
Publications  and  Records  Commission, 
National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Final  rule. 

summary:  The  rule  updates  and  clarifies 
the  National  Historic^  Publications  and 
Records  Commission  (NHPRC  or  "the 
Commission")  regulations  using  plain 
language.  We  are  removing  outdated 
information,  and  expanding  sections  for 
greater  clarity  and  conformity  with  our 
current  guidelines.  This  revised 
regulation  applies  to  all  NHPRC 
applicants  and  grantees. 
EFFECTIVE  DATE:  July  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Allard  at  301-837-1850.  or 
Nancy  Copp  at  202-501-5610. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  published  in  the 
February  6,  2002,  Federal  Register  (67 
FR  5542)  for  a  60-day  public  comment 
period.  NARA  announced  the 
availability  of  the  proposed  rule  widely, 
including  to  all  current  grantees  and 
State  historical  records  coordinators.  A 
copy  of  the  proposed  rule  was  also 
posted  on  the  NARA  web  site  for 
review.  No  timely  comments  were 
received.  We  are  issuing  this  final  rule 
without  change. 

This  final  rule  is  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget.  As  required  by  the 
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Regulatory  Flexibility  Act.  I  certify  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  In  fiscal  year  2000  the  NHPRC 
made  grants  to  only  72  organizations 
and  entities  as  defined  in  the  Act,  from 
the  84  applications  submitted. 

Liat  of  Subjects  in  30  CFR  Part  1206 

Archives  and  records,  Grant 
programs-education.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  revises  part  1206  of 
tiUe  36,  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  1206-MATlONAL  HISTORiCAL 
PUBLICATIONS  AND  RECORDS 


Subpart  A— QMMral 

1206.1  How  do  you  use  pronouns  in  this 
part? 

1206.2  What  does  this  part  cover? 

1206.3  What  terms  have  you  defined? 

1206.4  What  is  the  purpose  of  the 
Commission? 

1206.5  Who  is  on  the  Commission? 

1206.6  How  do  you  organize  the  grant 
program? 

1206.8    How  do  you  operate  the  grant 
program? 

Subpart  B—PubNcaboM  Qrania 

1206.10    What  are  the  scope  and  purpose  of 

publications  grants? 
1 206. 1 2    What  type  of  proposal  is  eligible 

for  a  publications  grant? 
1206.14    What  type  ofproposal  is  ineligible 

for  a  publications  grant? 
1206.16    What  are  my  responsibilities  once 

I  have  received  a  publications  grant? 
1206.18    What  is  a  suDvention  grant,  and  am 

I  eligible  for  one? 

Subpart  C    Oacorda  Oranta 

1206.20    What  are  the  scope  and  purpose  of 

records  grants? 
1206.22     What  type  of  proposal  is  eligible 

for  a  records  grant? 
1206.24    What  type  of  proposal  is  ineligible 

for  a  records  grant? 

Subpart 


1206.30    What  is  a  SUte  historical  records 

advisory  board? 
1206.32    What  is  a  State  historical  records 

coordinator? 
1206.34     What  are  the  duties  of  the  deputy 

State  historical  records  coordinator? 

Subpart  E—Apptytng  for  NHPRC  Qranta 

1206.40    What  types  of  funding  and  cost 

sharing  arrangements  does  the 

Commission  make? 
1206.42    Does  the  Commission  ever  place 

conditions  on  its  grants? 
1206.44    Who  may  apply  for  NHPRC  grants? 
1206.46    When  are  applications  due? 
1206.48    How  do  I  apply  for  a  grant? 
1206.50    What  must  I  provide  as  a  formal 

grant  application? 


1206.52    Who  reviews  and  evaluates  grant 

proposals? 
1206.54     What  formal  notification  will  I 

receive  and  will  it  contain  other 

information? 

Subpart  P-Orant  Adminlatration 

1206.60    Who  is  responsible  for 

administration  of  NHPRC  granU? 
1206.62    Where  can  I  ^d  the  regulatory 

requirements  that  apply  to  NHPRC 

grants? 
1206.64    When  do  I  need  prior  written 

approval  for  changes  in  the  grant  project? 
1206.66    How  do  I  obtain  written  approval 

for  changes  in  my  grant  project? 
1206.68    Are  there  any  changes  for  which  I 

do  not  need  approval? 
1206.70    What  reports  am  I  required  to 

make? 
1206.72    What  is  the  format  and  content  of 

the  financial  report? 
1206.74    What  is  the  format  and  content  of 

the  narrative  report? 
1206.76    What  additional  materials  must  I 

submit  with  the  final  narrative  report? 
1 206.78    Does  the  NHPRC  have  any  liability 

under  a  grant? 
1206.80    Must  I  acknowledge  NHPRC  grant 

support? 

Authority:  44  U.S.C  2104(al:  44  U.S.C. 
2501-2506. 


I120S.1    HowdoyouuaapronouiMlnthia 
part? 

In  the  section  heading  questions  we 
use  the  pronouns  "I"  and  "my"  to  refer 
to  the  reader,  and  "you"  to  refer  to  the 
National  Historical  Publications  and 
Records  Commission  ("NHPRC"  or  "Uie 
Commission")  as  if  you,  the  reader, 
were  asking  us,  the  Commission,  these 

auestions.  In  the  section  body,  we  use 
le  pronouns  "you"  and  "yours"  to 
refer  to  the  reader  and  "we"  and'"our" 
to  refer  to  the  Commission  as  we  answer 
the  questions  posed. 

|120S^    What  doaathia  part  oovar? 

This  part  prescribes  the  procedures 
and  rules  governing  the  operation  of  the 
grant  program  of  the  National  Historical 
Publications  and  Records  Commission. 

11206.3    WImM  tarma  have  you  daflnad? 

(a)  The  term  Commiision  means  the 
National  Historical  Publications  and 
Records  Commission  or  the  Chairman  of 
the  Commission  or  the  Executive 
Director  of  the  Commission,  acting  on 
the  Commission's  behalf. 

(b)  The  term  historical  records  means 
record  material  having  permanent  or 
enduring  value  regardless  of  physical 
form  or  characteristics,  including,  but 
not  limited  to,  mantucripts.  archives, 
personal  papers,  official  records,  maps, 
audiovisual  materials,  and  electronic 

(c)  In  §§  1206.30  and  1206.32.  the 
term  State  means  all  50  States  of  the 


Union,  plus  the  District  of  Columbia, 
Puerto  Rico,  the  U.S.  Virgin  Islands. 
Guam,  American  Samoa,  Northern 
Mariana  Islands,  and  the  Trust 
Territories  of  the  Pacific. 

(d)  The  term  State  projects  means 
records  projects  involving  records  or 
activities  directed  by  organizations 
operating  within  one  State.  Records  or 
activities  of  such  projects  will  typically 
be  under  the  administrative  control  of 
the  organization  applying  for  the  grant. 
The  records  or  activities  need  not  relate 
to  the  history  of  the  State. 

(e)  The  term  cost  sharing  means  the 
financial  contribution  the  applicant 
pledges  to  the  cost  of  a  project.  Cost 
sharing  can  include  both  direct  and 
indirect  expenses,  in-kind 
contributions,  third-party  contributions, 
and  any  income  earned  direcUy  by  the 
project  (e.g.,  registration  fees). 

(0  The  term  aired  costs  means 
expenses  that  are  attributable  directly  to 
the  cost  of  a  project,  such  as  salaries, 
project  supplies,  travel  expenses,  and 
equipment  rented  or  purchased  for  the 
project. 

(g)  The  term  indirect  costs  means 
costs  incurred  for  common  or  joint 
objectives  and  therefore  not  attributable 
to  a  specific  project  or  activity. 
Typically,  indirect  costs  include  items 
such  as  overhead  for  facilities 
maintenance  and  accounting  services. 

(h)  The  term  board  refers  to  a  State 
historical  records  advisory  board. 

(i)  The  term  coordinator  means  the 
coordinator  of  a  State  historical  records 
advisory  board. 

11206.4    Whatlathapurpoaaoftha 
Cotnmiaaion? 

The  National  Historical  Publications 
and  Records  Commission,  a  statutory 
body  affiliated  with  the  National 
Archives  and  Records  Administration, 
supports  a  wide  range  of  activities  to 
preserve,  publish,  and  encourage  the 
use  of  primary  documentary  sources. 
These  sources  can  be  in  every  medium, 
created  with  tools  ranging  bom  quill 
pen  to  computer,  relating  to  the  history 
of  the  United  States.  Through  our  grant 
programs,  training  programs,  and 
special  projects,  we  offer  advice  and 
assistance  to  non-Federal,  non-profit 
organizations,  agencies,  and 
institutions,  including  Federally- 
acknowledged  or  State-recognized 
Native  American  tribes  or  groups,  and  to 
individuals  committed  to  the  ' 
preservation,  publication,  and  use  of 
United  States  documentary  resources. 

112064    WlwiaonthaConHniaalon? 

Established  by  Congress  in  1934,  Uie 
Commission  is  a  15-member  body, 
chaired  by  the  Archivist  of  the  United 
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States  and  comprised  of  representatives 
of  the  three  branches  of  the  Federal 
Government  and  of  professional 
associations  of  archivists,  historians, 
dociunentary  editors,  and  records 
administrators. 

11206.6    How  do  you  organize  the  grant 
program? 

We  primarily  offer  grants  through  a 
program  supporting  publications 
projects  (Subpart  B)  and  records  projects 
(Subpart  C).  We  also  offer  fellowships 
for  individuals  in  archival 
administration  and  documentary 
editing,  as  well  as  an  annual  institute 
for  the  editing  of  historical  documents. 

11206.8    How  do  you  operate  the  grant 
program? 

(a)  The  Executive  Director  and  staff 
manage  the  program  under  guidance 
from  the  Commission  and  the 
immediate  administrative  direction  of 
its  chairman,  the  Archivist  of  the  United 
States. 

(b)  To  assure  fair  treatment  of  every 
application,  all  members  of  the 
Commission  and  its  staff  follow  conflict- 
of-interest  rules. 

(c)  The  purpose  and  work  plan  of  all 
NHPRC  fimded  grant  projects  must  be  in 
accord  with  current  NHPRC  guidelines 
and  funding  can  be  released  only  upon 
the  recommendation  of  the  Commission 
to  the  Archivist. 

SubfMTt  B—Publicationa  Grants 

11206.10    What  are  tha  acopa  and  purpoaa 
of  puMicationa  granta? 

Publications  projects  are  intended  to 
make  documentary  source  material  that 
is  important  to  the  study  and 
understanding  of  United  States  history 
widely  available.  Historical  records 
must  have  national  value  and  interest. 

§1206.12    Whattypeofpropoaallsaligibta 
for  a  pul)licaliona  grant? 

We  provide  support  for: 

(a)  Documentary  editing  projects 
consisting  of  either  the  papers  of  a 
United  States  leader  in  a  significant 
phase  of  life  in  the  United  States  or 
historical  records  relating  to  outstanding 
events  or  topics  or  themes  of  national 
significance  in  United  States  history. 
These  projects  involve  collecting, 
compiling,  transcribing,  editing, 
annotating,  and  publishing,  either 
selectively  or  comprehensively,  the 
papers  or  historical  records. 

(b)  Fellowships  in  historical 
documentary  editing  at  editorial 
projects  supported  by  the  NHPRC. 

(c)  Subvention  grants  to  nonprofit 
presses  to  help  defray  publication  costs 
of  NHPRC-supported  or  endorsed 
editions. 


S  1206.14    WhattypaoTpropoaalia 
inaligibia  tor  a  publications  grant? 

We  do  not  support: 

(a)  Historical  research  apart  from  the 
editing  of  documentary  publications:  or 

(b)  Dociunentary  editing  projects  to 
publish  the  papers  of  someone  who  has 
been  deceased  for  fewer  than  ten  years. 

11206.16    What  are  my  rasponalbilitias 
onca  I  hava  raeaivad  a  puMicatiorw  grant? 

(a)  Printed  publications. 

(1)  With  no  subvention  grant.  You,  the 
project  director,  must  send  three  copies 
of  each  book  publication  to:  National 
Historical  Publications  and  Records 
Commission  (NHPRC),  National 
Archives  and  Records  Administration, 
700  Pennsylvania  Avenue,  NW, 
Washington,  DC  20408-0001. 

(2)  With  subvention  grant.  You,  the 
publisher,  must  submit  five  copies  of 
each  book  publication  to  the  NHPRC  at 
the  address  in  paragraph  (a)(1)  of  this 
section  and  ten  copies  to  the  project 
director  or  editor.  The  project  director 
need  not  provide  any  copies  to  the 
NHPRC.  (See  §1206.18.) 

(b)  Microform  publications.  For 
microfonn  projects,  you,  the  grantee, 
must  make  positive  micrographics  and 
all  finding  sdds  available  to  institutions, 
scholars,  or  students  through 
interlibrary  loan  and  for  purchase.  You 
must  also  send  three  complimentary 
copies  of  the  microform  guides  and 
indexes  to  the  NHPRC  at  the  address  in 
paragraph  (a)(1)  of  this  section. 

(c)  Electronic  documentary 
publications.  If  you  publish  a 
documentary  edition  in  electronic  form, 
you  must  produce  a  copy  of  the  edition 
in  an  archivally-recognized  format  for 
long-term  preservation. 

11206.18    Whatiaaaubvantiongrant,and 
am  I  ollgibia  for  one? 

(a)  A  subvention  grant  is  a  subsidy  ojf 
printing  costs. 

(b)  We  use  subvention  grants  to 
encourage  the  widest  possible 
distribution  of  NHPRC-supported  and 
endorsed  documentary  editions  and  the 
highest  archival  permanence  standards 
of  paper,  printing,  and  binding. 

(c)  The  Commission  considers  grant 
applications  from  nonprofit  presses  for 
the  subvention  of  part  of  the  costs  of 
manufacttuing  and  distributing  volumes 
that  we  have  funded  or  formally 
endorsed. 

(d)  You.  the  publisher,  must  send  five 
complimentary  copies  to  NHPRC.  and 
ten  complimentary  copies  to  the  project 
director  or  editor  for  each  published 
volume  for  which  we  gave  you  a 
subvention  grant. 


Sulipart  C    nacofda  Granta 

f1206.20    What  ara  tha  acopa  and  purpoaa 
of  records  grants? 

Records  projects  are  supported  by  the 
National  Historical  Publications  and   . 
Records  Conunission  to  preserve  and 
make  available  State  government,  local 
government,  and  non-government 
historical  records  of  national  and  State 
significance  for  the  purpose  of 
furthering  an  tmderstanding  and 
appreciation  of  United  States  history. 

§1206.22    Wliat  type  Of  proposal  is  •Ugll>la 
for  a  raeorda  grant? 

We  provide  support  for: 

(a)  Locating,  preserving  and  making 
available  records  of  State,  local,  and 
other  governmental  units;  and  other 
private  collections  maintained  in  non- 
Federal,  non-profit  repositories  and 
special  collections  relating  to  particular 
fields  of  study,  including  the  arts, 
business,  education,  ethnic  and 
minority  groups,  immigration,  labor, 
politics,  professional  services,  religion, 
science,  urban  affairs,  and  women; 

(b)  Advancing  the  state  of  the  art  in 
archival  and  records  management;  and 
in  the  long-term  maintenance  and  easy 
access  of  authentic  electronic  records;    . 

(c)  Promoting  cooperative  efforts 
among  institutions  and  organizations  in 
archival  and  records  management; 

(d)  Improving  the  knowledge, 
performance,  and  professional  skills  of 
those  who  work  with  historical  records; 
and 

(e)  Fellowships  in  archival 
administration,  a  training  program  in 
various  aspects  of  archival  management 
held  at  host  institutions. 

S1206.24    Wtiat  type  of  proposal  la 
inaligibia  for  a  records  grant? 

We  do  not  support  proposals: 

(a)  To  construct,  renovate,  furnish,  or 
purchase  a  building  or  land; 

(b)  To  purchase  manuscripts  or  other 
historical  records; 

(c)  To  conserve  archaeological 
artifacts,  musetun  objects,  or  works  of 
art; 

(d)  To  exhibit  archaeological  artifects, 
museum  objects,  works  of  art,  and 
documents; 

(e)  To  acquire,  preserve,  or  describe 
books,  periodicals,  or  other  library 
materials; 

(f)  To  acquire,  preserve,  or  describe 
art  objects,  sheet  music,  or  other  works 
primarily  of  value  as  works  of  art  or 
entertainment; 

(g)  To  support  celebrations, 
reenactments,  and  othor  observations  of 
historical  events. 

(h)  To  conduct  a  records  project 
centered  on  the  papers  of  an  appointed 
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or  elected  public  ofBcial  who  remains  in 
major  ofTice.  or  is  politically  active,  or 
the  majority  of  whose  papers  have  not 
yet  been  accessioned  into  a  repository; 

(i)  To  process  historical  records,  most 
of  which  will  be  closed  to  researchers 
for  more  than  five  years,  or  not  be 
accessible  to  all  users  on  equal  terms,  or 
will  be  in  a  repository  that  denies  public 
access; 

(j)  To  conduct  an  arrangement, 
description,  or  preservation  project  in 
which  the  pertinent  historical  records 
are  privately  owned  or  deposited  in  an 
institution  subject  to  withdrawal  upon 
demand  for  reasons  other  than 
reouirements  of  law;  and 

(k)  To  conduct  an  arrangement, 
description,  or  preservation  project 
involving  Federal  government  records 
that  are: 

(1)  In  the  custody  of  the  National 
Archives  and  Records  Administration 
(NARA)  or  an  archives  officially 
affiliated  with  NARA: 

(2)  In  the  custody  of  another  Federal 
agency;  or 

(3)  Deposited  in  a  non-Federal 
institution  without  an  agreement 
authorized  by  NARA. 


Adwleofv  Bovde 

I1206J0   Whallsa 
raooftfa  advisovy  boerar 

(a)  Each  State  actively  participating  in 
the  NHPRC  records  program  must  adopt 
an  appointment  process  and  appoint  a 
State  historical  records  advisory  board 
(the  board)  consisting  of  at  least  seven 
members,  including  the  State  historical 
records  coordinator  (see  §  1206.32),  who 
chairs  the  board,  imless  otherwise 
specified  in  State  statute  or  regulation. 
Ine  board  coordinator  must  provide  the 
Commission  with  a  description  of  the 
appointment  process.  A  majority  of  the 
members  should  have  recognizable 
experience  in  the  administration  of 
govenunent  records,  manuscripts,  or 
archives.  The  board  should  be  as 
broadly  representative  as  possible  of  the 
public  and  private  archives,  records 
offices,  and  research  institutions  and 
organizations  in  the  State.  Board 
members  will  not  be  deemed  to  be 
officials  or  employees  of  the  Federal 
Government  and  will  receive  no  Federal 
compensation  for  their  service  on  the 
board.  They  are  appointed  for  three 
years.  They  may  be  re-appointed  to 
serve  additional  terms.  Preferably  their 
terms  should  be  staggered  so  that  one- 
third  of  the  board  is  newly  appointed  or 
re-appointed  each  year.  If  the  board  is 
not  established  in  State  law,  members 
may  continue  to  serve  tmtil 
replacements  are  appointed.  The  board 


may  adopt  standards  for  attendance  and 
may  declare  membership  positions  open 
if  those  standards  are  not  met.  The 
Board  should  adopt  a  conflict-of-interest 
policy,  unless  otherwise  provided  for  in 
State  statute  or  regulation. 

(b)  The  board  is  the  central  advisory 
body  for  historical  records  planning  and 
for  Commission-funded  records  projects 
carried  out  within  the  State.  The  board 
helps  historical  records  repositories  and 
other  information  agencies  coordinate 
activities  within  the  State.  The  board 
reviews  State  records  grant  proposals  for 
State  projects  as  defined  in  the  NHPRC 
guidelines  and  makes  recommendations 
to  the  Commission.  The  board  also 
engages  in  planning  activities  by 
developing,  revising,  and  submitting  to 
the  Commission  priorities  for  State 
historical  records  projects  following  the 
NHPRC  guidelines.  The  board  may  also 
provide  various  other  services.  For 
example,  it  may  sponsor  and  publish 
surveys  of  the  conditions  and  needs  of 
historical  records  in  the  State;  solicit  or 
develop  proposals  for  projects  to  be 
carried  out  in  the  SUte  with  NHPRC 
grants  or  regrants;  promote  an 
vmderstanding  of  the  role  and  value  of 
historical  records:  and  review  the 
operation  and  progress  of  projects  in  the 
State  financed  by  NHPRC  grants. 

(c)  The  NHPRC  will  not  consider  a 
grant  proposal  from  a  State  government 
agency  until  a  board  is  appointed  and 
aU  appointments  are  current.  If  an  active 
board  is  not  in  place  within  a  State, 
local  governments,  nonprofit 
organizations  or  institutions,  and 
individuals  within  that  state  may  apply 
directly  to  the  Commission  for  sup(>ort. 

I1206J2    WiMl  ia  a  State  hiatorteal 


or  regulation.  The  coordinator  is  not 
deemed  to  be  an  official  or  employee  of 
the  Federal  Government  and  will 
receive  no  Federal  compensation  for 
such  service.  The  "Manual  of  Suggested 
Practices  for  State  Historical  Records 
Coordinators  and  State  Historical 
Records  Advisory  Boards"  which  is 
available  from  the  Commission  and 
from  State  historical  records 
coordinators,  provides  further 
information  on  the  role  of  the 
coordinator.  For  a  copy,  write  to 
NHPRC,  National  Archives  and  Records 
Administration,  700  Pennsylvania 
Avenue  NW,  Washington.  DC  20408- 
0001,  or  contact  us  by  e-mail  at 
nhprc®nara.gov. 

(c)  Replacement.  In  the  event  of  the 
resignation  of  the  coordinator  or  other 
inability  to  serve,  a  deputy  coordinator, 
if  one  bias  been  designated,  will  serve  as 
acting  coordinator  until  the  governor 
makes  an  appointment.  In  the  absence 
of  a  deputy  coordinator,  the  NHPRC  will 
recognize  an  acting  coordinator, 
selected  by  the  State  board,  who  will 
serve  until  the  governor  appoints  a 
coordinator  in  order  to  conduct  the 
necessary  business  of  the  board. 

11206^    What  are  the  duUea  of  the 
deputy  Stale  hMorieal  reoorda 


(a)  Appointment.  In  order  to  actively 
participate  in  the  NHPRC  records 
program,  your  governor  must  appoint  a 
State  historical  records  coordinator 
(coordinator),  the  full-time  professional 
official  in  charge  of  the  State  archival 
program  or  agency,  unless  otherwise 
specified  in  state  statute  or  regulation.  If 
your  State  has  another  State  government 
historical  agency  or  agencies  with 
archival  and/or  records  responsibilities, 
the  official(s)  in  charge  of  at  least  one  of 
these  must  be  a  member  of  the  State 
historical  records  advisory  board 
(board). 

(b)  Duties.  The  coordinator  is 
appointed  to  a  minimum  four-year  term, 
but  may  continue  to  serve  until  replaced 
by  the  governor  or  until  resignation.  The 
coordinator  will  be  the  central 
coordinating  officer  for  the  historical 
records  grant  program  in  the  State  and 
should  serve  as  chair  of  the  board  unless 
otherwise  specified  in  the  State  statute 


The  governor  orx:oordinator  may 
designate  a  deputy  State  historical 
records  coordinator  to  assist  in  carrying 
out  the  duties  and  responsibilities  of  the 
coordinator  and  to  serve  as  an  acting  . 
coordinator  at  the  coordinator's 
direction  or  upon  the  coordinator's 
resignation  or  other  inability  to  serve. 

Subpwt  E— Applying  for  NHPRC 
Qrants 

.11206^    What  typea  of  funding  and  coat 
aharing  arranganianta  doaa  ttte 
Cemmlaalon  make? 

(a)  Types  of  grants. 

(1)  Matching  grant.  A  matching  grant 
is  a  way  to  demonstrate  shared  Federal/ 
non-Federal  support  for  projects.  We 
will  only  match  funds  raised  from  non- 
Federal  sources,  either  monies  provided 
by  the  applicant's  own  institution 
specifically  for  the  project  or  bom  a 
non-Federal  third-party  source. 

(2)  Outright  grant.  Outright  grants  are 
those  awards  we  make  without  any 
matching  component. 

(b)  Cost  sharing  arrangements. 

(1)  For  publications  projects  that  first 
received  NHPRC  funding  prior  to  1992, 
the  Commission  will  supply  as  much  as 
75  percent  of  the  direct  costs. 

(2)  For  publications  projects  funded 
after  1992,  the  Commission  will  provide 
no  mora  than  50  percent  of  direct  costs. 
We  will  give  preference  to  projects  for 
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which  the  sponsoring  institution  bears 
at  least  25  percent  of  the  direct  costs. 
For  short-term  (i.e.,  3  years  or  less) 
publications  projects,  we  will  give 

[>reference  to  applicants  that  provide  at 
east  50  percent  of  the  project's  total 
direct  and  indirect  costs. 

(3)  For  records  projects,  the 
Commission  will  give  preference  to 
projects  in  which  the  applicants  provide 
at  least  50  percent  of  the  project's  total 
direct  and  indirect  costs. 

(4)  We  prefer  the  applicant  cover 
indirect  costs  through  cost  sharing. 

f  1 206.42    Does  the  Commission  ever  place 
conditions  on  Its  grants? 

In  making  its  decisions  on  grants,  the 
Commission  may  place  certain 
conditions  on  its  grants.  We  describe 
those  possible  conditions  in  the  booklet 
Grant  Guidelines:  How  to  Apply  for 
NHPRC  Grants,  How  to  Administer 
NHPRC  Grants.  For  a  copy,  vmte  to 
NHPRC,  National  Archives  and  Records 
Administration,  700  Pennsylvania 
Avenue  NW,  Washington,  DC  20408- 
0001 ,  or  contact  us  by  e-mail  at 
nhprc@nara.gov. 

11206.44    Who  may  apply  for  NHPRC 
grants? 

The  Commission  will  consider 
applications  from  State  and  local 


government  agencies  (Federal  agencies 
are  not  eligible  to  apply),  U.S.  non-profit 
organizations  and  institutions, 
including  institutions  of  higher 
education,  Federally  acknowledged  or 
state-recognized  Native  American  tribes 
or  groups.  United  States  citizens 
applying  as  individuals  rather  than  for 
an  organization,  and  State  historical 
records  advisory  boards.  Most  NHPRC 
grants  to  individuals  are  awarded  under 
its  fellowship  programs.  In  general,  we 
prefer  projects  operating  within  a  host 
institution. 

§1206.46    When  are  applications  due? 

The  Commission  generally  meets 
twice  a  year,  and  we  consider  grant 
proposals  during  our  meetings.  For 
current  application  deadlines  contact 
the  NHPRC  staff  or  your  State  historical 
records  coordinators  (for  records  grant 
proposals).  Some  State  boards  have 
established  pre-submission  review 
deadlines  for  records  proposals;  further 
information  is  available  from  your  State 
coordinator(s).  We  will  publish 
deadlines  once  a  year  in  the  Federal 
Register.  All  proposals  must  be 
postmarked  by  those  deadlines. 


§1206.46    How  do  I  apply  for  a  grant? 

(a)  Contact  the  NHPRC  staff.  We 
encourage  you  to  discuss  your  proposal 
through  correspondence,  by  phone,  or 
in  person  with  Commission  staff  and/or, 
in  the  case  of  records  proposals,  with 
the  appropriate  State  historical  records 
coordinator  before  you  submit  the 
proposal  and  at  all  stages  of  your 
proposal's  development. 

(b)  Contact  your  State  Historical 
Records  Advisory  Board. 

(1)  Contact  is  not  necessary  if: 

(i)  Your  proposal  is  for  documentary 
editing  and  publication  subvention 
projects; 

(ii)  You  are  a  Native  American 
applicant;  or 

(iii)  Your  project  will  largely  take 
place  in  more  than  one  state. 

(2)  Staff  contacts  and  a  list  of  State 
historical  records  coordinators  may  be 
found  on  our  Web  site  at  http:// 
www.nara.gov/nhprc. 

§1206.50    What  must  I  provide  as  a  formal 
grant  application? 

You  must  submit  the  following 
materials  as  part  of  your  grant 
application: 

(a)  Application  forms.  You  can  obtain 
copies  of  the  following  application 
forms  from  the  Commission: 


If  you  are  an  applicant  for .  .  . 

(1)  NHPRC  put)lication  and  records  grants 

(2)  Subvention  grants 


(3)  Archival  or  tustorical  documentary  editing  feilowsNp  host  institutions 


(4)  NHPRC-sponsored  fellowsiiips 

(5)  NHPRC-sponsored  editing  Institute 


T?>en  you  must  submit 


"Application  for  Federal  Assistance"  (Standard  Form  424)  and  "Budget 
Fonn"  (NA  Form  17001;  OMB  Control  Number  3095-0004); 

NHPRC  subvention  grant  application  (OMB  Control  Number  3095- 
0021),  "Application  for  Federal  Assistance"  (Standard  Fonn  424)  and 
"Budget  Fomi"  (NA  Form  17001); 

NHPRC  "Application  for  Host  InstiteJtions  of  Archival  Administration  or 
Historical  Documentary  Editing  Fellowships "  (OMB  Control  Number 
3095-0015) 

"Application  for  Archival  Administration  or  Historical  Documentary  Edit- 
ing Fellowships '  (OMB  Control  Number  3095-0014); 

"Application  for  Attendance  at  the  Institute  for  the  Editing  of  Historical 
Documents "  (OMB  Control  Number  3095-0012). 


(b)  Assurances  and  certifications.  You 
must  submit  the  following  assurances 
and  certifications,  signed  by  an 
authorized  representative  of  your 
institution,  or  if  you  are  an  individual 
applicant,  by  you: 

(1)  "Assurances — NonBConstruction 
Pronams"  (Standard  Form  424B). 

(2)  "CertiJRcation  Regarding  Lobbying: 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-free 
Workplace  Requirements." 

(c)  Project  summary.  You  must  submit 
a  project  summary.  A  description  of  the 


project  summary  is  found  in  the  booklet 
Grant  Guidelines:  How  to  Apply  for 
NHPRC  Grants.  How  to  Administer 
NHPRC  Grants  that  is  available  from  the 
NHPRC  and  from  State  historical 
records  coordinatora. 

(d)  List  of  performance  objectives. 
You  must  list  in  the  proposal  from  four 
to  seven  quantifiable  objectives  by 
which  the  project  can  be  evaluated 
following  the  submission  of  the  final 
report  and  the  closing  of  the  grant. 
NHPRC  evaluates  the  project  to 


determine  whether  it  produces  the 
results  promised  in  grant  applications. 

(e)  Submission  requirements.  Send 
the  original,  signed  copy  of  your 
application  to  the  NHPRC,  National 
Archives  and  Records  Administration, 
700  Pennsylvania  Avenue,  NW,    , 
Washington,  DC  20408-0001.  Your 
properly  completed  application  and  any 
materials  you  send  with  it  (such  as 
pamphlets  and  photographic  prints)  will 
not  be  returned  to  you.  Additional 
copies  must  be  sent  as  follows: 


If  you  are  applying  for 


(1)  A  documentary  editing  project  that  has  previously  been  supported 
by  the  Commission. 

(2)  A  subvention  grant 


Then  you  must  send 


Two  additional  copies  to  ttie  NHPRC; 
Two  additional  copies  to  the  NHPRC; 
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If  you  are  applying  for 


(3)  A  new  documentary  edKing  project  

(4)  A  records  grant  and  you  are  a  Native  American  applicant 

(5)  A  records  grant  ttiat  is  being  done  in  a  state  where  there  is  a  State 
histoncal  records  advisory  board. 


(6)  A  records  grant  whose  wotk  wHI  take  place  in  more  than  one  State 


Then  you  must  send 


Two  additional  copies  to  the  NHPRC; 
Two  additional  copies  to  the  NHPRC; 
One  additional  copy  to  the  NHPRC  and  one  copy  to  the  State  historicat 

records  coordinator.  In  order  to  help  facilitate  the  review  process. 

however,  it  is  recommended  that  applicants  send  a  copy  for  each 

member  of  the  state  board; 
Two  additional  copies  to  the  NHPRC. 


f1206.S2    Who  reviews  and  •valiwtea 
grant  propoMla? 

(a)  State  boards.  State  historical 
records  advisory  boards  evaluate 
records  proposals  on  technical  merits  as 
well  as  on  their  relation  to  State-plan 
priorities.  The  board  can  return 
proposals  it  finds  inappropriate  or 
incomplete,  with  recommendations  for 
revision,  on  which  we  will  not  act 
unless  the  applicant  submits  a  revision 
for  consideration  in  a  later  cycle.  The 
Board  may  also  recommend  that  the 
Commission  reject  the  proposal. 

(b)  Peer  reviewers.  The  NHPRC  asks 
from  five  to  ten  external  peer  reviewers, 
some  of  whom  may  be  selected  from  a 
list  provided  by  you,  to  evaluate  the 
proposal  if  the  proposal: 

(1)  Requests  NHPRC  funds  of  $75,000 
or  more; 

(2)  Requests  a  grant  period  of  two 
years  or  more: 

(3)  hivolves  complex  technological 
processes  and  issues  with  which  the 
NHPRC  staff  may  be  unfamiliar; 

(4)  Is  a  resubmission  that  the  NHPRC 
invited;  or 

(5)  Is  not  reviewed  by  a  State 
historical  records  advisory  board. 

(c)  Other  reviewers.  We  may  subject 
on-going  docimientary  editions  to 
special  review  by  NHPRC  staff  and 
outside  specialists,  particularly  when: 

(1)  You  propose  to  change  the  project 
director/editor. 

(2)  Your  sponsoring  institution 
encounters  difficulties  or  you  propose  a 
change  in  that  institution; 

(3)  Your  major  search  for  materials 
has  been  completed; 

(4)  Your  project  finishes  publication 
in  one  medium  and  plans  to  begin 
publication  in  another;  or 

(5)  You  change  your  project's  estimate 
of  quantity  of  publications  and/ or  time 
needed  to  complete  the  project. 

(d)  NHPRC  staff.  NHPRC  staff  will 
analyze  the  reviewer's  comments,  State 
board  evaluations,  the  appropriateness 
of  the  project  toward  Commission  goals, 
the  proposal's  completeness  and 
conformity  to  application  requirements. 
The  staff  will,  through  a  questions  letter 
to  you,  raise  important  issues  or 
concerns  and  allow  you  the  opportunity 
to  respond.  The  staff  will  then  make 
recommendations  to  the  Commission. 


(e)  The  Commission.  After 
individually  reviewing  the  proposal  and 
recommendations  on  it  from  State 
boards,  peer  reviewers,  and  NHPRC 
staff,  Commission  members  will 
deliberate  on  all  eligible  proposals  and 
recommend  to  the  Archivist  of  the 
United  States  what  action  to  take  on 
each  (fund,  partially  fund,  endorse, 
reject,  resubmit,  etc.).  By  statute  the 
Archivist  chairs  the  Commission  and 
has  final  authority  to  make  or  deny  a 
grant. 

1120634    What  fomwl  notification  will  I 
receive,  and  will  K  contain  other 
infornMllon7 

(a)  The  grant  award  document  is  a 
letter  bom  the  Archivist  of  the  United 
States  to  you,  the  grantee.  The  letter  and 
attachments  specify  terms  of  the  grant. 
NHPRC  staff  notifies  project  directors 
informally  of  awards  and  any  conditions 
soon  after  the  Commission  recommends 
the  grant  to  the  Archivist  of  the  United 
States.  Unsuccessful  applicants  will  be 
notified  within  two  weeks  by  letter. 

(b)  The  grant  period  begins  and  ends 
on  the  dates  specified  in  the  award 
document.  Grant  periods  must  begin  on 
the  first  day  of  a  month  and  end  on  the 
last  day  of  a  month. 

Subpart  F— Grant  AdmlnMrallon 

S  1206.60    Who  la  raeponalMe  tor 
administration  of  NHPRC  grants? 

The  grantee  institution  and  the  project 
director  designated  by  the  institution 
share  primary  responsibility  for  the 
administration  of  grants.  In  the  case  of 
grants  made  to  individuals,  the 
individual  named  as  project  director  has 
primary  responsibility  for  the 
administration  of  the  grant. 

11206.62    Whsra  can  I  find  tha  regulatory 
raquifwnants  that  apply  to  NHPftC  grants? 

(a)  In  addition  to  this  part  1206. 
NARA  has  issued'other  regulations  that 
apply  to  NHPRC  grants  in  36  CFR  ch. 
Xn,  subchapter  A.  NARA  also  applies 
the  principles  and  standards  in  the 
following  Office  of  Management  and 
Budget  (OMB)  Circulars  for  NHPRC 
grants: 

(1)  OMB  Circular  A-21.  "Cost 
Principles  for  Educational  Institutions"; 


(2)  OMB  Circular  A-87.  "Cost 
Principles  for  State.  Local  and  hidian 
Tribal  Governments"; 

(3)  OMB  Circular  A-122,  "Cost 
Principles  for  Non-Profit 
Organizations";  and 

(4)  OMB  Circular  A-133,  "Audits  of 
States,  Local  Governments,  and  Non- 
Profit  Organizations." 

(b)  These  regulations  and  circulars  are 
available  on  our  Web  site  at 
www.nara.gov/nhprc.  Our  regulations 
may  also  be  found  at  http:// 
www.nara.gov/nara/cfr/subch-a.html, 
and  OMB  Circulars  at  http:// 

www.  whitehouse.gov/omb/gmnts/. 

(c)  Additional  policy  guidance  related 
to  Title  VI  of  the  Civil  Rights  Act  of 
1964,  regarding  persons  with  limited 
English  proficiency,  is  provided  in  our 
guidelines. 

11206.64    When  do  I  need  prior  writton 
approval  for  changes  to  the  grant  proisct? 

You  must  obtain  prior  written 
approval  from  the  Commission  for  any 
changes  in  the  grant  project  and  terms 
of  the  grant,  includii^: 

(a)  Revising  the  scope  or  objectives  of 
the  project; 

(b)  Cnanging  the  project  director  or 
other  key  project  personnel  who  are 
specifically  named  in  the  grant 
application  or  award  or  related 
correspondence; 

(c)  Contracting  out,  sub-granting,  or 
otherwise  obtaining  the  services  of  a 
third  party  to  perform  activities  central 
to  the  piuposes  of  the  grant,  unless 
specified  in  the  srant  proposal; 

(d)  Changing  the  beginning  date  of  the 
grant  or  extending  the  grant  period; 

(e)  Re-budgeting  of  grants  of  $100,000 
or  more,  when  cumulative  transfers 
among  direct  cost  categories  total  more 
than  10  percent  of  the  total  project 
budget  (i.e..  grant  funds  plus  other 
funds).  With  written  approval  from  the 
Executive  Director  of  the  Commission, 
grantees  may  adjust  the  amounts 
allocated  to  existing  budget  lines  for 
both  grant  funds  and  cost  sharing  and 
may  transfer  grant  funds  among  existing 
NIffRC-funded  direct  cost  categories 
that  appear  in  the  final  project  budget 
approved  by  the  Commission  at  the  time 
of  the  grant  award.  Cost-sharing  funds 
may  also  be  shifted  among  existing  cost- 
sharing  categories;  and 
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(f)  Creating  the  following  new  cost 
categories: 


You  must  ot>tain  approval  from 


(1)  The  Executive  Director  of  the  Commission,  or  the  Executive  Direc- 
tor's designee. 


(2)  The  fuH  Commission 


When  your  new  cost  category  was  not  in  the  firwl  approved  budget 
where  .  .  . 


(i)  such  action  seems  appropriate  for  the  fulfillment  of  tne  original  pur- 
poses of  the  grant;  and  (ii)  the  anwunt  of  furxls  involved  does  not 
exceed  10  percent  of  the  amount  of  the  award,  or  $5,000,  whichever 
is  less. 

The  amount  of  funds  involved  exceeds  ttte  anKxmt  in  paragraph 
(f)(1)(ii)  of  this  section. 


f  1206.66    How  do  I  obtain  wrman  approval 
for  changes  In  my  grant  pro|sct? 

(a)  You  must  make  all  requests  for 
changes  in  the  form  of  a  letter.  The  grant 
receiving  institution's  authorized 
representative,  as  indicated  on  the  grant 
application  form  (SF  424),  must  sign  the 
letter.  The  signed,  written  response  of 
the  Commission's  Executive  Director,  or 
the  Executive  Director's  designee,  will 
constitute  approval  for  the  change. 

(b)  You  must  make  requests  for 
extension  of  the  grant  period  not  more 
than  two  months  before  the  scheduled 
end  of  the  grant  period.  We  will  not 
allow  extensions  unless  you  are  up-to- 
date  in  your  submission  of  financial  and  . 
narrative  reports. 

{1206.68    Are  thsrs  any  changes  for  which 
I  do  not  nsod  approval? 

You  do  not  need  approval  for  re- 
budgeting  of  grants  of  less  than 
$100,000.  For  such  grants: 

(a)  You  may  adjust  the  amoimts 
allocated  to  existing  budget  lines  for 
both  grant  funds  and  cost  sharing; 

(b)  You  may  transfer  grant  funds 
among  existing  NHPRC-funded  direct 
cost  categories  that  appear  in  the  final 
project  budget  approved  by  the 
Commission  at  the  time  of  the  grant 
award;  and 

(c)  You  may  also  shift  cost-sharing 
funds  among  existing  cost-sharing 
categories. 

{1206.70    What  reports  sm  I  rsquirsd  to 
make? 

(a)  Grant  recipients  are  generally 
required  to  submit  annual  financial 
status  reports  and  semi-annual  narrative 
progress  reports,  as  well  as  final 
financial  and  narrative  reports  at  the 
conclusion  of  the  grant  period.  The 
grant  award  document  will  specify  the 
dates  your  reports  are  due. 

(b)  Send  the  original  reports  to  the 
NHPRC.  National  Archives  and  Records 
Administration.  700  Pennsylvania 
Avenue.  NW,  Washington,  DC  20408- 
0001.  One  copy  of  each  records  project 
narrative  report  must  be  sent  to  the  State 
historical  records  coordinator  if  the 
board  reviewed  the  proposal.  Other 
records  projects  shotild  send  courtesy 


copies  of  narrative  reports  to  State 
coordinators  whose  States  are  involved 
in  or  affected  by  the  project.  Provide  the 
names  of  individuals  to  whom  copies  of 
the  report  have  been  sent  when 
submitting  the  original  report  to  the 
NHPRC. 

{1206.72    What  la  the  format  and  content 
of  tits  financial  report? 

You  must  submit  financial  reports  on 
Standard  Form  269  and  have  them 
signed  by  the  grantee's  authorized 
representative  or  by  an  appropriate 
institutional  fiscal  officer.  If  cost  sharing 
figures  are  20  percent  less  than 
anticipated  in  the  project  budget  you 
must  explain  the  reason  for  the 
difference. 

{1206.74    What  is  thsformstsnd  content 
of  tlis  nsiTStivs  rsport? 

(a)  Interim  narrative  reports  should 
summarize  briefly  the  objectives  and 
activities  for  the  entire  grant  and  then 
focus  on  those  accomplished  dtuing  the 
reporting  period.  The  report  should 
include  a  summary  of  project  activities; 
whether  the  project  proceeded  on 
schedule;  any  revisions  of  the  work 
plan,  staffing  pattern,  or  budget;  and  any 
web  address  created  by  the  project.  It 
should  include  an  analysis  of  the  goals 
met  during  the  reporting  period  and  any 
goals  for  the  period  that  were  not 
accomplished.  For  documentary  editing 
projects,  it  also  must  include 
information  about  the  publication  of 
volumes  and  the  completion  of  finding 
aids,  as  well  as  any  work  that  is  pending 
with  publishers. 

(b)  The  final  report  must  provide  a 
detailed  assessment  of  the  project, 
following  the  format  in  paragraph  (a)  of 
this  section,  including  whether  the  goals 
set  in  th6  original  proposal  were 
realistic;  whether  there  were 
unpredicted  results  or  outcomes; 
whether  the  project  encoimtered 
unexpected  problems  and  how  you 
faced  them;  and  how  you  could  have 
improved  the  project.  You  must  discuss 
the  project's  impact,  if  any.  on  the  grant- 
receiving  institution  and  others.  You 
must  indicate  whether  all  or  part  of  the 
project  activities  will  be  continued  after 


the  end  of  the  grant,  whether  any  of 
these  activities  will  be  supported  by 
institutional  funds  or  by  grant  funds, 
and  if  the  NHPRC  grant  was 
instrumental  in  obtaining  these  funds. 

(c)  The  project  director  must  sign 
narrative  reports. 

{1206.76    WhatsddltionalmatsrislsnMistI 
sulmtlt  wHh  tlis  final  narrative  rsport? 

(a)  For  records-related  projects,  you 
are  required  to  send  the  NHPRC  three 
copies,  of  any  finding  aids,  reports, 
manuals,  guides,  forms,  articles  about 
the  project,  and  other  materials 
produced  about  or  based  on  the  grant 
project  at  the  time  that  the  final 
narrative  report  is  submitted. 

(b)  Dociunentary  editing  projects  must 
send  the  NHPRC  three  copies  of  any 
book  edition  imless  support  for  their 
publication  was  provided  by  an  NHPRC 
subvention  grant  For  those  volumes, 
presses  rather  than  projects  are 
responsible  for  submitting  the  required 
ntunber  of  volumes  (see  §  1206.18(d)). 
Projects  with  microform  editions  must 
send  the  NHPRC  three  copies  of  the 
microform  guides  and  indexes  produced 
by  the  project. 

{1206.76    Doss  thsMHPftChavs  any 
iisbiiltyundsrsgrsnt? 

No,  the  National  Archives  and 
Records  Administration  (NARA)  and  the 
Commission  cannot  assume  any  liability 
for  accidents,  illnesses,  or  claims  arising 
out  of  any  work  undertaken  with  the 
assistance  of  the  grant. 

{1206J0    Must  I  scknowtsdgs  NHPRC 
grant  support? 

Yes,  grantee  institutions,  grant  project 
directors,  or  grant  staff  personnel  may 
publish  results  of  any  work  supported 
by  an  NHPRC  grant  without  review  by 
the  Commission;  however,  publications 
or  other  products  resulting  from  the 
project  must  acknowledge  the  assistance 
of  the  NHPRC  grant. 

Dated:  May  2,  2002. 
lohn  W.  Carlin, 

Archivist  of  the  United  States. 

(FR  Doc.  02-15861  Filed  6-21-02;  8:45  am) 

sajJNQ  coos  7S1»-01-r 
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ENVIRONMENTAL  PBOTECTION 
AGENCY 

40  CFR  Part  S2 

[CA  266-03680,  FRL-723fr-7] 

mtarlm  Final  Dalenninatlon  Tliat  Stat* 
Haa  Cortaclad  tlia  Rule  Daflcianciaa 
and  Dalarral  of  Sanetlona,  Ventura 
County  Air  Pollution  Control  Olatrtct, 
State  of  CaUfomla 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Interim  final  determination. 

summary:  Elsewhere  in  today's  Federal 
Regiiter,  EPA  has  proposed  full 
approval  of  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  Ventura  County  Air 
Pollution  Control  District  (District) 
Permitting  Rule  (Rule  10)  and  New 
Source  Review  (NSR)  Rule  (Rule  26). 
Based  on  the  proposed  full  approval, 
EPA  is  making  an  interim  final 
determination  that  the  State  has 
corrected  deficiencies  in  the  rule  for 
which  a  sanction  clock  began  on 
January  8,  2001.  This  action  will  defer 
the  imposition  of  the  offset  and  highway 
sanctions.  Although  this  action  is 
effective  upon  publication,  EPA  will 
take  comment  and  will  publish  a  final 
rule  after  considering  comments 
received  on  this  interim  final 
determination. 

DATES:  This  interim  final  determination 
is  effective  )une  24.  2002.  Comments 
must  be  received  by  July  24,  2002. 
AOORCSSCS:  Written  comments  must  be 
submitted  to  Nahid  Zoueshtiagh  (Air-3), 
Air  Division,  U.S.  Environmental 
Protection  Agency.  Region  IX.  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
technical  support  docimient  (TSD)  for 
this  action  are  available  for  public 
inspection  at  EPA's  Region  IX  office 
during  normal  business  hours.  The 
submitted  rule  revisions  are  also 
available  for  inspection  at  the  following 
locations: 

Ventura  Coimty  Air  Pollution  Control 
District,  669  County  Square  Drive, 
Ventura,  California  93003. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section.  1001  "I"  Street, 
Sacramento,  CA  95812. 

An  electronic  copy  of  the  TSD  is 
available  from  EPA  Region  IX  upon 
request.  The  District  rules  are  also 
available  on  the  Internet  at:  httpJI 
arbis.  arb.  ca.gov/drdb/ven/cur.  h  tm 
FOR  FURTHER  INFORMATION  CONTACT: 
Nahid  Zoueshtiagh,  U.S.  Environmental 


Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901,  Telephone:  (415)  972- 
3978,  e-mail  address: 
zoueshtiagh.nahid9epa.gov. 

SUPPLEMENTARY  INFORMATION:       ' 

I.  Background 

On  December  7,  2000,  EPA  published 
a  limited  approval  and  limited 
disapprove  in  the  Federal  Regiater  (65 
FR  76567).  The  effective  date  of  our 
limited  disapproval  was  January  8, 

2001.  EPA's  disapproval  action  started 
an  18-month  clock  for  the  imposition  of 
one  sanction  (followed  by  a  second 
sanction  6  months  later)  and  a  24-month 
clock  for  promulgation  of  a  Federal 
Implementation  Plan  (FIP).  On  May  20, 

2002,  the  State  subsequently  submitted 
a  revised  version  of  Rules  10,  26.1,  26.2, 
26.3,  26.4,  26.6,  and  the  new  Rule  26.11. 
In  the  Proposed  Rules  section  of  today's 
Federal  Register,  EPA  is  also  proposing 
fiill  approval  of  the  May  20,  2002 
submittal. 

EPA  is  taking  this  interim  final 
rulemaking  action  because  it  has 
determined  that  the  District  has 
corrected  the  deficiencies  noted  in  its 
limited  disapproval.  However,  EPA  is 
also  providing  the  public  with  an 
opportimity  to  comment  on  this  interim 
final  action.  If,  based  on  the  comments 
on  this  action  and  the  comments  on 
EPA's  proposed  approval,  EPA 
determines  that  the  State's  submittal  is 
not  approvable  and  this  interim  final 
action  was  inappropriate,  EPA  will 
propose  to  disapprove  the  State's 
submittal  and  will  take  interim  final 
action  finding  that  the  State  has  not 
corrected  the  original  disapproval 
deficiencies.  Upon  a  final  disapproval  of 
the  State's  submittal,  EPA  would 
finalize  the  interim  final  finding, 
finding  that  the  State  has  not  corrected 
the  deficiencies. 

This  action  neither  stops  nor  tolls  the 
sanctions  clock  that  started  for  these 
deficiencies  on  January  8,  2001,  the 
effective  date  of  limited  approval  and 
limited  disapproval.  However,  this 
action  will  defer  the  imposition  of  the 
offset  and  highway  sanctions.  See  40 
CFR  52.31(d)(2)(ii).  If  EPA  takes  final 
action  approving  the  State's  submittal 
after  accepting  comments  on  the 
proposed  rule,  such  action  will 
permanently  stop  the  sanctions  clock 
and  will  permanently  lift  any  imposed, 
stayed  or  deferred  sanctions.  However, 
if  at  any  time  EPA  determines  that  the 
State,  in  fact,  did  not  correct  the 
disapproval  deficiencies,  as  appropriate, 
EPA  either  will  withdraw  this  interim 
final  determination  or  take  action 
finding  that  the  State  has  not  corrected 


the  deficiencies.  Such  action  will 
retrigger  the  sanctions  consequences  as 
described  in  40  CFR  52.31  and  would 
result  in  the  immediate  imposition  of 
sanctions  if  the  sanctions  clock  had 
expired. 

n.  EPA  Action 

Today  we  are  taking  interim  final 
action  finding  that  the  State  has 
corrected  the  disapproval  deficiencies 
that  started  the  sanctions  clock.  Based 
on  this  action,  imposition  of  the  offset 
and  highway  sanctions  will  be  deferred 
until  ^A  takes  final  action  approving 
the  State's  submittal  or  EPA  takes  action 
proposing  or  finally  disapproving  in 
whole  or  part  the  State  submittal.  If  EPA 
takes  final  action  approving  the  State 
submittal,  any  sanctions  clocks  will  be 
permanently  stopped  and  any  imposed, 
stayed  or  deferred  sanctions  will  be 
permanently  lifted. 

We  have  preliminarily  determined 
that  the  State  has  an  approvable  plan 
and  implementing  rules  and  relief  from 
pending  sanctions  should  be  provided 
as  quickly  as  possible.  Therefore,  we  are 
invoking  the  good  cause  exception  to 
the  30-day  notice  requirement  of  the 
Administrative  Procedure  Act  because 
the  purpose  of  this  notice  is  to  relieve 
a  restriction.  See  5  U.S.C.  553(d)(1). 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22,  2001).  This  action  merely  defers 
federal  sanctions.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic    , 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  only  defers  sanctions,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
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implications  because  it  does  not  have 
substantial  direct' effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
defers  sanctions,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
Protection  of  Children  irom 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant.  This  rule  does  not  contain 
technical  standards;  thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the  rule) 
that  notice  and  public  procedure 
thereon  are  impractible,  unnecessary,  or 
contrary  to  the  public  interest,  shall  take 
effiect  at  such  time  as  the  agency 
promulgating  the  rule  determines.  5 
U.S.C.  808(2).  As  stated  previously,  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 
established  an  effective  date  of  June  24, 
2002.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  major  rule  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  23,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Adndnistrator  of  this  final  rule  does 


not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rules.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Sulqects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovenmiental 
relations.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  June  14,  2002. 
Laura  Yoahii, 

Deputy  Regional  Administrator,  Region  IX. 
[FR  Doc.  02-15722  Filed  6-21-02;  8:45  am] 
BiujNQ  cooe  6aa»-60-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  122 

EPA  Admlnialarad  Parmlt  Programs: 
The  National  Pollutant  Diacharga 
Elimination  Syatam 

CFR  Correction 

In  Title  40  of  the  Code  of  Federal 
Regulations,  Parts  100  to  135,  revised  as 
of  July  1,  2001,  on  pages  164  and  166, 
§  122.26  is  corrected  by  revising 
paragraphs  (c)(1)  introductory  text  and 
(c)(l)(i)(E)(4),  on  page  167,  by  removing 
and  reserving  paragraph  (c)(2),  and  on 
page  171,  in  paragraph  (d)(2)(iii) 
introductory  text,  by  revising  the 
reference  to  "(d)(a)(iii)(A)(3)"  to  read 
"(d)(2)(iii)(A)(3)",  as  follows: 


§  122.26    Storm  watar  cUschargM 
(applicable  to  Stale  NPOES  programs, 
§123.25). 


(c)*  *  * 

(1)  Individual  application. 
Dischargers  of  storm  water  associated 
with  industrial  activity  and  with  small 
construction  activity  are  required  to 
apply  for  an  individual  permit  or  seek 
coverage  under  a  promulgated  storm 
water  general  permit.  Facilities  that  are 
required  to  obtain  an  individual  permit 
or  any  dischage  of  storin  water  which 
the  Director  is  evaluating  for 
designation  (see  §  124.52(c)  of  this 
chapter)  imder  paragraph  (a)(l)(v)  of 
this  section  and  is  not  a  municipal 
storm  sewer,  shall  submit  an  NPDES 
application  in  accordance  with  the 
requirements  of  §  122.21  as  modified 
and  supplemented  by  the  provisions  of 
this  paragraph. 

(i)  *  *  *        .      -        - 


(E)*  *  * 

[4)  Any  information  on  the  discharge 
required  imder  §  122.21(g)(7)(vi)  and 
(vii): 

(FR  Doc.  02-55515  Filed  6-21-02;  8:45  am] 
SUMO  cooe  1SOS-01-0 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

{Docket  No.  FEIIA-7785] 

Suapanalon  of  Community  EllgllMllty 

agency:  Federal  Emergency . 
Management  Agency,  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insiuance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
dociunentation  that  the  commimity  has 
adopted  the  reqiiired  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 

ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Pasterick,  Division  Director, 
Program  Marketing  and  Partnership 
Division,  Federal  Insurance 
Administration  and  Mitigation 
Directorate,  500  C  Street,  SW.;  Room 
411.  Washington,  DC  20472,  (202)  646- 
3098. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.;  unless  an 
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appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  docxunent  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations.  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  conununities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Ragiater. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 

!>articipating  in  the  NFIP  and  identified 
or  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 


4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Associate 
Director  finds  that  notice  and  public 
comment  under  5  U.S.C.  553(b)  are 
impracticable  and  unnecessary  because 
conununities  listed  in  this  final  rule 
have  been  adequately  notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  communitv  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension-date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

Natioiial  Environmantal  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part  . 
ID,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  FlexibiUty  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the.  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended.  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 


Regulatory  Claadfication 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section-3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  Implications  under 
Executive  Order  12612.  Federalism, 
October  26, 1987.  3  CFR.  1987  Comp.; 
p.  252. 

Executiire  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25. 1991,  56  FR 
55195.  3  CFR.  1991  Comp.:  p.  309. 

List  of  Subfects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

Accordingly.  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Antlmrity:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.;  p.  329:  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp.:  p.  376. 

1 64  J    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  Location 

CommurMty 
No. 

Effective  date  authorization/canceilation  of 
sate  of  flood  Insurance  in  comnrtunity 

Cunent  effective 
map  date 

Date  certain 
Federal  assist- 
ance no  longer 
available  In  spe- 
cial flood  hazard 
areas 

HeQiOf)  M 

421452 
420247 
420248 
421014 
420249 
421453 
4202S0 
421455 

Juty  25.  1975.  Emerg.;  October  1.  1966. 

Reg.  June  3.  2002. 
August  5.   1975.   Emerg.;  June  3.   1966. 

Reg.  June  3.  2002. 
July  2.  1975.  Emerg.;  Seplemtwr  3,  1982. 

Reg.  June  3.  2002. 
December   4.    1973.    Emerg.;   August   1. 

1977,  Reg.  Jurw  3.  2002. 
August  7.  1973.  Emerg.;  August  15.  1977. 

Reg.  June  3.  2002. 
August   29.    1975.    Emerg.;    Febnjary   2. 

1969.  Reg.  June  3.  2002. 
September   29.    1975.    Emerg.;    May   21. 

1962.  Reg.  June  3.  2002. 
Juty  29.  1975.  Emerg.;  November  15.  1989. 

Reg.  June  3,  2002. 

June  3,  2002  .... 
..  ...do  

June  3,  2002 

County. 
Beaver    Meadows.    Borough    of.    CartMn 

County 
Bowmanstown,  Borough  o»,  Cartxxi  County 

FranMin.  Township  of.  Cartxxi  County 

Jim  Thocpe.  Borough  ol.  CartMn  County  

Kidder  Towrtthto  ol  Cartx)n  County  

Do. 

do  

do  

do  

do  

do  

do  

Do. 
Do. 
Do. 

• 

Do. 

Lansford.  Borough  o*.  Cart)on  County  

Lamm  Towamensing.  Township  of.  Cartwn 
County. 

Do. 
Do. 
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Date  certain  ' 

Federal  assist- 

State and  Location 

Community 
No. 

Effective  date  authorization/cancellation  of 
sale  of  fk>od  insurance  in  community 

Current  effective 
map  date 

ance  no  k>r>ger 
available  in  spe- 
cial flood  hazard 
areas 

Mahoning,  Township  of,  Cartxm  County 

421041 

February  1,  1974,  Emerg.;  September  29, 
1978,  Reg.  June  3,  2002. 

do  

Do. 

Nesquehoning,  Borough  of.  Carbon  County 

420252 

April  16.  1974.  Emerg.;  July  3,  1990,  Reg. 
June  3.  2002. 

do  

Do. 

Parryville,  Borough  of.  Carbon  County 

420254 

December  12,  1973,  Emerg.;  March  1, 
1978,  Reg.  June  3,  2002 

do 

Do. 

Penn  Forest,  Township  of.  Carbon  Cbunty  .. 

421457 

July  9,  1979,  Emerg.;  February  2,  1989, 
Reg.  June  3,  2002. 

do  

Do. 

Summit  Hill.  Borough  of,  Cartxm  County  

421451 

July  23,  1975,  Emerg.;  December  14,  1979. 
Reg.  June  3.  2002. 

do 

Do. 

Towamensing,  Township  of.  Carbon  County 

421458 

July  30,  1975,  Emerg.;  November  1,  1986, 
Reg.  June  3,  2002. 

do  

Do. 

Weissport,  Borough  of,  Cartx>n  County  

420256 

May  30,  1974.  Emerg.;  February  2,  1990. 
Reg.  June  3.  2002. 

do 

Do. 

Region  1 

Connecticut:    Enfield,    Town    of,    Hartford 

090028 

April  4.  1974.  Emerg.;  March  28,   1980, 

June  17,  2002  .. 

June  17,  2002 

County. 

Reg.  June  17,  2002. 

IMaine:  York,  Town  of.  York  County  

230159 

January  14.  1972,  Emerg.;  November  2. 
1973.  Reg.  June  17.  2002. 

do  

Do. 

Region  H 

New  Jersey:  Jay,  Town  of,  Essex  County  ... 

360265 

February   13.    1976.   Emerg.;   August   15,- 

do  

Do. 

1983.  Reg.  June  17,  2002. 

Region  HI 

- 

West  Virginia:  Aklerson,  Town  of,  Monroe 

540041 

March  7,    1975,   Emerg.;   September  27, 

do  

Do. 

and  Greenbrier  Counties. 

1991,  Reg.  June  17,  2002. 

Monroe  County.  Unincorporated  Areas 

540278 

October  26,  1976,  Emerg.;  January  14. 
1983,  Reg.  June  17.  2002. 

do  

Do. 

Peterstown.  Town  of,  Monroe  County 

540143 

November  27,  1974,  Emerg.;  August  1. 
1979,  Reg.  June  17,  2002. 

do  

Do. 

Region  V 

- 

Minnesota:  Blaine,  City  of,  Anoka  County  .... 

270007 

June  11,  1974,  Emerg.;  November  15. 
1979.  Reg.  June  17.  2002. 

do  

Do. 

RBfjion  VII 

Kansas:    Countryskle,    City    of,    Johnson 

200160 

August  21,  1975,  Emerg.;  June  30,  1976. 

do  

Do. 

County. 

Reg.  June  17.  2002. 

DeSoto  City  of.  Johnson  County 

200161 

May  16.   1975,   Emerg.;  August   1,   1979, 

do  

Do. 

Reg.  June  17.  2002. 

Edgerton,  City  of,  Johnson  County  

200162 

January  12.  1976.  Emerg.;  August  1.  1979, 

do  

Do. 

Reg.  June  17.  2002. 

FainwAw   Clifv  nf   .Inhn^nn  r^mintv 

205185 

June  12,  1970,  Emerg.;  April  23.  1971. 
Reg.  June  17.  2002. 

do  

Do. 

f^arrinAr  Citv  of  Johnson  Countv 

200164 

June  25,  1975,  Emerg.;  April  15.  1977. 
Reg.  June  17.  2002. 

do  

Do. 

Johnson  County.  Unincorporated  Areas  

200159 

September  17,  1979,  Emerg.;  August  15. 
1980,  Reg.  June  17.  2002. 

do  

Do. 

Lake  Quivira,  City  of.  Johnson  County 

200166 

July  23.  1975,  Emerg.;  July  26.  1977,  Reg. 

...do  

Do. 

June  17,  2002. 

Leawood  City  of  Johnson  County  

200167 

September  1,  1972,  Emerg.;  September  30. 

do  

Do. 

1977.  Reg.  June  17,  2002. 

Lenexa  City  of  Johnson  County  

200168 

June  12,   1975.  Emerg.;  August  1.  1977, 

do  

Do. 

Reg.  June  17.  2002. 

lUkwTuim   r^itu  of     lohnoon  rV^iintv 

200169 

April  14,  1975,  Emerg.;  May  15,  1978.  Reg. 

June  17.  2002. 
May  23.  1975.  Emerg.;  May  15,  1978.  Reg. 

June  17,  2002. 

do  

Do. 

mUftftion   CV/txi  of    If^noon  Hoiintx/ 

200170 

do  

Do. 

Mi8Sk)n  HiHs.  City  of.  Johnson  County 

200171 

May  7.  1975.  Emerg.;  September  29,  1978, 

do  

Do. 

Reg.  June  17.  2002. 

Olathe  City  of.  Johnson  County  

200173 

January  19,  1973.  Emerg.;  November  15. 

do  

Do. 

1978.  Reg.  June  17.  2002. 

Oveiland  Park,  City  of.  Johnson  County 

200174 

September  8.  1972.  Emerg.;  September  30, 
1977.  Reg.  June  17,  2002. 

do  

Do. 

Prairie  Village.  City  of,  Johnson  County 

200175 

March  26.  1975,  Emerg.;  September  29. 
1978.  Reg.  June  17,  2002. 

do  

Do. 

Roeland  Parte.  City  of,  Johnson  County 

200176 

November  7,  1975.  Emerg.;  June  30.  1976. 
Reg.  June  17, 2002. 

do  

Do. 
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State  and  Location 

Community 
No. 

Effective  date  authorization/cancellation  of 
sale  of  flood  insurance  in  community 

Current  effective 
map  date 

Date  certain 
Federal  assist- 
ance no  longer 
available  in  spe- 
cial flood  hazard 
areas 

^awnsfl  CHv  of  Johnson  County  

200177 
200179 
200180 

300038 

February  24.  1975.  Emerg.;  November  15, 

1978.  Reg.  June  17,2002. 
July  27,  1975,  Emerg.;  June  25,  1976.  Reg. 

June  17.  2002. 
September  4,    1975,    Emerg.;   August  3. 

1984,  Reg.  June  17,  2002. 

August  26,  1975,  Emerg.;  April  1,  1961, 
Reg.  June  17,  2002. 

do  

do  

do  

do  

Do. 

\A/oaNu(w4  Citw  of  Johnson  County  

Do. 

Westwood  Hills.  City  of.  Johnson  County  .... 

R«gion  VIII 

Montana:  Lewis  and  Clark  County,  Unincor- 
porated Areas. 

Do. 
Do. 

Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular  Susp.— Suspension. 


Dated:  June  10,  2002. 
Robert  F.  Shea. 

Acting  Administrator,  Federal  Insurance 
Administration  and  Mitigation 
Administration. 

(FR  Doc.  02-15812  Filed  6-21-02;  8:45  am] 
■LUNQ  COOK  cnS-OS^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart54 

[CO  Doeint  No*.  00-386  and  96-4S:  FCC 
02>1t11 

MuW-AeecwiMlon  Qroup  (MAQjff^ 
for  ReguMlon  of  hrteralele  Servloee  ol 
Noil  Pilue  Cap  Incuwibent  Local 
ExchaoQe  Carrlara  and  Intaraxclianga 
Carriers;  Federal-Stale  JoM  Board  on 
Univeraal  Servloe 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


f:  In  this  docimient.  the 
Commission  waives,  on  its  own  motion, 
the  requirement  that  carriers  file  annual 
certifications  on  June  30.  2002,  in  order 
to  receive  Interstate  Common  Line 
Support  (ICLS).  T^e  Commission  finds 
that  this  requirement  is  imnecessary 
because  carriers  have  already  filed  such 
certifications  on  April  18,  2002,  for  the 
ICLS  funding  year  beginning  July  1 . 
2002.  The  Commission  also  amende  its 
rules  to  permit  adjustments  to  Long 
Term  Support  (LTS)  to  reflect  projected 
revenues  of  carriers  that  participate  in 
the  National  Exchange  Carrier 
Association  (NECA)  common  line  pool. 
This  amendment  conforms  the  rules 
governing  the  calculation  of  LTS  to  the 
Commission's  intent  in  the  MAG  Order, 
ensures  appropriate  LTS  funding  levels, 
and  will  enable  NECA  to  file  common 
line  tariffs  that  comply  with  the 
Commission's  rules. 
DATES:  Effective  June  24,  2002. 


FOR  FURTHER  MFORMATION  CONTACT: 

Theodore  Burmeister.  Attorney. 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau. 
(202) 418-7400. 

8UPPI.EIIENTARY  MFORUATION:  This  is  a 
siunmary  of  a  Commission's  Order  and 
Second  Order  on  Reconsideration  in  CC 
Docket  Nos.  00-256  and  96-45  released 
on  June  13.  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  during  rmular  business 
hours  in  the  FCC  Reference  Center. 
Room  CY-A257. 445  Twelfth  Street. 
SW..  Washington.  DC.  20554. 

I.  Introduction 

1.  In  this  Order  we  waive,  on  our  own 
motion,  the  requirement  that  carriers 
file  annual  certifications  on  Jime  30, 
2002.  in  order  to  receive  Interstate 
Common  Line  Support  (ICLS).  We  find 
that  this  requirement  is  unnecessary 
because  carriers  have  already  filed  such 
certifications  on  April  18.  2002,  for  the 
ICLS  funding  year  beginning  July  1 , 
2002.  We  also  amend  oiu  rules  to  permit 
adjustments  to  Long  Term  Support 
(LTS)  to  reflect  projected  revenues  of 
carriers  that  participate  in  the  National 
Exchange  Carrier  Association  (NECA) 
common  line  pool.  This  amendment 
conforms  the  rules  governing 
calciilation  of  LTS  to  the  Commission's 
intent  in  the  MAG  Order,  66  FR  59719. 
November  30.  2001.  ensures  appropriate 
LTS  funding  levels,  and  will  enable 
NECA  to  file  common  line  tariffs  that 
comply  with  part  69  of  the 
Commission's  rules. 

n.  Wairar  of  the  June  30, 2002.  Filing 
Requirement 

A.  Discussion 

2.  We  waive,  on  our  own  motion,  the 
requirement  that  carriers  file  an  annual 
certification  on  June  30,  2002.  The 
Commission  may  exercise  its  discretion 
to  waive  a  rule  where  special 
circumstances  make  strict  compliance 


with  the  rule  inconsistent  with  the 
public  interest.  We  find  that  special 
circumstances  exist  here  to  warrant  a 
waiver.  Generally,  the  requirement  that 
carriers  file  a  certification  on  June  30  of 
each  year  serves  the  public  interest  by 
ensuring  that  carriers  use  ICLS  only  for 
the  "provision,  maintenance,  and 
upgrading  of  facilities  and  services  for 
which  the  support  is  intended,"  in 
accordance  with  section  254(e).  In  the 
initial  ICLS  funding  year,  however,  the 
Jime  30  filing  requirement  merely 
duplicates  the  earlier  filing  required  on 
April  18.  2002.  which  covers  the  same 
certification  period.  The  duplicative 
filing  requirement  is  therefore 
imnecessary.  We  therefore  conclude  that 
special  circiunstances  warrant  a  waiver 
of  the  Jime  30.  2002  filing  requirement. 

nL  Long  Term  Support  Rules 

A.  Discussion 

3.  On  our  own  motion,  we  amend  our 
ndes  to  permit  LTS  to  be  adjusted  so 
that  it  does  not  exceed  the  difference 
between  each  carrier's  projected 
common  line  revenue  reqiiirement  and 
its  projected  revenues  from  SLCs.  other 
common  line  end-user  charges,  and 
transitional  CCL  charges.  This 
amendment  conforms  the  rules 
governing  the  calculation  of  LTS  to  our 
intent  in  the  MAG  Order,  ensures 
appropriate  LTS  funding  levels,  and 
will  enable  NECA  to  file  common  line 
tariffs  that  comply  with  our  rules. 

4.  Amendment  of  our  LTS  rule  is 
necessary  to  fulfill  our  goals  in 
reforming  the  interstate  imiversal 
service  support  mechanisms  and  access 
rate  structure  in  the  MAG  Order.  The 
current  LTS  rule  does  not  take  into 
account  the  increased  SLC  revenues 
resulting  firom  the  reforms  adopted  in 
the  MAG  Order.  This  makes  no 
difference  for  the  vast  majority  of 
carriers,  whose  common  line  revenue 
requirements  will  exceed  their  revenues 
from  SLCs.  other  end-user  common  line 
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charges,  transitional  CCL  charges,  and 
LTS.  For  some  carriers,  however,  the 
reforms  adopted  in  the  MAG  Order 
reduced  the  need  for  high-cost  support 
for  interstate  loop  costs  below  the 
amount  of  LTS  they  currently  receive. 
Failure  to  adjust  L'TS  for  these  carriers 
would  lead  to  earnings  in  excess  of  their 
common  line  revenue  requirements.  We 
retained  LTS  in  the  MAG  Order  solely 
for  the  purpose  of  stabilizing 
membership  in  the  common  line  pool 
during  the  transition  to  a  more  efficient 
rate  structure.  We  did  not  intend  to 
negate  our  cost  recovery  rules  for  rate- 
of-retum  carriers  and  permit  the  carriers 
to  recover  more  than  their  common  line 
revenue  requirements,  nor  did  we 
intend  that  any  carrier  would  have  a 
"negative"  ICLS  amoimt.  Accordingly, 
we  conclude  that  amendment  of  the  LTS 
rule  is  necessary. 

5.  We  also  find  that  this  amendment 
is  necessary  to  ensure  the  appropriate 
LTS  funding  levels.  This  amendment 
will  prevent  waste  of  universal  service 
support  by  ensiuing  that  LTS  is  not 
distributed  to  any  rate-of-retum  carrier 
except  to  the  extent  that  it  is  required 
to  maintain  the  affordability  of  the 
carrier's  interstate  common  line 
services.  We  conclude  that  the  potential 
alternatives  to  adjusting  LTS  would  not 
serve  the  public  interest.  For  example, 
we  decline  to  require  NECA  to  reduce 
its  tariffed  SLC  or  transitional  CCL  rates 
to  offset  the  excess  LTS  payments. 
Reducing  SLCs  would  use  universal 
service  funds  to  subsidize  rates  below 
the  caps  the  Commission  has  set. 
Reducing  the  transitional  CCL  rate 
woidd  imdermine  the  decision  to  use  a 
transitional  CCL  charge  to  gradually 
implement  the  reforms  adopted  in  the 
MAG  Order. 

6.  Finally,  this  amendment  will 
enable  NECA  to  file  common  line  tariffs 
that  comply  with  our  part  69  rules.  Rate- 
of-retiun  carriers,  including  members  of 
the  common  line  pool,  are  limited  to 
recovery  of  their  costs  plus  a  prescribed 
rate  of  retiim.  The  common  line  pool 
would  over  earn  if  NECA  filed  tariffs  for 
SLCs  and  CCL  charges  that  reflect  the 
aggregate  cost  and  revenue  data 
included  in  the  April  18  projected  ICLS 
filing,  without  adjiistment  of  LTS.  If 
NECA  files  a  tariff  that  on  its  face 
permits  excessive  recovery,  any 
ratepayer — end  users  or  interexchange 
carriers  subject  to  CCL  charges-could 
request  that  the  Commission  suspend 
the  tariff  to  prevent  over-recovery. 


IV.  Procedural  Matters 

A.  Supplemental  Final  Regulatory 
Flexibility  Analysis 

7.  In  compliance  with  the  Regulatory 
Flexibility  Act  (RFA),  this  Supplemental 
Final  Regulatory  Flexibility  Analysis 
(Supplemental  FRFA)  supplements  the 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  included  in  the  MAG  Order,  to 
the  extent  that  changes  to  that  Order 
adopted  here  on  reconsideration  require 
changes  in  the  conclusions  reached  in 
the  FRFA.  We  note  that  we  do  not  find 
that  this  Order  on  Reconsideration 
creates  a  significant  economic  impact  oh 
small  entities.  We  could  therefore  meet 
our  obligations  under  the  RFA  by 
certifying  that  there  is  no  significant 
economic  impact  on  small  entities, 
rather  than  including  this  SFRFA.  We 
nonetheless  include  this  Supplemental 
FRFA  to  demonstrate  that  we  have 
considered  the  impact  of  oui  action  on 
small  entities  in  adopting  this  Order  on 
Reconsideration. 

1.  Need  For.  and  Objective  of.  the 
Second  Order  on  Reconsideration 

8.  This  Second  Order  on 
Reconsideration  is  necessary  to  conform 
the  rules  governing  the  calculation  of 
LTS  to  our  intent  in  the  MAG  Order, 
ensure  appropriate  LTS  funding  levels, 
and  enable  NECA  to  file  common  line 
tarif{s  that  comply  with  our  rules. 
Section  254  of  die  Communications  Act 
of  1934.  as  amended  by  the  1996  Act, 
requires  the  Commission  to  promulgate 
rules  to  preserve  and  advance  universal 
service  support.  Pursuant  to  that 
mandate,  the  Commission,  in  the  MAG 
Order,  adopted  reforms  to  the  interstate 
access  rate  structure  and  universal 
service  support  mechanisms  for  rate-of- 
retum  carriers.  In  making  these  reforms, 
the  Commission  created  ICLS  to  provide 
explicit  universal  service  support  for  the 
interstate  common  line,  but  left  the 
existing  interstate  support  mechanism. 
LTS.  imchanged  for  the  July  1.  2002- 
June  30,  2003,  funding  year.  We  now 
conclude  that  it  is  necessary  to  amend 
LTS  to  permit  reductions  of  LTS  to 
certain  carriers  in  certain  circiunstances. 
As  described,  this  is  necessary  in  order 
to  permit  NECA  to  file  a  tariff  on  behalf 
pooling  carriers  that  does  not  result  in 
revenues  in  excess  of  their  authorized 
rate-of-retum.  This  is  consistent  with 
our  intent  in  adopting  the  reforms  in. the 
MAG  Order. 

2.  Siunmary  of  Significant  Issues  Raised 
by  Public  Comments 

9.  No  petitions  were  submitted  in 
response  to  the  previous  FRFA. 


3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  This 
Order  on  Reconsideration  Will  Apply 

10.  In  the  previous  FRFA  at 
paragraphs  289-300  of  the  MAG  Order. 
we  described  and  estimated  the  number 
of  small  entities  that  would  be  affected 
by  the  new  universal  service  rules. 
These  included  local  exchange  carriers, 
interexchange  carriers,  competitive 
service  providers,  and  providers  of 
wireless  telephony,  rural  radiotelephone 
service,  fixed  microwave  services,  and 
39  GHz  service.  The  rule  amendment 
adopted  herein  may  apply  to  the  same 
entities  affected  by  the  mles  adopted  in 
that  order.  We  therefore  incorporate  by 
reference  paragraphs  28&-300  of  the 
MAG  Order. 

4.  Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

il.  The  rule  amendment  adopted  in 
this  Second  Order  on  Reconsideration 
contains  no  new  reporting, 
recordkeeping,  or  other  compliance 
requirement. 

5.  Steps  Taken  To  Minimize  the 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered 

12.  As  noted,  the  amendment  to  our 
rules  adopted  in  this  Order  on 
Reconsideration  does  not  have  a 
significant  impact  on  small  entities.  We 
take  action  to  reaffirm  the  ability  of  rate- 
of-retum  carriers  to  recover  their  costs 
plus  the  Commission-approved  rate  of 
return  on  investment.  Although  the 
amendment  does  limit  the  carriers' 
ability  to  recover  its  revenue  from  a 
particular  source,  LTS,  it  has  no  net 
impact  on  their  overall  ability  to  recover 
their  costs  and  rate  return. 

13.  We  did  consider  other  alternatives 
that  would  have  limited  carriers 
revenue  recovery  from  other  sources, 
but  concluded  that  reducing  the  tariffed 
SLC  rates  or  transitional  CCL  charge 
rates  imposed  by  these  carriers  would 
not  be  in  the  public  interest.  Reducing 
SLCs  would  use  universal  service  funds 
to  subsidize  rates  below  the  caps  the 
Commission  has  set.  Reducing  the 
transitional  CCL  rate  would  undermine 
the  decision  to  use  a  transitional  CCL 
charge  to  gradually  implement  the 
reforms  adopted  in  the  MAG  Order. 

6.  Report  to  Congress 

14.  The  Commission  will  send  a  copy 
of  this  Second  Order  on 
Reconsideration,  including  this 
Supplemental  FRFA,  in  a  report  to  be 
sent  to  Congress  pursuant  to  the 
Congressional  Review  Act,  see 5  U.SC. 
801(a)(1)(A).  hi  addition,  the 
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Commission  will  send  a  copy  of  this 
Second  Order  on  Reconsideration, 
including  the  Supplemental  FRFA.  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 
of  the  Second  Order  on  Reconsideration 
and  Supplemental  FRFA  (or  summaries 
thereof)  will  also  be  published  in  the 
Federal  Register.  See  5  U.S.C.  604(b). 

B.  Paperwork  Reduction  Act 

15.  The  action  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
and  found  to  impose  no  new  or 
modified  reporting  or  recordkeeping 
requirements  or  burdens  to  the  public. 

V.  Ordering  Qauaes 

16.' Pursuant  to  the  authority 
contained  in  sections  1-4, 10,  201-02, 
and  254  of  the  Communications  Act  of 
1934  as  amended.  47  U.S.C.  1-4. 10, 
201-02,  and  254,  and  §§1.3  and  1.103 
of  the  Commission's  rules,  this  Order 
and  Second  Order  on  Reconsideration  is 
adopted. 

17.  Section  54.904(d)  is  waived  with 
respect  to  the  filing  required  pursuant  to 
that  rule  on  June  30,  2002. 

18.  Section  54 .  303(b)  of  the 
Commission's  rules  is  amended, 
elective  fune  24.  2002.  Good  cause 
exists  to  make  this  efiiective  June  24, 
2002.  The  actions  we  take  in  this  Order 
on  Reconsideration  are  intended  to 
facilitate  compliance  other  Commission 
rules.  It  is  necessary  that  the 
amendment  take  effect  as  soon  as 
possible  in  order  to  best  fulfill  this 
purpose. 

19.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Second  Order  on  Reconsideration, 
including  the  Supplemental  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  47  CFR  Part  S4 

Reporting  and  recordkeeping 
requirements,  Telecommunications, 
Telephone. 

Federal  Communications  Commission. 
Marlma  Dortch, 

Secretary. 

Ruk  Change 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  54  as 
follows: 

PART  54— UNIVERSAL  SERVICE 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 


Authority:  47  U.S.C  1. 4(i).  201.  205.  214. 
and  254  unless  otherwise  noted. 

2.  Section  54.303  is  amended  by 
adding  paragraph  (b)(5)  to  read  as 
follows: 

I54J03    Loffg  farm  support 

(b)'  •  • 

(5)(i)  Beginning  July  1.  2002.  each 
carrier  will  be  eligible  to  receive  LTS 
equal  to  the  lesser  of: 

(A)  The  LTS  for  which  the  carrier 
would  be  eligible  pursuant  to  paragraph 
(b)(4)  of  this  section,  or 

(B)  Its  common  line  revenue 
requirement  as  calculated  in  accordance 
with  part  69  of  this  chapter,  minus: 

(1)  The  study  area  revenues  obtained 
from  end-user  common  line  charges  at 
their  allowable  maximum  as  determined 
by  §§  69.104(n)  and  69.104(o)  of  this 
chapter; 

(2)  The  carrier  common  line  charge 
revenues  to  be  phased  out  piirsuant  to 
§  69.105  of  this  chapter; 

{3)  The  special  access  surcharges 
pursuant  to  §  69.114  of  this  chapter;  and 

(4)  The  line  port  costs  in  excess  of 
basic  analog  service  pursuant  to 
§  69.130  of  this  chapter. 

(ii)  Under  no  circumstance  shall  a 
carrier  have  LTS  that  is  less  than  zero. 

(iii)  In  calculating  an  LTS  amount 
pursuant  to  paragraph  (b)(5)(i)(B)  of  this 
section,  the  Administrator  shall  use  data 
filed  pursuant  to  §  54.903  of  this 
chapter. 

IFR  Doc.  02-15840  Filed  6-20-02:  8:45  am) 
coot«ni-oi-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pert  73 

(DA  l»-137t;  MM  Dodwt  No.  01-322;  RM- 
103321 

RmMo  BroMlCMtIng  Sendees;  Fremont 
end  Sunnyvale,  CA 

AGENCY:  Federal  Conununications 

Commission. 

action:  Final  rule. 


t:  In  response  to  a  Notice  of 
Proposed  Rule  Making.  66  FR  63654 
(December  10.  2001)  this  document 
reallots  Channel  285A  from  Fremont, 
California  to  Sunnyvale,  California  and 
provides  Sunnyvale  with  its  first  local 
aural  transmission  service.  The 
coordinates  for  Channel  28SA  at 
Sunnyvale  are  37-18-41  North  Latitude 
and  121-48-58  West  Longitude. 
OATES:  Effective  July  29.  2002. 


FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-322, 
adopted  June  5,  2002,  and  released  June 
14,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  CY- 
A245  12th  Street,  SW.,  Washington,  DC. 
This  document  may  also  be  piuchased 
from  the  Commission's  duplicating 
contractors,  Qualex  International, 
Portals  n,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC,  20554, 
telephone  202-863-2893,  facsimile 
202-863-2898,  or  via  e-mail 
quahxint@aoI.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regiilations  is  amended  as 
follows: 

PART73^AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

173.202    [Amondod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Fremont, 
Channel  285A,  and  adding  Sunnyvale, 
Channel  285A. 

Federal  Communications  Commission. 
John  A.  Karoiuos, 

Assistant  Chief,  Audio  Division,  Office  of 
Broadcast  License  Policy.  Media  Bureau. 
(FR  Doc.  02-15675  Filed  6-21-02;  8:45  am) 
HLLMO  OOOC  Snt-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

Radio  Broadcaetlng  Servlcee:  Varloue 
Locatione 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

'SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
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pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment,  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades]  by  Applications,  8  FCC  Red 
4735  (1993). 

OATES:  Effective  June  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
simimary  of  the  Commission's  Report 
and  Order,  adopted  May  29,  2002,  and 
released  June  7,  2002.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  at  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street,  SW.,  Room  CY-A257. 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC.  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

{73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Channel  262C  and  adding 
Channel  262C1  at  Tuscumbia. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
removing  Channel  277C1  and  adding 
Chaimel  277C0  at  Pella. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Missouri,  is  amended 
by  removing  Channel  282A  and  adding 
Channel  282C3  at  Vandalia. 

5.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  South  Carolina,  is 
amended  by  removing  Channel  253A 
and  adding  Channel  253C3  at  Pawlpy's 
Island. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  240A  and  adding 
Channel  241C3  at  Dalhart  and  by 
removing  Channel  286a  and  adding 
Channel  286C2  at  Seadrift. 


7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  removing  Channel  256C2 
and  adding  Channel  256C^at  Walla 
Walla. 

8.  Section  73.202(b),  the  Table  of  FM 
AllotAients  under  Wyoming,  is  amended 
by  removing  Channel  287C2  and  adding 
Channel  287C1  at  Diamondville. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Office  of 
Broadcast  License  Policy,  Media  Bureau. 
(FR  Doc.  02-15671  Filed  6-21-02;  8:45  am] 
BILUNG  CODE  t7^2-0^-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-1340;  MM  Docket  No.  02-42;  RM- 
10382] 

Radio  Broedcaeting  Services;  Chester 
and  Westwood,  CA 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  In  response  to  a  Notice  of 
Proposed  Rule  Making,  67  FR  12501 
(March  19,  2002).  this  document  reallots 
Channel  259A  £rom  Chester,  California, 
to  Westwood,  California,  and  provides 
Westwood  with  its  first  local 
commercial  aural  transmission  service. 
The  coordinates  for  Channel  259A  at 
Westwood  are  40-14-21  North  Latitude 
and  121-01-52  West  Longitude. 

DATES:  Effective  July  22,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  02-42, 
adopted  May  29,  2002,  and  released 
June  7.  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  CY- 
A257,  445  12th  Street,  SW., 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

f  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Channel  259A  at 
Chester  and  adding  Westwood,  Channel 
259A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Office  of 
Broadcast  License  Poiicy,  Media  Bureau. 

(FR  Doc.  02-15668  Filed  6-21-02;  8:45  am) 

BILUNG  COOe  6712-01-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  95 

[WT  Docket  No.  9S-1G9;  FCC  02-130] 

Regulatory  Flexibility  In  ttw  218-219 
MHz  Service 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule;  denial  of  petition  for 

reconsideration. 

SUMMARY:  This  document  denies  the  Ad 
Hoc  Coalition's  ("Coalition")  second 
petition  for  reconsideration  of  the 
Commission's  218-219  MHz  Second 
Reconsideration  Order.  The  Coalition's 
petition  contains  previously  raised 
coiistitutional  and  price  inflation 
arguments  and  a  newly  raised,  albeit 
untimely,  Administrative  Procedure  Act 
("APA")  argument.  The  Commission 
dismisses  as  repetitious  the  Coalition's 
constitutional  and  price  inflation 
arguments  because  these  arguments 
were  previously  the  subject  of 
reconsideration  and  fully  considered  in 
the  218-219  MHz  Second 
Reconsideration  Order.  The 
Commission  also  dismisses  the 
Coalition's  untimely  APA  argument 
because  the  Coalition  does  not  plead  or 
otherwise  establish  new  facts,  dianged 
circumstances,  or  public  interest 
considerations  that  would  merit  review 
of  the  untimely  request  for 
reconsideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  Gutierrez,  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecommunications  Commission,  at 
(202)  418-0660. 
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SUPPLEMENTARY  WfORMATION:  This  is  a 

summary  of  the  Third  Order  on 
Reconsideration  of  the  Report  and  Order 
and  Memorandum  Opinion  and  Order 
(Third  Report  and  Order)  released  on 
May  8,  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  FCC  Reference 
Information  Center,  Portals  II.  445  12th 
Street,  SW.  Room  CY-A257, 
Washington.  DC.  20554.  This  docimient 
may  also  be  purchased  from  the 
.Commission's  duplicating  contractor. 
Qualex  International,  Portals  11,  445 
12th  Street.  SW.  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
via  e-mail  qualexint9aol.com. 

I.  Introduction 

1.  The  Commission  has  before  it  the 
Ad  Hoc  Coalition's  ("Coalition")  second 
Petition  for  Reconsideration.  The 
Coalition  seeks  reconsideration  of  the 
218-219  MHz  Second  Reconsideration 
Order.  66  PR  9212  (February  7.  2001), 
that  denied  the  Coalition's  first  Petition 
for  Reconsideration.  The  Commission 
dismisses  the  second  Petition  for 
Reconsideration  for  the  reasons  set 
forth. 

n.  Background 

2.  On  July  28  and  29, 1994,  the 
Commission  conducted  an  auction  in 
the  218-219  MHz  Service  ("Auction  No. 
2").  The  applicable  rules  at  the  time 
included  provisions  to  encourage 
participation  by  small  businesses  and 
minority-  and  women-owned  entities. 
Small  businesses  were  entitled  to  pay 
eighty-percent  of  their  winning  bids  in 
installments  while  businesses  owned  by 
minorities  and/or  women  were  entitled 
to  a  twenty-five  percent  bidding  credit 
that  could  be  applied  to  one  of  the  two 
licenses  available  in  each  market. 
Bidders  that  were  both,  small  businesses 
and  minority-  and/or  women-owned 
entities  could  \ue  installment  financing 
as  well  as  bidding  credits. 

3.  At  the  time  our  rules  were  adopted 
for  Auction  No.  2,  the  standard  of 
review  applied  to  federal  programs 
designed  to  enhance  opportunities  for 
racial  minorities  and  women  was  an 
"intermediate  scrutiny  standard."  In 
June  1995.  almost  a  year  after  the 
conclusion  of  Auction  No.  2.  the  U.S. 
Supreme  Court  decided  Adarand 

,  Constructors  v.  Pena,  holding  that  racial 
classifications  are  subject  to  "strict 
scrutiny"  and  will  be  found 
unconstitutional  unless  "narrowly 
tailored"  and  in  furtherance  of 
"compelling  governmental  interests." 

4.  On  December  5, 1995,  the  Coalition 
filed  a  Petition  for  Relief  that  alleged 


that  the  bidding  credits  in  Auction  No. 
2  were  unconstitutional  and  sought  a 
twenty-five  percent  reduction  of  its 
members'  winning  bids  to  match  the 
bidding  credits  provided  to  minority- 
and  women-owned  entities.  At  the  same 
time,  members  of  the  Coalition  sought 
judicial  review  as  petitioners  and 
intervenorSln  appeal  of  the 
Commission's  IVDS  Omnibus  Order,  11 
FCC  Red.  1282  (1996),  in  which  the 
Commission  denied  a  challenge  to  race- 
and  gender-based  bidding  credits 
brought  by  Graceba  Total 
Communications.  The  Commission  held 
the  Petition  for  Relief  in  abeyance 
pending  the  outcome  of  this  case. 

5.  On  Jime  26. 1996.  the  U.S.  Supreme 
Court  decided  United  States  v.  Vixpnia, 
which  held  that  to  successfully  defend 

a  gender-based  program,  the  government 
must  demonstrate  an  "exceemngly 
persuasive  justification"  for  the 
program. 

6.  On  November  21, 1996.  the 
Commission  released  the  Competitive 
Bidding  Tenth  Report  and  Order.  61  FR 
60198  (November  27, 1996),  which 
modified  certain  competitive  bidding 
provisions  concerning  the  treatment  of 
small  businesses,  businesses  owned  by 
members  of  minority  groups  and 
women,  and  nual  telephone  companies 
for  the  then-planned  second  IVDS 
auction,  in  order  to  address  the  legal 
requirements  of  the  Supreme  Coiut's 
decisions  in  Adarand  and  VM7. 
Additionally,  in  order  to  avoid  undue 
delay  of  future  auctions  in  other 
services,  the  Commission  eliminated  the 
race-  and  gender-based  provisions  for 
those  auctions  and  instead  employed  a 
similar  provision  for  smaU  businesses. 

7.  On  June  20. 1997.  the  D.C.  Circuit 
dismissed  the  Coalition's  challenge  to 
the  IVDS  Omnibus  Order,  finding  that 
the  appeal  was  not  ripe  due  to  the 
Coalition's  Petition  pending  before  the 
Commission.  SubsequenUy.  on  January 
9. 1998.  the  Coalition  filed  with  the 
Commission  a  Supplement  to  its 
Petition  for  Relief  mat  claimed  that:  (i) 
failure  to  provide  the  twenty-five 
percent  reduction  in  the  license 
payments  amounts  to  an 
unconstitutional  taking  of  property 
without  due  process  of  law;  and  (ii) 
finality-related  concerns  do  not  bar  the 
retroactive  application  of  Adarand.  The 
Coalition  also  expanded  its  requested 
remedy  to  include  all  Auction  No.  2 
wiiming  bidders  who  did  not  receive  a 
25  percent  bidding  credit 

8.  On  May  28. 1998.  the  Wireless 
Telecommimications  Biireau  ("Bureau") 
issued  the  Community  Teleplay  Order, 
13  FCC  Red.  12426  (1998).  which 
denied  the  Coalition's  requests  based  on 
its  finding  that  members  of  the  Coalition 


had  sufficient  opportunity  to  raise  a 
challenge  in  a  timely  manner,  but  failed 
to  do  so.  On  June  29. 1998.  the  Coalition 
filed  an  Application  for  Review. 

9.  On  September  10, 1999,  the 
Commission  released  the  218-219  MHz 
Order,  64  FR  59656  (November  3, 1999). 
which,  among  other  things,  dismissed 
the  Coalition's  Application  for  Review 
as  moot  because  the  218-219  MHz  Order 
eliminated  from  the  Commission's  rules 
the  bidding  credit  for  minority-  and 
women-owned  businesses.  Thus,  all 
minority-  and  women-owned  businesses 
lost  the  bidding  credit  they  had 
previously  received  in  Auction  No.  2.  At 
the  same  time,  to  fulfill  the 
Commission's  statutory  mandate  of 
encouraging  participation  by  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of     - 
minority  groups  and  women,  the 
Commission  granted  a  retroactive 
twenty-five  percent  bidding  credit  to  the 
accounts  of  "every  winning  bidder  in 
the  1994  auction  of  what  is  now  the 
218-219  MHz  Service  that  met  the  small 
business  qualifications  for  that  auction." 
The  Conmiission  noted  that  this 
approach  minimized  the  disruption  to 
entities  that  have  previously  received  a 
bidding  credit  and  the  public,  and  that 
similar  bidding  credits  had  been 
provided  to  bidders  in  other  services. 
The  Commission  also  rejected  the 
Coalition's  takings  argument. 

10.  On  December  3, 1999,  the 
Coalition  filed  its  first  Petition  for 
Reconsideration  ("First  Petition  for 
Reconsideration")  alleging  that  the 
remedial  bidding  credit  adopted  in  the 
218-219  MHz  Order  represented  a 
"conversion"  of  an  imconstitutional 
race-  and  gender-based  preference  to  a 
small  businesff  preference  and  that  the 
new  credit  did  not  resolve  its 
constitutional  claims  and  should  be 
subject  to  strict  scrutiny.  The  Coalition 
requested  that  the  Commission  extend 
the  remedial  bidding  credit  to  all 
Auction  No.  2  bidders  regardless  of  size. 

11.  On  December  13.  2000.  the 
Commission  denied  the  Coalition's  First 
Petition  for  Reconsideration  in  the  218- 
219  MHz  Second  Reconsideration 
Order.  The  Commission  rejected  the 
argument  that  the  remedial  bidding 
credit  was  impermissibly  motivated  and 
found  that  the  remedial  bidding  credit 
satisfied  rational  basis  review  because  it 
was  adopted  to  further  Congress's 
objective  to  disseminate  licenses  among 
a  wide  variety  of  applicants.  Finally,  the 
Commission  determined  that  there  was 
no  evidence  to  support  the  allegation, 
previously  raised  b^  Kingdon  Hughes 
(another  Petitioner),  that  the  original 
bidding  credits  inflated  the  prices  paid 
by  auction  participants.  The 
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Commission  declined  to  expand  the 
remedial  bidding  credit  to  all  winning 
bidders  in  Auction  No.  2. 

12.  On  February  15,  2001,  the  Biu«au 
exercised  its  delegated  authority  and 
issued  a  Refund  Procedures  FN,  16  FCC 
Red.  3453  (2001),  explaining  the 
procedures  relating  to  the  remedial 
bidding  credit.  The  Commission  is 
presently  processing  the  refund  requests 
of  all  eligible  requestors. 

13.  On  March  9.  2001.  the  Coalition 
filed  its  second  Petition  for 
Reconsideration  ("Second  Petition  for 
Reconsideration")  seeking 
reconsideration  of  the  Conunission's 
218-219  MHz  Second  Reconsideration 
Order.  The  Coalition,  in  its  Second 
Petition  for  Reconsideration,  argued  that 
the  remedial  bidding  credit  was 
unconstitutional  and  that  the  price 
inflation  argimient  (previously  raised  by 
Kingdon  Hughes  in  his  Petition  for 
Reconsideration  of  the  218-219  MHz 
Order)  was  not  "wholly  speculative." 
The  Coalition  also  raised,  for  the  first 
time  with  sufficient  particularity,  the 
argument  that  the  remedial  bidding 
credit  violated  the  notice  and  comment 
provisions  of  the  Administrative 
Procedures  Act  ("APA")  because  the 
remedial  bidding  credit  was  not 
included  in  the  218-219  MHz  Notice  of 
Proposed  Rule  Making,  66  FR  9212 
(February  7,  2001). 

m.  Discussion 

14.  The  Commission  dismisses  as 
repetitious  the  Coalition's  Second 
Petition  for  Reconsideration  with 
respect  to  the  constitutional  and  price 
inflation  argxmients  because  these 
argmnents  were  previously  the  subject 
of  reconsideration  and  fully  considered 
in  tile  218-219  MHz  Second 
Reconsideration  Order.  The 
Commission  also  dismisses  the 
Coalition's  imtimely  APA  argument 
because  the  Coalition  does  not  plead  or 
otherwise  establish  new  facts,  changed 
circumstances,  or  public  interest 
considerations  that  would  merit  review 
of  this  untimely  request  for 
reconsideration. 

15.  Repetitious  Argiunents.  The 
Commission  does  not  grant 
reconsideration  for  the  purpose  of 
allowing  a  petitioner  to  reiterate 
arguments  already  presented.  This  is 
particularly  true,  where  a  petitioner 
advances  argimients  that  the 
Commission  previously  considered  and 
rejected  in  a  prior  order  on 
reconsideration.  If  this  were  not  the 
case,  the  Commission  "would  be 
involved  in  a  never  ending  process  of 
review  that  would  frustrate  the 
Commission's  ability  to  conduct  its 
business  in  an  orderly  fashion." 


However,  the  Commission  will  entertain 
a  petition  for  reconsideration  if  it  is 
based  on  new  evidence  or  changed 
circimistances  or  if  reconsideration  is  in 
the  public  interest.  In  this  case,  a 
comparison  of  the  Coalition's  Second 
Petition  for  Reconsideration  with  the 
Coalition's  First  Petition  for 
Reconsideration  and  the  Petition  of 
Kingdon  Hughes  establishes  that  the 
Coalition's  constitutional  and  price 
inflation  arguments  were  previously 
raised  and  fully  addressed  in  the  218- 
219  MHz  Second  Reconsideration 
Order. 

16.  In  its  First  Petition  for 
Reconsideration,  the  Coalition  argued 
that  the  remedial  bidding  credit  adopted 
in  the  218-219  MHz  Order  represented 
a  "conversion"  of  an  imconstitutional 
race-  and  gender-based  preference  to  a 
small  business  preference.  The  Coalition 
argued  that  this  "conversion"  failed  to 
resolve  its  constitutional  claims. 
Additionally,  the  Coalition  contended 
that  the  remedial  bidding  credit  was 
impermissibly  motivated,  violated  Hurit 
V.  Cromartie,  (which  states  that  "a  law 
that  is  facially  neutral  with  respect  to 
race  classification  warrants  strict 
scrutiny  under  the  Equal  Protection 
Clause  only  if  it  can  be  proved  that  the 
law  was  motivated  by  a  racial  purpose 
or  object,  or  if  it  is  unexplainable  on 
grounds  other  than  race")  and  should  be 
subject  to  strict  scrutiny  review.  The 
Commission  rejected  these  argiunents  in 
\he  218-219  MHz  Second 
Reconsideration  Order.  The 
Commission  explained  that  the  remedial 
bidding  credit  was  adopted  not  to 
remedy  the  race-  and  gender- 
discrimination  that  allegedly  occurred 
in  1994.  Rather,  the  Commission 
explained  that  the  extent  of  any 
"remedy"  for  the  alleged  race-  and 
gender-discrimination  was  the 
elimination  of  the  race  and  gender- 
based  bidding  credit.  The  remedial 
bidding  credit  was  accorded  to  small 
businesses  to  fulfill  the  Coounission's 
statutory  mandate  of  encouraging 
participation  by  small  businesses  and  to 
make  the  rules  consistent  with  those  in 
other  services.  Thus,  the  Commission 
resolved  a  multi-faceted  and  complex 
set  of  regulatory  issues  by  leveling  the 
bidding  credit  upward.  Because  the 
remedial  bidding  credit  was  not  based 
on  race-  or>gender-classifications,  the 
Commission  found  that  it  is  not  subject 
to  strict  scrutiny  review  and  satisfied 
rational  basis  review.  In  its  Second 
Petition  for  Reconsideration,  the 
Coalition  reiterated  its  constitutional 
argimients  concerning  the  remedial 
bidding  credit.  Because  these  arguments 
were  fully  addressed  by  the  Commission 


in  a  prior  order,  these  arguments  are 
dismissed  as  repetitious. 

17.  The  Coalition  also  raised  in  its 
Second  Petition  for  Reconsideration,  an 
argiunent  previously  raised  by  Kingdon 
Hughes  in  his  Petition  for 
Reconsideration  of  the  218-219  MHz 
Order,  which  asserted  that  the  bidding 
credits  inflated  the  prices  paid  by 
licensees.  The  Commission  rejected  this 
argument  as  wholly  speculative  in  the 
218-219  Second  Reconsideration  Order. 
Again,  because  this  argument  was 
previously  raised  by  another  petitioner, 
and  fully  addressed  by  the  Commission 
in  the  218-219  MHz  Second 
Reconsideration  Order,  this  argument  is 
dismissed  as  repetitious. 

18.  APA  Argument.  The  Coalition's 
APA  argument  is  imtimely.  Although 
the  Commission  did  not  previously 
address  this  argument,  it  was  not 
originally  made  with  enough 
particularity  in  the  Coalition's  First 
Petition  for  Reconsideration  to  merit  the 
Commission's  attention.  The  Coalition's 
inclusion  of  this  argument  in  its  Second 
Petition  for  Reconsideration  does  not 
correct  its  earlier  failure  or  obviate  the 
fact  that  the  argument  is  now  untimely. 

19.  The  Commission's  rules  require 
that  petitioners  state  with  particularity 
the  grounds  on  which  reconsideration  of 
a  Commission  action  is  sought.  The 
precedent  is  clear  that  the  Commission 
"'need  not  sift  pleadings  and 
documents"  to  identify  arguments  that 
are  not  "stated  with  clarity"  by  a 
petitioner.  It  is  the  petitioner  that  has 
the  burden  of  clarifying  its  petition 
before  the  ^ency."  The  mere  mention 
of  a  legal  concept  is  insufficient  to 
properly  raise  an  argument  for  review. 
As  the  Court  of  Appeals  for  the  D.C. 
Circuit  has  noted  "even  where  an  issue 
has  been  "raised"  before  the 
Commission,  if  it  is  done  in  an 
incomplete  way  *  *  *  tiie  Commission 
has  not  been  afforded  a  fair  opportunity 
[to  pass  on  the  issue]."  In  the  First 
Petition  for  Reconsideration,  the  ^ 
Coalition's  passing  reference  to  the  APA 
in  a  section  devoted  to  the 
constitutionality  of  the  remedial  bidding 
credit  does  not  meet  the  standard. 
Although  the  Coalition  characterized 
the  adoption  of  the  remedial  bidding 
credit  as  "dubious"  under  the  APA,  it 
did  not  develop  any  argument  or  cite 
any  authority.  Indeed,  the  Coalition  did 
not  even  specifically  claim  that  the 
remedial  bidding  credit  violated  the 
APA.  Thus,  this  passing  reference  in  the 
First  Petition  for  Reconsideration  did 
not  comport  with  the  requirement  that 
the  basis  for  a  petition  for 
reconsideration  be  stated  with 
particularity  and,  accordingly,  the  issue 
was  not  properly  raised  for  our  review. 
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20.  As  previously  noted,  "[t]he 
Communications  Act,  our  rules,  and  the 
need  for  administrative  orderliness 
require  petitioners  to  raise  issues  in  a 
timely  manner."  Accordingly,  unless 
the  public  interest  would  be  served  by 
reconsideration,  §  1.429(i)  of  the 
'  Commission's  rules  limits  subsequent 
reconsideration  to  modifications  made 
to  the  original  order  on  reconsideration. 
The  218-219  MHz  Second 
Reconsideration  Order  did  not  modify 
the  remedial  bidding  credit.  Thus,  a 
petition  for  reconsideration  of  the  21&- 
219  MHz  Second  Reconsideration  Order 


that  challenges  the  remedial  bidding 
credit  is  precluded  under  §  1.429(i). 
This  result  is  particularly  appropriate 
where,  as  here,  the  Coalition's  Second 
Petition  for  Reconsideration  did  not 
establish  that  the  public  interest  would 
be  served  by  review  of  the  untimely . 
APA  argument.  Accordingly,  the 
Coalition's  APA  argument  is  dismissed. 

IV.  Ordering  QeuM 

21.  It  is  ordered  that,  piirsuant  to  the 
authority  of  sections  4(i).  257,  303(b). 
303(g),  303(h).  303(q).  303(r),  309(j)  and 
332(a)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i),  257, 


303(b),  303(g),  303(h),  303(q).  303(r). 
309(j)  and  332(a),  and  §  1.429  of  the 
Commission's  rules  the  Second  Petition 
for  Reconsideration  filed  by  the  Ad  Hoc 
Coalition  is  dismissed. 

22.  It  is  further  ordered  that  the  Third 
Report  and  Order  is  adopted  and  that  a 
copy  be  sent  to  the  Ad  Hoc  Coalition  via 
certified  mail,  return-receipt  requested. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 

IFR  Doc.  02-15787  Filed  6-21-02;  8:45  am] 
■LUNO  coot  sna-oi-p 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
•purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14CFRPart71 

[Airspace  Oockat  No.  02-AEA-06] 

Amandmant  of  Claaa  D  Alrepaca, 
Huntington,  WV 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  amendment 
would  increase  the  upper  limit  of  the 
Class  D  airspace  at  Huntington,  WV. 
Controlled  airspace  extending  upward 
from  the  surface  is  needed  to  contain 
aircraft  executing  Instrument  Flight 
Rule  (IFR)  procedures  and  provide  a 
safer  operating  environment.  This  action 
would  increase  the  upper  limits  of  the 
existing  Class  D  airspace  from  3,300  feet 
MSL  to  3400  feet  MSL. 
DATES:  Comments  must  be  received  on 
or  before  July  21,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
02-AEA-06,  FAA  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY  11434- 
4809. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7,  FAA  Eastern  Region,  1  Aviation 
Plaza,  Jamaica,  NY  11434-4809.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  in  the 
Airspace  Branch,  AEA-520,  FAA 
Eastern  Region,  1  Aviation  Plaza 
Jamaica,  NY,  11434-4809. 
FOR  FURTHER  MFDRMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520 
FAA  Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY,  11434-4809:  telephone: 
(718)553-4521. 
SUPPLEMENTARY  INFORMATION: 

Comoients  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 


or  argimients  as  they  may  desire. 
Comments  that  provide  ihe  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02- 
AEA-06."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  action  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  closing  Both  before  and 
after  the  closing  date  for  comments.  A 
report  sununarizing  each  substantive 
public  contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  FAA 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY,  11434-4809. 
Commimications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No.. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an  action  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  provide 
additional  controlled  airspace  for 
Instrument  Flight  Rules  (IFR) 
procedures  at  Tri  State/Milton  J 
Ferguson  Field  Airport,  Huntington, 
WV.  This  action  would  provide  the 
needed  additional  Class  D  Airspace 
area. 


Class  D  airspace  designations  for 
airspace  areas  extending  upward  from 
the  surface  are  published  in  Paragraph 
5000  of  FAA  Order  7400.9J,  dated 
August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  docimient  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
tmder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air).     " 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71-KAMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  EO  10854,  24  FR  9565,3  CFR.  1959- 
1963  Comp..  p.  389. 

S71.1    [Amertded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  proposed  to  be 
amended  as  follows: 
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Paragraph  5000    Chss  D  airspace  areas 
extending  upward  frbm  the  surface  of  the 
earth. 


AEAWVD    Huntingon.  WV  (R«viMd] 

Tri  State/Milton  |  Ferguson  Field  Airport, 
Huntington.  WV 
(Lat.  38"'22'00'  N..  Jong.  82''33'29"  W.) 
That  airspace  extending  upward  from  the 

surface  to  and  including  3.400  feet  MSL 

within  a  4-mile  radius  of  Tri  State/Milton  ) 

Ferguson  Field  Airport. 


Issued  in  Jamaica.  New  York  on  May  23. 
2002. 

F.D.  Hatfidd, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
IFR  Doc.  02-15800  Filed  6-21-02:  8:45  am] 
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DCPAimiENT  OF  TRANSPORTATION 
CoMtOuard 

33CFRP«t66 

[USCa-2000-746«l 

RM2115-AFM 

AHOwnQ  MnniMivw  lO  mcanassowii 
Ugtrts.  and  EalabHtilng  mmdmi^t  tor 
NowUghlSi  In  PHvils  AMs  to 


AOfNCY:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
remove  the  requirement  to  use  only 
tungsten-incandescent-light  sources  for 
private  aids  to  navigation  (PATONs)  and 
to  establish  more-specific  performance 
standards  for  all  li^ts  in  PATONs. 
These  measures  would  enable  private 
industry  and  owners  of  PATONs  to  take 
advantage  of  recent  changes  in  lighting 
technology — specifically  allow  owners 
of  PATONs  to  use  lanterns  based  on  the 
technology  of  light-emitting  diodes 
(LEDs).  They  might  reduce  the 
consumption  of  power,  simplify  the 
maintenance  of  PATONs,  and  make  the 
rules  for  PATONs  equivalent  to  those 
for  Federal  aids  to  navigation. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  August  23.  2002. 
AOOmsSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  |USCG-2000-7466l 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 
(1)  By  mail  to  the  Facility.  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SW., 
Washington,  DC  20590-0001.  Caution: 
Because  of  recent  delays  in  the  delivery 


of  mail,  your  comments  may  reach  the 
Facility  more  quickly  if  you  choose  one 
of  the  other  means  described  below. 

(2)  By  delivery  to  room  PLr^Ol  on  the 
Plaza  level  of  the  Nassif  Building.  400 
Seventh  Street  SW..  Washington.  DC. 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  hoUdays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Facility  at  202-493- 
2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dm8.dot.^ov. 

The  Facility  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  documents  mentioned  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  room  PL-401  on  the  Plaza 
level  of  the  Nassif  Building,  400 
Seventh  Street  SW..  Washington.  DC, 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dm8.dot.gov. 
FOR  FURTHER  MFORMATION  CONTACT:  If 
you  have  questions  on  this  proposed 
rule,  call  Dan  Andrusiak.  Office  of  Aids 
to  Navigation,  at  Coast  Guard 
Headquarters,  telephone  202-26 7-032 7. 
If  you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Dorothy  Beard.  CUef.  Dockets, 
Department  of  Transportation, 
telephone  202-366-5149. 
8UPPI.EMENTARY  MFORMATION: 

Ratfueat  for  ComiiMnta 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
addr««s,  identify  the  docket  number  for 
this  rulemaking  [USCG-2000-7466], 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail, 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 


Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Regulatory  Information 

Background 

The  Marine  Safety  Council  (MSC)  of 
the  Coast  Guard  recommended  this 
rulemaking  to  provide  owners  of 
PATONs  with  more  options  for  selecting 
equipment.  This  rule  might  reduce 
lifecycle  cost,  reduce  the  consiunption 
of  power,  and  simplify  the  maintenance 
of  PATONs  by  allowing  the  use  of 
lighting  technologies  other  than  those 
based  on  tungsten-incandescent  light 
sources. 

History  of  Rulemaking 

On  October  4.  2000.  the  Coast  Guard 
published  a  direct  final  rule  (DFR)  [65 
FR  59124]  under  the  same  docket 
number  as  the  one  home  by  this  NPRM: 
USCG-2000-7466.  We  published  that 
rule  as  a  DFR  because  we  expected  that 
the  public  would  readily  embrace  it; 
however,  we  received  an  adverse 
comment.  Because  of  this,  we  withdrew 
the  DFR  [66  FR  8  (January  2,  2001)]  so 
our  engineers  could  analyze  and 
respond  to  the  comment.  They  did  so. 
Not  only  did  they  follow  the 
commenter's  advice  to  make 
performance  standards  for  LEDs  more 
specific;  they  also  recommended  to  the 
MSC  the  standardizing  of  all  rules 
related  to  lights  used  as  PATONs. 

Response  to  Adverse  Comment 

Our  engineers  have  analyzed  the 
adverse  comment.  We  are  publishing 
their  responses  to  the  several  concerns 
in  the  order  in  which  the  commenter 
raised  them. 

Concern  (1)  "Absent  the  provision  of 
standards  for  LED  performance,  the 
reliability  of  [PATONs]  will  decrease." 

Our  response:  First,  we  agree  that  we 
should  publish  standards  for  the 
performance  of  LEDs.  Second,  we 
should  make  more  explicit  our 
performance  standards  for  all  lights 
used  as  PATONs:  We  propose  to 
establish,  in  addition  to  the  existing 
ones,  specifications  for  range,  effective 
intensity,  uniformity  in  the  horizontal 
plane  (omnidirectionality),  and 
divergence  (beam  spread).  Third,  we 
propose  to  require  that  each  light  feature 
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a  label  attached  to  the  PATON  that 
meets  the  requirements  of  new  33  CFR 
§  66.01-13  and  indicates  a 
recommended  interval  for  replacement. 
And,  fourth,  we  propose  to  require  that 
any  lantern  using  renewable  energy 
must  have  autonomy  of  (the  ability  to 
maintain  a  chaige  for)  at  least  10  days. 

Concern  (2)  "The  color  of  many  white 
LEDs  and  some  green  LEDs  [does]  not 
conform  to  current  color  standards"  for 
lights  in  aids  to  navigation. 

Our  response:  We  agree  that  many 
white  and  some  green  LEDs  may  not 
conform  to  cxurent  color  standards  for 
lights  in  aids  to  navigation  and  may  be 
inadequate  for  use  in  PATONs. 
Therefore,  we  are  proposing  to  require 
that  any  source  of  light,  of  any  color, 
used  in  a  PATON  conform  to  specific 
standards  of  color  approved  by  the 
International  Association  of  Lighthouse 
Authorities  (lALA). 

Concern  (3)  "There  is  no  provision  for 
a  backup  source,  such  as  provided  by  a 
lampchanger." 

Our  response:  While  we  agree  this  is 
an  important  issue  to  consider,  we 
believe  that  because  LEDs  are  so 
reliable — their  mean  time  between 
failure  (MTBF)  often  exceeds  100,000 
hours — it  is  not  necessary  to  require  a 
backup  source.  However,  as  discussed 
in  our  response  to  concern  #1,  we  are 
proposing  to  require  that  intervals  for 
replacement  of  all  lights  be  made 
explicit. 

Concern  (4)  "Degradation  of  output 
over  time  must  be  addressed." 

Our  response:  We  have  considered 
degradation  of  output  over  time  and  we 
feel  confident  that  LEDs  are  safe,  even 
safer  than  other  lights  on  the  market,  for 
two  primary  reasons.  First,  as  we  stated 
in  our  response  to  concern  (3).  the 
lifespan  of  an  LED  is  so  long  (100.000 
hours  or  more)  that  burnout  risk  is 
minimal.  Second,  most  manufacturers 
indicate  that  the  average  LED  does  not 
degrade  before  50,000  hours  of  life.  One 
year  contains  about  8,000  hours,  so  an 
T.FD  at  continuous  bum  would  not 
degrade  imtil  6.25  years  later — and  the 
predicted  reduction  would  not  be 
discernible  to  the  eye  when  comparing 
the  LED  to  a  new  source  of  light  of  any 
kind.  . 

Discussionof  Proposed  Rule    .' 

This  proposed  rule  would  remove  the 
requirement  to  use  only  tungsten- 
incandescent-light  sources  for  PATONs. 
As  a  result,  it  would  enable  industry 
and  owners  of  PATONs  to  take 
advantage  of  recent  changes  in  lighting 
technology — specifically,  to  use  lanterns 
based  on  LEDs.  This  might  reduce  life 
cycle  costs,  reduce  the  consumption  of 
power,  simplify  the  maintenance  of 


PATONs.  and  align  the  performance 
standards  requirements  for  the  light 
sources  of  PATONs  with  those  for 
Federal  aids  to  navigation. 

This  rule  would  not  preclude  owners 
of  PATONs  from  continuing  to  use  any 
equipment  that  they  are  currently  using 
luitil  they  modify  or  replace  it.  After  a 
PATON  was  modified  or  replaced, 
however,  it  would  have  to  meet  the  new 
performance  standards. 

What  Specific  Changes  are  we 
Proposing? 

We  propose  to  revise  §  66.01-5.  to  add 
the  terms  "range."  and  "effective 
intensity"  to  help  managers  of  Short 
Range  Aids  to  Navigation  determine 
whether  equipment  will  meet  the  design 
requirements  prescribed  in  Part  62. 

We  propose  to  revise  §  66.01-10.  to 
expand  users'  choices  by  allowing  the 
use  of  LEDs  and  other  lights  that  meet 
the  requirements  of  part  66.  Users 
would  still  be  able  to  use  timgsten- 
incandescent-light  sources  that  meet  the 
requirements  of  this  rule. 

We  propose  to  add  §66.01.11.  to 
establish  the  requirements  for  lights 
used  as  PATONs.  These  requirements 
would  ensure  that  the  equipment 
provides  a  useful  and  reliable  signal  to 
the  mariner. 

We  propose  to  add  §  66.01-12.  which 
would  explain  that,  if  you  modify, 
replace,  or  install  any  light  that  requires 
a  new  application  as  described  in 
§66.01-5,  you  must  comply  with  the 
rules  in  part  62.  However,  if  you  do  not 
modify,  replace,  or  install  your  existing 
light,  or  do  anything  else  to  necessitate 
a  new  application,  you  can  continue  to 
use  that  light.  This  "grandfather"  effect 
would  allow  the  use  of  currently 
authorized  equipment  so  that  owners  of 
existing  PATONs  might  not  incur 
financial  burdens. 

We  propose  to  add  §  66.01-13,  to 
explain  when  manufacturers  of  PATONs 
must  comply  with  this  rule.  They  must 
do  so  by  the  effective  date  of  this  rule. 

We  propose  to  add  §  66.01-14,  to 
require  labels  on  all  PATONs  so  that  the 
buyer  or  anyone  who  inspects  the 
PATONs  can  certify  that  they  meet  all 
requirements  of  this  part.  "Nominal 
range"  means  the  distance  at  which  a 
light  is  visible  with  ten  nautical  miles 
of  visibility. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  imder 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Plaiming  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 


reviewed  it  imder  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  [44 
FR  11040  (February  26, 1979)]. 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  EKDT  is  unnecessary. 

Cost  of  Rule 

This  rule  would  not  impose  any  costs 
on  current  owners  of  PATONs  unless 
they  change  their  PATONs.  While  it 
would  permit,  it  would  not  require,  the 
use  of  LEDs.  It  would  simply  allow 
owners  to  use  LEDs  and  set  the 
standards  for  all  PATON  equipment  to 
comply  with  the  rules  on  aids  to 
navigation.  Therefore,  owners  of  current 
or  new  PATONs  would  incur  no  added 
costs. 

Under  this  rule,  manufacturers  of 
equipment  used  in  PATONs  would  have 
to  develop  and  affix  labels  on  all 
PATONs  they  manufacture.  Each  label 
must  contain  the  information  listed  in 
§  66.01-14(a).  This  would  impose  an 
added  cost  for  creating,  printing  and 
attaching  the  labels. 

The  Coast  Guard  estimates  that,  in  the 
first  year  following  promulgation  of  this 
rule,  manufacturers  would  spend  48 
hours  developing  six  labels,  one  label 
(each  representing  eight  hours)  for  each 
of  six  newly  designed  PATONs;  the  cost 
would  come  to  about  $1940.  We 
estimate  that,  in  following  years,  each 
manufacturer  would  design  one  new 
PATON  every  two  years;  the  cost  would 
come  to  about  $320.  Costs  incurred  from 
attaching  a  label  to  each  of  the  500 
PATONs  made  would  come  to  about 
$262  a  manufacturer  a  year,  assimiing 
that  each  company  makes  exactly  half  of 
all  PATONs  produced  and  that  a  label 
costs  $1  to  print. 

Benefits  of  Rule 

This  rule  would  let  owners  of 
PATONs  choose  from  not  only  tungsten- 
incandescent-light  sources,  which  are 
currently  permitted,  but  also  a  new 
technology-LEDS.  These  consume  less 
power  and  have  a  longer  lifespan  than 
the  sources  currently  permitted. 
Besides,  because  the  replacement  date 
would  be  printed  on  each  light, 
maintenance  would  be  simpler  for 
owners  (as  inspection  would  be  for  the 
Coast  Guard). 

Current  rules  do  not  allow 
manufacturers  to  sell  LEDs  for  use  in 
PATONs.  This  rule,  however,  would- 
and  this  could  increase  their  sales. 
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Small  Entities 

Under  the  Regulatory  Flexibility  Act 
[5  U.S.C.  601-612],  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  conducted  a  survey 
of  industry,  and  discovered  that  there 
are  now  two  domestic  manufacturers  of 
tungsten-incandescent-lighting  sources 
used  for  aids  to  navigation.  Only  one  of 
them  qualifies  as  small  according  to  the 
standards  of  the  Small  Business 
Administration.  This  rule,  however,  will 
allow  the  small  company  to  continue 
selling  tungsten-incandescent  PATONs. 
Barring  unroreseen  changes  in  the 
market  for  PATONs,  we  do  not  expect 
that  the  legalization  of  PATONs  with 
LEDs  %vill  nave  any  significant  impact 
on  the  sale  of  cheaper,  and  more  widely 
available  tungsten-incandescent 
products. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  you  think  that  yova  business, 
organization,  or  governmental 
jurisdiction  qual^es  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it. 
please  submit  a  comment  to  the  Docket 
Management  Facility  at  the  address 
imder  ADOmtm.  In  your  comment, 
explain  why  you  think  it  qualifies  and 
how  and  to  what  degree  this  rule  would 
economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Biuiness  Regulatory  Enforcement 
Fairness  Act  of  1996  [Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effiects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  call  Dan  Andrusiak. 
at  the  nimiber  given  for  him  under  FOR 
FUflTNIR  IWrOIIIMTlOW  CONTACT. 

Small  biuinesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 


Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annuaUy  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Infomation 

This  proposed  rule  provides  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  As  defined  in  5  CFR 
1320.3(c).  "collection  of  infionnation" 
comprises  reporting,  recordkeeping, 
monitoring,  posting,  labeling,  and  other, 
similar  actions.  The  title  and 
description  of  the  collection,  a 
description  of  the  respondents,  and  an 
estimate  of  the  total  annual  biuden 
follow.  Each  estimated  burden  in  this 
analysis  pertains  only  to  the 
requirements  proposed  by  this  rule;  we 
do  not  incorporate  the  estimates  or 
burdens  noted  in  previous  rulemakings. 

Summary  of  the  Collection  of 
Information 

This  rule  would  require 
manufacturers  that  supply  equipment 
for  use  in  PATONs  to  develop  and 
attach  a  label  to  each  of  these.  The  label 
would  have  to  state  the  matter  called  for 
by  this  rule.  And  it  would  have  to  last 
the  Ufe  of  the  equipment. 

Need  for  Information 

This  rule  would  contain  burdens  for 
manufacturers  of  equipment  used  as 
PATONs.  Manufacturers  would  have  to 
develop  and  attach  a  label  to  each  of 
their  PATONs  to  inform  the  owners  and 
inspectors  that  the  equipment  meets  our 
standards.  (And  all  such  equipment 
used  in  PATONs  would  have  to  meet 
the  standards  in  this  rule.) 

Respondents 

The  Coast  Guard  estimates  that  two 
manufacturers  manufacture  LEDs  and 
tungsten-incandescent-light  sources  for 
use  in  PATONs. 

Frequency  of  Response 

The  rule  would  call  for  no  regular 
reporting.  But  it  would  require  labels  on 
all  equipment  provided  for  sale  in 
PATONs. 

Estimate  of  Total  Annual  Burden 

The  Coast  Guard  estimates  that,  in  the 
first  year  following  promulgation  of  this 
nile,  manufacturers  would  spend  48 
hours  developing  six  labels,  one  label 
(each  representing  eight  hours)  for  each 
of  six  newly  designed  PATONs;  the  cost 
would  come  to  about  $1940.  We 
estimate  that,  in  folloMring  years,  each 
manufacturer  would  design  one  new 


PATON  every  two  years;  the  cost  would 
come  to  about  $320.  Costs  incurred  fiom 
attaching  a  label  to  each  of  the  500 
PATONs  made  would  come  to  about 
$262  a  manufacturer  a  year,  assuming 
that  each  company  makes  exactly  half  of 
all  PATONs  produced  and  that  a  label 
costs  $1  to  print. 

Federa7jsin 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order,  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  [2  U.S.C.  1531-1538]  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  acts.  In 
particular,  the  Act  addresses  those  that 
may  result  in  the  expenditiire  by  a  State. 
\ooil,  ot  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
This  proposed  rule  woiild  not  residt  in 
such  an  expenditure. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interfarence  with 
Constitutionally  Protected  Property 
Rights. 

Reform  of  Civil  Justice 

This  proposed  rule  meets  applicable 
standards  in  subsection  3(a)  and 
paragraph  3(b)(2)  of  Executive  Order 
12988.  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  fiom 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  economically 
significant  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Goverrunents 

This  proposed  rule  does  not  have 
tribal  implications  imder  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 


more  tribes  of  Indians  (including 
Alaskan  natives),  on  the  relationship 
between  the  Federal  Government  and 
these  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  these  tribes. 
To  help  ourselves  establish  regular 
and  meaningful  consultation  and 
collaboration  with  tribes  of  Indians,  we 
published  a  notice  in  the  Federal 
Register  [66  FR  36361  (July  11,  2001)] 
requesting  comments  on  how  to  best 
cany  out  the  Order.  We  invite  your 
comments  on  how  this  rule  might  affect 
tribal  governments,  even  if  any  effect 
might  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  the  more  recent  Order. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(i),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Determination  of  Categorical  Exclusion 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  66 

Navigation  (water). 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  66  as  follows: 

PART  66— PRIVATE  AIDS  TO 
NAVIGATION 

1.  Revise  the  citation  of  authority  for 
part  66  to  read  as  follows: 

Authority:  14  U.S.C.  83,  84.  85;  43  U.S.C. 
1333;  49  CFR  1.46. 

2.  Revise  §  66.01-5(f)  to  read  as 
follows: 

§66.01-5    Application  Procedure. 


(f)  For  lights:  The  color,  characteristic, 
range,  effective  intensity,  height  above 
water,  and  description  of  illuminating 
apparatus. 

***** 

3.  Revise  §  66.01-10  to  read  as 
follows: 

§66.01-10    Characteristics. 

The  characteristics  of  a  private  aid  to 
navigation  must  conform  to  those 
prescribed  by  the  United  States  Aids  to 
Navigation  System  set  forth  in  subpart 
B  of  part  62  of  this  subchapter. 

4.  Add  §  66.01-11  to  read  as  follows: 

§66.01-11    Lights. 

(a)  Each  light  approved  as  a  private 
aid  to  navigation  must: 

(1)  Have  at  least  the  effective  intensity 
required  by  this  subpart 
omnidirectionally  in  the  horizontal 
plane,  except  at  the  seams  of  its  lens- 
mold. 

(2)  Have  at  least  50%  of  the  effective 
intensity  required  by  this  subpart  within 
t2°  of  the  horizontal  plane. 

(3)  Have  an  effective  intensity  of  at 
least  1  candela  for  a  nominal  range  of 
1  nautical  mile,  3  candelas  for  one  of  2 
nautical  miles,  and  10  candelas  for  one 
of  3  nautical  miles.  For  a  flashing  light 
this  intensity  is  determined  by  the 
formula: 

le  =  G/(0.2  + 12  -  t,) 

Where: 

le  =  Effective  intensity 

G'=  The  integral  of  the  instantaneous 

intensity  of  the  flashed  light  with 

respect  to  time 
ti  =  Time  in  seconds  at  the  beginning  of 

the  flash 
t2  =  Time  in  seconds  at  the  end  of  the 

flash 
t2  -  ti  is  greater  than  or  equal  to  0.2 

seconds. 

(4)  Unless  the  light  is  a  prefocused 
lantern,  have  a  means  of  verifying  that 
the  source  of  the  light  is  at  the  focal 
point  of  the  lens. 

(5)  Emit  a  color  within  the  angle  of 
50%  effective  intensity  with  color 
coordinates  lying  within  the  boundaries 
defined  by  the  comer  coordinates  of  the 
General  Region  in  Table  66.01-11(5) 
established  by  the  International 
Association  of  Lighthouse  Authorities 
when  plotted  on  the  Standard  Observer 
Diagram  of  the  International 
Commission  on  Illumination  (CIE). 

Table  66.01-11(5).— Ccx)rdinates 
OF  Chromaticity 


Table  66.01-11(5).— Coordinates 
OF  Chromaticity— Ck>ntinued 


Color 

Coordinates  of  Chroma- 
ticity 

xaxis 

y  axis 

Green 

Red 

Yellow 

0.440 
0.285 
0.285 
0.453 
0.500 
0.305 
0.321 
0.228 
0.028 
0735 
0721 
0.645 
0.665 
0.600 
0.596 
0.555 
0.560 

0.382 
0.264 
0.33? 
0.440 
0.440 
0689 
0.494 
0.351 
0.385 
0.265 
0.259 
0.335 
0.335 
0400 
0.396 
0.435 
0.440 

Color 

Coordinates  of  Chroma- 
ticity 

xaxis 

y  axis 

White 

0.500 

0.382 

(6)  Have  a  recommended  interval  for 
replacement  of  the  source  of  light  such 
as  ensures  that  the  lantern  meets  the 
minimal  required  intensity  stated  in 
paragraph  (a)(3)  of  this  section  in  case 
of  degradation  of  either  the  source  of 
light  or  the  lens. 

(7)  Have  autonomy  of  at  least  10  days 
if  the  light  has  a  self-contained  power 
system.  The  literature  concerning  the 
light  must  clearly  state  the  operating 
limits. 

(b)  The  manufacturer  of  each  light 
approved  as  a  private  aid  to  navigation 
must  certify  compliance  by  means  of  an 
indelible  plate  or  label  affixed  to  the  aid 
that  meets  the  requirements  of  §  66.01- 
13. 

5.  Add  §66.01-12  to  read  as  follows: 

§66.01-12    May  I  continue  to  use  ttw 
Private  Aids  to  Navigation  (PATON)  I  am 
currently  using? 

If,  after  [effective  date  of  the  final 
rule],  you  modify,  replace,  or  install  any 
light  that  requires  a  new  application  as 
described  in  §  66.01-5,  you  must 
comply  with  the  rules  in  this  part. 

6.  Add  §  66.01-13  to  read  as  follows: 

§  66.01  -1 3    When  mutt  my  newty 
manufactured  equipment  comply  with  these 
rules? 

After  [effective  date  of  the  final  rule] 
equipment  manufactured  for  use  as  a 
private  aid  to  navigation  must  comply 
with  the  rules  in  this  part. 

7.  Add  §66.01-14  to  read  as  follows: 

§66.01-14    Labei  affixed  by  manufacturer. 

(a)  Each  light,  intended  or  used  as  a 
private  aid  to  navigation  authorized  by 
this  part,  must  bear  a  legible,  indelible 
label  affixed  by  the  manufacturer  and 
indicating  the — 

(1)  Name  of  the  manufacturer: 
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(2)  Number  of  the  model: 

(3)  Nominal  range; 

(4)  Date  placed  in  service; 

(5)  Recommended  service  life  based 
on  the  degradation  of  either  the  source 
of  light  or  the  lens; 

(6)  Size  of  lamp  (incandescent  only): 

(7)  hiterval.  in  days  or  years,  for 
replacement  of  dry-cell  battery:  and 

(8)  Words  to  this  effect:  "This 
equipment  complies  with  requirements 
of  the  U.S.  Coast  Guard  in  33  CFR  part 
66." 

(b)  This  label  must  last  the  service  life 
of  the  equipment. 

Dated:  |une  4.  2002. 
KaniMtb  T.  Veaulo. 

Rear  Admiral.  U.S.  Coast  Guard.  Actiitg 
AsMittant  Commandant  for  Operations. 
(FR  Doc  02-15794  Filed  6-21-02:  8:45  un| 
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AOmCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


EPA  is  proposing  to  approve 
revisions  to  the  Ventura  County  Air 
Pollution  Control  District's  (District) 
portion  of  the  California  State 
Implementation  Plan  (SIP).  These 
revisions  concern  permitting  and  new 
source  review  (NSR)  rules.  We  are 
taking  comments  on  these  proposed 
rules  and  plan  to  follow  with  a  final 
action.  Elsewhere  in  today's  Federal 
Ragiatar,  EPA  has  made  an  interim  final 
determination  that  by  submitting  these 
revisions  the  District  has  corrected 
deficiencies  noted  in  a  December  7,  . 
2000,  limited  approval  and  limited 
disapproval  rulemaking  (65  FR  76567). 
thereby  deferring  the  imposition  of 
sanctions. 

OATU:  Comments  must  be  received  by 
July  24.  2002. 

AOOMMIt:  Written  comments  must  be 
submitted  to  Nahid  Zoueshtiagh  (Air-3). 
U.S.  Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  DC  office  during  normal 
business  hours.  You  may  also  see  copies 


of  the  submitted  SIP  revisions  at  the 
following  locations: 

Ventura  Coimty  Air  Pollution  Control 
District.  669  County  Square  Drive. 
Ventura.  California  93003. 

California  Air  Resources  Board. 
Stationary  Source  Division.  Rule 
Evaluation  Section.  1001  "I"  Street. 
Sacramento,  CA  95812. 

An  electronic  copy  of  the  TSD  is 
available  from  EPA  Region  DC  upon 
request.  The  District  rules  are  also 
available  on  the  Internet  at:  http-J/   • 
aTbi$.aTb.aa.gov/dTdb/ven/cuT.htm 
Km  njiiTHm  ■»omiATiow  contact: 
Nahid  Zoueshtiagh,  U.S.  Environmental 
Protection  Agency.  Region  DC,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105-3901.  telephone  (415)  972-3978, 
email  address: 
xoueahtiagh.nahid9epa.gov. 

SU^PLfMDfTARY  MPONMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 
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I.  Backgrottiid 

On  December  7,  2000.  EPA  finalized 
the  limited  approval  and  limited 
disapproval  of  revisions  to  the 
Caliromia  State  Implementation  Plan 
(SIP)  (65  FR  76567).  This  limited 
approval  and  limited  disapproval 
incorporated  Ventura  Air  Pollution 
Control  District  Rules  10  through  15. 
15.1. 16.  23.  24.  26.  26.1  throu^  26.10. 
29  and  30  into  the  federally  approved 
SIP.  This  action  became  effective  on 
January  8. 2001.  Our  final  action  was  a 
limited  approval  and  limited 
disapproval  because  the  rules  contained 
deficiencies  and  were  not  fuUy 
consistent  with  the  Clean  Air  Act  (CAA) 
requirements.  In  our  limited 
disapproval,  we  required  the  District  to 
correct  specific  rule  deficiencies  within 
18  months  firom  the  effective  date  of  our 
action  to  avoid  imposition  of  mandatory 
sanctions.  In  response,  the  District 
revised  Ride  10  and  Rule  26  and 
developed  a  new  rule.  Rule  26.11. 

The  District  is  designated  a  severe 
ozone  nonattainment  area,  and  an 
attainment  area  for  all  other  criteria 
pollutanU.  The  CAA  air  quality 
planning  requirements  for 


nonattainment  NSR  are  set  out  in  part 
D  of  Tide  I  of  the  Act,  with 
implementing  regulations  at  40  CFR 
51.160  throu^  51.165.  The  revisions  to 
Rules  10  and  26  and  submission  of  Rule 
26.11  are  the  subject  of  today's  proposal, 
and  EPA  has  determined  that  the 
District's  submittal  satisfies  the  federal 
NSR  implementing  regulations. 

n.  The  SUte's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  ndes  discussed  in 
this  proposed  rulemaking.  The  rules 
woe  adopted  by  the  District  on  May  14, 
2002.  and  submitted  to  us  by  the 
California  Air  Resources  Board  (CARB) 
on  May  20.  2002. 

Table  1.— Submitted  Rules 


Rule  No. 

10 

26.1  

26.2 

26.3 

26.4 

26.6 

26.11  


Rule  title 


Permits  Required 

New  Source  Review— Defini- 
tions. 

New  Source  Review    Ro 
Quiientents. 

New  Source  Review— Ex- 


New  Source  Review— Emis- 
sion Banking. 

New  Source  Review— Cal- 
cuiatiorts. 

New  Source  Review— ERC 
Evaluation  At  Time  of  Use. 


On  May  30.  ^002,  EPA  determined 
that  the  rules  met  the  completeness 
criteria  in  40  CFR  part  51,  appendix  V, 
which  must  be  met  before  formal  EPA 
review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

There  are  previous  versions  for  all  the 
above  rules,  except  for  Rule  26.11 
because  it  is  an  entirely  new  rule.  The 
TSD  for  this  proposed  ndemaking 
contains  detailed  information  on  the 
new  rule  and  on  the  District's  revisions 
to  its  previous  rules. 

C.  What  Are  the  Purposes  of  the 
Submitted  Revisions  and  New  Rule? 

The  District  has  revised  Rules  10  and 
26  to  correct  the  .following  deficiencies 
described  in  our  Decembor  7,  2000  final 
limited  approval  and  limited 
disapproval. 

Issue  number  1.  Permitting — ^Rule  10: 
there  was  no  requirement  to  obtain  an 
authority  to  construct  (ATC)  permit  for 
emission  imits  located  at  major  NSR 
sources  when  relocated  within  five 
miles  in  the  District. 

Issue  number  2.  NSR — ^Rule  26:  there 
was  no  reqtdrement  that  emission 
reduction  credits  (ERCs)  used  as 
emission  offsets  for  major  NSR  source 


permitting  actions  be  surplus  at  the  time 
of  use. 

Issue  number  3.  NSR— Rule  26:  the 
rule  did  not  provide  for  denial  of  a 
permit  for  sources  that  may  violate 
Prevention  of  Significant  Deterioration 
(PSD)  increments. 

Issue  nimiber  4.  NSR — Rule  26:  for  the 
alternatives  analysis  required  by  section 
173(a)(5)  of  the  CAA,  the  rule  relied 
exclusively  on  the  California 
Environmental  Quality  Act  (CEQA) 
analysis. 

A  brief  description  of  each  rule 
revision  and  the  new  rule  follows. 

•  Rule  10 — Rule  10  as  originally 
drafted  exempted  sources  of  all  size 
categories  from  the  requirement  to 
obtain  an  ATC  permit  for  emission  units 
relocating  within  five  miles  from  the 
previous  location  in  Ventiu-a  County, 
provided  that  there  is  no  emissions 
increase.  The  District  revised  this  rule  to 
limit  the  size  category  of  sources  that 
can  use  the  exemption  to  exclude  any 
source  considered  major  for  NSR 
permitting  purposes.  This  revision 
corrected  our  deficiency  nimiber  1. 

•  Rule  26.1 — The  District  revised 
both  the  definition  of  "Major 
Modification"  and  "Surplus  Emission 
Reduction"  to  satisfy  the  NSR 
requirements. 

Part  16  of  the  rule  (definition  of 
"Major  Modification")  now  states  that 
emission  reductions  that  are  not  surplus 
at  the  time  of  use  shall  not  be  included 
as  a  decrease  in  calculating  federally 
significant  contemporaneous  net    . 
emissions  increases.  The  revised 
definition  also  clarifies  that  a  "federally 
significant  net  emissions  increase"  is  a 
major  modification  for  federal  CAA  NSR 
purposes.  Finally,  the  definition  now 
establishes  that  a  "contemporaneous  net 
emissions  increase"  is  the  siun,  during 
the  specified  five-year  evaluation 
period,  of  all  emission  increases  and  all 
emission  reductions  occiuring  at  the 
modified  major  NSR  source.  In  a  severe 
nonattainment  area  such  as  Ventura 
County,  a  major  NSR  source  is 
considered  imder  both  the  District  rules 
and  the  federal  CAA  as  any  source 
which  emits  or  has  the  potential  to  emit 
25  tons  per  year  or  more  of  nitrogen 
oxides  (NOx)  or  reactive  organic 
compoimds  (ROC). 

Part  28  of  the  rule  (definition  of 
"Surplus  Emission  Reduction") 
describes  those  surplus  emission 
reductions  that  may  qualify  for  use  in 
the  District  as  an  offset.  Part  28.a  defines 
a  surplus  emission  reduction  for  general 
District  purposes  (e.g.,  for  banking  and 
minor  soiut:e  permitting  purposes)  as 
those  emission  reductions  not  required 
by  any  federal,  state,  or  District  law. 
rule,  order,  permit  or  regidation,  with  a 


limited  exception  for  soiux:es  utilizing 
Best  Available  Control  Technology 
(BACT)  when  not  required  by  federal 
major  source  NSR.^  For  major  NSR 
offset  purposes,  the  revised  rule  has  a 
different  definition  for  "surplus."  Part 
28.b  defines  creditable  emission 
reductions  for  NSR  offset  purposes  as 
the  emission  reduction  that  "exceeds 
the  emission  reduction  otherwise 
required  by  the  federal  Clean  Air  Act." 
This  language  is  approvable  since  it  is 
consistent  with  the  language  found  in 
section  173(c)(2)  of  the  CAA.  EPA  has 
previously  determined  that  the  emission 
reductions  "otherwise  required  by  the 
federal  CAA"  includes,  at  a  minimtmi. 
each  of  the  following:^ 

(1)  Any  emission  reduction  required 
by  a  stand-alone  federal  requirement  or 
regulation,  including,  but  not  limited  to. 
Acid  Rain,  New  Soiux:e  Performance 
Standards  (NSPS),  Reasonably  Available 
Control  Technology  (RACT),  and 
Maximum  Achievable  Control 
Technology  (MACT),  whether  or  not  the 
requirements  are  part  of  the  SIP  or  a 
local  attainment  plan. 

(2)  Any  emission  reduction  relied 
upon  by  a  permitting  authority  for 
attainment  purposes,  such  as  through  an 
approved  attainment  plan,  including 
emission  reductions  relied  upon  for 
Reasonable  Further  Progress 
calculations.  See  e.g.,  40  CFR 
51.165(a)(3)(ii)(G).  This  also  applies  to 
reductions  that  have  been  identified  as 
necessary  for  attainment  with  federal  air 
quality  standards,  even  though  the  plan 
may  not  yet  have  been  approved. 

(3)  Any  emission  reduction  whose 
original  emission  is  not  included  in  the 
District's  emission  inventory.  See  40 
CFR  51.165(a)(3)(ii){C)(l). 

(4)  Any  emission  reduction  based  on 
a  source-specific  or  source  category- 
specific  Sn'  provision  used  to  comply 
with  CAA  requirements. 


'  For  example,  if  an  existing  minor  source  is 
required  to  install  BACT,  something  not  required  by 
the  federal  CAA,  any  actual  emission  reductions 
resulting  from  application  of  the  more  stringent 
controls  could  be  considered  surplus. 

2  See  In  Re  Operating  Permit  Formaldehyde  Plant 
Borden  Chemical.  Inc..  Petition  No.  6-01-1, 
(December  22,  2000),  at  pages  14-19 
(Administrator's  Title  V  Order  finding  Louisiana's 
regulation  that  generally  defines  surplus  emission 
reductions  as  those  not  "required  by  any  local,  state 
or  federal  law.,  regulation,  order,  or  requirement, 
and  are  in  excess  of  reductions  used  to  demonstrate 
attairunent  of  federal  and  state  ambient  air  quality 
standards'  to  be  consistent  with  Section  173(c)(2)  of 
the  CAA);  Proposed  Rule,  Clean  Air  Act  Approval 
and  Promulgation  of  California  State 
Implementation  Plan  for  the  San  (oaquin  Valley 
Unified  Air  Pollution  Control  District.  64  FR  51493 
(September  23, 1999),  at  page  51494  (Proposed 
limited  approval  and  limited  disapproval  of 
SJVUAPCD's  NSR  rules  where  we  state  that  surplus 
means  those  emission  reductions  that  "are  not 
required  by  the  Clean  Air  Act  or  otherwise  relied 
on,  such  as  in  an  attainment  plan") 


(5)  Any  emission  reduction  required 
by  a  condition  of  a  permit  issued  to 
comply  with  NSR  CAA  requirements. 
See,  e.g.,  40  CFR  51.165(a)(3)(ii)(G). 

(6)  Any  emission  reduction  based  on 
a  source-specific  emission  limitation 
resulting  from  EPA  enforcement  cases 
(e.g.,  consent  decrees). 

•  Rule  26.2— The  District  added  a 
new  subpart  d  to  part  B.2  to  require  that 
all  ERCs  provided  by  the  applicant  for 
an  ATC  permit  for  a  new  or  modified 
major  NSR  source  to  be  surplus  at  the 
time  of  use.  These  revisions  correct 
deficiency  nimiber  2. 

To  correct  deficiency  niunber  3,  the 
District  revised  Rule  26.2.C  to  state  that 
it  will  deny  an  applicant  an  ATC  for  any 
new,  replacement,  modified  or  relocated 
emissions  tmit  which  would  cause  the 
violation  of  any  ambient  air  quality 
standard  or  the  violation  of  any  ambient 
air  increment  as  defined  in  40  CFR 
51.166(c),  Today's  approval  of  this 
revision  to  Rule  26.2.C  is  for  SIP 
strengthening  purposes  only.  The 
District  is  neither  approved  for  a 
Prevention  of  Significant  Deterioration 
(PSD)  program  nor  has  been  delegated 
the  federal  PSD  program  at  40  CFR 
52.21  to  implement,  and  the  District  has 
not  submitted  nor  are  we  approving 
these  rule  revisions  as  they  pertain  to 
attainment  pollutants  for  PSD  purposes 
under  CAA  part  C  or  40  CFR  51.166. 
Under  the  PSD  program,  any  new  major 
source  or  soince  with  a  major 
modification  (as  defined  by  40  CFR 
52.21(b))  within  the  District's 
jurisdiction  must  apply  to  EPA  for  a 
PSD  permit  as  required  by  40  CFR  52.21 
and  District  Rule  26.10. 
,    The  District  corrected  deficiency 
number  4  by  revising  the  language  in 
Rule  26.2.E.  The  revised  language  in 
Rule  26.2.E  satisfies  the  requirement  of 
section  173(a)(5)  of  the  CAA.  Rule 
26.2.E,  as  revised,  requires  the  permit 
applicant  to  submit  an  analysis  of 
alternative  sites,  sizes,  production 
processes,  and  environmental  control 
techniques  that,  in  the  Air  Pollution 
Control  Officer's  (APCO)  independent 
judgment,  demonstrates  the  benefits 
significantly  outweigh  the 
environmental  costs.  Therefore,  the 
revised  rule  requires  the  ATCO  to  deny 
a  permit  if,  in  the  Control  Officer's 
judgment,  the  analysis  fails  to 
demonstrate  that  the  benefits  of  the 
proposed  source  significanUy  outweigh 
the  environmental  and  social  costs.  In 
making  this  determination,  the  APCO 
may  rely  on  information  provided  in 
dociunents  prepared  under  the 
California  Environmental  Quality  Act. 

•  Rule  26.3 — ^To  correct  deficiency 
number  1,  the  District  revised  part  A.3 
of  this  rule  to  remove  the  previous 
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exemption  which  allowed  for  a  major 
NSR  source  to  relof:ate  an  emission  unit 
within  5  miles  without  obtaining  a  new 
ATC.  though  smaller  sources  are  still 
exempt.  This  revision  is  consistent  with 
the  revisions  made  to  Rule  10. 

•  Rule  26.4 — In  conjunction  with  the 
expanded  analysis  of  a 
"contemporaneous  net  emissions 
increase"  described  in  Rule  26.1.16,  the 
District  revised  part  F.3  of  this  rule  to 
remove  superfluous  langiuge  excluding 
the  temporary  emission  reduction 
credits  mm  use  in  the 
contemporaneous  net  emissions 
increase  analysis  of  a  major  source. 

•  Rule  26.6 — The  District  revised  part 
D.7.b  to  refer  to  the  procedure  under  the 
new  Rule  26. 1 1  for  calculating  the  total 
amount  of  all  emission  reduction  credits 
that  were  determined  to  be  surplus  at 
the  time  of  use.  This  revision  corrects 
deficiency  number  2. 

•  Rule  26. 1 1 — This  is  a  new  rule 
specifically  developed  to  implement 
procedures  to  ensure  that  ERCs  satisfy 
EPA's  requirement  to  be  surplus  at  the 
time  of  use.  The  District  will  implement 
this  program  to  correct  deficiency 
number  2  related  to  the  requirements  of 
section  173(c)(2)  of  the  CAA  that 
emission  reductions  "otherwise 
required  by  the  CAA"  not  be  creditable 
emission  reductions  for  NSR  offsets 
purposes. 

Im  rule  describes  the  mechanism  to 
be  used  by  the  District  when  calculating 
the  siuplus  portion  of  each  ROC  and 
NOx  ERC  at  the  time  of  that  ERCs  use 
as  an  offset.  Generally,  part  B  of  the  rule 
requires  that  each  ERC  provided  by  an 
applicant  as  an  offset  for  its  major 
source  NSR  ATC  permit  must  be 
adjusted  in  conjunction  with  issuance  of 
that  ATC.  The  rule  also  creates  an 
annual  equivalency  demonstration  in 
the  District.  EPA  has  determined  that 
the  uae  of  annual  equivalency 
demonstrations  is  consistent  with 
section  173  of  the  CAA.  and  has 
previously  approved  such  a 
demonstration  program  for  the  San 
Joaquin  Air  Pollution  Control  District 
(Rule  2022,  66  FR  37587). 

An  wn""»>  equivalency  demonstration 
allows  the  District  to  show,  via  an 
aiuiual  equivalency  analysis,  that  it  is 
meeting  the  major  source  NSR  offset 
reqiiiiements  of  section  173  of  the  CAA 
in  the  aggregate  for  the  year  in  which 
the  major  permit  is  issued.  The  use  of 
the  annual  equivalency  demonstration 
will  allow  the  District  to  demonstrate 
compliance  with  the  section  173(c) 
offset  reqiiirements  by  relying  on  all 
sources  of  creditable  emission 
reductions  created  within  the  District 
during  the  yearly  accounting  period, 
including  all  properly-edju^tod  EROi 


relied  on  for  District  permitting  actions. 
All  actual  emission  reductions  used  in 
the  equivalency  program  must  be  found 
to  be  surplus  under  section  173(cM2), 
and  must  otherwise  meet  federal 
creditability  requirements  by  being  real, 
federally  enforceable,  permanent,  and 
quantifiable.  Finally,  part  C.6 
establishes  that  the  District  must 
immediately  discontinue  the  use  of  the 
anniml  equivalency  program  and  require 
sufficient  adjusted  QlCs  at  the  time  of 
major  source  NSR  permit  issuance  if  the 
annual  demonstration  fails  to  show 
yearly  equivalence. 

m.  EPA's  Eraluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

The  rules  have  been  evaluated  based 
on  sections  173(c),  193,  and  110(1)  of  the 
CAA,  regulations  under  40  CFR  subpart 
I  (Review  of  New  Sources  and 
Modification),  and  guidelines  for  EPA 
action  on  SIP  submittals. 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria?   . 

We  believe  these  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  Review  of  New  Sources  and 
Modifications,  enforceability.  RACT, 
and  SIP  relaxations.  Relevant  guidance 
documents  are  listed  in  the  TSD.  The 
District  has  made  rule  revisions  to 
correct  the  deficiencies  noted  in  our 
December  2000  action.  The  District  has 
revised  several  parts  of  its  rules  and  has 
developed  a  new  rule  to  satisfy  our 
requirements.  The  TSD  contains  more 
information  on  rule  revisions  and  our 
evaluation. 

EPA  has  concluded  that  its  approval 
of  the  District's  rule  revisions  and 
development  of  a  new  rule  meet  the 
requirements  of  section  110(1)  because 
the  NSR  permitting  rule  revisions 
strengthen  Ventura  County  Air 
Pollution  Control  District's  overall 
nonattainment  area  plans  for  all 
nonattainment  pollutants  by  making  the 
District's  rules  consistent  with  fedml 
NSR  requiremenU.  Specifically,  the  SIP 
is  strengthened  because  the  rule 
revisions  made  by  the  District  remove 
an  existing  exemption  to  obtaining  an 
NSR  permit,  require  an  alternatives 
analysis  in  conjunction  with 
appropriate  permitting  actions,  provide 
the  APCO  the  authority  to  deny  a  permit 
to  a  source  who  may  violate  the  national 
air  quality  standard  w  available 
increment,  and  require  that  ERCs  used 
as  NSR  oftets  be  surplus  at  the  time  of 
use.  Moreover,  because  of  these  rule 
changes,  the  District's  revised  rules  will 
insure  equivalent  or  greater  emission 
reductions  for  all  nonattainment  air 


pollutants,  consistent  with  section  193 
of  the  Act. 

C.  Public  Comment  and  Final  Action 

Because  EPA  believes  the  submitted 
rule  revisions  fulfill  all  relevant 
requirements,  we  are  proposing  to  fully 
approve  them  as  described  in  section 
110(k)(3)  of  the  Act.  We  will  accept 
comments  from  the  public  on  this 
proposal  for  the  next  30  days.  Unless  we 
receive  convincing  new  information 
diuing  the  comment  period,  we  intend 
to  publish  a  final  approval  action  that 
will  incorporate  these  rules  into  the 
federally  enforceable  SIP. 

IV.  AdministratiTe  Reqoirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  proposed 
action  is  also  not  subject  to  &cecutive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Aroct 
Energy  Supply.  Distribution.  (»  Use"  (66 
FR  28355,  May  22,  2001).  This  proposed 
action  merely  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
si^ttantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  undw  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law. 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
afiiect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  becaxue  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
proposes  to  approve  a  State  rule 
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implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  CAA. 
This  proposed  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiue  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  proposed  rule  does  not 
impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  June  14,  2002. 
Laura  Yoshii. 

Deputy  Regional  Administrator,  Region  IX. 
[FR  Doc.  02-15723  Filed  6-21-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTIGN 
AGENCY 

40  CFR  Part  52 
[NC-04;1OO-2OO225(a);  FRL-7236-2] 

Approval  and  Promulgation  of 
Implamantation  Plana:  North  Carolina: 
NItrogan  OxMaa  Budget  and 
Allowanca  Trading  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  North 
Carolina,  through  the  North  Carolina 


Department  of  Environmental  and 
Natiual  Resources  (NCDENR),  on 
September  18,  2001.  This  revision 
responds  to  the  EPA's  regulation 
entitled,  "Finding  of  Significant 
Contribution  and  Rulemaking  for 
Certain  States  in  the  Ozone  Transport 
Assessment  Group  Region  for  Purposes 
of  Reducing  Regional  Transport  of    . 
Ozone,"  otherwise  known  as  the  NOx 
SIP  Call.  This  revision  establishes  and 
requires  a  nitrogen  oxides  (NOx) 
allowance  trading  program  for  large 
electric  generating  and  industrial  units 
and  internal  combustion  engines 
beginning  in  2004.  The  revision 
includes  a  budget  demonstration  and 
initial  source  allocations  that 
demonstrate  that  North  Carolina  will 
achieve  the  required  NOx  emission 
reductions  in  accordance  with  the 
timelines  set  forth  in  EPA's  NOx  SIP 
Call.  The  intended  effect  of  this  SIP 
revision  is  to  reduce  emissions  of  NOx 
fh  order  to  help  areas  in  the  Eastern 
United  States  attain  the  national 
ambient  air  quality  standard  for  ozone. 
EPA  is  proposing  to  approve  North 
Carolina's  NOx  reduction  and  trading 
program  because  it  meets  the 
requirements  of  the  Phase  I  and  Phase 
II  NOx  SIP  Call  that  will  significantly 
reduce  ozone  transport  in  the  eastern 
United  States. 

North  Carolina  has  included  credits 
from  an  Inspection  and  Maintenance  (1/ 
M)  Program  as  part  of  its  SIP 
demonstration.  North  Carolina's  I/M 
rules  will  be  approved  in  a  separate 
document  and  will  be  approved  prior  to 
the  final  approval  of  this  NOx  submittal. 
DATES:  Written  comments  must  be 
received  on  or  before  July  24,  2002. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Randy  Terry  at  the  EPA, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960. 

Copies  of  documents  relative  to  this 
action  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 
Environmental  Protection  Agency, 

Region  4,  Air  Planning  Branch,  61 

Forsyth  Street,  SW..  Adanta.  Georgia 

30303-8960. 
North  Carolina  Department  of 

Environment  and  Natural  Resources, 

512  North  Salisbiuy  Street,  Raleigh, 

North  Carolina  27604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Terry,  Regulatory  Envelopment 
Section,  Air  Planning  Branch.  Air, 
Pesticides  and  Toxics  Management 
Division,  Region  4,  Environmental 
Protection  Agency,  Atlanta  Federal 
Center,  61  Forsyth  Street.  SW.,  Atlanta, 
Georgia  30303-8960.  The  telephone 


number  is  (404)  562-9032.  Mr.  Terry 
can  also  be  reached  via  electronic  mail 
at  terry.Tancly@epa.gov. 

SUPPlfMENTARY  INFORMATION:  Section 
51.121  of  EPA's  regulations  requires 
North  Carolina  to  adopt  rules  to  restrict 
emissions  of  nitrogen  oxides  such  that 
the  caps  specified  in  the  federal  rule  for 
North  Carolina  are  attained  and 
maintained.  See  40  CFR  51.121.  Section 
51.121  originally  required  rules  to  be 
submitted  to  EPA  for  approval  as  part  of 
the  SIP  by  September  30,  1999.  Because 
of  a  court  ruling  this  date  was  delayed 
a  year,  until  October  30,  2000.  On 
October  30,  2000,  NCDENR  submitted 
temporary  NOx  emission  control  rules 
to  the  EPA  for  adoption.  These  rules 
were  revised  in  North  Carolina's 
September  18,  2001,  submittal.  These 
rules  were  submitted  to  meet  the 
requirements  of  the  NOx  SIP  Call  until 
the  permanent  North  Carolina  NOx 
rules  could  undergo  the  entire  process 
of  becoming  state  approved  and 
effective.  Although  these  rules  are 
temporary,  they  are  fully  effective  and 
the  state  has  met  the  requirements  in 
their  statute  that  eliminates  the  sunset 
provision.  Additionally,  on  March  21, 
2002,  North  Carolina  submitted  a 
response  letter  to  EPA,  providing 
clarification  and  interpretation  of  the 
temporary  rules  and  positively 
addressing  all  of  EPA's  outstanding 
comments.  Therefore,  EPA  can  proceed 
to  propose  approving  the  temporary 
rule,  as  established  in  North  Carolina's 
March  21,  2002  letter,  to  meet  the  NOx 
SIP  Call. 

The  infdrmation  in  this  proposal  is 
organized  as  follows: 

I.  EPA's  Action 

A.  What  action  is  EPA  proposing  today? 

B.  Why  is  EPA  proposing  this  action? 

C.  What  are  the  NOx  SIP  Call  general 
requirements? 

D.  What  is  EPA's  NOx  budget  and 
allowance  trading  program? 

E.  What  guidance  did  EPA  use  to  evaluate 
North  Carolina's  submittal? 

F.  What  is  the  result  of  EPA's  evaluation 
of  North  Carolina's  program? 

II.  North  Carolina's  Control  of  NOx  Emissions 

A.  When  did  North  Carolina  submit  the  SIP 
revision  to  EPA  in  response  to  the  NOx 
SIP  Call? 

B.  What  is  the  North  Carolina's  NOx 
Budget  Trading  Program? 

C.  What  is  the  Compliance  Supplement 
Pool? 

D.  What  is  the  New  Source  Set-Aside 
program? 

III.  Proposed  Action 

What  is  the  Relationship  of  Today's 
Proposal  to  EPA's  Findings  Under  the 
Section  126  Rule? 

IV.  Administrative  Requirements 
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I.  EPA's  Action 

A.  What  Action  Is  EPA  Proposing 
Today? 

EPA  is  proposing  to  approve  revisions 
to  North  Carolina's  SIP  concerning  the 
adoption  of  its  NOx  Reduction  and 
Trading  Program,  submitted  on  October 
30,  2000,  and  revised  on  September  18, 
2001. 

B.  Why  Is  EPA  Proposing  This  Action? 

EPA  is  proposing  this  action  because 
North  Carolina's  NOx  reduction  and 
trading  program  regulations,  as 
explained  in  North  Carolina's  March  21. 
2002  letter,  meet  the  requirements  of  the 
Phase  I  and  Phase  U  NOx  SIP  Call. 
Therefore,  EPA  is  proposing  full 
approval  of  North  Carolina's  NOx 
Reduction  and  Trading  Program. 

C.  What  An  the  NOx  SIP  Call  General 
Requirements? 

On  October  27, 1998,  EPA  published 
a  final  rule  entitled,  "Finding  of 
Significant  Contribution  and 
Ridemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone," 
otherwise  known  as  the  NOx  SIP  Call. 
See  63  PR  57356.  The  NOx  SIP  Call 
reauires  22  states  and  the  District  of 
Columbia  to  meet  statewide  NOx 
emission  budgets  diiring  the  five  month 
period  from  May  1  through  September 
30,  called  the  ozone  season  (or  control 
period),  in  order  to  reduce  the  amoimt 
of  ground  level  ozone  that  is  transported 
across  the  eastern  United  States.  A  court 
decision  by  the  United  States  Court  of 
Appeals  at  the  District  of  Columbia 
Circuit  (D.C.  Circuit)  on  March  3,  2000, 
concerning  the  NOx  SIP  call  (Michigan 
V.  EPA.  213  F.3d  663  (D.C.  Cir  2000)) 
reduced  the  number  of  states  from  22  to 
19. 

EPA  identified  NOx  emission 
reductions  by  source  category  that  could 
be  achieved  by  using  highly  cost- 
effective  controls.  Tne  source  categories 
included  were  large  electric  generating 
units  (EGUs)  and  non-electric  generating 
units  (non-EGUs),  internal  combustion 
(IC)  engines,  and  cement  kilns.  EPA 
determined  state-wide  NOx  emission 
budgets  based  on  the  implementation  of 
these  cost  effective  controls  for  each 
affected  jurisdiction  to  be  met  by  the 
year  2007.  Although  states  are  not 
required  to  address  IC  engines  until 
Phase  II  of  the  NOx  SIP  call.  North 
Carolina  has  addressed  IC  engines  in 
this  revision.  The  NOx  SIP  Call  allows 
states  the  flexibility  to  decide  which 
source  categories  to  regtdate  in  order  to 
meet  the  statewide  budgets. 


In  the  NOx  SIP  Call  notice.  EPA 
suggested  that  imposing  statewide  NOx 
emissions  caps  on  largo  EGUs  and  non- 
EGUs  would  provide  a  highly  cost 
effective  means  for  states  to  meet  their 
NOx  budgets.  In  fact,  the  state-specific 
budgets  were  set  assuming  an  emission 
rate  of  0.15  pounds  NOx  per  million 
British  thermal  units  (lb.  NOx/mmBtu) 
at  EGUs.  midtiplied  by  the  projected 
heat  input  (mmBtu/hr).  The  NOx  SIP 
Call  state  budgets  also  assimied  on 
average  a  60percent  reduction  from 
non-EGUs.  The  non-EGU  control 
assiunptions  were  applied  at  units 
where  the  heat  inpiA  capacities  were 
greater  than  250  mmBtu  per  hour,  or  in 
cases  where  heat  input  data  were  not 
available  or  appropriate,  at  units  with 
actual  emissions  greater  than  one  ton 
per  dav.  The  NOx  SIP  Call  regulation 
gives  the  state  the  flexibility  to 
determine  what  control  strategy  to  use 
to  meet  the  statewide  NOx  budget. 

To  assist  the  states  in  their  enorts  to  • 
meet  the  SIP  Call,  the  NOx  SIP  Call 
notice  included  a  model  NOx  allowance 
trading  regulation,  called  "NOx  Budget 

Trading  Program  for  State 

Implementation  Plans  (40  CFR  part  96) 
that  could  be  used  by  states  to  develop 
their  regulations.  The  NOx  SIP  Call 
notice  explained  that  if  states  developed 
an  allowance  trading  regulation 
consistent  with  the  EPA  model  rule, 
they  could  participate  in  a  regional 
allowance  trading  program  that  would 
be  administered  by  the  EPA.  See  63  PR 
57458-57459. 

There  were  several  periods  during 
which  EPA  received  comments  on 
various  aspects  of  the  NOx  SIP  Call 
emissions  inventories.  On  March  2. 

2000.  EPA  published  additional 
technical  amendments  to  the  NOx  SIP 
Call  in  the  Federal  Register  (65  FR 
11222).  On  March  3.  2000.  the  D.C. 
Circuit  issued  its  decision  on  the  NOx 
SIP  Call  that  largely  upheld  EPA's 
position.  Michigan  v.  EPA.  213  F.3d 
663.  The  D.C.  Circuit  denied  petitioners' 
requests  for  rehearing  or  rehearing  en 
banc  on  July  22,  2000.  However,  the 
D.C.  Circuit  Court  remanded  four 
specific  elements  to  EPA  for  further 
action:  The  definition  of  electric 
generating  unit,  the  level  of  control  for 
stationary  internal  combustion  engines, 
the  geographic  extent  of  the  NOx  SIP 
Call  for  Georgia  and  Missouri,  and  the 
inclusion  of  Wisconsin.  On  March  5. 

2001,  the  U.S.  Supreme  Court  declined 
to  hear  an  appeal  oy  various  utilities, 
industry  groups  and  a  number  of 
upwind  states  from  the  D.C.  Circuit's 
ruling  on  EPA's  NOx  SIP  Call  rule. 

EPA  published  a  proposal  that 
addresses  the  remanded  portion  of  the 
NOx  SIP  CaU  on  February  22, 2002  (67 


FR  8396).  Any  additional  emissions 
reductions  required  as  a  result  of  a  final 
rulemaking  on  that  proposal  will  be 
reflected  in  the  second  phase  portion 
(Phase  II)  of  the  State's  emission  budget. 
In  a  memo  dated  April  11.  2000.  EPA 
adjusted  North  Carolina's  NOx  emission 
budget  to  reflect  the  Coiut's  decision 
regarding  internal  combustion  engines 
and  cogeneration  facilities.  Although 
the  Court  did  not  order  EPA  to  modify 
North  Carolina's  budget,  the  EPA 
believes  these  adjustments  were 
consistent  with  the  Court's  decision. 
However,  in  its  SIP  revision.  North 
Carolina  declined  to  use  the  revised    - 
budget  as  set  forth  in  the  April  11.  2000 
memo  and  chose  to  use  the  more 
stringent  budget  set  forth  in  the  March 
2.  2000.  document  (65  FR  11222).  North 
Carolina  has  agreed  to  revise  these 
reductions  if  they  differ  in  the  final 
Phase  n  notice. 

D.  What  Is  EPA's  NOx  Budget  and 
Allowance  Trading  Program? 

EPA's  model  NOx  budget  and 
allowance  trading  rule.  40  CFR  part  96. 
sets  forth  a  NOx  allowance  trading 
program  for  large  EGUs  and  non-^Us. 
A  state  can  voluntarily  choose  to  adopt 
EPA's  model  rule  in  order  to  allow 
sources  within  its  borders  to  participate 
in  regional  allowance  trading.  The  NOx 
SIP  Call  notice  contains  a  full 
description  of  the  EPA's  model  NOx 
budget  trading  program.  See  63  FR 
57514-57538  and  40  CFR  part  96. 
Additionally,  states  can  adopt  a 
modified  trading  rule  that  will  still 
ensure  the  budgets  are  met.  North 
Carolina  opted  to  modify  EPA's  trading 
rule  consistent  with  the  flexibility 
offered  to  the  states. 

Allowance  trading,  in  general,  uses 
market  forces  to  reduce  the  overall  cost 
of  compliance  for  pollution  sources, 
such  as  power  plants,  while  maintaining 
emission  reductions  and  environmental 
benefits.  One  type  of  maiket-based 
program  is  an  emissions  budget  and 
allowance  trading  program,  commonly 
referred  to  as  a  "cap  and  trade" 
program. 

In  a  cap  and  trade  program,  the  state 
(or  EPA)  sets  a  regulatory  limit,  or 
emissions  budget,  in  mass  emissions 
(budget)  from  a  specific  group  of 
sources.  The  budget  limits  the  total 
number  of  allowances  for  each  source 
covered  by  the  program  during  a 
particular  control  period.  When  the 
budget  is  set  at  a  level  lower  than  the 
ciurent  emissions,  the  effect  is  to  reduce 
the  total  amount  of  emissions  during  the 
control  period.  After  setting  the  budget, 
the  state  (or  EPA)  then  assigns,  or 
allocates,  allowances  to  the 
participating  entities  up  to  the  level  of 


the  budget.  Each  allowance  authorizes 
the  emission  of  a  quantity  of  pollutant. 
e.g..  one  ton  of  airborne  NOx. 

At  the  end  of  the  control  period,  each 
source  must  demonstrate  that  its  actual 
emissions  diuing  the  control  period 
were  less  than  or  equal  to  the  number 
of  available  allowances  it  holds.  Soiuces 
that  reduce  their  emissions  below  their 
allocated  allowance  level  may  sell  their 
extra  allowances.  Sources  that  emit 
more  than  the  amount  of  their  allocated 
allowance  level  may  buy  allowances 
from  the  sources  with  extra  reductions. 
In  this  way,  the  budget  is  met  in  the 
most  cost-effective  manner. 

E.  What  Guidance  Did  EPA  Use  To 
Evaluate  North  Carolina's  Submittal? 

The  final  NOx  SIP  Call  rule  included 
a  model  NOx  budget  trading  program 
regulation.  See  40  CFR  part  96.  EPA 
used  the  model  rule  and  40  CFR  51.121- 
51.122  to  evaluate  North  Carolina's  NOx 
reduction  and  trading  program  SIP 
submittal.  North  Carolina's  submittal 
includes  the  IC  engine  requirements,  but 
IC  engines  are  not  a  part  of  North 
Carolina's  trading  program. 

F.  What  Is  the  Result  of  EPA's 
Evaluation  of  North  Carolina's  Program? 

After  review  of  North  Carolina's 
September  18,  2001,  NOx  SIP  submittal. 
EPA  has  determined  that  it  meets  the 
requirements  of  the  NOx  SIP  Call  and  is 
therefore  approvable.  The  North 
Carolina  NOx  reduction  and  trading 
program  is  consistent  with  EPA's 
guidance  and  meets  the  requirements  of 
both  the  Phase  I  and  II  NOx  SIP  Call. 
EPA  finds  the  NOx  control  measures 
(i.e.  required  reductions  for  large  EGUs, 
non-EGUs,  and  IC  engines)  in  North 
Carolina's  NOx  reduction  and  trading 
program  approvable.  Also,  EPA  finds 
that  the  submittal  contains  the 
necessary  information  to  demonstrate 
that  North  Carolina  has  the  legal 
authority  to  implement  and  enforce  the 
control  measiues  and  that  the  State  will 
appropriately  distribute  the  compliance 
supplement  pool.  Furthermore.  EPA 
proposes  to  find  that  the  submittal 
demonstrates  that  the  requirements 
concerning  compliance  dates  and 
schedules,  monitoring,  recordkeeping, 
and  emission  reporting  will  be  met. 

n.  North  Carolina's  Control  of  NOx 
Emissions 

A.  When  Did  North  Carolina  Submit  the 
SIP  Revision  to  EPA  in  Response  to  the 
NOx  SIP  Call? 

On  October  30,  2000,  NCDENR 
submitted  temporary  NOx  emissions 
control  rules  to  meet  the  requirements 
of  the  Phase  I  and  Phase  II  NOx  SIP  Call 


and  included  a  schedule  for  adoption  of 
the  final  permanent  version.  On 
September  18,  2001,  NCDENR 
submitted  a  revised  version  of  these 
rules  to  meet  the  requirements  of  the 
Phase  I  and  Phase  II  NOx  SIP  Call. 

B.  What  Is  the  North  Carolina's  NOx 
Budget  Trading  Program? 

North  Carolina  proposes,  as  in  the 
model  rule,  to  allow  large  EGUs,  boilers 
and  turbines  to  participate  in  the  multi- 
state  cap  and  trade  program.  North 
Carolina  does  not  have  any  cement  kilns 
and  thus  does  not  include  them  in  the 
NOx  SIP  Call.  North  Carolina's  SIP 
revision  to  meet  the  requirements  of  the 
NOx  Budget  Trading  Program  includes 
the  adoption  of  rules  ISA  NCAC  2D 
.1401  Definitions,  .1402  Applicability, 
.1403  Compliance  Schedules,  .1404 
Recordkeeping,  Reporting,  Monitoring, 
.1409  Stationary  Internal  Combustion 
Engines,  .1416  Emission  Allocations  for 
Utility  Companies,  .1417  ^mission 
Allocations  for  large  Combustion 
Soiut»s,  .1418  New  Electric  Generating 
Units,  Large  Boilers,  and  Large  I/C 
Engines,  .1419  Nitrogen  Oxide  Budget 
Trading  Program,  .1420  Periodic  Review 
and  Reallocations,  .1421  Allocation  for 
New  Growth  of  Major  Point  Sources, 
.1422  Compliance  Supplement  Pool  and 
Early  Emission  Reduction  Credits,  and 
.1423  Large  Internal  Combustion 
Engines. 

North  Carolina's  NOx  budget  trading 
program  establishes  and  requires  a  NOx 
allowance  trading  program  for  large 
EGUs  and  non-EGUs.  The  regulations 
imder  section  .1400  establish  a  NOx  cap 
and  allowance  trading  program  for  the 
ozone  control  seasons  beginning  May  1, 
2004. 

The  State  of  North  Carolina  has 
adopted  regulations  that  are  consistent 
with  40  CFR  part  96.  Therefore, 
pursuant  to  40  CFR  51.121(p)(l),  North 
Carolina's  SIP  revision  is  approved  as 
satisfying  the  State's  NOx  emissions 
reduction  obligations.  Under  section 
.1400,  North  Carolina  allocates  NOx 
allowances  to  the  EGU  and  non-EGU 
units  that  are  subject  to  the 
requirements  of  the  trading  program. 
The  NOx  trading  program  applies  to 
EGUs  with  a  nameplate  capacity  greater 
than  25MW  that  sell  electricity  to  the 
grid,  as  well  as  non-EGUs  that  have  a 
maximimi  design  heat  input  greater  than 
250  mmbtu  per  hour.  Each  NOx 
allowance  permits  a  source  to  emit  one 
ton  of  NOx  during  the  seasonal  control 
period.  NOx  allowances  may  be  bought 
or  sold.  Unused  NOx  allowances  may  be 
banked  for  future  use,  with  certain 
limitations. 

Section  .1400  sets  out  the  NOx  budget 
trading  program.  This  section,  for  the 


most  part,  incorporates  by  reference  the 
EPA  model  rule,  40  CFR  part  96,  NOx 
Budget  Trading  Program.  However,  the 
section  does  contain  several  exceptions 
to  the  part  96  rules.  These  exceptions 
include  the  procedures  and  schedules 
for  submitting  and  processing  permit 
applications,  dates  and  schedules  for 
complying  with  monitoring 
requirements,  the  provisions  on  set- 
asides  for  new  source  allocations,  and 
the  distribution  of  the  compliance 
supplement  pool.  These  rules  allow 
sources  not  covered  imder  the  NOx  SIP 
Call  to  opt  into  the  NOx  Budget  Trading 
Program.  As  discussed  below,  the  NOx 
budget  trading  program  cannot  be  used 
to  (1)  meet  an  emission  limit  if 
compliance  with  that  emission  limit  is 
required  as  part  of  the  SIP  to  attain  or 
maintain  the  ambient  air  quality 
standard  for  ozone:  and  (2)  obtain 
offsets  needed  to  comply  with  the  offset 
requirement  of  the  nonattainment  area 
major  new  source  review  rule. 

In  Rule  .1403(c)(3),  North  Carolina 
deviated  from  the  model  rule  to  require 
the  owner  or  operator  of  a  source  to 
submit,  their  permit  application  by 
October  1,  2003.-Rule  .1403(c)(3)  also 
requires  the  owner  or  operator  to  install 
and  implement  any  required 
monitoring,  recordkeeping,  and 
reporting  requirements  prior  to  May  1, 
2004.  EPA  has  evaluated  these 
deviations  and  find  that  they  are 
approvable  under  the  flexibilities 
provided  within  the  model  rule. 

Under  Rule  .1402(h),  the  State  allows 
a  imit  that  restricts  its  fuel  use  to  only 
natural  gas  or  fuel  oil  and  limits  its  NOx 
emissions  to  25  tons  (through  an 
operating  hours  limitation)  or  less 
during  a  control  period  (through  a 
federally  enforceable  permit)  to  be 
exempted  from  the  requirements  of  the 
trading  program.  The  State  has  clearly 
required  that  the  unit  meet  both  the  fuel 
use  and  the  operating  hours  restrictions 
throughout  section  .1402.  Therefore. 
EPA  believes  this  section  is  approvable. 

North  Carolina  rules  require  that  all 
sources  must  comply  with  part  75 
monitoring  to  participate  in  the  trading 
program.  Source  owners  will  monitor 
their  NOx  emissions  by  using  systems 
that  meet  the  requirements  of  40  CFR 
part  75,  subpart  H.  and  report  resulting 
data  to  EPA  electronically.  Each  NOx 
budget  unit  complies  with  the  program 
by  demonstrating  at  the  end  of  each 
control  period  that  actual  emissions  do 
not  exceed  the  amount  of  allowances 
held  for  that  period.  However, 
regardless  of  the  number  of  allowances 
a  unit  holds,  it  cannot  emit  at  levels  that 
would  violate  other  federal  or  state 
limits,  for  example,  reasonably  available 
control  technology  (RACT),  new  source 
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performance  standards,  and  title  IV  (the 
Federal  Acid  Rain  Program).  North 
Carolina's  regulation  .1419(h)  requires 
that  NOx  emission  allocations  obtained 
under  the  NOx  budget  trading  program 
shall  not  be  used  to  meet  the  emission 
limit*  for  a  source  if  compliance  with 
that  emission  limit  is  required  as  part  of 
the  SIP  to  attain  or  maintain  the  ambient 
air  quality  ozone  standard.  Sources 
covered  under  rule  .0531  Nonattainment 
Area  Major  Source  Review  of  the  North 
Carolina  SIP  shall  not  use  the  NOx 
budget  trading  program  to  comply  with 
the  requirements  of  rule  .0531. 

Rule  .1423.  Large  Internal  Combustion 
Engines,  establishes  the  emission  limits 
andthe  monitoring,  recordkeeping,  and 
reporting  reqiiirements  for  large  internal 
combustion  engines  covered  under  Rule 
15A  NCAC  2D  .1418.  A  detailed  list 
identifies  the  sources  covered  under  this 
Rule  and  gives  the  basic  emission 
limitations.  The  rule  allows  adjustments 
to  be  made  to  the  basic  emission 
limitations  to  account  for  engine 
efficiency  and  details  which  mo|utoring 
procedures  to  use.  The  facilities  that 
contain  sources  affected  by  the  IC 
engine  rule  are  Transcontinental  Gas 
Pipeline  Company.  Station  160.  in 
Rockingham  county.  Transcontinental 
Gas  Pipeline  Company,  Station  150,  in 
Iredell  county,  and  Transcontinental 


Gas  Pipeline  Company,  Station  15S,  in 
Davidson  county.  The  rule  requires  IC 
engines  to  reduce  emissions  by  90 
percent.  These  IC  engines  are  not  part  of 
the  NOx  budfiet  trading  program. 

North  Carolina's  submittal 
demonstrates  that  the  Phase  I  and  n 
emissions  budgets  established  by  EPA 
in  the  March  2,  2000,  notice  (65  FR 
11222)  will  be  met.  North  Carolina's 
NOx  budget  trading  program  emissions 
budget  includes  reductions  based  upon 
an  I/M  reduction  credit.  This  credit  is 
generated  by  North  Carolina  through  the 
implementation  of  an  expanded  (I/M) 
Motor  Vehicle  Program.  With  the  use  of 
the  Mobile  5B  model.  North  Carolina 
has  calculated  that  it  will  have  a 
reduction  credit  to  help  ofbet  emissions 
from  EGU  and  non-EGU  sources. 

North  Carolina's  SIP  submittal 
demonstrates  that  the  Phase  I  and  Phase 
n  NOx  emission  budgets  established  by 
EPA  vrill  be  met  as  follows: 

To  determine  its  total  emissions 
budget  tor  2007,  North  Carolina  added 
the  total  emissions  for  affected  EGUs.     . 
combustion  turbines  (combustion 
turbine  serving  a  generator  with  a 
nameplate  capacity  greater  than  25 
megawatts  electrical  and  selling  any 
'amount  of  electricity),  affected  non- 
EGUs  (those  fossil  fbel-fired  industrial 
boilers  with  a  maximum  design  heat 
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input  greater  than  250  million  Btu  per 
hour),  and  internal  combustion  engines 
(including  (1)  rich  bum  stationary  IC 
engines  rated  at  equal  or  greater  than 
2,400  brake  horsepower,  (2)  lean  bum 
stationary  IC  engines  rated  at  equal  or 
greater  than  2,400  brake  horsepower,  (3) 
diesel  stationary  IC  engines  rated  at 
equal  or  greater  than  3,000  brake 
horsepower,  and  (4)  duel  fuel  stationary 
IC  engines  rated  at  equal  or  greater  than 
2,400  brake  horsepower).  North  Carolina 
then  subtracted  from  this  sum  the  I/M 
reduction  credit  which  was  gained  &t>m 
the  implementation  of  its  expanded  I/M 
Motor  Vehicle  Program,  incorporating 
the  On-Board  Diagnostic  testing 
procedure.  The  difference  between  the 
allocations  distributed  to  the 
participants  in  the  trading  program  and 
the  total  allocations  available  is  the 
amount  of  the  allocations  available  for 
new  sources. 

North  Carolina  then  used  the  totals 
allocated  to  the  State  in  the  March  2, 
2000  Federal  R^jisler  Notice  (65  FR 
11222)  for  area  sources,  nonroad  mobile 
sources,  and  highway  mobile  sources. 
The  remaining  emissions  for  North 
Carolina  were  classified  as  non-affected 
point  sources  (soiirces  which  are  not 
required  to  implement  any  controls 
based  on  the  NOx  SIP  Call) 


Source  category 


EGUs  

Ktoo-EGUs 

New  PermMed  CTs 

Kj  CnQWieS  

I/M  neductton  CfedH 

CradN  AvaiUbie  for  New  Growtti 

NofvAllecled  PoM  Souroes 

Area  Souroes 

Nor>-road  Souroea 

HigNtay  Sources 

Total 


EPA  2007  NOx 

budget  emissions 

(tons/season) 


31,821 
26,434 


11.067 
22,005 
73,695 


165.022 


North  Carolina 
2007  NOx  budget 


(tons/season) 


31,451 

2,205 

976 

352 

(4,386) 

3,306 

24,350 

11,067 

22,005 

73,695 


165,022 


In  the  event  that  the  North  Carolina 
NOx  budget  is  inconsistent  with  the 
final  bucket  promulgated  by  EPA  in  the 
Phase  n  notice.  North  Carolina  will 
revise  its  SIP,  as  clarified  in  the  March 
21,  2001  letter. 

C.  What  Is  the  Compliance  Supplement 
Pool? 

To  provide  additional  flexibility  for 
complying  with  emission  control 
requirements  associated  Mrith  the  NOx 
SIP  Call,  the  final  NOx  SIP  Call  rule 
provided  each  affected  state  with  a 


compliance  supplement  pool.  The 
compliance  supplement  pool  is  a 
quantity  of  NOx  allowances  that  may  be 
'  used  to  cover  excess  emissions  from 
soiut»s  that  are  unable  to  meet  control 
requirements  during  the  2004  and  2005 
ozone  season.  Allowances  from  the 
compliance  supplement  pool  will  not  be 
valid  for  compliance  past  the  2005 
ozone  season.  The  NOx  SIP  Call 
included  these  provisions  in  order  to 
address  commenters'  concerns  about  the 
possible  adverse  effect  that  the  control 
requirements  might  have  on  the 


reliability  of  the  electricity  supply  or  on 
other  industries  required  to  install 
controls  as  the  result  of  a  state's 
response  to  the  NOx  SIP  Call. 

A  state  may  issue  some  or  all  of  the 
compliance  supplement  pool  via  two 
mechanisms.  First,  a  state  may  issue 
some  or  all  of  the  pool  to  sources  that 
establish  a  baseline,  monitor  according 
to  part  75,  and  demonstrate  NOx 
reductions  in  an  ozone  season  beyond 
any  applicable  requirements  of  the 
Clean  Air  Act  after  September  30, 1999, 
and  before  May  31.  2004.  (i.e.,  early 


reduction  credits).  This  allows  sources 
that  cannot  install  controls  prior  to  May 
31,  2004,  to  purchase  other  sources' 
early  reduction  credits  in  order  to 
comply.  Second,  a  state  may  issue  some 
or  all  of  the  pool  to  sources  that 
demonstrate  a  need  for  an  extension  of 
the  May  11,  2004,  compliance  deadline 
due  to  undue  risk  to  the  electricity 
supply  or  other  industrial  sectors,  and 
where  early  reductions  are  not  available. 
See  40  CFR  51.121(e)(3).  Carolina  Power 
and  Light  Co.  and  Duke  Power  Co.  have 
opted  to  participate  in  the  early 
reduction  credit  program. 

Rule  .1422,  Compliance  Supplement 
Pool  and  Early  Emission  Reduction 
Credits  sets  out  the  procedures  for 
allocating  the  compliance  supplement 
pool  under  40  CFR  51.121(e)(3). 
Allocations  are  given  based  on  early 
reductions.  Carolina  Power  and  Light 
and  Duke  Power  Company  are  the  only 
sources  eligible  for  these  allocations.  To 
receive  the  compliance  supplement  pool 
allocations,  the  companies  must 
dociunent  a  reduction  in  emissions  of 
nitrogen  oxides  between  September  30, 
1999  and  May  1,  2003.  North  Carolina's 
rule  gives  the  allocations  to  the  two 
companies  up  front.  The  two  utility 
companies  are  required  to  submit 
interim  reports  in  2001  and  2002 
containing  information  related  to  early 
reductions.  The  rule  contains 
procedures  used  to  reduce  the 
allocations  for  Carolina  Power  and  Light 
Co.  and  Duke  Power  Co.  if  either  or  both 
do  not  earn  enough  early  reductions  to 
cover  the  allocated  compliance 
supplement  pool  credits.  The  rule  also 
provides  procedures  for  using  the 
credits  in  2003,  since  North  Carolina 
sources  are  subject  to  the  126  Rule. 
However,  since  EPA  has  finalized  a  rule 
harmonizing  the  compliance  dates  for 
section  126  and  the  NOx  SIP  Call,  this 
section  is  moot. 

D.  What  Is  the  New  Source  Set-Aside 
Program? 

North  Carolina's  SIP  provides  for  new 
source  set-asides.  ISA  NCAC  2D  .1421. 
Allocation  for  New  Growth  of  Major 
Point  Sources.  The  Rule  establishes  an 
allocation  pool  from  which  emission 
allocations  of  nitrogen  oxides  may  be 
allocated  to  soiurces  permitted  after 
October  31,  2000.  It  also  establishes 
procedures  for  requesting  allocations 
and  for  approving  allocations.  Eligible 
sources  are  EGUs  greater  than  25 
megawatts  electrical  non-EGUs  with  a 
maximum  design  heat  input  greater  than 
250  million  Btu  per  hour.  The  request 
cannot  exceed  the  lesser  of  the 
estimated  emissions  during  the  ozone 
season  or  estimated  allowable  emissions 
during  the  ozone  season.  This  section 


includes  the  procedures  for  approving  a 
request  for  allowance  allocations  and 
allocating  allowances,  and  describes  the 
procediu«  for  determining  preliminary 
allowance  allocations.  (The  preliminary 
emission  allocation  is  primarily  for  the 
source's  planning  purposes  and  is  not 
reported  to  the  EPA.)  The  procedures  for 
determining  the  final  emission 
allocations  are  also  included.  This 
determination  is  made  at  the  end  of  the 
season  so  that  the  allocation  that  the 
source  receives  offsets  its  actual 
emissions.  The  source  receives  the 
lesser  of  its  actual  emissions,  its 
allowable  emissions,  and  its  preliminary 
allocation  from  the  new  source 
allocation  pool.  The  Director  is  required 
to  issue  final  allocations  and  to  notify 
the  source  and  EPA  of  the  final 
allocations  issued  by  November  1,  and 
also  to  make  available  credits  frx>m  the 
1/M  motor  vehicle  program  to  the  new 
soiuce  allocation  pool  each  year 
beginning  in  2008.  Any  remaining 
allowances  in  the  new  source  allocation 
pool  are  carried  over  to  the  next  ozone 
season.  Once  a  source  has  made  a 
request  for  a  new  source  allocation,  it 
does  not  have  to  resubmit  that  request 
in  following  years.  However,  once  a 
soiuYie  receives  an  allowance  allocation 
under  15A  NCAC  2D  .1420,  it  is  no 
longer  eligible  for  an  allocation  imder 
15A  NCAC  2D  .1421. 

m.  Proposed  Action 

EPA  is  proposing  to  approve  North 
Carolina's  SIP  revision  consisting  of  its 
NOx  reduction  and  trading  program, 
which  was  submitted 'on  September  16, 
2001.  EPA  finds  that  North  Carolina's 
submittal  is  fully  approvable  because  it 
meets  the  both  the  Phase  I  and  Phase  II 
requirements  of  the  NOx  SIP  Call. 

What  Is  the  Relationship  of  Today's 
Proposal  to  EPA's  Findings  Under  the 
Section  126  Rule? 

In  the  April  30,  2002,  Federd 
Register  document  (67  FR  21522),  EPA 
reset  the  EGU  compliance  date  and 
other  related  dates,  such  as  the 
monitoring  certification  date,  imder  40 
CFR  part  97,  also  known  as  the  section 
126  rule.  The  EPA  also  reset  the  dates 
for  non-EGU  sources  to  match  the  new 
date  for  EGUs.  The  new  compliance 
date  is  May  31,  2004.  The  piupose  of  the 
April  30,  2002,  document  was  to  realign 
the  section  126  Rule  with  the  NOx  SIP 
Call. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 


Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  "  (66  FR  28355.  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  imfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
proposes  to  approve  a  state  mle 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  mle  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
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that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

UM  of  Subteds  in  40  CFR  Put  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  lune  12.  2002. 
A.  Stanley  Maiburg. 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  02-15876  Filed  6-21-02:  8:45  am] 


ROCRAL  COMMUMCATIONS 

47  cm  Part  73 

(DA  (B-1344;  MB  Oodwl  No.  02-141; 
104at) 


Havaiit  Capa  Chariaa,  Exmora,  VA 

AOINCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


t:  This  dociunent  requests 
comment  on  a  petition  for  rulemaking 
filed  on  behalf  of  Commonwealth 
Broadcasting,  LIX],  licensee  of  Station 
WEXM(FM).  Exmore,  Virginia,  and 
Sinclair  Telecable,  d/b/a  Sinclair 
Communications,  licensee  of  Station 
WROX-FM,  Cape  Charles,  Virginia  the 
proposing  the  reallotment  of  Channel 
291 B  from  Exmpre  to  Belle  Haven, 
Virginia  as  the  community's  first  local 
aural  transmission  service,  and 
modification  of  Sution  WEXM(FM)'s 
license  to  reflect  the  change  of 
community.  Station  WEXM  is  licensed 
on  Channel  291A,  but  was  granted  a 
construction  permit  by  one-step 
application  to  upgrade  to  Channel  291B 
at  Exmore  (File  No.  BMPH- 
20O10502AAR).  See  66  FR  50576 
(October  4.  2001).  The  petition  also 
requests  reallotment  of  Channel  241B 
from  Cape  Charles  to  Exmore,  Virginia 
and  the  modification  of  Station  WROX's 
license  to  reflect  the  change  of 
community.  Channel  291 B  can  be 
allotted  at  Belle  Haven  at  petitioner's 
requested  site  8.5  kilometers  (5.3  miles) 


west  of  the  commimity  at  coordinates 
NL  37-31-46  and  WL  75-54-44. 
Channel  24 IB  can  be  allotted  at  Exmore 
at  a  site  29.4  kilometers  (18.2  miles) 
southwest  of  the  community  at 
coordinates  NL  37-18-02  and  WL  75- 
59-05. 

DATES:  Conunents  must  be  filed  on  or 
before  July  29,  2002,  and  reply 
conunents  on  or  before  August  13,  2002. 
A00RE88CS:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  &>mments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Howard  M.  Weiss, 
Allison  Shapiro,  Fletcher,  Heald  & 
Hildreth  P.L.C.  1300  North  17th  Street, 
11th  Floor  Arlington,  VA  22209. 
TOR  FURTHOt  tlFOfNIATION  CONTACT: 
Victoria  M.  McCauley,  Media  Bureau, 
(202) 418-2180. 

8UPPLEMOITARY  mroRMATlON:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  No. 
02-141.  adopted,  May  29.  2002,  and 
released  June  7. 2002.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
n,  CY-A257,  445  Twelfth  Street,  SW., 
Washington,  DC.  This  document  may 
also  be  purchased  bom  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II.  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  or  via  e-mail 
qualexint9aol.coi\ 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  frt>m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chauonel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Lial  of  Sabfecti  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 


Authority:  47  U.S.C.  154,*  303.  334  and  336. 


1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 


173.202    [Ar 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  adding  Belle  Haven,  Channel  291B, 
removing  Cape  Charles,  Channel  241B, 
and  removing  Channel  291 B  and  adding 
241B  at  Exmore. 

Federal  Communications  Commission. 
John  A.  Karousoa, 

Assistant  Chief,  Audio  Division.  Office  of 
Broadcast  License  Policy,  Media  Bureau. 
(FR  Doc.  02-15669  Filed  6-21-02;  8:45  am) 
■LUNQ  COM  Snt-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  76 

[MM  Dodwt  No.  96-204;  DA  02-1025] 

En  Banc  Naaring  on  Broadcast  snd  • 
CaMa  EEO  Rulaa  and  Pollelaa 

AOCNCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

StIMMARY:  On  May  3.  2002,  the 
Commission  released  a  public  notice 
announcing  the  June  24,  2002,  en  banc 
hearing  to  disciiss  issues  and  views  on 
the  Commission's  proceeding  to 
promulgate  new  broadcast  and  cable 
equal  employment  opportunity  (EEO) 
rules.  The  intended  effect  of  this  action 
is  to  make  the  public  aware  of  the 
Commission's  en  banc  hearing. 

DATES:  The  en  banc  hearing  will 
convene  frt>m  10  a.m.  to  1  p.m.  on  June 
24,  2002. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC,  in  the  Commission 
Meeting  Room  (Room  TW-C30S). 
FOR  FURTHER  StTORMATION  CONTACT: 
Le%vis  Pulley,  Media  Bureau,  Policy 
Division.  (202)  418-1450. 
SUPPLEMENTARY  MFORMATKM: 

1.  By  Public  Notice  dated  and 
released  May  3,  2002.  the  Federal 
Conununications  Commission 
announced  that  it  will  hold  an  en  banc 
hearing.  The  purpose  of  the  en  banc  is 
to  assist  the  Commission  in  its 
examination  of  the  EEO  rules  applicable 
to  broadcast  and  cable  entities.  In 
January  2001,  the  District  of  Columbia 
Circuit  Court  of  Appeals  vacated  the 
rules  as  unconstitutional,  finding  them 
insufficiendy  tailored  to  address  the 
Commission's  efforts  to  prohibit  race 
and  gender  discrimination  in  broadcast 
and  cable  employment.  Following  the 
court's  decision,  the  Coounission 
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suspended  enforcement  of  its  EEO 
program  outreach  and  dissemination 
rules. 

2.  The  en  banc  will  feature  industry 
professionals  representing  both  small 
and  large  broadcasters  and  cable 
entities,  academicians,  as  well  as 
representatives  from  trade  associations 
and  the  public  interest  sector. 

3.  The  en  banc  is  open  to  the  public 
and  seating  will  be  available  on  a  first 
come,  first  served  basis.  Internet  users 
may  listen  to  the  real-time  audio  feed  of 
the  hearing  via  the  Internet  in  Real 
Audio/Red  Video  format  http:// 
www.fcc.gov/realaudio/. 

Federal  Communications  Commission. 

W.  Kenneth  Ferree, 

Chief,  Media  Bureau. 

(FR  Doc.  02-15894  Filed  6-19-02;  4:18  pm] 

MLUNG  CODE  6712-01-^ 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

{Doclwt  No.  020606142-2142-02;  I.D. 
041802F] 

RIN0648-AP39 

Pacific  Coast  Groundfish  Fishery; 
Exparimentai  Setnet  Sabiefish 
Landings  To  Qtisiify  Limited  Entry 
Ssbiaflsh-Endorsad  Permits  for  Tier 
Assignment 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for  . 

comments. 

SUMMARY:  NMFS  proposes  this  rule  to 
revise  sabiefish  tier  qualifications  for 
the  limited  entry,  fixed  gear,  primary 
sabiefish  fishery.  The  proposed  rule 
would  amend  tier  qualifications  to 
include  sabiefish  landings  taken  under 
the  provisions  of  an  exempted  fishing 
permit  (EFP)  from  1984-1985  with 
setnet  gear  north  of  38°  N.  lat.  Setnet 
EFP  landings  would  be  added  to  the 
ciurent  pot  (trap)  and  longline  landings 
to  qualify  a  sablefish-endorsed  permit 
for  its  tier  assignment.  This  action  is 
intended  to  recognize  historical 
sabiefish  landings  made  by  current 
primary  season  participants. 
DATES:  Comments  must  be  submitted  in 
writing  by  July  24,  2002. 
ADDRESSES:  Send  comments  to  D.  Robert 
Lohn,  Regional  Administrator, 
Northwest  Region,  NMFS.  7600  Sand 


Point  Way  NE,  Seattle,  WA  98115  or 
Rod  Mclnnis,  Acting  Regional 
Administrator,  Southwest  Region, 
NMFS.  501  West  Ocean  Blvd..  Suite 
4200.  Long  Beach,  CA  90802-4213. 
Copies  of  the  environmental 
assessment/regulatory  impact  review/ 
initial  regulatory  flexibility  analysis 
(EA/RIR/IRFA)  for  this  action  are 
available  fi'om  Donald  Mclsaac, 
Executive  Director,  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier  or  JamieJ[k)en 
(Northwest  Region,  NMFS),  phone:  206- 
526-6140;  fax:  206-526-6736;  and 
email:  yvonne.dereynier@noaa.gov, 
lamie.goen@noaa.gov ;  or  Svein  Fougner 
(Southwest  Region.  NMFS),  phone:  562- 
980-4040;  fax:  562-980-4047;  and 
email:  svein.fougner@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

This  proposed  rule  is  available  on  the 
Government  Printing  Office's  website  at 
http://www.access.gpo.gov/su_jdocs/ 
aces/acesl40.html. 

NMFS  is  proposing  this  rule  based  on 
a  recommendation  of  the  Pacific  Fishery 
Management  Council  (Coimcil),  under 
the  authority  of  the  Pacific  Coast 
Groimdfish  Fishery  Management  Plan 
(FMP)  and  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  The 
background  and  rationale  for  the 
Council's  recommendation  are 
discussed  subsequently  in  this 
preamble.  Additional  information  is 
available  in  the  EA/RIR/IRFA  prepared 
by  the  Council  for  this  action.  Detailed 
information  regarding  the  management 
history  of  the  limited  entry,  fixed  gear, 
sablefish-endorsed  fishery,  includhig 
the  3-tier  program  is  available  in  the 
preamble  to  the  3-tier  proposed  rule  at 
63  FR  19878,  April  22,  1998. 

Background   . 

The  Pacific  Coast  Groundfish  FMP, 
established  in  1982,  directs  groimdfish 
management  in  Federal  waters  off 
Washington,  Oregon  and  California.  The 
Federal  regulations  at  50  CFR  part  660, 
subpart  G^nd  the  annual  specifications 
and  management  measures  published  in 
the  Federal  Register  implement  the 
Pacific  Coast  groundfish  FMP.  Diu-ing 
the  last  20  years,  groundfish 
management  has  been  through  many 
changes  including  allocations  of 
particular  stocks,  season  scheduling, 
areas  fished  and  gears  used. 

Sabiefish  [Anoplopoma  fimbria),  also 
known  as  "blackcod,"  is  one  of  the  most 


valuable  groundfish  species  on  the 
Pacific  Coast.  Because  of  its  value, 
management  decisions  affecting  the 
harvest  of  sabiefish  can  be  contentious. 
In  the  past,  the  Council  has  made 
several  sabiefish  management  decisions 
including  allocation  among  different 
sectors  of  the  fleet.  Within  the  last 
decade,  NMFS  and  the  Coimcil  have 
made  major  changes  in  the  allocation 
structure  of  the  commercial  sabiefish 
fishery  by  creating  a  limited  entry 
program,  sabiefish  endorsements,  and  a 
tiered  quota  system. 

Sabiefish  Setnet  EFPs 

When  the  FMP  was  implemented  in 
1982,  the  Council  banned  the  use  of 
setnet  gear  (a  buoyed  and  anchored 
gillnet  or  trammel  net)  to  target  any 
groundfish,  including  sabiefish,  north  of 
38°  N.  lat.  The  decision,  based  on 
limited  scientific  data,  was  made 
primarily  to  reduce  social  conflicts  over 
possible  salmon  bycatch  in  the 
groundfish  setnet  fisheries.  In  addition 
to  the  Council's  concerns  about  salmon 
bycatch.  the  Council  was  concerned 
over  the  lack  of  information  on  other 
incidentally  caught  species,  the  ability 
of  setnets  to  fish  indefinitely  if  lost  or 
unattended,  the  complications 
associated  with  adding  another  gear 
tj^e  to  an  already  complex  fishery,  the 
fact  that  the  fishery  is  heavily 
capitalized,  and  the  history  of  conflict 
between  mobile  and  fixed  gears.  When  _ 
the  Council  decided  to  ban  setnet  gear 
for  groundfish  north  of  38°  N.  lat. 
because  of  these  concerns,  NMFS 
approved  the  ban  but  also  approved  an 
eIfP  in  that  area  in  1982  to  collect  more 
scientific  information  about  the  gear's 
operations. 

The  FMP  specifies  that  EFPs  may  be 
issued  to  authorize  fishing  that  would 
otherwise  be  prohibited.  EFPs  gather 
information  intended  to  promote 
increased  use  of  underutilized  species, 
realize  the  expansion  potential  of  the 
groundfish  fishery,  and  increase  the 
harvest  efficiency  of  the  fishery 
consistent  with  the  Magnuson-Stevens 
Act  and  the  FMP. 

From  1982-1985.  NMFS  issued  EFPs 
to  harvest  sabiefish  with  setnet  gear, 
including  the  use  of  setnet  gear  north  of 
38°  N.  lat.  The  purpose  of  setnet  EFPs 
was  to  study  the  use  of  setnet  gear  as  a 
possible  allowable  gear  type  under  the 
FMP  and  to  explore  the  validity  of  the 
Council's  concerns  in  prohibiting  the 
gear  north  of  38°  N.  lat.  NMFS  issued 
the  permits  to  get  information  on  the 
use  of  setnets  to  harvest  sabiefish  and  to 
evaluate  gear  conflicts  with  other 
fisheries,  gear  loss,  and  incidental 
harvest  of  salmon,  halibut,  other 
groundfish  species,  marine  mammals 
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and  birds.  At  the  Council's  March  1986 
meeting,  the  Council  recommended  that 
NMFS  not  issue  setnet  EFPs  beginning 
in  1986  because  enough  information 
had  been  gathered  on  setnets  over  the  4 
years  from  1982-1985  to  validate  their 
reasons  for  the  ban  on  setnet  gear  north 
of  38"  N  lat.  After  considering  the 
Council's  recommendation.  NMFS 
decided  not  to  issue  any  setnet  EFPs 
after  1985. 

Sdileflsh  Allocation 

Since  1987.  the  Council  has  allocated 
the  annual  sablefish  harvest  between 
trawl  gear  and  nontrawl  gear.  In  the 
nontrawl.  or  fixed  gear,  sector  there  are 
two  operationally  distinct  gear  types, 
pot  (trap)  and  longline.  that  compete  for 
the  nontrawl  sablefish  harvest 
allocation.  From  1987-1994.  both 
sectors,  trawl  and  nontrawl.  continued 
to  be  open  access  fisheries  where  an 
unlimited  number  of  vessels  could  enter 
the  fishery. 

The  Council  created  a  limited  entry 
program  (57  FR  54001.  November  16. 
1992)  beginning  in  1994  that  split  the 
commercial  allocation  between  open 
access  and  limited  entry  fleets.  Limited 
entry  program  qualifications  were  based 
on  vessel  catch  nistories  using  trawl, 
longline  or  pot  gear  from  1984-1988 
(known  as  tne  "window  period"). 
Qualifying  requirements  varied  for  the 
gear  types,  from  5  to  17  separate  days 
of  landins  at  least  500  lb  (227  kg)  of 
noundfiui  during  the  window  period. 
Depending  on  landings  made  and  gear 
types  used,  limited  entry  permits  were 
issued  with  gear  endorsements, 
allowing  vessels  to  participate  in  the 
groundnsh  fisheries  with  trawl,  longline 
or  pot  gear.  Only  trawl,  longline  and  pot 
gear  were  eligible  for  gear  endorsements 
in  the  limited  entry  program.  Even 
though  setnet  gear  is  a  stationary  or 
"fixed  gear"  like  longline  and  pot  gear. 
NMFS  and  the  Council  did  not  allow 
setnet  gear  in  the  limited  entry  program 
because  it  had  been  prohibited  in  the 
FMP  north  of  38°  N  lat.  EFP  setnet 
landing*  were  not  a  major  issue  when 
establishing  the  limited  entry  program, 
since  most  longline  and  pot  vessels  %vith 
a  histwy  in  the  groimdfish  fishery  easily 
met  the  qualifying  reauirements  at  some 
point  during  the  window  period. 

The  Council  first  considered  whether 
to  include  sablefish  landings  under  an 
EFP  during  Council  deliberations  in 
April  1994  on  Amendment  8  to  the 
FMP.  Amendment  8  was  intended  to 
create  an  individual  quota  system  for 
West  Coast  sablefish  and  halibut.  The 
Council-preferred  alternative  for 
Amendment  8  included  EFP  setnet 
landings  as  fixed  gear  landings,  along 
with  landings  from  longline  and  pot 


gear,  to  coimt  toward  a  vessel's  fixed 
gear  sablefish  catch  history.  However, 
the  Coiucil  tabled  Amendment  8  in 
October  1994. 

After  Amendment  8  was  tabled,  the 
Council  created  Amendment  9  to 
restrict  participation  in  the  limited  entry 
fixed  gear  fishery.  In  1997,  Amendment 
9  to  the  FMP  again  changed  the 
allocation  structure  of  the  fishery  (62  FR 
34670,  June  27, 1997)  by  requiring  that 
limited  entry  fixed  gear  vessels  qualify 
for  a  sablefish  endorsement  to 

!>articipate  in  the  primary  teblefish 
ishery.  The  sablefish  endorsement 
Sialifying  criteria  were  at  least  16.000 
(7.257kg)  bf  Council-managed 
sablefish  caught  with  longline  or  pot 
gear  in  any  one  year  frt)m  1984-1994. 
Again,  including  landings  with  setnet 
gear  under  the  provisions  of  an  EFP  as 
a  qualifying  requirement  was  not  an 
issue  for  sablefish  endorsement 
applicants,  since  fixed  gear  vessels  with 
a  l^ory  of  participation  in  the 
groundnsh  fishery  easily  met  the  low 
poundage  requirements. 

Sablefish  a-Tler  System 

Over  time,  sablefish  fleet 
capitalization  increased  and  the  Council 
needed  to  set  ever-shorter  regular 
seasons  to  control  catch  levels.  The 
primary  sablefish  season  in  1996  was 
only  5  days  long,  an  intense  "derby" 
fishery.  A  "derfa^"  fishery  is  a  short 
competition  with  no  trip  or  cumulative 
landing  limits.  The  Council  considered 
the  sablefish  derby  to  be  hazardous 
because  it  gave  fishers  strong  incentives 
to  stay  on  die  ocean  during  bad  weather, 
working  at  sea  with  heavy  machinery 
and  little  or  no  sleep  throughout  the 
season.  Amendment  14  (66  FR  41152. 
August  7,  2001)  has  recenUy  eliminated 
the  sablefish  derby  by  extending  the 
season  to  2.5  months  in  2001  and  a  7 
month  season  in  2002. 

In  1998,  the  Council  further 
subdivided  the  allocation  structure  of 
the  limited  entry,  fixed  gear,  sablefish- 
endorsed  primary  sablefish  fishery  into 
3  tiers  (63  FR  38101,  July  15, 1998).  The 
3-tier  system  was  intended  to  recognize 
historical  and  more  recent  participation 
and  investment  in  the  fixed  gear 
sablefish  fishery  while  eliminating  the 
traditional  derby  style  management 
system. 

Permit  owners  were  divided  into  3 
separate  tiers  based  on  permit  catch 
history  using  longline  or  pot  gear 
between  1984-1994.  To  qualify  for  Tier 
1,  the  highest  tier,  a  permit  had  to  be 
associated  with  at  least  898.000  lb 
(407,326  kg)  of  cumulative  sablefish 
landings.  To  qualify  for  Tier  2.  a  permit 
had  to  be  associated  with  between 
897,999  lb  (407,326  kg)  and  380.000  lb 


(172,365  kg)  of  cumulative  sablefish 
landings.  Permits  with  ciunulative 
sablefish  landings  below  380,000  lb 
(172,365  kg),  but  which  had  qualified 
for  sablefish  endorsements,  were  placed 
in  Tier  3.  Because  the  qualifying 
requirements  for  the  3-tier  system 
ranked  participants  for  futiue  harvest 
allocation  based  on  high  ciuiulative 
landings,  participants  had  an  incentive 
to  try  to  qualify  for  as  high  a  tier 
assignment  as  possible  in  order  to 
increase  their  futiire  economic  returns 
from  the  fishery. 

Setnet  i-*nHlnp  as  Tier  Qualificatioiis 

After  the  3-tier  system  was 
implemented  in  1998,  the  Council 
realized  it  had  overlooked  the  setnet 
issue.  For  the  first  time  since 
Amendment  8  was  tabled,  a  permit 
owner  brought  the  setnet  issue  to  the 
attention  of  NMFS  and  the  Council 
during  implementation  of  the  3-tier 
prtMram. 

NMFS  notified  sablefish-endorsed 
permit  owners  of  their  tier  assignment 
by  a  "letter  of  qualification."  If  a  permit 
owner  believed  that  he  qualified  for  a 
different  tier,  he  had  30  days  to  submit 
evidence  to  NMFS.  NMFS  then 
reviewed  the  evidence  and  issued  a 
"letter  of  determination"  stating 
whether  the  permit  owner's  tier 
assignment  had  been  revised. 

In  this  case,  a  permit  owner 
challenged  a  tier  assignment,  stating 
that  the  EFP  setnet  landings  should 
have  been  included  in  the  fixed  gear 
catch  history  as  had  been  intended  with 
Amendment  8.  NMFS  disapproved  the 

Ermit  owner's  request  because  setnet 
idings  were  never  considered  for  the 
3-der  program.  The  permit  owner  then 
took  the  issue  before  the  Council  in 
September  1996.  llie  Council  members 
requested  a  decision  package  from  the 
Council  staff  and  the  Northwest  Region 
(Region)  for  the  setnet  issue  in  June 
1999  but,  due  to  the  Council's  and  the 
Region's  busy  schedules  and  agenda 
priorities,  no  action  was  taken  on  the 
issue  of  including  EFP  setnet  landings 
in  the  qualification  requirements  for  tier 
assignment  until  the  June  2001  Council 
meeting. 

In  the  case  of  the  setnet  fishery  north 
of  38°  N.  lat.,  fishing  under  the  EFP 
during  1984-1985  diverted  some  vessels 
bom  historical  participation  in  the  pot 
or  lonj^e  sablefish  fishery.  If  those 
vessels  had  not  participated  in  the 
setnet  EFP  and  had  fished  for  sablefish 
with  pot  or  longline  gear  during  1984- 
1985  as  usual,  the  vessels  may  have 
qualified  for  a  hi^er  tier  assignment 

In  order  to  resolve  this  discrepancy 
equitably  and  not  discourage  future 
participation  in  EFPs,  the  Cotmcil 
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recommended  that  NMFS  include  EFP 
setnet  landings  from  1984-1987  in  the 
qualifying  requirements  for  tier 
assignment.  However,  NMFS  did  not 
issue  any  setnet  EFPs  after  1985. 
Therefore,  NMFS  proposes  to  amend  the 
regulations  at  50  CFR  part  660  to 
include  landings  of  sablefish  taken  with 
setnet  gear  nordi  of  38°  N.  lat.  under  the 
provisions  of  an  EFP  issued  by  NMFS  in 
1984-1985  when  determining  tier 
qualifications  for  permits  that  already 
have  a  sablefish  endorsement. 

Housekeeping  Corrections  to  50  CFR 
Part  660 

NMFS  proposes  a  technical  correction 
to  50  CFR  part  660  Subpart  A.  Subpart 
B.  Subpart  C.  Subpart  D.  Subpart  E, 
Subpart  F.  Subpart  G.  and  Subpart  H 
that  would  correct  an  outdated  title  of 
an  agency  official. 

NMFS  proposes  technical  corrections 
to  the  groundfish  regulations  at  50  CFR 
part  660.  The  first  correction  adds 
clarifying  language  to  §  660.323(a)(4)(vi] 
to  connect  activities  authorized  under 
other  paragraphs,  such  that  if  a  whiting 
reapportionment  authorized  under 
§  660.323(a)(4)(iv)  were  to  occur,  the  re- 
opening of  primary  whiting  season 
described  at  §660.323(a)(3)(i)  is 
included  in  the  list  of  Federal  actions  to 
be  announced  at  §  660.323(a)(4)(vi).  The 
second  correction  updates  the  title  of  an 
agency  official  referenced  in 
§  660.324(d)  and  §  660.350(b)(3).  The 
third  correction  amends  a  cross 
reference  in  §  660.324(f),  and 
§  660.325(d)(2)  and  (e){l}.  These 
housekeeping  corrections  are  technical 
amendments  to  the  groundfish 
regulations  and  will  not  change  the 
effect  of  the  regulations  on  fisheries 
entities  or  resources. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866. 

Ine  Council  prepared  an  IRFA  that 
describes  the  economic  impact  this^ 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  A  description  of  the 
action  and  why  it  is  being  considered 
are  contained  in  the  preamble  of  this 
proposed  rule  and  in  the  SUMMARY 
section  of  the  preamble.  A  summary  of 
the  analysis  on  the  proposed  action 
(preferred  alternative  follows):' 

A  fish  harvesting  business  is 
considered  a  small  entity  by  the  Small 
Business  Administration  (SBA)  if  it  has 
annual  receipts  not  in  excess  of  $3.5 
million.  All  of  the  permit  owners  and 
vessels  in  the  Pacific  Coast  limited 
entry,  fixed  gear  fleet  are  considered 
small  entities  under  SBA  standards.  All 
164  limited  entry,  fixed  gear,  sablefish- 


endorsed  permits  in  the  fleet  are  owned 
by  small  entities. 

Of  the  499  limited  entry  pennits  in 
the  West  Coast  groundfish  fishery,  164 
pennits  have  fixed  gear,  sablefish 
endorsements.  Among  those  164 
sablefish-endorsed  permits,  2 
participated  in  the  setnet  EFP  for 
sablefish  between  1984-1985.  By 
including  setnet  landings  in  the 
qualifying  requirements  for  tier 
assignments,  1  of  these  pennits  is 
expected  to  move  up  irom  Tier  2  to  Tier 
1.  Tier  1  has  the  highest  sablefish 
landing  limits  of  the  three  tiers.  The 
other  permit  associated  with  a  vessel 
that  participated  in  the  1984 1985  setnet 
EFP  fisheries  already  has  a  Tier  1 
assignment.  This  proposed  rule  will  not 
allow  new  entrants  to  qualify  for  the 
limited  entry  program  or  sablefish 
endorsements.  Nor  will  it  change  the 
allocation  of.the  sablefish  optimum 
yield  (OY)  among  the  fishery  sectors, 
including  the  limited  entry  fixed  gear 
sablefish-endorsed  fleet.  What  will 
change  is  the  amount  of  the  limited 
entry  fixed  gear  sablefish-endorsed 
fleet's  OY  that  each  permit  in  the  tier 
system  receives,  due  to  a  change  in  the 
number  of  permits  in  each  tier. 

Based  on  expected  cumulative  limits 
for  2001  and  average  prices  bom  2000, 
moving  1  permit  from  Tier  2  up  to  Tier 
1  will  increase  that  permit's  cumulative 
primary  sablefish  limit  by  120  percent 
and  increase  the  sablefish  ex-vessel 
value  for  the  permit  an  additional 
$51,942.  Consequently,  the  limits  for  all 
other  163  tiered  permits  will  decrease 
by  0.76  percent.  The  projected  change  in 
ex-vessel  value  of  landed  sablefish  from 
a  0.76  percent  decrease  in  permit  limits 
are  decreases  of  $737  for  each  of  the  27 
Tier  1  permits,  $335  for  each  of  the  42 
Tier  2  permits  and  $191  for  each  of  the 
94  Tier  3  permits.  Overall,  the  change  in 
permit  value  due  to  this  proposed  rule 
is  expected  to  be  minimal. 

In  addition,  the  effect  on  private 
sector  efficiency  is  not  likely  to  be 
significant.  Over  the  long  term,  in  the  3- 
tier  permit  stacking  system,  like 
individual  transferable  quotas,  permit 
owners  will  likely  have  a  tendency  to 
transfer  permits  to  more  efficient 
producers,  thus  absorbing  the 
inefficiency,  if  any.  that  results  from  one 
permit  shifting  tiers.  For  the  public 
sector,  no  effect  is  expected  on 
enforcement  and  administrative  costs, 
beyond  the  effort  required  to  make  the 
change  in  the  regulations  and  alter  the 
tier  designations  in  the  data  system. 

This  proposed  rule  is  intended  to 
recognise  historical  sablefish  landings 
made  by  current  primary  season 
participants.  Because  of  an  oversight  in 
qualification  criteria  during 


implementation  of  the  3-tier  program, 
the  163  permit  owners  actually  have 
been  experiencing  benefits  from  inflated 
gross  revenues  for  the  past  3  years  that 
the  program  has  been  in  place.  The 
action  proposed  would  equitably 
distribute  the  limited  entry,  fixed  gear 
sablefish-endorsed  permit  allocation. 
This  proposed  rule  is  also  intended  to 
encourage  participation  in  futiu«  EFPs 
by  including  setnet  EFP  landings  in 
qualifying  requirements  for  tier  limits  at 
a  time  when  some  fishers  participated 
in  a  setnet  EFP  rather  than  participating 
in  a  regular  commercial  fishery. 

The  intermediate  alternatives  the 
Council  considered  but  didn't  analyze 
were  not  reasonable  in  that  there  was  no 
rationale  behind  why  they  were  created. 
For  example,  one  of  the  intermediate 
options  was  a  temporary  higher  tier.  The 
Coimcil  could  not  come  up  with  a 
reason  why  they  would  consider  a 
temporary  higher  tier,  given  that  the  tier 
system  had  been  in  place  since  1998. 
Temporary  regulations  or  tiers  are 
generally  put  in  place  as  a  way  of 
reducing  the  negative  effects  to  small 
businesses  of  regulatory  changes.  It 
doesn't  make  sense  to  create  a 
temporary  tier  in  a  tier  system  that  is 
already  in  place  and  in  which  there  will 
be  no  new  entrants.  Additionally, 
creating  a  temporary  higher  tier  doesn't 
address,  over  the  long-term,  the  issue  of 
unfairness  to  historical  fixed  gear 
sablefish  fishermen  who  chose  to 
participate  in  the  setnet  EFP  instead  and 
were  penalized  when  the  tier  system 
was  created.  Thus,  a  temporary  higher 
tier  might  still  discourage  future 
participation  in  EFPS,  which  is  part  of 
what  this  proposed  rule  is  trying  to 
alleviate.  "Therefore,  the  intermediate 
alternative  of  a  temporary  higher  tier 
does  not  address  the  purpose  and  need 
of  the  proposed  action. 

A  copy  of  this  analysis  is  available . 
bom  the  Council  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  18,  2002. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Sen'ice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  proposed 
to  be  amended  as  follows: 
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PART  660-FISHERIE8  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIFIC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  $  660.324.  paragraph  (d)  remove 
the  words  "Regional  Director"  and  add 
in  their  place,  "Regional 
Administrator",  and  in  Paragraph  (f) 
remove  the  words  "subpart  C"  and  add  • 
in  their  place.  "§660.331  through 
§660.341'*. 

3.  In  §  660.334.  paragraphs  (d)(2)  and 
(3)  are  redesignated  as  paragraphs  (d)(3) 
and  (4),  respectively,  a  new  paragraph 
(d)(2)  is  added;  the  newly  redesignated 
paragraphs  (d)(3)  and  (d)(4)  are  revised 
to  read  as  follows: 

1660.334    UmH*d  wrtry  pennlto- 


(d)*  •  • 

(2)  Endorsement  and  tier  assignment 
qualifying  criteria. 

(i)  Permit  catch  history.  Permit  catch 
history  will  be  used  to  determine 
whether  a  permit  meets  the  qualifying 
criteria  for  a  fixed  gear  sablensh 
endorsement  and  to  determine  the 
appropriate  tier  assignment  for  endorsed 
permits.  Permit  catch  history  includes 
the  catch  history  of  the  vesseUs)  that 
initially  qualified  for  the  permit,  and 
subsequent  catch  histories  accrued 
when  the  limited  entry  permit  or  permit 
rights  were  associated  with  other 
vessels.  The  catch  history  of  a  permit 
also  includes  the  catch  of  any  interim 
permit  held  by  the  current  owner  of  the 
permit  during  the  appeal  of  an  initial 
NMFS  decision  to  deny  the  initial 
issuance  of  a  limited  entry  permit,  but 
only  if  the  appeal  for  which  an  interim 
permit  was  issued  was  lost  by  the 
appellant,  and  the  owner's  current 
permit  was  used  by  the  owner  in  the 
1995  limited  entry  sablefish  fishery.  The 
catch  history  of  an  interim  permit  where 
the  full  "A"  permit  was  ultimately 
granted  will  also  be  considered  part  of 
the  catch  history  of  the  "A"  permit.  If 
the  current  permit  is  the  result  of  the 
combination  of  multiple  permits,  then 
for  the  combined  permit  to  qualify  for 
an  endorsement,  at  least  one  of  the 
permits  that  were  combined  must  have 
had  sufficient  sablefish  history  to 
qualify  for  an  endorsement:  or  the 
permit  must  qualify  based  on  catch 
occurring  after  it  was  combined,  but 
taken  within  the  qualifying  period.  If 
the  current  permit  is  the  result  of  the 
combination  of  multiple  permits,  the 
combined  catch  histories  of  all  of  the 
permits  that  were  combined  to  create  a 


new  permit  before  March  12, 1998,  will 
be  used  in  calculating  the  tier 
assignment  for  the  resultant  permit, 
together  with  any  catch  history  (during 
the  qualifying  period)  of  the  resultant 
permit.  Only  sablefish  catch  regulated 
by  this  part  that  was  taken  with  longline 
or  trap  (pot)  gear  will  be  considered  for 
the  sablefish  endorsement,  except  that 
vessels  qualifying  for  the  sablefish 
endorsement  based  on  longline  or  trap 
(pot)  landings  may  include  setnet 
sablefish  landings  defined  at  paragraph 
(d)(2)(ii)(B)  of  this  section  in  meeting 
tier  assignment  qualifications.  Sablefish 
harvested  illegally  or  landed  illegally 
will  not  be  considered  for  this 
endorsement. 

(ii)  Sablefish  endorsement  tier 
assignments.  Only  limited  entry,  fixed 
gear  permits  with  sablefish 
endorsements  will  receive  cumulative 
trip  limit  tier  assignments. 

(A)  The  qualifymg  weight  criteria  for 
Tier  1  are  at  least  898,000  lb  (407,326 
kg)  cumulative  round  weight  of 
sablefish  caught  over  the  years 

1984 1994.  The  qualifying  weight 
criteria  for  Tier  2  are  at  least  380,000  lb 
(172,365  kg),  but  no  more  than  897,999 
lb  (407,326  kg)  cumulative  round  weight 
of  sablefish  caught  over  the  years  1984- 
1994.  Fixed  gear  permits  with  less  than 
380.000  lb  (172,365  kg)  cumulative 
round  weight  of  sablefish  caught  over 
the  years  1984 1994  qualify  for  Tier  3. 
All  qualifying  sablefish  landings  must 
be  caught  with  longline  or  trap  (pot), 
although  setnet  landings  defined  at  sub- 
paragraph (B)  of  this  section  may  also  be 
included  in  tier  assignment  qualifying 
landings.  Sablefish  taken  in  tribal  set 
aside  fisheries  does  not  qualify. 

(B)  Setnet  sablefish  landings  are 
included  in  sablefish  endorsement  tier 
assignment  qualifying  criteria  if  those 
landings  were  made  north  of  38°  N.  lat. 
under  the  authority  of  an  EFP  issued  by 
NMFS  in  any  of  the  years  1984-1985,  by 
a  vessel  that  landed  at  least  16.000  lb 
(7,257  kg)  of  sablefish  with  longline  or 
trap  (pot)  gear  in  any  one  year  between 
1984-1994. 

(iii)  Evidence  and  burden  of  proof.  A 
vessel  owner  (or  person  holding  limited 
entry  rights  under  the  express  terms  of 
a  writtian  contract)  applying  for 
issuance,  renewal,  replacement, 
transfer,  or  registration  of  a  limited 
entry  permit  has  the  burden  to  submit 
evidence  to  prove  that  qualification 
requirements  are  met.  The  owner  of  a 
permit  endorsed  for  longline  or  trap 
(pot)  gear  applying  for  a  sablefish 
endorsement  or  a  tier  assignment  under 
this  section  has  the  burden  to  submit 
evidence  to  prove  that  qualification 
requirements  are  met.  The  following 
evidentiary  standards  apply: 


(A)  A  certified  copy  of  the  current 
vessel  document  (USCG  or  state)  is  the 
best  evidence  of  vessel  ownership  and 
LOA. 

(B)  A  certified  copy  of  a  state  fish 
receiving  ticket  is  the  best  evidence  of 
a  landing,  and  of  the  type  of  gear  used. 

(C)  A  copy  of  a  written  contract 
reserving  or  conveying  limited  entry 
rights  is  the  best  evidence  of  reserved  or 
acouired  rights. 

(D)  Such  other  relevant,  credible 
evidence  as  the  applicant  may  submit, 
or  the  SFD  or  the  Regional 
Administrator  request  or  acquire,  may 
also  be  considered. 

(3)  Issuance  process  for  sablefish 
endorsements  and  tier  assignments,  (i) 
No  new  applications  for  sablefish 
endorsements  will  be  accepted  after 
November  30,  1998. 

(ii)  All  tier  assignments  and 
subsequent  appeals  processes  were 
completed  by  September  1998.  If, 
however,  a  permit  owner  with  a 
sablefish  endorsement  believes  that  his 
permit  may  qualify  for  a  change  in  tier 
status  based  on  qualifications  in 
paragraph  (d)(2)(ii)(B)  of  this  section, 
SFD  will  accept  applications  for  a  tier 
change  throu^  December  31,  2002. 
Paragraph  (d)(2)(iii)  of  this  section  sets 
out  ^e  relevant  evidentiary  standards 
and  burden  of  proof. 

(iii)  After  review  of  the  evidence 
submitted  imder  paragraph  (ii),  and  any 
additional  information  the  SFD  finds  to 
be  relevant,  the  Regional  Administrator 
will  issue  a  letter  of  determination 
notifying  a  permit  owner  of  whether  the 
evidence  submitted  is  sufficient  to  alter 
the  initial  tier  assignment.  If  the 
Regional  Administrator  determines  the 
permit  qualifies  for  a  different  tier,  the 
permit  owner  will  be  issued  a  revised 
tier  assignment  certificate  once  the 
initial  certificate  is  returned  to  the  SFD 
for  processing. 

(iv)  If  a  permit  owner  chooses  to  file 
an  appeal  of  the  determination  under 
paragraph  (iii)  of  this  section,  the  appeal 
musl  be  filed  with  the  Regional 
Administrator  within  30  days  of  the 
issuance  of  the  letter  of  determination. 
The  appeal  must  be  in  writing  and  must 
allege  facts  or  circumstances,  and 
include  credible  evidence 
demonstrating  why  the  permit  qualifies 
for  a  different  tier  assignment.  The 
appeal  of  a  denial  of  an  application  for 
a  different  tier  assignment  will  not  be 
referred  to  the  Coimcil  for  a 
recommendation  under  §  660.340  (e). 

(v)  Absent  good  cause  for  further 
delay,  the  Regional  Administrator  will 
issue  a  written  decision  on  the  appeal 
within  30  days  of  receipt  of  the  appeal. 
The  Regional  Administrator's  decision 
is  the  final  administrative  decision  of 
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the  Department  of  Commerce  as  of  the 
date  of  the  decision. 

(4)  Ownership  requirements  and 
limitations,  (i)  No  partnership  or 
corporation  may  own  a  limited  entry 
permit  with  a  sablefish  endorsement 
unless  that  partnership  or  corporation 
owned  a  limited  entry  permit  with  a 
sablefish  endorsement  on  November  1, 
2000.  Otherwise,  only  individual 
human  persons  may  own  limited  entry 
permits  with  sablefish  endorsements. 

(ii)  No  person,  partnership,  or 
corporation  may  have  ownership 
interest  in  or  hold  more  than  three 
permits  with  sablefish  endorsements, 
except  for  persons,  partnerships,  or 
corporations  that  had  ownership 
interest  in  more  than  3  permits  with 
sablefish  endorsements  as  of  November 
1.  2000.  The  exemption  from  the 
maximum  ownership  level  of  3  permits 
only  applies  to  ownership  of  the 
particular  permits  that  were  owned  on 
November  1,  2000.  Persons, 
partnerships  or  corporations  that  had 
ownership  interest  3  or  more  permits 
with  sablefish  endorsements  as  of 
November  1,  2000,  may  not  acquire 
additional  permits  beyond  those 
particular  permits  owned  on  November 
1,  2000.  If,  at  some  future  time,  a 
person,  partnership,  or  corporation  that 
owned  more  than  3  permits  as  of 
November  1,  2000,  sells  or  otherwise 
permanently  transfers  (not  leases)  some 
of  its  originally  owned  permits,  such 
that  they  then  own  fewer  than  3 
permits,  they  may  then  acquire 
additional  permits,  but  may  not  have 
ownership  interest  in  or  hold  more  than 
3  permits. 

(iii)  A  partnership  or  corporation  will 
lose  the  exemptions  provided  in 
paragraphs  (d)(4)(i)  and  (ii)  of  this 
section  on  the  effective  date  of  any 
change  in  the  corporation  or  partnership 
from  that  which  existed  on  November  1, 
2000.  A  "change"  in  the  partnership  or 
corporation  means  a  change  in  the 
corporate  or  partnership  membership, 
except  a  change  caused  by  the  death  of 
a  member  providing  the  death  did  not 
result  in  any  new  members.  A  change  in 


membership  is  not  considered  to  have 
occurred  if  a  member  becomes  legally 
incapacitated  and  a  trustee  is  appointed 
to  act  on  his  behalf,  nor  if  the  ownership 
of  shares  among  existing  members 
changes,  nor  if  a  member  leaves  the 
corporation  or  partnership  and  i^not 
replaced.  Changes  in  the  ownership  of 
publicly  held  stock  will  not  be  deemed 
changes  in  ownership  of  the 
corporation. 
***** 

5.  In  §660.335.  paragraphs  {d)(l), 
(d)(2).  and  {e)(l)  are  revised  to  read  as 
follows: 

§660.335    Limited  entry  permits-renewal, 
combination,  staclting.  change  of  permit 
ownership  or  permit  holdership,  and 
transfer. 

*        *        *        *        * 

(d)  *  *  * 

(1)  General.  The  permit  owner  may 
convey  the  limited  entry  permit  to  a 
different  person.  The  new  permit  owner 
will  not  be  authorized  to  use  the  permit 
until  the  change  in  permit  ownership 
has  been  registered  with  and  approved 
by  the  SFD.  The  SFD  will  not  approve 

a  change  in  permit  ownership  for 
limited  entry  permits  with  sablefish 
endorsements  that  does  not  meet  the 
ownership  requirements  for  those 
permits  described  at  §660.334  (d)(4). 

(2)  Effective  date.  The  change  in 
ownership  of  the  permit  or  change  in 
the  permit  holder  will  be  effective  on 
the  day  the  change  is  approved  by  SFD. 
unless  the  there  is  a  concurrent  change 
in  the  vessel  registered  to  the  permit. 
Requirements  for  changing  the  vessel 
registered  to  the  permit  are  described  at 
paragraph  (e)  of  this  section. 
***** 

(e)  *  *  * 

(1)  General.  A  permit  may  not  be  used 
with  any  vessel  other  than  the  vessel 
registered  to  that  permit.  For  purposes 
of  this  section,  a  permit  transfer  occurs 
when,  through  SFD,  a  permit  owner 
registers  a  limited  entry  permit  for  use 
with  a  new  vessel.  Permit  transfer 
applications  must  be  submitted  to  SFD 
with  the  appropriate  documentation 


described  at  paragraph  (g)  of  this 
section.  Upon  receipt  of  a  complete 
application,  and  following  review  and 
approval  of  the  application,  the  SFD 
will  reissue  the  permit  registered  to  the 
new  vessel. 
***** 

6.  In  §  660.350.  paragraph  (b)(3) 
remove  the  term  "RA"  and  add.  in  its 
place,  the  words  "Regional 
Administrator". 

7.  In  addition  to  the  amendments  set 
forth  above,  in  50  CFR  part  660  remove 
the  words  "Regional  Director"  and  add, 
in  their  place,  the  words  "Regional 
Administrator"  in  the  following  places: 

a.  Section  660.12; 

b.  Section  660.14  ((a),  (b),  (c),  (e),  and 
{f)(2): 

c.  Section  660.15.  (e)  and  (j): 

d.  Section  660.17  (a),  (c).  (d),  (e).  (e)2). 
(e)(4)  and  (k); 

e.  Section  600.21  (k).  (k)(l).  (k)(2),  and 
{k)(3)  and  (k)(4); 

f.  Section  660.23  (a)  and  (b); 

g.  Section  660.27  (e).  (f)(1),  (f)(2),  and 
(f)(2)(i); 

h.  Section  660.28  (b).  (g),  (h),  (h)(i)(l), 
and  (h)(2)(ii); 

i.  Section  660.31  (c)(2)and  (d)(2); 

j.  Section  660.43  (b); 

k.  Section  660.50  (c); 

1.  Section  660.51  (a),  (b).  (c)(l),(c)(2). 
(d).  (e).  (f).  (g)(1).  (g)(2).  and  (i)(2); 

m.  Section  660.52  (a),  (b)(1)  and  (b)(3); 

n.  Section  660.53  (c)(2)  and  {d)(2); 

o.  Section  660.65  (a)  and  (d); 

p.  Section  660.66  introductory  text 
and  (a): 

q.  Section  660.67  (c)(1),  (c)(2),  (c)(4), 
(d)(2)(iii).  and  (d)(2)(iv): 

r.  Section  660.81  (e): 

s.  Section  660.84  (c)(2)  and  {c)(4): 

t.  Section  660.85  (a); 

u.  Section  660.302; 

V.  Section  660.321  (a); 

w.  Section  324  (d); 

x.  Section  660.339; 

V.  Section  660.402; 

z.  Section  660.409  (a)(1)  and  (b)(1); 

aa.  Section  660.411  (c). 
|FR  Do( .  02-15884  Filed  6-21-02;  8:45  am] 
BH.UNG  CODE  3S10-22-S 


42530 


Notices 


Federal  Register 

Vol.  67,  No.  121 
Monday.  |une  24.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  app)icat)le  to  the 
public  Notices  of  heanngs  and  investigations, 
committee  meetir>gs.  agency  decisions  and 
rulings,  delegations  ot  authonty,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Doclwl  No.  FV02-96»-610  REVIEW] 

Tomatoes  Grown  In  Florida;  Section 
610  Review 

AOENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Notice  of  review  and  request  for 

comments. 

SUMMARY:  This  notice  announces  that 
the  Agricultural  Marketing  Service 
(AMS)  plans  to  review  Marketing  Order 
966  for  tomatoes  grown  in  Florida, 
under  the  criteria  contained  in  section 
610  of  the  Regulatory  Flexibility  Act 
(RFA). 

DATES:  Written  comments  on  this  notice 
must  be  received  by  August  23.  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  notice  of  review. 
Comments  must  be  sent  to  the  Docket 
Clerk.  Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS.  USDA.  1400  Independence 
Avenue  SW..  STOP  0237.  Washington, 
DC  20250-0237;  Fax:  (202)  720-8938.  or 
e-mail:  moab.docketcIerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  http:// 
www.ams.  usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Jamieson.  Marketing  Specialist. 
Southeast  Marketing  Field  Office. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  799  Overlook  Drive.  Suite 
A.  Winter  Haven.  Florida  33884; 
telephone:  (863)  324-3375,  Fax:  (863) 
325-8793:  E-mail: 

Doris.Jamiesondusda.gov;  or  George 
Kelhart.  Technical  Advisor,  Marketing 


Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.  STOP  0237. 
Washington.  DC  20250-0237;  telephone: 
(202)  720-2491.  Fax:  (202)  720-8938: 
e-mail:  George.Kelhart®usda.gov. 

SUPPlfMENTARY  INFORMATION:  Marketing 
Order  No.  966.  as  amended  (7  CFR  part 
966).  regulates  the  handling  of  tomatoes 
grown  in  Florida.  The  marketing  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AMAA),  as  amended  (7  U.S.C.  601- 
674). 

AMS  initially  published  in  the 
Federal  Register  (63  FR  8014;  February 
18. 1999),  its  plan  to  review  certain 
regulations,  including  Marketing  Order 
No.  966.  under  criteria  contained  in 
section  610  of  the  Regulatory  Flexibility 
Act  (RFA;  5  U.S.C.  601-612).  An 
updated  plan  was  published  in  the 
Federal  Register  on  January  4.  2002  (67 
FR  525).  Because  many  AMS  regulations 
impact  small  entities.  AMS  has  decided, 
as  a  matter  of  policy,  to  review  certain 
regulations  which,  although  they  may 
not  meet  the  threshold  requirement 
under  section  610  of  the  RFA.  warrant 
review. 

The  purpose  of  the  review  will  be  to 
determine  whether  the  Florida 
marketing  order  for  tomatoes  should  be 
continued  without  change,  amended,  or 
rescinded  (consistent  with  the 
objectives  of  the  AMAA)  to  minimize 
the  impacts  on  small  entities.  In 
conducting  this  review.  AMS  will 
consider  the  following  factors:  (1)  The 
continued  need  for  the  marketing  order; 
(2)  the  nature  of  complaints  or 
comments  received  from  the  public 
concerning  the  marketing  order;  (3)  the 
complexity  of  the  marketing  order;  (4) 
the  extent  to  which  the  marketing  order 
overlaps,  duplicates,  or  conflicts  with 
other  Federal  rules,  and,  to  the  extent 
feasible,  with  State  and  local 
governmental  rules;  and  (5)  the  length  of 
time  since  the  marketing  order  has  been 
evaluated  or  the  degree  to  which 
technology,  economic  conditions,  or 
other  factors  have  changed  in  the  area 
affected  by  the  marketing  order. 

Written  comments,  views,  opinions, 
and  other  information  regarding  the 
tomato  marketing  order's  impact  on 
small  businesses  are  invited. 


Dated:  |une  18.  2002. 
Barry  L.  Carpenter, 

Acting  Administrator.  Agricultural  Marketing 
Sen'ice. 

(FR  Doc.  02-'15864  Filed  6-21-02:  8:45  am) 
BHJJNO  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tehama  County  Resource  Advisory 
Committse 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Tehama  County  Resource 
Advisory  Committee  (RAC)  will  hold  its 
next  meeting. 

dates:  The  meeting  will  be  held  on  July 
18.  2002,  and  will  begin  at  9  a.m.  and 
end  at  approximately  12  p.m. 

addresses:  The  meeting  will  be  held  at 
the  Lincoln  Street  School.  Conference 
Room  A,  1135  Lincoln  Street.  Red  Bluff, 
CA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bobbin  Gaddini,  Committee 
Coordinator,  USDA,  Mendocino 
National  Forest.  Grindstone  Ranger 
District,  P.O.  Box  164,  Elk  Creek,  CA 
95939.  (530)  968-5329;  e-mail 
ggaddini@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1) 
Introductions.  (2)  Approval  of  Minutes, 
(3)  Public  Comment  (4)  Election  of 
Officers,  \5)  Mendocino  Priority  List.  (6) 
Lassen  Priority  List.  (7)  Shasta  Trinity 
Priority  List.  (8)  General  Discussion. 
The  meeting  is  open  to  the  public. 
Public  input  opportunity  will  be 
provided  and  individual  will  have  the 
opportunity  to  address  the  Committee  at 
that  time. 

Dated:  |une  18.  2002. 
Michael  Brenner, 
Acting  Forest  Supervisor. 
(FR  Doc.  02-15837  Filed  6-21-02:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Funds  Availability  (NOFA) 
inviting  Applications  for  the  Value- 
Added  Agricultural  Product  Martcet 
Development  Grant  Program  (VADG) 
(IndefMndent  Producers) 

AGENCY:  Rural  Business-Cooperative 
Service.  USDA. 

ACTION:  Notice. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS)  announces 
the  availability  of  approximately  $33 
million  in  competitive  grant  funds  for 
fiscal  year  2002  to  help  independent 
agricultural  producers  enter  into  value- 
added  activities,  RBS  hereby  requests 
proposals  from  eligible  independent 
producers,  agricultural  producer  groups, 
fanner  or  rancher  cooperatives,  and 
majority-controlled  producer-based 
business  ventures  interested  in  a 
competitively  awarded  grant  to  fund 
one  of  the  following  two- activities:  (1) 
Developing  feasibility  studies  or 
business  plans  (including  marketing 
plans  or  other  planning  activities) 
needed  to  establish  a  viable  value-added 
marketing  opportimity  for  an 
agricultural  product;  or  (2)  acquiring 
working  capital  to  operate  a  value- 
added  business  ventiu'e  or  an  alliance 
that  will  allow  the  producers  to  better 
compete  in  domestic  and  international 
markets.  In  order  to  provide  program 
benefits  to  as  many  eligible  applicants 
as  possible,  applications  can  only  be  for 
one  or  the  other  of  these  two  activities, 
but  not  both. 

Value-added  products  are  defined  as 
follows:  (1)  A  change  in  the  physical 
state  or  form  of  the  product  (such  as 
milling  wheat  into  flour  or  making 
strawberries  into  jam);  (2)  the 
production  of  a  product  in  a  manner 
that  enhances  its  value,  as  demonstrated 
through  a  business  plan  (such  as 
organically  produced  products);  (3)  the 
physical  segregation  of  an  agricultural 
commodity  or  product  in  a  manner  that 
results  in  the  enhancement  of  the  value 
of  that  commodity  or  product  (such  as 
an  identity  preserved  marketing 
system).  As  a  result  of  the  change  in 
physical  state  or  the  manner  in  which 
the  agricultural  commodity  or  product 
is  produced  or  segregated,  the  customer 
base  for  the  commodity  or  product  is 
expanded  and  a  greater  portion  of 
revenue  derived  from  the  marketing, 
processing,  or  physical  segregation  is 
made  available  to  the  producer  of  the 
commodity  or  product.  Value-added 
also  includes  using  any  agricultural 


product  or  commodity  to  produce 
renewable  energy  on  a  farm  or  ranch. 

The  maximum  award  per  grant  is 
$500,000.  In  order  to  maximize  the 
distribution  of  program  benefits,  smaller 
grant  requests  under  $500,000  will 
receive  priority  points.  Priority  is  also 
being  given  to  projects  producing  energy 
from  biomass  or  demonstrating 
profitable  use  of  innovative 
technologies. 

DATES:  Applications  must  be  completed 
and  submitted  to  the  appropriate  State 
USDA  Rural  Development  office  as  soon 
as  possible,  but  no  later  than  4:00  pm 
on  August  8,  2002.  Applications 
received  after  August  8,  2002  will  not  be 
considered.  Late  applications  will  not 
be  accepted  and  will  be  returned  to  the 
applicant.  Applicants  must  ensure  that 
the  service  they  use  to  deliver  their 
applications  can  do  so  by  the  deadline. 
Due  to  recent  security  concerns, 
packages  sent  to  the  agency  by  mail 
have  been  delayed  several  days  or  even 
weeks. 

ADDRESSES:  Submit  proposals  and  other 
required  materials  to  your  State  USDA 
Rural  Development  Office.  RBS  is 
strongly  encoiiraging  the  electronic 
submission  of  proposals.  If  proposals 
are  electronically  submitted,  signed 
paper  copies  of  the  three  required  forms, 
SF-424  "Application  for  Federal 
Assistance,"  SF-424A  "Budget 
Information — Non-Construction 
Programs,"  and  SF-424B  "Assurances — 
Non-Construction  Programs,"  need  to  be 
mailed  to  the  state  office.  A  list  of  Rural 
Development  State  Offices,  addresses,  e- 
mail  addresses,  and  telephone  numbers 
follows. 

Note:  Telephone  numbers  listed  are  not  toll 
free. 

U.S.  Department  of  Agriculture  Rural 
Development -State  Offices 

Alabama 

Chris  Harmon,  USDA  Rural  Development. 
Sterling  Center.  Suite  601.  4121 
Carmichael  Road.  Montgomery,  AL  36106- 
3683,  (334)  279-3415, 
chris.harmon@al.usda.gov 

Alaska 

Dean  Stewart,  USDA  Rural  Development,  800 
West  Evergreen,  Suite  201,  Palmer,  AK 
99645,  (907)  761-7722, 
dstewart@rdmail. rural,  usda.gov 

Arizona 

Gary  Mack,  USDA  Rural  Development,  3003 
North  Central  Avenue.  Suite  900,  Phoenix, 
AZ  85012.  (602)  280-8717. 
gary.  mack@az.  u  sda  .gov 

Arkansas 

Tim  Smith.  USDA  Rural  Development.  700 
West  Capitol  Avenue,  Room  3416.  Little 


Rock,  AR  72201-3225,  (501)  301-3200. 
tim  .smith@ar.  usda.gov 

California 

Karen  Spatz.  USDA  Rural  Development,  430 
G  Street,  Agency  4169.  Davis.  CA  95616. 
(530)  792-5829.  karen.spatz@ca.usda.gov 

Colorado 

Leroy  W.  Cruz.  USDA  Rural  Development, 
655  Parfet  Su«et,  Lakewood,  CO  80215, 
(720)  544-2926,  leroy.cruz@co.usda.gov 

Delaware-Maryland 

Vincent  F.  Murphy,  USDA  Rural 
Development,  4607  South  DuPont 
Highway,  Camden,  DE  19934,  (302)  697- 
4323,  vince.murphy@de.usda.gov 

Florida/Virgin  Islands 

)oe  Mueller,  USDA  Rural  Development,  4440 
NW.  25th  Place,  Gainesville,  FL  32606. 
(352)  338-3482,  joe.muellei@fl.usda.gov 

Georgia 

].  Craig  Scroggs,  USDA  Rural  Development, 
333  Phillips  Drive,  McDonough,  CA  30253. 
(678)  583-0866.  craig.scroggs@ga.usda.gov 

Hawaii 

Timothy  O'Connell.  USDA  Rural 
Development,  Federal  Building,  Room  311. 
154  Waianuenue  Avenue.  Hilo,  HI  96720, 
(808)  933-8313.  tim.oconnell@hi.usda.gov 

Idaho 

Dale  Lish.  USDA  Rural  Development.  9173 
West  Barnes  Drive,  Suite  Al,  Boise,  ID 
83709,  (208)  785-5840,  ext.  118, 
dale.  Iish@id.  usda  .gov 

Illinois 

Cathy  McNeal,  USDA  Rural  Development, 
2118  West  Park  Court,  Suite  A,  Champaign. 
IL  61821,  (217)  403-6210, 
cathy.mcneal@il.usda.gov 

Indiana 

Jerry  Hay,  USDA  Rural  Development,  5975 
Lakeside  Boulevard,  Indianapolis,  IN 
46278,  (812)  346-3411,  ext.  4. 
ierry.hay@in.usda.gov 

Iowa 

Jeff  Jobe,  USDA  Rural  Development,  Federal 
Building,  Room  873,  210  Walnut  Street, 
Des  Moines.  lA  50309,  (515)  284-5192, 
feff.jobe@ia.usda.gov 

Kansas 

Larry  Carnahan.  USDA  Rural  Development, 
115  West  Forth  Street.  Altamont,  KS 
67330,  (620)  784-5431. 
Icarnaha@rdasun2.rurdev.usda.gov 

Kentucky 

Jeff  Jones.  USDA  Rural  Development,  771 
Corporate  Drive,  Suite  200,  Lexington,  KY 
40503.  (859)  224-7300. 
jeff.iones@ky.usda.gov 

Louisiana 

Judy  Meche.  USDA  Rural  Development,  3727 
Government  Street,  Alexandria.  LA  71302. 
(318)  473-7960,  iudy.meche@la.usda.gov 
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Maine 

Alan  C.  Daigle.  USDA  Rural  Development. 
967  Illinois"  Avenue.  Suite  4.  Bangor,  ME 
04402.  (207)  990-9168. 
alan.  dai^e&me.  usda.gov 

Massachusetts/Rhode  Island/Connecticut 

Richard  J.  Burke.  USDA  Rural  Development. 
451  West  Street.  Suite  2.  Amherst.  MA 
01002.  (413)  253-4318. 
rburke@rurdev.usda.gov 

Michigan 

Lee  Bambusch,  USDA  Rural  Development, 
3001  Coolidge  Road.  Suite  200.  East 
Unsing.  MI  48820.  (517)  324-5216. 
lee.bambusch@mi.usda.gov 

Minnesota 

Robyn  ).  Holdorf.  USDA  Riu^l  Development. 

375  lackson  Street.  Suite  410,  St.  Paul,  MN 

55101-1853.  (651)  602-7812, 

robyn.holdorf@mn.usda.gov 

Mississippi 

Cecil  Williams.  USDA  Rural  Development, 
Federal  Building.  Suite  831. 100  West 
Capitol  Street,  )ackson.  MS  39269.  (601) 
965-5457cecii  williamsQms.  usda.gov 

Missouri 

Nathan  Chitwood.  USDA  Rural  Development. 
601  Business  Loop  70  West.  Parkade 
Center.  Suite  235.  Columbia.  MO  65203. 
(573)  876-9320, 
nathan.chitwood@mo.usda.gov 

Montana 

William  W.  Barr.  USDA  Rural  Development. 

900  Technology  Blvd..  Suite  B.  Bozeman, 

MT  59717.  (406)  585-2545. 

biU.barr@mt.  usda.gov 

Nebraska 

Deb  Yocum.  USDA  Rural  Development, 
Federal  Building.  Room  152.  100 
Centennial  Mall  North.  Lincoln.  NE  68508, 
(402)  223-3125,  ext.  4. 
debra.yocum@ne.  usda.gov 

Nevada 

Dan  Johnson,  USDA  Rural  Development, 

2002  Idaho  Street,  Elko.  NV  89801,  (775) 

738-8468.  ext.  28, 

dan.johnson@nv.  usda.gov 

New  Hampshire 

Scott  D.  Johnson,  USDA.  Rural  Development, 
City  Center.  3rd  Floor,  80  Main  Street, 
Montpelier.  VT  05602.  (603)  223-6034, 
scott.iohnson@nh .  usda.gov 

New  Jersey 

Michael  P.  Kelaey.  USDA  Rural 
Development,  5th  Floor  North  Tower,  Suite 
500,  8000  Midlantic  Drive,  Mount  Laurel. 
NJ  08054,  (856)  787-7751, 
michael.kelsey@nj.usda.gov 

New  Mexico 

Eric  Vigil.  USDA  Rural  Development,  6200 
Jefferson  Street,  NE,  Room  255, 
Albuquerque,  NM  87109,  (505)  761-4952. 
eric.  vigil@nm .  usda.gov 

New  York 

Robert  Pestridge,  USDA  Rural  Development, 
The  Galleries  of  Syracuse,  441  South 


Salina  Street,  Suite  357.  Syracuse.  NY 
13202,  (315)  477-6426. 
robert.pestridge@ny.usda.gov 

North  Carolina 

Ms.  Delane  Johnson.  USDA  Rural 
Development  State  Office.  4405  Bland 
Road.  Suite  260.  Raleigh.  NC  27609.  (919) 
873-2033,  delane.johnson@nc.usda.gov 

North  Dakota 

Dennis  Rodin,  USDA  Rural  Development. 
Federal  Building.  Room  211,  220  East 
Rosser  Avenue,  Bismarck.  ND  58501,  (701) 
530-2065,  Dennis.rodin@nd.usda.gov 

Ohio 

Deborah  E.  Rausch,  USDA  Rural 
Development.  Federal  Building,  Room  507, 
200  North  High  Street,  Columbus,  OH 
43215,  (614)  255-2425, 
deborah.rausch@oh.usda.gov 

Oklahoma 

Sally  Vielma.  USDA  Rural  Development,  100 
USDA,  Suite  108.  Stillwater.  OK  74074, 
(405)  742-1000,  sally.vielma@ok.usda.gov 

Oregon 

Robert  F.  Haase,  USDA  Rural  Development, 
625  Salmon  Avenue,  Suite  5,  Redmond, 
OR  97756,  (541)  926-4358,  ext.  124, 
bob.haase@or.usda.gov 

Pennsylvania 

Linda  C.  Hager,  USDA  Rural  Development, 
One  Credit  Union  Place,  Suite  330, 
Harrisburg.  PA  17110,  (717)  23^-2287, 
linda.hager@pa.usda.gov 

Puerto  Rico 

Mr.  Luis  Garcia,  USDA  Rural  Development 
State  Office.  Munoz  Rivera,  Number  654, 
IBM  Plaza,  Suite  601.  San  Juan.  Puerto 
Rico  00918,  (787)  766-5095,  ext.  239, 
luis.garcia@pr.  usda.gov 

South  Carolina 

Ms.  Debbie  Turberville,  USDA  Rural 
Development  State  Office.  Strom 
Thurmond  Federal  Building,  1835 
Assembly  Street,  Suite  1007,  Columbia,  SC 
29201,  (843)  354-9613, 
debbie.turberville@sc.usda.gov 

South  Dakota 

Gary  L.  Korzan,  USDA  Rural  Development. 
Federal  Building,  Room  210.  200  4th 
Street.  SW..  Huron.  SD  57350,  (605)  352- 
1142.  gary.korzan@sd.usda.gov 

Tennessee 

Dan  Beasley.  USDA  Rural  Development  3322 

West  End  Avenue,  Suite  300,  Nashville. 

TN  37203,  (615)  783-1341. 

dan.beasley@tn.usda.gov 

Texas 

Billy  curb.  USDA  Rural  Development, 
Federal  Building.  Suite  102, 101  South 
Main,  Temple,  TX  76501,  (254)  742-0700. 
bUly.curh^.usda.gov 

Utah 

Richard  Caning,  USDA  Rural  Development. 
Wallace  F.  Bennett  Federal  Building,  125 
South  State  Street.  Room  4311,  Salt  Lake 


City,  UT  84147-0350.  (801)  524-4328. 
richard.carring@ut.usda.gpv 

Vermont/New  Hampshire 

Michael  R.  Dolce,  USDA  Rural  Development, 
City  Center,  3rd  Floor,  89  Main  Street, 
Montpelier.  VT  05602.  (802)  775-7014  ext. 
20.  michael.dolce@vt.usda.gov 

Virginia 

Laurette  Tucker.  USDA  Rural  Development, 
Culpeper  Building.  Suite  238. 1606  Santa 
Rosa  Road.  Richmond.  VA  23229,  (804) 
287-1594,  laurette.tuckei@va.usda.gov 

Washington 

John  Brugger,  USDA  Rural  Development, 
1606  Perry  Street,  Suite  E,  Yakima,  WA 
98908.  (509)  924-7350.  ext.  114, 
john.bruggei@wa.usda.gov         , 

West  Virginia 

Mr.  John  M  Comerci,  USDA  Rural 
Development,  481  Ragland  Road,  Beckley, 
WV  25801,  (304)  252-8644,  ext.  165. 
john.comerci@wv.usda.gov 

Wisconsin 

Barbara  Brewster.  USDA  Rural  Development. 

4949  Kirschling  Court.  Stevens  Point,  WI 

54481,  (715)  345-7610, 

barbara.brewstei@wi.usda.gov 

Wyoming 

Janice  Stroud,  USDA  Rural  Development,  100 

East  B  Street,  Room  1005,  Casper,  WY 

82601.(307)261-6318, 

ianice.stroud@wy.usda.gov 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  your  USDA 
State  Rural  Development  Office.  You 
may  also  obtain  information  from  the 
RBS  website  at:  ivivw.njrtfev.usda.gov/ 
rbs/coops/vadg.htm. 

SUPPtfMENTARY  INFORMATION: 
Background 

This  solicitation  is  issued  pursuant  to 
section  231  of  the  Agriculture  Risk 
Protection  Act  of  2000  (Pub.  L.  106-224) 
as  amended  by  section  6401  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (Pub.  L.  107-171)  authorizing  the 
establishment  of  the  Value-Added 
Agricultural  Product  Market 
Development  grants.  The  Secretary  of 
Agriculture  has  delegated  the  program's 
administration  to  USDA's  Rural 
Business-Cooperative  Service. 

The  primary  objective  of  this  grant 
program  is  to  help  eligible  inde[>endent 
producers  of  agricultural  commodities, 
agricultural  producer  groups,  former 
and  rancher  cooperatives,  and  majority- 
owned  producer-based  business 
ventures  develop  business  plans  for 
viable  marketing  opportunities  and 
develop  strategies  to  create  marketing 
opportunities.  Eligible  agricultural 
producer  groups,  farmer  and  rancher 
cooperatives,  and  majority-controlled 
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producer-based  business  ventures  must 
limit  their  proposals  to  emerging 
markets.  These  grants  will  facilitate 
greater  participation  in  emerging 
markets  and  new  markets  for  value- 
added  products.  Grants  will  only  be 
awarded  if  projects  or  ventures  are 
determined  to  be  economically  viable 
and  sustainable. 

This  grant  program  has  a  matching 
funds  requirement.  Applicants  must 
provide  matching  funds  at  least  equal  to 
the  grant.  Other  Federal  grants  cannot 
be  used  as  matching  funds.  Grant  funds 
and  matching  funds  must  be  spent 
proportionately  diuing  the  timeframe 
stated  in  the  graiit  application.  Grant 
funds  will  be  disbursed  pursuant  to 
applicable  provisions  of  7  CFR  parts 
3015  and  3019.  Matching  funds  must  be 
used  to  support  the  overall  purpose  of 
the  VADG  program. 

Definitions 

Agency — ^The  Rural  Business- 
Cooperative  Service  (RBS)  or  its 
successor. 

Agricultuml  Producer  Group — Any 
organization  that  represents 
independent  producers  such  as  a 
producer  trade  association  or  a  state  or 
national  commodity  group.  Agricultural 
producer  groups  must  propose  ventures 
that  are  entering  into  emerging  markets. 

Agricultural  Product — ^Plant  and 
animal  products  and  their  by-products 
to  include  fish  and  seafood  products 
and  forestry  products. 

Emerging  Markets — A  new  or 
developing  market  for  the  applicant. 
That  is,  a  market  the  applicant  has  not 
traditionally  supplied.  The  venture 
must  be  focused  on  this  new  or 
developing  market. 

Farmer  or  Rancher  Cooperative — A 
duly  recognized  farmer  or  rancher 
cooperative  in  good  standing  imder 
State  law.  Farmer  or  rancher  owned 
cooperatives  must  propose  ventures  that 
are  entering  into  emerging  markets. 

Independent  Producer— A  producer  of 
agricultural  commodities  or  products 
including  those  products  from 
aquaculture,  fish  harvesting,  and  wood 
lot  enterprises.  This  can  be  an 
individual  producer;  or  a  producer 
owned  corporation,  LLC,  or  LLP  solely 
owned  by  producers.  An  independent 
producer  can  also  be  a  steering 
committee  composed  of  independent 
agricultiual  producers  in  the  process  of 
organizing  an  association  to  operate  a 
value-added  venture.  The  ventiire  must 
be  owned  and  controlled  by  the 
independent  producers  who  are 
supplying  agricultural  product  to  the 
market.  An  independent  producer 
caimot  produce  under  contract  or  joint 


ownership  with  any  organization  other 
than  their  own. 

Majority-Controlled  Producer-Based 
Business  Ventures — A  corporation,  LLC, 
LLP,  or  other  type  of  business  structure 
where  producers  have  more  than  50 
percent  of  the  ownership  and  control  of 
the  entity.  No  more  than  10  percent  of 
the  grant  funds  will  be  awarded  to  these 
ventures.  Majority-controlled  producer- 
based  business  ventures  must  propose 
ventures  that  are  entering  into  emerging 
markets. 

Matching  Funds — Cash  or  confirmed 
funding  commitments.  Matching  funds 
caimot  be  from  another  Federal  grant 
Matching  fimds  must  be  at  least  equal 
to  the  grant  amoimt.  In-kind 
contributions' as  defined  at  7  CFR  part 
3015,  subpart  G  can  be  used  as  matching 
funds.  Examples  of  in-kind 
contributions  include  volimteer  services 
furnished  by  professional  and  technical 
personnel,  donated  supplies  and 
equipment,  and  donated  office  space. 

National  Office — ^The  Rural  Business- 
Cooperative  Service  (RBS)  office  at 
USDA  headquarters  in  Washington,  DC. 

Planning — A  defined  program  of 
economic  activities  to  determine  the 
viability  of  a  potential  value-added 
venture  including  feasibility  studies, 
marketing  plans,  business  plans,  and 
legal  evaluations. 

State  Office— VSDA  Rural 
Development  offices  located  in  most 
states. 

Value-Added — (1)  Any  agricultural 
commodity  or  product  that  has 
imdergone  a  change  in  the  physical  state 
or  form  of  the  product  (such  as  milling 
wheat  into  floxir,  slaughtering  livestock 
or  poultry,  or  making  strawberries  into 
jam.)  (2)  The  production  of  an 
agricultural  commodity  or  product  in  a 
manner  that  enhances  its  value,  as 
demonstrated  through  a  business  plan 
(such  as  organically  produced 
products.)  (3)  The  physical  segregation 
of  an  agricultural  conunodity  or  product 
in  a  manner  that  results  in  the 
enhancement  of  the  value  of  that 
commodity  or  product  (such  as  an 
identity  preserved  marketing  system.) 
As  a  result  of  the  change  in  physical 
state  or  the  manner  in  which  the 
agricultural  commodity  or  product  is 
produced  or  segregated,  the  customer 
base  for  the  commodity  or  product  is 
expanded  and  a  greater  portion  of 
revenue  derived  from  the  marketing, 
processing,  or  physical  segregation  is 
made  available  to  the  producer  of  the 
commodity  or  product.  Value-added 
also  includes  using  any  agricultural 
product  or  commodity  to  produce 
renewable  energy  on  a  farm  or  ranch. 

Working  Capital — Fimds  that  are  used 
to  operate  the  venture  and  pay  the 


normal  expenses  associated  with  the 
operation  of  that  venture.  Funds  cannot 
be  used  to  purchase  or  build  facilities 
nor  purchase  or  install  processing 
equipment. 

Recipient  and  Product  Eligibility 
Requirements 

Potential  recipients  ef  the  grant  must 
be  an  independent  producer, 
agricultural  producer  group,  farmer  or 
rancher  cooperative,  or  majority- 
controlled  producer-based  business 
ventiUB  as  defined  in  the  "Definitions" 
section  of  this  NOFA.  If  the  applicant  is 
an  agricultural  producer  group,  it  must 
be  providing  assistance  directly  to  a 
specifically  identified  group  of 
independent  producers.  Grant  fimds 
cannot  be  used  to  support  the 
organization's  general  operations.  If  the 
applicant  is  an  tmincorporated  group 
(steering  conunittee),  they  must  form  a 
legal  entity  before  grant  funds  can  be 
disbursed. 

The  project  proposed  must  involve  a 
value-added  product  as  defined  in  the 
"Definitions"  section  of  this  NOFA. 

Applications  without  sufficient 
information  to  determine  their 
eligibility  will  not  be  considered. 

Proposal  Preparation 

A  proposal  must  contain  the 
following: 

1.  Form  SF-424,  "Application  for 
Federal  Assistance." 

2.  Form  SF-424A,  "Budget 
Information — Non-Construction 
Programs." 

3.  Form  SF-424B,  "Assurances — Non- 
Construction  Programs." 

4.  Table  of  Contents.  For  ease  of 
locating  information,  each  proposal 
must  contain  a  detailed  Table  of 
Contents  immediately  following  the 
required  SF-424  forms.  The  Table  of 
Contents  should  include  page  numbers 
for  each  component  of  the  proposal. 
Pagination  should  begin  inunediately 
following  the  Table  of  Contents. 

5.  Proposal  Summary.  A  summary  of 
the  Project  Proposal,  not  to  exceed  one 
page,  must  include  the  following:  title  of 
the  project,  description  of  the  project 
including  goals  and  tasks  to  be 
accomplished,  names  of  the  individuals 
responsible  for  conducting  and 
completing  the  tasks,  and  the  expected 
timeframe  for  completing  all  tasks 
(which  should  normally  not  exceed  one 
year.)  The  applicant  must  also  clearly 
state  whether  the  application  is  for  a 
planning  grant  or  a  working  capital 
grant.  The  application  cannot  be  for 
both. 

6.  Eligibility.  A  detailed  discussion, 
not  to  exceed  two  pages,  describing  how 
the  applicant  meets  the  definition  of  an 
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independent  producer,  agricultural 
producer  group,  farmer  or  rancher 
cooperative,  or  majority-controlled 
producer-based  business  venture  as 
outlined  in  the  "Recipient  Eligibility 
Requirements"  section  of  this  NOFA.  If 
the  applicant  is  an  agricultural  producer 
group,  it  must  specifically  identify  the 
group  of  independent  producers  on 
whose  behalf  the  work  will  be  done.  In 
addition,  the  applicant  must  describe  all 
organizations  other  than  the  applicant 
that  are  involved  in  the  project. 
Applicants  must  state  the  percentage  of 
the  venttire  that  will  be  owned  and 
controlled  by  independent  producers. 
No  more  than  10  percent  of  program 
funds  can  go  to  venttires  that  are 
majority-controlled  producer-based 
business  ventures  as  defined  in  the 
"Definitions"  section  of  this  NOFA.  The 
applicant  must  also  discuss  the  value- 
added  product  to  be  produced  including 
the  category  of  value-added  as  defined 
in  the  "Definitions"  section  of  this 
NOFA. 

7.  Proposal  Narrative.  The  narrative 
portion  of  the  project  proposal,  not  to 
exceed  35  pages  (Times  New  Roman,  12 
pt.)  must  include  the  following: 

i.  Project  Title.  The  title  of  the 
proposed  project  must  be  brief,  not  to 
exceed  75  characters,  yet  represent  the 
major  thrust  of  the  project. 

ii.  Information  sheet.  A  separate  one 
page  information  sheet  whicn  lists  each 
of  the  evaluation  criteria  listed  in  this 
NOFA  under  the  "Evaluation  Criteria" 
section  followed  by  the  page  numbers  of 
all  relevant  material  and  documentation 
contained  in  the  proposal  which 
addresses  or  supports  that  criteria. 

iii.  Goals  of  the  Project.  A  clear 
statement  of  the  ultimate  goal  of  the 
project  must  be  presented.  It  must 
describe  the  value-added  venture  to  be 
developed. 

iv.  Evaluation  Criteria.  Each  of  the 
evaluation  criteria  listed  in  the 
"Evaluation  Criteria"  section  of  this 
NOFA  must  be  addressed  specifically 
and  individually  by  category.  These 
criteria  should  be  in  narrative  form  with 
any  specific  supporting  documentation. 
Financial  statements  used  to  support 
any  evaluation  criteria  will  not  count  as 
part  of  the  35  page  limit. 

8.  Verification  of  Matching  Funds. 
You  must  furnish  a  copy  of  a  bank 
statement  if  matching  funds  are  in  cash 
or  a  copy  of  the  confirmed  funding 
commitment  from  the  funding  source.  If 
an  in-kind  match  is  included,  so  state 
and  provide  verification  of  all 
commitments  and  how  those 
commitments  are  valued.  Matching 
funds  (in-kind  and  cash)  must  be 
included  on  the  SF-424  and  SF-424A 
application  forms.  Applicants  must 


certify  that  matching  funds  will  be 
available  at  the  same  time  grant  funds 
are  anticipated  to  be  spent  and  that 
matching  funds  will  be  spent  at  the 
same  rate  as  grant  funds  throughout  the 
duration  of  the  project.  Other  Federal 
grant  funds  cannot  be  used  as  matching 
funds. 

Grant  Amoants 

The  amount  of  funds  available  for 
VADG  grants  in  FY  2002  is 
approximately  $33  million.  The  actual 
niunber  of  grants  funded  will  depend  on 
the  quality  of  proposals  received  and 
the  amount  of  funding  requested.  The 
maximimi  amount  of  Federal  funds 
awarded  for  any  one  proposal  will  be 
$500,000.  However,  priority  points  will 
be  given  to  grant  requests  of  less  than 
the  maximum. 

Nmnlwr  of  Award* 

No  one  applicant  can  receive  more 
than  one  grant  for  any  one  purpose.  An 
applicant  cannot  receive  a  grant  for 
planning  activities  and  a  grant  for 
working  capital. 

Eligible  Grant  and  Matching  Funds 

Grant  funds  may  be  used  to  pay  up  to 
50  percent  of  the  costs  for  carrying  out 
relevant  projects.  Grant  funds  and  the 
applicant's  matching  funds  must  be 
spent  at  approximately  the  same  rate. 
The  applicant's  matching  contribution 
in  cash  or  in-kind  must  be  in 
accordance  with  applicable  provisions 
of  7  CFR  parts  3015  and  3019. 

For  planning  projects,  grant  and  the 
recipient's  matcning  funds  may  be  used 
for,  but  are  not  limited  to,  hiring 
personnel  including  lawyers, 
accoimtants  and  other  qualified 
consultants  associated  with  the 
following  purposes: 

1.  Conducting  a  feasibility  analysis  of 
a  proposed  value-added  venture  to  help 
determine  the  potential  success  of  the 
venture; 

2.  Developing  a  business  operations 
plan  that  provides  comprehensive 
details  on  the  management,  planning, 
and  other  operational  aspects  of  a 
proposed  venture; 

3.  Developing  a  business  marketing 
plan  for  the  proposed  value-added 
product  or  products  including  the 
identification  of  a  market  window,  the 
identification  of  potential  buyers,  a 
description  of  the  distribution  system, 
and  possible  promotional  campaigns;  or 

4.  Obtaining  legal  advice  and 
assistance  related  to  the  proposed 
venture. 

For  working  capital  projects,  grant 
and  recipient's  matching  funds  may  be 
used  to  establish  a  worldng  capital 


account  to  fund  operations.  Funds  from 
this  account  can  be  used  for,  but  are  not 
limited  to: 

1.  Hiring  an  attorney  to  provide  legal 
advice  and  to  draft  articles  of 
incorporation,  bylaws,  and  other  legal 
docimients  related  to  the  proposed 
ventiue; 

2.  Hiring  a  Certified  Public 
Accountant  or  other  qualified 
individuals  to  design  an  accounting 
system  for  the  proposed  venture;  or 

3.  Paying  salaries,  utilities,  and  other 
operating  costs;  financing  inventories; 
purchasing  office  equipment, 
computers,  and  supplies;  and  financing 
other  related  activities  necessary  to 
establish  alliances  or  business  ventures 
that  allow  producers  to  better  compete 
in  domestic  or  international  markets  for 
value-added  products. 

Ineligible  Grant  Uses 

Grant  and  matching  funds  cannot  be 
used  to: 

1.  Plan,  repair,  rehabilitate,  acquire,  or 
construct  a  building  or  facility 
(including  a  processing  facility); 

2.  Purchase,  rent,  or  install  fixed 
equipment  including  mobile  and  other 
processing  eouipment; 

3.  Pay  foe  tne  preparation  of  the  grant 
application; 

4.  Pay  expenses  not  directly  related  to 
the  funded  venture; 

5.  Fund  political  or  lobbying 
activities; 

6.  Pay  costs  incurred  prior  to 
receiving  this  grant; 

7.  Fund  any  activities  prohibited  by  7 
CFR  parts  3015  and  3019;  and 

8.  Fund  architectural  or  engineering 
design  work  for  a  specific  physical 
facility.^ 

9.  Grant  and  Matching  funds  cannot 
be  used  to  pay  any  expenses  related  to 
the  production  of  any  commodity  or 
product  to  which  value  will  be  added. 

Metboiis  for  ETaluating  and  Kanldng 
Applications 

State  office  personnel  will  initially 
.  review  applications  for  eligibility, 
completeness,  and  responsiveness  to 
this  NOFA.  Incomplete  or  non- 
responsive  applications  will  be  returned 
,to  the  applicant  and  not  evaluated 
further.  VI  the  submission  deadline  has 
not  expired  and  time  permits,  ineligible 
applications  will  be  retuimed  to  the 
applicants  for  possible  revision.  The 
State  office  wiU  then  conduct  one 
review  of  all  complete  and  eligible 
applications  based  on  the  selection 
criteria  specified  in  the  "Evaluation 
Criteria"  section  of  this  NOFA.  The 
National  office  will  then  obtain  two 
additional  independent  reviews.  Points 
will  be  assigneo  based  on  the  evaluation 
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criteria.  All  scored  applications  will 
then  be  forwarded  to  the  National 
Office,  where  the  scoring  will  be 
reviewed  and  applications  ranked. 
Applications  will  be  listed  in  initial 
rank  order  and  presented,  along  with 
funding  level  recommendations,  to  the 
Administrator  of  RBS,  who  will  award 
the  grants. 

Evaluation  Criteria 

Evaluations  of  proposals  will  be  based 
on  the  following  criteria.  Failure  to 
address  any  one  of  the  following  criteria 
will  disqualify  the  application.  All 
proposals  must  be  in  compliance  with 
this  NOFA  and  applicable  statutes. 

Criteria  for  applications  for  Planning 
grants  are: 

1.  Nature  of  the  Proposed  Venture 
(Maximum  5  points).  Describe  in  detail 
the  proposed  venture.  This  must 
include  the  value-added  activity  being 
proposed,  the  technology  to  be  used  and 
its  availability,  and  examples  of  similar 
ventures.  Discuss  how  the  number  of 
end-users  for  the  product  will  be 
increased  and  how  more  revenue 
derived  from  the  venture  will  be 
available  to  the  producer-owners  of  the 
venture.  Points  will  be  awarded  based 
on  the  greatest  expansion  of  markets 
and  increased  returns  to  producers. 

2.  Qualifications  of  Those  Doing  the 
Studies  (Maximum  5  points).  Describe 
the  education  and  experience  in 
performing  the  requested  types  of 
studies,  and  the  success  rate  for  those 
individuals.  Points  will  be  awarded 
based  on  demonstrated  skills  and  a 
successful  track  record. 

3.  Project  Leadership  (Maximum  5 
points).  Describe  the  individuals  who 
are  the  members  of  the  steering 
committee  or  the  individual  who  is 
leading  this  effort;  provide  information 
on  education,  business  experience, 
financial  experience,  knowledge  of  the 
venture  to  be  undertaken,  and  other 
relevant  information.  Points  will  be 
based  on  demonstrated  relevant 
leadership  skills. 

4.  Commitment  (Maximum  5  points). 
Describe  the  level  of  producer 
commitment  including  the  number  of 
independent  producers  currently 
involved,  the  number  of  potential 
producers  who  could  become  involved, 
cash  contributions  and  level  of 
production  from  the  producers.  Describe 
the  potential  commitment  of  end-users 
of  the  value-added  product  to  be 
produced  including  possible  markets 
identified  and  potential  buyers 
contacted.  Describe  the  commitment 
from  local  and  state  development 
organizations,  commodity  associations, 
and  local  political  institutions  including 
technical  assistance  support  and 


financial  support.  Higher  producer 
commitment,  higher  end-user 
commitment,  and  higher  local  support 
will  result  in  more  points. 

5.  Work  Plan/Budget  (Maximum  5 
points).  Discuss  the  specific  tasks  to  be 
completed  using  grant  and  matching 
funds.  Each  task  must  be  clearly  defined 
and  described  in  detail.  The  work  plan 
must  present  the  order  the  tasks  will  be 
undertaken  and  the  estimated  time  for 
completing  each  task.  If  a  group  of 
producers  want  a  feasibility  study 
conducted  and  a  business  plan  drafted, 
the  details  of  these  two  tasks  must  be 
presented  and  discussed.  The  budget 
must  present  a  detailed  breakdown  of 
estimated  costs  associated  with  the 
project  and  allocate  these  costs  to  each 
of  the  tasks  to  be  undertaken.  Matching 
funds  as  well  as  grant  funds  must  be 
accounted  for  in  the  budget.  It  is 
important  that  reviewers  imderstand 
what  is  being  proposed.  Logical, 
realistic,  and  economically  efficient 
plans  and  budgets  will  result  in  higher 
scores. 

6.  Amount  Requested.  One  half  ( V2) 
point  will  be  awarded  for  grant  requests 
between  $450,000  and  $350,001,  one  (1) 
point  will  be  awarded  for  grant  requests 
between  $350,000  and  $250,001,  one 
and  one  half  (1 V2)  points  will  be 
awarded  to  grant  requests  between 
$250,000  and  $150,001,  two  (2)  points 
will  be  awarded  for  grant  requests  of 
$150,000  or  less. 

7.  Project  cost  per  producer  that  are 
owners  (Maximum  5  points).  Calculated 
by  dividing  the  Federal  requested  funds 
by  the  total  number  of  producers  that 
are  owners  of  the  venture.  Points  will  be 
based  on  the  largest  number  of 
producers  that  are  owners  benefited  for 
the  least  cost. 

8.  For  those  applications  proposing 
ventures  that  focus  on  the  Presidential 
initiative  of  biomass  production,  five 
percent  of  the  total  score  of  the  above 
seven  criteria  will  be  added  to  calculate 
the  final  score.  For  example,  if  an 
application  is  proposing  to  do  a  bio- 
energy  project  and  scores  a  total  of  30 
points  on  criteria  one  through  seven,  1.5 
additional  points  (30  x  .05)  will  be 
added  making  the  final  score  31.5. 

Administrator  priority  points — Up  to 
five  (5)  additional  points  may  be 
awarded  by  the  Administrator  of  RBS  to 
recognize  innovative  technologies, 
insure  geographic  distribution  of  grants, 
or  encourage  value-added  projects  in 
under-served  areas. 

Criteria  for  applications  for  Working 
Capital  are: 

1.  Business  Viability  (Maximum  5 
points).  Describe  in  detail  the  technical 
and  economic  feasibility  of  the  venture. 
This  includes  the  organizational 


structure  and  operational  aspects  of  the 
venture.  Discuss  how  the  ventiu«  will 
operate  efficiently  and  be  sustainable. 
More  points  will  be  awarded  to  those 
proposals  demonstrating  the  venture 
will  be  efficient  and  sustainable. 

2.  Customer  Base/Increased  Returns 
(Maximum  5  points).  Describe  in  detail 
how  the  customer  base  for  the  product 
being  produced  will  expand  because  of 
the  value-added  venture.  Provide 
documented  estimates  of  this 
expansion.  Describe  in  detail  how  a 
greater  portion  of  the  revenue  derived 
frt)m  the  venture  will  be  returned  to  the 
producer  that  are  owners  of  the  venture. 
Provide  3  years  of  pro  forma  financial 
statements,  including  an  explanation  of 
all  assumptions  such  as  input  prices, 
finished  product  prices,  and  other 
economic  factors  used  to  generate  the 
financial  statements.  The  financial 
statements  must  include  cash  flow 
statements,  income  statements,  and 
balance  sheets.  Income  statements  and 
cash  flow  statements  must  be  monthly 
for  the  first  year,  then  annual  for  the 
next  two  years.  The  balance  sheet 
should  be  annual  for  all  three  years.  The 
financial  statements  will  not  count  as 
part  of  the  35  page  limit  for  the  narrative 
section  of  the  proposal.  More  points  will 
be  awarded  to  those  proposals  that 
demonstrate  the  greatest  expansion  of 
the  customer  base  and  increased  returns 
to  producers. 

3.  Commitment  (Maximum  5  points). 
Describe  in  detail  producer  commitment 
to  the  venture  including  the  number  of 
independent  agricultural  producers  who 
will  participate  in  the  venture  and  their 
total  level  of  production:  financial 
resources  invested  in  the  venture:  and 
any  contracts  used  between  the 
producer  that  are  owners  and  the 
venture.  Discuss  the  amount  of  funds 
raised  from  the  independent  producer 
that  are  owners  and  the  use  of  those 
funds.  Also  describe  who  will  purchase 
the  output  of  the  venture:  the  amount  of 
output  to  be  purchased:  markets  that 
have  been  identified  and  any  completed 
marketing  studies:  and  any  letters  of 
intent  or  contracts  from  the  potential 
end-users.  Describe  the  commitment 
from  local  and  state  development 
organizations,  commodity  associations, 
and  local  political  institutions  including 
technical  assistance  support  and 
financial  support.  Do  not  submit 
specific  contracts,  letters  of  intent,  or 
other  supporting  documents  at  this 
time.  However,  be  sure  to  cite  their 
existence  when  addressing  this  criteria. 
Points  will  be  awarded  based  on  the 
greatest  level  of  documented 
commitment. 

4.  Management  Team/Work  Force 
(Maximum  5  points).  Describe  in  detail 
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the  qualifications  of  the  individuals 
who  will  manage  and  operate  the 
venture.  Discuss  the  education  and 
experience  of  the  management  team, 
especially  their  experience  in  managing 
similar  ventures.  Describe  in  detail  the 
availability  and  quality  of  the  labor 
force  needed  to  operate  the  value-added 
venture.  Points  will  be  awarded  based 
on  the  greatest  demonstrated  level  of 
relevant  skills  and  experience. 

5.  Work  Plan/Budget  (Maximum  5 
points).  Discuss  the  specific  tasks  to  be 
completed  using  grant  and  matching 
funds.  Each  task  must  be  clearly  defined 
and  described  in  detail.  The  work  plan 
must  present  the  order  the  tasks  will  be 
undertaken  and  the  estimated  time  for 
completing  each  task.  The  budget  must 
present  a  detailed  breakdown  of 
estimated  costs  associated  with  the 
project  and  allocate  these  costs  to  each 
of  the  tasks  to  be  undertaken.  Matching 
funds  as  well  as  grant  funds  must  be 
accounted  for  in  the  budget.  It  is 
important  that  reviewers  understand 
what  is  being  proposed.  Logical, 
realistic,  and  economically  efficient 
plans  and  budgets  will  result  in  higher 
scores. 

6.  Amount  Requested.  One  half  (V2) 
point  will  be  awarded  for  grant  requests 
between  $450,000  and  $350,001,  one  (1) 

Eoint  will  be  awarded  for  grant  requests 
Btween  $350,000  and  $250,001,  one 
and  one  half  (1 V2)  points  will  be 
awardpd  to  grant  requests  between 
$250,000  and  $150,001,  two  (2)  points 
will  be  awarded  for  grant  requests  of 
$150,000  or  less. 

7.  Project  cost  per  producer  that  are 
owners  (Maximum  5  points).  Calculated 
by  dividing  the  Federal  requested  funds 
by  the  total  number  of  independent 
producers  that  are  owners  of  the 
venture.  Points  will  be  based  on  the 
largest  number  of  producers  that  are 
owners  benefited  for  the  least  cost. 

8.  For  those  applications  proposing 
ventures  that  focus  on  the  Presidential 
initiative  of  biomass  production,  five 
percent  of  the  total  score  of  the  above 
seven  criteria  will  be  added  to  calculate 
the  final  score.  For  example,  if  an 
application  is  proposing  to  do  a  bio- 
energy  project  and  scores  a  total  of  30 
points  on  criteria  one  through  seven,  1.5 
additional  points  (30  x  .05)  will  be 
added  making  the  final  score  31.5. 

Administrator  priority  points — Up  to 
five  (5)  points  may  be  awarded  by  the 
Administrator  of  RBS  to  recognize 
innovative  technologies,  to  insure 
geographic  distribution  of  grants,  or  to 
encourage  value-added  projects  in 
under-served  areas. 

Copies  of  the  score  sheets  will  be 
postmi  on  the  VADG  program's  web  site. 


What  and  Where  To  Suboiit 

The  Agency  is  strongly  encouraging 
the  electronic  submission  of  proposals 
to  the  appropriate  USDA  Rural 
Development  State  Office.  Electronic 
submissions  must  be  in  Microsoft  Word, 
WordPerfect,  or  Rich  Text  Format  (RTF). 
If  proposals  are  electronically 
submitted,  signed  paper  copies  of  the 
three  required  forms,  SF-424 
"Application  for  Federal  Assistance," 
SF-424A  "Budget  Information— Non- 
Construction  Programs,"  and  SF-424B 
"Assurances — Non-Construction 
Programs."  need  to  be  mailed  to  the 
state  office.  For  strictly  a  paper 
submission,  an  original  and  two  copies 
of  the  proposal,  with  all  required  forms, 
must  he  submitted  in  one  package  to  the 
appropriate  USDA  Rural  Development 
State  Office.  Do  not  submit  any 
feasibility  studies,  marketing  plans,  or 
business  plans  at  this  time.  Please  refer 
to  the  list  above  for  the  address  and  e- 
mail  of  your  State  Office.  Applications 
sent  by  facsimile  will  not  be  accepted. 

When  To  Submit 

The  deadline  for  receipt  of  all 
applications  is  August  8.  2002.  The 
Agency  will  not  consider  any 
application  received  after  the  deadline. 

Grantee  Requirement! 

Gmntees  will  be  required  to  do  the 
following: 

1.  Sign  a  Value-Added  Agricultural 
Product  Market  Development  Grant 
Agreement  similar  to  the  one  published 
at  the  end  of  this  NOFA. 

2.  Sign  required  Federal  grant-making 
forms  including  Form  AD-1047. 
"Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters-Primary  Covered  Transactions:" 
Form  AD-1048,  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility  and  Voluntary  Exclusion- 
Lower  Tier  Covered  Transactions:" 
Form  AD-1949,  "Certification 
Regarding  a  Drug-Free  Workplace 
Requirements  (Grants);"  and  Form  RD 
400-4,  "Assurance  Agreement  (Civil 
Rights)." 

3.  If  the  grant  and  matching  funds  are 
to  be  used  as  working  capital,  submit  a 
feasibility  study  and  business  plan 
demonstrating  the  new  venture  is 
feasible  and  likely  to  be  economically 
sustainable.  These  documents  are  to  be 
submitted  to  the  appropriate  USDA 
Rural  Development  State  Office.  The 
plans  must  include  3  years  of  pro  forma 
financial  statements,  including  an 
explanation  of  assumptions  used  to 
generate  the  financial  statements.  The 
financial  statements  must  include  cash 
flow  statements,  income  statements,  and 


balance  sheets.  Income  statements  and 
cash  flow  statements  must  be  monthly 
for  the  first  year,  then  annual  for  the 
next  two  years.  The  balance  sheet 
should  be  annual  for  all  three  years. 
These  studies  are  not  to  be  submitted 
with  the  application.  No  funds  will  be 
released  until  these  documents  have 
been  received  and  approved. 

4.  If  requested  by  the  USDA  Rural 
Development  State  Office,  submit  copies 
of  any  contracts,  letters  of  intent,  or 
other  documents  cited  in  addressing  any 
of  the  various  "evaluation  criteria".  If 
such  a  request  is  made,  no  funds  will  be 
released  until  those  documents  have 
been  received  and  approved. 

5.  Use  Standard  Form  270,  "Request 
for  Advance  or  Reimbursement"  to 
request  advances  and  reimbursements. 
Requests  are  to  be  submitted  on  a 
monthly  basis. 

6.  Submit  a  Standard  Form  269, 
"Financial  Status  Report"  and  list 
expenditures  according  to  agreed  upon 
budget  categories  on  a  semi-annual 
basis.  Reports  are  due  by  April  30  and 
October  30  after  the  grant  is  awarded. 

7.  Submit  semi-annual  performance 
reports  which  compare 
accomplishments  to  the  objectives:  if 
established  objectives  are  not  met. 
discuss  problems,  delays,  or  other 
problems  that  may  affect  completion  of 
the  project;  establish  objectives  for  the 
next  reporting  period;  and  discuss 
compliance  with  any  special  conditions 
on  the  use  of  awarded  funds. 

8.  Upon  completion  of  each  task 
outlined  in  the  proposal,  grant 
recipients  will  deliver  the  results  of  the 
study  or  activity  to  the  appropriate  state 
office,  accompanied  by  all  applicable 
supporting  data.  These  include,  but  are 
not  limited  to,  feasibility  studies, 
marketing  plans,  business  plans,  articles 
of  incorporation  and  bylaws,  and  an 
accounting  of  how  working  capital 
funds  were  spent.  All  items  delivered  to 
the  state  offices  will  be  held  in 
confidence  to  the  extent  permitted  by 
law. 

9.  Maintain  a  financial  management 
system  that  is  acceptable  to  the  Agency. 

10.  Collect  and  maintain  data  on  race, 
sex,  and  national  origin  of  Grantee's 
membership/ownership. 

11.  Submit  a  final  project  performance 
report. 

Other  Federal  Statutes  and  Regulations 
That  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  proposals 
considered  for  review  and  to  grants 
awarded.  These  include  but  are  not 
limited  to: 

7  CFR  part  15,  subpart  A— 
Nondiscrimination  in  Federally- 
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Assisted  Programs  of  the  Department  of 
Agriculture-Effectuation  of  "Title  VI  of 
the  Civil  Rights  Act  of  1964; 

7  CFR  part  3015— Uniform  Federal 
Assistance  Regulations; 

7  CFR  part  3017 — Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants); 

7  CFR  part  3018 — New  Restrictions  on 
Lobbying; 

7  CFR  part  3019— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Non-Profit  Organizations;  and 

7  CFR  part  3052— Audits  of  States, 
Local  Governments,  and  Non-Profit 
Organizations. 

Paperwork  Reduction  Act 

The  reporting  requirements  contained 
in  this  notice  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Control  Number  0570- 
0039. 

Dated:  June  19.  2002. 

fohn  Rosso, 

Administrator.  Rural  Busineas-Cooporative 
Sen'ice. 

United  States  Department  of  AgHculture 
Rural  Business-Cooperative  Service 

Value-Added  Agricultural  Product  Market 
Development  Grant  Agreement  (VADG) 

This  Grant  Agreement  (Agreement)  dated 

.  between       (Grantee). 

and  the  United  States  of  America,  acting 
through  the  Rural  Business-Cooperative 
Service  of  the  Department  of  Agriculture 

(Grantor),  for  S  in  grant  funds 

under  the  VADG  program,  delineates  the 
agreement  of  the  parties. 

NOW.  THEREFORE,  in  consideration  of 
the  grant: 

The  parties  agree  that: 

,1.  All  the  terms  and  provisions  of  the 
VADG  NOFA  and  application  submitted  by 
the  Grantee  for  this  VADG  grant,  including 
any  attachments  or  amendments,  are 
incorporated  and  included  as  part  of  this 
Agreement.  Any  changes  to  these  documents 
or  this  agreement  must  be  approved  in 
writing  by  the  Grantor. 

2.  As  a  condition  of  the  Agreement,  the 
Grantee  certifies  that  it  is  in  compliance  with 
and  will  comply  in  the  rourse  of  the 
Agreement  with  all  applicable  laws, 
regulations.  Executive  Orders,  and  other 
generally  applicable  requirements,  including 
those  contained  in  7  CFR  ,301  .'5.205(b).  which 
are  incorporated  into  this  agreement  by 
reference,  and  su«:h  other  statutory 
provisions  as  are  speciTically  contained 
herein.  The  Grantee  will  comply  with  title  VI 
of  the  Civil  Rights  Act  of  1964.  section  .S04 
of  the  Rehabilitation  Act  of  197.3,  and 
Executive  Order  12250. 

3.  The  provisions  of  7  CFR  part  3015, 
"Uniform  Federal  Assistance  Regulations" 
and  part  3019,  "Uniform  Administrative 


Requirements  for  Grants  and  Agreements  • 
with  Institutions  of  Higher  Education, 
Hospitals,  and  Other  Nonprofit 
Organizations,"  as  applicable  are 
incorporated  herein  and  made  a  part  hereof 
bv  reference. 
'  FURTHER,  the  Grantee  agrees  that  it  will: 

1.  Not  use  grant  funds  or  matching  funds 
to  plan,  repair,  rehabilitate,  acquire,  or 
construct  a  building  or  facility  (including  a 
processing  facility);  or  to  purchase,  rent,  or 
install  fixed  equipment. 

2.  Use  Grant  Funds  and  matching  funds 
only  for  the  purposes  and  activities  specified 
in  the  proposal  approved  by  the  Agency 
including  the  approved  budget.  Any  uses  not 
provided  for  in  the  approved  budget  must  be 
approved  in  writing  by  the  Agency  in 
advance  of  obligation  by  the  Grantor. 

3.  Submit  a  feasibility  study,  business 
operations  plans,  and  other  studies  and  plans 
required  by  the  Grantor  if  any  part  of  the 
grant  will  be  used  to  establish  a  working 
capital  account. 

4.  Deliver  the  results  of  a  study  or  activity 
to  the  Grantor  upon  completion  of  each  task 
outlined  in  the  proposal.  These  include,  but 
are  not  limited  to.  feasibility  studies, 
marketing  plans,  business  operations  plans, 
articles  of  incorporation  and  bylaws,  and 
accounting  of  how  working  capital  funds 
were  spent.  All  items  delivered  to  the 
Grantor  will  be  held  in  confidence  to  the 
extent  provided  by  law. 

5.  Request  any  cash  advances  in  the 
minimum  amount  needed  and  timed  to  the 
actual,  immediate  cash  requirements  for 
carrying  out  the  grant  purpose.  Standard 
Form  270,  "Request  for  Advance  or 
Reimbursement,"  will  be  used  for  this 
purpose. 

6.  Submit  a  Standard  Form  269.  "Financial 
Status  Report"  and  list  expenditures 
according  to  agreed  upon  budget  categories 
on  a  semi-annual  basis.  Reports  .are  due  by 
April  30  and  October  30  after  the  grant  is 
awarded. 

7.  Provide  periodic  reports  as  required  by 
the  Grantor.  A  financial  status  report  and  a 
project  performance  report  will  be  required 
on  a  semi-annual  basis  (due  April  30  and 
October  30).  The  financial  status  report  must 
show  how  grant  funds  and  matching  funds 
have  been  used  to  date  and  project.the  funds 
needed  and  their  purposes  for  the  next 
quarter.  A  final  report  may  .ser\'e  as  the  last 
semi-annual  report.  Grantees  shall  constantly 
monitor  performance  to  ensure  that  time 
schedules  are  being  met  and  projected  goals 
by  time  periods  are  being  accomplished.  The 
project  performance  reports  shall  include  the 
following: 

a.  A  comparison  of  actual 
accomplishments  to  the  objectives  for  that 
period. 

b.  Reasons  why  established  objectives  were 
not  met,  if  applicable. 

c.  Reasons  for  any  problems,  delays,  or 
adverse  conditions  which  will  affect 
attainment  of  overall  program  objectives, 
prevent  meeting  time  schedules  or  objectives, 
or  preclude  the  attainment  of  particular 
obje<:tives  during  established  time  periods. 
This  disclosure  shall  be  accomplished  by  a 
statement  of  the  action  taken  or  planned  to 
resolve  the  situation. 


d.  Objectives  and  timetables  established  for 
the  next  reporting  period. 

e.  The  final  report  will  also  address  the 
following: 

(i)  What  have  been  the  most  challenging  or 
unexpected  aspects  of  this  program? 

(ii)  What  advice  you  would  give  to  other 
organizations  planning  a  similar  program. 
These  should  include  strengths  and 
limitations  of  the  program.  If  you  had  the 
opportunity,  what  would  you  have  done 
differently? 

(iii)  If  an  innovative  approach  was  used 
successfully,  the  grantee  should  desf;ribe 
their  program  in  detail  so  that  other 
organizations  might  consider  replication  in 
their  areas. 

8.  Collect  and  maintain  data  on  ra(«.  sex. 
and  national  origin  of  Grantee's  membership/ 
ownership. 

9.  Provide  Financial  Management  Systems 
which  will  include: 

a.  Records  that  identifx'  adequately  the 
source  and  application  of  funds  for  grant- 
supported  activities.  Those  records  shall 
contain  information  pertaining  to  grant 
awards  and  authorizations,  obligations, 
unobligated  balances,  assets,  liabilities, 
outlays,  and  income. 

b.  Effective  c.ontrol  over  and  accountability 
for  all  funds,  property,  and  other  assets. 
Grantees  shall  adequately  safeguard  all  such 
assets  and  shall  ensure  that  they  are  used 
solely  for  authorized  purposes. 

c.  Accounting  records  supported  by  source 
documentation. 

d.  Grantee  tracking  of  fund  usage  and 
records  that  show  matching  funds  and  grant 
funds  are  used  in  equal  proportions.  The 
grantee  will  provide  verifiable 
documentation  regarding  matching  fund 
usage,  i.e..  bank  statements  or  copies  of 
funding  obligations  from  the  matching 
source. 

10.  Retain  financial  records,  supporting 
documents,  statistical  records,  and. all  other 
records  pertinent  to  the  grant  for  a  period  of 
at  least  3  years  after  grant  closing,  except  that 
the  records  shall  be  retained  be\ond  the  3- 
year  period  if  audit  findings  have  not  been 
resolved.  Microfilm  or  photo<:opies  or  similar 
methods  may  be  substituted  in  lieu  of 
original  records.  The  Grantor  and  the 
(Comptroller  General  of  the  United  Stales,  or 
any  of  their  duly  authorized  representatives, 
shall  have  ac:cess  to  any  books,  documents, 
papers,  and  rtscords  of  the  Grantee's  which 
are  pertinent  to  the  spe<:ifi(.  grant  program  for 
the  purpose  of  making  audits,  examinations, 
excerpts,  and  transcripts. 

11.  Not  encumber,  transfer  or  dispose  of 
the  equipment  or  any  part  thereof,  acquired 
wholly  or  in  part  with  Grantor  fumis  without 
the  written  consent  of  the  Grantor. 

12.  Not  duplicate  other  program  purposes 
for  which  monies  have  been  received,  are 
committed,  or  are  applied  to  from  other 
sources  (public  or  private). 

Grantor  agrees  to  make  available  to  Grantee 
for  the  purpose  of  this  Agreement  funds  in 
an  amount  not  to  exceed  the  Grant  Funds. 
The  funds  will  be  reimbursed  or  advanced 
based  on  submission  of  Standard  Form  270. 

IN  WITNESS  WHEREOF.  Grantw  has  this 
day  authorized  and  caused  this  Agreement  to 
be  executed  bv — 
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Attest 

By  '. 

(Grantee) 

(Title)  

UNITED  STATES  OF  AMERICA 

RURAL  BUSINESS-tXXJPERATIVE  SERVICE 

Bv  

(Grantor)        (Name)        (Title) 

IFR  Do<:.  02-15910  Filed  6-21-02:  8:45  am] 

MLLINO  COM  $410-XV-F 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

Meeting 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington.  DC  on  Tuesday  and 
Wednesday.  July  9-10.  2002.  at  the 
times  and  location  noted  below. 
DATES:  The  schedule  of  events  is  as 
follows: 

Tuesday.  July  9.  2002 

1:30  p.m.-5 — Committee  of  the  Whole 
Briefing  on  ADA/ ABA  Final  Rule 
(Closed  Session) 

Wednesday.  July  10.  2002 

9  a.m.-Noon — Technical  Programs 

Committee 
1:30  p.m.-3 — Board  Meeting 
ADDRESSES:  The  meetings  will  be  held  at 
the  Marriott  at  Metro  Center  Hotel,  775 
12th  Street.  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Roffee,  Executive  Director,  (202)  272- 
0001  (voice)  and  (202)  272-0082  (TTY). 

SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items. 

Open  Meeting 

•  Executive  Director's  report 

•  Approval  of  the  minutes  of  the  May 
2002  Board  meeting 

•  Technical  Programs  Committee 
Report 

Closed  Meeting 

•  ADA  and  ABA  Accessibility 
Guidelines 

All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 


Persons  attending  Board  meetings  are 
requested  to  refrain  from  using-perfume, 
cologne,  and  other  fragrances  for  the 
comfort  of  other  participants. 

James ).  Raggio. 

General  Counsel. 

IFR  Doc  02-15843  Filed  &-21-02:  8:45  am) 

MLUNQ  coot  rSO-01-r 


DEPARTMENT  OF  COMMERCE 

SubmlMion  for  OMB  Review: 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB). for 
clearance  of  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13 

Interaational  Trade  Administration 

Title:  Survey  of  hitemational  Air 
Travelers. 

Agency  Form  Number:  N/A. 

OMB  Number:  0625-0227. 

Type  of  Request:  Regular  Submission. 

Burden:  24,840  hours. 

Number  of  Respondents:  165,000. 

Avg.  Hours  per  Response:  15  minutes. 

Needs  and  Uses:  The  International 
Trade  Administration.  Tourism 
Industries  office  "Survey  of 
International  Air  Travelers"  is  the  only 
source  for  estimating  international 
travel  and  passenger  fare  exports  and 
imports  for  this  country.  This  program 
also  supports  the  U.S.  Department  of 
Commerce,  Bureau  of  Economic 
Analysis  mandate  to  collect  and  report 
this  type  of  information  which  is  used 
to  calculate  Gross  Domestic  Product  for 
the  United  States.  This  project  also 
serves  as  the  core  data  source  for 
Tourism  Industries.  Numerous  reports 
and  analyses  are  developed  to  assist 
businesses  in  increasing  U.S.  exports  in 
international  travel.  An  economic 
impact  of  international  travel  on  state 
economies,  visitation  estimates,  traveler 
profiles,  presentations  and  reports  are 
generated  by  Tourism  Industries  to  help 
the  federal  government  agencies  and  the 
travel  industry  better  understand  the 
international  market.  It  is  also  a  service 
that  the  U.S.  Department  of  Commerce 
provides  to  travel  industry  businesses 
seeking  to  increase  international  travel 
and  passenger  fare  exports  for  the 
country,  as  well  as  U.S.  outboimd  travel. 
It  provides  the  only  comparable 
estimates  of  nonresident  visitation  to 
the  states  and  cities  within  the  U.S.,  as 
well  as  U.S.  resident  travel  abroad. 
Traveler  characteristics  data  are  also 
collected  to  help  travel  related 
businesses  better  understand  the 


international  travelers  to  and  from  the 
U.S.  so  they  can  develop  targeted 
marketing  and  other  planning  related 
materials. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Monthly. 

Respondent's  Obligation:  Voluntary. 

OMB  Des/c  O^icer.  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calling  or 
writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6608.  14th  & 
Constitution  Avenue,  NW,  Washington. 
DC  20230  or  via  the  Internet  at 
MCIayton@doc.gov. 

Written  comments  and  • 

recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202.  New  Executive  Office  Building. 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  )une  18.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer 
IFR  Doc.  02-15785  Filed  6-21-02;  8:45  am] 
BNJJNQ  CODE  3S1»-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Ocaanlc  and  Atmospheric 
Administration 

Notice  of  Availability  of  Environmental 
Assessment;  Request  for  Comments 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

action:  Notice  of  availability  of  a  Draft 
Damage  Assessment  and  Restoration 
Plan  and  Environmental  Assessment  for 
natural  resource  injuries  and  service 
losses  associated  with  the  Fort 
Lauderdale  mystery  oil  spill  in  Florida; 
Request  for  Comments. 


summary:  Notice  is  hereby  given  that  a 
document  entitled.  "Draft  Damage 
Assessment  and  Restoration  Plan  and 
Environmental  Assessment  for  the  Fort 
Lauderdale  Mystery  Oil  Spill"  (Draft 
DARP/EA).  is  available  for  public 
review  and  comment.  This  document 
has  been  prepared  by  the  state  and 
federal  natural  resource  trustee  agencies 
(Florida  Department  of  Environmental 
Protection.  FDEP.  and  the  National 
Oceanic  and  Atmospheric 
Administration.  NOAA)  to  address 
natural  resource  injuries  and  resource 
services  losses  resulting  from  a  mystery 
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oil  spill  in  Fort  Lauderdale,  Florida. 
This  Draft  DARP/EA  presents  the 
trustees'  assessment  of  the  natural 
resource  injuries  and  service  losses  and 
their  proposed  plan  to  compensate  for 
those  losses  by  restoring  natural 
resources  and  services.  The  trustees  will 
consider  comments  received  during  the 
public  comment  period  before  finalizing 
the  DARP/EA. 

DATES:  Comments  on  the  Draft  DARP/ 
EA  must  be  submitted  in  writing  on  or 
before  July  24.  2002. 
addresses:  Requests  for  and  written 
comments  on  the  Draft  DARP/EA 
should  be  directed  to  Catherine 
Porthouse  of  FDEP,  3900 
Commonwealth  Blvd.  MS  #659, 
Tallahassee,  FL  32399,  e-mail: 
Catherine. porthouse@dep. state. fl. us,  or 
Tony  Penn  of  NOAA,  1305  East  West 
Highway,  Station  10218,  Silver  Spring, 
MD  20910,  e-mail:  tony.penn@noaa.gov. 
The  Draft  DARP/EA  is  also  available 
eleqtronically  at  http:// 
www.darp.noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact:  Catherine 
Porthouse  at  (850)  488-2974.  e-mail: 
catherine.porthouse@dep.state.fl.us,  or 
Tony  Penn,  at  (301)  713-3038  xl97,  e- 
mail:  tony.penn@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  On  « 

Tuesday  morning.  August  8,  2000,  oil 
tar  balls  and  oil  mats  were  observed  on 
beaches  in  the  area  of  Fort  Lauderdale, 
Florida.  Within  the  next  few  days, 
approximately  20  miles  of  high-use 
recreational  beaches,  from  North  Miami 
Beach  northward  to  near  Pompano 
Beach  (primarily  Broward  County 
beaches),  were  oiled;  some  were  closed 
for  cleaning.  The  origin  of  the  oil  is 
unknown.  The  United  States  Coast 
Guard,  the  lead  response  agency  for  the 
incident,  classified  the  spill  as  medium, 
and  the  trustees  have  estimated  the 
amount  of  oil  stranded  on  the  shoreline 
to  be  approximately  15,000  gallons. 

Natural  resources  or  their  services 
impacted  as  a  result  of  the  incident 
include  threatened  and  endangered  sea 
turtles  and  tlieir  habitats,  marine  surface 
waters  and  their  biota  including  fish, 
birds,  and  recreational  use  of  beaches. 
Response  actions  reqioved  the  majority 
of  the  shoreline  oil  within  a  few  days  of 
oiling.  These  response  actions  did  not 
prevent  natural  resource  impacts  from 
occurring  nor  did  these  actions  restore 
or  rehabilitate  natural  resource  and 
service  injuries  that  resulted  from  the 
incident. 

Natural  resource  trusteeship  authority 
is  designated  according  to  §  1006(b)  of 
OPA,  Executive  Order  12777,  October 
22. 1991  (56  FR  54757),  and  subpart  G 
of  the  National  Oil  and  Hazardous 


Substances  Pollution  Contingency  Plan, 
40  CFR  part  300.  Federal  trustees  are 
designated  by  the  President,  and  state    - 
trustees  by  the  Governor.  Acting  on 
behalf  of  [he  public  as  trustees  for  the 
living  and  non-living  resources  in  the 
coastal  and  marine  environments  of 
Florida,  the  United  States  National 
Oceanic  and  Atmospheric 
Administration  and  the  Florida 
Department  of  Environmental 
Protection,  are  responsible  for  assessing 
injuries  to  trust  resources  resulting  from 
oil  spill  incidents,  and  for  developing 
and  implementing  a  plan  for  the 
restoration,  rehabilitation,  replacement, 
or  acquisition  of  the  equivalent  of 
injured  natural  resources  and  their 
services. 

Pursuant  to  Section  1002(a)  of  OPA, 
each  party  responsible  for  a  vessel  or 
facility  from  which  oil  is  discharged,  or 
which  poses  a  substantial  threat  of  a 
discharge  of  oil,  into  or  upon  the 
navigable  waters  of  the  United  States  or 
adjoining  shorelines,  is  liable  for  natural 
resource  damages  from  incidents  that 
involve  such  actual  or  threatened 
discharges  of  oil.  The  measure  of 
damages  to  natural  resources  is  the  cost 
of  restoring,  rehabilitating,  replacing  or 
acquiring  the  equivalent  of  the  injured 
natural  resources,  compensation  for  the 
diminution  in  value  of  those  natural 
resources  pending  restoration,  and  the 
reasonable  costs  of  assessing  such 
damages.  All  recoveries  for  the  first  two 
elements  are  to  be  spent  implementing 
a  restoration  plan  developed  by  the 
trustees. 

•  In  this  case,  there  is  not  an  identified 
responsible  peirty  to  pay  damages.  When 
there  is  not  a  responsible  party,  the 
Federal  Oil  Spill  Liability  Trust  Fund  is 
available  to  pay  claims  for  the  costs  of 
assessing  natural  resource  damages  and 
for  developing  and  implementing 
restoration  plans. 

The  trustees  quantified  injury  to  sea 
turtles,  fish  and  invertebrates,  seabirds, 
and  recreational  beaches  for  inclusion 
in  a  claim  for  restoration  costs.  Subject 
to  public  comment,  the  trustees 
determined  that  their  preferred 
alternative  to  address  injuries  and  losses 
of  sea  turtles  is  a  combination  of  active 
primary  restoration  (to  return  sea  turtle 
resources  and  services  to  baseline)  and 
compensatory  restoration  (to  - 
compensate  for  interim  losses  pending 
recovery  to  baseline).  The  recommended 
primary  restoration  would  consist  of 
augmenting  lighting  ordinance 
enforcement  activities  that  would  return 
sea  turtles  to  baseline  by  preventing 
mortality  of  turtle  hatchlings  due  to 
disorientation.  The  recommended 
compensatory  restoration  would  also 
augment  lighting  ordinance 


enforcement,  which  would  provide 
additional  turtle  hatchlings  to 
compensate  for  the  interim  turtle  losses. 
The  compensatory  component  of  the 
enforcement  project  would  be  of 
sufficient  scale  to  provide  compensatory 
ecological  services  approximately 
equivalent  to  those  that  will  be  lost  from 
the  injured  turtles  pending  recover}'  to 
baseline. 

No  primary'  restoration  actions  are 
considered  necessary"  for  the  fish  and 
invertebrate,  and  seabird  injuries. 
However,  the  trustees  have  identified 
projects  as  compensation  for  an  acute 
kill  of  fish,  invertebrates,  and  seabirds. 
The  trustees  would  create  mangrove 
habitat  in  order  to  provide  the  fish  and 
invertebrate  biomass  that  was  lost. 

To  replace  the  estimated  bird  losses, 
the  trustees  have  identified  projects 
aimed  at  saving  birds  from  future  injur>'. 
The  trustees  would  install  signs  at  a 
fishing  pier  advising  anglers  not  to  cut 
their  lines  and  demonstrating  how  to 
free  birds  from  fishing  lines  and  hooks, 
which  would  prevent  entanglement  and 
provide  seabird  rescue  in  the  event  of 
entanglement. 

The  impacted  recreational  beaches 
were  returned  to  baseline  conditions 
through  incident  response  actions, 
however  there  was  a  period  of  lost  use 
during  the  response  phase.  The 
recommended  compensator}'  restoration 
projects  are  to  plant  sea  oats  to  build 
dunes,  construct  dune  walkovers, 
provide  handicapped  carts,  and  provide 
shade  areas  that  together  would 
maintain  beaches  for  future  use,  provide 
access  to  the  beach,  and  improve  the 
quality  of  the  beach  experience. 

Dated:  lune  12.  2002. 
Jamison  S.  Hawkins, 

Deputy  Assistant  Administrator  for  Ocean 
Senices  and  Coastal  Zone  Managt'nwnt. 
IFR  Doc.  02-15866  Filed  6-21-02:  8:45  ami 

BILUNG  CODE  351&-JE-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Annual  Retail  Trade  Survey 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
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DATES:  Written  comments  must  be 
submitted  on  or  before  August  23.  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce.  Room  6608. 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC  20230  (or  via  the 
Internet  at  mclayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Scott  A.  Scheleur,  U.S." 
Census  Bureau.  Room  262&-FOB  3. 
Washington.  DC  20223-6500.  (301)  457- 
2713. 
SUPPLEMENTARY  INFORMATION 

I.  Abstract 

The  Annual  Retail  Trade  Survey 
(ARTS)  provides  a  sound  statistical 
basis  for  the  formation  of  policy  by 
other  government  agencies.  It  provides 
continuing  and  timely  national  statistics 
on  retail  trade  and  accommodation  and 
food  services,  augmenting  the  period 
between  economic  censuses,  and  is  a 
continuation  of  similar  retail  trade 
surveys  conducted  each  year  since  1951 
(except  1954).  The  data  collected — 
annual  sales  and  operating  receipts,  e- 
commerce  sales  and  receipts,  purchases, 
end-of-year  inventories,  and  accoimts 
receivables — are  applicable  to  a  variety 
of  public  and  business  needs.  Data  items 
collected  for  accommodation  and  food 
services  are  annual  receipts  and  e- 
commerce  receipts.  The  estimates  of 
purchased  merchandise  will  be  used  to 
estimate  trade  margins  on  commodities 
sold  in  calculating  the  personal 
consumption  portion  of  the  Gross 
Domestic  Product  (GDP)  by  the  Bureau 
of  Economic  Analysis  (BEA).  Accounts 
receivable  balances  are  used  by  the 
Federal  Reserve  Board  in  measuring 
consumer  credit.  Businesses  use  these 
estimates  to  determine  market  share  and 
to  perform  other  analysis. 

The  ARTS  sample  consists  of  all  firms 
operating  retail  cstabli.shments  within 
the  U.S.  whose  probability  of  selection 
is  determined  by  sales  size,  as  reported 
in  the  Monthly  Retail  Trade  Survey 
(MRTS).  An  additional  panel  of  cases 
who  report  only  in  the  annual  survey 
are  also  canvassed.  Estimates  developed 
in  the  ARTS  are  used  to  benchmark  the 
monthly  sales  and  inventories  series 
and  the  firms  canvassed  in  this  survey 
are  not  required  to  maintain  additional 
records  since  carefully  prepared 
estimates  are  acceptable  if  book  figures 
are  not  available. 

ARTS  will  convert  its  collection 
instrument  from  printing  respondent 
information  on  pre-stocked  report  forms 


to  a  print-on-demand  system  referred  to 
as  DocuPrint.  DocuPrint  offers  more 
flexibility  in  selecting  and  combining 
various  images  with  variable  questions 
and  messages  depending  on  changing 
coverage  and  kind  of  business  and 
allows  us  to  tailor  survey  questions  to 
a  specific  respondent.  The  key  benefit  of 
this  system  is  its  ability  to  print  a 
specific  document  or  set  of  related 
documents  (when  requested),  and 
overlay  variable  data,  bar  code  and 
address  label  information  in 
predetermined  locations  throughout  the 
document(s),  all  in  one  pass  when  the 
images  and  messages  are  summoned  to 
the  printer.  This  process  reduces  the 
time  and  cost  of  preparing  mailout 
packages  that  contain  unique  variable 
data,  while  improving  the  look  and 
quality  of  the  products  produced. 

II.  Method  of  Collection 

We  will  collect  this  information-by 
mail.  FAX  and  telephone  follow-up. 

m.  Data 

OMB  Number:  0607-001 3. 

Form  Number:  SA-44,  SA-44A.  SA- 
44C.  SA-44E.  SA-44N.  SA-44S.  SA-45. 
SA-45C.  and  SA-721. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Retail  Businesses. 

Estimated  Number  of  Respondents: 
22,977. 

Estimated  Time  Per  Response:  24.3 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  9.299. 

Estimated  Total  Annual  Cost:  The 
cost  to  the  respondent  for  fiscal  year 
2003  is  estimated  to  be  $194,442.  based 
on  an  annual  response  burden  of  9,299 
hours  and  a  rate  of  $20.91  per  hour  to 
complete  the  form. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13.  U.S.C. 
Sections  182.  224.  and  225. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)°the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  )une  18.  2002. 
Madeleine  Clayton, 

Departmental  Papenvork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
IFR  Doc.  02-15784  Filed  6-21-02:  8:45  am) 
BHJJNO  COOe  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Sacurlty 

Materials  Technical  Advisory 
Committaa;  Notice  of  Closed  Meeting 

The  Materials  Technical  Advisory 
Committee  will  meet  on  July  1 1 .  2002, 
at  10:30  a.m..  in  the  Herbert  C.  Hoover 
Building.  Room  3884, 14th  Street  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Industry  and  Security  with 
respect  to  technical  questions  which    ' 
affect  the  level  of  export  controls 
applicable  to  materials  and  related 
technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12958,  dealing  with  the  U.S. 
export  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6, 
2002.  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portion  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  {a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

For  more  information,  call  Lee 
Carpenter  at  (202)  482-2583. 

Dated:  June  19.  2002. 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer. 

[PR  Dot:.  02-15832  Filed  6-21-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-489-502] 

Certain  Welded  Carlson  Steel  Pipe  and 
Tube  from  Turlwy:  Rescission  of 
Countervaiiing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Rescission  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  On  April  24,  2002,  in 
response  to  a  timely  request  from  the 
respondent  (Borusan  Bom  Birle'sik 
Fabrikalari  Mannesmann  Boru),  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  countervailing  duty  order 
on  certain  welded  carbon  steel  pipe  and 
tube  from  Turkey.  The  review  covers  the 
period  January  1.  2001  through 
December  31.  2001.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews.  67  FR  20089 
(April  24.  2002). 

In  accordance  with  19  CFR 
351.213(d)(1).  the  Department  is  now 
rescinding  this  review  because  the 
respondent  has  withdrawn  its  request 
for  review  and  no  other  interested  party 
had  requested  the  review. 
EFFECTIVE  DATE:  June  24.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore,  Office  of  AD/CVD 
Enforcement  VI,  Import  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.W.. 
Washington,  D.C.  20230;  telephone 
(202)482-3692. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendiments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351. 

Background 

On  March  29,  2002,  the  Department 
received  a  request  for  an  administrative 
review  of  the  countervailing  duty  order 
on  certain  welded  carbon  steel  pipe  and 
tube  from  Turkey  for  the  period  January 
1,  2001  through  December  31.  2001.  On 
April  24.  2002,  the  Department 
published  in  the  Federal  Register  (64 


FR  67846)  a  notice  of  initiation  of  the 
antidumping  and  countervailing  duty 
administrative  review  on  certain  welded 
carbon  steel  pipe  and  tube  from  Turkey 
with  respect  to  the  respondent. 

Rescission  of  Review 

On  June  4,  2002,  the  respondent 
timely  withdrew  its  request  for  review. 
The  applicable  regulation,  19  CFR 
351.213(d)(1),  states  that  if  a  party  that 
requested  an  administrative  review 
withdraws  the  request  within  90  days  of 
the  date  of  publication  of  the  notice  of 
initiation  of  the  requested  review,  the 
Secretary  will  rescind  the  review.  In  this 
case,  the  respondent  has  withdrawn  its 
request  for  the  review  within  the  90-day 
period.  No  other  party  requested  a 
review  and  we  have  received  no  other 
submissions  regarding  the  respondent's 
withdrawal  of  its  request  for  the  review. 
Therefore,  we  are  rescinding  this  review 
of  the  countervailing  duty  order  on 
certain  welded  carbon  steel  pipe  and 
tube  from  Turkey  covering  the  period 
January  1.  2001  through  December  31. 
2001. 

This  notice  is  issued  and  published  in 
accordance  with  19  CFR  351.213(d)(4) 
and  777(i)  of  the  Act. 

DATED:  June  14,  2002 
Bernard  Carreau, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-15786  Filed  6-21-02;  8:45  am] 
BILLING  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  061902A] 

Extenaion  of  Public  Comment  Period 
for  a  Proposed  Information  Collection 
of  Social  Science  Data  for  Aiaaica 
FIslieries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
action:  Notice. 

SUMMARY:  On  April  17.  2002.  the 
Department  of  Commerce  published  a 
Federal  Register  notice  that  solicited 
public  comment  on  a  proposed 
information  collection  entitled  "Social 
Science  Data  for  Alaska  Fisheries".  The 
solicitation  of  public  comment  is 
required  bv  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L.  104-13  (44  U.S.C. 
3506(c)(2)(A)).  The  Department  has 
received  a  request  to  extend  the  original 
deadline  for  comments  from  June  17, 
2002.  to  July  1.  2002.  This  notice 
extends  the  comment  period  to  that 


date.  All  comments  received  from  the 
original  closing  date  until  the  close  of 
business  July  1,  2002,  will  be 
considered  timely. 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  1.  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce.  Room  6608, 
14Ui  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  the 
Internet  at  MClayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Jennifer  Sepez, 
Anthropologist,  Alaska  Fisheries 
Science  Center,  7600  Sand  Point  Way 
NE,  Seattle,  WA  98115-0070 
(Jennifer.Sepezdnoaa.gov). 

Dated:  lune  18.  2002. 
Madeleine  Clayton, 

Departmental  Papenvork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-15886  Filed  6-21-02;  8:45  am] 
BHJJNG  cooe  9510-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administratipn 

P.O.  030702A] 

Small  Takes  of  Marine  Mammals 
incidentai  to  Specified  Activities; 
Seismic  Reflection  Data  off  Southern 
Califomia 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  issuance  of  an 

incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  has 
been  issued  to_lhe  U.S.  Geological 
Survey  (USGS)  to  take  small  numbers  of 
marine  mammals  by  harassment 
incidental  to  collecting  marine  seismic 
reflection  data  while  investigating  the 
landslide  and  earthquake  hazards  off 
Southern  Califomia. 
DATES:  This  authorization  is  effective 
from  June  13,  2002.  through  September 
30.  2002. 

ADDRESSES:  A  copy  of  the  application, 
which  includes  a  list  of  references  used 
in  this  document,  and  other  documents 
referenced  herein  may  be  obtained  by 
writing  to  Donna  Wieting.  Chief.  Marine 
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Mammal  Conservation  Division.  Office 
of  Protected  Resources,  NMFS.  1315 
East-West  Highway.  Silver  Spring,  MD 
20910-3225  or  by  telephoning  one  of 
the  contacts  listed  below. 
FOR  FURTHCR  MroRMATION  CONTACT: 
Kenneth  R.  HoUingshead,  Office  of 
Protected  Resources.  NMFS.  (301)  713- 
2055,  ext  128. 
SUPP(.EMENTARY  INFGRMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  Ashing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses,  and  if  the  permissible 
methods  of  taking  and  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  takings  are  set  forth. 
NMFS  has  defined  "negligible  impact" 
in  50  CFR  216.103  as  "an  impact 
resulting  from  the  specified  activity  that 
cannot  be  reasonably  expected  to.  and  is 
not  reasonably  likely  to,  adversely  affect 
the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  The 
MMPA  defines  "harassment"  as: 

any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild:  or  (ii)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of 
an  application  followed  by  a  30-day 
public  notice  and  comment  period  on 
any  proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 


Summary  of  Request 

The  USGS  plans  to  conduct  a  high- 
resolution  seismic-reflection  survey 
offshore  from  southern  California  for 
two  weeks  diuing  )une  2002.  The  USGS 
will  collect  this  seismic-reflection  data 
to  investigate  the  hazards  posed  by 
landslides,  tsunamis,  and  potential 
earthquake  faults  in  the  nearshore 
region  from  Ventura  to  Santa  Barbara. 
CA.  This  task  is  part  of  a  multiyear 
hazard  analysis  that  requires  high- 
resolution,  seismic-reflection  data  using 
several  acoustic  sources.  In  addition,  a 
few  days  of  survey  time  will  be  used  to 
conduct  a  seafloor  imaging  svirvey  in 
support  of  environmental  studies  in  the 
area  offshore  Pt.  Conception. 

The  USGS  plans  to  collect  seismic- 
reflection  data  using  three  basic 
instriunent  systems: 

(1)  A  Himtec  or  a  Geopulse  boomer 
sound-soiuce  to  collect  high-resolution 
seismic-reflection  data  of  the  sub- 
seafloor; 

(2)  A  high-resolution  multi-channel 
system  for  which  the  primary  source 
will  be  a  2-kilo-Joule  (kj)  sparker 
system  for  shallow  water  and  a  small  GI 
airgim  in  deeper  water.  The  type  of 
sparker  to  be  used  will  depend  on  the 
results  of  a  sparker  feasibility  study 
completed  earlier  this  year  in  the 
Seattle,  Washington  area.  A  250-m-long 
(820-ft)  hydrophone  streamer  is  used  for 
both  multi-channel  sources. 

(3)  A  Klein  side-scan  sonar  for  the 
environmental  survey  off  Pt, 
Conception,  CA. 

The  high-resolution  Himtec  boomer 
system  uses  an  electrically  powered 
sound  source  that  is  towed  behind  the 
ship  at  depths  between  30  m  (98.4  ft) 
and  160  m  (525  ft)  below  the  sea 
siuface.  The  hydrophone  arrays  for 
listening  are  attached  to  the  tow  vehicle 
that  houses  the  sound  source.  The  USGS 
plans  to  use  the  Huntec  system 
primarily  in  water  depths  greater  than 
300  m  (984.2  ft).  The  system  is  triggered 
at  0.5-  to  1.25-second  intervals, 
depending  upon  the  source  tow  depth. 
This  system  provides  detailed 
information  about  stratified  sediment, 
so  that  dates  obtained  from  fossils  in 
sediment  samples  can  be  correlated 
with  episodes  of  fault  offset.  The  sound 
pressure  level  (SPL)  for  the  Huntec  unit 
is  205  dB  re  1  microPa-m  (root-mean- 
squared  (RMS)).  The  output-sound 
bandwidth  is  0.5  kHz  to  8  kHz,  with  the 
main  peak  at  4.5  kHz. 

The  USGS  plans  to  use  the  siuface- 
towed  Geopulse  boomer  system  in  the 
shallow  water  parts  of  the  siuvey  area, 
typically  in  water  depths  from  20  m  to 
300  m  (65.6  to  984.2  ft).  The  sound 
soiuce  consists  of  two  Geopulse  581 3  A 


boomer  plates  mounted  on  a  catamaran 
sled.  The  catamaran  is  towed  just 
behind  the  vessel,  while  the  5-m  long 
(16.4-ft)  hydrophone  streamer  is  usually 
towed  from  a  boom  on  one  side  of  the 
vessel.  The  SPL  for  the  Geopulse  is  204 
dB  re  1  microPa-m  (RMS),  and  its 
effective  bandwidth  is  about  0.75  to  3.5 
kHz.  The  firing  rate  is  generally  0.5  to 
1  sec.  interval. 

The  primary  sotmd  source  for  the 
high-resolution  multi-channel  system 
will  be  a  2.0  kJ  sparker  system  such  as 
the  SQUID  2000  minisparker  system 
manufactured  by  Applied  Acoustic 
Engineering.  Inc.  This  minisparker 
includes  electrodes  that  are  mounted  on 
a  small  pontoon  sled.  The  electrodes 
simultaneously  discharge  electric 
current  through  the  seawater  to  an 
electrical  ground.  This  discharge  creates 
an  acoustic  signal.  The  pontoon  sled 
that  supports  the  minisparker  is  towed 
on  the  sea  siuface.  approximately  5  m 
(16.4  ft)  behind  the  ship. 

Source  characteristics  of  the  SQUID 
2000  provided  by  the  manufacturer 
shqw  an  SPL  of  209  dB  re  1  microPa- 
m  (RMS).  The  amplitude  spectrum  of 
this  pulse  indicates  that  most  of  the 
sound  energy  lies  between  150  Hz  and 
1700  Hz,  and  the  peak  amplitude  is  at 
900  Hz.  The  output  sound  pulse  of  the 
minisparker  has  a  duration  of  about  0.8 
ms.  When  operated  at  sea  for  the 
proposed  multichannel  seismic- 
reflection  survey,  the  minisparker  will 
be  discharged  every  1  to  4  seconds. 

The  second  source  for  the  multi- 
channel system  is  a  small  airgun  of 
special  type  called  a  generator-injector, 
or  GI  gun  (trademark  of  Seismic 
Systems,  Inc.,  Houston,  TX).  This  type 
of  airgun  consists  of  two  small  airguns 
within  a  single  steel  body.  The  two 
small  aifguns  are  fired  sequentially, 
with  the  precise  timing  required  to 
nullify  the  bubble  oscillations  that 
typify  sound  pulses  from  a  single  airgun 
of  conunon  type.  These  oscillations 
impede  detailed  analysis  of  fault 
structure.  For  arrays  consisting  of  many 
airguns,  bubble  oscillations  are 
cancelled  by  careful  selection  of  airgun 
sizes.  The  GI  gun  is  a  mini-array  that  is 
carefully  adjusted  to  achieve  the  desired 
bubble  cancellation.  Airgims  and  GI 
guns  with  similar  chamber  sizes  have 
similar  peak  output  pressures.  The  GI 
gun  for  this  survey  has  two  chambers  of 
equal  size  (35  in3)  and  the  gun  will  be 
fired  every  12  seconds.  Compressed  air 
delivered  to  the  GI  gun  will  have  a 
pressure  of  about  3000  psi.  The  gun  will 
be  towed  5  meters  (16.4  ft)  behind  the 
vessel  and  suspended  ftx)m  a  float  to 
maintain  a  depth  of  about  1  m  (3.2  ft). 

The  manufacturer's  literature 
indicates  that  a  GI  gun  of  the  size  the 
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USGS  will  use  has  an  SPL  of  about  220 
dB  re  1  microPa-m  (RMS).  The  GI  gun's 
output  sound  pulse  has  a  duration  of 
about  10  ms.  "The  amplitude  spectrum  of 
this  pulse,  as  shown  by  the 
manufacturer's  data,  indicates  that  most 
of  the  sound  energy  is  at  frequencies 
below  500  Hz.  Field  measurements  by 
USGS  personnel  indicates  that  the  GI 
gun  produces  low-sound-amplitudes  at 
frequencies  above  500  Hz.  Thus  high- 
amplitude  sound  from  this  source  is  at 
frequencies  that  are  outside  the  main 
hearing  band  of  most  odontocetes  and 
pinnip>eds  (Richardson  et  al.,  1995). 

The  environmental  survey  off  Pt. 
Conception  will  be  accomplished  ivith 
side-scan  sonar  surveying.  The  Klein 
2000  side-scan  sonar  uses  an  electrically 
powered  sound  source.  In  operation,  the 
sound  source,  or  "fish",  is  towed  behind 
the  research  vessel  at  depths  of  1  to  10 
m  (3.2  to  32.8  ft)  below  the  sea  surface. 
The  unit  emits  a  short  pulse  of  sound 
about  every  0.25  second;  the  interval 
depends  on  the  swath  width  (i.e..  the 
area  of  seafloor  to  be  imaged).  The  side- 
scan  sonar  system  measures  the  return 
time  and  intensity  of  echoes  to  create  a 
high-resolution  image  of  the  seafloor 
that  is  similar  to  an  air  photo  on  land. 
The  side-scan  system  has  an  SPL  of 
about  210  dB  re  1  microPa-m  (RMS). 
The  output  sound  pulse  is  very  short. 
with  a  time  duration  of  less  than  0.1  ms. 
The  dual-frequency  bandwidth  of  the 
outeoing  signal  is  100  kHz  or  500  kHz. 

Ine  work  is  planned  for  June  10-29, 
2002.  The  primary  work  area  (70 
percent  of  the  time)  is  between  Pt.  Dtmie 
and  offchore  Gaviota,  CA,  in  the  western 
Santa  Monica  Basin  and  Santa  Barbara 
Channel.  The  secondary  work  area  is 
offshore  between  Pt.  Conception  and  Pt. 
Arguello  (but  staying  within  30  km  (18.6 
mi)  of  the  coast).  Some  work  might  be 
attempted  during  transit  between  the 
two  work  areas. 

Comments  and  Responses 

A  notice  of  receipt  of  the  application 
and  proposed  authorization  was 
published  on  April  1,  2002  (67  FR 
15360).  and  a  30-day  public  comment 
period  was  provided  on  the  application 
and  proposed  authorization.  Comments 
were  received  from  the  Marine  Mammal 
Commission  (MMC). 

Comment  1:  The  MMC  believes  that 
NMFS'  preliminary  determinations  that 
the  short-term  impact  of  the  proposed 
activities  will  result,  at  most  in  a 
temporary  modification  in  behavior  of 
certain  species  of  marine  manunals  and 
that  any  behavioral  modifications  made 
by  these  species  are  expected  to  have  no 
more  than  a  negligible  impact  on  the 
reproduction  or  survival  of  these  species 
are  reasonable,  provided  that  NMFS  is 


satisfied  that  the  proposed  monitoring 
and  mitigation  measures  are  adequate  to 
detect  and  minimize  disturbance  to 
affected  marine  mammal  species.  In 
regard  to  the  previous  statement,  the 
MMC  notes  that  it  is  unclear  whether 
night-time  operations  will  be  carried  out 
in  other  than  shallow  water.  If  so,  the 
MMC  questions  whether  the  plaimed 
night-time  observations  would  be 
capable  of  assuring  that  the  proposed 
activities  have  the  least  practicable 
adverse  impact  on  marine  mammals. 

Response:  The  USGS  will  be  capable 
of  conducting  the  monitoring  program 
required  under  the  IHA  for  this  activity. 
As  determined  by  the  California  Coastal 
Commission  (CCC),  the  shutdown  zones 
are  100  m  (328  ft)  for  the  Gl-airgun  and 
30  m  (98  ft)  for  the  other  acoustic 
systems.  The  GI  airgun  will  be  used 
only  during  daylight  hours.  Monitoring 
these  safety  zones  during  daylight  and 
night-time  is  practical. 

Comment  2:  The  MMC  recommends 
that  NMFS  consult  with  the  applicant  to 
address  this  con  cem,  in  order  to  ensure 
that  any  marine  mammals  approaching 
or  entering  the  designated  safety  zone 
around  the  source(s)  during  ni^t-time 
activities  can  be  detected  in  time  to  stop 
operations  to  ensure  that  animals  are 
not  adversely  affected. 

Response:  See  response  to  comment  1. 

Comment  3:  The  MMC  notes  that 
NMFS  does  not  plan  to  require  the  shut 
down  of  the  acoustic  source  if 
pinnipeds  approach  the  source  and 
enter  the  safety  zone.  The  MMC 
recommends  that  NMFS  require  such    . 
approaches  to  be  monitored  and  that  the 
source  be  shut  down  if  the  animal(s) 
show  signs  of  distress. 

Response:  NMFS  concurs  and  has 
made  that  recommendation  a  part  of  the 
IHA.  Acoustic  source  transmissions  will 
be  suspended  whenever  the  vessel 
approaches  a  pinniped  and  marine 
mammal  behavior  observations  will  be 
made  during  these  periods.  However,  it 
should  be  understood  that  seals  and  sea 
lions  will  also  actively  approach  a 
vessel  while  transmitting  (the  vessel 
itself  moving  forward  at  about  3-5 
knots)  from  the  side  of  the  vessel  or  the 
stern,  meaning  that  the  animal  is 
voluntarily  approaching  a  noise  source 
that  is  increasing  in  strength  as  the 
animal  gets  closer.  Therefore,  if  a 
pinniped  approaches  the  USGS  vessel, 
the  IHA  requires  the  USGS  to  monitor 
the  interaction  to  ensure  the  animal 
does  not  show  signs  of  distress.  If  the 
pinniped(s)  show  obvious  distress,  the 
USGS  is  to  suspend  operations  until  the 
pinniped  moves  outside  of  the  safety 
zone  and  to  continue  to  conduct 
observations  on  effects  on  all  pinnipeds 


after  the  acoustic  source  is  again 
powered  up. 

Comment  4:  The  MMC  recommends 
that  the  applicant  be  required  to  include 
in  the  initial  and  final  reports,  the 
species  and  numbers  of  marine 
mammals  observed  approaching  and 
entering  the  designated  safety  zones 
during  both  day  and  night. 

Response:  NMFS  concurs.  The  USGS 
will  employ  trained  biologists  to 
monitor  marine  mammals  in  and  around 
the  vicinity  of  the  acoustic  source  and 
record  behavioral  activities.  These 
observations  will  be  provided  to  NMFS 
and  the  public  under  the  reporting 
requirements  contained  in  the  IHA. 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  the  Activity 

The  Southern  California  Bight 
supports  a  diverse  assemblage  of  29 
species  of  cetaceans  (whales,  dolphins 
and  porpoises)  and  6  species  of 
pinnipeds  (seals  and  sea  lions).  The 
species  of  marine  mammals  that  are 
likely  to  be  present  in  the  seismic 
research  area  include  the  bottlenose 
dolphin  [Tursiops  truncatus),  common 
dolphin  [Phocoena  phocoena),  killer 
whale  [Orcinus  orca).  Pacific  white- 
sided  dolphin  {Lagenorhynchus 
obliquidens),  northern  right  whale 
dolphin  (Lissodelphis  borealis).  Risso's 
dolphin  (Grampus  griseus),  pilot  whale 
(Globicephala  macrorhynchus),  Dall's 
porpoise  [Phocoenoides  dalli),  sperm 
whale  {Physeter  macrocephalus), 
humpback  whale  (Megaptem 
novaengliae),  gray  whale  [Eschrichtius 
robustus),  blue  whale  [Balaenoptera 
musculus),  minke  whale  (Balaenoptera 
acutorostrata),  fin  whale  (Balaenoptera 
physalus),  harbor  seal  [Phoca  vitulina). 
elephant  seal  (Mirounga  angustirostris), 
Steller  sea  lion  [Eumetopias  jubatus), 
California  sea  lion  (Zaiophus 
calif omianus),  northern  fur  seal 
[Callorhinus  ursinus)  and  sea  otter 
(Enhydra  lutris).  General  information  on 
these  species  can  be  found  in  the  USGS 
application  and  in  Forney  et  al.  (2001). 
Forney  et  al.  (2001)  is  available  at  the 
following  URL:  http:// 
www.nmfs.noaa.gov/prot    res/PR2/ 

Stock Assessment Program/ saTs.html 

Please  refer  to  these  documents  for 
information  on  these  species  in 
California  waters. 

Potential  ESbtXs  of  Marine  Seismic 
Reflection  Studies  on  Marine  Mammals 

Discussion 

Disturbance  by  acoustic  noise  is  the 
principal  means  of  t£d(.ing  incidental  to 
this  activity.  Vessel  noise  may  provide 
a  secondary  source.  Also,  the  physical 
presence  of  vessels  could  lead  to  some 
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non-acoustic  effects  involving  visual  or 
other  cues. 

The  effects  of  underwater  sounds  on 
marine  mammals  are  highly  variable, 
and  can  be  categorized  as  follows:  (1) 
The  sounds  may  be  too  weak  to  be  heard 
at  the  location  of  the  animal  (i.e.  lower 
than  the  prevailing  ambient  noise  level, 
the  hearing  threshold  of  the  animal  at 
relevant  frequencies,  or  both):  (2)  the 
sounds  may  be  audible  but  not  strong 
enough  to  elicit  any  overt  behavioral 
response;  (3)  the  sounds  may  elicit 
behavioral  reactions  of  variable 
conspicuousness  and  variable  relevance 
to  the  well  being  of  the  animal:  these 
can  range  from  subtle  effects  on 
respiration  or  other  behaviors 
(detectable  only  by  statistical  analysis) 
to  active  avoidance  reactions;  (4)  upon 
repeated  exposure,  animals  may  exhibit 
diminishing  responsiveness 
(habituation),  or  disturbance  effects  may 
persist  (the  latter  is  most  likely  with 
sounds  that  are  highly  variable  in 
characteristics,  unpredictable  in 
occurrence,  and  associated  with 
situations  that  the  animal  perceives  as  a 
threat);  (5)  any  sound  that  is  strong 
enough  to  be  heard  has  the  potential  to 
reduce  (mask)  the  ability  of  marine 
mammals  to  hear  natural  sounds  at 
similar  frequencies,  including  calls  from 
conspecifics  and/or  echolocation 
sounds,  and  environmental  sounds  such 
as  storms  and  surf  noise;  and  (6)  very 
strong  sounds  have  the  potential  to 
cause  either  a  temporary  or  a  permanent 
reduction  in  hearing  sensitivity  (i.e.. 
temporary  threshold  shift  (TTS)  or 
permanent  threshold  shift  (PTS). 
respectively).  In  addition,  intense 
acoustic  or  explosive  events  may  cause 
trauma  to  tissues  associated  with  organs 
vital  for  hearing,  sound  production, 
respiration  and  other  functions.  This 
trauma  may  include  minor  to  severe 
hemorrhage. 

Few  data  on  the  effects  of  non- 
explosive  sounds  on  hearing  thresholds 
of  marine  mammals  have  been  obtained. 
However,  in  terrestrial  mammals  (and 
presumably  in  marine  mammals), 
received  sound  levels  must  far  exceed 
the  animal's  hearing  threshold  for  there 
to  be  any  TTS  and  must  be  even  higher 
for  there  to  be  risk  of  PTS  (Richardson 
et  aJ.,  1995). 

Depending  upon  ambient  conditions 
and  the  sensitivity  of  the  receptor, 
underwater  sounds  produced  by  seismic 
operations  may  be  detectable  some 
substantial  distance  away  bom  the 
activity.  Any  sound  that  is  detectable  is 
(at  least  in  theory)  capable  of  eliciting  a 
disturbance  reaction  by  a  marine 
mammal  or  masking  a  signal  of 
comparable  frequency.  Harassment  is 
presumed  to  occur  when  marine 


mammals  in  the  vicinity  of  the  acoustic 
source  (or  vessel)  show  a  significant 
behavioral  response  to  the  generated 
sounds  or  visual  cues. 

Seismic  pulses  are  known  to  cause 
some  species  of  whales,  including  gray 
and  bowhead  whales,  to  behaviorally 
respond  within  a  distance  of  several 
kilometers  (Richardson  et  al.,  1995). 
Although  some  limited  masking  of  low- 
frequency  soimds  is  a  possibility  for 
those  species  of  whales  using  low 
frequencies  for  commimication.  the 
intermittent  nature  of  the  acoustic 
pulses  created  by  the  planned  survey's 
instruments  will  limit  the  extent  of 
masking.  Bowhead  whales,  for  example, 
are  known  to  continue  calling  in  the 
presence  of  seismic  survey  sounds,  and 
their  calls  can  be  heard  between  seismic 
pulses  (Richardson  et  al.  1986). 

When  the  received  levels  of  noise 
exceed  some  behavioral  reaction 
threshold,  cetaceans  will  show 
distiirbance  reactions.  The  levels, 
frequencies,  and  types  of  noise  that  will 
elicit  a  response  vary  between  and 
within  species,  individuals,  locations 
and  season.  Behavioral  changes  may  be 
subtle  alterations  in  surface-dive- 
respiration  cycles.  More  conspicuous 
responses  include  changes  in  activity  or 
aerial  displays,  movement  away  from 
the  soimd  source,  or  complete 
avoidance  of  the  area.  The  reaction 
threshold  and  degree  of  response  are 
related  to  the  activity  of  the  animal  at 
the  time  of  the  disturbance.  Whales 
engaged  in  active  behaviors  such  as 
feeding,  socializing  or  mating  are  less 
likely  than  resting  animals  to  show 
overt  behavioral  reactions,  unless  the 
dist\irbance  is  directly  threatening. 

Hearing  damage  is  not  expected  to 
occur  during  the  project.  While  it  is  not 
known  whether  a  marine  mammal  very 
close  to  one  of  the  acoustic  devices 
would  be  at  risk  of  temporary  or 
permanent  hearing  impairment,  TTS  is 
a  theoretical  possibility  for  animals 
within  a  few  hundred  meters 
(Richardson  et  al,  1995),  if  the  SPL  of  an 
acoustic  source  is  of  sufficient  intensity, 
such  as  with  large  seismic  airgim  arrays. 
However,  considering  the  low  intensity 
of  the  proposed  acoustic  devices,  and 
the  planned  monitoring  and  mitigation 
measures  (described  later  in  this 
dociunent),  which  are  designed  to  detect 
marine  mammals  occurring  near  the 
acoustic  sources  and  to  avoid,  to  the 
greatest  extent  practicable,  exposing 
Uiem  to  soimd  pulses  that  have  any 
possibility  of  causing  hearing  damage, 
neither  TTS  nor  PTS  are  likely. 


Maximum  Sound-Exposure  Levels  for 
Marine  Mammals 

The  adverse  effects  of  underwater 
sound  on  mammals  have  been 
documented  for  exposure  times  that  for 
up  to  several  minutes,  but  adverse 
effects  have  not  been  documented  for 
the  brief  pulses  typical  of  the 
minisparker  (0.8  ms)  and  the  Huntec 
system  (typically  0.3  ms). 

For  impulse  noise,  NMFS  has 
previously  established  that  activities 
should  avoid,  to  the  greatest  extent 
practicable,  exposing  mysticetes  and 
sperm  whales  to  an  SPL  of  180  dB  re  1 
microPa-m  (RMS)  or  higher.  For 
odontocetes  and  piiuupeds,  activities^ 
should  avoid,  to  the  greatest  extent 
practicable,  exceeding  a  level  of  190  dB 
re  1  microPa-m  (RMS).  These 
determinations  were  based  on  findings 
at  the. High-Energy  Seismic  Workshop 
held  at  Pepperdine  University  in  1997 
as  updated  by  the  NMFS'  Acoustics 
Workshop  held  in  Silver  Spring,  MD  in 
1998.  In  1999  however,  the  CCC  limited 
this  maximum  sound-exposure  level  to 
180  dB  re  1  microPa-m  (RMS)  for  all 
marine  mammals,  including  pinnipeds, 
within  the  coastal  zone  of  California  and 
as  expected  the  CCC  is  requiring  similar 
limitations  for  this  action. 

However,  current  scientific  consensus 
indicates  that  a  safe  level  for  impulse 
sounds  for  piimipeds  that  avoids  TTS  is 
higher  than  the  level  indicated  for 
cetaceans  (e.g.,  180  dB).  As  a  result,  ' 
although  scientists  have  preliminarily 
established  an  SPL  of  190  dB  re  1 
microPa-m  (RMS)  as  a  safe  level  for 
pinnipeds  underwater,  and  while  NMFS 
adopts  this  information  as  the  best 
scientific  information  available,  the 
USGS  has  agreed  to  abide  by  the 
cbnditions  contained  in  its  CCC 
consistency  determination. 

NMFS  notes  moreover,  that  the  recent 
precautionary  application  of  a  180-dB 
safety  zone  for  protecting  marine 
mammals  does  not  necessarily  mean 
that  animals  entering  that  zone  will  be 
adversely  affected.  It  simply  means  that 
animals  have  the  potential  to  incur  a 
temporary  elevation  in  hearing 
threshold  (i.e.,  TTS),  lasting,  at  worst, 
for  a  few  minutes  at  the  180  dB  sound 
pressiue  level. 

The  USGS  has  provided  an  estimate 
of  how  close  marine  mammals  can 
approach  each  sound  soiut:e  before  it 
needs  to  be  shut  off.  This  estimate 
follows  the  procedure  required  by  the 
CCC  in  1999,  in  that  underwater  sound 
is  assumed  to  attenuate  with  distance 
according  to  20log(R),  and  the 
maximum  SPL  to  which  marine 
mammals  can  be  exposed  is  180  dB  re 
1  microPa-m  (RMS).  The  alternative 
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estimate  of  safe  distance  is  proposed  for 
operations  in  shallow  water. 

The  zone  of  impact  for  the  sound 
sources  is  a  circle  whose  radius  is  the  ^ 
distance  bom  the  source  to  where  the 
SPL  is  reduced  to  180  dB  re  1  microPa- 
m  (RMS).  In  water  deeper  than  50  m 
(164  ft),  for  a  20log(R)  sound 
attenuation,  the  zone  of  impact  for  a 
209-dB  (RMS)  minisparker  source  has  a 
radius  of  28  m  (92  ft).  The  204  dB 
Geopulse  and  205  dB  Himtec  boomers 
yield  radii  of  16  and  18  m  (52.5  and  59 
ft)  respectively.  The  210  dB  Klein  side- 
scan  yields  a  safety  radius  of  32  m  (105 
ft),  and  the  220  dB  GI  gun  yields  a  safety 
radius  of  100  m  (328  ft).  In  its 
application,  the  USGS  proposed  that 
safety  zones  of  30  m  (98  ft)  around  the 
boomers,  minisparker,  side-scan  fish, 
and  of  100  m  (328  ft)  around  the  airgim 
be  used  in  water  deeper  than  50  m  (164 
ft).  Although  sound  is  expected  to 
attenuate  faster  in  shallow  water,  the 
CCC  determined  that  the  appropriate, 
safety  zones  for  this  activity  would  be 
100  m  (328  ft)  for  the  airgun  and  50  m 
(164  ft)  for  the  other  sources. 

Potential  Level  of  Taking  by  Harassment 
of  Marine  Mammals 

The  following  summary  is  bom  a 
report  by  Calambokidis  and  Chandler 
(2001)  that  was  submitted  in 
compliance  with  an  IHA  issued  to  the 
USGS  on  June  5,  2000  (65  FR  39871, 
June  28,  2000).  During  a  similar  acoustic 
survey  in  early  June,  2000,  there  were  a 
total  of  241  marine  mammal  sightings 
(not  including  re-sightings), 
representing  at  least  11  species  and 
4,792  marine  mammals.  (Sighting  a 
marine  mammal  should  not  be 
interpreted  to  mean  that  the  animal  was 
being  harassed.)  Small  cetaceans  were 
the  most  numerous  and  accounted  for 
54  percent  of  the  sightings  and  96 
percent  of  the  animals.  Common 
dolphins  made  up  74  sightings  and 
3,764  of  the  4,792  sighted  animals. 
Risso's  dolphins,  bottlenose  dolphins 
and  Dall's  porpoises  were  seen  in 
smaller  numbers.  Pinnipeds  accounted 
for  98  sightings  and  these  were 
predominantly  California  sea  lions. 
Smaller  niunbers  of  harbor  seals  and  a 
single  elephant  seal  were  also  sighted. 
Four  species  of  large  cetaceans  were 
sighted  in  small  numbers.  Blue  whales 
were  most  common  with  5  sightings  of 
single  animals.  Fin,  humpback  and 
minke  whales  were  each  sighted  once  or 
twice.  Sighting  rates  versus  acoustic 
source  appeared  to  be  related  to  habitat 
of  operations  and  not  to  the  sound 
source  itself. 

The  soimd  source  was  shutdown  a 
total  of  40  times  (22  daylight  and  18 
nightime).  Shutdowns  were  in  response 


to  five  different  species.  Common 
dolphins  triggered  a  shutdown  in  29 
instances;  Risso's  dolphin,  bottlenose 
dolphins  and  C«jIifomia  sea  lions  each 
resulted  in  3  to  4  shutdowns  each.  The 
only  shutdown  for  a  large  whale  was  for 
a  sighting  of  a  blue  whale  which, 
although  still  outside  the  250-m  (820-ft) 
mitigation  zone,  was  prompted  as 
precautionary  measure. 

The  high  proportion  of  shutdowns 
caused  by  common  dolphins  was  a 
result  both  of  their  being  one  of  the  most 
,  common  species  in  the  area  and  their 
tendency  to  approach  the  ship.  Common 
dolphins  accounted  for  31  percent  of. 
marine  mammal  sightings  but  were 
responsible  for  72  percent  of  the 
shutdowns.  California  sea  lions,  which 
accounted  for  36  percent  of  the  sightings 
were  responsible  for  only  7  percent  of 
the  shutdowns.  Although  other  dolphin 
species  were  less  common,  both  Risso's 
and  bottlenose  dolphins  had  shutdown 
rates  that  were  similar  to  common 
dolphins.  Overall,  30  percent  of  small 
cetacean  sightings  made  while  the 
sound  source  was  operational  led  to  ^ 
shutdowns  compared  to  only  4  percent 
of  pinniped  sightings.  A  low  proportion 
of  large  whale  sightings  led  to 
shutdowns.  The  11  sightings  of  whales 
made  during  sound  soiurce  operations 
led  to  only  a  single  precautionary 
shutdown. 

Behavioral  observations  were  made 
both  while  the  sources  were  on  and 
when  they  were  off.  For  small  dolphins 
and  piimipeds  there  did  not  appear  to 
be  a  difference  in  behavior  between  the 
two  operational  modes.  There  was  also 
no  apparent  difference  in  the  orientation 
(direction  of  swimming)  of  these 
animals  in  relation  to  transmissions. 
Breaching  was  observed  in  two  cases  for 
large  cetaceans;  a  minke  whale  and  a 
group  of  two  humpback  whales.  Sound 
transmissions  were  occiuring  only 
during  the  minke  whale  sighting. 

24-hour  Seismic  Operations 

The  USGS  requested  that  the  IHA 
allow  for  24-hoiu-  operations, 
s{>ecifically  for  the  minisparker  and/or 
boomers  or  side-scan.  The  reasons  for 
around-the-clock  operation  that  benefit 
the  enviromnent  are:  (1)  When  the 
sound  sources  cease  to  operate,  marine 
mammals  might  move  back  into  the 
siuvey  area  and  incur  an  increased 
potential  for  harm  when  operations 
resume,  and  (2)  daylight-only  operations 
prolong  activities  in  a  given  area,  thus 
increasing  the  likelihood  that  marine 
mammals  will  be  harassed. 

The  2002  survey  will  require  only  2 
weeks,  and  the  ship  will  be  moving 
continuously  through  the  Santa  Barbara 
Chaimel,  so  no  single  area  will  see  long- 


term  activity.  The  USGS  believes  that 
the  best  course  is  to  complete  the  survey 
as  expeditiously  as  possible.  Delays 
could  require  scheduling  additional 
surveys  in  future  years  to  complete  the 
missed  work.  However,  recently,  the 
CCC  determined  that  the  Gl-airgun 
source  could  only  be  used  during 
daylight  hours.  As  a  result,  the  IHA  will 
prohibit  use  of  the  Gl-airgun  during 
night-time  operations. 

Mitigation 

Several  mitigation  measures  to  reduce 
the  potential  for  marine  mammal 
harassment  will  be  implemented  by 
USGS  as  part  of  their  proposed  activity. 
These  include: 

(1)  The  survey  is  planned  for  June, 
whenCTay  whales  are  not  migrating. 

(2)  Tne  smallest  possible  acoustic 
sources  have  been  selected  to  minimize 
the  chances  of  incidental  harassment. 

(3)  To  avoid  potential  incidental 
injury  to  marine  mammals,  safety  zones 
will  be  established  and  monitored 
continuously.  Whenever  the  seismic 
source(s)  approaches  a  marine  mammal 
closer  than  the  assigned  safe  distance 
the  USGS  will  shut  them  down. 

(4)  For  mysticetes  and  sperm  whales, 
the  marine  mammal  species  near  the 
survey  area  that  are  considered  to  be 
most  sensitive  to  the  frequency  and 
intensity,  of  sound  that  will  be  emitted 
by  the  seismic  sources,  operations  will 
cease  when  members  of  these  species 
approach  within  250  m  (820  ft)  aroimd 
the  Gl-airgtm  source  and  100  m  (328  ft) 
around  the  other  sound  sources. 

(5)  For  other  odontocetes,  with  their 
lower  sensitivity  to  low  frequency 
sound,  operations  will  cease  when  these 
animals  approach  a  safety  zone  of  30  m 
(98.4  ft)  bom  the  boomer,  minisparker, 
or  side-scan  fish,  and  a  zone  of  100  m 
(328  ft)  frt>m  the  airgun. 

(6)  For  pinnipeds  (seals  and  sealions): 
whenever  the  research  vessel 
approaches  a  pinniped,  a  safety  radius 
of  30  m  (98.4  ft)  around  the  boomer, 
minisparker,  or  side-scan  sonar  and  100 
m  (328  ft)  around  the  Gl-airgun  will  be 
maintained  from  the  animal(s). 
However,  if  a  piimiped  (except  for  the 
Steller  sea  lion)  approaches  the  towed 
airgun  array  during  airgim 
transmissions,  the  USGS  will  not  be 
required  to  shutdown  the  aiigims, 
unless  the  animal(s]  shows  signs  of 
distress.  However,  if  a  pinniped 
approaches  the  USGS  vessel,  the  IHA 
requires  the  USGS  to  monitor  the 
interaction  to  ensure  the  animal  does 
not  show  signs  of  distress.  If  the 
piimiped(s)  show  obvious  distress,  the 
USGS  is  to  suspend  airgun  operations 
until  the  pinniped  moves  outside  of  the 
safety  zone  and  to  continue  to  conduct 
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observations  on  effects  on  all  pinnipeds 
after  the  airgun  is  again  powered  up. 
However,  for  Stellar  sea  lions,  these 
safety  zones  must  be  applied 
continuously. 

Experience  indicates  that  pinnipeds 
Will  come  from  great  distances  to 
scrutinize  seismic-reflection  operations. 
Seals  have  been  observed  swimming 
within  airgun  bubbles,  10  m  (33  ft)  away 
from  active  arrays.  More  recently. 
Canadian  scientists,  who  were  using  a 
high-frequency  seismic  system  that 
produced  sound  closer  to  pinniped 
hearing  than  will  the  USGS  sources, 
describe  how  seals  frequently 
approached  close  to  the  seismic  source, 
presumably  out  of  ciuiosity.  Therefore, 
because  pinnipeds  indicate  no  adverse 
reaction  to  seismic  noise,  the  above- 
mentioned  mitigation  plan  is  proposed, 
hi  addition,  the  USGS  will  gather 
information  on  how  often  pinnipeds 
approach  the  sound  source(s)  on  their 
own  volition,  and  what  effect  the 
source(s)  appears  to  have  on  them. 

(7)  During  seismic-reflection  survey 
operations,  the  ship's  speed  will  be  4  to 
5  knots  so  that  when  the  seismic  sources 
are  being  discharged,  nearby  marine 
mammals  will  have  gradual  warning  of 
the  ship's  approach  and  can  move  away. 

(8)  Tne  USGS  will  have  marine 
biologists  onboard  the  seismic  vessel 
who  will  have  the  authority  to  stop 
seismic  operations  whenever  a  mammal 
enters  the  safety  zone.  TRese  observers 
will  monitor  the  safety  zone  to  ensure 
that  no  marine  mammals  enter  the  zone, 
and  record  observations  on  marine 
mammal  abundance  and  behavior. 

(9)  If  observations  are  made,  or  if 
NMFS  notifies  the  USGS.  that  one  or 
more  marine  mammals  of  any  species 
are  attempting  to  beach  themselves 
when  the  seismic  source  is  operating  in 
the  vicinity  of  the  beaching,  the  seismic 
sources  will  be  immediately  shut  off 
and  NMFS  contacted. 

(10)  Upon  notification  by  a  local 
stranding  network  that  a  marine 
mammal  has  stranded  where  the 
acoustic  sources  had  recently  been 
operated,  NMFS  will  investigate  the 
stranding  to  determine  whether  a 
reasonable  chance  exists  that  the 
seismic  survey  caused  the  animal's 
death.  If  NMFS  determines,  based  upon 
a  necropsy  of  the  animal(s),  that  the 
death  was  likely  due  to  the  seismic 
source,  the  survey  shall  cease  until 
procedures  are  altered  to  eliminate  the 
potential  for  future  deaths. 

Monitoring 

Monitoring  of  marine  mammals  while 
the  sparker  or  airgun  sound  sources  are 
active  will  be  conducted  continuously. 
Trained  marine  mammal  observers  will 


be  onboard  the  vessel  to  mitigate  the 
potential  environmental  impact  frt>m 
either  of  the  two  systems  and  to  gather 
data  on  the  species,  number,  and 
reaction  of  marine  mammals  to  the 
sources.  Each  observer  will  use 
equipment,  such  as  Tasco  7x50 
binoculars  with  internal  compasses  and 
reticules,  to  record  the  horizontal  and 
vertical  angle  to  sighted  mammals. 
Night-time  operations  in  shallow  water 
will  be  conducted  with  a  spotlight  to 
illuminate  the  radius  of  influence 
around  the  authorized  acoustic  sources 
and  observers  will  have  night-vision 
goggles. 

Monitoring  data  to  be  recorded  during 
seismic-reflection  operations  include 
which  observer  is  on  duty  and  what  the 
weather  conditions  are  like,  such  as 
Beaufort  Sea  state,  wind  speed,  cloud 
cover,  swell  height,  precipitation  and 
visibility.  For  each  mammal  sighting  the 
observer  will  record  the  time,  bearing 
and  reticule  readings,  species,  group 
size,  and  the  animal's  surface  behavior 
and  orientation.  Observers  will  instruct 
geologists  to  shut  all  active  seismic 
sources  whenever  a  marine  mammal 
enters  a  safety  zone. 

Reporting 

The  USGS  will  provide  an  initial 
report  to  NMFS  within  120  days  of  the 
completion  of  the  marine  seismic 
reflection  survey  project.  This  report 
will  provide  dates  and  locations  of 
seismic  operations,  details  of  marine 
mammal  sightings,  and  estimates  of  the 
amount  and  nature  of  all  takes  by 
harassment.  A  final  technical  report  will 
be  provided  by  USGS  within  1  year  of 
completion  of  the  project.  The  final 
technical  report  will  contain  a 
description  of  the  methods,  results,  and 
interpretation  of  all  monitoring  tasks. 

National  Environmental  Policy  Act 
(NEPA) 

In  conjimction  with  the  promulgation 
of  regulations  implementing  section 
101(a)(5)(D)  of  the  MMPA.  NMFS 
completed  an  Environmental 
Assessment  (EA)  on  May  9, 1995,  that 
addressed  the  impacts  on  the  human 
environment  frx>m  issuance  of  IHAs  and 
the  alternatives  to  that  action.  NMFS' 
analysis  resulted  in  a  Finding  of  No 
Significant  Impact  (FONSI).  In  addition, 
this  seismic  reflection  survey  will  use 
acoustic  instruments  that  are 
significantly  less  intense  and  thereby 
have  a  significantly  lower  impact  on  the 
marine  environment  than  acoustic 
sources  used  in  other  surveys  for  which 
EAs  and  resulting  FONSIs  have  been 
prepared  previously.  Accordingly,  this 
proposed  action  qualifies  for  a 
categorical  exclusion  under  NEPA  and. 


therefore,  a  new  EA  will  not  be 
prepared.  A  copy  of  relevant  previous 
EAs  are  available  (see  ADDRESSES). 

Consultation 

Under  section  7  of  the  ESA.  NMFS 
has  completed  consultation  on  the 
issuance  of  this  IHA.  NMFS  has 
concluded  that  this  action  is  unlikely  to 
affect  listed  marine  mammals  because 
those  species  of  whales  that  are  listed 
under  the  ESA  are  rare  in  these  waters, 
and  are  unlikely  to  be  affected  by  these 
acoustic  sources  unless  fairly  close  to 
the  source.  To  ensure  that  listed  marine 
mammals  are  not  affected,  NMFS  is 
requiring  the  USGS  to  establish  a  safety 
-  zone  of  250  m  (820  ft)  around  the  GI- 
airgun  source  and  100  m  (328  ft)  around 
the  other  sources  with  appropriate 
shutdown  procedures  imposed  if  a 
listed  marine  mammal  enters  or  is  about 
to  enter  the  safety  zone  appropriate  for 
the  acoustic  source. 

Conclusions 

NMFS  has  determined  that  the  short- 
term  impact  of  collecting  marine 
seismic  reflection  data  to  investigate  the 
landslide  and  earthquake  hazards  off 
Southern  California  by  the  USGS  during 
June.  2002  will  result,  at  worst,  in  a 
temporary  modification  in  behavior  by 
certain  species  of  pinnipeds,  and 
possibly  some  individual  cetaceans. 
While  behavioral  modifications  may  be 
occur  in  certain  species  of  marine 
mammals  to  avoid  the  resultant  noise 
from  airgim  arrays,  this  behavioral 
change  is  expected  to  result  in  the 
harassment  of  only  small  numbers  of 
each  of  several  species  of  marine 
mammals  and  would  have  no  more  than 
a.negligible  impact  on  the  affected 
species  or  stocks  of  marine  mammals. 

In  addition,  no  take  by  injury  and/or 
death  is  anticipated  and  takes  by 
harassment  will  be  at  the  lowest  level 
practicable  due  to  ii^orporation  of  the 
mitigation  measures  mentioned 
previously.  No  known  rookeries,  mating 
grounds,  areas  of  concentrated  feeding, 
or  other  areas  of  special  significance  for 
marine  mammals  occur  within  or  near 
the  planned  area  of  operations  during 
the  season  of  operations. 

Authorization 

As  a  result  of  these  determinations, 
NMFS  has  issued  an  IHA  to  the  USGS 
for  the  possible  harassment  of  small 
numbers  of  several  species  of  marine 
mammals  incidental  to  collecting 
marine  seismic  reflection  data  to 
investigate  the  landslide  and  earthquake 
hazards  off  Southern  California  by  the 
USGS  during  Jime,  2002.  provided  the 
above-mentioned  mitigation. 
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monitoring,  and  reporting  requirements 
are  incorporated. 

Dated:  lune  1.3.  2002. 

David  Cottingham 

Deputy  Director,  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
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BILUNG  CODE  3510-22-3 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  061402C] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  public  meetings. 
DATES:  The  meetings  will  be  held  on 
July  8-12,  2002. 

ADDRESSES:  These  meetings  will  be  held 
at  the  Hyatt  Sarasota  Hotel,  1000 
Boulevard  of  the  Arts.  Sarasota,  PL 
34236;  telephone:  941-953-1234. 
Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION: 

Council 

lulylO 

8:30  a.m. — Convene. 

8:45  a.m.-12  noon — Receive  public 
testimony  on  the  Secretarial  Reef  Fish 
Amendment  1 /Draft  Supplemental 
Environmental  Impact  Statement 
(DSEIS). 

1:30  p.m.-S  p.m. — Continue  public 
testimony  if  necessary. 

fulyll 

8:30  a.m.-ll:30  a.m. — Continue 
public  testimony  if  necessary. 

1  p.m.-l:15  p.m. — Receive  the  report 
of  the  Spiny  Lobster  Management 
Committee. 

1:15  p.m.-2  p.m. — Receive  a  report  of 
the  Habitat  Protection  Committee. 

2  p.m. — 2:30  p.m. — Receive  a  report 
of  the  Shrimp  Management  Committee. 

2:30  p.m.-5  p.m. — Receive  a  report  of 
the  Reef  Fish  Management  Committee. 


July  12 

8:30  a.m.-lO  a.m. — Continue  the 
report  of  the  Reef  Pish  Management 
Committee,  if  necessary. 

10  a.m.-10:15  a.m. — Receive  a  report 
of  the  Council  Chairmen's  meeting. 

10:15  a.m.-10:30  a.m. — Receive  the 
South  Atlantic  Fishery  Management 
Council  Liaison  Report. 

10:30  a.m.-10:45  a.m. — Receive  a 
report  of  the  Stock  Assessment 
Workshop  meeting. 

10:45  a.m.-ll  a.m. — Receive  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas 
Advisory  Committee  report. 

11  a.m.-ll:15  a.m. — Receive 
Enforcement  Reports. 

11:15  a.m.-l  1 .30  a.m. — Receive  the 
NMFS  Regional  Administrator's  Report. 

1 1 .30  a.m.-l  1 .45  a.m. — Receive 
Director's  Reports. 

11:45  a.m.-12  noon — Other  Business. 

Committees 

July  8 

9  a.m.-12  noon — Convene  the  Habitat 
Protection  Committee  to  review  a 
Preliminary  Draft  of  the  Programmatic 
Environmental  Impact  Statement  (PEIS) 
for  the  Generic  Essential  Fish  Habitat 
(EFH)  Amendment. 

1 .30  p.m.-5:30  p.m. — Convene  the 
Shrimp  Management  Committee  to 
review  a  preliminary  Options  Paper  for 
Shrimp  Amendment  13,  to  hear 
presentations  on  the  status  of  the 
condition  of  shrimp  stocks,  on  the 
evaluation  of  the  Tortugas  shrimp 
fishery,  and  the  recommendations  of  the 
Shrimp  Stock  Assessment  Panel  for 
criterion  to  assess  the  status  of  each 
shrimp  stock. 

July  9 

8:30  a.m.-12  noon — Convene  the  Reef 
Fish  Management  Committee  to  hear  a 
progress  report  of  the  Ad  Hoc  Red 
Snapper  Advisory  Panel  (AP)  on 
development  of  individual  fishing  quota 
(IFQ)  profile.  They  will  then  review  and 
make  recommendations  for  the  full 
Council  for  final  action  on  the  Draft 
Secretarial  Amendment  1  for  Red 
Grouper/SEIS.  The  full  Council  will 
consider  these  recommendations  on 
Thursday  afternoon  and  Friday 
morning.  The  Committee  will  also 
review  the  first  draft  of  an  amendment 
for  a  rebuilding  program  for  amberjack. 

1 .30  p.m.-3:30  p.m. — Continue  the 
Reef  Fish  Management  Committee. 

3:30  p.m.-5  p.m. — Convene  the  Spiny 
Lobster  Management  Committee  to 
review  the  proposed  Florida  Fish  and 
Wildlife  Conservation  Commission 
(FFWCC)  rule  on  increasing  the 
possession  limit  for  undersized  lobster. 


Although  non-emergency  issues  not 
contained  in  the  agenda  may  come 
before  the  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (MSFCMA),  those  issues  may  not  be 
the  subject  of  formal  Council  action 
during  this  meeting.  Council  action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  MSFCMA.  . 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency.  A  copy  of  the 
Committee  schedule  and  agenda  can  be 
obtained  by  calling  (813)  228-2815. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  July  1.  2002. 

Dated:  June  14.  2002. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Ser\'ice. 
(PR  Doc.  02-15885  Filed  6-21-02:  8:45  am]     ' 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  061902B] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  nleetings. 

SUMMARY:  The  New  England  Fishery' 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Groundfish  Oversight  Committee, 
Scallop  Advison,'  Panel  and  Oversight 
Committee.  Habitat  Oversight 
Committee  and  a  joint  meeting  of  its 
Herring  Oversight  and  Advisory'  Panels 
with  the  Atlantic  States  Marine 
Fisheries  Commission  Herring  Section 
in  July,  2002  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held 
between  July  8.  2002  and  July  11.  2002. 
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See  SUPPLEMENTARY  mfORMATION  for 
speciHc  dates  and  times. 
AOOAESSES:  The  meetings  will  be  held 
in  Wakefield  and  Plymouth.  MA  and 
Warwick.  Rl  See  SUPPLEMENTARY 
INFORMATION  for  speciftc  locations. 

Council  address:  New  England 
Fishery  Management  Council.  50  Water 
Street.  Mill  2.  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
].  Howard.  Executive  Director.  New 
England  Fishery  Management  Council; 
(978)  465-0492. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  end  Agendas 

Monday,  July  8.  2002 at  9:30 a.m- 
Groundfish  Oversight  Committee 
Meeting. 

Location:  Sheraton  Colonial,  One 
Audubon  Road.  Wakefield,  MA  01880: 
telephone:  (781)  24S-9300. 

Tne  Groundfish  Oversight  Committee 
will  meet  to  review  management 
alternatives  for  Amendment  13  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  Alternatives 
are  being  developed  based  on  the  broad 
strategies  of  area  management,  sector 
allocation,  a  quota  or  >hanl2  total 
allowable  catch  (TAC),  and 
modifications  to  the  settlement 
agreement  among  certain  parties  in  the 
case  of  the  Conservation  Law 
Foundation.  Inc.  et.  A.  v.  Donald  Evans, 
et.al.  Management  measures  will 
address  all  requirements  of  the 
Magnuson-Stevens  Act.  These 
alternatives  may  include  (but  are  not 
limited  to)  measures  such  as  changes  to 
the  days-at-sea  program,  revised  year- 
round  or  seasonal  closed  areas,  gear 
modifications,  additional  reporting 
requirements,  and  measures  to  control 
recreational  fishing.  Other  issues  will  be 
considered  as  well,  such  as  measures 
that  will  reduce  regulatory  discards, 
improvements  in  monitoring  of 
recreational  catch  through  use  of  a 
recreational  permit,  providing  access  to 
Closed  Area  II  to  target  yellowtail 
flounder,  an  exemption  from  the 
groundfish  closed  areas  for  tuna  purse 
seine  vessels,  and  changes  to  the  days 
out  requirement  for  the  dayboat  gillnet 
fleet.  The  report  of  the  Capacity 
Committee  will  also  be  reviewed,  and 
the  Oversight  Committee  will  make 
recommendations  on  incorporating  the 
alternatives  from  that  report  into 
Amendment  13.  The  Oversight 
Committee  will  review  the  alternatives 
and  develop  recommendations  that  will 
be  considered  by  the  full  Council  at  the 
July  23-25,  2002  Council  Meeting  in 
Portland,  ME.  After  approval  by  the 
Council  in  July,  a  draft  FMP  and 
supplemental  environmental  impact 


statement  will  be  prepared.  Public 
hearings  will  be  held  on  the  alternatives 
when  that  work  is  completed,  following 
which  the  Council  will  make  final 
choices  for  management  measures 
before  submitting  the  amendment  to  the 
National  Marine  Fisheries  Service  for 
approval. 

Monday,  July  8.  2002  at  10  a.m.- 
Scallop  Advisory  Panel  Meeting. 

Location:  Crowne  Plaza,  801 
Greenwich  Ave.,  Warwick,  RI  02886; 
telephone:  (401)  732-6000. 

Tne  Advisory  panel  will  review 
analyses  of  potential  impacts  associated 
with  Draft  Amendment  10  alternatives 
and  develop  recommendations  for 
preferred  alternatives  to  be  presented  at 
the  Oversight  Committee  meeting  on 
July  9th. 

Tuesday,  July  9,  2002,  at  9  a.m.- 
Scallop  Cfversight  Committee  Meeting. 

Location:  Crowne  Plaza,  801 
Greenwich  Ave.,  Warwick,  RI  02886; 
telephone:  (401)  732-6000. 

Tne  Oversight  Committee  will  review 
analyses  of  potential  impacts  associated 
with  Draft  Amendment  10  alternatives, 
consider  recommendations  from  the 
Advisory  Conunittee,  and  select 
preferred  alternatives  for  approval  by 
the  Council.  The  committee  may 
recommend  additional  analyses  or 
revisions  to  the  alternatives  when  the 
Council  approves  the  documents  for 
public  hearing.  Planning  for  the  annual 
framework  adjustment  process  may  also 
be  discussed.  Due  to  scheduling 
conflicts  for  some  Oversight  Committee 
members,  the  committee  meeting  on 
July  9  may  run  late  into  the  evening. 

Wednesday.  July  10,  2002,  at  9:30 
a.m. -Habitat  Oversight  Committee 
Meeting. 

Location:  Sheraton  Inn,  180  Water 
Street,  Plymouth.  MA  02360;  (508)  747- 
4900. 

The  Committee  will  continue 
development  and  review  of  habitat 
alternatives  for  Monkfish  Amendment  2. 
They  will  also  review,  and  possibly 
approve,  habitat  alternatives  for 
Groundfish  Amendment  13  to  be 
forwarded  to  the  Council  for  inclusion 
in  the  Draft  Social  Environmental 
Impact  Statement  (DSEIS).  The  agenda 
will  also  include  discussion  and 
possible  preferred  alternative  choice  for 
Scallop  Amendment  10  habitat 
alternatives  to  be  forwarded  to' the 
Council  for  discussion  at  its  July  23-25, 
2002  Council  Meeting. 

Thursday,  July  11,  2002  at  9:30  a.m.- 
Joint  Meeting  of  the  Herring  Oversight 
Committee,  Advisory  Panel  and  Atlantic 
States  Herring  Section. 

Location:  Crowne  Plaza,  801 
Greenwich  Ave.,  Warwick.  RI  02886; 
telephone:  (401)  732-6000. 


The  meeting  will  be  held  jointly  with 
the  Atlantic  States  Marine  Fisheries 
Commission  (ASMFC)  Herring  Section. 
The  committee  and  advisors  will  review 
the  annual  Stock  Assessment  and 
Fishery  Evaluation  (SAFE)  Report  for 
the  2001  fishing  year,  and 
xecommendations  from  the  Herring  Plan 
Development  Team  (PDT)  for  2003 
fishing  year  specifications  for  optimum 
yield  (OY)  from  the  fishery,  total 
allowable  foreign  fishing  and  joint 
venture  processing  (TALFF  and  JVP). 
and  total  allowable  catch  (TACs)  for " 
each  management  area.  The  committee 
and  advisors,  in  consultation  with  the 
ASMFC  Herring  Section,  will  develop 
recommendations  to  the  Council  on  the 
2003  specifications.  Following  the 
conclusion  of  the  specifications  portion 
of  the  meeting,  the  ASMFC  Herring 
Section  will  address  matters  pertaining 
to  the  ASMFC  Herring  Management 
Plan. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  these  groups  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  these  meetings.  Action 
will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Act,  provided  the  public  has 
been  notified  of  the  Council's  intent  to 
take  final  action  to  address  the 
emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  fune  19.  2002. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senice. 
|FR  Doc.  02-15893  Filed  &-21-02;  8:45  ami 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Disseminated 
Information 

agency:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice  of  proposed  guidelines 
and  request  for  comments. 
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SUMMARY:  The  notice  dated  June  18, 
2002,  at  67  FR  41406  (FR  Doc.  02-15355 
Filed  6-17-02)  incorrectly  listed  the 
web  site  address  for  the  location  of  the 
Corporation's  Information  Quality 
Guidelines.  That  notice  is  hereby  ' 
withdrawn  emd  is  replaced  by  this 
notice.  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  is  seeking  comment?  on 
its  draft  Information  Quality  Guidelines. 
These  Information  Quality  Guidelines 
describe  the  Corporation's  pre- 
dissemination  information  quality 
control  and  an  administrative 
mechanism  for  requests  for  correction  of 
information  publicly  disseminated  by 
the  Corporation.  The  proposed 
Information  Quality  Guidelines  are 
posted  on  the  Corporation's  Web  site: 
http://www.nationalservice.org/about/ 
policies.html. 

DATES:  Written  comments  regarding  the 
Corporation's  Information  Quality 
Guidelines  are  due  by  August  8,  2002. 
ADDRESSES:  Send  written  comments  to 
David  Spevacek,  Chief  Information 
Officer,  Corporation  for  National  and 
Commimity  Service,  1201  New  York 
Ave.,  NW,  Eighth  Floor,  Washington, 
DC  20525.  Alternatively,  comments  may 
be  sent  by  electronic  mail  to 
infoquality®cns.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Spevacek,  Chief  Information 
Officer,  Corporation  for  National  and 
Community  Service,  1201  New  York 
Ave.,  NW.,  Eighth  Floor,  Washington, 
DC  20525,  telephone  (202)  606-5000, 
ext.  339  or  dspevacek@cns.gov.  T.D.D. 
(202) 565-2799. 

Dated:  )une  17,  2002. 
David  Spevacek, 
Chief  Information  Officer. 
[FR  Doc.  02-15887  Filed  6-21-02;  8:45  ami 
BILUNG  CODE  60S0-S$-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  'The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
23,  2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 


Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public  . 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Simimary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  tiie  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  June  19.  2002. 
John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

0£Bce  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Final  Performance  Report 
Guidelines  for  the  Learning  Anytime 
Anywhere  Partnerships  (LAAP) 

Program. 
Frequency:  One  time  only,  at 

conclusion  of  funded  project. 

Affected  Public:  Not-for-profit 
institutions;  State,  Lpcal,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  15. 
Burden  Hours:  525. 

Abstract:  The  Learning  Anytime 
Anywhere  Partnerships  (LAAP)  is  a 
grant  program  that  supports 
partnerships  among  colleges  and 
universities  and/or  other  organizations 
to  develop  online  distance  education 
programs,  especially  those  that  promote 


access  to  underserved  learners.  From 
1999  to  2001,  this  program  funded  three 
cohorts  of  individual  projects,  each 
lasting  for  three  to  five  years. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2068.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
.20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  http://OCIO_RIMG@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  maidng  your  request. 

Conunents  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  his  internet 
address  http://Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  02-15867  Filed  6-21-02;  8:45  am) 

BILLING  CODE  400IMI1-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
23,2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee.  Acting  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
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1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OM6)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  conunent  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title:  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  |une  19.  2002. 
lohn  D.  TrvMlsr. 

Leader.  Regulatory  Information  Management 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Service* 

Type  of  Review:  Revision. 

Title:  National  Longitudinal 
Transition  Study— 2  (NLTS2). 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
household:  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  17.347. 

Burden  Hours:  8.765. 

Abstract:  NLTS2  will  provide 
nationally  representative  information 
about  youth  with  disabilities  in 
secondary  school  and  in  transition  to 
adult  life,  including  their 
characteristics,  programs  and  services 
and  achievements  in  multiple  domains 
(e.g..  employment,  postsecondary 
education).  The  study  will  inform 
special  education  policy  development 
and  support  the  Individuals  with 
Disabilities  Education  Act  (IDEA) 
reauthorization. 

Requests  for  copies  of  the  submission 
for  OMB  review:  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov.  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2008.  When 
you  access  the  information  collection. 


click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  SW.  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese&ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  http://OaO— RIMG9ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  ourden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(202)  708-6287  or  via  her  internet 
address  Sheila.CareyOed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Dcx:.  02-15868  Filed  5-21-02:  8:45  am) 
MLUNQ  COM  400»-01-r 


DEPARTMENT  OF  ENERGY 

Annual  Raport  of  Cloaad  Advlaory 
CommMlaa  Maatlnga;  Availabllity 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(FACA).  Public  Law  92-463.  and  section 
102-3.1 75(c)  of  the  General  Services 
Administration's  (GSA)  Final  Rule  on 
Federal  Advisory  Committee 
Management,  of  July  19.  2001.  the 
Department  of  Energy's  2001  Annual 
Report  of  Closed  Advisory  Committee 
meetings  has  been  issued.  The  report 
covers  three  closed  meetings  of  the 
National  Nuclear  Security 
Administration  Advisory  Committee 
held  June  26-27,  2001,  in  Washington, 
DC,  August  15,  2001,  in  Albuquerque. 
NM.  and  October  19-20.  2001.  in 
McLean  Virginia. 

The  report  is  available  for  public 
review  and  copying  at  the  Department 
of  Energy's  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW.\  Washington.  DC  20585,  between  9 
a.m.  and  4  p.m.:  Monday  through 
Friday,  except  Federal  holidays.  For 
further  information  contact  me  at  the 
U.S.  Department  of  Energy,  1000 
Independence  Avenue.  SW.. 
Washington.  DC.  20585. 

Issued  in  Washington.  DC.  on  |une  18, 
2002. 

Rachel  Samuel, 

Deputy  Advisory  Committee.  Management 
Officer. 

|FR  Doc.  02-15856  Filed  6-21-02:  8:45  am) 
MIXMO  coot  MW-01-r 


DEPARTMENT  OF  ENERGY 

[Ooelwt  No.  EA-206-A] 

Application  To  Export  Elactrlc  Enargy; 
Frontara  Qanaratlon  Umltad 
Parlnarahip  and  TECO  EnargySourcaa, 
Inc.  for  Tranafar  of  Authorization 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  application. 

summary:  Frontera  Generation  Limited 
Partnership  (Frontera  and  TECO 
EnergySource.  Inc.  (TES)  have  jointly 
applied  to  transfer,  from  Frontera  to 
TES,  Frontera's  authority  to  transmit 
electric  energy  from  the  United  States  to 
Mexico  pursuant  to  section  202(e)  of  the 
Federal  Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  July  9.  2002. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27).  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz  (Program  Office)  202-586- 
9506  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPI.EMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  imder  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  July  12. 1999.  in  Presidential 
Permit  PP-206.  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  authorized  Frontera  to  construct, 
operate,  maintain  and  connect  electric 
transmission  facilities  across  the  U.S. 
border  with  Mexico.  At  full  build-out. 
the  authorized  facilities  are  to  consist  of 
approximately  2.0  miles  of  double 
circuit  230-kV  electric  transmission 
line.  However,  the  Order  authorized 
Frontera  to  construct  the  facilities  using 
a  phased  approach  consisting  initially  of 
a  single  circuit  138-kV  transmission  line 
(current  existing  facilities).  In  a  related 
proceeding,  on  July  20. 1999.  in  Docket 
EA-206.  FE  authorized  Frontera  to 
transmit  electric  energy  from  the  United 
States  to  Mexico  using  the  electric 
transmission  facilities  authorized  in  PP- 
206. 

At  that  time  Frontera,  and  its  general 
partner.  CSW  Frontera  GP  II,  were 
wholly-owned  subsidiaries  of  CSW 
Energy.  Inc..  a  Texas  corporation, 
involved  in  the  non-regulated 
generation  and  sale  of  electric  power. 
On  March  15.  2001.  the  partnership 
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interests  of  Frontera  were  transferred 
fit)m  CSW  Frontera  GP  U,  Inc.  and  CSW 
Frontera  LP  II.  Inc.  to  TPS  Tejas  GP,  LLC 
and  TPS  Tejas  LP,  LLC;  these  entities 
are  in  turn  each  wholly  owned 
subsidiaries  of  TPS  Holdings.  Inc.,  a 
Florida  corporation  which  itself  is  a 
wholly  owned  subsidiary  of  TECO 
Power  Services  Corporation.  TES  is  also 
a  wholly-owned  suhsidiary  of  TPS. 

On  May  21,  2002,  Frontera  and  TES 
jointly  filed  to  have  Frontera's  authority 
to  export  electric  energy  generated  at  the 
Frontera  powerplant  in  Mission.  Texas, 
to  Comision  Federal  de  Electrcidad 
(CFE.  the  national  electric  utility  of 
Mexico)  transferred  to  TES.  The 
applicants  made  this  request  because 
they  contemplate  retail  sales  of  electric 
energy  to  one  or  more  entities  in  Mexico 
which  TES.  but  not  Frontera.  may  malce. 
The  requested  transfer  of  authorization 
is  to  enable  TES  to  export  electricity  to 
Mexico  using  the  transmission  facilities 
that  were  authorized  by  Presidential 
Permit  PP-206. 

The  applicants  have  requested 
expedited  processing  of  its  application 
so  that  electric  power  exports  currently 
being  negotiated  can  meet  the  condition 
precedent  to  the  power  sales,  that  is. 
DOE  approval  of  authorization  transfer. 
Accordingly,  EKDE  has  set  a  15-day 
comment  period  for  this  proceeding. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  section  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  application  to 
transfer  the  export  authorization  from 
Frontera  to  TES  should  be  clearly 
marked  with  Docket  EA-268. 
Additional  copies  are  to  be  filed  directly 
with  David  A.  Crabtree,  Director,  Market 
Design  and  Regulatory  Analysis.  TECO 
EnergySource.  Inc.,  P.O.  Box  111.  702 
North  Franklin  Street,  Tampa.  FL  33602 
AND  Glenn  J.  Berger,  Skadden.  Arps. 
Slate.  Meagher,  Flom  LLP,  1440  New 
York  Avenue,  NW,  Washington.  DC 
20005-2111. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969.  and  a  determination  is 
made  by  the  E)OE  that  the  proposed 
action  will  not  adversely  impact  on  the 


reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.de.gov.  Upon  reaching  the  Fossil 
Energy  Home  page,  select  "Electricity 
Regulation."  and  then  "Pending 
Procedures"  from  the  options  menus. 

Issued  in  Washington,  DC,  on  )une  19, 
2002. 

Anthony  |.  Como, 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coal  &■  Power  Import/Export,  Office 
of  Coal  Sr  Power  Systems,  Office  of  Fossil 
Energy. 

[FR  Doc.  02-15858  Filed  6-21-02;  8:45  am] 
BHJJNO  COOE  64S0-«1-r 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Slte- 
Spaclflc  Advlaory  Board,  Idaho 
National  Enginaaring  and 
Environmental  Laboratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Idaho  National 
Engineering  and  Environmental 
Laboratory.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  86  Stat. 
770)  requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Monday,  July  8,  2002, 10  a.m. 
This  meeting  will  be  conducted  via 
conference  call.  To  participate  in  the 
conference  call,  interested  individuals 
are  invited  to  call  (208)  522-1662  to 
obtain  the  pass  code.  The  public  will  be 
given  an  opportunity  for  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wendy  Lowe,  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL)  Citizens'  Advisory 
Board  (CAB)  Facilitator,  Jason 
Associates  Corporation.  477  Shoup 
Avenue.  Suite  205.  Idaho  Falls.  ID 
83402,  Phone  (208)  522-1662  or  visit 
the  Board's  Internet  home  page  at 
http://www.ida.net/users/cab. 

SUPPUEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
future  use,  cleanup  levels,  waste 
disposition  and  cleanup  priorities  at  the 
INEEL. 

Tentative  Agenda:  This  meeting  will 
focus  on  one  topic  only:  the  Draft 
Performance  Management  Plan,  which 


describes  implementation  of  accelerated 
cleanup  at  the  Idaho  National 
Engineering  and  Environmental 
Laboratory.  The  draft  Performance 
Management  Plan  was  written  to 
implement  a  previously  signed  letter  of 
intent  with  the  State  of  Idaho  and  the 
Environmental  Protection  Agency. 
(Copies  of  the  draft  Performance 
Management  Plan  ave  available  on  the 
INEEL  Internet  home  page  at  http:// 
www.inel.gov.  It  can  also  be  obtained  by 
calling  Brad  Bugger,  DOE-ID 
stakeholder  involvement  coordinator,  at 
(208)  526-0833.  or  by  e-mail  at 
buggerbp@idxloe.gov.)  The  Board's  DOE 
Budget  Committee  will  develop  the 
draft  recommendation  considered  by  the 
INEEL  CAB. 

Public  Participation:  This  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  facilitator 
either  before  or  after  the  meting. 
Individuals  who  wish  to  make  oral 
presentations  pertaining  to  agenda  items 
should  contact  the  Board  Chair  at  the 
address  or  telephone  number  listed 
above.  Request  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer,  Jerry 
Bowman.  Assistant  Manager  for 
Laboratory  Development,  Idaho 
Operations  Office,  U.S.  Department  of 
Energy,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Every 
individual  wishing  to  make  public 
comment  will  be  provided  equal  time  to 
present  their  comments.  Additional 
time  may  be  made  available  for  pubUc 
comment  during  the  presentations. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Ms. 
Wendy  Lowe.  INEEL  CAB  Facilitator. 
Jason  Associates  Corporation,  477 
Shoup  Avenue,  Suite  205,  Idaho  Falls. 
ID  83402  or  by  calling  (208)  522-1662. 

tesued  at  Washington,  DC.  on  lune  16. 
2002. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc.  02-15857  Filed  6-21-02;  8:45  am] 
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DCPAflTMeHT  OF  ENERGY 
CommiMlon  on  Fire  Safely  and 


AOCNCY:  Department  of  Energy. 
action:  Notice  of  Open  Meeting. 


t:  This  notice  announces  the 
Final  Public  meeting  of  the  Commission 
on  Fire  Safety  and  Preparedness.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770).  requires  that 
public  notice  of  the  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Tuesday.  July  9,  2002.  9  a.m.  to 
12:30  p.m. 

AOONffSSES:  Department  of  Energy,  1000 
Independence  Avenue.  SW..  Room  lE- 
245  Washington,  DC  20585.  Please  call 
(301)  903-1114  to  register  in  advance 
for  the  meeting  and  on  the  meeting  date, 
please  arrive  at  8:30  a.m.  for  registration 
confirmation  and  building  access. 
TOR  nmrmn  mtommation  contact: 
Frank  Russo.  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585.  telephone 
number  301-903-1114.  e-mail: 
fmnk.rus8o9eh.doe.gov. 

SUPPLEMENTARY  MFOMIATION: 

Purpose  of  the  Meeting:  To  provide  a 
forum  for  a  review  and  discussion  of  the 
recommendations  of  the  Department  of 
Energy  (DOE)  Fire  Safety  and 
Preparedness  Commission  for 
enhancements  to  the  Department's  site 
and  Headquarters  fire  safety  programs. 
The  meeting  will  also  provide  an 
opportunity  for  DOE  representatives  to 
respond  to  the  Commission's 
suggestions  and  to  allow  the  public  to 
comment  on  the  Commission's 
recommendations. 

Tentative  Agenda 

Welcome  Remarks 
Overview  of  the  Scope  of  the 

Responsibilities  of  the  DOE  Fire 

Safety  and  Preparedness 

Commission 
Review  of  the  Accomplishments  of  the 

Four  Commission  Subcommittees 
Discussion  of  the  Recommendations  of 

the  Commission  to  the  Secretary  of 

Energy 
DOE  Representatives  Response 
Public  Comment  Period 

Public  Participation:  The  meeting  is 
open  to  the  public  on  a  first-come,  first- 
served  basis  because  of  limited  seating. 
Written  statements  may  be  filed  with 
the  Commission  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Frank 
Russo  at  the  number  above.  Requests  to 
make  oral  statements  must  be  made  and 


received  five  days  prior  to  the  meeting: 
reasonable  provision  will  be  made  to 
include  the  statement  in  the  agenda. 
The  Chair  of  the  Commission  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Reading  Room.  lE-190,  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington.  DC,  between  9  a.m. 
and  4  p.m. ,  Monday  through  Friday, 
except  holidays. 

Issued  in  Washington,  DC.  on  )une  18, 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
IFR  Doc.  02-15855  Filed  6-21-02;  8:45  am) 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  RaguMory 
Comwilaalon 

[Doelwt  No.  EC02-74-4NW,  el  at.] 


LLCalal.; 
Elaclrte  Rata  and  Corporala  Ragulatlon 
nilnga 

June  17.  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  MadiMm  Windpo%ver  LLC 

(Docket  No.  EC02-74-O0OJ 

Take  notice  that  on  June  12,  2002. 
Madison  Windpower  LLC  (Madison), 
tendered  for  filing,  pursuant  to  Section 
203  of  the  Federal  Power  Act.  16  U.S.C. 
$  824b  (1994).  and  Part  33  of  the 
Commission's  regulations.  18  CFR  Part 
33.  an  application  to  authorize  a  change 
in  Madison's  upstream  ownership 
resulting  from  a  proposed  intra- 
corporate reorganization  whereby 
Madison  will  become  a  direct,  wholly- 
owned  subsidiary  of  San  Gorgonio 
Power  Corporation. 

Comment  Date:  July  3,  2002. 

2.  PSEG  Power  Croee  Hudson 
Corporation 

[Docket  No.  EL02-98-000] 

Take  notice  that  on  June  12,  2002. 
PSEG  Power  Cross  Hudson  Corporation 
(Cross  Hudson)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Petition  for  Declaratory 
Order  pursuant  to  18  CFR  385.207.  The 
declaration  that  Cross  Hudson  seeks  is 
required  to  prevent  a  conflict  between 


the  Commission's  open-access  policies 
on  generator  interconnections  and  state 
regulation  that  threatens  imminently  to 
encroach  upon  and  conflict  with  those 
policies. 
(Jomment  Date:  July  8,  2002. 

3.  Ba|a  California  Powrer.  Inc. 

(Docket  No.  EL02-99-0001 

Take  notice  that  on  Jime  7.  2002.  Baja 
California  Power.  Inc.  (BCP)  filed  a  . 
request  for  waiver  of  the  requirements  of 
Order  No.  888  and  Order  No.  889 
pursuant  to  18  CFR  35.28(d)  of  the 
Federal  Energy  Regulatory 
Commission's  (the  Commission) 
Regulations. 

Comment  Date:  July  10.  2002. 

4.  Sprague  Energy  Corp. 

(Docket  No.  ER02-149g^-0014l 

Take  notice  that  on  June  7.  2002. 
Sprague  Energy  Corp.  filed  with  the 
Federal  Energy  Regulatory  Commission 
a  compliance  filing  in  response  to  the 
Commission's  May  22,  2002  order  in  the 
above-referenced  proceeding.  On  June 
13,  2002.  a  copy  correcting 
typographical  errors  was  submitted. 
Copies  of  the  filings  were  served  on 
each  person  on  the  Secretary's  official 
service  list  in  this  proceeding. 
Comment  Date:  June  28,  2002. 

5.  Oncor  Electric  Delivery  Company 

[Docket  No.  ER02-1654-0011 

Take  notice  that  on  June  10,  2002. 
Oncor  Electric  Delivery  Company 
(Oncor)  tendered  for  filing  its:  Eighth 
Revised  Tariff  for  Transmission  Service 
To,  From  and  Over  Certain 
Interconnections  to  modify  the  tariff  to 
include  Oncor's  Valley  Switching 
Station  as  a  point  of  interconnection  for 
which  Oncor  provides  wholesale 
transmission  service  under  the  tariff; 
and  the  ERCOT  Standard  Generation 
Interconnection  Agreement  between 
Oncor  and  Kiowa  Power  Partners,  LLC 
modified  as  directed  by  the 
Commission,  this  filing  is  being  made  in 
compliance  with  the  Commission's  May 
31,  2002  order  in  Docket  No.  ER02- 
16^4-000  99  FERC  1  61,251. 

Oncor  states  that  this  filing  has  been 
served  upon  each  party  to  Docket  No. 
ER02-1654-000  and  the  Public  Utility 
Commission  of  Texas. 

Comment  Date:  July  1 ,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Fedwal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
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and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  ^1  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  imder  the 
"e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-15820  Filed  6-21-02;  8:45  am) 

BILUNQ  COOE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Regulatory 
Commlaaion 

Sunahlna  Act  MaaMng 

June  19,  2002. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C  552B: 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 

DATE  AND  TIME:  June  26,  2002, 10  a.m. 

PLACE:  Room  2C,  888  First  Street,  NE., 
Washington,  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

*Note:  Items  listed  on  the  Agenda 
may  be  deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Magalie  R.  Salas,  Secretary,  (202)  208- 
0400.  For  a  recording  listing  items 
stricken  fixim  or  added  to  the  meeting, 
call  (202)  208-1627. 

This  is  a  list  of  matter  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 


797TH — ^Meeting  June  26, 2002;  Regular 
Meeting  10  a.m. 

Administrative  Agenda 

A-1. 

Docket*  AD02-1. 000.  Agency 
Administrative  Matters 
A-2. 

Docket#  AD02-7,  000,  Customer  Matters, 
Reliability,  Security  and  Market 
Operations 
A-3. 

Dockett  AD02-19,  000.  Market 

Performance  Reports  from  ISO  New 
England  Inc.,  New  York  Independent 
System  Operator,  Inc.,  P)M 
Interconnection,  L.L.C.  and  California 
Independent  System  Operator.  Inc. 
A-4. 

Docket#  RMOl-12,  OOO,  Electricity  Market 
Design  and  Structure 

Other#s  RTOl-2,  000,  PJM  Interconnection, 
L.L.C..  Allegheny  Electric  Cooperative, 
Inc.,  Atlantic  City  Electric  Company, 
Baltimore  Gas  &  Electric  Company. 
Delmarva  Power  &  Light  Company. 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company,  PECO 
Energy  Company,  Pennsylvania  Electric 
Company,  PPL  Electric  Utilities 
Corporation,  Potomac  Electric  Power 
Company.  Public  Service  Electric  &  Gas 
Company  and  UGI  Utilities,  Inc. 

RTOl-2,  001.  PJM  Interconnection.  L.L.C.. 
Allegheny  Electric  Cooperative,  Inc., 
Atlantic  City  Electric  Company, 
Baltimore  Gas  &  Electric  Company, 
Delmarva  Power  &  Light  Company, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company.  PECO 
Energy  Company,  Pennsylvania  Electric 
Company,  PPL  Electric  Utilities 
Corporation,  Potomac  Electric  Power 
Company,  Public  Service  Electric  &  Gas 
Company  and  UGI  Utilities,  Inc. 

RTOl-2,  002,  PJM  Interconnection.  L.L.C. 
Allegheny  Electric  Cooperative,  Inc., 
Atlantic  City  Electric  Company, 
Baltimore  Gas  &  Electric  Company. 
Delmarva  Power  &  Light  Company, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company,  PECO 
Energy  Company,  Pennsylvania  Electric 
Company,  PPL  Electric  Utilities 
Corporation,  Potomac  Electric  Power 
Company,  Public  Service  Electric  &  Gas 
Company  and  UGI  Utilities,  Inc. 

RTOl-2,  003,  PJM  Interconnection,  L.L.C, 
Allegheny  Electric  Cooperative,  Inc., 
Atlantic  City  Electric  Company, 
Baltimore  Gas  &  Electric  Company, 
Delmarva  Power  &  Light  Company, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company,  PECO 
Energy  Company,  Pennsylvania  Electric 
Company,  PPL  Electric  Utilities 
Corporation,  Potoniac  Electric  Power 
Company,  Public  Service  Electric  &  Gas 
Company  and  UGI  Utilities,  Inc. 

RTOl-98,  000,  PJM  Interconnection,  L.L.C. 

RTOl-87, 000,  Midwest  Independent 
System  Operator 

EL02-65,  000,  Alliance  Companies, 
Ameren  Services  Company  (on  behalf  of: 
Union  Electric  Company  and  Central 
Illinois  Public  Service  Company], 


.  American  Electric  Power  Service 
Corporation  (on  behalf  of:  Appalachian 
Power  Company,  Columbus  Southern 
Power  Company,  Indiana  Michigan 
Power  Company.  Kentucky  Power 
Company,  Kingsport  Power  Company, 
Ohio  Power  Company  and  Wheeling 
Power  Company),  The  Dayton  Power  and 
Light  Company,  Exelon  Corporation  (on 
behalf  of:  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana,  Inc.)  FirstEnergy 
Corp.  (on  behalf  of:  American 
Transmission  Systems,  Inc.,  The 
Cleveland  Electric  Illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company  and  The 
Toledo  Edison  Company).  Illinois  Power 
Company  and  Northern  Indiana  Public 
Service  Company 

EL02-65,  002.  Alliance  Companies, 
Ameren  Services  Company  (on  behalf  of: 
Union  Electric  Company  and  Central 
Illinois  Public  Service  Company), 
American  Electric  Power  Service 
Corporation  (on  behalf  of:  Appalachian 
Power  Company,  Columbus  Southern 
Power  Company,  Indiana  Michigan 
Power  Company,  Kentucky  Power 
Company,  Kingsport  Power  Company, 
Ohio  Power  Company  and  Wheeling 
Power  Company),  The  Dayton  Power  and 
Light  Company,  Exelon  Corporation  (on 
behalf  of:  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana,  Inc.)  FirstEnergy 
Corp.  (on  behalf  of:  American 
Transmission  Systems,  Inc.,  The 
Cleveland  Electric  Illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company  and  The 
Toledo  Edison  Company),  Illinois  Power 
Company  and  Northern  Indiana  Public 
Service  Company 

EL02-65,  003,  Alliance  Companies, 
Ameren  Services  Company  (on  behalf  of: 
Union  Electric  Company  and  Central 
Illinois  Public  Service  Company), 
American  Electric  Power  Service 
Corporation  (on  behalf  of:  Appalachian 
Power  Company,  Columbus  Southern 
Power  Company,  Indiana  Michigan 
Power  Company,  Kentucky  Power 
Company,  Kingsport  Power  Company, 
Ohio  Power  Company  and  Wheeling 
Power  Company),  The  Dayton  Power  and 
Light  Company,  Exelon  Corporation  (on 
behalf  of:  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana.  Inc.)  FirstEnergy 
Corp.  (on  behalf  of:  American 
Transmission  Systems,  Inc.,  The 
Cleveland  Electric  Illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company  and  The 
Toledo  Edison  Company),  Illinois  Power 
Company  and  Northern  Indiana  Public 
Service  Company 

EL02-65,  004,  Alliance  Companies, 
Ameren  Services  Company  (on  behalf  of: 
Union  Electric  Company  and  Central 
Illinois  Public  Service  Company), 
American  Electric  Power  Service 
Corporation  (on  behalf  of:  Appalachian 
Power  Company,  Columbus  Southern 
Power  Company,  Indiana  Michigan 
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Power  Company.  Kentucky  Power 
Company,  Kingsport  Power  Company, 
Ohio  Power  Company  and  Wheeling 
Power  Company).  The  Dayton  Power  and 
Light  Company.  Exelon  Corporation  (on 
behalf  of:  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana.  Inc.)  FirstEnergy 
Corp.  (on  behalf  of:  American 
Transmission  Systems.  Inc.,  The 
Cleveland  Electric  Illuminating 
Company.  Ohio  Edison  Company, 
Pennsylvania  Power  Company  and  The 
Toledo  Edison  Company),  Illinois  Power 
Company  and  Northern  Indiana  Public 
Service  Company 

EL02-65.  005.  Alliance  Companies, 
Ameren  Services  Company  (on  behalf  of: 
Union  Electric  Company  and  Central 
Illinois  Public  Service  Company). 
American  Electric  Power  Service 
Corporation  (on  behalf  of:  Appalachian 
Power  Company,  Columbus  Southern 
Power  Company,  Indiana  Michigan 
Power  Company.  Kentucky  Power 
Company.  Kingsport  Power  Company. 
Ohio  Power  Company  and  Wheeling 
Power  Company).  The  Dayton  Power  and 
Light  Company,  Exelon  Corporation  (on 
behalf  of:  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana,  Inc.)  FirstEnergy 
Corp.  (on  behalf  of:  American 
Transmission  Systems.  Inc..  The 
Cleveland  Electric  Illuminating 
Company.  Ohio  Edison  Company, 
Pennsylvania  Power  Company  and  The 
Toledo  Edison  Company),  Illinois  Power 
Company  and  Northern  Indiana  Public 
Service  Company 

EL02-6S,  006.  Alliance  Companies. 
Ameren  Services  Company  (on  behalf  of: 
Union  Electric  Company  and  Central 
Illinois  Public  Service  Company). 
American  Electric  Power  Service 
Corporation  (on  behalf  of:  Appalachian 
Power  Company,  Columbus  Southern 
Power  Company.  Indiana  Michigan 
Power  Company,  Kentucky  Power 
Company.  Kingsport  Power  Company, 
Ohio  Power  Company  and  Wheeling 
Power  Company),  The  Dayton  Power  and 
Light  Company.  Exelon  Corporation  (on 
behalf  of:  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana.  Inc.)  FirstEnergy 
Corp.  (on  behalf  of:  American 
Transmission  Systems,  Inc.,  The 
Cleveland  Electric  Illuminating 
Company.  Ohio  Edison  Company, 
Pennsylvania  Power  Company  and  The 
Toledo  Edison  Company).  Illinois  Power 
Company  and  Northern  Indiana  Public 
Service  Company 

Markats.  Tarifb  and  Rates— Eladric 

E-1. 

Omitted 
E-2. 
Docket*  ER02-1767,  000.  Midwest 
Independent  Transmission  System 
Operator.  Inc. 
Otherts  ER01-3142. 007.  Midwest 
Independent  Transmission  System 
Operator.  Inc. 
B-3. 


Docket*  ER02-1663. 000.  Tampa  Electric 
Company 
E-«. 

Omitted 
E-5. 

Omitted 
E-6. 
Docket*  ER02-1755.  000.  New  England 
Power  Pool 
E-7. 
Docket*  ER02-1177,  000.  Tampa  Electric 
Company 
E-«. 

Omitted 
E-9. 

Omitted 
E-10. 

Docket*  ER02-597,  000.  P)M 
Interconnection.  L.L.C. 
B-11.     . 
Docket*  EROO-1969. 009.  New  York 
Independent  System  Operator.  Inc. 
Other«s  EROO-1969. 012,  New  York 
Independent  System  Operator.  Inc. 
EROO-3591,  008.  New  York  Independent 

System  Operator,  Inc. 
EROO-3591  010.  New  York  Independent 
System  Operator.  Inc. 
E-12. 
Docket*  ER02-1706.  000.  PJM 
Interconnection.  LL.C. 
E-1 3. 
Docket*  ER02-61 3.  001 ,  San  Diego  Gas  & 
Electric  Company 
E-14. 
Docket*  ER02-1710.  000.  Southwest  Power 
Pool.  Inc. 
E-1 5. 
Docket*  EROl-3009. 005,  New  Yorii 
Independent  System  Operator,  Inc. 
Other«s  EL00-<90, 005,  New  York 

Independent  System  Operator.  Inc. 
ELOO-90.  007,  New  York  Independent 

System  Operator.  Inc. 
EROl-3009,  007.  New  York  Independent 

System  Operator.  Inc. 
EROl-3153.  005.  New  York  Independent 

System  Operator,  Inc. 
EROl-3153, 007,  New  York  Independent 
System  Operator.  Inc. 
E-16. 
Docket*  OA96-194. 008.  Niagara  Mohawk 

Power  Corporation 
Other*s  OA96-194,  009.  Niagara  Mohawk 
Power  Corporation 
E-17.  ■ 
Docket*  ER02-1266.  001.  Niagara  Mohawk 
Power  Corporation 
E-18. 
Docket*  ER02-637. 002.  Pacific  Gas  ft 
Electric  Company 
E-19. 
Docket*  TX97-8.  001.  PECO  Energy 

Company 
Other«s  TX97-8. 000.  PECO  Energy 
Company 
E-20. 
Docket*  ER99-230.  003.  Alliant  Services 
Company 
E-21. 
Docket*  ER02-1021,  001.  Ontario  Energy 
Trading  International  Corporation 
E-22. 
Docket*  EL02-11. 001.  Central  Maine 
Power  Company 
E-23. 


Omitted 
E-24. 

Docket*  ER97-2353. 003.  New  York  State 
Electric  ft  Gas  Corporation 
E-25. 

Docket*  ELOl-19. 001.  H.Q.  Energy 
Services  (U.S.).  Inc.  v.  New  York 
Independent  System  Operator.  Inc. 
,    Other*sEL02-16.  001,  PSEG  Energy 
Resource  &  Trade  LLC  v.  New  York 
Independent  System  Operator.  Inc. 
E-26. 

Docket*  EROl-3149.  001.  Nevada  Power 
Company 
E-27. 

Omitted 
E-28. 

Docket*  ELOO-62. 043.  ISO  New  England 

Other*s  ER98-3853.  012.  New  England 
Power  Pool 

ER98-3853. 013.  New  England  Power  Pool 

ELOO-62.  044.  ISO  New  England 
E-29. 

Docket*  ER02-977. 001.  Wisconsin  Power 
ft  Light  Company 
E-30. 

Docket*  EL02-85. 000.  Central  Illinois 
Generation,  Inc. 
E-31. 

Docket*  EL02-63. 000.  Constellation 
Power  Source,  Inc.  v.  California  Power 
Exchange  Corporation 
E-32. 

Docket*  EL02-80,  000,  PaciftCorp  v. 
Reliant  Energy  Services,  Inc.,  Morgan 
Stanley  Capital  Group.  Inc.,  Williams 
Energy  Marketing  ft  Trading  Company. 
El  Paso  Merchant  Energy.  L.P.  and  Enron 
Power  Marketing,  Inc. 

Other*s  EL02-81,  000,  PacifiCorp  v. 
Reliant  Energy  Services.  Inc.,  Morgan 
Stanley  Capital  Group,  Inc..  Williams 
Energy  Marketing  ft  Trading  Company. 
El  Paso  Merchant  Energy.  L.P.  and  Enron 
Power  Marketing.  Inc. 

EL02-82. 000,  PacifiCorp  v.  Reliant  Energy 
Services,  Inc.,  Morgan  Stanley  Capital 
Group,  Inc..  Williams  Energy  Marketing 
ft  Trading  Company.  El  Paso  Merchant 
Energy.  L.P.  and  Enron  Power  Marketing. 
Inc. 

EL02-83. 000.  PacifiCorp  v.  Reliant  Energy 
Services.  Inc..  Morgan  Stanley  Capital 
Group.  Inc.,  Williams  Energy  Marketing 
ft  Trading  Company,  El  Paso  Merchant 
Energy,  L.P.  and  Enron  Power  Marketing. 
Inc. 

EL02-84,  000.  PacifiCorp  v.  Reliant  Energy 
Services.  Inc..  Morgan  Stanley  Capital 
Group.  Inc..  Williams  Energy  Marketing 
ft  Trading  Company,  El  Paso  Merchant 
Energy.  L.P.  and  Enron  Power  Marketing. 
Inc. 
E-33.  Docket*  EL02-89.  000,  Tenaska  Power 
Services  Company  v.  Southwest  Power 
Pool.  Inc. 
E-34.  Docket*  EG02-127, 000.  CED  Rock 
Springs.  Inc. 

Other*s  EG02-129. 000.  Rock  Springs 
Generation.  L.L.C. 
E-35.  Docket*  ER97-1523,  Oil.  Central 
Hudson  Gas  ft  Electric  Corporation. 
Consolidated  Edison  Company  of  New 
York.  Inc..  Long  Island  Lighting 
Company.  New  York  State  Electric  and 
Gas  Corporation.  Niagara  Mohawk  Power 
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Corporation.  Orange  and  Rockland 
Utilities.  Inc..  Rochester  Gas  and  Electric 
Corporation  and  New  York  Power  Pool 

Other*s  OA97-470,  010.  Central  Hudson 
Gas  ft  Electric  Corporation,  Consolidated 
Edison  Company  of  New  York.  Inc..  Long 
Island  Lighting  Company.  New  York 
State  Electric  and  Gas  Corporation. 
Niagara  Mohawk  Power  Corporation. 
Orange  and  Rockland  Utilities.  Inc., 
Rochester  Gas  and  Electric  Corporation 
and  New  York  Power  Pool 

OA97-470,  017,  Central  Hudson  Gas  ft 
Electric  Corporation.  Consolidated 
Edison  Company  of  New  York,  Inc..  Long 
Island  Lighting  Company.  New  York 
State  Electric  and  Gas  Corporation, 
Niagara  Mohawk  Power  Corporation. 
Orange  and  Rockland  Utilities.  Inc.. 
Rochester  Gas  and  Electric  Corporation 
and  New  York  Power  Pool 

OA97-470.  018.  Central  Hudson  Gas  ft 
Electric  Corporation.  Consolidated 
Edison  Company  of  New  York.  Inc.,  Long 
Island  Lighting  Company.  New  York 
State  Electric  and  Gas  Corporation. 
Niagara  Mohawk  Power  Corporation. 
Orange  and  Rockland  Utilities,  Inc.. 
Rochester  Gas  and  Electric  Corporation 
and  New  York  Power  Pool 

ER97-1523.  018.  Central  Hudson  Gas  ft 
Electric  Corporation.  Consolidated 
Edison  Company  of  New  York.  Inc.,  Long 
Island  Lighting  Company.  New  York 
State  Electric  and  Gas  Corporation. 
Niagara  Mohawk  Power  Corporation. 
Orange  and  Rockland  Utilities.  Inc.. 
Rochester  Gas  and  Electric  Corporation 
and  New  York  Power  Pool 

ER97-1S23. 019.  Central  Hudson  Gas  ft 
Electric  Corporation.  Consolidated 
Edison  Company  of  New  York,  Inc.,  Long 
Island  Lighting  Company,  New  York 
State  Electric  and  Gas  Corporation. 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities,  Inc., 
Rochester  Gas  and  Electric  Corporation 
and  New  York  Power  Pool 

ER97-4234, 008,  Central  Hudson  Gas  ft 
Electric  Corporation,  Consolidated 
Edison  Company  of  New  York,  Inc.,  Long 
Island  Lighting  Company,  New  York 
State  Electric  and  Gas  Corporation, 
Niagara  Mohawk  Power  Corporation. 
Orange  arid  Rockland  Utilities,  Inc., 
Rochester  Gas  and  Electric  Corporation 
and  New  York  Power  Pool 

ER97-4234,  015,  Central  Hudson  Gas  & 
Electric  Corporation.  Consolidated 
Edison  Company  of  New  York,  Inc.,  Long 
Island  Lighting  Company,  New  York 
State  Electric  and  Gas  Corporation. 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities.  Inc., 
Rochester  Gas  and  Electric  Corporation 
and  New  York  Power  Pool 

ER97-4234.  016,  Central  Hudson  Gas  ft 
Electric  Corporation.  Consolidated 
Edison  Company  of  New  York,  Inc.,  Long 
Island  Lighting  Company.  New  York 
State  Electric  and  Gas  Corporation, 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities,  Inc.. 
Rochester  Gas  and  Electric  Corporation 
and  New  York  Power  Pool 
E-36. 


Docket*  ER02-136,  003,  Allegheny  Power 
Other*s  ER02-454,  000.  Allegheny  Power 
ER02-454. 001.  Allegheny  Power 
ER02-454.  002,  All^eny  Power 
ER02-454,  003,  All^eny  Power 
E-37. 
Docket*  ER02-1422,  000,  Midwest 

Independent  Transmission  System 

Operator,  Inc. 
Other*s  ER02-1422.  001,  Midwest 

Independent  Transmission  System 

Operator,  Inc. 
ER02-1422.  002,  Midwest  Independent 

Transmission  System  Operator,  Inc. 
ER02-1842.  000.  Midwest  Independent 

Transmission  System  Operator.  Inc. 
&-38. 
Docket*  ELOl-94. 000.  Rumford  Power 

Associates,  L.P.  v.  Central  Maine  Power 

Company 
Other*s  ELOl-94.  001,  Rumford  Power 

Associates.  L.P.  v.  Central  Maine  Power 

Company 
E-39. 

Omitted 
E-40. 
Docket*  EC02-49.  000,  The  Cleveland 

Electric  Illuminating  Company,  The 

Toledo  Edison  Company,  FirstEnergy 

Ventures  Corporation  and  Bay  Shore 

Power  Company 
Other*s  EL02-96. 000.  NRG  Northern  Ohio 

Generating  LLC.  NRG  Ashtabula 

Generating  LLC  and  NRG  Lakeshore 

Generating  LLC 

Miscellaneous  Agenda 

M-1. 
Omitted 

Maricets,  Tarift  and  Rates— Gas 

G-1. 

Docket*  RP02-259,  000,  Algonquin  Gas 
Transmission  Company 
G-2. 
Docket*  RP02-260.  000,  Algonquin  LNG, 
Inc. 
G-3. 
Docket*  RP02-356.  000.  Canyon  Creek 
Compression  Company 
G-4. 
Docket*  RP02-252,  000,  Columbia  Gulf 
Transmission  Company 
G-5. 

Omitted 
G-6. 
Docket*  RP02-246,  000,  Dominion 
Transmission,  Inc. 
G-7. 
Docket*  RP02-262,  000,  East  Tennessee 
Natural  Gas  Company 
G-8. 
Docket*  RP02-264,  000,  Egan  Hub 
Partners.  L.P. 
G-9. 
Docket*  RP02-233,  000,  Florida  Gas 
Transmission  Company 
G-10. 

Docket*  RP02-237,  000,  Kern  River  Gas 
Transmission  Company 
G-11. 

Docket*  RP02-265,  000,  Maritimes  & 
Northeast  Pipeline,  L.L.C. 
G-12.    . 
Docket*  RP02-319,  000,  National  Fuel  Gas 
Supply  Corporation 


G-13. 
Docket*  RP02-279,  000,  Tennessee  Gas 
Pipeline  Company 
G-14. 
Docket*  RP02-263,  000.  Texas  Eastern 
Transmission,  LP 
G-15. 

Docket*  RP02-307,  000,  Texas  Gas 
Transmission  Corporation 
G-16. 

Docket*  RP02-236.  000,  Transwestem 
Pipeline  Company 
G-17. 
D(x:ket*  RP02-347, 000,  Williston  Basin 
Interstate  Pipeline  Company 
G-18. 

Docket*  RP96-389.  052.  Columbia  Gulf 
Transmission  Company 
G-1 9. 
Docket*  RP02-254,  000,  Columbia  Gas 
Transmission  Corporation 
G-20. 

Omitted 
G-21. 

Docket*  RP91-203,  072,  Tennessee  Gas 

Pipeline  Company 
Other«s  RP92-132, 060,  Teimessee  Gas 
Pipeline  Company 
G-22. 
Docket*  PR02-1,  000,  Acacia  Natural  Gas 

Corporation 
Otber*s  PR02-1,  001.  Acacia  Natural  Gas 
Corporation 
G-23. 
Docket*  RP98-430. 002,  Transcontinental 
Gas  Pipe  Line  Corporation 
G-24. 

Docket*  GP02-3,  000,  Railroad 
Commission  of  Texas 
G-25. 

Docket*  CPOO-6.  004.  Gulfstream  Natural 

Gas  System.  L.L.C. 
Other*s  CPOO-6. 005.  Gulfstream  Natural 
Gas  System,  L.L.C. 
G-26. 
Docket*  RPOO-333, 000.  Crossroads 

Pipeline  Company 
Other*s  RPOO-333,  001,  Crossroads 

Pipeline  Company 
RPOl-51,  001,  Crossroads  Pipeline 

Company 
RPOl-51,  000,  Crossroads  Pipeline 
Company 
G-27. 
Docket*  RPOO-474,  000,  Maritimes  & 

Northeast  Pipeline,  L.L.C. 
Other*s  RPOl-17,  000,  Maritimes  ft 

Northeast  Pipeline.  L.L.C. 
RPOl-17,  002,  Maritimes  ft  Northeast 
Pipeline,  L.L.C. 
G-28. 
Docket*  RP02-346,  000,  CMS  Trunkline 
Gas  Company,  L.L.C. 
G-29. 
Docket*  RPOO-346, 000,  Dauphin  Island 

Gathering  Partners 
Other#s  RPOl-16.  000,  Dauphin  Island 
Gathering  Partners 
G-30. 
Docket*  RP02-235.  000.  Northern  Natural 
Gas  Company 
G-31. 

Omitted 
G-32. 
Docket*  RP02-345, 000,  Tennessee  Gas 
Pipeline  Company 
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G-33. 

Docket*  RPOO-459.  000.  TransColomdo 

Gas  Transmission  Company 
Other«s  RPOl-32. 000.  TransColorado  Gas 

Transmission  Company 
RP01-477,  000.  TransColorado  Gas 

Transmission  Company 
RP02-5.  000.  TransColorado  Gas 
Transmission  Company 
G-34. 
Docket*  RP02-339.  000.  Transcontinental  • 
Gas  Pipe  Line  Corporation 
G-35. 
Docket*  RP97-288. 020.  Transwestern 
Pipeline  Company  * 

G-36. 
Docket*  RPOO-494.  000.  Williams  Gas 

Pipelines  Central,  Inc. 
Other*s  RP01-13.  000.  Williams  Gas 

Pipelines  Central.  Inc. 
RPOl-13.  001.  Williams  Gas  Pipelines 
Central.  Inc. 
G-37. 
Docket*  RP0&-47S.  000.  CMS  Tninkline 

Gas  Company,  LLC 
Other«s  RP96-126,  000.  CMS  Trunkline 

Gas  Company.  LLC 
RPOO-609.  GOO.  CMS  Trunkline  Gas 

Company,  LLC 
RPOO-609.  001.  CMS  Tninkline  Gas 
Company.  LLC 
G-38. 

Omitted 
G-39. 

Omitted 
G-«0. 
Docket*  OROl-6. 000.  West  Shore  Pipe 
Line  Company 
G-41. 

Omitted 
G-42. 
Docket*  RP02-118. 002.  High  Island 

Offshore  System.  LL.C. 
Othertfs  RP02-n8, 001.  High  Island 
Offshore  System.  LLC 
G-43. 
Docket*  RPOO-341.  003,  Egan  Hub 

Partners,  L.P. 
Otherts  RPOl-48.  002.  Egan  Hub  Partners. 
LP. 
G-M. 
Docket*  RM96-1,  021.  Standards  for 
Business  Practices  of  Interstate  Natural 
Gas  Pipelines 
G-t5. 
Docket*  OR97-1. 000.  Rio  Crande  Pipeline 
Company 
G-46. 
Docket*  OR95-7, 002.  Longhom  Partners 
Pipeline,  LP. 

Energy  Project — Hydro 

H-1. 
Docket*  P-184, 087,  El  Dorado  Irrigation 

District 
Other«s  P-184.  086,  EL  Dorado  Irrigation 
District 
H-2. 
Docket*  P-2077,  022,  USGen  New 
England.  Inc. 
H-3. 

Docket*  P-11873. 001.  Symbiotics.  LLC 
H-4. 

Docket*  P-11911.  001,  Symbiotics,  LLC 
H-5. 
Docket*  P-2869,  010,  Village  of  Potodam, 
New  York 


H-6. 

Docket*  P-2114. 107,  Pat  Kelleher  v. 
Public  Utility  District  No.  2  of  Grant 
County,  Washington 
H-7. 

Docket*  EL99-26,  002,  Hydro  Investors, 
Inc.  V.  Trafalgar  Power  Inc.,  Christine 
Falls  of  New  York,  Inc.,  Franklin 
Industrial  Complex.  Inc.,  Aetna  Life 
Insurance  Company,  Algonquin  Power 
Corporation,  Algonquin  Power  Income 
Fund  and  Algonquin  Power  Fund 
(Canada) 

Other*s  EL02-10  001  Hydro  Investora,  Inc. 
V.  Trafalgar  Power  Inc.,  Christine  Falls  of 
New  York.  Inc..  Franklin  Industrial 
Complex,  Inc..  Aetna  Life  Insurance 
Company,  Algonquin  Power 
Corporation,  Algonquin  Power  Income 
Fund  and  Algonquin  Power  Fund 
(Canada) 

P-4900,  070,  Trafalgar  Power,  Inc. 

P-5000,  066,  Trafalgar  Power.  Inc. 

P-6878,  Oil.  Trafalgar  Power,  Inc. 

P-gesS,  027.  Trafalgar  Power,  Inc. 

P-9709.  058,  Trafalgar  Power.  Inc. 

P-9821, 098,  Trafalgar  Power,  Inc. 

P-4639, 028,  Christine  Falls  of  New  York, 
Inc. 

P-3760. 012,  Franklin  Industrial  Complex. 
Inc. 

EiMfjr  Projadi— CertificatM 

C-1. 
Docket*  CP02-46,  000,  Tennessee  Gas 

Pipeline  Company 
OtherVs  CP02-44,  000,  [teminion 

Transmission,  Inc. 
CP02-47,  000,  Dominion  Transmission, 
Inc.  and  Tennessee  Gas  Pipeline 
Company 
CP02-48.  000,  National  Fuel  Gas  Supply 
Corporation  and  Tennessee  Gas  Pipeline 
Company 
CP02-53,  000,  National  Fuel  Gas  Supply 
Corporation  and  Tennessee  Gas  Pipeline 
Company 
C-2. 
Docket*  CP02-24,  000.  PGftE  Gas 
Transmission.  Northwest  Corporation 
C-3. 
Docket*  CP02-32.  000.  Texas  Eastern 
Transmission.  LP 
C-4. 
Docket*  CPOl-1. 001.  Colorado  Interstate 
Gas  Company 
C-5. 
Docket*  CP02-S6.  000.  Southern  Natural 

Gas  Company 
Otherffs  CP02-57.  000,  SCG  Pipeline,  Inc. 
CP02-58,  000,  SCG  Pipeline,  Inc. 
CP02-59,  000,  SCG  Pipeline,  Inc. 
G-6. 
Docket*  CPOl-427. 001,  Dominion 
Transmission,  Inc. 
C-7. 
Docket*  CP02-4. 001.  Northwest  Pipeline 

Corporation 
Other«s  CP02-4.  000,  Northwest  Pipeline 
Corporation 
C-8. 


Docket*  CP97-319,  004.  ANR  Pipeline 
Company 

Magalie  R.  Salai. 

Secretary. 

[FR  Doc.  02-15957  Filed  6-20-02:  8:45  am] 

WLUNQ  cooe  enr-01-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Fm.-7236-0] 

CalHbmia  Stat*  Motor  Vehicle 
Pollution  Control  Standards;  L£VII 
Amandmants,  1999  ZEV  Amandmanta, 
and  2001  ZEV  Amandmanta; 
Corractlon  NoUca  Regarding  Hearing 
Data 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  opportunity  for  public 

hearing  and  comment. 


f:  The  California  Air  Resources 

Board  has  notified  EPA  that  it  has 
adopted  amendments  to  its  Low- 
Emission  Vehicle  (LEV)  regulations 
including  amendments  to  its  exhaust 
emission  standards,  evaporative 
emission  standards,  its  certification 
requirements,  and  to  its  Zero-Emission- 
Vehicle  (ZEV)  program  (collectively  the 
"LEVn  amendments":  the  ZEV 
amendments  are  to  be  referred  to  as  the 
"1999  ZEV  amendments").  On  May  21, 
2002  EPA  annoimced  an  opporttmity  for 
public  hearing  and  comment  on  the 
LEVII  and  1999  ZEV  amendments  (67 
FR  35809).  Within  this  annoimcement 
EPA  scheduled  a  tentative  hearing  for 
June  20,  2002  and  the  written  coounent 
period  is  scheduled  to  close  on  July  22, 
2002.  By  today's  notice  EPA  is 
announcing  that  the  June  20,  2002 
hearing  has  been  rescheduled  to  July  11, 
2002  and  the  written  comment  period 
will  now  close  on  August  12,  2002.  In 
a  related  matter,  CARB  notified  EPA 
that  it  has  adopted  additional 
amendments  to  its  ZEV  program 
referred  to  as  the  "2001  ZEV 
amendments."  On  June  5,  2002  EPA 
annoimced  an  opportimity  for  public 
hearing  and  comment  on  the  2001  ZEV 
amendments  (67  FR  38652).  Within  this 
later  announcement  EPA  scheduled  a 
tentative  hearing  to  also  take  place  on 
June  20,  2002  and  the  written  comment 
period  is  also  scheduled  to  close  on  July 
22,  2002.  By  today's  notice  EPA  is 
annoimdng  that  ihe  Jime  20,  2002 
hearing  has  been  rescheduled  to  July  11, 
2002  (for  the  2001  ZEV  amendments 
along  with  the  LEVII  and  1999  ZEV 
amendments)  and  the  written  comment 
period  will  now  close  on  August  12, 
2002  (for  the  2001  ZEV  amendments 
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along  with  the  LEVII  and  1999  ZEV 
amendments). 

DATES:  EPA  has  scheduled  a  public 
hearing  concerning  the  1999  ZEV 
amendments,  the  LEVII  amendments, 
and  the  2001  ZEV  amendments  on  July 
11,  2002  beginning  at  10  a.m.  It  is  not 
necessary  to  request  a  hearing  regarding 
any  of  these  matters.  Any  party  may 
submit  written  comment  concerning  the 
1999  ZEV  amendments,  the  LEVII 
amendments,  and  the  2001  ZEV 
amendments  by  August  12,  2002. 
ADDRESSES:  EPA  will  make  available  for 
public  inspection  at  the  Air  and 
Radiation  Docket  and  Information 
Center  written  comments  received  from 
interested  parties,  in  addition  to  any 
testimony  given  at  the  public  hearing. 
The  Air  Dockets  is  open  during  worldng 
hours  from  8  a.m.  to  4  p.m.  at  EPA,  Air 
Docket  (6102),  Room  M-1500, 
Waterside  Mall,  401  M  St.,  SW, 
Washington.  DC  20460.  The  reference 
niunber  for  this  docket  is  A-2002-11. 
EPA  will  hold  the  public  hearing  on 
July  11,  2002  in  room  1153,  1200 
Constitution  Ave,  NW  (referred  to  as 
"EPA  East").  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Dickinson,  Certification  and 
Compliance  Division  (6405J),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave,  NW,  Washington,  DC 
20460.  Telephone:  (202)564-9256,  Fax: 
(202)565-2057,  e-mail  address: 
Dickinson.David@EPA.GOV. 

Dated:  June  18.  2002. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  02-15875  Filed  6-21-02:  8:45  am) 
BILLING  COOE  aS60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Office  of  Reaearch  and  Development 

[FRL-7236-4] 

Ambient  Air  Monitoring  Reference  and 
Equivalent  Methoda:  Dealgnation  of  a 
New  Reference  Method  for  CO  and  a 
New  Equh/alent  Method  for  O3 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  designation  of  new 

reference  and  equivalent  methods  for 

ambient  air  monitoring. 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  has  designated,  in  accordance 
with  40  CFR  part  53,  a  new  reference 
method  for  measuring  concentrations  of 
CO  in  ambient  air  and  a  new  equivalent 


method  for  measuring  concentrations  of 
O3  in  ambient  air. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Hunike,  Human  Exposiue  and 
Atmospheric  Sciences  Division  (MD- 
D205-O3),  National  Exposure  Research 
Laboratory,  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina  27711,  Phone: 
(919)  541-3737,  e-mail: 
Hunike.Elizabeth@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  regulations  at  40  CFR 
part  53,  the  EPA  evaluates  various 
methods  for  monitoring  the 
concentrations  of  those  ambient  air 
pollutants  for  which  EPA  has 
established  National  Ambient  Air 
Quality  Standards  (NAAQSs),  set  forth 
in  40  CFR  part  50.  Monitoring  methods 
that  are  determined  to  meet  specific 
requirements  for  adequacy  are 
designated  by  the  EPA  as  either 
reference  methods  or  equivalent 
methods  (as  applicable),  thereby 
permitting  their  use  under  40  CFR  part 
58  by  States  and  other  agencies  for 
determining  attainment  of  the  NAAQSs. 

TTie  EPA  hereby  announces  the 
designation  of  one  new  reference 
method  for  measuring  concentrations  of 
carbon  monoxide  (CO)  in  ambient  air 
and  one  new  equivalent  method  for 
measuring  concentrations  of  ozone  (O3) 
in  ambient  air.  These  designations  are 
made  under  the  provisions  of  40  CFR 
part  53,  as  amended  on  July  18, 1997  (62 
FR  38764). 

The  new  reference  method  for  CO  is 
an  automated  method  that  utilizes  the 
measurement  principle  based  on  non- 
dispersive  infra-red  absorption 
photometry  (combined  with  gas  filter 
correlation)  and  the  calibration 
procedure  specified  in  appendix  C  of  40 
CFR  part  50.  The  newly  designated 
reference  method  is  identified  as 
follows:  RFCA-0206-147. 
"Environnement  S.A  Model  C012M  Gas 
Filter  Correlation  Carbon  Monoxide 
Analyzer,"  operated  with  a  full  scale 
range  of  D-50  ppm,  at  any  temperature 
in  the  range  of  10  °C  to  35  °C,  on  a 
nominal  power  line  voltage  of  115  Vac 
(50  or  60  Hz)  or  230  Vac  (50  Hz),  with 
a  5-micron  PTFE  sample  particulate 
filter,  with  response  time  ON,  and  with 
the  automatic  "ZERO-REF  '  cycle  either 
ON  or  OFF. 

An  application  for  a  reference  method 
determination  for  this  method  was 
received  by  the  EPA  on  February  8, 
2002.  The  method  is  available 
commercially  from  the  applicant, 
Environnement  S.A,  111,  Boulevard 
Robespierre,  78304  Poissy,  France 
[http://www.envimnnement-sa.com). 

Tne  new  equivalent  method  for  O?  is 
an  automated  method  that  utilizes  a 


measiuement  principle  based  on  non- 
dispersive  ultraviolet  absorption 
photometry.  The  newly  designated 
reference  method  is  identified  as 
follows: 

EQOA-0206-148,  "Environnement 
S.A  Model  O342M  UV  Photometric 
Ozone  Analyzer."  operated  with  a  full 
scale  range  of  0-500  ppb,  at  any 
temperature  in  the  range  of  10  °C  to  35 
°C,  on  a  nominal  power  line  voltage  of 
115  Vac  (50  or  60  Hz)  or  230  Vac  (50 
Hz),  with  a  5-micron  PTFE  sample 
particulate  filter,  with  response  time 
setting  of  11  (Automatic  response  time), 
and  with  or  without  any  of  the 
following  options: 

(a)  Internal  ozone  generator, 

(b)  Span  external  control  (zero/span 
solenoid  valve). 

An  application  for  an  equivalent 
method  determination  for  this  method 
was  received  by  the  EPA  on  November 
13.  2001.  The  method  is  available 
commercially  from  the  applicant, 
Environnement  S.  A.,  Ill,  Boulevard 
Robespierre,  78304  Poissy,  France 
{http://www.environnement-sa.com). 

Test  analyzers  representative  of  each 
of  these  methods  have  been  tested  by 
the  applicant  in  accordance  with  the 
applicable  test  procediu«s  specified  in 
40  CFR  part  53  (as  amended  on  July  18, 
1997).  After  reviewing  the  results  of 
those  tests  and  other  information 
submitted  by  the  applicant,  EPA  has 
determined,  in  accordance  with  part  53, 
that  these  methods  should  be  designated 
as  a  reference  method  and  an  equivalent 
method,  respectively.  The  information 
submitted  by  the  applicant  will  be  kept 
on  file,  either  at  EPA's  National 
Exposure  Research  Laboratory,  Research 
Triangle  Park,  North  Carolina  27711  or 
in  an  approved  archive  storage  facility, 
and  will  be  available  for  inspection 
(with  advance  notice)  to  the  extent 
consistent  with  40  CFR  part  2  (EPA's 
regulations  implementing  the  Freedom 
of  Information  Act). 

As  a  designated  reference  or 
equivalent  method,  each  of  these 
methods  is  acceptable  for  use  by  states 
and  other  air  monitoring  agencies  under 
the  requirements  of  40  CFR  part  58, 
Ambient  Air  Quality  Surveillance.  For 
such  purposes,  the  method  must  be 
used  in  strict  accordance  with  the 
operation  or  instruction  manual 
associated  with  the  method  and  subject 
to  any  specifications  and  limitations 
(e.g.,  configuration,  sample  period,  or 
temperature  range)  specified  in  the 
applicable  designation  method 
description  (see  the  identification  of  the 
methods  above).  Use  of  the  method 
should  also  be  in  general  accordance 
with  the  guidance  and 
reconunendations  of  applicable  sections 
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of  the  "Quality  Assiuance  Handbook  for 
Air  Pollution  Measurement  Systems, 
Volume  II,  EPAy600/R-94y0386.  • 
Vendor  modifications  of  a  designated 
reference  or  equivalent  method  used  for 
purposes  of  part  58  are  permitted  only 
with  prior  approval  of  tne  EPA,  as 
provided  in  part  53.  Provisions 
concerning  modification  of  such 
methods  by  users  are  specified  under 
section  2.8  of  appendix  C  to  40  CFR  part 
58  (Modifications  of  Methods  by  Users). 

In  general,  a  method  designation 
applies  to  any  sampler  or  analyzer 
which  is  identical  to  the  sampler  or 
analyzer  described  in  the  application  for 
designation.  In  some  cases,  similar 
samplers  or  analyzers  manufactived 
prior  to  the  designation  may  be 
upgraded  or  converted  (e.g.,  by  minor 
modification  or  by  substitution  of  the 
approved  operation  or  instruction 
manual)  so  as  to  be  identical  to  the 
designated  method  and  thus  achieve 
designated  status.  The  manufacturer 
should  be  consulted  to  determine  the 
feasibility  of  such  upgrading  or 
conversion. 

Part  53  requires  that  sellers  of 
designated  reference  or  equivalent 
method  analyzers  or  samplers  comply 
with  certain  conditions.  These 
conditions  are  specified  in  40  CFR  53.9 
and  are  simimarized  below: 

(a)  A  copy  of  the  approved  operation 
or  instruction  manual  must  accompany 
the  sampler  or  analyzer  when  it  is 
delivered  to  the  ultimate  purchaser. 

(b)  The  sampler  or  analyzer  must  not 
generate  any  unreasonable  hazard  to 
operators  or  to  the  environment. 

(c)  The  sampler  or  analyzer  must 
function  within  the  limits  of  the 
applicable  performance  specifications 
given  in  40  CFR  parts  50  and  53  for  at 
least  one  year  after  delivery  when 
maintained  and  operated  in  accordance 
with  the  operation  or  instruction 
manual. 

(d)  Any  sampler  or  analyzer  offered 
for  sale  as  part  of  a  reference  or 
equivalent  method  must  bear  a  label  or 
sticker  indicating  that  it  has  been 
designated  as  part  of  a  reference  or 
equivalent  method  in  accordance  with 
part  53  and  showing  its  designated 
method  identification  number. 

(e)  If  such  an  analyzer  has  two  or 
more  selectable  ranges,  the  label  or 
sticker  must  be  placed  in  close 
proximity  to  the  range  selector  and 
indicate  which  range  or  ranges  have 
been  included  in  the  reference  or 
equivalent  method  designation. 

(f)  An  applicant  who  offers  samplers 
or  analyzers  for  sale  as  part  of  a 
reference  or  equivalent  method  is 
required  to  maintain  a  list  of  ultimate 
purchasers  of  such  samplers  or 


analyzers  and  to  notify  them  within  30 
days  if  a  reference  or  equivalent  method 
designation  applicable  to  the  method 
has  been  canceled  or  if  adjustment  of 
the  sampler  or  analyzer  is  necessary 
under  40  CFR  53.11(b)  to  avoid  a 
cancellation. 

(g)  An  applicant  who  modifies  a 
sampler  or  analyzer  previously 
designated  as  part  of  a  reference  or 
equivalent  method  is  not  permitted  to 
sell  the  sampler  or  analjrzer  (as 
modified)  as  part  of  a  reference  or 
equivalent  method  (although  it  may  be 
sold  without  such  representation),  nor 
to  attach  a  designation  label  or  sticker 
to  the  sampler  or  analyzer  (as  modified) 
under  the  provisions  described  above, 
until  the  applicant  has  received  notice 
under  40  CFR  53.14(c)  that  the  original 
designation  or  a  new  designation 
applies  to  the  method  as  modified,  or 
until  the  applicant  has  applied  for  and 
received  notice  under  40  CFR  53.8(b)  of 
a  new  reference  or  equivalent  method 
determination  for  the  sampler  or 
analyzer  as  modified. 

(h)  An  applicant  who  offers  PMj.s 
samplers  for  sale  as  part  of  a  reference 
or  equivalent  method  is  required  to 
maintain  the  manufacturing  facility  in 
which  the  sampler  is  manufactured  as 
an  ISO  9001-certified  facility. 

(i)  An  applicant  who  ofiiers  PM2.S 
samplers  for  sale  as  part  of  a  reference 
or  equivalent  method  is  required  to 
submit  annually  a  properly  completed 
Product  Manufacturing  Checklist,  as 
specified  in  part  53. 

Aside  from  occasional  breakdowns  or 
malfunctions,  consistent  or  repeated 
noncompliance  with  any  of  these 
conditions  should  be  reported  to: 
Director,  Human  Exposure  and 
Atmospheric  Sciences  Division  (MD- 
E205-01).  National  Exposure  Research 
Laboratory,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711. 

Designation  of  these  reference  and 
equivalent  methods  Is  intended  to  assist 
the  States  in  establishing  and  operating 
their  air  quality  surveillance  systems 
under  40  CFR  part  58.  Questions 
concerning  the  commercial  availability 
or  technical  aspects  of  either  of  the 
methods  should  be  directed  to  the 
applicant. 

Dated:  June  12.  2002. 
lewei  F.  Morris, 

Acting  Director.  National  Exposure  Research 
Laboratory. 

IFR  Doc.  02-15877  Filed  6-21-02;  8:45  am) 
COM 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0116;  FRL-71S4-1] 

SystMiw  Integration  Group,  Inc.  and 
MIcrographIca  Speclaltiea,  Inc.; 
Tranafer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  that 
pesticide  related  information  submitted 
to  EPA's  Office  of  Pesticide  Programs 
(OPP)  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  including 
information  that  may  have  been  claimed 
as  Confidential  Business  Information 
(CBI)  by  the  submitter,  will  be 
transferred  to  Systems  Integration 
Group,  Inc.  and  its  subcontractor. 
Micrographics  Specialties,  Inc.,  in 
accordance  with  40  CFR  2.307(h)(3)  and 
2.308(i)(2).  Systems  Integration  Group. 
Inc.  and  its  subcontractor. 
Micrographics  Specialties,  Inc.,  have 
been  awarded  a  contract  to  perform 
work  for  OPP,  and  access  to  this 
information  will  enable  Systems 
Integration  Group,  Inc.  and  its 
subcontractor.  Micrographics 
Specialties,  Inc.,  to  fulfill  the  obligations 
of  the  contract. 

DATES:  Systems  Integration  Group.  Inc. 
and  its  subcontractor,  Micrographics 
Specialties,  Inc.,  will  be  given  access  to 
this  information  on  or  before  July  1. 
2002. 

FOR  FURTHER  INFORMATKW  CONTACT:  By 
mail:  Erik  R.  Johnson,  FTFRA  Security 
Officer,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460; 
telephone  number:  (703)  305-7248;  e- 
mail  address:  iohnson.erik@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 
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B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://wrww.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations" 
"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  document 
under  the  "Federal  Register — 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 

n.  Contractor  Requirements 

Under  Contract  No.  GS-35F-4713G, 
Order  Number:  2W-0808-NBSX, 
Systems  Integration  Group,  Inc.  and  its 
subcontractor.  Micrographics 
Specialties,  Inc.,  will  perform  the 
following: 

The  Pesticide  Document  Management 
System  (PDMS)  and  the  Pesticide 
Product  Information  System  (PPIS)  both 
consist  of  an  ADP  index  and  a  collection 
of  images  either  on  microfiche  or  in 
electronic  form.  The  ADP  index  for  each 
system  is  maintained  under  a  separate 
contract.  The  purpose  of  this  task  order 
is  to:  (1)  Provide  image  production 
support  for  both  PDMS  and  PPIS.  This 
support  involves  the  creation  of  images 
of  registrant  submitted  studies,  other 
selected  pesticide  documents,  as  well  as 
pesticide  labels,  and  associated  label 
accepted  memoranda;  (2)  provide  image 
printing,  fiche  blowback,  fiche    . 
reproduction,  and  photocopying 
services  for  both  PDMS  and  PPIS,  and 
to  provide  inventory  control  over 
microfiche  and  image  collections;  and 
(3)  provide  image  production  for 
supplementary  docimients  such  as 
toxicology  reviews,  incident  reports, 
maintenance  fee  records,  and  docket 
documents. 

OPP  has  determined  that  access  by 
Systems  Integration  Group,  Inc.  and  its 
subcontractor.  Micrographics 
Specialties,  Inc.,  to  information  on  all 
pesticide  chemicals  is  necessary  for  the 
performance  of  this  contract. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,4,6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2),  the  contract  with 
Systems  Integration  Group,  Inc.  and  its 
subcontractor.  Micrographics 
Specialties,  Inc.,  prohibits  use  of  the 
infonnation  for  any  purpose  not 


specified  in  the  contract;  prohibits 
disclosure  of  the  information  to  a  third 
party  without  prior  written  approval 
fi'om  the  Agency;  and  requires  that  each 
official  and  employee  of  the  contractor 
sign  an  agreement  to  protect  the 
information  from  unauthorized  release 
and  to  handle  it  in  accordance  with  the 
FIFRA  Information  Seciuity  Manual.  In 
addition.  Systems  Integration  Group. 
Inc.  and  its  subcontractor. 
Micrographics  Specialties,  Inc.,  are 
required  to  submit  for  EPA  approval  a 
security  plan  under  which  any  CBI  will 
be  secured  and  protected  against 
unauthorized  release  or  compromise.  No 
information  will  be  provided  to  Systems 
Integration  Group,  Inc.  and  its 
subcontractor,  Micrographics 
Specialties,  Inc.,  until  the  requirements 
in  this  document  have  been  fully 
satisfied.  Records  of  information 
provided  to  Systems  Integration  Group, 
Inc.  and  its  subcontractor. 
Micrographics  Specialties,  Inc.,  will  be 
maintained  by  EPA  Project  Officers  for 
this  contract.  All  infonnation  supplied 
to  Systems  Integration  Group,  Inc.  and 
its  subcontractor,  Micrographics 
Specialties,  Inc.,  by  EPA  for  use  in 
connection  with  this  contract  will  be 
returned  to  EPA  when  Systems 
Integration  Group,  Inc.  and  its 
subcontractor.  Micrographics 
Specialties,  Inc.,  have  completed  their 
work. 

List  of  Subjects 

Environmental  protection,  Business 
and  industry.  Government  contracts. 
Government  (Property,  Security 
measures. 

Dated:  )une  13.  2002. 
Linda  Vlier  Moos. 

r 

Acting  Director,  Information  Resources  and 

Services  Division,  Office  of  Pesticide 

Programs. 

[FR  Doc.  02-15880  Filed  6-21-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0032;  FRL-7184-3] 

1, 4-Bla(bronioacetoxy>-24)utene; 
Notice  of  Receipt  of  Request  to  Amend 
Certain  Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  6(f)(1)  of 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
EPA  is  issuing  a  notice  of  receipt  of  a 
request  from  Buckman  Laboratories 
International,  Inc.,  the  sole  registrant,  to 


amend  its  registration  of  products 
containing  1 , 4-bis(bromoacetoxy)-2- 
butene  (Bis-2)  to  terminate  use  as  a 
preservative  in  water-based  coatings  and 
paints  as  well  as  the  use  as  an  anti- 
coagulant in  oil  field,  oil  secondary 
(enhanced)  recovery  systems.  EPA 
intends  to  grant  the  request  to  amend 
the  registrations  to  terminate  these  uses 
at  the  end  of  the  30-day  comment 
period  initiated  by  this  Notice  unless 
the  Agency  receives  substantive 
comments  that  would  merit  further 
review  of  this  request.  Upon  acceptance 
of  the  request  to  amend  the  registrations 
to  terminate  uses,  any  sale,  distribution, 
or  use  of  products  listed  in  this  notice 
will  be  permitted  only  if  distribution, 
sale,  or  use  is  consistent  with  the  terms 
as  described  in  this  notice. 
DATES:  Comments  must  be  received  on 
or  before  July  24.  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPL£MENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  the  docket  ID  number  • 
OPP-2002-0032  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Killian  Swift,  Antimicrobial 
Division  (7510C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460.  Office 
location  for  conunercial  courier 
delivery,  telephone  number,  and  e-mail 
address:  Room  308,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202;  (703)  308-6346;  e-mail: 
swift.killian@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
armouncement  consists  of  five  parts. 
The  first  part  contains  general 
information.  The  second  part  discusses 
the  registrant's  request  for  registration 
amendments  to  terminate  uses  of  the 
affected  products.  The  third  part 
describes  the  action  taken  by  this  notice. 
The  fourth  part  describes  the  Agency's 
legal  authority  for  the  action  announced 
in  this  notice.  The  fifth  part  proposes 
existing  stocks  provisions  that  the 
Agency  intends  to  authorize. 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  potentially  may  be 
affected  by  this  action  if  you  use  water- 
based  coating  or  paints  or  work  with  oil 
field,  oil  secondary  (enhanced)  recovery 
systems.  The  Congressional  Review  Act 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
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Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  does  not  apply 
because  this  action  is  not  a  rule,  for 
purposes  of  5  U.S.C.  804(3).  Since  other 
entities  also  may  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOM  FUflTMEfi  ■yoiHATWN 

CONTACT. 

B.  How  Can  I  Get  Additional 
Infonnation.  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  related  documents  that  mig(ht  be 
available  electronically,  from  the  EPA 
Internet  Home  Page  at  http:// 
WMfw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules"  and  then  look  up 
the  entry  for  this  document  imder  the 
Federal  Eegtolr    Environmental 
Documents.  You  also  can  go  to  the 
Federal  Register  listings  directly  at 
http://www.epa.gov/fedrgstr/. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Recoitls  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  «2. 1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  exclucung  legal  holidays.  Tlie 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to  opp-docketOepa.gov.  or  you  can 
submit  a  (Computer  disk  as  described 
above.  Do  not  submit  any  infonnation 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
siibmissions  will  accepted  in 
WordPerfect  6.1/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0032.  Electronic  comments 
also  may  be  filed  online  at  many  Fedwal 
Depository  Libraries. 

C.  How  and  to  Whom  Do  1  Submit 
Conunents? 

You  may  submit  conunents  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA;  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0032  in  the  sub)ect 
line  on  the  first  page  of  your  response. 


1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Swvices  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW.. 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  conunents  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency.  Rm.  119.  Crystal 
Mall  •2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday.  exclucUng  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docketOepa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/9.0  or  ASCII  file 
format  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0032.  Electronic  comments 
also  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Infonnation  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  that 
does  not  contain  the  information 
claimed  as  CBI  must  be  submitted  for 
inclusion  in  the  public  version  of  the 
official  record.  Information  not  marked 
confidential  will  be  included  in  the 
public  version  of  the  official  record 
without  prior  notice.  If  you  have  any 
questions  about  CBI  or  Uie  prooediues 
for  claiming  CBI,  please  consult  the 
person  listed  under  FOR  RMTHER 
MPOfMATION  CONTACT. 

E.  What  Should  1  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 


1.  Explain  your  views  as  clearly  as 


2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Ofiier  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  of  your  response.  You  also  may 
provide  the  name,  date,  and  Federal 

citation. 


n.  Background  on  the  Receipt  of 
Reqoeet  to  Amend  Regiatrations  to 
Terminate  Uses 

The  sole  registrant  of  1. 4- 
bis(bromoacetoxy)-2-butene  (Bis-2),  has 
voluntarily  requested  EPA  to  amend  the 
registration  of  the  Bis-2  Technical  Grade 
Active  Ingredient.  "BBAB "  (EPA 
Registration  No.  1447-374)  and  its  End 
Use  Product  "Busan  1210"  (EPA 
Registration  No.  1448-353)  to  terminate 
two  of  their  three  uses.  The  letter  from 
Buckman  Laboratories  International, 
Inc.  was  dated  March  22.  2002  and  was 
received  by  EPA  on  March  27.  2002. 
The  letter  included  a  waiver  of  the  180- 
day  comment  period.  The  letter 
requested  that  the  Agency  amend  the 
re^strations  to  terminate  the  use  of  Bis- 
2  products  as  preservatives  in  water- 
based  coatings  and  paints  as  well  as  the 
use  as  anti-coagulants  in  oil  field,  oil 
secondary  (enhanced)  recovery  systems. 
The  registrant  did  not  request  an 
existing  stocks  provision.  Bis-2  products 
would  remain  registered  for  use  as  an 
anti-coagulant  in  pulp  and  paper  mill 
systems  process  (cleaning)  water. 

m.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency,  under  section  6(f)(1)  of  FIFRA 
from  the  sole  registrant  of  Bis-2 
pesticide  products  of  a  request  to  amend 
its  Bi8-2  registrations  to  terminate  the 
use  of  Bis-2  products  as  preservatives  in 
water-based  coatings  and  paints  as  well 
as  anti-coagulants  in  oil  field,  oil 
secondary  (enhanced)  recovery  systems. 
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Registrations  Involved  in  the  Re- 
quest FOR  Amendments  to  Termi- 
nate Uses 


Registration  Number 

Product  Name 

1448-353  (End- 
use  product) 

Busan  1210  (80% 
active  ingre- 
dient) 

1448-^74  (Tech- 
nical grade  ac- 
tive ingredient) 

BBAB  (95%  ac- 
tive ingredient) 

IV.  The  Agency's  Authority  for  Taking 
this  Action 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  a  pesticide 
registration  of  the  registrant  be  canceled 
or  amended  to  terminate  one  or  more 
uses.  The  Act  further  provides  that 
before  acting  on  the  request,  EPA  must 
publish  a  notice  of  any  such  request  in 
the  Federal  Register.  Thereafter, 
following  the  public  comment  period, 
the  Administrator  may  approve  such  a 
request. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

In  any  order  in  response  to  this 
request  for  amendment  to  terminate 
uses,  the  Agency  proposes  to  include 
the  following  provisions  for  treatment  of 
any  existing  stocks  of  the  products 
identified  in  the  Table  above: 

All  distribution,  sale,  or  use  by  the 
registrant  of  existing  stocks  of  affected 
manufacturing  use  and  end-use 
products  that  bear  the  terminated  uses 
will  be  luilawful  under  FIFRA  effective 
1  year  bom  the  Agency's  receipt  of  the 
request  for  amendments  to  terminate 
uses.  Any  stocks  of  such  products  not  in 
the  hands  of  the  registrant  may  continue 
to  be  sold,  distributed,  and  used  until 
such  stocks  are  exhausted.  For  purposes 
of  the  cancellation  order  that  the 
Agency  intends  to  issue  at  the  close  of 
the  comment  period  for  this 
aimouncement,  the  term  "existing 
stocks"  will  be  defined,  pursuant  to 
EPA's  existing  stocks  policy  at  56  FR 
29362,  Wednesday,  Jime  26, 1991,  as 
those  stocks  of  a  registered  pesticide 
product  which  are  currently  in  the 
United  States  and  which  have  been 
packaged,  labeled,  and  released  for 
shipment  prior  to  the  effective  date  of 
the  cancellation  or  amendment.  Any 
distribution,  sale,  or  use  of  existing 
stocks  after  the  effective  date  of  the 
cancellation  order  that  is  not  consistent 
with  the  terms  of  that  order  will  be 
considered  a  violation  of  section 
12(a)(2)(K)  and/or  12(a)(1)(A)  of  FIFRA. 
unless  it  is  for  purposes  of  shipping 


such  stocks  for  relabeling,  repackaging, 
export  consistent  with  the  requirements 
of  section  1 7  of  FIFRA.  or  disposal. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  )une  17,  2002. 
Frank  Sanders, 

Director,  Antimicrobial  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  02-15879  Filed  6-21-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7236-7] 

Notice  Of  Proposed  Purchaser 
Agreement  Pursuant  to  the 
Comprehensive  Envlronmentat 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Enviromnental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  42  U.S.C.  9601-9675, 
notice  is  hereby  given  that  a  proposed 
purchaser  agreement  ("Purchaser 
Agreement")  associated  with  the 
Franklin  Smelting  Site  in  Philadelphia. 
Pennsylvania  was  executed  by  the 
Environmental  Protection  Agency  and 
the  Department  of  Justice  and  is  now 
subject  to  public  comment,  after  which 
the  United  States  may  modify  or 
withdraw  its  consent  if  comments 
received  disclose  facts  or  considerations 
which  indicate  that  the  Pim:haser 
Agreement  is  inappropriate,  improper, 
or  inadequate.  The  Purchaser 
Agreement  would  resolve  certain 
potential  EPA  claims  under  section  107 
of  CERCLA.  42  U.S.C.  9607,  against 
PTDC  Local  Development  Coiporation 
("Purchaser").  The  settiement  would 
require  the  Purchaser  to,  among  other 
things,  pay  the  sum  of  $5,000  to  the  EPA 
Hazaixlous  Substance  Superfund, 
provide  an  irrevocable  right  of  access  to 
EPA,  and  record  notice  of  the  agreement 
in  the  local  land  records.  This  Purchaser 
Agreement  was  negotiated  and  signed 
by  the  proposed  purchaser  prior  to  the 
enactment,  in  January  2002,  of  Public 
Law  107-118.  the  Small  Business 


Liability  Relief  and  Brownfields 
Revitalization  Act. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  proposed  Purchaser  Agreement. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  HI,  1650 
Arch  Stieet,  Philadelphia,  PA  19103. 
DATES:  Conunents  must  be  submitted  on 
or  before  July  24.  2002. 
ADDRESSES:  The  proposed  Purchaser 
Agreement  and  additional  backgroimd 
information  relating  to  the  proposed 
Purchaser  Agreement  are  available  for 
public  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street, 
Philadelphia,  PA  19103.  A  copy  of  the 
proposed  Purchaser  Agreement  may  be 
obtained  from  Andrew  S.  Goldman 
(3RC41).  U.S.  Environmental  Protection 
Agency,  1650  Arch  Street  Philadelphia, 
PA  19103.  Comments  should  reference 
the  "Franklin  Smelting  Site  Prospective 
Purchaser  Agreement"  and  "EPA  Docket 
No.  CERCLA-03-2001-0270,"  and 
should  be  forwarded  to  Andrew  S. 
Goldman  at  the  address  below  or 
through  electronic  mail  at 
goIdman.andrew®epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  S.  Goldman  (3RC41),  Sr. 
Assistant  Regional  Counsel,  U.S. 
Environmental  Protection  Agency,  1650 
Arch  Street,  Philadelphia,  PA  19103. 
Phone:  (215)  814-2487. 

Dated:  June  17,  2002. 
Thomas  C.  Voitaggio. 
Acting  Regional  Administrator.  Region  III. 
[FR  Doc.  02-15878  Filed  6-21-02;  8:45  am] 
BHJJNO  coca  ssao-so-u 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-141S-DR] 

Indiana;  Major  DIsaslsr  and 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Indiana  (FEMA- 
1418-DR).  dated  June  13.  2002.  and 
related  determinations. 
EFFECrrVE  DATE:  June  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Robuck,  Readiness,  Response  and 
Recovery  and  Directorate,  Federal 
Emergency  Management  Agency, 


42562 


Federal  Regi«ter/Vol.  67.  No.  121 /Monday.  June  24.  2002 /Notices 


Washington.  DC  20472.  (202)  646-2705 
or  Rich.Robuck@fema.gov. 
SUPPLEMENTARY  INFOmiATION:  Notice  is 
liereby  given  tiiat,  in  a  letter  dated  June 
13.  2002.  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act.  42  U.S.C. 
§  5121-5206  (Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Indiana,  resulting 
from  severe  storms,  tornadoes  and  flooding 
beginning  April  28,  2002,  through  June  7, 
2002,  is  of  sufficient  severity  and  magnitude 
to  warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
§§5121-5206  (Stafford  Act).  I.  therefore, 
declare  that  such  a  major  disaster  exists  in 
the  State  of  Indiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  Stale,  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Ckinsistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance. 
Hazard  Mitigation,  and  the  Individual  and 
Family  Grant  program  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  alter 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Gracia  Szczech  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Indiana  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Dubois.  Gibson,  Hamilton.  Marion.  Martin, 
Pike.  Poaey.  and  Vigo  Counties  for  Individual 
Assistance. 

Brown.  Crawford.  Dearborn,  Dubois. 
Franklin,  Gibson,  Greene.  Jackson.  Jefferson, 
Johnson,  Knox,  Martin,  Montgomery,  Ohio. 
Orange,  Owen.  Parke.  Pike,  Posey,  Putnam, 
Sullivan,  Switzerland,  Union,  Vermillion. 
Vigo,  and  Washington  Counties  for  Public 
Assistance. 

All  counties  within  the  State  of 
Indiana  are  eligible  to  apply  for 


assistance  imder  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Ice  M.  AUbaugh. 

Director. 

(PR  Doc.  02-15811  Filed  6-21-02;  8:45  am) 

MLUNQ  COM  SnS-0>-# 


FEDERAL  EMERQENCY 
MANAQEMENT  AGENCY 

[FEMA-1411-Df«] 

Vkginta:  AiMndnMnI  Na  3  to  NoMm  Of 
•  M^or  DtaMlar  Dadaratlon 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACnOM:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia.  (FEMA- 
1411-DR).  dated  May  5.  2002.  and 
related  determinations. 

EFFECTIVE  DATE:  June  17.  2002. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Rich 

Robuck.  Readiness.  Response  and 
Recovery  and  Directorate.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-2705 
or  Rich.Robuck@fema.gov. 

SUPPUanENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  May 
5,  2002:  The  counties  of  Halifox. 
Pittsylvania.  Prince  George.  Scott  and 
Wise,  and  the  independent  City  of 
Emporia  for  Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Commimity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  GranU:  83.545,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  AUbaugh. 

Director. 

[FR  Doc.  02-15810  Filed  6-21-02;  8:45  am] 

MLUNQ  COM  S71S-a>-P 


FEDERAL  RESERVE  SYSTEM 

Chang*  In  Bank  Control  NoUom; 
AcquMUon  of  SharM  of  Bank  or  Bank 
HokMng  Companiaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  foctors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  8. 
2002. 

A.  Federal  Reeerve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Conger  Family  Partnership,  Ltd., 
Houston,  Texas,  and  Sidney  B.  and  Jean 
C,  Conger,  Houston,  Texas,  as  general 
partners;  to  retain  voting  shares  of  Paris 
Bancshares,  Inc.,  Paris,  Texas,  and 
thereby  indirectly  retain  voting  shares  of 
Liberty  National  Bank.  Paris.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )une. 18,  2002. 

Robert  d«V.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  02-15809  Filed  &-21-02;  8:45  am] 


FEDERAL  RESERVE  SYSTEM 

FonnaUona  of,  AcquMtiona  by.  and 
Margars  of  Bank  HoMkig  Companiaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piusuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y.  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regiilations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
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banks  and  nonbanking  companies 
ov\rned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  18,  2002. 


A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105- 
1521: 

1.  Berkshire  Financial  Holdings.  Inc., 
CoUegeville,  Pennsylvania;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
USABancshares.com.  Inc.,  Philadelphia, 
Pennsylvania. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  18,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-15808  Filed  &-21-02;  8:45  am] 
MUJNO  CODE  S210-01-« 


FEDERAL  TRADE  COMMISSION 

Granthig  of  Raquaat  for  Early 
Temination  of  Ilia  Walling  Farlod 
unoaf  wm  rraniargar  Nonncaoon 
Rulaa 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Tide  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 


persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transaction  No. 


Acquiring  person 


Acquired  person 


Acquited  entities 


Transactione  Granted  Early  Tannination— OSOtOOOa 


20020702 
20020713 
20020738 
20020743 
20020754 


20020757 
20020763 
20020764 

20020765 


20020766 


20020767 


20020770 
20020772 
20020774 
20020779 
20020785 
20020787 
20020791 


Perlormance  Food  Group  Company  .. 

Kroll  Inc  

UnitedHealth  Group  Incorporated 

John  Hancock  Financial  Services,  IrK 
Providence  Equity  Partners  IV,  LP.  ... 


Goodman  Company,  Ltd 

ASSA  ABLOY  AB  

Bethlehem  Steel  Corporation 

Royal  Bank  of  Canada 


Headwaters  Incorporated 


Headwaters  Incorporated 


Grande  Communications  Hoklings,  Inc 

Bank  of  Montreal 

Kellwood  Company 

f4ordstrom.com,  Inc 

John  A.  CatslmatkJis 

United  Rentals,  Inc — 

Cardinal  Health,  Inc  


Don  and  Carolyn  Kirkpatrick 

ONTRACK  Data  Intemationai,  Inc 

GeoAccess,  Inc 

IntematkKial  Paper  Company  

AT4T  Corp  


Avantec  Vascular  Corporation  

AB  INDUSTRIVARDEN 

LTV  Corporatkxi  (DetMor-in-Possession) 

Assk:urazk>nj  General!  S.p.A  


Larry  E.  Koenig 
Startec,  Inc 


ClearSource,  Inc  

Morgan  Stanley  Dean  Witter  &  Co 

Gert)er  Chiklrenswear,  Inc 

Nordstrom,  Inc  

Marks  &  Spencer  p.l.c  

National  Equipment  Services,  Inc  .. 
Boron,  Lepore  and  Associates,  Inc 


Quality  Foods,  Inc 

ONTFIACK  Data  International,  Inc 

GeoAccess,  Inc 

Sustainatile  Forest,  L.L.C. 

AT&T  Broadband  of  Cokxado,  LLC. 

AT&T  Broadband,  LLC 

United  Cable  Televiskxi  of  Western  Col- 
orado, Inc 

Avantec  Vascular  Corporatk>n. 

BESAM  AB. 

Columbus  Processing  Company. 

Columbus  Coatirigs  Company. 

Business  Men's  Assurance  Company  of 
Amerwa. 

Jones  &  Bat>son  Inc 

Transocean  HoMing  Corporatk>n. 

H  Briquetters.  Ltd. 

t  Brk^uetters,  Ltd. 

P  Briquetters,  Ltd. 

H  Briquetters,  Ltd. 

I  Briquetters.  Ltd. 

P  Briquetters.  Ltd. 

ClearSource,  Inc. 

Morgan  Stanley  DW  Inc. 

Gerber  Chiklrenswear,  Inc. 

Nordstrom.com,  Inc. 

Kings  Super  Maritets,  Inc. 

National  Equipment  Services.  Inc. 

Boron,  Lepore  and  Associates,  Inc. 


Transactions  Granlad  Early  Terminatidn— 05/30/2002 


20020760 
20020773 


Berkshire  Hatfiaway  Inc  ... 
Liberty  Media  Corporatk>n 


Lumbennens  Mutual  Casualty  Company 
Naspers,  Ltd 


Kemper  Insurance  Group,  Inc 
OpenTV  Corp. 
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Transaction  No. 


20020607 
20020610 


Acquiring  pcfson 


Acquired  pefBon 


Acquired  entities 


Tranaaetiona  Qranlad  Earty  Tarmlnallon— OMHOOOa 


20020784 

20020792 

20020793 

20020799 
20020601 


20020613 
20020614 

20020786 
20020606 

20020615 


Cumulus  Media  Inc 


Welsh.  Carson.  Anderson  &  Stowe  IX. 

LP 
Welsh.  Carons.  Anderson  &  Stowe  VIM. 

LP. 

OHn  Corporation 

Hicks,  Muse.  Tate  &  Furst  Equity  Fund 

V,  LP. 


Lartdry's  Restaurants,  Inc  

Windward  Capital  Parlners  II.  LP 


Mr.  Allan  Merieux 
Mr.  Pierre  Fabre  .. 


Wicks  Communicatkxis  &  Media  Part- 
ners, LP. 
SpectreSite  HokJings,  Inc  


SpectraSite  HoWings,  Inc 


Chase  industries  Inc 
ConAgra  Foods.  Inc  . 


Chart  House  Enterprises,  Inc 
Apostolos  Q.  Allamanis 


Nouvelle  bioMerieux  AHiarKse  S.A 
bioMerieux  Pierre  Fabre  S.A  


Wilks  Broadcasting  LLC. 

SpectraSite  Hoklings,  Inc. 

SpectraSite  HoMings,  Inc. 

Chase  Industries  Inc. 

Australia  Meal  HokJings  Pty,  Ltd. 

ConAgra  Beef  Company. 

ConAgra  Refrigerated  Foods.  S.A.  de 

C.V. 
kabushlki  Kaisha  ConAgra  Japan. 
Monfort  Finance  Company,  Inc. 
S&C  HoMco,  Inc. 
Swift  &  Company. 
Chart  House,  Inc. 
Castle  Park. 
Jazzlarxl. 

Mountain  Creek/Water  WorM. 
N-Ovatk)n  Park  Management,  LLC. 
Raging  Waters — San  Dimas. 
Raging  Waters— San  Jose. 
Silver  Springs/WiM  Waters. 
WefN  WiM  Las  Vegas 
Nouvelle  bioMerieux  Alliance  S.A. 
bioMerieux  Pierre  Fabre  S.A. 


Transactions  Qrantad  Early  Termination— 06/D4/2002 


Affiliated  Computer  Servnes,  Inc 

STMkyoelectronics  N.V  

VaHourec  


FleetBoelon  Financial  Corporatkm 

Ateaiel  

CargW,  Incorporated 


AFSA  Data  Corporatkxi. 
Alcatel  Mk:roelectronics. 
North  Star  Steel  Company. 
Universal  Tubular  Sennces,  Inc. 


FOR  FURTHCR  mFORMATION  CONTACT: 
Sandra  M.  Peay,  or  Chandra  L.  Kennedy, 
Gintact  Representatives. 

Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
IX:  20580.  (202)  326-3100 

By  Direction  of  the  Commission. 
Donald  S.  dark. 

Stfcivtaiy. 

(FR  Doc.  02-15841  Filed  6-21-02;  8:45  am] 

sajjNO  cooc  cno-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cwilert  for  DiMMe  Control  and 

PiwenlMM) 

[Program  Announesmsnt  0216S1 

Cllnteal  bmiMinliallofi  Safity 
Att— smont  Conlsrt  (CI8A);  Nottoo  of 
Availability  of  Funds  for  Fiscal  Yaar 
2002 

A.Pttrpoae 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  Clinical  Immunization 


Safety  Assessment  Centers  (CISA).  The 
term  "Immunization  Safety" 
encompasses  safety  aspects  of  the 
vaccine  administration  process  as  well 
as  the  vaccine  itself.  This  program 
addresses  the  "Healthy  People  2010" 
focus  areas  of  Immunization  and 
Infectious  Diseases,  Medical  Product 
Safety,  Public  Health  Infrastructure. 
Maternal,  Infont  and  Child  Health, 
Health  Communication  and  Access  to 
Quality  Health  Services. 

The  purpose  of  the  program  is  to 
expand  the  national  network  of  CISA 
Centers  (hereforth  called  Centers)  to 
improve  the  scientific  understanding  of 
immunization  safety  issues  at  the 
individual  patient  level.  Clinically 
significant  adverse  events  occui  rarely. 
They  are  infrequently  seen  in  clinical 
trials  and  individual  clinicians  see  them 
too  infrequently  to  be  able  to  manage 
them  in  a  standardized  fashion.  In 
collaboration  with  CDC,  the  Centers  will 
fill  this  gap  by  creatii^  a  new  medical 
specialty  of  immunization  safety.  The 
Centers  will  develop  and  disseminate 
standardized  evaluation  protocols  to 
clinicians;  they  will  provide  referral  and 
consultation  services  to  health  care 
providers  on  how  to  evaluate  patients 
who  may  have  had  an  adverse  reaction 


to  vaccination,  which  will  include  how 
to  manage  the  adverse  reaction,  as  well 
as  advise  on  continued  immunization; 
and  they  will  undertake  outreach  and 
educational  interventions  in  the  area  of 
immimization  safety.  The  first  goal  is  to 
enhance  our  \inderstanding  of  known 
serious  or  unusual  vaccine  reactions, 
including  the  pathophysiology  and  risk 
factors  (including  genetics)  for  such 
reactions.  The  second  goal  is  to  evaluate 
and  gain  an  understanding  of  newly 
hypothesized  syndromes  or  events 
identified  from  the  routine  and 
enhanced  assessment  of  Vaccine 
Adverse  Event  Reporting  System 
(VAERS)  case  reports,  in  order  to  clarify 
any  potential  relationship  with 
immimization. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  folloMong 
performance  goal  for  the  National 
Immunization  Program:  To  improve    • 
vaccine  safety  surveillance. 

B.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301.  317(k)(l)  and  2102(a)  of 
the  Public  Health  Service  Act,  (42 
U.S.C.  sections  241,  247b(k)(l),  and 
300aa-2(a)),  as  amended.  The  Catalog  of 
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Federal  Domestic  Assistance  number  is 
93.185. 

C  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations,  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  technical  schools,  research 
institutions,  hospitals,  other  public  and 
private  nonprofit  organizations, 
community-based  organizations,  faith- 
based  organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau,  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations.  Preference  will  be 
given  to  applicants'  proposals  that 
would  service  a  geographic  region  not 
currently  covered  by  an  existing  CISA 
center. 

Note:  Title  2  United  States  Code  section 
1611  states  that  an  organization  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
Code  that  engages  in  lobbying  activities  is  not 
eligible  to  receive  Federal  funds  constituting 
an  award,  grant,  or  loan. 

D.  Availability  of  Funds 

Approximately  $1  million  is  available 
in  FY  2002  to  fund  at  least  two  awards. 
It  is  expected  that  the  average  award 
will  be  $500,000.  It  is  expected  that  the 
awards  will  begin  on  or  before 
September  30.  2002,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  four  years. 
Fimding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  cannot  be  used  for  construction 
or  renovation,  to  purchase  or  lease 
vehicles  or  vans,  to  purchase  a  facility 
to  house  project  staff  or  carry  out  project 
activities,  or  to  supplant  existing 
support. 

Matching  funds  are  not  required  for 
this  program. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  CDC  will 
be  responsible  for  the  activities  listed 
under  2.  CDC  Activities,  and  the 
Recipient  and  CDC  will  both  be 


responsible  for  activities  listed  under  3. 
Coordinating  activities. 

1.  Recipient  Activities 

The  following  section  describes  the 
expected  activities  of  each  Center  and 
it's  functioning  within  the  CISA 
network.  The  recipient  shall  perform  all 
services  necessary  to  establish  and 
operate  a  Center  for  Clinical 
Immunization  Safety  Assessment  in 
accordance  with  the  requirements 
described: 

a.  Perform  or  coordinate  the 
standardized  intensive  clinical  and 
laboratory  assessments  of  patients  who 
may  have  had  a  known  serious  or 
unusual  vaccine  reaction  (e.g. 
anaphylaxis,  idiopathic 
thrombocytopenia  purpura  (ITP), 
swollen  leg  aiter  DtaP  vaccine),  to 
improve  the  understanding  of  the 
paUiophysiology  and  risk  factors 
(including  genetics)  for  the  reaction. 

b.  Develop  the  necessary  clinical 
evaluation  protocols  and  conduct  or 
coordinate  the  standardized  clinical 
evaluation  and  any  other  follow-up 
studies  of  appropriate  patients  (and 
controls)  for  newly  hypothesized 
syndromes.  The  syndromes  are 
identified  from  the  routine  and 
enhanced  assessment  of  case  reports 
from  the  VAERS,  to  clarify  the  potential 
relationship  with  immunizations. 

c.  For  patients  who  have  had  an 
adverse  reaction  that  may  not 
contraindicate  further  vaccination,  but 
where  there  is  concern,  establish  the 
protocols  and  the  capacity  to  immunize 
under  medical  supervision.  These  will 
aid  in  the  development  of  valid 
contraindications. 

d.  Serve  as  referral  centers  for  clinical 
immunization  safety  inquiries. 

e.  Develop  clinical  evaluation 
protocols  and  case  definitions  of 
adverse  events  possibly  related  to 
immunizations  that  can  be  disseminated 
for  use  by  health  care  providers. 

f.  Establish  regional  and  national 
linkages  with  clinical  experts  who  could 
participate  in  the  evaduation  of  patients 
following  an  adverse  event,  and  can  also 
potentially  be  called  upon  to  assist  as 
needed  with  the  development  of  clinical 
evaluation  protocols  and  their 
implementation. 

g.  For  case  reports  received  by  the 
VAERS  program  that  refer  to  clinical 
conditions  or  syndromes  under 
investigation  by  the  Network,  Center 
staff  will  manage  the  routine  follow-up 
activities  conducted  to  complete 
missing  case  report  information,  and 
solicit  additional  clinical  records  that 
may  be  useful  in  evaluating  the  case. 
The  VAERS  program  will  assist  as 
needed  in  these  activities  to  decrease 


administrative  workload  on  the 
network. 

h.  Participation  and  collaboration  in 
the  Network  of  clinical  centers  to 
include,  but  not  limited  to,  participation 
in  weekly  conference  calls,  electronic 
mail  discussions,  and  annual  meetings. 

i.  Funded  institutions  may  be  able  to 
request  supplemental  funding  for  the 
following  additional  activities: 

1.  Clinical  consultation  service 
capacity  for  health  care  providers. 

2.  Outreach  and  education  activities. 

2.  CDC  Activities 

CDC  will  participiite  as  an  academic 
partner  in  the  activities  of  the  network 
of  CISA  Centers,  providing  technical 
assistance  as  well  as  scientific 
collaboration. 

a.  Provide  technical  assistance. 

b.  Arrange  coordinating  meetings. 

c.  Assist  in  the  development  of  any 
research  protocols  that  may  be 
developed  to  further  investigate  selected 
adverse  events,  for  Institutional  Review 
Board  (IRB)  review  by  all  cooperating 
institutions  participating  in  the  research 
project.  The  CDC  IRB  will  review  and 
approve  the  protocol  initially  and  on  at 
least  an  annual  basis  until  the  research 
project  is  completed. 

3.  Coordinating  Activities 

a.  Centers  will  develop  joint  network 
operating  protocols/procedures 
including,  but  not  limited  to. 
mechanisms  for  billing  of  clinical 
assessment  costs,  patient  billing  as 
necessary,  arranging  specialist  referrals, 
and  other  shared  or  commonly 
delegated  activities. 

b.  All  protocols/procedures  pertaining 
to  patient  care  costs  shall  be  submitted 
to  the  CDC  for  prior  approval  before 
implementation.  The  Network  will 
jointly  discuss  cases,  make  decisions 
regarding  the  need  to  carry  out 
additional  case  follow-ups,  and  then 
select  cases  for  detailed  clinical 
evaluation. 

F.  Content 

Letter  of  Intent  (LOI) 

A  LOI  is  required  for  this  program. 
The  program  annoimcement  title  and 
number  must  appear  in  the  LOI.  The 
narrative  should  be  no  more  than  one 
page,  printed  on  one  side,  with  one-inch 
margins,  and  unreduced  font.  Your 
letter  of  intent  will  be  used  to  determine 
the  number  of  objective  reviewers 
needed  and  evaluate  public  interest  in 
the  CISA  Program.  The  LOI  should 
include  the  name  of  the  Institution  and 
the  name,  title,  and  affiliation  of  the 
"principal  investigator"  who  will  lead 
the  Center.  If  available,  include  the 
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naine(s)  and  address(es)  of  the 

Starticipating  institutionCs)  that  will 
onn  the  infrastructure  of  the  proposed 
CISA  Center. 

Applications 

The  program  announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  25  pages,  single-spaced,  printed  on 
one  side  with  one-inch  margins,  and 
unreduced  font. 

The  narrative  should  consist  of,  at  a 
minimum,  a  Plan,  Objectives,  Methods, 
Evaluation  and  Budget. 

G.  Submlaaion  and  Deadline 

Letter  of  Intent 

The  letter  of  intent  should  be 
submitted  on  or  before  July  12,  2002,  to 
the  Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Application 

Submit  the  original  and  two  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  available  at  the  following  Internet 
address:  http:www.cdc.gov/od/pgo/ 
forminfo.htm 

Application  forms  must  be  submitted 
in  the  following  order: 
Cover  Letter 
Table  of  Contents 
Application 

Budget  Information  Form 
Budget  Justification 
Checklist 
Assurances 
Certifications 
Disclosure  Form 
Human  Subjects  Certification 
Indirect  Cost  Rate  Agreement 
Narrative 

The  application  must  be  received  on 
or  before  5  p.m.  eastern  time  August  1. 
2002.  Submit  the  application  to: 
Technical  Information  Management- 
PA02168,  Prociuement  and  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention.  2920  Brandywine  Rd.  Room 
3000.  Atlanta,  GA  30341-4146.'« 

Deadline:  Letters  of  intent  and 
applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  5  p.m.  eastern  time  on 
the  deadline  date.  Applicants  sending 
applications  by  the  United  States  Postal 


Service  or  commercial  delivery  services 
must  ensure  that  the  carrier  will  be  able 
to  guarantee  delivery  of  the  application 
by  the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (a)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (b)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  docimientation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Applications  that  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicants  will  be  notified  of  their 
failure  to  meet  the  submission 
requirements. 

H.  Evaluation  Criteria 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  must 
be  objective/quantitative  and  must 
measure  the  intended  outcome.  These 
measures  of  effectiveness  shall  be 
submitted  with  the  application  and 
shall  be  an  element  of  evaluation. 

Each  application  will  be  evaluated 
against  the  following  criteria  by  an 
objective  review  panel  appointed  by 
CDC: 

1 .  Methodology  and  Collaboration 
Potential  (35  points) 

The  soundness,  practicality  and 
feasibility  of  the  applicant's 
organizational  plan  and  methodology 
for  undertaking  the  project  mil  be 
evaluated.  Since  the  project  will  involve 
collaboration  with  other  Centers 
performing  similar  work,  the  value  of 
the  project  will  be  maximized  if:  (a) 
Patients  do  not  need  to  travel  to  reach 
a  Center,  and  (b)  Centers  have  well 
established  professional  contacts 
outside  their  immediate  geographic  or 
metropolitan  boundaries.  Thus,  Centers 
should  describe  how  they  propose  to 
extend  their  "virtual"  clinical  coverage 
area,  and  how  they  intend  to  measure 
the  effectiveness  of  this  expansion. 
Additional  paragraphs  should  address 
the  CDC  Policy  requirements  regarding 
the  inclusion  of  women,  ethnic,  and 
racial  groups  in  the  proposed  research. 
This  includes: 

a.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

D.  The  proposed  justification  when 
representation  is  limited  or  absent. 

c.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 


d.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

2.  Experience  and  Capabilities  (35 
points) 

The  applicant's  (including  proposed 
staff  in  applicable  areas)  experience, 
qualifications,  and  techniod  ability 
relevant  to  (1)  the  content  areas  of 
immunizations  and  adverse  drug  and 
vaccine  reactions;  (2)  conducting 
clinical  research  and  publishing  in  peer- 
reviewed  journals;  (3)  providing  clinical 
services  and  external  consultation 
services;  (4)  transmission  of  information 
in  a  timely,  efficient,  secure  and 
accurate  manner;  (5)  discussing  medical 
conditions  with  health  care  providers 
and  the  general  public;  (6)  retrieving 
medical  records  and  medical 
information  from  within  their 
institution  and  on  request  from  external 
institutions;  (7)  receiving  and  storing 
biological  specimens  related  to  this 
project;  (8)  taking  part  in  multi-center 
projects  and  clinical  trials;  and  (9) 
undertaking  collaborative  projects 
involving  geographically  separated 
institutions  and  consultations  to  health 
care  providers  in  distant  locations. 

3.  Management  Plan  (20  points) 

The  soundness  and  feasibility  of  the 
applicant's  proposed  management  plan 
for  accomplishing  the  work  expectations 
outlined  in  Section  E.  to  include 
identification  of  applicant's  key 
personnel  to  be  assigned  to  the  CISA 
program  and  clear  identification  of  their 
respective  roles  in  the  management  and 
operations  of  the  program. 

4.  Understanding  of  the  Project  (10 
points) 

The  extent  to  which  the  applicant 
possesses  an  understanding  of  the  needs 
and  purpose  of  the  project,  as 
demonstrated  though:  knowledge  and 
understanding  of  current  research  and 
activities  being  performed  in  this  area, 
past  studies,  existing  literature,  and  the 
clarity,  practicality,  and  flexibility  of  the 
proposeid  project  plan  such  that  it  can 
be  networked  with  others.  The 
application  shall  demonstrate  that  the 
applicant's  plan  to  accomplish  the  effort 
is  clear,  feasible,  practical,  and  includes 
recognition  of  potential  difficulties  in 
performance  and  appropriateness  and 
soundness  of  proposed  solutions. 

5.  Human  Subjects  (not  scored) 

The  application  should  also 
adequately  address  the  requirements  of 
Title  45  CFR  part  46  for  the  protection 
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of  human  subjects.  Specific  research 
studies  may  be  undertaken  by  a  Center 
or  by  the  Network.  Each  will  be 
undertaken  as  the  need  is  identified 
through  the  ongoing  experience  of 
reviewing  vaccine  safety  issues  by  the 
functioning  Network,  if  funding  is 
available,  and  with  the  development  of 
a  formal  research  protocol  at  that  time. 

6.  Budget  (not  scored) 

The  applicant  shall  describe  their 
proposed  plan  for  managing  the 
resources  necessary  to  comply  with  the 
requirements  specified  in  Section  E. 
This  shall  include  a  description  of  the 
Center  organization,  including  proposed 
person  hoius  for  each  key  individual. 

I.  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Semi-annual  progress  reports.  The 
progress  report  will  include  a  data 

.  requirement  that  demonstrates  measures 
of  effectiveness. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program. 

AR-1     Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 
AR-14    Accounting  System 

Requirements 
AR-15    Proof  of  Non-Profit  Status 
AR-22    Research  Integrity 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  foimd  on  the 
CDC  home  page  Internet  address — http:/ 
/www.cdc.gov  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements." 

For  business  management  assistance 
contact:  Peaches  Brown.  Grants 
Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 


Control  and  Prevention.  2920 
Brandywine  Road.  Room  3000.  Atlanta. 
GA  30341-4146.  Telephone:  770-488- 
2738.  E-mail:  prbO@cdc.gov. 

For  program  technical  and 
administrative  assistance,  contact: 

Dr.  Christine  Casey.  Vaccine  Safety  and 
Development  Activity,  National 
Immunization  Program.  Centers  for 
Disease  Control  and  Prevention,  1600 
Clifton  Road,  NE..  Mailstop  E-62. 
Atlanta.  GA  30333.  Phone:  404-639- 
2973,  E-mail:  ccasey@cdc.gov 

or 

Sharon  Holmes.  Program  Analyst, 
Vaccine  Safety  and  Development 
Activity,  National  Immunization 
Program,  Centers  for  Disease  Control 
and  Prevention,  1600  Clifton  Road. 
NE..  Mailstop  E-62.  Atlanta.  GA 
30333.  Phone:  404-639-8582,  E-mail: 
sh6lmes@cdc.gov. 

Dated:  June  18,  2002. 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

(PR  Doc.  02-15826  Filed  6-21-02:  8:45  am) 

BHXING  CODE  4163-18-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02128] 

Targeted  Inlury  intervention  Programs; 
Notice  of  Availability  of  Funds; 
Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  2002  funds  for  a 
cooperative  agreement  for  Targeted 
Injiuy  Intervention  Programs  was 
published  in  the  Federal  Register  dated 
May  9,  2002.  Vol.  67.  No.  90.  pages 
31331-31334.  Page  31332.  Section  F. 
Submission  and  Deadline,  Application, 
Paragraph  2,  line  1,  should  be  changed 
to  read:  "On  or  before  5  p.m.  Eastern 
Standard  Time  on  July  8.  2002,  submit 
the  application  *  *  *" 

Dated:  June  18,  2002. 
Edward  Schultz. 

Acting  Director,  Procurement  and  Grants 

Office.  Centers  for  Disease  Control  and 

Prevention. 

(FR  Doc.  02-15828  Filed  6-21-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centera  for  Diaeaae  Control  and 
Prevention 

[Program  Announcement  02206] 

Cooperative  Agreement  for 
International  Emerging  Infectlona 
Program  Survelllance  in  Thailand; 
Notice  of  Availability  of  Funda 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  International  Emerging 
Infections  Surveillance  in  Thailand. 

The  purpose  of  the  program  is  to 
provide  assistance  to  the  Thailand 
Ministry  of  Public  Health  to  conduct 
population-based  smreillance  for 
emerging  infections  in  Thailand  in 
collaboration  with  the  International 
Emerging  Infections  Program  (lEIP). 

The  objectives  of  this  program  are  to 
(1)  establish  an  active,  populations- 
based  surveillance  network  that  uses 
standardized  data  collection 
instruments,  operational  definitions, 
and  laboratory  diagnostic  tests  to 
enhance  surveillance  for  severe 
pneumonia  in  Sa  Kaeo  Province;  (2)  use 
the  experience  gained  from  the  first  six 
months  of  surveillance  in  Sa  Kaeo  to 
expand  the  surveillance  system  to 
include  one  additional  province  and 
two  additional  syndromes;  (3)improve 
local  laboratory  diagnostic  capabilities 
by  supporting  and  enhancing  those  local 
laboratories  that  participate  in  lEIP 
surveillance;  (4)  develop  educational 
and  training  opportunities  for  local 
public  health  practitioners  as  part  of 
broader  efforts  to  improve  public  health 
infrastructure  in  the  region;  and  (5) 
improve  communications  and  data 
exchange  between  public  health 
officials  by  electronically  linking  lEIP 
surveillance  sites,  laboratories,  and 
provincial  and  national  epidemiologists. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  National  Center  for  Infectious 
Diseases:  (1)  Apply  scientific  findings  to 
prevent  and  control  infectious  diseases 
and  (2)  Strengthen  epidemiologic  and 
laboratory  capacity  to  recognize, 
respond  to,  and  monitor  infectious 
diseases. 

B.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301  and  307  of  the  Public  Health 
Service  Act  [42  U.S.C.  241  and  242l|,  as 
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amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

A.  EUgible  AppUcants 

Assistance  will  be  provided  only  to 
the  Ministry  of  Public  Health,  Thailand. 
No  other  applications  are  solicited. 

The  Thai  Ministry  of  Public  Health  is 
the  only  qualified  agency  to  conduct  the 
activities  specified  under  this 
cooperative  agreement  because: 

1.  The  Ministry  of  Public  Health  is  the 
governmental  agency  in  Thailand 
legally  responsible  for  disease 
surveillance  activities  and  provides 
norms  for  provincial  health  department 
and  local  jurisdiction  surveillance  and 
disease  investigation. 

2.  Within  the  Thai  Ministry  of  Public 
Health  are  the  Department  of 
Commimicable  Disease  Control  (Thai 
CDC),  the  Department  of  Medical 
Sciences  (including  the  Thai  National 
Institute  of  Health),  and  the  ofBce  of  the 
Permanent  Secretary  (including  the 
Division  of  Epidemiology), 
organizations  responsible  for  national 
epidemiologic  surveillance  and  national 
public  health  reference  laboratory 
testlM  and  training. 

3.  The  lEIP  Thailand  has  established 
a  working  group  which  includes 
representatives  of  the  Thai  CDC,  the 
Thai  NIH,  and  the  Division  of 
Epidemiology.  This  working  group 
reports  to  a  Steering  Committee,  which 
derives  its  authority  from  the  Executive 
Committee  for  the  Thai  MOPH-US  CDC 
Collaboration  (TUC).  The  lEIP  working 
group  will  be  the  principal  collaborative 
mechanism  for  directing  the 
surveillance  system. 

D.  AvailabiUty  of  Funds 

Approximately  $200,000  is  available 
in  FY  2002  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30,  2002,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  The  funding  estimate  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Fimds 

1.  All  requests  for  funds,  including 
the  budget  contained  in  the  application, 
shall  be  stated  in  U.S.  dollars.  Once  an 
award  is  made,  the  Department  of 
Health  and  Human  Services  (DHHS) 
will  not  compensate  foreign  grantees  for 
currency  exchange  fluctuations  through 
the  issuance  of  supplemental  awards. 

2.  Funds  may  be  spent  for  reasonable 
program  purposes,  including  personnel. 


travel,  supplies,  and  services. 
Equipment  may  be  purchased  if  deemed 
necessary  to  accomplish  program 
objectives,  however,  the  lEIP  working 
group  must  be  notified  in  advance  of 
such  purchases. 

3.  The  costs  that  are  generally 
allowable  in  grants  to  domestic 
organizations  are  likewise  allowable  to 
foreign  institutions  and  international 
organizations,  with  the  following 
exceptions: 

Indirect  Costs:  With  the  exception  of 
the  American  Univenity.  Beirut,  the 
Gorgas  Memorial  Institute,  and  the 
World  Health  Organization,  indirect 
costs  will  not  be  paid  (either  directly  or 
through  a  sub-award)  to  oi^gaiiizations 
located  outside  the  territorial  limits  of 
the  United  States  or  to  international 
organizations  regardless  of  their 
location,  major  alteration  and 
renovation,  customs  and  import  duties, 
and.  with  limited  exception,  patient 
care. 

4.  The  majority  of  funds  are  expected 
to  directly  support  costs  associated  with 
strengthening  Uie  quality  of  the  USU* 
program,  epidemiologist  and  laboratory 
stansalaries.  Remaining  fimds  are 
expected  to  support  a  coordinated 
approach  to  monitoring  and  evaluation, 
and  integration  of  lEIP  into  the  national 
siuveillance  program. 

E.  Program  Raqniraments 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
listed  imder  2.  CDC  Activities. 

1.  Recipient  Activities 

a.  Identify  staff  at  the  national  level  to 
work  on  an  active,  population-based 
surveillance  system  in  collaboration 
with  lEIP  U.S.  staff. 

(1)  The  Division  of  Epidemiology  will 
identify  an  epidemiologist  to  act  as  the 
National  Epidemiology  Coordinator  for 
the  active,  population-based 
siuveillance  system.  This  person  will 
work  closely  with  the  Chief  of 
Epidemiology,  lEIP. 

(2)  The  Division  of  Epidemiology  will 
support  one  Foreign  Epidemiology 
Training  Program  (FETP)  fellow  whose 
primary  role  will  be  to  assist  with  the 
active,  population-based  surveillance 
system. 

b.  In  collaboration  with  Sa  Kaeo 
Province,  expand  active,  population- 
based  surveillance  for  radiologically- 
confirmed  pneumonia  to  include 
surveillance  for  two  additional 
syndromes. 


(1)  Coordinate  with  provincial  staff  to 
assure  that  appropriate  staff  are  hired  as 
surveillance  officers. 

(2)  Coordinate  with  provincial  staff  to 
assure  that  appropriate  laboratory 
equipment  is  piutihased. 

c.  Ibcpand  the  active,  population- 
based  surveillance  system  to  a  second 
province.  Collaborate  via  the  lEIP 
working  group  to  confirm  site  selection. 

(1)  Provide  transportation  costs  for 
site  visits  during  the  selection  process. 

(2)  Coordinate  with  provincial  staff  to 
assiire  that  appropriate  equipment  is 
purchased  (e.g.,  computers  and 
laboratory  equipment). 

(3)  Coordinate  with  provincial  staff  to 
assure  that  appropriate  staff  are  hired  to 
coordinate  and  run  the  surveillance 
system. 

(4)  Coordinate  with  provincial  staff  to 
assure  that  appropriate  office  space  and 
support  is  available  for  surveillance 
personnel. 

(5)  Coordinate  with  provincial  staff  to 
provide  transportation  of  personnel  and 
clinical  specimens  when  necessary^ 

d.  Provide  administrative  support  to 
assure  that  the  personnel  employed  to 
work  on  the  surveillance  system  are 
paid  promptly  according  to  a  standard 
pay  schedule. 

e.  Provide  in-kind  support  for  the 
following  activities: 

(1)  Travel  within  Thailand  of  the 
national  coordinator  and  the  provincial 
staff  to  assist  with  siuveillance 
activities. 

(2)  Perform  and  support  the  cost  of 
reference  diagnostic  testing  for 
specimens  bom  the  surveillance  system. 

(3)  Office  space  and  telephones  for  the 
national  coordinator  and  the  provincial 
siuveillance  officers. 

f.  Collaborate  with  all  organizations  in 
the  context  of  the  surveillance  activities 
to  broaden  the  exchange  of  infectious 
disease  epidemiologic  data  between  the 
United  States  and  Thailand  to  improve 
the  global  prevention  and  control  of 
infectious  diseases. 

g.  Collaborate  with  all  organizations 
in  the  context  of  the  surveillance 
activities  to  foster  binational 
collaboration  in  the  investigation  of 
disease  outbreaks  which  affect 
communities  in  the  provinces  under 
surveillance.  Such  collaboration  may 
involve  binational  teams  working 
according  to  agreed-upon  protocols. 

2.  CDC  Activities 

a.  Provide  assistance  and  technical 
considtation  on  all  aspects  of  program 
planning,  implementation,  and 
evaluation  methods,  as  needed. 

b.  Provide  scientific  support  and 
training,  and  participate  in  study 
protocol  development,  epidemiological 
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and  laboratory  studies,  data 
management  and  analysis,  writing,  and 
dissemination  of  information  by 
relevant  means. 

c.  Provide  scientific  support,  as 
needed,  in  the  development  and  support 
of  a  research  agenda. 

d.  Provide  special  reagents  or  other 
materials,  as  needed  to  conduct 
surveillance  and  research. 

e.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
until  the  research  project  is  completed. 

F.  Content 

The  Program  Announcement  title  and 
number  must  appear  io  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  twenty  pages,  double-spaced, 
printed  on  one  side,  with  one-inch 
marains,  and  unreduced  font. 

The  narrative  should  consist  of: 

1.  Plan 

2.  Documented  Results 

3.  Capacity 

4.  Proposed  Program  Plan 

(a)  Goals 

(b)  Objectives 

(c)  Operational  Plan 

(d)  Evaluation  Plan 

(e)  Collaborations 

5.  Budget,  with  Staffing  Breakdown  and 

Justification  Provide  a  line-item 
budget  and  narrative  justification 
for  all  requested  costs,  and  separate 
line-item  budgets  for  each  research 
area.  Budgets  should  be  consistent 
with  the  purpose,  objectives  and 
research  activities  and  include: 

a.  Line-item  breakdown  and 
justffication  for  all  personnel,  i.e., 
name,  position  title,  annual  salary, 
percentage  of  time  and  effort,  and 
amount  requested. 

b.  For  each  contract:  (1)  Name  of 
proposed  contractor;  (2)  breakdown 
and  justification  for  estimated  costs; 
(3)  description  and  scope  of 
activities  to  be  performed  by 
contractor;  (4)  period  of 
performance;  (5)  method  of 
contractor  selection  (e.g.,  sole- 
source  of  competitive  solicitation); 
and  (6)  methods  of  accountability. 

Activities  for  all  priority  research 
areas  should  be  clearly  identified  in  a 
distinct  portion  of  the  Operational  Plan. 


Although  the  activities  proposed  may 
address  distinct  issues  and  needs,  they 
may  be  implemented  in  an  integrated 
manner  such  that  staff  members  work 
on  more  than  one  activity,  or  supplies 
and  equipment  are  shared. 

G.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  available  in  the  application  kit  and 
at  the  following  Internet  address:  http:/ 
/www.cclc.gov/od/pgo/fonninfo.htm 

Application  forms  must  be  submitted 
in  the  following  order 
Cover  Letter 
Table  of  Contents 
Application 

Budget  Information  Form 
Budget  Justification 
Checklist 
Assurances 
Certifications 
Disclosure  Form 

HTV  Assurance  Form  (if  applicable) 
Human  Subjects  Certification  (if 

applicable)  '     - 

Narrative 

The  application  must  be  received  on 
or  before  5  p.m.  Eastern  Time  August  1, 
2002.  Submit  the  application  to  the 
Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Deadline:  Letters  of  intent  and 
applications  shall  be  considered  as 
meeting  the  deadline  if  they  are' 
received  before  5  p.m.  Eastern  Time  on 
the  deadline  date.  Applicants  sending 
applications  by  commercial  delivery 
services  must  ensure  that  the  carrier 
will  be  able  to  guarantee  delivery  of  the 
application  by  the  closing  date  and 
time.  If  an  application  is  received  after 
closing  due  to  (1)  carrier  error,  when  the 
carrier  accepted  the  package  with  a 
guarantee  for  delivery  by  the  closing 
date  and  time,  or  (2)  significant  weather 
delays  or  natural  disasters,  CDC  will 
upon  receipt  of  proper  documentation, 
consider  the  application  as  having  been 
received  by  the  deadline. 

An  application  which  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicant  will  be  notified  of  their 
failure  to  meet  the  submission 
requirements. 

H.  Evaluation  Criteria 

The  applicant  is  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 


effectiveness  must  relate  to  the 
performance  goals  as  stated  in  section 
"A.  Purpose"  of  this  announcement. 
Measures  must  be  objective  and 
quantitative  and  must  measure  the 
intended  outcome.  These  Measures  of 
effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

The  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC: 

1.  Objectives  and  Technical  Approach 
(50  points  total): 

a.  Extent  to  which  applicant  describes 
specffic  objectives  of  the  proposed 
program  that  are  consistent  with  the 
purpose  and  goals  of  this  annoimcement 
and  which  are  measurable  and  time- 
phased.  (10  points) 

b.  Extent  to  which  the  applicant 
identifies  appropriate  populations  for 
study,  with  an  adequate  size  to  perform 
the  proposed  studies.'  (10  points) 

c.  Extent  to  which  applicant  presents 
a  detailed  operational  plan  for  initiating 
and  conducting  the  program,  which 
clearly  and  appropriately  addresses  all 
recipient  activities.  Extent  to  which 
applicant  clearly  identifies  specific 
assigned  responsibilities  for  all  key 
professional  personnel.  Extent  to  which 
the  plan  clearly  describes  applicant's 
teclmical  approach/methods  for 
developing  and  conducting  the 
proposed  program  and  evaluation  and 
extent  to  which  the  plan  is  adequate  to 
accomplish  the  study  objectives.  If 
research  involving  human  subjects  is 
proposed,  the  degree  to  which  the 
applicant  has  met  the  CDC  Policy 
requirements  regarding  the  inclusion  of 
women,  ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes:  (1) 
The  proposed  plan  for  the  inclusion  of 
both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation;  (2)  the  proposed 
justification  when  representation  is 
limited  or  absent;  (3)  a  statement  as  to 
whether  the  design  of  proposed  studies 
is  adequate  to  measure  differences  when 
warranted;  and  (4)  a  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  community/ies  and  recognition  of 
mutual  benefits.  The  extent  to  which 
applicant  describes  the  existence  of  or 
plans  to  establish  partnerships.  (10 
points) 

d.  Extent  to  which  applicant  describes 
adequate  and  appropriate  collaborations 
with  other  health  agencies  during 
various  phases  of  the  project.  (10  points] 

e.  Extent  to  which  applicant  provides 
a  detailed  and  adequate  plan  for. 
evaluating  program  results.  This 
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includes  plans  for  evaluating  specific 
projects  as  well  as  plans  for  evaluating 
other  aspects  of  the  collaboration  (e.g., 
training).  (10  points) 

2.  Capacity  (35  points  total): 

a.  Extent  to  which  applicant  describes 
adequate  resources  and  facilities  (both 
technical  and  administrative)  for 
conducting  the  project.  This  includes 
the  capacity  to  conduct  quality 
laboratory  measurements.  (20  points) 

b.  Extent  to  which  applicant 
documents  that  professional  personnel 
involved  in  the  project  are  qualified  and 
have  past  experience  and  achievements 
in  research  and  programs  related  to  the 
program  as  evidenced  by  curriculum 
vitae,  publications,  etc.  (15  points) 

3.  Backgroimd  and  Need  (10  points): 
Extent  to  which  applicant's 

discussion  of  the  background  for  the 
proposed  project  demonstrates  a  clear 
understanding  of  the  purpose  and 
objectives  of  this  cooperative  agreement 
program.  Extent  to  which  applicant 
illustrates  and  justifies  the  need  for  the 
proposed  project  that  is  consistent  with 
the  purpose  and  objectives  of  this 
program. 

4.  Measures  of  Efiectiveness  (5 
points): 

The  extent  to  which  the  applicant 
provides  Measures  of  Effectiveness  that 
%vill  demonstrate  the  accomplishment  of 
the  various  identified  objectives  of  the 
grant.  The  degree  to  which  the  measures 
are  objective/quantitative  and 
adequately  measure  the  intended 
outcome. 

5.  Budget  and  Justification  (not 
scored):  Extent  to  which  the  proposed 
budget  is  reasonable,  clearly  justifiable, 
and  consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

6.  Protection  of  Human  Subjects  (Not 
scored)  The  extent  to  which  the 
application  adequately  addresses  the 
requirements  of  Title  45  CFR  Part  46  for 
the  protection  of  human  subjects.  (Not 
scored;  however,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable.) 

Vn.  other  Requirementi 

Technical  Reporting  Requirements 
Provide  CDC  with  original  plus  two 
copies  of: 

1.  Semi-aimual  progress  reports.  The 
progress  report  will  include  a  data 
requirement  that  demonstrates  measures 
of  effectiveness. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 


Awardee  is  required  to  obtain  an 
anniial  audit  of  these  CDC  funds 
(program  specific  audit)  by  a  U.S.  based 
audit  firm  with  international  branches 
and  ciurent  license/authority  in- 
country,  and  in  accordance  with 
International  Accounting  Standards  or 
equivalent. 

A  fiscal  Recipient  Capability 
Assessment  may  be  required,  pre  or  post 
award,  with  the  potential  Awardee  in 
order  to  review  their  business 
management  and  fiscal  capabilities 
regarding  the  handling  of  U.S.  Federal 
funds. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the 
application  kit. 

AR-1     Human  Subjects  Requirements 
AR-2    Reqiiirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 4    Accounting  Systems 

Requirement 
AR-22    Research  Integrity 

J.  %Vliere  To  Obtain  Additional 
Infoimation 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  home  page  Internet  address — http:/ 
/www.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements." 

For  business  management  assistance, 
contact:  Cynthia  Collins,  Grants 
Management  Specialist,  International 
and  Territories  Acquisition  and 
Assistance  Branch,  Pnxnirement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road.  Room  3000,  Atlanta, 
GA  30341-4146,  Telephone  number: 
770^88-2757,  E-mail  address: 
coc90cdc.gov 

For  program  technical  assistance, 
contact:  Sonja  Olsen,  Ph.D., 
Epidemiology  Section  Chief, 
International  Emerging  Infections 
Program.  National  Center  for  Infectious 
Diseases,  Centers  for  Disease  Control 
and  Prevention  (CDC),  DMS  building  6, 
Ministry  of  Public  Health,  Thanon 
Tivanon,  Nonthaburi.  Thailand. 
Telephone  number:  +66-2-591-8358,  E- 
mail  address:  sco29cdc.gov 


Dated:  June  18.  2002. 
Edward  Schultz, 

Acting  Director.  Procurement  and  Grants 

Office  Centers  for  Disease  Control  and 

Prevention. 

(PR  Doc.  02-15829  Filed  6-21-02:  8:45  am) 
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BfMtt  and  Cervical  Cancor  Early 
Dotaction  and  Control  Advtoory 
Commlttaa  Moating  Talaconfaranca 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
Advisory  Committee  meeting. 

Name:  Breast  and  Cervical  Cancer  Early 
Detection  and  Control  Advisory  Committee 
(BCCEDCAC)  Teleconference. 

Date  and  Time:  July  15.  2002,  2  p.m.-3:30 
p.m.,  E.T. 

Place:  Conference  call  will  originate  at  the 
Centers  for  Disease  Control  and  Prevention  in 
Atlanta,  Georgia.  Please  see  "Supplementary 
Information"  for  details  on  accessing  the 
teleconference. 

Status:  This  meeting  is  open  to  the  public; 
teleconference  access  limited  only  by 
availability  of  telephone  ports. 

Purpose:  This  committee  is  charged  with 
providing  advice  and  guidance  to  the 
Secretary,  Health  and  Human  Services,  and 
the  Director.  CDC,  regarding  the  need  for 
early  detection  and  control  of  breast  and 
cervical  cancer  and  to  evaluate  the 
Department's  current  breast  and  cervical 
cancer  early  detection  and  control  activities. 

Matters  to  be  Discussed:  The  discussion 
will  primarily  focus  on  termination  of  the 
committee. 

Supplementary  Information :  This 
conference  call  is  scheduled  for  2  p.m. 
Eastern  Time.  To  access  the  teleconference, 
you  must  dial  (404)  639-3277.  To  be 
connected  to  the  call,  you  will  need  to 
provide  the  passcode  "523080"  and  Leader's 
name  "Kevin  Brady." 

Contact  Person  for  Additional  Information: 
Mr.  Kevin  Brady,  Deputy  Director,  Division 
of  Cancer  Prevention  and  Control,  National 
Center  for  Chronic  Disease  Prevention  and 
Health  Promotion,  CDC.  4770  Buford 
Highway.  NE.  M/S:  K-52,  AtlanU,  Georgia 
30341-3724,  telephone  (770)  488-4343. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 
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Dated:  June  18.  2002. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[PR  Doc.  02-15827  Filed  6-21-02;  8:45  am] 
BHJJNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Admlniatration  for  Childron  and 
Famlllaa 

Propoaad  Information  Collactlon 
Activity;  Comment  Ra<yiaat 

Proposed  Proiects 

rit/e;ACF-196. 
OAfBATo.;  0970-0199. 
Description:  The  form  provides 
specific  data  regarding  claims  and 

Annual  Burden  Estimates 


provides  a  mechanism  for  States  to 
request  grant  awards  and  certify  the 
availability  of  State  matching  funds. 
Failure  to  collect  this  data  would 
seriously  compromise  ACF's  ability  to 
monitor  expenditures.  This  information 
is  also  used  to  estimate  outlays  and  may 
be  used  to  prepare  ACF  budget 
submissions  to  Congress.  The  following 
citations  should  be  noted  in  regard  to 
this  collection:  405(c)(1);  409(a)(7):  and 
409(a)(1). 
Respondents:  State  TANF  Agencies.  ■ 


* 

Instrument 

Numt)erof 
respondents 

Number  of 

responses  per 

respondent 

Average 
tHjrden  hours 
per  response 

Total  tMjrden 
rwurs 

ACr— 19d  .••»*•• ••..•*•««••«•.*•.•••»>•• 

54 

4 

8 

1728 

Estimated  Total  Annual  Burden 
Hours:  1728. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
conunents  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  June  17.  2002. 
Bob  Sargis, 

Reports  Clearance,  Officer. 
[FR  Doc.  02-15790  Filed  6-21-02:  8:45  am] 
BIUJNQ  COOE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidran  and 
Families 

Submission  for  0MB  Review; 
Comment  Raquast 

Title:  Form  ACF-300,  TANF  High 
Performance  Bonus  for  Fiscal  Year  2002. 

Annual  Burden  Estimates 


Electronic  Transmission  File  Layouts 
and  Federal  System  Edits  on  Work 
Measures. 

OA£B  No:  0970-0230. 

Description:  The  purpose  of  this 
notice  is  to  solicit  comments  on  the 
proposed  extension  of  the  previously 
approved  information  collection  (Form 
ACF-300),  which  obtains  data  upon 
which  to  base  the  computation  for 
measuring  State  performance  in  meeting 
the  legislative  goals  of  TANF  as 
specified  in  section  403(a)(4)  of  the 
Social  Security  Act  and  45  CFR  part 
270.  This  information  collection 
replaced  Form  ACF-200  for  FY  2002 
(Bonus  Year  2002).  States  are  not 
required  to  submit  this  information 
unless  they  elect  to  compete  on  a  work  . 
measure  for  the  TANF  High 
Performance  Bonus  awards. 

Respondents:  Respondents  may 
include  any  of  the  50  States,  Guam, 
Puerto  Rico,  and  the  Virgin  Islands. 


Instrument 

Number  of 
respondents 

Numt)er  of 

responses  per 

respondent 

Average 
bunlen  hours 
per  response 

Total  twrden 
hours 

The  Revised  Reporting  Requirements  And  Transmission  Layouts  On  TANF 
Wor1(  Measures  For  FY  2002,  TANF  High  Performance  Bonuses  (HPB)  .. 

54 

2 

16 

1.728 

Estimated  Total  Annual  Burden  Hours                              

1,728 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  lo  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 


20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 


Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
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Reduction  Project.  725  17th  Street,  NW.. 
Washington.  DC  20503.  Attn:  Desk 
OfBcerfor  ACF. 

Dated:  June  17.  2002. 
BobSargis, 

Reports  Clearance  Officer. 
|FR  Doc.  02-15789  Filed  6-21-02;  8:45  am) 
I  COM  4ia«-oi-« 


DCFARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Agwicy  kilufiiMllofi  CoMmHoii 


In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  propoMd 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

PrapoMO  PrafKi 

Effective  Dissemination  of  Mentoring 
and  Family  Strengthening  Programs, 
Cross-Site  Evaluation — New— The  basis 
for  the  current  cross-site  evaluation 
originates  from  two  previous  efforts 
funded  by  SAMHSA's  Center  for 
Substance  Abuse  Prevention  (CSAP) 
aimed  at  providing  prevention  services 
for  high-risk  youth:  (1)  Project  Youth 
Connect — Mentoring  and  (2)  Parent  and 
Family  Strengthening.  The  Project 


Response  type 


Youth  Connect  Program,  funded  in 
1998.  was  designed  to  determine  the 
efiiectiveness  of  a  paid  mentor/advocate 
model  in  improving  Iffe  achievement 
outcomes  for  youth  9  to  15  years  of  age 
and  their  families.  The  Parent/Family 
Strengthening  Program  was  designed  to 
present  science-based  program  models 
that  would  be  selected  for 
implementation  within  local 
communities.  Funding  for  the  parent/ 
family  strengthening  program  was 
distributed  in  two  cohorts,  with  Cohort 

1  receiving  funding  in  1998  and  Cohort 

2  receiving  funding  in  1999.  Both 
cohorts  were  fundeid  for  a  period  of  24 
months  to  address  the  gap  between 
effective  family-based  prevention 
interventions  and  their  availability  in 
States,  communities  and  other 
organizations.  The  goal  of  the  current 
cross-site  evaluation  seeks  to  build  upon 
these  previous  efforts  by  evaluating  the 
impact  of  a  three-year  Mentoring  and 
Family  Strengthening  prevention 
program  targeting  hi^-risk  youth  and 
their  caregivers  on  reducing  risk  factors 
related  to,  and  enhancing  protective 
factors  against,  substance  abuse. 

Seven  mentoring  and  nine  family 
strengthening  study  sites  were  funded 
by  SAMHSA/CSAP  as  of  September 
2001  to  participate  in  this  cross-site 
study,  llie  primary  objectives  of  the 
cross-site  evaluation  are  to:  (1)  Assess 
the  process  of  implementing  program 
models  with  diverse  target  groups,  (2) 
measure  the  effectiveness  of  specified 
intervention  strategies  such  as  cultural 
enrichment  activities,  educational  and 
vocational  resources,  or  computer-based 
curricula,  and  (3)  determine  the  success 
of  the  Mentoring  and  Family 
Strengthening  Programs  in  delaying, 
preventing,  and/or  reducing  the  use  of 
alcohol,  tobacco,  and  other  drugs 
(ATOD)  among  youth  and  caregivers  at 
risk  for  such  behaviors.  Conducting  this 
evaluation  will  assist  SAMHSA/CSAP 
in  promoting  and  disseminating 
optimally  effective  prevention 
programs. 

The  CSAP  GPRA  Adult  and  Youth 
questionnaires,  which  have  been 
approved  by  0MB  (0MB  No.  0930- 
0208)  for  use  in  all  CSAP  evaluation 
studies,  mil  be  used  to  measure  ATOD 
use  and  risk  foctors  associated  with 
ATOD  abuse  bmong  program 
participants  and  comparison  subjects. 
Scales  from  the  CSAP  Core  Measures 


list  (OMB  No.  0930-0230)  and  the  CSAP 
National  Youth  Survey  (OMB  No.  0930- 
0178)  will  be  used  to  measure  other 
important  risk  and  protective  factors. 
The  cross-site  instrument  (containing 
CSAP  GPRA,  scales  from  the  CSAP  Core 
.  Measures  list,  and  scales  from  the  CSAP 
National  Youth  Survey)  will  be 
augmented  with  additional  scales  in 
order  to  measiue  other  important  risk 
factors  such  as  family  conflict  and 
parental  stress.  Protective  foctors  that 
serve  to  guard  against  ATOD  abuse 
include  educational  aspirations,  school 
connectedness,  and  family  cohesion. 
Data  wiU  also  be  gathered  from  program 
reports  using  a  "dosage  form"  that  moII 
document  services  provided  to  youth 
and  their  adult  caregivers. 

The  evaluation  data  will  be  collected 
through  self-report  questionnaires 
administered  to  program  and 
comparison  youUi  and  adults,  and  to 
Mentors  at  the  Mentoring  Study  Sites. 
Each  Mentor,  youth  and  adult  in  the 
intervention  and  comparison  group  will 
complete  questionnaires  at  three 
different  times:  (1)  Baseline,  (2)  program 
exit  and  (3)  6-month  follow  up.  The 
dosage  form  will  be  completed  by  staff 
on  a  weekly  basis  for  program  youth  and 
adults  only. 

Sample  size,  respondent  burden,  and 
ihtrusiveness  have  been  minimized  to 
be  consistent  with  the  cross-site 
evaluation  objectives.  Procedures  are 
employed  to  safeguard  the  privacy  and 
coi^dentiality  of  participants.  Every 
effort  has  been  made  to  coordinate 
cross-site  data  collection  with  local  data 
collection  efforts  in  order  to  minimize 
respondent  burden.  Pilot  tests  assisted 
in  controlling  burden  and  ensuring  the 
user-relevance  of  questions. 

Evaluation  results  will  have 
significant  implications  for  the 
substance  abuse  prevention  field,  the 
allocation  of  grant  funds,  and  evaluation 
activities  conducted  by  multiple 
Federal,  state,  and  local  government 
agencies.  Results  will  be  used  to 
develop  federal  policy  in  support  of 
SAMHSA/CSAP  program  initiatives, 
inform  the  public  of  lessons  learned  and 
findings,  improve  existing  programs, 
and  promote  replication  and 
dissemination  of  effective  prevention 
strategies. 

The  following  table  shows  the 
estimated  annualized  burden  for  data 
collection. 


Youth  (iniefvention  and  oomparison) 
AduN*  (MervenHon  and  oomparison) 


Number  of 


2.50 
2.500 


Responses/re- 


Average  bur- 
den/response 
(hf».) 


Average  an- 
nual burden 
hrs. 


2,500 
2,500 
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Response  type 


Number  of 
respondents 


Responses/re- 
spondent 


Average  bur- 
den/response 
(hrs.) 


Average  an- 
nual burden 
hrs. 


Mentors 

Weeidy  Dosage  Form— Family  Strengthening  Staff 

Weekly  Dosage  Form— paid  mentors 

Weekly  Dosage  Form— volunteer  mentors 

Total 


40 

46 

21 

100 


1 
40 


1 
.083 
.167 
.063 


40 

153 
32 
17 


5.167 


5,242 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  June  17,  2002. 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 

Mental  Health  Administration. 

[FR  Doc.  02-15830  Filed  6-21-02;  8:45  am] 

aaXMG  COOE  41S2-M-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuae  and  Mental  Haalth 
Sarvlcas  Administration 

Fiscal  Ysar  2003  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  funding  availability 
for  grants  to  expand  substance  abuse 
treatment  capacity  in  targeted  areas  of  ' 
need  (Short  Title:  Targeted  Capacity 
Expansion — ^PA  03-001) 

summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 


(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  Fiscal  Year  (FY)  2003 
funds  for  grants  for  the  following 
activity,  lliis  notice  is  not  a  complete 
description  of  the  activity;  potential 
applicants  must  obtain  a  copy  of  the 
Program  Aimouncement  (PA),  including 
Part  1,  Grants  to  Expand  Substance 
Abuse  Treatment  Capacity  in  Targeted 
Areas  of  Need  (Short  Title:  Targeted 
Capacity  Expansion — PA  03-001),  and 
Part  II,  General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionary  Grants  and 
Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Activity 

Appik»tk)n  deadline 

Est.  funds  FY  2003 

Est.  number 
of  awards 

Project 
penod 

Grants  to  Expand  Substance  Abuse  Treat- 
ment Capacity  In  Targeted  Areas  of  Need. 

Sept.  10.  2002  and  Jan.  10  and  Sept.  10 
thereafter. 

$28  million 

56 

3  years. 

The  actual  amount  available  for  the 
award  may  vary,  depending  on 
unanticipated  program  requirements 
and  the  niunber  and  quality  of 
applications  received.  This  program  is 
being  annoimced  prior  to  the  annual 
appropriation  for  FY  2003  for 
SAMHSA's  programs.  Applications  are 
invited  based  on  the  assumption  that 
sufficient  funds  will  be  appropriated  for 
FY  2003  to  permit  funding  of  a 
reasonable  niunber  of  applications  being 
hereby  solicited.  This  program  is  being 
announced  in  order  to  allow  applicants 
sufficient  time  to  plan  and  prepare 
applications.  Solicitation  of  applications 
in  advance  of  a  final  appropriation  will 
also  enable  the  award  of  appropriated 
grant  funds  in  an  expeditious  manner 
and  thus  allow  prompt  implementation 
and  evaluation  of  promising  practices. 
All  applicants  are  reminded,  however, 
that  we  cannot  guarantee  sufficient 
funds  will  be  appropriated  to  permit 
SAMHSA  to  fund  any  applications.  This 
program  is  authorized  under  Section 
509  of  the  Public  Health  Service  Act. 
SAMHSA's  policies  and  procedures  for 
peer  review  and  Advisory  Coimcil 
review  of  grant  and  cooperative 
agreement  applications  were  published 


in  the  Federal  Register  (Vol.  58,  No. 
126)  on  July  2, 1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 
(complete  progranunatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  docimientation 
and  forms.  Application  kits  may  be 
obtained  from:  National  Clearinghouse 
for  Alcohol  and  Drug  Information 
(NCADI),  P.O.  Box  2345,  Rockville,  MD 
20847-2345,  Telephone:  1-800-729- 
6686.  The  PHS  5161-1  application  form 
and  the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
Worid  Wide  Web  Home  Page:  http:// 
www.samhsa.gov 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 


(SAMHSA),  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  funds  for  grants  to  expand 
or  enhance  substance  abuse  treatment 
capacity  in  local  communities.  The 
Targeted  Capacity  Expansion  (TCE) 
program  is  designed  to  address  gaps  in 
treatment  capacity  by  supporting  rapid 
and  strategic  responses  to  demands  for 
alcohol  and  drug  treatment  services 
and/or  innovative  solutions  to  unmet 
needs  in  communities  with  serious, 
emerging  substance  abuse  problems. 

This  Ingram  Announcement  (PA)  is 
a  re-issuance  (with  revisions)  and 
replaces  a  prior  PA  by  the  same  title, 
"Targeted  Capacity  Expansion,"  No.  PA 
00-001. 

Eligibility:  Only  the  following  are 
eligible  to  apply: 

•  Local  governments  (cities,  towns, 
counties,  and  their  respective 
departments  and  political  subdivisions, 
such  as  a  Department  of  Health  and 
Human  Services);  and 

•  Tribes,  Tribal  governments,  or  other 
federally  recognized  Tribal  authorities 
and  organizations. 

Because  States  receive  substantial 
funding  for  substance  abuse  treatment 
services  via  the  Substance  Abuse 
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Prevention  and  Treatment  (SAPT)  Block 
Grant.  SAMHSA/CSAT  uses  TCE  to 
target  specific  local  needs  that  address 
national  treatment  priorities.  Eligibility 
is  restricted  to  local  governmental 
entities  in  recognition  of  the  local 
governments'  responsibility  for  and 
interest  in  providing  for  the  needs  of 
their  citizens,  and  because  the  success 
of  the  program  will  depend  upon  their 
authority  and  ability  to  broadly 
coordinate  a  variety  of  resources. 

Grants  will  be  awarded  only  to  local 
and  tribal  governments  and  their  major 
organizational  units  with  broad 
planning,  policy,  and  service 
coordination  responsibilities.  Hospitals, 
community  health  centers,  school 
systems,  or  court  systems  are  not 
eliRible  for  TCE  grants. 

Commimity-based  organizations 
(CBOs),  including  not-for-profit  and 
faith  based  organizations,  are  not 
eligible  to  apply  directly  for  these 
grants,  even  if  providing  services  under 
contract  to  a  unit  of  government. 
However,  CSAT  encourages  local 
government  applicants  to  develop 
partnerships  with  these  organizations 
for  the  provision  of  treatment  services  as 
part  of  their  proposed  TCE  projects. 

Potential  applicants  who  are  unsure 
of  eligibility  should  contact  the  person 
responsible  for  program  issues  listed 
below. 

Availability  of  Funds:  CSAT 
anticipates  that  approximately  $28 
million  will  be  available  for 
approximately  56  awards  in  FY  2003. 
liie  total  funds  available  and  the  actual 
funding  levels  will  depend  on  the 
receipt  of  an  appropriation.  Additional 
funding  for  new  grants  may  be  available 
in  future  fiscal  years.  Applicants  may 
request  up  to  but  not  more  than 
$500,000  in  total  costs  (direct  and 
indirect)  per  year.  Because  TCE  is 
intended  to  bie  a  national  program 
benefitting  the  maximum  possible 
number  of  communities,  CSAT  will 
reserve  up  to  one  third  of  TCE  funds  for 
applicants  within  States  and 
communities  that  have  no  active  TCE 
grants  at  the  time  awards  are  made. 

Period  of  Support:  Awards  may  be 
reouested  for  up  to  3  years. 

Criteria  for  Review  and  Funding: 
General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  vrill  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 


their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  Will  also  be  an 
award  criteria.  Additional  award  criteria 
specific  to  the  programmatic  activity 
may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.243. 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 
James  M.  Herrell,  Ph.D..  Division  of 
Practice  and  Systems  Development. 
CSAT/SAMHSA.  Rockwall  H.  Suite  740. 
5600  Fishers  Lane,  RocJ^ville,  MD 
20857.  (301)  443-2376.  E-Mail: 
jherrelh9samhsa.gov 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak,  Division  of  Grants  Management, 
OPS/SAMHSA,  Rockwall  D,  6th  floor. 
5600  Fishers  Lane.  Rockville.  MD 
20857.  (301)  443-9666.  E-Mail: 
shudakQsamhsa.gov 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
afiected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  oi  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 

{ilanned  with  the  appropriate  State  or 
ocal  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2003  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a'smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 


products.  In  addition.  Public  Law  103- 
227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2003 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  throiigh  DHHS  regulations 
at  45  CFR  Part  100.  E.0. 12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities.  Policy,  and 
Review  Substance  Abuse  and  Mental 
Health  Services  Administration. 
Parklawn  Building.  Room  17-89.  5600 
Fishers  Lane.  Rockville.  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  June  18.  2002. 
Richard  Kopanda. 
Executive  C^icer,  SAMHSA. 
[PR  Doc.  02-15781  Filed  5-21-02;  8:45  am] 
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SUIIMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  August  23, 
2002 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposed  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wa)me  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street.  SW, 
L'Enfant  Plaza  Building,  Room  8003. 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delores  A.  Pruden,  Director, 
Neighborhood  Networks,  Office  of 
Housing  Assistance  and  Grant 
Administration,  Multifamily  Housing 
Programs,  Department  of  Housing  and 
Urban  Development.  451  7th  Street  SW. 
Washington.  DC  20410,  telephone  (202) 
708-4135  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  or 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
fi-om  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Survey  of 
Neighborhood  Networks  Centers. 

OMB  Control  Number,  if  applicable: 
None. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Launched  by  HUD's  Office  of 
Multifamily  Housing  Programs  in 
September  1995.  Neighborhood 


Networks  is  a  community-based 
program  that  encourages  the 
development  of  resource  and 
community  technology  centers  in  HuD 
insured  and  assisted  housing.  Common 
factors  have  contributed  to  overall 
program  success  and  sustainability. 
Likewise,  there  are  common  obstacles  to 
starting  and  maintaining  successful 
Neighborhood  Networks  Centers.  HUD's 
Office  of  Multifamily  Housing  Programs 
is  planning  to  conduct  surveys  of 
Neighborhood  Networks  Center 
Directors  to  docimient  Center 
characteristics  in  five  key  areas:  (1) 
Center  and  user  demographics,  (2) 
Center  capacity.  (3)  programs  offered. 
(4)  overall  progress,  and  (5)  obstacles  or 
barriers  to  success.  The  surveys  will 
identify  conunonalities  and  trends  that 
will  guide  the  future  of  the 
Neighborhood  Networks  Program. 

Agency  form  numbers,  if  applicable: 
None. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Based  on  a  starting 
sample  of  approximately  1,000  Directors 
and  Coordinators  of  Neighborhood 
Networks  Centers,  and  an  estimated  80 
percent  response  rate,  the  survey  will  be 
administered  to  approximately  800 
respondents.  For  the  ciurent  data 
collection,  the  fr^uency  of  response 
will  be  on  occasion  and  annually,  with 
an  estimated  response  time  of  25 
minutes  per  respondent.  The  estimated 
total  annual  burden  is  336  hours. 

Status  of  the  proposed  inforrhation 
collection:  New  Collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  June  13.2002. 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 

Housing-Deputy  Federal  Housing 

Commission. 

IFR  Doc.  02-15807  Filed  6-21-02;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-27] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 
Consolidated  Plan 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 

review,  as  required  by  the  Paperwork 

Reduction  Act.  The  Department  is 

soliciting  public  comments  on  the 

subject  proposal. 

DATES:  Comments  Due  Date:  July  24, 

2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2506-0117)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building. 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Consolidate  Plan. 

OMB  Approval  Number:  2506-01 1 7. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  is  collected  from  all 
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localities  and  states  participating  in  any     jurisdiction's  compliance  with  statutory         Respondents:  State,  Local  or  Tribal 

one  of  CPD's  four  formula  grant  and  regulatory  requirements.  Govenmient. 

programs  to  determine  each  Frequency  of  Submission:  Annually. 


Reporting  Burden 


Numt)erof 
respondents 


AruHjal 
responses 


Hours  per 
response 


Burden 
hours 


1,150 


1.9 


250 


549,925 


Total  Estimated  Burden  Hours: 
549.925. 

Status:  Extension  of  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperworli 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  luly  14,  2002. 
WayiM  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-15806  Filed  6-21-02;  8:45  am) 
■UJNO  COOl  4210-7a-«i 


DEPARTMENT  OF  THE  INTERIOR 

Fleti  end  WHdlMe  Secvloe 

Draft  Lowf  Effect  HebNet  Coneetvetlofi 
men  for  tiM  Unlverelty  of  CeHfomia, 
Oevie  2001-2002  Campue  Proiecte, 
Yolo  County,  CA 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

summary:  The  University  of  California, 
Davis  (the  "applicant")  has  applied  to 
the  Fish  and  Wildlife  Service  (Service) 
for  10-year  incidental  take  permit  for  1 
covered  species  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  The 
applications  address  the  potential  for 
"take"  of  threatened  valley  elderberry 
longhom  beetle  (Desmoncerus 
califomicus  dimorphus)  associated  with 
various  development  activities  within 
the  University  of  California,  Davis 
campus,  a  5,300-acre  area  in  portions  of 
Yolo  and  Solano  counties.  These 
activities  (the  "covered  activities") 
include  10.15  acres  of  planned  land 
development,  and  management  of  a 
mitigation  site.  A  conservation  program 
to  minimize  and  mitigate  for  the 
covered  activities  would  be 
implemented  as  described  in  the 
University  of  California,  Davis  Low 
Effect  Habitat  Conservation  Plan  for 
2001-2002  Campus  Projects  (Plan), 
which  would  be  implemented  by  the 
applicant. 

The  Service  requests  comments  on  the 
permit  application  and  on  the 
preliminary  determination  that  the  Plan 
qualifies  as  a  "Low-effect"  Habitat 


Conservation  Plan,  eligible  for  a 
categorical  exclusion  under  the  National 
Environmental  Policy  Act.  The  basis  for 
this  determination  is  discussed  in 
Environmental  Action  Statement,  which 
is  also  available  for  public  review. 
DATES:  Written  comments  should  be 
received  on  or  before  July  24.  2002. 
ADDRESSES:  Comments  should  be 
addrmsed  to  the  Field  Supervisor,  Fish 
and  Wildlife  Service,  Sacramento  Fish 
and  Wildlife  Office,  2800  Cottage  Way, 
W-2605,  Sacramento,  California  95825. 
Written  comments  may  be  sent  by 
facsimile  to  (916)  414-6711. 
FOR  FURTNBR  VIFORMATION  CONTACT:  Ms. 
Vicki  Campbell,  Chief,  Conservation 
Planning  Division,  at  the  Sacramento 
Fish  and  Wildlife  Office  (see 
ADDRESSES):  telephone:  (916)  414-6600. 
SUPPI.EMENTARY  INFORMATION: 

Availability  of  Docuioents 

Individuals  wishing  copies  of  the 
application.  Plan,  and  Environmental 
Action  Statement  should  immediately 
contact  the  Service  by  telephone  at  (916) 
414-6600  or  by  letter  to  the  Sacramento 
Fish  and  Wildlife  Office  [see 
ADDRESSES].  Copies  of  the  Plan,  and 
Environmental  Action  Statement  also 
are  available  for  public  inspection, 
during  regular  business  hours,  at  the 
Sacramento  Fish  and  Wildlife  Office 
[see  ADDRESSES] :  University  of 
California,  Davis,  Office  of  Resoiut:e 
Management  and  Planning,  One  Shields 
Avenue,  376  Mark  Hall,  Davis, 
California  95616;  and.  University  of 
California,  Davis,  Shields  Library, 
Reserve  Room,  Davis,  California  95616. 

Background  Information 

Section  9  of  the  Act  and  Federal 
regulation  prohibit  the  "take"  of  animal 
species  listed  as  endangered  or 
threatened.  Take  is  defined  under  the 
Act  as  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture  or 
collect  listed  animal  species,  or  attempt 
to  engage  in  such  conduct  (16  U.S.C. 
1538).  However,  under  limited 
circumstances,  the  Service  may  issue 
permits  to  authorize  "incidental  take"  of 
listed  animal  species.  "Incidental  take" 
is  defined  by  the  Act  as  take  that  is 
incidental  to,  and  not  the  purpose  of. 
carrying  out  of  an  otherwise  lawful 


activity.  Regulations  governing  permits 
for  threatened  species  and  endangered 
species,  respectively,  are  at  50  CFR 
17.32  and  50  CFR  17.22. 

The  applicant  is  seeking  permits  for 
take  of  the  federally  listed  threatened 
valley  elderberry  longhom  beetle 
(Desmocerus  califomicus  dimorphus) 
during  the  life  of  the  permit.  This 
species  is  referred  to  as  the  "covered 
species"  in  the  Plan. 

The  project  encompasses  five 
different  sites;  the  Genome  Launch 
Facility,  the  Cole  Facility  Stormwater 
Improvements,  the  Center  for 
Companion  Animal  Health,  the  NEES 
Facility,  and  Phase  2B  Electrical 
Improvement  project.  The  Genome 
Laiuich  Facility  includes  the 
construction  of  an  approximately  21,000 
square  foot  laboratory  building, 
including  extending  utilities  along 
existing  utility  corridors,  converting  an 
existing  parking  area  and  gravel 
driveway  to  landscaping,  and  replacing 
a  paved  road  with  a  sidewalk  and 
landscaping.  The  Cole  Facility 
Stormwater  Improvements  consists  of 
implementing  stormwater  drainage 
improvements,  including  installing  new 
rain  gutters  and  down  spouts  on  5 
buildings  in  the  Cole  Equestrian 
Facility,  installing  new  storm  piping  to 
collect  rainwater  from  the  downspouts 
of  13  roofs  (currently  runs  onto  the 
ground  within  animal  stall  areas),  and 
install  a  new  sewer  line  that  will  drain 
an  existing  storm  line  into  the  sewer 
system.  Hie  Center  for  Companion 
Animal  Health  project  includes  the 
construction  of  an  approximately  10,000 
square  foot  veterinary  medicine 
building  and  parking  lot.  The  project 
would  involve  the  removal  of  an 
existing  building  and  pasture  land 
currenUy  located  onsite.  The  NEES 
Facility  project  is  the  constiuction  of  a 
4,720  square  foot  building.  The  Phase 
2B  Electrical  Improvement  project 
consists  of  replacing  approximately  two 
miles  of  above  ground  electrical 
distribution  lines,  including  replacing 
poles,  conductors,  insulators  and  other 
miscellaneous  mounting  hardware. 

Six  elderberry  shrubs,  containing  130 
stems,  greater  than  1-inch  at  the  groimd 
lev^,  at  the  Genome  Launch  Facility 
site  will  be  impacted  by  the  project. 
Four  elderberry  shrubs,  containing  21 
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stems  greater  than  1-inch  at  the  ground 
level,  at  the  Cole  Facility  Stormwater 
Improvements  site  will  be  impacted  by 
the  project.  Two  elderberry  shrubs, 
containing  six  stems  greater  than  one 
inch  at  the  ground  level,  at  the  Center 
for  Companion  Animal  Health  site  will 
be  impacted  by  the  project.  Several 
shrubs  occur  within  or  adjacent  to  the 
Cole  Facility  Stormwater  Improvements 
site,  NEES  Facility,  and  Phase  2B 
Electrical  Improvement  project  that  will 
not  be  impacted  by  the  proposed 
projects  through  implementation  of 
avoidance  measiues  described  within 
the  Service's  1999  Conservation 
Guidelines  for  Valley  Elderberry 
Longhom  Beetles.  The  project  sites 
contain  potential  habitat  for  the 
federally-threatened  valley  elderberry 
longhom  beetle.  The  project  sites  do  not 
contain  any  other  rare,  threatened,  or 
endangered  species  or  habitat.  No 
critical  habitat  for  any  listed  species 
occiu«  on  the  project  site.  Construction 
of  the  proposed  projects  would  result  in 
the  avoidance  of  28  elderberry  shrubs 
and  the  removal  of  12  elderberry  shrubs, 
with  157  stems  greater  than  1-inch 
diameter  at  groimd  level,  which  have 
been  determined  to  be  habitat  for  the 
valley  elderberry  longhom  beetle.  No 
bdetle  exit  holes  were  found  in  these  12 
shrubs. 

The  applicant  proposes  to  avoid, 
minimize  and  mitigate  the  efiiects  to  the 
covered  species  associated  with  the 
covered  activities  by  implementing  their 
Plan  and  adhering  to  the  Service's  1999 
Conservation  Guidelines.  The  purpose 
of  this  conservation  program  is  to 
promote  biological  conservation  in 
conjunction  with  economic  and  urban 
development  within  the  campus  of 
University  of  California,  Davis.  As 
mitigation,  the  applicant  will  transplant 
10  of  the  12  elderberry  shrubs,  and  plant 
243  elderberry  seedlings  and  243  native 
riparian  plant  seedlings  on  2.01-acres  of 
the  Russell  Ranch  conservation  area. 
The  158-acre  Russell  Ranch  is  owned 
and  managed  by  the  applicant,  and  was 
established  in  1994  for  use  by  the 
University  of  California,  Davis  for 
mitigation  from  various  futiure  projects. 
In  addition  to  mitigation,  the  Plan  also 
includes  measures  to  avoid  and 
minimize  take  of  the  valley  elderberry 
longhom  beetle. 

The  Proposed  Action  consists  of  the 
issuance  of  an  incidental  take  permit 
and  implementation  of  the  Plan,  which 
included  measures  to  avoid,  minimize 
and  mitigate  impacts  of  the  project  on 
the  valley  elderberry  longhom  beetle. 
Three  altematives  to  the  taking  of  listed 
species  under  the  Proposed  Action  ase 
considered  in  the  Plan.  Under  the  No 
Action  Alternative,  no  permit  would  be 


issued.  Under  the  Alternative  Site 
Alternative,  new  facilities  would  be 
built  at  alternate  sites.  Under  tke 
Reduced  Project  Alternative,  the  size 
and  scope  of  the  new  facilities  and 
improvements  to  existing  facilities 
would  be  reduced. 

The  Service  has  made  a  preliminary 
determination  that  the  Plan  qualifies  as 
a  "low-effect"  plan  as  defined  by  its 
Habitat  Conservation  Planning 
Handbook  (November  1996). 
Determination  of  low-effect  Habitat 
Conservation  Plans  is  based  on  the 
following  three  criteria:  (1) 
Implementation  of  the  Plan  would  result 
in  minor  or  negligible  effects  on 
federally  listed,  proposed,  and 
candidate  species  and  their  habitats;  (2) 
implementation  of  the  Plan  would  resiilt 
in  minor  or  negligible  effects  on  other 
environmental  values  or  resoiuces;  and 
(3)  impacts  of  the  Plan,  considered 
together  with  the  impacts  of  other  past, 
present  and  reasonably  foreseeable 
similarly  situated  projects  would  not 
result,  over  time,  in  cmnulative  effects 
to  environmental  values  or  resources 
which  would  be  considered  significant. 
As  more  fully  explained  in  the  Service's 
Environmental  Action  Statement,  the 
Plan  qualifies  as  a  "low-effiect"  plan  for 
the  following  reasons: 

1.  Approval  of  the  Plan  would  result 
in  minor  or  negligible  effects  oh  the 
valley  elderberry  longhom  beetle  and  its 
habitat.  The  Service  does  not  anticipate 
significant  direct  or  cumulative  effects 
to  the  valley  elderberry  longhom  beetle 
resulting  from  development  of  the 
Genome  Launch  Facility,  Cole  Facility, 
Center  for  Companion  Animal  Health 
areas,  NEES  Facility,  and  Phase  2B 
Electrical  Improvement  project,  or  from 
the  management  of  the  mitigation  site 
on  the  Russell  Ranch. 

2.  Approval  of  the  Plan  would  not 
have  adverse  effects. on  unique 
geographic,  historic  or  ciiltural  sites,  or 
involve  unique  or  unknown 
environmental  risks. 

3.  Approval  of  the  Plan  would  not 
result  in  any  cimiulative  or  growth 
inducing  impacts  and,  therefore,  would 
not  result  in  significant  adverse  effects 
on  public  healdi  or  safety. 

4.  The  project  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management),  Executive 
Order  11990  (Protection  oif  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act, 
nor  does  it  threaten  to  violate  a  Federal, 
State,  local  or  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environment. 

5.  Approval  of  the  Plan  would  not 
establish  a  precedent  for  future  action  or 
represent  a  decision  in  principle  about 


future  actions  with  potentially 
siradficant  environmental  effects. 

The  Service  therefore  has 
preliminarily  determined  that  approval 
of  the  Plan  qualifies  as  a  categorical 
exclusion  under  the  National 
Environmental  Policy  Act,  as  provided 
by  the  Department  of  the  Interior 
Manual  (516  DM  2,  Appendix  1  and  516 
DM  6,  Appendix  1).  Based  upon  this 
preliminary  determination,  we  do  not 
intend  to  prepare  further  National 
Environmental  Policy  Act 
documentation.  The  Service  will 
consider  public  comments  in  making  its 
final  determination  on  whether  to 
prepare  such  additional  documentation. 

Tne  Service  provides  this  notice 
pursuant  to  section  10(c)  of  the  Act.  We 
will  evaluate  the  permit  application,  the 
Plan,  and  comments  submitted  thereon 
to  determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act.  ff  the  requirements  are  met, 
the  Service  will  issue  a  permit  to 
University  of  California,  Davis  for  the 
incidental  take  of  the  valley  elderberry 
longhom  beetle  irom  development  of 
the  new  Genome  Launch  Facility,  Cole 
Facility,  Center  for  Companion  Animal 
Health  areas,  NEES  Facility,  and  Phase 
2B  Electrical  Improvement  project,  and 
the  management  of  the  mitigation  site 
on  Russell  Ranch.  We  will  make  the 
final  permit  decision  no  sooner  than  30 
days  from  the  date  of  this  notice. 

Dated:  June  14,  2002. 
D.  Kenneth  McDermond, 
Deputy  Manager,  Region  1.  California/Nevada 
Operations  Office,  Sacramento.  California. 

(FR  Doc.  02-15831  Filed  6-21-02;  8:45  am] 
BUJNG  COOE  4310-6S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-260-09-1 060-00-24 1A] 

Correction  to  Itotice  of  Call  for 
Nomlnatlone  for  ttie  WiM  Horee  end 
Burro  Advlaory  Board 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction  to  Notice  of  Call  for 
Nominations  for  the  Wild  Horse  and 
Burro  Advisory  Board.  This  notice  was 
previously  published  in  the  Federal 
Registen  Vol.  67,  No.  98/Tuesday  May 
21.  2002. 

SUMMARY:  The  Federal  Register  Notice 
has  an  incorrect  date  for  nominations  to 
be  submitted  to  the  National  Wild  Horse 
and  Burro  Advisory  Board.  The  correct 
date  is  July  24,  2002.  The  nominations 
should  be  submitted  to  the  National 
Wild  Horse  and  Burro  Program,  Bureau 
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of  Land  Management,  Department  of  the 
Interior,  P.O.  Box  12000,  Reno,  Nevada 
89520-0006.  Attn:  Ramona  DeLorme: 
FAX  (775)  861-6711. 
KM  FUmmil  MFOMUTION  CONTACT:  John 
Fend,  Group  Manager— Wild  Horse  and 
Burro  Group,  (202)  452-0379. 

MichMl  Schwarti, 

Group  Manager.  Regulatory  Affairs. 

IFR  [)oc.  02-15822  Filed  6-21-02:  8:43  am) 

I  coot  «si»-a«-# 


DCPARTMCNr  OF  THE  MTEMOR 
■ur— M  of  Land  llin«Btiiwnt 
OCPAirniENT  OF  AGRICULTURE 


(CA  Mt_ta_i«io_oo_fnAi 


AOINCV:  Bureau  of  Land  Management, 
Interior,  United  SUte*  Forest  Service. 
Agriculture. 

action:  Notice  of  change  in  time  for 
public  comment  period  at  meetings.  The 
Monimient  Advisory  Committee  desires 
to  change  the  afternoon  conunent  period 
previously  designated  as  3:30  p.m.-4 
p.m.  The  afternoon  public  comment 
period  will  now  take  place  from  1  p.m.- 
1:30  p.m..  with  the  morning  public 
comment  period  remaining  9  a.m.-9:30 
a.m. 

tUMMAIIV:  The  Bureau  of  Land 
Management  (BLM)  and  United  States 
Forest  Service  (USFS)  announces  a 
change  in  time  for  the  afternoon  public 
comment  period  from  3:30-4  p.m.  to  1- 
1:30  p.m.  for  the  Advisory  Committee  to 
the  Santa  Rosa  and  San  Jacinto 
Mountains  National  Monument 
(hereinafter  referred  to  as  "National 
Monument").  The  meetings  where  this 
time  change  will  go  into  effect  will  be 
held  on  the  following  dates: 

•  Saturday.  August  3,  2002 

•  Saturday.  October  5.  2002 

•  Saturday.  December  7,  2002 

•  Saturday,  February  1 ,  2003 

The  meetings  will  be  held  at  the  Palm 
Desert  City  Hall  Council  Chambers, 
located  at  73-510  Fred  Waring  Drive, 
Palm  Desert.  California,  92260.  The 
meetings  will  take  place  from  9:00  a.m. 
until  4:00  p.m.  although  meetings  may 
be  adjourned  prior  to  4:00  p.m.  There 
will  be  a  half  hour  dedicated  to  public 
input  during  both  the  first  half  hour  of 
the  meeting  and  after  lunch  starting  at 
1:00  p.m.  A  sign  up  sheet  will  be 
located  at  the  meeting  room  on  the  day 


of  the  meeting.  Speakers  wishing  to 
comment  publicly  should  sign  the 
public  comment  sign-in  sheet  provided 
at  the  location  of  the  meetings.  All 
committee  and  subcommittee  meetings, 
including  field  examinations,  will  be 
open  to4ne  general  public,  including 
representatives  of  the  news  media.  Any 
organization,  association,  or  individual 
may  file  a  statement  with  or  appear 
before  the  committee  and  its 
subcommittees  regarding  topics  on  a 
meeting  agenda— except  that  the 
chairperson  or  the  designated  federal 
official  may  require  vnitten  comments 
to  the  Advisory  Committee.  The 
meetings  will  have  agendas  developed 
and  available  to  the  public  prior  to  the 
meeting  date.  The  agendas  for  each 
meeting  will  be  located  on  the  Bureau 
of  Land  Management  web  page  for  the 
Santa  Rosa  San  Jacinto  National 
Monument  (httpMwww.ca. bim.gov/ 
palmsphngt/].  The  subfect  matter  of 
each  meeting  will  focus  on  the 
development  and  implementation  of  the 
Santa  Ro«a  San  Jacinto  Mountains 
National  Moniiment  Management  Plan. 

The  Monument  Advisory  Committee 
(MAC)  is  a  committee  of  citizens 
appointed  to  provide  advice  to  the  BLM 
and  USFS  with  respect  to  preparation 
and  implementation  of  the  management 
plan  for  the  National  Monument  as 
required  in  the  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument 
Act  of  2000  (16  U.S.C  431nt).  The  act 
authorized  establishment  of  the  MAC 
with  representative  members  from  State 
and  local  jtirisdictions,  the  Agua 
Caliente  Band  of  Cahuilla  Indians,  a 
natural  science  expat,  local 
conservation  organization,  local 
developer  of  building  organization,  the 
Winter  Park  Authority  and  a 
representative  from  the  Pinyon 
Community  Council. 

The  meeting  wijl  be  open  to  the 
public  %vith  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance  such 
as  sign  language  interoretations  or  other 
reasonable  accommodations  should 
notify  the  contact  person  listed  below  in 
advance  of  the  meeting.  Persons  wishing 
to  make  statements  will  need  to  sign  up 
at  the  meeting  location. 

DATIS:  August  3,  2002;  October  S,  2002; 
December  7,  2002;  February  1,  2003;  All 
meetings  will  take  place  from  9:00  a.m. 
to  4:00  p.m.  with  a  morning  public 
comment  period  bom  9:00  to  9:30  a.m. 
and  an  afternoon  public  comment 
period  from  1:00  to  1:30  p.m.  Meetings 
may  adjourn  prior  to  4:00  p.m. 

AOOReMCS:  The  meeting  will  be  held  in 
the  Council  Chambers  of  the  Palm 


Desert  City  Hall.  73-510  Fred  Waring 
Drive,  Palm  Desert,  California.  92260. 
FOR  FURTNER  MFORMATION  CONTACT: 

Written  comments  should  be  sent  to 
Miss  Danella  George,  Santa  Rosa  and 
San  Jacinto  Moimtains  National 
Monument  Manager,  Bureau  of  Land 
Management,  P.O.  Box  581260,  North 
Palm  Springs,  CA  92258;  or  by  fax  at 
(760)  251-4899  or  by  email  at 
dgeorge9ca.blm.gov.  Information  can  be 
found  on  our  webpage:  http:// 
www.ca.blm.gov/pafm8pringB/. 
Documents  pertinent  to  this  notice, 
including  comments  with  the  names 
and  addresses  of  respondents,  will  be 
available  for  public  review  at  the  Palm 
Springs-South  Coast  Field  Office  located 
at  690  W.  Garnet  Avenue,  North  Palm 
Springs,  California,  during  regular 
business  hours  8:00  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays. 

•umiMBfTARV  JPOWIATION:  The  Santa 
Rosa  and  San  Jacinto  Mountains 
National  Monument  was  established  by 
act  of  Congress  and  signed  into  law  on 
October  24,  2000.  The  National 
Monument  was  established  in  order  to 
preserve  the  nationally  significant 
biologiod.  cultural,  recreational, 
geological,  educational  and  scientific 
values  found  in  the  Santa  Rosa  and  San 
Jacinto  Mountains.  This  legislation 
established  the  first  moniunent  to  be 
jointly  managed  by  the  Biireau  of  Land 
Management  (BLM)  and  the  U.S.  Forest 
Service  (USFS).  The  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument 
Act  of  2000  affects  only  Federal  lands 
and  Federal  interests  located  within  the 
established  boundaries. 

The  272.000  acre  Monument 
encompasses  86,400  acres  of  Bureau  of 
Land  Management  lands,  64,400  acres  of 
Forest  Service  lands,  23.000  acres  of 
Agua  Caliente  Band  of  Cahuilla  Indians 
lands.  8.500  acres  of  California 
Department  of  Parks  and  Reoeation 
lands,  35,800  acres  of  other  State  of 
California  agencies  lands,  and  53,900 
acres  of  private  land.  The  BLM  and  the 
Forest  Service  will  jointly  manage 
Fedcnal  lands  in  the  National 
Monument  in  coordination  with  the 
Agua  Caliente  Band  of  Cahuilla  Indians, 
other  federal  agencies,  state  agencies 
and  local  governments. 

Dated:  June  6.  2002.    ' 
Danella  George. 

Designated  Federal  Official.  National 
Monument  Manager. 
Laurie  Roaenthal. 

District  Ranger,  San  lacinto  Ranger  District, 
San  Bernardino  National  Forest. 
IFR  Doc.  02-15791  Filed  6-21-02;  8:45  am) 
■UMO  COOl  4S1»-»-# 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

NaHofWl  Ragiater  of  HIatorIc  Placaa; 
Notification  of  Pending  Nominationa 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  Jime 
1,  2002.  Pursuant  to  section  60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  Historic  Places, 
National  Park  Service,  1849  C  St.  NW., 
NC400,  Washington,  DC  20240;  by  all 
other  carriers.  National  Register  of 
Historic  Places,  National  Park  Service, 
800  N.  Capitol  St.,  NW.,  Suite  400, 
Washington  DC  20002;  or  by  fax,  202- 
343-1836.  Written  or  faxed  comments 
should  be  submitted  by  July  9,  2002. 

Carol  D.  Shall, 

Keeper  of  the  National  Register  of  Historic 
Places. 

ARIZONA 
Pino!  County 

Building  at  121  North  Florence  Street, 

(Casa  Grande,  Arizona  MPS),  121  N. 

Florence  St.,  Casa  Grande,  02000737 
Building  at  400  East  Third  Street,  (Casa 

Grande,  Arizona  MPS),  400  E.  Third 

St.,  Casa  Grande,  02000749 
(Dasa  Grande  Dispatch,  (Casa  Grande, 

Arizona  MPS),  109  E.  Second  St.,  Casa 

Grande,  02000747 
Casa  Grande  Hospital.  (Casa  Grande, 

Arizona  MPS),  601  N.  Cameron  Ave., 

Casa  Grande,  02000740 
Church  of  the  Nazarene,  (Casa  Grande, 

Arizona  MPS),  305  E.  Fourth  St.,  Casa 

Grande,  02000750 
First  Baptist  Church,  (Casa  Grande, 

Arizona  MPS),  218  E.  Eighth  St.,  Casa 

Grande,  02000751 
House  at  222  West  Ninth  St.,  (Casa 

Grande,  Arizona  MPS),  222  W.  Ninth 

St.,  Casa  Grande,  02000743 
House  at  317  East  Eighth  Street,  (Casa 

Grande,  Arizona  MPS),  317  E.  Eighth 

St.,  Casa  Grande,  02000753 
House  at  320  West  Eighth  Street,  (Casa 

Grande.  Arizona  MPS),  320  W.  Eighth 

St.,  Casa  Grande,  02000745 
House  at  323  West  Eighth  St.,  (Casa  ,■ 

Grande,  Arizona  MPS),  323  W.  Eighth 

St.,  Casa  Grande,  02000744 
House  at  59  North  Brown  Avenue,  (Casa 

Grande,  Arizona  MPS),  59  N.  Brown 

Ave.,  Casa  Grande,  02000742 
House  at  736  North  Central  Avenue, 

(Casa  Grande.  Arizona  MPS),  736  N. 

Central  Ave.,  Casa  Grande,  02000738 


House  at  North  Lehmberg  Avenue,  (Casa 

Grande,  Arizona  MPS),  1105  N. 

Lehmberg  Ave.,  Casa  Grande, 

02000735 
Kilcrease,  V.W.,  Building,  (Casa  Grande, 

Arizona  MPS),  139  W.  First  St.,  Casa 

Grande,  02000754 
Kochsmeier,  Henry  and  Anna,  House, 

(Casa  Grande,  Arizona  MPS),  401  W. 

Second  Ave.,  Casa  Grande,  02000746 
Lincoln  Hospital,  (Casa  Grande,  Arizona 

MPS),  112  N.  Brown  Ave..  Casa 

Grande,  02000741 
Mandell  and  Meyer  Building,  (Casa 

Grande,  Arizona  MPS),  211  N. 

Florence  St..  Casa  Grande,  02000736 
S.S.  Blinky  Jr.  Building,  (Casa  Grande, 

Arizona  MPS),  511  W.  Second  St., 

Casa  Grande.  02000748 
Southern  Pacific  Railroad  Depot,  (Casa 

Grande,  Arizona  MPS),  201  W.  Main 

St.,  Casa  Grande,  02000734 
Templeton.  Benjamin.  House,  (Casa 

Grande,  Arizona  MPS),  923  N.  Center 

Ave.,  Casa  Grande,  02000739 
Valley  National  Bank,  (Casa  Grande, 

Arizona  MPS),  221  N.  Florence  St.. 

Casa  Grande,  02000733 
Wilbur,  Walter,  House,  (Casa  Grande, 

Arizona  MPS),  904  E.  Eighth  St.,  Casa 

Grande,  02000752 

ARKANSAS 
Logan  County 

Fanner's  State  Bank,  (New  Blaine, 
Arkansas  MPS),  100  Seallars  St.,  New 
Blaine,  02000757 

Lasater,  Freeborn  T.,  House,  (New 
Blaine,  Arkansas  MPS),  494  AR  197, 
New  Blaine,  02000756 

Main  Street  Bridge,  (New  Blaine. 
Arkansas  MPS),  Sellers  St.  at  Silver 
Smith  Branch,  New  Blaine,  02000755 

GEORGIA 

Berrien  County 

Alapaha  Colored  School,  Henry  St.,  S  of 
jet.  with  George  St.,  Alapaha, 
02000758 

Clarke  County 

Newton  House,  892  Prince  Ave.. 
Athens,  02000759 

IOWA 

Dubuque  County 

Mount,  Sherrill,  House,  5259  S.  Mound 
Rd.,  Sherrill,  02000760 

KANSAS 

Elk  County 

Grenola  Mill  and  Elevator,  Railroad 
Avenue,  Grenola,  02000764 

Labette  County 

East  Side  School,  Iowa  St.,  Oswego, 
02000762 


Sedgwick  County 

Kelly,  Edward  M.,  House,  1711  N. 
Market  St.,  Wichita,  02000763 
Riverview  Apartments,  404-408  Back 
Bay  Blvd.,  Wichita,  02000765 

Wyandotte  County 

Bonner  Springs  High  School,  200  East 
Third,  Bonner  Springs,  02000761 

MONTANA 

Flathead  County 

Great  Northern  Railway  Passenger  and 
Freight  Depot  and  Division  Office, 
500  Depot  St.,  Whitefish,  02000766 

Lewris  and  dork  County 

Temple  Emanu-El,  515  N.  Ewing  St., 
Helena,  02000724 

Sweet  Grass  County 

Carnegie  Public  Library,  314  McLeod 
St.,  Big  Timber,  02000725 

NEBRASKA 

Dodge  County 

Fremont  Municipal  Auditorium,  925 
Broad  St.,  Fremont,  02000773 
Fremont  Municipal  Power  Plant  and 
Pimiping  Station,  Eighth  St.  and  Park 
Ave.,  Fremont,  02000772 

Hitchcock  County 

Weyl  Service  Station,  124  E.  D  St.. 
Trenton,  02000768 

Kimball  County 

Wheat  Growers  Hotel,  102  S.  Oak  St., 
Kimball,  02000769 

Lancaster  County 

Nebraska  City  to  Fort  Kearny  Cutoff 
Ruts  at  Spring  Creek  Prairie,  1 1 700 
SW  100th  St.,  Denton,  02000771 

Madison  County 

Karl  Stefan  Memorial  Airport 
Administration  Building,  4100  S.  13th 
St.,  Norfolk,  02000767 

Sherman  County 

Frederick  Hotel,  810  O  St.,  Loup  City, 
02000770 

NEW  MEXICO 

Grant  County 

Fort  Bayard  Historic  District,  0.5  mi.  N 
of  jet.  of  US  180  and  NM  152,  Santa 
Clara,  02000726 

PENNSYLVANU 

Allegheny  County 

Heinz,  H.J.,  Company.  Roughly  bounded 
by  Chestnut  St.,  River  Ave.,  S.  Canal 
St.,  Progress  St.  and  Heinz  Modem 
Manufacturing  Facilities,  Pittsbuigh, 
02000774 
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SOUTH  DAKOTA 

Qark  County 

Good  Hope  Lutheran  Church.  US  1. 
Vienna.  02000727 

TEXAS 

Burleson  County 

Kraitchar.  Thomas.  Jr.  and  Mary,  House, 
200  E.  Buck  St.,  Caldwell.  02000731 

Dallas  County 

Lincoln  Paint  and  Color  Company 
Building.  3210  Main.  Dallas, 
02000730 

Harris  County 

McKee  Street  Bridge.  (Historic  Bridges 
of  Texas  MPS)  McKee  St.  and  Bufhlo 
Bayou.  Houston,  02000729 

Jeff  Davis  County 

Jeff  Davis  County  Courthouse,  Bounded 
by  Court  St..  Front  St..  Woodward 
Ave. ,  and  State  St. .  Fort  Davis . 
02000728 

VERMONT 

Addison  County 

Glen  Dale.  (Agricultural  Resotirces  of 
Vermont  MPS)  1455  Cider  Mill  Rd.. 
Cornwall,  02000776 

Bennington  County 

Pratt — McDaniels — LaFlamme  House, 
501-507  South  St.,  Bennington, 
02000777 

VIRGINIA 

Goochland  County 

Tanglewood— 037-5010,  2200-2210 
River  Rd  W,  Maidens,  02000775 

WISCONSIN 

Washington  County 

Amity  Leather  Products  Company 
Factory.  723-735  S.  Main  St..  West 
Bend. 02000778 

Wood  County 

Skunk  Hill  (Tah-qua-kik)  Ceremonial 
Community,  Address  Restricted. 
Arpin.  02000732 

A  request  for  REMOVAL  has  been 
made  for  the  following  resource: 

ARIZONA 

Maricopa  County 

Archeological  Site  No.  AZ 
U:10:68(ASM)  (Hohokam  and 
Euroamerican  Land  Use  and 
Settlement  Along  the  Northern  Queen 
Creek  Delta  MPS).  Address  Restricted. 
Mesa  vicinity,  95000756 

(FR  Doc.  02-15888  Filed  6-21-02;  8:45  am] 
BSiJNa  COOl  4*10-70-^ 


DEPARTMENT  OF  THE  INTERIOR 


National  Register  Of  HMorte  Plaoaa; 
NotMcaUon  of  Pending  Nomlnatioiw 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  June 
8,  2002.  Pursuant  to  section  60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  imder  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  Historic  Places, 
National  Park  Service,  1849  C  St.  NW, 
NC400,  Washington,  DC  20240;  by  all 
other  carriers.  National  Register  of 
Historic  Places.  National  Park  Service. 
800  N.  Capitol  St..  NW.  Suite  400. 
Washington  DC  20002;  or  by  fax.  202- 
343-1836.  Written  or  faxed  comments 
shoxild  be  submitted  by  July  9.  2002. 

Carol  D.  ShuU. 

Keeper  of  the  National  Register  ofHisttxic 
Places. 

CALIFORNIA 

San  Diego  County 

Mohnike  Adobe,  12115  Black  Mountain 
Rd..  San  Diego.  02000779 

FLORIDA 
Sarasota  County 

Overtown  Historic  District.  Roughly 
along  Central  and  Cohen  Aves..  bet. 
9th  and  4th  Sts..  Sarasota.  02000781 

Reid,  Leonard.  House.  1435  7th  St.. 
Sarasota,  02000780 

LOUISIANA 

Orieans  Parish 

Fourth  Church  of  Christ,  Scientist.  134 
Polk  Ave.,  New  Orleans,  02000782 

MAINE 

Lincoln  County 

Carleton.  Moses,  House.  Hollywood 
.  Blvd.,  0.2  mi.  NE  of  jet.  with  ME  94, 

Alna,  02000783 
Union  Meeting  House,  (Former),  Main 

Rd.,  ME  144,  Westport,  02000786 
Westport  Community  Church,  Main  Rd., 

ME  144,  Westport,  02000784 

Somerset  County 

Dudley's  Comer  School  House.  5 
Dudley  Comer  Rd..  Skowhegan. 
02000787 

WaehiBgloa  County 

Jonesboro  Union  Church,  Looks  Point 
Rd..  at  jet.  with  US  1.  Jonesboro. 
02000788 


York  County 

Old  Town  House.  Merrill  Hill  Rd..  N  of 
jet.  wit  Middle  Rd.,  Parsonsfield, 
02000785 

MASSACHUSETTS 

Essex  County 

Bridge  Street  Neck  Historic  District, 
Bridge  St.,  and  side  Sts.  bet.  March/ 
Osg(x>d  Sts.,  and  Howard/Webb  Sts., 
Salem,  02000790 

Middlesex  County 

St.  Joseph's  Convent  and  School.  517 
Moody  St..  Lowell.  02000789 

KassouRi 

Bates  County 

Palace  Hotel.  2-4  W.  Ohio  St..  Butler. 
02000795 

Johnson  County 

Hamilton — Brown  Shoe  Factory.  1123 
Wilkes  Blvd.,  Columbia,  02000791 

Putnam  County 

Unionville  Square  Historic  Di5trict, 
Roughly  along  portions  of  Main. 
Grant..  16th  and  17th  Sts..  Unionville. 
02000793 

St.  Charles  County 

Meier  General  Store.  3669  Mill  St..  New 
Melle.  02000794 

St.  Louis  County 

C^ufln.  Rudolph  and  Dorothy  C.  House. 
24  Dielman  Rd..  Ladue.  02000792 

St  Louis  Independent  City 

Fairgrounds  Hotel,  3644  Natural  Bridge 
Rd.,  St.  Louis  (Independent  City), 
02000796 

NEBRASKA 

Lancaster  County 

Forest  Brook  Farm,  13905  Van  Dom, 
Walton,  02000797 

NEW  YORK 

Tompkins  County 

Austin,  William.  House.  34  Seneca  St.. 
Tnimansburg.  02000798 

Warren  County 

Marcella  Sembrich  Opera  Museum, 
4800  Lake  Shore  Dr.,  Bolton  Landing, 
02000799 
A  Request  for  REMOVAL  has  been 

made  for  the  following  resources: 

ALABAMA 

Tuscaloosa  County 

Hassell,  John,  House.  Rt.  1  Watermelon 
Rd..  Northport.  85000447 
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PENNSYLVANIA 
Lycoming  County 

Bridge  in  Pltmkett's  Creek  Township 
(Highway  Bridges  Owned  by  the 
Commwealth  of  Pennsylvania, 
Department  of  Transportation  TR)  LR 
41053  over  Plunkett's  Creek  Proctor, 
88000830 

(FR  Doc.  02-15889  Filed  6-21-02;  8:45  am] 
BtLUNQ  COOe  4310-70-^ 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Reglater  of  HIetorIc  Placea; 
Notification  of  Pending  Nomlnatlone 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  June 
15,  2002.  Pursuant  to  section  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  Historic  Places, 
National  Park  Service,  1849  C  St.  NW. 
NC400.  Washington,  DC  20240;  by  all 
other  carriers.  National  Register  of 
Historic  Places,  National  Park  Service, 
800  N.  Capitol  St.,  NW.,  Suite  400, 
Washington  DC  20002;  or  by  fax,  202- 
343-1836.  Written  or  faxed  comments 
should  be  submitted  by  July  9.  2002. 

Carol  D.  ShuU. 

Keeper  of  the  National  Register  of  Historic 
Places. 

ARIZONA 
Maricopa  County 

915  E.  Pierce  Street/Grand  Pyramid 
House,  915  E.  Pierce  St.,  Phoenix, 
02000800 

CALIFORNIA 

Orange  County 

Congdon.  Joel  R..  House.  32701  Alipaz 
St..  San  Juan  Capistrano,  02000801 

IDAHO 
Bonneville  County 

Holy  Rosary  Church,  288  E.  Ninth  St., 
Idaho  Falls,  02000802 

LOUISIANA 
Orleans  Parish 

Washington.  Booker  T..  High  School 
and  Auditorium.  1201  S.  Roman.  New 
Orleans.  02000803 


MISSOURI 
Cole  County 

Missouri  State  Capitol  Historic  District 
(Boundary  Increase).  200  Blk.  of  W. 
McCarty  St.  and  406-408  Washington 
St..  Jefferson  City.  02000804 

St.  Louis  Independent  City 

Stix,  Baer  and  Fuller  Dry  Goods 
Company's  "Grand  Leader"  Relay 
Station.  3712-3748  Laclede  Ave.. 
3717  Forest  Park  Blvd.,  St.  Louis 
(Independent  City),  02000805 

NEW  JERSEY 

Somerset  County 

V\fest  End  Hose  Company  Number  3, 15 
Doughty  Av.,  Somerville,  02000808 

PENNSYLVANIA 
Blair  County 

Broad  Avenue  Historic  District,  Roughly 
along  Broad  Ave.,  from  23rd  to  31st 
Sts.,  Altoona,  02000806 

Llyswen  Historic  District,  Coleridge, 
Logan,  Aldrich  bounded  by  Mill  Run 
and  Ward,  Altoona,  02000807 

TENNESSEE 
Knox  County 

Racheff.  Ivan.  House,  1943  Tennessee 
»  Ave..  Knoxville.  02000810 

Obion  County 

Houser  House,  2221  Old  Troy  Rd.. 
Union  City,  02000809 

Tipton  County 

Charleston  United  Methodist  Church 
and  Cemetery,  Covington-Stanton  Rd., 
Charleston,  02000811 

Washington  County 

Washington  College  Historic  District, 
116  Doak  Ln.,  Washington  College, 
02000812 

WISCONSIN 
Dane  County 

McCarthy,  Timothy  C.  and  Katherine, 
House.  848  Jenifer  St..  Madison, 
02000813 

A  request  for  REMOVAL  has  been 
made  for  the  following  resources: 

NEVADA 
Washoe  County 

Wingfield,  George.  House  219  Court  St. 
Reno. 82003260 

[FR  Doc.  02-15890  Filed  6-21-02:  8:45  am) 
SNJJNQ  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvMtigation  No.  731-TA-1010 
(Prslimlnary)] 

Lawn  and  Garden.Steel  Fence  Poeto 
From  China 

Determinations 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,^  pursuant  to  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
§  1673b(a))  (the  Act),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from  China 
of  U-shaped  or  hat-shaped  lawn  and 
garden  fence  posts  made  of  steel  and/or 
any  other  metal,  weighing  one  poimd  or 
less  per  foot,  provided  for  in  subheading 
7326.90.85  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV). 

On  the  basis  of  the  record  developed 
in  the  subject  investigation,  the 
Commission  also  determines,^  pursuant 
to  section  733(a)  of  the  Act,  that  there 
is  no  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  that  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  China  of  other 
fence  posts  made  of  steel  and/ or  other 
metal  including  tee,  farm,  and  sign  posts 
weighing  one  pound  or  less  per  foot, 
provided  for  in  subheading  7326.90.85 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  LTFV. 

Commencement  of  Final  Phase 
Investigation 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigation. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules,  upon  notice  fit>m. 
the  Department  of  Commerce  of  an 
affirmative  preliminary  determination 
in  the  investigation  under  section  733(b) 
of  the  Act,  or,  if  the  preliminary 
determination  is  negative,  upon  notice 
of  an  affirmative  final  determination  in 


•  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  §  207.2(f)). 

'  Vice  Chairman  Hillman  and  Commissioner 
Miller  dissenting. 

3  Commissioner  Bragg  dissenting 
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that  investigation  under  section  735(a) 
of  the  Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigation  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigation.  Industrial  users, 
and.  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Background 

On  May  1.  2002.  a  petition  was  filed 
with  the  Commission  and  Commerce  by 
Steel  City  Corporation,  Youngstown, 
OH.  alleging  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injuiry  by 
reason  of  LTFV  imports  of  lawn  and 
garden  steel  fence  posts  from  China. 
Accordingly,  effective  May  1.  2002,  the 
Commission  instituted  antidiunping 
duty  investigation  No.  731-TA-lOlO 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  OfRce 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Regiater  of  May  8  (67  FR  30963, 
May  8,  2002).  The  conference  was  held 
in  Washington,  DC.  on  May  22.  2002. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  June  17, 
2002.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3521 
(June  2002),  entitled  Lawn  and  Garden 
Steel  Fence  Post  from  China: 
Investigation  No.  731-TA-lOlO 
(Preliminary). 

By  order  of  the  Commission. 

Issued:  )une  18.  2002. 
Marilyn  R.  AbboM. 
Secretary. 

(FR  Doc.  02-15862  Filed  6-21-02:  8:45  am] 
■UMO  cooi  Toao-oa-p 


DEPARTMCffT  OF  JUSTICE 

Notioe  of  LodQinQ  ol  CooMnl  Decree 
Pureuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 


given  that  a  consent  decree  resolving  the 
liability  of  John  Simpson  ("Defendant") 
in  United  States  of  America  v.  Simpson, 
Civil  Action  No.  01-28a-E-BLW,  will 
be  lodged  with  the  United  States  District 
Court  for  the  District  of  Idaho. 

The  proposed  consent  decree 
concerns  allegations  that  Defendant 
violated  the  Clean  Water  Act,  33  U.S.C. 
1311,  and  a  scenic  easement,  and 
committed  trespass,  resulting  from  the 
unauthorized  discharge  of  dredged  or 
fill  materials  into  waters  of  the  United 
States  in  Custer  County,  Idaho,  in  areas 
adjacent  to  the  Salmon  River.  The 
consent  decree  enjoins  the  Defendant 
fat)m  (1)  discharging  dredged  or  fill 
material  into  waters  of  the  United         • 
States:  (2)  violating  the  scenic  easement: 
and  (3)  trespassing.  It  also  requires  the 
Defendant  to  restore  the  site:  to  conduct 
additional  injimctive  relief:  and  to  pay 
a  civil  penalty  of  $23,750  to  the  United 
States  Treasiiry. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  for  a  period  of 
eight  (8)  days  from  the  date  of 
publication  of  this  notice.  This 
expedited  conunent  period  is  necessary 
due  to  the  short  time  period  available 
for  completing  certain  restoration  work 
under  the  Consent  Decree  during  this 
siunmer.  Comments  should  either  be 
sent  by  overnight  express  delivery 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  United  States 
Department  of  Justice,  Attention:  David 
Kaplan,  Senior  Trial  Counsel, 
Environmental  Defense  Section,  Suite 
8000,  601  D  Street,  Washington,  DC 
20004,  or  by  telefax  to  (202)  514-8865, 
and  marked  Attention:  David  Kaplan, 
Environmental  Defense  Section,  and  in 
either  case  should  refer  to  United  States 
of  America  v.  John  Simpson,  DJ 
Reference  No.  90-5-1-1-16255. 

A  copy  of  the  proposed  consent 
decree  may  be  obtained  for  examination 
by  requesting  a  copy  by  calling  (202) 
514-2219  and  asking  for  David  Kaplan. 

Ru«eU  Young. 

Assistant  Chief  Environmental  Defense 
Section,  Environment  and  Natural  Resources 
Division.  United  States  Department  of  Justice. 
(FR  Doc.  02-15895  Filed  6-19-02: 4:37  pm) 
MXMO  COM  4410-IS-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Admlnlelratlon 

Nolica  of  Determlnatlona  Regarding 
Eligibility  To  Apply  for  Worker 
Adiuetment  Aaaletance  and  NAFTA 
TranaMonai  Adjuatment  Aaalatanca 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  Jime  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  Uie  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinatioiia  for  Worker 
Adjustment  Assistance 

In  each  of  the  foUovring  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-39.646:  LB.  Foster  Co.,  Pomeroy. 

OH 
TA-W~40,533:  Froedtert  Malting.  A  Div. 

Of  International  Malting  Co  LLC, 

Milwaukee,  WI 
TA-W-41.088:  Crompton  and  Knowles 

Colors,  Inc.,  Reading,  PA 
TA-W-41,537:  AmeriSteelCorp..  Dust 

Processing  Div.,  Jackson,  TN 
TA-W-41.143:  Liebert  Corp.,  Delaware, 

OH:  "All  workers  who  are  engaged 

in  the  production  of  surge 

suppressors  are  denied  eligibility  to 

apply  for  adjustment  assistance" 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
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TA-W-39,906:  Metals  USA,  Flat  Rolled 

Div.,  Youngstown,  OH 
TA-W-40.596:  Alcoa  Fujikura  Ltd..  El 

Paso,  TX 
TA-W-41,404;  Stream  International, 

Inc..  A  Div.  Of  Solectron,  Dallas,  TX 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-40.824;  Fort  Dearborn  Co.. 

Coldwater.  MI 
TA-W-40,849:  Denso  Sales  California, 

Inc.,  Long  Beach,  CA 
TA-W-39.980;  M6-S  Manufacturing 

Co..  Plant  15,  Morenci,  MI 
TA-W-4 1 ,054:  Trinity  Industries. 

Springfield,  MO 
TA-W-41,133:  Baldwin  Piano  and 

Organ  Co.,  Greenwood,  MS  . 
TA-W-41,313;  Goodrich  Corp.. 

Arkadelphia,  AR 
TA-W~40,697;  First  Source  Furniture 

Group.  A  Subsidiary  ofHaworth, 

Inc.,  Halls,  TN 
TA-W-40,789:  Ferro  Corp.,  Pittsburgh. 

PA 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  referenced  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-40,931j  Cone  Blanchard  Corp.,  A 

Subsidiary  of  Park  Corp.,  Windsor, 

VT:  January  24,  2001. 
TA-W-40,937;  IBM  Corp.,  Storage 

Technology  Div.,  Rochester,  MN: 

January  21,  2001. 
TA-W-40,929:  Loranger  Manufacturing 

Corp.,  Warren.  PA:  January  15, 

2001. 
TA-W-40,909;  Bowater,  Inc.,  Bowater 

Newsprint  Coosa  Pines  Operations, 

Formerly  Alliance  Forest  Products, 

Inc.,  Coosa  Pines,  AL:  December  3, 

2000. 
TA-W-40,646;  GE  Superabrasives,  A 

Subsidiary  of  GE  Specialty 

Materials,  Worthington,  OH: 

November  28,  2000. 
TA-W-40,640:  The  Timken  Co.,  Canton, 

OH:  October  14,  2001. 
TA-W-40,609;  Leybold  Vacuum  USA, 

Inc.,  Export,  PA:  December  7,  2000. 
TA-W-40,397:  Lorber  Industries,  of 

Texas.  Snyder.  TX:  October  22, 

2000. 
TA-W-40,300;  ADC  Communications, 

Minnetonka,  MN:  October  9,  2000. 
TA-W-40,  111:  SCI  Enclosures  (Formerly 

CMS  Hartzell),  Richmond,  KY: 

September  1 7,  2000. 
TA-W-39.865:  Measurement 

Specialties,  Inc.,  Schaevitz  Sensors 

Div.,  Hampton,  VA:  August  7,  2000. 


TA-W-41.642;  Parksley  Apparel. 

Parksley.  VA:May24.  2001. 
TA-W-41.449;  Biljo.  Inc..  Dublin.  GA: 

June  2.  2002. 
TA-W-41,384;  Chicago  Mold 

Engineering  Co.,  Inc.,  St.  Charles, 

IL:  March  26,  2001. 
TA-W-41,328;  New  World  Pasta, 

Lebanon,  PA:  March  22,  2001 . 
TA-W~41.320;  South  Coast  Lumber  Co., 

Brookings,  OR:  March  13.  2001. 
TA-W-41.252;  Rogebar  Textile  Co..  Inc., 

Paterson.  NJ:  March  8. 2001. 
TA-W-41.200:  Tapetex.  A  Div.OfDuro 

Industries.  Rochester,  NY:  February 

28,2001. 
TA-W-41,143;  Liebert  Corp.,  Delaware, 

OH:  February  25,  2001.  "All 

workers  engaged  in  the  production 

of  battery  back-ups  for  main  frame 

computers  are  eligibility  to  apply 

for  adjustment  assistance  under 

Section  223  of  the  Trade  Act  of 

1974." 
TA-W-41. 124:  Simpson  Timber  Co.. 

Shelton,  WA:  February  14,  2001. 
TA-W-4 1,115  $>  A,  B;  Insteel  Industries, 

In.,  Mount  Airy,  NC,  Insteel  Wire 

Products  Co.,  A  Subsidiary  of 

Insteel  Industries,  Inc.,  184  Insteel 

Drive,  Andrews,  SC  and  185  Insteel 

Drive,  Andrews,  SC:  February  20. 

2001. 
TA-W-41.095&-A:  Woolrich.  Inc., 

Woolrich,  PA  and  Jersey  Shore,  PA: 

June  22,  2001. 
TA-W-41, 094:  STMicroelectronics,  Inc.. 

San  Diego,  CA:  February  28,  2001. 
TA-W-41, 048;  Grede  Foundries,  Inc., 

Grede-Pryor  Foundry,  Pryor,  OK: 

January  26,  2001. 
TA-W-41, 033;  Accuride  Corp., 

Columbia,  TN:  January  17,  2001. 
TA-W-40,996;  Kosa,  Spartanburg.  SC: 

January  28,  2001. 
TA-W-40,991 ;  Telex  Communications, 

Inc.,  Buchanan,  MI:  January  18, 

2001. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a},  Subchaper  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  June,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 


subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  im  ports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision: 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  proiduced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 

investigation  revealed  that  criteria  (3) 

and  (4)  were  not  met.  Imports  from 

Canada  or  Mexico  did  not  contribute 

importanUy  to  workers'  separations. 

There  was  no  shift  in  production  from 

the  subject  firm  to  Canada  or  Mexico 

during  the  relevant  period. 

NAFTA-TAA-C6040;  Kaijay  Pants  Co., 
A  Div.  Of  Wamaco,  Nesquehoning. 
PA 

NAFTA-TAA-05088;  AP  Green 

Industries,  Inc.,  A  Subsidiary  ofRHI 
America,  (RHI  Refractories  holding 
Co.),  Mexico,  MO 

NAFTA-TAA-05303:  M  and  S 
Manufacturing  Co..  Plant  15. 
Morenci,  MI 

NAFTA-TAA-05409;  JEM  Sportswear, 
Inc.,  San  Fernando,  CA 

NAFTA-TAA-05561;Osan 

Manufacturing,  Boyertown,  PA 

NAFTA-TAA-05782;  Allegro 

Microsystems,  Inc.,  A  Subsidiary  of 
Sankin  Electric,  Ltd,  Willow  Grove, 
PA 

NAFTA-TAA-05793;  Ferro  Corp., 
Pittsburgh,  PA 

NAFTA-TAA-05886;  Trinity  Industries, 
Inc.,  Springfield,  MO 

NAFTA-TAA-05910:  Liebert  Corp.. 
Delaware.  OH  "All  worker  engaged 
in  the  production  of  surge 
protectors  are  denied  eligibility  to 
apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of 
1974. 

NAFTA-TAA-05937:  Denso  Sales 
California.  Inc.,  Long  Beach,  CA: 
"All  workers  engaged  in  the 
production  of  automotive  cooling 
units  and  refurbished  automotive 
parts,  are  denied  eligibility  to  apply 
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for  NAFTA-TAA  under  Section  250 

of  the  Trade  Act  of  1974." 
NAFTA-TAA-05975:  S.D.  Warren  Co. 

d/b/a/  Sappi  Fine  Paper  North 
'  America,  Somerset  Operations, 

Skowhegan,  ME 
NAFTA-TAA-61 11:  International 

Paper,  Industrial  Packaging 

Containerboard  and  Kraft.  Oswego. 

NY 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act.  as 
amended. 
NAFTA-TAA-06122:  Stream 

International  Inc..  A  Div.  Of 

Solectron.  Dallas,  TX 
NAFTA-TAA-05740:  REM  Electronics 

Supply  Co.,  Inc..  El  Paso.  TX 
NAFTA-TAA-05258:  Metals  USA,  Flat 

Rolled  Div.,  Youngstown,  OH 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivision  (including 
workers  in  any  agricultural  firm  or 
appropriate  sub-division  thereof)  did 
not  become  totally  or  partially  separated 
from  employment. 
NAFTA-TAA-061 12,  Waco  Stel 

Processing  LLC,  Tonawanda.  NY 

Afflnnative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-05937:  Denso  Sales 
California,  Inc..  Long  Beach.  CA: 
March  1.  2001.  "All  workers 
engaged  the  production  of 
automotive  tubes  and  hoses, 
automotive  air  conditioning  kits 
and  portable  air  conditioners,  are 
eligibility  to  apply  for  NAFTA-TAA 
under  Section  250  of  the  Trade  Act 
of  1974." 

NAFTA-TAA-05910:  Uebert  Corp.. 
Delaware,  OH:  February  1.  2001. 
"All  workers  engaged  in  the 
production  of  battery  back-ups  for 
main  frame  computers,  are  eligible 
to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of 
1974." 

NAFTA-TAA-061 73:  AmeriSteel  Corp.. 
Dust  Processing  Div..  Jackson.  TN: 
April  23.  2001. 

NAFTA-TAA-5437:  ADC 

Communications,  Minnetonka,  MN: 
October  9.  2000.    . 

NAFTA-TAA-05746:  Loranger 

Manufacturing  Corp.,  Warren.  PA: 
January  14.2001. 

NAFTA-TAA-05750:  Telex 

Communications,  Inc..  Buchanan. 
MI:  January  18.2001. 


NAFTA-TAA-5806;  Accuride  Corp., 

Columbia.  TN:  January  25,  2001. 
NAFTA-TAA-05847:  Bowater.  Inc., 

Bowater  Newsprint  Coosa  Pines 

Operations,  Formerly  Alliance 

Forest  Products,  Inc.,  Coosa  Pines, 

AL:  January  28.  2001 . 
NAFTA-TAA-06000;  General  Electric 

Co.,  Small  Motors.  Owensboro,  KY: 

March  15.2001. 
NAFTA-TAA-06001:  South  Coast 

Lumber  Co.,  Brookings,  OR:  March 

18  2001 
NAFTA-TAA-O6057:  Chicago  Mold 

Engineering  Co.,  Inc.,  St.  Charles. 

H:  March  26.  2001. 
NAFTA-TAA-06061:  Owens-Brigpm 

Medical  Co..  Headquarters. 

Morganton.  NC:  April  1.  2001. 
NAFTA-TAA-06099:  Biljo,  Inc.,  Dublin, 

GA:  June  2.  2002. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  June,  2002. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  )une  14.  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  02^15850  Filed  6-21-02: 8:45  am] 

MLUNOCOM  4S1l>-40-# 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-^.553  and  TA-W-40353E] 

AALF8  Manufacturing.  Inc.,  Olanwood, 
Arlianaaa  and  Taxarkana  DMribuHon 


Amandad  CartHlcallon  Ragarding 
EHgMHly  To  Apply  for  Workar 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  January  22.  2002, 
applicable  to  workers  of  Aalfs 
Manufacturing,  Inc..  Glenwood, 
Arkansas.  The  notice  was  published  in 
the  Federal  Register  on  February  5. 
2002. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occurred  at  the  Texarlcana 


Distribution  Center  of  AaUs 
Manufacturing,  Inc.,  Texarkana, 
Arkansas.  The  Texarkana,  Arkansas 
location  provided  distribution  services 
for  Aalfs  Manufacturing's  production 
bdlities  including  Glenwood, 
Arkansas.  The  workers  were  engaged  in 
the  production  of  men's,  boy's  and 
ladies'  denim  jeans  and  shorts. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Aalfs  Manufacturing,  Inc., 
Texarkana  Distribution  Center, 
Texarkana,  Arkansas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Aalfs  Manufacturing,  Inc.  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-40,553  is  hereby  issued  as 
follows: 

"All  workers  of  Aalfs  Manufacturing.  Inc.. 
Glenwood.  Arkansas  (TA-W-40.553)  and 
Aalfs  Manufacturing.  Inc.,  Texarkana 
Distribution  Center.  Texarkana,  Arkansas 
(TA-W-40.553E)  who  became  toUlly  or 
partially  separated  from  employment  on  or 
after  November  14.  2000.  through  January  22. 
2004,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974." 

Signed  at  Washington.  DC,  this  16th  day  of 
May.  2002. 
Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  02-15851  Filed  6-21-02;  8:45  am] 

■HJJNQ  COOC  4610-30-^ 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 

n'A-W-41,490] 

AALFS  Manufacturing,  Inc.,  Taxarkana 
DIatrlbutlon  Cantar,  Taxarkana,  AR; 
NoUca  of  TarmhtatkNi  of  InvasUgatkm 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  6,  2002  in  response  to 
a  petition  that  was  filed  by  a  company 
official  on  behalf  of  workers  at  Asdfs 
Manufecturing,  Inc.,  Texarkana 
Distribution  Center,  Texarkana, 
Arkansas. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-W-40,553E,  as  amended). 
Consequently,  further  investigation  in 
this  case  would  serve  no  puirpose.  and 
the  investigation  has  been  terminated. 
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Signed  in  Washington,  DC  this  16th  day  of 
May,  2002. 
Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-15854  Filed  6-21-02;  8:45  am) 

BMJJNQ  CODE  4<10-30-^ 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Admlniatratkm 

Invastlgattons  Ragarding  CartificatkMis 
of  Eligibility  To  Apply  for  Workar 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions. 


the  director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  n, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision  . 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 

Appendix 

[Petitions  instituted  on  05/20/2002] 


Assistance,  at  the  address  shown  below, 
not  later  than  July  5.  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  July  10, 
2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor.  Room  C-531 1 .  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington.  DC,  this  20th  day  of 
May,  2002. 

Edward  A.  Tomdiicli. 
Director,  Division  of  Trade  Adjustment 
Assistance. 


TA-W 

Subject  fimn  (Petitioners) 

Location 

Date  of  peti- 
tk>n 

Product(s) 

41.547  

41.548  

41.549  

41.550  

41.551   

41.552  

41.553  

41.554  

41.555  

41  ..S.**  

41.557  

41.558  

41.559  

Church  and  Dwight  (Co.)  

Universal  Instruments  (Wkrs) 

Philips  (Wkrs)  - 

Lenz  Ricker(Wkrs)  - 

Wabash  Alumunium  Alk>y  (Wkrs) 

SouthTech  (Wkrs) 

Winsted,  CT  

Binghamton.  NY 

Knoxville.  TN 

Totowa.  NJ 

East  Syracuse.  NY 

Tappahannock,  VA  

04A)5/2002 
04/22/2002 
04/12/2002 
04/24/2002 
03/01/2002 
04/29/2002 
04/19^2002 
04/11/2002 
04/22/2002 
04/30^200? 
04/24/2002 
05«)2/2002 
04/12/2002 
04/26/2002 

04/29/2002 
05<'03/2002 
05/08/2002 
05«)3/2002 
04/29/2002 
11/29/2001 
05/07/2002 
04/29/2002 
04/1(V2002 
04/23^2002 
05/01/2002 
04/30/2002 
05/10/2002 
02/04/2002 
03/25/2002 

Dog  Brushes,  Collars,  and  Leashes. 

Fabricatk>ns  for  Electronic  Assembly. 

Projectkxi  Television  Sets. 

Legal  Forms  and  Books 

Aluminum. 

Laser  Beam  Printers. 

Astechndogies  (Wkrs) 

International  Utility  (Co.)  

Usibelli  Coal  Mine  (Co.)  

Fedders  Appliances  (Wkrs) 

Battery  Pack  of  Anrwrica  (Wkrs) 

BASF  Corporation  (Co.) 

Southern  Button  (Wkrs)  

Monroe.  Ml 

Batesville,  AR 

Healy,  AK 

Effingham.  IL 

Durtiam.  NC  

Wilmington.  NC  

Riviera  Beach.  FL  : 

CokMado  Spring.  CO  

Bridgeport.  CT 

Jefferson  City.  MO  

Oak  Creek  Wl  

Laminated  Composite  Boards. 
Utility  Poles. 
Low  Suiter  Coal. 
Air  Conditioners. 
Rechargat)<e  Battery  Packs. 
Vitamin  C. 
Polyester  Buttons. 

41  560 

SRAM  Comoratk>n  (Co.) 

Forks,     Rearshocks,     Seatposts    for 

41,561    

41  562     . 

Casco  Products  (Wkrs)  

Rorshiem  Distribution  (Wkrs) 

Bikes. 
Car  Lighters  and  Power  Outlets. 
Warehouse  &  Distritxitkyi  of  Shoes. 

41.563  

41.564  

41.565  

41  566 

Clariant  Corooration  (Co ) 

Natural  Oils,  Potyurelfiane,  Lacquers. 

Domtar  AW.  (Co.)  

Washington  Garment  (Co.)  

Johanna  York  (Wrks)          

Port  Edwards.  Wl  

Washington.  NC 

New  York.  NY  

Uncoated  Trade  Paper. 
Children's  Dresses. 
Ladies  Apparel. 

41.567  

41.568  

41.569  

41.570  

41.571   

41.572  

41.573  

41.574  

41  575 

Virginia  House  Furniture  (Co.)  

Invensys  Sensor  Systems  (Wkrs) 

ZF  Meritor.  LL  Clutch  (Wkrs)  

FMC  Corporation  (Wkrs) 

Framatome  Connectors  (Wkrs) 

RMH  (Wkrs)  

JR.  Simplot  (PACE)  

Agere  Systems  (Wkrs)  

Schlumberger  Oilfield  (Wkrs)  

Atkins.  VA  

El  Paso.  TX 

Maxton.  NC  

Green  River  WY 

Bedroom  Furniture. 
PlastK  Mokled  Parts. 
Heavy-Duty  Clutch  Assemt)iies. 
Soda  Ash. 

Etters,  PA 

Scranton,  PA 

Pocatello.  ID 

Breinigsville,  PA  

Mklland,  TX 

Optk^l  Cable  Assembles. 
Insurance  Sales. 
Chemical  Fertilizer. 
Wavelength  Pump  Laser. 
Oil  Fiekl  Sennces. 

42S86 
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(PR  Doc.  02-15S47  Filed  6-21-02:  8:45  am) 


DEPARTMENT  OF  LABOR 

EmploynMnl  wid  TrsininQ 
AWiNiiMiieuon 


of  EHgMMy  To  Apply  for  Wofkv 


Petitions  have  beed  filed  with  the 
Secretary  of  Labor  luder  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitiiuis, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 


instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  5,  2002. 

Appendix 

[PeMions  mstMuled  on  06/03/2002] 


Interest  persons  are  invited  to  submit 
written  comments  regarding  the  subject 
matter  of  the  investigations  to  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  5,  2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington.  DC  this  3rd  day  of 
June.  2002. 

Edward  A.  Tomcfaick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


41.601 

4i.eoe 
4i.eoa 

41,604 
41,606 
41.606 
41.607 

41.606 
41.606 
41.610 
41.611 
41.612 
41.613 
41.614 
41.615 


Subject  firm  (peMionefS) 


nnon.  Ine  (Comp) 

DiversMiad  Tool  Coip.  (Comp)  

Tredegar  Flhn  Produds  (Comp)  . ... 

Benchmafk  Eleclfonica  (Wito) 

Bemis  Manutadurlng  Co  (Wrtis)  .... 

Wtialman.  Inc.  (Con^) 

John  Daeie  Commercial  (Wika) 

Q  wid  L  TrucUngJnc  (Wifcs) 

NoUa  MobNe  Phones  (Wrtcs)  

Simmons  Juvanie  Prod.  Co  (Wrlis) 
Dean  Pidda  and  Specially  (IBT)  .... 

J.R.  SimpM  Co  (BCTVO 

Nofdto  Gear  (Wrt») 

Qieal  Nortfiem  Paper  (Wrks) 

Aarona  Autamollve  (Wfto) 


LocaHon 


DanvWe.VA  

Cambridge  Spge.  PA 

Taooma,  WA 

PulaHd.  TN 

Sheboygan  Fals.  Wl 

Ann  Aibor,  Ml 

New  London.  TN 

HanceviNe.  AL 

Fort  Worth.  TX  ..; 

New  London,  Wl 

Alldns.  AR  

Heybum.  10 

MMenburg.  PA 

MHwKtcket,  ME 

Jopin,  MO « 


Dele  of 


06/23/2002 
06/13/2002 
06A)3/2002 
0SA)6l/2002 
04/16/2002 
06/20^2002 
06^)6/2002 

0SA)3/2002 

06/16/2002 
05/16/2002 
0SA)6/2002 
06/09/2002 

05/09/2002 
05/17/2002 
05/20/2002 


Product(s) 


Leaf  Tobacco. 

Plaslic  Iniaction  Molds. 

KeimeeDie  rim. 

Circuit  Boards. 

Cutting  Boards. 

Medical  FWration  Devices. 

Upper     &     Lower     Links. 

Toolhbars. 
Coal. 

Cellular  Phones. 
InfarM  Furniture. 
Vegetables. 
Potatoes. 
Sewn  Fleeoe. 
High  Gloss  Paper. 
Transmissions. 


Buckets 


(PR  Doc.  02-15846  Filed  6-21-02: 8:45  am] 
iCOoe4si« 


DEPARTMENT  OF  LABOR 

EinploynMtil  end  TrwnlnQ 

AOmNimrBDOII 


rrA-w-4i.i6iq 

MK  QoW  Cofiipony, 
iwvMMf  leoiioo  or 
InvostlQSllon 


this  case  would  serve  no  purpose,  and 
the  investigation  has  been  twminated. 

Signed  in  Washington,  DC.  this  23rd  day 
of  April.  2002. 
Linda  G.Poola. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(PR  Doc.  02-15853  Filed  6-21-02;  8:45  am] 
I  COOl  4S10-S0-P 


DEPARTMENT  OF  LABOR 

Emptoynwut  ondTrolninQ 
AdnlnMiflUon 

[TA-W-46.4471 

PIrabluff  ManutWturing  Compony, 
Now  Known  m  ENoiy  llonwstyloOi 
LLC.  PhMbhiff.  NC;  Amondod 
CwUflcalion  Rogwding  EilgMilty  To 
Apply  for  Wortar  Adfustmont 


TofiMnonon  of 


Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  March  25.  2002  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  worliers  at  MK  Gold  Company, 
Searchlight.  Nevada. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-W-39,592,  as  amended). 
Consequently,  further  investigation  in 


In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  7,  2001,  applicable  to  workers 
of  Pinebluff  Manufocturing  Company, 
Pinebluff,  North  Carolina.  The  notice 
was  published  in  the  Federal  Register 
on  March  2.  2001  (66  FR  13086). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 


for  woAers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  curtains 

The  workers  of  Ellery  Homestyles, 
LLC.  Pinebluff.  North  Carolina  (TA-W- 
41.083)  engaged  in  the  distribution  of 
window  curtains  were  denied  Trade 
Adjustment  Assistance  on  March  27. 
2002.  Performance  of  services  does  not 
constitute  production  of  an  article,  as 
required  by  the  Trade  Act  of  1974.  and 
this  determination  has  been  upheld  in 
the  U.S.  Court  of  Appeals. 

The  petitioners  provided  new 
information  after  the  issuance  of  the 
March  27.  2002  denial  indicating  that 
after  a  company  name  change  in  April 
2001 ,  Pinebluff  Manufacturing 
Company  is  now  known  as  Ellery 
Homestyles.  LLC. 

Accordingly,  the  Department  is 
amending  the  certification 
determination  to  properly  reflect  this 
matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workei^  of 
Pinebluff  Manufacturing  Company,  now 
known  as  Ellery  Homestyles.  LLC  who 
were  adversely  affected  by  increased 
imports. 

The  amended  notice  applicable  to 
TA-W-38,447  is  hereby-issued  as 
follows: 

All  workers  of  Pinebluff  Manufacturing 
Company,  now  known  as  Ellery  Homestyles, 
LLC.  Pinebluff,  North  Carolina  who  became 
totally  or  partially  separated  from 


employment  on  or  after  December  4, 1999. 
through  February  7.  2003.  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  26th  day  of 
April.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-15848  Filed  6-21-02;  8:4%  am] 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
'investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 


will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  5.  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  )uly  5, 
2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor.  Room  C-531 1 .  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210. 

Signed  at  Washington.  DC.  this  28th  day  of 
May.  2002. 

Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

Appendix 

Petitions  Instituted  on  05/28/2002 


TA-W 

Subject  firm  (petitioners) 

Locatton 

Date  of  peti- 
tion 

Product(s) 

41.576 

41.577 

41.578 

41.579 

41.580 

41,581  

41,582 

41,583 

41,584 

41,585 

41,586 

41.587 

41.588 

41.589 

41.590 

41.591  

41.592 

41.593 

41.594 

41,595 

41.596 

41.597 

41.598 

41.599 

41.600 

R  and  B  Falcon  Management  (Comp)  

3M  Company  (Comp)  

HoloDhane  Acuitv  Liohtino  (UAW) 

Lafayette,  LA  

Columbia,  MO 

Springfield,  OH 

Dayton,  OH  

Moses  Lake,  WA 

Mariemont,  OH 

Miami  Beach,  FL 

Hariingen,  TX  

Oshkosh,  Wl  

GreenfieW,  MA 

Maspeth.  NY  

Indeisendence,  OH  

Central  Falls.  Rl  

Bamesville.  OH  

New  Yorit.  NY  

No.  Tonawanda,  NY  ... 

Ghapmanville.  WV  

Meadville.  PA  ...^ 

Scotland  Neck.  NC 

Dallas.  TX  

Buffalo.  NY 

05/03/2002 
03/19/2002 
05/19/2002 
05/10/2002 

04/30/2002 
05/01/2002 
02/18/2002 
04/17/2002 
05/16/2002 
05/14/2002 
05/02/2002 
05/05/2002 
05/02/2002 
05/07/2002 
05/03/2002 
05/01/2002 
05/02/2002 
05/20/2002 
05/11/2002 
02/20/2002 
05/08/2002 
05/15/2002 
05/15/2002 
02/12/2002 
05/21/2002 

Oil. 

Flexible  Circuits. 

High  Intensity  Lighting. 

Delphi  Energy  and  Chassis  (DAW) 

Pacific  Northwest  Suaar  (Como) 

Components  for  Brakes  and  Chassis  Sys- 
tem. 
Sugar. 

Cincinnati  Gear  Co  (lAMAW)  

f^armpnt  Corn  of  America  fComo)     

Gears  for  Engines  and  Electric. 
Uniform  Shirts. 

Coco  Co.  Door  Products  (WrKs) 

Square  D  Co.  (Comp) 

Kennametal  Greanfield  (Wrks) 

C  ad  M  Kniting  Mill  (Wrte)  

Saes  Getters  Corp  (Wrks)  

0«ram  Svh/ania  Products  (Comoi\  

Metal  Frames. 

Low  Voltage  Transformers. 

Taps. 

Textiles.  Knitted  Ladies  Sweaters. 

Getters  (T.V.'s  and  Computers). 

Glass. 

Sharmrock  Conduit  Products  (UMWA) 

Oxford  Womenswear  Group  (Comp) 

Rilev  Gear  Com  (lAMAW)         

Conduit  Cupplings. 
Womens  Clothing. 
Preciskw  Gears. 

Logan  Manufacturing  (Wrks)  

Seco/Warwk:k  Corp.  (Comp) 

Fulfex  Inc  (Wrks)         

Jackets. 

Custom  Fumances. 

Elastk:  Rul)ber. 

Grevhound  Lines  Inc  (Wrks)  

Bus  Servk»  Transportatkxi. 

Parlnn  Hraft  Com  HAMAW) 

Greeting  Cards.  Paper  Back  Books. 

Maukesha  Engine,  Dresser  (lAMAW)  

Sonoco  Products  Co  (Como)  

Waukesha.  Wl 

Santa  Maria.  CA 

Clearfield  PA 

Gaseous  Fuel  Engines. 
Plaste  Bags. 

Clearfield  Machine  Co  (lAMAW)  

Columbia  Sportswear  Co  (Wri<s) 

Grey  Iron  Casting. 

Portland.  OR  

Outdoor  Sportswear. 

42S88 
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IFR  Doc.  02-15845  Filed  6-21-02:  8:45  am) 
■UMO  COM  4t10-IO-M 

DEPARTMENT  OF  LABOR 

Employnwnt  and  Training 
Administration 

[TA-W-40.t9e] 

SL  Clair  Technologies,  Inc.,  Including 
Leassd  Worksrs  of  Emptoyment 
GktMJp,  Ctwrlotia,  Michigan;  Amended 
CertHlcatlon  Regarding  EllgMHty  To 
Apply  for  Worker  Adjustment 
Asalatance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  18.  2002.  applicable  to  workers 
of  St.  Clair  Technologies,  Inc..  Charlotte. 
Michigan.  The  notice  was  published  in 
the  Federal  Register  on  March  29.  2002 
(67  PR  15226). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subfect  firm. 
Information  provided  by  the  State 
shows  that  leased  workers  of 
Employment  Group  were  employed  at 
St.  Clair  Technologies.  Inc.  to  produce 
wiring  harnesses  at  the  Charlotte, 
Michigan  location  of  the  subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  leased  workers 
of  Employment  Group  Charlotte, 
Michigan  employed  at  St.  Clair 
Technologies.  Charlotte,  Michigan. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
St.  Clair  Technologies  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-40,898  is  hereby  issued  as 
follows: 

All  workers  of  St.  Clair  Technologies. 
Charlotte,  Michigan  including  leased  workers 
of  Employment  Group,  Charlotte,  Michigan 
engaged  in  employment  related  to  the 
production  of  wiring  harnesses  at  St.  Clair 
Technologies,  Charlotte,  Michigan  who 
became  totally  or  partially  separated  from 
employment  on  or  after  February  4.  2001, 
through  March  18,  2004,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  16th  day  of 
May,  2002. 
Umla  G.Poole. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

IFR  Doc.  02-15852  Filed  6-21-02:  8:45  ami 

MUJNO  COM  4«10-J0-# 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Admlnlatratlon 


n'A-W-39,502] 

Viceroy  QoM  Corporation,  toichiding 
Worfcara  of  MK  OoW  Company. 
SearchNght,  NV;  Amended  Certification 
Regarding  EllgibHIty  To  Apply  for 
Wortter  Ad|uatment  Aeelatanpe 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  7,  2001,  applicable  to  workers  of 
Viceroy  Gold  Corporation,  Castle 
Mountain  Mine,  Searchlight,  Nevada. 
The  notice  was  published  in  the  Federal 
Register  on  August  23,  2001  (66  PR 
44378). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  employees  of 
MK  Gold  Corporation.  Searchlight, 
Nevada  were  employed  by  Viceroy  Gold 
Corp.,  Castle  Mountain  Mine  to  produce 
gold  and  silver  in  dore'  bar  form  at  the 
Searchlight,  Nevada  location  of  the 
subject  firm.  Worker  separations 
occurred  at  MK  Gold  Company  as  a 
result  of  workers  separations  at  Viceroy 
Gold  Corporation,  Castle  Mountain 
Mine. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of  MK 
Gold  Company,  Searchlight,  Nevada 
employed  at  Viceroy  Gold  Corporation, 
Castle  Moimtain  Mine,  SeardUight, 
Nevada. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Viceroy  Gold  Corporation,  Castle 
Mountain  Mine  who  were  adversely 
affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-39.592  is  hereby  issued  as 
follows: 

All  workers  of  Viceroy  Cold  Corporation. 
Castle  Mountain  Mine,  Searchlight.  Nevada 
and  all  workers  of  MK  Gold  Company, 
Searchlight,  Nevada  engaged  in  employment 
related  to  the  production  of  gold  and  silver 
in  dore'  bar  form  at  Viceroy  Gold 
Corporation,  Castle  Mountain  Mine, 
Searchlight.  Nevada  who  became  totally  or 
partially  separated  from  employment  on  or 
after  June  20.  2000,  through  August  7,  2003, 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 


Signed  at  Washington.  DC.  this  23rd  day  of 
April.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-15849  Filed  6-21-02:  8:45  am) 
MJJNO  COM  4Slft-ao-^ 


LEGAL  SERVICES  CORPORATION 

Notice  of  Avaliablilty  of  Calendar  Year 
2003  Competitive  Grant  Funde  for 
Sarvteas  Araas  MNJ,  NJ-8,  NJ-12,  NJ- 
15,  NJ-16,  NJ-17,  and  NJ-18  in  New 


agency:  Legal  Services  Corporation. 
ACTION:  Solicitation  of  proposals  for  the 
provision  of  Civil  Legal  Services  for 
service  areas  MNJ.  NJ-8.  NJ-12.  NJ-15. 
NJ-16.  NJ-17.  and  NJ-18  in  New  Jersey. 

summary;  The  Legal  Services 
Corporation  (LSC)  is  the  national  . 
organization  charged  with  administering 
federal  fimds  provided  for  civil  legal 
services  to  the  poor.  Congress  has 
adopted  legislation  requiring  LSC  to 
utilize  a  system  of  competitive  bidding  . 
for  the  award  of  grants  and  contracts. 

LSC  hereby  announces  the  availability 
of  competitive  grant  funds  and  is 
soliciting  grant  proposals  £rom 
interested  parties  who  are  qualified  to 
provide  effective,  efficient  and  high 
quality  civil  legal  services  to  the  eligible 
client  population  in  the  Basic  Field-   • 
General  and  Basic  Field-Migrant  service 
areas  in  New  Jersey.  The  exact  amount 
of  congressionally  appropriated  fimds 
and  the  date  and  terms  of  their 
availability  for  calendar  year  2003  are 
not  yet  known. 

DATES:  See  Supplemental  Information 
section  for  grants  competition  dates. 
AOOftESSES:  Legal  Services 
Corporation — Competitive  Grants,  750 
First  Street  NE..  10th  Floor,  Washington. 
DC  20002-4250. 

FOR  FURTHER  MFOraiATKM  contact: 
Office  of  Program  Performance, 
competitive  grants  service  desk  by  fax  at 
1.877.378.9997,  by  e-mail  at 
competition@lsc.gov,  or  visit  the  LSC 
competition  website  at  http:// 
www.ain.lsc.gov. 

SUPPLEMENTARY  INFORMATK>N:  The 

Request  for  Proposals  (RFP)  is  available 
bom  http://www.ain.lsc.gov.  A  Notice  of 
Intent  to  Compete  is  required.  It  is  due 
by  5  p.m.  ET,  July  12,  2002.  Grant 
proposals  must  he  received  at  LSC  by  5 
p.m.  ET,  August  9,  2002.  LSC  is  seeking 
proposals  from  non-profit  organizations 
that  have  as  a  purpose  the  furnishing  of 
legal  assistance  to  eligible  clients,  and 
from  private  attorneys,  groups  of  private 
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attorneys  or  law  firms,  state  or  local 
governments,  and  substate  regional 
planning  and  coordination  agencies 
which  are  composed  of  substate  areas 
and  whose  governing  boards  are 
controlled  by  locally  elected  officials. 

The  RFP,  containing  the  grant 
application,  guidelines,  proposal 
content  requirements  and  specific 
selection  criteria,  is  available  at  http:// 
www.ain.lsc.gov.  Descriptions  of  the 
New  Jersey  service  areas  are  available  at 
http://www.ain.lsc.gov.  LSC  will  not  fax 
the  solicitation  package  to  interested 
parties. 

Issue  Date:  June  18.  2002. 
Michael  A.  Genz, 

Director,  Office  of  Program  Performance. 
[FR  Doc.  02-15836  Filed  6-21-02;  8:45  am) 
BH.UNO  COOe  70S(Mn-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Actlvitlea:  Submieelon  for  OMB 
Review;  Comment  Requeet 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collection 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  July  24,  2002  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Attn:  Ms.  J.  Zieher.  Desk  Officer 
for  NARA,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-837-1694  or 
fax  number  301-837-3213. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13).  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  this  information  collection 
on  April  8,  2002  (67  FR  16766  and 
16767).  No  comments  were  received. 
NARA  has  submitted  the  described 


information  collection  to  OMB  for 
approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Request  Pertaining  to  Military 
Records. 

OMB  number:  3095-0029. 

Agency  form  number:  SF  180. 

Type  of  review:  Regular. 

Affected  public:  Veterans,  their 
authorized  representatives,  state  and 
local  governments,  and  businesses. 

Estimated  number  of  respondents: 
552,500. 

Estimated  time  per  response:  5 
minutes. 

Frequency  of  response:  On  occasion 
(when  respondent  wishes  to  request 
information  from  a  military  personnel 
record). 

Estimated  total  annual  burden  hours: 
46,042  hours. 

Abstract:  In  accordance  with  rules 
issued  by  the  Department  of  Defense 
(DOD)  and  Department  of 
Transportation  (DOT,  US  Coast  Guard), 
the  National  Personnel  Records  Center 
(NPRC)  of  the  National  Archives  and 
Records  Administration  (NARA) 
administers  military  service  records  of 
veterans  after  discharge,  retirement,  and 
death.  When  veterans  and  other 
authorized  individuals  request 
information  fi'om  or  copies  of 
documents  in  military  service  records, 
they  must  provide  in  forms  or  in  letters 
certain  information  about  the  veteran 
and  the  nature  of  the  request.  Federal 
agencies,  military  departments, 
veterans,  veterans'  organizations,  and 
the  general  public  use  Standard  Forms 
(SF)  180,  Request  Pertaining  to  Military 
Records,  in  order  to  obtain  information 
from  military  service  records  stored  at 
NPRC.  The  authority  for  this 
information  collection  is  contained  in 
36  CFR  1228.168(b). 

Dated:  June  13,  2002. 
L.  Reynolds  Gaboon, 

Assistant  Archivist  for  Human  Resources  and 

Information  Services. 

(FR  Doc.  02-15783  Filed  6-21-02:  8:45  am] 

BILUNG  COOE  7S1S-01-P 


NUCLEAR  REGULATORY 
COMMISSION  . 

Advieory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  will  hold  a  meeting 
on  July  10-12,  2002,  in  Conference 
Room  T-2B3, 11545  Rockville  Pike. 
Rockville,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Register  on  Monday, 
November  26,  2001  (66  FR  59034). 

Wednesday,  July  10,  2002 

8:30  a.m.S:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  a.m.-lO  a.m.:  Pressurized 
Thermal  Shock  (PTS)  Reevaluation 
Project:  Risk  Acceptance  Criteria 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  risk  metrics  and 
associated  criteria  that  can  be  used  in 
reevaluating  the  technical  basis  of  the  ■ 
PTS  rule. 

10:15  a.m.-ll:15  a.m.:  Draft  Final 
Revision  1  to  Regulatory  Guide  1.174, 
"An  Approach  to  Using  Probabilistic 
Risk  Assessment  in  Risk-Informed 
Decisions  on  Plant-Specific  Changes  to 
the  Licensing  Basis,"  and  Associated 
Standard  Review  Plan  Chapter  19 
(Open) — The  Conmiittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  draft  final  revision  1  to 
Regulator}'  Guide  1.174  and  the 
associated  Standard  Review  Plan 
Chapter  19,  "Use  of  Probabilistic  Risk 
Assessment  in  Plant-Specific.  Risk- 
Informed  Decisionmaking:  General 
Guidance." 

11:15  a.m.-12:45  p.m.:  Discussion  of 
Topics:  for  Meeting  with  the  NRC 
Commissioners  (Open) — The  Committee 
will  discuss  topics  for  meeting  with  the 
NRC  Commissioners  on  July  10,  2002. 

2  p.m.-4  p.m.:  Meeting  with  the  NRC 
Commissioners  (Open) — The  Committee 
will  meet  with  the  NRC  Commissioners, 
Commissioners'  Conference  Room.  One 
White  Flint  North,  to  discuss  the 
following: 

•  Overview 

— Core  Power  Uprates  and  License 

Renewals 
— Future  Committee  Activities 

•  Advanced  Reactors 

•  Risk-Informing  Special  Treatment 
Requirements  of  10  CFR  Part  50 
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•  Pressurized  Thermal  Shock 
Technical  Basis  Reevaluation  Project 

4:15  p.m.-5:15  p.m.:  Risk-Informed 
Regulation  Implementation  Plan 
(Open)— The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  updated  version  of  the 
Risk-Informed  Regulation 
Implementation  Plan. 

5:30  p.m.-7:15  p.m.:  Proposed  ACRS 
Reports  (Open) — The  Committee  will 
discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 

Thunday,  |uly  11,  2002 

8:30  a.m.-8:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — ^The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  a.m.-lO  a.m.:  Advanced  Reactors 
Research  Plan  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  the  modifications 
and  updates  to  the  Advanced  Reactors 
Research  Plan. 

10:15  a.m.-12  Noon:  Overview  of  NRC 
Research  Activities  in  the  Seismic  Area 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  ongoing  and  proposed 
research  activities  as  well  as  new 
research  needs  in  the  seismic  area. 

1  p.m.-2:30  p.m.:  Development  of 
Review  Standard  for  Reviewing  Core 
Power  Uprate  Applications  (Open) — ^The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  development  of  a  "Review 
Standard"  for  use  in  future  reviews  of 
Core  Power  uprate  applications. 

2:45  p.m.-6  p.m.:  Proposed  ACRS 
Reports  (Open) — ^The  Committee  will 
discuss  proposed  ACRS  reports. 

Friday.  |uly  12, 2002 

8:30  a.m.-S:35  a.m.:  Opening  Remarks 
by  the  ACRS  Chairman  (Open>—The 
ACRS  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

8:35  a.m.-10:15  a.m.:  Application  of 
the  Probabilistic  Fracture  Mechanics 
Methodologies  to  Reactor  Vessel 
Integrity  Assessment  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  application  of  the 
probabilistic  fracture  mechanics 
methodologies  (including  the  FAVOR 
computer  code)  to  assess  reactor 
pressure  vessel  integrity. 


10:30  a.m.-2:30  p.m.:  Proposed  ACRS 
Reports  (Open) — llie  Committee  will 
discuss  proposed  ACRS  reports. 

2:45  p.m.-3:30  p.m.:  Future  ACRS 
Activities/Report  of  the  Planning  and 
Procedures  Subcommittee  (Open) — The 
Committee  will  discuss  the 
recommendations  of  the  Planning  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the 
full  Committee  during  future  meetings. 
Also,  it  will  hear  a  report  of  the 
Planning  and  Procedures  Subcommittee 
on  matters  related  to  the  conduct  of 
ACRS  business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS. 

3:30 p.m. -3 .45  p.m.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  the  responses 
from  the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports  and  letters.  The  EDO 
responses  are  expected  to  be  made 
available  to  the  Committee  prior  to  the 
meeting. 

3:45  p.m.-4:45  p.m.:  Format  and 
Content  of  the  2003  ACRS  Report  on  the 
NRC  Safety  Research  Program  (Open) — 
The  Committee  will  discuss  the  format, 
content,  schedule,  and  assignments  for 
the  2003  ACRS  report  to  the 
Commission  on  the  NRC  Safety 
Research  Program. 

5  p.m.S  p.m. :  Proposed  Papers  for 
the  Quadripartite  Meeting  (Open)— The 
Committee  will  discuss  proposed 
technical  papers  on  specific  topics  that 
will  be  presented  at  the  Quadripartite 
meeting  scheduled  to  be  held  on 
October  23-25,  2002,  in  Berlin. 
Germany. 

6  p.m.-€:30  p.m.:  Miscellaneous 
(Open) — ^The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
avail^ility  of  information  permit. 

PnM^ures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  3,  2001  (66  FR  50462).  In 
accordance  with  those  procediues,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Associate  Director  for  Technical 
Support  named  below  five  days  before 
the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  necessary  time  during  the 


meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  the  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by' contacting  the  Associate  Director 
prior  to  the  meeting.  In  view  of  the 
possibility  that  the  schedule  for  ACRS 
meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
the  Associate  Director  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements. 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Dr.  Sher 
Bahadiu,  Associate  Director  for 
Technical  Support,  (telephone  301- 
415-0138),  between  7:30  a.m.  and  4:15 
p.m.,  EDT. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  through  the  NRC  Public 
Document  Room  at  pdr^nrc.gpv,  or  by 
calling  the  PDR  at  1-800-397-4209,  or 
bora,  the  Publicly  Available  Records 
System  (PARS)  component  of  NRC's 
document  system  (ADAMS)  which  is 
accessible  from  the  NRC  Web  site  at 
http://www.nrc.gov/NRC/ADAMS/ 
index.html. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown,  ACRS  Audio  Visual  Technician 
(301-415-8066),  between  7:30  a.m.  and 
3:45  p.m.,  EDT,  at  least  10  days  before 
the  meeting  to  ensure  the  availability  of 
this  service.  Individuals  or 
organizations  requesting  this  service 
will  be  responsible  for  telephone  line 
charges  and  for  providing  the 
equipment  and  facilities  that  they  use  to 
establish  the  videoteleconferencing  link. 
The  availability  of 
videoteleconferencing  services  is  not 
guaranteed. 

Dated:  June  18,  2002. 
Andrew  L.  Bataa, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  02-15859  Filed  6-21-02;  8:45  am) 
SaiMQ  coot  TNO-OI-^ 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission 

DATES:  Weeks  of  June  24,  July  1,  8, 15, 

22,  29,  2002. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  June  24.  2002— Tentative 

Tuesday,  June  25.  2002 

1:55  p.m. — Affirmation  Session  (Public 
Meeting)  (If  needed) 

Wednesday.  June  26.  2002 

10:30  a.m. — All  Employees  Meeting 

(Public  Meeting) 
1:30  p.m. — All  Employees  Meeting 

(Public  Meeting) 

Week  of  July  1,  2002— Tentative 

Monday.  July  1.2002 

2  p.m. — Discussion  of  International 
Safeguards  Issues  (Closed — Ex.  9) 

Week  of  July  8.  2002— Tentative 

Wednesday.  July  10.  2002 

9:25  a.m. — Affirmation  Session  (Public 
Meeting)  (If  needed) 

9:30  a.m. — Briefing  on  License  Renewal 
Program  and  Power  Update  Review 
Activities  (Public  Meeting)  (Contacts: 
Noel  Dudley.  301-415-1154.  for 
license  renewal  program;  Mohammed 
Shuaibi.  301-415-2859.  for  power 
uprate  review  activities) 
This  meeting  will  be  webcast  live  at 

the  Web  address — http://www.nrc.gov 

2  p.m. — Meeting  with  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting)  (Contact: 
John  Larkins.  301-415-7360) 
This  meeting  will  be  webcast  live  at 

the  Web  address — 

http://www.nrc.gov 

Week  of  July  15,  2002— Tentative 
Thiu^sday,  July  18,  2002 

1:55  p.m. — Affirmation  Session  (Public 
Meeting)  (If  needed) 

Week  of  July  22,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  July  22,  2002. 

Week  of  July  29.  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  July  29,  2002. 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 


information:  David  Louis  Gamberoni  (301) 
415-1651. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/ schedule. html 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  June  19.  2002. 
Sandra  M.  Joosten, 

Executive  Assistant.  Office  of  the  Secretary. 
[FR  Doc.  02-16000  Filed  6-20-02:  2:41  pml 
8ILUNG  COO€  7S90-01-M 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Extension  of  a  Currently 
Approved  Collection:  0PM  Form  1300, 
Presidential  Management  Intern 
Program  Application 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13.  May  22.  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (0PM)  intends 
to  submit  a  request  to  the  Office  of 
Management  and  Budget  (OMB).  The 
OPM  is  requesting  OMB  to  approve  an 
extension  of  a  currently  approved 
collection  associated  with  the  OPM 
Form  1300,  Presidential  Management 
Intern  Program  Application.  Approval 
of  the  Presidential  Management  Intern 
Program  (PMI)  application  is  necessary 
to  facilitate  the  timely  nomination, 
selection  and  placement  of  Presidential 
Management  Intern  finalists  in  Federal 
agencies. 

The  OPM  Form  1300  has  been  in 
place  since  1996  and  no  additional 
collection  of  information  has  been 

added. 

Comments  are  particularly  invited  on: 
whether  this  information  is  necessary 
for  the  proper  performance  of  functions 
of  OPM,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 


on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  at  (202)  606- 
8358.  FAX  (202)  418-3251  or  e-mail  to 
mbtoomey@opm.gov.  Please  include 
your  mailing  address  with  your  request. 

DATES:  Comments  on  this  proposal 
should  be  received  within  sixty  (60) 
calendar  days  fit)m  the  date  of  this 
publication. 

ADDRESSES:  Send  or  deliver  comments 
to:  U.S.  Office  of  Personnel 
Management,  Employment  Service, 
ATTN:  Rob  Timmins,  1900  E  Street, 
NW.,  Room  1425,  Washington.  DC 
20415-9820.  E-mail: 
ratimmin@opm.gov. 

Office  of  Personnel  Management. 
Kay  Coles  lames. 

Director. 

[FR  Doc.  02-15805  Filed  6-21-02;  8:45  amj 

BILUNG  CODE  632S-3»-P 


UNITED  STATES  POSTAL  SERVICE 
BOARD  OF  GOVERNORS 

Sunshine  Act  Meeting 

TIMES  AND  DATES:  1  p.m.,  Monday.  July 

1,  2002;  8:30  a.m..  Tuesday.  July  2, 

2002. 

place:  Anchorage.  Alaska,  at  the  Hotel 

Captain  Cook.  4th  at  K  Street,  in  the 

Fore  Deck  Room,  Lobby  Level. 

STATUS:  July  1—1  p.m.  (Closed);  July  2— 

8:30  a.m.  (Open). 

MATTERS  TO  BE  CONSIDERED: 

Monday,  July  1 — 1  p.m.  (Closed) 

1.  Financial  Performance. 

2.  Strategic  Planning. 

3.  Personnel  Matters  and 
Compensation  Issues. 

Tuesday,  July  2 — 8:30  a.m.  (Open) 

1 .  Minutes  of  the  Previous  Meeting, 
June  3-4,  2002. 

2.  Remarks  of  the  Postmaster  General 
and  CEO. 

3.  Quarterly  Report  on  Financial 
Performance. 

4.  Quarterly  Report  on  Service 
Performance. 

Tuesday,  July  1—8:30  a.m.  (Open) 
[continued) 

5.  Report  on  the  Alaska  District. 

6.  Tentative  Agenda  for  the  August  5- 
6.  2002.  meeting  in  Washington.  DC. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  T.  Johnstone,  Secretary  of  the 
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Board.  U.S.  Postal  Service.  475  L'Enlant 
Plaza.  SW.,  Washington.  DC  20260- 
1000.  Telephone  (202)  268-4800. 

William  T.  luhnslone. 

Secretary. 

|FR  Doc.  02-16016  Filed  6-20-02:  2:35  pm) 
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SELECTIVE  SERVICE  SYSTEM 

Forms  Submitted  to  the  Office  of 
Management  and  Budget  for  Extension 
of  Clearance 

AGENCY:  Selective  Service  System. 
action:  Notice. 

I.  The  following  forms  have  been 
submitted  to  the  OfTice  of  Management 
and  Budget  (OMB)  for  extension  of 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35): 

SSS-2.  3AJkB.  3C 

Title:  The  Selective  Service  System 
Change  of  Information.  Correction/ 
Change  Form  and  Registration  Status 
Forms. 

Purpose:  To  insure  the  accuracy  and 
completeness  of  the  Selective  Service 
System  registration  data. 

Respondents:  Registrants  are  required 
to  report  changes  or  corrections  in  data 
submitted  on  SSS  Form  1 . 

Frequency:  When  changes  in  a 
registrant's  name  or  address  occur. 

Burden:  The  reporting  burden  is  two 
minutes  or  less  per  report. 

SSS-402 

Title:  Uncompensated  Registrar 
Appointment. 

Purpose:  Is  used  to  verify  the  official 
status  of  applicants  for  the  position  of 
Uncompensated  Registrars  and  to 
establish  authority  for  those  appointed 
to  perform  as  Selective  Service  System 
Registrars. 

Respondents:  United  States  citizens 
over  the  age  of  18. 

Frequency:  One-time. 

Burden:  The  reporting  burden  is  three 
minutes  or  less. 

II.  The  following  forms,  to  be  used 
only  in  the  event  that  inductions  into 
the  armed  services  are  resumed,  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for  the 
extension  of  clearance  in  compliance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35): 

SSS^ 

Title:  Registrant  Claim  Form. 

Purpose:  Form  is  used  to  submit  a 
claim  for  postponement  of  induction  or 
reclassification. 


Respondents:  Registrants  filing  claims 
for  either  postponement  or 
reclassification. 

Frequency:  One-time. 

Buiden:  The  reporting  burden  is  five 
minutes  or  less  per  individual. 

SSS-21 

Title:  Claim  Documentation  Form — 
Administrative. 

Purpose:  Is  used  to  document  those  . 
claims  for  reclassification  which  can  be 
approved  by  an  Area  Office  upon  the 
presentation  of  documentary  proof. 

Respondents:  Registrants  whose  past 
or  present  status  is  reason  for 
reclassification. 

Frequency:  One-time. 

Burden:  The  reporting  burden  is  ten 
minutes  or  less  per  individual. 

SSS-23 

Title:  Claim  Documentation  Form — 
Divinity  Student. 

Purpose:  Is  used  to  document  a  claim 
for  classification  as  a  divinity  student. 

Respondents:  Registrants  who  are 
divinity  students. 

Frequency:  One-time. 

Buiden:  The  reporting  burden  is  20 
minutes  or  less  per  individual. 

SSS-24 

Title:  Claim  Documentation  Form — 
Hardship  to  Dependents. 

Purpose:  Is  used  to  document  a  claim 
for  classification  on  the  basis  of  the 
hardship  induction  will  cause  a 
registrant's  dependent(s). 

Respondents:  Registrants  whose 
induction  will  cause  hardship  on  their 
dependent(8). 

Frequency:  This  form  is  normally  ' 
used  one-time. 

Burden:  The  reporting  burden  is  30 
minutes  or  less  per  individual. 

SSS-25 

Title:  Claim  Documentation  Form — 
Minister  of  Religion. 

Purpose:  Is  used  to  document  claims 
for  classification  as  a  regular  or  duly 
ordained  minister. 

Respondents:  Registrants  who  are 
regular  or  duly  ordained  ministers. 

Frequency:  One-time 

Buiden:  The  reporting  burden  is  20 
minutes  for  less  per  individual. 

sss-2e 

Title:  Claim  Documentation  Form — 
Alien  or  Dual  National. 

Purpose:  Is  used  to  document  a 
registrant's  claim  for  classification  as  an 
Alien,  Dual  National  or  Treaty  Alien. 

Respondents:  Registrants  who  wish  to 
be  classified  as  an  Alien.  Dual  National 
or  Treaty  Alien. 

Frequency:  One-time. 


Burden:  The  reporting  burden  is  20 
minutes  or  less  per  individual. 

SSS-27 

Title:  Claim  Documentation  Form — 
Postponement  of  Induction. 

Purpose:  Is  used  to  document  a  claim 
for  the  postponement  of  induction. 

Respondents:  Registrants  whose 
present  status  warrants  postponement  of 
induction. 

Frequency:  This  form  is  normally 
used  one-time. 

Burden:  The  reporting  biuden  is  ten 
minutes  or  less  per  individual. 

SSS-109 

Title:  Student  Certificate. 

Purpose:  Is  used  to  substantiate  a 
claim  for  postponement  of  induction 
because  the  subject  registrant  is  a 
student. 

Respondents:  Registrants  who  are 
attending  school  but  have  not 
graduated. 

Frequency:  This  certificate  is 
normally  used  one-time. 

Burden:  The  reporting  burden  is  six 
minutes  or  less  per  individual. 

SSS-130 

Title:  Application  by  Alien  for  Relief 
from  Training  and  Service  in  the  Armed 
Forces  of  the  United  States. 

Purpose:  Is  used  to  request  relief  &t)m 
training  and  service  based  on  being  a 
national  of  a  country  with  which  an 
applicable  treaty  is  in  effect,  i.e.,  "Treaty 
Alien." 

Respondents:  Those  registrants  who 
are  "Treaty  Aliens"  and  desire  not  to 
serve  in  the  Armed  Forces  of  the  United 
States. 

Frequency:  One-time. 

Burden:  The  reporting  burden  is  five 
minutes  or  less  per  individual. 

Copies  of  the  above  identified  forms 
can  be  obtained  upon  written  r^uest  to 
Selective  Service  System,  Reports 
Clearance  Officer,  1515  Wilson 
Boulevard,  Arlington,  Virginia  22209- 
2425. 

Written  comments  and 
recommendations  for  the  proposed 
extension  of  clearance  of  the  form(s) 
should  be  sent  within  60  days  of 
publication  of  this  notice  to  Selective 
Service  System,  Reports  Clearance 
Officer,  1515  Wilson  Boulevard, 
Arlington,  Virginia  22209-2425. 

A  copy  of  the  comments  should  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer,  Selective  Service  System.  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3235, 
Washington,  DC  20503. 
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Dated:  June  10.  2002. 
Lewis  C.  Brodsky, 
Deputy  Director. 

(PR  Doc.  02-15863  Filed  6-21-02;  8:45  am) 
MLUNG  COOE  8015-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
August  23,  2002. 
ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Joseph  F.  Sobota,  Assistant  Advocate, 
Office  of  Advocacy,  Small  Business 
Administration,  409  3rd  Street.  SW.. 
Suite  7800,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Sobota,  Assistant  Advocate, 
(202)  205-6952  or  Curtis  B.  Rich, 
Management  Analyst.  (202)  205-7030. 

SUPPLEMENTARY  INFORMATION: 

Title:  SBA  Office  of  Advocacy 
Veterans  Business  Ownership  Survey. 

Form  No:  N/A. 

Description  of  Respondents:  Three 
groups  will  be  surveyed:  the  general 
veteran  population,  veteran  business 
owners,  and  veterans  who  have  a 
service  connected  disability. 

Annual  Responses:,  1 ,600. 

Annual  Burden:  400. 

Jacqueline  White, 

Chief.  Administrative  Information  Branch. 
|FR  Doc.  02-15882  Filed  6-21-02;  8:45  am] 
BILUNO  COOE  a02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3422] 

State  of  Indiana;  Disaster  Loan  Areas 

As  a  result  of  the  President's  major 
disaster  declaration  on  June  13,  2002, 1 
find  that  Dubois,  Gibson,  Hamilton, 
Marion,  Martin,  Pike,  Posey,  and  Vigo 
Counties  in  the  State  of  Indiana 
constitute  a  disaster  area  due  to 


damages  caused  by  severe  storms, 
tornadoes  and  flooding  occurring  April 
28,  2002  through  June  7,  2002. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
August  12,  2002  and  for  economic 
injury  until  the  close  of  business  on 
March  13,  2003  at  the  address  listed 
below  or  other  locally  announced 
locations: 

U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One 
Baltimore  Place,  Suite  300,  Atlanta, 
GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  above  location:  Boone,  Clay, 
Clinton,  Crawford,  Daviess,  Greene, 
Hancock,  Hendricks,  Johnson,  Knox, 
Lawrence,  Madison,  Morgan,  Orange, 
Parke,  Perry,  Shelby,  Spencer,  Sullivan, 
Tipton,  Vanderburgh,  Vermillion,  and 
Warrick  in  the  State  of  Indiana;  Clark, 
Edgar,  Edwards,  Gallatin,  Wabash,  and 
White  Counties  in  the  State  of  Illinois; 
and  Henderson  and  Union  Counties  in 
the  Commonwealth  of  Kentucky. 

The  interest  rates  are: 


Percent 

For  Physical  Damage:' 

Homeowners  with  credit  avail- 

able elsewhere       

6.750 

Homeowners     without     credit 

available  elsewhere 

3.375 

Businesses  with  credit  available 

elsewhere  

7.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere         

3.500 

Others  (including  non-profit  or- 

'  ganizations)  with  credit  avail- 

able elsewhere            

6.375 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  available  elsewhere 

3.500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  342211.  For 
economic  injury  the  numbers  are 
9Q1400  for  Indiana;  9Q1500  for  Illinois; 
and  9Q1600  for  Kentucky. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  17,2002. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  02-15819  Filed  6-21-02:  8:45  am] 

BHUNO  COOE  ■02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disastw  «3423] 

State  of  Minnesota;  Disaster  Loan 
Areas 

As  a  result  of  the  President's  major 
disaster  declaration  on  June  14,  2002, 1 
find  that  Roseau  County  in  the  State  of 
Minnesota  constitutes  a  disaster  area 
.  due  to  damages  caused  by  severe 
storms,  flooding  and  tornadoes 
occurring  on  June  9,  2002  and 
continuing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  August  13,  2002  and  for 
economic  injury  imtil  the  close  of 
business  on  March  14,  2003  at  the 
address  listed  below  or  other  locally 
announced  locations: 

U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One 
Baltimore  Place,  Suite  300,  Atlanta, 
GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Beltrami, 
Kittson,  Lake  of  the  Woods,  and 
Marshall  in  the  State  of  Minnesota. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 

able elsewtiere  

6750 

Homeowners     without     cfedrt 

available  elsewtiere 

3.375 

Businesses  with  credit  available 

elsewhere 

7.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  

3.500 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere  « 

6.375 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural    cooperatives     witfKXrt 

credit  available  elsewhere 

3.500 

The  numbers  assigned  to  this  disaster 
are  342311  for  physical  damage  and 
9Q1700  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  lune  17.  2002. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  02-15814  Filed  6-21-02:  8:45  am] 

BILLING  COOC  •02S-01-P 
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[Dwtaralion  o(  DteMtar  «3413] 


I  of  MIseouri,  (Amendment  #3); 
OisMter  Loen  Arees 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  June  10, 
2002,  the  above-numbered  Declaration 
is  hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  April  24.  2002  and 
continuing  through  June  10.  2002. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
7.  2002,  and  for  loans  for  economic 
injury  the  deadline  is  February  10,  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  39008) 

Dated:  |une  13.  2002. 
Herbert  L.  MIIcImII, 

Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  02-15817  Filed  6-21-02:  8:45  am) 

Murno  COM  nas-oi-r 


SMALL  BUSINESS  ADMINISTRATION 
(DKlaration  of  DiMSter  «336e] 

Commonwealth  of  Virginia, 
(Amendment  #1);  Olaattar  Loan  Araaa 

The  above-numbered  declaration  is 
hereby  amended  to  extend  the  deadline 
for  filing  applications  for  physical 
damages  as  a  result  of  this  disaster  to 
September  30.  2002. 

The  deadline  for  filing  applications 
for  economic  injury  has  also  been 
amended  to  September  30.  2002.  All 
other  information  remains  the  same. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  |une  17.  2002. 

Heriwrt  L.  Mitchell. 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Dm:.  02-15816  Filed  6-21-02:  8:45  am) 

MLUNQ  COM  MM-ei-r 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Ecooomte  in|uty  Diaaafr 
#8013] 

State  of  Waehlngton;  Diaaeter  Loon 
Araaa 

San  luan  County  in  the  State  of 
Washington  constitutes  an  economic 
injury  disaster  area  as  a  result  of  a  fire 
in  downtown  Friday  Harbor  on  May  9. 
2002.  Eligible  small  businesses  and 
small  agricultural  cooperatives  without 


credit  available  elsewhere  may  file 
applications  for  economic  injury 
assistance  for  this  disaster  iintil  the 
close  of  business  on  March  14,  2003  at 
the  address  Usted  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  P.O.  Box  13795,  Sacramento, 
CA  95853-4795. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  3.5  percent. 

The  number  assigned  for  9conomic 
injury  for  this  disaster  is  9Q1300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  June  14.  2002. 
Hector  V.  Barrelo, 
Administrator. 
[FR  Doc.  02-15813  Filed  6-21-02:  8:45  am] 

MLUNQ  COM  aas-oi-F 


SMALL  BUSINESS  ADMINISTRATION 

EcofwmIc  Injury  DIaaater  Loana  aa  a 
Raault  of  tha  Saplsmbar  1 1 ,  2001 
Terrorlat  Atlacka 

ACTION:  Notice  of  Extension  of  . 
Application  Deadline. 

FOR  FURTHER  MFORHATION  CONTACT: 
George  Camp,  Supervisory  Program 
Analyst,  Office  of  Disaster  Assistance, 
202-205-6734. 

SUPPLEMENTARY  INFORMATION:  In 
response  to  the  President's  major 
disaster  declarations  with  respect  to  the 
World  Trade  Center  and  the  Pentagon 
and  the  widespread  economic  impact 
caused  by  the  terrorist  attacks  and  the 
related  Federal  actions  taken  directly 
thereafter,  the  SBA  revised  its  disaster 
loan  regulations  on  October  22,  2001. 
Under  the  revised  regulations,  SBA  can 
make  economic  injury  disaster  loans 
(EIDL)  to  eligible  small  business 
concerns  outside  the  declared  disaster 
areas  that  suffered  substantial  economic 
injury  as  a  direct  result  of  the 
destruction  of  the  World  Trade  Center 
or  the  damage  to  the  Pentagon  on 
September  11,  2001,  or  as  a  direct  result 
of  any  related  Federal  action  taken 
between  September  11,  2001  and 
October  22,  2001. 

As  authorized  by  13'CFR  123.605, 
SBA  is  extending  the  application 
deadline  for  good  cause.  SBA  is 
extending  the  deadline  to  make  it 
consistent  with  the  deadlines 
established  by  the  disaster  declarations 
made  as  a  result  of  the  September  11, 
2001  terrorist  attacks  on  the  World 
Trade  Center  and  the  Pentagon. 
Accordingly,  with  this  Notice,  the  SBA 
extends  the  filing  deadline  for  expanded 


economic  injiuy  disaster  loans  under 
this  disaster  program  from  May  22,  2002 
to  September  30,  2002. 

Applications  for  economic  injury 
disaster  loans  may  be  obtained  and  filed 
at  the  SBA  disaster  office  servicing  the 
applicant's  state. 

The  disaster  numbers  assigned  are: 

Anal 

Connecticut  9TCT.  District  of  Columbia 
9TDC.  Delaware  9TDE.  Maryland  9TMD. 
Maine  9TME.  Massachusetts  9TMA.  New 
Hampshire  9TNH.  New  jersey  9TNJ,  New 
York  9TNY.  Pennsylvania  9TPA.  Rhode 
Island  9TRI,  Virginia  9TVA.  Vermont 
9TVT.  West  Virginia  9TWV,  Puerto  Rico 
9TPR.  Virgin  Islands  9TVI 

Area  2 

Alabama  9TAL.  Florida  9TFL.  Georgia  9TGA. 
Illinois  gXIL.  Indiana  9TIN,  Kentucky 
9TKY.  Michigan  9TMI.  Minnesota  9tMN. 
Mississippi  9TMS.  North  Carolina  9TNC. 
Ohio  9TOH.  South  Carolina  9TSC. 
Tennessee  9TTN.  Wisconsin  9TWI 

Area  3 

Arkansas  9TAR.  Colorado  9TCO,  Iowa  9TIA, 
Kansas  9TKS.  Louisiana  9TLA,  Missouri 
9TMO.  Montana  9TMT.  North  Dakota 
9TND.  Nebraska  9TNE.  New  Mexico 
9TNM,  South  Dakota  9TSD,  Oklahoma 
9TOK.  Texas  9TTX.  Utah  9TUT.  Wyoming 
9TWY 

Area  4 

Alaska  9TAK.  Arizona  9TAZ.  California 
9TCA.  Hawaii  9THI.  Idaho  9TID,  Nevada 
9TNV.  Oregon  9TOR.  Washington  9TWA. 
American  Samoa  9TAS.  Federated  Slates  of 
Micronesia  9TFM.  Guam  9TGU.  Republic 
of  the  Marshall  Islands  9TMH. 
Commonwealth  of  Northern  Mariana 
Islands  9TMP  ^ 

The  interest  rate  for  eligible  small 
businesses  is  4  percent. 

Authority:  13  CFR  part  123.  subpart  G. 

Dated:  June  17.  2002. 
Herfaen  L.  Milcbell. 
Associate  Administrator  for  Disaster 
Assistance. 
IFR  Doc.  02-15818  Filed  6-21-02:  8:45  am) 

mUNO  COOC  MUS-01-» 


SOCIAL  SECURITY  ADMINISTRATION 

Modlflcationa  to  the  DIaabillty 
Determination  Procedurea;  Extenalon 
of  Teating  of  Some  DIaabillty  Radeaign 
Featurea 

AOENCY:  Social  Security  Administration 

(SSA) 

action:  Notice  of  the  extension  of  tests 

involving  modifications  to  the  disability 

determination  procedures. 

SUMMARY:  We  are  announcing  the 
extension  of  tests  involving 
modifications  to  our  disability 
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determination  procediures  that  we  are 
conducting  under  the  authority  of 
current  rules  codified  at  20  CFR  404.906 
and  416.1406.  These  rules  provide 
authority  to  test  several  modifications  to 
the  disability  determination  procedures 
that  we  normally  follow  in  adjudicating 
claims  for  disability  insurance  benefits 
under  title  11  of  the  Social  Security  Act 
(the  Act)  and  for  supplemental  security 
income  payments  based  On  disability 
under  title  XVI  of  the  Act.  We  have 
decided  to  extend  the  testing  of  two 
redesign  featiues  of  the  disability 
prototype  for  six  months  to  enable  us  to 
address  transition  issues. 
DATES:  We  are  extending  our  selection 
of  cases  to  be  included  in  these  tests 
from  June  28,  2002,  until  no  later  than 
December  30,  2002.  If  we  decide  to 
continue  selection  of  cases  for  these 
tests  beyond  this  date,  we  will  publish 
another  notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Candace  Skumik,  Disability  Process 
Redesign  Staff,  Office  of  Disability, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235-6401.  410-965-4636. 
SUPPLEMENTARY  INFORMATION:  Current 
regulations  at  20  CFR  404.906  and 
416.1406  authorize  us  to  test, 
individually,  or  in  any  combination, 
different  modifications  to  the  disability 
determination  procedures.  We  have 
conducted  several  tests  under  the 
authority  of  these  rules,  including  a 
prototype  that  incorporates  a  niimber  of 
modifications  to  the  disability 
determination  procedures  that  the  State 
agencies  use.  The  prototype  included 
three  redesign  features,  and  we  are 
extending  the  tests  of  two  of  those 
features:  the  use  of  a  single 
decisionmaker,  in  which  a  disability 
examiner  may  make  the  initial  disability 
determination  in  most  cases  without 
requiring  the  signature  of  a  medical 
consultant;  and  elimination  of  the 
reconsideration  level  of  review.  We  are 
not  extending  the  testing  of  the 
predecision  interview,  which  we  call  a 
claimant  conference. 

We  also  have  conducted  another  test 
involving  the  use  of  a  single 
decisionmaker  who  may  make  the 
initial  disability  determination  in  most 
cases  without  requiring  the  signature  of 
a  medical  consultant.  We  are  also 
extending  the  period  during  which  we 
will  select  cases  to  be  included  in  this 
test  of  the  single  decisionmaker  feature. 

Extension  of  Testing  of  Some  Disability 
Redesign  Features 

On  August  30, 1999,  we  published  in 
the  Federal  Register  a  notice 
annoimcing  a  prototype  that  would  test 


a  new  disability  claims  process  in  10 
States,  also  called  the  prototype  process 
(64  FR  47218).  On  December  23, 1999, 
we  published  a  notice  in  the  Federal 
Register  (65  FR  72134)  extending  the 
period  during  which  we  would  select 
cases  to  be  included  in  a  separate  test 
of  the  single  decisionmaker  feature.  In 
these  notices,  we  stated  that  selection  of 
cases  was  expected  to  be  concluded  on 
or  about  December  31,  2001.  We  also 
stated  that,  if  we  decided  to  continue 
the  tests  beyond  that  date,  we  would 
publish  another  notice  in  the  Federal 
Register.  On  December  28,  2001,  we 
published  a  notice  extending  selection 
of  cases  for  these  tests  until  no  later 
than  June  28,  2002  (66  FR  67347).  We 
also  stated  that,  if  we  decided  to 
continue  selection  of  cases  for  these 
tests  beyond  that  date,  we  would 
publish  another  notice  in  the  Federal 
Register.  We  have  decided  to  extend 
selection  of  cases  for  two  features  of  the 
prototype  process  (single  decisionmaker 
and  elimination  of  the  reconsideration 
step),  and  the  separate  test  of  single 
decisionmaker  beyond  June  28,  2002. 
We  expect  that  our  selection  of  cases  for 
these  tests  will  end  on  or  before 
December  30,  2002. 

This  extension  also  applies  to  the 
locations  in  the  State  of  New  York  that 
we  added  to  the  prototype  test  in  a 
notice  published  in  the  Federal  Register 
on  December  26,  2000  (65  FR  81553). 

Dated:  June  14.  2002. 
Martin  H.  Gerry, 

Deputy  Commissioner  for  Disability  and 
Income  Security  Programs. 
[FR  Doc.  02-15844  Filed  6-21-02;  8:45  am] 
BIUJNG  CODE  4191-02-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4052] 

Office  To  Monitor  and  ComtMt 
Trafficldng  in  Peraona  (G/TIP) 

Summary:  G/TIP  is  seeking  proposals 
from  qualified  U.S.  Organizations  and 
Institutions  including  Registered  Private 
Volxmtary  Organizations  (PVOs)  with 
the  requisite  capability  and  experience 
to  convene  a  world  summit  hosted  by 
the  State  Department  to  focus  world 
attention  and  resolve  on  the  plight  of 
persons,  especially  women  and 
children,  caught  in  commercial  sexual 
exploitation,  including  developing  a 
conference  support  management  plan, 
providing  logistics  support,  and 
disseminating  plenary  materials.  DOS 
intends  to  award  a  cooperative 
agreement  not  to  exceed  $1.8  million. 

Application  packages  are  due  July  22, 
2002  at  4  p.m.  EST. 


Interested  applicants  may  obtain 
detailed  application  instructions  from 
the  following  website: 
ivivw.sfate6uy.gov;  click  on  grant 
opportunities.  For  questions,  please 
contact  Linda  Gower,  Grants  Officer,  at 
(202)  776-8774  or  gowerlg@state.gov. 

Dated:  Iune21.2002. 
Nancy  Ely-Raphel, 
Director,  G/TlP,  Department  of  State. 
[FR  Doc.  02-15891  Filed  6-21-02;  8:45  am] 
BH.UNG  CODE  4710-17-U 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Fitneaa  Determination  of  Arizona 
Expreas  Airlinea,  Inc. 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  2002-6-7),  Docket  OST-01- 
10529. 

SUMMARY:  The  Department  of 
Transportation  is  proposing  to  find  that 
Arizona  Express  Airlines,  Inc.,  is  fit, 
willing,  and  able,  to  provide  commuter 
air  service  under  49  U.S.C.  41738. 
RESPONSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-01-10529  and  addressed  to  the 
Department  of  Transportation  Dockets. 
PL-401,  400  Seventh  Street,  SW.. 
Washington,  DC  20590,  and  should  be 
served  on  all  persons  listed  in 
Attachment  A  to  the  order.  Persons 
wishing  to  file  objections  should  do  so 
no  later  than  July  1 .  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Delores  King,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,(202)366-2343. 

Dated:  ]une  17.  2002. 
Read  C.  Van  De  Water, 

Assistant  Secretary  for  Aviation,  and 
International  Affairs. 

[FR  Doc.  02-15797  Filed  6-21-02;  8:45  am] 
BILUNG  CODE  4910-62-P 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Docket  No.  OST-2002-12170] 

Surface  Tranaportation 
Reauthorization 

AGENCY:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Notice;  request  for  comments. 
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SUMMARY:  As  a  means  of  outreach  to  the 
traveling  public  and  all  users  of  the 
nation's  surface  transportation  system, 
the  United  States  Department  of 
Transportation  will  establish  a  new 
surface  transportation  reauthorization 
page  on  the  world  wide  web  at  http:// 
www.dot.gov  and  will  make  available  a 
brochure  on  this  subject.  This  outreach 
through  the  web  page  and  the  brochure 
is  intended  to  stimulate  public  input 
and  comments  concerning  the 
Department's  proposal  for 
reauthorization  of  the  surface 
transportation  programs  which  will 
succeed  the  Transportation  Equity  Act 
for  the  21st  Century  (TEA-21)  which  is 
due  to  expire  at  the  end  of  September 
2003. 

The  web  page  and  the  brochure  are 
also  intended  to  provide  a  description  of 
the  Department's  approach  in  the 
reauthorization  of  TEA-21.  The 
principles  found  in  the  brochure  and 
web  page  represent  the  Department's 
current  approach  and  are  included  here 
as  a  means  of  stimulating  public 
comment,  and  are  not  intended  to  be 
exclusive  of  other  ideas.  The  web  page 
will  be  updated  regularly.  The  web  page 
will  also  serve  as  a  link  to  other 
transportation  related  web  sites. 

DATES:  Comments  may  be  submitted  at 
any  time  before  January  1.  2003. 

AOORCSSCS:  Comments  concerning  the 
reauthorization  of  TEA-21  are  strongly 
encouraged  in  electronic  form. 
Instructions  for  submitting  comments 
electronically  will  be  foimd  on  the  web 
page  at  http://www.dot.gov. 

Comments  may  also  be  submitted  in 
written  form  by  mailing  them  to  the 
Dockets  Management  System,  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001.  Comments  should  identify 
Docket  Number  OST-2002-12170. 

Due  to  the  expectation  of  large 
volumes  of  public  comments,  the 
Department  will  not  be  able  to  respond 
directly  to  individual  comments  in 
either  electronic  or  written  form.  All 
conunents  will,  however,  be  posted  to 
the  public  web  site  and  therefore  will  be 
available  for  viewing  by  the  general 
public.  The  comments  will  also  be 
compiled  and  reviewed  by  the 
Department.  Submitters  using  the 
electronic  form  may  choose  to  receive 
additional  TEA-21  information  in  the 
future. 

FOR  PUMTMCR  iiraRMATION  CONTACT:  1 
(800)  647-5527.  U.S.  Department  of 
Transportation  Docket  Services. 

8UPPLEMCNTARY  MFORMATION: 


BuUding  On  TEA-21— Core  Principles       DEPARTMENT  OF  TRANSPORTATION 

•  Assure  adequate  and  predictable 
funding  for  investment  in  the  Nation's 
transportation  system.  This  funding  can 
contribute  to  the  long-term  health  of  the 
economy  and.  by  enhancing  the 
mobility  of  people  and  goods,  promote 
greater  productivity  and  efficiency. 

•  Preserve  State  and  local  government 
funding  flexibility  to  allow  the  broadest 
application  of  funds  to  transportation 
solutions. 

•  Build  on  the  intermodal  approaches 
of  the  Intermodal  Surfece 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  and  TEA-21. 

•  Expand  and  improve  iimovative 
financing  programs  in  order  to 
encoiirage  greater  private  sector 
investment  in  the  transportation  system, 
and  examine  other  means  to  augment 
existing  trust  funds  and  revenue 
streams. 

•  Address  the  security  of  the  Nation's 
siuface  transportation  system. 

•  Make  substantial  improvements  in 
the  safety  of  the  Nation's  surface 
transportation  system.  It  is  not 
acceptable  that  the  Nation  suffers  41.000 
deaths  and  over  3  million  injuries 
annually  on  the  highway  system. 

•  Strengthen  the  efficiency  and 
integration  of  the  Nation's  system  of 
goods  movement  by  improving 
international  gateways  and  points  of 
intermodal  connection. 

•  Simplify  Federal  transportation 
programs  and  continue  efforts  to 
streamline  project  approval  and 
implementation. 

•  Develop  the  data  and  analyses 
critical  to  sound  transportation  decision 
making. 

•  Foster  intelligent  transportation 
systems  as  a  means  to  improve  safety, 
reduce  congestion  and  protect  the 
environment. 

•  Improve  on  the  performance  of  the 
entire  transportation  system  through 
better  planning,  management, 
construction,  operations,  asset 
management,  maintenance  and 
construction. 

•  Increase  accessibility  to 
transportation  so  that  all  Americans  can 
enjoy  its  benefits. 

•  Ensure  an  efficient  infrastructure 
wiiile  retaining  environmental 
protections  that  enhance  our  quality  of 
life. 


Issued  in  Washington  DC  on  lune  18.  2002. 
Sean  B.  O'Hollaren, 

Assistant  Secretary  for  Governmental  Affairs. 
[PR  Doc.  02-15803  Filed  6-21-02;  8:45  am] 
I  COOl  4S10-M-P 


Coast  Guard 

[USCa-2000-8229] 

Notico  Of  the  Record  of  Decision  for 
tlM  Intsgratsd  Dsspwater  System 
Proiect 

agency:  U.S.  Coast  Guard,  DOT. 
action:  Notice;  record  of  decision. 

summary:  This  notice  advises  the  public 
of  the  U.S.  Coast  Guard's  Record  of 
Decision  for  the  Integrated  Deepwater 
System  Project.  The  full  text  of  the 
Record  of  Decision  is  included  below 
under  SUPPlfMENTARY  INFORMATION. 

ADDRESSES:  The  Department  of 
Transportation  Docket  Management 
Facility  maintains  the  public  docket  for 
the  Integrated  Deepwater  System  Project 
Progranmiatic  Environmental  Impact 
Statement.  The  Record  of  Decision  will 
become  part  of  this  docket  and  will  be 
available  along  with  the  Final 
Programmatic  Environmental  Impact 
Statement  for  inspection  or  copying  at 
Room  PL-401,  located  on  the  Plaza 
Level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  for 
Federal  holidays.  You  may  also  view 
this  docket,  including  this  record  of 
decision,  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  R«FORMATION  CONTACT:  If 

you  have  questions  on  the  Record  of 
Decision,  die  Final  Programmatic 
Environmental  Impact  Statement,  or  the 
Integrated  Deepwater  System,  call  LCDR 
Eric  Johnson,  Deepwater  Environmental 
Planner,  by  telephone  at  202-267-1665 
or  by  e-mail  at 

ejohnson&comdt. uscg.mil  or  read  the 
Coast  Guard's  Deepwater  EIS  Web  page 
at  http://www.deepwatereis.cpm/.  If  you 
have  questions  on  viewing  material  on 
the  docket,  call  Dorothy  Beard,  Chief, 
Dockets,  Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  has  issued  its  Record  of  Decision 
for  the  Integrated  Deepwater  System 
Project.  The  full  text  of  the  Record  of 
Decision  follows: 

U.S.  Coast  Guard, 
Record  of  Decision 

The  United  States  Coast  Guard  has 
published  a  Final  Programmatic 
Environmental  Impact  Statement  (PEIS) 
on  the  following  project: 
Integrated  Deepwater  System  Project 
Nation-wide 
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Purpose  and  Need 

Most  of  the  U.S.  Coast  Guard's 
mandated  missions  involve  Deepwater 
operations.  Deepwater  operations  are 
generally  defined  as  those  that  require 
an  extended  on-scene  presence,  long 
transit  times  to  reach  the  operating  area, 
and/or  the  forward  deployment  of 
forces.  The  existing  system  of 
Deepwater  assets  has  excessive 
operating  and  maintenance  costs  and 
lacks  essential  capabilities  in  speed, 
sensors,  and  interoperability,  that  limit 
overall  Deepwater  mission  effectiveness 
and  efficiency.  Moreover,  most  of  these 
assets  will  reach  the  end  of  their 
economically  useful  lives  within  the 
next  10  years  (block  obsolescence).  The 
Coast  Guard's  fleet  of  medium  and  high 
endurance  cutters  are  older  than  36  of 
the  world's  39  major  naval  fleets.  This 
comes  at  a  time  when  the  demand  on 
Deepwater  missions  is  steadily 
increasing.  The  most  recent  increase  in 
demand  is  in  the  area  of  homeland 
security.  The  need  to  defend  our 
coimtry  against  terrorism  and  rogue 
nations'  hostilities  has  put  a  very  large 
demand  on  the  Coast  Guard's  limited 
resources.  To  address  these  issues,  the 
Coast  Guard  is  proposing  to  acquire  an 
integrated  system  of  new  and/or 
modernized  surface  and  air  assets  and 
logistics,  communication,  and  sensor 
systems.  This  system  of  systems  is 
designed  to  maximize  operational 
effectiveness  at  the  lowest  possible  cost 
to  the  taxpayer.  It  will  minimize  total 
ownership  costs  because  new 
equipment  is  not  as  expensive  to  staff, 
operate  and  maintain.  It  will  facilitate 
readiness.  It  will  increase 
interoperability  of  assets  among 
different  mission  areas  and  geographic 
districts.  It  will  minimize  disposal  costs 
by  utilizing  more  environmentally 
fiiendly  components. 

Alternatives  Examined 

No-Action  Alternative:  The  Coast 
Guard  would  continue  to  operate 
existing  assets,  performing  periodic 
upgrades  to  those  assets  until  the  end  of 
their  service  lives.  The  Coast  Guard 
would  continue  to  replace  assets  on  an 
asset-by-asset  basis,  as  is  traditionally 
done.  One  of  the  major  problems  with 
this  alternative  is  that  the  Coast  Guard 
would  not  have  an  integrated  system; 
thus  assets  would  not  be  able  to 
communicate  in  real  time,  they  would 
operate  at  different  levels  of  efficiency 
(resulting  in  decreased  efficiency 
throughout  the  system)  and  their 
maintenance  costs  would  be  higher. 

Action  Alternative:  The  Coast  Guard 
would  replace  the  existing  collection  of 
Deepwater  assets  with  a  system  of 


integrated  new  assets.  The  new  system 
of  assets  would  be  designed  to  work 
together  to  deliver  maximum 
operational  effectiveness  for  the  lowest 
possible  total  ownership  cost.  The  Coast 
Guard  would  continue  to  operate 
existing  assets  for  as  long  as  they  can 
contribute  to  the  maximum  operational 
effectiveness/lowest  total  ownership 
cost  concept. 

Environmental  Consequences 

Environmental  consequences  of  the 
Action  Alternative  would,  in  general, 
have  a  net  minor  to  moderate  beneficial 
impact  on  most  resource  areas.  Specific 
impacts  would  vary  across  specific 
resources  and  regions;  however,  the 
overall  collective  effect  would  be  better 
for  the  environment  than  the  No  Action 
Alternative.  This  is  primarily  due  to  the 
fact  that  the  Action  Alternative  provides 
an  efficient  and  integrated  system  of 
assets  that  would  provide  shorter 
response  times  and  increased  levels  of 
protection  for  biological  resources  over 
the  No  Action  Alternative.  All  current 
policies  and  guidelines  designed  to 
safeguard  the  environment  from  Coast 
Guard  operations  will  continue  under 
the  Action  Alternative. 

Decision 

The  decision  is  the  Action  Alternative 
because  it  best  meets  the  Coast  Guard's 
mission  needs  in  the  21st  Century. 

Environmentally  Preferable  AltematiTe 

The  environmentally  preferable 
alternative  is  the  Action  Alternative 
because  it  provides  an  efficient  and 
integrated  system  of  assets  that  would 
provide  shorter  response  times  and 
increased  levels  of  protection  for 
biological  resources  over  the  No  Action 
Alternative. 

Relevant  Decision  Factors 

The  following  are  the  economic, 
technical,  USCG  statutory  missions, 
national  policy  considerations  that  were 
weighed  in  reaching  my  decision. 

Economic:  From  an  economic 
standpoint,  the  Action  Alternative  is 
less  expensive  in  the  long-term.  Toward 
the  end  of  an  asset's  economic  service 
life,  it  is  generally  more  prohibitive  to 
maintain  that  asset  than  replace  it.  As 
time  progresses,  maintenance  costs  will 
escalate,  resulting  in  the  inefficient  use 
of  resources.  Newer  assets,  with  more 
environmentally  friendly  components 
will  cost  less  to  dispose  of  at  the  end  of 
their  service  life. 

Technical:  From  a  technical 
standpoint,  the  Action  Alternative  will 
result  in  a  modern  system  of  systems 
with  increased  interoperability  and 
efficiency  and  effectiveness  in  carrying 


out  mandated  missions.  Due  to  size, 
weight,  age  and  power  concerns, 
existing  assets  caimot  fully  capture  the 
benefits  of  changes  in  technology.  The 
Action  Alternative  will  resolve  these 
problems.  Many  manufacturers  have 
cancelled  production  and  support  for 
the  equipment  on  existing  assets.  The 
Action  Alternative  will  also  resolve 
these  problems. 

USCG  Statutory  Missions:  The  Coast 
Guard  must  maintain  mission 
effectiveness  in  all  14  of  the  currently 
mandated  Deepwater  missions.  Studies 
by  the  Office  of  Naval  Intelligence  and 
others  foresee  global  events,  such  as  the 
doubling  world  population,  the 
continued  decline  in  marine  fisheries, 
the  end  of  the  Cold  War  and  the 
associated  rise  in  ethnic  and  cultural 
conflicts  worldwide,  and  the  tripling  of 
international  conunerce,  as  greatly 
increasing  the  nation's  reliance  on  the 
Coast  Guard.  In  addition,  increases  in 
the  numbers  of  cruise  ships  and 
recreational  boats  will  create  more 
requirements  for  Coast  Guard  services. 
These  increases  in  demand  have 
required  the  Coast  Guard  to  increase  its 
efforts  toward  environmental  and  living 
marine  resources  protection,  illegal 
immigration,  and  drug  smuggling,  and 
vessel  inspection.  The  Action 
Alternative  will  help  to  support  these 
increased  demands. 

National  Policy  Considerations:  One 
of  the  14  mandated  Coast  Guard 
Deepwater  missions  is  National  Defense. 
In  addition,  the  most  recent  increase  in 
demand  in  the  area  of  homeland 
security  has  increased  the  demand  on 
the  Coast  Guard's  limited  resources. 
Homeland  security  initiatives  have  also 
increased  the  demand  for  international 
operations,  either  individually  or  jointly 
with  other  armed  forces.  The  Action 
Alternative  will  help  to  support  these 
increased  demands. 

Mitigation 

On  a  programmatic  level,  all  practical 
means  to  avoid  or  minimize 
environmental  harm  from  the  selected 
alternative  have  been  adopted.  This  is 
due  primarily  to  the  three 
environmental  requirements  placed  on 
the  competing  industry  teams  in  the 
System  Performance  Specification. 
These  were:  (1)  Minimize  the  negative 
impact  on  the  environment:  (2)  meet 
current  and  projected  international, 
federal,  state  and  local  environmental 
regulations  throughout  its  life  cycle;  and 
(3)  minimize  energy  consumption  for  all 
Deepwater  assets.  Environmental  harm 
will  be  avoided  or  minimized  during 
design,  construction,  deployment, 
operation  and  disposal  of  Deepwater 
assets  by  the  actions  of  the 
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Environmental  Protection  Working 
Group  as  described  in  section  2.2.1  of 
the  Programmatic  EIS.  The  Coast  Guard 
also  stated  in  the  Programmatic  EIS  that 
all  Coast  Guard  regulations  concerning 
environmental  protection  will  remain  in 
force  for  the  Integrated  Deepwater 
System. 

Because  of  the  broad,  programmatic 
nature  of  the  Integrated  Deepwater 
System  Project  Programmatic  EIS.  it  is 
not  currently  possible  to  state 
emphatically  that  all  practical  means  of 
avoiding  or  minimizing  environmental 
harm  have  been  adopted  at  the  site- 
specific  level.  However,  as  a  means  to 
avoid  or  minimize  environmental  harm 
at  the  site-specific  level,  the  Coast 
Guard  has  stated  in  thie  Programmatic 
EIS  and  restates  here  that  follow-on 
NEPA  docimientation  will  address  site- 
specific  issues  including  potential 
mitigation  measures.  This  tiered 
documentation  will  be  completed  on  a 
level  as  comprehensive  as  possible 
while  remaining  commensurate  with 
Coast  Guard  decisions  being  made. 

In  reaching  my  decision  on  the  U.S. 
Coast  Guard's  proposed  action,  I  have 
considered  the  information  contained  in 
the  Integrated  Deepwater  System  Project 
Programmatic  EIS  on  the  potential  for 
environmental  impacts. 

Dated:  |une  18.  2002. 
Robert  S.  Horowitz, 

Director  of  Finance  and  Procurement,  U.S. 
Coast  Guard. 

[FR  Doc.  02-15892  Filed  &-21-02:  8:45  am) 
■UMO  COM  4*10-1S-# 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aging  Transport  Syalam  Rulamaidng 
Advisory  Cuniiiilllss  MssUng 

AOBNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee  (ATSRAC). 
DATES:  The  FAA  will  hold  the  meeting 
on  July  9, 10,  and  11.  2002.  from  9:00 
a.m.  to  5:00  p.m.  on  the  9th  and  10th 
and  &t>m  8:30  a.m.  to  3:30  p.m.  on  the 
11th. 

ADDRESSES:  On  July  9th  and  10th  the 
meeting  will  be  held  at  the  Federal 
Aviation  Administration,  MacCracken 
Room,  800  Independence  Avenue, 
Washington,  DC  20591.  Only  July  11th 
the  meeting  will  be  held  at  the  Boeing 
Company,  1200  Wilson  Blvd.,  Rosslyn, 
Virginia. 


FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Stroman,  Office  of  Rulemaking, 
ARM-208.  FAA,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone  (202)  267-7470;  fax  (202) 
267-5075;  or  e-mail 
shirley.stroman@faa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  a  meeting  of  the  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee,  which  will  be 
held  at  the  Federal  Aviation 
Administration,  MacCracken  Room,  800 
Independence  Avenue.  Washington,  DC 
20591  on  July  9  and  10.  2002,  and  at  the 
Boeing  Company,  1200  Wilson  Blvd., 
Rosslyn,  Virginia  on  July  11th. 

The  agenda  topics  for  meeting  will 
include  the  following: 

1.  Presentation  of  Draft  Final  Reports 
From  the  Following  Harmonization 
Working  Groups: 

•  Wire  System  Certification 
Requirements 

•  Standard  Wire  Practice  Mapual 

•  Enhanced  Training  Program  for 
Wire  Systems 

•  Enhanced  Maintenance  Criteria  for 
Systems 

2.  Status  Report  on  Small  Transport 
Airplane  Harmonization  Working 
Group 

3.  Update  on  the  Enhanced 
Airworthiness  Programs  for  Airplane 
Systems  (EAPAS)  Plan 

4.  Status  of  FAA's  Research  and 
Development  Program  on  Aging 
Systems 

5.  Intrusive  Inspection  Recommendation 
Status 

Meeting  attendance  is  open  to  the 
public.  However,  space  will  be  limited 
by  the  size  of  the  available  meeting 
room.  The  FAA  will  provide 
teleconference  services  to  individuals 
who  wish  to  participate  by  telephone 
and  who  submit  their  requests  before 
June  28th.  If  you  use  the  teleconference 
service  from  within  the  Washington,  DC 
metropolitan  calling  area,  the  call  would 
be  considered  local.  However,  callers 
from  outside  thi^  calling  area  will  be 
responsible  for  paying  long-distance 
charges.  In  addition  to  teleconferencing 
services,  we  will  provide  sign  and  oral 
interpretation,  as  well  as  a  listening 
device  if  requests  are  made  within  7 
calendar  days  before  the  meeting.  You 
may  arrange  for  these  services  by 
contacting  the  person  listed  imder  the 

FOR  FURTHER  INFORMATION  CONTACT 
heading  of  this  notice. 
.  The  public  may  present  written 
statements  to  the  Committee  by 
providing  20  copies  of  the  Committee's 
Executive  Director  or  by  bringing  the 
copies  to  the  meeting.  Public  statements 
will  only  be  considered  if  time  permits. 


Issued  in  Washington,  on  June  14.  2002. 
Anthony  F.  Fazio. 
Director,  Office  of  Rulemaking. 
[FR  Doc.  02-15780  Filed  6-18-02;  4:55  pml 
BNJJNO  COOC  4»10-1»-ll 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
02-04-C-OO-TLH  To  Impoae  and  Uee 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Tallahassee  Regional 
Airport,  Taiiahaaaee,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  These  corrections  revise 
information  from  the  previously 
published  notice.  In  the  notice 
appearing  on  pages  18671  and  18672  in 
the  issue  of  Tuesday.  April  16.  2002 
(Volume  67,  Number  73)  under 
SUPPlfMENTARY  INFORMATION  in  the  first 
column,  in  the  15th  line,  the  date  the 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  should  read,"  August  15,  2002". 
Also,  under  SUPPLEMENTARY 
INFORMATION,  in  the  first  column,  in  the    ^ 
21st  Une,  the  Proposed  charge 
expiration  date  should  read,  "October  1, 
2007".  Finally,  under  SUPPLEMENTARY 
INFORMATION,  in  the  first  column,  in  the 
24th  line,  the  Total  estimated  PFC 
revenue  should  read.  "$10,072,057". 
DATES:  Comments  must  be  received  on 
or  before  July  24.  2002. 

ADDRESSES:  Comments  on  this  ; 

application  may  be  mailed  or  delivered 
in  tripUcate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office.  Suite  400.  5950  Hazeltine 
National  Drive.  Orlando.  Florida  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Kenneth 
Austin,  Airport  Director  of  the  City  of 
Tallahassee  at  the  following  address: 
Tallahassee  Regional  Airport,  3300 
Capital  Circle,  SW.,  Suite  1,  Tallahassee, 
Florida  32310. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Tallahassee  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bill  Farris.  Program  Manager.  Orlando 
Airports  District  Office.  Suite  400,  5950 
Hazeltine  National  Drive,  Orlando 
Florida,  32822,  (407)  812-6331, 
extension  25.  "rhe  application  may  be 
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reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  On  May 
16,  2002.  the  City  of  Tallahassee 
submitted  a  revised  application  to 
correct  a  mathematical  discrepancy  in 
total  estimated  PFC  revenue  and  to 
change  the  proposed  charge  expiration 
date  in  the  application  the  FAA  found 
substantially  complete  on  April  2.  2002. 
On  June  11.  2002,  the  City  of 
Tallahassee  submitted  a  letter 
requesting  that  the  no  later  than  date  of 
July  16.  2002  for  the  FAA  to  approve  or 
disapprove  the  application,  in  whole  or 
part,  be  extended  to  August  15.  2002. 

Issued  in  Orlando.  Florida,  on  June  12, 
2002. 

W.  Dean  Stringer, 
Manager,  Airports  District  Office. 
(FR  Doc.  02-15801  Filed  6-21-02;  8:45  am) 
BILLING  CODE  4910-19-M 


DEPARTIMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  Number  FRA-2002-12175 

Applicant:  CSX  Transportation. 

Incorporated,  Mr.  Eric  G.  Peterson. 

Assistant  Chief  Engineer,  Signal 

Design  and  Construction,  4901  Belfort 

Road,  Suite  130  (S/C  J-370), 

Jacksonville,  Florida  32256. 

CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  signal  systems,  on 
three  segments  of  the  Baltimore  Service 
Lane,  Badtimore  Terminal  Subdivision, 
near,  Baltimore,  Maryland,  consisting  of 
the  following: 

1.  Elimination  of  the  present 
automatic  block  signal  (ABS)  Rules  243- 
246  which  are  in  effect  for  westward 
movements  on  the  South  Baltimore 
Industrial  Track  between  Westport  and 
Carroll,  on  the  South  Baltimore  Branch, 
and  conversion  of  the  method  of 
operation  to  Rule  105  (Other  than  main 
track)  and  Rule  46  (Operating  Speeds  on 
other  than  main  tracks). 

2.  Elimination  of  the  present  traffic 
control  system  (TCS)  Rules  265-272 


which  are  in  effect  on  the  Mt.  Winans 
No.  11  Track,  and  conversion  of  the 
method  of  operation  to  Rules  105  and 
46. 

3.  Elimination  of  the  present  ABS 
current  of  traffic  Rule  D-251  and  Yard 
Limit  Rule  93  which  are  in  effect 
between  Westport,  milepost  BRNO.  5  and 
Mt.  Winans  Yard  Limits,  milepost 
BAS0.5,  and  conversion  of  the  method 
of  operation  to  Rules  105  and  46. 

The  reason  given  for  the  proposed 
changes  is  that  traffic  density  does  not 
warrant  retention  of  the  signal  systems 
through  these  track  segments. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  niunber  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  Pl-401, 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level),  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  June  13, 
2002. 
Grady  C.  Colhen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[PR  Doc.  02-15802  Filed  6-21-02;  8:45  amj 
BILUNG  COOE  4910-06-^ 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  IMotor  Veiilcle  Recall  Petition. 
RP01-001 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for  a  hearing 
on  the  adequacy  of  recall  notification. 

summary:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  to  NHTSA  under  49  U.S.C. 
30162,  requesting  that  the  agency  hold 
a  Public  Hearing  to  determine  whether 
General  Motors  Corporation  (GM)  has 
reasonably  met  its  obligation  to  notify 
owners  of  NHTSA  Safety  Recall  No. 
OOV-189.  The  petition  is  identified  as 
RPOl-001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jonathan  White,  Office  of  Defects 
Investigation  (ODI).  NHTSA.  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  Telephone:  (202)  366-5226. 
SUPPLEMENTARY  INFORMATION:  Mr. 
Franklin  Walter  Long,  Jr.,  of  Detroit.  MI, 
submitted  a  petition  to  NHTSA  by 
facsimile  dated  October  24.  2001. 
requesting  that  the  agency  hold  a  Public 
Hearing  to  determine  whether  GM  has 
reasonably  met  its  obligation  to  notify 
him  of  NHTSA  Safety  Recall  No.  OOV- 
189  with  respect  to  his  model  year  1991 
Oldsmobile  Cutlass  Supreme.  The 
petitioner  alleges  that  GM  did  not  notify 
him  of  NHTSA  Safety  Recall  No.  OOV- 
189. 

ODI  has  reviewed  its  records  for  this 
recall,  which  involved  more  than 
700,000  vehicles,  and  no  other 
individuals  have  expressed  any 
concerns  to  NHTSA  regarding 
notification.  When  a  motor  vehicle 
manufacturer  conducts  a  safety  recall,  it 
is  required  by  49  U.S.C.  30119  to  use  its 
records  and  State  motor  vehicle  records 
to  identify  owners  of  the  vehicles 
covered  by  the  recall.  According  to 
records  provided  by  GM,  Northern 
Michigan  Loan.  Inc..  was  notified  of  this 
recall  on  September  28,  2000.  That 
entity  apparently  was  identified  as  the 
registered  owner  of  the  vehicle  at  that 
time.  Subsequently,  Mr.  Long  was 
mailed  an  owner  notification  with 
respect  to  this  recall  on  March  8,  2002. 
Furthermore,  GM  has  advised  NHTSA 
that  it  has  taken  steps  to  buy  back  the 
petitioner's  vehicle. 

In  view  of  the  foregoing,  it  is  unlikely 
that  NHTSA  would  issue  an  order  to 
GM  regarding  the  adequacy  of  the 
notification  under  this  recallfollowing 
a  hearing  such  as  the  one  the  petitioner 
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requested.  Therefore,  in  view  of  the 
need  to  allocate  and  prioritize  NHTSA's 
limited  resources  to  best  accomplish  the 
agency's  safety  mission,  the  petition  is 
denied. 

Authority:  49  U.S.C.  30162(d):  delegations 
of  authority  at  CFR  1.50  and  501.8. 

Ksued  on:  |une  18.  2002. 
Kenneth  N.  Weinstein. 
Associate  Administrator  for  Safety 
Assurance. 
|FR  Doc.  02-15798  Filed  6-21-02;  8:45  am] 

MCUNQ  COM  4910-S9-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Die——  Not  AMOclatMl  WItti 
Exposure  to  Certain  Harblckia  Agents 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 


(:  As  required  by  law.  the 
Department  of  Veterans  Affairs  (VA) 
hereby  gives  notice  that  the  Secretary  of 
Veterans  Affairs,  under  the  authority 
granted  by  the  Agent  Orange  Act  of 
1991.  has  determined  that  a 

E resumption  of  service  connection 
ased  on  exposure  to  herbicides  used  in 
the  Republic  of  Vietnam  during  the 
Vietnam  Era  is  not  warranted  for  the 
following  conditions:  Hepatobiliary 
cancers,  nasal  and  nasopharyngeal 
cancer,  bone  cancers,  breast  cancer, 
cancers  of  the  female  reproductive 
system,  urinary  bladder  cancer,  renal 
cancer,  testicular  cancer,  leukemia, 
reproductive  effects  (abnormal  sperm 
parameters  and  infertility),  Parkinson's 
disease,  chronic  persistent  peripheral 
neuropathy,  lipid  and  lipoprotein 
disorders,  gastrointestinal  and  digestive 
disease  (other  than  diabetes  mellitus), 
immune  system  disorders,  circulatory 
disorders,  respiratory  disorders  (other 
than  (ftertain  respiratory  cancers),  skin 
cancer,  cognitive  and  neuropsychiatric 
effects,  gastrointestinal  tract  tumors, 
brain  tumors,  amyloidosis,  and  any 
other  condition  for  which  the  Secretary 
has  not  specifically  determined  a 
presumption  of  service  connection  is 
warranted. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset,  Jr.,  Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  810 
Vermont  Avenue.  NW..  Washington.  DC 
20420.  telephone  (202)  273-7213. 
SUPFUMENTARY  MFORMATION:  Section  3 
of  the  Agent  Orange  Act  of  1991 .  Public 
Law  102-4. 105  Stat.  11,  directed  the 
Secretary  to  seek  to  enter  into  an 
agreement  with  the  National  Academy 
of  Sciences  (NAS)  to  review  and 


summarize  the  scientific  evidence 
concerning  the  association  between 
exposure  to  herbicides  used  in  support 
of  military  operations  in  the  Republic  of 
Vietnam  during  the  Vietnam  Era  and 
each  disease  suspected  to  be  associated 
with  such  exposure.  Congress  mandated 
that  NAS  determine,  to  the  extent 
possible:  (1)  Whether  there  is  a 
statistical  association  between  the 
suspect  diseases  and  herbicide 
exposure,  taking  into  account  the 
strength  of  the  scientific  evidence  and 
the  appropriateness  of  the  methods  used 
to  detect  the  association;  (2)  the 
increased  risk  of  disease  among 
individuals  exposed  to  herbicides 
during  service  in  the  Republic  of 
Vietnam  during  the  Vietnam  Era;  and  (3) 
whether  there  is  a  plausible  biological 
mechanism  or  other  evidence  of  a  causal 
relationship  between  herbicide 
exposure  and  the  suspect  disease. 
Section  3  of  Public  Law  102-4  also 
required  that  NAS  submit  reports  on  its 
activities  every  two  years  (as  measured 
fi^m  the  date  of  the  first  report)  for  a 
ten-year  period. 

Section  2  of  Public  Law  102-4 
provides  that  whenever  the  Secretary 
determines,  based  on  sound  medical 
and  scientific  evidence,  that  a  positive 
association  (i.e..  the  credible  evidence 
for  the  association  is  equal  to  or 
outweighs  the  credible  evidence  against 
the  association)  exists  between  exposure 
of  humans  to  an  herbicide  agent  (i.e..  a 
chemical  in  an  herbicide  used  in 
support  of  the  United  States  and  allied 
military  operations  in  the  Republic  of 
Vietnam  during  the  Vietnam  Era)  and  a 
disease,  the  Secretary  vdll  publish 
regulations  establishing  presumptive 
service  connection  for  that  disease.  If 
the  Secretary  determines  that  a 
presimiption  of  service  connection  is 
not  warranted,  he  is  to  publish  a  notice 
of  that  determination,  including  an 
explanation  of  the  scientific  basis  for 
that  determination.  The  Secretary's 
determination  must  be  based  on 
consideration  of  the  NAS  reports  and  all 
other  sound  medical  and  scientific 
information  and  analysis  available  to 
the  Secretary. 

Although  Public  Law  102-4  does  not 
define  "a«dible,"  it  does  instruct  the 
Secretary  to  "take  into  consideration 
whether  the  results  [of  any  study]  are 
statistically  significant,  are  capable  of 
replication,  and  withstand  peer  review." 
Simply  comparing  the  number  of 
studies  which  report  a  positive  relative 
risk  to  the  number  of  studies  which 
report  a  negative  relative  risk  for  a 
pwticular  condition  is  not  a  valid 
method  for  determining  whether  the 
weight  of  evidence  overall  supports  a 
finding  that  there  is  or  is  not  a  positive 


association  between  herbicide  exposure 
and  the  subsequent  development  of  the 
particular  condition.  Because  of 
differences  in  statistical  significance, 
confidence  levels,  control  for 
confounding  factors,  bias,  and  other 
pertinent  characteristics,  some  studies 
are  clearly  more  credible  than  others, 
and  the  Secretary  has  given  the  more 
credible  studies  more  weight  in 
evaluating  the  overall  weight  of  the 
evidence  concerning  specific  diseases. 

NAS  issued  its  initial  report,  entitled 
"Veterans  and  Agent  Orange:  Health 
Effects  of  Herbicides  Used  in  Vietnam." 
(VAO)  on  July  27. 1993.  The  Secretary 
subsequently  determined  that  a  positive 
association  exists  between  exposure  to 
herbicides  used  in  the  Republic  of 
Vietnam  and  the  subsequent 
development  of  Hodgkin's  disease, 
porphyria  cutanea  tarda,  multiple 
myeloma,  and  certain  respiratory 
cancers;  and  that  there  was  no  positive 
association  between  herbicide  exposure 
and  any  other  condition,  other  than 
chloracne,  non-Hodgkin's  lymphoma, 
and  soft-tissue  sarcomas,  for  which 
presumptions  already  existed.  A  notice 
of  the  diseases  that  the  Secretary 
determined  were  not  associated  with 
exposure  to  herbicide  agents  was 
published  on  January  4. 1994.  (See  59 
FR  341  (1994).) 

NAS  issued  its  second  report,  entitled 
"Veterans  and  Agent  Orange:  Update 
1996"  (Update  1996).  on  March  14. 
1996.  The  Secretary  subsequently 
determined  that  a  positive  association 
exists  between  exposure  to  herbicides 
used  in  the  Republic  of  Vietnam  and  the 
subsequent  development  of  prostate 
cancer  and  acute  and  subacute 
peripheral  neuropathy  in  exposed 
persons.  The  Secretary  further 
determined  that  there  was  no  positive 
association  between  herbicide  exposure 
and  any  other  condition,  other  than 
those  for  which  presumptions  already 
existed.  A  notice  of  the  diseases  that  the 
Secretary  determined  were  not 
associated  with  exposure  to  herbicide 
agents  was  published  on  August  8. 
1996.  (See  61  FR  41442  (1996).) 

NAS  issued  a  third  report,  entitled 
"Veterans  and  Agent  Orange:  Update 
1998"  (Update  1998).  on  February  11, 
1999.  "The  focus  of  this  updated  review 
was  on  new  scientific  studies  published 
since  the  release  of  Update  1996  and 
updates  of  scientific  studies  previously 
reviewed.  After  NAS  issued  Update 
1998,  the  Secretary  determined  that 
there  was  no  positive  association 
between  herbicide  exposure  and  any 
other  condition,  other  than  those  for 
which  presumptions  already  existed.  A 
notice  of  the  diseases  that  the  Secretary 
determined  were  not  associated  with 
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exposure  to  herbicide  agents  was 
published  on  November  2, 1999.  (See  64 
FR  59232  (1999).) 

However,  after  NAS  released  Update 
1998  the  National  Institute  of 
Occupational  Safety  and  Health 
(NIOSH)  published  a  report  that  noted 
an  association,  though  not  a  strong 
association,  between  Type  2  diabetes 
and  dioxin  exposure.  The  Secretary 
concluded  that  the  NIOSH  study  was 
potentially  important  enough  that  it 
warranted  a  full  review  by  NAS  as  soon 
as  possible,  and  he  directed  VA  to 
amend  its  contract  with  NAS  for  the 
third  biennial  update  to  require  a 
special  report  on  herbicide  exposure 
and  Type  2  diabetes. 

In  Feoruary  2000,  before  NAS 
released  its  report  on  herbicide 
exposure  and  Type  2  diabetes,  the  U.S. 
Air  Force  released  data  from  its  study  of 
participants  in  operation  Ranch  Hand 
(the  crews  assigned  to  spray  Agent 
Orange  from  aircraft  in  Vietnam)  (AFHS. 
2000a.  Air  Force  Health  Study:  An 
Epidemiologic  Investigation  of  Health 
Effects  in  Air  Force  Personnel  Following 
Exposure  to  Herbicides.  1997  Follow-up 
Examination  Results.  Brook  AFB,  TX: 
Air  Force  Research  Laboratory.  AFRL- 
HE-BR-TR-2000-02.)  On  April  10. 
2000,  VA  asked  NAS  to  include  an 
analysis  of  the  new  Ranch  Hand  data  in 
its  report  on  Type  2  diabetes.  NAS 
agreed  to  do  so. 

NAS  issued  its  report,  "Veterans  and 
Agent  Orange:  Herbicide/Dioxin 
Exposure  and  Type  2  Diabetes"  (VAO: 
Diabetes)  on  October  11,  2000.  NAS 
concluded  "there  is  limited/suggestive 
evidence  of  an  association  between 
exposing  to  the  herbicides  used  in 
Vietnam  or  the  contaminant  dioxin  and 
Type  2  diabetes."  NAS  based  its 
conclusion  on  the  totality  of  the 
scientific  evidence  on  this  issue,  not  one 
particular  study.  (VAO:  Diabetes).  After 
considering  all  of  the  evidence,  the 
Secretary  determined  that  there  is  a 
positive  association  between  exposure 
to  herbicides  and  Type  2  diabetes  and, 
therefore,  a  presumption  of  service 
connection  was  warranted.  (See  66  FR 
2376  (2001].) 

NAS  issued  a  fourth  report,  entitled 
"Veterans  and  Agent  Orange:  Update 
2000"  (Update  2000),  on  April  19,  2001. 
The  focus  of  this  updated  review  was  on 
new  scientific  studies  published  since 
the  release  of  Update  1998  and  updates 
of  scientific  studies  previously 
reviewed.  The  Secretary  formed  a  VA 
task  force  to  review  the  report  and 
pertinent  studies  and  to  make 
recommendations  to  assist  him  in 
determining  whether  a  positive 
association  exists  between  herbicide 
exposure  and  any  condition.  The  task 


force  has  completed  that  review  and 
submitted  its  recommendations  to  the 
Secretary.  This  notice,  pursuant  to 
Public  Law  102—4,  summarizes  the 
scientific  data  reviewed  by  NAS  in  its 
Update  2000  and  conveys  the 
Secretary's  determination,  which  is 
based  on  the  cumulative  scientific  data 
reported  by  NAS,  that  there  is  no 
positive  association  between  herbicide 
exposure  and  hepatobiliary  cancers, 
nasal  and  nasopharyngeal  cancer,  bone 
cancers,  breast  cancer,  cancers  of  the 
female  reproductive  system,  urinary 
bladder  cancer,  renal  cancer,  testicular 
cancer,  leukemia,  reproductive  effects 
(abnormal  sperm  parameters  and 
infertility),  Parkinson's  disease,  chronic 
persistent  peripheral  neuropathy,  lipid 
and  lipoprotein  disorders, 
gastrointestinal  and  digestive  disease 
(other  than  diabetes  mellitus),  immune 
system  disorders,  circulatory  disorders, 
respiratory  disorders  (other  than  certain 
respiratory  cancers),  skin  cancer, 
cognitive  and  neuropsychiatric  effects, 
gastrointestinal  tract  tumors,  brain 
tumors,  amyloidosis,  and  any  other 
condition  for  which  the  Secretary  has 
not  specifically  determined  a 
presumption  of  service  connection  is 
warranted. 

NAS,  in  Update  2000  and  a  special 
additional  report,  assigns  hepatobiliary 
cancers,  nasal  and  nasopharyngeal 
cancer,  bone  cancers,  breast  cancer, 
cancers  of  the  female  reproductive 
system,  urinary  bladder  cancer,  renal 
cancer,  testicular  cancer,  leukemia, 
reproductive  effects  (abnormal  sperm 
parameters  and  infertility),  Parkinson's 
disease,  chronic  persistent  peripheral 
neuropathy,  lipid  and  lipoprotein 
disorders^  gastrointestinal  and  digestive 
disease  (except  diabetes  mellitus), 
immune  system  disorders,  circulatory 
disorders,  respiratory  disorders  (other 
than  certain  respiratory  cancers),  skin 
cancer,  cognitive  and  neuropsychiatric 
effects,  and  amyloidosis  to  a  category 
labeled  inadequate/insufficient 
evidence  to  determine  whether  an 
association  exists.  This  is  defined  as 
meaning  that  the  available  studies  are  of 
insufficient  quality,  consistency,  or 
statistical  power  to  permit  a  conclusion 
regarding  the  presence  or  absence  of  an 
association  with  herbicide  exposure.  In 
Update  2000.  NAS  assigned 
.gastrointestinal  tract  tumors  and  brain 
tumors  to  a  category  labeled  limited  or 
suggestive  evidence  of  no  association. 
This  is  defined  as  meaning  that  the 
available  studies  are  mutually 
consistent  in  not  showing  a  positive 
association  between  exposure  to 
herbicides  and  the  outcome  at  any  level 
of  exposure. 


Hepatobiliary  Cancers 

Hepatobiliary  cancers  are  cancers  of 
the  liver  and  intrahepatic  bile  ducts. 
There  are  a  variety  of  known  risk 
factors,  including  chronic  infections 
with  hepatitis  B  and  C,  exposure  to 
aflatoxin,  vinyl  chloride  and 
polychlorinated  biphenyl  (PCB)  and 
smoking,  that  shoiUd  be  considered  by 
a  credible  study. 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  were  relatively  few 
occupational,  environmental,  or  veteran 
studies  of  hepatobiliary'  cancer.  It  also 
noted  that  most  of  the  few  existing 
studies  addressing  hepatobiliary  cancer 
contain  methodological  difficulties  such 
as  small  study  size  and  inadequate 
control  for  life-style-related  risk  factors, 
or  do  not  support  an  association  with 
herbicide  exposure. 

The  largest  industrial  cohort  exposed 
to  dioxins  is  the  group  of  5,132  U.S. 
workers  known  as  the  NIOSH  cohort. 
This  group  was  assembled  from 
employees  of  12  major  chemical 
manufacturers  that  produced  2,4,5- 
trichlorophenol,  2,4,5-T,  Silvex,  Erbon, 
Ronnel,  and  hexachlorophene.  Workers 
engaged  in  production  and  maintenance 
were  exposed  to  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  (TCDD)  as  a 
contaminant  in  these  chemicals.  The 
first  study  of  mortality  through  1987 
among  these  workers  (Fingerhut  et  al., 
1991,  (See-59  FR  341  (1994)))  found  no 
elevated  risk  for  cancers  of  the  liver  or 
hepatobiliary  duct.  This  cohort  has  been 
updated  through  1993  (Steenland  K. 
Piacitelli  L,  Deddens  J,  Fingerhut  M, 
Chang  LI.  1999.  Cancer,  heart  disease, 
and  diabetes  in  workers  exposed  to 
2,3,7,8-tetrachlorodibenzo-p-dioxin. 
Journal  of  the  National  Cancer  Institute 
91(9):  779-786.).  In  Update  2000,  NAS 
noted  that  the  updated  analysis  of 
mortality  did  not  find  any  elevation  in 
liver  cancer  mortality.  Additionally, 
NAS  noted  that  this  study  did  not  adjust 
for  life-style  factors. 

NAS  reported  in  Update  2000  that  a 
1998  study  of  mortality  among  Danish 
paper  mill  workers  (Rix  BA,  Villadsen 
E.  Engholm  G.  Lynge  E.  1998.  Hodgkin's 
disease,  pharyngeal  cancer,  and  soft 
tissue  sarcomas  in  Danish  paper  mill 
workers.  Journal  of  Occupational  and 
Environmental  Medicine  40(l):55-62.) 
did  not  find  any  elevation  in  liver 
cancer  mortality. 

NAS  noted  that  follow-up  reports  of 
the  people  environmentally  exposed  to 
TCDD  in  Seveso,  Italy,  (Bertazzi  PA, 
Bemucci  1,  Brambilla  G,  Consonni  D. 
Pesatori  AC.  1998.  The  Seveso  studies 
on  early  and  long-term  effects  of  dioxin 
exposure:  a  review.  Environmental 
Health  Perspectives  106  (Suppl  2):625- 
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633:  Bertazzi  PA.  Consonni  D.  Bachetti 
S,  Rubagotti  M,  Baccarelli  A.  Zocchetti 
C,  Pesatori  AC.  2001.  Health  effects  of 
dioxin  exposure:  a  20-year  mortality 
study.  American  Journal  of 
Epidemiology.  153(11):  1031-1044.)  did 
not  add  any  new  information 
concerning  hepatobiliary  cancer. 
Additionally,  NAS  noted  that  these 
follow-up  reports  did  not  adjust  for  life- 
style factors. 

NAS  reported  that  a  recent  study  of 
Air  Force  personnel  (AFHS.  2000b.  An 
Epidemiologic  Investigation  of  Health 
Effects  in  Air  Force  Personnel  Following 
Exposure  to  Herbicides.  1997  Follow-up 
Examination  and  Results.  Reston,  VA: 
Science  Application  International 
Corporation.  F41624-96-C1012.) 
provides  a  suggestion  of  an  association 
between  herbicide  exposure  and  liver 
cancer.  However,  NAS  found  that,  when 
considered  with  the  overall  body  of 
evidence,  this  finding  was  not  sufficient 
to  a  change  its  conclusion  that  there  is 
inadequate  or  insufficient  evidence  of 
an  association  between  exposure  to 
herbicides  used  in  Vietnam  and 
hepatobiliary  cancer. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  hepatobiliary 
cancer  outweighs  the  credible  evidence 
for  such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Nasal  and  Nasopharyngeal  Cancer 

Nasal  and  nasopharyngeal  cancers  are 
relatively  rare  in  the  United  States  and 
thus  difficult  to  study 
epidemiologically.  Reported  risk  factors 
for  nasal  cancer  include  occupational 
exposure  to  nickel  and  chromium 
compounds,  wood  dust,  and 
formaldehyde.  Studies  of 
nasopharyngeal  cancer  have  reported 
associations  with  the  consumption  of 
salt-preserved  foods,  cigarette  smoking, 
and  Epstein-Barr  virus.  NAS  noted  in 
VAO  and  subsequent  reports  that  there 
was  inadequate  or  insufficient  evidence 
to  determine  whether  an  association 
exists  between  herbicide  exposure  and 
nasal  and  nasopharyngeal  cancer. 

NAS  reported  in  Update  2000  that  an 
occupational  study  (Caplan  LS,  Hall  HI, 
Levine  RS.  Zhu  K.  2000.  Preventable 
risk  factors  for  nasal  cancer.  Annals  of 
Epidemiology  10:186-191.)  evaluated 
exposures  among  cases  with  nasal 
cancer  identified  in  population-based 
cancer  registries  in  five  metropolitan 
areas  and  three  states.  The  cancers  were 
a  mixed  group  that  included  mostly 
nasopharyngeal  carcinomas,  some 
sarcomas,  and  lymphomas.  NAS  found 


that  this  heterogeneity  makes  attribution 
of  nasopharyngeal  carcinoma  to 
particular  risk  factors  difficult. 

NAS  reported  that  Bertazzi  et  al., 
(2001)  did  not  identify  any 
nasopharyngeal  carcinomas  in  their 
population  of  TCDD-exposed  residents 
of  Seveso,  Italy,  and  that  Ranch  Hand 
participants  (AFHS,  2000a)  did  not 
show  an  excess  risk  of  nasopharyngeal 
cancer. 

NAS  found  that  there  was  no 
information  contained  in  the  research 
reviewed  for  Update  2000  to  change  the 
conclusion  that  there  is  inadequate  or 
insufficient  evidence  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  nasal  and 
nasopharyngeal  cancer.  Taking  account 
of  the  available  evidence  and  NAS' 
analysis,  the  Secretary  has  found  that 
the  credible  evidence  against  an 
association  between  herbicide  exposure 
and  nasal  and  nasopharyngeal  cancer 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Bone  Cancers 

NAS  noted  that  bone  cancer  is  more 
common  in  teenagers  than  adults,  and, 
therefore,  the  incidence  among  Vietnam 
veterans  is  quite  low.  Among  the  risk 
factors  for  adults  contracting  bone  and 
joint  cancer  are  exposure  to  ionizing 
radiation  from  treatment  for  other 
cancers  and  a  history  of  certain 
noncancerous  bone  diseases.  NAS  found 
in  VAO  and  subsequent  reports  that 
there  is  inadequate  or  insufficient 
information  to  determine  whether  an 
association  exists  between  exposure  to 
herbicides  and  bone  cancer. 

NAS  noted  in  Update  2000  that 
Steenland  et  al.,1999,  did  not  report 
results  for  bone  cancer,  and  Rix  et  al., 
1998.  found  only  one  case  of  bone 

NAS  found  that  Bertazzi  et  al..  1998, 
did  not  add  any  new  information  to 
Bertazzi  et  al.,  1997,  (See  64  FR  59232 
[1999]),  and  that  Bertazzi  et  al..  2001, 
did  not  mention  bone  cancer  mortality. 
Likewise,  NAS  noted  that  in  AFHS 
2000,  bone  cancer  was  not  reported  as 
one  of  the  health  outcomes  of  interest. 

NAS  noted  little  new  information  to 
add  to  the  existing  sparse  data,  and 
therefore,  found  there  is  inadequate  or 
insufficient  evidence  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  bone  cancer. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  bone  cancer 
outweighs  the  credible  evidence  for 


such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Breast  Cancer 

NAS  noted  that  breast  cancer  is  the 
single  most  common  cancer  among 
women  in  the  United  States,  excluding 
certain  skin  cancers.  Breast  cancer 
incidence  generally  iocreases  with  age. 
Risk  factors  other  than  aging  include  a 
personal  or  fomily  history  of  breast 
cancer  and  certain  reproductive 
characteristics;  s[>ecifically.  early  onset 
of  menarche,  late  onset  of  menopause, 
and  either  no  pregnancies  or  first  full- 
term  pregnancy  after  30  years  of  age. 
NAS  noted  in  VAO  and  subsequent 
reports  that  there  is  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  breast 
cancer. 

NAS  noted  in  Update  2000,  that 
Bertazzi  et  al.,  1998,  and  Bertazzi  et  al, 
2001.  found  no  elevations  in  mortality 
from  breast  cancer. 

NAS  found  that,  although  there 
appears  to  be  limited  evidence  to 
suggest  that  there  is  an 
epidemiologically  defined  protective 
effect  of  exposure  to  TCDD  in  reducing 
the  overall  incidence  of  breast  cancer, 
this  should  be  understood  as  limited  to 
the  narrow  context  of  frequency  of  new 
disease.  NAS  noted  that  the  term 
"protective"  was  used  in  a  narrow 
technical  sense  of  exposure  being 
associated  with  a  reduction  in  risk.  The 
effect  is  not  necessarily  a  benefit  as  it 
remains  possible  that  exposure  to  TCDD 
and  Agent  Orange  may  affect  lethality, 
distribution  of  tissue  type,  rate  of 
progression,  and  invasiveness.  NAS 
found  limited  evidence  that  this  may  be 
the  case  for  organochlorine  exposure  in 
general  (Demers  A,  Ayotte  P,  Brisson  J. 
Dodin  S,  Robert  J,  Dewailly  E.  2000. 
Risk  and  aggressiveness  of  breast  cancer 
in  relation  to  plasma  organochlorine 
concentrations.  Cancer  Epidemiology, 
Biomarkers  and  Prevention  9:161-166.). 
but  the  data  of  another  study  (Hoyer  AP. 
lorgensen  T.  Brock  IW.  Grandjean  P. 
2000.  Organochlorine  exposure  and 
breast  cancer  survival.  Journal  of 
Clinical  Epidemiology  53(3):323-330.) 
suggest  that  the  effect  is  very  specific  in 
terms  of  compound.  NAS  stated  that  it 
is  not  known  whether  compounds 
relevant  to  Agent  Orange  exposure  have 
this  effect. 

NAS  noted  that  there  is  a  possibility 
that  TCDD  exposure  could  adversely 
affect  the  natural  history  of  tumors  that 
do  arise.  NAS  cited  a  finding  from 
Demers  et  al.,  2000,  that  higher 
organochlorine  exposure  is  associated 
with  more  invasive  and  progressive 
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disease,  once  a  cancer  does  develop. 
NAS  noted  that  Hoyer  et  al..  2000. 
found  that  higher  levels  of  one 
organochlorine  were  associated  with 
poorer  prognosis  of  breast  cancer.  NAS 
stated  that  the  relevance  to  women 
exposed  to  Agent  Orange  is  imcertain. 
Importantly.  NAS  found  no  evidence 
from  which  to  evaluate  the  possibility 
that  exposure  to  organochlorine  may 
modify  the  natural  history  if  exposure 
takes  place  at  certain  sensitive  periods 
during  the  development  of  breast  tissue, 
such  as  puberty  and  pregnancy. 

NAS  found  no  information  in  the 
research  reviewed,  for  Update  2000  to 
change  the  conclusion  that  there  is 
inadequate  or  insufficient  evidence  to 
determine  whether  an  association  exists 
between  exposure  to  herbicides  and 
breast  cancer.  Taking  account  of  the 
available  evidence  and  NAS'  analysis, 
the  Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  breast  cancer 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Cancers  of  the  Female  Reproductive 
System 

NAS  noted  that  the  cancers  of  the 
female  reproductive  system  include 
cancers  of  the  cervix,  endometrium  (also 
referred  to  as  the  corpus  uteri),  and 
ovaries.  Cervical  cancers  occur  more 
often  in  African-American  women  than 
in  white  women,  whereas  white  women 
are  more  likely  to  develop  endometrial 
and  ovarian  cancers.  The  incidence  of 
endometrial  and  ovarian  cancer  also 
depends  on  age,  with  older  women  at 
greater  risk.  Human  papillomavirus 
infection  is  the  most  important  risk 
factor  for  cervical  cancer.  Diet,  a  family 
history  of  the  disease,  and  breast  cancer 
are  among  the  risk  factors  foY 
endometrial  and  ovarian  cancers.  NAS 
noted  in  VAO  and  subsequent  reports 
that  there  is  inadequate  or  insufficient 
information  to  determine  whether  an 
association  exists  between  exposure  to 
herbicides  and  cancers  of  the  female 
reproductive  system. 

NAS  stated  in  Update  2000  that  the 
evidence  from  the  reviewed  studies  is 
inconclusive  because  most  of  the 
published  studies  include  a  small 
number  of  cases  and/or  have  poor 
exposure  characterization  or  too  short  a 
follow-up  period. 

NAS  noted  that  Bertazzi  et  al..  1998 
and  2001,  found  no  increases  in  female 
reproductive  cancers. 

NAS  found  that  a  case-control  study 
of  endometrial  cancer  in  Sweden 
(Weiderpass  E,  Adami  HO,  Baron  JA, 
Wicklund-Glynn  A.  Aune  M,  Atuma  S, 


Persson  I.  2000.  Organochlorines  and 
endometrial  cancer  risk.  Cancer 
Epidemiology.  Biomarkers  and 
Prevention  9:487-493.),  after  adjustment 
for  age  and  body  mass  index,  reported 
no  pesticides  were  associated  with 
endometrial  cancer. 

NAS  reported  that  a  study  of  female 
Vietnam  veterans  from  Australia 
(Commonwealth  Department  of 
Veterans'  Affairs  (CDVA).  1998b. 
Morbidity  of  Vietnam  Veterans:  A  Study 
of  the  Health  of  Australia's  Vietnam 
Community.  Volume  2:  Female  Vietnam 
Veterans  Survey  and  Community 
Comparison  Outcomes.  Canberra: 
Department  of  Veterans'  Affairs.)  found 
an  excess  of  all  cancers  combined. 
However,  NAS  noted  that  the  numbers 
were  small,  and  since  the  authors  did 
not  stratify  or  adjust  for  marital  status, 
the  findings  may  be  confounded. 

NAS  found  that  there  was  no 
information  contained  in  the  research 
reviewed  for  Update  2000  to  change  the 
conclusion  that  there  is  inadequate  or 
insufficient  evidence  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  cancers  of 
the  female  reproductive  system.  Taking 
account  of  the  available  evidence  and 
NAS'  analysis,  the  Secretary  has  found 
that  the  credible  evidence  against  an 
association  between  herbicide  exposure 
and  cancers  of  the  female  reproductive 
system  outweighs  the  credible  evidence 
for  such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Urinary  Bladder  Cancer 

Urinary  bladder  cancer  is  the  most 
common  of  the  genitourinary  tract 
cancers.  Bladder  cancer  incidence 
increases  greatly  with  age  for 
individuals  older  than  40.  The  most 
important  known  risk  factor  for  bladder 
cancer  is  smoking.  Occupational 
exposures  to  aromatic  amines  (also 
called  arylamines),  polycyclic  aromatic 
hydrocarbons  (PAHs),  and  certain  other 
organic  chemicals  used  in  the  rubber, 
leather,  textile,  paint  products,  and 
printing  industries  are  also  associated 
with  higher  incidence  of  bladder  cancer. 
High-fat  diets  have  been  implicated  as 
risk  factors,  along  with  exposure  to  the 
parasite  Schistosoma  haematobium. 

NAS  noted  in  VAO  and  Update  1996 
that  there  was  limited  or  suggestive 
evidence  of  no  association  between 
exposure  to  herbicides  used  in  Vietnam 
or  the  contaminant  dioxin  and  urinar>' 
bladder  cancer.  NAS  in  Update  1998 
changed  that  conclusion  to  inadequate 
or  insufficient  information  regarding  an 
association. 

NAS  noted  in  Update  2000  that 
coexposure  to  TCDD  and  the  known 


bladder  carcinogen  4-aininobiphenyl  in 
the  Steenland  et  al.,  1999.  study  makes 
it  very  difficult  to  determine  whether 
dioxin  exposure  affected  the  observed 
incidence  of  bladder  cancer. 

NAS  reported  that  the  overall  results 
concerning  bladder  cancer  from  Bertazzi 
et  al.,  1998,  and  Bertazzi  et  al.,  2001, 
were  statistically  indistinguishable  from 
the  expected  number  of  bladder  cancer 
cases. 

NAS  noted  that  AFHS  (2000) 
combined  bladder  and  kidney  cancers 
for  analysis.  Since  both  these  cancers 
have  a  common  association  with 
smoking  but  are  otherwise  etiologically 
distinct  diseases,  NAS  reported  that  the 
AFHS  results  were  weakened. 

NAS  found  no  information  contained 
in  the  research  reviewed  for  Update 
2000  to  change  the  conclusion  that  there 
is  inadequate  or  insufficient  evidence  to 
determine  whether  an  association  exists 
between  exposure  to  herbicides  and 
urinary  bladder  cancer.  Taking  account 
of  the  available  evidence  and  NAS" 
analysis,  the  Secretary  has  found  that 
the  credible  evidence  against  an 
association  between  herbicide  expo&ure 
and  urinary'  bladder  cancer  outweighs 
the  credible  evidence  for  such  an 
association,  and  he  has  determined  that 
a  positive  association  does  not  exist. 

Renal  Cancer 

Renal  cancer  is  twice  as  common  in 
men  as  in  women.  With  the  exception 
of  Wilm's  tumor,  which  is  more  likely 
to  occur  in  children,  renal  cancer  is 
more  common  in  individuals  older  than 
50.  Smoking  is-a  well-established  risk 
factor  for  renal  cancer.  Other  potential 
risk  factors  include  diet,  weight,  and 
occupational  exposure  to  asbestos  and 
cadmium.  Firefighters,  who  are 
routinely  exposed  to  the  decomposition 
of  organic  substances  caused  by  a  rise  in 
temperature,  are  a  known  higher-risk 
group. 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  renal  cancer. 

NAS  stated  in  Update  2000  that  the 
results  of  a  study  of  male  Dutch 
production  and  contract  workers 
(Hooiveld  M.  Heederik  DJ,  Kogevinas  M, 
Boffetta  P,  Needham  LL,  Patterson  DC 
Jr,  Bueno  de  Mesquita  HB.  1998.  Second 
follow-up  of  a  Dutch  cohort 
occupationally  exposed  to  phenoxy 
herbicides,  chlorophenols,  and 
contaminants.  American  Journal  of 
Epidemiology-  147(9):891-901.)  are 
limited  by  the  lack  of  control  for 
smoking.  . 

NAS  reported  that,  because  cigarette 
smoking  covaried  with  the  indicators  of 
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herbicide  exposure  used  by  AFHS 
(2000a)  researchers,  the  analysis  was 
confounded.  NAS  noted  that  the 
elevated  incidence  of  renal  cancer  was 
seen  in  AFHS.  2000a.  in  the  low-dioxin 
category  but  not  the  high-dioxin 
category,  which  would  not  be  expected 
if  an  association  existed  between 
exposure  and  renal  cancer. 

NAS  stated  that  there  is  no 
information  contained  in  the  research 
reviewed  for  Update  2000  to  change  the 
conclusion  that  there  is  inadequate  or 
insufficient  eiridence  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  renal  cancer. 
Taking  account  of  the  available 
evidence  and  NAS"  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  renal  cancer 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Testicular  Cancer 

Testicular  cancer  is  far  more  likely  in 
men  younger  than  40  than  in  those  who 
are  older.  Undescended  testicles  is  a 
major  risk  factor  for  testicular  cancer. 
Family  history  of  the  disease  also 
appears  to  be  a  risk  factor  for  testicular 
cancer. 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  testicular 
cancer. 

NAS  noted  in  Update  2000  that, 
among  the  studies  reviewed,  only  one 
(Fleming  LE,  Bean  JA,  Rudolph  M, 
Hamilton  K.  1999b.  Cancer  incidence  in 
a  cohort  of  licensed  pesticide 
applicators  in  Florida,  foumal  of 
Occupational  and  Environmental 
Medicine  41(4):279-288.)  reported  a 
statistically  significant  difference 
between  the  observed  and  expected 
number  of  cases  of  testicular  cancer. 
NAS  stated  that  the  pesticide  appliers 
studied  by  these  researchers  were  likely 
exposed  to  a  wide  variety  of  chemicals, 
making  it  difficult  to  ascribe  any  effect 
to  a  particular  compound. 

NAS  reported  that  Bertazzi  et  al., 
1998,  did  not  report  testicular  cancer 
separately,  but  instead  included  it  into 
a  category  called  "genitourinary 
cancers."  However,  NAS  noted,  no 
increased  risk  was  reported.  Bertazzi  et 
al..  2001,  similarly  did  not  report  an 
increased  risk  for  this  category. 

NAS  reported  that  the  government  of 
Australia  conducted  a  mail  survey  of 
male  veterans  (CDVA,  1998a.  Morbidity 
of  Vietnam  Veterans:  A  Study  of  the 
Health  of  Australia's  Vietnam  Veteran 


Community.  Volume  1:  Male  Vietnam 
Veterans  Survey  and  Community 
Comparison  Outcomes.  Canberra: 
Department  of  Veterans'  Affairs.).  A 
follow-up  study  was  conducted  to 
medically  confirm  selected  conditions 
(Australian  Institute  of  Health  and 
Welfare  (AIHW).  1999.  Morbidity  of 
Vietnam  Veterans:  A  Study  of  the 
Health  of  Australia's  Vietnam  Veteran 
Community:  Volume  3.  Validation 
Study.  Canberra:  AIHW.).  NAS  noted 
that  the  authors  found  no  elevated  risk 
for  testicular  cancer. 

Noting  that  studies  with  either  large 
numbers  of  cases  or  known  TCDD 
exposures  do  not  show  an  increased  risk 
for  testicular  cancer,  NAS  stated  that 
there  is  no  information  contained  in  the 
research  reviewed  for  Update  2000  to 
change  the  conclusion  that  there  is 
inadequate  or  insufficient  evidence  to 
determine  whether  an  association  exists 
between  exposure  to  herbicides  and 
testicular  cancer.  Taking  account  of  the 
available  evidence  and  NAS'  analysis, 
the  Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  testicular  cancer 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Leukemia 

Acute  lymphocytic  leukemia  (ALL)  is 
a  disease  of  the  young  and  of 
individuals  older  than  70.  and  plays  a 
small  role  in  the  age  groups  that 
characterize  most  Vietnam  veterans. 
Exposure  to  high  doses  of  ionizing 
radiation  is  a  known  risk  factor.  Acute 
myeloid  leukemia  (AML)  is  the  most 
common  leukemia  among  adults.  Risk 
factors  for  AML  include  high  doses  of 
ionizing  radiation,  occupational 
exposure  to  benzene,  and  some 
medications  used  in  cancer 
chemotherapy.  Genetic  disorders 
including  Fanconi's  anemia  and  Down's 
syndrome  are  associated  with  an 
increased  risk  for  AML.  Tobacco 
smoking  has  been  suggested  as  a  risk 
factor. 

Chronic  lymphocytic  leukemia  (CLL) 
is  the  most  common  type  of  leukemia  in 
men.  It  is  largely  a  disease  of 
individuals  older  than  40,  and 
incidence  doubles  every  5  years  for 
individuals  in  the  age  groups  that 
characterize  most  Vietnam  veterans. 
Some  occupational  groups,  such  as 
farmers,  appear  to  have  a  higher 
incidence  of  CLL.  A  family  history  of 
the  disease  and  a  compromised  immune 
system  are  additional  suspected  risk 
factors.  Exposure  to  ionizing  radiation 
does  not  appear  to  be  associated  with 
increased  incidence  of  CLL. 


The  incidence  of  chronic  myeloid 
leukemia  (CML)  increases  with  age  for 
individuals  over  30.  For  individuals  in 
the  age  groups  that  characterize  most 
Vietnam  Veterans,  CML  accounts  for 
about  one  in  five  leukemias.  CML  is 
associated  with  an  acquired 
chromosomal  abnormality  known  as  the 
"Philadelphia  chromosome."  Exposure 
to  high  doses  of  ionizing  radiation  is  a 
known  risk  fector  for  CML. 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  is  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  leukemia. 

NAS,  in  Update  2000,  reported  that 
Hooiveld  et  al..  1998,  Rix  et  al.  1998. 
Steenland  et  al.  1999,  showed  no 
increase  risk  for  leukemia.  NAS  stated 
that  CDVA,  1998a  and  1998b,  validated 
by  AIHW,  1999,  found  no  increased  risk 
for  leukemia. 

NAS  stated  that  the  small  number  of 
cases  found  by  AFHS  (2000a/b)  led  to 
nonsignificant  results. 

NAS  reported  that  there  was  no 
information  contained  in  the  research 
reviewed  for  Update  2000  to  change  the 
conclusion  that  there  is  inadequate  or 
insufficient  evidence  to  determine 
whether  as  association  exists  between 
exposure  to  herbicides  and  leukemia. 
Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  leukemia 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Reproductive  Efiecta 

Reproductive  effects  on  veterans  may 
include  sperm  quality  and  infertility. 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  is  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  altered 
sperm  parameters  or  infertility. 

NAS.  in  Update  2000,  reported  that 
studies  of  Danish  farmers  (Larsen  SB, 
Joffe  M.  Bonde  JP.  1998.  Time  to 
pregnancy  and  exposiu^  to  pesticides  in 
Danish  fanners.  Occupational  and 
Environmental  Medicine  55(4):  278- 
283.)  and  greenhouse  workers  (Abell  A. 
Juul  S.  Bonde  JP.  2000.  Time  to 
pregnancy  among  female  greenhouse 
workers.  Scandinavian  Journal  of  Work, 
Environment,  and  Health  26(2):131- 
136.)  lacked  information  on  TCDD  level 
as  a  contaminant  of  the  pesticides 
investigated.  NAS  also  noted  that 
studies  limited  to  couples  who  achieve 
a  pregnancy  can  be  biased,  because 
cases  of  infertility  are  excluded 
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(Sallmen  M,  Lindbohm  ML,  Nurminen 
M.  2000.  Paternal  exposure  to  lead  and 
infertility.  Epidemiology  11(2):  148- 
152.). 

NAS  stated  that  there  is  no 
information  in  the  research  reviewed  for 
Update  2000  to  change  the  conclusion 
that  there  is  inadequate  or  insufficient 
evidence  to  determine  whether  an 
association  exists  between  exposure  to 
herbicides  and  altered  sperm  parameters 
or  infertility. 

Taking  account  of  the  available . 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  reproductive 
effects  in  veterans  outweighs  the 
credible  evidence  for  such  an 
association,  and  he  has  determined  that 
a  positive  association  does  not  exist. 

Parkinson's  Disease 

Because  of  the  increasing  concern  that 
a  link  exists  between  Parkinson's 
disease  (PD)  and  various  chemicals  used 
in  herbicides,  NAS,  in  VAO  and 
subsequent  reports,  suggested  that  as 
Vietnam  veterans  move  into  the  age 
groups  when  PD  is  more  prevalent, 
attention  be  given  to  the  frequency  and 
character  of  new  cases  of  PD  in  exposed 
versus  nonexposed  individuals. 

NAS,  in  Update  2000,  stated  that  of 
the  30  studies  summarized,  only  eight 
provide  an  estimate  of  relative  risk  of 
PD  based  on  exposure  to  herbicides. 
Five  of  these  studies  found  a  significant 
association  between  herbicide  exposure 
and  PD  (Butterfield  et  al.  1993  (See  61 
FR  41442  (1996)):  Gorrell  et  al.  1998 
(See  64  FR  59232  [1998]);  Liou  et  al, 
1997  (See  64  FR  59232  [1998]);  Seidler 
et  al.,  1996  (See  64  FR  59232  [1998]): 
Semchuk  et  al.  1992  (See  61  FR  41442 
[1996])).  One  study  found  no  association 
between  herbicide  exposure  and  PD 
(Taylor  CA,  Saint-Hilaire  MH,  Cupples 
LA,  Thomas  CA,  Burchard  AE,  Feldman 
RG,  Myers  RH.  1999.  Environmental, 
medical,  and  family  history  risk  factors 
for  Parkinson's  disease:  a  New  England- 
based  case  control  study.  American 
Journal  of  Medical  Genetics 
(Neuropsychiatric  Genetics)  88:  742- 
749.).  "The  two  remaining  studies  found 
a  negative  association  between 
herbicide  exposiwe  and  PD  (Kuopio  A, 
Marttila  RJ,  Helenius  H.  Rinne  UK. 
1999.  Environmental  risk  factors  in 
Parkinson's  disease.  Movement 
Disorders  14:  928-939;  Stem  et  al.  1991 
(See  61  FR  41442  [1996])).  Based  on  the 
totality  of  the  evidence,  NAS  concluded 
that  there  remains  inadequate  or 
insufficient  evidence  of  an  association 
between  exposure  to  herbicides  and  PD. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 


Secretary  has  foimd  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  PD  outweighs 
the  credible  evidence  for  such  an 
association,  and  he  has  determined  that 
a  positive  association  does  not  exist. 

Chronic  Persistent  Peripheral 
Neuropathy 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  inadequate  or 
insufficient  evidence  of  an  association 
between  exposure  to  herbicides  and 
chronic  persistent  peripheral 
neuropathy.  Data  from  the  Air  Force 
Health  Studies,  in  a  large  measure, 
accounted  for  this  conclusion. 

In  Update  2000,  NAS  reported  that 
AFHS,  2000,  found  five  cases  of 
peripheral  neuropathy  in  the  Ranch 
Hand  groimd  crew.  NAS  stated  that  this 
finding  was  consistent  with  the 
expected  prevalence  for  peripheral 
neuropathy  in  the  general  population 
and  prevalence  increases  with  age.  NAS 
noted  that  the  development  of  a 
peripheral  neuropathy  associated  with  a 
toxic  exposure  begins  when  the 
exposure  is  occurring  or  shortly  after 
cessation  of  the  exposure.  Furthermore, 
the  peripheral  nervous  system  has  the 
ability  to  repair  itself  when  the  exposure 
ceases.  Therefore,  NAS  stated  that  it  is 
not  biologically  plausible  that 
peripheral  neuropathies  found  for  the 
first  time  were  caused  by  an  exposure  to 
herbicides  that  occurred  30  years 
earlier. 

NAS  concluded  that  there  remains 
inadequate  or  insufficient  evidence  of 
an  association  between  exposure  to 
herbicides  and  chronic  persistent 
peripheral  neuropathy.  Taking  account 
of  the  available  evidence  and  NAS' 
analysis,  the  Secretary  has  found  that 
the  credible  evidence  against  an 
association  between  herbicide  exposure 
and  chronic  persistent  peripheral 
neuropathy  outweighs  the  credible 
evidence  for  such  an  association,  and  he 
has  determined  that  a  positive 
association  does  not  exist. 

Lipid  and  Lipoprotein  Disorders 

Plasma  lipid  concentrations  (notably 
cholesterol)  have  been  shown  to  predict 
cardiovascular  disease  and  are 
considered  fundamental  to  the 
imderlying  atherosclerotic  process.  The 
two  major  lipids,  cholesterol  and 
triglycerides,  are  carried  in  the  blood 
attached  to  proteins  to  form 
lipoproteins.  NAS  in  VAO  and 
subsequent  reports  found  there  was 
inadequate  or  insufficient  information 
to  determine  whether  an  association 
exists  between  exposure  to  herbicides 
and  lipid  and  lipoprotein  disorders. 


NAS.  in  Update  2000,  stated  that 
AFHS,  2000a/b,  provided  incomplete 
and  inconsistent  evidence  on  a  possible 
association  between  dioxin  exposure 
and  lipid  abnormalities  and  noted  the 
failure  to  evaluate  the  role  of  obesity. 
NAS  noted  that  there  were  no  other  new 
studies  for  it  to  evaluate  on  this  subject. 
NAS  concluded  that  there  is  inadequate 
or  insufficient  evidence  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  lipid  and 
lipoprotein  disorders. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  lipid  and 
lipoprotein  disorders  outweighs  the 
credible  evidence  for  such  an 
association,  and  he  has  determined  that 
a  positive  association  does  not  exist. 

Gastrointestinal  and  Digestive  Disease 

Gastrointestinal  and  digestive  disease 
includes  diseases  of  the  esophagus, 
stomach,  intestines,  rectum,  liver,  and 
pancreas.  NAS,  in  VAO  and  subsequent 
reports,  found  there  was  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and 
gastrointestinal  and  digestive  disease. 

NAS,  in  Update  2000.  stated  that  most 
of  the  studies  reviewed  for  the  first  time 
had  insufficient  numbers  of  cases  to 
draw  confident  conclusions.  NAS  noted 
that  one  study  with  a  relatively  large 
number  of  observations  (Vena  J.  Boffeta 
P,  Becher  H,  Benn  T,  Bueno  de  Mesquita 
HB,  Coggon  D,  Colin  D,  Flesch-Janys  D. 
Green  L,  Kauppinen  T,  Littorin  M, 
Lynge  E,  Mathews  JD,  Neuberger  M, 
Pearce  N,  Pesatori  AC,  Saracci  R, 
Steenland  K.  Kogevinas  M.  1998. 
Exposure  to  dioxin  and  nonneoplastic 
mortality  in  the  expanded  lARC 
international  cohort  study  of  phenoxy 
herbicide  and  chlorophenol  production 
workers  and  sprayers.  Environmental 
Health  Perspectives  106  (Suppl.  2):  645- 
653.)  found  lower  digestive  system 
disease  and  liver  cirrhosis  mortality 
among  exposed  workers  than  unexposed 
controls. 

NAS  reported  that  studies  of 
Australian  veterans  (CDVA  1998a  and 
1998b)  suggested  a  higher  incidence  of 
stomach  and  duodenal  ulcers  in  both 
men  and  women,  but  information  was 
self-reported  and  the  analyses  were  not 
controlled  for  confounding  influences. 

NAS  noted  that  AFHS,  2000a,  found 
a  significantly  higher  percentage  of  liver 
disorders  among  Ranch  Hands  in  the 
high-dioxin  categor>'  than  among 
comparisons.  NAS  found  that  this  data 
was  consistent  with  an  interpretation  of 
a  dose-response  relationship,  but  that 
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other  explanations  were  also  plausible. 
NAS  noted  that  the  authors  of  AFHS. 
2000a/b,  are  preparing  a  separate  report 
examining  the  relationship  between 
liver  disorders  and  herbicide  exposure 
in  greater  detail. 

NAS  concluded  that  there  was  no 
information  contained  in  the  research 
reviewed  for  Update  2000  to  change  the 
conclusion  that  there  is  inadequate  or 
insufficient  evidence  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and 
gastrointestinal  and  digestive  diseases. 
Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  gastrointestinal 
and  digestive  disease  outweighs  the 
credible  evidence  for  such  an 
association,  and  he  has.determined  that 
a  positive  association  does  not  exist. 

Immune  System  Disorders 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  immune 
system  disorders. 

In  Update  2000,  NAS  noted  that  the 
immune  effects  described  in  humans 
exposed  to  TCDD  have  been  marginal 
and  have  varied  from  study  to  study. 
Some  studies  showed  increased  risk, 
others  decreased  risk,  and  others  no 
effect.  Further,  workers  exposed  to  high 
levels  of  TCDD  for  several  years  with 
body  burdens  at  least  ten  times  higher 
than  the  general  population  had  no 
significant  risk  for  immune  system 
disorders. 

NAS  reported  that  inunune 
parameters  were  measured  in  veterans 
of  Operation  Ranch  Hand  (Michalek  JE, 
Ketchum  NS.  Check  IL.  1999a  Serum 
dioxin  and  immunologic  response  in 
veterans  of  Operation  Ranch  Hand. 
American  Journal  of  Epidemiology  149: 
1038-1046:  AFHS.  2000a/b).  NAS  noted 
that  there  was  no  evidence  of  a 
consistent  relationship  between  dioxin 
exposure  and  immune  system  alteration. 

NAS  reported  in  Update  2000  that 
there  is  no  information  contained  in  the 
research  reviewed  for  this  report  to 
change  the  conclusion  that  there  is 
inadequate  or  insufficient  evidence  to 
determine  whether  an  association  exists 
between  exposure  to  herbicides  and 
immund  system  disorders.  Taking 
account  of  the  available  evidence  and 
NAS'  analysis,  the  Secretary  has  found 
that  the  credible  evidence  against  an 
association  between  immune  system 
disorders  and  herbicide  exposure 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 


determined  that  a  positive  association 
does  not  exist. 

Circulatory  Disorders 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  circulatory 
disorders. 

In  Update  2000.  NAS  stated  that  new 
studies  from  occupational  epidemiology 
contain  the  key  limitations  recognized 
in  Update  1998:  reliance  on  mortality  as 
an  outcome,  the  unassessed  validity  of 
assigned  cause  of  death, "and  the 
inability  to  address  potential 
confounding  by  other  causes  of 
cardiovascular  and  cerebrovascular 
disease. 

NAS  reported  that  the  evidence  of 
increased  circulatory  disease  mortality 
exists  in  the  follow-up  of  the  Seveso. 
Italy,  population  (Bertazzi  et  al.,  2001). 
but  the  pattern  is  somewhat  inconsistent 
across  levels  of  exposure  and  the 
statistical  power  of  the  study  remains 
limited,  particularly  for  women. 

NAS  reported  that  the  findings  on 
circulatory  conditions  from  AFHS  2000 
tend  to  be  inconsistent  and 
inconclusive.  Excess  mortality  is 
reported  for  enlisted  ground  personnel 
from  Operation  Ranch  Hand,  but  this 
finding  is  not  supported  in  subsequent 
analyses  of  cardiovascular  and 
cerebrovascular  morbidity.  NAS  noted 
that  AFHS  2000  shows  no  dioxin- 
related  increased  risk  for  myocardial 
infarction  and  the  combination  of  stroke 
and  transient  ischemic  attack. 

NAS  noted  that  elevated  rates  of  heart 
disease  were  reported  in  the  Australian 
veterans  studies  (CDVA.  1998a  and 
1998b).  However.  NAS  stated  that  there 
was  some  uncertainty  in  the  numbers  of 
cases  due  to  possible  misreporting. 

NAS  concluded  that  there  is  no 
information  contained  in  the  research 
reviewed  for  Update  2000  to  change  the 
conclusion  that  there  is  inadequate  or 
insufficient  evidence  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  circulatory 
disorders.  Taking  account  of  the 
available  evidence  and  NAS'  analysis, 
the  Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  circulatory 
disorders  outweighs  the  credible 
evidence  for  such  an  association,  and  he 
has  determined  that  a  positive 
association  does  not  exist. 

Respiratory  Disorders 

Cigarette  smoking  is  a  major,  often 
overwhelming,  confounding  factor  that 
dominates  as  a  risk  for  respiratory 
disorders  and  may  obscure  weaker  risks. 


NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  respiratory 
disorders. 

NAS  noted  in  Update  2000  that  new 
evidence  (cited  below)  suggests  that 
there  may  be  an  increased  risk  for 
respiratory  disorders  among  individuals 
exposed  to  TCDD.  However.  NAS  stated 
that  this  association  is  based  on  small 
numbers,  is  not  adjusted  for  smoking, 
and  is  not  internally  consistent.  Other 
studies  of  occupationally  exposed 
subjects  do  not  show  this  association, 
although  some  of  these  studies  are  large 
enough  to  have  revealed  this  association 
if  it  were  present. 

NAS  reported  that  Steenland  et  al., 
1999.  showed  no  risk  for  respiratory 
disorders.  NAS  noted  that  this  study 
was  large  enough  to  have  the  statistical 
power  to  demonstrate  such  a  risk.  Also. 
NAS  found  that  AFHS  2000  showed  no 
increased  risk  for  respiratory  disorders. 

NAS  concluded  that  there  is  no 
information  contained  in  the  research 
reviewed  for  Update  2000  to  change  the 
conclusion  that,  except  for  respiratory 
cancers,  there  is  inadequate  or 
insufficient  evidence  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  respiratory 
disorders.  Taking  account  of  the 
available  evidence  and  NAS'  analysis, 
the  Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  respiratory 
disorders  other  than  respiratory  cancers 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 


Skin  Cancer 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  skin  cancer. 

NAS  stated  that  studies  reviewed  for 
the  first  time  in  Update  2000  provide 
additional  morbidity  data  and  mortality 
analyses  to  account  for  factors  that 
confound  the  evaluation  of  melanoma 
incidence  in  groups  with  exposure  to 
chemical  agents.  NAS  reported  that 
Bertazzi  et  al,  2001.  has  too  few  cases 
of  melanoma  to  be  informative.  NAS 
noted  that  CDVA,  1998a  and  b,  and 
AFHS  2000  provided  some  new 
important  data.  However,  NAS  also 
reported  that  AFHS  2000  had  too  few 
cases  of  melanoma  to  be  informative. 
NAS  noted  that  CDVA.  1998a  and  b. 
included  the  use  of  self-reported  cases 
with  no  validation  through  medical 
record  reviews  or  other  means. 
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According  to  NAS.  CDVA.  1998a  and  b. 
did  not  control  for  confounders  and 
used  a  nonmilitary  control  group. 

NAS  reported  that  there  are  relatively 
few  studies  that  examine 
noimielanomas  and  fewer  that  separate 
basal  and  squamous  cell  carcinomas. 
NAS  stated  that  CDVA,  1998a  and 
1998b,  and  AFHS,  2000a/b,  provide  new 
morbidity  data  for  these  outcomes. 
However.  NAS  reported  that  the  small 
number  of  cases  in  AFHS  2000  limited 
the  results.  NAS  noted  that  CDVA, 
1998a  and  1998b,  used  self-reported 
cases  and  failed  to  control  for  important 
confounders.  Also,  NAS  noted  that  the 
results  for  females  were  based  on  a  very 
small  number  of  subjects. 
'  NAS  concluded  that  there  is  no 
information  contained  in  the  research 
reviewed  for  Update  2000  to  change  the 
conclusion  that  there  is  inadequate  or 
insufficient  evidence  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  skin  cancer. 
Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  skin  cancer 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Cognitive  and  Neuropsychiatric  E£Eects 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  cognitive 
and  neuropsychiatric  effects. 

NAS  noted  in  Update  2000  that  AFHS 
2000  foimd  an  association  between 
dioxin  exposure  and  only  one  of  five 
disease  categories  studied,  "other"  - 
neuroses,  which  included  more  than 
100  clinically  dissimilar  classifications 
of  diseases.  NAS  reported  that  the 
biological  plausibility  for  such  an 
association  is  lacking.  NAS  noted  that, 
in  cases  where  verified  psychological 
diagnoses  frtim  AFHS  2000  were 
combined  with  verified  psychological 
diagnoses  from  previous  APHS  studies, 
it  is  not  clear  whether  the  past 
diagnoses  were  active  at  the  time  of  the 
AFHS  2000  report.  NAS  questioned  the 
criteria  used  for  these  psychological 
diagnoses.  Also,  NAS  stated  that  if  these 
other  neuroses  were  associated  with 
dioxin  exposure,  the  onset  of  s)nmptoms 
of  specific  conditions  would  have 
occurred  at  a  much  earlier  time,  when 
they  would  be  more  closely  related  to 
actual  exposure. 

NAS  concluded  that  there  is  still 
inadequate  or  insufficient  evidence  to 
determine  whether  an  association  exists 


between  exposure  to  herbicides  and 
cognitive  and  neuropsychiatric  effects. 
Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  cognitive  and 
neuropsychiatric  effects  outweighs  the 
credible  evidence  for  such  an 
association,  and  he  has  determinied  that 
a  positive  association  does  not  exist. 

Gastrointestinal  Tract  Tumors 

The  incidence  of  stomach,  colon, 
rectal,  and  pancreatic  cancers  increases 
with  age  for  individuals  between  45  and 
59.  Other  risk  factors  vary  for  these 
cancers  but  always  include  family 
history  of  the  same  form  of  cancer, 
certain  diseases  of  the  affected  organ, 
and  dietary  factors. 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  limited  or 
suggestive  evidence  of  no  association 
between  exposure  to  herbicides  and 
gastrointestinal  (GI)  tract  tumors. 

NAS  stated  in  Update  2000  that,  with 
only  rare  exceptions,  studies  on  GI  tract 
cancers  and  exposure  to  herbicides  in 
production,  from  agricultural  use,  from 
environmental  sources,  and  among 
veteran  populations  provided  no 
evidence  of  any  increase  in  risk.  NAS 
noted  that  Steenland  et  al,  1999,  did 
not  report  site-specific  GI  cancers,  and 
there  was  a  nonsignificantly  elevated 
excess  risk  for  GI  cancers  in  the  highest- 
exposed  subgroups.  NAS  noted  that  Rix 
et  al,  1998,  found  some  nonsignificant 
elevations  of  GI  cancers,  but  the 
possible  link  with  dioxin  exposure  was 
not  well  established.  NAS  noted  that 
Hooiveld  et  al,  1998,  found  no 
significant  risk  of  GI  cancer.  NAS  noted 
that  Bertazzi  et  al,  2001,  found  some 
statistically  excess  risks,  but  these  were 
based  on  relatively  small  numbers  of 
cases  and  do  not  seem  to  occur  with  any 
consistency.  Also,  NAS  noted  that 
among  studies  of  Vietnam  veterans 
(AFHS,  2000a/b;  CDVA.  1998a  and 
1998b;  AIHW,  1999)  there  was  no 
significant  evidence  of  an  association 
between  herbicide  exposure  and  any  GI 
cancer. 

NAS  concluded  that  there  was  no  new 
evidence  to  change  the  previous 
determination  that  there  is  limited  or 
suggestive  evidence  of  no  association 
between  exposure  to  herbicides  and 
gastrointestinal  tract  cancer.  Taking 
account  of  the  available  evidence  and 
NAS'  analysis,  the  Secretary  has  found 
that  the  credible  evidence  against  an 
association  between  herbicide  exposure 
and  gastrointestinal  tract  cancer 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 


determined  that  a  positive  association 
does  not  exist. 

Brain  Tumors 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  limited  or 
suggestive  evidence  of  no  association 
between  exposure  to  herbicides  and 
brain  tumors. 

NAS  reported  in  Update  2000  that  the 
studies  reviewed  for  the  first  time  found 
small  numbers  of  cases  of  brain  tumors 
and  no  excess  risk.  NAS  noted  that 
Hooiveld  et  al,  1998,  found  no  deaths 
due  to  brain  cancer.  NAS  noted  that 
Bertazzi  et  al,  2001,  found  no  new 
deaths  from  brain  cancers.  NAS  noted 
that  AFHS  2000  reported  only  oiie  case 
of  brain  cancer  and,  consequently,  the 
authors  performed  no  statistical 
analysis. 

NAS  concluded  that  there  was  no  new 
evidence  to  change  the  previous 
determination  that  there  is  limited  or 
suggestive  evidence  of  no  association 
between  exposure  to  herbicides  and 
brain  tumors.  Taking  account  of  the 
available  evidence  and  NAS'  analysis, 
the  Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  brain  tumors 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Amyloidosis 

Amyloidosis  is  a  group  of  bone 
marrow  diseases,  poorly  understood  and 
relatively  rare,  characterized  by 
accumulation  of  insoluble  fibrillar 
proteins  (amyloid)  in  various  organs  and 
tissues  of  the  body  such  that  vital 
function  is  compromised.  Systemic 
amyloidosis  is  a  complication  that 
occurs  in  approximately  15-20  percent 
of  patients  with  multiple  myeloma, 
which  is  also  a  bone  marrow  disease. 

VA  asked  NAS  to  address  the  possible 
association  between  exposure  to 
herbicides  and  amyloidosis,  a  condition 
not  examined  in  its  prior  reports. 

In  Update  2000.  NAS  identified  a 
single  report  that  addressed  exposure  to 
the  herbicides  and  amyloidosis.  This 
report  (Toth  K,  Somfai-Relle  S,  Sugar  J. 
Bence  J.  1979.  Carcinogenicity  testing  of 
herbicide  2,4.5-trichlorophenoxyethanol 
containing  dioxin  and  of  pure  dioxin  in 
Swiss  mice.  Nature  278(5704):548-549.) 
described  the  results  of  carcinogenicity 
tests  of  the  herbicide  2,4,5- 
trichlorophenoxyethanol  containing 
dioxin  and  of  pure  dioxin  in  Swiss 
mice.  NAS  reported  that  the  mice 
developed  amyloidosis  secondary  to 
skin  lesions  caused  by  the  chemical 
exposure.  NAS  did  not  identify  any 
literature  addressing  primary  (in 
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absence  of  a  discernible  preceding 
disease)  amyloidosis  in  animals  or 
people  exposed  to  herbicides  or  dioxin. 

NAS  concluded  that  there  is 
inadequate  or  insufficient  evidence  to 
determine  whether  an  association  exists 
between  exposure  to  herbicides  and 
amyloidosis.  Taking  account  of  the 
available  evidence  and  NAS'  analysis, 
the  Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  amyloidosis 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 


determined  that  a  positive  association 
does  not  exist. 

NAS  reviewed  scientific  and  medical 
articles  published  since  the  publication 
of  its  first  report  as  an  integral  part  of 
the  process  that  resulted  in  "Veterans 
and  Agent  Orange:  Update  2000."  The 
comprehensive  review  and  evaluation  of 
the  available  literature  which  NAS 
conducted  in  conjunction  with  its  report 
has  permitted  VA  to  identify  all 
conditions  for  which  the  current  body  of 
knowledge  supports  a  finding  of  an 
association  with  herbicide  exposure. 


Accordingly,  the  Secretary  has 
determined  that  there  is  no  positive 
association  between  exposure  to 
herbicides  and  any  other  condition  for 
which  he  has  not  specifically 
determined  that  a  presumption  of 
service  connection  is  warranted. 

Approved:  June  11.  2002. 
Anthony ).  Principi, 
Secretary  of  Vetecans  Affairs. 
[FR  Doc.  02-15782  Filed  6-21-02;  8:45  am) 
MLUNO  COOK  taao-oi-p 
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elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  400, 430, 431,  434,  435, 
438,  440,  and  447 

[CMS-2104-F] 

RIN  0938-AK96 

Medicaid  Program;  Medicaid  Managed 
Care:  New  Provisions 

Correction 

In  rule  document  02-14747  beginning 
on  page  40989  in  the  issue  of  Friday, 


June  14,  2002,  make  the  following 
correction: 

On  page  40989,  in  the  first  column, 
under  the  EFFECTIVE  DATE:  heading, 
in  the  third  line,  "June  16.  2003"  should 
read  "August  13,  2003". 

(FR  Doc.  C2-14747  Filed  6-21-02;  8:45  am) 
BILLING  CODE  1S05-01-0 


Monday, 
June  24,  2002 


P 


Part  n 


F 


Nuclear  Regulatory  . 
Commission 

10  CFR  Parts  170  and  171 

Revision  of  Fee  Schedules;  Fee  Recovery 

for  FY  2002;  Final  Rule 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 
RIN  31S0-AQ96 

Ravialon  of  Fa*  Schaduiaa; 
Racovary  for  FY  2002 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  the 
licensing,  inspection,  and  annual  fees 
charged  to  its  applicants  and  licensees. 
The  amendments  are  necessary  to 
implement  the  Omnibus  Budget 
Reconciliation  Act  of  1990  {OBRA-90), 
as  amended,  which  requires  that  the 
NRC  recover  approximately  96  percent 
of  its  budget  authority  in  fiscal  year  (FY) 
2002,  less  the  amounts  appropriated 
from  the  Nuclear  Waste  Fund  (NWF) 
and  the  General  Fund.  The  amount  to  be 
recovered  for  FY  2002  is  approximately 
S479.5  million. 

EFFECTIVE  DATE:  August  23,  2002. 
AOORESSES:  The  comments  received  and 
the  agency  work  pap>ers  that  support 
these  final  changes  to  10  CFR  parts  170 
and  171  are  available  electronically  at 
the  NRC's  Public  Electronic  Reading 
Room  on  the  Internet  at  http:// 
www.nrc.gov/reading-rm/adams.html. 
From  this  site,  the  public  can  gain  entry 
into  the  NRC's  Agencywide  Documents 
Access  and  Management  System 
(ADAMS),  which  provides  text  and 
image  files  of  NRC's  public  documents. 
For  more  information,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209.  or  301-415- 
4737,  or  by  e-mail  to  pdi^nrc.gov.  If  you 
do  not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
thePDR. 

Comments  received  may  also  be 
viewed  via  the  NRC's  interactive 
rulemaking  Web  site  [http:// 
ruIeforum.Uni.gov).  This  site  provides 
the  ability  to  upload  comments  as  files 
(any  format),  if  your  Web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site; 
contact  Ms.  Carol  Gallagher,  301-415- 
5905;  e-mail  CAG@nrc.gov. 

For  a  period  of  90  days  after  the 
effective  date  of  this  final  rule,  the  work 
papers  may  also  be  examined  at  the 
NRC  Public  Document  Room,  Room  O- 
1F22.  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville.  MD  20852- 
2738. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenda  Jackson:  Telephone  301-415- 


6057  or  Robert  Carlson;  Telephone  301- 

415-8165,  Office  of  the  Chief  Financial 

Officer.  U.S.  Nuclear  Regulatory 

Commission,  Washington,  DC  20555- 

0001. 

SUPPl£MENTARV  INFORMATION: 

I.  Background 

n.  Response  to  Comnients 

III.  Final  Action 

IV.  Voluntary  Consensus  Standards 

V.  Environmental  Impact:  Categorical 
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I.  Background 

For  FYs  1991  through  2000,  OBRA- 
90,  as  amended,  required  that  the  NRC 
recover  approximately  100  percent  of  its 
budget  authority,  less  the  amount 
appropriated  from  the  U.S.  Department 
of  Energy  (DOE)  administered  NWF,  by 
assessing  fees.  To  address  fairness  and 
equity  concerns  raised  by  the  NRC 
related  to  charging  NRC  license  holders 
for  agency  expenses  that  do  not  provide 
a  direct  benefit  to  the  licensee,  the  FY 
2001  Energy  and  Water  Development 
Appropriations  Act  amended  OBRA-90 
to  decrease  the  NRC's  fee  recovery 
amount  by  2  percent  per  year  beginning 
in  FY  2001,  until  the  fee  recovery 
amount  is  90  percent  in  FY  2005.  As  a 
result,  the  NRC  is  required  to  recover 
approximately  96  percent  of  its  FY  2002 
budget  authority,  less  the  amounts 
appropriated  from  the  NWF,  through 
fees  and  other  offsetting  receipts.  In 
addition,  $36.0  million  has  been 
appropriated  from  the  General  Fund  for 
activities  related  to  homeland  security. 
The  FY  2002  Defense  Appropriations 
Act  states  that  this  $36.0  million  shall 
be  excluded  from  license  fee  revenues. 
The  total  amoimt  to  be  recovered  in  fees 
and  other  offsetting  receipts  for  FY  2002 
is  approximately  $479.5  million. 

llie  NRC  assesses  two  types  of  fees  to 
meet  the  requirements  of  OBRA-90,  as 
amended.  First,  license  and  inspection 
fees,  established  in  10  CFR  part  170 
under  the  authority  of  the  Independent 
Offices  Appropriation  Act  of  1952 
(lOAA).  31  U.S.C.  9701,  recover  the 
NRC's  costs  of  providing  special 
benefits  to  identifiable  applicants  and 
licensees.  Examples  of  the  services 
provided  by  the  NRC  for  which  these 
fees  are  assessed  are  the  review  of 
applications  for  new  licenses,  and  for 
certain  types  of  existing  licenses,  the 
review  of  renewal  applications,  the 
review  of  amendment  requests,  and 
inspections.  Second,  annual  fees 
established  in  10  CFR  part  171  under 


the  authority  of  OBRA-90.  recover 
generic  and  other  regulatory  costs  not 
otherwise  recovered  throu^  10  CFR 
part  170  fees. 

n.  Response  to  Comments 

The  NRC  published  the  FY  2002 
proposed  fee  rule  on  March  27.  2002  (67 
FR  14818),  to  solicit  public  comment  on 
its  proposed  revisions  to  10  CFR  parts 
170  and  171.  The  NRC  received  11 
comments  before  the  comment  period 
ended  on  April  26,  2002,  and  three 
additional  comments  by  May  24,  2002, 
for  a  total  of  14  conunents  that  were 
considered  in  this  fee  rulemaking.  Many 
of  the  cojnmenters  raised  similar  issues. 
As  such,  these  comments  have  been 
grouped  according  to  similar  issues,  and 
are  addressed  in  a  collective  response. 

The  comments  and  NRC's  responses 
are  as  follows: 

A.  Legal  Issues 

1.  Information  Provided  by  NRC  in 
Support  of  Proposed  Rule 

Comment.  One  commenter  urged  the 
NRC  to  provide  licensees  and  the  public 
with  a  more  detailed  explanation  of  the 
specific  activities  and  associated  costs 
that  form  the  basis  for  the  part  171 
annual  fees,  including  detailed 
information  on  the  outstanding  major 
contracts,  their  purpose,  and  their  costs. 
The  commenter  indicated  that  more 
detailed  information  would  allow 
stakeholders  to  provide  more  effective 
feedback  on  the  efficiency  of  NRC's 
regulatory  activities  and  would  propel 
the  Commission  to  exercise  its  authority 
to  promote  increased  fiscal 
responsibility.  The  commenter 
acluiowledged  the  ability  to  access  the 
agency  work  papers  through  the  NRC's 
Public  Document  Room  or  by  using  the 
Agencywide  Dociunents  Access  and 
Management  System  (ADAMS),  but 
finds  this  supporting  material  to  be 
indecipherable. 

Response.  Consistent  with  the 
requirements  of  OBRA-90,  as  amended, 
the  purpose  of  this  rulemaking  is  to 
establish  fees  necessary  to  recover  96 
percent  of  the  NRC's  FY  2002  budget 
authority,  less  the  amounts  appropriated 
from  the  NWF  and  the  General  Fund. 
frt>m  the  various  classes  of  licensees. 
The  efficiencies  of  NRC's  regulatory 
activities  and  the  manner  in  which  NRC 
carries  out  its  fiscal  responsibilities  are 
not  addressed  in  this  final  rule  since  the 
NRC's  budget  and  the  manner  in  which 
the  NRC  carries  out  its  activities  are 
outside  the  scope  of  this  rulemaking. 
The  proposed  rule  fdescribed  the  types 
of  activities  included  in  the  proposed 
fees  and  explained  how  the  fees  were 
calculated  to  recover  the  budgeted  costs 
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for  those  activities.  Therefore,  the  NRC 
believes  that  ample  information  was 
available  on  which  to  base  constructive 
comments  on  the  proposed  revisions  to 
parts  170  and  171. 

The  NRC  acknowledges  that  the  work 
papers  supporting  the  proposed  fee  rule 
contain  very  detailed  information.  The 
work  papers  reflect  the  complexity  of 
the  fee  calculation  process  that  is 
necessary  to  ensure  that  the  fees  are  fair 
and  equitable  to  all  licensees.  The  work 
papers  show  the  total  budgeted  FTE  and 
contract  costs  at  the  planned 
accomplishment  level  for  each  activity. 
The  work  papers  also  include  extensive 
information  detailing  the  allocation  of 
the  budgeted  costs  for  each  planned 
accomplishment  within  each  program  of 
each  strategic  arena  to  the  various 
classes  of  licenses. 

In  addition  to  the  detailed  budget 
information  contained  in  the  work 
papers,  the  NRC  has  made  available  in 
the  Public  Document  Room  NUREG- 
1100,  Volume  17,  "Budget  Estimates 
and  Performance  Plan,  Fiscal  Year  2002 
(April  2001),"  which  discusses  the 
NRC's  budget  for  FY  2002.  including  the 
activities  to  be  performed  in  each 
strategic  arena.  The  NRC  also  lias  made 
this  document  available  on  its  public 
Web  site  at  http://www.nrc.gov/who-we- 
are/plans.html.  The  extensive 
information  available  to  the  public 
meets  all  legal  requirements  and  the 
NRC  believes  it  provides  the  public  with 
sufficient  information  on  which  to  base 
their  comments  on  the  proposed  fee 
rule.  Additionally,  the  contacts  listed  in 
the  proposed  fee  rule  were  available 
during  the  public  comment  period  to 
answer  any  questions  that  commenters 
had  on  the  development  of  the  proposed 
fees.  No  inquiries  of  this  nature  were 
received  during  the  comment  period. 

B.  Specific  Part  1 70  Issues 

1.  Hourly  Rates 

Comment.  Several  commenters 
opposed  the  $152  proposed  hourly  rate 
for  the  materials  program.  The 
commenters  stated  that  the  hoiuly  rate 
is  excessive,  is  more  than  the 
professional  hourly  rates  charged  by 
national  consulting  firms,  and  is 
counterproductive  to  NRC's  apparent 
efforts  to  reduce  the  total  fee  burden  to 
uranium  recovery  licensees. 

Response.  The  NRC's  hourly  rates  are 
based  on  budgeted  costs  and  must  be 
established  at  the  revised  levels  to  meet 
the  fee  recovery  requirements.  The 
hourly  rates  include  not  only  average 
salaries  and  benefits  for  professional 
employees,  but  also  a  prorated  share  of 
overhead  costs,  such  as  supervisory  and 
secretarial  support  and  information 


technology  overhead  costs,  as  well  as 
general  and  administrative  costs,  such 
as  rent,  utilities,  supplies,  and  payroll 
and  human  resources  staffs. 

The  increase  in  the  hourly  rates  is 
primarily  due  to  the  Government-wide 
pay  increase  in  FY  2002.  The  revised 
hourly  rates,  coupled  with  the  direct 
contract  costs,  recover  through  part  170 
fees  the  full  cost  to  the  NRC  of 
providing  special  services  to  specifically 
identifiable  beneficiaries  as  provided  by 
the  lOAA.  The  revised  hourly  rates  plus 
direct  contract  costs  recover  through 
part  171  annual  fees  the  required 
amount  of  NRC's  budgeted  costs  for 
activities  not  recovered  through  part  170 
fees,  as  required  by  OBRA-90,  as 
amended.  The  NRC  is  establishing  in 
this  final  rule  the  revised  hourly  rates 
necessary  to  accomplish  the  fee 
recovery  requirements.  The  professional 
hourly  rate  for  the  reactor  program  is 
$156,  compared  to  $150  in  FY  2001,  and 
the  professional  hourly  rate  for  the 
materials  program  is  $152,  compared  to 
$144  in  FY  2001.  For  part  170  activities, 
the  rates  will  be  assessed  for 
professional  staff  time  expended  on  or 
after  the  effective  date  of  this  final  rule. 

2.  Fee  Exemptions  for  Special  Projects 

Comment.  Five  comments  were 
received  opposing  the  NRC's  proposed 
modifications  to  the  fee  waiver 
provisions  for  special  projects,  most  of 
which  criticized  the  proposed  rule  for 
the  anticipated  chilling  effect  the 
"primary  beneficiary"  criterion  will 
have  on  encouraging  and  supporting 
"ground-breaking"  actions  by  licensees. 
These  commenters  believe  that  the 
proposed  revisions  would  discourage 
cooperative  efforts  between  the  NRC 
and  industry  to  address  safety  issues 
and  opportunities  for  generic  regulatory 
improvement.  Some  commenters 
asserted  that  the  changes  are 
inconsistent  with  the  NRC's  goals  to 
improve  regulatory  efficiency  and 
effectiveness,  to  reduce  unnecessary 
burden  on  stakeholders,  and  to  promote 
increased  realism  in  regulatory 
decision-making.  Several  commenters 
stated  that  without  some  relief  from 
fees,  there  is  no  incentive  for  a  licensee 
to  take  the  lead  on  an  industry  initiative 
that  may  contribute  to  generic 
regulatory  activity  and  which  may  serve 
as  a  model  for  other  licensees.  Two 
commenters  stated  that  relocating  the 
fee  waiver  requirements  to  10  CFR 
170.11(a)(1)  adds  a  degree  of  formality 
to  the  process  and  that  such  formality 
costs  the  industry  and  the  NRC 
resources  and  time.  The  conunenters 
urged  the  NRC  to  revise  the  provisions 
to  encourage  industry  to  work 


cooperatively  with  the  NRC  on  generic 
regulatory  improvements  or  efforts. 

As  part  of  its  commentary  on  what  it 
views  as  the  evolution  of  the  fee  waiver 
provision,  one  commenter  suggested 
that  the  NRC's  FY  2001  fee  rule  change 
adding  the  word  "NRC's"  in  the  third 
fee  waiver  criteria  was  an  attempt  to 
distinguish  between  waiver  requests 
based  on  the  industry's  future  use  of  the 
documents,  in  contrast  to  reports  being 
submitted,  reviewed,  and  approved  for 
the  purpose  of  f^C's  generic  regulatory 
improvements.  The  commenter  asserted 
that  the  proposed  change  for  the  FY 
2002  fee  rule  goes  further  in  establishing 
barriers  to  luisolicited  industry 
proposals  for  generic  regulatory 
improvements.  The  commenter  claimed 
that  these  interpretations  are 
inconsistent  with  the  history  of  the  fee 
rule  and  many  generic  industry' 
initiatives  reviewed  by  NRC  without  a 
fee,  prior  to  1999.  This  commenter 
predicted  that  the  proposed  change  will 
discourage  industry'  initiatives  and 
penalize  self-generated  industr>'-wide 
generic  initiatives,  which  it  contended 
is  inconsistent  with  Commission  and 
NRC  management  encouragement  of 
industry  initiatives.  The  commenter 
pointed  to  SECY-00-0016,  "Industry 
Initiatives  in  the  Regulatory  Process,"  in 
which  the  staff  discussed  how  industry 
initiatives  would  save  resources  and 
improve  timeliness  of  actions.  The 
commenter  also  referred  to  the 
Commission's  direction  to  the  staff,  in 
response  to  SECY-96-062,  "to  evaluate, 
on  a  case-by-case  basis,  initiatives 
proposing  further  NRC  reliance  on 
industry  activities  as  an  alternative  to 
NRC  activities." 

The  same  commenter  stated  that  it  is 
difficult  to  determine  if  an  industry 
report  will  be  used  for  generic 
regulatory  improvement  prior  to  NRC 
review.  The  commenter  ailso 
complained  that  its  intended  purpose 
stated  at  the  time  of  submittal,  and 
associated  fee  waiver  requests,  tx^pically 
have  been  rejected  by  the  NRC's  Chief 
Financial  Officer  (CFO),  making  it 
"difficult  for  the  staff  to  make  an 
informed  decision  as  to  the  intended 
use  of  the  submittal."  The  commenter 
goes  on  to  say  that  the  NRC  staff  is 
reluctant  to  discuss  fee  or  usage  matters 
with  the  commenter,  although  these 
discussions  are  needed, to  assist  the  staff 
in  making  a  recommendation  on  the  fee 
waiver. 

The  commenter  also  disagreed  with 
basing  the  fee  waiver  on  which 
organization — ^the  NRC  or  industry' — is 
the  primarv'  beneficiary.  The  commenter 
stated  that  waiving  the  fees  for  generic 
industry  proposals  that  facilitate 
regulatory  improvement  will  encourage 
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initiatives  which  benefit  both  industry 
and  NRC.  pointing  to  the  NRC's 
Strategic  Performance  Goals  of  reducing 
unnecessary  regulatory  burden  and 
achieving  greater  realism  in  regulatory 
decisions.  The  commenter  argued  that 
the  NRC  should  not  impose  a  policy  that 
encourages  industry  to  ignore  the  best " 
science  and  instead  tell  the  NRC  staff 
what  it  wants  to  hear  in  order  to  obtain 
a  waiver  of  review  fees. 

The  commenter  argued  that  NRC's 
budget  is  not  enhanced  by  imposing 
part  1 70  fees  for  services,  since 
whatever  is  not  recovered  through  part 
170  fees  will  be  made  up  by  charging 
part  171  annual  fees.  This  suggests  that 
there  is  no  budgetary  imperative  for 
charging  part  1 70  fees  (sought  to  be 
relieved  by  these  fee  waiver  requests), 
rather  than  allowing  the  costs  to  be 
absorbed  through  the  imposition  of 
annual  fees.  In  the  conunenter's  words, 
"granting  or  denying  a  waiver  is 
'revenue  neutral'."  however,  the 
commenter  stated  that  fees  for  services 
present  a  serious  budgetary  problem  for 
industry  organizations.  According  to  the 
commenter,  these  organizations  operate 
on  tight  budgets  that  do  not  normally 
cover  NRC  review  fees.  Imposition  of 
these  fees  reduces  the  amount  of 
research  work  the  conunenter's 
organization  can  do  to  support  the 
membership,  and  slows  down  efforts  on 
risk  informed  initiatives. 

To  address  these  concerns,  the 
commenter  reconunended  the  fee 
waiver  provision  be  revised  so  it  applies 
not  only  to  those  submittals  requested 
by  the  NRC.  but  also  to  those  proposals 
for  generic  regulatory  improvements 
submitted  by  industry  organizations 
representing  all  licensees,  including 
those  which  are  unsolicited  and  need 
NRC  review,  and  are  supported  by  the 
membership  as  a  generic  submittal.  The 
commenter  stated  it  would  ensure  that 
its  fee  waiver  requests  are  reviewed  and 
supported  by  its  members,  and  that  its 
membership  agrees  to  NRC  cost 
recovery  for  these  reviews  through  part 
171  annual  fees. 

Response.  As  previously  stated  in  the 
proposed  fee  rule,  the  modifications  to 
the  fee  waiver  criteria  do  not  represent 
a  change  in  NRC  policy.  Rather,  the 
changes  are  clarifications  intended  to 
assist  applicants  in  determining  in 
advance  whether  their  submittals  are 
likely  to  meet  the  fee  waiver  criteria. 

The  NRC  has  consistently  applied  its 
policy  of  waiving  the  part  170- fees  for 
special  projects  submitted  to  the  NRC 
for  the  purpose  of  supporting  NRC's 
generic  regulatory  improvements,  and 
assessing  pari  170  fees  for  the  review  of 
special  projects  that  are  submitted  for 
other  purposes,  including  those  that 


support  industry  generic  improvements. 
Part  170  fees  are  based  on  the  provisions 
of  the  Independent  Offices 
Appropriations  Act  of  1952  (lOAA). 
This  statute  allows  Federal  agencies  to 
assess  fees  to  recover  costs  incurred  in 
providing  special  benefits  to  identifiable 
recipients.  While  the  NRC  has  the 
authority  to  grant  waivers  from  the  part 
170  fee  requirements,  fee  exemptions 
are  granted  very  sparingly  in  order  to 
meet  the  requirements  of  OBRA-90  that 
almost  all  of  the  agency's  budget 
authority  be  recovered  through  lOAA 
and  annual  fees. 

The  NRC  finds  no  justification  for 
granting  a  part  170  fee  waiver  to  an 
industry  organization  seeking  an  NRC 
approval  of  an  industry  initiative, 
unless  the  initiative  will  be  used  for 
NRC's  generic  regulatory  improvements, 
and  the  initiative  was  submitted 
specifically  for  that  purpose.  In  the 
latter  case,  the  NRC's  review  and 
approval  is  part  of  the  process  of 
developing  the  NRC's  generic  regulatory 
program,  and  therefore  the  review 
activities  are  similar  to  other  NRC 
generic  regulatory  activities  whose  costs 
are  recovered  through  part  171  annual 
fees.  Conversely,  reviews  of  submittals 
that  are  for  the  industry's  generic 
improvements  or  use  are  considered 
services  provided  to  identifiable 
recipients.  These  are  subject  to  lOAA 
fees,  under  applicable  caselaw.  See,  e.g., 
Mississippi  Power  &■  Light  Co.  v.  U.S. 
Nuclear  Regulatory  Commission.  601  F. 
2d  233  (C.A.  5,  1979),  cert.  den.  444  U.S. 
1102  (1980).  Further,  the  "primary 
beneficiary"  concept  is  solidly  rooted  in 
pertinent  caselaw,  which  authorizes  the 
assessment  of  fees  for  specific  services/ 
benefits  against  identifiable 
beneficiaries,  even  if  the  service  confers 
a  benefit  beyond  that,  i.e.,  upon  the 
general  public  as  well.  Engine  Mfrs. 
Assn  v.  E.P.A..  20 F.  3d  1177  (C.A.D.C. 
1994). 

To  say  that  the  CFO's  rejection  of  the 
submitter's  stated  purpose  and  the 
related  fee  waiver  request  "makes  it 
difficult  for  the  staH  to  make  an 
informed  decision  as  to  the  intended 
use  of  the  submittal"  reverses  the  proper 
order  of  things.  The  staff  must  provide 
technical  advice  and  recommendations 
to  assist  the  CFO  in  making  the 
appropriate  determination  of  fee  waiver 
entitlement.  The  submittal,  and  thus, 
potential  for  fee  waiver,  is  to  be  weighed 
on  the  merits  and  how  it  relates  to  the 
NRC's  regulatory  initiatives,  from  which 
fee  considerations  flow,  not  the  other 
way  around.  Moreover,  while  the 
program  staff  certainly  should  be  able  to 
communicate  freely  with  the  submitter 
on  the  technical  merits  of  the  submittal, 
it  is  appropriate  for  the  program  staff  to 


be  reluctant  to  discuss  fee  matters  with 
the  submitter  because  that  is  not  the 
program  staffs  area  of  expertise.  Fee 
issues  and  discussions  are  the 
responsibility  of  the  CFO's  staff;  and 
therefore,  to  avoid  confusion  and 
misunderstanding,  fee  matters  should  be 
discussed  with  the  CFO's  staff  instead  of 
the  program  staff.  On  the  other  hand, 
the  submitter  is  encouraged  to  have 
discussions  with  the  technical  staff  as  to 
those  submissions  that  support  the 
NRC's  generic  regulatory  improvements 
or  efforts.  Submitters  have  a  legitimate 
interest  in  advance  information  about 
the  fee  implications  that  will  attend  a 
submission,  and  interactions  with  both 
technical  and  CFO  staff  on  relevant 
matters  are  fully  appropriate. 

The  NRC  has  consistendy  declined  to 
base  its  fees  on  the  financial  status  of 
NRC  licensees  and  applicants,  except 
the  impacts  of  the  fees  on  small  entities 
the  NRC  is  required  to  consider  under 
the  provisions  of  the  Regulatory 
Flexibility  Act.  Therefore,  the  NRC  does 
not  base  fee  waivers  on  the  budgetary 
constraints  of  those  requesting  NRC 
services.  Further,  the  determination  of 
whether  a  fee  waiver  should  be  granted 
is  independent  of  whether  there  is 
willingness  of  the  organization's 
members  to  pay  the  costs  through  part 
171  fees.  If  the  organization's  members 
are  willing  to  pay  the  costs  of  NRC's 
fees,  the  organization  can  seek 
reimbursement  from  its  members.  The 
lOAA  prescribes  the  standards  for 
charging  fees  to  identifiable  recipients 
for  services  or  things  of  value,  and  there 
is  nothing  in  the  statute  that  authorizes 
fee-shifting  through  consensus. 

For  this  reason,  it  is  also  unpersuasive 
to  argue  that  the  NRC  should  liberally 
grant  part  170  fee  waivers  based  on 
"revenue  neutrality."  Under  that  theory, 
the  NRC  need  never  charge  part  170 
fees,  because  whatever  is  not  recouped 
there  will  be  recovered  through  part  171 
fees.  Although  the  budgeted  costs  still 
would  be  recovered  regardless  of  how 
the  charges  are  assessed,  that  is  not  the 
standard  for  fee  assessment  under  the 
lOAA.  nor  should  it  be  for  purposes  of 
granting  or  denying  fee  waiver  reouests. 

Moreover  the  NRC's  fee  schedule  is 
not  an  incentive  program.  Fees  are 
established  in  accordance  with 
applicable  legal  requirements  and  not 
meant  to  be  either  inducements  or 
disincentives.  Rather,  they  are 
established  to  recover  the  NRC's  costs, 
as  required  by  law.  Further,  the 
assessment  of  part  170  fees  for  special 
projects  is  fully  consistent  with  the 
NRC's  policies  on  industry  initiatives. 
In  SECY  97-303.  "The  Role  of  Industry 
(DSI-13)  and  Use  of  Industry 
hiitiatives,"  the  staff  stated  that  fees  will 
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be  assessed  unless  the  fee  waiver 
criteria  is  met.  As  always,  under  the  fee 
waiver  criteria,  NRC  will  waive  the 
review  fees  for  special  projects . 
submitted  for  the  purpose  of  supporting 
NRC's  regulatory  improvements  as  long 
as  the  NRC  staff  agrees  that  it  will  be 
used  by  the  NRC  in  developing  or 
improving  its  regulatory  framework.  Not 
every  submittal  results  in  a  safety 
improvement,  burden  reduction,  or 
improved  process.  The  NRC  encourages 
any  special  project  applicant  who 
believes  that  its  proposal  will  help 
improve  NRC's  regulatory  process  to 
discuss  its  proposal  with  the  cognizant 
NRC  program  office  staff  prior  to 
requesting  a  fee  waiver  from  the  Chief 
Financial  Officer. 

With  regard  to  fee  waivers  for 
"ground  breaking"  licensing  actions,  the 
fee  exemption  provision  for  special 
projects  does  not  apply  to  licensing 
actions.  As  defined  in  §  170.3,  special 
projects  are  those  requests  submitted  to 
the  NRC  for  review  for  which  fees  are 
not  otherwise  specified  in  part  1 70.  Part 
170  specifies  fees  for  licensing  actions, 
therefore,  first-of-a-kind  licensing 
actions  are  not  special  projects  for 
purposes  of  part  1 70.  Ilie  waiver  criteria 
that  were  previously  in  footnote  4  of 
§170.21  and  footnote  5  of  §  170.31, 
which  in  this  final  rule  the  NRC  is 
moving  to  §  170.11,  have  always 
specifically  referred  to  special  projects 
[see  §  170.11(a)(1)).  The  NRC  is  not 
changing  its  practice  for  exemption 
requests  for  nrst-of-a-kind  licensing 
actions  and  will  continue  to  address 
such  exemption  requests  on  a  case-by- 
case  basis  imder  §  170.11(b). 

The  NRC  believes  the  modifications  to 
the  fee  waiver  criteria  language  have  the 
potential  to  save  both  NRC  and  industry 
resoiux:es  because  the  industry  will  have 
more  definitive  guidelines  on  the  types 
of  submission  that  will  be  granted  a  fee 
waiver.  The  NRC  believes  these 
clarifications  will  better  inform  the 
industry,  so  they  will  not  request  fee 
waivers  for  those  types  of  special 
projects  which  do  not  meet  the  waiver 
criteria.  Further,  it  is  unclear  how 
relocating  the  fee  waiver  criteria  to  the 
exemption  section  of  part  170  adds  any 
form^ty  to  the  process  or  how  such 
purported  formality  will  cost  the 
industry  or  NRC  resources  and  time  as 
some  commenters  contend.  Moving  the 
criteria  neither  changes  the  process  nor 
enhances  its  legal  status.  The  NRC 
believes  that  it  is  more  appropriate  to 
have  the  fee  exemption  provisions  for 
special  projects  with  the  existing  part 
170  fee  exemption  provisions. 

The  NRC,  in  this  final  rule,  is  revising 
the  fee  waiver  criteria  to  clarify  the- fee 
exemption  provisions.  In  addition,  the 


exemption  section  of  §  170.11  is  being 
revised  to  include  the  language  that  was 
previously  located  in  footnote  4  to 
§  170.21  and  footnote  5  to  §  170.31. 

3.  Invoice  Information 

Comment.  One  commenter  asserted ' 
that  NRC's  invoices  lack  adequate 
explanations  of  the  work  done  by  NRC 
stsdf  and  NRC  contractors.  The 
commenter  urged  the  NRC  to  continue 
its  efforts  to  provide  invoices  that 
contain  more  detailed  information  on 
the  specific  costs.  While  recognizing 
that  this  would  require  major  revisions 
to  NRC's  billing  system,  the  commenter 
contended  that  the  change  would  serve 
the  NRC,  its  licensees,  and  the  public 
well. 

Response.  As  the  NRC  has  stated  in 
the  past,  the  NRC  believes  that  sufficient 
information  is  provided  on  the  invoices 
for  licensees  and  applicants  to  base 
payment  of  the  costs  assessed  under 
part  170.  For  NRC  staff  effort,  specific 
policies  and  procedures  are  in  place  for 
NRC  staff  to  follow  in  recording  time  in 
the  Human  Resources  Management 
System  (HRMS),  which  is  the  NRC's 
current  system  for  tracking  staff  hoiu-s 
expended.  The  system  contains  specific 
codes  for  the  various  types  of  licensing 
reviews,  leave,  training,  general 
administration  effort,  etc.  From  HRMS, 
the  fee  billing  system  captures  the  NRC 
staff  hours  for  activities  billable  under 
part  170  as  well  as  the  work  effort  code 
descriptions  for  those  billable  hours.  For 
these  activities,  the  staff  hours,  work 
effort  codes,  the  name  of  the  staff 
member  performing  the  work,  and  the 
date  the  work  was  completed,  if 
applicable,  are  printed  on  the  enclosiue 
to  the  part  170  invoices.  Additionally, 
the  inspection  report  niunber  is 
provided  on  inspection  fee  bills.  The 
work  effort  codes  are  the  only  available 
data  describing  the  work  performed,  and 
they  are  the  lowest  level  of  detail 
available  in  HRMS.  However,  the  NRC 
believes  that  the  summary  work 
descriptions  shown  on  the  invoices  are 
sufficient  to  allow  licensees  to  identify 
the  subject  of  the  NRC's  efforts. 

For  contractor  costs  billed  to  uraniiun 
recovery  licensees  under  part  170,  the 
NRC  includes  copies  of  the  contractors' 
summary  cost  reports  with  the  invoices. 
Upon  specific  request,  the  NRC  will 
send  all  available  information  in 
support  of  the  bill  to  any  licensee  or 
applicant  who  does  not  understand  the 
charges  or  needs  more  information  in 
order  to  understand  the  bill.  This  has 
always  been  an  option  available  to 
licensees  and  applicants  who  feel  they 
need  more  information  on  the  costs 
billed. 


The  NRC  does  not  plan  to  develop 
new  systems  solely  to  provide 
additional  information  on  its  fee 
invoices.  Office  of  Management  and 
Budget  Circular  A-25,  which  provides 
guidelines  for  Federal  agencies  to  assess 
fees  for  Government  services,  provides 
that  new  cost  accounting  systems  do  not 
need  to  be  established  solely  for  the 
purpose  of  determining  or  estimating 
full  cost. 

C.  Specific  Part  1 71  Issues 

1.  Mixed  Oxide  Fuel  (MOX)  Contested 
Hearing  Costs 

Comment.  One  nuclear  industry 
group  commented  that  the  NRC's 
proposal  to  assess  MOX  contested 
hearing  costs  to  the  fuel  facility  class  is 
luifair.  and  that  it  is  a  violation  of 
OBRA-90  to  charge  licensees  for  an 
agency  activity  or  program  from  which 
the  licensees  receive  no  benefit.  In  this 
case,  the  commenter  asserts  that  fuel 
facility  licensees  should  not  be 
responsible  for  bearing  the  costs  of 
hearings  associated  with  MOX 
fabrication  because  this  process  has  no 
relation  to  the  NRC's  regulatory  services 
from  which  fuel  facility  licensees  obtain 
a  benefit.  Specifically,  the  MOX 
program  is  a  Federal  government 
initiative  to  ensure  national  security 
through  the  disposition  of  plutonium 
stockpiles.  The  commenter  further  adds 
that  the  beneficiaries  of  the  MOX 
program  are  the  Federal  government  and 
the  nation's  citizenry  because  it  will  aid 
in  the  reduction  of  weapons-grade 
plutonium.  As  such,  the  commenter 
contends  that  commercial  fuel  facility 
licensees  should  not  have  to  subsidize 
the  Federal  government's  efforts  to 
ensure  national  seciuity,  and  that  such 
costs  should  be  appropriated  through 
the  General  Fund  and  removed  from  the 
NRC  fee  base.  The  commenter  also 
states  that  NRC  distributes  hearing  costs 
for  license  applications  among  the 
affected  class  of  licensees,  and  to  the 
extent  that  they  benefit  the  entire  class, 
this  approach  is  logical.  However,  the 
commenter  further  indicates  that 
hearing  costs  related  to  the  disposition 
of  plutonium  under  the  MOX  program 
do  not  meet  the  threshold  of  benefitting 
other  licensees  in  the  class,  and 
therefore  should  not  be  assessed  as 
such.  The  commenter  makes  a  final 
point  about  the  NRC's  fee  allocation 
methodology  for  hearing  costs  being 
problematic  in  that  when  applied  to 
certain  types  of  licensees  whose 
numbers  are  few,  this  could  conceivably 
lead  to  a  competitor  having  to  bear  the 
hearing  costs  of  its  competition  diuing 
NRC  licensing  proceedings. 
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Response.  OBRA-90  mandates  that 
the  NRC  collect  lOAA  (part  170)  and 
annual  fees  (part  171)  to  recover  almost 
all  of  its  budgeted  costs,  less  the 
amounts  appropriated  from  the  NWF. 
Therefore,  the  NRC  must  recover 
hearing  costs  through  part  1 70  fees  for 
services  or  through  part  171  annual  fees. 
OBRA-90  also  requires  that,  to  the 
maximum  extent  practicable/the  annual 
charges  shall  have  a  reasonable 
relationship  to  the  cost  of  providing 
regulatory  services.  The  NRC  has  a 
longstanding  policy  of  charging  the 
affected  applicant  or  licensee  part  170 
fees  for  uncontested  hearings  (i.e.,  those 
required  as  part  of  the  licensing 
process),  and  not  charging  part  170  fees 
for  contested  hearings.  As  a  result,  the 
costs  for  contested  hearings  are 
recovered  through  part  171  annual  fees 
assessed  to  the  affected  class  of  licensee. 
This  policy  has  been  reconfirmed  in  the 
statement  of  considerations  and  in 
responses  to  comments  received  from 
the  public  during  many  past  fee 
rulemakings,  in  court  pleadings,  and  in 
an  NRC  report  to  Congress  on  fees. 

The  Commission  believes  there  is 
merit  to  the  comment  regarding 
assessing  annual  fees  for  the  MOX 
contested  hearing  since  the  hearing  is 
related  to  a  U.S.  Government  national 
security  initiative.  Thus,  as  a  change  to 
the  proposed  rule,  the  Commission  will 
not  impose  the  entire  budget  of  the 
MOX  contested  license  proceeding  for 
FY  2002  on  the  fuel  facility  licensee 
class.  This  proceeding  pertains  to  the 
license  application  for  MOX  fuel 
fabrication  facility,  a  U.S.  Government 
national  security  initiative  to  dispose  of 
plutonium  stockpiles.  Since  a 
rulemaking  to  propose  recovery  of  MOX 
and  other  U.S.  Govenunent  national 
security  initiative  contested  hearing 
costs  through  part  1 70  fees  could  not  be 
promulgated  and  made  effective  before 
FY  2003.  the  Commission  is  making  an 
interim  change  for  FY  2002  only.  This 
change  will  recover  the  $433,000 
budgeted  for  MOX  contested  hearing 
activities  through  part  171  annual  fees 
assessed  to  all  classes  of  licensees, 
based  on  their  respective  percentages  of 
the  NRC's  budget.  As  a  result,  the 
amount  assessed  to  the  fuel  facility  class 
has  decreased  by  approximately 
$408,000.  while  the  total  amount 
assessed  to  most  of  the  other  classes  of 
licensees  has  increased 
correspondingly.  Thus,  the  amounts 
assessed  to  each  of  the  affected  classes 
for  the  FY  2002  MOX  contested  hearing 
costs  are  as  follows:  operating 
reactors — $345,000:  spent  fuel  storage/ 
reactor  decommissioning— $33,000; 
non-power  reactors— $400;  fuel 


facility— S25. 000;  materials  users — 
$19,000:  f/tinsportatjon— $5000;  rare 
earth  facilities — $1000;  and  uranium 
recovery — $4000.  For  example,  this 
equates  to  approximately  $4,000  per 
licensee  in  the  power  reactor  class, 
which  is  obtained  by  dividing  the 
$345,000  by  the  104  licensees  (due  to 
rounding,  dollar  amounts  are  not  exact). 
For  the  other  affected  classes  of 
licensees  and  their  respective  fee 
categories,  the  increases  or  decreases  in 
annual  fee  amounts  for  individual 
licensees,  due  to  assessment  of  MOX 
contested  hearing  costs,  are  set  forth  in 
the  agency  work  papers.  Due  to 
rounding,  the  aimual  fees  for  certain 
individual  licensees  in  some  of  the 
affected  classes  did  not  change. 

The  Commission  intends,  in  the  near 
future,  to  issue  a  proposed  rule  for 
public  comment  Aat  would  recover  the 
cost  for  contested  hearings  involving 
U.S.  Government  national  security 
initiatives  through  pari  170  fees 
assessed  to  the  affected  applicant  or 
licensee.  The  NRC  plans  to  conduct  this 
rulemaking  so  that  any  proposed 
change,  if  adopted  in  a  final  rule^  would 
be  effective  in  early  FY  2003. 

With  regard  to  the  conunenter's 
recommendation  for  the  NRC  to  obtain 
separate  appropriations  £rom  the 
General  Fund  to  cover  the  MOX 
contested  hearing  costs,  this  is  not 

Kracticable  for  FY  2002.  The  Congress 
as  already  passed  the  FY  2002  Energy 
and  Water  Development  Appropriations 
Act.  and  the  NRC  is  well  into 
implementing  its  budget  imder  this 
audiority.  Furthermore,  the  commenter 
is  incorrect  about  how  NRC  hearing  fees 
are  assessed  to  licensees.  As  discussed 
above,  the  NRC  assesses  the  specific 
applicant  or  licensee  part  1 70  fees  for 
the  costs  of  uncontested  hearings  that 
are  pari  of  the  required  license 
application  process.  However,  for 
contested  hearings,  the  NRC  assesses  the 
affected  class  of  licensees  the  associated 
costs  of  the  hearing  through  part  171 
annual  fees.  Similarly,  the  conunenter's 
point  about  one  licensee  conceivably 
subsidizing  the  costs  of  a  competitor's 
licensing  hearing  is  incorrect  for  the 
aforementioned  reason.  Costs  associated 
with  a  contested  hearing  are  not 
assessed  to  a  specific  category  of 
licensee  as  mentioned  by  the 
commenter.  but  instead  are  assessed  to 
the  entire  affected  class  of  licensees.  As 
stated  in  the  NRC  fee  schedules,  some 
classes  of  licensees  consist  of  multiple 
fee  categories. 

2.  Annual  Fees  for  Materials  Users. 
Including  Small  Entities 

Comment.  Two  nuclear  density  gauge 
'  users  and  one  manufactiuer  commented 


that  their  fees  are  too  high,  and  create 
a  significant  financial  burden  on  small 
business  owners.  One  commenter  stated 
th^t  the  combined  license  application 
fee  and  aimual  fee  for  this  category 
equals  80  percent  of  the  cost  of  the 
gauge  device.  The  commenter  further 
asserted  that  Agreement  States'  fees 
average  about  one-fourth  of  NRC's 
proposed  fees,  causing  an  unfair 
disparity  in  the  industry.  Another 
commenter  indicated  only  a  small 
fraction  of  the  company's  revenues  was 
-generated  from  NRC  licensed  activities, 
but  that  it  was  essential  to  maintain  this 
segment  of  business  in  order  to  retain 
other  contracts  not  related  to  its  NRC 
license.  Therefore,  the  commenter 
contended  that  only  income  generated 
from  NRC  licensed  activities  should  be 
considered  when  establishing  fees.  With 
respect  to  the  NRC's  upper  fee  level  for 
small  entities,  the  third  commenter 
stated  that  the  broad  revenue  range 
encompassing  $350,000  to  $5,000,000  in 
gross  annual  receipts  tends  to  favor 
larger  firms  while  burdening  smaller 
businesses.  Thus,  the  NRC  should 
consider  adding  more  tiers  for  small 
businesses  to  reduce  the  license  fee 
burden  on  smaller  entities. 

Response.  The  NRC  has  responded  to 
similar  comments  in  previous  fee 
rulemakings,  both  from  materials  users 
and  other  licensees,  regarding  the 
impact  of  fees  on  industry.  In  summary, 
the  NRC  has  stated  since  FY  1991.  when 
the  100  percent  fee  recovery 
requirement  was  first  implemented,  that 
it  recognizes  the  assessment  of  fees  to 
recover  the  agency's  costs  may  result  in 
a  substantial  financial  hardship  for 
some  licensees.  However,  consistent 
with  the  OBRA-90  requirement  that 
annual  fees  must  have,  to  the  maximum 
extent  practicable,  a  reasonable 
relationship  to  the  cost  of  providing 
regulatory  services,  the  annual  fees  for 
each  class  of  license,  including 
materials  users,  reflect  the  NRC's 
budgeted  cost  of  its  regulatory  services 
to  the  class.  The  NRC  determined  the 
budgeted  costs  to  be  allocated  to  each 
class  of  licensee  through  a 
comprehensive  review  of  every  planned 
accomplishment  in  each  of  the  agency's 
major  program  areas.  Furthermore,  a 
reduction  in  the  fees  assessed  to  one 
class  of  licensees  would  require  a 
corresponding  increase  in  the  fees 
assessed  to  other  classes.  Accordingly, 
the  NRC  has  not  based  its  annual  fees 
on  licensees'  economic  status,  market 
conditions,  or  the  inability  of  licensees 
to  pass  through  the  costs  to  its 
customers.  Instead,  the  NRC  has  only 
considered  the  impacts  it  is  required  to 
address  by  law. 
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Based  on  the  provisions  of  the 
Regulatory  Flexibility  Act  (RFA),  the 
NRC  provides  reduced  annual  fees  foY 
licensees  who  qualify  as  small  entities 
under  the  NRC's  size  standards.  The 
materials  users  class  has  the  most 
licensees  who  qualify  for  these  reduced 
fees  of  any  class.  As  such,  the  materials 
user  class  receives  the  largest  amount  of 
aimual  fee  reductions  of  any  class.  The 
FY  2002  total  estimated  fee  amount  that 
will  not  be  collected  from  licensees  who 
pay  reduced  annual  fees  based  on  their 
small  entity  status  is  approximately  $4.5 
million,  which  must  be  collected  from 
other  NRC  licensees  in  the  form  of  a 
surcharge.  Further  reductions  in  fees  for 
materials  users  would  create  an 
additional  fee  burden  on  other 
licensees,  thus  raising  fairness  and 
equity  concerns. 

As  stated  in  10  CFR  2.810,  NRC  size 
standards,  the  NRC  uses  the  Small 
Business  Administration's  (SBA) 
definition  of  receipts.  Based  on  the  SBA 
definition,  revenue  from  all  sources,  not 
solely  receipts  from  NRC  licensed 
activities,  is  considered  in  determining 
whether  a  licensee  qualifies  as  a  small 
entity  under  the  NRC's  revenue-based 
size  standards. 

The  NRC  believes  that  the  two  tiers  of 
reduced  annual  fees  currently  in  place 
provide  sfubstantial  fee  relief  for  small 
entities,  including  those  with  relatively 
low  annual  gross  revenues.  As  noted 
previously,  reductions  in  fees  for  small 
entities  must  be  paid  by  other  NRC 
licensees  in  order  to  comply  with  the 
OBRA-90  requirement  to  recover  most 
of  the  agency's  budget  authority  through 
fees.  While  establishing  additional  tiers 
would  provide  further  fee  relief  to  some 
small  entities,  it  would  result  in  an 
increase  of  the  small  entity  subsidy  paid 
by  other  licensees.  The  NRC  must 
maintain  a  reasonable  balance  between 
the  provisions  of  OBRA-90  and  the  RFA 
requirement  for  the  agency  to  examine 
ways  to  minimize  significant  impacts 
that  its  rules  may  have  on  a  substantial 
number  of  small  entities.  Therefore,  the 
NRC  is  not  providing  any  modification 
to  its  small  entity  fee  structure,  nor  any 
further  reduction  in  annual  fees  beyond 
that  already  provided  for  small  entities. 

3.  Annual  Fees  for  Uranium  Recovery 
Licensees 

Comment.  Two  uranium  recovery 
industry  groups  and  one  licensee 
commented  on  the  FY  2002  proposed 
fee  rule.  All  unanimously  supported  the 
NRC's  revised  methodology  for 
allocating  uranium  recovery  budgeted 
costs,  which  results  in  reduced  annual 
fees  for  the  commercial  uranium 
recovery  licensees.  However,  despite  the 
proposed  reductions,  these  commenters 


felt  that  the  NRC's  annual  fees  are 
excessive  and  represent  a  tremendous 
burden  to  the  luanium  recovery 
industry,  which  is  already  experiencing 
a  severe  economic  downturn  because  of 
the  depressed  uranium  market.  The 
commenters  all  believe  there  is 
excessive  regulatory  oversight  by  the 
NRC  of  the  uranium  recovery  industry, 
especially  in  light  of  the  NRC's 
performance-based  licensing  approach, 
which  they  contend  should  result  in  a 
reduced  regulatory  effort.  Thus,  the 
.commenters  assert  that  the  NRC  should 
consider  a  more  balanced  approach  to 
uranium  recovery  regulation,  resulting 
in  less  regulatory  oversight  and  lower 
costs.  Additionally,  the  commenters 
stated  that  the  NRC  has  failed  to 
adequately  deal  with  the  issue  of 
decreasing  numbers  of  uranium 
recovery  licensees,  or  charging  annual 
fees  to  licensees  whose  facilities  are  in 
standby  status.  Specifically,  as  more 
states  become  Agreement  States  and/or 
additional  sites  are  decommissioned, 
the  number  of  NRC  regulated  sites 
continues  to  decline,  leaving  fewer 
licensees  to  pay  a  larger  share  of  the 
NRC's  regulatory  costs.  As  such,  the 
commenters  argue  that  there  is  a  lack  of 
reasonable  relationship  between  annual 
fees  and  regulatory  services  rendered  by 
the  NRC.  One  commenter  indicated  that 
the  NRC's  policy  of  charging  annual  fees 
to  licensees  in  standby  status,  who 
require  minimal  oversight,  is  not 
commensurate  with  the  benefit  of 
holding  a  license,  and  unfairly  penalizes 
those  licensees  who  are  waiting  for 
market  Conditions  to  improve  before 
they  become  operational  again. 

These  commenters  also  supported  the 
revised  Office  of  Nuclear  Material  Safety 
and  Safeguards'  policy  for  assigning 
Project  Managers.  Two  of  the 
commenters  stated  that  the  change 
benefits  licensees  in  a  standby  mode 
because  they  do  not  generally  use  much 
of  the  Project  Manager's  time.  The  third 
commenter  stated  that  recovering  more 
of  these  costs  through  annual  fees  is 
more  equitable  because  the  costs  are 
spread  across  a  range  of  licensees. 

Response.  The  NRC  has  responded  to 
the  concerns  raised  by  these 
commenters  in  several  previous  fee 
rulemakings.  The  NRC  acknowledges 
that  the  uranium  recovery  industry  is 
experiencing  an  economic  downturn  in 
the  market  for  uranium.  However,  since 
FY  1991,  when  the  100  percent  fee 
recovery  requirement  was  enacted 
under  OBRA-90,  the  Commission  has 
consistently  taken  the  position  that  it 
will  not  consider  economic  factors 
when  establishing  fees,  except  for 
reduced  fees  provided  for  small  entities 
based  on  the  provisions  of  the  RFA.  To 


grant  fee  relief  to  the  uranium  recovery 
industry  on  the  basis  of  its  economic 
conditions  or  business  practices  (e.g.,  a 
licensee's  decision  whether  to  remain 
operational  or  go  into  a  standby  status) 
could  set  an  untenable  precedent  for  the 
NRC  with  the  potential  to  unravel  the 
stability  and  viability  of  the  entire  fee 
system.  Not  only  would  other  classes  of 
licenses  be  required  to  subsidize  the 
uranium  recover}'  industr>'  through 
increased  fees,  but  other  categories  of 
licensees  may  also  request  similar 
treatment  based  on  analogous  economic 
considerations.  Thus,  it  would  be 
difficult  to  develop  a  rationale  for 
waiving  the  fees  for  uranium  recovery 
licensees  while  denying  similar  requests 
from  other  NRC  licensees,  such  as  well 
loggers  or  licensed  medical  facilities 
whose  industries  may  also  be 
experiencing  economic  downturns. 

The  NRC  has  conducted  numerous 
analyses  concerning  the  issue  of 
decreasing  numbers  of  licensees,  and 
the  effect  this  has  on  annual  fees. 
Although  a  decreasing  licensee  base  is 
only  one  of  several  factors  affecting 
annual  fees,  it  presents  a  clear  dilemma 
for  both  the  uranium  recovery  group  in 
its  efforts  to  maintain  a  viable  industry 
and  the  NRC  which  must  recoup  its 
budgeted  costs  from  the  licensees  it 
regulates.  In  the  wide  range  of  scenarios 
the  NRC  evaluated  during  its  analyses, 
most  potential  remedies  to  this  problem 
involved  establishing  arbitrary  fee  caps 
or  thresholds  for  certain  classes  of 
licensees.  Other  potential  solutions 
involved  combining  fee  categories.  As 
noted  previously,  given  the 
requirements  of  OBRA-90,  as  amended, 
to  collect  most  of  NRC's  budget 
authority  through  fees,  failure  to  fully 
recover  costs  from  certain  classes  of 
licensees  due  to  caps  or  thresholds 
would  result  in  other  classes  of 
licensees  bearing  these  costs.  Combining 
fee  categories  would  also  have  the 
potential  to  increase  the  annual  fees  for 
certain  licensees  in  the  new  combined 
category  to  cover  part  of  the  cost  for  the 
licensees  whose  fees  were  reduced  by 
this  action.  The  NRC  considers  that 
alternatives  involving  caps  or 
thresholds,  and  combining  fee 
categories,  raise  fairness  and  equity 
concerns.  As  such,  the  Commission  has 
not  adopted  any  of  these  approaches. 
Also,  the  NRC  notes  that  commenters 
opposed  a  similarly  postulated  50 
percent  cap  on  annual  fee  increases  in 
response  to  this  issue  in  the  FY  1999 
proposed  fee  rule.  Thus,  the  NRC 
concluded  that  the  most  equitable 
option  under  the  agency's  current  fee 
collection  mandate  was  to  maintain  its 
existing  fee  policy,  but  continue  to  seek 
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cost  efficiencies  through  its  annual 
reviews  conducted  as  part  of  the  budget 
process. 

The  issue  of  charging  licensees  in 
standby  status  has  been  discussed  in 
many  previous  fee  rules.  In  summary, 
the  Commission  has  stated  that  the 
existing  policy  of  assessing  annual  fees 
based  on  whether  a  licensee  holds  a 
valid  NRC  license  authorizing 
possession  and  use  of  nuclear  material, 
irrespective  of  the  licensee's  intent  to 
operate  its  facility  or  remain  in  standby, 
represents  the  fairest  option  available 
under  current  legislation.  This  policy  is 
based  on  the  premise  that  the  benefit  the 
NRC  provides  a  licensee  is  the  authority 
to  use  licensed  material.  Whether  or  not 
a  licensee  decides  to  exercise  this 
authority  is  a  business  decision  outside 
the  realm  of  NRC  jurisdiction. 
Additionally,  licensees  in  a  standby 
status  continue  to  benefit  from  NRC's 
generic  guidance  and  rules  applicable  to 
the  uranium  recovery  class  of  licensees, 
and  therefore  should  continue  to  pay 
annual  fees.  Fiuihermore,  based  on  fee 
recovery  requirements  of  OBRA-90, 
reducing  the  number  of  licensees  paying 
annual  rees  by  granting  relief  for 
licensees  in  a  standby  status  would 
ultimately  increase  the  annual  fees 
assessed  to  the  remaining  licensees.  In 
effect,  providing  such  fee  relief  woiild 
exacerbate  the  existing  condition  of 
decreasing  numbers  of  licensees,  which 
is  an  ongoing  concern  of  the 
commenters.  Nonetheless,  the 
Commission  will  reexamine  this  issue 
prior  to  publishinjg  the  FY  2003  fee  rule. 

In  this  rulemaking,  the  Commission 
has  adopted  the  proposed  revised 
methodology  for  allocating  uraniiim 
recovery  budgeted  costs.  Moreover,  the 
FY  2002  annual  fees  reflect  the  Office  of 
Nuclear  Material  Safety  and  Safeguard's 
revised  policy  for  assigning  PMs.  As 
explained  previously,  part  171  annual 
fees  for  the  uranium  recovery  class 
includes  a  prorated  share  of  the  FY  2002 
budgeted  costs  for  the  MOX  contested 
hearing. 

4.  Annual  Fees  for  Power  Reactor 
Licensees 

Comment.  Three  commenters 
addressed  the  proposed  annual  fees  for 
the  power  reactor  class.  Two  of  these 
commenters  agreed  with  the  NRC's 
policy,  clarified  in  the  proposed  fee 
rule,  of  charging  annual  fees  on  a  per 
license  basis,  and  not  on  a  reactor-imit 
basis.  However,  according  to  one  of  the 
commenters  on  this  issue,  this  approach 
would  not  be  equitable  if  the  NRC 
assesses  two  separate  annual  fees  to  a 
dual  unit  standard  reactor  facility,  such 
as  those  certified  under  part  52, 
Appendix  C,  if  the  sum  of  these  fees 


exceeded  the  aimual  fee  charged  to 
multi-unit  reactor  modular  facilities, 
providing  these  modular  facilities  had  a 
single  license.  The  other  commenter  on 
this  subject  asserts  the  NRC  should 
make  it  clear  in  the  FY  2002  final  rule 
that  the  agency's  underlying  intent  is  to 
assess  multi-unit  reactor  modular 
facilities  a  single  annual  fee,  regardless 
of  whether  the  licensee  holds  a  single  or 
multiple  combined  operating  license(s). 
One  commenter  stated  the  industry 
objects  to  the  NRC's  approach  of 
allocating  generic  costs  through  part 
171,  indicating  that  the  power  reactor 
class  of  licensees  bear  a  large  share  of 
the  annual  fee  burden. 

Response.  In  the  proposed  fee  rule, 
the  NRC  stated  its  intent  to  revise 
§  171.15(a)  to  clarify  that  annual  fees  are 
assessed  on  a  per  license  basis,  and  not 
for  each  reactor  imit.  The  NRC  reiterates 
that  this  clarification  is  not  a  change  to 
its  existing  policy  of  charging  annual 
fees  for  each  license.  Furmermore,  the 
NRC  is  not  proposing  a  specific  annual 
fee  category  or  amoimt  for  part  52 
combined  licenses  because  there  are  no 
such  existing  licenses  at  this  time.  The 
NRC's  intent  when  proposing  these 
revisions  was  to  make  potential 
applicants  for  part  52  combined  licenses 
aware  that  they  would  be  subject  to 
annual  fees.  At  this  time,  the  NRC  does 
not  have  the  information  required  to 
make  a  decision  with  respect  to 
assessing  annual  fees  for  part  52 
combined  licenses  for  multi-unit 
modular  reactors.  In  the  future,  when 
the  NRC  determines  its  fee  structure  for 

Eart  52  combined  licenses,  the  fees  will 
e  assessed  in  a  fair  and  equitable 
manner,  and  to  the  maximum  extent 
practicable,  will  reflect  a  reasonable 
relationship  to  the  cost  of  the  regulatory 
services  provided. 

The  part  171  power  reactor  annual 
fees  are  establisned  to  recover  the  costs 
for  generic  activities  related  to  power 
reactors  such  as  rulemakings  and 
guidance  development,  as  well  as  costs 
for  other  activities  for  the  class  not 
recovered  through  part  170  fees  [e.g.. 
allegations,  contested  hearings,  special 
projects  for  which  fee  waivers  are 
granted,  orders  issued  under  10  CFR 
2.202  or  responses  to  such  orders,  etc.). 
The  final  annual  fees  this  year  for  power 
reactors  also  include  a  prorated  share  of 
the  FY  2002  budgeted  MOX  contested 
hearing  costs  as  previously  explained. 
The  annual  fees  for  each  class  also 
includes  a  share  of  the  total  surcharge 
costs  to  be  recovered  through  annual 
fees  assessed  to  NRC  licensees.  The 
surcharge  is  established  to  recover  the 
costs  for  NRC  activities  that  are  not 
attributable  to  an  existing  NRC  licensee 
or  class  of  licensee,  activities  that  are 


exempt  from  part  1 70  fees  based  on  law 
or  Conunission  policy,  and  those 
activities  that  support  NRC  operating 
licensees  and  others.  The  surcharge  is 
required  in  order  for  the  NRC  to  meet 
the  statutory  requirement  of  OBRA-90, 
as  amended,  that  almost  all  of  the  NRC's 
budget  be  recovered  through  lOAA  and 
aimual  fees.  To  address  fairness  and 
equity  concerns  raised  by  the  NRC 
related  to  charging  NRC  license  holders 
for  these  expenses  that  do  not  directly 
benefit  them,  the  FY  2001  Energy  and 
Water  Development  Appropriations  Act 
amended  OBRA-90  to  decrease  the 
NRC's  fee  recovery  amount  by  two 
percent  per  year  beginning  in  FY  2001, 
imtil  the  fee  recovery  amount  is  90 
percent  in  FY  2005.  Thus,  it  is 
anticipated  that  the  necessity  for  the 
NRC  to  charge  licensees  for  costs  that 
are  not  directly  related  to  them  or  to 
their  class  will  be  eliminated,  or  almost 
eliminated,  by  FY  2005. 

The  agency  work  papers  supporting 
both  the  proposed  and  final  fee  rules 
show  the  budgeted  costs  for  each 
activity  at  the  NRC's  planned 
accomplishment  level,  and  the  classes 
of  licenses  to  which  these  costs  are 
allocated.  Furthermore,  the  work  papers 
show  by  class  the  total  costs  allocated, 
and  the  estimated  part  170  collections. 
The  annual  fees  are  established  to 
recover  the  difference  between  the 
NRC's  total  recoverable  budgeted  costs 
(less  the  Nuclear  Waste  Fund  and 
General  Fund)  and  the  estimated  part 
170  collections,  in  accordance  with 
OBRA-90.  as  amended. 

5.  Annual  Fees  for  Fuel  Facilities 
Licensees 

Comment.  One  comment  was  received 
opposing  the  NRC's  proposed  annual  fee 
increase  for  the  luanium  hexafluoride 
conversion  category  within  the  fuel 
facility  class,  stating  that  these  fees 
should  remain  the  same  as  the  previous 
year.  The  commenter  maintained  that  its 
conversion  facility,  which  is  the  only 
one  in  the  United  States,  has  been 
improfi table  for  the  last  three  years, 
asserting  this  is  in  part  due  to  the  U.S. 
Government's  uranium  policies.  The 
conunenter  added  that  the  reduced 
worldwide  demand  for  uranium  has 
jeopardized  the  viability  of  the  facility. 
Additionally,  the  commenter  contended 
that  the  NRC's  requirement  for 
additional  seciuity  upgrades  for  its 
facility  since  the  September  11,  2001. 
terrorist  attacks,  placed  additional 
financial  strains  on  the  company. 
Finally,  the  commenter  indicated  that 
the  costs  incurred  by  the  company  as  a 
result  of  NRC  fees  and  security 
requirements  will  significantly  impact 
the  viability  of  the  facility. 
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Response.  The  NRC  has  addressed 
similar  issues  from  other  commenters 
regarding  the  impact  of  fees  on  industry, 
both  in  this  fee  rule  and  in  previous 
years'  fee  rules.  As  earlier  stated, 
consistent  with  the  requirements  of 
OBRA-90,  as  amended,  the  NRC  must 
collect  most  of  its  budgeted  costs 
through  assessment  of  fees.  These 
budgeted  costs  are  the  resources 
necessary  for  the  NRC  to  execute  its 
regulatory  oversight  of  the  various 
licensee  classes.  The  NRC  determined 
the  budgeted  costs  to  be  allocated  to 
each  class  of  licensee  through  a 
comprehensive  review  of  every  planned 
accomplishment  in  each  of  the  agency's 
major  program  areas.  The  annual  fees 
for  the  various  categories  of  licensees  in 
the  fuel  facility  class  are  based  on  the 
budgeted  costs  that  must  be  recovered 
from  the  class  to  meet  the  requirements 
of  OBRA-90,  as  amended.  Although  this 
may  create  a  financial  hardship  for  some 
licensees,  a  reduction  in  the  fees 
assessed  to  one  class  or  category  of 
licensees  would  require  a  corresponding 
increase  in  the  fees  assessed  to  other 
licensees.  Consequently,  the  NRC  has 
not  based  its  fees  on  licensees' 
economic  status,  market  conditions,  or 
the  ability  of  licensees  to  pass  through 
the  costs  to  its  customers. 

The  final  annual  fees  this  year  for  the 
fuel  facility  class,  including  the 
uraniimi  hexafluoride  conversion 
category  of  licensees,  have  been 
adjusted  to  reflect  the  Commission's 
decision  with  respect  to  recovering  FY 
2002  costs  for  the  MOX  contested 
hearing.  Specifically,  the  FY  2002 
budgeted  costs  for  the  MOX  contested 
hearing  will  be  assessed  to  all  classes  of 
licensees  in  their  annual  fees.  In  the 
proposed  fee  rule,  100  percent  of  these 
costs  were  included  in  the  annual  fees 
for  the  fuel  facility  class  alone.  As  a 
result  of  this  change,  the  final  FY  2002 
annual  fees  for  the  fuel  facility  licensees 
are  less  than  the  proposed  annual  fees. 


C.  Other  Issues 
1.  NRC  Budget 

Conunenf.  One  commenter  stated  that 
the  NRCs  overall  budget  should  be 
reduced  by  more  efficient  use  of 
resources  resulting  from  the  agency's 
revised  regulatory  approach. 
Specifically,  under  the  NRC's  reactor 
oversight  program,  there  has  been  a 
reduction  in  the  number  of  regional 
initiative  inspections,  yet  these 
reductions  are  not  accounted  for  in  the 
proposed  fees.  Moreover,  according  to 
the  commenter,  successful 
implementation  of  the  reactor  oversight 
program  provides  the  NRC  an 
opportunity  to  reallocate  existing 
resources  to  meet  the  challenges  of  risk- 
informing  regulations  and  licensing  new 
reactor  designs.  The  commenter 
indicated  that  the  NRC  should  consider 
consolidating  the  regional  offices  in  the 
near  term,  and  eliminating  them 
altogether  in  the  longer  term,  in  order  to 
save  agency  resources.  Another 
commenter  stated  that  there  should  be 
a  decrease  in  fees  based  on  changes  in 
the  NRC's  regulatory  approach  and 
industry's  excellent  performance. 

Response.  As  noted  in  several 
previous  fee  rules,  the  NRC's  budget  and 
the  manner  in  whi(^  the  agency 
implements  its  programs  are  not  within 
the  scope  of  this  rulemaking.  Therefore, 
this  final  rule  does  not  address 
comments  concerning  the  NRC's  budget 
or  the  use  of  its  resources.  The  NRC's 
budget  is  submitted  to  the  Office  of 
Management  and  Budget  and  then  to 
Congress  for  review  and  approval.  The 
Congressionally  approved  budget 
resulting  bom  this  process  reflects  the 
resources  necessary  for  NRC  to  execute 
its  statutory  obligations.  In  compliance 
with  OBRA-90,  as  amended,  the  fees  are 
established  to  recover  the  required 
percentage  of  the  approved  budget. 

m.  Final  Action 

The  NRC  is  amending  its  licensing, 
inspection,  and  annual  fees  to  recover 


approximately  96  percent  of  its  FY  2002 
budget  authority,  including  the  budget 
authority  for  its  Office  of  the  Inspetlor 
General,  less  the  appropriations 
received  from  the  NWF  and  the  General 
Fund.  The  NRC's  total  budget  authority 
for  FY  2002  is  $559.1  million,  of  which 
approximately  $23.7  million  has  been 
appropriated  bom  the  NWF.  In 
addition,  $36.0  million  has  been 
appropriated  bom  the  General  Fimd  for 
activities  related  to  homeland  security. 
Based  on  the  96  percent  fee  recovery 
requirement,  the  NRC  must  collect 
approximately  $479.5  million  in  FY 
2002  through  part  170  licensing  and 
inspection  fees,  part  171  annual  fees, 
and  other  offsetting  receipts.  The  total 
amount  to  be  recovered  through  fees 
and  other  offsetting  receipts  for  FY  2002 
is  $26.2  million  more  than  the  amount 
estimated  for  recovery  in  FY  2001. 

The  FY  2002  fee  recovery  amount  is   . 
reduced  by  a  $1.7  million  carryover 
from  additional  collections  in  FY  2001 
that  were  imanticipated  at  the  time  the 
final  FY  2001  fee  rule  was  published. 
This  leaves  approximately  $477.8 
million  to  be  recovered  in  FY  2002 
through  part  170  licensing  and 
inspection  fees,  part  171  annual  fees, 
and  other  offsetting  receipts. 

The  NRC  estimates  that 
approximately  $124.0  million  will  be 
recovered  in  FY  2002  bom  part  170  fees 
and  other  offsetting  receipts.  For  FY 
2002,  the  NRC  also  estimates  a  net 
adjustment  of  approximately  $8.2 
million  for  FY  2002  invoices  that  the 
NRC  estimates  will  not  be  paid  during 
the  fiscal  year,  and  for  payments 
received  in  FY  2002  for  FY  2001 
invoices.  The  remaining  $345.6  million 
will  be  recovered  through  the  part  171 
annual  fees,  compared  to  $331.6  million 
for  FY  2001 

Table  I  summarizes  the  budget  and  fee 
recovery  amounts  for  FY  2002.  Due  to 
rounding,  adding  the  individual 
numbers  in  the  table  may  result  in  a 
total  that  is  slightly  different  than  the 
one  shown. 


Table  I.— Budget  and  Fee  Recovery  Amounts  for  FY  2002 

[Dollars  in  millions] 


Total  Budget  Authority 

Less  NWF 

Less  General  Fund 

Balance 

Fee  Recovery  Rate  for  FY  2002 

Total  Amount  to  be  Recovered  For  FY  2002 

Less  Carryover  from  FY  2001 

Amount  to  be  Recovered  Through  Fees  and  Other  Receipts 
Less  Estimated  Part  170  Fees  and  Other  Receipts 


$559.1 

-23.7 

-36.0 

$499.5 

x96.0% 

$479.5 

-1.7 

$477.8 

- 124.0 
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Table  I.— Budget  and  Fee  Recovery  Amoui^ts  for  FY  2002— Continued 

[DoHare  in  miNons] 

Ptrt  171  Fee  CoMacttons  Required 

Part  171  BiNir>g  Adjustments: 

Unpaid  FY  2002  Invoices  (estimated) ~ ~ 

Less  Payments  Received  in  FY  2002  lor  Prior  Yeer  Invoices  (estimaled) 

Subtotal  

AdMM  Part  171  CoNecUone  Required 


$353.8 

2.9 

-11.1 


-8.2 


$345.6 


Hie  FY  2002  final  fee  rule  is  a 
"maior"  final  action  as  defined  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  Therefore,  the 
NRC's  fees  for  FY  2002  will  become 
effective  60  days  after  publication  of  the 
final  rule  in  the  Federal  Register.  The 
NRC  will  send  an  invoice  for  the 
amount  of  the  annual  fee  to  reactors  and 
major  fuel  cycle  fecilities  upon 
publication  of  the  FY  2002  final  rule. 
For  these  licensees,  payment  will  be  due 
on  the  effective  date  of  the  FY  2002  rule. 
Those  materials  licensees  whose  license 
anniversary  date  during  FY  2002  fells 
before  the  effective  date  of  the  final  FY 
2002  rule  will  be  billed  for  the  annual 
fee  during  the  anniversary  month  of  the 
license  at  the  FY  2001  annual  fee  rate. 
Those  materials  licensees  whose  license 
anniversary  date  falls  on  or  after  the 
effective  date  of  the  final  FY  2002  rule 
will  be  billed  for  the  annual  fee  at  the 
FY  2002  annual  fee  rate  during  the 
anniversary  month  of  the  license,  and 
payment  will  be  due  on  the  date  of  the 
invoice. 

As  noted  in  the  FY  2002  proposed  fee 
rule,  the  National  Mining  Association 
(NMA)  filed  a  petition  requesting  the 
commencement  of  a  rulemaking 
proceeding  which  would  result  in  a 
modification  of  the  existing  fee 
schedules  to  waive  all  fees  for 
commercial  uranium  recovery  licensees. 
Alternatively,  the  NMA  requested  the 
waiver  of  fees  associated  with  a 
contemplated  rulemaking  that  would 
establish  requirements  for  licensing 
uranium  and  thorium  facilities.  The 
NRC  published  the  NMA's  petition  in 
the  Federal  Regisler  for  public  comment 
(66  FR  55604:  November  2,  2001). 
Because  fees  would  increase  for  other 
licensees  should  the  Commission  grant 
the  petition,  the  NRC  invited  those  that 
had  arguments  to  place  before  the 
Commission  that  were  not  submitted  in 
response  to  the  November  2,  2001. 
Federal  Register  doctunent  to  do  so 
during  the  comment  period  for  the  FY 
2002  proposed  fee  rule.  After  careful 
evaluation  of  NMA's  request  and  all 
comments  received,  the  Commission 


has  decided  to  deny  the  NMA  petition. 
Additional  detail  on  this  petition  and 
the  Commission's  denial  will  be 
published  in  the  Federal  Register  in  the 
near  future. 

In  accordance  with  its  FY  1908 
annoimcement,  the  NRC  has 
discontinued  mailing  the  final  rule  to  all 
licensees  as  a  cost-saving  measure. 
Accordingly,  the  NRC  does  not  plan  to 
routinely  mail  the  FY  2002  final  rule  or 
future  final  he  rules  to  licensees. 
However,  the  NRC  will  send  the  final 
rule  to  any  licensee  or  other  person 
upon  specific  request.  To  request  a 
copy,  contact  the  License  Fee  and 
Accounts  Receivable  Branch.  Division 
of  Accounting  and  Finance,  Office  of  the 
Chief  Financial  Officer,  at  301-415- 
7554,  or  e-mail  us  at  feet9nrc.gov.  In 
addition  to  publication  in  the  Federal 
Regisler,  the  final  rule  will  be  available 
on  the  Internet  at  http:// 
nileforum.Unl.gov  for  at  least  90  days 
after  the  effective  date  of  the  final  rule. 

The  NRC  is  amending  10  CFR  parts 
170  and  171  as  discussed  in  Sections  A 
and  B  below. 

A.  Amendments  to  10  CFR  part  1 70: 
Fees  for  Facilities,  Materials,  Import  and 
Export  Licenses,  and  Other  Regulatory 
Services  Under  the  Atomic  Energy  Act 
of  1 954.  as  Amended 

The  NRC  is  revising  the  hourly  rates 
used  to  calculate  fees  and  is  adjusting 
the  part  170  fees  based  on  the  revised 
hourly  rates.  Additionallv.  the  NRC  is 
revising  part  170  to  clarify  that  full  cost 
fees  will  be  assessed  for  amendments 
and  inspections  related  to  the  storage  of 
reactor-related  Greater  than  Class  C 
(GTCC)  waste  under  part  72,  and  to 
clarify  the  fee  waiver  provisions  for 
special  projects,  including  topical 
reports. 

The  amendments  are  as  follows: 

1.  Hourly  Rates 

The  NRC  is  revising  the  two 
professional  hourly  rates  for  NRC  staff 
time  established  in  §  170.20.  These  rates 
are  based  on  the  number  of  FY  2002 
direct  program  full  time  equivalents 
(FTEs)  and  the  FY  2002  NRC  budget, 


excluding  direct  program  support  costs 
and  NRC's  appropriations  from  the 
NWF  and  the  General  Fimd.  These  rates 
are  used  to  determine  the  part  170  fees. 
The  hourly  rate  for  the  reactor  program 
is  $156  per  hour  ($276,345  per  direct 
FTE).  This  rate  is  applicable  to  all 
activities  for  which  rees  are  assessed 
under  §  170.21  of  the  fee  regulations. 
The  hourly  rate  for  the  materials 
program  (nuclear  materials  and  nuclear 
waste  programs)  is  $152  per  hour 
($269,451  per  direct  FTE).  This  rate  is 
applicable  to  all  activities  for  which  fees 
are  assessed  under  §  170.31  of  the  fee 
regtilations.  In  the  FY  2001  final  fee 
nue,  the  reactor  and  materials  program 
rates  were  $150  and  $144,  respectively. 
The  increases  are  primarily  due  to  the 
Government-wide  pay  increase  in  FY 
2002. 

The  method  used  to  determine  the 
two  professional  hourly  rates  is  as 
follows: 

a.  Direct  program  FTE  levels  are 
identified  for  the  reactor  program  and 
the  materials  program  (nuclear  materials 
and  nuclear  waste  programs). 

b.  Direct  contract  support,  which  is 
the  use  of  contract  or  other  services  in 
support  of  the  line  organization's  direct 
program,  is  excluded  from  the 
calculation  of  the  hotirly  rates  because 
the  costs  for  direct  contract  support  are 
charged  direcUy  through  the  various 
categories  of  fees. 

c.  All  other  program  costs  {i.e.. 
Salaries  and  Benefits.  Travel)  represent 
"in-house"  costs  and  are  to  be  collected 
by  dividing  them  tmlformly  by  the  total 
number  of  direct  FTEs  for  the  program. 
In  addition,  salaries  and  benefits  plus 
contracts  for  non-program  direct 
management  and  support,  and  for  the 
Office  of  the  Inspector  General,  are 
allocated  to  each  program  based  on  that 
program's  direct  costs.  This  method 
results  in  the  following  costs  which  are 
included  in  the  hourly  rates.  Due  to 
rounding,  adding  the  individual 
numbers  in  the  table  may  result  in  a 
total  that  is  slighUy  different  than  the 
one  shown. 
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Table  II.— FY  2002  Budget  Authority  Included  in  Hourly  Rates 


Direct  Program  Salaries  &  Benefits 

Overtiead  Salaries  &  Benefits,  Program  Travel  and  Other  Support 

Allocated  Agency  Management  and  Support 

Subtotal 

Less  offsetting  receipts 

Total  Budget  Included  in  Hourly  Rate 

Program  Direct  FTEs 

Rate  per  Direct  FTE  

Professional  Hourly  Rate  (Rate  per  direct  FTE  divided  by  1,776  fiours) 


Reactor 
program 


$117.0M 

59.2M 

106.9M 


$283.1M 
-0.1li/l 


$283.0M 

1024.0 

276,345 

$156 
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Materials 
program 


$32.2M 
15.6M 
29.0M 


$76.8M 
-O.OOM 


$76.8M 

285.1 

269,451 

$152 


As  shovra  In  Table  II,  dividing  the 
$283.0  million  budgeted  amount 
(roimded)  included  in  the  hourly  rate 
for  the  reactor  program  by  the  reactor 
program  direct  FTEs  (1024.0)  results  in 
a  rate  for  the  reactor  program  of 
$276,345  per  FTE  for  FY  2002.  The 
Direct  FTE  Hourly  Rate  for  the  reactor 
program  is  $156  per  hour  (rounded  to 
the  nearest  whole  dollar).  This  rate  Is 
calculated  by  dividing  the  cost  per 
direct  FTE  ($276,345)  by  the  number  of 
productive  hours  in  one  year  (1,776 
hours)  as  set  forth  in  the  revised  OMB 
Circular  A-76,  "Performance  of 
Commercial  Activities."  Similarly, 
dividing  the  $76.8  million  budgeted 
amount  (rounded)  included  in  the 
hourly  rate  for  the  materials  program  by 
the  program  direct  FTEs  (285.1)  results 
in  a  rate  of  $269,451  per  FTE  for  FY 
2002.  The  Direct  FTE  Hourly  Rate  for 
the  materials  program  is  $152  per  hour 
(rounded  to  the  nearest  whole  dollar). 
This  rate  is  calculated  by  dividing  the 
cost  per  direct  FTE  ($269,451)  by  the 
number  of  productive  hours  in  one  year 
(1,776  hours). 

2.  Fees  for  Storage  of  Greater  than  Class 
C  Waste  Under  Part  72 

On  October  11,  2001  (66  FR  51823), 
the  NRC  published  a  final  rule  revising 
part  72  to  allow  licensing  for  the  interim 
storage  of  reactor-related  Greater  than 
Class  C  (GTCC)  waste  in  a  manner  that 
is  consistent  with  current  licensing  for 
the  interim  storage  of  spent  fuel.  As 
provided  in  §  72.6,  reactor-related  GTCC 
waste  can  only  be  stored  under  the 
provisions  of  a  specific  license.  The 
NRC  stated  in  the  statement  of 
considerations  for  the  part  72  final  rule 
that  subsequent  to  issuing  the  final 
revision  of  part  72,  part  170  would  be 
amended  to  clarify  that  full  cost  fees 
will  be  assessed  for  amendments  and 
Inspections  related  to  the  storage  of 
reactor-related  GTCC  waste  under  part 
72.  Therefore,  the  NRC  is  revising 
Category  l.B.  of  §  170.31  to  specifically 
include  storage  of  reactor-related  GTCC 


waste  licensed  under  part  72.  Category 
l.B.  of  §  170.31  previously  referred  only 
to  specific  licenses  for  receipt  and 
storage  of  spent  fuel  at  an  independent 
storage  installation. 

3.  Fee  Adjustments 

The  NRC  is  adjusting  the  current  part 
170  fees  in  §§170.21  and  170.31  to 
reflect  the  changes  in  the  revised  hourly 
rates.  The  full  cost  fees  assessed  under 
§§  170.21  and  170.31  are  based  on  the 
professional  hourly  rates  and  any  direct 
program  support  (contractual  services) 
costs  expended  by  the  NRC.  Any 
professional  hours  expended  on  or  after 
the  effective  date  of  the  final  rule  will 
be  assessed  at  the  FY  2002  hourly  rates. 

The  fees  in  §§  170.21  and  170.31  that 
are  based  on  the  average  time  to  review 
an  application  ("flat"  fees)  have  been 
adjusted  to  reflect  the  increase  in  the 
professional  hourly  rates  from  FY  2001. 
The  amoimts  of  the  materials  licensing 
"flat"  fees  are  rounded  as  follows:  fees 
tmder  $1,000  are  rounded  to  the  nearest 
$10;  fees  that  are  greater  than  $1,000  but 
less  than  $100,000  are  roimded  to  the 
nearest  $100;  and  fees  that  are  greater 
than  $100,000  are  roimded  to  the 
nearest  $1,000. 

The  licensing  "flat"  fees  are 
applicable  to  fee  categories  K.l  through 
K.5  of  §  170.21,  and  fee  categories  IC, 
ID,  2B,  2C,  3A  through  3P.  4B  through 
9D,  lOB,  15A  through  15E,  and  16  of 
§  170.31.  Applications  filed  on  or  after 
the  effective  date  of  the  final  rule  will 
be  subject  to  the  revised  fees  in  this 
final  rule. 

4.  Fee  Waivers 

hi  the  FY  2001  final  fee  rule  (66  FR 
32452;  June  14,  2001).  the  NRC  revised 
criterion  (c)  of  Footnote  4  to  §  170.21 
and  criterion  (c)  of  Footnote  5  to 
§  170.31  to  clarify  that  fees  will  not  be 
assessed  for  requests  or  reports 
submitted  to  the  NRC  as  a  means  of 
exchanging  information  between 
Industry  organizations  and  the  NRC  for 
the  purpose  of  supporting  the  NRC's 


generic  regulatory  improvements  or 
efforts.  However,  the  NRC  has 
continued  to  receive  requests  for  fee 
exemptions  that  do  not  meet  the  intent 
of  the  waiver  provisions.  In  addition, 
Footnote  4  to  §  170.21,  Footnote  5  to 
§  170.31,  and  material  in  the  definition 
of  Special  Projects  in  §  170.3  concerning 
these  types  of  requests  and  reports 
provide  information  that  is  more 
suitable  for  Inclusion  in  §  170.11. 
Exemptions. 

Therefore,  the  NRC  is  deleting 
Footnote  4  to  §  170.21  and  Footnote  5  to 
§  170.31,  modifying  the  language  that 
was  in  those  footnotes,  and  is  adding 
the  revised  fee  waiver  provisions  to  the 
Exemption  section  as  §  170.11(a)(1).  The 
NRC  is  also  removing  the  language 
relating  to  certain  reports  and  requests 
submitted  to  the  NRC  for  review  from 
the  definition  of  Special  Projects  in 
§  170.3.  The  fee  waiver  provisions  have 
been  revised  to  specifically  state  that  the 
fee  waiver  criteria  apply  only  when  it 
has  been  demonstrated  that  the  report  or 
request  has  been  submitted  to  the  NRC 
for  the  specific  purpose  of  supporting 
the  generic  regulatory  improvements  or 
efforts  of  the  NRC,  rather  than  the 
industry,  and  that  the  NRC.  at  the  time 
of  the  submission,  plans  to  use  the 
submission  for  that  purpose.  The 
modification  also  clarifies  that  the 
waiver  provisions  do  not  apply  to 
reports  or  documents  submitted  for  the 
NRC's  review  that  the  NRC.  at  the  time 
of  the  submission,  does  not  plan  to  use 
to  improve  its  regulatory  program,  and 
that  therefore  will  primarily  provide 
only  a  special  benefit  to  identifiable 
recipients,  such  as  the  industry, 
vendors,  or  specific  licensees.  These 
criteria  will  ilow  the  NRC  to  make 
waiver  determinations  soon  after  the 
documents  are  submitted.  As  provided 
in  §  170.5.  fee  exemption  requests 
.  should  be  made  to  the  NRC's  Chief 
Financial  Ofiicer.  To  further  assist 
applicants  in  determining  in  advance 
whether  their  submittals  meet  the  fee 
waiver  criteria,  specific  examples  of  the 
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types  of  submissions  that  meet  the  fee 
waiver  criteria  and  those  that  do  not  are 
provided  in  §  170.11(a)(1). 

In  summary,  the  NRC  is  amending  10 
CFRpart  170  to— 

1.  Revise  the  materials  and  reactor 
program  FTE  hourly  rates: 

2.  Revise  the  licensing  fees  to  be 
assessed  to  reflect  the  revised  hourly 
rates; 

3.  Revise  fee  category  l.B.  of  §  170.31 
to  clarify  that  full  cost  fees  will  be 
assessed  for  amendments  and 
inspections  related  to  the  storage  of 
GTCC  Waste  under  part  72;  and 

4.  Add  to  §  170.11,  Exemptions,  the 
fee  waiver  provisions  that  are  currently 
in  Footnote  4  to  §  170.21  and  Footnote 
5  to  §  170.31.  and  clarify  the  fee  waiver 
provisions  currently  in  criterion  (c)  of 
these  Footnotes.  These  Footnotes,  as 
well  as  material  in  the  definition  of 
Special  Projects  in  §  170.3  related  to 
certain  special  requests  and  reports 
submitted  to  NRC  for  review,  have  been 
deleted. 

B.  Amendments  to  10  CFR  part  1 71 : 
Annual  Fees  for  Reactor  Licenses,  and 
Fuel  Cycle  Licenses  and  Materials 
Licenses,  Including  Holders  of 
Certificates  of  Compliance, 
Registrations,  and  Quality  Assurance 
Program  Approvals,  and  Government 
Agencies  Licensed  by  the  NRC 

The  NRC  is  revising  the  annual  fees 
for  FY  2002,  amending  part  171  to 
specifically  cover  combined  licenses 
issued  under  part  52,  clarifying  the 
annual  fee  exemption  provision  for 
reactors,  and  modifying  the 
methodology  for  allocating  the  uranium 
recovery  annual  fee  amount  among  the 
types  of  uranium  recovery  licenses.  As 
explained  previously,  the  final  annual 
fees  for  this  year  reflect  the 
Commission's  decision  that  the  FY  2002 
budgeted  costs  for  the  MOX  contested 
hearing  should  be  assessed  to  all 
licensees  in  their  annual  fees,  instead  of 
being  charged  only  to  the  fuel  facility 
class  of  licensees.  Accordingly,  these 
costs  have  been  treated  as  a  fee 
adpistment  and  assessed  to  all  classes  of 
licensees  based  on  their  respective 
percentages  of  the  NRC's  budget.  The 
amendments  are  as  follows. 

1.  Annual  Fees 

The  NRC  is  establishing  rebaselined 
annual  fees  for  FY  2002.  The 
Commission's  policy  commitment, 
made  in  the  statement  of  considerations 
accompanying  the  FY  1995  fee  rule  (60 
FR  32225:  June  20, 1995),  and  further 
explained  in  the  statement  of 
considerations  accompanying  the  FY 
1999  fee  rule  (64  FR  31448;  June  10, 
1099),  establishes  that  base  annual  fees 


win  be  re-established  (rebaselined)  at 
least  every  third  year,  and  more 
frequently  if  there  is  a  substantial 
change  in  the  total  NRC  budget  or  in  the 
magnitude  of  the  budget  allocated  to  a 
speciFic  class  of  licenses.  The  fees  were 
last  rebaselined  in  FY  2001.  Based  on 
the  change  in  the  magnitude  of  the 
budget  to  be  recovered  through  fees,  the 
Commission  has  determined  that  it  is 
appropriate  to  rebaseline  the  annual  fees 
again  this  year.  Rebaselining  fees  will 
result  in  increased  annual  fees  for  all 
classes  of  licenses,  except  for  the  non- 
power  reactor  and  spent  fuel  storage/ 
reactor  decommissioning  classes,  which 
will  have  annual  fee  decreases. 

The  annual  fees  in  §§  171.15  and 
171.16  are  revised  for  FY  2002  to 
recover  approximately  96  percent  of  the 
NRC's  FY  2002  budget  authority,  less 
the  estimated  amoimt  to  be  recovered 
through  part  170  fees  and  the  amounts 
appropriated  from  the  NWF  and  the 
General  Fund.  The  total  amount  to  be 
recovered  through  annual  fees  for  FY 
2002  is  $345.6  million,  compared  to 
$331.6  million  for  FY  2001. 

The  FY  2002  annual  fees  reflect  an 
increase  for  most  categories  of  licenses 
and  decrease  for  others  frt)m  the 
previous  year.  The  increases  in  annual 
fees  range  from  approximately  4.9 
percent  for  the  power  reactor  class  to 
approximately  129  percent  for  rare  earth 
facilities.  The  decreases  in  annual  fees 
range  bom  approximately  3.5  percent 
for  non-power  reactors,  to 
approximately  17  percent  for  the  Title  n 
uranium  recovery  specific  licenses.  The 
final  annual  fees  reflect  the  revised 
estimates  for  part  170  collections  foT  FY 
2002.  The  final  annual  fees  have  also 
been  adjusted  to  reflect  the 
Commission's  decision  that,  for  FY  2002 
only,  the  budgeted  costs  for  the  MOX 
contested  hearing  should  be  assessed  to 
all  classes  of  licensees  in  their  annual 
fees.  For  the  proposed  rule,  these  costs 
were  assessed  only  to  the  fuel  facility 
class  of  licensees.  As  a  result,  the 
amount  assessed  to  the  fuel  facility  class 
has  decreased  by  approximately 
$408,000,  while  the  total  amount 
assessed  to  most  of  the  other  classes  of 
licensees  has  increased 
correspondingly.  Thus,  the  amounts 
assessed  to  each  of  the  afiiected  classes 
for  the  FY  2002  MOX  contested  hearing 
costs  are  as  follows:  operating 
reactors — $345,000;  spent  fuel  storage/- 
reactor  decommissioning— $33,000; 
non-power  reactors — $400;  fuel 
facility— $25,000;  materials  users — 
$19,000:  transportation — $5,000;  rare 
earth  facUitie9—$\000;  and  uranium 
recovery— $A,000.  Due  to  rounding,  the 
annual  fees  for  certain  individual 


licensees  in  some  of  the  affected  classes 
did  not  change. 

Factors  affecting  the  changes  to  the 
annual  fee  amounts  from  FY  2001 
include  dianges  in  budgeted  costs  for 
the  different  classes  of  licenses,  the 
reduction  in  the  fee  recovery  rate  from 
98  percent  for  FY  2001  to  96  percent  for 
FY  2002,  the  estimated  part  170 
collections  for  the  various  classes  of 
licenses,  a  $1.7  million  carryover  from 
additional  collections  in  FY  2001  that 
were  unanticipated  at  the  time  the  final 
FY  2001  fee  rule  was  published 
(compared  to  a  $3.1  million  carryover 
from  FY  2000  which  reduced  FY  2001 
annual  fees),  the  increased  hourly  rates, 
and  decreases  in  the  numbers  of 
licensees  for  certain  categories  of 
licenses.  In  addition,  the  decreases  for 
the  Title  II  uranium  recovery  specific 
licenses  are  based  on  a  change  to  the 
methodology  for  allocating  the  annual 
fee  amount  for  the  uranium  recovery 
class  among  Title  I  and  Title  II  licenses. 
This  change  is  described  in  detail  in 
section  B  below. 

In  addition,  for  some  classes  of 
materials  licenses,  a  change  in  policy  for 
assigning  Project  Managers  (PMs)  has 
contributed  to  the  annual  fee  increases. 
In  the  last  few  years,  part  170  fees  have 
increased  for  certain  classes  of  licenses 
due  to  initiatives  to  recover  costs  for 
additional  activities  through  fees  for 
services  rather  than  annual  fees.  One 
such  initiative  was  the  policy  for  full 
cost  recovery  under  part  170  for  PMs, 
which  became  effective  with  the  FY 
1999  final  fee  rule  (64  FR  31448;  June 
10, 1999).  However,  in  response  to 
concerns  expressed  by  materials 
licensees,  the  Office  of  Nuclear  Material 
Safety  and  Safeguards  (NMSS)  in  July 
2001  changed  its  policy  for  assigning 
PMs.  The  revised  NMSS  policy  has 
resulted  in  classifying  approximately 
four  staff  members  as  PMs  at  this  time, 
compared  to  approximately  97  in  FY 
2000.  Under  h^SS's  revised  policy,  if 

Eroject  management  duties  to  support  a 
censee/faciUty  do  not  exceed  75 
percent  of  the  assigned  person's  time  for 
any  given  two  week  period,  then  the 
staff  member  will  be  considered  a 
"Point  of  Contact."  As  a  result,  that 
person's  time  which  is  not  specifically 
associated  with  a  licensing  action  or 
inspection  is  now  recovered  under  part 
171. 

Although  the  change  in  policy  for 
assigning  PMs  causes  a  decrease  in 
estimated  part  170  collections  for  some 
classes,  it  also  results  in  more  of  the 
budgeted  costs  for  that  class  being 
recovered  through  annual  fees. 
However,  the  change  does  not  result  in 
an  increase  in  total  fees  paid  by  these 
classes.  Licensees  in  the  rare  earth 
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facility  class,  for  example,  have  an 
annual  fee  increase  of  approximately 
129  percent,  although  the  total  budgeted 
costs  for  the  class  actually  decreased 


from  FY  2001.  The  increase  in  annual 
fees  is  primarily  the  result  of  the  change 
in  PM  policy  which  caused  a  shift  in 
cost  recovery  itom  part  170  to  part  171. 


The  effect  of  this  change  on  the  part  170 
fees,  part  171  fees,  and  the  total  fees  for 
the  class  compared  to  FY  2001  is 
illustrated  in  Table  III  below. 


Table  III.— Fees  for  the  Rare  Earth  Class  For  FY  2001  and  FY  2002 

[In  millions] 


Estimated  pari  170  fees 
Total  annual  fee  amount 


Total 


FY  2001 


S.81 
.09 


.90 


FY  2002 


$.50 
.21 


.71 


Difference 


-$.31 

4^.12 


-.19 


Table  IV  below  shows  the  rebaselined  annual  fees  for  FY  2002  for  representative  categories  of  licenses. 

Table  IV.— Rebaselined  Annual  Fees  for  FY  2002 


Class/category  of  licenses 


Operating  Power  Reactors  (including  Spent  Fuel  Storage/Reactor  Decommi^ioning  annual  fee) 

Spent  Fuel  Storage/Reactor  Decommissioning 

Nonpower  Reactors • - 

High  Enrictied  Uranium  Fuel  Facility 

Low  Enriched  Uranium  Fuel  Facility 

UFe  Conversion  Facility 

Uranium  MiHs 

Transportation: 

Users/Fatxicators  

Users  Only : • •. 

Typical  Materials  Users: 

Radiographers 

Well  Loggers 

Gauge  Users  • 

Broad  Scope  Medical  


FY  2002 

Annual  fee 


$2, 


849.000 
239.000 

71.400 
,834.000 
,286.000 
551.000 

77.900 

72,900 
7,300 

13.700 

10.000 

2.700 

26.100 


The  annual  fees  assessed  to  each  class 
of  licenses  include  a  surcharge  to 
recover  those  NRC  budgeted  costs  that 
are  not  directly  or  solely  attributable  to 
the  classes  of  licenses,  but  must  be 
recovered  frt)m  licensees  to  comply  with 
the  requirements  of  OBRA-90,  as 
amended.  Based  on  the  FY  2001  Energy 


and  Water  Appropriations  Act  which 
amended  OBRA-90  to  decrease  the 
NRC's  fee  recovery  amoimt  by  2  percent 
per  year  beginning  in  FY  2001 ,  until  the 
fee  recovery  amount  is  90  percent  in  FY 
2005,  the  total  surcharge  costs  for  FY 
2002  are  reduced  by  about  $20.0 
million.  The  total  FY  2002  budgeted 

Table  v.— Surcharge  Costs 

[Dollars  in  millions] 
Category  of  costs 


costs  for  these  activities  and  the 
reduction  to  these  amounts  for  fee 
recovery  purposes  are  shown  in  Table 
V.  Ehie  to  roimding,  adding  the 
individual  nimibers  in  the  table  may 
result  in  a  total  that  is  slightly  different 
than  the  one  shown. 


1.  Activities  not  attributable  to  an  existing  NRC  licensee  or  class  of  licensee: 

a.  International  activities «. 

b.  Agreement  State  oversight -• •••••• 

c.  Low-level  waste  disposal  generic  activities 

d.  Site  decommissioning  management  plan  activities  not  recovered  under  part  170 ................... 

2.  Activities  not  assessed  part  170  licensing  and  inspection  fees  or  part  171  annual  fees  based  on  existing  law  or  Commission 

policy: 

a.  Fee  exemption  for  nonprofit  educational  institutions  

b.  Licensing  and  inspection  activities  associated  with  other  Federal  agencies 

c.  Costs  not  recovered  from  small  entities  under  10  CFR  171.16(c) - 

3.  Activities  supporting  NRC  operating  licensees  and  others: 

a.  Regulatory  support  to  Agreement  States 

b.  Generic  decommissioning/reclamation  (except  those  related  to  power  reactors) 

Total  surcharge  costs 

Less  4  percent  of  NRC's  FY  2002  total  budget  (minus  NWF  and  General  Fund  amounts) 

Total  Surcharge  Costs  to  be  Recovered • " 


FY  2002 

budgeted 

coets- 


$8.4 

8.7 
1.5 
8.3 


7.9 
3.7 
4.5 

13.0 
8.3 


64.4 
20.0 


44.4 
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As  shown  in  Table  V,  the  total 
surcharge  cost  allocated  to  the  various 
classes  of  licenses  for  FY  2002  is  $44.4 
million.  The  NRC  has  continued  to 
allocate  the  surcharge  costs,  except 
Low-Level  Waste  (iXW)  surcharge  costs, 
to  each  class  of  licenses  based  on  the 


percent  of  the  budget  for  that  class.  The 
NRC  has  continued  to  allocate  the  LLW 
surcharge  costs  based  on  the  volume  of 
LLW  disposed  of  by  certain  classes  of 
licenses.  The  surcharge  costs  allocated 
to  each  class  are  included  in  the  annual 
fee  assessed  to  each  licensee.  The  FY 

Table  VI.— Allocation  of  Surcharge 


2002  final  surcharge  costs  allocated  to 
each  class  of  licenses  are  shown  in 
Table  VI.  Due  to  roimding,  adding  the 
individual  numbers  in  the  table  may 
result  in  a  total  that  is  slightly  different 
than  the  one  shown. 


LLW  surcharge 

Non-LLW  surcharge 

Total 

surcharge 

$.M 

• 

Percent 

$.M 

Percent 

$.M 

ODerattna  Powef  Reactors  

74 

1.1 

79.7 
7.7 
0.1 
5.8 
4.5 
1.3 
0.2 
0.9 

34.1 
3.3 
0.0 
2.5 
1.9 
0.5 
0.1 
0.4 

35.3 

Spent  Fuel  Storage/Reactor  Oecomm 

Nonoower  Reactors 

3.3 

0.0 

Fuet  Facilities 

8 
18 

0.1 
0.3 

2.6 

fc*at^fi^la  1  Im^rm 

2.2 

Transportation 

Rare  Eartti  FactMies  

0.5 

0.1 

Uranium  Racoverv  

0.4 

Total  Surci>8rg0 

100 

1.5 

100.0 

42.9 

44.4 

The  budgeted  costs  allocated  to  each 
class  of  licenses  and  the  calculations  of 
the  rebaselined  fees  are  described  in  A. 
through  H.  below.  The  work  papers 
which  support  this  final  rule  show  in 
detail  the  allocation  of  NRC's  budgeted 
resources  for  each  class  of  licenses  and 
how  the  fees  are  calculated.  The  work 
papers  are  available  electronically  at  the 
NRC's  Public  Electronic  Reading  Room 
on  the  Internet  at  Web  site  address 
bttp  J/www.gov/reading-nn/ 
adorns. html.  For  a  period  of  90  days 
after  the  effective  date  of  this  final  rule, 
the  work  papers  may  also  be  examined 
at  the  NRC  Public  Document  Room 
located  at  One  White  Flint  North,  Room 
0-1F22, 11555  Rockville  Pike, 
Rockville.  MD  20852-2738. 

Because  the  FY  2002  fee  rule  is  a 
"major"  final  action  as  defined  by  the 
Small  Biisiness  Regulatory  Enforcement 
Fairness  Act  of  1996.  the  NRC's  fees  for 
FY  2002  will  become  effective  60  days 
after  publication  of  the  final  rule  in  Uie 
Federal  Register.  The  NRC  will  send  an 
invoice  for  the  amount  of  the  annual  fee 
upon  publication  of  the  FY  2002  final 
rule  to  reactors  and  major  fuel  cycle 
facilities.  For  these  licensees,  payment 
will  be  due  on  the  effective  date  of  the 
FY  2002  rule.  Those  materials  licensees 
whose  license  aimiversary  date  during 
FY  2002  falls  before  the  efiisctive  date  of 
the  FY  2002  final  rule  will  be  billed  for 
the  annual  fee  during  the  anniversary 
month  of  the  license,  and  continue  to 
pay  aimual  fees  at  the  FY  2001  rate  in 
FY  2002.  However,  those  materials 
licensees  whose  license  anniversary 
date  Calls  on  or  after  the  effective  date 
of  the  FY  2002  final  rule  will  be  billed 
for  the  aimual  fee  at  the  FY  2002  rate 


during  the  anniversary  month  of  the 
license,  and  payment  will  be  due  on  the 
date  of  the  invoice. 

A.  Fuel  Facilities 

The  FY  2002  budgeted  costs  to  be 
recovered  in  annual  fees  assessed  to  the 
fuel  facility  class  of  licenses  is 
approximately  $17.7  million.  This 
amount  includes  the  LLW  and  other 
surcharges  allocated  to  the  fuel  facility 
class.  The  costs  are  allocated  to  the 
individual  fuel  facility  licensees  based 
on  the  fuel  facility  matrix  established  in 
the  FY  1999  final  fee  rule  (64  FR  31448; 
June  10. 1999).  In  this  matrix,  licensees 
are  grouped  into  five  categories 
according  to  their  licensed  activities 
(i.e..  nuclear  material  enricUment, 
processing  operations,  and  material 
form)  and  according  to  the  level,  scope, 
depth  of  coverage,  and  rigor  of  generic 
regulatory  programmatic  effort 
applicabiiB  to  each  category  from  a  safety 
and  safeguards  perspective.  This 
methodology  can  be  applied  to 
determine  raes  for  new  and  current 
licensees,  licensees  in  unique  license 
situations,  and  certificate  holders. 

The  methodology  allows  for  changes 
in  the  niunber  of  licensees  or  certificate 
holders,  licensed-certified  material/ 
activities,  and  total  programmatic 
resources  to  be  recovercKl  through 
annual  fees.  When  a  license  or 
certificate  is  modified,  this  fuel  facility 
fee  methodology  may  result  in  a  change 
in  fee  category  and  may  have  an  effect 
on  the  fees  assessed  to  other  licensees 
and  certificate  holders.  For  example,  if 
a  fuel  facility  licensee  amended  its 
license/certificate  in  such  a  way  that  it 
resulted  in  the  licensee  not  being 


subject  to  part  171  fees  applicable  to 
fuel  facilities,  the  budgeted  costs 
included  in  the  annual  fee  will  be 
spread  among  the  remaining  licensees/ 
certificate  holders,  and  resiilt  in  a  higher 
fee  for  those  remaining  in  that  fee 
category. 

Prior  to  the  beginning  of  FY  2002,  one 
low  enriched  uraniujn  fuel  facility 
permanently  ceased  licensed  operations 
and  filed  for  an  amendment  to  place  its 
license  in  a  decommissioning  status. 
The  annual  fees  for  the  fuel  facility  class 
reflect  this  change  in  the  niunber  of 
licensees  subject  to  annual  fees. 

The  methodology  is  applied  as 
follows.  First,  a  fee  category  is  assigned 
based  on  the  nuclear  material  and 
activity  authorized  by  the  license  or 
certificate.  Although  a  licensee/ 
certificate  holder  may  elect  not  to  fully 
utilize  a  license/certificate,  it  is  still 
used  as  the  basis  for  determining 
authorized  nuclear  material  possession 
and  use/activity.  Next,  the  category  and 
license/certificate  information  are  used 
to  determine  where  the  licensee/ 
certificate  holder  fits  into  the  matrix. 
The  matrix  depicts  the  categorization  of 
licensee/certificate  holders  by 
authorized  material  types  and  use/ 
activities  and  the  relative  programmatic 
effort  associated  with  each  category.  The 
programmatic  effort  (expressed  as  a 
ntuieric  value  in  the  matrix)  reflects  the 
safety  and  safeguards  risk  significance 
associated  with  the  nuclear  material  and 
use/activity,  and  the  commensurate 
generic  regulatory  program  (i.e.,  scope, 
depth,  and  rigor). 

The  effort  factors  for  the  various 
subclasses  of  fuel  facility  licenses  are 
summarized  in  Table  VII  below. 
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Table  VM.— Effort  Factors  for  Fuel  Facilities 


Facility  type 


High  Enriched  Uranium  Fuel 

Enrichment  

Low  Enriched  Uranium  Fuel 

UFft  Conversion 

Limited  Operations  Facility  ... 
Others 


Numt>er  of 
facilities 


Effort  factors 


Safety 


91  (36.0%) 
70  (27,7%) 
66  (26.1%) 
12  (4.7%) 
8  (3.2%) 
6  (2.4%) 


Safeguards 


76  (57.1%) 
34  (25.6%) 
18  (13.5%) 
0(0%) 
3  (2.3%) 
2(1.5%) 


Applying  these  factors  to  the  safety,  safeguards,  and  surcharge  components  of  the  $17.7  million  total  annual  fee 
amoimt  for  the  fuel  facility  class  results  in  the  annual  fees  for  each  licensee  within  the  subcategories  of  this  class 
summarized  in  the  table  below. 

Table  VIM.— Annual  Fees  for  Fuel  Facilities 


Facility  type 


High  Enriched  Uranium  Fuel 

Uranium  Enrichment  

Low  Enrictied  Uranium 

UF6  Conversion  

Limited  Operations  Facility  .. 
Others 


FY  2002 
annual  fee 


$3,834,000 

2.387.000 

1.286,000 

551,000 

505.000 

367,000 


B.  Uranium  Recovery  Facilities  UMTRCA  Title  n  program;  specifically,  accept  the  Title  II  specifically  licensed 

commercial  solution  mining  facilities,  sites  under  a  general  license  from  the 

The  FY  2002  budgeted  costs,  conventional  mills,  and  1  le.{2)  mill  NRC  for  long  term  surveillance  and  care, 

including  surcharge  costs  to  be  ^^^^       disposal  facilities.  Although  the         Therefore,  the  methodology  allocates 

recovered  tiirough  annual  fees  assessed  ^itie  I  program  is  part  of  the  uranium  ^^.'  °V,       '  _,  .^  amount  less  the 

to  the  uranium  recover;  class  IS  ^^^^^  ,£,,,  ixji;  has  not  previously  ^o^^^XTuSed  for  Tide 

approximately  $1.7  milhon.  Based  on  bee„  J^^^  ^      rtion  of  the  NRC  uSes^uXLtwX  Tide  I^^^^ 

the  following  change  in  the  way  NRC  budgeted  costs  attributed  to  generic/  TSSnXfThis  ^!^L  ^^ 

allocates  these  costs,  approxunately  $1.0  ^ther  activities  for  the  uranium  recovery  ^•"^j  l^Ef^ff^^'iLVi  m/?n 

million  of  this  amount  will  be  assessed  as  a  consequence,  licensees  *^"*^  ^Jf  ^""f  T-^j?v^L«t«d 

to  DOE.  The  remaining  $0.7  million  will  J^aVSe  NRC's  specific  licensing  ^°^;;"r*T't^  T   S^^  Is  50 

be  recovered  tiirough  annual  fees  (UMTRCA  Title  II)  were  ^°^  ^RC  s  Titie  I  activities  plus  50 

assessed  to  conventional  mills,  in-situ  ^je^ously  assessed  tiie  entire  cost  of  P««=«°*  °^  ^^  remainuig  aimual  fee 

leach  solution  mining  facilities,  and  |hese  activities  amount,  mcludmg  the  surcharge,  for  Xhe 

lle.(2)  mill  taihngs  disposal  facilities.,  ^  recognizing  that  ti»e  uranium  uranium  recovery  class.  The  remaimng 

The  NRC  has  adopted  die  revised  recovery  class  is  comprised  of  two  types  surcharge,  generic  and  other  costs  are  to 

metiiodology  for  allocating  uranium  of  licensees  falling  under  either  the  be  assessed  to  die  NRC  Titie  0  program 

recovery  budgeted  costs  to  be  recovered  NRC's  Tide  1  or  Titie  n  program,  the  licensees  tiiat  are  subject  to  annual  fees, 

tiirough  annual  fees  among  tiie  two  Commission  determined  tiiat  it  is  The  costs  to  be  recovered  tim)ugh 

major  types  of  programs  in  tiie  uranium  appropriate  to  divide  die  generic  and  annual  fees  assessed  to  tiie  uranium 

recovery  class.  The  first  type  is  tiie  otiier  costs  included  in  tiie  uranium  recovery  class,  are  shown  below  Due  to 

NRC's  Titie  I  program  for  DOE  sites  recovery  aimual  fee  evenly  among  the  rounding,  adding  the  individual 

under  the  Uranium  Mill  Tailings  two  programs.  Furthermore,  DOE  stands  numbers  in  tiie  table  may  result  in  a 

Radiation  Conti-ol  Act  (UMTRCA)  of  to  gain  from  NRC's  generic  regulatory  total  tiiat  is  slightiy  different  than  tiie 

1978.  The  second  type  is  the  NRC's  efforts  because  DOE  eventually  will  also  one  shown. 

DOE  Annual  Fee  Amount  (UMTRCA  Title  I  and  Title  II  general  licenses): 

UMTRCA  Title  I  budgeted  costs  • • ^qi  1 7^ 

50%  of  generic/other  uranium  recovery  budgeted  costs ..- 0=00 

50%  of  uranium  recovery  surcharge • 189.509 

Total  Annual  Fee  Amount  for  DOE  Sl.057,914 

Annual  Fee  Amount  for  UMTRCA  Title  II  Specific  Licenses: 

50%  of  generic/other  uranium  recovery  budgeted  costs no  Jog 

50%  of  uranium  recovery  surcharge — •• 189.509 

Total  Annual  Fee  Amount  for  Title  11  Specific  Licenses  $680,iB82 


The  costs  allocated  to  the  various 
categories  of  Titie  II  specific  licensees 


are  based  on  the  uranium  recovery 
matrix  established  in  the  FY  1999  final 


'  fee  rule  (64  FR  31448;  )une  10, 1999). 
The  methodology  for  establishing  part 
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171  annual  fees  for  Title  11  ivanium 
recovery  licensees  has  not  changed  and 
is  as  follows: 

(1)  The  methodology  identifies  three 
categories  of  licenses:  conventional 
uranium  mills  (Class  I  facilities), 
uranium  solution  mining  facilities 
(Class  II  facilities),  and  mill  tailings 
disposal  facilities  (lle.(2)  disposal 
facilities).  Each  of  these  categories 
benefits  from  the  generic  uranium 
recovery  program  efforts  (e.g., 
rulemakings,  staff  guidance  documents); 

(2)  The  matrix  relates  the  category  and 
the  level  of  benefit  by  program  element 
and  subelement; 

(3)  The  two  major  program  elements 
of  the  generic  uranium  recovery 


program  are  activities  related  to  facility 
operations  and  those  related  to  facility 
closure; 

(4)  Each  of  the  major  program 
elements  was  further  divided  into  three 
subelements; 

(5)  The  three  major  subelements  of 
generic  activities  associated  with 
uranium  facility  operations  are 
regulatory  efforts  related  to  the 
operation  of  mills,  handling  and 
disposal  of  waste,  and  prevention  of 
groundwater  contamination.  The  three 
major  subelements  of  generic  activities 
associated  with  uranium  facility  closure 
are  regulatory  efforts  related  to 
decommissioning  of  facilities  and  land 


clean-up,  reclamation  and  closure  of 
tailings  impoundments,  and 
groundwater  clean-up.  Weighted  values 
were  assigned  to  each  program  element 
and  subelement  considering  health  and 
safety  implications  and  the  associated 
effort  to  regulate  these  activities.  The 
applicability  of  the  generic  program  in 
each  subelement  to  each  uranium 
recovery  category  was  qualitatively 
estimated  as  either  significant,  some, 
minor,  or  none. 

The  relative  weighted  factors  per 
facility  type  for  the  various  subclasses  of 
specifically  licensed  Title  II  uranium 
recovery  licensees  are  as  follows: 


Tabi^  IX.— Weighted  Factors  for  Uranium  Recovery  Licenses 


Facility  type 


Number  of 
facilities 


Level  of  benefit 


Category 
weight 


Total  weight 


Value 


Percent 


Class  I  (conventional  mills) 

Class  II  (solution  mining)  

11e.(2)  disposal  

1 1a.(2)  disposal  Incident  to  existing  tailings  sites 


770 

645 

475 

75 


2.310 

3.870 

475 

75 


34 

58 

7 

1 


Applying  th 
in  the  following 


these  factors  to  the  $0.7  million  in  budgeted  costs  to  be  recovered  from  Title  II  specific  licensees  results 
annual  fees:  '       .  "^ 

Table  X.— Annual  Fees  for  Title  II  Specific  Licenses 


Facility  type 


FY  2002 
annual  fee 


Class  I  (conventional  mills) 

Class  II  (solution  mining) 

1 1e.(2)  disposal  

1 1e.(2)  disposal  Incidental  to  existing  tailings  sites 


$77,900 

65.200 

48.000 

7.600 


In  the  FY  2001  final  rule  (66  FR 
32478,  June  14,  2001),  the  NRC  revised 
§  171.19  to  establish  a  quarterly  billing 
schedule  for  the  Class  1  and  Class  II 
licensees,  regardless  of  the  annual  fee 
amount.  Therefore,  as  provided  in 
§  171.19(b).  if  the  amounts  collected  in 
the  first  three  quarters  of  FY  2002 
exceed  the  amount  of  the  revised  annual 
fee,  the  overpayment  will  be  refunded. 
The  remaining  categories  of  Title  U 
facilities  are  subject  to  billing  based  on 
the  anniversary  date  of  the  license  as 
provided  in  §  171.19(c). 

C.  Power  Reactors 

The  approximately  $271.4  million  in 
budgeted  costs  to  be  recovered  through 
FY  2002  annual  fees  assessed  to  the 
power  reactor  class  is  divided  equally 
among  the  104  power  reactors  licensed 
to  operate.  This  results  in  a  FY  2002 
annual  fee  of  $2,610,000  per  reactor. 
Additionally,  each  power  reactor 
licensed  to  operate  will  be  assessed  the 


FY  2002  spent  fuel  storage/reactor 
decommissioning  annual  fee  of 
$239,000.  This  r^ults  in  a  total  FY  2002 
annual  fee  of  $2,849,000  for  each  power 
reactor  licensed  to  operate. 

D.  Spent  Fuel  Storage/Reactor 
Decommissioning 

For  FY  2002,  budgeted  costs  of 
approximately  $28.9  million  for  spent 
fuel  storage/reactor  decommissioning 
are  to  be  recovered  through  annual  fees 
assessed  to  part  50  power  reactors,  and 
to  part  72  licensees  who  do  not  hold  a 
part  50  license.  Those  reactor  licensees 
that  have  ceased  operations  and  have  no 
fuel  onsite  are  not  subject  to  these 
annual  fees.  The  cost  is  divided  equally 
among  the  121  licensees,  resulting  in  a 
FY  2002  annual  fee  of  $239,000  per 
license. 

B.  Non-Power  Reactors 

Approximately  $285,400  in  budgeted 
costs  is  to  be  recovered  through  annual 


fees  assessed  to  the  non-power  reactor 
class  of  licenses  for  FY  2002.  This 
amount  is  divided  equally  among  the 
four  non-power  reactors  subject  to 
annual  fees.  This  results  in  a  FY  2002 
annual  fee  of  $71,400  for  each  licensee. 

F.  Rare  Earth  Facilities 

The  FY  2002  budgeted  costs  of 
approximately  $205,900  for  rare  earth 
facilities  to  be  recovered  through  annual 
fees  is  divided  equally  among  the  three 
licensees  who  have  a  specific  license  for 
receipt  and  processing  of  source 
material.  The  result  is  a  FY  2002  aimual 
fee  of  $68,600  for  each  rare  earth 
facility. 

As  explained  previously,  the  increase 
in  annual  fiees  for  the  rare  earth  class  is 
not  the  result  of  increased  budgeted 
costs  for  the  class,  but  rather  the  result 
of  the  change  in  NMSS's  revised  PM 
policy,  which  resulted  in  a  shift  of  cost 
recovery  for  certain  activities  from  part 
170  to  part  171. 


1 

Federal  Register / Vol.  67,  No.  121 /Monday,  June  24,  2002 /Rules  and  Regulations 42627 


G.  Materials  Users 

To  equitably  and  fairly  allocate  the 
$25.0  million  in  FY  2002  budgeted  costs 
to  be  recovered  in  annual  fees  assessed 
to  the  approximately  5.000  diverse 
materials  users  and  registrants,  the  NRC 
has  continued  to  use  the  FY  1999 
methodology  to  establish  baseline 
annual  fees  for  this  class.  The  annual 
fees  are  based  on  the  part  1 70 
application  fees  and  an  estimated  cost 
for  inspections.  Because  the  application 
fees  and  inspection  costs  are  indicative 
of  the  complexity  of  the  license,  this 
approach  continues  to  provide  a  proxy 
for  allocating  the  generic  and  other 
regulatory  costs  to  the  diverse  categories 
of  licenses  based  on  how  much  it  costs 
the  NRC  to  regulate  each  category.  The 
fee  calculation  also  continues  to 
consider  the  inspection  frequency 
(priority),  which  is  indicative  of  the 
safety  risk  and  resulting  regulatory  costs 
associated  with  the  categories  of 
licenses.  The  annual  fee  for  these 
categories  of  licenses  is  developed  as 
follows: 

Annual  fee  =  Constant  x  [Application 
Fee  +  (Average  Inspection  Cost 
divided  by  Inspection  Priority)]  + 
Inspection  Multiplier  x  (Average 
Inspection  Cost  divided  by  Inspection 
Priority)  +  Unique  Category  Costs. 
The  constant  is  the  multiple  necessary 
to  recover  approximately  $17.4  million 
in  general  costs  and  is  1.07  for  FY  2002. 
The  inspection  multiplier  is  the 
multiple  necessary  to  recover 
approximately  $5.3  million  in 
inspection  costs  for  FY  2002,  and  is  1.1 
for  FY  2002.  The  unique  category  costs 
are  any  special  costs  that  the  NRC  has 
budgeted  for  a  specific  category  of 
licenses.  For  FY  2002,  of  the  unique 
costs  attributable  to  medical  licensees 
for  the  medical  development  program, 
approximately  $126,900  is  allocated  to 
NRC  medical  licensees. 

The  annual  fee  assessed  to  each 
licensee  also  includes  a  share  of  the  $1.9 
million  in  surcharge  costs  allocated  to 
the  materials  user  class  of  licenses  and, 
for  certain  categories  of  these  licenses, 
a  share  of  the  approximately  $300,000 
in  LLW  surcharge  costs  allocated  to  the 
class.  The  annual  fee  for  each  fee 
category  is  shoMrn  in  §  171.16(d). 

1.  Transportation 

Of  the  approximately  $4.8  million  in 
FY  2002  budgeted  costs  to  be  recovered 
through  aimual  fees  assessed  to  the 
transportation  class  of  licenses, 
approximately  $1.4  million  will  be 
recovered  fitim  annual  fees  assessed  to 
DOE  based  on  the  number  of  part  71 
Certificates  of  Compliance  that  it  holds. 
Of  the  remaining  $3.4  million. 


approximately  25  percent  is  allocated  to 
the  77  quality  assiuance  plans 
authorizing  use  only  and  the  39  quality 
assurance  plans  authorizing  use  and 
design/fabrication.  The  remaining  75 
percent  is  allocated  only  to  the  39 
quality  assurance  plans  authorizing  use 
and  design/fabrication.  This  results  in 
an  annual  fee  of  $7,300  for  each  of  the 
holders  of  quality  assurance  plans  that 
authorize  use  only,  and  an  aimual  fee  of 
$72,900  for  each  of  the  holders  of 
quality  assurance  plans  that  authorize 
use  and  design/fabrication. 

2.  Part  52    Combined  Licenses 

The  NRC  is  revising  part  171  to: 
authorize  assessment  of  annual  fees  for 
holders  of  combined  licenses  issued 
under  part  52;  clarify  that  the  annual 
fees  will  be  assessed  for  each  license, 
and  not  for  each  unit;  and  establish 
when  assessment  of  annual  fees  will 
begin. 

Part  171  previously  covered  annual 
fees  for  part  50  licenses,  but  did  not 
specifically  cover  annual  fees  for 
combined  licenses  issued  under  part  52. 
Additionally,  neither  part  52  nor  part 
171  addressed  when  NRC  would  begin 
to  assess  an  annual  fee  to  a  part  52 
license  holder.  The  NRC  is  revising 
§  171.3  "Scope"  to  specify  that  the 
aimual  fee  regulations  also  apply  to  any 
person  holding  a  combined  license 
issued  under  part  52. 

The  aimual  fees  for  a  part  52 
combined  license  will  be  assessed  only 
after  construction  has  been  completed, 
all  regulatory  requirements  have  been 
met,  and  the  Commission  has 
authorized  operation  of  the  reactor(s). 
This  approach  is  consistent  with  the 
Commission's  policy  of  not  imposing 
annual  fees  on  those  entities  only 
holding  a  power  reactor  construction 
permit. 

Previously,  §  171.15(a)  provided  that 
reactor  licensees  shall  pay  an  annual  fee 
"*  *  *  for  each  unit  for  each  license 
held  *  *  *".  It  is  the  agency's  present 
practice  to  charge  aimual  fees  per 
license,  and  the  NRC  is  revising 
§  171.15(a)  to  clarify  that  the  annual  fees 
are  assessed  for  each  license,  and  not  for 
each  unit. 

At  this  time,  the  NRC  is  not 
establishing  a  specific  annual  fee 
category  or  amount  for  part  52 
combined  licenses  because  there  are  no 
existing  combined  licenses  issued  under 
part  52.  However,  the  NRC  is  making 
these  changes  so  potential  applicants  for 
a  part  52  combined  license  are  aware 
that  such  a  license  will  be  subject  to 
annual  fees  in  the  future. 


3.  Fee  Exemption  for  Reactors  in  10  CFR 
171.11 

The  NRC  is  modifying  §  171.11(c)  to 
clarify  that  the  annual  fee  exemption 
provision  applies  only  to  reactors 
licensed  to  operate.  This  change  is 
consistent  with  the  statement  of 
considerations  in  the  1986  final  fee  rule 
(51  FR  33224;  September  18,  1986), 
which  added  this  specific  fee  exemption 
to  the  regulation.  Therein  the 
Commission  stated  it  had  considered 
calculating  the  annual  fee  for  power 
reactors  with  "operating"  licenses  based 
on  the  thermal  megawatt  ratings  of  those 
reactors.  However,  the  Commission 
decided  against  determining  its  fees 
based  on  the  size  of  the  reactor  because 
the  NRC  foimd  no  necessary 
relationship  between  the  thermal 
megawatt  rating  of  a  reactor  and  the 
agency's  regulatory  costs.  Nevertheless, 
the  NRC  stated  because  it  was  not  the 
Commission's  intent  to  promulgate  a  fee 
schedule  that  would  have  the  effect  of 
forcing  smaller,  older  reactors  to  shut 
down,  it  was  adding  an  annual  fee 
exemption  provision  in  §  171.1 1  which 
takes  reactor  size,  age,  and  other 
relevant  factors  into  consideration.  In 
the  section-by-section  analysis  for 
§  171.11,  the  NRC  stated  that  the  added 
exemption  section  *••  *  *  provides  that 
the  holder  of  a  license  to  'operate'  a 
power  reactor  *  *  *  may  apply  to  the 
Commission  for  partial  relief  from  { 

annual  fee[8]." 

In  the  FY  1999  final  fee  rule  (64  FR 
31448;  June  10, 1999),  the  NRC 
established  the  Spent  Fuel  Storage/ 
Reactor  Decommissioning  (SFSRD)  class 
with  an  annual  fee  to  be  assessed  to  all 
reactor  licensees  having  fuel  onsite, 
regardless  of  their  operating  status.  In 
the  statement  of  considerations  for  the 
FY  1999  fee  rule,  the  NRC  stated  that 
the  Commission  determined  all  reactors, 
including  those  which  are  shut  down, 
should  pay  the  SFSRD  annual  fee  to 
recover  the  NRC's  costs  related  to 
generic  reactor  decommissioning  and 
spent  fuel  storage  activities.  It  is  clear 
from  the  statement  of  considerations 
that  the  Commission  did  not  intend  to 
relieve  reactors  that  are  not  operating 
bom  the  annual  fee  requirements  unless 
they  had  permanently  ceased  operations 
and  had  no  fuel  onsite. 

The  Commission  reemphasizes  that 
all  communications  concerning  annual 
fees,  including  exemption  requests, 
should  be  addressed  to  the  Chief 
Financial  Officer,  U.S.  NRC, 
Washington,  DC  20555-0001  in 
accordance  with  §  171.9. 
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4.  Administrative  Ajnendment 

The  NRC  is  modifying  Category  l.B. 
of  §  171.16(d)  to  specifically  include 
licenses  issued  under  part  72  for 
reactor-related  GTCC  waste.  This  is  an 
administrative  change  that  is  being 
made  only  to  ensure  consistency  with 
the  description  for  fee  category  l.B.  of 
§  170.31  as  described  in  A.  above.  The 
NRC  is  not  establishing  an  annual  fee 
for  this  category  of  license. 

In  summary,  the  NRC  has — 

1.  Established  rebaselined  annual  fees 
for  FY  2002: 

2.  Modified  part  171  to  specifically 
authorize  assessment  of  annual  fees  for 
part  52  combined  licenses; 

3.  Clarified  that  the  annual  fee 
exemption  provision  in  §  171.11(c) 
applies  only  to  reactors  licensed  to 
operate; 

4.  Made  an  administrative  change  to 
fee  category  l.B.  of  §  171.16(d)  to  be 
consistent  with  the  change  to  category 
l.B.  of  §170.31. 

IV.  Voluntary  Consensu*  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub.  L. 
104-113,  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  is  otherwise 
impractical.  In  this  final  rule,  the  NRC 
is  amending  the  licensing,  inspection, 
and  annual  fees  charged  to  its  licensees 
and  applicants  as  necessary  to  recover 
approximately  96  percent  of  its  budget 
authority  in  FY  2002  as  is  required  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1990,  as  amended.  This  action  does 
not  constitute  the  establishment  of  a 
standard  that  contains  generally 
applicable  requirements. 

V.  EoTiroiunental  Impact  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  has 
been  prepared  for  the  final  regulation. 
By  its  very  nature,  this  regulatory  action 
does  not  affect  the  environment  and, 
therefore,  no  environmental  justice 
issues  are  raised. 

VI.  Paperwork  Reduction  Act 
Statement 

This  final  rule  does  not  contain 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
etseq.). 


Vn.  Regulatory  Analysis 

With  respect  to  10  CFR  part  170,  this 
final  rule  was  developed  pursuant  to 
Title  V  of  the  Independent  Offices 
Appropriation  Act  of  1952  (lOAA)  (31 
U.S.C.  9701)  and  the  Commission's  fee 
guidelines.  When  developing  these 
guidelines  the  Commission  took  into 
accoimt  guidance  provided  by  the  U.S. 
Supreme  Court  on  March  4, 1974,  in 
National  Cable  Television  Association, 
Inc.  V.  United  States,  415  U.S.  36  (1974) 
and  Federal  Power  Commission  v.  New 
England  Power  Company,  415  U.S.  345 
(1974).  In  these  decisions,  the  Court 
held  that  the  lOAA  authorizes  an  agency 
to  charge  fees  for  special  benefits 
renderwd  to  identifiable  persons 
measured  by  the  "value  to  the         ■     ■ 
recipient"  of  the  agency  service.  The 
meaning  of  the  lOAA  was  further 
clarified  on  December  16, 1976,  by  four 
decisions  of  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia:  National 
Cable  Television  Association  v.  Federal 
Communications  Commission,  554  F.2d 
1094  (D.C.  Cir.  1976);  National 
Association  of  Broadcasters  v.  Federal 
Communications  Commission,  554  F.2d 
1118  (D.C.  Cir.  1976);  Electronic 
Industries  Association  v.  Federal 
Communications  Commission,  554  F.2d 
1109  P.C.  Cir.  1976):  and  Capital  Cities 
Communication.  Inc.  v.  Federal 
Communications  Commission,  554  F.2d 
1135  (D.C.  Cir.  1976).  The  Commission's 
fee  guidelines  were  developed  based  on 
these  iMal  decisions. 

The  Commission's  fiae  guidelines  were 
upheld  on  August  24. 1979,  by  the  U.S. 
Cotul  of  Appeals  for  the  Fifth  Circwt  in 
Mississippi  Power  and  Light  Co.  v.  U.S. 
Nuclear  Regulatory  Commission,  601 
F.2d  223  (5th  Cir.  1979),  cert,  denied, 
444  U.S.  1102  (1960).  This  court  held 
that— 

(1)  The  NRC  had  the  authority  to 
recover  the  full  cost  of  providing 
services  to  identifiable  Deneficiaries; 

(2)  The  NRC  could  properly  assess  a 
fee  for  the  costs  of  providing  routine 
iiupections  necessary  to  ensure  a 
licensee's  compliance  with  the  Atomic 
Energy  Act  and  with  applicable 
regulations; 

(3)  The  NRC  could  charge  for  costs 
incurred  in  conducting  environmental 
reviews  required  by  NEPA: 

(4)  The  NRC  properly  included  the 
costs  of  uncontested  hearings  and  of 
administrative  and  technical  supp<xt 
services  in  the  fee  schedule; 

(5)  The  NRC  could  assess  a  fee  for 
renewing  a  license  to  operate  a  low- 
level  radioactive  waste  burial  site;  and 

(6)  The  NRC's  fees  were  not  arbitrary 
or  capricious.  

With  respect  to  10  CFR  part  171.  on 
November  5, 1990,  the  Congress  passed 


Pub.  L  101-508,  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA-90). 
which  required  that,  for  FYs  1991 
through  1995,  approximately  100 
percent  of  the  NRC  budget  authority  be 
recovered  through  the  assessment  of 
fees.  OBRA-90  was  subsequently 
amended  to  extend  the  100  percent  fee 
recovery  requirement  through  FY  2000. 
The  FY  2001  Energy  and  Water 
Development  Appropriations  Act 
amended  OBRA-90  to  decrease  the 
NRC's  fee  recovery  amoimt  by  2  percent 
per  year  beginning  in  FY  2001.  until  the 
fee  recovery  amount  is  90  percent  in  FY 
2005.  The  NRC's  fee  recovery  amount 
for  FY  2002  is  96  percent.  To  comply 
with  this  statutory  requirement  and  in 
accordance  with  §  171.13,  the  NRC  is 
publishing  the  amount  of  the  FY  2002 
annual  fees  for  reactor  licensees,  fuel 
cycle  licensees,  materials  licensees,  and 
holders  of  Certificates  of  Compliance, 
registrations  of  sealed  source  and 
devices  and  QA  program  approvals,  and 
Government  agencies.  OBRA-90, 
consistent  with  the  accompan)ring 
Conference  Committee  Report,  and  the 
amendments  to  OBRA-90.  provide 
that— 

(1)  The  annual  fees  be  based  on 
approximately  96  percent  of  the 
Commission's  FY  2002  budget  of  $559.1 
million  less  the  amounts  collected  from 
part  170  fees  and  funds  directly 
appropriated  from  the  NWF  to  cover  the 
NRC's  high  level  waste  program; 

(2)  The  annual  fees  shall,  to  the 
maximum  extent  practicable,  have  a 
reasonable  relationship  to  the  cost  of 
regulatory  services  provided  by  the 
Commission:  and 

(3)  The  annual  fees  be  assessed  to 
those  licensees  the  Conunission,  in  its 
discretion,  determines  can  fairly, 
equitably,  and  practicably  contribute  to 
their  payment. 

In  addition.  $36.0  million  has  been 
appropriated  &t)m  the  General  Fund  for 
activities  related  to  homeland  security. 
The  FY  2002  Defense  Appropriations 
Act  states  that  this  $36.0  million  shall 
be  excluded  frt>m  license  fee  revenues. 

10  CFR  part  171.  which  esUblished 
aimual  fees  for  operating  power  reactors 
effective  October  20. 1986  (51  FR  33224; 
September  18. 1986).  was  challenged 
and  upheld  in  its  entirety  in  Florida 
Power  and  Li^t  Company  V.  United  ■ 
States,  846  F.2d  765  (D.C.  Cir.  1988). 
cert,  denied,  490  U.S.  1045  (1989). 
Further,  the  NRC's  FY  1991  annual  fee 
rule  methodology  was  upheld  by  the 
D.C.  Circuit  Court  of  Appeals  in  Allied 
Signal  V.  NRC.  988  F.2d  146  (D.C.  Cir. 
1993). 


Federal  Regigter/Vol.  67.  No.  121 /Monday,  June  24,  2002 /Rules  and  RegulaUons 42629 


Vm.  Regulatory  Flexibility  Analysis         List  of  Subjects 

The  NRC  is  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  as 
amended,  to  recover  approximately  96 
.  percent  of  its  FY  2002  budget  authority 
through  the  assessment  of  user  fees. 
This  act  further  requires  that  the  NRC 
establish  a  schedule  of  charges  that 
fairly  and  equitably  allocates  the 
aggregate  amount  of  these  charges 
among  licensees. 

This  final  rule  establishes  the 
schedules  of  fees  that  are  necessary  to 
implement  the  Congressional  mandate 
for  FY  2002.  The  final  rule  results  in 
increases  in  the  annual  fees  charged  to 
certain  licensees  and  holders  of 
certificates,  registrations,  and  approvals, 
and  decreases  in  annual  fees  for  others. 
Licensees  affected  by  the  annual  fee 
increases  and  decreases  include  those 
that  qualify  as  a  small  entity  under 
NRC's  size  standards  in  10  CFR  2.810. 
The  Regulatory  Flexibility  Analysis, 
prepared  in  accordance  with  5  U.S.C. 
604,  is  included  as  Appendix  A  to  this 
final  rule. 


The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  was  signed  into  law  on  March 
29, 1996.  The  SBREFA  requires  all 
Federal  agencies  to  prepare  a  written 
compliance  guide  for  each  rule  for 
which  the  agency  is  required  by  5  U.S.C. 
604  to  prepare  a  regulatory  flexibility 
analysis.  'Therefore,  in  compliance  with 
the  law.  Attachment  1  to  the  Regulatory 
Flexibility  Analysis  is  the  small  entity 
compliance  guide  for  FY  2002. 

IX.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and  that  a  backfit 
analysis  is  not  required  for  this  final 
rule.  The  backfit  analysis  is  not  required 
because  these  final  amendments  do  not 
require  the  modification  of  or  additions 
to  systems,  structures,  components,  or 
the  design  of  a  facility  or  the  design 
approval  or  manufacturing  license  for  a 
facility  or  the  procediu«s  or 
organization  required  to  design, 
construct,  or  operate  a  facility. 

X.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  Pub.  L.  104-121. 
the  NRC  has  determined  that  this  action 
is  a  major  rule  and  has  verified  the 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget. 


10  CFR  Part  170 

Byproduct  material,  Import  and 
export  licenses.  Intergovernmental 
relations.  Non-payment  penalties. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors,  Soiuce  material,  Special 
nuclear  material. 

10  CFR  Part  171 

Annual  charges.  Byproduct  material, 
Holders  of  certificates,  Registrations, 
Approvals,  Intergovernmental  relations. 
Non-payment  penalties.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Source  material.  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553. 
the  NRC  is  adopting  the  following  , 
amendments  to  10  CFR  parts  170  and 
171. 

PART  170— FEES  FOR  FACILITIES, 
MATERIALS,  IMPORT  AND  EXPORT 
UCENSES,  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954,  AS 
AMENDED 

1.  The  authority  citation  for  part  170 
continues  to  read  as  follows: 

Authority:  sec.  9701,  Pub.  L.  97-258,  96 
Stat.  1051  (31  U.S.C.  9701);  sec.  301,  Pub.  L. 
92-314,  86  Stat.  227  (42  U.S.C.  2201w);  sec. 
201,  Pub.  L.  93-438.  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841);  sec.  205a.  Pub.  L. 
101-576,  104  Stat.  2842,  as  amended  (31 
U.S.C.  901.902). 

2.  Section  170.3  is  amended  by 
revising  the  definition  of  Special 
projects  and  adding  in  alphabetical 
order,  the  definition  for  Greater  than 
Class  C  Waste  or  GTCC  Waste  to  read  as 
follows: 

§170.3    Deflnttiona. 

*  *        *         »        • 

Greater  than  Class  C  Waste  or  GTCC 
Waste  means  low-level  radioactive 
waste  that  exceeds  the  concentration 
limits  of  radionuclides  established  for 
Class  C  waste  in  10  CFR  61.55. 

*  •      *  *        •        * 

Special  projects  means  those  requests 
submitted  to  the  Commission  for  review 
for  which  fees  are  not  otherwise 
specified  in  this  chapter.  Examples  of 
special  projects  include,  but  are  not 
limited  to,  topical  report  reviews,  early 
site  reviews,  waste  solidification 
facilities,  route  approvals  for  shipment 
of  radioactive  materials,  services 
provided  to  certify  licensee,  vendor,  or 
other  private  industry  personnel  as 


instructors  for  part  55  reactor  operators, 
reviews  of  financial  assurance 
submittals  that  do  not  require  a  license 
amendment,  reviews  of  responses  to 
Confirmatory  Action  Letters,  reviews  of 
uranium  recovery  licensees'  land-use 
survey  reports,  and  reviews  of  10  CFR 
50.71  final  safety  analysis  reports. 
***** 

3.  hi  §  170.11,  paragraph  (a)(1)  is 
added  to  read  as  follows: 

S  170.11    Exemptions. 

(a)*  *  * 

(1)  A  special  project  that  is  a  request/ 
report  submitted  to  the  NRC — 

(i)  In  response  to  a  Generic  Letter  or 
NRC  Bulletin  that  does  not  result  in  an 
amendment  to  the  license,  does  not 
result  in  the  review  of  an  alternate 
method  or  reanalysis  to  meet  the 
requirements  of  the  Generic  Letter,  or 
does  not  involve  an  imreviewed  safety  «. 
issue: 

(ii)  In  response  to  an  NRC  request  (at 
the  Associate  Office  Director  level  or 
above)  to  resolve  an  identified  safety, 
safeguards,  or  environmental  issue,  or  to 
assist  NRC  in  developing  a  rule, 
regulatory  guide,  policy  statement, 
generic  letter,  or  bulletin;  or 

(iii)  As  a  means  of  exchanging 
information  between  industry 
organizations  and  the  NRC  for  the 
specific  purpose  of  supporting  the 
NRC's  generic  regulatory  improvements 
or  efforts. 

(A)  This  fee  exemption  applies  only 
when: 

(!)  It  has  been  demonstrated  that  the 
report/request  has  been  submitted  to  the 
NRC  specifically  for  the  purpose  of 
supporting  NRC's  development  of 
generic  guidance  and  regulations  (e.g., 
rules,  regulations,  guides  and  policy 
statements);  and 

(2)  The  NRC,  at  the  time  the 
document  is  submitted,  plans  to  use  it 
for  one  of  the  purposes  given  in 
paragraph  {a)(l)(iii)(A)(l)  of  this  section. 
In  this  case,  tlie  exemption  applies  even 
if  ultimately  the  NRC  does  not  use  the 
dociunent  as  planned. 

(B)  An  example  of  the  type  of 
document  that  meets  the  fee  exemption 
criteria  is  a  topical  report  that  is 
submitted  to  the  NRC  for  the  specific 
purpose  of  supporting  the  NRC's 
development  of  a  Regulatory  Guide,  and 
which  the  NRC  plans  to  use  in  the 
development  of  that  Regulatory  Guide. 

(C)  Fees  will  not  be  waived  for 
reports/requests  that  are  not  submitted 
specifically  for  the  purpose  of 
supporting  the  NRC's  generic  regulatory 
improvements  or  efforts,  because  the 
primary  beneficiary  of  the  NRC's  review 
and  approval  of  such  documents  is  the 
requesting  organization.  In  this  case,  the 
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waiver  provision  does  not  apply  even 
though  the  NRC  may  realize  some 
benefits  from  its  review  and  approval  of 
the  document. 

(D)  An  example  of  the  type  of 
dociunent  that  does  not  meet  the  fee 
waiver  criteria  is  a  topical  report 
submitted  for  the  purpose  of  obtaining 
NRC  approval  so  that  the  report  can  be 
used  by  the  industry  in  the  future  to 
address  licensing  or  safety  issues. 
*        •        *        •        * 

4.  Section  170.20  is  revised  to  read  as 
follows: 


1 170^    Average  coet  per  professional 
staff-hour. 

Fees  for  permits,  licenses, 
amendments,  renewals,  special  projects, 
part  55  re-qualification  and  replacement 
examinations  and  tests,  other  required 
reviews,  approvals,  and  inspections 
under  §§170.21  and  170.31  will  be 
calculated  using  the  following 
applicable  professional  staff-hour  rates: 

(a)  Reactor  Program  $156  per  hour. 
(§170.21  Activities). 

(b)  Nuclear  Materials  and        $152  per  hour. 
Nuclear  Waste  Program 

(8170.31  Activities). 

5.  In  §  170.21,  the  introductory  text, 
and  in  the  table,  Category  J,  Category  K, 
and  footnotes  1,2,  and  3  to  the  table  are 

Schedule  of  Facility  Fees 
(See  footnotes  at  end  of  table) 


revised  and  footnote  4  is  removed  to 
read  as  follows: 

f  170^1    Schedule  of  fees  for  production 
and  utilization  facilities,  review  of  standard 
referenced  design  approvals,  special 
proiecta,  inspsctions  and  Import  and  export 
licenses. 

Applicants  for  construction  permits, 
maniifacturing  licenses,  operating 
licenses,  import  and  export  licenses, 
approvals  of  facility  standard  reference 
designs,  re-qualification  and 
replacement  examinations  for  reactor 
operators,  and  special  projects- and 
holders  of  construction  permits, 
licenses,  and  other  approvals  shall  pay 
fees  for  the  following  categories  of 
services: 


Facility  categories  and  type  of  fees 


Fees' 2 


•  •  •  •  •  •  .  • 

J.  Special  proiects: 

Approvals  and  preapplication/licenslng  activities - Full  Cost. 

Inspections^ .* •• Full  Cost 

K.  Import  and  export  licenses: 

Licenses  for  the  import  and  export  only  of  production  and  utilization  facilities  or  the  export  only  of  components  for.  production 
and  utilization  facilities  issued  urtder  10  CFR  part  110.  ' 

1.  Application  for  import  or  export  of  reactors  and  other  fadNties  and  exports  of  components  which  must  be  reviewed  t>y 
the  Commissiorwrs  and  the  Executive  Branch,  for  example,  actions  under  10  CFR  110.40(b) 

Applteatioo— new  license '. ™ $9,900 

Anwidment  $9,900     . 

2.  Application  for  export  of  reactor  and  other  components  requiring  Executive  Branch  review  only,  for  example,  those  ac- 
tions under  10  CFR  110.41(aM1)-(8) 

Application— new  license < $5,800 

Amerxlment  $5,800 

3.  Application  for  export  of  components  requiring  foreign  government  assurances  only 

Application — new  license $1,800 

AmerKtment $1,800 

4.  Application  for  export  of  facility  components  and  equipment  not  requiring  Commissioner  review.  Executive  Branch  re- 
view, or  foreign  govemn>ent  assurances 

Application— new  license $1,200 

Amendment $1,200 

5.  IMinor  amendment  of  any  export  or  import  license  to  extend  the  expiration  date,  change  domestic  infonnation,  or 
make  other  revisions  wtiich  do  not  require  in-depth  artaiysis  or  review 

Amendnwnt '. $230 

'  Fees  will  not  be  charged  for  orders  issued  t>y  ttw  CommiSiBion  under  §2.202  of  this  chapter  or  for  amendments  resulting  specifically  from  the 
requirements  of  these  types  of  Commission  orders.  Fees  wW  be  charged  for  approvals  issued  under  a  specific  exemption  provision  of  the  Com- 
mission's regulations  under  TWe  10  of  the  Code  of  Federal  Regulations  (e.g.,  10  CFR  50.12.  73.5)  and  any  other  sections  in  effect  now  or  in  the 
future,  regardless  of  whether  Ifte  approval  Is  in  itw  form  of  a  license  amendment,  letter  of  approval,  safety  evaluation  report,  or  ottier  form.  Fees 
for  licenses  in  this  schedule  that  ars  initially  issued  for  less  than  full  power  are  based  on  review  through  the  issuance  of  a  full  power  license 
(generally  fuH  power  is  consideied  100  percent  of  the  fadiity's  full  rated  power).  Thus,  if  a  licensee  received  a  low  power  license  or  a  temporary 
license  for  less  than  full  power  and  subsequently  receives  fun  power  auttwrity  (by  way  of  license  amerKlment  or  othenwise).  tfte  total  costs  tor  the 
license  will  be  determined  thnough  that  penod  when  authority  is  granted  for  full  power  operation.  If  a  situation  arises  in  which  ttie  Commission  de- 
termines that  full  operating  power  for  a  partiojlar  fadWy  should  be  less  than  100  percent  of  full  rated  power,  the  total  costs  for  the  license  will  be 
at  that  determined  lower  operating  power  level  and  not  at  the  100  percent  capacity. 

'Full  cost  fees  will  be  determined  based  on  the  professional  staff  time  and  appropriate  contractual  support  sendees  eimended.  For  applications 
currently  on  file  and  tor  which  fees  are  determined  based  on  the  fun  cost  expended  for  the  review,  the  professional  staff  hours  expended  for  the 
review  of  the  application  up  to  the  effective  date  of  the  final  mle  will  be  delennined  at  the  professional  rates  in  effect  at  the  time  the  service  was 
provided.  For  those  applicati6ns  cunenlly  on  file  for  which  review  costs  have  reached  an  applicabie  fee  ceiling  established  by  the  June  20. 1984. 
and  July  2. 1990.  njles  but  are  stil  penong  completion  of  the  review,  the  coet  incurred  after  any  applicable  ceiling  was  reached  through  January 
29. 1969.  will  not  be  billed  to  ttie  applicant.  Any  professional  staff-hours  expended  above  ttxtse  ceilings  on  or  after  January  30. 1989,  will  be  as- 
sessed at  the  applicabie  rates  established  by  $170.20.  as  appropriate,  except  for  topical  reports  whose  costs  exceed  $50,000.  Costs  which  ex- 
ceed $50,000  for  arty  topical  report,  amendment,  revision  or  supplement  to  a  topical  report  compleled  or  under  review  from  January  30,  1969. 
through  August  8.  1991.  will  not  be  billed  to  the  applicant.  Any  professional  hours  experided  on  or  after  August  9. 1991.  will  be  assessed  at  the 
applicabie  rate  established  in  §  170.20. 

^Inspections  covered  by  this  schedule  are  both  routine  and  non-routine  safety  and  safeguards  inspections  periomned  by  NRC  for  the  purpose 
of  review  or  follow-up  of  a  licertsed  program.  Inspections  are  performed  through  the  full  term  of  the  license  to  ensure  that  the  auttiorized  activities 
are  being  conducted  In  accordance  wim  the  Atomic  Energy  Act  of  1954,  as  amended,  oltwr  legislation.  Commission  regulations  or  orders,  and 
the  tenns  and  conditions  of  the  license.  Non-routine  Inspections  that  result  from  third-party  allegations  will  not  be  subject  to  fees. 


FedM-al  Register / Vol.  67,  No.  121 /Monday,  Jvme  24,  2002 /Rules  and  Regulations 42631 


6.  Section  170.31  is  revised  to  read  as 
follows: 


$170^1    Schedule  of  fees  for  materials 
licenaes  and  ottter  reguietory  eervioes, 
including  inspections,  and  Import  and 
export  licenees. 

Applicants  for  materials  licenses, 
import  and  export  licenses,  and  other 
regulatory  services,  and  holders  of 

Schedule  of  Materials  Fees 

[See  footnotes  at  end  of  table] 


materials  licenses  or  import  and  export 
licenses  shall  pay  fees  for  the  following 
categories  of  services.  The  following 
schedule  includes  fees  for  health  and 
safety  and  safeguards  inspections  where 
applicable: 


Category  of  materials  licenses  and  type  of  fees  ^ 


1 


Special  nuclear  material: 

A.  Licenses  for  possession  and  use  of  200  grams  or  more  of  plutonium  in  unsealed  form  or  350  grams  or  more  of  contained 
U-235  in  unsealed  form  or  200  grams  or  more  of  U-233  in  unsealed  form.  This  includes  applications  to  terminate  licenses 
as  well  as  licenses  authorizing  possession  only: 

Licensing  and  Inspection 

B.  Licenses  for  receipt  and  storage  of  spent  fuel  and/or  reactor-related  Greater  than  Class  C  (GTCC)  waste  at  an  inde- 
pendent spent  fuel  storage  installation  (ISFSI): 

Licensing  and  Inspection 

C.  Licenses  for  possession  and  use  of  special  nuclear  nuterial  in  sealed  sources  contained  in  devices  used  in  industrial 
measuring  systems,  including  x-ray  fluorescence  analyzers:  * 

Application  t 

D.  AM  other  special  nudear  material  licenses,  except  licenses  authorizing  special  nuclear  material  in  unsealed  form  in  com- 
bination that  would  constitute  a  critical  quantity,  as  defined  hi  §  150.1 1  of  this  chapter,  for  which  the  licensee  shall  pay  the 
same  fees  as  those  for  Category  1  A:* 

Application  « 

E.  Licenses  or  certificates  for  construction  and  operation  of  a  uranium  enrichment  fadlity: 

Licensing  and  inspection 

2.  Source  material: 

A.(1)  Licenses  for  possession  and  use  of  source  material  in  recovery  operations  such  as  milling,  in-situ  leaching,  heap-leach- 
ing, refining  uranium  mill  concentrates  to  uranium  hexafiuoride,  ore  buying  stations,  and  ion  exchange  facilities,  and  in 
processing  of  ores  containing  source  material  for  extraction  of  metals  other  than  uranium  or  thorium,  induding  licenses  au- 
thorizing the  possession  of  byproduct  waste  material  (tailings)  from  source  material  recovery  operations,  as  well  as  N- 
censes  auttiorizing  ttra  possession  and  maintenance  of  a  fadlity  in  a  standt>y  mode: 
Licensing  and  inspection  

(2)  Licenses  that  authorize  the  receipt  of  byproduct  material,  as  defined  in  Section  11e(2)  of  the  Atomic  Energy  Ad,  from 
ottier  persons  for  possession  and  disposal  except  those  licenses  subjed  to  fees  in  Category  2A(1): 

Licensing  and  inspection ■--- 

(3)  Ucenses  that  authorize  the  receipt  of  byprodud  material,  as  defined  in  Section  11e.(2)  of  the  Atomic  Energy  Ad,  from 
other  persons  for  possession  and  disposal  incidental  to  the  disposal  of  the  uranium  waste  tailings  generated  by  the  licens- 
ee's milling  operations,  except  those  licenses  subjed  to  the  fees  in  Category  2A(1): 

Licensing  and  inspection  ■. • 

B.  Licenses  which  auttiorize  the  possession,  use.  and/or  installation  of  source  material  for  shiektng: 

Application  

C.  All  oHier  source  material  licenses: 

Application  

3.  Byprodud  material: 

A.  Ucenses  of  broad  scope  for  the  possession  and  use  of  byprodud  material  issued  under  parts  30  and  33  of  this  chapter 
for  processing  or  manufaduring  of  items  containing  byprodud  material  for  commercial  distiitHJtIon: 

Application 

B.  Ottier  licenses  for  possession  and  use  of  byprodud  material  issued  under  part  30  of  ttiis  chapter  for  processing  or  manu- 
facturing of  items  containing  byprodud  material  for  commercial  distribution: 

Application • - 

C.  Licenses  issued  under  §§32.72.  32.73.  and/or  32.74  of  ttiis  chapter  ttiat  auttiorize  ttie  processing  or  manufactunng  and 
distribution  or  redistribution  of  radiophannaceuticals,  generators,  reagent  kits,  and/or  sources  and  devfces  containing  by- 
produd material.  This  category  does  not  apply  to  licenses  issued  to  nonprofit  educational  institutions  whose  processing  or 
manufacturing  is  exempt  under  §  170.1 1(a)(4).  These  licenses  are  covered  by  fee  Category  3D. 

Applk»tion  • ■•.•^^••••. ••- 

D.  Lnenses  and  approvals  issued  under  §§32.72.  32.73.  and/or  32.74  of  ttiis  chapter  auttiorizing  distribution  or  redistnbution 
of  radtopharmaceuticais.  generators,  reagent  kits,  and/or  sources  or  devices  not  involving  processing  of  byprodud  mate- 
rial. This  category  indudes  itaenses  issued  under  §§32.72.  32.73,  and/or  32.74  of  ttiis  chapter  to  nonprofit  educational  in- 
stitutions whose  processing  or  manufaduring  is  exempt  under  §  170.11(aK4). 

Applicfttton  

E.  Lfcenses  for  possesskxi  and  use  of  byprodud  material  In  sealed  sources  for  irradiation  of  materials  in  whfch  ttie  source  is 
not  removed  from  its  shieM  (self-shiekled  units): 

Annlicfltion    

F.  Lk»nses  for  po^esskMi  and  use  of  less  ttian  10.000  curies  of  byprodud  material  in  sealed  sources  for  irradiation  of  ma- 
terials in  whfch  ttie  source  is  exp<»ed  for  irradiation  purposes.  This  category  also  indudes  undenwater  irradiators  for  ina- 
diation  of  materials  where  ttie  source  is  not  exposed  for  irradiation  purposes. 

Aoolicdtion ^ 

G.  Lk»nses  for  possesskxi  and  use  of  10.000  curies  or  more  of  byprodud  material  in  sealed  sources  for  irradiation  of  mate- 
rials in  whteh  ttie  source  is  exposed  for  irradiation  purposes.  This  category  also  indudes  undenwater  irradiators  for  irradia- 
tion of  materials  where  ttie  source  Is  not  exposed  for  irradiation  purposes. 


Fees23 


Fun  Cost. 
Full  Cost. 
$700 

$1,400 
Full  Cost. 


Full  Cost 
FuNCost. 

Full  Cost. 

$170 

$6,000 

$7,100 
$2,300 

$9,200 

$2,600 
$1,800 

$3,600 
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Schedule  of  Materials  Fees— Continued 

(See  footnotes  at  end  of  table] 


Category  of  matefials  licenses  and  type  of  fees  ^ 

Application  

H.  Licenses  issued  under  Subpart  A  of  part  32  of  this  cfwpter  to  distribute  items  containing  byproduct  material  that  require 
device  review  to  persorts  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter.  The  category  does  not  include 
specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  exempt  from  the  li- 
censing requirements  of  part  30  of  this  chapter 

Application  ; 

I.  Licenses  issued  under  Subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quantities  of 
byproduct  material  that  do  not  require  device  evaluation  to  persons  exempt  from  the  licensing  requirements  of  part  30  of 
this  chapter.  This  category  does  not  include  specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized 
for  distribution  to  persons  exempt  from  the  licflinsing  requirements  of  part  30  of  this  chapter. 

Application  ■ 

J.  Licenses  issued  under  Subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  require 
sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31  of  this  cfwpter.  This  category  does  not  in- 
clude specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  generally  li- 
censed under  part  31  of  this  chapter 

Application 

K.  Licenses  issued  under  Subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quantities 
of  byproduct  material  that  do  not  require  sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31 
of  this  chapter.  This  category  does  not  include  specific  licenses  authorizing  redistribution  of  items  that  have  been  author- 
ized for  distribution  to  persons  generally  licensed  under  part  31  of  this  chapter 

Application  

L.  Licenses  of  broad  scope  tor  possession  and  use  of  byproduct  material  issued  under  parts  30  and  33  of  this  chapter  for  re- 
search and  development  that  do  not  authorize  commercial  distribution: 

Application  

M.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  under  part  30  of  this  chapter  for  research  and  devel- 
opment that  do  not  authorize  commerciai  distribution: 

Application  

N.  Licenses  that  authorize  sen/ices  for  other  licensees,  except: 

(1)  Licenses  that  authorize  only  calibration  and/or  leak  testing  services  are  subject  to  the  fees  specified  in  fee  Category 
3P:and 

(2)  Licenses  that  authorize  waste  dtepoeal  sen/ioes  are  subject  to  the  fees  specified  In  fee  Categories  4A,  4B,  and  4C: 

Application 

O.  Licenses  for  possession  and  use  of  byproduct  ntaterial  issued  under  part  34  of  this  chapter  for  industrial  radiography  op- 
erations: 

Application  

P.  AH  other  specific  byproduct  material  licenses,  except  those  in  Categories  4A  through  90: 

Application 

O.  Registration  of  a  device(s)  generally  licensed  urKler  part  31  of  thi^  chapter 
Registration 
Waste  di^Msal  and  processing: 

A.  Licenses  spedfically  authorizing  ttie  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material  from 
other  persons  for  the  purpoee  of  contingency  storage  or  commercial  land  disposal  by  the  licensee;  or  licenses  authorizing 
contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nudear  power  reactors;  or  licenses  for  receipt  of  waste 
from  other  persons  for  incineration  or  other  treatment,  packaging  of  resulting  waste  and  residues,  and  transfer  of  packages 
to  anottier  person  aultwrized  to  receive  or  dtepose  of  waste  material: 

Licensing  and  inspectton  _ 

B.  Licenses  spedficaHy  authorizing  the  rsoeipl  of  waste  byproduct  material,  source  material,  or  special  nuclear  material  from 
other  persons  for  the  purpose  of  peckaging  or  repackaging  the  material.  The  Ucensee  will  dispose  of  the  nuiterial  by  trans- 
fer to  wwlher  person  authorized  to  receive  or  dtafwee  of  the  material: 

Appitestkw 

C.  Lk:enses  spedHcalty  authorizing  the  rsoeipl  of  prepackaged  waste  byproduct  material,  source  material,  or  special  nuclear 
material  from  other  persons.  The  Iteensee  wM  dtepoee  of  the  material  by  transfer  to  another  person  authorized  to  receive 
or  dispose  of  tfw  material: 

AppHcatton  _ 

WeN  togging: 

A.  Lkianses  tor  possession  and  use  of  byproduct  material,  source  material,  and/or  special  nuclear  material  for  well  togging, 
well  surveys,  and  tnoK  studtos  other  than  fieM  flooding  tracer  studies: 

Appscairan  

B.  Ltoenses  for  possesston  and  use  of  byproduct  material  for  fieM  flooding  tracer  studies: 

Licensing ^ 

.  Nuclear  laundries: 

A.  Lk:enses  tor  commercial  coHectton  and  laundry  of  items  contaminated  with  byproduct  material,  source  material,  or  special 
nuclear  material: 

AppHcatton 

.  Medical  licenses: 

A.  Licenses  issued  under  parts  30.  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  material,  or 
special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices: 

AppNcatton  

B.  Uceraes  of  broad  scope  issued  to  medical  instituttons  or  two  or  more  physicians  under  parts  30.  33.  35.  40.  and  70  of 
this  chapter  authorizing  research  and  devetopment,  incfcjding  human  use  of  byproduct  material,  except  Inenses  for  byprod- 
uct material,  source  material,  or  special  nudear  material  in  sealed  sources  contained  in  teletherapy  devtoes: 


Fees23 


Category  of  materials  licenses  and  type  of  tees  ^ 


$8,500 

$2,400 

$3,600 

$1,100 

$620 

$6,000 

$2,600 

$2,700 

$4,400 
$1,400 
$450 


Fun  Cost. 

$1,800 

$2,700 

$5,900 
Full  Cost. 

$12,100 

$6,600 


Application 

C.  Other  licenses  issued  under  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduci  material,  source  mate- 
rial, and/or  special  nuclear  material,  except  licenses  for  byproduct  material,  source  material,  or  special  nuclear  material  in 
sealed  sources  contained  in  telettierapy  devices:  . 

Application  „ ^ 

8.  Civil  defense: 

A.  Lnenses  for  possession  and  use  of  t>yproduct  material,  source  material,  or  special  nuclear  material  for  civil  defense  activi- 
ties: 
Application v 

9.  Device,  product,  or  sealed  source  safety  evaluatton: 

A.  Safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or  spedal  nuclear  material,  ex- 
cept reactor  fuel  devices,  for  commercial  distributton: 

ApplKation — each  device  •'• 

B.  Safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or  spedal  nudear  material  manu- 
factured in  accordance  with  the  unique  specifications  of,  and  for  use  by,  a  single  applkant,  except  reactor  fuel  devices: 

Applk»fkxi— each  device 

C.  Safety  evaluatton  of  sealed  sources  containing  t>yproduct  material,  source  material,  or  special  nudear  material,  except  re- 
actor fuel,  for  commercial  distritxition: 

Applk»tton — each  source 

D.  Safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material,  or  special  nuclear  material,  manufac- 
tured in  accordance  with  the  unique  specifk^tions  of,  and  for  use  by.  a  single  applkant,  except  reader  fuel: 

ApplKattorv— each  source 

10.  Transportation  of  radk>active  material: 

A.  Evaluatton  of  casks,  packages,  and  shipping  containers: 

Lcensing  and  inspedtons 

B.  Evaluatton  of  10  CFR  part  71  quality  assurance  programs: 

Applk»tion  

Inspecttoris 

11.  Review  of  standardized  spent  fuel  facilities: 

Licensing  and  inspedion • 

12.  Special  projeds: 

Approvals  and  preappltaatton/Ucensing  activities 

Inspedtons • 

13.  A.  Spent  fuel  storage  cask  Certifrcate  of  Compliance:  Lteensing  

B.  Inspections  related  to  spent  fuel  storage  cask  Certifkate  of  Compliance 

C.  Inspedions  related  to  storage  of  spent  fuel  under  §72.210  of  this  chapter '... 

14.  Byprodud,  source,  or  special  nudear  material  licenses  and  other  approvals  authorizing  decommisstoning.  decontaminatton, 
reclamation,  or  site  restoratton  activities  under  parts  30,  40.  70.  72.  and  76  of  this  chapter 

Lk:ensing  and  inspection  •• 

15.  Import  and  Export  Inenses: 

Ltoenses  issued  under  part  1 10  of  this  chapter  for  the  import  and  export  only  of  spedal  nudear  material,  source  material,  trit- 
ium and  other  byprodud  material,  heavy  water,  or  nudear  grade  graphite. 

A.  Appltoatton  for  export  or  import  of  high  enriched  uranium  and  other  materials,  induding  radtoadive  waste,  whk*i  must  be 
reviewed  by  the  Commisstoners  and  ttie  Executive  Branch,  for  example,  those  adions  under  10  CFR  110.40(b).  This  cat- 
egory indudes  applfcatton  for  export  or  import  of  radtoadive  wastes  in  multiple  forms  from  multiple  generators  or  brokers 
in  the  exporting  country  and/or  going  to  multipte  treatment,  storage  or  disposal  fadlities  in  one  or  nwre  receiving  countries. 

Appltoatton — new  Inense — 

AmATWimAnt  ••••• 

B.  Appltoatton  for  export  or  import  of  special  nuclear  material,  source  material,  tritium  and  other  byprodud  material,  heavy 
water,  or  nudear  grade  graphite,  induding  radtoadive  waste,  requiring  Executive  Branch  review  but  not  Commisstoner  re- 
view. This  category  indudes  appltaatton  for  the  export  or  import  of  radioadive  waste  involving  a  singte  form  of  waste  from 
a  stogte  class  of  generator  in  the  exporting  country  to  a  single  treatment,  storage  and/or  disposal  fadlity  in  the  receiving 
country. 

Appltoatton — newlfcense 

Amendment ••• 

C.  Appltoatton  for  export  of  routine  rek>ads  of  tow  enriched  uranium  reader  fuel  and  exports  of  source  material  requinng  only 
foreign  government  assurances  under  the  Atomk:  Energy  Ad. 

Appltoatton — newlKense • 

A  pr^onHrnAnt  * 

D.  Appltoatton  for  export  or  import  of  other  materials,  including  radtoadive  waste,  not  requiring  Commisskmer  review.  Execu- 
tive Branch  review,  or  foreign  govemmenl  assurances  under  the  Atomic  Energy  Ad.  This  category  includes  applcatton  for 
export  or  import  of  radtoadive  waste  where  the  NRC  has  previously  authorized  the  export  or  import  of  the  same  fomi  of 
waste  to  or  from  the  same  or  similar  parties,  requiring  only  confirmation  from  the  receiving  facility  and  licensing  authorities 
that  the  shipments  may  proceed  according  to  prevtously  agreed  understandings  and  procedures. 

Appltoatton — new  Ik^nse '• 

A  ly*^  iTrinrto  nt  . • ■ ' 

E.  Minor  amendment  of  any  export  or  import  Itoense  to  extend  the  expiratton  date,  change  domestfc  informatton.  or  make 
other  revisions  whtoh  do  not  require  in-depth  analysis,  review,  or  consultattons  with  other  agendes  or  foreign  govern- 
ments. 

Amendment • '— •; 

16.  Redprocity: 


Fees23 


$4,700 


$2,300 


$350 


$5,600 


$5,600 


$1,700 


$580 


Full  Cost. 

$680 
Full  Cost. 

Full  Cost. 

Full  Cost. 
Full  Cost. 
Full  Cost. 
Full  Cost. 
Full  Cost. 


Full  Cost. 


$9,900 
$9,900 


$5,800 
$5,800 


$1,800 
$1,800 


$1,200 
$1,200 


$230 
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Schedule  of  Materials  Fees— Continued 

[See  footnotes  at  end  of  table] 


Category  of  nnaterials  licenses' and  type  of  fees  ^ 


Agreement  State  licensees  wtto  conduct  activities  under  the  rectprocrty  provisions  of  10  CFR  150.20. 
Application 


Fees23 


$1,400 


^  Types  of  fees— Separate  charges,  as  shown  in  the  schedule,  will  be  assessed  for  pre-appiication  consultations  and  reviews  and  applications 
for  new  licenses  and  approvals,  issuance  of  new  licenses  and  approvals,  certain  amendments  and  renewals  to  existina  licenses  and  approvals, 
safety  evaluatior»  of  sealed  sources  and  devices,  generally  licensed  device  registrations,  and  certain  inspections.  The  following  guidelines  apply 
to  these  charges: 

(a)  Application  and  registration  fees.  Applications  for  new  materials  licenses  and  export  and  import  licenses;  applications  to  reinstate  expired, 
terminated,  or  inactive  licenses  except  those  subject  to  fees  assessed  at  full  costs;  applications  filed  t>y  Agreement  State  licensees  to  register 
under  the  general  license  provisions  of  10  CFR  150.20;  and  applications  for  amendments  to  materials  licenses  that  would  place  the  license  in  a 
higher  fee  category  or  add  a  new  fee  category  must  be  accompanied  by  the  prescribed  application  fee  for  each  category. 

(1)  Applications  for  licenses  covering  more  than  one  fee  category  of  special  nuclear  material  or  source  material  must  be  accompanied  by  the 
prescribed  application  fee  for  the  highMt  fee  category. 

(2)  Applications  for  new  licenses  that  cover  both  byproduct  material  and  special  nuclear  material  in  sealed  sources  for  use  in  gauging  devices 
will  pay  the  appropriate  application  fee  for  fee  Category  1C  only. 

(b)  Licensing  fees.  Fees  for  reviews  of  applications  for  new  licenses  and  for  renewals  and  amendments  to  existing  licenses,  for  pre-appllcation 
consultations  and  for  reviews  of  other  documents  submitted  to  NRC  for  review,  and  for  project  manager  time  for  fee  categories  subject  to  full 
cost  fees  (fee  Categories  1A.  IB.  1E,  2A,  4A,  SB,  lOA.  11,  12,  13A,  and  14)  are  due  upon  notification  by  the  Commission  in  accordance  with 
S  170.12(b). 

(c)  Amendment  fees.  Applications  for  amendments  to  export  and  import  licenses  must  be  accompanied  by  the  prescribed  amerxjment  fee  for 
each  license  affected.  An  application  for  an  amendment  to  a  license  or  approval  dasstfied  in  more  than  one  fee  category  must  be  accompanied 
by  the  prescribed  amendment  fee  for  the  category  affected  by  the  amendment  unless  the  amendment  is  applicable  to  two  or  more  fee  cat- 
egories, In  which  case  the  amerKlment  fee  for  the  highest  fee  category  would  apply. 

(d)  Inspection  fees.  Inspections  resulting  from  investigations  conducted  by  the  Office  of  Investigations  and  non-routine  inspections  that  result 
from  third-party  allegations  are  not  subject  to  fees.  Inspection  fees  are  due  upon  notification  by  the  Commission  In  accordance  with  §  170.12(c). 

(e)  Gerterally  licensed  device  registrations  under  10  CFR  31.5.  Submittals  of  registration  Information  must  be  accompanied  by  the  prescribed 
tee. 

2  Fees  will  not  be  charged  for  orders  issued  by  the  Commission  under  10  CFR  2.202  or  for  anf)endments  resulting  specifically  from  the  require- 
ments of  these  types  of  Commission  orders.  However,  fees  will  be  charged  for  approvals  issued  under  a  specific  exemption  provision  of  the 
Commissions  regulations  under  Title  10  of  the  Code  of  Federal  Regulations  {e.g.,  10  CFR  30.11,  40.14,  70.14,  73.5,  and  any  other  sections  in 
effect  now  or  In  the  future),  regardless  of  whether  the  approval  is  in  the  form  of  a  license  amendment,  letter  of  approval,  safety  evaluation  report, 
or  other  form.  In  addition  to  the  fee  shown,  an  applicant  may  be  assessed  an  additional  fee  for  sealed  source  and  device  evaluations  as  shown 
in  Categories  9A  through  90. 

3  Full  cost  fees  will  be  detennined  based  on  the  professional  staff  time  multiplied  by  ft\e  appropriate  professional  hourly  rate  established  in 
§  170.20  in  effect  at  the  time  ttie  service  is  provided,  and  the  appropriate  contractual  support  services  experxjed.  For  applications  cunently  on  file 
for  which  review  costs  have  reached  an  applicable  fee  ceiling  established  by  the  June  20,  1984,  and  July  2,  1990,  rules,  but  are  still  pending 
completion  of  the  review,  the  cost  incurred  after  any  applicable  ceiling  was  reached  through  January  29.  1989.  will  not  be  billed  to  the  applicant. 
Any  professional  staff-hours  expended  above  those  ceilings  on  or  after  Januaiy  30,  1989,  wiH  be  assessed  at  the  applicable  rates  established  by 
§  170.20,  as  appropriate,  except  for  topical  reports  whose  costs  exceed  $50,000.  Costs  which  exceed  $50,000  for  each  topical  report,  amend- 
ment, revision,  or  supplement  to  a  topical  report  completed  or  under  review  from  January  30,  1969,  through  August  8.  1991,  will  not  be  billed  to 
the  applicant.  Any  protossional  hours  expended  on  or  after  August  9, 1991,  will  be  assessed  at  the  applictf>le  rate  established  in  §170.20. 

^Licensees  paying  fees  under  Categories  1A,  IB.  and  IE  are  not  subject  to  fees  under  Categories  1C  and  ID  for  sealed  sources  authorized 
in  the  same  license  except  for  an  application  that  deals  only  with  the  sealed  sources  auttwrized  by  the  license. 


PART  171— ANNUAL  FEES  FOR 
REACTOR  LICENSES  AND  FUEL 
CYCLE  LICENSES  AND  MATERIAL 
LICENSES,  INCLUDING  HOLDERS  OF 
CERTIFICATES  OF  COMPLIANCE. 
REGISTRATIONS,  AND  QUALITY 
ASSURANCE  PROGRAM  APPROVALS 
AND  GOVERNMENT  AGENCIES 
LICENSED  BY  THE  NRC 

7.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  sec.  7601,  Pub.  L.  99-272. 100 
Stat.  146.  as  amended  by  sec.  5601,  Pub.  L. 
100-203. 101  Stat.  1330,  as  amended  by  sec. 
3201,  Pub.  L.  101-239.  103  Stat.  2132.  as 
amended  by  sec.  6101.  Pub.  L.  101-508, 104 
Stat.  1388,  as  amended  by  sec.  2903a,  Pub. 
L.  102-486,  106  Stat.  3125  (42  U.S.C.  2213. 
2214):  sec.  301.  Pub.  L.  92-314.  86  SUt.  227 
(42  U.S.C.  2201w):  sec.  201.  Pub.  L.  93-438. 
88  Stat.  1242.  as  amended  (42  U.S.C.  5841). 

8.  Section  171.3  is  revised  to  read  as 
follows: 

11714.    Scope. 

The  regulations  in  this  part  apply  to 
any  person  holding  a  license  for  a  power 


reactor,  test  reactor  or  research  reactor 
issued  under  part  50  of  this  chapter  and 
to  any  person  holding  a  combined 
license  issued  under  part  52  of  this 
chapter  that  authorizes  operation  of  a 
power  reactor.  The  regulations  in  this 
part  also  apply  to  any  person  holding  a 
materials  license  as  defined  in  this  part, 
a  Certificate  of  Compliance,  a  sealed 
source  or  device  registration,  a  quality 
assurance  program  approval,  add  to  a 
Government  agency  as  defined  in  this 
part. 

9.  In  §  171.5,  the  definition  of  Greater 
than  Class  C  Waste  oi  GTCC  Waste  is 
added  in  alphabetical  order  to  read  as 
follows: 

1171.5    IMInltlona. 

Greater  than  Class  C  Waste  or  GTCC 
Waste  means  low-level  radioactive 
waste  that  exceeds  the  concentration 
limits  of  radionuclides  established  for 
Class  C  waste  in  10  CFR  61.55. 


10.  In  S  171.11,  paragraph  (c)  is 
revised  to  read  as  follows: 

1171.11    Exemptions. 

***** 

(c)  An  exemption  for  reactors  licensed 
to  operate  may  be  granted  by  the 
Commission  taking  into  consideration 
each  of  the  following  factors: 

(1 )  Age  of  the  reactor; 

(2)  Size  of  the  reactor; 

(3)  Number  of  customers  in  rate  base; 

(4)  Net  increase  in  KWh  cost  for  each 
customer  directly  related  to  the  annual 
fee  assessed  under  this  part;  and 

.  (5)  Any  other  relevant  matter  which 
the  licensee  believes  justifies  the 
reduction  of  the  aimiial  fee. 


11.  Section  171.15  is  revised  to  read 
88  follows: 

1171.15   Annual  Fm«:  Raaelor 
Mid  indapondont  spent  fuol  stofsps 


(a)  Each  person  licensed  to  operate  a 
power,  test,  or  research  reactor;  each 
person  holding  a  part  50  power  reactor 
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license  that  is  in  decommissioning  or 
possession  only  status,  except  those  that 
have  no  spent  fuel  on-site;  and  each 
person  holding  a  part  72  license  who 
does  not  hold  a  part  50  license  shall  pay 
the  annual  fee  for  each  license  held  at 
any  time  during  the  Federal- FY  in 
which  the  fee  is  due.  This  paragraph 
does  not  apply  to  test  and  research 
reactors  exempted  under  §  171.11(a). 

(b)(1)  The  FY  2002  annual  fee  for 
power  reactors  licensed  to  operate  is 
$2,849,000. 

(2)  The  FY  2002  annual  fee  is 
comprised  of  a  base  annual  fee  for 
power  reactors  licensed  to  operate,  a 
base  spent  fuel  storage/reactor 
decommissioning  annual  fee,  and 
associated  additional  charges 
(surcharges).  The  activities  comprising 
the  FY  2002  spent  storage/reactor 
decommissioning  base  annual  fee  are 
shown  in  paragraph  (c)(2)(i)  and  (ii)  of 
this  section.  The  activities  comprising 
the  FY  2002  surcharge  are  shown  in 
paragraph  (d)(1)  of  this  section.  The 
activities  comprising  the  FY  2002  base 
annual  fee  for  operating  power  reactors 
are  as  follows: 

(i)  Power  reactor  safety  and  safeguards 
regulation  except  licensing  and 
inspection  activities  recovered  under 
part  170  of  this  chapter  and  generic 
reactor  decommissioning  activities. 

(ii)  Research  activities  directly  related 
to  the  regulation  of  power  reactors, 
except  those  activities  specifically 
related  to  reactor  decommissioning. 

(iii)  Generic  activities  required  largely 
for  NRC  to  regulate  power  reactors,  e.g., 
updating  part  50  of  this  chapter,  or 
operating  the  Incident  Response  Center, 
llie  base  annual  fee  for  operating  power 
reactors  does  not  include  generic 
activities  specifically  related  to  reactor 
decommissioning. 

(c)(1)  The  FY  2002  annual  fee  for  each 
power  reactor  holding  a  part  50  license 
that  is  in  a  decommissioning  or 
possession  only  status  and  has  spent 
fuel  on-site  and  each  independent  spent 
fuel  storage  part  72  licensee  who  does 
not  hold  a  part  50  license  is  $239,000. 

(2)  The.  FY  2002  annual  fee  is 
comprised  of  a  base  spent  fuel  storage/ 
reactor  decommissioning  annual  fee 
(which  is  also  included  in  the  operating 
power  reactor  annual  fee  shown  in 
paragraph  (b)  of  this  section),  and  an 
additional  charge  (surcharge).  The 
activities  comprising  the  FY  2002 
surcharge  are  shown  in  paragraph  (d)(1) 
of  this  section.  The  activities  comprising 
the  FY  2002  spent  fuel  storage/reactor 
decommissioning  rebaselined  annual 
fee  are: 

(i)  Generic  and  other  research 
activities  directly  related  to  reactor 


decommissioning  and  spent  fuel 
storage;  and 

(ii)  Other  safety,  environmental,  and 
safeguards  activities  related  to  reactor 
decommissioning  and  spent  fuel 
storage,  except  costs  for  licensing  and 
inspection  activities  that  are  recovered 
under  psirt  170  of  this  chapter. 

(d)(1)  The  activities  comprising  the 
FY  2002  surcharge  are  as  follows: 

(i)  Low  level  waste  disposal  generic 
activities; 

(ii)  Activities  not  attributable  to  an 
existing  NRC  licensee  or  class  of 
licenses  (e.g.,  international  cooperative 
safety  program  and  international 
safeguards  activities,  support  for  the 
Agreement  State  program,  and  site 
decommissioning  management  plan 
(SDMP)  activities);  and 

(iii)  Activities  not  currently  subject  to 
10  CFR  part  170  licensing  and 
inspection  fees  based  on  existing  law  or 
Commission  policy,  e.g.,  reviews  and 
inspections  conducted  of  nonprofit 
educational  institutions,  licensing 
actions  for  Federal  agencies,  and  costs 
that  would  not  be  collected  from  small 
entities  based  on  Commission  policy  in 
accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq. 

(2)  The  total  FY  2002  surcharge 
allocated  to  the  operating  power  reactor 
class  of  licenses  is  approximately  $35.3 
million,  not  including  the  amount 
allocated  to  the  spent  fuel  storage/ 
reactor  decommissioning  class.  The  FY 
2P02  operating  power  reactor  siut:harge 
to  be  assessed  to  each  power  reactor 
licensed  to  operate  is  approximately 
$339,400.  This  amount  is  calculated  by 
dividing  the  total  operating  power 
reactor  surcharge  ($35.3  million)  by  the 
number  of  power  reactors  licensed  to 
operate  (104). 

(3)  The  FY  2002  surcharge  allocated 
to  the  spent  fuel  storage/reactor 
decommissioning  class  of  licenses  is 
approximately  $3.3  million.  The  FY 
2002  spent  fuel  storage/reactor 
decommissioning  surcharge  to  be 
assessed  to  each  power  reactor  licensed 
to  operate,  each  power  reactor  in 
decommissioning  or  possession  only 
status  that  has  spent  fuel  onsite,  and  to 
each  independent  spent  fuel  storage  part 
72  licensee  who  does  not  hold  a  part  50 
license  is  $27,300.  This  amount  is 
calculated  by  dividing  the  total 
surcharge  costs  allocated  to  this  class  by 
the  total  niunber  of  power  reactor 
licenses  (except  those  that  permanently 
ceased  operations  and  have  no  fuel  on 
site)  and  part  72  licensees  who  do  not 
hold  apart  50  license. 

(e)  The  FY  2002  annual  fees  for 
licensees  authorized  to  operate  a  non- 
power  (test  and  research)  reactor 
licensed  under  part  50  of  this  chapter, 


unless  the  reactor  is  exempted  from  fees 
under  §  171.11(a),  are  as  follows: 

Research  reactor  S71.400 

Test  reactor  71,400. 

12.  In  §  171.16,  paragraphs  (c).  (d),      ^ 
and  (e)  are  revised  to  read  as  follows: 

§171.16    Annual  Fees:  Matsrials 
Licsnsoss,  HoMors  of  Csrtlficatss  of 
Compllanoe,  Hoktors  of  Sealed  Source  and 
Devlcs  Registrations,  HoMsrs  of  Quality 
Assurance  Program  Approvals  snd 
Government  Agencies  Licensed  by  ttte 
NRC. 


(c)  A  licensee  who  is  required  to  pay 
an  annual  fee  under  this  section  may 
qualify  as  a  small  entity.  If  a  licensee 
qualifies  as  a  small  entity  and  provides 
the  Commission  with  the  proper 
certification  along  with  its  annual  fee 
payment,  the  licensee  may  pay  reduced 
annual  fees  as  shown  in  the  following 
table.  Failure  to  file  a  small  entity 
certification  in  a  timely  manner  could 
result  in  the  denial  of  any  refund  that 
might  otherwise  he  due.  The  small 
entity  fees  are  as  follows: 


Maximum 

annual 

fee  per 

licensed 

category 

Small  businesses  not  engaged 

in  manufacturing  and  small 

not-for-profit  organizations 

(gross  annual  receipts): 

$350,000  to  $5  million 

$2,300 

Less  than  $350,000 

500 

Manufacturing  entities  ttiat 

have  an  average  of  500  em- 

ployees or  less: 

35  to  500  employees 

2.300 

Less  than  35  employees  ... 

500 

Small  governmental  jurisdic- 

tions (including  publidy  sup- 

ported educational  institu- 

tions) (population): 

20,000  to  50,000  

2,300 

Less  than  20,000  

500 

Educational  institutions  that  are 

not  State  or  publidy  sup- 

ported, and  have  500  em- 

ployees or  less: 

35  to  500  employees 

2,300 

Less  than  35  employees  ... 

500 

(1)  A  licensee  qualifies  as  a  small 
entity  if  it  meets  the  size  standards 
established  by  the  NRC  (See  10  CFR 
2.810). 

(2)  A  licensee  who  seeks  to  establish 
status  as  a  small  entity  for  the  purpose 
of  paying  the  annual  fees  required  under 
this  section  must  file  a  certification 
statement  with  the  NRC.  The  licensee 
must  file  the  required  certification  on 
NRC  Form  526  for  each  license  under 
which  it  is  billed.  NRC  Form  526  can  be 
accessed  through  the  NRC's  web  site  at 
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httpJ/www.mc.gov.  For  licensees  who 
cannot  access  the  NRC's  web  site.  NRC 
Form  526  may  be  obtained  through  the 
local  point  of  contact  listed  in  the  NRC's 
"Materials.  Annual  Fee  Billing 
Handbook. "  NUREG/BR-0238.  which  is 
enclosed  with  each  annual  fee  billing. 
The  form  can  also  be  obtained  by  calling 
the  fee  staff  at  301-415-7554,  or  by  e- 
mailing  the  fee  staff  at  <fBes9nrc.gov.> 


(3)  For  purposes  of  this  section,  the 
licensee  must  submit  a  new  certification 
with  its  annual  fee  payment  each  year. 

(4)  The  maximum  annual  fee  a  small 
entity  is  required  to  pay  is  $2,300  for 
each  category  applicable  to  the 
license(s). 

(d)  The  FY  2002  annual  fees  are 
comprised  of  a  base  annual  fee  and  an 
additional  charge  (surcharge).  The 


SCHEDULE  OF  MATERIALS  ANNUAL  FEES  AND  FEES  FOR  GOVERNMENT 

(See  footnotes  at  end  of  table] 


activities  comprising  the  FY  2002 
surcharge  are  shown  for  convenience  in 
paragraph  (e)  of  this  section.  The  FY 
2002  annual  fees  for  materials  licensees 
and  holders  of  certificates,  registrations 
or  approvals  subject  to  fees  under  this 
section  are  shown  in  the  following  table: 


AGENCIES  LICENSED  BY  NRC 


Category  of  materials  licenses 


I.Spedalnudear  material:  ^   ..^^    ^       ^j«_ 

A.  (1 )  Licenses  for  possession  and  use  of  U-235  or  plutonium  for  fuel  fabrication  activrties. 

(a)  Strategic  Special  Nudear  Material: 

Bebcocl<  4  Wilcox  SNM-42  

Nuclear  Fuel  Services  SNM-1 24 •- •••••••• 

(b)  Low  Enricf)ed  Uranium  in  Dispersible  Form  Used  for  Fabrication  of  Power  Reactor  Fuel:     • 

General  Electric  Company  SNM-1 097 

Siemens  Nuclear  Power  SNk*-1227  - 

Westinglwuse  Electric  Company  SNM-1 107 ............ „......^.^^..... 

(2)  All  other  spedal  nuclear  materials  licenses  not  mduded  in  Category  1  .A.(1)  which  are  licensed  for  fuel  cyde  activities. 

(a)  FadWies  with  hmited  operations:  Framatome  ANP  SNM-1 168  - 

(b)  AH  Others:  General  Electric  SNM-960 """2Z'::j:: "' V '."1"' 

B.  Licenses  for  receipt  and  storage  of  spent  fuel  and  reaetor-ratated  Greater  than  Class  C  (GTCC)  waste  at  an  inde- 
pendent spent  fuel  storage  installation  (ISFSI)  .„................^..... ••••":■  ••"■V"VVT:"; 

C.  Licenses  for  possession  and  use  of  special  nudear  material  in  sealed  sources  contained  in  devices  used  in  industrial 
measuring  systems,  induding  x-ray  fluorescence  analyzers ■■ • ■"r;r:: ^^""iIli'w^'L';:;^ 

D  AH  other  spedal  nudear  material  Hcenses.  except  licenses  authorizing  spedal  nudear  matena^in  unsealed  »o^  «  <»^ 
bination  tlwtwould  constitute  a  critical  quantity,  as  defined  in  §150.11  of  this  chapter,  for  which  the  licensee  shall  pay 
the  same  fees  as  those  for  Category  l.A.(2) 

E.  Licenses  or  certificates  for  the  operation  of  a  uranium  enrichment  facHity ., 

2  Source  material:  .       _  .-jj_ 

A  (1)  Licenses  for  possession  and  use  of  source  material  for  refining  uranium  miH  concentrates  to  uranium  hexafluonde  ^. 

(2)  Licenses  for  possession  and  use  of  source  material  in  recovery  operations  such  as  milling, '""««."  .'fac'^'JO'^'f*^ 
ing,  ore  buying  stations,  ion  exdiange  fadKties  and  in  processing  of  ores  containing  source  nwtenal  for  e'rtractiorj »' ")«: 
ate  other  than  uranium  or  thorium,  induding  Ncenses  authorizing  the  possession  of  byproduct  waste  maternal  (tailings) 
from  source  material  recovery  operations,  as  wett  as  licenses  authorizing  the  possession  and  maintenance  of  a  faahty  m 
a  standby  mode. 

Class  I  fadlities^  - v 

Qass  II  fadKties  « ~ 

Ottier  fadKties^  

(3)  Licenses  that  authoitee'the  receipt  of  byproduct  material,  as  defined  in  Section  11e.(2)  of  the  Atomic  Energy  Ad^from 
othwJslioiS  tor  possession  and  disp^.  except  those  Hcenses  subjed  to  the  tees  in  Category  2A(2)  or  Category 

(4)^LfcL^"mitauthiriii"tli'ii^ 
other  persons  for  possession  and  disposal  incidental  to  the  disposal  of  the  uranium  waste  taHings  generated  by  the  »- 
censee-s  mlMing  operations,  except  those  Hcenses  subjed  to  the  tees  in  Category  2A(2) 

B.  Licenses  that  authorize  only  the  possession,  use  and/or  instaHation  of  source  material  for  shielding  ._ 

C.  AH  other  source  material  Hcenses  

a'^lSisS  of  broad  scope  for  possession  and  use  of  byprodud  material  issued  under  parts  30  and  33  of  this  chapter  for 
processing  or  manufacturing  of  items  containing  byprodud  material  for  commercial  distribution 

B.  Other  licenses  for  possession  and  use  of  byprodud  material  issued  under  part  30  of  this  chapter  for  processing  or  man- 
ufacturing of  items  containing  byprodud  material  for  commercial  distribution V"l"  V ;::: 

C  License  issued  under  §§32.72.  32.73.  and/or  32.74  of  this  chapter  authorizing  the  processing  or  njanufaduring  and 
distribution  or  redistribution  of  radiophannaceuticals.  generators,  reagent  kits  and/or  sources  and  *>«»«  po^'^S^' 
produd  material.  This  category  also  includes  the  possession  and  use  of  source  material  for  shielding  autliorized  ur^ 
part  40  of  this  chapter  when  irnduded  on  the  same  license.  This  category  does  not  apply  to  licenses  issued  to  nonproW 
edijcational  institutions  whose  processing  or  manufacturing  is  exempt  under  §17l.ll(a)(l).  These  hcenses  are  covered 

fctej  Iaa  CfltAQO^  30  • •• '" **• ' 

D  Licenses  and  approves  issued  under'  §§32.72.  32.73,  and/or  32.74  of  this  chapter  authorizing  distribution  or  redMribu- 
tion  of  radiophannaceuticals,  generators,  reagent  kits  and/or  sources  or  devk»8  not  inv^ng  Jf«»«»59J^JyP?^ 
material  This  category  indudes  licenses  issued  under  §§32.72,  32.73  and  32.74  of  this  chapter  to  nonp^? :?*'f*^ 
Institutions  whose  processing  or  manuteduring  is  exempt  under  §171. 11(a)(1).  This  category  also  indudes  the  iwsses- 
sion  and  use  of  source  material  for  shieWIng  authorized  under  part  40  of  this  chapter  when  induded  on  the  same  hcense 

E.  Lfeenses  for  possession  and  use  of  byprodud  material  in  seated  sources  for  inadiatton  of  materials  in  which  the  source 
is  not  removed  from  its  shieW  (self-shiektod  unite) 


Annual 
fees'" 


$3,834,000 
3,834,000 

1,286.000 
1,286,000 
1.286.000 

505,000 
367,000 

"I^A 

1.500 


3.600 
2.387,000 

551.000 


77,900 
65,200 
68,600 


48,000 


7,600 

750 

12.200 


22.400 
5.700 


14,000 

4,500 
3^600 
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F.  Lk»nses  for  possession  and  use  of  less  than  10,000  curies  of  byprodud  material  in  seated  sources  for  irradiatkxi  of  ma- 
terials in  whk:h  the  source  is  exposed  for  irradiation  purposes.  This  category  also  Indudes  underwater  Irradit^tors  for  irra- 
diation of  materials  in  whk:h  tfie  source  is  not  exposed  for  irradiation  purposes 

G.  Ucenses  for  possession  and  use  of  10,000  curies  or  more  of  byprodud  material  In  sealed  sources  for  irradiation  of  rrta- 
terials  In  whKh  the  source  is  exposed  for  irradiatkxi  purposes.  This  category  also  indudes  underwater  inadiators  for  irra- 
diation of  materials  in  whteh  the  source  is  not  exposed  for  irradiation  purposes 

H.  Lk^enses  Issued  under  Subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byprodud  material  that  require 
devk:e  review  to  persons  exempt  from  the  lk:ensing  requirements  of  part  30  of  this  chapter,  except  spedfk:  Inenses  au- 
thorizing redistribution  of  Items  that  have  been  authorized  for  distributton  to  persons  exempt  from  the  lk:ensing  require- 
nwnts  of  part  30  of  this  chapter 

I.  Ucenses  issued  under  Subpart  A  of  part  32  of  this  chapter  to  distribute  Items  containing  byprodud  material  or  quantities 
of  byprodud  material  that  do  not  require  devk»  evaluation  to  persons  exempt  from  the  lk»nsing  requirements  of  part  30 
of  this  chapter,  except  for  specifk:  Ik^enses  authorizing  redlstritxjtion  of  items  that  have  been  authorized  for  distritMJtton  to 
persons  exempt  from  the  lk»nslng  requirements  of  part  30  of  this  chapter  

J.  Lkxnses  Issued  under  Subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byprodud  material  that  require 

.sealed  source  and/or  device  review  to  persons  generally  lk»nsed  under  part  31  of  this  chapter,  except  spedfk:  Iwenses 

authorizing  redistritnition  of  Items  that  have  been  auttiorized  for  distribution  to  persons  generally  lk»nsed  under  part  31 

of  this  chapter 

K.  Lnenses  issued  under  Subpart  B  of  part  31  of  this  chapter  to  distribute  items  containing  byprodud  material  or  quantities 
of  byprodud  material  that  do  not  require  sealed  source  and/or  devk«  review  to  pwrsons  generally  licensed  under  part  31 
of  this  chapter,  except  specifk:  licenses  authorizing  redlstritxjtton  of  items  ttiat  have  been  authorized  for  distributkxi  to 
persons  generally  licensed  under  part  31  of  this  chapter 

L.  Ucenses  of  broad  scope  for  possesskm  and  use  of  byprodud  nrtaterial  Issued  under  parts  30  and  33  of  this  chapter  for 
research  and  devetopment  that  do  not  authorize  commerdal  distribution  

M.  Other  licenses  for  possession  and  use  of  byprodud  material  issued  under  part  30  of  this  chapter  for  research  and  de- 
vetopment  that  do  not  authorize  commercial  distributkxi 

N.  Ucenses  that  authorize  sennces  for  other  lk»nsees,  except: 

(1)  Ucenses  that  authorize  only  calibration  and/or  leak  testing  senrices  are  subfed  to  the  fees  specified  in  fee  Cat- 
egory 3P;  and 

(2)  Ucenses  that  authorize  waste  disposal  servk:es  are  subjed  to  the  fees  specified  in  fee  Categories  4A,  4B,  and  4C 
O.  Licenses  for  possession  and  use  of  byprodud  material  issued  under  part  34  of  this  chapter  for  industrial  radtography  op- 
erations. This  category  also  indudes  the  possession  and  use  of  source  material  for  shiekling  authorized  under  part  40  of 
this  chapter  wtien  authorized  on  the  same  lk:ense 

P.  All  other  specific  byprodud  material  licenses,  except  tfiose  In  Categories  4A  through  9D  

Q.  Registration  of  devices  generally  Iteensed  pursuant  to  part  31  of  this  chapter 

.  Waste  disposal  and  processing: 

A.  Ucenses  spedfnally  authorizing  the  receipt  of  waste  byprodud  material,  source  material,  or  special  nuclear  material 
from  other  persons  for  tfie  purpose  of  contingency  storage  or  commercial  land  disposal  by  tfie  lk:ensee;  or  Ik^nses  au- 
thorizing contingency  storage  of  low-level  radtoadive  waste  at  the  site  of  nudear  power  readers;  or  lk»nses  for  receipt 
of  waste  from  other  persons  for  indneratkxi  or  other  treatment,  packaging  of  resulting  waste  and  resklues,  and  transter 
of  packages  to  another  person  authorized  to  receive  or  dispose  of  waste  material 

B.  Ucenses  spedfk^lly  authorizing  the  receipt  of  waste  byprodud  material,  source  material,  or  spedal  nuclear  material 
from  other  persons  for  the  purpose  of  packaging  or  repackaging  the  material.  The  licensee  wiU  dispose  of  the  material  by 
transfer  to  another  person  authorized  to  receive  or  dispose  of  tfie  material 

C.  Ucenses  spedfk^ally  authorizing  the  receipt  of  prepackaged  waste  t>yprodud  material,  source  material,  or  special  nu- 
dear material  from  otfier  persons. 

The  lk»nsee  will  dispose  of  tfie  material  by  transfer  to  another  person  authorized  to  receive  or  dispose  of  tfie  material  

.  Well  togging: 

A.  Ucenses  for  possesskxi  and  use  of  byprodud  material,  source  material,  and/or  spedal  nuclear  material  for  weN  togging, 
well  surveys,  and  tracer  studies  other  than  field  ftooding  tracer  studies 

B.  Ucenses  for  possesston  and  use  of  byprodud  material  for  field  ftooding  tracer  studies 

.  Nudear  laundries: 

A.  Ucenses  for  commercial  colledion  and  laundry  of  items  conteminated  with  byprodud  material,  source  material,  or  spe- 
cial nudear  material 

.  Medical  lk»nses: 

A.  Ucenses  issued  under  parts  30.  35,  40,  and  70  of  this  chapter  for  human  use  of  byprodud  material,  source  material,  or 
spedal  nuclear  material  in  sealed  sources  contained  in  tetetherapy  devk»s.  This  category  also  indudes  the  possesskxi 
and  use  of  source  material  for  shielding  wfien  authorized  on  the  same  license 

B.  Ltoenses  of  broad  scope  issued  to  medical  Institutions  or  two  or  more  physk:ians  under  parts  30.  33.  35.  40.  and  70  of 
this  diapter  auttiorizing  research  and  devetopment,  induding  human  use  of  byprodud  material  except  Inenses  for  l>y- 
produd  material,  source  material,  or  spedal  nuclear  material  In  sealed  sources  contained  In  teletherapy  devk:es.  This 
category  also  indudes  the  possession  and  use  of  source  material  for  shielding  when  authorized  on  the  same  lk»nse*  .... 

C.  Otfier  lk»nses  issued  under  parts  30,  35,  40,  and  70  of  this  diapter  for  human  use  of  byprodud  material,  source  mate- 
rial, and/or  spedal  nuclear  material  except  lk:enses  for  byprodud  material,  source  material,  or  spedal  nudear  material  in 
sealed  sources  contained  in  teletfierapy  devk»s.  This  category  also  indudes  the  possesskxi  and  use  of  source  material 
for  shielding  when  authorized  on  the  same  license"  

Civil  defense: 
A.  Ucenses  for  possesskxi  and  use  of  byprodud  material,  source  material,  or  special  nudear  material  for  dvil  defense  ac- 
tivities   


AfWHjal 


3.700 

5.200 

2,400 

1,600 

11,200 

4.800 

5,300 


13,700 
2,700 
«WA 


>N/A 

10.300 

8,000 


10.000 


19.100 

15.400 

26.100 

5,100 
1,200 
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SCHEDULE  OF  MATERIALS  ANNUAL  FEES  AND  FEES  FOR  GOVERNMENT  AGENCIES  LICENSED  BY  NRC-Contlnued 

[See  footnotes  at  end  of  table] 


Categofy  of  materials  licenses 


Of 


9.  Devtee.  product,  or  sealed  source  safety  evaluation:  „.«.^,  ^«^  m..iwi«i 

A.  Regtetrations  issued  for  the  safety  evaiuatlon  of  devices  or  products  contammo  byproduct  material,  source  malertal 
aoecial  nudear  material,  except  reactor  fuel  devices,  for  commercial  distribution •..■ ••••••• 

B  Re5«rations  issued  lor  ttie  safety  evaluation  of  devices  or  products  containino  byproduct  material,  source  material,  or 
spedal  nuclear  material  manufactured  in  accordance  with  the  unique  spedHcalions  of.  and  for  use  by.  a  single  applicant. 

C.*ReStratlons  issued  for  the  safety  evalwition  of  i»aW  containing  bypiroijcl  maieiial.  source  material,  or  spe- 
cial nuclear  material,  except  reactor  fuel,  for  commercial  distribution ^. .•"•■. "l""";":;";""";^ 

D  Reoistrations  issued  for  the  safety  evaluation  of  sealed  sources  containing  byproduct  matenal.  source  twrtenal  or  ^ 
cialnuclear  material,  manufactured  in  accordance  with  the  unique  specifications  of.  and  for  use  by.  a  smgte  applicant, 
except  reactor  fuel  - • 

''  >SSSSi  %  SSSSe'^lJt  package  approvals  issued  for  design  of  caste,  packages,  and  shipping  containers. 

Spent  Fuel.  High^.evel  Waste,  and  pMonlum  air  pMAages. 

Other  Caste  "vrv:"r""r" " 

B.  Quality  assurance  program  approvals  issued  under  part  71  of  this  chapter. 

Ueert  and  Fabricators 

Ueeia 

1 1 .  Standardized  spent  fuel  fadMee 

12.  Special  Proiects - " — 

13.  A.  Spent  fuel  storage  cask  Certificate  of  Comptanoe 

B.  General  licenses  for  storage  of  spent  fuel  under  10  CFR  72510 "r  •"rrZ^Ill-jZZZ;!^^ 

14  Byproduct  source,  or  special  nudear  material  Hoenses  and  other  approvals  authorizing  deoommisstoning.  decortamlnalton. 
rw:tamatton.  or  site  restoration  actMbee  under  parts  30.  40.  70.  7^  end  76  o«  this  chapter 

1 5.  Import  and  Export  licenses 

16.  Reciprocity -• r::iXI — 

17.  Master  materials  Hcenses  of  broad  scope  issued  to  Government  agendes 

18.  Department  of  Energy: 

A.  Certittoales  of  Compianoe - 

B.  Uranium  MM  Tailing  RadMion  Control  Ad  (UMTRCA)  activities •- 


AruHial 

1123 


6.700 

6.7M 
2.000 

t 

690 


•N/A 
•N/A 

72.900 
7.300 
'H/A 
•N/A 
•N/A 
«2N/A 

'N/A 

•N/A 

•N/A 

283.000 

'01.370.000 
1,058.000 


iSnlyevrfees  for  Iheee  materia  licenses  wM  be  cakaiated  and  asseseed  m  aooordance  with  §171.13  and  will  be  pi*kshed  m  the 


>Each 


^*fTcJSKL!^MSii!lmS^^  o»  uranium  from  uranium  ore.  A  Class  II  Hcenae  inckideesoluiton  rninln^^ 


'■^f^liiSlJSriSirili'Kffi  71  and  72  CertMicalee  of  Compiance.  and  spedal  reviews,  such  as  topteal  reports,  are  riot 


""^BiiSS?  m  this  category  are  not  assessed  an  annual  tee  because  they  are  dtarged  an  annual  fee  in  other  categories  while  they  are  »- 


:gis;rEi?rarsrii2d^^^  «-- 

"''JoTiSriScffiSSiSes  of  Compliance 
"Seei171.15(c|. 

'3N?iUi  tae  is  dwiged  for  this  category  because  the  ooet  of  the  general  Icense  rsgistratkm  program  wll  be  recovered  through  10  CFR 
part  170  tees. 


(e)  The  activities  comprising  the 
suichaige  are  as  follows: 

(1)  LLW  disposal  generic  activities: 

(2)  Activities  not  directly  attribuUble 
to  an  existing  NRC  licensee  or  clas8(es) 
of  licenses;  e.g..  international 
cooperative  safety  program  and 
international  safeguards  activities; 


support  for  the  Agreement  State 
program;  Site  Decommissioning 
Management  Plan  (SDMP)  activities; 
and 

(3)  Activities  not  currently  assessed 
licensing  and  inspection  fsM  tmder  10 
CFR  part  170  based  on  existing  law  or 
Commission  policy  {e.g.,  reviews  and 


inspections  of  nonprofit  educational 
institutions  and  reviews  for  Federal 
agencies;  activities  related  to 
decommissioning  and  reclamation;  and 
costs  that  would  not  be  collected  from 
small  entities  based  on  Commission 
policy  in  accordance  with  the 
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Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.). 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  June,  2002. 

For  the  Nuclear  Regulatory  Commission. 

lesse  L.  Punches. 

Chief  Financial  Officer. 

Note:  This  Appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  A  to  This  Final  Rule— Draft 
Regulatory  Flexibility  Analysis  for  the 
Amendments  to  10  CFR  Part  170 
(License  Fees)  and  10  CFR  Part  171 
(Annual  Fees) 

I.  Baclcground 

The  Regulatory  Flexibility  Act  (RFA).  as 
amended,  (5  U.S.C.  601  et  seq.]  requires  that 
agencies  consider  the  impact  of  their 
rulemakings  on  small  entities  and,  consistent 
with  applicable  statutes,  consider 
alternatives  to  minimize  these  impacts  on  the 
businesses,  organizations,  and  government 
jurisdictions  to  which  they  apply. 

The  NRC  has  established  standards  for 
determining  which  NRC  licensees  qualify  as 
small  entities  (10  CFR  2.810).  These  size 
standards  reflect  the  Small  Business 
Administration's  most  common  receipts- 
based  size  standards  and  include  a  size 
standard  for  business  concerns  that  are 
manufacturing  entities.  The  NRC  uses  the 
size  standards  to  reduce  the  impact  of  annual 
fees  on  small  entities  by  establishing  a 
licensee's  eligibility  to  qualify  for  a 
maximum  small  entity  fee.  The  small  entity 
fee  categories  in  §  171.16(c)  of  this  final  rule 
are  based  on  the  NRC's  size  standards. 

From  FY  1991  through  FY  2000.  the 
Omnibus  Budget  Reconciliation  Act  (OBRA- 
90),  as  amended,  required  that  the  NRC 
recover  approximately  100  percent  of  its 
budget  authority,  less  appropriations  from 
the  Nuclear  Waste  Fund,  by  assessing  license 
and  annual  fees.  The  FY  2001  Energy  and 
Water  Development  Appropriations  Act 
amended  OBRA-90  to  decrease  the  NRC's  fee 
recovery  amount  by  2  percent  per  year 
beginning  in  FY  2001,  until  the  fee  recovery 
amount  is  90  percent  in  FY  2005.  In  addition, 
for  FY  2002,  $36  million  has  been 
appropriated  from  the  General  Fund,  and 
therefore  not  subject  to  fee  recovery,  for 
activities  related  to  homeland  security.  The 
amount  to  be  recovered  for  FY  2002  is 
approximately  $479.5  million. 

OBRA-90  requires  that  the  schedule  of 
charges  established  by  rule  should  fairly  and 
equitably  allocate  the  total  amount  to  be 
recovered  from  the  NRC's  licensees  and  be 
assessed  under  the  principle  that  licensees 
who  require  the  greatest  expenditure  of 
agency  resources  pay  the  greatest  annual 
charges.  Since  FY  1991.  the  NRC  has 
complied  with  OBRA-90  by  issuing  a  final 
rule  that  amends  its  fee  regulations.  These 
final  rules  have  established  the  methodology 
used  by  NRC  in  identifying  and  determining 
the  fees  to  be  assessed  and  collected  in  any 
given  fiscal  year. 

In  FY  1995.  the  NRC  announced  that,  in 
order  to  stabilize  fees,  annual  fees  would  be 
adjusted  only  by  the  percentage  change  (plus 


or  minus)  in  NRC's  total  budget  authority, 
adjusted  for  changes  in  estimated  collections 
for  10  CFR  part  170  fees,  the  number  of 
licensees  paying  annual  fees,  and  as 
otherwise  needed  to  assure  the  billed 
amounts  resulted  in  the  required  collections. 
The  NRC  indicated  that  if  there  were  a 
substantial  change  in  the  total  NRC  budget 
authority  or  the  magnitude  of  the  budget 
allocated  to  a  specific  class  of  licenses,  the 
annual  fee  base  would  be  recalculated. 

In  FY  2001,  the  NRC  concluded  that  there 
had  been  significant  changes  in  the  allocation 
of  agency  resources  among  the  various 
classes  of  licenses  and  established 
rebaselined  annual  fees  for  FY  2001. 

Based  on  the  change  in  the  magnitude  of 
the  budget  to  be  recovered  through  fees,  the 
Commission  has  determined  that  it  is 
appropriate  to  rebaseline  its  part  171  annual 
fees  again  in  FY  2002.  Rebaselining  fees 
results  in  increased  annual  fees  for  a  majority 
of  the  categories  of  licenses,  and  decreased 
annual  fees  for  other  categories. 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA) 
is  intended  to  reduce  regulatory  burdens 
imposed  by  Federal  agencies  on  small 
businesses,  nonprofit  organizations,  and 
governmental  jurisdictions.  SBREFA  also 
provides  Congress  with  the  opportunity  to 
review  agency  rules  before  they  go  into  effect. 
Under  this  legislation,  the  NRC  annual  fee 
rule  is  considered  a  "major"  rul^and  must 
be  reviewed  by  Congress  and  the  Comptroller 
General  before  the  rule  becomes  effective. 
SBREFA  also  requires  that  an  agency  prepare 
a  guide  to  assist  small  entities  in  complying 
with  each  rule  for  which  a  final  regulatory 
flexibility  analysis  is  prepared.  This 
Regulatory  Flexibility  Analysis  (RFA)  and  the 
small  entity  compliance  guide  (Attachment 
1)  have  been  prepared  for  the  FY  2002  fee 
rule  as  required  by  law. 

n.  Impact  on  Small  Entities 

The  fee  rule  results  in  substantial  fees 
being  charged  to  those  individuals, 
organizations,  and  companies  that  are 
licensed  by  the  NRC,  including  those 
licensed  under  the  NRC  materials  program. 
The  comments  received  on  previous 
proposed  fee  rules  and  the  small  entity 
certifications  received  in  response  to 
previous  final  fee  rules  indicate  that  NRC 
licensees  qualifying  as  small  entities  under 
the  NRC's  size  standards  are  primarily 
materials  licensees.  Therefore,  this  analysis 
will  focus  on  the  economic  impact  of  the 
annual  fees  on  materials  licensees.  About  20 
percent  of  these  licensees  (approximately 
1,300  licensees  for  FY  2001)  have  requested 
small  entity  certification  in  the  past.  A  1993 
NRC  survey  of  its  materials  licensees 
indicated  that  about  25  percent  of  these 
licensees  could  qualify  as  small  entities 
under  the  NRC's  size  standards. 

The  commenters  on  previous  fee 
rulemakings  consistently  indicated  that  the 
following  results  would  occur  if  the  proposed 
annual  fees  were  not  modiHed: 

1.  Large  firms  would  gain  an  unfair 
competitive  advantage  over  small  entities. 
Commenters  noted  that  small  and  very  small 
companies  ("Mom  and  Pop"  operations) 
would  find  it  more  difRcult  to  absorb  the 


annual  fee  than  a  large  corporation  or  a  high- 
volume  type  of  operation.  In  competitive 
markets,  such  as  soils  testing,  annual  fees 
would  put  small  licensees  at  an  extreme 
competitive  disadvantage  with  their  much 
larger  competitors  because  the  proposed  fees 
would  be  the  same  for  a  two-person  licensee 
as  for  a  large  firm  with  thousands  of 
employees. 

2.  Some  firms  would  be  forced  to  cancel 
their  licenses.  A  licensee  with  receipts  of  less 
than  S500.000  per  year  stated  that  the 
proposed  rule  would,  in  effect,  force  it  to 
relinquish  its  soil  density  gauge  and  license, 
thereby  reducing  its  ability  to  do  its  work 
effectively.  Other  licensees,  especially  well- 
loggers,  noted  that  the  increased  fees  would 
force  small  businesses  to  get  rid  of  the 
materials  license  altogether.  Commenters 
stated  that  the  proposed  rule  would  result  in 
about  10  percent  of  the  well-logging  licensees 
terminating  their  licenses  immediately  and 
approximately  25  percent  terminating  their 
licenses  before  the  next  annual  assessment. 

3.  Some  companies  would  go  out  of 
business. 

4.  Some  companies  would  have  budget 
problems.  Many  medical  licensees  noted 
that,  along  with  reduced  reimbursements,  the 
proposed  increase  of  the  existing  fees  and  the 
introduction  of  additional  fees  would 
significantly  afi^ect  their  budgets.  Others 
noted  that,  in  view  of  the  cuts  by  Medicare 
and  other  third  party  carriers,  the  fees  would 
produce  a  hardship  and  some  facilities 
would  experience  a  great  deal  of  difficulty  in 
meeting  this  additional  burden. 

Approximately  3.000  license,  approval,    .  * 
and  registration  terminations  have  been 
requested  since  the  NRC  first  established 
annual  fees  for  materials  licenses.  Although 
some  of  these  terminations  were  requested 
because  the  license  was  no  longer  needed  or 
licenses  or  registrations  could  be  combined, 
indications  are  that  other  termination 
requests  were  due  to  the  economic  impact  of 
the  fees. 

To  alleviate  the  significant  impact  of  the 
annual  fees  on  a  substantial  number  of  small 
entities,  the  NRC  considered  the  following 
alternatives  in  accordance  with  the  RFA,  in 
developing  each  of  its  fee  rules  since  FY 
1991. 

1.  Base  fees  on  some  measure  of  the 
amount  of  radioactivity  possessed  by  the 
licensee  (e.g.,  number  of  sources). 

2.  Base  fees  on  the  frequency  of  use  of  the 
licensed  radioactive  material  (e.g.,  volume  of 
patients). 

3.  Base  fees  on  the  NRC  size  standards  for 
small  entities. 

The  NRC  has  reexamined  its  previous 
evaluations  of  these  alternatives  and 
continues  to  believe  that  establishment  of  a 
maximum  fee  for  small  entities  is  the  most 
appropriate  and  effective  option  for  reducing 
the  impact  of  its  fees  on  small  ofitities. 

ni.  Maximum  Fee 

The  RFA  and  its  implementing  guidance 
do  not  provide  specific  guidelines  on  what 
constitutes  a  significant  economic  impact  on 
a  small  entity;  therefore,  the  NRC  has  no 
benchmark  to  assist  it  in  determining  the 
amount  or  the  percent  of  gross  receipts  that 
should  l>e  charged  to  a  small  entity.  In 
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developing  the  maximum  small  entity  annual 
fee  in  FY  1991,  the  NRC  examined  its  10  CFR 
part  170  hcensing  and  Inspection  fees  and 
Agreement  State  fees  for  those  fee  categories 
which  were  expected  to  have  a  substantial 
number  of  small  entities.  Six  Agreement 
States.  Washington.  Texas,  Illinois.  Nebraska. 
New  York,  and  Utah,  were  used  as 
benchmarks  in  the  establishment  of  the 
maximum  small  entity  annual  fee  in  FY 
1991.  Because  small  entities  in  those 
Agreement  States  were  paying  the  fees,  the 
NRC  concluded  that  these  fees  did  not  have 
a  significant  impact  on  a  substantial  number 
of  small  entities.  Therefore,  those  fees  were 
considered  a  useful  benchmark  m 
establishing  the  NRC  maximum  small  entity 
annual  fee. 

The  NRC  maximum  small  entity  fee  was 
established  as  an  annual  fee  only.  In  addition 
to  the  annual  fee.  NRC  small  entity  licensees 
were  required  to  pay  amendment,  renewal 
and  inspection  fees.  In  setting  the  small    ^ 
entity  annual  fee,  NRC  ensured  that  the  total 
amount  small  entities  paid  annually  would 
not  exceed  the  maximum  paid  in  the  six 
benchmark  Agreement  States. 

Of  the  six  benchmark  stales,  the  maiiximum 
Agreement  State  fee  of  $3,800  in  Washington 
was  used  as  the  ceiling  for  the  total  fees. 
Thus  the  NRC's  small  entity  fee  was 
developed  to  ensure  that  the  total  fees  paid 
by  NRC  small  entities  would  not  exceed 
$3,800.  Given  the  NRCs  FY  1991  fee 
structure  for  inspections,  amendments,  and 
renewals,  a  small  entity  annual  fee 
established  at  $1,800  allowed  the  total  fee 
(small  entity  annual  fee  plus  yearly  average 
for  inspections,  amendments  and  renewal 
fees)  for  all  categories  to  fall  under  the  $3,800 
ceiling. 

In  FY  1992.  the  NRC  introduced  a  second, 
lower  tier  to  the  small  entity  fee  in  response 
to  concerns  that  the  $1,800  fee,  when  added 
to  the  license  and  inspection  fees,  still 
imposed  a  significant  impact  on  small 
entities  with  relatively  low  gross  annual 
receipts.  For  purposes  of  the  annual  fee,  each 
small  entity  size  standard  was  divided  into 
an  upper  and  lower  tier.  Small  entity 
licensees  in  the  upper  tier  continued  to  pay 
an  annual  fee  of  $1,800  while  those  in  the 
lower  tier  paid  an  annual  fee  of  $400. 

Based  on  the  changes  that  had  occurred 
since  FY  1991,  the  NRC  re-analyzed  its 
maximum  small  entity  annual  fees  in  FY 
2000,  and  determined  that  the  small  entity 
fees  should  be  increased  by  25  percent  to 
reflect  the  increase  in  the  average  fees  paid 
by  other  materials  licensees  since  FY  1991  as 
well  as  changes  in  the  fee  structure  for 
materials  licensees.  The  structure  of  the  foes 
that  NRC  charged  to  its  materials  licensees 
changed  during  the  period  between  1991  and 

1999.  Costs  for  materials  license  inspections, 
renewals,  and  amendments,  which  were 
previously  recovered  through  part  170  fees 
for  services,  are  now  included  in  the  part  171 
aimual  fees  assessed  to  materials  licensees. 
As  a  result,  the  maximum  small  entity  annual 
fee  increased  from  $1,800  to  $2,300  in  FY 

2000.  By  increasing  the  maximum  annual  fee 
for  small  entities  from  $1,800  to  $2,300.  the 
annual  fee  for  many  small  entities  was 
reduced  while  at  the  same  time  materials 
licensees,  including  small  entities,  would 


pay  for  most  of  the  costs  attributable  to  them 
The  costs  not  recovered  from  small  entities 
are  allocated  to  other  materials  licensees  and 
to  power  reactors. 

While  reducing  the  impact  on  many  small 
entities,  the  NRC  determined  that  the 
maximum  annual  fee  of  $2,300  for  small 
entities  may  continue  to  have  a  significant 
impact  on  materials  licensees  with  annual 
gross  receipts  in  the  thousands  of  dollars 
range.  Therefore,  the  NRC  continued  to 
provide  a  lower-tier  small  entity  annual  fee 
for  small  entities  with  relatively  low  gross 
annual  receipts,  and  for  manufacturing 
concerns  and  educational  institutions  not 
State  or  publicly  supported,  with  less  than  35 
employees.  The  NRC  also  increased  the  lower 
tier  small  entity  fee  by  the  same  percenUge 
increase  to  the  maximum  small  entity  aimual 
fee.  This  25  percent  increase  resulted  in  the 
lower  tier  small  entity  fee  increasing  from 
$400  to  $500  in  FY  2000. 

Unlike  the  aimual  fees  assessed  to  other 
licensees,  the  small  entity  fees  are  not 
designed  to  recover  the  agency  costs 
associated  with  particular  licensees;  rather, 
they  are  designed  to  provide  some  fee  relief 
for  qualifying  small  entity  licensees  while  at 
the  same  time  recovering  from  those 
licensees  some  of  the  agency's  costs  for 
activities  that  benefit  them.  The  costs  not 
recovered  from  small  entities  must  be 
recovered  frt)m  other  licensees.  The  current 
small  entity  fees  of  $500  and  $2,300  provide 
considerable  relief  to  many  small  entities. 

As  stated  in  the  Fy  2001  Regulatory 
Flexibility  Analysis,  (66  FR  32452;  June  14, 
2001),  the  NRC  will  re-examine  the  small 
entity  fees  every  two  years,  in  the  same  years 
in  which  it  conducts  the  biennial  review  of 
fees  as  required  by  the  CFO  Act.  instead  of 
each  year  that  annual  fees  are  rebaselined  as 
indicated  in  the  FY  2000  fee  rule  (65  FH 
36946;  June  12,  2000).  Therefore,  the  FY  2002 
small  entity  annual  foe  will  remain  at  $2,300, 
and  the  lower  tier  small  entity  annual  fee 
will  remain  at  $500.  The  NRC  plans  to  re- 
examine the  small  entity  foes  in  FY  2003. 

IV.  Summary 

The  NRC  has  determined  that  the  10  CFR 
part  171  annual  fees  significantly  impact  a 
substantial  number  of  small  entities.  A 
maximum  fee  for  small  entities  strikes  a 
balance  between  the  requirement  to  recover 
96  percent  of  the  NRC  budget  and  the 
requirement  to  consider  means  of  reducing 
the  impact  of  the  fee  on  small  entities.  On  the 
basis  of  its  regulatory  flexibility  analysis,  the 
NRC  concludes  that  a  maximum  annual  fee 
of  $2,300  for  small  entities  and  a  lower-tier 
small  entity  annual  fee  of  $500  for  small 
businesses  and  not-for-profit  organizations 
with  gross  annual  receipts  of  less  than 
$350,000,  small  governmental  jurisdictions 
with  a  population  of  less  than  20,000.  small 
manufacturing  entities  that  have  less  than  35 
employees,  and  educational  institutions  that 
are  not  State  or  publicly  supported  and  have 
less  than  35  employees  reduces  the  impact 
on  small  entities.  At  the  same  time,  these 
reduced  annual  fees  are  consistent  with  the 
objectives  of  OBRA-90.  Thus,  the  fees  for 
small  entities  maintain  a  balance  between  the 
objectives  of  OBRA-90  and  the  RFA. 
Therefore,  the  analysis  and  conclusions 


established  in  the  FY  2001  fee  rule  remain 
valid  for  FY  2002. 

Attachment  1  to  Appendix  A 

U.S.  Nuclear  Regulatory  Comminion,  Small 
Entity  Compliance  <;uide.  Fiscal  Year  2002 

Contents 

Introduction 

NRC  Definition  of  Small  Entity 

NRC  Small  Entity  Fees 

Instructions  for  Completing  NRC  Form  526 

Introduction 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA) 
requires  all  Federal  agencies  to  prepare  a 
written  guide  for  each  "major"  final  rule  as 
defined  by  the  Act.  The  NRC's  fee  rule, 
published  annually  to  comply  with  the 
Omnibus  Budget  Reconciliation  Act  of  1990 
(OBRA-90).  as  amended,  is  considered  a 
"major"  rule  under  SBREFA.  Therefore,  in 
compliance  with  the  law,  this  guide  has  been 
prepared  to  assist  NRC  material  licensees  in 
complying  with  the  FY  2002  fee  rule. 

Licensees  may  use  this  guide  to  determine 
whether  they  qualify  as  a  small  entity  under 
NRC  regulations  and  are  eligible  to  pay 
reduced  FY  2002  annual  fees  assessed  under 
10  CFR  part  171.  The  NRC  has  established 
two  tiers  of  separate  annual  fees  for  those 
materials  licensees  who  qualify  as  small 
entities  under  NRC's  size  standards. 

Licensees  who  meet  NRC's  size  standards 
for  a  small  entity  must  submit  a  completed 
NRC  Form  526  "Certification  of  Small  Entity 
Status  for  the  Purposes  of  Annual  Fees 
Imposed  Under  10  CFR  part  171"  to  qualify 
for  the  reduced  annual  fee.  This  form  can  be 
accessed  on  the  NRC's  Web  site  at  http:// 
www.  nrc.gov.  The  form  can  then  be  Accessed 
by  selecting  "License  Fees"  and  under 
"Forms"  selecting  NRC  Form  526.  For 
licensees  who  cannot  access  the  NRC's  Web 
site,  NRC  Form  526  may  be  obtained  through 
the  local  point  of  contact  listed  in  the  NRC's 
"Materials  Annual  Fee  Billing  Handbook," 
NUREG/BR-0238.  which  is  enclosed  with 
each  annual  fee  billing.  Alternatively,  the 
form  may  be  obtained  by  calling  the  fee  staff 
at  301-415-7554,  or  by  e-mailing  the  fee  staff 
at  fees®nrc.gov.  "The  completed  form,  the 
appropriate  small  entity  fee,  and  the  payment 
copy  of  the  invoice  should  be  mailed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
License  Fee  and  Accounts  Receivable 
Branch,  to  the  address  indicated  on  the 
invoice.  Failure  to  file  the  NRC  small  entity 
certification  Form  526  in  a  timely  manner 
may  result  in  the  denial  of  any  refund  that 
might  otherwise  be  due. 

NRC  Definition  of  Small  Entity 

The  NRC  has  defined  a  small  entity  for 
purposes  of  compliance  with  its  regulations 
(10  CFR  2.810)  as  follows: 

1.  Small  business — a  for-profit  concern  that 
provides  a  service  or  a  concern  not  engaged 
in  manufacturing  with  average  gross  receipts 
of  $5  million  or  less  over  its  last  3  completed 
fiscal  yeara; 

2.  Manufacturing  industry— a 
manufacturing  concern  with  an  average 
number  of  500  or  fewer  employees  based 
upon  employment  during  each  pay  period  for 
the  preceding  12  calendar  months; 
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3.  Small  organizations — a  not-for-profit 
oi^ganization  which  is  independently  owned  . 
and  operated  and  has  annual  gross  receipts 
of  $5  million  or  less; 

4.  Small  governmental  jurisdiction — a 
government  of  a  city,  county,  town, 
township,  village,  school  district  or  special 
district  with  a  population  of  less  than  50,000; 

5.  Small  educational  institution — an 
educational  institution  supported  by  a 
qualifying  small  governmental  jurisdiction, 
or  one  that  is  not  state  or  publicly  supported 
and  has  500  or  fewer  employees.* 

To  further  assist  licensees  in  determining 
if  they  qualify  as  a  small  entity,  we  are 
providing  the  following  guidelines,  which 
are  based  ort  the  Small  Business 
Administration's  regulations  (13  CFR  part 
121). 

1.  A  small  business  concern  is  an 
independently  owned  and  operated  entity 
which  is  not  considered  dominant  in  its  field 
of  operations. 

2.  The  number  of  employees  means  the 
total  number  of  employees  in  the  parent 
company,  any  subsidiaries  and/or  affiliates, 
including  both  foreign  and  domestic 
locations  (i.e.,  not  solely  the  number  of 
employees  working  for  the  licensee  or 
conducting  NRC  licensed  activities  for  the 
company). 

3.  Gross  annual  receipts  includes  all 
revenue  received  or  accrued  from  any  source, 
including  receipts  of  the  parent  company  and 
any  subsidiaries  and/or  affiliates,  and 
account  for  both  foreign  and  domestic 
locations.  Receipts  include  all  revenues  bom 
sales  of  products  and  services,  interest,  rent, 
fees,  and  commissions,  &Y>m  whatever 
sources  derived  (i.e.,  not  solely  receipts  from 
NRC  licensed  activities). 

4.  A  licensee  who  is  a  subsidiary  of  a  large 
entity  does  not  qualify  as  a  small  entity. 

NRC  Small  Entity  Fees 

In  10  CFR  171.16  (c),  the  NRC  has 
established  two  tiers  of  small  entity  fees  for 
licensees  that  qualify  under  the  NRC's  size 
standards.  The  fees  are  as  follows: 


Maximum 

.  •     . 

annual 

fee  per 

licensed 

category 

Small  business  not  engaged  in 

manufacturing  and  small  not- 

for-profit  organizations  (gross 

annual  receipts): 

$350,000  to  $5  million 

$2,300 

Less  than  $350,000 

500 

Manufacturing  entities  that 

have  an  average  of  500  em- 

ployees or  less: 

35  to  500  employees 

2,300 

Less  than  35  employees  ... 

500 

Maximum 

annual 

fee  per 

licensed 

category 

Small  govemmental  jurisdic- 

tions (including  publicly  sup- 

ported educational  institu- 

tions) (population): 

20,000  to  50,000  

2,300 

Less  than  20,000 

500 

Educational  institutions  that  are 

not  State  or  publidy  sup- 

ported, and  have  500  em- 

ployees or  less: 

35  to  500  employees 

2.300 

Less  than  35  employees  ... 

500 

'  An  educational  institution  referred  to  in  the  size 
standards  is  an  entity  whose  primary  function  is 
education,  whose  programs  are  accredited  by  a 
nStionaUy  recognized  accrediting  agency  or 
association,  who  is  legally  authorized  to  provide  a 
program  of  organized  instruction  or  study,  who 
provides  an  educational  program  for  which  it 
awards  academic  degrees,  and  whose  educational 
programs  are  available  to  the  public. 


To  pay  a  reduced  annual  fee,  a  licensee 
must  use  NRC  Form  526.  Licensees  can 
access  this  form  on  the  NRC's  Web  site  at 
http://www.nrc.gov.  The  form  can  then  be 
accessed  by  selecting  "License  Fees"  and 
under  "Forms"  selecting  NRC  Form  526. 
Those  licensees  that  qualify  as  a  "small 
entity"  under  the  NRC  size  standards  at  10 
CFR  Part  2.810  can  complete  the  form  in 
accordance  with  the  instructions  provided, 
and  submit  the  completed  form  and  the 
appropriate  payment  to  the  address  provided 
on  the  invoice.  For  licensees  who  cannot 
access  the  NRC's  Web  site,  NRC  Form  526 
may  be  obtained  through  the  local  point  of 
contact  listed  in  the  NRC's  "Materials 
Annual  Fee  Billing  Handbook,"  NUREG/BR- 
0238,  which  is  enclosed  with  each  annual  fee 
invoice.  Alternatively,  licensees  may  obtain 
the  form  by  calling  the  foe  staff  at  301-415- 
7544,  or  by  e-mailing  us  at  fees&nrc.gov. 

Instructions  for  Completing  NRC  Small 
Entity  Form  526 

1.  File  a  separate  NRC  Form  526  for  each 
annual  fee  invoice  received. 

2.  Complete  all  items  on  NRC  Form  526  as 
follows: 

a.  The  license  number  and  invoice  number 
must  be  entered  exactly  as  they  appear  on  the 
annual  fee  invoice. 

b.  The  Standard  Industrial  Classification 
(SIC)  Code  must  be  entered  if  known. 

c.  The  licensee's  name  and  address  must  be 
entered  as  they  appear  on  the  invoice.  Name 
and/or  address  changes  for  billing  purposes 
must  be  annotated  on  the  invoice.  Correcting 
the  name  and/or  address  on  NRC  Form  526,  • 
or  on  the  invoice  does  not  constitute  a 
request  to  amend  the  license.  Any  request  to 
amend  a  license  is  to  be  submitted  to  the 
respective  licensing  staffs  in  the  NRC 
Regional  or  Headquarters  Offices. 

d.  Check  the  appropriate  size  standard  for 
which  the  licensee  qualifies  as  a  small  entity. 
Check  only  one  box.  Note  the  following: 

(1)  A  licensee  who  is  a  subsidiary  of  a  large 
entity  does  not  qualify  as  a  small  entity. 

(2)  The  size  standards  apply  to  the 
licensee,  including  all  parent  companies  and 
affiliates — not  the  individual  authorized 
users  listed  in  the  license  or  the  particular 
segment  of  the  oi;ganization  that  uses 
litensed  material. 

(3)  Gross  annual  receipts  means  all  revenue 
in  whatever  form  received  or  accrued  from 
whatever  sources  — not  solely  receipts  from 


licensed  activities.  There  are  limited 
exceptions  as  set  forth  at  13  CFR  121.104. 
These  are:  the  term  receipts  excludes  net 
capital  gains  or  losses;  taxes  collected  for  and 
remitted  to  a  taxing  authority  if  included  in 
gross  or'total  income;  proceeds  from  the 
transactions  between  a  concern  and  its 
domestic  or  foreign  affiliates  (if  also  excluded 
from  gross  or  total  income  on  a  consolidated 
return  filed  with  the  IRS);  and  amounts 
collected  for  another  entity  by  a  travel  agent, 
real  estate  agent,  advertising  agent,  or 
conference  management  service  provider. 

(4)  The  owner  of  the  entity,  or  an  official 
empowered  to  act  on  behalf  of  the  entity, 
must  sign  and  date  the  small  entity 
certification. 

The  NRC  sends  invoices  to  its  licensees  for 
the  full  annual  fee,  even  though  some  entities 
qualify  for  reduced  fees  as  a  small  entity. 
Licensees  who  qualify  as  a  small  entity  and 
file  NRC  Form  526,  which  certifies  eligibility 
for  small  entity  fees,  may  pay  the  reduced 
fee,  which  for  a  full  year  is  either  $2,300  or 
$500  depending  on  Uie  size  of  the  entity,  for 
each  fee  category  shown  on  the  invoice. 
Licensees  granted  a  license  during  the  first 
six  months  of  the  fiscal  year,  and  licensees 
who  file  for  termination  or  for  a  possession 
only  license  and  permanently  cease  licensed 
activities  during  the  first  six  months  of  the 
fiscal  year,  pay  only  50  percent  of  the  aimual 
foe  for  that  year.  Such  an  invoice  states  the 
"Amount  Billed  Represents  50%  Proration." 
This  means  the  amount  due  from  a  small 
.entity  is  not  the  prorated  amount  shown  on 
the  invoice,  but  rather  one-half  of  the 
maximum  annual  fee  shown  on  NRC  Form 
526  for  the  size  standard  under  which  the 
licensee  qualifies,  resulting  in  a  fee  of  either 
$1150  or  $250  for  each  fee  category  billed, 
instead  of  the  full  small  entity  annual  fee  of 
$2,300  or  $500. 

A  new  small  entity  form  (NRC  Form  526) 
must  be  filed  with  the  NRC  each  fiscal  year 
to  qualify  for  reduced  foes  in  that  year. 
Because  a  licensee's  "size,"  or  the  size 
standards,  may  change  from  year  to  year,  the 
invoice  reflects  the  full  fee  and  a  new  Form 
526  must  be  completed  and  returned  in  order 
for  the  foe  to  be  reduced  to  the  small  entify 
foe  amount.  Licensees  will  not  be  issued  a 
new  invoice  for  the  reduced  amount.  The 
completed  NRC  Form  526,  the  payment  of 
the.appropriate  small  entity  fee,  and  the 
"Payment  Copy  "  of  the  invoice  should  be 
mailed  to  the  U.  S.  Nuclear  Regulatory 
Commission,  License  Fee  and  Accounts 
Receivable  Branch  at  the  address  indicated 
on  the  invoice. 

If  you  have  questions  regarding  the  NRC's 
annual  foes,  please  call  the  license  fee  staff 
at  301-415-7554,  e-mail  the  fee  staff  at 
fees@nrc.gov,  or  write  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555,  Attention:  Office  of  the  Chief 
Financial  Officer. 

False  certification  of  small  entify  status 
could  result  in  civil  sanctions  being  imposed 
by  the  NRC  under  the  Program  Fraud  Civil 
Remedies  Act,  31  U.S.C.  3801  et  seq.  NRC's 
implementing  regulations  are  found  at  10 
CFR  part  13. 

[FR  Doc.  02-15591  Filed  6-21-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122  and  460 

[FRL-7217-1] 
RIN2040-AO42 

Effluent  Limitation  QuMallnaa  and  New 
Source  Parformanoe  Standarda  forthe 
Construction  and  Devaloproent 
Category:  Proposed  Rule 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnOM;  Proposed  rule. 

summary:  EPA  is  proposing  a  range  of 
options  to  address  storm  water 
discharges  from  construction  sites.  As 
one  option,  EPA  is  proposing 
technology-based  effluent  limitation 
guidelines  and  standards  (ELGs)  for 
storm  water  discharges  from 
construction  sites  required  to  obtain 
National  Pollutant  Discharge 
Elimination  System  (^4PDES)  permits. 
As  another  option.  EJPA  is  proposing  not 
to  establish  ELGs  for  storm  water 
discharges  &Y)m  those  sites,  but  to  allow 
technology-based  permit  requirements 
to  continue  to  be  established  based 
upon  the  best  professional  judgment  of 
the  permit  authority  A  third  option 
would  establish  inspection  and 
certification  requirements  that  would  be 
incorporated  into  the  storm  water 
permits  issued  by  EPA  and  States,  with 
other  permit  requirements  based  on  the 
best  professional  judgment  of  the  permit 
authority.  This  proposal,  if 
implemented,  is  expected  to 
significantly  reduce  the  amoimt  of 
sediment  discharged  from  construction 
sites.  The  deposition  of  sediment  from 
construction  site  runoff  has  contributed 
to  the  loss  of  capacity  in  small  streams, 
lakes,  and  reservoirs,  leading  to  the 
necessity  for  mitigation  efforts  such  as 
dredging  or  replacement.  Today's 
document  also  requests  comment  and 
information  on  several  variations  on 
these  options  and  several  other 
significant  aspects  of  the  proposal,  such 
as  technologies,  costs,  and  economics. 
DATES:  EPA  must  receive  comments  on 
the  proposal  by  October  22.  2002.  EPA 
will  conduct  public  meetings  for  this 
proposed  rule  on  July  9.  2002:  July  23. 
2002;  July  30,  2002  and  additional  dates 
to  be  announced  later. 
A00MESSE8:  Submit  written  comments 
to:  Comment  Clerk,  Water  Docket 
(4101),  US  EPA,  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460.  (See 
next  paragraph  regarding  addresses  for 
hand  deliveries.)  Please  refer  to  Docket 
No.  W-02-06.  EPA  requests  an  original 
and  three  copies  of  your  comments  and 


enclosures  (including  references). 
Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addressed, 
stamped  envelope.  No  facsimiles  (faxes) 
will  be  accepted.  Comments  may  also  be 
sent  via  e-mail  to  ow-docket&epa.gov. 
For  additional  information  on  how  to 
submit  electronic  comments  see 
"SUPPLEMENTARY  MFORMATKM,  How  to 
Submit  Comments." 

EPA  will  be  holding  public  meetings 
on  today's  proposal  on  five  separate 
dates.  The  first  three  meetings  are  listed 
below:  EPA  will  announce  the 
remaining  meetings  in  a  subsequent 
Federal  Regialer  document  and  on  its 
website  at  http://www.epa.gov/ 
waterscience/guide/construction/.  No 
registration  is  required  for  these 
meetings.  Seating  will  be  provided  on  a 
first-come,  first-served  basis. 

•  Tuesday,  July  9.  2002.  9  a.m.-noon, 
Hyatt  Regency  Hotel— San  Francisco 
Airport,  1333  Bayshore  Highway, 
Burlingame,  CA,  Phone  650-347- 
1234. 

•  Tuesday,  Jtdy  23,  2002,  9  a.m.-noon, 
Wyndham  Garden  Hotels-Dallas  Park 
Central,  8051  LBJ  Freeway  (1-635). 
DaUas.  TX.  Phone  972-680-3000. 

•  Tuesday,  July  30,  2002,  9  a.m.^ioon. 
Holiday  Inn  Chicago— Elmhurst,  624 
N.  York  Rd.,  Elmhurst,  IL,  Phone  630- 
279-1100. 

Meeting  Access:  If  you  need  special 
acconunodations  at  this  meeting, 
including  wheelchair  access,  you 
should  contact  the  Eastern  Research 
Group  Conference  Registration  Line  at 
781-674-7374,  at  least  five  business 
days  before  the  meeting  so  that 
appropriate  arrangements  can  be  made. 
See  "Public  Meeting  Information" 
below  for  additional  meeting  details. 

EPA  established  the  public  record  for 
this  proposed  rulemaking  under  docket 
number  W-02-06.  The  record  is 
currently  located  in  the  Water  Docket. 
Room  EB  57.  Waterside  Mall,  401  M 
Street,  SW..  Washington,  DC.  The  record 
is  available  for  inspection  from  9  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  For  access  to 
the  docket  materials,  call  202-260-3027 
to  schedule  an  appointment.  You  may 
have  to  pay  a  reasonable  fee  for  copying. 
Please  note  that  several  of  the  support 
documents  are  available  at  no  charge  on 
EPA's  website:  see  "Supporting 
Documentation"  below.  The  Water 
Docket  will  be  moving  to  a  new  office 
location  in  August  2002.  For  hand 
deliveries  of  comments  throiigh  August, 
submit  to  the  above  address.  Please  call 
the  above  number  for  details  on  the  new 
location. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  concerning 
today's  proposed  rule,  contact  Mr.  Jesse 
Pritts  at  202-566-1038  or  Mr.  Eric 
Strassler  at  202-566-1026.  For 
economic  information  contact  Mr. 
George  Denning  at  202-566-1067. 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  include: 


Category 


Industry 


Examples  of  regu- 
lated entities 


Nortti  Amer- 
ican Indus- 
try Classi- 
fication Sy»' 
tem 
(NAICS) 
code 


Cortstruction  site  operators  dis- 
turbing 1  or  more  acres  of  land 
and  performing  the  following  ac- 
tivities: 


Building.  Devel- 
oping and  Gen- 
eral Contracting. 

Heavy  Construction 


233 


234 


EPA  does  not  intend  the  preceding  table 
to  be  exhaustive,  but  provides  it  as  a 
guide  for  readers  regajding  entities 
likely  to  be  regulated  by  this  action. 
'This  table  lists  the  types  of  entities  that 
EPA  is  now  aware  could  potentially  be 
regiUated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  coiild  also 
be  regulated.  To  determine  whether 
your  facility  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  §450.10  of 
today's  proposed  rule  and  the  definition 
of  "construction  activity"  and  "small 
construction  activity"  in  existing  EPA 
regulations  at  40  CFR  122.26(b)(14)(x) 
and  122.26(b)(15).  respectively.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  one  of  the 
persons  listed  for  technical  information 
in  the  preceding  FOR  FURTHER 
WFORMATION  CONTACT  section. 

How  To  Submit  Comments 

The  public  may  submit  comments  in 
written  or  electronic  form.  (See  the 
AD0RES8ES  section  above.)  Electronic 
comments  must  be  identified  by  the 
docket  number  W-02-06  and  must  be 
submitted  as  a  WordPerfect,  MS  Word 
or  ASCn  text  file,  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  EPA  requests  that  any 
graphics  included  in  electronic 
comments  also  be  provided  in  hard- 
copy  form.  EPA  also  will  accept 
comments  and  data  on  disks  in  the 
aforementioned  file  formats.  Electronic 
comments  received  on  this  notice  may 
be  filed  online  at  many  Federal 
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Depository  Libraries.  No  confidential 
business  information  (CBI)  should  be 
sent  by  e-mail. 

Public  Meeting  Information 

See  the  ADDRESSES  section  of  this 
docimient  for  dates  and  locations  of 
public  meetings.  During  the  meetings, 
EPA  will  present  infonnation  on  the 
applicability  of  the  proposed  regulation, 
the  technology  options  selected  as  the 
basis  for  the  proposed  limitations  and 
standards,  and  the  compliance  costs  and 
pollutant  reductions.  EPA  will  also 
allow  time  for  questions  and  answers 
during  these  sessions.  These  meetings 
are  not  public  hearings  for  the  purpose 
of  obtaining  comment  on  the  proposal. 
EPA  will  not  generate  a  transcript  of  the 
meetings.  The  public  may  submit 
comments  in  writing  or  electronically  as 
described  above. 

Supporting  Documentation 

Several  key  dociunents  support  the 
proposed  regulations: 

1.  "Development  Docimient  for 
Proposed  Effluent  Guidelines  and 
Standards  for  the  Construction  and 
Development  Category,"  EPA-821-R- 
02-007.  ("Development  Document") 
This  docuitient  presents  EPA's 
methodology  and  technical  conclusions 
concerning  the  C&D  category. 

2.  "Economic  Analysis  of  Proposed 
Effluent  Guidelines  and  Standards  for  - 
the  Construction  and  Development 
Category,"  EPA-EPA-821-R-02-O08. 
("Economic  Analysis")  This  docimient 
presents  the  methodology  employed  to 
assess  economic  and  environmental 
impacts  of  the  proposed  rule  and  the 
results  of  the  analysis. 

3.  "Environmental  Assessment  for 
Proposed  Effluent  Guidelines  and 
Standards  for  the  Construction  and 
Development  Category,"  EPA-EPA- 
821-R-02-009.  ("Environmental 
Assessment") 

'  Major  supporting  dociunents  are 
available  in  hard  copy  frtim  the  National 
Service  Center  for  Environmental 
Publications  (NSCEP).  U.S.  EPA/NSCEP, 
P.O.  Box  42419,  Cincinnati,  Ohio,  USA 
45242-2419,  telephone  800-490-9198, 
http://www.epa.gov/ncepihom/.  You 
can  obtain  electronic  copies  of  this 
preamble  and  proposed  rule  as  well  as 
the  technical  and  economic  support 
documents  for  today's  proposal  at  EPA's 
website  for  the  C&D  rule,  http:// 
www.epa.gov/water8cience/guide/      " 
construction. 

,  Overview 

The  preamble  describes  the  terms, 
acronyms,  and  abbreviations  used  in 
this  notice;  the  background  documents 
that  support  these  proposed  regulations: 


the  legal  authority  of  these  rules:  a 
summary  of  the  proposal:  background 
information;  land  the  technical  and 
economic  methodologies  used  by  the 
Agency  to  develop  these  regulations. 
This  preamble  also  solicits  comment 
and  data  on  specific  areas  of  interest. 

Table  of  Contents 

I.  Legal  Authority 

II.  Purpose  &  Summary  of  Proposed  Rule 

III.  Background 

A.  Clean  Water  Act 

B.  NPDES  Storm  Water  Permit  Program 
1.  Storm  Water  Permits  for  Construction: 

General  and  Individual 

a.  General  Permits 

b.  EPA  Construction  General  Permit 

c.  State  Construction  General  Permits 

d.  Individual  Permits 

€.  Municipal  Storm  Water  Permits  and 
Local  Government  Regulation  of 
Construction  Activity 

a.  NPDES  Requirements 

b.  EPA  Guidance  to  Municipalities 

C.  Other  State  and  Local  Storm  Water 
Requirements 

D.  Effluent  Guidelines  and  Standards 
Program 

1.  Best  Practicable  Control  Technology 
Currently  Available  (BPT) 

2.  Best  Available  Technology  Economically 
Achievable  (BAT) 

3.  Best  Conventional  Pollutant  Control 
Technology  (BCT) 

4.  New  Soiuce  Performance  Standards 
(NSPS) 

5.  Pretreatment  Standards 

6.  Effluent  Guidelines  Plan  and  Consent 

E.  Pollution  Prevention  Act 

IV.  Scope  of  Proposal 

V.  Summary  of  Data  Collection  Activities 

A.  Existing  Data  Sources 

B.  Storm  Water  Discharge  Sampling  and 
Site  Visits 

C.  Industry-Supplied  Data 

D.  Summary  of  Public  Participation 

VI.  Industry  Profile 

A.  Affected  Industry  Sectors 

B.  Construction  and  Development 
Activities  Affecting  Water  Quality 

1.  Planning  and  Site  Design 

2.  Clearing,  Excavating  and  Grading 

3.  Erosion  and  Sediment  Control 

4 .  Control  of  Other  Pollutants 

5.  Final  Stabilization  and  Long-Term  Storm 
Water  Management 

VII.  Storm  Water  Discharge  Characteristics 

VIII.  Description  of  Available  Technologies 

A.  Introduction 

B.  Erosion  and  Sediment  Controls  and 
Other  Site  Management  Practices 

1.  Goals 

2.  Major  Categories  of  Best  Management 
Practices 

C.  Long-Term  Storm  Water  Management 
Control 

1.  Goals 

2.  Major  Categories  of  Best  Management 
Practices 

IX.  Development  of  Effluent  Limitation 

Guidelines  and  Standards 
A.  Industry  Subcategorization 
1.  Subcategorization  by  Site  Size 


2.  Subcategorization  by  Industry 

3.  Subcategorization  by  Builder/Developer 
Size 

4.  Subcategorization  Based  on  Hydrology, 
Soil  Loss  Potential  or  Other  Geographic 
Factors 

5.  Subcategorization  Based  on  Past  Land 
Use 

B.  Regulatory  Options  Considered 

1.  Overview  of  Regulatory  Options:  Erosion 
and  Sediment  Controls  and  Other 
Temporary  BMPs 

2.  Overview  of  Regulatory  Options: 
Certification  and  Inspection 

3.  Overview  of  Regulatory  Options: 
Continued  Reliance  on  State  and  Local 
ESC  Programs 

4.  Overview  of  Regulatory  Options 
Considered:  Long-term  Storm  Water 
Management 

X.  Determination  of  Best  Practicable  Control 

Technology  Currently  Available  (BPT). 
Best  Conventional  Pollutant  Control 
Technology  (BCT),  Best  Available 
Technology  Economically  Achievable 
(BAT),  and  New  Source  Performance 
Standards  (NSPS) 

A.  Rationale  for  Selected  BPT  Option 

B.  BCT  Determination 

1.  July  9, 1986  BCT  Methodology 

2.  Consideration  of  BCT  Option 

C.  BAT  and  NSPS 

D.  Summary  of  Provisions  in  Today's 
Proposed  Rule 

1.  General  Provisions  and  SWPPP 
Preparation 

2.  Design  and  Installation  of  Erosion  and 
Sediment  Controls 

3.  Inspection  and  Certification  Provisions 

4.  Maintenance 

XI.  Methodology  for  Estimating  Costs 

A.  Costs  to  the  Construction  and 
Development  Category 

B.  Costs  to  Permit  Authorities 

Xn.  Economic  Impact  and  Social  Cost 
Analysis 

A.  Introduction 

B.  Description  of  Economic  Activity 

C.  Method  for  Estimating  Economic 
Impacts 

1.  Model  Project  Analysis 

2.  Model  Firm  Analysis 

3.  Housing  Market  Impacts 

4.  Impacts  on  the  National  Economy 

D.  Results 

1.  Firm-Level  Impacts 

2.  Impacts  on  Governments 

3.  Community-Level  Impacts 

4.  Foreign  Trade  Impacts 

5.  Impacts  on  New  Facilities 

6.  Social  Costs 

7.  Small  Business  Impacts 

XIII.  Cost-Effectiveness  Analysis 

XIV.  Non-Water  Quality  Environmental 
Impacts 

A.  Air  Pollution 

B.  Solid  Waste 

C.  Energy  Usage 

D.  By-Products  from  BMPs 

XV.  Environmental  Assessment 

A.  Introduction 

B.  Methodology  for  Estimating 
Environmental  Impacts  and  Pollutant 
Reductions 

C.  Potential  Loading  Reductions  of 
Proposed  Options 


42646 


Federal  Register /Vol.  67.  No.  121 /Monday.  June  24.  2002  /  Proposed  Rules 


XVI.  BeneHt  Analysis 

A.  Benefits  Categories  Estimatad 

B.  Quantiflcation  of  Beirafits 

XVII.  Benefit-Cost  Comparison 

XVIII.  Regulatory  Implementation 

A.  Compliance  Dates 

B.  Relationship  of  Effluent  Guidelines  to 
NPDES  Permits 

C.  Upset  and  Bypass  Provisions 

D.  Variances  and  Waivers 

1.  Fundamentally  Different  Factors 
Variance 

2.  Low  Soil  Loes  Potential  Waiver 

E.  CMher  Clean  Water  Act  Requirements 

XIX.  Related  Acts  of  Congress.  Executive 
Orders,  and  Agency  Initiatives 

A.  Paperwork  Reduction  Act 

B.  Unfunded  Mandates  Reform  Act 
(UMRA) 

C.  Regulatory  Flexibility  Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Faimeu  Act  of 
1996  (SBREFA) 

1.  Introduction 

2.  Summary  of  Panel  Recommendations 

D.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

G.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Plain  Language  Directive 
I.  Executive  Order  13211  (Energy  EffecU) 

XX.  Solicitation  of  Data  and  CommenU 

A.  Specific  Solicitation  of  Comments  and 
DaU 

B.  General  Solicitation  of  Comment 

I.  Legal  Aatbority 

EPA  is  proposing  this  regulation 
under  the  authorities  of  sections  301, 
304.  306.  308.  402  and  501  of  the  Clean 
Water  Act  (CWA).  33  U.S.C.  1311. 1314. 
1316, 1318, 1342  and  1361  and  pursuant 
to  the  Pollution  Prevention  Act  of  1990. 
42  U.S.C.  13101  et  seq. 

n.  Purpoee  and  Saaamary  of  Propoaed 
Role 

Construction  and  development  (C&D) 
activity  affecting  water  quality  typically 
involves  site  selection  and  planning, 
and  land-disturbing  tasks  during 
construction  such  as  clearing, 
excavating  and  grading.  Disturbed  soil, 
if  not  managed  properly,  can  be  easily 
washed  off-site  during  storm  events. 
Storm  water  discharges  generated 
during  construction  activities  can  cause 
an  array  of  physical,  chemical  and 
biological  impacts.  Water  quality 
impairment  may  result,  in  part,  bef:ause 
a  number  of  pollutants  are  preferentially 
absorbed  onto  mineral  or  organic 
particles  found  in  fine  sediment.  The 
interconnected  process  of  erosion 
(detachment  of  the  soil  particles), 
sediment  transport,  and  delivery  is  the 


primary  pathway  for  introducing 
pollutants  £rom  construction  sites  into 
aquatic  systems. 

A  primary  concern  at  most 
construction  sites  is  the  erosion  and 
transport  process  related  to  fine 
sediment  because  rain  splash,  rills 
(small  channels  typically  less  than  one 
foot  deep)  and  sheetwash  (thin  sheets  of 
water  flowing  across  a  surface) 
encourage  the  detachment  and  transport 
of  this  material  to  water  bodies. 
Although  streams  and  rivers  naturally 
carry  sediment  loads,  erosion  from 
construction  sites  and  runoff  fat)m 
developed  areas  can  elevate  these  loads 
to  levels  above  those  in  i^disturbed 
watersheds. 

Existing  national  storm  water 
regulations  require  construction  site    • 
oporators  to  implement  controls  to 
manage  construction  site  nmoff.  but  do 
not  require  any  specific  level  of  control. 
One  of  today's  proposed  approaches 
(Option  2)  would  establish  effluent 
limitation  guidelines  in  the  form  of 
minimum  standards  for  design  and 
implementation  of  erosion  and  sediment 
controls  used  during  the  active  phase  of 
construction.  This  approach  would 
cover  sites  with  five  or  more  acres  of 
disturbed  land,  and  would  establish 
minimum  requirements  for  conducting 
site  inspections  and  providing 
certification  as  to  the  design  and 
completion  of  various  aspects  of  those 
controls. 

EPA  acknowledges  that  many  State 
and  local  governments  have  existing 
standards  for  temporary  controls. 
Today's  proposed  effluent  guidelines 
are  intended  to  work  in  concert  with 
existing  requirements  where  equivalent, 
and  would  not  supercede  more  stringent 
requirements. 

In  addition,  EPA  is  proposing  two 
alternatives  that  would  not  set  national 
standards  for  control  of  storm  water 
discharges  from  construction  sites 
subject  to  permit  requirements  imder 
section  402  of  the  CWA.  Both  of  these 
approaches  would  rely  instead  on  a 
combination  of  existing  State  and  local 
requirements  and  additional 
requirements  based  on  the  best 
professional  judgement  (BPJ)  of  the 
permitting  authority.  Under  one  of  these 
alternatives  (Option  1),  the  proposal 
would  establish  minimum  requirements 
for  conducting  site  inspections  and 
providing  certification  as  to  design  and 
completion  of  controls  required  by  the 
permit  authority  in  its  NPDES  permit. 
These  requirements  are  similar  to  the 
inspection  and  certification 
requirements  in  Option  2.  Existing 
compliance  determination  practices  for 
construction  site  storm  water  controls 
rely  principally  on  site  inspections  by 


local  governments,  however, 
enforcement  efforts  are  reported  to  be 
tmeven  nationvdde,  largely  due  to 
limited  enforcement  resources  at  the 
Federal,  State  and  local  levels.  The 
inspection  and  certification 
requirements  in  today's  proposed  rule 
coiild  strengthen  the  current  permit 
program. 

Under  another  alternative  (Option  3). 
no  new  requirements  would  be 
established  under  this  option.  Both  the 
control  requirements  and  the 
certification  requirements  would  be  left 
to  the  best  professional  judgement  of  the 
permitting  authority  in  order  to  allow 
them  to  be  better  tailored  to  local 
conditions.  These  proposed  options  are 
discussed  in  more  detail  in  sections  DC 
and  X  of  today's  notice.  At  this  time. 
EPA  is  co-proposing  all  three  options 
because  it  sees  advantages  to  each. 

m.  Background 

A.  Clean  Water  Act 

Congress  adopted  the  Clean  Water  Act 
(CWA)  to  "restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  nation's  waters"  (Section 
101(a).  33  U.S.C.  1251(a)).  To  achieve 
this  goal,  the  CWA  prohibits  the 
discharge  of  pollutants  into  navigable 
waters  except  in  compliance  with  the 
statute.  CWA  section  402  requires 
"point  source"  discharges  to  obtain  a 
permit  under  the  National  Pollutant 
Discharge  Elimination  System  (NPDES). 
These  permits  are  issued  by  EPA 
regional  offices  or  authorized  State 
agencies. 

Following  enactment  of  the  Federal 
Water  Pollution  Control  Amendments  of 
1972  (Public  Law  92-500,  October  18, 
1972).  EPA  and  the  SUtes  issued  NPDES 
permits  to  thousands  of  dischargers, 
both  industrial  (e.g.  manu&cturing. 
energy  and  mining  facilities)  and 
municipal  (sewage  treatment  plants).  As 
required  under  Tide  m  of  the  Act.  EPA 
promulgated  effluent  limitation 
guidelines  and  standards  for  many 
industrial  categories,  and  these 
requirements  are  incorporated  into  the 
permits. 

The  Water  Quality  Act  of  1987  (Public 
Law  100-4.  February  4. 1987)  amended 
the  CWA.  The  NPDES  program  was 
expanded  by  defining  mimicipal  and 
industrial  storm  water  discharges  as 
point  sources.  Industrial  storm  water 
dischargers,  mimicipal  separate  storm 
sewer  systems  and  other  storm  water 
dischargers  designated  by  EPA  must 
obtain  NPDES  permits  pursuant  to 
section  402(p)  (33  U.S.C.  1342(p)). 
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B.  NPDES  Storm  Water  Permit  Program 

EPA's  initial  storm  water  regulations, 
promulgated  in  1990,  identified 
construction  as  one  of  several  types  of 
industrial  activity  requiring  an  NPDES 
permit.  These  "Phase  I"  storm  water 
regulations  require  operators  of  large 
construction  sites  to  apply  for  permits 
(40  CFR  122.26(b}(14)(x}).  A  large-site 
construction  activity  is  one  that: 

•  Will  disturb  five  acres  or  greater;  or 

•  Will  disturb  less  than  five  acres  but 
is  part  of  a  larger  common  plan  of 
development  or  sale  whose  total  land 
disturbing  activities  total  five  acres  or 
greater  (or  is  designated  by  the  NPDES 
permitting  authority);  and 

•  Will  discharge  storm  water  nmoff 
fix)m  the  construction  site  through  a 
municipal  separate  storm  sewer  system 
(MS4)  or  otherwise  to  waters  of  the 
United  States. 

The  Phase  II  storm  water  rule, 
promulgated  in  1999,  generally  extends 
permit  coverage  to  sites  one  acre  or 
greater  (40  CFR  122.26{b){15)). 

In  addition  to  requiring  permits  for 
construction  site  discharges,  the  NPDES 
regulations  require  permits  for  certain 
MS4s.  The  local  governments 
responsible  for  the  MS4s  must  operate 
a  storm  water  management  program. 
The  local  programs  regulate  a  variety  of 
business  activities  that  affect  storm 
water  runoff,  including  construction, 
and  the  components  of  these  programs 
are  described  in  section  III.B.2  of  today's 
document.  « 

1.  Storm  Water  Permjts  for 
Construction:  General  and  Individual 

Pursuant  to  the  NPDES  Phase  I  storm 
water  regulations  at  40  CFR  122.26,  EPA 
and  the  States  began  issuing  permits  for 
storm  water  discharges  from  laige 
construction  sites  in  1992.  The  Phase  II 
rule  requires  that  permits  for  smaller 
sites  be  obtained  starting  in  2003.  A 
general  description  of  the  basic 
requirements  for  the  Phase  I  and  Phase 
II  regulations  follows. 

a.  General  Permits.  The  vast  majority 
of  construction  sites  are  covered  by 
general  permits.  EPA  and  States  use 
general  permits  to  cover  a  group  of 
similar  dischargers  under  one  permit. 
See  40  CFR  122.28.  General  permits 
simplify  the  application  process  for  the 
industry,  provide  uniform  requirements 
across  covered  sites,  and  reduce 
administrative  workload  for  the  permit 
authorities.  EPA  and  the  States  have 
published  documents  containing  the 
construction  general  permits,  along  with 
forms  and  related  procedures.  To  obtain 
covelage  under  a  general  permit,  the 
permittee— either  the  developer,  builder 
or  contractor  for  a  construction 


project — submits  a  Notice  of  Intent 
(NOI)  to  the  permit  authority.  The  NOI 
takes  the  place  of  a  lengthier  application 
package  that  generally  would  be  used 
for  an  individual  NPDES  permit.  By 
submitting  the  NOI,  the  permittee  agrees 
to  the  conditions  in  the  published 
permit.  The  permittee  may  begin  land 
disturbance  after  a  specified  interval 
(typically  48  hours)  following  NOI 
submission  unless  otherwise  notified  or 
specified  by  the  permit  authority. 

b.  EPA  Construction  General  Permit. 
EPA's  Construction  General  Permit 
(CGP)  covers  construction  activities  in 
six  states,  the  District  of  Columbia, 
Puerto  Rico,  U.S.  territories,  and 
specifically  designated  portions  of  other 
states  such  as  Indian  Country  and 
Federal  facilities.  The  "national"  CGP, 
covering  all  the  EPA  Regions  except 
Regions  4,  5  and  6,  was  published  on 
February  17, 1998  (63  FR  7898).  EPA 
has  placed  a  copy  of  the  "national"  CGP 
in  the  docket  for  today's  proposal. 
Slightiy  different  versions  of  the  permit 
for  Regions  4  and  6  were  published  on 
April  28,  2000  (65  FR  25122)  and  July 
6,  1998  (63  FR  36490)  respectively. 
(EPA  does  not  issue  NPDES  permits  for 
states  within  Region  5.)  EPA  intends  to 
issue  a  revised  CGP  later  in  2002  to 
incorporate  requirements  promulgated 
in  the  Phase  II  rule. 

The  principal  requirement  in  the  CGP 
is  the  preparation  of  a  storm  water 
pollution  prevention  plan  (SWPPP) 
before  submission  of  the  NOI.  EPA's 
guidance  manual,  "Storm  Water 
Management  for  Construction  Activities: 
Developing  Pollution  Prevention  Plans 
and  Best  Management  Practices,"  (EPA 
832/R-92-005.  October  1,  1992; 
available  on  EPA's  website  at  http:// 
www.epa.gov/npdes/stormwater) 
describes  the  SWPPP  process  in  detail. 
The  plan  must  include  a  description  of 
the  site,  with  maps  showing  drainage, 
discharge  points,  and  location  of  runoff 
controls;  a  description  of  the  "best 
management  practices"  (BMPs)  ^  used; 


'  The  term  "best  management  practices"  (BMP)  is 
mentioned  in  a  few  sections  of  the  Clean  Water  Act. 
and  is  used  extensively  in  EPA  regulations, 
guidance  documents,  state  and  local  government 
documents,  and  many  other  technical  publications. 
The  term  has  a  variety  of  meanings  within  the  water 
quality  literature,  and  is  used  in  situations 
involving  both  point  sources  and  nonpoint  sources. 
BMPs  can  be  procedures  for  operation  and 
maintenance  of  municipal  or  industrial  treatment 
plants,  training  courses  for  plant  employees,  public 
notification  procedures,  or  agricultural  waste 
handling  practices,  as  well  as  both  structural  and 
non-structural  techniques  for  controlling  storm 
water  discharges  from  any  source.  Within  the  storm 
water  field,  some  publications  use  the  term  "BMPs" 
when  referring  to  erosion  and  sediment  controls.  To 
avoid  confusion,  in  today's  document  EPA  is  using 
the  terms  "erosion  and  sediment  controls"  (ESC) 
and  "temporary  BMPs"  to  describe  the  temporary 
controls  used  by  construction  site  operators  during 


inspection  procedures  and  reports,  A 
copy  of  the  plan  must  be  kept  on  the 
construction  site  from  the  date  of  project 
initiation  to  the  date  of  final 
stabilization.  Permittees  do  not 
routinely  submit  plans  to  the  permit 
authority,  but  a  copy  must  be  readily 
available  to  authorized  inspectors 
dtuing  normal  business  hours.  EPA's 
construction  general  permit  does  not 
require  that  specific  BMPs  be  contained 
in  the  SWPPP,  except  that  temporarj' 
sediment  basins  shall  be  used  on  sites 
with  10  or  more  acres  disturbed  at  one 
time.  Rather,  the  permit  describes  the 
general  areas  the  plan  must  address 
(e.g.,  minimization  of  erosion, 
containment  of  sediment  on  the  site, 
proper  handling  of  chemicals  and 
debris,  etc.)  and  leaves  it  to  the  operator 
to  develop  appropriate  site-specific 
measures  to  accomplish  these  purposes. 

EPA  encourages  midtiple  operators  at 
a  construction  site  to  develop  a 
comprehensive  SWPPP.  Other 
requirements  in  the  CGP  include 
conducting  regtdar  inspections  and 
reporting  releases  of  reportable 
quantities  of  hazardous  substances. 

To  discontinue  permit  coverage,  an 
operator  must  complete  final 
stabilization  of  the  site,  transfer 
responsibility  to  another  party  (e.g.,  a 
developer  transferring  land  to  a  home 
builder),  or  for  a  residential  property, 
complete  temporary  stabilization  and 
transfer  to  the  homeowner.  The 
permittee  submits  a  Notice  of 
Termination  (NOT)  Form  to  the  permit 
authority  upon  satisfying  the 
appropriate  permit  conditions  described 
in  the  CGP. 

c.  State  Construction  General  Permits. 
For  the  most  part,  the  state  general 
permits  have  followed  EPA's  format. 
Some  states  have  modified  requirements 
in  their  permits.  For  example,  California 
has  added  discharge  monitoring 
requirements  for  sites  where  the 
receiving  water  body  is  listed  as 
impaired  (water  quality-limited)  for 
sedimentation.  (California  State  Water 
Resources  Control  Board,  Resolution 
No.  2001-046,  April  26,  2001;  http:// 
www.swrcb.ca.gov/resdec/resltn/2001/ 
01res.html)  and  Georgia  has  added 
monitoring  requirements  for  all  sites 
(Georgia  Department  of  Nattiral 
Resotuces,  Environmental  Protection 
Division,  General  NPDES  Permit  For 
Storm  Water  Discharges  From 
Construction  Activities,  No. 
GARIOOOOO,  June  12,  2000;  http:// 


the  period  of  land  disturbance,  and  "storm  water 
management  BMPs"  to  refer  to  the  techniques  and 
technologies  designed  and  installed  by  operators  for 
long-term  control  of  storm  water  discharges. 
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www.DNR.State.Ga.  US/dnr/environ/ 
techmiidejiles/techguide.htm). 

d.  Individual  Permits.  A  permit 
authority  may  require  any  site  to  apply 
for  an  individual  permit  rather  than 
using  the  general  permit.  The  individual 
permit  is  most  often  used  for  complex 
projects  and/or  projects  located  in 
sensitive  watersheds.  State  storm  water 
permit  coordinators  have  informed  EPA 
that  this  provision  has  been  rarely  used 
for  construction  activities. 

2.  Municipal  Storm  Water  Permits  and 
Local  Government  Regulation  of 
Construction  Activity 

Many  local  governments,  as  MS4 
permittees,  have  a  role  in  the  co- 
regulation  of  construction  industries 
along  with  States  and  EPA,  and  are 
responsible  for  overseeing  long-term 
maintenance  of  storm  water 
management  facilities.  This  section 
describes  regulatory  programs  operated 
by  MS4s. 

a.  NPDES  Requirements.  The  NPDES 
storm  water  regulations  require  that 
MS4s  apply  for  permits.  In  general,  the 
Phase  I  rule  covers  MS4s  serving 
populations  of  100,000  or  more.  The 
Phase  II  rule  extends  coverage  to  most 
other  MS4s  in  urbanized  areas,  and 
NPDES  agencies  may  designate 
additional  MS4s  outside  of  urbanized 
areas  for  permit  coverage  based  on 
State-specific  criteria. 

The  regulations  contemplate  that  each 
MS4  generally  will  operate  a  local  storm 
water  management  program  in  order  to 
properly  control  discharges  into,  and 
hence  out  of.  its  MS4.  The  Phase  II  MS4 
regulations  specifically  anticipate  a 
local  program  for  regulating  storm  water 
discharges  from  construction  activity 
and  managing  "post-construction" 
(long-term)  nmoff.  Permits  for  Phase  I 
MS4s,  while  not  specifically  required  by 
the  regulations  to  do  so.  typically 
administer  such  programs  as  well.  See 
40  CFR  122.26(d)  for  Phase  1  MS4s  and 
40  CFR  122.34(a)  for  Phase  II  MS48.  EPA 
has  provided  guidance  to  the  NPDES 
agencies  and  MS4s  that  recommends 
component.!*  and  activities  for  a  well- 
operated  local  storm  water  management 
program. 

b.  EPA  Guidance  to  Municipalities. 
EPA  has  issued  several  guidance 
documents  to  mimicipalities  to 
implement  the  NPDES  Phase  II  rule. 
•  National  Menu  of  BMPs(h»p:// 
www.epa.gov/npdes/menuofbmps/ 
menu.htm).  This  document  provides 
guidance  to  regulated  small  MS4s  as  to 
the  types  of  practices  they  could  use  to 
develop  and  implement  their  storm 
water  management  programs.  The  menu 
includes  descriptions  of  BMPs  that  local 
programs  can  implement  to  reduce 


impacts  of  storm  water  discharges  from 
construction  activities  and  long-term 
runoff. 

•  Measurable  Goals  Guidance  (http:// 
www.epa.gov/npdes/storm  water/ 
measumblegoah).  This  document 
assists  small  MS4s  in  defining 
periformance  targets  for  each  of  the  six 
niininniiiTi  measures  described  above. 
Included  in  the  guidance  are  examples 
of  goals  for  BMPs  to  control  storm  water 
discharges  from  construction  activities 
and  urban  runoff. 

•  Storm  Water  Phase  II  Compliance 
Assistance  Guide  (EPA  833-R-00-002, 
March  2000,  http://cfpub.epa.gov/ 
npdes/stormwater/ 

amms4.cfm?prograin_ids6).  The  guide 
provides  an  overview  of  compliance 
responsibilities  for  MS4s,  small 
construction  sites,  and  certain  other 
industrial  storm  water  discharges 
affected  by  the  Phase  n  rule. 

•  Fact  Sheets  on  various  storm  water 
control  technologies,  including 
hydrodynamic  separators  (EPA  832-F- 
99-017),  infiltrative  practices  (EPA  832- 
F-99-018  and  EPA  832-F-99-0W), 
modular  treatment  systems  (EPA  832- 
F-g9_044),  porous  pavement  (EPA  832- 
F-99-023),  sand  filters  (EPA  832-F-99- 
007),  turf  reinforcement  mats  (EPA  832- 
F-99-002),  vegetative  covers  (EPA  832- 
F_99-027)  and  swales  (EPA  832-F-99- 
006),  wet  detention  ponds  (EPA  832-F- 
99-048).  (All  fact  sheets  published 
1999.  Available  at  http://www.epa.gov/ 
npdes/stormwater/ ;  click  on 
"Publications.") 

C.  Other  State  and  Local  Storm  Water 
Requirements 

States  and  municipalities  may  have 
other  requirements  for  flood  control, 
erosion  and  sediment  (E&S)  control,  and 
in  many  cases,  storm  water  quality. 
Many  of  these  provisions  were  enacted 
before  the  promulgation  of  the  EPA 
Phase  I  storm  water  rule.  All  states  have 
laws  for  E&S  control,  and  these  are  often 
iioplemented  by  MS4's.  A  summary  of 
existing  state  and  local  requirements  is 
provided  in  the  Development 
Document. 

D.  Effluent  Guidelines  and  Standards 
Program 

Effluent  limitation  guidelines  and 
standards  (hereinafter  referred  to  as 
"effluent  guidelines"  or  "ELGs")  are 
technology-based  requirements  for 
categories  of  point  soxirce  dischargers. 
These  limitations  are  subsequently 
incorporated  into  NPDES  permits.  The 
effluent  guidelines  are  based  on  the 
degree  of  control  that  can  be  achieved 
using  various  levels  of  pollution  control 
technology,  as  defined  in  Title  III  of  the 
CWA  ana  outlined  below. 


1.  Best  Practicable  Control  Technology 
Currently  Available  (BPT) 

In  guidelines  for  a  point  source 
category,  EPA  may  define  BPT  effluent 
limits  for  conventional,  toxic, ^  and  non- 
conventional  pollutants.  In  specifying 
BPT,  EPA  looks  at  a  number  of  factors. 
EPA  first  considers  the  cost  of  achieving 
effluent  reductions  in  relation  to  the 
effluent  reduction  benefits.  The  Agency 
also  considers  the  age  of  the  equipment 
and  facilities,'the  processes  employed 
and  any  required  process  changes, 
engineering  aspects  of  the  control 
technologies,  non-water  quality 
environmental  impacts  (including 
energy  requirements),  and  such  other 
factors  as  the  Agency  deems  appropriate 
(CWA  section  304(b)(1)(B)). 
Traditionally,  EPA  establishes  BPT 
effluent  limitations  based  on  the  average 
of  the  best  performance  of  facilities 
within  the  category  of  various  ages, 
sizes,  processes  or  other  common 
characteristics.  Where  existing 
performance  is  uniformly  inadequate, 
EPA  may  require  higher  levels  of  control 
than  currenuy  in  place  in  a  category  if 
the  Agency  determines  that  the 
technology  can  be  practically  applied. 
See  "A  Legislative  History  of  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972."  U.S.  Senate 
Committee  of  Public  Works,  Serial  No. 
93-1,  January  1973,  p.  1468. 

In  addition,  the  Act  requires  a  cost- 
reasonableness  assessment  for  BPT 
limitations.  In  determining  the  BPT 
limits,  EPA  considers  the  total  cost  of 
treatment  technologies  in  relation  to  the 
effluent  reduction  benefits  achieved. 
This  inquiry  does  not  limit  EPA's  broad 
discretion  to  adopt  BPT  limitations  that 
are  achievable  with  available  technology 
unless  the  required  additional 
reductions  are  "wholly  out  of 
proportion  to  the  costs  of  achieving 
such  marginal  level  of  reduction."  See 
Legislative  History,  op.  cit.,  p.  170. 
Moreover,  the  inquiry  does  not  require 
the  Agency  to  quantify  benefits  in 
monetary  terms.  See,  for  example, 
American  Iron  and  Steel  Institute  v. 
EPA.  526  F.  2d  1027  (3rd  Cir.,  1975). 

In  balancing  costs  against  the  benefits 
of  effluent  reduction,  EPA  considers  the 
voliune  and  nature  of  expected 
discharges  after  application  of  BPT,  the 


'  In  the  initi«l  stages  of  EPA  CWA  regulation.  EPA 
efforts  emphasized  the  achievement  of  BPT 
limitations  for  control  of  the  "classical"  pollutants 
(e.g.,  TSS,  pH,  BOD?).  However,  nothing  on  the  face 
of  the  statute  explicitly  restricted  BPT  limitation  to 
such  pollutants.  Following  passage  of  the  Clean 
Water  Act  of  1977  (Public  Law  95-217,  December 
27, 1977)  with  iu  requirement  for  point  sources  to 
achieve  best  available  technology  limitations  to 
control  discharges  of  toxic  pollutants,  EPA  shifted 
its  fbciu  to  developing  BAT  limitations  for  the 
listed  priority  toxic  poUutanU. 
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general  environmental  effects  of 
pollutants,  and  the  cost  and  economic 
impacts  of  the  required  level  of 
pollution  control.  In  past  effluent 
limitation  guidelines  and  standards, 
BPT  cost-reasonableness  removal  figures 
have  ranged  from  $0.21  to  $33.71  per 
pound  removed  in  year  2000  dollars.  In 
developing  guidelines,  the  Act  does  not 
require  consideration  of  water  quality 
problems  attributable  to  particular  point 
sources,  or  water  quality  improvements 
in  particular  bodies  of  water. 
Accordingly,  EPA  has  not  considered 
these  factors  in  developing  the 
limitations  being  proposed  today.  See 
Weyerhaeuser  Company  v.  Costle,  590 
F.  2d  1011  (D.C.  Cir.  1978). 

2.  Best  Available  Technology 
Economically  Achievable  (BAT) 

In  general,  BAT  effluent  guidelines 
(CWA  section  304(b)(2))  represent  the 
best  existing  economically  achievable 
performance  of  direct  discharging  plants 
in  the  subcategory  or  category.  The 
factors  considered  in  assessing  BAT 
include  the  cost  of  achieving  BAT  ' 
effluent  reductions,  the  age  of 
equipment  and  facilities  involved,  the 
processes  employed,  engineering 
aspects  of  the  control  technology, 
potential  process  changes,  non-water 
quality  environmental  impacts 
(including  energy  requirements),  and 
such  factors  as  the  Administrator  deems 
appropriate.  The  Agency  retains 
considerable  discretion  in  assigning  the 
weight  to  be  accorded  to  these  factors. 
An  additional  statutory  factor 
considered  in  setting  BAT  is  "economic 
achievability."  Generally,  EPA 
.  determines  the  economic  achievability 
on  the  basis  of  the  total  cost  to  the 
subcategory  and  the  overall  effect  of  the 
rule  on  the  industry's  financial  health. 
The  Agency  may  base  BAT  limitations 
upon  effluent  reductions  attainable 
through  changes  in  a  facility's  processes 
and  operations.  As  with  BPT,  where 
existing  performance  is  uniformly 
inadequate,  EPA  may  base  BAT  upon 
technology  transferred  frodi  a  different 
subcategory  or  frtim  another  category.  In 
addition,  the  Agency  may  base  BAT 
upon  manufacturing  process  changes  or 
internal  controls,  even  when  these 
technologies  are  not  common  industry 
practice. 

3.  Best  Conventional  Pollutant  Control 
Technology  (BCT) 

The  1977  amendments  to  the  CWA 
required  EPA  to  identify  effluent 
reduction  levels  for  conventional 
pollutants  associated  with  BCT 
technology  for  discharges  from  existing 
point  sources,  BCT  is  not  an  additional 
limitation,  but  replaces  Best  Available 


Technology  (BAT)  for  control  of 
conventional  pollutants.  In  addition  to 
other  factors  specified  in  section 
304(b)(4)(B),  the  CWA  requires  that  EPA 
establish  BCT  limitations  after 
consideration  of  a  two-part  "cost- 
reasonableness"  test.  EPA  explained  its 
methodology  for  the  development  of 
BCT  limitations  in  July  1986  (51  FR 
24974). 

Section  3D4(a)(4)  designates  the 
following  as  conventional  pollutants: 
Biochemical  oxygen  demand  (BODs), 
total  suspended  solids  (TSS),  fecal 
coliform,  pH,  and  any  additional 
pollutants  defined  by  the  Administrator 
as  conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July  30, 1979  (44  FR  44501),  A  primary 
pollutant  of  concern  at  construction 
sites,  sediment,  is  measured  as  TSS. 

4.  New  Source  Performance  Standards 
(NSPS) 

NSPS  reflect  effluent  reductions  that 
are  achievable  based  on  the  best 
available  demonstrated  control 
technology.  New  facilities  have  the 
opportunity  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  treatment  technologies.  As  a 
result,  NSPS  should  represent  the 
greatest  degree  of  effluent  reduction 
attainable  through  the  application  of  the 
best  available  demonstrated  control 
technology  for  all  pollutants  (i.e., 
conventional,  non-conventional,  and 
priority  pollutants).  In  establishing 
NSPS,  CWA  section  306  directs  EPA  to 
take  into  consideration  the  cost  of 
achieving  the  effluent  reduction  and  any 
non-water  quality  environmental 
impacts  and  energy  requirements. 

5.  Pretreatment  Standards 

The  CWA  also  defines  standards  for 
indirect  discharges,  i.e.  discharges  into 
publicly  owned  treatment  wor)^ 
(POTWs).  These  are  Pretreatment 
Standards  for  Existing  Sources  (PSES) 
and  Pretreatment  Standards  for  New 
Sources  (PSNS)  under  section  307(b). 
Because  EPA  has  identified  no 
deliberate  discharges  directly  to ' 
POTWs.  EPA  is  not  proposing  PSES  or 
PSNS  for  the  Construction  and 
Development  Category.  The  information 
reviewed  by  the  Agency  indicates  that 
the  vast  majority  of  construction  sites 
discharge  either  directly  to  waters  of  the 
U.S.  or  through  MS4s.  in  some  urban 
areas,  construction  sites  discharge  to 
combined  sewer  systems  (i.e.,  sewers 
carrjring  both  storm  water  and  domestic 
sewage  through  a  single  pipe)  which 
lead  to  POTWs.  Sediment  is  susceptible 
to  treatment  in  POTWs,  using 
technologies  commonly  employed  such 


as  primary  clarification,  and  EPA  has  no 
evidence  of  interference,  pollutant  pass- 
through  or  sludge  contamination. 

6.  Effluent  Guidelines  Plan  and  Consent 

Clean  Water  Act  section  304(m) 
requires  EPA  to  publish  a  plan  every 
two  years  that  consists  of  three 
elements.  First,  tmder  section 
304(m)(l)(A).  EPA  is  required  to 
establish  a  schedule  for  the  annual 
review  and  revision  of  existing  effluent 
guidelines  in  accordance  with  section 
304(b).  Section  304(b)  applies  to  ELGs 
for  direct  dischargers  and  requires  EPA 
to  revise  such  regulations  as 
appropriate.  Second,  under  section 
304(m)(l)(B),  EPA  must  identify 
categories  of  sources  dischai^ing  toxic 
or  nonconventional  pollutants  for  which 
EPA  has  not  published  BAT  ELGs  under 
section  304(b)(2)  or  new  source 
performance  standards  under  section 
306.  Finally,  under  section  304(m)(l)(C), 
EPA  must  estabUsh  a  schedule  for  the 
promulgation  of  BAT  and  NSPS  for  the 
categories  identified  under 
subparagraph  (B)  not  later  than  three 
years  after  being  identified  in  the 
304(m)  plan.  Section  304(m]  does  not 
apply  to  pretreatment  standards  for 
indirect  dischargers,  which  EPA 
promulgates  pursuant  to  section  307(b) 
and  307(c)  of  the  Act. 

On  October  30. 1989,  Natural 
Resources  Defense  Council,  Inc. 
(NRDC),  and  Public  Citizen,  Inc.,  filed 
an  action  against  EPA  in  which  they 
alleged,  among  other  things,  that  EPA 
had  failed  to  comply  with  section 
304(m).  Plaintiffs  and  EPA  agreed  to  a 
settlement  of  that  action  in  a  consent 
decree  entered  on  January  31, 1992. 
[Natural  Resources  Defense  Council  et 
al  v.  Whitman.  D.D.C.  Civil  Action  No. 
89-2980).  The  consent  decree,  which 
has  been  modified  several  times, 
established  a  schedule  by  which  EPA  is 
to  propose  and  take  final  action  for 
eleven  point  source  categories  identified 
by  name  in  the  decree  and  for  eight 
other  point  source  categories  identified 
only  as  new  or  revised  rules,  numbered 
5  through  12.  EPA  selected  the 
Construction  and  Development  category 
as  the  subject  for  New  or  Revised  Rule 
#10.  The  decree,  as  modified,  calls  for 
the  Administrator  to  sign  a  proposed 
ELG  for  the  C&D  category  no  later  than 
May  15,  2002,  and  to  take  final  action 
on  that  proposal  no  later  than  March  31, 
2004.  A  settlement  agreement  between 
the  parties,  signed  on  Jime  28,  2000, 
requires  that  EPA  develop  regulatory 
options  applicable  to  discharges  from 
construction,  development  and 
redevelopment,  covering  site  sizes 
included  in  the  Phase  I  and  Phase  II 
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NPDES  storm  water  rules  (i.e.  one  acre 
or  greater).  EPA  is  required  to  develop 
options  including  numeric  effluent 
limitations  for  sedimentation  and 
turbidity:  control  of  construction  site 
pollutants  other  than  sedimentation  and 
turbidity  (e.g.  discarded  building 
materials,  concrete  truck  washout, 
trash):  BMPs  for  controlling  post- 
construction  nmoff;  BMPs  for 
construction  sites:  and  requirements  to 
design  storm  water  controls  to  maintain 
pre-development  runoff  conditions 
where  practicable.  The  settlement  also 
requires  EPA  to  issue  guidance  to  MS48 
and  other  permittees  on  maintenance  of 
post-construction  BMPs  identified  in 
the  proposed  ELGs.  Further  discussion 
of  approaches  not  pursued  by  EPA  at 
this  time  may  be  found  in  the  docket  for 
today's  proposal. 

E.  Pollution  Prevention  Act 

The  Pollution  Prevention  Act  of  1990 
(PPA)  (42  U.S.C.  13101  et  seq..  Public 
Law  101-508.  November  5. 1990)  makes 
pollution  prevention  the  national  policy 
of  the  United  States.  The  PPA  identifies 
an  environmental  management 
hierarchy  in  which  pollution  "should  be 
prevented  or  reduceid  whenever  fieasible: 
pollution  that  cannot  be  prevented 
should  be  recycled  in  an 
environmentally  safe  manner,  whenever 
feasible;  pollution  that  cannot  be 
prevented  or  recycled  should  be  treated 
in  an  environmentally  safe  manner 
whenever  feasible;  and  disposal  or 
release  into  the  environment  should  be 
employed  only  as  a  last  resort  *  *  *" 
(42  U.S.C.  13103).  In  short,  preventing 
pollution  before  it  is  created  is 
preferable  to  trying  to  manage,  treat  or 
dispose  of  it  after  it  is  created. 
According  to  the  PPA.  source  reduction 
reduces  the  generation  and  release  of 
hazardous  substances,  pollutants, 
wastes,  contaminants  or  residuals  at  the 
source,  usually  within  a  process.  The 
term  source  reduction  '**  •  •  includes 
equipment  or  technology  modifications, 
process  or  procedure  modifications, 
reformulation  or  redesign  of  products, 
substitution  of  raw  materials,  and 
improvements  in  housekeeping, 
maintenance,  training,  or  inventory 
control.  The  term  'source  reduction' 
does  not  include  any  practice  which 
altera  the  physical,  chemical,  or 
biological  characteristics  or  the  volume 
of  a  hazardous  substance,  pollutant,  or 
contaminant  through  a  process  or 
activity  which  itseU  is  not  intmral  to  or 
necessary  for  the  production  ota 
product  or  the  providing  of  a  service." 
In  effect,  source  reduction  means 
reducing  the  amount  of  a  pollutant  that 
enten  a  waste  stream  or  that  is 
otherwise  released  into  the  environment 


prior  to  out-of-process  recycling, 
treatment,  or  disposal. 

Although  the  PPA  does  not  explicitly 
address  storm  water  discharges  or 
discharges  from  construction  sites,  the 
principles  of  the  PPA  are  implicit  in 
many  of  the  practices  used  to  reduce 
pollutant  discharges  from  construction 
sites.  These  include  controls  that 
minimize  the  potential  for  erosion  such 
as  proper  phasing  of  construction, 
retention  of  on-site  vegetation  and 
stabilization  of  disturbed  areas  as  soon 
as  practicable.  These  controls  and 
practices  are  described  in  section  IX.A 
of  today's  do€:ument. 

IV.  Scope  of  PropoMl 

EPA  is  proposing  three  options,  and 
soliciting  comment  on  variations  on 
these  options,  for  further  control  of  the 
discharge  of  pollutants  in  storm  water 
associated  with  construction  and 
development  activities. 

Onae  proposed  option  (Option  2) 
would  establish  C&D  effluent  guidelines 
that  would  apply  to  construction  site 
operaton  at  sites  with  5  acres  or  more 
of  distiirbed  area.  Under  this  option,  an 
operator  would  be  required  to: 

•  Design,  install  and  maintain  erosion 
and  sediment  controls; 

•  Prepare  a  storm  water  pollution 

prevention  plan: 

•  Inspecrt  the  site  throughout  the 

land-disturbance  period:  and 

•  Certify  that  the  controls  meet  the 
regulatory  design  criteria  or  permit 
conditions,  as  applicable. 

These  provisions  are  explained  in 
section  X.D.  of  today's  document. 
Today's  proposal  does  not  include 
requirements  regarding  the  selection  or 
implementation  of  long-term  storm 
water  controls  at  the  sites  using 
permanent  BMPs.  Under  the  NPDES 
storm  water  permit  program.  State  and 
local  governments  are  responsible  for 
estabUshing  requirements  for  permanent 
stoim  water  controls,  and  for  die 
maintenance  of  those  permanent  storm 
water  controls.  Today's  proposed  rule 
would  not  alter  that  responsibility.  EPA 
has  collected  a  significant  body  of 
technical  information  on  the  design  and 
efiiectiveness  of  various  permanent 
storm  water  controls  that  may  assist 
State  and  lo(^  governments  as  they 
establish  their  requirements  for 
construction  and  development  activity. 
EPA  anticipates  releasing  this  docimient 
sometime  after  this  proposal.  EPA  is 
also  preparing  a  guidance  manual  on 
storm  water  BMP  maintenance 
procedures  to  assist  State  and  local 
governments  and  property  owners.  EPA 
anticipates  releasing  a  final  venion  of 
this  document  at  the  time  of  final  action 
on  this  proposal  in  March  of  2004.  A 


draft  of  the  dociunent  is  included  in  the 
rulemaking  record  of  this  proposal. 

EPA  is  also  considering  a  variation  on 
this  option  that  would  establish  C&D 
effluent  guidelines  that  would  apply  to 
construction  site  operaton  at  sites  with 
five  acres  or  more  of  disturbed  area. 
Under  this  variation  an  operator  would 
be  required  to: 

•  Design,  install  and  maintain  erosion 
and  sediment  controls;  and 

•  Prepare  a  storm  water  pollution 

prevention  plan. 

Under  this  variation  Federal  inspection 
and  certification  requirements  would 
not  be  established:  those  provisions 
could  be  addressed  at  the  local  level. 

Another  proposed  option  (Option  1) 
would  not  establish  CM)  effluent 
guidelines,  but  rather  would  amend  the 
NPDES  storm  water  requirements  for 
construction  site  operaton  subject  to 
NPDES  storm  water  req\iirements.  i.e.. 
operaton  of  construction  sites  with  one 
acre  or  more  of  disturbed  area.  (See 
section  in.B  of  today's  dociunent  for  a 
summary  of  current  permit 
requirements.)  Under  this  option,  an 
operator  would  be  required  to: 

•  Inspect  the  site  throughout  the 
land-disturbance  period;  and 

•  Certify  that  the  controls  meet  the 
regulatory  design  criteria  established  by 
the  Federal.  Tribal,  State  or  local 
government. 

These  provisions  are  explained  in    ' 
section  X.D  of  today's  document. 

The  final  proposed  option  (Option  3) 
would  not  est^lish  CftD  effluent 
guidelines  or  amend  the  NPDES  storm 
water  requirements  for  construction  site 
opwatora.  Rather,  this  option  would 
continue  to  rely  on  control  practices  and 
any  certification  and  inspection 
requirements  tailored  to  local 
conditions  that  established  by  the 
permitting  authority  on  a  BPJ  basis. 

V.  Soimnary  of  Data  Q^lectioa 
ActiTities 

A.  Existing  Data  Sources 

In  developing  today's  proposal.  EPA 
collected  and  reviewed  existing  data 
from  a  variety  of  8oiut»s.  including 
technical  and  professional  literature;  the 
National  Storm  Water  Best  Management 
Practices  Database  developed  by  the 
American  Society  of  Civil  Engineen 
(ASCE);  the  Agency's  economic  analysis 
for  the  Phase  II  NPDES  storm  water  rule; 
State  storm  water  and  erosion  and 
sediment  control  manuals  and 
handbooks;  EPA  and  State  databases  on 
construction  general  permits;  the  United 
States  Department  of  Agriculture 
(USDA)  National  Resoiirces  Inventory; 
the  Census  of  Construction;  and  the  U.S. 
Army  Corps  of  Engineen  evaluation  of 


BMPs  for  small  construction  sites.  Other 
information  sources  included  Federal 
agencies  such  as  the  Sectirities  and 
Exchange  Commission  and  Small 
Business  Administration  (SBA): 
industry  and  trade  association 
publications:  univenity  and  nonprofit 
organization  research  centers; 
interviews  with  State  and  local  officials: 
and  interviews  with  industry 
representatives  and  consultants.  EPA 
did  not  conduct  any  questionnaire 
surveys  of  the  construction  and 
development  industry  in  preparing 
today's  proposal. 

EPA  drew  heavily  on  the  mass  of  data 
related  to  erosion  and  sediment  control, 
and  storm  water  technology  and  BMP 
applicability  and  efficiency  contained  in 
the  technical  and  scientific  literatiue  in 
order  to  develop  today's  proposal.  Data 
sources  collected  and  evaluated  include 
published  papers  and  journal  articles, 
ASCE  and  International  Erosion  Control 
Association  (lECA)  conference 
proceedings,  research  reports  from  state 
and  federal  agencies  such  as  USDA,  U.S. 
Elepartment  of  Transportation,  State 
Departments  of  Transportation,  and  the 
Transportation  Research  Board.  EPA 
conducted  a  detailed  assessment  of 
these  data  soiuces,  the  results  of  which 
are  simunarized  in  the  Development 
Dociunent  for  the  Construction  and 
Development  Effluent  Guidelines  (see 
"Supporting  Documentation").  The 
document  summarizes  efficiency  data 
for  most  of  the  erosion  and  sediment 
controls  in  common  usage.  This 
literature  and  data  summary  was  the 
main  source  of  data  used  to  evaluate 
BMP  efficiency  and  applicability  for 
today's  proposal. 

EPA  {Qso  augmented  these  data 
sources  with  data  contained  in  the 
National  Storm  Water  BMP  Database. 
This  database  is  a  comprehensive  data 
storage  and  evaluation  system 
developed  by  ASCE  in  cooperation  with 
EPA.  The  database  contains  monitoring 
studies  on  storm  water  BMPs  in  a 
consistent  and  transferrable  format  in 
order  to  allow  for  a  comprehensive 
ev^uation  and  comparison  of  various 
BMP  designs.  Representative 
information  provided  for  each  BMP 
incjudes  test  site  location,  researcher 
contact  data,  watershed  characteristics, 
regional  climate  statistics,  BMP  design 
parametere,  monitoring  equipment 
types,  and  monitoring  data  such  as 
precipitation,  flow  and  water  quality. 
The  database  can  be  accessed  at 
http://www.bmpdatabase.org. 

'The  U.S.  Census  Bureau  conducted 
the  most  recent  Census  of  Construction 
in  1997.  The  Census  provides  data  on 
the  number,  size,  and  geographic 
distribution  of  establishments: 


employment  and  payroll;  financial 
information  (such  as  revenues  and 
expenses);  specialization  by  type  of 
construction:  and  amount  and  type  of 
work  subcontracted  out.  EPA  relied  on 
additional  Census  Bureau  programs  for 
data  on  market  conditions  in  the 
industry.  The  Building  Permits  Program 
provided  monthly  data  on  the  number 
of  building  permits  issued  for  new 
residential  construction.  The  annual 
Survey  of  Construction  provided  data 
on  number  of  housing  starts, 
completions,  and  units  sold; 
characteristics  of  new  homes  (including 
size  of  home  and  building  lot  size):  and 
value  of  construction  put  in  place. 

While  the  Census  Bureau  programs 
provide  substantial  data  on  business 
establishment  characteristics  and 
industry  output,  there  is  a  noticeable 
lack  of  information  linking 
establishment  data  to  output  measures. 
For  example,  the  Census  of  Construction 
provides  average  and  median  revenues 
and  value  of  construction  for  all 
establishments  and  for  establishments 
by  employment  size  class,  but  does  not 
provide  a  distribution  of  establishments 
by  number  of  housing  units  started  or 
completed,  number  of  construction 
permits  issued,  or  number  of  acres 
developed.  For  EPA's  economic  analysis 
this  was  a  significant  data  gap.  since  the 
proposed  regulations  would  be 
implemented  at  the  project  level  and  the 
Agency  developed  its  compliance  cost 
estimates  on  a  per-acre  basis.  This  led 
EPA  to  develop  a  method  for  estimating 
the  number  of  acres  disturbed  per 
establishment. 

EPA  was  able  to  partially  fill  these 
data  gaps  using  information  contained 
in  a  special  Census  Bureau  report 
("1997  Economic  Census;  Construction 
Sector  Special  Study  Housing  Starts 
Statistics:  A  Profile  of  the  Homebuilding 
Industry,"  July  2000).  This  report 
contains  estimates  of  the  number  of 
homebuilding  establishments  by 
number  of  housing  units  built  each  year. 
EPA  combined  this  information  with 
data  on  the  average  lot  size  for  new 
homes  to  estimate  a  distribution  of 
establishments  by  number  of  acres 
disturbed.  EPA  also  used  data  from  this 
report  to  determine  the  number  of  small 
builden  who  are  likely  to  disturb  less 
than  one  acre  of  land  per  year  and  who 
therefore  are  not  covered  by  the  storm 
water  permit  program. 

Another  data  source  was  important 
for  further  clarifying  the  size  of  the 
industry  that  is  covered  by  the  storm 
water  permit  program.  The  single-family 
and  multi-family  housing  construction 
industries  (NAICS  23321  and  23322) 
include  establishments  that  are  engaged 
in  new  construction  as  well  as 


renovation  of  existing  construction. 
Since  renovation  and  remodeling 
activities  generally  do  not  disturb  one 
acre  or  more  of  land  per  site,  renovation 
and  remodeling  contractors  would  not 
be  subject  to  the  requirements  being 
proposed  today.  To  estimate  the  number 
of  such  contractors,  EPA  used  data  from 
a  recent  study  completed  by  the  Joint 
Center  for  Housing  Studies  at  Harvard 
University.  This  report  classified 
establishments  that  derive  at  least  half 
of  their  revenues  from  remodeling 
activities  as  remodelers.  Based  on  this 
definition,  the  Agency  concluded  that  a 
substantial  portion  of  the  single-family 
and  multifamily  housing  construction 
sector  may  not  be  affected  by  today's 
proposal.  EPA  requests  conunent  on  its 
assumption  that  firms  which  derive  at 
least  half  their  revenues  from 
remodeling  will  not  be  affected  by 
today's  proposal. 

EPA  obtained  information  on  home 
ownenhip  rates,  mortgage  afiordability, 
and  interest  rates  from  sources  such  as 
Fannie  Mae  and  the  Federal  Housing 
Finance  Board.  Data  on  average  costs  of 
construction  for  various  types  of 
projects  were  obtained  from  R.S.  Means 
Co.  publications  and  the  National 
Association  of  Home  Builders  (NAHB). 

EPA  Obtained  data  on  the  amount  of 
land  converted  from  undeveloped  to 
developed  status  from  the  National 
Resources  Inventory  (NRI).  This  is  a 
statistical  sampling  program  conducted 
by  USDA  every  five  years  that  defines 
geographic  sampling  points  in  terms  of 
their  land  use  status.  The  most  recent 
NRI  indicates  that  during  the  period 
1992  to  1997,  each  year  over  2.2  million 
acres  of  land  previously  classified  as 
undeveloped  were  converted  to 
developed  status.  For  developed  land, 
the  NRI  does  not  specify  the  type  of  use 
(i.e.,  single  family  homes,  roadways, 
commercial  or  industrial  sites).  In  order 
to  estimate  the  number  of  acres 
converted  by  type  of  development.  EPA 
used  actual  data  or  estimates  of  the 
number  of  projects  permitted  and  the 
average  size  of  projects,  by  ty{>e.  For 
example,  to  determine  the  number  of 
acres  converted  to  residential  housing 
development  EPA  multiplied  the 
number  of  new  homes  permitted  for 
construction  each  year  by  the  average 
lot  size  for  new  construction.  For  non- 
residential construction,  EPA  had  to  fill 
a  data  gap  created  when  the  Census 
Bureau  ceased,  in  1995,  collecting 
information  on  the  number  of 
nonresidential  building  permits  issued. 
The  Agency  used  historical  {pre-1995) 
data  on  nonresidential  starts  to  establish 
a  relationship  between  residential  and 
nonresidential  starts  from  which  current 
nonresidential  activity  could  be 
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estimated.  To  stratify  the  aggregate 
amount  of  land  converted  to  developed 
status  by  size  of  development  project, 
EPA  used  data  on  construction  project 
size  collected  from  14  municipalities  in 
support  of  the  NPDES  Phase  II  storm 
water  regulations  (Economic  Analysis  of 
the  Phase  II  Storm  Water  Rule,  Final 
Report.  October  1999.) 

B.  Stonn  Water  Discharge  Sampling  and 
Site  Visits 

At  the  time  of  this  proposal.  EPA  is 
planning  to  conduct  sampling  and 
analysis  of  discharges  at  a  number  of 
construction  sites  in  order  to  better 
characterize  the  pollutants  commonly 
found  in  construction  site  runoff.  EPA 
has  also  funded  several  cooperative 
agreements  evaluating  construction  site 
pollutant  loadings,  erosion  and 
sediment  control  effectiveness,  and 
receiving  water  impacts  of  land 
development  activities. 

C.  Industry-Supplied  Data 

EPA  has  reviewed  reference 
publications  and  data  prepared  by 
industry  organizations  including  NAHB, 
the  Construction  Financial  Management 
Association  and  the  Urban  Land 
Institute.  The  Agency  received  cost  data 
and  comments  from  several 
construction  and  development 
businesses  during  the  Small  Business 
Advocacy  Review  conducted  in  2001. 
(This  review  is  described  in  section 
XIX. C  of  today's  document.) 

NAHB  submitted  a  report  that 
presents  an  independent  evaluation  of 
the  data  contained  in  the  initial  release 
of  the  National  Stormwater  BMP 
Database.  (National  Association  of 
Home  Builders.  "Erosion  and  Sediment 
Control  Best  Management  Practices 
Research  Project."  Washington,  DC, 
2000).  The  report  is  included  in  the 
rulemaking  record. 

D.  Summary  of  Public  Participation 

EPA  conducted  an  introductory 
public  meeting  in  April  1999  describing 
the  effluent  guidelines  development 
process  and  the  regulatory  issues  being 
considered  for  the  C&D  rule.  In  the 
Summer  of  2001  EPA  conducted  two 
additional  meetings  to  provide  an 
update  of  progress  on  the  rule 
development. 

Since  the  beginning  of  the  rule  project 
in  1998,  EPA  has  held  meetings  with 
industry  associations.  State  and  local 
government  officials,  professional 
organizations  and  citizen  groups  on  the 
C&D  rule.  In  2000-01,  EPA  conducted 
interviews  and  group  discussions  with 
builders  and  developers  to  learn  about 
the  land  development  process,  builder- 
developer  organizational  structures. 


operational  and  business  practices,  and 
business  trends  in  greater  detail. 

In  2001  EPA  conducted  a  Small 
Business  Advocacy  Review  panel 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA).  A  discussion  of  this  process 
and  findings  are  discussed  in  section 
XIX.C  of  today's  document. 

VI.  Industry  Profile 

A.  Affected  Industry  Sectors 

The  construction  and  development 
category  covers  establishments 
classified  by  the  Census  Bureau  into  two 
subsectors. 

•  The  Building,  Developing  and 
General  Contracting  subsector  (NAICS 
233)  includes  land  subdivision  and 
development,  and  building  construction 
(residential  and  nonresidential].  Land 
developers  select  construction  sites, 
conduct  site  planning  and  design 
activities,  and  carry  out  other  tasks  such 
as  financing  and  marketing.  General 
contractors  build  residential,  industrial, 
commercial  and  other  buildings. 

•  Heavy  Construction  contractors 
(NAICS  234)  build  sewers  and  other 
utilities,  roads,  highways,  bridges  and 
tunnels. 

A  single  construction  project  may 
involve  many  firms  firom  both 
subsectors.  The  number  of  firms 
involved  and  their  financial  and 
operational  relationships  may  vary 
greatly  from  project  to  project. 

The  residential  building  industries 
have  their  own  variety  of  operational 
relationships.  Many  home  building 
projects  are  initiated  and  managed  by  a 
developer,  using  one  or  more  general 
contractors  to  supervise  and/or  carry  out 
the  physical  construction  activities. 
Other  projects  are  operated  by 
"merchant"  builders.  A  merchant 
builder  is  a  firm  that  develops  property, 
constructs  homes,  and  markets  the  final 
product  within  the  same  company. 
Although  these  functions  may  be 
conducted  by  different  entities,  the 
merchant  builder  conducts  all  of  these 
activities  within  the  same  firm.  In  the 
past,  industry  members  used  the  term 
"operative  builder"  to  refer  to  a  firm 
that  conducts  these  activities  within  the 
same  firm.  The  merchant  builder  is 
organized  into  divisions  or  departments 
within  the  firm  and  each  division  or 
department  is  responsible  for  different 
functions,  e.g.  land  development, 
construction,  marketing. 

Most  builders  and  developers  are 
separate  entities.  Typically,  the 
developer  acquires  property  and  moves 
the  project  from  raw  land  to  finished 
lots.  The  lots  are  usually  sold  to 
builders  who  construct  houses. 


commercial/shopping  centers,  office 
and  industrial  parks,  and  other  products 
for  the  final  consumer.  In  some 
situations  home  builders  will  construct 
speculatively  without  a  contract.  In 
other  cases  the  home  buyei*^ill  contract 
with  a  builder  for  a  specific  house.  The 
builder  hires  subcontractors  for 
carpentry,  plumbing,  electrical,  and 
other  services. 

Some  of  the  operating  characteristics 
of  the  heavy  construction  subsector 
include:  (1)  Usually  government  agency 
clients  rather  than  private  customers,  (2) 
public  sector  clients  typically  issue 
specifications  to  cover  many  projects 
(e.g.,  a  highway  agency  publishes  road 
construction  standards  for  all  projects  in 
its  jurisdiction),  and  (3)  frequent  use  of 
unit  price  contracts  (e.g.,  a  local  public 
works  agency  contracts  for  installation 
of  a  quantity  of  sewer  pipeline).  The 
relationship  between  the  heavy 
construction  firm  and  the  public 
customer  is  typically  established 
through  a  competitive  bid  process. 
Private  sector  customers  may  initiate 
projects  through  negotiated  contracts. 

EPA  understands  that  in  typical 
construction  projects  the  firms 
identifying  themselves  as  "operators" 
under  a  construction  general  permit  are 
general  building  contractors  and/or 
developers.^  While  such  projects  may 
use  the  services  of  specialty  contractors 
such  as  excavation  companies,  these 
firms  are  typically  subcontractors  to  the 
general  building  contractor  and  are  not 
identified  as  operators  in  the  storm 
water  permit.  Other  classes  of 
subcontractors  such  as  carpentry, 
painting,  plumbing  and  electrical 
services  typically  do  not  apply  for,  nor 
receive,  NPDES  permits  and  EPA  is  not 
including  these  businesses  in  its 
population  estimates  for  the  purpose  of 
today's  proposed  rule.  EPA  is  also 
excluding  businesses  classified  by  the 
Census  Bureau  as  "non-employer" 
establishments.  These  establishments 
tend  to  be  proprietorships  with  the 
owner  providing  individual 
construction  services  to  the  industry, 
and  they  are  primarily  engaged  in 
activities,  such  as  remodeling,  that 
disturb  little  if  any  land. 

B.  Construction  and  Development 
Activities  Affecting  Water  Quality  • 

1.  Planning  and  Site  Design 

Land  development  tasks  that  can 
affect  pollutant  discharges  typically 
include  the  following  activities: 


^  Under  tho  CEP.  a  property  owner  who  is  not  a 
developer  or  contractor,  e.g.,  a  corporation  erecting 
aji  office  building  for  its  own  use.  may  be 
designated  as  a  co-permittee  if  it  retains  control 
over  site  plans. 


•  Site  selection  and  analysis; 

•  Design  of  subdivision  and  lot  sizes 
in  residential  and  mixed-use  projects; 

•  Design  of  infrastructure  (roads, 
sewers,  utility  lines,  etc.). 

In  many  cases,  particularly  on  smaller 
projects,  a  land  owner  may  manage 
these  tasks  directly  without  the 
involvement  of  a  real  estate  developer. 
In  larger  projects,  real  estate  developers 
usually  manage  the.project.  especially 
when  local  government  requirements 
and  approval  processes  are  complex. 
This  is  often  the  case  for  residential 
developments,  mixed-use  projects 
(involving  housing,  commercial  and/or 
other  land  uses),  shopping  centers  and 
large  office  buildings  and  complexes. 

A  real  estate  developer  initiating  a 
project  will  typically  have  a  particular 
kind  of  project  in  mind  (such  as 
residential  or  commercial),  but  may  not 
have  identified  a  particidar  site.  The 
developer  may  formulate  a  conceptual 
plan  for  the  project  and  then  search  for 
sites  that  could  accommodate  such  a 
plan.  During  the  site  selection  process 
many  factors  are  taken  into 
consideration  by  the  developer,  and 
included  among  these  may  be  the 
presence  of  water  bodies  on  or  near  the 
site.  For  example,  the  developer  may 
consider  on-site  water  features  to  be  an 
amenity  that  can  add  value  to  the  site. 
On-site  water  body  characteristics  may 
dictate  how  structvu«s  can  be  located  on 
the  site  to  avoid  flooding.  Some 
properties  may  have  limitations  if  on- 
site  or  adjacent  water  bodies  have 
regulatory  designations  such  as  riparian 
buffers,  flood  plains  and  wetlands. 

Once  a  sitQ  nas  been  selected  and 
control  of  the  property  is  obtained 
(through  purchase,  lease,  option  to 
purchase,  etc.),  the  developer  can 
proceed  with  site  analysis,  design  and 
initial  proposals  for  local  govenunent 
approval.  Site  analysis  includes 
examination  of  topography,  soils,  and 
hydrology.  Site  design  tasks  depend  on 
the  plaimed  uses  for  the  land 
(residential,  commercial,  institutional, 
etc.)  and  may  involve  subdivision  of  the 
site  into  individual  home  lots;  locating 
commercial,  institutional  or  industrial 
buildings;  locating  streets,  sidewalks 
and/or  parking  areas;  and  placement  of 
utilities,  including  storm  drainage 
systems.  Planning  for  storm  water 
management  during  the  early  stages  of 
project  formulation  allows  for 
consideration  of  site  designs  that  can 
reduce  the  overall  water  quality  impacts 
of  the  site.  One  such  planning  strategy, 
"Conservation  Design,"  includes 
avoiding  natiural  wetland  areas, 
preserving  existing  trees  and  vegetation, 
maintaining  stream  buffers,  limiting  the 
extent  of  clearing  and  grading  activities. 


and  identifying  highly  infiltrative  soil 
areas  for  preservation.  (See  "Growing 
Green,"  Natural  Lands  Trust,  Inc., 
Media,  PA.  Available  at  http:// 
www.natlands.org/planning/ 
planning.html.)  'The  site  design  is 
subject  to  local  government  approval, 
and  multiple  agencies  may  be  involved, 
depending  on  the  size  and  complexity 
of  the  site  and  the  requirements  of 
master  planning  or  zoning  agencies. 
Once  the  appropriate  govenunent 
approvals  have  been  obtained,  the 
permittee  may  proceed  with  ground 
breaking  activities.  (D.  Linda  Kone. 
"Land  Development,"  Washington.  DC: 
Home  Builders  Press.  2000). 

2.  Clearing.  Excavating  and  Grading 

Construction  on  any  size  parcel  of 
land  almost  always  calls  for  a 
remodeling  of  the  earth.  Therefore, 
actual  site  construction  typically  begins 
with  site  clearing  and  grading. 
Earthwork  activities  are  important  in 
site  preparation  because  they  ensure 
that  a  sufficient  layer  of  organic 
material — ground  cover  and  other 
vegetation,  especially  roots — is 
removed.  The  size  of  the  site,  extent  of 
water  present,  the  types  of  soils, 
topography  and  weather  determine  the 
types  of  equipment  that  will  be  needed 
diuing  site  clearing  and  grading. 
Material  that  will  not  be  used  on  the  site 
must  be  hauled  away  by  tractor-pulled 
wagons,  dump  trucks  or  articulated 
trucks. 

Clearing  activities  involve  the 
movement  of  materials  from  one  area  of 
the  site  to  another  or  complete  removal 
from  the  site.  Equipment  used  for  lifting 
excavated  and  cleared  materials  include 
aerial-work  platforms,  forwarders 
cranes,  rough-terrain  forklifts,  and 
truck-moimted  cranes.  Truck  loaders  are 
used  for  digging  and  dumping  earth. 

Excavation  and  grading  may  be 
performed  by  several  different  tjrpes  of 
machines.  They  can  also  be  done  by 
hand,  but  this  is  generally  more  labor- 
intensive  and  more  expensive.  When 
grading  a  site,  builders  typically  take 
measures  to  ensure  that  new  grades  are 
as  close  to  the  original  grade  as  possible, 
so  as  not  to  create  a  dis-equilibrium. 
especially  to  avoid  erosion  and  storm 
water  nmoff.  Proper  grade  also  ensuires 
a  flat  surface  for  development  and  is 
designed  to  attain  proper  drainage  away 
from  the  constructed  buildings. 

Equipment  used  during  excavation 
and  grading  include  backhoes, 
bulldozers,  loaders,  directional  drilling 
rigs,  hydraulic  excavators,  motor 
graders,  scrapers,  skid-steer  loaders,  soil 
stabilizers,  tool  carriers,  trenchers, 
wheel  loaders  and  pipeliners.  The  type 
of  equipment  used  generally  depends  on 


the  functions  to  be  performed  and  on 
specific  site  conditions. 

Shaping  and  compacting  the  earth  is 
an  important  part  of  site  preparation. 
Earthwork  activities  might  require  that 
fill  material  be  used  on  the  site.  In  such 
cases,  the  fill  must  be  spread  in 
uniform,  thick  layers  and  compacted  to 
a  specific  density.  An  optimum 
moistiue  content  must  also  be  reached. 
Graders  and  bulldozers  are  the  most 
common  earth-spreading  machines. 
Compaction  is  most  often  accomplished 
with  various  types  of  rollers. 

For  removal  of  rock  frt)m  the  site,  the 
contractor  must  first  loosen  and  break 
the  rock  into  small  pieces.  This  can  be 
accomplished  by  drilling  or  blasting. 
Drilling  equipment  includes 
jackhammers,  wagon  drills,  drifters, 
chum  rills,  and  rotary  drills.  Dynamite 
and  other  explosives  can  be  used  to 
loosen  rock. 

Once  materials  have  been  excavated 
and  removed  and  the  ground  has  been 
cleared  and  graded,  the  site  is  ready  for 
construction  of  buildings,  roads,  and/ or 
other  structiues. 

3.  Erosion  and  Sediment  Control 

During  the  land  disturbance  period, 
affected  land  is  generally  exposed  after 
removal  of  grass,  rocks,  pavement  and 
other  protective  ground  covers.  Where 
the  soil  surface  is  unprotected,  soil  and 
sand  particles  may  be  easily  picked  up 
by  wind  and/or  washed  away  by  rain  or 
snow  melt.  This  process  is  called 
erosion.  The  water  carrying  these 
particles  eventually  reaches  a  water 
body.  The  particles  are  deposited  in  the 
water  body,  a  process  called 
sedimentation.  Descriptions  of  the 
environmental  impacts  of  construction 
site  runoff  are  provided  in  section  XV  of 
today's  document. 

Contractors  use  erosion  and  sediment 
controls  (ESCs)  to  mitigate  these 
impacts.  Erosion  controls  include 
mulching,  vegetative  filter  strips, 
diversion  berms  and  conveyance 
channels,  slope  drains,  bonded  fiber 
matrices,  and  rolled  products  such  as 
turf  reinforcement  mats.  These  materials 
and  methods  are  intended  to  reduce 
erosion  where  soil  particles  can  be 
initially  dislodged  on  a  construction 
site,  either  from  rainfall,  snow  melt  or 
up-slope  runoff.  Erosion  controls  may 
not  be  completely  effective,  and 
sediment  controls  are  typically 
employed  in  addition.  Sediment 
controls  include  sediment  basins, 
ponds,  and  traps;  and  barrier  methods 
such  as  silt  fences,  straw  bales  and  rock 
barriers.  ESCs  are  further  described  in 
section  VIA  of  today's  document. 
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4.  Control  of  Other  Pollutants 

Construction  activity  generates  a 
variety  of  wa.ste  materials.  These 
materials  may  include  concrete  truck 
rinsate,  trash,  and  other  pollutants. 
Construction  site  operators  utilize 
various  practices  to  manage  these 
wastes  and  minimize  discharges  to 
surface  waters,  including: 

•  Neat  and  orderly  storage  of 
chemicals,  pesticides,  fertilizers,  and 
fuels  that  are  being  stored  on  the  site: 

•  Regular  collection  and  disposal  of 
trash  and  sanitary  waste: 

•  Prompt  cleanup  of  spills  of  liquid 
or  dry  materials. 

These  procedures  are  described  in 
EPA's  1992  guidance,  "Storm  Water 
Management  for  Construction  Activities: 
Developing  Pollution  Prevention  Plans 
and  Best  Management  Practices"  (op. 
cit.).  State  and  local  government 
documents  pertaining  to  construction 
sites,  and  in  section  VIII  of  today's 
document. 

5.  Final  Stabilization  and  Long-Term 
Storm  Water  Management 

Construction  activities  on  previously 
undeveloped  land  areas  can 
significantly  alter  the  hydrology  of  a 
site.  In  order  to  avoid  flooding  on  the 
site  and  protect  the  newly  constructed 
structures,  the  builder  must  design 
drainage  facilities.  The  builder's  site 
plans,  as  approved  by  the  local 
government,  specify  the  location  of 
buildings  and  other  structures,  and 
typically  indicate  the  site's  drainage 
patterns  and  facilities  for  long-term 
storm  water  management.  The  plans 
may  specify  permanent  storm  water 
management  facilities  (or  BMPs)  to  be 
constructed  on  the  site,  to  control 
flooding,  and  in  some  cases,  to  protect 
receiving  water  quality.  No  single  BMP 
type  can  address  all  storm  water 

firoblems.  Each  type  has  certain 
imitations  based  on  the  drainage  area 
served,  available  land  space,  cost, 
pollutant  removal  efficiency,  as  well  as 
a  variety  of  site-specific  factors  such  as 
soil  types,  slope  and  depth  of 
groundwater  table.  Storm  water 
management  BMPs  are  further  described 
in  section  VIII  of  today's  document. 

Vn.  Storm  Water  DiKharge 
Characteriftics 

Since  1972,  EPA  and  the  States  have 
made  good  progress  in  issuing  discharge 
permits  for  a  wide  range  of  point 
sources  dischargers.  These  permits  have 
made  dramatic  improvements  in  water 
quality  conditions  and  are  largely 
responsible  for  much  of  the  success  in 
reducing  water  pollution.  Most  of  these 
permits  are  for  continuous  discharges 


with  predictable  effluent  quality  and 
quantity  that  occur  in  both  wet  and  dry 
weather  conditions. 

Construction  disturbance  activities 
can  generate  a  broad  range  of 
environmental  impacts  by  altering  the 
physical  characteristics  of  the  aff^ected 
land  area.  Construction  activities 
typically  involve  the  clearing,  surface 
stripping,  grading,  and  excavation  of 
existing  vegetation  followed  by  the 
active  construction  period  when  the 
affected  land  i$  usually  left  denuded 
and  the  soil  compacted,  often  leading  to 
an  increase  in  storm  water  runoff  and 
higher  rates  of  erosion.  The  most 
significant  pollutant  associated  with 
construction  activity  at  most  sites  is 
sediment.  Total  suspended  solids  (TSS) 
concentrations  from  uncontrolled 
construction  sites  have  been  found  to  be 
up  to  150  times  greater  than 
concentrations  from  undeveloped  land.'* 
If  the  denuded  and  exposed  areas 
contain  contaminants,  such  as  nutrients, 
pathogens,  metals  or  organic 
compounds,  they  are  likely  to  be  carried 
at  increased  rates  to  surrounding  water 
bodies  via  storm  water  runoff.  The 
denuded  construction  site  is  only  a 
temporary  state,  often  less  than  six 
months.  When  the  land  is  restored  with 
the  replanting  of  vegetation  after 
construction  is  completed,  the 
hydrology  of  the  site  may  be  altered.  For 
example,  the  completed  construction 
site  may  have  a  greater  proportion  of 
impervious  surface  than  prior  to  site 
development,  leading  to  changes  in  the 
volume  and  velocity,  and  in  some  cases 
teniperature,  of  storm  water  runoff. 

Vni.  Description  of  Available 
Technologies 

A.  Introduction 

Construction  and  development 
activities  have  the  potential  to  discharge 
pollutants  to  surface  waters  due  to  poor 
or  inadequate  site  design,  planning  and 
BMP  implementation.  These  impacts 
can  be  mitigated  by  the  application  of 
design  techniques  to  preserve  or  avoid 
areas  prone  to  erosion  and  through  the 
use  of  erosion  and  sediment  controls. 
The  use  of  good  site  design  and 
planning  techniques  also  can  reduce 
pollution  control  costs  and  improve  the 
effectiveness  of  pollution  control 
strategies  and  practices.  Good  site 
design  can  also  integrate,  to  the  extent 
appropriate,  practices  to  control  erosion 
and  sedimentation  at  active 
construction  sites  with  practices  to 


*TSS  is  an  "indicator"  parameter  used  to 
measure  sediment  discharges.  The  analytical  test 
procedure  for  TSS  is  called  "Residue- 
Nonfilterable."  EPA-approved  analytical  methods 
for  TSS  are  listed  in  40  CFR  part  136.  Table  I.B. 


control  post-construction  runoff.  For 
example,  site  plans  may  provide  for  the 
conversion  of  short-term  sediment 
control  practices  such  as  sediment 
basins  into  extended  detention  wet 
ponds  or  other  long-term  structural 
BMPs. 

A  discussion  of  technologies  and 
BMPs  is  contained  in  the  following 
sections  of  today's  document.  Some 
states  and  local  governments  have  also 
published  detailed  manuals  for  ESC  and 
or  storm  water  management  controls. 
Links  to  on-line  publications  are 
available  on  EPA's  website  at  http:// 
www  .epa/gov/OST/guide/construction . 

B.  Erosion  and  Sediment  Controls  and 
Other  Site  Management  Practices 

1.  Goals 

Construction  site  activities  should  be 
managed  to  reduce  erosion,  and  to  the 
extent  practical,  retain  sediment  on  the 
site.  Erosion  and  sedimentation  are  two 
separate  processes  and  the  practices  to 
control  them  differ.  "Erosion  is  the 
process  of  wearing  away  of  the  land 
surface  by  water,  wind,  ice,  gravity,  or 
other  geologic  agents.  Sedimentation  is 
the  deposition  of  soil  particles,  both 
mineral  and  organic,  that  have  been 
transported  by  water,  wind,  air,  gravity 
or  ice"  (adapted  from  North  Carolina 
Erosion  and  Sediment  Control  Planning 
and  Design  Manual,  September  1. 1988). 

Erosion  can  be  prevented  or 
minimized  by  various  methods  and 
practices.  The  main  strategies  used  to 
reduce  erosion  include  minimizing  the 
time  bare  soil  is  exposed,  preventing  the 
detachment  of  soil  and  reducing  the 
mobilization  and  transportation  of  soil 
particles  off-site. 

Decreasing  the  amount  of  land 
disturbed  can  significantly  reduce 
sediment  detachment  and  mobilization 
and  overall  erosion  and  sediment 
control  costs.  After  land  has  been 
disturbed,  exposed  soils  should  be 
covered  as  soon  as  possible  and  runoff 
should  be  actively  managed  to  prevent 
run-on  flows  firom  off-site  areas  and 
uncontrolled  runoff  firom  the  distiu'bed 
area(s).  In  addition,  runoff  should  be 
managed  to  prevent  high  runoff 
velocities  and  concentrated  flows  that 
are  erosive.  The  continued  effectiveness 
of  erosion  controls  also  is  dependent  on 
frequent  inspections  of  erosion  control 
practices  to  identify  maintenance  needs. 

The  control  of  sediment  detached  and 
mobilized  through  erosional  processes 
requires  a  separate  set  of  management 
practices.  Several  mechanisms  can  be 
used  to  remove  suspended  sediments  in 
nmoff.  They  include:  filtration,  settling 
and  chemical  precipitation.  These 
mechanisms  are  used  to  trap,  filter  or 
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settle  soil  particles  so  they  do  not  enter 
surface  waters. 

More  detailed  descriptions  of 
sediment  and  erosion  controls  can  be 
found  in  the  Development  Document. 

2.  Major  Categories  of  Best  Management 
Practices  . 

Planning  is  the  most  critical  element 
in  designing  an  effective  strategy  to 
control  erosion  and  sedimentation  on 
construction  sites.  The  protection  of 
areas  prone  to  erosion,  the  selection  and 
siting  of  erosion  and  sediment  control 
practices  and  the  continued 
effectiveness  of  these  systems  will 
depend  on  a  well  defined  plan. 

Erosion  and  sediment  control  (ESC) 
plans  and  site  plans  provide  the 
blueprints  for  the  protective  activities 
that  will  occur  on  the  construction  site. 
The  ESC  and  site  plans  may  also  contain 
descriptions  of  temporary  practices  such 
as  sediment  basins  that  will  be 
converted  into  long-term  storm  water 
management  practices. 

Several  general  objectives  should  be 
addressed  in  an  effective  ESC  plan: 

•  Minimize  clearing  and  grading 
activities: 

•  Protect  waterways  and  stabilize 
drainage  ways: 

•  Phase  construction  to  limit  soil 
exposure: 

•  Stabilize  soils  as  soon  as 
practicable: 

•  Protect  steep  slopes  and  cuts; 

•  Install  perimeter  controls  to  filter 
sediment: 

•  Employ  sediment  settling  controls. 
To  ensure  that  builders  and 

contractors  implement  effective  ESC 
plans,  MS4s  may  employ  several  other 
program  elements.  These  elements 
include  an  ESC  plan  review  process: 
contractor  education:  training,  licensing 
and  certification  programs,  and  an 
inspection  and  enforcement  process. 
See  EPA's  MS4  "Menu  of  BMPs" 
w«bsite  at  http://www.epa.gov/npdes/ 
menuofbmps/ menu. htm  for  descriptions 
of  these  activities. 

The  use  of  erosion  controls  is  widely 
recognized  as  being  the  most  cost- 
effective  way  of  managing  sediment  on 
construction  sites.  Typical  practices 
used  to  prevent  and  reduce  soil 
movement  include:  reducing  the  overall 
area  of  disturbed  land,  minimizing  the 
time  soils  are  exposed  to  precipitation, 
scheduling  clearing  and  grading  events 
to  reduce  the  probability  that  bare  soils 
will  be  exposed  to  rainfall,  preventing 
off-site  and  on-site  nmoff  from  eroding 
soils  through  the  use  of  berms, 
conveyances  or  energy  dissipation 
devices,  covering  soils  or  stockpiles, 
stabilizing  exposed  soils  as  soon  as 
possible,  and  inspecting  and 


maintaining  erosion  controls  on  a 
periodic  basis,  e.g..  after  each  storm 
event.  Vegetative  stabilization  using 
annual  grasses  is  the  most  common 
practice  used  to  control  erosion. 
Polymers,  physical  barriers  such  as 
geotextiles,  straw,  and  mulch  are  other 
common  methods  of  controlling  erosion. 

Despite  the  proper  use  of  erosion 
controls,  some  sediment  detachment 
and  movement  is  inevitable.  Sediment 
controls  are  used  to  control  (direct)  and 
trap  sediment  that  is  entrained  in 
runoff.  Typical  sediment  controls 
include  perimeter  controls  such  as  silt 
fences  constructed  with  filter  fabric, 
straw  bale  dikes,  berms  or  swales. 
Trapping  devices  such  as  sediment  traps 
and  basins  and  inlet  protectors  are 
examples  of  in-line  sediment  controls. 
Sediment  traps  and  basins  are  the 
primary  method  used  to  treat  and  settle 
out  sediment  for  small  and  large 
disturbed  areas. 

Construction  site  operators  manage 
building  materials  and  waste  to  reduce 
and  eliminate  potential  water  quality 
impacts.  Construction  materials  and 
chemicals  should  be  handled,  stored 
and  disposed  of  properly  to  avoid 
contamination  of  runoff.  Site 
management  plans  typically  include 
elements  such  as  spill  prevention  and 
remediation  plans,  nutrient 
management  plans  for  vegetative 
stabilization  efforts,  and  provisions  for 
human  waste  disposal,  e.g.,  portable 
toilets. 

C.  Long-Term  Storm  Water  Management 
Control 

1.  Goals 

After  completion  of  construction,  a 
variety  of  measures  have  been  adopted 
to  prevent  flooding  and  achieve  local 
resource  protection  goals,  such  as 
groundwater  recharge  or  maintaining 
stream  stability.  For  example,  BMPs  are 
often  integrated  into  the  overall  site 
design,  and  generally  approved  by  the 
local  government.  A  number  of  States 
have  developed  storm  water  BMP 
selection  and  design  criteria  for  use  in 
their  state.  In  addition,  the  Water 
Environment  Federation  (WEF)  and  the 
American  Society  of  Civil  Engineers 
(ASCE)  have  developed  a  methodology 
for  storm  water  BMP  design.  (Water 
Environment  Federation  and  the 
American  Society  of  Civil  Engineers. 
"Urban  Runoff  Quality  Management." 
1998.  WEF  Manual  of  Practice  No.  23 
and  ASCE  Manual  and  Report  on 
Engineering  Practice  No.  87.  Available 
for  purchase  at  http://www.wef.org  and 
http://www.asce.org). 


2.  Major  Categories  of  Best  Management 
Practices 

Planning  and  site  design  are 
important  to  ensure  the  selection  of  site 
designs  that  will  meet  the  needs  of  the 
owner  and  be  compatible  with  local 
infrastructure.  State  and  local 
governments  have  a  primary  role  in 
ensuring  proper  plaiming  and  the 
design  of  structural  storm  water  runoff 
conveyance  and  treatment  systems. 

Under  any  design  approach,  runoff 
flow  paths  are  designed  to  route  the 
runoff  though  functional  landscaped 
areas  or  structural  BMPs  that  store, 
infiltrate,  evaporate,  and  slow  the 
velocity  of  the  runoff.  Storage  basins, 
swales,  bioretention  cells  (highly 
permeable  engineered  soils  planted  with 
vegetation),  grading  to  alter  topography, 
increase  infiltration  and  decrease 
erosion,  and  depression  storage  are  the 
most  typical  practices  used  to  manage 
runoff  and  reduce  pollutant  loadings. 
More  innovative  practices  include 
rooftop  storage,  "green"  roofs 
(landscaped  roof  systems  designed  to 
store  and  treat  storm  water),  re- 
vegetation,  rainwater  capture  and  reuse, 
street  filters  (systems  for  treatment  of 
street  and  highway  runoff),  and  soil 
amendments.'^ 

Pollution  prevention  practices  are 
often  called  source  reduction  practices 
or  "non-structural"  BMPs.  Education, 
training  as  well  as  proper  inspections 
and  maintenance  are  the  primary 
methods  to  achieving  pollution 
prevention  objectives.  Information 
dissemination  via  outreach  efforts, 
professional  training,  licensing  and 
certification  combined  with  effective 
voluntary  incentives,  enforcement  and 
compliance  efforts  are  essential  to  good 
practice.  Product  substitution  or  the  use 
of  alternative  methods  and  practices  are 
also  considered  facets  of  pollution 
prevention. 


■*  Low  Impact  Development  (LID)  is  a_site  design 
approach  that  incorporates  conservation  techniques 
along  with  an  integrated  set  of  small  site-level 
landscape  runoff  treatment  and  control  features  that 
are  uniformly  distributed  throughout  the  site  in 
order  to  prevent  runoff  pollution  and  reduce  the 
impacts  of  development  and  redevelopment 
activities  on  water  resources.  ("Low  Impact 
Development  Design  Strategies:  An  Integrated 
Design  Approach."  EPA  841-B-OO-O03.  lanuary 
2000.  Available  on  EPA's  website  at  http:// 
www.epa.gov/owow/nps/urban.html).  Approaches 
similar  to  LID.  although  sometimes  using  different 
terminology,  include  "Better  Site  Design" 
("Introductimi  to  Better  Site  Design."  Article  no.  45 
in  The  Pmclice  of  Watershed  Protection.  Center  for 
Watershed  Protection.  EUicolt  City,  MD.  2000. 
http://www.stormwatercenter.net)  and  "Infiltration 
Approach"  ("Start  at  the  Source:  Design  Guidance 
Manual  for  Stormwater  Quality  Protection."  Bay 
Area  Stormwater  Management  Agencies 
Association,  Oakland.  CA.  1999). 
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DC  Devalopment  of  Effluent  Umitatioii 
GttidflliiMs  and  Standards 

A.  Industry  Subcategorization 

EPA  may  divide  a  point  source 
category  into  groupings  called 
"subcategories"  to  provide  a  method  for 
addressing  variations  between  products, 
processes,  and  other  factors  which 
result  in  distinctly  different  effluent 
characteristics.  Regulation  of  a  category 
by  using  formal  subcategories  provides 
that  each  subcategory  has  a  uniform  set 
of  effluent  limitations  that  take  into 
account  technological  achievability  and 
economic  impacts  unique  to  that 
subcategory.  In  some  cases,  effluent 
limitations  within  a  subcategory  may  be 
different  based  on  consideration  of  these 
same  factors  which  are  identified  in 
section  304(b)(2)(B)  of  the  CWA.  33 
U.S.C.  J314(b)(2)(B).  The  CWA  requires 
EPA,  in  developing  effluent  limitation 
guidelines  and  pretreatment  standards, 
to  consider  a  number  of  different 
factors,  which  are  also  relevant  for 
subcategorization.  The  statute  also 
authorizes  EPA  to  take  into  account 
other  factors  that  the  Agency  deems 
appropriate.  One  potential  benefit  of 
grouping  similar  facilities  into 
subcategories  is  the  increased  likelihood 
that  the  regulations  will  be  practicable, 
and  it  diminishes  the  need  to  address 
variations  between  facilities  through  a 
variance  process  ( Weyerhaeuser  Co.  v. 
Ck)8tle.  590  F.2d  1011, 1053  (D.C.  Or. 
1978)). 

In  preparing  today's  proposal,  EPA 
considered  several  ways  of 
subcategorizing  the  construction  and 
development  industry.  Methods 
considered  by  the  Agency  include 
subcategorization  by  site  size  (such  as 
disturbed  acreage),  development  type 
(such  as  residential,  commercial, 
industrial  and  transportation),  re- 
development vs.  "greenfield" 
development  (development  on  rural  or 
agricultural  land),  geography  and 
hydrology  (such  as  average  annual 
rainfall  and  soil  erosivity),  as  well  as 
builder  or  developer  size  (in  terms  of 
annual  revenue,  annual  units 
constructed,  annual  land  disturbance, 
etc.). 

1.  Subcategorization  by  Site  Size 

EPA  is  not  proposing  to  subcategorize 
site  sizes  of  10  acres  or  more.  EPA  is 
concerned,  however,  that  as  site  sizes 
decrease  below  10  acres  the  choice  of 
controls  within  site  design  parameters 
may  become  more  limited.  For  this 
reason,  EPA  is  proposing  in  Option  2  to 
establish  slightly  modified  requirements 
that  provide  greater  flexibility  for  sites 
distiirbing  less  than  10  acres. 
Specifically.  EPA  is  proposing  to  require 


sediment  basins  where  attainable  for 
sites  disturbing  10  acres  or  more,  while 
leaving  greater  flexibility  in  the  choice 
of  sedhnent  controls  for  sites  disturbing 
less  than  10  acres.  EPA  requests 
coaunent  on  this  proposed 
subcategorization. 

Under  today's  proposal.  Option  2. 
which  includes  both  control 
requirements  and  certification  and 
inspection  requirements,  would  apply 
to  sites  distiirbing  5  or  more  acres,  while 
Option  1,  which  includes  certification 
and  inspection  requirements  only, 
would  apply  to  sites  disturbing  1  acre  or 
more.  EPA  is  not  proposing  control 
requirements  for  sites  less  than  5  acres 
at  this  time  in  order  to  allow  the 
maximum  flexibility  to  the  States  in 
balancing  the  costs,  availability,  and 
effectiveness  of  erosion  and  sediment 
controls  and  to  provide  time  for  the 
States  to  demonstrate  the  effectiveness 
of  permits  to  control  discharge  of 
pollutants  associated  with  construction 
activity  disturbing  one  to  5  acres  imder 
Phase  II.  EPA  recognizes  that  this  same 
logic  may  apply  to  the  certification  and 
inspection  requirements  and  requests 
comment  on  adopting  Option  1,  but 
with  a  cutoff  of  5  acres  rather  than  1 
acre.  More  generally.  EPA  requests 
comment  on  the  appropriate  acreage 
cutoff  for  both  Options  1  and  2. 

2.  Subcategorization  by  Industry 

EPA  is  not.  at  this  time,  proposing 
subcategorization  by  industry  or 
industry  group  (i.e.  residential  building, 
non-residential  building,  heavy 
construction).  EPA  recognizes  that  there 
are  profit  differentials  between  industry 
groups  that  could  affect  their  economic 
and  financial  status.  Based  upon  EPA's 
current  cost  estimates  for  the  options 
being  proposed  today,  EPA  has  found 
these  options  to  be  economically 
achievable  for  all  industry  groups.  EPA 
is  concerned  about  the  practical 
difficulty  in  defining  an  appropriate 
industry  portion  to  be  subject  to 
alternative  standards,  or  an  appropriate 
industry  portion  for  whom  the  controls 
being  employed  today  would  be 
technically  or  economically  infeasible. 
Since  a  la^  number  of  development 
projects  (especially  larger  projects)  can 
consist  of  mixed  land  uses  (such  as  a 
large  residential  subdivision  built  along 
with  a  commercial/retail  center),  a 
subcategorization  by  industry  may  also 
present  implementation  challenges.  EPA 
requests  comment  on  possible  industry 
subcategorization  and  how  to  address 
the  implementation  issues  associated 
with  such  subcategorization. 


3.  Subcategorization  by  Builder/ 
Developer  Size 

EPA  is  not,  at  this  time,  proposing 
subcategorization  by  builder,  developer 
or  contractor  firm  size  (in  terms  of 
annual  construction  output,  revenue,  or 
acreage  disturbed).  Since  the  dollar 
value  of  a  project  or  revenue  of  a  builder 
or  developer  is  not  necessarily  related  to 
site  size  or  disturbed  area  (due,  in  part, 
to  differences  in  various  markets).  EPA 
has  not  foimd  a  direct  correlation 
between  any  of  these  factors  and  the 
amount  of  pollutants  in  storm  water 
discharges  to  receiving  waters. 

4.  Subcategorization  Based  on 
Hydrology.  Soil  Loss  Potential  or  Other 
Geographic  Factors 

EPA  also  considered  subcategorizing 
the  industry  based  on  hydrology  and 
potential  for  soil  loss,  but  determined 
that  the  existing  soil  loss  waiver 
included  in  the  h4PDES  Phase  II 
regulations  (40  CFR  122.26(b)(15)(i)(A)) 
is  sufficient  for  exempting  sites  with 
low  expected  soil  loss. 

Geographic  factors  that  may  be 
appropriate  for  subcategorizing  the 
industry  are  based  on  low  expected 
rainfall,  defined  periods  of  dry  and  wet 
weather,  and/or  construction  during 
cold  weather  where  the  ground  is 
frozen.  On  sites  with  these 
characteristics,  the  Agency  expects  soil 
erosion  to  be  minimal.  Option  2  in 
today's  proposal  would  continue  the 
provision  in  EPA's  current  CGP  for 
delaying  implementation  of  site 
stabilization  due  to  these  geographic 
factors.  Sees 450.21(h). 

5.  Subcategorization  Based  on  Past  Land 
Use 

EPA  considered  subcategorization  of 
the  industry  based  on  past  land  use, 
such  as  classifying  redevelopment  sites 
differently  from  "greenfield"  projects. 
Redevelopment  projects  present  some 
significant  challenges  in  terms  of 
erosion  and  sediment  control  due  to  the 
potential  for  site  constraints  and 
conflicts  such  as  size,  location, 
proximity  to  existing  development,  pre- 
development  site  contamination  issues, 
land  costs,  as  well  as  the  nature  of 
surroimding  development.  In  addition, 
redevelopment  projects  are  commonly 
perceived  to  be  preferable  to  greenfield 
development,  due  to  the  proximity  of 
redevelopment  sites  to  existing 
infrastructure,  the  need  to  revitalize 
older  neighborhoods,  and  the  potential 
for  providing  significant  economic 
stimulus  to  existing  neighborhoods.  As 
a  result,  many  conununities  offer 
incentives  in  order  to  encourage 
redevelopment  projects  and  to  make  the 


economics  of  the  project  viable. 
Imposition  of  expensive  storm  water 
and  erosion  control  requirements  in 
such  cases,  in  light  of  Uie  constraints 
present,  may  inflict  costs  that  render 
some  projects  to  be  economically 
unattractive  to  a  developer.  EPA  does 
not  believe  that  the  level  of  controls 
being  proposed  in  Option  2  today  will 
be  a  significant  disincentive  to 
redevelopment.  Much  of  the 
redevelopment  occurring  in  urban  areas 
involves  sites  of  less  than  5  acres  in 
disturbed  land.  For  the  redevelopment 
that  exceeds  that  site  size.  EPA  believes 
that  it  is  appropriate  to  require  a 
comparable  level  of  erosion  and 
sediment  control  as  is  provided  at 
greenfield  sites.  The  design  and 
implementation  of  those  controls,  while 
comparable,  may  be  very  different  for  a 
site  that  has  the  advantage  of  existing 
stormwater  management  infrastructiue 
than  for  other  sites.  In  either  case,  EPA 
believes  that  the  requirements  being 
proposed  provide  sufficient  flexibility  to 
allow  affordable  choices  for  both 
greenfield  development  and 
redevelopment  activities. 

B.  Regulatory  Options  Considered 

In  developing  today's  proposal,  EPA 
initially  evaluated  several  regulatory 
options  for  both  erosion  and  sediment 
control  and  other  temporary  BMPs, 
storm  water  management,  and  options 
that  would  not  establish  effluent 
limitation  gmdelines  regulations.  The 
erosion  and  sediment  control  (ESC) 
options  represent  the  controls  that  are 
typically  temporary  and  are  used  during 
the  land-disturbing  activities.  The  storm 
water  management  options  represent  the 
long-term  (permanent)  storm  water 
controls  that  are  designed  and  installed 
by  the  C&D  industry  at  the  time  of 
construction  but  are  intended  to  reduce 
loM-term  storm  water  impacts. 

Tae  following  sections  of  today's 
docimient  discuss  the  regulatory  options 
that  EPA  considered  for  today's 
proposal.  Section  X  describes  the 
specific  options  contained  in  today's 
proposal. 

1.  Overview  of  Regulatory  Options: 
Erosion  and  Sediment  Controls  and 
Other  Temporary  BMPs 

For  erosion  and  sediment  control  and 
other  temporary  BMPs.  EPA  considered 
a  series  of  regulatory  options.  These 
options  are  designed  to  control  the 
discharge  of  sediment,  storm  water  and 
other  pollutants  bom  sites  when 
construction  is  taking  place. 
Construction  and  development  activity 
involves  land  disturbed  from  previous 
uses  such  as  agriculture  or  forest  lands, 
or  occurs  as  redevelopment  of  existing 


rural  or  urban  areas.  During  the 
construction  process,  vegetation  or 
surface  cover  is  typically  removed  and 
soils  become  more  available  for 
transport  and  discharge  bom 
construction  sites.  Today's  proposal 
provides  regulatory  tools  to  improve 
management  and  control  on 
construction  sites  to  reduce  and 
minimize  soil,  storm  water,  and 
pollutant  transport  and  discharge  frpm 
construction  sites. 

EPA  initially  considered  a  range  of 
options  that  incorporate  varying  levels 
of  management  and  various  control 
strategies  for  sites  of  1  acre  or  more. 
During  the  Agency's  outreach  activities 
in  advance  of  proposal,  small  entity 
representatives  expressed  concern  over 
the  complexity  of  overlapping  and 
potentially  inconsistent  Federal,  State, 
and  local  storm  water  regulations.  These 
individuals  questioned  whether  it  was 
appropriate  to  be  considering  additional 
Federal  storm  water  regulations  at  such 
an  early  stage  in  implementation  of  the 
existing  storm  water  program.  They 
further  questioned  EPA's  assumptions 
regarding  the  level  of  control  that  would 
be  achieved  by  sites  less  than  5  acres 
imder  the  NPDES  Phase  n  requirements, 
pointing  out  that  the  compliance 
deadline  for  those  sites  has  not  yet 
passed. 

As  EPA  evaluated  the  options  for 
erosion  and  sediment  controls  and  other 
temporary  BMPs,  the  Agency  examined 
the  merit  of  excluding  sites  less  than  5 
acres  at  this  time.  EPA  estimates  that 
while  only  30  percent  of  sites  developed 
each  year  are  5  acres  or  more,  these  sites 
represent  over  80  percent  of  the 
disturbed  acreage.  The  Agency  believes 
that  the  phased  approach  to  issuing 
permits  for  construction  and 
development  has  allowed,  and  will 
continue  to  allow,  EPA  and  States  to 
improve  coordination,  communication, 
and  implementation  of  requirements  in 
a  more  strategic  way.  By  focusing  first 
on  the  larger  sites,  EPA  and  the  States 
are  focusing  resources  on  the  universe 
of  sites  that  have  the  greatest  potential 
for  reducing  discharge  of  pollutants  to 
surface  waters.  These  sites  generally 
have  more  control  alternatives  than 
smaller  sites,  and  greater  flexibility  in 
designing  erosion  and  sediment  controls 
that  work  within  overall  site  parameters. 
Implementation  of  erosion  and  sediment 
controls  imder  the  NPDES  Phase  I  storm 
water  rule  has  demonstrated  that  even 
though  controls  may  be  more  limited  for 
sites  as  small  as  5  acres,  sufficient 
alternatives  are  available  to  provide 
significant  control.  Indeed,  while  many 
of  the  erosion  and  sediment  control 
practices  are  not  dependent  on  site  size. 
others  (such  as  sediment  basins)  are  not 


always  appropriate  for  smaller  sites. 
Other  factors  also  affect  the  availability 
of  certain  control  practices.  As  the  site 
size  decreases,  the  proportion  of  sites 
that  are  "in-fill"  projects  constructed 
between  currently-developed  properties, 
or  redevelopment  of  existing  properties, 
likely  increases.  These  projects  present 
some  significant  challenges  in  terms  of 
erosion  and  sediment  control  due  to  the 
potential  for  site  constraints,  land 
availability  and  costs,  proximity  to 
existing  development,  as  well  as  the 
natiue  of  surrounding  development. 
EPA  is  proposing  not  to  establish 
effluent  limitation  guidelines  for  sites 
smaller  than  5  acres  at  this  time  in  order 
to  allow  the  maximum  flexibility  to  the 
States  in  balancing  the  costs, 
availability,  and  effectiveness  of  erosion 
and  sediment  controls  and  to  provide 
time  for  the  States  to  demonstrate  the 
effectiveness  of  permits  to  control 
discharge  of  pollutants  associated  with 
construction  activity  distiu^ing  one  to  5 
acres  under  Phase  II.  The  following 
discussion  presents  the  options  that 
EPA  considered  for  erosion  and 
sediment  controls  and  other  temfrarary 
BMPs. 

•  Codify  the  EPA  Construction  Genera] 
Permit 

EPA  considered  an  option  (a  variation 
on  Option  2  being  proposed  today]  that 
would  essentially  codify  the  provisions 
contained  in  EPA's  construction  general 
permit  (CGP)  as  minimum  national 
standards  for  erosion  and  sediment 
control  (i.e.,  for  all  states,  not  only  those 
with  EPA  as  permitting  authority).  The 
CGP  requirements  that  would  be 
codified  include  preparing  a  Storm 
Water  Pollution  Prevention  Plan 
(SWPPP)  or  equivalent,  provisions  for 
installing  and  sizing  sediment  basins  on 
sites  with  more  than  10  acres  of 
distm-bed  land,  requirements  for 
providing  cover  on  exposed  soil  areas 
within  14  days  after  construction 
activity  has  ceased,  and  installation  and 
maintenance  of  other  erosion  and 
sediment  control  practices  and  other 
temporary  BMPs  on  all  construction 
sites. 

•  Cbdi^  the  EPA  Construction  General 
Permit,  Require  Self-Inspection  and 
Certification 

EPA  considered  an  option  (being 
proposed  today  as  Option  2)  that  would 
essentially  codify  the  provisions 
contained  in  EPA's  construction  general 
permit  (CGP)  as  minimum  national 
standards  for  erosion  and  sediment 
control  and  add  inspection  and 
certification  requirements  to  improve 
operator  accoxmtability.  The  CGP 
requirements  that  would  be  codified  are 


42658 


Federal  Regigter/Vol.  67,  No.  121 /Monday.  June  24.  2002 / Proposed  Rules 


Federal  Register /Vol.  67.  No.  121 /Monday,  Jime  24.  2002  /  Proposed  Rules 


42659 


the  same  as  in  the  previous  option.  In 
addition,  EPA  iticorporated  mandatory 
site  inspection,  maintenance  and 
reporting  provisions  by  site  owners  and 
operators  in  order  to  improve 
conAdence  in  the  implementation  and 
performance  of  construction  site  erosion 
and  sediment  controls  in  this  option. 
These  certification  provisions  may  be 
accomplished  either  through  self- 
inspection  by  a  qualified  employee  of 
the  owner  and  operator  (such  as  a 
professional  engineer  or  person  trained 
in  erosion  and  sediment  control 
techniques)  or  ins|>ection  by  a  third- 
party  (such  as  a  consulting  firm).  The 
certification  provisions  would  consist  of 
a  checklist-type  certification  form  that 
the  permittee  would  be  required  to 
complete  at  various  stages  of  the  project 
to  certify  that  the  provisions  contained 
in  the  permittee's  SWPPP  are  being 
implemented.  Permittees  would  be 
required  to  conduct  periodic 
inspections  in  order  to  confirm  that  the 
permittee  is  conducting  the 
maintenance  necessary  to  maintain  the 
functionality  of  BMPs.  The  specific 
activities  requiring  certification  include: 
SWPPP  preparation;  insitallation  of 
perimeter  controls- and  sediment 
controls;  site  inspections  every  14  days; 
final  stabilization  of  exposed  soils  and 
removal  of  temporary  erosion  & 
sediment  controls.  The  certification  and 
inspection  forms  would  be  retained  on 
the  site,  and  made  available  to  the 
permitting  authority  and  the  public 
upon  request.  This  option  is  being 
proposed  as  Option  2  in  today's 
document  (see  section  X). 

•  Numerical  Design  Requirements 

EPA  considered  an  option  that  would 
establish  numerical  requirements  for  the 
design  of  sediment  basins  and  traps  that 
would  vary  based  on  local  or  regional 
rainfall  patterns  and  site-specific  soil 
types.  However.  EPA  determined  that 
there  were  insufficient  data  available  to 
establish  national  criteria  of  this  type, 
and  therefore  did  not  include  this 
requirement  in  today's  proposed  rule.  In 
addition,  this  approach  would  be  a 
significant  departure  from  the  current 
CGP  sizing  requirements,  which 
establishes  a  requirement  a  calculated 
volume  of  runoff  from  a  2-year.  2-hour 
storm,  or  for  3,600  cubic  feet  of  storage 
per  acre,  for  all  sites  of  10  or  more  acres. 

•  Numerical  Pollutant  Removal 
Requirements 

EPA  considered  options  that  would 
contain  numerical  requirements  for  the 
removal  of  specific  pollutants  from 
construction  site  nmoff.  EPA  initially 
considered  targeting  a  variety  of 
pollutants  including  sediment,  TSS. 


turbidity,  nutrients,  metals  and  other 
priority  pollutants.  EPA  considered  a 
regulatory  option  that  would  establish 
numerical  removal  criteria  for  sediment, 
or  an  associated  indicator  parameter 
such  as  total  suspended  solids  (TSS), 
suspended  sediment  concentration, 
settleable  solids,  or  turbidity.  This 
option  could  be  expressed  as  either  a 
percent  removal  through  sediment 
controls  (such  as  sediment  basins  or 
trapsl,  or  as  a  total  site  reduction 
(incorporating  consideration  of  sheet 
flow  and  diffuse  runoff  in  addition  to 
discrete  conveyances).  However,  EPA 
did  not  consider  this  approach  to  be  a 
viable  regulatory  option  due  to  several 
factors.  The  stochastic  nature  of  rainfall 
and  runoff  makes  verification  of  the 
design  standards  difficult.  In  some 
cases,  the  nature  of  local  rainfall  and 
runoff  characteristics  make  it  difficult  to 
even  design  BMPs  to  a  specified 
performance  level.  In  addition,  site- 
specific  soil  conditions  greatly  influence 
the  amount  of  sediment  mobilized 
during  nmoff  events,  and  the  soil 
settling  characteristics  greatly  influence 
the  performance  of  sediment  controls. 
Designing  an  entire  suite  of  erosion  and 
sediment  controls  for  a  site  to  perform 
to  a  specified  level  would  likely  require 
the  use  of  a  computer  model,  which 
could  add  significant  costs  with  little 
assurance  of  increased  effectiveness. 
Similarly,  monitoring  to  verify 
attainment  of  numerical  requirements 
can  also  be  very  difficult  (see 
"Discharge  Monitoring,"  below)  with 
little  demonstrated  benefits.  As  a  result. 
EPA  did  not  consider  numeric  pollutant 
control  requirements  a  viable  option. 

In  addition  to  establishing  numerical 
requirements  for  the  control  of 
sediment.  EPA  preliminarily  considered 
establishing  lequirements  for  removing 
fine-grained  and  slowly-or  non- 
settleable  particles  contained  in 
construction-site  runoff  (such  as 
turbidity).  This  option  would  likely 
have  relied  primarily  on  chemical 
treatment  of  soils  or  construction  site 
runoff  using  polymers  or  coagulants 
such  as  alum  in  order  to  prevent  the 
non-settleable  fractions  of  solids  from 
being  transported  off-site.  EPA  did  not 
pursue  this  option  due  to  the  concern 
over  possible  adverse  environmental 
effects  of  widespread  usage  of  chemical 
or  polymer  treatment  of  soils  and. 
therefore,  does  not  present  costs, 
pollutant  removals,  or  economic 
impacts  associated  with  such  an  option. 
However,  EPA  recognizes  that  at  some 
sites  use  of  chemical  treatment  may  be 
appropriate  based  on  a  site-specific 
determination.  The  Agency  solicits 
comment  and  data  on  the  possible  long- 


term  environmental  effects  associated 
with  this  option. 

EPA  also  evaluated  the  inclusion  of 
separate  requirements  for  controlling 
priority  toxic  pollutants,  pesticides  and 
pathogens  in  construction  site  runoff.  If 
these  pollutants  are  present  as  a  result 
of  construction  activities  themselves, 
the  most  appropriate  means  of  control  is 
typically  through  the  use  of  source 
control  and  pollution  prevention  BMPs, 
which  are  already  addressed  in  the 
existing  NPDES  r^ulations  through  the 
MS4  permit  requirements.  The  Agency 
has  been  unable  to  identify  any 
additional  BMPs  that  are  technically 
and  economically  feasible  for  use  at 
construction  sites  that  would  remove 
these  pollutants  once  they  are  in  the 
water  column.  Therefore  EPA  does  not 
present  costs,  pollutant  removals,  or 
economic  impacts  associated  with  such 
a  separate  option.  Hence,  EPA  proposes 
to  control  the  discharge  of  any  such 
pollutants  that  may  be  associated  with 
construction  activity  only  to  the  extent 
that  control  of  TSS  will  also  control 
these  pollutants.  EPA  is.  however, 
planning  to  conduct  additional 
sampling  activities  to  evaluate  the 
frequency  of  occurrence  and  levels  of 
these  pollutants  and  their  sources  in 
construction  site  runoff  for  the  final 
rule.  EPA  solicits  data  and  comments  on 
the  frequency  of  occurrence  and  levels 
of  pollutants  found  in  construction  site  - 
runoff,  as  well  as  BMPs  that  can  cost- 
effectively  remove  these  pollutants  from 
runoff  when  present. 

•  Discharge  Monitoring 

EPA  considered  the  inclusion  of 
monitoring  requirements  for  evaluating 
the  effectiveness  of  erosion  and 
sediment  controls.  Monitoring  of  storm 
water  discharges  from  construction  sites 
could  be  used  to  evaluate  the 
effectiveness  of  individual  sediment 
controls  (such  as  sediment  basins),  or 
monitoring  the  receiving  water  above 
and  below  construction  sites  could  be 
used  to  monitor  the  effects  of  an  entire 
site  on  ambient  water  quality. 
Monitoring  requirements  could  be 
incorporated  with  any  of  the  previously 
discussed  regulatory  options 
considered.  Since  H'A's  preferred 
approach  for  addressing  construction 
site  storm  water  does  not  rely  on  the 
performance  of  individual  sediment 
controls  but  rather  on  the  combined 
performance  of  a  suite  of  erosion  and 
sediment  controls,  monitoring  the 
effectiveness  of  individual  controls  is 
not  appropriate.  Monitoring  the 
effectiveness  of  the  overall  erosion  and 
sediment  control  requirements  specified 
in  today's  proposal  would  be  very 
difficult  at  the  majority  of  construction 


sites.  In  order  to  demonstrate  that  the 
erosion  and  sediment  control  provisions 
at  the  site  are  achieving  a  stated  overall 
percent  reduction  in  sediment  discharge 
would  likely  require  monitoring  of 
every  discharge  point  on  the  site,  or 
monitoring  the  receiving  vyater  above 
and  below  the  construction  site.  The 
high  degree  of  variability  in  site 
parameters,  regional  and  site-specific 
rainfall,  and  erosion  and  sediment 
control  effectiveness  would,  in  all 
likelihood,  make  specification  of 
standard  storm  water  monitoring 
requirements  impractical  for  a  national 
regulation.  The  constantly-changing 
state  of  construction  sites  due  to  the 
action  of  construction  equipment  would 
present  significant  challenges  in  terms 
of  monitoring  equipment  set-up  and 
maintenance.  The  stochastic  nature  of 
storm  events  would  likely  require  a 
dedicated  staffing  effort  on  the  part  of 
the  construction  site  operator  in  order  to 
ensure  preparedness  of  the  sampling 
equipment  for  capturing  nmoff  events. 
In  addition,  many  sites  discharge  to  an 
existing  storm  drain  system,  making 
monitoring  of  the  receiving  water 
infeasible.  AH  of  these  factors  would 
add  significant  expense  to  the 
construction  process,  with  little  or  no 
added  assurance  in  the  effectiveness  of 
control  measures  or  expected 
environmental  benefits.  As  a  result,  EPA 
is  not  including  discharge  monitoring 
with  today's  proposal.  Permitting 
authorities  may  include  discharge 
monitoring  requirements  in  permits, 
where  it  may  be  practical  to  specify 
sampling  and  monitoring  procedures 
that  are  appropriate  for  local  conditions. 

2.  Overview  of  Regulatory  Options: 
Certification  and  hispection 

During  the  Agency's  outreach 
activities,  EPA  received  many 
comments  that  an  effluent  guideline  was 
unnecessary  for  sites  covered  by  the 
NPDES  Phase  I  storm  water  regulations, 
and  untimely  for  sites  that  would  be 
covered  by  the  Phase  II  requirements. 
These  commenters  believed  that  the 
erosion  and  sediment  control 
requirements  currently  being 
established  through  best  professional 
judgement  by  the  permitting  authorities 
are  appropriate  in  that  they  can  be  more 
effectively  tailored  to  regional  and  local 
conditions  and  respect  traditional  State 
and  local  authority  over  land  use 
management.  Some  of  the  commenters 
stated,  however,  that  implementation  of 
these  State  and  local  requirements  is  not 
imiform.  These  commenters  expressed 
concern  that  State  and  local  government 
resources  are  insufficient  to  provide 
compliance  monitoring  on  a  timely 
basis,  particularly  where  inspections  by 


government  officials  are  the  primary 
mechanism  for  ensuring  that  controls 
are  installed  and  maintained.  As  a 
result,  according  to  this  view,  the 
effectiveness  of  the  program  hinges  on 
the  amount  of  attention  and  oversight 
provided  by  the  operator,  and  the 
knowledge  and  training  that  the 
operator  has  received. 

As  a  result  of  these  comments,  EPA 
considered  an  option  that  would  not 
establish  ELGs  at  this  time,  but  would 
rather  require  site  inspection, 
maintenance  and  reporting  by  site 
owners  and  operators  in  order  to 
improve  confidence  in  the 
implementation  and  performance  of 
construction  site  erosion  and  sediment 
controls.  This  option  would  include  a 
maintenance  record  of  site  activities, 
including  certification  that  plans 
required  by  the  permit  meet  all  erosion 
and  sediment  control  requirements, 
certification  that  inspection, 
stabilization  and  maintenance 
requirements  have  been  satisfied,  and 
certification  by  a  qualified  professional 
that  BMPs  have  been  adequately 
designed,  sized  and  installed,  lliis 
option  would  also  include  a 
requirement  that  the  operator  or 
designated  agent  conduct  regular 
inspections  to  ensure  that  erosion  and 
sediment  control  BMPs  are  maintained 
in  working  order.  The  certification  and 
inspection  forms  would  be  retained  on 
the  site,  and  made  available  to  the 
permitting  authority  upon  request.  (See 
section  XVIII  of  today's  docimient  for 
more  information  on  compliance 
paperwork  and  implementation.) 

EPA  developed  this  option  as  a 
mechanism  that  might  improve 
implementation  of  existing 
requirements.  During  Agency  outreach 
conducted  in  advance  of  today's 
proposal,  some  small  entity 
representatives  commented  that  the 
problem  with  existing  erosion  and 
sediment  control  requirements  is  not  the 
lack  of  standards,  but  rather  the  lack  of 
adequate  implementation  and 
enforcement,  including  education,  bid 
solicitation  and  evaluation,  proper 
design,  installation,  and  maintenance  of 
BMPs,  and  inspection.  One  small  entity 
representative  cited  a  recent  article,^ 
which  found  that  contractors  are  not 
following  good  installation  and 
maintenance  practices,  and 
recommended  more  inspection  and 
education  be  instituted  to  remedy  the 
problems,  instead  of  additional 
substantive  regulatory  requirements. 


"Robert  G.  Paterson,  "Construction  Practices:  The 
Good,  The  Bad  and  the  Ugly"  Article  no.  60  in  The 
Practice  of  Watershed  Protection.  Center  for 
Watershed  Protection.  Ellicott  City,  MD.  2000. 
Available  at  http://www.stonnwatercenter.net. 


EPA  believes  that  one  way  to  implement 
this  recommendation  is  by  increasing 
site  accountability  for  implementation 
to  ensure  that  corrective  steps  are  taken 
as  appropriate  to  ensure  that  practices 
perform  as  designed.  For  example, 
inspection  of  perimeter  silt  fences  can 
identify  sections  in  need  of  repair  or 
replacement  to  ensure  sediment 
containment.  Because  this  option  is  not 
linked  to  specific  levels  of  performance, 
but  applicable  to  any  requirements  that 
are  established  by  the  permit  writer. 
EPA  believes  that  it  may  be  appropriate 
for  sites  between  one  and  five  acres  as 
well  as  for  sites  of  five  acres  or  more. 
This  option  is  proposed  today  for  all 
sites  of  one  acre  or  more  as  Option  1. 
and  would  amend  the  NPDES  permit 
regtilations  at  40  CFR  122.44.  See 
section  X  for  a  description  of  the 
options  proposed.  EPA  also  recognizes 
that  this  option  may  impose 
disproportionate  costs  on  small 
operators  who  may  have  to  rely  on 
outside  consultants  to  perform 
certifications  and  inspections.  One  way  , 
to  reduce  overall  burden,  including 
burden  on  small  operators,  while 
covering  the  majority  of  disturbed 
acreage  would  be  to  limit  the  scope  of 
this  option  to  sites  of  5  acres  or  more. 
This  woiUd  establish  certification  and 
inspection  requirements  for  80  percent 
of  die  disturbed  acres.  EPA  thus  solicits 
comment  on  limiting  the  scope  of  this 
option  to  sites  of  five  acres  and  above. 
Under  this  approach,  sites  below  5  acres 
would  continue  to  be  governed  by 
certification  and/or  inspection 
requirements  based  on  the  BPJ  of  the 
permitting  authority. 

3.  Overview  of  Regulatory  Options: 
Continued  Reliance  on  State  and  Local 
ESC  Programs 

EPA  is  also  proposing  an  option 
under  which  no  additional  national 
regulations  would  be  established  at  this 
time.  Rather,  EPA  would  continue  to 
rely  on  existing  State  and  local 
programs  to  establish  appropriate 
sediment  and  erosion  control 
requirements  for  permitted  construction 
sites,  either  on  a  BPJ  basis  or  in 
accordance  with  applicable  regulations, 
ordinances,  land  use  plans,  etc.  Under 
this  option,  EPA  could  provide 
additional  support  for  training  and 
education  of  construction  and 
development  operators,  municipalities 
and  State  regulators,  in  order  to  improve 
the  effectiveness  of  existing  programs. 
This  would  build  on  the  existing 
regulatory  framework  by  preserving 
State  and  local  flexibility  to  tailor 
specific  requirements  to  regional  and 
local  conditions  while  at  the  same  time 
benefitting  trom  enhanced  technical 
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assistance  and  the  latest  information 
about  emerging  ESC  technologies  and 
their  effectiveness.  This  option  is  being 
proposed  as  Option  3. 

4.  Overview  of  Regulatory  Options 
Considered:  Long-Term  Storm  Water 
Management 

EPA  evaluated  several  regulatory 
options  for  control  of  long-term  storm 
water  discharges  from  development 
projects.  These  options  are  designed  to 
control  the  discharge  of  sediment,  storm 
water  and  other  pollutants  from  sites 
after  construction  is  completed.  EPA 
specifically  considered  numerical 
design  standards  for  the  removal  of 
specific  pollutants  (e.g..  80  percent  TSS 
removal),  limitations  on  post- 
development  flows  (e.g..  maintain  peak 
flows  at  pre-development  levels),  and 
BMPs  to  address  thermal  loadings  to 
sensitive  cold  water  streams.  EPA  is  not 
proposing  any  of  these  options  today. 
The  choice  of  such  controls,  whether  at 
a  specific  site  or  through  regional  storm 
water  management  infrastructure,  has 
historically  been  left  to  State  and  local 
governments.  These  governments  use  a 
variety  of  regulatory  and  non-regulatory 
programs  (such  as  land  use  planning)  to 
address  post-construction  storm  water 
flows  in  order  to  protect  infrastructure 
and  achieve  local  resource  goals.  A 
summary  of  existing  State  programs  is 
included  in  the  rulemaking  record. 
Some  States  and  municipalities  rely  on 
traditional  approaches,  such  as 
retention  ponds  and  infiltration  basins. 
Other  States  and  municipalities  are 
pursuing  approaches  that  will 
encourage  regional  planning,  lower 
impact  development,  and  other 
progressive  programs  to  reduce  not  only 
the  pollutant  nm-off  firom  the  site,  but 
to  protect  receiving  streams  ftt>m  the 
intensity  of  r\moff  that  has  accompanied 
urbanization.  Many  of  these  approaches 
do  not  lend  themselves  to  uniform 
standards,  but  require  integration  with 
land  use  decisions  and  site  design.  EPA 
supports  these  approaches,  and  does  not 
want  to  limit  the  flexibility  that  can  be 
afforded  at  the  local  level  while 
advances  are  being  made.  Moreover,  the 
options  EPA  explored  for  a  national  EIC 
would  have  been  very  expensive  if 
calculated  on  a  total  industry  cost  basis. 
Given  the  variety  of  approaches  being 
attempted  across  the  country  and  the 
expense  of  imposing  uniform  post- 
construction  controls,  EPA  considers  it 
inappropriate  to  propose  an  ELG  for 
long-term  storm  water  management  at 
this  time.  Instead.  EPA  has  decided  to 
confine  the  proposed  ELG  to  controls  on 
discharge  of  pollutants  associated  with 
construction  activity  during  the  active 
construction  phase,  and  to  maintain  the 


traditional  reliance  on  State  and  local 
programs  to  control  long-term  storm 
water  management.  At  the  same  time. 
EPA  is  concerned  that  States  and 
municipalities  be  provided  the  tools  to 
assess  the  variety  of  practices  that  are 
available  today  for  long-term  storm 
water  management.  Much  of  the 
technical  data  that  EPA  collected  in 
evaluating  these  options  will  be  made 
available  in  the  rulemaking  record, 

X.  Determination  of  Best  Practicable 
Control  Tedinology  Currently 
Available  (BPT).  Best  Conventional 
Pollutant  Control  Technology  (BCD. 
Best  Available  Technology 
Economically  Achievable  (BAT),  and 
New  Source  Performance  Standards 
(NSPS) 

As  discussed  in  section  m.D  of 
today's  document,  in  the  guidelines  for 
an  industry  category,  EPA  defines  BPT 
effluent  limits  for  conventional,  toxic 
(priority),  and  non-conventional 
polliXants  for  direct  discharging 
facilities.  For  the  BPT  cost- 
reasonableness  assessment  in  today's 
proposal.  EPA  used  the  total  pounds  of 
TSS  removed. 

A.  Rationale  for  Selected  BPT  Option 

EPA  estimates  that  construction  sites 
annually  discharge  80  million  tons  of 
TSS  into  the  surface  waters  of  the 
United  States.  As  a  result  of  the  quantity 
of  pollutants  currently  discharged 
directly  to  the  nation's  waters  and  the 
adverse  environmental  effects  of  these 
discharges  (see  section  VIII. B  of  today's 
document).  EPA  determined  that  there 
may  be  a  need  for  BPT  regulation  for  the 
construction  and  development  category. 

At  the  same  time,  EPA  recognizes  that 
many  States  are  examining  the  permit 
requirements  they  are  establishing  in 
light  of  their  experience  with  the  storm 
water  program  to  date.  EPA's  estimates 
of  pollutant  discharges  today  are 
significantly  lower  than  estimates  at  the 
time  EPA  issued  the  CGP.  EPA  is 
therefore  co-proposing  not  to  establish 
BPT  requirements  for  the  C&D  category, 
but  to  allow  and  encourage  fuller 
implementation  of  the  current  storm 
water  program.  This  co-proposal  takes 
two  forms,  one  in  which  EPA  essentially 
codifies  the  inspection  and  certification 
provisions  discussed  in  section  IX 
(hereinafter  called  Option  1).  and  one  in 
which  EPA  does  not  amend  the  national 
storm  water  regulations  at  this  time,  but 
instead  continues  to  rely  on  BP) 
requirements  tailored  to  regional  and 
local  conditions  as  determined  by  the 
permitting  authority  (hereinafter  called 
Option  3). 

As  one  option,  the  Agency  is 
pro[)osing  codification  of  the  CGP  with 


inspection  and  certification  as  the  basis 
for  BPT  (Option  2).  EPA's  decision  to 
co-propose  BPT  limitations  based  on 
this  option  reflects  the  following 
primary  factors:  (1)  The  degree  of 
effluent  reductions  attainable,  (2)  the 
total  cost  of  the  proposed  option  in 
relation  to  the  enluent  reductions 
achieved,  and  (3)  the  maturity  of  the 
NPDES  program  as  it  pertains  to 
construction  activity  at  sites  of  5  acres 
or  greater.  EPA  estimates  that  this 
option  will  reduce  pollutant  discharges 
to  waters  of  the  United  States  by  22 
billion  pounds  per  year  at  a  cost  of  $505 
million.  EPA  believes  this  option  does 
not  create  unacceptable  deleterious  non- 
water  quality  environmental  impacts. 

EPA  nas  not  identified  a  basis  for 
formulating  different  BPT  limitations 
based  on  facility  agej)rocess  or  other 
engineering  factors.  "Tne  most  pertinent 
factors  for  establishing  the  limitations 
are  costs  of  the  controls,  the  level  of 
effluent  reduction  benefits  obtainable, 
and  the  current  state  of  the  NPDES 
program. 

As  described  in  section  IX  of  today's 
document,  EPA  is  proposing  this  option 
for  sites  of  five  acres  or  more.  EPA  is  not 
proposing  to  establish  effluent 
limitation  guidelines  for  sites  of  less 
than  five  acres  at  this  time  for  the 
reasons  described  in  section  IX. 

EPA  is  also  considering  the  option 
(discussed  in  section  IX)  that  would 
codify  the  CGP  without  adding  the 
inspection  and  certification 
requirements.  Although  EPA  "believes 
that  inspection  and  certification 
requirements  will  help  ensure  the 
proper  design,  installation,  and 
maintenance  of  erosion  and  sediment 
controls,  EPA  recognizes  that  including 
specific  certification  and  inspection 
requirements  in  national  regulations  is 
not  the  only  way  to  accomplish  this 
objective.  EPA  could  instead  leave  the 
establishment  of  such  requirements  to 
the  BPJ  of  the  permitting  authority, 
consistent  with  State  and  local  program 
requirements.  Including  specific 
certification  and  inspection 
requirements  in  co-proposed  Option  2 
accounts  for  $65  million  per  year  of  the 
$505  million  per  year  cost  of  this 
option.  EPA  is  interested  in  minimizing 
recordkeeping  and  reporting  burdens  to 
the  extent  that  substantive  performance 
is  not  jeopardized.  EPA  solicits 
comments  on  less  costly  means  of 
ensuring  the  performance  of  erosion  and 
sediment  controls  and  the  merits  of 
leaving  the  establishment  of  specific 
certification  and  inspection 
requirements  to  the  BPJ  of  the 
permitting  authority.  ePa  solicits 
comment  on  the  option  of  codifying  the 
CGP  without  adding  specific  national 


certification  and  inspection 
requirements.  Under  this  option, 
§§  450.21(f)  and  (g)  would  be  removed 
from  the  proposed  rule  language,  except 
the  first  sentence  of  §  450.21(g)(1)  which 
would  be  retained. 

B.  BCT  Determination 

1.  July  9, 1986  BCT  Methodology 

The  BCT  methodology,  promulgated 
in  1986  (51  FR  24974).  discusses  the 
Agency's  consideration  of  costs  in 
establishing  BCT  effluent  limitation 
guidelines.  EPA  evaluates  the 
reasonableness  of  BCT  candidate 
technologies  (those  that  are 
technologically  feasible)  by  applying  a 
two-part  cost  test: 

(1)  The  publicly-owned  treatment 
works  (POTW)  test;  and 

(2)  The  industry  cost-effectiveness 
test. 

In  the  POTW  test,  EPA  calcidates  the 
cost  per  pound  of  conventional 
pollutant  removed  by  industrial 
dischargers  in  upgrading  from  BPT  to  a 
BCT  candidate  technology  and  then 
compares  this  cost  to  the  cost  per  pound 
of  conventional  pollutant  removed  in 
upgrading  POTWs  from  secondary 
treatment.  The  upgrade  cost  to  industry 
must  be  less  than  die  POTW  benchmark 
of  $0.25  per  poimd  (in  1976  dollars). 

In  the  industry  cost-effectiveness  test, 
the  ratio  of  the  incremental  BPT  to  BCT 
cost  divided  by  the  BPT  cost  for  the 
industry  must  be  less  than  1.29  (i.e..  the 
cost  increase  must  be  less  than  29 
percent). 

2.  Consideration  of  BCT  Option 

For  today's  proposed  rule.  EPA 
considered  whether  or  not  to  establish 
BCT  effluent  limitation  guidelines  for 
C&D  sites  that  would  attain  incremental 
levels  of  effluent  reduction  beyond  BPT 
for  TSS.  EPA  was  not  able  to  identify  a 
technically  feasible,  discrete  addition  to 
the  BPT  technology  that  woiUd  achieve 
additional  TSS  reductions  and  would  be 
applicable  nationally.  For  construction 
site  erosion  control,  additional 
conventional  pollutant  removals  would 
require  the  use  of  chemical  treatments 
such  as  polyacrylamide  (PAM)  or  aliun. 
As  described  in  section  DC.C  of  today's 
document,  the  Agency  recognizes  that 
these  treatments  are  used  in  some  parts 
of  the  coimtry,  but  has  insufficient 
information  about  the  environmental 
effects  of  the  treatments  to  recommend 
requiring  their  use  nationwide. 
Therefore,  EPA  did  not  apply  the  BCT 
Cost  Tests  and  is  co-proposing  that  BCT 
be  set  equivalent  to  BPT  limitations  (i.e.. 
Option  2). 


C.  BAT  and  NSPS 

EPA  generally  considers  the  following 
factors  in  establishing  the  best  available 
technology  economically  achievable 
(BAT)  level  of  control:  The  age  of 
process  equipment  and  facilities,  the 
processes  employed,  process  changes, 
the  engineering  aspects  of  applying 
various  types  of  control  techniques,  the 
costs  of  applying  the  control  technology, 
economic  impacts  imposed  by  the 
regulation,  non-water  quality 
environmental  impacts  such  as  energy 
requirements,  air  pollution  and  solid 
waste  generation,  and  other  such  factors 
as  the  Administrator  deems  appropriate 
(section  304(b)(2)(B)  of  the  Act).  In 
general,  the  BAT  technology  level 
represents  the  best  existing 
economically  achievable  performance 
among  dischargers  with  shared 
characteristics.  In  making  the 
determination  about  economic 
achievability,  the  Agency  takes  into 
consideration  factors  such  as  plant 
closures  and  product  line  closures. 
Where  existing  wastewater  treatment 
performance  is  uniformly  inadequate, 
BAT  technology  may  be  transferred 
bom  a  different  subcategory  or 
industrial  category.  BAT  may  also 
include  process  changes  or  internal 
plant  controls  which  are  not  common 
industry  practice. 

EPA  considered  the  same  option  for 
BAT  as  discussed  under  BCT.  The 
Agency  is  unaware  of  any  additional 
technically  feasible  and  economically 
achievable  technologies  for  the  removal 
of  toxics  (i.e.,  priority  metals  and 
organic  chemicals)  and  non- 
conventional  pollutants  under  BAT 
beyond  those  considered  for  BPT.  As 
discussed  in  section  DC.C  of  today's 
document.  EPA  initially  considered  the 
use  of  chemical  treatment  of  soils  or  the 
addition  of  polymers  (such  as  PAM)  or 
coagulants  for  die  removal  of  toxics  and 
non-conventional  pollutants.  However, 
due  to  the  concern  over  the  unknown 
environmental  effects  of  widespread 
usage  of  such  treatment,  EPA  did  not 
give  this  option  further  consideration. 
EPA  is  co-proposing  BAT  limitations 
equivalent  to  BPT  (Option  2). 

When  developing  NSPS,  EPA 
generally  considers  that  new  facilities 
have  the  opportunity  to  incorporate  the 
best  available  demonstrated 
technologies  including  process  changes, 
in-plant  controls,  pollution  prevention, 
and  end-of-pipe  treatment  technologies. 

The  NSPS  co-proposed  in  today's  rule 
would  apply  to  new  sources  as  defined 
in  §  450.11.  EPA  proposes  to  define 
"new  source"  for  purposes  of  part  450 
as  any  sotuce  of  storm  water  discharge 
associated  with  construction  activity 


that  results  in  the  disturbance  of  at  least 
five  acres  total  land  area  that  itself  will 
produce  an  industrial  source  frt>m 
which  there  may  be  a  discharge  of 
pollutants  regidated  by  some  other  new 
source  performance  standard  elsewhere 
under  subchapter  N.  (All  new  source 
performance  standards  promulgated  by 
EPA  for  categories  of  point  sources  are 
codified  in  subchapter  N.) 

The  definition  ot  new  source 
proposed  today  for  purposes  of  part  450 
would  mean  that  the  land-disturbing 
activity  associated  with  constructing  a 
particular  facility  would  not  itself 
constitute  a  "new  source"  unless  the 
results  of  that  construction  would  yield 
a  "new  soiuce"  regulated  by  other  new 
source  performance  standards.  For 
example,  construction  activity  that  is 
intended  to  build  a  new  pharmaceutical 

Elant  covered  by  40  CFR  439.15  would 
e  subject  to  new  source  performance 
standards  under  §450.24. 

EPA  also  seeks  comment  on  whether 
no  sources  associated  with  C&D  activity 
should  be  deemed  "new  sources."  EPA 
may  decline  to  establish  NSPS  on  the 
grounds  that  construction  activity  itself 
is  outside  the  scope  of  those  activities 
intended  to  be  covered  by  CWA  section 
306.  ("The  term  'new  source'  means  any 
soiux:e,  the  construction  of  which  is 
commenced  *   *  *"  33  U.S.C. 
1316(a)(2)(emphasis  added)).  Because 
EPA  has  co-proposed  to  set  NSPS 
equivalent  to  BPT,  the  Agency  exptects 
thiat  this  would  not  result  in  any 
substantive  increase  or  decrease  in  the 
limitations  imposed  on  any  C&D 
activity. 

EPA's  proposed  approach  to  defining 
"new  sources"  is  based  largely  on  the 
structure  of  the  CWA.  Under  the  CWA. 
a  source  may  not  be  a  "new  source" 
under  section  306(a)(3]  unless  there  is 
or  may  be  a  discharge  of  pollutants  from 
the  constructed  facility.  A  discharge  of 
pollutants  means  an  addition  of  any 
pollutant  to  navigable  waters  bom  any 
point  source,  i.e.,  any  discernible, 
confined  and  discrete  conveyance  such 
as  a  pipe,  ditch  or  channel.  See  CWA 
section  502(12)  &  (14).  Section  306(b)  of 
the  CWA  itself  includes  a  list  of 
industries  for  which  EPA  was  directed 
to  address  with  NSPS.  EPA  proposes  to 
treat  all  sources  from  which  there  may 
be  a  discharge  associated  with 
construction  activity  disturbing  five  ° 
acres  or  greater  that  will  result  in  a 
"new  source"  as  "new  sources" 
themselves. 

There  may  be  situations  when  a 
newly-constructed  direct  discharging 
point  source  would  fall  within  an 
industrial  category  or  subcategory  for 
which  EPA  has  not  promulgated  NSPS; 
In  that  case,  the  discharge  associated 
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with  the  construction  activity  would  be 
subject  to  BPT  limitations  outlined  in 
(i  450.21.  Substantively,  these 
limitations  are  identical  to  those 
imposed  on  "new  sources"  under  this 
proposed  rule. 

EPA  is  interested  in  any  comments  on 
these,  or  other  possible  definitions  of 
new  source  in  this  rule  and  is  especially 
interested  in  comments  regarding  EPA's 
legal  authority  to  take  either  of  these 
approaches,  the  environmental  benefits 
of  these  approaches  and  the  potential 
implications  these  approaches  may  have 
on  administration  of  the  NPDES  permit 
program.  * 

D.  Summary  of  Provisions  in  Today's 
Proposed  Rule 

The  provisions  in  today's  proposed 
rule  are  discussed  programmatically 
rather  than  in  the  order  of  the  numbered 
options. 

1.  General  Provisions  and  SWPPP 
Preparation 

Option  2  in  today's  proposal  includes 
a  number  of  specific  provisions  for 
preparation  of  Storm  Water  Pollution 
Prevention  Plans  (SWPPPs)  based 
principally  on  EPA's  current 
Construction  General  Permit  (CGP).  EPA 
is  also  proposing  some  additional 
provisions  for  inclusion  in  SWPPPs. 

Options  1  and  3  do  not  include 
specific  provisions  for  preparation  of  a 
SWPPP.  However,  under  these  options 
sites  would  continue  to  be  governed  by 
existing  permit  requirements.  All 
individual  permits,  EPA-issued  general 
permits,  and  most  State-issued  general 
permits  for  discharges  associated  with 
construction  activity  five  acres  of  greater 
require  the  preparation  of  a  SWPPP  or 
similar  pollution  prevention 
documentation. 

The  CGP  requires  owners  and 
operators  of  construction  sites  subject  to 
regulation  to  prepare  a  SWPPP  that, 
among  other  things,  describes  the  BMPs 
to  be  selected  to  control  runoff  during 
the  land-disturbing  phase  (erosion  and 
sediment  controls).  While  the  SWPPP 
terminology  is  used  in  EPA-issued 
CGPs.  States  need  not  use  the  SWPPP 
terminology.  Instead,  States  may  require 
alternate  documents  that  are  equivalent 
to  SWPPPs.  Examples  include  erosion 
and  sediment  control  plans,  storm  water 
management  plans,  or  other  documents. 
EPA  has  conducted  an  evaluation  of 
State-level  erosion  and  sediment  control 
regulations,  and  found  that  the  majority 
of  States  include  provisions  equivalent 
to  those  contained  in  the  EPA  CGPs.  As 
a  result,  the  requirements  co-proposed 
under  Option  2  today  can  be 
incorporated  into  SWPPPs.  or  alternate 
documents  that  are  equivalent  to  a 


SWPPP.  as  long  as  these  documents 
address  all  of  the  provisions  contained 
in  today's  proposal. 

The  requirements  co-proposed  today 
do  not  preclude  permitting  authorities 
and  State.  County  and  Municipal 
erosion  and  sediment  control 
regulations  or  ordinances  from 
including  additional  or  more  stringent 
requirements,  nor  do  they  replace 
existing  requirements  that  are  more 
stringent. 

Section  450.21(d)  contains  the 
requirements  for  preparing  a  SWPPP 
under  Option  2.  Explanations  are 
provided  below  for  selected  provisions. 

•  Section  450.21(d)(1).  Narrative 
description  of  the  construction  activity. 
Although  not  an  explicit  requirement, 
EPA  presumes  that  any  individual 
activity  on  the  site  that  will  result  in  a 
disturbance  of  more  than  1,000  square 
feet  of  land  will  be  treated  as  a 
"significant"  distiuttance  of  soils  and 
will  be  described  in  the  SWPPP. 

•  Section  450.21(d)(2).  Genera/ 
location  map  and  site  map.  In  most 
cases,  a  site  drawing  prepared  along 
with  the  erosion  and  sediment  control 
plan  is  appropriate.  The  site  map  shall 
be  of  sufficient  scale  and  detail  to  allow 
easy  identification  of  individual  erosion 
and  sediment  controls  and  storm  water 
BMPs,  as  well  as  delineation  of  drainage 
pathways.  In  many  jurisdictions,  local 
agencies  specify  a  map  scale  for 
preparation  of  site  drawings. 

•  Section  450.21(d)(3).  Description  of 
available  data  on  soils  present  at  the 
site.  This  type  of  information  may  be 
obtained  from  soil  surveys  conducted 
during  the  initial  stages  of  project 
formiUation,  which  may  be  needed  for 
evaluating  the  engineering  properties  of 
soils.  Information  of  this  type  might  also 
be  collected  during  initial  investigations 
of  a  site,  commonly  referred  to  by  the 
industry  as  "due  diligence"  procedures 
or  a  "Phase  I"  or  "Phase  II" 
environmental  site  assessment' 

•  Section  450.21(d)(4).  Description  of 
BMPs  to  be  used  to  control  pollutants  in 
storm  water  discharges  during 
construction.  The  operator  may 
reference  a  State  erosion  and  sediment 
control  design  manual  used  to  design 
BMPs  as  an  abbreviated  method  for  a 
fuller  description  of  the  BMPs  in  the 
SWPPP.  Such  references  should  cite 
specific  BMP  references  and/or 
specifications  in  the  manual.  -- 


'  The  phases  referred  to  in  this  instance  describes 
a  step  in  an  environmental  site  assessment  (ESA) 
process,  not  the  NPDES  "Phase  I"  of  "Phase  11" 
storm  water  regulations.  ASTM  International 
(formerly  known  as  the  American  Society  for 
Testing  and  Materials)  has  published  recommended 
ESA  procedures  as  standard  no.  E1527-96.  bttp:// 
www.astm.org 


•  Section  450.21(d)(5).  Description  of 
the  general  timing  (or  sequence)  in 
relation  to  the  construction  schedule 
when  each  BMP  is  to  be  implemented. 
Although  approximate  dates  are  useful, 
they  are  not  necessary.  General 
descriptions  are  acceptable.  For 
example,  one  might  describe  an 
installation  of  a  BMP  as  follows: 
"sediment  basins  will  be  installed  prior 
to  initial  clearing  and  grubbing  of  the 
site." 

•  Section  450.21(d)(6).  Estimate  of . 
the  pre-development  and  post- 
construction  runoff  coefficients  of  the 
site.  Estimates  of  runoff  coefficients  may 
be  determined  by  using  a  number  of 
readily  available  resources,  including 
models  such  as  'Urban  Hydrology  for 
Small  Watersheds,  Technical  Release  55 
(TR-55)"  and  documents  such  as 
"Hydrology.  Section  4,  National 
Engineering  Handbook  (NEH-4)."  both 
published  by  USDA/Natural  Resources 
Conservation  Service  (NRCS).  In 
addition,  there  are  a  number  of 
commercial  software  packages  that  may 
also  be  used  to  estimate  these 
parameters. 

•  Section  450.21(d)(8).  Delineation  of 
SWPPP  implementation  responsibilities. 
The  SWPPP  must  describe  who  is 
responsible  for  implementation  of  the 
controls  described  in  the  SWPPP. 

•  Section  450.21(d)(9).  Any  existing 
data  that  describe  the  storm  water 
runoff  characteristics  of  the  site.  Include 
any  existing  data  that  describe  the 
quality  of  any  discharges  of  storm  water 
from  the  site.  This  does  not  require  the 
permittee  to  collect  additional  data. 

It  is  important  to  note  that  the  above 
requirements  for  SWPPP  preparation  are 
in  addition  to  any  requirements 
contained  in  other  Federal.  State  or 
local  regulations.  Permittees  should 
always  consult  permit  authorities  to 
obtain  all  requirements  related  to 
SWPPP  preparation.  In  addition. 
§  450.21(e)  would  require  periodic 
updating  of  the  SWPPP  to  address 
changes  in  activities  that  may  require 
updating  of  the  erosion  and  sediment 
control  provisions  for  the  site.  Examples 
where  updates  may  be  needed  include 
significant  changes  in  the  construction 
schedule  or  changes  in  the  nature  of 
construction  activities.  If  periodic 
inspections  indicate  that  die  selected 
erosion  and  sediment  controls  are  not 
effective  in  controlling  pollutant 
discharges  from  the  site,  the  revision  of 
the  SWPPP  may  be  necessary.  It  is  the 
responsibility  of  the  permittee  to  keep 
the  SWPPP  current. 
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2.  Design  and  Installation  of  Erosion  and 
Sediment  Controls 

Under  all  three  options,  permits 
would  require,  at  a  minimum, 
compliance  with  any  applicable  State 
and  local  erosion  and  sediment  control 
requirements.  Under  Option  2,  the 
selection,  design  and  implementation  of 
these  controls  would  need  to  also 
comply  with  the  national  effluent 
guidelines  in  40  CFR  450.21.  Under 
Options  1  and  3,  the  selection,  design 
and  implementation  of  these  controls 
would  be  governed  by  BPJ-based  permit 
conditions  established  by  the  permit 
authority  and  tailored  to  regional  or 
local  conditions.  In  practice,  many  of 
the  same  control  technologies  may  be 
used  under  all  three  options,  though  the 
design  and  performance  could  vary 
significantly  in  some  locations. 

The  erosion  and  sediment  control 
provisions  of  Option  2  rely  on 
implementation  of  a  range  of  BMPs,  as 
well  as  a  design-based  standard  for 
sediment  basins.  This  standard  is 
different  from  many  traditional  effluent 
guidelines  in  that  it  does  not  establish 
end-of-pipe  discharge  limitations  or 
performance  standards  for  storm  water 
runoff  from  construction  sites,  but 
instead  establishes  minimum  criteria  for 
erosion  and  sediment  control  selection, 
design,  installation  and  maintenance. 
The  design  standard  is  based  primarily 
on  minimizing  sediment  generation  and 
transport  through  the  use  of  effective 
erosion  controls,  and  secondly  on 
controlling  sediment  discharge  through 
the  use  of  effective  sediment  controls. 
Ehie  to  the  high  degree  of  variability  in 
site  parameters,  regional  and  site- 
specific  rainfall,  and  erosion  and 
sediment  control  effectiveness,  Option  2 
does  not  contain  numerical  discharge 
standards  or  discharge  monitoring 
requirements.  Instead,  this  option  relies 
on  adherence  to  established  erosion  and 
sediment  control  principles  and 
demonstration  of  effective  design, 
installation  and  maintenance  through 
regular  inspection  and  certification. 

Although  Option  2  does  not  contain 
monitoring  provisions,  permitting 
authorities  may  require  monitoring  of 
construction  site  runoff  or  receiving 
waters  to  gauge  performance.  Examples 
of  indicator  parameters  that  may  be 
evaluated  in  order  to  evaluate  the 
quality  of  storm  water  discharged  from 
construction  sites  include  TSS, 
tiu-bidity.  settleable  solids,  and 
suspended  sediment  concentration. 
(EPA-approved  analytical  test  methods 
for  some  of  these  parameters  are  listed 
in  40  CFR  part  136.)  In  addition, 
permitting  authorities  may  also  utilize 
ntunerical  models  to  evaluate  erosion 


and  sediment  control  efficiency  and  to 
evaluate  sediment  generation  and 
delivery  from  construction  sites. 
Examples  include  empirical  models 
such  as  the  Revised  Universal  Soil  Loss 
Equation  (RUSLE)  or  process-based 
models  such  as  SEDCAD  and  SEDIMOT 
II.« 

Under  Option  2,  construction  site 
owners  and  operators  would  be  required 
to  consider  the  use  of  a  range  of  erosion 
and  sediment  control  BMPs  when 
preparing  SWPPPs  for  construction 
sites.  EPA's  preferred  approach  Is  to 
first  limit  sediment  generation  and 
transport  through  the  use  of  effective 
site  plaiming  and  erosion  controls,  and 
secondly  control  sediment  discharges 
through  the  use  of  effective  sediment 
controls.  In  addition,  §  450.21(c)  would 
require  implementation  of  pollution 
prevention  practices  to  prevent 
contamination  of  storm  water  runoff 
with  construction  materials  and  litter 
and  debris. 

Section  450.2.1(a)  would  require  that 
construction  site  owners  and  operators 
include  descriptions  of  general  erosion 
and  sediment  controls  and  BMPs  in 
SWPPPs  to  retain  sediment  on  site  (to 
Ihe  extent  practicable),  and  to  provide 
interim  and  permanent  stabilization. 
Stabilization  measures  may  include 
establishment  of  temporary  or 
permanent  vegetation,  mulching, 
geotextiles,  sod  stabilization,  vegetative 
buffer  strips,  and  protection  of  trees  and 
mature  vegetation.  This  section  also 
requires  the  SWPPP  to  contain  a 
schedule  indicating  when  practices  will 
be  implemented.  EPA  recommends  that 
all  controls  be  properly  selected  and 
installed  in  accordance  with  sound 
engineering  practices  and,  when 
feasible,  manufacturer's  specifications. 

In  Option  2,  EPA  is  requiring  that 
owners  and  operators  impliement 
sediment  controls  for  all  drainage  areas 
of  5  or  more  acres.  For  drainage  areas  of 
between  5  and  10  acres,  smaller 
sediment  basins  or  sediment  traps  shall 
be  used  where  attainable.  For  drainage 
areas  of  10  or  more  acres,  sediment 
basins  or  equivalent  control  measures 
shall  be  installed  where  attainable. 
Where  neither  a  sediment  basin  or 
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equivalent  control  is  attainable,  silt 
fences,  vegetative  buffer  strips  or 
equivalent  sediment  controls  are 
required.  Runoff  from  undisturbed  site 
areas  that  is  diverted  around  disturbed 
areas  can  be  ignored  when  designing 
sediment  controls.  Where  attainable, 
sediment  basins  shall  be  designed  to 
provide  storage  for  a  2  year,  24-hoiu' 
storm,  or  alternatively,  3,600  cubic  feet 
of  storage  volume  per  acre  drained.  The 
basin  sizing  is  based  on  the  area  of  the 
drainage  that  will  have  vegetation 
removed  and  soils  disturbed  (i.e.,  if  the 
drainage  area  is  15  acres,  but  only  13 
acres  of  this  area  will  have  vegetation 
removed  and  soils  disturbed  during  the 
course  of  the  project  and  the  remaining 
2  acres  will  remain  vegetated  and  is 
directed  around  both  the  disturbed  area 
and  the  sediment  basin,  then  the 
permanent  storage  volume  can  be  sized 
based  on  13  acres).  EPA  recommends 
that  sediment  control  outlets  be 
designed  to  provide  a  detention  time  at 
the  design  capacity  of  at  least  6  hoiu«. 
In  addition,  permit  authorities  may 
require  that  the  basins  be  designed  to 
pass  larger  runoff  events  safely,  and  may 
require  the  use  of  an  emergency 
spillway,  pursuant  to  state  and/or  local 
authority. 

EPA  encourages  permittees  to  utilize 
improved  sediment  basin  designs  that 
incorporate  features  such  as  baffles  and 
outlet  structures  such  as  rock  or  fabric 
filters  surrounding  risers,  siphoning 
outlets,  and  using  surface  skimmers  and 
floating  weirs.  The  use  of  these  practices 
may  significantly  improve  the 
performance  of  sediment  basins  in 
certain  cases.  In  addition,  all  basins 
should  be  designed  by  a  qualified 
engineer  and  local  regulations  regarding 
impoimdment  design  should  be 
consulted.   - 

Proposed  §  450.21(h)  would  require 
site  owners  and  operators  to  provide 
temporary  and/or  permanent 
stabilization  of  exposed  soil  areas  on 
construction  sites.  Exposed  soil  areas 
and  slopes  must  be  stabilized  as  soon  as 
practicable,  and  in  no  case  more  than  14 
days  after  construction  activity  has 
temporarily  or  permanently  ceased  on 
any  portion  of  the  site.  Where 
construction  activity  has  temporarily 
ceased  on  a  portion  of  the  site  and  earth- 
disturbing  activities  will  be  resumed 
within  21  days,  stabilization  is  not 
required  on  that  portion  of  the  site. 
Time  limits  for  stabilization  may  be 
extended  where  compliance  is 
impractical  due  to  snow  cover,  fitizen 
soil,  or  other  factors.  Temporary  or 
permanent  erosion  control  measures 
include  planting  of  vegetation,  sodding, 
mulches,  bonded  fiber  matrices,  binders 
and  tackifiers,  polymers,  and  rolled 


42664 


Federal  Register /Vol.  67.  No.  121 /Monday.  Jvine  24.  2002/Propo8ed  Rules 


Federal  Register /Vol.  67,  No.  121 /Monday,  June  24,  2002  /  Proposed  Rules 


42665 


erosion  control  products.  Exceptions  are 
provided  for  low  rainfall  areas  and 
where  stabilization  is  temporarily 
impracticable. 

3.  Inspection  and  Certification 
Provisions 

Under  all  three  options,  permits 
would  generally  specify  inspection  and/ 
or  other  requirements  to  ensure 
compliance.  Under  Option  3.  these 
requirements  would  continue  to  be 
based  on  State  and  local  ESC  programs 
and  the  BPJ  of  the  permitting  authority. 
Both  Options  1  and  2  would  require  a 
variety  of  site  erosion  and  sediment 
control  inspection  and  certification 
requirements,  including  inspections 
every  14  days  and  a  final  site  inspection 
and  certification.  The  provisions  in  each 
option  are  roughly  equivalent,  although 
each  would  be  codified  differently  in 
the  regulations.  Under  Option  3,  any 
inspection  and  certification 
requirements  would  be  based  on  any 
applicable  State  and  local  ESC  programs 
and  the  BP)  of  the  permitting  authority. 

In  Caption  1.  part  122  would  be 
amended  to  add  conditions  applicable 
to  storm  water  permits  for  construction 
activity.  Section  122.44(t)(l)  would 
require  a  permittee  (or  designated  agent) 
to  maintain  a  site  log  book  to  track  die 
implementation  of  erosion  and  sediment 
controls  and  other  actions  required  by 
the  permit.  The  analogous  provision  in 
Option  2  is  at  §  450.21(f).  Any  format  for 
the  site  log  book  could  be  used,  as  long 
as  the  specific  provisions  listed  in  the 
regulation  are  addressed.  EPA  plans  to 
provide  guidance  on  a  recommended 
format  for  the  site  log  book  at  the  time 
of  promulgation  if  EPA  ultimately 
promulgates  inspection  and  certification 
requirements.  EPA  solicits  comments  on 
the  log  book  format. 

Option  1  would  also  amend 
§  122.44(i)(4)  to  exclude  construction 
sites  subject  to  ELGs  from  discharge 
monitoring  requirements,  for  the 
reasons  dmcribed  in  section  DC  of 
today's  document.  Permit  authorities 
would  retain  discretion  to  set 
monitoring  requirements  for 
construction  site  discharges  on  a  case- 
by-case  basis. 

Options  1  and  2  would  also  require 
periodic  inspection  and  certification  of 
various  provisions.  This  is  embodied  in 
proposed  §  122.44(t)(2)  in  Option  1,  and 
§§  450.21(f)  and  (g)  under  OpUon  2.  The 
certification,  either  by  the  permittee  or 
designated  agent  (as  described  below) 
would  be  an  assurance  by  the  certifying 
official  that  the  various  provisions 
concerning  BMP  design,  installation  and 
maintenance  are  occurring  on  a  regular 
basis  in  order  to  assure  effectiveness  of 
the  selected  erosion  and  sediment 


controls.  The  permittee  or  designated 
agent  would  not  be  required  to  certify  as 
to  the  performance  of  selected  controls, 
but  rather  that  the  controls  were 
designed  and  installed  according  to  the 
provisions  required  in  the  permit  and 
that  regular  maintenance  activities  are 
occurring.  In  some  States  and 
municipalities,  similar  inspection 
systems  are  already  being  employed, 
and  EPA  believes  that  these  systems 
would  generally  be  in  conformance  with 
Options  1  and  2.  The  Agency  requests 
comment  on  whether  the  proposed 
inspection  requirements  are  compatible 
witn  existing  State  and  local  ESC 
inspection  systems. 

u>A  recommends  that  these 
inspections  be  conducted  by  a  Certified 
Professional  in  Erosion  and  Sediment 
Control  (CPESC),«  licensed  Professional 
Engineer  (PE),  or  other  qualified 
professional  with  training  in  erosion 
and  sediment  control  principles  and 
practices.  However,  since  there  will  be 
a  large  number  of  inspections  required 
to  cover  all  construction  sites  nationally 
and  there  is  only  a  limited  number  of 
certified  professionals  available,  EPA  is 
not  requiring  that  these  inspections  be 
carried  out  by  a  licensed  or  certified 
professional.  The  individual  conducting 
the  inspections  should  have  adequate 
training  and  a  thorough  understanding 
of  the  erosion  and  segment  control 
requirements  for  the  site,  as  described  in 
the  SWPPP.  EPA  envisions  that  in  most 
cases,  and  particularly  for  larger 
projects,  the  inspection  and  reporting 
requirements  will  be  carried  out  by  the 
same  consulting  firm(s)  or  prime 
contTactor(s)  that  provided  the  initial 
site  design,  engineering  drawings, 
SWPPP  preparation,  and  construction 
supervision  for  that  project.  However, 
the  permittee  may  make  other 
arrangements  to  accomplish  the 
inspection  and  reporting  requirements, 
such  as  self-inspeK:tion  and  self- 
certification. 

It  is  important  to  note  that  compliance 
with  the  proposed  inspection  and 
reporting  requirements  would  be  the 
responsibility  of  the  permittee. 
Although  a  subcontractor,  consultant  or 
third->party  certification  firm  may  be 
employed  by  the  permittee  to  conduct 
the  actual  inspections,  any 
discrepancies  or  violations  noted  would 
be  a  violation  of  the  site  owner  or 
operator's  storm  water  permit  and 
corrective  measures  would  be  the 
responsibility  of  the  permittee.  EPA 
would  not  hold  subcontractors  or 


consultants  who  are  providing 
inspection  and  certification  services  to 
permittees  responsible  for  permit 
violations.  The  site  log  book  would  be 
the  official  record  of  inspection  and 
maintenance  activities,  and  a  copy 
should  be  maintained  by  the  site  owner 
oir  operator  in  the  event  of  a  change  in 
the  entity  providing  the  inspection 
mechanism  (for  example,  if  a  developer 
changes  subcontractors  following  the 
completion  of  initial  grading). 

The  site  log  is  intended  to  serve 
multiple  purposes.  The  first,  and  most 
important,  is  as  a  planning  tool  for  the 
permittee  and  a  means  of  tracking 
erosion  and  sediment  control  activities, 
including  maintenance.  The  second  is  a 
tool  for  permitting  authorities  to  gauge 
compliance  with  regulations  and  to  aid 
enforcement  activities.  As  such,  it  is  in 
the  best  interest  of  all  parties  involved 
for  the  permittee  to  maintain  a  copy  of 
the  site  log  book  and  other  documents 
required  by  the  permit  (e.g.,  a  SWPPP) 
on-site,  and  to  allow  access  to  this 
information  by  the  |}ermitting  authority. 
Since  members  of  the  public  may  also 
have  an  interest  in  the  compliance 
related  information  documented  in  the 
site  log  book,  EPA  recommends  that  a 
copy  be  maintained  in  a  public  location 
(such  as  a  library  or  courthouse),  or  that 
a  copy  be  made  available  to  the  public 
upon  request  within  a  reasonable 
period. 

4.  Maintenance 

In  Option  2,  construction  site  owners 
would  be  required  to  remove 
accumulated  sediment  bom  sediment 
traps  and  ponds  when  design  capacity 
has  been  reduced  by  50  percent. 

XI.  Mediodology  for  Estimating  Costs 

In  developing  today's  proposed  rule, 
EPA  has  taken  a  model  approach  to 
estimating  the  costs  of  compliance.  ^° 
Costs  were  estimated  that  are  expected 
to  be  borne  by  two  distinct  entities:  (1) 
Costs  that  are  expected  to  be  directly 
home  by  the  construction  and 
development  category  for  BMP 
installation  and  administrative 
functions  and  the  constuners  of  the 
construction  projects;  (2)  costs  that  are 
expected  to  be  borne  by  permitting 
authorities  for  implementing  the 
provisions  of  today's  proposal.  All  costs 
presented  are  incremental  over  the  costs 
already  being  borne  by  these  entities 
due  to  existing  Federal,  State  and  local 
regulations  governing  erosion  and 
sediment  control. 


"The  CPESC  training  program  it  sponsored  by  the 
International  Erosion  Control  Association  (http:// 
www.iaca.org)  and  the  Soil  and  Water  Conservation 
Society  (http://%irww.swcs.'0C8 ). 


>°  A  cost  model  identifies  variables  and  uses 
equations  to  estimate  costs.  The  model  is  used  to 
estiamte  costs  before  and  after  implementation  of 
the  proposed  rule. 


In  estimating  costs  of  today's  proposal 
to  the  C&D  category,  EPA  has  . 
categorized  costs  as  capital  costs  and 
administrative  costs.  The  following 
components  were  included  in  EPA's 
costing  analysis:  (1)  Capital  costs, 
including  design,  installation  (including 
materials  and  labor),  maintenance, 
profit  and  overhead;  and  (2) 
administrative  costs,  including  SWPPP 
preparation,  inspections,  instetllation 
and  maintenance  certification,  permit 
submission,  and  records  retention.  In 
developing  cost  estimates  for  permit 
authorities,  EPA  estimated 
administrative  costs  to  revise  general 
permits  to  incorporate  the  efiluent 
guidelines  requirements. 

Using  NRI  and  Census  data,  EPA 
estimates  that  the  C&D  category  converts 
approximately  2.2  million  acres  of  land 
from  rural  to  urban  use  in  the  nation 
each  year.  This  is  based  on  NRI  data  for 
the  years  1992  and  1997.  Although  the 
use  of  NRI  data  is  likely  to  overestimate 
the  amoimt  of  new  acreage  that  is 
actually  developed  (as  opposed  to  just 
being  included  in  the  new  urban  land 
use  base),  EPA  still  chose  to  utilize  NRI 
data  for  the  following  reasons:  (1)  NRI 
data  provides  a  consistent  and 
comprehensive  picture  of  broad  land 
use  changes  for  the  United  States:  (2)  - 
NRI  data  is  presented  at  the  watershed 
scale,  allowing  subsequent  evaluation  of 
environmental  impacts  and  benefits  in  a 
consistent  manner;  and  (3)  NRI  data 
allows  evaluation  of  recent  as  well  as 
historical  land  use  changes,  facilitating 
the  estimation  of  trends. 

For  all  ,of  the  environmental  and 
economic  assessments  prepared  for 
today's  proposal,  EPA  elected  to  use  a 
single  year's  developed  acreage  as  the 
basis  for  its  estimations,  and  to  present 
all  cost  data  on  an  annual  basis.  To  help 
establish  what  trends  exist  in  new 
urbanizing  areas,  EPA  evaluated 
published  sources  to  define  what  an 
urbanized  area  contains  in  terms  of 
various  land  uses,  and  used  these  land 
uses  to  apportion  annual  construction 
activity  into  different  industries  based 
on  developed  land  area.  The  Agency 
formulated  characteristics  for  four 
industries  based  on  Census  data:  single- 
family  housing  construction,  multi- 
family  housing  construction, 
manufacturing  and  industrial  building 
construction,  and  commercial  and 
institutional  building  construction.  A 
breakdown  of  estimated  construction 
acreage  by  sector  can  be  found  in 
Chapter  four  of  the  Development 
Document. 

EPA's  analysis  indicates  that  between 
1999  and  2000  there  were 
approximately  42,000  acres  of  new 
urban  road  and  highway  construction  in 


the  U.S.  (Highway  Statistics  1999  and 
Highway  Statistics  2000,  Federal 
Highway  Administration).  This 
constitutes  less  than  2  percent  of  the 
total  new  developed  acreage  in  the  U.S. 
Because  new  road  and  highway 
construction  is  such  a  small  percentage 
of  annual  development  acreage,  EPA  did 
not  conduct  a  separate  analysis  of  costs 
of  the  proposed  rule  for  highway,  street, 
bridge  and  tunnel  construction.  EPA 
requests  comment  on  this  approach,  as 
well  as  data  on  the  costs  of  the  proposed 
rule  for  highway,  street,  bridge,  and 
tunnel  construction  and  any  special 
implementation  challenges  that  may  be 
found  by  this  sector. 

A.  Costs  to  the  Construction  and 
Development  Category 

EPA  used  a  model  site  approach  to 
develop  estimates  of  costs  of  the  rule  to 
the  C&D  category.  Using  the  data  on 
development  trends  within  each 
industry  as  a  starting  point,  EPA 
estimated  a  distribution  of  construction 
site  sizes  for  each  of  the  four  industries 
based  on  census  data  and  on  data 
collected  during  the  NPDES  Phase  II 
rulemaking.  The  Phase  II  rulemaking 
data  identify  distributions  of  site  sizes 
within  each  industry  based  on 
construction  permits  issued  in  14 
urbanizing  municipalities.  From  this 
data,  EPA  was  able  to  develop  the 
national  distribution  of  construction 
activity  by  sector  and  size.  Detailed 
results  of  this  analysis  can  be  foimd  in 
Chapter  four  of  the  Development 
Document. 

EPA  developed  a  series  of  model 
construction  sites  for  each  of  the  size 
strata  and  identified  erosion  and 
sediment  control  practices  required 
under  current  State  CGP  baseline 
conditions  (i.e.  compliance  with  current 
NPDES  regulations).  The  Agency 
identified  costs  of  these  controls  using 
unit  cost  references  commonly  used  by 
the  industry  to  estimate  their 
construction  costs  for  bids  (R.S.  Means 
Co.,  Construction  Cost  Manual,  2000)  as 
well  as  data  from  the  literature.  EPA 
also  added  costs  for  design,  O&M,  as 
well  as  regional  cost  adjustments.  EPA 
then  applied  O&M  costs,  design  costs, 
and  profit  and  overhead,  using  costs  and 
frequencies  based  on  standard  industry 
practice.  Administrative  costs  for 
activities  such  as  permit  application  and 
records  retention  were  also  estimated. 
Following  development  of  regulatory 
options,  EPA  estimated  the  increase  in 
costs  for  erosion  and  sediment  controls 
due  to  factors  such  as  increased  sizing 
(for  BMPs  such  as  sediment  basins), 
increased  frequency  of  application  (such 
as  temporary  seeding  and  mulching),  as 
well  as  increased  administrative  costs 


for  factors  such  as  inspection  and 
SWPPP  certification.  By  comparing 
these  costs  to  the  baseline  costs,  EPA 
was  able  to  estimate  the  incremental 
costs  of  various  regulatory  options.  (See 
Chapter  7  of  the  Development 
Document  for  a  more  detailed 
discussion  of  the  construction  control 
model.) 

B.  Costs  to  Permit  Authorities 

EPA  identified  additional 
administrative  costs  to  permit 
authorities  for  incorporating  the 
proposed  requirements  into  appropriate 
general  permits.  EPA  views  the  permit 
authorities  (EPA  regional  offices  and 
States)  as  the  main  implementors  of 
effluent  guidelines  and  NPDES 
regulations.  The  Agency  expects  that 
States  will  integrate  the  proposed 
requirements  into  their  respective 
erosion  and  sediment  control  general 
permits.  However,  many  States  rely  on 
local  governments  and  quasi- 
governmental  agencies  (e.g., 
conservation  districts)  as  partners  in 
implementing  their  ESC  programs.  EPA 
acknowledges  that  the  administrative 
costs  it  has  estimated  will  likely  be 
shared  among  a  broader  range  of  entities 
than  just  States.  (See  chapter  7  of  the 
Development  Document  for  a  more 
detailed  discussion  of  the 
administrative  costs  to  permit 
authorities.) 

In  estimating  the  total  costs  to 
administer  today's  proposed  effluent 
guidelines  requirements,  EPA  has  built 
on  its  earlier  work  related  to  the  Phase 
II  NPDES  storm  water  rule  ("Economic 
Analysis  of  the  Final  Phase  II  Storm 
Water  Rule, "  EPA-833-R-9»-002, 
October  1999)  in  order  to  estimate 
incremental  costs  of  effluent  guidelines 
implementation.  EPA  has  also  built  on 
regulatory  program  development  costs 
identified  in  earlier  effluent  guidelines 
(such  as  the  proposed  rule  for 
Concentrated  Animal  Feeding 
Operations,  66  FR  2960.  January  12, 
2001)  where  they  are  similar  in  nature 
and  scope.  In  estimating  the  baseline 
administrative  costs,  EPA  has  assumed 
100  percent  implementation  of  existing 
Phase  I  and  II  NPDES  storm  water 
regulations.  Applications  for  permits  for 
discharges  of  pollutants  associated  with 
construction  activity  disturbing  at  least 
one  acre  but  less  than  five  acres  are  not 
required  before  March  10,  2003.  Hence, 
although  these  permits  are  not  required 
under  Federal  regulations  at  this  time, 
they  will  be  when  EPA  takes  final  action 
on  today's  proposal  in  2004. 
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XII.  Economic  Impact  and  Social  Cost 
Analysis 

A.  Introduction 

EPA's  Economic  Analysis  (see 
"Supporting  Documentation")  describes 
the  impacts  of  today's  proposed  rule  in 
terms  of  firm  closures,  employment 
losses,  and  market  changes,  such  as 
housing  prices.  In  addition,  the  report 
provides  information  on  the  impacts  of 
the  proposal  on  sales  and  prices  for 
residential  construction.  The  initial 
regulatory  flexibility  analysis  (IRFA) 
supports  EPA's  compliance  with  the 
Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA).  The  report  also  presents 
identified,  quantised,  and  monetized 
benefits  of  the  pcpposal. 

Today's  document  includes  related 
sections  such  as  the  cost-effectiveness 
analysis  in  section  XIII,  benefits  analysis 
in  section  XVI,  and  benefit-cost  analysis 
in  section  XVII.  In  their  entirety,  these 
sections  comprise  the  economic  analysis 
(referred  to  collectively  as  the  "C&D 
economic  analysis")  for  the  proposed 
rule.  EPA's  Environmental  Assessment 
provides  the  framework  for  the 
monetized  benefits  analysis.  See  the 
complete  set  of  supporting  documents 
for  additional  information  on  the 
enviroiunental  impacts,  social  costs, 
economic  impact  analysis,  and  benefit 
analyses. 

The  C&D  economic  analysis,  covering 
subsectors  that  disturb  land  (NAICS  233 
and  234),  uses  information  from,  and 
builds  upon,  the  NPDES  Phase  II  rule 
economic  analysis  (op.cit.).  In  addition 
to  building  upon  the  work  completed 
for  the  Phase  II  rule,  the  C&D  economic 
analysis  expands  the  Phase  II  economic 
analysis  with,  among  others,  an 
environmental  assessment,  economic 
achievability  analysis,  barrier-to-entry 
analysis,  and  benefit-cost  analysis.  In 


addition  to  CWA  requirements,  EPA  has 
followed  OMB  guidance  on  the 
preparation  of  the  economic  analyses  for 
Federal  regulations  to  comply  with 
Executive  Order  12866.  See  section 
XIX.D  of  today's  document. 

B.  Description  of  Economic  Activity 

The  construction  sector  is  a  major 
component  of  the  United  States 
economy  as  measured  by  the  gross 
domestic  product  (GDP),  a  measure  of 
the  domestic  output  of  goods  and 
services  produced  in  one  year  by  the 
U.S.  economy.  The  construction  sector 
directly  contributes  about  five  percent 
to  the  GDP.  Moreover,  one  indicator  of 
the  economic  performance  in  this 
industry,  housing  starts,  is  also  a 
"leading  economic  indicator,"  one  of 
the  indicators  of  overall  economic 
performance  for  the  U.S.  economy. 
Several  other  economic  indicators  that 
originate  in  the  C&D  industry  include 
construction  spending,  new  home  sales, 
and  home  ownership. 

During  most  of  the  1990s,  the 
construction  sector  experienced  a 
period  of  relative  prosperity  along  with 
the  overall  economy.  Although  cyclical, 
the  number  of  housing  starts  increased 
from  about  1.2  million  in  1990  to  almost 
1.6  million  in  2000.  with  annual  cycles 
dtuing  this  period.  (U.S.  Census  Bureau, 
"Current  Construction  Reports.  Series 
C20— Housing  Starts."  2000.  http:// 
www.census.gov/const/www).  At  the 
beginning  of  the  Zlst  century,  the 
economy  has  begim  to  slow  relative  to 
previous  highs  in  the  1990s.  The  United 
States  has  been  affected  by  global  factors 
and  events,  that  have  led  to  temporarily 
reduced  consumer  spending,  but  the 
adverse  impacts  on  the  construction  and 
development  industry  appear  modest  at 
this  time.  The  Federal  Reserve  money 
market  policies  to  keep  interest  rates 
low.  particularly  mortgage  interest  rates. 


have  been  a  significant  and  positive 
force  in  light  of  the  economic  factors 
impacting  the  economy.  The  most 
recent  data  indicates  consumer 
spending  for  new  homes  remains  strong. 

For  the  purposes  of  today's  proposed 
rule,  the  Construction  and  Development 
Category  is  comprised  of  industries  that 
disturb  land.  The  category  contains 
business  establishments  ' '  that  are 
involved  in  building,  developing  and 
general  contracting  (NAICS  233)  as  well 
as  heavy  construction  (NAICS  234).  As 
a  starting  point.  Table  XII-1  shows  the 
number  of  business  establishments  in 
the  C&D  category  in  1992  and  1997. 
Only  a  portion  of  these  establishments 
would  be  covered  by  the  proposed 
regulation,  because  some  of  these 
establishments  are  house  remodelers 
and  others  build  on  sites  with  less  than 
one  acre  of  distvtrbed  land  each  year. 
(The  proposed  rule  would  cover  projects 
one  acre  or  more  under  Option  1 ,  and 
5  acres  or  more  under  Option  2  .  See 
section  IV,  Scope  of  Proposal,  in  today's 
document.) 

Table  XII-1  shows  a  sharp  decline  in 
the  number  of  developers  between  1992 
and  1997.  The  decrease  in  the  number 
of  developers  may  have  been  a  response 
to  changes  in  tax  laws  and  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  (FIRREA)  of  1989 
(Public  Law  101-73.  August  9, 1989) 
and  the  1993  implementing  regulations. 
The  objective  of  FIRREA  and  the 
implementing  regulations  was  to  correct 
events  and  policies  that  led  to  a  high 
rate  of  bankruptcies  in  the  thrift 
industry  in  the  late  1980s.  The 
regulations  changed  lending  practices 
by  financial  institutions,  requiring  a 
higher  equity  position  for  most  projects, 
with  lower  loan-to-value  ratios,  and 
more  documentation  from  developers 
and  builders.  (Kene,  "Land 
Development,"  op.  cit.) 


Table  XII-1.— Number  of  Employer  EsTABLiSHMErrrs  in  Construction  and  Development  Industries,  1992  and 

1997 


NAICS 


233.  except  2331 


2331 
234  .. 
235- 


Total 


Industry 


Building,  developing,  and  general  contracting,  except  land 
development  and  sub-development. 

Land  development  arxl  sut>-development 

Heavy  construction ~ 

Special  trade  contracting ♦. 


1992 
number 


168.407 

15.338 
37.180 
14.864 


235.789 


1997 
number 


191,101 

8.185 
42.557 
19,771 


261,617 


Change 
(percent) 


13.5 

-46.6 
14.5 
33.0 


11.0 


•Includes  NAICS  23593  (Excavation  contractors)  and  23594  (Wrecking  and  demolition  contractors). 
Sources.  1992  and  1997  Census  o<  Conslnjction;  Economic  Analysis. 


<  ■  The  Centus  Bureau  umm  the  term 
"establishment"  to  mean  a  place  of  business. 


"Employer  establishment"  means  an  establishment 
with  employees. 
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Building  upon  Table  XII-1.  Table  XII- 
2  shows  the  number  of  establishments 
that  could  potentially  be  covered  under 
the  C&D  proposed  regulation.  From  the 
total  of  about  262,000  establishments  in 
1997,  EPA  subtracted  about  62,400 
establishments  that  are  engaged  in  home 
remodeling,  and  would  not  be  subject  to 
the  proposed  regulations.  This  estimate 
is  based  upon  a  study  by  the  Harvard 
University  Joint  Center  for  Housing 
Studies  ("Remodeling  Homes  for 
Changing  Households,"  2001).  The 
elimination  of  remodelers  is  based  on 
the  fact  that  remodeling  and  renovation 
activities  generally  disturb  less  than  one 
acre  of  land,  if  any  at  all. 

EPA  also  deducted  50,661 
establishments  that  build  one  to  four 
houses.  Given  an  average  lot  size  of 
about  0.3  acres  per  house,  EPA  assumes 
that  a  builder  that  builds  between  one 
and  four  houses  per  year  is  unlikely  to 
disturb  one  acre  or  more  in  a  given  year. 
The  estimate  of  the  number  of 
establishments  building  one  to  four 
houses  was  based  upon  a  study  and 
report  by  the  Census  Bureau 
("Construction  Sector  Special  Study 


Housing  Starts  Statistics,"  op.cit.).  Some 
of  the  sites  built  upon  by  these 
establishments  would  be  covered  by 
NPDES  storm  water  permits  if  they  are 
located  within  a  "common  plan  of 
development"  (i.e.,  a  subdivision)  that 
is  at  or  above  the  regulatory  threshold. 
(This  threshold  is  currently  5  acres 
under  the  Phase  I  rule,  and  will  become 
1  acre  under  the  Phase  II  rule  in  2003.) 
However,  the  Agency  does  not  have 
information  on  the  amount  of  houses 
that  £ire  built  within  subdivisions,  rather 
than  on  discrete  lots,  by  these 
establishments.  EPA  requests  comment 
on  its  methodology  for  removing  *# 

remodelers  and  firms  that  do  not  disturb 
more  than  one  acre  of  land  from  the 
analysis. 

Based  upon  these  adjustments  of  the 
total  number  of  establishments,  EPA 
believes  that  about  150.000 
establishments  would  be  covered  under 
Option  1.  Although  it  is  likely  that 
fewer  establishments  would  be  covered 
under  Option  2.  EPA  has  not  made 
adjiistments  to  account  for 
establishments  that  do  not  disturb  more 
than  five  acres.  The  population  of 


establishments  that  would  be  covered 
after  the  adjustments  that  EPA  has  made 
may  also  include  subcontractors.  Many, 
if  not  most  of  these  establishments  also 
would  not  be  covered  by  the  proposed 
rule,  because  they  do  not  disturb  land. 
However,  the  Agency  has  insu^icient 
data  to  make  any  further  adjustments  to 
the  population  of  developers  and 
builders  covered  by  the  proposal.  For 
example,  no  adjustments  have  been 
made  to  account  for  establishments  in 
the  non-residential  construction  or 
heavy  construction  industries  that  may 
disturb  less  than  one  acre  of  land.  EPA 
solicits  conunent  on  the  Agency's 
estimate  of  the  number  of 
establishments  that  would  be  covered 
under  the  proposal.  For  general 
discussion.  EPA  will  refer  to  the 
150,000  establishments  as  the  covered 
population.  As  estimated  from  the  data 
sources  available,  the  actual  estimate  is 
148,556  establishments.  EPA  requests 
comment  and  any  other  information 
available  about  the  potentially  covered 
population. 


Table  XII-2.— Number  of  Establishments  Covered  by  the  Construction  and  Development  Proposed 

Regulations 


NAICS 


Industry  sector 


Establishments 


Number 


Percent  of 
total 


2331  

23321 

23322  

2333 

234  

235  „ 

Total  

Source:  Economic  Analysis. 


Land  development  and  subdivision 

Single-family  residential  building  construction 
Multi-family  residential  building  construction  .. 

Nonresidential  construction  

Heavy  construction  

Special  trade  contracting 


8.185 
31,615 

1,718 
44,710 
42,557 
19,771 


148,556 


5.5 
21.3 

1.1 
30.1 
28.7 
13.3 


100.0 


C.  Method  for  Estimating  Economic 
Impacts 

EPA  has  conducted  economic  impact 
analyses  to  determine  the  economic 
achievability  of  each  of  the  three  co- 
proposed  options.  An  important 
methodology  used  in  the  economic 
impact  analysis  is  an  assessment  of  how 
incremental  costs  would  be  shared  by 
developers  and  home  builders,  home 
buyers,  and  society.  This  method  is 
called  "cost  pass-through"  analysis  or 
CPT  analysis.  Details  of  this  method 
may  be  found  in  Chapter  4  of  the 
Economic  Analysis. 

The  economic  analysis  for  the  C^&D 
proposal  also  uses  another  method 
called  partial  equilibrium  analysis  that 
builds  upon  analytical  models  of  the 
marketplace.  These  models  are  used  to 
estimate  the  changes  in  market 


equilibrium  that  could  occur  as  result  of 
the  proposed  regulations.  In  theory, 
incremental  compliance  costs  could 
shift  the  market  supply  curve,  lowering 
the  supply  of  construction  projects  in 
the  market  place.  This  would  increase 
the  market  price  and  lower  the  quantity 
of  output,  i.e.,  construction  projects.  If 
the  demand  schedule  remains 
unchanged,  the  new  market  equilibrium 
would  result  in  higher  costs  for  housing 
and  lower  quantity  of  output.  The 
market  analysis  is  an  important 
methoddlogy  for  estimating  the  impacts 
of  the  provision  proposed  in  today's 
document.  The  economic  analysis  also 
reflects  conunents  in  the  October  2001 
final  report  from  the  Small  Business 
Advocacy  Review  (SBAR)  Panel 
submitted  to  the  EPA  Administrator  as 
part  of  the  requirements  under  SBREFA. 


EPA  is  making  this  report  available 
along  with  today's  G&D  effluent 
guidelines  proposal. 

For  the  technology-based  construction 
and  development  effluent  guidelines. 
EPA  is  required  under  Title  III  of  the 
Clean  Water  Act  to  make  a 
determination  about  the  available 
technologies  for  BPT.  BCT,  BAT,  and 
NSPS.  EPA  is  required  by  the  Act  to 
ensure  that  technologies  selected  as  the 
basis  for  BAT  are  economically 
achievable.  EPA  uses  a  different 
economic  test  for  NSPS,  a  "barrier  to 
entry"  test.  This  test  is  typically  applied 
to  new  sources  or  projects  to  determine 
if  the  proposed  regulation  could  pose  a 
barrier  to  entry  in  terms  of  starting  a 
new  project  or  business.  The  Agency 
typically  uses  a  methodology'  that 
analyzes  the  incremental  compliance 
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costs  of  the  rule  in  comparison  to  the 
total  assets  required  to  start  a  new 
project  or  business.  If  these  costs  are 
excessive,  then  a  barrier  to  entry  could 
be  a  problem  for  entrepreneurs 
considering  new  business  opportunities 
in  the  C&D  category- 

EPA  used  several  broad  cost 
components  to  estimate  the  compliance 
costs  in  an  engineering  cost  model  (see 
the  Technical  Development  Support 
Document):  "hard"  compliance  costs 
and  "soft"  compliance  costs.  Hard  costs 
are  the  incremental  construction  costs 
for  controls  such  as  sediment  basins. 
Soft  compliance  costs  are  the 
incremental  costs  for  planning,  design, 
permits,  and  engineering  and  legal 
services.  Detailed  information  on  the 
compliance  costs  is  provided  in  the 
Development  Document. 

EPA  estimated  the  incremental 
compliance  costs  for  the  BMPs  using  an 
engineering  cost  model  that  takes 
account  cost  factors  such  as  labor  rates 
and  material  costs.  In  most  of  the 
economic  analyses  described  below, 
however,  EPA  has  used  weighted 
*  average  national  costs  obtained  by 
multiplying  the  regionalized  costs  by 
the  share  of  total  projects  estimated  to 
take  place  within  each  region  of  the 
country. 

EPA  estimated  both  the  incremental 
compliance  costs  and  the  economic 
impacts  of  each  proposed  regulatory 
option  at  the  project,  establishment, 
firm,  and  industry  (national)  level.  The 
economic  impact  analysis  considered 
impacts  on  both  the  firms  in  the  C&D 
industry,  and  on  consumers  who 
purchase  the  homes,  and  buy  or  rent 
industrial  buildings  and  commercial 
and  office  space.  In  the  case  of  public 
works  projects,  such  as  roads,  schools, 
and  libraries,  the  economic  impacts 
would  accrue  to  the  final  consumers, 
who,  in  most  circumstances,  are  the 
taxpaying  residents  of  the  community. 
The  sections  below  describe  each 
modeling  effort  in  turn.  Detailed 
information  on  the  data,  models, 
methods,  and  results  of  the  economic 
impact  analyses  are  available  in  the 
Economic  Analysis. 

1.  Model  Project  Analysis 

EPA  estimated  project-level  costs  and 
impacts  for  a  series  of  model  projects. 
The  models  establish  the  baseline 
economic  and  financial  conditions  for 
model  projects  and  assess  the 
significance  of  the  change  in  cash  flow 
that  results  from  the  incremental 
compliance  costs.  EPA  used  the  model 
project  analysis  to  indicate  whether 
typical  projects  affected  by  the  proposed 
regulations  would  be  vulnerable  to 
abandonment  ov  closure.  The  Agency 


developed  model  projects  for  four 
industries:  single  family  residential; 
multi-family  residential;  commercial  k 
institutional  building;  and 
manufacturing  &  industrial  building. 
The  models  also  included  various 
construction  project  site  sizes:  1,  3,  7.5, 
25,  70.  and  200  acres.  In  total,  EPA 
developed  24  different  model  projects  (4 
types  of  development  or  land  uses, 
multiplied  by  6  project  sizes)  and  used 
these  models  to  assess  the  impacts  of 
the  proposed  regulations  at  the  project 
level. 

Each  model  project  is  assumed  to  be 
imdertaken  in  its  entirety  by  a  single 
entity  acting  as  both  developer  and 
builder.  EPA  recognizes  that  in  practice 
there  may  be  several  parties  with  a 
financial  investment  and  role  in  a 
particular  land  development  and 
construction  project.  For  example,  on 
some  projects  a  developer  may  acquire 
the  land,  conduct  the  initial  engineering 
and  site  assessments,  and  obtain  the 
necessary  approvals.  The  land  may  then 
be  sold  to  another  developer  or  builder 
who  will  undertake  the  actual 
construction  work.  Projects  are  also 
frequently  undertaken  by  a  consortium 
of  firms  or  individuals,  through  various 
types  of  limited  liability  partnerships 
(LLP).  While  it  is  important  to 
acknowledge  this  variation,  for 
modeling  purposes  EPA  has  simplified 
this  aspect  and  assumed  only  a  single 
entity  is  involved  from  beginning  to 
end,  referred  to  below  as  a  "developer- 
builder."  EPA  requests  comment  about 
this  economic  modeling  approach. 

The  model  projects  reflect  the  range  of 
development  type  and  project  scale  seen 
in  actual  industry  practice.  The  model 
project  characteristics  were  developed 
frt>m  the  statistical  data  described  in 
section  V  of  today's  document, 
information  distilled  frtim  academic 
literatiuv  and  industry  publications,  and 
information  provided  to  EPA  in 
meetings  with  industry  representatives. 
The  model  projects  account  for  all  of  the 
steps  in  a  typical  land  development 
project. 

Although  EPA  has  developed  regional 
compliance  costs,  there  were 
insufficient  data  available  to  develop 
model  projects  reflective  of  si>ecific 
geographic  zones  or  real  estate  markets. 
For  this  reason.  EPA  applied  weighted 
average  national  costs  to  these  models. 
The  Agency  obtained  some  of  the  model 
project  parameters  from  home  builders 
and  developers  in  the  mid-west  region, 
so  to  some  extent  the  model  projecrts 
may  be  more  reflective  of  conditions  in 
this  general  market  area. 

Land  development  and  construction 
typically  occtirs  in  a  series  of  stages  or 
phases.  The  model  projects  developed 


by  EPA  incorporate  assumptions 
concerning  the  costs  and  revenues 
incurred  at  each  stage.  EPA  has  modeled 
all  of  the  projects  to  reflect  three 
principal  development  stages: 

(1)  Land  acquisition.  The  starting 
point  is  usually  acquisition  of  a  parcel 
of  land  deemed  suitable  for  the  nature 
and  scale  of  development  envisioned. 
The  developer-builder  puts  together  the 
necessary  financing  to  purchase  the 
parcel.  When  lenders  are  ii\volved.  they 
may  require  certain  dociunentation, 
such  as  financial  statements,  tax  retimis, 
appraisals,  proof  of  the  developer's 
ability  to  obtain  necessary  zoning, 
evaluations  of  project  location, 
assessments  of  the  capacity  of  existing 
infrastructure,  letters  of  intent  fit>m  city/ 
town  to  install  infrastructiue. 
environmental  approvals,  etc.  To  satisfy 
these  needs,  the  developer  may  incur 
costs  associated  with  compiling  these 
data. 

(2)  Land  development.  The  developer- 
builder  obtains  all  necessary  site 
approvals  and  prepares  the  site  for  the 
construction  phase  of  the  project.  Costs 
incurred  during  this  stage  are  divided 
among  "soft"  costs  for  architectural  and 
engineering  services.  legal  work, 
(wrmits.  fees,  and  testing,  and  "hard" 
costs  such  as  land  clearing,  installing 
utilities  and  roads,  and  preparing 
foundations  or  pads.  The  result  of  this 
phase  is  a  legally  subdivided  parcel 
with  finished  lots  ready  fOT 
construction. 

(3)  Construction.  The  developer- 
builder  undertakes  the  actual 
construction  of  the  housing  units.  A 
substantial  portion  of  this  work  may  be 
subcontracted  out  to  specialty 
subcontractors  (foimdation,  framing, 
roofing,  plumbing,  electrical,  painting, 
etc.).  Marketing  a  development 
generally  begins  prior  to  the  start  of  this 
phase,  hence  the  developer-builder  may 
also  incur  some  marketing  costs  at  this 
time.  Housing  imits  may  come  under 
agreement  at  any  time  prior  to.  diuing. 
or  after  completion  of  construction. 
Marketing  costs  are  part  of  the  baseline 
costs.  EPA  determined  that  no 
incremental  marketing  costs  would  be 
imposed  by  today's  proposed  rule. 

EPA  developed  estimates  of  the 
project-specific  costs  and  revenues  at 
each  stage  of  project  development  in  the 
baseline  scenario.  The  result  is  a  cash 
flow  analysis  of  the  costs  and  revenues 
associated  with  the  project.  The  general 
approach  used  in  establishing  the 
baseline  scenario  is  to  assume  normal 
returns  on  invested  capital  and  normal 
operating  profit  margins  to  arrive  at  the 
sales  price  for  the  final  product  (for 
example,  completed  new  single-femily 
homes  in  a  residential  development). 
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EPA  analyzed  the  impact  of  today's 
proposed  rule  by  adding  in  the 
regulatory  costs  at  the  appropriate  stage 
of  the  project  life  cycle.  The  regulatory 
cost  impacts  on  the  model  projects  were 
analyzed  imder  two  alternative 
assumptions  concerning  cost  pass- 
through.  In  the  first  scenario,  EPA 
assumed  that  the  developer-builder  can 
pass  through  all  of  the  incremental 
compliance  costs  associated  with 
meeting  the  proposed  regulations  to  the 
final  customer  (e.g.,  the  new  home 
buyer,  consumers  of  public 
transportation  services).  Under  this 
scenario,  all  costs  are  assumed  to  be 
borne  by  the  customer  in  the  form  of 
higher  prices  for  completed 
construction.  In  the  second  approach, 
EPA  assumed  that  the  builder-developer 
can  not  pass  through  cost  increases  to 
the  buyer  and  therefore  realizes  a 
reduced  profit  on  the  project.  In  general, 
EPA  believes  that  builders  do  pass 
through  regulatory  costs  to  customers, 
and  this  is  supported  by  the  academic 
literature  and  industry  publications. 
The  analysis  simulates  the  results  under 
two  extremes  in  which  consumers  or 
industry  absorb  all  of  the  cost  impacts. 

EPA  notes  that  under  certain 
conditions  developers  might  edso 
attempt  to  pass  regulatory  costs  back  to 
land  sellers.  For  example,  in  a 
depressed  market  builders  may  argue 
successfully  that  a  regulatory  cost 
increase  would  make  a  particular 
project  unprofitable  unless  the  land 
costs  can  be  reduced.  If  the  land  seller 
is  convinced  that  a  residential 
subdivision  project  would  not  proceed, 
they  may  be  willing  to  accept  a  lower 
price  for  raw  land.  The  ability  of 
developers  to  pass  such  costs  back 
would  likely  depend  on  the 
sophistication  of  the  land  owner,  their 
experience  in  land  development 
projects,  knowledge  of  the  local  real 
estate  market,  and,  in  particular,  their 
understanding  of  the  regulations  and 
their  likely  cost.  While  evidence  of  cost  . 
pass-back  to  land  ov\rners  exists  for  fixed 
and  readily  identifiable  regulatory  costs 
such  as  development  impact  fees,  it  is 
unclear  whether  a  builder's  claim  that 
costs  would  be  higher  due  to 
construction  site  control  regulations 
would  induce  land  owners  to  make 
concessions.  EPA  requests  comment  on 
the  likely  success  of  developers 
attempting  to  pass  regulatory  costs  for 
incremental  storm  water  controls  back 
to  land  owners. 

2.  Model  Firm  Analysis 

EPA  analyzed  the  impacts  of  the 
regulations  at  the  level  of  the  firm  by 
building  financial  models  of 
representative  construction  firms.  The 


models  for  residential  construction 
firms  are  based  on  data  from  the  special 
Census  report  on  the  homebuilding 
industry.  This  source  provides  the 
average  value  of  construction,  average 
employment,  and  average  number  of 
housing  starts  for  firms  in  various 
housing  start  classes.  Within  each 
housing  starts  size  class,  EPA 
constructed  balance  sheets  and  income 
statements  by  scaling  published  Dun 
eind  Bradstreet  (D&B)  data  presented  for 
"median"  firms  ("1999—2000  Industry 
Norms  and  Key  Business  Ratios,"  Dun 
and  Bradstreet,  2000). ^^  The  basic 
approach  was  to  calculate  the  ratio  of 
key  components  of  the  balance  sheet 
and  income  statement  to  net  sales,  and 
then  scale  the  value  of  these 
components  to  the  size  of  the  model 
firm.  For  the  commercial  and  industrial 
building  construction  industries.  EPA 
scaled  tiie  balance  sheet  and  income 
statement  elements  according  to 
differences  between  incomes  for  these 
C&D  industries  reported  by  the  Census 
Biu-eau  and  median  incomes  reported 
among  firms  sampled  by  D&B.  EPA 
analyzed  one  model  firm  for  these 
industries  since  comparable  data  by 
starts  size  class  were  not  available. 

To  determine  the  annual  compliance 
costs  inciured  by  model  residential 
construction  firms.  EPA  converted  the 
costs  per  acre  to  costs  per  housing  start 
using  estimates  of  the  average  lot  size 
for  new  home  construction,  and  then 
multiplied  these  costs  by  the  number  of 
housing  units  started.  EPA  was  then 
able  to  assess  the  impact  of  the  annual 
compliance  costs  on  key  business  ratios 
and  other  financial  indicators. 
Specifically,  EPA  examined  impacts  on 
the  following  measures:  (1)  the  Gross 
Profit.  (2)  Current  Ratio.  (3)  Debt  to 
Equity  Ratio,  and  (4)  Return  on  Net 
Worth.  Industry  publications  cite  these 
financial  ratios  as  particularly  relevant 
to  the  construction  industry  (Kone, 
"Land  Development,"  op.cit;  M. 
Benshoof,  "An  Inside  Look  at  Builders" 
Books."  Housing  Economics,  National 
Association  of  Home  Builders, 
Washington.  DC.  2001).  Two  of  the 
ratios  examined  are  based  on  operating 
income  (gross  profit,  retiun  on  net 
worth),  and  two  are  based  on  the 
balance  sheet  statement  (current  ratio, . 
debt  to  equity).  The  impacts  of  the 
compliance  costs  were  examined  by 
calculating  the  values  of  each  ratio  with 
and  without  the  compliance  costs.  For 
this  analysis,  EPA  assumed  zero  cost 
pass-through,  which  is  a  worst-case 
scenario  in  terms  of  describing  the 


>2  The  D&B  data  are  based  on  a  sample  of  firms 
with  response  ratios  that  are  greater  for  larger  firms 
than  for  small  firms. 


potential  economic  impacts  on  this 
industry. 

To  determine  the  annual  compliance 
costs  incurred  by  commercial  and 
industrial  construction  firms,  EPA  first 
divided  the  total  estimated  number  of 
construction  starts  by  the  number  of 
establishments  to  obtain  the  average 
number  of  starts  per  establishment.  To 
estimate  the  average  number  of  acres  per 
start,  the  Agency  reviewed  industry  cost 
data  (R.S.  Means,  2000.  "Building 
Construction  Cost  Data,  58th  Annual 
Edition,"  Kingston,  MA)  for 
representative  projects.  EPA  estimated 
an  average  of  three  acres  per  start,  and 
then  used  this  average  to  calculate  the 
average  number  of  acres  developed  per 
establishment.  The  number  of  acres 
developed  per  establishment  was  then 
multiplied  by  the  regulatory  costs  per 
acre  to  obtain  the  annual  regulatory 
costs  incurred  per  establishment.  As 
noted  above,  EPA  examined  the  impact 
of  these  costs  by  examining  changes  in 
financial  ratios  for  the  median-sized 
firm.  To  do  this,  EPA  scaled  the 
financial  data  for  the  median  firm 
drawn  from  the  D&B  data  to  the  Census 
median  firm,  using  the  median  income 
from  each  source  as  the  scaling  factor. 
EPA  requests  comment  on  the  extent  to 
which  basing  the  analysis  on  the 
median-sized  firm  will  appropriately 
captiue  impacts  on  smaller  or  larger 
firms. 

3.  Housing  Market  Impacts 

EPA  also  developed  models  to  assess 
the  potential  impacts  of  the  regulations 
on  the  national  housing  market.  To 
analyze  the  impacts  of  compliance  costs 
on  housing  affordability,  EPA  estimated 
the  level  of  income  that  would  be 
necessary  to  purchase  the  average 
priced  new  home  without  the  proposed 
regulation,  and  the  change  in  income 
needed  to  pim:hase  the  average  priced 
new  home  under  each  of  the  proposed 
regulatory  options.  The  Agency  then 
used  income  distribution  data  to 
estimate  the  change  in  the  number  of 
households  that  would  qualify  to 
purchase  the  average  priced  new  home 
under  each  of  the  regulatory  options.  In 
this  way,  EPA  was  able  to  determine  the 
number  of  households  that  may  be 
priced  out  of  the  new  housing  market, 
asstuning  that  all  prospective  buyers 
were  targeting  the  averaged  priced  new 
home.  The  results  of  this  analysis  may 
be  found  in  the  Economic  Analysis. 

4.  Impacts  on  the  National  Economy 

The  market  model  generates  an 
estimate  of  the  change  in  the  total  value 
of  construction  produced  by  the 
industry,  i.e.,  industry  output.  Two 
effects  of  the  regulation  are  acting  on  the 


42670 


Federal  Register /Vol.  67,  No.  121 /Monday,  June  24,  2002  /  Proposed  Rules 


market  value  of  construction  output. 
First,  the  cost  of  construction  increases, 
leading  to  a  price  rise  and  an  increase 
in  market  value  of  final  projects. 
Second,  the  quantity  of  houses  sold  is 
reduced  because  of  the  higher  price  due 
to  compliance  costs.  The  net  effect  on 
market  value  may  be  either  positive  or 
negative,  depending  on  whether  the 
elasticity  of  demand  for  housing  is  less 
than  or  greater  than  1 .  There  are  also 
secondary  impacts  in  other  markets, 
caused  by  the  shift  in  consumer 
spending,  necessitated  by  the  increased 
housing  costs,  from  other  goods  to 
housing. 

As  these  changes  pass  through  the 
economy,  they  generate  shifts  in 
production  and  employment.  The  U.S. 
Department  of  Commerce  uses  input- 
output  techniques  to  derive 
"multipliers"  which  indicate,  for  a 
given  change  in  one  industry's  output, 
how  output  and  employment  in  the 


whole  U.S.  economy  will  respond.  EPA 
has  applied  the  multipliers  from  the 
Regional  Input-Output  Modeling 
System,  version  2  (RIMS  II)  to  the 
change  in  output  estimated  from  the 
market  model  to  estimate  the  impacts  on 
national  output  and  employment. 

D.  Results 

1.  Firm-Level  Impacts 

EPA  has  estimated  the  economic 
impacts  of  the  proposal  at  the  firm  level 
by  estimating  the  nimiber  of  firm 
closures,  the  number  of  lost  jobs,  and 
the  decrease  in  firms'  profits.  The 
economic  impact  analysis  at  the  firm 
level  assumes  that  none  of  the 
incremental  costs  would  be  passed 
through  to  the  final  consumer,  i.e.,  zero 
cost  pass-through.  The  Agency  used  this 
assumption  for  the  economic  impact 
analysis,  because  it  presents  the  worst- 
case  scenario  (i.e.,  the  largest  impacts  to 


the  firm).  However,  EPA's  review  of  the 
academic  literature  and  its  discussions 
with  industry  officials  indicate  that 
most,  if  not  all  costs,  are  passed  through 
to  the  final  consumer  and  are  not 
absorbed  by  firms  in  the  industry. 

The  firm  is  the  responsible  entity  for 
the  installation  of  ESC  BMPs  and  is  the 
entity  responsible  for  managing    . 
financial  and  economic  information. 
Moreover,  the  firm  is  responsible  for 
maintaining  and  monitoring  financial 
accounts.  For  the  C&D  category,  most  of 
the  business  establishments,  as  defined 
by  the  Census  Bureau,  are  firms.  A  small 
number  of  establishments  are  entities 
within  a  larger  firm.  A  small  percentage 
of  firms  have  multiple  establishments 
and  some  firms  are  regional  or  national 
in  scope. 

Table  Xn-3  presents  one  economic 
indicator,  firm  closures,  by  regvdatory 
options  and  by  industry  (e.g..  Multi- 
family  Residential). 


Table  XII-3. 


iRM  Closures  by  Industry  for  the  Regulatory  Options:  Zero  Cost  Pass-Through  Assumption 

(Number  of  (irms,  percent  of  total  firms) 


Option 


1.  Self-inspection,  certification,  1  acre  or  more 

2  Codification,  self-inspection,  certification,  5  acres  or  more 
3.  No  regulation  .^^^^^^^^^^^^^^^^^^^^^^^^ 


Single-Family 
Residential 


4/0.01 
13/0.02 
0/0 


Multi-family  res- 
idential 
(#/%) 


1/0.02 
3«).07 
0/0 


Commercial 
and  institutional 

(#/%) 


11/0.03 
43/0.11 
0/0 


Manufacturing 
and  industrial 

(#/% 


^ 


2/0.03 
7/0.09 
0/0 


Source:  Economic  Analysis. 
EPA  also  estimated  the  number  of  potential  jobs  that  could  be  lost  as  a  result  of  the  proposal.  Table  XII-4  provides 
the  number  of  potential  job  losses  by  option  and  by  industry. 

Table  XIM.  Job  Losses  by  Industry  for  the  Regulatory  Options:  Zero  Cost  Pass-Through  Assumption 

[Number  of  jobs,  percent  of  jot>s) 


Option 


1.  Self -inspection,  certification;  1  acre  or  more 

2.  Codification,  self-inspection,  certification;  5  acres  or  more 

3.  No  regulation 


Single-Family 
Residential 

(#/%) 


34/0.01 
145/0.04 


Multi-Family 

Residential 

(#/%) 


12/0.03 
61/0.17 
0/0 


Commercial 
and  Institutional 

(#/%) 


162/0.03 

604A).11 

0/0 


Manufacturini 

and  Industrial 

(#/%) 


^ 


43/0.03 
133/0.09 
0/0 


Source:  Economic  Analysis. 
EPA  also  estimated  potential  decreases  in  firms'  profits.  These  results  are  presented  in  Table  XII-5  by  regulatory 
options  and  by  industry.  The  potential  changes  in  profits  are  in  the  range  of  a  decrease  in  profits  of  one  percent 
or  less. 

Table  XII-5.— Changes  in  Profits  by  Industry  for  the  Regulatory  Options:  Zero  Cost  Pass-Through 

Assumption 

(Percent  of  profits] 


Option 


1.  Self-inspection,  certification;  1  acre  or  more 

2.  Codification,  selt-inspection.  certificaton;  5  acres  or  more 

3.  No  regulation 


Single  family 
(%) 


-0.23 
-0.52 
0 


Multi-family 
(%) 


-0.31 
-0.95 
0 


Commercial 
(%) 


-0.17 
-0.40 
0 


Industrial 
(%) 


-0.14 
■0.32 
0 


Source:  EooiKxnic  Analysis. 
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For  additional  information  on  EPA's 
analysis  of  the  change  in  financial 
position,  see  Chapters  4  and  5  of  the 
Economic  Analysis  for  the  methodology 
and  analysis  on  estimating  firm-level 
impacts. 

2.  Impacts  on  Governments 

EPA  has  analyzed  the  impacts  of 
today's  proposed  rule  on  government 
entities.  This  analysis  includes  both  the 
cost  to  governments  for  compliance  at 
government-owned  construction  project 
sites  (construction-related)  and 
government  costs  associated  with 
implementation  of  storm  water 
programs  (administration  costs).  For 
construction-related  costs  EPA  assumed 
that  100  percent  of  the  incremental 
compliance  costs  that  contractors  incur 
at  government-owned  construction  sites 
are  passed  through  to  the  government. 
Under  this  assumption  EPA  estimates 
the  following  impacts: 

•  Under  Option  1 ,  EPA  estimates  that 
State  and  local  governments  would 
incur  about  $12  million  in  annual  costs 
and  the  private  sector  would  incur 
about  $114  million  in  annual  costs.  Of 
the  $12  million  in  annual  costs  to  State 
and  local  governments,  about  $2  million 
would  be  incurred  by  small  government 
entities,  less  than  50,000  population, 
and  about  $10  million  annually  would 
be  incurred  by  large  government 
entities,  greater  than  50,000  population. 

•  Under  Option  2,  about  $50  million 
of  annual  incremental  costs  would 
accrue  to  State  and  local  governments. 

•  Of  the  $50  million  in  costs  accruing 
to  State  and  local  government  agencies, 
about  $5  million  per  year  would  be 
incurred  by  small  government  agencies, 
communities  with  less  than  50,000 
population,  and  about  $45  million 
would  accrue  to  large  communities, 
those  with  more  than  50,000 
population. 

A  subsidy  or  other  complementary 
financing  of  these  projects  with  Federal 
or  State  grants  or  revolving  funds  could 
reduce  the  direct  impact  on  local 
taxpayers. 

For  administration  costs,  the  analysis 
is  based  upon  two  elements  for 
construction  storm  water  programs:  (1) 
Incremental  costs  to  establish  or  modify 
programs,  and  (2)  incremental  costs  to 
implement  the  proposed  options.  Table 
XII-6  provides  information  on  the  costs 
to  establish  or  modify  construction 
storm  water  programs.  The  program 
elements  to  establish  the  proposed 
options  may  include,  among  other 
program  needs,  those  needed  to  revise 
State  general  permits.  In  addition,  the 
States,  and  to  some  extent  local 
governments,  may  need  to  provide  basic 
program  administration,  education. 


public  hearings,  and  public  notifications 
as  appropriate.  These  incremental 
program  elements  may  be  in  place  and 
may  not  be  needed  by  all  States  or  local 
governments. 

Table  XII-6.— Annualized  One-Time 
Incremental  Costs  to  State  and 
Local  Governments  for  Estab- 
lishing or  Modifying  Construc- 
tion Storm  Water  Management 
Programs 


Program  element 

Total 

(year  2000  S 

million) 

General  permit  development 

Program  administration  

Education  and  information 

distribution 

Public  hearings  

o.'so 

0.15 

0.01 
0.07 

Quarteriy  public  notification  .. 

5.80 

Total 

6.33 

The  detailed  analysis  is  available  in 
its  entirety  in  the  Economic  Analysis. 

3.  Community-Level  Impacts 

EPA  has  estimated  community-level 
impacts  based  upon  the  incremental 
costs  of  the  proposal  at  the  household 
level.  The  household  impacts  are  those 
that  would  affect  local  communities  in 
terms  of  the  costs  of  housing.  EPA's 
analysis  considers  the  impacts  on  the 
price  of  housing  based  on  the  increase/ 
decrease  in  the  average  price  per  house. 
Table  XII-7  shows  the  change  by 
selected  option  in  the  price  per  house. 

Table  XII-7.— Change  in  Housing 
Prices  for  Selected  Options 

[100  Percent  cost  pass-through] 


Option 

Average  price 
increase  per 

house 
(year  2000  S) 

1 .  Self-inspection,  certifi- 
cation: 1  acre  or  more  

2.  Codification,  self-inspec- 
tion, certification;  5  acres 
or  more 

18 
97 

3.  No  regulation 

0 

Source:  Economic  Analysis. 

The  price  increase  per  house  that  may 
be  attributable  to  the  proposal  compared 
to  the  average  price  of  a  new  house  in 
the  U.S.,  currently  about  $250,900,  is 
very  small.  For  these  costs,  the  average 
monthly  mortgage  payment  would 
increase  by  less  than  $5.00  per  month. 

4.  Foreign  Trade  Impacts 

As  part  of  its  economic  analysis,  EPA 
has  evaluated  the  potential  for  changes 
in  U.S.  trade  (imports,  exports)  of 


construction  and  development  related 
goods  and  services.  A  significant 
component  of  the  U.S.  construction  and 
development  category'  operates 
internationally,  and.  in  addition, 
numerous  foreign  firms  that  participate 
in  this  category  also  operate  m  the  U.S. 
EPA  judged  that  the  potential  for  U.S. 
construction  and  development  firms  to 
be  differentially  affected  by  the 
proposed  rule  is  negligible.  The 
proposed  rule  will  be  implemented  at 
the  project  level,  not  the  firm  level,  and 
will  affect  projects  within  the  U.S.  only. 
All  firms  undertaking  such  projects, 
domestic  or  foreign,  will  be  subject  to 
the  proposed  rule.  U.S.  firms  doing 
business  outside  the  U.S.  will  not  be 
differentially  affected  compared  to 
foreign  firms,  nor  will  foreign  firms 
doing  business  in  the  U.S. 

The  proposed  rule  could  theoretically 
stimulate  or  depress  demand  for  some 
construction-related  goods.  To  the 
extent  that  the  proposed  rule  acts  to 
depress  the  overall  construction  market, 
demand  for  conventional  construction- 
related  products  may  decline.  This 
decline  may  be  offset  by  purchase  of 
goods  and  services  related  to  erosion 
and  sediment  control.  Overall,  EPA  does 
not  anticipate  that  any  shifts  in  demand 
for  such  goods  and  services  resulting 
from  the  proposal  would  have  a 
"significant  implication  for  U.S.  and 
foreign  trade. 

5.  Impacts  on  New  Facilities 

EPA  has  conducted  an  analysis  to 
assess  the  impacts  on  new  firms  that 
choose  to  enter  the  C&D  category.  This 
analysis  uses  a  method  called  "barrier  to 
entry"  analysis.  EPA  examined  the  ratio 
of  compliance  costs  to  current  and  total 
assets  to  determine  if  new  market 
entrants  could  find  it  more  difficult  to 
obtain  construction  loans  to  start  a 
project  than  would  existing  firms.  The 
Economic  Analysis  provides  more 
complete  information  on  the  barrier  to 
entry  analysis.  As  discussed  in  more 
detail  in  the  Economic  Analysis,  this 
methodology  is  conservative,  because  it 
doesn't  account  for  the  fact  that  a  firm 
would  typically  be  expected  to  finance 
20  percent  of  the  incremental 
compliance  costs  from  their  own 
financial  resource  to  obtain  the  Ipan — 
not  the  full  amount  as  assumed  here.  In 
addition,  existing  firms  would  more 
than  likely  need  to  meet  the  same 
requirement,  and  therefore  would  not 
obtain  a  competitive  advantage  over 
new  entrants. 

From  the  barrier  to  entry  analysis, 
annual  incremental  compliance  costs 
under  Option  2  would  comprise  a 
maximum  of  0.82  percent  of  the  current 
assets  for  the  Multi-Family  Residential 
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Building  Industry.  For  the  Commercial 
and  Institutional  Building  and 
Manufactiuing  and  Industrial  Building 
Industries,  incremental  compliance 
costs  comprise  less  than  0.5  percent  of 
current  assets.  For  the  Single  Family 
Housing  Industry,  incremental  costs 
comprise  less  than  0.2  percent  of 
ciirrent  assets.  These  costs  are  small  as 
a  percent  of  current  assets.  EPA  believes 
that  these  costs  pose  no  significant 
barrier  to  entry  for  potential  businesses 
and  projects. 

6.  Social  Costs 

EPA's  analysis  of  social  costs  for 
Option  2  contains  four  costs 
components:  (1)  installation,  design, 


and  permitting  costs;  (2)  O&M  costs;  (3) 
government  costs;  and  (4)  deadweight 
loss.  When  summed,  these  four  cost 
categories  comprise  the  total  social  costs 
for  each  option. 

For  Option  2  (codify  COP.  self- 
inspection,  certification,  5  acres  or 
more),  the  total  social  costs  of  the 
proposal  are  about  $505  million 
annually  (year  2000  $).  EPA  has 
conducted  a  social  cost  analysis  for  each 
option.  The  Economic  Analysis 
provides  the  complete  socisd  tost 
analysis  for  the  proposed  regulation. 

7.  Small  Business  Impacts 

Section  XIX.C  of  today's  document 
provides  EPA's  SBREFA  analysis.  For 


purposes  of  assessing  the  economic 
impacts  of  today's  nde  on  small  entities, 
"small  entity"  is  defined  by  SBA  size 
standards  for  small  businesses  and  RFA 
default  definitions  for  small 
governmental  jurisdictions.  The  small 
entities  regulated  by  this  proposed  rule 
are  small  land  developers,  sinall 
residential  construction  firms,  small 
commercial,  institutional,  industrial  and 
manufacturing  building  firms,  and  small 
heavy  construction  firms. 

Table  XII-8  shows  the  impacts  of  the 
proposal  using  the  one  percent  and 
three  percent  revenue  tests,  a  method 
used  by  EPA  to  estimate  the  impacts  on 
small  businesses.  The  table  presents  the 
results  for  the  proposed  options. 


Table  XII-8.— Small  Business  Analysis  for  Regulatory  Options.  1%  and  3%  Revenue  Tests,  Assume  Zero 

Cost  Pass-Through 


Optton 


SeN-inspection  and  certification;  1  acre  or  more 

Codify  CGP.  self  inspection,  ceititication;  5  acres  or  more 
No  regulatton  

Source:  Economic  Analysis. 


1%  Revenue  test 


Number  of 
smal  firms 


126 

428 

0 


Percent  of  small 


«aO.Ol 
0.07 
0 


3%  Revenue  test 


Number  of 
small  firms 


42 

140 

0 


Percent  of  small 
firms 


<0.01 

<0.01 

0 


Xm.  Coal-EiiectiveiiaaB  Analyris 


EPA  has  conducted  a  cost- 
reasonableness  analysis  that  indicates 
that  the  cost  of  this  proposal  for  option 
2  is  about  $0.01  per  pound  for  TSS.  EPA 
customarily  performs  a  cost- 
effectiveness  (C-E)  analysis  using  toxic- 
poimd  equivalents.  The  pollutant 
removal  calculations  in  today's 
proposed  rule  are  all  based  on  TSS,  a 
conventional  pollutant.  The  Agency 
does  not  have  a  methodology  for 
converting  TSS  to  toxic  pound 
equivalents  for  a  C-E  analysis. 

XIV.  NwWatar  Quality  EiiTiroiuiiental 
Impacts 

Under  sections  304(b)  and  306  of  the 
CWA,  EPA  is  to  consider  the  "non  water 
quality"  environmental  impacts  when 
setting  effluent  limitation  guidelines 
and  standards.  EPA  used  various 
methods  to  estimate  the  NWQI  for  each 
of  the  options  considered  for  today's 
proposed  rule.  For  the  purposes  of 
today's  proposal,  the  Agency  interprets 
the  term  "non  water  quality"  impacts  to 
mean  environmental  impacts  other  than 
those  related  to  surface  water  quality, 
and  therefore  is  including  groundwater 
impacts  in  this  section. 

A.  Air  Pollution 

EPA  estimates  that  today's  proposed 
rule  would  have  no  measurable  effect  on 
air  pollution  because  none  of  the 


proposed  options  (including  the  "no 
change"  option),  would  significantly 
alter  the  use  of  heavy  equipment  at 
construction  sites,  nor  the  manner  in 
which  construction  sites  are  prepared. 
Accordingly,  the  levels  of  exhaust 
emissions  from  diesel-ftowered  heavy 
construction  equipment  and  fugitive 
dust  emissions  generated  by 
construction  activities  would  not 
change  substantially  from  current 
conditions. 

B.  Solid  Waste 

Generation  of  solid  waste  would  not 
be  substantially  affected  regardless  of 
the  option  selected  because  the  majority 
of  solid  waste  generated  at  construction 
activities  derives  from  wastage  of 
materials  brought  onto  and  used  at 
construction  sites.  Likewise,  for 
redevelopment  projects,  the  amount  of 
solid  waste  generated,  while  greater 
than  the  amounts  generated  at  new 
developments,  would  not  vary 
regardless  of  the  option  selected 
(including  the  "no  change"  option). 

C.  Energy  Usage 

The  consumption  of  energy  as  a  result 
of  today's  proposed  rule  is  not  expected 
to  be  measurably  affected  regardless  of 
the  option  selected  because  the 
operations  that  currently  consume 
energy  (both  direct  fossil  fuel  use  and 
electricity)  will  not  be  changing  to  any 


substantial  degree  during  land 
disturbance. 

D.  By-Products  From  BMPs 

EPA  projects  that  by-products  from 
BMPs  used  during  the  construction 
phase  as  a  result  of  today's  rule  wotild 
not  substantially  change  the  pollutant 
types  or  quantities  generated.  Pollutant 
sources  during  the  construction  phase 
are  primarily  characterized  by  sediment 
from  the  in-place  soils  (trapping  and 
ultimate  removal  or  repositioning  on  the 
site),  various  constituents  in  excess 
concrete  sliury  and  wash  water  (these 
include  high  pH  and  solids,  such  as 
sand  and  the  fine  particulate  matter  that 
comprise  cement),  and  the  possible 
residual  effects  &t>m  soil  amendments 
such  as  polyacrylamide  (PAM). 

XV.  Environmental  Aseeasment 
A.  Introduction 

In  its  Environmental  Assessment  (see 
"Supporting  Documentation"),  EPA 
evaluated  environmental  impacts 
associated  with  the  discharge  of  storm 
water  from  construction  activities. 
Construction  and  land  development 
activities  can  generate  a  broad  range  of 
environmental  impacts  by  introducing 
new  sources  of  contamination  and  by 
altering  the  physical  characteristics  of 
the  affected  land  area.  In  particular, 
these  activities  can  result  in  both  short- 
and  long-term  adverse  impacts  to 
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surface  water  quality  in  streams,  rivers, 
and  lakes  within  the  affected  watershed 
hy  increasing  the  loads  of  various 
pollutants  in  receiving  water  bodies, 
including  sediments,  metals, 
polynuclear-aromatic  hydrocarbons 
(PAHs),  oil,  grease,  pathogens,  and 
nutrients.  Groundwater  can  also  be 
adversely  affected  through  diminished 
recharge  capacity.  Other  potential 
impacts  may  include  the  physical 
alteration  of  existing  streams  and  rivers 
due  to  excessive  flow  and  velocity  of 
storm  water  runoff.  The  1 998  National 
Water  Quality  Inventory  identifies 
siltation  as  one  of  the  leading  pollutants 
contributing  to  impairments  in  assessed 
stream  miles,  and  lists  urban  rimoff  and 
hydrologic  modification  as  two  of  the 
leading  sources  of  impairments. 

Sediment  is  an  important  and 
ubiquitous  constituent  in  urban  storm 
water  runoff.  Surface  runoff  and 
raindrops  detach  soil  from  the  land 
surface,  and  this  often  results  in 
sediment  transport  into  streams. 
Sediment  can  be  divided  into  three 
distinct  subgroups:  turbidity,  suspended 
solids,  and  dissolved  solids.  Total 
suspended  solids  (TSS)  are  a  measure  of 
the  suspended  material  in  water.  The 
measurement  of  TSS  in  urban  storm 
water  allows  for  estimation  of  sediment 
transport,  which  can  have  significant 
effects  locally  and  in  downstream 
receiving  waters.  Turbidity  is  a  function 
of  the  suspended  soKds  and  is  a 
measure  of  the  ability  of  light  to 
penetrate  the  water.  Turbidity  can 
exhibit  control  over  biological 
functions,  such  as  the  ability  of 
submerged  aquatic  vegetation  to  receive 
light  and  the  ability  of  fish  to  breathe 
dissolved  oxygen  through  their  gills. 
Total  dissolved  solids  are  a  measure  of 
the  dissolved  constituents  in  water  and 
are  a  primary  indication  of  the  purity  of 
drinking  water. 

Using  total  suspended  solids  (TSS)  as 
an  indicator  pollutant,  EPA  quantified 
the  impacts  of  construction  site  storm 
water  discharges  on  water  quality.  As 
detailed  in  the  economic  assessment 
and  described  in  section  XII  of  today's 
document,  economic  benefits  were 
estimated  to  the  extent  reductions  in 
water  quality  impacts  could  be 
attributed  to  implementation  of  the 
proposed  rule. 

B.  Methodology  for  Estimating 
Environmental  Impacts  and  Pollutant     ' 
Reductions 

For  purposes  of  the  environmental 
assessment,  EPA  is  using  the  term 
"impact"  broadly  to  refer  to  negative 
conditions  related  to  elevated 
concentrations  of  pollutants,  physical 
destruction  of  habitat  by  excessive 


flows,  elevation  of  water  temperature, 
and  loss  of  fish  spawning  access  due  to 
new  road  crossings. 

The  Agency  was  able  to  assess  only  a 
subset  of  all  of  the  potential 
environmental  impacts  of  storm  water 
discharges  from  construction  sites. 
Construction  activities  generate  initial 
environmental  impacts  on  each  acre  of 
land  as  the  land  is  converted  from  an 
undeveloped  state  (e.g.,  forest  or  rural 
land)  to  a  developed  condition.  In 
addition,  environmental  impacts 
continue  long  after  construction 
activities  are  completed  because 
developed  lands  are  permanently  and 
hydrologically  altered  from  their  pre- 
developed  state.  Hydrologic  changes 
result  from  alterations  in  storm  water 
discharge  patterns  and  cheiracteristics 
that  can  lead  to  ongoing  environmental 
damages. 

In  its  analysis  of  the  options 
contained  in  this  proposal,  EPA  only 
considered  the  benefits  that  result  from 
reductions  in  sediment  discharges  that 
occur  while  land  is  disturbed  due  to 
implementation  of  erosion  and  sediment 
controls  and  conducting  site  inspections 
and  certifications.  The  Agency  limited 
its  analysis  to  this  category  of  impacts 
primarily  because  some  environmental 
impacts  are  difficult  to  correlate  with  a 
specific  industry  activity-  and/or  assess 
on  a  national  basis  due  to  the  wide 
variety  of  pollutants  and  sources  of 
impairment  present  in  a  water  body. 
The  technical  tools  and  anal^'tical 
approaches  available  simply  do  not  lend 
themselves  to  isolating  impacts 
attributable  to  this  industry  from  other 
sources. 

For  this  analysis,  EPA  first  analyzed 
loadings  that  would  occur  nationwide 
in  the  absence  of  any  erosion  and 
sediment  control  requirements.  EPA 
built  on  an  earlier  analysis  developed 
for  the  Phase  II  rulemaking  and 
described  in  the  Phase  II  economic 
analysis  (op.  cit.).  This  analysis 
estimated  sediment  discharged  from  a 
variety  of  "model  construction  sites" 
incorporating  various  site  characteristics 
(3  soil  erodibility  levels  with  5  slopes  in 
15  climatic  regions).  From  this  model 
site  analysis,  EPA  was  able  to  estimate 
that  the  total  sediment  discheirged  from 
construction  sites  nationwide  in  the 
absence  of  any  controls  would  be  about 
90  million  tons  per  year.  EPA  did  not 
calculate  the  total  reduction  in  this 
loading  that  is  expected  to  occur 
following  implementation  of  existing 
Federal,  State  and  local  requirements 
(the  baseline  condition),  but  rather 
estimated  the  expected  incremental 
reduction  that  would  result  from  the 
proposed  options.  For  option  1 ,  EPA 
estimated  based  on  its  experience  and 


engineering  expertise  that  the  additional 
site  inspection  and  certification 
provisions  would  reduce  this  national 
loading  estimate  by  approximately  5  to 
15  percent  (a  midpoint  estimate  of  this 
range  was  used  for  calculating  benefits) 
over  the  reductions  attributable  to 
existing  requirements.  For  option  2, 
EPA  estimated  based  on  its  experience 
and  engineering  expertise  that  the 
additional  site  inspection  and 
certification  provisions  along  with  the 
technology  requirements  would  reduce 
this  national  loading  estimate  by 
approximately  25  percent  over  the 
reductions  attributable  to  existing 
requirements.  EPA  then  further 
subdivided  these  loading  estimated  into 
two  size  categories,  turbidity  and 
settleable  solids,  in  order  to  estimate 
specific  benefits  estimates  using 
appropriate  indicators.  EPA  estimated 
based  on  its  experience  and  engineering 
expertise  that  the  sediment  discharged 
would  be  comprised  of  80  percent 
particles  as  settleable  solids  and  20 
percent  of  particles  as  turbidity,  by 
mass.  The  settleable  solids  loads  are 
used  to  calculate  monetized  benefits  for 
water  storage  capacity  and  navigational 
dredging.  The  turbidity  producing 
solids  loads  are  used  to  calculate 
monetized  benefits  for  water  treatment. 
The  annual  loads  were  reduced  to 
reflect  states  with  equivalent  programs 
for  Option  1  and  Option  2.  The 
supporting  documents  discusses  in 
detail  this  analysis. 

EPA  solicits  data  and  comments  on 
this  approach,  as  well  as  the  merits  of 
conducting  a  more  detailed  analysis  that 
estimates  actual  BMP  efficiencies  and 
associated  national  loadings  reductions. 
EPA  also  solicits  data  and  comments  on 
conducting  an  analysis  that  incorporates 
other  pollutant  indicators,  such  as 
nutrients,  metals  and  any  additional 
pollutants  that  would  be  attached  to 
sediments  or  contained  in  runoff 
discharged  from  construction  sites. 

C.  Potential  Loading  Reductions  of 
Proposed  Options 

EPA  used  TSS  as  the  primary 
indicator  to  evaluate  loadings 
reductions  and  to  determine  potential 
water  quality  benefits  of  the  proposed 
options.  Reductions  in  TSS  from 
construction  sites  would  arise  from 
greater  oversight  of  construction 
activities  and  better  implementation  of 
BMPs  (Options  1  and  2).  as  well  as  more 
efficient  BMPs  in  certain  cases  (Option 
2).  The  estimated  reductions  due  to 
implementation  of  EPA's  proposed 
Option  1  would  be  an  annual  reduction 
of  1.05  million  tons  of  turbidity 
producing  solids  per  year  and  a 
reduction  of  4.2  million  tons  of 
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settleable  solids  per  year.  The  estimated 
reductions  due  to  Option  2  would  be  2.2 
million  tons  of  turbidity  producing 
solids  per  year  and  a  reduction  of  8.9 
million  tons  of  settleable  solids  per  year. 
EPA  expects  that  the  potential  for 
considerable  benefits  from  today's 
proposal  exists  due  to  decreases  in 
sediment  discharges  to  water  bodies. 
EPA  solicits  data  and  comments  that 
can  provide  information  on  the  extent  of 
inipairments  that  are  caused  by  the 
construction  and  land  development 
industries,  and  methods  of  quantifying 
the  benefits  of  today's  proposal. 

XVI.  Benefit  Analysis 

EPA  has  identified,  quantified  and 
monetized  certain  benefits  attributable 
to  the  construction  co-proposal  options 
in  today's  document.  For  some  benefits. 
EPA  has  identified  benefits  categories, 
but  is  unable  to  quantify  and/or 
monetize  them  at  this  time.  Section  XV. 
Environmental  Assessment,  established 
the  analytical  framework  for  the  benefits 
analysis. 

A.  Benefits  Categories  Estimated 

As  discussed  in  section  XV.  EPA  has 
chosen  TSS  as  the  most  appropriate 
environmental  indicator  for  the  analysis 
of  environmental  impacts  and  benefits 
analysis.  The  primary  environmental 
indicator  selected  was  sediment 
entering  waterways.  The  Agency  used  a 
simplified  approach  for  the 
environmental  assessment,  because 
monitoring  representative  sites  for  a 
cross-section  of  the  2.2  million  acres 
developed  would  not  be  technically  and 
economically  feasible. 

Section  Xv.C  discusses  the 
anticipated  amount  of  TSS  removals  as 
a  result  of  today's  document.  The 
Agency  estimates  that  11.1  million  tons 
of  TSS  each  year  would  be  removed 
from  construction  site  discharges  with 
Option  2  and  5.3  million  tons  of  TSS 
each  year  would  be  removed  with 
Option  1  presented  in  today's  proposal. 
EPA  used  its  experience  and 
engineering  expertise  to  determine  the 
amount  of  TSS  removal  that  each  option 
would  achieve. 

When  identifying  environmental 
impacts  to  assess  for  this  industry,  the 
Agency  decided  against  analyzing 
impacts  that  are  extremely  difficult  to 
correlate  with  the  specific  industry 
activity  and/or  assess  on  a  national 
basis.  Large  natural  variations  in 
watershed  ecology  (e.g.,  changes  in 
species  diversity,  density  of  aquatic 
species)  and  variable  climatic 
conditions  greatly  complicate  the  task  of 
determining  cause  and  effiect  with 
regard  to  construction  site  storm  water 
discharges.  In  particular,  the  Agency  did 


not  analyze  construction  impacts  in  the 
following  areas:  (1)  Habitat/biology,  (2) 
stream  temperatures,  (3)  flow  and 
velocity,  (4)  conventional  pollutants  and 
pollutant  loadings,  (5)  human  health, 
and  (6)  groundwater.  EPA  believes  that 
these  benefit  categories  may  have 
substantial  benefits.  However,  the 
Agency  has  chosen  not  to  analyze  these 
benefits  at  this  time  for  the  proposed 
options  because  EPA  is  unable  to 
quantify  and/or  monetize  them.  EPA    * 
solicits  comments  on  appropriate 
methods  to  quantify  thes.e  benefits 
categories. 

B.  Quantification  of  Benefits 

TSS  discharged  from  construction 
sites  have  a  substantial  and  adverse 
impact  on  downstream  property  owners. 
The  TSS  is  suspended  in  the  water 
column  that  may  serve  as  a  source  of 
drinking  water  for  a  community  or 
municipal  water  system.  When  influent 
for  drioJung  water  supplies  is 
contaminated  with  TSS,  the  system 
would  likely  need  to  treat  the  water  to 
remove  the  TSS  and  provide  additional 
disinfection  before  distribution  to 
system  customers.  These  costs  will  lead 
to  rate  increases  for  drinking  water 
system  customers.  Thus,  the  upstream 
actions  of  the  construction  activity 
impose  both  direct  costs  (e.g.,  higher 
treatment  costs  for  utility  operators)  and 
indirect  costs  (e.g.,  higher  water  bills  for 
system  customers).  These  costs  could  be 
reduced  by  controlling  construction  site 
runoff  through  the  use  of  erosion  and 
sediment  controls  and  other  BMPs. 

Another  impact  of  the  discharge  of 
sediment  from  construction  sites  is  to 
reduce  the  capacity  of  water  storage 
reservoirs.  Settleable  solids  fall  out  of 
suspension  and  settle  into  water  storage 
reservoirs.  These  accimiulated  solids 
reduce  the  capacity  of  the  reservoir  to 
hold  as  much  water  as  in  the  past.  With 
the  reduced  capacity  of  the  water 
reservoir,  the  water  supply  system  will 
bear  the  direct  cost  of  dredging  the 
water  supply  reservoir  or  replacing  the 
water  reservoir  as  it  is  taken  out  of 
service  for  acciunulation  of  sediment. 
Water  system  customers  generally  bear 
indirect  costs  through  rate  increases. 
Again,  by  installing  erosion  and 
sediment  controls  and  other  BMPs  at 
construction  sites,  these  costs  can  be 
reduced. 

Yet  another  impact  of  construction 
and  the  discharge  of  TSS  and  storm 
water  is  the  sediment  that  falls  out  of 
suspension  and  into  navigational  and 
shipping  chaimels.  In  most  cases,  the 
public  pays  for  the  consequent  dredging 
through  taxes  and/ or  higher  cost  of 
products.  Use  of  erosion  and  sediment 


controls  and  construction  sites  can  also 
reduce  these  costs. 

Reduced  costs  for  water  treatment, 
water  storage,  and  navigational  dredging 
are  three  benefit  categories  that  EPA  is 
using  to  estimate  the  benefits  of  the 
proposed  rule.  The  Agency  believes  that 
there  are  many  more  benefits  to  this 
rule,  but  the  state-of-the-art  of  benefit 
analysis  does  not  provide  the  tools  at 
this  point  to  quantify  and  monetize 
them.  For  example,  habitat  preservation 
and  protection  is  not  easily  quantified 
and  estimated  for  benefits  analysis. 
However,  we  know  that  people  value 
habitat  protection,  because  they  are 
spending  funds  to  repair  streams  for 
habitat  preservation  and  protection. 

EPA  has  formulated  a  numeric 
estimate  of  the  benefits  of  the  proposed 
options  by  determining  the  reduction  in 
the  amoimt  of  sediment  discharged  trom 
construction  sites  and  in  turn 
quantifying  certain  environmental 
benefits.  In  particular,  the  amount  of 
sediment  reduced  is  the  primary 
variable  in  the  benefits  analysis. 
EPA  identified  three  potential 
economic  methods  to  monetize  the 
benefits:  (1)  Avoided  damages,  (2) 
contingent  evaluation.  (3)  hedonic 
assessments  of  property  values.  The 
Economic  Analysis  provides  the  details 
of  these  methods.  The  method  that  the 
Agency  used  initially  to  monetize 
benefits  is  the  method  of  avoided 
damages.  EPA  recognizes  that  avoided 
damages  is  not  the  preferred  approach 
and  is  working  to  improve  its  methods. 
The  Agency  also  considered  contingent 
evaluation  and  hedonic  assessments  to 
validate  and  confirm  the  avoided 
damages  methodology. 

The  avoided  damages  approach  is  a 
method  that  considers  the  damages 
avoided  as  a  result  of  the  proposal.  EPA 
has  analyzed  the  magnitude  of  costs 
primarily  using  the  avoided  damages. 
This  method  may  also  be  referred  to  as 
the  avoided  cost  approach.  This  method 
uses  the  costs  of  repair  to  estimate  the 
benefits.  These  are  costs  that  could  be 
avoided  if  construction  sites  did  not 
discharge  sediment  and  storm  water 
into  surface  waters. 

These  costs  are  used  to  estimate  the 
monetary  value  of  the  benefits  of  the 
proposal.  EPA  has  also  looked  at 
academic  literature  for  contingent 
valuation  studies,  such  those  used  in 
the  economic  analysis  for  the  NPDES 
Phase  n  storm  water  regulations.  The 
Agency  has  used  those  studies  to 
validate  the  benefits  models  and  for 
sensitivity  analyses  to  gain  a  clearer 
picture  of  the  benefits  of  the  proposed 
rule.  Additional  information  on  the 
benefits  analysis  may  be  found  in  the 
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Environmental  Assessment  and 
Economic  Analysis. 


The  benefits  analysis  results  are 
shown  in  Table  XVI-1. 


Table  XVI-1  .—Annual  Benefits  for  Proposed  Construction  and  Development  Regulatory  Options 


Benefit  categories 


Regulatory  options 


Option  1 

(Self-inspection, 

certification;  1 

acre  or  more) 


Option  2 

(Codification, 
self-inspection, 
certification:  5 
acres  or  more) 


Option  3 
(No  regulation) 


Turbidity  Reduction 

Turbidity  producing  solids  (million  tons  per  year) 

Water  treatment  monetized  t>enefits  (year  2000  $  millions)  , 

Settleable  Solids  Reduction 

lill 
Source:  Economic  Analysis:  Environmental  Assessi;nent. 


1.05 
0.1 


2.2 
0.2 


0 

0 


Settleable  Solids  (million  tons  per  vear) 

4.2 
7.6 
2.7 

8.9 

0 

Water  storage  monetized  benefits  (year  2000  S  millions) 

16.0 
5.8 

0 

Navigational  dredging  monetized  benefits  (year  2000  $  millions)  

0 

Total  Monetized  Benefits  (year  2000  $  millions) 

10.4 

22.0 

0 

XVn.  Benefit-Cost  Comparison 

EPA  has  conducted  a  benefit-cost 
analysis  of  the  construction  and 
development  effluent  guidelines 
proposed  in  today's  document.  The 
benefit-cost  analysis  may  be  found  in 
the  complete  set  of  support  documents. 
Sections  XII,  XV,  and  XVI  of  this 
preamble  provide  additional  details  of 
the  benefit-cost  analysis. 

Table  XVII-1  provides  the  results  of 
the  benefit-cost  analysis. 

Table  XVII-1.— Total  Annualized 
Benefits  and  Costs  of  the  Pro- 
posed Regulatory  Options 

[Tons  of  sediment,  year  2000  $] 


Option 

Costs 

(2000$ 

millions 

per  year) 

Benefits 

(2000$ 

millions 

per  year) 

Self-inspection,  cer- 
tification: 1  acre  or 
more 

Codification,  self-in- 
spection, certifi- 
cation: 5  acres  or 
more  

No  regulation 

130 

505 
0 

10.4 

22.0 
0 

X^m.  Regulatory  Implementation 

A.  Compliance  Dates 

C&D  sites  must  comply  with  the  C&D 
regulation,  once  finalized,  at  the  time  of 
issuance,  re-issuance,  or  modification  of 
their  NPDES  permit. 

New  sources  mUst  comply  with  the 
new  source  performance  standards 
(NSPS)  (once  it  is  finalized)  at  the  time 
they  commence  discharging  process 
wastewater  (i.e.,  storm  water  runoff 


from  land  disturbing  construction 
activities).  Because  the  final  rule  is  not 
expected  within  120  days  of  the 
proposed  rule,  the  Agency  considers  the 
date  for  compliance  under  NSPS  to  be 
when  the  discharge  from  a  new  source  - 
construction  site  commences  following 
promulgation  of  the  final  rule  (see  40 
CFR  122.2).  See  section  X.D  of  today *s 
document  for  the  discussion  on  defining 
new  sources  for  the  C&D  category. 
EPA  expects  to  issue  a  renewed 
Construction  CJeneral  Permit  (CGP)  in 
2003.  Following  promulgation  of  the 
C&D  rule,  which  is  expected  in  2004, 
the  Agency  plans  to  incorporate  the 
provisions  of  any  effective  ELG  at  the 
time  of  the  next  permit  renewal.  Based 
on  the  standard  five-year  period  for 
NPDES  permits,  that  renewal  would 
take  place  in  2008.  However,  States  that 
have  issued  either  general  or  individual 
permits  may  choose  a  different  (i.e. 
shorter)  time  period  to  implement  the 
final  effluent  guidelines  requirements. 
EPA  requests  comment  on  this  planned 
schedule. 

B.  Relationship  of  Effluent  Guidelines  to 
NPDES  Permits 

'Effluent  limitation  guidelines  and 
pretreatment  standards  act  as  a  primary 
mechanism  to  control  the  discharges  of 
pollufants  to  waters  of  the  United 
States.  Once  finalized,  the  proposed 
C&D  regulations  would  be  applied  to 
sites  through  individual  NPDES  permits 
or  a  general  permit  issued  by  EPA  or 
authorized  States  under  section  402  of 
the  Act. 

The  Agency  has  developed  the 
limitations  for  this  proposed  rule  to 
cover  the  discharge  of  pollutants  for  this 


industrial  category.  In  specific  cases,  the 
NPDES  permitting  authority  may  elect 
to  establish  technology-based  permit 
limits  for  pollutants  not  covered  by  this 
regulation.  In  addition,  if  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  law  require  limits  on 
pollutants  not  covered  by  this  regulation 
(or  require  more  stringent  limits  or 
standards  on  covered  pollutants  to 
achieve  compliance),  the  permitting 
authority  must  apply  those  limitations 
or  standards. 

C.  Upset  and  Bypass  Provisions 

A  "bypass"  is  an  intentional  diversion 
of  the  streams  from  any  portion  of  a 
treatment  facility.  An  "upset"  is  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technology-based 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  EPA's  regulations 
concerning  bypasses  and  upsets  for 
direct  dischargers  are  set  forth  at  40  CFR 
122.41(m)  and  (n). 

Because  much  of  today's  proposal 
includes  design  standards  for  design, 
installation,  and  maintenance  of  ESC 
BMPs,  EPA  considered  the  need  for  a 
bypass-type  provision  in  regard  to  large 
storm  events.  However.  EPA  did  not 
specifically  include  such  a  provision 
because  today's  proposed  design 
standards  only  require  BMPs  to  be 
designed  to  capture  a  specified  volume 
of  storm  runoff  for  pollutant  removal. 
Because  EPA  is  not  establishing 
requirements  for  control  of  larger  storm 
events,  specific  bypass  provisions  were 
not  necessary. 
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D.  Variances  and  Waivers 

The  CWA  requires  application  of 
effluent  limitation  guidelines 
established  pursuant  to  secrtion  301  to 
all  direct  dischargers.  However,  the 
statute  provides  for  the  modification  of 
these  national  requirements  in  a  limited 
niunber  of  circiunstances.  Moreover,  the 
Agency  has  established  administrative 
mechanisms  to  provide  an  opportunity 
for  relief  from  the  application  of  the 
national  effluent  limitation  guidelines 
for  categories  of  existing  sources  for 
toxic,  conventional,  and 
nonconventional  pollutants.  "Ability  to 
Pay"  and  "water  quality"  waivers  do 
not  apply  to  conventional  or  toxic 
pollutants  (e.g..  TSS.  PCBs)  and. 
therefore,  do  not  apply  to  today's 
proposal.  However,  the  variance  for 
Fundamentally  Different  Factors  (FDFs) 
may  apply  in  some  circiunstances. 

1.  Fundamentally  Different  Factors 
Variance 

EPA  will  develop  effluent  limitations 
or  standards  different  from  the 
otherwise  applicable  requirements  if  an 
individual  discharging  facility  is 
fundamentally  different  with  respect  to 
factors  considered  in  establishing  the 
limitation  of  standards  applicable  to  the 
individual  facility.  Such  a  modification 
is  known  as  a  "fundamentally  different 
factors"  (FDF)  variance. 

Early  on,  EPA.  by  regulation  provided 
for  the  PDF  modifications  from  the  BPT 
and  BAT  limitations  for  toxic  and 
nonconventional  pollutants  and  BPT 
limitations  for  conventional  pollutants 
for  direct  dischargers.  For  indirect 
dischargers,  EPA  provided  for 
modifications  for  PSES.  FDF  variances 
for  toxic  pollutants  were  challenged 
judicially  and  ultimately  sustained  by 
the  Supreme  Court.  (Chemical 
Manufacturers  Assn  v.  NRDC.  479  U.S. 
116(1985)). 

Subsequently,  in  the  Water  Quality 
Act  of  1987,  Congress  added  new 
section  301  (n)  of  the  Act  explicitly  to 
authorize  modifications  of  the  otherwise 
applicable  BAT  effluent  limitations  or 
categorical  pretreatment  standards  for 
existing  sources  if  a  facility  is 
fundamentally  different  with  respect  to 
the  factors  specified  in  section  304 
(other  than  costs)  from  those  considered 
by  EPA  in  establishing  the  effluent 
limitations  or  pretreatment  standard. 
Section  301  (n)  also  defined  the 
conditions  under  which  EPA  may 
establish  alternative  requirements. 
Under  section  301  (n).  an  application  for 
approval  of  a  FDF  variance  must  be 
based  solely  on  (1)  information 
submitted  during  rulemaking  raising  the 
factors  that  are  fundamentally  different 


or  (2)  information  the  applicant  did  not 
have  an  opportimity  to  submit.  The 
alternate  limitation  or  standard  must  be 
no  less  stringent  than  justified  by  the 
difference  and  must  not  result  in 
markedly  more  adverse  non-water 
quality  environmental  impacts  than  the 
national  limitation  or  standard. 

EPA  regulations  at  40  CFR  part  125. 
subpart  D,  authorizing  the  Regional 
Administrators  to  establish  alternative 
limitations  and  standards,  further  detail 
the  substantive  criteria  used  to  evaluate 
FDF  variance  requests  for  direct 
dischargers.  Thus,  40  CFR  125.31(d) 
identifies  six  factors  (e.g.,  volume  of 
process  wastewater,  age  and  size  of  a 
discharger's  facility)  that  may  be 
considered  in  determining  if  a  facility  is 
fundamentally  diffierent.  The  Agency 
must  determine  whether,  on  the  basis  of 
one  or  more  of  these  factors,  the  facility 
in  question  is  fundamentally  different 
bt)m  the  facilities  and  factors 
considered  by  EPA  in  developing  the 
nationally  applicable  effluent 
guidelines.  "The  regulation  also  lists  four 
other  factors  (e.g.,  infeasibility  of 
installation  within  the  time  allowed  or 
a  discharger's  ability  to  pay)  that  may 
not  provide  a  basis  for  an  FDF  variance. 
In  addition,  under  40  CFR  125.31(b)  (3). 
a  request  for  limitations  less  stringent 
than  the  national  limitation  may  be 
approved  only  if  compliance  with  the 
national  limitations  would  result  in 
either  (a)  a  removal  cost  wholly  out  of 
proportion  to  the  removal  cost 
considered  during  development  of  the 
national  limitations,  or  (b)  a  non-water 
quality  environmental  impact 
(including  energy  requirements) 
fundamentally  more  adverse  than  the 
impact  considered  during  development 
of  the  national  limits.  EPA  regulations 
provide  for  an  FDF  variance  for  indirect 
dischargers  at  40  CFR  403.13.  The 
conditions  for  approval  of  a  request  to 
modify  applicable  pretreatment 
standards  and  factors  considered  are  the 
same  as  those  for  direct  dischargers. 

The  legislative  history  of  section 
301  (n)  underscores  the  necessity  for  the 
FDF  variance  applicant  to  establish 
eligibility  for  the  variance.  EPA's 
regulations  at  40  CFR  125.32(b)(1)  are 
explicit  in  imposing  this  burden  upon 
the  applicant.  The  applicant  must  show 
that  the  factors  relating  to  the  discharge 
controlled  by  the  applicant's  permit 
which  are  claimed  to  be  fundamentally 
different  are,  in  fact,  fundamentally 
diffierent  from  those  factors  considered 
by  the  EPA  in  establishing  the 
applicable  guidelines.  An  FDF  variance 
is  not  available  to  a  new  source  subject 
to  NSPS. 


2.  Low  Soil  Loss  Potential  Waiver 

Some  sites  mdy  qualify  for  a  waiver 
due  to  low  potential  for  soil  loss.  The 
waiver  is  provided  for  small  sites  (1  to 
5  acres)  in  the  existing  NPDES  storm 
water  regulations.  See 
§122.26(b)(15)(i)(A). 

E.  Other  Clean  Water  Act  Requirements 

Compliance  with  the  provisions  in 
any  of  the  rules  proposed  today  would 
not  exempt  a  discharger  from  any 
requirement  for  a  permit  for  dredged  or 
fill  material  under  section  404  of  the 
CWA. 

XDL  Related  Acts  of  Congress, 
ExecutiTe  Orders,  and  Agency 
InitiatiTes 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  today's  proposed  rule 
have  been  submitted  for  approval  to 
OMB  imder  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
docxunent  has  been  prepared  by  EPA 
(ICR  No.  1842.03)  and  a  copy  may  be 
obtained  from  Susan  Auby  by  mail  at 
Collection  Strategies  Division;  U.S. 
Environmental  Protection  Agency 
(2822T);  1200  Pennsylvania  Ave.,  NW. 
Washington,  DC  20460.  by  email  at 
auby.susan&epa.gov,  or  by  calling  (202) 
566-1672.  A  copy  may  also  be 
downloaded  from  the  internet  at 
http://www.epa.gov/icr.  In  today's 
proposed  Option  2,  40  CFR  450.21(f) 
and  (g)  would  require  operators  to 
maintain  a  site  log.  The  equivalent 
provision  in  proposed  Option  1  is  40 
CFR  122.44(t).  See  section  X.D.  of 
loday's  document  for  a  description  of 
these  provisions.  EPA  estimates  that  this 
provision  would  create  a  total  annual 
burden  of  about  760,158  hours  for 
Option  1  and  633.033  hours  for  Option 
2.  This  estimate  is  the  incremental 
burden  above  the  ciurenUy-approved 
burden  level  for  the  EPA  and  State 
construction  general  permits.  EPA  has 
received  OMB  approval  for  the  ciirrent 
permit  requirements  imder  control  no. 
2040-0188,  "Notice  of  Intent  for  Storm 
Water  Discharges  Associated  with 
Construction  Activity  under  a  NPDES 
General  Permit." 

In  today's  proposed  Option  2. 40  CFR 
450.21(a)  would  require  permittees  to 
prepare  a  Storm  Water  Pollution 
Prevention  Plan  (SWPPP).  This 
requirement  would  essentially  codify 
current  CGP  requirements  and  no 
additional  burden  would  be  imposed. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
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Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  pi\rposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
acciiracy  of  the  provided  "burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division;  U.S.  Environmental 
Protection  Agency  (2822);  1200 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  St.,  NW,  Washington,  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  June  24, 
2002.  a  comment  to  OMB  is  best  assured 
of  having  its  full- effect  if  OMB  receives 
it  by  July  24,  2002.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

B.  Unfunded  Mandates  Reform  Act 
(UMRA) 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Fedend  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed. 


section  205  of  UMRA  generally  requires 
EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costiy, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantiy  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
contains  a  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  one  year. 
Accordingly,  EPA  has  prepared  under 
section  202  of  UMRA  a  written 
statement  which  is  summarized  below. 

EPA  is  proposing  the  technology- 
based  construction  and  development 
(C&D)  effluent  guidelines  under  sections 
301,  304,  306,  308,  402,and  501  of  the 
Clean  Water  Act  CWA),  33  U.S.C.  1311, 
1314. 1316. 1318,  1342  and  1361  and 
under  authority  of  the  Pollution 
Prevention  Act  of  1990,  42  U.S.C.  13101 
etseq. 

Today.  EPA  is  co-proposing  three 
options  for  this  C&D  effluent  limitation 
guideline:  (1)  Construction  site 
permittee  self-inspection  and 
certification,  (2)  "codify"  provisions  of 
the  current  EPA  construction  general 
permit  with  inspection  and  certffication, 
and  (3)  no  regulation.  EPA  is 
considering  each  of  the  three  options; 
no  option  is  preferred  over  the  other. 
Options  1  and  2  would  impose  a 
mandate  on  the  States,  local,  or  Tribal 
governments,  in  the  aggregate,  or  private 
sector  that  would  exceed  $100  million 
per  year.  Option  3  would  not  impose  a 
mandate  with  costs  that  exceed  $100 
million  per  year  for  the  public  or  private 
sectors.  The  Agency  has  conducteid 
economic  analyses  for  each  of  the  three 


options,  which  are  provided  in  the 
Economic  Analysis  for  today's  proposed 
rule  (see  "Supporting  Documentation"). 
Additional  summary  economic 
information  may  be  found  in  sections 
Xn,  XVI,  and  XVII  of  today's  document. 

Option  1  would  establisn  permittee 
self-inspection  and  certification 
requirements  to  improve  the 
effectiveness  of  ESCs  at  construction 
sites  subject  to  NPDES  storm  water 
[>ermits.  Option  1  would  apply  to  sites 
1  acre  or  more.  This  option  would 
require  permittees  to  periodically 
inspect  their  ESCs  during  land 
disturbing  activities  and  certify  that 
they  have  been  properly  installed  and 
maintained.  Option  1  would  cost  about 
$130  million  aimually;  the  benefits  for 
this  option  are  about  $10  million  per 
year.  This  option  would  encourage 
permittees  to  adopt  better  ESC  practices 
and,  in  the  process,  reduce  discharges  of 
sediment  and  other  pollutants  from 
those  sites.  Under  Option  1,  EPA 
estimates  that  State  and  local 
governments  would  incur  about  $13 
million  in  annual  costs  and  the  private 
sector  would  incur  about  $117  million 
in  annual  costs.  Of  the  $13  million  in 
annual  costs  to  State  and  local 
governments,  about  $3  million  would  be 
incurred  by  small  government  entities, 
less  than  50,000  population,  and  about 
$10  million  annually  would  be  incurred 
by  large  government  entities,  equal  to  or 
greater  than  50,000  population.  EPA  has 
determined  that  this  option  is  the  least 
expensive  of  the  set  of  two  regulatory 
options  in  today's  proposal.  Option  1 
would  amend  the  existing  NPDES 
regulations  and  improve  the 
effectiveness  of  the  storm  water  permit 
program.  The  no  regulation  option, 
discussed  later  in  this  section,  is  the 
least  expensive  proposed  option  in 
terms  of  direct  costs  outlays. 

Option  2  would  establisn  a  new 
national  standard  for  ESC  at 
construction  sites  of  five  acres  or  more, 
basically  codifying  the  requirements  of 
EPA's  construction  general  permit.  In 
addition,  this  option  would  add 
permittee  self-inspection  and 
certification  requirements  for  ESCs  to 
improve  compliance.  EPA  estimates  that 
these  controls  would  remove,  on 
average,  80  percent  of  the  total 
suspended  solids  (TSS)  discharged  from 
construction  sites.  The  problem  that 
EPA  is  addressing  through  this 
proposed  rule  is  the  need  to  reduce 
construction  site  erosion  and  reduce  the 
amount  of  sediment  discharged  during 
land  disturbance  activities.  EPA 
estimates  that  Option  2  would  cost 
about  $505  million  annually  and  would 
have  about  $22  million  in  annual 
monetized  benefits.  The  benefits  of  the 
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proposal  would  accrue  to  the  public  in 
the  form  of  reduced  sediment  and 
polluted  storm  water  discharged  to  the 
Nation's  surface  waters.  The  sediment 
and  polluted  storm  water  is  discharged 
from  active  construction  sites  and 
settles  into  stream  beds,  drinking  water 
reservoirs,  and  navigational  channels.  If 
the  excess  sediment  discharged  from 
construction  sites  could  be  reduced  or 
avoided  altogether,  the  public  would 
benefit  with  improved  water  quality  and 
less  frequent  dredging  of  drinking  water 
reservoirs  and  navigational  channels. 
This  option  is  the  more  expensive  of  the 
options.  The  codification  of  the  CGP 
plus  self-inspection  and  certification 
(Option  2)  would  improve  controls  at 
construction  sites  and  in  the  process 
reduce  the  amount  of  sediment  and 
storm  water  discharged  from 
construction  sites.  EPA  found  that  the 
cost  of  sediment  removed  is  about  $0.01 
per  pound.  The  Agency  believes  that 
this  cost  is  reasonable  for  the  pollutant 
reduction  achieved. 

Under  Option  2.  about  $50  million  of 
annual  incremental  costs  would  accrue 
to  State  and  local  governments  and 
about  $455  million  to  the  private  sector. 
The  Agency  does  not  have  data  to 
estimate  the  costs  to  Tribal  lands  and  is 
searching  for  additional  information 
about  Tribal  lands  for  the  final  rule.  The 
Agency  requests  information  about  the 
impacts  and  costs  on  Tribal  lands.  Of 
the  $50  million  in  costs  accruing  to 
State  and  local  government  agencies, 
about  $5  million  per  year  would  be 
inciured  by  small  government  agencies, 
communities  with  less  than  50.000 
population,  and  about  $45  million 
would  accrue  to  large  communities, 
those  with  more  than  50,000 
population.  EPA  has  analyzed  the 
impacts  on  small  government  entities. 
This  analysis  is  discussed  later  in  this 
section.  EPA  estimates  that  about  $2 
million  of  the  annual  benefits  will  come 
from  improvements  to  State  and  local 
government-funded  projects  and  about 
$20  million  in  benefits  will  come  from 
improvements  to  private  sector  projects. 
This  distribution  of  the  benefits  reflects 
the  distribution  of  construction  and 
development  in  the  United  States 
economy.  About  25  percent  of  all 
construction  is  funded  by  Federal,  state 
and  local  governments,  according  to  the 
1997  Census  of  Ck)nstruction.  The 
Federal  portion  of  the  incremental  costs 
of  the  proposal  are  not  covered  by 
UMRA. 

State  and  local  governments  may  find 
resources  available  at  the  Federal,  State 
and  local  level  to  defray  some  of  the 
costs  associated  with  the  proposed  rule. 
The  Clean  Water  Act  State  Revolving 
Fund  (SRF)  provides  capitalization 


grants  to  eligible  States,  that  provide  a 
twenty  percent  match,  and  then  provide 
financial  assistance  to  municipalities  or 
State  agencies.  Some  of  these  funds  are 
eligible  to  finance  storm  water  controls. 
In  some  cases,  these  funds  are  available 
to  the  private  sector  if  projects  are 
located  in  a  designated  estuary.  Other 
funds  are  available  through  other 
programs  such  as  grant  and  loan 
programs,  public/private  partnerships, 
and  private  sector  contributions. 

This  proposal  will  not  have  any 
disproportionate  impacts  on  particular 
regions  of  the  country,  or  particular 
State,  local,  or  Tribal  governments,  or 
communities,  or  particular  segments  of 
the  private  sector.  The  regulatory 
options  proposed  in  today's  document 
apply  broadly  to  the  construction  and 
development  industry  in  the  United 
States.  The  proposed  options  will  have 
an  impact  in  those  locations,  wherever 
they  happen  to  be,  in  which 
construction  and  development  is 
occurring.  Over  time,  different  regions 
of  the  country  experience  more 
construction  and  development  than 
other  regions  of  the  country.  For 
example,  at  this  time.  California  and 
Texas  are  experiencing  a  relatively  large 
amount  of  development,  along  with 
Florida  and  Pennsylvania. 

Option  3  is  the  no-regulation  option 
for  the  construction  and  development 
industry.  Under  Option  3,  there  would 
be  no  costs  or  benefits  directly 
attributable  to  government  entities  or  to 
the  private  sector,  with  the  following 
important  exception.  Executive  Order 
12866  advises  agencies  to  consider  the 
state  of  the  world  before  and  after  the 
prospective  regulation.  Under  the  no- 
regulation  option,  the  current  state  of 
the  world  would  not  be  changed,  nor 
would  the  discharge  of  sediment  into 
the  Nation's  surface  waters  frt>m  C&D 
activities.  These  partially-controlled 
sediments  would  continue  to  contribute 
to  the  loss  of  water  quality,  and 
sedimentation  in  water  reservoirs  and 
streams.  These  effects  can  be  attributed 
as  costs  imposed  on  society  as  an 
externality,  and  realized  when  choices 
are  made  to  reclaim  or  restore  the 
functionality  of  the  water  body.  EPA's 
benefit  methodology  is  limited  in  terms 
of  the  state-of-the-art  to  monetize  these 
benefits.  However,  the  Agency  believes 
that  the  benefits  may  be  substantially 
larger  than  EPA  is  claiming  through 
monetized  benefits. 

Additional  information  about  the 
costs  and  economic  impacts  of  the 
proposed  rule  may  be  found  in  secrtion 
XII  of  today's  document.  In  addition, 
section  XVI  and  section  XVn  of  today's 
document  provide  information  and 
analyses  about  the  environmental 


assessment  and  benefit  analysis.  The 
analyses  for  these  proposed  options  may 
be  found  in  the  support  documents  in 
the  record  for  this  proposed  action. 

The  proposed  regulatory  options 
would  not  impose  any  costs  on  the 
industry  or  government  entities  after 
termination  of  the  applicable  NPDES 
permits.  Option  1  would  require  only 
permittee  self-inspection  and 
certification  activities  during  the  active 
construction  period.  Option  2.  in 
addition  to  the  inspection  and 
certification  requirements,  would 
require  installation,  operation  and 
maintenance  of  temporary  ESCs  during 
the  active  construction  period.  Option  2 
would  not  require  maintenance  of  these 
controls  after  the  active  construction 
period. 

EPA  has  determined  that  the 
mandates  under  this  proposal  will  not 
have  a  significant  impact  on  the 
national  economy  in  the  form  pf 
productivity,  economic  growth,  full 
employment,  creation  of  productive  jobs 
and  international  competitiveness. 
Nevertheless,  the  Agency  has  conducted 
an  extensive  analysis  of  the  economic 
impacts  of  the  proposed  rule  on  the 
construction  and  development  industry 
and  the  national  economy.  These 
analyses  are  presented  in  section  XII  of 
today's  document.  While  the  impact 
analysis  shows  that  less  than  one 
percent  of  firms  in  the  industry  could 

Ktentially  fail  under  the  rule  and  that 
IS  than  one  percent  of  jobs  in  the 
industry  could  be  lost  from  the  most 
stringent  options  under  analysis,  the 
Agency  concluded  that,  based  upon  the 
scale  of  this  industry  which  is  a  major 
component  of  the  U.S.  economy,  even  a 
small  percentage  of  jobs  or  firms  closed 
is  significant,  especiallylh  a  sluggish 
economy.  Accordingly,  the  burden  on 
the  economy  is  one  of  the  reasons  the 
Agency  rejected  more  stringent  options. 
The  options  proposed  today  are  a  result 
of  an  extensive  economic  analysis  of  a 
suite  of  construction  and  storm  water 
options.  The  Agency  determined  that 
Option  1  is  the  least  costly  and  least 
burdensome  regiilatory  option. 

EPA  is  not  required  oy  UMRA  to  • 
consult  with  elected  representatives  (or 
their  designated  authorized  employees) 
of  the  affected  SUte,  local,  and  Tribal 
governments,  because  the  proposed  rule 
would  not  impose  a  Federal  mandate  on 
State,  local  and  tribal  governments,  in 
the  aggregate,  of  $100  million  or  more 
in  any  one  year.  The  Agency  estimates 
that  the  costs  to  State,  local  and  tribal 
govenunents  is  about  $50  million  on  an 
annual  basis.  Nevertheless,  EPA  has 
conducted  outreach  to  the  public  and 
private  sectors  to  obtain  their  input  on 
the  proposed  regulations.  The  Agency 
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has  conducted  two  national  public 
meetings  in  the  past  year:  one  in 
Washington.  DC  and  one  in  Denver, 
Colorado,  Representatives  of  several 
State  and  local  agencies,  and 
engineering  consultants  representing 
builders  and  developers  attended  these 
national  meetings.  The  Agency  also 
convened  a  60-day  Small  Business 
Advocacy  Review  (SBAR)  Panel  on  July 
16,  2001  to  obtain  input  from  the  small 
business  community  on  the  possible 
impacts  of  the  proposed  regulations  on 
small  businesses.  'The  SBAR  Panel  was 
composed  of  representatives  of  the 
Office  of  Management  and  Budget,  the 
Small  Business  Administration,  and 
EPA.  The  SBAR  Panel  met  with  small 
entity  representatives  (SERs)  and  held 
conference  calls  with  the  SERs  to 
discuss  the  impact  of  the  proposal.  The 
Panel  issued  a  final  report  to  the 
Administrator  in  October  2001 .  In 
addition,  through  the  auspices  of  the 
National  Association  of  Home  Builders 
(NAHB).  EPA  conducted  six  focus  group 
meetings  with  residential  builders  and 
developers  to  learn  more  about  the 
economic  and  business  practices  of  the 
construction  and  development  industry. 
Finally,  the  Agency  has  conducted 
numerous  conference  calls  with 
builders  and  developers  to  learn  more 
about  their  business  and  technical 
practices  and  participated  in 
conferences  and  meetings  across  the 
country. 

EPA  has  determined  that  none  of  the 
options  proposed  today  might 
significantly  or  uniquely  affect  small 
governments.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  section 
203  of  UMRA.  Nevertheless,  the  Agency 
has  taken  steps  to  provide  information 
and  accessability  to  small  government 
agencies.  The  Agency  has  conducted  an 
extensive  small  government  economic 
impact  analysis,  because  the  Agency 
wants  to  understand  the  impacts  of  the 
proposed  rule.  Moreover,  the  Agency 
usually  conducts  a  small  government 
analysis  for  all  effluent  guidelines  to 
comply  with  all  applicable  Federal 
requirements  and  Executive  Orders.  The 
most  expensive  proposed  regulatory 
option  would  impose  requirements  for 
ESC  at  construction  sites.  These 
requirements  are  technology-based 
requirements  for  construction  sites  that 
are  designed  to  work  with  the  NPDES 
storm  water  program.  Some 
construction  and  development  projects 
are  funded  by  State  and  local 
governments,  but  most  are  funded  by 
the  private  sector.  The  Agency  has 
determined  that  about  12  percent  of  all 
projects  funded  by  State  and  local 
govenmients  are  fiinded  by  small 


government  entities,  those  with  a 
population  under  50,000,  and  about  88 
percent  are  funded  by  large 
governments,  those  with  a  population 
greater  than  50,000.  EPA's  economic 
analysis  shows  that  the  cost  to  small 
governments  of  the  most  costly  option  is 
significantly  less  than  one  tenth  of  one 
percent  of  the  revenues  of  those 
communities. 

Nevertheless,  EPA  considered 
approaches  to  reduce  any  impact  and 
assessed  methods  to  find  better  ways  to 
meet  the  objectives  of  the  proposal  with 
as  few  impacts  as  possible.  EPA  used 
several  methods  to  determine  costs  to 
small  communities,  and  each  method 
shows  that  the  cost  to  small 
communities  from  the  most  costly 
option  is  much  less  than  one  tenUi  of 
one  percent  of  their  annual  revenues. 
•Under  one  method  the  Agency 
compared  the  aggregate  incremental 
costs  of  the  most  costly  option  to  small 
governments  with  the  aggregate  annual 
revenue  of  small  governments.  In 
another  method,  the  Agency  analyzed 
the  impacts  on  average  small 
government  agencies,  based  upon  data 
on  small  government  annual  revenues 
and  costs.  As  a  result,  this  rule  will  not 
result  in  a  significant  cost  to  small 
communities.  The  Agency  requests 
comment  on  the  impacts  on  small 
communities  from  the  requirements 
under  this  proposal.  The  small 
government  agency  analysis  can  be 
found  in  the  Economic  Analysis. 

EPA  is  developing  procedures  and 
'methods  with  which  to  provide 
information  about  this  proposal  to  small 
government  agencies.  In  particular,  the 
Agency  has  established  a  website  to 
distribute  information  to  the  public, 
industry,  and  government  entities,  in 
particular  small  government  agencies, 
about  today's  proposed  rule.  The 
website  may  be  accessed  at  http:// 
www.epa.gov/waterscience/guide/ 
construction/.  This  website  provides 
information  on  EPA's  effluent 
guidelines  program  and  will  contain 
information  about  today's  proposed 
regulation. 

C.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996(SBREFA) 

1.  Introduction 

The  RFA.  5  U.S.C.  601  et.  seq., 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  smalysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 


impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities.  EPA 
defined:  (1)  Small  businesses,  according 
to  SBA  size  standards,  as  construction 
businesses  that  receive  less  than  $27.5 
million  in  annual  revenue  and 
developers  that  receive  less  than  S5 
million  in  annual  revenue:  (2)  small 
government  jurisdictions  as  small 
governments  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50.000:  and  (3) 
small  organizations  as  any  not-for-profit 
enterprise  that  is  independently  owned 
and  operated  and  is  not  dominant  in  its 
field. 

In  accordance  with  section  603  of  the 
RFA.  EPA  has  prepared  an  initial 
regulatory  flexibility  analysis  (IRFA) 
that  examines  the  impact  of  the 
proposed  rule  on  small  entities  along 
with  regulatory  alternatives  that  could 
reduce  that  impact.  The  IRFA  is 
available  for  review  in  the  docket  and  is 
summarized  below. 

The  objective  for  the  proposed 
effluent  guidelines  for  the  construction 
and  development  (C&D)  industry  is  to 
reduce  sediment  and  storm  water 
discharged  from  active  construction 
sites.  EPA's  analysis  indicates  that 
storm  water  discharges  from 
construction  sites  contribute  sediment 
to  the  nation's  surface  waters  that  is 
deposited  in  stream  beds,  lakes, 
navigational  channels,  and  water  supply 
reservoirs.  Notwithstanding  the  social 
policy  objective  of  reducing  sediment 
and  storm  water  discharges,  EPA  has 
conducted  extensive  analyses  of  the 
impacts  on  small  businesses  based  upon 
the  costs  and  impacts  of  three  co- 
proposed  options.  EPA  used  the  small 
business  analyses  to  identify'  approaches 
that  would  reduce  and  minimize 
impacts  on  small  businesses,  while  at 
the  same  time  striking  a  balance  that 
would  achieve  the  highly  desirable  goal 
of  reducing  storm  water  pollution.  EPA 
also  is  soliciting  comments  on  other, 
less  costly  approaches  to  meet  the 
objective  of  the  proposal.  The  Economic 
Analysis  in  its  entirety  and  the  initial 
regulatory  flexibility  analysis 
(IRFA){Chapter  6  within  the  Economic 
Analysis)  provide  EPA's  analysis  of  the 
proposed  requirements  on  small 
business  entities.  Additional 
information  on  the  economic  impacts 
and,  in  particular,  the  impacts  on  small 
businesses,  may  be  found  in  section  XII 
of  today's  document. 

EPA  proposes  to  set  technology-based 
effluent  guidelines  to  control  sediment 
and  storm  water  discharges  from  active 
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construction  sites.  Construction  and 
development  activity  disturbs  the  soil 
on  construction  sites,  and.  in  the 
process,  releases  sediment  and  storm 
water  into  surface  streams,  lakes,  and 
water  supply  reservoirs.  See  section 
V1.B.2.  Clearing.  Excavating  and 
Grading  of  today's  document  for 
additional  details.  Disturbed  soil,  if  not 
managed  properly,  can  be  easily  washed 
off-site  during  storm  events.  Storm 
water  and  sediment  discharges  during 
construction  can  cause  an  array  of 
physical,  chemical  and  biological 
impacts.  Water  quality  impairment 
results,  in  part,  because  pollutants 
available  at  construction  sites  are 
released  into  surface  waters.  The 
interconnected  process  of  erosion 
(detachment  of  the  soil  particles), 
sediment  transport,  and  delivery  is  the 
primary  pathway  for  introducing  key 
pollutants,  such  as  nutrients  (nitrogen 
and  phosphorous),  metals  and  organic 
compounds  into  surface  waters  and 
aquatic  systems. 

The  proposed  rule  would  establish 
technology-based  efOuent  guidelines  for 
the  control  of  erosion  and  sediment  on 
active  construction  projects.  The 
technology-based  options  would 
complement  the  requirements  of  the 
existing  NPDES  storm  water 
requirements.  EPA  is  proposing  this 
regiilation  under  the  authorities  of 
sections  301,  304.  306.  308.  402  and  501 
of  the  Clean  Water  Act.  33  U.S.C.  1311. 
1314,  1316.  1318. 1342  and  1361  and 
under  authority  oT  the  Pollution 
Prevention  Act  of  1990. 42  U.S.C.  13101 
et  seq..  Public  Law  101-508,  November 
5.1990. 

For  purposes  of  assessing  the 
economic  impacts  of  today's  rule  on 
small  entities  through  the  IRFA.  "small 
entity  "  is  defined  by  SBA  size  standards 
for  small  businesses  and  RFA  defoidt 
definitions  for  small  governmental 
jurisdictions  and  small  organizations. 
The  small  entities  directly  regulated  by 
this  proposed  rule  include  small  land 
developers,  small  residential 
construction  firms,  small  commercial 
and  industrial  firms,  and  small  special 
trade  firms.  Over  ninety  percent  of  the 
businesses  in  the  construction  and 
development  industry  are  small 
businesses.  EPA  recognizes  the 
tremendous  contributions  that  these 
small  businesses  make  to  the  fabric  of 
the  American  economy.  Accordingly, 
the  Agency  has  attempted  to  reduce 
impacts  to  small  businesses  while,  at 
the  same  time,  working  to  identify  ways 
to  achieve  the  objective  of  today's 
document. 

Table  XII-8  in  section  XII  of  today's 
dociunent  presents  the  results  of  EPA's 
small  business  analysis. 


EPA  also  has  analyzed  the  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  imder  the 
Paperwork  Reduction  Act  for  today's 
proposed  rule,  including  an  estimate  of 
the  classes  of  small  entities  that  would 
be  subject  to  the  proposed  rule.  The 
results  of  the  analysis  are  reported  in 
section  XIX.A,  Paperwork  Reduction 
Act.  EPA  anticipates  that  small  firms 
may  incur  some  incremental  costs  for 
reporting,  record  keeping  and  other 
compliance  requirements.  However, 
these  incremental  costs  are  expected  to 
be  small.  EPA  has  analyzed  the 
incremental  burden  and  costs  of 
reporting  and  record  keeping 
requirements.  These  costs  are  covered 
by  the  approved  information  collection 
request  (ICR)  for  the  existing  NPDES 
Storm  Water  Program.  Moreover,  these 
costs  are  included  in  the  engineering 
cost  models  and  in  the  economic  impact 
models  that  support  the  regulatory 
options  in  today's  document. 

EPA  has  not  identified  any  rules  that 
duplicate,  overlap,  of  conflict  with 
tocMy's  proposal.  Moreover,  this 
proposail  would  complement  the 
existing  NPDES  storm  water  regulations. 

There  may  be  alternatives  to  the 
proposed  options  that  accomplish  the 
objectives  of  today's  proposal.  EPA  is 
seeking  comment  on  variations  to  these 
opticHis  and  is  particularly  interested  in 
information  that  would  accomplish 
these  objectives  and  minimize  any 
significant  economic  impact  on  small 
entities. 

The  Agency  as  analyzed  a  broad  suite 
of  regulatory  options  and  technology 
alternatives.  The  three  regulatory 
options  in  today's  document  provide  the 
final  set  of  options  that  the  Agency  is 
considering  for  the  proposal. 

As  required  by  section  609(b)  of  the 
RFA.  as  amended  by  SBREFA,  EPA  also 
conducted  outreach  to  small  entities 
and  convened  a  Small  Business 
Advocacy  Review  (SBAR)  Panel  to 
obtain  advice  and  recommendations  of 
representatives  of  the  small  entities  that 
potentially  would  be  subject  to  the 
rule's  requirements.  On  July  16,  2001, 
EPA's  Small  Business  Advocacy 
Chairperson  convened  the  C&D  SBAR 
panel  under  section  609(b).  In  addition 
to  the  Chairperson,  the  Panel  consists  of 
the  Director  of  the  En^eering  and 
Analysis  Division  of  the  Office  of 
Science  and  Technology  within  EPA's 
Office  of  Water,  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs  %vithin  the  Office  of  Management 
and  Budget  (OMB).  and  the  Acting  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA). 

Prior  to  convening  the  Panel  on  July 
16.  2001.  EPA  held  a  conference  call/ 


meeting  on  June  14.  2001  to  receive 
information  from  prospective  small 
entity  representatives  (SER)  about  plans 
for  convening  the  Panel  and  their  early 
concerns  about  the  planned  proposed 
regulation.  EPA  invited  seven 
residential  builders  and  developers,  five 
heavy  construction  company 
representatives,  one  local  government 
official,  one  trade  association 
representative,  and  five  consultants  to 
serve  as  potential  SERs  diuing  the  pre- 
panel  outreach  process.  The  full  Panel 
report  lists  the  materials  provided  to  the 
SERs  and  summarizes  their  conunents. 
Their  full  written  comments  also  are 
attached  to  the  report.  In  light  of  these 
comments,  the  Panel  considered  the 
regulatory  flexibility  issues  specified  by 
RFA/SBREFA  and  developed  the 
findings  and  discussion  summarized 

below. 
Consistent  with  the  RFA/SBREFA 

requirements,  the  Panel  evaluated  the 
assembled  materials  and  small-entity 
comments  on  issues  related  to  the 
elements  of  the  IRFA.  A  copy  of  the 
Panel  report  is  included  in  the  docket 
for  this  proposed  rule. 

2.  Summary  of  Panel  Reconunendations 

The  SBAR  Panel  submitted  a  final 
report  of  the  sixty  day  panel  process, 
thatconvened  on  July  16.  2001.  to  the 
Administrator  of  EPA  in  October  2001. 
The  following  issues  and  EPA's 
response  provides  information  about  the 
discussions  between  the  SBAR  Panel 
and  the  SERs.  The  final  SBAR  Panel 
Report  is  available  in  the  docket  for  the 
proposed  effluent  guidelines  for  the 
construction  and  development  industry. 

a.  Related  Federal  Rtiles 

•  The  Panel  recommended  that  EPA. 
during  the  development  of  the  proposed 
effluent  guidelines,  evaluate  the 
adequacy  of  the  current  NPDES  storm 
water  program.  The  Panel  also 
recommended  that  EPA  proceed  with 
the  development  of  proposed  effluent 
guidelines,  but  that  in  doing  so,  keep 
open  the  option  of  ultimately  decliidng 
to  promulgate  final  guidelines  until  the 
efiiectiveness  of  Phase  I  and  Phase  II. 
without  national  effluent  guidelines, 
can  be  evaluated  more  fully. 

EPA  response.  EPA  is  proposing  a  set 
of  three  options  that  is  consistent  with 
the  comments  from  the  Small  Business 
Advocacy  Review  (SBAR)  Panel.  One  of 
the  options  would  require  additional 
ESCs.  The  three  options  are:  (1)  Self- 
inspection  and  certification  for  projects 
one  acre  or  more:  (2)  Codify  the  CGP 
with  self-inspection  and  certification  for 
projects  five  acres  or  more;  (3)  a  no- 
regulation  option  that  considers  the 
possibility  of  not  issuing  a  final 
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regulation.  The  Agency  appreciates  the 
comments  from  the  SBAR  Panel,  and 
the  regulatory  options  in  today's 
document  reflect  the  Panel's  final 
report. 

•  The  Panel  further  recommended  the 
inclusion  in  the  proposal  of  regulatory 
language  that  would  provide  a 
mechanism  by  which  construction  sites 
could  meet  the  effluent  guidelines 
requirement  by  complying  with  State 
and/or  local  regulations  that  provide  a 
comparable  level  of  environmental 
protection.  The  Panel  also  noted  and- 
endorsed  EPA's  intention  to  incorporate 
any  additional  requirements  for  ESC 
and  storm  water  management  developed 
under  the  effluent  guidelines  into  the 
existing  construction  general  permitting 
system,  which  should  ease  the 
regulatory  burden  associated  with  the 
new  requirements,  at  least  in  terms  of 
permitting  and  related  paperwork  costs. 

EPA  response.  EPA  plans  to  recognize 
States  with  excellent  storm  water 
programs.  In  those  States,  there  would 
•be  no  additional  requirements  beyond 
those  currently  in  place.  In  addition, 
there  would  be  no  incremental  costs  to 
those  States  or  the  dischargers  in  those 
States. 

EPA  plans  to  implement  the 
technology-based  effluent  guidelines 
through  the  existing  NPDES  storm  water 
program.  Moreover,  EPA  plans  to 
implement  the  effluent  guidelines 
through  the  construction  general 
permits  as  recommended  by  the  SBAR 
Panel. 

b.  Regulatory  Alternatives 

•  Many  of  the  SERs  commented  that 
quantitative  or  numerical  effluent 
standards  are  not  appropriate  for  storm 
water  discharges.  Another  SER 
indicated  that  numeric  limits  are 
unproven  in  a  construction  discharge 
context  and  are  extremely  cost- 
ineffective.  The  Panel  recommended 
against  establishing  across-the-board 
storm  water  monitoring  requirements  as 
part  of  the  effluent  guidelines. 

EPA  response.  For  the  reasons 
discussed  in  section  IX.B  of  today's 
document,  EPA  is  not  proposing 
quantitative  or  numerical  effluent 
standards  for  construction  and 
development,  and  is  not  proposing 
storm  water  monitoring  requirements  in 
today's  proposed  rule. 

•  The  Panel  urged  EPA.  as  it  conducts 
evaluations  of  the  feasibility  of 
establishing  numeric  effluent 
limitations  to  comply  with  the 
settlement  agreement  with  NRE)C,  to 
fully  consider  the  many  challenges 
associated  with  developing  numeric 
effluent  standards,  such  as  monitoring 
difficulties,  site-specific  variability,  and 


the  stochastic  nature  of  rainfall  and 
runoff  events.  The  Panel  recommended 
that  EPA  acquire  and  evaluate  data  on 
both  costs  and  effectiveness  of  such 
requirements  from  sites  across  the 
country,  reflecting  a  variety  of 
geographic,  weather,  soil,  and  other  site 
conditions,  before  it  makes  any 
determination  on  the  utility  and 
feasibility  of  such  standards.  The  Panel 
also  recommended  that  any  BMP 
certification  requirements  that  may  be 
included  in  the  guidelines  be  limited  to 
design  parameters  only  and  not  include 
performance  certification  or  liability  of 
the  certifier  for  failure  of  BMPs  to 
perform  as  expected. 

EPA  response.  As  described  in  the 
Agency's  response  to  the  previous  Panel 
recommendation,  EPA  is  not  proposing 
quantitative  or  numerical  effluent 
standards.  EPA  has  compiled  data  from 
across  the  country  and  found  that 
numeric  limits  and  monitoring 
requirements  are  not  the  most  effective 
tools  for  management  and  control  of 
storm  water  discharges. 

•  Several  SERs  suggested  that  EPA 
base  the  effluent  guidelines  on  the 
existing  CGP  requirements.  The  panel 
recommended  that  EPA  give 
consideration  to  this  approach  and  that, 
at  a  minimum,  EPA  should  present  it  for 
comment  in  the  preamble  tp  the 
proposed  effluent  guidelines  as  a 
regulatory  option  under  consideration. 

EPA  response.  EPA  gave  considerable 
weight  to  this  recommendation  from  the 
SBAR  Panel.  The  Agency  has  concluded 
that  using  the  technology-based 
requirements  to  complement  those  in 
the  CGP  has  considerable  advantages 
and  served  as  the  basis  for  one  of  the 
options  proposed  today. 

c.  Methodological  Issues 

•  The  Panel  recommended  that  EPA 
fully  evaluate  the  appropriateness  of  the 
selected  baseline  requirements  and  the 
estimated  costs,  and  the  regulatory 
requirements  and  their  costs  in  the 
development  of  the  proposed  rule.  The 
Panel  further  recommended  that  EPA 
specifically  consider  the  comments  of 
the  SERs  in  this  effort. 

EPA  response.  EPA  has  assessed  the 
baseline  and  understands  the  progress 
that  the  industry  has  made  in  improving 
the  implementation  of  ESCs.  The 
Agency  has  conducted  an  analysis  that 
reflects  the  current  level  of  progress  and 
the  progress  anticipated  under  the 
existing  storm  water  programs. 

EPA  invites  comments  on  all  aspects 
of  this  proposal  and  its  impacts  on  small 
entities. 


D.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  PR 
51735,  October  4,  1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  afiect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  EPA  has  concluded  that 
this  rule  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  Federalism 
implications."  "Policies  that  have 
Federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
Federalism  implications.  It  will  not 
have  substantial  direct  effects  on  the 
States,  on  this  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  EPA  estimates 
that  the  average  impact  on  all 
authorized  States  and  local  governments 
of  the  most  expensive  of  the  options 
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proposed  today  is  $50  million  (year 
2000  $)  annually.  EPA  does  not  consider 
an  impact  of  $50  million  (year  2000  $) 
on  States  and  local  governments  a 
substantial  effect.  Moreover,  this  annual 
cost  is  less  than  one  tenth  of  one  percent 
of  the  revenues  of  State  and  local 
government. 

Further,  the  revised  regulations  would 
not  alter  the  basic  State-Federal  scheme 
established  in  the  Clean  Water  Act 
under  which  EPA  authorizes  States  to 
carry  out  the  NPDES  permitting 
program.  EPA  expects  the  revised 
regulations  to  have  little  effect  on  the 
relationship  between,  or  the  distribution 
of  power  and  responsibilities  among, 
the  Federal  and  State  governments. 
Thus.  Executive  Order  13132  does  not 
apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comments  on  this 
proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  does 
not  concern  an  environmental  health  or 
safiety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
e^lct  on  children.  This  rule  is  based  on 
technology  performance,  not  health  or 
safety  risks. 

G.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments  '  (65  FR 
67249.  November  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 


regulatory  policies  that  have  tribal 
implications." 

"Policies  that  have  Tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  substantial  direct  effects  on 
one  or  more  Indian  Tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  Tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  Tribes.  This 
proposed  nile  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effiects  on  Tribal  governments,  on 
the  relationship  between  the  Federal 
govenunent  and  Indian  Tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes  as 
specified  in  Executive  Order  13175. 
Today's  proposed  rule  contains  no 
Federal  mandates  for  Tribal 
governments  and  does  not  impose  any 
enforceable  duties  on  Tribal 
governments.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule.  In  the 
spirit  of  Executive  C^er  13175.  and 
consistent  with  EPA  policy  to  promote 
commimications  between  EPA  and 
Tribal  governments,  EPA  specifically 
solicits  comment  on  this  proposed  rule 
from  tribal  officials. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995,  (Public  Uw  104- 
113.  section  12(d);  15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
imless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standard  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

The  Agency  is  not  aware  of  any 
consensus-bued  technical  standards  for 
the  types  of  controls  contained  in 
today's  proposal.  EPA  welcomes 
comments  on  this  aspect  of  the 
proposed  rulemaking  and,  specifically, 
invites  the  public  to  identify 
potentially-applicable  voluntary 
consensus  standards  and  to  explain  why 
such  standards  should  be  used  in  this 
regulation. 


/.  Plain  Language  Directive 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  EPA  invites  comments  on 
how  to  make  this  proposed  rule  easier 
to  imderstand. 

/.  Executive  Order  13211  (Energy 
Effects) 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
The  treatment  systems  required  by 
today's  proposal  rely  on  passive 
treatment  techniques  that  do  not  utilize 
mechanical  equipment.  The  proposed 
rule  may  require  larger  sediment  basins 
in  certain  cases,  and  therefore  may 
result  in  the  use  of  additional  fuel  for 
construction  equipment  conducting 
excavation  and  soil  moving  activities. 
EPA  estimates  that  this  additional  fuel 
usage  will  be  approximately  700,000 
gallons  per  year,  which  is  insignificant 
compared  to  the  annual  consumption  in 
the  United  States. 

XX.  SoUdUtion  of  Data  and  Comments 

A.  Specific  Solicitation  of  Comments 
and  Data 

EPA  solicits  comments  on  all  aspects 
of  today's  proposal.  In  addition  to  the 
various  topics  on  which  EPA  has 
specifically  solicited  comments 
throughout  this  proposal,  EPA  solicits 
comments  in  several  additional  areas. 

Today's  proposal  at  §450.2l(i) 
specifies  requirements  for  permittees  to 
remove  accumulated  sediment  from 
sediment  traps  and  ponds  when  design 
capacity  has  been  reduced  by  50 
percent.  Today's  proposal  does  not 
require  any  other  specific  maintenance 
requirements,  although  some  additional 
maintenance  costs  such  as  replacing 
mulching  have  been  included  in  the 
costs  of  Option  2.  EPA  solicits 
comments  on  the  assumption  that  these 
maintenance  activities  would  be  a 
natural  outcome  of  the  inspection 
reqiiirements.  Alternatively,  EPA 
solicits  comment  on  additional 
maintenance  requirements  that  the 
Agency  should  consider  requiring 
through  regulation,  as  well  as  the  costs 
and  benefits  of  such  requirements. 

EPA  solicits  comments  on  the 
effectiveness  and  appropriateness  of 
each  of  the  technolo^es  contained  in 
today's  proposal.  The  Agency  also 
solicits  comments  on  any  other 
equivalent  technologies  the  Agency 
should  consider,  as  well  as  the  costs, 
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benefits  and  effectiveness  of  such 
technologies. 

EPA  has  attempted  to  capttire  all  of 
the  provisions  of  the  EPA's  "national" 
COP  (63  FR  7901,  February  17,1998)  in 
today's  proposal.  EPA  solicits  comments 
on  the  components  of  the  CGP  that  were 
inadvertently  left  out  of  today's 
proposal,  as  well  as  the  costs  and 
benefits  of  such  components.  In 
addition,  EPA  recognizes  that  the  EPA 
CGP  is  scheduled  to  be  revised  in  2003 
and  that  certain  provisions  contained  in 
the  permit  may  change  prior  to  final 
action  on  the  effluent  guideline.  EPA 
solicits  comments  on  the  appropriate 
approach  to  take  to  reconcile  any 
changes  made  in  the  EPA  CGP  with 
today's  proposal. 

B.  General  Solicitation  of  Comment 

EPA  encourages  public  participation 
in  this  rulemaking.  EPA  asks  that 
commenters  address  any  perceived 
deficiencies  in  the  record  supporting 
this  proposal  and  that  suggested 
revisions  or  corrections  to  the  rule, 
preamble  or  record  be  supported  by 
data.  EPA  invites  all  parties  to 
coordinate  their  data  collection 
activities  with  the  Agency  to  facilitate 
mutually  beneficial  and  cost-effective 
data  submissions.  Please  refer  to  the  FOR 
FURTHER  INFORMATION  section  at  the 
beginning  of  this  preamble  for  technical 
contacts  at  EPA. 

List  of  Subjects 

40  CFR  Part  122 

■  Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements,  Water 
pollution  control. 

40  CFR  Part  450 

Environmental  protection, 
Construction  industry.  Land 
development.  Erosion,  Sediment,  Storm 
water.  Water  pollution  control. 

Dated:  May  15,  2002. 
Christine  Todd  Whitman. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  EPA  proposes  to  amend  title 
40,  chapter  I  of  the  Code  of  Federal 
Regulations  as  follows: 

[Option  1] 

Part  122  is  proposed  to  be  amended 
to  read  as  follows: 


PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
EUMINATION  SYSTEM 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act.  33  U.S.C. 
1251  etseq. 

2.  Section  122.44  is  amended  by 
revising  paragraph  (i)(4)  and  adding 
paragraph  (t)  to  read  as  follows: 

§  1 22.44    Establishing  limitations, 
standards,  and  other  pannit  conditions 
(applicable  to  State  NPOES  programs,  see 
§123.25). 

*  •        •        •        * 

(i)*  *  * 

(4)  Requirements  to  report  monitoring 
results  for  storm  water  discharges 
associated  with  industrial  activity  (other 
than  construction  activity  pursuant  to 
40  CFR  122.26(b)(14)(x)  and  those 
discharges  addressed  in  paragraph  (i)(3) 
of  this  section)  shall  be  established  on 
a  case-by-case  basis  with  a  frequency 
dependent  on  the  nature  and  effect  of 
the  discharge.  *  *  * 

*  *        *        *        *    ' 

(t)  Inspection  and  certification  for 
construction  site  storm  water 
discharges. 

(1)  Site  log  book.  The  permittee  for  a 
point  source  discharge  under 
§  122.26(b)(14)(x)  or  §  122.26(b)(15) 
shall  maintain  a  record  of  site  activities 
in  a  site  log  book.  The  site  log  book  shall 
be  maintained  as  follows: 

(i)  A  copy  of  the  site  log  book  shall 
be  maintained  on  site  and  be  made 
available  to  the  permitting  authority 
upon  request; 

(ii)  In  the  site  log  book,  the  permittee 
shall  certify,  prior  to  the 
commencement  of  construction 
activities,  that  any  plans  required  by  the 
permit  meet  all  Federal,  State,  Tribal 
and  local  erosion  and  sediment  control 
requirements  and  are  available  to  the 
penhitting  authority; 

(iii)  The  permittee  shall  have  a 
qualified  professional  (knowledgeable 
in  the  principles  and  practices  of 
erosion  and  sediment  controls,  such  as 
a  licensed  professional  engineer,  or 
other  knowledgeable  person)  conduct  an 
assessment  of  the  site  prior  to 
groundbreaking  and  certify  in  the  log 
book  that  the  appropriate  best 
management  practices  (BMPs)  described 
in  plans  required  by  the  permit  have 
been  adequately  designed,  sized  and 
installed  to  ensure  overall  preparedness 
of  the  site  for  initiation  of 
groundbreaking  activities.  The  permittee 
shall  record  the  date  of  initial 
groimdbreaking  in  the  site  log  book.  The 
permittee  shall  also  certify  that  any 


inspection,  stabilization  and  BMP 
maintenance  requirements  of  the  permit 
have  been  satisfied  within  48  hours  of 
actually  meeting  such  reauirements:  and 

(iv)  "The  permittee  shall  post  at  the 
site,  in  a  publicly-accessible  location,  a 
summary  of  the  site  inspection  activities 
on  a  monthly  basis; 

(2)  Site  Inspections.  The  permittee  or 
designated  agent  of  the  permittee  (such 
as  a  consultant,  subcontractor,  or  third- 
party  inspection  firm)  shall  conduct 
regular  insi>ections  of  the  site  and 
record  the  results  of  such  inspection  in 
the  site  log  book  in  accordance  with 
paragraph  (t)(l)  of  this  section. 

(i)  After  initial  groundbreaking, 
permittees  shall  conduct  site 
inspections  at  least  every  14  calendar 
days  and  within  24  hours  of  the  end  of 
a  storm  event  of  0.5  inches  or  greater. 
These  inspections  shall  be  conducted  by 
a  qualified  professional.  During  each 
inspection,  the  permittee  or  designated 
agent  shall  record  the  following 
information: 

(A)  Indicate  on  a  site  map  the  extent 
of  all  disturbed  site  areas  and  drainage 
pathways.  Indicate  site  areas  that  are 
expected  to  undergo  initial  disturbance 
or  significant  site  work -within  the  next 
14  days; 

(B)  Indicate  on  a  site  map  all  areas  of 
the  site  that  have  undergone  temporary 
or  permanent  stabilization; 

(C)  Indicate  all  disturbed  site  areas 
that  have  not  undeigone  active  site  work 
during  the  previous  14  days; 

(D)  Inspect  all  sediment  control 
practices  and  note  the  approximate 
degree  of  sediment  accumulation  as  a 
percentage  of  the  sediment  storage 
volume  (for  example  10  percent,  20 
percent,  50  percent,  etc.).  Note  all 
sediment  control  practices  in  the  site  log 
book  that  have  sediment  accumulation 
of  50  percent  or  more;  and 

(E)  Inspect  all  erosion  and  sediment 
control  BMPs  and  note  compliance  with 
any  maintenance  requirements  such  as 
verifying  the  integrity  of  barrier  or 
diversion  systems  (e.g.,  earthen  berms  or 
silt  fencing)  and  containment  systems 
(e.g.,  sediment  basins  and  sediment 
traps).  Identify  any  evidence  of  rill  or 
gully  erosion  occurring  on  slopes  and 
any  loss  of  stabilizing  vegetation  or 
seeding/mulching.  Document  in  the  site 
log  book  any  excessive  deposition  of 
sediment  or  ponding  water  along  barrier 
or  diversion  systems.  Note  the  depth  of 
sediment  vvithin  containment 
structures,  any  erosion  near  outlet  and 
overflow  structures,  and  verify  the 
ability  of  rock  filters  aroimd  perforated 
riser  pipes  to  pass  water. 

(ii)  Prior  to  filing  of  the  Notice  of 
Termination  or  the  end  of  permit  term, 
a  final  site  erosion  and  sediment  control 
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inspection  shall  be  conducted  by  the 
permittee  or  designated  agent.  The 
inspector  shall  certify  that  the  site  has 
undergone  final  stabilization  as  required 
by  the  permit  and  that  all  temporary 
erosion  and  sediment  controls  (such  as 
silt  fencing)  not  needed  for  long-term 
erosion  control  have  been  removed. 

(Option  21 

Part  122  is  proposed  to  be  amended 
and  part  450  is  proposed  to  be  added  to 
read  as  follows: 

PART  122-CPA  AOiNNISTERED 
PERMTT  PROGRAMS:  THE  NAT10HAL 
POU.UTANT  MSCHARQE 
ELIMINATION  SYSTEM 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  et  seq. 

2.  Section  122.44  is  amended  by 
revising  paragraph  (i)(3)  as  follows: 

f  122.44    EstaMMiing  HmNMIons. 


■ppHCaowio  KMe  ih'ucji  pn^ftuntBt 
1123.28). 


(i)  •  •  • 

(3)  Requirements  to  report  monitoring 
results  for  storm  water  discharges 
associated  with  industrial  activity,  with 
the  exception  of  construction  activity  as 
defined  in  §  122.26(b)(14)(x).  that  are 
sub)ect  to  an  effluent  limitation 
guideline  shall  be  established  on  a  case- 
by-case  basis  with  a  frequency 
dependent  on  the  nature  and  efiiact  of 
the  discharge,  but  in  no  case  less  than 
once  a  year.  Discharges  from 
construction  activity  pursuant  to 
§  122.26(b)(14)(x)  shall  be  governed 
instead  by  40  CFR  part  450. 

3.  A  new  part  450  is  added  to  read  as 
follows: 

PART  460-CONSTRUCTX)N  AND 
DEVELOPMENT  POINT  SOURCE 
CATEGORY 


ProvWona 


Applicability. 
General  Definitions. 


450.10 
450.11 


Subpert  B    Croelon  end  Sedhnenl  Controls 

450.21  Effluent  limitations  reflecting  the 
best  practicable  technology  currently 
available  (BPT). 

450.22  Effluent  limitations  reflecting  the 
best  available  technology  economically 
achievable  (BAT). 

450.23  Effluent  limitations  reflecting  the 
best  conventional  pollutant  control 
technology  (OCT). 

450.24  New  source  performance  standards 
(NSPS). 


Authoritjr:  Sections  301.  304.  306,  308. 
402.  and  501  of  the  Clean  Water  Act,  as 
amended:  33  U.S.C.  1311, 1314, 1316, 1318, 
1342.  and  1361. 

Subpart  A— GMMral  Provislom 

f4S0.10    AppNeability. 

This  part  applies  to  any  point  soiut:e 
discharges  &t>m  construction  and 
development  activities  that  are  subject 
to  an  NPDES  permit  under  the 
definition  of  "construction  activity"  at 
40  CFR  122.26Cb)(14)(x).  This  may 
include,  but  is  not  restricted  to, 
construction  of  residential  buildings 
and  non-residential  buildings,  and 
heavy  construction  (including  highways 
and  streets,  bridges  and  timnels. 
pipelines,  transmission  lines  and 
industrial  non-building  structures): 
Where  there  is  more  than  one  operator 
of  a  discharge  at  a  site,  the  requirements 
of  this  part  may  be  shared  among 
operators  if  all  the  requirements  of  this 
part  are  met  for  the  entire  site.  The 
Storm  Water  Pollution  Prevention  Plan 
(SWPPP)  required  by  §  450.21(d)  shall 
clearly  delineate  the  responsibilities  of 
all  operators. 

|46ai1    Oonoral  definWons. 

In  addition  to  the  definitions  set  forth 
in  40  CFR  122.2, 122.26(b)  and  40  CFR 
401.11.  the  following  definitions  apply 
to  this  part: 

Best  Managoment  Practices  (Bh4Ps) 
means  schedules  of  activities, 
prohibitions  of  practices,  maintenance 
procedures,  and  other  management 
practices  to  prevent  or  reduce  the 
discharge  of  pollutants  to  waters  of  the 
United  States.  BMPs  also  include 
treatment  requirements,  operating 
procedures,  and  practice  to  control 
plant  site  runoff,  spillage  or  leaks, 
sludge  or  waste  disposal,  or  drainage 
&x>m  raw  material  storage. 

Commencement  of  construction 
means  the  initial  removal  of  vegetation 
and  disturbance  of  soils  associated  with 
clearing,  grading  or  excavating  activities 
or  other  construction  activities. 

Finny  stabilization  means  that  either: 

(1)  All  soil-disturbing  activities  at  the 
site  have  been  completed  and  a  uniform 
(e.g,  evenly  distributed,  without  large 
bare  areas)  perennial  vegetative  cover 
with  a  density  of  70  percent  of  the 
native  background  vegetative  cover  for 
the  area  has  been  established  on  all 
unpaved  areas  and  areas  not  covered  by 
permanent  structures,  or  equivalent 
permanent  stabilization  measiues  (such 
as  the  use  of  riprap,  gabions,  or 
geotextiles)  have  been  employed;  or 

(2)  For  individual  lots  in  residential 
construction  by  either  The  homebuilder 
completing  final  stabilization  as 
specified  above;  or  the  homebuilder 


establishing  temporary  stabilization 
including  perimeter  controls  for  an 
individual  lot  prior  to  occupation  of  the 
home  by  the  homeowner  and  informing 
the  homeowner  of  the  need  for,  and 
benefits  of,  final  stabilization;  or 

(3)  For  construction  projects  on  land 
used  for  agricultural  purposes  (e.g., 
pipelines  across  crop  or  range  land), 
final  stabilization  may  be  accomplished 
by  retiuning  the  distiirbed  land  to  its 
preconstruction  agricultural  use. 
Distiirbed  areas  that  were  not  previously 
used  for  agricultiual  activities,  such  as 
buffer  strips  immediately  adjacent  to 
"waters  of  the  United  States,"  and  areas 
that  are  not  being  returned  to  their 
preconstruction  agricultixral  use  must 
meet  the  final  stabilization  criteria  in 
paragraph  (1)  or  (2)  of  this  definition. 

Groundbreaking  means  the 
commencement  of  construction  activity 
at  a  site. 

New  Source  means  any  source  from 
which  there  may  be  a  discharge 
associated  with  construction  activity 
pursuant  to  40  CFR  122.26(b)(14)(x)  that 
will  result  in  a  building,  structure, 
facility  or  installation  from  which  there 
may  be  a  discharge  of  pollutants 
regulated  by  new  source  performance 
standards  elsewhere  under  subchapter 
N. 

Operator  for  the  purpose  of  this  Part 
and  in  the  context  of  storm  water 
associated  with  construction  activity, 
means  any  party  associated  with  a 
construction  project  that  meets  either  of 
the  following  two  criteria: 

(1)  The  party  has  operational  control 
over  construction  plans  and 
specifications,  including  the  ability  to    - 
make  modifications  to  those  plans  and 
specifications;  or 

(2)  The  party  has  day-to-day 
operational  control  of  those  activities  at 
a  project  that  are  necessary  to  ensiue 
compliance  with  a  storm  water 
pollution  prevention  plan  (SWPPP)  for 
the  site  or  other  permit  conditions  (e.g., 
they  are  authorized  to  direct  workers  at 
a  site  to  carry  out  activities  required  by 
the  SWPPP  required  by  §  450.21(d)  or  to 
comply  with  other  permit  conditions). 

Perimeter  controls  means  best 
management  practices  that  are  designed 
to  prevent  imcontrolled  discharge  of 
sediment  from  the  site.  Perimeter 
controls  include  BMPs  such  as 
diversion  dikes,  storm  drain  inlet 
protection,  berms,  and  silt  fencing. 
■  Qualified  professional  means  a  person 
knowledgeable  in  the  principles  and 
practice  of  erosion  and  sediment 
controls,  such  as  a  licensed  professional 
engineer,  or  other  knowledgeable 
person. 
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Runoff  coefficient  means  the  fraction 
of  total  rainfall  that  will  appear  at  the 
conveyance  as  runoff. 

Stabilization  means  covering  or 
maintaining  an  existing  cover  over  soil. 
Cover  can  be  vegetative  (e.g.,  grass, 
trees,  seed  and  mulch,  shrubs,  or  turf) 
or  non-vegetative  (e.g.,  geotextiles, 
riprap,  or  gabions). 

Subpart  B — Erosion  and  Sediment 
Control 

f  450^1    Effluent  limitationa  reflecting  the 
best  practicable  technology  currently 
available  (BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT). 
Permittees  with  operational  control  over 
construction  plans  and  specification, 
including  the  ability  to  make 
modifications  to  those  plans  and 
specifications  (e.g.,  developer  or  owner), 
must  ensure  the  project  specifications 
that  they  develop  meet  the  minimum 
requirements  of  a  SWPPP  required  by 
paragraph  (d)  of  this  section. 

(a)  General  Erosion  and  Sediment 
Controls.  Each  SWPPP  shall  include  a 
description  of  appropriate  controls 
designed  to  retain  sediment  on  site  to 
the  extent  practicable.  These  general 
erosion  and  sediment  controls  shall  be 
included  in  the  SWPPP  developed 
pursuant  to  paragraph  (d)  of  this 
section.  The  SWPPP  must  include  a 
description  of  interim  and  permanent 
stabilization  practices  for  the  site, 
including  a  schedule  of  when  the 
practices  will  be  implemented. 
Stabilization  practices  may  include: 

(1)  Establishment  of  temporary  or 
permanent  vegetation; 

(2)  Mulching,  geotextiles,  or  sod 
stabilizatibn; 

(3)  Vegetative  buffer  strips; 

(4)  Protection  of  trees  and 
preservation  of  mature  vegetation. 

(b)  Sediment  controls.  The  SWPPP 
must  include  a  description  of  structiu'al 
practices  to  divert  flows  from  exposed 
soils,  store  flows,  or  otherwise  limit 
runoff  and  the  discharge  of  pollutants 
from  exposed  areas  of  the  site  to  the 
degree  attainable. 

(1)  For  common  drainage  locations 
that  serve  an  area  with  10  or  more  acres 
disturbed  at  one  time,  a  temporary  (or 
permanent)  sediment  basin  that 
provides  storage  for  a  calculated  volume 
of  runoff  from  a  2  year,  24-hour  storm 
from  each  disturbed  acre  drained,  or 
equivalent  control  measures,  shall  be 
provided  where  attainable  \mtil  final 


stabilization  of  the  site.  Where  no  such 
calculation  has  been  performed,  a 
temporary  (or  permanent)  sediment 
basin  providing  3,600  cubic  feet  of 
storage  per  acre  drained,  or  equivalent 
control  measures,  shall  be  provided 
where  attainable  until  final  stabilization 
of  the  site.  When  computing  the  number 
of  acres  draining  into  a  common 
location  it  is  not  necessary  to  include 
flows  from  off-site  areas  and  flows  frt>m 
on-site  areas  that  are  either  undistiuhed 
or  have  undergone  final  stabilization 
where  such  flows  are  diverted  around 
both  the  disturbed  area  and  the 
sediment  basin. 

(2)  In  determining  whether  a  sediment 
basin  is  attainable,  the  operator  may 
consider  factors  such  as  site  soils,  slope, 
available  area  on  site,  etc.  In  any  event, 
the  operator  must  consider  public 
safety,  especially  as  it  relates  to 
children,  as  a  design  factor  for  the 
sediment  basin,  and  alternative 
sediment  controls  shall  be  used  where 
site  limitations  would  preclude  a  safe 
basin  design! 

(3)  For  portions  of  the  site  that  drain 
to  a  common  location  and  have  a  total 
contributing  drainage  area  of  less  than 
10  disturbed  acres,  the  operator  should 
use  smaller  sediment  basins  and/or 
sediment  traps. 

(4)  Where  neither  a  sediment  basin 
nor  equivalent  controls  are  attainable 
due  to  site  limitations,  silt  fences, 
vegetative  buffer  strips  or  equivalent 
sediment  controls  are  required  for  all 
down  slope  boundaries  of  the 
construction  area  and  for  those  side 
slope  boundaries  deemed  appropriate  as 
dictated  by  individual  site  conditions. 

(c)  Pollution  Prevention  Measures. 
The  SWPPP  shall  include  the  following 
pollution  prevention  measures: 

(1)  Litter,  construction  chemicals,  and 
construction  debris  exposed  to  storm 
water  shall  be  prevented  bom  becoming 
a  pollutant  source  in  storm  water 
discharges  (e.g.,  screening  outfalls, 
picked  up  daily);  and 

(2)  A  description  of  construction  and 
waste  materials  expected  to  be  stored 
on-site  vdth  updates  as  appropriate,  and 
a  description  of  controls  to  reduce 
pollutants  fi^m  these  materials 
including  storage  practices  to  minimize 
exposiire  of  the  materials  to  storm 
water,  and  spill  prevention  and 
response. 

(d)  Storm  Water  Pollution  Prevention 
Plan.  Operators  subject  to  this  part  shall 
compile  Storm  Water  Pollution 
Prevention  Plans  (SWPPPs)  prior  to 
groundbreaking  at  any  construction  site. 
In  areas  where  EPA  is  not  the  permit 
authority,  operators  may  be  required  to 
prepare  documents  that  may  serve  as 
the  functional  equivalent  of  a  SWPPP. 


Such  alternate  documents  will  satisfy 
the  requiremei^  for  a  SWPPP  so  long 
as  they  contain  the  necessary  elements 
of  a  SWPPP.  A  SWPPP  shall  incorporate 
the  following  information: 

(1)  A  narrative  description  of  the 
construction  activity,  including  a 
description  of  the  intended  sequence  of 
major  activities  that  disturb  soils  on  the 
site  (major  activities  include  grubbing, 
excavating,  grading,  and  utilities  and 
infrastructure  installation,  or  any  other 
activity  that  disturbs  soils  for  major 
portions  of  the  site); 

(2)  A  general  location  map  (e.g.. 
portion  of  a  city  or  county  map)  and  a 
site  map.  The  site  map  shall  include 
descriptions  of  the  follownng: 

(i)  Ch^nage  patterns  and  approximate 
slopes  anticipated  after  major  grading 
activities: 

(ii)  The  total  area  of  the  site  and  areas 
of  disturbance; 

(iii)  Areas  that  will  not  be  distiubed; 

(iv)  Locations  of  major  structural  and 
nonstructural  controls  identified  in  the 
SWPPP; 

(v)  Locations  where  stabilization 
practices  are  expected  to  occur; 

(vi)  Locations  of  off-site  material, 
waste,  borrow  or  equipment  storage 
areas; 

(vii)  Siuface  waters  (including 
wetlands);  and 

(viii)  Locations  where  storm  water 
discharges  to  a  siuface  water; 

(3)  A  description  of  available  data  on 
soils  present  at  the  site; 

(4)  A  description  of  BMPs  to  be  used 
to  control  pollutants  in  storm  water 
discharges  during  construction  as 
described  elsewhere  in  this  section; 

(5)  A  description  of  the  general  timing 
(or  sequence]  in  relation  to  the 
construction  schedule  when  each  BMP 
is  to  be  implemented; 

(6)  An  estimate  of  the  pre- 
development  and  post-construction 
runoff  coefficients  of  the  site; 

(7)  The  name(s)  of  the  receiving 
water(s); 

(8)  Delineation  of  SWPPP 
implementation  responsibilities  for  each 
site  owner  or  operator; 

(9)  Any  existing  data  that  describe  the 
storm  water  runoff  characteristics  at  the 
site. 

(e)  Updating  the  SWPPP.  The  operator 
shall  amend  the  SWPPP  and 
corresponding  erosion  and  sediment 
control  BMPs  whenever: 

(1)  There  is  a  change  in  design, 
construction,  or  maintenance  that  has  a 
significant  effect  on  the  discharge  of 
pollutants  to  waters  of  the  United  States 
which  has  not  been  addressed  in  the 
SWPPP;  or 

(2)  Inspections  or  investigations  by 
site  operators,  local.  State,  Tribal  or 
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Federal  ofBcials  indicate  that  the 
SWPPP  is  proving  ineffective  in 
eliminating  or  significantly  minimizing 
pollutant  discharges. 

(f)  Site  Log  Book/Certification.  The 
operator  shall  maintain  a  record  of  site 
activities  in  a  site  log  book,  as  part  of 
the  SWPPP.  The  site  log  book  shall  be 
maintained  as  follows: 

(1)  A  copy  of  the  site  log  book  shall 
be  maintained  on  site  and  be  made 
available  to  the  permitting  authority 
upon  request; 

(2)  In  the  site  log  book,  the  operator 
shall  certify,  prior  to  the 
commencement  of  construction 
activities,  that  the  SWPPP  prepared  in 
accordance  with  paragraph  (d)  of  this 
section  meets  all  Federal.  State  and 
local  erosion  and  sediment  control 
requirements  and  is  available  to  the 
permitting  authority; 

(3)  The  operator  shall  have  a  qualified 
professional  conduct  an  assessment  of 
the  site  prior  to  groimdbreaking  and 
certify  in  the  log  book  that  the 
appropriate  BKQ's  and  erosion  and 
sediment  controls  described  in  the 
SWPPP  and  required  by  paragraphs  (a), 
(b).  (c)  and  (d)  of  this  section  have  been 
adequately  designed,  sized  and  installed 
to  enstire  overall  preparedness  of  the 
site  for  initiation  of  groundbreaking 
activities.  The  operator  shall  record  the 
date  of  initial  groundbreaking  in  the  site 
log  book.  The  operator  shall  also  certify 
that  the  requirements  of  paragraphs  (g). 
(h)  and  (i)  of  this  section  have  been 
satisfied  within  48  hours  of  actually 
meetijoB  such  requirements; 

(4)  The  operator  shall  post  at  the  site, 
in  a  publicly-accessible  location,  a 
summary  of  the  site  inspection  activities 
on  a  monthly  basis. 

(g)  Site  Inspections.  The  operator  or 
designated  agent  of  the  operator  (such  as 
a  consultant,  subcontractor,  or  third- 
party  inspection  firm)  shall  conduct 
regular  inspections  of  the  site  and 
record  the  results  of  such  inspection  in 
the  site  log  book  in  accordance  with 
paragraph  (f)  of  this  section. 

(1)  After  initial  groundbreaking, 
operators  shall  conduct  site  inspections 
at  least  every  14  calendar  days  and 
within  24  houn  of  the  end  of  a  storm 
event  of  0.5  inches  or  greater.  These 
inspections  shall  be  conducted  by  a 
qualified  professional.  During  each 
inspection,  the  operator  or  designated 
agent  shall  record  the  following 
information: 

(i)  On  a  site  map.  indicate  the  extent 
of  all  distxirbed  site  areas  and  drainage 


pathways.  Indicate  site  areas  that  are 
expected  to  undergo  initial  disturbance 
or  significant  site  work  within  the  next 
14-day  period; 

(ii)  Indicate  on  a  site  map  all  areas  of 
the  site  that  have  undergone  temporary 
or  permanent  stabilization; 

(lii)  Indicate  all  disturbed  site  areas 
that  have  not  undetgone  active  site  work 
during  the  previous  14-day  period; 

(ivjlnspect  all  sediment  control 
practices  and  note  the  approximate 
degree  of  sediment  accimiulation  as  a 
percentage  of  the  sediment  storage 
volimie  (for  example  10  percent,  20 
percent.  50  percent,  etc.).  Record  all 
sediment  control  practices  in  the  site  log 
book  that  have  sediment  acomiulation 
of  50  percent  or  more;  and 

(v)  mspect  all  erosion  and  sediment 
control  BMPs  and  record  all 
maintenance  requirements  such  as 
verifying  the  integrity  of  barrier  or 
diveraion  systems  (earthen  berms  or  silt 
fencing)  and  containment  systems 
(sediment  basins  and  sediment  traps). 
Identify  any  evidence  of  rill  or  gully 
erosion  occurring  on  slopes  and  any  loss 
of  stabilizing  vegetation  or  seeding/ 
mulching.  Docimient  in  the  site  log  book 
any  excessive  deposition  of  sediment  or 
ponding  water  along  barrier  or  diveraion 
systems.  Record  the  depth  of  sediment 
within  contaiiunent  structures,  any 
erosion  near  outlet  and  overflow 
structures,  and  verify  the  ability  of  rock 
filten  around  perforated  riser  pipes  to 
pass  water. 

(2)  Prior  to  filing  of  the  Notice  of 
Termination  or  the  end  of  permit  term, 
a  final  site  erosion  and  sediment  control 
inspection  shall  be  conducted  by  the 
operator  or  designated  agent.  The 
inspector  shall  certify  that  the  site  has 
undergone  final  stabilization  using 
either  vegetative  or  structural 
stabilization  methods  and  that  all 
temporary  erosion  and  sediment 
controls  (such  as  silt  fencing)  not 
needed  for  long-term  erosion  control 
have  been  removed. 

(h)  Stabilization.  The  operator  shall 
initiate  stabilization  measures  as  soon  as 
practicable  in  portions  of  the  site  where 
construction  activities  have  temporarily 
or  permanently  ceased,  but  in  no  case 
more  than  14  days  after  the  construction 
activity  in  that  portion  of  the  site  has 
temporarily  or  permanently  ceased.  This 
requirement  does  not  apply  in  the 
following  instances: 

(1)  Where  the  initiation  of 
stabilization  measures  by  the  14th  day 
after  construction  activity  temporarily 


or  permanently  ceased  is  precluded  by 
snow  cover  or  fiozen  ground  conditions, 
stabilization  measures  shall  be  initiated 
as  soon  as  practicable; 

(2)  Where  construction  activity  on  a 
portion  of  the  site  is  temporarily  ceased, 
and  earth-disturbing  activities  will  be 
resumed  within  21  days,  temporary 
stabilization  measures  need  not  be 
initiated  on  that  portion  of  the  site. 

(3)  In  arid  areas  (areas  with  an  average 
annual  rainfall  of  0  to  10  inches),  semi- 
arid  areas  (areas  with  an  average  annual 
rainfall  of  10  to  20  inches),  and  areas 
experiencing  droughts  where  the 
initiation  of  stabilization  measures  by 
the  14th  day  after  construction  activity 
has  temporarily  or  permanently  ceased 
is  precluded  by  seasonably  arid 
conditions,  the  operator  shall  initiate 
stabilization  measures  as  soon  as 
practicable. 

(i)  Maintenance.  Sediment  shall  be 
removed  fiom  sediment  traps  or 
sediment  ponds  when  design  capacity 
has  been  reduced  by  50  percent. 

i  450.22    Effluenl  limitation*  reflecting  the 
best  available  technology  eoonomicaily 
(BAT). 


Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  must 
employ  the  best  management  practices 
(BMPs)  in  this  section,  representing  the 
application  of  the  best  available 
tedmology  economically  achievable 
(BAT):  The  effluent  limitations  are  the 
same  as  those  specified  in  §450.21. 

1450.23  Effluent  limitations  reflecting  the 
beat  conventional  pollutant  control 
technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
employ  the  best  management  practices 
(BMPs)  in  this  section,  representing  the 
application  of  the  best  conventional 
pollutant  control  technology  (BCT):  The 
effluent  limitations  are  the  same  as 
those  specified  in  §  450.21. 

1450.24  New  source  performance 
standards  (N8PS). 

Any  new  source  subject  to  this 
subpart  must  achieve  new  source 
performance  standards  (NSPS):  The 
effluent  limitations  are  the  same  as 
those  specified  in  §  450.21. 

(FR  Doc.  02-12963  Filed  6-21-02:  8:45  am] 
BCUNO  coot  Mso-ao-r 


Monday, 
June  24,  2002 


®      \=\ 


Part  IV 

Environmental 
Protection  Agency 

40  CFR  Part  81 

Determination  and  Proposed  Effective 
Date  Modification  for  the  Determination 
of  Nonattainment  as  of  November  15, 
1999,  and  Reclassification  of  tlie  Baton 
Rouge  Ozone  Nonattainment  Area;  Final 
Rule  and  Proposed  Rule 
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EHVmONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
ILA-M-1-7S22;  FRL-7236-«l 

DalannliMrtlon  of  Nonattainmant  m  of 
15. 1999,  and 

lOfUMBalonRouga 
Oiofw  Nonattairanafit  Araa 

AOfNCY:  Environmeatal  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

summary:  EPA  is  finalizing  ito  finding 
that  the  Baton  Rouge  ozone 
nonattainment  area  (hereinafter  referred 
to  as  the  Baton  Rouge  area)  did  not 
attain  the  1-hour  ozone  national 
ambient  air  quality  standard  (NAAQS  or 
standard)  by  November  15, 1999,  the 
attainment  date  for  serious 
nonattaiiunent  areas  set  forth  in  the 
aean  Air  Act  (CAA  or  Act).  By 
operation  of  law.  the  Baton  Rouge  area 
is  to  be  reclassified  from  a  serious  to  a 
severe  nonattainment  area  on  the 
effective  date  of  this  rule.  In  addition, 
EPA  is  requiring  Louisiana  to  submit 
State  Implementation  Plan  (SIP) 
revisions  addressing  the  CAA's 
pollution  control  requirements  for 
severe  ozone  nonattainment  areas 
within  12  months  of  the  effective  date 
of  this  rule  and  establishing  November 
15, 2005,  as  the  date  by  which  the  Baton 
Rouge  area  must  attain  the  ozone 
NAAQS. 

In  a  Judgment  entered  on  March  7, 
2002.  the  United  States  District  Court 
for  the  Middle  District  of  Louisiana, 
ordered  EPA  to  determine,  within  90 
days,  whether  the  Baton  Rouge  area  had 
attained  the  applicable  ozone  standard 
under  the  CAA.  and  ordered  EPA  to 
promptly  thereafter  publish  the  required 
notice.  Louitiana  Environmental  Action 
Network  (LEAN)  v.  Whitman,  No.  00- 
879-A.  The  rulemaking  issued  today 
complies  with  the  Court's  Judgment.  See 
•UPniMENTAIlY  mronUiVOH  regarding  a 
proposed  rule  published  elsewhere  in 
this  issue  that  would  affisct  this  final 
rule. 

DATES:  This  final  rule  is  effective  on 
August  23.  2002. 
ADOMESSCS:  Copies  of  documents 
relevant  to  this  action  are  available  for 

C'  )lic  inspection  during  normal 
iness  hours  at  the^vironmental 
Protection  Agency,  Region  6,  Air 
Planning  Section  (6PD-L),  1445  Ross 
Avenue.  Dallas,  Texas  75202-2733;  and 
the  Louisiana  Department  of 


Environmental  Quality  (LDEQ),  7920 
Bluebonnet  Boulevard,  Baton  Rouge, 
Louisiana  70884.  Please  contact  the 
appropriate  office  at  least  24  hours  in 
advance. 

FOR  RJRTNCR  MFORMATION  CONTACT:  Ms. 
Maria  L.  Martinez,  Air  Planning  Section 
(6PD-L).  EPA  Region  6, 1445  Ross 
Avenue.  Dallas,  Texas  75202-2733, 
telephone  (214)  665-2230. 
SUPPI.EMENTARY  MFORMATION:  hi  a 
smarate  document  titled:  "Proposed 
Emctive  Date  Modification  for 
Determination  of  Nonattainment  as  of 
November  15, 1999,  and  Reclassification 
of  the  Baton  Rouge  Ozone 
Nonattainment  Area,"  published 
elsewhere  in  today's  Federal  Register, 
EPA  is  pro(>osing  to  delay  the  effective 
date  of  this  rule  until  October  4,  2002. 
In  that  document,  EPA  also  sets  forth  its 
intent  to  propose  to  withdraw  this  final 
determination  and  reclassification,  if 
EPA  grants  the  State  an  attainment  date 
extension  before  the  effective  date  of 
this  reclassification  rule. 

On  May  10,  2000,  the  Governor  of 
Louisiana  submitted  a  request  for  an 
attaiiunent  date  extension  for  the  Baton 
Rouge  area  piirsuant  to  EPA's 
"Guidance  on  Extension  of  Attainment 
Dates  for  Downwind  Transport  Areas" 
(Richard  D.  Wilson,  Acting  Assistant 
Administrator  for  Air  and  Radiation) 
issued  July  16, 1998  (hereinafter 
referred  to  as  the  extension  policy).  On 
November  22.  2000.  Tulane  Law  School, 
on  behalf  of  the  Louisiana 
Environmental  Action  Network  (LEAN), 
filed  a  complaint  in  the  United  States 
District  Court  for  the  Middle  District  of 
Louisiana  against  EPA,  alleging  that 
EPA  failed  to  discharge  its  duty  to  make 
and  publish  a  determination  whether 
the  Baton  Rouge  area  attained  the  1- 
hour  ozone  NAAQS  by  November  15, 
1999.  On  May  9.  2001,  EPA  published 
a  proposal  to  determine  that  the  Baton 
Rouge  area  did  not  attain  the  1-hour 
ozone  NAAQS  or  in  the  alternative 
allow  Louisiana  an  opportunity  to 
qualify  for  an  attainment  date  extension 
pursuant  to  EPA's  extension  policy. 

Louisiana  is  in  the  conclucung  stages 
of  a  process  that  could  culminate  in 
EPA  final  action  on  the  Attainment  Plan 
and  Transport  SIP  (hereinafter  referred 
to  as  Attainment  Plan/Transport)  that 
was  submitted  on  December  31,  2001, 
and  on  a  possible  attainment  date 
extension.  This  extension,  if  granted, 
would  allow  the  area  to  remain 
classified  as  a  serious  nonattainment 
area.  EPA  is  continuing  to  work  to 
complete  action  on  the  extension 


request  by  October  4,  2002.  If  EPA  takes 
final  action  to  extend  the  attainment 
date  during  the  pre-effective  period  of 
this  rule,  Q'A  intends  to  withdraw  this 
final  determination  and  reclassification 
prior  to  the  time  that  they  become 
effiective. 

Bacl^round 

Throughout  this  document  whenever 
"we,  us,  or  our"  is  used,  we  mean  EPA. 
This  section  provides  additional 
information  by  addressing  the  following 
questions: 

I.  What  Are  The  National  Ambient  Air 

Quality  Standards? 
n.  What  Is  the  NAAQS  For  Ozone? 
m.  What  Is  a  SIP? 

IV.  What  Is  the  Baton  Rouge  Ozone 

Nonattainment  Area? 

V.  What  Does  This  Action  Do? 

VI.  What  Does  the  CAA  Say  about 

Determinations  of  Nonattainment  and 
Reclassifications,  and  How  Does  it  Apply 
to  the  Baton  Rouge  Area? 

Vn.  Why  Did  EPA  Defer  Making  a 

Determination  Regarding  the  Baton 
Rouge  Area's  Attainment  Status  Beyond 
the  Time  Frame  Prescribed  by  the  CAA? 

vm.  Why  Is  this  Action  Necessary? 

IX.  What  Is  the  Area's  New  Classification? 

X.  What  Is  the  New  Attainment  Date  for  the 

Baton  Rouge  Area? 

XI.  When  must  Louisiana  Submit  SIP 

Revisions  Fulfilling  the  Requirements  for 
Severe  Ozone  Attainment  Areas? 

Xn.  What  Comments  Were  Received  on  the 
Proposed  and  Supplemental  Proposed 
Rule  for  the  Reclassification  and 
Potential  Eligibility  for  Extension  of  the 
Attaiiunent  Date? 

Xm.  Administrative  Requirements 

L  What  Are  the  National  Ambient  Air 
Quality  Standards? 

EPA  has  set  NAAQS  for  six  common 
air  pollutants:  carbon  monoxide,  lead, 
nitrogen  dioxide,  ozone,  particulate 
matter,  and  sulfur  dioxide.  The  CAA 
requires  that  these  standards  be  set  at 
levels  that  protect  public  health  and 
welfore  with  an  adequate  margin  of 
safety.  These  standards,  established 
imder  section  109  of  the  CAA,  present 
state  and  local  governments  with  the  air 
quality  levels  they  must  meet  to  achieve 
clean  air.  Also,  these  standards  allow 
the  American  people  to  assess  whether 
or  not  the  air  quality  in  their 
communities  is  healthful. 

n.  What  la  the  NAAQS  for  Ozone? 

The  NAAQS  for  ozone  is  expressed  in 
two  forms  which  are  referred  to  as  the 
1-hour  and  8-hour  standards.  Table  1 
summarizes  the  ozone  standards. 
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Table  l.— Summary  of  Ozone  Standards 

standard 

Value 

Type* 
Method  of  compliance 

14K>ur       

0.12  Dont 

Primary  and  Secondary.  Must  not  be  exceeded,  on  average,  more  than  one  day  per  year 

8-hour 

006ppm 

over  any  three-year  period  at  any  nwnitor  within  an  area. 
Primary  and  secondary.  The  average  of  the  annual  fourth  highest  daily  maximum  8-hour  av- 

erage ozone  concentration  measured  at  each  monitor  over  any  three-year  period. 

•Primary  standards  are  designed  to  protect  public  health  and  secondary  standards  are  designed  to  protect  public  welfare  and  tfie  erwkonmani 


The  1-hour  ozone  standard  of  0.12 
parts  per  million  (ppm)  was 
promulgated  in  1979.  'The  1-hour  ozone 
standard  continues  to  apply  to  Baton 
Rouge  and  it  is  the  classification  of  the 
Baton  Rouge  area  with  respect  to  the  1- 
hour  ozone  standard  that  is  addressed  in 
this  document. 

m.  What  Is  a  SIP? 

Section  110  of  the  CAA  requires  states 
to  develop  air  pollution  regulations  and 
control  stiategies  to  ensure  that  state  air 
quality  meets  the  NAAQS  established 
by  EPA. 

After  engaging  in  any  state-required 
public  participation,  each  state  must 
submit  these  regulations  and  control 
strategies  to  us  for  approval  and 
incorporation  into  the  Federally 
enforceable  SIP. 

Each  Federally  approved  SIP  protects 
air  quality  primarily  by  addressing  air 


pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive.  They  may  contain 
state  regulations  or  other  enfbrosable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

IV.  What  Is  the  Baton  Rouge  Ozone 
Nonattainment  Area? 

The  Baton  Rouge  ozone 
nonattainment  area,  located  in  southern 
Louisiana,  consists  of  East  Baton  Rouge, 
West  Baton  Rouge,  Ascension,  Iberville, 
and  Livingston  Parishes. 

Under  section  107(d)(1)(C)  of  the 
CAA,  each  ozone  area  designated 
nonattainment  for  the  1-hour  ozone 
standard  prior  to  enactment  of  the  1990 
CAA  Amendments,  such  as  the  Baton 
Rouge  area,  was  designated 
nonattainment  by  operation  of  law  upon 
enactment  of  the  1990  Amendments.  In 


addition,  imder  section  181(a)  of  the 
Act,  each  area  designated  nonattainment 
under  section  107(d)  was  classified  as 
"marginal,"  "moderate,"  "serious," 
"severe,"  or  "extreme,"  depending  on 
the  severity  of  the  area's  air  quality 
problem.  "1116  design  value  for  an  area, 
i.e.,  the  highest  of  the  fourth  highest  1- 
hour  daily  maximums  in  a  given  three- 
year  period,  characterizes  the  severity  of 
the  air  quality  problem.  Table  2 
provides  the  design  value  ranges  for 
each  nonattainment  classification. 
Ozone  nonattainment  areas  with  design 
values  between  0.160  and  0.180  ppm, 
such  as  the  Baton  Rouge  area  (which 
had  a  design  value  of  0.164  ppm  in 
1989),  were  classified  as  serious.  These 
nonattainment  designations  and 
classifications  were  initially  codified  in 
40  CFR  Part  81  (see  56  FR  56694. 
November  6. 1991). 


Table  2.— Ozone  Nonattainment  Classifications 


Areadass 

Marginal  

Moderate 

Serious  

Severe 

Extreme 


Design  value  (ppm) 


0.121  up  to  0.138 
ai38  up  to  0.160 
0.160  up  to  0.180 
0180  up  to  0.280 
0.280  arnj  atx>ve 


Attainment  dale 


November  15.  1993. 
November  15.  1996. 
l4ovemt>er  15, 1999. 
Novemtwr  IS.  2005. 
November  15.  2010. 


In  addition,  imder  section  182(c)  of 
the  CAA,  states  containing  areas  that 
were  classified  as  serious  nonattainment 
were  required  to  submit  SIPs  to  provide 
for  certain  air  pollution  controls,  to 
show  progress  toward  attainment  of  the 
ozone  standard  through  incremental 
emissions  reductions,  and  to  provide  for 
attainment  of  the  ozone  standard  as 
expeditiously  as  practicable,  but  no  later 
than  November  15, 1999.  The  SIP 
requirements  for  serious  areas  are  listed 
primarily  in  section  182(c)  of  the  CAA. 

V.  What  Does  This  Action  Do? 

On  May  9,  2001,  EPA  proposed  its 
fiinding  that  the  Baton  Rouge  ozone 
nonattainment  area  did  not  attain  the  1- 
hour  ozone  NAAQS  by  the  applicable 
attainment  date  (66  FR  23646).  The 
proposed  finding  was  based  upon 
ambient  air  quality  data  £rom  the  years 
1997. 1998, 1999.  These  data  showed 


that  the  1-hour  ozone  NAAQS  of  0.12 
parts  per  million  (ppm)  had  been 
exceeded  on  an  average  of  more  than 
one  day  per  year  over  this  three-year 
period  and  that  the  area  did  not  qualify 
for  an  attainment  date  extension  imder 
section  181(a)(5).  EPA  also  proposed 
that  the  appropriate  reclassification  of 
the  area  was  too  severe. 

In  that  proposed  action,  we  also  stated 
that  Louisiana  was  seeking  an  extension 
of  its  attainment  date  pursuant  to  EPA's 
extension  policy,  published  in  a  March 
25. 1999,  Federal  Register  notice  (64  FR 
14441).  EPA's  extension  policy 
addresses  areas  which  are  affected  by 
downwind  transport  of  ozone  and/or 
ozone  precursors. 

EPA  proposed  to  take  final  action  on 
the  determination  of  nonattainment  and 
reclassification  of  the  Baton  Rouge  area 
only  after  the  area  had  received  an 
opportimity  to  qualify  for  an  attainment 


date  extension  imder  the  extension 
policy.  Louisiana  submitted  an 
Attainment  Plan/Transport  SIP  on 
December  31,  2001  for  the  Baton  Rouge 
area.  EPA  was  in  the  process  of 
reviewing  the  Attainment  Plan/ 
Transport  SIP  when  the  United  States 
District  Court  for  the  Middle  District  of 
Louisiana  entered  a  Judgment  on  March 
7,  2002,  ordering  EPA  to  determine,  by 
June  5,  2002,  whether  the  Baton  Rouge 
area  had  attained  the  applicable  ozone 
standard  under  the  CAA.  LEAN  v. 
Whitman,  No.  00-879-A.  Given  the 
compliance  date  of  the  Court's  Judgment 
and  the  current  status  of  the  State's 
Attainment  Plan/Transport  SIP,  EPA  is 
not  at  this  time  able  to  complete  its 
consideration  of  the  applicabifity  of  its 
extension  poUcy  to  the  Baton  Rouge 
area. 

This  action  finalizes  our  finding  that 
the  Baton  Rouge  area  did  not  to  attain 
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the  1-hour  ozone  NAAQS  by  November 
15, 1999.  as  prescribed  in  section  181  of 
the  CAA.  and  fulfills  EPA's 
nondiscretionary  duty  pursuant  to 
section  182  of  the  Act.  In  addition,  this 
action  sets  the  dates  by  which  Louisiana 
must  submit  SIP  revisions  addressing 
the  CAA's  pollution  control 
requirements  for  severe  ozone 
nonattaiiunent  areas  and  attain  the  1- 
hour  NAAQS  for  ozone.  EPA's 
rulemaking  actions  are  to  be  effective  60 
days  from  publication  in  the  Federal 
Register,  unless  the  effective  date  is 
delayed  as  set  forth  below. 

In  its  decision,  the  United  States 
District  Court  for  the  Middle  District  of 
Louisiana  acknowledged  its  limited 
authority  under  42  U.S.C.  7604,  ruling 
that  it  lacked  the  authority  to  issue  an 
order  restricting  the  effective  date  that 
EPA  selects  for  its  action.  LEAN  v. 
Whitman.  No.  00-879-A.< 

In  a  separate  document  titled: 
"Proposed  Effective  Date  Modification 
for  DNstermination  of  Nonattainment  as 
of  November  15, 1999,  and 
Reclassification  of  the  Baton  Rouge 
Ozone  Nonattainment  Area."  published 
elsewhere  in  today's  Federal  Register. 
EPA  is  proposing  to  delay  the  effective 
date  of  this  rule  until  October  4,  2002. 
In  that  document,  EPA  also  sets  forth  its 
intent  to  withdraw  this  final 
determination  and  reclassification,  if 
EPA  grants  the  State  an  attainment  date 
extension  before  the  effective  date  of 
this  reclassification  nde.  EPA  believes 
that,  if  the  Baton  Rouge  area  is 
reclassified,  the  propmed  additional 
time  is  necessary  to  allow  regulated 
entities  in  the  Baton  Rouge  area  time  to 
prepare  for  the  new  requirements  that 
would  become  applicable  in  the  area 
upon  the  effective  date  of  the 
nonattainment  determination  and 
reclassification.  During  the  period  prior 
to  the  effective  date.  EPA  and  the  State 
would  also  continue  to  work  toward 
completing  a  separate  rulemaking  on  the 
issue  of  whether  Baton  Rouge  should  be 
granted  an  extension  of  its  attainment 
date  based  on  Louisiana's  December  31. 
2001.  Attainment  Plan/Transport  SIP 
pursuant  to  EPA's  extension  policy. 


■  For  additioiul  information  on  other  court 
rulings  on  the  iMue  of  the  effective  date  for  tuch 
an  action.  «e*.  Siena  Club  v.  Browner.  130  F.Supp. 
2d  78  (D.O.C  2001),  afTd..  285  F.  3d  S3  (D.Cqir. 
2002). 


EPA  intends  to  withdraw  this  final 
determination  of  nonattainment  and 
reclassification  if  we  approve  an 
attainment  date  extension  within  the 
pre-effiective  period. 

Thus.  EPA  is  today  fully  complying 
with  the  Court's  Judgment  while 
continuing  to  work  with  Louisiana  to 
make  progress  toward  final  rulemaking 
action  on  an  attainment  date  extension 
request  for  the  Baton  Rouge  area. 
Louisiana  and  EPA  are  in  the  final 
stages  of  completing  the  actions 
necessary  for  a  final  nUe.  EPA  believes 
that  it  is  in  the  public  interest  to  move 
forwaid  to  complete  that  rulemaking. 
Completion  of  the  rulemaking  prior  to 
the  effective  date  of  today's  action 
would  allow  EPA  to  assess  and  take  into 
consideration  the  role  of  transported 
pollution  in  Baton  Rouge's 
nonattainment  problems,  and  to  provide 
for  an  equitable  distribution  of 
responsibility  for  achieving  attainment 
of  the  ozone  standard  in  the  area.  In 
addition,  concluding  rulemaking  on  the 
attainment  date  extension  would  allow 
EPA  to  make  available  to  the  Baton 
Rouge  area  the  attainment  date 
extension  policy  that  EPA  has  applied 
to  other  areas  affected  by  transport.  EPA 
has  issued  six  final  rulemakings 
granting  requests  for  attainment  areas: 
Washii^on,  D.C.  (66  PR  585,  January  3. 
2001).  Greater  Connecticut  (66  FR  633. 
January  3.  2001).  Springfield. 
Massachusetts  (66  FR  665.  January  3. 
2001).  Beaumont.  Texas  (66  FR  26913. 
May  15.  2001).  St.  Louis.  Missouri  (66 
FR  33996.  June  26.  2001).  and  Atlanta. 
Georgia  (67  FR  30574.  May  7.  2002). 
Thus.  EPA's  rulemaking  actions  today 
should  be  viewed  in  the  context  of 
complying  with  the  Court's  Judgment 
while  continuing  to  conduct  rulemaking 
on  its  nationwide  program  to  address 
the  role  of  transported  air  pollutants  in 
ozone  nonattainment  areas. 

VL  What  Does  the  CAA  Say  Abont 
DetBrminatioiis  of  NonattaimBent  and 
Reclaasiflcattons.  and  How  Does  It 
Apply  to  the  Baton  Rouge  Area? 

Under  sections  107(d)(1)(C)  and 
181(a)  of  the  Act.  the  Baton  Rouge  area 
was  designated  nonattainment  for  the  1- 
hour  ozone  NAAQS  and  classified  as 
"serious"  based  on  its  design  value  of 
0.164  ppm  in  1989.  These 

nonattainment  designations  and     

classifications  were  codified  in  40  CFR 


Part  81  (see  56  FR  56694,  November  6. 
1991). 

In  addition,  states  containing  areas 
that  were  classified  as  serious 
nonattainment  areas  were  required  to 
submit  SIPs  to  provide  for  certain 
controls,  to  show  progress  toward 
attainment,  and  to  provide  for 
attainmeijit  as  expeditiously  as 
practicable,  but  not  later  than  November 
15, 1999  (section  181(a)(1)).  Serious 
areas  SIP  requirements  are  found 
primarily  in  section  182(c)  of  the  CAA. 

Section  181(b)(2)(A)  of  the  Act 
specifies  that: 

Within  6  months  following  the 
applicable  attainment  date  (including 
any  extension  thereof)  for  an  ozone 
nonattainment  area,  the  Administrator 
shall  determine,  based  on  the  area's 
design  value  (as  of  the  attainment  date), 
whether  the  area  attained  the  standard 
by  that  date.  Except  for  any  Severe  or 
Extreme  areas,  any  area  that  the 
Administrator  finds  has  not  attained  the 
standard  by  that  date  shall  be 
reclassified  by  operation  of  law  in 
accordance  with  table  1  of  subsection  (a) 
to  the  higher  of — 

(i)  The  next  higher  classification  for 
the  area,  or 

(ii)  The  classification  applicable  to  the 
area's  design  value  as  determined  at  the 
time  of  the  notice  required  under 
subparagraph  (B). 

No  area  shall  be  reclassified  as 
Extreme  under  clause  (ii). 

Furthermore,  section  181(b)(2)(B)  of 
the  Act  provides  that: 

The  Administrator  shall  publish  a 
notice  in  the  Federal  Register  no  later 
than  6  months  following  the  attainment 
date,  identifying  each  area  that  the 
Administrator  has  determined  under 
subparagraph  (A)  as  having  failed  to 
attain  and  identifying  the 
reclassification,  if  any.  described  under 
subparagraph  (A). 

On  May  9,  2001.  EPA  proposed  its 
finding  that  the  Baton  Rouge  area  did 
not  attain  the  1-hour  ozone  standard  by 
the  applicable  date  (66  FR  23646).  The 
proposed  finding  was  based  upon 
ambient  ozone  concentration  data  for 
the  period  1997 — 1999.  from  the 
monitoring  sites  in  the  Baton  Rouge 
area,  whidb  recorded  an  average  of  more 
than  one  exceedance  per  day  per  year 
(see  Table  3). 
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Table  3.— Air  Quality  Data  for  the  Baton  Rouge  Area  (1997-1999) 


Site 


Numt>er  of 

days  over 

standard 

(1997-1999) 


Number  of  ex- 
pected days 

over  starKlard 
(1997-1999) 


Average  num- 
ber of  ex- 
pected ex- 
ceedance 

days  per  year 


Site  design 
value  (ppm) 


Site  (Parish): 

Pride  (East  Baton  Rouge)  

Baker  (East  Baton  Rouge)  

Capitol  (East  Baton  Rouge) 

LSU  (East  Baton  Rouge) 

Carville  (Itwrville) 

Plaquemine  (Iberville)  .:; 

Grosse  Tete  (Iberville) 

Port  Allen  (West  Baton  Rouge) 

Dutchtown  (Ascension) 

Frencfi  Settlement  (Livingston) . 


1.1 
3.0 
3.1 

■4.1 
2.0 
2.0 

■5.3 
3.0 
3.0 
3.0 


0.4 
1.0 
1.0 

■1.4 
0.7 
0.7 

•1.8 
1.0 
1.0 
1.0 


0.116 
0.123 
0.122 

•0.126 
0.120 
0.120 

"0126 
0.119 
0.123 
0.123 


•A  violation  occurs  wtien  the  number  of  expected  exceedances  is  greater  ttian  3.1  over  a  3-year  (rolling)  period  (or  a  3-year  (rolling)  average 
greater  ttian  1.04).  The  statistical  term  "expected  exceedances"  is  an  arithmetic  average  explained  at  40  CpR  part  50,  appeindix  H. 

"Represents  the  1997-1^  design  value  for  the  Baton  Rouge  area.  Raw  data  source:  U.S.  EPA  Aerometric  Infomrtation  Retrieval  System 
(AIRS)  database. 


The  air  quality  data  in  Table  3  were 
available  for  comment  in  our  May  9. 
2001.  proposed  finding  of  the  area's 
failure  to  attain  the  ozone  NAAQS.  We 
received  no  comments  pertaining  to 
these  data.  Therefore,  pursuant  to 
section  181(b)(2)(B)  of  the  CAA,  we 
hereby  make  the  determination  that  the 
Baton  Rouge  area  did  not  attain  the  one- 
hour  standard  by  the  November  15, 
1999,  attainment  date.  For  a  listing  of 
the  average  number  of  days  when 
ambient  ozone  concentrations  exceeded 
the  one-hour  ozone  standard  see  66  FR 
23646  (May  9,  2001). 

Vn.  Why  Did  EPA  Defer  Making  a 
Determination  Regarding  the  Baton 
Rouge  Area's  Attainment  Status  Beyond 
the  Time  Frame  Prescribed  by  the  CAA? 

For  some  time,  EPA  has  recognized 
that  pollutant  transport  can  impair  an 
area's  ability  to  meet  air  quality 
standards  by  the  date  prescribed  in  the 
Act.  In  March  1995  a  collaborative. 
Federal-state  process  to  assess  the  ozone 
transport  problem  began.  Through  a 
two-year  effort  known  as  the  Ozone 
Transport  Assessment  Group  (OTAG). 
EPA  worked  in  partnership  with  the  37 
easternmost  states  and  the  District  of 
Columbia,  industry  representatives, 
academia,  and  environmental  groups  to 
develop  recommended  strategies  to 
address  transport  of  ozone  and  ozone- 
forming  pollutants  across  state 
boimdaries. 

On  November  7, 1997,  EPA  acted  on 
OTAG's  recommendations  and  issued  a 
proposal  (the  proposed  oxides  of 
nitrogen  (NOx)  SIP  call,  62  FR  60318) 
requiring  22  states  and  the  District  of 
Columbia  to  submit  state  plans 
addressing  the  regional  transport  of 
ozone.  These  SIPs  will  decrease  the 
transport  of  ozone  across  state 


boundaries  in  the  eastern  half  of  the 
United  States  by  reducing  emissions  of 
NOx  (a  precursor  to  ozone  formation). 
EPA  took  final  action  on  the  NOx  SIP 
call  on  October  27, 1998  (63  FR  57356). 
EPA  expects  the  final  NOx  SIP  call  will 
assist  many  areas  in  attaining  the  1-hour 
ozone  standard. 

On  July  16, 1998,  in  consideration  of 
these  factors  and  the  realization  that 
many  areas  are  unable  to  meet  the  CAA- 
mandated  attainment  dates  due  to 
transport.  EPA  issued  an  attainment 
date  extension  policy.  Under  this 
policy,  the  attainment  date  for  an  area 
may  be  extended  provided  that  the 
following  criteria  are  met:  (1)  The  area 
is  identified  as  a  downwind  area 
affected  by  transport  from  either  an 
upwind  area  in  the  same  state  with  a 
later  attainment  date,  or  an  upwind  area 
in  another  state  that  significantly 
contributes  to  downwind  nonattaiiunent 
(by  "affected  by  transport,"  EPA  means 
an  area  whose  air  quality  is  affected  by 
transport  from  an  upwind  area  to  a 
degree  that  affects  the  area's  ability  to 
attain);  (2)  an  approvable  attainment 
demonstration  is  submitted  along  with 
any  necessary,  adopted  local  measures 
and  with  an  attainment  date  that  shows 
that  the  area  will  attain  the  1-hour 
standard  no  later  than  the  date  that  the 
reductions  are  expected  from  upwind 
areas  under  the  final  NOx  SIP  call  and/ 
or  the  statutory  attainment  date  for 
upwind  nonattainment  areas,  i.e., 
assuming  the  boundary  conditions 
reflect  those  upwind  reductions;  (3)  the 
area  has  adopted  all  applicable  local 
measures  required  under  the  area's 
current  classification  and  any  additional 
measures  necessary  to  demonstrate 
attainment,  assuming  the  reductions 
occur  as  required  in  the  upwind  areas; 
and  (4)  the  area  provides  it  will 


implement  all  adopted  measures,  as 
expeditiously  as  practicable  but  no  later 
than  the  date  by  which  the  upwind 
reductions  needed  for  attainment  will 
be  achieved  (64  FR  14441.  March  25. 
1999). 

EPA  contemplated  that  when  it  acted 
to  approve  such  an  area's  attainment 
demonstration,  it  would,  as  necessary, 
extend  that  area's  attainment  date  to  a 
date  appropriate  for  that  area  in  light  of 
the  schedule  for  achieving  the  necessary 
upwind  reductions.  As  a  residt,  the  area 
would  no  longer  be  subject  to 
reclassification  or  "bump-up"  for  failure 
to  attain  by  its  original  attainment  date 
imder  section  181(b)(2). 

On  May  10,  2000,  the  Governor  of 
Lowsiana  submitted  a  letter  to  EPA 
committing  to  meet  the  criteria  of  the 
extension  policy  by  August  31,  2001.^ 
To  support  the  (Governor's  request  that 
EPA  consider  an  attainment  date 
extension  for  the  Baton  Rouge  area 
based  on  transported  air  pollution,  the 
Louisiana  Department  of  Environmental 
Quality  [LDEQ)  submitted  to  EPA  a 
report  entitled,  "Assessment  of  the 
Contribution  of  Emissions  from  the 
Houston  Area  to  Ozone  Concentrations 
in  the  Five-Parish  Baton  Rouge 
Nonattainment  Area,"  dated  May  3, 
2000,  indicating  that  pollutants 
transported  from  Texas  may  have 
impeded  attainment  ohhe  1-hour  ozone 
standard  in  Baton  Rouge.  A  copy  of  this 
report  can  be  found  in  the  docket  for  the 
proposed  rulemaking. 

As  previously  noted,  on  May  9,  2001, 
EPA  proposed  (66  FR  23646)  its  finding 
that  the  Baton  Rouge  area  did  not  attain 
the  1-hour  ozone  NAAQS  by  its 


'The  Governor's  commitmenl  letter  and  EPA's 
response  to  the  letter  are  included  in  the  docket  for 
the  proposed  rulemaking. 
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attainment  date  and  announced  the 
area's  potential  eligibility  for  an 
attainment  date  extension  imder  the 
extension  policy.  The  area's  eligibility 
was  dependent,  in  part,  on  EPA's 
approval  of  an  attaiiunent 
demonstration.  Our  proposed  action 
described  the  conditions  that  EPA 
anticipated  would  lead  to  final  action 
on  both  alternatives. 

We  outlined  the  necessary  steps  that 
Louisiana  needed  to  take  in  order  for  us 
to  consider  extending  the  Baton  Rouge 
area  attainment  date  under  the 
extension  policy.  Those  steps  included: 

1.  Demonstrate  that  the  Baton  Rouge 
area's  air  quality  is  affected  by  transport 
from  (a)  an  upwind  area  in  Louisiana 
Mrith  a  later  attainment  date,  or  (b)  an 
upwind  area  in  another  State,  which 
significantly  contributes  to  Baton 
Rouge's  continued  ozone 
nonattainment. 

2.  Submit  to  EPA  an  approvable 
attainment  demonstration  by  August  31, 
2001.3  TUs  demonstration  must  show 
that  the  Baton  Rouge  area  will  attain  as 
expeditiously  as  practicable,  but  no  later 
than  the  attainment  date  of  the  upwind 
area. 

3.  Submit  any  additional  local  control 
measures  needed  for  expeditious 
attainment. 

4.  Submit  proof  that  all  applicable 
local  control  measures  required  under 
the  serious  classification  have  been 
adopted.  As  part  of  this  demonstration. 
Louisiana's  SIP  submittal  must  include 
at  least  the  following: 

(a)  Any  changes  to  Louisiana's 
Nonattainment  New  Source  Review 
program  necessary  to  ensure  that  the 
State's  rules  meet  EPA's  nonattainment 
new  soiuce  review  requirements. 

(b)  Contingency  measures  that  meet 
the  requirements  of  section  182(c)(9)  of 
the  Act. 

(c)  Any  revisions  to  the  vehicle 
inspection  and  maintenance  (I/M) 
program  necessary  to  meet  the  ■ 
applicable  federal  I/M  program 
requirements. 

5.  Provide  that  all  newly  adopted 
control  measures  will  be  implemented 
as  expeditiously  as  practicable.  All 
measures  must  be  implemented  no  later 
than  the  date  that  the  upwind 
reductions  needed  for  attainment  will 
be  achieved. 

We  anticipated  that  when  we  acted  to 
approve  such  an  area's  attainment 
demonstration,  we  would,  as  necessary, 
extend  that  area's  attainment  date  to  the 


>  We  proposed  to  extend  the  August  31,  2001 
submittal  deadline  to  December  31,  2001,  on  July 
25,  2001  (Supplemental  Proposed  Rule,  66  FR 
30608).  No  advene  comments  were  receiwd  on  the 
proposed  deadline  extension,  therefore,  the 
exteiuion  was  granted. 


date  appropriate  for  that  area  in  light  of 
the  schedule  for  achieving  the  necessary 
upwind  reductions.  The  area  would 
then  no  longer  be  subject  to 
reclassification  or  "biunp-up"  for  failure 
to  attain  by  its  original  attainment  date 
under  section  181(b)(2)  since  we  would 
extend  the  Baton  Rouge  area's 
attainment  date  to  a  date  consistent  with 
the  approved  attainment  demonstration. 
Under  these  circiunstances,  the  area 
would  retain  its  serious  nonattainment 
status.  In  other  words.  EPA  would 
propose  to  defer  the  attainment 
determination  required  under  section 
181(b)(2)(B)  of  the  Act  until  such  time 
as  the  new,  extended  attaiiunent  date 
had  passed.  However,  if  Louisiana  did 
not  meet  the  criteria  of  the  extension 
policy,  we  proposed  to  finalize  the 
finding  of  foilure  to  attain,  and  the 
Baton  Rouge  area  would  be  reclassified 
to  severe  ozone  nonattaiiunent. 

Vm.  Why  Is  This  Action  Necewaiy? 

On  November  22.  2000.  LEAN  filled  a 
complaint  in  the  United  States  District 
Court  for  the  Middle  District  of 
Louisiana  against  EPA  {LEAN  v. 
Whitman,  No.  00-879-A)  regarding  the 
attainment  status  and  classification  of 
the  Baton  Rouge  area.  On  March  7, 
2002.  the  United  States  District  Court 
for  the  Middle  District  of  Louisiana 
entered  a  Judgment  compelling  EPA  to 
determine,  by  June  5.  2002.  whether  the 
Baton  Rouge  area  had  attained  the 
applicable  ozone  standard  under  the 
CAA.  The  Court  also  ordered  EPA  to 
publish  in  the  Federal  Regiitar  a  notice 
of  a  final  action  reflecting  both  the 
determination  and  any  reclassification 
of  the  area  required  as  a  result  of  the 
determination.  Our  final  determination 
and  this  notice  are  in  direct  response  to 
the  Court's  Judgment. 

DL  What  is  the  Area's  New 
Classification? 

Section  181(b)(2)(A)  of  the  Act 
requires  that,  when  an  area  is 
reclassified  for  failure  to  attain,  its 
reclassification  be  the  higher  of  either 
the  next  higher  classification  or  the 
classification  applicable  to  the  area's 
ozone  design  value  at  the  time  the 
notice  of  reclassification  is  published  in 
the  Fedsral  Register.  The  ozone  design 
value  for  the  Baton  Rouge  area  following 
the  enactment  of  the  1990  CAA 
amendments  (1987-1989)  was  0.164 
ppm.  The  preliminary  design  value*  for 
the  Baton  Rouge  area  at  the  time  of  the 
proposed  fi riding  of  failure  to  attain  was 
based  on  air  quality  monitoring  data  in 


2000  and  corresponded  to  a  design 
value  of  0.135  ppm^.  The  preliminary 
design  value  for  the  most  recent 
compliance  period,  1999-2001,  is  0.128 
ppm.^  This  design  value  of  0.128  ppm 
falls  within  the  range  linked  to  the 
classification  of  "marginal" 
nonattainment.  By  contrast,  the  next 
higher  classification  for  the  Baton  Rouge 
area  is  "severe"  nonattaiiunent.  Since 
"severe"  is  a  higher  nonattainment 
classification  than  "marginal,"  under 
the  statutory  scheme  prescribed  by  the 
Act,  the  area  is  reclassified  to  severe 
nonattainment  on  the  efiiective  date  of 
this  rule.  No  area  can  reclassified  as 
extreme  imder  section  181(b)(2),  and 
therefore  a  serious  area,  such  as  Baton 
Rouge,  that  does  not  meet  the  serious 
area  attaiiunent  date,  must  be 
reclassified  to  "severe." 

X.  What  Is  Ae  New  Attainmnit  Date  for 
the  Baton  Rouge  Area? 

Under  section  181(a)(1)  of  the  Act.  the 
new  attaiiunent  deadline  for  serious 
ozone  nonattaiiunent  areas  reclassified 
to  severe  under  section  181(b)(2)  would 
generally  be  as  expeditious  as 
practicable  but  no  later  than  the  date 
applicable  to  the  new  classification,  i.e., 
November  15.  2005. 

H.  When  Must  Louisiana  Submit  SIP 
Revisions  Fulfilling  the  Requirements 
for  Severe  Ozone  Nonattainment  Areas? 

Under  section  181(a)(1)  of  the  Act.  the 
attainment  deadline  for  serioiu  ozone 
nonattainment  areas  reclassified  to 
severe  imder  section  181(b)(2)  is  as 
expeditiously  as  practicable  but  no  later 
than  November  15.  2005.  Under  section 
182(i).  such  areas  are  required  to  submit 
SIP  revisions  addressing  the  severe  area 
reqiiirements  for  the  1-hour  ozone 
NAAQS.  Under  section  182(d),  severe 
aftoa  plans  are  required  to  meet  all  the 
requirements  for  serious  area  plans  plus 
the  requirements  for  severe  areas, 
including,  but  not  limited  to:  (1)  A  25 
ton  per  year  major  stationary  source 
threshold:  (2)  additional  reasonably 
available  control  technology  (RACT) 
rules  for  sources  subject  to  the  new 
lower  major  applicability  cutoff;  (3)  a 
new  source  review  (NSR)  offset 
requirement  of  at  least  1.3  to  1;  (4)  a  rate 
of  progress  in  emission  reductions  of 
ozone  precursors  of  at  least  3  percent 
per  year  from  2000  imtil  the  attainment 
year;  and  (5)  a  fee  requirement  for  major 


*  Preliminary  design  value  is  the  design  value 
pending  the  fliul  Quality  Assurance/Quality 
Control  checks  of  the  air  monitoring  data. 


>  A  listing  of  the  ozone  exceedances  (1995-1999) 
and  3-year  design  values  (95-97,  96-98,  98-00)  by 
monitoring  site  can  be  found  in  the  docket  file  for 
the  May  9.  2001  (66  fH  23646)  proposed 
rulemaking. 

■  A  listing  of  the  preliminary  ozone  exceedances 
and  design  values  can  be  found  in  the  docket  file 
for  this  rulemaking. 
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soiuces  of  volatile  organic  compounds 
(VOC)  and  nitrogen  oxides  (NOx)  ^ 
should  the  area  fail  to  attain  by  2005.^ 
We  have  issued  a  "General  Preamble  for 
the  Implementation  of  Title  1  of  the 
Clean  Air  Act  Amendments  of  1990" 
that  sets  forth  our  preliminary  views  on 
these  section  182  requirements  and  how 
we  will  act  on  SIPs  submitted  under 
Title  I.  See  generally  57  FR  13498  (April 
16, 1992)  and  57  FR  18070  (April  28.  - 
1992). 

Additionally,  since  the  Baton  Rouge 
area  has  did  not  attain  by  the  serious 
area  attainment  date  and  in  order  to 
fulfill  the  contingency  measures 
requirements  of  sections  172(c)(9)  and 
182(c)(9)  of  the  CAA,  Louisiana  is  also 
required  to  submit  a  revision  to  the  SIP 
containing  additional  contingency 
measures  in  their  severe  area  SIP. 

The  Baton  Rouge  severe  area  plan 
must  also  contain  adopted  regulations, 
and/or  enforceable  commitments  to 
adopt  and  implement  control  measures 
in  regulatory  form  by  specified  dates, 
sufficient  to  make  the  required  rate  of 
progress  and  to  attain  the  1-hoiu-  ozone 
NAAQS  as  expeditiously  as  practicable 
but  no  later  than  November  15,  2005. 
Section  182(i)  further  provides  that  we 
may  adjust  the  CAA  deadlines  for 
submitting  these  severe  area  SIP 
requirements.  In  addition  to  establishing 
a  new  attainment  date,  EPA  must  also 
address  the  schedule  by  which 
Louisiana  is  required  to  submit  SIP 
revisions  meeting  the  CAA's  pollution 
control  requirements  for  severe  areas. 
An  option  on  which  EPA  invited 
comments  (66  FR  23646),  was  to  require 
that  Louisiana  submit  SIP  revisions 
fulfilling  all  of  the  severe  area 
requirements,  no  later  than  one  year 
after  final  action  on  the  reclassification. 
We  also  proposed  that  if  the  submission 
showed  that  the  area  could  attain  the 
one-hour  ozone  NAAQS  sooner  than  the 
attainment  date  established  in  this  final 
reclassification  notice,  we  would  adjust 
the  attainment  date  to  reflect  the  earlier 
date,  consistent  with  the  requirement  in 
section  181(a)(1)  that  the  NAAQS  be 
attained  as  expeditiously  as  practicable. 
EPA  did  not  receive  any  comments  on 
the  proposed  schedule.  Therefore,  EPA 
is  requiring  Louisiana  to  submit  SIP 
revisions  addressing  the  Act's  pollution 
control  requirements  for  severe  ozone 


'  Ozone  is  not  emitted  directly  into  the  air,  but 
is  formed  through  the  photochemical  reaction  of 
NOx  and  VOCs. 

■Section  182(d)(3)  sets  a  deadline  of  December 
31,  2000,  to  submit  the  plan  revision  requiring  fees 
for  major  sources  should  the  area  fail  to  attain.  This 
date  can  be  adjusted  pursuant  to  CAA  section 
182(i).  We  proposed  to  adjust  this  date  to  coincide 
with  the  submittal  deadline  for  the  rest  of  the  severe 
area  plan  requirements. 


nonattainment  areas  within  12  months 
of  the  effective  date  of  this  rule. 

Xn.  What  Comments  Were  Received  on 
the  Proposed  Determination  of 
Nonattainment  and  Reclassification, 
and  How  Has  EPA  Responded? 

EPA  received  comments  from  the 
public  on  the  Notice  of  Proposed 
Rulemaking  (NPR)  published  on  May  9, 
2001  (66  FR  23646)  for  the  proposed 
Clean  Air  Reclassification  and  Notice  of 
Potential  Eligibility  for  Extension  of 
Attainment  Date,  Louisiana;  Baton 
Rouge  Ozone  Nonattainment  Area.  In 
that  notice,  we  proposed  to  find  that  the 
Baton  Rouge  serious  ozone 
nonattainment  area  did  not  attain  the 
one-hour  ozone  National  Ambient  Air 
Quality  Standard  by  November  15, 
1999.  Alternatively,  we  proposed  to 
evaluate  the  Baton  Rouge  area's 
potential  eligibility  for  an  attainment 
date  extension  if  Louisiana  made  a 
submittal  by  August  31,  2001, » that 
satisfied  with  the  conditions  of  EPA's 
attaiiunent  date  extension  policy. 

EPA  also  received  comments  from  the 
public  on  the  supplemental  proposed 
rulemaking  published  on  July  25,  2001 
(66  FR  38608)  for  the  "Clean  Air 
Reclassification  and  Notice  of  Potential 
Eligibility  for  Extension  of  Attainment 
Date,  Louisiana;  Baton  Rouge  Ozone 
Nonattainment  Area."  This  notice 
supplemented  the  proposed  actions  of 
the  May  9,  2001 ,  notice,  by  proposing  to 
extend  the  deadline  for  submission  of 
an  attainment  plan  from  August  31, 
2001,  to  December  31,  2001. 

In  this  action  EPA  is  addressing  the 
relevant  comments  on  the  May  9,  2001, 
proposal  and  the  July  25,  2001, 
proposals.  A  siunmary  of  the  relevant 
comments,  and  EPA  responses  to  the 
comments,  is  provided  below. 

Comments  on  EPA's  Attainment  Date 
Extension  Policy 

Comment:  Eleven  comment  letters 
were  received  with  statements  of 
support  for  EPA's  proposed  transport- 
based  attainment  date  extension.  Two 
comment  letters  were  received  in 
opposition  to  the  transport-based 
attainment  date  extension.  The 
commenters  in  support  believed  that  the 
Baton  Rouge  area  was  affected  by  the 
transport  of  ozone  from  the  Houston- 
Galveston,  Texas,  nonattainment  area. 
The  commenters  in  opposition,  believed 
that  either  the  Baton  Rouge  area  did  not 
meet  the  conditions  under  EPA's 


"We  proposed  to  extend  the  August  31,  2001 
submittal  deadline  to  December  31,  2001,  on  )uly 
25,  2001  (SupplemenUl  Proposed  Rule,  66  FR 
38608).  No  adverse  comments  were  received  on  the 
proposed  deadline  extension,  therefore,  the 
extension  was  granted. 


transport-based  attainment  date 
extension  policy,  that  the  time  for 
making  an  attainment  determination 
was  overdue,  and/or  the  Act  did  not 
give  EPA  the  authority  to  grant  the 
transport-based  attainment  date 
extension. 

Response:  EPA  is  not  able  to  complete 
its  consideration  of  the  applicability  of 
the  extension  policy  to  the  Baton  Rouge 
area  prior  to  the  couri-ordered  deadline 
for  making  a  determination.  Therefore, 
EPA  is  not  granting  an  extension  in  this 
action.  Comments  relating  to  the 
attainment  date  extension  will  be 
addressed  if  EPA  takes  final  action 
regarding  an  extension  of  Baton  Rouge's 
attainment  date  based  on  transport. 
However,  responses  to  previous 
comments  received  on  the  policy  can  be 
found  in  the  rulemakings  approving 
attainment  date  extensions  for 
Washington,  EXD,  Greater  Connecticut, 
and  Springfield,  Massachusetts, 
published  January  3.  2001  (66  FR  585, 
66  FR  633.  66  FR  665.  respectively),  for 
Beaumont/Port  Arthur,  Texas, 
published  May  15,  2001  (66  FR  26914), 
St.  Louis.  Missouri,  published  June  26, 
2001  (66  FR  33996),  and  Atlanta, 
Georgia,  published  May  7,  2002  (67  FR 
30574). 

EPA  was  in  the  process  of 
determining  whether  Louisiana  could 
undertake  the  actions  necessary  for  the 
area  to  qualify  for  the  attainment  date 
extension  when  the  United  States 
District  Ck)iui  for  the  Middle  District  of 
Louisiana  entered  a  Judgment  on  March 
7,  2002,  ordering  EPA  to  determine,  by 
June  5,  2002,  whether  the  Baton  Rouge 
area  had  attained  the  applicable  ozone 
standard  under  the  CAA.  EPA  cannot 
reach  a  decision  on  the  attainment  date 
extension  request  from  Louisiana  by  the 
time  the  Court  has  ordered  EPA  to  act. 
Therefore,  EPA  is  using  the  existing 
attainment  date  in  making  the  coiul- 
ordered  determination.  However,  as 
explained  above,  in  a  separate  Federal 
Register  docimient  EPA  is  proposing  to 
delay  the  effective  date  of  today's 
determination  of  nonattaiiunent  and 
reclassification  to  October  4,  2002.  In 
that  notice,  EPA  announces  its  intent  to 
propose  to  withdraw  today's 
determination  of  nonattainment  and 
reclassification  if  EPA  approves  an 
attainment  date  extension  before  the 
effective  date  of  today's  action. 

Comments  Related  to  the  Proposed 
Reclassification 

EPA  received  nine  comment  letters 
opposing  and  two  comment  letters 
supporting  the  proposed  reclassification 
of  the  Baton  Rouge  area  from  a  serious 
classification  to  severe  classification. 
The  comments  opposing  the 
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reclassification  cited  the  progress 
toward  attainment  that  the  Baton  Rouge 
area  has  accomplished,  the  contribution 
of  the  transport  of  ozone  from  upwind 
sources,  and  the  potential  negative 
impacts  the  reclasufication  may  have  on 
the  area. 

Comment:  The  Baton  Rouge  area  has 
made  significant  progress  in  mitigating 
its  ozone  problems  and  it  is  close  to 
achieving  attainment  of  the  one-hour 
ozone  standard.  The  efforts  of  the 
Louisiana  Department  of  Environmental 
Quality  and  the  Ozone  Task  Force  (OTF) 
in  generating  a  SIP  with  prominent 
features  of  reasonable  and  effective 
emissions  control  strategies  were  cited 
in  the  comments  opposing  the  proposed 
reclassification.  Also  stated  were 
opinions  on:  the  current  air  quality  data 
indicating  a  marginal  classification  if 
the  Baton  Rouge  were  evaluated  today; 
the  influence  of  transport  of  ozone  from 
upwind  sources,  and,  lastly:  the  effect 
reclassification  would  have  by  slowing 
down  the  process  of  cleaning  up  the  air 
because  of  all  of  the  work  that  has 
already  been  done  in  the  preparation  of 
the  December  31,  2001.  SIP. 

Response:  We  commend  the  work  that 
the  Louisiana  Department  of 
Environmental  Quality  has  performed, 
the  efforts  of  the  OTF,  and  the  resulting 
progress  of  the  Baton  Rouge  area  in 
mitigating  their  ozone  conditions.  These 
efforts  were  reflected  in  the  submitted 
Attainment  Plan/Transport  SIP  dated 
December  31.  2001.  EPA  was  in  the 
process  of  reviewing  the  Attainment 
Plan/Transport  SIP  when  the  United 
States  District  Court  for  the  Middle 
District  of  Louisiana  issued  a  Judgment 
on  March  7,  2002.  ordering  EPA  to 
determine,  by  June  5,  2002,  whether  the 
Baton  Rouge  area  had  attained  the 
applicable  ozone  standard  under  the 
CAA.  Given  the  Court's  Order  and  the 
CTirrent  status  of  EPA's  review  of  the 
Attainment  Plan/Transport  SIP.  EPA  is 
imable  to  act  on  the  attainment  date 
extension  request  from  Louisiana  at  this 
time. 

Under  section  181(b)(2)(A)  of  the 
CAA.  the  attainment  determination  is 
made  solely  on  the  basis  of  air  quality 
data,  and  any  reclassification  is  by 
operation  of  law.  So  in  keeping  with  the 
existing  court-ordered  deadline  to  make 
an  attainment  determination.  EPA  must 
make  a  determination  of  nonattainment 
and  by  operation  of  law.  the  Baton 
Rouge  area  is  to  be  reclassified  from  a 
serious  to  a  severe  nonattainment  area 
on  the  effective  date  of  this  rule.  Details 
on  the  evaluation  of  the  air  quality  data 
can  be  found  in  the  proposal  for  this 
action  at  66  FR  23646  (May  9.  2001). 


Comments  Related  to  the  Consequences 
of  Reclassification 

Comment  1:  If  the  Baton  Rouge  area 
is  reclassified  to  severe,  additional 
control  measures  will  be  required  by  the 
CAA.  These  control  measures  include 
the  use  of  reformulated  gasoline,  the 
establishment  of  transportation  control 
measures,  a  change  in  the  definition  of 
"major  source,"  an  adjustment  of  the 
offset  ratio  for  modifications  or  new 
construction  of  major  sources,  and  the 
imposition  of  a  VOC  emission  fee  if  the 
Baton  Rouge  area  does  not  achieve 
attainment  by  November  15,  2005. 
These  severe  area  controls  would  be 
unduly  burdensome  on  business  and 
economic  growth  in  the  area. 

Respoiue  1:  Under  section 
181(b)(2)(A).  the  attainment 
determination  is  made  solely  on  the 
basis  of  air  quality  data,  and  any 
reclassification  is  by  operation  of  law.  If 
an  area  is  reclassified  to  "severe."  the 
requirements  of  182(d)  apply. 

With  respect  to  the  perceived  burden 
imposed  on  industry  by  the  severe  area 
requirements.  EPA  notes  that  the  severe 
area  planning  requirements  are  imposed 
by  section  182(d)  of  the  CAA  and  the 
economic  impact  of  reclassification  is 
not  a  consideration  in  making  the 
attainment  determination  imder  section 
181(b)(2)  of  the  CAA.  It  is.  however, 
appropriate  for  the  state  to  consider 
specific  economic  impacts  in  meeting 
the  planning  requirements  of  section 
182(d)  and  in  developing  specific 
regulatory  requirements  for  specific 
resotuces. 

Comment  2:  The  Louisiana  Chemical 
Association  (LCA)  commented  on  the 
Reformulated  Gas  program.  LCA  stated 
that  when  an  area  is  reclassified  as 
severe,  it  becomes  a  "covered  area" 
under  Clean  Air  Act  section 
211(k)(10)(D)  and  is  required  to  use  RFC 
which  must  have  a  minimum  2%  (wt.) 
oxygen  content  most  commonly  met 
throu^  the  use  of  either  methyl  tertiary 
butyl  ether  (MTBE)  or  ethanol.  LCA 
describes  several  problems  associated 
with  the  use  of  MTBE  and  ethanol. 
including  contamination  of  drinking 
water  supplies  by  MTBE.  potential 
federal  legislation  to  ban  MTBE. 
increased  cost  of  fuel  using  ethanol. 
increased  VOC  emissions  bom.  fuel 
using  ethanol,  carcinogenicity  of 
ethanol,  and  potentially  insufficient 
supplies  of  ethanol. 

Response  2:  The  commenter  is  correct 
that  the  Clean  Air  Act  requires 
mandatory  participation  in  the  fedecal 
RFG  program  for  an  ozone  non- 
attainment  area  which  is  reclassified  as 
severe,  effective  one  year  after  the 
reclassification,  see  Section 


211(k)(10)(D)  of  the  CAA.  This 
requirement  under  the  Clean  Air  Act  is 
implemented  as  a  matter  of  law;  EPA 
does  not  have  discretion  to  change, 
waive,  or  £ail  to  implement  this 
requirement.  This  requirement  has 
previously  been  implemented  in  June  1. 
1996.  one  year  following  the 
reclassification  of  the  Sacramento. 
California,  metropolitan  area  to  severe 
non-attainment  status,  see  April  25, 
1995.  60  FR  20237.  It  will  also  be 
implemented  in  December.  2002.  when 
one  year  elapses  following  the 
reclassification  of  the  San  Joaquin 
Valley.  California,  area  to  severe  non- 
attaiiunent  statiis,  see  November  8, 
2001.  66  FR  56476. 

The  commenter  has  identified  a 
number  of  concerns  about  the  use  of 
oxygenates  in  RFG.  most  of  which  were 
discussed  in  The  Report  of  the  Blue 
Ribbon  Panel  on  Oxygenates  in 
Gasoline.  "Achieving  Clean  Air  and 
Clean  Water,"  (September.  1999)  which 
is  available  on  the  EPA  website  at  the 
following  location:  httpJ/www.epa.gov/ 
otaq/consumer/fuels/oxypanel/ 
blueribb.htm.  This  report,  which  was 
provided  to  EPA's  Clean  Air  Act 
Advisory  Committee  in  accordance  with 
the  requirements  of  the  Federal 
Advisory  Committee  Act.  recommends  a 
number  of  actions  be  taken  to  address 
water  quality  concerns  from  the  use  of 
oxygenates  in  gasoline.  Some  of  these 
actions  can  be  taken  by  state  and  federal 
environmental  agencies  within  their 
existing  authority,  and  some  of  these 
actions  require  federal  legislative  action. 
The  Congressional  bills  mentioned  by 
the  commenter  are  some  of  the  many 
legislative  actions  that  have  been 
proposed  to  address  these  issues: 
additional  Congressional  bills  are 
pending  today  that  have  been 
introduced  in  the  current  Congressional 
session  for  the  same  purpose,  but  none 
of  these  bills  has  yet  become  law. 

EPA  has  initiated  all  of  the  actions 
recommended  by  the  Blue  Ribbon  Panel 
that  are  within  EPA's  existing  authority, 
including  actions  to  improve  the  rate  of 
compliance  with  EPA's  existing 
underground  storage  tank  (UST) 
requirements  (designed  to  prevent  leaks 
from  gasoline  stored  in  USTs  to 
groundwater)  and  actions  to  strengthen 
EPA's  existing  programs  to  protect  water 
quality.  In  the  meantime,  the  federal 
RFG  program  continues  to  provide 
substantial  air  quality  benefits  to  those 
areas  oirrently  participating  in  the 
pr^ram. 

Comment  3:  LCA  states  that 
requirements  for  special  gasoline  blends 
in  one  area  of  the  state  will  harm  the 
gasoline  distribution  and  supply  system, 
citing  an  article  in  USA  Today  dated 
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June  27,  2000,  which  says  the  gasoline 
distribution  system  is  designed  to 
handle  six  grades  of  gasoline  and  since 
the  1970s  has  had  to  accommodate  at 
least  seven  new  varieties  of  cleaner- 
burning  fuels.  The  article  says  this  can 
cause  gas  prices  to  increase. 

Response  3:  EPA  reiterates  its 
response  to  Comment  2,  that  mandatory 
participation  in  the  federal  RFG 
program  for  areas  reclassified  as  severe 
is  a  statutory  requirement  which  EPA 
has  no  discretion  to  change,  waive,  or 
fail  to  implement.  We  also  note  that,  at 
the  direction  of  the  National  Energy 
Policy  Development  Group  in  its  May, 
2001,  report  on  "National  Energy 
Policy",  EPA  studied  the  effects  on  fuel 
supply  and  distribution  of  unique  fuel   , 
blends  (often  called  "boutique"  fuels,) 
and  released  two  reports  in  October, 
2001,  both  of  which  are  available  on 
EPA's  website  at  the  following  location: 
http://www.epa.gov/otaq/ 
fiiel8.htm1toct2401.  Impacts  on  prices 
are  discussed  in  these  two  reports. 

Comment  4:  LCA  states  that  it  is  likely 
vehicles  will  re-fuel  outside  the  RFG 
covered  area  in  order  to  avoid  the  higher 
prices,  which  would  reduce  the  efficacy 
of  the  program.  LCA  also  states  that  the 
RFG  requirement  makes  no  sense  when 
these  problems  could  be  avoided  by 
allowing  the  state  more  time  to 
demonstrate  the  need  for  an  extension 
of  the  attainment  deadline  due  to 
transport  of  emissions  bom  Houston. 

Response  4:  EPA  reiterates  its 
response  to  Comment  2,  that  mandatory 
participation  in  the  federal  RFG 
program  for  areas  reclassified  as  severe 
is  a  statutory  requirement  which  EPA 
has  no  discretion  to  change,  waive,  or 
fail  to  implement.  We  also  note  that  the 
commenter  has  provided  no  support  for 
its  statement  that  vehicles  will  re-fuel 
outside  the  RFG  covered  area  in  order 
to  avoid  higher  prices.  We  are  imaware 
that  this  is  a  significant  problem  in  any 
of  the  existing  RFC  covered  areas. 

Comment  5:  The  LCA  conunented  on 
the  negative  impacts  of  the  volatile 
organic  carbon  (VOC)  emission  fee 
program  requirement  in  CAA  sections 
182(d)(3)  and  185. 

Response  5:  The  emission  fee  program 
is  a  specific  requirement  under  the  CAA 
for  severe  or  extreme  ozone- 
nonattainment  areas.  It  is  required  to  be 
implemented  only  in  the  event  a  severe 
nonattainment  area  does  not  attain  by 
the  applicable  attainment  date  of 
November  15,  2005.  Furthermore,  EPA 
believes  that  is  unlikely  that  the  fee 
requirements  will  have  to  be 
implemented  if  the  State  proceeds  with 
the  planned  emission  reductions  since 
these  should  result  in  the  Baton  Rouge 


area  attaining  the  one  hour  ozone 
standard. 

Comment  6:  One  commenter  contends 
that  section  181(b)(2)  of  the  Clean  Air 
Act  is  unconstitutional  on  its  face  and/ 
or  as  applied  when  it  requires 
reclassification  to  severe  where  the  area 
is  affected  by  transport  and  where  its 
current  design  value  is  "marginal."  The 
commenter  claims  that  the  exercise  of 
the  Police  Power  is  unconstitutional 
under  the  Due  Process  clause  of  the 
Constitution  because  there  is  no  rational 
relationship  between  the  ends  chosen 
by  Congress  and  its  piupose.  The 
commenter  further  alleges  that  this 
interpretation  of  section  181(b)(2) 
violates  the  Equal  Protection  Clause 
because  areas  affected  by  transport 
within  the  U.S.  are  not  provided  the 
same  protection  afforded  to  areas 
affected  by  transport  from  outside  of  the 
U.S.  under  section  179B. 

Response  6:  The  bare  constitutional 
challenges  are  without  merit.  The 
commenter  provides  no  support  for  its 
allegations  of  imconstitutionality  and  no 
case  law  upholding  its  assertions. 
Moreover,  section  181(b)(2)  passes 
Constitutional  muster  imder  the  Due 
Process  and  Equal  Protection  clauses. 

Comment  7:  A  commenter  contends 
that  the  VOC  emission  fee,  if  imposed, 
is  an  illegal  and  unconstitutional  tax 
under  the  U.S.  and  Louisiana 
constitutions. 

Response  7:  The  commenter  provides 
no  support  for  its  bare  assertions  of 
illegality  and  imconstitutionality. 
Moreover,  the  emission  fee  is  not  being 
imposed  on  sources  by  this  rulemaking 
but  is  merely  a  SIP  submission 
requirement  of  the  CAA  to  which  severe 
ozone  nonattaiiunent  areas  are  subject. 

Xm.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 


This  rule  also  does  not  have  a 
substantial  direct  effect  on  oiie  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000).  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiu«  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note]  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  February  7, 1996).  in  issuing 
this  rule.  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15. 1988)  bv  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  efiiBct.  the  agency 
promulgating  the  rule  must  submit  a* 
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rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
de&ied  by  5  U.S.C.  section  804(2).  This 
rule  will  be  effective  August  23,  2002. 
Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial,  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  23,  2002. 


Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
ptirposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subfects  in  40  CFR  Fart  81 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
oxides.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

LOUISIANA— Ozone  (1-Hour  Standard) 


Dated:  )une  5,  2002. 
Gregg  A.  Cooke. 

Regional  Administrator,  Region  6. 

Part  81 ,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  81— (AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  In  §  81.319  the  table  for  Louisiana — 
Ozone  is  amended  by  revising  the  entry 
for  the  Baton  Rouge  area  to  read  as 
follows: 

181^19    Louisiana 


Designated  area 


Baton  Rouge  Area: 

Ascension  Parish 

East  Baton  Rouge  PaiMi 

ItMrville  Paristi  

Livingston  Parish  

West  Baton  Rouge  Parish 


Designation 


11/1 S/90 
11/15«0 
11/1S^ 
11/15/90 
11/15/90 


Type 


Nortattainment 
Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 


Classification 


Date^ 


8/23/02 
8/23/02 
8/23A)2 

8/23/02 


Type 


Severe. 
Severe. 
Severe. 

Severe. 


^  This  dale  is  October  18,  2000.  unless  otherwise  noted. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart81 

[LA-Sfr-1-7522;  FRL-7236-1] 

Proposed  Eftacthw  Date  Modlflcatlon 
for  the  Determination  of  Nonatlainmant 
as  of  Novombar  15, 1999,  and 
naclaesMcation  of  the  Baton  Rouge 
Ozone  Nonatlainmant  Arsa 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  delay  of  effective  date. 

SUMMARY:  EPA  is  proposing  to  delay  the 
effective  date  of  its  final  rule  entitled 
"Determination  of  Nonattainment  as  of 
November  15, 1999,  and  Reclassification 
of  the  Baton  Rouge  Nonattainment 
Area,"  published  elsewhere  in  today's 
Federal  Roister,  until  October  4,  2002. 
As  promulgated,  the  rule  states  that  it  is 
effective  60  days  after  publication  in  the 
Federal  Register.  EPA  believes  that  the 
proposed  additional  delay  of  the 
efiiective  date  imtil  October  4,  2002,  is 
necessary,  in  part,  to  allow  regulated 
entities  in  the  Baton  Rouge  area  to 
prepare  for  compliance  with  the  new 
requirements  that  would  become 
applicable  in  the  area  upon  the  effective 
date  of  the  nonattainment  determination 
and  reclassification. 

During  the  pre-effective  date  period, 
EPA  would  also  continue  to  work  on 
completing  a  separate  rulemaking  on  the 
issue  of  whether  Baton  Rouge  should  be 
granted  an  extension  of  its  attainment 
date  pursuant  to  EPA's  Guidance  on 
"Extension  of  Air  Quality  Attainment 
Dates  for  Dov«mwind  Transport  Area," 
(64  FR  14441,  March  25, 1999) 
(hereinafter  referred  to  as  extension 
policy)  and  continue  to  retain  its  serious 
classification,  hi  this  action,  EPA  is  also 
stating  its  intent  to  propose  to  withdraw 
its  final  determination  of  nonattainment 
and  notice  of  reclassification,  published 
elsewhere  in  this  issue  if  EPA  approves 
an  attainment  date  extension  before  the 
effective  date  of  that  final  action. 
DATES:  Comments  must  be  received  on 
or  before  July  24,  2002. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Mr.  Thomas  H.  Diggs, 
Chief,  Air  Planning  Section, 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Suite  700. 
Dallas.  Texas  75202-2733. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Maria  L.  Martinez,  Air  Planning  Section 
(6PD-L),  EPA  Region  6, 1445  Ross 
Avenue.  Dallas,  Texas  75202-2733, 
telephone  (214)  665-2230. 
SUPPLEMENTARY  MFORMATION: 


Background 

In  a  Judgment  entered  on  March  7, 
2002,  the  United  States  District  Court 
for  the  Middle  District  of  Louisiana 
Court,  ordered  EPA  to  determine,  by 
Jtme  5,  2002,  whether  the  Baton  Rouge 
area  had  attained  the  applicable  ozone 
standard  imder  the  Clean  Air  Act 
(hereinafter  referred  to  as  the  CAA  or 
Act).  Louisiana  Environmental  Action 
Netvmrk  (LEAN)  v.  Whitman.  00-879-A. 
The  Court  also  ordered  EPA  to  publish 
in  the  Federal  Register  a  notice  of  a 
final  action  reflecting  both  the 
determination  and  any  reclassification 
of  the  area  required  as  a  result  of  the 
determination.  EPA's  final  rulemaking 
notice  responding  to  the  Court's 
Judgment  is  published  elsewhere  in 
today's  Federal  Register.  The  Court  also 
held  that  it  was  not  acting  to  restrict  the 
effective  date  that  EPA  selects  for  its 
action. 

Throughout  this  document  whenever 
"we,  us,  or  our"  is  used,  we  mean  EPA. 

On  May  10,  2000,  the  Governor  of 
Louisiana  submitted  a  request  for  an 
attainment  date  extension  for  the  Baton 
Rouge  area  pursuant  to  EPA's  extension 
policy.  On  November  22,  2000,  LEAN 
filed  a  complaint  in  the  United  States 
District  Court  for  the  Middle  District  of 
Louisiana  against  EPA  {L£ANv. 
Whitman.  No  00-«79-A),  alleging  that 
EPA  failed  to  discharge  its  duty  to  make 
and  publish  a  determination  that  the 
Baton  Rouge  Ozone  Nonattainment 
Area,  (as  defined  at  56  FR  56,694, 
56,768),  did  not  attain  the  National 
Ambient  Air  Quality  Standard  for  ozone 
by  November  15, 1999.  The  state  of 
Louisiana,  the  City  of  Baton  Rouge/ 
Parish  of  East  Baton  Rouge,  Entergy  Gulf 
States,  Inc.  and  Entergy  Gulf  South,  Inc., 
Louisiana  Chemical  Association,  and 
Louisiana  Mid-Continent  Oil  &  Gas 
Association  were  intervenors  in  the 
Utigation.  On  May  9,  2001,  EPA 
published  a  proposal  to  determine  that 
the  Baton  Rouge  area  did  not  attain  the 
1-hour  ozone  NAAQS  or  in  the 
alternative  allow  Louisiana  an 
opportunity  to  qualify  for  an  attainment 
date  extension  pursuant  to  EPA's 
extension  policy. 

Additionally,  Louisiana  submitted  its 
Attainment  Plan  and  Transport  State 
Implementation  Plan  (Attainment  Plan/ 
Transport  SIP)  on  December  31,  2001. 
Louisiana  is  in  the  concluding  stage  of 
a  process  that  could  culminate  in  EPA 
final  action  on  the  Attainment  Plan/ 
Transport  SIP  that  was  submitted  on 
December  31,  2001,  and  on  a  possible 
attaiiunent  date  extension.  This 
extension,  if  granted,  would  allow  the 
area  to  remain  classified  as  a  serious 
nonattainment  area. 


During  court  proceedings,  LEAN 
argued  for  the  Court  to  order  EPA  to 
issue  a  determination  with  a  restricted 
effective  date.  As  part  of  its  February  27, 
2002,  decision,  the  United  States 
District  Court  for  the  Middle  District  of 
Louisiana  acknowledged  its  limited 
authority  under  42  U.S.C.  7604,  ruling 
that  it  lacked  the  authority  to  issue  an 
order  restricting  the  effective  date  that 
EPA  selects  for  its  action.  LEAN  v. 
Whitman.  No.  00-879-A. ' 

On  March  7,  2002,  the  Couii  entered 
a  Judgment  compelling  EPA  to 
determine,  by  June  5.  2002,  whether  the 
Baton  Rouge  area  had  attained  the 
applicable  ozone  standard  under  the 
CAA.  The  Court  also  ordered  EPA  to 
publish  in  the  Federal  Register  a  notice 
of  a  final  action  reflecting  both  the 
determination  and  any  reclassification 
of  the  area  required  as  a  result  of  the 
determination.  Our  rule  entitled 
"Determination  of  Nonattainment  as  of 
November  15, 1999,  and  Reclassification 
of  the  Baton  Rouge  Ozone 
Nonattainment  Area,"  published 
elsewhere  in  today's  Federal  Register  is 
in  response  to  the  Court's  Judgment. 

EPA  believes  that  the  proposed  delay 
of  the  effective  date  is  necessary  to 
allow  regulated  entities  in  the  Baton 
Rouge  area  a  period  of  time  to  prepare 
for  the  new  requirements  that  are 
applicable  to  severe  nonattainment 
areas.  For  example,  on  the  effective  date 
of  the  reclassification  to  severe,  under 
the  Baton  Rouge  SIP,  the  threshold  for 
"major  sources"  will  be  reduced  from 
50  tons  of  emissions  on  an  annual  basis 
to  25  tons.  Thus,  a  niunber  of  facilities 
with  volatile  organic  compound  (VOC) 
or  nitrogen  oxide  (NOx)  emission  levels 
between  50  and  25  tons  per  year  may 
become  subject  to  major  source 
requirements  for  the  first  time.' 
Preliminary  information  provided  by 
the  Louisiana  Department  of 
Enviroiunental  Quality  (LDEQ)  indicates 
that  approximately  20  to  50  sources  will 
be  subject  to  these  new  requirements  for 
the  first  time.  EPA  believes  it  is 
reasonable  to  delay  the  effective  date  of 
our  rule  entitled  "Determination  of 
Nonattainment  as  of  November  15, 
1999,  and  Reclassification  of  the  Baton 
Rouge  Ozone  Nonattainment  Area"  by 
six  weeks  to  provide  such  sources 


'  For  additional  information  on  other  court 
rulings  on  the  issue  of  the  effective  date  for  such 
an  action,  see.  Siem  Club  v.  Browner.  130  F.  Supp. 
2d  78  (D.D.C  2001).  afTd..  285  F.  3d  63  (D.C.  Qr. 
2002). 

'  See  section  182(d)  in  conjunction  with  section 
182(f)  of  the  Qean  Air  Act  for  the  severe  area  maior 
source  thresholds  for  these  pollutants. 
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additional  time  to  prepare  for  the 
impact  of  these  new  requirements.^ 

EPA  will  continue  to  work  on 
completing  a  separate  rulemaking  on  the 
issue  of  whether  Baton  Rouge  should  be 
granted  an  extension  of  its  attainment 
date  pursuant  to  EPA's  extension  policy, 
and  remain  classified  as  a  serious 
nonattainment  area.  Louisiana  is  in  the 
final  stages  of  completing  the  actions 
necessary  to  be  considered  for  an 
attainment  date  extension  under  EPA's 
extension  policy.  EPA  believes  that  it  is 
in  the  public  interest  to  move  forward 
to  complete  a  rulemaking  regarding 
Louisiana's  Attainment  Plan/Transport 
SIP.  Completion  of  the  rulemaking  prior 
to  the  effective  date  of  today's  action 
would  allow  EPA  to  assess  and  take  into 
consideration  the  role  of  transported 
pollution  in  Baton  Rouge's 
nonattainment  problems,  and  to  provide 
for  an  equitable  distribution  of 
responsibility  for  achieving  attainment 
of  the  ozone  standard  in  the  area.  Such 
a  course  would  harmonize  the  need  to 
allow  the  Agency  to  fulfill  its  duty  to 
take  into  account  upwind  transport, 
while  adhering  to  a  fixed  and  very  near- 
term  schedule.  It  would  also  allow  EPA 
to  apply  the  attainment  date  extension 
policy  which  EPA  has  applied  in  other 
areas  affected  by  transport  to  the  Baton 
Rouge  area.  EPA  has  issued  final 
rulemakings  granting  requests  for 
attainment  date  extensions  based  on  its 
policy  in  six  ozone  nonattainment  areas: 
Washington,  DC  (66  FR  585,  January  3. 
2001),  Greater  Connecticut  (66  FR  633. 
January  3,  2001),  Springfield, 
Massachusetts  (66  FR  665,  January  3. 
2001).  Beaumont.  Texas  (66  FR  26913. 
May  15.  2001),  St.  Louis,  Missouri  (66 
FR  33996,  June  26,  2001),  and  Atlanta, 
Georgia  (67  FR  30574.  May  7.  2002). 

If  EPA  takes  final  action  to  delay  the 
effective  date  for  the  nonattainment 
determination,  EPA  could  be  in  a 
position  to  take  action  to  approve  an 
extension  of  the  attaimnent  date  for 
Baton  Rouge  before  the  nonattainment 
determination  becomes  effective. 
Section  181(b)(2)(A)  of  the  Act  requires 
that  EPA  determine  whether  an  area  has 
attained  within  six  months  of  its 
attainment  date.  If  the  attainment  date 
were  extended,  there  would  be  a  new 
futiue  attainment  date.  Thus,  if  the 
attainment  date  were  extended,  EPA's 
obligation  to  determine  attainment 
womd  not  yet  have  occurred.  If  EPA 
were  to  extend  the  attainment  date  for 
Baton  Rouge,  EPA  would  withdraw  the 
published  nonattainment  determination 
and  the  consequent  reclassification. 


>  EPA  ha*  taken  a  limilar  action  for  the  St.  Louis 
NofUttainment  Ana  (06  FR  27306.  May  16.  2001). 


which  would  not  yet  have  gone  into 
effect. 

EPA  is  seeking  public  comment  on 
whether  it  would  be  appropriate  to 
delay  the  effective  date  of  its  final 
rulemaking  imtil  October  4.  2002.  in 
order  to  allow  area  sources  to  prepare  to 
meet  new  severe  requirements.  The 
public  comment  period  on  delaying  the 
effective  date  will  run  for  30  days  after 
publication  of  this  document.  EPA 
expects  to  propose  an  action  with 
respect  to  this  submission,  and  to  take 
final  action  on  this  submission  and  an 
attainment  date  extension  by  October  4, 
2002,  the  delayed  effective  date 
proposed  herein. 

PROPOSED  action:  For  the  reasons  state 
above,  EPA  proposes  to  delay  to  October 
4,  2002,  the  effiBCtive  date  of  the  final 
rule  entitled  "Determination  of 
Nonattainment  as  of  November  15, 
1999,  and  Reclassification  of  the  Baton 
Rouge  Ozone  Nonattainment  Area," 
published  elsewhere  in  today's  Federal 
Register. 

AdministratiTe  Requirementi 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4. 1993)).  EPA  is 
required  to  determine  whether 
regulatory  actions  are  significant  and 
therefore  should  be  subject  to  Office  of 
Management  and  Budget  (OMB)  review, 
economic  analysis,  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines  a 
"significant  regulatory  action"  as  one 
that  i»  likely  to  result  in  a  rule  that  may 
meet  at  least  one  of  the  four  criteria 
identified  in  section  3(f),  including, 
under  paragraph  (1),  that  the  rule  may 
"have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect,  in  a  material  way,  the  economy, 
a  sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  state,  local,  or 
tribal  governments  or  commimities." 

The  Agency  has  determined  that  this 
proposed  effective  date  modification 
would  result  in  none  of  the  effiects 
identified  in  section  3(0  of  the 
Executive  Order.  This  proposal  would 
merely  delay  the  effective  date  of  EPA's 
determination  of  nonattainment  and 
would  not  impose  any  new 
requirements  on  any  sectors  of  the 
ecdnomy,  or  on  state,  local,  or  tribal 
governments  or  communitiet. 

B.  Executive  Order  13045 

Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
April  23. 1997).  applies  to  any  rule  that: 
(1)  Is  determined  to  be  eoonomically 


significant  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviromnental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This 
proposed  action  is  not  subject  to 
Executive  Order  13045  because  this  is 
not  an  economically  significant 
regulatory  action  as  defined  by 
Executive  Order  12866. 

C.  Executive  Order  13175 

On  November  6,  2000,  the  President 
issued  Executive  Order  13175  (65  FR 
67249)  entitled,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments."  Executive  Order  13175 
took  effect  on  January  6.  2001,  and 
revokes  Executive  Order  13084  (Tribal 
Considtation)  as  of  that  date.  This 
proposal  does  not  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  Executive  Order  13175 
do  not  apply. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
r\ilemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  proposal  to  delay  the  effective 
date  of  EPA's  nonattainment 
determination  does  not  create  any  new 
requirements.  Instead,  this  rulemaking 
would  only  delay  the  effective  date  of  a 
factual  determination,  and  would  not 
regulate  any  entities.  Therefore, 
pursuant  to  5  U.S.C.  605(b).  I  certify  that 
today's  proposal  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  those  terms  for  RFA 
purposes. 

E.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
signed  into  law  on  March  22, 1995,  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  to  state,  local,  or  tribal 
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governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  eind  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  believes,  as  discussed  above,  that 
the  delay  of  the  effective  date  of  a 
determination  of  nonattainment  would 
not  constitute  a  Federal  mandate,  as 
defined  in  section  101  of  the  UMRA, 
because  it  would  not  impose  an 
enforceable  duty  on  any  entity. 

F.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federahsm  (64  FR  43255,  August  10, 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 


implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  state  and  local 
governments,  or  EPA  consults  with  state 
and  local  officials  early  in.the  process 
of  developing  the  proposed  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  state  law  imless  the  Agency 
consults  with  state  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

Inis  proposed  delay  of  the  effective 
date  of  a  nonattainment  determination 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10, 1999).  because 
this  action  does  not  impose  any  new 
requirements  on  any  sectors  of  the 
economy,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  llius,  the  requirements  of  section 
6  of  the  Executive  Order  do  not  apply 
to  this  proposed  action. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pubhc  Uw  104- 


113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  action  does  not  involve 
technical  standards.  Therefore,  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
oxides,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  June  S.  2002. 
Gregg  A.  Cooke, 

Regional  Administrator.  Region  6. 
(FR  Doc.  02-15713  Filed  6-21-02:  8:45  am] 
■NJJNO  CODE  eSSO-SO-P 


SL^^  Monday, 

^^  -^  June  24,  2002 


Part  V 

Department  of 
Transportation 

Federal  Aviation  AdministratkMi 

Proposed  Advisory  Circular  43-L39,  L-39 
Albatross  Military  Jet  Recofmnended 
Inspection  Program  and  Overhaul  Times; 
Notice 


42702 


Fedwal  RegMter/Vol.  67.  No.  121 /Monday.  June  24.  2002 /Notices 


DEPARTMENT  OF  TfUNSPOffTTATlON 

FMaral  Aviation  Administration 

Propoaad  Advlaory  Circular  43-L39,  L- 
iMNItaryJat 


and  OvailMul  Tbnaa 

AOENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  J4otice  of  availability  of 

i>roposed  Advisory  Circular  and  request 
or  comments. 


This  notice  announces  the 
availability  of  and  requests  comments 
on  proposed  Advisory  Circular  (AC)  43- 
La9.  L-39  Albatross  Military  Jet 
Recommended  Inspection  Program  and 
Overhaul  Times.  The  proposed  AC 
provides  a  recommended  inspection 
program  and  overhaul  times  L-39 
Albatross  aircraft  issued  experimental 
airworthiness  certificates  for  the 
purpose  of  exhibition.  This  AC  provides 
a  means,  but  not  the  only  means,  of 
addressing  the  inspections  and  overhaul 
times  forme  purpose  of  complying  with 
continued  airworthiness  requirements 
specified  in  an  aircraft's  operating 
limitations.  This  notice  is  necessary  to 
give  all  interested  persons  the 
opportunity  to  present  their  views  on 
the  proposed  AC. 

DATES:  Comments  must  be  received  on 
or  before  August  23.  2002. 
AOOMESSfS:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration.  Continuous 
Airworthiness  Maintenance  Division 
(Attention:  AFS-305).  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  electronically 
to  ¥nlliam.obrien9f aa.gov. 

ran  RMfTNEn  ayowiATiON  contact:  Bill 

O'Brien,  AFS-30S,  at  the  address  above, 
by  e-mail  at  william.obrien9fea.gov,  or 
telephonically  at  (202)  267-3796. 
•UPfLEMDfTAIIV  MFOfMATION: 


Comments  Invited 

The  proposed  AC  is  available  on  the 
FAA  Web  site  at  http://www.faa.gov/ 
avr/afs/acs/ac-idx.htm,  imder  AC  No. 
43-L39.  Interested  persons  are  invited 
to  comment  on  the  proposed  AC  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire.  Please 
identify  AC  43-L39,  L-39  Albatross 
Military  Jet  Recommended  Inspection 
Program  and  Overhaul  Times,  and 
submit  comments,  either  hard  copy  or 
electronic,  to  the  appropriate  address 
listed  above.  Comments  may  be 
inspected  at  the  above  address  between 
9  a.m.  and  4  p.m.  weekdays,  except 
Federal  holidays. 

Background 

The  L-39  Albatross  aircraft  is  an  all 
metal,  two  place,  tandem,  military  jet 
training  aircraft.  Almost  3000  L-39 
aircraft  have  been  manufactured  in  the 
Czech  Republic  by  Aero  Vodochody  and 
the  aircraft  currently  constitutes  the 
most  numerous  former  military  jet 
trainer  imported  into  the  United  States 
civilian  aircraft  market.  There  are 
currently  over  110  registered  L-39 
aircraft  operating  in  the  United  States. 
Additionally,  almost  200  L-39  aircraft 
are  imdergoing  repairs  and  alterations  in 
the  United  States  in  preparation  for  the 
issuance  of  airworthiness  certificates. 

L-39  aircraft  registered  in  the  United 
States  have  been  issued  experimental 
certificates  for  the  purpose  of 
exhibition.  In  conjunction  with  the 
issuance  of  ejqierimental  certificates  for 
the  purpose  of  exhibition,  the 
Administrator  issues  operating 
limitations  under  Title  14.  Code  of 
Federal  Regulations  (14  CFR)  91.319. 
These  operating  limitations  have 
required  the  aircraft  to  be  inspected  in 
accordance  with  a  specified  program. 
Applicants  for  experimental  exhibition 
airworthiness  certificates,  however, 
have  experienced  difficulty  in 
developing  or  obtaining  acceptable 


inspection  programs  for^L-39  aircraft. 
This  has  resulted  in  a  lack  of 
standardization  in  the  inspection 
programs  iised  to  support  these  aircraft 
and  has  significantly  increased  the  time 
required  for  these  aircraft  to  obtain 
airworthiness  certification.  The  FAA 
therefore  has  developed  the 
recommended  aircraft  inspection 
program  specified  in  this  proposed  AC. 
Making  this  program  available  to 
appUcants  should  encourage 
standardization  in  the  scope  and  detail 
of  inspection  programs  referenced  in 
operating  limitations  and  facilitate  the 
issuance  of  airworthiness  certificates  to 
operate  L-39  aircraft  for  the  purpose  of 
exhibition. 

The  FAA  recognizes  that  the 
manufecturer's  inspection  program  did 
not  originally  contemplate  civilian 
operation  of  the  aircraft  for  the  purpose 
of  exhibition  and  therefore  is 
specifically  requesting  comments  on  the 
scope  of  the  program  for  civilian 
application  and  that  portion  of  the 
program  pertaining  to  ejection  seat 
inspection.  The  FAA  is  particularly 
interested  in  comments  on  how  the 
manufoctiuer's  engine  overhaul  times 
can  be  extended  and  comments  that 
include  more  detailed  procedures  for 
performing  L-39  ejection  seat  and 
canopy  inspections. 

Use  of  the  recommended  inspection 
program  and  compliance  with 
recommended  overhaul  times  should 
provide  a  imiform  level  of  safety  for 
operators  of  these  aircraft  while 
simultaneously  streamlining  the  process 
for  airworthiness  certification. 

ksued  in  Washington,  DC,  on  )une  13, 
2002. 

Louis  C  Ciisimano, 

Deputy  Director.  Flight  Standards  Service, 
AFS-2. 

(FR  Etoc.  02-15834  Filed  6-21-02;  8:45  am] 
■HXMO  COOl  4S10-1S-M 
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10 

12 
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41 
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42 

23  cm 

172 
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24  cm 
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25  cm 
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48 
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145 
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301 

602   .... 
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41882 

27  cm 

4 

NutM: 
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28  cm 

106   . .. 

41140 

16 
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29  cm 
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40687 
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4044 

.40850 

PropoMfl 
35 
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44 
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56 

57 

38384 

38384 

42314 
,42314 

70  

.38384 

71 

.38384 

75 

.38384 

77  

.42314 

90 

.38384 

917 

3929C.  41622 
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31  cm 
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1 40253 

501 41658 


32  cm 


199 40597 

320 38448 

806b 38450 

33  cm 

1 38386.  41329 

3 41329 

26 41329 

81 41329 

88 41329 

1W 41829,  41830.  41832. 

41834.  42461 

110 41329 

117 38388.  40606.  41174, 

41329 

120 41329 

127 41329 

128 41329 

148 41329 
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153 41329 

154 41329 

155 41329 

156 41329 

157 41329 
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ISO 41329 

160 41329 
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165 38389.  38390,  38394. 

38590,  38593,  38595,  39292. 

39294.  39296,  39299,  39597. 

39598.  39600.  39646,  39648. 

39850.  39652.  40162.  40606, 

40610.  40611.  40613.  40615. 

40617.  40651,  40653.  40654. 

40656.  40658.  40859.  40861, 

40663,  40666.  41175,  41177, 


41329.  41334,  41335,  41337, 

41339,  41341,  41625,  41836, 

41838.  41845.  42483.  42486 

175 42488 


66 42512 

110.... 38625 

155 40254 

160 41659 

166 38451.  39917.  39919. 

39922.39924,41911 

36  cm 

242 42185 

1206 42493 

1230 39473 


1190 41206 

1191 41206 

38  cm 

3 40867 

17 41178 


20 40255 

30  cm 

20 38596 

111 40164 

40  cm 

19 41343 

27 41343 

51 39602 

52 38396,  38894,  39473, 

39616.  39619.  39854,  39856. 

39658.  40867,  41840,  42500 

61 39622 

62 39628,41179 

63 38200,  39301.  39622, 

39794,  40044,  40478,  40578, 
40814.41118 

70 39630 

71 38328 

72 40394 

75 40394 

80 38338.  38398.  40169 

81 42688 

122 42501 

144 38403.  39584 

146  38403 

^9oZ......^aA67.  ssebo.  40i85. 

40189.  40196,  40203.  40211, 

40219.  41628,  41802.  41843. 

42392 

261 42187 

271 38418.  40229 


41668 

19 41363 

27 41363 

52 36218.  38453.  36626. 

36630.  38924.  30658.  39659, 

38926.  39927,  40891.  41914. 

42516,  42519 

61 39661 

62 39661 

63 36810.  39324,  39661, 

41125.  41136.  41138.  42103. 
42400 

70 39662 

80 38453.  40256 

81 42697 

122 41668.  42644 

123 41668 

124 .'.....41666 
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125 41668 

141 38222 

258 39662 

260 39927,  40508 

261 39927,  40508 

264 40508 
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270 40508 

271 40260,  41207 
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413 _ 38752 
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41  cm 
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101-9 38896 
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42  cm 
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43  cm 

422 38418 


3730 38203 

3820 38203 

3830 38203 

3850 38203 
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45  cm 

1626 42198 

46  cm 

45 41847 

502 39858 
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515 39858 
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47  cm 

1 41847 
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27 41847 
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54 41862,42504 
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64 39863 


73 38206,  38207,  38423, 
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76 40870 
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90 41847 
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301 41182 
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2 40898 

32 42211 
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64 39929,42211 

73 38244,  38456,  38824, 
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40632,  40907,  41363,  41364, 

42215.  42216.  42524 

76 42524 

97 40698 

48  cm 

PrapoMd  RuIm: 

Ch.  1 42172 

2 42174 

29 38552 

31 40136.  42174 

35 42174 

52 38552 

1813 38904 

1847 38908 

1852 38904,  38909 

49  cm 

350 41196 

385 41196 

571 38704,  41348 

590 38704 

595 38423 


624 40100.41579 

1540 41635 

1544 41635 

PfopoMd  RuICK 

571 41365 

50  cm 

11 38208 

16 39865 

17 40790,41367 

37 38208 

100 42185 

222 41196 

223 .!f..41196 

600 40670 

635 39869 

648 38608,  38909 

660 39632,  40232,  40670 

679 40621,41639 

PfOpOMd  Rutoft: 

17 39106,  39206,  39936, 

40633,  40657.  41669,  41918, 
42217 

18 39668 

20 40128 

25 41918 

32 41918 

223 38459,  39328,  40679 

224 39328 

226 39106,  40679 

622 40263 

648 39329,  41936 

660 38245,  39330.  42525 

679 40680 
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REMINDERS 

The  itenn  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOINQ  INTO 
EFFECT  JUNE  24,  2002 

COMMERCE  DEPARTMEMT 
Palwit  and  Trademark  Office 

Patent  cases: 
Tradenrtark  correspondence 
filing  via  Express  Mail; 
published  5-23-02 

COMMODITY  FUTURES 
TRAOmO  COMMISSION 

Security  futures  products: 
Cash  settlement  and 
regulatory  halt 
requirenrwnts;  published  5- 
24-02 
DEFENSE  DEPARTMENT 
Engineer*  Corp* 
Danger  zones  and  restricted 
areas: 

Port  Gardner  and  East 
Waterway,  WA:  Everett 
t^val  Base;  published  5- 
24-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  addttives— 
QasolirM  containing  lead 
or  lead  additives; 
prohibition  tor  highway 
use;  motorcycle  fuel 
inlet  restrictor 
exemption;  published  5- 
24-02 
Air  quality  implementation 
plans;  approval  arxl 
promulgation;  various 
Stales: 

CalHomia;  published  4-23-02 
Missouri;  published  4-24-02 
Hazardous  waste  program 
•ulhorizatiorw: 
Artcansas;  published  4-24-02 

FEDERAL 

COMMUNICATION6 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 

Nort-prioe  cap  incumbent 
local  exchartge  carriers 
and  interexchange 
earners;  interstate 
services;  Multi- 
Association  Group 
regulatory  plan; 
published  6-24-02 
Digital  television  stations;  table 

of  assignn>ents: 

IHinois;  published  5-15-02 


Maine:  published  5-15-02 
Minnesota;  published  5-15- 

02 
West  Virginia;  published  5- 
15-02 
Radio  stations;  table  of 
assignments: 

Various  States;  published  6- 
24-02 
JUSTICE  DEPARTMENT 
Drug  EnforcefiMfn 
AdministreUon 
Schedules  of  controlled 
substances: 

Anabolic  steroid  implant 
products  into  Schedule  III; 
published  6-24-02 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Security  futures  products: 
Cash  settlenwnt  and 
regulatory  halt 
requirements;  published  5- 
24-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  published  5-20-02 
Boeing;  published  6-7-02 
Sikorsky;  published  6-7-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Railroad  safety: 
Passenger  equipment  safely 
standards;  published  4-23- 
02 
TRANSPORTATION 
DEPARTMENT 
Tranapottatlon  Security 
Administration 
Security  programs  for  aircraft 
12,500  pounds  or  more; 
published  2-22-02 
TREASURY  DEPARTMENT 
Fiscsl  Service 
Financial  Management 
Servtee: 

Efficient  Federal-State  funds 
transfers;  rules  arnl 
procedures;  published  5- 
10-02 
VETERANS  AFFAIRS 
DEPARTMENT 
Board  of  Veterans  Appeals- 
Appeals  regulations  and 
rules  of  practice — 
At1orr>ey  tee  matters; 
published  5-23-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inapectlon  Service 
Livestock  and  poultry  disease 
control: 


Foot-and-mouth  disease; 
JTKlemnification;  comments 
due  by  7-1-02;  published 
,      5-1-02  [FR  02-10724] 

Plant-related  quarantine, 
domestk:: 
Kamal  bunt;  comments  due 

by  7-1-02;  published  5-1- 

02  [FR  02-10723] 

COMMERCE  DEPARTMENT 

Census  Bureeu 

Document  certifk»tion 
process;  comments  due  by 
7-5-02;  published  6-4-02 
[FR  02-13603] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmoaphartc  Administration 

Fishery  conservatkx)  and 
managemerrt: 

Caribbean,  Gulf  of  Mexk», 
and  South  Atlantic 
fisheries — 

Puerto  Rk:o  and  U.S. 
Virgin  IslarKls; 
environmental  Impact 
statement;  scoping 
meetings;  comments 
due  by  7-1-02; 
published  5-31-02  [FR 
02-13707] 
Nodheastom  United  States 
fisheries — 

Northeast  muitispedes; 
comments  due  by  7-5- 
02;  published  6-5<e 
[FR  02-14050] 

West  Coast  States  and 

Western  Pacifk: 

fishertes— 

Western  Pacific  pelagic; 
comments  due  by  7-3- 
02:  published  6-3-02 
(FR  02-13854] 

DEFENSE  DEPARTMENT 

Grant  and  agreement 

regulations: 

Technok)gy  investment 
agreements;  comments 
due  by  7-1-02;  published 
4-30-02  [FR  02-10280] 

ENERGY  DEPARTMENT 

Aquisition  regulattons: 
Classified  information    . 
security  violatkxis;  civil 
penalties  assessment; 
procedural  rules; 
comments  due  by  7-1-02; 
published  4-1-02  [FR  02- 
07764] 

ENERGY  DEPARTMENT 
Fsdsral  Ensrgy  Regulatory 
Commission 

Natural  Gas  Policy  Act: 
Short-term  ar>d  interstate 
natural  gas  transportation 
servKes;  regulatk)n; 
comments  due  by  6-30- 
02;  published  6-7-02  [FR 
02-14176] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  additives — 

Reformulated  gasoline 
covered  area  provisions; 
modifications;  comments 
due  by  7-5-02; 
published  6-4-02  [FR 
02-13977] 
Air  quality  implementation 
plans: 

Preparation,  adoptkm.  and 
submittal — 
Regional  haze  rule; 
Western  States  and 
eligible  Indian  Tribes; 
sulfur  dioxide 
milestones  and 
backstop  emisskms 
trading  program; 
comments  due  by  7-5- 
02;  published  5-6-02 
[FR  02-10872] 
Air  quality  implementatkm 
plans;  approval  and 
promulgatkNi;  various 
States: 

Alaska;  comments  due  t>y 
7-3-02:  published  6-3-02 
[FR  02-13698] 
CaKfomia;  comments  due  by 
7-5-02;  published  6-4-02 
[FR  02-13798] 
Indiana;  comments  due  by 
7-1-02;  published  5-31-02 
[FR  02-13516] 
Montana;  comments  due  by 
7-1-02;  published  5-2-02 
[FR  02-10333] 
Montana;  correctk)n; 
comments  due  by  7-1-02; 
published  6-14-02  [FR  02- 
15091] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Satellite  oommunk:atior)S — 
Alaska;  domestic  satelKte 
earth  statkxis  Inensing 
in  txish  communKles; 
comments  due  by  7-1- 
02;  published  5-30-02 
[FR  02-13298] 
Telecommunications  Act  of 
1996;  implementatkx>— 
Universal  service;  rural 
health  care  support 
mechanism;  comments 
due  by  7-1-02; 
published  5-15-02  [FR 
02-12096] 
Digital  television  stations;  table 
of  assignments: 
South  Dakota;  comments 
due  by  7-1-02;  published 
5-15-02  [FR  02-11975] 
Televiston  broadcasting: 
Digital  televiskxi  constructkxi 
deadline  extenston 
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requests;  denial  policy; 
comments  due  by  7-5-02; 
published  6-4-02  [FR  02- 
13908] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Lal>ellng  of  drug  products 
(OTC)- 

Standardized  format; 
compliance  dates 
partially  delayed; 
comments  due  by  7-5- 
02;  published  4-5-02 
[FR  02-08193] 
Medical  devices: 
Dental  devices — 
Intraoral  devices  for 
snoring  and/or 
obstructive  sleep  apneas 
classification;  comments 
due  by  7-5-02; 
published  4-5-02  [FR 
02-08347] 

HEALTH  AND  HUMAN 
SERVICES  DEPAfTTMENT 

Health  insurance  reform: 
Health  Insurance  Portability 
and  Accountability  Act  of 
1996— 

Electronic  transactions 
and  code  sets 
standards;  modifications; 
comments  due  by  7-1- 
02;  published  5-31-02 
[FR  02-13614] 
Transactions  and  code  set 
standards  for  electronk: 
transactions; 
rmdifKatkyis;  comments 
due  by  7-1-02; 
published  5-31-02  [FR 
02-13615] 
INTEfnOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations- 
Appalachian  elktoe; 
comments  due  by  7-1- 
02;  published  5-16-02 
[FR  02-12175] 

INTERIOR  DEPARTMENT 
National  Parle  Service 

Special  regulations: 
Assateague  Island  National 
Seashore,  MD  and  VA; 
personal  watercraft  use; 
comments  due  by  7-5-02; 
published  5-6-02  [FR  02- 
11046] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
redamatkm  plan 
sutxnisskx^: 


Kentucky;  comments  due  t>y 
7-5-02;  published  6-4-02 
[FR  02-13986] 

LABOR  DEPARTMENT 

Employment  and  Training 
Administration 

Aliens: 
Labor  certification  for 
permanent  employment  in 
U.S.;  new  system 
implementation;  comments 
due  by  7-5-02;  published 
5-6-02  [FR  02-10570] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act 
for  21st  Century; 
lmplementatk>n: 
Discrimination  complaints; 
handling  procedures; 
comments  due  by  6-30- 
02;  published  6-13-02  [FR 
02-14950] 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemaking  communications 
Improvements;  comments 
due  by  7-1-02;  published  5- 
30-02  [FR  02-13468] 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Access  to  Information  held 
by  financial  institutions; 
comments  due  by  7-1- 
02;  published  5-2-02 
[FR  02-10842] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Buffalo  Captain  of  Port 
Zone,  NY;  security  zones; 
comments  due  by  7-1-02; 
published  5-30-02  [FR  02- 
13515] 

TRANSPOirrATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Air  Tractor,  Inc.;  comments 

due  by  7-5-02;  published 

6-4-02  [FR  02-t3423] 
Air  Tractor,  Inc.;  correctkm; 

comments  due  by  7-5-02; 

published  6-20-02  [FR 

C2-13423] 
Boeing;  comments  due  by 

7-1-02;  published  5-15-02 

[FR  02-12068] 
Eurocopter  France; 

comments  due  by  7-1-02; 

published  5-2-02  [FR  02- 

10649] 
McDonnell  Douglas; 

comments  due  by  7-1-02; 


published  5-2-02  [FR  02- 
10248] 
Raytheon;  comments  due  t>y 
7-5-02;  published  5-29-02 
[FR  02-13289] 
Bell;  comments  due  by  7-1-02; 
published  4-30-02  [FR  02- 
10533] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Confidential  business 
Information;  comments  due 
by  7-1-02;  published  4-30- 
02  [FR  02-10181] 
Motor  vehicle  safety 
standards: 

Child  restraint  systems — 
Improved  test  dumles, 
new  or  revised  Injury 
criteria,  and  extended 
child  restraints 
standards;  comments 
due  by  7-1-02; 
published  5-1-02  [FR 
02-10507] 
Side  and  rear  Impact 
safety  protection 
requirements;  comments 
due  by  7-1-02; 
published  5-1-02  [FR 
02-10506] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  materials 
transportation— 
Offerors  and  transporters; 
security  requirements; 
correction;  comments 
due  by  7-3-02; 
published  5-23-02  [FR 
02-13003] 
TREASURY  DEPARTMENT 
Currency  and  financial 
transactkKis;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Anti-money  laundering 
programs  for  certain 
foreign  accounts;  due 
diligence  polk:ies, 
procedures,  and 
controls;  comments  due 
by  7-1-02;  published  5- 
30-02  [FR  02-13411] 
VETERANS  AFFAIRS 
DEPARTMENT 
Fisher  Houses  and  ottier 
temporary  lodging;  veterans 
use;  comments  due  by  7-1- 
02;  published  4-30K)2  [FR 
02-10597] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  t>ills  from  the  current 


sesskxi  of  Congress  which 
have  t>ecome  Federal  laws.  It 
may  be  used  in  conjunctkMi 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- ' 
6641.  This  list  is  also 
available  online  at  Mtp:// 
www.nara.gov/fedreg/ 
plawcurT.html 

The  text  of  laws  Is  not 
published  In  Vne  Fedaral 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  forni  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
availat)le  on  ttie  Internet  from 
GPO  Access  at  httpJ/ 
www.access.gpo.gov/nara/ 
nara005.html.  Sonw  laws  may 
not  yet  be  available. 

H.R.  1366/P.L.  107-190 

To  designate  tt>e  United 
States  Post  Office  buikling 
located  at  3101  West 
Sunflower  Avenue  In  Santa 
Ana,  California,  as  tt>e  "Hector 
G.  Godinez  Post  Office 
Building"  (June  18,  2002;  116 
Stat.  710) 

H.R.  1374/P.L.  107-191 

To  designate  the  facility  of  the 
United  States  Postal  Servk:e 
kx»ted  at  600  Calunrwt  Street 
in  Lake  Linden.  Mkrfiigan.  as 
the  "PNlip  E.  Ruppe  Post 
Office  BuikUng".  (June  18, 
2002;  116  Stat.  711) 

H.R.  378WP.L  107-192 

To  designate  the  facility  of  tlie 
United  States  Postal  Sennce 
kx^ted  at  2829  Commercial 
Way  in  Rock  Springs. 
Wyoming,  as  ttie  "Teno 
Roncalio  Post  Office  Buikling". 
(June  18,  2002;  116  Stat. 
712) 

H.R.  396(yP.L.  107-193 

To  designate  the  facility  of  tfie 
United  States  Postal  Sennce 
located  at  3719  Highway  4  in 
Jay,  Fkxida,  as  tfie  "Joseph 
W.  Westmoreland  Post  Office 
Buikling".  (June  18,  2002:  116 
Stat.  713) 

H.R.  4486^.L  107-194 

To  designate  the  facility  of  ttie 
United  States  Postal  Service 
located  at  1590  East  Joyce 
Boulevard  in  Fayetteville, 
Ari(ansas,  as  the  "Clarence  B. 
Craft  Post  Office  Buikling". 
(June  18,  2002;  116  Stat. 
714) 

H.R.  456(VP.L.  107-195 

Auctk)n  Reform  Act  of  2002 

(June  19,  2002;  1 16  Stat. 

715) 

Last  List  June  18.  2002 
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CFR  CHECKUST 


This  checlclist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  Issued  since  last 

week  and  which  Is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  In  the  latest  Issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whk:h  is  revised  monthly. 

The  CFR  Is  available  free  on-line  through  ttw  Government  Printing 

Office's  GPO  Access  Servk»  at  http://www.access.gpo.gov/nara/cfr/ 

lndex.html.  For  lnformatk>n  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1  -888-293-6498  (toll  free)  or  202-51 2-1 530. 

Ttie  annual  rate  for  subscriptkm  to  all  revised  paper  volumes  Is 

$1 195.00  domestk:,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  throu^  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  NumiMr  Price       Revision  Dels 


1,  2  (2  Reserved) (869-048-00001-1) 9.00 

3  (1997  Gompitatkjn 
and  Parts  100  and 
101) (869-048-00002-0)  .. 

4 (869-048-00003-8)  .. 


Jan.  1,2002 


59.00 
9.00 

5  Parts: 

1-699  (869-048-00004-6) 57.00 

700-1 199  ..: (869^)48-00005-4) 47.00 

1200-End,6(6 
Reserved) (869-048-00006-2) 58.00 


1-26  (869-048-00001-1) 41.00 

27-52  (869-048-00008-9) 47.00 

53-209 (869-048^)0009-7) 36.00 

210-299 (869-048-00010-1) 59.00 

300-399 (869-048-0001 1-9) 42.00 

400-699 (869-048-00012-7) 57.00 

700-899 (869-048-00013-5) 54.00 

900-999 (869-048-00014-3) 58.00 

1000-1 199  (869-048-00015-1)  ......  25.00 

1200-1599  (869-04ft-00016-0) 58.00 

1600-1899  (869-048-00017-8) 61.00 

1900-1939  (869-048-00018-6) 29.00 

1940-1949  (869-048-00019-4) 53.00 

1950-1999  (869-048-00020-8) 47.00 

200O-End (869-048-00021-6) 46.00 

8 (869-048-00022-4) 58.00 

9  Parts: 

1-199  (869-048-00023-2) 58.00 

200-End  (869-048-00024-1) 56.00 

10  Parts: 

1-50  (869-048-00025-4) 58.00 

51-199 (869-048-00026-7) 56.00 

200^99 (86W)48-00027-5) 44.00 

500-End  (869-048-00028-3) 58.00 

11 (869-048-00029-1) 34.W 

1-199  ....'. (869-O48-O0030-5) 30.00 

200-219 (869-O48-O0031-3) 36.00 

220-299 (869-O48-O0032-1) 58.00 

300-499 (869-048-00033-0) 45.00 

500-599 (869-048-00034-8) 42.00 

600-End  (869-048-00035-6) 61.00 

13  (869-048-00036-4) 47.00 


'Jan.  1 
*Jan.  1 

Jon.  1 
Jan.  1 

Jan.  1 


Jan.  I 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 


Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 


2002 
2002 

2002 
2002 

2002 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 

2002 
2002 

2002 
2002 
2002 
2002 

2002 

2002 
2002 
2002 
2002 
2002 
2002 

2002 


Title  StockNumlMr 

14  Parts: 

1-59 (869-048-00037-2) 

60-139 (869-048-00038-1) 

140-199 (869-048-00039-9) 

200-1199 (869-048-00040-2) 

1200-End (869-048-00041-1) 

15  Psrts: 

0-299  (869-048^)0042-9) 

300-799 (869-048-00043-7) 

800-€nd  (869-048-00044-5) 

16  Parts: 

0-999  (869-048-00045-3) 

1000-End (869-048-00046-1) 

17  Parts: 

1-199  (869-048-00048-8) 

200-239 (869-044-00049-1) 

240-€nd  (869-044-00050-4) 

18  Parts: 

•1-399 (869-048^)005 1-8) 

400-€nd  : (869-048-00052-6) 

19  Parts: 

1-140  (869-048-00053-4) 

•141-199  (869-048-00054-2) 

200-End  (869-048-00055-1) 

20  Parts: 

1-399 (869-044-00056-3) 

400-499 (869-044-00057-1) 

500-End  (869-044-00058-0) 

21  Parts: 

1-99  (869-048-00059-3) 

•100-169 (869-048-00060-7) 

170-199 (869-048-00061-5) 

200-299 (869-044-00062-8) 

300-499 (869^)44-00063-6) 

500-599 (869-044-00064-4) 

600-799 (869-048-O0065-8) 

800-1299  .: (869-044-00066-1) 

1300-End (869-044-00067-9) 

22  Parts: 

1-299  (869-044-00068-7) 

•300-End  (869-048-00069-1) 

23  (869-044-00070-9) 

24  Parts: 

•0-199 (869-048-00071-2) 

200-499 (869-044-00072-5) 

500-699 (869-048-00073-9) 

700-1699 (869^)44-00074-1) 

1700-End (869-048-00075-5) 

25  (869-044-00076-8) 

26  Parts: 

§§1.0-1-1.60 (869-044-00077-6) 

§§1.61-1.169 (869-044-00078-4) 

§§1.170-1.300 (869-048-00079-8) 

§§1.301-1.400 (869-044-00080-6) 

§§1.401-1.440 (869-044-00081-4) 

•§§1.441-1.500 (869-048-00082-8) 

§§1.501-1.640 (869-044-00083-1) 

§§1.641-1.850 (869-044-00084-9) 

§§1.851-1.907 (869-044-00085-7) 

§§1.908-1.1000  (869-044-00086-5) 

§§1.1001-1.1400  (869-044-00087-3) 

§§1.1401-End  (869^)44-00088-1) 

2-29 (869-044-00089-0) 

30-39  (869O48-00090-9) 

40-49  (869-048^)0091-7) 

5(K299 (869-048-00092-5) 

300-499 (869^)44-00093-8) 

500-599 (869-044-00094-6) 

600-End  (869-048-00095-0) 

27  Parts: 

1-199  (869-044-00096-2) 


Pric9       nsvistofi  Oito 


60.00 
58.x 
29.00 
47.00 
41.00 

37.00 
58.00 
40.00 

47.00 
57.00 

47.00 
51.00 
55.00 

S9X)0 
24.00 

57.00 
56.00 
29.00 

45.00 
57.00 
57.x 

39.x 
46.x 
47.x 
16.x 
27.x 
44.x 
16.x 
52.x 
20.x 

56.x 
43.x 

40.x 

57.x 
45.x 
29.x 
55.x 
29.x 

57.x 

43.x 
57.x 
55.x 
41. X 
58.x 
47.x 
44.x 
53.x 
54.x 
53.x 
55.x 
58.x 
54.x 
39.x 
26.x 
38.x 
54.x 
12.x 
16.x 

57.x 


Jan. -1.2002 
Jan.  1,2002 
Jan.  1,2002 
Jon.  1,2002 
Jan.  1.2002 

Jan.  1,2002 
Jan.  1,2002 
Jan.  1.2002 

Jan,  1,2002 
Jon.  1,2002 

Apr.  1.2002 
Apr.  1,2X1 
Apr.  1.2X1 

Apr.  1,2002 
Apr.  1.2002 

Apr.  1,2002 
Apr.  1.2002 
Apr.  1,2002 

Apr.  1.2X1 
Apr.  1.2X1 
Apr.  1,2X1 

Apr.  1,2002 
A(X.  1.  2002 
Apr.  1,  2002 
Apr.  1,2X1 
Apr.  1,2X1 
Apr.  1,2X1 
Apr.  1,2002 
Apr.  1.2X1 
Apr.  1,2X1 

Apr.  1,  2X1 
Apr.  1.2002 

Apr.  1.2X1 

Apr,  1,2002 
Apr.  1,2X1 
Apr.  1.2002 
Apr.  1,2X1 
Apr.  1.2002 

Apr.  1,2X1 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
/\pr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
»Apr 
Apr 


1.2X1 
1.2X1 
1.2002 
1,2X1 
1,2X1 
1,2002 
1,2X1 
1,2X1 
1.2X1 
1.2X1 
1,2X1 
1,2X1 
1.2X1 
1.2002 
1.2002 
1.2002 
1,2X1 
1,2X1 
1.2002 


Apr,  1.2X1 


Vlll 
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IX 


TM* 


20Knd  (869-044-00097-1) 26.00       Apr.  1.  2001 


0-42  ""ZZZ!^  (869^)4*-0009»-9) 55.00 

43-«nd  (8«9^»44-00099-7)  50.00 

0^99 (869-044-00100^) 45.00 

100-499 (869-044-00101-2) 14.00 

500-699 (869^)44-00102-1) 47.00 

900-1899 (869-044-00103-9) 33.00 

1900-1910  (§§1900  to 

1910.999) (869-044-00104-7) 55J)0 

1910  (§§1910.1000  to 

•nd)  (869-044-«)10S-5) 42.00 

191 1-1925  (869-O44-00106-3) 20.00 

1926 (869-044^)0107-1) 45.00 

1927-€nd (86W)44-00108-0) 55.00 


30  L  _   _ 

1-199  (869^)44-00109-8) 52.00 

200-699 (869-044-001 10-1) 45.00 

700-End  (869-044-001 11-7) 53.00 

31  Psffte* 

0-199  ....'. (869-044-001 IM) 32.00 

200-End  (869-044-001 1>6) 56.00 

»  Paris: 

1-39.  Vd.  I 15.00 

1-39,  Vd.  II I'M 

1-39,  Vol.  IN lB-00 

i\J0O 
57.00 
35.00 
34.00 
42.00 
44.00 


1-190  (86W)44-00114-4) 

191-399 (869-044-00n5r2) 

400-629 (869-044^116-8) 

630-699 (869-044-00117-9) 

700-799 (869-044-00118-7) 

800-Cnd  (869-044-00119-5) 

33  Parts: 

1-124  (869-044-00120-9) 45.00 

125-199 (869-044-00121-7) 55.00 

200^nd  ;..  (869-044-00122-5) 45.00 

1-299  ....'. (869-044^)0123-3) 43.00 

300-399 (869-044-00124-1) 40.00 

400-End  (869-044-00125-0) 56.00 

36 (869^044-00126-8) 10.00 

1-199  (869-044-00127-6) 34.00 

200-299 (869-044-00128-4) 33.00 

300-End  (869-04*^)0129-2) 55.00 

37 (869-044-00130-6) 45.00 

38  Parts: 

0-17  (869-044-00131-4) 53.00 

18-€nd  (86W)44-00132-2) 55.00 


July  1,2001 
July  1,2001 

July  1.2001 
*July  I,  2001 
•J(iy  1,  2001 

July  1.2001 

July  1,2001 

July  1,2001 

«July  1,  2001 

July  1,2001 

July  1.2001 

July  1,2001 
J(iy  1,2001 
July  1,2001 

July  1.2001 
July  1,2001 

3July  1,  1984 

3July  I,  1984 

3Jury  1,  1984 

tjuly  1,  2001 

July  1,2001 

«July  1,  2001 

July  1,2001 

July  1,2001 

July  1,2001 

July  1,2001 
July  1,2001 
July  1,2001 

July  1,2001 
July  1,2001 
July  1,2001 

•July  1,  2001 

July  1,2001 
July  1,2001 
July  1,2001 

July  1,2001 

July  1,2001 
July  1,2001 


39 (869-044-00133-1) 37.00  July  1,  2001 

40  Parts: 

1-49  (869-O44-00134-9) 54.00  July  1,  2001 

50-51  (869^)44-00135-7) 38.00  July  1.2001 

52  (52.01-52.1018) (869-044-00136-5) 50.00  July  1,  2001 

52  (52.1019-£nd) (869-044O0137-3) 55.00  July  1,  2001 

53-59  (869-O44-00138-1) 28.00  July  1,  2001 

60  (60.1-€nd)  (869-044^)0139-0) 53.00  July  1,  2001 

60  (Apps) (869-044-00140-3) 51.00  July  1,  2001 

61-62  (869-044-00141-1) 3500  July  1,  2001 

63  (63.1-63.599)  (869-044-00142-0) 53.00  July  1,  2001 

63  (63.600-63.1 199) (869-044-00143-8) UJOD  July  1.  2001 

63  (63.1200-End)  (869-044-00144-6) 56O0  July  1.  2001 

64-71  (869-044-00145-4) 26.00  July  1,  2001 

7^80  (869-044-00146-2) 55.00  July  1,  2001 

81-85  (869-044-00147-1) 45O0  July  1,  2001 

86  (86.1-66.599-99)  (869-044-00148-9) 52.00  July  1,  2001 

86  (86.600-1-End)  (869-044^)0149-7) 45O0  July  1,  2001 

87-99  (869-044-00150-1) 54.00  July  1,2001 


TW» 


100-135 (869-04«)0151-9) 

136-149 (869-04*00152-7) 

150-189 (869KM4-00153-5) 

190-259 (869-044-00154-3) 

260-265 (869-044-00155-1) 

266-299 (869K»44-00156-0) 

300-399 (869-044-00157-8) 

40(M24 (869-044-001 58-6) 

425-699 (869-044-00159-4) 

700-789 (869-044-00160-8) 

790-€nd  (869^)44-00161-6) 


41 

1, 1-1  to  1-10 

1, 1-1 1  to  Appendbc,  2  (2  Reserved) 

3-6 

7 - : 

8 ~ 


10-17  - 

18,  Vol.  I,  l>am  1-5 

18,  Vol.  II,  Ports  6-19 

18.  Vol.  HI.  Ports  20-52 

19-100 

1-100  (869-044-00162-4)  .. 

101  (869-044-00163-2)  .. 

102-200 (869-044-00164-1)  .. 

201-End  « (869-O44-00165-9) .. 

42  Parts: 

1-399  (869O44-00166-7)  .. 

400-429 (869-044-00167-5)  .. 

430-€nd (869-044-00168-3) .. 

43  Parts: 

1^999  (869-044-00169-1)  .. 

1000-end  (869-044-00170-5)  . 

44 (86W)44-00171-3) .. 

4S  Parts: 

1-199  (869044^)0172-1)  . 

200-499 (869-044-00173-0) . 

500-1199 (869-044-00174-8)  . 

1200-End (869-044-00175-6) . 

1-40  (869-044-00176-4).. 

41-69  (86W)44-00177-2) . 

70-89  (869-044-00178-1)  . 

90-139 (869-044-00179-9) . 

140-155 (869-044-00180-2)  . 

156-165 (869O44O0181-1)  . 

166-199 (869-044-00182-9)  . 

200-499 (869-044-00183-7)  . 

500-End (869-044-00184-5) . 

0-19  (869-044001 85-3)  . 

20-39  (869-044-00186-1)  . 

40-69  (869-044-001 87-0)  . 

70-79  (869044-001 88-8)  . 

80-End  (869-044-00189-6) . 

48ClMplirs: 

1  (Pots  1-51)  (869-044-00190-0)  . 

1  (Ports  52-99)  (869-044-00191-8) 

2  (Ports  201-299) (869-044-00192-6) 

3-6 (869-044-00193-4) 

7-14 (869-044-00194-2) 

15-28  .'...  (869-044O0195-1) 

29-€nd  (86W)44-00196-9) 

49Psrts: 

1-99 (86W)44-00197-7) 

100-185 (869-044-00198-5) 

186-199 (869-044-00199-3) 

200-399 (869-044^)0200-1) 

400-999 (869-044-00201-^ 

1000-1199  (86W)44O0202-7) 


38.00 

July  1, 2001 

55.00 

July  1,2001 

52.00 

July  1,2001 

34.00 

July  1,2001 

45.00 

J(iy  1,2001 

45.00 

July  1,2001 

41.00 

July  1,2001 

51.00 

July  1,2001 

55.00 

July  1,2001 

55.00 

July  1,2001 

44.00 

July  1,2001 

13.00      ^ 

>  July  1,1984 

13.00      ^ 

>July  1,  1984 

14.00      ^ 

'July  1,1984 

6.00      - 

>July  1,1984 

4.50      ^ 

•July  1,1984 

13.00      = 

>July  1,1984 

9.50      • 

>July  1,1984 

13.00      ■ 

'July  1,1984 

13.00      ■ 

>July  1,  1984 

13.00 

»July  1.1984 

13.00 

>July  1, 1984 

22.00 

July  1,2001 

45.00 

July  1,2001 

33.00 

July  1,2001 

24.00 

July  1,2001 

5100 

Oct.  1,  2001 

59.00 

Oct.  1,  2001 

58.00 

Oct.  1,  2001 

45.00 

Oct.  1,  2001 

56.00 

Oct.  1,  2001 

45.00 

Oct.  1.  2001 

53.00 

Oct.  1,2001 

31.00 

Oct.  1,  2001 

45.00 

Oct.  1,  2001 

55.00 

Oct.  1,2001 

43.00 

Oct.  1,  2001 

35.00 

Oct.  1,2001 

13.00 

Oct.  1,  2001 

41.00 

Oct.  1,2001 

24.00 

Oct.  1,  2001 

31.00 

Oct.  1,2001 

42.00 

Oct.  1,2001 

36.00 

Oct.  1.  2001 

23.00 

Oct,  1,  2001 

55.00 
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Presidential  Documents 


Tide  3— 

The  President 


Notice  of  June  21,  2002 

Continuation  of  the  National  Emergency  With  Respect  to  the 
Western  Balkans 


On  June  26,  2001,  by  Executive  Order  13219, 1  declared  a  national  emergency 
with  respect  to  the  Western  Balkans  pursuant  to  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1701-1706)  to  deal  with  the  unusual  and 
extraordinary  threat  to  the  national  security  and  foreign  policy  of  the  United 
States  constituted  by  the  actions  of  persons  engaged  in,  or  assisting,  spon- 
soring, or  supporting,  (i)  extremist  violence  in  the  former  Yugoslav  Republic 
of  Macedonia,  and  elsewhere  in  the  Western  Balkans  region,  or  (ii)  acts 
obstructing  implementation  of  the  Dayton  Accords  in  Bosnia  or  United  Na- 
tions Seciurity  Council  Resolution  1244  of  Jime  10,  1999,  in  Kosovo.  Because 
the  actions  of  these  persons,  which  threaten  the  peace  and  international 
stabilization  efforts  in  the  Western  Balkans,  continue  to  pose  an  unusual 
and  extraordinary  threat  to  the  national  security  and  foreign  policy  of  the 
United  States,  the  national  emergency  declared  on  Jime  26,  2001,  and  the 
measures  adopted  on  that  date  to  deal  with  that  emergency  must  continue 
in  effect  beyond  June  26,  2002.  Therefore,  in  accordance  with  section  202(d) 
of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)),  I  am  continuing  for 
1  year  the  national  emergency  with  respect  to  the  Western  Balkans. 

This  Notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


IFR  Doc.  02-16145 
Filed  6-24-02;  8:45  am] 
Billing  code  3195-01-P 
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June  21,  2002. 
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Presidential  Documents 


Title  3— 

The  President 


Presidential  Determination  No.  02-23  of  June  14^  2002 

Suspension  of  Limitations  Under  the  Jerusalem  Embassy  Act 


<< 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  as  President  by  the  Constitution 
and  the  laws  of  the  United  States,  including  section  7(a)  of  the  Jerusalem 
Embassy  Act  of  1995  (Public  Law  104-45)  (the  "Act").  I  hereby  determine 
that  it  is  necessary  to  protect  the  national  security  interests  of  the  United 
States  to  suspend  for  a  period  of  6  months  the  limitations  set  forth  in 
sections  3(b)  and  7(b)  of  the  Act.  My  Administration  remains  committed 
to  beginning  the  process  of  moving  our  embassy  to  Jerusalem. 

You  are  hereby  authorized  and  directed  to  transmit  this  determination  to 
the  Congress,  accompanied  by  a  report  in  accordance  with  section  7(a) 
of  the  Act,  and  to  publish  the  determination  in  the  Federal  Register. 

This  suspension  shall  take  effect  after  transmission  of  this  determination 
and  report  to  the  Congress. 


(^ 


THE  WHITE  HOUSE. 
Washington.  June  14.  2002. 


IFR  Doc.  02-16154 
Filed  6-24-02:  8:45  am] 
Billing  code  4710-10-P 


42707 


Rules  and  Regulations 


Federal  Register 
Vol.  67,  No.  122 

Tuesday,  June  25.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  publisfied  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Maricwting  Service 

7  CFR  Part  916 

[Doctot  No.  FV02-916-2 IFR] 

Nectarines  Grown  In  CalHomia; 
Decreased  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  riile  with  request 

for  comments. 

summary:  This  rule  decreases  the 
assessment  rate  established  for  the 
Nectarine  Administrative  Committee 
(committee)  for  the  2002-03  and 
subsequent  fiscal  periods  from  $0.20  to 
$0.19  per  25-poimd  container  or 
container  equivalent  of  nectarines 
handled.  The  committee  locally 
administers  the  marketing  order  which 
regulates  the  handling  of  nectarines 
grown  in  California.  Authorization  to 
assess  nectarine  handlers  enables  the 
committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fiscal  period  runs  from 
March  1  through  the  last  day  of 
February.  The  assessment  rate  would 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
DATES:  Jime  26,  2002.  Comments 
received  by  August  26,  2002,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW,  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  e-mail: 
moab.docketclerk@usda.gov.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 


of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours,  or  can  be  viewed  at: 
http://www.ams.usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli,  Marketing  Assistant,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  2202 
Monterey  Street,  suite  102B,  Fresno, 
California  93721,  (559)  487-5901,  Fax: 
(559)  487-5906;  or  George  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
todependence  Avenue  SW,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  e-mail: 
fay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  124  and  Order  No.  916,  both  as 
amended  (7  CFR  part  916),  regulating 
the  handling  of  nectarines  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultiu-al  Marketing  Agreement  Act 
ofl937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agricultiu^ 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  nectarine  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  orders  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  would 
be  applicable  to  all  assessable  nectarines 
begiiming  on  March  1,  2002,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  luiless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 


handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jiu-isdiction  to 
review  the  USDA's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  decreases  the  assessment 
rate  established  for  the  committee  for 
the  2002-03  and  subsequent  fiscal 
periods  from  $0.20  to  $0.19  per  25- 
poiuid  container  or  container  equivalent 
of  nectarines. 

The  nectarine  marketing  order 
provides  authority  for  the  committee, 
with  the  approval  of  the  USDA,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  committee  are 
producers  of  California  nectarines.  They 
are  familiar  with  the  committee's  needs, 
and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are,  thus, 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  2001-02  fiscal  period,  the 
committee  recommended,  and  the 
Department  approved,  an  assessment 
rate  that  would  continue  in  effect  from 
fiscal  period  to  fiscal  period  unless 
modified,  suspended,  or  terminated  by 
USDA  upon  recommendation  and 
information  submitted  by  the  committee 
or  other  information  available  to  USDA. 

The  committee  met  on  May  1,  2002, 
and  unanimously  recommended  2002- 
03  expenditures  of  $4,671,342  and  an 
assessment  rate  of  $0.19  per  25-pound 
container  or  container  equivalent  of 
nectarines.  In  comparison,  last  year's 
budgeted  expenditures  were  $4,338,744. 
The  recommended  rate  is  $0.01  lower 
than  the  rate  currently  in  effect. 
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The  decrease  was  recommended 
because  the  crop  is  expected  to  be  larger 
than  estimated  earlier  this  year.  In  early 
spring,  the  crop  was  estimated  to  be  22 
million  containers  or  container 
equivalents  of  nectarines.  The  crop  is 
now  estimated  to  be  more  than  23 
million  containers  or  container 
equivalents.  Assessment  income  and 
hinds  from  the  committee's  operating 
reserve  will  be  adequate  to  cover 
approved  committee  expenses  in  2002- 

03. 

The  major  expenditures 
recommended  by  the  committee  for 
2002-03  include  $505,000  for  salaries 
and  benefits.  $309,039  for  general 
expenses.  $1,050,000  for  inspection. 
$138,018  for  research,  and  $2,574,160 
for  domestic  and  international 
promotion. 

Budgeted  expenses  for  these  items  in 
2001-02  were  $423,176  for  salaries  and 
benefits.  $157,821  for  general  expenses, 
$1,000,000  for  inspection,  $169,393  for 
research,  and  $2,429,000  for  domestic 
and  international  promotion. 

To  determine  the  applicable  2002-03 
assessment  rate,  the  committee 
considered  the  total  expenses  of 
$4,671,342.  and  the  assessable 
nectarines  estimated  at  23,248.000  25- 
pound  coQtainers  or  container 
equivalents.  At  that  rate,  assessment 
income  for  2002-03  will  be  $4,417,120. 
The  committee  began  2002-03  with 
$684,368  in  operating  reserves  and 
expects  to  end  the  fiscal  period  with 
$350,000.  Section  916.42  authorizes  a 
reserve  equal  to  about  one  fiscal 
period's  expenses.  Funds  from  the 
committee's  operating  reserve  will  be 
kept  within  the  maximum  permitted. 
The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the  USDA 
upon  recommendation  and  information 
submitted  by  the  committee  or  other 
available  information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
committee  will  continue  to  meet  prior  to 
each  fiscal  period  to  recommend  a 
budget  of  expenses  and  meet  during 
each  fiscal  period  to  consider 
recommendations  for  modification  of 
the  assessment  rate.  The  dates  and  times 
of  committee  meetings  are  available 
from  the  committee  or  USDA. 

Committee  meetings  are  open  to  the 
public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 


committee's  2002-03  budget  and  those 
for  subsequent  fiscal  periods  would  be 
reviewed  and.  as  appropriate,  approved 
by  the  Department. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereimder.  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  300 
California  nectarine  handlers  subject  to 
regulation  imder  the  order  coveriiu 
nectarines  grown  in  California,  and 
about  1,800  producers  of  nectarines 
grown  in  California.  Small  agricultural 
service  firms,  which  include  handlers, 
are  defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  as  those 
having  annual  receipts  of  less  than 
$750,000.  A  majority  of  these  handlers 
and  producers  may  be  classified  as 
small  entities. 

In  the  2001  season,  the  average 
handler  price  received  was  $9.00  per 
'  container  or  container  equivalent  of 
nectarines.  A  handler  would  have  to 
ship  at  least  555.556  containers  or 
container  equivalents  of  nectarines  to 
have  annual  receipts  of  $5,000,000. 
Based  on  shipment  data  maintained  by 
the  committee's  staff,  it  is  estimated  that 
small  handlers  of  nectarines  represent 
approximately  94  percent  of  the 
handlers  within  the  industry. 

In  the  2001  season,  the  average 
producer  price  received  was  $5.50  per 
container  or  container  equivalent  of 
nectarines.  A  producer  would  have  to 
produce  at  least  136,364  containen  or 
container  equivalents  of  nectarines. to 
have  annual  receipts  of  $750,000.  Based 
on  data  maintained  by  the  committee's 
staff,  it  is  estimated  that  small  producen 
represent  approximately  78  percent  of 
the  nectarine  producers  within  the 

industry. 
This  rule  decreases  the  assessment 

rate  established  for  the  committee  and 

collected  from  handlers  for  the  2002-03 


and  subsequent  fiscal  periods  friim 
$0.20  to  $0.19  per  25-pound  container 
or  container  equivalent  of  nectarines. 
The  committee  unanimously 
recommended  2002-03  expenditures  of 
$4,671,342  and  an  assessment  rate  of 
$0.19  per  25-pound  container  or 
container  equivalent  of  nectarines.  The 
recommended  assessment  rate  is  .$0.01 
lower  than  the  current  rate.  The 
quantity  of  assessable  nectarines  for  the 
2002-03  fiscal  year  is  estimated  at 
23,248.000  25-pound  containers  or 
container  equivalents.  Thus,  the  $0.19 
rate  should  provide  $4,417,120  in 
assessment  income.  Income  derived 
bt)m  handler  assessments,  along  with 
other  income  and  funds  from  the 
committee's  authorized  reserve  would 
be  adequate  to  cover  budgeted  expenses. 

The  major  expenditures 
recommended  by  the  committee  for  the 
2002-03  year  include  $505,000  for 
salaries  and  benefits.  $309,039  for 
general  expenses.  $1,050,000  for 
inspection.  $138,018  for  research,  and 
$2,574,160  for  domestic  and 
international  promotion. 

Budgeted  expenses  for  these  items  in 
2001-02  were  $423,176  for  salaries  and 
benefits.  $157,821  for  general  expenses. 
$1,000.00  for  inspection.  $169,393  for 
research.  $2,429,000  for  domestic  and 
international  promotion. 

'The  decrease  was  recommended 
because  the  crop  is  expected  to  be  larger 
than  estimated  earlier  in  the  year.  The 
crop  estimate  in  early  spring  was  22 
million  containers  or  container 
equivalents  of  nectarines.  The  crop  is 
now  estimated  to  be  more  than  23 
million  containers  or  container 
equivalents.  The  committee  reviewed 
and  unanimously  recommended  2002- 
03  expenditures  of  $4,671,342. 

Prior  to  arriving  at  this  budget,  the 
committee  considered  information  and 
recommendations  bom  various  sources, 
including,  but  not  limited  to:  the 
Management  Services  Committee,  the 
Research  Subcommittee,  the 
International  Programs  Subcommittee, 
the  Grade  and  Size  Subcommittee,  the 
Domestic  Promotion  Subcommittee,  and 
the  Grower  Relations  Subconunittee. 
The  assessment  rate  of  $0.19  per  25- 
pound  container  or  container  equivalent 
is  expected  to  result  in  an  operating 
reserve  of  $350,000.  which  is  less  than 
the  committee  generally  recommends, 
but  considered  adequate  to  meet  the 
committee's  financial  needs  in  the  early 
part  of  the  2003  season. 

A  review  of  historical  and  preliminary 
information  pertaining  to  the  upcoming 
fiscal  period  indicates  that  the  grower 
price  ror  the  2002-03  season  could 
range  between  $5.50  and  $6.00  per  25- 
pound  container  or  container  equivalent 
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of  nectarines.  Therefore,  the  estimated 
assessment  revenue  for  the  2002-03 
fiscal  period  as  a  percentage  of  total 
grower  revenue  could  range  between 
3.17  and  3.45  percent. 

This  action  decreases  the  assessment 
obligation  imposed  on  handlers. 
Assessments  are  applied  uniformly  on 
all  handlers,  and  some  of  the  costs  may 
be  passed  on  to  producers.  However, 
decreasing  the  assessment  rate  reduces 
the  burden  on  handlers,  and  may  reduce 
.  the  burden  on  producers.  In  addition, 
the  committee's  meeting  was  widely 
publicized  throughout  the  California 
nectarine  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  committee 
deliberations  on  all  issues.  Like  all 
committee  meetings,  the  May  1.  2002. 
meeting  was  a  public  meetii^  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  handlers.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule.  A  small  business 
guide  on  complying  with  fruit, 
vegetable,  and  specialty  crop  marketing 
agreements  and  orders  may  be  viewed 
at:  http://www.amsMsda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INTORMAHON 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  assessment  rate  is 
lower  than  the  assessment  rate  currently 
in  effect;  (2)  the  committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 


which  are  incurred  on  a  continuous 
basis;  (3)  the  2002-03  fiscal  period 
began  on  Maich  1,  2002,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  nectarines  handled 
during  such  fiscal  period;  (4)  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
committee  at  public  meetings  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (5)  this  interim 
final  rule  provides  a  60-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  916 

Nectarines,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  916  is  amended  as 
follows: 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  916  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  916.234  is  revised  to  read 
as  follows: 


1916.234 

On  and  after  March  1,  2002,  an 
assessment  rate  of  $0.19  per  25-pound 
container  or  container  equivalent  of 
nectarines  is  established  for  California 
nectarines. 

Dated:  June  20,  2002. 
A.).  Yates, 

Administrator,  Agricultura]  Marketing 
Service. 

[FR  Doc.  02-15962  Filed  6-24-02;  8:45  am] 
■aUNO  coot  3410-02-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart4  ^   . 

RIN3036-AB60 

Profile  Document*  for  Commodity 
Pools;  Corrttction 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  that 
were  published  in  the  Federal  Register 
of  October  2.  2000  (65  FR  58648).  The 
regulations  related  to  accommodating 
National  Futiu«s  Association's  ("NFA") 
Rule  2-35(d)  regarding  profile 


documents  for  commodity  pools  and. 
establishing  procedures  for  the  use, 
amendment  and  filing  of  profile 
documents  that  are  parallel  to  those 
applicable  to  disclosure  documents. 
DATES:  Effective  July  25,  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
Eileen  R.  Chotiner.  Futures  Trading 
Specialist,  (202)  418-5467.  electronic 
mail:  "echotinerdcftc.gov."  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission.  1155  21st 
Street,  NW.,  Washington.  DC  20581. 
SUPPLEMENTARY  MFORMATKM: 
Commission  regulation  4.26(b),  which 
was  adopted  in  1995,'  required  a 
commodity  pool  operator  ("CPO")  to 
attach  the  most  current  account 
statement  and  annual  report  for  the  pool 
to  the  disclosure  document  used  to 
solicit  prospective  participants.  As  an 
alternative  to  attaching  the  account 
statement,  the  COP  was  permitted  to 
provide  information  concerning  the 
performance  of  the  pool  that  was 
current  within  60  days  of  the  date  the 
disclosure  document  was  distributed. 

In  July  2000,  the  Commission 
proposed  changes  to  its  rules  to  permit 
CPOs  to  use  a  summary  or  "profile" 
comment  prior  to  delivery  of  the  pool's 
disclosure  document,  in  accordance 
with  rules  proposed  by  NFA.^  The  sole 
change  the  Commission  proposed  to 
Rule  4.26  was  to  extend  to  profile 
documents  the  provision  requiring 
correction  of  a  materially  inaccurate  or 
incomplete  disclosure  document.  The 
Commission  received  only  one 
comment  letter  on  the  proposed 
changes,  which  supported  the 
amendments.  The  comment  letter  did 
not  address  the  proposed  change  to  Rule 
4.26. 

The  commission  adopted  final  rules 
that  were  essentially  the  same  as  those 
proposed.^  Subsequent  to  publication  of 
these  rules,  it  has  come  to  the 
Commission's  attention  that  the  revised 
text  was  inadvertently  substituted  for 
section  4.26(b)  rather  than  4.26(c). 
Today's  amendment  restores  the  text  of 
4.26(b),  which  requires  that  the  most 
recent  accoimt  statement  and  annual 
report  be  attached  to  commodity  pool 
disclosure  documents,  and  deletes  the 
text  of  4.26(c)  that  was  intended  to  be 
replaced. 

Section  553(b)  of  the  Administrative 
Procedure  Act  ("APA").  5  U.S.C.  553(b), 
generally  requires  that  notice  of 
proposed  rulemaking  be  published  in 
the  Federal  Register  and  that  an 
opportunity  for  public  comment  be 


>  46  FR  38146  at  38189  ()uly  25.  1995). 
2  65  FR  46122  (July  27,  2000). 
^  65  FR  58648  (October  2.  2000). 
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provided  when  an  agency  promulgates 
new  rules.  APA  §  553{b)(B)  provides  an 
exception  to  this  requirement  "when  the 
agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefore  in  the 
rules  issued)  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  Commission  staff  have  been 
advised  by  National  Futures 
Association,  the  designated  self- 
regulatory  association  ("DSRO")  for 
CPOs.  that  despite  the  inadvertent 
amendment  of  Rule  4.26(b).  CPOs  have 
been  following  the  rule  as  though  the 
requirement  for  the  most  current 
account  statement  and  annual  report 
had  not  been  eliminated.  Thus,  the 
Commission  has  determined  that 
publication  of  this  correction  for 
comment  is  unnecessary  because  CPOs, 
the  entities  subject  to  the  rule,  have 
been  operating  as  though  the  rule  had 
been  in  effect. 

ReUtMl  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA").  5  U.S.C.  601-611  (1994). 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  The  Commission 
has  previously  established  certain 
definitions  of  "small  entities"  to  be  used 
by  the  Commission  in  evaluating  the 
impact  of  its  rules  on  such  entities  in 
accordance  with  the  RFA.*  The 
Commission  previously  has  determined 
that  registered  CPOs  are  not  small 
entities  for  the  purpose  of  the  RFA.* 
Therefore,  the  Chairman,  on  behalf  of 
the  Commission,  hereby  certifies, 
pursuant  to  5  U.S.C.  605(b),  that  the 
action  taken  herein  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements. 
Filing  requirements  regarding  the 
disclosure  document  and  information 
that  must  be  distributed  with  it  are 
included  in  section  4.21  and  4.22. 
which  are  part  of  an  approved 
paperwork  collection  (OMB  Control  No. 
3038-0005). 

C.  Cost-Benefit  Analysis 

Section  15  of  the  Commodity 
Exchange  Act.  as  amended  by  section 
119  ofme  CFMA.  requires  the 
Commission,  before  promulgating  a  new 
regulation  under  the  Act.  to  consider  the 
costs  and  benefits  of  the  Commission's 


action.  Section  15  further  specifies  that 
costs  and  benefits  shall  be  evaluated  in 
light  of  five  broad  areas  of  market  and 
public  concern:  (1)  Protection  of  market 
participants  and  the  public:  (2) 
efficiency,  competitiveness,  and 
financisd  integrity  of  futures  markets;  (3) 
price  discovery;  (4)  soimd  risk 
management  practices:  and  (5)  other 
public  interest  considerations.  The 
Commission  may.  in  its  discretion,  give 
greater  weight  to  any  one  of  the  five 
enumerated  areas  of  concern  and  may, 
in  its  discretion,  determine  that, 
notwithstanding  its  costs,  a  particular 
regulation  was  necessary  or  appropriate 
to  protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  the 
Act. 

The  main  area  of  concern  relevant  to 
this  rulemaking  is  the  first  set  forth  in 
the  Act,  "protection  of  market 
participants  and  the  public."  The  other 
factors  are  inapplicable  to  this  rule.  The 
Commission  concludes  that  the  benefit 
to  the  public  of  receiving  the  financial 
information  specified  above  outweighs 
the  costs  of  providing  the  information. 

Liat  of  Sublecta  in  17  CFR  Part  4 

Brokers.  Commodity  futures 
Commodity  pool  operators.  Commodity 
trading  advisors. 

Accordingly.  17  CFR  part  4  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  4-COMMOOfTY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2, 4, 6b,  6c.  6l.  Bin, 
6n.6o.  12a.  and  23. 

2.  Section  4.26  is  amended  by 
removing  paragraph  (c),  redesignating 
paragraph  (b)  as  paragraph  (c),  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

14.26    U— .amaodmentandflHnoot 
Otadoaure  Doeunwnt 


recent  performance  information 
contained  in  the  Disclosure  Document. 


Issued  in  Washington.  DC  on  June  19.  2002 
by  the  Commission. 
lean  A.  Webb. 

Secretary  of  the  Commission. 
(FR  Doc.  02-15994  Filed  6-24-02;  8:45  am) 
MJJNQ  COOl  SMI-OI-M 


«47  FR  tB61»-18621  (April  30. 1982). 
S47FR  18619-18620. 


(a)*   •  ' 

(b)  The  commodity  pool  operator 
must  attach  to  the  Disclosure  Document 
the  most  current  Accoimt  Statement  and 
Annual  Report  for  the  pool  required  to 
be  distributed  in  accordance  with  S  4.22: 
provided,  however,  that  in  lieu  of  the 
most  current  Accoimt  Statement  the 
commodity  pool  operator  may  provide 
performance  information  for  the  pool 
current  as  of  a  date  not  more  than  sixty 
days  prior  to  the  date  on  which  the 
Disclosure  Dociunent  is  distributed  and 
covering  the  period  since  the  most 


DEPARTMENT  OF  THE  TREASURY 
Customs  S«rvlo« 

19  CFR  PiMt  122 
[T.D.  02—33] 
RtN  151S-nAO06 

Pssssngsr  Nams  Rscord  InfomMtion 
Rsqulrsd  lor  Passsngsrs  on  Rights  In 
Forsign  Air  TransportsMon  to  or  From 
ttw  Unitsd  Statss 

agency:  Customs  Service.  Department 

of  the  Treasury. 

ACTKM:  Interim  rule;  solicitation  of 

comments. 


SUMMARY:  This  docviment  amends  the 
Customs  Regulations,  on  an  interim 
basis,  in  order  to  implement  a  provision 
of  the  Aviation  and  Transportation 
Security  Act  which  requires  that  air 
carriers  make  Passenger  Name  Record 
(PNR)  information  available  to  Customs 
upon  request.  The  availability  of  PNR 
.information  to  Customs  is  necessary  for 
purposes  of  ensuring  aviation  safety  and 
protecting  national  security. 

Underme  interim  rule,  each  air 
carrier  must  provide  Customs  with 
electronic  access  to  requested  PNR 
information  contained  in  the  carrier's 
automated  reservation  system  and/or 
departure  control  system  that  sets  forth 
the  identity  and  travel  plans  of  any 
passengerls)  on  flights  in  foreign  air 
transportation  either  to  or  from  the 
United  States.  In  order  to  readily 
provide  Customs  with  such  access  to 
requested  PNR  data,  each  air  carrier 
must  ensure  that  its  electronic 
reservation/departure  control  systems 
correctly  interface  with  the  U.S. 
Customs  Data  Center.  Customs 
Headquarters.  Any  air  carrier  which  has 
not  yet  taken  steps  to  properly  interface 
its  automated  PNR  database  with  the 
Customs  Data  Center  must  do  so  within 
30  days  from  the  date  that  Customs 
contacts  the  carrier  and  requests  that  the 
carrier  effect  such  an  interface. 
However,  the  Assistant  Commissioner. 
Office  of  Field  Operations  (OFO).  may 
allow  an  air  carrier  an  additional 
extension  of  this  period  for  good  cause 
shown. 
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DATES:  Interim  rule  is  effective  June  25, 
2002.  Comments  must  be  received  on  or 
before  August  26.  2002. 

ADDRESSES:  Written  comments  are  to  be 
addressed  to  the  U.S.  Customs.  Service, 
Office  of  Regulations  &  Rulings, 
Attention:  Regulations  Branch.  1300 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20229.  Submitted  comments  may  be 
inspected  at  U.S.  Customs  Service,  799 
9th Street,  NW.,  Washington,  DC  during 
regular  business  hours.  Arrangements  to 
inspect  submitted  comments  should  be 
made  in  advance  by  calling  Mr.  Joseph 
Clark  at  (202)  572-8768. 

FOR  FURTHER  INFORMATION  CONTACT: 
Liliana  Quintero,  Office  of  Field 
Operations.  202-927-2531. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  19,  2001,  the  President 
signed  into  law  the  Aviation  and 
Transportation  Security  Act  (Act). 
Public  Law  107-71.  Section  115  of  that 
law  amended  49  U.S.C.  44909,  to  add  a 
new  paragraph  (c)  in  order  to  provide, 
in  part,  that,  not  later  than  60  days  after 
the  date  of  enactment  of  the  Act,  each 
air  carrier,  foreign  and  domestic, 
operating  a  passenger  flight  in  foreign 
air  transportation  to  the  United  States 
must  electronically  transmit  to  Customs, 
in  advance  of  the  arrival  of  the  flight,  a 
related  passenger  manifest  and  a  crew 
manifest  containing  certain  required 
information  pertaining  to  the  passengers 
and  crew  on  the  flight  (49  U.S.C. 
44909(c)(1).  (c)(2)  and  (c)(4)). 
Furthermore,  pursuant  to  49  U.S.C. 
44909(c)(3),  these  carriers  are  also 
required  to  make  Passenger  Name 
Record  information  available  to 
Customs  upon  request.  The  availability 
of  PNR  information  to  Customs  is 
necessary  for  purposes  of  ensuring 
aviation  safety  and  protecting  national 
security. 

By  a  document  published  in  the 
Federal  Register  (66  FR  67482)  on 
December  31,  2001,  as  T.D.  02-01, 
Customs  issued  an  interim  rule  that 
added  a  new  §  122.49a  to  the  Customs 
Regulations  (19  CFR  122.49a)  in  order  to 
implement  the  requirement  in  49  U.S.C. 
44909(c)(1).  (c)(2)  and  (c)(4)  for  the 
electronic  presentation  to  Customs  of  a 
passenger  manifest  and  a  crew  manifest 
in  advance  of  the  arrival  of  each 
passenger  flight  in  foreign  air 
transportation  to  the  United  States.  In 
particular,  §  122.49a  requires  air 
carriers,  for  each  flight  subject  to  the 
statute,  to  transmit  to  Customs,  by 
means  of  an  electronic  data  interchange 
system  approved  by  Customs,  a 
passenger  manifest  and,  by  way  of  a 


separate  transmission  using  the  same 
system,  a  crew  manifest. 

In  T.D.  02-01,  (66  FR  at  67483), 
Customs  stated  that  the  requirement  in 
49  U.S.C.  44909(c)(3)  that  air  carriers 
make  Passenger  Name  Record 
information  available  to  Customs  upon 
request  would  be  the  subject  of  a 
separate  document  published  in  the 
Federal  Register. 

Accordingly,  Customs  is  now  issuing 
an  interim  rule  that  adds  a  new 
§  122.49b  to  the  Customs  Regulations 
(19  CFR  122.49b)  in  order  to  implement 
49  U.S.C.  44909(c)(3). 

Unlike  49  U.S.C.  44909(c)(1),  (c)(2) 
and  (c)(4),  where  the  requirement  that 
air  carriers  transmit  passenger  and  crew 
manifests  to  Customs  is  expressly 
limited  to  those  passenger  flights  in 
foreign  air  transportation  that  are 
destined  for  the  United  States,  section 
44909(c)(3)  has  no  such  limitation  in 
requiring  air  carriers  to  make  Passenger 
Name  Record  (PNR)  information 
available  to  Customs  upon  request. 
Rather,  if  an  air  carrier,  foreign  or 
domestic,  is  engaged  in  foreign  air 
transportation  to  the  United  States, 
section  44909(c)(3)  authorizes  Customs 
to  request  access  to  PNR  information. 
Accordingly,  this  section  applies  to  PNR 
information  for  inboimd  or  outboimd 
flights  in  foreign  air  transportation. 

Thus,  under  §  122.49b,  each  air  carrier 
must,  upon  request,  provide  Customs 
with  electronic  access  to  Passenger 
Name  Record  information  that  is 
contained  in  the  carrier's  automated 
reservation/departure  control  systems  in 
connection  with  passenger  flights  in 
foreign  air  transportation  either  to  or 
from  the  United  States,  including  flights 
to  the  United  States  where  the 
passengers  have  already  been  pre- 
inspected  or  pre-cleared  at  the  foreign 
location  for  admission  to  the  U.S.  In 
order  to  readily  provide  Customs  with 
such  access  to  requested  PNR  data,  each 
air  carrier  must  ensiu«  that  its  electronic 
reservation/departure  control  systems 
correctly  interface  with  the  U.S. 
Customs  Data  Center,  Customs 
Headquarters. 

Passenger  Name  Record  (PNR) 
Information  Defined 

Passenger  Name  Record  information 
that  air  carriers  would  need  to  make 
available  to  Customs  upon  request 
under  section  44909(c)(3)  and  §  122.49b 
refers  to  reservation  information 
contained  in  an  air  carrier's  electronic 
reservation  system  and/or  departure 
control  system  that  sets  forth  the   . 
identity  and  travel  plans  of  each 
passenger  or  group  of  passengers 
included  under  the  same  reservation 
record  number  with  respect  to  any 


passenger  flight  in  foreign  air 
transportation  to  or  from  the  United 
States. 

PNR  Data  Elements  That  Customs  May 
Request 

The  air  carrier,  upon  request,  must 
electronically  provide  Customs  with 
access  to  any  and  all  PNR  data  elements 
concerning  the  identity  and  travel  plans 
of  a  passenger  for  any  flight  in  foreign 
air  transportation  to  or  firom  the  United 
States,  to  the  extent  that  the  carrier  in 
fact  possesses  the  requested  data 
elements  in  its  reservation  system  and/ 
or  departure  control  system.  The 
following  list  of  PNR  data  elements  is 
intended  merely  to  be  illustrative  of 
those  data  elements  to  which  Customs 
may  request  access  in  relation  to  a 
passenger: 

(1)  Last  name;  first  name;  date  of 
birth;  address(es);  and  phone  number(s); 

(2)  Passenger  name  record  locator 
(reservation)  number: 

(3)  Reservation  date  (or  dates,  if 
multiple  reservations  made],  or  if  no 
advance  reservation  made  ("go  show"); 

(4)  Travel  agency/agent,  if  applicable; 

(5)  Ticket  information; 

(6)  Form  of  payment  for  ticket; 

(7)  Itinerary  imormation; 

(8)  Carrier  information  for  the  flight, 
including  but  not  limited  to:  carrier 
information  for  each  segment  of  the 
flight  if  not  continuous;  the  flight 
numbers);  and  date(s)  of  intended 
travel; 

(9)  Seating;  and 

(10)  PNR  history. 

It  is  emphasized  that  there  is  no 
requirement  that  an  air  carrier  collect 
any  other  Passenger  Name  Record 
information  than  the  particular  PNR 
data  that  the  carrier  already  collects  on 
its  own  and  maintains  in  its  electronic 
reservation/departure  control  systems. 
Generally  speaking,  the  PNR 
information  contained  in  an  air  carrier's 
automated  PNR  database  may  consist  of 
as  few  as  5  data  elements  or  in  excess 
of  50  data  elements,  depending  upon 
the  particular  record  and  carrier. 

Carriers'  Electronic  Systems  Must 
Correctly  Interface  With  the  Customs 
Data  Center  To  Provide  Customs  With 
Access  to  Requested  PNR  Data 

As  previously  indicated,  in  furnishing 
Customs  with  electronic  access  to 
requested  Passenger  Name  Record  data, 
the  air  carrier's  electronic  reservation/ 
departure  control  systems  must 
correctiy  interface  with  the  U.S. 
Customs  Data  Center,  Customs 
Headquarters.  To  fully  and  effectively 
accomplish  this  interface  between  the 
air  carrier's  electronic  reservation/ 
departure  control  systems  and  the 
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Customs  Data  Center,  the  carrier  must 
do  the  following: 

(1)  Provide  Customs  with  an 
electronic  connection  to  its  reservation 
system  and/or  departure  control  system. 
(This  connection  can  be  provided 
directly  to  the  Customs  Data  Center. 
Customs  Headquarters,  or  through  a 
third  party  vendor  that  has  such  a 
connection  to  Customs.); 

(2)  Provide  the  Customs  Data  Center 
with  the  necessary  airline  reservation/ 
departure  control  systems'  commands 
that  will  enable  Customs  to: 

(a)  Connect  to  the  carrier's 
reservation/departuie  control  systems; 

(b)  Obtain  the  carrier's  schedules  of 

flights: 

(c)  Obtain  the  carrier's  passenger 
fli^t  lists;  and 

(d)  Obtain  data  for  all  passengws 
listed  for  a  specific  fliRht;  and 

(3)  Provide  technical  assistance  to 
Customs  as  required  for  the  continued 
full  and  effective  interface  of  the 
carrier's  electronic  reservation/ 
departure  control  systems  with  the 
Customs  Data  Center,  in  order  to  ensure 
the  proper  response  from  the  carrier's 
systems  to  requests  for  data  that  are 
made  by  Customs. 

Customs  is  aware  that  a  number  of  air 
carriers  have  not  yet  taken  steps  to 
properly  connect  their  automated 
reservation/departure  control  systems 
with  the  Customs  Data  Center. 
Consequently,  any  air  carrier  that  has 
not  yet  done  so  must  fully  and 
effectively  interface  its  automated  PNR 
database  with  the  Customs  Data  Center, 
as  described,  within  30  days  from  the 
date  that  Customs  contacts  the  carrier 
and  requests  that  the  carrier  effect  such 
an  interface.  However,  an  air  carrier 
may  apply  in  writing  to  the  Assistant 
Commissioner,  Office  of  Field 
Operations  (OFO).  for  an  additional 
extension  of  the  period  in  which  to 
properly  interface  its  electronic 
reservation/departure  control  systems 
with  the  Customs  Data  Center. 
Following  receipt  of  the  application,  the 
Assistant  Commissioner,  OFO.  may,  in 
writing,  allow  the  carrier  an  extension 
of  this  period  for  good  cause  shown. 
The  Assistant  Commissioner's  decision 
as  to  whether  and/or  to  what  extent  to 
grant  such  an  extension  is  final. 

Sharing  of  PNR  Information  With  Other 
Federal  Agencies 

Passenger  Name  Record  information 
under  49  U.S.C.  44909(c)(3)  that  is  made 
available  to  Customs  electronically  may, 
upon  request,  be  shared  with  other 
Federal  agencies  for  the  purpose  of 
protecting  national  security  (49  U.S.C. 
44909(c)(5])  or  as  otherwise  authorized 
by  law. 


Technical  Amendment  of 
§  122.49a(cH2) 

Under  §  122.49a(c)(2),  Customs 
Regulations  (19  CFR  122.49a(c)(2)),  in 
pertinent  part,  each  air  carrier  must 
electronically  transmit  to  Customs  the 
United  States  visa  number  for  each 
applicable  passenger  and  crew  member 
on  a  passenger  flight  covered  by 
§  122.49a(a).  Under  §  122.49a(c)(3),  this 
information  is  to  be  obtained  by 
electronically  transmitting  to  Customs 
the  U.S.  non-immigrant  visa  travel 
document.  This  transmission  is  in  fact 
accomplished  through  the  use  of  an 
electronic  machine  reader  that  scans  the 
travel  document  and  transmits  the 
information  on  it  to  Customs. 

However,  it  has  been  determined  that 
the  visa  number  is  not  located  in  the 
machine-readable  zone  of  the  U.S.- 
issued  non-immigrant  visa  travel 
document,  and  thus  the  visa  number  on 
this  document  cannot  be  transmitted  to 
Customs  with  the  use  of  a  machine 
reader.  By  contrast,  the  travel  document 
numbm  for  the  U.S.-issued  visa  is 
located  in  the  machine-readable  zone  of 
that  document,  and.  as  such,  this 
number  can  be  transmitted  to  Customs 
under  the  existing  system. 

Hence.  §  122.49a(c)(2)  is  changed  by 
deleting  the  requirament  for  the  U.S. 
visa  niunber.  and  instead  requiring  that 
the  carrier  electronically  transmit  to 
Customs  the  travel  document  number 
for  the  U.S.-issued  visa,  that  is  located 
in  the  machine-readable  zone  of  that 
docum«Dt. 


Before  adopting  this  interim  ■ 
regulation  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
that  are  timely  submitted  to  Customs. 
Customs  specifically  requests  comments 
on  the  clarity  of  this  interim  rule  and 
how  it  may  be  made  easier  to 
understand.  Comments  submitted  will 
be  available  for  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  §  1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  at  the 
U.S.  Customs  Service,  799  9th  Street,      ^ 
NW.,  Washington,  DC  during  regular 
business  hours.  Arrangements  to  inspect 
submitted  comments  should  be  made  in 
advance  by  calling  Mr.  Joseph  Clark  at 
(202) 572-8768. 

Administrative  Procedure  Act, 
Executive  Order  12666  and  the 
Regulatory  FlexiUlity  Act 

This  interim  regulation  has  been 
determined  to  be  urgently  needed  for 
purposes  of  ensuring  aviation  safety  and 


protecting  national  security.  For  these 
reasons,  Customs  finds  that  good  cause 
exists  for  dispensing  with  the  notice  and 
public  comment  procedures  of  the 
Administrative  Procediue  Act  (5  U.S.C. 
553)  as  being  contrary  to  the  public 
interest  punuant  to  5  U.S.C.  553(b)(B). 
For  the  same  reasons,  pursuant  to  5 
U.S.C.  553(d)(3),  a  delayed  effective  date 
is  not  required.  Because  this  document 
is  not  subject  to  the  requirements  of  5 
U.S.C.  553,  as  noted,  it  is  not  subject  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Nor  does  this  interim  regulation  resiilt 
in  a  "siffuficant  regulatory  action" 
under  E.0. 12866. 

List  of  Subtecte  in  16  CFR  Fait  122 

Air  carriers,  Aircraft.  Airports.  Air 
transportation.  Customs  duties  and 
inspection,  Entry  procedure,  Reporting 
and  recordkeeping  requirements. 
Security  measxues. 

Amendawnta  to  tte  Regulatioiis 

Part  122,  Customs  Regulations  (19 
CFR  part  122),  is  amended  as  set  forth 
below. 

PART  12»-AIR  COMMERCE 
REGULATIONS 

1.  The  gennal  authority  citation  for 
part  122  and  the  specific  sectional 
authority  citation  for  %  122.49a  continue 
to  read,  and  a  new  specific  sectional 
authority  citation  is  added  to  read,  as 
follows: 

Authority:  5  U.S.C.  301: 19  U.S.C.  58b.  66, 
1433, 1436, 1448, 1459, 1590. 1594. 1623, 
1624. 1644. 1644a. 

$  122.49a  also  issued  under  19  U.S.C.  1431 
and  49  U.S.C.  44909(c). 

§  122.49b  also  issued  under  49  U.S.C. 
44909(c)(3). 

f122.46a    [Amended] 

2.  In  §  122.49a(c)(2),  remove  the 
words  "and  the  United  States  visa 
number"  and  add,  in  their  place,  the 
words  "and  the  United  States  visa  travel 
document  number  (located  in  the 
machine-readable  zone  of  the  visa 
document)". 

3.  Subpart  E  of  part  122  is  amended 
by  adding  a  new  §  122.49b  to  read  as 

'  follows: 


1122.46b 


(PNR) 


(a)  General  requirement.  Each  air 
carrier,  foreign  and  domestic,  operating 
a  passenger  flight  in  foreign  air 
transportation  to  or  from  the  United 
States,  including  flights  to  the  United 
States  where  the  passengers  have 
already  been  pre-inspected  or  pre- 
cleared  at  the  foreign  location  for 
admission  to  the  U.S..  must,  upon 
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request,  provide  Customs  with 
electronic  access  to  certain  Passenger 
Name  Record  (PNR)  information,  as 
defined  and  described  in  paragraph  (b) 
of  this  section.  In  order  to  readily 
provide  Customs  with  such  access  to 
requested  PNR  information,  each  air 
carrier  must  ensure  that  its  electronic 
reservation/departvire  control  systems 
correctly  interface  with  the  U.S. 
Customs  Data  Center,  Customs 
Headquarters,  as  prescribed  in 
paragraph  (c)(1)  of  this  section. 

(b)  PNR  information  defined;  PNR 
information  that  Customs  may  request. 

(1)  PNR  information  defined. 
Passenger  Name  Record  (PNR) 
information  refers  to  reservation 
information  contained  in  an  air  carrier's 
electronic  reservation  system  and/or 
departiue  control  system  that  sets  forth 
the  identity  and  travel  plans  of  each 
passenger  or  group  of  passengers 
included  under  the  same  reservation 
record  with  respect  to  any  flight  covered 
by  paragraph  (a)  of  this  section. 

(2)  PNR  data  that  Customs  may 
request.  The  air  carrier,  upon  request, 
must  provide  Customs  with  electronic 
access  to  any  and  all  PNR  data  elements 
relating  to  the  identity  and  travel  plans 
of  a  passenger  concerning  any  fli^t 
under  paragraph  (a)  of  this  section,  to 
the  extent  ^at  the  carrier  in  fact 
possesses  the  requested  data  elements  in 
its  reservation  system  and/or  departure 
control  system.  There  is  no  requirement 
that  the  carrier  collect  any  PNR 
information  under  this  paragraph,  that^ 
the  carrier  does  not  otherwise  collect  on 
its  own  and  maintain  in  its  electronic 
reservation/departure  control  systems. 

(c)  Required  carrier  system  interface 
with  Customs  Data  Center  to  facilitate 
Customs  retrieval  of  requested  PNR 
data.  (1)  Carrier  requirements  for 
interface  with  Customs.  Within  the  time 
specified  in  paragraph  (c)(2)  of  this 
section,  each  air  carrier  must  fully  and 
effectively  interface  its  electronic 
reservation/departure  control  systems 
with  the  U.S.  Customs  Data  Center, 
Customs  Headquarters,  in  order  to 
facilitate  Customs  ability  to  retrieve 
needed  Passenger  Name  Record  data 
from  these  electronic  systems.  To  effect 
this  interface  between  the  air  carrier's 
electronic  reservation/departure  control 
systems  and  the  Customs  Data  Center, 
the  carrier  must: 

(i)  Provide  Customs  with  an  electronic 
connection  to  its  reservation  system 
and/or  departure  control  system.  (This 
connection  can  be  provided  direcUy  to 
the  Customs  Data  Center,  Customs 
Headquarters,  or  through  a  third  party 
vendor  that  has  such  a  connection  to 
Customs.); 


(ii)  Provide  Customs  with  the 
necessary  airline  reservation/departure 
control  systems'  commands  that  will 
enable  Customs  to: 

(A)  Connect  to  the  carrier's 
reservation/departure  control  systems; 

(B)  Obtain  the  carrier's  schedules  of 
flights; 

(C)  Obtain  the  carrier's  passenger 
flight  lists;  and 

(D)  Obtain  data  for  all  passengers 
listed  for  a  specific  flight;  and 

(iii)  Proviae  technical  assistance  to 
Customs  as  required  for  the  continued 
full  and  effective  interface  of  the 
carrier's  electronic  reservation/ 
departure  control  systems  with  the 
Customs  Data  Center,  in  order  to  ensure 
the  proper  response  from  the  carrier's 
systems  to  requests  for  data  that  are 
made  by  Customs. 

(2)  Time  within  which  carrier  must 
interface  with  Customs  Data  Center  to 
facilitate  Customs  access  to  requested 
PNR  data.  Any  air  carrier  which  has  not 
taken  steps  to  fully  and  effectively 
interface  its  electronic  reservation/ 
departure  control  systems  with  the 
Customs  Data  Center  must  do  so,  as 
prescribed  in  paragraphs  (c)(l)(i)- 
(c)(l)(iii)  of  this  section,  within  30  days 
from  the  date  that  Customs  contacts  the 
carrier  and  requests  that  the  carrier 
effect  such  an  interface.  After  being 
contacted  by  Customs,  if  an  air  carrier 
determines  it  needs  more  than  30  days 
to  properly  interface  its  automated 
database  with  the  Customs  Data  Center, 
it  may  apply  in  writing  to  the  Assistant 
Commissioner,  Office  of  Field 
Operations  (OFO)  for  an  extension. 
Following  receipt  of  the  application,  the 
Assistant  Commissioner,  OFO,  may,  in 
writing,  allow  the  carrier  an  extension 
of  this  period  for  good  cause  shown. 
The  Assistant  Conunissioner's  decision 
as  to  whether  and/or  to  what  extent  to 
grant  such  an  extension  is  within  the 
sole  discretion  of  the  Assistant 
Commissioner  and  is  final. 

(d)  Sharing  of  PNR  information  with 
other  Federal  agencies.  Passenger  Name 
Record  information  as  described  in 
paragraph  (b)(2)  of  this  section  that  is 
made  available  to  Customs 
electronically  may,  upon  request,  be 
shared  with  other  Federal  agencies  for 
the  purpose  of  protecting  national 
security  (49  U.S.C.  44909(c)(5)). 
Customs  may  also  share  such  data  as 
otherwise  authorized  by  law. 

Robert  C.  Bonner, 

Commissioner  of  Customs. " 
Approved:  June  19,  2002. 
Timothy  E.  Skud. 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-15935  Filed  6-24-02;  8:45  am) 
BlUJNa  CODE  4S2»-02-P 


RAILROAD  RETIREMENT  BOARD 
20  CFR  Part  217 

RIN  3220-AB46 

Application  for  Annuity  or  Lump  Sum 

agency:  Raifroad  Retirement  Board. 
action:  Final  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  amends  its  regulations  to 
permit  a  spouse  application,  when  filed 
simultaneously  with  the  employee's 
application  for  a  disability  annuity,  to 
be  filed  more  than  three  months  in 
advance  of  the  earliest  annuity 
beginning  date.  These  changes  bring 
§§  217.9  and  217.30  into  agreement  with 
the  distinction  already  found  in  §  218.7. 

DATES:  Effective  June  25.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marguerite  P.  Dadabo.  Assistant  General 
Counsel.  Railroad  Retirement  Board 
(312)  751-4945.  TTD  (312)  751-4701. 

SUPPLEMENTARY  INFORMATION:  Section 
217.9  of  the  regulations  of  the  Board 
provides  for  the  effective  period  of  an 
application.  This  rule  amends  §  217.9(b) 
to  permit  a  spouse  application,  when 
filed  simultaneously  with  the 
employee's  application  for  a  disability 
annuity,  to  be  filed  more  than  three 
months  in  advance  of  the  earliest 
annuity  beginning  date.  This  rule  also 
makes  a  conforming  amendment  to 
§  217.30  concerning  the  reasons  for 
denial  of  an  application,  and  provides 
greater  clarity  for  such  denials. 

The  Board  published  the  proposed 
rule  on  November  29.  2001  (66  FR 
59548).  and  invited  comments  by 
January  28.  2002.  No  comments  were 
received.  Accordingly,  the  proposed 
rule  has  been  redrafted  as  a  final  rule 
without  change. 

The  Board,  with  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  Therefore,  no 
regulatory  analysis  is  required. 
Information  collections  associated  with 
§  217.9  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  3220-0002. 

List  of  Subjects  in  20  CFR  Part  217 

Claims.  Railroad  retirement, 
Reporting  and  record  keeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Raifroad  Retirement 
Board  amends  tiUe  20,  chapter  II,  part 
217  of  the  Code  of  Federal  Regulations 
as  follows: 
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PART  217— APPLICATION  FOR 
ANNUITY  OR  LUMP  SUM 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231d  and  45  U.S.C. 
231f. 

2.  Section  217.9,  paragraph  (b)(1).  is 
amended  by  adding  directly  after  the 
words  "paragraph  (b)(2)",  the  words 
"and  paragraph  (b)(3)",  and  by  adding  a 
new  paragraph  (b)(3)  to  read  as  follows: 

f  217.9    Effective  period  of  application. 


(b)*  •  • 

(3)  Application  for  spouse  annuity 
filed  simultaneously  with  employee 
disability  annuity  application.  When  the 
qualifying  employee's  annuity 
application  effiective  period  is 
determined  by  the  preceding  paragraph 
(b)(2)  of  this  section,  a  spouse  who 
meets  all  eligibility  requirements  may 
file  an  annuity  application  on  the  same 
date  as  the  employee  claimant.  The 
spouse  application  will  be  treated  as 
though  it  were  filed  on  the  later  of  the 
actual  filing  date  or  the  employee's 
annuity  beginning  date. 


3.  Section  217.30  is  amended  by 
removing  paragraph  (b),  redesignating 
paragraph  (c)  as  paragraph  (b).  and  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlstrallon 

21  CFR  Part  173 

[DocHot  Na  8eF-0452] 

Secondary  Diraet  Food  AddMvM 
Parmltlad  for  DIract  Addition  to  Food 
for  Human  ConaumpHon;  Matarlala 
Uaad  aa  Fixing  Aganta  in  tha 
Immobilization  of  Enzyma  Praparationa 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 


1217.30 


for  denial  of  appNcallon. 


(c)  The  applicant  files  an  application 
more  than  three  months  before  the  date 
on  which  the  eligible  person's  benefit 
can  begin  except  if  the  application  is  for 
an  employee  disability  annuity  or  for  a 
spouse  annuity  filed  simultaneously 
with  the  employee's  disability  annuity 
application. 

Dated:  )une  18.  2002. 

By  Authority  of  the  Board. 
For  the  Board. 
Beatrice  Ezerakl. 
Secretary  to  the  Board. 
(FR  Doc.  02-15911  Filed  6-24-02:  8:45  am) 
iUJNO  COM  7MS-ei-P 


fi'The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  diimethylamine- 
epichlorohydrin  and  acrylamide-acrylic 
acid  resins,  individually  or  together,  as 
fixing  agents  for  the  immobinzation  of 
glucose  isomerase  enzyme  preparations. 
This  action  is  in  response  to  a  petition 
filed  by  Enzyme  Bio-Systems  Ltd. 
DATES:  This  rule  is  effective  June  25. 
2002.  Submit  written  objections  and 
requests  for  a  hearing  by  July  25.  2002. 
AOOflESSES:  Submit  written  objections 
and  requests  for  a  hearing  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061.  Rockville.  MD  20852. 
Submit  electronic  objections  to  http:// 
www.fda.gov/dockets/ecomments. 
FCm  FUflTHER  VIFOmiATION  COtfTACT: 
Rosalie  M.  Angeles.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206).  Food  and  Drug  Administration. 
5100  Paint  Branch  Pkwy..  College  Park. 
MD  20740.  202-418-3107. 
SUPPI-EMENTARY  INfORMATION: 

1.  Badcgroiind 

In  a  notice  published  in  the  Federal 
Register  of  November  17. 1989  (54  FR 
47828).  FDA  announced  that  a  food 
additive  petition  (FAP  9A4175)  had 
been  filed  by  Enzyme  Bio-Systems  Ltd., 
hitemational  Plaza,  Route  9W. 
Englewood  Cliffs,  NJ  07632.  The 
petition  proposed  to  amend  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  dimethylamine- 
epichlorohydrin  copolymer  (DEC)  and 
acrylamide-acrylic  acid  resin  (AAR)  as 
fixing  agents  for  immobilizing  glucose 
isomerase  enzyme. 

DEC  and  AARjvill  be  used, 
individually  or  together,  to  immobilize 
glucose  isomerase  enzymes  for  the 
purpose  of  converting  glucose  to  a 
mixture  of  glucose  and  fiructose  for  the 
production  of  high  fructose  com  syrup 
(HFCS).  The  glucose  isomerase 


immobilized  with  the  petitioned 
polymers  may  be  used  as  a  substitute  for 
one  or  more  of  the  immobilized  glucose 
isomerases  currently  in  use. 

In  its  evaluation  of  the  safety  of  the 
petitioned  substances,  FDA  has 
reviewed  the  safety  of  the  additives  and 
the  chemical  impurities  that  may  be 
present  in  them  resulting  from  the 
manufacturing  processes.  Although  the 
petitioned  polymers  have  not  been 
shown  to  cause  cancer,  they  may 
contain  minute  amounts  of  carcinogenic 
impurities  resulting  from  their 
manufacture.  DEC  may  contain  traces  of 
imreacted  epichlorohydrin  and  its 
degradation  product.  1.3-dichloro-2- 
propanol.  AAR  may  contain  minute 
amounts  of  the  unreacted  monomer, 
acrylamide.  These  chemical  impurities 
have  been  shown  to  cause  cancer  in  test 
animals.  Residual  amounts  of  reactants 
*and  their  impurities  commonly  are 
found  as  contaminants  of  chemical 
products,  including  food  additives. 

n.  Determinatioii  of  Safisty 

Under  the  general  safety  standard  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  348(c)(3)(A)).  a 
food  additive  cannot  be  approved  for  a 
particular  use  unless  a  fair  evaluation  of 
the  data  available  to  FDA  establishes 

that  the  additive  is  safe  for  that  use. 

FDA's  food  additive  regidations  (21  CFR 
170.3(i))  define  safe  as  a  "reasonable 
certainty  in  the  minds  of  competent 
scientists  that  the  substance  is  not 
harmful  under  the  intended  conditions 
of  use." 

The  food  additives  anticancer,  or 
Delaney,  clause  of  the  act  (21  U.S.C. 
348(c)(3)(A))  provides  that  no  food 
additive  shall  be  deemed  safe  if  it  is 
foimd  to  induce  cancer  when  ingested 
by  man  or  animal.  Importantly, 
however,  the  Delaney  clause  applies  to 
the  additive  itself  and  not  to  impurities 
in  the  additive.  That  is.  where  an  ' 
additive  itself  has  not  been  shown  to 
cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
evaluated  properly  under  the  general 
safety  standard  using  risk  assessment 
procedures  to  determine  whether  there 
is  reasonable  certainty  that  no  harm  will 
result  firom  the  intended  use  of  the 
additive  [Scott  v.  FDA,  728  F.2d  322 
(6di  Cir.  1984)). 

m.  SafiBty  of  the  Petitioned  Use  of  the 
Additives 

FDA  has  estimated  that  the  petitioned 
use  of  the  additives.  DEC  and  AAR.  will 
result  in  a  daily  intake  of  210 
micrograms  per  person  per  day  (^g/p/d) 
and  83  ug/p/d.  respectively  (Ref.  1). 

FDA  nas  evaluated  the  safety  of  DEC 
and  AAR  under  the  general  safety 
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standard  and  concludes  that  the 
estimated  dietary  exposure  to  the 
additives  resulting  from  the  petitioned 
uses  is  safe.  In  reaching  this  conclusion, 
FDA  reviewed  all  available  toxicological 
data  and  used  risk  assessment 
procedures  to  estimate  the  upper-bound 
limit  of  lifetime  human  risk  presented 
by  the  carcinogenic  impurities  that  may 
be  present  in  the  petitioned  additives. 
The  chemical  impurities  considered  are 
acrylamide  in  AAR  and  epichlorohydrin 
and  l,3-dichloro-2-propanol  in  DEC. 

The  risk  evaluation  of  the 
carcinogenic  impurities  has  two  aspects: 
(1)  Assessment  of  exposure  to  the 
impurities  from  the  petitioned  use  of  the 
additives;  and  (2)  extrapolation  of  the 
risk  observed  in  the  animal  bioassays  to 
the  conditions  of  exposure  to  humans. 

A.  Acrylamide 

FDA  has  estimated  the  upper-bound 
exposure  to  acrylamide  from  the 
petitioned  use  of  AAR  to  be  2 
nanograms  per  person  per  day  (ng/p/d), 
corresponding  to  a  dietary  concentration 
of  0.67  part-per-trillion  (pptr)  in  the 
daily  diet  (3  kg)  (Ref.  2).  This  estimate 
is  conservative,  as  it  does  not  account 
for  the  removal  of  impurities,  including 
acrylamide,  from  the  crude  HFCS 
during  the  purification  process,. 

1.  Acrylamide  as  a  Netirotoxin 

Acrylanude  is  a  recognized 
neurotoxin.  To  derive  the  safe  exposure 
level  to  acrylamide  as  a  neurotoxin,  the 
agency  used  a  study  by  J.  D.  Burek  et  al. 
(Ref.  3).  FDA.  using  an  uncertainty 
factor  of  1,000  (equivalent  to  a  safety 
factor),  determined  the  acceptable  daily 
intake  of  acrylamide  with  respect  to 
neurotoxicity  to  be  12  ^g/p/d  based  on 
the  neurotoxicity  evaluation  and 
absence  of  a  neurotoxic  effect  (Refs.  4 
and  5).  Therefore,  based  on  the  agency's 
estimate  that  the  exposure  to  acrylamide 
will  not  exceed  2  ng/p/d,  FDA 
concludes  that  the  exposure  to 
acrylamide  from  the  petitioned  use  of 
AAR  does  not  pose  a  neurotoxic  risk. 

2.  Acrylamide  as  a  Carcinogen 

To  estimate  the  upper-bound  limit  of 
lifetime  human  risk  from  exposure  to 
acrylamide  as  a  carcinogen  resulting 
from  the  petitioned  use  of  AAR,  the 
agency  used  published  data  from  a  long- 
term  rat  bioassay  on  acrylamide, 
conducted  by  Johnson  et  al.,  in  addition 
to  unpublished  data  from  this  bioassay 
in  the  agency's  files  (Refs.  6  and  7).  The 
authors  of  this  bioassay  reported  that 
acrylamide  administered  to  rats  via 
drinking  water  is  associated  with 
statistically  significant  increased 
incidences  of  th)nroid  follicular 
adenomas  and  testicular  mesotheliomas 


in  male  rats,  and  of  manunary  tumors 
(adenomas  or  adenocarcinomas, 
fibromas  or  fibroadenomas, 
adenocarcinomas  alone),  central 
nervous  system  timiors  (brain 
astrocytomas,  brain  or  spinal  cord  glial 
tumors),  and  uterine  tumors 
(adenocarcinomas)  in  female  rats. 

Based  on  the  agency's  estimate  that 
exposure  to  acrylamide  Mrill  not  exceed 
2  ng/p/d,  FDA  estimates  that  the  upper- 
bound  limit  of  lifetime  human  risk  from 
exposure  to  acrylamide  from  the 
petitioned  use  of  the  subject  additive  is 
2.2  X  10  »  or  22  in  1  billion  (Ref.  8). 
Considering  that  this  estimated  upper- 
bound  risk  is  based  on  very  conservative 
assumptions,  the  agency  believes  that 
the  probable  lifetime  human  risk  would 
be  significantly  less  than  the  estimated 
upper-bound  limit  of  lifetime  human 
risk.  Therefore,  the  agency  concludes 
that  there  is  reasonable  certainty  that  no 
harm  fron^  exposure  to  acrylamide 
would  result  from  the  petitioned  use  of 
AAR. 

B.  Epichlorohydrin 

FDA  has  estimated  the  exposure  to 
epichlorohydrin  from  the  petitioned  use 
of  DEC  to  be  2.1  ng/p/d  or  0.7  pptr  of 
the  daily  diet  (Refs.  1  and  9).  This 
estimate  is  conservative,  as  it  does  not 
account  for  the  removal  of  residual 
impurities,  including  epichlorohydrin, 
during  the  processing  of  the  crude 
HFCS. 

The  agency  used  data  from  a 
carcinogenesis  bioassay  conducted  by 
Konishi  et  al.  (Ref.  10),  on  rats  fed 
epichlorohydrin  via  their  drinking 
water,  to  estimate  the  upper-bound  limit 
of  lifetime  human  risk  from  exposure  to 
this  chemical  resulting  from  the 
petitioned  use  of  DEC.  The  authors 
reported  that  the  test  material  caused 
significantly  increased  incidence  of 
stomach  papillomas  and  carcinomas  in 
rats. 

Based  on  the  agency's  estimate  that 
exposure  to  epichlorohydrin  will  not 
exceed  2,1  ng/p/d,  FDA  estimates  that 
the  upper-bound  limit  of  lifetime 
human  risk  from  exposure  to 
epichlorohydrin  resulting  from  the 
petitioned  use  of  the  subject  additive  is 
9.5  X  10"  or  95  in  1  trillion  (Ref.  8). 
Considering  that  this  upper-boimd 
estimated  risk  is  based  on  very 
conservative  assimiptions,  the  agency 
believes  that  the  probable  lifetime 
human  risk  would  be  significantly  less 
them  the  estimated  upper-boimd  limit  of 
lifetime  human  risk.  Therefore,  FDA 
concludes  that  there  is  reasonable 
certainty  that 'no  harm  from  exposure  to 
epichlorohydrin  would  result  from  the 
petitioned  use  of  DEC. 


C.  l,3-Dichlord-2-propanol  (DCP) 

DC?  is  the  product  of  epichlorohydrin 
degradation  in  water.  The  current 
regulation  for  the  use  of  DEC  resin 
establishes  a  residual  Umit  for  DCP  at 
1,000  ppm  in  the  DEC  resin  (21  CFR 
173.60  (b)(3)).  The  agency  has  estimated 
that  exposiue  to  DCP  from  the 
petitioned  use  for  DEC  will  not  exceed 
210  ng/p/d  (Refs.  1  and  9).  This  estimate 
is  conservative,  as  it  does  not  account 
for  the  removal  of  residual  impurities, 
including  DCP.  during  the  processing  of 
the  crude  HFCS. 

The  agency  used  data  from  a  1986 
drinking  water  bioassay  in  rats  (Ref.  11) 
to  estimate  the  worst  case  upper-bound 
lifetime  cancer  risk  from  exposure  to 
DCP  from  the  petitioned  use  of  DEC. 
This  risk  was  calculated  as  1.2  x  10''  or 
12  in  100  million  (Refs.  12  and  13). 
Considering  that  this  upper-bound 
estimated  risk  is  based  on  very 
conservative  assumptions,  the  agency 
believes  that  the  probable  lifetime 
human  risk  would  be  significantly  less 
than  the  upper-bound  limit  of  lifetime 
human  risk.  Therefore,  FDA  concludes 
that  there  is  reasonable  certainty  that  no 
harm  from  exposure  to  DCP  would 
resuilt  from  the  petitioned  use  of  DEC. 

D.  Need  for  Specifications 

The  agency  also  has  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  acrylamide 
present  as  an  impurity  in  AAR  and 
epichlorohydrin  and  DCP  in  DEC.  The 
agency  finds  that  specifications  are  not 
necessary  for  the  following  reasons: 

1.  The  agency  would  not  expect  these 
impurities  to  become  components  of 
food  at  other  than  extremely  low  levels 
because  of  the  low  levels  at  which 
acrylamide,  epichlorohydrin,  and  DCP 
may  be  expected  to  remain  as  impurities 
following  production  and  purification  of 
the  additives  and  HFCS,  and 

2.  The  upper-bound  limits  of  lifetime 
human  risk  from  exposure  to 
acrylamide,  epichlorohydrin,  and  DCP 
are  very  low,  2.2  x  10  •*,  9.5  x  10  " ,  and 
1.2  X  10-'  respectively. 

IV.  Conclusions 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
the  additives  as  fixing  agents  in  the 
immobilization  of  glucose  isomerase 
enzyme  preparations  is  safe,  (2)  that  the 
additives  will  achieve  their  intended 
technical  effect,  and  therefore,  (3)  the 
regulations  in  §  173.357  (21  CFR 
173.357)  should  be  amended  as  set  forth 
below. 

hi  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
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documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person.  As 
provided  in  §  171.1(h),  the  agency  will 
delete  from  the  dociunents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.32(j)  that  this  action  is  of  a  type 
that  individually  or  cumulatively  does 
not  have  a  significant  effect  on  the 
human  environment.  Therefore,  neither 
an  environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

VI.  Papenvork  Reduction  Act  of  199S 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Vn.  Obtactions 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  file  with  the  Dockets  Management 
Branch  (see  AOORCSSCS)  written 
objections  by  July  25.  2002.  Each 
objection  shall  be  separately  numbered, 
and  each  numbered  objection  shall 
specify  with  (tarticulahty  the  provisions 
of  the  regulation  to  which  objection  is 
made  and  the  groimds  for  the  objection. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particular  objection  shall  constitute 
a  waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objecrtion  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  docimients 
are  be  submitted  and  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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Lilt  of  Subfects  in  21  CFR  Part  173 

» 

Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  173  is 
amended  as  follows: 

PART  173— SECONDARY  DIRECT 
FOOD  ADOmVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342,  348. 

2.  Section  173.357  is  amended  in  the 
table  in  paragraph  (a)(2)  by 
alphabetically  adding  entries  for 
"Acrylamide-acrylic  acid  resin"  and 
"Dimethylamine-epichlorohydrin  resin" 
to  read  as  follows: 

I173J57    Materials  uaed  a*  fixing  agents 
In  the  tonmotMiiatton  of  enzyme 


•        •        * 
(a)*  •  • 


{2)* 


Substances 


Limitations 


Acrytamide-acryNc 
acid  resin:  Com- 
plytng  with 
§  173.5(a)(1)  and 
(b)  of  tttis  chapter. 


May  be  used  as  a  fix- 
ing material  in  ttw 
immobilization  of 
glucose  isomerase 
enzyme  prepara- 
tions for  use  in  ttM 
manufacture  of 
high  fructose  com 
syrup,  in  accord- 
ance with 
§  184.1372  0(  this 
chapter. 
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Substances 


Limitations 


ACTION:  Final  rule. 


Dimethylamine- 
epichlorohydrin 
resin:  Complying 
with  §  173.60(a) 
and  (b)  of  this 
chapter. 


May  be  used  as  a  fix- 
ing material  in  the 
immobilization  of 
glucose  isomerase 
enzyme  prepara- 
tions for  use  in  the 
manufacture  of 

.   high  fructose  com 
syrup,  in  accord- 
ance with 
§184.1372  of  this 
chapter. 


Dated:  June  17,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-15901  Filed  6-24-02;  8:45  am) 

BKUNQ  COM  4180-01-8 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  510 

Now  Aninwi  Drugs;  Change  of 
Sponsor's  Name  and  Address 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor's  name  and  address 
for  Akey,  Inc. 

DATES:  This  rule  is  effective  June  25, 
2002. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-101),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0209.  e- 
mail:  lluther@cvm.fda.gov. 

SUPPLfMENTARY  INFORMATION:  Akey,  Inc., 
P.O.  Box  607,  Lewisburg,  OH  45338,  has 
informed  FDA  of  a  change  of  name  and 
address  to  North  American  Nutrition 
Companies,  Inc.,  C.S.  5002,  6531  St..  Rt. 
503,  Lewisburg,  OH  45338.  Accordingly, 
the  agency  is  amending  the  regulations 
in  21  CFR  510.600(c]  to  reflect  the 
change. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subiects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 


Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFK 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352. 
353,  360b.  371',  379e. 

2.  Section  510.600  is  amended  in  the 
.table  in  paragraph  (c)(l]  by  removing 
the  entry  for  "Akey.  Inc."  and  by 
alphabetically  adding  a  new  entry  for 
"North  American  Nutrition  Companies. 
Inc.".  and  in  the  table  in  paragraph 
(c)(2)  by  revising  the  entry  for  "017790" 
to  read  as  follows: 

§  51 0.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 

*        *        •        •        *  ' 

(c)*  *  * 
(1)  •  •  • 


Rrm  name  and  address 

Drug  lat>eier  code 

North  American  Nutrition  Companies.  Inc.,  C.S.  5002,  6531  St.,  Rt.  503.  Lewisburg,  OH  45338 

*                                                            •                                                            *                                                           •                                                           • 

017790 

•                                                                         • 

(2)*    *   • 

Drug  latieler  oo<1r 

Firm  name  and  address 

017790 


Nortti  American  Nutrition  Companies,  Inc.,  C.S.  5002,  6531  St.,  Rt 
503,  Lewisburg,  OH  45338 


Dated:  May  24,  2002. 
Andrew  J.  Beaulieu, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  02-15900  Filed  6-24-02;  8:45  am) 
aaiMQ  COOK  41W-01-8 


DEPARTMENT  OF  DEFENSE 
Offlcs  Of  the  Sacretary 

32  CFR  Part  199 

RIN0720-AA28 

TRICARE;  Revisions  to  Covsrags 
Crltarla  for  Tranaplants,  Cardiac  and 
Pulmonary  Rshabilltation  and 
Ambulance  Sarvlcas 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  implements  a 
number  of  regulatory  revisions  relating 
to  TRICARE  coverage  for  transplants 
and  related  services,  cardiac  and 
pulmonary  rehabilitation  and 
ambulance  services.  The  revisions  are 
clarification  of  TRICARE  coverage  and 
time  limitations  on  preauthorizations 
for  solid  organ  and  stem  cell 
transplantation  for  beneficiaries  whose 
conditions  are  considered  appropriate 
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for  transplantation  according  to 
guidelines  adopted  by  the  Executive 
Dii«ctor,  Tricare  Management  Activity 
(TMA).  or  a  designee:  clarification  of 
TRICARE  coverage  for  ambulance 
service  for  organ  and  stem  cell 
transplant  candidates;  recognition  of 
certain  transplant  centers  as  authorized 
TRICARE  institutional  providers 
according  to  provisions  adopted  by  the 
Executive  Director.  TMA,  or  a  designee: 
clarification  of  pediatric  consortium 
programs  for  organ  transplantation 
according  to  provisions  adopted  by  the 
Executive  Director.  TMA.  or  a  designee; 
extension  of  coverage  for  cardiac 
rehabilitation  for  those  patients  who 
have  had  heart  valve  surgery,  heart  or 
heart-lung  transplantation: 
establishment  of  coverage  for 
pulmonary  rehabilitation  for 
beneficiaries  whose  conditions  are 
considered  appropriate  for  puhnonary 
rehabilitation  according  to  guidelines 
adopted  by  the  Executive  Director. 
TMA,  or  a  designee:  and  elimination  of 
payment  restrictions  for  MTF  ordered 
ambulance  transfers. 
DATES:  This  final  rule  is  effective  July 
25.  2002.  except  199.4  (e){18)(i)(F)  and 
(e)(18)(i)(G)  are  effective  December  1. 
1991. 

AOOnesSf  8:  tricare  Management 
Activity  (TMA).  Medical  Benefits  and 
Reimbursement  Systems,  16401  East 
Centretech  Parkway.  Aurora.  CO  80011- 
9066. 

TOR  FUfVTHCR  MFOfWATION  COMTACT: 
Marty  Maxey,  Medical  Benefits  and 
Reimbursement  Systems,  telephone 
(303) 676-3627. 
SUPPI^MCNTARY  MFORMATION: 

I.  Introdnctioii  and  Backgrmmd 

In  the  Federal  Regiator  of  March  17. 
1995  (60  FR  14403).  the  Office  of  the 
Secretary  of  Defense  published  for 
public  comment  a  proposed  rule 
regarding  a  number  of  changes  relating 
to  organ  transplants.  We  received 
comments  from  government  agencies 
that  by  law  CHAMPUS  is  required  to 
consult  with  during  the  rule  making 
process.  Following  is  a  simunary  of  the 
changes  included  in  the  proposed  rule, 
an  analysis  of  the  comments  received 
and  provisions  of  the  final  rule. 

n.  Pro^isioiis  of  the  Rule 

A.  Proposed  Changes  to  Organ 
Transplantation 

1.  Coverage  for  Heart-Lung.  Single  or 
Double  Lung,  and  Combined  Liver- 
Kidney  Transplantation 

Provisions  of  the  Proposed  Rule.  The 

Kroposed  rule  established  coverage  for 
eart-lung,  single  or  double  lung  and 


combined  liver-kidney  transplantation. 
Section  199.4.  paragraph  (e)(5)  of  32 
CFR  allows  Basic  Pro-am  benefits  to  be 
extended  for  otherwise  covered  services 
or  supplies  in  connection  with  an  organ 
transplant  procedure,  provided  such 
transplant  procediire  generally  is  in 
accoitiance  with  accepted  professional 
medical  standards  and  is  not  considered 
to  be  experimental  or  investigational. 
Based  on  recommendations  from  the 
National  Heart  Lung  and  Blood  Institute 
(NHLBI)  on  heart-lung,  single  and 
douhle  lung  transplantation  and 
technology  assessments  from  the 
Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  on  heart-lung,  single 
and  double  lung  transplantation  and 
combined  liver-kidney  transplantation. 
TRICARE  determined  it  could  no  longer 
deny  coverage  for  these  transplant 
procedures  as  investigational  since 
safety,  efficacy  and  superiority  to 
conventional  treatments  had  been 
established. 

Analysis  of  Major  Public  Comments. 
Several  commentors  brought  to  our 
attention  that  we  incorrectly  stated 
HCFA,  renamed  the  Centers  for 
Medicare  and  Medicaid  Services  (CMS), 
requested  the  Agency  for  Health  Care 
Policy  and  Research  (AHCPR)  to 
perform  assessments  on  lung  and  heart- 
lung  transplantation  when  it  was  the 
Office  of  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(OCHAMPUS).  renamed  TRICARE 
Management  Activity,  who  initiated  the 

requests. 

Response:  It  is  hereby  noted  the 
commentor's  statements  are  correct. 

In  the  preamble  of  the  proposed  rule, 
we  stated  the  findings  of  the  AHCPR 
assessment  indicated  that  combined 
liver-kidney  transplantation  is  an 
efiiective  intervention  in  improving 
survival  in  patients  with  end-stage  renal 
and  hepatic  disease.  A  commentor  from 
AHCPR  indicated  the  language  shotild 
be  changed  to  read:  "The  findings  of  the 
AHCPR  assessment  indicated  that  the 
combined  liver-kidney  transplantation 
may  be  an  effective  intervention  in 
improving  survival  in  patients  with  end- 
stage  rend  and  hepatic  disease,  but  also 
discussed  that  {actors  related  to  patient 
selection  and  institutional  criteria  must 
be  considered." 

Response:  Although  the  preamble 
language  of  the  proposed  rule  is  not 
included  in  the  final  rule,  we  concur 
with  the  comment  and  note  it 
accordingly. 

One  commentor  felt  the  proposed  rule 
language  regarding  liver  transplantation 
coverage  for  primary  liver  tiunors 
should  be  more  explicit. 

Response:  As  stated  below  in  the 
Provisions  of  the  Final  Rule,  all  covered 


transplant  procedures  and  the  patient 
selection  criteria  has  more  appropriately 
been  placed  in  the  TRICARE/CHAMPUS 
Policy  Manual.  The  information  in  the 
TRICARE/CHAMPUS  PoUcy  Manual  is 
more  explicit  than  that  contained  in  32 
CFR  part  199.  The  TRICARE/CHAMPUS 
Policy  Manual  can  be  accessed  through 
TRICARE's  Web  site  at 
www.tricare.osd.Jiu7. 

A  commentor  suggested  we  ask  CMS, 
formerly  HCFA.  to  describe  its  method 
of  calculating  and  charging  acquisition 
costs  for  kidneys  because  the  proposed 
rule  incorrectly  states  that  all  kidney 
recipients  pay  the  "same  standard" 
costs. 

Response:  We  contacted  CMS. 
formerly  HCFA.  and  were  advised  the 
information  regarding  kidney 
acquisition  costs  is  correct.  The 
proposed  regulatory  language  did  state 
standard  acquisition  costs  for  live 
donors  is  different  than  that  of  cadavers. 

A  commentor  believed  the 
transportation  cost  of  a  living  donor 
should  be  considered  a  TRICARE 
benefit. 

Response:  Transportation  except  by 
ambulance  is  specffically  excluded 
under  paragraph  199.4(g)(67). 

One  conunentor  questioned  whether 
the  effective  date  of  July  1. 1983.  for 
liver  transplantation  is  correct. 

Response:  The  July  1, 1983.  date  is 
correct. 

Another  commentor  asked  whether 
denying  coverage  for  liver 
transplantation  for  those  patients  with 
"active  alcohol  and  other  substance 
abuse"  preclude  paying  for  a  Uver 
transplantation  for  someone  with 
alcoholic  cirrhosis?  The  same  question 
was  applied  to  combined  liver-kidney 
transplantation. 

Response:  Coverage  may  be  allowed  if 
the  patient  has  dociunented  abstinence 
prior  to  transplantation  and  there  is  no 
evidence  of  other  major  organ  debility. 
In  addition,  there  must  be  evidence  of 
ongoing  participation  in  a  social  support 
group  such  as  Alcoholics  Anonymous; 
and  evidence  of  a  supportive  family/ 
social  environment.  These  criteria  are 
detailed  in  the  TRICARE/CHAMPUS 
Policy  Manual  and  can  be  accessed' 
through  TRICARE's  Web  site  at 
www.tricare.o8d.mil. 

Several  commentors  suggested 
changing  the  phrase  "medically 
necessary  and  generally  accepted 
practice  .  .  ."  to  terms  such  as 
"medically  necessary  because  it 
represents  generally  accepted  practice 
.  .  ."  or  "reasonable  and  necessary."  It 
was  also  suggested  the  term  "non- 
investigational."  was  confusing  and 
should  not  be  used. 
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Response:  The  phrase  "medically 
necessary  and  generally  accepted 
practice  .  .  ."  has  been  changed  to  read 
"...  medically  necessary  for  the 
treatment  of  the  condition  for  which  it 
is  administered,  according  to  accepted 
standards  of  medical  practice."  The 
term  "non-investigational"  has  been 
removed. 

Provisions  of  the  Final  Rule.  When  the 
CHAMPUS  final  rules  on  Liver  and 
Heart  Transplants  were  published  in 
1986.  the  science  of  solid  organ 
transplants  was  relatively  new. 
therefore,  detailed  guidelines  for  these 
transplants  were  published  in  paragraph 
199.4  (e)(5).  The  purpose  of  the  Code  of 
Federal  Regulations  is  to  provide  broad 
guidelines  and  policies;  the  publishing 
of  detailed  guidelines  in  paragraphs 
199.4  (e)(5)(v)  and  (e)(5)(vi)  for  liver  and 
heart  transplants  has  proved  difficult  to 
maintain.  For  example,  one  of  the 
contraindications  listed  in  paragraph 
199.4  (e)(5)(v)(B)  for  liver  transplants  is 
viral-induced  liver  disease  when 
viremia  is  still  present.  Recent  studies 
show  liver  transplants  for  patients  with 
end-stage  liver  failure  resulting  from 
hepatitis  B  and  C  is  safe,  effective  and 
comparable  to  standard  treatment. 

Many  transplant  procedures  are  no 
longer  considered  unproven  and  are 
covered  under  TRICARE.  To  assist  our 
beneficiaries  in  obtaining  coverage  for 
new  transplant  procediues  in  a  timely 
manner,  detailed  policy  and  patient 
selection  criteria  for  each  covered 
transplant  has  more  appropriately  been 
placed  in  the  TRICARE/CHAMPUS 
Policy  Manual.  The  TRICARE/ 
CHAMPUS  Policy  Manual  contains 
operational  policy  necessary  to 
efficiently  implement  32  CFR  part  199. 
The  TRICARE/CHAMPUS  Policy 
Manual  augments  32  CFR  part  199  and 
must  be  used  in  conjunction  with  the 
CFR  for  complete  policy  information. 
The  TRICARE/CHAMPUS  Policy 
Manual  can  be  accessed  through 
TRICARE's  Web  site  at 
www.  tricare.  osd.mil. 

Paragraph  (e)(5)  continues  to  allow 
Basic  Program  benefits  to  be  extended 
for  otherwise  covered  services  or 
supplies  in  connection  with  an  organ  or 
stem  cell  transplant  procedure, 
provided  such  transplant  procedure 
generally  is  in  accordance  with  accepted 
professional  medical  standards  and  is 
not  considered  improven. 

Since  publication  of  the  proposed 
rule,  a  final  rule  clarifying  the  exclusion 
of  unproven  drugs,  devices  and  medical 
treatments  and  procedures  was 
published  in  the  Federal  Register  on 
January  6, 1997  (62  FR  625).  The  final 
rule  adopted  the  use  of  the  term 
"unproven"  instead  of  investigational  or 


experimental,  therefore,  we  have 
replaced  the  terms  investigational  and 
experimental  vdth  the  term  unproven. 

2.  Time  Limit  on  Preauthorization  for 
Transplants 

Provisions  of  the  Proposed  Rule: 
Wishing  to  protect  beneficiaries  and 
providers  from  significant  financial 
risks  as  a  result  of  noncovered  care 
related  to  organ  transplantation  and  to 
ensure  the  prudent  expenditiire  of 
public  funds,  the  proposed  rule 
established  preauthorization 
requirements  for:  (1)  High  dose 
chemotherapy  and  stem  cell 
transplantation;  (2)  all  initial  and 
retransplanted  solid  organs,  except 
kidney  and  cornea;  and  (3)  advanced 
life  support  air  ambulance  and  certified 
advanced  life  support  attendant  for  lung 
or  heart-lung  candidates. 

Analysis  of  Major  Public  Comments. 
One  commentor  expressed  concern 
regarding  the  proposed  preauthorization 
time  requirement  for  organ  transplants 
occur  "not  fewer  than  two  business  days 
prior  to  the  plaimed  admission." 

Response:  The  reference  to  "not  fewer 
than  two  business  days  prior  to  the 
plaimed  admission"  was  removed  prior 
to  publication  of  the  proposed  rule  in 
the  Federal  Register. 

Provisions  of  the  Final  Rule:  The 
paragraph  on  preauthorization 
requirements  at  Paragraph  (e)(5)(ii)  has 
been  removed  from  the  final  rule,  as 
preauthorization  procedures  are 
outlined  in  §  199.7  (f)(l)(ii)  and  §  199.15 
(b)(4)(ii){C). 

3.  Coverage  of  Cardiac  Rehabilitation  for 
Those  Patients  who  have  had  Heart- 
Valve-Stugery,  Heart  or  Heart-Lung 
Transplantation 

Provisions  of  the  Proposed  Rule. 
TRICARE  coverage  of  cardiac 
rehabilitation  for  those  patients  who 
have  had  heart-valve  surgery,  heart  or 
heart-limg  transplantation  is  based  on 
an  assessment  conducted  by  the  AHCPR 
on  "Cardiac  Rehabilitation  Programs: 
Heart  Transplant,  Percutaneous 
Transluminal  Coronary  Angioplasty, 
and  Heart  Valve  Surgery  Patient", 
establishing  cardiac  rehabilitation 
programs  as  safe  and  effective  for  these 
patients. 

Analysis  of  Major  Public  Comments. 
One  commentor  suggested  we  make 
reference  to  AHCPR's  assessment  on 
cardiac  rehabilitation  programs  if  TMA, 
formeriy  OCHAMPUS,  used  the 
assessment  in  arriving  at  the  decision  to 
expand  the  cardiac  rehabilitation 
benefit. 

Response:  It  is  hereby  noted  that 
TMA.  formerly  OCHAMPUS,  did  use 
the  AHCPR's  assessment  in  arriving  at 


the  decision  to  expand  the  cardiac 
rehabilitation  benefit  to  include  those 
patients  who  have  had  heart-valve 
surgery,  heart  or  heart-lung 
transplantation. 

Provisions  of  the  Final  Rule.  The  final 
rule  is  consistent  with  the  proposed 
rule. 

4.  Recognizing  Certain  Transplant 
Centers  as  Authorized  TRICARE 
Institutional  Providers 

Provisions  of  the  Proposed  Rule.  The 
proposed  rule  outlined  specific 
requirements  for  those  institutional 
providers  who  wish  to  be  certified  as  a 
TRICARE  approved  organ  transplant 
center  for  heart-lung  and  single  or 
double  lung  transplantation. 

Analysis  of  Major  Public  Comments. 
One  commentor  questioned  if  there  is  a 
time  period  for  which  the  liver 
transplant  center  should  "have  at  least 
a  70  percent  one  year  actuarial  survival 
rate  .  .  .?' 

Response:  The  transplant  center 
should  have  a  70  percent  actuarial 
survival  rate  based  on  the  preceding  12- 
month  period. 

Provisions  of  the  Final  Rule:  When  the 
CHAMPUS  final  rules  on  Liver  and 
Heart  Transplants  were  published  in 
1986,  there  were  not  very  many 
institutional  providers  performing  these 
transplants,  therefore,  detailed 
procedures  for  qualifying  as  a 
CHAMPUS-approved  heart  or  liver 
transplant  center  were  published  in  32 
CFR,  Section  §  199.6  (b)(4)(ii)  and 
(b)(4)(iii).  As  stated  above,  the  purpose 
of  the  Code  of  Federal  Regulations  is  to 
provide  broad  guidelines  and  policies; 
the  publishing  of  detailed  guidelines  in 
§  199.6  (b)(4)(ii)  and  (b)(4)(iii)  for  heart 
and  liver  transplant  centers  has  proved 
difficult  to  maintain.  For  example,  the 
one  year  actuarial  survival  rate  for  liver 
transplants  is  currently  over  70  percent, 
whereas  §  199.6  (b)(4)(ii)(A)(3)  states  a 
liver  transplant  center  must  have  at  least 
a  50  percent  one-year  survival  rate  for 
ten  cases.  Publishing  the  required 
actuarial  survival  rates  in  the  CFR  does 
not  allow  the  flexibility  of  easily 
updating  the  survival  percentages  as 
they  improve,  thus  assuring  our 
beneficiaries  receive  transplants  at 
centers  meeting  the  current  actuarial 
survival  rates.  The  certification 
requirements  for  transplant  centers  have 
more  appropriately  been  placed  in  the 
TRICARE/CHAMPUS  Policy  Manual. 
The  TRICARE/CHAMPUS  Policy 
Manual  contains  operational  policy 
necessary  to  efficiently  implement  the 
32  CFR  part  199.  The  TRICARE/ 
CHAMPUS  Policy  Manual  augments  the 
32  CFR  part  199  and  must  be  used  in 
conjunction  with  the  CFR  for  complete 
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policy  information.  The  TRICARE/ 
CHAMPUS  Policy  Manual  can  be 
accessed  through  TRICARE's  Web  site  at 
www.tTicare.o8d.mU.  §  199.6  (b)(4)(u) 
pipvides  broad  policy  guidelines  for 
approving  organ  transplant  centers. 

5.  Pediatric  Consortium  Program  for 
Organ  Transplantation 

Provisions  of  the  Proposed  Rule:  The 
proposed  rule  allows  TRICARE  to 
recognize  pediatric  facilities  as 
authorized  transplant  centers  when  they 
belong  to  a  pediatric  consortium 
program  whose  combined  experience 
and  survival  data  meet  the  TRICARE 
criteria  for  qualifying  as  a  certified 
TRICARE  organ  transplant  center. 

Analysis  of  Major  Public  Comment: 
Sevoral  commentors  expressed  concern 
about  TRICARE's  approach  to 
consortiiun  programs.  One  commentor 
asked  us  to  explain  the  basis  for 
differences  between  TRICARE  and  CMS. 
formerly  HCFA.  in  our  decision  to 
certify  as  an  authorized  institutional 
provider  thoee  individual  fMiilities  that 
qualify  only  on  the  basis  of  combined 
experience  and  survival  rates  of  a 
consortium.  The  commentor  explained 
CMS.  formerly  HCFA.  requires  the 
individual  focilities  of  a  consortia  meet 
these  criteria  separately. 

Response:  We  failed  to  make  clear  in 
the  language  of  the  proposed  rule  that 
the  consortium  concept  is  being 
advocated  on  the  part  of  pediatric 
transplantation  centers.  Our  rationale 
for  certifying  individual  pediatric 
facilities  on  the  basis  of  combined 
experience  and  siurvival  rates  of  a 
consortium  is  because  pediatric 
facilities  performing  organ  transplants 
are  generally  not  able  to  meet  TRICARE 
standards  for  certification  as  an 
authorized  transplant  center  because  of 
the  number  of  transplants  performed. 
Since  TRICARE's  beneficiary  population 
is  younger  than  Medicare's  we  needed 
to  develop  a  process  to  recognize 
pediatric  facilities  as  TRICARE 
authorized  transplant  centers. 

Provisions  of  the  Final  Rule:  As  stated 
above,  the  certification  requirements  for 
transplant  centers,  including  pediatric 
organ  transplant  centers  have  more 
appropriately  been  placed  in  the 
TRICARE/CHAMPUS  Policy  Manual. 
§  199.6  (b)(4)(iii)  provides  broad  policy 
guidelines  for  approving  individual 
pediatric  organ  transplant  centers. 

6.  Exception  to  the  Ambulance  Benefit 

Provisions  of  the  Proposed  Rule.  The 
proposed  rule  allows  an  exception  to 
the  requirement  that  patients  be 
transported  to  the  closest  appropriate 
facility  when  the  patient  is  an  organ 
transplantation  candidate  to  be 


transported  to  a  certified  TRICARE 
organ  transplant  center. 

Provisions  of  the  Final  Rtxle.  Since 
publication  of  the  proposed  rule, 
military  health  care  has  undergone 
ma)or  reforms  from  a  dual  delivery 
system  consisting  of  direct  military 
treatment  and  civilian  health  care,  to  a 
fully  integrated  managed  health  care 
system;  it  is  no  longer  appropriate  to 
restrict  coverage/payment  of  MTF 
ordoed  ambulance  transfers.  Based  on 
this,  the  payment  restrictions  for  MTF 
ordered  ambulance  transfers  is  being 
eliminated  from  the  final  rule  language. 

7.  Coverage  of  Pulmonary  Rehabilitation 

Provisions  of  the  Proposed  Rule.  The 
proposed  rule  extends  coverage  for 
pulmonary  rehabilitation  for 
beneficiaries  whose  conditions  are 
considered  appropriate  according  to 
guidelines  adopted  by  the  Executive 
Director.  TMA.  or  a  designee. 

Provisions  of  the  FinaJRule.  The  final 
rule  is  consistent  with  the  proposed 
rule. 

8.  Miscellaneous  Provisions 

Analysis  of  Major  Comment:  One 
commentor  states  CHAMPUS  is  not 
exempt  from  the  Paperwork  Reduction 
Act  on  the  grounds  that  hospitals  would 
not  find  the  reporting  intrusive.  The 
commentor  informs  us  the  law  allows 
no  such  exception. 

Response:  The  commentor  is  correct. 
The  TMA  is  aware  of  the  Paperw(»k 
Reduction  Act  requirements.  The 
Paperwork  Reduction  Act  requirements 
do  not  apply  in  this  case  as  the 
collection  of  information  is 
Standardized  and  will  affoct  less  than 
nine  entities  per  year. 

m.  Ragolatory  Procaduies 

Executive  Order  12866  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  major  rule.  A  "major  rule"  is 
defined  as  one  that  would  result  in  the 
annual  effect  on'the  national  economy 
of  $100  million  or  more,  or  have  othw 
substantial  impact.  The  Regulatory 
Flexibility  Act  (RFA)  requires  that  each 
Federal  Agency  prepare,  and  make 
available  for  public  comment,  a 
regulatory  flexibility  analysis  when  the 
agency  issues  regulations  which  would 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  not  major  rule  under 
the  Congressional  Review  Act.  The 
changes  set  forth  in  this  final  nile  are 
minor  revisions  to  existing  regulation. 
The  changes  made  in  this  final  rule     ■ 
involve  an  expansion  of  TRICARE 
benefits.  In  addition,  this  final  rule  will 
have  minor  impact  and  will  not 
significantly  affect  a  substantial  ntmiber 


of  small  entities.  In  light  of  the  above, 
no  regulatory  impact  analysis  is 
required. 

Tlie  rule  has  been  designated  as 
significant  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget  as 
required  imder  the  provisions  of 
Executive  Order  12866. 

"The  final  rule  will  not  impose 
additional  information  collection 
requirements  on  the  public  under  the 
Paperworic  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  55). 

List  of  Sabfeds  in  32  CFR  Part  199 

Claims,  Health  insurance.  Individuals 
with  disabilities.  Military  personnel. 

Accordingly,  32  CFR  Part  199  is 
amended  as  follows: 


PART  199-(AMENOED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Aothorify:  5  U.S.C.  301;  10  U.S.C.  chapter 
55.  . 

2.  Section  199.4  is  amended  as 
follows: 

a  Revise  paragraph  (d)(3)(v) 
introductory  text  preceding  the  Note; 

b.  Remove  paragraph  (d)(3)(v)(A); 

c.  Redesignate  paragraphs  (d)(3)(v)(B) 
and  (dX3)(v)(D)  as  (d)(3)(v)(A)  through 
(d)(3)(v)(C); 

d.  Revise  newly  designated 
paragraphs  (dK3)(v)(A)  and  (d)(3)(v)(C); 

e.  Revise  paragraph  (e)(5);  and 

f.  Add  paragraphs  (e)(18)(i)(F). 
(e)(18Hi)(G)  and  (e)(21). 

"The  additions  and  revisions  read  as 
follows: 

1199.4   Baeie  program  benefNa. 

(d)*  •  • 

(3)*  •  ' 

(v)  Ambulance.  Civilian  ambulance 
service  is  covered  when  medically 
necessary  in  connection  with  otherwise 
covered  services  and  supplies  and  a 
covered  medical  condition.  For  the 
purpose  of  TRICARE  payment, 
ambulance  service  is  an  outpatient 
service  (including  in  connection  with 
maternity  care)  with  the  exception  of 
otherwise  covered  transfers  between 
hospitals  which  are  cost-shared  on  an 
inpatient  basis.  Ambulance  transfers 
from  a  hospital  based  emergency  room 
to  another  hospital  more  capable  of 
providing  the  required  care  will  also  be 
cost-shared  on  an  inpatient  basis. 
•        •        •        •        • 

(A)  Ambulance  service  cannot  be  used 
instead  of  taxi  service  and  is  not  payable 
when  the  patient's  condition  would 
have  permitted  use  of  regular  private 
transportation;  nor  is  it  payable  when 
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transport  or  transfer  of  a  patient  is 
primarily  for  the  purpose  of  having  the 
patient  nearer  to  home,  family,  friends, 
or  personal  physician.  Except  as 
described  in  paragraph  (d)(3)(v)(C)(I)  of 
this  section  transport  must  be  to  the 
closest  appropriate  facility  by  the  least 
costly  means. 
***** 

(C)  Except  as  described  in  paragraph 
(d)(3)(v)(C)(l)(l)  of  this  section, 
ambulance  services  by  other  than  land 
vehicles  (such  as  a  boat  or  airplane)  may 
be  considered  only  when  the  pickup 
point  is  inaccessible  by  a  land  vehicle, 
or  when  great  distance  or  other 
obstacles  are  involved  in  transporting 
the  patient  to  the  nearest  hospital  with 
appropriate  facilities  and  the  patient's 
mediad  condition  warrants  speedy 
admission  or  is  such  that  transfer  by 
other  means  is  contraindicated. 

(1)  Advanced  life  support  air 
ambulance  and  certified  advanced  life 
support  attendant  are  covered  services 
for  solid  organ  and  stem  cell  transplant 
candidates. 

[2]  Advanced  life  support  air 
ambulance  and  certified  advanced  life 
support  attendant  shall  be  reimbursed 
subject  to  standard  reimbursement 

methodologies. 

***** 

(e)*  •  * 

(5)  Transplants,  (i)  Organ  transplants. 
Basic  Program  benefits  are  available  for 
otherwise  covered  services  or  supplies 
in  connection  with  an  organ  transplant 
procedure,  provided  such  transplant 
procedure  is  in  accordance  with 
accepted  professional  medical  standards 
and  is  not  considered  improven. 

(A)  General.  [1)  Benefits  may  be 
allowed  for  medically  necessary 
services  and  supplies  related  to  an  organ 
transplant  for: 

(i)  Evaluation  of  potential  candidate's 
suitability  for  an  organ  transplant, 
whether  or  not  the  patient  is  ultimately 
accepted  as  a  candidate  for  transplant. 

(it)  Pre-  and  post-transplant  inpatient 
hospital  and  outpatient  services. 

[Hi]  Pre-  and  post-operative  services  of 
the  transplant  team. 

(iV)  Blood  and  blood  products. 

(v)  FDA  approved 
immimosuppression  drugs  to  include 
off-label  uses  when  determined  to  be 
medically  necessary  for  the  treatment  of 
the  condition  for  which  it  is 
administered,  according  to  accepted 
standards  of  medical  practice. 

{vi)  Complications  of  the  transplant 
procedure,  including  inpatient  care, 
management  of  infection  and  rejection 


(vii)  Periodic  evaluation  and 
assessment  of  the  successfully 
transplanted  patient. 


(vjii)  The  donor  acquisition  team, 
including  the  costs  of  transportation  to 
the  location  of  the  donor  organ  and 
transportation  of  the  team  and  the 
donated  organ  to  the  location  of  the 
transplant  center. 

(ix)  The  maintenance  of  the  viability 
of  the  donor  organ  after  all  existing  legal 
requirements  for  excision  of  the  donor 
organ  have  been  met. 

12)  TRICARE  benefits  are  payable  for 
recipient  costs  when  the  recipient  of  the 
transplant  is  a  CHAMPUS  beneficiary, 
whether  or  not  the  donor  is  a 
CHAMPUS  beneficiary. 

{3)  Donor  costs  are  payable  when: 

(i)  Both  the  donor  ana  recipient  are 
CHAMPUS  beneficiaries. 

Uf)  The  donor  is  a  CHAMPUS 
beneficiary  but  the  recipient  is  not. 

[Hi)  The  donor  is  the  sponsor  and  the 
recipient  is  a  CHAMPUS  beneficiary.  (In 
such  an  event,  donor  costs  are  paid  as 
a  part  of  the  beneficiary  and  recipient 
costs.) 

(iV)  The  donor  is  neither  a  CHAMPUS 
beneficiary  nor  a  sponsor,  if  the 
recipient  is  a  CHAMPUS  beneficiary. 
(Again,  in  such  an  event,  donor  costs  are 
paid  as  a  part  of  the  beneficiary  and 
recipient  costs.) 

(4)  If  the  donor  is  not  a  CHAMPUS 
beneficiary,  TRICARE  benefits  for  donor 
costs  are  limited  to  those  directly 
related  to  the  transplant  procedure  itself 
and  do  not  include  any  medical  care 
costs  related  to  other  treatment  of  the 
donor,  including  complications. 

(5)  TRICARE  benefits  will  not  be 
allowed  for  transportation  of  an  organ 

,  donor. 

(B)  [Reserved] 

(ii)  Stem  cell  transplants.  TRICARE 
benefits  are  payable  for  beneficiaries 
whose  conditions  are  considered 
appropriate  for  stem  cell  transplant 
according  to  guidelines  adopted  by  the 
Executive  Director,  TMA,  or  a  designee. 

*  *        *  ,      *        * 

(18)*   *   * 
(i)  *   *   * 

(F)  Heart  valve  surgery. 

(G)  Heart  or  Heart-lung 
Transplantation. 

*  *        *  ■      *        * 

(21)  Pulmonary  rehabilitation. 
TRICARE  benefits  are  payable  for 
beneficiaries  whose  conditions  are 
considered  appropriate  for  pulmonary 
rehabilitation  according  to  guidelines 
adopted  by  the  Executive  Director. 
TMA.  or  a  designee. 
***** 

3.  Section  199.6  is  amended  by 
revising  paragraphs  (b)(4)(ii)  and 
(b)(4)(iii)  to  read  as  follows: 

§199.6    Authorized  providers. 

***** 


(b)*  *  • 

(4)  *   *    * 

(ii)  Organ  transplant  centers.  To 
obtain  TRICARE  approval  as  an  organ 
transplant  center,  the  center  must  be  a 
Medicare  approved  transplant  center  or 
meet  the  criteria  as  established  by  the 
Executive  Director,  TMA,  or  a  designee. 

(iii)  Organ  transplant  consortia. 
TRICARE  shall  approve  individual 
pediatric  organ  transplant  centers  that 
meet  the  criteria  established  by  the 
Executive  Director,  TMA,  or  a  designee. 
***** 

4.  Section  199.7  is  amended  by 
revising  paragraph  (f)(l)(ii)  to  read  as 
follows: 


f  199.7    Claims  submission,  review, 
paymont 


(f)*   *   * 
(1)  *  *   * 

(ii)  Time  limit  on  preauthorization. 
Approved  preauthorizations  are  valid 
for  specific  periods  of  time,  appropriate 
for  the  circumstances  presented  and 
specified  at  the  time  the 
preauthorization  is  approved.  In 
general,  preauthorizations  are  valid  for 
30  days.  If  the  preauthorized  service  or 
supplies  are  not  obtained  or  commenced 
within  the  specified  time  limit,  a  new 
preauthorization  is  required  before 
benefits  may  be  extended.  For  organ  and 
stem  cell  transplants,  the 
preauthorization  shall  remain  in  effect 
as  long  as  the  beneficiary  continues  to 
meet  tihe  specific  transplant  criteria  set 
forth  in  the  TRICARE/CHAMPUS  Policy 
Manual,  or  until  the  approved 
transplant  occurs. 
***** 

5.  Section  199.15  is  amended  by 
revising  paragraph  (b)(4)(ii)(C)  to  read  as 
follows: 


{199.15    Quality  and  utilization  review 
review  organization  program. 


(b)*  *   * 

(4)*  *   * 

(ii)*  '  * 

(C)  An  approved  preauthorization 
shall  state  the  number  of  days, 
appropriate  for  the  type  of  care 
involved,  for  which  it  is  valid.  In 
general,  preauthorizations  will  be  valid 
for  30  days.  If  the  services  or  supplies 
are  not  obtained  within  the  number  of 
days  specified,  a  new  preauthorization 
request  is  required.  For  organ  and  stem 
cell  transplants,  the  preauthorization 
shall  remain  in  effect  as  long  as  the 
beneficiary  continues  to  meet  the 
specific  transplant  criteria  set  forth  in 
the  TRICARE/CHAMPUS  Policy 
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Manual,  or  iwtil  the  approved 

transplant  occurs. 

•        •        •        •        • 

Dated:  Fune  11.  2002. 
L.M.  Bynuin, 

Alternate  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
[FR  Doc.  02-15220  Filed  6-24-02;  8:45  am) 
MUJNO  COM  ao»i-o»-r 

DCPARTMENT  OF  DEFENSE 
OffleeoftheSecrelery 

32  CFR  Part  341 

Deputy  Secretary  of  Defenee 

AOINCV:  Department  of  Defense. 
action:  Final  rule. 


SUMMARY:  This  final  regulation 
announces  the  authority  of  the  Deputy 
Secretary  of  Defense,  Dr.  Paul 
Wolfowitz,  to  act  for  the  Secretary  of 
Defense  and  to  exercise  the  powers  of 
the  Secretary  of  Defense  upon  any  and 
all  matters  concerning  which  the 
Secretary  of  Defense  is  authorized  to  act 
pursuant  to  law.  It  further  permits  the 
Deputy  Secretary  to  make  specific 
delegations  of  this  authority  in 
appropriate  cases. 
EmcnVE  date:  January  26,  2001. 
FOR  FURTHER  MTORMATION  CONTACT: 
Mark  Munson,  Directorate  of 
Organizational  and  Management 
Planning.  Office  of  the  Director. 
Administration  and  Management,  Office 
of  the  Secretary  of  Defense,  1950 
Defense  Pentagon.  Washington.  DC 
20301-1950,  telephone  703-697-1143. 
SUmiEMiNTARV  MTORMATION: 

Exwutive  Ordor  128ea,  "RoguUtory 
PUnning  and  Review" 

It  has  been  determined  that  32  CFR 
part  341  is  not  a  significant  regulatory 
action.  The  rule  does  not: 

(1)  Have  an  annual  effect  to  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  section  of  the  economy: 
productivity:  competition:  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 


Unfunded  Mandates  Refbim  Act  (Sec. 
202.  Pub.  L.  104-4) 

It  has  been  certified  that  this  rule  does 
not  contain  a  Federal  mandate  that  may 
resiUt  in  the  expenditure  by  State,  local 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year. 

Public  Uw  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C  601) 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  because  it  would  not. 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  change  existing  DoD  practices  and  it 
primarily  affects  the  internal  activities 
of  the  Department  of  Defense. 

Public  Law  06-511.  "Paperworic 
Reduction  Act"  (44  U.S.C  Chapter  35) 

It  has  been  certified  that  this  rule  does 
impose  reporting  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995.  The  reporting 
and  recordkeeping  requirements  have 
been  submitted  to  OMB  for  review. 

Federalism  (Executive  Order  13132)    • 

It  has  been  certified  that  this  rule  does 
not  have  federalism  implications,  as  set 
forth  in  Executive  Order  13132.  This 
rule  does  not  have  substantial  direct 
effects  on: 

(1)  The  States; 

(2)  The  relationship  between  the 
National  Government  and  the  States;  or 

(3)  The  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  341 

Organization  and  functions 
(Government  agencies). 

Accordingly.  Chapter  I.  Subchapter  R. 
of  title  32  of  the  Code  of  Federal 
Regulations  is  amended  to  add  part  341 
to  read  as  follows: 

PART  341— DEPUTY  SECRETARY  OF 
DEFENSE 


341.1 


Purpose. 
Authority:  10  U.S.C.  301. 


1341.1 

(a)  In  accordance  with  the  authorities 
contained  in  10  U.S.C.  and  except  as 
expressly  prohibited  by  law.  Deputy 
Secretary  of  Defense  Paul  D.  Wolfowitz 
has  full  power  and  authority  to  act  for 
the  Secretary  of  Defense  and  to  exercise 
the  powers  of  the  Secretary  of  Defense 
upon  any  and  all  matters  concerning 
which  the  Secretary  of  Defense  is 
authorized  to  act  pursuant  to  law. 


(b)  The  all-inclusive  authority 
reflected  herein  may  not  be  delegated  in 
toto;  however,  the  Deputy  is  authorized 
to  make  specific  delegations,  as 
required. 

Dated:  )une  18.  2002. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  02-15913  Filed  6-24-02;  8:45  am) 

■HJJNO  COOK  SOOI-OS-M 


DEPARTMENT  OF  TRANSPORTATION 
CoMt  Guard 

33  CFR  Part  165 
[CQD09-02-034] 

Safely  Zona;  Captain  Of  tha  Port 
Detroit  Zona 

AOENCY:  Coast  Guard,  DOT. 
action:  Notice  of  implementation  of 
regulation. 


SUMMARY:  the  Coast  Guard  is 
implementing  safety  zones  for  aimual 
fireworks  displays  in  the  Captain  of  the 
Port  Detroit  Zone  during  July  2002.  This 
action  is  necessary  to  provide  for  the 
safety  of  life  and  property  on  navigable 
waters  during  these  events.  These  zones 
will  restrict  vessel  traffic  from  a  portion 
of  the  Captain  of  the  Port  Detroit  Zone. 
DATES:  Effective  from  12:01  a.m. 
(Eastern  Time)  on  July  1,  2002  to  11:59 
p.m.  (Eastern  Time)  on  July  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Brandon 
Sullivan.  U.S.  Coast  Guard  Marine 
Safety  Office  Detroit.  MI  at  (313)  56ft- 
9580. 

SUPPlfMENTARY  INFORMATION:  The  Coast 
Guard  is  implementing  the  permanent 
safety  zones  in  33  CFR  165.907  (66  FR 
27868.  May  21.  2001).  for  fireworks 
displays  in  the  Captain  of  the  Port 
Detroit  Zone  during  July  2002.  The 
following  safety  zones  are  in  effect  for 
fireworks  displays  occurring  in  the 
monthof  July  2002: 

(1)  City  of  Wyandotte  Fireworks. 
Wyandotte.  MI.  Location:  The  waters  off 
the  breakwall  between  Oak  &  Van 
Alstyne  St.,  Detroit  River  bounded  by 
the  arc  of  a  circle  with  a  300-yard  radius 
with  its  center  in  approximate  position 
42"'12'  N.  083''09'  W  on  July  2.  2002 
from  9:15  p.m.  until  10:15  p.m. 

(2)  Caseville  Fireworks.  Caseville.  MI. 
Location:  The  waters  off  the  Caseville 
breakwfldl.  Saginaw  River  bounded  by 
the  arc  of  a  circle  with  a  300-yard  radius 
with  its  center  in  approximate  position 
43''55'  N.  083''17'  W.  on  July  3.  2002. 
fat>m  10  p.m.  until  11  p.m. 
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(3)  Lake  Erie  Metro  Park  Fireworks. 
Location:  The  waters  off  the 
Brownstown  Wave  Pool  area,  Lake  Erie 
boimded  by  the  arc  of  a  circle  with  a 
300-yard  radius  with  its  center  in 
approximate  position  42°03'  N.  083°11' 
W.  on  July  4.  2002,  from  10  p.m.  until 
11  p.m. 

(4)  Trenton  Fireworks  Display, 
Trenton,  MI.  Location:  All  waters  of  the 
Trenton  Channel  within  a  300-yard 
radius  of  the  fireworks  barge  in 
approximate  position  42°09'  N,  OSS^IO' 
W,  about  200  yards  east  of  Trenton,  in 
the  Trenton  Channel  on  July  4,  2002, 
from  10  p.m.  until  11  p.m. 

(5)  Port  Sanilac  Fireworks,  Port 
Sanilac,  MI.  Location:  The  waters  off  the 
South  Harbor  breakwall.  Lake  Hiux)n 
boimded  by  the  arc  of  a  circle  with  a 
300-yard  radius  with  its  center  in 
approximate  position  43°25'  N.  082''31' 
W  on  July  4.  2002.  from  10  p.m.  tmtil 

11  p.m. 

(6)  CityofEcorse  Water  Festival 
Fireworks,  Ecorse,  MI.  Location:  All 
waters  of  the  Ecorse  Channel  within  a 
300-yard  radius  of  the  fireworks  barge  in 
approximate  position  42*14'  N,  083°09' 
W.  at  the  norUiem  end  of  Mud  Island. 
Ecorse.  on  July  4.  2002.  from  10  p.m. 
until  11  p.m. 

(7)  Port  Austin  Fireworks.  Location: 
The  waters  off  the  Port  Austin  breakwall 
on  Lake  Huron,  bounded  by  the  arc  of 

a  circle  with  a  300-yard  radius  with  its 
center  in  approximate  position  43°03'  N, 
082°40' W,  on  July  4,  2002,  from  10  p.m. 
imtil  11  p.m. 

(8)  Tawas  City  4tb  of  July  Fireworks, 
Tawas,  MI.  Location:  The  waters  off  the 
Tawas  City  Pier,  Lake  Huron  bounded 
by  the  arc  of  a  circle  with  a  300-yard 
radius  with  its  center  in  approximate 
position  44<'13'  N.  083°30'  W,  on  July  4, 
2002  from  10  p.m.  until  11  p.m. 

(9)  Belle  Maer  Harbor  4th  offuly 
Fireworks,  Harrison  Township,  MI. 
Location:  All  waters  of  Lake  St.  Clair 
within  a  300-yard  radius  of  the 
fireworks  barge  in  approximate  position 
42''36'  N,  082''47'  W,  about  400  yards 
east  of  Belle  Maer  Harbor.  Lake  St. 
Clair — Anchor  Bay  on  July  4,  2002.  from 
10  p.m.  until  11  p.m. 

(10)  Crosse  He  Yacht  Club  Fireworks, 
Crosse  He,  MI.  Location:  The  waters  off 
the  Grosse  He  Yacht  Club  deck,  Detroit 
River  boimded  by  the  arc  of  a  circle 
with  a  300-yard  radius  with  its  center 
approximately  located  at  42°05'  N, 
083°09'  W  on  July  4,  2002  from  9  p.m. 
to  10  p.m. 

(11)  Oscoda  Township  Fireworks. 
Location:  The  waters  off  the  DNR  Boat 
Launch  at  the  mouth  of  the  Ausable 
River  bounded  by  the  arc  of  a  circle 
with  a  300-yard  radius  with  its  center  in 
approximate  position  44°19'  N.  083°25' 


W.  on  July  4.  2002.  from  10  p.m.  until 
11  p.m. 

(12)  Grosse  Pointe  Yacht  Club  4th  of 
July  Fireworks,  Crosse  Pointe  Shores, 
MI.  Location:  All  waters  of  Lake  St.. Clair 
within  a  300-yard  radius  of  the 
fireworks  barge  in  approximate  position 
42''25'  N.  082°52'  W,  about  400  yards 
east  of  the  Grosse  Pointe  Yacht  Club 
seawall.  Lake  St.  Clair  on  July  4.  2002. 
from  9:30  p.m.  until  11  p.m. 

(13)  City  of  St  Clair  Fireworks. 
Location:  The  waters  off  St.  Clair  City 
Park,  St.  Clair  River  bounded  by  the  arc 
of  a  circle  with  a  300-yard  radius  with 
its  center  in  approximate  position 
42°49'  N.  082''29'  W.  on  July  4.  2002. 
from  9:30  p.m.  until  11:30  p.m. 

(14)  Algonac  Pickerel  Tournament 
Fireworks,  Algonac.  MI.  Location:  All 
waters  of  the  St.  Clair  River  within  a 
300-yard  radius  of  the  fireworks  barge  in 
approximate  position  42°37'  N,  082°32' 
W,  between  Algonac  and  Russell  Island, 
St.  Clair  River — North  Channel,  on  July 
5.  2002,  from  9:45  p.m.  until  10:30  p.m. 

(15)  Lexington  Independence  Festival 
Fireworks,  Lexington,  MI.  Location:  All 
waters  of  Lake  Huron  within  a  300-yard 
radius  of  the  fireworks  barge  in 
approximate  position  43°13'  N,  082''30' 
W,  about  300  yards  east  of  the  Lexington 
breakwall.  Lake  Huron,  on  July  6,  2002, 
from  7  p.m.  until  12  a.m. 

All  coordinates  are  North  American 
Datum  1983.  In  order  to  ensure  the 
safety  of  spectators  and  transiting 
vessels,  these  safety  zones  will  be  in 
effect  for  the  duration  of  the  events.  In 
cases  where  shipping  is  affected, 
commercial  vessels  may  request 
permission  from  the  Captain  of  the  Port 
Detroit  to  transit  the  safety  zone. 
Approval  will  be  made  on  a  case-by- 
case  basis.  Requests  must  be  made  in 
advance  and  approved  by  the  Captain  of 
the  Port  before  transits  will  be 
authorized.  The  Captain  of  the  Port  may 
be  contacted  via  U.S.  Coast  Guard 
Group  Detroit  on  channel  16.  VHF-FM. 

Dated:  June  7.  2002. 
P.G.  Gerrity. 

Commander,  Coast  Guard,  Captain  of  the  Port 

Detroit. 

(FR  Doc.  02-15795  Filed  6-24-02;  8:45  am) 

aaXJNG  CODE  4910-1 S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coaet  Guard 

33  CFR  Part  165 

(CGD01-02-0e»] 

RIN2115-AA97 

Regulated  Navigation  Area;  Kill  Van 
Kull  Channel,  Nawrark  Bay  Ctiannal, 
South  ElizatMth  Channel,  Elliabeth 
Channel,  Port  Newark  Ctiannel  and 
New  Jaraay  Pierttaad  Channel,  New 
York  and  New  Jeraey 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule:  request  for 

comments. 

summary:  The  Coast  Guard  is  amending 
a  Regulated  Navigation  Area  (RNA)  to 
add  restrictions  on  vessels  transiting  the 
Bergen  Point  West  Reach  of  the  Kill  Van 
Kull  during  U.S.  Army  Corps  of 
Engineers  dredging  operations  in  that 
area.  This  action  is  necessary  to  provide 
for  the  safety  of  life  and  property  on 
navigable  waters  during  dredging 
operations  that  impinge  upon  the 
navigable  portion  of  the  channel  and 
require  the  temporary  relocation  of 
navigational  aids.  This  action  is 
intended  to  reduce  the  risks  of 
collisions,  groundings  and  other 
navigational  mishaps. 
DATES:  This  rule  is  effective  from  June 
17,  2002  to  March  30,  2003.  Comments 
and  related  material  must  reach  the 
Coast  Guard  on  or  before  August  26, 
2002. 

ADDRESSES:  The  Waterways  Oversight 
Branch  of  Coast  Guard  Activities  New 
York  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  CGDOl-02- 
069  and  are  available  for  inspection  or 
copying  at  Waterways  Oversight  Branch, 
Coast  Guard  Activities  New  York.  212 
Coast  Guard  Drive,  room  203,  Staten 
Island,  New  York  10305,  between  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  C.  Nichols, 
Vessel  Traffic  Service,  Coast  Guard 
Activities  New  York  at  (718)  354-4191. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
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this  rulemaking  (CGDOl-02-069). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  to  the  Coast 
Guard  at  the  address  under  AOOMCSSES. 
If  you  submit  them  by  mail  or  hand 
delivery,  submit  them  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying  and  electronic 
filing.  If  you  submit  them  by  mail  and 
would  like  to  know  they  reached  the 
Coast  Guard,  please  enclose  a  stamped, 
self-addressed  postcard  or  envelope.  We 
will  consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  rule  in  view  of 
them. 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulaUon.  Under  5  U.S.C.  553  {bK3). 
the  Coast  Guard  finds  that  good  cause 
exists  for  not  publishing  an  NPRM.  The 
U.S.  Army  Corps  of  Engineers  is 
conducting  an  extensive  navigation 
improvement  project  in  Kill  Van  KuU 
and  Newark  Bay,  New  York  and  New 
lersey.  The  project,  which  is  being 
conducted  in  nine  distinct  phases, 
began  in  April  1999  and  will  continue 
through  approximately  April  2005.  In 
anticipation  of  the  project  and  its 
probable  impact  on  navigation,  the 
Coast  Guard  worked  with  local  pilots 
and  maritime  users  to  develop 
restrictions  on  vessels  transiting  the  area 
during  dredging  operations.  As  a  result 
of  that  cooperative  process,  we 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (63  FR  72219)  on  December  31, 
1998,  discussing  our  intention  to 
establish  a  RegxUated  Navigation  Area 
(RNA)  for  Kill  Van  Kull  Channel. 
Newark  Bay  Channel,  South  Elizabeth 
Channel,  Elizabeth  Channel,  Port 
Newark  Channel  and  New  Jersey 
Pierhead  Channel,  New  York  and  New 
Jersey.  We  received  no  letters 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested  and  none 
was  held.  On  April  15, 1999.  we 
published  a  Final  Rule  in  the  Federal 
Register  (64  FR  18577)  codifying  the 
RNA  at  33  CFR  165.165. 

Now  that  dredging  operations  have 
begun  in  the  Bergen  Point  portion  of  the 
navigation  improvement  project,  it  has 
become  evident  that  the  existing  RNA  is 
insufficient  to  enstue  the  interests  of 
safe  navigation  on  that  portion  of  the 
waterway.  On  May  16.  2002,  Kill  Van 
Kull  Channel  Lighted  Buoys  10  and  12 
(LLNR  37300  and  37310)  and  Bergen 
Point  Lighted  Buoy  14  (LLNR  37325) 
had  to  be  relocated  to  facilitate  dredging 


of  the  Kill  Van  Kull.  Since  these  buoys 
were  relocated,  the  Bergen  Point  Buoy 
has  been  hit  and  moved  off-station 
requiring  Coast  Guard  assets  to  be 
diverted  firom  other  safety  and  seciirity 
missions  in  the  Port  of  New  York  and 
New  Jersey  while  re-establishing  the 
buoy  on-station.  More  importantly, 
other  vessels  have  been  unable  to 
navigate  within  the  temporary  channel 
boundaries.  More  than  half  of  the 
vessels  over  700  feet  long  transiting  this 
area  were  imable  to  safely  navigate  the 
narrow  southern  channel  during  periods 
of  high  current  and  moderate  winds. 
And  there  have  been  several  near 
collisions  between  tugs  and  barges 
operating  in  the  area.  Unless  additional 
regulations  are  established  for  vessels 
operating  in  the  vicinity  of  Bergen 
Point,  the  likelihood  of  similar  future 
mishaps  will  increase  as  continued 
dredging  o(>erations  impinge  upon  the 
navigable  portion  of  the  channel. 

In  light  of  the  foregoing,  we  have 
determined  that  immediate  action  is 
required  to  establish  additional 
regulations  for  vessels  operating  in  the 
vicinity  of  Beigen  Point  while  U.S. 
Army  Corps  of  Engineers  dredging 
operations  continue.  These 
circumstances  provide  good  cause  for 
not  publishing  an  NPRM.  Similarly,  the 
Coast  Guard  finds  that  good  cause  exists 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register.  Any  delay  encountered  in  this 
rule's  effective  date  would  be 
uimecessary  and  contrary  to  public 
interest  since  immediate  action  is 
needed  to  restrict  commercial  vessel 
transits  in  the  waterway  and  protect  the 
maritime  public  from  the  hazards 
associated^ with  changing  vessel  traffic 
patterns  during  this  dressing  project. 

Background  and  Purpose 

The  United  States  Army  Corps  of 
Engineers  and  the  Port  Authority  of 
New  York/New  Jersey  commenced  an 
extensive  channel-dredging  project  in 
the  Kill  Van  Kull  in  April  1999.  On  May 
16.  2002.  Kill  Van  KuU  Channel  Ughted 
Buoys  10  and  12  (LLNR  37300  and 
37310)  and  Bergen  Point  Lighted  Buoy 
14  (LLNR  37325)  were  relocated  to 
facilitate  dredging  of  the  Bergen  Point 
West  Reach  of  the  Kill  Van  Kull.  Since 
these  buoys  were  relocated,  one  vessel 
collided  with  the  Bergen  Point  Buoy 
and  moved  it  off-station  requiring  Coast 
Guard  assets  to  be  diverted  from  other 
safety  and  security  missions  in  the  Port 
of  New  York  and  New  Jersey  while  re- 
establishing the  buoy  on  its  assigned 
location.  More  than  half  of  the  vessels 
over  700  feet  long  transiting  this  area 
were  unable  to  safely  navigate  the 
narrow  southern  channel  during  periods 


of  high  ctirrent  and  moderate  winds. 
Instead,  they  had  to  depart  from  the 
temporary  boundaries  of  the  channel 
and  proceed  through  a  portion  of  the 
closed  area  north  of  the  Kill  Van  Kull 
Lighted  Buoy  10.  There  have  also  been 
several  near  collisions  between  tugs  and 
barges  in  this  area.  In  order  to  protect 
life,  property  and  the  marine 
environment,  the  Coast  Guard  is 
establishing  the  following  additional 
requirements  for  conunercial  vessels 
transiting  Bergen  Point  West  Reach  of 
the  KiU  Van  Kull: 

Tug  Requirements:  All  vessels  350 
feet  in  length,  or  greater,  excluding  tugs 
with  tows,  require  one  assist  tug.  All 
vessels  700  feet  in  length,  or  greater, 
excluding  tugs  with  tows,  require  two 
assist  tugs,  /dl  vessels  900  feet  in 
length,  or  greater,  excluding  tugs  with 
tows,  require  three  assist  tugs. 

Tidal  tunent  Restrictions:  Vessels 
700  feet  in  length,  or  greater,  are 
restricted  to  movements  within  one 
hour  before  or  after  slack  water,  as 
measured  from  the  Bergen  Point  cturent 
station. 

Astern  Tows;  Hawser  tows  are  not 
permitted  unless  an  assist  tug 
accompanies  the  tow. 

Wind  Conditions:  In  sustained  winds 
from  20  to  34  knots:  (1)  Cargo  ships  may 
not  transit;  (2)  tankers  in  ballast  may  not 
transit:  (3)  tugs  pushing  or  towing 
alongside  tai^  barges  350  feet  in  length, 
or  greater,  in  light  condition,  require  an 
assist  tug.  In  sustained  winds  greater 
than  34  knots,  vessels  300  gross  tons  or 
greater  and  all  tugs  with  tows  are 
prohibited  from  transiting. 

Nearly  identical  restrictions  were 
imposed  during  a  previous  dredging 
project  conducted  in  the  same  area  from 
1991  to  1992.  They  were  instituted  after 
three  groundings,  which  resulted  in  one 
oil  spill  and  one  channel  blockage.  In 
anticipation  of  the  current  dredging 
.  project,  the  Coast  Guard  worked  closely 
with  local  pilots  and  commercial 
waterway  users  to  devise  a  system  of 
regulations  that  would  reduce  the 
likelihood  of  similar  mishaps  from 
recurring.  We  sought  to  determine 
whether  less  restrictive  regulations 
could  be  developed  that  would 
adequately  enstue  the  interests  of  safe 
navigation.  After  extensive  consultation, 
computer  simulations  and  other 
analysis,  we  concluded  that  the 
regulations  codified  at  33  CFR  165.165 
would  adequately  protect  the  interests 
of  safe  navigation  in  the  vicinity  of 
Bergen  Point  during  the  U.S.  Army 
Corps  of  Engineers  navigation 
improvement  project.  As  previously 
discussed,  recent,  actual  experience 
with  those  regulations  demonstrates  the 
need  for  these  additional  restrictions  on 
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commercial  vessels  operating  in  that 
area.  Vessel  Traffic  Service  New  York 
has  already  met  with  Pilots  and  Tug 
companies  operating  in  the  port  to 
explain  the  need  for  these  restrictions. 
These  restrictions  will  be  in  place  tmtil 
March  30.  2003.  They  will  be  cancelled 
if  dredging  operations  in  the  vicinity  of 
Beigen  Point  conclude  before  that  date. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  imder  the 
regiilatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26. 1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
finding  is  based  on  the  fact  that  the 
overwhelming  majority  of  vessels 
transiting  through  the  Bergen  Point 
portion  of  the  Kill  Van  Kull  that  would 
be  required  by  this  rule  to  utilize  tug 
assistance  are  already  employing  that 
service  as  a  matter  of  prudence;  only 
those  vessels  not  observing  this  "best 
practice"  will  be  affected.  Vessels  700 
feet  in  length,  or  greater,  could 
encounter  slight  delays  while  awaiting 
optimal  tidal  currents.  Those  delays  can 
be  mitigated  or  avoided  by  appropriate 
arrival  and  departure  plaiming.  The 
actual  impact  of  this  rule  is  minimal 
insofar  as  each  of  the  provisions  of  this 
nile  could  be  imposed,  on  a  case-by- 
case  basis,  upon  individual  vessels 
transiting  through  Bergen  Point  under 
Vessel  Traffic  Services  New  York's 
existing  authority  to  establish  VTS 
Measures  pursuant  to  33  CFR  161.11. 
Rather  than  rely  upon  ad  hoc  measures, 
we  believe  that  the  maritime  public  is 
better  served  by  having  advance,  certain 
knowledge  of  these  requirements  to 
facilitate  ready-reference  and  planning. 
Advance  notifications  will  be  made  to 
the  local  maritime  community  by  the 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  at  New 
York  Harbor  Operations  Committee 
meetings. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
The  term  "small  entities"  comprises 


small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenunental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
conunercial  vessels  intending  to  transit 
Bergen  Point  West  Reach  of  the  Kill  Van 
Kull.  This  RNA  will  not  have  a 
significant  economic  impact  on  a 
substantial  mmiber  of  small  entities  for 
the  follovdng  reasons:  Kill  Van  Kull 
accommodates  approximately  26.000 
vessels  transits  annually;  the 
overwhelming  majority  of  vessels  that 
would  be  required  to  utilize  tug 
assistance  while  transiting  the  Bergen 
Point  portion  of  the  Kill  Van  Kull  are 
already  employing  that  service  as  a 
matter  of  prudence;  only  the  small 
percentage  of  vessels  not  observing  this 
"best  practice"  will  be  affected  by  this 
regulation;  we  know  of  no  specific  small 
entities  among  that  small  number.  Any 
small  entities  that  might  be  affected  by 
this  rule  are  invited  to  submit 
comments,  which  may  result  in 
modifications  to  the  rule. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  the  Coast  Guard  wants  to  assist 
small  entities  in  understanding  this 
final  rule  so  that  they  can  better 
evaluate  its  potential  effects  on  them 
and  participate  in  the  rulemaking,  ff 
your  small  business  or  organization 
would  be  affected  by  this  rule  and  you 
have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  call  Lieutenant  Commander  C. 
Nichols.  Vessel  Traffic  Service,  Coast 
Guard  Activities  New  York  at  (718)  354- 
4191.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance,  with.  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  U  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 


Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
cost  of  compliance  on  them.  We  have 
analyzed  this  rule  imder  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  residt  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditvuB,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  impUcations  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  TrilMl  Govemmente 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 
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Enei^  Effiscts 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

EnTironment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  34(g).  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
fits  paragraph  34(g)  as  it  revises  a 
Regulated  Navigation  Area.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  SubfMis  in  33  CFR  Part  IM 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measiires. 
Waterways. 

For  the  reasons  disctissed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  166-REQULATEO  NAVIGATION 
AREAS  AND  UMITEO  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1.  6.04-6. 160.5;  49 
CFR  1.46. 

2.  From  June  17,  2002  to  March  30, 
2003.  amend  §  165.165  to  add  paragraph 
(d)(10)  to  read  as  follows: 

1166.166    Wi9ul1irt  MaxIpeHon  Awa;  KW 
Van  Kui  Ctiannel,  Newark  Bey  Ctiennel. 
Souitt  ENabatti  Ctiannal.  EHiaballt 
Ctiannal,  Port  Newertt  Ctiennel  and  New 
Jersey  nerheed  Ctiennel,  New  Yorli  end 


to  vessels  transiting  in  or  through  Work 
Areas  (4)  and  (5): 

(i)  Tug  requirements.  All  vessels  350 
feet  in  length,  or  greater,  excluding  tugs 
with  tows,  require  one  assist  tug.  All 
vessels  700  feet  in  length,  or  greater, 
excluding  tugs  with  tows,  require  two 
assist  tugs.  Ml  vessels  900  feet  in 
lei^th.  or  greater,  excluding  tiigs  with 
tows,  require  three  assist  tiigs. 

(ii)  Tiaal  current  restrictions.  Vessels 
700  feet  in  length,  or  greater,  are 
restricted  to  movements  vrithin  one 
hour  before  or  after  slack  water,  as 
measured  from  the  Bergen  Point  current 

station. 

(iii)  Astern  tows.  Hawser  tows  are  not 
permitted  unless  an  assist  tug 
accompanies  the  tow. 

(iv)  Sustained  winds  from  20  to  34 
knots.  In  sustained  winds  bom  20  to  34 
knots: 

(A)  cargo  ships  and  tankers  in  ballast 
may  not  transit  Work  Areas  (4)  and  (5); 

(B)  tugs  pushing  or  tovring  alongside 
tank  barges  350  feet  in  length,  or  greater, 
in  light  condition,  require  an  assist  tug 
in  Work  Areas  (4)  and  (5). 

(v)  Sustained  winds  greater  than  34 
knots.  In  sustained  winds  greater  than 
34  Imots.  vessels  300  gross  tons  or 
greater  and  all  tugs  with  tows  are 
prc^bited  from  transiting  Work  Areas 
(4)  and  (5). 

Dated:  )une  17.  2002. 
V.S.  Crea. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
hrst  Coast  Guard  District. 
(FR  Doc.  02-15967  Filed  6-24-02;  8:45  am] 

■uMa  ooot  4Sio-is-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CPRPartS2 
[CA2ei-0343a;  PRL-722IM] 

RmWoiw  to  Hw  CaWomla  Stale 
ImplanMnlallon  Plan,  San  Joaquin 
VaNay  UnNlad  Air  Pollution  Control 
DIalrict 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


(d)*  •  ' 

(10)  Bergen  Point  West  Reach.  In 
addition  to  the  requirements  in 
paragraphs  (d)(1)  through  (d)(9)  of  this 
section,  the  following  provisions  apply 


r:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  San 
Joaquin  Vdley  Unified  Air  Pollution 
Control  District  (SJVUAPCD)  portion  of 
the  California  State  Implementation 
Plan  (SIP).  These  revisions  concern 
volatile  organic  compound  (VOC) 
emissions  bom  metal  parts  and 
products  coating  operations.  We  are 


approving  Rule  4603;  a  rule  that 
regulates  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  This  rule  is  effective  on  August 
26,  2002.  without  further  notice,  unless 
EPA  receives  adverse  comments  by  July 
25,  2002.  If  we  receive  such  comment, 
we  will  publish  a  timely  withdrawal  in 
the  Federal  Register  to  notify  the  public 
that  this  rule  will  not  take  effect. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4).  U.S.  Environmental  Protection 
y^^ency.  Region  IX.  75  Hawthorne 
Street.  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  DC  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Environmental  Protection  Agency,  Air 
Docket  (6102).  Ariel  Rios  Building.  1200 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20460; 

California  Air  Resources  Board.  Stationary 
Source  Division.  Rule  Evaluation  Section, 
1001  "I"  Street,  Sacramento.  CA  95814; 
and, 

San  Joaquin  Valley  Unified  Air  Pollution 
Control  District,  1990  East  Gettysburg 
Street.  Fresno,  CA  93726. 

FOR  FURTHER  aVORMATlON  CONTACT: 
Jerald  S.  Wamsley,  Rulemaking  Office 
(AIR-4),  U.S.  Environmental  Protection 
Agency.  Region  DC.  (415)  947-4111. 

SUPPUEMENTARY  MFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Ti&ie  of  Contents 

I.  The  SUte's  Submittal 

A.  What  rule  did  the  State  submit? 

B.  Are  there  other  versions  of  this  rule? 

C.  What  is  the  purpose  of  the  submitted  or 
rule  revisions? 

n.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rule? 

B.  Does  the  rule  meet  the  evaluation 
criteria? 

C.  EPA  recommendations  to  further 
improve  the  rule. 

D.  Public  comment  and  final  action, 
in.  Background  Information 

Why  was  this  rule  submitted? 
IV.  Administrative  Requirements. 

I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  rule  we  are  approving 
with  the  dates  that  it  was  adopted  by  the 
local  air  agencies  and  submitted  by  the 
California  Air  Resources  Board  (CARB). 
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Table  1.— Submitted  Rule 

- 

Local  Agency 

Rule# 

Rule  title 

Adopted 

Submitted 

SJVUAPCD  

4603 

Surface  Coatina  of  Metal  Parts  and  Products  

12/20rt)1 

02/20/02 

On  March  15,  2002.  this  rule 
submittal  was  foimd  to  meet  the 
completeness  criteria  in  40  CFR  part  51, 
appendix  V,  which  must  be  met  before 
formal  EPA  review. 

B.  Are  There  Other  Versions  of  This 
Rule? 

On  October  22,  2001,  EPA  reviewed 
and  gave  a  limited  approval  and  limited 
disapproval  to  Rule  4603  (see  66  FR 
53340)  when  incorporating  the 
September  21,  2000  version  of  Rule 
4603  within  the  SIP.  CARB  has  made  no 
intervening  submittals  of  Rule  4603. 

C.  What  Is  the  Purpose  of  the  Submitted 
or  Rule  Revisions? 

SJVUAPCD's  December  20,  2001 
amendments  to  Rule  4603  served  two 
purposes.  The  first  purpose  was  to 
remedy  the  deficiencies  noted  in  our 
October  2001  limited  approval  and 
limited  disapproval.  These  remedies 
will  be  discussed  in  the  following 
section  n.B.  The  second  purpose  was  to 
incorporate  organic  solvent  use, 
disposal,  and  storage  requirements 
within  the  rule.  These  changes  are 
summarized  below. 

— The  rule's  applicability  statement  was 
amended  to  include  organic  solvent 
cleaning  as  well  as  the  storage  and 
disposal  of  organic  solvents  and  waste 
solvent  materials  and  twenty-nine 
new  definitions  were  added  to  the 
rule. 

— An  exemption  for  stripping  cured 
coating,  adhesives.  and  inks  was 
added. 

— Evaporative  loss  minimization 
requirements  will  sunset  on 
November  14.  2002  to  be  replaced 
with  organic  solvent  cleaning,  storage, 
and  disposal  requirements. 

— High  volume  low  pressure  spray 
application  requirements  were 
defined. 

— Solvent  compliance  statement 
requirements  were  added. 

— Test  methods  for  determining  capture 
efficiency,  coating  viscosity,  and 
destruction  efficiency  were  updated 
and  test  methods  were  added  for 
determining  vapor  pressure. 

The  TSD  has  more  information  about 
these  amendments  to  Rule  4603. 


n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rule? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
soiirces  in  nonattainment  areas  (see 
section  182(a)(2)(A)),  and  must  not  relax 
existing  requirements  (see  sections 
110(1)  and  193).  The  SJVUAPCD 
regulates  an  ozone  nonattainment  area 
(see  40  CFR  part  81),  so  Rule  4603  must 
fulfill  RACT. 

Guidance  and  policy  documents  that 
we  used  to  help  evaluate  specific 
enforceability  and  RACT  requirements 
consistently  include  the  following: 

1.  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044,  November 
24, 1987. 

2.  "Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and  Deviations; 
Clarification  to  Appendix  D  of 
November  24. 1987  Federal  Register 
Document,"  (Blue  Book),  notice  of 
availability  published  in  the  May  25, 
1988  Federal  Register. 

3.  "Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources  Volume  VI:  Surface  Coating  of 
Miscellaneous  Metal  Parts  and 
Products,"  USEPA.  June  1978.  EPA- 
450/2-78-015. 

B.  Does  the  Rule  Meet  the  Evaluation 
Criteria? 

We  believe  the  rule  is  consistent  with 
the  relevant  policy  and  guidance 
regarding  enforceability.  RACT,  and  SIP 
relaxations. 

Several  portions  of  the  September  21, 
2000  version  of  Rule  4603  were 
inconsistent  with  EPA  policy  and 
guidance.  On  October  22,  2001.  EPA 
reviewed  and  gave  a  limited  approval 
and  limited  disapproval  to  Rule  4603 
when  incorporating  the  September  21, 
2000  version  of  Rule  4603  within  the 
SIP.  GARB'S  February  20,  2002 
submittal  is  in  part  to  cure  the 
deficiencies  noted  in  our  limited 
disapproval.  SJVUAPCD  has  corrected 
these  deficiencies  in  the  manner 
described  below. 
— ^The  deficiency  at  section  4.1  has  been 

remedied  by  removing  section  4.1  and 

adding  section  4.2.  Section  4.2  is 

consistent  with  EPA  policy 

concerning  noncompliant  coating  use. 


— ^The  viscosity  limits  are  accompanied 
by  an  adequate  test  method  for 
determining  compliance  with  the 
rule. 

— SJVUAPCD  staff  provided  an  analysis 
showing  that  the  excess  VOC 
emissions  allowed  by  using  an  880  gr/ 
1  versus  a  420  gr/1  emissions  limit  for 
the  solid  film  lubricant  speciahy 
category  represented  a  de  minimis 
amount:  less  than  1%  of  the  total 
metal  parts  and  product  soiuce 
category.  While  SJVUAPCD's 
methodology  did  not  strictly  follow 
EPA's  guidance  on  the  subject,  given 
the  few  sources  using  solid  film 
lubricant  and  the  small  amoimt  of 
related  VOC  emissions,  the 
methodology  was  adequate  for  making 
the  de  minimis  demonstration. 
Furthermore,  the  SJVUAPCD  resolved 
to  monitor  VOC  emissions  from  the 
solid  film  specialty  category  and  take 
appropriate  action  to  reduce  these 
emissions  should  they  exceed  a  de 
minimus  amount. 

In  conclusion,  SJVUAPCD  corrected 
the  three  deficiencies  that  provoked  our 
earlier  limited  disapproval.  The  TSD 
has  more  detailed  information  on  our 
evaluation. 

C.  EPA  Recommendations  To  Further 
Improve  the  Rule 

We  have  no  recommendations. 

D.  Public  Comment  and  Final  Action 

As  authorized  iii  section  110(k)(3)  of 
the  Act,  EPA  is  fully  approving  the 
submitted  rule  because  we  believe  it    ' 
fulfills  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rule.  If  we  receive  adverse 
conunents  by  July  25,  2002,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  August  26, 
2002.  This  will  incorporate  this  rule 
into  the  federally  enforceable  SIP. 
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m.  Background  Information 

Why  Was  the  Rule  Submitted? 

VOCa  help  produce  ground-level 
ozone  and  smog,  which  harm  human 


health  and  the  environment.  Section 
110(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
emissions.  Table  2  lists  some  of  the 


national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
rules. 


Date 


Table  2— Ozone  Nonattainment  Milestones 


March  3.  1978 

May  26.  1968  

November  15.  1990 
May  15. 1991  


Event 


EPA  prtxnulgated  a  list  o(  ozorw  rxxuittainment  areas  imder  the  Clean  Air  Ad  as  amended  In  1977.  43  FR 

8964;  40  CFR  81 .305. 
EPA  notified  Governors  that  parts  of  ttwir  SIPs  were  iruidequate  to  attain  and  nwintain  the  ozone  standard 

and  requested  that  they  correct  the  deficiencies  (EPA's  SIP-Call).  See  section  110<a)(2)(H)  of  the  pre- 

amended  Ad.  . 

Clean  Air  Ad  Amendnwnts  of  1990  were  enaded.  Pub.  L.  101-549,  104  Stat.  2399,  codified  at  42  U.S.C. 

7401-7671q. 
Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  corred  deficient  RACT  rules  by  this  date. 


IV.  Administrative  Requirements 

Under  Executive  Order  12886  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfimded  Mandates  Reform  Act  of  1995 
(Public  Uw  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  efiiect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 


August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 


the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  26.  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  erf  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone.  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  May  9,  2002. 
Alexis  Strauss, 
Acting  Regionaf  Administrator,  Region  DC. 

Part  52.  Chapter  I.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PARTS2-[AIIENDE0] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F-Callfomta 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(294)(i)(A)(2)  to 
read  as  follows: 

152.220    MsntMcation  of  plan. 
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(c)*  *  * 

(294)*   *   * 

(i)*  '  * 

(A)*   *   * 

[2)  Rule  4603  adopted  on  April  11. 
1991.  and  amended  on  December  20. 
2001. 
•        •        *        *        • 

[FR  Doc.  02-15871  Filed  6-24-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[WI104-02>7334;  Fm.-722»-q 

Approval  and  Promulgation  of  Ahr 
Quality  hnptomantatlon  Plans; 
Wlaoonain;  Excass  Volatila  Organic 
Compound  Emiaaiona  Faa  Rula 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  EPA  is  approving  a  rule 
that  revises  Wisconsin's  State 
Implementation  Plan  (SIP)  for  ozone. 
The  rule  requires  major  stationary 
sources  of  volatile  organic  compounds 
(VOC)  in  the  Milwaukee  nonattainment 
area  to  pay  a  fee  to  the  state  if  the  area 
fails  to  attain  the  one-hour  national 
ambient  air  quality  standard  for  ozone 
by  2007.  The  fee  must  be  paid  beginning 
in  2008  and  in  each  calendar  year 
thereafter,  until  the  area  is  redesignated 
to  attainment  of  the  one-hour  ozone 
standard.  Wisconsin  submitted  this  rule 
on  December  22.  2000,  as  part  of  the 
state's  demonstration  of  attainment  for 
the  one-hour  ozone  standard.  EPA 
proposed  approval  of  this  SIP  revision 
on  March  6,  2002. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
August  26,  2002. 

ADDRESSES:  Copies  of  the  SIP  revision 
and  EPA's  analysis  are  available  for 
inspection  at  the  following  location: 
United  States  Environmental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division.  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604.  (Please 
telephone  Kathleen  D'Agostino  at  (31 2J 
886-1767  before  visiting  the  Region  5 
Office.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  D'Agostino,  Regulation 
Development  Section  (AR-18J),  Air 
Programs  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency.  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  (312)  886-1767. 
SUPPLEMENTARY  INFORMATION: 
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I.  What  Action  Is  EPA  Taking? 
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Approval? 

III.  What  Administrative  Requirements  Did 

EPA  Consider? 

I.  Whit  Action  Is  EPA  Taking? 

The  EPA  is  approving  a  rule  that 
revises  Wisconsin's  ozone  SIP.  The  rule 
requires  major  stationary  soiuces  of 
VOC  in  the  Milwaukee  nonattainment 
area  to  pay  a  fee  to  the  state  if  the  area 
fails  to  attain  the  one-hour  national 
ambient  air  quality  standard  for  ozone 
by  2007.  The  fee  must  be  paid  beginning 
in  2008  and  in  each  calendar  year 
thereafter,  imtil  the  area  is  redesignated 
to  attainment  of  the  one-hour  ozone 
standard. 

The  EPA  is  approving  this  rule 
because  it  is  consistent  with  the 
requirements  of  the  Clean  Air  Act.  This 
approval  finalizes  EPA's  March  6,  2002 
proposed  approval. 

n.  Did  Anyone  Comment  on  the 
Proposed  Approval? 

We  received  no  comments  on  our 
March  6.  2002  proposal  to  approve 
Wisconsin's  excess  emissions  fee  rule. 

m.  What  Administrative  Requirements 
Did  EPA  Consider? 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Ofiice  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  imder  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  an  unfunded  mandate,  nor  does 
it  significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 


power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTA),  15  U.S.C.  272  note, 
requires  federal  agencies  to  use 
technical  standards  that  are  developed 
or  adopted  by  volimtary  consensus  to 
carry  out  policy  objectives,  so  long  as 
such  standards  are  not  inconsistent  with 
applicable  law  or  otherwise 
impracticable.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  Absent 
a  prior  existing  requirement  for  the  state 
to  use  voluntary  consensus  standards. 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  feilure  to  use  such 
standards,  and  it  would  thus  be 
inconsistent  with  applicable  law  for 
EPA  to  use  voluntary  consensus 
standards  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Act.  Therefore,  the  requirements  of 
section  12(d)  of  the  NTTA  do  not  apply. 

As  required  by  section  3  of  Executive 
Order  12988  (61  FR  4729.  February  7. 
1996).  in  issuing  Wisconsin's  rule  in 
today's  notice.  ^A  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15. 1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings'  issued  under  the  executive 
order,  and  has  determined  that  the 
rule's  requirements  do  not  constitute  a 
taking.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
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provisions  of  the  Paperworic  Reduction 
Act  of  1995,  44  U.S.C.  3501  et  seq. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  e^ct,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Feoeral  Rsfiatar.  A  major  rule 
cannot  take  efiect  until  60  days  after  it 
U  published  in  the  Federal  Ragista-. 
TUs  action  is  not  a  "maior  rule"  as 
defined  l^  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Qean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  26.  2002. 
Fiung  a  petition  fior  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  afiact  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  not  does  it 
extend  the  time  within  which  a  petition 
for  iudidal  review  may  be  filed,  and 
shall  not  postpone  the  effsctiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enfoice  its  requirements.  (See  section 
307(bH2).) 

LM  of  Sdbfact*  !■  «•  CFR  Part  S2 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  rsfsranoe. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Oione.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Aulkerttjr:  42  U.S.C.  7401-7B71q. 

DatMl:  May  17.  2002. 


(C)  •  •  • 

(106)  Wisconsin  submitted  a  revision 
to  its  State  Implementation  Plan  for 
ozone  on  December  22. 2000.  The  rule 
requires  major  stationary  sources  of 
volatile  organic  compounds  in  the 
Milwaukee  nonattainment  area  to  pay  a 
fee  to  the  state  if  the  area  fails  to  attain 
the  one-hour  national  ambient  air 
quality  standard  for  ozone  by  2007. 

(i)  Incorporation  by  reference.  The 
following  section  of  the  Wisconsin 
Administrative  code  is  incorporated  by 
refiarence:  NR  410.06  as  created  and 
published  in  the  (Wisconsin)  Register 
January,  2001.  No.  541,  effective 
February  1, 2001. 

[FR  Doc.  02-15870  Filed  6-24-02;  8:45  am] 


FEOCRAL  COMMUMCATIONS 


47  CFR  Parts  2  and  15 

(ET  DeeM  M-atl;  FCC  00-181] 


Acting  Ragional  AdminiBtmtor.  Re^tn  5. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
foUows: 

PARTSa-CAMCNOCOl 

.  1.  The  authority  citation  fw  part  52 
continues  to  read  as  follows: 

Autbacity:  42  U.S.C  7401  et  teq. 

Subpart  YY    Wlaconam 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(106)  to  read  as 
follows: 

I82J870    MenUncatlonetplen. 

•        •        •        «        • 


AOBICV:  Federal  Communications 

Commission. 

acwow;  Final  rule. 

Hawiirr  This  document  amends  the 
Commission's  rules  to  improve 
spectrum  «^^^^ng  by  unlicensed  devices 
operating  in  the  2.4  GHz  band  (2400- 
2463.5  MHz),  to  provide  for 
introduction  of  new  digital  transmission 
technologies,  and  eliminate  unnecessary 
regulations  for  spread  spectrum 
systems. 

DATft:  Effective  July  25.  2002. 
PON  njRTHBI  ■POWJATION  CONTACT:  Neal 
MtMeil.  Office  of  Engineering  and 
Technology,  (202)  418-2408.  TTY  (202) 
418-2M9.  e-mail:  nmcneil^fccgov. 
■iirrinwiiTinT  mnmumtm:  This  is  a 
summary  of  the  Commission's  Second 
Aeport  and  Order.  ET  Docket  99-231. 
FOC  02-151,  adopted  May  16. 2002  and 
released  May  30,  2002.  The  full  text  of 
this  document  is  available  for 
inspection  and  copying  durii^  regular 
business  hours  in  the  FOC  Renrenoe 
Center  (Room  CY-A257).  445  12th 
Street.  SW..  Washington.  DC  20554.  It  is 
also  available  on  the  Commission's 
internet  site  at  vfww.fbc.gov.  The 
complete  text  of  this  document  also  may 
be  purchased  from  the  Commission's 
duplication  contractor  Qualex 
International.  (202)  863-2893  voice. 
(202)  863-2898  Fax.  qualexint9a<d.com 
email.  Portals  n.  445 12th  Street.  SW. 
Room  CY-B402.  Washington.  DC  20554. 


Summary  of  Second  Report  and  Order 

1.  Digital  Systems.  In  the  Further 
Notice  of  Proposed  Rule  Making 
("FNPflAf  •)  66  FR  31585.  June  12. 2001, 
in  this  proceeding,  we  observed  that  a 
number  of  new  digital  modulation 
technologies  have  been  developed  that 
have  spectrum  characteristics  similar  to 
direct  sequence  spread  spectrum 
systems.  "Hie  digital  systems  spread 
their  transmitted  energy  across  a  wide 
bandwidth,  thereby  minimizing  the 
amount  of  energy  transmitted  in  any  one 
portion  of  the  occupied  frequency  band. 
Therefore,  such  digital  modulation 
systems  may  exhibit  no  more  potential 
to  cause  interference  to  other  devices 
than  direct  sequence  systems.  However, 
because  digital  modulation  systems  do 
not  meet  this  Commission's  definition  of 
a  spread  spectrum  system,  they  have  not 
bewi  allowed  to  operate  undw  §  15.247. 
In  the  FNPRM,  we  proposed  to  amend 

§  15.247  to  provide  for  use  of  these  new 
digital  technologies  in  the  915  MHz,  2.4 
GHz.  and  5.7  GHz  bands.  We  invited 
comment  on  whether  these  technologies 
should  be  allowed  to  operate  at  the 
same  power  levels  as  direct  sequence 
spread  spectrum  systems,  specifically  1 
Watt  m*'""*""'  output  poww  with  a 
m^yimnm  power  spectral  density  of  8 
dBm  per  3  kHz. 

2.  Based  on  analysis  of  the  record,  we 
conclude  that  mtems  using  digital 
modulation  techniques  can  operate 
under  the  same  rules  as  direct  sequence 
spread  spectrum  devices  in  the  915 
MHz.  2.4  GHz.  and  5.7  GHz  band 
without  posing  additioiul  risk  of 
interfnence.  TOerefbre.  we  will  remove 
any  regulatory  distinction  bet%veen 
direct  sequence  spread  spectnun 
systems  and  systems  using  othw  forms 
of  digital  nuMlulation.  We  amend  part  15 
to  replace  refetenoes  to  "direct  sequence 
spread  spectrum"  with  the  term  "digital 
modulation"  and  permit  all  types  of 
digitally  modulated  systems  to  be 
regulated  under  $  15.247.  "Digital 
modulation"  in  the  context  of  47  CFR 
15.247  %dll  have  the  same  meaning  as 
defined  in  47  CFR  15.403(b).  This 
change  «vill  permit  the  authorization  of 
newly  developing  high  data  rate 
technologies.  Under  the  new  rules, 
digital  modulation  systems  ¥dll  be 
subject  to  the  same  poww  output 
nmyimiim,  1  Watt,  and  power  spectral 
density  limits.  8  dBm  per  3  kHz.  as 
direct  sequence  spread  spectrum 
systems. 

3.  Processing  Gain.  The  rules 
currently  require  direct  sequence  spread 
spectrum  devices  to  have  a  processing 
gain  of  at  least  10  dB.  Processing  gain 
represents  the  improvement  to  the 
received  signal-to-noise  ratio,  after 
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filtering  to  the  information  bandwidth, 
from  the  spreading/dispreading 
function.  The  processing  gain  is  also  a 
measure  of  a  direct  sequence  systems 
ability  to  withstand  interference.  In  the 
FNPRM  we  stated  that  as  the  spread 
spectrum  industry  has  matured,  it  is  not 
clear  that  the  processing  gain 
requirement  continues  to  be  necessary. 
Manufactiu-ers  have  an  incentive  to 
design  their  systems  to  include 
processing  gain  in  order  for  their  device 
to  operate  properly  when  located  near 
other  radio  frequency  devices.  We 
further  noted  that  it  has  become 
increasingly  difficult  to  determine  true 
processing  gain  of  certain  direct 
sequence  spread  spectrum  systems  due 
in  part  to  a  diversity  of  opinion  within 
the  industry  as  to  the  definition  of 
processing  gain  for  these  systems  and 
the  proper  way  to  measure  it.  We  also 
noted  that  uncertainties  about  the 
processing  gain  requirement  can  be  a 
significant  impediment  to  the 
introduction  of  new  technologies.  In 
light  of  these  factors,  the  FNPRM 
proposed  to  eliminate  the  processing 
gain  requirement  for  direct  sequence 
spread  spectrum  systems. 

4.  Consistent  with  our  decision  to 
allow  operation  of  digital  modulation 
systems  with  spectrum  characteristics 
similar  to  those  of  spread  spectrum 
systems,  we  find  that  it  is  no  longer 
desirable  to  maintain  the  processing 
gain  requirement  for  direct  sequence 
systems.  The  processing  gain 
requirement  was  incorporated  into  the 
rules  to  ensure  that  systems  taking 
advantage  of  the  higher  power  levels 
afforded  spread  spectrum  systems  were 
indeed  direct  sequence  spread  spectrum 
systems  and  therefore  have  some 
tolerance  to  interference.  We  believe 
that  manufacturers  have  a  market-driven 
incentive  to  design  their  systems  with 
the  ability  to  operate  properly  when 
located  near  other  radio  frequency 
devices. 

5.  Frequency  Hopping  Spread 
Spectrum  Systems.  We  will  allow 
firequency  hopping  spread  spectrum 
systems  to  use  as  few  as  fifteen  hopping 
channels  with  bandwidths  up  to  5  MHz 
and  no  minimum  band  occupancy 
requirements,  provided  output  power  is 
reduced  to  125  mW.  This  modification 
of  our  regulations  for  frequency  hopping 
systems  will  provide  greater  flexibility 
without  significantly  increasing  the  risk 
of  interference  to  other  users.  In  the 
First  Report  and  Order,  66  FR  57557, 
September  25,  2000,  in  this  proceeding, 
we  determined  that  frequency  hopping 
systems  with  bandwidths  between  1 
MHz  and  5  MHz  may  operate  in  the  2.4 
GHz  band  with  a  minimum  of  15 
hopping  channels  and  125  mW  output 


power  with  minimal  interference 
potential.  Nothing  in  the  record  of  this 
proceeding  demonstrates  that  frequency 
hopping  systems  with  bandwidths  of  1 
MHz  or  less  cannot  also  operate 
effectively  with  a  minimiun  of  fifteen 
hopping  channels  with  a  similar  power 
reduction.  The  reduction  of  maximum 
peak  power  from  1  Watt  to  125  mW  will 
offset  any  increased  potential  for 
interference  caused  by  use  of  the 
reduced  hopset,  regardless  of  chaimel 
bandwidth.  We  find  it  imnecessary  to 
require  frequency  hopping  systems  to 
occupy  a  minimum  percentage  of  the 
2.4  GHz  band.  Our  primary  concern  for 
the  operation  of  devices  in  the  2.4  GHz 
band  is  interference  avoidance. 
Although  a  minimum  bandwidth 
occupancy  requirement  may,  in  some 
cases,  reduce  the  interference  potential 
of  frequency  hopping  systems,  it  is  not 
the  only  method  by  which  the  systems 
can  efficiently  share  the  band.  Indeed, 
such  a  requirement  may  actually  negate 
the  possibility  for  system  designers  to 
implement  more  efficient  spectrum 
sharing  techniques  as  they  see  fit.  The 
simple,  unambiguous  rules  we  are 
adopting  in  this  Second  Report  and 
Order  will  allow  manufacturers  the 
freedom  to  design  an  array  of  frequency 
hopping  systems  that  effectively  share 
the  2.4  GHz  band. 

6.  We  will  not  require  frequency 
hopping  systems  that  use  a  reduced 
hopset  to  employ  adaptive  hopping 
techniques.  The  power  reduction  we  are 
adopting  for  these  devices  is  sufficient 
to  mitigate  any  possible  increase  in 
interference  potential  due  to  the  smaller 
number  of  hopping  channels. 
Furthermore,  operation  pursuant  to  the 
modified  rules  will  not  pose  a  greater 
interference  threat  than  systems 
authorized  under  our  former  rules.  We 
note  that  §  15.247(h)  of  the  rules  permits 
the  use  of  intelligent  or  adaptive 
hopping  techniques  in  order  to  avoid 
transmitting  on  occupied  frequencies. 
We  believe  that  §  15.247(h)  provides 
sufficient  flexibility  for  manufacturers 
to  design  products  which  incorporate 
adaptive  hopping  in  circumstances 
where  it  would  be  beneficial.  The 
amended  rules  would  permit 
manufacturers  to  build  products  that 
include  adaptive  techniques  such  as  a 
product  that  includes  both  a  digital  and 
a  frequency  hopping  transmitter,  where 
the  frequency  hopping  transmitter 
avoids  or  suppresses  its  transmissions 
when  the  digital  transmitter  is 
operating. 


Final  Regulatory  Flexibility  Analysis 

'7.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA").'  an  Initial 
Regulatory  Flexibility  Analysis 
("DRFA")  was  incorporated  in  the 
Further  Notice  of  Proposed  Rule  Making 
("FNPRM']  in  this  proceeding,  ET 
Docket  99-231.2  The  Commission 
sought  written  public  comment  on  the 
proposals  in  the  FNPRM,  including 
comment  on  the  IRFA.  As  described 
more  fully  below,  we  find  that  the  rules 
we  adopt  in  the  Second  Report  and 
Order  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.^  We  have 
nonetheless  provided  this  Final 
Regulatory  Flexibility  Analysis 
("FRFA")  to  provide  a  fuller  record  in 
this  proceeding.  This  F*RFA  conforms  to 
the  RFA.* 

A.  Need  for  and  Objective  of  the  Rules 

8.  The  Commission's  spread  spectrum 
rules  have  been  a  tremendous  success. 
A  wide  variety  of  devices  have  been 
introduced  under  these  rules  for 
business  and  consumer  use  including 
cordless  telephones  and  computer  local 
area  networks.  Moreover,  the  past  few 
years  have  witnessed  the  development 
of  industry  standards,  such  as  IEEE 
802.11b,  Bluetooth,  and  Home  RF,  that 
promise  to  greatly  expand  the  number 
and  variety  of  devices  that  will  operate 
in  the  2.4  GHz  band.  We  anticipate  the 
introduction  of  wireless  headsets  and 
computer  connections  for  cellular  and 
PCS  phones,  wireless  computer 
peripherals  such  as  printers  and 
keyboards,  and  a  host  of  new  wireless 
Internet  appliances  that  will  use  this 
band. 

9.  The  rules  adopted  in  the  Second 
Report  and  Order  provide  for  the 
introduction  of  new  digital  transmission 
technologies,  eliminate  unnecessary 
regulations  for  spread  spectnmi 
systems,  and  improve  spectrum  sharing 
by  unlicensed  devices  operating  in  the 
915  MHz  (902-928  MHz),  2.4  GHz 
(2400-2483.5  MHz),  and  5.7  GHz  (5725- 
5850  MHz)  bands.  Specifically,  the 
Second  Report  and  Order  revises 

§  15.247  of  the  Commission's  rules  to 
allow  new  digital  transmission 
technologies  and  direct  sequence  spread 
spectrum  systems  to  operate  under  the 
same  rules  in  the  915  MHz,  2.4  GHz, 


'  See  5  U.S.C.  603.  The  RF.A.  see  5  U.S.C.  601- 
612.  has  been  amended  by  the  Small  Business 
Regulalon*  Enforcement  Fairness  Ad  of  1996 
(SBREFAJ.  Public  Law  104-121.  Title  U.  110  Stat. 
857  (1996). 

^  See  ET  [)ocket  99-231.  FOC  01-158.  66  FR 
31585.  lune  12.  2001. 

'Thus,  we  could  certif>'  that  an  analysis  is  not 
required.  See  5  U.S.C.  605(b). 

••See5U.S.C.604. 
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and  5.7  GHz  bands.*  We  also  remove  the 
requirement  that  direct  sequence  spread 
spectrum  systems  must  demonstrate  at 
least  10  dB  of  processing  gain.  Finally, 
the  Second  Report  and  Order  modifies 
the  rules  for  frequency  hopping  spread 
spectrum  systems  operating  in  the  2.4 
.  GHz  band  to  reduce  the  amount  of 
spectnun  that  must  be  used  with  certain 
types  of  operation.  We  take  these 
actions  to  facilitate  the  continued 
development  and  deployment  of  new 
wireless  devices  for  businesses  and 
consumers. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

10.  Only  the  Information  Technology 
Industry  Coimcil  ("ITI")  filed  comments 
in  response  to  the  IRFA.«  ITI  supports 
the  Conunission's  proposal.  They  state 
that  the  proposals  contained  in  the 
FNPflM  will  significantly  improve 
sharing  of  the  spectrum  by  wireless 
devices  operating  in  the  2.4  GHz  band. 

11.  ITI  supports  the  proposal  to 
modify  §  15.247  of  the  Commission's 
rules  governing  frequency  hopping 
spread  spectrum  devices  in  the  2.4  GHz 
band  to  allow  as  few  as  fifteen  hopping 
channels.  However,  m  requests  ^that  the 
Commission  consider  further 
modifications  to  permit  even  fewer  than 
fifteen  channels.  It  states  that  wireless 
devices  using  less  than  fifteen  channels 
can  be  designed  not  to  interfere  with 
other  equipment.  It  further  states  that 
adopting  a  minimum  limit  of  hopping 
channels  is  contrary  to  the 
Commission's  intent  to  improve 
flexibility  for  manufacturers  an  does  not 
contribute  to  additional  clarifying 
rulemakinfis. 

12.  ITI  also  supports  the 
Conunission's  other  proposals. 
Specifically.  ITI  urges  the  Commission 
to  modify  its  rules  to  accommodate  new 
digital  modulation  systems  in  the  915 
MHz,  2.4  GHz.  and  5.7  GHz  bands.  It 
states  that  the  changes  will  provide 
manufactiuers  with  flexibility  to  design 
non-interfering  products  for  these  bands 
without  the  need  for  frequent  rule 
changes  to  address  each  new 
technology.  Finally,  ITI  supports  the 
proposal  to  remove  the  requirement  that 
direct  sequence  spread  spectrum 
systems  must  demonstrate  at  least  10  dB 
of  processing  gain.  It  states  that  the 
requirement  is  no  longer  necessary  since 
manufacturers  have  an  incentive  to 
include  processing  gains  to  ensure  that 
their  devices  operate  properly  when 
located  near  other  radio  frequency 
devices. 


C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

13.  The  RFA  directs  agencies  to 
provide  a  description  of.  and.  where 
feasible,  an  estimate  of  the  niunber  of 
small  entities  that  may  be  affected  by 
the  rules  adopted.'  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization." 
and  "small  governmental 
jiuisdictions.""  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.^  A 
"small  business  concern"  is  one  that:  (1) 
is  independently  owned  and  operated: 
(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  meets  any  additional 
criteria  established  by  the  Small 
Business  Administration  ("SBA").'" 

14.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  directed  toward 
manufacturers  of  unlicensed 
communications  devices.  Therefore,  we 
will  utilize  the  SBA  definition 
applicable  to  manufactiuers  of  Radio 
and  Television  Broadcasting  and 
Communications  Equipment.  According 
to  the  SBA  regulations,  imlicensed 
transmitter  manufactxuers  must  have 
750  or  fewer  employees  in  order  to 
qualify  as  a  small  business  concern." 
Census  Bureau  data  indicates  that  there 
are  858  U.S.  companies  that 
manufactiue  radio  and  television 
broadcasting  and  communications 
equipment,  and  that  778  of  these  firms 
have  fewer  than  750  employees  and 
would  be  classified  as  small  entities.  ^^ 
This  action  will  not  have  a  negative 
impact  on  small  entities  that 
manufacture  unlicensed  spread 
spectrum  devices. 

15.  According  to  SBA  regulations,  an 
electronic  computer  manufacturer  must 
have  1.000  or  fewer  employees  in  order 
to  qualify  as  a  small  entity.  ^^  Census 
Bweau  data  indicates  that  there  are  716 
firms  that  manufacture  electronic 


computers.  Of  those.  659  have  fewer 
than  500  employees  and  qualify  as  small 
entities.'*  The  remaining  57  firms  have 
500  or  more  employees;  however,  we 
unable  to  determine  how  many  of  those 
have  1.000  or  fewer  employees  and 
therefore  also  qualify  as  small  entities 
under  the  SBA  definition. 

16.  According  to  SBA  regulations,  a 
computer  terminal  manufacturer  must 
have  1.000  or  fewer  employees  in  order 
to  qualify  as  a  small  entity.'^  Census 
Bureau  data  indicates  that  there  are  757 
firms  that  manufacture  computer 
terminals.  Of  those,  162  have  fewer  than 
500  employees  and  qualify  as  small 
entities.'**  The  remaining  11  firms  have 
500  or  more  employees;  however,  we 
unable  to  determine  how  many  of  those 
have  1 ,000  or  fewer  employees  and 
therefore  also  qualify  as  small  entities 
under  the  SBA  definition. 

17.  According  to  SBA  regulations,  a 
computer  peripheral  equipment 
manufacturer  must  have  1,000  or  fewer 
employees  in  order  to  qualify  as  a  small 
entity."  Census  Biueau  data  indicates 
that  there  are  757  firms  that 
manufacture  computer  terminal 
equipment.  Of  those.  701  have  fewer 
than  500  employees  and  qudify  as  small 
entities.'"  The  remaining  56  finns  have 
500  or  more  employees;  however,  we 
unable  to  determine  how  many  of  those 
have  1.000  or  fewer  employees  and 
therefore  also  qualify  as  small  entities 
imder  the  SBA  definition. 

18.  According  to  SBA  regulations,  a 
manufactiuer  of  household  appliances 
must  have  500  or  fewer  employees  in 
order  to  qualify  as  a  small  entity.'^ 
Census  bureau  indicates  that  there  are 
55  firms  that  manufacture  household 
equipment  in  the  "catch  all"  category 
for  such  data.  Of  those.  42  have  fewer 
than  500  employees  and  qualify  as  small 
entities.20  The  remaining  13  firms  have 


,     »47CFR  15.247. 

'   ■  See  Inrormalion  Technology  Industry  Council 
comments. 


'  5  U.S.C.  604(a)(3). 

■5U.S.C601(6). 

"5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small-business  concern"  in  the  Small 
Business  Act.  15  U.S.C.  632).  Pursuant  to  5  U.S.C. 
601(3).  the  statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  definition(s)  in  the 
FadM-al  Ragiaiar." 

'0  15  use.  632. 

"  See  13  CFR  121.201.  (NAICS)  Code  334220. 

■>  S«e  U.S.  Dept.  of  Commerce.  1992  Census  of 
Transportation.  Communications  and  Utilities 
(issued  l^y  1995).  NAIC^  Code  334220. 

"  13  CFR  121.201.  NAICS  Code  334111. 


<«U.S.  Small  Business  Administration  1995 
Economic  Census  Industry  and  Enterprise  Report. 
Table  3.  NAICS  Code  334111.  (Bureau  of  the  Census 
data  adapted  by  the  Office  of  Advocacy  of  the  U.S. 
Small  Business  Administration). 

"13  CFR  121.201.  NAICS  Code  334111. 

'•U.S.  Small  Business  Administration  1995 
Economic  Census  Industry  and  Enterprise  Report. 
Table  3,  NAICS  Code  3341 1 1 .  (Bureau  of  the  Census 
data  adapted  by  the  Office  of  Advocacy  of  the  U.S. 
Small  Business  Administration). 

"  13  CFR  121.201.  NAIC  Code  334119. 

'■U.S.  Small  Business  Administration  1995 
Economic  Census  Industry  and  Enterprise  Report, 
Table  3.  NAICS  Code  334119.  (Bureau  of  the  Census 
data  adapted  by  the  Office  of  Advocacy  of  the  U.S. 
Small  Business  Administration). 

'<»13  CFR  121.201.  NAICS  Code  333298. 

">U.S.  Small  Business  Administration  1995 
Economic  Census  Industry  and  Enterprise  Report, 
Table  3,  NAICS  333298  (Bureau  of  the  Census  data 
adapted  by  the  Office  of  Advocacy  of  the  U.S.  Small 
Business  Administration). 


Federal  Register / Vol.  67,  No.  122 /Tuesday,  June  25,  2002 /Rules  and  Regulations  42733 


500  or  more  employees,  and  therefore, 
unless  one  or  more  has  exactly  500 
employees  do  not  qualify  as  small 
entities  under  the  SBA  definition. 

D.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

19.  Part  15  transmitters  are  already 
required  to  be  authorized  under  the 
Commission's  certification  procedure  as 
a  prerequisite  to  marketing  and 
importation.  See  47  CFR  15.101, 15.201, 
15.305.  and  15.405.  The  new  regulations 
will  add  permissible  methods  of 
operation  for  frequency  hopping  spread 
spectrum  systems  and  permit  systems 
that  use  digital  modulation  techniques 
to  operate  in  the  bands  formerly 
reserved  for  spread  spectrum  operation. 
No  new  reporting  or  recordkeeping 
requirements  will  be  required  for  the 
manufacturers  of  frequency  hopping 
Spread  spectrum  devices  or  systems 
using  digital  modulation. 

20.  This  Second  Report  and  Order 
removes  the  requirement  that  direct 
sequence  spread  spectrum  systems 
exhibit  a  minimum  10  db  of  processing 
gain.  Therefore,  manufacturers  will  no 
longer  be  required  to  test  products  and 
submit  confirmation  of  compliance  with 
this  regulation. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

21.  The  rule  modifications  made  in 
this  Second  Report  and  Order  will 
facilitate  the  continued  development 
and  deployment  of  new  wireless  devices 
for  business  and  consumers.  These 
actions  will  benefit  manufacturers  of 
digitally  modulated  unlicensed  devices 
and  direct  sequence  and  fr^ueni:y 
hopping  spread  spectrum  devices, 
including  small  entities. 

24.  In  the  FNPRM,  we  proposed  to 
amend  §  15.247  of  the  Commission's 
rules  to  provide  for  the  use  of  systems 
which  use  new  digital  modulation 
technologies.  Specifically,  we  proposed 
to  allow  these  devices  to  operate  in  the 
915  MHz,  2.4  GHz.  and  5.7  GHz  bands 
luider  the  same  technical  requirement  as 
spread  spectrum  systems.  We  invited 
comment  on  whether  these  technologies 
should  be  allowed  to  operate  at  the 
same  power  levels  as  direct  sequence 
spread  spectrum  systems,  specifically  1 
Watt  maximum  output  power  with  a 
maximum  power  spectral  density  of  8 
dBm  per  3  kHz.  We  also  noted  that  the 
proposals  for  new  digital  devices  are 
similar  to  the  rules  for  Unlicensed 
National  Information  Infrastructure  (U- 
NU)  devices  contained  in  Subpart  E  of 
part  15,  and  sought  comment  on 


whether  these  new  digital  technologies 
could  be  accommodated  imder  those 
rules. 

25.  Based  on  analysis  of  the  record, 
including  comments  from  small 
business  concerns,  we  have  concluded 
that  systems  using  digital  modulation 
technologies  may  operate  in  the  915 
MHz.  2.4  GHz.  and  5.7  GHz  bands  under 
the  same  rules  as  direct  sequence  spread 
spectnun  devices  without  posing  a  risk 
of  creating  additional  interference.  We 
declined  to  regulate  these  devices  under 
an  alternative  set  of  rules. 

26.  The  FNPRM  also  proposed  to 
remove  the  requirement  that  direct 
sequence  spread  spectrum  systems 
demonstrate  a  minimum  of  10  dB  of 
processing  gain.  One  alternative  the 
Commission  considered  was  to  decline 
to  remove  the  requirement.  However, 
we  determined  that  retaining  the 
requirement  would  unnecessarily 
hinder  the  introduction  of  new  non- 
interfering  devices  in  the  bands. 

27.  The  First  Report  and  Order  ("First 
R8-0")  in  this  proceeding  amended  the 
spread  spectrum  rules  to  allow 
frequency  hopping  spread  spectrum 
systems  in  the  2.4  GHz  band  to  use 
bandwidths  greater  than  1  MHz  but  less 
than  5  MHz  at  a  reduced  power  output 
of  up  to  125  mW.2'  These  wideband 
frequency  hopping  systems  are  allowed 
to  use  as  few  as  fifteen  non-overlapping 
channels  provided  that  the  total  span  of 
hopping  channels  is  at  least  75  MHz. 
Frequency  hopping  systems  with  a 
bandwidUi  of  up  to  1  MHz  were  still 
required  to  use  at  least  75  non- 
overlapping  hopping  channels.  In 
response  to  the  First  R&O,  thirteen 
parties  filed  a  Joint  Petition  for 
Clarification  or.  in  the  Alternative. 
Partial  Reconsideration  ("Joint 
Petition").2z  The  Joint  Petition 
requested  that  the  Commission  clarify 
the  rules  adopted  in  the  Firsf  R&O  to 
specify  a  minimum  of  15  hopping 
chaimels  for  any  system  that  uses 
adaptive  hopping  techniques  to  avoid 
operating  on  occupied  frequencies  and 
limits  its  output  power  to  125  mW, 
regardless  of  hopping  channel 
bandwidth.23  In  the  FNPRM,  we 


2'  First  Report  and  Order  in  ET  Docket  99-231. 
15  FCC  Red  16244  (2000),  65  FR  57557.  September 
25,  2000. 

"  loint  Petition  For  Clarification  or,  in  the" 
Alternative,  Partial  Reconsideration,  submitted  on 
October  25.  2000,  by  3Comm,  Apple  Computer. 
Cisco  Systems,  Dell  Computer.  IBM,  Intel 
Corporation,  Intersil,  Lucent  Technologies, 
Microsoft,  Nokia  Inc.,  Silicon  Wave,  Toshiba 
America  Information  Systems,  and  Texas 
Instruments. 

"  Adaptive  hopping  is  accomplished  by  the 
incorporation  of  intelligence  within  a  frequency 
hopping  spread  spectrum  system  that  permits  the 


proposed  to  adopt  the  changes 
requested  in  the  Joint  Petition. 

28.  The  majority  of  the  commenters 
support  the  proposal  to  allow  frequency 
hopping  systems  to  use  as  few  as  fifteen 
hopping  channels  with  output  power 
not  exceeding  125  mW.^^  The 
commenters  generally  agree  that  a 
reduction  in  maximum  allowed  power 
from  1  Watt  to  125  mW  is  an  acceptable 
compromise  in  exchange  for  using  fewer 
hopping  channels. 

29.  Proxim  objects  to  allowing  as  few 
as  fifteen  hopping  channels  for  systems 
in  the  2.4  GHz  band.  Proxim  believes 
that  this  proposal  could  lead  to 
frequency  hopping  systems  that  do  not 
spread  their  energy  through  a  wide 
portion  of  the  band,  and  therefore 
increase  interference  potential  to  other 
receivers.  It  points  to  the  5.7  GHz  band 
and  notes  that  systems  operating  in  that 
band  use  up  to  60%  of  the  available 
bandwidth.z^  Proxim  proposes  that 
frequency  hopping  systems  in  the  2.4 
GHz  band  also  be  required  to  use  at  least 
60%  of  the  available  band.  It  contends 
that  the  60%  threshold  would  serve  the 
needs  of  manufactiu^rs  while 
preserving  the  underlying  sharing 
philosophy  of  the  part  15  rules.  Ademco 
also  proposes  that  a  minimiun  amount 
of  bandwidth  be  used.  Although 
Ademco  does  support  the  proposed 
reduction  in  the  minimum  number  of 
hopping  channels,  it  states  that  the 
fifteen  channels  should  be  required  to 
be  spread  over  a  minimum  of  90%  of 
the  band.z^  It  submits  that  such  a 
requirement  would  prevent  any  segment 
of  the  2.4  GHz  band  from  being  over 
used. 

30.  We  will  allow  fi«quency  hopping 
spread  spectrum  systems  to  use  as  few 
as  fifteen  hopping  channels  with 
bandwidths  up  to  5  MHz  and  no 
minimum  band  occupancy 
requirements,  provided  output  power  is 
reduced  to  125  mW.  This  modification 
of  our  regulations  for  fiwjuency  hopping 
systems  will  provide  greater  flexibility 
without  significantly  increasing  the  risk 


system  to  recognize  other  users  within  the  band  so 
that  it  individually  and  independently  chooses  and 
adapts  its  hopset  to  avoid  occupied  channels. 

2<  See,  e.g.,  comments  of  Adtran,  Inc.;  The 
Wireless  Communications  Association 
International:  Silicon  Wave.  Inc.:  Wi-LAN.  inc.: 
WIDCOMM:  Agere:  Intel  Corporation:  Bluetooth 
SIC:  Intel  Corporation:  and  Apple  Computers.  See 
also  reply  comments  of  Telecommunications 
industr>'  Association. 

-^125  MHz  of  spectrum  is  available  at  5.7  GHz. 
A  system  using  maximum  a  hopping  channel 
bandwidth  of  1  MHz  would  be  required  to  use  75 
MHz,  or  60%.  of  the  available  spectrum. 

2»  See  Ademco  comments  at  page  1 . 
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of  interference  to  other  users.  The 
reduction  of  maximum  peak  power  from 
1  Watt  to  125  mW  will  offset  any 
increased  potential  for  interference 
caused  by  use  of  the  reduced  hopset, 
regardless  of  channel  bandwidth.  In 
addition,  we  find  it  unnecessary  to 
require  frequency  hopping  systems  to 
occupy  a  minimum  percentage  of  the 
2.4  GHz  band  as  Proxim  and  Ademco 
suggest.  Our  primarily  concern  for  the 
operation  of  devices  in  the  2.4  GHz 
band  is  interference  avoidance. 
Although  a  minimum  bandwidth 
occupancy  requirement  may,  in  some 
cases,  reduce  the  interference  potential 
of  frequency  hopping  systems,  it  is  not 
the  only  method  by  which  the  systems 
can  efficiently  share  the  band.  Indeed, 
such  a  requirement  may  actually  negate 
the  possibility  for  system  designers  to 
implement  more  efficient  spectrum 
sharing  techniques  as  they  see  fit.  The 
simple,  unambiguous  rules  we  are 
adopting  in  this  Second  Report  and 
Order  will  allow  manufacturers  the 
freedom  to  design  an  array  of  frequency 
hopping  systems  that  effectively  share 
the  2.4  GHz  band. 

31.  We  will  not  require  frequency 
hopping  systems  that  use  a  reduced 
hopset  to  employ  adaptive  hopping 
techniques.  We  agree  with  those  parties 
who  contend  that  the  power  reduction 
we  are  adopting  for  these  devices  is 
sufficient  to  mitigate  any  possible 
increase  in  interference  potential  due  to 
the  smaller  niunber  of  hopping 
channels.  Furthermore,  operation 
pursuant  to  the  modified  rules  will  not 
pose  a  greater  interference  threat  than 
systems  already  authorized  under  our 
rules.27  We  also  note  that  8 15.247(h)  of 
the  rules  permits  the  use  of  intelligent 
or  adaptive  hopping  techniques  in  order 
to  avoid  transmitting  on  occupied 
frequencies.  2"  We  believe  that 
§  15.247(h)  provides  sufficient 
flexibility  for  manufacturers  to  design 
products  which  incorporate  adaptive 
hopping  in  circumstances  where  it 
would  be  beneficial.  In  accordance  with 
the  rules,  manufacturers  may  design 
devices  that  incorporate  both  a 
frequency  hopping  spread  spectrum 
transmitter  and  a  digital  modiilation 
transmitter.  Each  transmitter  must 
individually  comply  with  applicable 
rules.  However,  the  frequency  hopping 
transmitter  may  adapt  its  hopset  in 


"  S«e  47  CFR  t5.247(aHl)(iii)  The  rules  allow 
frequency  hopping  systenu  to  use  as  few  as  fifteen 
hopping  channels  provided  the  total  span  of 
hopping  channels  is  at  least  75  MHz.  These  systems 
•re  not  required  to  incorporate  adaptive  hopping 
techniques. 

»47  CFR  15.247(h). 


order  to  avoid  causing  interference  to 
the  digital  modulation  transmitter. 

32.  Report  to  Congress.  The 
Commission  will  send  a  copy  of  the 
Second  Report  and  Order,  including 
this  FRFA.  in  a  report  to  Congress 
pursuant  to  the  Congressionad  Review 
Act.2"  In  addition,  the  Commission  will 
send  a  copy  of  the  Second  Report  and 
Order,  including  the  FRFA.. to  the  Chief 
Counsel  for  Advocacy  of  the  SBA.^ 

33.  Pursuant  to  the  authority 
contained  in  Sections  4(i),  301,  302, 
303(e).  303(f).  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  Sections  154(i),  301. 
302.  303(e).  303(f).  and  303(r).  parts  2 
and  15  of  ^e  Commission's  rule  are 
amended. 

34.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau.  Reference 
Information  Center,  shall  send  a  copy  of 
this  Second  Report  and  Order,  including 
the  Final  Regulatory  Flexibility  Act.  to 
the  Chief,  Coimsel  for  Advocacy  of  the 
Small  Business  Adnunistration. 

List  of  Subfects  in  47  CFR  Parts  2  and 
15 

Communications  eqmpment. 
Federal  Communications  Commission. 
Marlme  H.  Dortch. 

Secretary. 

Rule  Changes 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  2  and 
15  as  follows: 

PART  2-FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302a,  303.  and 
336.  unless  otherwise  noted. 

12.1033    [Amwidsdl 

2.  Section  2.1033  is  amended  by 
removing  paragraph  (b)(10)  and 
redesignating  paragraphs  (b)(ll)  and 
(b)(12)  as  paragraphs  (b)(10)  and  (b)(ll). 
respectively. 

PART  15-RAOIO  FREQEUNCY 
DEVICES 

3.  The  authority  citation  for  part  IS 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  302.  303.  304. 
307.  336.  and  544A. 

4.  Section  15.247  is  amended  as  by: 


»See  S  U.S.C  801(a)(lMA). 
»SMSU.S.CaOS(b). 


A.  Revising  paragraphs  (a) 
introductory  text,  (a)(l)(ii),  (a)(l)(iii), 
(a)(2).  (b)(1),  (c).  and  (d). 

B.  Redesignating  paragraphs  (b)(3) 
and  (b)(4)  as  paragraphs  (b)(4)  and 
(b)(5). 

C.  Adding  a  new  paragraph  (b)(3). 

D.  Removing  and  reserving  paragraph 
(e). 

F.  Revising  paragraph  (f). 
The  additions  and  revisions  read  as 
follows: 

115.247    Opsration  wtlMn  the  bands  902- 
028  MHz,  2400-2483  J  MHz.  and  5725-5850 

MHz. 

(a)  Operation  under  the  provisions  of 
this  section  is  limited  to  frequency 
hopping  and  digitally  modulated 
intentional  radiators  that  comply  vtrith 
the  following  provisions: 

(1)  •  *  ' 

(ii)  Frequency  hopping  systems 
operating  in  the  5725-5850  MHz  band 
shall  use  at  least  75  hopping 
frequencies.  The  maximum  20  dB 
bandwddth  of  the  hopping  channel  is  1 
MHz.  The  average  time  of  occupancy  on 
any  frequency  shall  not  be  greater  than 
0.4  seconds  within  a  30  second  period. 

(iii)  Frequency  hopping  systems  in 
the  2400-2483.5  MHz  band  shall  use  at 
least  IS  non-overlapping  channels.  The 
average  time  of  occupancy  on  any 
channel  shall  not  be  greater  than  0.4 
seconds  within  a  period  of  0.4  seconds 
multiplied  by  the  number  of  hopping 
channels  employed.  Frequency  hopping 
systems  which  use  fewer  than  75 
hopping  frequencies  may  employ 
intelligent  hopping  techniques  to  avoid 
interference  to  other  transmissions. 
Frequency  hopping  systems  may  avoid 
or  suppress  transmissions  on  a 
particular  hopping  frequency  provided 
that  a  minimiun  of  15  non-overlapping 
channels  are  used. 

(2)  Systems  using  digital  modulatioii 
techniques  may  operate  in  the  902-928 
MHz,  2400-2483.5  MHz,  and  5725-5850 
MHz  bands.  The  minimiun  6  dB 
bandwidth  shall  be  at  least  500  kHz. 

(b)  •  *  * 

(1)  For  frequency  hopping  systems  m 
the  2400-2483.5  MHz  band  employing 
at  least  75  hopping  channels,  and  all 
frequency  hopping  systems  in  the  5725- 
5850  MHz  band:  1  Watt.  For  all  other 
frequency  hopping  systems  in  the  2400- 
2483.5  band:  0.125  Watt. 

(3)  For  systems  using  digital 
modulation  in  the  902-928  MHz.  2400- 
2483.5  MHz.  and  5725-5850  MHz 
bands:  1  Watt. 

•        •        •        •        • 

(c)  hi  any  100  kHz  bandwidth  outside 
the  frequency  band  in.which  the  spread 
spectrum  or  digitally  modulated 
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intentional  radiator  is  operating,  the 
radio  frequency  power  that  is  produced 
by  the  intentional  radiator  shall  be  at 
least  20  dB  below  that  in  the  100  kHz 
bandwidth  within  the  band  that 
contains  the  highest  level  of  the  desired 
power,  based  on  either  an  RF  conducted 
or  a  radiated  measiuement.  Attenuation 
below  the  general  limits  specified  in 
§  15.209(a)  is  not  required.  In  addition, 
radiated  emissions  which  fall  in  the 
restricted  bands,  as  defined  in 
§  15.205(a),  must  also  comply  with  the 
radiated  emission  limits  specified  in 
§  15.209(a)  (see  §  15.205(c)). 

(d)  For  digitally  modulated  systems, 
the  peak  power  spectral  density 
conducted  from  the  intentional  radiator 
to  the  antenna  shall  not  be  greater  than 
8  dBm  in  any  3  kHz  band  during  any 
time  interval  of  continuous 
transmission. 
***** 

(f)  For  the  purposes  of  this  section, 
hybrid  systems  are  those  that  employ  a 
combination  of  both  frequency  hopping 
and  digital  modulation  techniques.  The 
frequency  hopping  operation  of  the 
hybrid  system,  with  the  direct  sequence 
or  digital  modulation  operation  tiuned 
off.  shall  have  an  average  time  of 
occupancy  on  any  frequency  not  to 
exceed  0.4  seconds  within  a  time  period 
in  seconds  equal  to  the  number  of 
hopping  frequencies  employed 
multiplied  by  0.4.  The  digital 
modulation  operation  of  the  hybrid 
system,  with  the  frequency  hopping 
operation  turned  off,  shall  comply  with 
the  power  density  requirements  of 
paragraph  (d)  of  diis  section. 
***** 

[FR  Doc.  02-15951  Filed  6-24-02;  8:45  am) 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

[CO  Docket  Nos.  96-262. 94-1 ;  FCC  02- 
161] 

Cost  Rerview  Proceeding  for 
Residential  and  Single-Line  Business 
Subscriber  Line  Charge  (SLC)  Caps 

agency:  Federal  Conununications 

Commission. 

ACTION:  Interpretation. 

SUMMARY:  This  document  concludes  the 
cost  review  proceeding  to  verify  that 
increases  to  the  subscriber  line  charge 
(SLC)  cap  above  $5.00  are  appropriate. 
The  SLC  is  a  flat-rated  charge  imposed 
by  local  telephone  service  providers  on 
end  users  to  recover  the  interstate- 
allocated  portion  of  local  loop  costs.  In 


2000,  the  Commission  adopted  a 
schedule  to  reduce  the  implicit 
subsidies  in  access  rates  while  gradually 
increasing  the  cap  on  the  SLC.  The 
Commission  stated  that  it  would 
conduct  a  cost  review  proceeding  prior 
to  the  scheduled  cap  increases  above 
$5.00.  Based  on  the  record  before  us,-  we 
conclude  that  the  increases  are 
appropriate — and  indeed  necessary — to 
fulfill  the  Commission's  access  charge 
reform  objectives.  Therefore,  the  SLC 
cap  will  increase  as  scheduled  in  the 
Commission's  rules,  to  $6.00  on  July  1, 

2002,  and  to  $6.50  on  July  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  McKee,  Wireline  Competition 
Bureau,  Pricing  Policy  Division,  (202) 
4 1 8-1 5  30 .  or  via  the  Internet  at 
jmckee@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  in 
CC  Docket  Nos.  96-262  and  94-1 
released  on  June  5,  2002.  The  full  text 
of  this  document  is  available  on  the 
Commission's  website  in  the  Electronic 
Comment  Filing  System  and  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center. 
Room  CY-A257.  445  Twelfth  Street. 
SW..  Washington.  DC  20554. 

Background 

In  the  May  2000  CALLS  Order,  the 
Commission  adopted  comprehensive 
interstate  access  charge  and  universal 
service  reforms  for  incumbent  local 
exchange  carriers  (LECs)  subject  to  price 
cap  regulation.  Consistent  with  the  goals 
and  principles  of  the  Communications 
Act.  the  purpose  of  these  reforms  is  to 
promote  competition  by  removing 
implicit  subsidies  from  access  charges, 
while  ensiuing  affordable  and 
reasonably  comparable  rates  through 
explicit  universal  service  support. 
Among  other  things,  the  Commission 
adopted  a  schedule  to  reduce  the 
implicit  subsidies  in  access  rates  while 
gradually  increasing  the  cap  on  the 
subscriber  line  charge  (SLC),  a  flat-rated 
charge  imposed  by  LECs  on  end  users  to 
recover  the  interstate-allocated  portion 
of  local  loop  costs.  Under  the  rules 
adopted  in  the  CALLS  Order,  the  SLC 
cap  for  residential  and  single-line 
business  lines  vdll  increase  to  $6.00  on 
July  1.  2002.  and  to  $6.50  on  July  1. 

2003.  To  verify  that  the  increases  above 
the  ciurent  $5.00  cap  are  appropriate, 
the  Commission  stated  that  it  would 
conduct  a  cost  review  proceeding  prior 
to  any  scheduled  increases  above  this 
cap  to  examine  forward-looking  cost 
information  associated  with  the 
provision  of  retail  voice-grade  access  to 
the  public  switched  telephone  network. 
The  Commission  subsequently 


concluded  that,  if  the  cost  review 
proceeding  verified  that  increases  were 
appropriate  for  price  cap  carriers,  then 
the  same  increases  were  appropriate  for 
carriers  subject  to  rate-of-rettmi 
regulation  because  these  carriers 
generally  have  higher  costs  than  price 
cap  carriers. 

Under  the  Communications  Act,  the 
Commission  has  a  statutory  duty  to 
regulate  the  interstate  rates  of  common 
carriers,  including  the  interstate  access 
rates  charged  by  incumbent  LECs.  In 
performing  that  duty,  the  Commission  is 
required  to  balance  the  Communications 
Act's  goals  of  promoting  competition 
and  preserving  and  advancing  universal 
service.  More  specifically,  the 
Communications  Act  directs  us  to 
convert  implicit  subsidies,  such  as  those 
found  in  access  charges,  into  explicit 
support,  while  simultaneously 
promoting  the  goals  of  affordability  and 
reasonable  comparability  of  rates 
throughout  the  nation.  To  promote 
economically  efficient  competition  and 
to  avoid  cross-subsidization,  the 
Commission  has  recognized  that,  to  the 
extent  possible.  LECs  should  recover 
costs  of  interstate  access  in  the  same 
way  that  they  are  inciured.  Thus,  traffic- 
sensitive  costs  should  be  recovered 
through  corresponding  per-minute 
access  rates.  Similarly,  non-traffic- 
sensitive  costs,  such  as  loop  costs, 
should  be  recovered  through  fixe(J.  flat- 
rated  fees. 

To  address  the  affordability  concerns 
of  universal  service,  however,  the 
Commission  has  limited  the  amount  of 
interstate  costs  that  LECs  can  recover 
directly  frt)m  residential  and  business 
customers  through  the  flat-rated  SLC. 
Specifically,  the  SLC  is  subject  to  a  cap 
that,  particularly  for  residential 
customers,  is  often  too  low  to  enable  the 
LECs  to  recover  the  entire  interstate- 
allocated  cost  of  the  local  loop.  The 
remaining  loop  costs  that  LECs  cannot 
recover  from  the  SLC  are  recovered 
through  charges  imposed  on 
interexchange  carriers  (IXCs),  which 
pass  these  charges  on  to  their  customers. 
Thus,  long-distance  customers  subsidize 
the  rates  Aat  LECs  charge  to  residential 
emd  single-line  business  end  users.  In 
addition  to  the  inefficient  implicit 
subsidies  in  the  rate  structure,  LECs 
historically  have  averaged  their  SLCs 
over  relatively  large  geographic  areas. 
Geographic  rate  averaging  means  that 
customers  in  low-cost  areas  are 
subsidizing  the  rates  of  customers  in 
high-cost  areas.  To  the  extent  the  SLC 
cap  is  set  below  cost,  it  inhibits  a  LECs 
ability  to  deaverage  its  SLC  rates,  thus 
maintaining  implicit  subsidies  running 
iroTD.  low-cost  areas  to  high-cost  areas. 
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To  reduce  the  inefficient  implicit 
subsidies  caused  by  the  residential  and 
single-line  business  SLC  cap,  the 
Commission  in  the  CALLS  Order 
implemented  a  schedule  of  increases  to 
this  cap.  with  corresponding  decreases 
to  the  charges  imposed  on  IXCs.  The  cap 
was  $3.50  prior  to  the  CALLS  Order,  and 
was  raised  to  $4.35  on  )uly  1,  2000,  and 
to  $5.00  on  Julv  1.  2001.  The  cap  is 
scheduled  to  increase  to  $6.00  on  July 
1,  2002  and  to  $6.50  on  July  1,  2003.  In 
setting  these  SIX  caps,  the  Commission 
balanced  the  goals  of  removing  implicit 
subsidies  and  ensuring  the  affordability 
of  basic  telephone  service  for  residential 
and  single-line  business  customers,  and 
concluded  that  gradual  increases  in  the 
SLC  could  bring  substantial  benefits  that 
outweigh  any  anordability  concerns. 
Specifically,  the  Commission  found  that 
increasing  the  SLC  cap  would: 

•  Remove  inefficient  implicit 
subsidies  in  the  access  charge  rate 
structure  by  more  closely  aligning  cost 
recovery  with  cost  causation; 

•  Remove  inefficient  implicit 
subsidies  inherent  in  geographic  rate 
averaging  by  allowing  LECs  greater 
flexibility  to  deavera^  SLCs; 

•  Promote  competition  by  sending 
appropriate  pricing  signals  through 
deaveraged  SLCs  that  more  closely 
reflect  the  actual  costs  of  providing 

service;  and 

•  Not  jeopardize  affordable  local 
telephone  rates  for  qualifying  low- 
income  consumers,  due  to  additional 
Lifeline  support  available  to  cover  any 
SLC  rate  increases  resulting  from  the 
increased  cap. 

As  stated  m  the  CALLS  Order,  the 
Commission  initiated  the  current 
proceeding  to  verify  that  it  is 
appropriate  to  increase  the  residential 
and  single-line  business  SLC  caps  above 
$5.00.  By  Public  Notice  issued  on 
September  17,  2001.  the  Commission 
initiated  a  proceeding  to  verify  that 
increases  to  the  residential  and  single- 
line  business  SLC  cap  above  $5.00  are 
appropriate.  Price  cap  carriers 
submitted  their  cost  studies  on 
November  16,  2001.  Specifically,  Aliant, 
Cincinnati  Bell,  Iowa  Telecom,  and 
Sprint  based  their  cost  studies  on  the 
Synthesis  Model  used  by  the 
Commission  to  determine  costs  for 
universal  service  support  purposes.  The 
remaining  price  cap  LECs,  BellSouth, 
Citizens,  Qwest,  SBC,  Valor,  and 
Verizon,  used  other  cost  models,  some 
of  which  are  proprietary.  Parties 
submitted  comments  on  these  studies 
on  January  24,  2002.  In  addition  to  filing 
conunents  opposing  the  SLC  cap 
increases,  the  National  Association  of 
State  Utility  Consimier  Advocates 
(NASUCA)  filed  a  cost  study  of  its  own. 


Parties  submitted  reply  comments  on 
February  14.  2002. 

Discuaaion 

The  purpose  of  the  instant  proceeding 
is  to  verify  that  increases  to  the  SLC  cap 
above  $5.00  are  warranted.  Specifically, 
pursuant  to  the  Commission's  plan  for 
allowing  SLCs  to  increase  gradually,  the 
SLC  cap  for  residential  and  single-line 
business  lines  is  scheduled  to  increase 
to  $6.00  on  July  1,  2002,  and  to  $6.50 
on  July  1.  2003.  provided  that  "such 
increases  are  appropriate  and  reflect 
higher  costs  where  they  are  to  be 
applied. "  CALLS  Older.  65  FR  38684 
(June  21,  2000). 

To  verify  that  the  scheduled  SLC  cap 
increases  are  appropriate,  the 
Commission  stated  that  it  would 
examine  the  price  cap  carriers'  forward- 
looking  costs  of  providing  retail  voice 
grade  access  to  the  public  switched 
telephone  network.  Forward-looking 
costs  are  the  costs  that  an  efficient 
carrier  would  incur  to  provide  service  in 
a  competitive  market.  Most  markets 
today  are  not  yet  competitive  and  the 
incimibent  LEC  is  the  dominant 
provider  of  service  for  residential  and 
single-line  business  customers.  Even  in 
a  fully  competitive  environment, 
however,  there  may  be  a  continued  need 
for  a  SLC  cap  because  the  cost  of 
providing  service  in  certain  rural  and 
insular  regions  is  high  and  will  likely 
continue  to  be  high  for  the  foreseeable 
future.  By  examining  forward-looking 
costs  in  this  proceeding,  the 
Commission  can  verify  that  increases  to 
the  SLC  cap  would  be  appropriate  if  the 
market  were,  in  fact,  competitive.  Thus, 
by  evaluating  the  SLC  cap  in  light  of 
forward-looking  costs,  we  can  ensure 
that  the  upper  limit  placed  on  consumer 
rates  reflects  competitive  market 
conditions  even  though  full  competition 
has  not  yet  arrived. 

Applying  this  analysis,  we  conclude 
that  the  scheduled  SLC  cap  increases 
are  appropriate  if  the  record 
demonstrates  that  efficient  carriers  in  a 
competitive  market  would  have  a 
substantial  number  of  lines  with 
forward-looking  costs  that  exceed  the 
current  $5.00  SLC  cap  and  the  ultimate 
$6.50  SLC  cap.  A  substantial  number  of 
lines  with  costs  that  exceed  the  current 
$5.00  cap  shows  that,  at  a  level  where 
affordability  is  not  yet  a  paramount 
concern,  the  current  cap  is  impeding  the 
efficient  recovery  of  costs  in  a 
meaningful  way.  A  substantial  number 
of  lines  with  costs  that  exceed  the 
ultimate  $6.50  cap  shows  that,  at  a  level 
where  aflordability  becomes  a 
paramount  concern,  the  ultimate  cap 
serves  a  legitimate  piupose  by 
protecting  consumers  firom  potentially 


imaflordable  rates.  Determining  what 
constitutes  a  "substantial"  nimiber  of 
lines,  however,  is  not  an  exact  science. 
In  making  this  determination  we  rely  on 
our  expertise  in  regulating  interstate 
access  charges,  as  well  as  our  discretion 
in  balancing  the  removal  of  implicit 
subsidies  with  ensuring  aflordability. 
We  conclude  on  the  record  before  us — 
where  the  most  conservative  estimate 
shows  at  least  27  million  non-rural/33 
million  total  residential  and  single-line 
business  price  cap  lines  with  costs 
above  $5.00,  and  at  least  14  million  non- 
rural/20  million  total  residential  and 
single-line  business  price  cap  lines  with 
costs  above  $6.50 — ^tnat  raising  the  cap 
is  necessary  to  enable  SLC  deaveraging 
as  discussed  below.  Therefore,  we  need 
not  determine  precisely  what  figiire 
might  require  us  to  override  the  planned 
increase  of  the  SLC  cap. 

As  a  result  of  the  Commission's  prior 
decisions,  there  is  currently  one  primary 
residential  and  single-line  business  SLC 
cap  that  applies  to  all  carriers.  We 
determine  mat  it  is  appropriate  to  retain 
a  single  national  cap  to  apply  to  all 
inciunbent  LECs.  One  cap,  as  opposed 
to  multiple  caps  for  carriers  or  regions, 
promotes  reasonable  comparability  of 
rates  in  different  geographic  areas,  and 
is  simpler  to  adininister.  In  addition, 
although  the  SLC  cap  will  increase, 
SLCs  will  be  constrained  by  price  cap 
carriers'  CMT  (common  line,  mari^eting 
and  transport  interconnection  charge) 
revenues,  and  by  rate-of-retum  carriers' 
costs.  We  therefore  decline  to  adopt  the 
Florida  Commission's  suggestion  that 
"the  SLC  be  made  state-specific  for  each 
company"  so  carriers  cannot  average 
rates  across  their  regions.  Maintaining 
one  national  SLC  cap  preserves  carriers' 
existing  flexibility  to  average  rates 
across  their  regions.  Eliminating  this 
flexibility  woidd  force  carriers  to 
recover  more  of  their  common  line  costs 
through  the  inefficient  subsidy  of  PICC 
and  (XL  charges.  Moreover,  as 
discussed  above,  the  Commission  in  the 
CALLS  Order  has  provided  LECs  the 
flexibility  to  deaverage  their  SLCs 
within  study  areas  once  certain 
conditions  are  met.  Raising  the  SLC  cap 
will  provide  LECs  with  a  greater  ability 
to  take  advantage  of  study  area 
deaveraging.  To  the  extent  carriers  do 
not  avail  themselves  of  the  opportimity 
to  deaverage  their  SLCs  after  the  cap 
reaches  $6.50,  however,  the 
Commission  will  have  the  opportunity 
to  revisit  this  issue  if  necessary- 

Our  decision  in  this  proceeding 
affects  both  the  price  cap  carriers 
regulated  under  our  rules  adopted  in  the 
CALLS  Order,  and  rate-of-retum 
carriers.  Although  the  access  charge 
reforms,  including  the  SLC  cap 
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increases,  adopted  in  the  CALLS  Order 
applied  only  to  price  cap  carriers,  in 
2001  the  Commission  implemented  a 
separate  access  charge  reform  plan  for 
rate-of-retum  carriers,  which  serve 
roughly  10.9  million  lines.  Pursuant  to 
the  Commission's  decision  in  the  Rate- 
of-Retum  Access  Charge  Reform  Order. 
the  residential  and  single-line  business 
SLC  cap  for  rate-of-retum  carriers  is 
synchronized  with  the  CALLS  Order 
schedule  for  increases  above  $5.00, 
pending  the  findings  of  the  Commission 
In  the  price  cap  carrier  SLC  review 
proceeding.  In  the  Rate-of-Retum 
Access  Charge  Reform  Order,  the 
Commission  stated  that,  if  SIX  cap 
increases  are  justified  for  price  cap 
carriers,  then  SLC  cap  increases  also  are 
justified  for  rate-of-retum  carriers 
because  rate-of-retiun  carriers  generally 
have  higher  common  line  costs  than 
price  cap  carriers.  The  Rural  Task  Force 
has  documented  these  higher  costs, 
finding  that  rate-of-retum  carriers  in 
rural  areas  have  high  loop  costs  because 
of  a  lack  of  economies  of  scale  and 
density,  and  total  investment  in  plant 
per  loop  is  substantially  higher  for  rural 
carriers  than  for  non-nual  carriers. 
Furthermore,  parity  in  SLC  cap  levels 
among  price  cap  and  rate-of-retura 
carriers  is  appropriate  to  ensure 
reasonable  comparability  of  rates  in 
urban  and  rural  areas. 

After  considering  the  various 
submissions  on  the  record,  we  find  that 
the  record  demonstrates  that  a 
substantial  niunber  of  lines  have 
forward-looking  costs  above  the  current 
$5.00  cap  and  ti^e  ultimate  $6.50  cap. 
The  cost  studies  of  the  price  cap  LECs 
provide  results  showing  the  greatest 
niunber  of  lines  with  costs  above  $5.00 
and  $6.50  respectively,  but  we  are 
disinclined  to  use  those  results  because 
of  the  criticisms  of  these  studies  raised 
by  commenters  in  this  proceeding. 
Proceeding  cautiously,  and  assuming  for 
the  sake  of  argument  that  these 
criticisms  are  valid,  we  find  that 
NASUCA 's  more  conservative  cost 
study  still  shows  that  there  are  a 
substantial  number  of  lines  above  the 
SLC  caps.  Commission  staff  were  able  to 
verify  NASUCA's  results  using  the  cost 
model  and  NASUCA's  assumptions.  In 
addition,  we  observe  that  certain  parties 
that  support  raising  the  SLC  cap  also   . 
relied  on  the  Synthesis  Model.  Although 
some  of  these  parties  modified  various 
parameters  of  the  model,  they  generally 
agreed  that  the  model  provided  a 
reasonable  estimate  of  forward-looking 
costs  for  the  limited  purpose  of  this 
proceeding.  The  Commission  has 
cautioned  parties  against  using  the 
results  of  the  Sjoithesis  Model  to  set 


rates,  however,  and  we  emphasize  that 
we  are  not  doing  so  in  this  proceeding. 
Instead,  we  are  reljring  on  NASUCA's 
cost  study  because  it  is  the  most 
conservative  one  in  our  record 
addressing  the  question  of  whether  the 
proposed  SLC  cap  increases,  applicable 
to  all  carriers  on  a  national  basis,  are 
appropriate. 

NASUCA's  cost  study,  although 
conservative,  still  amply  demonstrates 
that  a  substantial  number  of  residential 
and  single-line  business  lines  have 
forward-looking  costs  above  the  current 
$5.00  SLC  cap,  and  above  the  fully 
phased-in  $6.50  SLC  cap.  Specifically, 
NASUCA's  analysis  shows  that  at  least 
27  million  non-rural  price  cap  lines 
have  forward-looking  costs  above  $5.00, 
and  at  least  14  million  non-rural  price 
cap  lines  have  forward-looking  costs 
above  $6.50.  The  actual  number  of  lines 
with  forward-looking  costs  above  the 
$5.00  and  $6.50  caps  presumably  is 
even  higher  because  NASUCA 
examined  die  results  of  only  80  study 
areas  in  the  Synthesis  Model,  including 
only  non-rural  study  areas  served  by 
price  cap  carriers.  NASUCA  did  not 
include  approximately  6  million  lines 
from  price  cap  carriers'  rural  study 
areas,  which  are  likely  to  have  relatively 
high  costs.  Thus.  NASUCA's  study  is 
conservative  not  only  as  a  result  of  its 
reliance  on  the  Synthesis  Model,  which 
was  not  intended  to  be  used  for 
ratemaking  piirposes,  but  also  as  a  resiUt 
of  its  exclusion  of  high-cost  study  areas, 
which  introduces  a  downward  bias  to 
its  cost  estimates.  NASUCA's  analysis 
shows  that  lines  with  forward-looking 
costs  above  the  caps  are  geographically 
dispersed  and  exist  in  every  state.  Given 
the  substantial  number  of 
geographically-dispersed  lines  above  the 
caps,  we  find  that  the  scheduled 
increases  in  the  SLC  cap  are 
appropriate. 

m  the  CALLS  Order,  the  Commission 
rejected  commenters'  request  to 
combine  the  multi-line  business  SLC 
and  the  multi-line  business  PICC.  but 
agreed  to  revisit  the  issue  during  the 
residential  and  single-line  business  SLC 
cap  cost  review  proceeding.  After 
weighing  the  competing  goals  of 
removing  implicit  subsidies  and 
maintaining  affordable  rates  for 
consumers,  we  determine  that  it  is  not 
appropriate  to  combine  the  multi-line 
business  SLC  and  PICC  charged  by  price 
cap  LECs  at  this  time. 

m  declining  commenters'  suggestions 
to  combine  the  multi-line  business  SLC 
and  PICC,  we  observe  that  the  multi-line 
business  PICC  will  be  reduced  or 
eliminated  for  most  carriers  when  the 
residential  and  single-line  business  SLC 
cap  reaches  $6.50.  If  necessary,  we  will 


examine  ways  to  eliminate  the  multi- 
line business  PICC,  as  well  as  another 
charge  containing  implicit  subsidies,  the 
OCL  charge,  after  the  residential  and 
single-line  business  SLC  reaches  the  cap 
of$6.50  in  July  2003. 

In  addition,  we  are  concerned  with 
the  affordability  issues  raised  by 
increasing  the  multi-line  business  SLC 
above  the  current  $9.20  cap.  Some 
carriers  that  operate  in  high-cost  areas 
still  recover  their  loop  costs  by  charging 
DCCs  up  to  the  full  amount  of  the  multi- 
line business  PICC  cap  of  $4.31 .  The 
IXCs,  in  turn,  recover  the  PICC  frt>m  all 
of  their  multi-line  business  customers, 
effectively  spreading  the  PICC  across  a 
much  larger  group  and  thereby  lowering 
the  amount  recovered  from  each 
customer.  If  we  were  to  combine  the 
charges  at  this  time,  some  multi-line 
business  customers  in  high-cost  areas 
would  be  subject  to  SLCs  at  or  near 
$13.51  per  line  per  month.  Increasing  to 
this  level  the  SLCs  of  these  customers, 
who  are  not  eligible  fr>r  Lifeline  support, 
would  raise  affordability  concerns. 
Additionally,  we  are  disinclined  to 
recover  the  subsidy  represented  by  the 
multi-line  business  PICC  entirely  frt>m 
the  narrow  class  of  high-cost  multi-line 
business  customers,  rather  than 
spreading  its  effect  more  broadly  by 
continuing  to  recover  it  from  IXCs. 
which  have  considerable  flexibility  in 
how  they  recover  this  cost. 

At  paragraph  154  of  the  CALLS  Order, 
the  Commission  adopted  an  option  that 
allows  rural  price  cap  LECs  some  relief 
frt)m  achieving  the  required  switched 
access  usage  charge  reductions  solely 
through  rate  decreases.  Specifically, 
non-Bell  Operating  Company  price  cap 
carriers  that  have  at  least  20  percent  of 
total  holding  company  lines  operated  by 
rural  telephone  companies  may  elect  to 
shift  to  the  common  line  basket  the 
switched  access  usage  charges  necessary 
to  yield  those  filing  entities' 
proportionate  share  of  the  total 
reduction  in  switched  access  usage 
charge  rates.  These  carriers  would 
include  these  amounts  in  the  CMT 
revenue  requirement,  and.  to  the  extent 
they  caimot  recover  all  of  the  revenue 
requirement  within  a  filing  entity,  they 
may  increase  their  multi-line  business 
PIOCs  and  multi-line  business  SLCs  in 
other  filing  entities  within  the  same 
holding  company,  up  to  the  amount  of 
the  applicable  SLC  and  PICC  cap.  The 
Commission  stated  that  this  mechanism 
was  to  be  reviewed  in  the  instant  cost 
proceeding  to  determine  whether 
retaining  this  exception  or  transferring 
the  additional  switched  access 
reduction  amounts  to  the  CMT  basket  is 
warranted. 
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We  note  that  no  party  has  raised  any 
objection  to  retaining  the  rural  price  cap 
exception  and  we  are  not  aware  of  any 
problems  created  by  the  exception.  We 
believe  that  the  rationale  for  adopting  it 
in  the  CALLS  Order  remains,  i.e.,  it  is 
in  the  public  interest  to  allow  rural 
price  cap  LECs  some  ability  to  recover 


the  switched  access  usage  charge 
reductions  through  shifting  them  to  the 
CMT  basket.  We  therefore  retain  the 
exception. 

Accordingly,  it  is  ordered  that, 
pursuant  to  sections  1, 4(i)  and  (j).  201- 
205,  218-222.  254,  303(r).  and  403  of 
the  Communications  Act.  as  amended, 
47  U.S.C.  151,  154(i),  154(j),  201-205, 


218-222,  254.  303(r),  and  403,  this 
Order  is  hereby  adopted. 

Federal  Communications  Commission. 

Mariene  H.  Doitch, 

Secretary. 

(FR  Doc.  02-15949  Filed  6-24-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  pn>posed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-297-AD] 

RIN  2120-AA64 

Airworthinass  Diractivas;  AirtHis  Rflodel 
A300  B2  and  B4  Sarias  Airplanes;  and 
Modal  A300  B4-601,  B4-603,  B4-620, 
B4-605R,  B4-622R,  and  F4-605R 
Airpianas 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  a 
previously  proposed  airworthiness 
directive  (AD)  applicable  to  certain 
Airbus  Model  A300  B2  and  B4  series 
airplanes  and  Model  A300  B4-601.  34- 
603,  34-620,  B4-605R,  B4-622R,  and 
F4-605R  airplanes.  The  previously 
proposed  AD  would  have  revised  an 
existing  AD  to  remove  one  model  from 
the  applicability.  That  AD  currently 
requires  a  one-time  inspection  for 
cracking  of  the  gantry  lower  flanges  in 
the  main  landing  gear  (MLG)  bay  area; 
and  repair,  if  necessary.  This  new 
action,  which  proposes  to  supersede  the 
existing  AD,  would  remove  the  one 
model  from  the  applicability.  For 
certain  airplanes,  it  would  retain  the 
one-time  inspection  for  cracking  of  the 
gantry  lower  flanges  and  repair,  if 
necessary.  For  other  airplanes,  this  new 
action  would  add  repetitive  inspections 
of  the  gantry  lower  flanges;  repair,  if 
necessary;  and  reinforcement  of  the  left- 
hand  and  right-hand  gantry.  The  actions 
specified  by  this  new  proposed  AD  are 
intended  to  detect  and  correct  cracking 
of  the  gantry  lower  flanges  in  the  MLG 
bay  area,  which  could  result  in 
decompression  of  the  airplane. 
DATES:  Comments  must  be  received  by 
July  30,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
297-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-297-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  31agnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer,  International 
Branch,  ANM-116,  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1112; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
^specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 


•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  belled  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments    ■ 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-297-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this. 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-297-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056.- 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  Airbus 
Model  A300  32  and  34  series  airplanes; 
and  Model  A300  34-601,  34-603.  34- 
620,  B4-605R.  B4-622R,  and  F4-605R 
airplanes,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  )anuar>'  10,  2001 
(66  FR  1917).  That  NPRM  proposed  to 
revise  AD  98-13-37,  amendment  39- 
10628  (63  FR  34589,  June  25,  1998), 
which  is  applicable  to  certain  Airbus 
Model  A300  and  all  Model  A300-600 
series  airplanes.  (See  the  "Explanation 
of  Airplane  Model  Designation"  below.) 
The  NPRM  proposed  to  continue  to 
require  a  one-time  inspection  for 
cracking  of  the  gantry  lower  flanges  in 
the  main  landing  gear  (MLG)  bay  area, 
and  repair,  if  necessary,  but  would  have 
removed  Model  A300  "F4-622R 
airplanes  from  the  applicability. 
Removing  Model  A300  F4-622R 
airplanes  from  the  proposed 
applicability  was  based  on  information 
received  from  the  Direction  Generale  de 
TAviation  Civile  (DGAC),  the  French 
civil  airworthiness  authority.  This 
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information  indicated  that  Model  A300 
F4-622R  airplanes  are  not  subject  to 
cracking  of  the  gantry  lower  flanges  in 
the  MLG  bay  area. 

Explanation  of  Airplane  Model 
Designation 

The  applicability  of  AD  98-13-37 
includes  the  following  airplane  models: 
A300  B4-601.  B4-603.  B4-620.  84- 
605R.  B4-622R.  F4-«05R.  and  F4-622R. 
However,  since  these  airplanes  are 
commonly  referred  to  as  "Model  A300- 
600  series  airplanes,"  that  model 
designation  was  specified  in  the 
applicability  of  that  AD.  Since  the 
issuance  of  that  AD,  the  FAA  has 
determined  that  these  airplanes  should 
be  designated  exactly  as  they  appear  on 
the  type  certificate  data  sheet. 
Therefore,  the  applicability  of  the 
previously  proposed  AD,  as  well  as  that 
of  this  new  NPRM,  designates  each 
specific  model  (excluding  Model  F4- 
622R  airplanes,  which  are  purposely 
removed)  without  referring  to  the 
common  name  of  the  airplane. 

Actions  Since  Issuance  of  Previous 
Proptisal 

Since  the  issuance  of  the  previous 
proposal,  the  FAA  has  been  advised.that 
Airbus  has  issued  Service  Bulletin 
A30O-53-6128,  dated  March  5.  2001,  for 
Model  A300  B4-601.  34-603.  B4-605R. 
B4-620,  B4-622,  B4-622R,  and  F4- 
605R  airplanes.  The  service  bulletin 
describes  procedures  for  repetitive 
inspections  for  cracks  of  the  lower 
flanges  of  gantries  3,4,  and  5  on  the  left- 
hand  and  right-hand  sides:  repair  of  any 
cracks  detected;  and  reinforcement  of 
the  left-hand  and  right-hand  gantries. 
The  service  bulletin  also  provides  a 
sequence  of  steps  for  accomplishing 
threshold  and  repetitive  inspections, 
repair,  and  reinforcement  in  the 
Synoptic  Chart  included  as  Figure  2. 
Sheets  1  through  5;  the  Synoptic  Chart 
also  indicates  the  interval  between 
certain  steps. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repairs,  this 

Eroposal  would  require  those  repairs  to 
B  accomplished  per  a  method  approved 
by  the  FAA. 

FAA's  Determination 

The  FAA  has  determined  that — for 
Model  A300  B4-601,  B4-603,  B4-605R. 
B4-620.  B4-622,  B4-622R.  and  F4- 
605R  airplanes — the  following  actions 
must  be  accomplished  in  accordance 


with  Airbus  Service  Bulletin  A30O-53- 
6128,  dated  March  5.  2001: 

•  Initial  and  repetitive  inspections  for 
cracking  of  the  gantry  lower  flanges  in 
the  main  landing  gear  bay  area. 

•  Repairs,  if  necessary. 

•  Reinforcement  of  the  left-hand  and 
right-hand  gantries. 

Conclusion 

Since  these  requirements  expand  the 
scope  of  the  originally  proposed  rule, 
the  FAA  has  determincKl  that  it  is 
necessary  to  issue  this  supplemental 
notice  of  proposed  rulemaking  which 
proposes  to  supersede  the  existing  AD 
rather  than  to  revise  it.  Issuance  of  this 
supplemental  NPRM  provides 
opportimity  for  public  comment  on  the 
proposed  repetitive  inspections. 

Cost  Impact 

One-Time  Inspection 

The  niunber  of  airplanes  affected  by 
AD  98-13-37  was  estimated  to  be  67. 
The  one-time  inspection  required  by 
that  AD  was  estimated  to  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiues,  the  cost  impact  of  AD 
98-13-37  on  U.S.  operators  was 
estimated  to  be  $16,080.  or  $240  per 
airplane. 

The  FAA  currently  estimates  that  43 
Model  A300  B2  and  B4  series  airplanes 
of  U.S.  registry  would  be  affected  by  the 
one-time  inspection  required  by  AD  98- 
13-37  and  proposed  to  be  retained  in 
this  supplemental  NPRM.  We  also 
estimate  that  all  affected  U.S.  operators 
have  previously  accomplished  these 
requirements,  so  that  the  future  cost 
impact  of  this  requirement  is  minimal. 

Repetitive  Inspections 

The  FAA  estimates  that  78  Model 
A300  B4-601.  B4-603.  B4-605R.  B4- 
620,  B4-622R,  and  F4-605R  airplanes  of 
U.S.  registry  would  be  affected  by  the 
proposed  repetitive  inspections,  that  it 
would  take  approximately  12  work 
hours  per  airplane  to  accomplish  each 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  repetitive  inspections  on  those 
U.S.  operators  is  estimated  to  be 
$56,160,  or  $720  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figures  for  the 
repetitive  inspections  are  based  on 
assiunptions  that  no  operator  has  yet 
accomplished  those  repetitive 
inspections  and  that  no  operator  would 
accomplish  those  repetitive  inspections 
in  the  future  if  this  proposed  AD  were 
not  adopted.  The  cost  impact  figures 


discussed  in  AD  rulemaking  actions 
represent  only  the  time  necessary  to 
perform  the  specific  actions  actually 
required  by  the  AD.  These  figures 
typically  do  not  include  incidental 
costs,  such  as  the  time  required  to  gain 
accessand  close  up.  planning  time,  or 
'  time  necessitated  by  other 
administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federai  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AutlMrity:  49  U.S.C.  106(g).  40113,  44701. 

f  99.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10628  (63  FR 
34589.  June  25. 1998)  and  by  adding  a 
new  airworthiness  directive  to  read  as 
follows: 

Aiibus:  Docket  2000-NM-297-AD. 

Supersedes  AD  98-13-37,  Amendment 
39-10628. 
Applicability:  Model  A300  82  and  84 
series  airplanes  on  which  Airbus 
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ModiBcation  3474  has  been  accomplished; 
and  Model  A300  B4-601.  B4-603.  B4-605R. 
B4-620.  B4-622R.  and  F4-605R  airplanes  on 
which  Airbus  ModiHcation  12169  has  not 
been  incorporated  in  production;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modiRed. 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiHcation.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
speciBc  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  of  the  gantry 
lower  flanges  in  the  main  landin]g  gear  (MLG) 
bay  area,  which  could  result  in 
decompression  of  the  airplane,  accomplish 
the  following: 

One-Time  Inspection  and  Corrective  Action, 
if  Needed 

(a)  For  Model  A300  B2  and  B4  series 
airplanes:  Prior  to  the  accumulation  of  16.300 
total  flight  cycles,  or  within  500  flight  cycles 
af^er  July  30, 1998  (the  effective  date  of  AD 
98-13-37.  amendment  39-10628).  whichever 
occurs  later,  perform  a  one-time  ultrasonic 
inspection  for  cracking  of  the  gantry  lower 
flanges  in  the  MLG  bay  area,  in  accordance 
with  Airbus  All  Operators  Telex  (AOT)  53- 
11.  dated  October  13,  1997. 

'  (1)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  the 
AOT. 

(2)  If  no  cracking  is  detected,  no  further 
action  is  required  by  this  AD. 

Repetitive  Inspections  and  Corrective 
Action,  if  Needed 

(b)  For  Model  A300  B4-601,  B4-603.  B4- 
605R.  B4-620.  B4-622R.  and  F4-605R 
airplanes:  Perform  the  requirements  of 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD,  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-6128.  dated  March  5.  2001. 

(1)  Perform  initial  and  repetitive  ultrasonic 
inspections  or  high-frequency  eddy  current 
(HFEC)  inspefctions  for  cracks  of  the  lower 
flanges  of  gantries  3.  4.  and  5  between 
fuselage  frames  FR47  and  FR54.  in 
accordance  with  the  thresholds  and  the 
Accomplishment  Instructions,  including  the 
Synoptic  Chart  contained  in  Figure  2,  sheets 
1  through  5  inclusive,  of  the  service  bulletin. 

(2)  Perform  repairs  and  reinforcements,  in 
accordance  with  the  thresholds  and  the 
Accomplishment  Instructions,  including  the 
Synoptic  Chart  contained  in  Figure  2,  sheets 
1  through  5  inclusive,  of  the  service  bulletin, 
except  as  speciHed  in  paragraph  (b)(3)  of  this 
AD. 

(3)  If  a  new  crack  is  found  during  any 
inspection  required  by  paragraph  (b)(1)  or 
(b)(2)  of  this  AD  and  ihe  Synoptic  Chart 


contained  in  Figure  2.  sheets  1  through  5^^ 
inclusive,  of  the  service  bulletin  specifies  to 
contact  Airbus  for  appropriate  action:  Prior  to 
further  flight,  repair  per  a  method  approved 
by  the  Manager.  International  Branch.  ANM- 
116.  FAA.  Transport  Airplane  Directorate. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  1997- 
372-236(B)  R2.  dated  April  18.  2001.  and 
2001-O91(B).  dated  March  21.  2001. 

Issued  in  Renton.  Washington,  on  June  18, 
2002. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-15912  Filed  6-24r-02;  8:45  am) 
BILUNO  COOS  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CQO07-02-O42] 

RIN2115-AA97 

Sacurfty  Zona,  San  Juan,  PR 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
create  moving  and  fixed  security  zones 
50  yards  around  all  cruise  ships 
entering,  departing,  moored  or  anchored 
in  the  Port  of  San  Juan,  Puerto  Rico. 
These  security  zones  are  needed  for 
national  security  reasons  to  protect  the 
public  and  ports  from  potential 
subversive  acts.  Entry  into  these  zones 
isprohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Port  of 
San  Juan  or  his  designated 
representative. 


DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  August  26,  2002. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commanding 
Officer,  Marine  Safety  Office  San  Juan, 
P.O.  Box  71526,  San  Juan,  Puerto  Rico 
00936.  You  may  also  deliver  them  in 
person  to  Commanding  Officer,  Marine 
Safety  Office  San  Juan.  Rodriguez  and 
Del  Valle  Building.  4th  Floor.  Calle  San 
Martin.  Road  «2.  Guaynabo,  Puerto 
Rico.  00968.  The  U.S.  Coast  Guard 
Marine  Safety  Office  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  materials  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  vtrill  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  USCG 
Marine  Safety  Office  between  the  hours 
of  7  a.m.  and  3:30  p.m..  Monday 
through  Friday,  excluding  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  proposed 
rule,  call  Lieutenant  Chip  Lopez  at 
Coast  Guard  Marine  Safety  Office  San 
Juan,  Puerto  Rico,  at  (787)  706-2444. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so.  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD07-O2-042), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  imbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  by  writing  to  the  Commanding 
Officer  U.S.  Coast  Guard  Marine  Safety 
Office  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
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beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

Based  on  the  September  11,  2001, 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington.  Virginia,  there  is 
an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  the  Port  of 
San  )uan,  Puerto  Rico,  against  cruise 
ships  entering,  departing  and  moored 
within  the  Port  of  San  Juan.  Following 
these  attacks  by  well-trained  and 
clandestine  terrorists,  national  seciirity 
and  intelligence  officials  have  warned 
that  future  terrorists  attacks  are  likely. 

The  terrorist  acts  against  the  United 
SUtes  on  September  11.  2001.  have 
increased  the  need  for  safety  and 
security  measures  on  U.S.  ports  and 
waterways.  In  response  to  these  terrorist 
acts,  and  in  order  to  prevent  similar 
occurrences,  the  Coast  Guard  is 
establishing  temporary  security  zones 
around  all  cruise  ships  entering, 
departing  and  moored  within  the  Port  of 
San  luan.  We  previously  published  a 
temporary  final  rule  entitled  "Security 
Zone.  San  Juan.  PR"  in  the  Federal 
Regbter  on  January  17,  2002  (67  FR 
2330).  That  temporary  final  rule 
contained  similar  provisions  as  those  in 
this  notice  of  proposed  rulemaking. 

Discuasion  of  Proposed  Rule 

The  security  zone  for  a  cruise  ship 
entering  the  Port  of  San  Juan  will  be 
activated  when  the  cruise  ship  is  one 
mile  north  of  the  nimiber  3  buoy,  at 
approximate  position  18°28.1'  N, 
66°07.6'  W.  Tne  zone  for  a  vessel  would 
be  deactivated  when  the  vessel  passes 
this  buoy  on  its  departure  fi-om  the  Port 
of  San  Juan.  The  security  zones 
encompass  all  waters  50  yards  around  a 
cruise  ship. 

Persons  and  vessels  are  prohibited 
from  entering  into  or  transiting  through 
a  security  zone  unless  authorized  by  the 
Captain  of  the  Port  (CTOP),  or  his 
designated  representative.  Each  person 
and  vessel  in  a  security  zone  must  obey 
any  direction  or  order  of  the  COTP.  The 
COTP  may  remove  any  person,  vessel, 
article,  or  thing  from  a  security  zone.  No 
person  may  board,  or  take  or  place  any 
article  or  thing  on  board,  any  vessel  in 
a  security  zone  without  the  permission 
of  the  Captain  of  the  Port.  The  Captain 
of  the  Port  will  notify  the  public  of  these 
security  zones  through  Marine  Safety 
Information  Bulletins  via  facsimile  and 
the  Marine  Safety  Office  San  Juan  Web 
site  at  http://www.m80caribbean.com. 


Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040.  February  26. 1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedxires  of  DOT  is  unnecessary 
because  other  vessels  will  be  able  to 
safely  navigate  aroimd  the  zones  while 
in  place  and  persons  may  be  authorized 
to  enter  or  transit  the  zone  Mdth  the 
permission  of  the  Captain  of  the  Port. 

Small  Entitias 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have, considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  proposed  rule  may  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  The  ovoiers  or 
operators  of  vessels  intending  to  transit 
the  Port  of  San  Juan  when  a  cruise  ship 
is  entering,  departing,  moored  or 
anchored  in  the  Port  of  San  Juan.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  sqiall  entities 
because  other  vessels  will  be  able  to 
safely  navigate  around  the  zones  while 
in  place  and  persons  may  be  authorized 
to  enter  or  transit  the  zone  with  the 
permission  of  the  Captain  of  the  Port.  If 
you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  to  the  Docket 
Management  Facility  at  the  address 
under  AODRCSSES.  In  your  comment, 
explain  why  you  think  it  qualifies  and 
how  and  to  what  degree  this  rule  would 
economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  Lieutenant 
Commander  Robert  Lefevers  at  Coast 
Guard  Marine  Safety  Office  San  Juan. 
Puerto  Rico,  (787)  706-2444. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations- to 
the  Small  Business  and  Agriculture 
RegxUatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Though  this  proposed 
rule  would  not  result  in  such  an 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 
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Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1.  paragraph  (34)(g).  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
it  is  establishing  safety  zones.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  Safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Seciu-ity  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
a^iend  33  CFR  part  165  as  follows: 

PART  165-REGUUkTED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  §  165.758  to  read  as  follows: 

§  165.758    Security  Zone;  San  Juan,  Puerto 
Rico. 

(a)  Location.  Temporary  moving  and 
fixed  security  zones  are  established  with 
a  50-yard  radius  surrounding  all  cruise 
ships  entering,  departing,  moored  or 
anchored  in  Ae  Port  of  San  Juan,  Puerto 
Rico.  The  security  zone  for  a  cruise  ship 
entering  port  is  activated  when  the 
vessel  is  one  mile  north  of  the  #3  buoy, 
at  approximate  position  18°28'  17"  N, 
66''07'  37.5"  W.  The  security  zone  for  a 
vessel  is  deactivated  when  the  vessel 
passes  this  buoy  on  its  departure  from 
the  port. 

(b)  Regulations.  (1)  Under  general 
regulations  in  §  165.33  of  this  part, 
entering,  anchoring, -mooring  or 
transiting  in  these  zones  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port  of  San  Juan. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  via  the  Greater 
Antilles  Section  Operations  Center  at 
(787)  289-2041  or  via  VHF  radio  on 
Channel  16  to  seek  permission  to  transit 
the  area.  If  permission  is  granted,  all 
persons  and  vessels  must  comply  with 
the  instructions  of  the  Captain  of  the 
Port  or  his  designated  representative. 

(3)  The  Marine  Safety  Office  San  Juan 
will  notify  the  maritime  community  of 
periods  during  which  these  security 
zones  will  be  in  effect  by  providing 
advance  notice  of  scheduled  arrivals 
and  departures  of  cruise  ships  via  a 
broadcast  notice  to  mariners. 

(c)  Definition.  As  used  in  this  section, 
cruise  ship  means  a  passenger  vessel 
greater  than  100  feet  in  length  that  is 
authorized  to  carry  more  than  12 
passengers  for  hire,  except  for  a  ferry. 

(d)  Authority.  In  addition  to  33  U.S.C 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 


Dated:  fune  14.  2002. 
).A.  Servidio, 

Commander,  Coast  Guard,  Captain  of  the 
Port,  San  Juan. 

(FR  Doc.  02-15907  Filed  6-24-02:  8:45  am) 
BIUJNO  CODE  4»10-1S-» 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  CA261 -0343b;  FRL-7220-6] 

Revisions  to  ths  CalHomia  Stats 
Implsmsntatlon  Plan,  San  Joaquin 
Valley  Uniflsd  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  portion  of  the  California 
State  Implementation  Plan  (SIP).  These 
revisions  concern  volatile  organic 
compound  (VOC)  emissions  from  metal 
parts  and  products  coating  operations. 
We  are  proposing  to  approve  a  local  rule 
regulating  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  July  25,  2002. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Fcancisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Caiifomia  Air  Resources  Board,  Stationary 
Source  Division.  Rule  Evaluation  Section. 
1001  "I"  Street.  Sacramento,  CA  95814;  and, 

San  Joaquin  Valley  Unified  Air  Pollution 
Control  District,  1990  East  Gettysburg  Street, 
Fresno,  CA  93726. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerald  S.  Wamsley,  Rulemaking  Office 
(AIR-4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  (415)  947-4111. 
SUPPLEMENTARY  INFORMATKXI:  This 
proposal  concerns  SJVUAPCD  Rule 
4603— Surface  Coating  of  Metal  Parts 
and  Products.  In  the  Rules  and 
Regulations  section  of  this  Federal 
Register,  we  are  approving  this  local 
rule  in  a  direct  final  action  without 
prior  proposal  because  we  believe  these 
SIP  revisions  are  not  controversial. 
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However,  if  we  receive  adverse 
comments,  we  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  and 
address  the  comments  in  subsequent 
action  based  on  this  proposed  rule. 

We  do  not  plan  to  open  a  second 
comment  period,  so  anyone  interested 
in  commenting  should  do  so  at  this 
time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  May  9.  2002. 
Alexis  StrauM, 

Acting  Regional  Administrator,  Hef^n  DC. 
IFR  Doc.  02-15872  Filed  6-24-02;  8:45  ami 
MLUNOCOM 


DEPARTMENT  OF  COMMERCE 
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Stone  Crab  nahary  Of  the  Gulf  Of 
Mexico;  Amendment  7 

AOCNCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Proposed  rule:  request  for 

comments. 


SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  7  to  the 
Fishery  Management  Flan  for  the  Stone 
Crab  Fishery  of  the  Gulf  of  Mexico 
(FMP).  This  proposed  rule  would 
establish  a  Federal  trap  limitation 
program  for  the  conunercial  stone  crab 
fishery  in  the  exclusive  economic  zone 
(EEZ)  off  Florida's  west  coast,  including 
the  area  off  Monroe  County,  FL  (i.e..  the 
management  area)  that  would 
complement  the  stone  crab  trap 
limitation  program  implemented  by  the 
Florida  Fish  and  Wildlife  Conservation 
Commission  (FFWCC).  The  Federal 
program  would  recognize  the  FFWCC's 
license,  trap  certificates,  and  trap  tags 
for  use  in  the  EEZ  in  lieu  of  a  Federal 
permit,  but  would  not  require  them  in 
addition  to  a  Federal  permit.  Under  the 
Federal  program,  a  person  who  could 
meet  the  Federal  eligibility 
requirements  and  who  does  not  possess 
the  license  and  trap  certificates  required 
by  the  FFWCC  would  be  issued  a 
Federal  vessel  permit,  a  trap  certificate, 
and  trap  tags  valid  in  the  EEZ  only.  In 
addition.  Amendment  7  would  revise 
the  Protocol  and  Procedure  for  an 


Enhanced  Cooperative  Management 
System  (Protocol)  consistent  with 
Florida's  constitutional  revisions  that 
transferred  authority  for  implementation 
of  fishery-related  rules  from  the 
Governor  and  Cabinet  to  the  FFWCC. 
The  intended  effects  are  to  establish  a 
Federal  program  that  would 
complement  and  enhance  the 
effectiveness  of  the  FFWCC's  trap 
limitation  program  and,  thereby,  help  to 
reduce  overcapitalization  in  the  stone 
crab  fishery. 

DATES:  Written  comments  must  be 
received  no  later  than  4:30  p.m.,  eastern 
daylight  savings  time,  on  August  9, 
2002. 

AODRCSSES:  Written  comments  on  the 
proposed  rule  must  be  sent  to  the 
Southeast  Regional  Office.  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702.  Comments  may 
also  be  sent  via  fax  to  727-570-5583. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

Comments  regarding  the  coUection-of- 
information  requirements  contained  in 
this  proposed  rule  should  be  sent  to 
Robert  Sadler,  NMFS,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702.  and  to  the  Office  of  Information 
and  Regulatory  Afiiairs.  Office  of 
Management  and  Budget  (OMB). 
Washhigton.  DC  20503  (Attention: 
NOAA  Desk  Officer). 

Requests  for  copies  of  Amendment  7. 
which  includes  a  regulatory  impact 
review  and  an  environmental 
assessment,  should  be  sent  to  the  Gulf 
of  Mexico  Fishery  Management  Council. 
3018  U.S.  Highway  301  North.  Suite 
1000,  Tampa,  FL  33619-2266; 
telephone:  813-228-2815:  fax:  813- 
225-7015;  e-mail: 
gulfcouncil9gu}fcounciI.  org. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles,  telephone:  727-570- 
5305.  fax:  727-570-5583.  e-mail: 
Mark.  Godcharles&noaa.gov. 

SUPPI^MCNTARY  MFORMATUN:  The  FMP 
was  prepared  by  the  Gulf  of  Mexico 
Fishery  Management  Council  (Council) 
and  is  implemented  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  654. 

Background 

Fishery  information  available  since 
the  early  1980'8  indicates  that  continued 
expansion  of  the  stone  crab  fishery  in 
terms  of  area  fished,  and  niunbers  of 

f>articipants  and  traps  has  reached  a 
evel  where  the  fishery  has  more 
participants  and  traps  than  necessary  to 
harvest  optimum  yield.  This  excessive 


growth  has  reduced  efficiency  in  the 
fishery  and  failed  to  increase  annual 
harvest  since  the  early  1990'8.  Since 
moratoriums  were  first  implemented  (60 
FR  13918.  March  15. 1995;  63  FR  44595. 
August  20. 1998).  neither  Florida  nor 
NMFS  has  issued  new  permits  for  this 
fishery.  Amendment  7  represents  a 
continuation  of  cooperative  state/ 
Federal  efforts  to  constrain 
overcapitalization  in  the  stone  crab 
fishery. 

In  Amendment  7,  the  Coimcil  has 
proposed  measiues  that  would  revise 
management  of  the  stone  crab  fishery  in 
the  Gulf  of  Mexico  EEZ  waters  off  west 
Florida  including  Monroe  County  (i.e.. 
the  management  area).  This  proposed 
rule  would  establish  regulations  for  the 
management  area  that  would 
complement  the  stone  crab  trap 
limitation  pr^ram  recently  adopted  by 
the  FFWCC.  Tae  Cotmcil  determined 
that  such  a  complementary  Federal 
program  was  necessary  to  enhance  the 
effectiveness  of  the  FFWCC's  program 
and,  thus,  help  to  reduce 
overcapitalization  in  the  stone  crab 
fishery. 
The  FFWCC  Trap  Limitation  Program 

Florida  adopted  its  trap  limitation 
program  on  Jime  26,  2000.  Its  governing 
agency,  the  FFWCC,  expects  to  fully 
implement  this  program  by  October  1, 
2002,  the  beginning  of  the  2002/2003 
fishing  season.  Although  the  niunber  of 
fishers  has  been  stabilized  by  state  and 
Federal  permit  moratoriiuns,  the 
number  of  traps  deployed  in -the  fishery 
in  the  past  decade  has  doubled. 
Florida's  program  endeavors  to  halt  the 
fishery's  escalating  effort  and 
overcapitalization  trend  by  halving  the 
niunber  of  traps  deployed  from  the 
current  estimate  of  about  1.3  million  to 
0.6  million  within  a  projected  30-year 
period.  The  expected  benefits  are 
increased  yield  i>er  trap,  decreased 
conflicts  between  participants  in  the 
stone  crab  and  shrimp  trawler  fisheries, 
minimized  damage  to  hard  bottoms  and 
seagrass  beds,  and  fewer  trap  ropes  and 
buoys  to  impede  navigation. 

Amendment  7  Proposals 

To  align  Federal  management  of  the 
stone  crab  fishery  with  the  FFWCC  trap 
limitation  program,  the  Council  has 
proposed  the  following  nine  changes  to 
the  FMP  in  Amendment  7:  (1) 
Recognize,  but  not  require,  Florida's 
stone  crab  licenses  and  trap  tags  for 
vessels  operating  in  the  management 
area;  (2)  establish  a  Federal  program  to 
issue  non-transferable  (to  other  persons) 
vessel  permits,  trap  certificates,  and  trap 
tags  for  EEZ  use  only:  (3)  provide 
opportimity  to  apply  for  the  proposed 


Federal  Register /Vol.  67,  No.  122 /Tuesday,  June  25,  2002 /Proposed  Rules 


42745 


Federal  vessel  permit  to  those  who 
could  meet  the  qualifying  criteria  but 
could  not  or  chose  not  to  obtain  the 
stone  crab  vessel  license  or  tags  issued 
by  the  FFWCC;  (4)  allow  participants  up 
to  90  days  following  the  effective  date 
of  the  final  rule  implementing 
Amendment  7  to  apply  for  Federal 
permits  and  tags;  (5)  determine  the 
number  of  Federal  trap  tags  to  be  issued 
to  qualifying  persons  by  dividing  his/ 
her  highest  seasonal  landings  of  stone 
crab  claws  during  one  of  three  fishing 
seasons  (1995/96,  1996/97,  or  1997/ 
1998)  by  5  lb  (2.27  kg);  (6)  charge  a  fee 
for  the  issuance  of  Federal  trap  tags  and 
vessel  permits  and  their  annual 
renewals;  (7)  establish  a  Federal  appeals 
process  for  those  denied  a  Federal 
permit;  (8)  revise  the  Protocol  to  reflect 
revisions  to  Florida's  Constitution;  and 
(9)  replace  FMP  management  objective  3 
with  a  new  objective:  Take  regulatory 
action  to  increase  catch  per  unit  effort 
(CPUE)  and  reduce  overcapitalization  in 
terms  of  gear  deployed  in  the  fishery. 

Proposed  Federal  Trap  Limitation 
Program 

This  proposed  rule  would  establish  a 
Federal  stone  crab  trap  limitation 
program  in  the  management  area  that 
would  complement  the  FFWCC 
program.  The  Federal  program  would 
issue  to  qualified  applicants  Federal 
conunercial  vessel  permits,  trap 
certificates,  and  annual  trap  tags.  These 
would  not  be  required  for  persons  or 
vessels  operating  in  the  management 
area  that  are  in  compliance  with  the 
FFWCC  trap  limitation  program. 

Commercial  Vessel  Permit  Requirement 

Beginning  October  1,  2002,  a  vessel 
not  in  compliance  with  the  FFWCC 
stone  crab  trap  limitation  program 
would  have  to  possess  on  board  a 
Federal  vessel  permit  for  stone  crab  to 
be  authorized  to  possess  or  use  a  stone 
crab  trap,  possess  more  than  1  gallon 
(4.5  L)  of  stone  crab  claws,  or  sell  stone 
crab  claws  in  or  ftom  the  management 
area. 

Eligibility  Requirements  for  a  Federal 
Commercial  Vessel  Permit 

To  qualify  for  the  Federal  permit,  the 
owner  of  a  vessel  would  have  to  provide 
to  the  Administrator,  Southeast  Region, 
NMFS,  (RA)  documentation 
substantiating  that  he/she  landed  a 
minimum  of  300  lb  (136  kg)  of  stone 
crab  claws  harvested  from  the 
management  area  or  Florida's  state 
waters  during  at  least  one  of  the  three 
specified  stone  crab  fishing  seasons 
(October  15  through  May  15):  1995/ 
1996, 1996/1997,  or  1997/1998.  An 
applicant  who  has  a  valid  FFWCC  stone 


crab  trap  certificate  or  a  Florida 
saltwater  products  license  (SPL)  that  is 
currently  suspended  or  revoked  would 
not  be  eligible  for  the  Federal  vessel 
permit. 

Documentation  of  Eligibility  for  a 
Commercial  Vessel  Permit 

To  determine  if  an  applicant  qualifies 
under  the  300-lb  (136-kg)  minimum 
qualifying  landings  requirement,  the  RA 
would  accept  only  documentation  for 
stone  crab  claws  landed  in  Florida  that 
can  be  verified  through  the  Florida  trip 
ticket  system.  Such  landings  would 
have  to  be  associated  with  a  single 
Florida  SPL.  Landings  of  stone  crab 
harvested  from  the  management  area  or 
Florida's  state  waters,  but  landed  in  a 
state  other  than  Florida,  may  be 
documented  by  dealer  records  that 
clearly  specify  the  species  landed  (i.e., 
stone  crab),  dates  and  amounts  of  stone 
crab  landings,  and  the  vessel's  name 
and  official  niunber.  Such  dealer 
records  must  be  accompanied  by  a 
sworn  affidavit  by  the  dealer  confirming 
the  accuracy  and  authenticity  of  the 
records.  The  authenticity  and  accuracy 
of  all  submitted  documents  are  subject 
to  NMFS*  verification  by  comparison 
with  state,  Federal,  or  other  pertinent 
records  and  information.  An  applicant 
submitting  false  documentation  could 
be  disqualified  from  participating  in  the 
fishery  or  subjected  to  appropriate  legal 
penalties. 

Application  for  a  Commercial  Vessel 
Permit 

Applications  for  a  Federal  commercial 
vessel  permit  for  stone  crab  would  be 
available  from  the  RA.  An  applicant 
(e.g.,  a  vessel  owner,  or  an  eligible 
person  frtim  the  owning  corporation  or 
partnership)  would  be  required  to 
submit  to  the  RA  an  application  which 
would  include  the  name  and  official 
number  of  the  vessel;  a  copy  of  the 
vessel's  valid  United  States  Coast  Guard 
(USCG)  certificate  of  documentation  or 
state  registration  certificate;  information 
identifying  the  owner;  the  required 
documentation  of  eligibility;  desired 
color  code  for  identifying  the  vessel  and 
trap  buoys;  number  and  dimensions  of 
traps  expected  to  be  deployed;  and  any 
other  information  necessary  for  the 
issuance  and  administration  of  the 
permit  as  specified  on  the  application 
form. 

Such  applications  would  have  to  be 
postmarked  or  hand-delivered  to  the  RA 
no  later  than  90  days  after  the  effective 
date  of  the  final  rule  implementing 
Amendment  7.  The  RA  would  not  issue 
a  vessel  permit  to  an  applicant  who 
failed  to  meet  this  deadline.  If  an 
application  is  incomplete,  the  RA  would 


notify  the  applicant  of  the  deficiency.  If 
an  applicant  fails  to  correct  and  return 
it  to  the  RA  within  30  days,  it  would  be 
considered  abandoned.  Applicants  not 
meeting  the  eligibility  requirements 
would  be  notified  by  the  RA  within  30 
days  of  receipt  of  their  application. 

Appeal  Process  for  Coqunercial  Vessel 
Permit  Denial 

An  applicant  who  complied  with  the 
application  procedures  and  was  initially 
denied  a  Federal  stone  crab  vessel 
permit,  would  be  provided  an 
opportunify  to  appeal  that  decision  to 
the  RA.  After  receiving  a  denial,  the 
applicant  would  be  afforded  no  more 
than  60  days  to  deliver  (postmarked  or 
hand-delivered)  his/her  appeal  to  the 
RA.  An  appeal  would  have  to  be 
submitted  in  writing,  state  the  reasons 
the  denial  should  be  reversed  or 
modified,  and  include  copies  of 
pertinent  landing  records  or  other 
reliable  documentation  germane  to 
resolving  the  issue.  The  RA  would 
appoint  one  or  more  appellate  officers  to 
review  the  appeal  and  make 
recommendations  to  deny  the  appeal  or 
issue  a  decision  based  on  its  merits.  The 
recommendations  of  the  appellate 
officers  could  be  affirmed,  reversed, 
modified,  or  remanded  by  the  RA. 
Under  section  402(b)(1)(F)  of  the 
Magnuson-Stevens  Act,  such  a  written 
appeal  would  authorize  the  RA  to  make 
pertinent  and  confidential  landings 
information  available  to  the  appellate 
officer(s). 

If  an  appellant  requests  a  hearing,  the 
RA  would  determine  whether  such  a 
hearing  is  necessary  and,  if  so.  notify 
the  appellant  of  the  place  and  date  of 
the  hearing.  The  appellant  would  be 
allowed  30  days  after  the  notification 
date  to  provide  supplementary 
documentary  evidence  to  support  the 
appeal. 

Duration,  Renewal,  Transferability,  and 
Fees  for  a  Commercial  Vessel  Permit 

A  commercial  vessel  permit  would  be 
issued  on  an  annual  basis  and  be  valid 
for  the  period  specified  on  it  unless  it 
is  revoked,  suspended,  or  modified,  or 
the  vessel  is  sold.  Approximately  2 
months  prior  to  the  permit's  expiration 
date,  the  RA  would  mail  a  renewal 
notification  to  the  vessel  owner.  A 
vessel  owner  not  receiving  such  a 
notification  45  days  prior  to  the  permit's 
expiration  date  would  be  obliged  to 
contact  the  RA  about  its  renewal.  The 
RA  would  not  renew  a  permit  if  an 
application  for  renewal  is  not  received 
within  1  year  of  the  permit's  expiration 
date  or  if  the  permit  has  been  revoked. 

A  commercial  vessel  permit  would 
not  be  transferable  or  assignable  to 
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another  vessel,  except  to  another  {e.g., 
replacement)  vessel  owned  by  the  same 
entity.  Neither  could  it  or  a  trap 
certificate  be  leased. 

NMFS  would  charge  a  fee  for  each 
permit  application  processed  (i.e., 
initial  issuance,  renewal,  and 
replacement)  and  for  each  annual  trap 
tag.  These  fees  would  not  exceed  the 
administrative  costs  calculated  in 
accordance  with  the  procedures  in  the 
NOAA  Finance  Handbook.  The 
appropriate  fees  would  have  to 
accompany  each  application,  request  for 
replacement,  or  request  for  trap  tags. 

iMuance  of  a  Federal  Trap  Certificate 
and  Annual  Trap  Tagi 

The  RA  would  issue  a  trap  certificate 
and  annual  trap  tags  only  to  persons 
qualifying  for  and  being  issued  a 
Federal  commercial  vessel  permit  for 
stone  crab.  The  number  of  trap  tags  to 
be  issued  would  be  based  on  the 
applicant's  stone  crab  claw  landings 
documented  consistent  with  the 
requirements  of  this  proposed  rule.  The 
applicant's  highest  documented 
landings  of  stone  crab  claws  (pounds) 
during  any  one  of  three  fishing  seasons 
(1995/1996.  1996/1997,  or  1997/1998) 
would  be  divided  by  5  lb  (2.27  kg).  The 
5-lb  (2.27-kg)  divisor  represents  the 
average  annual  harvest  expected  per 
trap  when  the  total  number  of  traps  in 
the  fishery  is  reduced  to  600,000,  the 
level  that  would  stabilize  the  fishery  at 
optimum  yield.  The  Council  selected 
this  5-lb  (2.27-kg)  level  for  the  first  year 
of  implementation  to  accelerate  the 
achievement  of  the  trap  reduction  goal. 
This  approach  would  immediately 
reduce  the  number  of  traps  in  the 
management  area,  authorized  under  the 
Federal  program,  to  the  projected 
optimal  level. 

Veewl  and  Gear  Identification 

An  owner  or  operator  of  a  vessel  for 
which  a  valid  Federal  commercial 
vessel  permit  for  stone  crab  has  been 
issued  would  have  to  comply  with 
vessel  and  gear  identification 
requirements  that  are  standard  for  most 
federally  managed  fisheries  in  the  Gulf 
of  Mexico  and  South  Atlantic.  A 
permitted  vessel  would  be  required  to 
display  its  official  number  and  the  color 
code  assigned  by  the  RA.  Each  stone 
crab  trap  authorized  under  the  Federal 
trap  limitation  program  would  be 
required  to  have  a  valid  annual  trap  tag 
issued  by  the  RA  attached.  A  buoy 
displaying  the  vessel's  official  number 
and  assigned  color  code  would  have  to 
be  attached  to  each  trap  or  at  the  end  of 
each  string  of  traps.  Improperly  marked 
traps  or  buoys  would  be  considered 
illegal  gear  and  could  be  disposed  of  in 


any  appropriate  maimer  by  an 
authorized  officer.  An  owner  or  operator 
of  a  vessel  in  the  management  area  who 
is  in  compliance  with  the  FFWCC  stone 
crab  trap  limitation  program  and  its 
vessel  and  gear  marking  requirements  is 
exempt  from  these  Federal  vessel/gear 
identification  requirements. 

Proposed  Revision  of  the  Protocol 

The  FMP  protocol  and  procedure 
provide  for  a  cooperative  state/Federal 
management  program  whereby 
measures  constructed  under  the 
auspices  of  the  FFWCC  can  be  applied 
in  both  state  and  Federal  waters,  if 
appropriate.  The  appropriateness  is 
based  on  whether  the  FFWCC's 
measures  would  protect  and  increase 
long-term  yields,  provide  fair  and 
equitable  opportimity  for  shareholder 
participation,  be  consistent  with  the 
FMP  and  Federal  regulations,  be 
considered  acceptable  by  the  Gulf 
Council  and  for  implementation  by 
NMFS,  be  based  on  information 
collected  by  the  FFWCC  with  necessary 
NMFS  assistance,  be  presented  in 
written  form  to  the  Gulf  Council  that 
would  include  the  prescribed 
information,  and  be  applicable  to  the 
management  area.  The  FFWCC  also 
would  help  with  the  preparation  of  the 
documents  necessary  for  Federal 
rulemaking.  By  design,  this  process 
prevents  adverse  impacts  on  the 
resources  and  its  user  groups  in  both  - 
state  and  federal  waters.  Further,  it 
avoids  duplication  and,  thereby, 
streamlines  the  rulemaking  process  to 
provide  a  comprehensive  and 
compatible  management  program  for  the 
stone  crab  fishery  both  in  state  and 
Federal  waters. 

The  Protocol  was  initially  proposed  in 
Amendment  5  to  the  FMP  and  its 
proposed  rule  (59  FR  55405.  November 
7,  1994).  and  approved  in  a  final  rule 
(60  FR  13918.  March  15. 1995).  The 
revisions  of  the  Protocol,  proposed  in 
Amendment  7,  reflect  recent  changes  in 
Florida's  Constitution.  Most 
significantly,  the  FFWCC  is  now 
empowered  to  act  independently  in 
implementing  state  fishery-related  rules 
without  approval  from  the  Governor  and 
Cabinet.  In  addition,  the  name  of  the 
Florida  Marine  Fisheries  Commission 
(FMFC)  has  been  changed  to  FFWCC. 

Availability  of,  and  Comments  on, 
Amendment? 

Additional  background  and  rationale 
for  the  measures  discussed  here  are 
contained  in  Amendment  7,  the 
availability  of  which  was  announced  in 
the  Federal  Register  on  April  18.  2002 
(67  FR  19155).  All  comments  received 
on  Amendment  7  or  on  this  proposed 


rule,  including  those  relevant  to  Section 
303(b)(6)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  during 
their  respective  comment  periods  will 
be  addressed  in  the  preamble  of  the 
final  rule. 

aassification 

At  this  time.  NMFS  has  not 
determined  that  the  provisions  of 
Amendment  7  that  this  proposed  rule 
would  implement  are  consistent  with 
the  national  standards,  other  provisions 
of  the  Magnuson-Stevens  Act.  and  other 
applicable  laws.  In  making  that  final 
determination.  NMFS  will  take  into 
account  the  data,  views,  and  conunents 
received  during  the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 

follows: 

The  Magnuson-Stevens  Act  provides  the 
statutory  basis  for  the  rule.  The  Stone  Crab 
FMP  utilizes  a  cooperative  management 
system  with  the  State  of  Florida  to  ensure 
more  effective  management  of  the  fishery. 

The  proposed  rule  would:  recognize,  but 
not  require,  Florida's  stone  crab  licenses  and 
trap  tags  for  vessels  operating  in  the 
management  area:  establish  a  Federal 
program  to  issue  non-transferable  (except  to 
another  vessel  owned  by  the  same  person  or 
entity)  vessel  permits,  trap  certificates,  and 
trap  iags  for  EEZ  use  only;  provide 
opportunity  for  persons  who  could  not  or 
chose  not  to  obtain  the  Florida  vessel  licence 
to  apply  for  the  Federal  vessel  permit;  and 
would  establish  a  Federal  appeals  process  for 
those  denied  a  Federal  permit. 

Establishing  a  Federal  stone  crab  trap 
limitation  program  in  conjunction  with  the 
stale  program  will  help  alleviate  the  current 
problem  of  overcapitalization.  It  is  expected 
that  most  of  the  current  participants  in  the 
fishery  will  continue  to  remain  at  current 
levels  of  landings  and  income.  Due  to  the 
non-transferability  provision  under  the 
Federal  program,  reduction  in  the  number  of 
traps  in  the  fishery  will  take  place  ov6r 
several  years  through  attrition.  Under  the 
state  program,  trap  reduction  will  occur  as 
trap  certificates  are  transferred,  since  the 
number  of  trap  certificates  obtained  by  the 
purchaser  is  reduced  by  a  particular 
percentage  each  time  a  transfer  takes  place. 
The  target  level  of  600.000  traps  is  believed 
to  be  sufficient  to  harvest  the  maximum 
sustainable  yield,  but  also  reduces 
overcapitalization.  Thus,  retail  prices  and 
operator  income  are  not  expected  to  be 
negatively-affected  by  the  trap  reduction,  and 
some  savings  may  he  expected  to  accrue  to 
operators  because  of  lower  gear  expenses.  In 
addition,  the  proposed  rule  is  expected  to 
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further  enhance  state/Federal  management 
efficiencies,  including  law  enforcement. 

According  to  a  recent  NMFS  economics 
report,  the  number  of  fishing  craft  (vessels 
and  boats)  engaged  in  the  stone  crab  fishery 
averaged  720  annually  for  the  period  1985 
through  1994.  These  fishing  craft  were 
operated  by  an  average  of  1,425  persons 
annually.  'The  fishing  craft  consisted  of 
vessels  (fishing  craft  greater  than.5  net  tons) 
and  boats.  Averaged  annually,  234  vessels 
were  operated  by  590  fishermen  and  486 
boats  were  operated  by  837  fishermen.  Of  the 
total  number  of  fishermen,  1034  were  full- 
time  participants  (deriving  50  percent  or 
more  of  their  incomes  from  fishing)  while 
392  were  part-time  participants.  In  1994, 
participation  reached  its  maximum  level  at 
2.852  fishermen. 

Generally,  a  fish  harvesting  business  is 
considered  a  small  business  if  it  is 
independently  owned  and  operated  and  not 
dominant  in  its  field  operation,  and  if  it  has 
annual  receipts  not  in  excess  of  $3.5  million. 
Although  there  are  several  fleet  operations  in 
the  stone  crab  fishery,  none  of  these 
operations  may  be  considered  dominant  in 
the  harvesting  sector.  In  this  case,  the  gross 
receipts  criterion  may  be  used  to  define  small 
business. 

Business  operations  in  the  stone  crab 
fishery  consist  solely  of  small  business 
entities.  Support  for  this  conclusion  is  based 
on  the  following  facts.  The  highest  ex-vessel 
gross  revenue  produced  by  the  fishery  in  a 
year  was  $31.9  million  in  1997.  Even  if  we 
assume  all  landings  were  made  only  by  the 
234  participating  vessels  (the  average  number 
of  vessels  for  1985-1994),  and,  thus, 
disregard  the  486  boats,  the  average  gross 
revenue  would  amount  to  only  $136,000  per 
entity.  Thus,  even  under  this  restrictive 
assumption,  business  operations  in  the  stone 
crab  fishery  clearly  fit  the  definition  of  small 
business  entities. 

The  number  of  participants  that  will  apply 
and  qualify  for  a  Federal  stone  crab  vessel 
permit  is  impossible  to  determine  with  exact 
certainty.  However,  it  is  expected  to  be  very 
few.  if  any.  for  the  following  reasons.  All  or 
almost  all  stone  crab  fishermen  on  Florida's 
west  coast  who  could  qualify  for  a  Federal 
bI  permit  could  also  qualify  for  the  state's 


stone  crab  endorsement.  Applicants  who 
cannot  meet  the  landings  requirement  would 
be  ineligible  for  a  Federal  pcninit.  With  the 
low  poundage  requirement  for  eligibility  (300 
pounds  in  either  the  1995/96. 1996/97.  or 
1997/98  fishing  seasons),  the  loss  to  these 
non-qualifiers  would  be  less  than  $2500  per 
year,  assuming  their  average  aimual 
production  was  less  than  the  qualifying 
poundage  and  $8.2S  per  pound  of  stone  crab 
claws  (the  2000  average  price).  Non- 
qualification for  the  poundage  requirement 
likely  indicates  the  absence  of  dependence 
upon  this  fishery  by  these  participants.  The 
nature  of  the  state  and  Federal  programs,  and 
the  specifics  of  how  the  fishery  operates, 
however,  indicated  that  there  is  little 
expectation  that  a  participant  would  apply 
for  the  Federal  permit  and  be  denied. 

Even  though  no  applicants  are  expected  to 
be  denied  the  Federal  permit,  on  the 
possibility  that  such  a  denial  occurs,  these 
ineligible  applicants  would  also  have  equal 


opportunity  to  enter  the  stone  crab  fishery 
through  the  transfer  provisions  specified  in 
the  Florida  program,  and  access  to  fishing  in 
the  EEZ  since  participation  in  the  Florida 
program  will  allow  fishing  in  the  EEZ, 
provided  that  previous  fishing  violations  or 
other  pertinent  state  or  Federal  laws  would 
not  prohibit  such  transfers  and  subsequent 
entry  into  state  or  federally  managed 
fisheries.  Such  entry,  however,  will  require 
the  additional  initial  purchase  costs  of  the 
permit,  certificates,  and  tags.  The  eventual 
cost  of  these  items  is  not  known,  however  the 
development  of  a  market  will  demonstrate 
the  perceived  economic  viability  of  entry  into 
the  fishery  via  purchase.  Further,  the 
permits,  certificates  and  tags  will  constitute 
saleable  assets  that  should  have  lasting  if  not 
increasing  resale  value  over  time. 

The  state  permit  appears  to  be  much  more 
desirable  because  the  state  program  allows 
more  flexibility.  Specifically,  vessels  in  the 
state  program  may  fish  in  both  state  and 
Federal  waters  whereas  Federal  permit 
holders  would  be  restricted  to  fishing  in  the 
EEZ.  Given  the  fact  that,  currently,  about  55 
percent  of  stone  crab  landings  and  nearly  75 
percent  of  stone  crab  trips  are  taken  in  state 
waters,  such  a  restriction  would  obviously 
not  be  desirable  from  a  fisherman's 
perspective.  Further,  and  even  more 
importanUy.  state  trap  certificates  are 
transferable  to  other  entities  while  Federal 
permits,  trap  certificates,  and  tags  are  not.  As 
such,  the  Federal  permits  and  trap 
certificates  would  possess  no  market  value 
whereas  state  trap  certificates  should  have  a 
positive  market  value,  assuming  that  a 
demand  for  such  certificates  exists.  Finally, 
in  the  16  years  during  which  persons  or 
entities  could  apply  for  a  Federal  permit  if 
they  did  not  qualify  for  a  state  pwmit,  no 
applications  were  received  for  the  Federal 
permits.  In  tact,  other  than  Florida  fishermen 
who.  for  unknotvn  reasons,  qualified  but  did 
not  apply  for  the  Florida  endorsement/tags  or 
who  applied  but  were  denied  the  Florida 
endorsement/tags  (though  these  fishermen 
would  likely  not  qualify  for  the  Federal 
vessel  permit  either),  the  only  persons  or 
entities  that  might  conceivably  apply  for 
Federal  permits  and  trap  certificates  would 
be  fishermen  that  caught  stone  crab  in  waters 
off  the  west  coast  of  Florida,  but  landed  them 
in  another  state  because  they  lacked  a  Florida 
Saltwater  Products  License.  Though  it  is  not 
presendy  possible  to  discern  how  many 
fishermen  might  fall  into  this  set  of 
circumstances,  the  number  is  likely  very 
snudl  because  of  the  long  traveling  distance 
to  the  fishing  grounds  from  other  states  and 
the  relatively  slow  speeds  at  which  these 
vessels  travel,  both  of  which  would 
contribute  to  relatively  high  operational 
costs.  Further,  there  is  a  need  to  get  the 
product  to  market  as  quickly  as  possible  in 
order  to  obtain  decent  market  prices,  avoid 
product  spoilage,  and  thus  generate 
reasonable  revenues.  In  other  words,  such 
operations  are  quite  unlikely  to  be  profitable 
and.  thus,  highly  unlikely  to  occur. 

The  determination  of  significant  economic 
impact  can  be  ascertained  by  examining  two 
criteria,  disproportionality  and  profitability. 
The  disproportionality  question  is:  do  the 
regulations  place  a  substantial  number  of 


small  entities  at  a  significant  competitive 
disadvantage  to  large  entities?  Although 
some  variation  exists  between  boats  and 
vessels  and  a  few  fishermen  own  more  than 
one  fishing  craft,  all  are  classified  as  small 
entities.  Thus,  the  issue  of  disproportionality 
is  irrelevant  in  the  present  case. 

The  profitability  question  is:  do  the 
regulations  significantly  reduce  profit  for  a 
substantial  number  of  small  entities?  Most 
fishing  businesses  currently  engaged  in  the 
stone  crab  fishery  are  expected  to  experience 
no  impacts  to  their  profits  as  a  result  of  this 
rule,  primarily  l)ecau8e  the  vast  ma)ority  are 
expected  to  qualify  under  and  participate  in 
the  state  program  and  not  l>ecome  involved 
with  the  Federal  program.  Thus,  these 
entities  will  not  experience  any  significant 
and  adverse  economic  impacts  as  a  result  off 
this  rule. 

However:  should  a  few  fishermen  actually 
apply  and  qualify  for  the  Federal  permit,  this 
small  group  of  entities  could  be  significantly 
and  adversely  affacted.  As  previously 
explained,  the  Federal  program  has 

[irovisions  that  not  only  differ  fttim  but  are 
ikely  economically  disadvantageous  relative 
to  the  state  of  Florida  program.  For  example, 
revenues  and  profits  earned  from  landings  in 
state  waters  would  be  unavailable  to  Federal 
permit  holders.  Again,  the  extent  of  such 
revenues  and  profits  to  non-Florida  fishing 
craft  is  unknown.  Additional  costs  must  be 
absorbed  by  the  Federal  permit  holder  which 
consist  of  the  cost  of  the  permit  (about  $50 
per  vessel)  and  trap  tags  (approximately 
$1.10  per  tag).  Under  the  state  program,  1132 
persons  are  expected  to  qualify  for 
approximately  1.3  million  trap  certificates, 
which  means  that  each  person  would  possess 
approximately  1150  traps,  certificates,  and 
trap  tags  on  average.  Anuming  that  those 
persons  qualifying  undw  the  Federal 
program  would  be  similarly  situated,  the  cost 
of  the  Federal  permit  and  trap  tags  would  be 
approximately  $1315.  Given  approximate 
maximum  average  anntial  revenues  of 
$136,000  per  entity,  these  costs  alone  would 
represent  approximately  1  percent  of  gross 
revenues.  Since  operational  costs  must  be 
positive  and,  thus,  profits  must  be  less  than 
$136,000  per  entity  on  average,  permit  and 
tag  costs  as  a  percentage  of  profits  must  be 
even  greater  than  1  percent.  When  combined 
with  Qie  potential  loss  of  revenues  and 
profits  from  landings  in  state  waters, 
substantial  and  adverse  economic  impacts 
may  accrue  to  a  very  small  number  of 
entities. 

As  a  result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  reqtiired  to  respond 
to,  nor  shall  a  person  be  subiect  to  a 
penalty  for  failtire  to  comply  with,  a 
collection-of-information  subject  to  the 
requirements  of  the  Paperworic 
RcKluction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
ciurently  valid  Office  of  Management 
and  Budget  (OMB)  Control  Number. 

This  proposed  rule  contains  five 
collection-of-information  requirements 
subject  to  the  PRA.  Three  of  the 
collection-of-infonnation  requirements 
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are  new-documentation  of  stone  crab 
landings,  a  commercial  vessel  permit 
application,  and  information  to  support 
an  appeal  of  a  denial  of  eligibility  tor  a 
commercial  vessel  permit.  These 
coUection-of-information  requirements 
have  been  submitted  to  OMB  for 
approval.  The  other  two  coUection-of- 
inrormation  requirements,  vessel  and 
gear  identification,  have  been  approved 
by  OMB  under  control  numbers  0648- 
0358  and  0648-0359,  respectively. 
Public  reporting  burdens  for  these  five 
collection-of-information  requirements 
are  estimated  to  average  2  hours,  20 
minutes,  5  hours.  45  minutes,  and  7 
minutes  per  response,  respectively, 
including  the  time  for  reviewing 
instructions,  searching  existing  daU 
sotirces,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  these  burden 
estimates,  or  any  other  aspect  of  the  data 
collection  requirements,  including 
suggestions  for  reducing  the  burden,  to 
NMFS  and  OMB  (see  AOIMESSCS). 

Public  comment  is  sought  regarding: 
Whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility:  the 
accuracy  of  the  burden  estimate;  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  information,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

List  of  SiiHKts  In  SO  CFR  Part  154 

Fisheries.  Fishing. 

Dated:  June  19.  2002. 
WUlian  T.  Hoguth. 
Assistant  Administrator  for  Fisheries, 
National:  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  654  is  proposed 
to  be  amended  as  follows: 

PART  664-8TONE  CRAB  FISHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  part  654 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §654.2.  the  definition  of 
"Regional  Director"  is  removed:  a 
definition  of  "Regional  Administrator" 
is  added  in  alphabetical  order;  and  the 
definition  of  "Stone  crab"  is  revised  to 
read  as  follows: 

1664.2    DaflnMona. 

•        •        •        •        • 

Regional  Administrator  (RA)  for  the 
purposes  of  this  part,  means  the 


Administrator,  Southeast  Region. 
NMFS,  9721  Executive  Center  Drive  N.. 
St.  Petersburg.  FL  33702.  or  a  designee. 

Stone  cmb  means  Menippe 
mercenaria,  M.  adina,  or  their 
interbreeding  hybrids,  or  a  part  thereof. 

|660    [Amended] 

3.  In  §  654.3.  paragraph  (d)  is 
removed. 

4.  Section  654.4  is  revised  to  read  as 
follows: 

I6S4.4    Trap  HmMaUon  program. 

The  provisions  of  this  section 
establish  a  Federal  stone  crab  trap 
limitation  program  in  the  management 
area  that  complements  the  stone  crab 
trap  limitation  program  implemented  by 
the  Florida  Fish  and  Wildlife 
Conservation  Commission  (FFWCC). 
The  Federal  program  requires  issuance 
of  a  commercial  vessel  permit,  a  trap 
certificate,  and  annual  trap  tags.  A 
person  in  the  management  area  who  is 
in  compliance  with  the  FFWCC  trap 
limitation  program  is  exempt  firom  the 
requirements  of  the  Federal  trap 
limitation  program  specified  in  this 
section. 

(a)  Commercial  vessel  permit 
requirements.  Effective  October  1,  2002. 
for  a  person  aboard  a  vessel,  except  a 
person  who  is  in  compliance  with  the 
FFWCC  stone  crab  trap  limitation 
program,  to  possess  or  use  a  stone  crab 
trap,  possess  more  than  1  gallon  (4.5  L) 
of  stone  crab  claws,  or  sell  stone  crab 
claws  in  or  from  the  management  area, 
a  valid  Federal  commercial  vessel 
permit  for  stone  crab  must  have  been 
issued  to  the  vessel  and  must  be  on 

board. 
(1)  Eligibility  for  a  commercial  vessel 

permit.  The  owner  of  a  vessel  is  eligible 
to  receive  a  Federal  conunercial  vessel 
permit  for  stone  crab  if  the  owner 
provides  documentation  as  specified  in 
paragraph  (a)(2)  of  this  section 
substantiating  his  or  her  landings  of  a 
minimum  of  300  lb  (136  kg)  of  Stone 
crab  claws  harvested  from  the 
management  area  or  Florida's  state 
waters  during  at  least  one  of  the  stone 
crab  fishing  seasons.  October  15  through 
May  15.  for  1995/1996  through  1997/ 
1998.  A  person  who  has  a  valid  stone 
•  crab  trap  certificate  issued  imder  the 
stone  crab  trap  limitation  program 
implemented  by  the  FFWCC  or  a  person 
whose  Florida  saltwater  products 
license  (SPL)  has  been  suspended  or 
revoked  is  not  eligible  for  a  Federal 
commercial  vessel  permit  for  stone  crab. 

(2)  Documentation  of  eligibility  for  a 
commercial  vessel  permit.  The  only 
acceptable  source  of  documentation  of 
stone  crab  claws  landed  in  Florida  is 
landings  docimiented  by  the  Florida  trip 


ticket  system.  To  be  creditable  toward 
the  30&-lb  (136-kg)  minimimi 
qualifying  landings,  Florida  landings 
must  be  associated  with  a  single  Florida 
SPL.  ij^nHingB  of  stone  crab  harvested 
&t>m  the  management  area  or  Florida's 
state  waters  but  landed  in  a  state  other 
than  Florida  may  be  documented  by 
dealer  records.  Such  dealer  records 
must  definitively  show  the  species 
known  as  stone  crab  and  must  include 
the  vessel's  name,  official  number,  or 
other  reference  that  provides  a  way  of 
clearly  identifying  the  vessel:  dates  and 
amounts  of  stone  crab  landings:  and  a 
sworn  affidavit  by  the  dealer  confirming 
the  accuracy  and  authenticity  of  the 
records.  A  sworn  affidavit  is  an  official 
written  statement  wherein  the 
individual  signing  the  affidavit  affirms 
that  the  information  presented  is 
accurate  and  can  be  substantiated, 
under  penalty  of  law.  Documentation  of 
landings  are  subject  to  verification  by 
comparison  with  state.  Federal,  and 
other  records  and  information. 
Submission  of  false  documentation  is  a 
violation  of  the  regulations  in  this  part 
and  may  disqualify  the  ovmer  from 
participation  in  the  fishery. 

(3)  Application  for  a  commercial 
vessel  permit.  Applications  for  a 
commercial  vessel  permit  for  stone  crab 
are  available  from  me  RA.  A  vessel 
owner  (in  the  case  of  a  corporation,  an 
officer  or  shareholder;  in  the  case  of  a 
partnership,  a  general  partner)  who 
desires  such  a  permit  must  submit  an 
application,  including  docimientation  of 
stone  crab  landings  as  specified  in 
paragraphs  (a)(1)  and  (2)  of  this  section, 
to  the  RA  postmarked  or.hand-delivered 
not  later  than  90  days  after  the  effective 
date  of  the  final  rule  that  contains  this 
paragraph  (a)(l)(3).  Failure  to  apply  in 
a  timely  manner  will  preclude  permit 
issuance  even  when  the  vessel  owner 
meets  the  eligibility  criteria  for  such 
permit, 
(i)  An  applicant  must  provide  the 

following: 

(A)  A  copy  of  the  vessel's  valid  USCG 
certificate  of  documentation  or.  if  not 
documented,  a  copy  of  its  valid  state 
remstration  certificate. 

^)  Vessel  name  and  official  number. 

(C)  Name,  address,  telephone  number, 
and  other  identifying  information  of  the 
vessel  owner. 

(D)  Documentation  of  eligibility  as 
specified  in  paragraphs  (a)(1)  and  (2)  of 
this  section. 

(E)  The  applicant's  desired  color  code 
for  use  in  identifying  his  or  her  vessel 
and  buoys  (white  is  not  an  acceptable 
color  code). 

(F)  Nimiber  of  traps  authorized  under 
§  654.4(b)  that  will  be  used  and  trap 
dimensions. 
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(G)  Any  other  information  concerning 
the  vessel,  gear  characteristics,  principal 
fisheries  engaged  in,  or  fishing  areas,  if 
specified  on  the  application  form. 

(H)  Any  other  information  that  may  be 
necessary  for  the  issuance  or 
administration  of  the  permit,  if  specified 
on  the  application  form. 

(ii)  [Reserved] 

(4)  Notification  of  incomplete 
application.  Upon  receipt  of  an 
incomplete  application,  the  RA  will 
notify  the  applicant  of  the  deficiency.  If 
the  applicant  fails  to  correct  the 
deficiency  within  30  days  of  the  date  of 
the  RA's  letter  of  notification,  the 
application  will  be  considered 
abandoned. 

(5)  Change  in  application 
information.  The  owner  of  a  vessel  with 
a  commercial  vessel  permit  must  notify 
the  RA  within  30  days  after  any  change 
in  the  application  information  specified 
in  paragraph  (a)(3)(i)  of  this  section.  The 
permit  is  void  if  any  change  in  the 
information  is  not  reported  within  30 
days. 

(6)  Initial  commercial  vessel  permit 
issuance,  (i)  The  RA  will  issue  an  initial 
conunercial  vessel  permit  for  stone  crab 
to  an  applicant  if  the  applicant  submits 
a  complete  application  that  complies 
with  the  requirements  of  paragraphs 
(a)(1),  (2),  and  (3)  of  this  section.  An 
application  is  complete  when  all 
requested  forms,  information,  and 
documentation  have  been  received. 

(ii)  If  the  eligibility  requirements 
specified  in  paragraphs  (a)(1)  and  (2)  of 
this  section  are  not  met,  the  RA  will 
notify  the  vessel  owner  of  such 
determination  and  the  reasons  for  it  not 
later  than  30  days  after  receipt  of  the 
application. 

17)  Appeal  of  initial  denial  of  a 
commercial  vessel  permit — (i)  General 
procedure.  An  applicant  for  a 
commercial  vessel  permit  for  stone  crab 
who  has  complied  with  the  application 
procedures  in  paragraph  (a)(3)  of  this 
section  and  who  initially  has  been 
denied  such  permit  by  the  RA  may 
appeal  that  decision  to  the  RA.  The 
appeal  must  be  postmarked  or  hand- 
delivered  to  the  RA  not  later  than  60 
days  after  the  date  of  notification  of  the 
initial  denial.  An  appeal  must  be  in 
writing  and  must  include  copies  of 
landing  records  relating  to  eligibility, 
such  other  reliable  evidence  upon 
which  the  facts  related  to  issuance  can 
be  resolved,  and  a  concise  statement  of 
the  reasons  the  initial  denial  should  be 
reversed  or  modified.  An  appeal 
constitutes  the  applicant's  written 
authorization  under  §  402(b)(1)(F)  of  the 
Magnuson-Stevens  Act  for  the  RA  to 
make  available  to  the  appellate  officer(s) 
such  confidential  landings  and-other 


records  as  are  pertinent  to  the  matter 
under  appeal.  The  applicant  may 
request  a  hearing.  The  RA  will  appoint 
one  or  more  appellate  officers  to  review 
the  appeal  and  make  recommendations 
to  the  RA.  The  appellate  officer(s)  may 
recoinmend  that  the  RA  deny  the 
appeal,  issue  a  decision  on  the  qjerits  of 
the  appeal  if  the  records  are  sufficient 
to  reach  a  final  judgement,  or  conduct 
a  hearing.  The  RA  may  affirm,  reverse, 
modify,  or  remand  the  appellate 
officers)  recommendation.  ^ 

(ii)  Hearings.  If  the  RA  determines 
that  a  hearing  is  necessary  and 
appropriate,  the  RA  or  appellate 
officer(s)  will  notify,  the  applicant  of  the 
place  and  date  of  the  hearing.  The 
applicant  will  be  allowed  30  days  after 
the  date  of  the  notification  of  the 
hearing  to  provide  supplementary 
documentary  evidence  in  support  of  the 
appeal. 

(8)  Duration  of  a  commercial  vessel 
permit.  A  commercial  vessel  permit 
remains  valid  for  the  period  specified 
on  it  unless  it  is  revoked,  suspended,  or 
modified  pursuant  to  subpart  D  of  15 
CFR  part  904  or  the  vessel  is  sold. 

(9)  Transferability  of  a  commercial 
vessel  permit.  A  commercial  vessel 
permit  issued  under  this  section  is  not 
transferable  or  assignable,  except  that  an 
owner  of  a  permitted  vessel  may  request 
that  the  RA  transfer  the  permit  to 
another  vessel  owned  by  the  same 
entity.  To  effect  such  a  transfer,  the 
owner  must  return  the  existing  permit  to 
the  RA  along  with  an  application  for  a 
commercial  vessel  permit  for  the 
replacement  vessel.  A  commercial 
vessel  permit  or  trap  certificate  can  not 
be  leased. 

(10)  Renewal  of  a  commercial  vessel 
permit.  A  commercial  vessel  permit 
required  by  this  section  is  issued  on  an 
aimual  basis.  An  owner  whose  permit  is 
expiring  will  be  mailed  a  notification  by 
the  RA  approximately  2  months  prior  to 
expiration  of  the  current  permit.  The 
notification  will  include  a  preprinted 
renewal  application.  A  vessel  ovraer 
who  does  not  receive  a  notification  of 
status  of  renewal  of  a  permit  by  45  days 
prior  to  expiration  of  the  ciurent  permit 
must  contact  the  RA.  A  permit  that  is 
not  renewed  or  that  is  revoked  will  not 
be  reissued.  A  permit  is  considered  to 
be  not  renewed  when  an  application  for 
renewal  is  not  received  by  the  RA 
within  1  year  of  the  expiration  date  of 
the  permit. 

(11)  Display  of  a  commercial  vessel 
permit.  A  commercial  vessel  permit 
issued  under  this  section  must  be 
carried  on  board  the  vessel.  The 
operator  of  a  vessel  must  present  the 
permit  for  inspection  upon  the  request 
of  an  authorized  officer. 


(12)  Sanctions  and  denials  of  a 
commercial  vessel  permit.  A 
commercial  vessel  permit  issued 
pursuant  to  this  section  may  be  revoked, 
suspended,  or  modified,  and  a  permit 
application  may  be  denied,  in 
accordance  with  the  procedures 
governing  enforcement-related  permit 
sanctions  and  denials  found  at  subpart 
D  of  15  CFR  part  904. 

(13)  Alteration  of  a  commercial  vessel 
permit.  A  commercial  vessel  permit  that 
is  altered,  erased,  or  mutilated  is 
invalid. 

(14)  Replacement  of  a  commercial 
vessel  permit.  A  replacement  permit 
may  be  issued.  An  application  for  a 
replacement  permit  is  not  considered  a 
new  application. 

(15)  Fees.  A  fee  is  charged  for  each 
application  for  initial  issuance  or 
renewal  of  a  permit,  for  each  request  for 
replacement  of  such  permit,  and  for  ' 
each  trap  tag  as  required  under  this 
section.  The  amount  of  each  fee  is 
calculated  in  accordance  with  the 
procedures  of  the  NOAA  Finance 
Handbook,  available  from  the  RA,  for 
determining  the  administrative  costs  of 
each  special  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  application  form. 
The  appropriate  fee  must  accompany 
each  application,  request  for 
replacement,  or  request  for  trap  tags. 

(b)  Issuance  of  a  trap  certificate  and 
annual  trap  tags.  The  RA  will  issue  a 
trap  certificate  and  annual  trap  tags  to 
each  person  who  has  been  issued  a 
Federal  commercial  vessel  permit  for 
stone  crab.  The  number  of  trap  tags 
issued  will  be  determined,  based  upon 
the  dociunentation  of  landings 
submitted  consistent  with  §  654.4(a)(1), 
(2)  and  (3),  by  dividing  that  person's 
highest  landings  of  stone  crab  claws 
during  any  one  of  the  fishing  seasons  for 
1995/1996, 1996/1997,  or  1997/1998  by 
5  lb  (2.27  kg). 

5.  In  §  654.6,  introductory  text  is 
added  and  paragraphs  (a)  and  (b)  are 
revised  to  read  as  follows: 

1654.6    Voaaol  and  gear  identification. 

An  owner  or  operator  of  a  vessel  for 
which  a  valid  Federal  commercial 
vessel  permit  for  stone  crab  has  been 
issued  must  comply  with  the  vessel  and 
gear  identification  requirements  of  this 
section.  An  owner  or  operator  of  a 
vessel  in  the  management  area  who  is  in 
compliance  with  the  stone  crab  trap 
limitation  program  and  vessel  and  gear 
marking  requirements  implemented  by 
the  FFWCC  is  exempt  from  the 
requirements  of  this  section. 

(a)  Vessel  identification.  An  owner  or 
operator  of  a  vessel  for  which  a  valid 
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Federal  commercial  vessel  permit  for  appropriate  maimer  by  the  Assistuit 

stone  crab  has  been  issued  must—  Administrator  or  an  authorized  officer. 

(1)  Display  the  vessels  official  6.  In  S 654.7.  paragraphs  (a)  and  (g) 
number,  (i)  On  the  port  and  starboard  ^^  revised  and  paragraphs  (o)  and  (p) 
sides  of  the  deckhouse  or  hull  and.  for  ^^  added  to  read  as  follows: 
vessels  over  25  ft  (7.6  m)  long,  on  an  ^^  _ 

appropriate  weather  deck,  so  as  to  be  |6S4.7    ProhlbHions. 

clearly  visible  from  an  enforcement  ,        •        •        •        • 

vessel  or  aircraft.  (a)  Falsify  or  fail  to  display  and 

(ii)  In  block  arabic  numerals  maintain  vessel  and  gear  identification, 

permanently  affixed  to  or  painted  on  the  ^^  required  by  §  654.6. 

vessel  in  contrasting  color  to  the  •        •        •        •        • 

^^'i^n^Atfeast  18  inches  (45.7  cm)  in  (g)  Use  or  possess  in  the  management 

height  for  vessels  over  65  ft  (19.8  m)  area  a  stone  crab  trap  that  does  not 

long:  at  least  10  inches  (25.4  cm)  in  comply  with  the  trap  construcUon 

height  for  vessels  over  25  ft  (7.6  m)  long:  requirements  as  specified  m  §  654.22(a). 

and  at  least  3  inches  (7.6  cm)  in  height  .        •        •        •        • 

for  vessels  25  ft  (7.6  m)  long  or  less.  (q)  Except  for  a  person  who  is  in 

(2)  Display  the  color  code  assigned  by  compliance  with  the  FFWCC  stone  crab 
the  RA.  (i)  c5n  the  port  and  starboard  y^p  limitation  program,  possess  or  use 
sides  of  the  deckhouse  or  hull  and,  for  g  stone  crab  trap,  possess  more  than  1 
vessels  over  25  ft  (7.6  m)  long,  on  an  gallon  (4.5  L)  of  stone  crab  claws,  or  sell 
appropriate  weather  deck,  so  as  to  be  stone  crab  claws  in  or  from  the 
clearly  visible  from  an  enforcement  management  area  without  a  commercial 
vessel  or  aircraft.  vessel  permit  as  specified  in  §  654.4(a). 

(ii)  In  the  form  of  a  circle  permanenUy  .  j  p^j^. ,   information  on  an 

affixed  to  or  painted  on  the  vessel.  applicaUon  for  a  commercial  vessel 

(iii)  At  least  18  inches  (45.7  cm)  in  permit  or  submitted  in  support  of  such 

diameter  for  vessels  over  65  ft  (19.8  m)  application  as  specified  in  §  654.4(a)(1) 

long;  at  least  10  inches  (25.4  cm)  in  or  (2). 

diameter  for  vessels  over  25  ft  (7.6  m)  ' 

long;  and  at  least  3  inches  (7.6  cm)  in  7.  Section  654.8  is  revised  to  read  as 

diameter  for  vessels  25  ft  (7.6  m)  long  follows: 

°''®**         .      «  .  .         u         j.u  l«»*.8    FadHtation o« enfor cawent 

(3)  Keep  the  official  number  and  the 

color  code  clearly  legible  and  in  good  See  §  600.730  of  this  chapter. 

repair  and  ensure  that  no  part  of  the  g  Section  654.9  is  revised  to  read  as 

fishing  vessel,  its  rigging,  fishing  gear.  follows: 

or  any  other  material  on  board  obstructs 

the  view  of  the  official  number  or  the  1 664.9    PanaMaa. 

color  code  from  an  enforcement  vessel  See  §  600. 735  of  this  chapter. 

or  aircraft. 

(b)  Gear  identification.  (1)  Traps.  A  §§  654.20.  654.25.  654.26,  654.27 

stone  crab  trap  used  by  or  possessed  on  (Amended] 

board  a  vessel  with  a  Federal  .         „,„      _.„,..               »u 

commercial  vessel  permit  for  stone  crab  9  In  50  CFR  ?««  ^M  reinove  the 

must  have  a  valid  sSwiual  trap  tag  issued  words  'Regional  D^.?' J°d  a*ld  m 

hv  thA  RA  attached  their  place,  the  words.    Regional 

^S  T^p  buoj^  A  buoy  must  be  Administrator"  in  the  following  places: 

attached  to  each  stone  crab  trap  or  at  (a)  Section  654.20(b)(2)(i); 

each  end  of  a  string  of  traps.  Each  buoy  (b)  Section  654.25(b); 

must  display  the  official  number  and  ^^.j  section  654.26;  and 

the  color  code  assigned  by  die  RA  so  as  c-,^:„„  rc^  07 

to  be  easily  distinguished,  located,  and  W)  Section  654.27. 

identified.  §§654.1.654.2.  654.7  [Amended] 

(3)  Presumption  of  trap  ownership.  A 

stone  crab  trap  will  be  presumed  to  be  10.  In  50  CFR  part  654  remove  the 

the  property  of  the  most  recently  words  "Magnuson  Act"  and  add  in  their 

documented  owner.  This  presumption  place,  the  words.  "Magnuson-Stevens 

will  not  apply  to  traps  that  are  lost  if  the  Act '  in  the  following  places: 

owner  reports  the  loss  within  15  days  to  (gj  Section  654.1(a); 

*«^;         .    J               .            -  (b)  Section  654.2  introductory  text: 

(4)  Unmarked  traps  or  buoys.  An  \ 

unmarked  stone  crab  trap  or  a  buoy  ,  ,  o  _*•      oc  ti  \ 

deployed  in  the  EEZ  where  such  trap  or  M  Section  654.7ln). 

buoy  is  required  to  be  marked  is  illegal  IFR  Doc.  02-15995  Filed  6-24-02: 8:45  am] 

and  may  be  disposed  of  in  any  eiuaia  cooa  saio-a-s 


DEPARTMENT  OF  COMMERCE 

Natlonai  Ocawilc  and  Atmoapharic 
Admlnlatration 

50  CFR  Part  660 

(Docket  No.  000604124-0124-01;  I.D.  • 
011900B] 

RtN0646-AK11 

nahariaa  on  ttw  Wact  Coaat  and  In  tha 
Waatam  Pacific;  Prohibition  on  tha 
Uaa  of  Sat  Nat  Flahing  Qaan 
Withdrawal  of  Propoaad  Rule 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Proposed  nde;  withdrawal. 

summary:  NMFS  withdraws  the  May  19, 
2000.  proposed  rule  to  prohibit  the  use 
of  set  net  (gillnet  and  trammel  nets) 
fishing  gear  to  take  groundfish  species 
in  portions  of  the  U.S.  exclusive 
economic  zone  (EEZ)  (also  known  as  the 
fishery  management  area)  adjacent  to 
State  waters  at  four  areas  off  California. 
Groundfish  fisheries  in  the  fishery 
management  area  are  managed  under 
the  Fishery  Management  Plan  for 
Groundfish  Fisheries  off  the  West  Coast 
(Groundfish  FMP).  The  proposed  rule  is 
being  withdrawn  because  it  is  not 
necessary  and  appropriate  for  the 
conservation  and  management  of 
groundfish  fisheries  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  the 
Groundfish  FMP. 

DATES:  This  proposed  rule  is  withdrawn 
Jime  25.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Svein  Fougner,  Sustainable  Fisheries 
Division,  Southwest  Region,  NMFS. 
562-980-4040. 

8UPPI.EMENTARY  INFORMATION:  A 
proposed  rule  was  published  on  May 
19,  2000  (65  FR  31871).  that  would  have 
prohibited  the  use  of  set  net  (gillnet  and 
trammel  nets)  fishing  gear  to  take 
groundfish  species  in  portions  of  the 
VP.7.  (also  known  as  the  fishery 
management  area)  adjacent  to  state 
waters  at  4  locations  off  California.  The 
history  of  the  action  and  the  rationale 
for  the  proposed  rule  were  provided  in 
the  preamble  to  the  proposed  rule  and 
will  not  be  repeated  here. 

Upon  reviewing  the  history  of  this 
action,  the  comments  received  on  the 
proposed  rule,  and  the  legal  and 
management  issues  involved.  NMFS  has 
concluded  that  the  proposed  rule 
should  be  withdrawn.  Only  one  of  the 
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4  EEZ  areas  that  would  have  been 
closed  to  set  net  use  is  currently  used 
by  set  net  fishers.  The  vessels  that  use 
set  net  gear  at  this  area  (Huntington 
Flats)  do  not  target  groundfish,  and  their 
catches  of  groundfish  are  so  small  as  to 
have  minimal  effect  on  the  stocks. 
Fishing  by  these  vessels  thus  does  not 
adversely  affect  the  administration  and 
implementation  of  the  Groundfish  FMP. 


Accordingly,  it  is  not  necessary  to 
control  their  fishing  activities  under  the 
regulations  implementing  the 
Groundfish  FMP  in  order  to  further  the 
objectives  of  the  Groimdfish  FMP  or  to 
achieve  optimum  yield  and  prevent 
overfishing.  Therefore,  NMFS  is  hereby 
withdrawing  the  proposed  rule  because 
it  is  not  necessary  and  appropriate 


under  the  Magnuson-Stevens  Act  and 
other  applicable  law. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  June  18,  2002. 
Rebecca  Lent. 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 
[FR  Doc.  02-15989  Filed  6-24-02;  8:45  amj 

BHJJNO  CODE  3510-22-S 
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This  ««rtton  of  the  FEDERAL  REGISTER 
contains  documants  other  than  rutot  or 
propoaad  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  inveatigaliona, 
conwrottee  meetings,  agency  decisions  and 
njlinga.  delegations  o(  authority,  filing  of 
petMions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 


DCPARTMENT  OF  AQWCULTURE 

CommodMy  CradN  Corporatton 

NofllM  of  RaquMi  tor  ExiMiaion  of  a 
Currtntty  ApprovMf  mtormatton 

AOINCV:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SMMARV:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Commodity  Credit 
Corporation's  (CCC)  intention  to  request 
an  extension  fbr  a  currently  approved 
information  collection  in  support  of  the 
CCC  Export  Credit  Guarantee  Program 
(GSM-102),  the  CCC  Intermediate  Credit 
Guarantee  Program  (GSM-103)  and  the 
CCC  Supplier  Credit  Guarantee  Program 
(SCGP)  based  on  re-estimates. 
OATCS:  Comments  on  this  notice  must  be 
received  by  August  26,  2002.  to  be 
assured  of  consideration. 

Additional  Information  or  Comments: 
Contact  William  Hawkins,  Director, 
Program  Administration  Division, 
Foraign  Agricultural  Service.  U.S. 
Department  of  Agricultura,  AgStop 
1031,  Washington,  DC  20250-1031. 
telephone  (202)  720-3241. 
aUPMJMINTAIIV  MKMMATION: 

Title:  CCC  Export  Credit  Guarantee 
Program  (GSM-102),  CCC  Intermediate 
Export  Credit  Guarantee  Program  (GSM- 
103),  and  CCC  Supplier  Credit 
Guarantee  Program  (SCGP). 

OMB  Number:  0551-0004  (GSM-102 
and  GSM-103)  and  0551-0037  (SCGP). 
These  will  be  combined  into  OMB 
Number  0551-0004  if  this  request  is 
approved. 

Expiration  Date  of  Approval: 
November  30,  2002. 

T^pe  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  primary  ob)ective  of  the 
GSM-102,  GSM-103  and  SCGP 


programs  is  to  expand  U.S.  agricultural 
exports  by  making  available  export 
credit  guarantees  to  encourage  U.S. 
private  sector  financing  of  foreign 
purchases  of  U.S.  agricultiiral 
commodities  on  credit  terms.  The  CCC 
currently  has  programs  operating  in  at 
least  40  countries  and  country  regions, 
with  169  exporters  eligible  to 
participate.  Under  7  CFR  Part  1493. 
exporters  are  required  to  submit  the 
following:  (1)  Information  about  the  ' 
exporter  for  program  participation,  (2) 
export  sales  information  in  connection 
with  applying  for  a  payment  guarantee, 
(3)  information  regarding  the  actual 
export  of  the  commodity,  (evidence  of 
export  report).  (4)  notice  of  default  and 
claims  for  loss,  and  (5)  other  documents, 
if  applicable,  including  notice  of 
assignment  of  the  right  to  receive 
proceeds  imder  the  export  credit 
guarantee.  In  addition,  each  exporter 
and  exporter's  assignee  (U.S.  financial 
institution)  must  maintain  records  on  all 
information  submitted  to  CCC  and  in 
connection  with  sales  made  under 
GSM-102.  GSM-103  and  SCGP.  The 
infcmnation  collected  is  used  by  CCC  to 
manage,  plan,  evaluate  and  account  for 
government  resources.  The  reports  and 
records  are  reouired  to  ensure  the 
proper  and  fudicious  use  of  public 
funds. 

Estimata  of  Burden:  The  public 
reporting  burden  fbr  these  collections  is 
estimated  to  average  0.47  houra  per 
GSM-102/3  response  and  0.62  houn  per 
SCGP  response. 

Respondents:  Escporten  of  U.S. 
agriculttiral  commodities,  banks  or  other 
financial  institutions,  producer 
associations,  export  trade  associations, 
and  U.S.  Government  agencies. 

Estimated  Number  of  Respondents: 
857  per  annum. 

Estimated  Number  of  Responses  per 
Respondent:  26.6  per  aimum. 

Estimated  Total  Annual  Burden  of 
Respondents:  11.415.30  houn. 

cfopies  of  this  information  collection 
can  be  obtained  from  Kimberly  Chisley, 
the  Agency  Information  Collection 
Co<»£nator.  at  (202)  720-2568. 

Requests  for  Comments:  Send 
comments  regarding  (a)  whethw  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity. of  the  information  to  be , 
collected:  and  (d)  ways  to  minimize  the  - 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  William 
Hawkins,  Director,  Program 
Administration  Division.  Foreign 
Agricultural  Service.  U.S.  Department  of 
Agriculture,  AgStop  1031,  Washington, 
DC  20250-1031,  or  to  the  Desk  Officer 
fbr  Agriculture,  Office  of  Information 
and  Regidatory  AfCain.  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  Penons  with  disabilities  who 
require  an  alternative  means  for 
communication  of  information  (Braille, 
large  print,  audiotape,  etc.)  should 
conUct  USDA's  Tanet  Center  at  (202) 
720-2600  (voice  and  TDD).  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington.  DC,  on  June  19. 
2001. 

Ira  D.  Branson, 

Acting  General  Sales  Manager,  Foreign 
Agricultural  Service. 

(FR  Doc.  02-15918  Filed  6-24-02:  8:45  am] 
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DEPARTMENT  OF  AQRICULTURE 
Natural  ft— ourcM  Coo— cvrtlon 


L'Anguma  RIvar  Walorahad  Polnaott 
and  Cralghaad  CouiHiaa,  AR 

AOCNCY:  Natural  Resources 
Conservation  Service,  Agriculture. 

action:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 


r:  Pursuant  to  section  102(2)(C) 

of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  the  Natural  Resources 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is 
being  prepared  for  the  L'Anguille  River 
Watenhed,  in  Poinsett  and  Craighead 
Counties,  Arkansas. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Kalven  L.  Trice,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
Room  3416  Federal  Building,  700  West 
Capitol  Avenue,  Little  Rock,  Arkansas 
72201,  Telephone  (501)  301-3100. 

8UPPL£MENTARY  INFORHATION:  Due  to  the 
preliminary  anticipated  Federal  cost  of 
this  project,  NRCS  policy  requires  that 
an  environmental  impact  statement  be 
prepared. 

The  project  concerns  a  plan  to  address 
groundwater  declines  and  measures  to 
increase  water  use  efficiency. 
Alternatives  under  consideration  to 
reach  this  objective  include  the 
construction  of  on-farm  water  storage 
reservoirs,  underground  pipelines, 
tailwater  recovery  systems,  and 
improved  irrigation  management. 

A  draft  environmental  impact 
statement  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  Natural  Resources 
Conservation  Service  invites 
participation  and  consultation  of 
agencies  and  individuals  that  have 
special  expertise,  legal  jurisdiction,  or 
interest  in  the  preparation  of  the  draft 
environmental  impact  statement.  NRCS 
held  a  combined  public  hearing  and 
scoping  meeting  with  the  Arkansas  Soil 
and  Water  Commission  on  February  1, 
2001  at  Weiner,  Arkansas  to  discuss  this 
watershed.  Comments  were  received  at 
and  following  this  meeting.  In  order  to 
comply  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  additional  comments  fi-om  the 
public  and  interested  agencies  will  be 
accepted  imtil  July  15,  2002.  Further 
information  on  the  proposed  action  or 
future  public  meetings  may  be  obtained 
bom  Kalven  L.  Trice,  State 
Conservationist,  at  the  above  address 
and  telephone  number. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  offlcials.) 

Dated:  June  5.  2002. 
Kalven  L.  Trice, 
State  Conservationist, 

[FR  Doc.  02-15921  Filed  6-24-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  UtilKiea  Servica: 

Louiaa  Ganaratlon  LLC;  Notice  of 
Finding  of  No  Significant  impact 

agency:  Rural  Utilities  Service,  USDA. 


ACTION:  Notice  of  finding  of  no 
significant  impact. 

summary:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
with  respect  to  the  construction  and 
operation  of  a  490-megawatt  electric 
generation  plant  in  Louisa  County, 
Virginia.  RUS  may  provide  financing  for 
the  project  to  Louisa  Generation  L.L.C. 
(a  subsidiary  of  Old  Dominion  Electric 
Cooperative). 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Engineering  and  Environmental 
Staff.  RUS.  Stop  1571,  1400 
Independence  Avenue,  SW.. 
Washington,  DC  20250-1571,  telephone 
(202)  720-0468,  e-mail  at 
bquigel@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION:  Old 
Dominion  Electric  Cooperative  would 
be  the  agent  to  construct  and  operate  the 
proposed  plant.  The  preferred  plant  site 
is  located  just  east  of  the  Louisa/ 
Albemarle  Coimty  line  at  the 
intersection  of  Klockner  Road  and  a 
CSX  Raih-oad  track.  The  site  is 
approximately  90  acres.  About  30  acres 
of  the  site  would  be  developed  for  the 
plant.  The  plant  would  be  made  up  of 
one  170  megawatt,  GE  Frame  7FA  and 
four  80  megawatt,  7EA  combustion 
turbines.  The  nominal  output  of  the 
plant  wiU  be  490  megawatts.  The 
primary  ftiel  will  be  natural  gas.  Low 
sulfur  fuel  oil  will  be  used  as  a  back-up 
fiiel. 

The  plant  will  be  a  peaking  facility.  It 
is  anticipated  that  each  of  the  five 
turbines  would  operate  for  no  more  than 
1,800  hours  per  year.  This  would  be 
during  periods  of  high-energy  demand 
in  Virginia.  Columbia  Gas  of  Virginia 
will  provide  the  natural  gas  for  the  plant 
by  constructing  the  natural  gas 
distribution  pipeline  in  an  existing  gas 
pipeline  right-of-way.  No  new  electric 
transmission  lines  are  required  to  be 
constructed  for  the  proposed  plant.  A 
water  pipeline  and  storage  tank  to  be 
owned  and  constructed  by  the  Louisa 
County  Water  Authority  will  be  built  to 
provide  water  to  the  generation  plant. 
The  length  of  the  12-inch  water  pipeline 
is  approximately  2.5  miles  and  will 
require  a  permanent  20-foot  easement 
for  maintenance  and  operation.  The 
water  storage  tank  will  have  a  capacity 
of  80.000  gallons  and  will  be 
approximately  38  feet  high  and  20  feet 
in  diameter.  The  tank  will  be 
constructed  on  an  approximately  'A  acre 
parcel  owned  by  Louisa  County. 

Copies  of  theftnding  of  no  significant 
impact  are  available  from  RUS  at  the 
address  provided  herein  or  from  Mr. 
David  Smith,  Old  Dominion  Electric 


Cooperative,  Insbrook  Corporate  Cmiter, 
4201  Dominion  Boulevard,  Glen  Allen, 
Virginia  23060.  telephone  (804)  968- 
4045.  Mr.  Smith's  E-mail  address  is 
dsmith@odec.com. 

Dated:  )une  20.  2002. 
Blaine  D.  Stockton, 

Assistant  Administrator,  Electric  Program, 
Rural  Utilities  Service. 

[FR  Doc.  02-16029  Filed  6-24-02:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Intamatlonal  Trada  Admlnlatration 

Initiation  of  Antidumping  and 
Countarvailing  Duty  Adminlatratfva 
Ravlaws  and  Raquaat  for  Ravocation 
in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews  and  request  for 
revocation  in  part. 

SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  emd  countervailing  duty 
orders  and  findings  with  May 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  of  Commerce  also 
received  a  request  to  revoke  one 
antidumping  duty  order  in  part. 

EFFECTIVE  DATE:  June  25.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Holly  A.  Kuga.  Office  of  AD/CVD 
Enforcement,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230.  telephone:  (202) 
482-4737. 
SUPPI.EMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b)  (2001),  for  administrative 
reviews  of  varipus  antidumping  and 
countervailing  duty  orders  and  findings 
with  May  anniversary  dates.  The 
Department  also  received  a  timely 
request  to  revoke  in  part  the 
antidimiping  duty  order  on  Ball 
Bearings  from  Germany. 

Initiation  of  Reviews:  In  accordance 
with  19  CFR  351.221(c)(l)(i),  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders  and  findings. 
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We  intend  to  issue  the  final  results  of         these  reviews  not  later  than  May  31 . 

2003. 

^ 


Antidumping  duty  procMdings 

Belgium:  Stainless  Steel  Plate  in  Colls.  A-423-808 

AL2.  N  V 
Brazil  Frozen  Concentrated  Orange  Juice.  A-351-605  - •• 

Crtrovita  Agro  Industnal  Uda/C«i*uhy  MC  Industnal  LIda/Cambuhy  Citrus  Comeraal  e  Exportadora 

Branco  Peres  Citrus  S.A. 

CTM  Citrus  S.A. 

Sucorrico  S.A. 
Indonesia:  Extruded  RutJber  Thread.  A-560-803 

PT  Swasthi  Parama  Mulya 
Republic  o(  Korea:  Certain  Polyester  Staple  Filw,  A-580-639 

Oaeyang  Industnal  Co.,  Ltd. 

East  Young  Co..  Ltd. 

Estal  Industry  Co.,  Ltd. 

Huvis  Corporation 

Keon  Baek  Co.,  Ltd. 

Mi|ung  Ind.  Co.,  Ltd. 

Sam  Young  Synthetics  Co..  Ltd. 

Sunglim  Co .  Ltd. 
Republic  of  Korea  Stainless  Steel  Plate  in  Coils  A-580-831 

Pohang  Iron  &  Steel  Co.,  Ltd. 
Taiwan:  Certain  Polyester  Staple  Fiber  A-583-833 ' 

Far  Eastern  Textile,  Ltd. 

Nan  Ya  Plastics  Corporation,  Ltd. 

Taiwan:  Stainless  Steel  Plate  in  Coils,  A-583-830 

Ta  Chen  Stainless  Pipe  Co..  Ltd. 

Yieh  United  Steel  Corporation 
The  Peoples  Republic  of  China:  Iron  Constmction  Castings,  A-570-502 

Mucun  Foundry  of  Fangzi  District 
Turkey;  Certain  Welded  Carbon  Steel  Pipe  and  Tube,  A-489-501  

The  Borusan  Group  


Period  to  be  re- 
viewed 


5/1/01-4/30/02 
5/1/01—4/30/02 


5/1/01-4A30/02 
5/1A)1-4/30/02 


5/1/01-4/30/02 
5/1/01-4/30«)2 


5/1/01-4/30/02 


5/1/01-4/30/02 
5/1/01-4/30/02 


Antlfrietlon  BMrings  Proceedinga  and  Hnna 


France:  A-427-801  

RingbaN  Corporation  

SKF  France  S.ATSarma  (including  an  relevant  affiliates) 

SNR  Roulements  

Qennany:  /^-428-801  

FAQ  Kugelfischer  Qeorg  Schaefer  AG 

INA-Schaeffer  FG  

Paul  MueUer  GmbH  &  Co..  KG 

RingbaN  Corporation 

Sachs  Handel  GmbH 

SKF  GmbH 


ZF  Sachs 


Period/Class  or 
kind 


Torhngton  Nadetager  GmbH 

Italy:  A-475-flOI  

FAG  Italia  S.p  A.  (including  al  relevant  affWates) 

RirigtMtN  Corporatran  

SKF  Industrie  S.pA  (inckjding  an  relevant  affiliates) 
Japan:  A-588-804 

Koyo  Seiko  Co.,  Ltd 

Nachi-Fuiikoshi  Corporatton 

Nippon  Piltow  Bkx:k  Sales  Company,  Ltd 


NSK  Ltd. 


NTN  Corporation - 

/^sahi  Seiko  Co.,  Ltd 

Kitanihon  Seiki  Co..  Ltd.  (incfciding  aH  relevant  aftiNatas) 

Sapporo  Kitanihon  

Sanbi  Co.,  Ltd 

JiroOkayama 

Shinyei  Kaisha 

Phoenix  international  Corp 

Taisei  Ind.,  Ltd 

Eisho  Tradirig  Co ; — 

Singapore:  A-559-801  


5/1/01-4/30/02. 

Ball.' 

Ball  &  Spherical. 

Ball. 

5/1/01-4/30/02. 

Ball. 

BaN. 

Ban. 

Ban. 

Ball. 

Ban. 

Ball. 

Ban. 

5/1/01-4/30/02. 

Ball. 

Ban. 

Ban. 

5/1/01-4/30/02. 

Ban. 

BaN. 

BaM. 

Ban. 

BaM. 

BaM. 

BaN. 

Ban. 

BaN. 

BaN. 

BaN. 

BaN. 

Ban. 

Ball. 

S/1/D1-4/30/02. 


Period/Class  or 
kmd 

NK/IB/Pelmec 

Ball. 

The  United  Kinodom*  A-412-801 

5/1/01-4/30/02. 

The  Banlen  Corooratkxi  (UK)  Limited .'.... 

Ball. 

Countarvaiiing  Duty  Prooaadings 

None. 

Suapanalon  Agiaamanta 

None. 

Dviring  any  administrative  review 
covering  all  or  part  of  a  period  ftdling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  §  351.211  or  a 
determination  under  §  351.218(f)(4)  to 
continue  an  order  or  suspended 
investigation  (after  sunset  review),  the 
Secretary,  if  requested  by  a  domestic 
interested  party  within  30  days  of  the 
date  of  publication  of  the  notice  of 
initiation  of  the  review,  will  determine 
whether  antidiunping  duties  have  been 
absorbed  by  an  exporter  or  producer 
subject  to  the  review  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  importer  that  is  afiiliated 
with  such  exporter  or  producer.  The 
request  must  include  the  name(s)  of  the 
exporter  or  producm  for  which  the 
inquiry  is  requested. 

mterested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

Tbewe  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (19  USC 
1675(a)).  and  19  CFR  351.221(c)(l)(i). 

Dated:  June  19,  2002. 
HoUyA-Kuga. 

Senior  Office  Director,  Group  tt.  Office  4, 

Impmt  Administration. 

[FR  Doc  02-16015  Filed  6-24-02;  8:45  am) 

asii 


DEPARTMEHT  OF  COMMERCE 
hilanMtioiMl  TnMto  AchnlntetraAion 

[A-6«>-t31] 

NOQca  Of  AnMnaKi  rmai  Announipmg 
Duly  Adniinislrallva  Itoviiw:  StalnlMa 
Slaal  PMa  in  CoNe  from  the  Republic 
off  Kofwi;  CoiTMtion 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  amended  final  results 
of  antidiunping  duty  administrative 
review  of  staiiuess  steel  plate  in  coils 
from  the  Republic  of  Korea. 


EFFECTIVE  DATE:  June  25.  2002. 
summary:  On  April  23,  2002.  the 
Department  issued  its  amended  final 
results  for  the  administrative  review  of 
the  antidumping  duty  order  on  stainless 
steel  plate  in  coils  firom  the  Republic  of 
Korea  for  the  period  of  review 
November  4. 1998,  throiigh  April  30, 
2000.  See  Notice  of  Amended  Fined 
Antidumping  Duty  Administrative 
Review:  StaMess  Steel  Plate  in  Coils 
From  the  Republic  of  Korea  ("Amended 
Final  Results"),  67  FR  19734  (April  23, 
2002). 

Our  Amended  Final  Results 
erroneously  stated  that  the  case  number 
was  A-S80-841.  However,  the  correct 
case  number  is  A-580-831.  No  other 
changes  have  been  made  to  the 
Amended  Final  Results. 
FOR  FURTHER  MPORMATION  CONTACT: 
Brandon  Farlander  and  Robert  Boiling. 
AD/CVD  Enforcement  Ckoup  m,  Office 
9,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington.  DC  20230;  telephone:  (202) 
482-0182  and  (202)  482-3434, 
respectively. 

DATED:  June  14.  2002 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  02-16014  Filed  6-24-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
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Take  ol  Anadromous  FMi 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  applications  for 
Incidental  Take  Permits  1391. 1392,  and 
1393  with  Habitat  Conservation  Plans 
and  availability  for  public  comment. 


SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  received  three  revised 
applications  for  incidental  take  pwmits 
(Permits)  from  the  Public  Utility  District 
(PUD)  No.  1  of  Douglas  County  (Wells 
application)  and  PUD  No.  1  of  Chelan 
County  (Rocky  Reach  and  Rock  Island 
applications),  in  the  State  of 
Washington  pursuant  to  the  Endangoed 
Species  Act  (ESA).  Each  PUD  has 
revised  its  application(s)  to  include  a 
revised  Anackomous  Fish  Agreement 
and  Habitat  Conservation  Plan  (HCP),  as 
required  by  the  ESA,  designed  to 
minimize  and  mitigate  any  such  take  of 
endangered  and  threatened  species.  The 
revised  Anadromous  Fish  Af^eements 
and  HCPs  are  also  intended  to  serve  as 
agreements  to  satisfy  the  PUDs 
obligations  under  the  Federal  Power  Act 
and  related  federal  and  state  laws 
governing  effects  on  anadromous  fish 
and  their  habitat.  The  PUDs  seek 
authorization  for  the  inddentai  take  of 
listed  species  associated  with  the 
operation  of  three  hydroelectric  projects 
located  on  the  Columbia  River  between 
rivw  mile  453.4  and  515.8  near  the  city 
of  Wenatchee,  Washington.  These 
projects  impact  anadromous  fish 
primarily  by  impeding  up  and 
downstream  passage  of  fish  and 
inundating  riverine  habitat.NMFS 
published  notice  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  on  December  29, 
2000  and  received  public  comment 
through  May  1, 2001.  The  DEIS 
evaluated  the  previous  version  of  the 
Anadromous  Fish  Agreements  and 
HCPs.  The  revised  permit  applications 
and  Anadromous  Fish  Agreements  and   . 
HCPs,  which  are  the  subject  of  this 
notice,  reflect  revisions  developed  to 
address  comments  received  on  the  DEIS 
and  to  clarify  the  PUDs  responsibilities. 
NMFS  will  publish  a  final  EIS  which 
addresses  comments  received  on  the 
DEIS  and  additional  comments  received 
pursuant  to  this  notice.  All  comments 
received  will  become  part  of  the  public 
record  and  will  be  available  for  review 
pursuant  to  the  ESA. 


42756 


Federal  Regirter/Vol.  67.  No.  122 /Tuesday,  June  25.  2002 /Notices 


DATES:  Written  comments  from 
interested  parties  on  the  revised  permit 
applications  must  be  received  at  the 
appropriate  address  or  fax  number  [see 
ADDRESSES)  no  later  than  S  p.m.  Pacific 
Standard  Time  on  July  25.  2002. 
ADDRESSES:  Submit  comments  on  the 
revised  permit  application  and  requests 
for  information  to  Ritchie  Graves, 
National  Marine  Fisheries  Service, 
Northwest  Region,  Hydro  Program,  525 
NE  Oregon  Street.  Suite  420,  Portland. 
OR  97232-2737.  Comments  may  also  be 
sent  via  fascimile  to  503/231-2318. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet.  The 
revised  permit  applications,  revised 
Anadromous  Fish  Agreements  and 
HCFs,  and  supporting  documents  are 
also  available  electronically  on  the 
Internet  at  wwHr.7iivr.noaa.gov. 
Comments  received  will  also  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  by  calling  (503)  231-6891. 
FOR  nJRTMni  MPOMUTION  CONTACT: 
Ritchie  Giavea  at  (ph:  503/231-6891. 
fascimile:  503/231-2318,  e-mail: 
Ritchie.  Graveg9noaa.gov. 


Avikority 

Section  9  of  the  ESA  and  Federal 
legulationt  prohibit  the  taking  of  a 
species  listed  as  endangered  or 
threatened.  The  term  "take"  is  defined 
imder  the  ESA  to  mean  haraas,  harm, 
pursue,  hunt,  shoot,  wound,  kill.  trap, 
capture,  or  collect,  or  to  attempt  to 
engage  in  any  such  conduct.  NMFS  may 
issue  permits  under  section  10(a)(1)(b) 
of  the  ESA,  under  limited 
circumstances,  to  take  listed  species 
inddmital  to,  and  not  the  purpose  of. 
otherwise  lawful  activities.  Authority  to 
take  listed  spedet  is  subfect  to 
conditions  set  forth  in  the  permits. 
Permits  are  issued  in  accordance  with 
and  are  subject  to  the  ESA  and  NMFS 
regulations  governing  threatened  and 
endangmed  species  (50  CFR  222.307). 

Spedaa  Covered  in  This  Notice 

The  foUovring  species  and 
evolutionarily  significant  units  ara 
covered  in  this  Notice: 

Endangered  Upper  Columbia  River 
(UCR)  spring-run  chinook  salmon 
(Oncorhynchus  tshawytscha)  and 
steelhead  (O.  mykiss],  unlisted  UCR 
summer/fall-run  chinook  salmon  [O. 
tshawytscha).  Okanogan  River  and  Lake 
Wenatchee  sockeye  salmon  (O.  nerka), 
and  UCR  coho  salmon  (O.  kisutch). 

Background 

The  applicants  provided  NMFS  with 
proposed  Anadromous  Fish  Agreements 


and  HCPs  with  the  intent  of  obtaining 
incidental  take  permits  pursuant  to  ESA 
section  10(a)(1)(B)  in  July.  1998.  The 
proposed  Anadromous  Fish  Agreements 
and  HCPs  were  developed  over  several 
years  of  negotiations  with  federal  and 
state  resource  agencies,  Indian  tribes, 
and  with  American  Rivers  (a  non- 
governmental environmental 
organization).  While  these  negotiations 
produced  the  agreements  proposed  in 
1998,  additional  information  and  input 
was  needed  to  complete  the 
applications.  NMFS  developed  a  DEIS 
analyzing  the  proposed  agreements  and 
HCPs  and  issued  it  for  piiblic  comment 
on  December  29, 2000.  Beginning  in 
September,  2002,  the  parties  engaged  in 
additional  discussions  to  resolve  issues 
raised  in  DEIS  comments  and  to  develop 
complete  permit  applications.  As  a 
result  of  these  discussions,  revised 
Anadromous  Fish  Agreements  and 
HCPs  wero  develop^.  NMFS  has 
executed  these  as  contingent 
agreements,  which  are  eDsctive  only 
upon  approval  by  the  Federal  Energy 
Regulatofy  Commission  and  issuance  by 
NMFS  of  incidental  take  permits  after 
completion  of  the  NEPA  and  ESA 
review  processes,  including  thorough 
consideration  of  any  comments 
received. 

Habitat  CooeenratioB  Plan 

The  revised  Anadromous  Fish 
Agreements  and  HCPs  continue  to 
include  a  standard  of  "no  net  impact" 
which  consists  of  a  95-percent  |uvenile 
i\»m  passage  survival  standard  and  a 
91-peicent  total  project  survival 
standard  for  each  of  the  Plan  species. 
These  standards  will  be  achieved 
through  implementation  of  various 
measures  including  increased  spill  and 
a  new  juvenile  bypass  bdlity  at  the 
Rocky  Reach  Project.  The  total  project 
survival  standard  includes  both  the 
juvenile  and  adult  life  stages  of  the  Plan 
species.  The  unavoidable  project 
mortality  (i.e..  the  remaining  9  percent 
of  the  Plan  species  still  impacted  by 
project  operations)  will  be  mitigated 
throu^  a  habitat  conservation  fund  and 
a  supplementation  program.  The  habitat 
fund  will  address  2  percent  of  the 
unavoidable  loss  and  the 
supplementation  program  will  address 
the  remaining  7  percent.  The  applicants 
are  requesting  incidental  take  permits 
with  a  term  of  50  years,  settlement 
under  the  Federal  Power  Act  when  each 
project  is  relicerased.  and  "no  surprises" 
guarantee  from  the  Federal  government, 
limited  in  certain  circimistances  as 
defined  in  the  agreements. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  ESA.  NMFS  will 
evaluate  the  application,  associated 


doc\mients,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
section  10(a)  of  the  ESA  and  NEPA 
regulations.  If  it  is  determined  that  the 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  takes  of  listed 
species  \mder  the  jurisdiction  of  NMFS. 
The  final  NEPA  and  permit 
determinations  will  not  be  completed 
imtil  after  the  end  of  the  30-day 
comment  period  and  NMFS  will  fidly 
consider  all  public  comments  received 
during  the  comment  period. 

Dated:  June  19,  2002. 


Maigaietl 

Acting  Chief,  Endangend  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service 
[FR  Doc.  02-15991  Filed  6-25-02;  8:45  am) 
■UJNO  COOl  isio-a-« 


DEFARTMENT  OF  COMMERCE 


[LD.061202B1 

TaMng  and  Importing  Of  MariM 


AOENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  affirmative  finding 

renewal. 


summary:  The  Assistant  Administrator 
for  Fisheries.  NMFS.  (Assistant 
Administrator)  renewed  the  affirmative 
finHing  tot  the  Government  of  Mexico 
under  the  Marine  Mammal  Protection 
Act  (MMPA).  The  renewal  of  Mexico's 
affirmative  finding  allows  for  the 
continued  importation  into  the  United 
States  of  yellowfin  tuna  and  yellowfin 
tuna  products  harvested  in  the  eastern 
tropical  Pacific  Ocean  (ETP)  after  March 
3. 1999.  by  purse  seine  vessels  operating 
under  Mexican  jurisdiction.  The 
affirmative  finding  renewal  was  based 
on  review  of  documentary  evidence 
submitted  by  the  Government  of  Mexico 
and  obtained  from  the  Inter-American 
Tropical  Tuna  Commission  (LATTC)  and 
the  Department  of  State. 
DATES:  Effective  April  1,  2002,  through 
March  31.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regional  Administrator.  Southwest 
Region.  NMFS.  501  West  Ocean 
Boulevard.  Suite  4200.  Long  Beach. 
California.  90802-4213;  Phone  562- 
980-4000;  Fax  562-980-4018. 
SUPPUEMENTARY  INFORMATION:  The 
MMPA.  16  U.S.C.  1361  etseq.,  as 
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amended  by  the  International  Dolphin 
Conservation  Program  Act  (IDCPA) 
(Pub.  L.  105-42),  allows  the  entry  into 
the  United  States  of  yellowfin  tuna 
harvested  by  purse  seine  vessels  in  the 
ETP  under  certain  conditions.  If 
requested  by  the  harvesting  nation,  the 
Assistant  Administrator  will  determine 
whether  to  make  an  affirmative  finding 
based  upon  documentary  evidence 
provided  by  the  government  of  the 
harvesting  nation,  the  lATTC.  or  the 
Department  of  State.  A  finding  will 
remain  valid  for  1  year  (April  1  through 
March  31)  or  for  such  other  period  as 
the  Assistant  Administrator  may 
determine.  An  af^mative  finding 

applies  to  yellowfin  tuna  and  tima   

products  that  were  harvested  in  the  ETP 
by  purse  seine  vessels  under  the 
jurisdiction  of  the  nation  after  March  3, 
1999,  the  effective  date  of  the  IDCPA. 

The  affirmative  finding  process 
requires  that  the  harvesting  nation  meet 
several  conditions  related  to  compliance 
with  the  International  Dolphin 
Conservation  Program  (IDCP).  Every  5 
years,  the  government  of  the  harvesting 
nation  must  request  an  affirmative 
finding  and  submit  the' required 
dociunentary  evidence  directly  to  the 
Assistant  Administrator.  A  nation  may 
opt  to  provide  information  regarding 
compliance  with  the  IDCP  directiy  to 
NMFS  on  an  annual  basis  or  to 
authorize  the  LATTC  to  release  the 
information  to  NMFS  in  years  when 
NMFS  will  review  and  consider 
whether  to  issue  an  affirmative  finding 
determination  without  an  application 
from  the  harvesting  nation. 

An  affirmative  finding  will  be 
terminated,  in  consultation  with  the 
Secretary  of  State,  if  the  Assistant 
Administrator  determines  that  the 
requirements  of  SO  CFR  216.24(f)(9)  are 
no  longer  being  met  or  that  a  nation  is 
consistentiy  failing  to  take  enforcement 
actions  on  violations  which  diminish 
the  effectiveness  of  the  IDCP. 

As  a  part  of  the  annual  review  process 
set  forth  in  50  CFR  216.24  (f)(9),  tiie 
Assistant  Administrator  considered 
documentary  evidence  submitted  by  the 
Government  of  Mexico  and  obtained 
from  the  lATTC  and  the  Department  of 
State  and  determined  that  the 
requirements  vmder  the  MMPA  to 
receive  an  affirmative  finding  have  been 
met  for  the  purposes  of  renewing  an 
affirmative  finding. 

After  consultation  with  the 
Department  of  State,  NMFS  has  renewed 
the  Government  of  Mexico's  affirmative 
finding,  thereby  allowing  the  continued 
importation  into  the  United  States  of 
yellowfin  tuna  and  products  derived 
from  yellowfin  tvuaa  harvissted  in  the 
ETP  after  March  3, 1999,  by  Mexican- 


fiag  purse  seine  vessels  with  a  carrying 
capacity  greater  than  400  short  tons 
(362.8  metric  tons)  or  purse  seine 
vessels  with  a  carrying  capacity  greater 
than  400  short  tons  (362.8  metric  tons) 
operating  under  Mexican  jurisdiction. 
Tliis  renewal  will  remain  in  effect  for  1 
year  (April  1,  2002,  through  March  31, 
2003). 

In  subsequent  years  2003  and  2004, 
the  Assistant  Administrator  will 
determine  on  an  annual  basis  whether 
the  Government  of  Mexico  is  meeting 
the  requirements  under  section  101 
(a)(2)(B)  and  (C)  of  tiie  MMPA.  If 
necessary,  documentary  evidence  may 
also  be  requested  from  the  Government 
of  Mexico  to  determine  whether  the 
affirmative  finding  criteria  are  being 
met.  If  the  affirmative  finding  for  the 
Government  of  Mexico  is  renewed  after 
NMFS'  annual  review  in  the  years  2003 
and  2004,  the  Government  of  Mexico 
must  submit  a  new  application  in  early 
2005  for  an  affirmative  finding  to  be 
effective  for  the  period  April  1,  2005, 
through  March  31,  2006,  and 
subsequent  4  years. 

Dated:  June  19.  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Service. 

[FR  Doc.  02-15990  Filed  6-24-02;  8:45  am) 
BttJJNO  COOe  3S10-22-8 


DEPARTMENT  OF  COMMERCE 

National  Ocaanlc  and  Atmospharlc 
Administration 

P.D.  061202q 

Endangered  and  Thwatanad  Spaciaa; 
Take  of  Anadromoua  Flah 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  an  application  for  a 
scientific  research  permit  (1386)  and 
receipt  of  applications  to  modify  two 
permits  (1291, 1322). 

SUMMARY:  NMFS  has  received  one  new 
permit  application  and  two  applications 
to  modify  existing  scientific  research 
permits  related  to  Pacific  salmon  and 
steelhead.  The  proposed  research  is 
intended  to  increase  knowledge  of  the 
ESA-listed  species  and  to  help  guide 
management  and  conservation  efforts. 

DATES:  Comments  or  requests  for  a 
public  hearing  on  the  new  application 
or  modification  requests  must  be 
received  at  the  appropriate  address  or 
fax  number  (see  ADDRESSES)  no  later 


than  5  p.m.  Pacific  daylight  savings  time 
on  July  25,  2002. 

ADDRESSES:  Written  comments  on  the 
new  application  or  modification 
requests  should  be  sent  to  Protected 
Resources  Division.  F/NW03,  525  NE 
Oregon  Street,  Suite  500,  Portiand,  OR 
97232-2737  (503-230-5400).  Comments 
may  also  be  sent  via  fax  to  503-230- 
5435.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT:       ' 
Steve  Stone,  PorUand,  OR  (ph:  503- 
231-2317,  Fax:  503-230-5435,  e-mail: 
steve.sto/ie@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Species  Covered  in  This  Notice 

The  following  ESA-listed  species  and 
evolutionarily  significant  units  (ESUs) 
are  covered  in  this  notice: 

Sockeye  salmon  [Oiicorhynchus 
nerka):  endangered  Snake  River  (SnR); 
threatened  Ozette  Lake. 

Chinook  salmon  (O.  tshawytscha): 
endangered,  naturally  produced  and 
artificially  propagated,  upper  Colimibia 
River  (UCR)  spring-run;  threatened, 
naturally  produced  and  artificially 
propagated,  SnR  spring/summer; 
threatened  SnR  fall;  threatened  lower 
Columbia  River  (LCR);  threatened  upper 
Willamette  River  (UWR);  threatened, 
naturally  produced  and  artificially 
propagated,  Puget  Soimd. 

Chimi  salmon  (O.  keta):  threatened 
Columbia  River  (CR);  threatened  Hood 
Canal  summer-run. 

Steelhead  (O.  mykiss):  endangered, 
naturally  produced  and  artificially 
propagated,  UCR;  threatened  SnR; 
threatened  middle  Columbia  River 
(MCR);  threatened  LCR. 

Authority 

Scientific  research  and/or 
enhancement  permits  are  issued  under 
Section  10(a)(l)(A]  of  the  Endangered 
Species  Act  of  1973  (ESA)  (16  U.S.C. 
1531  et.  seq).  Issuance  of  permits  and 
permit  modifications,  as  required  by  the 
ESA,  is  based  on  a  finding  that  such 
permit/modifications:  (1)  are  applied  for 
in  good  faith;  (2)  if  granted  and 
exercised,  would  not  operate  to  the 
disadvantage  of  the  listed  species  that 
are  the  subject  of  the  permit;  and  (3)  are 
consistent  with  the  purposes  and  policy 
of  section  2  of  the  ESA.  Authority  to 
take  listed  species  is  subject  to 
conditions  set  forth  in  the  permits. 
Permits  and  modifications  are  issued  in 
accordance  with  and  are  subject  to  the 
ESA  and  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
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notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
AOORCSSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
ofNMFS. 

New  Application  Received 

Permit  1386 

The  Washington  Department  of 
Ecology  at  Olympia.  WA  (WDOE) 
requests  a  five  year  permit  for  annual 
takes  of  adults  and  juveniles  all  of  the 
ESA-listed  anadromous  fish  ESUs  in  the 
state  of  Washington  associated  with  a 
research  project  proposed  to  occiir  in 
various  streams  and  tributaries 
throughout  the  state.  The  objective  of 
the  research  is  to  investigate  the 
occurrence  and  monitor  the 
concentrations  of  toxic  contaminants  in 
edible  fish  tissue  and  the  freshwater 
environments  of  the  state  as  part  of  the 
Washington  State  Toxics  Monitoring 
Program.  The  proposed  project  responds 
in  part  to  the  state's  responsibility  for 
protecting  residents  from  the  health 
risks  associated  with  the  consimiption 
of  contaminated,  non-commerciuly 
caught  fish.  In  addition,  the  proposed 
project  responds  to  requirements  of  the 
federal  Clean  Water  Act.  The  proposed 
project  will  help  determine  whether 
selected  waters  meet  state  water  quality 
standards  for  toxic  contaminants  in  fish 
as  well  as  providing  information  about 
risks  to  humans  and  wildlife  frt>m  the 
consumption  of  fish.  Potential  benefits 
to  ESA-listed  species  as  a  result  of  the 
project  may  include  the  development  of 
pollution  control  actions  such  as  habitat 
improvements  and/or  the  reduction  or 
removal  of  the  sources  of  toxic 
contaminants.  Up  to  20  adults  and  up  to 
100  juveniles  from  each  ESA-listed  fish 
ESU  in  Washington  state  are  proposed 
to  be  captiired  aimually  (using  nets, 
seines,  or  electrofishing).  sampled  for 
biological  information,  and  released.  Up 
to  2  percent  of  the  ESA-listed  juvenile 
fish  proposed  to  be  handled  by  WDOE 
researchers  may  be  killed 
unintentionally. 

Modiflcatioo  Request*  Received 

Permit  1291-Modification  1 

The  U.S.  Geological  Survey  at  Cook. 
WA  (USGS)  requests  modification  1  to 
scientific  research  permit  1291.  Permit 
1291  authorizes  USGS  annual  takes  of 
ESA-listed  anadromous  fish  juveniles 
associated  with  a  research  project  that  is 
being  conducted  at  John  Day,  The 


Dalles,  and  Bonneville  Dams  on  the 
lower  Columbia  River  in  the  Pacific 
Northwest.  The  purpose  of  the  research 
is  to  monitor  juvenile  fish  movement, 
distribution,  behavior,  and  survival 
frt>m  John  Day  Dam  downstream  past 
Bonneville  Dam  using  radiotelemetry 
technology.  The  research  will  benefit 
ESA-listed  fish  species  by  providing 
information  on  spill  efiectiveness, 
forebay  residence  times,  and  guidance 
efficiency  undet  various  flow  regimes 
that  will  allow  federal  resource 
managers  to  make  adjustments  to 
bypass/collection  structures  to  optimize 
downriver  migrant  survival  at  the 
hydropower  projects.  For  modification 
1,  USGS  requests  an  increase  in  the 
aimual  take  of  juvenile,  endangered, 
SnR  sockeye  salmon  associated  with  the 
research.  The  take  increase  is  requested 
because  the  number  of  outmigrating 
sockeye  salmon  juveniles  present  in  the 
mainstem  Columbia  River  has  increased 
substantially  in  recent  years  due  to  an 
increase  in  hatchery  pioduction  from 
the  Idaho  Department  of  Fish  and 
Game's  captive  broodstock  program. 
Each  year,  up  to  170  ESA-listed  sockeye 
salmon  juveniles  are  proposed  to  be 
captured  by  USGS  from  the  juvenile 
bypass  facilities  at  the  dams,  sampled 
for  biological  information,  and  released. 
Up  to  3  percent  of  the  ESA-listed 
juvenile  fish  proposed  to  be  handled  by 
USGS  researdiers  and/or  their 
designated  agents  may  be  killed 
unintentionally.  The  permit 
modification  is  requested  to  be  valid  fior 
the  d\iration  of  the  permit  which  expires 
on  December  31,  2006. 

Pennit  1322-Modification  1 

On  April  12,  2002.  NMFS  published 
a  notice  in  the  Federal  Regiater  (67  FR 
17970)  that  the  Northwest  Fisheries 
Science  Center  at  SeatUe.  WA  (NWFSC) 
requested  modification  1  to  scientific 
research  permit  1322.  For  modification 
1,  NWFSC  requested  additional  annual 
takes  of  ESA-listed  anadromous  fish 
associated  with  a  research  project  that  is 
being  conducted  in  the  lower  Columbia 
River  estuary.  NMFS  has  received  an 
amended  application  for  a  permit 
modification  from  USGS.  In  addition  to 
the  takes  designated  in  the  April  12, 
2002  notice.  USGS  is  requesting 
additional  annual  lethal  takes  of  up  to 
38  juvenile,  endangered,  naturally 
produced  and  artificially  propagated. 
UCR  spring  chinook  salmon;  up  to  four 
juvenile,  threatened,  artificially 
propagated,  SnR  spring/summer 
chinook  salmon;  up  to  3  juvenile, 
threatened.  UWR  chinook  salmon;  and 
up  to  400  juvenile,  threatened.  CR  chiun 
salmon  associated  vidth  the  research. 
Modification  1  is  requested  to  be  valid 


for  the  duration  of  the  permit  which 
expires  on  December  31.  2006. 

Dated:  lune  19.  2002. 
Margaret  Lorenz, 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
(FR  Doc.  02-15992  Filed  6-24-02;  8:45  ami 
■LUNO  COOK  aSIO-B-S 


DEPARTMEHT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharle 
Aoniiniairaiion 

p.D.  061802A] 

Marina  Mammala;  Flla  No.  895-1450 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

summary:  Notice  is  hereby  given  that 
Rachel  Cartwright.  P.O.  Box  1317. 
Lahaina.  Hawaii  96767,  has  been  issued 
a  minor  amendment  to  scientific 
research  Permit  No.895-1450-01. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  folloMong  officeis): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway.  Room 
13705.  Silver  Spring.  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376; 

Re^onal  Administrator,  Alaska 
Region.  NMFS.  709  W  9th  Street. 
Federal  Building.  Room  461.  P.O.  Box 
21668.  Juneau.  AK  99802  (907/58&- 
7235);  and 

Protected  Species  Program  Manager. 
Pacific  Islands  Area  Office.  NMFS. 
NOAA,  1601  Kapiolani  Boulevard,  Suite 
1110,  Honolulu.  Hawaii  96814-4700 
(808/973-2935). 
FOR  FURTHER  INFORMATION  CONTACT: 

Lynne  Barre  or  Jill  Lewandowski, 
(301)713-2289. 

8UPPIXMENTARY  INFORMATION:  The 
subject  amendmeift  to  Permit  No.  895- 
1450-01.  originally  issued  on  December 
23. 1998  (64  FR  862)  has  been  granted 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972.  as 
amended  (16  U.S.C.  1361  etseq.)  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 
The  permit  holder  requested 
.  authorization  to  extend  Pennit  No.  895- 
1450-01  for  an  additional  12  months. 
The  new  expiration  date  for  the  permit 
is  April  30.  2003.  and  the  permit 
number  has  been  changed  to  No.  895- 
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1450-02  to  reflect  that  the  permit  has 
been  amended. 

Dated:  )une  19.  2002. 
Trevor  R.  Spradlin. 

Acting  Chief,  Permits.  Conservation  and 
Education  Division.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-15993  Filed  6-24-02;  8:45  am] 
BHJJNQ  COM  3610-2»-« 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adiustmant  of  Import  LImlta  for  Certain 
Cotton  and  Wool  Taxtlla  Producta 
Produced  or  Manufacturad  In 
Colombia    . 

June  20,  2002. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  June  25,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
wrww.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limit  for  Category  443  is 
being  increased  for  swing,  reducing  the 
limit  for  Category  315  to  account  for  the 
swing  being  applied  to  Category  443. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff ' 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 


see  66  FR  57044,  published  on 
November  14,  2001. 

James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  20,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  8,  2001,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  wool 
textile  products  in  the  following  .categories, 
produced  or  manufactured  in  Colombia  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2002  and  extends 
through  December  31,  2002. 

Effective  on  June  25,  2002,  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limits 

315 

443 

34.863,178  square 

meters. 
146,252  numbers. 

^  The  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  December 
31,2001. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 
Chairman.-Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.02-15958  Filed  6-24-02;  8:45  am] 
BILUN6  COOE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS    .    n 

Adjuatmant  of  Import  Limita  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textllaa  and  Textile  Producta 
Produced  or  Manufacturad  in  Romania 

June  20.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements. 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  June  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 


Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
carryover,  swing,  special  shift  and 
canyforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (siee 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  63033,  published  on 
December  4,  2001. 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agr^ments. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  20,  2002. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  27.  2001.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Romania  and  exported 
during  the  twelve-month  period  which  began 
on  January  1.  2002  and  extends  through 
December  31.  2002. 

Effective  on  June  27,  2002.  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit ' 

315 

347/348 

410 

435 

442 

447/446  .................... 

4,891,545  square  me- 

805.820  dozen 
128,327  square  me- 
ters. 
11.914  dozen. 
14,935  dozen. 
30,447  dozen. 
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Category 

Adjusted  twetve-montti 
limit' 

647/648 

329.805  dozen. 

'  The  lirTHls  have  not  been  adjusted  to  ac- 
count lor  any  imports  exported  after  December 
31.2001. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
lames  C.  Leonard  III. 
Chainnan.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.02-15960  Filed  &-24-02;  8:45  am) 
■LUNG  COM  M10-On-« 


COMMITTEE  FOA  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Furttwr  ExlMwIon  of  a  PrvvloiMty 
Announoad  Qraoa  Parted  on  Export 
Vlaa  and  Quota  Raquhamanla  tor 
Cartain  TaxtHa  Cootomaa  Produoad  or 
Monufacturad  m  Varteua  CoiNitrlaa 

June  20,  2002. 

AOCNCV:  Committee  for  the 

Implementatioo  of  Textile  Agreements 

(OTA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  extending  a 

grace  period  on  export  visa  and  quota 

requirements  for  certain  textile 

cost\unes. 

SUMMARY:  On  March  1,  2002.  the  U.S. 
Customs  Service  published  a  notice  in 
the  Federal  Register  informing  the 
public  that  certain  imported  textile 
costumes,  entered  for  consumption  or 
withdrawn  from  warehouse  for 
consumption  after  March  1,  2002,  are  to 
be  classified  as  wearing  apparel  in 
accordance  with  the  Court  of 
International  Trade  decision  in  Rubies 
Costume  Company  v.  United  States  (67 
FR  0504).  This  announcement  applied 
to  imported  textile  costumes  of  the 
character  covered  by  the  Customs 
decision  published  in  the  Federal 
Register  on  December  4. 1998  (see  63  FR 
67170).  On  March  4.  2002.  the 
Committee  for  the  Implementation  of 
Textile  Agreements  (CITA)  published  a 
notice  and  letter  to  the  Commissioner  of 
Customs  in  the  Federal  Register 
allowing  a  grace  period  before  imposing 

3uota  and  visa  requirements  on  goods 
escribed  above  that  are  exported  before 
April  1.  2002,  and  entered  for 
constunption  or  withdrawn  from 
warehouse  for  consumption  before  June 
1.  2002  (see  67  FR  9706).  On  March  22. 
2002.  OTA  published  a  notice  and  letter 
to  the  Commissioner  of  Customs 


extending  that  grace  period,  exempting 
fttjm  export  visa  and  quota  requirements 
goods  described  above  that  are  exported 
before  June  1.  2002,  and  entered  for 
consumption  or  withdrawn  frtim 
warehouse  for  consumption  before 
August  1.  2002.  (see  67  FR  13318). 

On  June  3.  after  a  review,  the  United 
States  Government  made  a  final 
decision  that  it  would  appeal  the  U.S. 
Court  of  International  Trade's  decision 
in  the  case  of  Rubies  Costiune  Company 
V.  United  States.  In  view  of  that  appeal. 
CITA  has  decided  to  direct  the  U.S. 
Customs  Service  to  exempt  imported 
textile  costumes  of  the  character 
covered  by  the  Customs  decision 
published  in  the  Federal  Register  on 
December  4. 1998  from  quota  and  visa 
requirements  until  further  notice.  CITA 
will  revisit  this  issue  when  a  decision 
on  the  appeal  is  issued. 

EFFECTIVE  DATE:  June  25.  2002. 

FOR  FURTHER  MFORMATION  CONTACT! 
Martin  Walsh.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202) 482-3400. 


SUPPt^MCNTARV  VffORMATION: 

Authority  Authority:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854);  Executive  Order  11651  of 
March  3, 1972,  as  amended. 

lamas  C  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CoouBittM  for  the  ImplamMitatioa  of  Textila 


June  20,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
This  directive  amends,  but  does  not  cancel, 
the  directive  issued  to  you  on  March  18.  2002 
(67  FR  13318).  In  that  directive,  the 
Committee  for  the  Implementation  of  Textile 
Agreements  (CITA)  extended  a  grace  period 
on  the  export  visa  and  quota  requirements  for 
the  textile  costumes  of  the  character  covered 
by  the  Customs  decision  published  in  the 
Federal  Register  on  December  4, 1998  (see  63 

FR  67170). 

Effective  on  June  25,  2002,  you  are  directed 
Ao  exempt  such  textile  costumes  from  quota 

and  visa  requirements  until  further  notice. 

This  exemption  will  be  retroactive  to  cover 

such  textile  costumes  exported  between  June 

1.  2002  and  the  effective  date  of  this 

directive. 
Sincerely, 

James  C.  Leonard  ID. 

Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements. 

(FR  DOC.02-159S9  Filed  6-24-02;  8:45  ami 


COMMODITY  FUTURES  TRADING 
COMMISSION 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoaae  No.  34-4609Q!] 

Joint  Ordar  Granting  tha  Modification 
of  Uatlng  Standarda  Raquiramanta 
Undar  Sactlon  6(h)  of  tha  SacurWaa 
Exchanga  Act  of  1934  and  tha  Critaria 

Undar  Sactlon  2(aM1)  of  tha 
Commodity  Exchanga  Act 

June  19.  2002. 

The  Commodity  Futures 
Modernization  Act  of  2000 » ("CFMA"), 
which  became  law  on  December  21, 
2000,  lifted  the  ban  on  the  trading  of 
futures  on  single  securities  and  on 
.  narrow-based  security  indexes 
("security  futures")  ^  in  the  United 
States.  In  addition,  the  CFMA 
established  a  framework  for  the  joint 
regulation  of  these  newly-permissible 
security  futures  products  by  the 
Commodity  Futures  Trading 
Commission  ("CFTC")  and  the 
Securities  and  Exchange  Commission 
("SEC")  (jointly,  the  "Commissions"). 
Under  the  CFMA.  national  securities 
exchanges  and  national  securities 
associations  may  trade  security  futurtw 
products  if  they  register  with  the  CFTC 
and  comply  with  certain  requirements 
of  the  Commodity  Exchange  Act 
("CEA").3  Likewise,  designated  contract 
markets  and  registered  derivatives 
transaction  execution  facilities 
("DTEFs")  may  trade  security  futures 
products  if  they  register  with  the  SEC 
and  comply  with  certain  other 
requirements  of  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act").* 
As  part  of  this  new  regulatcHy 
framework,  the  CFMA  amended  the 
Exchange  Act  and  the  CEA  by.  among 
other  things,  establishing  the  criteria 
and  requirements  for  listing  standards 
regarding  the  category  of  securities  on 
which  security  futures  products  can  be 
based.  The  Exchange  Act »  provides  that 
it  is  tmlawful  for  any  person  to  effect 
transactions  in  seciuity  futures  products 
that  are  not  listed  on  a  national 
securities  exchange  or  a  national 
seciuities  association  registered 
pursuant  to  section  15A(a)  of  the 


>  Pub.  L.  106-554. 114  Stat.  2763  (2000). 

'  Section  6(h)(6)  of  the  Exchange  Act  provides 
that  options  on  security  futures  ("security  futures 
products")  may  not  be  traded  until  three  years  after 
the  enactment  of  the  CFMA  and  the  determination 
jointly  by  the  Securities  and  Exchange  Commission 
and  Commodity  Futures  Trading  Commission  to 
permit  options  on  such  futures.  15  U.S.C.  78fIhM6). 

'  7  U.S.C  ietieq. 

« 15  U.S.C  78airfse«7. 

>  Section  6(h)(1)  of  the  Exchange  Act,  15  U.S.C 
78nhKl). 
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Exchange  Act.  The  Exchange  Act  ^ 
further  provides  that  such  exchange  or 
association  is  permitted  to  trade  only 
security  futures  products  that  conform 
with  listing  standards  filed  with  the  SEC 
and  that  meet  the  criteria  specified  in 
section  2{a)(l)(D)(i)  of  the  CEA.^  Section 
2(a)(l)(D)(i)  of  the  CEA  states  that  no 
board  of  trade  shall  be  designated  as  a 
contract  market  with  respect  to,  or 
registered  as  a  DTEF  for,  any  contracts 
of  sale  for  future  delivery  of  a  security 
futures  product  unless  the  board  of 
trade  and  the  applicable  contract  meet 
the  criteria  specified  in  that  section. 
Similarly,  the  Exchange  Act "  requires 
that  the  listing  standards  filed  with  the 
SEC  by  an  exchange  or  association  meet 
specified  requirements. 

In  particular,  the  Exchange  Act  ^  and 
the  CEA  1"  require  that,  except  as 
otherwise  provided  in  a  rule,  regulation, 
or  order,  security  futures  must  be  based 
upon  common  stock  and  such  other 
equity  securities  as  the  Commissions 
jointly  determine  appropriate.  ^^ 

The  Commissions  nave  been  asked  to 
permit  a  national  securities  exchange, 
national  securities  association, 
designated  contract  market,  or  registered 
DTEF  to  list  and  trade  a  security  future 
based  on  a  share  of  an  exchange-traded 
fund  ("ETF").  a  trust  issued  receipt 
("TIR"),  or  a  share  of  a  registered 
closed-end  management  investment 
company  ("Closed-End  Fund")."  ETF 
shares,  TIRs.  and  Closed-End  Fund 
shares  may  not  be  common  stock." 
Accordingly,  unless  the  Commissions 
jointly  determine  that  ETF  shares,  TIRs, 


e  Section  6(h)(2)  of  the  Exchange  Act,  15  U.S.C. 
78f(h)(2). 

'7U.S.C2(a)(l)(D)(i}. 

•  Section  6(h)(3)  of  the  Exchange  Act.  15  U.S.C. 
78flh)(3). 

«  Section  6(h)(3)(D)  of  the  Exchange  Act,  IS 
U.S.C.  78f(h)(3)(D). 

•"Section  2(a)(l)(D)(i)(III)  of  the  CEA.  7  U.S.C. 
2(a)(l)(D)(i)(m). 

"  See  Securities  Exchange  Act  Release  No.  44725 
(August  20,  2001).  in  which  the  Commissions 
jointly  issued  an  order  permitting  depositary  shares 
to  underlie  a  security  future,  and  to  be  a  component 
of  a  narrow-based  security  index,  subject  to  certain 
conditions. 

>2  See  letter  from  Claire  P.  McGrath.  Vice 
President  and  Deputy  General  Counsel.  American 
Stock  Exchange,  to  Catherine  D.  Dixon,  Assistant 
Secretary.  CFTC.  and  Jonathan  G.  Katz.  Secretary. 
SEC.  dated  December  13.  2001.  and  letter  from 
David  F.  Harris.  General  Counsel.  Nasdaq  Uffe 
Markets.  LLC.  to  Jean  A.  Webb.  Secretary.  CFTC. 
and  Jonathan  G.  Katz,  Secretary.  SEC.  dated  June  7. 
2002. 

'^  A  registered  investment  company  formed  as  a 
corporation  rather  than  as  a  business  trust  could 
issue  common  stock.  Because  section  6(h)(3)(D)  of 
the  Exchange  Act  and  section  2(a)(1)(D)(i)(lll)  of  the 
CEA  permit  the  listing  of  security  futures  products 
based  on  common  stock,  a  security  futures  product 
could  be  based  on  the  common  stock  of  a  registered 
management  investment  company  without  a  joint 
order  modifying  the  requirement  of  section  6(h)(3) 
of  the  Exchange  Act  and  the  criterion  of  section 
2(a)(l)(D)(i)(IIl)oftheCEA. 


and  Closed-End  Fund  shares  are  equity 
securities  on  which  security  futures  may 
be  based,  futures  on  ETF  shares,  TIRs, 
and  Closed-End  Fund  shares  may  not  be 
eligible  for  listing  and  trading  on  a 
national  securities  exchange,  national 
securities  association,  designated 
contract  market,  or  registered  DTEF 
because  the  requirement  specified  in 
section  6(h)(3)(D)  of  the  Exchange  Act 
and  the  criterion  specified  in  section 
2(a)(l)(D)(i)(III)  of  the  CEA  would  not  be 
satisfied.. 

Exchange-Traded  Funds 

An  ETF  is  an  investment  company 
that  is  registered  under  the  Investment 
Company  Act  of  1940  ("1940  Act")  "• 
either  as  a  unit  investment  trust  ("UIT") 
or  as  an  open-end  management 
investment  company. '^  The  fimd  itself 
issues  shares  only  in  large  aggregate 
amounts,  usually  50,000  shares  (referred 
to  as  "Creation  Units")  at  a  price  based 
on  the  net  asset  value  ("NAV")  of  the 
ETF's  portfolio.  These  Creation  Units 
are  composed  of  individual  shares 
("ETF  Shares")  that  represent  an 
ownership  interest  in  the  ETF's 
underlying  portfolio  of  assets.  ETFs  do 
not  redeem  individual  ETF  Shares  from 
holders  at  NAV.'^  Instead,  an  investor 
wishing  to  purchase  or  sell  ETF  Shares 
in  an  amount  less  than  the  size  of  a 
Creation  Unit  may  do  so  in  the 
secondary  market.  Because  to  date  ETF 
Shares  are  listed  and  traded  on  national 
securities  exchanges,  they  are  registered 
under  Section  12  of  the  Exchange  Act. 

Currently,  all  ETFs  traded  in  the 
United  States  are  based  on  specific 
domestic  and  foreign  market  indexes, 
most  of  which  would  not  be  considered 
to  be  a  "narrow-based  security  index" 
under  section  3(a)(55)  of  the  Exchange 
Act  and  section  la(25)  of  the  CEA.  An 
ETF  seeks  to  track  the  performance  of  its 
benchmark  index  by  holding  in  its 
portfolio  either  the  contents  of  the  index 
or  a  representative  sample  of  the 
securities  in  the  index.  ETF  Shares  do 
not  represent  a  direct  ownership  interest 
in  the  securities  the  ETF  holds  in  its 
portfolio  (rather,  they  represent  a  direct 
ownership  interest  in  the  fund  itself) 
and  do  not  provide  for  the  "delivery"  of 


'<  15  U.S.C.  808-1  et  seq. 

>' Section  4(2)  of  the  1940  Act  defines  a  UIT  as 
an  investment  companv  that  is  organized  under  a 
trust  indenture  or  similar  instrument,  that  ddes  not 
have  a  board  of  directors,  and  that  issues  only 
redeemable  securities,  each  of  which  represents  an 
undivided  interest  in  a  unit  of  specified  securities. 
15  U.S.C.  80a-4(2).  Section  5(a)(1)  of  the  1940  Act 
defines  an  open-end  company  as  an  investment 
company  that  is  a  management  company  which 
offers  or  has  outstanding  any  redeemable  security 
of  which  it  is  an  issuer.  15  IJ.S.C  80a-5(a](1). 

•^The  NAV  of  a  share  of  an  investment  company 
is  equal  to  the  value  of  the  investment  company's 
total  assets,  minus  liabilities,  divided  by  the 
/lumber  of  outstanding  shares. 


the  benchmark  index.  The  holder  of  an 
ETF  Share  bears  the  risk  that  the 
performance  of  the  ETF  may  not 
correspond  exactly  to  the  performance 
of  the  benchmark  index,  and  the  ETF 
Shares  ultimately  are  tied  in  value  to  the 
fimd's  specific  securities  holdings  rather 
than  the  value  of  the  index. 

Trust  Issued  Receipts 

TIRs  are  securities  representing 
beneficial  o\ynership  of  the  specific 
deposited  securities  represented  by  the 
receipts.  Currently,  Holding  Company 
Depositary  Receipts  ("HOLJDRs")  are  the 
only  TIRs  listed  and  traded  on  national 
securities  exchanges.  Generally, 
HOLDRS  represent  an  ownership 
interest  in  the  imderlying  securities  of 
the  trust  and  are  based  on  the  securities 
of  a  particular  industry.  HOLDRS  are 
not  based  on  a  particular  benchmark 
index  and  do  not  track  the  performance 
of  any  index.  The  HOLDRS  Trusts  have 
not  registered  as  investment  companies 
under  the  1940  Act.^^  TIRs  generally  are 
designed  to  allow  investors  to  hold 
securities  investments  from  a  variety  of 
companies  in  a  single  instrument  that 
represents  their  beneficial  ownership  in 
the  deposited  securities.  Beneficial 
owners  have  the  same  rights,  privileges 
and  obligations  as  they  would  have  if 
they  beneficially  owned  the  deposited 
securities  outside  of  the  TIR  program.  ^^ 
Holders  of  TIRs  may  cancel  their  TIRs 
at  any  time  to  receive  the  deposited 
securities.  TIRs  are  registered  under 
Section  12(b)  of  the  Exchange  Act. 

Closed-End  Funds 

In  contrast  to  an  open-end 
management  investment  company  that 
continuously  offers  redeemable  shares,  a 
Closed-End  Fund  is  a  management 
investment  company  that  raises  funds 
for  investment  by  issuing  a  fixed 
number  of  non-redeemable  shares 
through  an  initial  public  offering 
("IPO").'B  Following  the  IPO,  investors 


'^The  SEC's  Division  of  Investment  Management 
indicated  that  it  would  not  recommend 
enforcement  action  if  the  HOLDRS  Trust  did  not 
register  as  an  investment  company  under  the  1940 
Act.  See  letter  from  Veena  K.  Jain.  Staff  Attorney. 
Division  of  Investment  Management,  SEC.  to  Merrill 
Lynch,  Pierce.  Fenner  &  Smith  Incorporated,  dated 
September  3, 1999. 

■*  For  example,  beneficial  owners  have  the  right 
to  instruct  the  trustee  to  vote  the  deposited 
securities,  to  receive  reporis,  proxies  and  other 
information  distributed  by  the  issuers  of  the 
deposited  securities  to  their  security  holders,  and 
to  receive  dividends  and  other  distributions  if  any 
are  declared  and  paid  by  the  issuers  of  the 
deposited  securities  to  the  trustee. 

'"Section  S(a)(2)ofthe  1940  Act  defines  a 
"closed-end  company"  as  "any  management 
company  other  than  an  open-end  company." 
Section  5(a)(1)  of  the  1940  Act  defines  an  "open- 
end  company"  as  "a  management  company  which 
is  offering  for  sale  or  has  outstanding  any 
redeemable  securitv  for  which  it  is  the  issuer."  15 
U.S.C.  S0a-5(a)(1)and(2). 


42762 


Federal  Regi«ter/Vol.  67.  No.  122 /Tuesday.  June  25.  2002 /Notices 


Federal  Register/Vol.  67,  No.  122/Tuesday.  June  25,  2002/Notices 


42763 


may  purchase  and  sell  Closed-End  Fund 
shares  in  secondary  market  transactions 
only.  A  registered  investment  adviser 
manages  the  assets  of  a  Closed-End 
Fund  consistent  with  the  fund's 
objectives  and  policies,  and  a  Closed- 
End  Fimd  may  invest  in  a  variety  of 
financial  instruments.  In  addition  to 
funds  comprised  of  domestic  securities, 
Closed-End  Funds  include  funds  that 
invest  in  seciuities  of  issuers  located  in 
a  particular  foreign  country,  a  particular 
geographic  region,  or  throughout  the 
world.  Shares  of  Closed-End  Funds 
("Closed-End  Funds  Shares")  are  listed 
and  traded  on  national  seciuities 
exchanges. 

DiscuMion 

Section  6(h)(4)  of  the  Exchange  Act  ^° 
and  section  2(a)(l)P)(v){I)  of  the  CEA" 
provide  that  the  Commissions,  by  rule, 
regulation,  or  order,  may  jointly  modify 
the  listing  standards  requirement 
specified  in  sections  6(h)(3)(D)  of  the 
Exchange  Act,  and  the  criterion 
specified  in  sections  2(a)(l)(D)(i)(ni)  of 
the  CEA  to  the  extent  the  modification 
fosters  the  development  of  bur  and 
orderly  markets  in  sec\mty  futures 
products,  is  necessary  or  appropriate  in 
the  public  interest,  and  is  consistent 
with  the  protection  of  investors.  For  the 
reasons  discussed  below,  the 
Commissions  believe  that  the  joint 
modification  of  the  requirement 
specified  in  Section  6(h)(3)(D)  of  the 
Exchange  Act  and  the  criterion  specified 
in  Section  2(a)(l)(D)(i)(ra)  of  the  CEA  to 
permit  an  ETF  Share.  TIR.  or  Closed- 
End  Fund  Share  to  underlie  a  security 
future  will  foster  the  development  of 
fair  and  orderly  markets  in  security 
futures  products,  is  necessary  or 
appropriate  in  the  public  interest,  and  is 
consistent  with  the  protection  of 

investors.  

Because  ETF  Shares,  TIRs,  and 
Closed-End  Fund  Shares  are  registered 
under  section  12  of  the  Exchange  Act, 
an  investor  efi'ecting  a  transaction  in 
ETF  Shares.  TIRs.  or  Closed-End  Fund 
Shares,  or  futures  thereon,  would  have 
publicly  available  information  about  the 
ETF,  TIR.  or  Closed-End  Fund  prior  to 
making  an  investment  decision.  In 
addition,  the  listing  and  trading  of 
security  futures  basisd  on  ETF  Shares. 
TIRs.  and  Closed-End  Fund  Shares  will 
make  additional  products  available  to 
market  participants.  The  Commissions 
note  that  the  combined  assets  of  ETFs 
and  Closed-End  Funds,  respectively,  are 
significant  and  that  futures  on  ETF 
Shares  and  Closed-End  Fmld  Shares 


will  provide  investors  with  additional 
means  to  hedge  positions  in  these 
products.22  In  addition,  the  conditions 
imposed  by  the  Commissions,  which  are 
set  forth  below,  will  help  to  ensure  that 
only  liquid,  widely-held  ETF  Shares. 
TIRs.  and  Closed-End  Fund  Shares  will 
be  eligible  to  imderlie  sectuity  futures 
contracts,  and  that  therefore  the  futures 
will  not  be  readily  susceptible  to 
manipulation.  Therefore,  the 
Commissions  believe  that  it  would 
foster  the  development  of  fair  and 
orderly  markets  in  security  futures 
products,  would  be  necessary  or 
appropriate  in  the  public  interest,  and 
would  be  consistent  with  the  protection 
of  investors  to  modify  by  joint  order  the 
listing  standards  requirements  specified 
in  subparagraph  (D)  of  Exchange  Act 
Section  6(h)(3)  and  subclause  (IH)  of 
Section  2(a)(l)(D)(i)  of  the  CEA,  to 
permit,  in  certain  specified 
circumstances,  a  national  securities 
exchange,  national  securities 
association,  designated  contract  market, 
or  registered  DTEF  to  list  and  trade 
security  futiires  products  based  on  an 
ETF  Share,  TIR,  or  Closed-End  Fund 
Share." 

For  these  reasons,  the  Commissions 
by  order  are  jointly  modifying  the 
requirement  specified  in  section 
6(h)(3)P)  of  the  Exchange  Act  and  the 
criterion  specified  in  section 
2(a)(l)(D)(i)(III)  of  the  CEA  to  permit  an 
ETF  Share,  TIR,  or  Closed-End  Fund 
Share  to  underlie  a  security  future, 

provided  that:  

(1)  The  underlying  ETF  Shares,  TIRs, 
or  Cla«ed-End  Fund  Shares  are 
registered  under  Section  12  of  the 
Exchange  Act,  and  are  listed  and  traded 
on  a  national  securities  exchange  or 
through  the  facilities  of  a  national 
securities  association  and  reported  as 
national  market  system  seciuities  as  set 
forth  in  Rule  llAa3-l  under  the 
Exchange  Act;'* 


"15U.S.C.  78flhM4). 
"7U.S.C.  2(b)(1)(DMv)(I). 


"  For  example,  as  of  January  2002,  the  combined 
assets  of  the  102  U.S.  ETFs  amounted  to  $82  billion. 
See  Investment  Company  Institute,  "Exchange- 
Traded  Fund  Assets,  January  2002  "  at  bttp:// 
www.ici.org/factt— figures/.  As  of  December  2000, 
the  total  assets  invested  in  closed-end  funds 
amounted  to  $134.5  billion.  See  "Qosed-End  Fund 
Assets,  Year-End  2000"  at  http://www.ici.org/ 
facts— figures/. 

"  A  national  securities  exchange,  national 
securities  association,  designated  contract  market  or 
registered  DTEF  that  relies  on  this  order  to  list  and 
trade  a  security  futures  product  based  on  an  ETF 
Share,  TIR.  or  Qosed-End  Fund  Share  must  comply 
with  the  other  requirements  and  criteria  specified 
in  the  Exchange  Act  and  the  CEA,  respectively,  and 
the  listing  standards  requirements  of  the  national 
securities  exchange  or  national  securities 
association. 

'*  Accordingly,  this  order  does  not  include 
certain  closed-end  funds  known  as  "interval  funds" 
that  operate  pursuant  to  Rule  23c-3  under  the  1940 


(2)  There  are  a  minimum  of  7,000,000 
of  such  ETF  Shares,  TIRs,  or  Closed-End 
Fimd  Shares  that  are  owned  by  persons 
other  than  those  required  to  report  their 
security  holdings  under  Section  16(a)  of 
the  Exchange  Act: 

(3)  Total  trading  volume  in  the  ETF 
Shares,  TIRs,  or  Closed-End  Fund 
Shares  has  been  at  least  2,400,000 
shares  in  the  preceding  12  months; 

(4)  The  market  price  per  share  of  the 
ETF  or  Closed-End  Fund,  or  per  TIR, 
has  been  at  least  $7.50  for  the  majority 
of  business  days  during  the  three 
calendar  months  preceding  the  date  the 
national  securities  exchange,  national 
securities  association,  designated 
contract  market,  or  registered  DTEF  lists 
the  overlying  future,  as  measured  by  the 
lowest  closing  price  reported  in  any 
market  in  which  the  ETF  Shares,  TIRs, 
or  Closed-End  Fund  Shares  traded  on 
each  of  the  subject  days;  and 

(5)  The  issuer  of  the  ETF,  TIR,  or 
Closed-End  Fund  is  in  compliance  with 
all  applicable  requirements  of  the 
Exchuoge  Act. 

Accordingly, 

It  is  ordered,  pursuant  to  section 
6(h)(4)  of  the  Exchange  Act  and  section 
2(a)(l)(D)(v)(I)  of  the  CEA,  that  the 
requirement  specified  in  section 
6(h)(3)(D)  of  the  Exchange  Act  and  the 
criterion  specified  in  Section 
2(a)(l)P)(i)(III)  are  modified,  subject  to 
the  conditions  set  forth  above,  provided 
however,  this  order  does  not  afi^ect  the 
CFTC's  exclusive  jurisdiction  under 
section  2(a)(1)(C)  of  the  CEA  over  any 
futures  contract  based  on  an  index  that 
is  not  a  "narrow-based  security  index," 
as  defined  in  section  3(a)(55)  of  the 
Exchange  Act  and  section  la(25)  of  the 
CEA.  Accordingly,  nothing  in  this  order 
shall  affect  or  limit  the  exclusive 
authority  and  jurisdiction  of  the  CFTC 
with  respect  to  any  futures  contract, 
now  or  in  the  future,  including  the 
CFTC's  authority  to  approve  any  futures 
contract  that  is  based  upon  an  index 
that  is  not  a  "narrow-based  security 
index,"  including  an  index  that  is  not  a 
"narrow-based  security  index"  that 
underlies  an  ETF,  TIR  or  Closed-End 
Fund  on  which  approved  security 
futiues  are  based. 

By  the  Commodity  Futures  Trading 
Commission. 


Act  and  are  not  listed  on  a  national  securities 
exchange  or  traded  through  the  facilities  of  Nasdaq. 
In  addition,  this  order  does  not  include  closed-end 
funds  with  a  quarterly  tender  offer  feature  that  are 
not  listed  on  a  national  securities  exchange  or 
traded  through  the  facilities  of  Nasdaq. 


Dated:  )une  19,  2002. 
Jean  A.  Webb, 
Secretary, 

By  the  Securities  and  Exchange 
Commission. 

Dated:  June  19,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-15919  Filed  6-24-02;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  Of  ttw  Secretary 

Defense  Intelligence  Agwicy  Advisory 
Board  Closed  Meeting 

AGENCY:  Defense  Intelligence  Agency, 
Department  of  Defense. 

ACnON:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92-463,  as  amended  by  section  5  of 
Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Advisory  Board  has  been  scheduled  as 
follows: 

DATES:  June  25  k  26  (8:30  a.m.  to  5 
p.m.). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  200  MacDill  Blvd.,  Washington. 
DC  20340. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Victoria  J.  Prescott,  Director/Executive 
Secretary,  DIA  Advisory  Board, 
Washington,  DC  20340-1328  (202)  231- 
4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552(c)(1),  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
and  discuss  several  current  critical 
intelligence  issues  in  order  to  advise  the 
Director,  DIA. 

Dated:  June  19,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  02-15953  Filed  6-24-02:  8:45  ami 

BILUNO  CODE  5001-06-41 


DEPARTMENT  OF  DEFENSE 

Department  of  tfw  Army 

Privacy  Act  of  1 974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  delete  a  system  of 
records. 


SUMMARY:  The  Department  of  the  Army 
is  deleting  a  system  of  records  notice 
from  its  existing  inventory  of  records 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  July 
25,  2002  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603.  6000  6th  Street,  Ft.  Belvoir,  VA 
22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  June  18,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0210-7a  TAPC 

SYSTEM  NAME: 

Vendor  Misconduct/Fraud/ 
Mismanagement  Information  Exchange 
Program  (May  11, 1998,  63  FR  25840). 

Reason:  The  Department  of  the  Army 
no  longer  collects  and  maintains  this 
type  of  record.  Records  have  been 
destroyed. 

[PR  Doc.  02-15914  Filed  6-24-02:  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  amend  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  amending  a  system  of  records  notice 


in  its  existing  inventory  of  records 
systems  subject  to  the  Privacy  Act  of 
1974.  (5  U.S.C.  552a),  as  amended.  The 
amendment  clarifies  that  information 
maintained  in  this  system  of  records  has 
been  used  to  provide  notification  to  as 
the  emergency  contact  in  the  event  of  an 
emergency  or  death  of  the  employee. 
DATES:  This  proposed  action  would  be 
effective  without  further  notice  on  July 
25,  2002  imless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Recoids 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP.  Stop 
5603,  6000  6th  Street.  Ft.  Belvoir,  VA 
22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a).  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  June  18,  2002. 

Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0690-200  TAPC 

SYSTEM  NAME: 

Department  of  the  Army  Civilian 
Personnel  Systems  (February  22. 1993, 
58  FR  10002). 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE  - 
SYSTEM: 

Delete  entry  and  replace  with  'Current 
and  former  Army  civilian  employees 
(appropriated  and  in  some  instances, 
non-appropriated  funded  employees), 
their,  dependents,  foreign  nationals,  and 
military  personnel  who  participate  in 
the  incentive  awards  and  training 
programs.' 

CATEQORIESOF  RECORDS  M  THE  SYSTEM: 

After  'home  address'  add  'home 
telephone  niunber  or  alternate  niunber. 
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emergency  contact  and  next  of  kin 
infonnation;  beneficiary  information:' 


PUWO«f(t): 

Add  to  the  end  of  the  entry  'and  in  the 
event  of  an  emergency  or  death  of  the 
employee  to  provide  notification  to  the 
emergency  contact.' 

tTONAOf: 

Delete  entry  and  replace  with  'Paper 
records  in  file  folders  and  on  electronic 
storage  media.' 

AOeM>-200  TAPC 


Department  of  the  Army  Civilian 
Personnel  Systems. 

svtmi  location: 

Office  of  Assistant  G-1  for  Qvilian 
Personnel  Policy,  ATTN:  DAPE-CP- 
PPD,  2461  Eisenhower  Avenue. 
Alexandria.  VA  22331-1300.  Derivative 
Systems  are  maintained  at  commands, 
installations  and  activities  dependent 
on  the  type  of  system  maintained. 
Command-wide  systems  are  the  Civilian 
Personnel  Accoimting  System  at  U.S. 
Army  Military  District  of  Washington, 
the  U.S.  Army  Corps  of  Engineers 
Management  Information  System,  and 
the  Personnel  Management  Information 
System  of  U.S.  Army  Materiel 
Command.  Official  mailing  addresses 
may  be  obtained  firom  the  Office  of 
Assistant  G-1  for  Civilian  Personnel 
PoUcy.  ATTN:  DAPE-CP-PPD.  2461 
Eisendiower  Avenue.  Alexandria.  VA 
22331-1300. 

CAifOOMn  or  moiwuals  coverco  by  thc 


Current  and  former  Army  civilian 
employees  (appropriated  and  in  some 
instances,  non-appropriated  funded 
employees),  their  dependents,  foreign 
nationals,  and  military  personnel  who 
paitidpata  in  the  incentive  awards  and 
training  programs. 

CATfOOMB  OF  RtCOMM  M  THf  tVSmi: 


Jliis  system  is  comprised  of 
automated  and  non-automated 
personnel  record,  such  as  academic 
disciple:  career  program:  citizenship: 
date  of  birth:  educational  level: 
employee  tenure:  Federal  Employees 
Group  Life  Insurance;  functional 
classification:  name  of  employee;  nature 
of  action:  occupational  series:  pay  basis, 
pay  plan,  rate  determinant  physical 
handicap:  position  occupied  and  tenure: 
military  status;  salary;  service 
computation  date:  sex;  Social  Security 
Number;  special  program  identifier,  step 


or  rate;  submitting  office  nimiber, 
training  data,  including  costs,  non-duty 
hours,  on-duty  hours,  principal 
purpose,  special  interest  program,  date 
of  completion:  type  of  appointment; 
unit  identification  code:  veterans 
preference:  work  schedule; 
organizational  and  position  data, 
retention  data;  adverse  action  data:  Fair 
Labor  Standards  Act  coverage;  cpst  of 
living  allowances;  transportation 
entitlement;  cost  codes;  leave  category: 
salary  history:  wage  area:  position 
sensitivity:  secxmty  investigation  data; 
security  clearance  and  access  data; 
performance/ suggestion/cash  awards: 
reemployment  rights;  training 
agreement:  reserve  status:  vessel 
operations  qualifications;  Government 
driver's  license;  food  handler's  permit: 
intern  recruitment  and  training  data; 
career  management  data  including 
performance/potential  ratings:  employee 
evaluation;  qualifications; 
achievements;  dependent  data;  overseas 
sponsor  information;  state  address; 
home  address;  home  telephone  nimiber 
or  alternate  number,  emergency  contact 
and  next  of  kin  information;  beneficiary 
information:  leave  data;  foreign 
language  code,  mobilization  designee 
tracking.  Records  are  maintained  for 
military  personnel  participating  in 
department-wide  incentive  awards  and 
training  programs  sponsored  by 
operating  civilian  persoimel  offices. 

AUTMOMTY  FOR  MAMTCMANCC  OF  TM  SVtTCM: 

5  U.S.C.  301,  Departmental 
Regulations:  10  U.S.C.  3013.  Secretary 
of  the  Army:  Army  Regulation  690-200, 
General  Personnel  Provisions:  and  E.O. 
9397  (SSN). 

PUflFOM(S): 

Information  in  this  system  is  used  by 
civilian  personnel  offices  to  screen 
qualifications  of  employees;  determine 
status,  eligibility,  and  employee's  rights, 
and  benefits  under  pertinent  laws  and 
regulations  governing  Federal 
employment;  compute  length  of  service; 
compile  reports  and  statistical  analyses 
of  civilian  work  force  strength  trends, 
accounting,  and  composition;  and  to 
provide  personnel  services;  and  in  the 
event  of  an  emergency  or  death  of  the 
employee  to  provide  notification  to  the 
emergency  contact. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses 

In  admtion  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 


Department  of  Labor.  Department  of 
Veterans  Affairs.  Social  Security 
Administration,  or  a  national.  State, 
county,  municipal,  or  other  publicly 
recognized  charitable  or  income  security 
administration  agency  (e.g.,  state 
unemployment  compensation  agencies), 
where  necessary  to  adjudicate  a  claim 
under  Office  of  Personnel  Management's 
retirement,  insurance,  or  health  benefits 
program  or  to  conduct  an  analytical 
study  or  audit  of  benefits  being  paid 
under  such  programs. 

Office  of  Federal  Employees  Group 
Life  Insiu"ance,  infonnation  necessary  to 
verify  election,  declination,  or  waiver  or 
regular  and/or  optional  life  insurance 
coverage  or  eligibility  for  payment  of  a 
claim  for  life  insurance. 

Health  insurance  carriers  contracting 
with  Office  of  Personnel  Management  to 
provide  a  health  benefits  plan  under  the 
Federal  Employees  Health  Benefits 
Program,  information  necessary  to 
identify  enrollment  in  a  plan,  to  verify 
eligibility  for  payment  of  a  claim  for 
health  benefits,  or  to  carry  out  the 
coordination  or  audit  of  benefit 
provisions  of  such  contracts.  Federal. 
State,  or  local  agencies  for 
determination  of  an  individual's 
entitlement  to  benefits  in  connection 
.  with  Federal  Housing  Administration 
programs. 

CHficials  of  labor  organizations 
recognized  under  5  U.S.C.  Chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation 
concerning  personnel  policies, 
practices,  and  matters  affecting  working 
conditions. 

Public  and  private  organizations, 
including  news  media,  which  grant  or 
publicize  awards  and/or  honors, 
information  on  individuals  considered/ 
selected  for  incentive  awards  and  other 

honors. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  begiiming  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUCKS  AND  PRACTICES  FOR  STORMQ, 
RETRKVWQ.  ACCES8VIQ.  RETAHMNG,  AND 
OtSPOSMO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and  on 
electronic  storage  media. 

retrkvabuty: 

By  Social  Security  Number  and/or 
name. 

SAFEOUAROS: 

Computer  facilities  and  terminals  are 
located  in  restricted  areas  accessible 
only  to  authorized  personnel  who  are 
properly  screened,  cleared,  and  trained. 
Manual  records,  microfihn/fiche.  and 
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computer  printouts  are  stored  in  locked 
rooms  or  cabinets  on  military 
installations  or  in  buildings  seciued  by 
guards. 

RETENTION  AND  DISPOSAL: 

These  records  are  retained  for  varying 
periods  of  time.  Generally,  they  are 
maintained  for  a  minimimi  of  1  year  or 
imtil  the  employee  transfers  or 
separates.  They  may  also  be  retained 
indefinitely  as  a  basis  for  longitudinal 
work  history  statistical  studies. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  G-1  for  Civilian  Personnel 
Policy,  ATTN:  DAPE-CP-PPD,  2461 
Eisenhower  Avenue.  Alexandria,  VA 
22331-1300. 

NOTnCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
servicing  civilian  personnel  office. 
Official  mailing  addresses  may  be 
obtained  from  the  Office  of  Assistant  G- 
1  for  Civilian  Personnel  Policy,  ATTN: 
DAPE-CP-PPD,  2461  Eisenhower 
Avenue,  Alexandria.  VA  22331-1300. 

Written  requests  must  contain  the 
individual's  full  name,  home  address, 
Social  Security  Number,  current  or  last 
dates  of  federal  employment,  date  and 
place  of  birth,  smd  must  be  signed  by  the 
individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  servicing  civilian 
persoimel  office.  Official  mailing 
addresses  may  be  obtained  from  the 
Office  of  Assistant  G-1  for  Civilian 
Personnel  Policy,  ATTN:  DAPE-CP- 
PPD.  2461  Eisenhower  Avenue. 
Alexandria.  VA  22331-1300. 

Written  requests  must  contain  the 
individual's  full  name,  home  address. 
Social  Seciuity  Niunber,  current  or  last 
dates  of  federal  employment,  date  and 
place  of  birth,  and  must  be  signed  by  the 
individual. 

CONTESTMO  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual  and  from  the 
individual's  official  personnel  file. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  02-15915  Filed  6-24-02:  8:45  am) 
BttJJNO  CODE  SOOI-Oe-F 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperv^ork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  25, 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Infonnation  and  Regulatory  Affairs. 
Attention:  Karen  Lee.  Acting  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget.  725  17th 
Street.  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section     ' 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection:  (4) 
description  of  the  need  for.  and 
proposed  use  of.  the  infonnation;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 


Dated:  lune  19.  2002. 

John  D.  Tressler. 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Academic  Libraries  Survey: 
2002-2005. 

Frequency:  Bieimially. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  3,400. 

Burden  Hours:  5,950. 

Abstract:  The  Academic  Libraries 
Survey  has  been  a  component  of  the 
Integrated  Postsecondary  Education 
Data  System.  In  2002  and  henceforth  it 
will  be  a  separate  survey.  Changes  to  the 
siuvey  itself  are  minor  fit>m  prior 
collections  of  this  universe  survey.  The 
data  are  collected  on  the  web  and 
consist  of  infonnation  about  library 
holdings,  library  staff,  library  services 
and  usage,  librar}'  technology,  library 
budget  and  expenditures. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2012.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments  "  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
viVan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  infonnation 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
Internet  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
[FR  Doc.  02-15930  Filed  6-24-02;  8.45  ami 
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DEPARTMENT  OF  EDUCATION 
[CPDA  Na:  S4.132C] 

CMilws  for  IndapwttfMrt  Uvmg:  Notic* 
mvMng  Applications  for  Nmv  Awards 
for  Fiscal  Year  (FY)  2002 

Purpose  of  Program:  This  program 
provides  support  for  planning, 
conducting,  administering,  and 
evaluating  centers  for  independent 
living  (centers)  consistent  with  the  State 
plan  for  establishing  a  statewide 
network  of  centers. 

Eligible  Applicants:  To  be  eligible  to 
apply,  an  applicant  must — (a)  Be  a 
consimier-controUed,  community-based, 
cross-disability,  nonresidential,  private 
nonprofit  agency  that  is  designed  and 
operated  within  a  local  community  by 
individuals  with  disabilities  and 
provides  an  array  of  independent  living 
services:  (b)  have  the  power  and 
authority  to  meet  the  requirements  in  34 
CFR  366.2(a)(1):  (c)  be  able  to  plan, 
conduct,  administer,  and  evaluate  a 
center  consistent  with  the  requirements 
in  subparts  F  and  G  of  34  CFR  part  366: 
and  (d)  eithei^l)  Not  currently  be 
receiving  funds  under  part  C  of  chapter 
1  of  title  VII  of  the  Act;  or  (2)  propose 
the  expansion  of  an  existing  center 
thfou^  the  establishment  of  a  separate 
and  complete  center  (except  that  the 
governing  board  of  the  existing  center 
may  serve  as  the  governing  board  of  the 
new  center)  at  a  different  geographical 
location.  Eligibility  under  this 
competition  is  limited  to  entities 
proposing  to  serve  areas  that  are 
unserved  or  underserved  in  the  States 
and  territories  listed  imder  Available 
Funds  and  Estimated  Number  of 
Awards. 
Applications  Available:  June  25.  2002 
Deadline  for  Transmittal  of 
Applications:  August  1,  2002. 

Deadline  for  Intergovernmental 
Review:  September  30.  2002. 

Estimated  Available  Funds: 
$1,252,125.00. 

Estimated  Number  of  Awards:  27. 
distributed  in  the  following  manner: 


Eligit>le 
entities 


South  Dakota 

Texas  

Utah  

Wisconsin  


Available 
funds 


35,448 

200,000 

11,816 

35,317 


Estimated 

numt)ero( 

awards 


Eligible 
siniiies 


American 

Samoa 

Florida 

Qeorgia 

Illinois 

Indiana 

Kwwas 

Nevada  

Ohio 

Oregon 

Pennsylvania 
Puerto  Rico  . 


Available 
funds 


$154,046 

150,000 

124,113 

135.164 

65,306 

35.448 

35.448 

94,700 

29,337 

133,490 

12,492 


Estimated 

number  of 

awards 


Estimated  Range  of  Awards:  $5,908  to 
$200,000. 

Estimated  Average  Size  of  Awards: 
$46,375. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department,  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79.  80.  81.  82. 
85.  and  86.  (b)  The  regulations  for  this 
program  in  34  CFR  parts  364  and  366. 

Priority 

Competitive  Preference  Priority: 

We  give  preference  to  applications 
that  meet  the  competitive  preference 
priority  in  the  notice  of  final 
competitive  preference  for  this  program, 
published  in  the  Federal  RegM^r  on 
November  22,  2000  (65  FR  70408). 
Under  34  CFR  75.105(c)(2)(i).  up  to  10 
points  may  be  earned  based  on  the 
extent  to  which  an  application  includes 
effective  strategies  for  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  as  project 
employees  in  projects  awarded  in  this 
competition.  In  determining  the 
effectiveness  of  those  strategies,  we  will 
consider  the  applicant's  prior  success, 
as  described  in  the  application,  in 
employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities.  Therefore,  within  this 
competitive  preference,  applicants  can 
be  awarded  up  to  a  total  of  10  points  in 
addition  to  those  awarded  under  the 
selection  criteria  in  34  CFR  366.27.  for 
a  total  possible  score  of  110  points. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs).  PO  Box 
1398.  Jessup.  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
Fax:  (301)  470-1244.  If  you  use  a 
telecommimications  device  for  the  deaf 
(TDD),  you  may  call  (toll  bee):  1-877- 

1     576-7734. 

1        You  may  also  contact  ED  Pubs  via  its 

1     Web  site:  http://www.ed.gov/pubs/    . 

5    edpubs.html. 

3       Or  you  may  contact  ED  Pubs  at  its  e- 

]    mail  address:  edpubs&inet.ed.gov. 

*        If  you  request  an  application  from  ED 

i    Pubs,  be  sure  to  identify  this 

1    competition  as  follows:  CFDA  number 

1     84.132C. 


Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  (e.g.,  Braille, 
large  print,  audiotape,  or  computer 
diskette)  by  contacting  the  Grants  and 
Contracts  Services  Team.  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  room  3317,  Switzer 
Building,  Washington,  DC  20202-2550. 
Telephone:  (202)  205-8207.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
included  in  the  application  package. 

FOn  FURTHER  INFORMATION  CONTACT: 

James  Billy,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
room  3326,  Switzer  Building. 
Washington,  DC  20202-2741. 
Telephone:  (202)  205-9362.  If  you  use  a 
telecommimications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternative  format  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph. 

Electronic  Access  to  This  Doaunent 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  ivwiv.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  bee 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  796a,  796f, 
796f-l,  and  796f-4. 

Dated:  )une  17,  2002. 
Robert  H.  Pastemack^ 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(FR  Doc.  02-16027  Filed  6-24-02;  8:45  am) 
SNJJNQ  COOC  4000-01-r 


Federal  Register /Vol.  67.  No.  122 /Tuesday,  June  25,  2002 /Notices 


42767 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  ER02-1 572-000] 

Bayou  Cove  Peaking  Power,  LLC; 
Notice  of  laauance  of  Order 

June  18,  2002. 

Bayou  Cove  Peaking  Power,  LLC 
(Bayou  Cove)  filed  an  application 
requesting  authority  to  engage  in  the 
sale  of  electric  energy  and  capacity  at 
market-based  rates,  and  the  resale  of 
transmission  rights.  Bayou  Cove  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Bayou  Cove 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  secimties  and 
assumptions  of  liability  by  Bayou  Cove. 

On  June  14,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
,  of  Markets,  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Bayou  Cove  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Bayou 
Cove  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  Bayou  Cove,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Bayou  Cove's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  15, 
2002. 

Copies  of  the  full  text  of  the  Order  are 
available  fi-om  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 


may  be  filed  electronibally  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-15924  Filed  6-24-02;  8:45  am] 

BILUNO  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  ER02-17S6-000] 

LG&E  Capital  Trimble  County  LLC; 
Notice  of  laauance  of  Order 

June  18,  2002. 

LG&E  Capital  Trimble  County  LLC 
(LG&E  Capital)  filed  an  application 
requesting  authority  to  engage  in  the 
sale  of  energy,  capacity  and  ancillary 
services  at  market-based  rates,  and  the 
reassignment  of  transmission  capacity. 
LG&E  Capital  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  LG&E  Capital  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  LG&E  Capital. 

On  June  14,  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 
Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  LG&E  Capital  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  LG&E 
Capital  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
otherwise  in  respect  of  any  security  .of 
another  person;  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  LG&E  Capital,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 


approval  of  LG&E  Capital's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  15, 
2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street.  N.E., 
Washington,  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/onIine/rims.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/dooibeU.htm . 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

(FR  Doc.  02-15925  Filed  6-24-02;  8:45  am) 

BIUJNQ  COOE  Sru-Ol-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP98-4O-030] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Refund  Report 

June  18,  2002. 

Take  notice  that  on  May  20.  2002. 
Panhandle  Eastern  Pipe  Line  Company 
(PEPL)  tendered  for  filing  its  2002 
Kansas  Ad  Valorem  Tax  Annual  Report 
in  the  above-referenced  docket  pursuant 
to  the  Stipulation  and  Agreement 
(Settlement)  filed  with  the  Commission 
on  June  22,  2001  in  Docket  No.  RP98- 
40-000.  et  al.  for  which  the 
Commission  issued  an  Order  Approving 
Settlement  on  September  13.  2001, 
effective  October  15,  2001.  On 
December  28,  2001,  PEPL  refunded  to 
its  jurisdictional  customers  their 
allocated  share  of  the  refunds  of  Kansas 
ad  valorem  taxes  received  from  PEPL's 
producer  suppliers  in  accordance  with 
such  Settlement.  On  January  25,  2002. 
PEPL  submitted  a  Refund  Report,  with 
work  papers  and  supporting 
documentation  for  the  allocation  of 
refunds  to  its  Jurisdictional  Customers. 
PEPL's  Refund  Report  was  accepted  by 
the  Commission  on  March  7,  2002. 

PEPL  states  that  Schedule  1  to  its 
filing  shows  the  Non-Settling  First 
Sellers  that  have  not  provided  refunds 
of  Kansas  ad  valorem  taxes  under  the 
Settlement.  Schedule  2  shows  the 
calculation  of  interest  from  February  1 , 
2001  through  March  31.  2002  for  each 
Non-Settling  First  Seller.  Updated 
interest  has  been  calculated  in 
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accordance  with  Section  154.501(d)  of 
the  Commissions  Regulations.  Schedule 
3,  Page  1  shows  certain  First  Sellers 
refund  amounts  related  to  Missouri 
Public  Service  Commission's  (MoPSC) 
election  to  opt-out  with  respect  to 
discrete  portions  of  the  SetUement.  One 
of  the  MoPSC  opt-out  related  First 
Sellers.  Dorchester  Hugoton  LTD..  has 
paid  its  refund  amount  to  PEPL.  Due  to 
its  small  size.  PEPL  is  holding  this 
amount  pending  resolution  of  the  other 
Working  Interest  Owner  refunds. 
Schedule  3.  Page  2  reflects  additional 
interest  that  has  accumulated  through 
March  31.  2002. 

PEPL  states  that  copies  of  its  filing 
have  been  provided  to  all  parties  and 
respective  SUte  Regulatory 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  July  9.  2002.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  WatMin.  |r.. 

Deputy  Secntary. 

(FR  Doc.  02-15927  Filed  6-24-02,  8:45  am) 

muMta  COM  tnr-oi-* 


DEPARTMENT  OF  ENERGY 

Federal  EiMrgy  Raguiatory 
Commlaalon 

[Doeiwt  No.  CP02-384-0001 

Pugel  Sound  Energy,  Inc.;  Nolica  o« 
Raquaat  Under  Blankal  Aulhortaallon 

)une  18.  2002. 

Take  notice  that  on  June  10.  2002, 
Puget  Sound  Energy.  Inc.  (Puget).  One 
Bellevue  Center  Building.  411  108th 
Avenue.  NE..  Bellevue.  Washington 
98004-5515,  filed  in  Docket  No.  CP02- 
384-000  a  request  pursuant  to  Sections 
157.205  and  157.214  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 


157.214)  for  authorization  to  increase 
the  certificated  maximum  storage 
capacity,  cushion  gas  inventory  and 
maximiun  working  gas  quantity  at  the 
Jackson  Prairie  Storage  Project  (Jackson 
Prairie),  in  Lewis  County.  Washington, 
under  Puget's  blanket  certificate  issued 
in  Docket  No.  CP97-27-000  pursuant  to 
section  7  of  the  Natxual  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  from  the  RIMS  Menu 
and  follow  the  instructions  (please  call 
202-208-2222  for  assistance). 

Puget  proposes  to  implement  a 
phased  water  withdrawal/gas  injection 
program  during  the  2002-2008  period 
that  is  designed  to  increase  the 
mayiTnum  certificated  storage  capacity 
at  Jackson  Prairie  from  39.4  Bcf  to  47.8 
Bcf .  the  certificated  cushion  gas 
inventory  from  19.0  Bcf  to  23.2  Bcf  and 
the  maximum  certificated  working  gas 
quantity  from  18.3  Bcf  to  24.6  Bcf.  Puget 
states  that  its  proposal  does  not  request 
any  change  in  Uie  currently  authorized 
fnaY^tniim  storage  pressures.  In 
addition.  Puget  states  that  its  proposal 
does  not  involve  the  construction  of  any 
additional  facilities,  since  existing  water 
withdrawal  facilities  and  gas  injection 
facilities  will  be  used  to  expand  the 
Jackson  Prairie  Zone  2  reservoir. 
Puget.  Arista  Corporation  and 
Northwest  Pipeline  Corporation  jointly 
own  equal  undivided  one-third  shares 
of  Jackson  Prairie  and  will  have  the 
right,  but  not  the  obligation,  to 
participate  equally  in  development  of 
the  proposed  expansion  capacity.  Puget 
states  that  each  owner  will  make  an 
annual  election  concerning  its 
participation  in  the  subsequent  year's 
expansion  water  withdrawal/gas 
injection  cycle. 

The  requested  expansion  is  based  on 
Puget's  analysis  that  the  reservoir 
capacity  can  be  safely  increased  to 
accommodate  the  three  owners'  needs 
for  additional  storage  in  the  Pacific 
Northwest. 

Any  questions  regarding  the  prior 
notice  request  should  be  directed  to 
Gary  K.  Otter.  Manager.  PO.  Box  58900. 
Salt  Lake  Qty.  Utah  84158.  at  (801) 
584-7117. 

Any  person  or  the  Conunission's  stan 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205).  a 
protest  to  the  request.  If  no  protest  is 


filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  protest.  If  a  protest  is 
filed  and  not  withdrawn  within  30  days 
after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act.  Comments,  protests 
and  interventions  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing "  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-15923  Filed  6-24-02;  8:45  am) 

MUNQ  OOOC  tn7-01-# 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Ooctot  Noe.  ER02-iaM-000:  and  ER02- 
188S-000] 

Walaralda  Powar,  LLC.  Power 
Davalopmant  Company.  LLC;  Notica 
of  laauanoa  of  Order 

lune  18,  2002. 

Waterside  Power.  L.L.C.  (Waterside) 
and  Power  Development  Company. 
L.L.C.  (PDC)  filed  respective 
applications  with  accompanying  tariffs 
requesting  authority  to  engage  in  the 
sales  energy,  capacity,  and  ancillary 
services  at  market-based  rates,  and  for 
the  reassignment  of  transmission 
capacity.  Waterside  and  PDC  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Waterside  and 
PDC  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Waterside  and  PDC. 

On  ]\me  13,  2002,  pursuant  to 
delegated  authority,  the  Director.  Office 
of  Markets.  Tariffs  and  Rates-East, 
granted  requests  for  blanket  approval 
under  Part  34.  subject  to  the  following: 
Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assiunptions  of 
liability  by  Waterside  or  PDC  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period. 


Waterside  and  PDC  are  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Waterside  or  PDC, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  pvuposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neiSier 
public  nor  private  interests  will  be 
adversely  aJ^ected  by  continued 
approval  of  Waterside's  or  PDC's 
issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  15, 
2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/onIine/rims.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conunission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 
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Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-15926  Filed  6-24-02;  8:45  am) 

BiujNG  coos  anr-oi-p 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Doctot  No.  RP98-52-044] 

Wlillame  Gaa  Pipellnee  Central,  Inc.; 
Notice  of  Filing  of  Refund  Report 

June  18.  2002. 

Take  notice  that  on  May  24.  2002, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams)  tendered  for  filing  its  report 
of  activities  during  the  past  year 
regarding  collection  of  Kansas  ad 
valorem  tax  refunds. 

Williams  states  that  this  filing  is  being 
made  in  compliance  with  Commission 
order  issued  September  10, 1997  in 
Docket  Nos.  RP97-369-00Q.  et  al.  The 
September  10  order  requires  first  sellers 
to  make  refunds  for  the  period  October 
3, 1983  through  June  28. 1988.  The 
Commission  also  directed  that  pipelines 
file  a  report  annually  concerning  their 
activities  to  collect  and  flow  through 
refunds  of  the  taxes  at  issue. 


Williams  states  that  a  copy  of  this 
filing  was  served  on  all  parties  included 
on  the  official  service  list  maintained  by 
the  Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  July  9,  2002.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  Web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-15928  Filed  6-24-02;  8:45  am] 
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[Docket  No.  EG02-1 50-000,  et  at.] 

Creed  Energy  Center,  LLC,  et  ai.; 
Electric  Rate  and  Corporate  Regulation 
Fillnga 

June  18,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Creed  Energy  Center,  LLC 

[Docket  No.  EG02-1 50-000] 

Take  notice  that  on  June  13.  2002, 
Creed  Energy  Center,  LLC  (Creed)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Creed,  a  Delaware  limited  liability 
company,  proposes  to  own  and  operate 
a  nominally  rated  45  MW  natural  gas- 
fired,  simple  cycle  electric  generating 
facility  to  be  located  in  Solano  County, 
California.  Creed  intends  to  sell  the 
output  at  wholesale  to  an  affiliated 
marketer. 

Comment  Date:  July  9,  2002. 


2.  Lambie  Energy  Center,  LLC 

[Docket  No.  EG02-151-000J 

Take  notice  that  on  June  13,  2002, 
Lambie  Energy  Center,  LLC  (Lambie) 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Lambie,  a  Delaware  limited  liability 
company,  proposes  to  own  and  operate 
a  nominally  rated  45  MW  natural  gas- 
fired,  simple  cycle  electric  generating 
facility  to  be  located  in  Solano  County, 
California.  Lambie  intends  to  sell  the 
output  at  wholesale  to  an  affiliated 
marketer. 

Comment  Date:  July  9,  2002. 

3.  Goose  Haven  Energy  Center.  LLC 

(Docket  No.  EG02-1 52-000] 

Take  notice  that  on  June  13,  2002, 
Goose  Haven  Energy  Center,  LLC  (Goose 
Haven)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Goose  Haven,  a  Delaware  limited 
liability  company,  proposes  to  own  and 
operate  a  nominally  rated  45  MW 
natural  gas-fired,  simple  cycle  electric 
generating  facility  to  be  located  in 
Solano  County,  California.  Goose  Haven 
intends  to  sell  the  output  at  wholesale 
to  an  affiliated  marketer. 

Comment  Date:  July  9,  2002. 

4.  Feather  River  Energy  Center,  LLC 

[Docket  No.  EG02-153-O00) 

Take  notice  that  on  June  13,  2002, 
Feather  River  Energy  Center.  LLC 
(Feather  River)  filed  with  this  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Feather  River,  a  Delaware  limited 
liability  company,  proposes  to  own  and 
operate  a  nominally  rated  45  MW 
natural  gas-fired,  simple  cycle  electric 
generating  facility  to  be  located  in  Sutter 
County,  California.  Feather  River 
intends  to  sell  the  output  at  wholesale 
to  an  affiliated  marketer. 

Comment  Date:  July  9,  2002. 

5.  Dearborn  Industrial  Generation, 

[Docket  Nos.  ER02-1689-0011 

Take  notice  that  on  June  12.  2002 
Dearborn  Industrial  Generation,  L.L.C. 
(DIG)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  an  amendment  to  its 
filing  in  this  docket. 
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DIG  intends  to  make  sales  of  ancillary 
services  at  market-based  rates,  in 
addition  to  engaging  in  electric  power 
and  energy  purchases  and  sales  at 
market-based  rates,  which  were 
previously  authorized  by  FERC  on 
February  27,  2001.  The  amendment 
makes  changes  to  DlG's  filing  in 
accordance  with  the  Commission's  May 
31,  2002  order  herein. 

Comment  Date:  July  3.  2002. 

6.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER02-201O-0O1) 

Take  notice  that  on  June  11.  2002.  the 
California  Independent  System  Operator 
Corporation.  (ISO)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  an  errata  to 
its  June  3.  2002  filing  of  a  Meter  Service 
Agreement  for  ISO  Metered  Entities 
between  the  ISO  and  Energia  de  Baja 
California.  S.  de  R.  L.  de  C.V.  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filiiig  has  been 
served  on  Energia  de  Baja  California,  S. 
de  R.  L.  de  C.V.  and  the  California 
Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  for  ISO 
Metered  Entities  to  be  made  effective 
May  29.  2002. 

Comment  Date:  July  2.  2002. 

7.  Alcoa  Power  Marketiiig.  Inc. 

(Docket  No.  ER02-2074-0001 

Take  notice  that  on  June  12.  2002, 
Alcoa  Power  Marketing,  Inc.  (APMI) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  an  application  for 
authority  to  sell  electric  energy,  capacity 
and  certain  ancillary  services  at  market- 
based  rates  under  Section  205(a)  of  the 
Federal  Power  Act.  16  U.S.C.  824d(a), 
and  accompanying  requests  for  certain 
blanket  approvals  and  for  the  waiver  of 
certain  Commission  regulations.  APMI 
also  seeks  authorization  to  reassign  any 
transmission  rights  it  may  obtain.  APMI 
requests  that  the  Commission  accept  its 
Original  Rate  Schedule  FERC  No.  1  for 
filing. 
Comment  Date:  July  3,  2002. 

8.  Geneaee  Power  Station  Limited 
Partnerthip 

(Docket  No.  ER02-2O75-OOO] 

Take  notice  that  on  June  12.  2002. 
Genesee  Power  Station  Limited 
Partnership  (Genesee)  tendered  for  filing 
a  Rate  Schedule  with  Consumers  Energy 
Company  (Consumers)  for  a  Power 
Purchase  Agreement  (designated 
Genesee  Power  Station  Limited 
Partnership  FERC  Electric  Rate 


Schedule  No.  1).  The  Rate  Schedule 
reflects  the  terms  of  Amendment  No.  1. 
No.  2  and  No.  3  to  the  original  Rate 
Schedule.  Genesee  requests  a  November 
28.  2001  effective  date  for  Amendment 
No.  1.  a  December  19.  2001  effective 
date  for  Amendment  No.  2.  and  a 
January  23.  2002  effective  date  for 
Amendment  No.  3. 

Copies  of  the  filing  were  served  upon 
the  Consumers. 

Comment  Date:  July  3.  2002. 


9.  Xcel  Energy  Services,  inc. 

(Docket  No.  ER02-2076-0001 

Take  notice  that  on  June  12.  2002  Xcel 
Energy  Services.  Inc.  (XES),  on  behalf  of 
Southwestern  Public  Service  Company 
(SPS),  submitted  for  filing  Experimental 
Sales  Riders  between  SPS  and  Central 
Valley  Electric  Cooperative.  Inc.; 
Lyntegar  Electric  Cooperative.  Inc.; 
Farmers'  Electric  Cooperative.  Inc.; 
Roosevelt  County  Electric  Cooperative. 
Inc.;  and  Cap  Rock  Electric  Cooperative. 
Inc.  (d/b/a  New  Corp  Resources,  Inc.) 

XES  requests  that  these  agreements 
become  effective  on  April  1,  2002. 

Comment  Date:  Jidy  3.  2002. 

10.  Ohio  Valley  Electric  Corporation 
Indiana-Kentucky  Electric  Corporation 

(Docket  No.  ER02-2077-0O01 

Take  notice  that  on  June  12.  2001, 
Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary. 
Indiana-Kentucky  Electric  Corporation) 
(OVEC)  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Point-To-Point 
Transmission  Service,  dated  May  15, 
2002  (the  Service  Agreement)  between 
NRG  Power  Marketing,  Inc.  (NRG 
Power)  and  OVEC.  OVEC  proposes  an 
effective  date  of  May  15.  2002  and 
requests  waiver  of  the  Commission's 
notice  requirement  to  allow  the 
requested  effective  date.  The  Service 
Agreement  provides  for  non-firm 
transmission  service  by  OVEC  to  NRG 
Power. 

In  its  filing,  OVEC  states  that  the  rates 
and  charges  included  in  the  Service 
Agreement  are  the  rates  and  charges  set 
forth  in  OVEC's  Open  Access 
Transmission  Tariff. 

A  copy  of  this  filing  was  served  upon 
NRG  Power. 

Comment  Date:  July  3.  2002. 

11.  Carolina  Po%ver  li  Light  Company 

(Docket  No.  ER02-207ft-OOOl 

Take  notice  that  on  June  12.  2002. 
Caroling  Power  &  Light  Company 
(CPfcL)  tendered  for  filing  an  executed 
long-term  Service  Agreement  between 
CP&L  and  the  following  eligible  buyer. 
The  City  of  Seneca.  SC.  Service  to  this 
eligible  buyer  will  be  in  accordance 


with  the  terms  and  conditions  of  CPfcL's 
Market-Based  Rates  Tariff.  FERC 
Electric  Tariff  No.  5. 

CP&L  requests  an  effective  date  of 
May  16.  2002  for  this  Service 
Agreement.  Copies  of  the  filing  were 
served  upon  the  North  Carolina  Utilities 
Commission  and  the  South  Carolina 
Public  Service  Commission. 

Comment  Date:  July  3.  2002. 

12.  Duke  Energy  Corporation 

(Docket  No.  ER02-2079-0001 

Take  notice  that  on  Jime  12,  2002, 
Duke  Energy  Corporation  (Duke),  on 
behalf  of  Duke  Power  and  Duke  Electric 
Transmission  (Duke  ET),  tendered  for 
filing  with  the  Federal  Energy 
■  Regidatory  Commission  (Commission). 

(1)  an  executed  Service  Agreement  for 
Network  Integration  Transmissipn 
Service  (NTTSA).  dated  March  14. 1997 
and  amended  May  16.  2002,  between 
Duke  Power,  on  its  own  behalf  and 
acting  as  agent  for  Nantahala  Power  and 
Light  Company  (Nantahala).  and  the 
City  of  Seneca,  South  CaroUna  (Seneca); 

(2)  revised  Specifications  for  Network 
Integration  Transmission  Service  imder 
the  NTTSA;  (3)  an  executed  Network 
Operating  Agreement  (NOA)  between 
Duke  ET  and  Seneca;  Seneca,  and 
Southern  Company  Services,  Inc..  acting 
as  agent  for  Seneca,  which  was 
inadvertently  omitted  from  Duke 
Power's  Offer  of  Partial  Settlement  filed 
in  Docket  Nos.  ER97-2099-000  AND 
ER97-2212-000  on  August  4, 1997. 
Diike  seeks  an  effective  date  of  May  16, 

-  2002.  for  the  NTTSA  and  the  NOA. 
Comment  Date:  July  3,  2002. 

13.  Ocean  Peaking  Power,  L.P. 

(Docket  No.  ER02-2080-0001 

Take  notice  that  on  June  12.  2002. 
Ocean  Peaking  Power,  L.P.  (OPP) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  pursuant  to  section  205 
of  the  Federal  Power  Act.  and  part  35 
of  the  Conunission's  regulations,  a 
petition  for  authorization  to  make  sales 
of  electric  capacity,  energy  and  certain 
ancillary  services  at  market-based  rates, 
and  for  certain  waivers  and  blanket 
approvals  and  authorizations  of  the 
Commission's  regulations  typically 
granted  to  entities  with  market-based 
rate  authorization. 
Comment  Date:  July  3,  2002. 

14.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ER02-2081-0001 

Take  notice  that  on  June  12.  2002.  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO),  filed  with  the 
Federal  Energy  Regulatory  Commission 
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(Commission),  proposed  amendments  to 
the  NYISO's  Market  Administration  and 
Control  Area  Services  Tariff  (Services 
Tariff)  and  its  Open  Access 
Transmission  Tariff  (OATT)  to  more 
fully  describe  the  current  method  by 
which  the  NYISO  calculates  the  price  of 
Energy  with  respect  to  Fixed  Block 
Units. 

"The  NYISO  is  requesting  an  effective 
date  of  May  1,  2001,  for  its  proposed 
amendments.  In  the  event  that  the 
Commission  does  not  accept  the 
NYISO's  requested  effective  date  of  May 
1.  2001,  then  the  NYISO  is  requesting 
that  the  Commission  defer  the  effective 
date  of  its  Order  Accepting  Compliance 
Filing  Subject  to  Conditions  and 
Denying  Motion  for  Clarification,  issued 
on  April  29.  2002.  until  90  days  after 
issuing  its  order  in  the  present  matter. 
The  NYISO  also  filed  additional 
proposed  amendments  to  its  Services 
Tariff  and  OATT  that,  should  the 
Commission  deem  them  necessary, 
would  modify  the  NYISO's  current  price 
calculation  methodology  with  respect  to 
Fixed  Block  Units.  In  the  event  that  the 
Commission  accepts  the  NYISO's 
additional  proposed  amendments,  the 
NYISO  requests  an  effective  date  for 
those  amendments  of  90  days  from  the 
date  of  the  Commission's  order. 

A  copy  of  this  filing  was  served  upon 
all  signatories  of  the  NYISO  OATT  and 
Services  Tariff. 

Comment  Date:  July  3.  2002. 

15.  Rainy  River  Energy  Corporation 

(Docket  No.  ER02-2082-O001 

Take  notice  that  on  Jime  12. 2002.  the 
Rainy  River  Energy  Corporation  (RREC) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Long-Term 
Capacity  and  Energy  Purchase  Contract 
between  RREC  and  Wisconsin  Public 
Power  Inc.;  a  Long-Term  Capacity  and 
Energy  Purchase  Contract  between 
RREC  and  Madison  Gas  and  Electric 
Company;  and  an  EEI  Master  Power 
Purchase  and  Sale  Agreement  and 
Transaction  Confirmation  for  the  sale  of 
80  MW  for  12.5  months  to  Wisconsin 
Electric  Power  Company  to  be  effective 
May  1.  2002. 

Comment  Date:  July  3.  2002. 

16.  Ohio  Valley  Electric  Corporation 

(Docket  No.  ER02-2084-O00| 

Take  notice  that  on  June  12.  2002, 
Ohio  Valley  Electric  Corporation 
(OVEC)  tendered  for  filing  a  Notice  of 
Cancellation  of  the  Non-Firm  Point-to- 
Point  Transmission  Service  Agreement, 
dated  as  of  February  27. 1997  between 
OVEC  and  Koch  Energy  Trading,  Inc. 
(Koch),  designated  as  Service 
Agreement  No.  16  under  OVEC's  FERC 


Electronic  Tariff.  Original  Volmne  No. 
1.  OVEC  proposes  an  effective  date  of 
August  12.  2002. 

A  copy  of  this  filing  was  served  upon 
Koch  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  Date:  July  3,  2002. 

17.  Northern  Iowa  Windpower  n  LLC 

(Docket  No.  ER02-2085-OOO] 

Take  notice  that  on  Jime  12,  2002, 
Northern  Iowa  Windpower  II  LLC 
(Northern  Iowa)  petitioned  the  Federal 
Energy  Regulatory  Commission 
(Commission]  for  authority  to  sell 
electricity  at  market-based  rates  under 
Section  205(a)  of  the  Federal  Power  Act, 
16  U.S.C.  824d(a);  for  the  granting  of 
certain  blanket  approvals  and  for  the 
waiver  of  certain  Conunission 
regulations.  Northern  Iowa  is  a  limited 
liability  company  that  proposes  to 
engage  in  the  wholesale  sale  of  electric 
power  in  the  state  of  Iowa. 
Comment  Date:  July  3,  2002. 

17.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  ER02-2086-000) 

Take  notice  that  on  June  12,  2002, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for  • 
filing  an  imexecuted  unilateral  Service 
Sales  Agreement  between  Companies 
and  Northern  States  Power  Company 
under  the  Companies'  Rate  Schedule 
MBSS. 

Comment  Date:  July  3,  2002. 

19.  Aquila,  Inc. 

[Docket  No.  ES02-45-0001 

Take  notice  that  on  Jime  11,  2002, 
Aquila,  Inc.  (Aquila)  submitted  an 
application  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  issue  no  more  than  9 
million  shares  of  common  stock 
pursuant  to  the  Aquila,  Inc.  2002 
Omnibus  Incentive  Compensation  Plan. 

Aquila  also  requests  a  waiver  from  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  at  18 
CFR  34.2. 

Comment  Date:  July  9.  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
take^.  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
"This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  zhttp:// 
ivww./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  02-15956  Filed  6-24-02:  8:45  am] 
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Federal  Energy  Regulatory 
CommiMlon 

[Oockst  Nos.  RT01-M-000. 001. 002  003. 
RT01-«7-000.  RT01-05-000.  001.  002, 
RT01-86-000. 001, 002,  RT01-2-000, 001. 
002, 003,  RT01-0»-000.  and  EL02-65-000] 

Regional  TransmlsskMi  OrganizatkNta, 
MklwMt  Indopondant  S^tom 
Operator,  New  York  Independent 
System  Operator,  Inc.,  Bangor  Hydro- 
Elactric  Company,  PJM 
Interconnection,  L.L.C.,  PJM 
Interconnection,  L.L.C.,  Alliance 
Companies;  Notice  of  Request  for 
Commenta  on  Timeline  and  Report  t»y 
the  Northeast  Indspendsnt  System  on 
Seama  Resolution 

June  18.  2002. 

At  the  meeting  of  the  Federal  Energy 
Regulatory  Commission  on  June  12. 
2002,  the  Midwest.  New  England,  New 
York,  and  PJM  independent  system 
operators  gave  a  presentation  on  their 
resolution  of  seams  between  markets. 
The  Southwest  Power  Pool  also 
attended  the  meeting.  The  New 
England,  New  York,  and  PJM 
independent  system  operators  jointly 
submitted  a  timeline  and  report  on  thefr 
progress  and  plans  for  seams  resolution. 
See  Northeast  ISO,  "Seams  Resolution" 
(2000-2004)  (2002).  http:// 
www.ferc.gov/calendar/ 
commissionmeetings/ 
Discussion_papers/06-12-02/A3- 
ne_iso_seams_resoIution.pdf;  Northeast 
ISOs,  Seams  Resolution  Report  (2002) 
http://www.ferc.gov/calendar/ 
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commissionmeetings/ 
Discussion  jpapers/06-12-02/ A3- 
SeamsDetProjUsting061202.pdf.  The 
Federal  Energy  Regulatory  Commission 
requested  that  these  independent 
system  operators  incorporate  the  views 
of  state  commissions  into  the  seams 
resolution  plan.  Toward  this  end.  the 
Federal  Energy  Regulatory  Commission 
advised  the  independent  system 
operators  to  coordinate  their  efforts  with 
the  states. 

Additionally,  the  Federal  Energy 
Regulatory  Commission  will  receive 
comments  from  the  public  and,  in 
particular,  state  commissions  on  the 
timeline  and  report  of  the  New  England. 
New  York,  and  PJM  independent  system 
operators.  Comments  will  be  due  on 
July  10.  2002.  Comments  may  be  filed 
electronically  on  the  Internet  at 
www.ferc.fed.us  under  the  "e-Filing" 
Unk.  See  18  CFR  385.2001-2005 
(instructions  for  making  filings  with  the 
Federal  Energy  Regulatory 
Commission).  To  file  comments  on 
paper,  submit  the  original  and  fourteen 
copies  to  the  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington.  DC  20426. 

A  revised  timeline  of  seams  resolution 
by  the  New  England,  New  York,  and 
PJM  independent  system  operators  will 
be  presented  at  the  meeting  of  the 
Federal  Energy  Regulatory  Commission 
on  July  17.  2002.  We  strongly  advise 
state  commissions  to  file  their 
conunents  electronically  because  of  the 
imminent  date  of  this  meeting. 

For  additional  information,  please 
contact:  Steve  Rodgers.  (202)  208-1247. 
Steve. Rodgen&f ere. gov,  or  Douglas 
Matyas.  (202)  208-0890 
Douglas.Matyasdferc.gov  at  the  Office  of 
Markets.  Tariffs,  and  Rates.  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington.  DC  20426. 

Unwood  A.  Watson,  |r.. 

Deputy  Secretary. 

(FR  Doc.  02-15929  Filed  6-24-02;  8:45  ami 
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EHVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7237-31 

Quif  Of  Itoxico  Program  MMting  Of  tiw 
Policy  Roviow  Board 

AQCNCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 


summary:  Under  the  Federal  Advisory 
Act.  Public  Uw  92-463.  EPA  gives 
notice  of  a  meeting  of  the  Gulf  of 
Mexico  Program  (GMP)  Policy  Review 
Board  (PRB). 

DATES:  The  PRB  meeting  will  be  held  on 
Thursday.  July  18.  2002.  from  8  a.m.  to 
2:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Embassy  Suites  Hotel.  315  Julia 
Street.  New  Orleans,  Louisiana  (504- 
525-1993). 

FOR  FURTHER  ••ORMATIOH  CONTACT: 
Gloria  D.  Car.  Designated  Federal 
Officer  ,  Gulf  of  Mexico  Program  Office, 
Mail  Code  EPA/GMPO,  Stennis  Space 
Center,  MS,  39529-6000  at  228-688- 
2421. 

SUPPI.EMENTARY  INFORMATION:  Proposed 
agenda  is  attached. 
The  meeting  is  open  to  the  public. 

Dated:  )une  17,  2002. 
Gloria  D.  Car, 

Designated  Federal  Officer. 

Gulf  of  Mexico  Pngrmm— Policy  Review 
Board  Meeting.  July  18,  2002,  Embassy 
Suites  Hotel,  New  Oriewas,  Louisiana 

Purposes: 

(1)  To  discuss  the  feasibility  of  developing 
recommendations  requesting  that  the 
Administrator  of  EPA  support  a 
Presidential  Executive  Order  establishing 
the  Gulf  of  Mexico  Program  (GMP); 

(2)  To  discuss  and  endorse  actions 
proposed  by  the  Management  Committee 
to  address  mercury  in  Gulf  fisheries; 

(3)  To  discuss  the  role  of  the  GMP  in 
assisting  Louisiana  and  the  Army  Corps 
of  Engineers  address  coastal  land  loss 
and  implement  the  Louisiana  Coastal 
Assessment; 

(4)  To  discuss  the  2002  Farm  Bill  and 
opportunities  for  leveraging  resources  to 
support  GMP  objectives; 

(5)  To  endorse  Research  Needs  Assessment 
for  the  GMP;  and 

(6)  To  receive  an  update  on  Program 
progress  and  endorse  out-year  objectives. 

Thursday,  July  18 

8:00    Welcome  and  Introductions,  Jimmy 
Palmer.  EPA  Regional  Administrator- 
Atlanta 
8:15    EP  As  Goals  and  Expectations  for  the 
Gulf  of  Mexico  Program 
Diane  Regas,  EPA  Deputy  Assistant 
Administrator  for  Water  (Invited) 
Jimmy  Palmer,  EPA  Regional 

Administrator — Atlanta 
Gregg  Cooke,  EPA  Regional 

Administrator — Dallas 
Purpose:  Discuss  EPA's  expectations  for 
the  Program  and  transition  to  a  new 
Director  for  the  Gulf  of  Mexico  Program 
Office. 
9:00    GMP  Environmental  Objectives, 


Progress  to  Date,  Performance  Review. 
Bryon  Griffith.  GMPO 
Purpose:  Review  fiscal  year  2004 
objectives:  progress  on  FY  2002 
objectives;  provide  brief  overview  of 
recommendations  and  changes  resulting 
firom  the  Management  Committee's 
review  of  GMP  performance;  and  discuss 
formation  of  independent  Gulf  of  Mexico 
Regional  Panel  for  aquatic  nuisance 
species. 
9:30    Presidential  Executive  Order  for  the 
Gulf  of  Mexico  Program,  Jim  Giattina. 
GMPO 
Purpose:  Review  the  purpose  and  key 
elements  of  an  Executive  Order  (EO)  for 
the  Program  and  discuss  support  for  an 
EO  and  how  it  would  reinforce  efforts  to 
engage  the  support  and  commitment  of 
Federal  agencies. 
Decision:  PRB  discussion  and  agreement 
on  next  steps,  regarding  development  of 
recommendations  to  the  Administrator. 
10:30    Break 

10:45     Mercury  in  Gulf  Seafood 
Ron  Lukens,  Gulf  States  Marine  Fisheries 

Commission 
Fred  Kopfler,  GMPO 
Spencer  Garrett,  National  Marine  Fisheries 

Service 
Purpose:  Identify  key  policy  issues  that 
will  require  the  attention  of  the  PRF  as 
well  as  Important  Federal  and  State 
actions  that  could  result  from  the  efforts 
underway  to  address  public  health 
concerns  associated  with  mercury  in 
Gulf  seafood. 
Decision:  Endorsement  of  the  GMP's 
coiu^e  of  action. 
11:45    Break  for  Lunch 
Lunch  to  be  catered  in 
12:30    Louisiana  Coastal  Land  Loss  and  Gulf 
Hypoxia,  Len  Bahr,  Executive,  Office  of 
the  Governor  of  Louisiana 
Purpose:  Presentation  on  the  State's  and 
the  Army  Corps  of  Engineers  efforts  to 
address  coastal  land  loss  through  the 
Louisiana  Coastal  Assessment  and 
linkages  with  efforts  to  address  Gulf 
hypoxia. 
Decision:  Discussion  of  the  appropriate 
role  and  activities  for  the  GMP  to 
undertake  to  support  State  efforts. 
1 :30    The  2002  Farm  Bill,  Ron  Harrell. 
Louisiana  Farm  Bureau  Federation 
Purpose:  Discussion  of  key  provisions  of 
the  2002  Farm  Bill  and  how  they  may  be 
leveraged  to  support  GMP  objectives. 
2:00    Scientific  Research  Needs  Assessment 
for  the  GMP,  Jim  Giattina 
Purpose:  Brief  overview  of  Critical 
Scientific  Research  Needs  Assessment 
for  the  Gulf  of  Mexico  Program. 
Decision:  PRB  endorsement  of  final 
document  for  printing  and  distribution. 
2:15    Review  Action  hems,  Bryon  Griffith 
2:30    Adjourn 

[FR  Doc.  02-16032  Filed  6-24-02;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No*.  AUC-02-31-F  and  AUC-02- 
44-0;  FCC  02-158] 

Auction  Of  Licenses  in  tlM  747-762  and 
777-792  MHz  Bands  (Auction  No.  31) 
Postponad  Until  January  14, 2003; 
Auction  of  LIcanaea  in  Vh»  698-746 
MHz  Band  (Auction  No.  44)  Will 
Procaad  aa  Schadulad 

AGENCY:  Federal  Communieations 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  annoimces  the 
postponement  until  January  14,  2003.  of 
the  auction  of  licenses  in  the  747-762 
and  777-792  MHz  band  (Auction  No. 
31).  previously  scheduled  to  begin  on 
Jtme  19,  2002.  The  postponement  is 
necessary  to  provide  additional  time  for 
Congress  to  consider  legislation 
affecting  the  timing  of  tibat  auction  and. 
accordingly,  bidder  preparation  and 
planning. 

DATES:  Auction  No.  31  is  scheduled  to 
begin  on  January  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Stover,  Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  at  (717)  338-2888;  or  Howard 
Davenport.  Legal  Branch.  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Auction  No.  31 
Postponement  Public  Notice  released  on 
May  24.  2002.  The  full  text  of  this 
document,  including  statements  by  each 
Commissioner,  is  available  for  public 
inspection  and  copying  dining  regular 
business  hours  at  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International.  Portals  II.  445 
12th  Street.  SW..  Room  CY-B402. 
Washington.  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aoI.com. 

The  upcoming  auction  of  licenses  in 
the  747-762  and  777-792  MHz  band 
(Auction  No.  31),  scheduled  to  begin  on 
June  19,  2002,  is  postponed  until 
January  14,  2003,  in  order  to  provide 
additional  time  for  Congress  to  consider 
legislation  affecting  the  timing  of  that 
auction  and,  accordingly,  bidder 
preparation  and  planning.  Pursuant  to 
the  previously  annotmced  schedules, 
the  Commission  computer  system 
window  to  file  short-form  applications 
(FCC  Form  175)  to  participate  in 


Auction  No.  31  closed  at  6  p.m.  ET  on 
Wednesday.  May  8.  2002.  Any  short- 
form  applications  to  participate  in 
Auction  No.  31  that  are  in  the  system 
will  be  deemed  ineffective  and  purged 
from  the  system  seven  (7)  days  after  the 
release  of  the  Auction  No.  31 
Postponement  Public  Notice.  Any  party 
will  be  able  to  submit  a  short-form 
application  to  participate  in  Auction 
No.  31  pursuant  to  the  new  schedule. 
Applicants  wishing  to  participate 
pursuant  to  the  new  schedule  must  file 
in  compliance  with  the  deadlines  listed. 
The  new  filing  window  for  short-form 
applications  to  participate  in  Auction 
No.  31  will  open  on  November  14,  2002. 

The  new  schedule  is  as  follows: 
Filing  Deadline  for  FCC  Form  1 75: 

November  25,  2002;  6  p.m.  ET. 
Upfront  Payment  Deadline:  December 

13,  2002:  6  p.m.  ET. 
Mock  Auction:  January  9,  2002. 
Auction  Start  Date:  January  14,  2003. 

The  upcoming  auction  of  licenses  in 
tile  698-746  MHz  Band  (Auction  No. 
44),  scheduled  to  commence  on  June  19. 
2002,  will  proceed  as  schedided. 

The  Commission  will  memorialize  its 
views  supporting  this  decision  in  a 
separate  opinion. 

Action  by  the  Commission  on  May  24. 
2002.  with  Chairman  Powell: 
Commissioners  Abemathy  and  Copps 
issuing  separate  statements  and 
Commissioner  Martin  approving  in  part, 
dissenting  in  part  and  issuing  a 
statement. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 

(FR  Doc.  02-15952  Filed  6-24-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Tenth  Meeting  of  tlie  Adviaory 
Committee  for  ttie  2003  World 
Radlocommunication  Conference 
(WRC-03  Adviaory  Committee) 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  that 
the  next  meeting  of  the  \^^lC-03 
Advisory  Committee  will  be  held  on 
July  22.  2002.  at  the  Federal 
Commimications  Commission.  The 
purpose  of  the  meeting  is  to  continue 
preparations  for  the  2003  World 
Radlocommunication  Conference.  The 
Advisory  Committee  will  consider  any 


preliminary  views  and/or  proposals 
introduced  by  the  Advisory  Committee's 
Informal  Working  Groups. 

DATES:  July  22.  2002:  2  p.m.-4  p.m. 

AOORESSES:  Federal  Communications 
Commission.  445  12th  Street,  SW.,  6th 
Floor  South  Conference  Room  (6-B516), 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alexander  Roytblat.  FCC  International 
Bureau,  Strategic  Analysis  and 
Negotiations  Division,  at  (202)  418- 
7501. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
(FCC)  established  the  WRC-03  Advisory 
Committee  to  provide  advice,  technical 
support  and  recommendations  relating 
to  the  preparation  of  United  States 
proposals  and  positions  for  the  2003 
World  Radlocommunication  Conference 
(WRC-03).  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  this  notice 
advises  interested  persons  of  the  tenth 
meeting  of  the  WRC-03  Advisory 
Committee.  The  WRC-03  Advisory 
Committee  has  an  open  membership. 
All  interested  parties  are  invited  to 
participate  in  the  Advisory  Committee 
and  to  attend  its  meetings.  The 
proposed  agenda  for  the  tenth  meeting 
is  as  follows: 

Agenda 

"Tenth  Meeting  of  the  WRC-03  Advisory 
Committee  Federal  Communications 
Commission.  445  12th  Street.  SW..  6th 
Floor  South  Conference  Room  (6-B516), 
Washington.  DC  20554 

July  22,  2002:  2  p.m.-4  p.m. 

1.  Opening  Remarks 

2.  Approval  of  Agenda 

3.  Approval  of  the  Minutes  of  the  Ninth 

Meeting 

4.  Reports  fiY>m  regional  WRC-03 

Preparatory  Meetings 

5.  NTIA  Draft  Preliminary  Views  and  . 

Proposals 

6.  IWG  Reports  and  Documents  relating 

to: 

a.  Consensus  Views  and  Issue  Papers 

b.  Draft  Proposals 

7.  Future  Meetings 

8.  Other  Business 

Federal  Communications  Commission. 

Don  Abelson, 

Chief,  International  Bureau. 

[FR  Doc.  02-15950  Filed  6-24-02;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Ctiange  in  Bank  Control  Notleaa; 
Acqulattlon  of  Sharaa  of  Bank  or  Bank 

HoMing  Companlea 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acqxiire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  9. 
2002. 

A.  Federal  Raaerve  Bank  of 
MinneapoUs  (Julie  Stackhouse.  Vice 
President)  90  Hennepin  Avenue. 
Minneapolis.  Minnesota  55480-0291: 

1 .  Eugene  Weinreis.  Golva.  North 
DtJcota  and  Brian  and  Kimera 
Robertson.  Missoula,  Montana;  to 
acquire  control  of  Commimity  First 
Bancorp  Inc.,  Glendive.  Montana,  and 
thereby  indirectly  acquire  control  of 
Community  First  Bank  of  Glendive. 
Glendive.  Montana. 

2.  Douglas  H.  Lewis,  H,  Duluth. 
Minnesota:  to  acquire  control  of  the 
North  Shore  Financial  Corporation. 
Duluth,  Minnesota,  and  thereby 
indirectly  to  acquire  control  of  North 
Shore  Bank  of  Commerce,  Duluth. 
Miimesota. 

B.  Federal  Raaenre  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Bruce  L  Bachman  and  Matthew  C. 
Bachman.  both  of  Centralia.  Kansas;  to 
acquire  control  of  First  Centralia 
Bancshares.  Inc.,  Centralia,  Kansas,  and 
thereby  indirectly  acquire  control  of  The 
First  National  Bank  of  Centralia. 
Centralia.  Kansas;  Onaga  Bancshares. 
Inc..  Merriam.  Kansas,  and  thereby 
indirectly  acquire  control  of  First 
National  Bank  of  Onaga.  Onaga.  Kansas; 
and  Century  Capital  Financial,  Inc., 
Kilgore,  Texas,  and  thereby  indirectly 
acquire  control  of  Centiuy  Capital 
Financial.  Inc..  Wilmington,  Delaware, 
and  City  National  Bank.  Kilgore.  Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System.  June  19,  2002. 
Robert  deV.  Frieraon. 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  02-15933  Filed  6-24-02;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Forwatlona  of.  AcquiaMona  by.  and 
Margara  of  Bank  HoMIng  Companlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  othet  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  tne  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  19.  2002. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  SUckhouse.  Vice 
President)  90  Hennepin  Avenue. 
Minneapolis.  Minnesota  55480-0291: 

1.  Richey  Bancorporation,  Inc., 
Glendive.  Montana;  to  acquire  25 
percent  of  the  voting  shares  of 
Commtmity  First  Bancorp.  Inc.. 
Glendive.  Montana,  and  thereby 
indirectly  acquire  Community  First 
Bank.  Glendive.  Montana. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 


1 .  First  Bancshares  of  Texas,  Inc., 
Midland.  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Midland  Nevada  Corp..  Reno.  Nevada, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Midland,  Midland, 
Texas. 

2.  Horizons  Bancorp,  Inc.,  Monroe, 
Louisiana;  to  merge  with  American 
National  Bancshares.  Inc.,  Ruston, 
Louisiana,  and  thereby  indirectly 
acquire  American  Bank.  N.A.,  Ruston. 
Louisiana. 

3.  West  Financial  Inc..  El  Paso.  Texas 
and  Delaware  West  Financial.  Inc., 
Dover.  Delaware;  to  become  bank 
holding  companies  by  acquiring  ICk) 
percent  of  the  voting  shares  of  Bank  of 
the  West.  El  Paso.  Texas. 

Board  of  Govemore  of  the  Federal  Reserve 
System,  June  19,  2002. 
Robert  deV.  Frierwm, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-15932  Filed  6-24-02;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Nollca  Of  Propoaala  to  Engaga  in 
PamiaaMa  Nonbanking  AcUvWaa  or 
to  Acquiro  Companlaa  tttat  are 
Engagad  In  Parmlaalbla  Nonbanking 
AcllvWaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
OH  Part  225)  to  engage  de  novo,  or  to 
acqiiire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 
Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  Web  site  at  www.ffiec.gov/nic/. 
Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
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or  the  offices  of  the  Board  of  Governors 
not  later  than  July  9.  2002. 

A.  Federal  Reserve  Bank  of  San 
Frandsco  (Maria  Villanueva.  Consumer 
Regulation  Group)  101  Market  Street. 
San  Francisco.  California  94105-1579: 

1.  Pacific  Coast  Bankers'  Bancshares. 
San  Francisco.  California;  to  engage  in 
securities  brokerage  activities  by 
acquiring  50.1  percent  of  Banc 
Investment  Group.  LLC.  Walnut  Creek. 
California  pursuant  to  section 
225.28(b)(7)(i)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  19,  2002. 
Robert  deV.  Friereon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.02-15931  Filed  6-24-02;  8:45  am] 
BILLING  COOC  ttlO-OI-S 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0250] 

Submlaakxi  for  OMB  Ravlaw  and 
Public  Commanta;  Commant  Raquaat 
Entltlad  Zaro  Burden  Infomurtton 
Collactlon  Raporta 

AGENCY:  Office  of  Acquisition  Policy. 

GSA. 

ACnON:  Notice  of  request  for  an 

extension  to  an  existing  OMB  clearance 

(3090-0250). 


SUyMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  General  Services 
Administration  (GSA)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Zero  Burden  Information 
Collection  Reports.  A  request  for  public 
comments  was  published  at  67  FR 
13634,  March  25.  2002.  No  comments 
were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  and  whether  it 
will  have  practical  utility;  whether  our 
estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected. 
DATES:  Comment  Due  Date:  July  25. 
2002. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Linda  Nelson.  Acquisition  Policy 
Division.  GSA  (202)  501-1900. 
ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information. 


including  suggestions  for  reducing  this 
burden  to  Ms.  Jeanette  Thornton,  GSA 
Desk  Officer.  OMB.  Room  10236.  NEOB. 
Washington.  DC  20503.  and  a  copy  to 
Ms.  Stephanie  Morris.  General  Services 
Administration  (MVP).  Room  4035. 
1800  F  Street.  NW..  Washington.  DC 
20405.  Please  cite  OMB  Control  Nxmiber 
3090-0250. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  General  Services  Administration 
is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  renew 
information  collection.  3090-0250.  Zero 
Burden  Information  Collection  Reports. 

This  information  requirement  consists 
of  reports  that  do  not  impose  collection 
burdens  upon  the  public.  These 
collections  require  information  which  is 
already  available  to  the  public  at  large 
or  that  is  routinely  exchanged  by  firms 
during  the  normal  course  of  business.  A 
general  control  number  for  these 
collections  decreases  the  amount  of 
paperwork  generated  by  the  approval 
process.  Since  May  10, 1992.  GSA  has 
published  two  rules  that  fall  imder 
Information  Collection  3090-0250: 
"Implementation  of  Public  Law  99-506" 
published  at  56  FR  29442.  June  27. 
1991,  and  "Industrial  Funding  Fee" 
published  at  62  FR  38475,  July  18. 1997. 

B.  Annual  Reporting  Burden 

None. 

Obtaining  copies  of  proposal: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration.  Acquisition  Policy 
Division  (MVP).  1800  F  Street,  NW.. 
Room  4035,  Washington.  EX:  20405. 
telephone  (202)  208-7312.  Please  cite 
OMB  Control  No.  3090-0250,  Zero 
Burden  Information  Collection  Reports. 

Dated:  June  19.  2002. 
Michael  W.  Carleton, 

Chief  ^formation  Officer  (I). 

[FR  Doc.  02-15945  Filed  6-24-02;  8:45  am] 

BILUNO  CODE  6S20-61-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Availability  of  Funda  for  Grants  for  the 
Health  Diapartties  In  Minority  Health 
Program  / 

agency:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary, 
Office  of  Public  Health  and  Science, 
Office  of  Minority  Health  (OMH). 
ACTION:  Notice. 


SUMMARY:  The  purpose  of  the  Fiscal 
Year  (FY)  2002  Health  Disparities  In 
Minority  Health  Grant  Program  is  to 
support  the  elimination  of  health 
disparities  among  racial  and  ethnic 
populations  (see  definition  of  Minority 
Populations)  through  local  small-scale 
projects  which  address  a  demonstrated 
health  problem  or  health  issue.  This 
program  is  intended  to  demonstrate  the 
merit  of  using  local  organizations  to 
develop,  implement,  and  conduct  small- 
scale  community-based  projects  which 
address  health  problems  and  issues 
related  to  health  disparities  in  local 
minority  communities. 

Authority:  This  program  is  authorized 
under  Section  1701  (eKliof  the  Public 
Health  Service  (FHS)  Act,  as  amended. 

Outcomes  for  projects  addressing 
HIV/ AIDS  must  include  any  or  all  of  the 
following: 

•  Reduction  in  high-risk  behaviors 
(e.g..  injection  drug  use.  multiple 
partners,  unprotected  sex). 

•  Increased  counseling  and  testing 
services  (e.g..  hardly  reached  minority 
populations-^youth.  women  at  risk, 
men  having  sex  with  men.  homeless 
persons,  injection  drug  users,  mentally 
ill  persons,  incarcerated  persons). 

•  Improved  access  to  health  care  (e.g.. 
hardly  reached  minority  populations — 
youth,  women  at  risk,  men  having  sex 
with  men.  homeless  persons,  injection 
drug  users,  mentally  ill  persons, 
incarcerated  persons). 

The  outcome  for  all  other  projects 
must  be  a  decrease  in  the  targeted  health 
disparity(ies)  as  demonstrated  through: 

•  Reduction  in  high-risk  behaviors 
(e.g..  tobacco  use,  physical  inactivity, 
poor  eating  habits];  or 

•  Improved  access  to  health  care. 
ADDRESSES:  For  this  grant,  applicants 
must  use  Form  PHS  5161-1  (Revised 
July  2000  and  approved  by  OMB  under 
Control  Number  0348-0043).  Applicants 
are  advised  to  pay  close  attention  to  the 
specific  program  guidelines  and  general 
instructions  provided  in  the  application 
kit.  To  get  an  application  kit,  write  to: 
Ms.  Chanee  Jackson,  OMH  Grants 
Management  Center,  c/o  Health 
Management  Resources,  Inc.,  8401 
Corporate  Drive,  Suite  400,  Landover, 
MD  20785,  e-mail 

gjrantrequests@healthman.com,  fax  (301) 
429-2315;  or  call  Chanee  Jackson  at 
(301)  429-2300.  Send  the  original  and  2 
copies  of  the  complete  grant  application 
to  Ms.  Chanee  Jackson  at  the  same 
address. 

DATES:  To  receive  consideration,  grant 
applications  must  be  postmarked  by  the 
OMH  Grants  Management  Center  by  5 
p.m.  EDT  on  July  25,  2002.  Applications 
postmarked  aiter  the  exact  date  and  time 
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specified  for  receipt  will  not  be 
accepted.  Applications  submitted  by 
facsimile  transmission  (FAX)  or  any 
other  electronic  format  will  not  be 
accepted.  Applications  which  do  not 
meet  the  deadline  will  be  retiuned  to 
the  applicant  unread. 
KM  RMTHCfi  mnnumoH  contact:  Ms. 
Karen  Campbell.  Grants  Management 
Officer,  for  technical  assistance  on 
budget  and  business  aspects  of  the 
ajmUcation.  She  may  be  contacted  at  the 
Office  of  Minority  Health.  Rockwall  11 
Building.  Suite  1000,  5515  Security 
Lane.  Rockville.  MD  20852:  or  by  ^ling 
(301)  594-0758.  For  questions  on  the 
program  and  assistance  in  preparing  the 
grant  proposal,  contact:  Ms.  Cynthia  H. 
Amis,  Director.  Division  of  Program 
Operations,  at  the  same  address;  or  by 
odling  (301)  594-0769. 

For  additional  assistance  contact  the 
OMH  Regional  Minority  Health 
Consultants  listed  in  the  grant 
application  kit.  For  health  information, 
call  the  OMH  Resource  Center  at  1-800- 
444-6472. 
SUPPLEMENTARY  MFOMIATION:  0MB 

Catalog  of  Federal  Domestic  Assistance: 
The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.100. 

Availability  of  Funds:  About  $1 
million  is  expected  to  be  available  for 
award  in  FY  2002.  It  is  expected  that  20 
to  JO  awards  will  be  made.  Support  may 
be  requested  for  a  total  project  period 
not  to  exceed  2  years. 

Those  applicants  funded  through  the 
competitive  process: 

1.  Are  to  begin  their  projects  on 
September  30,  2002. 

2.  WiU  receive  an  award  up  to 
$50,000  total  costs  (direct  and  indirect) 
for  a  12  month  period. 

3.  Will  be  able  to  apply  for  a 
noncompeting  continuation  award  of  up 
to  $50,000  (direct  and  indirect)  for  an 
additional  1  year.  After  year  1.  funding 
will  be  based  on: 

— The  amount  of  money  available; 
— Success  or  progress  in  meeting  project 
objectives. 

NotK  For  noncompeting  continuation 
awards,  grantees  must  submit  a  continuation 
application,  written  reports,  and  continue  to 
meet  the  established  program  guidelines. 

Eligible  Applicants:  To  qualify  for 
funding,  an  applicant  must  be  a  private 
non-profit  community-based,  minority- 
servijig  organization  which  addresses 
health  andf  himian  services. 

Note:  Faith-based  organizations  tliat  meet 
the  definition  of  a  private  nonprofit 
community-based,  minority-serving 
organization  are  eligible  to  apply  for  these 
Health  Disparities  In  Minority  Health  Grants. 
Tribal  organisations  and  local  affiliates  of 


national,  state-wide,  or  regional  organizations 
that  meet  the  definition  of  a  private  non- 
profit community-based,  minority-serving 
organization  are  also  eligible  to  apply. 

The  organization  submitting  the 
application  will: 

•  Serve  as  the  lead  agency  for  the 
project,  responsible  for  its 
implementation  and  management. 

•  Serve  as  the  fiscal  agent  for  the 
federal  grant  awarded. 

Organizations  may  not  receive  a  grant 
from  more  than  one  OMH  program  at 
the  same  time.  However,  an 
organization  with  an  OMH  grant  that 
ends  by  9/29/02  can  submit  an 
application  imder  this  annoimcement. 

Background 

The  Department  of  Health  and  Human 
Services  (HHS),  OMH  is  committed  to 
working  with  commtmity-based 
organizations  and  minority  institutions 
of  higher  education  to  improve  the 
heal&  of  racial  and  ethnic  minority 
populations  (see  definition  of  Minority 
Populations),  through  the  development 
of  health  policies  and  programs  that 
help  to  eliminate  health  disparities  and 
gaps.  OMH  serves  as  the  focal  point  in 
the  HHS  for  service  demonstrations, 
coalition,  and  partnership  building,  and 
related  efforts  to  address  the  health 
needs  of  racial  and  ethnic  minorities. 

To  that  end,  OMH  implemented  the 
Health  Disparities  In  Minority  Health 
Grant  Program  in  FY  2001  to  address  a 
wide  range  of  health  problems,  gaps  in 
service,  and  issues  that  affect  the  health 
and  well-being  of  local  minority 
commtmities.  It  is  anticipated  that  this 
program  will  strengthen  local  efforts 
which  have  been  using  innovative 
approaches  to  address  a  wide  range  of 
health  issues  affecting  local  minority 
communities. 

Annual  issues  of  Health,  United 
States  ^  and  Healthy  People  2010'. 
report  that  the  overall  health  of  the 
Nation  continues  to  steadily  and 
significantly  improve.  Yet,  these  reports 
also  indicate  that  racial  and  ethnic 
minorities  have  not  benefitted  equally 
in  this  progress  over  time.  The  fact 
remains  that  disparities  in  the  burden  of 
death  and  illness  experienced  by 
American  Indians  or  Alaska  Natives, 
Asians,  Blacks  or  African  Americans, 
Native  Hawaiians  or  Other  Pacific 
Islanders,  and  Hispanics  or  Latinos,  as 
compared  with  the  United  States 


1  Health.  United  States.  2001.  U.S.  Oapaftment  of 
Health  and  Human  Services,  Centers  for  Disease 
Control  and  Prevention.  National  Canter  for  Health 
SUUstics,  HHS  PublicaUon  Number  (PHS)  01-1232. 

'  Hsdthy  People  2010,  U.S.  Department  of  Health 
and  Human  Services,  2nd  ed.,  volumes  I  and  II. 
November  2000. 


population  as  a  whole,  have  persisted, 
and,  in  many  areas,  are  growing. 

Among  the  many  disparities  noted, 
the  Healthy  People  201 0  reports: 

•  Although  the  proportion  of  the 
adult  population  having  a  specific 
source  of  primary  care  has  increased, 
Hispanic  and  African  American  adults 
and  other  subgroups  continue  to  be  less 
likely  to  have  a  specific  source  of 
primary  care. 

•  Despite  lower  overall  rates  in  the 
United  States,  infant  mortality  rates  for 
American  Indians  or  Alaska  Natives, 
African  Americans,  Native  Hawaiians. 
and  Puerto  Ricans  are  persistently 
higher  than  for  whites.  The  infant 
mortality  rate  for  African  Americans 
remains  twice  that  of  whites. 

•  Deaths  due  to  breast  cancer  in 
African  American  females  continues  to 
increase,  in  part  because  the  breast 
cancer  is  diagnosed  at  later  stages. 

•  Hisi>anic8  have  higher  rates  of 
cervical,  esophageal,  gallbladder,  and 
stomach  cancers  than  the  white 
population.  New  cases  of  female  breast 
and  lung  cancers  are  increasing  among 
Hispanics,  who  are  diagnosed  at  later 
stages  and  have  lower  survival  rates 
than  whites.  Some  specific  forms  of 
cancer  affect  other  ethnic  groups  at  rates 
higher  than  the  national  average  (for 
example,  stomach  and  liver  cancers 
among  Asian  American  populations  and 
colorectal  cancer  among  Alaska 
Natives). 

•  The  relative  number  of  persons 
diagnosed  with  diabetes  in  American 
Indian,  African  American,  and  Hispanic 
communities  is  one  to  five  time  greater 
than  in  white  commiuiities. 

•  The  niunber  of  existing  cases  of 
high  blood  pressiue  is  nearly  40  percent 
higher  in  African  Americans  than  in 
whites  (an  estimated  6.4  million  African 
Americans),  and  the  effects  are  more 
frequent  and  severe  in  the  African 
American  population. 

•  African  Americans  and  Hispanics 
comprised  55  percent  (251,408  and 
124.841,  respectively)  of  the  688,200 
cases  of  AIDS  reported  among  persons 
of  all  ages  and  racial  and  ethnic  groups 
through  December  1998. 

The  HHS  supports  the  effort  to 
eliminate  disparities  in  health  status 
experienced  by  racial  and  ethnic 
minority  poptUations  by  year  2010.  The 
28  focus  areas  embodied  in  Healthy 
People  2010  are  targeted  for  specific 
improvements.  To  learn  more 
information  about  the  health  disparities 
that  exist  among  racial  and  ethnic 
minorities  in  the  United  States  today, 
read  applicable  sections  of  Healthy 
People  2010.  (See  the  section  on  Healthy 
People  2010  in  this  annoimcement  for 
information  on  how  to  obtain  a  copy.)    . 
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Applicants  may  elect  to  address  any  of 
the  28  focus  areas  contained  in  Healthy 
People  2010  or  other  health  problems 
where  there  is  a  health  disparity  in  a  . 
local  minority  community. 

Note:  The  Healthy  People  2010  focus  areas 
will  also  be  listed  in  the  grant  application  kit. 

Project  Requirements 

Each  project  funded  imder  this 
demonstration  program  must: 

1.  Address  at  least  1,  but  no  more  than 
3.  of  the  health  focus  areas  addressed  in 
Healthy  People  2010  or  other 
dociunented  health  problems  or  issues 
that  affect  the  targeted  local  minority 
group(s); 

2.  Identify  problems,  such  as  gaps  in 
services,  or  issues  affecting  the  ta^eted 
area  which  will  be  addressed  by  the 
proposed  project; 

3.  Identify  existing  resources  in  the 
targeted  area  which  will  be  linked  to  the 
proposed  project;  and 

4.  Implement  an  innovative  approach 
to  address  the  problem(s). 

Use  of  Grant  Funds:  Budgets  up  to 
$50,000  total  costs  (direct  and  indirect) 
may  be  requested  per  year  to  cover  costs 
of: 

•  Personnel; 

•  Consultants; 
a  Equipment; 

•  Supplies; 

•  Grant  related  travel; 

•  Other  grant  related  costs. 

Note:  All  budget  requests  must  be  fully 
justified  in  terms  of  the  proposed  purpose, 
objectives,  and  activities. 

Fimds  may  not  be  used  for: 

•  Activities  that  may  compromise 
privacy  and  confidentiality  of  the  target 
population; 

e  Building  alterations  or  renovations; 

•  Conferences; 

e  Construction;  .      " 

•  Fimd  raising  activities; 

•  Job  training; 

-•  Medical  treatment; 
e  Political  education  and  lobbying; 
e  Research  studies  involving  human 
subjects; 

•  Vocational  rehabilitation. 

Review  of  Applications 

•  Applications  will  be  screened  upon 
receipt.  Those  that  are  judged  to  be 
incomplete,  non-responsive  or  non- 
conforming to  the  announcement,  will 
not  be  accepted  for  review  and  will  be 
retiuned. 

e  Each  organization  may  submit  no 
more  than  one  proposal  under  this 
announcement. 

•  Accepted  applications  will  be 
reviewed  for  technical  merit  in 
accordance  with  PHS  policies. 

e  Accepted  applications  will  be 
evaluated  by  an  Objective  Review 


Committee.  Committee  members  will  be 
chosen  for  their  expertise  in  minority 
health  and  their  imderstanding  of  the 
imique  health  problems  and  related 
issues  confronted  by  racial  and  ethnic 
minority  populations  in  the  United 
States. 

Application  Review  Criteria:  The 
technical  review  of  applications  will 
consider  the  following  5  generic  factors. 

Factor  1:  Program  Plan  (35%) 

e  Appropriateness  of  the  overall 
approach,  and  likelihood  of  successful 
implementation  of  the  project. 

e  Logic  and  sequencing  of  the 
planned  approach,  and  appropriateness 
of  specific  activities  for  each  objective. 

e  Adequacy  of  time  allowed  to 
accomplish  the  proposed  activities. 

Factor  2:  Evaluation  (20%) 

e  Thoroughness,  feasibility,  and 
appropriateness  of  the  evaluation 
design,  data  collection,  and  analysis 
procedures  for  each  objective. 

e  Clarity  of  the  intent  and  plans  to 
document  the  activities  and  their 
outcomes. 

e  Potential  for  replication  of  the 
project  for  similar  target  populations 
and  communities. 

e  Potential  for  proposed  project  to 
impact  the  targeted  health  disparity(ies). 

Factor  3:  Background  (15%) 

•  Significance  and  prevalence  of  the 
identified  health  i8sue(s)  in  the  target 
population. 

e  Need  for  the  intervention  within  the 
proposed  minority  community  and 
target  population. 

e  Approach  for  bringing  together 
commimity-based  resoiuces  to  address 
the  problem(s). 

•  Extent  to  which  the  applicant 
demonstrates  access  to  the  target 
minority  community(ies),  and  whether 
it  is  well  positioned  and  accepted 
within  the  community(ies)  to  be  served. 

•  A  track  record  that  describes  the 
extent  and  documented  outcomes  of 
past  efforts  and  activities  with  the  target 
population.  (CurrenUy  fimded  Health 
Disparities  In  Minority  Health  Grantees 
[competing  continuation  applicants] 
must  attach  a  progress  report  describing 
project  accomplishments  and 
outcomes.) 

Factor  4:  Objectives  (15%) 

e  Merit  of  the  objectives. 

e  Relevance  to  the  program  purpose 
and  stated  problems. 

e  Attainability  in  the  stated  time 
frames. 


Factor  5:  Management  Plan  (15%) 

e  Applicant  organization's  capability 
to  manage  and  evaluate  the  project  as 
determined  by: 
— Qualifications  and  appropriateness  of 

proposed  staff  or  requirements  for  "to 

be  hired"  staff 
— ^Proposed  staff  level  of  effort 
— ^Management  experience  of  the 

applicant 
— ^The  applicant's  organizational 

structure 
— Appropriateness  of  defined  roles 

including  staff  reporting  channels  and 

that  of  any  proposed  contractors 

Award  Criteria 

Funding  decisions  will  be  determined 
by  the  Deputy  Assistant  Secretary  for 
Minority  Health  of  the  OMH  and  will 
take  under  consideration: 

e  The  recommendations  and  ratings 
of  the  review  panel. 

e  Geographic  and  racial/ethnic 
distribution. 

e  Health  disparify(ies)  addressed. 

Reporting  and  Other  Requirements 

General  Reporting  Requirements:  A 
successful  applicant  under  this  notice 
will  submit:  (1)  Progress  reports;  (2)  an 
aimual  Financial  Status  Report;  and  (3) 
a  final  progress  report  and  Financial 
Status  Report  in  the  format  established 
by  the  OMH,  in  accordance  with 
provisions  of  the  general  regulations 
which  apply  under  45  CFR  74.51-74.52, 
with  the  exception  of  State  and  local 
governments  to  which  45  CFR  part  92, 
subpart  C  reporting  requirements  apply. 

Public  Health  System  Reporting 
Requirements:  This  program  is  subject 
to  Public  Health  Systems  Reporting 
Requirements.  Under  these 
requirements,  a  community-based 
nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  conmiimity- 
based  organizations  within  their 
jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit,  no 
later  than  the  Federal  due  date  for 
receipt  of  the  application,  the  following 
information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted: 
(a)  A  copy  of  the  face  page  of  the 
application  (SF  424);  and  (b)  a  summary 
of  the  project  (PHSIS),  not  to  exceed  one 
page,  which  provides:  (1)  A  description 
of  the  population  to  be  served:  (2)  a 
summary  of  the  services  to  be  provided: 
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and  (3)  a  description  of  the  coordination 
jlanned  with  the  appropriate  State  or 
ocal  health  agencies.  Copies  of  the 
etters  forwarding  the  PHSIS  to  these 
authorities  must  be  contained  in  the 
ajmlication  materials  submitted  to  the 
CJmce  of  Minority  Health. 

State  Reviews:  This  program  is  subject 
to  the  requirements  of  Executive  Order 
12372  which  allows  States  the  option  of 
setting  up  a  system  for  reviewing 
applications  from  within  their  States  for 
assistance  under  certain  Federal 
programs.  The  application  kit  available 
under  this  notice  will  contain  a  list  of 
States  which  have  chosen  to  set  up  a 
review  system  and  will  include  a  State 
Single  Point  of  Contact  (SPOC)  in  the 
State  for  review.  Applicants  (other  than 
federally  recognized  Indian  tribes) 
should  contact  their  SPOCs  as  early  as 
possible  to  alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  State.  The 
due  date  for  State  process 
recommendations  is  60  days  after  the 
application  deadline  established  by  the 
OMH  Grants  Management  Officer. 

The  OMH  does  not  guarantee  that  it 
will  accommodate  or  explain  its 
responses  to  State  process 
recommendations  received  after  that 
date.  (See  "Intergovernmental  Review  of 
Federal  Programs"  Executive  Order 
12372  and  45  CFR  Part  100  for  a 
description  of  the  review  process  and 
requirements). 

Healthy  People  2010 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2010.  a  PHS-led  national  activity 
announced  in  January  2000  to  eliminate 
health  disparities  and  improve  the  years 
and  quality  of  life.  More  information  on 
the  Healthy  People  2010  objectives  may 
be  found  on  the  Healthy  People  2010 
Web  site:  http://www.health.gov/ 
healthypeople.  Copies  of  the  Healthy 
People  2010  Volumes  I  and  U  can  be 
purchased  by  calling  (202)  512-1800 
(cost  $70.00  for  the  printed  version  or 
$19.00  for  the  CBROM).  Another 
reference  is  the  Healthy  People  2000 
Review  1998-99. 

For  1  free  copy  of  the  Healthy  People 
2010.  contact:  The  National  Center  for 
Health  Statistics  (NCHS).  Division  of 
Data  Services.  6525  Belcrest  Road. 
Hyattsville,  MD  20782-2003.  or 
telephone  (301)  458-^636:  ask  for  HHS 
Publication  No.  (PHS)  99-1256. 

This  dociunent  may  also  be 
downloaded  from  the  NCHS  Web  site: 
http://www.cdc.gov/nch8. 


DefinltioiM 

For  purposes  of  this  grant 
announcement,  the  following 
definitions  are  provided: 

Community-Based  Organization:  A 
private  non-profit  organization  that  is 
representative  of  communities  or 
significant  segments  of  communities, 
and  where  the  control  and  decision- 
making powers  are  located  at  the 
community  level. 

Community-Based  Minority-Serving 
Organization:  A  community-based 
organization  that  has  a  history  of  service 
to  the  racial/ethnic  minority 
populations.  (See  definition  of  Minority 
Populations  below.) 

Minority  Populations:  American 
Indian  or  Alaska  Native:  Asian;  Black  or 
African  American;  Hispanic  or  Latino 
and  Native  Hawaiian  or  Other  Pacific 
Islander.  (Revision  to  the  Standards  for 
the  Classification  of  Federal  Data  on 
Race  and  Ethnicity.  Federal  Register, 
Vol.  62,  No.  210,  pg.  58782,  October  30, 
1997). 

Dated:  lune  20.  2002. 

Nathan  Stinaon,  Jr., 

Deputy  Assistant  Secretary  for  Minority 
Health. 

(PR  Doc.  02-15986  Filed  6-24-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offic*  of  tfM  S«cr«lary 

AvailabllHy  of  Funds  for  Grants  fortlw 
TMhnicai  Asstatanos  and  Capacity 
Dsvalopnisnt  Damonstratlon  Grant 
Program  for  HIV/AIDS-Ralalad  Sarvicas 
In  Minority  Communltlsa 

agency:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary, 
Office  of  Public  Health  and  Science, 
Office  of  Minority  Health. 

ACTION:  Notice. 

summary:  The  purpose  of  this  Fiscal 
Year  (FY)  2002  Technical  Assistance 
and  Capacity  Development 
Demonstration  Grant  Program  for  HIV/ 
AIDS-Related  Services  in  Minority 
Communities  is  to  stimulate,  foster,  and 
support  the  development  of  efiiective 
and  durable  service  delivery  capacity 
for  HIV  prevention  and  treatment  among 
organizations  closely  interfaced  with 
minority  populations  impacted  by  HIV/ 
AIDS.  The  grantee  will  identify 
community-based  minority-serving 
organizations  that  are  well  linked  with 
minority  populations  affected  by  HIV/ 
AIDS,  and  which  have  recognized  needs 
and/or  gaps  in  their  capacity  to  provide 


HIV/AIDS-related  prevention  and  care 
services.  The  goals  are  to: 

•  Provide  administrative  and 
programmatic  technical  assistance  to 
enable  those  organizations  to  enhance 
their  delivery  of  necessary  services;  and 

•  Assist  those  community-based 
minority-serving  organizations,  through 
an  ongoing  mentoring  relationship,  in 
the  development  of  their  capacity  as 
fiscally  viable  and  programmatically 
effective  organizations  thereby  allowing 
them  to  successfully  compete  for  federd 
funds  and  other  resources. 

Authority:  This  program  is  authorized 
under  section  1707(e)(1)  of  the  Public  Health 
Service  Act  (PHS),  as  amended. 

This  program  is  intended  to 
demonstrate  the  impact  of  technical 
assistance  and  capacity  development  on 
improving  HTV  prevention  and  care 
among  organizations  within  a 
circumscribed  area  in  which  many 
minority  individuals  [see  definition  of 
Minority  Populations)  are  in  need  of 
HTV/ AIDS  prevention  and/or  treatment 
services.  To  the  extent  that  selected 
services  such  as  substance  abuse  and 
mental  health  treatment,  in  relation  to 
HIV/AIDS,  are  available  within  the 
circiunscribed  area,  linkages  with  these 
services  will  be  fostered  as  part  of  the 
technical  assistemce.  The  program  is 
intended  to  address  HIV/ AIDS  issues 
within  the  context  of  related 
socioeconomic  factors  and  contribute  to 
overall  community  empowerment  by 
strengthening  indigenous  leadership 
and  organizations. 

Project  outcomes  must  include  any  or 
all  of  the  following: 

•  Reduction  in  nigh-risk  behaviors  by 
increasing  the  capacity  of  community- 
based  minority-serving  organizations  to 
work  directly  with  hardly  reached 
minority  populations  (e.g.,  youth, 
women  at  risk,  men  having  sex  with 
men.  homeless  persons,  injection  drug 
users,  mentally  ill  persons,  incarcerated 
persons). 

•  Improved  access  to  health  care 
through  increasing  the  capacity  of 
community-based  minority-serving 
organizations  to  work  directly  with 
hardly  reached  minority  populations 
(e.g.,  youth,  women  at  risk,  men  having 
sex  with  men,  homeless  persons, 
injection  drug  users,  mentally  ill 
persons,  incarcerated  persons). 

•  Increased  counseling  and  testing 
services  by  increasing  the  capacity  of 
community-based  minority-serving 
organizations  to  work  directly  with 
hardly  reached  minority  populations 
(e.g..  youth,  women  at  risk,  men  having 
sex  with  men,  homeless  persons, 
injection  drug  users,  mentally  ill 
persons,  incarcerated  persons). 
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•  Increased  number  of  community- 
based  minority-serving  organiasations 
directly  involved  in  addressing  the  HIV/ 
AIDS  epidemic. 

•  Increased  niunber  of  community- 
based  minority-serving  organizations 
with  the  programmatic  and  fiscal 
capacity  to  identify,  apply  for,  and 
receive  funding  to  address  the  HIV/ 
AIDS  epidemic. 

ADDRESSES:  For  this  grant,  applicants 
must  use  Form  PHS  5161-1  (Revised 
July  2000  and  approved  by  OMB  under 
Control  Number  0348-O043).  Applicants 
are  advised  to  pay  close  attention  to  the 
specific  program  guidelines  and  general 
instructions  provided  in  the  application 
kit.  To  get  an  application  kit,  write  to: 
Ms.  Chanee  Jackson,  OMH  Grants 
Management  Center,  c/o  Health 
Management  Resources,  Inc.,  8401 
Corporate  Drive,  Suite  400,  Landover, 
MD  20785,  e-mail 

grantrequests@healthman.com,  fax  (301) 
429-2315;  or  call  Chanee  Jackson  at 
(301)  429-2300.  Send  the  original  and  2 
copies  of  the  complete  grant  application 
to  Ms.  Chanee  Jackson  at  the  same 
address. 

DATES:  To  receive  consideration,  grant 
applications  must  be  postmarked  by  the 
OMH  Grants  Management  Center  by  5 
p.m.  EDT  on  July  25,  2002.  Applications 
postmarked  after  the  exact  date  and  time 
specified  for  receipt  will  not  be 
accepted.  Applications  submitted  by 
facsimile  transmission  (FAX)  or  any 
other  electronic  format  will  not  be 
accepted.  Applications  which  do  not 
meet  the  deadline  will  be  returned  to 
the  applicant  imread. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  Campbell,  Grants  Management 
Officer,  for  technical  assistance  on 
budget  and  business  aspects  of  the 
application.  She  may  be  contacted  at  the 
Office  of  Minority  Health,  Rockwall  11 
Building,  Suite  1000,  5515  Seciuity 
Lane,  Rockville,  MD  20852;  or  by  calling 
(301)  594-0758.  For  questions  on  the 
program  and  assistance  in  preparing  the 
grant  proposal,  contact:  Ms.  Cynthia  H. 
Amis,  Director,  Division  of  Program 
Operations,  at  the  same  address;  or  by 
calling  (301)  594-0769. 

For  additional  assistance,  contact 
OMH  Regional  Minority  Health 
Consultants  listed  in  the  grant 
application  kit.  For  health  information, 
call  the  OMH  Resource  Center  at  1-800- 
444-6472. 

SUPPLEMENTARY  INFORMATION:  OMB 
Catalog  of  Federal  Domestic  Assistance: 
The  OMB  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.006. 


Availability  of  Funds 

About  $4.8  million  is  expected  to  be 
available  for  award  in  FY  2002.  It  is 
expected  that  10  to  12  awards  will  be 
made.  Support  may  be  requested  for  a 
total  project  period  not  to  exceed  3 
years. 

Those  applicants  funded  through  the 
competitive  process: 

•  Are  to  begin  their  service 
demonstration  programs  on  September 
30,2002. 

•  Will  receive  an  award  up  to 
$400,000  total  costs  (direct  and  indirect) 
for  a  12-month  period. 

•  Will  be  able  to  apply  for  a 
noncompeting  continuation  award  up  to 
$400,000  (direct  and  indirect)  for  each 
of  two  additional  years.  After  year  1, 
funding  will  be  based  on: 

— The  amount  of  money  available;  and 
— Success  or  progress  in  meeting  project 
objectives. 

Note:  For  the  noncompeting  continuation 
awards,  grantees  must  submit  continuation 
applications,  written  reports,  and  continue  to 
meet  the  established  program  guidelines. 

Eligible  Applicants 

To  qualify  for  funding,  an  applicant 
must: 

1.  Be  a  private  nonprofit  community- 
based  minority-serving  organization  (see 
definition)  which  addresses  health  and 
human  services;  or 

2.  Be  a  public  (state  or  local 
government)  or  tribal  governmental 
entity  which  addresses  health  and 
hiunan  services. 

Applicants  must  have  a  minimimi  of 
five  years  experience  providing  HIV/ 
AIDS-related  services.  The  applicant 
must  have  the  necessary  adininistrative 
infrastructure  to  receive  and 
appropriately  manage  federal  funds. 

Note:  Faith-based  organizations  that  meet 
the  above  criteria  are  eligible  to  apply  for 
these  Technical  Assistance  and  Capacity 
Development  Demonstration  grants.  Tribal 
organizations  and  local  affiliates  of  national, 
state-wide,  or  regional  organizations  that 
meet  the  definition  of  a  private  non-profit 
community-based,  minority-serving 
organization  are  also  eligible  to  apply. 

Organizations  may  not  receive  a  grant 
from  more  than  one  OMH  program  at 
the  same  time.  However,  an 
organization  with  an  OMH  grant  that 
ends  by  9/29/02  can  submit  an 
application  under  this  announcement. 

The  applicant  submitting  the 
application  will: 

1.  Serve  as  the  lead  agency  for  the 
grant; 

2.  Be  responsible  for  the 
implementation  and  management  of  the 
project;  and 

3.  Serve  as  the  fiscal  agent  for  the 
federal  grant  awarded. 


Background 

The  Office  of  Minority  Health's 
(OMH)  mission  is  to  improve  the  health 
of  racial  and  ethnic  minority 
populations  (see  definition  of  Minority 
Populations)  through  the  development 
of  health  policies  and  programs  that 
help  to  eliminate  health  disparities  and 
gaps.  OMH  serves  as  the  focal  point  in 
Uie  Department  of  Health  and  Human 
Services  for  service  demonstrations, 
coalition  and  partnership  building,  and 
related  efforts  to  address  the  health 
needs  of  racial  and  ethnic  minorities.  In 
keeping  with  its  mission.  OMH  is 
continuing  the  Technical  Assistance 
and  Capacity  Development 
Demonstration  Grant  Program  for  HIV/ 
AIDS-Related  Services  in  Minority 
Communities  to  assist  in  addressing  the 
HIV/ AIDS  issues  facing  minority 
communities.  This  program  is  based  on 
the  premise  that  providing  technical 
assistance  and  capacity  development  to 
organizations  closely  linked  with  the 
minority  populations  impacted  by  the 
disease,  will  improve  their  capacity  to 
better  provide  minority  populations 
with  HIV/ AIDS  prevention  and 
treatment  services.  It  is  anticipated  that 
this  approach  will  strengthen  existing 
commimity-based  minority-serving 
organizations'  ability  to  address  this 
health  issue  by  developing  and 
expanding  their  technical  skills  and 
infrastructure  capacity.  Applicants  are 
encouraged  tp  establish  linkages  with 
other  federally  funded  programs 
supporting  HIV/ AIDS  prevention  and 
care  to  maximize  these  efforts, 

E£Eect  of  HIV/AIDS  on  Minorities 

The  Census  2000  Briep  reports  the 
U.S.  population  as  281.4  million,  with 
36.4  million  ^  Blacks  or  African 
Americans,  or  12.9  percent;  35.3  million 
Hispanics,  or  12.5  percent; 
approximately  12.8  million  Asians/ 
Native  Hawaiians  and  Other  Pacific 
Islanders,  or  4.5  percent;  and 
approximately  4  million  American 
Indians/ Alaska  Natives  or  1.5  percent  of 
the  total  population.  HIV/ AIDS  remains 
a  disproportionate  threat  to  minorities. 
As  of  December  31,  2000,  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
received  reports  of  774.467  (cumulative) 
cases  of  persons  with  AIDS  in  the  U.S.^, 
of  whom  38  percent  were  Black  or 


'  U.S.  Census  Bureau,  The  Black  Population: 
2000— Census  2000  Brief,  August  2001 

2  This  number  includes  individuals  who  self- 
reported  as  Black,  or  as  Black  and  one  or  more  other 
race  on  the  Census  2000  questionnaire. 

^HIV/AIDS  Surveillance  Report-U.S.  HIV  and 
AIDS  cases  reported  through  December  2000,  Year- 
End  Edition,  Vol.'l2,  No.  2. 
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African  American,  and  18  percent  were 
Hispanic. 

Of  the  42,156  AIDS  cases  reported  to 
CDC  during  2000,  41.960  were  adult/ 
adolescent  and  196  were  children  (<13 
years  of  age).  For  the  adult/adolescent 
population,  47  percent  were  Black  or 
'African  American,  and  19  percent  were 
Hispanic.  Of  the  196  children  reported 
with  AIDS,  65  percent  were  Black  non- 
Hispanic,  and  17  percent  were  Hispanic. 

Inrough  December  2000,  the  most 
common  exposure  category  reported  for 
AIDS  cases  among  African  American 
and  Hispanic  males  was  men  who  have 
sex  with  men  (37%  and  42%, 
respectively),  with  the  second  most 
common  exposure  being  injection  drug 
use  (34%  and  35%,  respectively). 

HIV  infection  among  U.S.  women  has 
increased  signiflcantly  over  the  last 
decade,  especially  in  communities  of 
color.  Between  1985  and  1999,  the 
proportion  of  all  AIDS  cases  reported 
among  adult  and  adolescent  women 
more  than  tripled,  from  7  to  23  percent. 
African  Ammican  and  Hispanic  women 
account  for  more  than  three-fourths,  or 
n  percent,  of  the  AIDS  cases  reported 
among  women  in  the  U.S.  Through 
December  2000,  the  most  common 
exposure  categories  for  AIDS  cases 
among  African  American  and  Hispanic 
females  were  heterosexual  contact 
(47%,  Hispanic:  38%,  African 
American)  and  injection  drug  use  (41%, 
African  American:  40%,  Hispanic). 
Young  African  American  and  Hispanic 
women  accounted  for  more  than  three- 
fourths  of  the  HIV  infections  reported 
among  females  between  the  ages  of  13 
to  24,  according  to  reports  to  the  CDC 
from  the  32  areas  with  confidential  HIV 
reporting  for  adults  and  adolescents  for 
all  years  combined  through  1999. 

Pro|ect  Requirements 

Each  project  funded  under  this 
demonstration  program  is  to  conduct  a 
model  program  which  is  designed  to 
carry  out  the  following  functions: 

1.  Identify  the  existing  capacity  for 
delivering  HIV-related  services  (both 
HIV  prevention  and  treatment)  to 
minority  populations  and  compare  this 
with  available  HIV/ AIDS  surveillance 
data. 

2.  Identify  high  risk  minority 
communities  where  there  are  recognized 
gaps  in  services  for  minority 
populations  with  HIV/ AIDS. 

3.  Increase  the  capacity  of  existing 
community-based  minority-serving 
organizations  which  are  well  interfaced 
with  the  minority  populations  to  be 
served  to  deliver  HIV/ AIDS  prevention 
and  care  by: 

•  Providing  administrative  technical 
assistance  to  improve  the  fiscal  and 


organizational  capacity  appropriate  to 
their  programmatic  responsibilities;  and 

•  Identifying  programmatic  technical 
assistance  from  the  Department  of 
Health  and  Himian  Services'  Operating 
Divisions  and  linking  appropriate 
community-based  minority-serving 
organizations  with  these  resources. 

4.  Working  with  newly  identified 
community-based  minority-serving 
organizations  to  develop  strong  linkages 
with  other  providers  of  services  to 
complete  a  continuum  of  prevention 
and  treatment  services,  including 
substance  abuse  treatment  and  mental 
health  services  for  minority  HIV/ AIDS 
populations. 

Use  of  GriAt  Funds 

Budgets  up  to  $400,000  total  costs 
(direct  and  indirect)  may  be  requested 
per  year  to  cover  costs  of: 

•  Personnel: 

•  Consultants; 

•  Supplies; 

•  Equipment: 

•  Grant-related  travel:  ^ 

•  Other  grant  related  costs. 

Note:  All  budgetTequests  must  be  fully 
justified  in  terms  of  the  proposed  purpose, 
objectives,  and  activities.  Funds  to  attend  an 
annual  OMH  grantee  meeting  must  be 
included  in  the  budget. 

Fimds  may  not  be  used  for: 

•  Medical  treatment; 

•  Medical  supplies: 

•  Direct  services; 

•  Fund  raising  activities: 

•  Building  alterations  or  renovations; 

•  Construction. 

Review  of  Applicatioiis 

•  Applications  will  be  screened  upon 
receipt.  Those  that  are  judged  to  be 
incomplete,  non-responsive,  or  non- 
conforming to  the  annoimcement  will 
not  be  accepted  for  review  and  will  be 
returned. 

•  Each  organization  may  submit  no 
more  than  one  proposal  imder  this 
annoimcement. 

•  Accepted  applications  will  be 
reviewed  for  technical  merit  in 
accordance  with  PHS  policies. 

•  Accepted  applications  will  be 
evaluated  by  an  Objective  Review 
Committee.  Committee  members  will  be 
chosen  for  their  expertise  in  minority 
health  and  their  understanding  of  the 
health  problems  and  related  issues 
con&t>nted  by  racial  and  ethnic  minority 
populations  in  the  United  States. 

Application  Review  Criteria 

The  technical  review  of  applications 
will  consider  the  following  5  generic 
factors. 


Factor  1:  Pmgmm  Plan  (35%) 

•  Appropriateness  of  proposed 
approach  and  specific  activities  for  each 
objective. 

•  Soimdness  of  any  established 
organizational  linkage(s)  for  providing 
administrative  and  programmatic 
technical  assistance  related  to  HIV/ AIDS 
and  assisting  with  the  capacity 
development  of  identified  community- 
based  minority-serving  organizations. 

•  Logic  and  sequencing  of  the 
planned  approaches  in  relation  to  the 
objectives  and  program  evaluation. 

Factor  2:  Evaluation  (20%) 

•  Thoroughness,  feasibility,  and 
appropriateness  of  the  evaluation 
design,  data  collection,  and  analysis 
procedures. 

•  Clarity  of  the  intent  and  plans  to 
document  activities  and  their  outcomes 
to  establish  a  model. 

•  Potential  for  replication  of  the 
project  for  similar  target  populations 
and  commimities  including  the 
assessment  of  the  utility  of  the  different 
tools  used  to  implement  the  program. 

•  Potential  for  proposed  project  to 
impact  the  HTV/AJDS  health  disparities 
experienced  by  minority  populations. 

Factor  3:  Background  (15%) 

•  Demonstrated  knowledge  of  the 
HIV/ AIDS  epidemic  at  the  local  level. 

•  Established  level  of  cultural 
competence  and  sensitivity  to  the  issues 
of  minority  populations  impacted  by 
HIV/ AIDS  in  the  service  area. 

•  Expertise  and  understanding  of 
HTV/AUDS  prevention  and  treatment 
service  delivery  systems  especially  as 
related  to  HIV/ AIDS  care  among 
minority  populations. 

•  Demonstrated  need  for  technical 
assistance  and  capacity  development 
among  the  proposed  target  service 
organizations. 

•  History  of  long-term  relationship 
with  the  targeted  mii^ority  community 
and  evidence  of  support  of  local 
agencies  and/or  organizations. 

•  Extent  to  which  the  applicant 
demonstrates  access  to  targeted 
organizations,  is  well-positioned  and 
accepted  within  the  conunimities  to  be 
served,  and  able  to  interface  with 
community  leadership  and  existing 
provider  systems  in  the  area. 

•  Demonstration  of  objective 
outcomes  of  past  efforts/activities  with 
the  target  population.  (Currently  funded 
Technical  Assistance  and  Capacity 
Development  Demonstration  grantees 
[competing  continuation  applicants] 
must  attach  a  progress  report  describing 
project  accomplishments  and 
outcomes.) 
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Factor  4:  Objectives  (15%) 

•  Merit  of  the  objectives. 

•  Relevance  to  the  program  piupose 
and  stated  problem. 

•  Attainability  in  the  stated  time 
frames. 

Factor  5;  Management  Plan  (15%) 

•  Applicant  organization's  capability 
to  manage  and  evaluate  the  project  as 
determined  by: 

— Qualifications  "and  appropriateness  of 
proposed  staff  or  requirements  for  "to 
be  hired"  staff 
— ^Proposed  staff  level  of  effort 
— Management  experience  of  the 
applicant 

•  Applicant  organization's  ability  to 
mobilize  a  strong  administrative 
technical  assistance  capacity  with  onsite 
knowledge  of  organizational 
management  skills,  diversification  of 
fiscal  base,  and  organizational 
development. 

•  Appropriateness  of  defined  roles 
including  staff  reporting  channels  and 
that  of  any  proposed  contractors. 

Award  Criteria 

Funding  decisions  will  be  determined 
by  the  Deputy  Assistant  Secretary  for 
Minority  Health,  OMH  and  will  take 
imder  consideration: 

•  The  recommendations  and  ratings 
of  the  review  panel. 

•  Geographic  and  racial/ethnic 
distribution. 

Reporting  and  Other  Requirements 

General  Reporting  Requirements 

A  successful  applicant  under  this 
notice  will  submit:  (1)  Progress  reports; 
(2)  an  aimual  Financial  Status  Report; 
and.(3)  a  final  progress  report  and 
Financial  Status  Report  in  the  format 
established  by  the  OMH,  in  accordance 
with  provisions  of  the  general 
regulations  which  apply  imder  45  CFR 
74.51-74.52,  with  the  exception  of  State 
and  local  governments  to  which  45  CFR 
part  92,  subpart  C  reporting 
requirements  apply. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  Public 
Health  Systems  Reporting 
Requirements.  Under  these 
requirements,  a  community-based 
nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 


based  organizations  within  their 
jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit,  no 
later  than  the  Federal  due  date  for 
receipt  of  the  application,  the  following 
information  to  the  head  of  the 
appropriate  state  and  local  health 
agencies  in  the  area(s)  to  be  inipacted: 
(a)  A  copy  of  the  face  page  of  the 
application  (SF  424),  and  (b)  a  sununary 
of  the  project  (PHSIS),  not  to  exceed  one 
page,  which  provides:  (1)  A  description 
of  the  population  to  be  served,  (2)  a 
simimary  of  the  services  to  be  provided, 
and  (3)  a  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies.  Copies  of  the 
letters  forwarding  the  PHSIS  to  these 
authorities  must  be  contained  in  the 
application  materials  submitted  to  the 
Office  of  Minority  Health. 

State  Reviews 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
which  allows  States  the  option  of  setting 
up  a  system  for  reviewing  applications 
from  within  their  States  for  assistance 
under  certain  Federal  programs.  The 
application  kit  available  under  this 
notice  will  contain  a  listing  of  States 
which  have  chosen  to  set  up  a  review 
system  and  will  include  a  State  Single 
Point  of  Contact  (SPOC)  in  the  State  for 
review.  Applicants  (other  than  federally 
recognized  Indian  tribes)  should  contact 
their  SPOCs  as  early  as  possible  to  alert 
them  to  the  prospective  applications 
and  receive  any  necessary  instructions 
on  the  State  process.  For  proposed 
projects  serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  application  deadline 
established  by  Uie  Office  of  Minority 
Health's  Grants  Management  Officer. 

The  Office  of  Minority  Health  does 
not  guarantee  that  it  will  accommodate 
or  explain  its  responses  to  State  process 
recommendations  received  after  that 
date.  (See  "Intergovernmental  Review  of 
Federal  Programs"  Executive  Order 
12372  and  45  CFR  part  100  for  a 
description  of  the  review  process  and 
requirements). 

Healthy  People  2010 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2010,  a  PHS-led  national  activity 
annoimced  in  January  2000  to  eliminate 
health  disparities  and  improve  years 
and  quality  of  life.  More  information  on 
the  Healthy  People  2010  objectives  may 
be  found  on  the  Healthy  People  2010 
Web  site:  http://www.health.gov/ 


healthypeople.  Copies  of  the  Healthy 
People  2010:  Volumes  I  and  II  can  be 
purchased  by  calling  (202)  512-1800 
(cost  $70  for  printed  version  or  $19  for 
CDROM).  Another  reference  is  the 
Healthy  People  2000  Review-1998-99. 

For  1  free  copy  of  Healthy  People 
2010,  contact  NCHS:  The  National 
Center  for  Health  Statistics,  Division  of 
Data  Services,  6525  Belcrest  Road, 
Hyattsville,  MD  20782-2003;  or 
telephone  (301)  458-4636.  ask  for  HHS 
Publication  No.  (PHS)  99-1256. 

This  docimient  may  also  be 
downloaded  from  the  NCHS  Web  site: 
h  tip  ://www.  cdc.gov/nchs. 

Definitions 

For  purposes  of  this  grant 
announcement,  the  following 
definitions  are  provided: 

Community-Based  Organization 

A  private  nonprofit  organization  that 
is  representative  of  conununities  or 
significant  segments  of  conmiunities, 
and  where  the  control  and  decision- 
making powers  are  located  at  the 
community  level. 

Community-Based  Minority-Serving 
Organization 

A  commimity-based  organization  that 
has  a  history  of  service  to  racial/ethnic 
minority  populations.  (See  definition  of 
Minority  Populations  below.) 

Minority  Populations 

American  Indian  or  Alaska  Native; 
Asian;  Black  or  African  American: 
Hispanic  or  Latino;  and  Native 
Hawaiian  or  Other  Pacific  Islander. 
(Revision  to  the  Standards  for  the 
Classification  of  Federal  Data  on  Race 
and  Ethnicity,  Federal  Register,  Vol.  62, 
No.  210,  pg.  58782,  October  30, 1997.) 

Dated:  )une  20,  2002. 
Nathan  StinMn,  }r.. 
Deputy  Assistant  Secretary  for  Minority 
Health. 

[PR  Doc.  02-15981  Filed  6-24-02:  8:45  am] 
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SUMMARY:  The  purpose  of  this  Fiscal 
Year  2002  Minority  Community  Health 
Coalition  Demonstration  Grant  Program, 
HIV/ AIDS  is  to  improve  health  status 
relative  to  HIV/ AIDS,  of  targeted 
minority  populations  (see  definition  of 
Minority  Populations)  through  health 
promotion  and  education  activities. 
This  program  is  intended  to 
demonstrate  the  effectiveness  of 
community-based  coalitions  involving 
non-traditional  partners  in: 

1.  Developing  an  integrated 
community-based  response  to  the  HIV/ 
AIDS  crisis  through  community 
dialogue  and  interaction; 

2.  Addressing  sociocultural,  linguistic 
and  other  barriers  to  HIV/ AIDS 
treatment  to  increase  the  number  of 
individuals  seeking  and  accepting 
services:  and 

3.  Developing  and  conducting  HIV/ 
AIDS  education  and  outreach  efforts  for 
hardly  reached  populations. 

Authority:  This  program  is  authorized 
under  section  1707(e)(1)  of  the  Public  Health 
Service  Act  (PHS).  as  amended. 

The  overall  goal  is  to  increase  the 
health  status  of  minority  populations  by 
increasing  the  educational 
understanding  of  HIV/ AIDS,  and 
improving  access  to  HIV/AIDS 
prevention,  testing,  and  treatment 
services. 

Project  outcomes  must  include  any  or 
all  of  the  following: 

•  Reduction  in  nigh-risk  behaviors 
(e.g.,  injection  drug  use,  multiple 
partners,  unprotected  sex). 

•  Increased  counseling  and  testing 
services  for  hardly  reached  minority 
populations  (e.g.,  youth,  women  at  risk, 
men  having  sex  with  men.  homeless 
persons,  injection  drug  users,  mentally 
ill  persons,  incarcerated  persons). 

•  Improved  access  to  health  care  for 
hardly  reached  minority  populations 
(e.g.,  youth,  women  at  risk,  men  having 
sex  with  men,  homeless  persons, 
injection  drug  users,  mentally  ill 
persons,  incarcerated  persons). 

•  Increased  number  of  community- 
based  minority-serving  organizations 
(e.g..  faith  based  organizations, 
sororities,  fraternities,  rotary  clubs) 
directly  involved  in  addressing  the  HTV/ 
AIDS  epidemic. 

ADDRESSES:  For  this  grant,  applicants 
must  use  Form  5161-1  (Revised  July 
2000  and  approved  by  OMB  under 
Control  Number  0348-0043).  /Vyplicants 
are  advised  to  pay  close  attention  to  the 
specific  program  guidelines  and  general 
instructions  provided  in  the  application 
kit.  To  get  an  application  kit,  write  to: 
Ms.  Chanee  Jackson,  OMH  Grants 
Management  Center,  c/o  Health 
Management  Resources.  Inc..  8401 


Corporate  Drive,  Suite  400,  Landover, 
MD  20785.  e-mail 

gmntrequests9healthman.com,  fax  (301) 
42&-2315;  or  call  Chanee  Jackson  at 
(301)  429-2300.  Send  the  original  and  2 
copies  of  the  complete  grant  application 
to  Ms.  Chanee  Jackson  at  the  same 
address. 

DATES:  To  receive  consideration,  grant 
applications  must  be  postmarked  by  the 
OMH  Grants  Management  Center  by  5 
p.m.  EPT  on  July  25,  2002.  Applications 
postmarked  after  the  exact  date  and  time 
specified  for  receipt  will  not  be 
accepted.  Applications  submitted  by 
facsimile  transmission  (FAX)  or  any 
other  electronic  format  will  not  be 
accepted.  Applications  which  do  not 
meet  the  deadline  will  be  returned  to 
the  applicant  unread. 
FOR  FURTHCR  INFORMATK)N  COffTACT:  Ms. 
Karen  Campbell,  Grants  Management 
Officer,  for  technical  assistance  on 
budget  and  business  aspects  of  the 
application.  She  may  be  contacted  at  the 
Office  of  Minority  Health.  Rockwall  n 
Building,  Suite  1000,  5515  Security 
Lane,  Rockville,  MD  20852;  or  by  idling 
(301)  594-0758.  For  questions  on  the 
program  and  assistance  in  preparing  the 
grant  proposal,  contact;  Ms.  Cynthia  H. 
Amis,  Director,  Division  of  Program 
Operations,  at  the  same  address;  or  by 
calling  (301)  594-0769. 

For  additional  assistance  contact  the 
OMH  Regional  Minority  Health 
Consultants  listed  in  the  grant 
application  kit.  For  health  information 
call  OMH  Resoiuce  Center  at  1-800- 
444-6472. 

SUPPLEMENTARY  INFORMATION:  OMB 
Catalog  of  Federal  Domestic  Assistance: 
The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.137. 

Availability  of  Funds:  About  $2.5 
million  is  expected  to  be  available  for 
award  in  FY  2002.  It  is  expected  that  17 
to  25  awards  will  be  made.  Support  may 
be  requested  for  a  total  project  period 
not  to  exceed  3  years. 

Those  applicants  funded  through  the 
competitive  process: 

•  Are  to  begin  their  projects  on 
September  30,  2002. 

•  Will  receive  an  award  up  to 
$150,000  total  costs  (direct  and  indirect) 
for  a  12-month  period. 

•  Will  be  able  to  apply  for  a 
noncompeting  continuation  award  up  to 
$150,000  (direct  and  indirect  costs)  for 
each  of  two  additional  years.  After  year 
1.  funding  will  be  based  on: 

— The  amount  of  money  avallable;'and 
— Success  or  progress  in  meeting  project 
objectives. 

Note:  For  the  noncompeting  continuation 
awards,  grantees  must  submit  continuation 


applications,  written  reports,  and  continue  to 
meet  the  established  program  guidelines. 

Eligible  Applicants:  To  qualify  for 
funding,  an  applicant  must: 

1.  Be  a  private  non-profit  community- 
based,  minority-serving  organization 
(see  definition  found  in  this 
announcement)  which  addresses  health 
and  human  services; 

2.  Have  an  established  community 
coalition  of  at  least  three  discrete 
organizations.  The  applicant  and  at  least 
one  of  the  three  organizations  must  have 
significant  experience  in  conducting 
HTV/ AIDS  education,  prevention  and 
outreach  activities;  and 

3.  Be  a  commimity-based  minority- 
serving  organization  aiid  have  at  least 
five  years  or  more  experience  in  HTV/ 
AIDS.  One  of  the  three  organizations 
must  be  an  AIDS  Service  Organization 
(ASO)  with  at  least  three  years  of 
experience.  At  least  one  of  the  coalition 
members  must  be  an  organization  rooted 
in  the  community  but  with  no 
experience  conducting  HIV/ AIDS 
programs.  The  coalition  must  be 
documented  in  writing  as  specified 
under  the  project  requirements 
described  in  this  announcement. 

Note:  Faith-based  organizations  that  meet 
the  above  criteria  are  eligible  to  apply  for 
these  Minority  Community  Health  Coalition 
Demonstration  Program,  HIV/AIDS  grants. 
Tribal  organizations  and  local  afflliates  of 
national,  state-wide,  or  regional  organizations 
that  meet  the  definition  of  a  private  non- 
profit community-based,  minority-serving 
organization  are  also  eligible  to  apply. 

The  organization  submitting  the 
application  will: 

•  Serve  as  the  lead  agency  for  the 
project,  responsible  for  its 
implementation  and  management. 

•  Serve  as  the  fiscal  agent  for  the 
federal  grant  awarded. 

'Organizations  may  not  receive  a  grant 
from  more  than  one  OMH  program  at  ■ 
the  same  time.  However,  an 
organization  with  an  OMH  grant  that 
ends  by  9/29/02  can  submit  an 
application  under  this  announcement. 

Note:  State,  local,  and  tribal  governments 
may  not  apply  for  this  grant.  For-profit 
hospitals  and  local  school  districts  are  also 
ineligible,  although  they  all  can  be  included 
in  the  project  as  a  member  of  the  community 
coalition. 

Background 

This  program  is  based  on  the  premise 
that  a  community  coalition  approach  to 
health  promotion  and  education 
activities  can  be  effective  in  reaching 
minority  target  populations  (see 
definition  of  Minority  Populations) — 
especially  those  most  at  risk  or  hardly 
reached. 
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Among  the  merits  of  using  coalitions 
is  the  hi^er  likelihood  that: 

1.  The  intervention  will  be  cultiuully 
and  linguistically  competent,  credible, 
and  more  acceptable  to  the  target 
population;  ,^ 

2.  The  project  will  address  HIV/Att)S 
within  the  context  of  related  socio- 
economic issues;  and 

3.  The  effort  will  contribute  to  overall 
community  empowerment  by 
strengthening  indigenous  leadership 
and  organizations. 

The  OMH  is  contiiming,  through  this 
announcement,  to  promote  the 
utilization  of  community  coalitions  to 
develop  and  implement  health 
promotion/education  activities  to 
specifically  focus  on  HIV/ AIDS.  The 
OMH  is  also  interested  in  involving 
those  organizations  in  the  coalition  that 
have  not  traditionally  been  involved  in 
HTV/ AIDS  prevention  activities  or 
services  and  outreach  [e.g.,  faith-based 
organizations,  sororities,  fraternities, 
rotary  clubs)  so  that  hardly  reached 
populations  [e.g.,  inmates,  homeless, 
women  at  risk,  youth)  are  provided 
needed  services.  By  including 
organizations  that  have  not  traditionally 
been  involved  in  HIV/ AIDS  activities, 
the  community  coalition  will  expand  its 
network  and  ability  to  access  and  serve 
these  hardly  reached  populations. 
Applicants  are  also  encouraged  to 
establish  linkages  with  other  federally 
funded  programs  supporting  HIV 
prevention  and  care  to  maximize  these 

efforts. 

The  Census  2000  Briep  reports  the 
U.S.  population  as  281.4  million,  with 
36.4  million  ^  Blacks  or  African 
Americans,  or  12.9  percent;  35.3  million 
Hispanics,  or  12.5  percent; 
approximately  12.8  million  Asians/ 
Native  Hawaiians  and  Other  Pacific 
Islanders,  or  4.5  percent;  and 
approximately  4  million  American 
Indians/ Alaska  Natives  or  1.5  percent  of 
the  total  population.  HIV/ AIDS  remains 
a  disproportionate  threat  to  minorities. 
As  of  Deqember  31,  2000,  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
received  reports  of  774,467  (cumulative) 
cases  of  persons  with  AIDS  in  the  U.S. 3, 
of  whom  38  percent  were  Black  or 
African  American,  and  18  percent  were 
Hispanic. 

Of  the  42,156  AIDS  cases  reported  to 
CDC  during  2000, 41,960  were  adult/ 
adolescent  and  196  were  children  (<13 
years  of  age).  For  the  adult/adolescent 


>  U.S.  Census  Bureau,  The  Black  Population; 
2000— Census  2000  Brief.  August  2001. 

'  This  number  includes  individuals  who  self- 
reported  as  Black,  or  as  Black  and  one  or  more  other 
race  on  the  Census  2000  questionnaire. 

3  HIV/ AIDS  Surveillance  Report— U.S.  HIV  and 
AIDS  cases  reported  through  December  2000.  Year- 
End  Edition,  Vol.  12.  No.  2. 


population,  47  percent  were  Black  or 
African  American,  and  19  percent  were 
Hispanic.  Of  the  196  children  reported 
with  AIDS,  65  percent  were  Bladi  non- 
Hispanic,  and  17  percent  were  Hispanic. 

Through  December  2000,  the  most 
common  exposure  category  reported  for 
AIDS  cases  among  African  American 
and  Hispanic  males  was  men  who  have 
sex  with  men  (37%  and  42%. 
respectively),  with  the  second  most 
common  exposure  being  injection  drug 
use  (34%  and  35%,  respectively). 

HIV  infection  among  U.S.  women  has 
increased  significantly  over  the  last 
decade,  especially  in  commimities  of 
color.  Between  1985  and  1999,  the 
proportion  of  all  AIDS  cases  reported 
among  adult  and  adolescent  women 
more  than  tripled,  from  7  to  23  percent. 
African  American  and  Hispanic  women 
account  for  more  than  three-fbxirths,  or 
77  percent,  of  the  AIDS  cases  reported 
among  women  in  the  U.S.  Through 
December  2000,  the  most  conunon 
exposure  categories  for  AIDS  cases 
among  African  American  and  Hispanic 
females  were  heterosexual  contact 
(47%,  Hispanic;  38%,  African 
American)  and  injection  drug  use  (41%, 
African  American;  40%,  Hispanic). 
Young  African  American  and  Hispanic 
women  accounted  for  more  than  three- 
fourths  of  the  HIV  infections  reported 
among  females  between  the  ages  of  13 
to  24,  according  to  reports  to  the  CDC 
from  the  32  areas  with  confidential  HIV 
reporting  for  adults  and  adolescents  for 
all  years  combined  through  1999. 

Project  Requirements 

Each  project  funded  under  this 
demonstration  grant  program  must: 

1 .  Propose  to  conduct  a  replicable, 
model  program  using  an  integrated 
community-based  response  to  the  HIV/ 
AIDS  crisis  through  commimity 
dialogue  and  interaction  designed  to 
improve  the  health  status  of  targeted 
minority  populations. 

2.  Have  an  established  coalition  prior 
to  submission  of  an  application  that  is 
capable  of  ensuring  that  the  target 
population  is  provided  with  HTV/ AIDS 
health  promotion  and  education 
outreach  activities  that  are 
linguistically,  culturally,  and  age 
appropriate  especially  for  hardly 
reached  populations. 

3.  Engage  minority  commimities  in 
activities  that  will  impact  attitudes  and 
perceptions  in  these  communities  to 
increase  the  number  of  individuals 
seeking  and  accepting  services. 

4.  Have  a  minimiun  of  three  discrete 
organizations  in  the  coalition  which 
include: 

•  A  community-based  minority- 
serving  organization; 


•  An  AIDS  Service  Organization 
(ASO);  and 

•  Ab  organization  rooted  in  the 
commimity  with  no  experience  in  HIV/ 
AIDS  activities. 

As  the  applicant,  the  conunimity- 
based  minority-serving  organization 
must  have  at  least  five  years  of 
documented  experience  in  conducting 
HIV/ AIDS  education  and  health 
promotion  activities.  The  coalition  must 
ihclude  an  ASO  with  at  least  three  years 
of  dociunented  experience  to  ensure 
that  information  dissemination  on  HIV/ 
AIDS  and  related  issues  is  current  and 
accurate  from  a  medical  point  of  view. 
The  coalition  must  also  include  at  least 
one  organization  rooted  in  the 
commimity  that  has  not  traditionally 
been  involved  in  HIV/ AIDS  activities. 

5.  A  single  (1)  signed  agreement 
between  the  community-based 
organization,  the  AIDS  Service 
Organization  and  the  inexperienced 
organization  must  be  submitted  with  the 
application.  The  agreement  must  specify 
in  detail  the  roles  and  resources  that 
each  entity  will  bring  to  the  project,  and 
the  terms  of  the  linkage.  The  linkage 
agreement  must  cover  the  entire  project 
period.  The  dociunent  must  be  signed 
by  individuals  with  the  authority  to 
represent  the  organization  (e.g., 
president,  chief  executive  officer, 
executive  director). 

I7se  of  Grants  Funds:  Budgets  up  to 
$150,000  total  costs  (direct  and  indirect) 
may  be  requested  per  year  to  cover  costs 
of: 

•  Personnel; 

•  Consultants; 

•  Supplies; 

•  Equipment; 

•  Grant  related  travel; 

•  Other  grant  related  costs. 

Note:  All  budget  requests  must  be  fully 
justified  in  terms  of  the  proposed  purpose, 
objectives  and  activities.  Funds  to  attend  an 
annual  OMH  grantee  meeting  must  be 
included  in  the  budget.  Funds  may  not  be 
used  for: 

•  Medical  treatment; 

•  Building  alterations  or  renovations; 

•  Construction; 

•  Fimd  raising  activities; 

•  Job  training. 

Review  of  Applications 

•  Applications  will  be  screened  upon 
receipt.  Those  that  are  judged  to  be 
incomplete,  non-responsive,  or  non- 
conforming to  the  announcement  will 
not  be  accepted  for  review  and  will  be 
returned. 

•  Each  organization  may  submit  no 
more  than  one  proposal  under  this 
announcement. 

•  Accepted  applications  will  be 
reviewed  for  technical  merit  in 
accordance  with  PHS  policies. 
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•  Accepted  applications  will  be 
evaluated  by  an  Objective  Review 
Committee.  Committee  members  will  be 
chosen  for  their  understanding  of  the 
health  problems  and  related  issues 
confronted  by  racial  and  ethnic  minority 
populations  in  the  United  States. 

Application  Review  Criteria:  The 
technical  review  of  applications  will 
consider  the  foUovring  5  generic  factors. 

Factor  1 :  Program  Plan  (35%) 

•  Appropriateness  of  proposed 
approach  and  specific  activities  for  each 
objective. 

•  Logic  and  sequencing  of  the 
planned  approaches  in  relation  to  the 
objectives  and  pronam  evaluation. 

•  Extent  to  whicn  the  applicant 
demonstrates  access  to  the  target 
population. 

•  Sotmdness  of  established  linkages. 

Factor  2:  Evaluation  (20%) 

•  Thoroughness,  feasibility  and 
appropriateness  of  the  evaluation 
design,  data  collection  and  analysis 
procedures. 

•  Potential  for  proposed  plan  to 
impact  the  HTV/AIDS  health  disparities 
experienced  by  minority  populations 
within  the  tanet  communities. 

•  Clarity  ofthe  intent  and  plans  to 
document  the  activities  and  their 
outcomes. 

•  Potential  for  replication  of  the 
project  for  similar  target  populations 
and  communities. 

Factor  3:  Background  (15%) 

•  Demonstrated  knowledge  of  the 
problem  at  the  local  level. 

•  Demonstrated  need  within  the 
proposed  community  and  target 
population. 

•  Demonstrated  support  of  local 
agencies  and/or  organizations,  and 
established  coalition  in  order  to  conduct 
proposed  model. 

•  Extent  and  dooimented  outcome  of 
past  efforts/activities  with  the  target 
population.  (CurrenUy  funded  Minority 
Community  Health  Coalition 
Demonstration  Grant  Program.  HIV/ 
AIDS  grantees  [competing  continuation 
applicants)  must  attach  a  progress  report 
describing  project  accomplishments/ 
outcomes.) 

Factor  4:  Objectives  (15%) 

•  Merit  of  the  objectives. 

•  Relevance  to  the  program  purpose 
and  stated  problems. 

•  Attainability  in  the  stated  time 
frames. 

Factor  5:  Management  Plan  (15%) 

•  Applicant  organization's  capability 
to  manage  and  evaluate  the  project  as 
determined  by: 


— Qualifications  and  appropriateness  of 

Proposed  staff  or  requirements  for  "to 
B  hired"  staff 
— Proposed  staff  level  of  effort 
— Management  experience  of  the 
applicant 

•  Appropriateness  of  defined  roles 
including  staff  reporting  channels  and 
that  of  any  proposed  contractors. 

•  Experience  of  each  coalition 
member  as  it  relates  to  its  defined  roles 
in  the  project. 

•  Clear  lines  of  authority  and 
accoimtability  among  the  proposed  staff 
within  and  between  participating 
organizations. 

Award  CritarU 

Funding  decisions  will  be  determined 
by  the  Deputy  Assistant  Secretary  for 
Minority  Health  of  the  OMH  and  will 
take  under  consideration: 

•  The  recommendations  and  ratings 
of  the  review  panel. 

•  Geographic  and  racial/ethnic 
distribution. 

RaptMTtiiig  and  Other  RaqnireiiMnts 

General  Reporting  Requirements:  A 
successful  applicant  under  this  notice 
will  submit:  (1)  Progress  reports:  (2)  an 
annual  Financial  Status  Report;  and  (3) 
a  final  progress  report  and  Financial 
Status  Report  in  the  format  established 
by  the  OMH.  in  accordance  with 
provisions  of  the  general  regulations 
which  apply  under  45  CFR  74.51-74.52, 
with  the  exception  of  State  and  local 
governments  to  which  45  CFR  part  92, 
subpart  C  reporting  requirements  apply. 

Public  Health  System  Reporting 
Requirements:  This  program  is  subject 
to  Public  Health  Systems  Reporting 
Requirements.  Under  these 
requirements,  a  community-based  non- 
governmental applicant  must  prepare 
and  submit  a  Public  Health  System 
Impact  Statement  (PHSIS).  The  PHSIS  is 
intended  to  provide  information  to  State 
and  local  health  officials  to  keep  them 
apprised  of  proposed  health  services 
grant  applications  submitted  by 
community-based  organizations  within 
their  jurisdictions. 

Commimity-based  non-governmental 
applicants  are  required  to  submit,  no 
later  than  the  Federal  due  date  for 
receipt  of  the  application,  the  following 
information  to  the  head  ofthe 
appropriate  Stated  and  local  health 
agencies  in  the  area(s)  to  be  impacted: 
(a)  A  copy  of  the  &ce  page  of  the 
application  (SF  424),  not  to  exceed  one 
page,  which  provides:  (1)  A  description 
of  the  population  to  be  setved;  (2)  a 
summary  of  the  services  to  be  provided: 
and  (3)  a  description  of  the  coordination 

t)lanned  with  the  appropriate  State  at 
ocal  h^th  agencies.  Copies  of  the 


letters  forwarding  the  PHSIS  to  these 
authorities  must  be  contained  in  the 
application  materials  submitted  to  the 
Office  of  Minority  Health. 

State  Reviews:  This  program  is  subject 
to  the  requirements  of  Executive  Order 
12372  which  allows  State  the  option  of 
setting  up  a  system  for  reviewing 
applications  from  within  their  States  for 
assistance  under  certain  Federal 
programs.  The  application  kit  available 
imder  this  notice  will  contain  a  list  of 
States  which  have  chosen  to  setup  a 
review  system  and  will  include  a  State 
Single  Point  of  Contact  (SPOC)  in  the 
State  of  review.  Applicants  (other  than 
federally  recognized  Indian  tribes) 
should  contact  their  SPOCs  as  early  as 
possible  to  alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  Stete.  The 
due  date  for  State  process 
recommendations  is  60  days  after  the 
application  deadline  established  by  the 
OMH  Grants  Management  Officer. 

The  OMH  does  not  guarantee  that  it 
will  accommodate  or  explain  its 
responses  to  State  process 
recommendations  received  after  that 
date.  (See  "Intergovernmental  Review  of 
Federal  Programs"  Executive  Order 
12372  and  45  CFR  part  100  for  a 
description  of  the  review  process  and 
requirements). 

Healthy  People  2010 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2010,  a  PHS-led  national  activity 
announced  in  January  2000  to  eliminate 
health  disparities  and  improve  years 
and  quality  of  life.  More  information 
may  be  found  on  the  Healthy  People 
2010  web  site:  http//www.health.gov/ 
healthypeople.  Copies  of  the 
HealthyPeople2010:  Volumes  land  U 
can  be  purchased  by  calling  (202)  512- 
1800  (cost  $70.00  for  printed  version; 
$19.00  for  CD-ROM).  Another  reference 
is  the  Healthy  People  2000  Review 
1998-99. 

For  one  free  copy  of  Healthy  People 
2010,  contact:  The  National  Center  for 
Health  Statistics  (NCHS).  Division  of 
Data  Services,  6525  Belcrest  Road, 
Hyattsville,  MD  20782-2003,  or 
telephone  (301)  458-4636;  ask  for  HHS 
Publication  No.  (PHS)  99-1256. 

This  document  may  also  be 
downloaded  from  the  NCHS  web  site 
http://www.cdc.gov/nch8. 
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Definitions 

For  purposes  of  this  grant 
aimouncement,  the  follovnng 
definitions  are  provided: 

AIDS  Service  Organization  (ASO):  A 
health  association,  support  agency,  or 
other  service  activity  involved  in  the 
prevention  and  treatment  of  AIDS.  (HIV/ 
AIDS  Treatment  Information  Service's 
Glossary  of  HIV/AIDS-Related  Terms. 
March  1997.) 

Community-Based  Organization:  A 
private  nonprofit  organization  that  is 
representative  of  communities  or 
significant  segments  of  communities, 
and  where  the  control  and  decision- 
making powers  are  located  at  the' 

rnmmiinity  level. 

Community-Based  Minority-Serving 
Organization:  A  community-based 
organization  that  has  a  history  of  service 
to  racial/ethnic  minority  populations. 
(See  definition  of  Minority  Population 
below.) 

Community  Coalition:  At  least  three 
(3)  discrete  organizations  and 
institutions  in  a  community  which 
collaborate  on  specific  community 
concerns,  and  seek  resolution  of  those 
concerns  through  a  formalized 
relationship  docimiented  by  written 
memoranda  of  understanding/ 
agreement  signed  by  individuals  with 
the  authority  to  represent  the 
organizations  (e.g.,  president,  chief 
executive  officer,  executive  director). 

Cultural  Competency:  A  set  of 
behaviors,  attitudes,  and  policies  that 
enable  a  system,  agency,  and  /or 
individual  to  function  effectively  with 
culturally  diverse  clients  and 
communities.  (Randall-David,  E.,  1989) 
.  Intervention:  A  combination  of 
services  designed  to  alter  or  modify  a 
condition  or  outcome,  or  to  change 
behavior  to  reduce  the  likelihood  of  a 
preventable  health  problem  occiuring  or 
progressing  further.  Services  include: 
— Clinical  preventive  services  (e.g., 

blood  pressure  screening) 
— ^Environmental  modifications 
— ^Educational  activities 
— Coordinated  networking  activities 

among  health  and  human  service 

related  programs 

Minority  Populations:  American 
Indian  or  Alaska  Native,  Asian,  Black  or 
African  American,  Hispanic  or  Latino, 
and  Native  Hawaiian  or  Other  Pacific 
Islander.  (Revision  to  the  Standards  for 
the  Classification  of  Federal  Data  on 
Race  and  Ethnicity,  Federal  Register, 
Vol.  62,  No.  210.  pg.  58782,  October  30, 
1997.) 

Risk  Factor:  The  environmental  and 
behavioral  influences  capable  of  causing 
ill  health  with  or  without 
predisposition. 


Sociocultural  Barriers:  Policies, 
practices,  behaviors  and  beliefs  that 
create  obstacles  to  health  care  access 
and  service  delivery  (e.g.,  cultural 
differences  between  individuals  and 
institutions,  cidtiiral  differences  of 
beliefs  about  health  and  illness,  customs 
and  lifestyles,  cultiual  differences  in 
languages  or  nonverbal  communication 
styles). 

Dated:  June  20.  2002. 
Nathan  Stinson.  |r., 
Deputy  Assistant  Secretary  for  Minority 
Health. 

(PR  Doc.  02-15984  Filed  6-24-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offiee  of  the  Secretary 

Availability  of  Funde  for  Granta  for  tlie 
State  and  Territorial  Minority  HIV/AIDS 
Demonatratlon  Grant  Program 

agency:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary, 
Office  of  Public  Health  and  Science, 
Office  of  Minority  Health. 
ACTION:  Notice. ■ 

summary:  The  purposes  of  this  Fiscal 
Year  (FY)  2002  State  and  Territorial 
Minority  HIV/ AIDS  Demonstration 
Program  are  to: 

1.  Assist  in  the  identification  of  needs 
within  the  state  for  HIV/ AIDS 
prevention  and  services  among  minority 
populations  (see  definition  of  Minority 
Populations)  by  collection,  analysis, 
and/or  tracking  of  existing  data  on 
siuveillance  and  existing  providers  of 
HIV  services  for  minority  communities; 

2.  Facilitate  the  linkage  of 
community-based  minority-serving 
organizations  with  other  state  and  local 
recipients  of  federal  funds  for  HIV/ AIDS 
to  develop  greater  resoim:e  capacity  and 
interventions  in  the  identified  areas  of 
need;  and 

3.  Assist  in  coordinating  Federal 
resources  coming  into  high  need, 
minority  communities  including 
identifying  the  different  programs  and 
facilitating  access  to  federal  technical 
assistance  available  to  community-based 
minority-serving  organizations. 

Authority:  This  program  is  authorized 
under  section  1707(e)(1)  of  the  Public  Health 
Service  Act  (PHS),  as  amended. 

This  program  is  intended  to 
demonstrate  that  the  involvement  of 
state  and  territorial  offices  of  minority 
health  in  coordinating  a  statewide 
response  to  the  HIV/ AIDS  crisis  in 
minority  communities  can  have  a 
greater  impact  on  the  communities' 


understanding  of  the  disease,  and  the 
coordination  of  prevention  and 
treatment  services  for  minority 
populations,  than  agencies/ 
organizations  working  independenUy. 
Project  outcomes  must  include  any  or 

all  of  the  following: 

•  Reduction  in  nigh-risk  behaviors  by 

increasing  the  capacity  of  community- 
based  minority-serving  organizations  to 
work  directly  with  hardly  reached 
minority  populations  (e.g..  youth, 
women  at  risk,  men  having  sex  with 
men,  homeless  persons,  injection  drug 
users,  mentally  ill  persons,  incarcerated 
persons). 

•  Improved  capacity  of  states  to 
identify  gaps  in  resources  in  areas  of 
need  to  address  the  HIV/ AIDS  epidemic. 

•  Increased  capacity  of  community- 
based  minority-serving  organizations  to 
identify,  apply  for,  and  receive  funding 
for  support  of  activities  to  address 
identified  gaps. 

•  Increaised  counseling  and  testing 
services  by  increasing  the  capacity  of 
community-based  minority-serving 
organizations  to  work  directiy  with 
hudly  reached  minority  populations 
(e.g.,  youth,  women  at  risk,  men  having 
sex  with  men,  homeless  persons, 
injection  drug  users,  mentally  ill 
persons,  incarcerated  persons). 
ADDRESSES:  For  this  grant,  applicants 
must  use  form  PHS  5161-1  (Revised 
July  2000  and  approved  by  OMB  under 
Control  Number  0348-0043).  Applicants 
are  advised  to  pay  close  attention  to  the 
specific  program  guidelines  and  general 
instructions  provided  in  the  application 
kit.  To  get  an  application  kit.  write  to: 
Ms.  Chanee  Jacl^on,  OMH  Grants 
Management  Center,  c/o  Health 
Management  Resoiuces,  Inc.,  8401 
Corporate  Drive,  Suite  400,  Landover, 
MD  20785,  e-mail 

grantrequests@healthman.com,  fax  (301) 
429-2315;  or  call  Chanee  Jackson  at 
(301)  429^2300.  Send  the  original  and  2 
copies  of  the  complete  grant  application 
to  Ms.  Chanee  Jackson  at  the  same 
address. 

DATES:  To  receive  consideration,  grant 
applications  must  be  postmarked  by  the 
OMH  Grants  Management  Center  by  5 
p.m.  EDT  on  July  25,  2002.  Applications 
postmarked  after  the  exact  date  and  time 
specified  for  receipt  will  not  be 
accepted.  Applications  submitted  by 
facsimile  transmission  (FAX)  or  any 
other  electronic  format  will  not  be 
accepted.  Applications  which  do  not 
meet  the  deadline  will  be  returned  to 
the  applicant  unread. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  Campbell.  Grants  Management 
Officer,  ior  technical  assistance  on 
budget  and  business  aspects  of  the 
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application.  She  may  be  contacted  at  the 
Office  of  Minority  Health,  Rockwall  II 
Building,  Suite  1000,  5515  Security 
Lane.  Rockville.  MD  20852:  or  by  calling 
(301)  594-0758.  For  questions  on  the 
program  and  assistance  in  preparing  the 
grant  proposal,  contact:  Ms.  Cynthia  H. 
Amis,  Director,  Division  of  Program 
Operations,  at  the  same  address:  or  by 
calling  (301)  594-0769. 

For  additional  assistance,  contact 
OMH  Regional  Minority  Health 
Consultants  listed  in  the  grant 
application  kit.  For  health  information, 
call  the  OMH  Resource  Center  at  1-800- 
444-6472. 

SUPf>t.EMCNTARY  INFOfWUTION:  OMB 
Catalog  of  Federal  Domestic  Assistance: 
The  OMB  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.006. 

Availability  of  Funds:  About  $2.5 
million  is  expected  to  be  available  for 
award  in  FY  2002.  It  is  expected  that  17 
to  25  awards  will  be  made.  Support  may 
be  requested  for  a  total  project  period 
not  to  exceed  3  years. 

Those  applicants  funded  through  the 
competitive  process: 

•  Are  to  begin  their  service 
demonstration  programs  on  September 
30.  2002. 

•  Will  receive  an  award  up  to 
$150,000  total  costs  (direct  and  indirect) 
for  a  12-month  period. 

•  Will  be  able  to  apply  for  a 
noncompeting  continuation  award  up  to 
$150,000  (direct  and  indirect)  for  each 
of  two  additional  years.  After  year  1, 
funding  will  be  based  on: 

— The  amount  of  money  available:  and 
— Success  or  progress  in  meeting  project 
objectives. 

Note:  For  the  noncompeting  continuation 
awards,  grantees  must  submit  continuation 
applications,  written  reports,  and  continue  to 
meet  the  established  program  guidelines. 

Eligible  Applicants:  Eligibility  is 
limited  to  state  and  territorial '  offices  of 
minority  health  or,  for  those  states  and/ 
or  territories  that  do  not  have  an 
established  office  of  minority  health,  a 
state  or  territorial  minority  health  entity 
located  within  a  state  or  territorial 
department  of  health  which  functions  in 
the  capacity  of  an  office  of  minority 
health.  (See  definitions  in  this 
announcement.) 

Documentation  to  verify  official  status 
as  a  state  or  territorial  office  of  minority 
health  or  as  a  state  or  territorial  minority 
health  entity  must  be  submitted. 

A  letter  of  support  and  commitment 
to  the  proposed  demonstration  project 


from  an  authorizing  official  such  as  the 
state  or  territorial  Commissioner  of 
Health  is  also  required  as  part  of  the 
application.  For  the  purposes  of  this 
announcement,  both  the  established 
state  and  territorial  offices  of  minority 
health  and  any  recognized  state  and/or 
territorfal  minority  health  entity  will  be 
referred  to  as  a  state  or  territorial  office 
of  minority  health.  Each  state  and 
territory  may  submit  only  one  proposal 
under  this  announcement. 

Background 

The  Office  of  Minority  Health's 
(OMH)  mission  is  to  improve  the  health 
of  racial  and  ethnic  minority 
populations  (see  definition  of  Minority 
Populations)  through  the  development 
of  health  policies  and  programs  that 
help  to  eliminate  health  disparities  and 
gaps.  OMH  serves  as  the  food  point 
within  the  Department  of  Health  and 
Human  Services  for  service 
demonstrations,  coalition  and 
partnership  building,  and  related  efforts 
to  address  the  health  needs  of  racial  and 
ethnic  minorities.  In  keeping  with  this 
mission,  OMH  established  the  State  and 
Territorial  Minority  HIV/AIDS 
Demonstration  Program  in  FY  1999  to 
assist  in  addressing  HTV/AIDS  issues 
facing  minority  communities  across  the 
United  States.  This  program  is  based  on 
the  premise  that  a  broad,  state-level 
approach  to  HTV/AIDS  health  care 
promotion  and  prevention  can  be 
effective  in  reaching  minority 
populations  by  both  defining  existing 
needs  of  prevention  and  treatment,  and 
supporting  strategies  to  address  those 
needs.  It  is  anticipated  that  this 
approach  will  strengthen  existing  state 
activities  in  addressing  this  health  issue 
by  facilitating  infrastructiue 
development  or  expansion  of  state  or 
territorial  offices  of  minority  health  to: 

(1)  Take  a  lead  role  in  identifying  major 
areas  of  need  in  minority  communities: 

(2)  link  community-based  minority- 
serving  organizations  with  other  state 
and  local  partners  in  the  identified  areas 
of  need;  and  (3)  assist  in  coordinating 
federal  resources  coming  into  high  need, 
minority  commimities  including 
identifying  the  different  programs  and 
facilitating  access  to  federal  technical 
assistance  available  to  community-based 
minority-serving  organizations. 

EfiiBct  of  mV/AIDS  on  Minorities 

The  Census  2000  Briefs  reports  the 
U.S.  population  as  281.4  million,  with 
36.4  million^  Blacks  or  African 


■  Include*  all  50  ttalas.  the  Diatrict  of  Columbia. 
American  Samoa,  Federated  States  of  Micronesia, 
Guam.  Marshall  Islands.  Northern  Mariana  Islands, 
Puerto  Rico.  Republic  of  Palau.  and  the  Virgin 
Island*. 


>  U.S.  Census  Bureau.  The  Black  Population: 
2000— Census  2000  Brief,  August  2001. 

'This  number  includes  individuals  who  self- 
reported  as  Black,  or  as  Black  and  one  or  more  other 
race  on  the  Census  2000  questionnaire. 


Americans,  or  12.9  percent;  35.3  million 
Hispanics.  or  12.5  percent: 
approximately  12.8  million  Asians/ 
Native  Hawaiians  and  Other  Pacific 
Islanders,  or  4.5  percent:  and 
approximately  4  million  American 
Indians/ Alaska  Natives  or  1.5  percent  of 
the  total  popiilation. 

HIV/ AIDS  remains  a  disproportionate 
threat  to  minorities.  As  of  December  31, 
2000,  the  Centers  for  Disease  Control 
and  Prevention  (CDC)  received  reports 
of  774,467  (cumulative)  cases  of  persons 
with  AIDS  in  the  U.S.*.  of  whom  38 
percent  were  Black  or  African 
American,  and  18  percent  were 
Hispanic. 

Of  the  42,156  AIDS  cases  reported  to 
CDC  during  2000.  41,960  were  adult/ 
adolescent  and  196  were  children  (<13 
years  of  age).  For  the  adult/adolescent 
population,  47  percent  were  Black  or 
African  American,  and  19  percent  were 
Hispanic.  Of  the  196  children  reported 
with  AIDS,  65  percent  were  Black  non- 
Hispanic,  and  17  percent  were  Hispanic. 

Through  December  2000.  the  most 
common  exposure  category  reported  for 
AIDS  cases  among  African  American 
and  Hispanic  males  was  men  who  have 
sex  with  men  (37%  and  42%, 
respectively),  with  the  second  most 
common  exposure  being  injection  drug 
use  (34%  and  35%,  respectively). 

HTV  infection  among  U.S.  women  has 
increased  significantly  over  the  last 
decade,  especially  in  communities  of 
color.  Between  1985  and  1999,  the 
proportion  of  all  AIDS  cases  reported 
among  adult  and  adolescent  women 
more  than  tripled,  frt>m  7  to  23  percent. 
African  American  and  Hispanic  women 
accoimt  for  more  than  three-fourths,  or 
77  {>ercent,  of  the  AIDS  cases  reported 
among  women  in  the  U.S.  Through 
December  2000,  the  most  common 
exposure  categories  for  AIDS  cases 
among  African  American  and  Hispanic 
females  were  heterosexual  contact 
(47%,  Hispanic;  38%,  African 
American)  and  injection  drug  use  (41%, 
Afirican  American:  40%,  Hispanic). 
Yoimg  African  American  and  Hispanic 
women  accounted  for  more  than  three- 
fourths  of  the  HIV  infections  reported 
among  females  between  the  ages  of  13 
to  24,  according  to  reports  to  the  CDC 
from  the  32  areas  with  confidential  HIV 
reporting  for  adults  and  adolescents  for 
all  years  combined  through  1999. 

Proiect  Requirements 

Each  applicant  to  this  demonstration 
grant  program  must: 


«  HIV/ AIDS  Surveillance  Report-US.  HIV  and 
AIDS  cases  reported  through  December  2000.  Year- 
End  Edition.  Vol.  12.  No.  2. 
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1.  Address  the  three  purposes  of  the 
program  announcement: 

•  Assist  in  the  identification  of 
needs  within  the  state  for  HIV/ AIDS 
prevention  and  services  for  minority 
populations  by  collection,  analysis,  and/ 
or  tracking  of  existing  data  on 
siirveillance  and  existing  providers  of  ■ 
HIV  services  for  minority  communities; 

•  Facilitate  the  linkage  of 
community-based  minority-serving 
organizations  with  other  state  and  local 
recipients  of  federal  funds  for  HIV/AIDS 
to  develop  greater  resource  capacity  and 
interventions  in  the  identified  areas  of 
need;  and 

•  Assist  in  coordinating  federal 
resources  coming  into  high  need, 
minority  commimities  including 
identifying  the  different  programs  and 
facilitating  access  to  federal  technical 

.  assistance  available  to  community-based 
minority-serving  organizations. 

2.  Describe  plans  to  establish  a  project 
advisory  committee  to  assist  the 
applicant  in  carrying  out  the  activities 
specified  in  the  project.  The 
membership  is  to  be  comprised  of  five 
to  seven  individuals  with  the  applicant 
serving  as  an  ex  officio  member. 
Committee  membership  must  include:  a 
representative  from  a  state  office  on 
AIDS  or  state  HIV/ AIDS  coordinator,  an 
HIV/ AIDS  health  care  provider,  and  a 
representative  from  an  AIDS  service 
organization  serving  a  substantial 
number  of  people  of  color.  Other 
potential  members  may  include:  a 
minority  person  living  with  HIV/ AIDS, 
a  representative  from  an  HIV/ AIDS 
conunimity  planning  committee  or 
group,  an  outreach  worker/social 
worker,  or  a  consumer/patient  advocate. 

Use  of  Grant  Funds:  Budgets  up  to 
$150,000  total  costs  (direct  and  indirect) 
may  be  requested  per  year  to  cover  costs 
of: 

•  Personnel 

•  Consultants 

•  Supplies 

•  Equipment 

•  Grant-related  travel 

•  Other  grant  related  costs 

Note:  All  budget  requests  must  be  fully 
justified  in  terms  of  the  proposed  purpose, 
objectives,  and  activities.  Funds  to  attend  an 
annual  OMH  grantee  meeting  must  be 
included  in  the  budget. 

Fimds  may  not  be  used  for: 

•  Medical  treatment 

•  Medical  supplies 

•  Direct  services 

•  Fimd  raising  activities 

•  Building  alterations  or  renovations 

•  Construction 
Review  of  Applications: 

•  Applications  will  be  screened  upon 
receipt.  Those  that  are  judged  to  be 


incomplete,  non-responsive,  or  non- 
conforming to  the  announcement  will 
not  be  accepted  for  review  and  will  be 
retiuned. 

•  Each  organization  may  submit  no 
more  than  one  proposal  under  this 
announcement. 

•  Accepted  applications  will  be 
reviewed  for  technical  merit  in 
accordance  with  PHS  policies. 

•  Accepted  applications  will  be 
evaluated  by  an  Objective  Review 
Committee.  Conunittee  members  will  be 
chosen  for  their  expertise  in  minority 
health  and  their  understanding  of  the 
health  problems  and  related  issues 
confrtinted  by  racial  and  ethnic  minority 
populations  in  the  United  States. 

Application  Review  Criteria:  The 
technical  review  of  applications  will 
consider  the  following  5  generic  factors. 

Factor  1:  Program  Plan  (35%) 

•  Appropriateness  of  proposed  plan 
and  specific  activities  for  each  objective 

•  Logic  and  sequencing  of  the 
planned  approaches  in  relation  to  the 
objectives  and  program  evaluation 

e  Extent  to  which  the  applicant 
demonstrates  access  to  community- 
based  minority-serving  organizations 

Factor  2:  Evaluation  (20%) 

•  Thoroug^ess,  feasibility  and 
appropriateness  of  the  evaluation 
design,  and  data  collection  and  analysis 
procedures 

•  Clarity  of  the  intent  and  plans  to 
docimient  activities  and  their  outcomes 

•  Potential  for  proposed  project  to 
impact  the  HIV/ AIDS  health  disparities 
experienced  by  minority  populations 
within  the  state  or  territory 

Factor  3:  Background  (15%) 

•  Demonstrated  knowledge  of  the 
impact  of  HIV/ AIDS  on  the  state  and 
within  minority  communities 

e  Appropriateness  of  the  description 
of  the  HIV/ AIDS  problem  confrt)nting 
the  state  and  minority  communities  and 
the  needs  to  be  addressed 

•  Extent  and  docimiented  outcome  of 
past  efforts/activities  in  addressing  HIV/ 
AIDS  in  minority  communities 
(Currently  funded  State  and  Territorial 
Minority  HIV/ AIDS  grantees  [competing 
continuation  applicants]  must  attach  a 
progress  report  describing  project 
accomplishments  and  outcomes.) 

Factor  4 :  Objectives  (15%) 

•  Merit  of  the  objectives 

•  Relevance  to  the  program  purpose 
and  the  stated  problem 

•  Attainability  in  the  stated  time 
frames 


Factor  5:  Management  Plan  (15%) 

•  Applicant  organization's  capability 
to  manage  and  evaluate  the  project  as 
determined  by: 

—Qualifications  and  appropriateness 
of  proposed  staff  or  requirements  for  "to 
be  hired"  staff 
— Proposed  staff  level  of  effort 
— Composition  of  proposed  advisory 
committee  and  defined  role 

•  Appropriateness  of  defined  roles 
including  staff  reporting  channels  and 
that  of  any  proposed  contractors 

Award  Criteria 

Fimding  decisions  will  be  determined 
by  the  Deputy  Assistant  Secretary  for 
Minority  Health,  OMH  and  will  take 
under  consideration: 

•  The  recommendations  and  ratings 
of  the  review  panel 

•  Geographic  and  racial/ethnic 
distribution 

Reporting  And  Other  Requirements 

General  Reporting  Requirements:  A 
successful  applicant  imder  this  notice 
will  submit:  (1)  Progress  reports;  (2)  an 
annual  Financial  Status  Report:  and  (3) 
a  final  progress  report  and  Financial 
Status  Report  in  the  format  established 
by  the  OMH,  in  accordance  with 
provisions  of  the  general  regulations 
which  apply  imder  45  CFR  part  74.51- 
74.52,  with  the  exception  of  State  and 
local  governments  to  which  45  CFR  part 
92,  subpart  C  reporting  requirements 

State  Reviews:  This  program  is  subject 
to  the  requirements  of  Executive  Order 
12372  which  allows  States  the  option  of 
setting  up  a  system  for  reviewing 
applications  bom  within  their  States  for 
assistance  under  certain  Federal 
programs.  The  application  kit  available 
under  this  notice  will  contain  a  listing 
of  States  which  have  chosen  to  set  up 
a  review  system  and  will  include  a  State 
Single  Point  of  Contact  (SPOC)  in  the 
State  for  review.  Applicants  (other  than 
federally  recognized  Indian  tribes) 
should  contact  their  SPOCs  as  early  as 
possible  to  alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  State.  The 
due  date  for  State  process 
recommendations  is  60  days  after  the 
application  deadline  established  by  the 
Office  of  Minority  Health's  Grants 
Management  Officer.  The  Office  of 
Minority  Health  does  not  guarantee  that 
it  will  accommodate  or  explain  its 
responses  to  State  process 
recommendations  received  after  that 
date.  [See  "Intergovernmental  Review  of 
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Federal  Programs"  Executive  Order 
12372  and  45  CFR  part  100  for  a 
description  of  the  review  process  and 
requirements). 

Healthy  People  2010 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2010.  a  PHS-led  national  activity 
aimounced  in  January  2000  to  eliminate 
health  disparities  and  improve  years 
and  quality  of  life.  More  information  on 
the  Healthy  People  2010  objectives  may 
be  found  on  the  Healthy  People  2010 
web  site:  http://www.health.gov/ 
healthypeople.  Copies  of  the  Healthy 
People  2010:  Volumes  I  and  II  can  be 
purchased  by  calling  (202)  512-1800 
(cost  $70  for  printed  version  or  $19  for 
CDROM).  Another  reference  is  the 
Healthy  People  2000  Review— 1996-99. 

For  1  free  copy  of  Healthy  People 
2010,  contact  NCHS:  The  National 
Center  for  Health  Statistics.  Division  of 
Data  Services.  6525  Belcrest  Road. 
Hyattsville.  MD  20782-2003.  or 
telephone  (301)  458-4636;  ask  for  HHS 
Publication  No.  (PHS)  99-1256. 

This  document  may  also  be 
downloaded  from  the  NCHS  web  site: 
http://www.cdc.gov/nchs. 

Definitions 

For  purposes  of  this  grant 
announcement,  the  following 
definitions  &re  provided: 

AIDS  Service  Organization  (ASO):  A 
health  association,  support  agency,  or 
other  service  actively  involved  in  the 
prevention  and  treatment  of  AIDS.  (HIV/ 
AIDS  Treatment  Information  Service's 
Glossary  of  HIV/AIDS-Related  Terms, 
March  1997.) 

Community-Based  Organization:  A 
private  nonprofit  organization  that  is 
.  representative  of  communities  or 
significant  segments  of  communities, 
and  where  the  control  and  decision- 
making powers  are  located  at  the 
community  level. 

Community-Based  Minority-Serving 
Organization:  A  community-based 
organization  that  has  a  history  of  service 
to  racial/ethnic  minority  populations. 
(See  definition  of  Minority  Populations 
below.) 

Minority  Populations:  American 
Indian  or  Alaska  Native.  Asian,  Black  or 
African  American,  Hispanic  or  Latino, 
and  Native  Hawaiian  or  Other  Pacific 
Islander.  (Revision  to  the  Standards  for 
the  Classification  of  Federal  Data  on 
Race  and  Ethnicity,  Federal  Register, 
Vol.  62,  No.  210.  pg.  58782,  October  30, 
1997.) 

State  or  Territorial  Offices  of  Minority 
Health:  An  entity  established  by  an 
Executive  Order,  a  statute  or  a  state/ 


territorial  health  officer  to  improve  the 
health  of  racial  and  ethnic  populations. 

State  or  Territorial  Minority  Health 
Entity:  A  unit  or  contact  located  within 
a  state  or  territorial  department  of  health 
that  addresses  the  health  disparities 
experienced  by  minority  populations. 

Dated:  |une  20.  2002. 
Nathan  Stinaoii,  Jr., 
Deputy  Assistant  Secretary  for  Minority 
Health. 

(PR  Doc.  02-15985  Filed  6-24-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  NO.  S7F-01  S3] 

Dow  CtMmical  Co.;  Wtttidrmval  of  Food 
Addlliw  PoUtion 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FA?  7B3994),  filed  by  Dow  Chemical 
Co.  proposing  that  the  food  additive 
regiilations  be  amended  to  provide  for 
the  safe  use  of  hydrogen  peroxide 
solution  to  sterilize  vinylidene  chloride- 
vinyl  chloride  copolymers  in  contact 
with  food. 

FOR  niRTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-21S),  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  202- 
418-3081. 

SUPPLEMENTARY  MFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
June  4, 1987  (52  FR  21122),  FDA 
announced  that  a  food  additive  petition 
(FAP  7B3994)  had  been  filed  by  Dow 
Chemical  CO.,  Midland,  MI  48674.  The 
petition  proposed  to  amend  the  food 
additive  regulation  §  178.1005  Hydrogen 
peroxide  solution  (21  CFR  178.1005)  to 
provide  for  the  safe  use  of  hydrogen 
peroxide  solution  to  sterilize  vinylidene 
chloride-vinyl  chloride  copolymers  in 
contact  with  food.  Dow  Chemical  Co. 
has  now  withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated:  |une  12.  2002. 
GaorgB  H.  Pauli, 

Acting  Director,  Office  of  Food  Additive 

Safety,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  02-15954  Filed  6-24-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

AntlHnfactiva  Drugs  Advisory 
Commlttaa;  Notica  of  Masting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Ehiig  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Anti-Infective 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  10,  2002,  from  8:30  a.m.  to 
5  p.m.,  and  on  July  11,  2002,  from  8:30 
a.m.  to  4  p.m. 

Location:  Marriott  Washingtonian 
Center,  Grand  Ballroom,  9751 
Washingtonian  Blvd..  Gaithersburg.  MD. 

Contact  Person:  Tara  P.  Turner, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery.  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857.  301-827- 
7001.  e-mail:  TumerT@cder.fda.gov,  or 
FDA  Advisory  Committee  Information 
Line. 1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12530.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  July  10,  2002,  the 
committee  will  discuss  the  new  drug 
application  (NDA)  21-242.  artesunate 
rectal  capsules.  World  Health 
Organization,  proposed  for  emergency 
treatment  of  acute  malaria  in  patients 
who  cannot  take  oral  medication  and  for 
whom  parenteral  treatment  is  not 
available.  On  July  11,  2002,  the 
committee  will  discuss  clinical  trial 
design  for  studies  of  otitis  media.  Since 
the  publication  of  the  1998  "Draft 
Guidance  to  Industry  on  Acute  Otitis 
Media — ^Developing  Antimicrobial 
Drugs  for  Treatment"  (see  the  FDA 
Internet  Web  site  at  http://www.fda.gov/ 
cder/guidance/],  the  agency  has 
received  advice  frx)m  the  public  and  the 
Anti-Infective  Drugs  Advisory 
Committee  on  changes  to  clinical  trial 
design  (see  transcripts  from  November 
19, 1997;  July  29  to  31, 1998:  January 
30,  2001 :  and  November  7,  2001 ,  for 
various  antimicrobials  at  the  FDA 
Internet  Web  site  at  http://www.fda.gov/ 
ohrms/dockets/ac/acmenu-htm).  The 
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agency  has  compiled  these  comments 
into  a  plan  for  further  discussion  by  the 
committee. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  2,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  1:30  p.m.  on  July  10,  2002,  and 
between  approximately  1  p.m.  and  2 
p.m.  on  July  11,  2002.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  2,  2002,  and  submit 
a  brief  statement  of  the  general  nattue  of 
the  evidence  or  argiunents  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Tara  Turner 
at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  17,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
(FR  Doc.  02-15897  Filed  6-24-02;  8:45  am] 
BNJJNG  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advlaory  Commlttaas:  Filing  of  Annual 
Raports 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that,  as  required  by  the  Federal 
Advisory  Committee  Act,  the  agency  has 
filed  with  the  Library  of  Congress  the 
annual  reports  of  those  FDA  advisory 
committees  that  held  closed  meetings. 
ADDRESSES:  Copies  are  available  from 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 


5630  Fishers  Lane,  rm.  1061,  Rockville. 
MD  20852,  301-827-6860. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Aim  Sherman,  Advisory 
Conunittee  Oversight  and  Management 
Staff.  Food  and  Drug  Administration. 
5600  Fishers  Lane,  Rockville,  MD 
20857, 301-827-1220. 

SUPPLEMENTARY  INFORMATION:  Under 
section  13  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2)  and  21 
CFR  14.60(c),  FDA  has  filed  with  the 
Library  of  Congress  the  annual  reports 
for  the  following  FDA  advisory 
committees  that  held  closed  meetings 
during  the  period  October  1.  2000. 
through  September  30,  2001: 

Center  for  Biologies  Evaluation  and 
Research: 

Biological  Response  Modifiers 
Advisory  Committee; 

Blood  Products  Advisory  Committee; 
and 

Vaccines  and  Related  Biological 
Products  Advisory  Committee. 

Center  for  Drug  Evaluation  and 
Research: 

Anti-Infective  Drugs  Advisory 
Committee; 

Arthritis  Advisory  Committee; 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee; 

Dermatologic  and  Ophthalmic  Drugs 
Advisory  Committee;  and 

Oncologic  Drugs  Advisory  Committee. 

Center  for  Devices  and  Radiological 
Health: 
Medical  Devices  Advisory  Committee. 

National  Center  for  Toxicological 
Research: 

Science  Advisory  Board  to  the 
National  Center  for  Toxicological 
Research. 

Annual  reports  are  available  for 
public  inspection  between  9  a.nt  and  4 
p.m.,  Monday  through  Friday  at  the 
following  locations: 

(1)  The  Library  of  Congress,  Madison 
Bldg.,  Newspaper  and  Current 
Periodical  Reading  Room,  101 
Independence  Ave.  SE.,  rm.  133. 
Washington.  DC;  and  (2)  The  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061,  Rockville,  MD  20852. 

Dated:  lune  14.  2002. 
William  K.  Hul>bard, 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
[FR  Doc.  02-15899  Filed  6-24-02;  8:45  am] 
BILLINO  CODE  41S0-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 
[Docket  No.  02D-0266] 

Draft  "Guidanca  for  Industry: 
Pravantlva  Maaauras  to  Raduca  tlw 
Possible  Risk  of  Tranamlaalon  of 
Crautzfaldt-Jakob  Diaaaaa  (CJD)  and 
Variant  Crautzfaidt-Jalwb  DIssaas 
(vCJD)  l>y  Human  Calla,  TIssuss,  and 
Cellular  and  TIssua-Baaad  Products 
(HCT/Ps);"  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  draft  document  entitled 
"Guidimce  for  Industry:  Preventive 
Measures  to  Reduce  the  Possible  Risk  of 
Transmission  of  Creutzfeldt-Jakob 
Disease  (CJD)  and  Variant  Creutzfeldt- 
Jakob  Disease  (vCJD)  by  Human  Cells, 
Tissues,  and  QBllular  and  Tissue-Based 
Products  (HCT/Ps)"  dated  June  2002. 
The  draft  guidance  dociunent  provides 
information  that  would  assist 
manufacturers  of  human  cellular  and 
tissue-based  products  in  minimizing  the 
possible  risk  of  transmission  of  CJD/ 
vCJD  by  HCT/Ps  through  deferral  of 
donors  with  possible  exposure  to  the 
agents  of  CJD  and  vCJD.  Because  there 
is  no  readily  available  demographic 
information  about  the  HCT/P  donor 
population,  FDA  encourages 
establishments  to  submit  with  their 
comments  study  data  concerning  the 
effect  that  implementation  of  these 
recommendations  could  have  on  the 
HCT/P  supply. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  to 
ensure  their  adequate  consideration  in 
preparation  of  the  final  document  by 
December  23,  2002.  General  comments 
on  agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Office  of  Communication,  Training,  and 
.  Manufacturers  Assistance  (HFM-40). 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  document  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800.  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  See  the 
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SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance. 

Submit  written  comments  on  the 
document  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
www.  f da.  gov /dockets J ecomments, 
FOR  FURTHER  INFORMATION  CONTACT: 
Nathaniel  L.  Geary.  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration.  1401 
Rockville  Pike.  Rockville.  MD  20852- 
1448.  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  document  entitled  "Guidance  for 
Industry:  Preventive  Measures  to 
Reduce  the  Possible  Risk  of 
Transmission  of  Creutzfeldt-Jakob 
Disease  (CJD)  and  Variant  Creutzfeldt- 
Jakob  Disease  (vCJD)  by  Human  Cells. 
Tissues,  and  Cellular  and  Tissue-Based 
Products  (HCT/Ps)"  dated  June  2002. 
The  draft  guidance  document  provides 
information  that  would  help  human 
cellular  and  tissue-based  product 
manufactiuers  minimize  the  possible 
risk  of  transmission  of  CJD/vCID  by 
HCT/Ps  through  deferral  of  donors  with 
possible  exposure  to  the  agents  causing 
CJD  and  vCJD. 

The  draft  guidance  document 
represents  the  agency's  current  thinking 
on  this  topic.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statute,  regulations,  or 
both.  As  with  other  guidance 
dociunents.  FDA  does  not  intend  this 
document  to  be  all-inclusive  and 
cautions  that  not  all  information  may  be 
applicable  to  all  situations.  The 
document  is  intended  to  provide 
information  and  does  not  set  forth 
requirements. 

n.  ComnMnts 

This  draft  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (see  ADDRESSES)  written  or 
electronic  comments  regarding  this  draft 
guidance  document.  Submit  written  or 
electronic  comments  to  ensure  adequate 
consideration  in  preparation  of  the  final 
document  by  December  23.  2002.  Two 
copies  of  any  written  comments  are  to 
be  submitted,  except  individuals  may 
submit  one  copy.  Conunents  should  be 
identified  with  the  docket  number 


foimd  in  the  brackets  in  the  heading  of 
this  document.  A  copy  of  the  document 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  AccaM 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www.fda.gov/cber/guidelines.htm  or 
http://www.fda.gov/ohnns/dockets/ 
default.htm. 

Dated:  )une  13.  2002. 
Margarat  M.  Dotnl, 
Associate  Commissioner  for  Policy. 
|FR  Doc.  02-15898  Filed  6-24-^)2:  8:45  am) 
■NJJNO  COM  41W-Q1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminittralion 

[Dodwt  No.  02D-01991 

Adv«rtiMfn«nts  for  Hlgh-lntanslty 
M«rcury  Vapor  DIacharga  Lamp*; 
Ravocation  of  Complianca  Polfcy 
Ouida  7133.13;  Corractlon 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice:  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  May  21,  2002  (67  FR  35826). 
The  document  revokes  the  Compliance 
Policy  Guide  (CPG)  entitled  "Sec. 
391.100  Advertisement  Literature  for 
High-Intensity  Mercury  Vapor  Discharge 
Lamps  (CPG  7133.13)." 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  B.  Tucker.  Office  of  Policy, 
Planning,  and  Legislation  (HF-27),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-«27- 
7010. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
02-12623,  appearing  on  page  35826  in 
the  Federal  Register  of  Tuesday,  May 
21,  2002,  the  following  correction  is 
made: 

1.  On  page  35827,  in  the  first  coliunn, 
the  DATES  section  is  corrected  to  read 
"DATES:  This  revocation  is  effective  June 
20,  2002." 

.  Dated:  June  18.  2002. 

Deborah  D.  Ralston, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

IFR  Doc.  02-15955  Filed  6-24-02;  8:45  am] 

BHJJNQ  COM  41MHI1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  00O-1829] 

Intamatlonal  Cooparatlon  on 
Harmoniaation  of  Tachnlcal 
RaQulramanta  for  Ragialrallon  of 
Valarlnary  Medicinal  Producta  (VICH); 
Rnal  QuMartcaa  for  Induatry  on 
"EffacHvanaaa  of  Anthahnlnllca: 
iSpacmc  naconmiaiiuaiiuin  lor  raima 
(VICH  QL20).  and  "Effactlvanaaa  of 
Anttwhnlntics:  Spadfic 
Raoommandationa  for  Poultry-Gallua 
(VICH  GL21):  Availability 


AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  Is  announcing  the 
availability  of  two  final  guidances  for 
industry  (Nos.  113  and  114. 
respectively)  entitled  "Effectiveness  of 
Anthelmintics:  Specific 
Recommendations  for  Feline"  (VICH 
GL20),  and  "Effectiveness  of 
Anthelmintics:  Specific 
Recommendations  for  Poultry-Goiyus 
gallus"  (VICH  GL21).  These  related 
guidance  documents  have  been 
developed  by  the  International     - 
Cooperation  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Veterinary  Medicinal  Products 
(VICH).  They  are  intended  to 
standardize  and  simplify  methods  used 
in  the  evaluation  of  new  anthelmintics 
submitted  for  approval  to  the  European 
Union,  Japan,  and  the  United  States. 
DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  final  guidances  to 
the  Communications  Staff  (HFV-12). 
Center  for  Veterinary  Medicine,  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 

Submit  written  comments  on  the  final 
guidance  documents  to  the  Dockets 
Management  Branch  {HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061.  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  final 
guidance  documents. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Letonja,  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 
Administration,  7500  Standish  PI., 
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Rockville,  MD  20855.  301^27-7576.  e- 
mail:  tletonja@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  the 
international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically  based 
harmonized  technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  the  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  for 
several  years  to  develop  harmonized 
technical  recommendations  for  the 
approval  of  human  pharmaceutical  and 
biological  products  among  the  European 
Union,  Japan,  and  the  United  States. 
The  VICH  is  a  parallel  initiative  for 
veterinary  medicinal  products.  The 
VICH  is  concerned  with  developing 
harmonized  technical  recommendations 
for  the  approval  of  veterinary  medicinal 
products  in  the  European  Union,  Japan, 
and  the  United  States,  and  includes 
input  from  both  regulatory  and  industry 
representatives. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the  European  Commission; 
European  Medicines  Evaluation  Agency; 
European  Federation  of  Animal  Health, 
Committee  on  Veterinary  Medicinal 
Products;  the  U.S.  FDA;  the  U.S. 
Department  of  Agriculture;  the  Animal 
Health  Institute;  the  Japanese  Veterinary 
Pharmaceutical  Association;  the 
Japanese  Association  of  Veterinary 
Biologies;  and  the  Japanese  Ministry  of 
Agricultiue,  Forestry,  cmd  Fisheries. 

Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 
Government  of  Australia/New  Zealand 
and  one  representative  from  the 
industry  in  Australia/New  Zealand.  The 
VICH  Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  Confederation 
Mondiale  de  L'Industrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  also  participates  in  the 
VICH  Steering  Committee  meetings. 


n.  Final  Guidance  on  Efiiectiveness  of 
Anthelmintics 

In  the  Federal  Register  of  December 
18,  2000  (65  FR  79113).  FDA  published 
the  notice  of  availability  of  these  VICH 
draft  guidances,  giving  interested 
persons  imtil  January  17,  2001,  to 
submit  comments.  FDA  received  no 
comments.  The  final  guidance  was 
submitted  to  the  VICH  Steering 
Committee.  At  a  meeting  held  on  June 
28,  2001.  the  VICH  Steering  Committee 
endorsed  the  final  guidances  for 
industry,  VICH  GL20  and  VICH  GL21. 

These  final  guidances,  VICH  GL20 
and  VICH  GL21  should  be  read  in 
conjunction  with  the  "Effectiveness  of 
Anthelmintics:  General 
Recommendations  (EAGR)"  which  was 
published  in  the  Federal  Register  of 
April  6,  2001  (66  FR  18257).  The 
guidances  for  feline  and  poultry  are  pari 
of  the  EAGR.  and  the  aim  of  these  final 
guidances  is  to:  (1)  Be  more  specific  for 
certain  issues  not  discussed  in  the 
general  guidance.  (2)  highlight 
differences  with  the  EAGR  on 
effectiveness  data  recommendations, 
and  (3)  give  explanations  for  disparities 
with  the  EAGR. 

The  final  level  1  guidance  documents, 
developed  under  the  VICH  process,  are 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
These  documents  do  not  create  or  confer 
any  rights  for  or  on  any  person  and  will 
not  operate  to  bind  FDA  or  the  public. 
An  alternate  method  may  be  used  as 
long  as  it  satisfies  the  requirements  of 
applicable  statutes  and  regulations. 
Information  collected  is  covered  under 
0MB  control  number  0910-0032. 

m.  Comments 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  submit  written 
or  electronic  comments  with  new  data 
or  other  new  information  pertinent  to 
these  guidances.  FDA  will  periodically 
review  the  comments  in  the  docket  and, 
where  appropriate,  will  amend  the 
guidances.  The  agency  will  notify  the . 
public  of  any  such  amendments  through 
a  notice  in  the  Federal  Register. 

Interested  persons  may  submit  written 
or  electronic  comments  to  the  Dockets 
Management  Branch  (see  ADDRESSES) 
regarding  these  guidance  documents  at 
any  time.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  number  found  in  the  brackets  in 
the  heading  of  this  document.  The 
guidances  and  received  comments  are 
available  for  public  ex8unination  in  the 
Dockets  Management  Branch  between  9 


a.m.  and  4  p.m..  Monday  through 
Friday. 

V.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  dociunents  at  http:// 
www.fda.gov/cvm. 

Dated:  June  17.  2002. 
Margaret  M.  Dotzei, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-15896  Filed  6-24-02;  8:45  am) 

BILUNa  CODE  4100-01-8 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  Of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or  ' 

requests  must  be  received  by  July  25, 
2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700.  Arlington.  Virginia  22203: 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  piu-suant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-057065 

Applicant:  Perlegen  Sciences,  Inc., 
Mountain  View,  California 
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The  applicant  request  a  permit  to 
import  cell  lines  from  chimpanzees  (Pan 
troglodytes)  bom  both  in  the  wild  and 
captivity  from  Gabon  and  the 
Netherlands,  respectively,  for  the  , 
purpose  of  scientific  research. 

PRT-698170 

Applicant:  Field  Museum  of  Natural 

History,  Chicago,  IL 

The  applicant  request  a  renewal  of 
their  permit  to  export  and  re-import 
endangered  and  threatened  specimens 
already  accessioned  into  the  permittee's 
collection  for  scientific  research. 
Permittee  also  request  authorization  to 
salvage  dead  endangered  and  threatened 
specimens  foimd  in  the  field.  This 
notice  covers  activities  by  permittee  for 
a  period  of  five  years. 

PRT-0S83M 

Applicant:  Newton  G.  Beasley, 

Hampton,  GA 

The  applicant  requests  a  permit  to 
import  tne  sport-himted  trophy  of  one 
male  bontebok  [Damaliscus  pygaigus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
ror  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-0S7Sa8 

Applicant:  Fred  C.  Harteis,  Harrisbuig, 

PA 

The  applicant  requests  a  permit  to 
import  tne  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  oilled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-0S9829 

Applicant:  Zoological  Society  of  San 

Diego.  San  Diego,  CA 

The  applicant  requests  a  permit  to 
import  one  captive-bom  male  Cabot's 
tragopan  [Tragopan  caboti)  frttm  The 
Old  House  Bird  Gardens  Ltd.,  in 
Reading,  United  Kingdom,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species  through  captive 
propagation. 

PRT-0S41M  and  OMIM 

Applicant:  Philadelphia  Zoological 
Garden,  Philadelphia,  PA 
The  applicant  requests  a  permit  to 
import  (PRT-054186)  three  captive-bom 
male  cheetah  (Acinonyx  jubatus)  bom 
the  Cango  Wildlife  Ranch.  Oudtshoom, 
South  Africa  for  the  purpose  of 
enhancement  of  the  species  through 
captive  propagation  and  conservation 
education.  The  second  request  is  for  a 
permit  to  import  (PRT-054188) 
biological  samples  from  these  same 


three  specimens  for  the  purpose  of 
veterinary  screening  prior  to 
importation  of  the  living  specimens. 

Marine  Mammals  and  Endangered 
Species 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with 
endangered  marine  mammals.  The 
application  was  submitted  to  satisfy 
requirements  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.).  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531.  et  seq.),  and  the  regulations 
governing  marine  manmials  (50  CFR 
part  18)  and  endangered  species  (50 
CFR  Part  17).  Written  data,  comments, 
or  requests  for  copies  of  the  complete 
applications  or  requests  for  a  public 
hearing  on  these  applications  should  be 
submitted  to  the  Director  (address 
above).  Anyone  requesting  a  hearing 
should  give  specific  reasons  why  a 
hearing  would  be  appropriate.  "Hie 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

PRT-<IS1399 

Applicant:  Diedrich  Beusse.  University 
of  Florida.  Gainesville,  FL 

Permit  Type:  Take  for  scientific 
research. 

Name  and  Nund>er  of  Animals: 
Florida  manatee  (TYic/ieciius  manatus), 
50  ner  year. 

Summary  of  Activity  to  be 
Authorized:  llie  applicant  reouests  a 
permit  to  conduct  passive  hydrophone 
listening  to  sounds  made  by  manatees 
and  playback  vocalizations  using  a  boat 
at  idle  speed  in  the  Intracoastal 
Waterway  waters  of  Florida. 

Sou/re  of  Marine  Mammals:  Wild 
animaU  in  the  waters  of  Florida. 

Period  of  Activity:  Up  to  5  years,  if 
issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Regiater.  the 
Division  of  Management  Authority  is 
forwarding  copies  of  the  above 
applications  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  for  their  review. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammab  (50  CFR  part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 


Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

PRT-057467 

Applicant:  Robert  E.  Cogar,  West  Salem, 

OH 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  frt>m  the  Northem  Beaufort 
Seapolar  bear  population  in  Canada  for 
personal  use. 

PRT-0S7708 

Applicant:  Robert  Talley,  Norman.  OK 

The  applicant  requests  a  permit  to 
import  a  polar  bear  {Ursus  maritimus) 
sport  himted  bom  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  WildlifiB  Service 
has  information  collection  approval 
from  0MB  through  March  31.  2004. 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imfess  it  displays  a  current  valid  OMB 
control  numoOT. 

Dated:  May  31,  2002. 

Mooica  Farris, 

Senior  Parmit  Biologist.  Branch  of  Permits. 
Division  of  Management  Authority. 

[FR  Doc.  02-15916  Filed  6-24-02;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

FM)  and  WHdlita  ServiM 

NoUm  of  Rvcolpl  of  Application  for 


AOENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  application 
for  approval. 

summary:  The  public  is  invited  to 
comment  on  the  following  application 
for  approval  to  conduct  certain  activities 
vrith  birds  that  are  protected  in 
accordance  with  the  Wild  Bird 
Conservation  Act  of  1992.  This  notice  is 
provided  pursuant  to  Section  112(4)  of 
the  Wild  Bird  Conservation  Act  of  1992. 
50  CFR  15.26(c). 

DATES:  Written  data,  comments,  or 
requests  for  a  copy  of  this  complete 
application  must  be  received  by  July  25, 
2002. 


l:  Written  data,  comments,  or 
requests  for  a  copy  of  this  complete 
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application  should  be  sent  to  the 
Director,  U.S.  Fish  and  Wildlife  Service, 
Division  of  Management  Authority, 
4401  North  Fairfax  Drive.  Room  700, 
Arlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Gaski,  Chief,  Branch  of  CITES 
Operations,  Division  of  Management 
Authority,  at  703-358-2095. 
SUPPLEMENTARY  INFORMATION:  Applicant: 
Ms.  Marilena  Salmones  of  Piano,  Texas. 

The  applicant  wishes  to  establish  a 
cooperative  breeding  program  for  grey- 
headed lovebird  (Agapomis  canus), 
Fischer's  lovebird  (Agapomis  fischeri), 
Lilian's  lovebird  (Agapomis  lihanae), 
black-cheeked  lovebird  (Agapomis 
nigrigenis),  red-headed  lovebird 
(Agapomis  pullarious),  black-collared 
lovebird  (Agapomis  swindemianus), 
and  black-winged  lovebird  (Agapomis 
taranta).  The  applicant  wishes  to  be  an 
active  participant  in  this  program  along 
with  five  other  individuals.  The  North 
American  Parrot  Society  has  agreed  to 
assume  oversight  responsibility  of  this 
program  if  it  is  approved. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice. 

Dated:  May  28.  2002. 
Andrea  Gaski, 

Chief  Branch  of  CITES  Operations.  Division 
of  Management  Authority. 
(FR  Doc.  02-16025  Filed  6-24-02;  8:45  am) 
BILUNQ  CODE  4310-«fr-« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-610-O2-122&-AA] 

Call  for  Nominations  for  the  Bureau  of 
Land  Management's  Callfomia  Desert 
District  Advisory  Council 

summary:  The  Bureau  of  Land 
Management's  California  Desert  District 
is  soliciting  nominations  from  the 
public  for  five  members  of  its  District 
Advisory  Council  to  serve  the  2003- 
2005  three-year  term.  Council  members 
provide  advice  and  recommendations  to 
BLM  on  the  management  of  public  lands 
in  southern  California.  Public  notice 
begins  with  the  publication  date  of  this 
notice.  Nominations  will  be  accepted 
through  August  31.  2002.  The  three-year 
term  would  begin  January  1,  2003. 

The  five  positions  to  be  filled  include 
one  transportation/right-of-way 


representative,  one  renewable  resources 
representative,  and  three  public-at-large 
representatives,  one  of  which  will 
represent  Native  American  interests. 
Council  members  serve  three-year  terms 
and  may  be  nominated  for 
reappointment  to  serve  an  additional 
three-year  term. 

Additional  Information:  The 
California  Desert  District  Advisory 
Council  is  comprised  of  15  private 
individuals  who  represent  different 
interests  and  advise  BLM  officials  on 
policies  and  programs  concerning  the 
management  of  11  million  acres  of 
public  land  in  southern  California.  The 
Council  meets  in  formal  session  three  to 
four  times  each  year  in  various  locations 
throughout  the  California  Desert 
District.  Council  members  serve  without 
compensation  except  for  reimbursement 
of  travel  expenditures  incurred  in  the 
course  of  their  duties. 

Section  309  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA) 
directs  the  Secretary  of  the  Interior  to 
involve  the  public  in  planning  and 
issues  related  to  management  of  BLM 
administered  lands.  The  Secretary  also 
selects  council  nominees  consistent 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA),  which 
requires  nominees  appointed  to  the 
council  be  balanced  in  terms  of  points 
of  view  and  representative  of  the 
various  interests  concerned  with  the 
management  of  the  public  lands. 

The  Coimcil  also  is  balanced 
geographically,  and  BLM  will  try  to  find 
qualified  representatives  from  areas 
throughout  the  California  Desert 
District.  The  District  covers  portions  of 
eight  counties,  and  includes  11  million 
acres  of  public  land  in  the  California 
Desert  Conservation  Area  and  300,000 
acres  of  scattered  parcels  in  San  Diego, 
western  Riverside,  western  San 
Bernardino,  Orange,  and  Los  Angeles 
Counties  (known  as  the  South  Coast). 

Any  group  or  individual  may 
nominate  a  qualified  person,  based 
upon  their  education,  training,  and 
knowledge  of  BLM,  the  California 
Desert,  and  the  issues  involving  BLM- 
administered  public  lands  throughout 
southern  California.  Qualified 
individuals  also  may  nominate 
themselves. 

Nominations  must  include  the  name 
of  the  nominee;  work  and  home 
addresses  and  telephone  numbers;  a 
biographical  sketch  that  includes  the 
nominee's  work  and  public  service 
record;  any  applicable  outside  interests 
or  other  information  that  demonstrates 
the  nominees  qualifications  for  the 
position;  and  the  specific  category  of 
interest  in  which  the  nominee  is  best 
qualified  to  offer  advice  and  council. 


Nominees  may  contact  the  BLM 
California  Desert  District  External 
Affairs  staff  at  (909)  697-5217/5220  or 
write  to  the  address  below  and  request 
a  copy  of  the  nomination  form. 

All  nominations  must  be 
accompanied  by  letters  of  reference 
from  represented  interests, 
organizations,  or  elected  officials 
supporting  the  nomination.  Individuals 
nominating  themselves  must  provide  at 
least  one  letter  of  recommendation. 
Advisory  Coimcil  members  are 
appointed  by  the  Secretary  of  the 
Interior,  generally  in  late  January  or 
early  February. 

Nominations  should  be  sent  to  the 
District  Manager,  Bureau  of  Land 
Management,  California  Desert  District, 
6221  Box  Springs  Boulevard,  Riverside, 
California  92507. 

FOR  MORE  INFORMATION  CONTACT:  Doran 
Sanchez,  BLM  California  Desert  District 
External  Affairs,  at  (909)  697-5220. 

Dated:  June  6,  2002. 
Linda  Hansen, 
Acting  District  Manager. 
[PR  Doc.  02-15963  Filed  6-20-02;  2:01  pml 
BILUNQ  CODE  431d-«0-P 


DEPARTMENT  OF  INTERIOR 
Bureau  of  Land  Management 

(UT-060-1610-OU) 

Notice  of  Intent;  Environmental 
Assessment;  Grand  Resource  Arsa 
Management  Plan;  Moab,  UT 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Intent  to  prepare  an 

Environmental  Assessment  (EA)  and 

consider  amending  the  Grand  Resource 

Area  Resource  Management  Plan  (RMP); 

Moab,  Utah. 

summary:  Pursuant  to  the  Bureau  of 
Land  Management  (BLM)  Planning 
Regulations  (43  CFR  Part  1600)  this 
notice  advises  the  public  that  the  Utah 
Bureau  of  Land  Management  (BLM), 
Moab  Field  Office,  is  considering  a 
proposal  which  would  require 
amending  an  existing  planning 
document.  The  BLM  will  prepare  an 
Environmental  Assessment  (EA)  and 
consider  amending  the  1985  Grand 
Resource  Area  RMP  to  achieve 
consistency  in  management  of  several 
resources  for  the  Canyon  Rims 
Recreation  Area  (a  Special  Recreation 
Management  Area  encompassing 
100,273  acres  of  public  land  located 
within  San  Juan  County,  Utah). 
DATES:  The  comment  period  for  this 
proposed  plan  amendment  will 
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commence  with  publication  of  this 
notice.  For  30  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  the  BLM  will  accept  comments 
on  this  proposal.  There  will  also  be 
opportunity  for  public  comment  during 
the  planning  process. 
A0DNCSW8:  Comments  should  be  sent  to 
the  BLM  Moab  Field  Office.  82  East 
Dogwood,  Avenue,  Moab.  Utah  84532. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  Utah 
BLM  Moab  Field  Office  and  will  be 
subfect  to  disclosure  under  the  Freedom 
of  Information  Act  (FOIA).  They  may  be 
published  as  part  of  the  EA  and  other 
related  documents.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  and  disclosure  under  the  FOIA, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katie  Stevens,  at  the  above  address  or 
telephone  (435)  259-2100.  Existing 
planning  dociunents  and  information 
are  also  available  at  the  Moab  Field 
Office. 

8UPPI.CMENTARY  INFORMATION:  After 
interdisciplinary  review,  no  specific 
plaiming  criteria  were  determined 
necessary  for  this  proposed  plan 
amendment.  The  following  preliminary 
issues  have  been  identified  for  the 
proposed  plan  amendment;  they 
represent  the  BLM's  knowledge  to  date 
on  the  existing  issues  and  concerns  with 
current  management: 

1 .  Managing  the  Recreation  Area  to 
maintain  its  visual  quality  following 
objectives  established  for  visual 
resource  management  (VRM)  classes  in 
the  BLM  Visual  Resource  Management 
System.  BLM  has  inventoried  the  area 
and  found  it  to  contain  VRM  Classes  II 
and  in.  As  a  result  of  this  analysis  of 
visual  resources,  a  potential  impact 
could  be  that  oil  and  gas  leasing 
categories  may  change  to  ensure 
consistency.  Currently,  the  Recreation 
Area  contains  53.518  acres  in  Category 
1  (open  to  oil  and  gas  leasing  with 
standard  stipulations)  and  46.040  acres 
in  Category  2  (open  to  oil  and  gas 
leasing  with  special  stipulations). 

2.  C^  Highway  Vehicle  (OHV) 
designations  for  the  Canyon  Rims 
Recreation  Area.  The  1985  Grand  RMP 
divided  the  Recreation  Area  into  two 
OHV  designations.  The  western  portion 
of  the  area  (40.656  acres)  is  "limited  to 


existing  roads  and  trails,"  while  the 
eastern  portion  (58,306  acres)  is  in  the 
"open"  category.  As  a  result  of  this 
analysis  of  OHV  designations,  a 
potential  impact  is  that  OHV 
designations  could  change. 

Dated:  March  29,  2002. 
Robert  A.  Bennett. 
Acting  State  Director.  Utah. 
|FR  Doc.  02-16002  Filed  6-24-02:  8:45  am] 
sajjNO  cooi  4sie-«i-# 


DEPARTMENT  OF  THE  INTERIOR 

BuTMu  of  Land  ManagMiMnt 

[(WY-02O-132O-CL),  wYwisieaq 

Fedaral  Coal.  Envlronmantal  Impact 
uiawiMiii  ana  pwoca  or  awnHnj 

AQCNCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  and 
notice  of  scoping  for  a  lease  application 
received  &t>m  Triton  Coal  Company  for 
Federal  coal  in  the  decertified  Powder 
River  Federal  Coal  Production  Region, 
Wyoming. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  received  a 
competitive  coal  lease  application  bom 
Triton  Coal  Company.  LLC  (Triton)  on 
August  31,  2000,  for  a  maintenance  tract 
containing  approximately  135  million 
tons  of  Federal  coal  and  including 
approximately  933  acres  in  an  area 
adjacent  to  the  company's  Buckskin 
Mbie.  This  tract,  assigned  case  number 
WYW151634.  is  called  the  West  Hay 
Creek  tract.  On  November  5,  2001,  BLM 
received  a  request  bom  Triton  to  modify 
the  West  Hay  Creek  tract  to  include 
about  840  acres  and  130  million  tons  of 
Federal  coal.  The  Buckskin  Mine  and 
West  Hay  Creek  tract  are  located  in 
Campbell  County,  Wyoming.  The  tract 
was  applied  for  as  a  lease-by-application 
(LBA)  under  the  provisions  of  43  Code 
of  Federal  Regulations  (CFR)  3425.1. 
Triton  proposes  to  mine  the  tract  as  a 
maintenance  tract  for  the  Buckskin 
Mine.  At  the  2001  mining  rate  of  about 
19  million  tons  per  year,  mining  the 
coal  in  the  West  Hay  Creek  tract  would 
extend  the  life  of  the  Buckskin  Mine  by 
approximately  seven  years. 

The  Powder  River  Regional  Coal 
Team  (RCT)  reviewed  this  lease 
application  at  a  public  meeting  held  on 
October  25,  2000,  in  Cheyenne, 
Wyoming.  The  RCT  reconunended  that 
BLM  process  the  application.  In  order  to 
process  the  application,  BLM  must 
comply  with  the  requirements  of  the 
NationiBl  Environmental  Policy  Act 


(NEPA).  BLM  has  determined  that  the 
requirements  of  NEPA  would  be  best 
served  by  preparing  an  environmental 
impact  statement  (EIS)  for  this  lease 
application.  The  EIS  process  is 
beginning  with  this  Notice  of  Intent  and 
Notice  of  Scoping.  The  purpose  of  the 
public  scoping  period  and  public 
scoping  meeting  is  to  allow  interested 
parties  to  submit  comments  and/or 
relevant  information  that  BLM  should 
considOT  in  preparing  a  draft  EIS  and  in 
evaluating  the  Fair  Market  Value  (FMV) 
and  Maximum  Economic  Recovery 
(MER)  of  the  Federal  coal  included  in 
this  coal  lease  application. 

DATES:  The  scoping  period  for  this 
Federal  coal  lease  application  began  on 
June  1.  2002,  and  will  end  July  31,  2002. 
Scoping  comments  should  be  submitted 
by  July  31,  2002.  in  order  to  be  fully 
considered  in  the  draft  EIS.  A  public 
scoping  meeting  is  scheduled  for  June 
26.  2002.  at  7  p.m.,  at  the  Clarion 
Western  Plaza  Hotel,  2009  South 
Douglas  Highway.  Gillette.  Wyoming. 
If  you  have  concerns  or  issues  that 
you  believe  the  BLM  should  address  in 
processing  this  coal  lease  application, 
you  can  express  them  verbally  at  the 
scoping  meeting;  or  you  can  mail,  e-mail 
or  fax  written  comments  to  BLM  at  the 
addresses  given  below  by  July  31 .  2002. 

A0ORESSE8:  Please  address  questions, 
comments,  or  concerns  to  the  Casper 
Field  Office,  Bureau  of  Land 
Management,  Attn:  Patricia  Karbs,  2987 
Prospector  Drive,  Casper,  Wyoming 
82604,  fax  them  to  307-261-7587,  or 
send  e-mail  comments  to  casper — 
wymailOblm.gov.  attn:  Patricia  Karbs. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Karbs  or  Nancy  Doelger  at  the 
above  address,  or  telephone  307-261- 
7600. 

SUPPUEMENTARY  INFORMATION:  On  August 
31,  2000,  Triton  filed  a  coal  lease 
application  for  a  maintenance  tract 
containing  approximately  135  million 
tons  of  Federd  coal  and  including 
approximately  933  acres.  This  tract,  case 
number  WYW151634,  is  called  the  West 
Hay  Creek  tract.  On  November  5,  2001, 
BLM  received  a  request  from  Triton  to 
modify  the  West  Hay  Creek  tract  for  the 
following  lands  in  Campbell  County, 
Wyoming: 

T.  52  N.,  R.  72  W..  6th  P.M..  Wyoming 
Section  17:  LoU  5  (S«/4  S«/i),  6  (SViS'A),  7 

(S'/zS'/z),  8  (S'/iS'/i),  9-14; 
Section  18:  Lots  13  (E>^).  20  (EVz); 
Section  19:  Lots  5  (E'/i).  12  (E'^),  13  (E'/i). 

20  (E>/t); 
SecUon  25:  LoU  2  (W'/i.  W«/^E«/«i).  3-«.  7 

(W'/i.W'-^'/i),  10  (W>/ii,  W'/iE'-^),  11- 

14. 
Containing  838.0975  acres,  more  or  less. 
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The  tract  includes  an  estimated  130 
million  tons  of  coal  in  place.  As  part  of 
the  coal  leasing  process,  BLM  will 
evaluate  the  tract  configiuation,  and 
may  decide  to  add  or  subtract  Federal 
coal  to  avoid  b}rpassing  coal  or  to 
increase  estimated  fair  market  value. 

The  Buckskin  Mine,  which  is  adjacent 
to  the  lease  application  area,  has  an 
approved  mining  and  reclamation  plan 
from  the  Land  Quality  Division  of  the 
Wyoming  Department  of  Environmental 
Quality  (DEQ).  The  mine  has  an 
approved  air  quality  permit  from  the  Air 
Quality  Division  of  the  Wyoming  DEQ 
to  mine  up  to  27.5  million  tons  of  coal 
peryear. 

The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
will  be  a  cooperating  agency  in  the 
preparation  of  the  EIS.  If  the  West  Hay 
Creek  LBA  tract  is  leased  to  the 
applicant,  the  new  lease  must  be 
incorporated  into  the  existing  mining 
plans  for  the  adjacent  mine,  and  the 
Secretary  of  the  Interior  must  approve 
the  revised  mining  plan  before  the 
Federal  coal  in  the  tract  can  be  mined. 
OSM  is  the  Federal  agency  that  would 
be  responsible  for  recommending 
approval,  approval  with  conditions,  or 
disapproval  of  the  revised  mining  plan 
to  the  Secretary  if  the  tract  is  leased. 

A  major  issue  the  BLM  has  identified 
related  to  coal  leasing  in  the  Powder 
River  Basin  is  the  need  to  resolve 
conflicts  between  existing  and  proposed 
oil  and  gas  development,  including  coal 
bed  methane,  and  proposed  coal  mining 
on  the  West  Hay  Creek  LBA  tract.  Other 
issues  identified  include  the  potential 
impacts  to  big  game  herds  and  himting, 
the  potential  impacts  to  sage  grouse,  die 
size  of  the  tract  as  applied  for,  the  need 
for  considering  the  cumulative  impacts 
of  this  leasing  decision,  the  validity  and 
currency  of  the  resource  data  to  be  used 
in  analyzing  the  impacts,  the  impact  on 
existing  land  uses,  die  potential  impacts 
to  sensitive  and  endangered  species 
including  prairie  dogs  and  mountain 
plover,  and  the  potential  impacts  on  air 
and  water  quality.  If  you  have  specific 
concerns  about  these  issues,  or  have 
other  concerns  or  issues  that  BLM 
should  consider  in  processing  this 
application,  please  address  them  in 
vmting  to  the  above  address.  Written 
comments  should  be  received  by  Jidy 
31,  2002,  in  order  to  be  fully  considered 
in  the  draft  EIS. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
address  listed  above  during  regidar 
business  hours  (7:45  a.m.-4:30  p.m.), 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 


withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
imder  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
frx>m  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  April  17,  2002. 
Alan  Rabinoff. 

Deputy  State  Director,  Minerals  and  Lands. 
[FR  Doc.  02-15964  Filed  6-20-02;  2:01  pm) 
BHJJNO  COOe  4310-2a-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-030-02-5101-ER-F333] 

Notica  Of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Tracy  to  Silver  Lake  Power  Una 
Profact 

AGENCY:  Bureau  of  Land  Management, 

Carson  City  Field  Office,  Nevada. 

Interior. 

action:  Notice  of  Intent  (NOI)  to  prepare 

an  environmental  impact  statement 

(EIS)  for  the  Tracy  to  Silver  Lake  Power 

Line  Project  (Project). 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Carson  City  Field 
Office  intends  to  prepare  an  EIS,  in 
cooperation  with  Washoe  Coimty  and 
the  Reno-Sparks  Indian  Colony  to 
analyze  the  impacts  (direct,  indirect, 
and  cimiulative)  resulting  from  an 
electrical  power  line  and  two 
substations  proposed  by  Sierra  Pacific 
Power  Company.  The  proposed  Project 
includes  the  upgrade  and  extension  of 
an  electrical  120  KV  transmission  line, 
as  well  as  the  construction  of  two 
substations,  bom  the  existing  power 
plant  at  Tracy,  Nevada  to  the  Silver 
Lake  area  near  Stead  in  Washoe  Counfy, 
Nevada.  The  BLM  will  work  closely 
with  interested  parties  to  identify  the 
best  possible  alternatives  and 
management  decisions  that  will  take 
into  accoimt  local,  regional,  and 
national  needs  and  concerns.  This  NOI 
initiates  the  public  scoping  process  to 
identify  issues  and  concerns  to  be 
addressed  in  the  EIS. 
DATES:  The  scoping  comment  period 
will  commence  widi  the  publication  of 
this  notice.  Formal  scoping  will  end  30 
days  after  publication  of  this  notice. 
Comments  on  issues  and  concerns 


should  be  received  on  or  before  the  end 
of  the  scoping  period  at  the  address 
listed  below.  Public  meetings  will  be 
held  throughout  the  scoping  and 
preparation  of  the  EIS.  At  least  15  days 
public  notice  will  be  given  prior  to 
meetings  or  activities  where  the  public 
is  invited  to  attend.  Meetings  and 
comment  deadlines  will  be  annoimced 
through  the  local  and  regional  news 
media  and  the  BLM  Web  site 
(www.nv.W771.gov/carson).  In  addition  to 
the  ongoing  public  participation 
process,  formal  opportimities  will  be 
provided  through  comment  on  the  Draft 
EIS  (60-day  comment  period)  and  the 
Final  EIS  (30-day  comment  period). 
ADDRESSES:  Written  comments  should 
be  sent  via  U.S.  Mail  to:  BLM  Carson 
City  Field  Office.  Attn:  Sierra  EIS 
Project  Manager,  5665  Morgan  Mill 
Road,  Carson  City,  NV  89701.  to 
addition,  comments  may  be  sent  via  fax 
at  (775)  885-6147  or  electronic  mail  to 
d2padcer@ny.blin.gov.  Comments, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  above  address  during 
regular  business  hoiirs  (7:30  a.m.-5 

E.m.),  Monday  through  Friday,  except 
olidays,  and  may  be  published  as  part 
of  the  EIS.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
bom  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominenUy  at  the 
beginning  of  your  written  comment. 
However,  we  will  not  consider 
anonymous  comments.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  bom  organizations 
or  businesses,  and  bom  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION:  For  further 
information  and/or  to  have  your  name 
added  to  our  mailing  list,  contact  David 
Parker  (775)  885-6076  or  Terri  Knutson 
(775)  885-6156,  BLM  Carson  City  Field 
Office,  Carson  City,  Nevada. 
SUPPL£MENTARY  INFORMATION:  The  EIS 
will  address  issues  brought  forth 
through  scoping  and  will  be  evaluated 
by  an  interdisciplinary  team  of  BLM, 
Washoe  County,  and  Reno-Sparks 
Indian  Colony  specialists.  A  range  of 
alternatives  and  mitigating  measures 
will  be  considered  to  evaluate  and 
minimize  environmental  impacts  and  to 
assure  that  the  proposed  actions  do  not 
result  in  undue  or  unnecessary 
degradation  of  public  lands.  Federal, 
State,  and  local  agencies  and  other 
individuals  or  organizations  who  may 
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be  interested  in  or  affected  by  the  BLM 
decision  on  the  Tracy  to  Silver  Lake 
Power  Line  Project  are  urged  to 
participate  in  the  EIS  process.  It  is 
important  that  those  interested  in  the 
proposed  activities  participate  in  the 
scoping  and  commenting  processes  of 
the  EIS.  To  be  most  helphil,  comments 
should  be  as  specific  as  possible. 

Dated:  May  14.  2002. 
lohn  Siuglaub, 

Manager.  Carson  City  Field  Office. 
[FR  Doc.  02-16005  Filed  6-24-02:  8:45  am) 
I OOM  4ai»-NC-r 


DEPARTMEHT  OF  THE  INTERIOR 
BufMU  Of  Land  Management 

[CO-11fr-1060-OU] 

NOQce  Of  Niieiii  lo  ifepeiv  an 
Environmental  Aaaeeement  and  Plan 


AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  intent  to  Prepare  an 
Environmental  Assessment  (EA)  for  an 
Amendment  to  the  White  River 
Resource  Management  Plan  (RMP) 
Regarding  Management  of  Wild  Horses 
in  the  West  Douglas  Herd  Area. 

summary:  The  Bureau  of  Land 
Management  (BLM).  White  River  Field 
Office  proposes  to  prepare  an  EA  and 
consider  an  amendment  to  the  White 
River  RMP  regarding  management  of 
wild  horses  in  the  West  Douglas  Herd 
Area.  The  purpose  of  this  planning 
process  is  to  identify  the  most 
appropriate  strategy  for  management  of 
wild  horses  in  the  West  Douglas  Herd 
Area  of  the  White  River  Resource  Area, 
while  protecting  resource  values, 
providing  for  multiple  uses,  and 
improving  the  health  of  public  lands. 
The  planning  process  will  allow  BLM, 
with  integrated  public  involvement,  to 
develop  and  conduct  detailed  analysis 
of  a  full  range  of  alternatives  specifically 
focused  on  wild  horses  and  other 
resources  within  this  herd  area.  BLM 
has  determined  that  such  detail  and 
focus  may  not  have  been  sufficiently 
addressed  and  documented  in  the 
cunent  RMP,  which  has  a  resource-area- 
wide  scope.  BLM  will  hold  public 
meetings  in  Rangely  and  Grand 
Junction,  CO.  to  share  information  and 
identify  specific  concerns  and  issues 
pertaining  to  this  plan  amendment. 
DATES:  The  official  public  scoping 
period  for  this  planning  effort 
commences  with  the  publication  of  this 
notice.  The  public  is  invited  to  submit 
scoping  comments  to  the  address  listed 


below  until  August  26,  2002.  BLM  will 
publish  exact  dates,  times,  and  locations 
for  public  meetings  through  media 
announcements,  internet  postings,  and 
mailings  at  least  IS  days  in  advance  of 
the  meetings. 

ADOftESSES:  Send  scoping  comments  to 
the  White  River  Field  Office,  Bureau  of 
Land  Management,  73544  Hwy  64, 
Meeker,  CO  81641,  or  e-mail 
8COtt_pavey^o.bIm.gov. 

SUPPLEMENTARY  INFORMATION:  The  West 
Douglas  Herd  Area  is  located  in  Rio 
Blanco  County,  within  the  southwestern 
portion  of  the  White  River  Resource 
Area  in  Northwestern  Colorado.  It 
contains  123.390  acres  of  public,  and 
4,754  acres  of  private  land.  The  herd 
area  also  encompasses  Texas  and  Oil 
Spring  Mountains:  portions  of  Douglas, 
Missouri,  and  Texas  Creek  Watersheds; 
a  portion  of  the  Oil  Springs  Mountain 
Wilderness  Study  Area;  and  a  portion  of 
the  Canyon  Pintado  National  Historic 
District. 

BLM  invites  the  public  to  identify 
issues  that  they  feel  should  be 
addressed  during  the  planning  process. 
Thus  far,  BLM  has  identified  the 
following  preliminary  issues: 

Issue  1 :  Wild  Horse  Management. 
Have  all  reasonable  management 
options  been  considered  and  analyzed? 
[)o  management  alternatives  meet 
statutory  requirements? 

Issue  2:  Wilderness.  Can  wild  horse 
management  activities  and  wilderness 
values  within  Oil  Spring  Mountain 
Wilderness  Study  Area  co-exist? 

Issue  3:  Oil  and  Gas  Development. 
Will  there  be  additional  stipulations  for 
oil  and  gas  development?  Will  oil  and 
gas  development  cause  wild  horses  to 
disperse  into  areas  outside  of  the  herd 
area? 

Issue  4:  Forage  Allocation.  What 

Eroportions  of  available  forage  should 
a  allocated  to  livestock,  wild  horses, 
and  wildlife? 

Public  participation  will  be  an 
essential  component  of  this  planning 
process.  Anyone  wishing  to  be  placed 
on  the  BLM  mailing  list  for  this  action 
should  contact  the  person  listed  \te\ov/ 
or  mail  a  letter  containing  contact 
information  to  the  White  River  Field 
Office  (address  listed  earlier  in  this 
notice).  BLM  will  review  all  comments 
and  take  tiiem  into  consideration  when 
developing  the  Environmental 
Assessment  and  the  plan  amendment. 

FOR  FURTHER  MFORMATION  CONTACT: 
Scott  Pavey,  Planning  and 
Environmental  Coordinator,  White  River 
Field  Office  (970)  878-3831,  E-mail: 
5coM_pavey^o.byjn.gov. 


Dated:  March  25.  2001. 
Jamea  A.  Cagney, 

Associate  Field  Manager. 

Editorial  Note:  This  document  was 
received  in  the  Office  of  the  Federal  Register 
on  lune  20.  2002. 

[FR  Doc.  02-16010  Filed  6-24-02;  8:45  am) 
BMJJNO  coot  4310-J»-r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-«10-02-1220-^kA] 

Notice  Of  Public  Meeting  Of  the 
California  Deeert  District  Advieory 
Council 

SUMMARY:  Notice  is  hereby  given,  in 
accordance  with  Public  Laws  92-463 
and  94-579,  that  the  California  Desert 
District  Advisory  Council  to  the  Bureau 
of  Land  Management,  U.S.  Department 
of  the  Interior,  will  meet  in  formal 
session  on  Friday,  Jime  28.  2002.  fix>m 
8  a.m.  to  5  p.m.  and  Saturday.  June  29, 
from  8  a.m.  to  3  p.m.  The  meeting  will 
be  held  at  the  Barstow  Community 
College,  located  at  2700  Barstow  Road, 
Barstow,  California. 

Agenda  items  for  the  Coimcil  meeting 
will  include  the  following  topics: 
— ^Review  of  District  Advisory  Coimcil 

charter,  Coimcil  role  and  function 
— Election  of  Officers 
— Public  Comment  for  items  not  on  the 

agenda  (Friday  morning) 
— Overview  and  update  on  the  West 

Mojave  Plan 
— Status  report  on  ciurent  District 
Planning  efforts:  Northern  and  Eastern 
Colorado  Plan,  Northern  and  Eastern 
Mojave  Plan,  Draft  BLM  Coachella 
Valley  Plan  Amendment — 
Environmental  Impact  Statement, 
Draft  Western  Colorado  Plan,  Draft 
Imperial  Sand  Dimes  Recreation  Area 
Resoiut:e  Management  Plan 
— ^Plan  Implementation  strategies  and 

priorities 
—Coimcil  involvement  in  future 

Districtwide  projects 
— ^Public  comment  (Saturday  afternoon) 
— Select  future  Council  meeting  date(8), 
location(s),  and  agenda  topics 
All  Desert  District  Advisory  Council 
meetings  are  open  to  the  public.  Time 
for  public  comment  is  scheduled  at  the 
be^nning  of  the  meeting  for  topics  not 
on  the  agenda,  and  will  be  made 
available  by  the  Council  Chairman 
during  the  presentation  of  various 
agenda  items.  Time  for  public  comment 
is  also  scheduled  at  the  end  of  the 
meeting. 

Written  comments  may  be  filed  Iq 
advance  of  the  meeting  for  the 
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California  Desert  District  Advisory 
Council,  c/o  Bureau  of  Land 
Management.  Public  Affairs  Office,  6221 
Box  Springs  Boulevard,  Riverside, 
California  92507-0714.  Written 
comments  also  are  accepted  at  the  time 
of  the  meeting  and,  if  copies  are 
provided  to  the  recorder,  will  be 
incorporated  into  the  minutes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doran  Sanchez,  BLM  California  Desert 
District  Public  Affairs  Specialist,  (909) 
697-5220. 

Dated:  June  6.  2002. 
Linda  Hansen, 

Acting  District  Manager. 

(FR  Doc.  02-15965  Filed  6-20-02;  2:01  pm] 

BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l^nd  Management 

[OR1 1 0-5880-PB;  HAG02-O258] 

Conrection  to  Notice  of  Meetinga  for 
Medford  Dietrict  Reaource  Advieory 
Committee 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Correction  to  notice  of  meetings 
for  Medford  District  Resource  Advisory 
Committee. 

This  notice  was  previously  published 
in  the  Federal  Register:  Vol.  67,  No.  97/ 
page  35572,  Monday  May  20,  2002. 

summary:  The  Federal  Register  Notice 
has  an  incorrect  date  for  a  Medford 
District  Resource  Advisory  Committee 
field  trip.  The  correct  date  is  July  25, 
2002. 

The  Medford  District  Resource 
Advisory  Committee  will  meet  in 
Medford  to  tour  project  sites  and  to 
discuss  proposed  2003  projects  on  July 
11,  2002,  July  25.' August  8,  2002,  and 
August  22,  2002.  The  field  trips  on  July 
11,  2002  and  July  25,  2002  will  begin  at 
7  am.  The  meetings  on  August  8,  2002 
and  August  22,  2002  will  begin  at  10 
am.  A  public  comment  period  will  be 
held  from  2  pm  to  2:30  pm.  The  field 
trips  and  meetings  are  expected  to 
adjourn  at  4  pm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Gillespie,  Medford  District  Office 
(541-618-2424). 

Dated:  June  6.  2002. 
Aaron  Horton, 
Acting  District  Manager. 
[FR  Doc.  02-16001  Filed  6-24-02:  8:45  am) 
BIUMG  COOK  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l^nd  Management 
[OR-^)56-01-1120-JG;  H5AC  GP2-WSS\ 

Notice  Of  Seaaonal  Motor  Velilcie 
Cloeure  on  Selected  Public  i^ndc  Eaat 
of  Prineviile  Reservoir,  Crooic  County, 
OR 

AGENCY:  Bureau  of  Land  Management, 
Prineviile  District.  Deschutes  Resource 
Area,  Oregon,  Interior. 
ACTION:  A  proposed  seasonal  closure  to 
motorized  vehicle  use  on  certain  public 
lands  administered  by  the  Bureau  of 
Land  Management  (BLM),  Deschutes 
Resource  Area,  Prineviile  District, 
Oregon. 

SUMMARY:  The  BLM  is  proposing  the 
seasonal  closure  of  certain  public  lands 
east  of  Prineviile  Reservoir  in  Crook 
County  bom  December  1  to  May  1  to  the 
use  of  motorized  vehicles. 

The  purpose  of  this  seasonal  closure 
is  to  provide  safe  habitat  and  forage  for 
wildlife.  The  area  has  been  identified  as 
crucial  mule  deer  winter  range  by  the 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW),  who  estimates  the  wintering 
population  at  approximately  300-500 
deer.  The  resident  deer  population  is 
estimated  at  approximately  300  head. 
Present  habitat  conditions  for  wintering 
mule  deer  are  considered  fair  to  good. 
Elk  also  inhabit  the  area  in  fairly  large 
numbers.  Additionally,  poaching  of  big 
game  has  been  a  problem  within  the 
area  in  part  due  to  the  road  density  and 
limited  restrictions  on  vehicle  travel. 

Road  improvements  along  virith  the 
posting  of  signs  along  the  designated 
travel  route  and  the  public's  observance 
of  traveling  only  on  the  designated 
travel  route  will  reduce  soil  erosion, 
improve  water  quality,  improve  stream 
channel  and  riparian  vegetative 
conditions,  improve  wildlife  habitat, 
and  reduce  disturbance  to  wildlife 
within  the  Sand  Creek.  Sanford  Creek, 
and  Deer  Creek  subwatersheds  in 
accordance  with  the  Upper  Prineviile 
Reservoir  Activity  Plan  Environmental 
Assessment  (EA  No.  OR-056-2-010) 
and  the  Brothers/La  Pine  Resource 
Management  Plan  (1989).  The  soils  in 
the  area  are  known  to  be  steep,  shallow, 
and  well-drained  yielding  medium 
runoff  with  a  moderate  erosion  hazard. 
Current  use  of  motorized  vehicles 
within  the  area  causes  increased  erosion 
and  soil  loss  on  unst^le  roads  and 
vehicle  trails  within  the  subwatersheds. 
Compaction  of  soil  by  these  vehicles 
inhibits  growth  of  vegetation  and  also 
increases  nmoff.  Sand  Creek,  Sanford 
Creek,  and  Deer  Creek  flow  to  the 
northwest  through  the  subject  site 


thereby  transporting  a  large  quantity  of 
this  eroded  soil  to  Prineviile  Reservoir 
ultimately  reducing  the  effectiveness  of 
Prineviile  Reservoir. 
OATES:  This  closure  will  take  effect 
upon  the  published  date  of  this  notice 
or  December  1,  2001,  whichever  is  later. 
The  closure  is  effective  annually  from 
December  1  to  May  1. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Towne,  Deschutes  Resource  Area 
Field  Manager,  3050  NE  3rd  Street, 
Prineviile,  Oregon  97754,  telephone 
(541)  416-6700.  The  maps  and 
Environmental  Assessment  pertaining  to 
this  closure  can  be  viewed  on  the 
Internet  at:  www.or.blm.gov/PnneviUe/ 
planning/EAs/ea  00_095.pdf. 

Discussion  of  the  Rules:  A  gate  has 
been  installed  at  the  junction  of 
Doubtful  Dirt  Road  and  the  unnamed 
road  that  provides  access  to  the 
seasonally  closed  lands.  This  junction  is 
located  approximately  at  the  center  of 
Section  10,  Tovvrnship  17  South,  Range 

17  East.  A  public  information  kiosk 
displaying  a  detailed  map  of  the  affected 
area  has  also  been  installed  at  this 
junction.  Handout  maps  of  the  same  are 
also  available  at  the  kiosk.  In  addition, 
signs  have  been  placed  along  the 
designated  travel  route  within  the 
affected  area  to  aid  in  route  navigation 
during  the  open  season  The  designated 
travel  route  has  had  some  construction 
improvements  for  the  same  purpose. 

The  public  lands  affected  by  this 
closure  are  all  lands  administered  by  the 
BLM  in  Sections  25.  26.  34,  35.  and  36 
of  Township  16  South.  Range  17  East; 
Section  30  of  Township  16  South,  Rai^ 

18  East:  Sections  1,  2,  3, 10, 11, 12, 13, 
14,  and  15  of  Township  17  South,  Range 
17  East;  Sections  6,  7,  and  18  of 
Township  17  South,  Range  18  East 
Willamette  Meridian,  Oregon.  Doubtful 
Dirt  Road  will  remain  open 
continuously.  This  area  is  known  as 
Deer  Creek,  Sanford  Creek,  and  Sand 
Creek  Watersheds.  Closiu«  signs  will  be 
posted  at  all  road  entry  points.  Maps  of 
the  closure  area  may  be  obtained  irom 
the  Prineviile  District  Office  or  the 
public  information  kiosk  at  the  east  end 
of  Doubtful  Dirt  Road. 

Prohibited  Act:  Under  43  CFR  8364.1. 
the  Bureau  of  Land  Management  will 
enforce  the  following  rule  within  the 
Deer  Creek,  Sanford  Creek,  and  Sand 
Creek  closure  area: 

i.  Operation  of  motorized  vehicles  is 
prohibited  December  1  to  May  1  - 

ii.  Cutting  and/or  removal  of  firewood 
is  not  allowed. 

Exemptions:  Persons  who  are  exempt 
from  this  rule  include  any  Federal. 
State,  or  local  officer  or  employee  in  the 
scope  of  their  duties,  members  of  any 
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organized  rescue  or  fire-fighting  force  in 
pcvfonnance  of  an  official  duty,  and  any 
person  authorized  in  writing  by  the 
Bureau  of  Land  Management. 

Penalties:  The  authority  for  this 
closure  is  found  under  section  303(a)  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1733(a))  and  43  CFR  8360.0-7.  Any 
person  who  violates  this  closure  may  be 
tried  before  a  United  States  Magistrate 
and  fined  no  more  than  $1,000  or 
imprisoned  for  no  more  than  12  months, 
or  both.  Such  violations  may  also  be 
subject  to  the  enhanced  fines  provided 
for  by  18  U.S.C.  3571. 

Dated:  December  17,  2001. 
A.  Barron  Bail, 
District  Manager. 

Editorial  Note:  This  document  was 
received  in  the  Office  of  the  Federal  Register 
on  June  21.  2002. 

[FR  Doc.  02-16011  Filed  6-24-02;  8:45  am] 
COOC  4S10-39-P 


DCPARTMEMT  OF  THE  MTEmOir 
BuTMMi  Of  Land  ManaoMiMnt 

[WY-010-02-1430-CU;  WYW-1524M] 

Nolloe  of  Reolly  Action:  Dkvct  8wo  of 
PubNc  LandB,  Hot  SprinQS  Countyi 
Woilwid  FMdOfflcOi  WY 

AOCNCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 


:  The  following  public  lands  in 
Hot  Springs  County,  Wyoming  have 
been  examined  and  found  suitable  for 
direct  sale  under  Section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (90  Stat.  2750.  43  U.S.C. 
1713),  at  not  less  than  the  appraised  fair 
market  value.  This  land  will  not  be 
offered  for  sale  until  at  least  60  days 
after  the  date  of  this  notice. 

Sixth  Principal  Meridian 

T.  46  N..  R.  90  W. 
Section  13,  S>/iSWV4.SEV4. 

S'/iN'/^SWV4SEV4 
Containing  approximately  30  acres. 

The  land  described  is  hereby 
segregated  firom  appropriation  under  the 

f)ublic  land  laws,  including  the  mining 
aws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  publication 
of  this  notice  in  the  Federal  Register, 
whichever  occurs  first.  This  land  is 
being  offered  by  direct  sale  to  Ken 
Carswell,  who  is  the  owner  of  sawmill 
facilities  located  on  the  site,  authorized 
under  a  lease.  It  has  been  determined 
that  the  subject  parcel  contains  valuable 
oil  and  gas  deposits,  but  no  other 


minerals  of  value.  Therefore  those 
mineral  interests  without  value  may  be 
conveyed  simultaneously.  Acceptance 
of  the  direct  sale  offer  will  qualify  the 
purchaser  to  make  application  for 
conveyance  of  those  mineral  interests. 
The  patent,  when  issued,  will  contain 
certain  reservations  to  the  United  States 
and  will  be  subject  to  rights-of-way  and 
mineral  leases  of  record.  Detailed 
information  concerning  this  action  is 
available  for  review  at  the  Worland 
Field  Office,  Bureau  of  Land 
Management,  101  S.  23rd  St.  (P.O.  Box 
119),  Worland.  Wyoming  82401-0119. 

EFFECTIVE  DATES:  Written  or  e-mail 
comments  may  be  submitted  through 
August  9,  2002. 

FOR  FUfTTHER  MF0MIAT10N  CONTACT. 
Steve  TUl.  Woriand  Field  Office,  P.O. 
Box  119  [101  South  23rd  Street], 
Worland.  Wyoming  82401-0119.  (307) 
347-5100. 

SUPm^MCNTARY  MFORMATION:  For  a 
period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  persons  may  submit 
comments  regarding  the  proposed 
conveyance  of  the  lands  to  the  Worland 
Field  Manager,  at  P.O.  Box  119, 
Worland,  Wyoming  82401-0119  or  by  e- 
mail  to  woTland_wymail9blm.gov.  In 
the  absence  of  timely  objections,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of  the 
Interior.  Comments,  including  names 
and  street  addresses  of  respondents  will 
be  available  for  public  review  at  the 
Worland  Field  Office  during  regular 
business  hours  (7:45  a.m.  to  4:30  p.m.] 
Monday  through  Friday,  except 
holidays. 

Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  address  from  public 
review  or  fat)m  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  comments.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  bom.  organizations  or 
businesses,  and  from  int^viduals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  March  22.  2fp2. 
Darrell  Bametk,  ^ 
Worland  Field  Manager. 
|FR  Doc.  02-16006  Filed  6-24-02;  8:45  am] 
■LUNQ  0001  4aiO-»-* 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
PD-067-1420-BJ] 

Idaho:  niing  of  Plats  of  Survay 

agency:  Bureau  of  Land  M^agement. 

Interior. 

action:  Notice. 

summary:  The  plats  of  the  following 
described  lands  were  officially  filed  in 
the  Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m..  on  the  dates  specified: 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary  and  subdivisional  lines,  and 
the  subdivision  of  section  25,  the  survey 
of  a  portion  of  the  2000  meanders  of  the 
left  bank  of  the  North  Fork  of  the 
Payette  River  in  section  25,  and  the 
survey  of  certain  islands  (designated  as 
lots  13  and  15)  in  the  North  Fork  of  the 
Payette  River  in  section  25.  T.  14  N..  R. 
3  E.,  Boise  Meridian,  Idaho,  was 
accepted  July  6,  2001.  The  plat  was 
prepared  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  north 
boundary  and  subdivisional  lines,  and 
the  subdivision  of  section  2,  T.  6  S..  R. 
9  E..  Boise  Meridian.  Idaho,  was 
accepted  July  13,  2001.  The  plat  was 
prepared  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  of  T.  15  S.,  R.  23  E.. 
Boise  Meridian,  Idaho,  was  accepted 
July  17,  2001.  The  plat  was  prepared  to 
meet  certain  administrative  needs  of  the 
Biireau  of  Land  Management. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east  and 
north  boimdaries,  subdivisional  lines, 
and  of  the  1910  meanders  of  the  left 
bank  of  the  Boise  River,  and  the 
dependent  resurvey  of  the  subdivision 
of  section  4  and  of  former  lot  6  in 
section  4.  and  the  subdivision  of 
sections  3. 10. 11. 13. 14, 15,  23,  24.  25. 
the  further  subdivision  of  section  4.  and 
the  survey  of  the  2000  meanders  of  a 
portion  of  the  left  bank  of  the  Diversion 
Dam  Pool.  T.  2  N..  R.  3  E..  Boise 
Meridian.  Idaho,  and  the  plat 
representing  the  dependent  resurvey  of 
a  portion  of  the  subdivisional  lines,  and 
the  subdivision  of  section  19,  and  a 
metes-and-botmds  survey  in  section  19. 
T.  2  N..  R.  4  E..  Boise  Meridian.  Idaho, 
were  accepted  on  July  31,  2001.  The 
plats  were  prepared  to  meet  certain 
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administrative  needs  of  the  Bureau  of 
Land  Management. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary,  the  subdivisional  lines,  the 
subdivision  of  section  36,  and  the  1891 
adjusted  meanders  of  the  right  bank  of 
the  Clearwater  River,  and  the  additional 
subdivision  of  section  36,  and  the 
survey  of  lots  7,  8,  9  and  10  of  section 
36,  T.  34  N.,  R.  3  E.,  Bosie  Meridian, 
Idaho,  was  accepted  on  September  28, 
2001.  The  plat  was  prepared  to  meet 
certain  administrative  needs  of  the 
Northern  Idaho  Agency.  Bureau  of 
Indian  Affairs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Olsen,  Chief,  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  1387  South  Vinnell  Way, 
Boise,  Idaho,  83709-1657,  208-373- 
3980. 

Dated:  September  28.  2001. 
Harry  K.  Smith, 

Acting  Chief,  Cadastral  Surveyor  of  Idaho. 

Editorial  Note:  This  document  was 
received  in  the  Office  of  the  Federal  Register 
on  lune  20,  2002. 

(FR  Doc.  02-16003  Filed  6-24-02;  8:45  am] 

WLUNG  CODE  4310-aO-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[V^-957-9820-BJ-P] 

Rling  of  Plata  of  Survay;  Nebraaka 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Eighth 
Standard  Parallel  North,  through  Range 
53  West,  portions  of  the  west  and  norUi 
boundaries,  and  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  certain  sections,  T.  33  N.,  R.  53  W., 
Sixth  Principal  Meridian,  Nebraska, 
Group  No.  139,  was  accepted  May  31, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Lee,  (307)  775-6216,  Bureau  of  Land 
Management,  5353  Yellowstone  Road, 
Cheyenne,  Wyoming  82009. 

Dated:  May  31.  2002. 
John  P.  Lee, 

Chief  Cadastral  Surveyor  for  Wyoming. 
IFR  Doc.  02-16009  Filed  6-24-02;  8:45  am) 
BNXmO  CODC  4310-a2-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-057-00-142&-BJ:  GP02-0245] 

Filing  of  Plata  of  Survay:  Oregon/ 
Waahington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  21  S.,  R.  7  W..  accepted  April  19.  2002 
T.  31  S.,  R.  6  W..  accepted  April  19,  2002 
T.  10  S..  R.  1  E.,  accepted  April  19.  2002 
T.  30  S.,  R.  4  W.,  accepted  April  19.  2002 
T.  4  S.,  R.  4  E.,  accepted  May  3.  2002 
T.  26  S..  R.  10  W..  accepted  May  10.  2002 

Washington 

T.  28  N.,  15  W..  accepted  April  19,  2002 
T.  34N.,  R.  27  E..  accepted  May  3,  2002 
T.  35  N.,  R.  37  E.,  accepted  May  20,  2002 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plats(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  333  SW.  1st 
Avenue,  Portland,  Oregon  97204,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey,  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  (333  SW. 
1st  Avenue)  P.O.  Box  2965,  Portland, 
Oregon  97208. 


Dated:  May  24.  2002. 
Robert  0.  DeViney,  |r., 

Branch  of  Realty  and  Records  Services. 
(FR  Doc.  02-16012  Filed  6-24-02:  8:45  ami 

BILLINQCOOC  4310-33-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-957-00-1420-BJ:  GP02-0161] 

Filing  of  Plata  of  Survey:  Oregon^ 
Waahington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 
Oregon 

T.  24S..  R.  29E.,  accepted  April  5.  2002 
T.  35S.,  R.  IE.,  accepted  April  11,  2002 
T.  17S.,  R.  36E.,  accepted  April  11.  2002 

Washington 

T.  15  N.,  4  W.,  accepted  January  9,  2002 
T.  18  N.,  R.  20  E..  accepted  March  27.  2002 
T.  24  N.,  R.  13  W.,  accepted  March  27.  2002 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat{s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  333  SW.  1st 
Avenue,  Portland,  Oregon  97204,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  irom  the 
dbove  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  the  wish 
to  protest  prior  to  the  proposed  official 
filing  date  given  above.  A  statement  of 
reasons  for  a  protest  may  be  filed  with 
the  notice  of  protest  to  the  State 
Director,  or  the  statement  of  reasons 
must  be  filed  with  the  State  Director 
within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey,  and 
subdivision. 
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FOR  FURTHCfl  MFOMIATION  COHTACT: 
Bureau  of  Land  Management,  (333  SW. 
1st  Avenue)  P.O.  Box  2965,  Portland, 
Oregon  97208. 

Dated:  April  12.  2002. 
Robert  D.  DeViney,  )r.. 
Branch  of  Realty  and  Records  Services. 
IFR  Doc.  02-16013  Filed  6-24-02;  8:45  am] 

■NXMO  COM  43ie-49-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-a67-142»-«J-Pl 

Rling  of  Plata  of  Survay;  Wyoming 

AOfNCV:  Bureau  of  Land  Management, 

Interior. 

ACnow;  Notice. 

The  plat  representing  the  dependent 
restirvey  of  a  portion  of  the  Sixth 
Standard  Parallel  North,  through  Ranges 

87  and  88  West,  the  Eleventh  Guide 
Meridian  West,  through  Township  24 
North,  between  Ranges  88  and  89  West, 
portions  of  the  south  and  east 
boundaries,  and  subdivisional  lines,  T. 
24  N..  R.  88  W.,  Sixth  Principal 
Meridian,  Wyoming,  Group  No.  636. 
was  accepted  January  23.  2002. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Sixth 
Standard  Parallel  North,  through  Ranges 

88  and  89  West,  a  portion  of  the  west 
boundary  and  the  subdivisional  lines,  T. 
24  N.,  R.  89  W.,  Sixth  Principal 
Meridian,  Wyoming,  Group  No.  636, 
was  accepted  January  23,  2002. 

The  plat  representmg  the  dependent 
resurvey  of  a  portion  of  the  Twelfth 
Auxiliary  Guide  Meridian  West,  through 
Township  33  North,  between  Ranges 
100  and  101  West,  and  a  portion  of  the 
subdivisional  lines,  and  tne  subdivision 
of  certain  sections,  T.  33  N.,  R.  100  W., 
Sixth  Principal  Meridian,  Wyoming, 
Group  No.  660,  was  accepted  January 
23.  2002. 

The  plat  representing  the  corrective 
dependent  resurvey  of  Tract  37  and 
portions  of  Tracts  40  and  41,  and  the 
dependent  resurvey  of  ^portions  of  the 
west  boundary,  subdivisional  lines,  and 
the  subdivision  of  section  lines,  T.  51 
N.,  R.  97  W.,  Sixth  Principal  Meridian, 
Wyoming.  Group  No.  661,  was  accepted 
January  23,  2002. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  sections  7. 17  and  18,  T.  14  N.,  R.  84 
W..  Sixth  Principal  Meridian,  Wyoming, 
Group  No.  667.  was  accepted  January 
23.  2002. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 


subdivisional  lines  and  the  subdivision 
of  section  26,  T.  26  N.,  R.  84  W..  Sixth 
Principal  Meridian,  Wyoming,  Group 
No.  670,  was  accepted  January  23,  2002. 
The  plat  representing  the  subdivision 
of  section  11.  T.  2  N.,  R.  5  W.,  and  the 
survey  of  a  portion  of  the  Wind  River 
Roadless  and  Wild  Area  Boundary, 
through  Townships  2  and  3  North, 
Range  5  West,  and  Township  3  North, 
Range  6  West.  Wind  River  Meridian. 
Wyoming,  Group  677.  was  accepted 
January  23.  2002. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  John 
P.  Lee.  (307)  775-6216,  Bureau  of  Land 
Management,  5353  Yellowstone  Road, 
Qieyenne,  Wyoming  82009. 

Dated:  February  6.  2002.  • 
John  P.  lam^ 

Chief  Cadastral  Surveyor  for  Wyoming. 
(FR  Doc.  02-16007  Filed  6-24-02;  8:45  am] 
MUMO  COM  4t10-»# 


DEPARTMENT  OF  THE  INTERIOR 


Bureau  of  Land 
[WY-867-1420-BJ-P] 

nNng  Of  PMa  Of  Survay;  Wyoming 

AOCNCV:  Bureau  of  Land  Management, 

Interior. 

AcnOM;  Notice. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  west 
boundary  and  the  subdivisional  lines, 
and  tne  subdivision  of  section  7,  T.  44 
N..  R.  62  W..  Sixth  Principal  Meridian. 
Wyoming.  Group  No.  662.  was  accepted 
May  31.  2002. 

llie  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  12.  T.  44  N.,  R.  63  W.,  Sixth 
Principal  Meridian.  Wyoming.  Group 
No.  662.  was  accepted  May  31. 2002. 

The  plat  representing  the  dependent 
resurvey  of  the  west  boundary,  a  portion 
of  the  north  boundary,  and  the 
subdivisional  lines,  T.  54  N.,  R.  74  W., 
Sixth  Principal  Meridian,  Wyoming. 
Group  No.  675.  was  accepted  May  31.' 
2002. 

The  plat  representing  the  informative 
traverse  of  the  western  right  of  way  of 
Burlington  Northern  Railroad,  with  the 
division  of  certain  subdivisions  into  lots 
to  accommodate  a  proposed  land 
exchange  in  sections  22  and  27.  T.  42 
N.,  R.  71  W.,  Sixth  Principal  Meridian, 
Wyoming,  Group  No.  695,  was  accepted 
May  31,  2002. 

The  plat  representing  the  dependent 
resiuvey  of  a  portion  of  the  west 
boundary  and  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 


of  sections  18  and  20,  T.  17  N.,  R.  77 
W.,  Sixth  Principal  Meridian,  Wyoming, 
Group  No.  689.  was  accepted  May  31. 
2002. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  24.  T.  17  N.,  R.  78  W..  Sixth 
Principal  Meridian,  Wyoming,  Group 
No.  689,  was  accepted  May  31,  2002. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  14,  T.  28  N.,  R.  97  W.,  Sixth 
Principal  Meridian,  Wyoming,  Group 
No.  697.  was  accepted  May  31,  2002. 

The  plat  representing  the  dependent 
resurvey  of  the  north  .boundary  and  the 
subdivisional  lines,  T.  54  N.,  R.  75  W.. 
Sixth  Principal  Meridian.  Wyoming, 
Group  No.  679,  was  accepted  May  31, 
2002. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  Tract  45.  a 
{K>rtion  of  the  subdivisional  lines,  and 
the  subdivision  of  sections  11  and  14,  T. 
50  N..  R.  90  W.,  Sixth  Principal 
Meridian.  Wyoming.  Group  No.  698, 
was  accepted  May  31. 2002. 
FOR  FURTHER  WTORMATION  CONTACT:  John 
P.  Lee.  (307)  775-6216.  Bureau  of  Land 
Management.  5353  Yellowstone  Road, 
dieyenne.  Wyoming  82009. 

Dated:  May  31,  2002. 
lohaP.LM. 

Chief  Cadastral  Surveyor  for  Wyoming. 
(FR  Doc.  02-16008  Filed  6-24-02;  8:45  am] 
iauNO  COM  4aio-a-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Manaoamant 

[MT-OIO-IOeO-ET;  WYW 152420] 

NotIca  of  Propoaad  WNhdrawal  and 
Opportunity  for  Public  Mealing: 


agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

nummary:  The  Bureau  of  Land 
Management,  proposes  to  withdraw 
1,960.10  acres  of  public  land  to  protect 
wild  horse  and  wildlife  habitat,  and 
watershed,  recreation,  ctiltural,  and 
scenic  values  within  the  Pryor 
Mountain  Wild  Horse  Range.  This 
notice  closes  the  land  for  up  to  2  years 
from  location  and  entry  under  the 
general  land  laws,  including  the  mining 
laws,  subject  to  valid  existing  rights. 
DATES:  Comments  must  be  received  by 
September  23,  2002. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  State 
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Director,  Bureau  of  Land  Management, 
Montana  State  Office.  P.O.  Box  36800, 
Billings,  Montana  59107-6800. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Ward.  BLM  Montana  State  Office. 
406-896-5052  or  Janice  MaChipiness, 
BLM,  Billings  Field  Office.  P.O.  Box 
36800,  Billings,  Montana  59107-6800, 
406-896-5263. 

SUPPLEMENTARY  INFORMATION:  On 
September  17,  2001,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following-described  land 
from  settlement,  sale,  location  and  entry 
under  the  general  land  laws,  including 
location  and  entry  under  the  mining 
laws,  but  not  from  leasing  under  the 
mineral  leasing  laws: 

Sixth  Principle  Meridian,  Wyoming 

T.  58  N..  R..  95  W., 

Sec.  19,  lot  2  and  SE'aNE'A; 

Sec.  20.  NV2SV2.  SEV4SWV4,  and  SV2SEV4; 

Sec.  21,  Southwest  Diagonal  Half  SW'A; 

Sec.  23,  NEV4SWV4; 

Sec.  26.  SWV4NWV4  and  WV2SWV4; 

Sec.  27,  SV2: 

Sec.  28,  NWV4NEV4,  SV2NEV4,  and  S'/z; 

Sec.  29,  NEV4,  NEV4NWV4.  and  NEV4SEV4; 

Sec.  33,  NEV4  and  NEV4NWV4; 

Sec.  34,  NWV4. 

The  above-described  land  contains 
1,960.10  acres  in  Big  Horn  County,  Wyoming. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Montana  State  Director. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Montana  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above,  subject  to 
valid  existing  rights,  unless  the  proposal 
is  denied  or  canceled  or  the  withdrawal 
is  finalized  prior  to  that  date.  Non- 
surface  disturbing  activities  of  a 
temporary  nature  which  will  not 


significantly  impact  the  values  to  be 
protected  by  the  withdrawal  may  be 
allowed  with  the  approval  of  the 
authorized  officer  of  the  BLM  during  the 
segregative  period. 

Dated:  September  27.  2001. 
Howard  A.  Lemm, 

Acting  Deputy  State  Director.  Division  of 
Resources. 

Editorial  Note:  This  document  was 
received  in  the  Office  of  the  Federal  Register 
on  June  20,  2001. 

[FR  Doc.  02-16004  Filed  6-24-02;  8:45  am) 

BILUNG  CODE  4310-tS-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Glen  Canyon  Dam  Adaptive 
Management  Worit  Group  (AMWG). 
Notice  of  Meeting 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Adaptive  Management 
Program  (AMP)  was  implemented  as  a 
result  of  the  Record  of  Decision  on  the 
Operation  of  Glen  Canyon  Dam  Final 
Environmental  Impact  Statement  to 
comply  with  consultation  requirements 
of  the  Grand  Canyon  Protection  Act 
(Pub.  L.  102-575)  of  1992.  The  AMP 
provides  an  organization  and  process  to 
ensure  the  use  of  scientific  information 
in  decision  making  concerning  Glen 
Canyon  Dam  operations  and  protection 
of  the  affected  resources  consistent  with 
the  Grand  Canyon  Protection  Act.  The 
AMP  has  been  organized  and  includes 
a  federal  advisory  committee  (the 
AMWG),  a  technical  work  group  (the 
TWG),  a  monitoring  and  research  center, 
and  independent  review  panels.  The 
TWG  is  a  subcommittee  of  the  AMWG 
and  provides  technical  advice  and 
information  for  the  AMWG  to  act  upon. 
DATE  AND  LOCATION:  The  Glen  Canyon 
Dam  Adaptive  Management  Work 
Group  will  conduct  the  following  public 
meeting: 

Phoenix,  Arizona— fuly  17-18.  2002. 
The  meeting  will  begin  at  9:30  a.m.  and 
conclude  at  5  p.m.  on  the  first  day  and 
will  begin  at  8  a.m.  and  conclude  at  12 
noon  on  the  second  day.  The  meeting 
will  be  held  at  the  Bureau  of  Indian 
Affairs — Western  Regional  Office,  2 
Arizona  Center,  Conference  Rooms  A 
and  B  {12th  Floor),  400  North  5th  Street. 
Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  discuss  experimental  fiows, 
non-native  fish  control,  the  Strategic 
Plan,  Information  Needs,  FY  2004  AMP 


Budget,  public  outreach,  environmental 
compliance,  and  other  administrative 
and  resource  issues  pertaining  to  the 
AMP. 

DATE  AND  LOCATION:  The  Glen  Canyon 
Dam  Technical  Work  Group  will 
conduct  the  following  public  meeting: 

Phoenix,  Arizona — August  15-16, 
2002.  The  meeting  will  begin  at  9:30 
a.m.  and  conclude  at  5  p.m.  on  the  first 
day  and  will  begin  at  8  a.m.  and 
conclude  at  2  p.m.  on  the  second  day. 
The  meeting  will  be  held  at  the  Bureau 
of  Indian  Affairs — Western  Regional 
Office,  2  Arizona  Center,  Conference 
Rooms  A  and  B  (12th  Floor),  400  North 
5th  Street,  Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  discuss  the  management 
objectives  and  information  needs  as 
contained  in  the  Draft  Strategic  Plan, 
science  plan  for  experimental  flows  and 
temperature  control  device,  non-native 
fish  control,  2001  monitoring  results. 
Integrated  Water  Quality  Plan,  the  State 
of  Natural  and  Cultural  Resources  in  the 
Colorado  River  Ecosystem  (SCORE 
Report),  environmental  compliance,  and 
other  administrative  and  resource  issues 
pertaining  to  the  AMP. 

Agenda  items  may  be  revised  prior  to 
any  of  the  meetings.  Final  agendas  will 
be  posted  15  days  in  advance  of  each 
meeting  and  can  be  found  on  the  Bureau 
of  Reclamation  Web  site  under 
Environmental  Programs  at:  http:// 
www.uc.usbr.gov.  (providing  the 
Reclamation  Web  site  is  available).  If 
not,  they  may  request  a  faxed  copy  of 
the  proposed  agenda  by  calling  (801) 
524-3880.  Time  will  be  allowed  on  each 
agenda  for  any  individual  or 
organization  wishing  to  make  formal 
oral  comments  (limited  to  10  minutes) 
at  the  meetings. 

To  allow  full  consideration  of 
information  by  the  AMWG  or  TWG 
members,  written  notice  must  be 
provided  to  Randall  Peterson,  Bureau  of 
Reclamation,  Upper  Colorado  Regional 
Office,  125  South  State  Street.  Room 
6107.  Sah  Lake  City,  Utah  84138-1147; 
telephone  (801)  524-3758:  faxogram 
(801)  524-3858:  e-mail  at 
rpeterson@uc.us6r.gov  at  least  FIVE  (5) 
days  prior  to  the  meeting.  Any  wTitten 
comments  received  will  be  provided  to 
the  AMWG  and  TWG  members  at  their 
respective  meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Peterson,  telephone  (801)  524- 
3758;  faxogram  (801)  524-3858; 
rpeterson@uc.ushr.gov. 
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Dated:  June  6.  2002. 
Randall  V.  Poteraon, 

Manager,  Adaptive  Management  and 
Environmental  Resources  Division. 
IFR  Doc.  02-15936  Filed  6-24-02:  8:45  am) 
MUJNO  COM  43ie-«M-r 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  ReclanMrtlon 
end  Enforcement 

Notice  of  Proposed  Information 
Coliectlon  for  1029-0054. 102»-4)0e7 
and  1020-0063 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  and  request  for 
comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
.  Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  requests 
for  30  CFR  part  872,  Abandoned  mine 
reclamation  funds;  30  CFR  part  705  and 
the  Form  OSM-23,  Restriction  on 
financial  interests  of  State  employees; 
and  30  CFR  955  and  the  Form  OSM-74, 
Certi^cation  of  Blasters  in  Federal 
program  States  and  on  Indian  lands 
have  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  reauthorization.  The 
information  collection  packages  were 
previously  approved  and  assigned 
clearance  numbers  1029-0054  for  30 
CFR  part  872, 1029-0067  for  the  OSM- 
23  form,  and  1029-0083  for  the  OSM- 
74  form.  This  notice  describes  the 
nature  of  the  information  collection 
activities  and  the  expected  burdens  and 
costs. 

DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  July  25. 
2002.  in  order  to  be  assured  of 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  a  copy  of  the  information 
collection  requests,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease  at  (202)  206-2783,  or 
electronically  to  jtreieasdosmre.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office' 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
reauire  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  OSM  has 


submitted  requests  to  OMB  to  renew  its 
approval  for  the  collections  of 
information  for  30  CFR  part  872, 
Abandoned  mine  reclamation  funds;  30 
CFR  part  705  and  the  Form  OSM-23, 
Restriction  on  financial  interests  of  State 
employees;  and  30  CFR  part  955  and  the 
Form  OSM-74,  Certification  of  Blasters 
in  Federal  program  States  and  on  Indian 
lands.  OSM  is  requesting  a  3-year  term 
of  approval  for  these  information 
collection  activities. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  these  collections  of 
information  are  listed  in  30  CFR  872.10, 
which  is  1029-0054;  on  the  form  OSM- 
23  and  in  30  CFR  705.10,  which  is 
1029-0067;  and  on  the  form  OSM-74 
and  in  30  CFR  955.10,  which  is  1029- 
0083. 

As  required  under  5  CFR  1320.8(d). 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on  March 
28,  2002  (67  FR  14972).  No  comments 
were  received.  This  notice  provides  the 
public  with  an  additional  30  daysnn 
which  to  comment  on  the  following 
information  collection  activities: 

Title:  Abandoned  mine  reclamation 
funds,  30  CFR  part  872. 

OMB  Control  Number:  1029-0054. 

Summary:  30  CFR  part  872  establishes 
a  procedure  whereby  States  and  Indian 
tribes  submit  written  statements 
announcing  the  State/Tribe's  decision 
not  to  submit  reclamation  plans,  and 
therefore,  will  not  be  granted  AML 
funds. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  State  and 
Tribal  abandoned  mine  land 
reclamation  agencies. 

Total  Annual  Responses:  1. 

Total  Annual  Burden  Hours:  1. 

Title:  Restrictions  on  financial 

interests  of  State  employees,  30  CFR 
part  705. 

OMB  Control  Number:  1029-0067. 

Summary:  Respondents  supply 
information  on  employment  and 
financial  interests.  The  purpose  of  the 
collection  is  to  ensure  compliance  with 
section  571(g)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977, 
which  places  an  absolute  prohibition  on 
having  a  direct  or  indirect  financial 
interest  in  underground  or  surface  coal 
mining  operations. 

Bureau  Form  Number:  OSM-23. 

Frequency  of  Collection:  Entrance  on 
duty  and  anniially. 

Description  of  Respondents:  Any  State 
regulatory  authority  employee  or 


member  of  advisory  boards  or 
commissions  established  in  accordance 
with  State  law  or  regulation  to  represent 
multiple  interests  who  performs  any 
function  or  duty  under  the  Surface 
Mining  Control  and  Reclamation  Act. 

Total  Aimual  Responses:  2,909. 

Total  Annual  Burden  Hours:  974. 

Title:  Certification  of  blasters  in 
Federal  program  States  and  on  Indian 
lands— 30  CFR  part  955. 

OMB  Control  Number:  1029-0083. 

Sunmiary:  This  information  is  being 
collected  to  ensure  that  the  applicants 
for  blaster  certification  are  qualified. 
This  information,  with  blasting  tests, 
will  be  used  to  determine  the  eligibility 
of  the  applicant.  The  affected  public 
will  be  blasters  who  want  to  be 
certificated  by  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement  to 
conduct  blasting  on  Indian  lands  or  in 
Federal  primacy  States. 

Bureau  Form  Number:  OSM-74. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents: 
Individuals  intent  on  being  certified  as 
blasters  in  Federal  program  States  and 
on  Indian  lands. 

Total  Aimual  Responses:  33. 

Total  Aimual  Burden  Hours:  57. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information,  to  the  following  address. 
Please  refer  to  the  appropriate  OMB 
control  niunber  in  all  corresppndence, 
1029-0054  for  30  CFR  part  872, 1029- 
0067  for  the  OSM-23  form,  and  1029- 
0083  for  the  OSM-74  form. 

ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW.,  Washington.  DC 
20503,  and  to  John  A.  Trelease,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave.. 
NW.,  Room  210-SIB,  Washington.  DC. 
20240. 

Dated:  May  29.  2002. 
Ricliard  G.  Bryson. 

Chief.  Division  of  Regulatory  Support. 

(FR  Doc.  02-15946  Filed  6-24-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
artd  Enforcement 

Notice  of  Propoeed  Information 
Collection  for  1029-0043, 1029-0111 
and  1029-0112 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  renewed 
approval  for  the  collections  of 
information  for  30  CFR  part  761,  Areas 
designated  by  Act  of  Congress;  30  CFR 
pari  772,  Requirements  for  coal 
exploration;  and  30  CFR  part  800, 
Bonding  and  insurance  requirements  for 
surface  coal  mining  and  reclamation 
operations  imder  regulatory  programs. 
DATES:  Comments  on  the  proposed 
information  collection  activities  must  be 
received  by  August  26,  2002  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave,  NW,  Room  210- 
SIB,  Washington,  DC  20240.  Comments 
may  also  be  submitted  electronically  to 
jtreleas@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  208-2783  or 
via  e-mail  at  the  address  listed  above. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
coUection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)].  This  notice 
identifies  information  collections  that 
OMS  will  be  submitting  to  OMB  for 
approval.  These  collections  are 
contained  in  (1)  30  CFR  part  761,  Areas 
designated  by  Act  of  Congress;  (2)  30 
CFR  part  772,  Requirements  for  coal 
exploration;  and  (3)  30  CFR  part  800, 
Bonding  and  insurance  requirements  for 
siuface  coal  mining  and  reclamation 
operations  imder  regulatory  programs. 
OSM  will  request  a  3-year  term  of 
approval  for  each  information  collection 
activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 


for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4). 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

The  following  information  is  provided 
for  the  information  collection:  (1)  Title 
of  the  information  collection;  (2)  OMB 
control  number;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  Areas  designated  by  Act  of 
Congress,  30  CFR  part  761. 

OMB  Control  Number:  1029-0111. 

Summary:  OSM  and  State  regulatory 
authorities  use  the  information  collected 
under  30  CFR  part  761  to  ensure  that 
persons  planning  to  conduct  surface 
coal  mining  operations  on  the  lands 
protected  by  section  522(e)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  have  the  right 
to  do  so  under  one  of  the  exemptions  or 
waivers  provided  by  this  section  of  the 
Act. 

Bureau  Form  Number:  None. 

Frequency  of  Collection :  Once. 

Description  of  Respondents: 
Applicants  for  certain  sur&ce  coal  mine 
permits  and  State  regulatory  authorities. 

Total  Aimual  Responses:  262. 

Total  Annual  Burden  Hours:  1,864. 

Title:  Requirements  for  coal 
exploration,  30  CFR  part  772. 

OMB  Control  Number:  1029-0112. 

Summary:  OSM  and  State  regvdatory 
authorities  use  the  information  collected 
under  30  CFR  part  772  to  maintain 
knowledge  of  coal  exploration  activities, 
evaluate  the  need  for  an  exploration 
permit,  and  ensure  that  exploration 
activities  comply  with  the 
environmental  protection  and 
reclamation  requirements  of  30  CFR 
parts  772  and  815  and  section  512  of 
SMCRA  (30  U.S.C.  1262). 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  Persons 
planning  to  conduct  coal  exploration 
and  State  regulatory  authorities. 

Total  Annual  Responses:  905. 

Total  Annual  Burden  Hours:  8,510. 

Title:  Bond  and  insurance 
requirements  for  surfece  coal  mining 
and  reclamation  operations  under 
regulatory  programs,  30  CFR  part  800. 


OMB  Control  Number:  1029-0043. 

Summary:  The  regulations  at  30  CFR 
part  800  primarily  implement  §  509  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  which 
requires  that  persons  planning  to 
conduct  surface  coal  mining  operations 
first  post  a  performance  bond  to 
guarantee  fulfillment  of  all  reclamation 
obligations  imder  the  approved  permit. 
The  regulations  also  establish  bond 
release  requirements  and  procedures 
consistent  with  section  519  of  the  Act, 
liability  insurance  requirements 
pursuant  to  section  507(f)  of  the  Act, 
and  procedures  for  bond  forfeiture 
should  the  permittee  default  on 
reclamation  obligations. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  Occasion. 

Description  of  Respondents:  Surface 
coal  mining  and  reclamation  permittees 
and  State  regulatory  authorities. 

Total  Annual  Responses:  14,167. 

Total  Annual  Burden  Hours:  166,176 
hours. 

Dated:  May  28,  2002. 
Richard  G.  Br3rsoii, 

Chief,  Division  of  Regulatory  Support. 

[FR  Doc.  02-15947  Filed  6-24-02;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvMtlgatlon  No.  337-TA-452] 

Certain  Peraonai  Watarcraft  and 
Components  Thereof;  Notice  of  a 
Commiaaion  Dalermination  Not  To 
Review  an  InMal  Determination 
TermifMrting  ttie  Investigation  on  the 
Baals  of  a  Settlement  Agreement 

agency:  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  initial  determination 
("ID")  granting  a  joint  motion  to 
terminate  the  above-captioned 
investigation  on  the  basis  of  a  settlement 
agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  P.  Monaghan,  Esq.,  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington.  DC  20436,  telephone  202- 
205-3152.  Copies  of  all  nonconfidential 
docimients  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
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International  Trade  Commission.  500  E 
Street.  SW..  Washington.  DC  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.U8itc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public. 

SUPPLEMENTARY  MFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  unfair  acts  in  violation  of 
section  337  of  the  Tariff  Act  of  1930  in 
the  importation  and  sale  of  certain 
personal  watercraft  and  components 
thereof  on  March  9,  2001,  based  on  a 
complaint  filed  by  Yamaha  Hatsudoki 
Kabushiki  Kaisha,  dba  Yamaha  Motor 
Company,  Ltd.,  and  Sanshin  Kogyo 
Kabushi  Kaisha,  dba  Sanshin  Industries. 
Ltd.  (collectively,  "Yamaha")  of  Japan. 
66  FR  14937.  The  respondents  named  in 
the  notice  of  investigation  are 
Bombardier.  Inc.  of  Canada  and 
Bombardier  Motor  Corporation  of 
America  of  Wausau,  Wisconsin 
(collectively  "Bombardier").  Yamaha's 
complaint  alleged  that  Bombardier's 
products  infringed  claims  of  11  different 
patents  held  by  Yamaha. 

On  May  13,  2002.  Yamaha  and 
Bombardier  entered  into  a  settlement 
agreement,  and  on  May  24,  2002, 
Yamaha  and  Bombardier  filed  a  joint 
motion  to  terminate  the  investigation  on 
the  basis  of  that  settlement  agreement. 
The  Commission  investigative  attorney 
supported  the  joint  motion.  On  June  3. 
2002,  the  presiding  ALJ  issued  an  ID 
(Order  No.  105)  granting  the  motion  to 
terminate  the  investigation.  No  party 
petitioned  for  review  of  the  ID. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1337),  and  in 
§  210.42  of  the  Commission's  rules  of 
practice  and  procedure  (19  CFR  210.42). 

Issued:  |une  20.  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
(FR  Doc.  02-lSg68  Filed  &-24-02:  8:45  am) 


INTERNATIONAL  TRADE 
COMMISSION 

NoUoe  Of  Appokitnwnt  Of  Indlvfcluato 
To  Sorvo  M  Membora  of  Porformanco 
Reviow  Boards 

agency:  International  Trade 

Commission. 

action:  Appointment  of  individuals  to 

serve  as  members  of  Performance 

Review  Board. 

EFFECTIVE  DATE:  June  17,  2002. 
FOR  FURTHER  INFORHATION  CONTACT: 
David  W.  Bums,  Acting  Director  of 
Personnel,  U.S.  International  Trade 
Commission.  (202)  205-2651. 
8UPPI.EMENTARY  INFORMATION:  The 
Chairman  of  the  U.S.  International 
Trade  Commission  has  appointed  the 
following  individuals  to  serve  on  the 
Commission's  Performance  Review 
Board  (PRB): 
Chairman  of  PRB — Vice-Chairman 

Jennifer  A.  Hillman 
Member — Commissioner  Lynn  M.  Bragg 
Members-Commissioner  Marcia  E. 

MiUer 
Member — Commissioner  Stephen 

Koplan 
Members-Robert  A.  Rogowsky 
Member — Lyn  M.  Schlitt 
Member — Stephen  A.  McLaughlin 
Member — Eugene  A.  Rosengarden 
Member — Lynn  Featherstone 
Member — Vem  Simpson 
Member — Lynn  I.  Levine 
Member— Robert  B.  Koopman 
>    Notice  of  these  appointments  is  being 
published  in  the  Federal  Register 
pursuant  to  the  requirement  of  5  U.S.C. 
4314(c)(4). 

Hearing-impaired  individiials  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810. 

Issued:  )une  17.  2002. 

By  order  of  the  Chairman. 
Marilyn  R.  Abbott. 
Secretary. 

[FR  Doc.  02-15679  Filed  6-24-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Einploymant  and  TrahiinQ 
Adnlnlstisllon 
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ACTION:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden. 


conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA95)  (44  U.S.C.  3506(c)(2)(A)). 
This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  btirden  (time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  the 
collection  requirements  on  respondents 
can  be  properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  a  series  of  propose<j  new 
collections  of  data  from  state  workforce 
agencies  and  local  workforce  investment 
areas  on  issues  relating  to  the 
implementation  and  operation  of 
programs  authorized  by  the  Workforce 
Investment  Act. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addresses  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
August  26.  2002. 

ADDRESSES:  Kerri  Vitalo.  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor,  200  Constitution 
Ave..  NW.,  Room  N-5637.  Washington. 
DC  20210;  202-693-3912  (this  is  not  a 
toll-free  number);  kvitalo@doIeta.gov, 
Fax:  202-693-2766  (this  is  not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor's 
Employment  and  Training 
Administration  (ETA)  seeks  to  collect 
data  from  state  workforce  agencies  and 
local  workforce  investment  areas  on 
issues  relating  to  the  governance, 
administration,  funding,  service  design, 
and  delivery  structure  of  workforce 
programs  authorized  by  the  Workforce 
Investment  Act  (WIA).  Enacted  in  1998. 
WLA  represents  a  substantial  redesign  of 
the  workforce  development  system. 
With  the  goal  of  improving  the 
responsiveness  of  government  services 
and  enhancing  customer  choice,  this 
legislation  calls  for  the  establishment  of 
new  planning  bodies,  mandates  that 
over  a  dozen  separately  funded  federal 
programs  work  together  to  streamline 
workforce  services,  requires  new  service 
designs  and  delivery  systems,  and 
establishes  new  accountability 
requirements. 

m  light  of  its  needs  for  information  on 
WIA  operations  on  a  qwck-tumaround 
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basis,  ETA  is  seeking  clearance  for  a 
series  of  eight  (8)  to  twenty  (20)  separate 
surveys  to  be  administered  over  the  next 
three  years.  Each  survey  will  be 
relatively  short  (10-30  questions)  and, 
depending  on  the  natiu«  of  the  siuvey, 
may  be  administered  to  state  workforce 
agencies,  local  Workforce  Boards,  One- 
Stop  Centers,  Emplo)nment  Service 
offices,  or  other  local-area  WIA  partners. 
Each  survey  will  be  designed  on  an  ad 
hoc  basis  over  the  three-year  period,  and 
will  focus  on  emerging  topics  of 
pressing  policy  interest.  Each  survey 
will  either  cover  the  imiverse  of 
respondents  or  a  properly  drawn 
random  sample. 

Question  lists  would  be  developed 
through  short,  structured  brainstorming 
sessions  involving  key  policy  and 
program  staff  from  each  relevant 
national  and  regional  office  and  division 
in  ETA. 

Examples  of  broad  topic  areas 
include: 

•  Local  policies  and  practices 
promoting  a  "work-first"  approach  to 
workforce  development 

•  The  status  of  local  Management 
Information  System  developments 

•  The  scope  and  content  of  intensive 
services  and  training  services 

•  Procedures  used  to  orient  customers 
to  service  choices  and  access  points 

•  The  status  of  policies  and  practices 
relating  to  Eligible  Training  Providers 

•  Program  registration  practices 

•  Local  and  state  policies  on  Individual 
Training  Accounts,  including  dollar 
caps  and  time  limits  on  the  training 
that  will  be  funded 

•  The  background  and  experience  of, 
and  training  provided  for,  staff 
delivering  intensive  services 

•  The  extent  of  integration  of 
Employment  Services  operations  and 
other  partners  (Vocational 
Rehabilitation.  Temporary  Assistance 
to  Needy  Families,  etc.)  into  One-Stop 
Centers 

•  Local  Workforce  Investment  Board 
membership  and  training 

Quick  turnaround  sxuveys  are  needed 
for  a  number  of  reasons.  The  most 
pressing  concerns  the  need  to 
imderstand  key  operational  issues  in 
light  of  the  coming  reauthorization  of 
not  only  WIA.  but  also  of  the  Temporary 
Assistance  to  Needy  Families  (TANF) 
Block  Grant  and  multiple  programs 
which  are  mandatory  partners  of  the 
WIA  system  (such  as  vocational 
education,  adult  education,  higher 
education,  and  vocational 
rehabilitation).  Beyond  WIA/TANF 
reauthorization.  ETA  also  needs  to  keep 
abreast  of  the  challenges  and 
impediments  that  states  and  local  areas 


are  encountering  in  order  to  discharge 
its  obligation  to  issue  policy  guidance, 
provide  technical  assistance,  and 
accurate  information,  and  promote 
continuous  improvement.  These 
obligations  can  only  be  met  if  ETA  has 
timely  information  that  also  identifies 
the  scope  and  magnitude  of  various 
practices  or  problems.  This  need  is 
particularly  acute  given  that  the 
workforce  development  system  has  been 
evolving  rapidly  in  the  several  years 
since  WIA  was  enacted  and  new  issues 
and  concerns  are  constantly  surfacing. 

The  information  being  requested  by 
the  quick  tumaroimd  surveys  is  not 
otherwise  available.  Other  research  and 
evaluation  efforts,  including  case 
studies  or  long-range  studies,  either 
cover  only  a  limited  number  of  sites  or 
take  many  years  for  data  to  be  gathered 
and  analyzed.  Administrative 
information  and  data  are  too  limited: 
The  five-year  Workforce  Investment 
Plans,  developed  by  states  and  local 
areas,  are  too  general  in  nature  to  meet 
ETA's  specific  informational  needs  and 
may  be  updated  as  infrequently  as  only 
once  every  five  years;  existing  quarterly 
or  annual  reporting  requirements  of 
states  and  local  areas  provide  some 
information,  but  primarily  about  cost 
outlays  and  the  niunber  and 
characteristics  of  clients  served  and 
their  outcomes;  and  participant  outcome 
data  does  not  provide  information  on 
key  operational  practices  and  issues. 
Thus,  ETA  has  no  alternative 
mechanism  for  collecting  information 
that  both  identifies  the  scope  and 
magnitude  of  emerging  WIA 
implementation  issues  and  provides  the 
information  on  a  quick-tiunaround 
"real-time"  basis. 

ETA  will  make  every  effort  to 
coordinate  the  quick-turnaround 
surveys  with  other  ongoing  research  it  is 
conducting,  in  order  to  ease  the  burden 
on  local  and  state  respondents,  to  avoid 
duplication,  and  to  explore  fully  how 
interim  data  and  information  from  each 
study  can  be  used  to  inform  the  other 
studies.  Information  from  the  quick 
response  siuveys  will  provide  "just-in- 
time"  information  that  complements  but 
does  not  duplicate  other  ETA  reporting 
requirements  or  evaluations  studies. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
that:  (a)  Evaluate  whether  the  proposed 
collection  strategy  of  administering 
quick  tiuuaround  surveys  is  supportive 
of  key  performance  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility  to 
support  continuous  improvement  of  the 
workforce  investment  programs,  WIA 


policy  decisions  and  guidance,  and 
workforce  investment  strategies;  (b) 
evaluate  the  approach  and  accuracy  of 
the  agency's  estimate  of  the  bimlen  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used  to 
determine  the  upper  and  lower  boimds 
for  survey  burden  hours  and  the 
approach  used  to  estimate  annualized 
burden  hours  and  costs;  (c)  provide 
comments  and  input  on  possible  topic 
areas  to  be  considered  for  quick 
turnaround  surveys;  and  (d)  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

m.  Current  Actions 

DOL  is  seeking  Office  of  Management 
and  Budget  approval  for  immediate 
clearance  of  a  series  of  surveys  that 
would  authorize  the  surveys  to  proceed 
as  described  above.  The  surveys 
themselves  would  be  developed  on  an 
ad-hoc  basis  over  the  three-year  period, 
as  pressing  policy  issues  emerge.  The 
resulting  data  will  be  used  by  ETA  in 
carrying  out  its  functions  of  issuing 
policy  guidance,  identifying  needs  for 
technical  assistance  among  states  and 
local  areas,  providing  input  to  Congress 
on  legislative  revisions,  and  promoting 
continuous  program  improvement 

Type  of  Review:  New. 

Agency:  Employment  and  Training 
Administration. 

Agency  Number:  1205-ONEW. 

Title:  Quick-Turnaround  Surveys  on 
WIA  Implementation. 

Affected  Public:  State  and  local 
workforce  agencies. 

Total  Respondents:  Varies  by  survey, 
from  54  to  250  respondents  per  survey, 
for  up  to  20  surveys. 

Frequency:  Up  to  20  separate  surveys 
over  three  years.  Each  survey  will  be 
administered  only  once. 

Avemge  Time  per  Response:  Varies  by 
survey,  but  estimated  at  10  minutes  for 
the  shortest  surveys  (surveys  with  only 
10  questions,  asking  about 
straightforward  factual  information  or 
opinions)  and  up  to  90  minutes  for  the 
longest  surveys  (surveys  with  a 
maximum  of  30  questions). 

Estimated  Total  Burden  Hours:  3.768 
hours. 

Total  Burden  Cost  for  capital  and 
startup:  $0. 

Total  Burden  Cost  for  operation  and 
maintenance:  SO. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
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summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  |une  19.  2002. 
Gerard  F.  Fiala. 

Office  Administrator,  Office  of  Policy  and 
Research. 

[FR  Doc.  02-16017  Filed  &-24-02: 8:45  am] 
MLUNQ  COM  461»-W-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMIMSTRATION 

[Nollo»(02-«76)] 

NASA  Advleofy  Council.  Minority 

Coiwiiltlee!  MeeUnQ 

AOCNCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice  of  meeting. 

SUMMAIIY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announce  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC). 
Minority  Business  Resource  Advisory 
Committee. 

DATES:  Wednesday.  )idy  31.  2002, 9  a.m. 
to  4  p.m..  and  Thursday.  August  1, 
2002,  9  a.m.  to  12  Noon. 
ADDRESSES:  NASA  Headquarters.  300  E. 
Street,  SW.,  Room  9H40,  Washington. 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  C.  Thomas  m,  Code  K.  National 
Aeronautics  and  Space  Administration, 
(202)  35»-2088. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Review  of  Previous  Meeting 
— Office  of  Small  and  Disadvantaged 

Business  Utilization  Update  of 

Activities 
— NAC  Meeting  Report 
—Overview  of  Agency-wide  initiatives 
— Update  of  Sm&Q  Business  Program 
— ^Public  Comment 
— Panel  Discussion  and  Review 
— Committee  Panel  Reports 
— Status  of  Open  Committee 

Recommendations 
— New  Business 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  «trill  be  requested 
to  sign  a  visitor's  register. 


Dated:  |une  19.  2002. 
Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  02-15902  Filed  6-24-02;  8:45  am] 

MLUNQ  COM  7B10-01-# 


NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  No.  90-247] 

Entergy  Nudeer  Opersllons,  kiCf 
Notice  of  Consideration  of  iaeiMnoe  of 
AmendnMnt  to  FscUlty  Operating 
LIcenee,  Propoeed  No  SIgnlfleant 
Hezsrde  ConeMerellon  Delernilnetion, 
and  Opportunity  for  a  Heering 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
26  issued  to  Entergy  Nuclear 
Operations,  Inc.  for  operation  of  the 
Indian  Point  Nuclear  Generating  Unit 
No.  2  located  in  Westchester  County, 
New  Yori(. 

The  proposed  amendment  would 
revise  Technical  Specifications  (TSs) 
Section  4.13.A,  "Inspection 
Requirements,"  to  aUow  the  use  of  the 
optimum  eddy  current  probe  size  when 
performing  steam  generator  tube 
inspections.  The  proposed  amendment 
would  also  correct  several  grammatical 
errore. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
%vill  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Xct),  and  the  Commission's 
regulations. 

The  Commission  has  ipade  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  Title  10 
of  the  Code  of  Federd  Regulations  (10 
CFR),  Section  50.92,  this  means  that 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 

involve  a  significant  reduction  in  a 

margin  of  salaty.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant ' 
hazcutls  consideration,  which  is 
presented  below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 


probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated. 

The  integrity  of  the  steam  generator  tube 
portion  of  the  reactor  coolant  pressure 
boundary  will  continue  to  be  monitored,  as 
before,  therefore  the  probability  of  the  failure 
of  the  pressure  boundary  is  not  affected  by 
the  proposed  change.  Likewise,  the 
probability  of  the  extent  of  any  pressure 
boundary  rupture  will  not  be  affected  by  the 
proftosed  changes  since  the  depth  and  scope 
of  the  steam  generator  tube  surveillances  are 
not  reduced  by  the  proposed  changes.  The 
proposed  changes  facilitate  the  application  of 
more  advanced  diagnostic  techniques.  The 
changes  involve  updating  TS  Section 
4.13.A.3.f.  to  permit  more  flexibility  in  the 
eddy  current  inspection  probes  used  in  the 
steam  generator  tube  inspections  and  to 
reflect  current  technological  advances  in 
inspection  equipment,  while  still 
maintaining  the  minimum  610-mil  diameter 
probe  restriction.  These  changes  do  not  affect 
p>os8ible  initiating  events  for  previously 
evaluated  accidents  or  alter  the  conflgufation 
or  operation  of  the  facility.  The  Limiting 
Safety  System  Settings  and  Safety  Limits 
specified  in  the  current  Technical 
[Slpecifications  remain  unchanged. 
Therefore,  the  proposed  changes  would  not 
involve  a  significant  increase  in  the 
probability  or  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  is  to  allow 
improvements  to  the  inspection  techniques 
and  equipment  used  to  perform  the  steam 
generator  tube  inservice  inspections.  These 
inspections  are  only  performed  while  the 
reactor  is  in  the  cold  shutdown  condition 
and  the  steam  generators  are  not  capable  of 
afi^ecting  the  operation  of  any  system, 
structure  or  component  that  maintains  the 
protection  of  a  fission  product  barrier.  The 
proposed  changes  facilitate  the  application  of 
current  diagnostic  techniques.  The  safety 
analysis  of  the  facility  remains  complete  and 
accurate.  There  are  no  physical  changes  to 
the  focility  and  the  plant  conditions  for 
which  the  design  basis  accidents  have  been 
evaluated  are  still  valid.  The  operating 
procedures  and  emergency  procedures  are 
unaffected.  Consequently  no  new  failure 
modes  are  introduced  as  a  result  of  the 
proposed  change.  Therefore,  the  proposed 
change  does  not  create  a  new  accident 
initiator  or  precursor,  or  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  [a]  margin 
of  safety. 

The  integrity  of  the  steam  generator  portion 
of  the  reactor  coolant  pressure  boundary  is 
not  affected  by  the  proposed  changes  to 
focilitate  the  application  of  current  diagnostic 
techniques.  Since  the  elimination  of 
redundant  and  restrictive  controls  over  the 
techniques  and  equipment  used  to  inspect 
the  steam  generator  tubes  does  not  result  in 
changes  to  the  operation  of  the  facility  or  the 
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physical  design,  the  Updated  Final  Safety 
Analysis  Report  design  basis,  accident 
assumptions,  or  the  Technical  Specification 
Bases  are  not  affected.  Therefore,  the 
integrity  of  the  reactor  coolant  system 
pressure  boundary  is  not  affected  and 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  would  not  involve 
a  significant  reduction  in  [a]  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Regsiter  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 


By  July  25,  2002,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.71^,1 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/readmg- 
rm/doc-collections/cfr/.  If  there  are 
problems  in  accessing  the  document, 
contact  the  Public  Document  Room 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdt®nrc.gov. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 


<  The  most  recent  version  of  Title  10  of  the  code 
of  Federal  Regulations,  published  January  1,  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.741(d)  and  subparagraphs  (d)(1)  and  (2),  regarding 
petitions  to  intervene  and  contentions.  Those 
provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
follows:  "In  all  other  circumstances,  such  ruling 
body  or  officer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or  a  request 
for  hearing,  consider  the  following  {actors,  among 
other  things: 

(i)  The  nature  of  the  petitioner's  right  under  the 
Act  to  be  made  a  party  to  the  proceeding. 

(ii)  The  nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in  the 
proceeding. 

(iii)  The  possible  effect  of  any  order  that  may  be 
entered  in  the  proceeding  on  the  petitioner's 
interest. 

(2)  The  admissibility  of  a  contention,  refuse  to 
admit  a  contention  if: 

(i)  The  contention  and  supporting  material  fail  to 
satisfy  the  requirements  of  paragraph  (b)(2)  of  this 
section:  or 

(ii)  The  contention,  if  proven,  would  be  of  no 
consequence  in  the  proceeding  because  it  would 
not  entitle  petitioner  to  relief." 


should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  th.e 
petitioner's  right  under  the  Act  to  b'? 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
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determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  bearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville. 
Maryland,  by  the  above  diate.  Because  of 
the  continuing  disruptions  in  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  heaTingdocket9nrc.gov. 
A  copy  of  the  petition  for  leave  to 
intervene  and  request  for  hearing  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCentei9nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  Mr.  John  Fulton,  Assistant 
General  Counsel.  Entergy  Nuclear 
Operations,  Inc.,  440  Hamilton  Avenue, 
White  Plains,  NY  10601,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  v^th  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  13,  2002,  which 


is  available  for  public  inspection  at  the 
Commission's  PDR,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://wvtrw.nrc.gov/ 
reading-nn/ adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
dociunents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdi9nrc.gov. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville.  Maryland,  this  19th  day 
of  June  2002. 
Patrick  D.  Milano. 

Senior  Project  Manager,  Section  1,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  02-15987  Filed  6-24-02:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-282  and  50-«)q 

Nuclear  Management  ComfMny,  LLC; 
Nolica  of  ConaMerallon  ofiaauanoa  of 
Amendments  to  FacllKale  Operating 
Uoanaaa  and  Opportunity  for  a 


The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issiiance  of  amendments 
to  Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60,  issued  to  the  Nuclear 
Management  Company,  LLC  (the 
licensee),  for  operation  of  the  Prairie 
Island  Nuclear  Generating  Plant,  Units  1 
and  2,  located  in  Goodhue  County, 
Minnesota. 

The  proposed  amendments  would  be 
a  full  conversion  from  the  current 
Technical  Specifications  (CTS)  to  a  set 
of  Improved  Technical  Specifications 
(ITS)  based  on  NUREG-1431.  "Standard 
Technical  Specifications  (STS)  for 
Westinghouse  Plants."  Revision  1.  dated 
April  1995.  The  STS  have  been 
developed  by  the  Commission's  staff 
through  working  groups  composed  of 
both  NRC  staff  membere  and  industry 
representatives.  The  STS  have  been 
endorsed  by  the  NRC  staff  as  part  of  an 
industry-wide  initiative  to  standardize 
and  improve  the  Technical 
Specifications  (TSs)  for  nuclear  power 
plants.  As  part  of  the  proposed 
amendments,  the  licensee  has  applied 
the  criteria  contained  in  the 


Commission's  "Final  Policy  Statement 
on  Technical  Specification 
Improvements  for  Nuclear  Power 
Reactors  (Final  Policy  Statement)," 
published  in  the  Federal  Register  on 
July  22,  1993  (58  FR  39132),  to  the  CTS 
and,  using  NUREG-1431  as  a  basis, 
proposed  ITS  for  Prairie  Island,  Units  1 
and  2.  The  criteria  in  the  Final  Policy 
Statement  were  subsequently  added  to 
10  CFR  50.36,  "Technical 
Specifications,"  in  a  rule  change  that 
was  published  in  the  Federal  Register 
on  July  19, 1995  (60  ER  36953).  The  rule 
change  became  effective  on  August  18, 
1995. 

The  licensee  has  categorized  the 
proposed  changes  to  the  CTS  into  five 
general  groupings.  These  groupings  are 
characterized  as  administrative  changes, 
more  restrictive  changes,  less  restrictive 
changes,  less  restrictive  relocated 
details,  and  relocated  specifications. 

Administrative  changes  include  those 
changes  that  are  editorial  in  nature  or 
involve  the  reorganization  or 
reformatting  of  CTS  requirements 
without  affecting  technical  content  or 
operational  restrictions. 

More  restrictive  changes  include 
those  changes  that  result  in  added 
restrictions  or  reduced  flexibility.  The 
licensee,  in  electing  to  implement  the 
specifications  of  the  STS,  proposed  a 
number  of  requirements  more  restrictive 
than  those  in  the  CTS.  The  ITS 
requirements  in  this  category  include 
requirements  that  are  either  new,  more 
conservative  than  corresponding 
requirements  in  the  CTS,  or  have 
additional  restrictions  that  are  not  in  the 
CTS  but  are  In  the  STS. 

Less  restrictive  changes  include 
deletions  and  relaxations  to  portions  of 
the  CTS  in  order  to  conform  to  the 
guidance  of  NUREG-1431,  which  would 
result  in  reduced  restrictions  or  added 
flexibility.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit,  their  relaxation  or  removal'  from 
the  TSs  may  be  appropriate.  In  most 
cases,  relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  (1)  generic  NRC 
actions,  (2)  new  staff  positions  that  have 
evolved  from  technological 
advancements  and  operating 
experience,  or  (3)  resolution  of  the 
Owner's  Groups'  comments  on  STS. 

Less  restrictive  relocated  details 
include  those  changes  to  the  CTS  that 
eliminate  details  and  relocate  the  details 
to  licensee-controlled  documents. 
Typically,  this  involves  details  of 
system  designs,  system  descriptions 
including  design  limits,  descriptions  of 
system  or  plant  operation,  procedural 
details  for  meeting  TS  requirements  and 


Federal  Register /Vol.  67.  No.  122 /Tuesday,  June  25,  2002 /Notices 


42809 


relocated  reporting  requirements,  and 
redimdant  requirement  references. 

Relocated  specifications  include  those 
changes  to  the  CTS  that  relocate  certain 
requirements  which  do  not  meet  the  10 
CFR  50.36  selection  criteria.  These 
requirements  may  be  relocated  to  the 
Bases,  Updated  Safety  Analysis  Report, 
Core  Operating  Limits  Report  (COLR), 
Operational  Quality  Assurance  Plan, 
plant  procedures,  or  other  licensee- 
controlled  documents.  Relocating 
requirements  to  licensee-controlled 
documents  does  not  eliminate  the 
requirements,  but  rather,  places  the 
requirements  under  more  appropriate 
regulatory  controls  (i.e.,  10  CFR 
50.54(a)(3),  and  10  CFR  50.59)  to 
manage  their  implementation  and  future 
changes. 

In  addition  to  the  proposed  changes 
solely  involving  the  conversion,  there 
are  also  changes  proposed  that  are  (1) 
different  from  the  requirements  in  both 
the  CTS  and  the  STS  and  (2)  in  addition 
to  those  changes  that  are  needed  to  meet 
the  overall  purpose  of  the  conversion. 
These  changes  are  referred  to  as  beyond- 
scope  changes  and  include: 

1.  Extension  of  the  certain 
surveillance  interval  from  18  months  to 
24  months  to  support  the  proposed 
refueling  cycle  of  24  months; 

2.  Extension  of  the  allowed  outage 
time  for  the  emergency  core  cooling 
system  acciunulators  from  1  to  24  hours; 

3.  Missed  sxirveillance  consolidated 
line  item  improvement  to  extend  the 
delay  period  for  a  missed  surveillance 
requirement  from  the  current  limit  of  24 
hours  to"*  *   *  up  to  24  hours  or  up 

to  the  limit  of  the  specified  Frequency, 
whichever  is  greater;' 

4.  Revision  to  the  ventilation-  filter 
testing  program  to  incorporate  the 
guidance  provided  in  NRC  Generic 
Letter  99-02,  "Laboratory  Testing  of 
Nuclear-Grade  Activated  Charcoal," 
dated  June  3,  1999; 

5.  A  new  methodology  (to  be 
incorporated  by  reference  into  ITS 
Section  5.0)  that  describes  the  method 
by  which  the  shutdown  margin  limit 
during  physics  testing  is  established  for 
inclusion  within  the  COLR; 

6.  A  new  methodology  (to  be 
incorporated  by  reference  to  ITS  Section 
5.0)  that  describes  the  method  by  which 
a  factor,  Fq^  ,  (in  support  of  ITS  3.2.1, 
Heat  Flux  Channel  Factor)  is  to  be 
determined;  and 

7.  Plant-specific  instrument  setpoint 
methodology  in  support  of  new 
instrument  allowable  values  and  trip 
setpoints  in  the  ITS. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 


(the  Act),  and  the  Commission's 
regulations. 

By  July  25,  2002,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714,' 
which  is  available  at  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  or  electronically  on  the 
Internet  at  the  NRC  Web  site  http:// 
www.nrc.gov/reading-rm/doc- 
collections/cfr.  If  there  are  problems  in 
accessing  the  document,  contact  the 
PDR  Reference  staff  at  1-800-397-4209, 
301-415-4737,  or  by  e-mail  to 
pdr@nrc.gov.  U  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 


■  "The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  |anuar\'  1.  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.741(d)  and  subparagraphs  (d)(1)  and  (2),  regarding 
petitions  to  intervene  and  contentions.  Those 
provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
follows:  "In  all  other  circumstances,  such  ruling 
body  or  officer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or  a  request 
for  hearing,  consider  the  following  factors,  among 
other  things: 

(i)  The  nature  of  the  petitioner's  right  under  the 
Act  to  be  made  a  party  to  the  proceeding. 

(ii)  The  nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in  the 
proceeding. 

(iii)  The  possible  effect  of  any  order  that  may  be 
«Dtered  in  the  proceeding  on  the  petitioner's 
interest. 

(2)  The  admissibility  of  a  contention,  refuse  to 
admit  a  contention  if: 

(i)  The  contention  and  supporting  material  fail  to 
satisfy  the  requirements  of  paragraph  (b)(2)  of  this 
section:  or 

(ii)  The  contention,  if  proven,  would  be  of  no 
consequence  in  the  proceeding  because  it  would 
not  entitle  petitioner  to  relief." 


the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
must  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiue  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  must  also  identify 
the  specific  aspect(s)  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board 
up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
that  must  include  a  list  of  the 
contentions  that  the  petitioner  seeks  to 
have  litigated  in  the  hearing.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted.  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  each 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion  that 
support  the  contention  and  on  which 
the  petitioner  intends  to  rely  in  proving 
the  contention  at  the  hearing.  The 
petitioner  must  also  provide  references 
to  those  specific  sources  and  documents 
of  which  the  petitioner  is  aware  and  on 
which  the  petitioner  intends  to  rely  to 
establish  those  facts  or  expert  opinion. 
The  petitioner  must  provide  sufficient 
information  to  show  that  a  genuine 
dispute  exists  with  the  applicant  on  a 
material  issue  of  law  or  fact. 
Contentions  shall  be  limited  to  matters 
within  the  scope  of  the  amendment 
under  consideration.  The  contention 
must  be  one  that,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  that  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
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present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  and  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking*  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland,  by  the  above  date. 
Because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocketQnic.gpv.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  301-415-3725 
or  by  e-mail  to  OGCMailCentei^nrc.eov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  Mr.  Jay  Silberg,  Esquire, 
Shaw.  Pittman.  Potts,  and  Trowbridge, 
2300  N  Street,  NW.  Washington,  DC 
20037,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  datod  December  11.  2000, 
as  supplemented  by  letters  dated  March 
6,  Jime  5,  July  3,  August  13,  August  29. 
October  15,  November  12.  and 
December  12.  2001,  and  January  25. 
January  31,  February  14,  February  15. 
February  16.  March  6.  April  11.  May  10. 
May  30,  and  June  7,  2002.  which  is 


available  for  public  inspection  at  the 
Commission's  PDR,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adam8.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encoimter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209,  301-415-4737,  or  by  e-mail 
to  pdj^nrc.gov. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  June.  2002. 

For  the  Nuclear  Regulatory  Commission. 
TaeKlm. 

Senior  Project  Manager,  Section  I,  Project 
Directorate  lU,  Division  of  Licensing  Project 
h4anagement.  Office  of  Nuclear  Reactor 
Regulation. 

(PR  Doc.  02-15988  Filed  &-24-02;  8:45  am) 
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NUCLEAR  REGULATORY 
C0MIM88I0N 

[Dodnl  No.  S0-38S1 

South  CwoNna  Etoelrte  ft  Qm 
CompMiy.  South  Carolina  PubHe 
Sarvloa  Aulhorlly;  Notioa  of 
ConsldaraMon  of  laauanca  o* 
Amandmant  To  FadNty  OparaUng 
Llcanaa»  Propoaad  No  SlgnNleant 


and  Opportunity  for  a  Haaring 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
12  issued  to  South  Carolina  Electric  ft 
Gas  Company  (the  licensee)  for 
operation  of  the  Virgil  C.  Summer 
Nuclear  Station.  Unit  No.  1  (VCSNS). 
located  in  Fairfield  County.  South 
Carolina. 

The  proposed  amendment  would 
increase  the  pool  capacity  by  replacing 
all  11  existing  rack  modiUes  widi  12 
new  hi(^  density  storage  racks. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
[ihe  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  Title  10 


of  the  Code  of  Federal  Regulations  (10 
CFR).  Section  50.92,  this  means  that 
operation  of  the  fecility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 

involve  a  significant  reduction  in  a 

margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

South  Carolina  Electric  ft  Gas  Company 
(SCE&G)  has  evaluated  the  proposed  changes 
to  the  VCSNS  TS  [Technical  Specifications] 
described  above  against  the  Significant 
Hazards  Criteria  of  10  CFR  50.92  and  has 
determined  that  the  changes  do  not  involve 
any  significant  hazard.  The  following  is 
provided  in  support  of  this  conclusion. 

1.  Does  the  cnaiwe  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

In  the  analysis  of  the  safety  issues 
concerning  the  expanded  pool  storage 
capacity,  the  following  previously  postulated 
accident  scenarios  have  been  considered: 

a.  A  spent  fuel  assembly  drop  in  the  Spent 
Fuel  Pool 

b.  Loss  of  Spent  Fuel  Pool  cooling  flow 

c.  A  seismic  event 

d.  Misloaded  fuel  assembly 

The  probability  that  any  of  the  accidents  in 
the  above  list  can  occur  is  not  significantly 
increased  by  the  modification  itself.  The 
probabilities  of  a  seismic  event  or  loss  of 
Spent  Fuel  Pool  cooling  flow  are  not 
influenced  by  the  proposed  changes.  The 
probabilities  of  accidental  fuel  assembly 
drops  or  misloadings  are  primarily 
influenced  by  the  methods  used  to  lift  and 
move  these  loads.  The  method  of  handling 
loads  during  normal  plant  operations  is  not 
significantly  changed,  since  the  same 
equipment  (i.e..  Spent  Fuel  Bridge  Crane) 
and  procedures  will  be  used.  Since  the 
methods  used  to  move  loads  during  normal 
operations  remain  nearly  the  same  as  those  > 
used  previously,  there  is  no  significant 
increase  in  the  probability  of  an  accident. 

During  rack  removal  and  installation,  all 
work  in  the  pool  area  will  be  controlled  and 
performed  in  strict  accordance  with  specific 
written  procedures.  Any  movement  of  fuel 
assemblies  required  to  be  performed  to 
support  the  modification  (e.g.,  removal  and 
installation  of  racks)  will  be  performed  in  the 
same  manner  as  during  normal  fuel  handling 
operations.  Shipping  cask  movements  will 
not  be  performed  during  the  modification 
period. 

Accordingly,  the  proposed  modification 
does  not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  consequences  of  the  previously 
postulated  scenarios  for  an  accidental  drop  of 
a  hiel  assembly  in  the  Spent  Fuel  Po6l  have 
been  re-evaluated  for  the  proposed  change. 
The  results  show  that  the  postulated  accident 
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of  a  fiiel  assembly  striking  the  top  of  the 
storage  racks  will  not  distort  the  racks 
sufficiently  to  impair  their  functionality.  The 
minimum  subcriticality  margin,  Kefr  less  than 
or  equal  to  0.95,  will  be  maintained.  The 
structural  damage  to  the  Fuel  Handling 
Building,  pool  liner,  and  fuel  assembly 
resulting  from  a  fuel  assembly  drop  striking 
the  pool  floor  or  another  assembly  located 
within  the  racks  is  primarily  dependent  on 
the  mass  of  the  failing  object  and  the  drop 
height.  Since  these  two  parameters  are  not 
changed  by  the  proposed  modification,  the 
postulated  structural  damage  to  these  items 
remains  unchanged.  The  radiological  dose  at 
the  exclusion  area  boundary  will  increase 
due  to  the  changes  in  in-core  hold  time  and 
bumup.  The  previously  calculated  doses  to 
thyroid  and  whole  body  were  10.6  and  0.52 
rem,  respectively.  The  new  Exclusion  Area 
Boundary  (EAB)  thyroid  and  whole  body 
doses  based  on  the  proposed  change  will  be 
12.97  and  0.678  rem,  respectively.  These 
dose  levels  will  remain  "well  within"  the 
levels  required  by  10  CFR  100,  paragraph  11, 
as  defined  in  Section  15.7.4.11.1  of  the 
Standard  Review  Plan.  Therefore,  the 
increase  in  dose  is  not  considered  a 
significant  increase  in  consequence. 

The  consequences  of  the  previously 
postulated  scenarios  for  an  accidental  drop  of 
a  fuel  assembly  in  the  Reactor  Building  have 
also  been  re-evaluated  for  the  proposed 
change  to  assess  the  affect  of  higher  bumup 
and  shorter  cooling  time.  The  proposed  re- 
racking  does  not  affect  the  fuel  assembly 
mass  or  drop  height  parameters.  Therefore, 
the  previously  determined  fuel  damage  and 
resulting  criticality  assessments  remain 
unchanged.  However,  the  radiological  dose  at 
the  exclusion  area  boundary  will  increase 
due  to  the  changes  in  in-core  hold  time  and 
bumup.  The  previously  calculated  doses  to 
thyroid  were  211  rem.  With  no  action  to  limit 
the  consequences  of  the  fuel  handling 
accident  in  the  reactor  building,  the  new  EAB 
thyroid  dose  would  be  259  rem.  The  whole- 
body  would  be  the  same  as  the  doses  for  the 
accident  in  the  fuel  handling  building,  since 
those  doses  are  caused  by  radionuclides  that, 
in  the  Fuel-Handling-Building  accident,  were 
not  affected  by  the  charcoal  filters  in  the 
building  exhaust.  This  hypothetical  thyroid 
dose  would  be  higher  than  the  criterion  of 
the  Standard  Review  Plan.  However,  as 
described  in  Section  15.4.5.1.4  of  the  VCSNS 
FSAR  (Final  Safety  Analysis  Report] 
instrumentation  is  available  to  detect  the 
release  of  radioactivity  and  to  close  the 
Reactor  Building  Purge  System.  This  action 
essentially  precludes  any  radioactive  release 
to  the  environment  for  this  accident.  Thus, 
the  results  of  the  postulated  fuel  drop 
accidents  remain  acceptable  and  do  not 
represent  a  significant  increase  in 
consequences  from  any  of  the  same 
previously  evaluated  accidents  that  have 
been  reviewed  and  found  acceptable  by  the 
NRC. 

The  consequences  of  a  loss  of  Spent  Fuel 
Pool  cooling  have  been  evaluated  and  found 
to  have  no  increase.  The  concern  with  this 
accident  is  a  reduction  of  Spent  Fuel  Pool 
water  inventory  from  bulk  pool  boiling 
resulting  in  uncovering  fuel  assemblies.  This 
situation  could  lead  to  fuel  failure  and 


subsequent  significant  increase  in  offsite 
dose.  Loss  of  spent  fuel  pool  cooling  at  V.C. 
Summer  is  mitigated  in  the  usual  manner  by 
ensuring  that  a  sufficient  time  lapse  exists 
between  the  loss  of  forced  cooling  and 
uncovering  fuel.  This  period  of  time  is 
compared  against  a  reasonable  period  to 
reestablish  cooling  or  supply  an  alternative 
water  source.  Evaluation  of  this  accident 
usually  includes  determination  of  the  time  to 
boil.  This  time  period  is  much  less  than  the 
onset  of  any  significant  increase  in  offsite 
dose,  since  once  boiling  begins  it  would  have 
to  continue  unchecked  until  the  pool  surface 
was  lowered  to  the  point  of  exposing  active 
fuel.  The  time  to  boil  represents  the  onset  of 
loss  of  pool  water  inventory  and  is 
commonly  used  as  a  gage  for  establishing  the 
comparison  of  consequences  before  and  after 
a  reracking  project.  The  heat  up  rate  in  the 
Spent  Fuel  Pool  is  a  nearly  linear  function  of 
the  fuel  decay  heat  load.  The  fuel  decay  heat 
load  will  increase  subsequent  to  the 
proposed  changes  because  of  the  increase  in 
the  number  of  assemblies,  shorter  hold  times, 
and  higher  fuel  bum-ups.  The  thermal- 
hydraulic  analysis  determined  that  the 
minimum  time  to  boil  is  more  than  two  hours 
subsequent  to  complete  loss  of  forced  cooling 
and  a  minimum  of  24  hours  between  loss  of 
forced  cooling  and  a  drop  of  water  level  to 
within  10  feet  of  the  top  of  the  racks.  In  the 
unlikely  event  that  all  pool  cooling  is  lost, 
sufficient  time  will  still  be  available 
subsequent  to  the  proposed  changes  for  the 
operators  to  provide  alternate  means  of 
cooling  before  the  water  shielding  above  the 
top  of  the  racks  falls  below  10  feet.  Therefore, 
the  proposed  change  represents  no  increase 
in  the  consequences  of  loss  of  pool  cooling. 

The  consequences  of  a  design  basis  seismic 
event  are  not  increased.  The  consequences  of 
this  accident  are  evaluated  on  the  basis  of 
subsequent  fuel  damage  or  compromise  of 
the  fuel  storage  or  building  configurations 
leading'to  radiological  or  criticality  concerns. 
The  new  racks  have  been  analyzed  in  their 
new  configuration  and  found  safe  during 
seismic  motion.  Fuel  has  been  determined  to 
remain  intact  and  the  storage  racks  maintain 
the  fuel  and  fixed  poison  configurations 
subsequent  to  a  seismic  event.  The  stmctural 
capability  of  the  pool  and  liner  will  not  be 
exceeded  under  the  appropriate 
combinations  of  dead  weight,  thermal,  and 
seismic  loads.  The  Fuel  Handling  Building 
structure  will  remain  intact  during  a  seismic 
event  and  will  continue  to  adequately 
support  and  protect  the  fuel  racks,  storage 
array,  and  pool  moderator/coolant.  Thus,  the 
consequences  of  a  seismic  event  are  not 
increased. 

Fuel  misloading  accidents  were  previously 
postulated  occurrences.  The  consequence  of 
this  type  of  accident  has  been  analyzed  for 
the  worst  possible  storage  configuration 
subsequent  to  the  proposed  modification  and 
it  has  been  shown  that  the  consequences 
remain  acceptable  with  respect  to  the  same 
criteria  used  previously.  Therefore,  there  is 
no  increase  in  consequences. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accidqiit  previously  evaluated? 

To  assess  the  possibility  of  new  or  different 
kind  of  accidents,  a  list  of  the  important 


parameters  required  to  ensure  safe  fuel 
storage  was  established.  Safe  fuel  storage  is 
defined  here  as  providing  an  environment 
which  would  not  present  any  significant 
threats  to  workers  or  the  general  public.  In 
other  words,  meeting  the  requirements  of  10 
CFR  100  and  10  CFR  20.  Any  new  events, 
which  would  modify  these  parameters 
sufficiently  to  place  them  outside  of  the 
boundaries  analyzed  for  normal  conditions 
and/or  outside  of  the  boundaries  previously 
considered  for  accidents,  would  be 
considered  a  new  or  different  accident.  The 
criticality  and  radiological  safety  evaluations 
were  reviewed  to  establish  the  list  of 
important  parameters.  The  fuel  configuration 
and  the  existence  of  the  moderator/coolant 
were  identified  as  the  only  two  parameters 
important  to  safe  fuel  storage.  Significant 
modification  of  these  two  parameters 
represents  the  only  possibility  of  an  unsafe 
storage  condition.  Once  the  two  important 
parameters  were  established,  an  additional 
step  was  taken  to  determine  what  events 
(which  were  not  previously  considered) 
could  result  in  changes  to  the  storage 
configuration  or  moderator/coolant  presence 
during  or  subsequent  to  the  proposed 
changes.  This  process  was  adopted  to  ensure 
that  the  possibility  of  any  new  or  different 
accident  scenario  or  event  would  be 
identified. 

Due  to  the  proposed  changes,  an  accidental 
drop  of  a  rack  module  during  construction 
activity  in  the  pool  was  considered  as  the 
only  event,  which  might  represent  a  new  or 
different  kind  of  accident. 

A  constmction  accident  of  a  rack  dropping 
onto  stored  spent  fuel  or  the  pool  floor  liner 
is  not  a  postulated  event  due  to  the  defense: 
in-depth  approach  to  be  taken,  as  discussed 
in  detail  within  Section  3.5  of  the  attached 
Licensing  Report  (Attachment  V).  A  new 
temporary  crane,  hoist,  and  rack  lifting  rig 
will  be  introduced  to  remove  the  existing 
ractcs  and  install  the  new  racks.  These 
temporary  lift  items  have  been  designed  to 
meet  the  requirements  of  NUREC  0612  and 
ANSI  N14.6.  A  rack  drop  event  is  commonly 
referred  to  as  a  "heavy  load  drop'.'  over  the 
pools.  Racks  will  not  be  allowed  to  travel 
over  any  racks  containing  fuel  assemblies, 
thus  a  rack  drop  onto  fuel  is  precluded.  A 
rack  drop  to  the  pool  liner  is  not  a  postulated 
event,  since  all  of  the  mechanical  lifting 
components  either  provide  redundancy  in 
load  path  or  are  designed  with  safety  margins 
greater  than  a  factor  of  ten.  All  movements 
of  heavy  loads  over  the  pool  will  comply 
with  the  applicable  administrative  controls 
and  guidelines  (i.e.  plant  procedures,  NUREG 
0612,  etc.).  Nevertheless,  the  analysis  of  a 
rack  dropping  to  the  liner  has  been 
performed  and  shown  to  be  acceptable.  A 
rack  drop  would  not  alter  the  storage 
configuration  or  moderator/coolant  presence. 
Therefore,  the  rack  drop  does  not  represent 
a  new  or  different  kind  of  accident. 

The  proposed  change  does  not  alter  the 
operating  requirements  of  the  plant  or  of  the 
equipment  credited  in  the  mitigation  of  the 
design  basis  accidents.  The  proposed  change 
does  not  affect  any  of  the  important 
parameters  required  to  ensure  safe  fuel 
storage.  Therefore,  the  potential  for  a  new  or 
previously  unanalyzed  accident  is  not 
created. 
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3.  Doeti  this  change  involve  a  significant 
reduction  in  margin  of  safety? 

The  function  of  the  Spent  Fuel  Pool  is  to 
store  the  fuel  assemblies  in  a  subcritical  and 
coolable  configuration  through  all 
environmental  and  abnormal  loadings,  such 
as  an  earthquake  or  fuel  assembly  drop.  The 
new  rack  design  must  meet  all  applicable 
requirements  for  safe  storage  and  be 
functionally  compatible  with  the  Spent  Fuel 
Pool. 

SCEftC  has  addressed  the  safety  issues 
related  to  the  expanded  pool  storage  capacity 
in  the  following  areas: 

1.  Material,  mechanical  and  structural 
considerations. 

2.  Nuclear  criticality. 

3.  Thermal-hydraulic  and  pool  cooling. 
The  mechanical,  material,  and  structural 

designs  of  the  new  racks  have  been  reviewed 
in  accordance  with  the  applicable  provisions 
of  the  NRC  Guidance  entitled.  "OT  Position 
for  Review  and  Acceptance  of  Spent  Fuel 
Storage  and  Handling  Applications".  The 
rack  materials  used  are  compatible  with  the 
spent  fuel  assemblies  and  the  Spent  Fuel 
Pool  environment.  The  design  of  the  new 
racks  preserves  the  proper  margin  of  safety 
during  abnormal  loads  such  as  a  dropped 
assembly  and  tensile  loads  from  a  stuck 
assembly.  It  has  been  shown  that  such  loads 
will  not  invalidate  the  mechanical  design 
and  material  selection  to  safely  store  fuel  in 
a  coolable  and  subcritical  configuration. 

The  methodology  used  in  the  criticality 
analysis  of  the  expanded  Spent  Fuel  Pool 
meets  the  appropriate  NRC  guidelines  and 
the  ANSI  standards  (GDC  62,  NUREG  0800, 
Section  9.1.2,  the  OT  Position  for  Review  and 
Acceptance  of  Spent  Fuel  Storage  and 
Handling  Applications,  Reg.  Guide  1.13.  and 
ANSI  ANS  8.17).  The  margin  of  safety  for 
subcriticality  is  maintained  by  having  the 
neutron  multiplication  factor  equal  to,  or  less 
than.  0.95  under  all  normal  storage,  fuel 
handling,  and  accident  conditions,  including 
uncertainties. 

An  additional  Technical  Specification  has 
been  added  to  require  a  minimum  of  500 
ppm  boron  whenever  new  or  irradiated  fuel 
is  being  moved  (non-refueling  movement)  in 
the  spent  fuel  pool,  fuel  transfer  canal,  or 
cask  loading  pit.  This  minimum  boron 
concentration  will  ensure  that  the  fuel 
remains  subcritical  under  any  normal  fuel 
handling  or  misloading/mispositioning 
accidents. 

The  criterion  of  having  the  neutron 
multiplication  factor  equal  to,  or  less  than, 
0.95  during  storage  or  fuel  movement  is  the 
same  as  that  used  previously  to  establish 
criticality  safety  evaluation  acceptance. 
Therefore,  the  accepted  margin  of  safety 
remains  the  same. 

The  thermal-hydraulic  and  cooling 
evaluation  of  the  pool  demonstrated  that  the 
pool  can  be  maintained  below  the  specified 
thermal  limits  under  the  conditions  of  the 
maximum  heat  load  and  during  all  credible 
accident  sequences  and  seismic  events.  The 
pool  temperature  will  not  exceed  170''F 
during  the  worst  single  failure  of  a  cooling 
pump.  The  maximum  local  water 
temperature  in  the  hot  channel  will  remain 
below  the  boiling  point.  The  fuel  will  not 
undergo  any  significant  heat  up  after  an 


accidental  drop  of  a  fuel  assembly  on  top  of 
the  rack  blocking  the  flow  path.  A  loss  of 
cooling  to  the  pool  will  allow  sufficient  time 
(24  hours)  for  the  operators  to  intervene  and 
line  up  alternate  cooling  paths  and  the  means 
of  inventory  make-up  before  the  water 
shielding  above  the  top  of  the  racks  falls 
below  10  feet.  The  thermal  limits  specified 
for  the  evaluations  performed  to  support  the 
proposed  change  are  the  same  as  those  which 
were  used  in  the  previous  evaluations. 
Therefore,  the  accepted  margin  of  safety 
remains  the  same. 

Thus,  it  is  concluded  that  the  changes  do 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  has  provided  guidance 
concerning  the  application  of  standards  in  10 
CFR  50.92  by  providing  certain  examples  (51 
FR  7751,  March  6, 1986)  of  amendments  that 
are  considered  not  likely  to  involve  a  SHC 
[Significant  Hazards  Considerations).  The 
proposed  changes  for  V.C.  Summer  are 
similar  to  Example  (x):  an  expansion  of  the 
storage  capacity  of  Spent  Fuel  Pool  when  all 
of  the  following  are  satisfied: 

(1)  The  storage  expansion  method  consists 
of  either  replacing  existing  racks  with  a 
design  that  allows  closer  spacing  between 
stored  spent  fuel  assemblies  or  placing 
additional  racks  of  the  original  design  on  the 
pool  floor  if  space  permits. 

The  V.C.  Summer  reracking  modification 
involves  replacement  of  the  existing  racks 
with  a  design  that  will  allow  closer  spacing 
of  the  stored  fuel  assemblies.  Also  includes 
installing  one  new  rack  in  the  existing  space 
in  the  NE  comer  of  the  spent  fuel  pool. 

(2)  The  storage  expansion  method  does  not 
involve  rod  consolidation  or  double  tiers. 

The  V.C.  Summer  reracking  does  not 
involve  fuel  consolidation.  The  racks  will  not 
be  double  tiered;  no  fuel  assemblies  will  be 
stored  above  other  assemblies. 

(3)  The  K,fr  of  the  pool  is  maintained  less 
than,  or  equal  to.  0.95. 

The  design  of  the  new  racks  integrates  a 
neutron  absorber,  Boral.  within  the  racks  to 
allow  closer  storage  of  spent  fuel  assemblies 
while  ensuring  that  ICn  remains  less  than 
0.95  under  all  conditions.  Additionally,  the 
water  in  the  Spent  Fuel  Pool  does  contain 
boron  as  further  assurance  that  Kerr  remains 
less  than  0.95. 

(4)  No  new  technology  or  unproven 
technology  is  utilized  in  either  the 
construction  process  or  the  analytical 
techniques  necessary  to  justify  the 
expansion. 

The  rack  vendor  has  successfully 
participated  in  the  licensing  of  numerous 
other  racks  of  a  similar  design.  The 
construction  process  and  the  analytical 
techniques  of  the  V.C.  Summer  pool 
expansion  are  substantially  the  same  as  in 
the  other  completed  rerack  projects.  Thus,  no 
new  or  unproven  technology  is  used  in  the 
V.C.  Summer  reracking. 

Pursuant  to  10  CFR  50.91.  the  preceding 
analyses  provides  a  determination  that  the 
proposed  Technical  Specifications  change 
poses  no  significant  hazard  as  delineated  by 
10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
conunents  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Conunission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001 ,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D5g,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
{Mtitions  for  leave  to  intervene  is 
discussed  below. 

By  July  25,  2002,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rides  of  Practice  for 
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Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
considt  a  current  copy  of  10  CFR 
2.714,  >  which  is  available  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  or  electronically  on  the 
Internet  at  the  NRC  Web  site  http:// 
www.nrc.gov/reading-rm/doc- 
collections/cfr/.  If  there  are  problems  in 
accessing  the  dociiment,  contact  the 
Public  Document  Room  Reference  staff 
at  1-800-397-4209. 301-415-4737, or 
by  e-mail  to  pdi%nrc.gov.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  nile  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particiilarity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afiiacted  by  the 
lesiUts  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 


>  The  moct  racent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  )anuary  1,  2002, 
inadvertently  omitted  the  last  sentenceof  10  CFR 
2.741(d)  and  subparagraphs  (d)(1)  and  (2),  regarding 
petitions  to  intervene  and  contentions.  Those 
provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
follows:  "In  all  other  circumstances,  such  ruling 
body  or  officer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or  a  request 
for  hearing,  consider  the  following  factors,  among 
other  things: 

(i)  The  nature  of  the  petitioner's  right  under  the 
Act  to  lie  made  a  party  to  the  proceeding. 

(ii)  The  nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in  the 
proceeding. 

(iii)  The  possible  effect  of  any  order  that  may  be 
entered  in  the  proceeding  on  the  petitioner's 
interest  . 

(2)  The  admissibility  of  a  contention,  refuse  to 
admit  a  contention  if: 

(i)  The  contention  and  supporting  material  fail  to 
satisfy  the  requirements  of  paragraph  (b)(2)  of  this 
section;  or 

(ii)  The  contention,  if  proven,  would  be  of  no 
consequence  in  the  proceeding  because  it  would 
not  entitle  petitioner  to  relief." 


also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  schediUed  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  foct  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  whidi  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fiact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
relief.  A  petitioner  who  foils  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.. The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 


If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PubUc  Document  Room  (PDR),  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor).  Rockville. 
Maryland,  by  the  above  date.  Because  of 
the  continuing  disruptions  in  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocketQnrc.gov. 
A  copy  of  the  petition  for  leave  to 
intervene  and  request  for  hearing  should 
also  be  sent  to  the  Office  of  the  General 
Coimsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001,  and  because  of  continuing 
disruptions  in  deUvery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenteiQnrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  Thomas  G.  Eppink,  South 
Carolina  Electric  &  Gas  Company,  Post 
Office  Box  764,  Columbia,  South 
Carolina  29218,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a,  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l){i}-(v)  and  2.714(d). 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA.  Uie 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
theparties." 

Tne  hybrid  procedures  in  section  134 
provide  for  oral  argument  on  matters  in 
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controversy,  preceded  by  discovery 
under  the  Commission's  rules  and  the 
designation,  following  argument  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues 
found  to  meet  the  criteria  of  section  134 
and  set  for  hearing  after  oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  Part  2.  Subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Fuel  Storage 
Capacity  at  Civilian  Nuclear  Power 
Reactors"  (published  at  50  FR  41662 
dated  October  IS,  1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argiunent  under 
10  CFR  2.1109.  To  be  timely,  the  request 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  The  presiding 
officer  must  grant  a  timely  request  for 
oral  argument.  The  presiding  officer 
may  grant  an  untimely  request  for  oral 
argument  only  upon  a  showing  of  good 
cause  by  the  requesting  party  for  the 
failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  must  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 
no  party  to  the  proceeding  timely 
requests  oral  argument,  and  if  all 
untimely  requests  for  oral  argument  are 
denied,  then  the  usual  procediues  in  10 
CFR  Part  2,  Subpart  G  apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  24,  2001.  which 
is  available  for  public  inspection  at  the 
Commission's  PDR,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Docxunents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gpv/ 
nading-rm/adams.htmJ.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 


telephone  at  1-800-397-4209,  301- 
415-4737.  or  by  e-mail  to  pdi9nTC.gov. 

Dated  at  Rockville.  Maryland,  this  2l8t  day 
of)une2002. 

For  the  Nuclear  Regulatory  Commission. 
Karen  R.  Cotton. 

Pmiecl  Manager,  Section  1,  Project 
Directorate  II,  Division  of  Licensing  Project 
Management. 

(FR  Doc.  02-16097  Filed  6-24-02;  8:45  am] 
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NUCLEAR  REQULATORY 
COMMSSION 

BhvMkly  Nodoa;  Appllcationa  and 
Airandmants  to  Facility  Oparating 
Ucanaaa  Involving  No  Significant 
Haiarda  Conaldacationa 

I.  Backgroimd 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regiilar  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  l'954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  Tliis  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  bom  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued,  from  May  31. 
2002.  through  June  13,  2002.  The  last 
biweekly  notice  was  published  on  June 
11,  2002  (67  FR  40019). 

Notice  of  Considentkm  of  laraanoe  of 
Amendments  to  Facility  Operating 
Licensee,  Propoeed  No  Significant 
Haxards  Cmisideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 


margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 
The  Commission  is  seeking  public 
conunents  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making;  any  final 
determination. 

Normally,  the  Conunission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
feilure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportimity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Conunission.  Washington.  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Ragister  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville,  Miaryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor).  Rockville. 
Maryland.  The  filing  of  requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  July  25,  2002.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affiected  by'this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
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consult  a  current  copy  of  10  CFR  2.714.' 
which  is  available  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Roclcville,  Maryland.  Publicly  available 
records  will  be  accessible  froit  the 
Agencywide  Dociunents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/reading-nn/doc- 
collections/cfr/.  Vt  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  [>etitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  nutter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 


*  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  January  1,  2002, 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.741(d)  and  subparagraphs  (d)(1)  and  (2),  regarding 
petitions  to  intervene  and  contentions.  Those 
provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
follows:  "In  all  other  circumstances,  such  ruling 
body  or  officer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or  a  request 
for  hearing,  consider  the  following  factors,  among 
other  things: 

(i)  The  nature  of  the  petitioner's  right  under  the 
Act  to  be  made  a  party  to  the  proceeding. 

(ii)  The  nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in  the 
proceeding. 

(iii)  The  possible  effect  of  any  order  that  may  be 
entered  in  the  proceeding  on  the  petitioner's 
interest. 

(2)  The  admissibility  of  a  contention,  refuse  to 
admit  a  contention  if: 

(i)  The  contention  and  supporting  material  fail  to 
satisfy  the  requirements  of  paragraph  (b)(2)  of  this 
section;  or 

(ii)  The  contention,  if  proven,  would  be  of  no 
consequence  in  the  proceeding  because  it  would 
not  entitle  petitioner  to  relief." 


Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to,15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  frtcts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely.in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  foct.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such, 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  inunediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

ff  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 


hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor). 
Roclcville,  Maryland,  by  the  above  date. 
Because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  tiiat 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
heaTingdocket9nTc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001,  and 
because  of  c»ntinuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  301-415-3725 
or  by  e-mail  to  OGCMaiICentei9nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  [>etitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  <Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR.  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Dociunents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  Uie  NRC  web  site,  http:// 
www.nrc.gov/reading-nn/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-800- 
397-4209.  304-415-4737  or  by  e-mail  to 
pdi9nTC.gov. 
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Arizona  Public  Service  Company,  et  ai. 
Docket  Nos.  STN  50-528.  STN  50-529. 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station.  Units  1.  2,  and  3. 
Maricopa  County,  Arizona 

Date  of  amendments  request:  May  15. 
2002  (102-04701). 

Description  of  amendments  request: 
The  amendments  would  revise  Limiting 
Condition  for  Operation  (LCO)  3.9.3, 
"Containment  Penetrations,"  of  the 
Technical  Specifications.  The 
amendments  would  (1)  modify  LCO 
3.9.3.b  on  one  door  in  each  air  lock 
being  closed  and  (2)  add  a  note  to  LCO 
3.9.3  about  containment  penetration- 
flow  paths  providing  direct  access  from 
the  containment  to  the  outside 
atmosphere  may  be  imisolated  under 
administrative  controls.  The 
amendments  would  allow  the 
containment  air  lock  and  other 
penetrations  to  be  open  during  core 
alterations  or  movement  of  irradiated 
fuel  assemblies  within  containment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment(s|  to  Technical 
Specification  (TS)  3.9.3|.|  '•Containment 
Penetrations."  would  allow  the  personnel  air 
locks  and  other  containment  penetrations  to 
remain  open  during  CORE  ALTERATIONS  or 
movement  of  irradiated  fuel  assemblies 
within  containment.  The  position  of  the 
personnel  air  locks  and  other  containment 
penetrations  (open  or  closed)  are  not  an 
initiator  of  any  accident. 

The  fuel  handling  accident  contained  in 
the  Updated  Final  Safety  Analysis  Report  [for 
Palo  Verde).  Revision  11(.)  assumes  that  the 
personnel  air  locks,  containment 
penetrations,  and  the  equipment  hatch  are 
open  and  the  entire  airborne  radioactivity 
reaching  the  containment  [from  the  damaged 
fuel)  is  released  to  the  outside  environment. 
Using  these  assumptions,  the  current  analysis 
results  in  off  site  doses  that  are  well  within 
guideline  values  specified  in  10  CFR  (Part) 
lOOj.l  "[Rleactor  Site  Criteria!.)"  and 
calculated  control  room  doses  within  the 
acceptance  criteria  specified  in  General 
Design  Criteria  19[.l  "Control  Room." 

Therefore,  the  proposed  amendment 
request  to  allow  the  personnel  air  locks  and 
(otnerj  containment  penetrations  to  be  open 
during  CORE  ALTERATIONS  [or]  movement 
of  irradiated  fuel  assemblies  in  containment 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 


accident  from  any  accident  previously 
evaluated. 

The  proposed  amendment(sl  to  TS  3.9.31,] 
"Containment  Penetrations."  allowing  the 
personnel  air  locks  and  other  containment 
penetrations  to  be  open  during  CORE 
ALTERATIONS  (or)  movement  of  irradiated 
fuel  in  containment  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed). 
It  doesl.)  however,  involve  a  minor  change  in 
the  methods  governing  normal  plant 
operation  during  refueling.  This  minor 
change  in  [>ersonnel  air  lock  and 
containment  penetration  control  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident.  (Containment  penetration 
control  is  not  an  initiator  of  an  accident.)  The 
hiel  handling  accident  [(FHA))  analysis 
contained  in  the  Updated  Final  Safety 
Analysis  Report.  Revision  ll(,]  already 
assumes  that  the  personnel  air  locks,  (other) 
containment  penetrations,  and  the  equipment 
hatch  are  open  and  the  entire  airborne 
radioactivity  released  in  containment 
following  a  FHA  is  transported  to  the  outside 
environment.  This  analysis  results  in  off  site 
doses  that  are  well  within  guideline  values 
specified  in  10  CFR  (Part)  100(,)  "Reactor  Site 
Criteria(,)"  and  calculated  control  room  doses 
within  l^e  acceptance  criteria  specified  in 
General  Design  Criteria  19(,)  "Control 
Room." 

Thus,  the  proposed  amendment  request 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  proposed  amendment(s)  to  TS  3.9.3(,) 
"Containment  Penetrations."  allowing  the 
personnel  air  locks  and  other  containment 
penetrations  to  be  open  during  CORE 
ALTERATIONS  (or)  movement  of  irradiated 
fuel  in  containment  remains  bounded  by 
previously  determined  radiological  dose 
consequences  for  a  FHA-  inside  containment. 
The  previously  analyzed  dose  consequences 
assumes  that  the  personnel  air  locks, 
containment  penetrations,  and  the  equipment 
hatch  are  open  and  the  entire  airborne 
radioactivity  released  in  containment  is 
transported  to  the  outside  environment.  The 
results  of  this  analysis  were  determined  to  be 
within  the  limits  of  10  CFR  (Part)  100(,) 
"Reactor  Site  Criteria),)"  and  (*  *  *)  meets 
the  acceptance  criteria  of  NUREG-0800(.  ") 
Standard  Review  Plan  for  the  Review  of 
Safety  Analysis  Reports  for  Nuclear  Power 
Plantsl,")  Section  15.7.4(,)  "Radiological 
Consequences  of  Fuel  Handling  AccidenU." 
The  calculated  control  room  doses  are  within 
the  acceptance  criteria  specified  in  General 
Design  Criteria  19(.)  "Control  Room."  There 
are  no  changes  in  the  assumptions  made 
about  the  positions  of  the  containment 
openings  and  penetratioiu.  Therefora,  there 
is  no  change  in  the  analysis  results  and  the 
proposed  amendment  request  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq..  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company.  P.O. 
Box  53999.  Mail  Station  9068,  Phoenix, 
Arizona  85072-3999. 

NRC  Section  Chief:  Stephen  Dembek. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  amendment  request:  May  23, 
2002. 

'Description  of  amendment  request: 
The  proposed  amendment  would  delete 
Technical  Specification  (TS)  5.5.3,  "Post 
Accident  Sampling  System  (PASS)," 
and  thereby  eliminate  the  requirements 
to  have  and  maintain  the  PASS  at  Fermi 
2.  The  changes  are  based  on  NRC- 
approved  Technical  Specification  Task 
Force  (TSTF)  Standard  Technical 
Specification  Change  Traveler,  TSTF- 
413,  "Elimination  of  Requirements  for  a 
Post  Accident  Sampling  System 
(PASS)."  The  NRC  staff  issued  a  notice 
of  opportunity  for  comment  in  the 
Federal  Reglrter  on  December  27,  2001 
(66  FH  66949),  on  possibie  amendments 
concerning  TSTF-413,  including  a 
model  safety  evaluation  and  model  no 
significant  )^azards  consideration 
(NSHC)  determination,  using  the 
consolidated  line-item  improvement 
process.  Tlie  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  March  20,  2002  (67  FR 
13027).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
May  23,  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazsurds  consideration  is  presented 
below: 

Criterion  1— The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  (Three  Mile  Island,  Unit  2)  TMI-2 
accident.  The  specific  intent  of  the  PASS  was 
to  provide  a  system  that  has  the  capability  to 
obtain  and  analyze  samples  of  plant  fiuids 
containing  potentially  high  levels  of 
radioactivity,  without  exceeding  plant 
personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
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aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furihermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
{SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and   - 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP).  the  emergency 
operating  procedures  (EOP),  and  site  Survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously. 
Evaluated 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite' dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radioisotopes  within 
the  containment  building.  Therefore,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 


Criterion  3 — ^The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMl-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS.  Therefore,  this 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Based  upon  the  reasoning  presented 
above,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Peter 
Marquardt,  Legal  Department,  688  WCB, 
Detroit  Edison  Company,  2000  2nd 
Avenue,  Detroit,  Michigan  48226-1279. 

NRC  Section  Chief:  L.  Raghavan. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  amendment  request:  May  23, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
Section  2.F  of  the  Operating  License 
which  requires  reporting  violations  of 
the  requirements  in  Section  2.C  of  the 
Operating  License.  The  licensee  stated 
that  the  requirements  in  Section  2.F  are 
adequately  addressed  by  the  reporting 
requirements  identified  in  10  CFR  50.72 
and  10  CFR  50.73,  and  therefore. 
Section  2.F  is  not  required.  The 
proposed  amendment  would  also  delete 
License  Conditions  2.C.(19),  2.C.(20) 
and  2.C.(21),  which  pertain  to  historical 
actions  that  have  been  met. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  License  Amendment  request  involves 
administrative  changes  only.  No  actual  plant 
equipment  or  accident  analyses  will  be 
affected  by  the  proposed  changes.  The  three 
License  Conditions  proposed  for  deletion 
pertain  to  actions  that  have  been  completed 


and  are  no  longer  applicable.  The  reporting 
requirements  in  Section  2.F  of  the  Operating 
License  are  not  required  because  they  are 
either  adequately  addressed  by  10  CFR  50.72 
and  10  CFR  50.73,  or  contained  in  the 
specific  License  Condition  (2.C.(10)). 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  have  no  impact  on 
the  design,  function  or  operation  of  any  plant 
structure,  system  or  component.  The  changes 
are  administrative  in  nature  and  do  not  affect 
plant  equipment  or  accident  analyses. 
License  Conditions  2.C.(19),  2.C.(20)  and 
2.C.(21)  can  be  deleted  because  they  are  no 
longer  applicable.  The  reporting 
requirements  in  the  Fermi  2  Operating 
License  can  be  deleted  because  they  are 
either  adequately  addressed  in  10  CFR  50.72 
and  10  CFR  50.73.  or  are  included  in  the 
specific  License  Condition  (2.C.(10)). 
Therefore,  these  changes  cannot  create  a  new 
failure  mode,  nor  can  they  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  any  accident  previously 
evaluated. 

3.  The  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  changes  do  not  relax  the 
basiBS  for  any  limiting  condition  of  operation 
nor  do  they  affect  the  design  or  operation  of 
any  fission  product  barrier.  The  changes  are 
administrative  in  nature  and  result  in  the 
deletion  of  obsolete  License  Conditions  and 
.  reporting  requirements  that  are  adequately 
addressed  elsewhere.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  The  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Peter 
Marquardt,  Legal  Department.  688  WCB, 
Detroit  Edison  Company.  2000  2nd 
Avenue,  Detroit,  Michigan  48226-1279. 

NRC  Section  Chief:  L.  Raghavan. 
Section  Chief. 

Detroit  Edison  Company,  Docket  No. 
50-34 1 ,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  amendment  request:  May  23, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Fermi  2  Technical 
Specifications  (TSs)  to  a))ow  a  one-time 
deferral  of  the  Type  A  primary 
containment  integrated  leak  rate  test. 
Specifically,  TS  5.5.12,  "Primary 
Containment  Leakage  Rate  Testing 
Program,"  would  be  revised  to  extend 
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the  current  interval  for  performing  the 
containment  Type  A  test  to  15  years. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The'proposed  License  Amendment 
involves  a  one-time  extension  of  the  testing 
frequency  for  the  primary  containment  10 
CFR  IPartl  50.  Appendix  J,  Type  A  test.  The 
current  10-year  lest  interval  would  be 
extended  on  a  one-time  basis  to  no  longer 
than  15  years.  The  proposed  Technical 
Specification  (TS)  change  does  not  involve  a 
physical  plant  change  or  a  change  in  the 
manner  in  which  the  plant  is  operated  or 
controlled.  The  primary  containment  is 
designed  to  provide  an  essentially  leak  tight 
barrier  against  an  uncontrolled  release  of 
radioactivity  to  the  environment  resulting 
from  postulated  design  basis  accidents.  As 
such,  the  primary  containment  and  the 
testing  requirements  do  not  affect  accident 
initiation:  therefore,  the  propcraed  TS  change 
does  not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

Type  B  and  C  containment  local  leak  rate 
testing  will  continue  to  be  performed  at  the 
frequency  required  by  the  TS.  As 
documented  in  NUREG-1493.  "Performance- 
Baaed  Containment  Leakage  Test  Program." 
industry  experience  has  shown  that  Type  B 
and  C  tests  have  identified  about  97  percent 
of  containment  leakage  paths,  and  only  about 
3  percent  have  been  detected  by  a  Type  A 
test.  NUREG-1493  also  concluded,  in  part, 
that  reducing  the  frequency  of  Type  A 
containment  leakage  rate  test  to  once  per  20 
years  would  result  in  an  imperceptible 
increase  in  risk.  The  Fermi  2  risk-based 
assessment  of  the  proposed  extension 
supports  this  conclusion.  The  design  and 
construction  of  the  primary  containment, 
combined  with  the  containment  inspection 
program  in  accordance  with  the  American 
Society  of  Mechanical  Engineers  (ASME) 
Code,  Section  XI,  and  the  Maintenance  Rule 
program  per  10  CFR  50.65  requirements, 
provide  a  high  degree  of  confidence  that  the 
containment  will  not  degrade  in  a  manner 
that  is  detectable  only  by  Type  A  testing. 
Additionally,  the  inherent  feature  of  Boiling 
Water  Reactor  containments  which  provides 
on-line  containment  monitoring  capability, 
allows  for  early  detection  of  gross 
contaiiunant  leakage  during  power  operation. 

Based  on  the  above,  the  proposed  change 
does  not  significantly  increase  the  probability 
or  consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  primary  containment  is  designed  to 
contain  energy  and  fission  products  during 
and  following  design  basis  accidents.  The 
containment  and  testing  requirements, 


invoked  to  periodically  demonstrate  the 
integrity  of  the  containment,  ensure  the 
plant's  ability  to  mitigate  the  consequences  of 
an  accident:  however,  the  containment  and 
testing  do  not  involve  accident  initiation.  In 
addition,  the  proposed  change  to  the  Type  A 
test  frequency  does  not  involve  a  physical 
change  to  the  facility.  The  change  does  not 
affect  the  operation  of  the  plant  such  that  a 
new  failure  mode  involving  the  possibility  of 
a  new  or  different  kind  of  accident  is  created. 
Therefore,  the  proposed  change  does  not 
create  the  potential  for  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  (proposed)  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  NUREG-1493  generic  study  on  the 
effects  of  extending  containment  leakage 
testing  found  that  reducing  the  Type  A  test 
frequency  to  once  per  20  years  resulted  in  an 
imperceptible  increase  in  risk  to  the  public. 
The  NUREG  study  concluded  that  Type  B 
and  C  testing  detect  most  potential 
containment  leakage.  The  extension  of  [the] 
Type  A  test  interval  to  15  years  has  a 
minimal  effect  on  leakage  detection 
capability.  The  TS  allowed  leakage  limit  is 
not  impacted  by  this  change,  and  the 
frequency  of  local  Type  B  and  C  testing  will 
not  be  altered  as  a  result  of  this  extension. 
Additionally,  the  containment  inspection 
program  provides  a  high  degree  of  assurance 
that  the  containment  will  not  degrade  in  a 
manner  only  detectable  by  Type  A  testing. 
On-line  containment  monitoring  provides 
additional  assurance  for  detecting  grbss 
containment  leakage  during  power  operation. 
The  combination  of  all  these  factors  ensures 
that  the  safety  margin  will  be  maintained. 
Therefore,  the  proposed  changes  will  nof 
result  In  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Peter 
Marquardt,  Legal  Department.  688  WCB, 
Detroit  Edison  Company,  2000  2nd 
Avenue,  Detroit.  Michigan  48226-1279. 

NRC  Section  Chief:  L,  Raghavan. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 
Date  of  amendment  request.  May  23. 

2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Technical  Specifications 
(TSs)  to  eliminate  the  response  time 
testing  requirements  for  certain 
instrumentations  in  TS  3.3.1.1  and  TS 
3.6.1.1.  based  on  NRC-approved 
licensing  topical  report.  NEDO-32291- 
A,  "System  Analyses  for  Elimination  of 
Selected  Response  Time  Testing 


Requirements."  dated  October  1995.  and 
its  Supplement  1,  dated  October  1999. 
This  licensing  topical  report  shows  that 
other  periodic  tests  required  by  TSs. 
such  as  channel  calibrations,  channel 
checks,  channel  fimctional  tests,  and 
logic  system  functional  tests,  provide 
adequate  assurance  that  instrument 
response  times  are  within  acceptance 
limits.  Therefore,  the  proposed  change 
to  delete  the  specific  response  time 
testing  requirements  does  not  change 
the  response  time  assumptions  in  the 
Updated  Safety  Analysis  Report.  Only 
the  methodology  of  time  response 
verification  would  be  changed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Does  the  proposed  change  involve  a 
'  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response-.  No. 

The  proposed  amendment  to  the  Technical 
Specifications  does  not  result  in  the 
alteration  of  the  design,  material,  or 
construction  standards  that  were  applicable 
prior  to  the  change.  The  same  Reactor 
Protection  System  (RPS)  and  Primary 
Containment  Isolation  Instrumentation 
instrumentation  (sic)  is  used,  and  the 
response  time  assumptions  in  (the)  Updated 
Final  Safety  Analysis  Report  (UFSAR) 
Chapter  15  analysis  remain  unchanged.  Only 
the  methodology  of  time  response 
verification  is  changed.  The  proposed  change 
will  not  result  in  the  modification  of  any 
system  interface  that  would  increase  the 
likelihood  of  an  accident  since  these  events 
are  independent  of  the  proposed  change.  The 
proposed  amendment  will  not  change, 
degrade,  or  prevent  actions,  or  alter  any 
assumptions  previously  made  in  evaluating 
the  radiological  consequences  of  an  accident 
described  in  the  UFSAR.  Therefore,  the 
proposed  amendment  does  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

This  change  does  not  alter  the  performance 
of  the  Reactor  Protection  System  (RPS)  or 
Primary  Containment  Isolation 
Instrumentation  systems.  All  RPS  and 
Primary  Containment  Isolation 
Instnmientation  channels  will  still  have  an 
initial  response  time  verified  by  test  before 
initially  placing  the  chaimel  in  operational 
service  and  after  any  maintenance  that  could 
affect  response  time.  Changing  the  method  of 
periodically  verifying  instrument  response 
for  certain  RPS  and  Primary  Containment 
Isolation  Instrumentation  channels  (assuring 
equipment  operability)  from  time  response 
testing  to  calibration  and  channel  checks  will 
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not  create  any  new  accident  initiators  or 
scenarios.  Periodic  surveillance  of  these 
instruments  will  detect  significant 
degradation  in  the  channel  characteristic. 
Implementation  of  the  proposed  amendment 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Implementation  of  NEDO  32291-A 
methodologies  for  eliminating  selected 
response  time  testing  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  current  response  time  limits  are  based  on 
the  maximum  values  assumed  in  the  plant 
safety  analyses.  The  analyses  conservatively 
time  testing  does  not  affect  the  capability  of 
the  associated  systems  to  establish  the 
margin  of  safety.  The  elimination  of  the 
selected  response  perform  their  intended 
function  within  the  allowed  response  time 
used  as  the  basis  for  plant  safety  analyses. 
Plant  and  system  response  to  an  initiating 
event  will  remain  in  compliance  within  Uie 
assumptions  of  the  safety  analyses,  and 
therefore,  the  margin  of  safety  is  not  affected. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Peter 
Marquardt,  Legal  Department,  688  WCB, 
Detroit  Edison  Company,  2000  2nd 
Avenue,  Detroit.  Michigan  48226-1279. 

NRC  Section  Chief:  L.  Raghavan, 
Section  Chief. 

Detroit  Edison  Company,  Docket  No. 
50-34 1 ,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  amendment  request:  May  23, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Technical  Specifications 
(TSs)  to  revise  the  requirements  for 
system  operability  during  movement  of 
recently  irradiated  fuel  assemblies  in 
the  secondary  containment. 
Specifically,  the  Applicability  of  TS 
3.3.7.1,  "Control  Room  Emergency 
Filtration  (CREF)  System 
Instrumentation,"  3.7.3.  "Control  Room 
Emergency  Filtration  (CREF)  System." 
and  3.7.4,  "Control  Center  Air 
Conditioning  (AC)  System."  during 
movement  of  recently  irradiated  fuel 
assemblies  would  be  deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  License  Amendment  involves  changes 
in  the  requirements  for  the  operability  of  the 
CREF  system,  CREF  system  instrumentation, 
and  Control  Center  Air  Conditioning  (AC) 
system.  The  functions  of  these  systems 
provide  configurations  for  mitigating  the 
consequences  of  radiological  accidents; 
however,  they  do  not  involve  the  initiation 
of  any  previously  analyzed  accident. 
Therefore,  the  proposed  changes  cannot 
increase  the  probability  of  any  previously 
evaluated  accident. 

The  analysis  of  the  Fuel  Handling  Accident 
(FHA)  concludes  that  radiological 
consequences  are  within  the  regulatory 
acceptance  criteria.  The  FHA  analysis 
includes  evaluations  of  the  radiological 
consequences  resulting  from  a  limiting  drop 
of  a  fuel  assembly,  using  the  Alternative 
Source  Term  (AST)  and  the  Regulatory  Guide 
1.25  methodologies,  over  the  reactor  core. 
The  radiological  consequences  associated 
with  this  scenario,  assuming  no  mitigation 
credit  for  the  CREF  System,  have  been  shown 
to  satisfy  the  regulatory  acceptance  criteria. 
Therefore,  the  proposed  changes  do  not 
significantly  increase  the  radiological 
consonances  of  any  previously  evaluated 
accident. 

Based  on  the  above,  the  proposed  changes 
do  not  significantly  increase  the  probability 
or  consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  alter  the 
design  function  or  operation  of  the  systems 
involved.  The  CREF  system  will  still  provide 
protection  to  control  room  occupants  in  the 
case  of  a  significant  radioactive  release.  The 
revised  Technical  Specification  (TS) 
requirements  are  supported  by  the  FHA 
analysis.  The  radiological  consequences  of  a 
FHA  under  the  proposed  TS  requirements  are 
well  below  the  regulatory  limits.  The 
proposed  changes  do  not  introduce  any  new 
modes  of  plant  operation  and  do  not  involve 
physical  modifications  to  the  plant.  The 
original  Licensing  Basis  for  the  FHA  took  no 
credit  for  CREF  system  mitigation.  Therefore, 
the  proposed  changes  do  not  create  the 
potential  for  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  changes  to  the  Fermi  2  TS 
requirements  are  supported  by  the  design 
basis  analysis  and  are  established  such  that 
the  radiological  consequences  are  below  the 
regulatory  guidelines.  Safety  margins  and 
analytical  conservatisms  are  retained  to 
ensure  that  the  analysis  adequately  bounds 
all  postulated  event  scenarios.  The  proposed 
TS  requirements  continue  to  ensure  that  the 
radiological  consequences  at  both  the  control 


room  and  the' exclusion  area  and  low 
population  zone  boundaries  are  below  the 
corresponding  regulatory  guidelines; 
therefore,  the  proposed  changes  will  not 
result  in  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Peter 
Marquardt,  Legal  Department,  688  WCB, 
Detroit  Edison  Company,  2000  2nd 
Avenue,  Detroit,  Michigan  48226-1279. 

NRC  Section  Chief:  L.  Raghavan, 
Section  Chief. 

Dominion  Nuclear  Coimecticut,  Inc., 
Docket  No.  50-336,  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request.  May  7. 
2002. 

Description  of  amendment  request. 
The  proposed  amendment  would 
change  Technical  Specifications  (TSs) 
2.2.  "Limiting  Safety  System  Settings" 
and  3/4.3,  "Instrumentation"  to  more 
accurately  reflect  the  existing  plant 
design  for  the  Reactor  Protection 
System,  the  Engineered  Safety  Features 
Actuation  System,  and  the  Radiation 
Monitoring  System  instnunentation  and 
to  provide  consistency  within  TS  Tables 
2.2-1,  3.3-1,  and  4.3-1.  Specifically,  the 
proposed  amendment  would  make  the 
following  changes: 

(1)  The  Reactor  Coolant  Pump 
Speed — low  functional  unit,  also  known 
as  the  Underspeed — Reactor  Coolant 
Pumps  fimctional  unit,  which  is  not 
credited  by  the  facility  accident 
analysis,  would  be  deleted  from  the  TSs. 

(2)  The  mode  applicability  for  the 
Wide  Range  Logarithmic  Neutron  Flux 
Monitor  functional  unit  would  be 
revised  consistent  with  a  previously 
approved  license  amendment  (Millstone 
Unit  No.  2  License  Amendment  No.  38, 
dated  April  19, 1978). 

(3)  The  Safety  Limits  And  Limiting 
Safety  System  Settings  TS  would  be 
revised  for  completeness  and 
consistency  with  the  Reactor  Protection 
System  Instrumentation  TS  to  include 
those  functional  units  which  do  not 
have  specific  trip  or  allowable  values. 

(4)  The  Reactor  Protection  System 
Instnmientation  TS  would  be  revised  to 
include  operability  requirements  for  the 
Reactor  Protection  System  Logic 
functional  unit. 

(5)  The  Reactor  Protection  System 
Instnunentation  TS  would  be  revised  to 
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include  operability  requireftients  for  the 
Reactor  Trip  Breakers  functional  unit. 

(6)  The  Engineered  Safety  Feature 
Actuation  System  Instrumentation  TS 
would  be  revised  to  include  operability. 
trip  setpoint.  and  surveillance 
requirements  for  the  Automatic 
Actuation  Logic,  as  applicable, 
associated  with  the  Safety  Injection, 
Containment  Spray,  Containment 
Isolation.  Main  Steam  Isolation. 
Enclosure  Building  Filtration, 
Containment  Sump  Recirculation,  Loss 
of  Power,  and  Auxiliary  Feedwater 
functional  units. 

(7)  The  Engineered  Safety  Feature 
Actuation  System  Instrumentation  TS 
action  statement  for  the  Auxiliary 
Feedwater  manual  actuation  functional 
unit  would  be  revised  such  that  the 
required  actions  are  consistent  with  the 
applicability  of  the  TS. 

(8)  The  Engineered  Safety  Feature 
Actuation  System  Instrumentation  table, 
which  identifies  Engineered  Safety 
Features  Trip  Values,  would  be  revised 
for  completeness  and  consistency  to 
include  those  functional  units  which  do 
not  have  specific  trip  or  allowable 
values. 

(9)  The  Radiation  Monitoring 
Instrumentation  TS  would  be  revised  to 
include  a  new  surveillance  requirement 
which  would  verify  that  the  response 
time  for  the  control  room  isolation 
function  is  consistent  with  facility 
accident  analysis  assumptions. 

(10)  The  Noble  Gas  Effluent  Monitor 
(high  range)  (Unit  2  stack)  functional 
tmit  would  be  relocated  within  the 
applicable  TS  as  a  process  monitor, 
consistent  with  its  ciurent  (and  original) 
design  function. 

(11)  The  Remote  Shutdown 
Instrumentation  TS  would  be  revised 
consistent  with  standard  practices  for 
TS  format  such  that  the  action  statement 
would  not  be  entered  unless  the 
minimum  channels  of  remote  shutdown 
instrumentation  that  are  required  to  be 
operable,  as  defined  by  this 
specification,  are  not  maintained. 

(12)  The  Remote  Shutdown 
Instrumentation  TS  would  be  revised  by 
extending  the  restoration  period  for  an 
inoperable  channel  of  remote  shutdown 
instrumentation  from  7  days  to  31  days. 

The  TS  Bases  would  also  be  revised, 
as  applicable,  to  reflect  these  changes. 

Basis  for  proposed  no  significant 
hazards  considemtion  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
stafTs  review  is  presented  below: 


1.  Involve  a  significant  Increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  would  not  alter 
the  way  any  structure,  system,  or 
component  functions  and  would  not 
alter  the  manner  in  which  the  plant  is 
operated.  There  are  no  hardware 
changes  associated  with  the  proposed 
changes.  Therefore,  the  Reactor 
Protection  System,  the  Engineered 
Safety  Featxues  Actuation  System,  and 
the  Radiation  Monitoring  System 
instnunentation  would  continue  to 
perform  within  the  boimds  of  the 
previously  performed  accident  analyses. 
The  proposed  changes  to  the  operability 
requirements  would  not  affect  the 
instnunentation's  ability  to  mitigate  the 
design-basis  accidents.  The  design-basis 
accidents  would  remain  the  same 
postiilated  events  described  in  the 
Millstone  Unit  No.  2  Final  Safety 
Analysis  Report,  and  the  consequences 
of  these  events  will  not  be  affected. 
Therefore,  the  proposed  changes  would 
not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  would  not  alter 
the  plant  configuration  (no  new  or 
different  type  of  eqtiipment  would  be 
installed)  or  require  any  new  or  imusual 
operator  actions.  The  proposed  changes 
would  not  alter  the  way  any  structiu«, 
system,  or  component  functions  smd 
would  not  alter  the  manner  in  which  the 
plant  is  operated.  The  proposed  changes 
would  not  introduce  any  new  failiu« 
modes.  Therefore,  the  proposed  changes 
would  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  would  not 
reduce  the  margin  of  safety  since  the 
changes  have  no  impact  on  any  accident 
analysis  assiunption.  The  proposed 
changes  would  not  decrease  the  scope  of 
equipment  currently  required  to  be 
operable  or  subject  to  surveillance 
testing,  nor  would  the  proposed  changes 
affect  any  instrument  setpoints  or 
equipment  safety  functions.  The 
proposed  changes  would  not  alter  the 
operation  of  any  component  or  system, 
nor  would  the  proposed  changes  affect 
any  safety  limits  or  safety  system 
settings  which  are  credited  in  a  facility 
accident  analysis.  Therefore,  the 
proposed  changes  would  not  result  in  a 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Connecticut,  Inc.. 
Rope  Ferry  Road,  Waterford.  CT  06385. 

NRC  Section  Chief:  James  W.  Clifford. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2.  Mecklenburg 
County,  North  Carolina 
Date  of  amendment  request:  April  18, 

2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  to 
increase  the  boron  concentration  in  the 
spent  fuel  pool  from  730  ppm  to  850 
ppm,  reduce  the  Boraflex  credit  from  50 
percent  to  40  percent,  and  change  the 
storage  criteria,  fuel  enrichment,  and 
bumup  requirements  for  Region  2A  of 
this  spent  fuel  pool. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  based  upon  the  following: 

Dropped  Fuel  Assembly 

There  is  no  significant  increase  in  the 
probability  of  a  fuel  assembly  drop  accident 
in  the  spent  fuel  pools  when  considering  the 
degradation  of  the  Boraflex  panels  in  the 
spent  fuel  pool  racks  coupled  with  the 
presence  of  soluble  boron  in  the  spent  fuel 
pool  water  for  criticality  control.  The 
handling  of  the  fuel  assemblies  in  the  spent 
fuel  pool  has  always  been  performed  in 
borated  water,  and  the  quantity  of  Boraflex 
remaining  in  the  racks  has  no  effect  on  the 
probability  of  such  a  drop  accident. 

The  criticality  analysis  showed  that  the 
consequences  of  a  fuel  assembly  drop 
accident  in  the  spent  fuel  pools  are  not 
affected  when  considering  the  degradation  of 
the  Boraflex  in  the  spent  fuel  pool  racks  and 
the  presence  of  soluble  boron. 
Fuel  Misleading 

There  is  no  significant  increase  in  the 
probability  ofihe  accidental  misloading  of 
spent  fuel  assemblies  into  the  spent  fuel  pool 
racks  when  considering  the  degradation  of 
the  Boraflex  in  the  spent  fuel  pool  racks  and 
the  presence  of  soluble  boron  in  the  pool 
water  for  criticality  control.  Fuel  assembly 
placement  and  storage  will  continue  to  be 
controlled  pursuant  to  approved  fuel 
handling  procedures  to  ensure  compliance 
with  the  Technical  Specification 
requirements.  These  procedures  will  be 
revised  as  needed  to  comply  with  the  revised 
Region  2A  requirements  which  would  be 
imposed  by  the  proposed  Technical 


Specification  changes.  These  revised  storage 
limits  were  developed  with  input  from 
station  personnel.  Their  awareness,  in 
conjunction  with  any  procedure  changes  as 
described  above,  will  provide  additional 
assurance  that  an  accidental  misloading  of  a 
spent  fuel  assembly  should  not  occur. 

There  is  no  increase  in  the  consequences 
of  the  accidental  misloading  of  spent  fuel 
assemblies  into  the  spent  fuel  pool  racks 
because  criticality  analyses  demonstrate  that 
the  pool  will  remain  subcritical  following  an 
accidental  misloading  if  the  pool  contains  an 
adequate  soluble  boron  concentration. 
Current  Technical  Specification  3.7.14  will 
ensure  that  an  adequate  spent  fuel  pool  boron 
concentration  is  maintained  in  the  McGuire 
spent  fuel  storage  pools.  The  McGuire  Station 
UFSAR  Chapter  16.  "Selected  Licensee 
Commitments,"  provides  for  adequate 
monitoring  of  the  remaining  Boraflex  in  the 
spent  fuel  pool  racks.  If  that  monitoring 
identifies  further  reductions  in  the  Boraflex 
panels  which  would  not  support  the 
conclusions  of  the  McGuire  Criticality 
Analysis,  then  the  McGuire  TSs  and  design 
bases  would  be  revised  as  needed  to  ensure 
that  acceptable  subcriticality  are  maintained 
in  the  McGuire  spent  fuel  storage  pools. 

Significant  Change  in  Spent  Fuel  Pool 
Temperature 

There  is  no  significant  increase  in  the 
probability  of  either  the  loss  of  normal 
cooling  to  the  spent  fiiel  pool  water  or  a 
decrease  in  pool  water  temperature  from  a 
large  emergency  makeup  when  considering 
the  degradation  of  the  Boraflex  in  the  spent 
'fuel  pool  recks  and  the  presence  of  soluble 
boron  in  the  pool  water  for  subcriticality 
control  since  a  high  concentration  of  soluble 
boron  has  always  been  maintained  in  the 
spent  fuel  pool  water.  Current  Technical 
SpecificaUon  3.7.14  will  ensure  that  an 
adequate  spent  fiiel  pool  boron  concentration 
is  maintained  in  the  McGuire  spent  fiiel 
storage  pools. 

A  loss  of  normal  cooling  to  the  spent  fuel 
pool  water  causes  an  increase  in  the 
temperature  of  the  water  passing  through  the 
stored  fuel  assemblies.  This  causes  a  decrease 
in  water  density  that  would  result  in  a 
decrease  in  reactivity  when  Boraflex  neutron 
absorber  panels  are  present  in  the  racks. 
However,  since  a  reduction  iiT  the  amount  of 
Boraflex  present  in  the  Region  2A  racks  is 
considered,  and  the  spent  fuel  pool  water  has 
a  high  concentration  of  boron,  a  density 
decreases  causes  a  positive  reactivity 
addition.  However,  the  additional  negative 
reactivity  provided  by  the  current  boron 
concentration  limit,  above  that  provided-by 
the  concentration  required  to  maintain  kefr 
less  than  or  equal  to  0.95  (1470  ppm),  will 
compensate  for  the  increased  reactivity 
which  could  result  from  a  loss  of  spent  fuel 
pool  cooling  event.  Because  adequate  soluble 
boron  will  be  maintained  in  the  spent  fuel 
pool  water,  the  consequences  of  a  loss  of 
normal  cooling  to  the  spent  fuel  pool  will  not 
be  increased.  Current  Technical  Specification 
3.7.14  will  ensure  that  an  adequate  spent  fiiel 
pool  boron  concentration  is  maintained  in 
the  McGuire  spent  fuel  storage  pools. 

A  decrease  in  pool  water  temperature  from   . 
a  large  emergency  makeup  causes  an  increase 
in  water  density  that  would  result  in  an 


increase  in  reactivity  when  Boraflex  neutron 
absorber  panels  are  present  in  the  racks. 
However,  the  additional  negative  reactivity 
provided  by  the  current  boron  concentration 
limit,  above  that  provided  by  the 
concentration  required  to  maintain  kcfr  less 
than  or  equal  to  0.95  (1470  ppm),  will 
compensate  for  the  increased  reactivity 
which  could  result  from  a  decrease  in  spent 
fuel  pool  water  temperature.  Because 
adequate  soluble  boron  will  be  maintained  in 
the  spent  fiiel  pool  water,  the  consequences 
of  a  decrease  in  pool  water  temperature  will 
not  be  increased.  Current  Technical 
Specification  3.7.14  will  ensure  that  an 
adequate  spent  fuel  pool  boron  concentration 
is  maintained  in  the  McGuire  spent  fuel 
storage  pools. 

2.  Will  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated? 

No.  Criticality  accidents  in  the  spent  fuel 
pool  are  not  new  or  different  types  of 
accidents.  They  have  been  an^yzed  in 
Section  9.1.2.3  of  the  Updated  Final  Safety 
Analysis  Report  and  in  Criticality  Analysis 
reports  associated  with  specific  licensing 
amendments  for  fuel  enrichments  up  to  4.75 
weight  percent  U-235.  Specific  accidents 
considered  and  evaluated  include  fuel 
assembly  drop,  accidental  misloading  of 
spent  fuel  assemblies  into  the  spent  fiiel  pool 
racks,  and  significant  changes  in  spent  fiiel 
pool  water  temperature.  The  accident 
analysis  in  the  Updated  Final  Safety  Analysis 
Report  remains  bounding. 

The  possibility  for  creating  a  new  or 
different  kind  of  accident  is  not  credible.  The 
amendment  proposes  to  take  credit  for  the 
soluble  boron  in  the  spent  fuel  pool  water  for 
reactivity  control  in  the  spent  fuel  pool  while 
maintaining  the  necessary  margin  of  safety. 
Because  soluble  boron  has  always  been 
present  in  the  spent  fuel  pool,  a  dilution  of 
the  spent  fuel  pool  soluble  boron  has  always 
been  a  possibility;  however,  a  criticality 
accident  resulting  from  a  dilution  accident 
was  not  considered  credible.  A  spent  fuel 
pool  dilution  evaluation  *  *  *  has 
demonstrated  that  a  dilution  of  the  boron 
concentration  in  the  spent  fuel  pool  water 
which  could  increase  the  rack  k^if  to  greater 
than  0.95  (constituting  a  reduction  of  the 
required  margin  to  criticality)  is  not  a 
credible  event.  The  requirement  to  maintain 
a  revised  minimum  boron  concentration  in 
the  spent  fuel  pool  water  for  reactivity 
control  (at  least  850  ppm)  will  have  no  effect 
on  normal  pool  operations  and  maintenance. 
There  are  no  changes  in  equipment  design  or 
in  plant  configuration.  This  revised 
requirement  will  not  result  in  the  installation 
of  any  new  equipment  or  modification  of  any 
existing  equipment.  Therefore,  the  proposed 
amendment  will  not  result  in  the  possibility 
of  a  new  or  different  kind  of  accident. 

3.  Will  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  The  proposed  Technical  Specification 
changes  and  the  resulting  McGuire  Region 
2A  spent  fuel  storage  operating  limits  will 
provide  adequate  safety  margin  to  ensure  that 
the  stored  fuel  assembly  array  will  always 
remain  subcritical.  Those  revised  limits  are 
based  on  a  plant  specific  criticality  analysis 
based  on  the  "Westinghouse  Spent 


•   •   * 


Fuel  Rack  Criticality  Analysis  Methodology" 

*  *   *  The  Westinghouse  methodology  for 
taking  credit  for  soluble  boron  in  the  spent 
fuel  pool  has  been  reviewed  and  approved  by 
the  NRC  *   *   *  This  methodology  takes 
partial  credit  for  soluble  boron  in  the  spent 
fuel  pool  and  requires  conformance  with  the 
following  NRC  acceptance  criteria  for 
preventing  criticality  outside  the  reactor: 

(1)  keiT  shall  be  less  than  1.0  if  fully  flooded 
with  unborated  water  which  includes  an 
allowance  for  uncertainties  at  a  95% 
probability,  95%  confidence  (95/95)  level; 
and 

(2)  kefr  shall  be  less  than  or  equal  to  0.95 
if  fully  flooded  with  borated  water,  which 
includes  an  allowance  for  uncertainties  at  a 
95/95  level. 

The  criticality  analysis  utilized  credit  for 
soluble  boron  to  ensure  kerr  will  be  less  than 
or  equal  to  0.95  under  normal  circumstances, 
and  storage  configurations  have  been  defined 
using  a  95/95  kcrr  calculation  to  ensure  that 
the  spent  fuel  rack  keir  will  be  less  than  1.0 
with  no  soluble  boron.  Soluble  boron  credit 
is  used  to  provide  safety  margin  by 
maintaining  kcrr  less  than  or  equal  to  0.95 
including  uncertainties,  tolerances  and 
accident  conditions  in  the  presence  of  spent 
fuel  pool  soluble  boron.  The  loss  of 
substantial  amounts  of  soluble  boron  from 
the  spent  fuel  pool  which  could  lead  to 
exceeding  a  ktn  ofi).95  has  been  evaluated 

*  *  *  and  shown  to  be  not  credible. 
Accordingly,  the  required  margin  to 
criticality  is  not  reduced. 

Previous  evaluations  *  *  *  have  shown 
that  the  dilution  of  the  spent  fuel  pool  boron 
concentration  from  the  conservative  assumed 
initial  boron  concentration  (2475  ppm)  to  the 
minimum  boron  concentration  required  to 
maintain  kdr  ^  0.95  (850  ppm)  is  not  credible. 
The  dilution  analyses,  along  with  the  95/95 
criticality  calculation  which  shows  that  the 
spent  fuel  rack  k^rr  will  remain  less  than  1.0 
when  flooded  with  unborated  water,  provide 
a  level  of  safety  comparable  to  the 
conservative  criticality  analysis 
methodology*  *  * 

Therefore,  the  proposed  changes  in  this 
license  amendment  will  not  result  in  a 
significant  reduction  in  the  facility's  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn,  Diike  Energy  Corporation,  422 
South  Church  Street,  Charlotte,  North 
Carolina  28201-1006. 

NRC  Section  Chief:  John  A.  Nakoski. 

Energy  Northwest,  Docket  No.  50-397, 
Columbia  Generating  Station,  Benton 
County,  Washington 

Date  of  amendment  request:  April  19, 
2002. 

Description  of  amendment  request: 
The  proposed  change  revises  Technical 
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Specification  (TS)  5.5.10.  "Technical 
Specification  (TS)  Bases  Control 
Program."  to  provide  consistency  with 
changes  to  10  CFR  50.59  as  published  in 
the  Federal  Re^er  (64  PR  53582)  on 
October  4. 1999.  that  became  effective 
March  13.  2001.  The  proposed  changes 
to  TS  5.5.10  are  made  to  incorporate  the 
change  made  in  10  CFR  50.59  to  remove 
the  phrase  "unreviewed  safety 
question."  The  proposed  changes  to  TS 
5.5.10  are  consistent  with  NRC 
approved  Technical  Specification  Task 
Force  (TSTF)  Standard  Technical 
Specification  Change  Traveler  TSTF- 
364,  Revision  0.  as  amended  by  the 
Westinghouse  Owners  Group  (WOG) 
editorial  change  WOG-ED-24. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  deletes  the  reference 
to  "unreviewed  safety  question"  as  defined 
in  10  CFR  50.59.  [)eletion  of  the  definition 
of  "unreviewed  safety  question"  was 
approved  by  the  NRC  with  the  revision  of  10 
CFR  50.59.  This  change  is  administrative  in 
nature.  Consequently,  the  probability  of  an 
accident  previously  evaluated  is  not 
significantly  increased.  Changes  to  the  TS 
Bases  are  still  evaluated  in  accordance  with 
10  CFR  50.59.  As  a  result,  the  probability  or 
consequences  of  any  accident  previously 
evaluated  ar»not  significantly  affected.  There 
is  no  increase  in  the  radiological  dose  at  the 
site  boundary  for  any  previously  evaluated 
accident.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (i.e.,  no  new 
or  different  type  of  equipment  will  be 
installed)  or  a  change  in  the  methods 
governing  normal  plant  operation.  These 
changes  are  considered  administrative  in 
nature  and  do  not  modify,  add,  delete,  or 
relocate  any  technical  requirements  in  the 
TS.  Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  will  not  reduce  a 
margin  of  safety  because  it  has  no  direct 
effect  on  any  safety  analyses  assumptions. 
Changes  to  the  TS  Bases  that  result  in 
meeting  the  criteria  in  paragraph  10  CFR 
50.59(c)(2)  continue  to  require  NRC  approval 
piusuant  to  10  CFR  50.59.  This  change  is 


administrative  in  nature  based  on  the 
revision  to  10  CFR  50.59.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  C. 
Foindexter.  Esq..  Winston  &  Strawn. 
1400  L  Street.  NW,.  Washington.  DC 
20005-3502. 

NEC  Section  Chief:  Stephen  Dembek. 

Entergy  Gulf  States.  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458. 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  May  14. 
2002 

Description  of  amendment  request: 
The  proposed  changes  will  amend  the 
Operating  License  to  revise  the  as-found 
safety  function  lift  setpoint  tolerances 
for  the  Safety  and  Relief  Valves  (S/RVs) 
for  River  Bend  Station.  Unit  1.  The 
proposed  amendment  does  not  change 
the  actual  setpoint  or  the  way  the  S/RVs 
are  operated,  would  be  limited  to  the 
lower  tolerances  and  would  not  affect 
the  upper  limits,  and  would  only  apply 
to  the  as-foimd  tolerance  and  not  to  the 
as-left  tolerance  which  will  remain 
unchanged.  The  as-found  tolerances  are 
used  for  determining  operability  and  to 
increase  sample  sizes  for  testing.  There 
will  be  no  change  to  the  valves  as 
installed  in  the  plant.  The  proposed 
amendment  would  also  allow 
surveillance  of  the  relief  mode  of 
operation  of  the  S/RVs  without 
physically  lifting  the  disk  of  a  valve  off 
the  seat  at  power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

These  changes  have  no  Influence  on  the 
probability  or  consequences  of  any  accident. 
The  setpoint  tolerance  change  does  not 
(alffect  the  operation  of  valves  that  are 
installed  in  the  plant  or  change  the  as-lefl 
tolerance  which  will  remain  at  ±1%.  The 
setpoint  tolerances  for  valves  that  have  been 
tested  or  refurbished  are  not  being  changed. 
The  change  only  has  an  [ajffect  on  increased 
sampling  for  operability  and  for  1ST  [in- 
service  testing]  purposes.  The  change  to  the 


tolerance  only  affects  the  lower  limit  for 
opening  the  valve  and  does  not  change  the 
upper  limit  which  is  the  limit  that  protects 
from  overpressurization. 

There  is  no  increase  in  the  probability  or 
consequences  of  any  accident  based  on  the 
changes  to  the  remote  actuation  testing  of  the 
valves  because  the  valve  opening  capability 
will  continue  to  be  bench  tested  and  the 
actuator  will  be  tested  independently.  The 
open  and  close  capabilities  will  therefore  be 
demonstrated  satisfactorily. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

No  new  or  different  accidents  are  created 
because  the  proposed  changes  do  not  change 
the  configiuation  or  operation  of  the  plant  iiiM 
any  way.  The  setpoint  tolerance  changes  only 
affect  the  criteria  that  determines  when  a 
valve  test  is  considered  to  be  a  failure  and 
is  limited  to  the  lower  4imit.  It  does  not 
change  the  criteria  for  the  upper  limit  that 
protects  against  overpressurization. 

The  changes  to  the  remote  actuation  testing 
continue  to  provide  assurance  that  the  valves 
have  open  and  close  capabilities  and  remain 
consistent  with  the  intent  of  the  present 
surveillance. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  do  not  change  the 
configuration  or  operation  of  the  plant  in  any 
way.  The  setpoint  tolerance  changes  only 
affect  the  criteria  that  determines  when  a 
valve  test  is  considered  to  be  a  failure  and 
is  limited  to  the  lower  limit.  It  does  not 
change  the  criteria  for  the  upper  limit  that 
protects  against  overpressurization. 

The  changes  to  the  remote  actuation  testing 
continue  to  provide  assurance  that  the  valve 
has  open  and  close  capability  and  is 
consistent  with  the  intent  of  the  present 
surveillance. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark 
Wetterh^,  Esq..  Winston  &  Strawn, 
1400  L  Street,  NW,.  Washington.  DC 
20005. 

NRC  Section  Chief:  Robert  A.  Gramm. 
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Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  May  14, 
2002, 

Description  of  amendment  request: 
Entergy  Operations,  Inc.  (Entergy) 
requests  changes  to  the  Degraded 
Voltage — Voltage  basis  and  loss-of- 
coolant  accident  (LOCA)  time  delay 
allowable  values  (Technical 
Specification  Table  3.3.8.1-1.  Items  l.c 
and  l.e;  and  Items  2.c  and  2.e)  to  reflect 
the  results  of  new  calculations 
performed  in  association  with  a  design 
basis  reconstitution. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1,  Does  the  proposed  chance  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  change  in  the  degraded  voltage 
protection  voltage  and  time  delay  allowable 
values  allows  the  protection  scheme  to 
function  as  originally  designed.  The 
proposed  allowable  values  ensure  that  the 
Class  IE  distribution  system  remains 
connected  to  the  offsite  power  system  when 
adequate  offsite  voltage  is  available  and 
motor  starting  transients  are  considered. 
Replacement  of  the  Division  1  and  2 
degraded  voltage  relays  provide  operational 
flexibility  to  accommodate  the  proposed 
protection  voltage  allowable  values,  which 
are  more  conservative  than  the  current  limits. 
Calculations  have  demonstrated  that 
adequate  margin  is  present  to  support  the 
decrease  in  the  minimum  allowable  Division 
3  degraded  voltage.  The  sniall  increase  in  the 
time  delay  allowable  values  more  accurately 
reflects  the  actual  load  sequencing 
experienced  during  an  accident  condition. 
The  proposed  time  delay  continues  to 
provide  equipment  protection  while 
preventing  a  premature  separation  from 
offsite  power.  The  diesel  start  due  to  a  Loss 
of  Coolant  Accident  signal  is  not  impacted  by 
this  change.  During  an  actual  degraded 
voltage  condition,  the  degraded  voltage  time 
delays  will  continue  to  isolate  the  Class  IE 
distribution  system  from  offsite  power  before 
the  diesel  is  ready  to  assume  the  emergency 
loads,  which  is  the  limiting  time  basis  for 
mitigating  system  responses  to  the  accident. 
For  this  reason,  the  existing  Loss  of  Power  / 
Loss  of  Coolant  accident  analysis  continues 
to  be  valid. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 


Response:  No. 

The  proposed  change  involves  the  revision 
of  degraded  voltage  protection  voltage  and 
time  delay  allowable  values  to  satisfy 
existing  design  requirements.  Component 
replacement  necessary  to  support  these  new 
values  will  be  performed  in  accordance  with 
plant  procedures,  which  ensure  adherence 
with  all  quality  requirements'.  No  additional 
failure  mechanisms  are  introduced  as  a  result 
of  the  changes  to  the  allowable  values. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  protection  voltage  allowable 
values  are  low  enough  to  prevent  inadvertent 
power  supply  transfer,  but  high  enough  to 
ensure  that  sufficient  voltage  is  available  to 
the  required  equipment.  The  small  increase 
in  the  time  delay  allowable  values  more 
accurately  reflects  the  actual  load  sequencing 
experienced  during  an  accident  condition. 
The  proposed  time  delay  continues  to 
provide  equipment  protection  while 
preventing  a  premature  separation  from 
offsite  power.  The  diesel  start  due  to  a  Loss 
of  Coolant  Accident  signal  is  not  impacted  by 
this  change.  During  an  actual  degraded 
voltage  condition,  the  degraded  voltage  time 
delays  will  continue  to  isolate  the  Class  IE 
distribution  system  from  offsite  power  before 
the  diesel  is  ready  to  assume  the  emergency 
loads. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration,- 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq.,  Winston  &  Strawn, 
1400  L  Street.  NW..  Washington.  DC 
20005. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1.  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  May  14, 
2002. 

Description  of  amendment  request: 
Entergy  Operations,  Inc.  is  proposing  to 
revise  the  River  Bend  Station,  Unit  1 
(RBS),  Administrative  Technical 
Specifications  (TSs)  regarding 
containment  leak  rate  testing.  The 
proposed  change  will  revise  RBS 
Administrative  TS  55.13  to  add  an 
exception  to  the  commitment  to  follow 
the  guidelines  for  Regulatory  Guide 
1.163,  "Performance-Based  Containment 
Leak-Test  Program."  The  exception  is  . 


taken  to  the  interval  guidance  in  NEI 
94-01,  Revision  0,  "Industry  Guideline 
for  Implementing  Performance-Base 
Option  of  10CFR50,  Appendix  J"  The 
effect  of  this  request  will  be  a  one-time 
extension  of  the  interval  between  tests 
from  10  years  to  15  years. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

10CFR50,  Appendix  J  was  amended  to 
incorporate  provisions  for  performance-based 
testing  in  1995.  The  proposed  amendment  to 
Technical  Specification  (TS)  5.5.13  adds  a 
one-time  extension  to  the  current  interval  for 
Type  A  testing  (i.e.,  the  integrated  leak  rate 
test).  The  current  interval  often  years,  based 
on  past  performance,  would  be  extended  on 
a  one-time  basis  to  15-years  from  the  date  of 
the  last  test.  The  proposed  extension  to  the 
Type  A  test  cannot  increase  the  probability 
of  an  accident  since  there  are  no  design  or 
operating  changes  involved  and  the  test  is 
not  an  accident  initiator.  The  proposed 
extension  of  the  test  interval  does  not  involve 
a  significant  increase  in  the  consequences 
since  research  documented  in  NUREG-1493, 
"Performance  Based  Containment  Leak  Rate 
Test  Program."  has  found  that,  generally, 
fewer  than  3%  of  the  potential  containment 
leak  paths  are  not  identified  by  Type  B  and 
C  testing.  A  risk  evaluation  of  the  interval 
extension  for  RBS  is  consistent  with  these 
results.  In  addition,  at  RBS.  the  testing  and 
containment  inspections  also  provide  a  high 
degree  of  assurance  that  the  containment  will 
not  degrade  in  a  manner  detectable  only  by 
a  Type  A  test.  Inspections  required  by  the 
Maintenance  Rule  (10CFR50.65)  and  by  the 
American  Society  of  Mechanical  Engineers 
Boiler  and  Pressure  Vessel  Code  are 
performed  to  identify  containment 
degradation  that  could  affect  leaktightness. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  different  kind  of  accident 
from  any  accident  previously  evaluated? 

Response:  No. 

The  proposed  extension  to  the  inter\'al  for 
the  Type  A  test  does  not  involve  any  desigrj 
or  operational  changes  that  could  lead  to  a 
new  or  different  kind  of  accident  from  any 
accidents  previously  evaluated.  The  test  itself 
is  not  being  modified,  but  is  only  intended 
to  be  performed  after  a  longer  interval.  The 
proposed  change  does  not  involve  a  physical 
alteration  of  the  plant  (no  new  or  different 
type  of  equipment  will  be  installed)  or  a 
change  in  the  methods  governing  normal 
plant  operation. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
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kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
signiHcant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  generic  study  of  the  increase  in  the 
Type  A  test  interval.  NUREG-1493. 
concluded  there  is  an  imperceptible  increase 
in  the  plant  risk  associated  with  extending 
the  test  interval  out  to  twenty  years.  Further, 
the  extended  test  interval  would  have  a 
minimal  effect  on  this  risk  since  Type  B^nd 
C  testing  detect  97%  of  potential  leakage 
paths.  For  the  requested  change  in  the  RBS 
ILRT  (integrated  leak  rate  testing)  interval,  it 
was  determined  that  the  risk  contribution  of 
leakage  will  increase  0.32%.  This  change  is 
considered  very  small  and  does  not  represent 
a  signiflcant  reduction  in  the  margin  of 
safety. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq.,  Winston  ft  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc..  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  May  14, 
2002. 

Description  of  amendment  request: 
The  proposed  modification  of  the  River 
Bend  Station  Technical  Specifications  is 
to  revise  several  of  the  Surveillance 
Requirements  (SRs)  pertaining  to  testing 
of  the  Division  3  standby  diesel 
generator  (DC)  and  manual  transfer  test 
for  offsite  circuits.  The  proposed  change 
would  modify  specific  restrictions 
associated  with  these  SRs  that  prohibit 
performing  required  testing  in  Modes  1 , 
2,  or  3.  The  affected  SRs  are  SR  3.8.1.8, 
SR  3.8.1.9,  SR  3.8.1.10,  SR  3.8.1.11,  SR 
3.8.1.12,  SR  3.8.1.13,  SR  3.8.1.16,  SR 
3.8.1.17,  SR  3.8.1.18,  and  SR  3.8.1.19. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated?  , 

Response:  No. 


The  DG  and  its  associated  emergency  loads 
are  accident  mitigating  features,  not  accident 
initiating  equipment.  Therefore,  there  will  be 
no  impact  on  any  accident  probabilities  by 
the  approval  of  the  requested  amendment. 

The  design  of  plant  equipment  is  not  being 
modiPied  by  these  proposed  changes.  As 
such,  the  ability  of  the  DG  to  respond  to  a 
design  basis  accident  will  not  be  adversely 
impacted  by  these  proposed  changes.  The 
capability  of  the  DG  to  supply  power  in  a 
timely  manner  will  not  be  compromised  by 
permitting  performance  of  DG  testing  during 
periods  of  power  operation.  Additionally, 
limiting  testing  to  only  one  DG  at  a  time 
ensures  that  design  basis  requirements  for 
backup  power  is  met.  should  a  fault  occur  on 
the  tested  DG.  Therefore,  there  would  be  no 
signiflcant  im[>act  on  any  accident 
consequences. 

Based  on  the  above,  the  proposed  change 
to  permit  certain  DG  surveillance  tests  to  be 
performed  during  plant  operation  will  have 
no  [alffect  on  accident  probabilities  or 
consequences.  Therefore,  the  proposed 
change  does  not  involve  a  signiflcant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

No  new  accident  causal  mechanisms 
would  be  created  as  a  result  of  NRC  (Nuclear 
Regulatory  Commission)  approval  of  this 
amendment  request  since  no  changes  are 
being  made  to  the  plant  that  would  introduce 
any  new  accident  causal  mechanisms. 
Equipment  will  be  operated  in  the  same 
conflguration  with  the  exception  of  the  plant 
mode  in  which  the  testing  is  conducted.  This 
amendment  request  does  not  impact  any 
plant  systems  that  are  accident  initiators: 
neither  does  it  adversely  impact  any  accident 
mitigating  systems. 

Based  on  the  above,  implementation  of  the 
proposed  changes  would  not  create  the 
fHissibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
signiflcant  reduction  in  a  margin  of  safety? 

Response:  No. 

Margin  of  safety  is  related  to  the 
confldence  in  the  ability  of  the  flssion 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  The  proposed  changes 
to  the  testing  requirements  for  the  DG  do  not 
affect  the  operability  requirements  for  the 
DG.  as  verification  of  such  operability  will 
continue  to  be  performed  as  required. 
Continued  verification  of  operability 
supports  the  capability  of  the  IX}  to  perform 
its  required  function  of  providing  emergency 
[Kiwer  to  plant  equipment  that  supports  or 
constitutes  the  flssion  product  barriers. 
Consequently,  the  performance  of  these 
flssion  product  barriers  will  not  be  impacted 
by  implementation  of  this  proposed 
amendment.  , 


In  addition,  the  proposed  changes  involve 
no  changes  to  setpoints  or  limits  established 
or  assumed  by  the  accident  analysis.  On  this 
and  the  above  basis,  no  safety  margins  will 
be  impacted. 

Therefore,  the  proposed  change  does  not 
involve  a  signiflcant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq.,  Winston  &  Strawn. 
1400  L  Street,  NW.,  Washington,  DC 
20005. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Nuclear  Operations,  Docket  No. 
50-247,  Indian  Point  Nuclear 
Generating  Unit  No.  2,  Westchester 
County,  New  York 

Date  of  amesfldment  request:  May  30, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  requirements  in  several 
administrative  programs  in  Technical 
Specification  (TS)  Section  6.0, 
"Administrative  Controls."  Specifically, 
the  proposed  amendment  would:  (1) 
Replace  the  specific  management  titles 
for  several  organizational  positions  with 
generic  titles,  (2)  replace  the  title  of  the 
Quality  Assurance  Program  Description 
with  a  reference  to  the  quality  assurance 
program  described  or  referenced  in  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR),  and  (3)  delete  the  functions  of 
the  Station  Nuclear  Safety  and  the 
Nuclear  Facilities  Safety  Committees 
and  the  Vice  President-Nuclear  Power 
since  their  duties  and  responsibilities 
are  described  in  the  Quality  Assurance 
Program  Description.  The  proposed 
changes  reflect  the  organizational 
integration  at  the  Indian  Point  Energy 
Center. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  signiflcant  increase  in  the 
probability  or  in  the  consequences  of  an 
accident  previously  evaluated? 

The  proposed  change  eliminates  the 
redundant  controls  on  elements  of  the 
managerial  and  administrative  controls 
implemented  by  the  quality  assurance 
program  described  or  referenced  in  the 
UFSAR.  There  are  no  changes  proposed  to 
the  design,  operation,  maintenance  or  testing 
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of  the  plant's  systems,  structures  or 
components.  Therefore,  the  assumptions  of 
the  operability  or  performance  of  systems, 
structures,  or  components  in  accident 
analyses  are  unchanged. 

The  adequacy  of  the  managerial  and 
administrative  controls  used  to  assure  safe 
operation  were  previously  accepted  by  the 
NRC  [Nuclear  Regulatory  Commission]  in 
their  approval  of  the  quality  assurance 
program  description.  The  changes  to  the 
existing  controls  were  evaluated  under  10 
CFR  50.54  to  ensure  the  changes  would  not 
reduce  the  commitments  in  the  quality 
assurance  program  description  previously 
accepted  by  the  NRC.  Therefore,  there  is  no 
increase  in  the  probability  or  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  changes  do  not  affect  the 
design,  operation,  maintenance,  or  testing  of 
a  plant  system,  structure  or  component.  No 
new  or  unanalyzed  conditions  can  be  created 
through  the  proposed  replacement  of  speciflc 
administrative  position  titles  with  generic 
position  titles,  since  the  authority, 
responsibility  and  qualiflcation  for  each 
required  position  are  specifled  in  the  quality 
assurance  program  described  or  referenced  in 
the  UFSAR. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  amendment  involve 
a  signiflcant  reduction  in  a  margin  of  safety? 

The  proposed  changes  do  not  affect  a 
design  function  or  operation  of  any  plant 
structure,  system,  or  component.  The  change 
does  not  affect  the  method  of  ENO's  (Entergy 
Nuclear  Operations']  compliance  with  any 
regulation.  The  changes  to  the  quality 
assurance  program  as  described  or  referenced 
in  the  UFSAR  were  evaluated  under  10  CFR 
50.54  and  it  was  determined  that  the  changes 
do  not  reduce  any  commitments  from  the 
quality  assurance  program  description  that 
was  previously  evaluated  and  accepted  by 
the  NRC. 

Therefore,  the  proposed  changes  do  not 
result  in  a  change  to  any  of  the  safety 
analyses  or  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  has^ds  consideration. 

Attorney  for  licensee:  Mr.  John  Fulton, 
Assistant  General  Counsel,  Entergy 
Nuclear  Operations,  Inc.,  440  Hamilton 
Avenue,  White  Plains,  NY  10601. 

NRC  Section  Chief  :  Richard  J.  Laufer. 


Exelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50-454  and  STN  50- 
■  455,  Byron  Station,  Unit  NoS.  1  and  2, 
Ogle  County,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  request:  March 
19.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  method  of  controlling  the  fuel  cycle 
unfavorable  exposure  time  (UET)  related 
to  an  anticipated  transient  without 
scram  (ATWS)  event.  The  ciurent 
methodology  controls  UET  by  limiting 
the  value  of  the  moderator  temperature 
coefficient  (MTC)  inherent  in  the  reactor 
core  design.  The  proposed  license 
amendment  would  utilize  the 
Configuration  Risk  Management 
Program  to  administratively  control  the 
availability  of  ATWS  risk  significant 
equipment  to  minimize  core  UET.  By 
removing  the  UET  MTC  constraint, 
reload  cores  may  be  designed  with  a 
more  positive  MTC  as  allowed  by  the 
TS,  therefore  resulting  in  significant 
benefits  including  reduced  fuel  cost, 
reduced  outage  time,  and  reduced 
amount  of  spent  fuel. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration. 

The  proposed  TS  changes  do  not  involve 
a  signiflcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  change  in  the  methodology  of 
controlling  the  UET  associated  with  an 
ATWS  event  will  not  increase  the  probability 
of  any  accident  previously  evaluated.  t 

including  an  ATWS  event.  All  systems, 
including  the  existing  ATWS  Mitigating 
Systems  Actuation  Circuitry  (AMSAC).  will 
continue  to  be  operated  in  accordance  with 
current  design  requirements,  and  no  new 
components  or  system  interactions  have  been 
identifled  that  could  lead  to  an  increase  in 
the  probability  of  any  accident  previously 
evaluated  in  the  UFSAR. 

Currently,  the  UET  for  a  given  fuel  cycle 
must  be  less  than  5%  of  the  operating  cycle 
under  a  "base  case"  set  of  plant  conditions 
(i.e.,  100%  power-operated  relief  valve 
(PORV)  capacity.  100%  AFW  system 
availability,  no  control  rod  insertion 
capability,  and  AMSAC  available).  The 
proposed  license  amendment  would  replace 
the  5%  fuel  cycle  limit  on  UET  with  the 
requirement  to  administratively  control 
ATWS  risk  signiflcant  equipment  when  core 
conditions  are  "unfavorable"  over  the  entire 
operating  cycle.  The  goal  of  the 
administrative  control  program  is  to 
minimize  the  UET  at  all  times.  The 
methodology  used  to  determine  the  UET  will 
remain  the  same  as  the  currently  approved 


methodology.  The  Conflguration  Risk 
Management  Program  (CRMP),  currently 
described  in  the  Byron  Station  and 
Braidwood  Station  Technical  Requirements 
Manual  (TRM),  Appendix  T.  will  be  used  to 
manage  the  availability  of  ATWS  risk 
signiflcant  equipment.  The  CRMP  will 
provide  a  proceduralized  process  to  perform 
a  conflguration  risk  assessment  of  the  plant 
equipment  configuration  and  availability 
prior  to  planned  on-line  maintenance  of  the 
ATWS  risk  signiflcant  equipment  and/or 
functions.  The  CRMP  is  currently  used  as  a 
tool  to  manage  maintenance  activities  to 
minimize  any  increase  in  the  consequences 
of  an  abnormal  event  or  accident. 
Development  of  the  Byron  Station  and 
Braidwood  Station  CRMP  is  consistent  with 
10  CFR  50.65,  "Requirements  for  monitoring 
the  effectiveness  of  maintenance  at  nuclear 
power  plants,"  paragraph  (a)(4),  and  is 
governed  by  Work  Control  Procedure.  WC- 
AA-101,  "6n-Line  Work  Control  Process." 

The  ATWS  risk  signiflcant  equipment 
which  will  be  monitored  by  the  CRMP 
includes  the: 

•  Rod  control  system; 

•  AFW  system; 

•  Pressurizer  PORVs;  and 

•  ATWS  Mitigating  Systems  Actuation 
Circuitry  (AMSAC) 

This  change  in  methodology  will  also  have 
no  effect  on  the  consequences  of  any  accident 
previously  evaluated  including  an  ATWS 
event.  Should  an  ATWS  occur  during  an 
"unfavorable"  fuel  cycle  period,  the 
consequences  of  this  event  will  remain 
unchanged  under  the  new  methodology 
which  only  administratively  controls  plant 
equipment  availability  associated  with  the 
UET.  Also,  the  consequences  of  an  ATWS 
event  with  the  core  designed  with  a  more 
positive  MTC  remain  acceptable.  Although 
the  time  to  RCS  [reactor  coolant  system) 
overpressure  and  resultant  loss-of-coolant 
accident  (LOCA)  may  decrease,  the 
consequences  of  the  LOCA  remain 
unchanged. 

Based  on  this  evaluation,  it  is  concluded 
that  the  proposed  TS  change  does  not  involve 
a  signiflcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  TS  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  configuration,  operation  and  accident 
response  of  the  Byron  Station  and  the 
Braidwood  Station  systems,  structures  or 
components  are  unchanged  by  the  proposed 
TS  change  which  would  utilize  an  alternate 
method  of  controlling  the  UET  of  a  fuel  cycle. 
No  transient  event  would  result  in  a  new 
sequence  of  events  that  could  lead  to  a  new 
accident  scenario. 

No  new  operating  mode,  safety-related 
equipment  lineup,  accident  scenario,  or 
equipment  failure  mode  was  identified  as  a 
result  of  utilizing  the  CRMP  to  monitor 
ATWS  risk  significant  equipment.  In 
addition,  this  methodology  does  not  create 
any  new  failure  modes  that  could  lead  to  a 
different  kind  of  accident.  Software  changes 
to  the  existing  CRMP  will  be  made  to  monitor 
the  above  mentioned  ATWS  risk  significant 
equipment. 
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Baaed  on  this  analysis,  it  is  concluded  that 
no  new  accident  scenarios,  failure 
mechanisms  or  limiting  single  failures  are 
introduced  as  a  result  of  the  proposed 
change.  The  proposed  TS  change  does  not 
have  an  adverse  effect  on  any  safety-related 
system.  Therefore,  the  proposed  TS  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  newly  proposed  methodology  of 
monitoring  and  controlling  the  UETT  during 
an  operating  cycle  is  more  conservative  than 
the  currently  approved  method  and: 
therefore,  will  increase  the  margin  of  safety. 

Currently,  the  UET  for  a  given  fuel  cycle 
is  limited  to  less  than  5%  of  the  operating 
cycle  and  is  only  evaluated  for  a  "base  case" 
set  of  plant  conditions  (i.e..  100%  PORV 
capacity,  100%  AFW  system  availability,  no 
control  rod  insertion  capability,  and  AMSAC 
available).  The  UET  is  currently  limited  by 
constraining  the  value  of  the  N4TC  inherent 
in  the  reload  reactor  core  design. 

The  proposed  methodology  will  utilize  the 
CRMP  as  a  tool  to  monitor  the  availability  of 
ATWS  risk  signiHcant  equipment  during  the 
entire  operating  cycle.  By  effectively 
managing  the  planned  on-line  maintenance 
of  AllVS  risk  significant  equipment,  the 
cycle  UET  will  be  minimized  at  all  times. 
This  methodology  also  analyzes  different 
combinations  of  ATWS  risk  signiflcant 
equipment  availability  in  addition  to  the 
"base  case"  conditions.  The  proposed  license 
amendment  would  replace  the  5%  fuel  cycle 
limit  on  UET  with  the  requirement  to 
administratively  control  ATWS  risk 
significant  equipment  when  core  conditions 
are  "unfavorable"  over  the  entire  operating 
cycle.  The  goal  of  the  administrative  program 
is  to  minimize  the  UET  at  all  times.  The 
methodology  used  to  determine  the  UET  will 
remain  the  same  as  the  currently  approved 
methodology.  The  Configuration  Risk 
Management  Program  (CRMP)  currently 
described  in  the  Byron  Station  and 
Braidwood  Station  Technical  Requirements 
Manual  (TRM).  Appendix  T,  will  be  used  to 
manage  the  availability  of  ATWS  risk 
significant  equipment.  The  CRMP  will 
provide  a  proceduralized  process  to  perform 
a  configuration  risk  assessment  of  the  plant 
equipment  configuration  and  availability 
prior  to  planned  on-line  maintenance  of  the 
ATWS  risk  significant  equipment  and/or 
functions.  The  CRMP  is  currently  used  as  a 
tool  to  manage  maintenance  activities  to 
minimize  any  increase  in  the  consequences 
of  an  abnormal  event  or  accident. 
Development  of  the  Byron  Station  and 
Braidwood  Station  CRMP  is  consistent  with 
10  CFR  50.65,  "Requirements  for  monitoring 
the  effectiveness  of  maintenance  at  nuclear 
power  plants,"  paragraph  (a)(4),  and  is 
governed  by  Work  Control  Procedure,  WC- 
AA-101.  "On-Line  Work  Control  Process." 

Based  on  this  evaluation,  the  proposed  TS 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  upon  the  above  analyses  and 
evaluations,  we  have  concluded  that  the 
proposed  change  to  the  TS  involve  no 
significant  hazards  consideration. 


The  NRC  staif  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
CuUen,  Deputy  General  Counsel,  Exelon 
BSC— Legal.  2301  Market  Street. 
Philadelphia,  PA  19101. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Florida  Power  Corporation,  et  al. 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  (CR-3)  Nuclear  Generating  Plant. 
Citrus  County,  Florida 

Date  of  amendment  request:  Jime  5. 

2002. 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Improved  Technical  Specifications  to 
increase  the  maximum  allowed  rated 
thermal  power  for  Crystal  River  Unit  3 
from  2544  MegaWatts-thermal  (NfWt)  to 
2568  MWt. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  analyzed. 

The  proposed  change  will  increase  the 
maximum  core  power  level  from  2544  MWt 
to  2568  MWt.  This  increase  will  only  require 
adjustments  and  calibrations  of  existing  plant 
instrumentation  and  control  systems.  No 
hardware  upgrades  or  equipment 
replacements  are  needed  to  implement  the 
proposed  change. 

Nuclear  steam  supply  systems  (NSSS)  and 
balance-of-plant  (BOP)  systems  and 
components  tHat  could  be  affected  by  the 
proposed  change  have  been  evaluated  using 
revised  NSSS  design  parameters  based  on  a 
core  power  level  of  2568  MWt.  The  results 
of  these  evaluations,  which  used  well- 
defined  analysis  input  assumptions/ 
parameter  values  and  currently  approved 
analytical  techniques,  indicate  that  CR-3 
systems  and  components  will  continue  to 
function  within  their  design  parameters  and 
remain  capable  of  performing  their  required 
safety  functions  at  2568  MWt.  Since  the 
revised  NSSS  parameters  remain  within  the 
design  conditions  of  the  reactor  coolant 
system  (RCS)  functional  specification,  the 
proposed  change  will  not  result  in  any  new 
design  transients  or  adversely  affect  the 
current  CR-3  design  transient  analyses. 

The  accidents  analyzed  in  Chapter  14  of 
the  CR-3  Final  Safely  Analysis  Report 
(FSAR)  have  been  revTiewed  for  the  impact  of 
the  uprate.  Based  on  the  power  levels 
assumed  in  the  current  safety  analyses,  it  has 
been  determined  that  all  FSAR  and 


supporting  analyses  boiuid  the  uprate.  This 
includes  the  dose  calculations  for  the  design 
basis  radiological  accidents,  which  assume  a 
power  level  of  2619  MWt  (2568  MWt  plus  an 
assumed  2  percent  measurement 
uncertainty). 

Based  on  the  above,  the  change  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

(2)  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  analyzed. 

As  discussed  above,  no  hardware  upgrades 
or  equipment  replacements  are  required  to 
implement  the  proposed  change.  All  CR-3 
systems  and  components  will  continue  to 
function  within  their  design  parameters  and 
remain  capable  of  performing  their  required 
safety  functfons.  The  proposed  change  does 
not  impact  current  CR-3  design  transients  or 
introduce  any  new  transients.  The  design, 
physical  configuration  and  operation  of  the 
plant  will  not  be  changed:  as  a  result,  no  new 
equipment  failure  modes  will  be  introduced. 
Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Does  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

Challenges  to  the  fuel,  reactor  coolant 
system  (RCS)  pressure  boundary  and 
containment  were  evaluated  for  uprate 
conditions.  Core  analyses  show  that  the 
implementation  of  the  power  uprate  will 
continue  to  meet  the  current  nuclear  design 
basis.  Impacts  to  components  associated  with 
RCS  pressure  boundary  structural  integrity, 
and  factors  such  as  pressure/temperature 
limits,  vessel  Huence,  and  pressurized 
thermal  shock  (PTS)  were  determined  to  be 
bounded  by  current  analyses.  Mass  and 
energy  release  to  the  containment  from  a 
loss-of-coolant  accident  (LOCA)  or  main 
steam  line  break  are  also  bounded  by  current 
analyses,  which  assume  an  initial  power 
level  of  2619  MWt. 

As  discussed  above,  all  systems  will 
continue  to  operate  within  their  design 
parameters  and  remain  capable  of  performing 
their  intended  safety  functions  following 
implementation  of  the  proposed  change. 
Finally,  the  current  CR-3  safety  analyses, 
including  the  design  basis  radiological 
accident  dose  calculations,  bound  the  uprate. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  K.  Alexander 
Glenn,  Associate  General  Coimsel 
(MAC-BT15A),  Florida  Power 
Corporation.  P.O.  Box  14042,  St. 
Petersburg.  Florida  33733-4042. 

NRC  Acting  Section  Chief:  Kahtan  N. 
Jabbour. 
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Florida  Power  and  Light  Company, 
Docket  No.  50-335.  St.  Lucie  Plant.  Unit 
No.  1,  St.  Lucie  County,  Florida 

Date  of  amendment  request:  May  22, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  6,9.1. ll.b  to 
add  two  NRC-approved  topical  reports 
to  the  Core  Operating  Limits  Report 
(COLR)  methodology  list,  and  delete 
su(>erseded  reports.  Also,  the  method  of 
listing  topical  reports  would  be  revised 
to  be  consistent  with  Technical 
Specifications  Task  Force  (TSTF)  363, 
which  has  been  approved  by  the  NRC. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  updates  the  list 
of  COLR  methodologies  and  would  allow  the 
use  of  two  new  NRC  approved 
methodologies.  EMF-2310{P)(A),  "SRP 
[Standard  Review  Plan]  Chapter  15  Non- 
LOCA  (Loss-of-Coolant  Accident] 
Methodology  for  Pressurized  Water  Reactors 
l(PWR)l,"  and  EMF-2328  (P)(A),  "PWR  Small 
Break  LOCA  Evaluation  Model,  S-RELAP5 
Based,"  for  the  St.  Lucie  Unit  1  safety 
analyses.  The  proposed  changes  have  no 
adverse  impact  on  the  operation  of  the  plant 
and  have  no  relevance  to  the  accident 
initiators.  There  are  no  changes  to  the  plant 
configuration,  and  thus  the  frequency  of 
occurrence  of  previously  analyzed  accidents 
is  not  affected  by  the  proposed  changes. 

With  the  updated  methodologies,  the  safety 
analysis  would  continue  to  meet  the  analysis 
acceptance  criteria  consistent  with  the  design 
basis  requirements.  The  proposed  changes 
have  no  adverse  effect  on  the  safety  analysis 
and  thus  would  not  involve  a  significant 
increase  in  the  consequences  of  design  basis 
accidents.  Changes  to  the  COLR  limits  would 
continue  to  be  controlled  per  Generic  Letter 
88-16  under  the  provisions  of  10  CFR  50.59 
and  the  requirements  of  TS  6.9.1.11.C. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a.significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  proposed  amendment  updates  the  list 
of  approved  methodologies  in  TS  6.9.1. ll.b. . 
These  changes  would  not  create  the 
possibility  of  a  new  kind  of  accident  since 
there  is  no  change  to  the  plant  configuration, 
systems  or  components,  which  would  create 


new  failure  modes.  The  modes  of  operation 
of  the  plant  remain  unchanged. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  have  no  adverse 
impact  on  the  safety  analysis.  The  changes 
proposed  would  continue  to  provide  mai;gin 
to  the  acceptance  criteria  for  Specified 
Acceptable  Fuel  Design  Limits  (SAFDL),  10 
CFR  50.46(b)  requirements,  primary  and 
secondary  overpressurization,  peak 
containment  pressure,  potential  radioactive 
releases,  and  existing  limiting  conditions  for 
operation.  The  future  use  of  updated 
approved  methodologies  would  follow  all 
design  basis  requirements  to  ensure  that  a 
safety  margin  to  the  acceptance  criteria 
would  continue  to  remain  available  at  all 
power  levels  for  operation  of  St.  Lucie  Unit 
1. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Jimo  Beach,  Florida  33408- 
0420. 

NRC  Section  Chief:  Kahtan  N. 
Jabbour,  Acting. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request:  May  23, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS) 
associated  with  refueling  operations  to 
remove  the  requirement  for  operability 
of  certain  systems  (containment 
penetrations,  spent  fuel  pool  and  shield 
building  ventilation,  and  containment 
isolation)  when  handling  fuel 
assemblies  that  have  decayed  a 
sufficient  period  of  time  such  that  dose 
consequences  of  the  postulated  fuel 
handling  accident  (FHA)  remain  below 
the  limits  of  10  CFR  Part  100  and  the 
NRC  Standard  Review  Plan  with  these  . 
systems  unavailable.  The  proposed 
changes  are  consistent  wiUi  the 
Standard  TS  for  Combustion 
Engineering  plants  and  a  portion  of 


Nuclear  Energy  Institute  TS  Task  Force 
change  traveler  TSTF-51 ,  Revision  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  the  St.  Lucie 
Units  1  and  2  TSs  incorporate  line  item 
improvements  that  are  based  on  assumptions 
in  the  postulated  fuel  handling  accident 
analyses.  These  proposed  changes  remove 
the  applicability  of  TSs  regarding  operability 
of  certain  systems  (containment  penetrations, 
spent  fuel  pool  and  shield  building 
ventilation,  and  containment  isolation)  when 
handling  fuel  assemblies  that  have  decayed 
a  sufficient  period  of  time.  The  results  of  the 
FHA  analyses  demonstrate  that  sufficient 
radioactive  decay  has  occurred  after  72  hours 
such  that  the  resulting  dose  consequences  are 
well  within  the  limits  given  in  10  CFR  100 
and  within  the  limits  given  in  the  Standard 
Review  Plan,  NUREG-0800.  The  systems  that 
have  been  included  in  these  proposed 
changes  will  have  administrative  controls  in 
place  to  assure  that  systems  are  available  and 
can  be  promptly  returned  to  operation  to 
further  reduce  dose  consequences.  These 
administrative  controls  will  include  a  single 
normal  or  contingency  method  to  promptly 
close  the  primary  or  secondary  containment 
penetrations.  These  prompt  methods  need 
not  completely  block  the  penetrations  nor  be 
capable  of  resisting  pressure,  but  are  to 
enable  the  ventilation  systems  to  draw  the 
release  from  the  postulated  FHA  such  that  it 
can  be  treated  and  monitored.  This  will 
result  in  lower  doses  than  those  calculated 
for  the  FHA. 

The  equipment  or  systems  involved  are  not 
initiators  of  an  accident.  Operability  of  these 
systems  or  equipment  during  fuel  movement 
and/or  core  alterations  has  no  affect  on  the 
probability  of  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  significantly 
increase  the  consequences  of  a  fuel  handling 
accident  as  previously  evaluated.  The 
calculated  doses  are  well  within  the  limits 
given  in  10  CFR  Part  100  and  within  the      \ 
limits  given  in  the  Standard  Review  Plan,    , 
NUREG-0800.  In  addition,  the  calculated 
doses  are  larger  than  the  expected  doses 
because  the  calculations  do  not  credit  any 
filtration  or  containment  of  the  source  term 
that  will  occur  by  the  administrative  controls 
that  will  be  in  place. 

The  changes  being  proposed  do  not  affect 
assumptions  contained  in  other  plant  safety 
analyses  or  the  physical  design  of  the  plant, 
nor  do  they  affect  other  TSs  that  preserve 
safety  analysis  assumptions.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  proposed  amendments  would  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed. 
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(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  proposed  changes  to  the  TSs  do  not 
affect  or  create  a  different  type  of  fuel 
handling  accident.  The  fuel  handling 
accident  analyses  assume  that  all  of  the 
iodine  and  noble  gases  that  become  airborne, 
escape,  and  reach  the  exclusion  area 
boundary  and  low  population  zone  with  no 
credit  taken  for  filtration,  containment  of  the 
source  term,  or  for  decay  or  deposition.  The 
proposed  changes  do  not  involve  the 
addition  or  modification  of  equipment  nor  do 
they  alter  the  design  of  plant  systems.  The 
revised  operations  are  consistent  with  the 
fuel  handling  accident  analyses.  Therefore, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  calculated  doses  are  well  within  the 
limits  given  in  10  CFR  Part  100  and  within 
the  limits  given  in  the  Standard  Review  Plan, 
NUREG-0800.  The  proposed  changes  do  not 
alter  the  bases  for  assurance  that  safety- 
related  activities  are  performed  correctly  or 
the  basis  for  any  TS  that  is  related  to  the 
establishment  of  or  maintenance  of  a  safety 
margin. 

The  systems  that  have  been  included  in  the 
proposeid  change  will  have  administrative 
controls  in  place  to  assure  that  the  systems 
are  available  and  can  be  promptly  returned 
to  operation  to  further  reduce  dose 
consequences.  These  administrative  controls 
will  include  a  single  normal  or  contingency 
method  to  promptly  close  the  primary  or 
secondary  containment  penetrations.  These 
prompt  methods  need  not  completely  block 
the  penetrations  nor  be  capable  of  resisting 
pressure,  but  are  to  enable  the  ventilation 
systems  to  draw  the  release  from  the 
postulated  FHA  such  that  it  can  be  treated 
and  monitored. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light.  P.O. 
Box  14000,  Jimo  Beach.  Florida  33409- 
0420. 

NRC  Section  Chief:  Kahtan  N. 
Jabbour,  Acting. 


Nebraska  Public  Power  District,  Docket 
No.  50-298.  Cooper  Nuclear  Station. 
Nemaha  County.  Nebraska 
Date  of  amendment  request:  July  30. 

2001. 
Description  of  amendment  request: 

Proposed  amendment  revises  the 
Cooper  Nuclear  Station  licensing  basis 
with  respect  to  containment 
overpresstue  contribution  to  emei^gency 
core  cooling  system  pump  net  positive 
suction  head. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a).  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below.  The  requested  amendment: 

1.  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  requested  license  amendment  does  not 
result  in  any  new  accident  initiators,  nor  are 
there  changes  being  proposed  to  other  plant 
systems  or  equipment  postulated  to  initiate 
an  accident  previously  evaluated.  Thus,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated  in  the  USAR 
(Updated  Safety  Analysis  Report]. 

The  containment  overpressure  evaluation 
conservatively  demonstrates  that  adequate 
margin  between  the  available  containment 
overpressure  and  the  overpressure  required 
to  assure  adequate  low  pressure  ECCS 
(emergency  core  cooling  system)  pump  NPSH 
(net  positive  suction  head]  are  such  that 
ECCS  pump  operation,  as  credited  in  the 
CNS  (Cooper  Nuclear  Station)  accident 
analysis,  remains  unchanged.  Thus,  the  ECCS 
pumps  continue  to  be  available  to  perform 
the  safety  functions  previously  evaluated, 
and  the  proposed  change  does  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated  in  the  USAR. 

2.  Does  not  create  the  possibility  for  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  license  amendment  does  not 
introduce  any  new  equipment  or  hardware 
changes.  The  only  equipment  affected  by  this 
license  amendment  are  the  low  pressure 
ECCS  pumps.  These  pumps  retain  their 
ability  to  function  following  any  accident 
previously  evaluated  and  no  new  accidents 
are  created  as  a  result  of  increased  reliance 
on  overpressure  or  methodology  changes. 
Thus,  the  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  in  the  USAR. 

3.  Does  not  create  a  significant  reduction 
in  the  margin  of  safety. 

Although  there  is  an  increased  reliance  on 
containment  overpressure,  adequate  low 
pressure  ECCS  pump  NPSH  is  assured,  and 
sufficient  margin  is  conservatively 
determined  to  be  maintained  between  the 
available  overpressure  and  the  required 
overpressure  to  provide  confidence  that  the 
ECCS  pumps  will  operate  as  required.  The 
calculations  are  revised  to  show  an  increased 


absolute  containment  overpressure 
consideration  from  -5  psi  (original  license 
application)  to  -9.5  psi  at  the  time  of  the 
peak  suppression  pool  temperatures 
following  a  design  basis  LOCA  (loss-of- 
coolant  accident).  At  this  containment 
overpressure,  the  CS  (core  spray]  and  RHR 
(residual  heat  removal)  pumps  will  utilize 
only  -4.45  psi  and  -6.47  psi,  respectively,  of 
the  available  overpressure.  This  provides  a 
margin  of  -5  psi  and  -3  psi,  respectively,  for 
the  CS  and  RHR  pumps  at  the  peak 
suppression  pool  temperature.  The 
calculations  also  address  both  short-term  and 
long-term  reliance  on  containment 
overpressure. 

In  the  short-term  (<600  seconds),  the  RHR 
pumps  do  not  depend  on  containment 
overpressure  for  adequate  NPSH.  However, 
during  this  short-term  period  following 
initiation  of  the  event,  the  CS  pump  is 
conservatively  calculated  to  require  as  much 
as  -4.94  psi  of  containment  overpressure  to 
assure  adequate  NPSH.  At  the  time  this 
overpressure  is  needed,  -6.85  psi  of 
containment  overpressure  is  available, 
providing  a  margin  of  -1.9  psi.  For  the  time 
periods  following  the  peak  suppression  pool 
temperature,  the  required  overpressure 
reliance  reduces  with  time  and  suppression 
pool  temperature. 

During  the  accident,  beyond  the  time 
period  of  the  peak  suppression  pool 
temperature,  a  minimum  margin  of  -0.6  psi 
is  provided  for  ECCS  pump  NPSH.  However, 
this  minimum  margin  occurs  just  prior  to  100 
hours  into  the  event  at  a  point  when  no 
containment  overpressure  is  required  for 
ECCS  pump  NPSH.  During  times  when 
containment  overpressure  is  credited,  there  is 
a  minimum  of  -1  psi  containment 
overpressure  available. 

The  analysis  also  utilizes  three  new 
methods  for  evaluation  of  the  previously 
evaluated  accidents.  These  are  the  SHEX 
code  for  the  containment  pressure  and 
temperature  response  analysis,  the  ANS  5.1- 
1979  model  for  determination  of  core  decay 
heat,  and  the  use  of  spatial  evaluation  of  the 
suppression  pool  safety  relief  valve  discharge 
quenchers  relative  to  the  ECCS  pump  intake 
strainers  for  prevention  of  steam  bubble 
ingestion.  A  benchmark  evaluation  of  the 
SHEX  code  is  provided  which  indicates  that 
the  results  are  comparable  to  previous 
analysis.  The  ANS  5.1-1979  model  is  less 
conservative  than  the  previously  used  May- 
Witt  model.  However,  this  change  in 
conservatism  is  offset  by  the  use  of  other 
input  parameter  changes  such  as  reduced 
RHR  heat  exchanger  heat  removal 
assumptions  and  increased  service  water  and 
suppression  pool  temperature  assumptions. 
Additionally,  both  the  SHEX  code  and  the 
ANS  5.1  decay  heat  model  have  been 
previously  accepted  by  NRC  as  sufficiently 
conservative  analysis  methods.  The  spatial 
evaluation  of  the  suppression  pool  safety 
relief  valve  discharge  quenchers  relative  to 
the  ECCS  pump  intake  strainers  shows  steam 
bubble  ingestion  is  not  predicted.  This 
supports  the  elimination  of  a  local 
suppression  pool  temperature  limit. 

Therefore,  sufficient  margin  and  adequate 
NPSH  are  demonstrated  with  the 
conservatism  of  a  two  sigma  (two  standard 
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deviations)  uncertainty  in  the  decay  heat 
model,  increased  suction  strainer  debris 
loading,  decreased  RHRheat exchanger 
minimum  performance  criteria,  and  increases 
in  SW  [service  water]  and  suppression  pool 
temperatures.  Thus,  the  proposed  activity 
does  no  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Jolm  R. 
McPhail.  Nebraska  Public  Power 
District.  Post  Office  Box  499.  Colimibus. 
NE  68602-0499. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Nuclear  Management  Company,  LLC. 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County. 
Wisconsin 

Date  of  amendment  request:  May  7, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  technical  specification  (TS) 
requirements  for  meeting  surveillances 
in  TS  4.0.a,  TS  requirements  for  missed 
surveillances  in  TS  4.0.C,  and  TS 
requirements  for  a  Bases  control 
program  consistent  with  TS  Bases 
Control  Program  described  in  Section 
5.5  of  NUREG-1431,  Standard 
Technical  Specifications  for 
Westinghouse  Plants.  Revision  2.  The 
delay  period  would  be  extended  fit)m 
the  current  limit  of  "  *   *   *  up  to  24 
hours  or  up  to  the  limit  of  the  time 
interval,  whichever  is  less"  to  "  *  *  * 
up  to  24  hours  or  up  to  the  limit  of  the 
time  interval,  whichever  is  greater."  In 
addition,  the  following  requirement 
would  be  added  to  surveillance 
reqtiirement  4.0.E:  "A  risk  evaluation 
shall  be  performed  for  any  Surveillance 
delayed  greater  than  24  hours  and  the 
risk  impact  shall  be  managed." 

The  Nuclear  Regulatory  Commission 
(NRC)  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  June  14,  2001  (66  FR  32400), 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line-item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28.  2001  (66  FR 
49714).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 


determination  in  its  application  dated 
May  7.  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 — ^The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed] 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 
modes  or  efi^ects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  (Limiting  Condition  for 
Operation]  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 


does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  ^e  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner.  P.O. 
Box  1497,  Madison,  WI  53701-1497. 

NRC  Section  Chief:  L.  Raghavan. 

South  Carolina  Electric  &■  Gas  Company 
lSCE&<i),  South  Carolina  Public  Service 
Authority,  Docket  No.  50-395,  Virgil  C. 
Summer  Nuclear  Station,  Unit  No.  1 
(VCSNS),  Fairfield  County.  South 
Carolina  , 

Date  of  amendment  request:  May  8, 
2002. 

Description  of  amendment  request: 
The  proposed  change  will  exclude  the 
control  room  normal  and  emergency  air 
handling  system  from  the  requirement 
to  apply  Technical  Specification  (TS) 
3.0.4  to  actions  required  by  Limiting 
Condition  for  Operation  3.7.6  in  Modes 
5  and  6. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

South  Carolina  Electric  &  Gas  Company 
(SCE&G)  has  evaluated  the  proposed  changes 
to  the  VCSNS  TS  described  above  against  the 
significant  Hazards  Criteria  of  10  CFR  50.92 
and  has  determined  that  the  changes  do  not 
involve  any  significant  hazard.  The  following 
is  provided  in  support  of  this  conclusion. 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 
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Response:  No. 

The  proposed  change  to  Technical 
Specification  3.7.6  does  not  contribute  to  the 
initiation  of  any  accident  previously 
evaluated.  The  actions  within  the  VCSNS  TS 
associated  with  the  control  room  normal  and 
emergency  air  handling  system  during 
shutdown  (i.e..  Modes  5. 6.  and  defueled) 
and  during  the  handling  of  irradiated  fuel 
does  not  require  any  physical  modification  to 
plant  components  or  systems.  Implementing 
the  proposed  action  has  no  impact  on  the 
probability  of  an  accident. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changp  to  Technical 
Specification  3.7.6  does  not  contribute  to  the 
initiation  of  any  accident  previously 
evaluated.  The  actions  within  the  VCSNS  TS 
associated  with  the  control  room  normal  and 
emergency  air  handling  system  during 
shutdown  (i.e..  Modes  5.  6,  and  defueled) 
and  during  the  handling  of  irradiated  fuel  do 
not  introduce  any  new  accident  initiator 
mechanisms.  The  exclusion  of  the  provisions 
of  Specification  3.0.4  requirements  from 
Specification  3.7.6  Mode  5  and  6.  action 
requirements  does  not  cause  the  initiation  of 
any  accident  nor  create  any  new  credible 
limiting  single  failure  nor  result  in  any  event 
previously  deemed  incredible  being  made 
credible.  As  such,  it  does  not  create  the 
possibility  of  an  accident  different  than  any 
evaluated  in  the  FSAR  [Final  Safety  Analysis 
Report). 

3.  Does  this  change  involve  a  significant 
reduction  in  margin  of  safety? 

Response:  No. 

When  invoked,  the  proposed  change  will 
allow  operational  transitions  involving 
Modes  5  and  6  within  the  remedial  measures 
currently  defined  in  the  specification, 
including  the  following  when  one  train  is 
inoperatle: 

•  A  7-day  AOT  (allowed  outage  time)  to 
restore  an  inoperable  train  to  OPERABLE 
status. 

•  Operation  of  the  OPERABLE  control 
room  emergency  air  cleanup  system  in  the 
recirculation  mode. 

Although  the  overall  reliability  of  the 
system  is  reduced  because  a  single  failure  in 
the  OPERABLE  train  could  result  in  a  loss  of 
function,  the  7-day  AOT  provides  adequate 
margins  of  safety  because  of  the  low 
probability  of  a  design  basis  accident  (DBA) 
occurring  during  this  time  period  and  the 
ability  of  the  remaining  train  to  provide  the 
required  capability.  Adequate  margins  of 
safety  are  also  provided  by  the  alternative 
action  that  places  the  unit  in  a  protected 
condition  because  this  ensures  the  remaining 
train  is  operating,  that  no  failure  preventing 
automatic  actuation  will  occur,  and  that  any 
active  Eailure  can  be  readily  detected. 

With  two  trains  inoperable,  action  must  be 
taken  immediately  to  suspend  activities  that 
could  result  in  a  release  of  radioactivity  that 
might  enter  the  control  room.  This  places  the 
unit  in  a  condition  that  minimizes  accident 
risk.  This  does  not  preclude  the  movement  of 
fuel  to  a  safe  position. 

Given  the  degree  of  protection  provided  by 
the  current  specification,  exclusion  *  *  *  of 


the  provisions  of  Speciflcation  3.0.4  is  judged 
to  not  result  in  a  significant  reduction  in  the 
margin  of  safety  as  described  in  the  bases  of 
any  Technical  Specification. 

Pursuant  to  10  CFR  50.91,  the  preceding 
analyses  provides  a  determination  that  the 
proposed  Technical  Specifications  change 
poses  no  significant  hazard  as  delineated  by 
10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  G. 
Eppink,  South  Carolina  Electric  &  Gas 
Company,  Post  Office  Box  764, 
Coliunbia,  South  Carolina  29218. 

NRC  Section  Chief:  John  A.  Nakoski 

STP  Nuclear  Operating  Company. 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project.  Units  1  and  2.  Matagorda 
County.  Texas 
Date  of  amendment  request:  K4ay  23, 

2002. 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
Shutdown  Margin  limits  to  Core 
Operating  Limits  Report  and  does  not 
change  any  requirements  that  are 
currently  in  place. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Response:  No. 

The  proposed  change  to  relocate  the 
Shutdown  Margin  limits  to  the  Core 
Operating  LimiU  Report  [COLRI  does  not 
change  any  requirements  that  are  currently  in 
place.  No  actual  plant  equipment  or  accident 
analyses  will  be  affected  by  the  proposed 
change.  The  Shutdown  Margin  limits  in  the 
COLR  will  continue  to  be  controlled  by  the 
STP  [South  Texas  Project)  programs  and 
procedures.  The  safety  analysis  addressed  in 
the  UFSAR  [updated  Rnal  safety  analysis 
report)  will  be  examined  with  respect  to 
changes  in  these  limits,  which  are  obtained 
using  NRC-(Nuclear  Regulatory  Commission] 
approved  methodologies.  Changes  to  the 
COLR  will  be  conducted  per  the 
requirements  of  10  CFR  50.59. 

The  proposed  changes  to  modify  the 
Specification  action  requirements  changing 
the  structure  of  the  specifications  to  be  more 
consistent  with  NUREG  1431,  Westinghouse 
Improved  Standard  Technical  Specifications 
have  no  technical  impact.  The  changes 
clarify  time  requirements  and  remove -details 
that  remain  consistent  with  the  UFSAR  safety 
analysis.  The  changes  have  no  effect  on  the 


reactivity  control  systems  to  perform  their 
design  functions  and  involve  no  change  to 
the  accident  analyses. 

Therefore,  the  proposed  change  does  not 
involve  a  "significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Response:  No. 

The  proposed  changes  have  no  influence  or 
impact  on,  nor  do  they  contribute  in  any  way 
to  the  probability  or  consequences  of  an 
accident.  No  safety-related  equipment  or 
safety  function  will  be  altered  as  a  result  of 
these  proposed  changes.  The  SDM  [shutdown 
margin)  will  continue  to  be  calculated  using 
the  NRC-approved  methods  that  will  be 
submitted  to  the  NRC.  The  Technical 
Specifications  will  continue  to  require 
operation  within  these  reactivity  limits. 

The  proposed  change  modifies  the 
Specification  action  requirements  but  does 
not  change  the  way  the  system  is  operated. 
When  the  limiting  condition  for  operation  is 
exceeded,  the  boration  control  system  will 
continue  to  be  operated  in  a  manner 
consistent  with  the  safety  analyses.  The 
details  concerning  boron  flow  rate  and 
concentration  that  are  removed  from  the 
Specifications  will  be  added  to  the  TS 
[technical  specification)  Bases  for  the 
purposes  of  providing  an  example. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Will  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

Response:  No. 

The  relocation  of  the  Shutdown  Margin 
limits  to  the  COLR  will  not  change  any 
requirements.  The  values  for  SDM  will 
remain  consistent  virith  the  UFSAR  and  will 
continue  to  provide  their  safety  function 
through  the  Shutdown  Margin  Specification. 
Actions  required  to  be  taken  to  restore  SDM 
will  remain  in  the  TS.  Therefore,  the 
profkosed  change  will  not  affect  the  limits  on 
reactivity  control,  and  will  not  permit 
operations  that  could  result  in  exceeding 
these  limits. 

The  proposed  change  modifies  action 
requirements  for  restoring  shutdown  margin 
or  refueling  boron  concentration.  The 
combination  of  parameters  currently  in  the 
Specification  that  are  being  removed  discuss 
one  means,  where  as  several  system  lineups 
and  boration  sources  have  been  evaluated  in 
the  safety  analysis  as  acceptable  to  restore 
Shutdown  Margin.  Also,  the  time 
requirements  for  the  action  were  modified  to 
be  consistent  with  the  safety  analysis 
assumptions.  No  actual  accident  analyses 
will  be  affected  by  these  proposed  changes. 
The  proposed  change  will  not  affect 
reactivity  control  limits  and  will  not  permit 
operations  that  could  result  in  exceeding 
these  limits. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
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10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  A.H. 
Gutterman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1111  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20004. 

NRC  Section  Chief:  Robert  A.  Gramm. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  May  23, 
2002 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
Unit  2  Operating  License  and  several 
sections  of  Technical  Specifications  to 
delete  information  differentiating 
between  Unit  1  and  Unit  2  specific  to 
Model  E  steam  generators. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  Operating  Licenses  currently  reflect 
plant  operation  with  both  Delta  94  and 
Model  E  SGs  [steam  generators),  but  all 
Model  E  SGs  will  be  replaced  with  Delta  94 
SGs  by  the  end  of  2002.  The  proposed 
administrative  change  deletes  information 
associated  with  the  Model  E  SGs  and  deletes 
references  to  Delta  94  SGs.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated- 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  Operating  Licenses  currently  reflect 
plant  operation  with  both  Delta  94  and 
Model  E  SGs.  but  all  Model  E  SGs  will  be 
replaced  with  Delta  94  SGs  by  the  end  of 
2002.  The  proposed  administrative  change 
deletes  information  associated  with  the 
Model  E  SGs  and  deletes  references  to  Delta 
94  SGs.  Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  Operating  Licenses  currently  reflect 
plant  operation  with  both  Delta  94  and 
Model  E  SGs,  but  all  Model  E  SGs  will  be 
replaced  with  Delta  94  SGs  by  the  end  of 
2002.  The  proposed  administrative  change 
deletes  information  associated  with  the 
Model  E  SGs  and  deletes  references  to  Delta 


94  SGs.  Therefore,  the  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  A.H.  Gutterman, 
Esq.,  Morgan,  Lewis,  &  Bockius,  1111 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004. 

NRC  Section  Chief:  Robert  A.  Gramm. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  May  23, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specifications  Limiting 
Conditions  for  Operation  3.7.1.5,  Main 
Steam  Isolation  Valves,  and  3.7.1.7, 
Main  Feedwater  Isolation  Valves. 

■Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

The  proposed  change  extends  the  action 
completion  time  for  one  MSIV  [main  steam 
isolation  valve]  in  Mode  1 ,  and  one  or  more 
in  Mode  2  and  3,  from  4  hours  to  8  hours.  ' 
Extending  the  completion  time  is  not  an 
accident  initiator  and  thus  does  not  change 
the  probability  that  an  accident  will  occur. 
However,  it  could  potentially  affect  the 
consequences  of  an  accident  if  an  accident 
occurred  during  the  extended  unavailability 
of  the  inoperable  MSIV.  The  increase  in  time 
that  the  MSIV  is  unavailable  is  small  and  the 
probability  of  an  event  occurring  during  this 
time  period,  which  would  require  isolation  of 
the  main  steam  flow  paths,  is  low. 

The  proposed  change  extends  the  action 
completion  time  for  one  or  more  MFIVs 
[main  feedwater  isolation  valves]  from  4 
hours  to  72  hours.  Extending  the  completion 
time  is  not  an  accident  initiator  and  thus 
does  not  change  the  probability  that  an 
accident  will  occur.  However,  it  could 
potentially  affect  the  consequences  of  an 
accident  if  an  accident  occurred  during  the 
extended  unavailability  of  the  inoperable 
MFIV.  The  increase  in  time  that  the  MFIV  is 
unavailable  is  small  and  the  probability  of  an 
event  occurring  during  this  time  period, 
which  would  require  isolation  of  the  main 
feedwater  flow  paths,  is  low. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 


-probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response:  No. 

Closure  of  the  MSIVs  is  required  to 
mitigate  the  consequences  of  large  Steam 
Line  Break  inside  containment.  The  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

Closure  of  the  MFIVs  is  required  to 
mitigate  the  consequences  of  the  Main  Steam 
Line  Break  and  Main  Feedwater  Line  Break 
accidents.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No. 

The  proposed  changes  do  not  change  any 
Technical  Specification  Limit  or  accident 
analysis  assumption.  Therefore  it  does  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  A.H.  Gutterman, 
Esq.',  Morgan,  Lewis,  &  Bockius,1111 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004. 

NRC  Section  Chief  Robert  A.  Gramm. 

Virginia  Electric  and  PowerCompany, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request:  May  14, 
2002. 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
Teclmical  Specifications  and  associated 
Bases  to  revise  the  surveillance 
frequency  of  the  containment  spray  and 
recirculation  spray  system  spray  header 
nozzles  from  a  periodic  surveillance  to 
a  performance-based  surveillance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  revision  to  Technical 
Specifications  changes  the  frequencies  of  the 
surveillance  requirements  for  the 
Containment  Spray  and  Recirculation  Spray 
nozzles.  The  frequency  is  being  changed  from 
every  10  years  to  "following  maintenance 
which  could  result  in  nozzle  blockage."  In 
accordance  with  the  requirements  of  10  CFR 
.  50.92,  the  enclosed  application  is  judged  to 
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involve  no  significant  hazards  based  upon 
the  following  information: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  change  revises  the 
surveillance  frequencies  from  every  10  years 
to  "following  maintenance  which  could 
result  in  nozzle  blockage."  Analyzed  events 
are  initiated  by  the  failure  of  plant  structures, 
systems,  or  components.  The  Containment 
Spray  and  Recirculation  Spray  Systems  are 
not  considered  to  be  initiators  of  any 
analyzed  event.  The  proposed  change  does 
not  have  a  detrimental  impact  on  the 
integrity  of  any  plant  structure,  system,  or 
component  that  initiates  an  analyzed  event. 
The  proposed  change  will  not  alter  the 
operation  of  or  otherwise  increase  the  failure 
probability  of  any  plant  equipment  that 
initiates  an  analyzed  accident.  As  a  result, 
the  probability  of  any  accident  previously 
evaluated  is  not  significantly  increased. 

The  proposed  change  revises  the 
surveillance  frequencies.  Reduced  testing  is 
justified  where  operating  experience  has 
shown  that  routinely  passing  a  surveillance 
test  performed  at  a  speciHed  interval  has  no 
apparent  connection  to  overall  component 
reliability.  In  this  case,  routine  surveillance 
testing  at  the  specified  frequency  is  not 
connected  to  any  activity,  which  may  initiate 
reduced  component  reliability,  and  therefore 
has  been  of  limited  value  u>  ensuring 
component  reliability.  Thus,  the  proposed 
frequency  change  is  not  signiflcant  from  a 
reliability  standpoint.  The  proposed 
containment  spray  and  recirculation  spray 
nozzle  surveillance  frequencies  have  been 
established  based  on  achieving  acceptable 
levels  of  equipment  reliability. 

This  change  does  not  affect  the  plant 
design.  Due  to  the  plant  design,  the  spray 
ring  headers  are  maintained  dry.  Formation 
of  significant  corrosion  products  is  unlikely. 
Due  to  their  location  at  the  top  of  the 
containment,  introduction  of  foreign  material 
from  exterior  to  the  headers  is  unlikely.  Since 
maintenance  that  could  introduce  foreign 
material  is  the  most  likely  cause  for 
obstruction,  testing  or  inspection  following 
such  maintenance  would  verify  the  nozzlefs) 
remain  unobstructed  and  the  systems' 
continued  capability  to  perform  their  safety 
function(s).  As  a  result,  the  consequences  of 
any  accident  previously  evaluated  are  not 
significantly  affected  by  the  proposed  change 
in  surveillance  frequencies. 

2.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bt)m  any  accident 
previously  evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

°  The  margin  of  safety  for  this  system  is 
based  on  the  capacity  of  the  spray  headers. 
The  system  is  not  susceptible  to  corrosion 


induced  obstruction  or  obstruction  bom 
external  sources  to  the  system.  Performance 
of  maintenance  on  a  spray  ring  header  would 
now  require  evaluation  of  the  potential  for 
nozzle  blockage  and  the  need  for  a  test  or 
inspection.  Consequently,  the  spray  header 
nozzles  should  remain  unblocked  and 
available  in  the  event  that  the  safety  function 
is  required.  Hence,  the  change  in  surveillance 
frequencies  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lillian  M. 
Cuoco,  Esq..  Senior  Nuclear  Counsel. 
Dominion  Nuclear  Connecticut.  Inc.. 
Millstone  Power  Station.  Building  475. 
5th  Floor.  Rope  Ferry  Road,  Rt.  156. 
Waterford.  Connecticut  06385. 

NRC  Section  Chief:  John  A.  Nakoski. 

Notice  of  bniance  of  Amendments  to 
Facility  OperatiQg  Licenaes 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  {the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 


the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor), 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  http:// , 
www.nTc.gov/reading-nn/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
docimients  located  in  ADAMS,  contact 
the  NRC  Public  Doctmient  Room  (PDR) 
Reference  staff  at  1-800-397-4209,  301- 
415-4737  or  by  email  to  pdi®nrc.gov. 


AmerGen  Energy  Company,  llC,  Docket 
No.  50-461.  Clinton  Power  Station.  Unit 
1.  DeWitt  County.  Illinois 

Date  of  application  for  amendment: 
July  9,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  die  Technical 
Specifications  to  be  consistent  with 
changes  made  to  10  CFR  50.59, 
"Changes,  tests,  and  experiments." 

Date  of  issuance:  Jime  4,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
.  within  60  days. 

Amendment  No.:  151. 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regiater:  August  22.  2001  (66  FR 
44162).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
Jime  4,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

AmeiGen  Energy  Company,  UC,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station.  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
September  11.  2001.  as  supplemented 
on  April  8.  2002. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications,  deleting  the  cycle- 
specific  footnote  regarding  the  safety 
limit  minimum  critical  power  ratio  in 
Section  2.1. A.  and  making  associated 
administrative  changes. 

Date  of  Issuance:  May  31.  2002. 

Effective  date:  May  31.  2002.  and 
shall  be  implemented  within  30  days  of 
issuance. 

Amendment  No.:  228. 

Facility  Operating  License  No.  DPR- 
16:  Amendment  revised  the  Technical 
Specifications. 
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Date  of  initial  notice  in  Federal 
Register:  November  28.  2001  (66  FR 
59501).  The  April  8.  2002,  letter 
provided  clarifying  information  within 
the  scope  of  the  original  application  and 
did  not  change  the  staff's  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  31,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Carolina  Power  &■  Light  Company, 
Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2.  Brunswick  County.  North 
Carolina 

Date  of  application  for  amendments: 
Jime  4,  2001,  as  supplemented  July  20, 
2001. 

Brief  Description  of  amendments:  The 
proposed  license  amendments  change 
the  Technical  Specifications 
Surveillance  Frequency  and  Action 
Requirements  for  the  suppression 
chamber-to-drywell  vacuum  breakers  at 
the  Bnmswick  Steam  Electric  Plant, 
Units  1  and  2. 

Date  of  issuance:  June  3,  2002. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  30 
days  from  date  of  issuance. 

Amendment  Nos.:  223  and  248. 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62:  Amendments  change 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegUier:  June  27,  2001  (66  FR  34280). 
The  July  20,  2001,  supplement 
contained  clarifjang  information  only, 
and  did  not  change  the  initial  no 
significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  initial  application. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  3,  2002. 

No  Significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Connecticut.  Inc.. 
Docket  No.  50-336.  Millstone  Nuclear 
Power  Station.  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
August  27,  2001. 

Brief  description  of  amendment:  This 
amendment  revised  Technical 
Specification  (TS)  3/4.6.1.3. 
"Containment  Systems — Containment 
Air  Locks"  and  the  associated  TS  Bases 
section. 

Date  of  issuance:  June  7,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  bom  the  date  of 
issuance. 


Amendment  No.:  267. 

Facility  Operating  License  No.  DPR- 
65:  This  amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
RegUten  October  31 ,  2001  (66  FR 
55010).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  7,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
August  6,  2001. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specification  3.3.1  allowable  values  for 
the  reactor  trip  system  instrumentation 
overtemperature  delta  temperature  and 
overpower  delta  temperature  set  points. 

Date  of  issuance:  May  23,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  202  and  183. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegUten  January  22.  2002  (67  FR 
2920).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  23,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Docket  No. 
50-247,  Indian  Point  Nuclear 
Generating  Unit  No.  2,  Westchester 
County,  New  York 

Date  of  application  for  amendment: 
January  8,  2002,  as  supplemented  on 
April  15,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  'Technical 
Specification  (TS)  3.4.1,  "Main  Steam 
Safety  Valves,"  to  reduce  the  maximum 
allowable  power  range  neutron  flux 
high  setpoint  when  one  or  more  main 
steam  line  safety  valves  are  inoperable. 
The  amendment  also  revises  the 
associated  TS  Basis  to  incorporate  a 
more  conservative  equation  to  calculate 
this  setpoint. 

Date  of  issuance:  June  4,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  226. 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  March  5,  2002  (67  FR  10012). 


The  April  15,  2002,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  4.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Docket  No. 
50-247,  Indian  Point  Nuclear 
Generating  Unit  No.  2,  Westchester 
County,  New  York 

Date  of  application  for  amendment: 
January  8,  2002. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  3.8,  "Refueling,  Fuel 
Storage  and  Operations  with  the  Reactor 
Vessel  Head  Bolts  Less  Than  Fully 
Tensioned,"  and  TS  4.5.F,  "Fuel  Storage 
Building  Air  Filtration  System,"  by 
deleting  the  requirements  for  the  Fuel 
Storage  Building  Air  Filtration  System. 
The  amendment  also  revised  the 
associated  Basis  sections. 

Date  of  issuance:  June  5,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  229. 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegitUr:  March  5,  2002  (67  FR  10013). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  5,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313.  Arkansas  Nuclear  One.  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request:  March 
13,  2002,  as  supplemented  by  letter 
dated  May  23,  2002. 

Brief  description  of  amendment:  The 
amendment  corrects  several  errors  that 
were  found  subsequent  to  Nuclear 
Regulatory  Commission  issuance  of 
Amendment  No.  215,  which  converted 
the  Plant  Technical  Si>ecifications  (TSs) 
for  Arkansas  Nuclear  One,  Unit  1  to 
Improved  TSs. 

tkite  of  issuance:  June  10,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  in 
conjunction  with  the  implementation  of 
Amendment  No.  215. 

Amendment  No.:  218. 

Renewed  Facilit}'  Operating  License 
No.  DPR-51:  Amendment  revised  the 
Technical  Specifications/license. 

Date  of  initial  notice  in  Federal 
RegUter:  April  30,  2002  (67  FR  21287). 
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The  supplemental  letter  dated  May  23, 
2002,  provided  additional  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  application. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  10.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One.  Unit  No.  2, 
Pope  County.  Arkansas 

Date  of  application  for  amendment: 
May  2,  2001,  as  supplemented  by  letter 
dated  March  20,  2002. 

Brief  description  of  amendment:  The 
amendment  relocated  the  requirements 
for  the  containment  recirculation  system 
from  the  Technical  Specifications  to  the 
Technical  Requirements  Manual. 

Dote  of  issuance:  May  31.  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  from  the  date  of  issuance. 

Amendment  No.:  245. 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  30.  2001  (66  FR  29352). 
The  March  20.  2002,  supplemental  letter 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  original 
Federal  Register  notice  or  the  original 
no  significant  hazards  consideration 

determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  31,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company.  LLC, 
Docket  No.  50-237,  Dresden  Nuclear 
Power  Station,  Unit  2,  Grundy  County, 
Illinois 

Date  of  application  for  amendment: 
September  5,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  the  battery  terminal 
voltage  on  float  charge  for  the  alternate 
battery. 

Date  of  issuance:  lime  6,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  193. 

Facility  Operating  License  No.  DPR- 
19:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regieter:  March  5,  2002  (67  FR  10013). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  lune  6,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Exelon  Generation  Company,  LLC, 
Docket  No8.  50-295  and  50-304.  Zion 
Nuclear  Power  Station  Units  1  and  2. 
Lake  County.  Illinois 

Date  of  application  for  amendments: 
July  9.  2001. 

Brief  description  of  amendments: 
Replace  the  phrase  "involves  an 
imreviewed  safety  question  as  defined 
in"  with  "requires  NRC  approval 
pursuant  to."  maintaining  reference  to 
10  CFR  50.59,  "Changes,  tests,  and 
experiments,"  in  order  to  provide 
consistency  with  changes  to  10  CFR 
50.59  as  published  in  the  Federal 
Register  (64  FR  53582)  dated  October  4. 
1999. 

Date  of  issuance:  Jime  4,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  frt>m  the  date  of  issuance. 

Amendment  Nos.:  182  and  169. 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  22,  2001  (66  FR 
44170).  The  Conmiission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
June  4,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County.  Florida 

Date  of  application  for  amendments: 
February  20,  2002. 

Brief  description  of  amendments: 
These  amendments  revised  TS  3/4.6.5,  - 
"Vacuum  Relief  Valves,"  to  make  the 
Limiting  Condition  for  Operation 
applicable  to  vacuum  relief  "lines"  and 
extend  the  allowed  outage  time  for  the 
containment  vacuum  relief  lines  from  4 
hours  to  72  hoitfs.  Also,  some  specific 
requirements  for  surveillance  testing 
and  valve  actuation  setpoints  are 
relocated  to  the  TS  Bases  documents. 

Date  of  Issuance:  May  30.  2002. 

Effective  Date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  Nos.:  182  and  125. 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  19,  2002  (67  FR 
12602).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  30,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Nuclear  Management  Company,  LLC, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County. 
Minnesota 


Date  of  application  for  amendment: 
February  12,  2002 

Brief  description  of  amendment:  The 
amendment  revises  Surveillance 
Requirement  (SR)  4.0.E  to  extend  the 
delay  period,  prior  to  having  to  declare 
the  subject  equipment  inoperable, 
following  a  missed  surveillance.  The 
delay  period  is  extended  from  the 
ciirrent  limit  of  "  *  *  *  up  to  24  hours 
or  up  to  the  limit  of  the  time  interval, 
whichever  is  less"  to  "  *  *  *  up  to  24 
hours  or  up  to  the  limit  of  the  time 
interval,  whichever  is  greater."  In 
addition,  the  following  requirement  is 
added  to  SR  4.0.E:  "A  risk  evaluation 
shall  be  performed  for  any  Siuveillance 
delayed  greater  than  24  hoius  and  the 
risk  impact  shall  be  managed." 

Date  of  issuance:  May  31,  2002. 

Effective  date:  As  of  me  date  of 
issuance  and  shall  be  impfemented 
within  60  days. 

Amendment  No.:  127. 

Facility  Operating  License  No.  DPR- 
22:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  2,  2002  (67  FR  15625). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  31,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  March 
27,  2002,  as  supplemented  by  letter 
dated  May  9,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  the  maximum 
allowable  value  of  the  reactor  protective 
system  (RPS)  variable  high  power  trip 
(VHPT)  setpoint  from  107.0%  to 
109.0%.  Specifically.  TS  Table  1-1. 
"RPS  Limiting  Safety  System  Settings," 
in  the  Trip  Setpoints  column  for  Trip 
Number  1  (Hi^  Power  Level  (A)  4- 
Pump  Operation]  has  been  revised  from 
107.0%  to  109.0%.  In  addition,  TS 
Section  1.3(1).  "Basis."  describing  the 
high  power  trip  initiation,  has  been 
revised  bom  107.0%  to  109.0%. 

Date  of  issuance:  May  29.  2002. 

Effective  date:  May  29.  2002.  to  be 
implemented  within  30  days  bom  the 
date  of  issuance. 

Amendment  No.:  210. 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
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consideration:  Yes  (67  FR  34478  dated 
May  14,  2002).  The  notice  provided  an 
opportunity  to  submit  comments  on  the 
Commission's  proposed  no  significant 
hazards  consideration  determination. 
No  comments  have  been  received.  The 
notice  also  provided  for  em  opportunity 
to  request  a  hearing  by  June  13,  2002, 
but  indicated  that  if  the  Commission 
makes  a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendinent.  The  Commission's 
related  evaluation  of  the  amendment, 
finding  of  exigent  circumstances, 
consultation  with  the  State  of  Nebraska 
and  final  determination  of  no  significant 
hazards  consideration  are  contained  in 
a  Safety  Evaluation  dated  May  29,  2002. 

Attorney  for  licensee:  James  R. 
Curtiss,  Esq..  Winston  &  Strawn,  1400  L 
Street,  NW..  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Rochester  Gas  and  Electric  Corporation. 
Docket  No.  50-244.  R.  E.  Ginna  Nuclear 
Power  Plant.  Wayne  County.  New  York 

Date  of  application  for  amendment: 
March  18,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  Surveillance 
Requirement  (SR)  3.0.3  to  extend  the 
delay  period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
missed  surveillance.  The  delay  period  is 
extended  from  the  current  limit  of 
"*  *  *  up  to  24  hours  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
less"  to"*  *  *  up  to  24  hours  or  up  to 
the  limit  of  the  specified  Frequency, 
whichever  is  greater."  In  addition,  the 
following  requirement  is  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
^«ater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

Date  of  issuance:  ]une  12,  2002. 

Effective  date:  June  12,  2002. 

Amendment  No.:  82. 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegiUer.  April  30.  2002  (67  FR  21293). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  12,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364. 
Joseph  M.  Farley  Nuclear  Plant.  Units  1 
and  2,  Houston  County,  Alabama 

Date  of  amendments  request:  January 
24,  2002. 

Brief  Description  of  amendments:  The 
amendments  delete  Technical 


Specifications  Section  5.5.3,  "Post 
Accident  Sampling,"  for  Farley  Nuclear 
Plant,  Units  1  and  2,  and  thereby 
eliminated  the  requirements  to  have  and 
maintain  the  post-accident  sampling 
systems. 

Date  of  issuance:  May  22,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  by 
December  31,2002. 

Amendment  Nos.:  156  and  148. 

Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  30,  2002  (67  FR  21293). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  22,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
November  8,  2001,  as  amended  by  your 
letter  dated  April  8,  2002. 

Brief  deSbription  of  amendments:  The 
amendments  deleted  various  reporting 
requirements  from  the  Sequoyah 
Technical  Specifications  (TSs)  because 
they  are  duplicative  to  the  requirements 
of  10  CFR  50.72  and  10  CFR  50.73.  One 
exception  was  reporting  of  steam 
generator  tube  inspection  results,  TS 
4.4.5.5.C,  which  is  more  stringent  than 
10  CFR  50.72  and  10  CFR  50.73. 
Therefore,  the  request  to  delete  this  TS 
was  denied. 

Date  of  issuance:  May  24,  2002. 

Effective  date:  Date  of  issuance,  to  be 
implemented  within  45  days  of 
issuance. 

Amendment  Nos.:  276  and  267. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revised 
the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  February  5,  2002  (67  FR 
5339).  The  supplemental  letter  provided 
clarifying  information  that  was  within 
the  scope  of  the  initial  notice  and  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  24,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

TXU  Generation  Company  LP,  Docket 
Nos.  50-445  and  50-446,  Comanche 
Peak  Steam  Electric  Station.  Unit  Nos. 
1  and  2,  Somervell  County,  Texas 

Date  of  amendment  request:  August 
24,  2001,  as  supplemented  by  letter 
dated  April  15,  2002. 


Brief  description  of  amendments:  The 
amendments  extend  the  surveillance 
test  interval  from  "92  days"  to  "18 
months"  for  Westinghouse  Electric 
Company  Type  AR  relays  with 
alternating  current  coils  used  as  Solid 
State  Protection  System  slave  relays,  in 
Surveillance  Requirement  (SR)  3.3.2.6 
and  auxiliary  (i.e.,  interposing)  relays  in 
the  containment  ventilation  isolation 
system  in  SR  3.3.6.5. 

Date  of  issuance:  May  31.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  Nos.:  96  and  96. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  17,  2001  (66  FR 
52804).  The  April  15,  2002.  supplement 
provided  clarifying  information  and  did 
not  change  the  original  no  significant 
hazards  determination  consideration. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  31,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-280  and  50-281, 
Surry  Power  Station.  Units  1  and  2. 
Surry  County.  Virginia 

Date  of  application  for  amendments: 
May  31,  2001,  as  supplemented  by 
letters  dated  October  17,  2001 ,  and 
March  5.  2002. 

Brief  Description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  to  add  a  14-day  allowed 
outage  time  for  the  power-operated 
relief  valve  backup  air  supply,  and 
additional  surveillance,  functional 
testing,  and  caUbration  requirements. 

Date  of  issuance:  May  31,  2002. 

Effective  date:  May  3 1 ,  2002 . 

Amendment  Nos.:  231  and  231. 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  change 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  12,  2001  (66  FR 
64310).  The  supplements  dated  October 
17,  2001.  and  March  5,  2002,  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  May  31 .  2001 , 
application  nor  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  31.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville.  Maryland,  this  14th  day 
of  June  2002. 
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For  the  Nuclear  Regulatory  Conunission. 
John  A.  Zwolinski. 

Director.  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  02-15683  Filed  6-24-02:  8:45  am] 

■UMQ  COM  TMO-ei-r 


COMMISSION  ON  OCEAN  POLICY 

Public  MMMng 

agency:  U.S.  Commission  on  Ocean 

Policy. 

action:  Notice. 


summary:  The  U.S.  Commission  on 
Ocean  Policy  will  hold  its  seventh 
regional  meeting,  the  Commission's 
ninth  public  meeting,  to  hear  and 
discuss  coastal  and  ocean  issues  of 
concern  to  the  Northeast  region  of  the 
United  States,  covering  the  area  from 
New  Jersey  to  Maine. 
dates:  Public  meetings  will  be  held 
Tuesday.  July  23,  2002  from  12:30  p.m. 
to  6  p.m.  and  Wednesday,  July  24,  2002 
from  8:30  a.m.  to  6  p.m. 
AOCNCSSES:  The  meeting  location  is 
Historic  Faneuil  Hall,  0  Faneuil  Hall 
Square,  Boston,  Massachusetts  02109. 
FOR  FURTHER  INTORMATION  CONTACT: 
Terry  Schaff.  U.S.  Commission  on 
Ocean  Policy,  1120  20th  Street.  NW.. 
Washington.  DC,  20036,  202-41»-3442, 
schaffsioceancommission.gov. 
SUPPLBMMTARY  MFORMATION:  This 
meeting  is  being  held  pursuant  to 
requirements  under  the  Oceans  Act  of 
2000  (Pub.  L.  106-256,  Section 
3(e)(1)(E)).  The  agenda  will  include 
presentations  by  invited  speakers 
representing  local  and  regional 
government  agencies  and  non- 
governmental organizations,  comments 
from  the  public  and  any  required 
administrative  discussions  and 
executive  sessions.  Invited  speakers  and 
members  of  the  public  are  requested  to 
submit  their  statements  for  the  record 
electronically  by  Monday,  July  15,  2002 
to  the  meeting  Point  of  Contact.  A 
public  comment  period  is  scheduled  for 
Wednesday,  July  24.  2002.  The  meeting 
agenda,  including  the  specific  time  for 
the  public  comment  period,  and 
guidelines  for  making  public  comments 
will  be  posted  on  the  Commission's 
Web  site  at  http:// 

www.oceancommission.gov  prior  to  the 
meeting. 

Dated:  )une  19.  2002. 
lamM  D.  Watkins. 
Admiral.  USNfRet.).  Chairman.  U.S. 
Commission  on  Ocean  Policy. 
(FR  Doc.  02-15948  Filed  6-24-02;  8:45  am) 


SECURITIES  AND  EXCHANGE 
COMM»8ION 


2002-421 


;  File  No.  SR-Ahmx- 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 


—   of  FNIng  Mid  kiMiMdM*  EfftcllvMMM 
of  PrapoMd  Ruto  CtMfig*  by  ttM 
Amarlcan  Stock  Exelwngo  LLC 
Rotating  to  a  Sta-Monlli  ExiMwion  of 
ttM  Exchango's  PNol  Program  lor 
AutooMtte  Exociillon  of  Orders  for 
Exchange  Tradod  FuiMls 

June  17.  2002. 


Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  May  23. 
2002.  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
proposed  rule  change  has  been  filed  by 
the  Amex  as  a  "non-controversial"  rule 
change  under  Rule  19b-4(f)(6)  under  the 
Act.  3  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-ReguUtory  Organizatioii's 
SUtemant  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Ghenge 

The  Amex  seeks  a  six-month 
extension  of  Amex  Rule  128A  to 
continue  its  pilot  program  for  the 
automatic  execution  of  orders  for 
Exchange  Traded  Funds  ("ETFs").  The 
text  of  &e  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  Amex.  and  at  the  Commission. 

n.  SelMegulatory  Organizatioii'i 
Statement  of  the  Pufpoee  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 


1.  Purpose 

On  June  19,  2001,  the  Commission 
approved  the  Exchange's  proposal, 
adopted  as  Amex  Rule  128A,  to  permit 
the  automatic  execution  of  orders  for 
ETFs  on  a  six-month  pilot  program 
basis.^  On  December  20.  2001.  the 
Exchange  extended  the  pilot  program 
for  six  months.'  The  Exchange  now 
seeks  to  extend  the  pilot  program  for 
another  six  months. 

Since  1986,  the  Exchange  has  had  an 
automatic  order  execution  feature 
("Auto-Ex")  for  eligible  orders  in  listed 
options.  The  Chicago  Board  Options 
Exchange,  Philadelphia  Stock  Exchange, 
and  Pacific  Exchange  established 
similar  automatic  option  order 
execution  features  at  about  the  same 
time  as  the  Amex,  and  the  newest 
options  exchange,  the  International 
Securities  Exchange,  also  features 
automatic  order  execution.  Auto-Ex, 
accordingly,  has  been  a  standard  feature 
of  the  options  markets  for  a  number  of 
years. 

In  1993,  the  Amex  commenced 
trading  Standard  and  Poor's  Depositary 
Receipts®  ("SPDRs®"),  the  first  ETF  to 
be  listed  and  traded  on  the  Exchange. 
ETFs  are  individual  securities  that 
represent  a  fractional,  undivided 
interest  in  a  portfolio  of  seciuities. 
Currently,  more  than  100  ETFs  are  listed 
on  the  Amex.  Like  an  option,  an  ETF  is 
a  derivative  security,  and,  according  to 
the  Amex,  its  price  is  a  function  of  the 
value  of  the  portfolio  of  securities 
underlying  the  ETF.  Thus,  as  is  the  case 
with  options,  the  Exchange  asserts  that 
it  is  not  the  price  discovery  market  for 
ETFs.  and  that  the  price  discovery 
market  is  the  market  or  markets  where 
the  underlying  securities  trade. 

The  Exchange  is  now  proposing  to 
extend  its  current  Auto-Ex  technology 
for  an  additional  six  months  to  ETFs 
listed  under  Amex  Rules  1002. 1002A, 
and  1202.  The  Amex  represents  that  this 
will  provide  investors  that  send  eligible 
orders  to  the  Exchange  with  faster 
executions  than  they  otherwise  would 
receive.  The  Exchange  believes  that 
many  investors  desire  rapid  executions 
in  trading  securities  that  are  priced 
derivatively  since  the  value  of  the 
imderl)ring  instruments  may  fluctuate 


>  15  U.S.C  78s(b)(l). 
»l7CFR240.19b-4. 
»17CFR240.19b-»(f)(6). 


••  See  Securities  Exchange  Act  Release  No.  44449 
(June  19.  2001).  66  FR  33724  (|une  25.  2001)  ("|une 
Release")  (approving  File  No.  SR-Aroex-2001-29). 

>  See  Securities  Exchange  Act  Release  No.  45176 
(Decamlier  20.  2001).  66  FR  67582  (Decemlier  31, 
2001)  (notice  of  filing  and  immediate  efFectiveness 
or  File  No.  SR-Amex-2001-lOS). 
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during  order  processing.  The  Amex, 
moreover,  will  continue  under  the  pilot 
extension  to  incorporate  a  price 
improvement  algorithm  into  Auto-Ex  for 
ETFs,  and  thus  to  provide  investors 
with  better  execution  prices  on  their 
orders.  The  price  improvement 
algorithm  works  in  the  following 
manner: 

When  the  Amex  establishes  the 
National  Best  Bid  or  Offer  ("NBBO").* 
Auto-Ex  is  programmed  to  execute 
eligible  incoming  ETF  orders  at  the  APQ 
plus  a  programmable  number  of  trading 
increments  with  respect  to  the  Amex 
bid,  and  less  a  programmable  number  of 
trading  increments  in  the  case  of  the 
Amex  offer.  For  example,  if  the  APQ 
were  90.10  to  90.20,  and  the  APQ 
constituted  the  NBBO,  incoming  sell 
orders  might  be  automatically  executed 
at  90.12  (the  Amex  bid  plus  two  ticks) 
and  incoming  buy  orders  might  be 
executed  at  90.18  (the  Amex  offer  less 
two  ticks).  If  the  Amex  does  not 
establish  the  NBBO,  Auto-Ex  is 
programmed  to  execute  eligible 
incoming  ETF  orders  at  or  better  than 
the  NBBO  up  to  a  specified  number  of 
trading  increments  relative  to  the  APQ.^ 
Auto-Ex  executes  an  eligible  order  at  the 
improved  price  relative  to  the  APQ 
unless  such  execution  would  result  in  a 
trade-through  with  respect  to  the  price 
of  an  away  market  that  is  a  participant 
in  the  Intennarket  Trading  System 
("ITS").  If  a  trade  through  would  result, 
the  order  is  routed  to  the  specialist  for 
electronic  processing  through  the  Amex 
electronic  order  book.^ 

For  example,  assume  that  Auto-Ex  is 
programmed  to  execute  the  order  at  the 
Amex  bid  plus  two  ticks.  If  the  Amex 
bid  were  90,  and  an  away  ITS  market 
were  bidding  90.01 ,  an  incoming  sell 
order  would  be  automatically  executed 
on  the  Amex  at  90.02.  Continuing  with 
this  example,  if  the  away  market  were 
bidding  90.02,  an  incoming  sell  order 
would  be  automatically  executed  on  the 


^The  term  "establish"  as  used  in  this  context  of 
Amex  Rule  128A  means  that  the  Amex  Published 
Quote  ("APQ")  is  currently  at  the  NBBO,  regardless 
of  whether  or  not  the  Amex  was  the  first  exchange  - 
to  be  at  that  price.  See  |une  Release,  supra  note  4. 

'The  number  of  trading  increments  designated 
for  price  improvement  when  the  Amex  established 
the  NBBO  may  be  different  than  the  number  of 
increments  designated  for  price  improvement  when 
the  Amex  does  not  establish  the  NBBO.  Id. 

■Once  an  order  that  is  Auto-Ex  eligible  is  sent  to 
the  Exchange,  the  person  that  initiated  the  order  has 
no  control  over  its  execution.  This  is  the  case 
regardless  of  whether  the  order  is  executed  by  Auto- 
Ex  or  is  executed  by  the  specialist  because  Auto- 
Ex  is  unavailable.  If  the  order  is  routed  to  the 
specialist  for  handling  because  Auto-Ex  is 
unavailable,  the  specialist  does  not  know  if  the 
order  is  for  the  account  of  a  broker-dealer  or  for  the 
account  of  a  customer.  This  information  is  in  the 
Exchange's  order  processing  systems  and  is 
unavailable  to  the  specialist. 
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Amex  at  90.02  (matching  the  away  Amex  Rule  128 A  incorporates  the 

market).  If  the  away  market  were  following  methodology  for  the 

bidding  90.03,  the  incoming  sell  order  allocation  of  the  contra  side  to  Auto-Ex 

would  not  be  automatically  executed.  ETF  trades. 

Instead,  it  would  be  routed  to  the  

specialist  for  electronic  processing 
through  the  Amex  electronic  order  book. 

The  amount  of  price  improvement 

that  the  system  provides,  both  when  the  Numt)er  of  ROTs 
Amex  establishes  the  NBBO  and  when  signed  on  to 

it  does  not,  is  determined  by  the  Auto-  ^^^1^!^  * 

Ex  Enhancements  Committee  "°*° 

("Committee")  upon  the  request  of  a 
specialist  and  may  difiiar  among  ETFs.  . 
llie  Committee  consists  of  the 

Exchange's  four  Floor  Governors  and  ~ 

the  Chapmen  (or  their  designees)  of  the  ^Ja 

Specialists  Association,  Options  Market  ^j ^ 

Makers  Association,  and  the  Floor  6-^5  """''""""' 

Brokers  Association,  respectively.  The  ig  or  more 

Exchange  anticipates  that  the  amoimt  of  

price  improvement  will  vary  among  At  the  start  of  each  trading  day,  the 

securities  based  upon  such  fectors  as  the  sequence  in  which  trades  are  to  be 

width  of  the  spread,  the  volatility  of  the  allocated  to  the  specialist  and  ROTs 

basket  of  securities  imderlying  the  ETF,  signed  onto  Auto-Ex  is  randomly 

and  liquidity  of  available  hedging  determined.  Auto-Ex  trades  then  are 

vehicles.  The  amount  of  price  automatically  allocated  in  sequence  on 

improvement  may  be  adjusted  intra-day  a  rotating  basis  to  the  specialist  and  to 

by  the  Committee.  the  ROTs  that  have  signed  onto  the 

As  detailed  in  Amex  Rule  128A,  system  so  that  the  specialist  and  the 

Auto-Ex  for  ETFs  with  price  crowd  achieve  their  "target  ratios"  over 

improvement  is  unavailable  when  the  the  course  of  a  trading  session.  If  an 

spread  is  at  a  specified  minimum  and  Auto-Ex  eligible  order  is  greater  than 

maximum  variation,  which  may  be  lOO  shares,  Auto-Ex  divides  the  trade 

adjusted  security  to  security.  The  into  lots  of  100  shares  each.  Each  lot  is 

Committee  will  determine,  upon  the  considered  a  separate  trade  for  purposes 

request  of  a  specialist,  the  minimum  of  determining  target  ratios  and 

and  maximum  spreads  at  which  Auto-  allocating  trades  within  Auto-Ex. 
Ex  is  unavailable.  As  further  provided  Round  lot  orders  delivered  to  the  post 

in  the  rule,  Auto-Ex  is  also  unavailable  electronically  for  2,000  shares  or  less  are 

with  respect  to  incoming  sell  orders  eligible  for  Auto-Ex  for  ETFs.  Orders  for 

when  the  Amex  bid  is  for  100  shares,  an  account  in  which  a  market  maker  in 

and  similarly  unavailable  with  respect  ETFs  registered  as  such  on  another 

to  incoming  buy  orders  when  the  Amex  market  has  an  interest  are  ineligible  for 

offer  is  for  100  shares.  Auto-Ex  for  ETFs.  If  orders  for  such 

Orders  that  are  otherwise  Auto-Ex  market  makers  were  eligible  for  Auto-Ex 

eligible  orders  are  also  routed  to  the  with  price  improvement,  the  Exchange 

specialist,  and  not  automatically  represents,  Amex  specialists  and  ROTs 

executed,  in  situations  where  the  would  be  unable  to  make  markets  with 

specialist  in  tonjunction  with  a  Floor  the  proposed  liquidity  for  other 

(Jovemor  or  two  Floor  Officials  investors.  (Orders  for  Amex  Registered 

determine  that  quotes  are  not  reliable  Traders  are  ineligible  for  Auto-Ex  for 

and  the  Exchange  is  experiencing  ETFs  pursuant  to  Commentaries  .04  and 

pommunications  or  systems  problems,  .05  to  Rule  111  and  Amex  Rule  950(c).) 
"fast  markets,"  or  delays  in  the  Amex  Rule  128A  also  stipulates  that 

dissemination  of  quotes.  Members  and  Auto-Ex  eligible  orders  for  any  account 

member  organizations  are  notified  when  in  which  the  same  person  is  directly  or 

the  Exchange  has  determined  that  indirectly  interested  may  be  entered 

quotes  are  not  reliable  prior  to  only  at  intervals  of  30  seconds  or  more 

disengaging  Auto-Ex.  between  the  entry  of  each  such  order  in 

Specialists  and  Registered  Options  an  ETF.  The  Exchange  indicates  that 

Traders  ("ROTs")  that  sign  onto  the  Amex  specialists  and  ROTs  are  willing 

system  are  automatically  allocated  the  to  provide  Auto-Ex  with  price 

contra  side  of  Auto-Ex  trades  for  ETFs.  improvement  for  orders  of  a  certain  size. 

Due  to  the  automatic  price  improvement  If  persons  were  allowed  to  enter  more 

feature,  the  specialist  and  ROTs  that  than  one  Auto-Ex  eligible  order  for  an 

sign  onto  Auto-Ex  for  ETFs  are  deemed  account  in  which  they  had  a  direct  or 

to  be  on  parity  for  purposes  of  allocating  indirect  interest  at  intervals  of  less  than 

the  contra  side  of  ETF  Auto-Ex  trades.  30  seconds,  according  to  the  Exchange, 
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Amex  specialists  and  ROTs  would  be 
unable  to  make  markets  with  the 
proposed  liquidity  for  all  investors. 
Unoer  Amex  Rule  128A,  members  and 
member  organizations  are  responsible 
for  establishing  procedures  to  prevent 
orders  for  any  account  in  which  the 
same  person  is  directly  or  indirectly 
interested  from  being  entered  at 
intervals  of  less  than  30  seconds  with 
respect  to  an  ETF. 

The  specialist  may  request  the 
Exchange  to  increase  the  maximum  size 
of  Auto-Ex  eligible  orders.  Under  Amex 
Rule  128A,  such  requests  are  reviewed 
by  the  Committee,  which  approves, 
disapproves,  or  conditionally  approves 
such  requests.  The  rule  directs  the 
Committee  to  balance  the  interests  of 
investors,  the  specialist.  ROTs  in  the 
crowd,  and  the  Exchange  in  determining 
whether  to  grant  a  request  to  increase 
the  size  of  Auto-Ex  eligible  orders.  The 
Committee  also  may  consider  requests 
from  the  specialist  or  ROTs  to  reduce 
the  size  of  Auto-Ex  eligible  orders, 
balancing  the  same  interests  that  it 
would  consider  in  reviewing  a  request 
to  increase  the  size  of  Auto-Ex  eligible 
orders.  The  Committee  is  not  permitted, 
however,  to  reduce  the  size  of  Auto-Ex 
eligible  orders  below  2,000  shares. 

m  addition,  under  Amex  Rule  128A. 
the  Committee  may  delegate  its 
authority  to  one  or  more  Floor 
Governors.  The  rule  provides,  however, 
that  the  Committee  must  meet  promptly 
to  review  a  Floor  Official's  decision  in 
the  event  that  a  Floor  Governor  acts 
pursuant  to  delegated  authority. 
.  Amex  Rule  128 A  further  provides  that 
in  the  event  of  system  problems  or 
unusual  market  conditions,  a  Floor 
Governor  is  permitted  to  reduce  the  size 
of  Auto-Ex  eligible  orders  below  2,000 
shares  or  increase  the  size  of  Auto-Ex 
eligible  orders  up  to  5,000  shares.  Any 
sudi  change  is  temporary  and  lasts  only 
until  the  end  of  the  unusual  market 
condition  or  the  correction  of  the  system 
problem.  Members  and  member 
organizations  will  be  notified  when  the 
size  of  Auto-Ex  eligible  orders  is 
adjusted  due  to  system  problems  or 
unusual  market  conditions. 

Amex  Rule  128A  also  provides  that 
the  Chairman  and  Vice  Chairman  of  the 
Exchange,  acting  jointly,  will  determine 
which  ETFs  are  Auto-&c  eligible. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act »  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act  *°  in  particular,  in  that  it  is 


designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engage  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest,  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  and  dealers. 
The  proposed  rule  change  will  allow 
the  Auto-Ex  for  ETFs  pilot  program  to 
continue  for  an  additional  six  months. 
The  proposal  also  fecilitates  the 
comparison  and  settlement  of  trades 
since  Auto-Ex  transactions  result  in 
"locked-in"  trades.  Auto-Ex  for  ETFs. 
moreover,  automatically  provides 
investors  with  price  improvement  on 
their  orders. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act  The 
Exchange  helieves  the  proposal,  in  fact, 
will  enhance  competition  among 
markets  and  market  makers  and  thereby 
benefit  investors  by  allowing  the 
Exchange  to  continue  to  provide  Auto- 
Ex  for  ETFs  with  price  improvement. 

C.  Self-Regulatory  Organization's 
Statement  on  Cktmments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  E£EBctiTenflM  of  Ow 
Propoaed  Rule  Change  and  Timing  for 
Commiaaion  Action 

The  foregoing  proposed  rule  change 
(1)  does  not  significantly  afiiect  the 
protection  of  investors  or  the  public 
interest:  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  by  its  terms,  does  not  become 
operative  until  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate.  The 
proposed  rule  change  has  therefore 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  >»  and  Rule  19b- 
4(f)(6)  thereunder.i2 

The  Amex  has  requested  that  the 
Commission  waive  the  usual  five-day 


notice  and  30  day  pre-operative  waiting 
periods.  The  Commission  believes  that 
it  is  consistent  with  the  protection  of 
investors  and  the  public  interest  to 
accelerate  the  operative  date  and  to 
waive  the  five-day  notice  period  so  that 
the  pilot  can  continue  imintemipted. 
Thus,  the  Commission  waives  the  five- 
day  notice  period  and  designates  June 
20,  2002  as  the  operative  date  of  the 
proposed  rule  change.*^  The  pilot 
extension  will  expire  December  19, 
2002. 

At  any  time  within  60  days  of  the 
filing  of  this  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  ^* 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
avail^le  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-42  and  should  be 
submitted  by  July  16.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
fill  M.  Petenon. 
Assistant  Secretary. 

(FR  Doc.  02-15920  Filed  &-24-02;  8:45  am] 
MUMQ  COOC  M1»-01-r 


•15U.S.C78flb). 
.««»15U.S.C.  78(lbK5). 


"  15  use  7«»(bK3KA). 
"17  CFR  240.19b-»(0(ft). 


>'  For  purposes  only  of  accelecating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

>«  17  CFR  240.19t)-4(0(6). 

«» 17  CFR  20O.3O-3(aMl2). 
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SMALL  BUSINESS  ADMINISTRATION 

R«voc«tion  of  LIcwiM  of  Small 
BusinMS  bivMtmont  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  entered,  the 
United  States  Small  Business 
Administration  hereby  revokes  the 
license  of  Preferential  Capital 
Corporation,  a  New  York  corporation,  to 
fimction  as  a  small  business  investment 
company  imder  the  Small  Business 
Investment  Company  License  No.  02/ 
02-0372  issued  to  Preferential  Capital 
Corporation  on  September  14, 1979  and 
said  license  is  hereby  declared  null  and 
void  as  of  Jime  12,  2002. 
United  States  Small  Business 
Administration 

Dated:  )une  13,  2002. 
Margaret  T.  Dennin, 
Chief  Administrative  Officer,  Investment 
Division. 

(FR  Doc.  02-15815  Filed  6-24-02;  8:45  am] 
BHJJNO  CODE  a02S-01-P 


DEPARTMENT  OF  STATE 

Offico  of  Foreign  Missions 
[PuMic  Notice  4053] 

6(M>ay  Notice  of  Proposed 
Information  Collection:  Form  DS-98, 
Application  for  Diplomatic  Exemption 
From  Taxes  on  Utilities;  and  Form  DS- 
99,  Application  for  Diplomatic 
Exemption  From  Taxes  on  Gasoline 
(0MB  Control  Number  1405-0069) 

ACTION:  Notice. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OKfB)  approval  for  the 
reinstatement  of  the  information 
collection  described  below.  The  purpose 
of  this  notice  is  to  allow  60  days  for 
public  comment  in  the  Federal  Register 
preceding  submission  to  0MB.  This 
prt>cess  is  conducted  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 

The  following  summarizes  the 
information  collection  reinstatement 
request  to  be  submitted  to  OMB: 

Type  of  Request:  The  reinstatement  of 
a  previously  approved  collection  of 
information  for  which  OMB  approval 
has  expired. 

Originating  Office:  Bureau  of 
Diplomatic  Security,  Office  of  Foreign 
Missions,  Vehicle,  Tax  and  Customs 
Unit.  DS/OFM/VTC. 

Title  of  Information  Collection: 
Applications  for  Diplomatic  Exemption 
from  Taxes  on  Utilities  and  Application 


for  Diplomatic  Exemption  from  Taxes 
on  Gasoline,  Forms  DS-98 — ^DS-99 

Frequency  of  Collection:  As  necessary. 
1256  (DS-98)  and  1600  (DS-99) 
Requests  were  submitted  during  CY 
2001. 

Respondents:  Eligible  foreign 
missions  in  the  U.S.  and  their  staffs, 
diplomats  assigned  to  certain 
international  organizations,  and  military 
personnel  assigned  to  foreign  missions. 

Form  Number:  Form  DS-98 — 
Application  for  Exemption  from  Taxes 
on  Utilities. 

Estimated  Number  of  Respondents: 
Approximately  1256. 

Average  Hours  Per  Response: 
Approximately  one  minute  per  response 

Total  Estimated  Burden: 
Approximately  20  hours. 

Respondents:  Eligible  foreign 
missions  in  the  U.S.  and  their  staffs, 
diplomats  assigned  to  certain 
international  organizations,  and  military 
personnel  assigned  to  foreign  missions. 

Form  Number:  Form  DS-99— 
Application  for  Exemption  from  Taxes 
on  Gasoline. 

Estimated  Number  of  Respondents: 
Approximately  1600 

Average  Hours  Per  Response: 
Approximately  one  minute  per  response 

Total  Estimated  Burden: 
Approximately  28  hours 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  extension  of 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

FOR  FURTHER  INFORMATION  CONTACT: 
Public  comments,  or  requests  for 
additional  information,  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  Mr.  E.  McGill,  DS/OFM/ 
VTC,  3507  International  Place.  NW. 
Wash.,  DC  20008,  who  may  be  reached 
on  202-895-3618. 

Dated:  May  15.  2002. 
Theodore  Strickler, 
Deputy  Assistant  Secretary,  Bureau  of 
Diplomatic  Security  Department  of  State. 
(FR  Doc.  02-15972  Filed  6-24-02;  8:45  am) 

BILUNQ  CODE  4710-4>-# 


DEPARTMENT  OF  STATE 
{Public  Notice  «40371 

Notice  of  Meeting;  United  States 
International  Telecommunication 
Advleory  Committee  Preparations  lor 
CITEL  Assembly 

The  Department  of  State  annotinces  a 
meeting  of  the  U.S.  International 
Telecommunication  Advisory 
Committee  (ITAC).  The  purpose  of  the 
Committee  is  to  advise  the  Department 
on  policy,  technical  and  operational 
issues  with  respect  to  international 
telecommunications  standardization 
bodies  such  as  the  Inter-American 
Telecommunications  Commission  of  the 
Organization  of  American  States.  The 
ITAC  will  meet  from  9:30  to  noon  on 
July  1,  2002  at  the  Department  of  State 
in  room  1207.  This  meeting  will  address 
preparations  for  the  CITEL  Assembly. 

Admittance  of  public  members  will  be 
limited  to  the  seating  available.  In  this 
regard,  entrance  to  the  Department  of 
State  is  controlled.  People  intending  to 
attend  the  meeting  should  send  a  fax  to 
(202)  647-7407  or  e-mail  to 
worsleydm@state.gov  not  later  than  24 
hours  before  the  meetitig.  Please  include 
the  name  of  the  meeting,  your  name, 
social  security  number,  date  of  birth  and 
organization.  One  of  the  following  valid 
photo  identifications  will  be  required 
for  admittance:  U.S.  driver's  license 
with  your  picture  on  it,  U.S.  passport, 
or  U.S.  Government  identification. 
Directions  to  the  meeting  location  and 
on  which  entrance  to  use  may  be 
determined  by  calling  the  ITAC 
Secretariat  at  (202)  647-2592  or  e-mail 
to  worsleydm@state.gov.  Attendees  may 
join  in  the  discussions,  subject  to  the 
instructions  of  the  Chair.  Admission  of 
participants  will  be  limited  to  seating 
available. 

Dated:  June  12,  2002. 
Frank  WilliuBS, 

Director.  WRC  Preparations,  Department  of 

State. 

IFR  Doc.  02-15975  Filed  6-24-02:  8:45  am) 

BIUJNO  com  4710-46-P 


STATE  DEPARTMENT 

[Public  Notice  4035] 

Overeeas  Security  Advleory  CouncH 
(OSAC)  Meeting  Notice:  Cloeed 
Meeting 

The  Department  of  State  armounces  a 
meeting  of  the  U.S.  State  Department — 
Overseas  Security  Advisory  Coimcil  on 
July  16  and  17  at  the  Pepperdine 
University  in  California.  Pursuant  to 
Section  10(d)  of  the  Federal  Advisory 
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Committee  Act  and  5  U.S.C.  552b(c)(l] 
and  [4],  it  has  been  determined  the 
meeting  will  be  closed  to  the  public. 
Matters  relative  to  classified  national 
security  information  as  well  as 
privileged  commercial  information  will 
be  discussed.  The  agenda  will  include 
updated  committee  reports,  a  world 
threat  overview  and  a  round  table 
discussion  that  calls  for  the  discussion 
of  classified  and  corporate  proprietary/ 
security  information  as  well  as  private 
sector  physical  and  procedural  security 
policies  and  protective  programs  at 
sensitive  U.S.  Government  and  private 
sector  locations  overseas. 

For  more  information  contact  Marsha 
Thurman,  Overseas  Security  Advisory 
Coimcil.  Department  of  State, 
Washington.  DC  20522-1003,  phone: 
202-663-0533. 

Dated:  lune  10.  2002. 
Prter  E.  B«i^, 

Director  of  the  Diplomatic  Security  Service. 

Department  of  State. 

|FR  Doc.  02-15973  Filed  &-24-02: 8:45  am] 

MtUNO  COM  4710-a4-# 


DCPAfTTMENT  OF  TRANSPORTATION 

Coast  Guard 

[USCQ  2002-11724) 

Information  CoNactlon  Undar  Raviaw 
by  tha  Offloa  of  Manaoamant  and 
Budgat  (OUB):  2115-0071  and  2115- 
0038 

AOCNCY:  Coast  Guard,  DOT. 
action:  Request  for  comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
request  for  comments  announces  that 
the  Coast  Guard  has  forwarded  the  two 
Information  Collection  Reports  (ICRs) 
abstracted  below  to  the  Office  of 
Information  and  Reg\ilatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (0MB)  for  review  and  comment. 
Out  ICRs  describe  the  information  we 
seek  to  collect  from  the  public.  Review 
and  comment  by  OIRA  ensures  that  we 
impose  only  paperwork  burdens 
commensurate  with  our  performance  of 
duties. 

DATES:  Please  submit  comments  on  or 
before  July  25.  2002. 
ADDRESSES:  To  make  siue  that  your 
comments  and  related  material  do  not 
enter  the  docket  (USCG  2002-11724] 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(l)(a)  By  mail  to  the  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  room  PL-401 ,  400 
Seventh  Street  SW..  Washington.  DC 


20590-0001.  (b)  By  mail  to  OIRA,  725 
17th  Street  NW.,  Washington,  DC  20503, 
to  the  attention  of  the  Desk  Officer  for 
the  Coast  Guard.  Caution:  Because  of 
recent  delays  in  the  delivery  of  mail, 
yoiir  comments  may  reach  the  Facility 
more  quickly  if  you  choose  one  of  the 
other  means  described  below. 

(2)(a)  By  delivery  to  room  PLr^Ol  at 
the  address  given  in  paragraph  (l)(a) 
above,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  202- 
366-9329.  (b)  By  delivery  to  OIRA,  at 
the  address  given  in  paragraph  (l)(b) 
above,  to  the  attention  of  the  De»k 
Officer  for  the  Coast  Guard. 

(3)  By  fax  to  (a)  the  Docket 
Management  Facility  at  202-493-2251 
and  (b)  OIRA  at  202-395-5806,  or  e- 
mail  to  OKA  at 

oira_docketOomb.eop.gov  attention: 
Desk  Officer  for  the  Coast  Guard. 

(4)(a)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov.  (b)  OIRA  does  not 
have  a  Web  site  on  which  you  can  post 
your  comments. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
mentioned  in  this  notice  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 
(Plaza  level).  400  Seventh  Street  SW.. 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  bitemet  at  http:// 
dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  for  inspection  and  copying  in 
public  dockets.  They  are  availaole  in 
docket  USCG  2002-11724  of  the  Docket 
Management  Facility  between  10  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federaiijiolidays;  for  inspection 
and  printing  on  the  Internet  at  http:// 
dms.dot.gov:  and  for  inspection  bom  the 
Commandant  (G-CIM-2),  U.S.  Coast 
Guard,  room  6106,  2100  Second  Street 
SW..  Washington.  DC.  between  10  a.m. 
and  4  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management.  202-267-2326,  for 
questions  on  this  docimient;  Dorothy 
Beard,  Chief,  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-5149,  for 
questions  on  the  docket. 
SUPPLEMENTARY  INFORMATION 

Regulatoiy  History 

This  request  constitutes  the  30-day 
notice  required  by  OIRA.  The  Coast 


Guard  has  already  published  [67  FR 
11156  (March  12.  2002))  the  60-day 
notice  required  by  OIRA.  That  notice 
elicited  no  comments. 

Request  for  Cominents 

The  Coast  Guard  invites  comments  on 
the  proposed  collection  of  information 
to  determine  whether  the  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
TTie  practical  utility  of  the  collection;  (2) 
the  acciu^cy  of  the  Department's 
estimated  burden  of  the  collection;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collection;  and  (4)  ways  to 
minimize  the  burden  of  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Conunents,  to  DMS  or  OIRA.  must 
contain  the  OMB  Control  Number  of  the 
ICR  addressed.  Comments  to  DMS  must 
contain  the  docket  number  of  this 
request,  USCG  2002-11724.  Comments 
to  OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  30  or 
fewer  days  after  the  publication  of  this 
request. 

Infonnation  Collection  Request 

1.  Title:  Official  Logbook. 

OMB  Control  Number:  2115-0071. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Shipping  companies. 

Form:  CG-706B. 

Abstmct:  The  official  logbook 
contains  information  about  the  voyage, 
the  ship's  crew,  drills,  and  operations 
conducted  during  the  voyage.  Its  entries 
identify  all  particulars  of  the  voyage, 
including  the  name  of  the  ship,  the 
official  number,  the  port  of  registry,  the 
tonnage,  the  names  and  the  numbers  of 
the  merchant  mariners'  documents  of 
the  master  and  crew,  the  nature  of  the 
voyage,  and  the  class  of  ship.  It  also 
contains  entries  for  the  ship's  drafts, 
maintenance  of  watertight  integrity  of 
the  ship,  drills  and  inspections,  crew 
list  and  report  of  character,  a  summary 
of  laws  applicable  to  logbooks,  and 
miscellaneous  entries. 

Annual  Estimated  Burden  Hours:  The 
estimated  biirden  is  1,750  hours  a  year. 

2.  Title:  Applications  for  Private  Aids 
to  Navigation  and  for  Class  1  Private 
Aids  to  Navigation  on  Artificial  Islands 
and  Fixed  Structures. 

OMB  Contro7  Number:  2115-0038. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  of  private 
aids  to  navigation. 

Forms:  CG-2554  and  CG-^143. 
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^stract:  The  collection  of 
information  requires  respondents  to 
provide  to  the  Coast  Guard,  on  two 
applications  (CG-2554  and  CG-4143). 
vital  information  about  private  aids  to 
navigation. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  3,037  hours  a  year. 

Dated:  June  18,  2002. 
N.S.  Heiner, 

Acting  Director  of  info.  &■  Tech. 
[FR  Doc.  02-15906  Filed  6-24-02;  8:45  am] 
BKimQ  CODE  4S10-16-P 


DEPARTIIENT  OF  TRANSPORTATION 

Coaat  Guard 
[USCG-2002-12530] 

Chamlcal  Transportation  Advisory 
Commltlaa 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Subcommittee  of  the 
Chemical  Transportation  Advisory 
Committee  (CTAC)  on  Vessel  Cargo 
Tank  Overpressurization  will  meet  to 
continue  working  on  their 
subcommittee  task  statement.  The 
subcommittee  will  meet  to  discuss  final 
recommendations  for  CTAC  in  an  effort 
to  prevent  cargo  tank  overpressurization 
during  inerting,  padding,  purging,  line 
clearing,  and  railcar  transfer  operations. 
This  meeting  will  be  open  to  the  public. 
DATES:  The  subcommittee  will  meet  on 
Monday,  July  8,  2002,  from  9  a.m.  to  4 
p.m.  This  meeting  may  close  early  if  all 
business  is  finished.  Written  material 
and  requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  July  3,  2002.  Requests  to  have  a 
copy  of  your  material  distributed  to 
each  member  of  the  subcommittee 
should  reach  the  Coast  Guard  on  or 
before  July  3,  2002. 
ADDRESSES:  The  subcommittee  will 
meet  at  Stolt-Nielsen  Transportation 
Group  Ltd.,  15635  Jacintoport  Blvd., 
Houston,  Texas.  Send  written  material 
and  requests  to  make  oral  presentations 
to  -Lieutenant  Michael  McKean,  Coast 
Guard  technical  representative  for  the 
subcommittee.  Commandant  (G-MSO- 
3),  U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001.  This  notice  is  available  on 
the  Internet  at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Michael  McKean,  the  Coast 
Guard  technical  representative  for  the 
subcommittee,  telephone  202-267- 
0087,  fax  202-267-4570. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 


Advisory  Committee  Act,  5  U.S.C.  App. 
2. 

Agenda  of  Meeting 

The  agenda  of  the  CTAC 
Subcommittee  on  Vessel  Cargo  Tank 
Overpressurization  includes  the 
foUovdng: 

(1)  Introduce  subcommittee  members 
and  attendees. 

(2)  Briefly  review  subcommittee 
tasking  and  desired  outcome. 

(3)  Discuss  and  document  final 
recommendations  to  CTAC  for  the 
development  of  an  industry  standard 
that  will  address  the  prevention  of  cargo 
tank  overpressurization  during  inerting, 
padding,  purging,  line  clearing,  and 
railcar  transfer  operations. 

Procedural 

This  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  All 
attendees  at  the  meeting  are  encoiu^ed 
to  fully  review  the  subcommittee's  past 
work  prior  to  the  meeting.  Copies  of  the 
subcommittee's  past  work  can  be 
obtained  from  Lieutenant  Michael 
McKean,  telephone  202-267-0087,  fax 
202-267-4570.  Information  is  also 
available  bom  the  CTAC  Internet  Web 
site  at:  www.uscg.mil/hq/g-m/advisory/ 
ctac.  At  the  discretion  of  the 
subcommittee  chair,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  If  you  would  like  to 
make  an  oral  presentation  at  the 
meeting,  please  notify  the  Coast  Guard 
technical  representative  for  the 
subcommittee  and  submit  written 
material  on  or  before  July  3.  2002.  If  you 
would  like  a  copy  of  your  material 
distributed  to  each  member  of  the 
subcommittee  in  advance  of  the 
meeting,  please  submit  25  copies  to  the 
Coast  Guard  technical  representative  for 
the  subcommittee  no  later  than  July  3, 
2002. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meeting,  contact  the 
Coast  Guard  technical  representative  for 
the  subcommittee  as  soon  as  possible. 

Dated:  June  19.  2002. 
)oseph  |.  Angeh), 

Director  of  Standards.  Marine  Safety.  Security 
and  Environmental  Protection. 
(FR  Doc.  02-15905  Filed  6-24-02:  8:45  am) 

BHJJNG  OOOe  4Sie-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Adminiatratlon 

Agancy  infornurtlon  Collaction  Activity 
Undar  OMB  Raviaw 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
aimounces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  March  28,  2002  on  page  14,999. 
DATES:  Comments  must  be  submitted  on 
or  before  July  25,  2002.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 
ADDRESSES:  Send  comments  to  the 
Office  of  the  Information  and  Regulatory 
Afiairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Protection  of  Voluntarily 
Submitted  Information. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-O646. 

Fonns(s):  N/A. 

Affected  Public:  A  total  of  10  air 
carriers. 

Abstract:  The  rule  regarding  the 
protection  of  voluntarily  submitted 
information  acts  to  ensure  that  certain 
non-required  information  offered  by  air 
carriers  will  not  be  disclosed.  The 
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respondents  apply  to  be  covered  by  this 
program  by  submitting  an  application 
letter  noti^ng  the  Administration  that 
they  wish  to  participate. 

Estimated  Annual  Burden  Hours:  An 
estimated  5  hours  annually. 

Issued  in  Washington.  DC.  on  June  20, 
2002. 

Judith  D.  StreM, 

FAA  Information  Collection  Clearance 
Officer.  APF-100. 

|FR  Doc.  02-15999  Filed  6-24-02:  8:45  am] 
MUMQ  COM  4ei»-19-4l 


DEPARTMENT  OF  TRANSPORTATION 

Ftderal  Avialion  Admkilstratkm 
[Summary  Notice  No.  PE-2002-431 

PelltiOM  for  ExemfMon;  SufiNnary  of 
PotWofW  Rocolvod;  DtapooWoM  of 


agency:  Federal  Aviation 
AdministraUon  (FAA).  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
smd  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  15,  2002. 
AOORESSBS:  Send  commehts  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.aot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 


Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURfTHDI  MFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  piirsuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC.  on  May  20. 
2002. 
Donald  P.  Bjrme, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemptieii 

Docket  No.:  FAA-2002-12179. 

Petitioner:  State  of  Kansas. 

Section  of  14  CFR  Affected:  Certain 
sections  of  14  CFR  parts  1, 119,  and  135. 

Description  of  Relief  Sought:  To 
permit  the  Governor  of  the  State  of 
Kansas  to  reimburse  the  State  for  the 
costs  of  using  the  State's  executive 
aircraft  (any  turbine-powered  multi- 
engine  aircraft  owned  or  leased  by  the 
State  for  executive  transportation  and 
operated  by  professional  pilots 
employed  by  the  State)  when  that 
aircraft  is  used  for  personal  travel  by  the 
Governor,  the  Governor's  family,  and 
their  guests  when  accompanying  them. 
The  State  of  Kansas  seeks  a  permanent 
exemption. 

(PR  Doc.  02-15980  Filed  6-24-02;  8:45  am] 
MLUNG  COM  4m9-^>* 


DEPARTMENT  OF  TRANSPORTATION 

Foderai  Aviation  AdminMratlon 
[Summery  Nodce  No.  PE-2002-42] 

PotMons  for  ExomfMion;  Summary  of 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  correction. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  bom  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 


aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  bn  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  15,  2002. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401, 400 
Seventh  Street.  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-200X-XXXXX  at 
the  beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
conunents  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Buchanan-Simiter,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence    ' 
Avenue,  SW.,  Washington,  DC  20591. 
Tel.  (202)  267-7271. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC.  on  May  20, 
2002. 

Donald  P.  Bynm. 
Assistant  Chief  Counsel  for  Regulations. 

Petitioiis  for  Exemption 

Docket  No.:  FAA-2002-11565. 

Petitioner:  Fresh  Water  Adventures, 
Inc.  

Section  of  14  CFR  Affected:  14  CFR 
135.267(f). 

Description  of  Relief  Sought:  To 
permit  Fresh  Water  Adventiues,  Inc.  to 
provide  each  flight  crewmember  at  least 
13  rest  periods  of  at  least  24  consecutive 
hoiu^  each  in  each  3-month  period 
beginning  in  February  instead  of  in  each 
calendar  quarter. 

Correction 

Docket  No.:  FAA-2002-11712. 
Petitioner:  Franklin  P.  Toups. 
Section  of  14  CFR  Affected:  14  CFR 
61.65(a)(1)  and  61.153(d)(1). 
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Description  of  Relief  Sought:  On  April 
23,  2002,  a  summary  of  this  petition  was 
published  in  the  Federal  Register  (67 
FR  19795)  with  the  incorrect  docket 
number  (FAA-2002-11565).  The 
exemption,  if  granted,  would  permit 
Franklin  P.  Toups  to  take  a  single  check 
ride  to  obtain  his  ATP  and  instrument 
rating. 

Issued  in  Washington,  DC,  on  May  20, 
2002. 
Donald  P.  Byrne, 

(FR  Doc.  02-15982  Filed  6-24-02;  8:45  am) 

BILUNG  CODE  4«10-13-P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2002-12536] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Ljiws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
IN  THE  MOOD. 

summary:  As  authorized  by  Public  Law 
105-383,  the  Secretary  of 
Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circiunstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with 
Public  Law  105-383  and  MARAD's 
regulations  at  46  CFR  part  388  (65  FR 
6905;  February  11,  2000)  that  the 
issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels,  a  waiver  vvill  not  be  granted. 
DATES:  Submit  comments  on  or  before 
July  25,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-12536. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the,  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 


at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
h  ttp://dms.  dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Public  Law  105-383  provides  authority 
to  the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  Part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  IN  THE  MOOD.  Owner  Don  and 
Judith  Ann  Durant. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  Certificate  of 
Documentation:  Gross  tonnage:  36;  Net 
tons:  28;  Length:  42.3;  Breadth:  15; 
Depth:  8.5. 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"The  intended  use  is  to  offer  training  in 
the  operation  of  single  engine  trawler 
yachts  and  crewed  charters  for  six 
passengers  or  less.  The  proposed  area  of 
navigation  is  United  States  Pacific 
coastal  and  inland  waters  from  the 
Mexican  border  to  and  including 
Alaska,  no  more  than  200  miles 
offshore." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1985.  Place  of 
construction:  Taiwan,  ROC. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 


passenger  vessel  operators.  According  to 
the  applicant:  "The  vessel  owners  own 
and  operate  Club  Nautique,  a  California 
corporation  engaged  in  offering  operator 
training,  bareboat  and  crewed  charters, 
and  other  yacht  services.  Club  Nautique 
currently  offers  operator  training  and 
charters  in  semi-displacement  trawler 
yachts.  The  company  would  like  to  offer 
training  and  charters  in  full 
displacement  trawlers,  but  knows  of 
none  suitable  for  the  purpose  built  by 
U.S.  boat  yards.  The  applicant  •   *   • 
believes  the  granting  of  a  waiver  will 
have  little  or  no  impact  on  other 
conunercial  passenger  vessel  operators." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards.     . 
According  to  the  applicant:  ""The 
applicant  believes  the  granting  of  a 
waiver  will  have  little  or  no  impact  on 
U.S.  shipyards,  as  no  domestic  yacht 
builders  are  currently  offering  a  vessel 
of  this  type." 

Dated:  )une  19.  2002. 

By  Order  of  the  Maritime  Administrator. 
loel  C.  Ridiaid, 

Secretary,  Maritime  Administration. 
|FR  Doc.  02-15996  Filed  6-24-02;  8:45  am] 
BHJJNO  CODE  4910-t1-P 


DEPARTMENT  OF  TRANSPORTATION 

Nationai  Highway  Traffic  Safaty 
Administration 

[Docket  No.  NHTSA  2001-6677;  Notice  2] 

Reports,  Forms,  and  Recordkeeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995,  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  the  proposed  collection  of 
information. 

This  document  describes  a  proposed 
collection  of  information  under  the 
"early  warning  reporting"  provisions  of 
the  Transportation  Recall  Enhancement. 
Accoimtability,  and  Documentation 
(TREAD)  Act  and  related  recordkeeping 
provisions,  for  which  NHTSA  intends  to 
seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  August  26,  2002. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  cited  at  the 
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beginning  of  this  notice  and  be 
submitted  to  Docket  Management.  Room 
PL-401.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  The  Docket  is 
open  on  weekdays  from  9:30  a.m.  to  5 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  Person.  Office  of  Defects 
Investigation.  NHTSA.  400  Seventh 
Street.  SW..  Room  5326.  Washington. 
DC  20590.  Mr.  Person's  telephone 
number  is  (202)  366-5210. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  before  an  agency  submits  a 
proposed  collection  of  information  to 
OMB  for  approval,  it  must  publish  a 
document  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulations  (at  5  CFR  1320.8(d)),  an 
agency  must  ask  for  public  comment  on 
the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions: 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

On  December  21.  2001.  NHTSA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  (66  PR  66190)  in 
which  it  proposed  to  implement  section 
3(b)  of  the  TREAD  Act  by  requiring 
manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment  to  submit 
certain  information  to  aid  NHTSA  in 
promptly  identifying  possible  safety- 
related  defects.  NHTSA  is  currently 
reviewing  and  analyzing  the  comments 
submitted  in  response  to  the  NPRM  and 
is  developing  its  Bnal  rule,  which  may 
include  revised  requirements. 

In  compliance  with  PRA 
requirements.  NHTSA  is  asking  for 
public  comment  on  the  collections  of 
information  proposed  in  the  NPRM, 
including  proposed  recordkeeping 


provisions.  If  the  final  rule  is  issued 
before  the  end  of  the  60-day  comment 
period  for  this  notice,  it  would  be 
helpful  if  the  comments  in  response  to 
this  notice  addressed  the  requirements 
adopted  in  the  final  rule. 

Reporting  of  Information  and 
Documents  About  Potential  Defects; 
Retention  of  Records  That  Could 
Indicate  Defiscts 

Type  of  Request — New  Collection. 

OMB  Clearance  Number— None. 

Requested  Expiration  Date  of 
Approval — Three  years  from  effective 
date  of  final  rule. 

Summary  of  Collection  of 
Information— Section  3(b)  of  the  TREAD 
Act,  codified  at  49  U.S.C.  30166(m). 
provides  for  NHTSA  to  adopt  rules  that 
will  require  manufacturers  of  motor 
vehicles  and  motor  vehicle  equipment 
to  submit  certain  information  to 
NHTSA,  including  information  about 
claims  and  notices  about  deaths  and 
serious  injuries,  property  damage  data, 
communications  to  customers  and 
others,  and  information  on  incidents 
resulting  in  fatalities  or  serious  injuries 
from  possible  defects  in  vehicles  or 
equipment  in  the  United  States  or  in 
identical  or  substantially  similar 
vehicles  or  equipment  in  foreign 
countries.  The  statute  also  authorizes 
NHTSA  to  require  the  submission  of 
other  data  that  may  assist  in  the 
identification  of  safety-related  defects  in 
vehicles  and  equipment.  The  agency 
issued  an  NPRM  on  December  21,  2001 
(66  FR  66190)  in  which  it  proposed 
reporting  and  recordkeeping 
requirements  to  implement  this  section 
of  the  statute. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information — ^The  intent  of  the 
legislation  is  to  provide  NHTSA  with 
"early  warning"  of  potential  safety- 
related  defects  in  motor  vehicles  and 
motor  vehicle  equipment.  NHTSA  will 
rely  on  the  information  provided  under 
this  rule  (as  well  as  other  relevant 
information)  in  deciding  whether  to 
open  defect  investigations. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number  and 
Proposed  Frequency  of  Responses  to  the 
Collection  of  Information)— Ml 
manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment  would  be 
required  to  comply  with  quarterly 
reporting  requirements.  As  discussed  in 
detail  in  the  NPRM,  larger 
manufacturers  of  vehicles  (those  that 
produce,  import,  or  sell  500  or  more 
units  annually  in  the  United  States),  and 
all  manufacturers  of  child  restraint 
systems  and  tires,  would  be  required  to 
provide  information  about  incidents 


identified  in  claims  and  notices 
involving  deaths  (and  injuries  in  the 
United  States).  They  would  also  have  to 
report  the  number  of  property  damage 
claims,  consumer  complaints,  warranty 
claims,  and  field  reports  that  address 
certain  specified  systems  and 
components  of  their  products.  We 
estimate  that  87  manufacturers  fall 
within  this  group  of  relatively  large 
manufactiu^rs. 

All  other  motor  vehicle  and  motor 
vehicle  equipment  manufacturers  would 
only  have  to  report  information  about 
incidents  identified  in  claims  and 
notices  involving  deaths.  We  estimate 
that  23.500  manufacturers  would  fall 
within  this  group  of  smaller  vehicle 
manufacturers  and  equipment 
manufacturers  (other  than  tire  or  child 
restraint  manufacturers). 

All  manufacturers  (in  both  categories) 
would  be  required  to  submit  copies  of 
all  documents  sent  or  made  available  to 
more  than  one  dealer,  distributor,  or 
owner  in  the  United  States  with  respect 
to  consumer  advisories,  recalls,  or 
activities  involving  the  repair  or 
replacement  of  vehicles  or  equipment. 
However,  almost  all  of  these  documents 
must  already  be  submitted  to  NHTSA 
under  an  existing  regulation.  See  49 
CFR  573.8,  which  implements  49  U.S.C. 
30166(f). 

Estimate  of  the  Total  Annual  Reporting 
and  Recordkeeping  Burden  of  the 
Collection  of  Information  in  the  NPRM 

The  first  group  of  approximately  87 
manufactiu^rs  with  relatively  extensive 
quarterly  reporting  requirements  would 
consist  of  16  light  vehicle 
manufactiu^rs,  12  medium  and  heavy 
vehicle  manufacturers.  19  bus 
manufactuirers,  8  trailer  manufacturers, 
12  motorcycle  manufacturers,  10  tire 
manufacturers,  and  10  child  restraint 
system  manufacturers. 

The  second  group  of  approximately 
23,500  manufacturers  would  rarely,  if 
ever,  have  to  report  information  to  the 
agency.  This  group  includes 
manufacturers  of  motor  vehicles  that 
sold  fewer  than  500  vehicles  in  the 
United  States,  manufacturers  of  original 
motor  vehicle  equipment,  and 
manufactiuers  of  replacement  motor 
vehicle  equipment  other  than  child 
restraint  systems  or  tires.  This  second 
group  would  be  only  required  to  report 
information  in  the  rare  event  that  they 
received  a  claim  or  notice  about  an 
incident  involving  a  death  alleging  or 
proving  that  the  death  was  caused  by  a 
possible  defect  in  the  manufacturer's 
product.  We  estimated  only  8  such 
incidents  would  need  to  be  reported  per 
year  from  that  entire  group. 
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NHTSA  estimated  the  annual  hours  of 
burden  under  the  NPRM  proposals  to  be 
957,004  hours  in  the  first  year  and 
18.041  hours  in  the  second  and  third 
years.  The  first-year  total  consists  of 
938.963  first  year  start-up  hours  plus 
18.041  first  year  reporting  hours.  Of  the 
938,963  hours,  596,760  hours  are 
associated  with  computer  start-up 
activities  and  342,203  hours  are  to 
provide  the  historical  data.  The  average 
burden  over  the  first  three  years  would 
be  331,030  hours. 

In  late  2001.  NHTSA  made  some 
preliminary  estimate^  of  the  burdens 
associated  with  the  NPRM  proposals. 
These  were  discussed  in  the  preamble  to 
the  NPRM  and  in  a  Preliminary 
Regulatory  Evaluation  (PRE),  which  was 
issued  at  the  same  time  and  was 
available  to  the  public.  Several 
interested  persons  commented  on  those 
estimates  in  their  comments  on  the 
NPRM.  In  addition,  the  Alliance  of 
Automobile  Manufacturers  (Alliance), 
which  represents  most  of  the  large  light 
vehicle  manufacturers,  submitted 
supplemental  estimates  of  the  costs  and 
burden  hours  associated  with  the  NPRM 
requirements.  The  estimates  in  this 
notice  have  taken  these  comments  into 
account. 

The  hours  of  burden  were  estimated 
based  on  three  primary  factors.  First. 
NHTSA  considered  the  specific  biu-den 
hour  estimates  associated  with  the 
various  NPRM  requirements  that  were 
provided  by  the  Alliance  and  modified 
them  where  appropriate.  Second,  based 
on  the  average  number  of  vehicles 
involved  in  recalls  in  1996-2001,  and  a 


comparison  of  the  number  of  recalled 
vehicles  by  the  Alliance  members  with 
non-Alliance  manufacturers,  we 
extrapolated  the  Alliance-based 
numbers  to  estimate  the  number  of 
documents  that  the  non-Alliance 
manufactiu«rs  would  have  to  report  on 
each  year.  Third,  the  agency  estimated 
the  number  of  minutes  per  document 
that  the  manufacturers  would  spend 
determining  what  category  a  particular 
item  belonged  in  and  entering  that  data 
into  their  data  systems.  The  agency 
assumed  5  minutes  per  dociunent, 
except  for  foreign  reports  on  deaths, 
which  were  assumed  to  take  15  minutes 
per  document.  Burden  hoxu-s  were 
determined  by  multiplying  the  minutes 
per  dociunent  times  the  number  of 
documents. 

The  total  biu-den  varied  by 
manufacturer  depending  upon  the 
number  of  documents  that  would  have 
to  be  reviewed.  Because  the  second 
group  of  manufacturers  would  be 
reporting  so  infrequently,  we  assumed 
that  the  report  of  each  incident  would 
be  prepared  manually,  and  that  it  would 
take  four  hours  to  determine  what  was 
required  and  to  prepare  the  report. 
Thus,  we  estimated  that  the  second 
group  of  manufacturers  would  spend  32 
burden  hours  per  year  to  report 
information  on  8  incidents  per  year. 

Estimate  of  the  Total  Annual  Costs  of 
the  Collection  of  Information  in  the 
NPRM 

The  annual  costs  associated  with  the 
NPRM  are  estimated  to  be  $88,580,141 
in  the  first  year  and  $1,721,877  in  the 


second  and  third  years.  The  average  cost 
over  the  first  three  years  would  be 
$30,674,631.  In  the  first  year,  start-up 
costs  (including  reprogramming 
computers)  are  estimated  to  be 
$65,300,000,  the  costs  to  report  on 
historical  information  are  estimated  to 
be  $21,558,264,  and  the  costs  to  report 
on  information  for  the  first  year  are 
estimated  to  be  $1,721,877. 

The  costs  were  estimated  based  on  the 
factors  discussed  in  the  prior  section, 
using  estimates  for  the  wage  rates  per 
hour  for  the  skill  levels  for  each  type  of 
activity  that  would  be  required.  Wage 
rates,  including  overhead,  were 
provided  by  the  Alliance  in  a  docket 
submission. 

The  total  cost  varied  by  manufacturer 
depending  upon  the  number  of 
documents  that  must  be  reviewed. 
Based  on  the  assumptions  described 
above,  we  estimated  that  the  second 
group  of  manufactiuers  would  spend 
$3,642  per  year  to  report  information  on 
8  incidents  per  year. 

Summary  Tables  for  Burdens  and  Costs 
Under  the  Requirements  Proposed  in 
the  NPRM 

The  following  tables  show  the  burden 
hours  and  costs  under  the  NPRM 
proposals  by  type  of  manufacturer.  First 
year  start-up  burden/costs  include 
computer  start-up  costs  as  well  as  the 
costs  of  gathering  and  reporting 
historical  information.  Total  first  year 
burden/costs  can  be  calculated  by 
adding  the  start-up  burden/costs  and  the 
annual  burden/costs. 


Estimated  Burden  Hours  Under  the  NPRM 

.. 

First  year 
stait-up 

First  year 

Second  year 

Third  year 

Average 

for  the 

first  3  years 

Liaht  Vehicles                  

441.251 

254.432 

69.981 

7.520 

59.153 

52.186 

54.440 

0 

0 

10.463 

1.440 

1.830 

715 

1.261 

1.189 

1,111 

20 

12 

10.463 

1.440 

1.830 

715 

1.261 

1.189 

1.111 

20 

12 

10.463 

1.440 

1.830 

715 

1.261 

1.189 

1.111 

20 

12 

157.547 

Medium/Heaw  Vehicles        

86.251 

Buses    

25.157 

Trailers 

Motorcycles - 

Tif0S                     

3,222 
20.979 
18.584 

Child  Restraints         

19.258 

Eauioment  Manufacturers 

20 

Manufacturers  with  under  500  vehicle  sales  per  year  

12 

Total 

938.963 

18.041 

18.041 

18.041 

331.030 

ESTIMATED  Costs  Under  the  NPRM 

. 

■■ 

First  year 
start-up 

First  year 

Second  year 

Third  year 

Average 

for  the 

first  3  years 

Liaht  Vehicles                

$53,559,321 

12,744.973 

5.799,669 

1,819.016 

7.710.608 

$885,653 

153.203 

206.305 

81.145 

141.899 

$885,653 

153.203 

206.305 

81.145 

141.899 

$885,653 

153.203 

206,305 

81.145 

141.899 

$18,738,760 

Medium/Heaw  Vehicles           

4.401,527 

Buses  

Trailers  

Motorcycles 

213,528 

687,484 

2,712,102 
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Estimated  Costs  Under  the  NPRM— Continued 

• 

First  year 
start-up 

First  year 

Second  year 

Third  year 

Average 

for  the 

first  3  years 

Tires                          

2.046.836 

3.177,531 

193 

116 

127.203 

122.781 

2.305 

1,383 

127,203 

122,781 

2.305 

1,383 

127,203 

122,781 

2.305 

1,383 

809,482 

Child  Restraints        

1,181.958 

Equipment  Manufacturers 

iwlanufacturers  witti  under  500  vehicto  sales  per  year  

2,369 
1,422 

Tow 

86,858,263 

1.721.877 

1,721,877 

1.721,877 

30,674,631 

' ■             I 

As  stated  above,  the  final  rule 
implementing  the  early  warning 
reporting  requirements  may  be  issued 
before  the  end  of  the  60-day  comment 
period  for  this  collection  of  information. 
If  this  should  occur,  it  would  be  helpful 
if  the  public  comments  in  response  to 
this  notice  reflect  the  requirements 
adopted  in  the  final  rule.  All  comments 
will  be  taken  into  account  in  NHTSA's 
Supporting  Statement  to  OMB  (that 
accompanies  OMB  Form  83-1)  to 
request  clearance  for  this  collection  of 
information. 

Authority:  44  U.S.C.  3506(c):  delegations  of 
authority  at  49  CFR  1.50  and  501.3(c). 

Issued  on:  )une  19.  2002. 
Kenneth  N.  Weinstein. 

Associate  Administrator  for  Safety 

Assurance. 

IFR  Doc.  02-15904  Filed  6-24-02;  8:45  am] 

MUJNOCOM  4eiO-M-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Admlniatration 

[Docket  No.  NHTSA  2002-12528;  NoUee  1] 

Unlroyal  Qoodridi  TIra  ManufMturing, 
Racaipt  of  Application  for  Daciaion  of 
Inconaaquantial  Noncomplianca 

Uniroyal  Goodrich  Tire 
Manufacturing  (Uniroyal)  has 
determined  that  approximately  3,023 
P235/70R16  BFGoodrich  Radial  Long 
Trail  do  not  meet  the  labeling 
requirements  mandated  by  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  109.  "New  Pneumatic  Tires." 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  Uniroyal  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  part  573, 
"Defect  and  Noncompliance  Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 


Ihiring  the  period  of  the  8th  through 
the  10th  and  the  12th  through  the  14th 
weeks  of  2002,  the  Ardmore,  Oklahoma 
plant  of  Uniroyal  GoodrichTire 
Manufactvuing  produced  and  cured  a 
number  of  tires  with  erroneous  marking. 

FMVSS  No.  109  (S4.3(d))  requires  that 
each  tire  shall  have  permanently 
molded  the  generic  name  of  each  cord 
material  used  in  the  plies  (both  sidewall 
and  tread  area)  of  the  tire.  (S4.3(e)) 
requires  that  each  tire  shall  have 
permanently  molded  into  or  onto  both 
sidewalls  the  actual  number  of  plies  in 
the  sidewall.  and  the  actual  nimiber  of 
plies  in  the  tread  area  if  different. 

The  noncompliance  with  S4.3(d)  and 
(e)  relates  to  the  mold  number.  The  tires 
were  marked:  Tread  Plies:  2  Polyester  + 
2  Steel  +  1  Nylon,  instead  of  the 
required  marking  of:  Tread  Plies:  2 
Polyester  *2  Steel. 

Uniroyal  states  that  of  the  total  (3.023) 
tires  produced.  1.460  have  been  isolated 
and  will  be  brought  into  compliance  or 
scrapped.  Uniroyal  does  not  believe  that 
this  marking  error  will  impact  motor 
vehicle  safety  because  the  tires  meet  all 
applicable  Federal  Motor  Vehicle  Safety 
performance  standards,  conform  to  the 
original  specifications,  and  the 
noncompliance  is  one  solely  of  labeling. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management,  Room  PL-401. 400 
Seventh  Street,  SW.,  Washington.  EX: 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below.  Comment 
closing  date:  (30  days  after  Publication 
Date). 


(49  U.S.C.  301118.  301120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  June  20.  2002. 
Stephen  R.  Kratzke, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  02-15998  Filed  6-24-02;  8:45  am] 
BNXMQ  cooc  4eio-a»-p 


DEPARTMENT  OF  TRANSPOfTTATION 

Raaaarch  and  Spaclai  Programa 
Admlniatration 

Offica  of  Hazardoua  Matariaia  Safaty; 
Notica  of  AppUcationa  for  Examptiona 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Natiue  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  Vehicle,  2 — ^Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
airoaft  only.  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  July  25,  2002. 
ADDRESS  COMMENTS  TO:  Records  Center, 
Research,  and  Special  Programs. 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FpR  FURTHER  INFORMATION:  Copies  of  the 
applications  (See  Docket  Number)  are 
available  for  inspection  at  the  New 
Docket  Management  Facility,  PLr-401,  at 
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the  U.S.  Department  of  Transportation, 
Nassif  Building,  400  7th  Street,  SW., 
Washington,  DC  20590  or  at  http:// 
dms.dot.gov. 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b);  49  CFR  1.53Cb)). 


Dated:  Issued  in  Washington,  DC,  on  )tuie 
18,  2002. 
R.  Ryan  Posten, 

Exemptions  Program  Officer,  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals. 


New  Exemptions 

Application 
No. 

Docket  No. 

Applicant 

Regulation(s)  affected 

future  of  exemption  thereof 

13021-N  

13023-N  

130}>4-N  

1.30?6-N  

13027-N  

13028-N  

13029-N  

13034-W  

RSPA-02-12446 

RSPA-02-12448 

RSPA-02-12449 

RSPA-02-12444 
RSPA-02-12451 

RSPA-02-12452 
RSPA-02-12445 

Eastman  Kodak  Com- 
pany, Rochester.  NY. 

Energy  Conversion  De- 
vk»s.  Inc..  Troy.  Ml. 

Sybron  Dental  Special- 
ties Inc.,  Orange,  CA. 

Sim  Nuclear  Corp,  Mel- 
txxjme,  PL. 

Hemco  Fabrication  & 
Sendees,  Midland, 
TX. 

Mattieson  Tri-Gas,  East 
Rutherford.  NJ. 

Chromatography  Re- 
search Supplies,  Inc., 
Louisville,  KY. 

ATK-Ammunition  Ac- 
cessories, Inc., 
Lewiston,  ID. 

49  CFR  171.11,  171.12,  Part 
172.  Part  173  subpart  B&E. 

49  CFR  173.187 

49  CFR  171.8.  172.101— App. 
A. 

49      CFR      173.302      (a)(1), 
173.34(d). 

49  CFR  173.241.  173.242 

• 

49  CFR  173.301G).  173.34(d) 
49  CFR  1734 

To  auttiorize  the  transportatkMi  in  commerce  of 
machinery  containing  small  quantities  of 
Class  3  hazardous  materials  without  hazard 
communk:ation  or  required  packaging. 
(modesi.2.  3, 4) 

To  auttwrize  tfie  one-time  transportation  in 
commerce  of  one  overpack  containing  a  spe- 
cially designed  device  containing  a  DiviskKi 
4.2  material  that  exceeds  the  maximum 
quantity  limitations,  (mode  1) 

To  authorize  the  transportatkxi  in  commerce  of 
specially  designed  packagings  containing  me- 
tallic mercury,  Class  8  in  package  quantities 
exceeding  one  pound  with  the  prescrit)ed 
maricing  and  lat}elllng.  (modes  1,  2,  3,  4) 

To  authorize  the  transportation  in  commerce  of 
Division  2.2  material  in  a  non-DOT  specifica- 
tion container,  (modes  1,2,3,  4) 

To  authorize  the  manufacture,  mart(,  sale  and 
use  of  a  packaging  consisting  of  manifolded 
non-DOT  specif)catk>n  tanks  for  use  in  trans- 

'  porting  certain  Class  3  and  Class  8  haz- 
ardous materials,  (mode  1 ) 

To  authonze  the  transportation  in  commerce  of 
non-DOT  specifrcatkw  cylinders  for  export 
containing  vanous  compressed  gases  wittxxjt 
pressure  relief  devk»s.  (modes  1 ,  3) 

To  auttiorize  the  transportation  of  a  non-DOT 

49  CFR  173.24(c),  173.54(a), 
173.62. 

specrfkatkw  inner  receptable  containing  up  to 
2000  grams  of  a  Division  2.2  material  as  a 
small  quantity  under  Sectkx)  173.4.  (nrades 
1,4,5) 
To  authorize  the  transportation  in  commerce  of 
explosive  components,  Diviskxi  1.4S  in  spe- 
cially designed  packaging,  (mode  1) 

[FR  Doc.  02-15908  Filed  6-24-02;  8:45  am] 
BOXING  CODE  4910-60-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exsmption 

AGENCY:  Research  and  Special  Program 
Administration,  DOT. 

ACTION:  List  of  applications  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
-for,  and  the  processing  of,,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 


CFR  part  107.  subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  {e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 


DATES:  Comments  must  be  received  on 
orbeforejuly  10,  2002. 

ADDRESSES:  Records  Center,  Research 
and  Special  Programs.  Administration, 
U.S.  Department  of  Tran^ortation. 
Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
conunents  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  niunber. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center. 
Nassif  Building,  400  7th  Street  SW.. 
Washington.  DC  or  at  http:// 
dms.dot.gov. 
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This  notice  of  receipt  of  applications 
for  modification  of  exempting  is 
published  in  accordance  with  Part  107 
of  the  Federal  hazardous  materials 


transporUtion  law  (49  U.S.C.  5117(b); 
49  CFR  1.53(b)). 


Issued  in  Washington  DC,  on  June  18. 
2002. 

R.  Ryan  Poaten. 

Exemptions  Program  Officer,  Office  of 
Hazardous  Materials.  Exemptions  and 
Approvals. 


Appiicatton 
1^. 


9791-M  . 
109e5-M 
11262-M 
117ge-M 
12398-M 


Docket  No. 


RSPA-00-6770 


Applicant 


Pressed  Stsel  Tank  Co.,  Mihwaukee,  Wl  (See  Footnote  1) 

Qaoi\|ia-Padfic  Corporatkjn,  Atlanta,  QA,  (See  Footnote  2) 

CAIRE  Inc.  (Dtviskm  ot  CHART  Industries),  Bumsville.  MN  (See  Footnote  3) 

Air  Product  and  Chemicals,  Inc..  Allentown,  PA  (See  Footnote  4)  

Praxair  Inc.,  Dantxjry,  CT  (See  Footnote  5) 


Modificatkm  of 
exemption 


9791 
10965 
11262 
11796 
12398 


'  To  modify  the  examptkwi  to  authorize  alternative  service  pressures  lower  than  3,500  psig  for  this  non-DOT  specifk»tion  cylinder  transporting 

certain  Divtewo  2.2  materials.  .  . ,    ,_^, «      ^    ^     ^  ,. 

2  To  modWy  the  exemplton  to  authorize  the  transportation  of  a  Division  5.1  matenal  m  DOT  Specification  tank  cars. 

3To  modify  the  exernptwn  to  authorize  a  new  non-DOT  spedficatton  cylinder  design  for  the  transportatkxi  of  Diviston  2.2  matenals  used  in  a 

^To°mSly  the  exemption  to  authorize  the  transportatioo  of  additkjnal  Division  2.2  materials  in  DOT  Speciffcation  3A  or  3AA  cylkftrtere. 

5To  modify  the  exemptton  to  authorize  the  transportatton  of  Diviston  2.3  and  an  addHtonal  Diviston  2.2  material  in  DOT  3A  and  3AA  cylinders 
equipped  with  an  alternative  relief  device  and  to  add  cargo  vessel  as  an  addittonal  mode  of  transportatton 


(FR  Doc.  02-15909  Filed  6-24-02:  8:45  am] 
HUMQ  coot  4S1«>-80-H 

DEPARTMENT  OF  TRANSPORTATION 

RMMTCh  and  Sp«cW  ProgrwM 
AdminMration  (R8PA) 


[Pocfcat  No.  R8PA-66-4470] 


PlfMllne  Sataly: 
Pip«lln«  Sataly 


oftlwGM 

ConHnMlM 


AOCNCV:  Office  of  Pipeline  Safety. 
Research  and  Special  Programs 
Administration,  DOT. 
action:  Notice:  Meeting  of  Technical 
Pipeline  Safety  Standards  Committee. 


A  meeting  of  the  Technical 
Pipeline  Safety  Standards  Committee 
(TPSSC),  the  gas  pipeline  advisory 
committee,  will  be  held  on  Thursday, 
July  18,  2002,  firom  9  a.m.  to  6  p.m.  in 
Washington,  DC.  The  TPSSC  will  be 
advising  the  O^ce  of  Pipeline  Safety 
(OPS)  and  voting  on  the  proposed 
definition  of  Hi^  Consequence  Areas 
(HCA)  for  Gas  Transmission  Operators 
which  was  published  on  January  9,  2002 
(67  FR  1108).  This  definition  will  be 
referenced  in  an  upcoming  proposed 
rule  on  Pipeline  Integrity  Management 
in  HCAs  (Gas  Transmission  Pipeline 
Operators). 

OPS  will  brief  the  TPSSC  on  integrity 
management  concepts  for  gas  pipelines 
and  on  the  comments  received  in 
response  to  previous  notices.  In 
addition,  OPS  will  present  the  draft 
cost-benefit  analysis  prepared  for  the 
upcoming  proposed  rule  on  integrity 
management  programs  for  gas 
transmission  pipelines.  Because  of  the 


importance  of  this  rule,  OPS  is 
providing  the  regulatory  evaluation  for 
peer  review  by  the  TPSSC  before  the 
proposed  rule  has  been  finalized. 
A00RES8E8:  Members  of  the  public  may 
attend  the  meetings  at  the  Department  of 
Transportation.  Nassif  Biiilding,  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  The  exact  location  and  room 
niunber  for  this  meeting  will  be  posted 
on  the  OPS  web  page  approximately  15 
days  before  the  meeting  date  at  http:// 
ops.dot.gov. 

An  opportimity  will  be  provided  for 
the  public  to  make  short  statements  on 
the  topics  under  discussion.  Anyone 
wishing  to  make  an  oral  statement 
shoiUd  notify  Juan  Carlos  Martinez, 
(202)  366-1933,  not  later  than  July  12, 
2002,  on  the  topic  of  the  statement  and 
the  length  Of  your  presentation.  The 
presiding  officer  at  each  meeting  may 
deny  any  request  to  present  an  oral 
statement  and  may  limit  the  time  of  any 
presentation. 

You  may  submit  written  comments  by 
mail  or  deliver  to  the  Dockets  Facility, 
U.S.  Department  of  Transportation. 
Room  PL-401. 400  Seventh  Street.  SW.. 
Washington,  DC  20590-0001.  It  is  open 
from  10  a.m.  to  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
also  may  submit  written  comments  to 
the  docket  electronically.  To  do  so.  log 
onto  the  following  Internet  Web 
address:  http://dms.dot.gov.  Click  on 
"Help  &  Information"  for  instructions 
on  how  to  file  a  document 
electronically.  All  written  comments 
should  reference  docket  number  RSPA- 
98-4470.  Anyone  who  would  like 
confirmation  of  mailed  comments  mtist 
include  a  self-addressed  stamped 
postcard. 


Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Juan  Carlos  Martinez  at 
(202)  366-1933. 

FOR  FURTHER  MFORMATION  CONTACT: 
Cheryl  Whetsel.  OPS.  (202)  366-4431  or 
Richard  Huriaux.  OPS,  (202)  366-4565, 
regarding  the  subject  matter  of  this 
notice. 

SUPPLEMENTARY  INFORMATION:  The 
TPSSC  is  a  statutorily  mandated 
advisory  committee  that  advises  RSPA 
on  proposed  safety  standards  for  gas 
pipelines.  This  advisory  committee  is 
constituted  in  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  5  U.S.C. 
App.  1).  The  committee  consists  of  15 
members — five  each  representing 
government,  industry,  and  the  public. 
The  TPSSC  is  tasked  with  determining 
reasonableness,  cost-efiectiveness,  and 
practicability  of  proposed  pipeline 
rules.  In  addition.  Federal  law  (49 
U.S.C.  60115(a))  requires  that  the  TPSSC 
serve  as  peer  reviewer  committees  for 
purposes  of  all  Federal  laws  relating  to 
risk  assessment  and  peer  review. 

The  TPSSC  will  be  advising  OPS  and 
voting  on  the  proposed  definition  of 
High  Consequence  Areas  (HCA)  for  Gas 
Transmission  Operators  which  was 
published  on  January  9.  2002  (67  FR 
1108).  This  definition  will  be  referenced 
in  an  upcoming  proposed  rule  on 
Pipeline  Integrity  Management  in  HCAs 
(Gas  Transmission  Pipeline  Operators). 

In  addition.  OPS  will  brief  the  TPSSC 
on  integrity  management  concepts  for 
gas  pipelines  and  on  the  comments 
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received  in  response  to  previous 
notices.  OPS  will  provide  copies  and 
explain  the  draft  cost-benefit  analysis 
prepared  for  the  upcoming  proposed 
rule  on  integrity  management  programs 
for  gas  transmission  pipelines.  Because 
of  the  importance  of  this  rule,  OPS  is 
submitting  the  regulatory  evaluation  for 
peer  review  by  the  TPSSC  before  the 
proposed  rule  has  been  finalized. 

Ine  upcoming  proposed  integrity 
management  rule  for  gas  transmission 
pipelines  maintains  the  duty  of  a  gas 
pipeline  to  comply  with  the  current 
pipeline  safety  regulations  (49  CFR  part 
192),  but  creates  a  protective  lunbrella 
of  more  comprehensive  assessment, 
repair,  prevention,  and  mitigative 
actions  in  those  areas  (high  consequence 
areas)  where  a  failure  would  do  the 
greatest  damage.  This  assessment 
process  will  produce  better  information 
about  problems  that  may  have  been 
missed  and  creates  checks  and  balances 
to  assure  that  the  best  use  is  made  of 
available  information  to  correct  newly 
found  problems. 

The  proposed  gas  pipeline  integrity 
management  rule  will  be  the 
culmination  of  a  seven-year 
investigation  of  ways  to  improve  the 
safety,  security,  and  reliability  of  natural 
gas  transmission  lines  in  a  cost-effective 
manner.  It  is  based  on  risk  assessment 
and  specifically  addresses  the  unique 
characteristics  associated  with  gas 
pipelines,  much  in  the  same  manner  as 
the  hazardous  liquid  integrity 
management  rule  addressed  hazardous 
liouid  pipeline  characteristics. 

This  rulemaking  also  will  address  the 
trend  of  people  moving  closer  to 
pipelines,  which  increase  the  threats  of 
outside  force  damages  to  the  pipelines, 
associated  with  construction. 

Key  concepts  OPS  is  considering  for 
the  proposed  gas  integrity  management 
rule  include: 

1.  Expansion  of  the  areas  where  added 
protection  is  required  based  on  history 
of  recent  accidents  in  which  a  large 
impact  area  was  experienced. 

2.  Improvement  of  protection  though 
better  inspection  and  management 

technology. 

3.  Establishment  of  stronger  repair 
requirements. 

4.  Integration  of  various  kinds  of 
information  to  provide  a  clearer  picture 
of  threats. 

5.  Requirement  to  address  each  threat 
to  interaity. 

OPS  nas  already  sought  and  has 
received  general  comments  from  the 
public  on  gas  transmission  pipeline 
integrity  management  in  high 
consequence  areas.  On  Jime  27,  2001. 
RSPA  issued  a  notice  of  request  for 
comments  on  integrity  management  of 


gas  transmission  pipelines  in  high 
consequence  areas  (66  FR  34318).  A 
copy  of  the  notice  and  the  comments  are 
in  Docket  RSPA-00-7666,  which  is 
accessible  on  the  Internet  from  the  DOT 
Dockets  Management  System  at  http:// 
dms.dot.gov.  The  notice  sought 
comment  on  the  following  issues 
relating  to  establishment  of  integrity 
management  programs  by  gas 
transmission  pipelines: 

1.  Defining  nigh  consequence  areas. 

2.  Identifying  and  evaluating  threats 
to  pipeline  integrity. 

3.  Selecting  the  assessment 
technologies. 

4.  Determining  time  frames  to  conduct 
a  baseline  integrity  assessment  and  to 
make  repairs. 

5.  Identifying  and  implementing 
additional  preventive  and  mitigative 
measures. 

6.  Evaluating  and  reassessing  pipeline 
segments. 

7.  Monitoring  the  effectiveness  of  the 
management  process. 

Based  in  part  on  comments  received 
and  on  meetings  with  representatives  of 
the  gas  pipeline  industry,  research 
institutions.  State  pipeline  safety 
agencies,  and  public  interest  groups,  on 
January  9,  2002,  RSPA  issued  a  notice 
of  proposed  rulemaking  to  define  areas 
of  high  consequence,  i.e.,  areas  where 
the  impact  of  a  gas  transmission 
pipeline  accident  on  people,  property, 
or  the  environment  could  be  unusually 
severe  (67  FR  1108).  This  proposed  rule 
is  the  first  step  in  a  two-step  process  to 
address  integrity  management  programs 
for  gas  transmission  pipelines.  Although 
the  proposed  definition  does  not  require 
any  specific  action  by  pipeline 
operators,  it  will  be  referenced  in  the 
upcoming  proposed  rule  to  require 
pipeline  integrity  management  programs 
for  gas  transmission  pipelines. 

In  addition  to  requirements  for  cost- 
benefit  analysis  of  proposed  pipeline 
safety  standards,  Federal  law  (49  U.S.C. 
60115(c))  requires  that  OPS  submit  cost- 
benefit  results  and  risk  assessment 
information  to  one  of  two  advisory 
committees  established  to  support  OPS 
on  technical  and  policy  issues.  A  key 
responsibility  of  the  TPSSC  is  to 
provide  peer  review  and  evaluation  of 
OPS'  cost-benefit  analyses  for  proposed 
gas  pipeline  standards.  The  TPSSC 
must:  (1)  Evaluate  the  merit  of  the  data 
and  methods  used  within  the  analyses, 
and  (2)  when  appropriate,  provide 
recommendations  relating  to  the  cost- 
benefit  analyses. 

OPS  will  consider  the  advice  of  the 
TPSSC  and  its  peer  review  of  the  draft 
regulatory  evaluation  in  crafting  the 
proposed  rule  to  require  gas 
transmission  pipelines  to  institute 


integrity  management  programs.  The 
proposed  rule  will  be  submitted  to  the 
TPSSC  for  comment  after  it  is 
published.  Any  comments  by  the  TPSSC 
will  be  carefully  considered  before  a 
final  rule  is  issued. 
Authority:  49  U.S.C.  60102.  60115. 

Issued  in  Washington,  DC. 
Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  02-15997  Filed  6-24-02:  8:45  am] 
BNJJNQ  COOe  4Bia-60-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Revlsw; 
Commsnt  Rsqusst 

June  18,  2002. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  25,  2002,  to 
be  assured  of  consideration. 

Customs  Service 

OMB  Number:  1515-0232. 

Fonn  Number:  None. 

Type  of  Review:  Extension. 

Title:  Passenger  and  Crew  Manifest  for 
Passenger  Flights. 

Description:  This  collection  is  to 
comply  with  a  new  section  of  the 
Customs  Regulations  122.49a  which 
requires  transmission  of  manifest 
information  to  Customs  for  passenger 
flights. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Burden  Hours  Per 
Respondent:  10  seconds. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,380  hours. 

Clearance  Officer:  Tracey  Denning, 
U.S.  Customs  Service,  Information 
.Services  Branch,  Ronald  Reagan 
Building,  1300  Pennsylvania  Avenue, 
NW.,  Room  3.2.C.  Washington.  DC 
20229,  (202)  927-1429. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr.. 
Office  of  Management  and  Budget. 


42850 


Federal  Ragfater/Vol.  67.  No.  122 /Tuesday.  June  25.  2002 /Notices 


Room  10235.  New  Executive  Office 
Building.  Washington.  DC  20503.  (202) 
395-7316. 

Mary  A.  Abi«. 

Departmental  Reports  Management  Officer. 
IFR  Doc.  02-15922  Filed  6-24-02:  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Rsvlswn 
Commsnt  RsQusst 

lune  19.  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  25.  2002.  to 
be  assiued  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1079. 

Fonn  Number:  IRS  Form  9041. 

Type  of  Review:  Extension. 

Title:  Application  for  Electronic/ 
Magnetic  Media  Filing  of  Business  and 
Employee  Benefit  Plan  Returns. 

Description:  Form  9041  is  filed  by 
estates  and  trusts,  partnerships,  and 
employers  as  an  application  to  file  their 
returns  electronically  or  on  magnetic 
media:  and  by  software  developers, 
service  bureaus  and  electronic 
transmitters  to  develop  auxiliary 
services. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
3.000. 

Estimated  Burden  Hours  Per 
Respondent:  18  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
900  hours. 

OMB  Number:  1545-1648. 

Publication  Numt>er:  Publication 
3319. 

Type  of  Review:  Extension. 

Title:  Low-Income  Taxpayer  Clinics- 
2002  Grant  Application  Package  and 
Guidelines. 

Description:  Publication  3319  outlines 
requirements  of  the  IRS  Low-Income 
Taxpayer  Clinics  (LITC)  program  and 


provides  instructions  on  how  to  apply 
for  a  LITC  grant  award. 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  625. 

Estimated  Time  For  Program 
Sponsors:  60  hours. 

Estimated  Time  For  Student  and 
Pro-am  Participants:  2  hoius. 
Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  6.000  hours. 

OMB  Number:  1545-1649. 

Revenue  Procedure  Number:  Revenue 
Procedure  99-21. 

Type  of  Review:  Extension. 

Title:  Disability  Suspension. 

Description:  The  information  is 
needed  to  establish  a  claim  that  a 
taxpayer  was  financially  disabled  for 
piuposes  of  section  6511(h)  of  the 
Internal  Revenue  Code  (which  was 
added  by  section  3203  of  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998).  Under  section 
6511(h),  the  statute  of  limitations  on 
claims  for  credit  or  refund  is  siispended 
for  any  period  of  an  individual 
taxpayer's  life  during  which  the 
taxpayer  is  unable  to  manage  his  or  her 
financial  affairs  because  of  a  medically 
determinable  mental  or  physical 
impairment,  if  the  impairment  can  be 
expected  to  result  in  death,  or  has  lasted 
(or  can  be  expected  to  last)  for  a 
continuous  period  of  not  less  than  12 
months.  Section  6511(h)(2)(A)  requires 
that  proof  of  the  taxpayer's  financial 
disability  be  furnished  to  the  Internal 
Revenue  Service. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
48.200. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
24.100  hours. 

Qearance  Officer:  Glenn  Kirkl{md. 
Internal  Revenue  Service,  Room  6411- 
03, 1111  Constitution  Avenue.  NW.. 
Washington.  DC  20224.  (202)  622-3428. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr.. 
Office  of  Management  and  Budget. 
Room  10235,  New  Executive  Office 
Building.  Washington.  DC  20503.  (202) 
395-7316. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
(PR  Doc.  02-15983  Filed  6-24-02;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

imsmsl  Rsvsnus  Ssrvlos 
[CO-2S-M] 

Propossd  Cdlsction;  Commsnt 
Rsqusst  for  Rsgulstlon  Pro|sct 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
bxuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  CO-25-96  (TD 
8824),  Limitations  on  Net  Operating 
Loss  Carry-Forwards  and  Certain  Built- 
in  Losses  and  Credit  Following  an 
Ownership  Change  of  a  Consolidated 
Group. 

DATES:  Written  comments  should  be 
received  on  or  before  August  26.  2002. 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  nmTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack  (202)  622- 
3179.  or  through  the  Internet 
(Lamice.Macl^irs.gov),  Internal 
Revenue  Service,  room  6407. 1111 
Constitution  Avenue  NW..  Washington, 
DC  20224. 
SUPPIiEMENTARY  MFORMATION: 

Title:  Limitations  on  Net  Operating 
Loss  Carryforwards  and  Certain  Built-in 
Losses  and  Credits  Following  an 
Ownership  Change  of  a  Consolidated 
Group. 

OMB  Number:  1545-1218. 

Regulation  Project  Number:  CO-25- 
96. 

Abstract:  Section  1502  provides  for 
the  promulgation  of  regulations  with 
respect  to  corporations  that  file 
consolidated  income  tax  returns. 
Section  382  limits  the  amount  of  income 
that  can  be  offoet  by  loss  carryovers  and 
credits  after  an  ownership  change. 
These  final  regulations  provide  rules  for 
applying  section  382  to  groups  of 
corporations  that  file  a  consolidated 
retiun. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 
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Type  of  Review:  Extension  of 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
12,054. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  662. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  retiu-n  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accvuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  )une  14.  2002. 
Glenn  Kirkland. 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  02-16018  Filed  6-24-02;  8:45  am] 
BKliNO  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Rsqusst  for  Form  8308 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8308,  Report  of  a  Sale  or  Exchange  of 
Certain  Partnership  Interests. 
DATES:  Written  comments  should  be 
received  on  or  before  August  26,  2002, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Gleim  Kirkland,  Internal  Revenue 
Service,  room  6411,' 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  or  through  the  Internet 
(Lamice.Mack@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  a  Sale  or  Exchange  of 
Certain  Partnership  Interests. 

OMB  Number:  1545-0941. 

Form  Number:  8308. 

Abstract:  Form  8308  is  an  information 
return  that  gives  the  IRS  the  names  of 
the  parties  involved  in  an  exchange  of 
a  partnership  interest  under  Internal 
Revenue  Code  section  751(a).  It  is  also 
used  by  the  partnership  as  a  statement 
to  the  transferor  and  transferee.  It  alerts 
the  transferor  that  a  portion  of  the  gain 
on  the  sale  of  a  partnership  interest  may 
be  ordinary  income. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8308  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  and 
farms. 

Estimated  Number  of  Respondents: 
200,000. 

Estimated  Time  Per  Respondent:  7 
hrs.,  18  minutes. 

Estimated  Total  Annual  Burden 
Hours:  1.460,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 


as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  14.  2002. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  02-16019  Filed  6-24-02;  8:45  am] 

niXING  CODE  4S3IM)1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1 120-H 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form     ■ 
1 120-H.  U.S.  Income  Tax  Return  for 
Homeowners  Associations. 
DATES:  Written  comments  should  be 
received  on  or  before  August  26,  2002. 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
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FOM  FUfTTHCR  MFOfWIATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Lamice  Mack. 
(202)  622-3179.  or  through  the  Internet 
(Lamice.Mack&irs.gov.j,  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW..  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Income  Tax  Return  for 
Homeowners  Associations. 

OMB  Number:  1545-0127. 

Form  Number:  1 1 20-H. 

Abstract:  Homeowners  association^ 
file  Form  11 20-H  to  report  income, 
deductions,  and  credits.  The  form  is 
also  used  to  report  the  income  tax 
liability  of  the  homeowners  association. 
The  IRS  uses  Form  11 20-H  to  determine 
if  the  income,  deductions,  and  credits 
have  been  correctly  computed.  The  form 
is  also  used  for  statistical  purposes. 

Current  Actions:  There  are  no  changes 
being  made  to  the  Form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for 
profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
112.311. 

Estimated  Time  Per  Respondent:  32 
hrs..  24  minutes. 

Estimated  Total  Annual  Burden 
Hours:  3.638.877. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation,, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  )une  14.  2002. 
GIsnn  Kirkland, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  02-16020  Filed  6-24-02;  8:45  am) 

MLLMO  COM  4«30-01-P 

DEPARTMENT  OF  THE  TREASURY 

lnt«mal  R«v«nu*  S«rvic« 

PropoMd  Coltoetion;  Commwit 
R>qu— t  tor  Fonii  8827 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8827.  Credit  for  Prior  Year  Minimum 
Tax — Corporations. 
DATES:  Written  comments  should  be 
received  on  or  before  August  26.  2002, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665.  or  through  the  Internet 
[Allan.M.Hopkins&irs.gov).  Internal 
Revenue  Service,  room  6407. 1111 
Constitution  Avenue  NW..  Washington. 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Credit  for  Prior  Year  Minimum 
Tax— Corporations. 

OMB  Number:  1545-1257. 

Form  Number:  8827. 

Abstract:  Internal  Revenue  Code 
Section  53(d),  as  revised,  allows 
corporations  a  minimum  tax  credit 
based  on  the  full  amount  of  alternative 
minimum  tax  incurred  in  tax  years 
beginning  after  1989,  or  a  carryforward 
for  use  in  a  future  year.  Form  8827  is 
used  by  corporations  to  compute  the 


minimum  tax  credit,  if  any.  for 
alternative  minimum  tax  incurred  in 
prior  tax  years  and  to  compute  any 
minimum  tax  credit  carryforward. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  farms. 

Estimated  Number  of  Respondents: 
25,000. 

Estimated  Time  Per  Respondent:  1  hr. 

Estimated  Total  Annual  Burden 
Hours:  25,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
.tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  17,  2002. 
Gl«in  KirUand, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  02-16021  Filed  6-24-02:  8:45  am) 
■LUNQ  COM  4ne-oi-p 
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DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

PFopoaed  Collection;  Comment 
Request  for  Form  3206 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
3206,  Information  Statement  by  United, 
Kingdom  Withholding  Agents  Paying 
Dividends  From  U.S.  Corporations  to 
Residents  of  the  United  States  and 
Certain  Treaty  Countries. 
DATES:  Written  comments  should  be 
received  on  or  before  August  26,  2002 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Lamice  Mack. 
(202)  622-3179,  or  through  the  internet 
{http://Lamice.Mack@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue,  NW..  Washington, 
DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Information  Statement  by 
United  Kingdom  Withholding  Agents 
Paying  Dividends  From  U.S. 
Corporations  to  Residents  of  the  United 
States  and  Certain  Treaty  Countries. 

OMB  Number:  1545-0153. 

Fonn  Number:  3206. 

Abstract:  Form  3206  is  used  to  report 
dividends  paid  by  U.S.  corporations 
through  United  Kingdom  nominees  to 
beneficial  owners  who  are  residents  of 
countries  other  than  the  United 
Kingdom  with  which  the  U.S.  has  a  tax 
treaty  providing  for  reduced 
withholding  rates  on  dividends.  The 
data  is  used  by  IRS  to  determine 
whether  the  proper  amount  of  income 
tax  was  withheld. 

Current  Actions:  There  are  no  changes 
being  made  to  the  Form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Time  Per  Respondent:  3 
hrs..  7  minutes. 

Estimated  Total  Annual  Burden 
Hours:  15,620. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  14,  2002. 
Glenn  Kirkland. 
IRS  Reports  Clearance  Officer. 
(PR  Doc.  02-16022  Filed  6-24-02;  8:45  am] 
BILUNO  CODE  4«3»-01-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 
[REQ-209831-96] 

Propoeed  Collectlon;  Comment 
Request  tor  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currmtly,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-209831- 
96  (TD  8823),  Consolidated  Returns- 
Limitations  on  the  Use  of  Certain  Losses 
and  Deductions. 

DATES:  Written  comments  should  be 
received  on  or  before  August  26,  2002 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665,  or  through  the  internet 
(Allan.M.Hopkins@irs.gov),  Internal 
Revenue  Service,  room  6407. 1111 
Constitution  Avenue  NW..  Washington. 
DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Consolidated  Returns — 
Limitations  on  the  Use  of  Certain  Losses 
and  Deductions. 

OMB  Number:  1545-1237. 

Regulation  Project  Number:  REG- 
209831-96. 

Abstract:  Section  1502  provides  for 
the  promulgation  of  regulations  with 
respect  to  corporations  that  file 
consolidated  income  tax  returns.  These 
regulations  amend  the  current 
regulations  regarding  the  use  of  certain 
losses  and  deductions  by  such 
corporations. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
ciuxently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Tne  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
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Raqueat  for  ComnMiits 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  aifd  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  19.  2002. 
Glnm  KirkUnd. 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  02-16023  Filed  6-24-02:  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 


PropoMd  Coltoctlofi!  CmimiiwiI 
RsQiMCt  for  Fomi  2688 

AOCNCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 


and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
2688,  Application  for  Additional 
Extension  of  Time  To  File  U.S. 
Individual  Income  Tax  Return. 
DATIt:  Written  comments  should  be 
received  on  or  before  August  26,  2002 
to  be  assured  of  consideration. 
ADDNESWt:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
TOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  or  through  the  internet 
lAllan.M.Hopkins9irs.gov),  Internal 
Revenue  Senrice,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  MTORMATION: 

Title:  Application  for  Additional 
Extension  of  Time  To  File  U.S. 
Individual  Tax  Return. 

OMB  Number:  1545-0066.  Form 
Number:  2688. 

Abstract:  Internal  Revenue  Code 
section  6081  permits  the  Service  to 
grant  a  reasonable  extension  of  time  to 
file  a  return.  Form  2688  allows 
individuals  who  need  additional  time  to 
file  their  U.S.  income  tax  return  to 
request  an  extension  of  time  to  file  after 
the  automatic  4  month  extension  period 
ends. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,453.000. 


Estimated  Time  Per  Respondent:  45 
min. 

Estimated  Total  Annual  Burden 
Hours:  1.089,750. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmahzed  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
Iniformation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  )une  13,  2002. 
Glenn  Kirkland. 
IRS  Reports  Cleamnce  Officer. 
IFR  Doc.  02-16024  Filed  6-24-02;  8:45  am] 
■LUNQ  coot  4<N-01-P 


Tuesday, 
June  25,  2002 


Part  n 

Federal  Retirement 
Thrift  Investment 
Board 

5  CFR  Part  1600  et  aL 
Employee  Elections  to  Contribute  to  the 
Thrift  Savings  Plan,  Participants'  Choice 
of  Investment  Funds,  Vesting,  Uniformed 
Services  Accounts,  Correction  of 
Administrative  Errors,  Lost  Earnings 
Attributable  to  Employing  Agency  Errors, 
Participant  Statements,  Calculation  of 
Shaie  Prices,  Methods  of  Withdrawing 
Funds  from  the  Thrift  Savings  Plan, 
Death  Benefits,  Domestic  Relations  Orders 
Affecting  Thrift  Savings  Plan  Accounts, 
Loans,  Miscellaneous;  Proposed  Rule 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Parts  1600. 1601. 1603, 1604. 
1605. 1606. 1640, 1645. 1650. 1651. 
1663, 1655, 1600 

Employee  Electlone  To  ContrltMite  to 
ttw  ThrHt  Savlnge  Plan,  Participants' 
Ctwices  of  Inveetmerrt  FuiMto,  Vesting, 
Uniformed  Servloee  Accounts, 
Correction  of  Administrative  Errors, 
Lost  Earnings  AttrlbutaiMe  to 
Employing  Agsncy  Errors,  Participant 
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agency:  Federal  Retirement  Thrift 

Investment  Board. 

ACTION:  Proposed  rule  with  request  for 

comments. 

summary:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  proposes  to  revise  the 
Board's  regulations  to  reflect  the 
processes  and  terminology  of  the  Thrift 
Savings  Plan's  new  record  keeping 
system,  to  codify  several  policy 
decisions  related  to  implementation  of 
this  new  system,  and  to  add  new 
methods  of  post-employment 
withdrawals.  This  rule  will  allow 

garticipants  more  options  and  greater 
exibility  with  which  to  manage  their 
TSP  accounts. 

DATES:  Conmients  must  be  received  on 
or  before  July  25,  2002. 
AOOMESSCS:  Comments  may  be  sent  to: 
Elizabeth  S.  Woodruff.  General  Counsel, 
Federal  Retirement  Thrift  Investment 
Board,  1250  H  Street.  NW.,  Washington. 
DC  20005.  The  Board's  FAX  is  (202) 
942-1676. 

KM  FURTHER  MTORMATION  CONTACT: 
Patrick  J.  Forrest  on  (202)  942-1659, 
Thomas  L.  Gray  on  (202)  942-1644.  or 
Merritt  A.  Willing  on  (202)  942-1666. 
SUPPLEMCNTARY  INFORMATION:  The  Board 
administers  the  TSP.  which  was 
established  by  the  Federal  Employees' 
Retirement  System  Act  of  1986 
(FERSA),  Public  Law  9»-33S,  100  Stat. 
514.  The  TSP  provisions  of  FERSA  have 
been  codified,  as  amended,  largely  at  5 
U.S.C.  8351  and  8401-8479.  The  TSP  is 
a  tax-deferred  retirement  savings  plan 
for  Federal  civilian  employees  and 
members  of  the  uniformed  services 
which  is  similar  to  cash  or  deferred 
arrangements  established  under  section 
401  (k)  of  the  Internal  Revenue  Code  (26 
U.S.C.  401(k)).  Sums  in  a  TSP 

Siarticipant's  accoimt  are  held  in  trust 
^  or  the  participant. 


In  1996,  Congress  amended  FERSA  by 
enacting  the  Tluift  Savings  Plan  Act  of 
1996.  Public  Law  104-208.  110  Stat. 
3009,  which  permitted  the  Executive 
Director  to  oflfer,  among  other  things, 
new  withdrawal  options  to  TSP 
participants.  In  order  to  accommodate 
these  new  withdrawal  options  and  to 
make  a  number  of  benefits  arising  from 
recent  technological  advances  available 
to  TSP  participants,  the  Board 
redesigned  its  record  keeping  system. 
The  new  record  keeping  system  is 
expected  to  be  operational  on 
September  16.  2002. 

Thus,  the  Executive  Director  proposes 
to  amend  the  TSP  regulations  that  will 
be  affected  by  the  implementation  of  the 
new  record  keeping  system.  As 
explained  below,  the  Executive  Director 
also  proposes  to  adopt  imiform 
definitions,  eliminate  obsolete 
regulations,  and  reorganize  various 
sections  of  the  regulations  to  make  them 
more  easily  understood- 

Analyais  of  Part  1600 

On  December  2, 1987,  the  Executive 
Director  published  in  the  Federal 
Register  (52  FR  45802)  a  final  rule 
concerning  the  procedures  for  open 
seasons  and  election  periods  during 
which  Federal  employees  could  make 
elections  to  contribute  to  the  TSP.  The 
rule  is  codified  at  5  CFR  part  1600.  The 
Executive  Director  substantially  revised 
part  1600  in  a  final  rule  published  on 
May  2,  2001  (66  FR  22088),  and 
amended  on  April  11,  2002  (66  FR 
1 7603);  the  proposed  rule  further 
amends  the  final  rule. 

The  Executive  Director  proposes  to 
remove  all  definitions  generally 
applicable  to  the  TSP  from  §  1600.1  and 
place  them  in  §  1690.1. 

The  proposed  amendment  deletes 
obsolete  information  from  §§  1600.12 
and  1600.13  and  changes  the  dates  for 
the  TSP  open  seasons  from  May  15-)uly 
31  to  April  15-June  30  and  bom 
November  15- January  31  to  October  15- 
December  31. 

The  proposed  nde  updates  references 
to  TSP  forms  in  §§  1600.11, 1600.14, 
and  1600.32  and  makes  cxirrent  the 
reference  to  the  percentage  of  basic  pay 
employees  may  contribute  to  the  TSP  in 
§  1600.22.  Finally,  §  1600.32  explains 
that  an  eligible  rollover  distribution  may 
be  rolled  over  to  the  TSP  by  using  a 
personal  check,  in  additional  to 
guaranteed  funds. 

Analysis  of  Part  1601 

On  July  17. 1995,  and  September  14, 
1995,  the  Executive  Director  published 
in  the  Federal  Register  (60  FR  47836 
and  60  FR  36630)  final  rules  concerning 
participants'  choices  of  investment 


funds.  These  rules  are  codified  at  5  CFR 
part  1601.  The  Executive  Director 
substantially  revised  part  1601  in  a  final 
rule  published  on  May  2.  2001  (66  FR 
22092);  the  proposed  rule  amends  the 
final  rule. 

The  Executive  Director  proposes  to 
remove -all  definitions  generally 
applicable  to  the  TSP  from  §  1601.1  and 
to  place  them  in  §  1690.1;  proposed 
§  1601.1  includes  only  definitions  that 
are  particularly  relevant  to  participants' 
choices  of  investment  funds,  such  as 
acknowledgment  of  risk  and  interfund 
transfer. 

Subparts  B  and  C  are  generally 
revised  to  include  transfers  and 
rollovers  to  the  TSP  from  eligible 
employer  plans  or  traditional  individual 
retirement  accounts  (IRAs)  as  also 
covered  by  the  terms  of  this  subpart. 
Accordingly,  references  to  future 
contributions  and  loan  payments  are 
replaced  with  references  to  future 
deposits,  which  include  contributions, 
loan  payments,  transfers  and  rollovers 
to  the  TSP.  Subparts  B,  C,  and  D  are  also 
revised  by  deleting  obsolete  provisions 
and  by  updating  references  to  TSP 
forms. 

Section  1601.22(c)  is  new  and 
explains  how  the  "TSP  will  treat  an 
ineffective  interfund  transfer. 

Section  1601.32  is  revised  to  reflect 
the  timing  and  posting  dates  for 
contribution  allocations  and  interfund 
transfer  requests  in  a  daily  valued 
environment,  as  opposed  to  the  ciirrent 
monthly  valued  environment. 

Section  1601.34  is  revised  to  explain 
additional  reasons  why  a  contribution 
allocation  or  interfund  transfer  on  a 
Form  TSP-50  or  TSP-U-50  may  be 
rejected. 

Analysis  of  Part  1603 

On  Jime  23, 1997,  the  Executive 
Director  published  in  the  Federal 
Register  final  rules  concerning  the 
vesting  of  participants'  accoimts  (62  FR 
33968).  These  rules  are  codified  at  5 
CFR  part  1603.  The  proposed  rule 
amends  the  final  rules. 

The  Executive  Director  proposes  to 
remove  all  definitions  generally 
applicable  to  the  TSP  from  $  1603.1  and 
to  place  them  in  $  1690.1;  proposed 
§  1603.1  is  revised  to  include  definitions 
that  are  particularly  relevant  to  vesting, 
such  as  year  of  service.  In  addition, 
§  1603.2(a)  is  expanded  to  include  the 
vesting  rule  applicable  to  members  of 
the  uniformed  services. 

Analysis  of  Part  1604 

On  October  4,  2001,  the  Executive 
Director  published  in  the  Federal 
Register  final  rules  concerning 
uniformed  services  accounts  (66  FR 
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50712).  The  rule  is  codified  at  5  CFR 
part  1604.  The  proposed  rule  amends 
§  1603.3(a)(1)  by  explaining  more  fully 
the  percentage  limits  on  contributions 
from  basic  pay. 

Analysis  of  Part  1605 

On  December  27, 1996,  and  May  1, 
1998,  the  Executive  Director  published 
in  the  Federal  Register  final  rules 
concerning  the  correction  of 
administrative  errors  (61  FR  67472  and 
63  FR  24380).  The  rule  is  codified  at  5 
CFR  part  1605.  The  Executive  Director 
substantially  revised  part  1605  in  a  final 
rule  published  on  August  22,  2001  (66 
FR  44277),  and  with  a  proposed  rule 
published  on  May  17,  2002  (67  FR 
35051).  Thb  proposed  rule  further 
amends  the  final  rule. 

The'  Executive  Director  proposes  to 
remove  all  definitions  generally 
applicable  to  the  TSP  from  §  1605.1  and 
to  place  them  in  §  1690.1;  proposed 
§  1605.1  includes  definitions  that  are 
particularly  relevant  to  error  correction, 
such  as  Board  error,  breakage,  and  late 
contributions. 

Proposed  §  1605.2  introduces  the 
concept  of  "breakage,"  which  replaces 
the  concept  of  lost  earnings  for 
investments  made  after  August  31,  2002. 
Currently,  the  TSP  record  keeper 
calculates  lost  earnings  based  upon  the 
gains  and  losses  of  the  appropriate 
investment  fund  from  the  pay  date  for 
which  a  contribution  should  have  been 
made  to  the  end  of  the  month  prior  to 
the  month  during  which  the  lost 
earnings  record  is  processed.  Under  the 
proposed  rule,  if,  on  the  date  makeup  or 
late  contributions  subject  to  breakage 
are  posted  to  the  participant's  account 
by  the  TSP,  the  value  of  the  number  of 
shares  of  the  investment  fund  in  which 
the  contributions  should  have  been 
invested  is  greater  than  the  value  of 
those  shares  on  the  posting  date,  the 
TSP  will  charge  the  employing  agency 
the  difference  and  will  post  this  amount 
to  the  participant's  account  using  the 
participant's  current  contribution 
allocation.  If  the  value  is  less,  the  TSP 
will  use  the  excess  funds  submitted  by 
the  employing  agency  to  offset  TSP 
administrative  expenses. 

Section  1605.11  is  amended  to 
describe  the  situations  in  which 
breakage  is  applied  to  an  account. 

Section  1605.12  is  amended  to 
explain  how  negative  adjustments  will 
be  processed  in  a  daily  valued 
environment. 

Sections  1605.13, 1605.14,  and 
1605.15  are  amended  to  delete 
references  to  lost  earnings.  A  new 
paragraph  (c)  to  §  1605.15  is  added  to 
incorporate  the  rules  of  current  §  1606.8 
regarding  late  payroll  submissions. 


Analysis  of  Part  1606 

On  January  7, 1991,  the  Executive 
Director  published  in  the  Federal 
Register  (56  FR  606)  interim  rules 
concerning  the  payment  of  lost  earnings 
attributable  to  employing  agency  errors 
to  participants'  TSP  accounts.  These 
rules  are  codified  at  5  CFR  part  1606. 
Under  interim  part  1606,  lost  earnings 
on  contributions  that  were  not  made  on 
time  because  of  administrative  errors  are 
calculated  based  upon  a  dollar-valued 
system  and  monthly  rates  of  return.  The 
Board's  new  record  keeping  system  is  a 
share-based  system,  valued  daily. 
Transactions  will  be  posted  to  a 
participant's  account  based  upon  the 
share  prices  in  effect  on  the  date(s)  that 
the  transactions  should  have  occurred. 
Application  of  share  prices  for  dates 
earlier  than  the  date  a  transaction  is 
processed  will  replace  the  lost  earnings 
process  described  in  part  1606. 

Thus,  the  proposed  changes  to  part 
1606  are  relevant  for  only  a  limited 
period.  As  explained  in  proposed 
§  1606.2.  a  transition  period  from 
September  1,  2002,  until  March  31, 
2003,  is  provided  to  enable  employing 
agencies  to  submit  lost  earnings  for 
contributions  that  were  made  before 
implementation  of  the  daily  valued  TSP 
record  keeping  system.  After  this 
approximately  6-month  period,  all 
makeup  and  late  contributions  subject 
to  breakage  should  be  reported  as 
described  in  part  1605;  at  that  time,  the 
use  of  lost  earning  records  will  be 
discontinued.  Thus,  part  1606,  as 
revised,  covers  only  pajrments  posted  to 
participants'  account  before  September 
1,  2002;  all  payments  posted  after 
August  31,  2002,  are  covered  by  part 
1605. 

Analysis  of  Part  1640 

On  June  24, 1997,  the  Executive 
Director  published  in  the  Federal 
Register  (62  FR  34154)  final  rules 
concerning  the  periodic  information  the 
TSP  funiishes  to  participants.  These 
rules  are  codified  at  5  CFR  part  1640. 
The  proposed  rule  amends  the  final 
rules. 

The  Executive  Director  proposes  to 
remove  all  definitions  generally 
applicable  to  the  TSP  from  §  1640.1  and 
to  place  them  in  §  169Q.1. 

Proposed  §  1640.2  reflects  the 
Executive  Director's  decision  to  provide 
comprehensive  written  statements  to 
participants  concerning  their  accounts 
on  a  quarterly  basis  rather  than  twice 
yearly,  the  minimum  frequency  required 
by  FERSA.  The  new  comprehensive 
quarterly  statements  will  incorporate 
the  existing  quarterly  loan  statements 
and  no  separate  loan  statements  will  be 


issued.  The  amendment  also  explains 
that  Plan  participants  can  obtain 
account  balance  information  on  a  more 
frequent  basis  from  the  TSP  Web  site 
and  the  ThriftLine  or  can  disable  access 
to  their  account  balance  information  on 
both  the  Web  site  and  the  ThriftLine. 

Proposed  §§  1640.3  and  1640.4  set 
forth  the  information  that  the  TSP  will 
provide  to  participants  regarding  the 
status  of  their  individual  accounts 
during  the  reporting  period.  These 
changes  reflect  the  additional 
information  that  will  be  available  as  a 
result  of  implementation  of  the  TSP's 
new  record  keeping  system,  such  as  a 
participant's  contribution  allocation  as 
of  the  end  of  the  statement  period. 

Proposed  §  1640.5  is  unchanged. 

Proposed  §  1640.6  explains  that  a 
participant  may  elect  to  view  his  or  her 
account  statement  by  accessing  the  TSP 
Web  site,  rather  than  receiving  an 
account  statement  by  mail.  U  a 
participant  chooses  to  receive  his  or  her 
accoimt  statement  from  the  TSP  Web 
site,  no  account  statement  will  be 
mailed.  The  section  is  also  amended  to 
describe  more  clearly  a  participant's 
obligation  to  provide  the  TSP  with  a 
current  mailing  address  if  the 
participant  chooses  to  continue  to 
receive  an  account  statement  by  mail. 

Analysis  of  Part  1645 

On  November  20, 1996,  the  Executive 
Director  published  final  rules  in  the 
Federal  Register  (61  FR  58973) 
concerning  the  way  in  which  earnings 
are  allocated  to  participants'  accounts  in 
the  TSP.  These  rules  are  codified  at  5 
CFR  part  1645.  The  proposed  rule 
amends  the  final  rules. 

The  proposed  rule  amends  the  title  of 
part  1645  bom  "Allocation  of  Earnings" 
to  "Calculation  of  Share  Prices."  This 
change  is  necessary  because  in  the 
TSP's  new  record  keeping  system  the 
process  described  in  the  current 
regulations  is  no  longer  relevant;  an 
increase  or  decrease  in  the  value 
(calculated  daily)  of  a  participant's 
interest  in  an  investment  fund  will  be 
reflected  in  the  number  and  value  of 
shares  in  that  fund,  rather  than  by  a 
separate  posting  of  monthly  earnings  to 
the  account. 

The  Executive  Director  proposes  to 
remove  all  definitions  generally 
applicable  to  the  TSP  bom  §  1645.1  and 
place  them  in  §  1690.1;  proposed 
§  1645.1  contains  definitions  primarily 
relevant  to  the  calculation  of  share 
prices,  such  as  basis  and  forfeiture.  The 
definitions  of  allocation,  allocation  date, 
month-end  account  balance,  and 
valuation  period  are  deleted  because 
they  are  no  longer  applicable. 
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Proposed  §  1645.2  provides  that 
employer  contributions,  employee 
contributions,  loan  payments,  and  other 
transactions  will  be  posted  using  the 
appropriate  share  price  for  the  relevant 
investment  hmd. 

The  final  monthly  valued  processing 
cycle  in  early  September  2002.  will 
determine  account  balances  in  the  G 
Fund,  F  Fund,  C  Fund,  S  Fund,  and  I 
Fund,  as  of  August  31,  2002.  The 
account  balance  in  each  investment 
fund  for  each  TSF  participant  will  then 
be  converted  to  shares.  The  initial  share 
price  for  each  of  the  investment  funds 
will  be  $10.00  per  share.  Thus,  a  TSF 
accoimt  balance  will  be  converted  to 
shares  by  dividing  the  dollar-based 
account  balance  in  each  investment 
fund  by  $10.00.  The  number  of  shares 
in  an  account  will  be  computed  to  four 
decimal  places.  Thereafter,  following 
the  close  of  business  each  business  oay, 
total  net  earnings  (gross  earnings  minus 
administrative  expenses  (net  of 
forfsitures)  and  investment  management 
fees,  dIus  any  residual  earnings  from  the 

f>rior  Dusiness  day)  will  be  calculated 
or  each  investment  fund.  The  total  net 
aTT»ing«  for  each  investment  fund  for 
each  day  will  be  divided  by  the  number 
of  shares  in  the  fund  at  the  opening  of 
that  business  day.  The  result,  truncated 
to  two  decimal  placet,  is  the  daily 
change  in  share  price  from  the  prior 
business  day. 

Proposed  §§  1645.3  and  1645.4  also 
reflect  the  conversion  to  a  share-based 
system. 

Proposed  S  1645.5  describes  the 
method  used  to  calculate  the  price  of  a 
share  held  in  a  TSP  investment  fimd. 
Sections  1645.5(a)  and  (b)  of  the  current 
regulations  describe  how  to  calculate 
the  basis  of  an  individiial  participant's 
account  and  of  each  investment  fund  in 
a  monthly  valued  system,  and  thus  are 
deleted  because  they  are  no  longer 
relevant.  Section  164S.5(c)  of  the 
current  regulations  is  retained  and 
redesignated  as  §  1645.6,  and  is 
amended  to  describe  the  calculation  of 
the  total  fund  basis  for  each  TSP 
investment  fund  in  the  new  share-based 
system. 

Aaelyria  of  Part  1650 

On  September  18, 1907,  the  Executive 
Director  published  final  rules  in  the 
Federal  Ugieler  (62  FR  49112) 
concerning  the  way  in  which 
participants  oan  withdraw  their  TSP 
accoimts.  These  rules  are  codified  at  5 
CFR  part  1650.  The  final  rules  were 
amended  most  recently  on  April  11, 
2002  (66  FR  17603):  the  proposed  rule 
further  amends  the  final  rules. 

The  Executive  Director  proposes  to 
remove  all  definitions  generally 


applicable  to  the  TSP  from  §  1650.1  and 
place  them  in  §  1690.1;  proposed 
§  1650.1  retains  definitions  of  terms 
primarily  relating  to  withdrawals,  such 
as  in-service  withdrawal  and 
reimbursement.  The  definitions  of 
monthly  processing  cycle  and  valuation 
date  are  deleted  as  obsolete. 

In  September  2002,  the  Executive 
Director  will  make  available  in 
combination  the  withdrawal  options 
that  were  approved  by  Congress  in  the 
Thrift  Savings  Plan  Act  of  1996.  Public 
Law  104-208, 110  Stat.  3009.  Thus, 
proposed  §  1650.2,  concerning 
eligibility  for  a  withdrawal,  is  amended 
to  provide  that  a  separated  participant 
may  elect  to  withdraw  his  or  her 
account  using  a  combination  of 
withdrawal  options.  Currently,  if  a 
participant  who  is  separated  from 
Govempient  employment  wishes  to 
withdraw  funds  from  the  TSP.  the 
participant  must  withdraw  his  or  her 
entire  account  in  the  form  of  a  single 
payment,  a  series  of  monthly  payments, 
or  a  life  annuity  purchased  by  the  TSP. 
The  proposed  amendment  would  permit 
a  separated  participant  to  request  a 
withdra«val  consisting  of  a  combination 
of  the  withdravral  options.  To 
accommodate  the  new  post-employment 
withdrawal  process,  the  Board  has 
redesigned  Form  TSP-70  (for  civilian 
employees)  and  Form  TSP-U-70  {fat 
uniformed  services),  Request  for  a  Full 
Withdrawal.  Among  other  things,  the 
revision  allows  a  puticipant  to  request 
a  TSP  annuity  and  to  designate  a 
beneficiary  for  the  annuity  on  one  form. 
The  propcMed  rule  reflects  the  use  of  the 
revised  forms.  (Other  forms  have  also 
been  revised  and  new  forms  created  for 
the  uniformed  services;  those  for 
uniformed  services  are  designated  with 
a-U-.) 

Proposed  §  1650.2.  concerning 
eligibility  for  a  TSP  withdrawal, 
contains  several  changes.  The  reference 
in  current  §  1650.2(b)ri)  to  the 
cancellation  of  an  automatic  cashout  has 
been  deleted  because  accounts  of  less 
than  $200  will  be  paid  automatically 
and  without  prior  notice  to  participants 
who  are  reported  as  separated.  These 
automatic  payments  cannot  be  returned 
to  the  TSP.  Proposed  §  1650.2(d) 
provides  that  a  separated  participant 
who  is  later  reemployed  will  not  have 
the  option  to  withdraw  that  portion  of 
his  or  her  account  balance  wnich  is 
attributable  to  an  earlier  period  of 
employment  unless  the  participant 
meets  the  criteria  kx  an  age-based  or 
financial  hardship  in-service 
withdrawal.  Finally,  existing 
§  1650.2(e).  concerning  spousal  rights,  is 
deleted  because  that  iiJormation  is 
contained  in  §§  1650.60  and  1650.61. 


Section  1650.3  is  redrafted  and 
reorganized  but  is  substantively 
unchanged. 

Section  1650.4  is  new.  It  parallels  a 
similar  provision  in  the  loan  regulations 
(5  CFR  1655.18(d))  and  provides  that  the 
Board  will  investigate  allegations  of 
fraud  or  forgery  in  a  participant's 
withdrawal  request.  If  the  Board  finds 
evidence  to  suggest  that  the  participant 
misrepresented  his  or  her  marital  status, 
misrepresented  his  or  her  spouse's 
address  (for  CSRS  participants),  or 
submitted  a  withdrawal  form  with  a 
forged  spousal  signature  (for  FERS  and 
uniformed  services  participants),  the 
Board  will  refer  the  case  to  the 
Departinent  of  Justice  for  criminal 
prosecution  and.  in  the  case  of  a 
participant  who  is  still  employed,  to  the 
Inspector  General  or  other  appropriate 
authority  in  the  participant's  employing 
agency  for  administrative  action. 

Subpart  B  describes  the  types  of 
withdrawals  that  are  available  to 
participants  after  separation  from 
Government  service.  The  subpart  is 
substantially  redrafted  and  reorganized. 
The  Executive  Director  proposes  to  add 
a  new  §  1650.11  to  explain  that 
separated  participants  may  make  a  full 
withdrawal  using  a  combination  of 
%irithdrawal  methods  and  to  add  a  de 
minimis  forfeiture  rule.  Existing 
S  1650.10.  conceming-the  right  to 
withdraw  in  a  single  payment,  is 
renumbered  as  $  1650.12  and  is 
amended  to  add  the  option  for  a  one- 
time partial  withdrawal. 

Current  §  1650.11.  concerning 
withdrawals  in  the  form  of  monthly 
payments,  is  renumbered  as  §  1650.13 
and  is  amended  to  eliminate  the  option  , 
of  computing  monthly  payments  based 
on  a  fixed  term.  The  Executive  Director 
also  proposes  to  add  an  annual  election 
period  during  which  a  participant  can 
change  the  dollar  amount  of  his  or  her 
monmly  payments.  A  participant  who  is 
receiving  monthly  payments  calculated 
based  upon  IRS  life  expectancy  tables 
may  change  to  a  fixed  dollar  amoimt; 
however,  a  participant  who  is  receiving 
monthly  payments  based  on  a  fixed 
dollar  amount  may  not  change  to 
monthly  payments  based  on  life 
expectancy. 

Current  §  1650.12.  concerning 
annuities,  is  reorganized  and 
renumbered  as  §  1650.14.  but  is 
substantively  unchanged. 

Current  §  1650.13.  concerning  the 
transfer  of  a  post-separation  withdrawal 
to  an  eligible  employer  plan  or 
traditio^  IRA,  has  been  moved  to 
subpart  C.  renumbered  as  §  1650.25.  and 
renamed  to  make  the  information 
provided  in  subparts  B  and  C  more 
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consistent  with  that  in  subparts  D  and 

E. 

Current  §  1650.14.  concerning 
deferred  withdrawal  elections,  is 
deleted.  Only  immediate  withdrawals 
will  be  available. 

Ciurent  §  1650.15  is  renumbered  as 
§  1650.16,  and  is  amended  to  delete  an 
obsolete  reference  to  withdrawals  made 
before  1998.  Proposed  §  1650.15  is  new. 
It  explains  the  Board's  policy  with 
respect  to  inactive  accoimts.  These 
accoimts  will  be  declared  abandoned 
when  the  TSP's  efforts  to  locate  the 
participant  have  failed. 

Current  §  1650.16  is  renumbered  as 
§  1650.17,  and  the  information  has  been 
expanded  to  explain  more  fully  a 
participant's  right  to  change  or  cancel  a 
withdrawal  election. 

Subpart  C  contains  the  procedures  for 
participants  to  make  a  post-employment 
withdrawal.  Current  §  1650.20  is 
renumbered  as  §  1650.21  and  is 
amended  to  eliminate  the  30-day 
waiting  period  after  separation  before  a 
withdrawal  will  be  paid.  The  TSP  will 
process  a  valid  withdrawal  request  upon 
receipt  of  separation  information  from 
the  participant's  employing  agency  if 
the  participant  certifies  on  the 
withdrawal  form  that  he  or  she  does  not 
expect  to  be  reemployed  by  the  Federal 
Government  within  31  days  of  the  date 
of  separation.  The  remainder  of  the 
section  is  unchanged. 

Sections  1650.21  and  1650.22 
currently  provide  that,  upon  receipt  of 
a  notice  of  separation,  the  TSP  will 
automatically  pay  accounts  of  $3,500  or 
less  directly  to  participants,  unless  the 
participant  elects  to  leave  the  account  in 
the  TSP.  The  proposed  rule  renumbers 
those  sections  as  1650.22  and  1650.23, 
respectively.  The  proposed  sections 
retain  the  cashout  provision  but  apply  it 
only  to  accounts  that  are  less  than  $200, 
and  eliminate  the  option  to  leave  the 
money  in  the  TSP.  Current  §  1650.22(c), 
regarding  spousal  rights,  has  been 
moved  to  subpart  G.  A  new  §  1650.24, 
describing  how  to  apply  for  a 
withdrawal,  and  a  new  §  1650.25. 
explaining  some  of  the  tax 
consequences  of  a  post-employment 
withdrawal,  are  added. 

Subpart  D  describes  the  types  of 
withdrawals  that  are  available  to 
participants  while  they  are  still  in 
Government  service.  Current  §  1650.30, 
concerning  age-based  withdrawals,  is 
renumbered  §  1650.31  and  contains  a 
new  paragraph  which  provides  that  a 
participant  who  takes  an  age-based 
withdrawal  is  not  eligible  after 
separation  to  take  a  partial  withdrawal 
itom  that  account.  A  participant  with 
both  a  civilian  and  uniformed  services 
account  can  take  a  partial  withdrawal 


from  each  account,  provided  that  he  or 
she  has  not  taken  an  age-based  in- 
service  withdrawal  from  that  account. 

Current  §§  1650.31, 1650.32,  arid 
1650.33  are  renumbered  as  1650.32, 
1650.33,  and  1650.34.  respectively,  but 
are  substantively  unchanged. 

Subpart  E  contains  the  procedures  for 
participants  to  make  in-service 
withdrawals.  Current  §§  1650.40, 
1650.41,  and  1650.42  are  renumbered  as 
1650.41, 1650.42.  and  1650.43. 
respectively.  Proposed  §  1650.42 
contains  a  new  paragraph  (b)  that  . 
explains  that  there  is  no  limit  to  the 
number  of  hardship  withdrawals  a 
participant  may  make,  except  that  a 
participant  must  wait  six  months  before 
submitting  another  request.  Proposed 
§1650.43  contains  tax  information  for 
in-service  withdrawals  that  is 
reorganized  to  make  it  more  consistent 
with  the  tax  information  provided  in 
§  1650.25  for  post-employment 
withdrawals. 

Subpart  G  explains  the  rights  of 
spouses  of  participants  when  a 
withdrawal  is  requested.  Current 
§  1650.60,  concerning  spousal  rights 
when  a  post-employment  withdrawal  is 
requested,  is  renumbered  as  1650.61, 
and  is  amended  to  include  the  spousal 
rights  of  a  uniformed  services  member. 
A  requirement  is  also  added  that  the 
spouse's  signature  be  notarized  any  time 
a  withdrawal  is  requested. 

Current  §  1650.61,  concerning  spousal 
rights  when  a  participant  changes  a 
withdrawal  election,  is  deleted  because 
the  elimination  of  deferred  withdrawal 
elections  makes  these  rules 
unnecessary. 

Section  1650.62,  concerning  spousal 
rights  when  an  in-service  withdrawal  is 
requested,  is  amended  to  require  that 
the  spouse's  consent  be  notarized  any 
time  a  withdrawal  is  requested. 

Sections  1650.63  and  1650.64, 
concerning  the  conditions  under  which 
the  Executive  Director  will  grant  a 
waiver  of  the  spousal  notice  and 
consent  requirements  (including  waiver 
of  the  required  spousal  annuity),  are 
unchanged  since  the  April  11,  2002, 
amendment. 

Analysis  of  Part  1651 

On  June  13, 1997,  and  June  9, 1999, 
the  Executive  Director  published  in  the 
Federal  Register  (62  FR  32429  and  64 
FR  31052)  final  rules  concerning  the 
payment  of  a  TSP  account  upon  the 
death  of  a  participant.  These  rules  are 
codified  at  5  CFR  part  1651.  The 
Executive  Director  revised  part  1651  in 
a  proposed  rule  published  on  May  1 7. 
2002  (67  FR  35051).  This  proposed  rule 
further  amends  the  final  rules. 


Implementation  of  the  TSP's  new 
record  keeping  system  will  require  the 
redesign  of  a  number  of  forms  and  will 
make  obsolete  the  Form  TSP-ll-B, 
Beneficiary  Designation  for  a  TSP 
Annuity,  which  is  referenced  in  the 
current  death  benefit  regulations  at 
§§  1651.2(b)(3),  (b)(5)  and  (b)(6), 
1651.3(a)  and  (d),  1651.4(c),  and 
1651.10(a)  and  (c).  This  proposed  rule 
changes  those  references  to  reflect  the 
use  of  revised  forms.  In  addition, 
definitions  generally  applicable  to  the 
TSP  are  removed  from  §  1651.1  and 
placed  in  §1690.1. 

The  proposed  rule  implements  a  new 
procedure  for  the  payment  of  a  TSP 
death  benefit  in  cases  where  a 
participant  has  submitted  a  completed 
withdrawal  or  loan  request  to  the  TSP. 
but  dies  before  disbursement  of  the 
withdrawal  or  loan.  Currently,  if  the 
TSP  learns  that  a  separated  participant 
has  died  after  it  received  the 
participant's  request  to  withdraw  his  or 
her  account  and  before  the  payment  is 
made,  the  TSP  will  not  process  the 
withdrawal.  Instead,  the  TSP  will  pay 
the  funds  as  a  death  benefit  according 
to  the  order  of  precedence  found  at  5 
U.S.C.  8424(d).  If  the  participant  has 
chosen  to  withdraw  his  or  her  account 
as  a  joint  life  annuity  or  an  annuity  wth 
a  refund  or  10-year  certain  option,  the 
TSP  will  pay  the  account  to  the  joint 
annuitant  or  to  the  beneficiary  or 
beneficiaries  of  the  aimuity  as 
designated  by  the  participant. 

Under  proposed  §  1651.2(b)(1),  if  the 
TSP  has  received  a  request  to  withdraw 
an  amount  as  a  single  payment,  the  TSP 
will  disburse  that  amount  to  the 
participant  (to  become  the  property  of 
his  or  her  estate],  even  though  he  or  she 
died  before  payment  of  the  withdrawal. 
If  the  withdrawal  request  directs  the 
TSP  to  transfer  all  or  a  portion  of  the 
single  payment  to  a  eligible  employer 
plan  or  traditional  IRA,  the  TSP  will 
transfer  that  portion  of  the  withdrawal 
to  the  designated  plan  or  IRA.  The 
Board  has  decided  to  adopt  this  practice 
because  it  gives  effect  to  the 
participant's  decision  to  jemove  the 
funds  from  his  or  her  account,  and  thus 
to  terminate  the  relationship  with  the 
TSP  regarding  these  funds. 

This  procedural  change  will  not  affect 
how  the  TSP  will  pay,  as  a  death 
benefit,  the  portion  of  a  post- 
employment  withdrawal  that  the 
participant  elected  to  receive  in  the 
form  of  monthly  payments  (as  opposed 
to  a  single  payment).  Thus,  proposed 
§  1651.2(b)(2)  provides  that  any  amount 
remaining  in  the  account  when  the  TSP 
receives  notice  of  the  participant's  death 
will  be  paid  to  the  participant's 
beneficiaries  according  to  the 
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beneficiary  designation  on  file  or  under 
the  statutory  order  of  precedence. 

This  procedural  change  also  has  no 
substantive  effect  on  proposed 
§  1651.2(b)(3),  which  describes  how  the 
TSP  will  distribute  the  portion  of  a  TSP 
account  identified  by  the  participant  for 
the  purchase  of  a  TSP  annuity. 

Proposed  §  1651.2(c)  applies  the  same 
new  procediue  to  the  payment  of  an  in- 
service  withdrawal  request.  Under  the 
proposed  rule,  if  a  participant  dies  after 
completing  an  in-service  withdrawal 
request,  but  before  payment,  the  portion 
of  the  account  elected  for  withdrawal 
will  be  paid  in  the  same  manner  as  a 
single  payment  post-employment 
withdrawal  [i.e.,  as  a  single  payment  to 
the  deceased  participant,  to  become  the 
property  of  his  or  her  estate). 

Ine  proposed  change  also  affects 
cases  where  a  participant  dies  after 
submitting  a  properly  completed  loan 
agreement  (and  acceptable 
doc\mientation,  if  required);  ciirrent 
Board  regulations  do  not  address  this 
situation.  Under  proposed  §  1651.2(d), 
the  TSP  will  cancel  a  loan  agreement  if 
it  receives  notice  of  the  participant's 
death  before  a  loan  check  has  been 
issued.  If  notice  of  the  participant's 
death  is  received  after  a  loan  check  has 
been  issued  but  the  check  is  not 
negotiated,  the  check  can  be  returned  to 
the  TSP  and  the  loan  will  be  cancelled. 
In  both  cases,  the  loan  amount  will  be 
included  with  the  account  balance  to  be 
distributed  to  the  participant's 
beneficiaries  according  to  the 
beneficiary  designation  on  file  or  under 
the  statutory  order  of  precedence. 

The  proposed  rule  amends 
§  1651.14(f)  to  explain  more  fully  the 
TSP's  practice  when  a  death  benefit  is 
payable  to  the  trustee  of  a  trust.  The 
section  is  amended  to  state  that 
payment  will  be  made  payable  to  the 
trust  and  mailed  in  care  of  the  trustee. 

The  proposed  rule  amends  §  1651.17 
to  permit  beneficiaries  to  disclaim  a 
portion  of  the  death  benefit:  the  TSP  has 
decided  to  recognize  partial  disclaimers 
because  they  are  acceptable  in  most 
states.  Proposed  §  1651.17(c)  is  new  and 

Erovides  that  a  disclaimer  executed  on 
ehalf  of  a  minor  must  be  signed  by  the 
guardian  of  the  minor. 

Analyais  of  Part  1653 

On  March  13. 1995,  and  April  26, 
1996,  the  Board  published  in  the 
Federal  Ragistar  (60  FR  13609  and  60 
FR  18912)  final  rules  concerning 
payment  from  a  participant's  TSP 
account  pursuant  to  a  retirement 
benefits  court  order  or  legal  process. 
These  rules  are  codified  at  5  CFR  part 
1653.  The  proposed  rule  amends  the 
final  rules. 


Subpart  A  of  part  1653  details  the 
TSP's  procedures  for  reviewing 
retirement  benefits  court  orders 
pursuant  to  5  U.S.C.  8435(c)(1)  and  (2) 
and  8467.  The  proposed  rule  removes 
current  §  1653.1,  which  describes  the 
purpose  of  the  subpart,  as  unnecessary. 

Proposed  §  1653.1  consolidates  and 
defines  terms  of  art  that  are  currently 
explained  throughout  subpart  A. 
Definitions  that  are  generally  applicable 
to  the  TSP  have  been  moved  to  §  1690.1. 

Current  §  1653.2  describes  those  court 
orders  that  the  TSP  will  honor  (called 
"qualifying  retirement  benefits  court 
orders").  The  section  is  generally 
reorganized  and  the  process  clarified.  In 
addition,  under  ciurent 
§  1653.2(b)(3)(iii),  a  court  order  can 
describe  a  payee's  entitlement  using  a 
formula,  as  long  as  its  variables  are 
readily  ascertainable  from  the  face  of  the 
order  or  bom  Government  records. 
However,  the  TSP  does  not  have  access 
to  Government  records  in  general; 
therefore,  the  proposed  rule  reqiiires 
that  the  variables  must  be  readily 
ascertainable  fitim  the  order  or  from 
TSP  records. 

Also,  under  current  §  1653.2(c)(1).  the 
TSP  will  honor  a  court  order  relating  to 
an  account  that  contains  non-vested 
money  if  the  money  will  become  vested 
within  90  days  of  receipt  of  the  order. 
The  90-day  period  was  chosen  because, 
in  the  TSP's  monthly-valued 
environment,  it  took  approximately  90 
days  to  process  and  pay  a  qualifying 
court  Older.  After  implementation  of  the 
new  record  keeping  system,  a  court- 
ordered  payment  may  be  processed  in  as 
little  as  31  days  from  receipt  of  the 
order,  therefore,  proposed  §  1653.2(b)(2) 
reduces  the  relevant  time  period  from 
90  to  30  days. 

Proposed  §  1653.3(b)  explains  that  the 
TSP  cannot  act  on  a  retirement  benefits 
court  order  if  the  order  is  incomplete, 
and  describes  the  information  that  is 
necessary  before  the  TSP  will  consider 
a  court  order  to  be  complete.  In 
§  1653.3(c).  the  terminology  has  been 
changed;  currently  the  section  states 
that  a  participant's  "TSP  account  will  be 
frozen  "upon  receipt"  of  certain 
documents.  The  proposed  section 
explains  that  a  participant's  account 
will  be  frozen  as  soon  as  practicable 
after  the  TSP  receives  a  document.  The 
substantive  effect  of  the  rule  remains  the 
same;  the  amendment  is  intended  to 
bring  to  the  reader's  attention  the  fact 
that  court  order  processing  time  might 
delay  the  freezing  of  a  participant's 
account. 

When  the  TSP  receives  a  retirement 
benefits  court  order  that  purports  to 
divide  a  participant's  account,  the 
parties  are  mailed  a  dedsian  letter 


evaluating  the  court  order  and 
describing  its  effect  on  the  participant's 
TSP  account.  If  the  court  order  requires 
a  payment  from  the  TSP,  tax  and 
payment  information  are  currently  sent 
to  the  appropriate  parties  in  a  separate 
mailing.  Proposed  §  1653.3(f)  amends 
the  ciirrent  nile  to  provide  that  the  TSP 
will  provide  tax  and  payment 
information  with  the  TSP  decision 
letter. 

Proposed  §  1653. 3(j)  explains  how  the 
TSP  will  process  multiple  retirement 
benefits  coiut  orders  relating  to  the 
same  TSP  account  and  replaces  current 
§  1653.3(1).  Currently  multiple  court 
orders  requiring  payments  to  different 
payees  are  honored  in  the  order  of  their 
e^ctive  dates.  As  it  was  originally 
written,  FERSA  did  not  express  an  order 
of  precedence  where  multiple  court 
orders  awarded  funds  from  the  TSP  to 
different  payees.  Therefore.  TSP 
regulations  were  based  on  5  U.S.C. 
8435(d)(4),  which  applies  where 
multiple  coiul  orders  award  survivor 
annuity  interests  to  different  spouses. 

Subsequently,  FERSA  was  amended 
by  §  2(b)  of  the  Child  Abuse 
Accountability  Act  (CAAA)  of  1994, 
Public  Law  103-358, 108  Stat.  3420, 
3421  (codified  at  S  U.S.C.  8437(e)  and 
8467)  to  provide  that  conflicting 
retirement  benefits  court  orders  that 
award  funds  to  different  payees  will  be 
honored  on  a  "first-come,  first-served 
basis."  5  U.S.C.  8467(a).  The  proposed 
rule  conforms  §  1653.3  to  the  CAAA. 

Section  1653.4  is  redrafted  to  reflect 
the  daily  valuation  of  TSP  accoimts. 
Proposed  §  1653.4(e)  codifies  the  TSP's 
practice  of  paying  the  stated  dollar 
amount  if  a  retirement  benefits  court 
order  describes  a  payee's  entitlement 
both  as  a  fixed  dollar  amount  and  as  a 
percentage  or  fraction  of  the 
participant's  account,  even  if  the 
percentage  or  fraction,  when  applied  to 
the  account  balancer  would  yield  a 
different  result. 

Proposed  $  1653.4(f)  describes  a  new 
TSP  policy.  Currently,  if  a  retirement 
benefits  coiut  order  requires  the  TSP  to 
pay  interest  on  an  entitlement,  the  TSP 
uses  the  rates  of  return  credited  to  the 
participant's  account,  unless  the  court 
order  specifies  another  rate.  Under  the 
new  policy,  a  court  order  can  still 
specify  the  interest  rate  to  be  applied  to 
a  payee's  entitlement  by  stating  an 
annual  percentage  rate  or  a  per  diem    ■ 
dollar  amount.  If  none  is  stated,  the  TSP 
will  apply  the  rate  of  return  for  the  G 
Fund.  This  policy  will  protect  court 
order  beneficiaries  from  market  risk  and 
preserve  the  value  of  their  entitlements 
until  they  can  be  paid. 

Finally,  proposed  §  1653.4  explains 
how  naming^  will  be  calculated  after  the 
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introduction  of  the  new  record  keeping 
system.  Because  historical  data 
concerning  the  monthly  rates  of  retiun 
credited  to  a  participant's  accoimt  under 
the  old  system  will  not  be  converted  to 
the  new  system,  the  TSP  will  be  unable 
to  apply  those  rates  of  return  to  a  court- 
ordered  pajmient  after  the  new  system  is 
introduced.  Therefore,  payments 
processed  after  August  31,  2002,  will  be 
credited  with  earnings  at  the  G  Fund 
rate  (imless  the  order  awards  earnings  at 
an  annual  percentage  rate  or  a  per  diem 
dollar  amount),  even  if  earnings  are  to 
commence  before  August  31,  2002. 

The  court  order  payment  process  is 
described  at  §  1653.5.  Currently,  the 
TSP  generally  disburses  a  court-ordered 
award  within  60  to  90  days  after 
approving  the  payment.  Under  the  new 
process  described  at  proposed 
§  1653.5(a),  those  disbursements  may  be 
made  within  31  to  60  days  after 
approval.  Proposed  §  1653.5(d) 
describes  the  general  rule  that  a 
pajrment  will  be  made  pro  rata  from  all 
TSP  investment  funds,  contribution 
sources,  and  both  tax-deferred  and  tax- 
exempt  contributions;  however,  the 
amendment  permits  a  court  to  specify 
tax-exempt  balances  that  are  to  be  paid 
from  a  imiformed  services  TSP  account. 

Retirement  benefits  court  orders 
occasionally  instruct  the  TSP  to  mail  a 
court-ordered  payment  to  a  third  party 
addressee,  such  as  the  payee's  attorney. 
The  TSP's  rules  for  this  type  of  payment 
are  the  subject  of  frequent 
misunderstanding;  therefore,  proposed 
§  1653.5(e)  explains  them  in  detail. 

Proposed  §  1653.5(g)  is  added  to 
describe  the  order  of  precedence  for  the 
payment  of  multiple  court  order  payees 
whose  entitlements  are  created  in  the 
same  coiut  order,  if  the  participant's 
account  is  insufficient  to  satisfy  each 
payee's  award.  If  the  court  order 
establishes  an  order  of  precedence,  it 
will  be  honored;  however,  in  the 
absence  of  an  order  of  precedence,  the 
TSP  will  first  pay  the  spouse  or  former 
spouse,  then  children  or  agencies  or 
persons  acting  on  their  behalf,  and 
finally  the  attorney  for  the  spouse  or 
former  spouse. 

Subpart  B  of  part  1653  details  the 
TSP's  procediues  for  reviewing  legal 
processes  that  enforce  a  participant's 
obligation  to  make  alimony  or  child 
support  payments  pursuant  to  5  U.S.C. 
8437(e).  Several  sections  of  subpart  B 
have  been  renumbered  in  the  proposed 
rule  to  make  them  correspond  to  the 
analogous  sections  of  subpart  A;  in 
addition,  duplicate  references  have  been 
deleted  and  replaced  with  a  reference  to 
the  corresponding  rule  in  subpart  A. 
The  proposed  rule  removes  current 
$  1653.20,  which  describes  the  purpose 


and  scope  of  the  subpart,  as 
unnecessary.  Current  §  1653.22,  which 
provides  the  mailing  address  for  the 
TSP  record  keeper,  is  condensed  into 
proposed  §1653. 13(b). 

Tne  proposed  rule  adds  a  new 
§  1653.13(1)  to  subpart  B  to  explain  that 
the  TSP  will  delay  or  cancel  a  payment 
required  by  a  qualifying  legal  process 
only  in  response  to  a  request  by  the 
legal  authority  that  originally  issued  the 
legal  process.  Proposed  §  1653.13(j)  also 
changes  the  order  of  precedence  for  the 
processing  of  multiple  qualifying  legal 
processes  requiring  payment  to  different 
payees.  Because  retirement  benefits 
court  orders,  legal  processes,  and  child 
abuse  court  orders  require  similar 
pajmaents,  and  because  the  latter  two 
orders  both  satisfy  judgments  against 
TSP  participants,  the  TSP  will  process 
all  orders  or  processes  similarly. 

A  new  subpart  C  is  added  to  part  1653 
to  explain  that  child  abuse  court  orders 
are  enforceable  against  the  TSP  and  how 
the  TSP  will  process  them. 

Analysis  of  Part  1655 

On  April  14  1997,  and  August  26, 
1998,  the  Board  published  in  the 
Federal  Register  (62  FR  18019  and  63 
FR  45391,  respectively)  final  rules 
concerning  the  statutory  program  under 
which  a  participant  may  have  temporary 
access  to  his  or  her  account  while  still 
employed.  The  rule  is  codified  at  5  CFR 
part  1655.  The  Executive  Director 
revised  part  1655  in  a  proposed  rule 
published  on  May  17,  2002  (67  FR 
35051).  This  proposed  rule  further 
amends  the  final  rules. 

Proposed  §  1655.1  removes  all 
definitions  that  are  generally  applicable 
to  the  TSP  and  places  them  in  §  1690.1. 
Definitions  relevant  solely  to  loans, 
such  as  amortization  and  loan 
repajTuent  period,  are  retained  in  this 

section. 

Sections  1655.2, 1655.4, 1655.5.  and 
1655.6  are  reorganized  so  that  they  are 
more  easily  understandable,  but  are 
substantially  unchanged.  Proposed 
§  1655.5(b)  is  amended  to  make  five 
years  the  maximum  term  for  a  general 
purpose  loan  and  fifteen  years  the 
maximum  term  for  a  residential  loan. 

Section  1655.3  is  amended  to  reflect 
the  availability  of  information 
concerning  the  cost  of  a  loan  in  the 
booklet  TSP  Loan  Program,  which  is 
available  on  the  Board's  Web  site. 

Section  1655.7  is  amended  to  delete 
references  to  monthly  valuation. 

Section  1655.8  is  amended  to  provide 
that  information  concerning  an 
outstanding  loan  will  now  be  provided 
to  participants  in  their  quarterly 
participant  statements  and  not  in  a 
separate  statement. 


Section  1655.9  is  significantly  revised 
as  a  result  of  the  TSP's  conversion  from 
monthly  to  daily  valuation;  however, 
the  basic  concepts  conceming.the  effect 
of  a  loan  on  an  individual  account 
remain  the  same.  For  example,  loan 
disbursements  will  now  be  issued  daily 
and  funds  will  be  removed  from  the 
account  as  soon  as  the  loan  is  issued; 
however,  loans  will  continue  to  be 
disbiu^ed  from  employee  contributions 
pro  rata  from  each  investment  fund  in 
which  the  contributions  are  invested 
and  pro  rata  fix)m  tax-deferred  and  tax- 
exempt  balances  for  uniformed  services 
accounts. 

Section  1655.10,  describing  the  loan 
application  process,  is  revised  to  reflect 
the  fact  that  a  participant  may  apply  for 
a  loan  by  submitting  a  paper  application 
or  by  accessing  the  TSP  Web  site.  The 
revision  takes  into  account  variations  in 
the  processes  which  depend  upon  the 
retirement  coverage  of  the  participant, 
the  participant's  marital  status,  and  the 
type  of  loan  requested. 

Sections  1655.10, 1655.11,  and 
1655.12,  which  describe  the  processes 
for  submission  and  approval  of  a  loan 
application,  submission  of  a  loan 
agreement,  and  approval  of  the  loan,  are 
being  combined  and  significantly 
reorganized  to  make  the  entire 
application  and  approval  process  more  . 
understandable.  'The  amendment  now 
covers  these  topics  in  §§  1655.10, 
1655.11,  1655.12,  and  1655.13. 

Section  1655.14  is  amended  to 
provide  that  a  participant  may  choose  to 
make  a  partial  loan  payment,  in 
addition  to  those  payments  that  are 
required  to  be  made  through  payroll 
deduction,  by  submitting  a  personal 
check  or  guaranteed  funds  directly  to 
the  TSP  record  keeper.  Thus,  a 
participant  will  no  longer  be  required  to 
reamortize  his  or  her  loan  if  the  TSP 
receives  payments  in  an  amount 
different  bom  the  agreed  amount  and, 
for  this  reason,  current  §  1655.15  is 
deleted  in  its  entirety. 

Current  §  1655.13,  concerning  taxable 
distributions,  is  renumbered  as 
§  1655.15.  The  proposed  rule  reflects 
amendments  to  conform  to  a  daily 
valued  system  and  the  period  of  time 
after  separation  within  which  a  loan 
must  either  be  repaid  in  full  or  be 
declared  a  taxable  distribution. 

Section  1655.16  is  amended  to  delete 
any  reference  to  required 
reamortization.  A  participant  may  now 
reamortize  at  any  time  unless  the  loan 
is  in  default;  however,  the  interest  rate 
on  the  loan  will  remain  the  same.  A 
loan  will  automatically  be  reamortized 
upon  a  participant's  return  from  nonpay 
to  pay  status. 
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Section  1655.17  is  amended  to 
explain  that  a  returned  loan  check  will 
be  treated  as  a  repayment  and  that 
information  concerning  the  amount 
outstanding  on  a  loan  is  available  from 
the  Board's  Web  site,  the  ThriftLine,  or 
the  TSP  record  keepm. 

Sections  1655.18, 1655.19.  and 
1655.20  are  being  clarified  but  their 
substance  is  unchanged. 

Analysis  of  Part  1690 

On  June  16. 1997.  the  Board 
published  a  final  rule  in  the  Federal 
Register  (62  FR  32473)  which 
established  a  plan  year  for  the  TSP.  The 
rule  is  codified  at  5  CFR  part  1690.  On 
June  9, 1999,  the  Board  published  a 
final  rule  in  the  Federal  Keglater  (64  FR 
31062)  that  amended  Part  1690  by 
adding  a  rule  explaining  the  TSP's 
requirements  for  a  valid  power  of 
attorney.  The  proposed  rule  amends  the 
final  rule. 

Current  part  1690  is  substantially 
reorganized.  The  proposed  rule  adds  a 
Subpart  A,  which  incorporates 
definitions  of  terms  that  are  applicable 
throughout  the  Board's  regulations. 
Subpart  B  incorporates  the  provisions  of 
existing  part  1690.  The  proposed  rule 
adds  §  1600.13  to  subpart  B  to  describe 
the  documentation  that  is  required  for 
the  TSP  to  process  transactions  for  a 
participant  who  is  legally  unable  to  act 
on  his  or  her  own  behalf  because  of 
physical  or  mental  incapacity. 

Regulatory  Flexibility  Act 

V      I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
They  will  affect  only  employees  and 
former  employees  of  the  Federal 
Government. 

Paperwork  Reduction  Act 

1  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Unfunded  Mandate*  Reform  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995.  Public  Law  104-4. 
section  201, 109  Stat.  48, 64,  the  efiects 
of  this  regulation  on  state,  local,  and 
tribal  governments  and  the  private 
sector  have  been  assessed.  This 
regulation  will  not  compel  the 
expenditure  in  any  one  year  of  $100 
million  or  more  by  state,  local,  and 
tribal  governments.  In  the  aggregate,  or 
by  the  private  sector.  Therefore,  a 
statement  under  $  202. 109  Stat.  48, 64- 
65,  is  not  required. 


ListofSubiects 

5  CFR  Parts  1600,  1601. 1603.  1606. 
1645.  1650.  1651.  1653.  1690 

Employment  benefit  plans. 
Government  employees,  Pensions. 
Retirement 

5  CFR  Parts  1604.  1655 

Employment  benefit  plans. 
Government  employees,  Military 
personnel.  Pensions.  Retirement 

5  CFR  Part  1605 

Administrative  practice  and 
procedure.  Employment  benefit  plans. 
Government  employees,  Pensions. 
Retirement. 

5  CFR  Part  1640 

Employment  benefit  plans. 
Government  employees,  Pensions, 
Reporting  and  recordkeeping 
requirements.  Retirement. 

Rogn  W.  Kfafala. 

Executive  Director.  Federal  Retirement  Thrift 
Investment  Board. 

For  the  reasons  set  out  in  the 
preamble,  the  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  proposes  to  amend  5  CFR  chapter 
VI  as  follows: 

PART  1600-EMPLOYEE  ELECTIONS 
TO  CONTRIBUTE  TO  THE  THRIFT 
SAVINGS  PLAN 

1.  The  authority  citation  for  part  1600 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8351,  8432(b)(1)(A), 
8432(j),  8474(b)(5)  and  (c)(1). 

2.  Section  1600.1  is  revised  to  read  as 
follows: 

11600.1    Dannitione. 

Definitions  generally  applicable  to  the 
Thrift  Savings  Plan  are  set  forth  at  5 
CFR  1690.1. 

3.  Section  1600.11  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

f  1600.11    Typeaotelectlona. 

(a)  Contribution  elections.  A 
contribution  election  must  be  made 
pursuant  to  §  1600.14  and  includes  the 
following  types  of  elections: 
•        •        *        •        • 

4.  Section  1600.12  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

11600.12    Parted  lor  making  contribution 


or  CSRS  may  make  a  TSP  contribution 
election  within  60  days  after  the 
effective  date  of  the  appointment, 
(b)  Open  season  elections.  Any 
employee  may  make  a  contribution 
election  during  an  open  season.  The 
next  oi>en  season  will  be  October  15, 
2002.  through  December  31,  2002; 
thereafter,  each  year  an  open  season  will 
begin  on  April  15  and  will  end  on  June 
30;  a  second  open  season  will  begin  on 
October  15  and  end  on  December  31.  If 
the  last  day  of  an  open  season  falls  on 
a  Saturday,  Sunday,  or  legal  holiday,  the 
open  season  will  be  extended  through 
the  end  of  the  next  business  day. 

5.  Section  1600.13  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


Effective 


of  cofitf  ibutton 


(a)  Participation  upon  initial 
appointment  or  reappointment.  An 
employee  appointed,  or  reappointed 
following  a  separation  from  Government 
service,  to  a  position  covered  by  FERS 


f160ai3 
aleettona. 

(a)  Participation  upon  initial 
appointment  or  reappointment.  TSP 
contribution  elections  made  pursuant  to 
§  1600.12(a)  will  become  effective  no 
later  than  the  first  full  pay  period  after 
the  election  is  received  by  the 
employing  agency  or  uniformed  service. 
•        •        *        *        • 

6.  Section  1600.14  is  amended  by 
revising  paragraphs  (a),  (b)  introductory 
text,  and  (b)(1)  to  read  as  follows: 

11600.14    Method  of  etoctten. 

(a)  A  participant  must  submit  a 
contribution  election  to  his  or  her 
employing  agency.  Employees  may  use 
either  the  paper  TSP  election  form,  i.e.. 
Form  TSP-1  or  Form  TSP-U-1,  or,  if 
provided  by  their  employing  agency, 
electronic  media  to  make  an  election.  If 
an  electronic  medium  is  used,  all 
relevant  elements  contained  on  the 
paper  Form  TSP-1  or  Form  TSP-U-1 
must  be  included  in  the  electronic 
medium. 

(b)  A  contribution  election  must: 

(1)  Be  completed  in  accordance  with 
the  instructions  on  Form  TSP-1  or  Form 
TSP-U-1,  if  a  paper  form  is  used; 
***** 

7.  Section  1600.22  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1600.22    Maximum  contributtona. 

(a)  Percentage  of  basic  pay.  (1)  Subject 
to  paragraphs  (b)  and  (c)  of  this  section, 
the  maximiun  employee  contribution 
from  basic  pay  for  a  FERS  participant 
for  January  through  November  2002  is 
12  percent  per  pay  period.  The 
maximum  contribution  will  increase 
one  percent  in  December  of  each  year 
until  December  2005,  after  which  the 
percentage  of  basic  pay  limit  will  not 
apply  and  the  maximum  contribution 
vvUl  be  limited  only  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section. 
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(2)  Subject  to  paragraphs  (b)  and  (c)  of 
this  section,  the  maximum  employee 
contribution  from  basic  pay  for  a  CSRS 
or  uniformed  services  participant  for 
January  through  November  2002  is  7 
percent  per  pay  period.  The  maximum 
contribution  will  increase  one  percent 
in  December  of  each  year  until 
December  2005,  after  which  the 
percentage  of  basic  pay  limit  will  not 
apply  and  the  maximum  contribution 
will  be  limited  only  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section. 
***** 

8.  Section  1600.32  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

f  1 600.32    Methods  for  transferring  eligible 
rollover  distribution  to  TSP. 

***** 

(b)*  *  * 

(3)  The  participant  must  submit  the 
completed  Form  TSP-60  or  TSP-U-60. 
together  with  a  certified  check,  cashier's 
check,  cashier's  draft,  money  order, 
treasurer's  check  fttim  a  credit  union,  or 
personal  check,  made  out  to  the  "Thrift 
Savings  Flan,"  for  the  entire  amount  of 
the  rollover.  A  participant  may  roll  over 
the  full  amount  of  the  distribution  by 
making  up,  from  his  or  her  own  funds, 
the  amoimt  that  was  withheld  from  the 
distribution  for  the  payment  of  Federal 
taxes. 


PART  1601— PARTICIPANTS' 
CHOICES  OF  INVESTMENT  FUNDS 

9.  The  authority  citation  for  part  1601 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8351,  8438.  8474(b)(5) 
and  (c)(1). 

Subpart  A— General 

10.  Section  1601.1  is  revised  to  read 
as  follows: 

§1601.1    Definitions. 

(a)  Definitions  generally  applicable  to 
the  "Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1690.1. 

(b)  As  used  in  this  part: 
Acknowledgment  of  risk  means  an 

acknowledgment  that  any  investment  in 
the  F  Fund,  C  Fund,  S  Fund,  or  I  Fund 
is  made  at  the  participant's  risk,  that  the 
participant  is  not  protected  by  the 
United  States  Government  or  the  Board 
against  any  loss  on  the  investment,  and 
that  neither  the  United  States 
Government  nor  the  Board  guarantees 
any  return  on  the  investment. 

11.  Subparts  B  and  C  are  revised  to 
read  as  follows: 

SubfMrt  B— Investing  Future  Deposits 

Sec. 


1601.11  Applicability 

1601.12  Investing  future  deposits  in  the 
TSP  investment  funds. 

1601.13  Elections. 

Subpart  C— Redistributing  ParticipanU' 
Existing  Account  Balances 

1601.21  Applicability. 

1601.22  Methods  of  requesting  an  interfund 
transfer. 

Subpart  B— Investing  Future  Deposits 

§1601.11    Applicability 

This  subpart  applies  only  to  the 
investment  of  future  deposits  to  the 
TSP's  investment  funds,  including 
contributions,  loan  payments,  and 
transfers  or  rollovers  from  eligible 
employer  plans  and  traditional  IRAs;  it 
does  not  apply  to  redistributing 
participants'  existing  account  balances 
among  the  investment  funds,  which  is 
covered  in  subpart  C  of  this  part. 

§  1 601 .1 2    Investing  future  deposits  in  the 
TSP  investment  funds. 

(a)  Future  deposits  in  the  TSP, 

« including  contributions,  loan  payments, 
and  transfers  or  rollovers  from  eligible 
employer  plans  and  traditional  IRAs. 
■will  be  allocated  among  the  investment 
funds  based  on  the  most  recent 
contribution  allocation  made  by  the 
participant  pursuant  to  §  1601.13. 

(b)  Investment  fund  availability.  All 
participants  may  elect  to  invest  all  or 
any  portion  of  their  deposits  in  any  of 
the  TSP's  five  investment  funds. 

§1601.13    Elections. 

(a)  Contribution  allocation.  Each 
participant  may  indicate  his  or  her 
choice  of  investment  fimds  for  the 
allocation  of  future  deposits  by  using 
the  TSP  Web  site  or  the  ThriftLine,  or 
by  completing  Form  TSP-50  or  Form 
TSP-U-50,  Investment  Allocation.  The 
following  rules  apply  to  contribution 
allocations: 

(1)  Contribution  allocations  must  be 
made  in  one  percent  increments.  The 
sum  of  the  percentages  elected  for  all  of 
the  investment  funds  must  eaual  100%; 

(2)  The  percentage  elected  by  a 
participant  for  investment  of  future 
deposits  in  an  investment  fund  will  be 
applied  to  all  sources  of  contributions 
and  transfers  from  eligible  employer 
plans  and  traditional  IRAs.  A 
participant  may  not  make  different 
percentage  elections  for  different 
sources  of  contributions; 

(3)  A  participant  who  elects  for  the 
first  time  to  invest  in  the  F  Fund,  C 
Fund,  S  Fund,  or  I  fund  must  execute 
an  acknowledgment  of  risk  in 
accordance  with  §  1601.33.  In  addition, 
a  participant  who,  before  September 
2002,  has  only  invested  in  the  F  Fund 
or  C  Fund,  must  execute  an 


acknowledgment  of  risk  in  accordance 
with  §  1601.33  before  making  any  new 
election  to  invest  in  the  F  Fund,  C  Fund, 
S  Fimd,  or  I  Fund; 

(4)  All  deposits  made  on  behalf  of  a 
participant  who  does  not  have  a 
contribution  allocation  in  effect  wrill  be 
invested  in  the  G  Fund;  and 

(5)  Once  a  contribution  allocation 
becomes  effective,  it  remains  in  effect 
until  it  is  superseded  by  a  subsequent 
contribution  allocation.  If  a  separated 
participant  is  rehired  and  had  not 
withdrawn  his  or  her  entire  TSP 
account,  the  participant's  last 
contribution  allocation  before 
separation  from  service  will  be  given 
effect  until  a  new  allocation  is  made. 

(b)  Effect  of  rejection  of  contribution 
allocation.  If  a  contribution  allocation 
on  a  Form  TSP-50  or  Form  TSP-U-50 
is  found  to  be  ineffective  pursuant  to 

§  1601.34,  the  attempted  allocation  will 
have  no  effect.  The  "TSP  will  provide  the 
participant  with  a  written  statement  of 
the  reason  the  transaction  was  rejected. 

(c)  Contribution  elections.  A 
participant  may  designate  the  amount  of 
employee  contributions  he  or  she 
wishes  to  make  to  the  TSP  or  may  stop 
contributions  only  in  accordance  with  5 
CFR  part  1600. 

Subpart  C— Redistributing 
Participants'  Existing  Account 
Balances 

§1601.21    Applicability. 

This  subpart  applies  only  to 
redistributing  participants'  existing 
account  balances  among  the  TSP's 
investment  funds;  it  does  not  apply  to 
the  investment  of  future  deposits,  which 
is  covered  in  subpart  B  of  this  part. 

§1601.22    Methods  Of  raquesting  an 
interfund  transfer. 

(a)  Participants  may  make  an 
interfund  transfer  using  the  TSP  Web 
site  or  the  ThriftLine,  or  by  completing 
a  Form  TSP-50  or  Form  TSP-U-50, 
Investment  Allocation.  The  following   • 
rules  apply  to  an  interfund  transfer 
request: 

(1)  Interfund  transfer  requests  must  be 
made  in  one  percent  increments.  The 
sum  of  the  percentages  elected  for  all  of 
the  investment  funds  must  equal  100%. 

(2)  The  percentages  elected  by  the 
participant  will  be  applied  to  the 
balances  in  each  source  of  contributions 
and  to  both  tax-deferred  and  tax-exempt 
balances  on  the  effective  date  of  the 
interfund  transfer. 

(3)  Any  participant  who  elects  to 
invest  in  the  F  Fund,  C  Fund.  S  Fimd, 
or  I  Fund  for  the  first  time  must  execute 
an  acknowledgment  of  risk  in 
accordance  with  §  1601.33.  In  addition. 
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a  participant  who,  before  September 
2002,  has  only  invested  in  the  F  Fund 
or  C  Fund,  must  execute  an 
acknowledgment  of  risk  in  accordance 
with  §  1601.33  before  making  any  new 
election  to  invest  in  the  F  Fund,  C  Fund, 
S  Fund,  or  I  Fund. 

(b)  An  interfund  transfer  request  has 
no  effect  on  deposits  made  after  the 
effective  date  of  the  interfund  transfer 
request;  subsequent  deposits  will 
continue  to  be  allocated  among  the 
investment  funds  in  accordance  with 
the  participant's  contribution  allocation 
made  under  subpart  B  of  this  part. 

(c)  If  an  interfund  transfer  on  a  Form 
TSP-50  or  Form  TSP-U-50  is  found  to 
be  ineffective  pursuant  to  §  1601.34,  the 
purported  transfer  will  have  no  effect. 
The  TSP  will  provide  the  participant 
with  a  written  statement  of  the  reason 
the  form  was  rejected. 

Subpart  O— Contribution  Allocatipna 
and  Intarfund  Transfar  Raquaata 

12.  Section  1601.32  is  revised  to  read 
as  follows: 


11601.32    Timing  and  posting  < 

(a)  Posting  dates.  (1)  A  contribution 
allocation  or  an  interfund  transfer 
entered  into  the  TSP  record  keeping 
system  by  a  participant  who  uses  the 
TSP  Web  site  or  the  ThriftLine,  or  by  a 
TSPSO  participant  service 
representative  at  the  participant's 
request,  at  or  before  11  a.m.  central  time 
of  any  business  day.  will  ordinarily  be 
posted  that  business  day.  A  contribution 
allocation  or  an  interfund  transfer 
request  made  on  the  TSP  Web  site,  the 
ThriftLine,  or  with  a  TSPSO  participant 
service  representative,  after  1 1  a.m. 
central  time  of  any  business  day  will 
ordinarily  be  posted  on  the  next 
business  day. 

(2)  A  contribution  allocation  or  an 
interfund  transfer  request  made  on  the 
TSP  Web  site  or  the  "ThriftLine  on  a  non- 
business day  will  ordinarily  be  posted 
on  the  following  business  day. 

(3)  A  contribution  allocation  or  an 
interfund  transfer  request  made  on  Form 
TSP-50  or  Form  TSP-U-50  will 
ordinarily  be  posted  under  the  rules  in 
paragraph  (a)(1)  of  this  section,  based  on 
when  the  form  is  entered  into  the  TSP 
system  by  the  TSP  record  keeper.  Such 
forms  are  ordinarily  entered  into  the 
system  within  24  hours  of  their  receipt 
by  the  TSP  record  keeper. 

(4)  In  most  cases,  the  share  price(s) 
applied  to  an  interfund  transfer  request 
is  the  value  of  the  shares  on  the  date  the 
relevant  transaction  is  posted.  In  some 
circumstances,  such  as  error  correction, 
the  share  price(s)  for  an  earlier  date  will 
be  used. 


(b)  Limit.  There  is  no  linut  on  the 
number  of  contribution  allocations  or 
interfund  transfer  requests  that  may  be 
made  by  a  participant. 

(c)  Multiple  contribution  allocations 
or  interfund  transfer  requests.  (1)  If  two 
or  more  contribution  allocations  or  two 
or  more  interfund  transfer  requests  are 
received  for  a  participant  and  would  be 
posted  on  the  same  day,  the  following 
rules  will  apply: 

(i)  If  one  or  more  of  the  contribution 
allocations  or  interfund  transfer  requests 
are  submitted  through  the  Web  site  or 
the  ThriftLine  and  one  or  more  are  made 
on  Form  TSP-50  or  Form  TSP-U-50 
and  would  be  posted  on  the  same  day, 
only  the  latest  contribution  allocation  or 
interfund  transfer  request  made  through 
the  Web  site  or  the  ThriftLine  will  be 
posted. 

(ii)  If  one  or  more  of  the  contribution 
allocations  or  interfund  transfer  requests 
are  made  through  the  TSP  Web  site  or 
the  ThriftLine,  only  the  contribution 
allocation  or  interftmd  transfer  request 
entered  at  the  latest  time  will  be  posted. 

(iii)  If  the  contribution  allocations  or 
interhmd  transfer  requests  are 
submitted  using  Form  TSP-50  or  Form 
TSP-U-50,  the  forms  will  be  posted  in 
the  order  they  are  received  by  the  TSP 
record  keeper. 

(2)  For  purposes  of  determining  the 
date  and  time  of  a  contribution 
allocation  or  an  interfund  transfer 
request  in  appljring  the  rules  of  this 
paragraph  (c),  the  following  rules  apply: 

(i)  The  date  and  time  of  a  contribution 
allocation  or  interfund  transfer  request 
made  through  the  TSP  Web  site  or  the 
ThriftLine  is  the  date  and  time  the 
participant  confirms  the  percentages. 

(ii)  Central  time  is  used  for 
determining  the  date  and  time  on  which 
a  transaction  is  entered  and  confirmed 
through  the  TSP  Web  site  or  the 
ThriftLine. 

(d)  Cancellation  of  contribution 
allocation  or  interfund  transfer  request. 
(1)  A  contribution  allocation  or  an 
interfund  transfer  request  may  be 
cancelled  through  the  TSP  Web  site,  the 
ThriftLine,  through  written 
correspondence,  or  by  contacting  a 
participant  service  representative. 

(2)  A  contribution  allocation  or  an 
interfund  transfer  request  may  be 
cancelled  by  entering  the  cancellation 
on  the  TSP  Web  site  or  the  ThriftLine 
only  up  to  the  deadline,  described  in 
paragraph  (a)  of  this  section,  that  is 
applicable  to  the  original  request.  If  a 
change  or  cancellation  is  received  after 
the  deadline,  the  original  request  will  be 
processed  as  scheduled.  Any 
subsequent  request  will  then  be 
processed  in  turn. 


(3)  A  participant  may  also  cancel  a 
contribution  allocation  or  an  interfund 
transfer  request  by  submitting  a  letter  to 
the  TSP  record  keeper  that  requests 
cancellation  and  meets  the  following 
requirements: 

fi)  The  cancellation  letter  must  be 
signed  and  dated  and  must  contain  the 
participant's  name.  Social  Seciu-ity 
nimiber,  and  date  of  birth. 

(ii)  The  cancellation  for  the  pending 
transaction  must  be  received  before  the 
relevant  transaction  is  processed. 

(iii)  The  letter  must  state 
unambiguously  the  specific  contribution 
allocation  or  interfund  transfer  request 
it  seeks  to  cancel. 

(A)  If  it  does  not  identify  the  specific 
contribution  allocation  or  interfund 
transfer  request  it  seeks  to  cancel,  the 
written  cancellation  will  apply  to  any 
pending  contribution  allocation  or 
interfund  transfer  request  with  a  date  (as 
determined  under  this  paragraph  (c)(3)) 
before  the  date  of  the  cancellation  letter. 

(B)  If  the  date  of  a  cancellation  letter 
is  the  same  as  the  date  of  a  pending 
contribution  allocation  or  an  interfund 
transfer  request  and  the  request  was 
made  on  Form  TSP-50  or  Form  TSP-U- 
50,  the  form  will  be  cancelled. 

(C)  If  the  request  was  made  on  the 
TSP  Web  site  or  ThriftLine,  it  will  only 
be  cancelled  if  the  written  cancellation 
specifies  the  date  of  the  TSP  Web  site 
or  ThriftLine  request  to  be  cancelled. 

(D)  If  there  is  no  contribution 
allocation  or  interfund  transfer  pending 
when  the  written  cancellation  is 
processed  by  the  TSP  record  keeper,  the 
cancellation  will  have  no  effect. 
Cancellation  letters  will  not  be  held 
until  a  contribution  allocation  or 
interfund  transfer  request  is  received. 

13.  Section  1601.34  is  revised  to  read 
as  follows: 

11601.34    EffacUvanasa  of  Fonn  TSP-60  or 
Fonii  TSP-U-50. 

A  Form  TSP-50  or  Form  TSP-U-50 
will  not  be  effective  if; 

(a)  It  is  not  signed  and  dated  or 
contains  a  future  date,  a  date  more  than 
one  year  before  the  TSP's  receipt  of  the 
form,  or  an  invalid  date. 

(b)  It  is  missing  a  Social  Security 
number,  date  of  birth,  or  the 
participant's  first  or  last  name. 

(c)  Ine  participant's  date  of  birth  does 
not  match  the  information  in  the  TSP 
records. 

(d)  The  contribution  allocation  or 
interfund  transfer  percentages  do  not 
total  100%,  or  the  percentages  are  not 
entered  as  whole  numbers.  An  error 
imder  this  paragraph  (d)  will  not 
invalidate  the  entire  form,  but  only  that 
transaction  for  which  the  error  occurred. 

(e)  Such  other  reasons  as  may  be 
determined  by  the  Executive  Director. 
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PART  1603— VESTING 

14.  The  authority  citation  for  part 
1603  continues  to  read  as  follows: 

Authority:  5  U.S.C.  8432(g).  8432b(h)(l), 
8474(b)(5)  and  (c)(1). 

15.  Section  1603.1  is  revised  to  read 
as  follows: 

f  1603.1     Definitions. 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1690.1. 

(b)  As  used  in  this  part: 
Service  means: 

(1)  Any  non-military  service  that  is 
creditable  under  either  5  U.S.C.  chapter 
83,  subchapter  III,  or  5  U.S.C.  8411, 
provided,  however,  that  such  service  is 
to  be  determined  without  regard  to  any 
time  limitations,  any  deposit  or 
redeposit  requirements  contained  in 
those  statutory  provisions  after 
performing  the  service  involved,  or  any 
requirement  that  the  individual  give 
written  notice  of  that  individual's  desire 
to  become  subject  to  the  retirement 
system  established  by  5  U.S.C.  chapters 
83  or  84;  or 

(2)  Any  military  service  creditable 
under  the  provisions  of  5  U.S.C. 
8432b(h)(l)  and  the  regulations  at  5  CFR 
part  1620,  subpart  H. 

Uniformed  services  means  the  Army, 
Navy,  Air  Force,  Marine  Corps,  Coast 
Guard,  Public  Health  Service,  and  the 
National  Oceanic  and  Atmospheric 
Administration. 

Vested  means  those  amounts  in  an 
individual  account  which  are 
nonforfeitable. 

Year  of  service  means  one  full 
calendar  year  of  service. 

16.  Section  1603.2  is  amfended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  1603.2    Basic  vesting  rules. 

(a)  All  amounts  in  a  CSRS  employee's 
or  uniformed  service  member's 
individual  account  are  immediately 
vested. 


PART  1604— UNIFORMED  SERVICES 
ACCOUNTS 

17.  The  authority  citation  for  part 
1604  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8440e.  8474(b)(5)  and 
(c)(1). 

18.  Section  1604.4(a)(1)  is  revised  to 
read  as  follows: 

§1604.4    Contributions. 

(a)*   *   * 

(1)  Temporary  percentage  limitations. 
Subject  to  paragraph  (a)(2)  of  this 
section,  the  maximum  TSP  regular 
employee  contribution  (including 


combat  zone  contributions)  a  service 
member  may  make  for  January  through 
November  2002  is  7  percent  of  basic  pay 
per  pay  period.  The  maximum 
contribution  will  increase  one  percent 
in  December  of  each  year  until 
December  2005,  after  which  the 
percentage  of  basic  pay  limit  will  not 
apply  and  the  maximum  contribution 
will  be  limited  only  as  provided  in 
paragraph  (a)(2)  of  this  section. 


PART  1605— CORRECTION  OF 
ADMINISTRATIVE  ERRORS 

19.  The  authority  citation  for  part 
1605  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8351,  8432a.  and 
8474(b)(5)  and  (c)(1). 

Subpart  A— General 

20.  Section  1605.1  is  revised  to  read 
as  follows: 

f  1605.1    Definitions. 

(a)  Definitions  generally  applicable  to 
the  'Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1690.1. 

(b)  As  used  in  this  part: 

"As  of  date  means  the  date  on  which 
a  TSP  contribution  or  other  transaction 
entailing  acquisition  of  investment  fund 
shares  should  have  taken  place. 
Employing  agencies  use  this  date  on 
payment  records  to  report  makeup  or 
late  contributions. 

Attributable  pay  date  ordinarily 
means  the  pay  date  of  an  erroneous 
contribution  for  which  a  negative 
adjustment  is  being  made  or,  in  the  case 
of  the  uniformed  services,  the  pay  date 
of  a  contribution  that  is  being 
recharacterized  from  tax-deferred  to  tax- 
exempt,  or  vice  versa.  However,  if  the 
erroneous  contribution  was  a  makeup  or 
late  contribution,  the  attributable  pay 
date  is  the"as  of  date  of  the  erroneous 
makeup  or  late  contribution. 

Board  error  means  any  act  or 
omission  by  the  Board  which  is  not  in 
accordance  with  applicable  statutes, 
regulations,  or  the  Board's 
administrative  procedures  that  are  made 
available  to  employing  agencies  and/ or 
TSP  participants. 

Breakage  means  the  loss  incurred  or 
the  gain  realized  on  makeup  or  late 
contributions.  It  is  the  difference 
between  the  value  of  the  shares  of  the 
applicable  investment  fund(s)  that 
would  have  been  purchased  had  the 
contribution  been  made  on  the  "as  of 
date  and  the  value  of  the  shares  of  the 
same  investment  fund(s)  on  the  date  the 
contribution  is  posted  to  the  account. 

Dollar  value  as  of  August  31.  2002, 
applies  to  contributions  that  are  subject 
to  breakage  with  an  "as  of  date  on  or 


before  August  31.  2002.  or  a  negative 
adjustment  with  an  attributable  pay  date 
on  or  before  August  31,  2002,  and 
means  the  amount  of  a  contribution  or 
negative  adjustment  ^lus  earnings  on 
that  amount  fttim  the  "as  of  date  or 
attributable  pay  date  through  August  31, 
2002,  computed  piusuant  to  TSP 
procedures  for  allocating  earnings  that 
were  in  effect  for  the  relevant  time 
period  and  based  upon  the  historic 
monthly  rates  of  return  for  the 
applicable  investment  fund(s],  without 
regard  to  any  interfund  transfer 
occiuring  between  the  "as  of  date  or 
attributable  pay  date  and  August  31, 
2002. 

Employing  agency  error  means  any  act 
or  omission  by  an  employing  agency 
which  is  not  in  accordance  with  all 
applicable  statutes,  regulations,  or 
administrative  procedures,  including 
internal  procedures  promulgated  by  the 
emplojing  agency  and  TSP  procedures 
provided  to  employing  agencies  by  the 
Board. 

FERCCA  correction  means  the 
correction  of  a  retirement  coverage  error 
pursuant  to  the  Federal  Erroneous 
Retirement  Coverage  Corrections  Act, 
title  n.  Public  Uw  106-265, 114  StaL 
770. 
*     Late  contributions  means: 

(1)  Employee  contributions  that  were 
timely  deducted  ftt>m  a  participant's 
basic  pay  but  were  not  timely  reported 
to  the  TSP  record  keeper  for  investment; 

(2)  Employee  contributions  that  wne 
timely  reported  to  the  TSP  but  were  not 
timely  posted  to  the  participant's 
accoimt  by  the  TSP  because  the 
payment  record  on  which  they  were 
submitted  contained  errors; 

{3)  Agency  matching  contributions 
attributable  to  employee  contributions 
referred  to  in  paragraph  (1)  or  (2)  of  this 
definition;  and 

(4)  Delayed  agency  automatic  (1%) 
contributions. 

Makeup  contributions  are  employee 
contributions  that  should  have  been 
deducted  from  a  participant's  basic  pay 
or  employer  contributions  that  should 
have  been  charged  to  an  employing 
agency  on  an  earlier  date,  but  were  not 
deducted  or  charged  and,  consequently, 
are  being  deducted  or  charged  currently. 

Negative  adjustment  means  the 
removal  of  money  from  a  participant's 
TSP  account  by  an  employing  agency. 

Negative  adjustment  record  means  a 
data  record  submitted  by  an  employing 
agency  to  remove  from  a  participant's 
TSP  account  money  which  the  agency 
had  previously  submitted  in  error. 

Pav  date  means  the  date  established 
by  an  employing  agency  for  payment  of 
its  employees  or  service  members. 
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Payment  record  means  a  data  record 
submitted  by  an  employing  agency  to 
report  contributions  or  loan  payments  to 
a  participant's  TSP  account. 

Record  keeper  error  means  any  act  or 
omission  by  the  TSP  record  keeper  that 
is  not  in  accordance  with  applicable 
statutes,  regulations,  or  administrative 
procedures  made  available  to  employing 
agencies  and/ or  TSP  participants. 

21.  A  new  §  1605.2  is  added  to 
Subpart  A  to  read  as  follows: 

I160U    CateuMkig.  posting,  and 


(a)  Breakage  will  be  calculated  on 
makeup  agency  contributions  that  are 
reporteid  on  current  payment  records, 
and  on  makeup  and  late  contributions 
from  all  sources  that  are  reported  on  late 
payment  records. 

(b)  Breakage  will  be  calculated  and 
posted  as  foUows: 

(1)  The  participant's  contribution 
allocation  for  the  "as  of  date  on  the 

!>ayment  record  will  be  determined  as 
bUows: 

(i)  If  the  "as  of  date  is  after  April  30, 
2001 ,  the  TSP  will  use  the  contrioution 
allocation  on  file  for  the  "as  of  date, 
(ii)  If  the  "as  of  date  is  before  May 
1.  2001,  the  TSP  «irill  derive  a 
contribution  allocation  from  the 
investment  of  a  contribution  made  for  . 
that  date.  If  no  contribution  was  made 
for  the  "as  of  date,  the  TSP  will  derive 
a  contribution  allocation  from  the 
investment  of  the  last  contribution  made 
within  the  45  days  preceding  that  date. 
If  no  contribution  was  made  nvithin  this 
time,  the  derived  contribution  allocation 
will  be  100%  G  Fund. 

(2)  The  TSP  will  determine  the 
number  of  shares  of  the  applicable 
investment  fund(s)  that  would  have 
been  purchased  had  the  contribution 
been  made  on  time  by  dividing  the 
amount  of  the  contribution  that  would 
have  been  made  to  each  investment 
fund  (using  the  contribution  allocation 
determined  in  paragraph  (b)(1)  of  this 
section)  by  the  aj^Ucaole  sbuue  price.  If 
the  "as  of  date  is  after  August  31,  2002, 
the  TSP  will  determine  the  number  of 
shares  of  each  investment  fimd  that 
would  have  been  purchased  on  the  "»m 
of  date.  If  the  "as  of  date  is  before 
September  1,  2002.  the  TSP  «vill 
determine  the  number  of  shares  that  the 
dollar  value  of  the  contribution  as  of 
August  31,  2002.  would  have  purchased 
on  August  31,  2002. 

(3)  For  each  investment  fund,  the  TSP 
will  determine  the  value  of  the  number 
of  shares  that  would  have  been 

Surchased,  as  determined  in  paragraph 
>)(2)  of  this  section,  on  the  date  the 
contributions  are  posted  to  the  account. 


(4)  The  TSP  will  subtract  the  amount 
of  the  contributions  that  would  have 
been  made  to  each  investment  fund  on 
the  "as  of  date  from  the  value  of  the 
shares  on  the  posting  date,  as 
determined  in  paragraph  (b)(3)  of  this 
section. 

(5)  The  TSP  will  post  the  amoimt 
determined  in  paragraph  (b)(4)  of  this 
section  (which  may  be  positive  or 
negative)  and  the  associated 
contribution  to  the  p>articipant's  account 
in  accordance  with  the  participant's 
contribution  allocation  in  effect  on  the 
posting  date  using  the  applicable  share 
prices.  If  the  (tarticipant  had  no 
contribution  allocation  in  effect  on  the 
posting  date,  the  contributions  and 
breakage  will  be  allocated  to  the  G 
Fund. 

(6)  If  the  TSP  posts  multiple  employer 
makeup  contributions  with  different  "as 
of  dates  for  a  participant  on  the  same 
business  day,  tne  amount  of  breakage 
charged  to  the  employing  agency  or 
forfeited  to  the  TSP  will  be  determined 
separately  for  each  contribution, 
without  netting  any  gains  or  losses 
attributable  to  different  "as  of  dates.  If 
the  TSP  posts  multiple  employer 
makeup  contributions  with  the  same  "as 
of  date  for  a  participant  on  the  same 
business  day,  gains  and  losses  from 
diffierent  sources  of  contributions  or      « 
difiisrent  investment  funds  will  not  be 
netted  against  each  other.  Instead, 
breakage  will  be  determined  separately 
for  ea(£  investment  fimd  by  source  of 
contribution. 

(7)  Interfund  transfers  occurring 
between  the  "as  of  date  of  the  miakeup 
ccmtribution  and  the  date  the 
contribution  is  posted  will  not  be 
considered  in  correcting  an  employing 
agency  error. 

(c)  If  the  amount  determined  in 
paragraph  (bX4)  of  this  section  is 
positive  (i.e..  the  value  of  the  shares  that 
would  have  been  piuchased  is  greater 
on  the  posting  date  than  on  the  "as  of 
date),  the  employing  agency  will  be 
charged  the  (uffnence  oetween  the 
contribution  and  the  amount  posted  to 
the  account.  If  the  amount  detennined 
in  paragraph  (bK4)  of  this  section  is 
negative  (i.e.,  the  value  of  the  shares 
that  would  have  been  purchased  is  less 
than  on  the  posting  date),  the  diSisrence 
between  the  contribution  and  the 
amount  posted  to  the  account  will  be 
forfeited  to  the  TSP  and  used  to  offMt 
administrative  expenses. 

Subpart  B    Employing  Agancy  Cirofs 

22.  Section  1605.11  is  revised  to  read 
as  follows: 


f  1605.1 1    Makeup  of  mlsaed  or  insufficient 
contributione. 

(a)  Applicability.  This  section  applies 
whenever,  as  the  result  of  an  employing 
agency  error,  a  participant  does  not 
receive  all  of  the  TSP  contributions  to 
which  he  or  she  is  entitled.  This 
includes  situations  in  which  an 
employing  agency  error  prevents  a 
participant  from  making  an  election  to 
contribute  to  his  or  her  TSP  account,  in 
which  an  employing  agency  fails  to 
implement  a  contribution  election 
properly  submitted  by  a  participant,  in 
which  an  employing  agency  foils  to 
make  agency  automatic  (1%) 
contributions  or  agency  matching 
contributions  that  it  is  required  to  make, 
or  in  which  an  employing  agency 
otherwise  erroneously  contributes  less 
to  the  TSP  for  a  participant's  accoiint 
than  it  should  have.  The  corrections 
required  by  this  section  must  be  made 
in  accordance  with  this  part  and  the 
procedures  provided  to  employing 
agencies  by  the  Board  in  biilletins  or 
other  guidance.  It  is  the  responsibility  of 
the  employing  agency  to  determine 
whether  it  has  made  an  error  that 
entitles  a  participant  to  correction  under 
this  section. 

(b)  Employer  maJceup  coritributions.  If 
an  employing  agency  has  failed  to  make 
agency  automatic  (1%)  contributions 
that  are  required  under  5  U.S.C. 
8432(cXl)(A),  agency  matching 
contributions  that  are  required  under 
section  8432(c)(2),  convenion 
contributions  that  are  required  under     ^ 
section  8432(c)(3),  or  matching 
contributions  that  are  authorized  under 
37  U.S.C.  211(d).  the  following  rules 
apply: 

Cl]  The  employing  agency  must 
promptly  submit  all  missed 
contributions  to  the  TSP  record  keeper 
on  behalf  of  the  affected  participant.  For 
each  pay  date  involved,  the  employing 
agency  must  submit  a  separate  payment 
record  showing  the  "as  of  date  for  the 
contributions. 

(2)  The  TSP  will  calculate  the 
breakage  due  to  the  participant  and  post, 
both  the  contributions  and  the 
associated  breakage  to  the  account  in 
accordance  with  §1605.2. 

(c)  Employee  makeup  contributions. 
Within  30  days  of  receiving  information 
from  his  or  her  employing  agency 
indicating  that  the  employing  agency 
acknowledges  that  an  error  has  occurred 
which  has  caused  a  lesser  amount  of 
employee  contributions  to  be  made  to 
the  participant's  account  than  should 
have  been  made,  a  participant  may  elect 
to  establish  a  schedule  to  make  up  the 
deficient  contributions  through  future 
payroll  deductions.  Employee  makeup 
contributions  can  be  made  in  addition 
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to  any  TSP  conteibutions  that  the 
participant  is  otherwise  entitled  to 
make.  The  following  rules  apply  to 
employee  makeup  contributions: 

(1)  The  schedule  of  makeup 
contributions  elected  by  the  participant 
must  establish  the  dollar  amount  of  the 
contributions  to  be  made  each  pay 
period  over  the  duration  of  the 
schedule.  The  contribution  amount  per 
pay  period  may  vary  during  the  course 
of  the  schedule,  but  the  amounts  to  be 
contributed  must  be  established  when 
the  schedule  is  created.  The  length  of 
the  schedule  may  not  exceed  four  times 
the  number  of  pay  periods  over  which 
the  error  occiured. 

(2)  At  its  discretion,  an  employing 
agency  may  set  a  ceiling  on  the  length 
bf  a  schedule  of  employee  makeup 
contributions  which  is  less  than  four 
times  the  number  ol  pay  periods  over 
which  the  error  occiured.  The  ceiling 
may  not,  however,  be  less  than  twice  the 
number  of  pay  periods  over  which  the 
error  occurred. 

(3)  The  employing  agency  must 
implement  the  participant's  schedule  of 
makeup  contributions  as  soon  as 
practicable. 

(4)  For  each  pay  date  involved,  the 
employing  agency  must  submit  a 
separate  payment  record  showing  the 
"as  of  date  for  which  the  employee 
contribution  should  have  been  made. 
An  employee  is  not  eligible  to  make  up 
contributions  with  an  "as  of  date 
occurring  during  a  period  of  six  months 
following  a  financial  hardship  in-service 
withdrawal,  as  provided  in  5  CFR 
1650.33.  An  employee  may  make  up 
contributions  during  a  period  of 
ineligibility  due  to  a  hardship 
withdrawal  as  long  as  the  "as  of"  date 

is  for  an  earlier  period. 

(5)  Employee  makeup  contributions 
will  be  invested  in  accordance  with  the 
participant's  current  contribution 
allocation.  The  number  of  shares  of  each 
investment  fund  that  will  be  purchased 
will  be  determined  by  dividing  the 
amount  of  the  makeup  contributions  by 
the  share  price  of  the  applicable 
investment  fund(s}  on  the  posting  date. 

(6)  Employee  makeup  contributions 
will  not  be  considered  in  applying  the 
maximum  amount  per  pay  period  that  a 
participant  is  permitted  to  contribute  to 
the  TSP,  but  will  be  included  for 
purposes  of  applying  the  annual  limit 
contained  in  section  402(g)  of  the 
Internal  Revenue  Code  (26  U.S.C. 
402(g)(1)).  For  purposes  of  applying  the 
annual  limit  of  section  402(g).  employee 
makeup  contributions  will  be  applied 
against  the  limit  for  the  year  of  the  "as 
of  date. 

(i)  Before  establishing  a  schedule  of 
employee  makeup  contributions,  the 


employing  agency  must  review  any 
schedule  proposed  by  the  affected 
participant,  as  well  as  the  participant's 
prior  TSP  contributions,  if  any,  to 
determine  whether  the  makeup 
contributions,  when  combined  with 
prior  contributions  for  the  same  year, 
would  exceed  the  annual  contribution 
limit{s)  contained  in  section  402(g)  for 
the  year{s)  with  respect  to  which  the 
contributions  are  being  made. 

(ii)  The  employing  agency  must  not 
permit  contributions  that,  when 
combined  with  prior  contributions, 
would  exceed  the  applicable  annual 
contribution  limit  contained  in  section 
402(g). 

(7)  A  schedule  of  employee  makeup 
contributions  may  be  suspended  if  a 
participant  has  insufficient  net  pay  to 
permit  the  makeup  contributions.  If  this 
happens,  the  period  of  suspension 
should  not  be  counted  against  the 
maximum  number  of  pay  periods  to 
which  the  participant  is  entitled  in 
order  to  complete  the  schedule  of 
makeup  contributions. 

(8)  A  participant  may  elect  to 
terminate  a  schedule  of  employee 
makeup  contributions  at  any  time,  but  a 
termination  is  irrevocable.  A  participant 
may  not  elect  to  make  partial  payments 
under  the  schedule.  If  a  participant 
separates  from  Government  service,  the 
participant  may  elect  to  accelerate  the 
payment  schedule  by  a  lump  siun 
contribution  from  his  or  her  final 
paycheck. 

(9)  At  the  same  time  that  a  participant 
makes  up  missed  employee 
contributions,  the  employing  agency 
must  make  any  agency  matching 
contributions  that  would  have  been 
made  had  the  error  not  occurred. 
Agency  matching  contributions  must  be 
submitted  pursuant  to  the  rules  set  forth 
in  paragraph  (b)  of  this  section.  A 
participant  may  not  receive  matching 
contributions  associated  with  any 
employee  contributions  that  are  not 
actually  made  up.  If  employee  makeup 
contributions  are  suspended  in 
accordance  with  paragraph  (c)(7)  of  this 
section,  the  payment  of  agency 
matching  contributions  must  also  be 
suspended. 

(10)  If  a  participant  transfers  to  an 
employing  agency  different  from  the  one 
by  which  the  participant  was  employed 
at  the  time  of  the  missed  contributions, 
it  remains  the  responsibility  of  the 
former  employing  agency  to  determine 
whether  employing  agency  error  was 
responsible  for  the  missed 
contributions.  If  it  is  determined  that 
such  an  error  has  occurred,  the  current 
agency  must  take  any  necessary  steps  to 
correct  the  error.  The  current  agency 
may  seek  reimbiu^ement  from  the 


former  agency  of  any  amount  that  would 
have  been  paid  by  the  former  agency 
had  the  error  not  occurred. 

(11)  Employee  makeup  contributions 
may  be  made  only  by  payroll  deduction 
from  basic  pay  or,  for  uniformed 
services  participants,  from  basic  pay, 
incentive  pay,  or  special  pay,  including 
bonuses.  Contributions  by  check,  money 
order,  cash,  or  other  form  of  payment 
directly  from  the  participant  to  the  TSP, 
or  from  the  participant  to  the  employing 
agency  for  deposit  to  the  TSP,  are  not 
permitted. 

23.  Section  1605.12  is  amended  by 
revising  paragraphs  (b)(l),(c),  (0(1),  and 
(0(2)  to  read  as  follows: 

}  1605.12    Removal  of  •rroneous 
contributions. 

***** 

(b)*  •  * 

(1)  To  remove  money  from  a 
participant's  account,  the  employing 
agency  must  submit,  for  each 
attributable  pay  date  involved,  a 
negative  adjustment  record  stating  the 
amount  of  the  erroneous  contribution 
being  removed,  the  attributable  pay  date 
with  respect  to  which  the  erroneous 
contribution  was  made,  and  the 
source(s)  of  the  contributions. 
***** 

(c)  Processing  negative  adjustments.  A 
negative  adjustment  will  be  allocated 
among  investment  funds  in  the  same 
manner  as  the  original  contribution.  The 
current  value  of  the  contributions  that 
the  agency  seeks  to  remove  by  the 
negative  adjustment  will  be  calculated 
in  accordance  with  the  following  rules: 

(1)  If  the  attributable  pay  date  for  the 
erroneous  contribution  is'  on  or  before 
August  31,  2002.  the  TSP  will: 

(i)  For  each  soxuce  of  contributions, 
determine  the  dollar  value  as  of  August 
31,  2002  (as  defined  in  §  16D5.1(b)).  of 
the  amount  of  the  contributions  to  be 
removed  from  each  investment  fund; 

(ii)  For  each  source  of  contributions 
and  each  investment  fund,  convert  the 
dollar  value  determined  in  paragraph 
{c){l)(i)  of  this  section  to  shares  by 
dividing  by  $10.00;  and 

(iii)  Multiply  the  price  per  share  for 
the  date  the  adjustment  is  posted  by  the 
number  of  shares  calculated  in 
paragraph  (c)(l)(ii)  of  this  section. 

(2)  If  the  attributable  pay  date  of  the 
negative  adjustment  is  after  August  31. 
2002,  the  TSP  will: 

(i)  For  each  source  and  type  of 
contributions  and  for  each  investment 
fund,  determine  the  number  of  shares 
that  represents  the  amount  of  the 
contribution  to  be  removed  from  the 
investment  fund  based  upon  the  share 
price  on  the  attributable  pay  date;  and 
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(ii)  Multiply  the  price  per  share  on  the 
date  the  adjustment  is  posted  by  the 
number  of  shares  calculated  in 
paragraph  (c)(2)(i)  of  this  section. 

*        •        •        •        • 

(1)  If  multiple  negative  adjustments 
for  the  same  attributable  pay  date  for  a 
participant  are  posted  on  the  same 
business  day,  the  amount  removed  from 
the  participant's  account  and  used  to 
offset  TSP  administrative  expenses  or 
returned  to  the  employing  agency  will 
be  determined  separately  for  each 
adjustment.  Earnings  and  losses  for 
erroneous  contributions  made  on 
different  dates  will  not  be  netted  against 
each  other.  In  addition,  for  negative 
adjustment  for  any  attributable  pay  date, 
gains  and  losses  from  difi^erent  sources 
of  contributions  or  different  investment 
funds  will  not  be  netted  against  each 
other.  Instead,  each  attributable  pay  date 
each  source  of  contributions  and  each 
investment  fund  will  be  treated 
separately  for  purposes  of  these 
calculations; 

(2)  The  amount  computed  by 
application  of  the  rules  in  this  section 
will  be  removed  from  the  participant's 
account  pro  rata  from  all  investment 
funds,  by  source,  based  on  the 
allocation  of  the  participant's  most 
recent  accoimt  balance:  and 


24.  Section  1605.13  is  amended  by 
removing  paragraph  (a)(4)  and  by 
revising  paragraphs  (a)(3).  (b)(3),  and  (d) 
to  read  as  follows: 


11606.13    Backpey 
retroactive  pay  adiustment*. 

(a)*  *  * 

(3)  All  makeup  contributions  under 
this  paragraph  (a)  and  associated 
breakage  will  be  invested  according  to 
the  participant's  contribution  allocation 
on  the  posting  date.  However,  breakage 
will  be  calculated  using  the  G  Fund 
share  prices  and,  if  applicable,  rates  of 
return,  unless  the  court  or  other  tribunal 
with  jurisdiction  over  the  back  pay  case 
orders  otherwise. 

(b)*  •  * 

(3)  All  makeup  contributions  under 
this  paragraph  (b)  and  associated 
breakage  will  be  posted  to  the 
participant's  account  based  on  the 
participant's  contribution  allocation  on 
the  posting  date.  However  breakage  will 
be  calculated  using  the  participant's 
contribution  allocation  on  the  "as  of 
date  reported  by  the  employing  agency. 

(d)  Prior  withdrawal  of  TSP  account. 
If  a  participant  has  withdrawn  his  or  her 
TSP  account  other  than  by  piuchasing 
an  annuity,  and  the  separation  from 


Government  employment  upon  which 
the  withdrawal  was  based  is  reversed, 
resulting  in  reinstatement  of  the 
participant  without  a  break  in  service, 
the  participant  will  have  the  option  to 
restore  the  amount  withdrawn  to  his  or 
her  TSP  account.  The  right  to  restore  the 
withdrawn  funds  will  expire  if  notice  is 
not  provided  by  the  participant  to  the 
Board  within  90  days  of  reinstatement. 
If  the  participant  returns  the  funds  that 
were  withdrawn,  the  number  of  shares 
piuchased  will  be  determined  by  using 
the  share  price  of  the  applicable 
investment  fund  on  the  posting  date.  No 
breakage  will  be  incurred  on  any 
restored  funds. 
*        •        •        *        • 

25.  Section  1605.14  is  amended  by 
revising  the  section  heading  and 
paragraph  (b)  to  read  as  follows: 

11606.14    Miaclaaamad  reUremant  syslam 


(b)  If  a  FERS  participant  is 
misclassified  by  an  employing  agency  as 
a  CSRS  participant,  when  the  misclassi- 
fication  is  corrected: 

(1)  The  participant  may  not  elect  to 
have  the  contributions  made  while 
classified  as  CSRS  removed  from  his  or 
her  account; 

(2)  The  participant  may,  under  the 
rules  of  §  1605.11.  elect  to  make  up 
contributions  that  he  or  she  would  have 
been  eligible  to  make  as  a  FERS 
participant  during  the  period  of 
misclassification; 

(3)  The  employing  agency  must, 
under  the  rules  of  §  1605.11,  make 
agency  automatic  (1%)  contributions 
and  agency  matching  contributions  on 
employee  contributions  that  were  made 
while  the  participant  was  misclassified; 

(4)  If  the  retirement  coverage 
correction  is  a  FERCCA  correction,  the 
employing  agency  must  submit  makeup 
employee  contributions  on  late  payment 
records.  The  participant  is  entitled  to 
breakage  (or  lost  earnings)  on 
contributions  from  all  three  sources. 
Breakage  (or  lost  earnings)  will  be 
calculated  pursuant  to  §  1605.2.  If  the 
retirement  coverage  correction  is  not  a 
FERCCA  correction,  the  employing 
agency  must  submit  makeup  employee 
contributions  on  current  payroll 
records;  in  such  cases,  the  employee  is 
not  entitled  to  breakage.  Agency 
makeup  contributions  may  be  submitted 
on  either  current  or  late  payment 
records;  and 

(5)  If  employee  contributions  were 
made  up  before  the  Office  of  Personnel 
Management  implemented  its 
regulations  on  FERCCA  correction,  and 
the  correction  is  considered  to  be  a 
FERCCA  collection,  an  amount  to 


replicate  TSP  lost  earnings  will  be 

calculated  by  the  Office  of  Personnel 

Management  pursuant  to  its  regulations 

and  provided  to  the  employing  agency 

for  transmission  to  the  "TSP  record 

keeper. 

•        •        •        •        * 

26.  A  new  §  1605.15  is  added  to  read 
as  follows: 

11606.15    Reporting  and  procaaaing 
contrlbutiona  and  lata  loan  paymanta, 

(a)  The  employing  agency  must 
promptly  submit  late  contributions  to 
the  TSP  record  keeper  on  behalf  of  the 
affected  participant  on  late  payment 
records  as  soon  as  the  error  is 
discovered.  For  each  pay  date  involved, 
the  employing  agency  must  submit  a 
separate  record  showing  the  "as  of  date 
for  the  contributions.  Breakage  for  both 
employee  and  agency  contributions  will 
be  calculated,  posted,  and  charged  to 
the  agency  or  forfeited  to  the  TSP  in 
accordance  with  §  1605.2. 

(b)  If  an  employing  agency  deducts 
loan  payments  frt>m  a  participant's  pay, 
but  fails  to  submit  those  payments  to  the 
TSP  for  the  pay  date  for  which  they 
were  deducted  (or  submits  them  in  a 
manner  that  prevents  them  from  being 
timely  credited  to  the  participant's 
accoimt),  the  employing  agency  will  be 
responsible  for  paying  breakage  using 
the  procedure  described  in  §  1605.2. 
The  loan  payment  record  must  contain 
the  "as  of  date  for  which  the  loan 
payment  was  deducted. 

(c)  All  contributions  or  loan  payments 
on  payment  records  contained  in  a 
payroll  submission  received  from  an 
employing  agency  more  than  2  days 
after  the  pay  date  associated  with  the 
pa)rroll  submission  (as  reported  on  the 
appropriate  journal  voucher),  will  be 
subject  to  breakage  calculated,  posted, 
and  charged  to  the  employing  agency  (or 
forfeited  to  the  TSP)  in  accordance  with 
§  1605.2.  The  employing  agency  will  be 
apprised  of  the  breakage  due  for  each 
record  reported  on  the  late  submission. 

PART  1606-LOST  EARMNGS 
ATTRIBUTABLE  TO  EMPLOYING 
AGENCY  ERRORS 

27.  The  authority  citation  for  part 
1606  continues  to  read  as  follows: 

Authority:  5  U.S.C.  8432a,  8474(b)(3)  and 
(c)(1).  Section  1606.5  also  issued  under  Title 
II.  Pub.  L.  106-265,  114  Stat.  770. 


28.  Section  1606.1  is  revised  to  read 
as  follows: 
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i  1606.1    Definitions. 

(a)  Definitions  generalfy  applicable  to 
the  "Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1690.1. 

(b)  Definitions  generally  applicable  to 
employing  agency  errors  and  their 
correction  are  set  forth  at  5  CFR  1605.1. 

(c)  As  used  in  this  part: 

Lost  earnings  record  means  a  data 
record  containing  information  enabling 
the  TSP  system  to  compute  lost 
earnings. 

29.  Section  1606.2  is  revised  to  read 
as  follows:  . 

S  1606.2    Purpose. 

(a)  With  the  implementation  of  the 
TSP's  daily  valued  record  keeping 
system,  losses  suffered  by  participemts 
arising  out  of  employing  agency  errors 
will  be  corrected  by  calculating  and 
posting  breakage  to  an  affected 
participant's  account.  Breakage  will  be 
calculated  as  described  in  5  CFR  1605.2. 
However,  in  some  cases,  an  employing 
agency  may  have  submitted 
contributions  subject  to  lost  earnings 
before  implementation  of  the  daily 
valued  record  keeping  system.  As  a 
result,  a  transition  period  imtil  March 
31,  2003,  is  provided  to  enable 
employing  agencies  to  submit  lost 
earnings  records  associated  with  these 
contributions. 

(b)  After  March  31.  2003,  all  makeup 
and  late  contributions  subject  to 
breakage  should  be  reported  as 
described  in  5  CFR  part  1605  and  the 
use  of  lost  earning  records  will  be 
discontinued.  Thus,  only  contributions 
and  loan  payments  subject  to  lost 
earnings  which  were  posted  to 
participants'  accoimt  before  September 
1,  2002,  and  for  which  lost  earnings 
records  are  not  submitted  by  August  31, 
2002,  are  covered  by  this  part.  All 
payments  posted  after  August  31,  2002, 
are  covered  by  5  CFR  part  1605. 

30.  Section  1606.4  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S  1606.4    Applicability. 

***** 

(c)  As  explained  in  §  1606.2,  this  part 
applies  to  errors  that  occurred  before 
September  1,2002. 


Subpart  B— Lost  Earnings  Attributable 
to  Delayed  or  Erroneous  Contributions 

31.  Section  1606.5  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

i  1606.5    Failure  to  timely  make  or  deduct 
TSP  contrllNJtiona  wtion  participant 
received  pey. 

(a)*  *  • 


(4)  The  lost  earnings  will  be  posted  to 
the  participant's  account  based  on  the 
contribution  allocation  in  effect  on  the 
posting  date. 

***** 

§§1606.7  and  1606.8    [Removed] 

32.  Sections  1606.7  and  1606.8  are 
removed. 

SubfMrtC— Lost  Earnings  Not 
Attributable  to  Delayed  or  Erroneous 
Contributions 

33.  Section  1606.9  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(3)  to 
read  as  follows: 

§1606.9    Loan  allotmenta. 

(a)  *  *  * 

(2)  The  TSP  record  keeper  will 
compute  lost  earnings  on  the  late  loan 
allotment  using  the  contribution 
allocation  on  file  for  the  "as  of  date  of 
the  payment;  and 

(3)  The  lost  earnings  will  be  posted  to 
the  participant's  account  based  on  the 
participant's  contribution  allocation  at 
the  time  the  lost  earnings  are  posted. 


Subpart  E— Processing  Lost  Earnings 
Records 

34.  Section  1606.13  is  revised  to  read 
as  follows: 

§  1 606.1 3    Calcuiation  and  crediting  of  lost 
aarninga. 

(a)  Lost  earnings  records  submitted 
pursuant  to  this  part  will  be  processed 
daily  by  the  TSP  record  keeper. 

(b)  In  calculating  lost  earnings 
attributable  to  a  lost  earnings  record, 
earnings  and  losses  for  different  sources 
of  contributions  or  investment  funds 
within  a  soiute  will  not  be  offset  against 
each  other. 

(c)  Notwithstanding  any  other 
provision  of  this  part,  where  the  net  lost 
earnings  computed  in  accordance  with 
this  part  on  any  lost  earnings  record  are 
less  than  zero  within  a  source  of 
contributions,  the  employing  agency 
shall  not  be  credited  with  respect  to  that 
source  of  contributions.  The  amount  of 
the  negative  lost  earnings  shall  be 
removed  from  the  participant's  account 
and  applied  against  TSP  administrative 
expenses. 

Subpart  F— [Removed] 

35.  Subpart  F  of  part  1606  is  removed. 

36.  Part  1640  is  revised  to  read  as 
follows: 

PART  1640-PERIODIC  PARTICIPANT 
STATEMENTS 


Sec. 

1640.1  Definitions. 

1640.2  Information  regarding  account. 

1640.3  Statement  of  individual  account. 

1640.4  Account  transactions. 

1640.5  Investment  fund  information. 

1640.6  Methods  of  providing  information. 

Authority:  5  U.S.C.  8439(c)(1)  and  (c)(2).  5 
U.S.C.  8474(b)(5)  and  (c)(1). 

§1640.1     Definitions. 

Definitions  generally  applicable  to  the 
Thrift  Savings  Plan  are  set  forth  at  5 
CFR  1690.1. 

§  1640.2    Information  regarding  account. 

The  Board  will  provide  to  each 
participant  four  (4)  times  each  calendar 
year  the  information  described  in 
§§  1640.3, 1640.4.  and  1640.5.  Plan 
participants  can  obtain  account  balance 
information  on  a  more  frequent  basis 
from  the  TSP  Web  site  and  the 
ThriftLine. 

§1640.3    Statement  of  indhridual  account 

In  the  quarterly  statements,  the  Board 
will  furnish  each  participant  with  the 
following  information  concerning  the 
participant's  individual  account: 

(a)  Name,  Social  Security  number^ 
and  date  of  birth  imder  which  the 
account  is  established; 

(b)  Retirement  system  coverage  and 
employment  status  of  the  participant,  as 
provided  by  the  employing  agency; 

(c)  Statement  whether  the  participant 
has  a  beneficiary  designation  on  file 
with  the  TSP  record  keeper; 

(d)  Contribution  allocation  that  is 
current  at  the  end  of  the  statement 
period; 

-  (e)  Beginning  and  ending  dates  of  the 
period  covered  by  the  statement; 

(f)  The  following  information  for  and, 
as  of  the  close  of  business  on  the  ending 
date  of,  the  period  covered  by  the 
statement: 

(1)  The  total  account  balance  and  tax- 
exempt  balance,  if  applicable; 

(2)  The  account  balance  and  activity 
for  each  source  of  contributions; 

(3)  The  account  balance  and  activity 
in  each  of  the  investment  funds, 
including  the  number  of  shares,  the 
share  prices,  and  the  dollar  amounts; 
and 

(4)  Loan  information  and  activity,  if 
applicable; 

(g)  Any  other  information  concerning 
the  account  that  the  Board  determines 
should  be  included  in  the  statement. 

§1640.4    Account  tranaactiona. 

(a)  Where  relevant,  the  following 
transactions  will  be  reported  in  each 
individual  account  statement: 

(1)  Contributions; 

(2)  Withdrawals: 

(3)  Forfeitures; 
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(4)  Loan  disbursements  and 
repayments; 

(5)  Transfers  among  investment  funds; 

(6)  Adjustments  to  prior  transactions; 

(7)  Transfers  or  rollovers  h-om  eligible 
employer  plans  and  traditional  IRAs; 
and 

(8)  Any  other  transaction  that  the 
Executive  Director  determines  will 
affect  the  status  of  the  individual 
account. 

(b)  Where  relevant,  the  statement  will 
contain  the  following  information 
concerning  each  transaction  identified 
in  paragraph  (a)  of  this  section: 

(1)  Type  of  transaction; 

(2)  Investment  funds  affected; 

(3)  Date  the  transaction  was  posted 
and,  where  relevant,  any  earlier  date  on 
which  the  transaction  should  have  been 
posted  or  from  which  the  calculation  of 
the  amount  of  the  transaction  was 
derived; 

(4)  Source  of  the  contributions 
affected  by  the  transaction: 

(5)  Amount  of  the  transaction  (in 
dollars  and  in  shares); 

(6)  The  share  price(s)  at  which  the 
transaction  was  posted;  and 

(7)  Any  other  information  the 
Executive  Director  deems  relevant. 

§1640.5    InvvstnMnt  fund  infoiinatlon. 
Each  open  season,  the  Board  will 
furnish  each  participant  a  statement 
concerning  each  of  the  investment 
funds.  This  statement  will  contain  the 
following  information  concerning  each 
investment  fund: 

(a)  A  siunmary  description  of  the  type 
of  investments  made  by  the  fund, 
written  in  a  manner  that  will  allow  the 
participant  to  make  an  informed 
decision;  and 

(b)  The  performance  history  of  the 
type  of  investments  made  by  the  fund, 
covering  the  five-year  period  preceding 
the  date  of  the  evaluation. 

§  1640.6    Mdtiodfe  of  pravMinQ  InfornMtion. 

(a)  Individual  account  statement.  The 
information  concerning  each 
participant's  individual  account 
described  in  §$  1640.3  and  1640.4  will 
be  sent  to  the  participant  at  the 
participant's  address  of  record  in  the 
TSP  system  by  first  class  mail,  unless 
otherwise  elected  under  paragraph  (b)  of 
this  section.  It  is  the  participant's 
responsibility  to  provide  his  or  her 
current  address  to  his  or  her  agency  or, 
in  the  case  of  a  separated  participant,  to 
the  TSP  record  keeper.  For  employed 
participants,  the  employing  agency  must 
provide  the  current  address  to  the  TSP 
record  keeper. 

(b)  Individual  account  statements 
available  from  the  TSP  IVeb  site.  As  an 
alternative  to  receiving  an  account 


statement  by  mail  as  provided  in 
paragraph  (a)  of  this  section, 
participants  may  elect  to  receive  their 
individual  account  statements  by 
accessing  the  TSP  Web  site.  Participants 
who  elect  to  receive  their  statements 
from  the  TSP  Web  site  will  not  receive 
a  statement  by  mail. 

(c)  Investment  information.  The 
investment  information  described  in 
§  1640.5  will  be  furnished  to  each 
participant  by: 

(1)  Mailing  the  information  to  the 
participant  by  the  method  described  in 
paragraph  (a)  of  this  section; 

(2)  Making  the  information  available 
to  the  participant  on  the  TSP  Web  site 
as  described  in  paragraph  (b)  of  this 
section;  or 

(3)  Including  the  information  in 
material  published  by  the  Board  and 
distributed  in  a  manner  reasonably 
designed  to  reach  the  participant.  This 
includes  distributing  the  material 
through  the  participant's  employing 
agency,  service,  or,  in  the  case  of  a 
separated  employee,  through  the  TSP 
record  keeper. 

37.  Part  1645  is  revised  to  read  as 
follows: 

PART  1645— CALCULATION  OF 
SHARE  PRICES 

Sec. 

1645.1  Definitions. 

1645.2  Posting  of  transactions. 

1645.3  Calculation  of  total  net  earnings  for 
each  investment  fund. 

1645.4  Administrative  expenses  attributable 
to  each  investment  fund. 

1645.5  Calculation  of  share  prices. 

1645.6  Basis  for  calculation  of  share  prices. 

Authmlty:  5  U.S.C.  8439(a)(3)  and  8474. 

11645.1  DafinWona. 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1690.1. 

(b)  As  used  in  this  part: 
Accrued  means  that  income  is 

accounted  for  when  earned  and 
expenses  are  accounted  for  when 
incurred. 

Administrative  expenses  means 
expenses  described  in  5  U.S.C. 
8437(c)(3). 

Basis  means  the  number  of  shares  of 
an  investment  fund  upon  which  the 
calculation  of  a  share  price  is  based. 

Business  day  means  any  calendar  day 
for  which  share  prices  are  calculated. 

Forfeitures  means  amoimts  forfeited 
to  the  TSP  pursuant  to  5  U.S.C. 
8432(g)(2)  and  other  non-statutory 
forfeited  amounts,  net  of  restored 
forfeited  amounts. 

11646.2  Posting  of  transactiom. 
Contributions,  loan  payments,  loan 

disbiuvements,  withdrawals,  inteifund 


transfers,  and  other  transactions  will  be 
posted  in  dollars  and  in  shares  by 
source  and  by  investment  fund  to  the 
appropriate  individual  account  by  the 
TSP  record  keeper,  using  the  share  price 
for  the  date  the  transaction  is  posted. 

11645.3  Calculation  of  total  nataaminga 
for  each  Invaatmant  fund. 

(a)  Each  business  day  net  earnings 
will  be  calculated  separately  for  each 
investment  fund. 

(b)  Net  earnings  for  each  investment 
fund  will  equal: 

(1)  The  stun  of  the  following  items,  if 
any,  accrued  since  the  last  business  day: 

(i)  Interest  on  money  of  that 
investment  fund  which  is  invested  in 
the  Government  Securities  Investment 
Ftmd; 

(ii)  Interest  on  other  short-term 
investments  of  the  investment  fund; 

(iii)  Other  income  (such  as  dividends, 
interest,  or  securities  lending  income) 
on  investments  of  the  investment  fimd; 
and 

(iv)  Capital  gains  or  losses  on 
investments  of  the  investment  fund,  net 
of  transaction  costs. 

(2)  Minus  the  accrued  administrative 
expenses  of  the  investment  fund, 
determined  in  accordance  with  §  1645.4. 

(c)  The  net  earnings  for  each 
investment  fund  determined  in 
accordance  with  paragraph  (b)  of  this 
section  will  be  added  to  the  residual  net 
earnings  for  that  investment  fund  from 
the  previous  business  day,  as  described 
in  §  1645.5(b),  to  produce  the  total  net 
earnings,  llie  total  net  earnings  will  be 
used  to  calculate  the  share  price  for  that 
business  day. 

11645.4  AdmMstratlvaaxpanaaa 
attrlbutaMa  to  aach  Invaatmant  fund. 

A  portion  of  the  administrative 
expenses  accrued  during  each  business 
day  will  be  charged  to  each  investment 
fund.  An  investment  fiind's  respective 
portion  of  administrative  expenses  will 
be  determined  as  follows: 

(a)  Accrued  administrative  expenses 
(other  than  those  described  in  paragraph 
(b)  of  this  section)  will  be  reduced  by 
accrued  forfeitures  and  accrued  earnings 
on  forfeitures,  abandoned  accounts,  and 
imapplied  deposits; 

(b)  Investment  management  fees  and 
other  accrued  administrative  expenses 
attribuUble  only  to  the  F  Fund,  C  Fund, 
S  Fund,  or  I  Fund  will  be  charged  solely 
to  the  F  Fund.  C  Fund.  S  Fund,  or  I 
Fund,  respectively: 

(c)  The  amoimt  of  accrued 
administrative  expenses  not  covered  by 
forfeitures  under  paragraph  (a)  of  this 
section,  and  not  described  in  paragraph 
(b)  of  this  section,  will  be  charged  on  a 
pro  rata  basis  to  all  investment  funds, 
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based  on  the  respective  investment  fund 
balances  on  the  last  business  day  of  the 
prior  month  end. 

§  1 645.5    Calculation  of  share  prica*. 

(a)  Calculation  of  share  price.  The 
shares  of  each  investment  fund  will 
have  an  initial  value  of  $10.00.  The 
share  price  for  each  investment  fund  for 
each  business  day  will  apply  to  all 
sources  of  contributions  for  that 
investment  fund.  The  total  net  earnings 
(as  computed  under  §  1645.3)  for  each 
investment  fund  will  be  divided  by  the 
total  fund  basis  (as  computed  under 

§  1645.6)  for  that  investment  fund.  The 
resulting  number,  computed  to  ten 
decimal  places,  represents  the 
incremental  change  for  the  ciurent 
business  day  in  the  value  of  that 
investment  fund  from  the  last  business 
day.  The  share  price  for  that  investment 
fund  for  the  current  business  day  is  the 
sum  of  the  incremental  change  in  the 
share  price  for  the  ciurent  business  day 
plus  the  share  price  for  the  prior 
business  day,  truncated  to  two  decimal 
places. 

(b)  Residual  net  earnings.  When  the 
total  net  earnings  for  each  business  day 
for  each  investment  fund  are  divided  by 
the  total  fund  basis  in  that  investment 
fund,  there  will  be  residual  net  earnings 
attributable  to  the  truncation  described 
in  paragraph  (a)  of  this  section  that  will 
not  be  included  in  the  incremental 
change  in  the  share  price  of  the 
investment  fund  for  that  business  day. 
The  residual  net  earnings  that  are  not 
included  in  the  incremental  share  price 
for  the  investment  fund  will  be  added 
to  the  earnings  for  that  investment  fund 
on  the  next  business  day. 

S 1 645.6    Baal*  for  calculation  of  share 
prlcaa. 

The  total  fund  basis  for  each 
investment  fund  will  be  the  siun  of  the 
number  of  shares  in  all  individual 
accoimts  from  all  soiuces  of 
contributions  in  that  investment  fund  as 
of  the  opening  of  business  on  each 
business  day. 
,     38.  Part  1650  is  revised  to  read  as 
follows: 

PART  16S0-METHODS  OF 
WITHDRAWING  FUNDS  FROM  THE 
THRIFT  SAVINGS  PLAN 

Subpart  A— Qanaral 

Sec. 

1650.1  Definitions. 

1650.2  Eligibility  for  a  TSP  withdrawal. 

1650.3  Frozen  accounts. 

1650.4  Certification  of  truthfulness. 


Sul)part  B— Post-Employmant  Withdrawals 

1650.11  Withdrawal  elections. 

1650.12  Single  payment. 


1650.13  Monthly  payments. 

1650.14  Annuities. 

1650.15  Abandonment  of  inactive  accounts. 

1650.16  Required  withdrawal  date. 

1650.17  Changes  and  cancellation  of 
withdrawal  request. 

Subpart  C— Procaduras  for  Post- 
Employnwnt  Withdrawais 

1650.21  Information  provided  by 
employing  agency. 

1650.22  Accounts  of  $200  or  more. 

1650.23  Accounts  of  less  than  $200. 

1650.24  How  to  obtain  a  post-employment 
withdrawal. 

1650.25  Taxes  related  to  post-employment 
withdrawals. 

Subpart  D— (n-Sarvica  Withdrawals 

1650.31  Age-based  withdrawals. 

1650.32  Financial  hardship  withdrawals. 

1650.33  Contributing  to  the  TSP  after  an  in- 
service  withdrawal. 

1650.34  Uniqueness  of  loans  and 
withdrawals. 

Subpart  E— Procaduras  for  In-Sarvica 
Withdrawals 

1650.41  How  to  obtain  an  age-based 
withdrawal. 

1650.42  How  to  obtain  a  financial  hardship 
withdrawal. 

1650.43  Taxes  related  to  in-service 
withdrawals. 

Sut>part  F— (Rasarvad] 

Subpart  G— Spousal  Rights 

1650.61  Spousal  rights  applicable  to  post- 
employment  withdrawals. 

1650.62  Spousal  rights  applicable  to  in- 
service  withdrawals. 

1650.63  Executive  Directpr's  exception  to 
the  spousal  notification  requirement. 

1650.64  Executive  Director's  exception  to 
the  spousal  consent  requirement. 

Authority:  5  U.S.C.  8351.  8433.  8434.  8435, 
8474(bl(5),  and  8474(c)(1). 

Subpart  A— General 

§1650.1    Dafinmons. 

(a)  Definitions  generally  applicable  to 
the  'Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1690.1. 

(b)  As  used  in  this  part: 

Eligible  employer  plan  means  a  plan 
qualified  under  I.R.C.  section  401(a)  (26 
U.S.C.  401(a)),  including  a  section 
401  (k)  plan,  profit-sharing  plan,  defined 
benefit  plan,  stock  bonus  plan,  and 
money  purchase  plan;  an  annuity  plan 
described  in  I.R.C.  section  403(a)  (26 
U.S.C.  403(a));  an  annuity  contract 
described  in  I.R.C.  section  403(b)  (26 
U.S.C.  403(b));  and  an  eligible  deferred 
compensation  plan  described  in  I.R.C. 
section  457(b)  (26  U.S.C.  457(b))  which 
is  maintained  by  an  eligible  employer 
described  in  I.R.C.  section  457(e)(1)(A) 
(26  U.S.C.  457(e)(1)(A)). 

In-service  withdrawal  means  an  age- 
based  or  financial  hardship  withdrawal 
fit>m  the  TSP  that  may  be  available  to 


a  participant  who  has  not  yet  separated 
from  Government  service. 

Post-employment  withdrawal  means  a 
withdrawal  from  the  TSP  that  is 
available  to  a  participant  who  is 
separated  bom  Government  service. 

Reimbursement  means  a  payment 
made  to  or  on  behalf  of  a  participant  by 
any  person  or  entity  to  cover  the  cost  of 
an  extraordinary  expense  described  in 
§  1650.32(b)(2). 

Traditional  IRA  means  an  individual 
retirement  account  described  in  I.R.C. 
section  408(a)  (26  U.S.C.  408(a))  and  an 
individual  retirement  annuity  described 
in  I.R.C.  section  408(b)  (26  U.S.C. 
408(b))  (other  than  an  endowment 
contract). 

11650.2    Eligibility  for  a  TSP  withdrawal. 

(a)  A  participant  who  is  separated 
fi-om  Government  service  can  elect  to 
withdraw  a  portion  of  his  or  her  account 
balance  in  a  single  payment  or  the  entire 
account  balance  by  one  or  a 
combination  of  the  withdrawal  methods 
described  in  subpart  B  of  this  part. 

(b)  A  post-employment  withdrawal 
-will  not  be  paid  unless  TSP  records 
indicate  that  the  participant  is  separated 
from  Government  service.  Upon  receipt 
of  information  from  an  employing 
agency  that  a  participant  is  no  longer 
separated,  the  TSP  will  cancel  a  post- 
employment  withdrawal  election. 

(c)  A  participant  cannot  make  a  post- 
emplojrment  withdrawal  until  any 
outstanding  TSP  loan  has  either  been 
repaid  in  full  or  declared  to  be  a  taxable 
distribution.  An  outstanding  TSP  loan 
will  not  afiect  a  participant's  eligibility 
for  an  in-service  withdrawal. 

(d)  A  separated  participant  who  is 
reemployed  in  a  position  in  which  he  or 
she  is  eligible  to  participate  in  the  TSP 
is  subject  to  the  following  rules: 

(1)  A  participant  who  is  reemployed 
in  a  TSP-eligible  position  on  or  before 
the  31st  full  calendar  day  after 
separation  is  not  eligible  to  withdraw 
his  or  her  TSP  accoimt  in  accordance 
with  subpart  B  of  this  part. 

(2)  A  participant  who  is  reemployed 
in  a  TSP-eligible  position  more  than  31 
full  calendar  days  after  separation  and 
who  made  a  post-emplojrment 
withdrawal  while  separated  may  not 
withdraw  any  remaining  portion  of  his 
or  her  account  balance  in  accordance 
with  subpart  B  of  this  part  until  he  or 
she  again  separates  from  Government 
service. 

(e)  A  participant  who  has  not 
separated  &t)m  Government  service  may 
be  eligible  to  withdraw  all  or  a  portion 
of  his  or  her  accoimt  in  accordance  with 
subparts  D  and  E  of  this  part. 

(fj  A  participant  can  elect  to  have  any 
portion  of  a  single  or  monthly  payment 
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that  is  not  transferred  to  an  eligible 
employer  plan  or  traditional  IRA 
deposited  directly,  by  electronic  funds 
transfer,  into  a  savings  or  checking 
account  at  a  financial  institution  in  the 
United  States. 

(g)  If  a  participant  has  a  civilian  TSP 
account  and  a  uniformed  services  TSP 
account,  the  rules  in  this  part  apply  to 
each  account  separately-  For  example, 
the  participant  is  eligible  to  take  one 
age-based  in-service  withdrawal  from 
each  account. 

11650.3  Frogten  aocounls. 

(a)  All  withdrawals  from  the  TSP  are 
subject  to  the  rules  relating  to  spousal 
rights  (found  in  subpart  G  of  this  part) 
and  to  domestic  relations  orders, 
alimony  and  child  support  legal 
process,  and  child  abuse  enforcement 
orders  (found  in  5  CFR  part  1653). 

(b)  A  participant  may  not  withdraw 
any  portion  of  his  or  her  account 
balance  if  the  account  is  frt)zen  due  to 
a  pending  retirement  benefits  court 
order,  an  alimony  or  child  support 
enforcement  order,  or  a  child  abuse 
enforcement  order,  or  because  a  freeze 
has  been  placed  on  the  accoimt  by  the 
TSP  for  another  reason. 

11650.4  CertmcationoftnilMulneae. 

(a)  By  signing  a  TSP  withdrawal  form, 
electronically  or  on  paper,  the 
participant  certifies,  under  penalty  of 
perjury,  that  all  information  provided  to 
the  TSP  during  the  withdrawal  process 
is  true  and  complete,  including 
statements  concerning  the  participant's 
marital  status  and,  where  applicable,  the 
spouse's  address  at  the  time  the 
application  is  filed  or  the  current 
spouse's  consent  to  the  withdrawal. 

(b)  If  the  Board  receives  a  written 
allegation  bom  the  spouse  that  the 

Earticipant  may  have  misrepresented 
is  or  her  marital  status  or  the  spouse's 
address  (in  the  case  of  a  CSRS 
participant),  or  that  the  signatiire  of  the 
spouse  of  a  FERS  participant  or 
imiformed  services  member  was  forged, 
the  Board  will  submit  the  information  or 
document  in  question  to  the  spouse  and 
request  that  he  or  she  state  in  writing 
that  the  information  is  false  or  that  the 
spouse's  signature  was  forged.  In  the 
event  of  an  alleged  forgery,  the  Board 
will  also  request  the  spouse  to  provide 
at  least  three  samples  of  his  or  her 
signature.  ° 

(c)  If  the  spouse  affirms  the  allegation, 
the  Board  will  conduct  an  investigation. 
If.  during  its  investigation,  the  Board 
finds  evidence  to  suggest  that  the 
participant  misrepresented  his  or  her 
marital  status  or  spouse's  address  (in  the 
case  of  a  CSRS  participant),  or 
submitted  the  withdrawal  form  with  a 


forged  signature,  the  Board  will  refer  the 
case  to  the  Department  of  Justice  for 
criminal  prosecution  and,  if  the 
participant  is  still  employed,  to  the 
Inspector  General  or  other  appropriate 
authority  in  the  participant's  employing 
agency  for  administrative  action. 

Subpart  B— Post-EmployiMnt 

WRnOrlWWS 

f1650.11    withdrawal  elections. 

(a)  Subject  to  the  restrictions  in  this 
subpart,  participants  may  elect  to 
withdraw  all  or  a  portion  of  their  TSP 
accounts  in  a  single  payment,  a  series  of 
monthly  payments,  a  life  annuity,  or 
any  combination  of  these  options. 

(b)  If  a  participant's  account  balance 
is  less  than  $5.00  when  he  or  she 
separates  from  Government  service,  the 
balance  will  automatically  be  forfeited 
to  the  TSP.  The  participant  can  reclaim 
the  money  by  writing  to  the  TSP  record 
keeper  and  requesting  the  amount  that 
was  forfeited;  however,  TSP  investment 
earnings  will  not  be  credited  to  the 
account  alter  the  date  of  the  forfeiture. 

11650.12    Single  payment 

(a)  Partial  withdmwal.  A  participant 
can  elect  to  withdraw  a  portion  of  his 
or  her  accoimt  balance  in  a  single 
payment  and  leave  the  rest  in  the  TSP 
until  a  later  date,  subject  to  §  1650.16 
and  the  following  requirements: 

(1)  The  participant  is  eligible  for  a 
partial  withdrawal  only  if  he  or  she  did 
not  take  an  age-based  in-service 
withdrawal  from  that  account. 

(2)  The  participant  may  not  elect  a 
partial  withdrawal  of  less  than  SI  .000. 
No  disbursement  will  be  made  if.  at  the 
time  of  payment,  the  accoimt  balance  is 
less  than  $1,000. 

(3)  Only  one  partial  withdrawal  is 
permitted. 

(b)  Full  withdmwal.  A  participant  can 
elect  to  withdraw  his  or  her  entire 
account  balance  in  a  single  payment. 

f166ai3    Monthly  payments. 

(a)  A  participant  electing  a  full  post- 
employment  withdrawal  (i.e..  a 
withdrawal  of  his  or  her  entire  account) 
can  elect  to  withdraw  all  or  a  portion  of 
the  account  balance  in  a  series  of 
substantially  equal  monthly  payments, 
to  be  paid  in  one  of  the  following 
manners: 

(1)  A  specific  dollar  amount.  The 
amount  elected  must  be  at  least  $25  per 
month;  if  the  amount  elected  is  less  than 
$25  per  month,  the  request  will  be 
rejected.  Payments  will  be  made  in  the 
amount  requested  each  month  until  the 
account  balance  is  expended. 

(2)  A  monthly  payment  amount 
calculated  based  on  life  expectancy. 


Payments  based  on  life  expectancy  are 
determined  using  the  factors  set  forth  in 

Internal  Revenue  Service  life      

expectancy  tables  set  forth  at  26  CFR 
1.401(a)(9)-9.  Q&A  1  and  2.  The 
monthly  payment  amount  is  calculated 
by  dividing  the  account  balance  by  the 
factor  from  the  IRS  life  expectancy 
tables  based  upon  the  participant's  age 
as  of  his  or  her  birthday  in  the  year 
payments  are  to  begin.  This  amount  is 
then  divided  by  12  to  yield  the  monthly 
payment  amount.  In  subsequent  years, 
the  monthly  payment  amount  is 
recalculated  each  January  by  dividing 
the  prior  December  31  account  balance 
by  the  factor  in  the  IRS  life  expectancy 
tables  based  upon  the  participant's  age 
as  of  his  or  her  birthday  in  the  year 
payments  will  be  made.  There  is  no 
minimum  amount  for  a  monthly, 
payment  calculated  based  on  this 
method. 

(b)  A  participant  receiving  monthly 
payments  calculated  based  upon  life 
expectancy  can  make  one  election, 
during  a  period  to  be  determined  by  the 
Executive  Director,  to  change  to  a  fixed 
monthly  payment.  Alternatively,  the 
participant  can  change  the  amount  of 
his  or  her  fixed  payments  annually.  A 
participant  who  is  receiving  monthly 
payments  based  on  a  fixed  dollar 
amount,  however,  caimot,  elect  to 
change  to  an  amount  calculated  based 
on  life  expectancy. 

(c)  A  participant  receiving  m^inthly 
fMyments.  regardless  of  the  calculation 
method,  can  elect  at  any  time  to  receive 
the  remainder  of  his  or  her  account 
balance  in  a  final  single  payment. 

(d)  The  TSP  will  ensure  that  the 
annual  total  monthly  payments-  satisfy 
any  applicable  minimum  distribution 
requirement  of  the  Internal  Revenue 
Code  by  making  a  supplemental 
payment  in  December  of  the  year  in 
which  a  minimum  distribution  is 
required. 

(e)  A  participant  receiving  monthly 
payments  may  change  the  investment  of 
his  or  her  account  balance  among  the 
TSP  investment  funds  as  provided  in  5 
CFR  part  1601. 

(f)  Participants  who  elect  to  v»ithdraw 
their  account  balances  in  a  series  of 
monthly  payments  cannot  transfer  or 
roll  over  money  from  a  traditional  IRA 
or  eligible  employer  plan  into  their  TSP 
accounts.  Participants  who  have  both  a 
civilian  TSP  account  and  a  imiformed 
services  TSP  account  cannot  combine 
the  two  accounts  if  they  are  already 
receiving  monthly  payments  from  one  of 
the  accounts. 

|166ai4    AnnuMas. 

(a)  A  participant  electing  a  full  post- 
employment  withdrawal  can  use  all  or 
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a  portion  of  his  or  her  account  balance 
to  purchase  a  life  annuity.  The  portion 
of  the  participant's  account  balance 
elected  and  available  for  the  annuity 
purchase  must  be  at  least  $3,500.  The 
TSP  will  purchase  the  annuity  from  the 
TSP's  annuity  vendor  using  the 
participant's  entire  account  balance  or 
the  portion  specified,  unless  an  amount 
is  necessary  to  satisfy  any  applicable 
minimum  distribution  requirement  of 
the  Internal  Revenue  Code.  In  the  event 
that  a  minimum  distribution  is  required 
before  the  date  of  the  first  annuity 
payment,  the  TSP  will  compute  that 
amount  and  pay  it  directiy  to  the 
participant. 

(b)  An  annuity  will  provide  a 
payment  for  life  to  the  participant  and, 
if  applicable,  to  the  participant's 
survivor,  in  accordance  with  the  type  of 
annuity  chosen.  The  first  annuity 
payment  will  be  made  by  the  TSP 
annuity  vendor  approximately  30  days 
after  the  TSP  purchases  the  annuity. 

(c)  The  amount  of  an  annuity  payment 
will  depend  on  the  type  of  aimuity 
chosen,  the  participant's  age  when  the 
annuity  is  purchased  (and  the  age  of  the 
joint  annuitant,  if  applicable),  the 
amount  used  to  purchase  the  annuity, 
and  the  interest  rate  available  when  the 
annuity  is  purchased. 

(d)  Participants  may  choose  among 
the  following  types  of  annuities: 

(1)  A  single  life  annuity  with  level 
payments.  This  annuity  provides 
monthly  payments  to  the  participant  as 
long  as  the  participant  lives.  The 
amount  of  the  monthly  payment 
remains  constant. 

(2)  A  joint  life  annuity  for  the 
participant  and  spouse  with  level 
payments.  This  annuity  provides 
monthly  payments  to  the  participant,  as 
long  as  both  the  participant  and  spouse 
are  alive,  and  monthly  payments  to  the 
survivor,  as  long  as  the  survivor  is  alive. 
The  amount  of  the  monthly  payment 
remains  constant,  although  the  amount 
received  will  depend  on  the  type  of 
survivor  benefit  elected. 

(3)  A  joint  life  annuity  for  the 
participant  and  another  person  with 
level  payments.  This  annuity  provides 
monthly  pajmaents  to  the  participant  as 
long  as  both  the  participant  and  the 
joint  annuitant  are  alive,  and  monthly 
payments  to  the  survivor  as  long  as  the 
survivor  is  alive.  The  amount  of  the 
monthly  payment  remains  constant.  The 
joint  annuitant  must  be  either  a  former 
spouse  or  a  person  who  has  an  insurable 
interest  in  the  participant. 

(i)  A  person  has  an  "insurable  interest 
in  the  participant"  if  the  person  is 
financially  dependent  on  the  participant 
and  could  reasonably  expect  to  derive 


financial  benefit  from  the  participant's 
continued  life. 

(ii)  A  relative  (either  blood  or 
adopted,  but  not  by  marriage)  who  is 
closer  than  a  first  cousin  is  presumed  to 
have  an  insurable  interest  in  the 
participant. 

(iii)  A  participant  can  establish  that  a 
person  not  described  in  paragraph 
(d)(4)(ii)  of  this  section  has  an  insurable 
interest  in  him  or  her  by  submitting, 
with  the  annuity  request,  an  affidavit 
from  a  person  other  than  the  participant 
or  the  joint  aimuitant  that  demonstrates 
that  the  designated  joint  annuitant  has 
an  insurable  interest  in  the  participant 
(as  described  in  paragraph  (d)(4)(i)  of 
this  section). 

(4)  Either  a  single  life  or  joint  (with 
spouse)  life  annuity  with  increasing 
payments.  This  annuity  provides 
monthly  payments  to  the  participant 
only,  or  to  the  participant  and  spouse, 
as  applicable,  "rhe  monthly  payments 
are  adjusted  once  each  year  on  the 
aimiversary  of  the  first  payment,  based 
on  the  Federal  Bureau  of  Labor  Statistics 
Consumer  Price  Index  for  Urban  Wage 
Earners  and  Clerical  Workers  (CPI-W). 
Each  year,  the  percentage  change  in  the 
monthly  unadjusted  CPI-W  index  for 
July,  August,  and  September  over  the 
monthly  unadjusted  CPI-W  index  for 
July,  August,  and  September  of  the  prior 
year  is  calculated.  The  following 
calendar  year,  the  amount  of  the 
monthly  payment  is  adjusted  by  the 
lesser  of  3%  or  the  percentage  increase 
in  the  CPl-W,  if  any.  In  no  case  will  the 
amount  of  the  monthly  payment  be 
decreased  based  on  the  CPI-W.  If  the 
participant  chooses  a  joint  life  annuity, 
the  annual  increase  also  applies  to 
benefits  received  by  the  survivor. 

(e)  A  participant  who  chooses  a  joint 
life  annuity  (with  either  a  spouse,  a 
former  spouse,  or  a  person  with  an 
insurable  interest)  must  choose  either  a 
50  percent  or  a  100  percent  survivor 
benefit.  The  survivor  benefit  applies 
when  either  the  participant  or  the  joint 
annuitant  dies. 

(1)  A  50  percent  survivor  benefit 
provides  a  monthly  payment  to  the 
survivor  that  is  50  percent  of  the 
amount  of  the  payment  that  is  made 
when  both  the  participant  and  the  joint 
annuitant  are  alive. 

(2)  A  100  percent  survivor  benefit 
provides  a  monthly  payment  to  the 
survivor  which  is  equal  to  the  amount 
of  the  payment  that  is  made  when  both 
the  participant  and  the  joint  annuitant 
are  alive. 

(3)  Either  the  50  percent  or  the  100 
percent  survivor  benefit  may  be 
combined  with  any  joint  life  annuity 
option.  However,  the  100  percent 
survivor  benefit  can  only  be  combined 


with  a  joint  annuity  with  a  person  other 
than  the  spouse  (or  a  former  spouse,  if 
required  by  a  retirement  benefits  court 
order)  if  the  joint  annuitant  is  not  more 
than  10  years  younger  than  the 
participant. 

(f)  The  following  features  are 
mutually  exclusive,  but  can  be 
combined  with  certain  types  of 
annuities,  as  indicated: 

(1)  Ckish  refund.  This  feature  provides 
that,  if  the  participant  (and  joint 
annuitant,  where  applicable)  dies  before 
an  amount  equal  to  the  balance  used  to 
purchase  the  annuity  has  been  paid  out, 
the  difference  between  the  balance  used 
to  purchase  the  annuity  and  the  sum  of 
monthly  payments  already  made  will  be 
paid  to  the  beneficiary(ies)  designated 
by  the  participant  (or  by  the  joint 
annuitant,  where  applicable).  This 
feature  can  be  combined  with  any  type 
of  annuity. 

(2)  Ten-year  certain.  This  feature 
provides  that,  if  the  participant  dies 
before  annuity  payments  have  been 
made  for  10  years  (120  payments), 
monthly  payments  will  be  made  to  the 
beneficiary(ies)  until  120  payments  have 
been  made.  This  feature  can  be 
combined  with  any  single  life  annuity, 
but  caimot  be  combined  with  a  joint  life 
annuity. 

(g)  Once  an  annuity  has  been 
purchased,  the  type  of  annuity,  the 
annuity  features,  and  the  identity  of  the 
joint  annuitant  cannot  be  changed,  and 
the  annuity  cannot  be  terminated. 

f  1650.16    Abandonment  of  inactive 
accounts. 

A  participant  must  select  a 
withdrawal  option  by  the  time  he  or  she 
reaches  age  70  V2.  If  the  participant  does 
not  do  so  and  the  TSP  is  unable  to 
locate  the  participant,  the  inactive 
account  will  be  declared  abandoned  in 
accordance  with  §  1650.16. 

f  1650.16    Raquirad  withdrawal  data. 

(a)  A  participant  must  withdraw  his 
or  her  account  under  §  1650.12,  or  begin 
receiving  payments  under  §§  1650.13  or 
1650.14,  by  April  1  of  the  year  following 
the  year  in  which  the  participant 
reaches  70  V2  years  of  age  or  separates 
from  Government  service,  whichever  is 
later. 

(b)  For  account  balances  of  $200  or 
more,  a  separated  participant  may  elect 
to  withdraw  his  or  her  account  or  to 
begin  receiving  payments  before  the 
date  described  in  paragraph  (a)  of  this 
section,  but  is  not  required  to  do  so. 

(c)  In  the  event  that  a  participant  does 
not  withdraw  his  or  her  account  or 
begin  receiving  payments  in  accordance 
with  paragraph  (a)  of  this  section,  the 
Board  will  transfer  all  of  the  funds  in 
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the  participant's  account  not  already 
invested  in  the  Government  Seciirities 
Investment  (G)  Fund  to  that  hmd.  A 
notice  of  this  action  will  be  sent  to  the 
participant  with  a  warning  that  his  or 
her  account  will  be  declared  abandoned 
and  forfeited  imless  the  participant 
comes  into  compliance  with  paragraph 
(a)  of  this  section  within  90  days  of  the 
date  of  the  notice. 

(d)  If  the  participant  does  not  take  the 
appropriate  withdrawal  action  within 
the  90-day  period  provided  in  paragraph 
(c)  of  this  section,  the  Board  will 
purchase  an  annuity  for  the  participant 
after  the  following  steps  have  been 
taken: 

(1)  The  account  has  been  declared 
abandoned  And  the  funds  in  the  account 
have  been  forfeited: 

(2)  A  notice  of  this  action  has  been 
sent  to  the  participant: 

(3)  The  participant  reclaims  the 
account  balance  that  was  abandoned, 
but  decides  against  a  withdrawal 
pursuant  to  §§  1650.12  or  1650.13;  and 

(4)  The  participant  provides  the 
information  that  the  Board  needs  to 
purchase  an  annuity  pursuant  to 
§1650.14. 

{ieS0.17    CltangM  and  cancellation  of  a 
withdrawal  r«quML 

(a)  Before  processing.  A  pending 
withdrawal  request  can  be  cancelled  if 
the  cancellation  is  processed  before  the 
TSP  processes  the  withdrawal  request. 
However,  the  TSP  processes  withdrawal 
requests  each  business  day.  Withdrawal 
requests  that  are  entered  into  the  system 
by  11  a.m.  central  time  ordinarily  will 
be  processed  that  night;  those  entered 
after  11  a.m.  central  time  will  be 
processed  the  next  business  day. 
Consequently,  a  cancellation  request 
must  be  received  and  entered  into  the 
system  before  the  cut-off  for  the  day  the 
withdrawal  request  is  submitted  for 
processing  in  order  to  be  effective  to 
cancel  the  withdrawal. 

(b)  After  processing.  A  v«rithdrawal 
election  cannot  be  changed  or  cancelled 
after  the  withdrawal  request  has  been 
processed. 

(c)  Change  in  monthly  payments.  If  a 
participant  is  receiving  a  series  of 
monthly  payments,  the  participant  can 
change  at  any  time:  his  or  her 
withdrawal  election  to  request  a  final 
single  payment,  the  address  to  which 
the  payments  are  mailed,  whether  or  not 
a  payment  will  be  transferred,  (if 
permitted)  and  the  portion  to  be 
transferred,  the  identity  of  the  financial 
institution  to  which  payments  are 
transferred  or  sent  by  EFT,  the  identity 
of  the  EFT  account,  or  the  method  by 
which  direct  payments  to  the 
participant  are  being  sent  (EFT  or 


check).  Once  a  year,  during  a  period 
determined  by  the  Executive  Director, 
the  participant  may  also  elect  to  change 
the  payment  amount. 

Subpart  C— Proceduret  for  Poet- 
Emptoyment  Withdrawals 

1 1650^1    Information  providad  by 
•mploying  agancy. 

(a)  Information  to  be  provided  to  the 
TSP.  When  a  TSP  participant  separates 
from  Government  service,  his  or  her 
employing  agency  must  report  the 
separation  and  the  date  of  separation  to 
the  TSP  record  keeper.  Until  the  TSP 
record  keieper  receives  this  information 
from  the  employing  agency,  it  will  not 
pay  a  post-employment  withdrawal. 

(b)  information  to  be  provided  to  the 
participant.  When  a  TSP  participant 
separates  from  Government  service,  his 
or  her  employing  agency  must  furnish 
the  participant  with  the  most  recent 
copy  of  the  TSP  withdrawal  booklet  and 
annuity  booklet,  withdrawal  forms,  and. 
tax  notice.  The  employing  agency  is  also 
responsible  for  counseling  participants 
concerning  TSP  withdrawals. 

11650.22    Accounts  of  $200  or  mora. 

A  participant  whose  accoimt  balance 
is  $200  or  more  must  submit  a  properly 
completed  withdrawal  election  to 
request  a  post-employment  withdrawal 
of  his  or  her  account  balance. 

§1650.23    Account*  Of  teas  than  $200. 

Upon  receipt  of  information  from  the 
employing  agency  that  a  participant  has 
been  separated  for  more  than  31  days  or 
after  closiuv  of  any  outstanding  loan, 
whichever  is  later,  the  TSP  record 
keeper  will  send  the  participant  a  check 
for  the  entire  amount  of  his  or  her 
account  balance  if  the  account  balance 
is  $5.00  or  more  but  less  than  $200.  The 
participant  may  not  elect  to  leave  this 
amount  in  the  TSP,  nor  v>rill  the  TSP 
transfer  this  amount  to  an  eligible 
employer  plan  or  traditional  IRA. 
(However,  the  participant  may  elect  to 
roll  over  this  payment  into  an  eligible 
employer  plan  or  traditional  IRA.) 

11660.24    How  to  obtain  a  poat- 


To  request  a  post-employment 
withdrawal  under  this  subpart,  a 
participant  must  submit  to  the  TSP 
record  keeper  a  properly  completed 
post-employment  withdrawal  request 
Form  TSP-70  or  Form  TSP-U-70,  or  use 
the  TSP  Web  site  to  do  so.  (A 
participant's  ability  to  complete  a  post- 
employment  withdrawal  request  form 
on  the  Web  will  depend  on  his  or  her 
retirement  system  coverage,  withdrawal 
election,  account  balance,  marital  status, 
and  whether  or  not  the  withdrawal  will 


be  transferred  to  an  eligible  employer 
plan  or  traditional  IRA. 

11660.25    Taxasralatadtopost- 
amploymant  witttdrawals. 

(a)  VVhen  a  payment  is  made  directly 
to  a  participant  from  the  TSP  after  the 
participant  has  separated  from 
Government  service,  the  money  is 
taxable  income  in  the  year  in  which  the 
payment  is  made  (except  contributions 
bom  combat  zone  pay,  which  are  not 
subject  to  taxation).  However,  a 
participant  does  not  pay  taxes  on  money 
that  the  TSP  transfers  directly  or  the 
participant  rolls  over  to  an  eligible 
employer  plan  or  traditional  IRA  until 
the  money  is  withdrawn  from  the  plan 
or  IRA.  In  addition,  any  portion  of  a 
participant's  TSP  account  which  is  used 
to  piuchase  an  aimuity  is  not  taxed  at 
the  time  the  annuity  is  purchased; 
monthly  annuity  payments  are  taxable 
income  in  the  year  in  which  they  are 
paid. 

(b)  A  participant  may  request  that  the 
TSP  transfer  directly  to  an  eligible 
employer  plan  or  traditional  IRA  all  or 
part  of  any  withdrawal  that  is  an 
"eligible  rollover  distribution"  under 
the  Internal  Revenue  Code.  A 
withdrawal  that  is  not  an  eligible 
rollover  distribution  cannot  be 
transferred  to  an  eligible  employer  plan 
or  traditional  IRA.  If  an  eligible  rollover 
distribution  is  not  transferred,  it  is 
subject  to  mandatory  20%  withholding. 

(c)  An  eligible  employer  plan  or 
traditional  that  can  accept  a  transfer 
must  be  a  plan  or  IRA  maintained  in  the 
United  States,  which  means  one  of  the 
50  states  or  the  District  of  Columbia. 

(d)  The  foUovdng  TSP  withdrawal 
methods  are  considered  eligible  rollover 
distributions  under  the  Internal 
Revenue  Code,  26  U.S.C.  402(c)(4): 

(1)  A  single  payment,  as  described  in 
§  1650.12; 

(2)  Monthly  pajrments,  as  described  in 
§  1650.13,  where  payments  are  expected 
to  last  less  than  10  years  at  the  time  they 
begin.  This  means  that  if  the  participant 
elects  a  monthly  payment  amount,  the 
amount,  when  divided  into  the 
participant's  accoimt  balance  at  the  time 
of  the  first  payment,  must  yield  a 
number  less  than  120.  If  the  participant 
elects  to  change  the  payment  amount 
after  payments  begin,  future  payments 
may  not  continue  to  qualify  as  eligible 
rollover  distributions  if  they  do  not  also 
meet  the  requirements  of  this  rule;  and 

(3)  A  final  single  payment,  as 
described  in  §  1650.13(c). 

(e)  The  following  withdrawal  methods 
are  not  eligible  rollover  distributions: 

(1)  An  annuity  purchased  by  the  TSP; 
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(2)  Monthly  payments  that  do  not 
meet  the  criteria  set  forth  in  paragraph 
(d)(2)  of  this  section; 

(3)  A  minimiun  distribution  payment 
or  any  portion  of  a  payment  which 
represents  a  minimum  distribution; 

(4)  A  plan  loan  that  is  deemed  to  be 

a  taxable  distribution  because  of  default; 
and 

(5)  A  retiun  of  excess  elective 
deferrals. 

Subpart  O— In-Sarvica  Withdrawals 

f  1650.31    Aga-basad  withdrawals. 

(a)  A  participant  who  has  reached  age 
59Vz  and  who  has  not  separated  from 
Government  employment  is  eligible  to 
withdraw  all  or  a  portion  of  his  or  her 
vested  TSP  account  balance  in  a  single 
payment.  The  amount  of  an  age-based 
withdrawal  request,  both  at  the  time  of 
the  request  and  at  disbursement,  must 
be  at  least  $1,000,  unless  the  withdrawal 
request  is  for  the  entire  vested  account 
balance. 

(b)  An  age-based  withdrawal  is  an 
eligible  rollover  distribution,  so  a 
participant  may  request  that  the  TSP 
transfer  all  or  a  portion  of  the 
withdrawal  to  an  eligible  employer  plan 
or  traditional  IRA. 

(c)  A  participant  is  permitted  only  one 
age-based  withdrawal  for  an  account. 

(d)  A  participant  who  makes  an  age- 
based  withdrawal  is  not  eligible  to  make 
a  partial  withdrawal  after  separating 
frttm  Government  service. 

11650.32    nnanclalhardahip  withdrawals. 

(a)  A  participant  who  has  not 
separated  from  Government 
employment  and  who  can  demonstrate 
financial  hardship  is  eligible  to 
withdraw  all  or  a  portion  of  his  or  her 
own  contributions  to  the  TSP  (and  their 
attributable  eami]}gs)  in  a  single 
payment  to  meet  certain  specified 
financial  obligations.  The  amount  of  a 
financial  hardship  withdrawal,  both  at 
the  time  of  the  request  and  at 
disbursement,  must  be  at  least  $1,000. 

(b)  A  participant  will  demonstrate 
financial  hardship  if  he  or  she  meets 
one  or  both  of  the  following  tests: 

(1)  Based  on  TSP  calciUations,  the 
participant's  monthly  cash  flow  is 
negative  [i.e.,  net  cash  income  is  less 
than  ordinary  monthly  cash  household 
expenses). 

(2)  The  participant  has  incurred  or 
will  incur  within  the  next  six  months 
extraordinary  expenses  which  he  or  she 
has  not  paid,  for  which  the  participant 
has  not  been  and  will  not  be 
reimbursed,  and  which  cannot  be  met 
by  his  or  her  monthly  cash  flow  over  a 
period  of  six  months.  Docuimentation  of 
the  expenses  must  be  dated  within  45 


days  of  the  date  of  the  withdrawal 
request.  Extraordinary  expenses  are 
limited  to  the  following  foiu  types: 

(i)  Medical  expenses  payable  by  the 
participant  and  related  to  the  treatment 
of  the  participant,  the  participant's 
spouse,  or  the  participant's  dependents. 
Generally,  eligible  expenses  are  those 
that  would  be  eligible  for  deduction  as 
medical  expenses  for  Federal  income 
tax  purposes,  but  without  regard  to  the 
Internal  Revenue  Service's  (QIS)  income 
limitations  on  deductibility.  However, 
the  following  expenses  that  are  allowed 
by  the  IRS  are  not  eligible  TSP  medical 
expenses:  health  insurance  premiums 
and  expenses  associated  with  household 
improvements  required  as  a  result  of  a 
medical  condition,  illness,  or  injiuy  to 
the  participant,  the  participant's  spouse, 
or  the  participant's  dependents.  These 
items  are  already  taken  into  accoimt 
elsewhere  in  the  TSP  financial  hardship 
calculations. 

(ii)  The  cost  of  household 
improvements  required  as  a  result  of  a 
medical  condition,  illness  or  injiuy  to 
the  participant,  the  participant's  spouse, 
or  the  participant's  dependents,  which 
is  eligible  for  deduction  as  a  medical 
expense  for  Federal  income  tax 
purposes,  but  without  regard  to  the  IRS 
income  limitations  on  deductibility  or 
the  fair  market  value  of  the  property. 
Household  improvements  are  structural 
improvements  to  the  participant's  living 
quarters  or  the  installation  of  special 
equipment  that  is  necessary  to 
accommodate  the  circumstances  of  the 
incapacitated  person. 

(iii)  The  cost  of  repair  or  replacement 
resulting  from  a  personal  casualty  loss 
that  would  be  eligible  for  deduction  for 
Federal  income  tax  purposes,  but 
without  regard  to  the  IRS  income 
limitations  on  deductibility,  fair  market 
value  of  the  property,  or  number  of 
events.  Personal  casualty  loss  includes 
damage,  destruction,  or  loss  of  property 
resulting  bom  a  sudden,  unexpected,  or 
unusual  event,  such  as  an  earthquake, 
hurricane,  tornado,  flood,  storm,  fire,  or 
theft. 

(iv)  Legal  expenses,  which  are  limited 
to  attorney  fees  and  court  costs 
associated  with  separation  or  divorce. 
Court-ordered  payments  to  a  spouse  or 
former  spouse  and  child  support 
payments  are  not  allowed,  nor  are  costs 
of  obtaining  prepaid  legal  services  or 
other  coverage  for  legal  services. 

(c)  The  amount  of  a  participant's 
financial  hardship  withdrawal  cannot 
exceed  the  smallest  of  the  following: 

(1)  The  amount  requested; 

(2)  The  amount  in  the  participant's 
account  that  is  equal  to  his  or  her  own 
contributions  and  attributable  earnings; 
or 


(3)(i)  The  amount  which  would  both: 

(A)  Make  up  the  participant's  negative 
cash  flow  for  a  period  of  six  months  in 
the  case  of  a  financial  hardship 
withdrawal  based  on  ordinary  monthly 
household  expenses;  and 

(B)  Pay  documented  extraordinary 
expenses,  if  any. 

(ii)  If  the  TSP  calculates  that  the 
participant  has  a  negative  cash  flow  and 
extraordinary  expenses,  the  amount  of 
the  net  disbursement  is  equal  to  six 
times  the  amount  of  the  negative 
monthly  cash  flow  plus  the  amount  of 
the  extraordinary  expenses.  If  the  TSP 
calculates  that  the  participant  has  a 
positive  cash  flow,  the  amount  of  the 
disbursement  is  equal  to  the  amount  of 
the  documented  extraordinary  expenses 
minus  six  times  the  amount  of  the 
positive  monthly  cash  flow. 

(d)  A  participant  is  not  eligible  for  an 
in-service  hardship  withdrawal  diuing 
the  time  he  or  she  has  pending  a 
petition  in  bankruptcy  under  Chapter  13 
of  the  Bankruptcy  Code. 

11650.33    Contributing  to  tha  TSP  aflsr  an 
in-aarvica  withdrawal. 

(a)  A  participant's  TSP  contribution 
election  vnll  not  be  affected  by  an  age- 
based  in-service  withdrawal;  dierefore. 
his  or  her  TSP  contributions  will 
continue  without  interruption. 

(b)  A  participant  who  obtains  a 
financial  hardship  in-service 
withdrawal  may  not  contribute  to  the 
TSP  for  a  period  of  six  months  after  the 
withdrawal  is  processed.  Therefore,  the 
participant's  TSP  contributions  (and  any 
applicable  agency  matching 
contributions)  will  be  discontinued  by 
his  or  her  agency  for  six  months  after 
the  agency  is  notified  by  the  TSP;  in  the 
case  of  a  FERS  participant,  agency 
automatic  1%  contributions  will 
continue.  A  participant  whose  TSP 
contributions  are  discontinued  by  his  or 
her  agency  after  a  financial  hardship 
with^wal  can  resume  contributions 
any  time  after  expiration  of  the  six- 
month  period  by  submitting  a  new  TSP 
contribution  election.  Contributions  will 
not  resume  automatically. 

f1660J4    Unlquanaaaofloonaand 


An  outstanding  TSP  loan  cannot  be 
converted  into  an  in-service  withdrawal 
or  vice  versa.  Funds  distributed  as  an 
in-service  withdrawal  cannot  be 
retiimed  or  repaid. 


Subpart 


for  In-Sarvtea 


f  1650.41    How  to  obtain  an 


To  request  an  age-based  in-service 
vrithdrawal  under  this  subpart,  a 
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participant  must  submit  to  the  TSP 
record  keeper  a  properly  completed  age- 
based  withdrawal  request.  Form  TSP-75 
or  TSP-U-75.  or  use  the  TSP  Website  to 
initiate  a  request.  A  participant's  ability 
to  complete  »n  age-based  withdrawal  on 
the  Web  will  depend  on  his  or  her 
retirement  system  coverage,  marital 
status,  and  whether  or  not  part  or  all  of 
the  withdrawal  will  be  transferred  to  an 
eligible  employer  plan  or  traditional 
IRA. 

11650.42    How  to  obtain  a  nnancM 
hardship  withdrawal. 

(a)  To  request  a  financial  hardship  in- 
service  withdrawal,  a  participant  must 
submit  to  the  TSP  Service  Office  a 
properly  completed  financial  hardship 
withdrawal  form.  Form  TSP-76  or  Form 
TSP-U-76,  an  earnings  and  leave 
statement  dated  within  45  days  before 
the  TSP  record  keeper's  receipt  of  a 
withdrawal  request,  and  supporting 
documentation  for  any  extraordinary 
expenses  listed  on  the  application. 
These  requirements  apply  even  if  the 
participant  is  in  a  non-pay  status  at  the 
time  the  request  is  submitted. 

(b)  There  is  no  limit  on  the  number 
of  financial  hardship  withdrawals  a 
participant  can  make;  however,  the  TSP 
will  not  accept  a  financial  hardship 
withdrawal  request  for  a  period  of  six 
months  after  a  financial  hardship 
disbursement  is  made. 

f160a43    TaxM  ralalad  to  in-Mrvto* 
withdrawals. 

(a)  When  an  in-service  withdrawal  is 
paid  directly  from  the  TSP  to  a 
participant,  the  money  is  taxable 
income  in  the  year  in  which  the 
payment  is  made  (except  contributions 
from  combat  zone  pay,  which  are  not 
subject  to  taxation).  However,  a 
participant  does  not  pay  taxes  on  an 
age-based  withdrawal  that  the  TSP 
transfers  directly  or  the  participant  rolls 
over  to  an  eligible  employer  plan  or 
traditional  IRA  until  the  money  is 
withdrawn. 

(b)  An  age-based  in-service 
withdraw^  from  the  TSP  is  an  eligible 
rollover  distribution,  and  a  participant 
may  request  the  TSP  to  transfer  all  or  a 
portion  of  an  age-based  in-service 
withdrawal  to  an  eligible  employer  plan 
or  traditional  IRA,  consistent  with 

§  1650.25.  If  the  withdrawal  is  not 
transferred,  it  is  subject  to  mandatory 
20%  withholding. 

(c)  A  financial  hardship  in-service 
withdrawal  from  the  TSP  is  not  an 
eligible  rollover  distribution,  and  a 
participant  therefore  may  not  request 
the  TSP  to  transfer  a  financial  hardship 
in-service  withdrawal  to  an  eligible 
employer  plan  or  traditional  IRA.  A 


financial  hardship  in-service 
withdrawal  is  subject  to  10% 
withholding.  The  withholding  is  not 
mandatory;  the  participant  may  either 
avoid  the  withholding  or  increase  the 
amount  of 'withholding  by  submitting 
IRS  Form  W-4P.  Withholding 
Certificate  for  Pension  or  Annuity 
Payments,  to  the  TSP. 

Subpart  F—{R«««rved] 

Subpart  Q—Spouaal  Rights 

f  1660.61    Spousal  rights  appUcaM*  to 
post-smployinsnt  withdrawals. 

(a)  The  spousal  rights  described  in 
this  section  apply  to  full  post- 
employment  withdrawals  when  the 
participant's  vested  TSP  account 
balance  exceeds  $3,500,  and  to  partial 
post-employment  withdrawals  without 
regard  to  the  amount  of  the  participant's 
account  balance. 

(b)  The  spouse  of  a  CSRS  participant 
is  entitled  to  notice  when  the 
participant  applies  for  a  post- 
employment  withdrawal,  unless  the 
participant  was  granted  an  exception 
under  §  1650.64  to  the  spousal 
notification  requirement  within  90  days 
of  the  date  the  withdrawal  request  is 
received  by  the  TSP.  The  participant 
must  provide  the  TSP  record  keeper 
with  the  spouse's  correct  address  and 
Social  Security  Number.  The  TSP  record 
keeper  will  send  the  required  notice  by 
first  class  mail  to  the  spouse  at  the  most 
recent  address  provided  by  the 
participant.  

(c)  the  spouse  of  a  FERS  or 
uniformed  services  participant  has  a 
right  to  a  joint  and  siuvivor  annuity 
with  a  50  percent  siirvivor  benefit,  level 
payments,  and  no  cash  refund  based  on 
the  participant's  entire  account  balance 
when  the  participant  elects  a  fiill  post- 
employment  withdrawal.  The 
participant  may  make  a  different 
withdrawal  election  only  if  his  or  her 
spouse  waives  the  right  to  this  annuity. 

(1)  To  show  that  the  spouse  has 
waived  the  right  to  this  aimuity,  the 
participant  must  submit  to  the  TSP 
record  keeper  a  properly  conipleted 
withdrawal  request  form,  signed  by  his 
or  her  spouse  in  the  presence  of  a 
notary,  imless  the  participant  was 
granted  an  exception  under  §  1650.65  to 
the  spousal  notification  requirement 
within  90  days  of  the  date  the 
withdrawal  form  is  received  by  the  TSP. 

(2)  Because  a  partial  post-employment 
withdrawal  will  diminish  the  amount  in 
the  account  that  is  available  for  a  joint 
and  siuvivor  annuity,  a  spouse's 
consent  is  required  before  a  partial 
withdrawal  will  be  approved,  regardless 
of  tfate  amount  to  be  withdrawn. 


(3)  Both  a  spouse's  waiver  of  a  joint 
and  siuvivor  annuity  and  a  spouse's 
consent  to  a  partial  withdrawal  must  be 
properly  notarized. 

(4)  Once  the  spouse's  waiver  or 
consent,  as  the  case  may  be.  has  been 
received  by  the  TSP  record  keeper,  the 
spouse's  waiver  or  consent  is 
irrevocable  for  that  withdrawal. 

§1650.62    Spousal  rights  appiicabis  to  in- 
••rvica  wittMlrawals. 

(a)  The  spousal  rights  described  in 
this  section  apply  to  all  in-service 
withdrawals  and  do  not  depend  on  the 
amount  of  the  participant's  vested 
account  balance  or  the  amount 
reouested  for  withdrawal. 

(d)  The  spouse  of  a  CSRS  participant 
is  entitled  to  notice  when  the 
participant  applies  for  an  in-service 
withdrawal,  unless  the  participant  was 
granted  an  exception  under  §  1650.64  to 
the  spousal  notification  requirement 
within  90  days  before  the  date  on  which 
the  withdrawal  request  was  submitted 
to  the  TSP.  The  participant  must 
provide  the  TSP  record  keeper  with  the 
spouse's  correct  address  and  Social 
Security  number.  The  TSP  record 
keeper  will  send  the  required  notice  by 
first  class  mail  to  the  spouse  at  the  most 
recent  address  provided  by  the 
participant. 

(c)  A  participant  who  is  covered  by 
FERS  or  who  is  a  member  of  the 
uniformed  services  must  obtain  the 
consent  of  his  or  her  spouse  before 
obtaining  an  in-service  withdrawal, 
unless  the  participant  was  granted  an 
exception  under  §  1650.65  to  the 
signature  requirement  within  90  days  of 
the  date  the  withdrawal  form  is 
submitted  to  the  TSP.  To  show  the 
spouse's  consent,  a  participant  must 
submit  to  the  TSP  record  keeper  a 
properly  completed  wriAdrawal  request 
form,  signed  by  his  or  her  spouse  in  the 
presence  of  a  notary.  Once  a  form 
containing  the  spouse's  consent  has 
been  submitted  to  the  TSP  record 
keeper,  the  spouse's  consent  is 
irrevocable  for  that  withdrawal. 

1165043    Exseutivo  Dirsctor's  sxesption 
to  th*  spousal  notmeatton  rsquirsmsnt 

(a)  Whenever  this  subpart  requires  the 
Executive  Director  to  give  notice  of  an 
action  to  the  spouse  of  a  CSRS 
participant,  an  exception  to  this 
requirement  may  be  granted  if  the 
participant  establishes  to  the 
satisfaction  of  the  Executive  Director 
that  the  spouse's  whereabouts  caimot  be 
determined.  A  request  for  an  exception 
to  the  notification  requirement  based  on 
unknown  whereabouts  must  be 
submitted  to  the  Executive  Director  on 
Form  TSP-16  or  Form  TSP-U-16. 
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Exception  to  Spousal  Requirements, 
accompanied  by  one  of  the  following: 

(1)  A  court  order  stating  that  the 
spouse's  whereabouts  cannot  be 
determined; 

(2)  A  police  or  governmental  agency 
determination,  signed  by  the 
appropriate  department  or  division 
head,  which  states  that  the  spouse's 
whereabouts  cannot  be  determined;  or 

(3)  Statements  by  the  participant  and 
two  other  persons  which  meet  the 
following  requirements: 

(i)  The  participant's  statement  must 
give  the  full  name  of  the  spouse,  declare 
the  participant's  inability  to  locate  the 
spouse,  state  the  last  time  the  spouse's 
location  was  known,  explain  why  the 
spouse's  location  is  not  known 
currently,  and  describe  the  good  faith 
efforts  the  participant  has  made  to 
locate  the  spouse  in  the  90  days  before 
the  request  for  an  exception  was 
submitted  to  the  TSP.  Examples  of 
attempting  to  locate  the  spouse  include, 
but  are  not  limited  to,  checking  with 
relatives  and  mutual  friends  or  using 
telephone  directories  and  directory 
assistance  for  the  city  of  the  spouse's 
last  known  address.  Negative 
statements,  such  as,  "1  have  not  seen  nor 
heard  from  him,"  or  "I  have  not  had 
contact  with  her,"  are  not  sufficient. 

(ii)  The  statements  fi*om  two  other 
persons  must  support  the  participant's 
statement  that  the  participant  has  made 
attempts  within  the  preceding  90  days 
to  locate  the  spouse  and  that  the 
participant  does  not  know  the  spouse's 
whereabouts. 

(iii)  All  statements  must  be  signed 
and  dated  and  must  include  the 
following  certification:  "I  understand 
that  a  false  statement  or  willful 
misrepresentation  is  punishable  under 
Federal  law  (18  U.S.C.  1001)  by  a  fine 
or  imprisonment  or  both.". 

(b)  A  withdrawal  election  received 
Mrithin  90  days  of  an  approved 
exception  may  be  processed  so  long  as 
the  spouse  named  on  the  form  is  the 
spouse  for  whom  the  exception  has  been 
approved. 

(c)  The  TSP,  in  its  discretion,  may 
require  a  participant  to  provide 
additional  information  before  granting  a 
waiver.  The  TSP  may  use  any  of  the 
information  provided  to  conduct  its 
own  search  for  the  spouse. 

1 1 650.64    Exscutivs  Director's  exception 
to  spousal  consent  rsquirsmsnt 

■  (a)  Whenever  this  subpart  requires  the 
consent  of  a  spouse  of  a  FERS  or 
uniformed  services  participant  to  a  loan 
or  withdrawal  or  a  waiver  of  the  right 
to  a  survivor  annuity,  an  exception  to 
this  requirement  may  be  granted  if  the 
participant  establishes  to  the 


satisfaction  of  the  Executive  Director 
that: 

(1)  The  spouse's  whereabouts  cannot 
be  determined  in  accordance  with  the 
provisions  of  §  1650.64;  or 

(2)  Due  to  exceptional  circumstances, 
requiring  the  spouse's  signature  would 
be  inappropriate. 

(i)  An  exception  to  the  requirement 
for  a  spouse's  signature  may  be  granted 
based  on  exceptional  circumstances 
only  when  the  participant  presents  a 
court  order  which  contains  a  finding  or 
a  recitation  of  exceptional 
circumstances  regarding  the  spouse 
which  would  warrant  an  exception  to 
the  signature  requirement. 

(ii)  Exceptional  circumstances  are 
narrowly  construed,  but  are  exemplified 
by  a  court  order  or  government  agency 
determination  that: 

(A)  Indicates  that  the  spouse  and  the 
participant  have  been  maintaining 
separate  residences  with  no  financial 
relationship  for  three  or  more  years; 

(B)  Indicates  that  the  spouse 
abandoned  the  participant,  but  for 
religious  or  similarly  compelling 
reasons,  the  parties  chose  not  to  divorce; 
or 

(C)  Expressly  states  that  the 
participant  may  obtain  a  loan  from  his 
or  her  TSP  account  or  withdraw  his  or 
her  Thrift  Savings  Plan  account  balance 
notwithstanding  the  absence  of  the 
spouse's  signature. 

(b)  A  post-employment  withdrawal 
election  or  an  in-service  withdrawal 
request  received  within  90  days  of  an 
approved  exception  will  be  accepted  by 
the  TSP  so  long  as  the  spouse  named  on 
the  form  is  the  spouse  for  whom  the 
exception  has  been  approved. 

PART  1651— DEATH  BENEFITS 

39.  The  authority  citation  for  part 
1651  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8424(d),  8432(i), 
8433(e).  8435(c)(2),  8474(b)(5)  and  8474(c)(1). 

40.  Section  1651.1  is  revised  to  read 
as  follows: 

f  1651.1    Dsfinitions. 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1690.1. 

(b)  As  used  in  this  subpart: 

Death  benefit  means  the  portion  of  a 
deceased  participant's  account  that  is 
payable  under  FERS  A 's  order  of 
precedence. 

Domicile  means  the  participant's 
place  of  residence  for  purposes  of  state 
income  tax  liability. 

Order  of  precedence  means  the 
priority  of  entitlement  to  a  TSP  death 
benefit  specified  in  5  U.S.C.  8424(d). 

TIN  means  a  taxpayer  identification 
number.  A  TIN  may  be  a  Social  Security 


number  (SSN),  an  employer 
identification  nUmber  (EIN),  or  an 
individual  taxpayer  identification 
number  (ITIN). 

41.  Section  1651.2  is  revised  to  read 
as  follows: 

§  1651 .2    Entitlsinsnt  to  funds  in  s 
dsceassd  participant's  account 

(a)  Death  benefits.  Except  as  provided 
in  paragraphs  (bj,  (c),  and  (d)  of  this 
section,  if  the  TSP  receives  notice  that 

a  participant  has  died,  the  funds  in  his 
or  her  account  will  be  paid  as  a  death 
benefit  to  the  individual  or  individuals 
surviving  the  participant,  in  the 
following  order  of  precedence: 

(1)  To  the  beneficiary  or  beneficiaries 
designated  by  the  participant  on  a  TSP 
designation  of  beneficiary  form  that  has 
been  properly  completed  and  filed  in 
accordance  with  §  1651.3  and  the 
instructions  on  the  form; 

(2)  If  there  is  no  designated 
beneficiary,  to  the  spouse  of  the 
participant  in  accordance  with  §  1651.5; 

(3)  Ii  there  are  no  beneficiaries  or 
persons  as  described  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section,  to  the 
child  or  children  of  the  participant  and 
descendants  of  deceased  children  by 
representation  in  accordance  with 
§1651.6; 

(4)  If  there  are  no  beneficiaries  or 
persons  as  described  in  paragraphs 
(a)(1)  through  (a)(3)  of  this  section,  to 
the  parents  of  the  participant  in  equal 
shares  or  entirely  to  the  surviving  parent 
in  accordance  with  §  1651.7; 

(5)  If  there  are  no  beneficiaries  or 
persons  as  described  in  paragraphs 
(a)(1)  through  (a)(4)  of  this  section,  to 
the  duly  appointed  executor  or 
administrator  of  the  estate  of  the 
participant  in  accordance  with  §  1651.8; 
or 

(6)  If  there  are  no  beneficiaries  or 
persons  as  described  in  paragraphs 
(a)(1)  through  (a)(5)  of  this  section,  to 
the  next  of  kin  of  the  participant  who 
is  or  are  entitled  under  the  laws  of  the 
state  of  the  participant's  domicile  on  the 
date  of  the  participant's  death  in 
accordance  with  §  1651.9. 

(b)  Post-employment  withdrawal 
request.  If  the  TSP  receives  notice  that 
a  participant  has  died,  a  pending  post- 
employment  withdrawal  request  will  be 
given  effect  or  cancelled  as  follows: 

(1)  Single  payment.  The  TSP  will  give 
effect  to  a  request  by  the  participant  to 
withdraw  his  or  her  account  as  a  single 
payment.  The  funds  designated  for 
payment  to  the  participant  will  be 
distributed  as  a  single  payment  to  the 
deceased  participant  (to  become  the 
property  of  his  or  her  estate);  funds 
designated  for  transfer  to  an  eligible 
employer  plan  or  traditional  IRA  will  be 
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transferred  to  the  designated  eligible 
employer  plan  or  traditional  IRA. 

(2)  Monthly  payments.  The  TSP  will 
cancel  a  request  by  a  participant  to 
withdraw  his  or  her  account  in  monthly 
payments.  Any  hinds  not  already 
distributed  when  the  TSP  receives 
notice  of  the  participant's  death  Will  be 
paid  as  a  death  beneHt  in  accordance 
with  paragraph  (a)  of  this  section. 

(3)  Annuity.  The  TSP  will  cancel  a 
request  by  the  participant  to  withdraw 
his  or  her  account  in  the  form  of  an 
annuity.  The  TSP  will  also  cancel  an 
annuity  purchase  made  on  or  after  the 
participant's  date  of  death  but  before 
annuity  payments  have  begun,  and  the 
annuity  vendor  will  return  the  funds  to 
the  TSP.  hi  both  cases,  the  funds 
designated  by  the  participant  for  the 
purchase  of  the  annuity  will  be  paid  as 
described: 

(i)  If  the  participant  requested  a  single 
life  annuity  with  no  cash  refund  or  10- 
year  certain  featiue.  the  TSP  will  pay 
the  funds  as  a  death  benefit  in 
accordance  with  paragraph  (a)  of  this 
section. 

(ii)  If  the  participant  requested  a 
single  life  annuity  with  a  cash  refund  or 
10-year  certain  feature,  the  TSP  will  pay 
the  funds: 

(A)  As  a  death  benefit  to  the  ' 
beneficiary  or  beneficiaries  designated 
by  the  participant  on  the  annuity 
portion  of  a  withdrawal  request,  Form 
TSP-70  or  Form  TSP-U-70;  or 

(B)  As  a  death  benefit  in  accordance 
with  paragraph  (a)  of  thfs  section  if  no 
beneficiary  designated  on  the 
withdrawal  request  survives  the 
participant. 

(iii)  If  the  participant  requested  a  joint 
life  annuity  without  additional  features, 
the  TSP  will  pay  the  funds: 

(A)  As  a  death  benefit  to  the  joint  life 
annuitant  if  he  or  she  survives  the 
participant;  or 

(B)  As  a  death  benefit  in  accordance 
with  paragraph  (a)  of  this  section  if  the 
joint  life  annuitant  does  not  survive  the 
participant. 

(iv)  If  the  participant  requested  a  joint 
life  annuity  with  a  cash  refund  or  10- 
year  certain  feature,  the  TSP  will  pay 
the  funds: 

(A)  As  a  death  benefit  to  the  joint  life 
annuitant  if  he  or  she  survives  the 
participant: 

(B)  As  a  death  benefit  to  the 
beneficiary  or  beneficiaries  designated 
by  the  participant  on  the  annuity 
portion  of  Form  TSP-70  or  Form  TSP- 
U-70,  if  the  joint  life  annuitant  does  not 
survive  the  participant:  or 

(C)  As  a  death  benefit  in  accordance 
with  paragraph  (a)  of  this  section  if 
neither  the  joint  life  annuitant  nor  any 


designated  beneficiary  survives  the 
participant. 

(v)  If  a  participant  dies  after  an 
annuity  has  been  purchased,  the 
annuity  vendor  will  make  or  stop  the 
payments  in  accordance  with  the 
annuity  method  selected. 
.  (c)  In-service  withdrawal  request.  If 
the  TSP  receives  notice  that  a 
participant  has  died,  a  pending  in- 
service  withdrawal  request  will  be  given 
effect.  The  funds  designated  for  the  in- 
service  withdrawal  will  be  paid  as  a 
single  payment  to  the  deceased 
participant  (to  become  the  property  of 
his  or  her  estate):  funds  designated  for 
transfer  to  an  eligible  employer  plan  or 
traditional  IRA  will  be  transferred  to  the 
designated  eligible  employer  plan  or 
traditional  IRA. 

(d)  Loans.  If  the  TSP  receives  notice 
that  a  participant  has  died,  a  pending 
loan  disbursement  will  be  cancelled  and 
the  funds  designated  for  the  loan  will  be 
distributed  as  a  death  benefit  in 
accordance  with  paragraph  (a)  of  this 
section.  If  a  TSP  loan  has  been 
disbursed,  the  funds  cannot  be  returned 
to  the  TSP  and  a  taxable  distribution  to 
the  participant  will  be  declared  in 
accordance  with  5  CFR  1655.15. 

(e)  Investment  of  a  TSP  account  upon 
notice  of  death.  If  a  participant  dies 
with  any  portion  of  his  or  her  TSP 
account  in  an  investment  fund  other 
than  the  G  Fund,  the  TSP  will  transfer 
the  entire  account  into  the  G  Fund  after 
it  receives  written  notice  of  the 
participant's  death.  The  account  will 
accrue  earnings  at  the  G  Fund  rate  in 
accordance  with  5  CFR  part  1645  until 
it  is  paid  under  this  part. 

42.  Section  1651.14  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

11651.14    How  payment  Is  HMda. 

•        •        *        •        * 

(f)  Payment  to  trust.  If  payment  is  to 
a  trust,  the  payment  will  be  made 
payable  to  the  trust  and  mailed  in  care 
of  the  trustee.  A  TIN  must  be  provided 
for  the  trust. 

43.  Section  1651.17  is  revised  to  read 
as  follows: 

f16S1.17    DIeclalnMr  of  toiwms. 

(a)  Right  to  disclaim.  The  beneficiary 
of  a  TSP  account  may  disclaim  his  or 
her  right  to  receive  all  or  part  of  a  TSP 
death  benefit.  If  the  disclaimant  is  a 
minor,  the  disclaimer  must  be  signed  by 
the  parent  or  guardian  of  the  minor. 

(b)  Valiif  disclaimer.  The  disclaimer 
must  expressly  state  that  the  beneficiary 
is  disclaiming  his  or  her  right  to  receive 
either  all  or  a  stated  percentage  of  the 
death  benefit  payable  from  the  TSP 
account  of  the  named  participant  and 
must  be: 


(1)  Submitted  in  writing; 

(2)  Signed  by  the  person  (or  legal 
representative)  disclaiming  the  benefit; 
and 

(3)  Received  before  the  TSP  pays  the 
death  benefit. 

(c)  Invalid  disclaimer.  A  disclaimer  is 
invalid  if  it  is  revocable  or  directs  to 
whom  the  disclaimed  benefit  should  be 

paid. 

(d)  Disclaimer  effect.  The  disclaimed 
share  will  be  paid  as  though  the 
beneficiary  .predeceased  the  participant, 
according  to  the  rules  set  forth  in 
§1651.10. 

44.  Part  1653  is  revised  to  read  as 

follows: 

PART  1653-COURT  ORDERS  AND 
LEGAL  PROCESSES  AFFECTING 
THRIFT  SAVINGS  PLAN  ACCOUNTS 


Subpart  A-Aatiramant  Banaflts  Court 

Order* 

. 

Sec. 

1653.1 

Definitions. 

1653.2 

Qualifying  retirement  benefits  court 

orders. 

1653.3 

Processing  retirement  benefits  court 

orders. 

1653.4 

Calculating  entitlements. 

1653.5 

Payment. 

Subpart  B— Legal  Procasa  tar  tha 
Enfofcamant  of  a  Partldpent's  Legal 
OMigattona  to  Pay  CtilM  Support  or 
Alimony  Currently 

1653.11  Definitions. 

1653.12  Qualifying  legal  processes. 

1653.13  Processing  legal  processes.  * 

1654.14  Calculating  entitlements. 

1653.15  Payment. 

Subpart  C— Child  Abuaa  Court  Orders 

1653.21  Definitions. 

1653.22  Purpose. 

1653.23  Processing  and  payment. 

Authority:  5  U.S.C.  8435,  8436(b), 
8437(e)(3),  8467,  8474(b)(5)  and  8474(c)(1). 

Subpart  A— Retirement  BenefHe  Court 
Orders 

f16S3.1    Dafinitiona. 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1690.1. 

(b)  As  used  in  this  subpart: 

Court  means  any  court  of  any  State, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
the  Northern  Mariana  Islands,  or  the 
Virgin  Islands,  and  any  Indian  court  as 
defined  by  25  U.S.C.  1301(3). 

Effective  date  of  a  court  order  means 
the  date  it  was  entered  by  the  clerk  of 
the  court  or,  if  the  order  does  not  show 
a  date  entered,  the  date  it  was  filed  by 
the  clerk  of  the  court  or,  if  the  order 
does  not  contain  a  date  entered  or  a  date 
filed,  the  date  it  was  signed  by  the 
judge. 
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Retirement  benefits  court  order  or 
order  means  a  court  decree  of  divorce, 
annulment  or  legal  separation,  or  a  court 
order  or  court-approved  property 
settlement  agreement  incident  to  such  a 
decree.  Orders  may  be  issued  at  any 
stage  of  a  divorce,  annulment,  or  legal 
separation  proceeding. 

S 1653^    Qualifying  retiremant  benefits 
court  orders. 

(a)  To  be  qualifying,  and  thus 
enforceable  against  the  TSP,  a 
retirement  benefits  court  order  must 
meet  the  following  requirements: 

(1)  The  order  must  expressly  relate  to 
the  Thrift  Savings  Plan  account  of  a  TSP 
participant.  This  means  that: 

(i)  The  order  must  expressly  refer  to 
the  "Thrift  Savings  Plan"  or  describe 
the  TSP  in  such  a  way  that  it  cannot  be 
confused  with  other  Federal 
Government  retirement  benefits  or  non- 
Federal  retirement  benefits; 

(ii)  The  order  must  be  written  in  terms 
appropriate  to  a  defined  contribution 
plan  rather  than  a  defined  benefit  plan. 
For  example,  it  should  generally  refer  to 
the  participant's  TSP  account  or  TSP 
account  balance  rather  than  a  benefit 
formula  or  the  participant's  eventual 
benefits;  and 

(iii)  If  the  participant  has  a  civilian 
TSP  account  and  a  uniformed  services 
TSP  account,  the  order  must  expressly 
identify  the  account  to  which  it  relates. 

(2)  The  order  must  either  require  the 
TSP  to  freeze  the  participant's  account 
to  preserve  the  status  quo  pending  final 
resolution  of  the  parties'  rights  to  the 
participant's  TSP  accoimt,  or  to  make  a 
payment  from  the  participant's  account 
to  a  permissible  payee; 

(3)  If  the  order  requires  a  payment 
from  the  participant's  account,  the 
award  must  be  for: 

(i)  A  specific  dollar  amount; 

(ii)  A  stated  percentage  or  fraction  of 
the  account; 

(iii)  A  portion  of  the  accoimt  to  be 
calculated  by  applying  a  formula  that 
yields  a  mathematically  possible  result. 
All  of  the  variables  in  the  formula  must 
have  values  that  are  readily 
ascertainable  from  the  face  of  the  order 
or  from  TSP  records;  or 

(iv)  A  survivor  annuity  as  provided  in 
5  U.S.C.  8435(d). 

(4)  A  court  order  can  only  require  a 
payment  to: 

(i)  Current  or  former  spouses  of  the 
participant; 

(ii)  Attorneys  of  current  or  former 
spouses  of  a  participant  (as  fees); 

(iii)  Dependents  of  the  participant; 
and 

(iv)  Attorneys  of  dependents  of  the 
participant  (as  fees). 


(b)  The  following  retirement  benefits 
court  orders  are  not  qualifying  and  thus 
are  not  enforceable  against  the  TSP: 

(1)  An  order  relating  to  a  TSP  account 
that  has  been  closed; 

(2)  An  order  relating  to  a  TSP  account 
that  contains  only  nonvested  money, 
unless  the  money  will  become  vested 
within  30  days  of  the  date  the  TSP 
receives  the  order  if  the  participant  were 
to  remain  in  Federal  service; 

(3)  An  order  requiring  the  return  to 
the  "TSP  of  money  that  was  properly 
paid  pursuant  to  an  earlier  court  order; 

(4)  An  order  requiring  the  TSP  to 
make  a  payment  in  the  future,  unless 
the  present  value  of  the  payee's 
entitlement  can  be  calculated,  in  which 
case  the  TSP  will  make  the  payment 
currently;  and 

(5)  An  order  that  does  not  specify  the 
account  to  which  the  order  applies,  if 
the  participant  has  both  a  civilian  TSP 
account  and  a  uniformed  services  TSP 
account. 

§  1 653.3    Procassing  retiramant  benefits 
court  orders. 

(a)  The  payment  of  a  retirement 
benefits  court  order  from  the  TSP  is 
governed  solely  by  FERSA  and  by  the 
terms  of  this  subpart.  The  TSP  will 
honor  retirement  benefits  court  orders 
properly  issued  by  a  court  (as  defined  in 
§  1653.1).  However,  those  courts  have 
no  jurisdiction  over  the  TSP  and  the 
TSP  cannot  be  made  a  party  to  the 
underlying  domestic  relations 
proceedings. 

(b)  The  TSP  will  review  a  retirement 
benefits  court  order  to  determine 
whether  it  is  enforceable  against  the 
TSP  only  after  the  TSP  has  received  a 
complete  copy  of  the  document.  Receipt 
by  an  employing  agency  or  any  other  , 
agency  of  the  Government  does  not 
constitute  receipt  by  the  TSP. 
Retirement  benefits  court  orders  should 
be  submitted  to  the  TSP  record  keeper 
at  the  following  address:  Thrift  Savings 
Plan  Service  Office,  National  Finance 
Center,  P.O.  Box  61500,  New  Orleans, 
Louisiana,  70161-1500.  Receipt  by  the 
TSP  record  keeper  is  considered  receipt 
by  the  TSP.  To  be  complete,  a  court 
order  must  contain  all  pages  and 
attachments;  it  must  also  provide  (or  be 
accompanied  by  a  document  that 
provides): 

(1)  The  participant's  Social  Security 
number  (SSN); 

(2)  The  name  and  last  knoMm  mailing 
address  of  each  payee  covered  by  the 
order;  and 

(3)  If  the  current  or  former  spouse  of 
the  participant  is  a  payee  of  the  court 
order  and  the  order  requires  the 
payment  to  be  mailed  in  care  of  a  third 
party,  the  order  must  also  provide  the 


SSN  of  the  spouse-payee  and  the  state 
of  legal  residence  of  the  spouse-payee 

(c)  As  soon  as  practicable  after  the 
TSP  receives  a  document  that  purports 
to  be  a  qualifying  retirement  benefits 
court  order,  whether  or  not  complete, 
the  participant's  accoimt  will  be  frozen. 
After  the  account  is  frozen,  no 
withdrawal  or  loan  disbursements 
(other  than  a  required  minimum 
distribution  pursuant  to  section 
401(a)(9)  of  the  Internal  Revenue  Code) 
will  be  allowed  until  the  account  is 
unfrozen.  All  other  account  activity  will 
be  permitted. 

(d)  The  following  documents  do  not 
purport  to  be  qualifying  retirement 
benefits  court  orders,  and  accounts  of 
participants  to  whom  such  orders  relate 
will  not  be  frozen: 

(1)  A  document  that  does  not  indicate 
on  its  face  (or  is  not  accompanied  by  a 
document  that  establishes)  that  it  has 
been  issued  or  approved  by  a  court; 

(2)  A  court  order  relating  to  a  TSP 
account  that  has  been  closed; 

(3)  A  court  order  dated  before  June  6; 
1986; 

(4)  A  court  order  that  does  not  award 
all  or  any  part  of  the  TSP  account  to 
someone  other  than  the  participant;  and 

(5)  A  court  order  that  does  not 
mention  retirement  benefits. 

(e)  After  the  participant's  account  is 
frozen,  the  TSP  will  review  the 
document  further  to  determine  if  it  is 
complete;  if  the  document  is  not 
complete,  the  TSP  will  request  a 
complete  document.  If  a  complete  copy 
is  not  received  within  30  days  of  that 
request,  the  account  will  be  unfrtizen 
and  no  further  action  will  be  taken  with 
respect  to  the  document. 

(f)  The  TSP  will  review  a  complete 
copy  of  an  order  to  determine  whether 
it  is  a  qualifying  retirement  benefits 
court  order  as  described  in  §  1653.2.  The 
TSP  will  mail  a  decision  letter  to  all 
parties  containing  the  following 
information: 

(1)  A  determination  regarding 
whether  the  court  order  is  qualifying; 

(2)  A  statement  of  the  applicable 
statutes  and  regulations; 

(3)  An  explanation  of  the  effect  the 
court  order  has  on  the  participant's  TSP 
account;  and 

(4)  If  the  qualifying  order  requires 
payment,  the  letter  will  provide: 

(i)  An  explanation  of  how  the 
payment  will  be  calculated  and  an 
estimated  amount  of  payment: 

(ii)  The  anticipated  date  of  payment; 

(iii)  Tax  information  and  income  tax 
withholding  forms  to  the  person 
responsible  for  paying  Federal  income 
tax  on  the  payment; 

(iv)  Information  and  the  form  needed 
to  transfer  the  payment  to  an  eligible 
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employer  plan  or  traditional  IRA  (if  the 
payee  is  the  current  or  former  spouse  of 
the  participant);  and 

(vj  Information  and  the  form  needed 
to  receive  the  payment  through  an 
electronic  funds  transfer  (EFT). 

(g)  The  TSP  decision  letter  is  a  final 
determination  of  the  parties'  rights  in 
the  account.  There  is  no  administrative 
appeal  from  the  TSP  decision. 

(h)  An  account  frt>zen  under  this 
section  will  be  un&t>zen  as  follows: 

(1)  If  the  account  was  frozen  upon 
receipt  of  an  incomplete  order,  the 
account  will  be  unfrozen  if  a  complete 
order  is  not  received  within  30  days  of 
the  date  of  the  request  described  in 
paragraph  (e)  of  this  section: 

(2)  If  the  account  was  frozen  in 
response  to  an  order  issued  to  preserve 
the  status  quo  pending  final  resolution 
of  the  parties'  rights  to  the  participant's 
TSP  account,  the  account  will  be 
unfrozen  if  the  TSP  receives  a  court 
order  that  vacates  or  superseded  the 
previous  order  (unless  the  order 
vacating  or  superseding  the  order  itself 
qualifies  to  place  a  freeze  on  the 
account).  A  court  order  that  purports  to 
require  a  payment  from  the  TSP 
supersedes  an  order  issued  to  preserve 
the  status  quo,  even  if  it  does  not 
qualify  to  require  a  payment  from  the 
TSP: 

(3)  If  the  account  was  frozen  in 
response  to  an  order  purporting  to 
require  a  payment  from  the  TSP,  the 
freeze  will  be  lifted: 

(i)  Once  payment  is  made,  if  the  court 
order  is  qualifying:  or 

(ii)  Forty-five  (45)  days  after  the  date 
of  the  TSP  decision  letter  if  the  court 
order  is  not  qualifying.  The  45-day 
period  will  be  terminated,  and  the 
account  will  be  unfrozen,  if  both  parties 
submit  to  the  TSP  a  written  request  for 
such  a  termination. 

(i)  The  TSP  will  hold  in  abeyance  the 
processing  of  a  court-ordered  payment  if 
the  TSP  is  notified  in  writing  that  the 
underlying  court  order  has  been 
appealed,  and  that  the  effect  of  the  filing 
of  the  appeal  is  to  stay  the  enforceability 
of  the  order. 

(1)  hi  the  notification,  the  TSP  must 
be  provided  with  proper  documentation 
of  the  appeal  and  citations  to  legal 
authority  which  address  the  effect  of  the 
appeal  on  the  enforceability  of  the 
imderlying  court  order. 

(i)  If  the  TSP  receives  proper 
dociunentation  and  citations  to  legal 
authority  which  demonstrate  that  the 
imderlying  court  order  is  not 
enforceable,  the  TSP  will  inform  the 
parties  that  the  payment  will  not  occur 
until  resolution  of  the  appeal,  and  the 
accoimt  will  remain  frozen  for  loans  and 
withdrawals. 


(ii)  In  the  absence  of  proper 
dociunentation  and  citations  to  legal 
authority,  the  TSP  will  presimie  that  the 
provisions  relating  to  the  TSP  in  the 
court  order  remain  valid  and  will 
proceed  with  the  payment  process. 

(2)  The  TSP  must  be  notified  in 
writing  of  the  disposition  of  the  appeal 
before  the  freeze  will  be  removed  from 
the  participant's  account  or  a  payment 
will  be  made.  The  notification  must 
include  a  complete  copy  of  an  order 
from  the  appellate  court  explaining  the 
effiect  of  the  appeal  on  the  participant's 
account. 

(j)  Multiple  qualifying  court  orders 
relating  to  the  same  TSP  account  and 
received  by  the  TSP  will  be  processed 
as  follows: 

(1)  If  the  orders  make  awards  to  the 
same  payee  or  payees  and  do  not 
indicate  that  the  awards  are  cumulative, 
the  TSP  will  only  honor  the  order 
bearing  the  latest  effective  date. 

(2)  If  the  orders  relate  to  different 
former  spouses  of  the  participant  and 
award  survivor  annuities,  the  TSP  will 
honor  them  in  the  order  of  their 
effective  dates. 

(3)  If  the  orders  relate  to  different 
payees  and  award  fixed  dollar  amounts, 
percentages  or  fractions  of  an  account, 
or  portions  of  an  account  calculated  by 
the  application  of  formulae,  the  orders 
will  be  honored: 

(i)  In  the  order  of  their  receipt  by  the 
TSP,  if  received  by  the  TSP  on  different 
days:  or 

(ii)  In  the  order  of  their  effective 
dates,  if  received  by  the  TSP  on  the 
same  day. 

(4)  In  all  other  cases,  the  TSP  will 
honor  multiple  qualifying  court  orders 
relating  to  the  same  TSP  account  in  the 
order  of  their  receipt  by  the  TSP. 

11663.4    Caleuiating  entittoments. 

(a)  For  purposes  of  computing  the 
amount  of  a  payee's  entitlement  under 
this  section,  a  participant's  TSP  account 
balance  will  include  any  loan  balance 
outstanding  as  of  the  date  used  for 
calculating  the  payee's  entitlement, 
unless  the  court  order  provides 
otherwise. 

(b)  If  the  court  order  awards  a 
percentage  or  fraction  of  an  account  as 
of  a  specific  date,  the  payee's 
entitlement  will  be  calculated  based  on 
the  account  balance  as  of  that  date.  If 
the  date  specified  in  the  order  is  not  a 
business  day.  the  TSP  will  use  the 
participant's  account  balance  as  of  the 
last  preceding  business  day. 

(c)  If  the  court  order  awards  a 
percentage  or  fraction  of  an  account  but 
does  not  contain  a  specific  date  as  of 
which  to  apply  that  percentage  or 


fraction,  the  TSP  will  use  the  effective 
date  of  the  order. 

(d)  If  the  court  order  awards  a  s{}ecific 
dollar  amount,  the  payee's  entitlement 
will  be  the  lesser  of: 

(1)  The  dollar  amount  stated  in  the 
court  order:  or 

(2)  The  vested  account  balance  as  of 
the  date  specified  in  the  court  order  as 
the  effective  date  of  the  award  (or,  if  no 
date  is  specified,  the  effective  date  of 
the  order). 

(e)  If  a  court  order  describes  a  payee's 
entitlement  in  terms  of  a  fixed  dollar 
amount  and  a  percentage  or  fraction  of 
the  account,  the  TSP  will  pay  the  fixed 
dollar  amount,  even  if  the  percentage  or 
fraction,  when  applied  to  the  account 
balance,  would  yield  a  different  result. 

(f)  The  payee's  entiUement  will  be 
credited  witii  TSP  investment  earnings 
as  described: 

(1)  The  entiUement  calculated  under 
this  section  will  not  be  credited  with 
TSP  investment  earnings  unless  the 
court  order  specifically  provides 
otherwise. 

(2)  If  earnings  are  awarded  and  a  rate 
is  specified,  the  rate  must  be  expressed 
as  an  annual  percentage  rate  or  as  a  per 
diem  dollar  amount  added  to  the 
payee's  entitlement. 

(3)  If  earnings  are  awarded  and  the 
rate  is  not  specified,  the  TSP  will  credit 
the  payee's  entiUement  with  the  rate  of 
return  for  the  G  Fund. 

(4)  Earnings  at  the  G  Fund  rate  will 
accrue  on  a  monthly  basis  through 
August  31,  2002,  beginning  with  the 
month  following  the  entiUement  date: 
thereafter.  G  Fund  earnings  will  accrue 
on  a  daily  basis,  beginning  with  the 
business  day  following  the  date  used  for 
calculating  the  payee's  entiUement  (or 
beginning  September  1,  2002,  if  interest 
or  earnings  commence  before  September 
1,  2002)  and  ending  2  days  before 
payment  is  made. 

(g)  The  TSP  will  estimate  the  amount 
of  a  payee's  entitlement  when  it 
prepares  the  court  order  decision  letter 
and  will  recalculate  the  entiUement  at 
the  time  of  payment.  The  recalculation 
may  differ  from  the  initial  estimation 
because: 

(1)  The  estimation  of  the  payee's 
entitlement  includes  both  vested  and 
nonvested  amounts  in  the  participant's 
account.  If,  at  the  time  of  payment,  the 
nonvested  portion  of  the  account  has 
not  become  vested,  the  recalculated 
entiUement  will  apply  only  to  the 
participant's  vested  account  balance: 
and 

(2)  After  the  estimate  of  the  payee's 
entitlement  is  prepared,  the  TSP  may 
process  account  transactions  that  have 
an  effective  date  on  or  before  the  date 
used  to  compute  the  payee's 
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entiUement.  Those  transactions  will  be 
included  when  the  payee's  entiUement 
is  recalculated  at  the  time  of  payment. 

f  1653.5    PaynMoL 

(a)  Payment  pursuant  to  a  qualifying 
retirement  benefits  coiut  order 
ordinarily  will  be  made  60  days  after  the 
date  of  the  TSP  decision  letter.  This  is 
intended  to  permit  the  payee  sufficient 
time  to  consider  decisions  about  tax 
withholding,  pajonent  by  EFT,  and 
transfer,  if  applicable,  under  paragraph 
(e)  of  this  section.  An  earlier 
distribution  may  be  made  as  follows: 

(1)  If  the  payee  is  the  current  or 
former  spouse  of  the  participant,  the 
payee  can  request  to  receive  the 
payment  sooner  than  60  days  by  making 
a  tax  withholding  election,  by 
requesting  a  payment  by  EFT,  or  by 
requesting  a  transfer  described  in 
paragraph  (e)(1)  of  this  section.  The  TSP 
decision  letter  will  provide  the  forms  a 
payee  can  use  to  request  an  earlier 
disbursement. 

(2)  If  the  payee  is  someone  other  than 
the  ciurent  or  former  spouse  of  the 
participant,  the  participant  can  request 
a  disbursement  sooner  than  60  days  by 
making  the  tax  withholding  election 
described  in  paragraph  (e)(2)  of  this 
section  (on  forms  provided  to  the 
participant  with  the  TSP  decision 
letter). 

(3)  If  the  court  order  makes  an  award 
to  multiple  payees,  a  disbursement  may 
be  made  earlier  than  60  days  only  if 
requests  for  expedited  payment  are 
received  from  all  of  the  payees. 

(4)  In  no  event  will  payment  be  made 
earlier  than  31  days  after  the  date  of  the 
TSP  decision  letter. 

(b)  In  no  case  will  payment  exceed  the 
participant's  vested  account  balance, 
minus  any  outstanding  loan  balance. 

(c)  The  entire  amount  of  a  court  order 
payee's  entiUement  must  be  disbursed 
at  one  time.  A  series  of  pajrments  will 
not  be  made,  even  if  the  covul  order 
provides  for  such  a  method  of  payment. 
A  payment  pursuant  to  a  court  order 
extinguishes  all  rights  to  any  further 
payment  under  that  order,  even  if  the 
entire  amount  of  the  entiUement  cannot 
be  paid.  Any  further  award  must  be 
contained  in  a  separate  court  order. 

(d)  Payment  will  be  made  pro  rata 
bom  all  TSP  investment  funds  in  which 
the  account  is  invested,  based  on  the 
balance  in  each  fund  on  the  date 
payment  is  made,  and  frxim  both  tax- 
deferred  and  tax-exempt  balances,  if 
any.  The  TSP  will  not  honor  provisions 
of  a  court  order  which  require  pajrment 
to  be  made  bom  specific  investment 
funds  or  contribution  sources.  A  court 
order  may,  however,  specify  a  particular 


payment  from  the  tax-exempt  balance  of 
a  uniformed  services  TSP  account. 

(e)  Payment  will  be  made  only  to  the 
person  or  persons  specified  in  the  court 
order. 

(1)  If  payment  is  made  to  the  current 
or  former  spouse  of  the  participant,  the 
distribution  will  be  reported  to  the 
Internal  Revenue  Service  (IRS)  as 
income  to  the  payee. 

(i)  A  current  or  former  spouse  of  a 
participant  may  request  that  the  TSP 
transfer  all  or  a  portion  of  the  payment 
to  an  eligible  employer  plan  or 
traditional  IRA.  A  retirement  benefits 
court  order  cannot  prevent  the  TSP  bom 
providing  this  transfer  option  to  a 
current  or  former  spouse  of  a 
participant. 

(ii)  Any  amount  that  is  not  so 
transferred  will  be  distributed  to  the 
payee.  That  distribution  will  be  subject 
to  mandatory  Federal  income  tax 
withholding.  The  payee  may  elect  to 
have  an  additional  amount  withheld  by 
filing  with  the  TSP  the  forms  provided 
to  the  payee  with  the  decision  letter. 

(iii)  Any  distribution  direcUy  to  the 
payee  will  be  made  under  the  following 
rules: 

(A)  If  the  court  order  specifies  a  third- 
party  mailing  address  for  the  payment, 
the  TSP  will  mail  to  the  address 
specified  any  portion  of  the  payment 
which  is  not  transferred  to  an  eligible 
employer  plan  or  traditional  IRA.  That 
portion  will  be  disbiu^ed  in  the  form  of 
a  United  States  Treasury  check  made 
payable  solely  to  the  court  order  payee, 
and  mailed  in  care  of  the  third  party 
addressee. 

(B)  If  the  court  order  does  not  specify 
a  third  party  addressee,  the  payee  can 
choose  to  receive  the  distribution  by 
United  States  Treasury  check  or  by 
electronic  funds  transfer  (EFT)  to  a 
checking  or  savings  account  at  a 
financial  institution. 

(2)  If  the  payment  is  made  to  anyone 
other  than  the  ciurent  or  former  spouse 
of  the  participant,  the  following  rules 
appfy: 

(i)  The  payment  is  taxable  to  the 
participant  and  is  subject  to  Federal 
income  tax  withholding.  The  participant 
can  elect  the  amount  to  be  withheld  by 
filing  with  the  TSP  the  forms  provided 
to  the  participant  with  the  decision 
letter.  If  the  participant  does  not  make 
a  withholding  election,  the  TSP  will 
withhold  10  percent  bom  the  payment. 
The  tax  withholding  will  be  taken  from 
the  payee's  entiUement  and  the  gross 
amount  of  the  payment  (i.e.,  the  net 
payment  distributed  to  the  payee  plus 
the  amoimt  withheld  bom  the  payment 
for  taxes)  will  be  reported  to  the  IRS  as 
income  to  the  participant. 


(ii)  The  payment  will  be  made  under 
the  same  rules  described  in  paragraph 
(e)(l)(iii)  of  this  section. 

(f)  Payment  will  not  be  made  jointly 
to  two  or  more  persons.  If  the  court 
order  requires  payments  to  more  than 
one  person,  the  order  must  separately 
indicate  the  amount  to  be  paid  to  each. 

(g)  If  there  are  insufficient  funds  to 
pay  each  court  order  payee,  payment 
will  be  made  as  follows: 

(1)  If  the  order  specifies  an  order  of 
precedence  for  the  payments,  the  TSP 
will  honor  it. 

(2)  If  the  order  does  not  specify  an 
order  of  precedence  for  the  payments, 
the  TSP  will  pay  a  current  or  former 
spouse  first,  a  dependent  second,  and  an 
attorney  third. 

(h)  If  the  payee  dies  before  a  payment 
is  disbursed,  payment  will  be  made  to 
the  estate  of  the  payee,  unless  otherwise 
specified  by  the  court  order.  A 
distribution  to  the  estate  of  a  deceased 
court  order  payee  wiU  be  reported  as 
income  to  the  decedent's  estate.  If  the 
participant  dies  before  payment  is 
made,  the  order  will  be  honored  so  long 
as  it  is  submitted  to  the  TSP  before  the 
TSP  account  has  been  closed. 

(i)  If  the  parties  to  a  divorce  or 
annulment  have  remarried  each  other, 
or  a  legal  separation  is  terminated,  a 
new  court  order  will  be  required  to 
prevent  payment  pursuant  to  a 
previously  submitted  qualifying 
retirement  benefits  court  order. 

(j)  Payment  to  a  person  (including  the 
estate  of  the  payee]  pursuemt  to  a 
qualifying  retirement  benefits  court 
order  made  in  accordance  with  this 
subpart  bars  recovery  by  any  other 
person  claiming  entiUement  to  the 
payment. 


Subpart  B— Lagal  ProcMa  for  tha 
Enforcemant  of  a  Partlclpant'a  Lagal 
Obltgattona  To  Pay  Child  Support  or 
Alimony  Currently 

§1653.11    Dennitiont. 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1600.1. 

(b)  As  used  in  this  subpart: 
Alimony  means  the  payment  of  funds 

for  the  support  and  maintenance  of  a 
spouse  or  former  spouse.  Alimony 
includes  separate  maintenance,  alimony 
pendente  lite,  maintenance,  and  spousal 
support.  Alimony  can  also  include 
attorney  fees,  interest,  and  court  costs, 
but  only  if  these  items  are  expressly 
made  recoverable  by  qualifying  legal 
process,  as  described  in  §  1653.12. 
Child  support  means  payment  of 
funds  for  the  support  and  maintenance 
of  a  chUd  or  children  of  the  participant. 
Child  support  includes  payments  to 
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provide  for  health  care,  education, 
recreation,  clothing,  or  to  meet  other 
specific  needs  of  a  child  or  children. 
Child  support  can  also  include  attorney 
fees,  interest,  and  court  costs,  but  only 
if  these  items  are  expressly  made 
recoverable  by  qualifying  legal  process, 
as  described  in  §  1653.12. 

Competent  authority  means  a  court  or 
an  administrative  agency  of  competent 
jimsdiction  in  any  State,  territory  or 
possession  of  the  United  States;  a  court 
or  administrative  agency  of  competent 
jurisdiction  in  any  foreign  country  with 
which  the  United  States  has  entered 
into  an  agreement  that  requires  the 
United  States  to  honor  the  process;  or  an 
authorized  official  pursuant  to  an  order 
of  such  a  court  or  an  administrative 
agency  of  competent  jurisdiction 
pursuant  to  state  or  local  law. 

Legal  process  means  a  writ,  order, 
summons,  or  other  similar  process  in 
the  nature  of  a  garnishment  which  is 
brought  to  enforce  a  participant's  legal 
obligations  to  pay  child  support  or 
alimony  c^j^rrently. 


11653.12    OuaNfying  1*0^  I 

(a)  The  TSP  will  only  honor  the  terms 
of  a  legal  process  that  is  qualifying 
under  paragraph  (b)  of  this  section. 

(b)  A  legal  process  must  meet  each  of 
the  following  requirements  to  be 
considered  qualifying: 

(1)  The  legal  process  must  have  been 
issued  by  a  competent  authority; 

(2)  The  legal  process  must  expressly 
relate  to  the  Thrift  Savings  Plan  account  ■ 
of  a  TSP  participant,  as  described  in 

§  1653.2(a)(1); 

(3)  The  legal  process  must  require  the 
TSP  to: 

(i)  Pay  a  stated  dollar  amount  from  a 
participant's  TSP  account:  or 

(ii)  I^eeze  the  participant's  account  in 
anticipation  of  an  order  to  pay  firom  the 
account. 

(c)  The  following  legal  processes  are 

not  qualifying: 

(1)  A  legal  process  relating  to  a  TSP 
account  that  has  been  closed; 

(2)  A  legal  process  relating  to  a  TSP 
account  that  contains  only  nonvested 
money,  unless  the  money  will  become 
vested  within  30  days  of  the  date  the 
TSP  receives  the  order  if  the  participant 
were  to  remain  in  Federal  service; 

(3)  A  legal  process  requiring  the 
return  to  die  TSP  of  money  that  was 

Eroperly  paid  pursuant  to  an  earlier 
)sal  process; 

(4)  A  legal  process  requiring  the  TSP 
to  make  a  payment  in  the  futiue;  and 

(5)  A  legal  process  requiring  a  series 
of  payments. 


11663.13    ProoMSlnfl  lagal  I 

(a)  The  payment  of  legal  processes 
from  the  TSP  is  governed  solely  by  the 


Federal  Employees'  Retirement  System 
Act.  5  U.S.C.  chapter  84,  and  by  the 
terms  of  this  subpart.  Although  the  TSP 
will  honor  legal  processes  properly 
issued  by  a  competent  authority,  those 
entities  have  no  jurisdiction  over  the 
TSP  and  the  TSP  cannot  be  made  a 
party  to  the  underlying  proceedings. 

(b)  The  TSP  will  review  a  legal 
process  to  determine  whether  it  is 
enforceable  against  the  TSP  only  after 
the  TSP  has  received  a  complete  copy 
of  the  document.  Receipt  by  an 
employing  agency  or  any  other  agency 
of  die  Government  does  not  constitute 
receipt  by  the  TSP.  Legal  processes 
should  be  submitted  to  the  TSP  record 
keeper  at  the  following  address:  Thrift 
Savings  Plan  Service  Office.  National 
Finance  Center.  P.O.  Box  61500.  New 
Orleans.  LA  70161-1500.  Receipt  by  the 
TSP  record  keeper  is  considered  receipt 
by  the  TSP.  To  be  complete,  a  legal 
process  must  contain  all  pages  and 
attachments;  it  must  also  provide  (or  be 
accompanied  by  a  document  that 
provides): 

(1)  The  participant's  Social  Security 
number  (SSN); 

(2)  The  name  and  last  known  mailing 
address  of  each  payee  covered  under  the 
order;  and 

(3)  If  the  current  or  former  spouse  of 
the  participant  is  a  payee  of  the  court 
order  and  the  order  requires  the 
payment  to  be  mailed  in  care  of  a  third 
party,  the  order  must  also  provide  the 
SSN  of  the  spouse-payee  and  the  state 
of  legal  residence  of  the  spouse-payee. 

(c)  As  soon  as  practicable  after  the 
TSP  receives  a  document  that  purports 
to  be  a  qualifying  legal  process,  whether 
or  not  complete,  the  participant's 
account  will  be  frozen.  After  the 
account  is  frtizen,  no  withdrawal  or  loan 
disbursements  will  be  allowed  until  the 
account  is  unfrozen.  All  other  account 
activity  will  be  permitted,  including 
contributions,  loan  repayments, 
adjustments,  contribution  allocations 
and  interfund  transfers. 

(d)  The  following  documents  will  not 
be  treated  as  purporting  to  be  a 
qualifying  legal  processes,  and  accounts 
of  participants  to  whom  such  orders 
relate  will  not  be  frozen: 

(1)  A  document  that  does  not  indicate 
on  its  face  (or  accompany  a  document 
that  establishes)  that  it  bias  been  issued 
by  a  competent  authority; 

(2)  A  l^al  process  relating  to  a  TSP 
account  that  has  been  closed;  and 

(3)  A  legal  process  that  does  not  relate 
either  to  the  TSP  or  to  the  participant's 
retirement  benefits. 

(e)  After  the  participant's  account  is 
frozen,  the  TSP  will  review  the 
document  further  to  determine  if  it  is 
complete;  if  the  document  is  not 


complete,  the  TSP  will  request  a 
complete  document.  If  a  complete  copy 
is  not  received  by  the  TSP  within  30 
days  of  that  request,  the  account  will  be 
unfrt)zen  and  no  further  action  will  be 
taken  with  respect  to  the  document. 

(f)  As  soon  as  practicable  after  receipt 
of  a  complete  copy  of  a  legal  process, 
the  TSP  will  review  it  to  determine 
whether  it  is  a  qualifying  legal  process 
as  described  in  §  1653.12.  The  TSP  will 
mail  a  decision  letter  to  all  parties 
fontaining  the  same  information 
described  at  §  1653.3(f). 

(g)  The  TSP  decision  letter  is  final. 
There  is  no  administrative  appeal  from 
the  TSP  decision. 

(h)  An  accoimt  frozen  under  this 
section  will  be  unfrozen  as  follows: 

(1)  If  a  complete  document  has  not 
been  received  within  30  days  of  the  date 
of  a  request  described  in  paragraph  (e) 
of  this  section; 

(2)  If  the  account  was  frozen  pursuant 
to  a  legal  process  requiring  the  TSP  to 
freeze  the  participant's  account  in 
anticipation  of  an  order  to  pay  from  the 
account,  the  account  will  be  unfrozen  if 
any  one  of  the  following  events  occurs: 

(i)  As  soon  as  practicable  after  the 
TSP  receives  a  complete  copy  of  an 
order  vacating  or  superseding  the 
preliminary  order  (unless  the  order 
vacating  or  superseding  the  preliminary 
order  qualifies  to  place  a  freeze  on  the 
account); 

(ii)  Upon  payment  pursuant  to  the 
order  to  pay  from  the  account,  if  the 
TSP  determines  that  the  order  is 
qualifying;  or 

(iii)  As  soon  as  practicable  after  the 
TSP  issues  a  decision  letter  informing 
>  the  parties  that  the  order  to  pay  from  the 
account  is  not  a  qualifying  legal  process; 

(3)  If  the  account  was  frozen  after  the 
TSP  received  a  document  that  purports 
to  be  a  legal  process  requiring  payment 
from  the  participant's  account,  the 
account  will  be  unfrozen: 

(i)  Upon  payment  pursuant  to  a 
qualifying  legal  process;  or 

(ii)  As  soon  as  practicable  after  the 
TSP  informs  the  parties  that  the 
document  is  not  a  qualifying  legal 
process. 

(i)  The  TSP  will  hold  in  abeyance  the 

!)rocessing  of  a  pajrment  required  by 
egal  process  if  the  TSP  is  notified  in 
writing  that  the  legal  process  has  been 
appealed,  and  that  the  effect  of  the  filing 
of  the  appeal  is  to  stay  the  enforceability 
of  the  legal  process.  "The  notification 
must  be  accompanied  by  the 
documentation  and  citations  to  legal 
authority  described  at  §  1653. 3(i). 

(j)  Multiple  qualifying  legal  processes 
relating  to  the  same  TSP  accoimt  and 
received  by  the  TSP  will  be  processed 
as  follows: 
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(1)  If  the  legal  processes  make  awards 
to  the  same  payee  or  payees  and  do  not 
indicate  that  the  awards  are  cumulative, 
the  TSP  will  only  honor  the  legal 
process  bearing  the  latest  effective  date. 

(2)  If  the  legal  processes  relate  to 
different  payees,  the  legal  process  will 
be  honored: 

(i)  In  the  order  of  their  receipt  by  the 
TSP,  if  received  by  the  TSP  on  different 
days;  or 

(ii)  In  the  order  of  thefr  effective 
dates,  if  received  by  the  TSP  on  the 
same  day. 

11653.14  Calculating  Mitmemwits. 

A  qualifying  legal  process  can  only 
require  the  payment  of  a  specified  dollar 
amount  from  the  TSP.  Payment 
pursuant  to  a  qualifying  legal  process 
will  be  calculated  in  accordance  with 
§  1653.4(a).  (d).  (f)  and  (g). 

11653.15  Payment 

Payment  pursuant  to  a  qualifying 
legal  process  will  be  made  in 
accordance  with  §  1653.5. 

Subpart  C— ChlM  Abuae  Court  Orders 

11653.21  Deflnltlona. 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1600.1. 

(b)  As  used  in  this  subpart: 

Child  means  an  individual  under  18 
years  of  age. 

Judgment  against  a  participant  for 
physically,  sexually,  or  emotionally 
abusing  a  child  means  any  legal  claim 
perfected  through  a  final  enforceable 
judgment  which  is  based  in  whole  or  in 
part  upon  the  physical,  sexual,  or 
emotional  abuse  of  a  child,  whether  or 
not  that  abuse  is  accompanied  by  other 
actionable,  wrongdoing,  such  as  sexual 
exploitation  or  gross  negligence. 

11653.22  PurpoM. 

Under  5  U.S.C.  8437(e)(3)  and 
8467(a)(2).  the  TSP  will  honor  a  court 
order  or  other  similar  process  in  the 
nature  of  a  garnishment  that  is  brought 
to  enforce  a  judgment  against  a 
participant  for  physically,  sexually,  or 
emotionally  abusing  a  child. 

f  1653.23    Processing  and  payment 

To  the  maximum  extent  consistent 
with  sections  8437(e)(3)  and  8467(a)(2), 
child  abuse  coiui  orders  will  be 
processed  by  the  TSP  under  the 
procedures  described  in  subparts  A  and 
B  of  this  part. 

45.  Part  1655  is  revised  to  read  as 
follows: 


PART1655— LOAN  PROGRAM 

Sec. 

1655.1  Definitions. 

1655.2  Eligibility  for  loans. 

1655.3  Information  concerning  the  cost  of  a 
loan. 

1655.4  Number  of  loans. 

1655.5  Loan  repayment  period. 

1655.6  Amount  of  loan. 

1655.7  Interest  rate. 

1655.8  Quarterly  statements. 

1655.9  Effect  of  loans  on  individual 
account. 

1655.10  Loan  application  process. 

1655.11  Loan  acceptance. 

1655.12  Loan  agreement. 

1655.13  Loan  approval  and  issuance. 

1655.14  Loan  payments. 

1655.15  Taxable  distributions. 

1655.16  Reamortization. 

1655.17  Prepayment. 

1655.18  Spousal  rights. 

1655.19  Effect  of  court  order  on  loan. 

1655.20  Residential  loans. 

Authority:  5  U.S.C.  8433(g)  and  8474. 

}  1655.1    Deflnitlons.- 

(a)  Definitions  generally  applicable  to 
the  Thrift  Savings  Plan  are  set  forth  at 

5  CFR  1690.1. 

(b)  As  used  in  this  part: 
Amortization  means  the  reduction  in 

a  loan  by  periodic  pa)rments  of  principal 
and  interest  according  to  a  schedule  of 
payments. 

Date  of  application  means  the  day  on 
which  the  TSP  record  keeper  receives 
the  loan  application,  either 
electronically  on  the  TSP  Web  site  or  on 
Form  TSP-20  or  Form  TSP-U-20. 

General  purpose  loan  means  any  TSP 
loan  other  than  a  loan  for  the  purchase 
or  construction  of  a  primary  residence. 

Guaranteed  funds  means  a  cashier's 
check,  money  order,  certified  check  (i.e., 
a  check  certified  by  the  financial 
institution  on  which  it  is  drawn), 
cashier's  draft,  or  treasurer's  check  frtim 
a  credit  imion. 

Loan  issue  date  means  the  date  on 
which  the  TSP  record  keeper  authorizes 
disbursement  of  the  funds  from  the 
participant's  account  for  the  loan 
amoimt. 

Loan  repayment  period  means  the 
time  over  which  payments  that  are 
required  to  repay  a  loan  in  full  are 
scheduled. 

Principal  or  principal  amount  means 
the  amount  borrowed  by  a  participant 
from  his  or  her  individual  account,  or, 
after  reamortization.  the  amount 
financed. 

Reamortization  means  the 
recalculation  of  periodic  payments  of 
principal  and  interest. 

Residential  loan  means  a  TSP  loan  for 
the  purchase  or  construction  of  a 
primary  residence. 

Taxable  distribution  means  the 
amoimt  of  outstanding  principal  and 


interest  on  a  loan  which  must  be 
reported  to  the  Internal  Revenue  Service 
as  taxable  income  as  a  result  of  the 
fulure  of  a  participant  to  repay  a  loan 
in  full,  according  to  the  terms  of  the 
loan  agreement. 

f  1655.2    Eligibility  for  loens. 

A  participant  who  is  eligible  to 
contribute  to  the  TSP  and  who  is  in  pay 
status  is  eligible  to  apply  for  a  loan  from 
his  or  her  TSP  account.  Only  a 
participant  who  has  at  least  $1,000  in 
employee  contributions  and  attributable 
earnings  in  his  or  her  account  may 
receive  a  loan  (subject  to  the  other  terms 
and  conditions  set  forth  in  this  part).  A 
participant  who  is  separated  from 
Government  service  may  not  receive  a 
loan  from  his  or  her  TSP  account. 

(1655.3    Information  concerning  tlie  cost 
of  a  loan. 

Information  concerning  the  cost  of  a 
loan  is  provided  in  the  booklet  TSP 
Loan  Program  (available  on  the  TSP 
Web  site,  from  the  participant's 
personnel  office  or  service,  or  from  the 
TSP  record  keeper).  From  this 
information,  a  participant  can  determine 
the  effects  of  a  loan  on  his  or  her 
account  balance  and  can  compare  the 
cost  of  a  loan  to  that  of  other  sources  of 
financing. 

§1655.4    Numberorioans. 

A  participant  may  have  no  more  than 
two  loans  outstanding  frt>m  his  or  her 
TSP  account  at  any  time.  Only  one  of 
the  two  outstanding  loans  may  be  a 
residential  loan.  A  participant  with  both 
a  civilian  TSP  accoimt  and  a  uniformed 
services  TSP  account  may  have  two 
outstanding  loans  from  each  account. 


f  1655.5 

(a)  Minimum.  The  minimum 
repayment  period  a  participant  may 
request  for  a  loan  is  one  year  of 
scheduled  payments. 

(b)  Maximum.  The  maximum 
repayment  period  a  participant  may 
request  for  a  general  purpose  loan  is  five 
years  of  scheduled  payments.  The 
maximum  repayment  period  a 
participant  may  request  for  a  residential 
loan  is  15  years  of  schediUed  payments. 

I1655J    Amount  of  loen. 

(a)  Minimum  amount.  The  initial 
principal  amount  of  any  loan  may  not 
be  less  than  $1,000. 

(b)  Maximum  amount.  The  principal 
amount  of  a  new  loan  must  be  less  than 
or  equal  to  the  smallest  of  the  following: 

(1)  The  portion  of  the  participant's 
individual  account  balance  that  is 
attributable  to  employee  contributions 
and  attributable' earnings  (not  including 
any  outstanding  loan  principal): 
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(2)  50  percent  of  the  participant's 
vested  account  balance  (including  any 
outstanding  loan  balance)  or  $10,000. 
whichever  is  greater,  minus  any 
outstanding  loan  balance:  or 

(3)  $50,000  minus  the  participant's 
highest  outstanding  loan  balance  (if  any) 
during  the  last  12  months. 

(c)  If  a  participant  has  both  a  civilian 
TSP  account  and  a  uniformed  services 
TSP  account,  the  maximum  loan 
amount  available  will  be  based  on  a 
calculation  that  takes  into  consideration 
the  account  balances  and  outstanding 
loan  balances  for  both  accounts. 

f  16S5.7    InlWMt  rM>. 

(a)  Loans  will  bear  interest  at  the  G 
Fund  rate  in  effect  on  the  date  the  TSP 
record  keeper  receives  the  paper 
application  or  on  the  date  the  request  is 
entered  on  the  TSP  Web  site. 

(b)  The  interest  rate  calculated  under 
this  section  remains  fixed  until  the  loan 
is  repaid,  unless  the  participant  informs 
the  TSP  record  keeper  that  he  or  she 
entered  into  active  duty  military  service 
and  requests  that  the  interest  rate  on  a 
loan  issued  before  entry  into  active  duty 
military  service  be  reduced  to  an  annual 
rate  of  6  percent  for  the  period  of  such 
service.  The  participant  must  provide 
the  record  keeper  with  the  beginning 
and  ending  dates  of  active  duty  military 
service. 

11655.8  Quifrty  ■toUiwntt. 
Information  relating  to  any 

outstanding  loan  will  be  included  on 
the  quarterly  participant  statements. 

11665.9  Eftect  of  loans  on  IfMttvMual 
•oeount 

(a)  The  amount  borrowed  will  be 
removed  from  the  participant's  account 
when  the  loan  is  disbursed. 
Consequently,  these  funds  will  no 
longer  generate  earnings. 

(b)  The  loan  principal  will  be 
disbursed  from  that  portion  of  the 
account  represented  by  employee 
contributions  and  attributable  earnings, 
pro  rata  from  each  investment  fund  in 
which  the  account  is  invested  and  pro 
rata  from  tax-deferred  and  tax-exempt 
balances. 

(c)  Loan  payments,  including  both 
principal  and  interest,  will  be  credited 
to  the  participant's  individual  account. 
Loan  payments  will  be  credited  to  the 
appropriate  investment  fund  in 
accordance  with  the  participant's  most 
recent  contribution  allocation. 


(b)  The  following  participants  may 
also  apply  for  and  complete  a  loan 
request  on  the  TSP  Web  site: 

(1)  FERS  participants  or  members  of 
the  uniformed  services  requesting  a 
general  purpose  loan  if  they  are  (i) 
unmarried,  or  (ii)  married  and  have 
been  granted  an  exception  to  the 
spousal  requirements  described  in 
§1655.18. 

(2)  CSRS  participants  requesting  a 
general  piupose  loan  if  they  are  (i) 
unmarried,  (ii)  married  and  provide  a 
current  address  for  their  spouse,  or  (iii) 
married  and  have  been  granted  an 
exception  to  the  spousal  requirements 
described  in  §1655.18. 

(c)  Persons  not  described  in  paragraph 
(b)  of  this  section  may  use  the  TSP  Web 
site  to  submit  a  loan  application  and 
obtain  a  loan  agreement,  but  must 
complete  the  process  by  submitting  the 
resulting  loan  agreement  and  any 
related  documentation  on  paper. 


11665.10    Loan  appllcirtlon  I 

(a)  Any  participant  may  apply  for  a 
loan  by  submitting  a  completed  loan 
application  (Form  TSP-20  or  Form 
TSP-U-20)  to  the  TSP  record  keeper. 


11655.11  Lean 
The  TSP  record  keeper  will  reject  a 

loan  application  if: 

(a)  The  participant  is  not  qualified  to 
apply  for  a  loan  under  §  1655.2  or  has 
failed  to  provide  all  required 
information  on  the  loan  application; 

(b)  The  participant  has  the  maximum 
number  of  loans  outstanding  or,  if  the 
application  is  for  a  residential  loan,  the 
participant  has  a  residential  loan 
outstanding  from  the  same  account: 

(c)  The  participant  has  a  pending  loan 
agreement  or  in-service  withdrawal 
request; 

(d)  The  amount  of  the  requested  loan 
is  less  than  the  minimum  amount  set 

.  forth  in  §  1655.6(a); 

(e)  A  hold  has  been  placed  on  the 
account  pursuant  to  5  CFR  1653.3(c):  or 

(f)  The  participant  has  received  a 
taxable  loan  distribution  from  the  TSP 
within  the  12-consecutive-month  period 
preceding  the  date  of  the  application, 
unless  the  taxable  distribtition  was  the 
result  of  the  participant's  failure  to 
repay  the  loan  upon  his  or  her 
separation  frt>m  Government  service. 

11655.12  Loan  agrawnanL 

(a)  Upon  determining  that  a  loan 
application  meets  the  requirements  of 
this  part,  the  TSP  record  keeper  will 
provide  the  participant  with  the  terms 
and  conditions  of  the  loan,  as  follows: 

(1)  If  the  participant  submits  a  paper 
loan  application,  the  TSP  record  keeper 
will  mail  the  loan  agreement  (Form 
TSP-21-G,  TSP-U-21-G,  TSP-21^.  or 
TSP-U-21-R.  as  applicable)  to  the 
participant  and  other  information,  as 
appropriate. 

(2)  If  a  loan  request  is  completed  on 
the  ThriitLine  or  the  TSP  Web  site,  the 


TSP  record  keeper  will  mail  the 
participant  a  confirmation  that  states  the 
terms  and  conditions  of  the  loan. 

(3)  If  the  participant  initiates  a  loan 
request  on  the  TSP  Web  site  which 
cannot  be  completed  on  the  Web  site, 
the  participant  must  print  the  partially 
completed  loan  agreement  directly  from 
the  Web  site,  provide  any  missing 
information  (including  spouse's 
signature  or  documents  supporting  a 
residential  loan  request,  if  applicable), 
and  submit  it  to  the  TSP  record  keeper. 

(b)  By  signing  the  loan  agreement, 
either  electronically  or  on  the  form,  the 
participant  agrees  to  be  bound  by  all  of 
its  terms  and  conditions,  agrees  to  repay 
the  loan  by  payroll  deduction,  and 
certifies,  under  penalty  of  perjury,  to  the 
truth  and  completeness  of  all  statements 
made  in  the  loan  application  and  loan 
agreement  to  the  best  of  his  or  her 
loaowledge. 

(c)  For  loans  submitted  on  paper  and 
those  that  cannot  be  completed  on  the 
TSP  Web  site,  the  TSP  record  keeper 
must  receive  the  completed  loan 
agreement  (including  any  required 
supporting  documentation)  before  the 
expiration  date  stated  on  the  loan 
agreement  or  the  agreement  will  not  be 
processed. 

(d)  The  signed  loan  agreement  must 
be  accompanied  by: 

(1)  In  the  case  of  a  residential  loan, 
supporting  materials  that  document  the 
purchase  or  construction  of  the 
residence  and  the  amount  requested  (as 
described  in  §  1655.20);  and 

(2)  Any  other  information  that  the  - 
Executive  Director  may  require. 

(e)  A  participant  may  request  that  the 
loan  be  disbursed  by  direct  deposit  to  a 
checking  or  savings  accoimt  maintained 
by  the  participant  in  a  financial 
institution  by  properly  completing  the 
required  information  on  the  loan 
agreement  or  on  the  TSP  Web  site,  if  the 
loan  request  can  be  completed  on  the 
Web  site. 

11655.13    Loan  approval  and  iaauanca. 

(a)  When  the  completed  loan 
agreement  is  signed  electronically  or 
retiuned  by  the  participant  to  the  TSP 
record  keeper,  together  with  any 
documentation  required  to  be 
submitted,  the  loan  will  be  initially 
approved  or  denied  by  the  TSP  record 
keeper  based  upon  the  requirements  of 
this  part,  including  the  following 
conditions: 

(1)  The  participant  has  signed  the 
promise  to  repay  the  loan,  has  agreed  to 
repay  the  loan  through  payroll 
deductions,  and  has  certified  that  the 
information  given  is  true  and  complete 
to  the  best  of  the  participant's 
knowledge; 
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(2)  Processing  of  the  loan  would  not 
be  prohibited  by  §  1655.19  relating  to 
court  orders; 

(3)  The  spouse  of  a  FERS  or 
imiformed  services  participant  has 
consented  to  the  loan  or,  if  the  spouse's 
whereabouts  are  unknown  or 
exceptional  circumstances  make  it 
inappropriate  to  secure  the  spouse's 
consent,  an  exception  to  the  spousal 
requirement  described  in  §  1655.18  has 
been  granted; 

(4)  The  spouse  of  a  CSRS  participant 
has  been  given  notice  or,  if  the  spouse's  . 
whereabouts  are  unknown,  an  exception 
to  the  spousal  requirement  described  in 
§  1655.18  has  been  granted; 

(5)  When  a  paper  agreement  is 
required,  the  completed  loan  agreement, 
including  all  required  supporting 
documentation,  was  received  by  the 
TSP  record  keeper  before  the  expiration 
date  specified  on  the  loan  agreement; 
and 

(6)  The  participant  has  met  any  other 
conditions  that  the  Executive  Director 
may  require. 

.  (b)  If  approved,  the  loan  will  be 
issued  unless  the  TSP  record  keeper 
determines  that: 

(1)  The  participant's  employing 
agency  has  reported  the  participant's 
death  or  separation  from  Government 
service; 

(2)  The  participant's  accoimt  balance 
on  the  loan  issue  date  does  not  contain 
sufficient  employee  contributions  and 
associated  earnings  to  make  a  loan  of  at 
least  $1,000; 

(3)  A  hold  on  the  account  is  processed 
before  the  loan  is  disbursed;  or 

(4)  A  taxable  distribution  on  an 
outstanding  loan  is  declared  before  the 
new  loan  is  issued. 

(c)  If  the  loan  is  otherwise  acceptable 
but  the  amount  available  to  borrow  is 
less  than  the  requested  amount  (but  is 
at  least  $1,000),  the  loan  will  be  issued 
in  the  maximum  eunount  avedlable  at  the 
time  of  the  disbursement.  In  such  a  case, 
the  periodic  payment  amount  will 
remain  the  same  and  the  loaii  term  may 
be  shortened. 

(d)  A  loan  is  considered  to  have  been 
made  to  a  participant  on  the  loan  issue 
date. 

f  1555.14    Loan  payments. 

(a)  Loan  payments  must  be  made 
through  pajrroU  deduction  in 
accordance  with  the  loan  agreement. 
Once  loan  payments  begin,  the 
employing  agency  cannot  terminate  the 
payroll  deductions  at  the  employee's 
request,  unless  the  TSP  instructs  it  to  do 
so. 

(b)  The  participant  may  make 
additional  payments  by  mailing  a 
personal  check  or  guaranteed  funds  to 


the  TSP  record  keeper.  If  the  TSP 
receives  a  payment  that  repays  the 
outstanding  loan  amount  and  overpays 
the  loan  by  $10.00  or  more,  the 
overpayment  will  be  refunded  to  the 
participant.  Overpayments  of  less  than 
$10  will  be  applied  to  the  participant's 
account  and  will  not  be  refunded. 

(c)  The  initial  payment  on  a  loan  is 
due  on  or  before  the  60th  day  following 
the  loan  issue  date. 

(d)  Subsequent  payments  are  due  at 
regular  intervals  as  prescribed  in  the 
loan  agreement,  or  most  recent 
amortization,  according  to  the 
participant's  pay  cycle. 

(e)  If  a  payment  is  not  made  when 
due,  the  "TSP  will  notify  the  participant 
of  the  missed  payment  and  the 
participant  must  make  up  the  payment 
in  full.  If  the  participant  does  not  make 
up  the  payment  by  Ae  end  of  the 
calendar  quarter  following  the  calendar 
quarter  in  which  the  payment  was 
missed,  the  TSP  will  declare  the  loan  to 
be  a  taxable  distribution  in  accordance 
with  §  1655.15.  The  participant's  make- 
up payment  must  be  in  the  form  of  a 
personal  check  or  guaranteed  funds. 

(f)  Interest  will  not  accrue  on  the 
missed  payment  if  the  payment  is  made 
up  by  the  deadline  established  in 
accordance  with  paragraph  (e)  of  this 
section.  Interest  will  accrue  on  the 
missed  payment  if  the  payment  is  not 
made  up  by  the  deadline  and  will  be 
included  in  the  calculation  of  any 
taxable  distribution  subsequently 
declared  in  accordance  with  §  1655.15. 
Interest  will  also  accrue  on  payments 
missed  while  a  participant  is  in  nonpay 
status. 

§1655.15    Taxable  distributions. 

(a)  The  Board  may  declare  any  impaid 
loan  principal,  plus  impaid  interest,  to 
be  a  taxable  distribution  from  the  Plan 
if: 

(1)  A  participant  is  in  a  confirmed 
nonpay  status  for  a  period  of  one  year 
or  more,  has  not  advised  the  TSP  that 
he  or  she  is  serving  on  military  duty, 
and  payments  are  not  resumed  after  the 
participant  is  notified  the  loan  has  been 
reamortized; 

(2)  A  participant  separates  from 
Govenunent  service  and  does  not  repay 
the  outstanding  loan  principal  and 
interest  in  full  within  the  period 
specified  by  the  notice  to  tlie  participant 
from  the  TSP  record  keeper  explaining 
the  participant's  repayment  options; 

(3)  The  "TSP  record  keeper  advises  the 
participant  that  there  are  missing 
payments  and  the  participant  fails  to 
make  (by  personal  check  or  guaranteed 
funds)  a  direct  payment  of  the  entire 
missing  amount  or  repayment  in  full  by 


the  deadline  established  in  accordance 
with  §  1655.14(e); 

(4)  Any  material  information  provided 
in  accordance  with  §§  1655.10, 1655.12, 
or  1655.18  is  found  to  be  false: 

(5)  With  the  exception  of  a  loan 
described  in  5  CFR  1620.45,  the  loan  is 
not  repaid  in  full  (including  interest 
due)  within  five  years,  in  the  case  of  a 
general  purpose  loan,  or  within  15 
years,  in  the  case  of  a  residential  loan, 
from  the  loan  issue  date: 

(6)  The  participant  dies;  or 

(7)  The  participant  is  a  debtor  in  a 
chapter  13  bankruptcy  action  and  a 
court  order  requires  that  no  TSP  loan 
payments  may  be  deducted  frxim  the 
participant's  pay. 

(b)  If  a  taxable  distribution  occurs  in 
accordance  with  paragraph  (a)  of  this 
section,  the  Board  will  notify  the 
participant  of  the  amount  and  date  of 
the  distribution.  The  Board  will  report 
the  distribution  to  the  Internal  Revenue 
Service  as  income  for  the  year  in  which 
it  occurs.  That  portion  of  a  loan  that 
represents  a  uniformed  services 
participant's  contributions  from  combat 
zone  pay  will  not  be  included  in  this 
calculation. 

(c)  If  a  participant  dies  and  a  taxable 
distribution  occurs  in  accordance  with 
paragraph  (a)  of  this  section,  the  Board 
will  notify  the  participant's  estate  of  the 
amount  and  date  of  the  distribution. 
Neither  the  estate  nor  any  other  person, 
including  a  beneficiary,  may  repay  the 
loan  of  a  deceased  participant. 

(d)  If,  because  of  Board  or  TSP  record 
keeper  error,  a  TSP  loan  is  declared  a 
taxable  distribution  under 
circumstances  that  make  such  a 
declaration  inconsistent  with  this  part, 
or  inconsistent  with  other  procedures 
established  by  the  Board  or  TSP  record 
keeper  in  connection  with  the  TSP  loan 
program,  the  taxable  distribution  will  be 
reversed.  The  participant  will  be 
provided  an  opportunity  to  reinstate 
loan  payments  or  repay  in  full  the 
outstanding  balance  on  the  loan. 

§1655.16    Raamortization. 

(a)  A  participant  may  request 
reamortization  of  a  loan  at  any  time  to 
change  the  amoimt  of  the  payments, 
unless  the  loan  is  in  a  default  status. 

(b)  Upon  reamortization,  the  new 
principal  balance  of  the  loan  will  equal 
the  unpaid  principal  on  the  date  of 
reamortization  plus  any  interest  due  on 
the  unpaid  principal. 

(c)  Tne  interest  rate  on  a  reamortized 
loan  will  be  the  same  as  the  interest  rate 
on  the  original  loan. 

(d)  A  participant  may  request 
reamortization  by  using  the  TSP  Web 
site  or  by  contacting  a  TSPSO 
participant  service  representative. 
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(e)  When  a  participant's  pay  cycle 
changes  for  any  reason,  he  or  she  should 
request  a  reamortization  to  adjust  the 
scheduled  payment  to  an  equivalent 
amount  in  the  new  pay  cycle.  If  the  new 
pay  cycle  results  in  fewer  payments  per 
year  and  the  participant  does  not 
reamortize  the  loan,  the  loan  may  be 
declared  a  taxable  distribution  pursuant 
to  §  1655.15(a)(3). 

11665.17    Prapeyment. 

(a)  A  participant  may  repay  a  loan  in 
full,  without  a  penalty,  at  any  time 
before  the  declaration  of  a  taxable 
distribution  under  §  1655.15,  unless  the 
participant  has  separated  from 
Government  service  and  has  submitted 
a  signed  statement  that  he  or  she  has 
forfeited  the  right  to  repay  the  loan  in 
full.  Repayment  in  full  means  receipt  by 
the  TSP  record  keeper  of  a  payment,  by 
personal  check  or  guaranteed  funds 
made  payable  to  the  Thrift  Savings  Plan, 
of  all  principal  and  interest  due  on  the 
loan. 

(b)  If  a  participant  retiuns  a  loan 
check  to  the  TSP  record  keeper,  it  will 
be  treated  as  a  repayment:  however, 
additional  interest  may  be  owed.  The 
loan,  even  though  repaid,  will  also  be 
taken  into  account  in  determining  the 
maximum  amount  available  for  futiue 
loans,  in  accordance  with  §  1655.6(b). 

(c)  The  amount  outstanding  on  a  loan 
can  be  obtained  from  the  TSP  Web  site, 
the  ThriflLine,  or  a  TSPSO  participant 
service  representative,  or  by  a  written 
request  to  the  TSP  record  keeper. 

11665.16    SpouMi  rights. 

(a)  Spouse  ofCSRS  participant.  (1) 
Before  a  loan  is  disbursed  to  a  CSRS 
participant,  the  TSP  record  keeper  will 
send  a  notice  to  the  participant's  current 
spouse  that  the  participant  has  applied 

for  a  loan. 

(2)  A  CSRS  participant  may  obtain  an 
exception  to  the  requirement  described 
in  paragraph  (a)(1)  of  this  section  if  the 
participant  establishes,  to  the 
satisfaction  of  the  Executive  Director, 
that  the  spouse's  whereabouts  are 
unknown  as  described  in  paragraph  (c) 
of  this  section. 

(b)  Spouse  ofFERS  or  uniformed 
services  participant.  (1)  Before  a  loan 
agreement  is  approved  for  a  FERS  or 
uniformed  services  participant,  the 
spouse  must  consent  to  the  loan  by 
signing  the  loan  agreement. 

(2)  A  FERS  or  uniformed  services 
participant  may  obtain  an  exception  to 
the  requirement  described  in  paragraph 
(b)(1)  of  this  section  if  the  participant 
establishes,  to  the  satisfaction  of  the 
Executive  Director,  that: 

(i)  The  spouse's  whereabouts  are 
unknown:  or 


(ii)  Exceptional  circimistances  prevent 
the  participant  frt>m  obtaining  the 
spouse's  consent. 

(c)  Exception  to  spousal  requirements. 
The  procediues  for  obtaining  an 
exception  to  the  spousal  requirements 
described  in  paragraphs  (a)(1)  and  (b)(1) 
of  this  section  are  the  same  as  the 
procedures  described  in  5  CFR  1650.64 
and  1650.65. 

(d)  Certification  of  truthfulness.  (1)  By 
signing  the  loan  application  and  the 
loan  agreement,  electronically  or  on 
paper,  the  participant  certifies,  under 
penalty  of  perjury,  that  all  information 
provided  to  the  TSP  diuing  the  loan 
process  is  true  and  complete,  including 
statements  concerning  the  participant's 
marital  status,  the  spouse's  address  at 
the  time  the  application  is  filed,  or  the 
current  spouse's  consent  to  the  loan. 

(2)  If  the  Board  receives  a  written 
allegation  from  the  spouse  that  the 
participant  may  have  misrepresented 
his  or  her  marital  status  or  tne  spouse's 
address  (in  the  case  of  a  CSRS 
participant),  or  that  the  signature  of  the 
spouse  of  a  FERS  participant  was 
forged,  the  Board  will  submit  the 
information  or  document  in  question  to 
the  spouse  and  request  that  he  or  she 
state  in  writing  that  the  information  is 
false  or  that  the  spouse's  signature  was 
forged.  In  the  event  of  an  alleged 
forgery,  the  Board  will  also  request  the 
spouse  to  provide  at  least  three  samples 
of  his  or  her  signatiire. 

(3)  If  the  spouse  affirms  the  allegation, 
in  accordance  with  the  procedure  set 
forth  in  paragraph  (d)(2)  of  this  section, 
and  the  loan  has  been  disbursed,  the 
Board  will  give  the  participant  an 
opportunity  to  repay  the  unpaid  loan 
principal  and  interest  within  60  days.  If 
the  loan  is  repaid  during  this  period,  the 
Board  will  not  investigate  the  spouse's 
allegation. 

(4)  Paragraph  (d)(3)  of  this  section 
will  not  apply  if  the  participant  has 
received  a  final  divorce  decree  before 
the  funds  are  received  by  the  Thrift 
Savings  Plan. 

(5)  It  the  unpaid  loan  principal  and 
interest  are  not  repaid  to  the  Plan  in  full 
within  the  time  period  provided  in 
paragraph  (d)(3)  of  this  section,  the 
Board  will  conduct  an  investigation  into 
the  allegation.  If  the  participant  has 
received  a  final  divorce  decree  before 
the  funds  are  received  by  the  Thrift 
Savings  Plan,  the  Board  will  begin  its 
investigation  immediately. 

(6)  If  during  its  investigation,  the 
Board  finds  evidence  to  suggest  that  the 
participant  misrepresented  his  or  her 
marital  status  or  spouse's  address  (in  the 
case  of  a  CSRS  participant),  or 
submitted  the  loan  agreement  with  a 
forged  signature,  the  Board  will  refer  the 


case  to  the  Department  of  Justice  for 
criminal  prosecution  and.  if  the 
participant  is  still  employed,  to  the 
Inspector  General  or  other  appropriate 
authority  in  the  participant's  employing 
agency  for  administrative  action. 

(7)  Upon  receipt  of  an  allegation 
described  in  paragraph  (d)(2)  of  this 
section,  the  participant's  account  will  be 
frozen  and  no  loan  will  be  permitted 
until  after: 

(i)  30  days  have  elapsed  since  the 
participant's  spouse  was  sent  a  copy  of 
the  information  or  document  in 
question,  and  no  written  affirmation  of 
the  alleged  false  information  or  forgery 
(together  with  signature  samples,  if 
required)  has  been  received  by  the 
Board: 

(ii)  The  loan  is  repaid  pursuant  to 
paragraph  (d)(3)  of  this  section; 

(iii)  TTie  Executive  Director  concludes 
that  the  Board's  investigation  did  not 
yield  persuasive  evidence  that  supports 
the  spouse's  allegation: 

(iv)  The  Executive  Director  has  been 
assiued  in  writing  by  the  spouse  that 
any  future  request  for  a  loan  or 
withdrawal  comports  with  the 
applicable  requirement  of  notice  or 
consent:  or 

(v)  The  participant  is  divorced. 

11655.19  Effect  of  court  order  on  loan. 
Upon  receipt  of  a  docimient  that 

purports  to  be  a  qualifying  retirement 
benefits  court  order,  qualifying  legal 
process  relating  to  a  participant's  legal 
obligation  to  provide  child  support  or  to 
make  alimony  payments,  or  a  qualifying 
child  abuse  order,  the  participant's  'TSP 
accoimt  will  be  frozen.  After  the 
account  is  frozen,  no  loan  mil  be 
allowed  until  the  account  is  un&Dzen. 
The  Board's  procedures  for  processing 
court  orders  and  legal  processes  are 
explained  in  5  CFR  part  1653. 

11665.20  ResMantial  loans. 

(a)  A  residential  loan  will  be  made 
only  for  the  purchase  or  construction  of 
the  primary  residence  of  the  participant, 
or  for  the  participant  and  his  or  her 
spouse,  and  for  related  purchase  costs. 
The  participant  must  actually  bear  all  or 
part  of  the  cost  of  the  purchase.  If  the 
participant  purchases  a  primary 
residence  with  someone  other  than  his 
or  her  s[>ouse.  only  the  portion  of  the 
piuchase  costs  that  is  borne  by  the 
participant  will  be  considered  in 
making  the  loan.  A  residential  loan  will 
not  be  made  for  the  purpose  of  paying 
off  an  existing  mortgage  or  otherwise 
providing  financing  for  a  primary 
residence  purchased  more  than  2  years 
before  the  date  of  the  loan  application. 

(b)  A  primary  residence  must  be  used 
by  the  participant  as  his  or  her  principal 
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residence.  A  primary  residence  may 
include  a  house,  a  townhouse,  a 
condominium,  a  share  in  a  cooperative 
housing  corporation,  a  mobile  home,  a 
boat,  or  a  recreational  vehicle:  a  primary 
residence  does  not  include  a  second 
home  or  vacation  home.  A  participant 
cannot  have  more  than  one  primary 
residence. 

(c)  Purchase  of  a  primary  residence 
means  acquisition  of  the  residence 
through  the  exchange  of  cash  or  other 
property  or  through  the  total 
construction  of  a  new  residence.  A 
residen^al  loan  will  not  be  made  for  a 
lease-to-buy  option,  unless  the  option  to 
buy  is  being  exercised.  Construction  of 
an  addition  to  or  the  renovation  of  a 
residence  or  the  purchase  of  Ifuid  only 
does  not  constitute  the  purchase  of  a 
primary  residence. 

(d)  Related  purchase  costs  are  any 
costs  that  are  incun«d  directly  as  a 
result  of  the  purchase  or  construction  of 
a  residence  and  which  can  be  added  to 
the  basis  of  the  residence  for  Federal  tax 
purposes.  Points  or  loan  origination  fees 
charged  for  a  loan,  whether  or  not  they 
are  ^ated  as  part  of  the  basis,  are  not 
considered  a  piu-chase  cost.  Real  estate 
taxes  cannot  be  included. 

(e)  The  dociunentation  required  for  a 
loan  under  this  section  is  as  follows: 

(1)  For  all  purchases,  except  for 
construction,  a  copy  of  a  home  purchase 
contract  or  a  settlement  sheet:  or 

(2)  For  construction,  a  home 
construction  contract.  If  a  single  home 
construction  contract  is  unavailable, 
other  contracts,  building  permits, 
receipts,  assessments,  or  other 
dociunentation  that  demonstrates  the 
construction  of  an  entire  primary 
residence  and  expenses  in  the  amount 
of  the  loan  may  be  accepted  at  the 
discretion  of  the  Executive  Director. 

(f)  The  documentation  provided 
under  this  section  must — 

(1)  Be  bv>m  a  third  party: 

(2)  Show  the  participant  as  the 
purchaser  or  builder: 

(3)  Show  the  piuchase  price  or 
constrtiction  price; 

(4)  Show  the  full  address  of  the 
residence:  and 

(5)  Bear  a  date  that  is  no  more  than 
24  months  preceding  the  expiration  date 
of  the  loan  agreement. 

46.  Part  1690  is  revised  to  read  as 
follows: 

PART  1690— THRIFT  SAVINGS  PLAN 

Subpart  A— General 

Sec. 

1690.1    Definitions. 

Subpart  B— MIscallanaous 

1690.11  Plan  year. 

1 690. 1 2  Power  of  attorney. 


1690.13    Guardianship  and  conservatorship 
orders. 

Authority:  5  U.S.C.  8474. 
Subpart  A— Ganeral 

§1690.1    Definitions. 

As  used  in  this  chapter: 

Account  or  individual  account  means 
the  account  established  for  a  participant 
In  the  Thrift  Savings  Plan  under  5 
U.S.C.  8439(a). 

Account  balance  means  the  sum  of 
the  dollar  balances  for  each  source  of 
contributions  in  each  investment  fund 
for  an  individual  a£coimt.  The  dollar 
balance  in  each  Investment  fund  on  a 
given  day  is  the  product  of  the  total 
number  of  shares  in  that  Investment 
fund  multiplied  by  the  share  price  for 
the  investment  fund  on  that  day. 

Agency  automatic  (1  %)  contributions 
means  any  contributions  made  under  5 
U.S.C.  B432(c)(1)  and  (c)(3). 

Agency  matching  contributions  means 
any  contributions  made  imder  5  U.S.C. 
8432(c)(2). 

Basic  pay  means  basic  pay  as  defined 
in  5  U.S.C.  8331(3).  For  CSRS  and  FERS 
employees,  it  is  the  rate  of  pay  used  in 
computing  any  amoimt  the  individual  is 
otherwise  required  to  contribute  to  the 
Civil  Service  Retirement  and  Disability 
Fund  as  a  condition  of  participating  in 
the  Civil  Service  Retirement  System  or 
the  Federal  Employees'  Retirement 
System,  as  the  case  may  be.  For 
members  of  the  imlformed  services,  it  is 
basic  pay  payable  under  37  U.S.C.  204 
and  compensation  received  under  37 
U.S.C.  chapter  206. 

Board  means  the  Federal  Retirement 
Thrift  Investment  Board  established 
imder  5  U.S.C.  8472. 

C  Fund  means  the  Common  Stock 
Index  Investment  Fund  established 
under  5  U.S.C.  8438(b)(1)(C). 

Contribution  allocation  means  the 
apportionment  of  a  participant's  futiue 
contributions,  loan  payments,  and 
transfers  or  roll  overs  from  eligible 
employer  plans  or  traditional  IRAs 
among  the  TSP  Investment  funds. 

Contribution  election  means  a  request 
by  an  employee  to  start  contributing  to 
the  TSP,  to  change  the  amount  of 
contributions  made  to  the  TSP  each  pay 
period,  or  to  terminate  contributions  to 
the  TSP. 

Court  of  competent  jurisdiction  means 
the  court  of  any  state,  the  District  of 
Coliunbia,  the  Commonwealth  of  Puerto 
Rico.  Guam,  the  Northern  Mariana 
Islands,  or  the  Virgin  Islands,  and  any 
Indian  coiirt  as  defined  by  25  U.S.C- 
1301(3). 

CSRS  means  the  Civil  Service 
Retirement  System  established  by  5 
U.S.C.  chapter  83,  subchapter  ID,  or  any 
equivalent  Federal  retirement  system. 


CSRS  employee  or  CSHS  participant 
means  any  employee  or  participant 
covered  by  CSRS. 

Date  of  appointment  means  the 
effective  date  of  an  employee's 
accession  as  established  by  the  ciurent 
emplo)ang  agency. 

Z>ay  means  calendar  day,  unless 
otherwise  stated. 

Election  period  means  the  last 
calendar  month  of  a  TSP  open  season. 
It  is  the  earliest  period  during  which  a 
TSP  contribution  election  to  start  or 
change  the  amount  of  (but  not 
terminate)  contributions  can  become 
e£fective. 

Eligible  employer  plan  means  a  plan 
qualified  under  I.R.C.  section  401(a)  (26 
U.S.C.  401(a)).  including  a  section 
401  (k)  plan,  profit-sharing  plan,  defined 
benefit  plan,  stock  bonus  plan,  and 
money  purchase  plan;  an  annuity  plan 
described  in  I.R.C.  section  403(a)  (26 
U.S.C.  403(a));  an  annuity  contract 
described  in  I.R.C.  section  403(b)  (26 
U.S.C.  403(b)):  and  an  eligible  deferred 
compensation  plan  described  in  I.R.C. 
section  457(b)  (26  U.S.C.  457(b))  which 
is  maintained  by  an  eligible  employer 
described  in  I.R.C.  section  457(e)(1)(A) 
(26  U.S.C.  457(e)(1)(A)). 

Employee  contributions  means  any 
contributions  to  the  Thrift  Savings  Plan 
made  under  5  U.S.C.  8351(a),  8432(a).  or 
8440a  throu^  8440e. 

Employer  contributions  means  agency 
automatic  (1%)  contributions  under  5 
U.S.C.  8432(c)(1)  or  8432(c)(3),  and 
agency  matching  contributions  under  5 
U.S.C.  8432(c)(2)  or  5  U.S.C.  8440e. 

Employing  agency  means  the 
organization  that  employs  an  individual 
eligible  to  contribute  to  the  TSP  and  that 
has  authority  to  make  personnel 
compensation  decisions  for  the 
individual.  It  Includes  the  luuformed 
services. 

Executive  Director  means  the 
Executive  Director  of  the  Federal 
Retirement  Thrift  Investment  Board 
under  5  U.S.C.  8474. 

F  Fund  means  the  Fixed  Income 
Investment  Fund  established  under  5 
U.S.C.  8438(b)(1)(B). 

FERS  means  the  Federal  Employees' 
Retirement  System  established  by  5 
U.S.C.  chapter  84  or  any  equivalent 
Federal  retirement  system. 

FERS  employee  or  FERS  participant 
means  any  employee  or  TSP  participant 
covered  by  FERS. 

FERSA  means  the  Federal  Employees' 
Retirement  System  Act  of  1986 
(FERSA),  Public  Uw  99-335, 100  Stat. 
514.  The  provisions  of  FERSA  that 
govern  the  TSP  are  codified  primarily  in 
subchapters  in  and  VII  of  Chapter  84  of 
Title  5,  United  States  Code. 
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Former  spouse  means  (as  defined  at  5 
U.S.C.  8401(12))  the  fonner  spouse  of  a 
TSP  participant  if  the  participant 
performed  at  least  18  months  of  civilian 
service  creditable  under  5  U.S.C.  8411 
as  an  employee  or  member,  and  if  the 
participant  and  former  spouse  were 
married  to  one  another  for  at  least  nine 
months. 

G  Fund  means  the  Govenunent 
Seciuities  Investment  Fimd  established 
under  5  U.S.C.  8438(b)(1)(A). 

G  Fund  rate  means  the  interest  rate 
computed  tmder  5  U.S.C.  8438(f)(2). 

I  Fund  means  the  Intemationd  Stock 
Index  Investment  Fimd  established 
under  5  U.S.C.  8438(b)(1)(E). 

In-service  withdrawal  request  means  a 

!>roperly  completed  withdrawal  election 
or  either  an  age-based  in-service 
withdrawal  or  a  financial  hardship  in- 
service  withdrawal,  on  any  form 
required  by  the  TSP,  together  with  the 
supporting  documentation  required  by 
the  application. 

Investment  fund  means  any 
investment  fund  established  puisiiant  to 
5  U.S.C.  8438.  • 

Open  season  means  the  period  during 
which  employees  may  elect  to  make  ■ 
contributions  to  the  TSP.  change  the 
amoimt  of  contributions,  or  terminate 
contributions  (without  losing  the  right 
to  resume  contributions  during  the  next 
open  season). 

Plan  participant  or  participant  means 
any  person  with  an  account  in  the  Thrift 
Savings  Plan  or  who  would  have  an 
account  but  for  an  employing  agency 
error. 

Post-employment  withdrawal  request 
means  a  properly  completed  withdrawal 
election  on  any  form  required  by  the 
TSP  in  order  for  a  participant  to  elect  a 
post-employment  withdrawal  of  his  or 
her  account  balance. 

Posting  means  the  process  of  crediting 
or  debiting  transactions  to  an  individual 
account. 

Posting  date  means  the  date  on  which 
a  transaction  is  credited  or  debited  to  a 
participant's  account. 

S  Fund  means  the  Small 
Capitalization  Stock  Index  Investment 
Fund  established  under  5  U.S.C. 
8438(b)(1)(D). 

Separation  from  Government  service 
means  generally  the  cessation  of 
employment  with  the  Federal 
Government.  For  civilian  employees  it 
means  termination  of  employment  with 
the  U.S.  Postal  Service  or  with  any  other 
employer  from  a  position  that  is  deemed 
to  be  Government  employment  for 
purposes  of  participating  in  the  TSP.  for 
31  or  more  full  calendar  days.  For 
imiformed  services  participants  it 
means  the  discharge  from  active  duty  or 
the  Ready  Reserve  or  the  transfer  to 


inactive  status  or  to  a  retired  list  as  more 
fully  described  in  5  CFR  1604.2. 

share  means  a  {>ortion  of  an 
investment  fimd.  Transactions  are 
posted  to  accounts  in  shares  at  the  share 
price  of  the  date  the  transaction  is 
posted.  The  number  of  shares  for  a 
transaction  is  calculated  by  dividing  the 
dollar  amount  of  the  transaction  by  the 
share  price  of  the  appropriate  date  for 
the  investment  fund  in  question.  The 
number  of  shares  is  computed  to  four 
decimal  places. 

Share  price  means  the  value  of  a  share 
in  an  investment  fund.  The  share  price 
is  calculated  separately  for  each 
investment  fund  for  each  business  day. 
The  share  price  includes  the  cumulative 
net  earnings  or  losses  for  each 
investment  fund  through  the  date  the 
share  price  is  calculated. 

Source  of  contributions  means 
employee  contributions,  agency 
automatic  (1%)  contributions,  or  agency 
matching  contributions.  All  amounts  in 
a  participant's  account  are  from  one  of 
these  three  sources. 

Spouse  means  the  person  to  whom  a 
TSP  participant  is  married  on  the  date 
he  or  she  signs  a  form  on  which  the  TSP 
requests  spousal  information,  including 
a  spouse  from  whom  the  participant  is 
legally  separated,  and  a  person  with 
whom  a  participant  is  living  in  a 
relationship  that  constitutes  a  common 
law  marriage  in  the  |urisdiction  in 
which  they  live.  Where  a  participant  is 
seeking  to  reclaim  an  account  that  has 
been  forfeited  pursuant  to  §  1650.16, 
spouse  also  means  the  person  to  whom 
the  participant  was  married  on  the 
withdrawal  deadline. 

Tax-deferred  balance  means 
employee  or  employer  contributions 
that  would  otherwise  be  includible  in 
gross  income  if  paid  directly  to  the 
participant  and  earnings  on  those 
contributions. 

Tax-exempt  balance  means  employee 
contributions  that  are  made  by 
uniformed  services  participants  from 
combat  zone  pay.  It  does  not  include 
earning  on  such  contributions. 

Thr^  Savings  Fund  or  Fund  means 
the  Fund  described  in  5  U.S.C.  8437. 

Thrift  Savings  Plan.  TSP.  or  Plan 
means  the  Thrift  Savings  Plan 
established  under  subchapters  III  and 
VII  of  the  Federal  Employees' 
Retirement  System  Act  of  1986.  5  U.S.C. 
8351  and  8401-8479. 

Thrift  Savings  Plan  Service  Office  or 
TSPSO  means  the  office  of  the  TSP 
record  keeper  which  provides  service  to 
participants.  The  TSPSO's  address  is: 
Thrift  Savings  Plan  Service  Office. 
National  Finance  Center.  P.O.  Box 
61500.  New  Orleans.  Louisiana  70161- 
1500. 


ThriftLine  means  the  automated  voice 
response  system  by  which  TSP 
participants  may,  among  other  things, 
access  their  accounts  by  telephone.  The 
lliriftLine  can  be  reached  at  (504)  255- 
8777. 

Traditional  IRA  means  an  individual 
retirement  account  described  in  I.R.C. 
section  408(a)  (26  U.S.C.  408(a))  and  an 
individual  retirement  annuity  described 
in  I.R.C.  section  408(b)  (26  U.S.C. 
408(b))  (other  than  an  endowment 
contract). 

TSP  record  keeper  means  the  entity 
that  is  engaged  by  the  Board  to  perform 
record  keeping  services  for  the  Thrift 
Savings  Plan.  The  TSP  record  keeper  is 
the  National  Finance  Center,  Office  of 
Finance  and  Management,  United  States 
Department  of  Agricultiue.  located  in 
New  Orleans,  Louisiana. 

TSP  Web  site  means  the  Internet 
location  maintained  by  the  Board, 
which  contains  information  about  the 
TSP  and  by  which  TSP  participants 
may,  among  other  things,  access  their 
accounts  by  computer.  The  TSP  Web 
site  address  is  www.tsp.gov. 

Uniformed  services  means  the  Army, 
Navy,  Air  Force,  Marine  Corps,  Coast 
Guard,  Public  Health  Service,  and  the 
National  Oceanic  and  Atmospheric 
Administration. 

Vested  account  balance  means  that 
portion  of  an  individual's  account 
which  is  not  subject  to  forfeiture  imder 
5  U.S.C.  8432(g). 

SubfMrt  B— Miscellaneous 

11090.11    Plan  yew. 

The  Thrift  Savings  Plan's  plan  year  is 
established  on  a  calendar-year  basis  for 
all  purposes,  except  where  another 
applicable  provision  of  law  requires  that 
a  fiscal  year  or  other  basis  be  used.  As 
used  in  this  section,  the  term  "calendar- 
year  basis"  means  a  twelve-month 
period  beginning  on  January  1  and 
ending  on  December  31  of  the  same 
year. 

f1W0.12    Powwrofattomsy. 

This  section  applies  to  all  regulations 
in  this  chapter  that  require  a  signature 
by  the  participant  on  a  TSP  form,  where 
the  participant  desires  to  effect 
transactions  through  an  agent  (i.e.,  an 
attorney-in-fact).  Before  an  attorney-in- 
fact  may  sign  aTSP  form  on  behalf  of 
a  participant,  the  TSP  must  have 
approved  either  a  general  power  of 
attorney  which  authorizes  the  attorney- 
in-fact  to  act  on  behalf  of  the  participant 
with  respect  to  the  participant's 
personal  property  or  in  Federal 
Govenunent  retirement,  financial,  or 
business  transactions,  or  a  special 
power  of  attorney  which  authorizes  the 
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attorney-in-fact  to  effect  transactions  in 
the  TSP  on  behalf  of  the  participant.  For 
the  TSP  to  approve  a  power  of  attorney, 
it  must  be  authenticated,  attested, 
acknowledged,  or  certified  by  the 
principal  before  a  notary  public  or  other 
official  authorized  by  law  to  administer 
oaths  or  affiinnations.  The  TSP  will 
advise  the  person  submitting  a  power  of 
attorney  whether  it  is  valid  to  effect 
transactions  in  the  TSP. 

}  1680.13    Guardianship  and 
conservatorship  orders. 

This  section  applies  to  all  regulations 
in  this  chapter  that  require  a  signature 


by  the  participant  on  a  TSP  form,  where 
the  participant  is  legally  imable  to  sign 
his  or  her  name  because  of  physical  or 
mental  incapacity.  Before  a  guardian  or 
conservator  may  sign  a  TSP  form  on 
behalf  of  such  a  participant,  the  Board 
must  have  approved  a  guardianship  or 
conservatorship  order  issued  by  a  coiul 
of  competent  jurisdiction,  as  defined  in 
§  1690.1,  which  generally  authorizes  the 
guardian  or  conservator  to  manage  the 
participant's  estate,  personal  property, 
business  or  financial  affairs,  or 
retirement  benefits,  or  which 
specifically  authorizes  the  guardian  or 


conservator  to  act  on  behalf  of  the 
participant  to  effect  transactions  in  the 
TSP.  For  a  guardianship  or 
conservatorship  order  to  be  acceptable 
to  effect  TSP  transactions, 
documentation  must  be  submitted  - 
establishing  that  any  bonding 
requirement  or  other  preconditions 
specified  in  the  court  order  have  been 
satisfied.  The  Board  will  advise  the 
guardian  or  conservator  whether  the 
order  is  valid  to  effect  transactions  in 
the  TSP. 

[FR  Doc.  02-15775  Filed  6-24-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
F«dtral  Railroad  Admlnlatratlon 

49  CFR  Part  238 

[FRA  Doctot  No.  PCSS-1.  NoUo*  Na  9\ 
RtN2130-AB48 

Paaaangar  Equlpmant  Safaly 
Standarda 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Final  rule;  response  to  petitions 
for  reconsideration. 

SUMMARY:  This  document  responds  to 
petitions  for  reconsideration  of  the  fire 
safety  portion  of  FRA's  May  12. 1999 
final  rule  establishing  comprehensive 
Federal  safety  standards  for  railroad 
passenger  equipment.  This  dociiment 
amends  and  clarifies  the  final  rule. 
DATES:  The  amendments  to  the  final  rule 
are  effective  August  26.  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  26,  2002.  The 
Director  of  the  Fmieral  Register 
previously  approved  the  incorporation 
by  reference  of  certain  publications 
listed  in  Appendix  B  of  49  CFR  part  238 
as  of  July  12. 1999  (64  FR  25540.  May 
12. 1999). 

FOR  FURTHER  MFORMATION  CONTACT: 
Ronald  Newman,  Staff  Director.  Motive 
Power  and  Equipment  Division.  Office 
of  Safety  Assurance  and  Compliance. 
FRA.  1120  Vermont  Avenue.  Mail  Stop 
25,  Washington.  D.C.  20590  (telephone: 
202-493-6300);  David  Mao.  Mechanical 
Engineer.  Motive  Power  and  Equipment 
Division.  Office  of  Safety  Assurance  and 
Compliance.  FRA,  1120  Vermont 
Avenue.  Mail  Stop  25.  Washington.  D.C. 
20590  (telephone:  202-493-6300);  or 
Daniel  Alport.  Trial  Attorney.  Office  of 
Chief  Counsel.  FRA,  1120  Vermont 
Avenue.  Mail  Stop  10,  Washington.  D.C. 
20590  (telephone:  202-493-6026). 
SUPPLEMENTARY  MFORMATION: 

Background 

On  June  17. 1996,  FRA  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  concerning  the 
establishment  of  comprehensive  safety 
standards  for  railroad  passenger 
equipment.  See  61  FR  30672.  The 
ANPRM  provided  background 
information  on  the  need  for  such 
standards,  offered  preliminary  ideas  on 
approaching  passenger  safety  issues, 
and  presented  questions  on  various 
topics  including  fire  safety.  Following 
consideration  of  comments  received  on 


the  ANPRM  and  advice  from  FRA's 
Passenger  Equipment  Safety  Standards 
Working  Group  (Working  Group).  FRA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  September  23, 
1997,  to  establish  comprehensive  safety 
standards  for  railroad  passenger 
equipment,  including  fire  safety 
standards.  See  62  FR  49728.  In  addition 
to  written  comment  on  the  NPRM.  FRA 
also  solicited  oral  comment  at  a  public 
hearing  on  November  21. 1997.  FRA 
considered  the  conunents  received  on 
the  NPRM  and  advice  from  its  Working 
Group  in  preparing  a  final  rule,  which 
was  published  on  May  12. 1999.  See  64 
FR  25540. 

Following  publication  of  the  final 
rule,  parties  filed  petitions  seeking 
FRA's  reconsideration  of  the  rule's 
requirements.  These  petitions 
principally  related  to  the  following 
subject  areas:  structural  design;  fire 
safety;  training;  inspection,  testing,  and 
maintenance;  and  movement  of 
defective  equipment.  On  July  3,  2000. 
FRA  issued  a  response  to  the  petitions 
for  reconsideration  concerning  the  final 
rule's  requirements  for  the  inspection, 
testing,  and  maintenance  of  passenger 
equipment,  the  movement  of  defective 
passenger  equipment,  and  other  related, 
miscellaneous  provisions.  See  65  FR 
41284.  On  April  23,  2002,  FRA 
responded  to  all  remaining  issues  raised 
in  die  petitions  for  reconsideration  other 
than  those  concerning  the  fire  safety 
'  portion  of  the  final  rule.  See  67  FR 
19970. 

FRA  is  hereby  responding  to  the 
issues  raised  in  the  petitions  for 
reconsideration  concerning  fire  safety. 
FRA  has  responded  by  letter  to  certain 
issues  raised  in  these  petitions,  and  has 
otherwise  provided  guidance  to  the 
regulated  community  in  explaining  the 
rule's  requirements.  This  Federal 
Register  notice  incorporates  FRA's 
announcements  and  guidance  on  the 
rule.  The  amendments  contained  in  this 
document  generally  clarify  requirements 
currently  contained  in  the  final  rule  or 
allow  for  greater  flexibility  in  complying 
with  the  rule,  and  are  within  the  scope 
of  the  issues  and  options  discussed, 
considered,  or  raised  in  the  NPRM. 

The  specific  issues  and 
recommendations  raised  by  the 
petitioners,  and  FRA's  response  to  their 
petitions,  are  discussed  in  detail  in  the 
"Section-by-Section  Analysis"  portion 
of  the  preamble,  below.  The  section-by- 
section  analysis  also  contains  a  detailed 
discussion  of  each  provision  of  the  final 
rule  which  FRA  has  amended  or 
clarified.  This  will  enable  the  regulated 
community  to  more  readily  compare 
this  document  with  the  preamble 
discussions  contained  in  the  final  rule 


and  will  aid  in  understanding  the 
requirements  of  the  rule. 

Section-liy-Section  Analysis 

Amendments  to  49  C3^R  Part  238 
Subpart  A— General 
Section  238.7    Waivers 

This  section  sets  forth  the  procedures 
for  seeking  waivers  of  compliance  with 
the  requirements  ofthis  part.  FRA 
recognizes  that  circumstances  may  arise 
where  the  operation  of  passenger 
equipment  that  does  not  meet  the 
standards  contained  in  this  part  is 
nevertheless  consistent  with  railroad 
safety  and  in  the  public  interest.  With 
respect  to  FRA's  fire  safety  standards. 
FRA  understands  that  railroads  may 
desire  to  use  materials  in  their 
passenger  equipment  that  do  not 
comply  with  the  test  performance 
criteria  for  flammability  and  smoke 
emission  characteristics  specified  in  this 
part.  For  instance,  a  railroad  may  need 
to  use  material  possessing  certain 
functional  characteristics,  such  as 
flexibility,  even  though  the  material  is 
otherwise  imavailable  in  a  form 
complying  with  this  part's  flammability 
and  smoke  emission  requirements. 

ShoiUd  it  be  necessary  to  file  a  waiver 
petition  for  use  of  material  not 
complying  with  this  part's  flammability 
or  smoke  emission  requirements,  or 
both,  49  CFR  211.9(c)  requires  in 
particular  that  sufficient  information, 
including  relevant  safety  information, 
be  provided  to  support  the  request.  FRA 
would  expect  that  each  such  petition 
include  a  fire  safety  analysis 
demonstrating  that  use  of  the  material  is 
consistent  with  railroad  safety  by  not 
creating  an  unacceptable  risk  of  injury 
to  passengers  and  crewmembers.  In 
mtdung  such  a  showing,  the  analysis 
should  consider  the  material's  size, 
location,  exposure  to  potential  ignition 
sources,  contribution  to  flame  spread 
and  smoke  emission,  and  variation  bom 
the  test  performance  criteria  specified  in 
this  part;  the  railroad's  operating 
environment;  the  presence  or  absence  of 
heat/smoke  detection  and  fire 
suppression  systems;  and  the 
availability  of  rapid  and  safe  egress  to 
the  exterior  of  the  vehicle  imder 
conditions  secure  fatim  fire,  smoke,  and 
other  hazards.  As  railroads  are  already 
required  by.$  238.103  to  conduct  fire 
safety  analyses  of  both  their  existing  and 
new  passenger  cars  and  locomotives, 
such  an  analysis  should  generally  not 
impose  a  new  burden  on  railroads  in 
filing  waiver  requests.  FRA  would 
expect  that  a  railroad  submit  its  fire 
sarety  analyses  of  its  existing  and  new 
passenger  cars  and  locomotives,  as 
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appropriate,  with  a  waiver  petition  to 
justify  the  use  of  material  not  complying 
with  the  flammability  or  smoke 
emission  requirements  of  this  part,  or 
both.  The  fire  safety  analyses  required 
by  §  238.103  evaluate  the  safety  of  the 
rail  equipment  as  a  whole,  and  thereby 
help  place  in  context  the  use  of  the 
material  that  is  the  subject  of  the  waiver 
request. 

Subparts — Safety  Planning  and 
General  Requirements 

Section  238.103    Fire  Safety 

This  section  specifies  the  fire  safety 
analysis  requirements  for  passenger  cars 
and  locomotives,  as  well  as  the 
requirements  for  the  materials  used  in 
this  equipment. 

Paragraph  (a).  Paragraph  (a)(1) 
concerns  the  fire  safety  requirements  for 
the  materials  used  in  constructing 
passenger  cars  and  cabs  of  locomotives 
ordered  on  or  after  September  8.  2000. 
or  placed  in  service  for  the  first  time  on 
or  after  September  9.  2002.  These 
materials  are  required  to  meet  the  test 
performance  criteria  for  flammability 
and  smoke  emission  characteristics 
specified  in  Appendix  B.  or  alternative 
standards  issued  or  recognized  by  an 
expert  consensus  organization  after 
special  approval  of  FRA  imder  §  238.21. 
Even  though  this  paragraph  remains 
unchanged  frt>m  the  final  rule.  FRA 
makes  clear  that  "materials  used  in 
constructing  a  passenger  car  or  a  cab  of 
a  locomotive"  include  materials  used  in 
objects  that  are  either  permanenUy  or 
semi-permanently  attached  to  the  car  or 
locomotive  cab  structure.  Such  objects 
are  in  effect  part  of  the  equipment-in 
distinction  to  luggage  and  other 
transient  objects  that  passengers  and 
crewmembers  bring  onto  and  remove 
&t>m  the  equipment.  Shoidd  it  be 
necessary  to  file  a  waiver  petition  for 
use  of  material  not  complying  with  this 
part's  flammability  or  smoke  emission 
requirements,  or  both,  please  see  the 
discussion  of  §  238.7,  above.  ' 

Paragraph  (a)(2)  concerns  the  fire 
safety  requirements  for  materials 
introduced  in  a  passenger  car  or  a 
locomotive  cab  on  or  after  November  8. 
1999.  as  part  of  any  kind  of  rebuild, 
refurbishment,  or  overhaid  of  the  car  or 
cab.  These  materials  are  required  to 
meet  the  test  performance  criteria  for 
flammability  and  smoke  emission 
characteristics  specified  in  Appendix  B. 
or  alternative  standards  issued  or 
recognized  by  an  expert  consensus 
organization  after  special  approval  of 
FRA  under  §238.21. 

The  American  Public  Transportation 
Association  (APTA)  petitioned  FRA  for 
reconsideration  of  this  section,  raising 


concern  about  its  member  railroads' 
ability  to  meet  the  requirements  of 
paragraph  (a)(2)  when  the  testing 
standards  in  Appendix  B  must  be  used 
to  identify  compliant  materials.  As 
noted  in  the  discussion  of  Appendix  B 
below.  APTA  and  the  Nationd  Railroad 
Passenger  Corporation  (Amtrak)  both 
raised  concerns  with  the  test  procedures 
and  performance  criteria  in  Appendix  B 
and  recommended  that  the  prior  version 
of  the  Appendix  B  table  in  the  NPRM  be 
substituted  for  the  one  contained  in  the 
final  rule  until  an  appropriate  industry 
review  is  conducted.  AFTA  believed 
that  it  woidd  be  more  appropriate  to 
permit  commuter  railroads  to  continue 
using  their  existing  inventories  of 
replacement  materials  until  those 
inventories  were  depleted,  unless  the 
materials  pose  an  unacceptable  risk  to 
safety,  and  to  prohibit  new  purchases  of 
non-compliant  materials  effective 
November  8, 1999,  as  evaluated  by  the 
NPRM  table.  APTA  stated  that  the 
public  prociirement  regulations  that  its 
member  railroads  operate  under 
generally  require  them  to  place  orders 
for  a  year's  supply  of  materials  and  that 
this  recommended  change  would  permit 
them  to  conduct  the  appropriate  tests  of 
materials  to  facilitate  an  orderly 
transition  to  the  rule's  requirements. 
By  letter  dated  November  5, 1999, 
FRA  responded  in  part  to  these 
concerns.  (A  copy  of  this  letter  has  been 
placed  in  the  public  docket  for  this 
rulemaking.)  For  purposes  of  the 
requirements  of  §  238.103(a)(2).  FRA 
explained  that,  for  a  transitional  period, 
it  would  amend  the  rule  to  exclude 
those  materials  introduced  in  a 
passenger  car  or  a  locomotive  cab  frt)m 
the  test  procedures  and  performance 
criteria  in  Appendix  B  that  were  not 
expressly  subject  to  FRA's  fire  safety 
guidelines  for  materials  selection,  lliese 
guidelines  (1989  FRA  guidelines)  were 
last  published  in  the  Federal  Register 
on  January  17. 1989,  see  54  FR  1837, 
and  were  restated  (with  four 
typographical  errors  in  the  performance 
criteria  column)  as  Appendix  B  to  part 
238  in  the  NPRM.  (To  be  consistent  with 
the  1989  FRA  guidelines,  the 
performance  criteria  in  the  NPRM  for 
"Panels:  HVAC  Ducting"  should  have 
read  "Ds  (4.0)  :£100";  "Flooring: 
Covering"  should  have  read  "CRF  ^0.5 
w/cm2";  "Insulation:  Thermal"  should 
have  read  "Ds  (4.0)  ^100  ";  and 
"Insulation:  Acoustic"  should  have  read 
"Ds  (4.0)  $100,"  as  well.)  FRA  learned 
that  passenger  railroads,  acting  in  good 
foith,  may  have  been  imable  to  comply 
with  §  238.103(a)(2)  as  written  because 
of  difficulty  obtaining  certain 
materials — or  certification  for  these 


materials,  or  both — subject  to  the 
requirements  of  Appendix  B  that  were 
not  expressly  covered  by  the  1989  FRA 
guidelines.  FRA  acquired  particular 
information  in  this  regard  at  an  October 
6, 1999  meeting  of  APTA's  PRESS 
(Passenger  Rail  Equipment  Safety 
Standards)  Passenger  Systems  Group, 
Fire  Safety  Subgroup.  (The  minutes  of 
this  meeting,  as  prepared  by  a  designee 
of  the  group,  have  been  placed  in  the 
public  docket  for  this  rulemaking^ 

Based  on  this  understanding,  FRA 
believed  that  it  would  be  appropriate  to 
specify  a  longer  transitional  period  than 
that  provided  in  the  rule  (originally  180 
days  bom  the  date  of  publication)  to 
allow  railroads  to  obtain  materials  from 
their  suppliers — and  certification  for  the 
materials — complying  with  the  fire 
safety  requirements.  Consequently,  FRA 
stated  that  it  would  amend  the  rule  to 
include,  on  a  transitional  basis,  a  new 
appendix  to  the  rule,  designated  as 
Appendix  Bl,  comprising  Appendix  B 
to  part  238  in  the  NPRM  as  corrected. 
This  would  have  effectively  codified  the 
1989  FRA  guidelines.  FRA  explained 
that  the  rule  would  provide  that  on  or 
after  November  8, 1999.  and  for  this 
transitional  period  only,  materials  that 
were  introduced  in  a  passenger  car  or  a 
locomotive  cab  as  part  of  any  kind  of 
rebuild,  refurbishment,  or  overhaul  of 
the  car  or  cab  meet  the  test  performance 
criteria  for  flammability  and  smoke 
emission  characteristics  as  specified  in 
Appendix  B  or  Bl  to  part  238;  or 
alternative  standards  issued  or 
recognized  by  an  expert  consensus 
organization  after  special  approval  by 
FRA  under  §  238.21.  FRA  made  clear 
that  a  railroad  would  be  required  to 
follow  the  test  performance  criteria  for 
materials  in  either  one  of  the 
appendices  or  the  other,  as  a  whole, 
during  this  period — and  not  choose 
between  the  appendices  for  different 
materials — in  order  to  retain  the 
appendices'  integrity.  By  permitting  the 
use  of  Appendix  Bl  during  this  period. 
FRA  expected  to  minimize  the  impact 
on  railroads  acting  in  good  faith  to 
comply  with  the  final  rule.  FRA 
explained  that  responsible  railroads  that 
had  followed  the  1989  FRA  guidelines 
all  along  in  purchasing  materials  for 
their  passenger  fleets  should  seemingly 
not  have  had  difficulty  complying  with 
§  238.103(a)(2)  as  FRA  announced  it 
would  be  amended. 

Since  issuing  the  November  5, 1999 
letter,  FRA  has  reexamined  this  issue  in 
general  and  has  decided  not  to  issue  an 
Appendix  Bl.  As  explained  below,  FRA 
is  amending  Appendix  B  to  address  the 
principal  concern  of  passenger  railroads 
that,  throu^  the  final  rule.  FRA  had 
imposed  requirements  on  materials  that 
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were  not  expreMly  covered  by  the  1989 
FRA  guidelines.  FRA  believes  that  these 
amendments  eliminate  the  need  to  add 
an  Appendix  Bl.  Furthennore.  the 
presence  of  two  appendices  could  add 
confusion  at  a  time  when  FRA  is 
attempting  to  make  the  fire  safety 
reauiroments  easier  to  understand  and 
fbUow.  Therefore,  paragraph  (a)(2) 
remains  unchanged  from  tne  final  rule. 
Should  these  technical  assumptions 
prove  incorrect  for  reasons  FRA  does 
not  presently  apprehend,  FRA  will  take 
further  action,  as  appropriate,  to  provide 
the  requested  relief. 

FRA  is  adding  paragraph  (a)(3)  to 
ensure  that  railroads  may  rely  on  the 
results  of  tests  of  materials  conducted  in 
accordance  with  the  standards  and 
performance  criteria  for  flammabilitiy 
and  smoke  emission  characteristics  as 
specified  in  Appendix  B  to  part  238  of 
the  May  12, 1999  final  rule,  which  took 
effect  on  July  12. 1999.  FRA  recognizes 
that  materials  have  already  been 
installed  in  passenger  cars  and 
locomotives  in  reliance  on  the 
requirements  of  the  final  rule,  and  other 
materials  are  now  held  in  inventory  or 
have  otherwise  been  ordered  in  reliance 
on  the  requirements  of  the  final  rule. 
Accordingly,  for  purposes  of  complying 
with  the  requirements  of  paragraphs 
(a)(1)  and  (2),  a  railroad  may  rely  on  the 
results  of  tests  of  material  conducted  in 
accordance  with  the  standards  and 
performance  criteria  for  flammabilitiy 
and  smoke  emission  characteristics  as 
specified  in  Appendix  B  to  this  part  in 
effect  on  July  12, 1999,  if  prior  to  Jiuie 
25,  2002  the  material  is  installed  in  a 
passenger  car  or  locomotive,  held  in 
inventory  by  the  railroad,  or  ordered  by 
the  railroad. 

FRA  is  amending  the  test  standards 
and  performance  criteria  in  Appendix  B 
in  two  principal  ways  that  necessitate 
adding  this  paragraph.  First,  as 
discussed  below,  FRA  is  updating 
Appendix  B  to  incorporate  newer 
versions  of  the  test  standards  referenced 
therein  that  have  been  published  since 
the  final  rule  was  promulgated.  FRA  is 
therefore  making  provision  for  railroads 
to  rely  on  the  results  of  tests  using  the 
earlier  versions  of  the  test  standards  as 
referenced  in  Appendix  B  of  the  May 
12, 1999  final  rule.  Further,  as  discussed 
below,  FRA  is  amending  Appendix  B  to 
restore  the  function  of  material 
subcategories  for  thermal  and  acoustic 
insulation,  as  well  as  for  HVAC  ducting, 
that  were  proposed  in  the  NPRM  and 
contained  in  the  1989  FRA  guidelines. 
Because  restoration  of  these 
subcategories  results  in  stricter 
performance  criteria  for  these  materials 
than  specified  in  the  May  12, 1999  final 
rule,  niA  is  also  making  provision  for 


railroads  to  rely  on  the  results  of  tests 
of  these  materials  conducted  in 
accordance  with  the  standards  and 
pmformance  criteria  as  specified  in- 
Appendix  B  of  the  May  12, 1999  final 
rule.  As  noted  above,  use  of  these  test 
results  is  limited  to  material  that  is 
installed  in  a  passenger  car  or 
locomotive,  held  in  inventory  by  the 
railroad,  or  ordered  by  the  railroad  prior 
to  June  25,  2002. 

Paragraph  (b).  This  paragraph  requires 
railroads  to  obtain  certification  that  a 
representative  sample  of  combustible 
materials  to  be  used  in  constructing 
passenger  cars  and  locomotive  cabs  or 
introduced  into  such  equipment  as  part 
of  any  kind  of  rebuild,  refurbishment,  or 
overhaul  of  the  equipment  has  been 
tested  and  complies  with  the  fire  safisty 
requirements  of  paragraph  (a)  at  the 
time  it  was  tested.  Although  the 
paragraph  remains  imchanged  bom  the 
final  rule,  concern  has  been  raised 
whether  a  material  must  be  retested  to 
show  compliance  with  the  required  test 
performance  criteria  when  such  material 
has  previously  passed  an  earlier  version 
of  a  specified  test  procedure.  As  a  result, 
FRA  makes  clear  that  re-certification  of 
the  material  is  not  necessary  if  the  test 
procedure(s)  and  performance  criteria 
used  to  evaluate  the  material  are  not  less 
stringent  than  the  ones  applicable  to  the 
material  through  the  requirements  of 
paragraph  (a).  Of  course,  FRA  is 
concerned  that  the  test  results  reflect  the 
performance  of  the  actual  material  used 
in  the  p>assenger  car  or  locomotive  cab — 
rather  than  reflect  outdated  material 
composition.  Consequently,  in  Phase,  n 
of  the  rulemaking  FRA  will  consider 
whether  use  of  tests  results  should  be 
limited  to  tests  of  materials  conducted 
within  a  certain  number  of  years. 

Paragraph  (c).  This  paragraph 
specifies  the  fire  safety  an^ysis 
requirements  for  prociuing  new 
passenger  cars  and  locomotives.  FRA  is 
amendhig  the  heading  of  this  paragraph 
to  reflect  the  focus  on  passenger  car  and 
locomotive  fire  safety,  consistent  with 
the  requirements  in  paragraph  (a), 
instead  of  on  all  passenger  equipment 
generally.  FRA  has  likewise  amended 
paragraph  (d).  below.  FRA  is  removing 
the  express  requirement  for  railroads  to 
reduce  the  risk  of  "equipment  damage" 
caused  by  fire  to  an  acceptable  level  in 
conducting  their  aiudyses,  as  stated  in 
the  final  rule.  See  64  FR  25670.  FRA's 
chief  concern  is  that  railroads  reduce 
the  risk  of  personal  injury  caused  by  fire 
to  an  acceptable  level,  as  required  l^  the 
final  rule,  even  if  the  equipment  is 
damaged  in  the  process.  At  the  same 
time,  FRA  is  amending  paragraph  (c)  to 
make  clear  that,  in  ensuring  that  fire 
safety  considerations  and  features  in  the 


design  of  new  passenger  cars  and 
locomotives  reduce  the  risk  of  personal 
injury  caused  by  fire  to  an  acceptable 
level  as  determined  by  the  railroad,  each 
railroad  must  consider  the  operating 
environment  in  which  this  equipment 
will  operate.  Railroads  must  consider 
the  presence  of  other  passenger 
equipment  (e.g..  a  baggage  or  private 
car)  that  operates  in  the  same  trains 
with  the  passenger  cars  and  locomotives 
for  purposes  of  evaluating  passenger  car 
and  locomotive  occupant  safety.  Yet,  the 
focus  of  the  required  analysis  is  not  on 
the  safety  of  the  other  passenger 
equipment  itself.  Further,  in  considering 
the  operating  environment  of  the 
passenger  cars  and  locomotives, 
railroads  must  pay  particular  attention 
to  whether  the  equipment  will  operate 
in  tunnels  or  on  elevated  structures 
where  passenger  egress  from — and 
emergency  response  access  to — the 
equipment  is  restricted. 

FRA  notes  that  the  final  rule  cited 
MIL-STD-882C.  "System  Safety 
Program  Requirements,"  as  a  formal 
safety  methodology  to  guide  railroads  in 
reducing  the  risks  of  personal  injuries 
caused  by  fire  to  an  acceptable  level. 
MIL-STD-882  was  updated  on  February 
10.  2000,  and  designated  as  MIL-STD- 
882D,  "Standard  Practice  for  System 
Safety."  superceding  MIL-STr)-882C. 
Consequently.  FRA  is  amending  the  rule 
to  remove  the  "C"  designation  to  make 
clear  that  a  railroad  may  use  MIL-STD- 
882D  or  another  formal  safety 
methodology  as  a  guide  in  reducing 
such  risks.  Further,  as  a  general  matter. 
FRA  makes  clear  that  a  railroad  is  not 
required  to  reduce  the  risk  of  personal 
injuries  to  zero  in  order  to  comply  with 
paragraph  (c).  as  such  a  requirement 
would  be  impractical. 

FRA  is  also  making  some  changes  to 
paragraph  (c)  largely  for  organizational 
consistency  and  clarity.  First,  FRA  is  re- 
designating paragraph  (c)(2)  of  the  final 
rule  as  paragraph  (c)(1).  Next,  FRA  has 
partially  merged  paragraphs  (c)(1)  and 
(c)(8)  of  the  &ial  rule  into  one 
paragraph,  as  both  are  related,  and  is 
designating  that  paragraph  as  (c)(2). 
FRA  recognizes  that,  as  stated  in  the 
final  rule,  a  railroad  acting  in  good  faith 
may  have  been  unable  to  comply  with 
the  requirements  of  paragraph  (c)(1)  and 
that  the  text  of  parapaph  (c)(8)  more 
appropriately  stated  FRA's  intent. 
Moreover,  FRA  is  making  clear  in 
revised  paragraph  (c)(2)  that  in 
protecting  the  equipment's  occupants 
from  fire,  preventing  a  fire  in  the  first 
place  is  logically  the  first  priority  of  a 
railroad.  Further,  FRA  is  making  clear  in 
revised  paragraph  (c)(2)  that  in 
conducting  their  analyses  of  new 
equipment  railroads  consider,  among 
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other  factors,  potential  ignition  sources: 
the  type,  quantity,  and  location  of  the 
materials  used  in  the  eouipment;  and 
availability  of  rapid  and  safe  egress  to 
the  exterior  of  the  equipment  under 
conditions  secure  from  fire,  smoke,  and 
other  hazards.  These  considerations, 
among  others,  are  expressly  stated  in 
paragraph  (d)  for  purposes  of  analyzing 
existing  passenger  equipment,  and 
logically  apply  in  conducting  analyses 
of  new  equipment  as  well.  F^A  is 
correcting  paragraph  (c)(7)  by  deleting 
the  phrase  "the  railroad  shall"  so  that  it 
is  more  consistent  with  the  structure  of 
the  other  items  in  paragraph  (c). 
Further,  FRA  is  re-designating 
paragraph  (c)(9)  of  the  final  rule  as 
paragraph  (c)(8),  removing  the  express 
requirement  to  address  "cost  and 
performance  issues"  and  instead 
focusing  the  paragraph  exclusively  on 
safety  issues,  and  adding  the  words 
"selection  of  materials"  to  make  clear 
that  selecting  materials  is  part  of  the 
design  process.  FRA  is  also  revising 
paragraph  (c)(8)  of  the  final  rule  due  to 
the  partial  merger  of  final  rule 
paragraphs  (c)(1)  and  (c)(8),  and  re- 
designating the  paragraph  as  (c)(9). 
Paragraphic)  requires  that  the  fire  safety 
analysis  be  in  writing,  and  paragraph 
(c)(9)  further  serves  to  make  this  clear. 

Paragraph  (d).  This  paragraph 
specifies  the  fire  safety  analysis 
requirements  for  existing  railroad 
passenger  cars  and  locomotives.  As 
noted  above,  FRA  is  amending  this 
paragraph  to  reflect  the  focus  on 
passenger  car  and  locomotive  fire  safety, 
consistent  with  the  requirements  in 
paragraph  (a),  instead  of  on  all 
passenger  equipment  generally. 
Accordingly,  in  the  heading  to 
paragraph  (d)  and  throughout 
para^phs  (d)(l)-(5),  FRA  has 
substituted  the  phrase  "passenger  cars 
and  locomotives"  for  "passenger 
equipment"  and  "equipment,"  as 
appropriate.  Railroads  must  consider 
the  presence  of  other  passenger 
equipment  (e.g.,  a  baggage  or  private 
car)  that  operates  in  the  same  trains 
with  the  passenger  cars  and  locomotives 
for  purposes  of  evaluating  passenger  car 
andlocomotive  occupant  safety.  Yet,  the 
focus  of  the  required  analyses  is  not  on 
the  safety  of  the  other  passenger 
equipment  itself. 

As  provided  in  the  final  rule,  each 
passenger  railroad  was  required  to 
complete  a  preliminary  fire  safety 
analysis  for  each  category  of  its  existing 
rail  equipment  and  rail  service  no  later 
than  July  10,  2000.  For  any  category  of 
equipment  and  service  identified  during 
the  preliminary  fire  safety  analysis  as 
likely  presenting  an  unacceptable  risk  of 
personal  injury,  the  final  rule  required 


a  full  analysis  and  any  necessary 
remedial  action  to  abate  such 
unacceptable  risks  no  later  than  July  10, 
2001.  The  final  rule  further  required  a 
full  fire  safety  analysis  for  all  categories 
of  equipment  and  service,  and  any 
necessary  remedial  action  to  abate 
unacceptable  risks  of  personal  injury,  no 
later  than  July  10,  2003. 

APTA  petitioned  FRA  for 
reconsideration  of  this  paragraph, 
stating  that  FRA  had  provided  little 
guidance  as  to  what  constitutes  good 
practice  for  performing  fire  safety 
analyses  and  how  to  classify  a  risk  as 
acceptable  or  not.  APTA's  petition 
explained  that  these  are  necessarily 
somewhat  subjective  judgments  and  that 
railroads  would  need  additional 
guidance  in  making  these 
determinations — particularly  those 
railroads  without  in-house  engineering 
staffs.  APTA  reconunended  that  FRA 
grant  the  industry  an  additional  six 
months  to  develop  a  recommended 
practice  for  performing  fire  safety 
analyses  in  order  to  provide  for  more 
consistency  across  the  industry,  and 
volunteered  its  PRESS  Task  Force  to 
work  expeditiously  to  complete  a 
suitable  standard  practice.  APTA 
committed  that,  during  this  additional 
six  months,  commuter  railroads  would 
begin  reviewing  maintenance  records  to 
identify  car  components  that  have  a 
history  of  incidents  that  could  indicate 
a  fire  hazard  and  conduct  a  top-level 
review  of  railcar  interiors  to  identify 
items  of  potential  risk. 

By  letter  dated  October  8, 1999,  FRA 
announced  that  it  would  amend  the  rule 
to  provide  railroads  an  additional  six 
months  (imtil  January  10,  2001)  to 
complete  the  preliminary  fire  safety 
analysis  for  each  category  of  existing  rail 
equipment  and  service  as  required  by 
§  238.103(d)(1).  (A  copy  of  this  letter  to 
APTA  has  been  placed  in  the  public 
docket  for  this  rulemaking.)  This 
Federal  Register  notice  amends  the  rule 
accordingly.  For  any  category  of  existing 
passenger  cars  and  locomotives  and  rail 
service  identified  in  the  preliminary  fire 
safety  analysis  as  likely  presenting  an 
imacceptable  risk  of  personal  injiuy, 
§  238.103(d)(2)  continues  to  require 
railroads  to  have  completed  a  full 
analysis  and  taken  any  necessary 
remedial  action  to  abate  imacceptable 
risks  no  later  than  July  10,  2001. 
Further,  §  238.103(d)(3)  continues  to 
require  railroads  to  complete  a  full  fire 
safety  analysis  for  all  categories  of 
existing  passenger  cars  and  locomotives 
and  rail  service,  and  take  any  necessary 
remedial  action  to  abate  unacceptable 
risks  no  later  than  Jidy  10,  2003. 
Railroads  may  complete  any  necessary 
remedial  action  required  by  paragraph 


(d)  ahead  of  the  deadlines  for  taking 
such  action;  FRA  has  encouraged 
raifroads  to  do  so  as  resources  permit. 

FRA  and  Volpe  National 
Transportation  Systems  Center  (Volpe 
Center]  staff  have  served  as  advisors  to 
the  APTA  PRESS  Fire  Safety  Subgroup 
of  the  Passenger  Systems  Group  that 
focused  on  developing  a  model  fire 
safety  analysis  to  guide  railroads  in 
complying  with  paragraph  (d)  and  more 
uniformly  implement  its  requirements 
across  the  nation's  passenger  railroads. 
From  FRA's  initial  involvement  with 
the  Subgroup  following  publication  of 
the  final  rule,  FRA  learned  that  most 
commuter  railroads  intended  to  conduct 
full  fire  safety  analyses  for  all  categories 
of  their  rail  equipment  and  service  by 
the  date  required  in  paragraph  (d)(1), 
instead  of  availing  themselves  of  the 
additional  time  provided  by  paragraphs 
(d)(2)  and  (3)  to  complete  the  analyses 
in  stages.  FRA  had  recognized  the 
efficiency  of  the  commuter  railroads' 
intended  approach  but  structured  the 
rule  to  require  railroads  to  focus  more 
immediately  on  apparent  personal 
injury  risks  uncovered  by  preliminary 
fire  safety  analyses  and  then  address 
such  risks  before  requiring  them  to 
complete  more  detailed  fire  safety 
analyses  on  all  their  equipment  and  rail 
service.  Nevertheless,  FRA  makes  clear 
that  a  railroad,  to  be  in  compliance  with 
the  rule  as  amended,  need  have 
performed  only  one  fire  safety  analysis 
if  it  was  completed  by  January  10,  2001, 
and  fully  covered  all  categories  of  the 
railroad's  passenger  cars  and 
locomotives  and  rail  service. 

On  November  1 ,  2000,  the  APTA 
Press  Task  Force  approved 
"Recommended  Practice  for  Fire  Safety 
Analysis  of  Existing  Passenger  Rail 
Equipment,"  APTA-RP-PS-005-00.  (A 
copy  of  this  document  as  approved  by 
APTA's  Commuter  Rail  Executive. 
Committee  on  January  8,  2001,  has  been 
placed  in  the  public  docket  for  this 
rulemaking.)  In  addition  to  guiding 
railroads  in  complying  with  paragraph 
(d),  this  recommended  practice  is  also 
intended  to  be  incorporated  into  the 
passenger  railroads'  system  safety 
programs  as  a  permanent  safety  tool. 
Among  other  things,  the  recommended 
practice  helps  to  differentiate  between 
levels  of  personal  injury  risks  for 
purposes  of  taking  remedial  action  to 
reduce  those  risks,  as  appropriate. 

Nevertheless,  as  to  APtA  s  concern 
that  FRA  had  provided  litUe  guidance  in 
the  rule  as  to  what  constitutes  good 
practice  for  performing  fire  safety 
analyses  and  how  to  classify  a  personal 
injury  risk  as  acceptable  or  not,  FRA 
referred  APTA  in  the  October  8, 1999 
letter  to  the  definition  of  a  category  of  . 
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rail  equipment  and  ciurent  rail  service 
for  purposes  of  paragraph  (d).  As  stated 
in  paragraph  (d)(5),  as  amended,  a 
"category  of  existing  passenger  cars  and 
locomotives  and  rail  service"  is  itself 
dependent  on  an  analysis  that  includes 
consideration  of  relevant  fire  safety 
risks,  such  as  available  ignition  sources, 
presence  or  absence  of  heat/smoke 
detection  and  fire  suppression  systems, 
known  variations  h:x)m  the  required 
material  test  performance  criteria  or 
alternative  standards  approved  by  FRA, 
and  availability  of  rapid  and  s«de  egress 
to  the  exterior  of  a  vehicle  under 
conditions  secure  from  fire,  smoke,  and 
other  hazards.  As  a  result,  any  analysis 
required  imder  paragraph  (d)  must 
include  these  considerations,  albeit  to 
differing  and  progressively  greater 
degrees  of  scrutiny  to  comply  with  the 
requirements  of  paragraphs  (d)(1) 
through  (3).  Additionally,  paragraph  (d) 
provides  that  a  railroad  is  not  required 
to  replace  material  found  not  to  comply 
with  the  test  performance  criteria  for 
flammability  and  smoke  emission 
characteristics  required  by  part  238  if 
the  risk  of  personal  iniiiries  from  the 
material  is  negligible  based  on  the 
railroad's  operating  environment  and 
the  material's  size,  or  location,  or  both. 
(See  paragraphs  (d)(2)(ii)(A)  and 
(d)(3)(ii)(A).)  FRA  also  makes  clear  that 
a  railroad  is  not  required  to  reduce  the 
risk  of  personal  injuries  to  zero  in  order 
to  comply  with  paragraph  (d),  as  such 
a  requirement  would  be  impractical. 
Moreover,  as  FRA  explained  in  its 
October  8, 1990  letter,  railroads  should 
consider,  as  appropriate,  the  elements 
contained  in  paragraph  (c)  for  purposes 
of  analyzing  tne  fire  safety  of  their 
existing  rail  equipment  under  paragraph 
(d).  Paragraph  (c)  specifies  fire  safety 
analysis  considerations  that  reflect 
good,  commonly  used  engineering 
practices. 

Appendix  B— Teal  Methods  and 
PMfuiiiunca  Critarla  for  the 
Flamiiiability  and  Smoke  Fmiwion 
Characteristics  of  Matarlab  Used  in 
Passenger  Cars  and  Locomotive  Cabs 

The  test  standards  and  performance 
criteria  in  this  Appendix  are  based  on 
guidelines  originally  developed  by  the 
Volpe  Center  ror  the  Urban  Mass 
Transportation  Administration  (now  the 
Federal  Transit  Administration)  in  the 
1970s,  and  last  published  by  FRA  in 
1989.  In  the  NPRM,  FRA  generally 
proposed  making  the  1989  FRA 
guidelines  mandatory  for  materials  used 
in  the  construction  of  new  railroad 
passenger  equipment  as  well  as  in  the 
refurbishment  of  existing  equipment. 
See  62  FR  49803.  In  the  final  rule,  FRA 
revised  the  table  of  test  methods  and 


SBiformance  criteria  for  the 
ammability  and  smoke  emission 
characteristics  of  materials  used  in 
railroad  passenger  cars  and  locomotive 
cabs,  and  clarified  the  application  of  the 
required  tests  and  performance  criteria 
as  well.  See  64  FR  25555.  In  issuing  the 
final  rule.  FRA  sought  to  maintain  the 
high  level  of  safety  provided  by  FRA's 
1989  guidelines  while  addressing 
concerns  related  to  their  adoption  as  a 
regulation.  See  64  FR  25647. 

As  noted  above  in  the  discussion  of 
§  238.103(a)(2),  APTA's  petition  for 
reconsideration  raised  concern  with  the 
table  of  test  methods  and  performance 
criteria  contained  in  Appendix  B, 
stating  that  the  final  rule  contains 
several  changes  but  foils  to  explain  why 
these  changes  were  made  and  that  the 
changes  were  not  approved  by  the 
National  Fire  Protection  Association 
(NFPA).  APT  A  raised  particular  concern 
that  the  final  rule  would  degrade  safety 
standards  for  smoke  densities  and  flame 
spread  in  several  areas,  and  did  not 
wish  to  adopt  changes  that  would 
reduce  passenger  and  employee  safety. 
APTA  believed  that  without  more  data 
concerning  the  impact  of  the  final  rule's 
standards  on  safety  and  rail  car  design, 
and  until  the  industry  completes  its 
review,  the  standards  presented  in  the 
NPRM  should  be  adopted  instead. 
APTA  added  that  consideration  of  new 
fire  safety  test  methods  and  performance 
criteria  should  be  identified  as  the  first 
item  in  Phase  II  of  the  rulemaking. 
Amtrak  likewise  stated  that  die  NPRM 
table  was  technically  appropriate  but 
that  changes  made  in  the  final  rule 
appeared  to  have  caused  substantial, 
imintended  results.  Amtrak 
recommended  that  FRA  revert  to  using 
the  NPRM  table  pending  an  appropriate 
industry  review  of  the  table  contained 
in  the  final  rule.  Bombardier 
Transportation  (Bombardier)  similarly 
recommended  in  its  petition  for 
reconsideration  that  FRA  return  to  the 
specific  standards  proposed  in  the 
NPRM  and  make  any  refinements  in 
Phase  n  of  the  rulemaking.  Bombardier 
raised  particular  concern  that  the  final 
rule  covered  all  materials  used  in 
constructing  or  refurbishing  passenger 
cars  and  locomotive  cabs,  and  was  not 
limited  to  materials  used  in  constructing 
or  refurbishing  the  interiors  of  such 
equipment. 

In  response  to  these  petitions  as  a 
whole.  FRA  has  decided  not  to  revert  in 
full  to  the  1989  guidelines  as  they 
appeared  in  Appendix  B  of  the  NJPRM. 
To  do  so  woidd  cause  the  removal  of 
Note  3  of  the  final  rule,  for  instance, 
which  provides  for  the  testing  of  seat 
and  mattress  assemblies  as  integrated 
units  to  alternative  test  performance 


criteria.  As  discussed  below,  seat 
assemblies  tested  in  such  manner  have 
been  placed  in  Amtrak's  Acela  trainsets. 
Nevertheless,  FRA  has  revised 
Appendix  B  and  believes  that  these 
revisions  effectively  address  the 
principal  concerns  raised  by  these 
petitioners,  while  at  the  same  time 
retaining  elements  of  the  final  rule 
related  to  the  adoption  of  the  guidelines 
as  an  FRA  regulation.  The  revisions  to 
Appendix  B  are  discussed  in  detail 
below. 

FRA  notes  that  the  requirements  of 
Appendix  B  shoiild  be  considered  in 
light  of  the  fire  safety  requirements 
specified  in  §  238.103  as  a  whole,  which 
together  comprise  different  aspects  of  a 
systems  approach  to  fire  safety.  This 
systems  approach  incorporates  basic, 
generally  accepted  fire  protection 
engineering  practices  and  principles, 
and  is  consistent  with  the  advisory  text 
included  by  the  American  Society  for 
Testing  and  Materials  (ASTM)  in 
introducing  its  test  procedures  that  are 
referenced  in  Appendix  B.  The  ASTM 
cautions  that  test  results  "should  be 
used  to  measure  and  describe  the 
response  of  materials,  products,  or 
assemblies  to  heat  and  flame  imder 
controlled  conditions,  and  should  not 
be  used  to  describe  or  appraise  the  fire- 
hazard  or  fire-risk  of  materials, 
products,  or  assemblies  under  actual  fire 
conditions."  The  ASTM  also  advises 
that  the  test  results  "may  be  used  as 
elements  of  a  fire-hazard  assessment  or 
a  fire-risk  assessment  which  takes  into 
account  all  of  the  factors  which  are 
pertinent  to  an  assessment  of  the  fire 
hazard  or  fire  risk  of  a  particular  end 
use." 

FRA  believes  that  the  test 
performance  criteria  specified  in 
Appendix  B  provide  important 
information  as  to  the  resistance  of 
materials  to  ignition,  and  their  rates  of 
flame  spread  and  smoke  emission,  albeit 
under  controlled  conditions.  This 
information  should  not  be  examined  in 
a  "vacuum"  but  rather  as  part  of  a  fire 
safety  analysis  of  a  passenger  rail 
vehicle  in  its  end  use,  such  as  that 
required  for  new  passenger  cars  and 
locomotives  by  §  238.103(c).    - 
Nevertheless,  the  use  of  materials 
complying  with  the  requirements  of 
Appendix  B  serves  to  limit  the  overall 
risk  of  fire  in  a  vehicle  and  promote  the 
time  available  for  passenger  and  crew 
evacuation  if  a  fire  does  occur.  FRA 
intends  to  evaluate  in  Phase  D  of  the 
rulemaking  whether  alternative  test 
methods  and  performance  criteria 
should  be  specified  for  all  materials  in 
Appendix  B.  The  National  Institute  of 
Standards  and  Technology  (NIST),  on 
behalf  of  FRA,  is  investigating  the  use 
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of  alternative  testing  methodologies  and 
computer  hazard  analysis  models  to 
identify  and  evaluate  approaches  to 
passenger  train  fire  safety.  See  64  FR 
25554.  As  FRA  has  explained,  NIST  has 
previously  found  that  individual 
components  of  a  passenger  rail  car  may 
perform  differently  in  an  actual  fire 
trom  that  experienced  in  small-scale 
tests  (particularly  when  large  ignition 
sources  are  involved)  due  to  vehicle 
geometry  and  materials  interaction.  Id. 

FRA's  use  of  standards  established  by 
other  organizations,  such  as  ASTM,  is  a 
means  of  establishing  technical 
requirements  without  increasing  the 
volume  of  the  Code  of  Federal 
Regulations.  See  1  CFR  part  51. 
Following  publication  of  the  final  rule, 
ASTM  advised  FRA  that  it  had  updated 
certain  of  its  test  standards  that  are 
referenced  in  the  rule.  For  example, 
ASTM  standard  E  662-97  (the  1997 
version  of  standard  E  662)  was 
incorporated  into  the  May  12, 1999  final 
rule;  the  newer  version  of  this  ASTM 
standard  is  E  662-01  (the  2001  version 
of  standard  E  662).  The  newer  version 
of  the  standard  bears  the  same  general 
technical  content  as  the  standard 
currentiy  incorporated  but  has  been 
reviewed  by  an  ASTM  committee  and 
revised.  In  other  cases,  ASTM  has 
reviewed  standards  and  affirmed  them 
as  unchanged.  During  the  review  of  the 
standards,  changes  occur-or  not-by 
consensus  of  ASTM  commitiee 
members.  This  process  provides  the 
opportimity  for  members  of  industry, 
government,  and  academia  to 
participate,  and  FRA  considers  the 
updateid  standards  to  have  been 
adequately  reviewed  and  be  technically 
sound. 

FRA  is  incorporating  by  reference 
such  updated  ASTM  test  standards  into 
the  rule.  In  addition  to  ASTM  E  662, 
these  updated  standards  consist  of 
ASTM  C  1166,  ASTM  D  3675,  ASTM  E 
119,  ASTM  E  648,  ASTM  E  1354,  and 
ASTM  E  1537.  FRA  understands  that 
industry  practice  is  to  use  the  updated 
versions  of  the  ASTM  standards.  Since 
Federal  law  requires  that  a  publication 
incorporated  by  reference  be  identified 
by  its  tide,  date,  edition,  author, 
publisher,  and  identification  number, 
see  1  CFR  51.9(b)(2),  FRA  is  amending 
the  rule  to  incorporate  the  updated 
standards  so  as  to  expressly  permit  their 
use.  FurthOT.  FRA  intends  to  regularly 
update  the  rule  to  incorporate  newer 
versions  of  the  test  standards  referenced 
herein,  as  they  are  periodically  revised. 
Nevertheless,  as  discussed  in  detail 
above,  FRA  is  adding  paragraph  (a)(3)  to 
provide  a  means  for  railroads,  under 
certain  conditions,  to  rely  on  the  results 
of  tests  conducted  using  the  earlier 


versions  of  the  ASTM  standards  as  cited 
in  the  May  12, 1999  final  rule  for  the 
piupose  of  showing  compliance  with 
the  requirements  of  Appendix  B. 

FRA  notes  that  LTK  Engineering 
Services  (LTK)  also  petitioned  for 
reconsideration  of  the  fire  safety 
standards,  raising  a  number  of  specific 
issues  which  are  identified  below.  LTK 
explained  that  very  few  materials  were 
capable  of  meeting  the  1989  FRA  (and 
earlier  FTA  and  FIRA)  guidelines  when 
they  were  first  published,  but  since  that 
time  products  intended  for  use  in 
railcars  have  been  reformulated  to  meet 
and  often  exceed  the  performance 
criteria.  LTK  raised  concern  that  the 
final  rule  did  not  seem  to  reflect  the 
improvements  made  to  materials  over 
the  past  20  years  and  placed  no  biu'den 
on  the  industry  to  improve  further  the 
performance  of  the  materials.  LTK 
stated  that,  over  the  years,  it  has 
witnessed  many  atiempts  by  product 
manufacturers  to  provide  rail  car  buyers 
with  materials  of  lesser  quality  and 
performance,  and  believed  that  the  new 
regulations  would  perpetuate  this 
practice. 

Bay  State  Marketing  Consultants  (Bay 
State)  raised  similar  concerns  in  a 
petition  for  reconsideration,  noting  that 
products  such  as  seat  foam,  elastomers, 
thermal  and  acoustic  insulation, 
vacuum  foaming  and  wall  lining 
materials  have'been  reformulated  to 
exceed  the  1989  FRA  guidelines.  Bay 
State  believed  that  the  final  rule  ignores 
the  improved  materials  and  products  on 
the  market  today,  and  reflects  an 
essential  unfamiliarity  with  both  the 
relevance  of  the  test  methods  and  the 
operating  environment  encountered  by 
the  majority  of  passenger  rail  cars,  sudi 
as  those  operating  in  the  New  York  City 
tunnel  system.  Specifically,  the 
petitioner  believed  that  the  rule  should 
be  continually  revised  xmtil  all  products 
used  in  rail  car  construction  comply 
with  a  smoke  (or  specific  optical) 
density  limit  (Ds)  of  100  at  4  minutes 
using  die  ASTM  E  662  test  procedure. 
The  petitioner  stated  that  an  acceptance 
level  of  200  provides  littie  protection, 
and  maintained  that  the  smoke  emitied 
from  one  fully  combusted  window  mask 
complying  with  a  Ds  of  200  will 
completely  obscure  human  vision    - 
beyond  a  distance  of  two  feet,  disabling 
people  and  preventing  them  from 
locating  emergency  exits.  The  petitioner 
believed  that  the  standard  would  not  be 
tolerated  by  anyone  who  actually  stood 
in  a  room  with  such  a  smoke  density. 

As  FRA  has  explained,  the  final  rule 
is  the  first  of  a  two-phased  rulemaking. 
See  64  FR  25554.  In  the  second  phase, 
FRA  will  examine  the  need  for  further 
refinements  to  the  test  procedures  and 


performance  criteria  following,  in 
particular,  a  review  of  the  results  of 
ongoing  fire  safety  research  conduct  by 
NIST.  FRA  has  acknowledged  that  since 
the  FRA  guidelines  were  originally 
developed  in  the  1970s,  a  greater 
number  of  materials  has  become 
available  that  exceed  the  stated  test . 
performance  criteria.  Had  FRA  made  the 
test  performance  criteria  in  the  final  rule 
more  stringent  on  the  basis  of  the 
concerns  raised  by  these  two 
petitioners,  the  final  rule  would  indeed 
have  been  a  marked  departure  from  the 
NPRM.  However,  this  was  not  the  case. 
LTK  also  raised  concern  that  the  rule 
specifies  no  requirements  for  the 
toxicity  of  gasses  emitted  bom  burning 
materials,  noting  that  many  commuter 
rail  car  specifications  contain  such 
requirements.  FRA  recognizes  this 
concern,  and  has  identified  this  as  an 
issue  to  examine  in  Phase  II  of  the 
rulemaking.  FRA  has  not  previously 
recommended  any  specific  performance 
standards  for  material  toxicity. 
However,  preliminaiy  research 
conducted  by  NIST  has  shown  that,  for 
ciurenUy  used  materials  within  a  rail 
car,  the  heat  generated  by  burning  the 
materials  may  prove  fatal  to  occupants 
before  the  occupants  are  overcome  by 
toxic  gases  within  the  vehicle. 

Cushions  and  Mattresses 

As  noted  in  the  preamble  to  the  final 
rule,  "Cushions,  Mattresses"  is  a  new 
category  in  the  table  which  was  listed  in 
the  1989  FRA  guidelines  and  the  NPRM 
under  the  function  of  material  column 
and  included  under  the  category, 
"Passenger  seats.  Sleeping  and  dining 
car  components."  64  FR  25648.  In  its 
petition  for  reconsideration,  LTK 
maintained  that  cushions  and 
mattresses  today  can  meet  a  Ds  of  150 
at  4  minutes — lower  than  the  Ds  of  175 
in  the  final  rule.  Bay  State  stated  in  its 
petition  that  since  seat  foams  constitute 
one  of  the  major  sources  of  fuel  in  a  car 
interior,  FRA  should  strongly  consider 
limiting  seat  foam  smoke  emission 
standards  generally  to  150  at  4  minutes 
and  even  to  100  at  4  minutes  for  those 
vehicles  operating  in  tuimels  or  on 
elevated  structiues.  The  petitioner  noted 
that  smoke  inhalation  is  the  major 
source  of  passenger  disablement  and 
death  in  a  fire,  and  that  smoke  is  the 
primary  obstacle  to  locating  emergency 
exits. 

Because  FRA  did  not  intend  to  make 
the  smoke  emission  performance  criteria 
for  cushions  and  mattresses  more 
stringent  in  Phase  I  of  this  rulemaking, 
the  final  rule  imposed  the  same  smoke 
emission  performance  criteria  as  those 
recommended  in  the  1989  guidelines. 
Nonetheless,  the  concerns  raised  by 
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these  petitioners  to  adopt  stricter  smoke 
emission  performance  criteria  for 
cushions  and  mattresses  merit 
consideration  in  Phase  n  of  the 
rulemaking. 

Note  1  remains  unchanged  from  the 
final  rule.  Note  2  remains  unchanged 
except  for  the  reference  to  ASTM  E  662- 
01.  As  discussed  above,  certain  of  the 
ASTM  test  standards  referenced  in  the 
rule,  such  as  ASTM  E  662,  have  been 
updated. 

As  explained  in  the  final  rule,  FRA 
has  been  investigating  the  testing  of 
assemblies  of  materials  for  performance 
in  a  fire,  rather  than  individually  testing 
the  materials  which  comprise  such 
assemblies,  to  reflect  more  realistically 
the  interaction  of  materials  in  a  fire.  See 
64  FR  25648.  As  part  of  the  FRA- 
sponsored  fire  safety  research  program 
managed  by  the  Volpe  Center,  six  full- 
scale  alternative  seat  assemblies  being 
considered  for  Amtrak's  high-speed 
trainsets  were  tested  in  March,  1997, 
using  a  furniture  calorimeter.  Among 
other  things,  the  test  results  showed  that 
fire  blocking  layers  can  significantly 
prevent  fire  ignition  and  limit  flame 
spread,  fire  growth,  and  smoke 
generation.  Note  3  of  the  final  rule 
permitted  the  testing  of  seat  and 
mattress  assemblies  as  an  integrated 
uhit,  in  the  alternative  to  individually 
testing  the  components  that  comprise 
the  seat  or  mattress  assembly,  using 
ASTM  E  1537  ("Standard  Test  Method 
for  Fire  Testing  of  Upholstered  Seating 
Furniture")  and  the  pass/fail  criteria 
specified  in  California  Technical 
Bulletin  (Cal  TB)  133  ("Flammability 
Test  Procedure  for  Seating  Furniture  for 
Use  in  Public  Occupancies").  FRA 
noted  that  Cal  TB  133  has  a  successful 
history  of  use  at  state  and  mimidpal 
levels  for  high-hazard  occupied  places 
such  as  nursing  homes  and  that  results 
of  the  March,  1997  tests  showed  that 
certain  seat  assemblies  met  the  Cal  TB 
133  test  performance  criteria,  did  not 
spread  any  flame,  and  exhibited  low 
rates  of  heat  and  smoke  release.  Id. 
Moreover,  data  from  Amtrak-funded 
tests  showed  that  seat  assemblies 
selected  for  use  on  Amtrak's  high-speed 
trainsets  passed  both  the  ASTM  D  3675 
and  Federal  Aviation  Administration 
(FAA)  "oil  burner"  tests  for  cushions 
and  fabrics,  in  addition  to  passing  the 
ASTM  E  1537  and  E162  tests  specified 
in  the  final  rule. 

In  its  petition  for  reconsideration, 
LTK  expressed  concern  that  Note  3 
would  allow  the  use  of  luethane 
materials  in  seat  cushions  and  that  such 
materials  would  otherwise  not  meet  the 
test  performance  criteria  for 
flammability  and  smoke  emission.  The 
petitioner  believed  this  represented  a 


potential  fire  hazard  since  it  perceived 
that  the  rule  did  not  require  the 
assembly  tested  to  continue  to  be 
subject  to  integrity  requirements  for  the 
life  of  the  assembly,  even  in  the  case  the 
assembly  covering  (fire  blocking 
layer(s))  were  cut  due  to  accident  or 
vandalism.  In  addition,  the  petitioner 
believed  that  no  dynamic  cycling  tests 
were  imposed  on  seat  assemblies  by  the 
final  rule,  adding  that  such  tests  were 
necessary  to  simulate  real-world  wear. 
FRA  stated  in  Note  3  that  use  of  the 
alternative  test  performance  criteria  for 
seat  and  mattress  assemblies  is 
dependent  on  the  condition  of  the 
assemblies'  components  remaining 
unchanged  or,  if  they  were  replaced, 
possessing  at  least  equivalent  fire 
performance  properties  to  the  original 
components  tested  to  provide  for 
necessary  quality  control  of  the 
components.  Further.  Note  3  requires  an 
accompanying  fire  hazard  analysis  that 
considers  the  operating  environment 
within  which  seat  and  mattress 
assemblies  will  be  used  in  relation  to 
the  risks  of  vandalism,  puncture, 
cutting,  or  other  such  acts  or  external 
forces  which  may  expose  the  individiial 
components  of  the  assemblies  to  a 
source  of  ignition.  Although  seats  and 
mattresses  may  contain  foams  that 
would  not  otherwise  meet  the  test 
performance  criteria  if  tested 
individually,  such  foams  are  required  to 
be  protected  by  a  robiist  blocking  layer 
or  layers  (as  used  to  meet  FAA  fire  seat 
regulations)  resistant  to  both  fire  and 
vandalism,  pimctiire.  cutting,  and  other 
such  acts  and  external  forces.  FRA 
noted  in  the  final  rule  that  the  U.S. 
Coast  Guard  has  issued  a  Navigation 
and  Vessel  Inspection  Circular  (NAVIC) 
for  structiiral  fire  protection  which 
permits  the  use  of  fire  blocking  layers  if 
tested  according  to  Cal  TB  133;  the 
NAVIC  states  that  these  fire  blocking 
materials  have  proven  effective  in 
protecting  combustible  foams  from 
becoming  involved  in  a  fire.  See  64  FR 
25648,  note  13.  Such  blocking  layers 
must  be  applied  in  a  manner  which 
seals  the  seams  {e.g.,  using  bonding  or 
ceramic  thread  widi  binding  tape)  and 
ensures  that  the  foam  is  not  exposed  to 
an  ignition  source.  In  evaluating  the  risk 
that  the  integrity  of  an  assembly  may  be 
compromised  so  that  its  foam  is  exposed 
to  an  ignition  sotm:e.  a  railroad  must 
consider  the  frequency  of  its  inspections 
of  such  assemblies  to  verify  their 
condition.  A  fire  blocking  layer  that  is 
cut.  torn,  or  punctured  so  that  the 
integrity  of  the  assembly  is 
compromised  must  be  repaired  or 
replaced  to  ensure  continued 
compliance  with  Note  3.  FRA  makes 


clear  that  the  assembly  tested  continues 
to  be  subject  to  the  requirements  of  Note 
3  for  the  life  of  the  assembly.  Further. 
FRA  has  amended  the  rule  to  make  clear 
that  Notes  5.  6.  7,  and  8  apply  to  the 
surface  layers  of  seat  and  mattress 
assemblies  tested  in  accordance  with 
Note  3.  to  simiUate  real-world  wear. 

Separately,  GBH  International  (GBH) 
petitioned  FRA  for  reconsideration  of 
Note  3,  stating  that  mattresses  cannot  be 
tested  accordhig  to  the  ASTM  E  1537 
test  procedure  because  it  is  specific  to 
chairs  and  sofas  and  the  testing 
apparatus  is  too  small  to  accommodate 
the  mattress  sample.  According  to  the 
petitioner,  the  ASTM  E  1590  test 
procedure  is  the  corresponding  test  for 
mattresses.  However.  GBH  added  that  it 
is  not  clear  whether  mattress 
combinations  for  passenger  rail 
applications  would  be  suitably  tested  by 
the  ASTM  E  1590  test  procedure, 
maintaining  that  the  exposiue  is 
intended  for  a  lower  risk  fire 
environment  and  that  a  small  increase 
in  ignition  source  intensity  can  easily 
have  a  significant  effect  on  the  fire 
hazard.  GBH  therefore  recommended 
that  passenger  rail  mattresses  be  tested 
to  the  same  pass-fail  criteria  as  Cal  TB 
133  but  with  an  ignition  source  similar 
to  the  FAA  oil  burner  test  used  for 
aircraft  seat  cushion  flanunability  in  the 
same  room  environment  as  the  ASTM  E 
1590  test  procedure.  The  petitioner 
likewise  noted  that  testing  of  seat 
applications  in  passenger  rail  cars  will 
likely  suffer  frt)m  similar  problems  as 
the  testing  of  mattresses  and 
recommended  using  an  ignition  source 
for  seat  testing  similar  to  the  FAA  oil 
burner  test  in  the  same  room 
environment  as  the  ASTM  E  1537  test 
procedure  using  Cal  TB  133 
performance  criteria. 

FRA  agrees  that  ASTM  E  1590  is  the 
more  appropriate  test  procedure  for  a 
mattress  assembly,  and  is  effectively  the 
corresponding  test  to  ASTM  E  1537  for 
a  larger  object.  As  a  result,  FRA  has 
amended  the  rule  to  require  use  of  the 
ASTM  E  1590  test  procediu*  for 
purposes  of  testing  mattress  assemblies 
in  accordance  with  the  alternative 
standards  specified  in  Note  3.  However, 
FRA  has  also  amended  the  rule  to 
require  that  mattress  assemblies  tested 
using  the  ASTM  E  1S90  test  procedure 
be  evaluated  against  the  performance 
criteria  contained  in  Cal  TB  129— not 
Cal  TB  133.  Cal  TB  129  describes 
performance  criteria  for  mattress 
assemblies  and  contains,  in  effect,  the 
corresponding  performance  criteria  to  . 
those  for  seat  assemblies  in  Cal  TB  133. 
FRA  recognizes  that  the  FAA  oil  burner 
test  for  aircraft  seat  cushions,  which  is 
found  at  14  CFR  part  25,  Appendix  F. 
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Part  n,  addresses  the  risk  of  fuel-fed 
fires.  However,  FRA  has  noted  that 
certain  seat  assemblies  tested  for 
placement  in  Amtrak's  high-speed 
trainsets  using  the  ASTM  E  1537  test 
procedure  also  passed  the  FAA's  oil 
burner  test.  In  Phase  n  of  the 
rulemaking.  FRA  will  further  examine 
the  petitioner's  recommendation  to  use 
the  oil  burner  as  an  ignition  source 
during  the  ASTM  E  1537  and  1590  tests. 

Note  4  remains  imchanged  from  the 
final  rule.  FRA  makes  clear  that  Note  4 
applies  to  both  seat  cushion  and 
mattress  testing. 

Note  5  requires  the  dynamic  testing  of 
seat  cushions  and  mattresses  to  help 
ensure  that  they  retain  their  fire 
retardant  characteristics  after  they  have 
been  in  service  for  a  period  of  time.  As 
provided  in  the  final  rule,  Note  5 
expressly  subjected  seat  cushions  and 
mattresses  to  an  enduirance  test 
specified  in  ASTM  D  3574.  Test  h 
(Dynamic  Fatigue  Test  by  the  Roller 
Shear  at  Constant  Force)  or  Test  I3 
(Dynamic  Fatigue  Test  by  Constant 
Force  Pounding)  both  using  Procedure 
B.  Following  publication  of  the  final 
rule,  a  railroad  stated  that  the  size  of  the 
samples  required  to  be  tested  differed 
for  the  ASTM  D  3675  flammability  test 
procedure  specified  for  cushions  and 
mattresses  and  the  ASTM  D  3574 
dynamic  test  procedure  specified  in 
Note  5.  Accordingly,  FRA  has  revised 
Note  5  to  make  the  samples  the  same 
size  so  that  flammability  testing  may  be 
conducted  on  the  same  sample  that  has 
undergone  dynamic  testing. 

Notes  6,  7.  and  8  remain  imchanged 
from  the  final  rule.  These  notes,  along 
with  Note  5,  are  now  expressly 
referenced  in  Note  3  to  make  clear  that 
they  apply  to  seat  and  mattress 
assembly  testing  as  specified  in  Note  3.  - 

Fabriics 

In  the  final  rule,  the  "Fabrics" 
category  included  fabrics  used  in  seat 
upholstery,  mattress  ticking  and'covers, 
and  curtains.  These  items  were  formerly 
identified  in  the  function  of  material 
column  for  the  category  "Passengers 
seats.  Sleeping  and  dining  car 
components"  in  the  1989  FRA 
guidelines  and  the  NPRM.  The  word 
"All"  under  function  of  material  in  the 
final  rule  eliminated  confusion  as  to 
what  must  be  tested;  window  shades, 
draperies  and  also  wall  coverings  were 
required  to  be  tested  if  composed  of 
fabric.  See  64  FR  25648-25649. 
Nevertheless,  instead  of  stating  that  the 
test  performance  criteria  apply  to  "AH" 
fabrics,  FRA  has  amended  the  table  so 
that  the  criteria  apply  to  fabrics  used  in 
or  for  items  expressly  identified  in  the 
guidelines  and  NPRM— that  is,  seat 


upholstery,  mattress  ticking  and  covers, 
and  curtains — as  well  as  in  those  items 
discussed  in  the  preeunble  to  the  final 
rule — draperies,  wall  coverings,  and 
window  shades.  This  amendment  is 
intended  to  make  the  rule  more 
consistent  with  the  format  of  FRA's  fire 
safety  guidelines,  while  clearly 
addressing  the  potential  contribution  to 
fire  and  smoke  posed  by  fabric  window 
shades  and  wall  coverings,  and  avoiding 
any  terminology  confusion  between 
"curtains"  and  "draperies." 

As  noted  in  the  preamble  to  the  final 
rule,  the  1989  FRA  guidelines  limited 
smoke  emission  performance  for 
"coated"  fabrics,  typically  vinyl-based 
upholstery,  to  a  Ds  of  250  and 
"uncoated"  fabrics  to  a  Ds  of  100— both 
at  4  minutes.  See  64  FR  2.5649.  It  was 
determined  that  a  uniform  Ds  limit  of 
200  at  4  minutes  for  smoke  emission 
would  be  appropriate  for  both  classes  of 
fabrics,  based  in  part  on  the  known 
performance  of  the  range  of  fabrics 
available  and  the  definition  of  coated 
and  uncoated  used  by  the  ASTM. 
Moreover,  FRA  noted  that  allowing  a 
higher  smoke  emission  performance 
standard  for  coated  fabrics — ^more  than 
twice  that  allowed  for  imcoated 
fabrics — provides  an  inconsistent  level 
of  safety  on  the  basis  of  the  fabric  used 
and  that  an  NFPA  130  committee  had 
accepted  a  recommendation  for  the 
identical  change  in  its  own  standard.  Id. 

In  its  petition  for  reconsideration, 
LTK  raised  concern  that  smoke  emission 
limits  for  "uncoated"  fabrics  have  been 
increased  for  seat  upholstery,  mattress 
ticking,  covers  and  curtains  to  a  Ds  of 
200  at  4  minutes.  LTK  believed  that  this 
represented  a  significant  increase  in 
allowable  smoke  emission,  noting  the 
amount  of  fabric  (bedding,  ciutains, 
chairs)  contained  in  a  sleeping  car  or 
intercity  coach.  LTK  stated  that  the 
original  guidelines  recognized  the 
performance  difference  between  cloth 
and  vinyl  upholstery,  and  that  the 
distinction  must  remain.  LTK  did 
recommend  changing  the  terminology 
from  "coated"  and  "uncoated"  as  used 
in  the  1989  FRA  guidelines  to  "cloth" 
and  "vinyl,"  respectively,  citing 
confusion  and  attempts  by  suppliers  to 
have  materials  accepted  at  higher  smoke 
emission  levels.  Bay  State  raised  similar 
concerns,  noting  in  particular  that 
raising  the  smoke  emission  limit  for 
cloth  fabrics  could  double  the  allowable 
smoke  emission  in  sleeping  cars, 
potentially  allowing  the  introduction  of 
more  toxic  fumes. 

FRA  continues  to  believe  that 
allowing  a  higher  smoke  emission  limit 
for  fabrics  based  on  the  type  of  fabric 
used  provides  an  inconsistent  level  of 
safety.  Further,  since  an  ASTM  test 


procedure  is  specified  for  evaluating 
smoke  emission,  it  has  been  considered 
appropriate  to  use  the  ASTM  definition 
of  "coated"  material,  i.e.,  a  flexible 
material  composed  of  a  textile  fabric 
and  an  adherent  polymeric  material 
applied  to  one  or  both  surfaces.  This 
definition  is  more  inclusive  than  one 
essentially  describing  a  "coated"  fabric 
as  vinyl,  thereby  creating  the  possibility 
that  a  greater  number  of  materials  would 
be  evaluated  against  the  higher  Ds  limit 
of  250.  Moreover,  as  part  of  NIST's 
ongoing  fire  safety  research.  NIST 
evaluated  test  data  from  samples  of 
fabrics  intended  for  use  in  an  Amtrak 
passenger  car  and  found  a  variation  of 
Ds  levels  from  57  to  175  at  4  minutes. 
(See  "Fire  Safety  of  Passenger  Trains: 
Phase  I  Material  Evaluation  (Cone 
Calorimeter),"  DOT/FRA/ORD-99/01- 
DOT-VTNSC-FRA-98-26,  January 
1999,  cited  in  the  final  rule  at  64  FR 
25554,  note  1.)  Overall,  NIST  found  a 
variation  of  Ds  levels  for  all  materials 
(not  just  fabrics)  of  between  12  and  509, 
with  nearly  half  of  the  materials  tested 
falling  between  100  and  200. 
Consequently,  requiring  a  Ds  of  100  at 
4  minutes  may  eliminate  the  use  of 
many  ciurently  used  materials  in  rail 
passenger  cars,  including  certain  cloth 
materid.  Although  FRA  is  leaving  the 
smoke  emission  limits  imchanged  from 
the  final  rule,  the  petitioners  concerns 
may  be  examined  further  in  Phase  II  of 
the  rulemaking. 

Other  Vehicle  Components 

Through  the  final  rule  FRA 
established  the  category  "Vehicle 
Components"  to  include  the  majority  of 
those  materials  used  in  items  formerly 
listed  in  the  1989  FRA  guidelines  and 
NPRM  under  the  categories  of  "Panels." 
"Flooring"  (except  structural), 
"Insulation,"  "Elastomers,"  "Exterior 
Plastic  Components,"  and  "Component 
Box  Covers."  The  final  rule  also 
introduced  the  subcategory  "All 
[vehicle  components]  except  flexible 
cellular  foams,  floor  coverings,  light 
transmitting  plastics,  and  items 
addressed  under  other  specific 
categories"  that  effectively  required  all 
materials  under  the  "Vehicle 
Components"  category  to  meet  specific 
flanunability  and  smoke  emission 
p>erformance  criteria,  unless  exempted 
by  Note  10.  Following  publication  of  the 
final  rule,  however,  passenger  railroads 
raised  concern  that  requiring  the  testing 
of  all  materials  significantly  departed 
from  FRA's  proposal  in  the  NPRM. 

As  an  initial  matter,  FRA  is  renaming 
the  "Vehicle  Components"  categorj', 
"Other Vehicle  Components." 
Everything  identified  in  the  table  is  a 
vehicle  component,  of  course;  but  FRA 


42900  Federal  Regigter/Vol.  67.  No.  122 /Tuesday.  June  25.  2002 /Rules  and  Regulations 


is  generally  retainiiig  the  category's 
name  to  maintain  the  format  of  the  final 
rule's  table  as  far  as  practicable  for  the 
benefit  of  the  regulated  commimity. 

More  important.  FRA  recognizes  that 
the  final  nue  expanded  the  flammability 
and  smoke  emission  performance 
testing  requirements  for  rail  car 
components,  consistent  with  the  intent 
of  part  238  to  cover  all  aspects  of 
passenger  equipment  fire  safety.  On 
reconsideration,  however.  FRA  is 
generally  lilhiting  the  application  of 
such  test  performance  criteria  to 
materials  expressly  identified  in  the 
1989  FRA  guidelines  and  the  NPRM. 
FRA  is  largely  doing  so  by  amending  the 
subcategory  of  "All  [vehicle 
components]  except  flexible  cellular 
foams,  floor  coverings,  light  transmitting 
plastics,  and  items  addressed  under 
other  specific  categories"  to  specifically 
identify  the  type  of  items  subject  to  the 
required  flammability  and  smoke 
emission  test  performance  criteria.  Most 
of  these  items  were  included  in  Note  9 
to  the  final  rule  and  were  formerly 
identified  in  the  categoiv  and  function 
of  material  columns  of  the  1989  FRA 
gmdelines  and  NPRM  Appendix  B  table. 
These  amendments  restore  these  items 
to  the  body  of  the  table  following  their 
removal  due  to  the  reorganization  and 
streamlining  of  the  table  for  purposes  of 
the  final  rule.  These  items  consist  of 
materials  used  as,  in,  or  for  seat  and 
mattress  fiames;  wall  and  ceiling  panels; 
seat  and  toilet  shrouds;  tray  and  other 
tables;  partitions:  shelves;  opaque 
windscreens;  end  caps;  roof  housings; 
and  component  boxes  and  covers.  In  the 
final  rule,  Note  9  also  identified  "HVAC 
ducting"  and  "thermal  and  acoustic 
insulation"  as  items  subject  to  testing. 
However,  these  items  are  now  addrensed 
elsewhere  in  the  table  due  to  differing 
test  performance  criteria,  as  discussed 
below. 

FRA  notes  that  it  has  expressly 
amended  the  rule  as  stated  in  revised 
Note  9  to  exclude  signage  from  any 
specific  flammability  or  smoke  emission 
test  performance  criteria.  This  exclusion 
applies  to  all  signage,  whether  or  not  the 
signage  conveys  emergency  or  safety 
information  or  is  semi-permanently 
affixed  to  the  car  as,  e.g..  a  wall  panel. 
As  stated  in  a  Decembw  13,  2000  letter 
to  APTA  and  Amtrak.  FRA  determined 
that  members  of  the  public  could  have 
been  confused  as  to  whether  the.NPRM 
would  make  signage  \ised  in  railroad 
passenger  cars  and  locomotive  cabs 
subject  to  specific  Federal  performance 
standards  for  flammability  and  smoke 
emission.  (A  copy  of  this  letter  has  been 
placed  in  the  public  docket  for  this 
rulemaking.)  FRA  is  therefore  amending 
the  rule  to  exclude  signage  firooi  any 


such  specific  performance  standards  at 
this  time,  pending  further  public  input 
in  Phase  n  of  the  rulemaking. 

None  of  the  changes  discussed  above 
alter  the  pre-existing,  fire  safety  analysis 
reqtiirements  of  §  238.103  to  consider 
the  safety  of  a  rail  car  as  a  whole  and 
identify  and  address  potential  fire  safety 
hazards,  piusuant  to  which  railroads  are 
still  required  to  consider  the 
flammability  and  smoke  emission 
performance  characteristics  of  the 
materials  that  they  place  in  their 
passenger  equipment,  including  signage. 
As  a  result,  railroads  remain  responsible 
for  considering  the  fire  safety 
characteristics  of  the  signage  that  they 
place  in  their  equipment  to  ensure  that 
the  type,  size,  and  location  of  the 
signage,  exposure  of  the  signage  to 
potential  ignition  sources,  the  railroad 
operating  environment,  and  other 
factors  do  not  create  an  unacceptable 
fire  safety  risk.  FRA  is  likewise  making 
clear  elsewhere  in  this  Notice  that, 
pursuant  to  §  238.103,  railroads  are  still 
required  to  consider  the  fire  safety 
characteristics  of  other  materials  used  in 
their  passenger  equipment,  even  if  the 
materials  are  no  longer  specifically 
addressed  by  the  requirements  of 
Appendix  B.  to  avoid  creating  an 
imacceptable  fire  safety  risk.  FRA 
intends  to  establish  specific 
flammability  and  smoke  emission 
performance  requirements  for  signage  in 
Phase  n  of  the  rulemaking. 

Note  10  provides  that  testing  of 
miscellaneous,  discontinuous  small 
parts  is  not  required  if  such  parts  do  not 
contribute  materially  to  fire  growth  and 
the  surface  area  of  any  individual  small 
part  is  less  than  16  square  inches  (100 
cm^)  in  end  use  configuration.  A  fire 
hazard  analysis  is  required  that 
considers  both  the  quantity  of  the  parts 
(e.g.,  limited)  and  the  location  of  the 
parts  {e.g.,  at  discontinuous  or  isolated 
locations,  or  both),  as  well  as  the 
vulnerability  of  the  parts  to  ignition  and 
contribution  to  flame  spread.  In  the 
preamble  to  the  final  rule.  FRA  dted 
grommets  used  on  seats  or  window 
shades  as  examples  of  smaU. 
discontinuous  parts  that  present  an 
ifi»ignilir.ant  fin  threat  and  could 
logically  and  safely  be  exempted  from 
testing.  See  64  FR  25649.  In  contrast. 
FRA  explained  that  matvials  such  as 
those  used  to  produce  virire  ties  of  which 
hundreds  or  thousands  may  be  included 
in  a  single  car  to  mount  power  and  low 
voltage  cable  bundles  are  not  exempted 
from  testing. /d. 

In  its  pention  for  reconsideration. 
LTK  advised  against  describing  a  small 
part  by  its  surfeoe  area  alone  (less  than 
or  eqtial  to  16  square  inches)  and 
recommended  that  mass  also  be 


considered,  citing  the  nmnber  of  wire 
ties  in  a  rail  car.  Bay  State  shared  LTK's 
concern,  noting  in  particular  that  tie 
wraps  for  wires  number  in  the 
thousands  in  a  rail  car  and  are 
febricated  for  the  general  construction 
industry  &t>m  polymers  that  exhibit 
flaming  pinning  and  dripping.  The 
petitioner  also  stated  that  the  rule 
should  set  a  total  limit  on  the  weight  of 
unregulated  elastomeric  material 
permitted  per  vehicle,  noting  that 
elastomers  can  emit  a  significant 
amount  of  smoke  when  combusted. 
However,  neither  petitioner 
recommended  any  specific  limits 
relating  to  weight  or  mass.  In  contrast  to 
the  concern  of  these  petitioners. 
Bombardier  stated  in  its  petition  for 
reconsideration  that  it  is  unclear  how 
such  small  individual  parts  like  tie 
wraps  that  are  distributed  throughout  a 
rail  car  can  play  such  a  significant  role 
as  to  contribute  to  a  localized  fire. 

FRA  makes  clear  that  consideration  of 
the  mass  of  small  parts  for  purposes  of 
Note  10  is  required  by  the  fire  hazard 
analysis  specified  in  the  Note.  However, 
FRA  has  not  imposed  a  more  specific 
requirement  concerning  the  weight  or 
mass  of  small  parts,  and  thus  will 
continue  to  allow  a  railroad  to  make  an 
appropriate  determination  based  on  its 
own  fire  hazard  analysis.  As  a  separate 
matter,  due  to  the  revisions  to  the  table, 
ties  that  are  used  to  bundle,  wrap,  or,    . 
literally,  tie  wires  and  cables  are  no 
longer  subject  to  the  flammability  and 
smo^e  emission  standards  specified  in 
Appendix  B.  Nevertheless,  use  of  such 
ties  shall  continue  to  be  evaluated  by  a 
railroad,  as  appropriate,  in  accordance 
with  the  fire  safety  analysis 
requirements  in  $  238.103.  FRA  is 
concerned  about  the  sheer  numbers  of 
such  ties  in  a  rail  car  and  their  potential 
to  ignite  other  materials  and  contribute 
to  fire  growth,  overall.  Such  ties  are 
commonly  made  of  plastic,  because  of 
plastic's  non-conductive  nature,  and 
may  also  be  made  of  other  material  such 
as  doth. 

In  the  final  rule  Note  11  was  intended 
to  permit  use  of  the  ASTM  E  1354  test 
procedure  to  measuie  flammability 
characteristics  for  small  parts  as  an 
alternative  to  the  test  procedures - 
otherwise  specified  in  the  table  for 
measuring  uammability  characteristics, 
such  as  ASTM  E 162.  ConsequenUy.  the 
uae  of  the  word  "shall."  instead  of 
"may."  in  Note  11  of  the  final  rule,  was 
incorrect.  The  ASTM  E  1354  test 
procedure  is  only  intended  to  be  an 
alternative — not  a  required-test 
procedure.  FRA  has  amended  the  rule 
accordingly.  In  addition,  FRA  has 
merged  Note  12  of  die  final  rule  with 
Note  11.  Note  12  permitted  use  of  the 
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ASTM  E  1354  test  procedure  to  measure 
smoke  generation  for  small, 
discontinuous  parts  as  an  alternative  to 
the  ASTM  E  662  test  procedure 
otherwise  specified  in  the  table.  See  64 
FR  25703.  As  amended,  Note  11  more 
clearly  states  FRA's  intent  to  permit  use 
of  the  ASTM  E  1354  test  procedure  for 
small  parts  as  an  alternative  to  both  the 
flammability  and  smoke  emission  test 
procedures  otherwise  specified  in  the 
table.  Such  small  parts  may  be 
evaluated  for  flammability  and  smoke 
emission  according  to  either  Note  11,  as 
amended,  or  the  test  procedures 
otherwise  specified  in  the  table.  Of 
course,  small  parts  may  be  exempt  from 
testing  pursuant  to  Note  10. 

The  test  procedure  referenced  in  Note 
11  is  ASTM  E  1354,  "Standard  Test 
Method  for  Heat  and  Visible  Smoke 
Release  Rates  for  Materials  and  Products 
Using  an  Oxygen  Consiunption 
Calorimeter"  [i.e..  Cone  Calorimeter). 
This  measures  heat  release  rate  at  a 
prescribed  heat  flux  using  oxygen 
depletion  techniques  and  produces 
information  including  data  for  time  of 
ignition  (tig)  and  peak  heat  release  rate 
(q"m«).  The  quotient  of  tig/q"m«x  has 
been  evaluated  as  part  of  the  ctirrent 
FRA-funded  NIST  research  program,  as 
well  as  in  other  research,  and  has  been 
shown  to  reliably  predict  ignitability. 
Ignitability  is  an  important 
consideration  for  certain  small  parts 
used  in  rail  passenger  cars.  Because  of 
their  small  size  and  end  uses,  small 
parts  may  be  more  significant  bom  an 
ignition  perspective  than  from  a  flame 
spread  perspective.  See  64  FR  25649. 
The  final  rule  required  that  small  parts 
tested  in  accordance  with  ASTM  E  1354 
meet  the  pass/fail  criterion:  Ug/q"nax  is 
less  than  or  equal  to  1.5  under 
stipulated  exposiue  conditions. 

m  its  petition  for  reconsideration. 
Bombardier  noted  that  a  material  that 
neither  ignites  nor  bums  would 
nevertheless  fail  the  performance 
criterion  specified  in  Note  11  of  the 
final  rule.  According  to  Bombardier,  if 
the  time  to  ignition  (tig)  approaches 
infinity  (i.e.,  does  not  ignite)  and  the 
peak  heat  release  rate  (q'Wx)  is  minimal 
(i.e.,  does  not  hum]  then  the  ratio  tig/ 
q^'mu  becomes  significanUy  larger  than 
1.5.  Bombardier  therefore  recommended 
revising  this  performance  criterion  and 
proposed  other  changes  to  Note  11.  In 
its  petition  for  reconsideration,  GBH 
pointed  out  that  the  performance 
criterion  cited  in  Note  11  was  proper 
except  that  FRA  had  inverted  a  key 
figure,  recommending  that  materials 
tested  in  accordance  with  ASTM  E  1354 
should  meet  the  performance  criterion: 
tig/q^'mw  is  greater  than  or  equal  to  1.5. 
not  less  than  or  equal  to  1.5. 


FRA  agrees  that  the  performance 
criterion  was  incorrectiy  stated  in  Note 
11  and  has  revised  the  Note  accordingly. 
As  amended.  Note  11  states  that 
materials  tested  in  accordance  with 
ASTM  E  1354  shall  meet  the  heat 
release  rate  performance  criterion  of 
q''i8o  ^  100  kW/m2.  That  is,  the  average 
heat  release  rate  over  180  seconds  (q'^iao) 
shall  be  less  than  or  equal  to  100 
kilowatts  per  square  meter.  This  heat 
release  rate  criterion,  and  the  smoke 
emission  criterion  discussed  below,  are 
based  on  the  results  of  NIST  research  on 
a  range  of  materials  in  ciurent  use  in 
passenger  rail  cars  as  part  of  Phase  I  of 
the  FRA-sponsored  fire  safety  research 
study  of  passenger  rail  cars,  discussed 
above  and  at  64  FR  25554.  These 
performance  criteria  use  comparable 
measures  to  the  1989  FRA  guideline  and 
NPRM  performance  criteria.  For  all  of 
the  materials  tested  by  NIST  which  met 
the  original  guideline  criteria,  the 
average  heat  release  rate  over  a  180- 
second  period  was  86  kW/m^. 
ConsequenUy,  FRA  believes  that 
specifying  a  heat  release  rate  acceptance 
criterion  of  q"i8o  ^  100  kW/m^  is 
appropriate  for  testing  materials  used  in 
small  parts.  FRA  has  amended  the  rule 
accordingly. 

As  noted  above,  FRA  has  combined 
Note  12  of  the  final  rule  with  Note  11 
since  the  intent  is  to  permit  the  testing 
of  small  parts  using  ASTM  E  1354  as  an 
alternative  to  both  ASTM  E  162  (or  the 
flanunability  test  procedure  otherwise 
spedfied  in  the  table)  and  ASTM  E  662 
for  smoke  generation.  In  their  petitions 
for  reconsideration.  Bombardier  and 
LTK  observed  that  Note  12  in  the  final 
rule  did  not  define  a  pass/fail  criterion 
for  smoke  generation  using  the  ASTM  E 
1354  test  procedure.  In  addition.  Bay 
State  maintained  in  its  petition  that 
ASTM  E  1354  should  not  be  used  to 
measure  smoke  generation  luitil  its 
results  are  correlated  with  ASTM  E  662 
or  the  FRA  provides  an  acceptance 
standard.  Nevertheless,  the  petitioner 
did  state  that  ASTM  E  1354  should  be 
adopted  as  a  governing  standard  in  that 
it  provides  qualitative  heat  release  and 
smoke  emission  data. 

FRA  acknowledges  that  the  final  rule 
did  not  expressly  define  a  pass/fail 
criterion  for  smoke  generation  of  small 
parts  in  Note  12.  ASTM  E  1354  smoke 
generation  data  is  stated  in  terms  of 
"specific  extinction  area,"  which  is  a 
measure  of  the  attenuation  of  light  by 
soot  partides  in  a  flowing  system  using 
a  monochromatic  light  beam.  The 
primary  benefit  of  spedfic  extinction 
area  is  that  it  can  be  used  in  calculations 
of  smoke  density  (and  thus  visibility) 
within  a  passenger  car  for  purposes  of 
an  emergency  evacuation.  Specific 


optical  density  cannot  be  used  as 
effectively  in  this  way.  As  part  of  the 
NIST  research  using  the  ASTM  E  1354 
test  procedure  to  evaluate  materials 
used  in  passenger  rail  cars,  discussed 
above,  NIST  found  that  for  all  of  the 
materials  tested  which  met  the  1989 
FRA  guideline  criteria,  the  average 
specific  extinction  area  (Of)  over  a  180- 
second  period  was  468  m^/kg. 
Consequentiy,  FRA  believes  that 
limiting  the  overall  average  specific 
extinction  area  in  this  time  period  to 
500  m^/kg  is  appropriate  for  testing 
materials  used  in  small  parts.  FRA  has 
amended  the  rule  accordingly  to  specify 
this  pass/fail  criterion.  FRA  notes  that, 
while  it  should  be  possible  to  correlate 
specific  extinction  area  data  with 
specific  optical  density  data  frt)m  the 
ASTM  E  662  test  procedure,  FRA 
believes  that  it  is  premature  to  do  so 
here  but  will  consider  it  in  Phase  II  of 
the  rulemaking. 

Finally,  GBH  stated  in  its  petition  for 
reconsideration  that  if  floor  coverings 
are  to  be  tested  using  the  ASTM  E  1354 
test  procedure,  the  applied  heat  flux 
shoidd  not  be  50  kW/m^  as  spedfied  in 
Note  11.  The  petitioner  maintained  that 
such  a  heat  flux  will  not  be  encountered 
by  a  floor  environment  until  well  after 
flashover,  which  the  petitioner  defined 
as  the  moment  when  the  heat  flux  to  the 
floor  reaches  20  or  25  kW/m^. 
According  to  the  petitioner,  a  more 
realistic  heat  flux  would  be  25  kW/m^, 
which  can  be  encoimtered  by  floor 
covering  materials  just  when  flashover 
occurs  and  is  consistent  with  studies  of 
fire  performance  of  carpeting  materials. 
FRA  believes  that  because  use  of  the 
ASTM  E  1354  test  procedure  in  Note  11 
is  limited  to  materials  less  than  16 
square  inches  in  end  use  configuration 
and  floor  covering  in  a  passenger  car  or 
a  locomotive  cab  will  most  likely  have 
a  greater  surface  area  in  end  use,  it  is 
u^ikely  that  the  option  to  use  the 
ASTM  E  1354  test  procedure  will  apply 
to  the  testing  of  floor  covering.  As  a 
separate  mater,  FRA  notes  that  the 
requirement  for  a  retainer  frame  for 
specimens  tested  according  to  ASTM  E 
1354  was  inadvertenUy  omitted  bom 
the  final  rule.  FRA  has  amended  the 
rule  accordingly. 

Flexible  Cellular  Foams  Used  in 
Annrests  and  Seat  Padding:  Thermal 
and  Acoustic  Insulation:  and  HVAC 
Ducting 

In  the  final  rule,  flexible  cellular  foam 
products  not  used  for  cushion  and 
mattress  applications  were  included  in 
the  "Flexible  cellular  foams" 
subcategory  to  address  their  unique  fire- 
related  properties.  These  foam  produds 
are  used  for  armrests,  seatback  "crash" 
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padding,  and  thermal  and  acoustic 
insulation.  In  the  preamble  to  the  final 
rule,  FRA  noted  in  particular  that  NIST 
researchers  in  1983  had  found  that  foam 
armrests  assisted  flame  spread  from  seat 
cushions  to  wall  liners,  and  Note  8  of 
the  1989  FRA  guidelines  reconunended 
that  foam  armrests  be  tested  to  the  same 
performance  criteria  applicable  to  seat 
cushions  to  limit  flame  spread.  See  64 
FR  25649-50.  Thermal  and  acoustic 
insulation  materials  not  made  from 
flexible  cellular  foams  were  permitted  to 
be  tested  under  the  final  rule  to  the  less 
stringent  test  performance  criteria 
applicable  to  the  "All  [vehicle 
components]  except  flexible  ceUul3r 
foams  *  *  *"  subcategory.  See  64  FR 
25702.  Thermal  and  acoustic  insulation 
materials  were  previously  included  as  a 
separate  category  in  the  1989  FRA 
guidelines  with  a  recommended  smoke 
emission  (Ds)  limit  at  4  minutes  of  100 
using  the  ASTM  E  662  test  procedure. 
However,  the  NPRM  did  not  expressly 
propose  a  smoke  emission  limit  at  4 
minutes  for  thermal  and  acoustic 
insiilation  materials,  see  62  FR  49823, 
and  FRA  incorrectly  stated  in  the  final 
rule  that  the  Ds  limit  for  these  materials 
at  4  minutes  was  intended  to  be  200  in 
the  NPRM,  when  it  should  have  been 
100  to  be  consistent  mth  the  ^delines. 

In  their  petitions  for  reconsideration, 
LTK  and  Bay  State  raised  concern  that 
FRA  had  degraded  the  test  performance 
criteria  for  car  body  insulation  from  the 
1989  FRA  guidelines.  Noting  in 
particular  the  potential  doubling  of 
allowable  smoke  emission,  the 
petitioners  believed  this  to  be 
significant  because  car  body  insulation 
represents  a  substantial  amount  of 
material  in  a  railcar's  floors,  walls, 
ceilings,  and  air  distribution  ducts. 
They  also  found  equally  troubling  that 
the  smoke  emission  limit  for  HVAC 
ducting  had  been  doubled  from  the 
guidelines  as  well,  citing  the  importance 
of  limiting  the  amoimt  of  smoke 
generated  by  a  ventilation  system  in 
order  to  prevent  the  spread  of  smoke 
throughout  a  car.  The  final  rule 
permitted  HVAC  ducting  to  have  a  Ds 
limit  at  4  minutes  of  200;  whereas  the 
1989  FRA  guidelines  limited  Ds  to  100 
at  4  minutes. 

On  reconsideration  of  the  final  rule, 
FRA  agrees  with  the  concerns  raised  by 
these  petitioners  as  to  the  potential 
degradation  frxim  the  guidelines  of  the 
test  performance  criteria  for  thermal  and 
acoustic  insulation,  as  well  as  for  HVAC 
ducting.  Consequently,  FRA  has 
amended  the  rule  by  restoring  the 
function  of  material  subcategories 
"Thermal  and  acoustic  insulation"  and 
"HVAC  ducting"  bom  the  guidelines. 
The  test  performance  criteria  for  these 


materials  are  now  the  same  as  those 
specified  in  the  guidelines  and  are  what 
FRA  intended  in  the  NPRM.  FRA  makes 
clear  that  these  materials  may  no  longer 
be  evaluated  to  the  criteria  contained  in 
another  function  of  material 
subcategory.  However,  as  discussed 
above,  FRA  is  adding  §  238.103(a)(3)  to 
make  provision  for  railroads  that  have 
relied  on  Appendix  B  of  the  May  12, 
1999  final  rule  and  already  installed, 
ordered,  or  hold  in  inventory  materials 
that  meet  the  test  performance  criteria 
specified  therein  for  acoustic  and 
thermal  insulation,  as  well  as  for  HVAC  . 
Ducting.  See  the  discussion  of 
§  238.103(a)(3)  for  a  fuller  explanation. 
As  a  separate  matter,  FRA  is  limiting 
the  applicability  of  the  flexible  cellular 
foam  test  performance  requirements  to 
flexible  cellular  foams  used  in  armrests 
and  seat  padding,  to  be  more  consistent 
with  the  guidelines  and  the  NPRM.  FRA 
is  also  making  clear  that  Notes  4  and  6 
apply  to  the  revised  flexible  cellular 
foam  subcategory. 

Floor  Covering 

Note  12  relates  to  the  use  of  t:arpet  on 
walls  and  ceilings.  Two  petitioners 
observed  that  Note  12.  formerly  Note  13 
of  the  final  rule,  stated  only  that 
carpeting  uaed  as  a  wall  or  ceiling 
covering  be  tested  as  a  vehicle 
component,  which  did  not  convey  any 
additional  meaning  since  carpeting  was 
already  classified  as  a  vehicle 
component.  See  64  FR  25703.  The 
purpose  of  this  Note  is  to  test  in  a 
different  manner  carpeting  used  to  cover 
a  wall  or  ceiling  as  opposed  to  carpeting 
used  to  cover  a  floor,  due  to  differing 
safety  concerns  associated  with  the 
location  of  the  carpet.  For  example, 
carpeting  adhered  to  a  vertical  surface 
or  a  ceiling  has  been  shown  to  promote 
flame  spread  in  tests  conducted  by  NIST 
of  Amtrak  car  materials.  FRA  makes 
clear  that  carpeting  applied  to  a  wall  or 
ceiling  must  be  tested  in  accordance 
with  the  test  methods  and  performance 
criteria  generally  applicable  to  wall  and 
ceiling  materials,  instead  of  the  test 
methods  and  performance  criteria 
otherwise  specified  for  floor  covering. 
This  is  the  same  principle  that  was 
recommended  in  the  1989  FRA 
guidelines  and  proposed  in  the  NPRM, 
but  was  inadvertently  changed  in  the 
final  rule  text.  Accordingly,  carpeting 
used  as  a  wall  or  ceiling  covering  shall 
be  tested  according  to  the  ASTM  E  162 
and  662  test  procedures  utilizing  the 
respective  performance  criteria  of  U  less 
than  or  equal  to  35  and  D.  (1.5)  less  than 
or  equal  to  100  and  D.  (4.0)  less  than  or 
equal  to  200,  with  application  of  Notes 
1  and  2. 


Note  13,  formerly  Note  14  of  the  final 
rule,  remains  unchanged,  except  for  the 
reference  to  the  newer  version  of  ASTM 
E  648.  FRA  is  incorporating  such  newer 
versions  of  the  AS'Hd  test  standards 
referenced  in  the  rule,  as  discussed 
above. 

Light  Diffusers.  Windows  and 
Transparent  Plastic  Windscreens 

In  the  final  rule,  FRA  established  a 
new  "Light  transmitting  plastics" 
function  of  material  subcategory. 
Although  the  preamble  to  the  final  rule 
indicated  that  FRA  considered  light 
transmitting  plastics  to  be  windows, 
light  diffusers  and  transparent  plastic 
windscreens  (effectively  interior 
windows),  consistent  with  construction 
industry  and  building  code  terminology. 
FRA  did  not  expressly  define  the  t«m 
in  the  rule  text.  See  64  FR  25650,  25702. 
In  light  of  some  confusion  arising  after 
publication  of  the  final  rule  as  to  what 
materials  were  subject  to  the  light 
transmitting  plastics  test  performance 
criteria.  FRA  has  amended  the  final  rule 
by  renaming  the  subcategory  "Light 
diffusers,  windows,  and  transparent 
plastic  windscreens."  FRA  makes  clear 
that  the  flammability  test  performance 
criteria  specified  for  this  subcategory  are 
applicable  only  to  these  identified 
items,  as  the  criteria  are  less  stringent 
than  those  applicable  to  any  oihat 
vehicle  component. 

As  stated  m  the  Volpe  Center  report 
explaining  the  development  of  the 
original  fire  safety  guidelines,  the 
flammability  "acceptance  limit 
recommends  that  all  window  and  light 
diffuser  glazing  have  an  (I,)  [flame 
spread  index]  of  100  or  less.  This  I«  is 
not  consistent  with  the  I.  of  35  or  less 
required  for  all  other  sheet  and  panel 
materials  but  is  necessary  to  allow  for 
window  and  light  diffuser  glazing 
materials  other  than  glass."  (See 
"Rationale  for  Recommended  Fire 
Safety  Practices  for  Rail  Transit 
Materials  Selection"  ("Volpe  Center 
Report"),  at  p.  20,  cited  at  64  FR  25647, 
note  7,  and  placed  in  the  public  docket 
for  this  rulemaking.)  At  the  time  of  the 
Volpe  Center  report,  available  clear 
plastic  material  could  not  comply  with 
the  more  stringent  flammability 
performance  criteria  generally  specified 
for  other  materials,  see  Volpe  Center 
Report  at  p.  21,  including  the 
prohibition  on  flame  running  and 
dripping.  The  use  of  plastic  material  in 
light  diffusers  and  windows  is  desirable 
because  it  allows  railroads  to  take 
advantage  of  the  impact  and  shatter 
resistant  qualities  of  plastics.  In 
particular,  vrindows  in  rail  passenger 
cars  and  locomotive  cabs  are  subject  to 
specific  impact  resistance  requirements 
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under  the  Safety  Glazing  Standards- 
Locomotives,  Passenger  Cars  and 
Cabooses,  49  CFR  part  223.  The  purpose 
of  the  Safety  Glazing  Standards  is  "to 
provide  minimum  requirements  for 
glazing  materials  in  order  to  protect 
railroad  employees  and  railroad 
passengers  fitim  injury  as  a  result  of 
objects  striking  the  windows  of 
locomotives,  caboose  and  passenger 
cars."  See  49  CFR  223.1;  44  FR  77352, 
Dec.  31. 1979.  FRA  has  also  noted  the 
importance  of  glazing  material 
toughness  in  helping  to  retain  persons 
within  the  vehicles  in  the  case  of  a 
derailment.  When  struck  by  an  object, 
untreated  glass  windows  could  not  only 
allow  entry  of  the  object  into  the 
passenger  car  or  locomotive  cab,  posing 
a  missile  hazard  to  railroad  passengers 
and  employees,  but  the  glass  could 
shatter  and  thereby  harm  these  persons. 
Similarly,  imtreated  glass  light  diffusers 
would  pose  a  hazard  in  a  train 
derailment,  for  example,  if  they  became 
dislodged  fit>m  their  assemblies  and 
shattered. 

In  developing  the  final  rule,  FRA 
recognized  that  the  1989  FRA  guidelines 
expressly  subjected  the  same  plastic 
material  to  differing  performance 
criteria  depending  on  whether  the 
material  was  used  as  a  "windscreen,"  or 
as  a  "window"  or  "light  diffuser" 
glazing  material.  For  example,  if 
classified  as  a  "windscreen,"  the 
guidelines  limited  the  permissible  flame 
spread  to  35;  if  classified  as  a  glazing 
material,  the  guidelines  permitted  flame 
spread  as  high  as  100.  (See 
"Reconunendations  for  revising  the  fire 
safety  performance  requirements  in 
Federsd  Railroad  Administration  Notice 
of  Proposed  Rulemaking  (NPRM)  for 
Passenger  Equipment,"  at  p.  7,  cited  at 
64  FR  25647,  and  placed  in  the  public 
docket  for  this  rulemaking.)  However, 
FRA  understood  that  railroads  logically 
interpreted  the  guidelines  to  apply  the 
same  performance  criteria  to  transparent 
plastics  used  in  windscreens  as  to  those 
in  light  diffusers  and  windows,  as 
transparent  windscreens  are  effectively 
interior  windows.  FRA  removed  the 
subcategory  "windscreen"  in  preparing 
the  final  riile  as  part  of  FRA's  effort  to 
streamline  the  guideline  and  NPRM 
tables  and  eliminate  differences  in 
categorizing  products  that  had  led  to  the 
same  product  being  acceptable  if 
classified  under  one  (sub)category  but 
not  acceptable  if  classified  under 
another.  Although  opaque  windscreens 
continue  to  be  subject  to  the  same 
performance  criteria  as  recommended  in 
the  guidelines  and  proposed  in  the 
NPRM,  FRA  has  clarified  Appendix  B  to 
expressly  acond  transparent  plastic 


windscreens  the  same  treatment  as 
windows  and  light  diffusers. 

As  a  related  matter,  Bay  State's 
petition  for  reconsideration  repeated  a 
concern  it  had  raised  in  commenting  on 
the  NPRM  that  the  allowable 
performance  criteria  for  window  glazing 
and  lighting  lenses  are  too  lenient, 
citing  the  location  of  these  objects,  their 
ease  of  ignition,  and  the  Btu  content  of 
polycarbonate  material.  See  64  FR 
25555.  The  petitioner  as  well  as- LTK 
raised  particular  concern  that  Note  14, 
formerly  Note  15  of  the  final  rule, 
excludes  an  exterior  glazed  window 
pane  from  any  specific  test  performance 
criteria.  These  petitioners  stated  that 
this  is  especially  problematic  for 
vehicles  that  operate  in  tunnels  or  on 
elevated  structiu^s  because  an 
underfloor  fire  could  produce  flames 
which  rise  up  the  sides  of  a  vehicle  and 
ignite  exterior  window  panels.  Bay  State 
recommended  that  for  rail  cars 
operating  in  tunnels  inner  window 
panes  should  be  of  a  non-combustible 
material  such  as  glass  and  outer  window 
panes  should  be  required  to  meet  the 
specified  performance  criteria,  believing 
that  this  would  adtkess  FRA's  impact 
resistance  concerns  for  windows  and 
promote  fire  safety  at  the  same  time. 

FRA  notes  that,  because  of  their 
thickness,  rail  car  windows  are  not  as 
easily  ignitable  when  exposed  to  a  heat 
source  as  a  thinner  material  and 
believes  that,  during  the  time  necessary 
for  a  window  to  fully  combust,  able- 
bodied  vehicle  occupants  would  be  able 
to  evacuate  the  vehicle  if  a  means  of 
escape  were  readily  available.  Of  coiuse, 
not  all  occupants  may  be  able-bodied, 
especially  after  a  collision  or  a 
derailment,  nor  may  there  be  a  means  of 
immediate  escape.  Although  FRA  did 
not  intend  to  make  the  performance 
criteria  more  stringent  for  window 
glazing  than  those  recommended  in  the 
1989  FRA  guidelines,  FRA  does  intend 
to  examine  the  appropriateness  of  these 
criteria  in  Phase  n  of  the  rulemaking, 
taking  into  consideration  the  availability 
of  materials  that  can  comply  with  more 
stringent  performance  criteria  and  also 
possess  favorable  impact  and  shatter- 
resistant  characteristics. 

Elastomers 

FRA  has  amended  the  rule  by 
removing  "Elastomers"  as  a  function  of 
material  subcategory  and  restoring  it  as 
a  category  consistent  with  the  1989 
guidelines  and  the  NPRM.  Likewise, 
FRA  has  restored  the  function  of 
material  subcategory  for  elastomers  that 
identifies  window  gaskets,  door  nosings, 
diaphragms,  and  roof  mats  as  items 
required  to  be  tested.  In  addition,  FRA 
has  expressly  identified  seat  springs  as 


subject  to  the  performance  testing 
requirements  as  well,  as  stated  in  the 
preamble  to  the  final  rule.  See  64  FR 
25650. 

FRA  notes  that  LTK  and  Bay  State 
recommended  in  their  petitions  for 
reconsideration  that  FRA  provide 
guidance  as  to  the  application  of  the 
requirements  of  the  final  rule  to 
elastomeric  materials  used  in  coupling 
mechanisms  and  truck  suspensions 
(chevron  springs,  air  bags,  snubbers, 
etc.).  LTK  stated  that  these  components 
do  not  meet  the  1989  FRA  guideline 
criteria,  yet  they  represent  a  significant 
amount  of  combustible  material  under  a 
vehicle's  floor.  However,  as  touched  on 
above,  FRA  is  amending  the  rule  to  limit 
application  of  the  required  test 
performance  criteria  only  to  certain 
elastomeric  materials,  as  part  of  FRA's 
general  response  to  the  concern  of 
passenger  railroads  that  FRA 
significantly  expanded  the  class  of 
materials  subject  to  specific 
flammability  and  smoke  emission 
testing  requirements.  As  a  result,  the 
rule  does  not  subject  all  elastomeric 
material  to  specific  test  criteria,  such  as 
elastomeric  material  in  coupling 
mechanisms  and  truck  suspensions.  For 
those  railroads  that  have  sought  in  good 
faith  to  comply  with  the  final  rule  and 
generally  subject  all  elastomeric 
material  to  flammability  and  smoke 
emission  performance  criteria,  the 
products  of  such  efforts  should  be 
considered  favorably  in  the  fire  safety 
analyses  required  by  §  238.103  to  help 
demonstrate  the  safety  of  their  vehicles. 
FRA  will  examine  in  Phase  11  of  the 
rulemaking  the  concerns  of  the   . 
petitioners  to  specify  standards  for 
elastomeric  materials  used  in  coupling 
mechanisms,  truck  suspensions,  and 
other  elastomeric  components  not  now 
addressed  in  Appendix  B. 

As  stated  in  tne  preamble  to  the  final 
rule,  the  flammability  test  method  for 
elastomers  was  revised  to  reference 
ASTM  C  1166-not  ASTM  C  542  as 
proposed  in  the  NPRM.  See  64  FR 
25650.  However.  FRA  incorrectly  stated 
that  ASTM  C  1166  "superseded"  ASTM 
C  542.  Id.  ASTM  C  542.  "Standard 
Specification  for  Lock-Strip  Gaskets," 
references  ASTM  C  1166.  "Standard 
Test  Method  for  Flame  Propagation  of 
Dense  and  Cellular  Elastomeric  Gaskets 
and  Accessories,"  as  containing  the 
flame  propagation  test  procedure  for 
lock-strip  gaskets.  Consequently,  in  the 
final  rule  FRA  cited  ASTM  C  1166  as 
the  direct  source  of  the  flame  test 
procedme,  removing  the  intermediate 
reference  to  ASTM  C  542.  Nevertheless, 
by  removing  the  reference  to  ASTM  C 
542,  FRA  unintentionally  removed  the 
reference  to  the  flame  test  performance 
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criteria  specified  in  that  standard. 
ASTM  C  1166  does  not  contain  flame 
propagation  performance  criteria  itself, 
and  the  final  rule  did  not  specify  flame 
propagation  performance  criteria  other 
than  "Pass."  As  a  result,  FRA  is. 
amending  the  rule  to  specify  what 
constitutes  a  passing  test.  For  both 
dense  and  cellular  elastomeric  material, 
average  flame  propagation  shall  not 
exceed  4  inches  (100  mm).  This 
performance  criterion  is  specified  in 
ASTM  C  542  and  is  thereby  identical  to 
that  which  was  proposed  in  the  NPRM. 
FRA  has  also  corrected  the  rule  by 
adding  Note  1  to  the  "Elastomers" 
category,  consistent  with  the  1989  FRA 
guidelines  and  the  NPRM.  Note  1  was 
unintentionally  omitted  from  the  final 
rule,  as  noted  by  FRA  in  a  November  5, 
1999  letter  to  Amtrak  and  APTA.  cited 
above. 

In  their  petitions  for  reconsideration. 
Bay  State  and  LTK  also  recommended 
that  Note  2  be  applied  to  the 
reauirements  for  elastomers.  However, 
unlike  the  omission  of  Note  1,  Note  2 
was  neither  expressly  proposed  to  apply 
to  elastomeric  material  in  the  NPRM  nor 
expressly  applied  to  elastomers  in  the 
1989  FRA  guidelines  when  its  text  was 
formerly  contained  in  Note  5.  See,  e.g., 
62  FR  49823-4.  hi  developing  the 
original  fire  safety  guidelines,  the  Volpe 
Center  %vrote:  "Elastomers  that  meet  the 
ASTM  C-542  flammability  standard 
have  not,  at  present,  been  formulated  to 
have  low  smoke  emission  properties. 
Therefore,  no  acceptance  limit  for 
smoke  emission  has  been  specified." 
See  "Volpe  Center  Report."  at  p.  24, 
noted  above.  Consequently,  no  smoke 
emission  acceptance  criteria  for 
elastomers  were  specified  in  FRA's  1984 
fire  safety  guidelines,  see  49  FR  44584, 
and  when  FRA  did  recommend  smoke 
emission  acceptance  criteria  for 
elastomers  in  the  1989  FRA  guidelines, 
FRA  did  not  expressly  reference  the 
cautionary  text  in  then-Note  5. 

FRA  recognizes  that  the  ASTM  E  662 
test  procedure  for  evaluating  smoke 
emission  provides  that  three  tests  are  to 
be  conducted  under  flaming  exposure 
and  three  tests  under  non-flaming 
exposure  (for  a  total  of  six  tests).  See 
paragraph  10.1  of  the  test  procedure. 
Note  2  states  that  the  specified  smoke 
emission  performance  criteria  apply  to 
the  exposure  that  produces  the  most 
smoke.  However,  FRA  is  not  requiring 
that  smoke  emission  performance  for 
elastomers  be  limited  to  the  exposure 
which  generates  the  most  smoke,  in 
light  of  the  seemingly  uncertain 
historical  basis  for  such  a  requirement. 
FRA  understands  the  petitioners' 
concerns  that  the  elastomer  industry  is 
able  to  supply  elastomers  that  comply 


with  Note  2,  and  in  Phase  II  of  the 
rulemaking  FRA  will  consider  the 
recommendation  to  apply  Note  2  to 
elastomers. 

FRA  has  eliminated  as  unnecessary 
former  Note  16  of  the  final  rule.  As 
specified  in  the  first  sentence  of  former 
Note  16,  only  elastomeric  parts  with 
surface  areas  equal  to  or  more  than  16 
square  inches  in  end  use  configuration 
were  required  to  be  tested  using  ASTM 
C 1166;  elastomeric  parts  with  smaller 
surfaces  areas  were  not  required  to  be 
tested  using  this  procedure.  See  64  FR 
25703.  However,  as  FRA  is  making  clear 
above,  Note  10  provides  that  certain 
vehicle  components  less  than  16  square 
inches  in  end  use  configuration  may  be 
exempt  from  performance  testing,  and 
Note  11  specifies  alternative  testing 
requirements  for  small  parts  less  than  16 
square  inches  in  end  use.  The  first 
sentence  of  former  Note  16  has  therefore 
been  elimiiiated  as  redundant.  The 
second  sentence  of  formCT  Note  16  has 
likewise  been  eliminated  as  redundant 
because  the  items  formerly  listed  there 
are  now  expressly  identified  in  the 
function  of  material  subcategory  for 
"Elastomers." 

Win  and  Cable 

In  the  final  rule,  FRA  addressed  the 
subject  of  wire  and  cable  by  adding  a 
new  category  in  the  table  which 
required  smoke  and  flammability 
emission  screening  for  wire  and  cable 
insidation.  The  preamble  to  the  final 
rule  cited  the  category's  importance  due 
to  the  greater  quantities  of  wire  and 
cable  used  in  electrically-powered 
intercity  and  commuter  ndl  passenger 
cars,  and  was  subdivided  between 
requirements  for  "Low  volfaage  wire  and 
cable"  and  "Power  cable."  Tne  division 
of  wire  and  cable  into  low  voltage  and 
power  usages  is  common  and  reflects 
the  fact  that  low  voltage  wire  and  cable 
(for  communication  or  control  uses,  e.g.) 
carry  insufficient  energy  to  ignite  the 
wire  or  cable  under  a  general  fault 
condition.  Thus,  low  voltage  vores  and 
cables  constitute  a  fiiel  when  exposed  to 
an  external  ignition  source  but  not 
otherwise  an  ignition  hazard  in 
themselves.  Because  of  their  low  energy, 
low  voltage  wires  and  cables  generally 
operate  near  ambient  temperatures  (as 
elevated  temperatures  afiect  their 
performance).  In  contrast,  power  cables 
generally  carry  sufficient  energy  to 
ignite  under  fault  or  overload  conditions 
and  usually  operate  at  higher 
temperatures  up  to  the  rating  of  the 
insulating  materials  used.  As  a  result, 
most  electrical  installations  require  that 
low  voltage  cables  be  physically 
separated  from  power  cables  or  that  all 
cables  be  insulated  for  the  highest 


voltages  present.  The  fire  performance 
test  methods  specified  in  the  final  rule 
by  the  Institute  of  Electrical  and 
Electronics  Engineers,  Inc.  (IEEE), 
Insulated  Cable  Engineers  Association 
(ICEA),  National  Electrical 
Manufoctiuers  Association  (NEMA),  and 
Underwriters  Laboratories  Inc.  (UL) 
have  been  specified  in  NFPA  130  since 
1983. 

Smoke  Emission 

Concern  has  been  raised  as  to  the 
unavailability  of  wire  and  cable 
complying  with  the  smoke  emission 
performance  requirements  in  the  final 
nile.  In  a  letter  to  FRA,  the  Northeast 
Illinois  Regional  Commuter  Railroad 
Corporation  (Metra)  stated  that  it  has 
been  unable  to  find  cables  meeting  the 
smoke  emission  performance  criteria 
specified  in  the  final  rule  for  all  control 
and  communications  applications  in 
300  new  passenger  cars  it  is  purchasing. 
(A  copy  of  this  letter  has  been  placed  in 
the  public  docket  for  this  rulemaking.) 
Metra  specifically  identified  four  types 
of  cables  that  are  used  to  transfer 
electric  power  or  for  electrical 
commimication  between  the  cars:  480 
Volt  power  cable;  door  signal  cable; 
communications  cable;  and  27  pin 
jumper  cable.  Metra  explained  that, 
although  it  has  been  informed  that  the 
cables  meet  the  flammability  test 
performance  criteria  of  ANSI/IEEE  Std. 
383,  the  cables  exceed  the  ASTM  E  662 
smoke  emission  performance  criteria 
specified  in  the  final  rule  for  non- 
flaming  exposure.  According  to  Metra. 
the  cables  were  observed  to  have  Ds 
levels  between  160  and  160;  whereas 
the  final  rule  limited  non-flaming  Ds 
levels  to  75.  See  64  FR  25702.  Metra 
added  that  the  cable  manu&cturer  is 
working  to  develop  cables  meeting  the 
final  rule's  smoke  emission  performance 
requirements,  but  noted  that  cables 
developed  for  fire  safety  compliance 
may  be  ill-suited  electrically  and 
mechanically  for  application  in  trains. 

Upon  reconsideration  of  the  final  rule, 
FRA  recognizes  that  the  test 
performance  criteria  for  smoke  emission 
may  not  codify  a  settled  industry 
standard  in  the  way  FRA  had  believed. 
FRA  does  note  that  in  1991  APTA 
published  "Performance  Specifications 
for  Electric  Wire  and  Cable  Used  in 
Undeigiround  Transit  Systems' 
("Performance  Specifications")  to  limit 
wire  and  cable  smoke,  flammability,  and 
toxicity  characteristics  under  fire 
conditions.  These  specifications  had 
been  developed  in  cooperation  with  the 
International  Union  of  Public  Transport 
(UTIP)  and  contain  similar  tests  and 
performance  criteria,  including  the 
ASTM  E  662  smoke  emission  test,  to 
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those  in  the  final  rule.  (A  copy  of  the 
Performance  Specifications,  which  is  in 
two  parts,  has  been  placed  in  the  public 
docket  for  this  rulemaking.)  Yet,  the 
APTA/UTIP  Performance  Specifications 
may  allow  higher  smoke  emission  levels 
than  those  specified  in  the  final  rule. 
(See  Performance  Specifications,  Part  1- 
Requirements,  Table  6.2,  p.  23.)  FRA 
also  recognizes  that  smoke  emission 
performance  requirements  for  wire  and 
cable  were  not  expressly  proposed  in 
the  NPRM,  and  FRA  did  not  have  die 
benefit  of  expressly  inviting  public 
comment  on  the  appropriateness  of  the 
standards. 

Consequently,  FRA  has  decided  to 
amend  the  rule  to  remove  specific 
smoke  emission  performance 
requirements  for  wire  and  cable  from 
Appendix  B.  FRA  believes  it  more 
appropriate  to  establish  specific 
requirements  in  Phase  II  of  the 
rulemaking  with  the  advice  of  the 
Passenger  Equipment  Safety  Standards 
Working  Group.  Moreover,  as  part  of  the 
fire  safety  research  effort  previously 
described  that  is  being  conducted  by 
NIST,  wire  and  cable  fire  performance 
specifications  and  standards  will  be 
reviewed  to  provide  further  guidance 
and  information  to  FRA  for 
consideration  during  Phase  II  of  the 
rulemaking.  In  the  interim,  FRA  will 
allow  each  railroad  to  determine 
appropriate  smoke  emission 
performance  criteria  for  wire  and  cable 
as  part  of  its  fire  safety  analyses  of  its 
passenger  equipment  pursuant  to 
§  238.103.  In  this  regard,  Metra  stated 
that  it  had  conducted  a  system-wide  fire 
safety  analysis  and  that  its  car 
manufacturer  had  conducted  a  fire 
safety  analysis  for  the  new  cars  being 
procured.  In  both  of  these  analyses, 
Metra  explained  that  the  trainline 
cabling  was  found  to  be  acceptable  for 
use. 

FRA  notes  that  it  is  important  for 
overall  safety  design  to  recognize,  as  the 
above  APTA/UTIP  specifications  do  in 
particular,  that  wire  and  cable  must  not 
be  solely  evaluated  with  respect  to  their 
characteristics  under  fire  conditions. 
Wire  and  cable  should  also  be  evaluated 
with  respect  to  their  intended 
applications  including  standard 
electrical,  mechanical,  environmental, 
and  installation  requirements.  See 
Performance  Specifications,  Part  1 — 
Requirements,  at  p.  6.  Moreover, 
requirements  for  electrical  system  safety 
are  specified  in  §§  238.225  and  238.425 
of  the  final  rule.  The  passenger  cars 
Metra  is  purchasing  are  subject  to  the 
Tier  I  passenger  equipment  electrical 
system  safety  requirements  in  §  238.225, 
which  addresses  the  safety  of 
conductors,  the  main  battery  system. 


power  dissipation  resistors,  and 
electromagnetic  interference  and 
compatibility. 

Further,  although  the  1989  FRA 
guidelines  did  not  include  specific  tests 
and  performance  criteria  for  wire  and 
cable  flammability  and  smoke  emission, 
the  guidelines  did  cite  two  series  of 
research  reports  sponsored  by  the  FTA 
related  to  wite  and  cable  combustibility 
which  contain  information  pertinent  to 
the  selection  and  specification  of 
electrical  insulation.  These  reports  have 
been  placed  in  the  public  docket  for  this 
nilemaking,  and  were  cited  in  the  FTA's 
1984  fire  safety  guidelines,  see  49  FR 
32482;  Aug.  14. 1984.  Extensive  test 
programs  were  conducted;  however, 
these  studies  did  not  develop  or 
recommend  specific  fire  safety  ■ 
performance  criteria  for  wire  or  cable 
insulation.  The  authors  did  note  that  the 
size  and  construction  of  the  wire  and 
cable  themselves  have  a  significant 
impact  on  flame  spread  and  smoke 
^mission  characteristics  and  therefore 
provided  relative  rankings  on  wire  and 
cable  fire  safety. 

FRA  notes  that  the  potential 
contribution  of  wire  and  cable  to  smoke 
emission  was  raised  by  Albemarle 
Corporation  and  Equistar  Chemicals, 
L.P.,  in  letters  to  FRA  following 
publication  of  the  final  rule.  (Copies  of 
both  letters  have  been  placed  in  the 
public  docket  for  this  rulemaking.)  Both 
companies  stated  that  the  amount  of 
wire  and  cable  in  rail  cars  is  increasing 
and  that  it  is  important  to  ensure  that 
wires  and  cables  meet  some  smoke 
emission  limit,  recommending  use  of 
the  ASTM  E  662  smoke  emission  test 
procedure.  Yet,  citing  the  National 
Electrical  Code,  they  suggested  that 
cables  that  are  already  listed  as  "limited 
smoke"  (by  UL  1685)  or  "low  smoke" 
(by  NFPA  262)  be  permitted  for  use 
without  additional  individual  testing. 
FRA  makes  clear  that  a  railroad  may 
use,  as  appropriate,  wire  and  cable 
complying  with  UL  1685  or  NFPA  262, 
as  recommended  above,  for  purposes  of 
evaluating  smoke  emission.  In  light  of 
the  need  to  limit  smoke  emission  from 
wire  and  cable,  FRA  intends  to  establish 
specific  smoke  emission  performance 
limits  for  wire  and  cable  in  Phase  II  of 
the  rulemaking. 

Flammability 

Particular  concern  has  been  raised  as 
to  the  flammability  test  performance 
standards  for  low  voltage  wire  and  cable 
specified  in  the  final  rule.  In  its  letter  to 
FRA,  Metra  stated  that  joint  standard 
NEMA  WC  3/ICEA  S-19  was  rescinded 
in  1996  and  that  neither  NEMA  nor 
ICEA  offer  an  alternative.  Metra 
contended  that  this  standard  is 


imavailable  for  use  in  the  wire  and  cable 
industry  and  has  been  of  no  benefit  in 
complying  with  the  fire  safety 
performance  criteria.  Further,  Metra 
stated  that  standard  UL  44  does  not 
apply  to  its  application  as  it  deals  with 
CPE  rubber  cabling  exclusively,  and  that 
standard  UL  83  does  not  apply  to  wires 
smaller  than  14AWG  through '200KC 
MIL  wire.  Metra  explained  that  these 
concerns  have  made  it  impossible  for  it 
to  define  the  proper  test  method  for 
small  size  wires  and  cables  such  as 
digital  computer  cables  and  antenna 
cables. 

As  touched  on  above,  the 
flammability  requirements  concerning 
wire  and  cable  in  the  final  rule  are 
virtually  identical  to  those  specified  in 
NFPA  130.  (See  Section  4-2.5.  Electrical 
Insulation,  1995  Edition;  section  5-2.5. 
1997  Edition).  The  scope  of  NFPA  130 
has  been  expanded  to  include  passenger 
rail  cars  as  well  as  rail  transit  vehicles, 
and  a  revised  NFPA  130  was  published 
in  2000  with  the  same  wire  and  cable 
fire  performance  requirements  as  when 
NFPA  130  was  first  published  in  1983 
for  fixed  guideway  transit  systems.  (See 
Section  5-2.5  of  the  2000  Edition,  a 
copy  of  which  has  been  placed  in  the 
public  docket  for  this  rulemaking.)  In 
promulgating  the  final  rule,  FRA 
believed  that  it  was  codifying  a  settled 
industry  standard  by  incorporating 
these  NFPA  wire  and  cable  fire 
performance  requirements.  However, 
information  available  to  FRA  indicates 
that  joint  standard  NEMA  WC  3/ICEA 
S-19,  as  referenced  by  the  NFPA,  has 
been  withdrawn. 

FRA  understands  that  NEMA  and  the 
ICEA  have  replaced  NEMA  WC  3/ICEA 
S-19  with  other  standards,  the  most 
similar  of  which  for  consideration  here 
is  NEMA  WC  70/ICEA  S-95-658, 
"Standard  for  Nonshielded  Power 
Cables  Rated  2000  Volts  or  Less  for  the 
Distribution  of  Electrical  Energy."  (A 
copy  of  this  standard  has  been  placed  in 
the  public  docket  for  this  rulemaking.) 
This  NEMA/ICEA  standard  applies  to 
materials,  constructions,  and  testing  of 
2000  Volt  and  below  nonshielded 
thermoplastic,  crosslinked 
polyethylene,  and  crosslinked  rubber 
insulated  wires  and  cables  which  are 
used  for  the  transmission  and 
distribution  of  electrical  energy. 
Paragraph  6.8  of  the  standard  concerns 
flame  tests  and  specifies  two  vertical 
flame  tests.  Of  these  tests,  vertical  flame 
test  type  B  as  specified  in  paragraph 
6.8.3  is  virtually  identical  to  the  flame 
test  specified  in  paragraph  6.19.6  of 
NEMA  WC  3/ICEA  S-19,  as  referenced 
in  the  final  rule. 

Nevertheless.  FRA  recognizes  that  the 
final  rule's  flammability  performance 
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requirements  for  wire  and  cable  were 
not  expressly  proposed  in  the  NPRM.  As 
a  resiilt,  even  though  FRA  incorporated 
flammability  performance  standards 
specified  in  NFPA  130,  FRA  did  not 
have  the  benefit  of  expressly  inviting 
public  comment  on  whether  such 
standards  were  appropriate  as  Federal 
requirements.  Although  information 
available  to  FRA  indicates  that  most  of 
the  concern  as  to  the  appropriateness  of 
these  flammability  standards  relates  to 
low  voltage  wire  and  cable,  and  not  to 
power  cable,  FRA  has  decided  to  amend 
the  rule  to  remove  specific  flammability 
performance  requirements  for  wire  and 
cable  firom  Appendix  B,  as  well.  FRA 
intends  to  estaolish  specific  fire  safioty 
performance  requirements  for  wire  and 
cable  in  Phase  II  of  the  rulemaking  with 
the  advice  of  the  Passenger  Equipment 
Safety  Standards  Working  Group.  In  the 
interim.  FRA  will  allow  each  railroad  to 
determine  appropriate  flammability 
performance  criteria  for  wire  and  cable 
as  part  of  its  fire  safety  analyses  of  its 
passenger  cars  and  locomotives 
pursuant  to  §  238.103.  For  purposes  of 
conducting  these  analyses,  FRA  advises 
railroads  to  use  the  test  methods 
specified  in  NEMA  WC  70/ICEA  S-95- 
658,  paragraph  6.8.3;  UL  44  and  83;  and 
ANSI/IEEE  Std.  383.  section  2.5,  as 
appropriate  in  evaluating  the 
flammability  performance  of  the  wire 
and  cable  they  use  in  their  passenger 
cars  and  locomotives.  Of  course,  as 
mentioned  above,  it  is  impoctant  for 
overall  safety  design  to  recognize  that 
wire  and  cable  must  not  be  solely 
evaluated  with  respect  to  their 
characteristics  under  fire  conditions. 
Railroads  should  also  be  mindful  that 
requirements  for  passenger  eqmpment 
electrical  system  safety  continue  to 
apply  as  specified  in  §§  238.225  and 
238.425  of  the  final  rule. 

Additional  Issues  for  Phase  U 

Fot  piuposes  of  advancing  discussion 
of  wire  and  cable  flammability 
poformance  standards  in  Phase  II  of  the 
rulemaking.  FRA  notes  that  GBH.  in  its 
petition  for  reconsideration  of  the  low 
voltage  Mrire  and  cable  requirements, 
stated  that  NEMA  WC  3/ICEA  S-19, 
paragraph  6.19.6,  is  limited  to  a  fire  test 
on  a  single  wire,  while  there  are  many 
requirements  in  the  UL  44  and  UL  83 
test  procedures.  The  petitioner  sought 
clarification  whether  the  final  rule 
subjected  low  voltage  wire  and  cable  to 
all  of  the  requirements  of  the  UL  44  and 
UL  83  test  procedures,  or  only  to  the  fire 
tests.  FRA  intended  that  only  the  fire 
performance  tests  apply. 

Further,  the  petitioner  stated  that  the 
NEMA/ICEA  test  procedure  is  much  less 
severe  than  the  ANSI/IEEE  test 


procedure  specified  for  power  cables  in 
the  final  rule.  The  petitioner  explained 
that,  although  the  latter  test  is 
sometimes  unsuitable  for  very  thin 
wires,  such  thin  wires  are  desirable 
because  they  weigh  less  and  occupy  less 
space.  The  petitioner  stated  that  the 
National  Electrical  Code  accepts  the 
principle  of  allowing  cables  to  meet 
more  severe  fire  tests  in  lieu  of  less 
severe  specified  tests,  and  that  NFPA 
130  also  permits  such  substitutions.  The 
petitions  therefore  recommended  that 
FRA  allow  a  cable  meeting  the 
requirements  for  a  more  severe  test  such 
as  the  ANSI/IEEE  standard  to  substitute 
for  a  cable  meeting  a  small-scale  vertical 
test  such  as  that  specified  in  the  NEMA/ 
ICEA  standard.  The  petitioner  believed 
that  this  wo\dd  ensure  that  fire  safety  is 
not  dependent  on  cable  thickness  alone 
but  rather  on  actual  fire  performance. 
FRA  notes  that  the  flammability  test  for 
power  cables  in  the  final  rule  was 
intended  to  address  the  greats  hazard 
posed  by  the  higher  voltages  running       ' 
through  the  cables  rather  than  the 
source  of  fuel  that  the  cables  possess. 
The  test  is  necessarily  more  severe.  As 
a  result.  FRA  intended  that  a  low 
voltage  wire  or  cable  meeting  the 
flammability  test  performance  standards 
specified  in  the  final  rule  for  a  power 
cable  would  comply  with  the  wire  and 
cable  flammability  test  performance 
standards. 

Moreover,  with  regard  to  the  final 
rule's  requirements  for  powm  cables. 
GBH  stated  that  although  ANSI/IEEE 
Std.  383  is  correct  in  principle,  as  it  is 
a  medium  to  large  scale  test  assessing 
flame  spread,  it  has  three  disadvantages: 
(1)  It  is  an  older  version  of  the  same  test 
better  addressed  in  ASTM  D  5424  (for 
flame  spread  and  smoke  release)  and 
ASTM  D  5537  (for  flame  spread  and 
heat  release),  or  by  UL  1685,  and  ANSI/ 
IEEE  Std.  383  can  be  conducted  using 
an  "oily  rag"  as  the  ignition  source 
(instead  of  a  well-characterized  gas 
burner);  (2)  it  measures  only  flame 
spread  (instead  of  heat  and  smoke 
release);  and  (3)  it  cannot  fully 
differentiate  between  those  c^les 
possessing  good  fire  performance  and 
those  possessing  only  mediocre  fire 
performance  in  that  it  measures  only 
flame  spread.  The  petitioner  believed 
that  the  ASTM  pair  of  tests  can  be 
conducted  together  in  a  single  bum  and 
better  differentiate  product  perfOTmance 
by  assessing  smoke  and  heat  release 
rates.  Thus,  the  petitioner  recommended 
replacing  the  ANSI/IEEE  Std.  383  and 
ASTM  E  662  teste  with  the  ASTM  D 
5424  and  5537  test  procedures  and 
spedfied  pass/fail  criteria.  This 
recommendation  %«rill  be  considaced  in 


specifying  appropriate  standards  in 
Phase  n  of  the  rulemaking. 

Additionally,  GBH  stated  that  in  Note 
18  of  the  final  rule,  section  2.5  of  ANSI/ 
IEEE  Std.  383  describes  neither  a  circuit 
integrity  test  nor  the  means  for  testing 
circuit  integrity.  GBH  mentioned  that 
transit  authority  specifications  have  not 
included  circuit  integrity  requiremente 
with  the  flame  test  and  that  cables  used 
in  rail  transit  applications  often  do  not 
meet  the  circuit  integrity  requirements. 
The  petitioner  recommended  that  the 
rule  include  a  test  that  requires  one 
conductor  of  the  cable  to  continue 
transmitting  electricity  during  the  first  5 
minutes  of  the  test,  as  verified  by  a 
flashlight  bidb  remaining  lit  for  the 
entire  period,  or  otherwise  specify  a 
fully  developed  circuit  integrity  test. 
FRA  notes  that  maintaining  circuit 
integrity  during  fire  exposure  is  only 
important  for  c^les  that  have  or  affect 
a  safety  function,  such  as  braking 
control  and  emergency  lighting  or 
communication.  However,  a  test  that 
demonstrates  that  circuit  continuity  is 
maintained  {e.g.,  as  verified  by  a  lit 
flashlight  bulb)  may  not  be  appropriate 
to  test  circuit  integrity  for  a  OEUile  used 
to  transmit  data,  which,  when  exposed   . 
to  fire,  would  need  to  continue  carrying 
a  data  stream  without  dropping  enough 
bits  of  data  to  corrupt  the 
communication.  Since  the  circuit 
integrity  test  requirements  in  the  final 
rule  applied  only  to  power  cables — and 
not  to  lower  voltage  wire  and  cable  used 
to  transmit  data — ^FRA  believes  that  the 
flashl^t  bulb  performance  standard 
recommended  by  the  petitioner  would 
have  been  appropriate.  However.  FRA 
did  not  intend  to  impose  a  more  specific 
circuit  integrity  test  method,  as  the 
requirement  was  virtually  identical  to 
the  power  cable  circuit  integrity  test 
standard  contained  in  NFPA  130.  which 
also  does  not  specify  a  test  method.  In 
considering  wire  and  cable  flammability 
performance  requiremente  in  Phase  II  of 
the  rulemaking,  FRA  will  examine 
whether  a  spe^c  circuit  integrity  test 
reouirement  should  be  applied  to  low 
voltage  wire  and  cable,  in  addition  to 
power  cable. 

As  a  final  issue,  Bay  Stete  maintained 
that  the  final  rule  did  not  apply 
flammability  standards  to  wire  and 
cable  designed  to  carry  electrical  current 
between  64  Volte  and  high  voltage 
power  c^le,  noting  that  rail  cars 
contain  wire  and  cable  that  carry  power 
with  voltages  between  120  and  440.  The 
petitioner's  reference  to  both  64  Volte 
and  120  Volte  is  not  clear,  however, 
since  both  are  seemingly  sug^Mted  as 
the  voltage  cut-off  for  classifying  a  %«dro 
or  cable  as  low  voltage.  As  explidned 
above,  the  wire  and  cable  fire 
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performance  standards  in  the  final  rule 
closely  followed  the  wire  and  cable  fire 
performance  standards  specified  in 
NFPA  130.  NFPA  130  itself  identifies 
low  voltage  wire  and  cable  as  carrying 
voltages  less  than  lOOV  ac  and  150V  dc 
(see  Section  5-2.5  Electrical  Insulation, 
1997  and  2000  Editions)  and  references 
the  National  Electrical  Code  (NFPA  70). 
FRA  did  not  intend  to  vary  from  the 
electrical  classification  of  wire  and 
cable  specified  by  the  NFPA.  To  the 
extent  any  wire  or  cable  was  in  fact  not 
subject  to  specific  fire  performance 
standards  in  Appendix  B,  it  is  becatise 
su(^  wire  or  cable  is  not  subject  to 
specific  fire  performance  standards  by 
NFPA  130.  Appropriate  classifications 
for  wire  and  cable  will  be  considered 
further  in  Phase  II  of  the  rulemaking. 

Structural  Componente 

In  the  final  rule,  FRA  established  the 
new  category  "Structural  Componente" 
to  address  the  structural  integrity  of 
floor  assemblies  and  other  structural 
elemente.  See  64  FR  25650.  This 
category  and  Notes  19,  20,  and  21  of  the 
final  rule  originated  from  the  structural 
flooring  function  of  material 
subcategory  in  the  1989  FRA  guidelines, 
as  well  as  Note  6  of  the  guidelines.  Note 
19  of  the  final  rule  specified  that 
"[pjenetrations  (ducts,  etc.)  shall  be 
designed  to  prevent  fire  and  smoke  from 
entering  a  vehicle,  and  representative 
penetrations  shall  be  included  as  part  of 
test  assemblies."  See  64  FR  25703.  In 
seeking  reconsideration  of  the  final  rule. 
Bay  Stete  and  LTK  requested  that  FRA 
specify  what  constitutes  "prevent[s] 
*  *  *  smoke  from  entering  a  vehicle" 
within  the  meaning  of  this  Note.  In 
particular,  Bay  State  raised  concern  that 
if  it  means  anything  less  than  no  smoke 
then  FRA  must  specify  a  test  method 
and  standard  for  acceptance  for 
purposes  of  clarity. 

FRA  notes  that  the  wording  of  Note  19 
of  the  final  rule  is  similar  to  that 
recommended  in  the  1989  FRA 
guidelines  and  proposed  in  the  NPRM. 
which  state  that  penetrations  "be 
designed  against  acting  as  passageways 
for  fire  and  smoke."  NFPA  130  also  uses 
similar  wording,  substituting  the  term 
"conduite"  for  "passageways."  FRA  has 
revised  this  Note,  now  Note  15,  using 
the  original  wording  recommended  in 
the  guidelines  and  proposed  in  the 
NPRM.  FRA  is  not  imposing  here  a  more 
detailed  test  method  or  standard  for 
acceptance,  however,  believing  it  best  to 
explore  such  mattere  in  Phase  n  of  the 
rulemaking.  Nevertheless,  this 
requirement  is  necessarily  connected  to 
a  railroad's  fire  safety  analysis  of  a 
vehicle,  such  as  required  by 
§  238.103(c),  in  which  safety 


determinations  are  influenced  by  the 
particidar  circumstances  of  the 
railroad's  operating  environment.  In  any 
event,  the  fact  that  fire  or  smoke,  or 
both,  may  ultimately  pass  through  a 
penetration  into  the  passenger 
compartment  in  an  actual  incident 
would  not,  in  iteelf,  indicate 
noncompliance  with  this  requirement. 
Bay  State  added  in  ite  petition  that  the 
rule  should  prohibit  smoke  penetration 
into  the  passenger  compartment  through 
passages  in  all  walls  and  floors  that 
separate  passengers  from  major  sources 
of  ignition,  combustion,  or  fuel.  FRA 
makes  clear  that  Notes  15  and  17 
(formerly  Note  21  of  the  final  rule, 
discussed  below)  require  that 
penetrations  in  portions  of  the  vehicle 
body  such  as  roofs  and  walls  be 
designed  against  acting  as  passageways 
for  fire  and  smoke. 

Further,  in  their  petitions  for 
reconsideration  addressing  Note  20  of 
the  final  rule  (now  Note  16)  Bay  State 
and  LTK  stated  that  the  nominal  fire 
endurance  test  period  specified  for 
structural  flooring  assemblies  should  be 
30  minutes  instead  of  15  minutes, 
especially  for  vehicles  operating  in 
tunnels  or  on  elevated  structures,  to 
protect  passengers  from  under-car  fires. 
In  particular,  LTK  stated  that  a  30- 
minute  fire  endurance  p>eriod  for 
flooring  is  typical  and  achievable  by  car 
builders  without  hardship,  even  noting 
that  a  one-hour  floor  fire  endurance 
period  is  not  imcommon.  LTK  believed 
that  under  a  worst-case  scenario  30 
minutes  can  easily  be  expended  in 
stopping  a  rail  car.  shutting  down  power 
so  that  emergency  personnel  can  safely 
approach  the  car  once  they  arrive,  and 
evacuating  passengers  safely  from  the 
car.  Bay  State  questioned  the  manner  in 
which  the  ASTM  E  119  floor  structure 
test  is  conducted,  noting  in  particular 
that  cinder  blocks  used  during  testing 
could  act  as  heat  sinks  and  lead  to  false 
temperature  readings.  The  petitioner 
also  stated  that  "passing"  temperatures 
for  the  test  are  too  high  to  afford  any 
meaningful  thermal  protection  for 
passengers. 

FRA  makes  clear  that  the  15-minute 
nominal  test  period  specified  for  floor 
fire  endurance  is  not  a  safety  minimum 
imder  all  circumstances.  Each  railroad 
must  determine  an  appropriate  fire 
endurance  test  period  based  on  ite 
operating  environment — and  that  period 
may  be  greater  than  15  minutes.  Note  16 
requires  that  the  floor  endurance  test 
period  be  at  least  twice  the  maximum 
expected  time  to  stop  the  train  from  ite 
maximum  operating  speed,  plus  the 
time  to  safely  evacuate  all  passengers 
from  the  vehicle  under  normal 
conditions.  Note  16  also  specifies  that 


this  floor  endurance  test  period  must  be 
consistent  with  the  safe  evacuation  of  a 
full  load  of  passengers  from  the  vehicle    ' 
under  worst-case  conditions.  FRA  notes 
that  guidance  for  determining  an 
appropriate  floor  endurance  test  period 
is  included  in  a  study  by  the  Volpe 
Center  of  Bay  Area  Rapid  Transit 
District  (BART)  "C"  rail  transit  car  fire 
safety  characteristics.  [See  in  particular 
Appendix  B  of  "Review  of  Bart  "C"  Car 
Fire  Safety  Characteristics,"  UMTA- 
MA-06-01 78-87-1,  DOT-TSC-UMTA- 
87-5,  September  1987.  FRA  has  placed 
a  copy  of  this  report  in  the  public 
docket  for  this  rulemaking.)  The 
necessary  endurance  time  could  vary 
depending  on  fectors  such  as  the  time 
needed  to  evaluate  the  situation  and 
make  a  decision  to  evacuate,  the  time 
needed  to  announce  the  evacuation,  rail 
car  capacity  and  number  of  door  exite. 
and  whether  the  train  is  located  at  a 
station  platiorm  or  in  a  tunnel.  The 
nominal  15-minute  test  p>eriod  specified 
in  Note  16  is  the  same  as  that  in  Note 
6  of  the  1989  FRA  gmdelines  and  • 
proposed  in  the  NPRM,  and  FRA  did 
not  intend  to  change  it  in  Phase  I  of  the 
rulemaking.  However,  in  Phase  II  FRA 
intends  to  examine  in  particular  what 
floor  fire  endurance  test  periods  are 
being  specified  by  car  builders  and 
railroads,  for  purposes  of  deciding 
whether  to  modify  the  nominal  test 
period. 

In  administering  the  final  rule,  an 
issue  arose  as  to  whether  former  Note 
20,  now  Note  16,  applied  to  more  than 
the  floor  structure  that  separates  a 
vehicle's  interior  frx>m  ite  undercarriage. 
Specifically,  FRA  was  asked  whether 
this  Note  applied  to  the  floor  stnictiu^ 
separating  the  passenger  compartment 
in  the  second  level  of  a  bi-level 
passenger  car  from  the  passenger 
compartment  in  the  first  level  below. 
FRA  did  not  intend  that  this  Note  apply 
to  such  an  intermediate  floor  structure: 
rather,  FRA  intended  that  the  fire  safety 
of  such  a  floor  structiue  be  addressed  in 
former  Note  21  of  the  final  rule,  now 
Note  17.  FRA  has  amended  the  rule 
accordingly  to  make  this  clear.  In 
accordance  with  Note  17,  railroads  must 
consider  the  fire  safety  characteristics  of 
the  floor  structure  separating  the  levels 
of  a  bi-level  passenger  car,  for  example, 
to  address  th?  risk  that  a  fire  may  spread 
bam  one  level  of  the  car  to  another  as 
well  as  address  the  hazard  posed  by  the 
availability  of  materials  to  fuel  a  fire. 
Note  17  also  addresses  the  fire 
endurance  of  other  rail  car  elemente  that 
separate  major  ignition  sources,  energy 
sources,  or  sources  of  fuel-load  from 
vehicle  interiors.  Examples  of  these 
elemente  include  extensive  HVAC  or 
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power-conditioning  equipment  installed 
on  roofs,  or  electrical  equipment  lockers 
which  may  become  involved  in  fires 
resulting  from  mechanical  failures  or 
electrical  insulation  breakdown. 

Finally,  in  its  petition  for 
reconsideration,  LTK  raised  the  concern 
that  former  Note  21  of  the  final  rule, 
now  Note  17,  indicated  that  "Other" 
portions  of  a  vehicle  were  reqiured  to  be 
tested  using  the  ASTM  E  119  test 
method,  while  the  Note  alluded  to  a  fire 
hazard  analysis  with  no  minimum  test 
period.  Bay  State  added  that  standard 
practice  is  to  use  the  ASTM  E  119  test 
method  on  other  structural  components 
with  the  proviso  that  walls  and  roofe  be 
tested  in  their  mode  of  use.  Bay  State 
also  stated  that  this  Note  shoidd  address 
the  penetration  of  smoke  into  passenger 
compartments,  maintaining  that  for 
vehicles  operating  in  timnels  and  on 
elevated  structures  no  smoke 
|}enetration  should  be  observed  during 
testing. 

FRA  makes  clear  that  the  rule  does 
not  require  the  ASTM  E 119  test  method 
-  to  be  applied  to  "Other"  structural 
components  of  a  vehicle  in  testing  the 
fire  endurance  of  such  components,  and 
FRA  has  amended  the  rule  accordingly. 
Nor  does  the  rule  specify  a  minimum 
test  performance  period  for  purposes  of 
demonstrating  fire  endurance.  The 
appropriate  test  method  and 
performance  criteria  vary  depending  on 
the  fire  hazard  posed  and  shall  be 
determined  by  the  railroad  through  a 
fire  hazard  analysis  in  accordance  with 
Note  17.  The  penetration  of  smoke  into 

Eassenger  compartments  is  addressed  in 
oth  this  Note  and  Note  15,  discussed 
earlier. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  action  has  been  evaluated  in 
accordance  with  Executive  Order  12866 
and  DOT  policies  and  procedures. 
Althou^  the  final  rule  met  the  criteria 
for  being  considered  a  significant  rule 
under  these  policies  and  procedures,  the 
amendments  contained  in  this  action 
are  not  considered  significant  in  the 
same  way  because  they  generally  clarify 
requirements  currently  contained  in  the 
final  rule  or  allow  for  greater  flexibility 
in  complying  with  the  rule.  These 
amendments  and  clarifications  will, 
overall,  reduce  the  cost  of  complying 
with  the  rule.  However,  this  cost 
reduction  has  not  specifically  been 
calculated.  FRA  believes  that  these 
amendments  and  clarifications  will 
have  a  minimal  net  effect  on  FRA's 
original  analysis  of  the  costs  and 
benefits  associated  with  the  final  rule. 


Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities.  FRA  certifies  that  this  action 
does  not  have  A  significant  impact  on  a 
substantial  number  of  small  entities. 
Because  the  amendments  contained  in 
this  dociunent  generally  clarify 
requirements  currently  contained  in  the 
final  rule  or  allow  for  greater  flexibility 
in  complying  with  the  rule,  FRA  has 
concluded  that  there  are  no  substantial 
economic  impacts  on  small  umts  of 
government,  businesses,  or  other 
organizations  resulting  from  this  action. 

Paperwork  Reduction  Act 

This  action  does  not  change  the 
information  collection  requirements 
contained  in  the  original  final  rule. 

Environmental  Impact 

FRA  has  evaluated  this  action  in 
accordance  with  its  "Procedures  for 
Considering  Environmental  Impacts" 
(64  FR  28545;  May  26, 1999)  as  required 
by  the  National  Environmental  Policy 
Act  (42  U.S.C.  4321  et  seq.).  othor 
environmental  statutes,  &cecutive 
Orders,  and  related  regulatory 
requirements.  FRA  has  determined  that 
this  action  is  not  a  major  FRA  action 
requiring  the  preparation  of  an 
environmental  impact  statement  or 
environmental  assessment  because  it  is 
categorically  exduded  from  detailed 
environmental  review  pursuant  to 
section  4(c)  of  FRA's  Procedures. 

Federalism  Implications 

Executive  Order  13132  provides  in 
part  that,  to  the  extent  practicable,  no 
agency  shall  promulgate  any  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs  on  State  and  local  governments, 
and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incuned  by  State  and 
local  governments,  or  the  agency 
considts  with  State  and  local  officials 
early  in  the  process  of  developing  the 
propcNsed  regulation.  See  64  FR  43255: 
Aug.  10, 1999.  FRA  believes  that  this 
regulatory  action  will  not  have 
federalism  implications  that  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments,  and  that 
this  action  is  in  compliance  with 
Executive  Order  13132.  The 
amendments  contained  in  this 
document  generally  clarify  requirements 
currently  contained  in  the  final  rule  or 
allow  for  greater  flexibility  in  complying 
with  the  rule. 

FRA  does  note  that  States  involved  in 
the  State  Participation  Program. 


pursuant  to  49  CFR  part  212.  may  incur 
minimal  costs  associated  with  the 
training  of  their  inspectors  involved  in 
the  enforcement  of  the  rule. 
Nonetheless,  representatives  of  States 
were  consulted  in  the  development  of 
the  rule,  in  particular  through  the 
participation  of  the  American 
Association  of  State  Highway  and 
Transportation  Officials  in  the 
Passenger  Equipment  Safety  Standards 
Working  Group.  See  64  FR  25541.  FRA 
also  considered  and  addressed 
comments  on  the  rulemaking  from  the 
New  York  Department  of 
Transportation,  North  Carolina 
Department  of  Transportation, 
Washington  State  Department  of 
Transportation,  and  the  State  of 
Vermont  Agency  of  Transportation. 

In  any  event.  Federal  preemption  of  a 
State  or  local  law  occius  automatically 
as  a  result  of  the  statutory  provision 
contained  at  49  U.S.C.  20106  when  FRA 
issues  a  regulation  covering  the  same 
subject  matter  as  a  State  or  local  law 
unless  the  State  or  local  law  is  designed 
to  reduce  an  essentially  local  safety 
hazard,  is  not  incompatible  with  Federal 
law,  and  does  not  place  an  imreasonable 
burden  on  interstate  conunerce.  See  49 
CFR  238.13.  It  should  be  noted  that  the 
potential  for  preemption  also  exists 
under  various  other  statutory  and 
constitutional  provisions,  including  the 
Locomotive  Inspection  Act  (now 
codified  at  49  U.S.C.  20701-20703)  and 
the  Commerce  Clause  of  the  United 
States  Constitution. 

Energy  Impact 

Executive  Order  13211  requires 
Federal  agencies  to  prepare  a  Statement 
of  Energy  Effects  for  any  "significant 
energy  action."  66  FR  28355;  May  22. 
2001.  Under  the  Executive  Order  a 
"sigmficant  energy  action"  is  defined  as 
any  action  by  an  agency  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry, 
advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
rulemaking:  (l)(i)  That  is  a  significant 
regulatory  action  under  Executive  Order 
12866  or  any  successor  order,  and  (ii)  is 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy:  or  (2)  that  is  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  FRA  has 
evaluated  this  response  to  petitions  for 
reconsideration  of  the  final  rule  in 
accordance  with  Executive  Order  13211. 
and  has  determined  that  this  regulatory 
action  is  not  a  "significant  energy 
action"  within  the  meaning  of  the 
Executive  Order. 
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Compliance  With  the  Unfunded 
Mandates  Reform  Act  of  1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4)  each 
Federal  agency  "shall,  imless  otherwise 
prohibited  by  law,  assess  the  effects  of 
Federal  Regulatory  actions  on  State, 
local,  and  tribal  governments,  and  the 
private  sector  (other  than  to  the  extent 
that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law)."  Sec.  201.  Section  202  of  the  Act 
further  requires  that  "before 
promulgating  any  general  notice  of 
proposed  rulemaking  that  is  likely  to 
result  in  promulgation  of  any  rule  that 
includes  any  Federal  mandate  that  may 
'  result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000 
or  more  (adjusted  annually  for  inflation) 
in  any  1  year,  and  before  promulgating 
any  final  rule  for  which  a  general  notice 
of  proposed  rulemaking  was  published, 
the  agency  shall  prepare  a  written 
statement*  *  *"  detailing  the  effect  on 
State,  local  and  tribal  governments  and 
the  private  sector.  This  action  will  not 
result  in  the  expenditiue,  in  the 
aggregate,  of  $100,000,000  or  more  in 
any  one  year,  and  thus  preparation  of  a 
statement  was  not  required. 

List  of  Subjects  in  49  CFR  Part  238 

Fire  prevention.  Incorporation  by 
reference.  Passenger  equipment, 
Penalties,  Railroad  Safety,  Reporting 
and  recordkeeping  requirements. 

The  Rule 

In  consideration  of  the  foregoing, 
chapter  II,  subtitie  B  of  titie  49,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  238-{AMENDED] 

1.  The  authority  citation  for  part  238 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107.  20133, 
20141.  20302-20303, 20306.  20701-20702. 
21301-21302.  21304;  28  U.S.C.  2461.  note; 
and  49  CFR  1.49. 

Subpart  B— Salaty  Planning  mkI 
Ganaral  Raquiremants 

2.  Section  238.103  is  amended  by 
adding  paragraph-  (a)(3),  revising  the 
heading  and  introductory  text  of 
paragraph  (c),  revising  paragraphs  (c)(1), 
(2),  (7),  (8),  and  (9),  revising  the  heading 
of  paragraph  (d),  and  revising 
paragraphs  (d)(1).  (2)(i),  (3)(i),  (4)  and  (5) 
to  read  as  follows: 

1238.103    Rre  safety. 

(a)  *  *  ' 

(3)  For  purposes  of  complying  v«dth 
the  requirements  of  this  paragraph,  a 


railroad  may  rely  on  the  results  of  tests 
of  material  conducted  in  accordance 
with  the  standards  and  performance 
criteria  for  flammabilitiy  and  smoke 
emission  characteristics  as  specified  in 
Appendix  B  to  this  part  in  effect  on  July 
12, 1999  (see  49  CFR  parts  200-399, 
revised  as  of  October  1 ,  1999),  if  prior 
to  June  25,  2002  the  material  is — 

(i)  Installed  in  a  passenger  car  or 
locomotive; 

(ii)  Held  in  inventory  by  the  railroad; 
or 

(iii)  Ordered  by  the  railroad. 

(c)  Fire  safety  analysis  for  procuring 
new  passenger  cars  and  locomotives.  In 
procuring  new  passenger  cars  and 
locomotives,  each  railroad  shall  ensure 
that  fire  safety  considerations  and 
features  in  the  design  of  this  equipment 
reduce  the  risk  of  personal  injiuy 
caused  by  fire  to  an  acceptable  level  in 
its  operating  environment  using  a 
formal  safety  methodology  such  as  MIL- 
STD-882.  To  this  end,  each  railroad 
shall  complete  a  written  fire  safety 
analysis  for  the  passenger  equipment 
being  procured.  In  conducting  the 
analysis,  the  railroad  shall — 

(1)  Identify,  analyze,  and  prioritize 
the  fire  hazards  inherent  in  the  design 
of  the  equipment. 

(2)  Take  effective  steps  to  design  the 
equipment  and  select  materials  which 
help  provide  sufficient  fire  resistance  to 
reasonably  ensure  adequate  time  to 
detect  a  fixe  and  safely  evacuate  the 
passengers  and  crewmembers,  if  a  fire 
cannot  be  prevented.  Factors  to  consider 
include  potential  ignition  sources;  the 
type,  quantity,  and  location  of  the 
materials;  and  availability  of  rapid  and 
safe  egress  to  the  exterior  of  the 
equipment  imder  conditions  secure 
from  fire,  smoke,  and  other  hazards. 

*        •        *    '   *        * 

(7)  On  a  case-by-case  basis,  analyze 
the  benefit  provided  by  including  a 
fixed,  automatic  fire-suppression  system 
in  any  unoccupied  train  compartment 
that  contains  equipment  or  material  that 
poses  a  fire  hazard,  and  determine  the 

.  proper  type  and  size  of  the  automatic 
fire-suppression  system  for  each  such 
location.  A  fixed,  automatic  fire- 
suppression  system  shall  be  installed  in 
any  imoccupied  compartment  when  the 
analysis  determines  that  such 
equipment  is  practical  and  necessary  to 
ensure  sufficient  time  for  the  safe 
evacuation  of  passengers  and 
crewmembers  from  the  train. 

(8)  Explain  how  safety  issues  are 
resolved  in  the  design  of  the  equipment 
and  selection  of  materials  to  reduce  the 
risk  of  each  fire  hazard. 

(9)  Describe  the  analysis  and  testing 
necessary  to  demonstrate  that  the  fire 


protection  approach  taken  in  the  design 
of  the  equipment  and  selection  of 
materials  meets  the  fire  protection 
requirements  of  this  part. 

(d)  Fire  safety  analysis  for  existing 
passenger  cars  and  locomotives.  (1)  Not 
later  ttun  January  10,  2001,  each 
passenger  railroad  shall  complete  a 
preliminary  fire  safety  analysis  for  each 
category  of  existing  passenger  cars  and 
locomotives  and  rail  service. 

(2)  Not  later  than  July  10,  2001  each 
such  railroad  shall — 

(i)  Complete  a  final  fire  safety  analysis 
for  any  category  of  existing  passenger 
cars  and  locomotives  and  rail  service 
evaluated  during  the  preliminar}'  fire 
safety  analysis  as  likely  presenting  an 
unacceptable  risk  of  personal  injury.  In 
conducting  the  analysis,  the  railroad 
shall  consider  the  extent  to  which 
materials  comply  with  the  test 
performance  criteria  for  flammability 
and  smoke  emission  characteristics  as 
specified  in  Appendix  B  to  this  part  or 
alternative  standards  approved  by  FRA 
under  this  part. 
***** 

(3)  Not  later  than  July  10.  2003.  each 
such  railroad  shall — 

(i)  Complete  a  final  fire  safety  analysis 
for  all  categories  of  existing  passenger 
cars  and  locomotives  and  rail  service.  In 
completing  this  analysis,  the  railroad 
shall,  as  far  as  practicable,  determine 
the  extent  to  which  remaining  materials 
comply  with  the  test  performance 
criteria  for  flammability  and  smoke 
emission  characteristics  as  specified  in 
Appendix  B  to  this  part  or  alternative 
standards  approved  by  FRA  under  this 
part. 
•        *        •        *        • 

(4)  Where  possible  prior  to 
transferring  existing  passenger  cars  and 
locomotives  to  a  new  category  of  rail 
service,  but  in  no  case  more  than  90 
days  following  such  a  transfer,  the 
passenger  railroad  shall  complete  a  new 
fire  safety  analysis  taking  into 
consideration  the  change  in  railroad 
operations  and  shall  effect  prompt 
action  to  reduce  any  identified  risk  to  an 
acceptable  level. 

(5)  As  used  in  this  paragraph,  a 
"category  of  existing  passenger  cars  and 
locomotives  and  rail  service"  shall  be 
determined  by  the  railroad  based  on 
relevant  fire  safety  risks,  including 
available  ignition  sources,  presence  or 
absence  of  heat/smoke  detection 
systems,  known  variations  from  the 
required  material  test  performance 
criteria  or  alternative  standards 
approved  by  FRA.  and  availability  of 
rapid  and  safe  egress  to  the  exterior  of 
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the  vehicle  under  conditioiM  secure 
from  fire,  smoke,  and  other  hazards. 

•        •        *        *        * 

3.  Appendix  B  to  part  238  is  revised 
to  read  as  follows: 

Appendix  B  to  Part  23S— Test  Methods 
ana  Perfoimance  Criteria  for  the 
Flammability  and  Smoke  Emission 
Oiaracteristics  of  Materials  Used  in 
Passenger  Cars  and  Locomotive  Cabs 

This  appendix  contains  the  test  methods 
and  performance  criteria  for  the  flammability 
and  smoke  emission  characteristics  of  * 
materials  used  in  passenger  cars  and 
locomotive  cabs,  in  accordance  with  the 
requirements  of  §  238.103. 

(a)  Incorporation  by  reference. 

Certain  documents  are  incorporated  by 
reference  into  this  appendix  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  You  may  inspect  a  copy 
of  each  document  during  normal  business 
hours  at  the  Federal  Railroad  Administration, 
Docket  Clerk.  1120  Vermont  Ave..  N.W.. 
Suite  7000  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  N.W.. 
Suite  700.  Washington.  D.C.  The  documents 
incorporated  by  reference  into  this  appendix 
and  the  sources  from  which  you  may  obtain 
these  documents  are  listed  below: 

(1)  American  Society  for  Testing  and 
Materials  (ASTM).  100  Barr  Harbor  Dr..  West 
Conshohocken.  PA  19428-2959. 

(i)  ASTM  C  1166-00,  Standard  Test 
Method  for  Flame  Propagation  of  Dense  and 
Cellular  Elastomeric  Gaskets  and 
Accessories. 

(ii)  ASTM  D  2724-67,  Standard  Test 
Methods  for  Bonded,  Fused,  and  Laminated 
Apparel  Fabrics. 

(iii)  ASTM  D  3574-95.  Standard  Test 
Methods  for  Flexible  Cellular  Materials-Slab. 
Bonded,  and  Molded  Urethane  Foams. 


(iv)  ASTM  D  3675-98.  Standard  Test 
Method  for  Surface  Flammability  of  Flexible 
Cellular  Materials  Using  a  Radiant  Heat 
Energy  Source. 

(v)  ASTM  E  119-OOa,  Standard  Test 
Methods  for  Fire  Tests  of  Building 
Construction  and  Materials. 

(vi)  ASTM  E  162-98,  Standard  Test 
Method  for  Surface  Flammability  of  Materials 
Using  a  Radiant  Heat  Energy  Source. 

(vii)  ASTM  E  648-00,  Standard  Test 
Method  for  Critical  Radiant  Flux  of  Floor- 
Covering  Systems  Using  a  Radiant  Heat 
Energy  Source. 

(viii)  ASTM  E  662-01,  Standard  Test 
Method  for  Specific  Optical  Density  of 
Smoke  Generated  by  Solid  Materials. 

(ix)  ASTM  E  1354-99.  Standard  Test 
Method  for  Heat  and  Visible  Smoke  Release 
Rates  for  Materials  and  Products  Using  an 
Oxygen  Consumption  Calorimeter. 

(x)  ASTM  E  1537-99,  Standard  Test 
Method  for  Fire  Testing  of  Upholstered 
Furniture. 

(xi)  ASTM  E  1590-01.  Standard  Test 
Method  for  Fire  Testing  of  Mattresses. 

(2)  General  Services  Administration, 
Federal  Supply  Service,  Specification 
Section,  470  E.  L'Enfant  Plaza.  S.W.,  Suite 
8100,  Washington.  D.C.  20407.  FEI>-STD- 
191A-Textile  Test  Method  5830.  Leaching 
Resistance  of  Cloth:  Standard  Method  (July 
20, 1978). 

(3)  State  of  California,  Department  of 
Consumer  Affairs,  Bureau  of  Home 
Furnishings  and  Thermal  Insulation,  3485 
Orange  Grove  Avenue,  North  Highlands,  CA 
95660-5595. 

(i)  California  Technical  Bulletin  (Cal  TB) 
129,  Flammability  Test  Procedure  for 
Mattresses  for  Use  in  Public  Buildings 
(October,  1992). 

(ii)  Cal  TB  133,  Flammability  Test 
Procedure  for  Seating  Furniture  for  Use  in 
Public  Occupancies  (January.  1991). 

(b)  Definitions.  As  used  in  this  appendix— 


Avera^  heat  release  rate  (q'^ao)  means,  as 
defined  in  ASTM  E  1354-99,  the  average  heat 
release  rate  per  unit  area  in  the  time  period 
begiiming  at  the  time  of  ignition  and  ending 
180  seconds  later. 

Critical  radiant  flux  (C.R.F.)  means,  as 
defined  in  ASTM  E  648-00,  a  measure  of  the 
behavior  of  horizontally-mounted  floor 
covering  systems  exposed  to  a  flaming 
ignition  source  in  a  graded  radiant  heat 
energy  enviroimient  in  a  test  chamber. 

Flame  spread  index  (IJ  means,  as  defined 
in  ASTM  E  162-98,  a  factor  derived  from  the 
rate  of  progress  of  the  flame  front  (F.)  and  the 
rate  of  heat  liberation  by  the  material  under 
test  (Q),  such  that  I.  =  F.  x  Q. 

Flaming  dripping  means  periodic  dripping 
of  flaming  material  &t>m  the  site  of  material 
burning  or  material  installation. 

Flaming  running  means  continuous 
flaming  material  leaving  the  site  of  material 
burning  or  material  installation. 

Heat  release  rate  means,  as  defined  in 
ASTM  E  1354-99,  the  heat  evolved  ftt)m  a 
specimen  per  unit  of  time. 

Specific  extinction  area  (Of)  means,  as 
defined  in  ASTM  E  1354-99,  specific 
extinction  area  for  smoke. 

Specific  optical  density  (D.)  means,  as 
defined  in  ASTM  E  662-01,  the  optical 
density  measured  over  unit  path  length 
%vithin  a  chamber  of  unit  volume,  produced 
from  a  specimen  of  unit  surface  area,  that  is 
irradiatmi  by  a  heat  flux  of  2.5  watts/cm^  for 
a  specified  period  of  time. 

Surface  flammability  means  the  rate  at 
which  flames  will  travel  along  surfaces. 

(c)  Required  test  methods  and  performance 
criteria.  The  materials  used  in  locomotive 
cabs  and  passenger  cars  shall  be  tested 
according  to  the  methods  and  meet  the 
performance  criteria  set  forth  in  the  following 
table  and  notes: 

BNJJNQ  COM  4S10-0S-P 


Federal  Register / Vol.  67,  No.  122 /Tuesday,  June  25.  2002 /Rules  and  Regulations 42911 


TMt  PfOC«duiw  and  PMfonnanc*  CrttMfta  for  th*  Flammability  and  Smolw  Emission 
Charactsristics  of  Malsflais  Ussd  in  Passsngsr  Cars  and  Locomotivs  CalM 


CATEGORY 

FUNCTION  OF  MATERIAL 

TEST  METHOD 

PERFORMANCE 
CRITERIA 

Cushions. 
Mattresses 

^1.2.1.4.5. 6.7.1 

ASTM  0  3675-98 

l,<  25 

ASTM  E  662-01 

0.(1.5)  <  100 
0,(4.0)  <  175 

Fabrics  ' 

Seat  uphotstery,  mattress  ticking 
and  covers,  curtains,  draperies, 
wall  coverings,  and  window  shades 

1.2.3.«.7.t 

14  CFR  25.  Appendix 
F,  Parti,  (vertical test) 

Flame  time  <  10  seconds 
Bum  length  <  6  inches 

ASTM  E  662-01 

0,(4.0)  <  200 

Other  Vehide 
Components 

».  W.  11. 12 

Seat  and  mattress  frames,  wall 
and  ceiling  panels,  seat  and  toilet 
shrouds,  tray  and  other  tables, 
partitmns,  shelves,  opaque 
windscreens,  end  caps,  roof 
housings,  and  component  boxes 
and  covers'^ 

ASTM  E  162-98 

's  <  35 

ASTM  E  662-01 

0,(1.5)  <  100 
D,  (4.0)  <  200 

Flexible  cellular  foams  used  in 
amwests  and  seat  padding  ^•^*' 

ASTM  D  3675-98 

'si  25 

ASTM  E  662-01 

0,(1.5)  <  100 
0,(4.0)  <  175 

Thennal  and  acoustk:  insulation '  ' 

ASTM  E  162-98 

1,  <  25 

ASTM  E  662-01 

0,(4.0)  <  100 

HVAC  ducting" 

ASTM  E  162-98 

1,  <35 

ASTM  E  662-01 

0,(4.0)  <100 

Floor  covering  ''^" 

ASTME648-00 

C.R.F.  >  5kW/hl» 

ASTM  E  662-01 

0,(1.5)  <  100 
0,(4.0)  <  200 

Light  diffusers,  windows  and 
transparent  plastic  windscreens  '■  '* 

ASTM  E  162-98 

Is  <  100 

ASTM  E  662-01 

0,(1.5)  <100 
0,(4.0)  <200 

Elastomers'"" 

VMndow  gaskets,  door  nosings. 
inter<car  diaphragms, 
roof  mate,  and  seat  springs 

ASTM  C  1166-00 

Average  tame 

piupagaton 

<4inches 

ASTM  E  662-01 

0,(1.5)  <  100 
0,(4.0)  <  200 

Structural 
Components'* 

Ftooring".  Other" 

ASTME119-00a 

Pass 
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*  Materials  tested  for  surhce  flanunability 
shall  not  exhibit  any  flaming  running  or 
dripping. 

2  The  ASTM  E  662-01  maximum  test  limits 
for  smoke  emission  (specific  optical  density) 
shall  be  measured  in  either  the  flaming  or 
non-flaming  mode,  utilizing  the  mode  which 
generates  the  most  smoke. 

'Testing  of  a  complete  seat  assembly 
(including  cushions,  fabric  layers, 
upholstery)  according  to  ASTM  E  1537-99 
using  the  pass/fail  criteria  of  Cal  TB  133,  and 
testing  of  a  complete  mattress  assembly 
(including  foam  and  ticking)  according  to 
ASTM  E  1590-01  using  the  pass/fail  criteria 
of  Cal  TB  129  shall  be  permitted  in  lieu  of 
the  test  methods  prescribed  herein,  provided 
the  assembly  component  units  remain 
unchanged  or  new  (replacement)  assembly 
components  possess  equivalent  Are 
performance  properties  to  the  original 
components  tested.  A  Are  hazard  analysis 
must  also  be  conducted  that  considers  the 
operating  environment  within  which  the  seat 
or  mattress  assembly  will  be  used  in  relation 
to  the  risk  of  vandalism,  puncture,  cutting,  or 
other  acts  which  may  expose  the  individual 
components  of  the  assemblies  to  an  ignition 
source.  Notes  5,  6,  7,  and  8  apply. 

*  Testing  is  performed  without  upholstery. 

*  The  surface  flammability  and  smoke 
emission  characteristics  shall  be 
demonstrated  to  be  permanent  after  dynamic 
testing  according  to  ASTM  D  3574-95,  Test 

1 2  (Dynamic  Fatigue  Test  by  the  Roller  Shear 
at  Constant  Force)  or  Test  1 3  (Dynamic 
Fatigue  Test  by  Constant  Force  Founding) 
both  using  Procedure  B,  except  that  the  test 
samples  shall  be  a  minimum  of  6  inches  (154 
mm)  by  18  inches  (457  mm)  by  the  thickness 
of  the  material  in  its  end  use  configuration, 
or  multiples  thereof.  If  Test  1 3  is  used,  the 
size  of  the  indentor  described  in  paragraph 
96.2  shall  be  modified  to  accommodate  the 
specified  test  specimen. 

"The  surface  flammability  and  smoke 
emission  characteristics  shall  be 
demonstrated  to  be  permanent  by  washing,  if 
appropriate,  according  to  FED-STD-191A 
Textile  Test  Method  5830. 

^  The  surface  flammability  and  smoke 
emission  characteristics  shall  be 
demonstrated  to  be  permanent  by  dry- 
cleaning,  if  appropriate,  according  to  ASTM 
D  2724-87. 


"Materials  thaf  cannot  be  washed  or  dry- 
cleaned  shall  be  so  labeled  and  shall  meet  the 
applicable  performance  criteria  after  being 
cleaned  as  recommended  by  the 
manufacturer. 

«  Signage  is  not  required  to  meet  any 
flammability  or  smoke  emission  performance 
criteria  specified  in  this  Appendix. 

1°  Materials  used  to  fabricate 
miscellaneous,  discontinuous  small  parts 
(such  as  knobs,  rollers,  fasteners,  clips, 
grommets,  and  small  electrical  parts)  that 
will  not  contribute  materially  to  fire  grovyth 
in  end  use  configuration  are  exempt  from 
flammability  and  smoke  emission 
performance  requirements,  provided  that  the 
surface  area  of  any  individual  small  part  is 
less  than  16  square  inches  (100  cm^)  in  end 
use  configuration  and  an  appropriate  fire 
hazard  analysis  is  conducted  which 
addresses  the  location  and  quantity  of  the 
materials  used,  and  the  vulnerability  of  the 
materials  to  ignition  and  contribution  to 
flame  spread. 

>  >  If  the  surface  area  of  any  individual 
small  part  is  less  than  16  square  inches  (100 
cm^)  in  end  use  configuration,  materials  used 
to  fabricate  such  a  part  may  be  tested  in 
accordance  with  ASTM  E  1354-99  as  an 
alternative  to  both  (a)  the  ASTM  E  162-98 
flammability  test  procedure,  or  the 
appropriate  flammability  test  procedure 
otherwise  specified  in  the  table,  and  (b)  the 
ASTM  E  662-01  smoke  generation  test 
procedure.  Testing  shall  be  at  50  kW/m  ^ 
applied  heat  flux  with  a  retainer  frame. 
Materials  tested  in  accordance  with  ASTM  E 
1354-99  shall  meet  the  following 
performance  criteria:  average  heat  release  rate 
(q"  iso)  less  than  or  equal  to  100  kW/m^,  and 
average  specific  extinction  area  [at]  less  than 
or  equal  to  500  m^/kg  over  the  same  180- 
second  period. 

<  2  Carpeting  used  as  a  wall  or  ceiling 
covering  shall  be  tested  according  to  ASTM 
E  162-98  and  ASTM  E  662-01  and  meet  the 
respective  criteria  of  I ,  less  than  or  equal  to 
35  and  Dt  (1.5)  less  than  or  equal  to  100  and 
D.  (4.0)  less  than  or  equal  to  200.  Notes  1  and 
2  apply. 

''Floor  covering  shall  be  tested  with 
padding  in  accordance  with  ASTM  E  648-00, 
if  the  padding  is  used  in  the  actual 
installation. 

<*  For  double  window  glazing,  only  the 
interior  glazing  is  required  to  meet  the 


requirements  specified  herein.  (The  exterior 
glazing  is  not  required  to  meet  these 
requirements.) 

"  Penetrations  (ducts,  etc.)  shall  be 
designed  against  acting  as  passageways  for 
fire  and  smoke  and  representative 
penetrations  shall  be  included  as  part  of  test 
assemblies. 

'"  A  structural  flooring  assembly  separating 
the  interior  of  a  vehicle  &t)m  its 
undercarriage  shall  meet  the  performance 
criteria  during  a  nominal  test  period  as 
determined  by  the  railroad.  The  nominal  test 
period  must  be  twice  the  maximum  expected 
time  period  under  normal  circumstances  for 
a  vehicle  to  stop  completely  and  safely  from 
its  maximum  operating  speed,  plus  the  time 
necessary  to  evacuate  all  the  vehicle's 
occupants  to  a  safe  area.  The  nominal  test 
period  must  not  be  less  than  15  minutes. 
Only  one  specimen  need  be  tested.  A 
proportional  reduction  may  be  made  in  the 
dimensions  of  the  specimen  provided  it 
serves  to  truly  test  the  ability  of  the  structural 
flooring  assembly  to  perform  as  a  barrier 
against  under-vehicle  fires.  The  fire 
resistance  period  required  shall  be  consistent 
with  the  safe  evacuation  of  a  full  load  of 
passengers  from  the  vehicle  under  worst-case 
conditions. 

' '  Portions  of  the  vehicle  body  which 
separate  major  ignition  sources,  energy 
sources,  or  sources  of  fuel-load  from  vehicle 
interiors,  shall  have  sufficient  fire  endurance 
as  determined  by  a  fire  hazard  analysis 
acceptable  to  the  railroad  which  addresses 
the  location  and  quantity  of  the  materials 
used,  as  well  as  vulnerability  of  the  materials 
to  ignition,  flame  spread,  and  smoke 
generation.  These  portions  include 
equipment  carrying  portions  of  a  vehicle's 
roof  and  the  interior  structure  separating  the 
levels  of  a  bi-level  car,  but  do  not  include  a 
flooring  assembly  subject  to  Note  16.  A 
railroad  is  not  required  to  use  the  ASTM  E 
119-OOa  test  method. 

Issued  in  Washington,  DC  on  )une  17, 
2002. 

Allan  Rutter. 

Federal  Railroad  Administrator. 
(FR  Doc.  02-15639  Filed  6-24-02;  8:45  am] 
MLUNO  COM  4*1<HM-^ 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  228, 229, 240  and  249 

[Releaee  Noe.  33-8106;  34-46064;  Hie  No. 
37-22-02] 

mN323S-AM7 

AddMofMl  Fbrm  8-K  Otodoauro 
RaQukamants  and  Acoatocatlon  of 
FWngDala 

AOCNCV:  Securities  and  Exchange 
Commission.  r 

ACTION:  Proposed  rule. 


t:  We  propose  to  add  11  new 
items  that  would  reqiiire  a  company  to 
file  Form  d-K  under  the  Seciirities 
Exchange  Act  of  1934.  In  addition,  we 
propose  to  move  two  disclosure  items 
currently  required  to  be  included  in 
companies'  annual  and  quarterly  reports 
to  Form  8-K  and  to  amend  several  of  the 
existing  Form  8-K  disclosure  items.  We 
also  propose  to  shorten  the  filing 
deadline  for  Form  8-K  to  two  business 
days  after  an  event  triggering  the  form's 
disclosure  requirements.  Currently,  the 
filing  deadline  is  five  business  days  or 
15  calendar  days  after  the  triggering 
event,  depending  on  the  natiue  of  the 
event.  Finally,  we  propose  to  create  a 
new  safe  harbor  for  certain  violations  of 
the  Form  8-K  filing  requirements  and  to 
grant  an  automatic  two  business  day 
extension  of  the  filing  deadline  to 
companies  providing  proper  notice  on 
Form  12b-25  of  an  inability  to  timely 
file  a  particular  Form  8-K.  We  propose 
these  amendments  to  provide  investors 
with  better  and  faster  disclosure  of 
important  corporate  events. 
DATES:  Comments  should  be  received  on 
or  before  August  26,  2002. 
AOOmsSCS:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  U.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments&sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-22-02:  this  file  number  should  be 
included  in  the  subject  line  if  e-mail  is 
used.  Comment  letters  will  be  available 
for  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
.  450  Fifth  Street,  NW..  Washington.  DC 
20549-0102.  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  Web  Site 
{http://www.sec.gov).  We  do  not  edit 
personal  information,  such  as  names  or 
electronic  mail  addresses,  from 
electronic  submissions.  You  should 


submit  only  information  that  you  wish 
to  make  available  publicly. 
FOR  FUflTNER  MTOMIATION  CONTACT:  Ray 
Be,  Special  Counsel,  or  N.  Sean 
Harrison.  Special  Counsel,  at  (202)  942- 
2910,  Division  of  Corporation  Finance, 
U.S.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0312. 
SUPP1.EIIENTARY  MFOMIATION:  We  are 
proposing  amendments  to  Form  8-K.> 
Form  10-K,2  Form  lO-KSB.^  Form  10- 
Q.<  Form  10-QSB.'  Rule  13a-ll,»  Rule 
15d-10,'  Rule  15d-ll,"  Rule  12b-25» 
and  Form  12b-25  ^°  imder  the  Securities 
Exchange  Act  of  1934,^1  Item  lO.^^  Item 
601  >  3  and  Item  701  ^*  of  Regulation  S- 
B  "  and  Item  10.^"  Item  601  ^^  and  Item 
701 1"  of  Regulation  S-K.*" 

I.  Backgrouiid 

The  Exchange  Act  established  a 
system  of  continuing  disclosure  about 
companies  choosing  to  issue  securities 
to  the  public.  Congress  recognized  that 
the  ongoing  dissemination  of  accurate 
information  by  companies  about 
themselves  and  their  securities  is 
essential  to  effective  operation  of  the 
trading  markets.  The  Exchange  Act  rules 
require  piiblic  companies  to  make 
periodic  disclosures  at  annual  and 
quarterly  intervals,  with  other  important 
information  reported  on  a  more  current 
basis.  The  Exchange  Act  specifically 
provides  for  current  disclosure  to 
maintain  the  ciirrency  and  adequacy  of 
information  disclosed  by  companies.'" 

The  Commission  created  Form  8-K  in 
1936  as  the  form  to  be  used  by 
companies  to  file  "current"  reports 
when  specific  extraordinary  corporate 
events  occur.'^  As  originally  adopted, 
companies  could  file  Form  8-K  as  late 
as  10  days  after  the  end  of  the  month  in 
which  an  event  requiring  disclosure 
occurred.  This  meant  that  a  company 
did  Qot  have  to  report  a  Form  8-K  event 


>  17  CFR  249.308. 
» 17  CFR  249.310. 

>  17  CFR  249.310a. 
« 17  CFR  249.308*. 
'17  CFR  249.308b. 
•17CFR240.13»-11. 
'17CFR240.15d-10. 
•17CFR240.15d-ll. 
•17CFR240.12)>-2S. 
>o  17  CFR  249.322. 

>>  IS  U.S.C  78a  etMq. 

"17  CFR  228.10. 

"17  CFR  228.601. 

>«  17  CFR  228.701. 

» 17  CFR  228.10  fftseq. 

>•  17  CFR  229.10  etMq. 

"17  CFR  229.801. 

>•  17  CFR  229.701. 

'•17  CFR  229. 

"15U.S.C78inU). 

"  Raleata  No.  34-425  (Nov.  11, 1938). 


occurring  on  the  first  day  of  a  month 
until  40  days  later.  By  today's  standards, 
it  would  be  very  difficult  to  describe 
reports  with  such  a  delayed  filing 
deadline  as  "current"  reports.^^ 

Since  1936,  there  have  been  several 
substantive  changes  to  Form  8-K.  In 
1977.  we  made  significant  amendments 
to  create  the  general  structure  of  the 
form  that  exists  today,  including  the 
filing  deadlines  that  require  reporting  of 
some  corporate  events  within  five 
business  days  after  their  occurrence  and 
others  withki  15  calendar  days  after 
their  occurrence. '^  In  the  intervening 
years,  we  have  amended  Form  8-K  at 
various  times  to  add  or  delete  items. 
Form  8-K  currently  consists  of  nine 
disclosure  items.'^  Six  of  the  items 
describe  specific  events  that  require 
companies  to  file  Form  8-K.  Those 
events  are: 

•  A  change  in  control  of  the 
company;^' 

•  The  company's  acquisition  or 
disposition  of  a  significant  amount  of 
assets;  2" 

•  The  company's  bankruptcy  or 
receivership: " 

•  A  chai^  in  the  company's 
certifying  accountant; '" 

•  'The  resignation  of  a  company 
director.  ?*  and 

•  A  change  in  the  company's  fiscal 
year.^" 

A  seventh  item  requires  companies  to 
furnish  exhibits  and  to  list  any  financial 
statements  and  pro  forma  financial 
information  included  as  part  of  Form  8- 
K  in  connection  with  a  business 
acquisition.^^  Another  item  permits 
companies,  at  their  option,  to  disclose 
events  that  they  deem  to  be  of 
importance  to  their  shareholders.  ^^  The 


I'See  Releu*  No.  34-8683  (Sept.  15. 1969)  (35 
FR  18512).  In  that  releaM,  we  noted  that  prompt 
reporting  of  an  event  within  a  few  days  of  its 
occurrence  appeared  to  be  difficult  to  administer 
and  unduly  burdensome.  This  was  in  large  part 
attributable  to  the  state  of  technology  at  the  time. 

"Release  No.  34-13156  ()an.  13,  1977)  |42  FR 
4424).  Item  7  of  Form  S-K  states  that  financial 
(tatements  required  to  be  included  on  Form  8-K 
when  a  company  acquires  a  business  may  be  filed 
with  the  initial  re|H)rl  or  by  amendment  not  later 
than  60  days  after  the  date  that  the  initial  Form  8- 
K  to  report  the  acquisition  must  be  filed.  See  Item 
7(a)(3)  of  Form  8-K. 

'*0n  April  12,  2002,  we  proposed  adding  a  tenth 
item  to  Form  8-K  that  would  require  prompt 
disclosure  by  a  company  on  Form  8-K  of 
transactions  by  its  officers  and  directors  in  the 
company's  securities  (Release  No.  33-8000  (Apr. 
12.  2002)  167  FR  19914)). 

"  Current  Item  1  of  Form  8-K. 

»•  Current  Item  2  of  Form  8-K. 

"Current  Item  3  of  Form  8-K. 

"Current  Item  4  of  Form  8-K. 

"Current  Item  6  of  Form  8-K. 

"Current  Item  8  of  Form  8-K. 

*•  Current  Item  7  of  Form  8-K. 

*2  Current  Item  5  of  Form  8-K. 
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ninth  item  permits  companies  to  use 
Form  8-K  as  a  non-exclusive  method  to 
satisfy  their  public  disclosure 
requirements  under  Regulation  FD.'^ 

In  1998,  we  published  proposals  to 
expand  Form  8-K  disclosure  and 
shorten  the  filing  date  in  a  package  of 
proposed  revisions  intended  to  effect 
comprehensive  reform  of  the  Securities 
Act  offering  system.^*  Specifically,  we 
proposed  to  add  six  disclosure  items  to 
Form  8-K  '*  and  to  shorten  the  Form  8- 
K  filing  deadline  to  five  calendar  days 
for  some  items  and  one  business  day  for 
other  items.  3^ 

Comments  on  the  substantive  and 
timing  changes  to  Form  8-K  that  we 
proposed  in  1998  varied  greatly  and  no 
consensus  was  reached  as  to  the 
advisability  of  the  changes.^'  We  did 
not  adopt  Uiese  proposals.  As  described 
more  fully  below,  we  are  re-proposing 
the  addition  to  Form  8-K  of  four  of  the 
six  items  regarding  which  we  previously 
solicited  public  comment,^  along  with 


»»  Current  Item  9  of  Form  8-K.  We  adopted 
Regulation  FD  in  2000.  See  Release  No.  33-7881 
(Aug.  10,  2000)  165  FR  51716).  Regulation  FD 
requires  a  company  that  discloses  material 
nonpublic  information  to  securities  industry 
professionals,  institutions  or  other  persons  who  • 
may  buy  or  sell  securities  of  the  issuer  on  the  basis 
■  of  that  information,  to  publicly  disclose  the 
information.  A  company  choosing  to  publicly 
disclose  the  information  on  Form  8-K  can  elect 
either  to  furnish  the  information  pursuant  to  Item 
9,  which  is  specifically  designated  for  Regulation 
FD  disclosure,  or  to  file  the  information  under  Item 
5,  the  general  voluntary  Form  8-K  disclosure  item. 
If  an  issuer  elects  to  furnish  the  information  under 
Item  9,  that  information  is  not  considered  filed 
imder  the  Exchange  Act.  Alternatively,  a  company 
may  comply  with  Regulation  FD  by  disclosing  the 
information  through  another  method  or 
combination  of  methods  that  is  reasonably  designed 
to  effect  broad,  non-exclusionary  distribution  of  the 
information  to  the  public. 

»  Release  No.  33-7606A  (December  4, 1998)  |63 
FR  67174). 

"The  proposed  disclosure  items  included  the 
following:  (1)  Timely  disclosure  of  annual  and 
quarterly  earnings  results  of  domestic  companies; 
(2)  material  modifications  to  the  rights  of  security 
holders:  (3)  departure  of  a  chief  executive  officer, 
president,  chief  financial  officer  or  chief  operating 
officer:  (4)  material  defaults  on  senior  securities:  (5) 
notice  from  an  auditor  that  the  company  no  longer 
may  rely  on  a  prior  audit  report:  and  (6)  corporate 
name  changes. 

"  We  proposed  a  one  business  day  deadline  for 
reports  concerning:  (1)  a  material  de&ult  on  a 
senior  security:  (2)  a  notice  that  a  company's 
independent  accountant  lias  resigned,  declined  to 
stand  for  reelection  or  been  replaced;  and  (3)  the 
resignation  of  a  director.  We  proposed  a  five 
calendar  day  deadline  for  all  other  Form  8-K  items. 

3'  With  respect  to  the  proposed  changes  in  filing 
deadlines,  a  number  of  commenters,  including 
several  issuers  and  law  firms  indicated  that,  at  least 
for  some  of  the  items,  filing  in  two  business  days 
may  be  workable.  See,  for  example,  letters  in  File 
No.  87-30-98  from  the  Financial  Executives 
Institute  and  the  Association  of  the  Bar  of  the  City 
of  New  York. 

"The  four  disclosure  items  that  we  are  re- 
proposing  are:  (1)  Material  modifications  to  the 
rights  of  security  holders:  (2)  departure  of  a  chief 


several  new  proposed  disclosure  items. 
We  also  again  propose  to  shorten  the 
Form  8-K  filing  deadline,  but  in  a 
difiierent  maimer  than  proposed  in  1998. 

"The  last  few  decades  have  been 
marked  by  significant  advancements  in 
communications  technologies, 
including  the  Internet.  Sudi 
technologies  provide  investors  and 
securities  markets  with  instantaneous 
access  to  a  wide  array  of  investment 
information  with  varying  degrees  of 
reli^ility.  As  a  result,  investors  and  the 
securities  markets  today  demand  and 
expect  more  "real-time"  access  to  a 
greater  range  of  reliable  information 
concerning  important  corporate  events 
that  affect  publicly  traded  securities. 
Although  no  disclosiue  regime  can 
eliminate  all  bvad  in  the  securities 
markets,  more  prompt  disclosure  by 
companies  of  significant  events  should 
reduce  the  opportunities  for  deception 
and  manipulation  that  stem  from 
delayed  disclosure.  Accordingly,  we 
propose  to  expand  the  list  of  events  that 
trigger  a  public  company's  obligation  to 
file  a  current  report  on  Form  8-K  under 
the  Exchange  Act.  We  have  identified 
the  following  extraordinary  events  as 
specific  disclosure  items  because  we 
believe  such  events  are  presumptively 
of  such  importance  to  investors  that 
prompt  disclosure  is  necessary.  ^^  In 
addition,  we  encourage  companies  to 
continue  to  use  Form  8-K  *°  to  disclose 
any  other  information  that  may  be 


executive  officer,  president,  chief  financial  officer, 
or  chief  operating  officer  (the  item  that  we  re- 
propose  also  includes  the  departure  of  a  company's 
chief  accounting  officer  and  the  departure  of  any 
person  serving  an  equivalent  function  as  any  officer 
included  in  the  listing):  (3)  material  defaults  on 
senior  securities;  and  (4)  withdrawal  of,  or  notice 
of  non-reliance  on,  a  previously  issued  audit  report. 
Although  we  are  not  re-proposing  a  disclosure  item 
for  material  defeults  on  senior  securities,  such  a 
requirement  is  subsumed  by  our  proposed  new  item 
that  would  require  disclosure  of  any  event 
triggering  a  direct  or  contingent  financial  obligation 
that  is  material  to  the  company.  We  are  not  re- 
proposing  the  item  that  would  require  timely 
disclosure  of  domestic  companies'  annual  and 
quarterly  earnings  results.  We  also  are  not  re- 
proposing  a  specific  disclosure  item  regarding 
corporate  name  changes  because  we  believe  that  a 
proposed  new  item  that  would  require  disclosure 
about  changes  to  a  company's  articles  of 
incorporation  or  bylaws  generally  would  cover 
changes  made  to  authorize  a  new  corporate  name. 

'•  In  identifying  these  events,  we  have  considered 
the  relative  importance  of  different  types  of 
corporate  events  to  investors.  Specifically,  we  have 
coiuidered  various  factors  to  gauge,  among  other 
things,  the  extent  to  which  we  believe  investors 
would  consider  the  event  important  in  making  an 
investment  or  voting  decision,  the  frequency  of 
occurrence  of  the  event,  the  likely  market  reaction 
to  the  event,  and  the  potential  impact  of  the  event 
on  a  company's  operations  and  financial 
statements. 

*°  Specifically,  we  encourage  companies  to  file 
voluntary  reports  on  Form  8-K  pursuant  to  current 
Item  5,  which  we  propose  to  renumber  as  Item  7.01 
in  this  release. 


material  or  otherwise  of  importance  to 
investors. 

We  also  propose  to  accelerate  the 
Form  8-K  filing  deadline  by  reouiring 
companies  to  file  Form  8-K  within  two 
business  days  after  the  occurrence  of  a 
triggering  event.*^  In  1977,  when  we 
established  the  five  business  day  and  IS 
calendar  day  deadlines,  we  had  to 
consider  potential  problems  associated 
with  the  delivery  and  filing  of  Form  8- 
K  in  paper,  such  as  delays  in  the  U.S. 
mail.  For  the  past  several  years,  the 
EDGAR  electronic  filing  system  has 
enabled  domestic  public  companies  to 
file  their  documents  with  the 
Conunission  from  anywhere  in  the 
world  within  significantly  shortened 
timeframes.  These  documents  are  now 
available  to  the  public  through  EDGAR 
on  a  real-time  basis.*^ 

In  establishing  the  appropriate 
timefr'ame  for  filing  Form  8-K,  we  must 
balance  investors'  need  for  timely  access 
to  information  about  the  companies  in 
which  they  have  invested  or  as  to  which 
they  are  m<<king  investment  decisions 
with  the  time  needed  by  companies  to 
prepare  accxnate  and  complete 
information.  In  light  of  advances  in 
technology  that  make  it  possible  for 
companies  to  capture,  analyze  and 
broadly  disseminate  information  much 
more  quickly  than  in  1977  and  greater 
investor  demand  for  timely  information, 
we  believe  that  the  proposed  changes 
are  consistent  with  the  statutory  intent 
reflected  in  Section  13(a)  of  the 
Exchange  Act  "to  keep  reasonably 
current  the  information  and  docimients 
required  to  be  included  in  or  filed  with 
an  application  or  registration  statement 
filed  pursuant  to  Section  12."  *'  These 
changes  are  part  of  the  Commission's 
initiative  to  improve  the  delivery  of 
timely,  high-quality  information  to  the 
securities  markets  to  ensure  that 
securities  are  traded  on  the  basis  of 
current  information.*^ 


*>  The  proposed  deadline  change  would  not  affect 
the  timing  requirements  for  Form  8-K  disclosure 
made  to  satisfy  the  requirements  under  Regulation 
FD  and  also  would  not  affect  the  timing 
requirement  in  Item  7(a)(3)  of  Form  8-K  regarding 
the  filing  of  financial  statements  when  a  company 
acquires  a  business.  Form  8-K  currently  does  not, 
and  would  not  under  the  proposals,  specify  a 
deadline  for  companies'  voluntary  disclosure  of 
events  on  the  form.  Finally,  the  proposed  deadline 
changes  would  not  affect  the  deadlines  proposed  by 
Release  No.  33-8090  for  reports  disclosing 
transactions  by  a  company's  officers  and  directors 
in  that  company's  seciuities. 

"  See  Press  Release  No.  2002-75,  dated  May  30, 
2002,  available  at  our  website  at  http:// 
www.sec.gov.- 

«>  15  U.S.C.  13(a). 

44  This  release  is  the  fourth  in  a  series  of 
initiatives  designed  to  significantly  improve  the 
timeliness  and  quality  of  disclosures  by  companies 
to  the  public.  In  April,  we  issued  two  proposing 

Continuad 
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n.  Discuadon  of  Propo— d  Changwi 

A.  Proposed  Form  8-K  Changes 

We  propose  to  add  11  new  items  to 
the  list  of  events  that  require  a  company 
to  file  a  current  report  on  Form  8-K.^' 
In  addition,  we  propose  to  make 
significant  changes  to  existing  Form  8- 
K  items  and  to  move  two  items  from 
other  Exchange  Act  reports  to  Form  8- 
K.  Through  our  extensive  experience 
with,  and  reviews  of,  filings,^  as  well 
as  comment  letters  frt>m  the  public,  we 
believe  that  these  items  represent  events 
that  presumptively  have,  or  can  have, 
such  significance  that  timely  disclosure 
is  necessary  for  the  market  to  perform 
properly  and  efficiently.  The  following 
is  a  list  of  the  new  disdosure  items  that 
we  propose  to  add  to  Form  8-K: 

•  Entry  into  a  material  agreement  not 
made  in  the  ordinary  course  of  business; 

•  Termination  of  a  material 
agreement  not  made  in  the  ordinary 
course  of  business; 


ralease*.  The  first  would  shorten  the  filing  deadline 
of  large  issuers'  annual  reports  on  Form  10-K  or 
10-KSB  from  90  to  60  days  and  the  filing  deadline 
of  their  quarterly  reports  on  Form  10-Q  or  10-QSB 
from  45  to  30  days,  as  well  as  require  these  issuers 
to  disclose  whether  they  make  their  annual, 
quarterly  and  ciurent  reports  available  to  investors 
on  their  websites  (Release  No.  33-8089  (Apr.  12, 
2002)  (67  FR  19896)).  The  second  set  of  proposals 
would  require  prompt  disclosure  by  a  company  on 
Form  ft-K  of  transactions  by  its  officers  and 
directors  in  the  company's  securities  (Release  ^4o. 
33-8090  (Apr.  12,  2002)  |67  FR  19914]).  In  May.  we 
issued  a  third  release  proposing  disclosure 
regarding  application  of  a  company's  critical 
accounting  policies  (Release  No.  33-8098  (May  10, 
2002)  (67  FR  35620)). 

*'C>n  February  13,  2002,  we  aimounced  by  press 
release  our  intention  to  consider  several  changes  to 
our  corporate  disclosure  rules  as  the  first  in  a  series 
of  steps  designed  to  improve  the  corporate 
disclosure  and  financial  reporting  system.  One  of 
the  planned  initiatives  described  in  the  press 
release  was  an  expansion  of  the  types  of 
information  that  companies  must  report  on  Form  8- 
K.  See  Press  Release  2002-22.  dated  Feb.  13,  2002. 
available  at  our  website  at  http://www.sec.gov.  The 
press  release  identified  IS  disclosure  items  that  we 
have  evaluated  for  possible  inclusion  in  Form  8-K 
reports.  We  already  have  proposed  that  a  company 
report  transactions  by  its  executive  oCBcars  and 
directors  in  the  company's  securities  in  Release  No. 
33-8090.  We  are  deferring  our  consideration  of  a 
possible  disclosure  item  about  company  waivers  of 
corporate  ethics  and  conduct  rules  until  we  have 
had  the  opportimity  to  fully  review  the  changes 
proposed  by  the  self-regtilatory  organizations  to 
their  corporate  governance  provisions.  We  also  are 
deferring  the  possible  addition  of  a  new  Form  8- 
K  diaclosuf*  item  regarding  a  material  change  in  a 
company's  accounting  policy  or  estimate  until  we 
are  able  to  evaluate  public  comment  on  our  recently 
issued  release  that  would  require  disclosure  about 
a  company's  critical  accounting  policies.  See 
Release  No.  33-8098. 

** In  addition,  in  connection  with  this  release,  we 
reviewed  the  types  of  events  currently  being 
reported  voluntarily  on  Form  8-K.  Based  on  our 
review  of  over  200  voluntary  Form  8-K  filings,  it 
appears  that  some  companies  already  are 
voluntarily  disclosing  under  hem  S  of  Form  8-K 
many  of  the  events  that  would  be  covered  by  the 
proposals  and  consider  such  information  to  be 
important  to  their  investors. 


•  Tnmination  or  reduction  of  a 
business  relationship  with  a  customer 
that  constitutes  a  specified  amount  of 
the  company's  revenues; 

•  Creation  of  a  direct  or  contingent 
financial  obligation  that  is  material  to 
the  company; 

•  Events  triggering  a  direct  or 
contingent  financial  obligation  that  is 
material  to  the  company,  including  any 
default  or  acceleration  of  an 
obligation;'*' 

•  Exit  activities  including  material 
write-ofEs  and  restructuring  charges; 

•  Any  material  impairment; 

•  A  diange  in  a  rating  agency 
decision,  issuance  of  a  credit  watch  or 
change  in  a  company  outlook; 

•  Movement  of  the  company's 
securities  bom  one  exchange  or 
quotation  system  to  another,  delisting  of 
the  company's  securities  from  an 
exchanse  or  quotation  system,  or  a 
notice  mat  a  company  does  not  comply 
with  a  listing  standard; 

•  Conclusion  or  notice  that  security 
holders  no  longer  should  rely  on  the 
company's  previously  issued  financial 
statements  or  a  related  audit  report;  and 

•  Any  material  limitation,  restriction 
or  prohibition,  including  the  beginning 
and  end  of  lock-out  periods,  regarding 
the  company's  employee  bmefit, 
retirement  and  stock  ownership  plans. 

We  also  propose  to  move  the 
following  two  items  from  other 
Exchange  Act  reports  to  Form  8-K: 

•  Unregistered  sales  of  equity 
securities  by  the  company;  *^  and 

•  Material  modifications  to  rights  of 
holders  of  the  company's  securities.*" 

Finally,  we  propose  to  expand  the 
current  Form  8-K  item  that  requires 
disclosure  about  the  resignation  of  a 
director  ^  to  also  require  disclosure 
regarding  the  departure  of  a  director  for 
reasons  other  than  a  disagreement  or 
removal  for  cause,  the  appointment  or 
departure  of  a  principal  officer,  and  the 
election  of  new  directors.  We  also 
would  combine  the  current  Form  8-K 
item  regarding  a  change  in  a  company's 
fiscal  year  with  a  new  requirement  to 
disclose  any  material  amendment  to  a 
company's  articles  of  incorporation  or 
bylaws. 

The  substantive  requirements 
included  in  two  of  the  proposed 


disclosiue  items.  Material  Modffications 
to  Rights  of  Security  Holders  and  certain 
aspects  of  Events  Triggering  a  Direct  or 
Contingent  Financial  Obligation  That  Is 
Materiad  to  the  Registrant,  formerly  had 
been  included  in  Form  S-K.'^  In  1977, 
we  moved  those  items  into  Form  1(^ 
Q.^2  In  light  of  the  importance  of  such 
information  to  investors,  we  believe  that 
it  is  appropriate  to  move  these  items 
back  into  Form  8-K. 

We  expect  to  make  these  amendments 
prospective  only  if  we  decide  to  adopt 
them.  Therefore,  if  any  of  the  proposed 
disclosure  events  occurs  before 
effectiveness  of  any  final  rule,  then  no 
report  would  be  required  for  that  event. 
We  further  expect  diat,  if  we  decide  to 
adopt  these  proposals,  we  would  make 
the  new  requirements  effective  60  days 
after  adoption.  We  solicit  comment  as  to 
whether  60  days  would  provide 
sufficient  time  for  transition  to  the  new 
requirements.  Should  the  period  be 
shorter,  e.g.,  30  days,  or  longer,  e.g.,  90 
days? 

1.  Discussion  of  Proposed  Revisions  to 
Form  8-K  Disclosure  Items 

We  propose  to  reorganize  the  Form  8- 
K  disclosure  items.  We  address  the 
proposal  to  reorganize  those  items  in 
more  detail  later  in  this  release.  This 
section  of  the  release  presents  a 
discussion  of  the  proposed  changes  to 
the  Form  8-K  items  in  the  order  that  we 
expect  them  to  appear  if  we  adopt  the 
proposals. 

Section  1 — Registrant's  Businefls  and 
Operations 

Item  1.01    Entry  Into  a  Material 
Agreement  « 

We  propose  to  add  a  new  Form  8-4C 
item  that  would  require  disclosure 
whenever  a  company  enters  into  an 
agreement  that  is  material  to  the 
company  and  that  is  not  made  in  the 
ordinary  course  of  the  company's 
business.  The  company  also  would  have 
to  disclose  any  material  amendment  to 
a  material  agreement.^^  Under  the 
proposed  item,  companies  would  have 


*'  We  concurrently  propose  to  remove  Item  3, 
Defaults  Upon  Senior  Securities,  from  Part  II  of 
Forms  10-Q  and  10-QSB.  We  believe  that  propoaed 
Item  2.04  would  subaume  all  events  previously 
reported  Under  this  existing  item. 

**This  event  is  cturently  reported  under  item  2(c) 
of  Part  n  of  Forms  10-Q  and  10-QSB  and  Item  5 
of  Part  D  of  Forms  10-K  and  10-KSB. 

**This  event  is  currently  reported  under  Item  2(a) 
and  (b)  of  Pari  a  of  Forms  10-Q  and  10-QSB. 

»  Current  Item  6  of  Form  8-K. 


'>  As  stated  elsewhere  in  this  release,  we  expect 
that  this  proposed  item  would  subsume  the 
disclostire  currently  required  by  Item  3  of  Form  10- 
Q,  Defaults  on  Senior  Securities. 

"  Release  No.  34-13158  (Jan.  13, 1977)  (42  FR 
4424). 

"  An  instniction  to  the  proposed  item  would 
clarify  that  a  company  must  disclose  a  material 
amendment  to  a  nuterial  agreement  even  if  the 
underiying  agreement  previously  has  not  been 
diadoMd  bauuae  it  was  entered  into  prior  to 
effacdveness  of  proposed  Item  1 .01 ,  if  it  is  adopted, 
and  the  company  otherwise  has  not  had  to  disclose 
it.  In  such  a  case,  the  company  would  have  to  file 
the  underlying  agreement,  as  well  as  the 
amendment  to  the  agreement,  as  an  exhibit  to  the 
repori  disclosing  the  amendment 
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to  disclose  letters  of  intent  and  other 
non-binding  agreements.  Specifically, 
companies  would  have  to  file  the 
agreement  or  letter  as  an  exhibit  to  Form 
8-K  and  disclose  or  provide  the 
following  information: 

•  The  identity  of  the  parties  to  the 
agreement  and  a  description  of  any 
material  relationship  between  any  of  the 
parties  other  than  in  respect  of  the 
agreement; 

•  A  brief  description  of  the 
agreement: 

•  The  rights  and  obligations  of  each 
party  to  the  agreement  that,are  material 
to  the  company; 

e  Any  material  conditions  to  the 
agreement  becoming  binding  or 
effective;  and 

•  The  duration  of  the  agreement  and 
any  material  termination  provisions. 

An  instruction  to  the  proposed  item 
'  states  that  any  material  agreement  not 
made  in  the  ordinary  course  of  the 
company's  business  must  be  disclosed 
under  the  proposed  item.  The  proposed 
instruction  also  provides  further 
guidance  as  to  which  agreements  must 
be  disclosed  and  filed  under  the  item.^* 
Another  instruction  to  the  proposed 
item  states  that  a  company  must  provide 
disclosure  imder  the  proposed  item  if 
the  company  succeeds  as  a  party  to  the 
agreement  by  assumption  or  assignment. 

We  note  that,  although  this  proposed 
item  would  not  require  disclosiue  about 
agreements  still  under  negotiation,  there 
may  be  instances  when  a  company  is 
under  some  other  duty  to  disclose 
contract  negotiations.*'  We  do  not 
intend  to  change  current  law  as  to  when 
disclosure  about  these  negotiations  is 
required.  Therefore,  this  release  does 
not  address  this  issue. 

We  recognize  that  a  company  may 
need  to  report  a  given  event  under 
proposed  Item  1.01  as  well  as  other 
items,  such  as  proposed  Item  2.03.  We 
note  that  C^eneral  Instruction  D  to  Form 
8-K  states  that  a  company  need  only  file 
one  report  listing  all  relevant  item 
numbers.  Therefore,  the  company  could 
file  a  single  Form  8-K  and  include  the 


^  In  particular,  the  proposed  instruction  states   . 
that  an  agreement  would  be  deemed  to  be  not  made 
in  the  ordinary  course  of  a  company's  business,  and 
therefore  would  have  to  be  disclosed  under  the 
proposed  item,  if  the  agreement  is  such  as 
ordinarily  accompanies  the  kind  of  business 
conducted  by  the  company,  if  it  involves  the  subject 
matter  identified  in  Item  601(b)(10)(ii)(A)-(D)  of 
Regulation  S-K.  An  agreement  involving  the  subject 
matter  identified  in  Item  S01(bMlOMUi)(A)  or  (B) 
also  would  have  to  be  disclosed  unless  Item 
601(bMlO)(iii)(C)  would  not  require  a  company  to 
file  a  material  contract  involving  the  same  subject 
matter  as  an  exhibit. 

»»  See  /ii  re  Time  Warner  Securities  Litigation.  9 
F.3d  259  (2d  Cir.  1993)  and  In  re  Healthcare 
Compare  Corp.  Securities  Litigation.  75  F.3d  276 
(7th  Cir.  1996). 


disclosure  in  a  single  place  under  the 
captions  for  both  items. 

Questions  Regarding  Proposed  Item  1.01 

e  We  seek  comment  as  to  whether  the 
proposed  disclosure  only  should  be 
required  with  respect  to  definitive 
agreements  which  are  unconditionally 
binding  or  binding  subject  only  to 
conditions  stated  in  the  agreement. 

•  Should  we  require  disclosure  of 
letters  of  intent  and  other  non-binding 
agreements?  Would  this  cause  any 
competitive  harm  or  otherwise  disrupt 
the  ability  of  companies  to  negotiate 
agreements  for  the  benefit  of  tibe 
company  and  its  investors?  Would  this 
result  in  companies  having  to  frequently 
file  a  Form  8-K?  Are  these  types  of  non- 
binding  agreements  not  yet  ripe  for 
disclosure?  Should  we  limit  or  expand 
the  proposed  disclosures  sktoxii  material 
agreements  in  any  way,  and  if  so,  how? 

•  Because  we  believe  that  agreements 
can  be  material  for  reasons  other  than 
the  monetary  amount  involved,  we 
propose  to  require  disclosure  imder  this 
item  based  on  a  "materiality"  standard 
and  do  not  propose  to  tie  the  disclosiire 
to  a  financial  measure.  We  seek 
comment  as  to  whether  we  should 
instead  use  a  threshold  that  is  tied  to  a 
financial  meastire,  either  for  all 
agreements  subject  to  disclosure  or  for 
specified  types  of  agreements  subject  to 
disclosure. 

•  We  solicit  additional  comment  as  to 
whether  companies  should  have  to 
disclose  all  material  agreements  not 
made  in  the  ordinary  course  of  business 
as  proposed.  Are  there  some  material 
agreements  that  companies  should  have 
to  file  even  if  Item  601(b)(10)  would 
permit  a  material  contract  pertaining  to 
the  subject  matter  not  to  be  filed  as  an 
exhibit?  Should  the  proposed  item 
exclude  certain  types  of  material 
agreements  not  made  in  the  ordinary 
course  of  business  pertaining  to  the 
same  subject  matter  as  material 
contracts  that  must  be  filed  as  exhibits 
under  Item  601(b)(10)? 

•  Conversely,  should  companies  have 
to  disclose  a  material  agreement  that 
accompanies  the  ordinary  course  of  the 
company's  business  if  Item  601(b)(10)  of 
Regulation  S-K  would  deem  it  to  not  be 
made  in  the  ordinary  course  of  business 
and  therefore  would  require  the 
agreement  to  be  filed  as  an  exhibit?  Are 
there  additional  types  of  agreements 
that  accompany  a  company's  ordinary 
business  that  are  so  significant  that  we 
should  deem  them  not  to  be  made  in  the 
ordinary  course  of  business  for  purposes 
of  the  proposed  item? 

•  Should  we  require  companies  to  file 
the  material  agreements  that  are  the 
subject  of  the  Form  8-K  disclosure  as 


exhibits  to  the  Form  8-K?  Should  we 
require  companies  to  file  letters  of 
intent  and  other  non-binding 
agreements  as  exhibits? 

•  Is  the  proposed  two  business  day 
filing  deadline  workable  with  respect  to 
the  disclosure  that  this  item  would 
require?  Would  the  proposed  deadline 
for  filing  disclosure  about  a  company's 
entry  into  a  material  agreement  give  rise 
to  any  competitive  advantages  or 
disadvantages? 

Considerations  Regarding  Business 
Combinations 

Proposed  new  Item  1.01  would 
require  disclosiue  of  business 
combination  agreements  and  other 
agreements  that  relate  to  extraordinary 
corporate  transactions.  The  filing  of  a 
Form  8-K  for  a  business  combination 
may  require  separate  filings  imder  Rule 
165  ^  under  the  Securities  Act  of 
1933  "  and  Rule  14d-2(b)  *«  or  Rule 
14a-12  '« xmder  the  Exchange  Act.*°  In 
some  circumstemces,  the  filing  of  the 
Form  8-K  may  constitute  the  first 
"public  announcement"  of  the  business 
combination  for  purposes  of  Ride  165 
and  Rule  14d-2(b)  and  would  trigger  a 
filing  obligation  under  those  rules. 

Under  the  current  rules,  the 
Commission  staff  has  taken  the  position 
that  a  Form  8-K  filing  to  disclose  a 
merger  agreement  does  not  eliminate  the 
need  to  file  pursuant  to  Rule  165.  Rule 
14d-2(b)  and  Rule  14a-12.  Public 
information  about  the  business 
combination  should  be  located  in  the 
filings  under  Rule  165,  Rule  14d-2(b) 
and  Rule  14a-12  for  ease  of  reference  for 
investors.  However,  to  avoid  the 
duplicative  filing  of  the  merger 
agreement,  the  staff  has  said  that  the 
filing  under  Rules  165, 14d-'2(b)  and 
14a-12  can  incorporate  the  merger 
agreement  by  reference  to  the  Form  8- 
K."^  To  simplify  the  filing  obligations  ' 
and  avoid  the  need  to  make  duplicative 
filings,  should  the  Form  8-K  include 
boxes  on  the  cover  page  so  that  the  filer 


»•  17  CFR  230.165. 

"15U.S.C.  77artse9. 

»«17CFR240.14d-2(b). 

»»17CFR240.14a-12. 

■oRule  165  provides  an  exemption  from  Section 
5  of  the  Securities  Act  for  communications  relating 
to  the  business  combination  made  before  the  filing 
of  a  registration  statement  for  that  business 
combination  if  ail  written  communications  are  filed 
under  Rule  425  (17  CFR  230.425).  Rule  14d-2(b) 
allows  communications  by  the  bidder  before  the 
commencement  of  the  tender  offer  provided  that  all 
written  communications  are  filed.  Rule  I4a-12 
allows  solicitations  to  be  made  before  furnishing  a 
proxy  statement  meeting  the  requirements  of  Rule 
14a-3(a)  (17  CFR  240.14a-3(a)|  if  the  written 
solicitations  are  filed. 

«>  See  QkA  No.  I.B.13.  Manual  of  Publicly 
Available  Telephone  Interpretations,  Third 
Supplement,  )uly  2001. 
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can  indicate  that  the  filing  of  the  Form 
8-K  will  also  satisfy  the  filing  obligation 
under  Rule  165,  Rule  14d-2(b)  and/or 
14a-12?«2 

Item  1.02    Tennination  of  a  Material 
Agreement 

The  obvious  converse  to  entry  into  a 
material  agreement  is  the  termination  of 
a  material  agreement.  If  a  material 
agreement  not  made  in  the  ordinary 
course  of  business  to  which  the 
company  is  a  party  is  terminated,  the 
company  would  have  to  furnish  or 
provide  the  foUo%vina:  "^ 

•  The  identity  of  tne  parties  to  the 
agreement  and  a  descripticm  of  any 
material  relationship  between  any  of  the 
parties  other  fhan  in  respect  of  the 
agreement: 

•  A  brief  description  of  the 
agreement: 

•  A  description  of  the  material 
circumstances  surrounding  the 
termination: 

•  Any  material  early  termination 
penalty  incurred  by  the  company:  and 

•  A  discussion  of  management's 
analysis  of  the  efiiect  of  the  termination 
on  the  company. 

Although  a  company  would  be 
required  to  file  a  copy  of  the  agreement 
being  terminated  as  an  exhibit  to  the 
Form  B-K.  the  company  could  satisfy 
this  filing  requirement  by  incor|x>rating 
by  reference  a  previoiis  filing  that 
includes  the  agreement.  Under  the 

Eroposed  item,  companies  would  not 
ave  to  disclose  negotiations  or 
discussions  regarding  the  termination  of 
an  agreement.  If  the  company  is  not  the 
terminating  party,  it  woiud  not  have  to 
disclose  iiuormation  until  it  receives  a 
^written  termination  notice  from  the 
terminating  party,  unless  the  agreement 
provides  for  notice  in  some  other 
manner,  and  all  material  conditions  to 
termination  other  than  those  within  the 
control  of  the  terminating  party  or  the 
passage  of  time  have  been  satisfied.^ 

Questions  Regarding  Proposed  Item  1.02 

•  Are  the  standards  for  detwmining 
the  point  at  which  disclosure  about 


■'  The  Form  8-K  filing  would  have  to  include  the 
legends  required  by  thoee  rules.  Also,  the 
appropriate  EDGAR  tag  (specifically.  "425",  "TO- 
C"  or  "DEFA14A")  also  would  be  necessary.  The 
staff  interpretation  regarding  incorporation  by 
reference  will  no<  be  necessary  if  we  adopt  the 
proposals  and  allow  the  Form  ft-K  to  satisfy  the 
filing  obligation  under  Rules  165,  14d-2(b)  and 
14a-12. 

*>  Because  we  propose  that  these  proposals  would 
apply  prospectively  only,  a  company  may  not  hava 
filed,  under  proposed  Item  1.01,  a  material 
agreement  entered  into  before  the  adoption  date  of 
that  item.  Nevertheless,  proposed  Item  1.02  would 
require  disclosure  if  such  an  agreement  is 
terminated  after  the  adoption  date.  See  Instniction 
2  to  proposed  Item  1.02. 

•4  InsQuction  1  to  propoaad  Hem  1,02. 


termination  of  a  material  agreement 
would  be  required  under  the  proposed 
item  appropriate?  The  proposid  states 
that  no  disclosure  would  be  required 
until  all  material  conditions  to 
termination  have  occurred.  Is  this  a 
workable  standard?  Would  the  standard 
cause  difficulty  when  there  is  a 
legitimate  dispute  as  to  whether  all 
material  conditions  to  termination  have 
ocoured?  Should  the  rules  contain 
guidance  as  to  when  negotiations  have 
ceased? 

*  •  Should  we  limit  or  expand  the 
proposed  disclosure  in  this  item  and,  if 
so,  how?  For  example,  should  we 
require  the  proposed  disclosure  for  the 
expiration  of  a  contract  according  to  its 
terms? 

'    •  Does  the  proposal  cover  the  proper 
scope  of  agreements  and  instruments? 

•  Would  disclosure  of  the  termination 
of  a  material  agreement,  the  entry  into 
which  was  not  disclosed,  impose  an 
undue  burden  on  a  company?  Would 
investors  find  such  disclosure  confusing 
or  misleading? 

Item  1 .03    Tennination  or  Reduction  of 
a  Business  Relationship  With  a 
Customer 

This  proposed  new  item  would 
require  diKdosure  when  a  company 
becomes  aware  that  a  customer 
terminates  or  reduces  the  scope  of  a 
business  relationship  with  the  company 
and  the  loss  of  revenues  to  the  company 
from  such  termination  or  reduction 
equals  10%  or  more  of  the  company's 
consolidated  revenues  during  the 
company's  most  recent  fiscal  year.  For 
purposes  of  the  proposed  item,  a  group 
of  customers  under  common  control  or 
customers  that  are  affiliates  of  each 
other  would  be  regarded  as  a  single 
customer.  This  test  is  similar  to  the  test 
in  Item  101  of  Regulation  S-K.^^  An 
instruction  to  the  proposed  item  states 
that  no  disclosure  is  required  if  the 
company  is  in  negotiations  or 
discussions  with  a  customer,  or  a 
suspension  or  reduction  of  orders 
occurs,  unless  and  imtil  an  executive 
officer  of  the  company  is  aware  that  the 
termination  or  reduction  has  occurred 
or  will  occur. 

Questions  Regarding  Proposed  Item  1.03 

•  We  solicit  comment  on  the 
proposed  10%  consolidated  revenues 
threshold.  Should  the  10%  test  be 
higher  or  lower? 

•  Rather  than  the  proposed  10%  test, 
should  we  base  the  filing  requirement 
on  a  materiality  threshold? 


M 17  CFR  229.101.  See.  in  particular,  Item 
101(c)(l)(vii)  of  Regulation  S-K  |17  CFR 
229.101(c)(lMvii)|. 


•  Should  there  be  a  different 
threshold  for  small  business  issuers 
than  for  larger  companies? 

•  Should  we  use  a  measurement 
period  other  than  the  company's  most 
recent  fiscal  year  for  determining 
whether  the  loss  exceeds  the  10% 
threshold?  If  so,  please  specify  the 
period  that  would  be  more  appropriate 
and  explain  why. 

Question  Regarding  Proposed  Section  1 

We  solicit  comment  as  to  whether 
there  are  other  types  of  highly 
significant  corporate  events  that  should 
be  included  within  the  proposed 
Section  1  category  of  disclosure  items 
("Registrant's  Business  and 
Operations"). 

Section  2 — Financial  Infbmiation 

Item  2.01    Completion  of  Acquisition  or 
Disposition  of  Assets 

This  proposed  item  would  retain  most 
of  the  substantive  requirements 
included  in  Item  2  of  existing  Form  8- 
K.  Item  2  currently  requires  disclosure 
if  a  company  or  any  of  its  majority- 
owned  subsidiaries  has  acquired  or 
disposed  of  a  significant  amoimt  of 
assets,  otherwise  than  in  the  ordinary 
course  of  business.  Under  the  proposed 
changes,  a  company  would  report  its 
entry  into  a  material  agreement  to 
acquire  or  dispose  of  assets  imder 
proposed  new  Item  1.01,  Entry  into  a 
Material  Agreement.  However,  we 
recognize  that  there  may  be  a  significant 
time  lag  between  the  entry  into  the 
acquisition  or  disposition  agreement 
and  th£  final  closing  of  the  transaction. 
During  this  period,  substantial 
uncertainties  may  exist  which  could 
prevent  or  delay  completion  of  the 
transaction.  Such  uncertainties  are 
reflected  in  the  market  price  of  the 
parties'  securities.  Although  termination 
of  such  agreements  would  be  reported 
under  proposed  Item  1,02  of  Form  &-K, 
Termination  of  a  Material  Agreement, 
we  believe  that  investors  would  benefit 
from  continued  prompt  reporting  about 
the  company's  completion  of  its 
acquisition  or  disposition  of  a 
significant  amount  of  assets. 

Proposed  Item  2.01  would  continue  to 
require  the  same  basic  disclosure  as 
required  by  existing  Item  2,  except  that 
disclosure  in  existing  Item  2(b)  no 
longer  would  be  required  about  the 
nature  of  the  business  in  which  the 
acquired  assets  were  used  and  whether 
the  company  acquiring  the  assets 
intends  to  continue  such  use. 
Furthermore,  the  proposed  new  item 
would  revise  the  wording  regarding 
disclosure  of  the  source  of  hinds  to 
make  the  requirements  clearer.  The 
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proposed  wording  would  more  closely 
track  Item  3  of  Schedule  ISD.^e  which 
presents  the  requirements  in  more 
detail.  There  are  no  substantive 
differences  between  the  proposed 
disclosure  requirements  and  the 
requirements  in  existing  Item  2  of  Form 
8-K. 

We  propose  to  retain  the  existing  test 
for  determining  whether  an  acquisition 
or  disposition  involves  a  "significant 
amount  of  assets"  because  of 
companies'  femiliarity  with  this  test. 
Under  this  standard,  companies  must 
disclose  only  acquisitions  or 
dispositions  of  assets  whose  value  or 
cost  exceeds  10%  of  the  company's  total 
assets. 

Retention  of  the  10%  test  in  this 
proposed  item  may,  however,  result  in 
some  incongruence  between  this  item 
and  proposed  Item  1.01.  Proposed  Item 
1.01  does  not  include  a  10%  threshold, 
but  rather  requires  disclosiu«  about  any 
material  agreement.  This  leaves  open 
the  possibility  that  a  company  could 
determine  an  agreement  to  acquire  or 
dispose  of  assets  whose  value  or  cost  is 
10%  or  less  of  the  company's  total 
assets  to  be  material.^^  In  this 
ciromistance,  under  the  proposals,  the 
company  would  file  a  Form  8-K  when 
it  enters  into  the  agreement,  but  would 
not  file  a  Form  8-K  when  it  completes 
the  acquisition  or  disposition. 

Questions  Regarding  Proposed  Item  2.01 

•  We  solicit  comment  on  whether  we 
should  modify  Item  2  to  existing  Form 
8-K  in  the  manner  proposed. 

•  Would  investors  benefit  from 
disclosure  about  a  company's 
completion  of  an  acquisition  or 
disposition  if  we  require  disclosure 
about  the  company's  entry  into  the 
agreement  underlying  the  transaction? 

•  Should  we  harmonize  the         , 
thresholds  for  disclosure  used  in 
proposed  Items  1.01, 1.02  and  2.01  with 
respect  to  agreements  to  acquire  or 
dispose  of  assets?  If  so,  should  we 
extend  the  10%  test  to  proposed  Items 
1.01  and  1.02?  Or  should  we  tie 
proposed  Item  2.01  to  the  more  general 
"materiality"  test  used  in  proposed 
Items  1,01  and  1,02? 

Item  2.02    Bankruptcy  or  Receivership 

This  proposed  item  would  retain  the 
basic  substantive  requirements  included 
in  Item  3  of  existing  Form  8-K.  We 
propose  only  minor  changes  to  make  the 


item  more  readable,  such  as  breaking 
out  embedded  lists  from  the  text  and 
moving  some  language  ciurently 
included  in  the  text  into  an  instruction 
to  the  item. 

Questions  Regarding  Proposed  Item  2.02 

•  We  solicit  comment  as  to  whether 
we  should  make  any  substantive 
changes  to  existing  Item  3  of  Form  8- 
K. 

•  Do  the  streamlining  amendments 
make  the  item  more  understandable? 

Item  2.03    Creation  of  a  Direct  or 
Contingent  Financial  Obligation  That  Is 
Material  to  the  Registrant 

This  proposed  new  item  would 
require  a  company  to  disclose 
information  whenever  it  or  a  third  party 
enters  into  a  transaction  or  agreement 
that  creates  any  material  dir^  or 
contingent  financial  obligation  to  which 
the  company  is  subject.^"  Disclosure 
would  be  required  under  this  proposed 
item  whether  or  not  the  company  is  a 
party  to  the  agreement.  For  example,  a 
loan  agreement  entered  into  by  an 
affiliate  of  the  company  or  third  party 
that  benefits  fit>m  a  pre-existing 
guarantee  or  keepwell  agreement  of  the 
company  would  trigger  a  disclosiue 
requirisment  whether  or  not  the 
company  is  a  party  to  the  loan 
agreement.  Disclosure  would  be 
required  only  when  the  company  or  a 
third  party  enters  into  a  definitive 
agreement  that  is  unconditional  or 
subject  only  to  customary  closing 
conditions. 

Proposed  Item  2.03  would  require  a 
company  to  file  the  document,  if  any, 
subjecting  the  company  to  the  direct  or 
contingent  financial  obligation  as  an 
exhibit  to  Form  8-K  and  disclose  or 
provide: 

•  A  brief  description  of  the 
transaction  or  agreement,  including  an 
identification  of  the  parties  to  the 
agreement: 

•  The  nature  and  amount  of  the 
company's  material  direct  or  contingent 
financial  obligation,  including  a 
description  of  events  that  may  c:ause  the 
obligation  to  arise,  increase  or  become 
accelerated: 

•  If  applicable,  the  name  of  any 
imderwriters  or  placement  or  other 
agents  for  the  transaction  or  any  persons 
performing  a  similar  function  in  the 
case  of  a  private  transaction,  and  the 
amount  of  any  fee  or  other 


"•17CFR240.13d-101. 

"'  See,  for  example.  TSC  Industries,  Inc.  v. 
Sorthway.  Inc..  426  U.S.  438  (1976),  Basic,  Inc.  v. 
Levinson,  485  U.S.  224  (1988),  SEC  v.  Texas  Gulf 
Sulphur  Co.,  401  F.2d  833  (2d  Cir.  1968).  and 
Ganino  v.  Citizens  Utilities  Co..  228  F,3d  154  (2d 
Cir,  2000), 


"  Instruction  4  to  ( .    tosed  Item  2.03  specifies 
that  the  term  "contingent  financial  obligation" 
includes  guarantees,  co-obligor  arrangements, 
obligations  under  keepwell  agreements,  obligations 
to  purchase  assets  and  any  similar  arrangements 
and  all  other  obligations  that  exist  or  may  arise 
under  an  agreement. 


compensation  paid  to  them,  or  the  name 
of  any  lenders  or  other  persons  who  are 
the  beneficiaries  of  the  obligation;  and 

•  A  discussion  of  management's 
analysis  of  the  effect  of  the  direct  or 
contingent  financial  obligation  on  the 
company. 

This  proposed  item  also  is  intended  to 
require  disclosure  of  the  creation  of 
other  financial  obligations,  including 
direct  obligations  such  as  registered 
sales  of  debt  securities,  private 
placements  and  bank  loans  or  credit 
facilities,  and  contingent  obligations 
such  as  guarantees,  keepwell 
agreements,^^  obligations  to  piutJiase 
assets  that  are  imconditional  or 
conditioned  on  certain  events,  and 
similar  financial  obligations. 

Questions  Regarding  Proposed  Item  2.03 

•  This  proposed  item  would  cover  a 
broad  scope  of  obligations.  We  solicit 
comment  on  whether  the  scope  of 
obligations  covered  by  this  proposed 
item  is  appropriate.  Is  it  too  broad?  If  so, 
how  should  we  narrow  it? 

•  Conversely,  are  there  any 
obligations  not  covered  by  this  item  that 
should  be?  Should  the  item  cover  any 
non-financial  obligations? 

•  Should  we  limit  disclosure  to 
obligations  with  respect  to  which  a 
specified  level  of  probability  exists  that 
a  contingency  would  occur?  For 
example,  should  we  require  disclosure 
only  if  the  contingency  is  likely  to 
occiu?  If  there  is  a  significant  possibility 
that  the  contingency  would  occur? 
Should  we  not  require  disclosure  if  the 
possibility  that  the  contingency  would 
occur  is  remote?  How  wouJd  we  define 
"remote  contingencies"  if  we  were  to 
exclude  them? 

•  Would  the  proposed  item  require 
too  much,  or  too  little,  disclosure  about 
such  obligations? 

•  Is  the  meaning  of  "direct  financial 
obligation"  sufficiently  clear?  Would  a 
definition  of  this  term  be  helpful? 

•  Is  the  proposed  definition  of 
"contingent  financial  obligation" 
appropriate?  If  not,  how  should  we 
change  it?  Note  that  the  proposed  list  of 
examples  of  contingent  obligations 
included  in  the  proposed  definition  is 
not  exclusive.  Is  there  any  example  that 
we  should  remove  from  the  list?  Should 
we  define  "contingent  financial 
obligation"  in  more  detail?  Is  the 
proposed  definition  of  "keepwell 
agreement"  appropriate? 

•  As  in  the  case  of  proposed  Items 
1.01  and  1.02,  the  disclosure  in  this 


•*«  Instruction  4  to  proposed  Item  2.03  defines  a 
"keepwell  agreement"  as  an>'  agreement  or 
undertaking  under  which  the  company  is,  or  would 
be,  obligated  to  provide  or  arrange  for  the  provision 
of  funds  or  property  to  an  affiliate  or  third  party. 
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proposed  item  is  tied  to  a  "materiality" 
standard  rather  than  a  specific  financial 
threshold.  Because  this  item  addresses 
financial  obligations,  would  it  be  more 
appropriate  to  tie  the  proposed 
disclosure  to  a  financial  standard,  such 
as  a  percentage  of  assets,  equity, 
revenues  or  net  income?  If  so.  what 
should  the  standard  be?  Shoidd  the 
standard  be  1%,  5%,  10%  of  assets, 
equity,  revenues  or  net  income?  Or 
should  it  be  some  different  percentage 
any  of  these?  Should  we  use  a  different 
financial  measure?  If  so,  what? 

Item  2.04  Events  Triggering  a  Direct  or 
Contingent  Financial  Obligation  That  Is 
Material  to  the  Registrant 

This  proposed  new  item  would 
require  a  company  to  disclose  events 
triggering  a  direct  or  contingent 
financial  obligation  that  is  material  to 
the  company.  The  proposed  item  would 
define  a  "triggering  event"  as  an  event, 
including  an  event  of  defeult,  event  of 
acceleration  or  similar  event,  that  has 
occurred  and  as  a  consequence  of 
which,  either  (1)  A  material  direct  or 
contingent  financial  obligation  of  the 
company  that  is  unconditional  or 
sub|ect  to  no  condition  other  than  the 
passage  of  time  has  arisen  (including  as 
a  result  of  an  increase  in  an  obligation) 
or  been  accelerated:  or  (2)  a  party  to  the 
agreement  obtains  the  unconditional 
right  to  cause  such  an  obligation  to  arise 
or  become  accelerated,  regardless  of 
whether  in  either  case  the  company  is 
a  defeulting  party.  The  events  requiring 
disclosure  under  this  proposed  item 
would  include  a  default  on  a  security 
that  would  subject  the  company  to  a 
material  financial  obligation. '° 

Under  the  proposed  item,  no 
triggering  event  would  be  deemed  to 
have  occurred  while  the  company  is 
negotiating  or  discussing  with  other 
relevant  parties  whethw  a  triggering 
event  has  occurred,  or  whether  such 
event  could  be  cured  by  waiver, 
amendment  or  similar  arrangement 
Despite  any  ongoing  negotiations, 
disclosure  is  required  when  a  party  to 
the  agreement  with  the  right  to  do  so 
notifies  the  company  or  otherwise 
declares  that  the  triggering  event  has 
occurred.  Such  notice  must  be  in 
writing  unless  the  agreement  provides 
for  notification  in  another  manner. 

Under  the  proposals,  if  a  triggering 
event  occurs,  the  company  would  have 
to: 

•  Describe  the  agreement  or 
agreements  under  which  the  triggering 
event  occurred: 


•  Describe  the  triggering  event; 

•  Disclose  the  nature  and  amount  of 
the  material  direct  or  contingent 
financial  obligation  of  the  company  that 
may  arise,  increase  or  become 
acc^erated  as  a  result  of  the  triggering 
event,  including  obligations  under 
cross-default,  cross-acceleration  or 
similar  arrangements;  and 

•  Discuss  management's  analysis  of 
the  effect  on  the  company  of  the 
triggering  event  and  of  the  obligation 
that  has  arisen,  increased  or  been 
accelerated. 

Disclosure  would  be  required  under 
this  proposed  item  regardless  of 
wheUier  the  company  is  a  party  to  the 
agreement  under  which  the  triggering 
event  occurs.  The  company  would  be 
required  to  file  as  an  exhibit  to  Form  ft- 
K,  by  incorporation  by  reference  or 
otherwise,  a  copy  of  the  document 
under  which  the  company  is  subject  to 
the  material  direct  or  contingent 
financial  obligation.  For  purposes  of  the 
proposed  item,  a  contingent  financial 
obligation  includes:  a  guarantee,  a  co- 
obligor  arrangement,  an  obligation 
under  a  keepwell  agreement,  an 
obligation  to  purchase  assets  and  any 
similar  arrangement  or  obligation  that 
exists  or  may  arise  under  an 
agreement.'^ 

This  proposed  new  item  is  intended 
to  subsume  all  events  that  currenUy  are 
reported  under  Item  3,  Defeults  Upon 
Senior  Securities,  in  Part  II  of  Forms  10- 
Q  and  10-QSB.  As  disciissed  later  in 
this  release,  we  propose  to  delete  Item 
3  from  Part  II  of  Forms  10-Q  and  10- 
QSB  if  we  adopt  this  proposed  item. 

Questions  Regarding  Proposed  Item  2.04 

•  We  solicit  comment  on  the 
proposed  definitions  of  the  terms  * 
"triggering  event."  "contingent  financial 
obligation"  and  "keepwell  agreement" 
for  purposes  of  proposed  Item  2.04. 

•  We  request  additional  comment  on 
the  specific  disclosures  that  the 
proposed  item  would  require.  Are  they 
sufficient?  Would  a  company  be  able  to 
provide  the  required  disclosures  within 
two  business  days? 

•  As  in  the  case  of  proposed  hems 
1.01. 1.02  and  2.03,  this  proposed  item 
would  tie  disclosure  to  a  "materiality" 
standard  rather  than  to  a  specific 
financial  threshold.  Would  it  be  more 
appropriate  to  tie  this  proposed 
(Uwdosure  to  a  financial  measure,  such 
as  a  percentage  of  assets,  equity, 
revenues  or  net  income?  If  so,  what 


should  that  measure  be?  Should  the 
standard  be  1%,  5%,  10%  of  assets, 
equity,  revenues  or  net  income?  Or 
should  it  be  some  different  percentage 
any  of  these?  Should  we  use  a  diffnent 
financial  measiue?  If  so,  what? 

•  The  proposed  item  would  not 
require  disclosure  when  the  company  is 
still  negotiating  waivers  or  amendments 
of  triggering  events.  Should  we  require 
disclosure  in  such  circumstances?  If  so, 
at  what  point  in  the  negotiations?  Is  it 
important  to  investors  to  know  that 
these  negotiations  are  occurring?  Would 
disclosure  of  such  events  frustrate  the 
purpose  of  the  negotiations  or  otherwise 
un(»dy  harm  the  interests  of  the 
company? 

•  Should  we  delete  Item  3  from  Part 
n  of  Forms  lO-Q  and  10-QSB  if  we 
adopt  this  proposed  item?  Is  there  any 
situation  with  respect  to  which  Item  3 
currentiy  reqiiires  disclosure  that  would 
not  be  covered  by  the  proposed  new 
item? 

Item  2.05    Exit  Activities  Including 
Material  Write-Offs  and  Restructuring 
Charges 

This  proposed  new  item  would 
require  disclosure  when  the  board  of 
diroctors  or  the  company's  officer  or 
officers  who  are  authorized  to  take  such 
action,  if  board  approval  is  not  required, 
definitively  commits  the  company  to  a 
course  of  action,  including  a  plan  to 
terminate  or  exit  an  activity,  under 
which  the  company  will  incur  a 
material  write-off  or  restructuring 
charge  imder  generally  accepted 
accounting  principles.'^  Under  the 
proposed  item,  a  company  would  have 
tocusclose: 

•  The  date  on  whidi  such 
commitment  was  made; 

•  A  description  of  the  course  of 
action  and  reasons  for  the  write-off  or 
restrticturing  charge; 

•  A  descnption  of  the  asset  or  assets 

subject  to  write-off: 

•  The  estimated  amount  of  the  write- 
off or  restructurins  charge; 

•  The  estimated  amount  of  the  write- 
off or  restructuring  charge  that  will 
result  in  future  cash  expenditures;  and 

•  An  analysis  of  the  effect  of  the 
write-off  or  restructuring  charge  on  the 
company,  including  the  segment 
affected. 

Questions  Regarding  Proposed  Item  2.05 

•  Is  the  triggering  event  for  this 
proposed  item  sufficienUy  clear?  Is  the 


^ThU  would  indud*  dafaulu  that  curmttly  an 
raquind  to  b«  diadoMd  under  axisUng  Itam  3  of 
Fonn  10-Q. 


'*  Instruction  2  to  proposed  Item  2.04.  This 
instruction  also  defines  a  "keepwell  agraasMnt"  to 
mean  any  agreement  or  undertaking  under  which 
the  registrant  is.  or  would  be.  obligated  to  provide 
or  arrange  for  the  provision  of  funds  or  property  to 
an  affiliate  or  other  third  party. 


'>  See  Emerging  Issues  Task  Force  (ETTF)  Issue 
04-3,  Liability  Recognition  for  Certain  Employee 
Tennlnatiao  Benefits  and  Other  Costs  to  Exit  an 
Activity  (including  Certain  Costs  Incurred  in  a 
Restructuring),  which  requires  that  companies 
recognize  certain  restructuring  charges  at  the  date 
St  commits  to  a  plan. 
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point  at  which  the  board  of  directors  or 
its  authorized  officer  or  officers  commit 
a  company  to  a  course  of  action  such  as 
a  plan  to  terminate  or  exit  an  activity  a 
workable  trigger  for  the  proposed 
disclosure?  Is  there  a  better  point  from 
which  to  measure  the  deadline  for  a 
company's  reporting  obligation?  As  an 
alternative,  should  this  event  be 
triggered  when  an  appropriate  party 
takes  action  to  execute  the  commitment, 
rather  than  when  the  commitment  to 
action  is  made? 

e  Are  there  other  individuals  or 
groups  that  may  have  the  responsibility 
of  taking  the  action  that  would  trigger 
the  proposed  disclosure?  For  example, 
do  audit  committees  take  these  actions 
for  companies? 

•  Should  we  reqmre  disclosure  only 
if  the  expected  charge  would  represent 
a  certain  percentage,  such  as  1%,  5%,  or 
10%.  of  the  company's  assets,  equity, 
revenues  or  net  income?  Should  it  be 
another  percentage  of  these  items?  If  so, 
what? 

e  Is  the  scope  of  events  cpvered  by 
this  proposed  item  appropriate?  Should 
we  require  disclosure  of  other  related 
events  as  well? 

•  Is  the  scope  of  disclosure 
appropriate?  Should  we  require 
companies  to  disclose  any  other 
information  in  the  Form  8-K  report?  For 
example,  should  we  require  companies 
to  disclose  the  information  required  by 
EITF  94-3?  Would  a  company  have 
sufficient  time  to  gather  the  information 
required  to  be  disclosed,  including 
calculation  of  an  estimate  of  the  amount 
of  the  write-off  or  restructuring  charge 
that  the  company  Mrill  incur?  Are  there 
situations  where  the  accotmting 
treatment  is  determined  more  than  two 
biisiness  days  after  the  business 
decision  to  terminate  or  exit  an  activity? 
If  so,  how  should  we  deal  with  this 
situation? 

•  Should  we  require  a  company  to 
update  its  report  on  Form  8-K  if  tiiere 
is  a  material  change  in  the  amount  or 
expected  effect  of  the  write-off  or 
restructuring  charge? 

Item  2.06    Material  Impairments 

This  proposed  new  item  would 
require  disclosure  when  a  company's 
board  of  directors  or  the  company's 
officer  or  officers  authorized  to  make  the 
relevant  conclusion,  if  board  approval  is 
not  required,  concludes  that  the 
company  is  required  to  record  a  material 
charge  for  impairment  to  one  or  more  of 
its  assets,  including  an  impairment  of 
sectuities  or  goodwill,  under  generally 
accepted  accounting  principles. 
Spedfically,  the  company  would  have 
to  disclose: 


•  The  date  on  which  the  conclusion 
was  reached; 

e  A  description  of  the  asset  or  assets 
subject  to  impairment  and  the  facts  and 
circumstances  leading  to  the 
impairment; 

•  The  estimated  amoimt  of  the 
impairment  charge;  and 

•  An  analysis  of  the  effect  of  the 
impairment  charge  on  the  company, 
including  the  segment  affected. 

Questions  Regarding  Proposed  Item  2.06 

•  Is  the  triggering  event  for  this 
proposed  item  sufficientiy  clear?  Is  the 
point  at  which  the  board  of  directors  or 
the  authorized  officer  or  officers 
conclude  that  the  company  is  required 
to  record  a  material  charge  for  an 
impairment  of  an  asset  a  workable 
trigger  for  the  disclosure  that  would  be 
required  by  this  proposed  item?  Is  there 
a  better  point  from  which  to  measure 
the  deadline  for  a  company's  reporting 
obligation?  As  an  alternative,  should 
this  event  be  triggered  when  the 
appropriate  party  actually  records  the 
charge  rather  than  when  a  conclusion  is 
drawn  that  the  company  must  record 
the  charge? 

•  Are  there  other  individuals  or 
groups  that  may  have  the  responsibility 
of  making  the  conclusion  that  would 
trigger  the  proposed  disclosure?  For 
example,  do  audit  committees  make 
these  conclusions  for  companies? 

e  Should  we  require  disclosure  only 
if  the  expected  charge  would  represent 
a  certain  percentage,  such  as  1%,  5%,  or 
10%,  of  the  company's  assets,  equity, 
revenues  or  net  income?  Should  it  be 
another  percentage  of  these  items?  If  so, 
what? 

•  Is  the  scope  of  events  covered  by 
this  proposed  item  appropriate?  Should 
we  require  disclosure  of  other  related 
events  as  well? 

•  Is  the  scope  of  disclosure 
appropriate?  Should  we  require 
companies  to  disclose  any  other 
information  in  the  Form  8-K  report?  For 
example,  should  we  require  disclosure 
of  the  asset's  carrying  value  after  the 
impairment  charge?  Would  a  company 
have  sufficient  time  to  gather  the 
information  required  to  be  disclosed, 
including  calculation  of  an  estimate  of 
the  amoimt  of  the  impairment  charge? 
Are  there  situations  where  the 
accoimting  treatment  is  determined 
more  than  two  business  days  after  the 
conclusion  is  made  to  take  an 
impairment  charge?  If  so,  how  should 
we  deal  with  this  situation? 

•  Should  we  require  a  company  to 
update  its  report  on  Form  8-K  if  there 
is  a  material  change  in  the  expected 
effect  of  the  event? 


Question  Regarding  Proposed  Section  2 

We  solicit  comment  as  to  whether 
there  are  other  types  of  highly 
significant  corporate  events  that  should 
be  included  within  the  proposed 
Section  2  category  of  disclostire  items 
("Financial  Information"). 

Section  3 — Securities  and  Trading 
Market 

Item  3.01    Rating  Agency  Decisions 

This  proposed  new  item  would 
require  a  company  to  file  a  report  when 
it  receives  a  notice  or  other 
commimication  from  any  rating  agency 
to  whom  the  company  provides 
information  to  the  effect  that  the 
organization  has  decided  to: 

e  Change  or  withdraw  the  credit 
rating  assigned  to,  or  ouUook  on,  the 
company  or  any  class  of  debt  or 
preferred  security  or  other  indebtedness 
of  the  company  (including  securities  or 
obligations  as  to  which  the  company  is 
a  guarantor  or  has  a  contingent  financial 
obligation); 

•  Refuse  to  assign  a  credit  rating  to 
the  company,  to  any  class  of  its 
securities,  or  to  any  of  its  indebtedness 
after  the  company  has  requested  the 
organization  to  do  so; 

e  Place  the  company  or  any  class  of 
its  securities  or  indebtedness  on  "credit 
watch"  or  similar  status;  or 

•  Take  any  similar  action. 
Under  the  proposed  item,  the 

company  would  have  to  disclose  the 
date  that  the  company  received  the 
rating  agency's  notice  or 
commimication,  the  name  of  the  rating 
agency,  and  the  nature  of  the  rating 
agency's  decision.  The  company  also 
would  have  to  discuss  management's 
analysis  of  the  effect  of  the  change  or 
other  decision  on  the  company. 
Disclosure  under  this  item  would  not  be 
required  imtil  the  rating  organization 
notifies  the  company  that  the  rating 
organization  has  made  a  decision  to  take 
one  of  the  enumerated  actions.  If  the 
company  is  still  in  negotiations  or 
appealing  a  preliminary  indication  that 
a  rating  agency  intends  an  action 
covered  by  the  proposed  item,  no 
disclosure  would  be  required.  However, 
once  all  good  faith  negotiations  and 
appeals  cease,  disclosure  would  be 
required. 

We  note  that  there  are  many 
organizations  that  currenUy  provide 
ratings  of  companies,  their  securities, 
and  their  indebtedness.^^  Some  of  these 
ratings  are  solicited  by  the  company, 
and  others  are  not.  This  proposed  item 


"  We  plan  to  engage  in  a  thorough  examination 
of  the  role  of  rating  agencies  in  the  U.S.  securities 
markets. 
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does  not  distinguish  between  solicited 
and  unsolicited  ratings,  except  that  a 
company  only  would  have  to  disclose  a 
rating  agency's  refusal  to  issue  a  rating 
if  the  company  requested  a  rating. 
Because  the  proposed  item  would 
require  disclosure  only  if  the  rating 
agency  notifies  or  otherwise 
communicates  with  the  company  about 
its  intended  action  and  the  company  has 
provided  information  to  the  rating 
agency  (other  than  annual  reports  or 
filings  with  the  Ck>mmission),  a 
company  would  not  have  to  constantly 
monitor  actions  taken  by  all  rating 
agencies  to  determine  whether  they  are 
rating  the  company  or  its  securities  on 
an  unsolicited  oasis.  The  issue  of 
whether  or  not  the  company 
compensates  the  rating  agency  would  be 
inelevant  under  the  proposed  item.  For 
purposes  of  the  proposed  item,  a  "rating 
agency"  would  mean  an  entity  whose 
primary  business  is  the  issuance  of 
credit  ratings.'^ 

Rating  organizations  typically 
disclose  rating  changes  publicly  via 
press  release  at  the  same  time  or  shortly 
after  they  notify  afliscted  companies  of 
the  changes.  Therefore,  investon 
already  can  rapidly  obtain  access  to 
information  about  rating  changes  if  they 
know  where  to  find  the  press  releases 
and  are  willing  to  routinely  monitor 
these  releases  to  find  information  about 
particular  companies  and  securities. 
However,  some  investon  may  not 
routinely  monitor  all  press  releases 
issued  by  ratings  organizations  and 
therefore  likely  would  benefit  from 
disclosure  ahovA  ratings  changes  filed  by 
companies  on  Form  ft-K. 

In  1994,  we  issued  a  proposal  to 
require  companies  to  disclose  ratings 
changes  in  their  Form  8-K  reports. '> 
Although  we  did  not  adopt  the 
proposal,  we  recognize  that  such  rating 
changes  can  have  a  material  impact  on 
a  company  and  its  publicly  traded 
securities.  Therefore,  such  information 
can  be  useful  to  an  investor  in  making 
investment  and  voting  decisions. 
Although  the  Commission  does  not 
endorse  the  validity  or  accuracy  of 
securities  ratings,  we  recognize  that 
investon  find  rating  changes 
"newsworthy." 

Questions  Regarding  Proposed  Item  3.01 

•  Is  this  proposed  item  necessary  in 
view  of  the  typical  practice  by  rating 
organizations  to  promptly  issue  press 
releases  about  rating  dianges?  Is  cunent 


disclosure  by  rating  agencies  through 
press  releases  adequate?  Would 
investon  benefit  from  having  companies 
disclose  this  information  in  a  uniform 
place? 

•  Should  we  limit  the  disclosure  to 
ratings  by  nationally  recognized 
statistical  rating  organizations?  Should 
we  limit  the  disclosure  to  some  other 
specified  group  of  rating  agencies?  Is  the 
definition  of  "rating  agency"  adequate? 

•  Should  we  require  the  proposed 
disclosure  only  if  Uiere  is  a  contractual 
relationship  between  the  rating  agency 
and  the  company? 

•  Should  we  provide  more  guidance 
as  to  when  a  company  has  provided 
sufficient  information  to  an  agency  to 
require  disclosure? 

•  Do  significant  delays  between  a 
rating  organization's  decision  to  make  a 
rating  change  and  public  announcement 
of  the  change  frequently  occur? 

•  We  also  solicit  comment  as  to 

'  whether  the  types  of  actions  that  would 
trigger  the  proposed  item  are 
appropriate.  Axe  there  other  actions  by 
a  ratii^  organization  that  should  trigger 
the  proposed  disclosure?  For  example, 
should  we  require  disclosure  when  a 
rating  agency  changes  an  outlook  on  an 
entire  industry  group  to  which  • 
company  belongs? 

Hem  3.02  Notice  of  Delisting  or  Failure 
to  Satisfy  Listing  Standards;  Transfer  of 
Listing 

This  proposed  new  item  would 
require  a  company  to  report  any  notice 
from  the  national  securities  exchange  or 
national  securities  association  that  is  the 
principal  trading  market  for  a  class  of 
the  company's  common  stock  or  similar 
equity  securities  that  the  company  or  a 
class  of  its  securities  no  longer  satisfies 
the  listing  reqiiirements  or  standards  of 
the  exchange  or  association,  or  that  a 
class  of  the  company's  securities  has 
been  delisted  by  the  exchange  or 
association'"  Specifically,  a  company 
would  have  to  file  a  copy  of  the  notice, 
if  in  writing,  and  disclose  or  provide: 

•  The  date  that  it  received  the  notice; 

•  The  listing  requirement  or  standard 
that  the  company  railed  tosatisfy  or  the 
reason  for  the  delisting  as  indicated  by 
the  exchange  or  association:  and 

•  A  discussion  of  the  company's 
planned  response  to  the  notice  and 
management's  analysis  of  the  effect  of 
the  delisting  or  failure  to  satisfy  a  listing 
standard  on  the  company. 


'*  butnicHon  3  to  propoaed  ItBm  3.01.  This  twin 
I*  uMd  in  the  propoMd  itun  th«  tarn*  way  that  it 
it  UMd  in  Rula  100(bM2KUi)  of  Ragulatiaa  FD  |17 
CFR243.10O(bH2Mlii)l 

"Ralaaae  No.  3»-70Se  (Ai^  31. 1894)  (SB  FR 
46304). 


'•  For  axampla.  Section  602.02  of  the  NYSE 
Listed  Company  Manual  raquint  a  domestic 
company  to  issue  a  praas  release  steting  that  it  has 
fallen  below  a  continued  listing  standard  of  the 
exchange  within  45  days  altar  recaiving  notice  from 
the  NYSE. 


This  proposed  item  also  would 
require  a  company  to  file  a  Form  &-K 
when  the  company  has  taken  definitive 
action  to  terminate  the  listing  of  a  class 
of  its  common  stock  or  similar  equity 
securities  on  the  exchange  or  inter- 
dealer  quotation  system  that  is  the 
principal  trading  market  for  those 
securities,  including  by  reason  of  a 
transfer  of  the  listing  or  quotation  to 
another  securities  exchange  or  quotation 
system.  In  the  Form  8-K,  the  company 
would  have  to  describe  the  action  taken 
and  state  the  date  of  the  action. 

Questions  Regarding  Proposed  Item  3.02 

•  Should  the  company  have  to  file  the 
notice  as  an  exhibit  to  Form  8-K,  as 
proposed,  or  is  the  required  disclosure 
sufficient?  Conversely,  if  the  company 
has  to  file  the  actual  notice,  should  we 
require  less  disclosure  about  the  notice? 

•  Is  the  requirement  to  file  a  report 
upon  receipt  of  a  notice  that  the 
company  no  longer  satisfies  a  listing 
requirement  premature?  Would  such  a 
filing  adversely  affect  the  liquidity  of 
the  company^s  securities  so  as  to 
warrant  removal  of  this  requirement? 

•  Should  we  not  require  disclosure 
under  this  proposed  item  while  the 
company  is  negotiating  with  or 
appealing  a  decision  by  an  exchange  or 
association  regarding  delisting  or  ti^e 
company's  failure  to  satisfy  a  listing 
standard  following  notice? 

•  Should  we  require  disclosure  only 
upon  actual  delisting,  rather  than  when 
the  company  receives  notice  that  its 
securities  may  be  delisted?  Should  we 
require  disclosure  both  when  the 
company  receives  notice  about  a 
possible  delisting  and  when  the 
company's  stock  actually  is  delisted? 

Item  3.03    Unregistered  Sales  of  Equity 
Securities 

This  proposed  item  would  require  a 
company  to  disclose  the  information  in 
paragraphs  (a)  through  (e)  of  Item  701  of 
Regulation  S-K  regarding  the  company's 
sale  of  equity  securities  in  a  transaction 
that  is  not  registered  under  the 
Securities  Act  This  disclosure  currently 
is  required  in  Item  2(c)  of  Forms  10-Q 
and  10-QSB  and  Item  5(a)  of  Forms  10- 
K  and  lO-KSB.^'  We  propose  to  move 
this  disclosure  from  companies'  annual 
and  quarterly  reports  to  Form  8-K.  We 
believe  that  more  timely  disclosure  of 
this  information  Mrill  boaefit  investon 
due  to  the  fact  that  unregistered  sales  of 
equity  securities  can  have  a  significant 
dilutive  efiiect  on  existing  investon' 
holdings. 


"  See  17  CFR  249.30aa.  249.30Sb.  249.310  and 
249.310a. 
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Questions  Related  to  Proposed  Item  3.03 

.  e  We  solicit  comment  as  to  whether 
we  should  move  this  disclosure  to  Form 
8-K.  Woidd  investon  benefit  from  more 
prompt  disclosure  of  unregistered  sales 
of  a  company's  equity  securities? 

e  Do  we  need  to  define  the  term 
"sells  in  a  transaction"  for  purposes  of 
this  proposed  item? 

e  Should  the  proposed  item  permit 
companies  to  aggregate  sales  occurring 
within  a  short  period  of  time?  If  so, 
during  what  period  should  we  permit 
aggr^tion? 

•  ^en  if  we  move  this  disclosure  to 
Form  8-K  as  proposed,  should  we 
continue  to  require  it  in  a  company's 
quarterly  and  annual  reports?  Is  there 
value  to  requiring  an  aggregate  listing  of 
sales  made  during  the  periods  covered 
by  these  reports,  even  though  the  Form 
8-K  would  report  each  sale  as  it  occure? 

•  Should  we  limit  Form  8-K 
disclosure  to  only  large  unregistered 
sales?  How  should  we  define  "large"? 
Should  it  be  based  on  a  percentage,  such 
as  1%,  5%  or  10%,  of  the  company's 
outstanding  shares?  Should  it  be  based 
on  a  percentage,  such  as  1%,  5%  or 
10%,  of  the  market  float? 

Item  3.04    Material  Modifications  to 
Rights  of  Security  Holders 

This  proposed  item  would  require  a 
company  to  disclose  material 
modifications  to  the  rights  of  holden  of 
any  class  of  the  company's  registered 
securities,  and  to  briefly  describe  the 
general  effect  of  such  modifications  on 
the  company's  security  holden.  In  1977, 
we  moved  this  item  from  Form  8-K  to 
Form  10-Q  to  lessen  the  burden  on 
companies. ^^  Under  current 
requirements,  a  reporting  company  must 
disclose  the  general  effects  of  those 
modifications  in  the  Form  10-Q  or  Form 
10-QSB  for  the  quarter  in  which  the 
modifications  occur.  That  requirement 
allows  reporting  companies  to  delay 
filing  this  information  for  up  to  four  and 
a  half  months  after  security  holder 
rights  have  been  modified.  That  timing 
is  unnecessarily  long  given  the 
significance  of  these  matten  to  security 
holden  and  the  possibility  that 
modifications  to  their  rights  could 
dramatically  affect -the  value  of  the 
securities  they  own.  The  substance  of 
the  disclosure  would  be  the  same  as 
cvirrently  required  by  Items  2(a)  and  (b) 
of  Forms  10-Q  and  lO-QSB.'^ 

Questions  Regarding  Proposed  Item  3.04 

e  We  solicit  comment  as  to  whether 
we  should  move  this  disclosure  to  Form 


'■See  Release  No.  34-13156  ()an.  13. 1977)  (42 
FR  4424). 
'•See  17  CFR  249.306a  and  249.308b. 


8-K.  Would  investon  benefit  from  more 
prompt  disclosure  of  these  events? 

e  Even  if  we  move  this  disclosure  to 
Form  8-K  as  proposed,  should  we 
continue  to  require  it  in  a  company's 
quarterly  reports? 

e  Should  we  require  disclosure  of 
such  modifications  only  if  the  class  of 
securities  modified  is  registered  or,  in 
the  case  of  unregistered  debt,  constitutes 
a  certain  percentage,  such  as  5%,  of  the 
company's  assets? 

Question  Regarding  Proposed  Section  3 

We  solicit  comment  as  to  whether 
there  are  other  types  of  highly 
significant  corporate  events  that  should 
be  included  within  the  proposed 
Section  3  category  of  disclosure  items 
("Securities  and  Trading  Market"). 

Section  4-^^tterB  Related  to 
Accountants 

Item  4.01    Changes  in  Registrant's 
Certifying  Accountant 

This  proposed  item  is  substantively 
the  same  as  Item  4  of  existing  Form  8- 
K.  The  only  revision  that  we  propose  to 
make  to  the  existing  item  is  deletion  of 
the  phrase  "and  the  related  instructions 
to  Item  304."  We  believe  that  it  is 
implicit  that  a  company  will  consider 
and  comply  with  the  instructions  to  our 
disclosure  items.  Therefore,  we  propose 
to  delete  this  phrase  as  imnecessary. 

Questions  Regarding  Proposed  Item  4.01 

e  We  solicit  comment  on  whether  we 
should  make  any  changes  to  the 
substantive  requirements  imposed  by 
Item  4  of  existing  Form  8-K. 

e  Should  we  require  similar 
disclosure  regarding  a  change  in  the 
auditor  of  a  company's  employment 
benefit  plan  if  that  auditor  is  different 
from  the  company's  independent 
accountant? 

Item  4.02    Non-Reliance  on  Previously 
Issued  Financial  Statements  or  a 
Related  Audit  Report 

This  proposed  new  item  would 
require  a  company  to  file  a  Form  8-K  if 
and  when  its  audit  committee,  or  the 
board  of  directon  in  the  absence  of  an 
audit  committee,  or  the  company's 
officer  or  officen  authorized  to  take 
such  action,  concludes  that  any  of  the 
company's  previously  issued  financial 
statements  no  longer  should  be  relied 
upon.  A  company  similarly  would  be 
required  to  file  a  Form  8-K  if  and  when 
it  receives  notice  from  its  current  or  a 
previously  engaged  independent 
accountant  that  the  company  should 
take  action  to  prevent  future  reliance  on 
a  previously  issued  report  related  to  any 


such  financial  statements."**  The 
financial  statements  and  audit  reports 
covered  by  this  proposal  are  those 
required  punuant  to  Regulation  S-X  "' 
or  Regulation  S-B.  This  proposed  item 
would  require  the  company  to  file  the 
notice,  if  it  is  in  writing,  and  disclose  or 
provide: 

•  The  date  on  which  the  conclusion 
was  reached  or  the  registrant  received 
the  notice; 

•  A  description  of  the  events  giving 
rise  to  the  conclusion  or  notice  related 
to  the  reliability  of  the  financial 
statements; 

e  A  statement  of  whether  the  audit 
committee,  or  the  board  of  directon  in 
the  absence  of  an  audit  committee, 
discussed  with  the  independent 
accountant  the  subject  matter  giving  rise 
to  the  conclusion  or  notice;  and 

•  A  description  of  management's 
plans  to  alleviate  the  reUance  issue. 

In  addition,  when  the  company  files 
a  Form  8-K  in  response  to  a  notice  fiom 
the  independent  accountant,  the 
company  would  have  to  provide  the 
independent  accountant  with  the  Form 
8-K  disclosure  no  later  than  the 
business  day  after  it  files  and  request 
that  the  accountant  furnish  a  letter  to 
the  company  as  soon  as  possible  stating 
whether  the  accountant  agrees  with  the 
disclosure,  and  if  not,  the  respects  in 
which  it  disagrees.  Within  two  business 
days  after  it  receives  a  letter  from  the 
accoimtant,  the  company  would  have  to 
file  that  letter  as  an  exhibit  by 
amendment  to  the  relevant  Form  8-K. 

Questions  Regarding  Proposed  Item  4.02 

•  Would  the  proposed  item  elicit 
disclosure  about  any  events  that  do  not 
relate  to  the  validity  of  the  financial 
statements  or  report  itself? 

•  Are  there  otner  actions  taken  by  an 
independent  accoimtant  with  respect  to 
a  previously  issued  audit  report  that 
should  be  disclosed? 

•  Should  we  require  disclosure  of 
events  relating  to  a  company's  quarterly 
financial  statements? 

e  We  request  comment  as  to  whether 
the  company  should  have  to  describe 


■0  See  Codification  of  Statements  on  Auditing 
Standards  AU  $  561.06.  In  1998.  we  proposed  a 
similar  item  tiiat  would  have  required  disclosure  in 
situations  covered  by  proposed  Item  4.02  but  also 
when  the  independent  auditor  notifies  the  company 
that  the  auditor  will  not  consent  to  the  use  of  its 
prior  audit  report  in  a  filing  with  the  Commission.    , 
We  received  comments  noting  that  if  we  required 
such  disclosure,  we  could  elicit  disclosure  about 
events  that  do  not  implicate  a  problem  with  the 
report  itself,  such  as  when  a  company's 
independent  accountant  refuses  to  give  its  consent 
due  to  a  fee  dispute  with  the  company.  Therefore, 
the  proposed  disclosure  is  not  triggered  by  an 
independent  accountant's  unwillingness  to  grant  its 
consent  to  the  company's  use  of  a  previously  issued 
audit  report. 

»•  17  CFR  210.1-01  rt  ««j. 
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the  events  giving  rise  to  the  company's 
conclusion  or  the  independent 
accountant's  notice  and  whether  the 
proposed  disclosure  regarding  any 
discussions  between  the  company's 
audit  committee  or  board  and  the 
independent  accountant  regarding  the 
subject  matter  of  the  notice  is 
appropriate. 

•  Should  the  company  have  to 
furnish  the  disclosiire  required  by  the 
proposed  item  to  the  independent 
accountant?  If  so,  should  die  company 
have  to  send  the  required  disclosure  to 
the  independent  accountant  befctre  it 
files  the  Form  8-K  with  the 
Conmiission?  On  the  same  day  as  the 
company  files  the  Form  &-K? 

•  Should  the  independent  accountant 
be  asked  to  respond  to  the  company's 
request  for  a  letter  by  a  specific  date 
raUier  than  "as  soon  as  possible"  ait« 
the  company  makes  the  request? 
Findly.  should  the  company  have  to  file 
the  independent  accountant's  letter  as 
an  exhibit  to  the  Form  8^?  If  yes. 
should  the  company  have  to  file  the 
letter  within  two  business  days  after  the 
company  receives  it.  as  proposed? 
Should  the  proposed  two  business  day 
period  be  shorter  or  longer? 

Question  Regarding  Proposed  Section  4 

We  solicit  comment  as  to  whetlier 
there  are  other  types  of  highly 
significant  corporate  events  that  should 
be  included  within  the  proposed 
Section  4  category  of  disclosure  items 
("Matters  Related  to  Accountants"). 

Section  5— Corporala  Govaniaiica  and 
Management 

Item  5.01    Changes  in  Control  of 
Registrant 

This  proposed  item  is  substantively 
the  same  as  Item  1  of  existing  Form  1^ 
K.  We  propose  only  to  streamline  this 
existing  disclosure  by.  for  example, 
breaking  out  lists  and  rearranging  the 
requirements  set  forth  in  the  item. 
Although  the  proposed  item  would 
continue  to  require  disclosiue  regarding 
the  source  of  funds  used  to  effect  a 
change  in  control,  the  proposed  item 
would  revise  the  wording  regarding 
disclosure  of  the  source  of  funds  to 
make  the  requirements  clearer.  The 
proposed  wording  would  more  closely 
track  Item  3  of  Schedule  13D,"2  which 
is  more  detailed.  There  are  no 
substantive  differences  between  the 
proposed  disclosure  requirements  and 
the  requirements  in  existing  Item  1  of 
Form  8-K. 

We  also  propose  to  add  an  instruction 
to  the  item  to  clarify  that  responses  may 
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be  niade  by  incorporation  by  reference 
of  disclosure  from  an  earlier  filing. 
Hence,  if  the  change  of  control  occurs  as 
a  result  of  a  previously  reported  merger 
agreement,  any  relevant  details  of  the 
agreement  could  be  furnished  by  the 
company's  incorporation  by  reference  of 
that  earlier  report. 

Questions  Regarding  Proposed  Item  5.01 

•  We  solicit  conunent  as  to  whether 
the  proposed  change  to  the  soiirce  of 
funds  cusclosure  is  appropriate. 

•  Should  we  make  any  substantive 
amendments  to  Item  1  of  existing  Form 
8-K? 

•  Should  companies  be  allowed  to 
respond  to  certain  of  the  disclosure 
requirements  by  incorporation  by 
reference  to  an  earlier  report?  Would  it 
be  more  appropriate  to  require 
companies  to  repeat  prior  disclosure  in 
the  report  so  that  investors  need  not 
search  for  the  previously  filed  report? 

Item  5.02    Departure  of  Directors  or 
Principal  Officers;  Election  of  Directors; 
AppmntmeiA  of  Principal  Officen 

a.  Disclosure  Under  Proposed  Item 
5.02(a)  When  a  Director  Resigns  or 
Declines  to  Stand  for  Re-Election  Due  to 
a  Disagreement  or  Is  Removed  for  Cause 

This  proposed  item  would  be  similar 
to  Item  6  of  existing  Form  8-K  in  that 
both  the  proposed  and  existing  items 
pertain  to  the  resignation  of  a  corporate 
director.  However,  the  proposed  item 
would  add  several  new  substantive 
requirements. 

Currently,  Item  6  requires  disclosure 
only  if  a  director  departs  as  a  result  of 
a  disagreement,  provides  a  letter  to  the 
company  describing  the  disagreement 
and  requests  that  the  company  publicly 
disclose  the  matter.  Thus,  the  burden  of 
knowing  what  actions  are  necessary  to 
trigger  £sclosure  pursuant  to  the  item  is 
placed  solely  on  the  director.  If  the 
director  desires  the  company  to  disclose 
information  about  the  disagreement,  but 
is  npt  aware  that  he  or  she  must 
formally  request  the  company  to  make 
such  disclosure,  no  disclosure  is 
required. 

Under  the  proposal,  if  a  director  has 
resigned  or  declined  to  stand  for  re- 
election to  the  board  of  directors  since 
the  date  of  the  last  annual  meeting  of 
shareholders  because  of  a  disagreement 
with  the  company,  knovm  to  an 
executive  officer  of  the  company,  on  any 
matter  relating  to  the  company's 
operations,  policies  or  practices,  or  if  a 
director  has  been  removed  for  cause 
from  the  board  of  directors,  the 
company  would  have  to  disclose: 

•  The  date  of  such  resignation, 
declination  to  stand  for  re-election,  or 
removal; 


•  Any  positions  held  by  the  director 
on  any  copunittee  of  the  board  of 
directors  before  the  director's 
resignation,  declination  to  stand  for  re- 
election, or  removal:  and 

•  The  circumstances  of  the  director's 
resignation,  declination  to  stand  for  re- 
election or  removal. 

If  the  director  furnishes  the  company 
with  any  written  correspondence 
concerning  the  circumstances 
sunoimding  his  or  her  resignation, 
declination,  or  removal,  the  company 
wotdd  have  to  summarize  the  contents 
of  that  correspondence  and  file  a  copy 
of  the  correspondence  as  an  exhibit  to 
the  report  on  Form  8-K  regardless  of 
whether  the  director  requests  disclosure 
of  its  contents.  Furthermore,  the 
company  would  have  to  provide  the 
director  with  a  copy  of  the  disclosures 
it  is  making  in  response  to  this  proposed 
item  that  the  director  would  have  to 
receive  no  later  than  the  business  day 
following  the  day  that  the  company  files 
the  disclosures  with  the  Commission. 
The  company  would  have  to  request  the 
director  to  furnish  the  company  with  a 
letter  addressed  to  the  Conunission  as 
soon  as  possible  stating  whether  he  or 
she  agrees  with  the  company's 
disclosiires  and,  if  not,  stating  the 
respects  in  which  he  or  she  does  not 
agree.  FinaUy,  the  company  would  have 
to  file  the  director's  letter  with  the 
Commission  within  two  business  days 
after  receipt  as  an  exhibit  by 
amendment  to  the  report  on  Form  8-K. 

Questions  Regarding  Item  5.02(a) 

•  Is  it  appropriate  to  modify  the 
existing  disclosure  requirements  and 
disclosure  trigger  in  the  manner 
proposed  when  a  director  resigns  or 
declines  to  stand  for  re-election  or  is 
removed  for  cause? 

•  Should  the  company  have  to  file 
any  written  correspondence  frt>m  a 
director  regarding  the  director's 
resignation,  declhiation  or  removal  as  a 
Form  8-K  exhibit? 

•  Should  the  company  have  to 
describe  the  circumstances  of  the 
director's  resignation,  declination  or 
removal?  If  so,  should  the  company 
have  to  send  the  disclosure  to  the 
director?  Should  the  company  have  to 
send  the  disclosure  to  the  director 
before  it  files  the  Form  8-K  with  the 
Commission?  Should  the  company  have 
to  ask  the  director  to  furnish  the 
company  with  a  response?  On  the  same 
day  as  the  company  files  the  Form  8- 
K? 

•  Should  the  director  be  asked  to 
respond  to  the  company's  request  for  a 
letter  by  a  specific  date  rather  than  "as 
soon  as  possible"  after  the  company 
makes  the  request? 
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•  Should  the  company  have  to  file  the 
director's  letter  as  a  Form  8-K  exhibit? 
If  yes,  should  the  company  have  to  file 
the  letter  within  two  business  days  after 
the  company  receives  it  as  proposed? 
Should  the  proposed  two  day  period  be 
shorter  or  longer? 

•  Also,  would  the  proposals  provide 
sufficient  time  for  the  company  to  make 
the  required  disclosiues?  If  not,  how 
much  time  would  be  required?  Why? 

b.  Disclosure  Under  Proposed  Item 
5.02(b)  When  Certain  Officers  Resign  or 
Are  Terminated  From  a  Position  and 
Disclosuire  When  a  Director  Resigns,  Is 
Removed  or  Declines  To  Stand  for  Re- 
Election  for  Any  Reason  Other  Than  as 
a  Residt  of  a  Disagreement  or  for  Cause 

Proposed  Item  5.02(b)  woidd  require 
disclosure  when  the  company's 
principal  executive  officer,  president, 
principal  financial  officer,  principal 
accoimting  officer,  principal  operating 
officer  or  any  person  serving  in  an 
equivalent  position  resigns  or  is 
terminated  from  that  position. 
Therefore,  if  an  officer  is  removed  from 
one  of  the  stated  positions  and 
reassigned  elsewhere,  disclosure  would 
be  required.  The  company  would  have 
to  disclose  the  date  that  the  event  occurs 
and  the  reasons  for  the  event.  It  also 
would  require  disclosure  when  a 
director  resigns,  is  removed  or  declines 
to  stand  for  re-election  for  any  reason 
other  than  as  a  result  of  a  disagreement 
or  for  cause. 

One  important  difference  between  the 
proposed  disclosure  under  this  Item 
5.02(b)  and  the  proposed  disclosiue 
about  a  director's  departure  because  of 
a  disagreement  under  proposed  Item 
5.02(a)  is  that  if  an  officer  resigns,  is 
terminated  or  reassigned,  as  the  result  of 
a  disagreement  with  the  company,  the 
company  would  not  be  obligated  to 
disclose  the  reasons  for,  or  seek  the 
officer's  explanation  of,  the  departure  as 
it  would  be  if  a  director  departed  under 
similar  circiunstances.  We  believe  that 
the  nature  of  the  relationship  between  a 
director  and  the  company's  security 
holders,  including  the  security  holders 
that  elect  directors,  is  sufficienUy 
different  to  justify  the  expanded 
procedures  for  directors.  The  function  of 
directors  is  to  oversee  the  company  for 
the  shareholders  to  whom  they  are 
directly  answerable. 

Questions  Regarding  Proposed  Item 
5.02(b) 

•  ShoiUd  the  item  impose  an 
obligation  on  the  company  to  describe 
any  disagreement  between  a  departing 
officer  and  the  company?  If  so,  should 
this  be  the  case  only  with  respect  to 
certain  types  of  disagreements,  e.g.,  a 


disagreement  over  an  accounting  matter, 
or  only  with  respect  to  certain  types  of 
officers,  e.g.,  financial  officers?  Should 
the  item  impose  an  obligation  on  the 
company  to  solicit  an  explanation  from 
the  departing  officer  of  the  reasons  for 
his  or  her  departiue? 

•  Should  we  require  disclosiue  of  the 
reasons  for  an  officer's  or  director's 
departiue  in  instances  where  there  is  no 
dispute  between  the  officer  or  director 
and  the  company? 

•  Is  the  list  of^officers  covered  by  the 
proposed  item  appropriate?  Shoidd  we 
require  disclosure  regarding  the 
departure  of  other  officers  as  well?  If  so, 
which  officers? 

•  With  respect  to  the  resignation  of 
one  of  the  listed  officers,  is  the  timing 
appropriate?  Should  we  delay  the 
disclosiue  requirement  until  the  officer 
or  the  company  otherwise  publicly 
aimounces  a  planned  departure? 

c.  Disclosiue  Under  Proposed  Item 
5.02(c)  and  (d)  When  the  Company 
Appoints  Certain  New  Officers  or  a  New 
Director  Is  Elected 

This  proposed  item  also  would 
require  disclosure  if  the  company 
appoints  a  new  principal  executive 
officer,  president,  principal  financial 
officer,  principal  accoimting  officer, 
principal  operating  officer,  or  person 
serving  an  equivalent  function.  If  such 
an  event  occurs,  proposed  Item  5.02(c) 
would  require  the  company  to  disclose 
the  officer's  name,  position,  the  date  of 
the  appointment,  a  brief  description  of 
any  arrangement  or  understanding 
pursuant  to  which  the  officer  was 
selected  as  an  officer,  the  information 
required  regarding  the  officer's 
background  and  certain  related 
transactions  with  the  company ,^^  and  a 
brief  description  of  the  material  terms  of 
any  emplo)mient  agreement  between  the 
company  and  that  officer. 

In  addition,  if  a  new  director  is 
elected  to  the  board,  except  by  a  vote  of 
security  holders  at  an  annual  meeting, 
proposed  Item  5.02(d)  would  require 
disclosure  of  the  new  director's  name, 
the  election  date,  a  brief  description  of 
any  arrai^ement  or  understanding 
pursuant  to  which  the  new  director  was 
selected  as  a  director,  any  committees  to 
which  the  new  director  has  been,  or  at 
the  time  of  the  disclosure  is  expected  to 
be,  named,  and  information  regarding 
certain  related  transactions  between  the 
new  director  and  the  company."^ 


"  Specifically,  proposed  item  5.02(c)  would 
require  disclosure  of  the  infonnatipn  required  by 
Items  401(d),  401(e)  and  404(a)  of  Regulation  S-K 
(17  CFR  229.401(d)  and  (e)  and  229.404(a)). 

*4  Specifically,  proposed  Item  5.02(d)  would 
require  disclosure  of  information  required  by  Item 
404(a)  of  Regulation  S-K  [17  CFR  229.404(a)]. 


Certain  information  required  to  be 
disclosed  regarding  new  officers  and 
directors  would  be  permitted  to  be  filed 
by  amendment  after  the  company 
determines  this  information. 

Questions  Regarding  Proposed  Items 
5.02(c)  and  (d) 

•  Does  this  proposal  require 
disclosure  of  an  adequate  amount  of 
information  about  new  officers  and 
directors?  Is  there  any  other  pertinent 
information  regarding  a  new  officer  or 
director  that  should  be  disclosed  when 
such  a  person  joins  a  company?  Does 
the  proposal  require  too  much 
disclosure? 

•  Is  it  necessary  for  all  of  the 
proposed  information  to  be  disclosed 
immediately?  Can  some  of  the 
disclosures  be  delayed  until  the 
company  files  its  annual  report?  If  so, 
which  disclosure  requirements  could  be 
delayed? 

Item  5.03    Amendments  to  Articles  of 
Incorporation  or  Bylaws:  Change  in 
Fiscal  Year 

"This  proposed  item  would  require  a 
company  to  disclose  any  amendment  to 
its  articles  of  incorporation  or  bylaws  if 
the  amendment  was  not  disclosed  in  a 
proxy  statement  or  information 
statement  filed  by  the  company. 
Proposed  Item  5.03  would  require  the 
company  to  disclose  the  effective  date  of 
the  amendment  and  a  description  of  the 
provision  adopted  or  changed  by 
amendment  and,  if  applicable,  the 
previous  provision.  If  the  amendment 
changed  the  company's  fiscal  year  from 
that  used  in  its  most  recent  filing  with 
the  Commission,  the  company  would 
have  to  state  the  date  of  the  new  fiscal 
year  end  and  the  form  on  which  the 
report  covering  the  transition  period 
will  be  filed.  If  the  company  determines 
to  change  the  fiscal  year  from  that  used 
in  its  most  recent  filing  with  the 
Commission  by  means  other  than  a 
submission  to  a  vote  of  security  holders 
through  the  solicitation  of  proxies  or 
otherwise,  or  by  an  amendment  to  its 
articles  of  incorporation  or  bylaws,  the 
proposal  would  require  the  company  to 
state  the  date  of  that  determination,  the 
date  of  the  new  fiscal  year  end,  and  the 
form  on  which  the  report  covering  the 
transition  period  will  be  filed. 

This  would  ensure  that  security 
holders  are  kept  apprised  of  changes  to 
these  documents.  Presumably,  any 
amendment  that  is  subject  to  security 
holder  approval  will  be  adequately 
disclosed  in  the  company's  proxy 
statement.  We  recognize  that  a  company 
potentially  would  have  to  report 
changes  to  its  articles  of  incorporation 
and  bylaws  that  affect  the  rights  of 
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security  holders  under  bodi  this 
proposed  item  and  proposed  Item  3.04, 
Matwial  Modifications  to  Rights  of 
Seciuity  Holders.  However,  General 
Instruction  D  to  Form  8-K  states  that  a 
company  need  only  file  one  report 
listing  all  relevant  item  numbers. 
Therefore,  the  company  could  file  a 
single  Form  8-K  and  include  the 
disclosure  in  a  single  place  under  the 
captions  for  both  items. 

Questions  Regarding  Proposed  Items 
S.03 

•  Should  all  amendments  of  the 
articles  or  bylaws  require  immediate 
disclosure? 

•  Should  we  limit  the  disclosure 
requirement  to  only  particular  types  of 
amendments?  If  so,  what  should  the 
criteria  be? 

Item  5.04    Material  Events  Regarding 
the  Registrant's  Employee  Benefit. 
Retirement  and  Stock  Ownership  Plans 

This  proposed  new  item  would 
require  a  company  to  disclose  any 
known  event  that  would  have  the  efiisct 
of  materially  limiting,  restricting  or 
prohibiting  participants' in  an  employee 
benefit,  letirament  or  stock  ownership 
plan  from  acquiring,  disposing  or 
converting  their  hcudings,  other  than  a 
periodic  or  other  limitation,  restriction 
or  prohibition  based  on  presumed  or 
actual  knowledge  of  or  access  to 
material  non-public  information  if  that 
plan  is  broadly  available  to  the 
co^^>any's  onployees.  This  item  wotdd 
require  a  company  to  disclose  the 

dod  ax  eoqpected  period  of  the 
tation,  the  nature  of  the  limitation, 
and  the  circumstances  surrounding,  or 
reasons  for,  the  limitation.  Such  notice 
is  important  to  investors  who  are  plan 
participants  in  making  financial 
decisions  and  who  are  entitled  to  the 
benefits  of  the  disclosure  regime  of  the 
U.S.  securities  laws. 

This  proposed  disclosure  would  not 
be  necessary  when  a  company  imposes 
temporuy  trading  "black-outs"  on  its 
senior  officers  and  directors  because 
they  possess  material  non-public 
information,  such  as  during  the  period 
surrounding  the  announcement  of  an 
aarning*  release  Or  dxiriug  negotiation  of 
a  merger  agreement. 

Questions  Regarding  Proposed  Item  5.04 

•  Should  wre  include  this  disclosure 
in  Form  8-K?  Is  this  information 
important  to  investors  other  than  plan 
participants? 

•  Might  investors  who  are  not  part  of 
a  relevant  plan  believe  that  the 
limitations  apply  to  them,  causing 
unfustified  market  reaction? 


•  If  this  information  is  only  important 
to  plui  participants,  is  there  a  better 
means  of  ensuring  that  those  plan 
participants  get  this  information? 

•  Is  it  appropriate  to  carve-out  trading 
black-outs  applicable  to  those  with 
presiuned  or  actual  knowledge  of  or 
access  to  material  non-public 
information?  Should  we  otherwise  limit 
the  item  to  events  affecting  "all 
participants"  or  "a  majority  of  the 
participants"?  Would  such  a  limitation 
exclude  events  that  should  be 
disclosed? 

•  We  note  that  Congress  cuirenUy  is 
considering  legislation  that,  among 
other  things,  would  require  compuiies 
to  provide  employees  with  30  days 
notice  prior  to  any  lockout  period."' 
Would  this  legislation,  if  enacted, 
preempt  the  need  for  this  proposed 
item?  Should  we  delay  our 
determination  on  this  item  until  we  can 
determine  whether  one  of  these  bills 
will  be  enacted? 

Question  Regarding  Proposed  Section  5 

We  solicit  comment  as  to  whether 
there  are  other  types  of  highly 
significant  corporate  evmts  that  shoiild 
be  included  within  the  proposed 
Section  5  category  of  disclosure  items 
("Corporate  Governance  and 
Managemoit"). 

2.  Boilerplate  Explanations 

Throughout  the  proposed  F(»m  8-K 
items,  there  are  requirements  that 
companies  provide  explanations  on 
such  issues  as  management's  analysis  of 
the  expected  efiiect  of  an  event  on  the 
company.  These  proposals  are  designed 
to  improve  the  disclosure  made 
available  to  the  public.  General, 
boilerplate-type  statements  that  an  event 
may  have  a  material  adverse  efiiect  on 
the  company,  or  similar  statements, 
provide  limited  useful  disclosure  about 
a  corporation. 

Therefore,  if  the  proposals  are 
adopted,  we  would  expect  responses  to 
these  items  to  be  as  specific  as  possible, 
and  we  would  encourage  companies  to 
provide  quantitative  information 
whenever  possible.  We  also  would  urge 
companies  choosing  to  avail  themselves 
of  the  safe  harbors  for  forward-looking 
statements  imder  the  Private  Securities 
Litigation  Reform  Act  "*  and  the 
Commission's  rules*'  to  tailor  the 
required  cautionary  language  to  the 
specific  forward-looking  statements 
being  made.  . 
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3.  Request  for  Comments  Regarding 
PropoMd  Disclosure  Items 

•  We  solicit  comment  on  whether  we 
should  add  each  of  the  proposed  new 
items  to  Form  8-K.  Are  there  any  items 
that  we  should  not  adopt?  Are  there 
additional  items  about  significant 
corporate  events  that  we  should  add  to 
Form  8-K?  Are  there  any  other 
disclosure  items  currently  required  to  be 
disclosed  in  companies'  annual  and 
quarterly  reports,  such  as  disclosure  of 
results  of  matters  submitted  to  security 
holder  vote,  that  would  more 
appropriately  be  the  subject  of  Form  8- 
K  disclosure?  If  so,  which  items? 

•  Are  any  of  the  proposed  disclosure 
items,  or  portions  thereof,  unnecessary? 
If  so,  why? 

•  Womd  adoption  of  the  proposed 
Form  8-K  disclosure  items  add  value 
from  an  investor  perspective?  Do 
investors  frequenUy  review  companies' 
Form  8-K  reports? 

•  We  are  proposing  to  reorganize  the 
items  into  sections  based  on  subject 
matter  of  the  item.  Should  we  provide 
a  general  item  under  each  of  the 
proposed  sections  to  solicit  disclosure 
of  other  important  events  under  that 
section?  For  example,  under  Section  1, 
Registrant's  Business  and  Operations, 
should  we  include  an  item  soliciting 
disclosure  of  other  material  events 
related  to  the  company's  business  and 
operations?  If  so,  snoidd  that  item  be 
volimtaiy  or  mandatory? 

•  Are  the  proposed  new  disclosure 
items  sufficiently  clear  and  detailed? 

•  Should  we  add  any  disclosiire 
requirements  to  any  of  the  proposed 
items?  Should  we  modify  or  delete  any 
of  the  proposed  disclosure  requirements 

-  within  the  proposed  new  items?  If  we 
should  modify  any,  how? 

•  Does  the  cost  of  disclosure  of  any  of 
the  items  listed  above  so  outweigh  the 
benefits  to  investors  of  such  disclosure 
as  to  warrant  exclusion  of  the  item?  If 
so,  provide  data  to  support  this 
conclusion. 

•  Woidd  any  of  the  proposed 
disclosure  requirements  discourage  a 
company  from  entering  into  transactions 
that  would  be  beneficial  to  the  company 
and  its  investors? 

•  Would  the  proposed  addition  of  the 
new  Form  8-K  items  make  the  form 
itself  unwieldy  or  difficult  to 
understand?  How  can  we  make  the  form 
itself  more  useful  to  investors? 

•  In  lieu  of,  or  in  addition  to,  the 
current  approach  involving  a  list  of 
specific  disclosure  items,  diould  we 
adopt  a  broad  principle  requiring 
con^Mnies  to  report  nighly  important 
corporate  events,  leaving  the  company 
to  determine  the  trigger  for  and  scope  of 
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the  necessary  disclosure?"^  If  so,  how 
shoidd  we  define  the  types  of  events 
requiring  disclosure? 

•  Would  investors  find  such  a  system 
useful?  Would  companies  be  able  to 
identify  and  disclose  events  in  a  timely 
fashion  without  strict  guidelines? 
Would  the  open-ended  obligation  give 
companies  too  much  discretion  in 
setting  the  timing  and  scope  of 
disclosure?  Would  such  a  system  be 
more  or  less  costly  for  companies  to 
administer? 

•  Should  we  retain  the  proposed 
disclosure  items  but  also  require 
companies  to  disclose  in  the  Form  8-K 
other  highly  significant  events  that 
occur  within  the  identified  general 
disclosure  categories?  If  so,  how  should 
the  category  of  events  requiring 
disclosure  be  defined  and  what  should 
be  the  triggering  event  for  such 
disclosure? 

•  Some  of  the  proposed  new  items 
may  call  for  disclosure  of  forward- 
looking  information  regarding  the  effect 
of  the  triggering  event.  Do  we  need  to 
consider  modifying  the  ciurent  liability 
standards  if  we  adopt  a  more 
generalized  requirement  for  disclosure 
of  material  information,  including  trend 
information?  If  so,  please  explain  why 
and  how  we  should  modify  the 
standards. 

•  Would  the  requirements  imposed 
by  the  new  items  be  particularly 
burdensome  to  small  business  issuers? 
Which  items  in  particular  would  impose 
such  a  burden  on  small  business 
issuers?  Should  small  business  issuers 
be  subject  to  fewer  reporting 
requirements  than  larger  companies? 
Should  we  create  a  separate  form  on 
which  small  business  issuers  would  be 
required  to  disclose  such  extraordinary 
events  on  a  oirrent  basis? 

In  oiu-  February  13,  2002,  press 
release,  we  indicated  that  we  were 
considering  adding  several  new  Form  8- 
K  items.  As  noted  earlier  in  this  release, 
we  have  not  included  two  of  these  items 
in  QUI  proposals."^  These  items  would 
require  disclosure  of  waivers  of 
corporate  ethics  and  conduct  rules  and 
of  a  material  change  in  a  critical 
accoimting  policy.  We  are  continuing  to 
evaluate  these  items  and  solicit  public 
comment  on  the  following  questions  to 
assist  us  in  our  evaluation. 


Questions  Regarding  Waivers  of 
Coiporate  Codes  of  Conduct 

•  Regarding  disclosure  whenever  a 
company  waives  one  of  its  corporate 
ethics  or  conduct  rules,  we  currently  are 
reviewing  possible  changes  by  the  self- 
regulatory  organizations  to  their 
corporate  governance  provisions  that 
would  address  similar  issues.  For 
example,  the  New  York  Stock  Exchange 
is  considering  is  a  requirement  that  its 
listed  companies  adopt  and  disclose  a 
code  of  business  conduct  and  ethics  for 
directors,  officers  and  employees,  and 
promptiy  disclose  any  waivers  of  the 
code  for  directors  or  executive 
officers.^  Each  company  could  adopt  its 
own  code,  but  waivers  would  require 
board  approval,  and  must  be  promptiy 
disclosed.^i  Should  we  propose  a  Form 
8-K  item  requiring  disclosiue  of  waivers 
of  corporate  ethics  or  conduct  rules  if 
the  self-regulatory  organizations  adopt 
similar  requirements?  Should  we 
propose  an  item  even  if  they  do  not 
adopt  such  reqiikements?  Although 
such  a  filing  may  appear  duplicative,  if 
we  adopt  such  a  requirement,  failure  to 
file  would  subject  the  company  to 
liability  under  the  seciuities  laws, 
including  Section  13(a)  of  the  Exchange 
Act.  Would  this  provide  for  greater 
assurance  that  investors  can  access  this 
information  and  companies  would 
comply  with  the  requirements? 

•  •  Shoidd  disclosure  apply  to  a  waiver 
for  any  officer  or  director,  or  a  smaller 
group  of  individuals?  Should  disclosiue 
apply  to  all  waivers  or  are  some  more 
significant  than  others? 

•  If  we  propose  a  Form  8-K  item  to 
require  disclosure  regarding  waivers, 
what  shoidd  the  triggering  event  be? 
ShoiUd  it  be  the  date  on  which  the 
board  of  directors  grants  the  waiver  or 
some  other  point?  Should  we  require 
disclosiire  only  when  the  board 
approves  a  waiver  rec^uest? 

•  If  we  propose  waiver  disclosure, 
shoidd  we  require  the  company  to 
describe  the  board's  reasons  for 
approving  a  waiver  re<^uest? 

•  Should  we  limit  disclosure  to 
waivers  of  requirements  regarding 
conflicts  of  interest  between  the 


"*  For  example,  the  Financial  Executives  Institute 
submitted  a  letter  in  response  to  our  February  13, 
2002  press  release,  suggesting  that  we  adopt  a  rule 
containing  a  single  broad  principle  with  a  few 
examples  rather  than  a  "laundry  list"  of  items.  Such 
a  rule  would  require  disclosure  of  any  material 
event. 

■"See  note  45. 


""Recommendation  No.  10  in  the  Draft  Report  of 
the  New  York  Stock  Exchange's  Corporate 
Accountability  and  Listing  Standards  Committee. 

"*  In  a  rule  filing  submitted  to  the  Commission  on 
June  11,  2002,  Nasdaq  proposed  to  expand  its 
conflict  of  interest  rule.  Rule  4350(h).  The  rule 
currently  provides  that  an  issuer  must  conduct  an 
appropriate  review  of  all  related  party  transactions 
on  an  ongoing  basis  and  use  its  audit  committee  or 
comparable  body  of  the  board  of  directors  tp 
approve,  rather  than  merely  review,  related  party 
transactions  (the  term  "related  party  transactions" 
has  a  meaning  consistent  with  the  meaning  given 
it  in  Regulation  S-K  Item  404(a)  (17  CFK 
229.404(a)l).  See  SR-NASD-2002-75. 


company  and  one  of  its  directors  or 
executive  officers? 

Questions  Regarding  Critical 
Accounting  Policies 

•  On  May  10,  2002,  we  issued  a 
release  proposing  disclosure  about  a 
company's  application  of  its  critical 
accounting  policies."^  We  are 
considering  whether  a  change  in  a 
company's  critical  accounting  policy 
should  be  disclosed  on  Form  &-K.  If  so, 
what  should  the  triggering  event  be? 
What  information  should  we  require 
about  the  change  in  policy? 

4.  Application  to  Foreign  Private  Issuers 

Foreign  private  issuers  that  are  subject 
to  the  periodic  reporting  requirements 
under  the  Exchange  Act  are  not  required 
to  file  current  reports  on  Form  8-K. 
Instead,  foreign  private  issuers  furnish 
reports  on  From  B-K.'^  Form  6-K  on  its 
own  does  not  require  the  disclosure  of 
any  specific  information.  Rather.  Form 
6-K  requires  a  foreign  private  issuer  to 
furnish  publicly  to  the  Commission  any 
information: 

•  That  the  foreign  private  issuer 
makes  or  is  required  to  make  public 
pursuant  to  the  foreign  private  issuer's 
home  country  law, 

•  That  is  filed  or  required  to  be  filed 
with  a  stock  exchange  and  which  is 
madepublic  by  the  stock  exchange,  or 

•  That  is  distributed  or  is  required  to 
be  distributed  to  its  security  holders. 

The  information  that  is  required  to  be 
furnished  under  Form  6-K  is  that 
information  which  is  material  with 
respect  to  an  issuer  and  its  subsidiaries. 
The  form  contains  an  illustrative  list  of 
matters  that  may  be  considered  material. 
This  list  generally  tracks  the  general 
subject  matters  that  are  contained  in 
current  Forms  8-K  and  10-Q.  We  are 
not  proposing  to  amend  Form  6-K  to 
require  the  disclosure  of  any  specific 
information  or  to  change  the  illustrative 
list  of  items. 

•  We  solicit  comment  as  to  whether 
we  should  amend  Form  6-K  to  require 
disclosure  of  specific  information. 

•  Is  there  some  information  (such  as, 
for  example,  a  change  of  auditors  or  the 
filing  of  a  bankruptcy  petition)  that, 
because  of  its  high  level  of  importance, 
should  be  required  to  be  the  subject  of 
a  filing  on  Form  6-K  even  if  such 
disclosure  is  not  required  under  the 
foreign  private  issuer's  home  country 
law  or  stock  exchange  rules? 

•  Would  this  type  of  mandatory 
requirement  impose  undue  burdens  on 
foreign  companies  that  have  chosen  to 


"  See  Release  No.  33-«09B  (May  10,  2002)  |67  FK 
35620). 
»' 17  CFR  249.306. 
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register  their  securities  in  the  United 
States? 

•  Should  we  amend  Form  6-K  so  that 
the  list  of  illustrative  matters  which  may 
be  the  subject  of  disclosure  tracks  the 
items  proposed  to  be  included  in  Form 
8-K? 

•  Would  this  change  provide  better 
guidance  to  foreign  private  issuers  on 
what  information  they  should  furnish 
under  Form  &-K? 

B.  Shortened  Filing  Deadline  for  Form 
8-K 

The  proposed  amendments  would 
require  domestic  issuers  that  are  subject 
to  the  reporting  requirements  of  Section 
13(a)  and  Section  15(d)  of  the  Exchange 
Act  to  file  required  current  reports  on 
Form  8-K  within  two  business  days  of 
a  triggering  event.**  These  amendments 
would  not  affect  the  filing  deadline  for 
disclosures  under  Regulation  FD. 
voluntary  disclosures  or  the  proposed 
deadlines  under  recently  proposed  Item 
10  of  Form  8-K.*>  This  would  shorten 
significantly  the  deadlines  of  five 
business  days  or  15  calendar  days, 
depending  on  the  nature  of  the  event 
currently  requiring  a  Form  8-K  filing. 
Disclosure  of  all  of  the  proposed  new 
items  also  would  have  to  be  made 
within  the  two  business  day  timeframe. 
We  are  proposing  such  changes  given 
the  significance  of  "real  time" 
disclosure  of  these  events  to 
participants  in  the  secondary  markets. 

In  1998.  we  solicited  comment  on 
shortening  the  Form  8-K  deadline  to 
five  business  days  for  most  items  and 
one  business  day  for  several  key  items.^ 
As  noted  earlier,  a  number  of 
commenters,  including  investor  groups, 
issuers  and  law  firms,  indicated  that 
two  days  may  be  workable  at  least  for 
some  items.  A  relatively  equal  number 
of  commenters  indicated  that  two 
business  days  would  be  insufficient. 
The  proposals  for  which  we  sought 
comment  were  not  exactly  the  same  as 
those  proposed  in  this  release. 
Therefore,  for  many  commenters,  it  is 
not  possible  to  infer  how  they  would 
have  responded  to  a  proposal  of  two 
business  days  for  all  items. 


*•  PropoMd  Instruction  B.2  to  Form  8-K. 

<"  With  respect  to  the  Regulation  FD  disclosure. 
tee  current  Item  9  and  proposed  Item  6.01  of  Form 
S-K.  We  recently  proposed  new  Item  10  to  Form 
8-K  in  Release  No.  33-8090  (Apr.  12.  2002)  |«7  FR 
19914).  That  release  proposes  different  reporting 
deadlines  for  reports  on  Form  8-K  related  to 
transactions  in  a  company's  securities  by  its  officers 
and  directors.  We  do  not  propose  to  amend  any 
aspect  of  the  item  proposed  in  Release  No.  33-8090 
in  t  his  release,  except  to  re-designate  that  item  as 
Item  3.02  to  conform  to  the  Form  8-K  numbering 
system  proposed  in  this  release. 

•"Release  No.  33-7606A  (Dec.  4.  1998)  |63  FR 
67174). 


Questions'  Regarding  Proposed 
Shortening  of  Filing  Deadline 

•  We  seek  comment  on  the  proposed 
two  business  day  deadline.  Is  this 
shortened  deadline  reasonable?  Can  - 
companies  compile  the  required 
information  and  file  a  Form  8-K  with 
regard  to  these  items  within  the 
proposed  timefirame? 

•  Should  the  deadline  be  longer  or 
shorter  for  any  or  all  of  the  existing  and 
proposed  disclosure  items?  Should  the 
deadline  be  the  same  business  day  as 
the  event  or  one  business  day  after  the 
event  for  some  or  all  of  the  items? 
Should  the  deadline  be  longer,  such  as 
three  or  five  business  days  after  the 
event  for  some  or  all  of  the  items? 
Which  Form  8-K  items  should  have  a 
longer  or  shorter  deadline?  Why  should 
those  items  have  such  deadlines? 

•  Are  there  particular  existing  or 
proposed  Form  8-K  items  that  are  more 
significant  than  others  so  as  to  warrant 
a  same  day  filing  requirement?  If  so, 
which  items? 

•  Would  companies  incur  added 
costs  as  a  result  of  the  shorter  time 
periods?  If  so,  what  types  of  costs  would 

they  incur? 

•  Would  the  quality  of  Form  8-K 

disclosure  be  negatively  affected  as  a 
result  of  the  shorter  time  period  for 
preparing  these  filings? 

•  Should  we  use  business  or  calendar 
days  as  a  measure? 

•  We  always  are  concerned  about  the 
effect  that  our  rules  have  on  small 
business  issuers.^'  Would  compliance 
with  the  two  business  day  deadline  be 
significantly  more  difficult  for  small 
business  issuers?  Why? 

•  Should  the  deadline  for  small 
business  issuers  be  longer?  If  so,  what 
should  the  deadline  be?  Would  varying 
the  deadlines  for  different  issuers  be 
confusing  to  the  public? 

•  Should  we  exempt  small  business 
issuers  from  some  or  all  of  the  proposed 
Form  8-K  disclosure  requirements? 

C.  Reorganization  of  Form  8-K  Items 

Due  to  the  limited  number  of 
disclosure  items  in  existing  Form  8-K 
and  the  discrete  nature  of  those  items, 
to  date,  there  has  been  no  compelling 
need  to  organize  them  in  any  particular 
fashion.  Because  we  propose  to  add  a 
significant  number  of  new  items  to  the 
form,  it  seems  appropriate  to  organize 
them  into  logical  categories.  Therefore, 


"'  A  sma)l  business  issuer  is  defined  as  a 
company  that  has  revenues  of  less  than 
$25,000,000.  is  a  U.S.  or  Canadian  issuer,  is  not  an 
investment  company,  does  not  have  a  public  float 
of  $25,000,000  or  more,  and  if  a  majority  owned 
subsidiary,  the  parent  corporation  is  also  a  small 
business  issuer.  See  hem  10  of  Regulation  S-B  (17 
CFR  228.10). 


we  propose  to  number  and  arrange  the 
items  imder  the  following  section 
headings: 

Section  1 — ^Registrant's  Business  and 
Operations 
Item  1.01 — Entry  into  a  Material 

Agreement 
Item  1.02  Termination  of  a  Material 

Agreement 
Item  1.03  Termination  or  Reduction  of 
a  Business  Relationship  with  a 
Customer 
Section  2 — Financial  Information 
Item  2.01    Completion  of  Acquisition 

or  Disposition  of  Assets 
Item  2.02    Bankruptcy  or 

Receivership 
Item  2.03    Creation  of  a  Direct  or 
C(mtingent  Financial  Obligation 
That  Is  Material  to  the  Registrant 
Item  2.04    Events  Triggering  a  Direct 
or  Contingent  Financial  Obligation 
That  Is  Material  to  the  Registrant 
Item  2.05    Exit  Activities  Including 
Material  Write-Offs  and 
Restructuring  Charges 
Item  2.06    Material  Impairments 
Section  3 — Securities  and  Trading 
Market 
Item  3.01    Rating  Agency  Decisions 
Item  3.02    Notice  of  Delisting  or 
Failure  to  Satisfy  Listing  Standards: 
Transfer  of  Listing 
Item  3.03    Unregistered  Sales  of 

Equity  Securities 
Item  3.04    Material  Modifications  to 

Rights  of  Security  Holders 
Item  3.05    (Currently  reserved  for 
reporting  of  insider  transactions]  ^ 
Section  4 — Matters  Related  to 
Accountants 
Item  4.01    Changes  in  Registrant's 

Certifying  Accountant 
Item  4.02    Non-Reliance  on 
Previously  Issued  Financial 
Statements  or  a  Related  Audit 
Report 
Section  5 — Corporate  Governance  and 
Management 
Item  5.01    Changes  in  Control  of 

Registrant 
Item  5.02    Departure  of  Directors  or 
Principal  Officers;  Election  of 
Directors:  Appointment  of  Principal 
Officers 
Item  5.03    Amendments  to  Articles  of 
Incorporation  or  Bylaws:  Change  in 
Fiscal  Year 
Item  5.04    Material  Events  Regarding 
the  Registrant's  Employee  Benefit, 
Retirement  and  Stock  Ownership 
Plans 
Section  6 — ^Regulation  FD 


<»  Release  No.  33-8090  (Apr.  12.  2002)  |67  FR 
19914).  This  item  may  be  removed  from  Form  8- 
K  if,  as  a  result  of  the  comment  process,  we 
determine  to  move  the  disclosures  proposed  by  that 
relette  to  a  separate  form. 
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Item  6.01    Regulation  FD  Disclosure 
Section  7 — Other  Events 

Item  7.01     Other  Events 
Section  8 — Financial  Statements  and 
Exhibits 

Item  8.01     Financial  Statements  and 
Exhibits 

We  propose  to  renumber  the  items  in 
a  way  that  avoids  re-use  of  former  item 
numbers  to  avoid  confusion  about  the 
subject  of  particular  item  numbers. 
Rather  than  solely  a  single  digit  item 
number,  each  Form  8-K  item  will  be 
designated  a  three  digit  number 
cont£iining  a  decimal  point.  For 
example,  under  the  proposed  system,  an 
acquisition  or  disposition  of  assets, 
ciurently  Item  2,  would  become 
proposed  Item  2.01.  Therefore,  anyone 
searching  for  such  filings  made  before 
and  after  the  change  would  search  for 
Item  2  and  Item  2.01.  The  designation 
"Item  2"  would  not  be  reassigned  to  a 
new  item  to  avoid  confusion. 

Questions  Regarding  Proposed 
Reorganization  of  Form  8-K  Items 

•  Should  we  reorganize  the  Form  8- 
K  items  in  this  way?  Is  there  a  better 
way  to  reorganize  the  Form  8-K  items? 

•  Is  it  preferable  not  to  change  the 
numbering  and  order  of  the  existing 
Form  8-K  items  and  to  simply  designate 
each  of  the  proposed  new  disclosure 
requirements  as  a  separate  Form  8-K 
item  without  grouping  them  into 
disclosure  categories? 

•  Would  such  rearrangement  and  the 
corresponding  re-numbering  of  items  be 
confusing  to  investors  who  research 
these  reports?  If  so,  what  would  be  a 
viable  alternative  for  designating  the 
items? 

•  On  April  12,  2002,  we  proposed  to 
add  a  new  item  to  Form  8-K  that  would 
require  disclosure  by  a  company  of 
transactions  by  its  officers  and  directors 
in  the  company's  securities.*^  We 
expect  a  substantial  niunber  of  filings  as 
a  result  of  that  proposed  item  on  Form 
8-K.  Should  we  create  a  separate  form 
to  disclose  those  transactions? 

D.  Uability  Issues  and  the  Proposed 
Safe  Harbors 

Under  the  proposals,  information  on 
Form  8-K  would  continue  to  be 
considered  "filed"  under  Section  18  of 
the  Exchange  Act,  except  for 
information  provided  pursuant  to 
Regulation  FT)  under  proposed  Item  6.01 
(currently  Item  9),  which  is  not  deemed 
"filed"  for  purposes  of  Section  18.  We 
believe  that  because  most  of  the 
disclosures  in  the  proposed  new  items 
relate  to  specific  events  that  have 


occurred,  providing  that  the  information 
not  be  "filed"  would  be  inappropriate. 
The  efficiency  of  the  securities  markets 
relies  not  only  on  the  amount  and 
timeliness  of  information,  but  also  on 
the  quality  of  that  information.  Form  8- 
K  items,  other  than  the  Regulation  FD 
requirement,  historically  have  been 
subject  to  liability  under  all  relevant 
sections  of  the  Exchange  Act.  By 
subjecting  Form  8-K  disclosure  to  the 
appropriate  level  of  liability,  we  ensure 
that  our  rules  promote  the 
dissemination  of  high-quality,  balanced 
disclosure.  We  do  not  believe  that 
quality  should  be  sacrificed  for  the  sake 
of  speed.  We  note,  however,  that  to  the 
extent  that  companies  provide  forward- 
looking  statements,  safe  harbors  may  be 
available  under  the  Exchange  Act  ^°° 
and  the  Commission's  rules.^"^ 

Similarly,  we  do  not  intend  for  these 
proposals,  if  adopted,  to  affect  existing 
law  regarding  a  determination  of  the 
materiality  of  information  for  purposes 
of  other  provisions  of  the  securities 
laws,  including  Rule  lOb-5  imder  the 
Exchange  Act.  The  courts  and  the 
Commission  have  developed  an 
extensive  body  of  law  concerning 
materiality  standards, i"^  and  these 
proposed  amendments  are  not  intended 
to  change  any  aspect  of  that  body  of  law. 

To  accommodate  companies  that  do 
not  file  a  report  in  a  timely  maimer 
despite  making  a  good  faith  effort  to  file 
such  reports,  we  are  proposing  to  create 
a  safe  harbor.  The  proposal  would  add 
a  new  paragraph  to  each  of  Rule  13a- 
11 103  and  Rule  15d-ll  '04  under  the 
Exchange  Act.  The  proposed  new 
paragraphs  would  provide  a  safe  harbor 
for  a  company  that  fails  to  file  a 
required  Form  8-K  in  a  timely  manner 
if  the  company  satisfies  all  of  the  safe 
harbor's  conditions.  Under  the  proposed 
safe  harbor,  a  company  would  not  be 
liable  under  Sections  13  and  15(d)  of  the 
Exchange  Act  for  such  a  failure  to  file 
if: 

•  On  the  Form  8-K  due  date,  the 
company  maintained  sufficient 
procedures  to  provide  reasonable 
assurances  that  the  company  is  able  to 
collect,  process  and  disclose,  within  thp 
specified  time  period  the  information 
required  to  be  disclosed  by  Form  8- 
K:  '"5  and 


«<>Sae  Release  No.  33-8090  (Apr.  12,  2002)  (67  FR 
19914). 


""See  Section  21E  of  the  Exchange  Act  (15 
U.S.C.  §78u-5). 

"»  See,  for  example.  Securities  Act  Rule  175  (17 
CFR  230.1751. 

'02  See,  for  example,  TSC  Industries.  Inc.  v. 
Northway.  Inc..  426  U.S.  438  (1976),  Basic.  Inc.  v, 
Levinson.  485  U.S.  224  (1988),  SEC  v.  Texas  Gulf 
Sulphur  Co..  401  F.2d  833  (2d  Cir.  1968). 

"»3i7  CFR  240.138-11. 

'<>«17CFR240.15d-ll. 

<»'  In  a  separate  release,  we  recently  proposed  to 
require  a  company's  principal  executive  officer  and 


•  No  officer,  employee  or  agent  of  the 
company  knew,  or  was  reckless  in  not 
knowing,  that  a  report  on  Form  8-K  was 
required  to  be  filed  and  once  an 
executive  officer  of  the  company 
became  aware  of  its  failiue  to  file  a 
required  Form  8-K,  the  company 
promptly  (and  not  later  than  two 
business  days  after  becoming  aware  of 
its  failure  to  file)  filed  a  Form  8-K  with 
the  Commission  containing  the  required 
information  and  stating  the  date,  or 
approximate  date,  on  which  the  report 
should  have  been  filed, 

A  company  that  complies  with  these 
requirements  would  not  be  liable  for  a 
violMion  of  Section  13(a)  or  15(d).  This 
safe  harbor,  however,  would  not  provide 
protection  for  violations  of  other 
provisions  of  the  securities  laws. 
Accordingly,  the  obligation  to  disclose 
information  on  Form  8-K  would  not  be 
affected  by  the  safe  harbor  and  thus 
would  continue  to  exist  for  purposes  of 
determining  liability  under  Section  10 
and  Rule  lOb-5  under  the  Exchange  Act 
and  Sections  11, 12  and  17  of  the 
Seciurities  Act.  In  addition,  this  safe 
harbor  would  not  apply  to  a  company's 
eligibility  to  use  short  form  registration 
statements.  1"* 

Although  compliance  with  the  safe 
harbor  would  shield  the  company  from 
liability  under  Section  13  and  15(d)  for 
a  late  Form  8-K  filing,  that  filing  would 
not  be  considered  timely  unless  filed 
within  the  time  period  required  by  Form 
8-K.  A  company  that  fails  to  file  a  Form 
8-K  in  a  timely  manner  would  not  be 
eligible  to  use  short  form  registration 
statements.  In  addition,  a  company 
could  not  use  Form  S-8  and  its  security 
holders  could  not  rely  on  Rule  144 
unless  the  company  was  current  in  its 
Exchange  Act  filings,  including  Form  8- 
K.  As  discussed  later  in  this  release, 
proposed  amendments  to  Rule  12b-25 
would  afford  relief  with  regard  to  the 
timeliness  of  filings  and  short  form 
eligibility. 

Questions  Regarding  the  Proposed  Safe 
Harbor 

•  Are  the  requirements  of  the 
proposed  safe  harbor  appropriate? 


principal  financial  officer  to  certify-  the  information 
included  in  the  company's  quarterly  and  annual 
reports.  The  release  also  encourages  companies  to 
establish  a  committee  to  ensure  that  the  company 
maintains  adequate  procedures  to  collect,  process 
and  disclose  information  required  to  be  reported  in 
the  company's  annual,  quarterly  and  current 
reports.  See  Release  No.  34-46079  ()une  14.  2002). 
■o^This  safe  harbor  also  would  not  apply  to  new 
Item  10  of  Form  8-K  proposed  in  Release  No.  33- 
8090.  that  if  adopted,  would  require  disclosure  by 
a  company  of  transactions  by  its  officers  and 
directors  in  the  company's  securities.  See  Release 
No.  33-8090  (Apr.  12.  2(X)2)  |67  FR  19914).  That 
release  provides  for  a  separate  safe  harbor  under 
that  proposed  item. 
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•  Should  there  be  additional 
conditions  to  the  safe  harbor  that  would 
encourage  good  faith  compliance  with 
the  disclosure  requirements?  Are  any  of 
the  conditions  in  the  proposed  safe 
harbor  unnecessary? 

•  Is  our  recommendation  regarding 
creation  of  a  committee  to  ensure  that 
the  company  maintains  adequate 
disclosure  procediues  appropriate?  Is 
the  suggested  composition  of  the 
committee  appropriate?  Are  there  better 
ways  to  ensure  maintenance  of  adequate 
disclosure  procediues? 

•  Is  it  appropriate  to  condition  the 
availability  of  the  safe  harbor  on  no 
officer,  employee  or  agent  knowing  or 
being  reckless  in  not  knowing  that  a 
report  on  Form  8-K  is  required?  Should 
the  safe  harbor  instead  be  based  on  a 
negligence  standard? 

•  Snould  we  subject  all  of  the  new 
Form  8-K  disclosure  requirements  to  alt 
liability  provisions?  Conversely,  should 
we  extend  the  safe  harbor  to  any  other 
liability  provisions,  such  as  Rule  lOb-5 
imder  the  Exchange  Act  or  Section  11  of 
the  Securities  Act?  What  would  the 
consequences  be  for  the  quality  of 
disclosure  if  we  expanded  the  safe 
harbor  to  provide  more  protection  from 
liability? 

•  Should  we  permit  companies  to 
furnish,  rather  than  file.  Form  8-K  for 
piuposes  of  Section  18  of  the  Exchange 
Act?  Are  there  particular  items  that 
should  be  furnished  rather  than  filed? 

•  Should  a  company's  short  form 
eligibility  continue  to  be  conditioned  on 
the  company's  timely  filing  of  Form  8- 
K?  Similarly,  should  we  continue  to 
condition  a  company's  Form  S-8 
eligibiUty  and  resales  of  the  company's 
securities  imder  Rule  144  of  the 
Seciuities  Act  on  the  ciurency  of 
Exchange  Act  filings,  including  Form  8- 
K  filings?  Should  companies  have  to  file 
all  required  Forms  8-K,  even  if  late,  to 
effect  a  shelf  takedown? 

E.  Amendments  to  Rule  12b-25  and 
Form  12b-25  Regarding  Late  Filing 

We  also  propose  amendments  to  Rule 
12b-25  'o'  and  Form  12b-25  '"•  to 
require  a  company  to  file  a  Form  12b- 
25  if  the  company  will  not  be  able  to  file 
a  ciurent  report  on  Form  8-K  in  a  timely 
manner.  Currently,  there  is  no  means  by 
which  a  company  can  file  a  Form  8-K 
late  without  affecting  its  eligibility  to 
use  short  form  registration  statements. 
Under  the  proposal,  a  company  would 
have  to  file  the  Form  12b-2S  one 
business  day  after  the  Form  8-K  is  due 
and  file  the  Form  8-K  within  two 
business  days  after  the  original  due 


date.  If  the  company  makes  the 
appropriate  representations  that  it  was 
not  able  to  file  in  a  timely  manner 
without  imreasonable  effort  or  expense, 
then  the  report  would  be  deemed  to  be 
filed  on  the  prescribed  due  date.  A 
company  that  provides  proper  notice  on 
Form  12b-25  would  not  lose  its 
eligibility  to  use  short  form  registration 
statements  as  the  result  of  its  inability 
to  timely  file  a  Form  8-K  unless  the 
company  fails  to  file  within  the 
extended  period  permitted  by  Rule  12b- 
25. 

Questions  regarding  proposed 
Amendments  to  Rule  12t>-25  and  Form 
12b-25 

•  Should  we  require  companies  to  file 
a  Form  12b-2S  whenever  they  are 
unable  to  timely  file  a  Form  8-K?  Is  this 
provision  practical  in  light  of  the  short 
timeframes  involved?  Instead  of 
requiring  companies  to  file  a  Form  12b- 
25  whenever  they  are  unable  to  timely 
file  a  Form  8-K.  should  we  permit 
companies  to  file  the  Form  12b-25  only 
when  they  need  a  two  business  day 
filing  extension  and  reasonably  expect 
that  they  will  be  able  to  file  within  the 
extended  period? 

•  Should  companies  have  to  disclose 
in  Form  12b-25  the  reasons  for  their 
inability  to  timely  file  a  Form  8-K? 

•  This  amendment  would  effectively 
double  the  Form  8-K  filing  deadline  to 
four  business  days.  Should  the 
extension  period  be  longer  or  shorter 
than  two  business  days?  If  so.  what 
would  an  appropriate  timeframe  be? 

•  Should  ue  proposed  availability  of 
Form  12b-25  apply  with  respect  to  Item 
10  of  Form  8-K  that  we  proposed 
separately  regarding  disclosure  of 
transactions  by  a  company's  officers  and 
directors  in  the  company's 
securities?  '°* 

•  In  light  of  our  intent  to  make  the 
required  disclosures  available  to  the 
public  in  a  timely  manner,  should  we 
provide  such  an  extension  at  all? 

F.  Conforming  Amendments 

1.  Amendments  to  Item  601  of 
Regulation  S-B  and  Item  601  of 
R^idation  S-K 

In  connection  .with  the  proposed  new 
Form  8-K  disclosure  items,  we  would 
require  companies  to  file  some 
dociunents  as  exhibits  that  previously 
have  not  been  required  to  be  filed  under 
Item  601  of  either  Regulation  S-B  or 
Regulation  S-K.  Therefore,  we  propose 
to  add  entries  describing  these  exhibits 
to  the  Item  601  exhibit  table.  These  new 
exhibit  entries  would  include:  "letters 


on  departure  of  principal  officers." 
"notice  of  delisting  or  failure  to  satisfy 
listing  standards."  and  "notice  &t>m 
auditor  regarding  validity  of  audit  or 
consent."  We  also  would  amend  the 
existing  entry  captioned,  "letters  on 
departiue  of  director"  to  incorporate  the 
changes  proposed  in  this  release. 

We  also  propose  amendments  to  Item 
601  to  footnote  the  "8-K"  coliunn  in  the 
Exhibit  Table  to  clarify  that  a  company 
need  only  file  the  exhibits  marked  in  the 
"8-K"  column  of  the  table  that  are 
relevant  to  a  particular  report  on  Form 
8-K.  If  a  company  previously  has 
submitted  an  exhibit  with  another  filing, 
it  may  incorporate  that  exhibit  by 
reference  into  the  Form  8— K  report. 

Finally,  we  propose  to  make  a 
corrective  amendment  to  eliminate  the 
reference  in  Item  601  to  submission  of 
Financial  Data  Schedules.""  We 
eliminated  the  requirement  to  file  a 
Financial  Data  Schedule  on  May  30, 
2000.1" 

2.  Elimination  of  Items  in  Forms  10-Q. 
IQ-QSB.  10-K  and  10-KSB 

We  propose  to  eliminate  several  items 
in  Forms  10-Q,  lO-QSB,  10-K  and  10- 
KSB.  The  disclosures  called  for  in  these 
items  no  longer  would  be  required  in 
quarterly  and  nnniml  reports  because 
diey  already  would  have  been  more 
promptly  reported  on  Form  8-K.  We 
propose  to  eliminate  the  following  items 
in  Part  U  of  Forms  10-Q  and  10-QSB: 

(a)  Paragraphs  (a)  through  (c)  of  Item 
2.  Changes  in  Securities  and  Use  of 
Proceeds: 

(b)  Item  3,  Defaults  upon  Senior 
Seciirities: 

(c)  Item  5,  Other  Information:  and 

(d)  Paragraph  (b)  of  Item  6,  Exhibits 
and  Reports  on  Form  8-K. 

We  are  also  proposing  to  make  the. 
following  changes  to  Form  10-K: 

(a)  Revise  paragraph  (a)  of  Item  5, 
Market  for  Registrant's  Common  Equity 
and  Related  Stockholder  Matters: 

(b)  Delete  Item  9,  Changes  in  and 
Disagreements  With  Accountants  on 
Accounting  and  Financial  Disclosure; 
and 

(c)  Delete  paragraph  (b)  of  Item  14. 
Exhibits.  Financial  Statement 
Schedules,  and  Reports  on  Form  8-K. 

We  propose  to  make  the  following 
changes  to  Form  10-KSB: 

(a)  Revise  paragraph  (a)  of  Item  5. 
Market  for  Registrant's  Common  Equity 
and  Related  Stockholder  Matters; 

(b)  Delete  Item  8.  Changes  in  and 
Disagreements  With  Accountants  on 


'0'17aTl240.l2b-25. 
>"•  17  CFR  249,322. 


•"•See  Release  No.  33-6090  (Apr.  12,  2002)  [67 
FR  19914). 


>>o  See  current  Item  601(a)(1)  of  Regulation  S-B 
and  S-K  117  CFR  228.601(a)(1)  and  229.601(a)(l)|. 

«>  Release  No.  33-7855  (Apr.  24.  2002)  |65  FR 
24788). 
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Accoimting  and  Financial  Disclosure: 
and 

(c)  Delete  paragraph  (b)  of  Item  14. 
Exhibits  and  Reports  on  Form  8-K. 

Questions  Regarding  the  Proposed 
Elimination  of  Items  From  Aimual  and 
Quarterly  Reports 

a  Is  there  any  reason  to  keep  any  of 
these  items  in  Forms  10-Q,  10-QSB. 
10-K  and  10-KSB? 

•  Would  it  be  helpful  for  investors  to 
have  companies  provide  a  list  of  the 
current  reports  on  Form  8-K  that  it  filed 
during  the  reported  quarter  or  fiscal 
year? 

3.  Other  Proposed  Conforming 
Amendments 

We  also  propose  amendments  to  Item 
10  of  Regulation  S-B  and  Regulation  S- 
K."2  This  item  currently  encourages 
companies  to  report  material  changes  in 
credit  ratings  on  Form  8-K.  The 
proposals  would  make  such  disclosiue 
mandatory.  Therefore,  if  we  adopt  the 
proposals,  this  provision  no  longer 
would  be  necessary. 

In  addition,  we  propose  to  amend 
Item  701  of  Regulation  S-B  and 
Regulation  S-K. ' '  ^  These  items . 
currently  refer  to  disclosure  of 
unregistered  sales  of  securities  in 
ciurent  reports,  as  well  as  annual  and 
quarterly  reports.  We  propose  to  move 
this  disclosure  out  of  the  annual  and 
quarterly  reports.  If  we  adopt  these 
proposals,  the  references  to  Forms  10- 
QSB,  10-Q,  10-KSB  and  10-K  in  this 
item  no  longer  would  be  necessary. 

Finally,  we  propose  to  amend  the  note 
at  the  end  of  Rule  15d-10  regarding 
transition  reports.  ^  '^  The  current  note 
refers  to  Item  8  of  Form  8-K.  If  the 
proposals  are  adopted,  this  item  would 
be  re-designated  as  Item  5.03.  Therefore, 
we  propose  to  conform  this  reference 
accordingly. 

G.  General  Request  for  Comment 

We  request  and  encourage  any 
interested  person  to  submit  comments 
regarding: 

(1)  The  proposed  changes  that  are  the 
subject  of  this  release, 

(2)  Additional  or  different  changes,  or 

(3)  Other  matters  that  may  have  an 
effect  on  the  proposals  contained  in  this 
release. 

We  request  comment  from  the  point 
of  view  of  registrants,  investors  and 
other  users  of  information  about  the 
resale  of  restricted  securities  and 
securities  owned  by  affiliates  of  the 
issuer.  With  regard  to  any  comments. 


we  note  that  such  comments  are  of 
greatest  assistance  to  our  rulemaking 
initiative  if  accompanied  by  supporting 
data  and  analysis  of  the  issues 
addressed  in  those  conutfents. 

m.  Paperwork  Reduction  Act 

Exchange  Act  Form  8-K,  Form  12b- 
25,  Form  lO-K,  Form  10-KSB,  Form  10- 
Q,  Form  10-QSB  and  Regulations  S-K 
and  R^ulation  S-B  contain  "collection 
of  information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995.1"  YfQ  are  submitting  a 
request  for  approval  of  the  proposed 
revisions  to  these  requirements  to  the 
Office  of  Management  and  Budget 
("OMB")  for  review  in  accordance  with 
44  U.S.C.  3507(d)  and  5  CFR  1320.11. 
An  agency  may  not  conduct  or  sponsor, 
and  a  i>erson  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

Form  8-K 

Form  8-K  (OMB  Control  No.  3235- 
0060)  prescribes  information,  such  as 
material  events  or  corporate  changes, 
that  a  registrant  must  disclose.  Form  8- 
K  also  may  be  used,  at  a  registrant's* 
option,  to  report  any  events  that  the 
registrant  deems  to  be  of  importance  to 
shareholders.  Companies  also  may  use 
the  form  to  disclose  the  nonpublic 
information  required  to  be  cUsclosed  by 
Regulation  FD."^ 

We  currently  estimate  that  Form  8-K 
results  in  a  total  annual  compliance 
burden  of  528,300  hours  and  an  annual 
cost  of  $71,477,000.  We  estimate  the 
number  of  Form  8-K  filers  to  be  13.200, 
based  on  the  actual  number  of  Form  10- 
K  and  10-KSB  filers  during  the  2001 
fiscal  year.  For  purposes  of  this  analysis, 
we  estimate  that  the  number  of  reports 
on  Form  8-K  filed  is  250,600.  "^  We 
estimate  that  each  entity  spends,  on 
average,  approximately  5  hours 
completing  the  form.  We  estimate  that 
75%  of  the  burden  is  prepared  by  the 
company  and  that  25%  of  the  burden  is 
prepared  by  outside  counsel  retained  by 
the  company  at  an  average  cost  of  $300 
per  hour.  The  staff  estimated  the  average 
number  of  hours  each  entity  spends 
completing  the  form,  and  the  average 
hourly  rate  for  outside  securities 
counsel,  by  contacting  a  number  of  law 
firms  and  other  persons  regularly 
involved  in  completing  the  forms. 


>"  17  CFR  228.10  and  229.10. 
>"  17  CFR  228.701  and  229.701. 
"«17CFR240.15d-10. 


"»44U.S.C3501rtse<j. 

"•17  CFR  243.100-103. 

"'This  number  assumes  adoption  of  the 
proposals  in  Release  No.  33-8090  (April  12,  2002) 
|67  FR  19914).  If  adopted,  those  proposals  would 
cause  companies  to  file  estimated  additional 
215 ,500  Form  8-K  reports  each  year. 


Under  the  proposals,  11  new 
disclosure  items  would  be  added  to 
Form  8-K,  two  disclosure  items  would 
be  moved  &t)m  annual  and  quarterly 
reports  to  Form  8-K,  two  existing 
disclosure  items  would  be  substantially 
expanded,  and  all  Form  8-K  reports 
would  be  due  no  later  than  the  second 
business  day  following  the  occurrence 
of  events  requiring  disclosure.  We 
believe  that  the  proposed  revisions  are 
necessary  to  provide  "real  time" 
disclosure  of  significant  corporate 
events  to  participants  in  the  secondary 
trading  markets  and  to  bolster  investor 
confidence  in  the  securities  markets. 

We  estimate  that,  on  average, 
completing  and  filing  a  Form  8-K  if  the 
proposed  new  disclosure  items  are 
adopted  would  require  the  same  amount 
of  time  currently  spent  by  entities 
completing  the  form — approximately  5 
hours.  To  determine  the  expected 
increase  in  the  number  of  current 
reports  on  Form  8-K  if  the  proposals  are 
adopted,  we  reviewed  two  of  the  new 
proposed  items:  (1)  Unregistered  sales  of 
equity  securities  and  (2)  movement  or 
delisting  of  a  company's  securities. 
These  were  the  only  two  proposed  items 
for  which  we  were  able  to  obtain 
reliable  data  regarding  both  the  number 
of  events  reported  on  Form  8-K  as  well 
as  the  number  of  events  that  actually 
occiured. 

First,  we  obtained  a  sample  of  85 
unregistered  sales  of  equity  seciuities  by 
publicly  traded  companies.  Fifty-three, 
or  62% ,  of  these  were  reported 
volimtarily  on  Form  8-K.  Next,  we 
obtained  a  sample  of  333  companies 
that  changed  their  primary  trading 
markets  or  were  delisted  from  an 
exchange  or  quotation  system."" 
Ninety,  or  27%,  of  these  reported  the 
event  volimtarily  on  Form  8-K. 

Then,  we  examined  the  extent  to 
which  the  proposed  events  already  are 
being  filed  under  Item  5  of  Form  8-K. 
In  fiscal  year  2001 ,  companies  filed 
22.332  current  reports  on  Form  8-K 
under  Item  5,  Other  Events.  We 
surveyed  220  of  these  reports  and 
determined  that  96  of  them,  or  43.6%, 
would  be  required,  rather  than 
voluntary,  disclosures  if  the  proposals 
are  adopted.  Based  on  this  survey,  we 
estimate  that  43.6%,  or  9737^  of  the 
voluntary  Form  8-Ks  filed  in  2001 
would  become  mandatory  filings  under 
the  proposals. 

Using  the  percentages  of  voluntarily 
reported  unregistered  sales  of  equity 


' '"  Data  regarding  voluntani'  changes  of  trading 
markets  was  obtained  from  a  search  of  Dow  Jones 
New  Retrieval.  Data  regarding  delisting  of 
companies  was  obtained  from  CRSP.  Center  for 
Research  in  Securities  Prices,  data  published  by  the 
University  of  Chicago. 
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securities  and  movements  or  delisting 
from  exchanges  and  quotation  systems, 
we  assume  that  between  27%  and  62% 
of  events  covered  by  the  proposed 
disclosure  items  already  are  being 
voluntarily  disclosed. 

To  obtain  the  total  expected  increase 
in  filings,  we  first  divide  the  number  of 
reports  on  Form  8-K  currently  being 
filed  voluntarily  that  would  be  required 
reporting  events  under  our  proposal  by 
the  rate  at  which  companies  currently 
are  reporting  these  events  on  a 
voluntary  basis. 
Based  on  unregistered  sales:  9,737/0.62 

=  15.705 
Based  on  movements/delistings:  9,737/ 

0.27  >  36,063 

We  then  subtract  the  number  of 
events  under  the  proposal  that  currently 
are  being  reported  voluntarily  from  the 
total  numbm  filings  expected  to  be 
required  under  the  proposal. 
Based  on  unregistered  sales:  15.705  - 

9,737  ■  5,968 
Based  on  movements/delistings:  36,063 

-  9.737  =  26.326 

This  is  the  number  of  additional 
filings  that  we  expect  as  a  result  of  the 
proposed  items.  Choosing  the  higher 
estimate  of  roughly  26,400  additional 
filings  per  year,  we  estimate  that,  on 
average,  we  expect  a  company  to  file 
two  additional  reports  on  Form  8-K  per 
year.  Based  on  26,400  additional  filings 
per  year,  we  estimate  that  the  total 
number  of  annual  Form  S-K  filings 
would  be  277,000.  The  additional  filings 
would  result  in  an  added  annual  biirden 
of  99,000  hours  (26,400  x  5  x  .75  = 
99,000)  and  a  total  annual  burden  of 
627,300  hours  (528,300  +  99,000  > 
627,300).  We  estimate  that,  if  the 
propostds  are  adopted,  the  additional 
filings  would  result  in  an  added  annual 
cost  of  $9,900,000  (26,400  x  5  x  .25  x 
$300  «  $9,900,000)  and  a  total  annual 
cost  to  issuers  of  $81,377,000 
($71,477,000  +  $9,900,000  » 
$81,377,000). 

Form  12b-25. 

Form  12b-25  (OMB  Control  No. 
3235-0058)  was  adopted  pursuant  to 
Sections  13, 15,  and  23  of  the  Exchange 
Act.  Form  12b-25  provides  notice  to  the 
Commission  and  the  marketplace  that  a 
public  company  will  be  unable  to  file  a 
required  report  in  a  timely  manner.  If 
certain  conditions  are  met,  the  com(>any 
will  be  granted  an  automatic  filing 
extension. 

We  currently  estimate  that  Form  12b- 
25  results  in  a  total  annual  compliance 
burden  of  15,000  hours  and  an  annual 
cost  of  $0.""  We  estimate  the  number 


of  Form  12b-25  filers  to  be  6.000,  based 
on  the  fact  that  we  received 
approximately  6,000  Form  12b-25 
filings  in  the  last  fiscal  year.  We 
estimate  that  each  entity  spends,  on 
average,  approximately  2.5  hours 
completing  the  form.  We  estimate  that 
100%  of  the  burden  is  prepared  by  the 
company.  The  staff  estimated  the 
average  number  of  hours  each  entity 
spends  completing  the  form,  and  the 
average  hourly  rate  for  outside  securities 
counsel,  by  contacting  a  number  of  law 
firms  and  other  persons  regularly 
involved  in  completing  the  forms. 

The  proposed  rules  would  require  a 
company- that  is  not  able  to  timely  file 
a  Form  8-K  to  report  this  late  filing  on 
'Form  12b-25.  Based  on  a  review  of  271 
Form  8-K  filings,  we  determined  that 
31.  or  11%,  of  those  were  filed  late. 
Based  on  this  percentage,  we  estimate 
that  of  the  expected  61 ,500  ^^o  filings  for 
which  Form  12b-25  would  be  available, 
6,700  would  be  late,  resulting  in  an 
added  burden  of  16.750  hours  and  a 
total  burden  of  31,750  hours.  This 
number  is  based  on  the  current  rate  of 
late  filings.  We  have  no  basis  for 
estimating  the  number  of  additional 
filings  that  may  be  late  as  a  result  of  the 
shortened  deadline.  However,  we 
believe  that  companies  that  implement 
the  procedures  necessary  to  qualify  for 
the  proposed  safe  harbors  would  be  file 
Form  8-K  in  a  timely  manner.  In  fact, 
based  on  a  review  of  Form  8-K  reports. 
25.500  out  of  35,500  filings,  or  72%, 
were  filed  in  two  calendar  days  or  less. 
We*believe  a  greater  emphasis  on  these 
reports  and  the  improved  procedures 
may  cause  a  decrease  in  late  Form  8-K 
filings. 

Forms  10-K.  10-KSB,  10-Q.  10-QSB 

Form  10-K  (OMB  Control  No.  3235^ 
0063)  prescribes  information  that  a 
registrant  must  disclose  annually  to  the 
market  about  its  business.  Form  10-KSB 
(OMB  Control  No.  3235-0420) 
prescribes  information  that  a  registrant 
that  is  a  "small  business  issuer"  as 
defined  under  our  rules  must  disclose 
annually  to  the  market  about  its 
uusinfiss 

Form  10-Q  (OMB  Control  No.  3235- 
0070)  prescribes  information  that  a 
registrant  must  disclose  quarterly  to  the 
market  about  its  business.  Form  10-QSB 
(OMB  Control  No.  323&-0416) 
prescribes  information  that  a  registrant 
that  is  a  "small  business  issuer"  as 


defined  under  our  rules  must  disclose 
quarterly  to  the  market  about  its 

business. 

We  are  proposing  to  eliminate  several 
disclosure  requirements  bom  these 
forms  and  move  those  requirements  to 
Form  8-K.  Because  these  items  are 
extraordinary  events,  companies  are  not 
always  required  to  make  disclosure 
about  these  events  in  their  annual  and 
quarterly  reports.  Therefore,  we  expect 
the  decrease  in  overall  biirden  to  be 
minimal.  We  estimate  that  these 
changes  would  result  in  a  decrease  of 
one  burden  hour  per  company  per  filing 
in  connection  with  preparing  and  filing 
each  quarterly  report  on  Form  10-Q  and 
10-QSB  and  the  annual  report  on  Form 
10-K  or  10-KSB. 

Based  on  a  burden  hoiu  estimate  of 
four  hours  per  respondent  per  year,"' 
we  estimate  that,  in  the  aggregate,  the 
changes  would  result  in  a  savings  of 
52,800  burden  hours  '^^  to  comply  with 
the  proposed  rules.  The  total  burden 
hours  of  complying  with  Form  10-Q 
and  Form  10-QSB.  revised  to  include 
the  burden  hours  expected  to  be 
eliminated  as  a  result  of  the  proposed 
rules,  is  estimated  to  be  3,134,563  hours 
for  Form  10-Q,  a  decrease  of  28,152 
hours  '2^  bom  the  current  annual 
burden  of  3,162,715  hours,  and 
1,291,631  hours  for  Form  10-QSB,  a 
decrease  of  11.367  hours  ^^*  bom  the 
current  annual  burden  of  1.302,998 
hours.  The  total  burden  hours  of 
complying  with  Form  10-K  and  Form 
10-KSB,  revised  to  include  the  burden 
hours  expected  to  be  eliminated  as  a 
result  of  the  proposed  rules,  is  estimated 
to  be  J2.346.998  hours  for  Form  10-K, 
a  decrease  oif  9,384  hours  '^s  from  the 
current  annual  burden  of  12,356,382 
hours,  and  3,420,520  hours  for  Form 
lO-KSB.  a  decrease  of  3,789  hours  "«  . 
bom  the  ciurent  annual  burden  of 
3,443.254  hours. 

Item  601  of  Regulation  S-K  and  Item 
601  of  Regulation  S-B 

Item  601  of  Regulation  S-K  (OMB 
Control  No.  3235-0071)  prescribes  the 
exhibits  that  a  registrant  must  provide 
in  filings  under  the  Securities  Act  and 
the  Exchange  Act.  Item  601  of 
Regulation  S-B  (OMB  Control  No. 
3235-0417)  prescribes  the  exhibits  that 
a  regisbant  that  is  a  "small  business 


""  W«  do  nol  estimate  a  separate  annual  coat  for 
Form  12b-12S  because  we  estimate  that  the 


company  prepares  the  disclosure  itself  without  the 
assistance  of  outside  counsel. 

>'°  250,600  current  estimate  of  Form  S-K  filings— 
215,500  to  which  these  provisions  will  not  apply 
(proposed  Item  10  (or  Item  3.05)  reports)  ■*■  26.400 
expected  increase  due  to  these  proposals  >  61,500 
reports. 


■'*  Three  quarterly  reports  and  one  annual  report 
X  one  hour  each  •  4  hours. 

"^  13,200  companies  x  four  hours  >  52,600  hours. 

<2'  26,746  quarterly  reports  x  one  hour  >  28,152 
hours. 

"■•11,367  quarterly  reports  x  one  hour  «  11,367 
hours. 

"^  9,384  annual  reports  x  one  hour  '  9,384  hours. 

>'"  3,789  annual  reports  x  one  hours  «  3,789 
houn. 
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issuer"  as  defined  under  our  rules  must 
provide  in  filings  tmder  the  Securities 
Act  and  the  Exdiange  Act. 

The  proposed  changes  to  these  items 
would  amend  the  exhibit  tables  to 
identify  exhibits  that  must  be  filed  with 
Form  8-K.  We  have  incorporated  the 
burden  of  actual  submitting  those 
exhibits  in  the  estimate  of  the  burden  to 
file  Form  8-K.  These  items  do  not. 
separate  bom  the  form,  require  any 
additional  filing  and  therefore  do  not 
add  to  the  burden  on  companies. 
Therefore,  we  do  not  expect  any  change 
in  the  total  annual  burden  of  reporting 
under  these  items.  We  assign  one 
burden  hour  and  no  cost  to  Regulations 
S-B  and  S-K  for  administrative 
convenience  to  reflect  the  fact  that  these 
regulations  do  not  impose  any  direct 
burden  on  companies. 

Compliance  with  the  revised 
disclosure  requirements  would  be 
mandatory.  There  would  be  no 
mandatory  retention  period  for  the 
information  disclosed,  and  responses  to 
the  disclosure  requirements  would  not 
be  kept  confidential. 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
we  solicit  comments  to:  (i)  evaluate 
whether  the  proposed  coUection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(ii)  evaluate  the  accuracy  of  our  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (iii)  determine  whether 
there  are  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (iv)  evaluate  whether 
there  are  ways  to  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Persons  submitting  comments  on  the 
collection  of  information  requirements 
should  direct  the  comments  to  the 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission. 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  E)C  20503.  and 
should  send  a  copy  to  Jonathan  G.  Katz. 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0609.  with 
reference  to  File  No.  S7-22-02. 
Requests  for  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 
these  collections  of  information  should 
be  in  writing,  refer  to  File  No.  S7-22- 
02,  and  be  submitted  to  the  Securities 
and  Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services.  OMB  is  required 
to  make  a  decision  concerning  the 


coUection  of  information  between  30 
and  60  days  after  publication  of  this 
release.  Consequently,  a  comment  to 
OMB  is  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication. 

IV.  Corts  and  Benefits 

Recent  developments  in  the  securities 
markets  have  highli^ted  the  need  for 
companies  to  provide  more  timely 
disclosure  of  material  events  that  affect 
them.  The  amendments  proposed  in  this 
release  seek  to  increase  the  amount  of 
timely  information  that  companies 
disclose  publicly.  Currently,  Form  8-4C 
requires  that  registrants  disclose  six 
enumerated  events  within  five  business 
days  or  15  calendar  days,  depending  on 
the  event.  We  are  proposing  to  decrease 
this  filing  deadline  to  two  business  days 
after  the  event  occurs  for  all  events, 
other  than  proposed  Item  7.01  which 
has  no  deadline  and  proposed  Item  6.01 
(current  Item  9)  relating  to  Regulation 
FD  disclosures.  We  are  also  proposing  to 
add  11  new  events  that  would  trigger  a 
Form  8-K  filing  requirement,  move  two 
items  in  Forms  10-Q,  10-QSB.  10-K. 
and  10-KSB  to  Form  8-K,  and  expand 
two  existing  items  in  Form  8-K.  Finally, 
we  are  proposing  to  reorganize  the  Form 
8-K  items,  create  a  safe  harbor  for 
unintentional  violations  of  the  Form  8- 
K  filing  requirements  and  create  an 
automatic  two  business  day  extension  of 
the  filing  deadline  to  companies 
providing  proper  notification.  These 
changes  will  i^ect  all  companies 
reporting  under  Section  13(a)  and  15(d) 
of  the  Exchange  Act. 

A.  Benefits 

In  combination,  the  proposed 
shortening  of  the  Form  8-K  filing 
deadline  and  increase  in  Form  8-K 
disclosure  items  would  provide  the 
securities  markets  with  more 
information  about  companies  in  a  more 
timely  manner.  By  increasing  the 
timeliness  and  the  amount  of 
information  available,  we  expect  the 
amendments  to  Form  8-K  to  enable  the 
market  to  more  accurately  and  quickly 
price  securities. 

B.  Costs 

Although  we  expect  that  the  proposed 
shortening  of  the  filing  deadline  fr^m 
five  business  days  or  15  calendar  days 
to  two  business  days  would  increase  to 
some  extent  the  cost  of  filing  a  Form  8- 
K,  we  do  not  have  data  regarding  the 
amotmt  of  that  incremental  cost 
increase.  However,  we  did  review 
approximately  35,500  Form  8-K  filings. 
Of  these,  approximately  25,500  reports, 
or  72%,  were  filed  within  two  calendar 
days  of  the  reported  event  date. 


Similarly,  of  approximately  23.500 
filings  made  under  current  Item  5  of 
Form  8-K.  approximately  11.500 
reports,  or  49%,  were  filed  within  two 
calendar  days  of  the  reported  event  date. 
Although  this  review  did  not  investigate 
whether  filers  reported  the  correct  event 
date  for  each  filing,  it  appears  that 
many,  if  not  most,  companies  are 
already  filing  their  Form  8-K  reporto 
well  before  the  current  deadlines. 
Therefore,  the  reduction  in  the  Form  8- 
K  deadline  should  add  little  extra 
biuden  on  these  filers. 

Similarly,  we  expect  that  the  addition 
of  new  Form  8-K  items  would  increase 
the  number  of  Forms  8-K  that  a 
company  would  make.  Based  on  our 
estimates  for  purposes  of  the  Paperwork 
Reduction  Act,  we  expect 
approximately  two  additional  filings  per 
year  per  company  if  the  proposals  are 
adopted.  This  will  cause  a 
corresponding  increase  in  filing  costs. 

We  are  proposing  a  safe  harbor  for 
tmintentional  violations  and  a 
mechanism  for  obtaining  an  automatic 
two  business  day  extension  to  help 
alleviate  these  costs.  We  are  also 
eliminating  any  duplicative  reporting 
requirements  in  annual  and  quarterly 
reports.  In  addition,  developments  such 
as  EDGARLink  that  enable  a  company  to 
file  reports  easily  and  directly,  without 
the  added  costs  of  using  third  parties  to 
submit  filings,  with  the  Commission 
over  the  Internet,"^  and  the  industry's 
increased  experience  over  the  past 
several  years  using  the  EDGAR  system 
should  minimize  companies'  cost  of 
filing  more  Form  8-K  reports  in  a 
shorter  timeframe. 

We  request  comment  on  issues  related 
to  this  cost-benefit  aiulysis.  In 
particular,  are  there  any  other  costs  that 
would  be  associated  vrith  either  the 
shortening  of  the  Form  8-K  filing 
deadline  or  the  increase  in  Form  8-K 
items?  What  would  be  the  incremental 
added  cost  associated  with  filing  Form 
8-K  reports  within  two  business  days 
instead  of  the  current  five  business  days 
or  15  calendar  days?  What  would  be  the 
increase  in  cost  as  a  result  of  the 
increased  number  of  Form  8-K  items? 
Are  some  new  items  more  costly  to 
report  than  others?  How  many  more 
Form  8-K  reports  would  a  registrant 
expect  to  file  within  the  course  of  a  year 
if  we  adopt  the  proposed  new  Form  8- 
K  items?  Are  companies  in  particular 
industries  or  of  particular  size  likely  to 
file  more  reports  than  others?  Please 
provide  any  quantitative  data  on  which 
you  rely  in  formulating  your  comments. 


"^  EDGARLink  is  downloadable  fne  of  charge  to 
filers  from  our  website  at  http:;// 
www.edgarfiling.sec.gpv. 
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Would  maintaining  the  current  level 
of  liability  to  which  Form  8-K  is  subject 
add  to  companies'  costs  in  light  of  the 
new  disclosures  that  they  would  have  to 
make?  What  data  is  available  to  support 
any  predicted  increase  in  costs?  To  the 
extent  that  a  reduction  in  the  level  of 
liability  would  mitigate  the  cost  of 
providing  more  information  in  a  more 
timely  manner,  should  we  consider 
reducing  liability  for  Form  8-K 
disclosures?  Would  a  reduction  in 
liability  negatively  affect  the  quality  of 
the  information  reported? 

V.  Efiect  on  EfBdency,  Conqiedtion  and 
Capital  Formation 

Section  23(a)(2)  "•  of  the  Exchange 
Act  requires  us,  when  adopting  rules 
under  the  Exchange  Act.  to  consider  the 
impact  that  any  new  rule  would  have  on 
competition.  In  addition.  Section 
23(a)(2)  prohibits  us  from  adopting  any 
rule  that  would  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
piuposes  of  the  Exchange  Act. 

Tne  proposed  amendments  are 
intended  to  improve  the  amount  and 
timeliness  of  current  information 
available  to  investors  and  the  financial 
markets.  We  anticipate  that  these 
proposals  would  enhance  the  proper 
functioning  of  the  capital  markets.  This 
increases  the  competitiveness  of 
companies  participating  in  the  U.S. 
capital  markets.  However,  because  only 
companies  subject  to  the  reporting 
requirements  of  Sections  13  and  15  of 
the  Exchange  Act  would  be  required  to 
make  the  disclosures  in  this  proposal, 
competitors  not  subject  to  those 
reporting  requirements  potentially 
could  gain  an  informational  advantage. 
If  the  proposal  to  shorten  filing 
deadlines  increases  the  number  of 
companies  who  file  their  reports  late, 
this  could  reduce  the  number  of 
companies  eligible  for  short-form  and 
delayed  shelf  registration. 

We  request  comment  on  whether  the 
proposed  amendments,  if  adopted, 
would  impose  a  burden  on  competition. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
for  their  views  if  possible. 

Section  2(b) "»  of  the  Securities  Act 
and  Section  3(f)  '^o  of  the  Exchange  Act 
require  us,  when  engaging  in 
rulemaking  where  we  are  required  to 
consider  or  determine  whether  an  action 
is  necessary  or  appropriate  in  the  public 
interest,  to  consider,  in  addition  to  the 
protection  of  investors,  whether  the 
action  will  promote  efficiency. 


'"15U.S.C78*>r(aM2). 

>wi5U.S.C77h(b). 

»«'15U.S.C78c(n. 


competition,  and  capital  formation.  The 
proposed  amendments  would  enhance 
our  reporting  requirements.  The 
purpose  of  the  amendments  is  to 
increase  the  amount  and  the  timeliness 
of  important  information  disclosed  to 
investors.  This  should  improve 
investors'  ability  to  make  informed 
investment  and  voting  decisions. 
Informed  investor  decisions  generally 

!>romote  market  efficiency  and  capital 
brmation.  As  noted  above,  however,  the 
proposals  could  have  certain  indirect 
consequences,  such  as  precluding  some 
companies  from  using  shoit-fbrm 
registration  if  they  fail  to  comply  with 
the  abbreviated  filing  deadlines,  which 
could  adversely  impact  their  ability  to 
raise  capital.  The  possibility  of  these 
effects  and  their  magnitude  if  they  were 
to  occur  are  difficult  to  quantify. 

We  request  comment  on  whether  the 
proposed  amendments,  if  adopted, 
would  promote  efficiency,  competition, 
and  capital  formation.  Commenters  are 
requested  to  provide  empirical  data  and 
other  factual  support  for  their  views  if 
possible. 

VI.  Initial  Regulatory  Fleidbility 
Analycis 

This  Initial  Regulatory  Flexibility 
Analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  603.  It  relates 
to  proposed  revisions  to  Exchange  Act 
Form  8-K. 

A.  Reasons  for  the  Proposed  Action 

Exchange  Act  Form  8-K  is  used  by 
companies  for  current  reports  under 
Section  13  or  15(d)  of  the  Exchange  Act 
that  are  filed  pursuant  to  Exchange  Act 
Rule  13a-ll  or  15d-ll,  and  for  reports 
of  nonpublic  information  required  to  be 
disclosed  by  Regulation  FD.  Currently,  a 
company  subject  to  these  requirements 
must  file  a  Form  8-K  upon  the 
occurrence  of  one  or  more  of  the 
following  events: 

•  Change  in  control  of  the  company 

•  Company's  acquisition  or 
disposition  of  a  significant  amount  of 
assets,  not  in  the  ordinary  coiuse  of 
business 

•  Bankruptcy  or  receivership 

•  Change  in  the  company's  certifying 

accountant 

•  Resignation  of  a  director 

•  Change  in  the  company's  fiscal  vear 
Most  Form  8-K  reports  must  be  filed 

within  15  calendar  days  after 
occurrence  of  the  event  to  which  the 
report  relates,  although  reports 
concerning  changes  in  the  company's 
certifying  accountant  and  resignation  of 
directors  are  due  within  five  business 
days  after  their  occurrence.  Companies 
also  may  use  Form  8-K,  at  their  option, 
to  report  events  that  the  company  deems 


important  to  shareholders.  Additionally, 
a  company  may  use  the  form  to  satisfy 
its  Regulation  FD  disclosure 
requirements.  ^  ^^  We  believe  that 
investors  and  the  securities  markets 
need  more  timely  access  to  a  greater 
range  of  information  concerning 
significant  corporate  events  than 
ciurently  required  by  Form  8— K.  The 
proposed  revisions  to  Form  8-K  would: 
(1)  significantly  increase  the  list  of 
events  that  trigger  a  Form  8-K  filing 
requirement;  and  (2)  require  most  Form 
8-K  reports  to  be  filed  no  later  than  the 
second  business  day  following 
occurrence  of  the  event  to  which  the 
report  relates.^'^ 

B.  Objectives 

The  proposals  would  enhance 
investor  confidence  in  the  fairness  and 
integrity  of  the  seciuities  markets  by 
requiring  companies  to  provide  more 
current  disclosure  about  several 
significant  corporate  events.  In  addition 
to  accelerating  the  filing  deadlines  for 
events  that  already  trigger  the  Form  8- 
K  filing  requirements,  the  proposals 
would  expand  the  types  of  information 
covered  by  Form  8-K  to  include: 

•  Entry  into  a  material  agreement  not 
made  in  the  ordinary  course  of  business: 

•  Termination  of  a  material 
agreement  not  made  in  the  ordinary 
course  of  business; 

•  Termination  or  reduction  of 
business  relationship  with  a  customer; 

•  Creation  of  any  direct  or  contingent 
financial  obligation  that  is  material  to 

the  company; 

•  Events  triggering  a  direct  or 
contingent  financial  obligation  that  is 
material  to  the  company; 

•  Exit  activities  including  material 
write-offs  and  restructuring  charges; 

•  Any  material  impairment; 

•  A  cnange  in  a  rating  agency 
decision,  issuance  of  a  credit  watch  or 
change  in  a  company  outlook; 

•  Movement  of  the  company's 
securities  fit)m  one  exchange  or 

a  notation  system  to  another,  delisting  of 
le  company's  securities  from  an 
exchange  or  quotation  system,  or  a 
notice  mat  a  company  does  not  comply 
with  a  listing  standard; 

•  Conclusion  or  notice  that  security 
holders  no  longer  should  rely  on  the 


"^  Form  S-K  is  not  the  exclusive  means  by  which 
8  company  can  comply  with  the  requirements  of 
Regulation  FD.  Alternatively,  a  company  may 
comply  with  Regulation  FD  by  disclosing  the 
information  through  another  method  or 
combination  of  methods  that  is  reasonably  designed 
to  effect  broad.  non-«xclusionary  distribution  of  the 
information  to  the  public. 

*"  Filings  under  current  Item  5  for  volunatary 
reporting  have  no  deadline,  while  submissions 
under  current  Item  9  for  Regulation  FD  disclosures 
are  filed  based  on  the  requirements  of  Regulation 
FD. 


Federal  Register /Vol.  67,  No.  122 /Tuesday,  June  25,  2002  /  Proposed  Rules 


42935 


company's  previously  issued  financial 
statements  or  a  related  audit  report;  and 

•  Any  material  limitation,  restriction, 
or  prohibition,  including  the  beginning 
and  end  of  lock-out  periods,  regarding 
the  company's  employee  benefit, 
retirement  and  stock  ownership  plans. 

We  also  are  proposing  to  move  the 
following  items  from  other  Exchange 
Act  reports  to  Form  8-K: 

•  Unregistered  sales  of  equity 
secvuities  by  the  company;  and 

•  Material  modifications  to  rights  of 
the  company's  security  holders. 

Finally,  we  are  proposing  to  expand 
the  ciuront  Form  8-K  item  that  requires 
disclosure  about  the  resignation  of  a 
director  to  also  require  disclosure 
regarding  the  appointment  or  departvue 
of  a  company's  principal  officers  and 
newly  elected  directors.  We  would  also 
combine  the  current  Form  8-K  item 
regarding  changes  in  fiscal  years  with  a 
requirement  to  disclose  material 
amendments  in  a  corporation's  articles 
or  bylaws.  We  believe  that  these 
proposals  would  provide  for  faster  and 
more  effective  disclosure  of  important 
information  by  issuers  to  the  investing 
public. 

C.  Legal  Basis     ^ 

We  are  proposing  the  amendments  to 
Form  8-K  under  the  authority  set  forth 
in  Sections  7, 10  and  19  of  the 
Seouities  Act  and  Sections  12, 13, 15, 
23.  and  36  of  the  Exchange  Act. 

D.  Small  Entities  Subject  to  the 
Proposed  Revisions 

The  proposed  changes  to  Form  8-K 
would  affect  issuers  that  are  small 
entities.  Exchange  Act  Rule  0-10(a)"3 
deffnes  an  issuer,  other  than  an 
investment  company,  to  be  a  "small 
business"  or  "small  organization"  if  it 
had  total  assets  of  $5  million  or  less  on 
the  last  day  of  its  most  recent  fiscal  year. 
As  of  February  20,  2002,  we  estimated 
that  there  were  approximately  2,500 
issuers,  other  than  investment 
companies,  that  may  be  considered 
small  entities.  The  proposed  revisions  to 
Form  8-K  would  apply  to  any  small 
entity  that  is  subject  to  Exchange  Act 
reporting  requirements. 

E.  Reporting,  Recordkeeping,  And  Other 
Compliance  Requirements 

Form  8-K  currently  consists  of  nine 
disclosure  items.  The  amendments 
would  add  13  new  disclosure  items, 
including  those  being  moved  from 
annual  and  quarterly  reports,  and 
substantially  expand  two  existing  items. 
All  small  entities  that  are  subject  to  the 
reporting  requirements  of  13(a)  or  15(d) 


i33i7CFR24O.O-10(a). 


of  the  Exchange  Act  would  be  subject  to 
these  amendments.  Because  reporting 
companies  already  file  Form  8-K  for 
some  events,  no  additional  professional 
skills  beyond  those  currently  possessed 
by  these  filers  would  be  necessary  to 
prepare  the  form  for  the  proposed  new 
types  of  events.  We  expect  that 
reporting  of  these  new  disclosure  items 
would  increase  costs  incurred  by  small 
entities  because  they  would  have  to  file 
Form  8-K  more  frequently.  We  have 
calculated  for  purposes  of  the 
Paperwork  Reduction  Act  that  each 
filer,  including  small  entities,  would  be 
subject  to  an  added  annual  reporting 
burden  of  approximately  3.75  hours  and 
an  estimated  annual  average  cost  of 
$3,375  for  disclosure  assistance  from 
outside  coimsel  as  a  result  of  the 
amendments. 

F.  Duplicative.  Overlapping,  or 
Conflicting  Federal  Rules 

The  proposed  Form  8-K  disclosure 
would  not  duplicate,  overlap,  or  conflict 
with  other  federal  rules.  Companies  file 
Form  8-K  to  report  significant  events 
that  occiu  between  other  required 
Exchange  Act  filings.  Although  limited 
Form  8-K  disclosiu«  and  some  exhibits 
attached  to  Form  8-K  may  have  to  be 
included  as  part  of  subsequent  annual 
or  quarterly  reports  filed  by  the 
company,  most  Form  8-K  disclosuire 
does  not  have  to  be  repeated  in  another 
filing.  We  are  proposing  to  eliminate 
from  the  annual  and  quarterly  reports 
the  items  that  we  are  proposing  to  move 
to  Form  8-K.  There  are  no  other 
requirements  that  companies  file  or 
provide  similar  information  at  the  time 
the  events  triggering  Form  8-K  occur. 

G.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
the  Conunission  to  consider  significant 
alternatives  that  would  accomplish  the 
stated  objective,  while  minimizing  any 
significant  adverse  impact  on  small 
entity  issuers.  In  connection  with  the 
proposed  revisions  to  Form  8-K,  we 
considered  the  following  alternatives: 
(a)  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities;  (b) 
the  clarification,  consolidation,  or 
simplification  of  Form  8-K  reporting 
requirements  for  small  entities;  (c)  the 
use  of  performance  rather  than  design 
standards;  and  (d)  an  exemption  from 
coverage  of  the  Form  8-K  requirements, 
or  any  part  thereof,  for  small  entities. 

We  believe  that  different  compliance 
or  reporting  requirements  or  timetables 
for  small  entities  would  interfere  with 
achieving  the  primary  goal  of  making 
information  about  significant  corporate 


events  promptly  available  to  investors 
and  the  public  securities  markets.  We 
do,  however,  solicit  comment  on 
whether  small  business  issuers,  which 
is  a  broader  category  of  issuers  than 
small  entities,^ 3*  should  be  subject  to 
fewer  Form  8-K  disclosure 
requirements  than  other  issuers.  We  also 
solicit  comment  as  to  whether  small 
business  issuers  should  be  subject  to 
longer  Form  8-K  filing  deadlines. 
Although  we  generally  believe  that  an 
exemption  for  small  entities  from 
coverage  of  the  proposed  revisions  is 
not  appropriate,  we  solicit  comment  on  , 
the  propriety  of  a  complete  exemption 
from  the  requirements  for  small 
business  issuers.  We  also  think  that  the 
current  and  proposed  Form  8-K 
disclosure  requirements  are  clear  and 
straightforward.  They  generally  require 
brief  disclosure  indicating  that  a 
specific  significant  corporate  event  has 
occurred.  Therefore,  it  does  not  seem 
necessary  to  develop  separate 
requirements  for  small  entities.  We  have 
used  design  rather  than  performance 
standards  in  connection  with  the 
proposed  Form  8-K  revisions  because 
we  want  this  disclosure  to  appear  in  a 
spdk:ific  type  of  disclosure  filing  so  that 
investors  will  know  where  to  find 
information  about  specific  significant 
corporate  events  and  that  the  form  is 
comparable  between  large  and  small 
issuers.  We  also  want  the  information  to 
be  filed  electronically  with  us  using  the 
EDGAR  filing  system.  We  do  not  believe 
that  performance  standards  for  small 
entities  would  be  consistent  with  the 
purpose  of  the  proposed  revisions. 

H.  Solicitation  of  Comments 

We  encoiu^e  the  submission  of 
comments  with  respect  to  any  aspect  of 
this  Initial  Regulatory  Flexibility 
Analysis.  In  particular,  we  request 
comments  regarding:  (i)  The  number  of 
small  entity  issuers  that  may  be  affected 
by  the  proposed  revisions;  (ii)  the 
existence  or  nature  of  the  potential 
impact  of  the  proposed  revisions  on 
small  entity  issuers  discussed  in  the 
analysis;  and  (iii)  how  to  quantify  the 
impact  of  the  proposed  revisions. 
Commenters  are  asked  to  describe  the 
nature  of  any  impact  and  provide 
empirical  data  supporting  the  extent  of 


'"Item  10  of  Regulation  S-B  (17  CFR  228.10) 
defines  a  small  business  issuer  as  a  company  that 
has  revenues  of  less  than  S25  million,  is  a  U.S.  or 
Canadian  issuer,  is  not  an  investment  company,  and 
has  a  public  float  of  less  than  S25  million.  Also,  if 
it  is  a  majority  owned  subsidiary,  the  parent 
corporation  also  must  be  a  small  business  issuer. 
Rule  0-10  of  the  Exchange  Act  (17  CFR  240.10) 
defines  a  small  entity  for  purposes  of  the  Regulatory 
Flexibility  Act  as  a  company  that,  on  the  last  day 
of  its  most  recent  fiscal  year,  had  total  assets  of  SS 
million  or  less. 
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the  impact.  Such  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatory  Flexibility  Analysis,  if 
the  proposed  revisions  are  adopted,  and 
will  be  placed  in  the  same  public  file  as 
comments  on  the  proposed  amendments 
themselves. 

Vn.  Small  BusiiMW  Regulatory 
Enforcement  Faimew  Act 

For  pxirposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  ("SBREFA'),'3'  a  rule  is  "major" 
if  it  has  resulted,  or  is  likely  to  result  in: 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consiuners  or  individual  industries: 
or 

•  Significant  adverse  effects  on 
competition,  investment  or  innovation. 

Commenters  should  provide 
empirical  data  on  (a)  the  annual  effect 
on  the  economy:  (b)  any  increase  in 
costs  or  prices  for  consumers  or 
individual  industries;  and  (c)  any  effect 
on  competition,  investment  or 
innovation.  We  request  your  comments 
on  the  reasonableness  of  this  estimate. 

Vm.  SUtutory  Basis 

We  are  proposing  the  amendments  to 
Seciuities  Exchange  Act  Form  8-K 
pursuant  to  Sections  7, 10  and  19  of  the 
Securities  Act,  as  amended,  and 
Sections  12, 13, 15  and  23  of  the 
Securities  Exchange  Act,  as  amended. 

.Text  of  the  Proposed  Amendments 

List  of  Snbfects  in  17  CFR  Parts  228, 
229,  240  and  249 

Brokers,  Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  above,  we 
propose  to  amend  title  17.  chapter  II  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  228-INTEQRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

1.  The  authority  citation  for  Fart  228 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77e.  77f.  77g,  77h.  77). 
77k,  77s.  77Z-2.  77z-3.  77aa(25).  77aa(26), 
77ddd.  77eee,  77ggg,  77hhh.  77jij.  77nnn, 
77888,  781.  78m,  78n.  78o.  78u-5.  78w.  78//. 
78mm,  80a-«,  80a-29.  808-30,  80a-37  and 
80b-ll. 

1228.10    [Amended] 

2.  Amend  §  228.10  by  removing 
paragraph  (e)(l)(iii). 

3.  Amend  §228.601  by: 

a.  Revising  paragraph  (a)(1): 


b.  Adding  new  footnote  "•••••"  to 
the  caption  "Exchange  Act  Forms"  "8- 
K"  in  the  Exhibit  Table: 

c.  Revising  exhibit  titles  (6),.(7)  and 
(1 7)  in  the  Exhibit  Table; 

d.  Removing  "N/A"  corresponding  to 
exhibit  titles  (6)  and  (7)  under  all     - 
captions  in  the  Exhibit  Table: 

e.  Adding  an  "X"  corresponding  to 
exhibit  items  (3),  (6),  (7)  and  (10),  under 
the  caption  "Exchange  Act  Forms"  "8- 
K"  in  the  Exhibit  Table;  and 

f.  Revising  paragraphs  (b)(6),  (b)(7), 
and  (b)(17). 

The  revisions  and  additions  read  as 
follows: 

1228.601    (Mem  601)    Exhibits. 

(a)  Exhibits  and  index  of  exhibits.  (1) 
The  exhibits  required  by  the  exhibit 
table  generally  must  be  filed  or 
incorporated  by  reference. 
***** 

Exhibit  Table 

•        *        *        •        • 

(6)  Notice  of  delisting  or  failure  to 
satisfy  listing  standards 

(7)  Notice  or  letter  on  validity  of  audit 
or  consent 


•"Pub.  L.  No.  104-121.  Title  II.  110 Slat.  857 
(1990). 


(1 7)  Letter  on  departure  of  director 

•        *        •        •        * 

•  *  "A  Form  8-K  (§249.308  of  this 
chapter)  exhibit  is  required  only  if 
relevant  to  the  subject  matter  of  the 
Form  8-K.  For  example,  if  the  FoHn  8- 
K  pertains  to  the  departure  of  a  director, 
only  the  exhibit  described  in  paragraph 
(b)(17)  of  this  section  need  be  filed.  A 
requiiisd  exhibit  may  be  incorporated  by 
reference  from  a  previous  filing. 

(b)  Description  of  exhibits.  *  *  * 

(6)  Notice  of  delisting  or  failure  to 
satisfy  listing  standards.  Any  written 
notice  from  a  national  securities 
exchange  or  national  securities 
association  that  a  class  of  securities  of 
the  small  business  issuer  which  is  listed 
on  the  exchange  or  quoted  in  an  inter- 
dealer  quotation  system  of  the  national 
securities  association  does  not  satisfy  a 
listing  standard  of,  or  has  been  delisted 
frt>m,  the  exchange  or  association. 

(7)  Notice  or  letter  on  validity  of  audit 
or  consent.  Any  written  notice  from  the 
small  business  issuer's  ciurent  or 
previously  engaged  independent 
accountant  that  the  independent 
accotmtant  is  withdrawing  a  previously 
issued  audit  report  or  that  the  small 
business  issuer  no  longer  may  rely  on  a 
previously  issued  audit  report  covering 
one  or  more  years  for  which  the  small 
business  issuer  is  required  to  provide 
audited  financial  statements  under 
Regulation  S-X  (part  210  of  this 
chapter),  and  any  letter  from  the 


independent  accountant  to  the 
Conunission  stating  whether  the 
independent  accountant  agrees  with  the 
statements  made  by  the  small  business 
issuer  describing  the  events  giving  rise 
to  the  notice. 
***** 

(17)  Letter  on  departure  of  director. 
Any  written  correspondence  from  a 
former  director  concerning  the 
circumstances  surroimding  the  former 
director's  resignation,  declination  to 
stand  for  re-election,  or  removal, 
including  a  letter  from  the  former 
director  to  the  Commission  stating 
whether  the  former  director  agrees  with 
statements  made  by  the  small  business 
issuer  describing  the  former  director's 
departure. 
***** 

4.  Amend  §  228.701  to  revise 
paragraph  (e)  to  read  as  follows: 

1 226.701    (Hem  701 )  Recent  sales  of 
unregistered  securitios;  use  of  proceeds 
from  rsgistsied  securities. 

***** 

(e)  If  the  information  called  for  by  this 
paragraph  (e)  is  being  presented  on 
Form  8-K  (§  249.308  of  this  chapter) 
under  the  Exchange  Act.  and  where  the 
securities  sold  by  the  registrant  are 
convertible  or  exchangeable  into  equity 
securities,  or  are  warrants  or  options 
representing  equity  securities,  disclose 
the  terms  of  conversion  or  exercise  of 
the  seciuities. 


PART  229— Standard  InstructlOfM  for 
nilng  Forms  Under  SecurMee  Act  of 
1933,  SocurltiM  Exchange  Act  of  1934 
and  Energy  Policy  and  Conaervatlon 
Act  of  1975-Regulatlon  S-K 

5.  The  authority  citation  for  Part  229 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77e,  77f.  77g.  77h.  77), 
77k.  77s,  77Z-2,  77z-3,  77aa(25),  77aa(26), 
77ddd,  77eee.  77ggg,  77hhh.  77iii,  77jjj. 
77min,  77ss8,  78c,  78i.  78j.  781.  78m,  78n, 
78o,  78U-5,  78w,  78/Ad),  78mm.  79e.  79n, 
79t,  80a-8,  80a-29,  80a-30,  80a-31(c),  80a- 
37,  80a-38(a)  and  80b-ll,  unless  otherwise 
noted. 


§229.10    [At 

6.  Amend  §  229.10  by  redesignating 
paragraph  (c)(2)(i)  as  paragraph  (c)(2) 
and  by  removing  paranaph  (c)(2)(ii). 

7.  Amend  §  229.601  by: 

a.  Revising  paragraph  (a)(1): 

b.  Adding  new  footnote  5  to  the 
caption  "Exchange  Act  Forms"  "8-K" 
in  the  Exhibit  Table: 

d.  Removing  the  "reserved" 
designation  for  exhibits  (6)  and  (7)  and 
adding  titles  to  exhibits  (6)  and  (7)  in 
the  Exhibit  Table; 
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e.  Removing  "N/A"  corresponding  to 
exhibit  titles  (6)  and  (7)  under  all 
captions  in  the  table; 

f.  Adding  an  "X"  corresponding  to 
exhibit  items  (3),  (6),  (7)  and  (10)  under 
the  caption  "Exchange  Act  Forms"  "8- 
K"  in  the  Exhibit  Table; 

g.  Revising  exhibit  title  (17)  in  the 
Exhibit  Table: 

h.  Adding  the  text  of  paragraphs  (b)(6) 
and  (b)(7):  and 

h.  Revising  paragraph  Cb)(17). 

The  revisions  and  additions  read  as 
follows: 

§229.601    (item  601)  Exhibits. 

(a)  Exhibits  and  index  required.  (1) 
Subject  to  Rule  411(c)  (§  230.411(c)  of 
this  chapter)  under  the  Securities  Act 
and  Rule  12b-32  (§  240.1 2b-32  of  this 
chapter)  under  the  Exchange  Act 
regarding  incorporation  of  exhibits  by 
reference,  the  exhibits  required  in  the 
exhibit  table  shall  be  filed  as  indicated, 
as  part  of  the  registration  statement  or 
report. 
***** 

Exhibit  Table 

*        *        *        *        * 

(6)  Notice  of  delisting  or  failiue  to 
satisfy  listing  standards 

(7)  Notice  or  letter  on  validity  of  audit 
or  consent 

***** 

(17)  Letter  on  departiue  of  director 

***** 

5.  Form  8-K  Exhibits.  A  Form  8-K 
(§  249.308  of  this  chapter)  exhibit  is 
required  only  if  relevant  to  the  subject 
matter  of  the  Form  8-K.  For  example,  if 
the  Form  8-K  pertains  to  the  departure 
of  a  director,  only  the  exhibit  described 
in  paragraph  (b)(17)  of  this  section  need 
be  filed.  A  required  exhibit  may  be 
incorporated  by  reference  from  a 
previous  filing. 

(b)  Description  of  exhibits.  *  *  * 

(6)  Notice  of  delisting  or  failure  to 
satisfy  listing  standards.  Any  written 
notice  from  a  national  securities 
exchange  or  national  securities 
association  that  a  class,  of  securities  of 
the  registrant  which  is  listed  on  the 
exchange  or  quoted  in  an  inter-dealer 
quotation  system  of  the  national 
securities  association  does  not  satisfy  a 
listing  standard  of,  or  has  been  delisted 
from,  the  exchange  or  association. 

(7)  Notice  or  letter  on  validity  of  audit 
or  consent.  Any  written  notice  from  the 
registrant's  ciurent  or  previously 
engaged  independent  accountant  that 
the  independent  accountant  is 
withdrawing  a  previously  issued  audit 
report  or  that  the  registrant  no  longer 
may  rely  on  a  previously  issued  audit 
report  covering  one  or  more  years  for 


which  the  registrant  is  required  to 
provide  audited  financial  statements 
under  Regulation  S-X  (part  210  of  this 
chapter),  including  any  letter  from  the 
independent  accoimtant  to  the 
Conunission  stating  whether  the 
independent  accountant  agrees  with  the 
statements  made  by  the  registrant 
describing  the  events  giving  rise  to  the 
notice. 
*        *        *        *        • 

(17)  Letter  on  departure  of  director. 
Any  written  correspondence  from  a 
former  director  concerning  the 
circumstances  siurounding  the  former 
director's  resignation,  declination  to 
stand  for  re-election,  or  removal, 
including  a  letter  from  the  former 
director  to  the  Commission  stating 
whether  the  former  director  agrees  with 
statements  made  by  the  registrant 
describing  the  former  director's 
departure. 
***** 

8.  Amend  §  229.701  to  revise 
paragraph  (e)  to  read  as  follows: 

§  229.701    (Item  701 )  Recent  sales  of 
unregistered  securities;  use  of  proceeds 
from  registered  securities. 

***** 

(e)  Terms  of  conversion  or  exercise.  If 
the  information  called  for  by  this 
paragraph  (e)  is  being  presented  on 
Form  8-K  (§  249.308  of  this  chapter) 
under  the  Exchange  Act,  and  where  the 
securities  sold  by  the  registrant  are 
convertible  or  exchangeable  into  equity 
securities,  or  are  warrants  or  options 
representing  equity  securities,  disclose 
the  terms  of  conversion  or  exercise  of 
the  securities. 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

9.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g.  77j, 
77s,  77Z-2,  77z-3,  77eee,  77ggg,  77nnn, 
77S8S.  77ttt,  78c.  78d,  78e,  78f,  78g,  78i.  78j. 
78J-1.  78k.  78k-l,  78/,  78m,  78n,  78o,  78p. 
78q,  78s,  78u-5.  78w,  78x.  78//,  78mm.  79q, 
79t,  80a-20,  80a-23,  80a-29.  80a-37,  80b-3, 
80b-4  and  80b-ll,  unless  otherwise  noted. 
***** 

10.  Amend  §  240.1 2b-25  by  revising 
the  heading  and  paragraphs  (a)  and 
(b)(2)(ii)  to  read  as  follows: 

§240.12b-25    Notification  of  inability  to 
timely  file  all  or  any  required  portion  of  a 
Form  10-K,  10-KSB,  20-F,  11-K.  N-SAR. 
Form  10-Q,  Form  10-OSB  or  Form  8-K. 

(a)  If  all  or  any  required  portion  of  an 
aimual  or  transition  report  on  Form  10- 
K,  10-KSB,  20-F,  11-K,  or  a  quarterly 
or  transition  report  on  Form  10-Q  or 


10-QSB,  or  a  current  report  on  Form  8- 
K  required  to  be  filed  pursuant  to 
sections  13  or  15(d)  of  the  Act  and  rules 
thereunder,  or  if  all  or  any  portion  of  a 
semi-annual,  annual  or  transition  report 
on  Form  N-SAR  required  to  be  filed 
pursuant  to  section  30  of  the  Investment 
Company  Act  of  1940  and  the  rules 
thereunder  is  not  filed  within  the  time 
period  prescribed  for  such  report,  the 
registrant,  no  later  than  one  business 
day  after  the  due  date  for  such  report, 
shall  file  a  Form  12b-25  (17  CFR 
249.322)  with  the  Commission  which 
shall  contain  disclosure  of  its  inability 
to  file  the  report  timely  and  the  reasons 
therefor  in  reasonable  detail. 

(b)*  *  • 

(D*  *  • 

(2)*  •  * 

(i)  *  '  • 

(ii)  The  subject  annual  report,  semi- 
annual report  or  transition  report  on 
Form  10-K,  10-KSB,  20-F,  11-K  or  N- 
SAR,  or  portion  thereof,  will  be  filed  no 
later  than  the  fifteenth  calendar  day 
following  the  prescribed  due  date;  or  the 
subject  quarterly  report  or  transition 
report  on  Form  10-Q  or  10-QSB,  or 
portion  thereof,  will  be  filed  no  later 
than  the  fifth  calendar  day  following  the 
prescribed  due  date;  or  the  subject 
current  report  on  Form  8-K,  or  portion 
thereof,  will  be  filed  no  later  than  the 
second  business  day  following  the 
prescribed  due  date  and,  in  the  case  of 
Form  8-K,  specifying  the  Item  number 
or  numbers  to  be  included  in  the  filing: 
and 
***** 

11.  Amend  §  240.13a-ll  by  adding 
new  paragraph  (c)  and  a  new  note  to 
read  as  follows: 

§240.13a-11    Current  reports  on  Form  6-K 
(§249.306  of  m»  ciiaptsr). 

***** 

(c)  A  registrant  that  fails  to  file  a  Form 
8-K  that  is  required  to  be  filed  shall  not 
be  liable  under  Sections  13  and  15(d]  of 
the  Exchange  Act  for  the  failure  to  file 
in  a  timely  maimer  if  all  of  the  following 
conditions  are  satisfied: 

(1)  On  the  Form  8-K  due  date,  the 
company  maintained  sufficient 
procedures  to  provide  reasonable 
assurances  that  the  registrant  is  able  to 
collect  process  and  disclose,  within  the 
specified  time  period,  the  information 
required  to  be  disclosed  by  Form  8-K; 
and 

(2)  No  officer,  employee  or  agent  of 
the  registrant  knew,  or  was  reckless  in 
not  knowing,  that  a  report  on  Form  8- 
K  was  required  to  be  filed  and  once  an 
executive  officer  of  the  registrant 
became  aware  of  its  failure  to  file  a 
required  Form  8-K,  it  promptly  (and  not 
later  than  two  business  days  after 
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becoming  aware  of  its  failure  to  file) 
filed  a  Form  8-K  with  the  Commission 
containing  the  required  information  and 
stating  the  date,  or  approximate  date,  on 
which  the  report  should  have  been  filed. 

Note:  This  rule  does  not  have  any  effect  on 
a  registrant's  liability  under  any  other 
provision  of  the  securities  laws,  including 
without  limitation  Rule  lOb-5  ($240.10b-S 
of  this  chapter)  under  the  Exchange  Act  and 
Section  It  of  the  Securities  Act.  This  rule 
does  not  apply  to  Item  3.05  of  Form  8-K. 

12.  Amend  §  240.15d-10  by  revising 
the  note  after  paragraph  (i)  to  read  as 
follows: 

|a40.15d-10    Transition  Reports. 

(i)*  •  • 

Note:  In  addition  to  the  report  or  reports 
required  to  be  Hied  pursuant  to  this  section, 
every  issuer,  except  a  foreign  private  issuer 
or  an  investment  company  required  to  file 
reports  pursuant  to  Rule  30bl-l  under  the 
Investment  Company  Act  of  1940,  that 
changes  its  fiscal  closing  date  is  required  to 
file  a  report  on  Form  S-K  responding  to  Item 
5.03  thereof  within  the  period  specified  in 
General  Instruction  B.l.  to  that  form. 

13.  By  amending  §240.1 5d-ll  by 
adding  new  paragraph  (c)  and  a  new 
note  to  read  as  follows: 

f240.18d-11    Current  reports  on  Form  »-K 
(f  249.3M  ol  this  diaplsr). 

(c)  A  registrant  that  fails  to  file  a  Form 
&-K  that  is  required  to  be  filed  shall  not 
be  liable  under  Sections  13  and  15(d)  of 
the  Exchange  Act  for  the  failure  to  file 
in  a  timely  manner  if  all  of  the  following 
conditions  are  satisfied: 

(i)  On  the  Form  B-K  due  date,  the 
company  maintained  sufficient 
procedures  to  provide  reasonable 
assurances  that  the  registrant  is  able  to 
collect,  process  and  disclose,  within  the 
specified  time  period,  the  information 
required  to  be  disclosed  by  Form  8-K; 
and 

(ii)  No  officer,  employee  or  agent  of 
the  registrant  knew,  or  was  reckless  in 
not  knowing,  that  a  report  on  Form  8- 
K  was  required  to  be  filed  and  once  an 
executive  officer  of  the  registrant 
became  aware  of  its  failure  to  file  a 
required  Form  S-K,  it  promptly  (and  not 
later  than  two  business  days  after 
becoming  aware  of  its  failure  to  file) 
filed  a  Form  8-K  with  the  Commission 
containing  the  required  information  and 
stating  the  date,  or  approximate  date,  on 
which  the  report  should  have  been  filed. 

Note:  This  rule  does  not  have  any  effect  on 
a  registrant's  liability  under  any  other 
provision  of  the  securities  laws,  including 
without  limitation  Rule  lOb-5  (§240.10b-5 
of  this  chapter)  under  the  Exchange  Act  and 


Section  11  of  the  Securities  Act.  This  rule 
does  not  apply  to  Item  3.05  of  Form  8-K. 

PART  249-FOmiS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

14.  The  authority  citation  for  part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a,  et  seq.,  unless 
otherwise  noted. 


15.  By  amending  Form  8-K 
(referenced  in  §  249.308)  by  revising 
General  Instructions  B.l,  B.2,  B.3.  B.4 
and  B.5,  and  by  revising  all  of  the  items 
appearing  under  the  caption 
"Information  to  Be  Included  in  the 
Report"  after  the  General  Instructions  to 
read  as  follows: 

Note:  The  text  of  Form  8-K  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  8-^ 

Current  Report 

Pursuant  to  Section  13  or  15(d)  of  the 
Securities  Exchange  Act  of  1934 


General  Instructions 


B.  Events  To  Be  Reported  and  Time  for 
Filing  of  Reports 

1.  A  report  on  this  form  is  required  to 
be  filed  upon  the  occiurence  of  any  one 
or  more  of  the  events  specified  in  the 
items  in  Sections  1-5  of  this  form.  A 
report  is  to  be  filed  within  two  biisiness 
days  after  occurrence  of  the  event.  If  the 
event  occurs  on  a  Saturday,  Simday.  or 
holiday  on  which  the  Commission  is  not 
open  for  business,  then  the  two  business 
day  period  shall  begin  to  run  on  and 
include  the  first  business  day  thereafter. 
A  registrant  either  furnishing  a  report  on 
this  tbrm  under  Item  6.01  (Regulation 
FD  Disclosure)  or  electing  to  file  a  report 
on  this  form  under  Item  7.01  (Other 
Events)  solely  to  satisfy  its  obligations 
under  Regulation  FD  (§  243.100  and 

§  243.101  of  this  chapter)  must  furnish 
such  report  or  make  such  filing  in 
accordance  with  the  requirements  of 
Rule  100(a)  of  Regulation  FD 
(§  243.100(a)  of  this  chapter). 

2.  The  information  in  a  report 
furnished  punuant  to  Item  6.01 
(Regulation  FD  Disclosure)  shall  not  be 
deemed  to  be  "filed"  for  purposes  of 
Section  18  of  the  Exchange  Act  or 
otherwise  subject  to  the  Uabilities  of 
that  section,  unless  the  registrant 
specifically  states  that  the  information  is 
to  be  considered  "filed"  under  the 
Exchange  Act  or  incorporates  it  by 
reference  into  a  filing  under  the 
Securities  Act  or  the  Exchange  Act 


3.  If  the  registrant  previously  has 
reported  substantially  the  same 
information  as  required  by  this  form,  the 
registrant  need  not  make  an  additional 
report  of  the  information  on  this  form. 
To  the  extent  that  an  item  calls  for 
disclosure  of  subsequent  developments 
concerning  a  previously  reported  event 
or  transaction,  any  information  required 
in  the  new  report  about  the  previously 
reported  event  or  transaction  may  be 
provided  by  incorporation  by  reference 
to  the  previously  filed  report.  The  term 
"previously  reported"  is  defined  in  Rule 
12b-2  (S240.12b-2  of  this  chapter). 

4.  When  considering  ciirrent  reporting 
on  this  form,  particularly  of  other  events 
of  material  importance  pursuant  to  Item 
6.01  (Regulation  FD  Disclosure)  and 
Item  7.01  (Other  Events),  registrants 
should  have  due  regard  for  the  accuracy, 
completeness  and  currency  of  the 
information  in  registration  statements 
filed  under  the  Securities  Act  which 
incorporate  by  reference  information  in 
reports  filed  pursuant  to  the  Exchange 
Act,  including  reports  on  this  form. 

5.  A  registrant's  report  under  Item 
6.01  (Relation  FD  Disclosure)  or  Item 
7.01  (Other  Events)  will  not  be  deemed 
an  admission  as  to  the  materiality  of  any 
information  in  the  report  that  is 
required  to  be  disclosed  solely  by 
Regulation  FD. 
***** 

Information  To  Be  Included  in  the 
Report 

Section  1 — Registrant's  Business  and    - 
Operations 

Item  1.01    Entry  into  a  Material 
Agreement 

If  the  registrant  has  entered  into  an 
agreement  that  is  material  to  the 
registrant  and  not  made  in  the  ordinary 
coiirse  of  the  registrant's  business,  or 
into  any  material  amendment  of  such 
agreement,  furnish  the  following 
information: 

(a)  The  identity  of  the  parties  to  the 
agreement  and  a  description  of  any 
material  relationship  between  any  of  the 
parties  other  than  in  respect  of  the 
agreement; 

(b)  A  brief  description  of  the 
agreement; 

(c)  The  rights  and  obligations  of  each 
party  to  the  agreement  that  are  material 
to  the  registrant; 

(d)  Any  material  conditions  to  the 
agreement  becoming  binding  or 
effective;  and 

(e)  The  duration  of  the  agreement  and 
any  material  termination  provisions. 

Instructions. 

1.  For  purposes  of  this  Item  1.01,  an 
"agreement"  means  any  definitive 
agreement,  whether  unconditionally    . 
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binding  or  binding  subject  to  stated 
conditions,  any  letter  of  intent  or  other 
non-binding  agreement  or  any  similar 
document. 

2.  Any  material  agreement  not  made 
in  the  ordinary  course  of  the  registrant's 
business  must  be  disclosed  under  this 
Item  1.01.  An  agreement  is  deemed  to  be 
not  made  in  the  ordinary  course  of  a 
registrant's  business,  and  therefore  must 
be  disclosed  under  this  item,  even  if  the 
agreement  is  such  as  ordinarily 
accompanies  the  kind  of  business 
conducted  by  the  registrant,  if  it 
involves  the  subject  matter  identified  in 
Item  601(b)(10)(ii){AHD)  of  Regulation 
S-K.  An  agreement  involving  the 
subject  matter  identified  in  Item 
601(b)(10)(iii)(A)  or  (B)  also  must  be 
disclosed  unless  Item  601(b)(10)(iii)(C) 
would  not  require  the  registrant  to  file 

a  material  contract  involving  the  same 
subject  matter  as  an  exhibit. 

3.  A  registrant  must  provide 
disclosure  under  this  Item  1.01  if  the 
registrant  succeeds  as  a  party  to  the 
agreement  by  assumption  or  assignment. 

4.  Disclosure  of  a  material  amendment 
is  required  under  this  item  even  if  the 
underlying  agreement  previously  has 
not  been  disclosed  because  the 
agreement  was  entered  into  prior  to  the 
effective  date  of  this  Item  1.01.  In  such 

a  case,  the  amendment  and  the 
underlying  agreement- must  be  filed  as 
exhibits  to  the  report  disclosing  the 
amendment. 

Item  1 .02    Termination  of  a  Material 
Agreement 

If  a  definitive  material  agreement,  or 
other  material  agreement  or  instrument, 
which  was  not  made  in  the  ordinary 
course  of  the  registrant's  business  and  to 
which  the  registrant  is  a  party,  is 
terminated  and  termination  of  the 
agreement  is  material  to  the  registrant, 
provide  the  following: 

(a)  the  identity  of  tne  parties  to  this 
agreement  and  a  description  of  any 
material  relationship  between  any  of  the 
parties  other  than  in  respect  of  the 
agreement; 

(b)  a  brief  description  of  the 
agreement; 

(c)  a  description  of  the  material 
circimiistances  surrounding  the 
termination; 

(d)  any  material  early  termination 
penalties  inciirred  by  the  registrant;  and 

(e)  a  discussion  of^management's 
analysis  of  the  effect  of  the  termination 
on  the  registrant. 

Instructions. 

1.  No  disclosure  is  required  under  this 
Item  1.02  during  negotiations  or 
discussions  regarding  termination  of  an 
agreement  unless  and  imtil  the 
agreement  has  been  terminated  or  the 


registrant  decides  to  terminate  the 
agreement.  If  the  registrant  is  not  the 
terminating  party,  no  disclosure  is 
required  until  the  terminating  party  has 
notified  the  registrant  of  the  termination 
in  writing,  imless  the  agreement 
provides  for  notification  in  another 
manner,  and  all  material  conditions  to 
termination  other  than  those  within  the 
control  of  the  terminating  party  or  the 
passage  of  time  have  been  satisfied. 

2.  Disclosure  of  the  termination  of  a 
material  agreement  is  required  under 
this  item  even  if  the  agreement 
previously  was  not  disclosed  because 
the  agreement  was  entered  into  prior  to 
effectiveness  of  Item  1.01.  In  such  a 
case,  the  terminated  material  agreement 
must  be  filed  as  an  exhibit  to  the  report 
disclosing  the  termination. 

Item  1.03    Termination  or  Reduction  of 
Business  Relationship  with  Customer 

If  the  registrant  becomes  aware  that  a 
customer  has  terminated  or  reduced  the 
scope  of  a  business  relationship  with 
the  registrant  and  the  amount  of  loss  of 
revenues  to  the  registrant  from  such 
termination  or  reduction  represents  an 
amoimt  equal  to  10%  or  more  of  the 
registrant's  consolidated  revenues 
during  the  registrant's  most  recent  fiscal 
year,  identify  the  customer  and  dfscuss 
management's  analysis  of  the  effect  of 
the  loss  or  reduction  on  the  registrant. 
For  purposes  of  this  item,  a  group  of 
customers  under  common  control  or 
customers  that  are  affiliates  of  each 
other  would  be  regarded  as  a  single 
customer. 

Instruction.  No  disclosure  is  required 
imder  this  Item  1.03  during  negotiations 
or  discussions  with  a  customer  or  group 
of  related  customers  unless  and  until  an 
executive  officer  of  the  registrant  is 
aware  that  the  termination  or  reduction 
required  to  be  disclosed  has  occurred  or 
will  occur.  A  reduction  or  suspension  of 
orders  will  not  trigger  a  disclosure 
requirement  unless  and  until  an 
executive  officer  of  the  registrant  is 
aware  that  a  termination  of  reduction  of 
a  business  relationship  requiring 
disclosure  has  occurred. 

Section  2 — Financial  Information 

Item  2.01    Completion  of  Acquisition 
or  Disposition  of  Assets 

If  the  registrant  or  any  of  its  majority- 
owned  subsidiaries  has  completed  the 
acquisition  or  disposition  of  a 
significant  amoimt  of  assets,  otherwise 
than  in  the  ordinary  course  of  business, 
furnish  the  following  information: 

(a)  The  date  of  completion  of  the 
transaction; 

(b)  A  brief  description  of  the  assets 
involved; 


(c)  The  nature  and  amount  of 
consideration  given  or  received  for  the 
assets  and,  if  applicable,  the  formula  or 
principle  followed  in  determining  the 
amount  of  such  consideration; 

(d)  The  identity  of  the  person(s)  from 
whom  the  assets  were  acquired  or  to 
whom  they  were  sold  and  the  nature  of 
any  material  relationship,  other  than  in 
respect  of  the  transaction,  between  such 
person(s)  and  the  registrant  or  any  of  its 
affiliates,  or  any  director  or  officer  of  the 
registrant,  or  any  associate  of  any  such 
director  or  officer;  and 

(e)  If  the  transaction  being  reported  is 
an  acquisition,  the  source  and  the 
amoimt  of  funds  or  other  consideration 
used  in  making  the  purchases,  and  if 
any  part  of  the  purchase  price  is 
represented  by  funds  or  other 
consideration  borrowed  or  otherwise 
obtained  for  the  purpose  of  acquiring, 
holding,  trading  or  voting  the  securities, 
a  description  of  the  transaction  and  the 
names  of  the  parties  to  the  transaction, 
except  that  if  the  source  of  all  or  any 
part  of  the  funds  is  a  loan  made  in  the 
ordinary  course  of  business  by  a  bank, 
as  defined  in  Section  3(a)(6}  of  the 
Exchange  Act,  the  name  of  the  bank 
shall  not  be  made  available  to  the  public 
if  the  person  at  the  time  of  filing  the 
report  so  requests  in  writing  and  files 
such  request,  naming  such  bank,  with 
the  Secretary  of  the  Commission. 

Instructions. 

1.  No  information  need  be  given  as  to 
(i)  any  transaction  between  any  person 
and  any  wholly-owned  subsidiary  of 
such  person;  (ii)  any  transaction 
between  two  or  more  wholly-owned 
subsidiaries  of  any  person;  or  (iii)  the 
redemption  or  other  acquisition  of 
securities  from  the  public,  or  the  sale  or 
other  disposition  of  securities  to  the 
public,  by  the  issuer  of  such  securities. 

2.  The  term  "acquisition"  includes 
every  purchase,  acquisition  by  lease, 
exchange,  merger,  consolidation, 
succession  or  other  acquisition,  except 
that  the  term  does  not  include  the 
construction  or  development  of  property 
by  or  for  the  registrant  or  its  subsidiaries 
or  the  acquisition  of  materials  for  such 
purpose.  The  term  "disposition" 
includes  every  sale,  disposition  by 
lease,  exchange,  merger,  consolidation, 
mortgage,  assignment  or  hypothecation 
of  assets,  whether  for  the  benefit  of 
creditors  or  otherwise,  abandonment, 
destruction,  or  other  disposition. 

3.  The  information  called  for  by  this 
item  is  to  be  given  as  to  each  transaction 
or  series  of  related  transactions  of  the 
size  indicated.  The  acquisition  or 
disposition  of  securities  is  deemed  the 
indirect  acquisition  or  disposition  of  the 
assets  represented  by  such  securities  if 
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it  results  in  the  acquisition  or 
disposition  of  control  of  such  assets. 

4.  An  acquisition  or  disposition  shall 
be  deemed  to  involve  a  significant 
amount  of  assets: 

(i)  If  the  registrant's  and  its  other 
subsidiaries'  equity  in  the  net  book 
value  of  such  assets  or  the  amount  paid 
or  received  for  the  assets  upon  such 
acquisition  or  disposition  exceeded 
10%  of  the  total  assets  of  the  registrant 
and  its  consolidated  subsidiaries;  or 

(ii)  If  it  involved  a  business  (see 
§  210.11-01(d)  of  this  chapter)  that  is 
significant  (see  §210.1  l-01(b)  of  this 
chapter). 

Acquisitions  of  individually 
insignificant  businesses  are  not  required 
to  be  reported  pursuant  to  this  Item  2.01 
unless  they  are  related  businesses  (see 
§  210.3-05(a)(3)  of  this  chapter)  and  are 
significant  in  the  aggregate. 

5.  Attention  is  directed  to  the 
requirements  in  Item  8.01  (Financial 
Statements  and  Exhibits)  with  respect  to 
the  filing  of: 

(i)  Financial  statements  of  businesses 
acquired; 

(ii)  Pro  forma  financial  information; 
and 

(iii)  Copies  of  the  plans  of  acquisition 
or  disposition  as  exhibits  to  the  report. 

Item  2.02    Bankruptcy  or  Receivership 

(a)  If  a  receiver,  fiscal  agent  or  similar 
officer  has  been  appointed  for  a 
registrant  or  its  parent,  in  a  proceeding 
under  the  Bankruptcy  Act  or  in  any 
other  proceeding  under  State  or  Federal 
law  in  which  a  court  or  governmental 
authority  has  assumed  jurisdiction  over 
substantially  all  of  the  assets  or  business 
of  the  registrant  or  its  parent,  or  if  such 
jurisdiction  has  been  assumed  by 
leaving  the  existing  directors  and 
officers  in  possession  but  subject  to  the 
supervision  and  orders  of  a  court  or 

Sjovemmental  authority,  disclose  the 
ollowing: 

(1)  The  name  or  other  identification  of 
the  proceeding; 

(2)  The  identity  of  the  court  or 
governmental  authority; 

(3)  The  date  that  jurisdiction  was 
assumed:  and 

(4)  The  identity  of  the  receiver,  fiscal 
agent  or  similar  officer  and  the  date  of 
his  or  her  appointment. 

(b)  If  an  order  confirming  a  plan  of 
reorganization,  arrangement  or 
liquidation  has  been  entered  by  a  court 
or  governmental  authority  having 
supervision  or  jurisdiction  over 
substantially  all  of  the  assets  or  business 
of  the  registrant  or  its  parent,  disclose 
the  following; 

(1)  The  identity  of  the  court  or 
governmental  authority; 


(2)  The  date  that  the  order  confirming 
the  plan  was  entered  by  the  court  or 
governmental  authority; 

(3)  A  summary  of  the  material  features 
of  the  plan  and,  pursuant  to  Item  8.01 
(Financial  Statements  and  Exhibits),  a 
copy  of  the  plan  as  confirmed; 

(4)  The  number  of  shares  or  other 
units  of  the  registrant  or  its  parent 
issued  and  outstanding,  the  number 
reserved  for  future  issuance  in  respect  of 
claims  and  interests  filed  and  allowed 
under  the  plan,  and  the  aggregate  total 
of  such  numbers;  and 

(5)  Information  as  to  the  assets  and 
liabilities  of  the  registrant  or  its  parent 
as  of  the  date  that  the  order  confirming 
the  plan  was  entered,  or  a  date  as  close 
thereto  as  practicable. 

Instruction.  The  information  called 
for  in  paragraph  (b)(5)  of  this  Item  2.02 
may  be  presented  in  the  form  in  which 
it  was  furnished  to  the  court  or 
governmental  authority. 

Item  2.03    Creation  of  a  Direct  or 
Contingent  Financial  Obligation  That  Is 
Material  to  the  Registrant 

If  the  registrant  or  any  third  party 
enters  into  a  transaction  or  agreement 
that  creates  any  material  direct  or 
contingent  financial  obligation  to  which 
the  registrant  is  sybject,  furnish  the 
following  information: 

(a)  A  brief  description  of  the 
transaction  or  agreement,  including  an 
identification  of  the  parties  to  the 
agreement; 

(b)  The  nature  and  amount  of  the 
material  direct  or  contingent  financial 
obligation  created  by  the  transaction  or 
agreement,  including  a  description  of 
the  events  that  may  cause  the  obligation 
to  arise,  increase,  or  become  accelerated; 

(c)  If  applicable,  the  names  of  any 
imderwriters  or  placement  or  other 
agents  for  the  transaction,  or  any 
persons  performing  a  similar  function  in 
the  case  of  a  private  transaction,  and  the 
amount  of  any  fees  or  other 
compensation  paid  to  them; 

(d)  In  the  case  of  a  transaction  or 
agreement  without  underwriters  or 
placement  or  other  agents  or  persons 
performing  a  similar  function,  the 
names  of  any  lenders  or  other  persons 
who  are  the  beneficiaries  of  the 
obligation  described  in  paragraph  (b)  of 
this  Item  2.03;  and 

(e)  A  discussion  of  management's 
analysis  of  the  effect  of  the  direct  or 
contingent  financial  obligation  on  the 
registrant. 

Instructions. 

1.  Disclosure  is  required  if  the 
registrant  becomes  subject  to  the  direct 
or  contingent  financial  obligation, 
whether  or  not  the  registrant  is  a  party 
to  the  agreement. 


2.  No  obligation  to  make  disclosure 
under  this  Item  2.03  shall  arise  until  a 
definitive  agreement  that  is 
unconditional  or  subject  only  to 
customary  closing  conditions  exists  or. 
if  there  is  no  such  agreement,  when 
settlement  of  the  transaction  occurs. 

3.  If  the  transaction  or  agreement  has 
been  or  will  be  disclosed  in  a 
prospectus  related  to  a  registrant 
statement  of  the  registrant  filed  in  the 
required  time  period  under  Securities 
Act  Rule  424  (§  230.424  of  this  chapter), 
disclosure  may  be  made  by  reference  to 
that  prospectus  to  the  extent  the 
prospectus  contains  the  required 
information. 

4.  No  disclosure  is  required  with 
respect  to  the  issuance  of  notes,  drafts, 
acceptances,  bills  of  exchange  or  other 
commercial  instruments  with  a  maturity 
of  one  year  or  less  issued  in  the  ordinary 
course  of  the  registrant's  business. 

5.  For  purposes  of  this  item,  the  term 
"contingent  financial  obligation" 
includes  guarantees,  co-obligor 
arrangements,  obligations  under 
keepwell  agreements,  obligations  to 
purchase  assets  and  any  similar 
arrangements  and  all  other  obligations 
that  exist  or  may  arise  under  an  • 
agreement.  For  purposes  of  this 
instruction,  a  "keepwell  agreement" 
means  any  agreement  or  imdertaking 
imder  which  the  registrant  is,  or  would 
be.  obligated  to  provide  or  arrange  for 
the  provision  of  funds  or  property  to  an 
affiliate  or  third  party. 

Item  2.04  Events  Triggering  a  Direct  or 
Contingent  Financial  Obligation  That  Is 
Material  to  the  Registrant 

(a)  If  a  triggering  event  as  defined  in 
paragraph  (b)  occurs,  furnish  the 
following  information: 

(1)  A  description  of  the  agreement  ta 
agreements  under  which  the  triggering 
event  occurred; 

(2)  A  description  of  the  triggering 
event; 

(3)  The  nature  and  amount  of  the 
material  direct  or  contingent  financial 
obligation  of  the  registrant  that  may 
arise,  increase  or  become  accelerated  as 
a  result  of  the  triggering  event, 
including  obligations  under  cross- 
default,  cross-acceleration  or  similar 
arrangements;  and 

(4)  A  discussion  of  management's 
analysis  of  the  effect  on  the  registrant  of 
the  triggering  event  and  of  the 
obligations  ti^t  have  arifen,  increased 
or  been  accelerated. 

(b)  For  piirposes  of  this  Item  2.04,  a 
"triggering  event"  shall  be  an  event, 
including  an  event  of  default,  event  of 
acceleration  or  similar  event,  that  has 
occurred  and  as  a  consequence  of 
which,  either  (i)  unconditionally,  or 
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subject  to  no  condition  other  than  the 
passage  of  time,  a  material  direct  or 
contingent  financial  obligation  of  the 
registrant  has  arisen  (including  as  a 
result  of  an  increase  in  an  obligation)  or 
been  accelerated,  or  (ii)  a  party  to  the 
agreement  shall  have  the  unconditional 
right  to  cause  such  an  obligation  to  arise 
or  be  accelerated,  in  either  case  whether 
or  not  the  registrant  is  a  defaulting 
party;  provided,  however,  that  no 
triggering  event  shall  be  deemed  to  have 
occurred  during  negotiations  or 
discussions  to  which  the  registrant  is  a 
party  regarding  a  determination  of 
whether  a  triggering  event  has  ocoured, 
a  waiver  of  the  triggering  event,  an 
amendment  that  would  cure  the 
triggering  event  or  a  similar 
arrangement,  unless  a  party  to  the 
agreement  with  the  ri^t  to  do  so 
notifies  to  the  registrant  or  otherwise 
declares  that  the  triggering  event  has 
occiuied.  Such  notice  or  declaration 
must  be  in  writing  unless  the  agreement 
provides  for  notification  in  another 
manner. 
Instructions. 

1.  So  long  as  the  registrant  becomes, 
or  will  become,  subject  to  a  direct  or 
contingent  financial  obligation  as  the 
result  of  the  occurrence  of  a  triggering 
event,  a  report  imder  this  item  is 
required.  "The  registrant  need  not  be  a 
party  to  the  agreement  under  which  the 

-  triggering  event  occurs. 

2.  For  purposes  of  this  item, 
"contingent  financial  obligations" 
includes  guarantees,  co-obligor 
arrangements,  obligations  under 
keepwell  agreements,  obligations  to 
purchase  assets  and  any  similar 
arrangements  and  all  other  obligations 
that  exist  or  may  arise  under  an 
agreement.  For  purposes  of  this 
instruction,  a  "keepwell  agreement" 
means  any  agreement  or  imdertaking 
under  which  the  registrant  is,  or  would 
be,  obligated  to  provide  or  arrange  for 
the  provision  of  funds  or  property  to  an 
affiliate  or  other  third  party. 

Item  2.05    Exit  Activities  Including 
Material  Write-Offs  and  Restructuring 
Charges 

If  the  Board  of  Directors  or  the 
registrant's  officer  or  officers  authorized 
to  take  such  action,  if  board  approval  is 
not  required,  definitively  commits  the 
registrant  to  a  course  of  action, 
including,  without  limitation,  a  plan  of 
termination  or  plan  to  exit  an  activity, 
under  which  material  write-offs  or 
restructiuing  charges  will  be  inciured 
under  generally  accepted  accounting 
principles  applicable  to  the  registrant, 
furnish  the  following  information: 

(a)  Hie  date  on  wmch  such 
commitment  was  made; 


(b)  A  description  of  the  course  of 
action  and  the  reasons  for  the  write-off 
or  restructuring  charge; 

(c)  A  description  of  the  asset  or  assets 
subject  to  write-off; 

(d)  The  estimated  amount  of  the 
write-off  or  restructuring  charge; 

(e)  The  estimated  amount  of  the  write- 
off or  restructuring  charge  that  will 
result  in  futiire  cash  expenditures;  and 

(f)  An  analysis  of  the  effect  of  the 
write-off  or  restructiuing  charge  on  the 
company,  including  the  segment 
affected. 

Item  2.06    Material  Impairments 

If  the  Board  of  Directors  or  the 
registrant's  officer  or  officers  authorized 
to  make  the  relevant  conclusion,  if 
board  approval  is  not  required, 
concludes  that  the  registrant  is  required 
to  record  a  material  charge  for 
impairment  to  one  or  more  of  its  assets, 
including,  without  limitation, 
impairments  of  securities  or  goodwill, 
under  generally  accepted  accounting 
principles  applicable  to  the  registrant, 
furnish  the  following  information: 

(a)  The  date  on  which  the  conclusion 
was  reached; 

(b)  A  description  of  the  asset  or  assets 
subject  to  impairment  and  the  facts  and 
circimistances  leading  to  the 
impairment; 

(c)  The  estimated  amount  of  the 
impairment  charge;  and 

(d)  An  analysis  of  the  effect  of  the 
impairment  charge  on  the  r^istrant, 
including  the  segment  affected. 

Section  3 — Securities  and  Trading 
Markets 

Item  3.01    Rating  Agency  Decisions 

(a)  Furnish  the  information  required 
by  paragraph  (b)  of  this  Item  3.01  if  the 
registrant  is  notified  by,  or  receives  any 
communication  firom,  any  rating  agency 
to  whom  the  registrant  provides 
information  (other  than  its  annual  report 
or  reports  filed  with  the  Commission)  to 
the  effect  that  the  organization  has 
decided  to: 

(1)  Change  or  withdraw  the  credit 
rating  assigned  to,  or  outlook  on,  the 
registrant  or  any  class  of  debt  or 
preferred  security  or  other  indebtedness 
of  the  registrant  (including  securities  or 
obligations  as  to  which  the  registrant  is 
a  guarantor  or  has  a  contingent  financial 
obligation); 

(2j  Refuse  to  assign  a  credit  rating  to 
the  registrant,  to  any  class  of  the 
registrant's  securities,  or  to  any  of  the 
registrant's  indebtedness  after  being 
requested  to  do  so  by  the  registrant: 

(3)  Place  the  registrant  or  any  class  of 
the  registrant's  securities  or 
indebtedness  on  "credit  watch"  or 
similar  status;  or 


(4)  Take  any  similar  action. 

(b)  If  the  registrant  has  received  any 
notification  or  other  communication  as 
described  in  paragraph  (a)  of  this  Item 
3.01,  file  the  notice  as  an  exhibit  to  the 
report  on  Form  8-K  and  furnish  the 
following  information: 

(1 )  The  date  of  the  registrant  received 
the  notification  or  communication; 

(2)  The  name  of  the  rating  agency; 

(3)  The  natiue  of  the  rating  agency's 
decision;  and 

(4)  A  discussion  of  management's 
analysis  of  the  effect  of  the  change  or 
other  decision  on  the  registrant. 

Instructions. 

1.  No  disclosure  need  be  made  under 
this  Item  3.01  during  any  discussions 
between  the  registrant  and  any  rating 
organization  regarding  any  decision 
required  to  be  disclosed  unless  and 
imtil  the  rating  organization  notifies  the 
registrant  that  the  rating  organization 
has  made  a  final  decision  to  take  such 
action. 

2.  For  purposes  of  this  Item  3.01,  the 
term  "rating  agency"  means  an  entity 
whose  primary  business  is  the  issuance 
of  credit  ratings. 

3.  The  term  "contingent  financial 
obligation"  as  used  in  this  Item  3.01  has 
the  same  meaning  as  in  the  definition 
included  in  Instruction  4  to  Item  2.03  of 
this  Form. 

Item  3.02  Notice  of  Delisting  or  Failiue 
To  Satisfy  Listing  Standards;  Transfer  of 
Listing 

(a)  If  the  registrant  has  received  notice 
from  the  national  securities  exchange  or 
national  securities  association  that  is  the 
principal  trading  market  for  a  class  of 
the  registrant's  common  stock  or  similar 
eqtiity  securities  to  the  effect  that  the 
registrant  or  a  class  of  the  registrant's 
securities  does  not  satisfy  the  listing 
requirements  or  standards  of  the 
exchange  or  association,  or  that  a  class 
of  the  registrant's  securities  Kas  been 
delisted  from  or  by  the  exchange  or 
association,  furnish  the  following 
information: 

(1)  The  date  that  the  registrant 
received  the  notice; 

(2)  The  listing  requirement  or 
standard  that  the  registrant  failed  to 
satisfy  or  the  reason  for  the  delisting  as 
indicated  by  the  exchange  or 
association;  and 

(3)  A  discussion  of  the  planned 
response  of  the  registrant  to  the  notice 
and  management's  analysis  of  the  effect 
of  the  delisting  or  the  failure  to  satisfy 

a  listing  standard  on  the  registrant. 

(b)  If  the  registrant  has  taken 
definitive  action  to  cause  the  listii^  or 
quotation  of  a  class  of  its  common  stock 
or  similar  equity  securities  to  be 
terminated  from  the  national  securities 
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exchange  or  inter-dealer  quotation 
system  of  a  registered  national  securities 
association  that  is  the  principal  trading 
market  for  that  class  of  seciuities, 
including  by  reason  of  a  transfer  of  the 
listing  or  quotation  to  another  securities 
exchange  or  quotation  system,  furnish  a 
description  of  the  action  taken  and  date 
of  the  action. 

Item  3.03    Unregistered  Sales  of  Equity 
Securities 

If  the  registrant  sells  equity  securities 
in  a  transaction  that  is  not  registered 
under  the  Securities  Act,  furnish  the 
information  set  forth  in  paragraphs  (a) 
through  (e)  of  Item  701  of  Regulation  S- 
K  (§  229.701(a)  through  (e)  of  this 
chapter).  The  registrant  has  no 
obligation  to  disclose  the  information 
reqiiired  by  this  Item  3.03  until  a 
definitive  agreement  for  the  sale  of 
equity  securities  that  is  unconditional  or 
subject  only  to  customary  closing 
conditions  exists,  or  if  there  is  no  such 
agreement,  when  settiement  of  the  sale 
occurs. 

Item  3.04    Material  Modification  to 
Rights  of  Security  Holders 

(a)  If  the  constituent  instruments 
defining  the  rights  of  the  holders  of  any 
class  of  registered  securities  have  been 
materially  modified  and  such 
modification  was  not  reported  in  a 
publicly  filed  definitive  proxy  statement 
or  information  statement  under  Section 
14  of  the  Exchange  Act.  state  the  title  of 
the  class  of  securities  involved  and 
describe  briefly  the  general  effect  of 
such  modification  upon  the  rights  of 
holders  of  such  securities. 

(b)  If  the  rights  evidenced  by  any  class 
of  registered  seciuities  have  been 
materially  limited  or  qualified  by  the 
issuance  or  modification  of  any  other 
class  of  securities,  state  briefly  the 
general  effect  of  the  issuance  or 
modification  of  such  other  class  of 
securities  upon  the  rights  of  the  holders 
of  the  registered  securities. 

Section  4 — Matters  Related  to 
Accountants 

Item  4.01    Changes  in  Registrant's 
Certifying  Accountant 

(a)  If  an  independent  accountant  who 
was  previously  engaged  as  the  principal 
accountant  to  audit  &e  registrant's 
financial  statements,  or  an  independent 
accountant  upon  whom  the  principal 
accountant  expressed  reliance  in  its 
report  regarding  a  significant  subsidiary, 
resigns  (or  indicates  that  it  declines  to 
stand  for  re-appointment  after 
completion  of  the  current  audit)  or  is 
dismissed,  provide  the  information 
required  by  Item  304(a)(l}  of  Regulation 


S-K,  including  compliance  with  Item 

304(a)(3)  of  Regulation  S-K 

(§  229.304(a)(1)  and  (a)(3)  of  this 

chapter). 

(b)  If  a  new  independent  accountant 
has  been  engaged  as  either  the  principal 
accoimtant  to  audit  the  registrant's 
financial  statements  or  as  an 
independent  accountant  on  whom  the 
principal  accountant  is  expected  to 
express  reliance  in  its  report  regarding 
a  significant  subsidiary,  then  provide 
the  information  required  by  Item 
304(a)(2)  of  Regulation  S-K 
(§  229.304(a)(2)  of  this  chapter). 

Instruction.  The  resignation  or 
dismissal  of  an  independent  accountant, 
or  its  declination  to  stand  for  re- 
appointment, is  a  reportable  event 
separate  from  the  engagement  of  a  new 
independent  accountant.  On  some 
occasions,  two  reports  on  Form  8-K  are 
reqiiired  for  a  single  change  in 
accountants,  the  first  on  the  resignation 
(or  declination  to  stand  for  re- 
appointment )  or  dismissal  of  the  former 
accoimtant  and  the  second  when  the 
new  accountant  is  engaged.  Information 
required  in  the  seeond  Form  8-K  in 
such  situations  need  not  be  provided  to 
the  extent  that  it  has  been  reported 
previously  in  the  first  Form  S-K. 

Item  4.02    Non-Reliance  on  Previously 
Issued  Financial  Statements  or  a  Related 
Audit  Report 

(a)  If  the  audit  committee,  or  the 
board  of  directors  in  the  absence  of  an 
audit  committee,  or  the  company's 
officer  or  officers  authorized  to  make 
such  a  conclusion,  conclude  that  any 
previously  issued  financial  statements, 
covering  one  or  more  years  for  which 
the  registrant  is  requirisd  to  provide 
audited  financial  statements  imder 
Regulation  S-X  or  Regulation  S-B, 
should  no  longer  be  relied  upon,  or  if 
the  registrant  receives  notice  from  its 
current  or  a  previously  engaged 
independent  accountant  that  action 
should  be  taken  to  prevent  future 
reliance  on  a  previously  issued  report 
related  to  any  such  financial  statements, 
furnish  the  following  information: 

(1)  The  date  on  which  the  conclusion 
was  reached  or  the  registrant  received 
the  notice; 

(2)  A  description  of  the  events  giving 
rise  to  the  conclusion  or  notice  related 
to  the  reliability  of  the  financial 
statements; 

(3)  A  statement  of  whether  the  audit 
committee,  or  the  board  of  directors  in 
the  absence  of  an  audit  committee, 
discussed  with  the  independent 
accountant  the  subject  matter  giving  rise 
to  the  conclusion  or  notice;  and 

(4)  A  description  of  management's 
plans  to  alleviate  the  issue. 


(b)  In  addition,  the  registrant  must: 

(1)  Provide  the  independent 
accountant  with  a  copy  of  the 
disclosures  it  is  making  in  response  to 
this  Item  4.02  that  the  independent 
accountant  shall  receive  no  later  than 
the  business  day  following  the  day  that 
the  registrant  files  the  disclosures  with 
the  Commission; 

(2)  Request  the  independent 
accountant  to  furnish  the  registrant  as 
prompUy  as  possible  with  a  letter 
addressed  to  the  Commission  stating 
whether  the  independent  accountant 
agrees  v«rith  the  statements  made  by  the 
registrant  in  response  to  this  Item  4.02 
and.  if  not.  stating  the  respects  in  which 
it  does  not  agree;  and 

(3)  File  the  independent  accountant's 
letter  with  the  Commission  within  two 
business  days  after  receipt  as  an  exhibit 
by  amendment  to  the  report  on  Form  S- 
K. 

Section  5 — (Corporate  Governance  and 
Management 

Item  5.01    Changes  in  Control  of 
Registrant 

(a)  If,  to  the  knowledge  of 
management,  a  change  in  control  of  the 
registrant  has  occurred,  furnish  the 
following  information: 

(1)  The  identity  of  the  person(s)  who 
acquired  such  control; 

(2)  The  date  and  a  description  of  the 
transaction(s)  which  resulted  in  the 
change  in  control; 

(3)  The  basis  of  the  control,  including 
the  percentage  of  voting  securities  of  the 
registrant  now  beneficially  owned 
directiy  or  indirectly  by  the  persota(s) 
who  acquired  control; 

(4)  The  amoimt  of  the  consideration 
used  by  such  person(s); 

(5)  The  source  and  the  amount  of 
funds  or  other  consideration  used  in 
making  the  purchases,  and  if  any  part  of 
the  purchase  price  is  represented  by 
funds  or  other  consideration  borrowed 
or  otherwise  obtained  for  the  purpose  of 
acquiring,  holding,  trading  or  voting  the 
securities,  a  description  of  the 
transaction  and  the  names  of  the  parties 
to  the  transaction,  except  that  if  the 
source  of  all  or  any  part  of  the  funds  is 

a  loan  made  in  the  ordinary  course  of 
business  by  a  bank,  as  defined  in 
Section  3(a)(6)  of  the  Exchange  Act,  the 
name  of  the  bank  shall  not  be  made 
available  to  the  public  if  the  person  at 
the  time  of  filing  the  report  so  requests 
in  writing  and  files  such  request, 
naming  such  bank,  with  the  Secretary  of 
the  Commission; 

(6)  The  identity  of  the  person(s)  from 
whom  control  was  assimied;  and 

(7)  Any  arrangements  or 
understandings  among  members  of  both 
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the  former  and  new  control  groups  and 
their  associates  with  respect  to  election 
of  directors  or  other  matters. 

(b)  Fiunish  the  information  required 
by  Item  403(c)  of  R^ation  S-K. 

Instructions.  Responses  to  this  Item 
5.01  may  be  given  by  reference  to  any 
earlier  filing  with  the  Commission 
pursuant  to  its  rules  imder  the  Exchange 
Act. 

Item  5.02    Departure  of  Directors  or 
Principal  Officers;  Election  of  Directors; 
Appointment  of  Principal  Officers 

(a)(1)  If  a  director  has  resigned  or 
declined  to  stand  for  re-election  to  the 
board  of  directors  since  the  date  of  the 
last  annual  meeting  of  shareholders 
because  of  a  disagreement  with  the 
registrant,  known  to  an  executive  officer 
of  the  registrant,  on  any  matter  relating 
to  the  registrant's  operations,  policies  or 
practices,  or  if  a  director  has  been 
removed  for  cause  ftom  the  board  of 
directors,  the  registrant  must: 

(i)  State  the  date  of  such  resignation, 
declination  to  stand  for  re-election,  or 
removal; 

(ii)  State  any  positions  held  by  the 
director  on  any  committee  of  the  board 
of  directors  before  the  director's 
resignation,  declination  to  stand  for  re- 
election, or  removal;  and 

(iii)  Briefly  describe  the 
circumstances  of  the  director's 
resignation,  declination  to  stand  for  re- 
election or  removal. 

(2)  If  the  director  has  furnished  the 
registrant  with  any  written  document 
concerning  the  circumstances   • 
surrounding  his  or  her  resignation, 
declination,  or  removal,  the  registrant 
shall  summarize  the  contents  of  that 
docimient  and  file  a  copy  of  the 
document  as  an  exhibit  to  the  report  on 
Form  8-K. 

(3)  The  registrant  also  must: 

(i)  Provide  the  director  with  a  copy  of 
the  disclosures  it  is  making  in  response 
to  this  Item  5.02,  which  the  director 
shall  receive  no  later  than  the  business 
day  following  the  day  that  the  registrant 
files  the  disclosures  with  the 
Commission; 

(ii)  Request  the  director  to  furnish  the 
registrant  as  promptly  as  possible  with 
a  letter  addressed  to  the  Commission 
stating  whether  he  or  she  agrees  with 
the  statements  made  by  the  registrant  in 
response  to  this  Item  5.02  and,  if  not, 
stating  the  respects  in  which  he  or  she 
does  not  agree;  and 

(iii)  File  the  director's  letter  with  the 
Commission  within  two  business  days 
after  receipt  as  an  exhibit  by 
amendment  to  the  report  on  Form  8-K. 

(b)  If  the  registrant's  chief  executive 
officer,  president,  chief  financial  officer, 
chief  accoimting  officer,  chief  operating 


officer,  or  any  person  serving  an 
equivalent  function,  has  resigned  or 
been  terminated  from  that  position,  or  if 
a  director  has  resigned,  been  removed, 
or  declined  to  stand  for  re-election 
(except  in  circumstances  described  in 
paragraph  (a)  of  this  Item  5.02),  furnish 
the  following  information: 

(1)  The  date  when  the  event  occurred; 
and 

(2)  A  description  of  the  reasons  for  the 
event. 

(c)  If  the  registrant  appoints  a  new 
principal  executive  officer,  president, 
principal  financial  officer,  principal 
accounting  officer,  principal  operating 
officer,  or  person  serving  an  equivalent 
function,  furnish  the  following 
information: 

(1)  The  name  and  position  of  the 
newly  appointed  officer  and  the  date  of 
the  appointment;  ^ 

(2)  A  brief  description  of  any 
arrangement  or  understanding  between 
the  newly  appointed  officer  and  any 
other  persons,  naming  such  persons, 
pursuant  to  which  such  officer  was 
selected  as  an  officer; 

(3)  The  information  required  by  Items 
401(d),  401(e)  and  404(a)  of  Regulation 
S-K  (§§  229.401(d)  and  (e)  and 

§  229.404(a)  of  this  chapter);  and 

(4)  A  brief  description  of  the  material 
terms  of  any  employment  agreement 
between  the  registrant  and  that  officer. 

(d)  If  the  registrant  elects  a  new 
director,  except  by  a  vote  of  security 
holders  at  an  annual  meeting,  furnish 
the  following  information: 

(1)  The  name  of  the  newly  elected 
director  and  the  date  of  election; 

(2)  A  brief  description  of  any 
arrangement  or  understanding  between 
the  new  director  and  any  other  persons, 
naming  such  persons,  pursuant  to 
which  such  director  was  selected  as  a 
director; 

(3)  The  committees  of  the  board  of 
directors  to  which  the  new  director  has 
been,  or  at  the  time  of  this  disclosure  is 
expected  to  be,  named;  and 

(4)  the  information  required  by  Item 
404(a)  of  Regulation  S-K  (§  229.404(a)  of 
this  chapter). 

Instruction.  To  the  extent  that  any 
information  called  for  in  clauses  (3)  and 
(4)  of  paragraph  (c)  or  clauses  (3)  and  (4) 
of  paragraph  (d)  of  this  Item  5.02  is 
undetermined  at  the  time  of  the 
required  filing,  that  fact  shall  be  stated 
in  the  filing  and  the  registrant  shall 
make  an  amended  filing  under  this  Item 
5.02  containing  such  information  within 
two  business  days  after  the  information 
is  determined. 


Item  5.03    Amendments  to  Articles  of 
Incorporation  or  Bylaws;  Change  in 
Fiscal  Year 

(a)  If  the  registrant  amends  its  articles 
of  incorporation  or  bylaws  and  the 
amendment  was  not  disclosed  in  a 
proxy  statement  or  information 
statement  filed  by  the  registrant,  furnish 
the  following  information: 

(1)  The  effective  date  of  the 
amendment; 

(2)  A  description  of  the  provision 
adopted  or  changed  by  amendment  and, 
if  applicable,  the  previous  provision; 
and 

(3)  In  the  event  of  an  amendment  to 
change  the  fiscal  year  of  the  registrant 
from  that  used  in  its  most  recent  filing 
with  the  Commission,  state  the  date  of 
the  new  fiscal  year  end  aiKi  the  form  (for 
example.  Form  10-K,  Form  10-KSB, 
Form  10-Q  or  Form  10-QSB)  on  which 
the  report  covering  the  transition  period 
will  be  filed. 

(b)  If  the  registrant  determines  to 
change  the  fiscal  year  from  that  used  in 
its  most  recent  filing  with  the 
Commission  other  than  by  means  of: 

(1)  A  submission  to  a  vote  of  security 
holders  through  the  solicitation  of 
proxies  or  otherwise;  or 

(2)  An  amendment  to  its  articles  of 
incorporation  or  bylaws,  state  the  date 
of  such  determination,  the  date  of  the 
new  fiscal  year  end,  and  the  form  (for 
example.  Form  10-K,  Form  10-KSB, 
Form  10-Q  or  Form  10-QSB)  on  which 
the  report  covering  the  transition  period 
will  be  filed. 

Item  5.04    Material  Events  Regarding 
the  Registrant's  Employee  Benefit, 
Retirement  and  Stock  Ownership  Plans 

If  the  registrant  becomes  aware  that  an 
event  will  occur  that  will  materially 
limit,  restrict,  or  prohibit  the  ability  of 
participants  to  acquire,  dispose  or 
convert  assets  in  any  employee  benefit, 
retirement  or  stock  ownership  plan  of 
the  registrant,  other  than  a  periodic  or 
other  limitation,  restriction  or 
prohibition  based  on  presumed  or  actual 
knowledge  of,  or  access  to.  material 
non-public  information,  and  that  plan  is 
broadly  available  to  the  registrant's 
employees,  furnish  the  following 
information: 

(a)  The  period  or  expected  period  of 
the  limitation: 

(b)  A  description  of  the  nature  of  the 
limitation;  and 

(c)  A  description  of  the  circumstances 
surrounding,  or  reasons  for,  the 
limitation. 

Section  6 — Regulation  FD 

Item  6.01     Regulation  FD  Disclosure 

Unless  filed  under  Item  7.01,  report 
ujider  this  item  only  information  that 
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the  registrant  elects  to  disclose  through 
Form  A-K  pursuant  to  Regulation  FD 
(§§  243.100-243.103  of  this  chapter). 

Section  7 — Other  Events 

Item  7.01    Other  Events 

The  registrant  may,  at  its  option, 
report  under  this  item  any  events,  with 
respect  to  which  information  is  not 
otherwise  called  for  by  this  form,  that 
the  registrant  deems  of  importance  to 
security  holders.  The  registrant  may,  at 
its  option,  file  a  report  under  this  item 
disclosing  the  nonpublic  information 
required  to  be  disclosed  by  Regulation 
FD  ($§  243.10&-243.103  of  this  chapter). 

Section  8— Financial  Statements  and 
Exhibits 

Item  8.01    Financial  Statements  and 
Exhibits. 

List  below  the  financial  statements, 
pro  forma  financial  information  and 
exhibits,  if  any,  filed  as  a  part  of  this 
report. 

(a)  Financial  statements  of  businesses 
acquired. 

(1)  For  any  business  acquisition 
reqiiired  to  be  described  in  answer  to 
Item  2.01,  financial  statements  of  the 
bxisiness  acquired  shall  be  filed  for  the 
periods  specified  in  Rule  3-05(b)  of 
Regulation  S-X  (§  210.3-O5(b)  of  this 
chapter). 

(2)  The  financial  statements  shall  be 
prepared  pursuant  to  Regulation  S-X 
except  that  supporting  schedules  need 
not  be  filed.  A  manually  signed 
accountants'  report  should  be  provided 
pursuant  to  Rule  2-02  of  Regulation  S- 
X  ($  210.2-02  of  this  chapter). 

(3)  With  regard  to  the  acquisition  of 
one  or  more  real  estate  properties,  the 
financial  statements  and  any  additional 
information  specified  by  Rtde  3-14  of 
Regulation  S-X  (§  210.3-14  of  this 
chapter)  shall  be  filed. 

(4)  Financial  statements  required  by 
this  item  may  be  filed  with  the  initial 
report,  or  by  amendment  not  later  than 
60  days  after  the  date  that  the  initial 
report  on  Form  8-K  must  be  filed.  If  the 
financial  statements  are  not  included  in 
the  initial  report,  the  registrant  should 
so  indicate  in  the  Form  8-K  report  and 
state  when  the  required  financial 
statements  will  be  filed.  The  registrant 
may,  at  its  option,  include  imaudited 
financial  statements  in  the  initial  report 
on  Form  8-K. 

(b)  Pro  forma  financial  information. 
(1)  For  any  transaction  required  to  be 

described  in  answer  to  Item  2.01  above, 
furnish  any  pro  forma  financial 
information  that  would  be  required 
pursuant  to  Article  11  of  Regulation  S- 
X. 


(2)  The  provisions  of  (a)(4)  above  shall 
also  apply  to  pro  forma  financial 
information  relative  to  the  acquired 
business. 

(c)  Exhibits.  The  exhibits  shall  be 
furnished  in  accordance  with  the 
provisions  of  Item  601  of  Regulation  S- 
K  (§229.601  of  this  chapter). 

Instructions.  During  the  period  after  a 
registrant  has  reported  a  business 
combination  pursuant  to  Item  2.01,  until 
the  date  on  which  the  financial 
statements  specified  by  this  Item  8.01 
must  be  filed,  the  registrant  will  be 
deemed  current  for  purposes  of  its 
reporting  obligations  under  Section 
13(a)  or  15(d)  of  the  Securities  Exchange 
Act  of  1934.  With  respect  to  filings 
under  the  Securities  Act  of  1933, 
however,  registration  statements  will 
not  be  declued  efiective  and  post- 
efiiective  amendments  to  registrations 
statements  will  not  be  declared  effective 
unless  financial  statements  meeting  the 
requirements  of  Rule  3-05  of  Regulation 
S-X  ($  210.3-05  of  this  chapter)  are 
provided.  In  addition,  offerings  should 
not  be  made  pursuant  to  effective 
registration  statements  or  pursuant  to 
Rules  505  and  506  of  Regiilation  D 
(§§  230.501  through  506  of  this  chapter), 
where  any  purchasers  are  not  accredited 
investors  under  Rule  501(a)  of  that 
Regulation,  until  the  audited  financial 
statements  required  by  Rule  3-05  of 
ReguUtion  S-X  (§  210.3-05  of  this 
chapter)  are  filed.  Provided,  however, 
that  the  following  offerings  or  sales  of 
securities  may  proceed  notwithstanding 
that  financial  statements  of  the  acquired 
business  have  not  been  filed: 

(a)  Offerings  or  sales  of  securities 
upon  the  conversion  of  outstanding 
convertible  securities  or  upon  the 
exercise  of  outstanding  warrants  or 
rights: 

(b)  Dividend  or  interest  reinvestment 
plans: 

(c)  Employee  benefit  plans; 

(d)  Transactions  involving  secondary 
offerings;  or 

(e)  Sales  of  securities  pursuant  to  Rule 
144  (§  230.144  of  this  chapter).     ' 

16.  Amend  Form  10-Q  (referenced  in 
§  249.308a)  by: 

a.  Deleting  Items  2(a),  2(b),  2(c),  3, 4, 

5  and  6(b)  in  Part  II— Other  Information; 

b.  Removing  the  paragraph  (d) 
designation  in  Item  2; 

c.  Re-designating  Item  6  as  Item  3; 

d.  Deleting  the  words  "and  Re(>orts  on 
Form  8-K  (§  249.308  of  this  chapter)" 
&t)m  the  caption  to  newly  re-designated 
Item  3;  and 

e.  Removing  the  paragraph  (a) 
designation  in  newly  re-designated  Item 
3. 


17.  Amend  Form  10-QSB  (referenced 
in  $  249.308b)  by: 

a.  Deleting  Items  2(a),  2(b),  2(c),  3, 4, 

5  and  6(b)  in  Part  D— Other  Information; 

b.  Removing  the  paragraph  (d) 
designation  in  Item  2; 

c.  Re-designating  Item  6  as  Item  3; 

d.  Deleting  the  words  "and  Reports  on 
Form  8-K"  from  the  caption  to  newly 
re-designated  Item  3;  and 

e.  Removing  the  paragraph  (a) 
designation  in  newly  re-designated  Item 
3. 

18.  Amend  Form  10-K  (referenced  in 
§  249.310)  by: 

a.  Revising  Items  5  and  9; 

b.  Deleting  paragraph  (b)  of  Item  14; 

c.  Revising  the  caption  to  Item  14  to 
read  "Exhibits  and  Financial  Statement 
Schedules":  and 

d.  Re-designating  Items  14(c)  and  (d) 
as  Items  14(b)  and  (c). 

The  revisions  and  additions  read  as 
follows: 

Note:  The  text  of  Form  10-K  does  not.  and 
this  amendment  wrill  not,  appear  in  the  Code 
of  Federal  Regulations. 

Fonnl04C 

Annual  Report  Pursuant  to  Section  13 
or  15(d)  of  the  Securities  Exchange  Act 
of  1934 


PartD 

Items    Market  for  Registrant's 
Common  Equity  and  Related 
Stockholder  Matters 

(a)  Furnish  the  information  required 
by  Item  201  of  Regulation  S-K 
(§  229.201  of  this  chapter). 

•        •        •        •        * 

Item  9    [Reserved] 


19.  Amend  Form  ID-KSB  (referenced 
in  §  249.310a)  by: 

a.  Revising  Items  5  and  8;  i 

b.  Deleting  paragraph  (b)  of  Item  13; 

c.  Deleting  the  words  "and  Reports  on 
Form  8-K"  from  the  caption  to  Item  13; 

d.  Removing  the  paragraph  (a) 
designation  in  Item  13; 

e.  Deleting  Items  3,  4  and  6  in  Part  11 
of  "Information  Required  in  Annual 
Report  of  Transitional  Small  Business 
Issuers";  and 

f.  re-designating  Item  5  in  Part  n  of 
"Information  Required  in  Annual 
Report  of  Transitional  Small  Business 
Issuers"  as  Item  3. 

The  revisions  and  additions  read  as 
follows: 

Note:  The  text  of  Form  10-KSB  does  not, 
and  this  amendment  will  not,  appear  in  the 
Code  of  Federal  Regulations. 
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Form  10-KSB 

(Check  one) 

[    ]  Annual  Report  Pursuant  to  Section 
13  or  15(d)  of  the  Securities  Exchange 
Act  of  1934 


Partn 

Item  5    Market  for  Registrant's 
Common  Equity  and  Related 
Stockholder  Matters 

(a)  Furnish  the  information  required 
by  Item  201  of  Regulation  S-B 
(§  228.201  of  this  chapter). 


Item  8    [Reserved] 
***** 

20.  Amend  §  249.322  by  revising 
paragraph  (a)  to  read  as  follows: 

§249.322    Form  12b-25— Notification  of 
lata  filing. 

(a)  This  form  shall  be  filed  pursuant 
to  §  240.12b-25  of  this  chapter  by 
issuers  who  are  unable  to  file  timely  all 
or  any  required  portion  of  an  annual  or 
transition  report  on  Form  10-K  and 
Form  10-KSB,  20-F,  or  11-K  or  a 
quarterly  or  transition  report  on  Form 
10-Q  and  Form  10-QSB  or  a  current 
report  on  Form  8-K  pursuant  to  section 


13  or  15(d)  of  the  Act  or  a  semi-annual, 
annual  or  transition  report  on  Form  N- 
SAR  pursuant  to  section  30  of  the 
Investment  Company  Act  of  1940.  The 
filing  shall  consist  of  a  signed  original 
and  three  conformed  copies,  and  shall 
be  filed  with  the  Commission  at 
Washington,  DC  20549,  no  later  than 
one  business  day  after  the  due  date  for 
the  periodic  report  in  question.  Copies 
of  this  form  may  be  obtained  from 
"Publications",  Securities  and  Exchange 
Commission,  450  5th  Street,  ^4W, 
Washington,  DC  20549  and  at  our 
website  at  http://www.sec.gov. 
***** 

21.  Amend  Form  12b-25  (referenced 
in  §249.322)  by: 

a.  Revising  the  preamble; 

b.  Revising  paragraph  (b)  of  Part  11; 
and 

c.  Revising  Part  III  to  read  as  follows: 

Note:  The  text  of  Form  12b-25  does  not, 
and  this  amendment  will  not,  appear  in  the 
Code  of  Federal  Regulations. 

Form  12b-25 

Notification  of  Late  Filing 

(Check  One):  _  Form  10-K  _  Form  20- 
F  _  Form  11-K  _  Form  10-Q  _ 
Form  8-K      Form  N-SAR 


Part  n— Rules  12B-25(b)  and  (c) 

***** 

(b)  The  subject  annual  report,  semi- 
annual report,  transition  report  on  Form 
10-K,  Form  20-F,  Form  11-K  or  Form 
N-SAR,  or  portion  thereof,  will  be  filed 
on  or  before  the  fifteenth  calendar  day 
following  the  prescribed  due  date;  or  the 
subject  quarterly  report  or  transition 
report  on  Form  lO-Q,  or  portion  thereof, 
will  be  filed  on  or  before  the  fifth 
csdendar  day  following  the  prescribed 
due  date;  or  the  subject  current  report 
on  Form  8-K  will  be  filed  on  or  before 
the  second  business  day  following  the 
prescribed  due  date;  and 
***** 

Part  m— Narrative 

State  below  in  reasonable  detail  why 
forms  10-K,  20-F,  11-K,  10-Q,  8-K,  N- 
SAR,  or  the  transition  report  or  portion 
thereof,  could  not  be  filed  within  the 
prescribed  time  period. 
***** 

Dated:  June  17,  2002. 
By  the  Commission. 
Jill  M.  Peterson, 

Assistant  Secretary. 

(PR  Doc.  02-15706  Filed  6-24-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 


Research  and  Special  Programa 
Admlnlatration 

49  CFR  Parte  105, 106, 107,  and  171 
[Docket  No.  RSPA-9e-3974] 
RIN2137-AD20 

Ravlaad  and  Clarmed  Hazardoua 
Matarlala  Safety  Rulemaking  and 
Program  Procaduraa 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
action:  Final  rule.    . 

SUMMARY:  In  this  final  rule.  RSPA 
revises  and  clarifies  its  hazardous 
materials  safety  rulemaking  and 
program  procedures.  RSPA  has  re- 
written the  rulemaking  procedures  in 
plain  language  and  made  minor 
substantive  changes  for  clarification.  In 
addition.  RSPA  created  a  new  part  that 
contains  defined  terms  used  in  RSPA's 
procedural  regulations. 
DATES:  This  final  rule  is  effective  July 
25.  2002. 

FOR  FURTHER  MFORMATION  CONTACT: 
Karin  V.  Christian,  Office  of  the  Chief 
Counsel.  (202)  366-4400.  Research  and 
Special  Programs  Administration. 
SUPPLEMENTARY  INFORMATION: 

1.  Background  Information 

On  December  11, 1998.  RSPA  ("we") 
published  a  Notice  of  Proposed 
Rulemaking  ("Notice")  that  had  two 
purposes:  (1)  To  re-write  in  plain 
language,  clarify,  and  make  minor 
substantive  changes  to  RSPA's 
hazardous  materials  safety  rulemaking 
and  program  procedures,  and  (2)  to 
propose  a  new  Federal  Register  format. 
(63  FR  68624).  These  changes 
responded  to  a  June  1, 1998  Executive 
Memorandum  directing  Federal 
agencies  to  make  communications  with 
the  public  more  understandable. 

Tne  Office  of  the  Federal  Register 
(OFR)  is  currently  considering  various 
format  options  and  has  not  made  any 
final  decisions  with  regard  to  format 
changes.  On  March  23,  2001,  OFR 
printed  a  document  in  the  Federal 
Register  illustrating  a  possible  new  two- 
colimui  format  and  possible  changes  in 
fonts,  headings,  line  spacing,  and  tables. 
(66  FR  16374).  On  May  14,  2002.  OFR 
published  a  document  with  a  modified 
two-column  format.  (67  FR  34573).  OFR 
invited  agencies  and  the  public  to 
comment  on  the  proposed  format. 
Because  OFR  is  in  the  process  of 
considering  format  changes,  in  this  final 
rule  we  are  finalizing  only  our  plain 
language  re-write  and  some  minor 


substantive  changes  to  clarify  the 
regulations.  We  are  not  making  format 
changes. 

We  received  18  comments,  including 
comments  from  industry  associations, 
private  citizens,  and  other  Federal 
agencies.  Other  Federal  agencies  and 
groups  filed  comments  directly  with  the 
Office  of  the  Federal  Register 
commenting  on  the  proposed  new 
Federal  Re^ster  format.  Comments 
from  Federal  agencies  focused  on  the 
new  format  we  proposed,  while  private 
citizens  and  industry  groups 
commented  on  the  minor  substantive 
changes,  the  proposed  format,  or  both. 

In  addition  to  the  comments  we 
received  in  response  to  our  Notice, 
RSPA  received  additional  comments  on 
the  procedural  regulations  in  response 
to  a  December  20,  1999  notice  published 
as  part  of  its  Regulatory  Flexibility  Act 
review.  Section  610  of  the  Regulatory 
Flexibility  Act  of  1980,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
requires  agencies  to  conduct  periodic 
reviews  of  rules  that  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities.  In  the 
December  20, 1999  Notice,  focusing  on 
parts  106, 107  and  171,  RSPA  invited 
comments  on  both  the  economic  impact 
of  its  regulations  and  on  ways  to  make 
the  regulations  easier  to  read  and 
understand.  In  response  to  the  Notice, 
RSPA  received  comments  from  the 
Institute  of  Makers  of  Explosives  and 
E.I.  EhiPont  de  Nemours  &  Co.  (DuPont) 
regarding  plain  language  efforts. 

Many  commenters  applauded  RSPA.'s 
efforts  to  make  the  regulations  easier  to 
read  and  understand.  Commenters 
stated  that  the  proposed  plain  language 
changes  would  make  it  easier  to  find 
and  understand  the  regulations.  Most 
supported  various  minor  substantive 
changes  and  format  changes. 

Several  commenters  expressed 
caution  regarding  futtire  efforts  to  re- 
write the  regulations.  The  Association  of 
Waste  Hazardous  Materials  Transporters 
stated  that,  in  view  of  the  limited 
resources  available  to  RSPA  to 
accomplish  its  more  substantive 
rulemakings,  it  believes  that  additional 
plain  language  changes  shoidd  only  be 
made  when  we  are  issuing  new  rules  or 
substantively  revising  or  updating 
existing  rules.  The  Hazardous  Materials 
Advisory  Council  [now  the  Dangerous 
Goods  Advisory  Council]  expressed 
concern  that  plain  language  efforts  not 
delay  other  important  rules. 

RSPA  agrees  with  commenters' 
concerns  about  using  limited  resources 
to  re-write  regidations  when  substantive 
rulemaking  actions  are  pending.  In 
order  to  maximize  resources,  we  plan  to 


make  plain  language  improvements  only 
as  sections  or  parts  are  being  reviewed 
and  revised  for  substantive  reasons. 

RSPA  used  a  question-and-answer 
format  for  the  proposed  changes  to  the 
procedural  regulations.  After  reviewing 
the  question  headings,  we  decided  to 
convert  them  to  non-question  headings. 
These  are  more  concise  and  direct.  In 
addition,  because  we  may  not  re-write 
the  rest  of  the  procedural  regulations  for 
quite  some  time,  the  non-question 
headings  are  consistent  with  the 
headings  currently  used  in  the  rest  of 
the  regulations.  If  we  used  question 
headings  in  a  portion  of  the  procedural 
regulations,  the  format  would  not  have 
been  consistent. 

The  Chemical  Manufacturers' 
Association  (CMA)  [now  the  American 
Chemistry  Council]  said  that  RSPA 
should  ensure  the  regulatory  intent  is 
not  lost  when  regidations  are  rewritten 
in  plain  language.  CMA  also  stated  that 
new  substantive  and  procedural 
regulations  should  be  in  separate 
notices  and  not  in  plain  language  re- 
write notices.  In  this  final  rule,  RSPA  is 
making  only  minor  changes  to  clarify 
the  existing  reflations. 

Below  is  a  discussion  of  the  minor 
substantive  changes  we  proposed  and 
the  comments  we  received. 

2.  Minor  Substantive  Changes 

In  this  rule,  we  are  revising  all  of  part 
106  and  creating  a  new  part  105.  We  are 
clarifying  existing  reqiurements  and 
making  minor  substantive  changes  that 
are  explained  in  the  following 
paragraphs.   ' 

Part  105 

We  are  creating  a  new  part  105  to 
contain  general  information  and 
definitions.  To  do  this,  we  are  moving 
the  general  information  on  how  to 
obtain  information  from  us  about  our 
procedural  regulations  and  the 
Hazardous  Materials  Regulations  (HMR; 
Parts  171-180)  from  part  107  into  a 
newly  created  part  105.  The  new  part 
105  also  contains  information  on 
subpoenas  and  service  of  documents. 

We  are  revising  mailing  addresses 
throughout  parts  105  and  106  to  ensure 
that  documents  reach  the  appropriate 
RSPA  office.  In  this  final  rule,  we  are 
also  up-dating  some  information 
contained  in  Uie  Notice  of  Proposed 
Rulemaking  because  the  location  of 
certain  information  in  RSPA  changed 
since  the  time  of  the  proposal.  For 
example,  RSPA's  Hazardous  Materials 
Record  Center  no  longer  houses 
rulemaking  dociunents,  interpretations, 
or  preemption  dociunents.  This 
infoQnation  can  now  be  accessed  by 
visiting  the  Docket  Management  System 
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{http://dms.dot.gov)  or  through  the 
Internet  Web  site  [http:// 
hazmat.dot.gov).  For  older  information 
received  by  RSPA  before  February  1. 
1997,  you  may  obtain  rulemaking 
information  from  the  Office  of 
Hazardous  Materials  Standards  and 
preemption  information  from  the  Office 
of  the  Chief  Counsel.  In  this  final  rule, 
we  are  also  adding  a  reference  under 
§  105.25  to  the  Office  of  Hazardous 
Materials  Safety's  "Fax  On  Demand 
System"  through  which  a  requester  may 
choose  documents  (e.g.,  proposed  and 
final  rules,  DOT  forms,  letters  of 
clarification,  and  safety  notices)  to  be 
faxed  to  his  or  her  fax  machine  by 
dialing  1-800-467-4922  and  selecting 
Option  2. 

The  Association  of  Waste  Hazardous 
Materials  Transporters  requested  that 
we  clarify  the  regulations  in  part  105 
concerning  filing  requests  for 
information  under  the  Freedom  of 
Information  Act  (FOIA).  In  response  to 
that  comment,  we  added  §  105.26 
referring  readers  to  the  Department's 
FOIA  regulations  in  49  CFR  part  7.  Part 
7  explains  the  procedures  for  filing 
requests  for  records  under  FOIA  and 
also  provides  RSPA  contact  information. 

We  received  a  nimiber  of  comments 
concerning  the  location  of  definitions 
and  the  "plain  language"  definitions 
themselves.  CMA,  the  Truck  Trailer 
Manufacturers  Association,  the  National 
Propane  Gas  Association,  and  DuPont 
supported  locating  all  definitions  in  one 
section.  Several  urged  RSPA  to  expand 
part  105  and  incorporate  in  a  single 
location  all  the  definitions  currently 
spread  throughout  the  regulations  and 
the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5101  ef 
seq.).  Because  States  do  not  adopt  the 
procedural  regulations  contained  in 
parts  105, 106,  and  107  and  instead 
adopt  only  the  Hazardous  Materials 
Regulations  (HMR),  beginning  at  part 
171,  RSPA  is  not  moving  all  other 
definitions  into  new  part  105.  This 
approach  will  facilitate  State 
incorporation  of  the  HMR  as  a  self- 
contained  unit  with  necessary 
definitions  in  §  171.8.  New  part  105 
contains  a  limited  number  of  definitions 
rewritten  in  plain  language.  Other 
definitions  are  contained  in  part  171 
and  apply  to  sections  of  the  HMR. 

We  are  not  making  any  substantive 
changes  to  the  definitions  in  new  part 
105.  For  definitions  contained  in  part 
105  that  are  also  contained  in  parts  107 
and  171,  we  are  changing  the  definitions 
in  parts  107  and  171  to  make  them 
consistent. 

Several  commenters  expressed 
concern  that  several  definitions  in 
§  105.10  are  different  than  those  found 


in  the  current  regulatory  text  and 
different  from  the  statutory  definitions. 
One  commenter  asked  whether 
definitions  in  the  statute  could  be 
changed  and  mentioned  the  definition 
for  "transports"  or  "transportation"  as 
an  example  of  a  definition  that  differed 
in  the  proposed  rule  and  the  statute. 

Based  on  these  concerns,  we 
compared  the  definitions  that  we 
proposed  in  §  105.10  with  the 
defLoitions  in  other  parts  of  the  HMR 
and  in  the  statute.  After  comparing 
these,  we  are  making  the  definitions 
more  consistent  in  this  final  rule. 

The  following  is  a  discussion  of  each 
of  the  definitions  proposed  in  §  105.10 
and  the  changes  we  are  making. 

In  this  final  rule,  we  are  adding  "(49 
CFR  parts  171  through  180)"  after 
"subchapter  C  of  this  chapter"  to  the 
definition  of  "approval"  diat  we 
proposed  and  are  adopting.  This  change 
will  advise  readers  about  the  parts  in 
subchapter  C.  In  addition,  in  this  final 
rule,  we  are  clarifying  that  an  approval 
may  be  issued  by  agencies  or  officials 
other  than  the  Associate  Administrator 
for  Hazardous  Materials  Safety. 
Therefore,  we  are  adding  the  words  "or 
other  designated  Department  official" 
after  "from  the  Associate  Administrator 
for  Hazardous  Materials  Safety."  We  are 
also  making  the  definitions  of 
"approval"  in  part  107  and  §  171.8 
consistent  with  the  definition  in  part 
105. 

In  the  definition  of  "exemption"  we 
proposed  and  are  adopting,  we  are  now 
updating  the  reference  to  the  Federal 
Highway  Administration  to  the  Federal 
Motor  Carrier  Safety  Administration  to 
reflect  the  new  DOT  agency.  In  this  final 
rule,  we  are  also  changing  the  definition 
of  "exemption"  in  part  107  to  make  it 
consistent  with  part  105. 

Upon  review,  we  decided  not  to  adopt 
the  plain  language  definition  of 
"Federal  hazardous  material 
transportation  law"  we  proposed,  but  to 
adopt  instead  the  definition  of  that  term 
now  in  part  107  and  §  171.8.  The 
definition  we  are  adopting  uses  the  legal 
citation  49  U.S.C.  5101  et  seq.,  rather 
than  the  cite  49  U.S.C.  5101  through 
5127. 

We  are  adopting  the  new  definition  of 
"filed"  as  proposed.  We  are  using  the 
same  new  definition  of  "filed"  in  part 
107  for  consistency. 

With  regard  to  the  definition  of 
"hazardous  material,"  we  are  changing 
the  verbs  "determines"  to  "has 
determined"  and  "designates  "  to  "has 
designated"  because  this  language 
accurately  reflects  that  the  designation 
has  already  been  made.  We  are  also 
replacing  the  current  definition  of 


hazardous  material  in  §  171.8  to  be 
consistent. 

With  regard  to  the  definition  of 
"Indian  tribe,"  we  will  not  adopt  the 
proposed  definition  because  "Indian 
tribe"  is  currently  defined  in  the  Federal 
hazardous  materials  transportation  law. 
To  be  consistent  with  the  Federal 
hazardous  materials  transportation  law, 
we  will  use  the  statutor>'  definition  in 
part  105.  We  are  also  replacing  the 
definition  in  part  107  with  the  statutory 
definition. 

To  further  clarify  the  definition  of 
"person"  we  proposed  and  are  adopting 
in  this  final  rule,  we  are  replacing  the 
words  "when  it"  with  "that"  and  the 
word  "excludes"  with  "does  not 
include."  We  are  also  adding  a  sentence 
to  clarify  that  "person"  does  not  include 
any  government  or  Indian  tribe  that 
transports  hazardous  material  for  a 
governmental  purpose.  To  be  consistent, 
we  are  replacing  the  definitions  of 
"person"  in  part  107  and  §  171.8  with 
the  clarified  definition  of  "person." 

In  the  definition  of  "political 
subdivision"  that  we  proposed  and  are 
adopting,  we  are  changing  the  word 
"includes"  to  "means"  because  the 
current  definition  covers  all  applicable 
entities. 

In  the  definition  of  "preemption 
determination,"  we  are  replacing 
"RSPA"  with  "Associate  Administrator 
for  Hazardous  Materials  Safety"  to 
clarify  who  in  RSPA  issues  a 
preemption  determination  decision. 

In  the  definition  of  "regulations 
issued  under  Federal  hazmat  law,"  we 
are  changing  "hazmat  law"  to  "Federal 
hazardous  materials  transportation 
law."  In  addition,  we  are  clarifying  that 
the  first  reference  is  to  subchapter  A  by 
deleting  "this"  before  subchapter  and 
adding  "A"  to  it. 

With  regard  to  the  definition  of 
"state,"  we  decided  not  to  adopt  the 
proposed  definition  of  "state."  After 
reviewing  the  definitions,  we  decided  to 
use  the  definition  of  "state"  set  out  in 
§  171.8  because  it  is  clear  and  simple.  In 
this  final  rule,  we  are  using  that 
definition  in  the  new  part  105  and 
replacing  the  definition  in  part  107  with 
that  definition. 

A  commenter  expressed  concern  that 
the  definition  of  "transportation"  we 
proposed  differed  from  the  definition  in 
the  statute.  The  statutor>'  definition  has 
the  word  "the"  before  "movement,"  has 
no  comma  after  property,  does  not  have 
the  word  "any"  before  loading,  and  has 
the  words  "the  movement"  instead  of 
the  proposed  "that  movement." 
Although  we  believe  these  plain 
language  changes  were  minor  editorial 
changes,  we  are  not  adopting  the  plain 
language  definition.  Rather,  to  be 
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consistent  with  the  statute,  we  are  using 
the  definition  currently  set  out  in  the 
Federal  hazardous  materials 
transportation  law  in  both  the  new  part 
105  and  in  part  107. 

We  are  revising  the  definition  of 
"waiver  of  preemption"  we  proposed. 
We  are  replacing  "RSPA"  with 
"Associate  Administrator  for  Hazardous 
Materials  Safety"  to  clarify  who  in 
RSPA  makes  the  waiver  decision  and 
dividing  the  long  sentence  that  was 
proposed  into  two  so  that  \(  is  easier  to 
understand. 

Part  106 

Section  106.10  contains  new 
information  about  our  rulemaking 
process.  Specifically,  it  states  that  we 
use  informal  rulemaking  procedures 
under  the  Administrative  Procedure 
Act.  Furthermore,  this  section  sets  out 
the  types  of  rulemaking  dociunents  we 
normally  use  to  propose  and  adopt 
changes  to  our  regulations. 

Section  106.15  describes  an  advance 
notice  of  proposed  rulemaking. 

Section  106.20  describes  a  notice  of 
proposed  rulemaking. 

Section  106.30  describes  a  final  rule. 

Section  106.35  describes  an  interim 
final  rule. 

Section  106.40  describes  a  direct  final 
rule. 

Section  106.70  states  that  commenters 
may  electronically  file  their  comments 
in  a  rulemaking  proceeding  through  the 
Internet  to  http://dm8.dot.gov. 
Commenters  support  the  option  of  filing 
comments  electronically  and  the 
availability  of  internet  web  sites  that 
increase  public  access  to  information. 

In  the  Notice,  with  regard  to  §  106.70, 
we  also  proposed  to  add  that  we  may 
reject  paper  and  electronic  comments 
that  are  "frivolous,  abusive,  or 
repetitious."  Several  commenters 
expressed  concerns  about  the  phrase 
"frivolous,  abusive,  or  repetitious."  This 
proposed  change  was  partially  intended 
to  address  the  types  of  comments  the 
agency  has  received  over  the  Internet 
that  do  not  relate  to  a  rulemaking. 
Commenters  were  concerned  about  the 
subjective  nature  of  the  proposed 
standard  and  about  the  possible 
rejection  of  comments  under  such  a 
standard.  A  commenter  asked,  for 
example,  whether  a  comment  would  be 
considered  repetitious  and  rejected  if  it 
is  the  same  or  similar  to  one  submitted 
by  another  commenter.  All  relevant 
comments  will  be  considered,  including 
those  similar  to  those  submitted  by 
other  commenters.  We  agree  with 
commenters'  concern  about  the 

ttroposed  language  and  revised  the 
anguage  to  state  that  we  may  reject 
comments  not  relevant  to  a  rulemaking. 


Generally,  all  comments  received  will 
be  part  of  the  docket;  however, 
comments  that  are  not  relevant  to  the 
riilemaking  may  not  be  considered  for 
that  particular  rulemaking. 

In  §§  106.80  through  106.90,  we  are 
using  the  terms  "public  meetings" 
rather  than  "informal  hearings."  This 
language  more  accurately  reflects  the 
nat\ue  of  these  public,  information- 
gathering  sessions.  One  commenter 
requested  confirmation  that  no  present 
protections  afforded  to  parties  are 
reduced  or  eliminated  by  replacing  the 
term  "informal  hearings"  with  "public 
meetings."  By  replacing  the  term 
"informal  hearing"  with  "public 
meeting,"  no  rights  or  protections  are 
reduced  or  eliminated.  The  nature  of  the 
proceeding  is  imchanged.  In  a  public 
meeting,  interested  parties  may  present 
information  and  arguments.  RSPA 
officials  preside  over  public  meetings 
and  keep  a  transcript  or  minutes. 

In  §§  106.110  through  106.130,  we  are 
eliminating  the  petition  for 
reconsideration  procedures  to 
streamline  the  appeal  process. 
Commenters  supported  the  proposed 
change  for  processing  petitions  for 
reconsideration  and  appeals  to  the 
Administrator,  and  stated  that  the 
change  will  simplify  the  process. 
EhiPont  stated  that  revising  the  petition 
for  reconsideration  procedures  to 
effectively  remove  those  fit>m  the 
process  who  cannot  grant  a  petition  in 
the  first  place  resiilts  in  a  more  efficient 
procedure. 

Section  106.35  currently  requires  a 
person  to  file  a  petition  for 
reconsideration  of  a  rule  with  either 
RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety  or  RSPA's 
Chief  Counsel,  depending  on  the  subject 
matter  of  the  regulation  the  person  is 
challenging.  Currently,  §  106.38  then 
allows  a  person  to  appeal  the  decision 
of  the  Associate  Administrator  or  the 
Chief  Counsel  to  RSPA's  Administrator. 
However,  only  the  Administrator  can 
issue  a  final  rule.  Consequently,  the 
Associate  Administrator  does  not  have 
the  authority  to  grant  a  petition  for 
reconsideration  that  would  result  in 
issuance  of  a  new  final  rule,  only  deny 
it.  By  eliminating  the  petition  for 
reconsideration  procedures,  we  are 
eliminating  a  step  that  procedurally 
cannot  produce  the  end  result  often 
sought  by  the  petitioner — a  new  final 
rule.  Appeals  will  now  be  directly 
addressed  to  the  Administrator.  Iliis 
change  does  not  deprive  anyone  of  the 
ability  to  appeal  a  final  rule. 

In  this  final  rule,  we  are  also  further 
clarifying  the  RSPA  actions  that  an 
interested  person  may  appeal.  In 
§§  106.110-106.130.  we  are  clarifying 


that  you  may  appeal  RSPA's  withdrawal 
of  a  notice  of  proposed  rulemaking,  in 
addition  to  RSPA's  issuance  of  a  final 
rule. 

Part  107 

With  the  exception  of  the  definitions 
in  part  107,  we  are  moving  the  rest  of 
subpart  A  in  part  107  to  new  part  105. 
The  definitions  section,  §  107.3,  remains 
in  part  107  and  is  redesignated  as 
§  107.1.  We  are  replacing  the  definitions 
of  "approval,"  "competent  authority 
approval,"  "exemption,"  "filed,"  and 
"person"  with  definitions  that  we 
adopted  in  section  105.10. 

With  regard  to  the  definition  of 
"Indian  tribe,"  we  are  replacing  the 
definition  in  part  107  with  the  statutory 
definition. 

We  are  replacing  the  definition  of 
"state"  in  part  107  with  the  definition 
of  "state"  foimd  in  §  171.8  because  it  is 
clear  and  simple. 

With  regard  to  the  definition  of 
"transports"  or  "transportation,"  we  are 
replacing  the  definition  in  part  107  with 
the  current  statutory  definition. 

Part  171 

To  make  the  definitions  in  §  171.8 
consistent  with  the  definitions  in  new 
part  105,  we  are  replacing  the 
definitions  of  "approval."  "exemption." 
"hazardous  material."  and  "person"  in 
§  171.8  with  the  new  definitions  we  are 
adopting  in  §  105.10. 

3.  Regnlatory  Analjrsis  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866. 
Consequently,  it  was  not  reviewed  by 
the  Office  of  Management  and  Budget. 
RSPA  has  not  prepared  a  regulatCHy 
impact  analysis  or  a  regulatory 
evaluation  because  this  proposed  rule 
has  TTiinimal  economic  impact.  This  rule 
is  not  significant  according  to  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034;  February  26. 1979). 

Executive  Order  13132 

RSPA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  13132 
("Federalism").  RSPA  has  determined 
that  the  rule  does  not  have  sufficient 
Federalism  impacts  to  warrant  the 
preparation  of  a  Federalism  assessment. 

Executive  Order  13175 

These  clarified  procedural  regulations 
will  not  have  substantial  direct  effects 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
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Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes  when 
analyzed  under  the  principles  and 
criteria  contained  in  Executive  Order 
13175  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Therefore,  the  funding  and  consultation 
requirements  of  this  &cecutive  Order  do 
not  apply. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  RSPA  must 
consider  whether  a  regulation  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  merely  clarifies  and  revises 
RSPA's  general  procedures  and 
rulemaking  procedures  to  assist  the 
public  to  Iratfer  imderstand  our 
procedures.  Therefore,  I  certify  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  person  is  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  0MB  control 
number.  The  information  collection 
requirements  in  49  CFR  parts  106  and 
107  have  been  approved  under  0MB 
Control  No.  2137-0051,  "Rulemaking 
and  Exemptions  Petitions."  This  find 
rule  does  not  impose  new  information 
collection  requirements. 

Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regidation  identifier  niunber 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  of  this  document  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  unfunded 
mandates  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  does 
not  result  in  costs  of  $100  million  or 
more  to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

Listof  Subiects 

49  CFR  Part  105 

Administrative  practice  and 
procedure,  Hazardous  materials 
transportation. 


49  CFR  Part  106 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Packaging  and 
containers,  Penalties,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  107 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation,  Penalties,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  RSPA  amends  49  CFR 
chapter  I,  subchapter  A,  as  follows: 
1.  Add  part  105  to  read  as  follows: 

PART  105— HAZARDOUS  MATERIALS 
PROGRAM  DERNrnONS  AND 
GENERAL  PROCEDURES 

Subpart  A— Deflnitions 

Sec. 

105.5    DeRnitions. 

Subpart  B— General  Proeedurec 

105.15    Deflned  terms  are  usedin  this 
subpart. 

Obtaining  Guidance  and  Public  Information 

105.20    Guidance  and  interpretations. 

105.25  Reviewing  public  documents. 

105.26  Obtaining  records  on  file  with 
RSPA. 

105,30    Information  made  available  to  the 
public  and  request  for  confidential 
treatment. 

Serving  Documents 

105.35    Serving  documents  in  RSPA 

proceedings. 
105.40    Designated  agents  for  non-residents. 

Subpoenas 

105.45  Issuing  a  subpoena. 
105.50  Serving  a  subpoena. 
105.55    Refusal  to  obey  a  subpoena. 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

Subpart  A— D«flnitiont 

§105.5    Definitions 

(a)  This  part  contains  the  definitions 
for  certain  words  and  phrases  used 
throughout  this  subchapter  (49  CFR 
parts  105  through  110).  At  the  beginning 
of  each  subpart,  the  Research  and 
Special  Programs  Administration 
("RSPA"  or  "we")  will  identify  the 
defined  terms  that  are  used  within  the 
subpart — ^by  listing  them — and  refer  the 
reader  to  the  definitions. in  this  part. 
This  way,  readers  will  know  that  RSPA 
has  given  a  term  a  precise  meaning  and 
will  know  where  to  look  for  it. 


(b)  Terms  used  in  this  part  are  defined 
as  follows: 

Associate  Administrator  means 
Associate  Administrator  for  Hazardous 
Materials  Safety,  Research  and  Special 
Programs  Administration. 

Approval  means  written  consent, 
including  a  competent  authority 
approval,  £rom  the  Associate 
Administrator  or  other  designated 
Department  official,  to  perform  a 
function  that  requires  prior  consent 
under  subchapter  C  of  this  chapter  (49 
CFR  parts  171  through  180). 

Competent  Authority  means  a 
national  agency  that  is  responsible, 
under  its  national  law,  for  the  control  or 
regulation  of  some  aspect  of  hazardous 
materials  (dangerous  goods) 
transportation.  Another  term  for 
Competent  Authority  is  "Appropriate 
authority"  which  is  used  in  die 
International  Civil  Aviation 
Organization's  (ICAO)  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air.  The  Associate 
Adioinistrator  is  the  United  States 
Competent  Authority  for  purposes  of  49 
CFR  part  107. 

Competent  Authority  Approval  means 
an  approval  by  the  competent  authority 
that  is  required  under  an  international 
standard  (for  example,  the  ICAO 
Technical  Instructions  for  the  Safe 
Transport  of  Dangerous  Goods  by  Air 
and  the  International  Maritime 
Dangerous  Goods  Code).  Any  of  the 
following  may  be  considered  a 
competent  authority  approval  if  it 
satisfies  the  requirement  of  an 
international  standard: 

(1)  A  specific  regulation  in  subchapter 
A  or  C  of  this  chapter. 

(2)  An  exemption  or  approval  issued 
under  subchapter  A  or  C  of  this  chapter. 

(3)  A  separate  document  issued  to  one 
or  more  persons  by  the  Associate 
Administrator. 

Exemption  means  a  document  issued 
by  the  Associate  Administrator  under 
the  authority  of  49  U.S.C.  5117.  The 
dociunent  permits  a  person  to  perform 
a  function  that  is  not  otherwise 
permitted  under  subchapter  A  or  C  of 
this  chapter,  or  other  regulations  issued 
imder  49  U.S.C.  5101  et  seq.  (e.g.. 
Federal  Motor  Carrier  Safety  routing 
requirements.) 

Federal  hazardous  material 
transportation  law  means  49  U.S.C. 
5101  et  seg. 

File  or  Filed  means  received  by  the 
appropriate  RSPA  or  other  designated 
office  within  the  time  specified  in  a 
regulation  or  rulemaking  document. 

Hazardous  material  means  a 
substance  or  material  that  the  Secretary 
of  Transportation  has  determined  is 
capable  of  posing  an  unreasonable  risk 
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to  health,  safety^  and  property  when 
transported  in  commerce,  and  has 
designated  as  hazardous  imder  section 
5103  of  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5103).  The 
term  includes  hazardous  substances, 
hazardous  wastes,  marine  pollutants, 
elevated  temperature  materials, 
materials  designated  as  hazardous  in  the 
Hazardous  Materials  Table  (see  49  CFR 
172.101),  and  materials  that  meet  the 
defining  criteria  for  hazard  classes  and 
divisions  in  part  173  of  subchapter  C  of 
this  chapter. 

Hazardous  Materials  Regulations  or 
HMR  means  the  regulations  at  49  CFR 
parts  171  through  180. 

Indian  tribe  has  the  same  meaning 
given  that  term  in  section  4  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C 
450b). 

Person  means  an  individual,  firm, 
copartnership,  corporation,  company, 
association,  or  ioint-stock  association 
(including  any  trustee,  receiver, 
assignee,  or  similar  representative);  or  a 
government  or  Indian  tribe  lor  an 
agency  or  instrumentality  of  any 
government  or  Indian  tribe)  that 
transports  a  hazardous  material  to 
further  a  commercial  enterprise  or  offers 
a  hazardous  material  for  transportation 
in  commerce.  Person  does  not  include 
the  following: 

(1)  The  United  States  Postal  Service. 

(2)  Any  agency  or  instrumentality  of 
the  Federal  government,  for  the 
purposes  of  49  U.S.C.  5123  (dvil 
penalties)  and  5124  (criminal  penalties). 

(3)  Any  government  or  Indian  tribe  (or 
an  agency  or  instrumentality  of  any 
government  or  Indian  tribe)  that 
transports  hazardous  material  for  a 
governmental  purpose. 

Political  subdivision  means  a 
municipality;  a  public  agency  or  other 
instrumentality  of  one  or  more  States, 
municipalities,  or  other  political  body  of 
a  State;  or  a  public  corporation,  board, 
or  commission  established  under  the 
laws  of  one  or  inore  States. 

Preemption  determination  means  an 
administrative  decision  by  the  Associate 
Administrator  that  Federal  hazardous 
materials  law  does  or  does  not  void  a 
specific  State,  political  subdivision,  or 
Indian  tribe  re<^uirement. 

Regulations  issued  under  Federal 
hazardous  materials  transportation  law 
means  regulations  contained  in 
subchapter  A  of  this  chapter  (49  CFR 
parts  105  through  110)  and  in 
subchapter  C  of  this  chapter  (49  CFR 
parts  171  through  180). 

State  means  a  State  of  the  United' 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Noithern  Mariana 


Islands,  the  Virgin  Islands,  American 
Samoa,  Guam,  or  any  other  territory  ot 
possession  of  the  United  States 
designated  by  the  Secretary. 

Transports  or  Transportation  means 
the  movement  of  property  and  loading, 
unloading,  or  storage  incidental  to  the 
movement. 

Waiver  of  Preemption  means  a 
decision  by  the  Associate  Administrator 
to  forego  preemption  of  a  non-Federal 
requirement — that  is,  to  allow  a  State, 
political  subdivision  or  Indian  tribe 
requirement  to  remain  in  efiiect.  The 
non-Federal  requirement  must  provide 
at  least  as  much  public  protection  as  the 
Federal  hazardous  materials 
transportation  law  and  the  r^ulations 
issued  under  Federal  hazardous 
materials  transportation  law.  and  may 
not  unreasonably  burden  conunerce. 


I10B.15    DeHiMdlMiiMUMdlntMs 


The  follo%ving  defined  terms  (see 
subpart  A  of  this  part)  appear  in  this 
subpart:  Approval:  Exemption;  Federal 
hazardous  material  transportation  law; 
Hazardous  material;  Hazardous 
materials  regulations;  Indian  tribe; 
Preemption  determination;  State; 
Transportation;  Waiver  of  preemption 

ObUining  Gvidenoe  and  PttUk 
Infiwniation 

flOS^    QuWnoe  and  Intef pretallooa.' 
(a)  Hazardous  materials  regulations. 
You  can  obtain  information  and  answers 
to  your  questions  on  compliance  with 
the  hazardous  materials  regulations  (49 
CFR  parts  171  through  180)  and 
interpretations  of  those  regulations  by 
contacting  RSPA's  Office  of  Hazardous 
Materials  Safety  as  follows: 

(1)  Call  the  Hazardous  Materials 
Information  Center  at  1-800-467-4922 
(in  Washington,  DC,  call  202-366- 
4488).  The  Center  is  staffed  from  9  a.m. 
through  5  p.m.  Eastern  time,  Monday 
through  Friday  except  Federal  holidays. 
After  hours,  you  can  leave  a  recorded 
message  and  your  call  will  be  returned 
by  the  next  business  day. 

(2)  E-mail  the  Hazardous  Materials 
Information  Center  at 
infocnti^rspa.dot.mv. 

(3)  Access  the  Office  of  Hazardous 
Materials  Safety  home  page  via  the 
Internet  at  http://hazmat.dot.gov. 

(4)  Send  a  letter,  with  your  return 
address  and  a  daytime  telephone 
number,  to:  Office  of  Hazardous 
Materials  Standards,  Research  and 
Special  Programs  Administration,  Attn: 
DHM-10,  U.S.  Department  of 
Transportation,  400  7th  Street  SW.. 
Washington,  DC  20590-0001. 


(b)  Federal  hazardous  materials 
transportation  law  and  preemption.  You 
can  obtain  information  and  answers  to 
your  questions  on  Federal  hazardous 
materials  transportation  law,  49  U.S.C. 
5101  ef  seq.,  and  Federal  preemption  of 
State,  local,  and  Indian  tribe  hazardous  - 
material  transportation  requirements,  by 
conUcting  RSPA's  Office  of  the  Chief 
Counsel  as  follows: 

(1)  Call  the  office  of  the  Chief  Counsel 
at  (202)  366-4400  fit>m  9  a.m.  to  5  p.m. 
Eastern  time,  Monday  through  Friday 
except  Federal  holidays. 

(2)  Access  the  Office  of  the  Chief 
Coxmsel's  home  page  via  the  Internet  at 
http-J/rspa-atty.dot.gov. 

(3)  Send  a  letter,  with  your  return 
address  and  a  daytime  telephone 
number,  to:  Office  of  the  Qiief  Counsel, 
Research  and  Special  Programs 
Administration,  Attn:  DCC-10,  U.S. 
Department  of  Transportation. 
Washington,  DC  20590-0001. 

(4)  Contact  the  Office  of  the  Chief 
Counsel  for  a  copy  of  applications  for 
preemption  determinations,  waiver  of 
preemption  determinations,  and 
inconsistency  rulings  received  by  RSPA 
before  February  1, 1997. 

|106J5    Reviewino  puoNc  oocunwfila. 

RSPA  is  required  by  statute  to  make 
certain  dociunents  and  information 
available  to  the  public.  You  can  review 
and  copy  publicly  available  documents 
and  information  at  the  locations 
described  in  this  section. 

(a)  DOT  Docket  Management  System. 
Unless  a  particular  doounent  says 
otherwise,  the  following  documents  are 
available  for  public  review  and  copying 
at  the  Department  of  Transportation's 
Docket  Management  System,  Room  PL 
401 ,  400  7th  Street,  SW. ,  Washington, 
DC  20590-0001,  or  for  review  and 
downloading  through  the  Internet  at 
http-J/dms.dot.gov: 

(1)  Riilemaking  documents  in 
proceedings  started  after  February  1, 
1997,  including  notices  of  proposed 
rulemaking,  advance  notices  of 
proposed  rulemaking,  public  comments, 
related  Federal  Register  notices,  final 
rules,  appeals,  and  RSPA's  decisions  in 
response  to  appecds. 

(2)  Applications  for  exemption 
received  by  RSPA  after  February  1. 
1997.  Also  available  are  supporting 
data,  memoranda  of  any  informal 
meetings  with  applicants,  related 
Federal  Register  notices,  public 
comments,  and  decisions  granting  or 
denying  exemptions  applications. 

(3)  Applications  for  preemption 
determinations  and  waiver  of 
preemption  determinations  received  by 
RSPA  after  February  1. 1997.  Also 
available  are  public  comments,  Federal 
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Register  notices,  and  RSPA's  rulings, 
determinations,  decisions  on 
reconsideration,  and  orders  issued  in 
response  to  those  applications. 

(b)  Hazardous  Materials  Record 
Center.  Applications  for  exemptions  and 
related  background  information 
received  by  RSPA  before  February  1, 
1997  are  available  for  public  review  and 
copying  at  the  Hazardous  Materials 
Record  Center,  U.S.  Department  of 
Transportation.  Room  8421,  400  7th 
Street,  SW.,  Washington.  DC  20590- 
0001: 

(c)  Office  of  Hazardous  Materials 
Safety.  (1)  You  may  obtain  dociunents 
(e.g.,  proposed  and  final  rules,  notices, 
letters  of  clarification,  safety  notices. 
DOT  forms  and  other  documents)  by 
using  the  "Fax  On  Demand"  system.  To 
reach  the  "Fax  On  Demand"  system, 
dial  1-800-467-4922  and  select  Option 
2.  You  may  choose  documents  to  be 
faxed  to  yoiu  machine. 

(2)  Upon  youx  written  request,  we  will 
make  the  following  documents  and 
information  available  to  you: 

(i)  Appeals  under  49  CFR  part  107 
and  RSPA's  decisions  issued  in 
response  to  those  appeals. 

(ii)  Records  of  compliance  order 
proceedings  and  RSPA  compliance 
orders. 

(iii)  Applications  for  approvals, 
including  supporting  data,  memoranda 
of  any  informal  meetings  with 
applicants,  and  decisions  granting  or 
denying  approvals  applications. 

(iv)  Other  information  about  RSPA's 
hazardous  materials  program  required 
by  statute  to  be  made  available  to  the 
public  for  review  and  copying  and  any 
other  information  RSPA  decides  should 
be  available  to  the  public. 

(3)  Your  written  request  to  review 
documents  should  include  the 
following: 

(i)  A  detailed  description  of  the 
documents  you  wish  to  review. 

(ii)  Your  name,  address,  and 
telephone  number. 

(4)  Send  your  written  request  to: 
Associate  Administrator  for  Hazardous 
Materials  Safety,  Research  and  Special 
Programs  Administration,  Attn:  DHM-1, 
U.S.  Department  of  Transportation.  400 
7th  Stireet,  SW..  Washington,  DC  20590- 
0001. 

§105.26    Obtaining  records  on  file  with 
RSPA. 

To  obtain  records  on  file  with  RSPA, 
other  than  those  described  in  §  105.25. 
youjnust  file  a  request  with  RSPA 
under  the  Freedom  of  Information  Act 
(FOIA)  (5  U.S.C.  552).  The  procedures 
for  filing  a  FOLA  request  are  contained 
in  49  CFR  part  7. 


§105.30    Informatloninade  avaiiable  to  the 
public  and  request  for  confidential 
treatment. 

When  you  submit  information  to 
RSPA  during  a  rulemaking  proceeding, 
as  part  of  your  application  for 
exemption  or  approval,  or  for  any  other 
reason,  we  may  make  that  information 
publicly  available  imless  you  ask  that 
we  keep  the  information  confidential. 

(a)  Asking  for  confidential  treatment. 
You  may  ask  us  to  give  confidential 
treatment  to  information  you  give  to  the 
agency  by  taking  the  following  steps: 

(1)  Mark  "confidential"  on  each  page 
of  the  original  doctunent  you  would  like 
to  keep  confidential. 

(2)  Send  us,  along  with  the  original 
document,  a  second  copy  of  the  original 
document  with  the  confidential 
information  deleted. 

(3)  Explain  why  the  information  you 
are  submitting  is  confidential  (for 
example,  it  is  exempt  from  mandatory 
public  disclosure  under  the  Freedom  of 
Information  Act.  5  U.S.C.  552  or  it  is 
information  referred  to  in  18  U.S.C. 
1905). 

(b)  RSPA  Decision.  RSPA  will  decide 
whether  or  not  to  treat  your  information 
as  confidential.  We  will  notify  you,  in 
writing,  of  a  decision  to  grant  or  deny 
confidentiality  at  least  five  days  before 
the  information  is  publicly  disclosed, 
and  give  you  sm  opportunity  to  respond. 

Serving  Documents 

§  1 05.35    Serving  documents  in  RSPA 
proceedings. 

(a)  Service  by  RSPA.  We  may  serve 
the  document  by  one  of  the  following 
methods,  except  where  a  different 
method  of  service  is  specifically 
required: 

(1)  Registered  or  certified  mail, 
(i)  If  we  serve  a  document  by 

registered  or  certified  mail,  it  is 
considered  served  when  mailed. 

(ii)  An  official  United  States  Postal 
Service  receipt  from  the  registered  or 
certified  mailing  is  proof  of  service. 

(iii)  We  may  serve  a  person's 
authorized  representative  or  agent  by 
registered  or  certified  mail,  or  in  any 
other  manner  authorized  by  law.  Service 
on  a  person's  authorized  agent  is  the 
same  as  service  on  the  person. 

(2)  Personal  service. 

(3)  Publication  in  the  Federal 
Register. 

^)  Service  by  others.  If  you  are 
required  under  this  subchapter  to  serve 
a  person  with  a  document,  serve  the 
document  by  one  of  the  following 
methods,  except  where  a  difi^erent 
method  of  service  is  specifically 
required: 

(1)  Registered  or  certified  mail. 


(i)  If  you  serve  a  dociunent  by 
registered  or  certified  mail,  it  is 
considered  served  when  mailed. 

(ii)  An  official  United  States  Postal 
Service  receipt  from  the  registered  or 
certified  mailing  is  proof  of  service. 

(iii)  You  may  serve  a  person's 
authorized  representative  or  agent  by 
registered  or  certified  mail  or  in  any 
other  manner  authorized  by  law.  Service 
on  a  person's  authorized  agent  is  the 
same  as  service  on  the  person. 

(2)  Personal  service. 

(3)  Electronic  service. 

(i)  In  a  proceeding  under  §  107.317  of 
this  subchapter  (an  administrative  law 
judge  proceeding),  you  may 
electronically  serve  dociunents  on  us. 

(ii)  Serve  documents  electronically 
through  the  Internet  at  http:// 
dms.dot.gov. 

§105.40    Designated  agents  fornon- 
residents. 

(a)  General  requirement.  If  you  are  not 
a  resident  of  the  United  States  but  are 
required  by  this  subchapter  or 
subchapter  C  of  this  chapter  to  designate 
a  permanent  resident  of  the  United 
States  to  act  as  your  agent  and  receive 
docimients  on  your  behalf,  you  must 
prepare  a  designation  and  file  it  with  us. 

(b)  Agents.  An  agent: 

(1)  May  be  an  individual,  a  firm,  or  a 
domestic  corporation. 

(2)  May  represent  any  number  of 
.  principals. 

(3)  May  not  reassign  responsibilities 
under  a  designation  to  another  person. 

(c)  Preparing  a  designation.  Your 
designation  must  be  written  and  dated, 
and  it  must  contain  the  following 
information: 

(1)  The  section  in  the  HMR  that 
requires  you  to  file  a  designation. 

(2)  A  certification  that  the  designation 
is  in  the  correct  legal  form  required  to 
make  it  valid  and  binding  on  you  under 
the  laws,  corporate  bylaws,  and  other 
requirements  that  apply  to  designations 
at  the  time  and  place  you  are  making  the 
designation. 

(3)  Your  full  legal  name,  the  principal 
name  of  your  business,  and  your 
mailing  address. 

(4)  A  statement  that  your  designation 
will  remain  in  effect  until  you  withdraw 
or  replace  it. 

(5)  The  legal  name  and  mailing 
address  of  your  agent. 

(6)  A  declaration  of  acceptance  signed 
by  yoiu  agent. 

(d)  Address.  Send  your  designation  to: 
Office  of  Hazardous  Materials 

Exemptions  and  Approvals  Research 
and  Special  Programs  Administration. 
Attn:  DHM-30,  U.S.  Department  of 
Transportation  400  7th  Street,  SW., 
Washington,  DC  20590-0001. 
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(e)  Designations  are  binding.  You  are 
bound  by  your  designation  of  an  agent, 
even  if  you  did  not  follow  all  the 
requirements  in  this  section,  until  we 
reject  your  designation. 

Subpoenas 

1 106.49    ISMiing  a  subpoena. 

(a)  Subpoenas  explained.  A  subpoena 
is  a  document  that  may  reqiiire  you  to 
attend  a  proceeding,  produce 
dociunents  or  other  physical  evidence 
in  your  possession  or  control,  or  both. 
RSPA  may  issue  a  subpoena  either  on 
its  initiative  or  at  the  request  of 
someone  participating  in  a  proceeding. 
Anyone  who  requests  that  RSPA  issue  a 
subpoena  must  show  that  the  subpoena 
seeks  information  that  will  materially 
advance  the  proceeding. 

(b)  Attendance  and  mileage  expenses. 

(1)  If  you  receive  a  subpoena  to  attend 
a  proceeding  under  this  part,  you  may 
receive  money  to  cover  attendance  and 
mileage  expenses.  The  attendance  and 
mileage  fees  will  be  the  same  as  those 
paid  to  a  witness  in  a  proceeding  in  the 
district  courts  of  the  United  States. 

(2)  If  RSPA  issues  a  subpoena  to  you 
based  upon  a  request,  the  requester 
must  serve  a  copy  of  the  orij^nal 
subpoena  on  you,  as  required  in 

$  105.50.  The  requester  must  also 
include  attendance  and  mileage  fees 
with  the  subpoena  unless  the  requester 
asks  RSPA  to  pay  the  attendance  and 
mileage  fees  because  of  demonstrated 
financial  hardship  and  RSPA  agrees  to 
do  so. 

(3)  If  RSPA  issues  a  subpoena  at  the 
request  of  an  officer  or  agency  of  the 
Federal  government,  the  officer  or 
agency  is  not  required  to  include 
attendance  and  mileage  fiees  when 
serving  the  subpoena.  The  officer  or 
agency  must  pay  the  fees  before  you 
leave  the  hearing  at  which  you  testify. 

I106J0    Serring  a  subpoena. 

(a)  Personal  service.  Anyone  who  is 
not  an  interested  party  and  who  is  at 
least  18  years  of  age  may  serve  you  with 
a  subpoena  and  fees  by  handing  the 
subpoena  and  fees  to  you,  by  leaving 
them  at  your  office  with  the  individual 
in  charge,  or  by  leaving  them  at  your 
house  with  someone  who  lives  there 
and  is  capable  of  making  sure  that  you 
receive  them.  If  RSPA  issues  a  subpoena 
to  an  entity,  rather  than  an  individual, 
personal  service  is  made  by  delivering 
the  subpoena  and  fees  to  the  entity's 
registered  agent  for  service  of  process  or 
to  any  officer,  director  or  agent  in  charge 
of  any  of  the  entity's  offices. 

(b)  Service  by  mail.  You  may  be 
served  with  a  copy  of  a  subpoena  and 
fees  by  certified  or  registereid  mail  at 
yoitf  last  known  address.  Service  of  a 


subpoena  and  fees  may  also  be  made  by 
registered  or  certified  mail  to  yoiu  agent 
for  service  of  process  or  any  of  your 
representatives  at  that  person's  last 
known  address. 

(c)  Other  methods.  You  may  be  served 
with  a  copy  of  a  subpoena  by  any 
method  where  you  receive  actual  notice 
of  the  subpoena  and  receive  the  fees 
before  leaving  the  hearing  at  which  you 
testify. 

(d)  Filing  after  service.  After  service  is 
complete,  the  individual  who  served  a 
copy  of  a  subpoena  and  fees  must  file 
the  original  subpoena  and  a  certfficate 
of  s«vice  with  the  RSPA  official  who  is 
responsible  for  conducting  the  hearing. 


flOSJS    Refuaaltoobayai 

(a)  Quashing  or  modifying  a 
subpoena.  If  you  receive  a  subpoena, 
you  can  ask  RSPA  to  overturn  ("quash") 
or  modify  the  subpoena  within  10  days 
after  the  subpoena  is  served  on  you. 
Your  request  must  briefly  explain  the 
reasons  you  are  asking  for  the  subpoena 
to  be  quashed  or  modified.  RSPA  may 
then  do  the  following: 

(1)  Deny  your  reouest. 

(2)  Quash  or  modify  the  subpoena. 

(3)  Grant  your  request  on  the 
condition  that  you  satisfy  certain 
specified  requirements. 

(b)  Failure  to  obey.  If  you  disobey  a 
subpoena,  RSPA  may  ask  the  Attorney 
General  to  seek  help  from  the  United 
States  District  Coiul  for  the  appropriate 
District  to  compel  you,  after  notice,  to 
appear  before  RSPA  and  give  testimony, 
produce  subpoenaed  documents  or 
physical  evidence,  or  both. 

2.  Revise  part  106  to  read  as  follows: 

PART  106— RULEMAKINQ 
PROCEDURES 

Subpart  A— ASPA  Rulemaking  Documanta 

106.5    Defined  terms  used  in  this  subpart. 
106.10    Process  for  issuing  rules. 
106.15    Advance  notice  of  proposed 

rulemaking. 
106.20    Notice  of  proposed  rulemaking. 
106.25    Revising  regulations  without  first 

issuing  an  ANPRM  or  NPRM. 
106.30    Final  rule. 
106.35     Interim  final  rule. 
106.40    Direct  final  rule. 
106.45    Tradung  rulemaking  actions. 

Subpart  B    PaiHilpaUug  In  the  Rulenwking 


Public  M— tings  and  Other  Proceedings 

106.80    Public  meeting  procedures. 
106.85    Requesting  a  public  meeting. 
106.90    Other  rulemaking  proceedings. 

Petitions  ibr  Rulemaking 

106.95    Requesting  a  change  to  the . 

regulations. 
106.100    Required  information  for  a  petition 

for  rulemaking. 
106.105    RSPA  response  to  a  petition  for 

rulemalung. 

Appeals 

106.110    Appealing  a  RSPA  action. 
106.115    Required  information  for  an 

appeal. 
106.120    Appeal  deadline. 
106.125    Filing  an  appeal. 
106.130    RSPA  response  to  an  appeal. 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

Subpart  A— RSPA  RulMiMldng 
Docuinwits 

flOS.5    DafinadtMinauaedintMaaubpart 
The  folloMring  defined  terms  (see  part 
105.  subpart  A.  of  this  subchapter) 
appear  in  this  subpart:  File;  Person: 
State. 


106.50    Defined  terms  used  in  this  subpart. 
106.55    Public  participation  in  the 
rulemaking  process. 

Written  Commanti 

106.60    Filing  comments. 

106.65    Required  information  for  written 

comments. 
106.70    Where  and  when  to  file  comments. 
106.75    Extension  of  time  to  file  comments. 


f  108.10    Prooaaafbrlaauingrulea. 

(a)  RSPA  ("we")  uses  informal 
rulemaking  procedures  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  to  add.  amend,  or  delete 
regulations.  To  propose  or  adopt 
changes  to  a  regulation,  RSPA  may  issue 
one  or  more  of  the  following  dociunents. 
We  publish  the  following  ndemaking 
documents  in  the  Federal  Register 
unless  we  name  and  personally  serve  a 
copy  of  a  rule  on  every  person  subject 
to  it: 

(1)  An  advance  notice  of  proposed 
rulemaking. 

(2)  A  notice  of  proposed  rulemaking. 

(3)  A  final  rule. 

(4)  An  interim  final  rule. 

(5)  A  direct  final  rule. 

(b)  Each  of  the  rulemaking  documents 
in  paragraph  (a)  of  this  section  generally 
contains  the  following  information: 

(1)  The  topic  involved  in  the 
rulemaking  document. 

(2)  RSPA's  legal  authority  for  issuing 
the  rulemaking  document. 

(3)  How  interested  persons  may 
participate  in  the  rulemaking 
proceeding  (for  example,  by  filing 
written  comments  or  making  oral 
presentations). 

(4)  Whom  to  call  if  you  have 
questions  about  the  rulemaking 
docxunent. 

(5)  The  date,  time,  and  place  of  any 
public  meetings  being  held  to  discuss 
the  rulemaking  document. 

(6)  The  docket  number  and  regulation 
identifier  number  (RIN)  for  the 
rulemaking  proceeding. 
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§108.15    Advance  notica  of  proposed 
rulemaking. 

An  advance  nctice  of  proposed 
rulemaking  (ANPRM)  tells  the  public 
that  RSPA  is  considering  an  area  for 
rulemaking  and  requests  written 
comments  on  the  appropriate  scope  of 
the  rulemaking  or  on  specific  topics.  An 
advance  notice  of  proposed  rulemaking 
may  or  may  not  include  the  text  of 
potential  changes  to  a  regulation. 

§  1 08.20    Notice  of  proposed  rulemaking. 

A  notice  of  proposed  rulemaking 
(NPRM)  contains  RSPA's  specific 
proposed  regulatory  changes  for  public 
comment  and  contains  supporting 
information.  It  generally  includes 
proposed  regulatory  text. 

§  106.25    Revising  regulation*  without  first 
issuing  an  ANPRM  or  NPRM. 

RSPA  may  add,  amend,  or  delete 
regulations  without  first  issuing  an 
ANPRM  or  NPRM  in  the  following 
situations: 

(a)  We  may  go  directly  to  a  final  rule 
or  interim  final  rule  if.  for  good  cause, 
we  find  that  a  notice  of  proposed 
rulemaking  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  We  must  place  that  finding  and 
a  brief  statement  of  the  reasons  for  it  in 
the  final  rule  or  interim  final  rule. 

(b)  We  may  issue  a  direct  final  rule 
(see  §  106.40). 

§106.30    Final  rule. 

A  final  rule  sets  out  new  regulatory 
requirements  and  their  effective  date.  A 
final  rule  will  also  identify  issues  raised 
by  commenters  in  response  to  the  notice 
of  proposed  rulemaking  and  give  the 
agency's  response. 

§106.35    Interim  final  rule. 

An  interim  final  rule  is  issued 
without  first  issuing  a  notice  of 
proposed  rulemaking  and  accepting 
public  comments  and  sets  out  new 
regulatory  requirements  and  their 
effective  date.  RSPA  may  issue  an 
interim  final  rule  if  it  finds,  for  good 
cause,  that  notice  and  public  procedure 
are  impracticable,  uimecessary,  or 
contrary  to  the  public  interest.  RSPA 
will  clearly  set  out  this  finding  in  the 
interim  final  rule.  After  receiving  and 
reviewing  public  comments,  as  well  as 
any  other  relevant  dociunents,  RSPA 
may  revise  the  interim  final  rule  and 
then  issue  a  final  rule. 

§108.40    Direct  final  rule. 

A  direct  final  rule  makes  regulatory 
changes  and  states  that  the  regulatory 
•  changes  will  take  effect  on  a  specified 
date  unless  RSPA  receives  an  adverse 
comment  or  notice  of  intent  to  file  an 
adverse  comment  within  the  comment 


period — generally  60  days  after  the 
direct  final  rule  is  published  in  the 
Federal  Register. 

(a)  Actions  taken  by  direct  final  rule. 
We  may  use  direct  final  rulemaking 
procedures  to  issue  rules  that  do  any  of 
the  following: 

(1)  Make  minor  substantive  changes  to 
regulations. 

(2)  Incorporate  by  reference  the  latest 
edition  of  technical  or  industry 
standards. 

(3)  Extend  compliance  dates. 

(4)  Make  noncontroversial  changes  to 
regulations.  We  must  determine  and 
publish  a  finding  that  use  of  direct  final 
rulemaking,  in  this  situation,  is  in  the 
public  interest  and  tmlikely  to  result  in 
adverse  comment. 

(b)  Adverse  comment.  An  adverse 
comment  explains  why  a  rule  would  be 
inappropriate,  or  would  be  ineffective  or 
unacceptable  without  a  change.  It  may 
challenge  the  rule's  underlying  premise 
or  approach.  Under  the  direct  final  rule 
process,  we  do  not  consider  the 
following  types  of  comments  to  be 
adverse: 

(1)  A  comment  recommending 
another  rule  change,  in  addition  to  the 
change  in  the  direct  final  rule  at  issue, 
xmless  the  commenter  states  why  the 
direct  final  rule  would  be  ineffective 
without  the  change. 

(2)  A  fiivolous  or  irrelevant  comment. 

(c)  Confirmation  of  effective  date.  We 
will  publish  a  confirmation  dociuneht 
in  the  Federal  Register,  generally  within 
15  days  after  the  comment  period 
closes,  if  we  have  not  received  an 
adverse  comment  or  notice  of  intent  to 
file  an  adverse  comment.  The 
confirmation  document  tells  the  public 
the  effective  date  of  the  rule — either  the 
date  stated  in  the  direct  final  rule  or  at 
least  30  days  after  the  publication  date 
of  the  confirmation  document, 
whichever  is  later. 

(d)  Withdrawing  a  direct  final  rule.  (1) 
If  we  receive  an  adverse  comment  or 
notice  of  intent  to  file  an  adverse 
comment,  we  will  publish  a  dociunent 
in  the  Federal  Register  before  the 
effective  date  of  the  direct  final  rule 
advising  the  public  and  withdrawing 
the  dirwt  final  rule  in  whole  or  in  part. 

(2)  If  we  withdraw  a  direct  final  rule 
because  of  an  adverse  comment,  we  may 
incorporate  the  adverse  comment  into  a 
later  direct  final  rule  or  may  publish  a 
notice  of  proposed  rulemaking. 

(e)  Appeal.  You  may  appeal  RSPA's 
issuance  of  a  direct  final  rule  (see 

§  106.115)  only  if  you  have  previously 
filed  written  comments  (see  §  106.60)  to 
the  direct  final  rule. 


§108.45    Traekhig  rulemaking  action*. 

The  following  identifying  numbers 
allow  you  to  track  RSPA's  rulemaking 
activities: 

(a)  Docket  number.  We  assign  an 
identifying  number,  called  a  docket 
number,  to  each  rulemaking  proceeding. 
Each  rulemaking  dociunent  that  RSPA 
issues  in  a  particular  rulemaking 
proceeding  will  display  the  same  docket 
number.  Tliis  number  allows  you  to  do 
the  following: 

(1)  Associate  related  documents  that 
appear  in  the  Federal  Register. 

(2)  Search  the  DOT  Docket 
Management  System  ("DMS")  for 
information  on  particular  rulemaking 
proceedings — including  notices  of 
proposed  rulemaking,  public  comments, 
petitions  for  rulemaking,  appeals, 
records  of  additional  rulemaking 
proceedings  and  final  rules.  There  are 
two  ways  you  can  search  the  DMS: 

(i)  Visit  the  public  docket  room  and 
review  and  copy  any  docketed  materials 
during  regular  business  hours.  The  DOT 
Docket  Management  System  is  located 
at  the  U.S.  Department  of 
Transportation,  Plaza  Level  401 ,  400  7th 
Street,  SW.,  Washington,  DC  20590- 
0001. 

(ii)  View  and  download  docketed 
materials  through  the  Internet  at  http:/ 
/dms.dot.gov. 

(b)  Regulation  identifier  number.  The 
Department  of  Transportation  publishes 
a  semiannual  agenda  of  all  current  and 
projected  Department  of  Transportation 
rulemakings,  reviews  of  existing 
regulations,  and  completed  actions.  This 
semiannual  agenda  appears  in  the 
Unified  Agenda  of  Federal  Regulations 
that  is  published  in  the  Federal  Register 
in  April  and  October  of  each  year.  The 
semiannual  agenda  tells  the  public 
about  the  Department's — including 
RSPA's — ^regulatory  activities.  The 
Department  assigns  a  regulation 
identifier  number  (RIN)  to  each 
individual  rulemaking  proceeding  in  the 
semiannual  agenda.  This  number 
appears  on  all  rulemaking  documents 
published  in  the  Fe<leral  Register  and 
makes  it  easy  for  you  to  track  those 
rulemaking  proceedings  in  both  the 
Federal  Register  and  the  semiannual 
regulatory  agenda  itself,  as  well  as  to 
locate  all  documents  in  the  Docket 
Management  System  pertaining  to  a 
particular  rulemaking. 

Subpart  B— Participating  in  tlM 
Rutomaking  Proeaaa 

§  108.50    DeAnad  tarm*  u**d  in  this 
Mibpart. 

The  following  defined  terms  (see  part 
105,  subpart  A,  of  this  subchapter) 
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appJBar  in  this  subpart:  File;  Person; 
Political  subdivision;  State. 

1106.55    Public  partlcipetlon  In  the 
rulemaking  proceee. 

You  may  participate  in  RSPA's 
rulemaking  process  by  doing  any  of  the 
following: 

(a)  File  written  comments  on  any 
rulemaking  dociunent  that  asks  for 
comments,  including  an  advance  notice 
of  propo^d  rulemaking,  notice  of 
proposed  rulemaking,  interim  final  rule, 
or  direct  final  rule. 

(b)  Ask  that  we  hold  a  public  meeting 
in  any  rulemaking  proceeding  and 
participate  in  any  public  meeting  that 
we  hold. 

(c)  File  a  petition  for  rulemaking  that 
asks  us  to  add,  amend,  or  delete  a 
regulation. 

(d)  File  an  appeal  that  asks  us  to 
reexamine  our  decision  to  issue  all  or 
part  of  a  final  rule,  interim  final  rule,  or 
direct  final  rule. 

Written  Conunenti 


1106.60    nilng( 

Anyone  may  file  written  comments 
about  proposals  made  in  any 
rulemaking  document  that  requests 
public  comments,  including  any  State 
government  agency,  any  political 
subdivision  of  a  State,  and'any 
interested  person  invited  by  RSPA  to 
participate  in  the  rulemaking  process. 

1106.66    Required  Information  for  writlan 


Your  comments  must  be  in  English 
and  must  contain  the  following: 

(a)  The  docket  number  of  the 
rulemaking  document  you  are 
commenting  on,  clearly  set  out  at  the 
beginning  of  your  conunents. 

(d)  Information,  views,  or  argiunents 
that  follow  the  instructions  for 
participation  that  appear  in  the 
rulemaking  dociunent  on  which  you  are 
commenting. 

(c)  All  material  that  is  relevant  to  any 
statement  of  fact  in  your  comments. 

(d)  The  document  title  and  page 
number  of  any  material  that  you 
reference  in  your  comments. 

f106.70    Whera  and  wtMn  to  fie 


(a)  Unless  you  are  told  to  do 
otherwise  in  the  rulemaking  document 
on  which  you  are  commenting,  send 
your  conunents  to  us  in  either  of  the 
foUowdng  ways: 

(1)  By  mail  to:  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  PL  401, 
Washington.  DC  20590-0001. 

(2)  Through  the  Internet  to  http-M 
dms.dot.gov. 


(b)  Make  s\ae  that  your  comments 
reach  us  by  the  deadline  set  out  in  the 
rulemaking  dociunent  on  you  which  are 
commenting.  We  will  consider  late-filed 
comments  to  the  extent  possible. 

(c)  We  may  reject  comments  that  are 
not  relevant  to  the  rulemaking.  We  may 
reject  comments  you  file  electronically 
if  you  do  not  follow  the  electronic  filing 
instructions  at  the  DOT  Web  site. 

1106.75    Extaneion  of  time  to  file 


You  may  ask  for  more  time  to  file 
comments  on  a  rulemaking  proceeding. 
If  RSPA  grants  yoiir  request,  it  is  granted 
to  all  persons.  We  will  notify  the  public 
of  the  extension  by  publishing  a 
document  in  the  Federal  Register.  If 
RSPA  denies  your  request,  RSPA  will 
notify  you  of  the  denial.  To  ask  for  more 
time,  you  must  do  the  following: 

(a)  File  a  request  for  extension  at  least 
ten  days  before  the  end  of  the  comment 
period  established  in  the  rulemaking 
document. 

(b)  Show  that  you  have  good  cause  for 
the  extension  and  that  an  extension  is 
in  the  public  interest. 

(c)  Include  th^  docket  nxmiber  of  the 
rulemaking  document  you  are  seeking 
additional  time  to  comment  on,  clearly 
set  out  at  the  beginning  of  your  request. 

(d)  Send  your  request  to:  Docket 
Management  System,  U.S.  Department 
of  Transportation,  Room  PL  401, 400  7th 
Street,  SW.,  Washington,  DC  20590- 
0001. 

Public  Meetings  and  Other  Proceedings 

I106J0   PubWc  meeting  pfooeduiee. 

A  public  meeting  is  a  non-adversarial, 
fact-nnding  proceeding  conducted  by  a 
RSPA  representative.  Generally,  public 
meetings  are  announced  in  the  Federal 
Register.  Interested  persons  are  invited 
to  attend  and  to  present  their  views  to 
the  agency  on  specific  issues.  There  are 
no  formal  pleadings  and  no  adverse 
parties,  and  any  regulation  issued 
afterward  is  not  necessarily  based 
exclusively  on  the  record  of  the 
meeting.  Sections  556  and  557  of  the 
Administrative  Procedtue  Act  (5  U.S.C. 
556  and  557)  do  not  apply  to  public 
meetings  under  this  part< 

|10eJ6    Requeeting  a  public  meeting. 

(a)  You  may  ask  for  a  public  meeting 
by  filing  a  written  request  with  RSPA  no 
later  than  20  days  before  the  expiration 
of  the  comment  period  specified  in  the 
rulemaking  document.  Send  your 
request  for  a  public  meeting  to:  Docket 
Management  System,  U.S.  Department 
of  Transportation,  Room  PL  401,  400  7th 
Street.  SW.,  Washington.  DC  20590- 
0001. 


(b)  RSPA  will  review  your  request 
and,  if  you  have  shown  good  cause  for 
a  public  meeting,  we  will  grant  it  and 
publish  a  notice  of  the  meeting  in  the 
Federal  Register. 

1 1 06.90    Other  rulemalcing  proceedings. 

Diuing  a  rulemaking  proceeding, 
RSPA  may  invite  you  to  do  the 
following: 

(a)  Participate  in  a  conference  at 
which  minutes  are  taken. 

(b)  Make  an  oral  presentation. 

(c)  Participate  in  any  other  public 
proceeding  to  ensiue  that  RSPA  makes 
informed  decisions  during  the 
rulemaking  process  and  to  protect  the 
public  interest,  including  a  negotiated 
rulemaking  or  work  group  led  by  a 
facilitator. 

Petitions  for  Rulemaking 

1106.95    Requesting  a  change  to  the 
leguiations. 

You  may  ask  RSPA  to  add,  amend,  or 
delete  a  r^^ation  by  filing  a  petition 
for  rulemaking  as  follows: 

(a)  For  regulations  in  49  CFR  parts 
110, 130,  171  through  180,  submit  the 
petition  to:  Office  of  Hazardous 
Materials  Standards,  Research  and 
Special  Programs  Administration,  Attn: 
DHM-10,  U.S.  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington,  DC  20590-0001. 

(b)  For  regulations  in  49  CFR  parts 
105, 106,  or  107,  submit  the  petition  to: 
Office  of  the  Chief  Counsel,  Research 
and  Special  Programs  Administration, 
Attn:  DCC-10,  U.S.  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington,  DC  20590-0001. 

1106.100    Required  information  for  a 
pettUon  for  rulemaking. 

(a)  You  must  include  the  following 
information  in  your  petition  for 
rulemaking: 

(1)  A  summary  of  yoin  proposed 
action  and  an  explanation  of  its 
purpose. 

(2)  The  language  you  propose  for  a 
new  or  amended  rule,  or  the  language 
you  would  delete  from  a  current  rule. 

(3)  An  explanation  of  your  interest  in 
your  proposed  action  and  the  interest  of 
anyone  you  may  represent. 

(4)  Information  and  arguments  that 
support  your  proposed  action,  including 
relevant  technical  and  scientific  data 
available  to  you. 

(5)  Any  specific  cases  that  support  or 
demonstrate  the  need  for  your  proposed 
action. 

(b)  If  the  impact  of  your  proposed 
action  is  substantial,  and  data  or  other 
information  about  that  impact  are 
available  to  you,  we  may  ask  that  you 
provide  information  about  the 
following: 
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(1)  The  costs  and  benefits  of  your 
proposed  action  to  society  in  general, 
and  identifiable  groups  within  society 
in  particular. 

(2)  The  direct  effects,  including 
preemption  effects  under  section  5125 
of  Federal  hazardous  materials 
transportation  law,  of  your  proposed 
action  on  States,  on  the  relationship 
between  the  Federal  government  and 


the  States,  and  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  (See  49 
CFR  part  107,  subpart  C,  regarding 
preemption.) 

(3)  The  regulatory  burden  of  yoin 
proposed  action  on  small  businesses, 
small  organizations,  small  governmental 
jurisdictions,  and  Indian  tribes. 


(4)  The  recordkeeping  and  reporting 
burdens  of  your  proposed  action  and 
whom  they  would  affect. 

(5)  The  effect  of  your  proposed  action 
on  the  quality  of  the  natural  and  social 
environments. 

§106.105    RSPA  response  to  a  petition  for 
rulemaking. 

We  will  review  and  respond  to  your 
petition  for  rulemaking  as  follows: 


If  your  petition  Is  .  .  . 

And  if  we  detemiine  that .  .  . 

Then  .  .  . 

i'i\  IruvimnlAto 

We  may  return  your  petition  with  a  written  ex- 

planatkx). 

(h\  Comolete 

Your  petition  does  not  justify  a  rulemaking  ac- 
tion. 

We  will  notify  you  In  writing  ttiat  we  will  not 

start  a  rulemaking  proceeding. 

ieL\  ComDiete 

Your  petition  does  justify  a  rulemaking  action 

We  will  notify  you  in  writing  that  we  will  start  a 

rulemaking  proceeding. 

Appeals 

§  106.1 10    Appealing  a  RSPA  Action. 

You  may  appeal  the  following  RSPA 
actions: 

(a)  RSPA's  issuance  of  a  final  rule  or 
RSPA's  withdrawal  of  a  notice  of 
proposed  rulemaking  under  the 
rulemaking  procedures  in  this  part. 
However,  you  may  appeal  RSPA's 
issuance  of  a  direct  final  rule  only  if  you 
previously  filed  comments  to  the  direct 
final  rule  (see  §  106.40(e)). 

(b)  Any  RSPA  decision  on  a  petition 
for  rulemaking. 

S 1 06.1 1 5    Required  informatkMi  for  an 
«PPMl 
.  (a)  Appeal  of  a  final  rule  or 
withdmwal  of  a  notice  of  proposed 
rulemaking.  If  you  appeal  RSPA's 
issuance  of  a  final  rule  or  RSPA's 
withdrawal  of  a  notice  of  proposed 
rulemaking,  your  appeal  must  include 
the  following: 

(1)  The  docket  number  of  the 
rulemaking  you  are  concerned  about, 
clearly  set  out  at  the  beginning  of  your 
appe^. 

(2)  A  brief  statement  of  your  concern 
about  die  final  rule  or  the  withdrawal  of 
notice  of  proposed  rulemaking  at  issue. 

(3)  An  explanation  of  why  compliance 
with  the  final  rule  is  not  practical, 
reasonable,  or  in  the  public  interest. 

(4)  If  you  want  RSPA  to  consider  more 
facts,  the  reason  why  you  did  not 
present  those  facts  within  the  time  given 
during  the  rulemaking  process  for 
public  comment. 

(b)  Appeal  of  a  decision.  If  you  appeal 
RSPA's  decision  on  a  petition  for 
rulemaking,  you  must  include  the 
following: 

(1)  The  contested  aspects  of  the 
decision. 


(2)  Any  new  arguments  or 
information. 

§106.120    Appeal  deadline. 

(a)  Appeal  of  a  final  rule  or 
withdrawal  of  a  notice  of  proposed 
rulemaking.  If  you  appeal  RSPA's 
issuance  of  a  final  rule  or  RSPA's 
withdrawal  of  a  proposed  rulemaking, 
your  appeal  document  must  reach  us  no 
later  than  30  days  after  the  date  RSPA 
published  the  regulation  or  the 
withdrawal  notice  in  the  Federal 
Register.  After  that  time,  RSPA  will 
consider  your  petition  to  be  one  for 
rulemaking  under  §  106.100. 

(b)  Appeal  of  a  decision.  If  you  appeal 
RSPA's  decision  on  a  petition  for 
rulemaking,  your  appeal  document  must 
reach  us  no  later  than  30  days  from  the 
date  RSPA  served  you  with  written 
notice  of  RSPA's  decision. 

§106.125    Filing  an  appeal. 

Send  your  appeal  to:  Docket 
Management  System,  U.S.  Department 
of  Transportation,  Room  PL  401, 400  7th 
Street,  SW.,  Washington,  DC  20590- 
0001. 

§  106.130    RSPA  response  to  an  appeal. 

Unless  RSPA  provides  otherwise, 
filing  an  appeal  will  not  keep  a  final 
rule  from  becoming  effective.  We  will 
handle  an  appeal  according  to  the 
following  procediu«s: 

[a)  Appeal  of  a  final  rule  or 
withdrawal  of  a  notice  of  proposed 
rulemaking.  (1)  We  may  consolidate 
your  appeal  with  other  appeals  of  the 
same  rule. 

(2)  We  may  grant  or  deny  your  appeal, 
in  whole  or  in  part,  without  further 
rulemaking  proceedings,  unless  granting 
your  appeal  would  result  in  the 
issuance  of  a  new  final  rule. 


(3)  If  we  decide  to  grant  your  appeal, 
we  may  schedule  further  proceedings 
and  an  opportunity  to  comment. 

(4)  RSPA  will  notify  you,  in  writing, 
of  the  action  on  your  appeal  within  90 
days  after  the  date  that  RSPA  published 
the  final  rule  or  withdrawal  of  notice  of 
proposed  rulemaking  at  issue  in  the 
Federal  Register.  U  we  do  not  issue  a 
decision  on  your  appeal  within  the  90- 
day  period  and  we  anticipate  a 
substantial  delay,  we  will  notify  you 
directly  about  the  delay  and  will  give 
you  an  expected  decision  date.  We  will 
also  publish  a  notice  of  the  delay  in  the 
Federal  Register. 

(b)  Appeal  of  a  decision.  (1)  We  will 
not  consider  your  appeal  if  it  merely 
repeats  arguments  that  RSPA  has 
previously  rejected. 

(2)  RSPA  will  notify  you,  in  writing, 
of  the  action  on  your  appeal  within  90 
days  after  the  date  that  RSPA  served  you 
with  written  notice  of  its  decision  on 
your  petition  for  rulemaking.  If  we  do 
not  issue  a  decision  on  your  appeal 
within  the  90-day  period,  and  we 
anticipate  a  substantial  delay,  we  will 
notify  you  directly  about  the  delay  and 
will  give  you  an  expected  decision  date. 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

3.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127.  44701: 
Sec.  212-213.  Pub.  L.  104-121.  110  Stat.  857; 
49  CFR  1.45.  1.53. 

4.  The  heading  for  subpart  A  is 
revised  to  read  as  follows: 
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Subpart  A— Otflnltions 

H  107.1, 107 J,  107.7, 107.9, 107.11. 107.13, 
107.14    [Ramovad] 

5.  Sections  107.1. 107.5. 107.7, 107.9. 
107.11. 107.13.  and  107.14  are  removed. 

6.  Section  107.3  is  redesignated  as 
§  107.1  and.  in  newly  redesignated 

$  107.1,  the  definitions  for  "Approval." 
"(Competent  Authority."  "Ck)mpetent 
Authority  Approval,"  "Exemption." 
"Filed."  "Indian  Tribe."  "Person." 
"SUte."  and  "Transports  or 
transportation"  are  revised  to  read  as 
follows: 

f  107.1    Definitions. 


Approval  means  written  consent, 
including  a  competent  authority 
approval,  from  the  Associate 
Administrator  or  other  designated 
Department  official,  to  perform  a 
function  that  requires  prior  consent 
under  subchapter  C  of  this  chapter  (49 
CFR  parts  171  through  180). 

Competent  Authority  means  a 
national  agency  that  is  responsible, 
under  its  national  law.  for  the  control  or 
regulation  of  some  aspect  of  hazardous 
materials  (dangerous  goods) 
transportation.  Another  term  for 
Competent  Authority  is  "Appropriate 
authority."  which  is  used  in  the 
International  Civil  Aviation 
Organizatijn's  (ICAO)  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air.  The  Associate 
Adininistrator  is  the  United  States 
Competent  Authority  for  purposes  of 
this  part  107. 

Competent  Authority  Approval  means 
an  approval  by  the  competent  authority 
that  is  required  under  an  international 
standard  (for  example,  the  ICAO 
Technical  Instructions  for  the  Safe 
Transport  of  Dangerous  Goods  by  Air 
and  the  International  Maritime 
Dangerous  Goods  Code).  Any  of  the 
following  may  be  considered  a 
competent  authority  approval  if  it 
satisfies  the  requirement  of  an 
international  standard: 

(1)  A  specific  regulation  in  subchapter 
A  or  C  of  this  chapter. 

(2)  An  exemption  or  approval  issued 
under  subchapter  A  or  C  of  this  chapter. 

(3)  A  separate  document  issued  to  one 
or  more  persons  by  the  Associate 
Administrator. 


Exemption  means  a  document  issued 
by  the  Associate  Administrator  under 
the  authority  of  49  U.S.C.  5117.  The 
document  permits  a  person  to  perform 
a  function  that  is  not  otherwise 
permitted  under  subchapter  A  or  C  of 
this  chapter,  or  other  regulations  issued 


under  49  U.S.C.  5101  through  5127  (e.g.. 
Federal  Motor  Carrier  Safety  routing 
requirements.) 

•  •        •        *        • 

Filed  means  received  by  the 
appropriate  RSPA  or  other  designated 
office  within  the  time  specified  in  a 
regulation  or  rulemaking  document. 

•  •       •        •       • 

Indian  Tribe  has  the  same  meaning 
given  that  term  in  section  4  of  the 
hidian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450b). 

Person  means  an  individual,  firm, 
copartnership,  corporation,  company, 
association,  or  joint-stock  association 
(including  any  trustee,  receiver, 
assignee,  or  similar  representative);  or  a 
government  or  Indian  tribe  (or  an 
agency  or  instrumentality  of  any 
government  or  Indian  tribe)  that 
transports  a  hazardoiis  material  to 
further  a  commercial  enterprise  or  offers 
a  hazardous  material  for  transportation 
in  commerce.  Person  does  not  include 
the  following: 

(1)  The  United  States  Postal  Service. 

(2)  Any  agency  or  instrumentality  of 
the  Federal  government,  for  the 
purposes  of  49  U.S.C.  5123  (dvil 
penalties)  and  5124  (criminal  penalties.) 

(3)  Any  government  or  Indian  tribe  (or 
an  agency  or  instrumentality  of  any 
government  or  Indian  tribe)  that 
transports  hazardous  material  for  a 
governmental  purpose. 

State  means  a  State  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands.  American 
Samoa,  Guam,  or  any  other  territory  or 
possession  of  the  United  States 
designated  by  the  Secretary. 

Transports  or  transportation  means 
the  movement  of  property  and  loading, 
luiloading,  or  storage  incidental  to  the 
movement. 

PART  171— GENERAL  mFORMATION. 
REGULATIONS,  AND  DERNmONS 

7.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127;  49  CFR 
1.53. 

8.  In  $  171.8,  the  definitions  for 
"Approval,"  "Exemption,"  "Hazardous 
material."  and  "Pnson"  are  revised  to 
read  as  follows: 

§171.8    Difinitions  and  sbbfwvlaliona. 


authority  approval,  from  the  Associate 
Administrator  or  other  designated 
Department  official,  to  perform  a 
function  for  which  prior  authorization 
by  the  Associate  Administrator  is 
required  under  subchapter  C  of  this 
chapter  (49  CFR  parts  171  through  180.) 

•  *        *        •        *  1^ 

Exemption  means  a  document  issued 
by  the  Associate  Administrator  imder 
the  authority  of  49  U.S.C.  5117.  The 
document  permits  a  person  to  perform 
a  function  that  is  not  otherwise 
.permitted  under  subchapter  A  or  C  of 
this  chapter,  or  other  regulations  issued 
under  49  U.S.C.  5101  through  5127  (e.g.. 
Federal  Motor  Carrier  Safety  routing). 

*  *        •        *        • 

Hazardous  material  means  a 
substance  or  material  that  the  Secretary 
of  Transportation  has  determined  is 
capable  of  posing  an  unreasonable  risk 
to  health,  safety,  and  property  when 
transported  in  commerce,  and  has 
designated  as  hazardous  imder  section 
5103  of  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5103).  The 
term  includes  hazardous  substances, 
hazardous  wastes,  marine  pollutants, 
elevated  temperature  materials, 
materials  designated  as  hazardous  in  the 
Hazardous  Materials  Table  (see  49  CFR 
172.101).  and  materials  that  meet  the 
defining  criteria  for  hazard  classes  and 
divisions  in  part  173  of  subchapter  C  of 
this  chapter. 

Person  means  an  individual,  firm, 
copartnership,  corporation,  company, 
association,  or  joint-stock  association 
(including  any  trustee,  receiver, 
assignee,  or  similar  representative);  or  a 
government  or  Indian  tribe  (or  an 
agency  or  instrumentality  of  any 
government  or  Indian  tribe)  that 
transports  a  hazardous  material  to 
further  a  commercial  enterprise  or  offers 
a  hazardous  material  for  transportation 
in  commerce.  Person  does  not  include 
the  following: 

(1)  The  United  States  Postal  Service. 

(2)  Any  agency  or  instrumentality  of 
the  Fedmal  government,  for  the 
piuposes  of  49  U.S.C.  5123  (civil 
penalties)  and  5124  (criminal 
penalties.). 

(3)Any  government  or  Indian  tribe  (or 
an  agency  or  instnunentality  of  any 
government  or  Indian  tribe)  that 
transports  hazardous  material  for  a 
governmental  piupose. 


Issued  at  Washington,  DC,  on. May  30, 
2002,  under  authority  delegated  in  49  CFR 
part  106. 

Suzanne  M.  Te  Beau, 
Acting  Administrator. 
(FR  Doc.  02-15281  Filed  6-24-02;  8:45  am) 
BNjjNQ  cooe  4eio-«o-p 


.%., 


Approval  means  a  written 
authorization,  including  a  competent 


Tuesday, 
June  25,  2002 


«   F=i 


Part  VI 

Department  of 
Health  and  Human 
Services 

42  CFR  Part  83 

Procedures  for  Designating  Classes  of 
Employees  as  Members  of  the  Special 
Exposure  Cohort  Under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000; 
Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


42CFRPwt83 


mN0920-AA07 


ProMduTM  for  Dwlynrtlug  CMmm  of 
EmptoyMC  m  MemlMrsof  theSpwW 
Exposure  Cohort  Undar  the  Erargy 
EmployiMi  OocupattofMl  UhwM 
CompeneaHon  Program  Ad  of  2000; 
NOiioa  Of  iTopoaaa  nuienNMHig 

AOmCY:  Department  of  Health  and 
Human  Services. 

ACTION:  Notice  of  Proposed  Rulemaking. 


This  doctmient  describes  how 
the  Department  of  Health  and  Human 
Services  ("HHS")  proposes  to  consider 
designating  additional  classes  of 
employees  to  be  added  to  the  Special 
Exposure  Cohort  under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000 
("EEOICPA").  Under  EEOICPA.  and 
Executive  Order  13179.  the  Secretary  of 
HHS  is  authorized  to  make  such 
designations,  which  take  effect  180  days 
after  Congress  is  notified  unless 
Congress  provides  otherwise.  An 
individual  member  (or  the  survivors  of 
a  mnnber)  of  a  class  of  employees 
added  to  the  Special  Exposure  Cohort 
would  be  entiUed  to  compensation  if  the 
Department  of  Ubor  ("DOL")  finds  that 
employee  incurred  a  specified  cancer 
and  the  claim  meets  etner  requirements 
established  under  EEOICPA. 

OATIt:  HHS  invites  comments  on  this 
notice  of  proposed  rulemaking  from 
interseted  parties.  Comments  must  be 
received  by  August  26.  2002. 

AOOMton:  Address  written  conunents 
on  the  notice  of  proposed  rulemaking  to 
the  NIOSH  Docket  Officer.  Submit 
comments  electronically  by  e-mail  to 
NlOaNDOCXETmCDCGOV.  See 
mpPUMPIT/mY  ■POIWATIOII  for  file 
formats  and  other  information  about 
electronic  filing.  Alternatively,  submit 
printed  comments  to  NIOSH  Docket 
Office,  Robert  A.  Taft  Laboratories.  M/ 
S  C34. 4676  Columbia  Parkway. 
Cincinnati.  OH  45226. 

KM  RMTNn  ■P0MIAT10N  CONTACT: 
Lany  Elliott.  Director,  Office  of 
Compensation  Analysis  and  Support. 
National  Institute  for  Occupational 
Safsty  and  Health.  4676  Columbia 
Parkway.  MS-R4S.  Cincinnati.  OH 
45226.  Telephone  513-841-4496  (this  is 
not  a  toll-free  number).  Information 
requests  can  also  be  submitted  by  e-mail 
to  OCAS9CDC.GOV. 


Invited 

Interested  persons  or  organizations 
are  invited  to  participate  in  this 
rulemaking  by  submitting  written  views, 
arguments,  recommendations,  and  data. 
CommeiAs  are  invited  on  any  topic 
related  to  this  proposal.  Some  specific 
topics  for  comment  are  identified  under 
section  m.  which  summarizes  the 
proposed  procedures. 

Comments  should  identify  the 
author(s).  return  address,  and  phone 
number,  in  case  clarification  is  needed. 
Comments  can  be  submitted  by  e-mail 
to:  NIOCINDOCKET9CDC.GOV.  If 
submitting  commoits  by  e-mail,  they 
may  be  provided  as  e-mail  text  or  as  a 
Word  or  Word  Perfect  file  attachment. 
Printed  comments  can  also  be  submitted 
to  the  address  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
fully  considered  by  the  Secretary.  An 
electronic  docket  containing  all 
comments  submitted  will  be  available 
online  over  the  Internet  on  the  National 
Institute  for  Occupational  Safety  and 
Health  ("NIOSH")  homepage  at  httpj/ 
www.cdc.gav/nitMh. 

ILBackgroaad 

A.  Statutory  Authority 

The  Energy  Employees  Occupational 
Illness  Compensation  Program  Act.  42 
U.S.C  $§  7384-7385  (1994.  supp.  2001]. 
EEOICPA  established  a  compensation 
program  to  provide  a  lump  sum 
payment  of  $150,000  and  prospective 
medical  benefits  as  compensation  to 
covwed  employees  suflering  from 
designated  illnesses  incurred  as  a  result 
of  their  exposure  to  radiation, 
beryllium,  or  silica  while  in  the 
performance  of  duty  for  the  Department 
of  Energy  ("DOE")  and  cattain  of  its 
vendors,  oontractcws  and  subcontractors. 
This  legislatioa  also  provided  for 
payment  of  compensation  for  certain 
survivors  of  these  covered  employees. 

EECMCPA  instructed  the  President  to 
designate  one  or  more  Federal  Agencies 
to  carry  out  the  compensation  program. 
'  Pursuant  to  this  statute^  provision,  the 
President  issued  Executive  Order  13179 
("Providing  Compensation  to  America's 
Nuclear  Weapons  Workers")  which 
assigned  primary  rasponsibUity  for 

•/Jminiatwring  thm  mmpmi—tiiMi 

program  to  the  Department  of  Labor 
("DOL").  65  PR  77487  (December  7. 
2000).  DOL  published  an  interim  final 
rule  governing  DOL's  administration  of 
EEOICPA  on  K4ay  25.  2001  (66  PR 
28948). 

The  executive  order  directed  the  HHS 
to  perform  several  technical  and 
policymaking  roles  in  support  of  the 
DOL  program: 


(1)  HHS  is  to  develop  procedures  for 
considering  petitions  to  be  added  to  the 
Special  Exposure  Cohort  established 
imder  EEOICPA  by  classes  of  employees 
at  DOE  and  Atomic  Weapons  Employer 
("AWE")  facilities.  HHS  is  also  to  apply 
these  procedures  in  response  to  such . 
petitions.  Covered  employees  (and 
certain  eligible  survivors)  included  in 
the  Special  Exposure  Cohort  who  have 
a  specified  cancer  qualify  for 
compensation  imder  EEOICPA.  The 
procedures  HHS  is  proposing  to  use  for 
considering  Special  Exposure  Cohort 
petitions  are  the  subject  of  this  notice  of 
proposed  rulemaking. 

(2)  HHS  is  to  develop  guidelines  by 
regulation  to  be  used  by  DOL  to  assess 
the  likelihood  that  an  employee  with 
cancer  developed  that  cancer  as  a  result 
of  exposure  to  radiation  in  performing 
his  or  her  duty  at  a  DOE  or  AWE 
facility.  HHS  published  a  notice  of 
proposed  rulemaking  proposing  these 
"Probability  of  Causation"  guidelines  on 
October  5.  2001  (66  PR  50967)  and 
published  a  final  rule  on  May  2.  2002 
(67  PR  22296). 

(3)  HHS  is  also  to  develop  methods  by 
r^ulation  to  estimate  radiation  doses 
("dose  reconstruction")  for  certain 
individuals  with  cancer  applying  for 
benefits  under  the  DOL  program.  HHS 
published  an  interim  finisl  rule 
promulgating  these  methods  under  42 
CFR  Part  82  on  October  5.  2001  (66  PR 
50978)  and  published  a  final  rule  on 
May  2.  2002  (67  PR  22314).  HHS  is 
applying  these  methods  to  conduct  the 
program  of  doM  reconstruction  required 
by  EEOICPA. 

(4)  Finally.  HHS  is  to  staff  the 
Advisory  Board  on  Radiation  and 
Worker  Health  and  provide  it  with 
administrative  and  other  necessary 
support  swvices.  The  Board,  a  federal 
advisory  committee,  tvill  advise  HHS  in 
implemmting  its  roles  imder  EEOICPA 

dOSCXlDOO  U0CV* 

42  U.S.C  7364p  requires  HHS  to 
implement  its  responsibilities  with  the 
assistance  of  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  an  Institute  of  the  Centers  for 
Disease  Control  and  Prevention.  HHS. 

B.  What  Is  the  Special  ExpoMure  Cohort? 

The  Special  Exposure  Cohort  ("the 
Cohort")  is  a  cat^ory  of  onployees 
defined  under  42  U.S.C.  73841(14). 
EEOICPA  specifies  which  employees 
comprise  tiie  Cohort  initially,  including 
employees  of  DOE.  DOE  contracton  or 
subcontracton.  or  AWEs  who  worked 
an  aggregate  of  at  least  250  days  before 
February  1. 1992  at  a  gaseous  diffusion 
plant  in  (1)  Paducah.  Kentucky.  (2) 
Portsmouth.  Ohio,  or  (3)  Oak  Ridge. 
Tennessee  and  who  were  or  could  have 
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been  monitored  in  those  jobs  using 
dosimetry  badges;  or  (4)  employees  of 
DOE  or  DOE  contractors  or 
subcontractors  employed  before  January 
1,  1974  on  Amchitka  Island,  Alaska  and 
exposed  to  ionizing  radiation  in  the 
performance  of  duty  related  to  the  Long 
Shot.  Milrow,  or  Cannikin  underground 
nuclear  tests.  Employees  included  in  the 
Cohort  who  incur  a  specified  cancer ' 
qualify  for  compensation  (see  DDL 
regulations  20  CFR  30  at  66  PR  28948 
for  details).  Cancer  claims  submitted  by 
these  employees  or  their  survivors  do 
not  require  E)OL  to  evaluate  the 
probability  that  the  cancer  was  caused 
by  radiation  doses  incurred  during  the 
performance  of  duty  for  nuclear 
weapons  programs  of  DOE,  as  is 
required  for  other  cancer  claims  covered 
by  EEOICPA. 

C.  Puipose  of  the  Proposed  Procedures 

EEOICPA  authorized  the  President  to 
designate  classes  of  employees  to  be 
added  to  the  Cohort,  while  providing 
Congress  with  the  opportunity  to  review 
these  decisions  and  prevent  their 
implementation.  As  noted  previously, 
the  President  has  delegated  his 
authority  in  this  matter  to  the  Secretary 
of  HHS.  The  purpose  of  this  notice  of 
proposed  rulem^ng  is  to  establish 
procedures  by  which  the  Secretary  of 
HHS  will  determine  whether  to  add  to 
the  Cohort  new  classes  of  employees 
from  DOE  and  AWE  facilities.  The 
procedures  are  intended  to  ensure  that 
petitions  for  additions  to  the  Cohort  are 
given  uniform,  fair,  scientific 
consideration,  that  petitioners  and 
interested  parties  are  provided 
opportunity  for  appropriate 
involvement  in  the  process,  and  to 
comply  with  specific  statutory 
requirements  of  EEOICPA. 

D.  Statutory  Requirements  for 
Designating  Classes  of  Employees  as 
Members  of  the  Cohort 

EEOICPA  includes  several 
requirements  for  these  procedures.  The 
Advisory  Board  on  Radiation  and 
Worker  Health  ("the  Board")  is 
authorized  to  provide  advice  to  the 
President  (delegated  to  the  Secretary  of 
HHS)  concerning  the  designation  of 
additional  classes  as  members  of  the 
Cohort.  The  Board's  advice  is  to  be 
based  on  "exposiue  assessments  by 
radiation  health  professionals. 


'  Specified  cancers  are  a  limited  group  of  cancers 
that  are  compensable  under  provisions  governing 
compensation  for  members  of  the  Cohort.  The  list 
of  specified  cancers  and  the  provisions  governing 
compensation  for  the  Cohort  can  be  found  at  20 
CFR  Part  30.  In  addition,  Pub.  L.  107-20  added 
renal  cancer  to  the  list  of  specified  cancers,  and 
Pub.  L.  107-107  added  leukemia,  when  initial 
exposure  is  before  age  2 1 ,  to  the  list. 


information  provided  by  DOE,  and  other 
such  information  as  the  Board  considers 
appropriate."  42  U.S.C.  7384q.  Section 
7384q  specifies  that  HHS  obtain  the 
advice  of  the  Board  "after  consideration 
of  petitions  by  classes  of  employees  for 
such  advice."  This  section  also 
mandates  two  broad  criteria  to  govern 
HHS  decisions,  which  are  to  be  made 
after  receiving  the  advice  of  the  Board. 
Members  of  a  class  of  employees  at  a 
DOE  or  AWE  facility  may  be  treated  as 
members  of  the  Cohort  for  purposes  of 
the  compensation  program  if  HHS 
"determines  that:  (1)  It  is  not  feasible  to 
estimate  with  sufficient  accuracy  the 
radiation  dose  that  the  class  received; 
and  (2)  there  is  a  reasonable  likelihood 
that  such  radiation  dose  may  have 
endangered  the  health  of  members  of 
the  class."  Finally.  42  U.S.C 
7384l(14)(C)  requires  the  Secretary  to 
submit  a  report  to  Congress  for  each 
class  of  employees  the  Secretary 
designates  to  be  added  to  the  Cohort. 
The  report  must  define  the  class  of 
employees  covered  by  the  designation 
and  specify  the  criteria  used  to  make  the 
designation.  This  section  requires  that 
the  designation  take  effect  180  days  after 
the  date  on  which  HHS  submits  the 
report  to  Congress  unless  Congress  takes 
action  to  reverse  or  expedite  the 
designation. 

E.  Relationship  of  Proposed  Procedures 
to  Rules  Proposed  and  Promulgated  by 
HHS  To  implement  EEOICPA 

These  procedures  complement  the 
two  HHS  rules  promulgated  by  HHS  on 
May  2,  2002,  to  implement  EEOICPA  for 
cancer  claimants  who  are  not  members 
of  the  Cohort.  These  are  the  final  rule: 
"Guidelines  for  Determining  the. 
Probability  of  Causation  Under  the 
Energy  Employees  Occupational  Illness 
Compensation  Program  Act  of  2000" 
promulgated  at  42  CFR  Part  81  (67  FR 
22296),  and  the  final  rule:  "Methods  for 
Radiation  Dose  Reconstruction  Under 
the  Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000"  promulgated  at  42  CFR  Part  82 
(67  FR  22314). 

The  final  rule  42  CFR  Part  82  provides 
the  methods  by  which  NIOSH  is 
conducting  dose  reconstructions  to 
estimate  the  radiation  doses  incurred  by 
individual  covered  employees  who  have 
incurred  cancer.  These  estimates  are 
required  by  EEOICPA  to  adjudicate  a 
non-Cohort  cancer  claim.  The  methods 
to  arrive  at  these  estimates,  however, 
will  be  directly  considered  by  HHS  in 
reviewing  petitions  to  add  classes  of 
employees  to  the  Cohort.  In  particular, 
HHS  will  consider  these  mediods  in 
determining  for  a  petitioning  class  of 
employees,  as  reiqtiired  by  EEOICPA, 


whether  "it  is  not  feasible  to  estimate 
with  sufficient  accuracy  the  radiation 
dose  that  the  [individual  members  of] 
the  class  received." 

HHS  is  requiring  a  finding  that 
NIOSH  would  be  unable  to  complete 
,dose  reconstructions  for  the  individual 
members  of  a  class  of  employees  to 
satisfy  this  first  statutory  requirement 
concerning  "sufficient  accuracy."  In 
practical  terms,  if  NIOSH  can 
successfully  reconstruct  the  radiation 
doses  of  members  of  the  class  imder  the 
requirements  of  42  CFR  Part  82,  then  the 
doses  of  the  class  members  can  be 
estimated  with  "sufficient  acciuacy"  for 
DOL  to  adjudicate  claims. 

Commenters  on  42  CFR  Part  82  asked 
HHS  to  define  the  conditions  under 
which  NIOSH  would  not  have  sufficient 
information  to  complete  a  dose 
reconstruction,  with  the  imderstanding 
that  such  conditions  would  be  relevant 
to  petitions  to  add  classes  to  the  Cohort. 
As  HHS  explained  in  response  to  the 
comments,  these  conditions  will  vary  on 
a  case-by-case  basis.  In  some  cases, 
limited  information  about  the  radiation 
source  term  (type  and  quantity  of 
radioactive  material)  and  the  process  in 
which  it  was  used,  without  any 
individual  monitoring  records,  will  be 
sufficient  to  complete  a  dose 
reconstruction,  particularly  when  the 
potential  level  of  radiation  that  was 
emitted  is  extremely  low.  In  these  cases, 
NIOSH  can  make  use  of  worst  case 
assumptions  to  fully  account  for  the 
highest  possible  radiation  doses  that 
might  have  been  incurred. 

Simplifying  assumptions  become 
more  difficult  to  apply,  however,  when 
the  potential  level  of  radiation  exposure 
for  an  individual  ranges  greatly, 
particularly  when  they  range  from  low 
levels  to  potentially  compensable  levels 
(levels  that  produce  a  probability  of 
causation  of  50%  and  above).  In  these 
circiunstances,  the  ability  of  NIOSH  to 
complete  a  dose  reconstruction  depends 
on  the  extent  and  quality  of  information 
available  to  substitute  for  monitoring 
data.  This  can  be  defined  on  a  case-by- 
case  basis  but  not  by  using  rigid  criteria; 
the  potential  circiunstances  are  not 
readily  foreseeable. 

Some  of  the  methods  of  dose 
reconstruction  under  42  CFR  Part  82 
will  also  be  applied  in  these  procedures, 
to  the  limited  extent  feasible,  to  make 
the  second  statutorily  required 
determination  as  to  whether:  "there  is 
reasonable  likelihood  that  •  *  • 
radiation  *  *  *  may  have  endangered 
the  health  of  members  of  the  class." 
Although  dose  reconstructions  would 
not  be  feasible  for  individual  members 
of  a  petitioning  class  of  employees,  the 
process  of  determining  that  dose 
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reconstructions  are  not  feasible  should 
provide  information  to  determine 
imprecisely  the  potential  level  of 
radiation  to  which  the  class  could  have 
been  exposed.  For  example,  the  most 
limited  information  indicating  the  type, 
form,  and  quantities  of  radioactive 
materials  present  or  used  in  a  work 
operation  would  provide  a  basis  for 
judging  whether  occupational  exposures 
could  have  exceeded  certain  specific 
levels,  as  discussed  further  below. 

The  HHS  rule  42  CFR  Part  81 
establishes  guidelines  by  which  DOL 
will  estimate  the  probability  that  the 
cancer  of  an  employee  was  caused  by 
ionizing  radiation  doses  incurred  by  the 
employee  in  the  performance  of  duty  for 
DOE  nuclear  weapons  programs.  The 
guidelines  are  based  in  substantial  part 
on  scientific  work  of  the  National 
Cancer  Institute,  which  has  developed 
an  important  scientific  tool,  the 
Interactive  RadioEpidemiological 
Program  (IREP)  for  this  purpose.  IREP 
produces  statistical  estimates  of  the 
probability  that  a  specific  cancer  was 
caused  by  specific  amounts  and  types  of 
ionizing  radiation.  NIOSH  worked  with 
NCI  on  IREP  and  developed  a  special 
application  of  IREP  ("NIOSH-IREP")  to 
serve  the  needs  of  IX)L  in  implementing 
EEOICPA  for  cancer  claimants  who  are 
not  members  of  the  Cohort. 

NIOSH-IREP  wiU  be  used  by  HHS  in 
these  procedures,  in  conjunction  with 
dose  estimating  methods,  as  discussed 
above,  in  making  the  determination 
required  by  EEOICPA  as  to  whether 
"there  is  reasonable  likelihood  that 
•  *  *  radiation  *  *  *  may  have 
endangered  the  health  of  members  of 
the  class."  In  particular,  NIOSH  will  use 
NIOSH-IREP  to  determine  whether  a 
radiation  exposure  to  a  class  of 
employees  was  potentially  high  enough 
to  cause  any  of  the  specified  cancers  for 
which  members  of  the  class  could  be 
compensated  under  provisions  of 
EEOICPA  and  20  CFR  Part  30 
concerning  eligibility  for  compensation. 
Use  of  NIOSH-IREP  for  this  purpose 
will  provide  a  feasible  degree  of 
objectivity  and  consistency  between  the 
policies  governing  compensation  for 
claims  under  provisions  for  the  Cohort 
and  under  provisions  for  all  other 
cancer  claims.  Additional  detail  on  how 
HHS  proposes  using  NIOSH-IREP  in 
evaluating  Cohort  petitions  is  provided 
under  Section  III  of  this  Supplementary 
Information  and  Section  83.12  of  the 
procedures. 

m.  Sununary  of  PropoMd  Rule. 

Congress,  in  enacting  EEOICPA, 
created  an  Energy  Employees 
Occupational  Illness  Compensation 
Program  to  ensure  an  efficient,  uniform, 


and  adequate  compensation  system  for 
certain  employees  involved  in  nuclear 
weapons  production  and  related 
activities.  Under  Executive  Order  13179, 
the  President  assigned  primary 
responsibility  for  administering  the 
program  to  DOL.  The  President  assigned 
various  technical  responsibilities  for 
policymaking  and  assistance  to  HHS. 
Included  among  these  is  the  issuance 
and  implementation  of  these  proposed 
procedures  for  designating  classes  of 
employees  to  be  added  to  the  Cohort. 
This  proposed  rule  includes  procedures 
for  the  submission  of  petitions  to  add 
classes  of  employees  to  the  Cohort  and 
procedures  by  which  HHS  will  consider 
such  petitions  and  determine  their 
outcome,  with  the  advice  of  the 
Advisory  Board  on  Radiation  and 
Worker  Health  ("the  Board"). 

Subtitle  A — Introduction 

Section  83.0  and  83.1  briefly  describe 
how  this  proposal  relates  to  DOL 
authorities  under  EEOICPA  and  report 
the  assignment  of  responsibility  for  this 
proposal  to  HHS.  Section  83.1  also 
outlines  the  purpose  of  the  proposal  and 
general  principles  guiding  its 
development. 

Section  83.2  describes  the  relevance 
of  this  proposal  for  cancer  claimants 
under  EEOICPA.  It  explains  the  option 
of  petitioning  for  a  Cohort  designation 
by  cancer  claimants  for  whom  NIOSH 
attempted  and  was  unable  to  complete 
dose  reconstructions.  The  initial  claims 
of  these  individuals  will  be  denied  by 
DOL,  because  for  individuals  who  are 
not  a  member  of  the  Cohort,  DOL  must 
determine  the  probability  that  their 
cancers  were  caused  by  tiieir  radiation 
exposures.  IX)L's  determination  relies 
upon  NIOSH's  ability  to  successfully 
produce  radiation  dose  estimates 
through  its  dose  reconstruction  program 
under  EEOICPA.  Section  83.2  also 
explains  that  individuals  who  would  be 
eligible  to  file  9  claim  but  have  yet  to 
incur  a  cancer,  '-'potential  claimants." 
can  also  submit  petitions  on  behalf  of  a 
class  of  employees. 

Section  83.3  summarizes  the  role  of 
DOL  in  administering  claims  for 
individuals  who  are  members  of  classes 
of  employees  added  to  the  Cohort  under 
this  proposal.  It  identifies  the  principal 
criteria  applied  by  DOL  in  reviewing 
each  claim,  and  provides  a  reference 
locating  the  relevant  regulatory 
requirements. 

Subtitle  B — Definitions 

Section  83.5  defines  the  principal 
terms  used  in  this  proposal.  It  includes 
terms  specifically  defined  in  EEOICPA 
that,  for  the  convenience  of  the  reader 


of  this  proposal,  are  repeated  in  this 
section. 

An  important  statutory  term  requiring 
interpretation  by  HHS  is  "endangered 
the  health."  This  term  is  interpreted  by 
HHS  to  mean  "there  is  a  reasonable 
likelihood  that  the  radiation  dose  may 
have  caused  a  specified  cancer,"  since 
members  of  the  Cohort  cannot  be 
compensated  as  Cohort  members  for  any 
adverse  health  effects  other  than 
specified  cancers.  This  definition  and 
the  related  issue  of  establishing  a 
"reasonable  likelihood"  are  addressed 
below  in  the  discussion  of  Section  83.12 
under  "Procedures  for  Adding  Classes 
of  Employees  to  the  Cohort."  HHS 
invites  comment  on  this  definition. 

Subtitle  C— Procedures  for  Adding 
Classes  of  Employees  to  the  Cohort 

Section  83.6  provides  an  overview  of 
the  procedures. 

Section  83.7  describes  the 
qualifications  for  a  person  submitting  a 
petition.  A  petition  can  be  submitted  by 
one  or  more  DOE,  DOE  contractor  or 
subcontractor,  or  AWE  employees,  their 
survivors,  or  a  labor  imion  representing 
the  employees.  Consideration  was  given 
to  allowing  other  potential 
representatives  of  classes  of  employees 
to  submit  petitions,  such  as  persons 
who  have  performed  evaluations  of 
radiation  exposures  and  radiation 
protection  programs  at  DOE  sites  on  a 
contractual  basis  or  in  the  course  of 
research.  These  individuals  may  have 
sufficient  expertise  to  identify  classes  of 
employees  that  should  be  added  to  the 
Cohort  under  this  policy.  However,  HHS 
found  it  reasonable  to  require  that  such 
experts  work  on  behalf  and  with  the 
consent  of  one  or  more  members  of  the 
class,  who  are  the  interested  parties. 
Hence,  the  consenting  member(s)  of  the 
class  can  submit  the  petition  with  the 
aid  of  the  expert,  who  would  assist  the 
petitioners  to  provide  justification  for 
the  petition,  as  provided  for  under 
Section  83.9.  HHS  invites  public 
comment  on  these  proposed 
qualifications.  In  particular,  HHS  seeks 
suggestions  about  any  additional 
categories  of  individuals  who  might  be 
authorized  to  submit  a  petition  on 
behalf  of  a  class  of  employees. 

Section  83.8  describes  the  procedure 
for  submitting  a  petition.  Petitioners  are 
required  to  complete  a  form  made 
available  by  NIOSH,  which  can  be 
submitted  in  hard  copy  or 
electronically.  The  form  is  intended  to 
enable  HHS  to  provide  clear  and 
consistent  guidance  to  petitioners 
efficiently,  explaining  the  information 
required  bom  the  petitioners  for  HHS  to 
evaluate  the  petition. 
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Section  83.9  summarizes  the 
informational  requirements  of  a 
petition.  HHS  requires  a  petitioner  to 
establish  a  substantial  basis  for 
petitioning  to  be  part  of  the  Cohort.  The 
type  of  information  needed  to  establish 
a  substantial  basis  differs,  depending  on 
the  circimistances  of  the  proposed  class. 
The  information  is  described  generally 
in  this  section  and  specifically  in  the 
petition  form  to  be  provided  to  potential 
petitioners  by  NIOSH. 

If  the  proposed  class  includes  one  or 
more  members  who  have  already 
submitted  claims  and  for  whom  NIOSH 
was  imable  to  complete  a  dose 
reconstruction  due  to  insufficient 
information,  the  informational 
requirements  of  the  petition  are 
minimal.  The  petitioner  need  only 
include  a  copy  of  NIOSH  dose 
reconstruction  report(s),  together  with 
information  required  by  HHS  to 
administer  the  petition  evaluation. 

Petitions  involving  claims  for  which 
NIOSH  has  attempted  unsuccessfully  to 
complete  dose  reconstructions  provide  a 
substantial  basis  for  HHS  consideration. 
For  this  reason,  HHS  encourages 
potential  petitioners  qualified  to  submit 
claims  to  DOL  (i.e.,  covered  employees 
who  have  already  incurred  a  cancer)  to 
do  so  and  allow  NIOSH  to  attempt  to 
complete  individual  dose 
reconstructions  prior  to  submitting 
petitions. 

If  NIOSH  has  not  yet  determined 
whether  or  not  it  can  complete  dose 
reconstructions  for  a  class  of  employees, 
the  petition  must  include  detailed 
information  defining  the  proposed  class 
of  employees  on  whose  behalf  the 
petition  is  being  submitted,  and 
information  to  justify  the  petition.  This 
information  must  include  positive 
evidence  that  records  required  to 
conduct  dose  reconstructions  do  not 
exist.  NIOSH  would  assist  potential 
petitioners  in  requesting  information 
from  their  current  or  former  employers 
on  the  availability  of  such  records,  if  the 
employer  were  unresponsive  to  such 
requests  by  the  petitioner. 

The  information  provided  by  the 
petitioner  will  help  HHS  and  the  Board 
make  the  required  determinations  of:  (1) 
Whether  or  not  the  class  was  exposed  to 
levels  of  radiation  that  may  have 
endangered  the  health  of  the  class;  and 
(2)  whether  records  and  information 
available  are  adequate  to  estimate  with 
sufficient  accuracy  the  radiation  doses 
incurred  by  individual  members  of  the 
proposed  class. 

HHS  invites  comments  on  the  general 
scheme  proposed  here,  particularly  the 
diCferent  requirements  for  potential 
petitioners  depending  upon  whether  or 
not  NIOSH  has  already  determined  it  is 


not  possible  to  conduct  dose 
reconstructions  for  members  of  the 
proposed  class.  HHS  also  invites 
comments  on  the  specific  informational 
requirements.  Do  they  achieve  a  fair  and 
reasonable  balance  between  the  level  of 
burden  placed  on  potential  petitioners 
and  the  information  HHS  and  the  Board 
need  to  consider  petitions  fairly  and 
efficiently?  Are  there  alternative 
approaches  that  HHS  should  consider? 

Section  83.10  describes  the  roles  and 
procedures  of  NIOSH,  HHS,  and  the 
Board  in  selecting  petitions  for 
evaluation  and  notifying  the  petitioners 
of  the  resulting  decision.  NIOSH  will 
select  petitions  for  evaluation  that  have 
met  the  requirements  of  this  section. 
Petitioners  who  have  not  met  the 
informational  requirements  for  a 
petition  will  be  notified  of  this  finding 
in  writing,  after  the  opportunity  to 
remedy  any  omissions.  The  Board  will 
have  the  opportunity  to  review  the 
petition  and  the  finding  of  HHS  and 
provide  its  recommendation  before  HHS 
makes  a  final  decision.  HHS  will  then 
notify  the  petitioner  of  the  final  decision 
to  select  or  not  select  the  petition  for 
evaluation. 

NIOSH  will  present  to  the  board 
petitions  that  are  selected  together  with 
a  plan  for  evaluating  the  petition. 
NIOSH  will  Initiate  the  evaluation  as 
soon  as  possible,  but  will  consider  any 
advice  of  the  Board  concerning  the  plan, 
when  the  Board  gives  such  advice.  "The 
Board  will  have  already  provided 
NIOSH  advice  on  a  generic  approach  to 
such  evaluations. 

Section  83.11  describes  procedures 
that  apply  when  HHS  decides  not  to 
select  a  petition  for  evaluation.  A  cancer 
claim  for  a  member  of  the  class  of 
employees  proposed  by  the  petition 
would  continue  to  be  adjudicated  imder 
provisions  of  20  CFR  Part  30  governing 
claims  for  compensation  not  based  upon 
the  Cohort.  Under  these  provisions, 
NIOSH  would  attempt  to  conduct  a  dose 
reconstruction  for  the  individual.  HHS 
will  reverse  its  decision  not  to  evaluate 
the  petition  if  NIOSH  finds  that  dose 
reconstructions  cannot  be  completed  for 
members  of  the  class  proposed  by  the 
petition.  HHS  may  also  reconsider  its 
decision  to  not  select  a  petition  at  any 
time  based  on  new  information. 

Section  83.12  describes  how  NIOSH 
will  evaluate  petitions  to  support  the 
Board  in  making  recommendations  and 
the  Secretary  in  deciding  the  outcome  of 
the  petition.  The  section  specifies  the 
potential  types  of  information,  which 
are  the  same  as  those  used  for  dose 
reconstruction  under  42  CFR  Part  82, 
and  specifies  the  potential  sources  for 
this  information.  NIOSH  will  evaluate 
this  information  to  make  two 


determinations  required  by  EEOICPA: 
(1)  Whether  there  was  "a  reasonable 
likelihood  that  such  radiation  dose  may 
have  endangered  the  health  of  members 
of  the  class"  and  (2)  whether  the  level 
of  radiation  exposures  to  individual 
members  of  the  class  can  be  estimated 
with  "sufficient  accuracy" — in  other 
words,  using  the  methods  of  dose 
reconstruction  established  imder  42 
CFR  Part  82.  If  health  was  endangered 
and  the  level  of  radiation  exposures  to 
individuals  caimot  be  estimated  through 
dose  reconstructions,  these  findings 
would  provide  the  basis  for  the  Board  to 
advise  and  HHS  to  decide  that  a  class 
of  employees  be  added  to  the  Cohort. 

HHS  interprets  "endangered  the 
health"  to  mean  a  finding  that  there  was 
a  reasonable  likelihood  that  such 
radiation  dose  may  have  caused  a 
specified  cancer  since,  as  explained 
above,  EEOICPA  restricts  compensation 
under  provisions  concerning  the  Cohort 
to  those  members  of  the  Cohort  who 
have  incurred  a  specified  cancer.  To 
determine  whether  the  potential  level  of 
radiation  exposure  is  sufficient  to. 
produce  "a  reasonable  likelihood"  of 
having  caused  a  specified  cancer,  HHS 
will  apply  an  objective  but  necessarily 
less  demanding  standard  than  was 
established  imder  EEOICPA  and  applied 
under  42  CFR  part  81 2,  as  follows. 

NIOSH  would  use  NIOSH-IREP.  a 
software  tool  which  was  developed 
under  42  CFR  Part  81  for  estimating  the 
probability  that  specific  radiation  doses 
caused  a  specific  type  of  cancer  in  a 
specific  individual.  Since  use  of 
NIOSH-IREP  requires  information  about 
the  type  of  cancer,  the  attributes  of  the 
individual,  and  the  circumstances  of  the 
individual's  exposure  to  radiation, 
information  which  may  not  be  known  or 
applicable  to  a  class  of  employees, 
NIOSH  will  apply  hypothetical  values 
for  these  variables  as  necessary.  The 
hypothetical  values  will  reasonably 
represent  what  is  known  about  the  class 
of  employees  and  its  radiation  exposure, 
while  giving  the  benefit  of  the  doubt  to 
the  employees  with  respect  to  what  may 
be  unknown.  However,  because  the 
specified  cancers  differ  according  to  the 
amount  and  type  of  radiation  dose  that 
will  result  in  a  probability  of  causation 
of  50%  or  higher  calculated  at  the  99 
percent  credibility  limit  using  NIOSH- 


2  Under  EEOICPA  and  42  CFR  Part  81 .  the 
standard  for  "at  least  as  likely  as  not"  is  a  50%  or 
greater  probability  at  the  upper  99  percent 
credibility  limit.  This  standard  is  designed  to 
provide  a  large  margin  of  error  in  ensuring  that  an 
employee  whose  cancer  was  likely  to  have  been 
caused  bv  radiation  would  not  be  denied 
compensation  under  EEOICPA.  For  a  full 
explanation  of  this  statistical  concept  and  its  use  in 
NIOSH-IREP.  see  the  explanation  in  the  preamble 
to  42  CFR  Part  81  (66  FR  50967.  50968-9). 
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IREP,  NIOSH  will  select  the  type  of 
specified  cancer  that  is  most  readily 
caused  by  the  radiation  exposures  to 
which  the  employees  were  potentially 
exposed — the  "most  radiogenic" 
specified  cancer.  ^  If  leukemia  is  the 
most  radiogenic  cancer  caused  by  the 
radiation  exposures  of  concern  to  the 
class,  however.  NIOSH  would  select 
both  leukemia  and  the  most  radiogenic 
solid  tumor  cancer,  to  reasonably 
account  for  the  fact  that  leukemia  is 
extremely  radiogenic  but  also  rare  (it 
may  not  occur  at  all  in  the  employee 
class).  NIOSH  will  then  use  these 
variables  and  the  selected  type  of  cancer 
in  NIOSH-IREP  to  determine  the  level 
of  radiation  dose  to  which  a  member  of 
the  proposed  class  of  employees  would 
have  to  have  been  exposed  to  reach  a 
prob^ility  of  causation  of  50  percent  at 
the  99  percent  credibility  limit.*  Using 
this  level  as  the  benchmark.  NIOSH 
woiUd  determine  whether  the  actual 
level  of  radiation  to  which  members  of 
a  class  may  have  been  exposed  could 
have  readied  or  exceeded  this 
benchmark,  based  on  the  radiation 
source  term  (the  type  and  quantity  of 
radioactive  materials),  the  work 
processes,  the  radiation  safety 
procediues,  or  other  relevant 
information.  If  so.  the  class  would 
satisfy  the  criterion  for  health 
endangerment. 

The  practical  result  of  this  approach 
is  to  establish  an  objective  measure  of 
health  endangerment  with  minimal  use 
of  subjective  expert  iudgment. 
Subjective  judgment  MriU  grant 
petitioning  daisses  the  benefit  of  the 
doubt  with  respect  to  all  assumptions 
about  radiation  exposure  levels  and 
characteristics  required  to  substitute  for 
the  lack  of  dosimetry  records  and  ' 
information  from  DOE  or  the  AWEs. 
Given  the  sparsity  of  records  and 
information  required  to  substantiate  a 
SEC  petition,  these  assumptions  should 
be  relatively  few  and  simple.  They 
should  provide  an  easy  basis  for  review 
by  the  Boisrd  and  other  experts. 

By  evaluating  probability  of  causation 
using  the  most  radiogenic  cancer,  HHS 
similarly  gives  the  petitioning  class  a 
substantial  benefit  of  the  doubt  with 
respect  to  the  cancers  that  will  actually 
be  incurred  by  members  of  the  class. 


'  Daapite  Mlection  of  the  mod  radiogenic  cancer 
to  calculate  probability  of  causation,  once  a  clati  of 
amployeea  ha*  been  added  to  the  Cohort,  member* 
would  be  eligible  for  compensation  for  incurring 
any  of  the  specified  cancers,  not  only  the  cancer 
used  for  this  calculation. 

*  In  a  caee  where  NIOSH  uses  both  leukainia  and 
the  most  radiogenic  solid  tumor  cancer.  NIOSH 
would  average  the  two  dose*  resulting  from  the 
NlOSH-tREP  analysis  to  produce  a  single  doee  level 
to  use  as  the  benchmark  discussed  subesquently  in 
this  paragraph. 


This  reasonably  minimizes  the  level  of 
radiation  dose  required  to  produce  a 
probability  of  causation  of  50  percent  at 
the  99  percent  credibility  limit,  and 
thereby  helps  ensure  HHS  would 
approve  a  petition  when  there  is  a 
"reasonable  likelihood"  that  the  health 
of  members  of  the  dass  may  have  been 
endangered. 

The  entire  approach  presented  above 
is  intended  to  ensure  MiS  makes 
determinations  of  health  endangerment 
as  feirly.  transparenUy.  and  consistently 
as  possible,  and  compliant  with  the 
statutory  requirement  that  HHS 
establish  a  "reasonable  likelihood"  that 
the  health  of  members  of  the  class  may 
have  been  endangered.  HHS  invites 
comment  on  its  proposed  interpretation 
of  health  endangerment  and  approach  to 
evaluate  it. 

Based  on  the  findings  of  evaluations 
used  to  make  the  two  determinations 
discussed  above,  NIOSH  may  propose 
revisions,  as  appropriate,  to  the         '' 
proposed  definition  of  the  class  of 
employees  covered  by  the  petition.  For 
example.  NIOSH  might  find  through 
sudi  evaluations  that  the  definition  of 
the  dass  of  employees  should  be 
broadened  to  indude  additional 
workms  not  identified  previously,  or 
that  the  individuals  identified  in  several 
petitions  should  constitute  a  single  class 
of  employees.  NIOSH  might  also  find 
that  more  than  one  dass  of  employees 
is  proposed  by  the  petition,  for  which 
the  two  determinadons  discussed  above 
differ. 

The  definition  of  the  class  Mrill 
indude  a  minimum  duration  of 
employment  for  an  individual  to  be 
induded  in  the  class.  Members  of  the 
gaseous  diffusion  plants  induded  by 
statute  in  the  Cohort  must  have  been 
employed  «t  the  plants  for  a  minimum 
of  250  days,  as  provided  under 
EEOICPA.  The  same  duration  may  be 
appropriate  for  other  classes  of 
employees  added  to  the  Cohort.  NIOSH 
will  propose  a  minimum  duration,  as 
appropriate,  based  on  its  findings 
concerning  the  circumstances,  types, 
and  potential  levels  of  radiation 
exposure  to  each  class  of  employees.  In 
cases  in  which  NIOSH  cannot  establish 
a  substantial  iMsis  for  specifying  a 
duration  of  emplojrment,  NIOSH  will 
use  the  250  day  duration  of  employment 
required  for  employees  of  the  gaseous 
diffusion  plants. 

With  the  completion  of  this 
evaluation,  NIOSH  will  provide  the 
Board  and  the  petitioners  with  an 
evaluation  report  summarizing  its 
methods  and  findings.  The  contents  of 
the  report  are  specified  in  this  section. 

Section  83.13  describes  how  the 
Board  will  evaluate  a  petition.  Its 


evaluation  will  be  conducted  in  one  or 
more  public  meetings  that  will  be 
announced  in  the  Federal  Register, 
together  with  a  summary  of  the  petition 
and  the  NIOSH  evaluation  report.  The 
Board  Mrill  review  the  petition  and  the 
NIOSH  report.  In  addition,  the 
petitioner,  will  have  the  opportunity  to 
address  the  Board  regarding  its  petition 
and  the  NIOSH  evaluation  report  If 
NIOSH  subsequently  conducts 
additional  evduation  in  response  to  the 
review  and  recommendation  of  the 
Board.  NIOSH  will  provide  a 
supplementary  report  to  the 
petitioner(s)  and  tne  Board  for  further 
deliberation.  At  the  condusion  of  the 
Board's  deliberation,  the  Board  will 
prepare  a  report  providing 
reconunendations  to  the  Secretary  on 
whether  or  not  to  add  the  proposed 
class  of  employees  to  the  Cohort,  as  well 
as  on  the  definition  of  the  class.  The 
report  will  indude  the  criteria  and 
information  that  provide  the  basis  for 
the  Board's  recommendations. 

Section  83.14  describes  how  the 
Secretary  will  produce  final  deciisions 
on  the  outcome  of  petitions.  The 
Secretary  will  issue  proposed  dedsions 
to  the  petitioner(s),  including  a 
definition  of  the  dass  or  classes  of 
employees  effected  and  a  summary  of 
the  criteria  and  information  supporting 
the  decision.  The  petitionerfs)  will  have 
30  days  to  challenge  a  proposed 
decision  of  the  Secretary  by  requesting 
an  administrative  review  of  the  record. 
After  30  days  or  resolution  of  a 
challenge,  the  Secretary  will  transmit  a 
final  decision  to  the  petitioner(s).  At 
this  time,  the  Secretary  will  also  publish 
in  the  Federal  Register  dedsions  to 
deny  adding  classes  of  employees  to  the 
Cohort.  Dedsions  to  add  a  class  of 
employees  to  the  Cohort  will  not  be 
published  in  the  Federal  Register  until 
expiration  of  the  180  day  congressional 
review  i>eriod  addressed  in  $  83.15  and 
discussed  below. 

Section  83.15  describes  the  role  of 
Congress  in  designating  additional 
classes  as  members  of  the  Cohort.  As 
required  by  EEOICPA,  the  Secretary  will 
notify  Congress  by  report  of  final 
decisions  to  add  classes  of  employees  to 
the  Cohort,  including  a  definition  of  the 
class  and  the  criteria  and  information 
upon  which  the  dedsion  was  based. 
Congress  will  then  have  180  days  during 
which  it  may  take  an  action  to  reverse 
or  expedite  the  designation.  Without 
action  by  Congress,  the  designation 
becomes  effective  automatic^y  180 
days  after  the  date  Congress  received  the 
report  of  the  Secretary.  Within  200  days, 
the  Secretary  will  transmit  to  DOL  and 
publish  in  the  Federal  Register  the 
definition  of  the  dass  covered  by  the 
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designation  and  the  outcome  of  the 
designation,  reflecting  any  action  taken 
by  Congress. 

Section  83.16  describes  how  the 
Secretary  would  cancel  a  final  decision 
to  add  a  class  to  the  Cohort  or  modify 
a  final  decision  to  reduce  the  scope  of 
a  class  the  Secretary  had  added  to  the 
Cohort.'The  addition  of  a  class  to  the 
Cohort  by  the  Secretary  is  premised  on 
the  lack  of  sufficient  records  and 
information  to  enable  NIOSH  to 
complete  dose  reconstructions  for 
members  of  the  class  under  42  CFR  Part 
82,  In  the  event  that  HHS  subsequently 
obtains  sufficient  records  and 
information  for  reconstructing  the  doses 
of  some  or  all  members  of  a  class  the 
Secretary  has  added  to  the  Cohort  (e.g., 
records  that  were  deemed  non-existent 
or  missing  at  the  time  HHS  decided  to 
add  the  class  to  the  Cohort),  the 
provisions  of  Section  16  are  intended  to 
reverse  or  modify  the  decision.  Covered 
employees  who  are  no  longer  in  the 
Cohort  may  still  seek  compensation  by 
establishing  that  their  cancer  was  at 
.  least  as  likely  as  not  related  to  covered 
employment.  Thus,  their  claims  seeking 
compensation  for  cancers  would  be 
evaluated  by  DOL  and  forwarded  to 
NIOSH  for  dose  reconstructions  under 
42  CFR  Part  82. 

IV;  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  executive  order  (E.O.)  12866 
(58  FR  51735,  October  4, 1993).  the 
Agency  must  determine  whether  a 
regulatory  action  is  "significant"  and 
therefore  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB)  and 
the  requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities 
(also  referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order.  This  notice  of  proposed 
rulemaking  is  being  treated  as  a 


"significant  regulatory  action"  within 
the  meaning  of  the  executive  order 
because  it  meets  the  criterion  of  Section 
3(f)(4)  in  that  it  raises  novel  or  legal 
policy  issues  arising  out  of  the  legal 
mandate  established  by  EEOICPA.  It 
proposes  to  establish  practical 
procedures,  grounded  in  current 
science,  by  which  the  Secretary  of  HHS 
can  fairly  consider  petitions  to  add 
classes  of  employees  to  the  Cohort.  The 
financial  cost  to  the  federal  government 
of  responding  to  these  petitions  is  likely 
to  vary  from  several  thousand  dollars  to 
as  much  as  tens  of  thousands  of  dollars, 
depending  on  the  availability  of 
information  and  scope  of  the  petition. 

The  notice  of  proposed  rulemaking 
'  carefully  explains  the  manner  in  which 
the  procedures  are  consistent  with  the 
mandate  of  42  U.S.C.  7384q  and 
implements  the  detailed  requirements  of 
that  section.  The  proposal  does  not 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  fimctions. 

The  proposal  is  not  considered 
economically  significant,  as  defined  in 
section  3(f)(1)  of  the  E.O.  12866.  It  has 
a  subordinate  role  in  the  adjudication  of 
claims  under  EEOICPA,  serving  as  one 
element  of  an  adjudication  process 
administered  by  DOL  under  20  CFR 
Parts  1  and  30.  DOL  has  determined  that 
its  rule  fulfills  the  requirements  of  E.O. 
12866  and  provides  estimates  of  the 
aggregate  cost  of  benefits  and 
administrative  expenses  of 
implementing  EEOICPA  under  its  rule 
(see  66  FR  28948,  May  25,  2001).  OMB 
has  reviewed  this  proposal  for 
consistency  with  the  President's 
priorities  and  the  principles  set  forth  in 
E.O.  12866. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  requires  each 
agency  to  consider  the  potential  impact 
of  its  regulations  on  small  entities 
including  small  businesses,  small 
governmental  units,  and  small  not-for- 
profit  organizations.  We  certify  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  RFA.  This  proposal 
affects  only  DOL,  DOE,  HHS,  and 
certain  individuals  covered  by 
EEOICPA.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  for 
under  RFA  is  not  required. 


C.  What  Are  the  Paperwork  and  Other 
Information  Collection  Requirements 
(Subject  to  the  Paperwork  Reduction 
Act)  Imposed  Under  This  Proposed 
Rule,  and  How  Are  Ck>mments 
Submitted? 

Under  the  Paperwork  Reduction  Act 
of  1995,  a  Federal  agency  shall  not 
conduct  or  sponsor  a  collection  of 
information  from  ten  or  more  persons 
other  than  Federal  employees  unless  the 
agency  has  submitted  a  Standard  Form 
83,  Clearance  Request,  and  Notice  of 
Action,  to  the  Director  of  the  Office  of 
Management  and  Budget  (OMB),  and 
the  Director  has  approved  the  proposed 
collection  of  information.  A  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  Paperwork  Reduction  Act  is 
applicable  to  the  data  collection  asp>ects 
of  these  proposed  procedures. 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
■  Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic  • 
summaries  of  projects.  To  request  more 
information  on  this  project  or  to  obtain 
a  copy  of  the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  at  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  qualify,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Send  comments  to  Anne  O'Connor, 
CDC  Assistant  Reports  Clearance 
Officer,  1600  Clifton  Road,  MS-D24. 
Atlanta,  GA  30333.  Written  comments 
should  be  received  within  45  days  of 
this  notice. 

Under  the  proposed  rule,  NIOSH  will 
provide  an  "SEC  Petition  Form" 
petitioners  must  use  to  submit  a 
petition.  The  form  and  accompanying 
instructions  will  assist  the  claimants  in 
meeting  the  informational  requirements 
of  these  procedures  for  petitions  to  be 
selected  for  evaluation  by  HHS  and  the 
Board.  The  completed  form  can  be 
submitted  in  hard  copy  or  electronically 
over  the  internet. 
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There  will  be  no  cost  to  respondents 
for  this  data  collection.  This  is  a  new 
data  collection.  The  estimated  annual 


burden  of  this  data  collection  is 
described  in  the  table  below. 


Respondents 

Number  of 
respondents 

Number  of 
responses 

Avg.  burden 
per  re- 
sponse 
(hrs.) 

Total  hours 

SEC  Pstition  Form                   > 

90 

1 

68/60 

103 

D.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

As  required  by  Congress  under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et 
seq.),  the  Department  will  report  to 
Congress  promulgation  of  this  proposed 
rule  prior  to  its  effective  date.  The 
report  will  state  that  the  Department  has 
concluded  that  this  proposed  rule  is  not 
a  "major  rule"  because  it  is  not  likely 
to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more. 
However,  this  proposed  rule  has  a 
subordinate  role  in  the  adjudication  of 
claims  under  EEOICPA,  serving  as  one 
element  of  an  adjudication  process 
administered  by  DOL  under  20  CFR 
Parts  1  and  30.  DOL  has  determined  that 
its  rule  is  a  "major  rule"  because  it  will 
likely  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531  et 
seq.)  directs  agencies  to  assess  the 
effects  of  Federal  regulatory  actions  on 
State,  local,  and  tribal  governments,  and 
the  private  sector,  "other  than  to  the 
extent  that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law."  For  purposes  of  the  Unfunded 
Mandates  Reform  Act,  this  proposed 
rule  does  not  include  any  Federal 
mandate  that  may  result  in  increased 
annual  expenditures  in  excess  of  $100 
million  by  State,  local  or  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector. 

F.  Executive  Order  12988  (Civil  Justice) 

This  proposed  rule  has  been  drafted 
and  reviewed  in  accordance  with 
Executive  Order  12988.  Civil  Justice 
Reform  and  will  not  unduly  burden  the 
Federal  court  system.  HHS  adverse 
decisions  may  be  reviewed  in  United 
States  District  Courts  piu«uant  to  the 
Administrative  Procedure  Act.  HHS  has 
attempted  to  minimize  that  btuden  by 
providing  petitioners  an  opportunity  to 
seek  administrative  review  of  adverse 
decisions.  HHS  has  provided  a  clear 
legal  standard  it  will  araly  in 
considering  petitions.  This  proposed 


rule  has  been  reviewed  carefully  to 
eliminate  drafting  errors  and 
ambiguities. 

G.  Executive  Order  13132  (Federalism) 

The  Department  has  reviewed  this 
proposed  rule  in  accordance  with 
Executive  Order  13132  regarding 
federalism,  and  has  determined  that  it 
does  not  have  "federalism 
implications."  The  proposed  rule  does 
not  "have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

H.  Executive  Order  13045  (Protection  of 
Children  From  Environmental,  Health 
Risks  and  Safety  Risks) 

In  accordance  with  Executive  Order 
13045,  HHS  has  evaluated  the 
environmental  health  and  safety  effects 
of  this  proposed  rule  on  children.  HHS 
has  determined  that  the  proposed  rule 
would  have  no  effect  on  children. 

/.  Executive  Order  13211  (Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use) 

In  accordance  with  Executive  Order 
13211.  HHS  has  evaluated  the  effects  of 
this  proposed  rule  on  energy  supply, 
distribution  or  use,  and  has  determined 
that  the  proposed  rule  will  not  have  a 
significant  adverse  effect  on  them. 

Liat  of  SubfeclB  in  42  CFR  Fait  83 

Government  employees.  Occupational 
safety  and  health.  Nuclear  materials. 
Radiation  protection.  Radioactive 
materials.  Workers'  compensation. 

Text  of  the  Propoaed  Rule 

For  the  reasons  discussed  in  the 
preamble,  the  Department  of  Health  and 
Hiunan  Services  proposes  to  amend  42 
CFR  to  add  Part  83  to  read  as  follows: 


PART  83— PROCEDURES  FOR 
DESIGNATING  CLASSES  OF 
EMPLOYEES  AS  MEMBERS  OF  THE 
SPECIAL  EXPOSURE  COHORT  UNDER 
THE  ENERGY  EMPLOYEES 
OCCUPATIONAL  ILLNESS 
COMPENSATION  PROGRAM  ACT  OF 
2000 

Subpart  A— Introduction 

Sec. 

83.0  Background  information  on  the 
procedures  in  this  part. 

83.1  What  is  the  purpose  of  the  procedures 
in  this  part? 

83.2  How  would  cancer  claimants  be 
affected  by  the  procedures  in  this  part? 

83.3  How  will  DOL  use  the  designations 
estabhshed  under  the  procedures  in  this 
part? 

Subpart  B—Oafinltiona 

83.5  Definition  of  terms  used  in  the 
procedures  in  this  part. 

Subpart  C— Procaduraa  for  Adding  Claaaaa 
of  Employaaa  to  the  ColMrt 

83.6  Overview  of  the  procedures  in  this 
part. 

83.7  Who  can  submit  a  petition  on  behalf  of 
a  class  of  employees? 

83.8  How  is  a  petition  submitted? 

83.9  What  information  must  a  petition 
include? 

83.10  How  will  HHS  select  petitions  for 
evaluation? 

83.11  What  happens  to  petitions  that  HHS 
does  not  select  for  evaluation? 

83.12  How  will  NIOSH  evaluate  a  petition? 

83.13  How  will  the  Board  evaluate  a 
petition? 

83.14  How  will  the  Secretary  decide  the 
outcome  of -a  petition? 

83.15  What  is  the  role  of  Congress  in  acting 
upon  the  final  decision  of  the  Secretary 
to  add  a  class  of  employees  to  the 
Cohort? 

83.16  How  can  the  Secretary  cancel  or 
modify  a  final  decision  to  add  a  class  of 
employees  to  the  Cohort? 

Authority:  42  U.S.C.  7384q:  E.O.  13179. 65 
PR  77487.  3  CFR.  2000  Comp.,  p.  321. 

Subpart  A— imroduclion 

|83^    BacligfDund  Inlonnation  on  tt»a 
prooaoufaa  minia  pan. 

The  Energy  Employees  Occupational 
Ilhiess  Compensation  Program  Act 
("EEOICPA").  42  U.S.C.  7384-7385 
[1994.  supp.  2001].  provides  for  the 
payment  of  compensation  benefits  to 
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covered  employees  and.  where 
applicable,  survivors  of  such  employees, 
of  the  United  States  Department  of 
Energy  ("DOE"),  its  predecessor 
agencies  and  certain  of  its  contractors 
and  subcontractors.  Among  the  types  of 
illnesses  for  which  compensation  may 
be  provided  are  cancers.  There  are  two 
methods  set  forth  in  the  statute  for 
claimants  to  establish  that  a  cancer 
incurred  by  a  covered  worker  is  covered 
by  the  EEOICPA.  The  first  is  to  establish 
that  the  cancer  is  at  least  as  likely  as  not 
related  to  covered  employment  at  a  DOE 
or  Atomic  Weapons  Employer  ("AWE") 
facility  pursuant  to  guidelines  issued  by 
the  Department  of  Health  and  Human 
Services  ("HHS").  which  are  found  at  42 
CFR  Part  81.  The  other  method  to 
establish  that  a  cancer  incurred  by  a 
covered  worker  is  covered  by  EEOICPA 
is  to  establish  that  the  worker  was  a 
member  of  the  Special  Exposure  Cohort 
("Cohort")  who  sufifeied  a  specified 
cancer  after  begiiming  employment  at  a 
DOE  or  AWE  facility.  Section  73841(14) 
of  the  EEOICPA  includes  certaia  classes 
of  employees  in  the  Cohort.  Section 
7384q  of  the  Act  authorizes  the  addition 
to  the  Cohort  of  other  classes  of 
employees.  This  authority  has  been 
delegated  to  the  Secretary  of  HHS  by 
Executive  Order  13179. 

183.1  Whatiatfiepurpoaaoftha 
procaduraa  in  thia  part? 

EEOICPA  authorized  the  President  to 
designate  additional  classes  of 
employees  to  be  added  to  the  Cohort, 
while  providing  Congress  with  the 
opportunity  to  review  and  affect  these 
decisions.  The  President  has  delegated 
authority  to  consider  and  make  such 
designations  to  the  Secretary.  The 
purpose  of  this  part  is  to  specify  the 
procedures  by  which  HHS  determines 
whether  to  add  new  classes  of 
employees  from  DOE  and  AWE  facilities 
to  the  Cohort.  HHS  will  consider  adding 
new  classes  of  employees  only  in 
response  to  petitions  by  or  on  behalf  of 
such  classes  of  employees,  as  authorized 
imder  EEOICPA  and  described  in  these 
procedures.  The  procedures  are 
intended  to  ensure  petitions  for 
additions  to  the  Cohort  are  given 
uniform,  fair,  scientific  consideration, 
that  petitioners  and  interested  parties 
are  provided  opportunity  for 
appropriate  involvement  in  the  process, 
and  that  the  process  is  consistent  with 
statutory  requirements  specified  in 
EEOICPA. 

583.2  How  would  cancer  ctaimantaba 
affactad  by  ttw  procaduraa  in  thia  part? 

This  part  implements  provisions  of 
EEOICPA  intended  to  serve  potential 
and  ciurent  cancer  claimants  whose 


radiation  doses  (incurred  by  a  covered 
employee  in  the  case  of  a  survivor 
claimant)  cannot  be  estimated  by  the 
completion  of  a  NIOSH  dose 
reconstruction. 

(a)  A  current  cancer  claimant  can 
petition  on  behalf  of  a  class  of 
employees  to  be  added  to  the  Cohort 
upon  determination  by  NIOSH  that  it 
cannot  complete  a  dose  reconstruction 
for  the  claimant.  The  initial  claim  of  the 
claimant  must  be  denied  by  DOL.  since 
compensation  for  a  cancer  claim  not 
based  on  the  Cohort  provision  requires 
the  completion  of  NIOSH  dose 
reconstruction.  However,  if  a  petition  by 
the  claimant  is  successful,  the  claimant 
could  reapply  and  obtain  compensation 
as  a  Cohort  member  (or  survivor  of  a 
Cohort  member),  if  the  claim  qualifies 
under  requirements  governing 
compensation  to  members  of  the  Cohort. 

(b)  A  potential  cancer  claimant,  a 
qualified  DOE.  DOE  contractor  or 
subcontractor,  or  AWE  employee  who 
has  not  incurred  cancer,  can  also 
petition  on  behalf  of  a  class  of 
employees  to  be  added  to  the  Cohort.  A 
successful  petition  would  entiUe  the 
claimant,  upon  inciuring  a  specified 
cancer,  to  submit  a  claim  for 
compensation  xmder  provisions  of  the 
Cohort. 

183.3    HowwHIDOLuaathadaaignationa 
aatabiialMd  under  tha  procaduraa  in  ttiia 
part? 

DOL  will  adjudicate  claims  for 
compensation  for  members  of  classes  of 
employees  added  to  the  Cohort 
according  to  the  same  general 
procedures  that  apply  to  the  statutorily 
defined  classes  of  employees  in  the 
Cohort.  In  summary,  this  review  by  DOL 
will  determine  whether  the  claim  is  for 
a  qualified  member  of  the  Cohort  with 
a  specified  cancer,  pursuant  to  the 
procedures  set  forth  in  20  CFR  Part  30. 

SubfMft  B— Oeflnltions 

f83.5    Definitions  of  tarmauaad  in  ttM 
procaduraa  in  this  part 

(a)  Advisory  Board  for  Radiation  and 
Worker  Health  ("the  Board")  is  a  federal 
advisory  committee  established  under 
EEOICPA  and  appointed  by  the 
President  to  advise  HHS  in 
implementing  its  responsibilities  under 
EEOICPA. 

(b)  Atomic  Weapons  Employer 
("AWE")  is  a  statutory  term  of  EEOICPA 
which  means  any  entity,  other  than  the 
United  States,  that: 

(1)  Processed  or  produced,  for  use  by 
the  United  States,  material  that  emitted 
radiation  and  was  used  in  the 
production  of  an  atomic  weapon, 
excluding  uranium  mining  and  milling: 
and. 


(2)  Is  designated  by  the  Secretary  of 
Energy  as  an  atomic  weapons  employer 
for  purposes  of  EEOICPA. 

(c)  Class  of  employees  means,  for  the 
purposes  of  this  proposal,  a  group  of 
employees  who  work  or  worked  at  the 
same  DOE  or  AWE  facility,  who  may 
have  experienced  similar  types  and 
levels  of  exposure  to  radiation,  and  for 
whom  the  availability  of  information 
and  recorded  data  on  such  exposures  is 
comparable  with  respect  to  the 
informational  needs  of  dose 
reconstructions  conducted  under  42 
CFR  Part  82. 

(d)  HHS  is  the  U.S.  Department  of 
Health  and  Human  Services 

(e)  DOE  is  the  U.S.  Department  of 
Energy,  which  includes  predecessor 
agencies  of  DOE,  including  the 
Manhattan  Engineering  District. 

(f)  DOL  is  the  U.S.  Department  of 
Labor 

(g)  Employee,  for  the  purposes  of 
these  procedures,  means  a  person  who 
is  or  was  an  employee  of  DOE.  a  DOE 
contractor  or  subcontractor,  or  an 
atomic  weapons  employer,  as  further 
defined  in  EEOICPA. 

(h)  Endangered  the  health  is  a 
statutory  term  from  EEOICPA  which 
means,  for  the  purposes  of  these 

{irocedures.  "there  is  reasonable 
ikelihood  that  the  radiation  dose  may 
have  caxised  a  specified  cancer," 
determined  according  to  these 
procedures  using  NIOSH-IREP. 

(i)  Interactive  RadioEpidemiological 
Program  ("IREP")  is  a  computer 
software  program  that  uses  information 
on  the  dose-response  relationship  and 
specified  factors  such  as  a  claimant's 
radiation  exposure,  gender,  age  at 
diagnosis,  and  age  at  exposure  to 
calculate  the  probability  of  causation  for 
a  given  pattern  and  level  of  radiation 
exposure. 

(j)  NIOSH  is  the  National  histitute  for 
Occupational  Safety  and  Health.  Centers 
for  Disease  Control  and  Prevention,  U.S. 
Department  of  Health  and  Human 
Services. 

(k)  Probability  of  causation  means,  for 
the  purposes  of  these  procedures,  the 
probability  or  likelihood  that  a  cancer 
was  caused  by  radiation  exposure 
incurred  by  a  covered  employee  in  the 
performance  of  duty.  In  statistical  terms, 
it  is  the  cancer  risk  attributable  to 
radiation  exposure  divided  by  the  sum 
of  the  baseline  cancer  risk  (the  risk  to 
the  general  population)  plus  the  cancer 
risk  attributable  to  the  radiation 
exposure.  This  concept  is  further 
explained  under  42  CFR  Part  81,  which 
provides  guidelines  by  which  DOL  will 
determine  probability  of  causation 
under  EEOICPA. 
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(1)  Radiation  means  ioniziiig 
radiation,  including  alpha  particles,  beta 
particles,  gamma  rays,  x  rays,  neutrons, 
protons  and  other  particles  capable  of 
producing  ions  in  the  body.  For  the 
purposes  of  the  proposed  procedures, 
radiation  does  not  include  sources  of 
non-ionizing  radiation  such  as  radio- 
frequency  radiation,  microwaves,  visible 
light,  and  infrared  or  ultraviolet  light 
radiation. 

(m)  Secretary  is  the  Secretary  of  the 
Department  of  Health  and  Hiunan 
Services. 

(n)  Specified  cancer  (as  defined  in 
section  4(b)  of  the  Radiation  Exposure 
Compensation  Act  Amendments  of  2000 
(42  U.S.C.  2210  note)  and  section 
73841(17)  of  EEOICPA  means: 

(1)  Leukemia  (other  than  chronic 
lymphocytic  leukemia)  if  onset  occurred 
more  than  two  years  after  first  exposure: 

(2)  Primary  or  secondary  lung  cancer 
(odier  than  in  situ  lung  cancer  that  is 
discovered  during  or  after  a  post- 
mortem exam); 

(3)  The  following  diseases,  provided 
onset  was  at  least  5  yean  after  first 
exposure: 

(i)  Multiple  myeloma; 
(ii)  Lymphomas  (other  than  Hodgkin's 
disease): 

(4)  Primary  cancer  of  the: 
(i)  Thyroid: 

(ii)  Male  or  female  breast; 
(iii)  Esophagus; 
(iv)  Stomach; 
(v)  Pharynx: 
(vi)  Smul  intestine: 
(vii)  Pancreas; 
(viii)  Bile  ducU; 
(ix)Gdl  bladder; 
(x)  Salivary  gland: 
(xi)  Urinary  bladder; 
(xii)  Brain: 
(xiii)  Colon: 
(xiv)  Ovary: 

(xv)  Liver  (except  if  drriiosis  or 
hepatitis  B  is  indicated). 

(5)  Primary  or  secondary  bone  cancer. 

(6)  Primary  or  secondary  renal 
cancers. 

(o)  The  specified  diseases  designated 
in  paragraph  (n)  of  this  section  mean  the 
physiological  condition  or  conditions 
that  are  recognized  by  the  National 
Cancer  Institute  under  those  names  or 
nomenclature,  or  imder  any  previously 
accepted  or  commonly  used  names. 


lor  Adding 
to  the  Coliort 


of  EmployMO 
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petition  will  be  selected  for  evaluation 
by  N10SH  and  for  the  advice  of  the 
Board,  and  the  process  by  which 
NIOSH,  the  Board,  and  the  Secretary 
will  operate  in  considering  a  petition, 
leading  to  the  Secretary's  mul  decision 
to  accept  or  deny  the  petition.  The 
petition  requirements  difiier  for  classes 
of  employees  including  members  who 
have  submitted  cancer  claims  already, 
for  whom  NIOSH  attempted  and  was 
unable  to  complete  individual  dose 
reconstructions  as  specified  under  42 
CFR  82.12.  As  requii«d  by  EEOICPA. 
the  procedures  include  formal  notice  to 
Congress  of  any  decision  by  the 
Secretary  to  add  a  class  to  the  Cohort, 
and  the  opportunity  for  Congress  to 
change  the  outcome  of  the  decision. 

§83.7    Wlw  can  submll a  paMHon  on  bcMM 
ofa 


Petitioners  must  be  one  of  the 
follo%ving: 

(a)  One  or  more  DOE.  DOE  contractor 
or  subcontractor,  or  AWE  employees  or 
their  survivors  (as  defined  under 
EEOICPA  and  20  CFR  Part  30);  and/or 

(b)  A  labor  union  representing  at 
formeriy  having  represented  DOE.  DOE 
contractor  or  subcontractor,  or  AWE 
emplojrees  who  would  be  included  in 
the  proposed  class  of  employees. 


in  iMa 


The  procedures  in  this  part  specify 
who  may  petition  to  add  a  class  of 
employees  to  the  Cohort,  the 
requirements  for  such  a  petition,  how  a 


§83.8    How  !•  a  pstfHon  I 

(a)  The  petition«(s}  must  sand  a 
completed  "SEC  Petition  Form"  to 
NIOSH/OCAS  addressed  as  follows: 
SEC  Petition.  Office  of  Compensation 
Analysis  and  Support.  National  Institute 
for  Occupational  Safety  and  Health, 
4676  Columbia  Parkway.  MS-R45. 
Cincinnati.  OH  45226. 

(b)  The  SEC  petition  form  is  available 
from  NIOSH  by  calling  the  NIOSH  toU- 
free  phone  service  at  1-800-35-NIOSH. 
T^  form  is  also  available  from  the 
NIOSH  homepage  at:  www.cdc.gov/ 
niosh.  The  form  can  be  completed  and 
submitted  electronically  following 
instructions  provided  on  the  NIOSH 
homepage. 

§83.8   Whel  Monnstion  must  a  penHofi 

The  petition  must  include  complete 
information  according  to  the 
instructions  on  the  SEC  petition  form. 
As  explained  by  these  instructions,  in 
addition  to  identifying  and  contact 
inibnnation,  the  petitioner(s)  must 
provide  the  substantive  informatiiHi 
described  under  paragraph  (a)  or  (b)  of 
this  section  before  the  petition  is 
considered.  These  informational 
requirements  are  also  summarized  in 
Table  1  of  this  section. 

(a)  Hie  petition  must  transmit  a  copy 
of  a  report  produced  by  NIOSH  under 


42  CFR  82.12  notifying  the  i>etitioner(s) 
that  NIOSH  attempted  and  could  not 
complete  a  dose  reconstruction  for  the 
individual(s)  due  to  insufficient  records 
and  information:  ^  or,  alternatively, 
(b)  The  petition  must  provide  the 
following: 

(1)  A  proposed  class  definition  ^ 
specifying: 

(i)  The  DOE  or  AWE  fecility  at  which 
the  class  worked; 

(ii)  The  job  titles  and/or  job  duties  of 
the  class  members: 

(iii)  The  period  of  employment 
relevant  to  the  petition; 

(iv)  Identification  of  any  exposure 
incident(s)  that  was  unmonitored. 
unrecorded,  or  inadequately  monitored 
or  recorded,  if  such  incident(s) 
comprises  the  basis  of  the  petition;  and 

(2)  A  description  of  the  petitioners' 
basis  for  believing  the  class  was  exposed 
to  levels  of  radiation  at  the  fecility  that 
may  have  "endangered  the  health  of 
members  of  the  class."  ^  An  adequate 
basis  must  include  the  following: 

(i)  A  description  of  short-term 
radiation-related  health  efiiscts  or  health 
care  interventions  that  demonstrate 
special  efforts  to  respond  to  a  hazardous 
radiation  exposure,  such  as  a  depressed 
white  blood  cell  count  associated  with 
radiation  exposure  or  the  application  of 
chelation  therapy  among  members  of 
the  class;  and/or 

(ii)  The  following  two  requirements: 

(A)  An  identification  of  radioactive 
materials  and  emissions:  contaminated 
tools,  equipment,  or  areas;  and/or  any 
other  relevant  information  suggesting 
the  class  was  potentially  exposed:  and 

(B)  A  description  of  shortcomings  of 
radiation  protection  measures, 
including  the  deficiencies  of  particular 
measures  used  or  the  omission  of 
measures  that  should  have  been  used  to 


>  A  Cohoft  patitkn  by  an  individual  for  whom 
NIOSH  was  unable  to  complate  an  individual  ddw 
nconstniction  under  42  CFR  Part  82  mil  be 
Mlectad  for  evaluation  %iritbout  requiring  further 
inforaatioa  or  documentation  from  the  petitioner  to 
lustify  considefation  of  the  petiUon.  NIOSH  will 
have  already  ooUeded  related  information  from  the 
claimant  through  a  ttructured  interview  during  the 
dose  reconstruction  procaaa.  NK3SH  tvill  establish 
an  initial  class  definiticm  based  on  records  and 
information  NIOSH  obtained  during  the  attempted 
doae  ceconstiuctian.  which  NIOSH  would 
supplement  writh  additional  data  collection,  as 
necessary.  HHS  will  establish  a  final  class 
definition  with  the  advice  of  the  Board. 

'HHS  will  datennina  the  final  class  definition  for 
each  petition  (see  $83.14  of  these  procedures). 

*  HHS  interprets  the  statutory  language 
"endangered  the  health"  |sae  42  U.S.C. 
S  7384q(bK2)|  to  meen  "there  is  a  reesonable 
likelihoiid  that  the  radiation  dose  may  have  caused 
a  specified  cancer,"  since  claimants  cannot  be 
compensated  as  members  of  the  Cohort  for  any 
adverse  health  effects  other  than  certain  cancers 
under  the  relevant  provisions  of  EEOICPA  (see  42 
U.S.C  S  7384l(fl)  and  (17)1. 
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prevent  hazardous  radiation  exposures 
at  the  facility;  and 

(3)  A  description  of  the  petitioner's 
basis  for  believing  records  and 
information  available  are  inadequate  to 
estimate  the  radiation  doses  incurred  by 
any  members  of  the  proposed  class  of 
employees.  An  adequate  basis  must 
include  at  least  one  of  the  following 
elements: 


(i)  Documentation  indicating  the 
petitioner(s)  sought  records  on  radiation 
exposures  at  the  facility  and  relevant  to 
the  petition  and  that  DOE  or  the  AWE 
responded  indicating  the  records  do  not 
exist;  or 

(ii)  A  report  itom  a  health  physicist  or 
other  individual  with  expertise  in  dose 
reconstruction  documenting  the 
limitations  of  existing  DOE  or  AWE 


records  on  radiation  exposures  at  the 
facility  and  relevant  to  the  petition  and 
specifying  the  basis  for  finding  these 
documented  limitations  would  prevent 
the  completion  of  dose  reconstructions 
for  individual  members  of  the  class 
under  42  CFR  Part  82  and  related 
NIOSH  technical  implementation 
guidelines. 


Table  1.— Informational  Requirements  for  Petitions 


Petitioner  identifying  and  contact  information  and  either  (a)  or  (b): 


(a) 


Copy  of  NIOSH  dose  reconstruction  report  indicating  that  NIOSH  was 
unable  to  reconstruct  the  radiation  dose  of  a  worker  included  in  the 
proposed  class. 


(b) 


(1)  Proposed  class  definition  identifying:  (i)  Facility,  (ii)  Job  titles/duties, 
(iii)  Period  of  employnwnt,  and  if  relevant,  (iv)  Exposure  incident. 

(2)  Basis  tor  health  endangerment;  either:  (i)  HeaNh  effects  or  health 
care  or  (ii)(A)  Identification  of  potential  exposures,  and  (B)  Short- 
coming of  radiation  protection. 

(3)  Basis  for  infeasibility  of  dose  reconstruction;  either:  (i)  Dem- 
onstrated lack  of  records  or  (ii)  Expert  report. 


1 83.1 0    How  will  HHS  select  petitions  for 
evaluation? 

(a)  Where  HHS  finds  the  petition 
meets  the  requirements  specified  in 
§§83.7  through  83.9.  HHS  will  transmit 
a  written  report  notifying  the 
petitioner(s]  that  it  has  selected  the 
petition  for  evaluation.  The  HHS  report 
will  also  provide  the  petitioner(s)  with 
information  on  the  steps  and  expected 
duration  of  the  evaluation  and 
deliberative  processes  required  pursuant 
to  these  procedures. 

(b)  Where  HHS  finds  the  petition  does 
not  meet  the  requirements  specified  in 
§§83.7  throuch  83.9, 

(1)  HHS  will  notify  the  petitioner(s)  of 
any  requirements  that  are  not  met  by  the 
petition,  and  provide  30  days  for  the 
petitioner(s)  to  revise  the  petition 
accordingly. 

(2)  After  30  days,  for  petitions  that 
continue  to  fail  to  meet  one  or  more 
requirements,  HHS  will  transmit  a 
written  report  notifying  the  petitioner{s) 
of  the  recommended  finding  to  not 
select  the  petition  for  evaluation  and  the 
basis  for  this  recommended  finding.  The 
report  will  also  inform  the  petitioner(s} 
that  this  recommended  finding  will  be 
reviewed  by  the  Board. 

(3)  HHS  will  report  the  recommended 
finding  and  its  basis  to  the  Board  at  its 
next  meeting.  HHS  will  consider  the 
recommendations  of  the  Board  before 
producing  a  final  decision  on  whether 
or  not  to  select  the  petition  for 
evaluation. 

(4)  HHS  will  report  the  final  decision 
to  the  petitioner,  including  the  basis  for 
the  decision  and  the  recommendation  of 
the  Board. 

(c)  NIOSH  will  present  petitions 
selected  for  evaluation  to  the  Board  with 


plans  specific  to  evaluating  each 
petition.*  Each  specific  evaluation  plan 
will  be  based  on  a  general  plan  for 
evaluating  petitions  which  NIOSH  will 
develop  in  consultation  with  the  Board. 
Each  specific  evaluation  plan  will 
include  the  following  elements: 

(1)  An  initial  proposed  definition  for 
the  class  being  evaluated,  subject  to 
revision  as  warranted  by  evaluation 
conducted  imder  §  83.12;  and 

(2)  A  schedule  of  activities  for 
evaluating  the  radiation  exposure 
potential  of  the  class  and  the  adequacy 
of  existing  records  and  information 
needed  to  conduct  dose  reconstructions 
for  all  class  members  under  42  CFR  Part 
82. 

(d)  NIOSH  may  initiate  work  to 
evaluate  a  petition  immediately,  prior  to 
presenting  selected  petitions  and 
associated  evaluation  plans  to  the 

Board. 

(e)  NIOSH  will  publish  a  notice  in  the 
Federal  Register  notifying  the  public  of 
its  plans  to  evaluate  a  petition  and 
soliciting  information  relevant  to  the 
evaluation. 

§  83.1 1    What  happens  to  petitions  that 
HHS  does  not  select  for  evaluation? 

(a)  Qualified  cancer  claims  by 
members  of  the  class  of  employees 
proposed  in  the  petition  will  be  subject 
to  NIOSH  dose  reconstructions  vmder  42 
CFR  part  82.  ^  If  NIOSH  is  unable  to 
complete  such  dose  reconstructions,  a 


••  NIOSH  will  combine  separate  petitions  and 
evaluate  them  as  a  single  petition  if,  at  this  or  any 
point  in  the  evaluation  process,  NIOSH  finds  such 
petitions  represent  the  same  class  of  employees. 

s  Only  claims  which  DOL  determines  involve  a 
covered  employee  who  has  cancer  can  be 
adjudicated  by  DOL  to  receive  dose  reconstructions 
by  NIOSH  under  the  DOL  and  HHS  rules  cited. 


petitioner  on  behalf  of  the  class  can 
submit  a  new  petition  on  this  basis,  as 
provided  imder  §  83.9(a). 

(b)  Based  on  new  information,  HHS 
may,  at  its  discretion,  reconsider  a 
petition  that  was  not  selected  for 
evaluation. 

§  83.1 2    How  will  NIOSH  evaluate  a 
petition? 

(a)  NIOSH  will  collect  information  on 
the  types  and  levels  of  radiation 
exposures  that  potential  members  of  the 
class  may  have  inciured,  as  specified 
under  42  CFR  82.14,  from  the  following 
potential  sources,  as  necessary: 

(1)  The  petition  or  petitions  submitted 
on  behalf  of  the  class; 

(2)  DOE; 

(3)  Potential  members  of  the  class  and 
their  survivors; 

(4)  Labor  unions  who  represent  or 
represented  employees  at  the  facility 
during  the  relevant  period  of 
employment; 

(5)  Managers,  radiation  safety 
officials,  and  other  witnesses  present 
during  the  relevant  period  of 
employment  at  the  DOE  or  AWE  facility: 

(6)  NIOSH  records  ftt)m 
epidemiological  research  on  DOE 
populations  and  records  from  dose 
reconstructions  conducted  under  42 
CFR  Part  82; 

(7)  Records  &t)m  research,  dose 
reconstructions,  medical  screening 
programs,  and  other  related  activities 
conducted  to  evaluate  the  health  and/or 
radiation  exposures  of  employees  of 
DOE,  DOE  contractors  or  subcontractors, 
and  the  AWEs;  , 

(8)  Information  obtained  from  any 
public  meetings  NIOSH  convenes;  and    . 

(9)  Other  sources. 
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(b)  NIOSH  will  evaluate  records  and 
information  collected  to  make  the 
following  determinations: 

(1)  Is  tnere  a  "reasonable  likelihood 
that  such  radiation  dose  may  have 
endangered  the  health  of  members  of 
the  class?' 

(i)  To  make  this  determination, 
NIOSH  will  interpret  the  statutory  term 
"endangered  the  health"  [see  42  U.S.C. 
7384q(b)(2)]  to  mean  there  is  a 
reasonable  likelihood  that  the  radiation 
dose  may  have  caused  a  specified 
cancer,  since  the  Cohort  claims  based  on 
provisions  of  the  Act  can  only  be 
approved  for  specified  cancers  under 
the  relevant  provisions  of  EEOICPA, 
[see  42  U.S.C.  73841(9)  and  (17)]. 

(ii)  To  determine  whether  radiation 
levels  could  have  caused  a  specified 
cancer,  NIOSH  will  determine  the 
minimum  level  of  radiation  dose  at 
which  NIOSH-IREP  will  produce  a 
probability  of  causation  of  50%  at  the 
upper  99  percent  credibility  limit  for  the 
most  radiogenic  "  specified  cancer  or 
cancers  that  could  have  resulted  from 
the  types  of  radiation  exposures 
potentially  incurred  by  potential 
members  of  the  class.  NIOSH  will  use 
reasonable  values  that  confer  the  benefit 
of  the  doubt  to  the  class  for 
demographic  factors  used  by  NIOSH- 
IREP  cancer  models,  such  as  gender  and 
age  at  time  of  radiation  exposure,  except 
when  actual  values  are  known  for  the 
class  in  general;  when  the  actual  values 
are  known,  NIOSH  will  use  these  values 
to  the  extent  possible.  Similarly,  NIOSH 
will  use  reasonable  values  conferring 
the  benefit  of  the  doubt  to  the  class  in 
selecting  any  radiation  exposure 
parameters  that  are  unknown  and  that 
affect  the  probability  of  causatioq 
estimate.  Using  this  procedure  to 
establish  a  minimum  radiation  dose 
level.  NIOSH  will  determine  whether 
potential  members  of  the  class  could 
have  incurred  at  least  this  threshold 
dose. 

(2)  Can  the  level  of  radiation 
exposures  to  individual  members  of  the 
class  be  estimated,  using  the  methods  of 


"The  "most  radiogenic"  specified  cancer  will  be 
the  type  of  specified  cancer  that  is  most  readily 
caused  by  the  radiation  exposures  to  which  the 
employees  were  potentially  exposed.  In  more 
technical  terms,  it  will  be  the  type  of  specified 
cancer  which  requires  the  lowest  dose  of  the 
radiation  types  to  which  the  employees  were 
potentially  exposed  to  produce  a  probability  of 
causation  of  50  percent  at  the  upper  99  percent 
confidence  limit  using  NIOSH-IREP.  In  a  case  in 
which  the  most  radiogenic  specified  cancer  is 
leukemia,  NIOSH  would  select  both  leukemia  and 
the  most  radiogenic  solid  tumor  cancer  and  apply 
them  separately  in  the  NIOSH-IREP  analysis 
discussed  in  this  section,  and  then  average  the  two 
resulting  threshold  doses  to  establish  the  threshold 
dose  to  be  applied  in  evaluating  health 
endangerroent  for  the  class. 


dose  reconstruction  established  under 
42  CFR  Part  82? 

(3)  How  should  the  class  be  defined, 
to  be  consistent  with  the  findings  of 
paragraphs  (b)(1)  and  (2)  of  this  section? 

(c)  NIOSH  will  submit  a  report  of  its 
evaluation  findings  to  the  Board  and  to 
the  petitioner(s).  The  report  will  include 
the  following  elements: 

(1)  An  identification  of  the  relevant 
petitions; 

(2)  A  proposed  definition  of  the  class 
or  classes  of  employees  to  which  the 
evaluation  applies,  and  a  stunmary  of 
the  basis  for  this  definition,  including 
any  justification  that  may  be  needed  for 
the  inclusion  of  individuals  who  were 
not  identified  in  the  original  petition(s), 
the  identification  of  any  individuals 
who  were  identified  in  the  original 
petition(s)  who  should  constitute  a 
separate  class  of  employees,  and  the 
merging  of  multiple  petitions  that 
represent  a  single  class  of  employees; 
the  proposed  class  definitionfs)  will 
address  the  foUovting  parameters: 

(i)  The  DOE  or  AWE  facility  that 
employed  the  class; 

(ii)  The  job  titles  and/or  job  duties 
and/or  work  locations  of  class  members; 

(iii)  The  period  of  employment  within 
which  a  class  member  must  have  been 
employed  at  the  facility  under  the  job 
titles  and/or  performing  the  job  duties 
and/or  working  in  the  locations 
specified  in  this  class  definition: 

(iv)  If  applicable,  an  identification  of 
an  unmonitored  or  unrecorded  exposure 
incident  or  incidents,  when  such  an 
incident(s)  comprises  the  basis  of  the 
petition;  and 

(v)  A  minimum  duration  of 
employment  for  inclusion  in  the  class: ' 
and 

(vi)  Any  other  parameters  that  serve  to 
define  the  membership  of  the  class. 

(3)  a  summary  of  the  findings 
evaluating  the  potential  for  the  health  of 
members  of  the  class  to  have  been 
endangered  by  radiation  exposures 
inciirred  in  the  performance  of  duty, 
and  a  description  of  the  evaluation 
methods  and  information  upon  which 
these  findings  are  based;  and 

(4)  a  summary  of  the  findings 
evaluating  the  adequacy  of  existing 
records  and  information  to  allow  for  the 
successful  reconstruction  of  doses  for 
individual  members  of  the  class  imder 
the  methods  of  42  CFR  Part  82;  and  a 
description  of  the  evaluation  methods 
and  information  upon  which  these  - 
findings  are  based. 


I83..13    How  will  ttM  Board  0valuat»  a 
peUtion? 

(a)  NIOSH  will  publish  a  notice  in  the 
Federal  Register  in  advance  of  a  Board 
meeting,  summarizing  the  petition(s)  to 
be  considered  by  the  Board  at  the 
meeting  and  the  findings  of  NIOSH  from 
evaluating  the  petition(s). 

(b)  The  Board  will  review  the 
petition(s)  and  the  NIOSH  evaluation 
report  at  the  meeting,  at  which  the 
petitioner(s)  will  be  invited  to  present 
views  and  evidence  regarding  the 
petition(s)  and  the  NIOSH  evaluation 
findings. 

(c)  N^OSH  may  decide  to  conduct 
additional  evaluation  addressing  a 
petition(s),  upon  the  request  of  the 
Board.  If  NIOSH  conducts  further 
evaluation,  it  will  report  new  findings  of 
this  evaluation  to  the  Board  and  the 
petitioner(s). 

(d)  Upon  the  completion  of  NIOSH 
evaluation  and  deliberations  of  the 
Board  concerning  a  petition,  the  Board 
will  develop  and  transmit  to  the 
Secretary  a  consensus  ^  report 
containing  its  recommendations.  The 
Board's  report  will  include  the 
following: 

(1)  The  identification  and  inclusion  of 
the  relevant  petition(s); 

(2)  The  definition  of  the  class  of 
employees  covered  by  the 
recommendation; 

(3)  A  recommendation  as  to  whether 
or  not  the  Secretary  should  designate 
the  class  as  an  addition  to  the  Cohort; 

(4)  The  criteria  and  information  upon 
which  the  recommendation  is  based, 
including  NIOSH  evaluation  reports, 
information  presented  by  petitioners, 
and  the  deliberation  of  the  Board. 

183.14    How  will  tha  Secretary  decide  the 
outcome  of  a  petition? 

(a)  The  Secretary  will  propose,  and 
transmit  to  all  aHected  petitioners,  a 
decision  to  add  or  deny  adding  classes 
of  employees  to  the  Cohort. 

(b)  HHS  will  provide  the  petitioner(8) 
30  days  to  contest  the  proposed  decision 
of  the  Secretary.  If  the  petitioner 
submits  to  HHS  a  challenge  that 
includes  substantial  evidence  that  the 
proposed  decision  relies  on  a  record  of 
either  factual  or  procedural  errors  in  the 
implementation  of  these  procedures, 
then  HHS  will  consider  the  evidence 
submitted  by  the  petitioner  prior  to 
issuing  a  filial  decision.  Challenges  to 


'  NIOSH  will  define  the  minimum  duration  of 
employment  as  250  days  for  classes  for  which 
NIOSH  lacks  a  substantial  basis  to  support 
establishment  of  a  different  minimum  duration. 


■The  term  "consensus"  as  used  with  respect  to 
the  decisions  of  federal  advisory  cotnmittees 
established  under  the  Federal  Advisory  Committee 
Act  (FACA)  does  not  necessarily  mean 
"unanimity."  These  committees  have  broad 
parameters  under  which  they  can  define  the  extent 
of  agreement  among  members  of  the  committee  that 
will  constitute  consensus  and  allow  a  decision  to 
be  adopted  as  a  decision  of  the  committee. 
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decisions  of  the  Secretary  imder  these 
procedures  must  be  submitted  in 
writing,  with  accompanying 
dociunentation  supporting  the 
assertions. 

(c)  HHS  will  issue  a  final  decision  on 
the  designation  and  definition  of  the 
class,  and  transmit  a  report  of  the 
decision  and  the  criteria  and 
information  upon  which  the  decision  is 
based  to  the  petitioner(s). 

(d)  HHS  will  publish  in  the  Federal 
Register  at  this  time  decisions  to  deny 
adding  a  class  of  employees  to  the 
Cohort,  including  a  definition  of  the 
class  and  a  summary  of  the  criteria  and 
information  upon  which  the  decision  is 
based.  HHS  will  not  publish  in  the 
Federal  Register  affirmative  decisions  to 
add  a  class  to  the  Cohort  until 
expiration  of  the  180  day  congressional 
review  period,  as  specified  under 
§83.15. 

(e)  As  a  matter  of  discretion,  the 
Secretary  may  consider  other  factors  or 
employ  other  procedures  not  set  forth  in 
this  part  when  he  deems  it  necessary  to 
do  so  to  address  the  circumstances  of  a 
particular  petition. 

183.15    What  is  tite  role  of  Congress  in 
acting  upon  the  final  decision  of  ttie 
Secretary  to  add  a  class  of  employees  to 
ttteCohoit? 

(a)  If  the  Secretary  designates  a  class 
of  employees  to  be  added  to  the  Cohort, 
the  Secretary  will  transmit  to  Congress 
a  report  providing  the  designation,  the 
definition  of  the  class  of  employees 
covered  by  the  designation,  and  the 


criteria  and  information  upon  which  the 
designation  was  based.  ^ 

(bjA  designation  of  the  Secretary  will 
take  effect  180  days  after  the  date  on 
which  the  report  of  the  Secretary  is 
submitted  to  Congress,  unless  Congress 
takes  an  action  that  reverse  or  expedite 
the  designation. 

(c)  Within  200  days  after  transmittal 
of  the  report  to  Congress,  the  Secretary 
will  transmit  to  EKDL  and  publish  in  the 
Federal  Register  the  definition  of  the 
class  and  one  of  the  following  outcomes: 

(1)  The  addition  of  the  class  to  the 
Cohort:  or 

(2)  The  result  of  any  action  by 
Congress  to  reverse  or  expedite  the 
decision  of  the  Secretary  to  add  the 
class  to  the  Cohort. 

§  83.16    How  can  the  Secretary  cancel  or 
modify  a  final  decision  to  add  a  class  of 
employees  to  the  Cotiort? 

(a)  The  Secretary  can  cancel  a  final 
decision  to  add  a  class  to  die  Cohort,  or 
can  modify  a  final  decision  to  reduce 
the  scope  of  a  class  added  by  the 
Secretary,  if  HHS  obtains  records 
relevant  to  radiation  exposiues  of 
members  of  the  class  that  enable  NIOSH 
to  estimate  the  radiation  doses  incurred 
by  individual  members  of  the  class 
through  dose  reconstructions  conducted 
under  the  requirements  of  42  CFR  Part 
82. 

(b)  Before  cancelling  a  final  decision 
to  add^a  class  or  modifying  a  final 
decision  to  reduce  the  scope  of  a  class, 
the  Secretary  intends  to  follow 


«  See  42  U.S.C.  7384l(14)(C)(ii). 


evaluation  procedures  that  are 
substantially  similar  to  those  described 
above  for  adding  a  cl&ss  of  employees  to 
the  Cohort.  The  procedure^  will  include 
the  following: 

(1)  Publication  of  a  notice  in  the 
Federal  Register  informing  the  public  of 
the  intent  of  the  Secretary  to  review  the 
final  decision  on  the  basis  of  new 
information  and  describing  procedures 
for  this  review; 

(2)  An  analysis  by  NIOSH  of  the 
utility  of  the  new  information  for 
conducting  dose  reconstructions  under 
42  CFR  Part  82;  the  analysis  will  be 
performed  consistently  with  the 
analysis  of  a  petition  by  NIOSH  under 
§§  83.12(b)(2),  83.12(b)(3).  83.12(c)(2), 
and  83.12(c)(4); 

(3)  A  recommendation  by  the  Board  to 
the  Secretary  as  to  whether  or  not  the 
Secretary  should  cancel  or  modify  its 
final  decision  that  added  the  class  to  the 
Cohort,  based  upon  a  review  by  the 
Board  of  the  NIOSH  analysis  and  any 
other  relevant  information  considered 
by  the  Board; 

(4)  Any  additional  procedures  that  the 
Secretary  may  deem  appropriate,  as 
specified  in  the  notification  provided 
for  under  paragraph  (b)(1)  of  this 
section. 

Dated:  June  12,  2002. 
Tommy  G.  Thompson, 
Secretary,  Department  of  Health  and  Human 
Services. 

[FR  Doc.  02-15824  Filed  6-20-02;  2:46  pni) 
BILUNG  CODE  4)60-17-P 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.326X] 

Office  Of  Special  Education  and 
RehabllRatlve  Servlcea;  Special 
Education— Technical  Aaaiatance  and 
Diaaemination  To  Improve  Servlcea 
and  Reaulla  tor  Children  With 
Oieabilltiee  Program 

agency:  Department  of  Education. 
action:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  .(FY)  2002. 

summary:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  invites  applications  for  FY 
2002  under  the  Special  Education — 
Technical  Assistance  and  Dissemination 
to  Improve  Services  and  Results  for 
Children  with  Disabilities  Program.  This 
program  is  authorized  by  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  as  amended.  This  notice 
provides  closing  dates,  a  priority,  and 
other  information  regarding  the 
transmittal  of  applications. 

Please  note  that  important  fiscal 
information  is  listed  in  a  table  at  the  end 
of  this  notice. 

Waiver  of  Rulemaldng 

It  is  generally  our  practice  to  offer 
interested  parties  the  opportimity  to 
conunent  on  proposed  priorities. 

However,  section  661(e)(2)  of  IDEA 
makes  rulemaking  procedures  in  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  inapplicable  to  the  priority  in  this 
notice. 

Purpose  of  Program:  This  program 
provides  technical  assistance  and 
information  that  (1)  support  States  and 
local  entities  in  building  capacity  to 
improve  early  intervention,  educational, 
and  transitional  services  and  results  for 
children  with  disabilities  and  their 
families;  and  (2)  address  goals  and 
priorities  for  changing  State  systems 
that  provide  early  intervention, 
educational,  and  transitional  services 
for  children  with  disabilities  and  their 
families. 

Eligible  Applicants:  State  educational 
agencies  (SEAs)  of  the  50  States,  the 
ENstrict  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  outlying 
areas  and  Freely  Associated  States  that 
have  not  been  awarded  grants  under  this 
competition  (84.326X)  in  previous 
years.  Eligible  applicants  are  listed  in 
the  chart  at  the  end  of  this  notice.  Freely 
Associated  States  are  eligible  to  apply 
for  funding  to  address  system  neeids  of 
Part  B  of  IDEA  only  because  they  do  not 
receive  funding  under  Part  C. 

An  entity  eligible  to  apply  for  funding 
under  section  661(b)(1)  of  IDEA  may 
apply  on  behalf  of  an  SEA  or  a  Freely 


Associated  State,  but  the  entity  must 
include  a  signed  letter  of  endorsement 
from  the  director  of  the  SEA  or  the 
appropriate  official  of  the  Freely 
Associated  State. 

The  Assistant  Secretary  does  not  fund 
an  application  submitted  by  two 
agencies  or  entities  on  behalf  of  a  single 
State,  but  encourages  a  joint  application 
from  an  SEA  and  a  State  lead  agency  for 
Part  C  early  intervention  services  in  a 
State  in  which  the  SEA  is  not  the  State 
lead  agency.  An  SEA  may  endorse  the 
State  lead  agency  as  the  State's 
applicant  imder  the  conditions  in  the 
^4AXIMUM  AWARD  section  of  this 
notice. 

Applications  Available:  June  26,  2002. 

Deadline  for  Transmittal  of 
Applications:  July  29,  2002. 

mtergovemmental  Review:  This 
program  is  subject  to  the  requirements 
of  Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79.  One  of 
the  objectives  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism.  The  Executive  Order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

This  docimient  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  programs. 

Deadline  for  Intergovernmental 
Review:  September  26,  2002. 

Estimated  Available  Funds:  $8 
million. 

Estimated  Range  of  Awards:  The  chart 
at  the  end  of  this  Notice  lists  the  range 
for  State  basic  grant  awards  for  FT  2002. 

Estimated  Average  Size  of  Awards: 
$375,000. 

Maximum  Awards:  The  chart  at  the 
end  of  this  notice  lists  the  amount  of 
State  basic  grant  awards  for  FY  2002.  An 
applicant  should  note  that  it  may  apply 
for  awards  of  differing  amounts  based 
on  whether  its  application  addresses  (1) 
only  the  Part  B  program;  or  (2)  both  the 
Parts  B  and  C  programs. 

The  amounts  for  a  State  basic  grant 
are  based  on  the  Office  of  Special 
Education  Programs  (OSEP)  assessment 
that  the  minimal  amoimts  necessary  to 
address  only  Part  B  program  needs  and 
both  Parts  B  and  C  program  needs  are 
$120,000  and  $200,000  respectively. 
Calculation  of  amounts  above  the 
minimum  levels  was  based  on  the  85 
percent  population  rate  and  15  percent 
poverty  rate  used  in  the  calculation  of 
Part  B  formula  grant  awards. 

Outlying  areas  are  eligible  to  receive 
$80,000  for  addressing  only  Part  B  and 
$100,000  for  addressing  both  Parts  B 
and  C.  Because  Freely  Associated  States 
participate  only  in  the  Part  B  program. 


a  level  of  $80,000  has  been  established 
for  addressing  Part  B  only. 

A  State  may  not  propose  a  budget  in 
its  application  for  the  basic  grant  award 
that  exceeds  the  amoimts  in  this  notice. 

We  will  reject  any  application  that 
purposes  a  budget  exceeding  the 
maximimi  amoimt  listed  on  the  chart  for 
a  single  budget  period  of  twelve  months. 
The  Assistant  Secretary  may  reduce  the 
grant  award  levels  based  on  available 
funds. 

Application  for  Enhancement  Funds: 
OSEP  may  have  additional  funds 
available  to  support  enhancements  to 
the  activities  described  in  the  projef^ts 
approved  for  funding  under  this 
competition.  A  proposed  project 
wishing  to  apply  for  enhancement  funds 
may  add  up  to  five  additional  pages  to 
Part  ni  to  describe  activities  that 
augment  or  complement  those  presented 
in  the  narrative  section  of  its  proposal 
for  a  basic  grant.  The  applicant  must 
place  the  additional  pages  in  a  separate 
"Enhancement"  section  located  in  Part 

m. 

Enhancement  activities  may  be  an 
expansion  of  activities  already 
described  in  the  narrative  or  they  may 
be  new  activities  that  would  improve 
the  quality  of  the  previously  proposed 
tasks;  for  example,  additional  staff 
training,  the  acquisition  of  expert 
technical  assistance,  or  the  improved 
involvement  of  parties  affected  by  the 
project.  In  determining  whether  to  fund 
enhancement  activities,  we  base  our 
decision  on  whether  these  activities 
represent  an  exceptional  approach  for 
meeting  the  priority. 

If  the  proposed  project  applies  for 
enhancement  funds,  we  shall  evaluate 
that  application  material  separately 
from  the  application  for  the  basic  grant. 
We  may  award  up  to  an  additional  50 
points  to  a  proposal  for  enhancement 
funds.  In  order  for  us  to  fund  the 
enhancement  activities,  application 
must  receive:  (1)  A  recommendation  to 
fund  the  basic  grant;  (2)  a 
recommendation  to  fund  the 
enhancement  activities:  and  (3)  a  score 
combining  the  basic  grant  points  with 
the  enhancement  activity  points  that 
places  the  application  in  the  funding 
range.  We  shall  fund  all  approved  basic 
grant  applications  before  we  fund  any 
enhancement  activities. 

An  applicant  must  prepare  and 
include  in  Part  n  of  the  application  a 
separate  budget  for  the  enhancement 
funds.  This  budget  may  not  exceed  30 
percent  of  the  award  amount  listed  for 
the  basic  grant  (i.e.,  either  30  percent  of 
the  award  for  Part  B  only  or  30  percent 
of  the  award  for  Parts  B  and  C, 
depending  on  whether  the  application 
addresses  only  Part  B  or  Parts  B  and  C). 
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Other  Application  Requirements 

To  be  considered  for  a  combined  Parts 
B  and  C  award,  a  proposed  project  must 
describe,  in  the  application  narrative 
(Part  III):  (1)  how  the  SEA  and  State  lead 
agency  participated  in  developing  the 
application:  and  (2)  how  the  project  will 
use  the  funding  to  address  the  needs  of 
both  the  Parts  B  and  C  programs. 

If  an  SEA  endorses  the  State  lead 
agency  as  the  State's  applicant,  the 
proposed  project  must  describe:  (1)  how 
the  State  lead  agency  and  SEA 
collaborated  to  develop  the  application; 
and  (2)  how  the  State  lead  agency  will 
use  the  award  to  address  the  needs  of 
both  the  Parts  B  and  C  programs  (e.g., 
developing  or  enhancing  a  data  system 
that  tracks  the  transition  of  toddlers 
from  Part  C  to  Part  B  services). 

Estimated  Number  of  Awards:  18. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  September  30,  2002— 
September  30,  2003 

Page  Limits:  Part  III  of  an  application 
submitted  under  this  notice,  the 
application  narrative,  is  where  an 
applicant  addresses  the  selection  . 
criteria  that  are  used  by  reviewers  in 
evaluating  the  application. 

If  your  proposed  project  addresses 
only  Part  B,  you  must  limit  to  the 
equivalent  of  no  more  than  20  pages  for 
a  basic  grant  and  25  pages  for  a  basic 
grant  with  enhancements.  If  your 
proposed  project  addresses  both  Part  B 
and  Part  C  you  must  limit  Part  III  to  the 
equivalent  of  no  more  than  30  pages  for 
a  basic  grant  and  35  pages  for  a  basic 
grant  with  enhancements.  To  determine 
the  number  of  pages  or  the  equivalent, 
you  must  use  the  following  standards 
will  be  used: 

•  A  "page"  is  8.5"  x  11"  (on  one  side 
only)  with  one-inch  margins  (top, 
bottom,  and  sides). 

•  Double-space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  and  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  II,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography  or 
references,  or  the  letters  of  support. 
However,  you  must  include  all  of  the 
application  narrative  in  Part  III. 

We  will  reject  any  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 


•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Additional  Requirements 

(a)  The  projects  funded  imder  this 
competition  must  make  positive  efforts 
to  employ  and  advance  in  employment 
in  project  activities  qualified 
individuals  with  disabilities  (see  section 
606  of  IDEA). 

(b)  Applicants  and  grant  recipients 
under  this  competition  must  involve 
qualified  individuals  with  disabilities  or 
parents  of  individuals  with  disabilities 
in  planning,  implementing,  and 
evaluating  the  projects  (see  section 
661(f)(1)(A)  of  IDEA). 

(c)  The  projects  funded  under  this 
competition  must  budget  for  a  two-day 
Project  Directors'  meeting  in 
Washington,  DC. 

Instructions  for  Transmittal  of 
Applications 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2002,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Special  Education — ^Technical 
Assistance  and  Dissemination  to 
Improve  Services  and  Results  for 
Children  with  Disabilities  Program  is 
one  of  the  programs  included  in  the 
pilot  project.  If  you  are  an  applicant 
under  this  program,  you  may  submit 
your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPLICATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPUCATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 


•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524).  and  all 
necessary  assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

1 .  Print  ED  424  from  the  e- 
APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  number  (an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  program  at:  http://e- 
grants.ed.gov 

We  have  included  additional 
information  about  the  e-APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  80.  81,  82, 
85,  97,  98,  and  99;  (b)  The  selection 
criteria  are  drawn  from  the  general 
selection  criteria  in  34  CFR  75.210.  The 
specific  selection  criteria  for  this 
priority  are  included  in  the  application 
package  for  this  competition. 

Priority 

Under  section  685  of  IDEA  and  34 
CFR  75.105(c)(3)  we  consider  only 
applications  that  meet  the  following 
absolute  priority: 

Absolute  Priority— IDEA  General 
Supervision  Enhancement  Grant 
(84.326X) 

Background 

Over  the  past  six  years,  the  Office  of 
Special  Education  Programs  (OSEP)  has 
worked  with  interested  parties  to 
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modify  its  monitoring  system  in  a  way 
that  will  improve  results  for  infants, 
toddlers,  and  children  with  disabilities, 
and  their  families.  The  interested  parties 
OSEP  has  worked  with  have  included 
SEAs.  local  educational  agencies, 
parents  and  advocates.  To  ensure  States' 
compliance  with  IDEA,  OSEP  has 
implemented  a  Continuous 
Improvement  Monitoring  Process 
(C^4P).  An  in-depth  explanation  of 
CIMP  can  be  found  at:  http://dssc.org/ 
f re /monitor. htm.  (Click  on 
manuallOO.doc  to  view  in  MS  WORD  or 
on  manual100.pdf  to  view  as  a  pdf  file.) 

Since  the  implementation  of  CIMP, 
SEAs  and  State  lead  agencies  have 
endorsed  the  concept.  All  of  the  States 
have  been  involved  in  some  phase  of 
CIMP.  Many  States  have  begun  the 
difficult  processes  of — 

(1)  Developing  CIMP  systems  at  the 
State  level; 

(2)  Supporting  the  development  of 
CIMP  systems  at  the  LEA  level; 

(3)  Developing  new  data  systems  to 
support  State  and  local  CIMP  systems; 
and 

(4)  Developing  or  enhancing  State 
systems  to  identify  and  disseminate 
research-based  promising  practices  in 
education  and  early  intervention. 

Providing  the  States  with  some  initial 
funds  to  support  their  participation  in 
CIMP,  as  well  as  to  support  unique  State 
solutions  and  strategies  developed  in 
response  to  State-specific  challenges 
identified  through  participation  in 
CIMP,  will  reinforce  OSEP's  and  the 
States'  commitment  to  CIMP. 

Absolute  Priority 

To  be  funded  under  this  priority,  a 
project  must  address  one  or  more  of  the 
foUovmg  four  focus  areas. 

Focus  1 :  Developing  or  Enhancing  a 
Process  To  Conduct  a  Self-Assessment 

Background 

SEAs  and  State  lead  agencies  often 
require  technical  assistance  to 
participate  in  the  self-assessment  phase 
of  CIKff.  This  focus  supports  the 
development  or  enhancement  of  a 
process  for  statewide  self-assessment  of 
eligible  applicants. 

Focus 

A  project  must  develop  or  enhance  a 
self-assessment  process  that  is  aligned 
with  the  self-assessment  requirements  of 
CIMP.  The  project  is  encouraged  to 
address  such  tasks  as: 

(a)  Identifying  and  implementing 
fiscally  efficient  processes  to  operate  the 
CIMP  Steering  Committee: 

(b)  Identifying  and  obtaining  data 
needed  to  evaluate  the  provision  of 


early  intervention  or  special  education 
and  related  services  or  both; 

(c)  Identifying  and  using  methods  to 
determine  data  validity  and  reliability; 

(d)  Identifying  and  using  valid  and 
reliable  techniques  to  collect  data  fit}m 
parents,  LEAs,  advocates,  service 
providers,  and  other  parties  interested 
in  early  intervention  and  special 
education  and  related  services; 

(e)  Identifying  and  using  valid  and 
reliable  tefJmiques  to  analyze  data;  and 

(f)  Identifying  and  using  decision 
making  processes,  based  on  data 
analysis,  to  determine  whether  IDEA 
regulatory  requirements  are:  (1)  In 
compliance;  (2)  in  need  of 
improvement;  (3)  out  of  compliance;  or 
(4)  exemplary. 

Focus  2:  Developing  or  Enhancing  a 
Data  System  To  Support  the  Needs  of  a 
CIMP  at  the  State  or  Local  Level 

Background 

The  collection  and  use  of  valid  and 
reliable  data  are  cornerstones  of  CIMP. 
An  analysis  of  State  self-assessments 
has  shown  that  many  States,  as  well  as 
their  LEAs  and  local  Part  C  agencies, 
lack  the  capacity  to  collect  sufficient 
data  to  determine  the  impact  of  special 
education  and  early  intervention 
services. 

Focus 

This  focus  supports  the  development 
or  enhancement  of  a  data  system  that  is 
aligned  with  the  data  collection  needs  of 
CIMP  and  that  will  provide  information 
about  one  or  more  of  the  following: 

(a)  Appropriate  early  intervention 
services  or  special  education  and  related 
services  or  both. 

(b)  The  effectiveness  of  the 
monitoring  system  of  the  SEA  or  State 
lead  agency  or  both. 

(c)  The  effectiveness  of  interagency 
coordination.  - 

(d)  The  effectiveness  of  the  State's 
dispute  resolution  system. 

(e)  The  effectiveness  of  the  State's 
system  to  identify  children's  eligibility 
for  Part  B  or  Part  C  services  or  both. 

(f)  Personnel  shortages,  including 
information  related  to  the  retention  of 
qualified  teachers  and  service  providers. 

(g)  The  system  for  exercising  the 
general  supervisory  authority  of  the  SEA 
or  State  lead  agency  or  both. 

(h)  Efforts  to  addiress  family  needs  and 
enhance  families'  capacities  to  meet  the 
developmental  needs  of  their  children. 

(i)  Early  intervention  services  in  the 
natural  environment  or  special 
education  and  related  services  in  the 
least  restrictive  environment  or  both. 

(j)  The  transition  from  Part  C  to  Part 
B  services. 


(k)  The  involvement  of  parents. 

(1)  Transition  of  youth  with 
disabilities  from  school  to  work  or 
postsecondary  education. 

Focus  3:  Developing  or  Enhancing  a 
Process  To  Conduct  Activities  To  Plan 
Improvement  Based  on  CIMP 

Background 

The  process  of  developing 
improvement  plans  is  a  critical 
component  of  CIMP.  If  done  properly, 
improvement  planning  will  result  in 
improved  special  education  and  related 
services  and  early  intervention  or  both. 
OSEP's  analysis  of  State  improvement 
plans  in  response  to  OSEP  monitoring 
reports  has  shown  that  many  States  lack 
a  cohesive  data-based  approach  to 
developing  their  improvement  plans. 
Many  States  have  had  trouble 
identifying  and  addressing  the  systemic 
barriers  or  factors  that  contributed  to  the 
practice  that  the  State  or  OSEP  has 
determined  needs  improvement. 

Focus 

This  focus  supports  the  development 
or  enhancement  of  a  process  for 
planning  improvement.  The  process 
must  be  aligned  with  the  improvement 
planning  phase  of  CIMP  and  should 
result  in  solutions  that,  fpr  example— 

(a)  Identify  systemic  barriers  to 
improved  early  intervention  services  or 
special  education  and  related  services  or 
both; 

(b)  Address  the  systemic  barriers  to 
improved  early  intervention  services  or 
special  education  and  related  services  or 
both: 

(c)  Include  an  evaluation  component 
that  demonstrates  the  positive  impact  of 
early  intervention  services  or  special 
education  and  related  services  or  both; 

(d)  Include  an  evaluation  component 
that  demonstrates  how  changes  in  staff 
practice  improve  the  provision  of 
special  education  and  related  services  or 
early  intervention  services  or  both; 

(e)  Are  aligned  or  coordinated  with 
the  State's  initiatives  for  general 
education  reform;  and 

(f)  Are  consistent  with  and  responsive 
to  the  findings  of  OSEP  monitoring 
reports. 

Focus  4:  Developing  or  Enhancing  State 
Systems  To  Identify,  Disseminate,  and 
Implement  Promising  Educational  or 
Early  Intervention  Practices  Based  on 
Research 

Background 

OSEP  has  found  that,  to  be  fully 
effective,  many  improvement  plans 
require  a  State  technical  assistance  and 
dissemination  structure  to  identify, 
disseminate,  and  implement  promising 
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educational  or  early  intervention 
practices  based  on  research.  In  many 
States  this  structure  is  either 
nonexistent  or  lacks  sufficient  resources 
to  be  effective. 

Focus 

This  focus  supports  the  development 
or  enhancement  of  a  prt)cess  for 
planning  improvement.  The  process 
must  be  aligned  with  the  improvement 
planning  phase  of  CIMP  and  should 
result  in  solutions  that,  for  example — 

(a)  Providing  information  about 
intervention  and  instructional  practices 
based  on  research; 

(b)  Supporting  the  use  of  research- 
based  approaches  in  instruction  and  the 
delivery  of  service  in  local  schools  and 
agencies; 

(c)  Serving  as  a  conduit  for  the 
dissemination  of  research-based 
information  among  SEAs,  State  lead 


agencies,  LEAs  and  Part  C  agencies,  and 
national  technical  assistance  centers; 
and 

(d)  Improving  the  efficiency  of 
disseminating  information  by  existing 
State  technical  assistance  centers. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  PO  Box 
1398,  Jessup,  Maryland  20794-1398. 
Telephone  (toll  free):  l-«77-4ED-Pub8 
(l_877-433-7827).  FAX:  301-470-1244. 
If  you  \i8e  a  telecommunications  device 
for  the  deaf  (TDD)  you  may  call  (toll 
free):  1-877-576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

You  may  contact  ED  Pubs  at  its  e-mail 
address:  edpubs@inet.ed.gov 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  84.326X. 


R>R  FURTHER  INFORMATION  CONTACT: 
Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW..  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.' Telephone:  (202)  205- 
8207. 

If  you  use  a  TDD  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Individuals  vfixh  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  contact.  However,  the  Department 
is  not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 


Individuals  with  Disabilities  Education  Act 

(Application  Notice  for  Fiscal  Year  2002] 


CFDA  No.,  name  of  program  and  eligible  applicants 


B4.326X  IDEA  General  Supennsion  Enhancement  Grant: 

Arizona 

CaUfomia - 

Delaware 

Florida 

Georgia 

HNnois ; 

Indiarta 

Iowa 

Kansas  

Kentudcy 

Louisiana  

Maine r 

Michigan 

Mississippi 

Missouri  

Montana 

Nevada  

New  Hampshiie 

NewYortc 

I^orth  Carolina  

North  Dakota -.. 

OWo - 

Oklahoma  ....» 

South  Dakota 

Tennessee 

Texas  

Vermont 

Washington 

West  Virginia  ; 

Wisconsin 

Wyoming 

Guam 

Northern  Marianas 

Virgin  Islands 

Federated  States  of  Micronesia 


Maximum  award  for  basic 

grants 

(per  year) 


IDEA 
Pan  B  Only 


IDEA 
Parts  B&C 


$258,821 

$361,440 

926,237 

1,152.935 

138,704 

221.862 

468,206 

602.580 

336,846 

451.135 

430,483 

561.756 

239,673 

342,256 

187.919 

278.063 

186.718 

277.324 

215,486 

310.537 

253.489 

352.447 

145.677 

229.734 

374,285 

493.318 

195,787 

288.317 

250,159 

351,199 

141,279 

225.078 

167.928 

255.694 

147.833 

231.870 

604.333 

754.403 

313,145 

424,495 

135.800 

218,133 

392,013 

515,946 

214,467 

309,872 

139.508 

222,346 

264.990 

366,900 

726,539 

905.713 

135.453 

217.610 

259.434 

363,345 

161,412 

247,552 

251.631 

350.701 

132.763 

214.523 

80.000 

100.000 

80,000 

100.000 

80.000 

100.000 

80.000 

NA 
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Electronic  Access  to  This  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  portable  dociunent 
format  (PDF)  on  the  internet  at  the 
following  site:  www.ed.gov/legislation/ 
FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 


at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 


Access  at:  http://www.access.gpo/nam/ 
index.html. 

Program  Authority:  20  U.S.C.  148S. 

Dated:  )une  19.  2002. 
Robert  H.  Pastemack. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(FR  Doc.  02-16028  Filed  &-24-02:  8:45  am] 
iHJJNO  COM  4000-«1-# 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding  202-523-5227 

aids 

Law.  523-5227 

Presidential  Documents 

Executive  orders  and  proclamations  523-5227 

The  Untted  States  Government  Manual  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-3447 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

TTY  for  the  deaf-and-hard-of-hearing  523-5229 


ELECTRONIC  RESEARCH 
World  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other  publications 

is  located  at:  http://www.acce8s.gpo.gov/nara 

Federal  Register  information  and  research  tools,  including  Public 

Inspection  List,  indexes,  and  links  to  GPO  Access  are  located  at: 
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3  CFR 

Proclamations: 

7568 38583 

7569.; 38585 

7570 39241 

7571 39595 

7572 40137 

7573 40139 

7574 42177 

Executive  Orders: 
12345  (Revoked  by 

EG  13265) 39841 

13180  (Attiended  by 

13264) 39243 

13219  (See  Notk»  of 

June  21,  2002 42703 

13264 39243 

13265 39841 

13266 42467 

13267 42469 

13159  (see  Notice  of 

June  18,2002) 42181 

Administrative  Orders: 

Notices: 

Notice  of  June  18, 

2002 42181 

Notice  of  June  21, 

2002 - 42703 

Presidential 

Determinations: 
No.  2002-19  of  May 

27,2002 39245 

No.  2002-20  of  May 

30,2002 39247 

No.  2002-21  of  June  3, 

2002 .40833 

No.  2002-22  of  June  3, 

2002 40835 

No.  2002-23  of  June 

14.2002 42705 

5  CFR 

534 39249 

550 40837 

553.' 40837 

591 39249 

890 41305 

930 39249 

Prnnniiri  RutaK 

831 38210 

842 38210 

870 38210 

890 38210 

1600 42856 

1601 42856 

1603 42856 

1604 42856 

1605 42856 

1606 42856 

1640 42856 

1645 42856 

1650. 42856 


1651. 
1653. 
1655. 
1690. 


.42856 
.42856 
.42856 
.42856 


7  CFR 

271 41589 

272 41589 

273 41589 

275 41589 

277 41589 

300 41155 

301 41307,  41754.  41809. 

41810 

318 41155 

723 41310 

761 41311 

905 40837 

916 42707 

927 39634 

930 39637 

948 40844 

955 41811 

961 41816 

989 42471 

1280 39249 

1467 39254 

PropoMd  RuImi 

319 40874 

330 41868 

911 40876 

987 40676 

999 40879 

1033 39871 

1951 41869 

8  CFR 

100 38341 

103 38341 ,  39255 

212 39255 

214 40581 

236 38341,  39255 

238 39255 

239 39255 

240 39255 

241 39255 

245a 38341 

264. 40581 

274a 38341 

287 39255 

299 38341 

Propoesd  Ruiss: 

214....; 40985 

241 38324 

264 40985 


9  CFR 

77 


.38841 


10  CFR 

72 

170 

171 


39260 
42612 
.42612 
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430 38324 

50 38427.  40622 

11CFR 

100 38353.  40586 

104... 38353.  40586 

109 40586 

113 38353 

PrepoMd  RuIm: 

100 40881 

12CFR 

25 38844 

28 41619 

208 38844 

369 38844 

Ch.  IX 39791 

1710 .38361 

PlUfM 

550. 

551 39886 

702 38431 

741 38431 

747 38431 

951 .: 41872 

1720 42200 

13CFR 

PfopOMd  Rutos: 

121 39311 

14CFR 

23 39261.  39262.  39264 

25 40587.  41157.  42478 

39 38193.  38371.  38587. 

38849.  38852.  39265.  39267. 

39843.  39844.  40141,  40143. 

40145.  40147.  40589.  41312, 

41315,  41318,  41323.  41818. 

42106.  42183 

71 39473,  40591.  40592. 

40985.  41160.  41819.  42477 

73 41820 

97 38195.  38197.  40594. 

40595 

129 42450 

187 42462 

1260 38855 

PramMMl  Rutatt' 

39 38212.  39311.  39314. 

39640.  39900.  40239.  40249. 

40623,  40626,  40894,  41355, 

41357,  41640,  41875,  42202, 
42204.  42207.  42739 

47 41302 

71 40252,  40627.  40896, 

42511 

15CFR 

732 38855 

734 38855 

738 38855 

740 38855 

742 38855 

748 ^ 38855 

770 38855 

772 38855 

774 38855 

PropoMd  RuIm: 

50 38445 

16CFR 

305 39269,  42478 

17CFR 

3 38868.  41 166 


4 42709 

11 „ 39473 

40 38379 

228 42914 

229 42914 

232 41877 

240 38610.  39642.  39647. 

41877.  42914 
249 41877,42914 

18CFR 

35 39272 

PfOpOMd  RuIms 

284 39315 

19CFR 

10 „... 39286 

12 38877 

122 42710 

PrapoMd  RuIm: 

133 39321 

141 39322 

151 39322 

201 38614 

204 38614 

206 38614 

207 38614 

20CFR 

217 42713 

416 38381 

ProfMMWl  Rutav: 

218 41205 

220 41205 

225 41206 

404 39904 

416 39904 

21CFR 

173 42714 

352.... 41821 

51 0 41 823,  4271 7 

522 - 41823 

529 41823 

822 38878 

884 40848 

1308 42479 

PropoMd  Hul— ; 

101 38913 

201 41360 

211 41360 

312 41642 

601 41360 

880 41890 

22CFR 

41 38892,  40849 

42 38892.  40849 

23CFR 

172 40149 

PfoposMi  Rutos: 

450 41648 

24CFR 

200 39238 

1006 40774,  42lfc 

1007 40774,  42185 

PropoMd  Rutosc 

245 41582 

2SCFR 

502 41186 


26CFR 

1 38199,  40157,  41324 

301 41324.41621 

PrepoMd  Ihitos: 

1 38214.  40629,  40896. 

41362,  41653,  41892.  42210 

41 38913 

48 38913 

145 38913 

301 39915,  41362,  41892 

602.... 41892 

27CFR 

PropoMd  RuIm: 

4 38915 

28CFR 

105 41140 

PrepOMd  RuIm: 

16 39838 

105 41147 

29CFR 

1979 40597 

4022 40850 

4044 40850 

Proposed  Rutos: 

35 39830 

30CFR 

18 38384 

42 42314 

44 38384 

46 38384,42314 

47 42314 

48 ;..38384,  42314 

49 38384 

56 38384.42314 

57. 38384.42314 

70 38384 

71 38384 

75 38384 

77 42314 

90 38384 

917 39290.  41622 

926 41825 

875 41756 

917 41653 

950 41656 

31CFR 

917 38446.  38621,  38917. 

38919 

31  CFR  . 


1 40253 

501 41658 

32  CFR 

199 42717 

341 42722 

PrapoMd  RulM: 

199.: 40597 

32fr. 38448 

806b 38450 

33  CFR 

1 38386,41329 

3 41329 

26 41329 

81 41329 

88 41329 

100 41829,  41830,  41832, 


41834,  42481 

110 41329 

117 38388,  40606.  41174, 

41329 

120 41329 

127 41329 

128 41329 

148 41329 

151 41329 

153 41329 

154 41329 

155 41329 

156 41329 

157 41329 

158: 41329 

159 41329 

160 41329 

164 41329 

165 38389,  38390.  38394. 

38590.  38593.  38595.  39292. 

39294.  39296,  39299,  39597. 

39598,  39600,  39846.  39848. 

39850.  39852.  40162.  40608. 

40610,40611,40613,40615, 

40617,  40851.  40853,  40854, 

40856.  40858.  40859.  40861. 

40863.  40865.  41 175.  41 177. 

41329,  41334,  41335,  41337. 

41339.  41341.  41625.  41836. 

41838,  41845.  42483,  42486. 
42722.  42723 

175 42488 

PropoMd  Rutet: 

66 42512 

110 38625 

155..; 40254 

160 41659 

165 38451.39917.39919. 

39922,  39924,  41911,  42741 

36  CFR 

242 42185 

1206 42493 

1230 39473 

ProposMi  RtiMSc 

1190 41206 

1191 41206 

38  CFR 

3 40867 

17 41178 

PrapoMd  RwtoK 

20 40255 

39  CFR 

20 38596 

111 40164 

40  CFR 

19 41343 

27 41343 

51..... 39602 

52 38396,  38894.  39473. 

39616.  39619,  39854,  39856, 

39858,  40867,  41840,  42500. 

42726.  42729 

61 39622 

62 39628.41179 

63 38200,  39301,  39622. 

39794,  40044.  40478.  40578. 
40814.41118 

70 39630 

71 38328 

72 40394 

75 40394 

80 38338.  38398.  40169 
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81 42688 

122 42501 

144 38403,  39584 

146 38403 

180 38407,  38600,  40185, 

40189,  40196,  40203,  40211, 

40219.  41628.  41802.  41843, 

42392 

261 42187 

271 38418,40229 


471. 


.38752 


9 41668 

19 41363 

27 41363 

52 38218,  38453,  38626, 

38630.  38924,  39658,  39659, 

39926,  39927,  40891,  41914, 

42516.  42519.  42743 

61 39661 

62 39661 

63 38810,  39324,  39661 , 

41125.41136.41138,42103, 
42400 

70 39662 

80. 38453,  40256 

81 42697 

122 41668,  42644 

123 41668 

124 41668 

125 41668 

141 38222 

258 39662 

260 39927,  40508 

261 39927.  40508 

264 40508 

268 40508 

270 40508 

271 40260.41207 

273 40508 

300 39326.  41914 

413 38752 

433 38752 

438 38752 

450 42644 

463 38752 

464 38752 

467.. 38752 


41  CFR 

Ch.  301 38604 

101-9 38896 

101-192 

42  CFR 

400 40988.40989. 

430 40988,40989, 

431 40988,  40989, 

434 40988,40989, 

435 40988,  40989, 

438 40988,40989, 

440 40988,40989. 

447 40988,  40989, 


83. 


42609 
42609 
42609 
42609 
42609 
42609 
42609 
42609 

.42962 


43CFR 

422 38418 

3730 38203 

3820 38203 

3830 38203 

3850 38203 

44CFR 

64 42501 

45  CFR 

1626 42198 

46CFR 

45 41847 

502 39858 

503 39858 

515 39858 

520 39858 

530 39858 

535 39858 

540 39858 

550 39858 

551 :..39858 

555 39858 

560 39858 


.40260 


47  CFR 

1 41847 

2 39307,  39862,  41847, 

42730 

15 38903,  39632,  42730 

25 39307,  39308,  39862 

27 41847 

52 40619 

54 41862,42504 

63 41181 

64 39863 

69 42730 

73 38206,  38207,  38423, 

39864,  42198.  42506.  42507 

76 40870 

87 39862,41847 

90 41847 

95 41847.42507 

301 41182 


2 :. 40898 

32...... 42211 

53 42211 

64 39929,42211 

73 38244.  38456,  38924, 

39932,  39933,  39934.  39935. 

40632.  40907.  41363.  41364. 
42215.  42216.  42524 

76 - 42524 

97 40898 

48  CFR 

PropoMdRulM: 

Ch.  1 42172 

2 42174 

29 38552 

31 40136.  42174 

35 42174 

52 38552 

1813 38904 

1847 38908 

1852 38904,  38909 


298. 


49  CFR 

105 

106 


107 42948 

171 42948 

238 42892 

350 ...41196 

385 41196 

571 .38704.  41348 

590 38704 

595 38423 

624 40100,41579 

1540 41635 

1544 41635 


.41366 


571. 


50CFR 

11 38208 

16 39865 

17 40790,41367 

37 38208 

100 42185 

222 41196 

223 41196 

600 40870 

635- 39869 

648 38608.  38909 

660 39632.  40232.  40870 

679 40621.  41639 


.42948 
.42948 


17 39106,  39206.  39936. 

40633.  40657.  41669.  41918. 

42217 

18 39668 

20 40128 

25 41918 

32 41918 

223 38459.  39328.  40679 

224 39328 

226 39106.  40679 

622 40263 

648 39329.  41936 

654 42744 

660 38245.  39330.  42525. 

42750 
679 40680 
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REMINDERS 

The  items  in  Itiis  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
significance. 

RULES  QOINQ  INTO 
EFFECT  JUNE  25,  2002 

AOmCULTURE 
DEPARTMENT 
Agricultural  MariMting 


Raisins  produced  from  grapes 
grown  ir>— 
California:  published  6-24-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  ImplemiBntaMon 
plans:  approval  and 
promulgation:  various 
States: 

South  CaroHrui:  published  4- 
26-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adminlslratton 

Anintal  drxjgs.  feeds,  and 
related  products: 
Sponsor  name  and  address 
changes— 

Akey,  Inc.;  pubHshed  6- 
25-02 
Food  additives: 

Dimethylamine- 
epichlorohydrin  and 
acryiamide-acrylic  add 
resins:  published  6-25-02 

RAILROAO  RETIREMENT 
BOARD 

Railroad  Retirentent  Act: 
Spouse  application  for 
annuity  or  lump  sum  filed 
simultaneously  wHh 
employee's  application  for 
disability  annuity: 
published  6-25-02 

TREASURY  DEPARTMENT 
MWionM  iiorvKV 

Passenger  name  record 
information  required  for 
passengers  on  flights  in 
foreign  air  transportation  to 
or  from  the  United  States: 
published  6-25-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Artlmal  and  Plant  HMlth 
Inspection  Service 

Livestock  arxl  poultry  disease 
control: 


Foot-and-mouth  disease; 
indemnification;  comments 
due  by  7-1-02;  published 
5-1-02  [PR  02-10724) 

AGRICULTURE 
DEPARTMENT 
Animal  and  Ptont  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 

Kamal  bunt;  comments  due 
by  7-1-02;  published  5-1- 
02  [FR  02-10723] 

COMMERCE  DEPARTMENT 
Coneus  Bureau 

Docunwnt  certification 
process;  comments  due  by 
7-5-02;  published  6-4-02 
[FR  02-13603] 

COMMERCE  DEPARTMENT 
NatloiMl  Oceanic  and 
Atmocpheclc  Administration 
Fishery  conservation  and 
martagement: 

Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries- 
Puerto  Rico  and  U.S. 
Virgin  Islands: 
erwironmental  impact 
statement;  scoping 
meetingB;  comments 
due  by  7-1-02; 
published  5-31-02  [FR 
02-13707] 

COMMERCE  DEPARTMENT 

NaUonai  Oceanic  and 
Atmoeptieric  Adininlatralion 

Fishery  conservation  and 
management 

Northeastem  United  States 
fisheries — 

Northeast  multispecies: 
comments  due  by  7-5- 
02;  published  6-5-02 
(FR  02-14050] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmooplieric  Administration 

Fishery  conservation  arxl 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries- 
Western  Pacific  pelagic; 
comments  due  by  7-3- 
02;  published  6-3-02 
[FR  02-13854] 

DEFENSE  DEPARTMENT 

Gram  and  agreement 
regulatiorts: 

Technology  investment 
agreements;  comments 
due  by  7-1-02;  published 
4-30-02  [FR  02-10280] 

ENERGY  DEPARTMENT 

Aquisilion  regulations: 
Classified  information 
security  violations;  dvii 


penalties  assessnrtent; 

procedural  rijles; 

comments  due  by  7-1-02; 

published  4-1-02  [FR  02- 

07764] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 

Natural  Gas  Policy  Act 
Short-term  and  interstate 
natural  gas  transportation 
sen/ioes;  regulation; 
comments  due  by  6-30- 
02;  published  6-7-02  [FR 
02-14176] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Fuels  and  fuel  additives- 
Reformulated  gasolirte 
covered  area  provisiortt; 
modifications;  comments 
due  by  7-5-02; 
published  6-4-02  [FR 
02-13977] 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal— 
Regional  haze  rule; 
Western  States  and 
eligibie  Indian  Tribes; 
sulfur  dioxide 
milestones  and 
backstop  emissk>ns 
trading  program; 
comments  due  t)y  7-5- 
02;  published  5-6-02 
[FR  02-10872] 
Air  quality  implementation 
plans;  approval  and 
promulgatk)n;  various 
States: 

Alaska;  comments  due  by 
7-3-02;  published  6-3-02 
(FR  02-13696] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatton 
plans;  approval  and 
promulgation;  various 
States: 

CaMfomia;  comments  due  by 
7-5-02;  published  6-4-02 
[FR  02-13798] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  impienwntatkm 
plans;  approval  and 
promulgatkxi;  various 
States: 

California;  comments  due  by 
7-5-02;  published  6-4-02 
[FR  02-13799] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkMi 
plans;  approval  and 
promulgation;  various 
States: 
Indiana;  comments  due  by 

7-1-02;  published  5-31-02 

[FR  02-13516] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatk)n 
plans;  approval  and 
promulgatkm;  various 
States: 
Indiana;  comments  due  by 

7-1-02;  published  5-31-02 

[FR  02-13517] 
Montana;  comments  due  by 

7-1-02;  published  5-2-02 
•      [FR  02-10333] 
Montana;  correctksn; 

comments  due  by  7-1-02; 

published  6-14-02  [FR  02- 

15091] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Alaska;  domestk:  satellite 
earth  statkxis  Inensing 
in  bush  communities; 
comments  due  by  7-1- 
02;  published  5-30-02 
[FR  02-13298] 
Telecommunications  Act  of 
1996;  implementatkxi — 

Universal  service:  rural 
health  care  support 
mechanism;  comnrtents 
due  by  7-1-02; 
published  5-15-02  [FR 
02-12096] 
Digital  television  statk>ns:  table 
of  assignments: 

South  Dakota;  comments 
due  by  7-1-02;  published 
5-15-02  [FR  02-11975] 
Television  broadcasting: 
Digital  televisk>n  constructkxi 
deadline  extenskxi 
requests;  denial  poKcy; 
comntents  due  by  7-5-02; 
published  6<4-02  [FR  02- 
13908] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Pood  and  Drug 
Administration 

Human  drugs: 
Labeling  of  drug  products 
(OTC^ 

Standardized  format; 
compliance  dates 
partially  delayed; 
comments  due  by  7-5- 
02;  published  4-5-02 
[FR  02-08193] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adminiatration 

Medical  devnes: 
Dental  devices — 
Intraoral  devices  for 
snoring  and/or 
obstructive  sleep  apnea: 
dassiftoation;  comments 
due  by  7-5-02; 
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published  4-5-02  [FR 
02-08347] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  insurance  reform: 
Health  Insurance  Portability 
and  Accountability  Act  of 
1998- 
Electronic  transactions 

and  code  sets 

standards:  modifications; 

comments  due  by  7-1- 

02;  published  5-31-02 

[FR  02-13614] 

Transactions  and  code  set 
standards  for  electronic 
transactions: 
modifications;  comments 
due  by  7-1-02; 
published  5-31-02  [FR 
02-13615] 

INTERIOR  DEPARTMENT 

nth  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Appalachian  elktoe; 
comments  due  by  7-1- 
02:  published  5-16-02 
[FR  02-12175] 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations: 
Assateague  Island  National 
Seashore,  MD  and  VA; 
personal  watercraft  use; 
comments  due  by  7-5-02; 
published  5-6-02  [FR  02- 
11046] 
INTERIOR  DEPARTMENT 
Sorface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
redamation  plan 
submissions: 

Kentucky;  comments  due  by 
7-5-02;  published  6-4-02 
[FR  02-13986] 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

Aliens: 
LatMr  certification  for 
permanent  employment  in 
U.S.;  new  system 
implementation;  comments 
due  by  7-5-02;  published 
5-6-02  [FR  02-10570] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act 
for  21st  Century: 
implementation: 

Discrimination  complaints: 
handling  procedures; 
comments  due  by  6-30- 


02;  published  6-13-02  [FR 
02-14950] 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemaking  communications 
improvements:  comments 
due  by  7-1-02;  published  5- 
30-02  [FR  02-13468] 
SOCIAL  SECURITY 
ADMINISTRATION 
Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Access  to  information  held 
by  financial  institutions; 
comments  due  by  7-1- 
02;  published  5-2-02 
[FR  02-10842] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Buffak)  Captain  of  Port 
Zone,  NY;  security  zones; 
comments  due  by  7-1-02; 
.     published  5-30-02  [FR  02- 
13515] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Air  Tractor,  Inc.;  comments 
due  by  7-5-02;  published 
6-4-02  [FR  02-13423) 
Air  Tractor,  Inc.;  con-ection; 
comments  due  by  7-5-02; 
published  6-20-02  [FR 
C2-13423] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing:  comments  due  by 
7-1-02;  published  5-15-02 
[FR  02-12068] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Eurocopter  France; 
comments  due  by  7-1-02; 
published  5-2-02  [FR  02- 
10649] 
McDonnell  Douglas; 
comments  due  by  7-1-02; 
published  5-2-02  [FR  02- 
10248) 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
McDonnell  Douglas: 
comments  due  by  7-1-02; 
published  5-15-02  [FR  02- 
12070] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
•  Adminiatration 
Airworthiness  directives: 


Rayttieon;  comments  due  by 
7-5-02;  published  5-29-02 
[FR  02-13289] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Bell;  comments  due  t)y  7-1-02: 
published  4-30-02  [FR  02- 
10533] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Confidential  business 

information:  comments  due 

by  7-1-02;  published  4-30- 

02  [FR  02-10181] 
Motor  vehide  safety 

standards: 

Child  restraint  systems — 

Improved  test  dumies, 
new  or  revised  injury 
criteria,  and  extended 
child  restraints 
standards;  comments 
due  by  7-1-02; 
published  5-1-02  [FR 
02-10507] 

Side  and  rear  impad 
safety  protection 
requirements;  comments 
due  by  7-1-02; 
published  5-1-02  [FR 
02-10506] 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 
Offerors  and  transporters: 
security  requirements; 
corredion;  comments 
due  by  7-3-02: 
published  5-23-02  [FR 
02-13003] 

TREASURY  DEPARTMENT 

Currency  and  financial 
transadions;  finandal 

■  reporting  and  recordkeeping 
requirements: 

USA  PATRIOT  Ad; 
implementation — 

Anti-money  laundering 
programs  for  certain 
foreign  accounts;  due 
diligence  polides, 
procedures,  and 
controls:  comments  due 
by  7-1-02;  published  5- 
30-02  [FR  02-13411] 

VETERANS  AFFAIRS 
DEPARTMENT 

Fisher  Houses  and  other 
temporary  lodging;  veterens 
use:  comments  due  by  7-1- 
02;  published  4-30-02  [FR 
02-10597] 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
pdbiK  t>ills  from  tne  cun«nt 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  t>e  used  in  conjundion 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
availat>le  online  at  httpJ/ 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Printinig 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
availat>le  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
r>ot  yet  be  availat>le. 

H.R.  1366/P.L.  107-190 

To  designate  the  United 
States  Post  Office  building 
located  at  3101  West 
Sunftower  Avenue  in  Santa 
Ana,  California,  as  the  "Hedor 
G.  Godinez  Post  Office 
Building".  (June  18.  2002:  116 
Stat.  710) 

H.R.  1374/P.L.  107-191 
To  designate  the  fadlity  of  the 
United  States  Postal  Service 
k)cated  at  600  Calumet  Street 
in  Lake  Linden,  Michigan,  as 
the  "Philip  E.  Ruppe  Post 
Offk:e  Buildirig".  (June  18, 
2002;  116  Stat.  711) 

H.R.  3789/P.L  107-192 

To  designate  ttie  fadlity  of  tt»e 
United  States  Postal  Sen/ice 
located  at  2829  Commerdal 
Way  in  Rock  Springs, 
Wyoming,  as  tfie  "Teno 
Roncaik)  Post  Offk»  BuiWing". 
(June  18,  2002:  116  Stat. 
712) 

H.R.  396Q/P.L  107-193 
To  desigrtate  the  fadlity  of  the 
United  States  Postal  Servkx 
k)cated  at  3719  Highway  4  in 
Jay,  Fkxida,  as  the  "Joseph 
W.  Westmoreland  Post  Offk:e 
BuikJing".  (June  18,  2002:  116 
Stat.  713) 

H.R.  4406^.L.  107-194 
To  designate  the  fadlity  of  ttte 
United  States  Postal  Service 
kKated  at  1590  East  Joyce 
Boulevard  in  Fayetteville. 
Aricansas.  as  the  "Clarence  B. 
Craft  Post  Office  BuikJing '. 
(June  18,  2002:  116  Stat 
714) 


VI 
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H.R.  456(VP.L.  107-195 

Auction  Reform  Act  of  2002 
(June  19.  2002;  116  Stat. 
715) 

Last  List  June  18,  2002 


Public  Laws  Electronic 
Notification  Sarvica 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  sen/ice  of  newly 


enacted  public  laws.  To 
sut>scribe,  go  to  httpM 
hydra.gsa.gov/an^ives/ 
publaws-l.html  or  send  E-mail 
to  llstservOllstaerv.gsa.gov 
witti  tfw  following  text 
message: 


SUBSCmBE  PUBLAWS-L 

Your  Name. 

Note:  This  sen^ice  is  strictly 
for  E-mail  notification  of  new 
laws.  Ttte  text  of  laws  is  not 
availat>le  througfi  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  thi9 
President's  put)lic  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Cnmpilalion  of 

Presidential 
Documents 


'**o«^w>*»**^ 


Monday.  January  13.  1W7 
VutuiUH  33 — Nuuifaer  2 
Pane  7-40 


The  Weeldy  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  weel(.  Each  issue 
includes  a  Tajble  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  sutmiitted  to  the 
Senate,  a  cheddist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  Wfiite  House 
announcements.  Indexes  are 
publisfied  quarterly. 

Published  by  ttie  Office  of  the 
Federal  Register,  Nationai 
Archives  and  Records 
AdministrMion. 


Superintendent  of  Documents  Subscriptioii  Order  Form 


0«d«r  PiooMaing  Cod*: 

*  5420 


Ctmrgg  your  ordur. 

H-tEatyl 

To  fox  your  orders  (202)  512-2258 

Phone  your  orders  (202)  512-1800 


□  YES,  please  enter oiie  year  subscriptions  for  the  Weekly  CompOatioa  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

□  $151.00  First  Class  Mail        O  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  liandling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Metiiod  of  Payment: 

I    I  Check  Payable  to  die  Superintendent  of  Documents 
n  GPO  Deposit  Account        I    I    I    I    I    I    1    l-H 


Company  or  personal  name 


(Please  type  or  prim) 


Additioaal  address/aiiention  line 


Sueet  addfess 


i~l  VISA      CD  MasterCard  Account 

I    I    I    I    I    I    I    I    I    I    I    I    I    I    I 


n 


City,  Stale.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


DaytinK  phone  including  area  code 


Purchase  order  number  (optional) 
Maywciaakeyoiir 


YES    NO 


Authori7.ing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


M» 


Would  you  like 
to  know. . . 

H  any  change*  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  put>(ished  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so.  you 
may  wish  to  subscribe  to  the  LSA 
(Utt  ofCFR  Secttons  An^fd),  the 
fectora/  RtgMf  Indwc,  or  both. 

tSA  •  LM  ol  cm  SeeHons  AflselMl 

The  L8A  (List  of  CFR  S«:tiof«  AllKtwl) 
is  dMignMt  to  lead  uaws  of  ttw  Code  of 


iniMWMd  bilhoFOdarri  nooiitw: 
The  I.SA  is  issued  monMy  in  cumulattvo  forni. 
EnMas  indtoal*  ttw  nehra  of  the  chsngM- 
suQfi  as  iswissdi  rMnovsdk  oroonectod. 
SWpsryosK 


Tltelndw,  oowsrfnQ  ttisoonlsnts  of  tfie 
OMf  roomi  nipswi  ■■nno  monsay  m 


pifensrty  undv  ttw  MRMS  of  ttis  iSMing 


ttOpsr 

A 
Ft 


ptQt  numbtn 


wtfi  tfwdMv  of  fiubtcttion 


Superintendent  of  Documents  Subscription  Order  Form 
*  5421  Chmg*  your  erOte. 

LJ   lE«S.  enter  the  following  indicated  subscriptions  for  (me  year  To  fla  your  onkrs  (202)  512-2250 

Phone  your  orders  (202)  512-1800 
— — LSA  (Uit  of  era  SectfoM  Affected).  (LCS)  for  S35  per  year. 

Federal  Register  Index  (FRUS)  $30  per  year. 


The  total  cost  of  my  cider  is  $ 

International  customers  please  add  25%. 


CompHiy  or  pcnooal  name 


AAliiianal  addKsi/weiMion  Uae 


Street  address 


Prke  incfaides  rcfnfau-  domestic  postacc  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I    I  Checic  Payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account        I    I    I    I    I    I    I    l-fl 
l~l  VISA       CH  MasteiCard  Account 


(Please  type  or  prinO 


City.  Stale,  ZIP  code 


Daytime  phone  including  aea  code 


Pufchaae  order  number  (optjooal) 


YES     NO 


IT 


rrm 


(Credit  card  expkation  dale) 


Thank  you  fw 
your  order! 


Authorizing  Signature    -  ■< 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittebuigh.  PA  15250-7954 


INFORMATION  ABOUT  THI  SUmmmiOCNT  OF  DOCUMENTS'  tUMCWPTlON  SERVICE 


Know  wboi  to  expect  yoor  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  CJovemment  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checlung  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
bclbre  die  sImwb  date. 


AEB   SM1TH212J 

JOHN    SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20704 


/  — 

OEC97RI 


••••••••••••••••••••••••• 


••••••••••••••••••••••••••• 


A  renewal  notice  will  be 
sent  approximately  90  days 
bcAiR  the  siiowa  dale. 


DeC97RI 


AFRDO  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


•••■••••ee 


To  be  sure  that  your  serviceC  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

Tto  change  your  addnss:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  fbt 
Superintendent  of  Documenu,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM.  Washington. 
DC  20402-9373. 

Tb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch.  Mail 
Stop:  SSOM.  Washington.  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

onMrPtDCMiingcodr  Omrgt  youT  OtdtT. 

*  5468  If'  emtyl 

□  VITC                  w     ^_y^     *ii  To  fax  your  orders  (282)  512-225e 

YllA.en.ermysubscnption(s)asfoUows:  Phone  your  oitleR  (202)  512-18W 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  Ust 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 
subscriptions  to  Federal  Register,  doiTy  on/y  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  2S%. 


Compmy  or  penooal  name 

(Please  type  or  print) 

Additnoal  iddreas/atlealioa  Une 

City.  Sitfe,  ZIP  code 

Daytime  phone  including  area  code 

Pwchue  order  oumber  (opoooal) 

.DD 

.  Price  taidndcs  ivgnlar  domestic  postage  and  handitaig.  and  is  subject  to  change. 


Please  Chooae  Method  or  Payment: 

n  Check  Payable  to  the  Superintendent  of  Documents 
M  GPO  Deposit  Account        [ 


-D 

l~l  VISA       n  MasteiCard  Account 

I I  I  I  I  I  I  I  I  I  I  I  iTn 

Tktmk  you  for 
your  order! 


(Credii  can)  expiration  dale) 


Aadwfizmg  sifnaUBC 


Mail  To:  Superintendent  of  Documents 

FO.  Box  371954.  Pittshurt-h.  PA  1 S7VU70S4 


Public  Laws 


107th  Congress 


Pamphlet  prints  of  public  laws,  often  refeaed  to  as  slip  laws,  wq  the  initial  publication  of  Federal 
laws  upon  enactment  and  ar©  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Governnnent  Printing  Office.  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  V £S,  enter  my  subscripdon(s)  as  follows: 


Ofdtf  ProosMMQ  CosK 

*6216 


Chargt  your  ofdtr. 
IftEmyl 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress  for  S22S  per  subscription. 


The  total  cost  of  my  order  IS  $   

International  customers  please  add  23%. 


Price  iachidc*  regular  domestic  postage  and  handWag  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/ attention  line 


Street  address 


City,  Stale,  ZIP  code 


Daytime  phone  mchiding  area  code 


Purchase  ofder  number  (optional) 

May  <»•  BMht  yvmr  ■anw/addniai  walalilf  la  othtr 


YES  NO 


Please  Choose  Mctliod  of  Payment: 

I I  Check  Payable  to  the  Siq>erinteitdent  of  Doctmients 

n  GPO  Deposit  Account        I    I    I    I    I    I    I    l-fl 
LJ  VISA       Lj  MasteiCard  Account 


1  1  1  1  1  1  1  M  M  M 

1  M  M  M 

Tlumkyomfor 
your  order! 

(11      I     )        <rr««lil  ami  Mpimtiofi  drte) 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatratlon 

14CFRPart39 

[Docket  No.  200a-NE-4»-AD;  Amendment 
39-12787;  AD  2002-12-15] 

RIN2120-AA64 

Alrworthlnesa  Dlivctlvaa;  Pratt  & 
WhRnay  PW4000  Series  TurtMfan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
that  is  applicable  to  Pratt  &  Whitney 
PW4000  series  tiirbofan  engines.  That 
AD  requires  operators  to  perform  initial 
and  repetitive  inspections  for  cracking 
of  high  pressure  compressor  (HFC)  front 
drum  rotors  based  on  cycle  usage.  That 
AD  also  requires  the  removal  from 
service  of  any  cracked  HFC  front  drum 
rotors.  This  amendment  clarifies 
inspection  requirements  for  cracking  of 
HFC  front  drum  rotors  that  have  fewer 
than  1,000  cycles-since-new  (CSN).  This 
amendment  is  prompted  by  comments 
bom  operators  seeking  more  clarity 
about  the  inspection  requirements  of 
paragraph  (a)(1)  of  that  AD.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  HFC  drum  rotor  failure  from 
cracks  that  coiUd  result  in  an 
uncontained  engine  failure  and  damage 
to  the  airplane.  ' 

DATES:  Effective  date  July  31,  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  31,  2002. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fratt  &  Whitney,  400  Main  Street, 
East  Hartford,  CT  06108.  This 
information  may  be  examined,  by 


appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Coimsel, 
12  New  England  Executive  Fark, 
Burlington,  MA.  This  information  may 
be  examined,  by  appointment,  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Fark,  Burlington,  MA;  or  at 
the  Office  of  the  Federd  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Tare 
Goodman,  Aerospace  Engineer.  Engine  - 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Fark,  Burlington  MA  01803- 
5299;  telephone:  (781)  238-7130,  fax: 
(781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2001-20-13, 
Amendment  39-12461  (66  FR  52023, 
October  12,  2001),  which  is  applicable 
to  Fratt  &  Whitney  PW4000  series 
turbofan  engines,  was  published  in  the 
Federal  Re^ster  on  January  15,  2002 
(67  FR  1913).  That  action  proposed  to 
clarify  inspection  requirements  for 
cracking  of  HFC  front  drum  rotors  that 
have  fewer  than  1,000  cycles-since-new 
(CSN),  in  accordance  with  Fratt  & 
Whitney  Alert  Service  Bulletin  (ASB) 
FW4ENG  A72-722,  dated  September  29, 
2000  and  ASB  PW4ENG  A72-722. 
Revision  1,  dated  Jime  7,  2001. 

Conunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  for  Inspection  Clarificotiim 

Two  commenters  state  that  in 
proposed  paragraph  (a),  the  inspection 
requirements  are  not  clear  for  HFC  front 
drum  rotors  with  fewer  than  1,000 
cycles-since-new  (CSN).  One  of  the 
commenters  states  that  the  requirements 
are  not  clear  on  how  to  fulfill  the  initial 
inspection  for  HFC  fit>nt  drum  rotors 
with  less  than  1,000  CSN.  The 
commenter  states  that  proposed 
paragraph  (a)(1)  refers  to  an  HFC  front 
drum  rotor  with  less  than  1,000  CSN, 
but  the  front  drum  must  have 
accumidated  at  least  1,000  CSN  before 
an  initial  inspection  can  be  carried  out. 
Therefore,  it  is  not  possible  to  fulfill  the 


AD.  The  commenter  suggests  changing 
the  wording  of  paragraph  (a)(1)  to  say 
that  HFC  front  drum  rotors  must  have 
acciunulated  at  least  1 .000  CSN  before 
an  inspection  can  be  carried  out  as  an 
initial  inspection. 

The  FAA  does  not  agree.  Proposed 
paragraph  (a)(1)  states  that  HFC  front 
drum  rotors  may  have  fewer  than  1.000 
cycles-since-new  on  the  efiiective  date  of 
the  AD.  and  further  states  that  after  the 
front  drum  rotors  accumulate  1,000 
cycles-since-new  (CSN).  the  initial 
inspection  must  be  done  within  500 
cycles-in-service.  This  is  consistent  with 
the  requirements  of  Fratt  k  Whitney 
ASB  PW4ENG  A72-722.  dated 
September  29,  2000  and  ASB  PW4ENG 
A72-722.  Revision  1 .  dated  June  7, 
2001.  Proposed  paragraph  (a)(1) 
addresses  front  drum  rotors  that  have 
fewer  than  1 .000  cyles-since-new  on  the 
effective  date  of  the  AD  in  order  to 
include  them  in  the  inspection  program. 
Therefore,  no  changes  are  necessary  and 
the  proposed  paragraph  (a)  is  adopted 
without  change. 

Request  for  Same  Effective  Date 

One  commenter  requests  that  the 
effective  date  of  the  superseding  AD  be  . 
the  same  as  the  effective  date  of  ASB 
FW4ENG  A72-722.  Revision  1.  dated 
Jime  7,  2001.  The  commenter  expresses 
concern  that  the  effective  date  of  the 
superseding  AD  would  require  changing 
the  operators'  ongoing  inspection 
program. 

The  FAA  does  not  agree  that  the 
effective  date  of  the  superseding  AD 
must  be  the  same  as  the  effective  date 
of  Revision  1  of  the  ASB.  The  actions  in 
the  AD  are  required  unless  already 
done.  Also,  the  inspections  are  baised  on 
the  number  of  cycles  the  HFC  front 
dnun  rotor  has  acciunulated  since  new. 
An  on-going  inspection  program  is  not 
affected  by  a  change  in  the  effective  date 
of  the  AD. 

Incorporate  Off- Wing  Inspection 
Program 

One  commenter  notes  that  the 
proposal  differs  from  the  ASB,  by  not 
including  the  off-wing  repetitive 
inspection  program.  The  conunenter 
states  that  when  an  engine  is  removed 
in  acccHdance  with  another  AD.  AD 
2001-25-11.  the  engine  may  be  returned 
to  service  without  HPC  disassembly. 
Therefore,  the  off-wing  borescope 
inspection  program  is  necessary  in  this 
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superseding  AD  and  the  conunenter 
requests  it  be  incorporated  in  the  AD. 
The  FAA  partially  agrees.  The  FAA 
does  not  agree  that  the  off-wing 
borescope  inspection  program  must  be 
incorporated  in  the  AD.  hi  the 
discussion  of  comments  section  of  AD 
2001-20-13,  published  in  the  Federal 
Ragialer  on  October  12.  2001.  it  was 
noted  that  there  are  differences  between 
the  manufacturer's  service  information 
and  the  AD.  The  FAA  stated  that  ASB 
PW4ENG  A72-722.  Revision  1.  dated 
June  7,  2001,  provides  procedures  for 
operators  to  perform  off-wing  initial  and 
repetitive  HPC  drum  rotor  inspections, 
and  that  the  off-wing  requirements  are 
not  mandated  by  AD  2001-20-13.  The 
FAA  evaluated  a  20-year  ciunidative 
risk  assessment  and  determined  that  an 
acceptable  level  of  safety  will  be  met  by 
requiring  the  on-wing  inspections  at  the 
cyclic  intervals  detailed  in  the  ASB. 
This  description  was  not  provided  in 
the  proposal.  As  the  conunenter  states, 
operators  performing  the  actions  of  AD 
2001-20-13  have  access  to  the  HPC 
module,  and  can  perform  the  off-wing 
HPC  front  drum  rotor  inspections  of  the 
ASB.  It  is  noted  in  the  ASB  that  the 
inspection  program  is  intended  for 
incorporation  on  engines  installed  on 
aircraft  but  may  be  incorporated  on 
engines  in  the  shop.  The  FAA  agrees 
that  using  the  off-wing  procedures 
satisfies  the  repetitive  inspection 
requirement.  Therefore,  paragraph  (b)  of 
the  AD  now  reflects  that  option. 

Concern  Over  Pnginea  Already  in  ASB 
Compliance 

One  conunenter  expresses  concern 
that  the  proposal  does  not  address 
engines  that  have  met  the  requirements 
of  the  ASB  before  the  effective  date  of 
the  AD.  Another  conunenter  expresses 
concern  that  the  proposal  does  not 
reference  engines  that  have  complied 
writh  the  ASB  during  a  shop  visit  before 
the  effective  date  of  the  AD.  The 
commehters  request  that  paragraph  (a) 
of  the  AD  reference  the  off-wing 
borescope  inspection  in  accordance 
with  off-wing  inspection  paragraphs  of 
ASB  PW4ENG  A72-722.  The 
commenters  also  request  that  a 
paragraph  be  added  to  the  AD  to  state 
that  HPC  drum  rotors  previously 
inspected  in  accordance  with  the  on- 
wing  and  off-wing  accomplishment 
instructions  of  the  ASB's  before  the 
effective  date  of  the  AD,  satisy  the 
initial  inspection  requirements  of  the 
AD. 

The  FAA  partially  agrees.  The  FAA 
does  not  agree  that  the  off-wing 
borescope  inspection  program  must  be 
incorporated  in  the  AD,  as  explained 
previously  in  the  third<comment 


response.  The  FAA  agrees  that 
inspection  of  HPC  front  dnun  rotors  in 
accordance  with  the  off-wing  inspection 
instructions  of  the  ASB  before  the 
effective  date  of  the  AD,  satisfies  the 
initial  inspection  requirements  of  the 
AD.  Therefore,  a  new  sub-paragraph  (7) 
is  added  to  paragraph  (a)  of  the  AD.  to 
allow  the  use  of  off-wing  inspections  of 
the  HPC  frt>nt  drum  rotors  to  satisfy  the 
initial  inspection  requirement. 

Inspect  at  Part  Level 

One  commenter  states  that  the 
repetitive  inspection  program  is  not  at 
part  level  and  requests  that  the 
repetitive  inspection  program  be  at  part 
level. 

The  FAA  disagrees  that  a  part  level 
inspection  program  should  be  added  to 
the  AD.  Because  the  actions  required  by 
this  AD  are  on-wing  borescope 
inspections,  the  engine  does  not  need  to 
be  disassembled  to  the  part  level  in 
order  to  do  the  required  actions. 

Approve  Proposal  As  Written 

Two  commenters  approve  of  the 
proposal  as  written.  After  careful  review 
of  the  available  data,  including  the 
comments  noted  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  nUe  with  the  changes  described 
previously.  The  FAA  has  determined 
that  these  changes  will  neither  increase 
the  economic  burden  on  any  operator 
nor  increase  the  scope  of  the  AD. 

Economic  Analysis 

The  FAA  estimates  that  this 
superseding  AD  will  resxili  in  no 
additional  costs  to  operators  beyond 
those  already  incurred  to  comply  with 
the  current  AD. 

Regulatory  Analysis  ' 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subject"  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  die  Amradment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701.    . 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12461  (66  FR 
52023,  October  12.  2001)  and  by  adding 
a  new  airworthiness  directive. 
Amendment  39-12787,  to  read  as 
follows: 

2002-12-lS    Pratt  &  Whitney:  Amendment 
39-12787.  Docket  No.  200O-NE-49-AD. 
Supersedes  AD  2001-20-13. 
Amendment  39-12461. 
Applicability:  This  airworthiness  directive 
(AD)  applies  to  Pratt  &  Whitney  (PW)  models 
PW4052.  PW4056.  PW4060.  PW4062. 
PW4152.  PW4156A.  PW4158.  PW4460.  and 
PW4462  turfoofan  engines.  These  engines  are 
installed  on  but  not  limited  to  Boeing  747, 
767,  McDonnell  Douglas  MD-11,  Airbus 
Industrie  A300,  and  A310  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  failure  of  the  high  pressure 
compressor  (HPC)  front  drum  rotor  from 
craclu.  that  could  restilt  in  an  uncontained 
engine  failure  and  damage  to  the  airplane,  do 
the  following: 
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Initial  Inspection 

(a)  Perform  an  initial  borescope  inspection 
for  cracks  in  accordance  with  the 
Accomplishment  Instructions,  On-Wing 
paragraphs  1  through  13,  of  Pratt  &  Whitney 
(PW)  Alert  Service  Bulletin  (ASB)  No. 
PW4ENG  A72-722,  dated  September  29, 
2000  or  Revision  1,  dated  June  7.  2001.  as 
follows: 

(1)  For  HPC  front  drum  rotors  with  fewer 
than  1,000  cycles-since-new  (CSN)  on  the 
effective  date  of  this  AD,  perform  an  initial 
inspection  within  500  cycles-in-service  (CIS) 
after  accumulating  1 ,000  CSN. 

(2)  For  HPC  front  drum  rotors  with  1,000 
CSN  or  more  after  the  effective  date  of  this 
AD,  perform  an  initial  inspection  within  500 
CIS  after  the  effective  date  of  this  AD. 

(3)  If  the  presence  of  a  crack  needs  to  be 
confirmed,  perform  an  eddy  current 
inspection  (ECI)  within  five  flight  cycles  of 
the  on-wing  borescope  inspection. 

(4)  If  the  presence  of  a  crack  needs  to  be 
confirmed  and  the  suspect  crack  indication 
extends  from  the  knife  edges  to  the  disk 
radius  directly  adjacent  to  the  spacer  wall  of 
the  sixth  of  seventh  stage  as  shown  in 
Figures  2  and  3  of  PW  ASB  No.  PW4ENG 
A72-722.  dated  September  29,  2000,  or 
Revision  1,  dated  June  7,  2001,  the  ECI 
inspection  must  be  done  before  further  flight. 

(5)  If  the  presence  of  a  crack  is  confirmed, 
remove  anci  replace  the  HPC  front  drum  rotor 
with  a  serviceable  part  before  further  flight. 

(6)  HPC  front  drum  rotors  fluorescent 
penetrant  inspected  at  the  last  shop  visit,  as 
cited  in  the  compliance  section  of  the  ASB, 


within  500  cycles  of  the  effective  date  of  this 
AD,  satisfy  the  initial  inspection 
requirement. 

(7)  HPC  front  drum  rotors  inspected  at  the 
last  shop  visit,  in  accordance  with  Off-Wing 
paragraphs  1  through  13  of  PW4ENG  A72- 
722,  dated  September  29,  2000,  or  Revision 
1,  dated  June  7,  2001,  within  500  cycles  of 
the  effective  date  of  this  AD,  satisfy  the 
initial  inspection  requirement. 

Repetitive  Inspections 

(b)  Thereafter,  perform  borescope 
inspections  within  2,200  cycles-since-last- 
inspection,  in  accordance  with  the 
Accomplishment  Instructions,  On-Wing 
paragraphs  1  through  13,  or  Off- Wing 
paragraphs  1  through  13,  of  PW  ASB  No. 
PW4ENG  A72-722.  dated  September  29. 
2000,  or  Revision  1.  dated  June  7,  2001. 

(1)  If  the  presence  of  a  crack  needs  to  be 
confirmed,  perform  an  ECI  within  five  flight 
cycles. 

(2)  If  the  presence  of  a  crack  needs  to  be 
confirmed  and  the  suspect  crack  indication 
extends  from  the  knife  edges  to  the  disk 
radius  directly  adjacent  to  the  spacer  wall  of 
the  sixth  or  seventh  stage  as  shown  in 
Figures  2  and  3  of  PW  ASB  No.  PW4ENG 
A72-722,  dated  September  29,  2000,  or 
Revision  1,  dated  June  7,  2001,  the  ECI 
inspection  must  be  done  before  further  flight. 

(3)  If  the  presence  of  a  crack  is  confirmed, 
remove  and  replace  with  a  serviceable  HPC  • 
front  drum  rotor  before  further  flight. 


Definition  of  Suspect  Cracli  Indication 

(c)  For  the  purposes  of  this  AD,  a  suspiect 
crack  indication  is  defined  as  a  response 
from  the  visual  borescope  inspection 
procedure  that  denotes  the  possible  presence 
of  a  material  discontinuity  and  requires 
interpretation  to  determine  its  significance. 

Alternative  Ntethotb  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(f)  The  insp>ections  must  be  done  in 
accordance  with  the  following  Pratt  & 
Whitney  Alert  Service  Bulletins  (ASB's): 


Document  No. 

Pages 

Revision 

Date 

ASB  PW4ENG  A72-722  

Total  pages:  17. 
ASB  PW4ENG  A72-722 

AH  

1-4  

5  .-. 

6  

7-9  

10-11   

Originar 

1   

Original  

1 

Original  

1  

Original  

1  

September  29,  2000. 
June  7.  2001 

September  29,  2001. 
June  7.  2001. 
September  29.  2001. 
June  7,  2001 . 

.   Total  pages:  17. 

12-16  

17 

September  29.  2001. 
June  7,  2001. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  Street.  East 
Hartford,  CT  06108.  Copies  may  be 
inspected,  by  appointment,  at  the  FAA,  New 
England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive  Park, 
Burlington,  MA:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington.  DC. 

Eflfective  Date 

(g)  This  amendment  becomes  effective  on 
July  31,  2002. 


Issued  in  Burlington,  Massachusetts,  on 
June  14,  2002. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-15641  Filed  6-25-02;  8:45  am] 

BliJJNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnlatratlon 

14  CFR  Part  39 

[Docket  No.  2000-NM-197-AO:  Amendment 
39-12788;  AD  2002-13-01] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-90^30  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT.  ^ 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-90-30  airplanes, 
that  requires  an  inspection  of  the  galley 
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power  feeder  cable  above  the  main 
cabin  ceiling  supports  for  damage 
caused  by  chafing.  The  amendment  also 
requires  repairing  any  damage  on  the 
outer  cable  jacket  or  primary  insulation, 
installing  a  splice  on  the  power  feeder 
cable  to  remove  damage,  installing 
sleeving  along  a  portion  of  the  cable, 
installing  standoffs  for  the  cable,  re- 
routing the  galley  power  feeder  cable, 
and  testing  the  galley  equipment,  as 
applicable.  The  actions  specified  by  this 
AD  are  intended  to  prevent  future 
damage  to  the  galley  power  feeder  cable 
as  well  as  to  detect  and  correct  existing 
damage  to  the  galley  power  feeder  cable, 
which  could  result  in  electrical  arcing, 
possibly  leading  to  damage  to  adjacent 
structures  and  to  fire  in  the  airplane. 
This  action  is  intended  to  address  the 
identified  imsafe  condition. 
DATES:  Effective  July  31,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  31. 
2002. 

AOORCSSes:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group.  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D800-O024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA.  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boidevard,  Lakewood, 
California:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
sxiite  700,  Washington,  DC. 

FOR  niRTHCR  MFORMATION  CONTACT: 

George  Y.  Mabuni.  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5341; 
fax  (562)  627-5210. 
8UPPt.eilENTAflY  wronnATiON:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-90-30  airplanes 
was  published  in  the  Federal  Regjatar 
on  April  5,  2002.(67  FR  16335).  That 
action  proposed  to  require  an  inspection 
of  the  galley  power  feeder  cable  above 
the  main  cabin  ceiling  supports  for 
damage  caused  by  chafing.  The  action 
also  proposed  to  require  repairing  any 
damage  on  the  outer  cable  jacket  or 
primary  insulation,  installing  a  splice 


on  the  power  feeder  cable  to  remove 
damage,  installing  sleeving  along  a 
portion  of  the  cable,  installing  stando^ 
for  the  ci^le,  re-routing  the  galley  power 
feeder  cable,  and  testing  the  galley 
equipment,  as  applicable. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Explanation  of  Changes  Made  to 
Propoaal 

For  clarification,  the  FAA  has  revised 
the  definition  of  a  "general  visual 
inspection"  in  this  final  rule.  We  abo 
have  corrected  a  typographical  error  in 
the  docket  number  specified  in  the 
proposed  rule  in  the  section  containing 
the  manufacturer's  name. 

Condiision 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  above.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  bxirden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  17  airplanes 
of  U.S.  registry  will  be  affected  by  the 
requirement  to  accomplish  McDonnell 
Douglas  Alert  Service  Bulletin  MD90- 
24A046,  Revision  02,  dated  March  26, 
2001.  We  estimate  that  22  airplanes  of 
U.S.  registry  will  be  affected  by  the 
requirement  to  accomplish  McDonnell 
Douglas  Alert  Service  Bulletin  MD90- 
24A047,  Revision  01.  dated  July  31, 
2000. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figiires,  the  cost  impact  of  the 
inspection  on  U.S.  operators  is 
estimated  to  be  $1,020,  or  $60  per 
airplane. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  installation  of  sleeving  along  a 
portion  of  the  cable,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
installation  of  sleeving  on  U.S.  operators 
is  estimated  to  be  $2,040.  or  $120  per 
airplane. 

It  will  take  approximately  5  work 
hours  per  airplane  to  accomplish  the 
required  modification  of  the  installation 
of  the  galley  power  feeder  cables  and  re- 
routing of  the  cables,  at  an  average  labor 


rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
modification  and  re-routing  of  the  cable 
on  U.S.  operators  is  estimated  to  be 
$6,600,  or  $300  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  reqiiiroments  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figurte  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Inqpact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Rc^atory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  i 


List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safe^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C. .106(g).  40113.  44701. 
139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-13-01    McDonnell  Douglas: 

Amendment  39-12788,  Docket  2000- 
NM-197-AD. 

Applicability:  Model  MD-90-30  airplanes; 
as  listed  in  McDonnell  Douglas  Alert  Service 
Bulletins  MDg0-24A046.  Revision  02,  dated 
March  26.  2001;  and  MD90-24A047, 
Revision  01,  dated  July  31,  2000;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modifled,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiflcation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  future  damage  to  the  galley 
power  feeder  cable  as  well  as  to  detect  and 
correct  existing  damage  to  the  galley  power 
feeder  cable,  which  could  result  in  electrical 
arcing,  possibly  leading  to  damage  to 
adjacent  structures  and  to  fire  in  the  airplane, 
accomplish  the  following: 

Inspection  and  Follow-On  Actions 

(a)  For  McDonnell  Douglas  Model  MD-90- 
30  airplanes  as  identified  in  McDonnell 
Douglas  Alert  Service  Bulletin  MD90- 
24A046,  Revision  02,  dated  March  26,  2001: 
Within  90  days  after  the  effective  date  of  this 
AD,  do  a  one-time  general  visual  inspection 
of  the  galley  power  feeder  cable  located 
above  the  main  cabin  ceiling  supports  in  the 
overwing  area  on  the  left  side  for  damage  ' 
caused  by  chafing — particularly  near  the 
ends  of  the  ceiling  supports — per  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  MD90- 
24A046,  Revision  02.  dated  March  26,  2001. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 


Condition  1 :  Damage  to  Outer  Cable  facket  or 
Primary  Insulation 

(1)  If  any  damage  to  the  outer  cable  jacket 
or  the  primary  insulation  is  found,  prior  to 
further  flight,  repair  the  scuffed  jacket  or 
insulation  and  modify  ^he  galley  power 
feeder  cable  installation  by  installing 
sleeving  over  the  wire  assembly  per  the  alert 
service  bulletin. 

Condition  2:  Damage  to  Power  Feeder  Cable 
Conductor 

(2)  If  any  damage  to  the  power  feeder  cable 
conductor  is  found,  prior  to  further  flight, 
repair  the  damaged  cable  by  installing  a 
splice  at  the  damaged  location,  modih^  the 
galley  power  feeder  cable  installation  by 
installing  sleeving  over  the  cable  assembly, 
and  do  a  functional  test  of  the  galley 
equipment  per  the  alert  service  bulletin. 

Condition  3:  No  Damage 

(3)  If  no  damage  is  found,  prior  to  further 
flight,  modify  the  galley  power  feeder  cable 
installation  by  installing  sleeving  over  the 
cable  assembly  per  the  alert  service  bulletin. 

Note  3:  Accomplishment  of  the  applicable 
actions  prior  to  the  effective  date  of  this  AD 
per  McDonnell  Douglas  Alert  Service 
Bulletin  MD90-24A046,  dated  July  31, 1997; 
or  Revision  01,  dated  February  16, 1998;  is 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (a)  of  this  AD. 

Modification  of  Installation  and  Re-Routing 
of  Power  Feeder  Cable 

(b)  For  McDonnell  Douglas  Model  MD-90- 
30  airplanes,  as  identifled  in  McDonnell 
Douglas  Alert  Service  Bulletin  MD90- 
24A047,  Revision  01,  dated  )uly  31,  2000: 
Within  one  year  after  the  effective  date  of  this 
AD,  modify  the  installation  of  the  galley 
power  feeder  cables  by  installing  standoffs 
and  re-route  the  galley  power  feeder  cable,  as 
shown  in  Figure  1  of  McDonnell  Douglas 
Alert  Service  Bulletin  MD90-24A047, 
Revision  01,  dated  July  31,  2000,  per  the  alert 
service  bulletin. 

Note  4:  Accomplishment  of  the  applicable 
actions  prior  to  the  effective  date  of  this  AD 
per  McDonnell  Douglas  Service  Bulletin 
MD90-24-047,  dated  September  15,  1997,  is 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (b)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  subniit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD90-24A046.  Revision  02.  dated 
March  26.  2001;  and  McDonnell  Douglas 
Alert  Service  Bulletin  MD90-24A047. 
Revision  01,  dated  luly  31.  2000:  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach.  California  90846. 
Attention:  Data  and  Service  Management. 
Dept.  C1-L5A  (D800-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton. 
Washington:  or  at  the  FAA.  Los  Angeles 
Aircraft  Certification  Office.  3960  Paramount 
Boulevard,  Lakewood.  California:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700,  Washington. 
DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
)uly  31,2002. 

Issued  in  Renton,  Washington,  on  June  14, 
2002. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  02-15660  Filed  6-25-02:  8:45  am] 
BIUJNO  COOe  4«10-19-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdministnrtkMi 

14  CFR  Part  39 

[Docket  No.  2001-NM-23»-AO;  Amendment 
39-12785;  AD  2002-12-13] 

RIN  2120-AA64 

Alrworthlnaaa  DiracttvM;  Boeing 
Modal  727  Sariaa  Alrplanas 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  surworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  727 
series  airplanes,  that  requires  a  review 
of  maintenance  records  or  a  one-time 
test  to  determine  if  elevator  hinge 
support  ribs  on  the  trailing  edge  of  the 
horizontal  stabilizer  are  made  from  a 
certain  material,  and  follow-on 
repetitive  inspections  for  corrosion  or 
cracking  of  the  elevator  hinge  support 
ribs,  if  necessary.  For  airplanes  with  the 
affected  ribs  installed,  this  AD 
eventually  requires  replacement  of  all 
affected  ribs  with  new,  improved  ribs. 
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This  action  is  necessary  to  prevent 
cracking  of  the  elevator  hinge  support 
ribs,  which  could  lead  to  vibration  of 
the  airframe  during  flight  and 
consequent  damage  to  the  elevator  and 
horizontal  stabilizer,  potentially 
resulting  in  loss  of  controllability  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  July  31,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  31. 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
POn  FURTHER  mFORMATION  CONTACT: 
Technical  Information:  Duong  Tran, 
Aerospace  Engineer,  Airframe  Branch, 
ANM-120S.  FAA,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056: 
telephone  (425)  227-2773;  fax  (425) 
227-1181. 

Other  Information:  Judy  Colder, 
Airworthiness  Directive  Technical 
Editor/Writer:  telephone  (425)  687- 
4241.  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
judy.goldei^aa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPt-EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  pa^t  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
727  series  airplanes  was  published  in 
the  Federal  Register  on  November  28, 
2001  (66  FR  59382).  That  action 
proposed  to  require  a  review  of 
maintenance  records  or  a  one-time  test 
to  determine  if  elevator  hinge  support 
ribs  on  the  trailing  edge  of  the 
horizontal  stabilizer  are  made  from  a 
certain  material,  and  follow-on 
repetitive  inspections  for  corrosion  or 
cracking  of  the  elevator  hinge  support 
ribs,  if  necessary.  For  airplanes  with  the 
affected  ribs  installed,  the  action  also 
proposed  to  eventually  require 
replacement  of  all  affected  ribs  with 
new.  improved  ribs. 


Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  conunenter,  an  operator,  notes 
how  the  proposed  AD  will  affect  its  fleet 
but  makes  no  request  for  any  change  to 
the  proposed  AD. 

Require  Only  Inspections  or  Extend 
Compliance  Time  for  RBpUoement  of 
Ribs 

One  commenter  believes  that  the 
adoption  of  the  proposed  AD  at  this 
stage  would  be  prematiire.  The 
commenter  states  that  it  is  not  aware  of 
any  instance  of  in-service  or  operational 
problems  related  to  stress  corrosion 
cracking  in  the  elevator  hinge  support 
ribs.  The  commenter  acknowledges  the 
inherent  potential  for  stress  corrosion 
cracking  of  7079-T6  material,  as  well  as 
the  potential  for  airframe  vibration  if  the 
hinge  support  ribs  no  longer  provide  the 
required  stiffiiess  for  the  elevator 
support.  However,  the  commenter 
points  to  the  fact  that,  in  more  than  30 
years  of  service  of  Model  727  series 
airplanes,  "no  major  irregularities"  have 
been  found  on  airplanes  with  the 
subject  ribs  installed.  The  commenter 
states  that,  if  the  FAA  determines  that 
rulemaking  is  indeed  necessary  at  this 
time,  the  proposed  AD  shoiild  be 
revised  to  require  only  repetitive 
inspections,  with  no  requirement  for 
replacement  of  the  subject  ribs  with 
improved  ribs.  The  commenter  goes  on 
to  suggest  that,  if  the  FAA  decides  to 
require  replacement  of  the  subject  ribs, 
the  compliance  time  for  such 
replacement  should  be  extended  from 
48  months  to  60  months  after  the 
effective  date  of  this  AD.  The 
commenter  explains  that  a  compliance 
time  of  60  months  would  be  more 
consistent  with  the  manufacturer's 
ability  to  deliver  the  necessary 
replacement  part,  and  would  allow  the 
majority  of  operators  to  accomplish  the 
rib  replacement  during  a  regularly 
scheduled  "D"  check,  which  would 
reduce  the  cost  impact  of  the  proposed 
AD  on  affected  operators. 

The  FAA  partially  concurs.  We  do  not 
conciir  that  repetitive  inspections  alone 
will  provide  an  acceptable  level  of 
safety  for  the  affected  airplane  fleet. 
Mandating  the  replacement  of  subject 
elevator  hinge  support  ribs  is  based  on 
our  determination  that,  in  this  case, 
long-term  continued  operational  safety 
will  be  better  assured  by  design  changes 
to  remove  the  source  of  the  problem, 
rather  than  repetitive  inspections. 
Repetitive  inspections  alone  may  not 


provide  the  degree  of  safety  assurance 
necessary  for  the  transport  airplane 
fleet.  This,  coupled  with  a  better 
understanding  of  the  human  factors 
associated  with  numerous  continual 
inspections,  has  led  us  to  consider 
placing  less  emphasis  on  inspections 
and  more  emphasis  on  design 
improvements.  The  replacement  of 
elevator  hinge  support  ribs  required  by 
this  AD  is  consistent  with  these 
conditions. 

However,  we  do  concur  with  the 
commenter's  request  to  extend  the 
compliance  time  for  the  rib  replacement 
from  48  months  to  60  months.  We  find 
that  the  justification  provided  by  the 
commenter  is  reasonable.  Further,  we 
find  thait  repetitive  inspections  at  the 
intervals  required  by  this  AD,  along 
with  adequate  maintenance,  will 
provide  an  acceptable  level  of  safety 
over  the  60-month  compliance  period. 
We  have  revised  paragraph  (d)  of  this 
final  rule  accordingly. 

Extend  Compliance  Time  for  Inspection 

Two  commenters  request  that  we 
extend  the  180-day  compliance  time  for 
the  proposed  inspection  for  corrosion  or 
cracking  of  elevator  hinge  support  ribs 
made  from  7079'T6  material.  Both 
commenters  request  extension  of  the 
compliance  time  to  coincide  with  a 
regularly  scheduled  "C"  check.  One 
commenter  states  that  a  180-day 
compliance  time  would  be  appropriate 
for  airplanes  on  which  the  subject  ribs 
have  never  been  inspected,  but  requests 
a  compliance  time  of  18  months  or 
4,000  flight  hours  (which  would 
correspond  to  the  industry  standard  for 
"C"  checks)  for  airplanes  on  which  the 
subject  ribs  have  been  inspected 
previously.  This  commenter  concludes 
that  previous  zonal  inspections,  which 
many  operators  have  been  performing  at 
three  to  six  year  intervals,  have  been 
adequate  to  ensure  some  degree  of 
safety.  The  commenter  bases  its 
conclusion  on  the  low  incidence  of 
cracked  ribs  with  no  flight  control 
anomalies  attributed  to  cracked  ribs. 
The  commenter  also  notes  that  the 
proposed  AD  would  mandate 
inspections  of  the  subject  ribs 
significantly  more  frequently  than 
specified  by  current  maintenance 
programs.  The  second  commenter  also 
considers  the  proposed  180-day 
compliance  time  unduly  restrictive 
considering  the  service  history  of  the 
affocted  airplanes.  The  second 
conunenter  asserts  that  the  proposed 
compliance  time  would  add  a 
significant  cost  burden  for  operators  in 
the  form  of  out-of-service  costs  and 
costs  associated  with  gaining  access  and 
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closing -up  outside  of  a  regularly 
scheduled  maintenance  visit. 

We  partially  concur  with  the 
commenters'  request.  We  do  not  concur 
that  it  is  appropriate  to  extend  the 
initial  compliance  time  for  the 
inspection  for  cracking  or  corrosion  on 
all  airplanes.  In  developing  an 
appropriate  compliance  time  for  this 
AD.  we  considered  not  only  the 
manufacturer's  recommendation,  as 
presented  in  the  referenced  service 
bulletin,  but  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  as  well  as  the  nature 
of  the  unsafe  condition.  Given  the 
ootential  hazards  associated  with  stress 
corrosion  cracking  of  multiple  elevator 
hinge  support  ribs,  we  find  that  it  is 
important  for  the  subject  ribs  to  be 
inspected  in  a  timely  manner,  so  that 
any  cracks  may  be  found  and  fixed. 
Therefore,  for  airplanes  with  multiple 
ribs  made  frt>m  7079-T6  material,  we 
find  that  the  180-day  compliance  time 
for  the  initial  inspection  is  warranted,  in 
that  it  represents  an  appropriate  interval 
of  time  allowable  for  affected  airplanes 
to  continue  to  operate  without 
compromising  safety. 

However,  we  find  that  the  compliance 
time  may  be  extended  somewhat  for  the 
initial  inspection  for  cracking  or 
corrosion  on  airplanes  with  no  more 
than  one  rib  made  of  7079-T6  material 
per  side  of  the  horizontal  stabilizer.  For 
these  airplanes,  the  potential  for 
cracking  of  multiple  ribs  is  low.  Thus, 
we  have  determined  that  the  initial 
inspection  for  cracking  or  stress 
corrosion  may  be  deferred  until  18 
months  after  the  effective  date  of  this 
AD  without  jeopardizing  the  continued 
safety  of  the  airplane  fleet.  Accordingly, 
paragraph  (b)  has  been  revised  and 
paragraphs  (b)(1)  and  (b)(2)  have  been 
added  in  this  final  rule. 

Extend  Repetitive  Inspection  Interval 

Two  commenters  request  that  we 
extend  the  interval  for  the  repetitive 
inspections  for  corrosion  or  cracking  of 
all  elevator  hinge  support  ribs  made 
from  7079-T6  material  from  every  180 
days  to  every  "C"  check  (i.e., 
approximately  every  18  months).  One 
comtmenter  states  that  a  previous  AD, 
AD  77-18-06  Rl,  amendment  39-3048, 
requires  repetitive  inspections  every 
3,200  flight  hours  or  18  months  for  parts 
made  from  7079-T6  material  on  the 
center  section  of  the  front  spar  fitting  of 
the  horizontal  stabilizer.  The 
commenter  also  refers  to  AD  75-09-04 
Rl,  amendment  39-2142,  stating  that  it 
requires  repetitive  inspections  every 
3,000  flight  hours  of  the  center  section 
of  the  rear  spar  fitting  of  the  horizontal 
stabilizer  (which  is  made  from  7079-T6 


material).  The  other  conunenter  refers  to 
the  satisfactory  service  history  of  Model 
767  series  airplanes  with  hinge  support 
ribs  made  fit>m  7079-T6  material  as 
justification  for  extending  the  proposed 
inspection  interval  to  correspond  to  the 
"C"  check  interval  of  the  majority  of 
operators.  That  commenter  states  that 
the  proposed  180-day  repetitive  interval 
would  necessitate  special  maintenance 
visits  and  increase  the  cost  impact  on 
affected  operators. 

We  partially  concur.  With  regard  to 
the  ADs  that  the  conunenter  refers  to  as 
justification  for  extending  the  repetitive 
interval  of  this  AD,  ^e  note  that  the 
repetitive  intervals  to  which  the 
commenter  refers  are  only  applicable 
under  certain  conditions.  In  this  AD,  we 
find  that  the  proposed  repetitive 
interval  of  180  days  is  important  to 
ensure  that  any  crack  on  an  affected  rib 
will  be  foimd  and  fixed  in  a  timely 
manner,  ff  not  foimd  and  fixed  in  a 
timely  manner,  propagation  of  cracks  on 
multiple  ribs  could  decrease  the 
stiffoess  of  the  elevator  support, 
resulting  in  vibratioa  of  the  airframe 
diuing  flight  and  consequent  damage  to 
the  elevator  and  horizontal  stabilizer, 
which  could  result  in  loss  of 
controllability  of  the  airplane. 

However,  we  find  that  the  repetitive 
interval  may  be  extended  somewhat  for 
airplanes  with  no  more  than  one  rib 
made  of  7079-T6  per  side  of  the 
horizontal  stabilizer.  As  discussed 
previously,  for  these  airplanes,  the 

{>otential  for  cracking  of  multiple  ribs  is 
ow.  Thus,  we  have  determined  that  the 
repetitive  inspections  for  cracking  or 
stress  corrosion  may  be  performed  on 
these  airplanes  at  18-month  intervals 
without  jeopardizing  the  continued 
safety  of  the  airplane  fleet.  Paragraphs 
(b),  (b)(1),  and  (b)(2)  of  this  final  rule 
have  been  revised  accordingly. 

Allow  Repair  Per  Structural  Repair 
Manual 

One  conunenter  requests  that  we 
revise  paragraph  (c)  of  the  proposed  AD, 
which  specifies  that  any  discrepancy 
must  be  repaired  before  further  flight 
according  to  a  method  approved  by  the 
Manager  of  the  FAA's  Seattle  Aircraft 
Certification  Office  (ACO)  or  an 
authorized  Boeing  Designated 
Engineering  Representative  (DER).  The 
commenter  states  that  the  ciurent 
Boeing  727  Structural  Repair  Manual 
(SRM)  contains  appropriate  repair  data 
for  certain  cracks  of  the  hinge  support 
ribs,  and  requests  that  we  clarify  that 
applicable  repairs  per  the  SRM  are 
acceptable  for  compliance  with 
paragraph  (c)  of  the  proposed  AD.  The 
commenter  also  states  that  Boeing 
should  provide  additional  repairs  for 


small  flange  or  web  cracks  that  will  be 
acceptable  in  the  interim  until  subject 
ribs  are  replaced. 

We  partially  concur  with  the 
conunenter's  request.  The 
Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  727-55A0091, 
including  Appendix  A,  dated  August 
16.  2001.  refer  to  Boeing  727  SRM 
Chapter  55,  Subject  55-10-4,  as  an 
acceptable  soiut»  of  service  information 
for  repair  of  "some"  cracks.  We  find  that 
repairs  included  in  that  chapter  of  the 
SRM  are  acceptable  for  compliance  with 
this  AD.  However,  for  necessary  repairs 
not  included  in  that  section,  the  repair 
must  be  accomplished  according  to  a 
method  approved  by  the  Manager, 
Seattle  ACO,  or  an  authorized  DER. 
Paragraph  (c)  of  this  AD  has  been 
revised  accordingly,  and  a  new  Note  3 
has  been  added  to  this  final  rule  (and 
subsequent  notes  reidentified 
accordingly)  to  specify  that  the  service 
bulletin  refers  to  Boeing  727  SRM 
Chapter  55,  Subject  55-10-4,  as  an 
acceptable  source  of  service  information 
for  certain  repairs. 

With  regard  to  the  commenter's 
concern  about  flange  and  web  cracks, 
the  manufacturer  has  not  provided  us 
with  any  procedures  for  repair  of  such 
cracks,  so  we  cannot  evaluate  such 
repairs.  U  procedures  for  such  repairs 
are  submitted  to  us  as  provided  by 
paragraph  (f)  of  this  AD,  we  will 
consider  approving  them  as  an 
alternative  method  of  compliance  for 
paragraph  (c)  of  this  AD.  No  further 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Require  Repetitive  Inspections  and 
Replacement  Only  for  Group  1 

One  commenter  requests  that  we 
revise  the  proposed  AD  to  make  the 
repetitive  inspection  and  replacement 
requirements  applicable  only  to 
airplanes  listed  in  Group  1  in  the 
referenced  service  bulletin.  The 
commenter  notes  that  airplanes  in 
Group  1,  which  were  delivered  with 
elevator  hinge  support  ribs  made  from 
7079-T6  material  installed  at  all  14 
elevator  station  locations,  are  at  a 
significantly  higher  risk  to  have 
multiple  cracked  ribs  and  consequent 
damage  than  are  airplanes  in  Groups  2 
and  3.  which  have  only  one  or  two 
subject  ribs.  The  commenter  concludes 
that  there  is  no  airworthiness  concern 
for  airplanes  in  Groups  2  and  3:  thus, 
there  is  no  justification  for  including 
them  in  the  proposed  AD. 

We  do  not  concur.  As  explained  in 
the  preamble  of  the  proposed  AD, 
airplanes  in  Groups  2  and  3  may  have 
had  ribs  replaced  after  delivery  with 
ribs  made  bom  7079-T6  material,  so 
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these  airplanes  may  have  more  than 
"one  or  two"  subject  ribs.  Further,  even 
if  only  one  subject  rib  is  installed  on 
each  side  of  the  horizontal  stabilizer, 
failure  of  one  of  these  ribs  could  lead  to 
failure  of  adjacent  ribs  and  result  in  the 
unsafe  condition  addressed  by  this  AD. 
However,  we  acknowledged  previously 
in  this  final  rule  that  failure  of  multiple 
rilM  is  somewhat  less  likely  on  airplanes 
with  no  more  than  one  subject  rib  on 
each  side  of  the  horizontal  stabilizer. 
Thus,  as  explained  above,  we  have 
extended  the  repetitive  inspection 
interval  to  18  months  for  airplanes  with 
no  more  than  one  rib  made  of  7079-T6 
material  on  each  side  of  the  horizontal 
stabilizer.  No  further  change  to  the  final 
rule  is  necessary  in  this  regard. 

ExpUnation  of  Additional  Oiange  to 
Final  Rule 

For  clarification,  we  have  made  minor 
revisions  to  the  service  information 
citations  in  paragraph  (a)  of  this  final 
rule.  These  revisions  are  strictly 
editorial:  no  substantive  change  has 
been  made. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  We  have 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Coatlmpact 

There  are  approximately  1,383  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  915  airplanes  of  U.S. 
remstry  will  be  affected  by  this  AD. 

This  AD  offers  two  alternatives  for 
compliance  with  the  requirement  for  an 
initial  inspection  to  determine  whether 
elevator  hinge  support  ribs  made  firom 
7079-T6  material  are  installed. 
Estimates  of  the  cost  of  these  actions  are 
provided  below. 

The  review  of  maintenance  records, 
which  is  one  alternative  for  compliance, 
will  take  approximately  1  work  hour  per 
airplane,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  this  review  is 
estimated  to  be  $60  per  airplane. 

In  lieu  of  the  review  of  maintenance 
records  (i.e..  if  the  review  of 
maintenance  records  is  not  sufficient  to 
make  a  determination),  the  inspection  of 
the  ribs  to  determine  if  they  are  made 
from  7079-T6  material  will  take 
approximately  1  work  hour  per  airplane, 
at  an  average  labor  rate  of  $60  per  work 


hour.  Based  on  these  figures,  the  cost 
impact  of  this  inspection  is  estimated  to 
be  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figxires  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  be  required  to 
accomplish  the  repetitive  detailed 
inspections,  these  inspections  will  take 
approximately  13  work  hours  per 
airplane,  at  cm  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  this  inspection,  if 
required,  will  be  $780  per  airplane,  per 
inspection  cycle. 

^oiUd  an  operator  be  required  to 
accomplish  the  replacement  of  the 
elevator  hinge  support  ribs,  it  will  take 
approximately  722  work  hours  per 
airplane  for  replacement  of  all  ribs  (on 
both  the  left-  and  right-hand  sides  of  the 
airplane,  excluding  the  time  for  gaining 
access  and  closing  up),  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$70,000  per  airplane.  Based  on  these 
figiues,  the  cost  impact  of  the 
replacement,  if  required,  will  be 
$113,320  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  disciissed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
RegiUatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

f3».13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-1Z-13    Boeing:  Amendment  39-12785. 
Docket  2001-NM-233-AD. 

Applicability:  All  Model  727  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD:  and,  if  the  unsafe  condition  has  not  been 
■  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  elevator  hinge 
support  ribs,  which  could  lead  to  vibration 
of  the  airframe  during  flight  and  consequent 
damage  to  the  elevators  and  horizontal 
stabilizer,  potentially  resulting  in  loss  of 
controllability  of  the  airplane,  accomplish 
the  following: 

One-Time  Inspection 

(a)  Within  180  days  after  the  effective  date 
of  this  AD,  review  the  airplane's  maintenance 
records  to  determine  whethar  any  elevator 
hinge  support  rib  on  the  trailing  edge  of  the 
horizontal  stabilizer  is  made  from  7079-T6 
material;  OR,  if  the  material  cannot  be 
conclusively  determined  from  the 
maintenance  records,  do  a  one-time  electrical 
conductivity  test  of  the  elevator  hinge 
support  ribs  to  determine  whether  any  are 
made  fit)m  7079-T6  material;  according  to 
Part  6.  Section  51-00-00,  Figure  20.  of 
Boeing  Document  D6-t8875,  Boeing  727  Non 
Destructive  Test  Manual,  dated  December  5, 
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1999;  and  Table  I,  page  12  of  Boeing  Process 
Specification  BAG  5946,  Revision  (AA), 
dated  July  9.  2001. 

(1)  If  no  ribs  are  made  from  7079-76 
material,  no  further  action  is  required  by  this 
AD. 

(2)  If  any  ribs  are  made  from  707&-T8 
material,  do  paragraph  (b)  of  this  AD. 

Follow-on  Repetitive  Inspections 

(b)  At  the  applicable  times  specified  in 
paragraph  (b){l)  or  {b)(2)  of  this  AD:  Perform 
a  detailed  inspection  for  corrosion  or 
cracking  of  all  elevator  hinge  support  ribs 
made  fi^om  7079-T6  material,  according  to 
Boeing  Alert  Service  Bulletin  727-55A0091, 
including  Appendix  A,  dated  August  16, 
2001. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  For  airplanes  with  no  more  than  one 
elevator  hinge  support  rib  made  of  7079-T6 
material  on  each  side  of  the  horizontal 
stabilizer:  Do  the  initial  inspection  for 
cracking  or  stress  corrosion  within  18  months 
after  the  effective  date  of  this  AD,  and  repeat 
this  inspection  every  18  months,  until 
paragraph  (d)  of  this  AD  has  been  done. 

(2)  For  airplanes  with  more  than  one 
elevator  hinge  support  rib  made  of  7079-T6 
material  on  either  side  of  the  horizontal 
stabilizer:  Do  the  initial  inspection  for 
corrosion  or  cracking  within  180  days  after 
the  effective  date  of  this  AD,  and  repeat  this 
inspection  every  180  days,  until  paragraph 
(d)  of  this  AD  has  been  done. 

Repair 

(c)  If  any  corrosion  or  cracking  is  found 
during  any  inspection  required  by  paragraph 
(b)  of  this  AD:  Before  further  flight,  repair 
according  to  Boeing  Alert  Service  Bulletin 
727-55 A0091,  including  Appendix  A,  dated 
August  16,  2001,  as  applicable;  or  according 
to  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA;  or  according  to  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Gompany  Designated 
Engineering  Representative  (DER}  who  has 
been  authorized  by  the  Manager,  Seattle 
AGO,  to  make  such  findings.  Where 
applicable  repair  procedures  are  not  included 
in  the  section  of  the  Boeing  Structural  Repair 
Manual  referred  to  in  the  service  bulletin, 
and  the  service  bulletin  specifies  to  write  to 
Boeing  for  repair  instructions,  repair 
according  to  a  method  approved  by  the 
Manager,  Seattle  AGO,  or  according  to  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Gompany  DER 
who  has  been  authorized  by  the  Manager, 
Seattle  AGO,  to  make  such  findings.  For  a 
repair  method  to  be  approved  as  required  by 
this  paragraph,  the  approval  letter  must 
specifically  refwence  this  AD. 


Note  3:  Boeing  Alert  Service  Bulletin  727- 
55A0091,  including  Appendix  A,  dated 
August  16,  2001,  refers  to  Boeing  727 
Structural  Repair  Manual  Ghapter  55,  Subject 
55-10-4,  as  a  source  of  service  information 
for  repair  of  certain  cracks. 

Replacement 

(d)  For  airplanes  on  which  any  ribs  made 
from  7079-T6  material  are  found:  Within  60 
months  after  the  effective  date  of  this  AD, 
replace  all  elevator  hinge  support  ribs  made 
from  7079-T6  material  with  new,  improved 
ribs,  according  to  a  method  approved  by  the 
Manager,  Seattle  AGO,  or  according  to  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Gompany  DER 
who  has  been  authorized  by  the  Manager, 
Seattle  AGO,  to  make  such  findings.  For  a 
repair  method  to  be  approved  by  the 
Manager,  Seattle  AGO,  as  required  by  this 
paragraph,  the  Manager's  approval  letter 
must  specifically  reference  this  AD.  Such 
replacement  terminates  the  repetitive 
inspections  required  by  paragraph  (b)  of  this 
AD. 

Spares 

(e)  After  the  effective  date  of  this  AD,  no 
one  may  install  an  elevator  hinge  support  rib 
made  from  7079-T6  material  on  any  airplane. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO.. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  ReCerence 

(h)  Except  as  provided  by  paragraphs  (c) 
and  (d)  of  this  AD,  the  actions  shall  be  done 
in  accordance  with  Part  6,  Section  51-00-00, 
Figure  20,  of  Boeing  Document  D6-48875, 
Boeing  727  Non  Destructive  Test  Manual, 
dated  December  5, 1999;  Table  I,  page  12  of 
Boeing  Process  Specification  BAG  5946, 
Revision  (AA),  dated  July  9,  2001;  and 
Boeing  Alert  Service  Bulletin  727-55A0091, 
including  Appendix  A,  dated  August  16, 
2001;  as  applicable.  Boeing  Document  D6- 
48875,  Boeing  727  Non  Destructive  Test 
Manual,  contains  the  following  list  of 
effective  pages: 


Boeing  Process  Specification  BAG  5946 
contains  the  following  list  of  effective  pages: 


Page  title  and  number 

Date  shown  on 
page 

List  of  Effective  Pages 

Pages1,2,  2A 

April  5.  200? 

Page  number 


Contents 

Pages  2, 
3 


Revision  level 

shown  on 

page 


(AA) 


Date  shown 
on  page 


July  9,  2001 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

Efibctive  Date 

(i)  This  amendment  becomes  effective  on 
July  31,  2002. 

Issued  in  Renton,  Washington,  on  June  12, 
2002. 

AliBahrami. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-15366  Filed  6-25-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 


[Docket  No.  2001  NM  W  AD;  Amandmant 
39-12783;  AD  2002-12-11] 

mN2120^AA64 

Alfworthineee  DiracHvoa;  Bomtardlor 
Model  DHC-8-100.  -200.  and  -300 


agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
DHC-8-100,  -200,  and  -300  series 
airplanes,  that  requires  revision  of  the 
applicable  maintenance  program 
manual,  repetitive  inspections  for 
corrosion  or  cracking  of  the  hook  roller 
shafts  of  the  flap  carriage,  and  eventual 
replacCTient  of  the  hook  roller  shafts 
with  new  or  serviceable  hook  roller 
shafts.  This  replacement  extends  the 
interval  for  the  repetitive  inspections. 
This  action  is  necessary  to  prevent 
cracking  of  the  hook  roller  shafts  of  the 
flap  carriage  and  consequent  reduced 
structural  integrity  of  the  flap,  which 
could  residt  in  jamming  of  the  flap.  This 
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action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  July  31,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  31, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  123  Garratt 
Boulevard.  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  land  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street.  Third  Floor,  Valley  Stream,  New 
York:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  MFORMATION  COHTACT:  Dan 
Parrillo,  Aerospace  Engineer,  Airframe 
and  Propulsion  Branch.  ANE-172,  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley 
Stream,  New  York  11581:  telephone 
(516)  256-7505:  fax  (516)  568-2716. 

SUPPtEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  DHC-8-100.  -200,  and  -300 
series  airplanes  was  published  in  the 
Federal  Register  on  March  21,  2002  (67 
FR  13108).  That  action  proposed  to 
require  revision  of  the  applicable 
maintenance  program  manual:  repetitive 
inspections  for  corrosion  or  cracldng  of 
the  hook  roller  shafts  of  the  flap 
carriage;  and  eventual  replacement  of 
the  hook  roller  shafts  with  new  or 
serviceable  hook  roller  shafts,  which 
would  extend  the  interval  for  the 
repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Explanation  of  Change  to  Final  Rule 

The  FAA  has  revised  paragraph  (a)  of 
the  final  rule  to  clarify  that  the 
maintenance  manual  revision  must  be 
accomplished  according  to  the 
applicable  temporary  revision  listed  in 
paragraph  (a)(1),  (a)(2),  or  (a)(3)  of  the 
AD. 


Qmclnsion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Coat  Impact 

The  FAA  estimates  that  183  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  inspefrtion.  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
required  inspection  on  U.S.  operators  is 
estimated  to  be  $43,920,  or  $240  per 
airplane,  per  inspection  cycle. 

It  will  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$460  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  required 
replacement  on  U.S.  operators  is 
estimated  to  be  $128,100,  or  $700  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  Stptes,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  nile"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 


will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  pari  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-12-11  Bombardier,  Inc.  (Formerly  de 
Havilland,  Inc.):  Amendment  39-12783. 
Docket  2001-NM-69-AD. 

Applicability:  Model  DHC-8-100.  -200, 
and  -300  series  airplanes;  serial  numbers  3 
through  555  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  hook  roller 
shafts  of  the  Hap  carriage  and  consequent 
reduced  structiu^  integrity  of  the  flap,  which 
could  result  in  jamming  of  the  flap, 
accomplish  the  following: 

Revision  of  Maintenance  Program  Manual 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  paragraph  (a)(1). 
(a)(2),  or  (a)(3)  of  this  AD  according  to  the 
service  information  specified,  as  applicable. 
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(1)  For  Model  DHC-8-100  series  airplanes: 
Insert  de  Havilland  Inc.  Dash  8 
Airworthiness  Limitations  List  Temporary 
Revisions  (TRs)  AWL-75  and  AWL-76,  both 
dated  luly  14,  2000,  into  de  Havilland  Inc. 
Dash  8  Series  100  Maintenance  Program 
Manual  PSM  1-8-7. 

(2)  For  Model  DHC-8-200  series  airplanes: 
Insert  de  Havilland  Inc.  Airworthiness 
Limitations  List  TR  AWL  2-19,  dated  July  14, 
2000,  into  de  Havilland  Inc.  Dash  8  Series 
200  Maintenance  Program  Manual  PSM  1- 
82-7. 

(3)  For  Model  DHC-8-300  series  airplanes: 
Insert  de  Havilland  Inc.  Airworthiness 
Limitations  List  TR  AWL  3-83.  dated  July  14, 
2000,  into  de  Havilland  Inc.  Dash  8  Series 
300  Maintenance  Program  Manual  PSM  1- 
83-7. 

Repetitive  Inspections 

(b)  Do  a  detailed  inspection  for  corrosion 
or  cracking  of  the  hook  roller  shafts  of  the 
flap  carriage,  at  the  times  specified  in 
paragraph  (b)(1).  (b)(2),  or  (b)(3)  of  this  AD, 
as  applicable;  and  according  to  the  service 
information  in  paragraph  (b)(1),  (b)(2),  or 
(b)(3)  of  this  AD,  as  applicable. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  For  Model  DHC-8-100  series  airplanes: 
For  Pre  Mod  8Q101103  roller  shafts  having 
part  number  (P/N)  85750362-103  or 
85750362-105,  do  the  initial  inspection  at 
the  compliance  time  specified  in  the 
"Threshold"  column  of  the  table  in  de 
Havilland  Inc.  Airworthiness  Limitations  List 
TRs  AWL-75  and  AWL-76,  both  dated  July 
14,  2000,  or  within  12  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later;  according  to  de  Havilland  Inc.  Dash  8 
Series  100  Maintenance  Program  Manual 
PSM  1-8-7.  Thereafter,  repeat  the  inspection 
at  the  applicable  interval  specified  in  the 
"Initial  Interval"  column  of  the  table  in  TR 
AWL-75  and  AWL  -76,  until  the  airplane 
reaches  the  applicable  threshold  listed  in  the 
"Repeat  Cut-In"  column  of  the  table  in  TR 
AWL-75  and  AWL-76.  Thereafter,  repeat  the 
inspections  at  the  applicable  interval  listed 
in  the  "Repeat  Interval"  column  of  the  table 
in  TR  AWL-75  and  AWL  -76,  until 
paragraph  (c)  of  this  AD  has  been 
accomplished  on  all  affected  hook  roller 
shafts.  Where  the  TR  specifies  compliance 
intervals  in  "flights,"  for  the  purposes  of  this 
AD,  "flights"  means  "flight  cycles." 

(2)  For  Model  DHC-8-200  series  airplanes: 
For  Pre  Mod  8Q101103  hook  roller  shafts 
having  part  number  (P/N)  85750362-103  or 
85750362-105,  do  the  initial  inspection  at 
the  compliance  time  specified  in  the 
"Threshold"  column  of  the  table  in  de 
Havilland  Inc.  Airworthiness  Limitations  List 
TR  AWL  2-19,  dated  July  14.  2000,  or  within 
12  months  after  the  effective  date  of  this  AD, 


whichever  occurs  later;  according  to  de 
Havilland  Inc.  DaSh  8  Series  200 
Maintenance  Program  Manual  PSM  1-82—7- 
Thereafter,  repeat  the  inspection  at  the 
applicable  interval  specified  in  the  "Initial 
Interval"  column  of  the  table  in  TR  AWL  2- 
19,  until  the  airplane  reaches  the  applicable 
threshold  listed  in  the  "Repeat  Cut-In" 
column  of  the  table  in  TR  AWL  2-19. 
Thereafter,  repeat  the  inspections  at  the 
applicable  interval  listed  in  the  "Repeat 
Interval"  column  of  the  Uble  in  TR  AWL  2- 
19,  until  paragraph  (c)  of  this  AD  has  been 
accomplished  on  all  affected  hook  roller 
shafts.  Where  the  TR  specifies  compliance 
intervals  in  "flights,"  for  the  purposes  of  this 
AD,  "flights"  means  "flight  cycles." 

(3)  For  Model  DHC-8-300  series  airplanes: 
For  Pre  Mod  8Q101103  hook  roller  shafts 
having  part  number  (P/N)  85750362-103  or 
85750362-105,  do  the  initial  inspection  at 
the  compliance  time  specified  in  the 
"Threshold"  column  of  the  table  in  de 
Havilland  Inc.  Airworthiness  Limitations  List 
TR  AWL  3-83,  or  within  12  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later;  according  to  de  Havilland  Inc.  Dash  8 
Series  300  Maintenance  Program  Manual 
PSM  1-83-7,  dated  July  14.  2000.  Thereafter, 
repeat  the  inspection  at  the  applicable 
interval  specified  in  the  "Initial  Interval" 
column  of  the  table  in  TR  AWL  3-83,  until 
the  airplane  reaches  the  applicable  threshold 
listed  in  the  "Repeat  Cut-In"  column  of  the 
table  in  TR  AWL  3-83.  Thereafter,  repeat  the 
inspections  at  the  applicable  interval  listed 
in  the  "Repeat  Interval"  column  of  the  table 
in  TR  AWL  3-83  until  paragraph  (c)  of  this 
AD  has  been  accomplished  on  all  affected 
hook  roller  shafts.  Where  the  TR  specifies 
compliance  intervals  in  "flights,"  for  the 
purposes  of  this  AD,  "flights"  means  "flight 
cycles." 

Replacement 

(c)  At  the  applicable  time  specified  in 
paragraph  (c)(1)  or  (c)(2)  of  this  AD,  replace 
hook  roller  shafts  having  P/N  85750362-103 
or  85750362-105  with  new  or  serviceable 
hook  roller  shafts  having  P/N  85750362-107, 
according  to  Sections  57-50-44  and  57-50- 
53  of  the  de  Havilland  Inc.  Dash  8  Aircraft 
Maintenance  Manual,  as  applicable. 
Replacement  of  all  hook  roller  shafts,  P/N 
85750362-103  or  85750362-105,  with  new 
hook  roller  shafts,  P/N  85750362-107.  ends 
the  repetitive  inspections  at  the  intervals 
required  by  paragraph  (b)  of  this  AD. 

(1)  For  hook  roller  shafts  on  which  any 
corrosion  or  crack  is  found  during  any 
inspection  per  paragraph  (b)  of  this  AD:  Do 
the  replacement  before  further  flight. 

(2)  For  uncracked  or  uncorroded  hook 
roller  shafts:  Do  the  replacement  within 
20,000  flight  cycles  or  5  years  after  the 
effective  date  of  this  AD,  whichever  is  first. 

Post-Replacement  Inspections 

(d)  Following  the  replacement  of  hook 
roller  shafts  according  to  paragraph  (c)  of  this 
AD,  do  the  Structural  Inspection  Program  for 
the  hook  roller  shafts  of  the  flap  carriage,  as 
specified  in  paragraph  (d)(1).  {d)(2),  or  (d)(3) 
of  this  AD,  as  applicable. 

(1)  For  Model  DHC-8-100  series  airplanes: 
Using  the  criteria  for  Mod  8Q101103  hook 


roller  shafts  having  P/N  85750362-107.  do 
the  initial  inspection  at  the  compliance  time 
specified  in  the  "Threshold"  column  of  the 
table  in  de  Havilland  Inc.  Airworthiness 
Limitations  List  TR  AWL-75  and  AWL  "76. 
both  dated  July  14,  2000,  according  to  de 
Havilland  Inc.  Dash  8  Series  100 
Maintenance  Program  Manual  PSM  1-8-7. 
Thereafter,  repeat  the  inspection  at  the 
applicable  interval  specified  in  the  "Initial 
Interval"  column  of  the  table  in  TRs  AWL- 
75  and  AWL-76,  until  the  airplane  reaches 
the  applicable  threshold  listed  in  the  "Repeat 
Cut-in"  column  of  the  table  in  TRs  AWL-75 
and  AWL-76.  Thereafter,  repeat  the 
inspections  at  the  applicable  interval  listed 
in  the  "Repeat  Interval"  column  of  the  table 
in  TRs  AWL-75  and  AWL-76.  Where  the  TR 
specifies  compliance  intervals  in  "flights," 
for  the  purposes  of  this  AD.  "flights"  nieans 
"flight  cycles." 

(2)  For  Model  DHC-8-200  series  airplanes: 
Using  the  criteria  for  Mod  8Q101103  hook 
roller  shafts  having  P/N  85750362-107,  do 
the  initial  inspection  at  the  compliance  time 
specified  in  the  "Threshold"  column  of  the 
table  in  de  Havilland  Inc.  Airworthiness 
Limitations  List  TR  AWL  2-19.  dated  July  14, 
2000,  according  to  de  Havilland  Inc.  Dash  8 
Series  200  Maintenance  Program  Manual 
PSM  1-82-7.  Thereafter,  repeat  the 
inspection  at  the  applicable  interval  specified 
in  the  "Initial  Interval"  column  of  the  table 
in  TR  AWL  2-19,  until  the  airplane  reaches 
the  applicable  threshold  listed  in  the  "Repeat 
Cut-in"  column  ofthe  table  in  TR  AWL  2- 
19.  Thereafter,  repeat  the  inspections  at  the 
applicable  interval  listed  in  the  "Repeat 
Interval"  column  of  the  table  in  TR  AWL  2- 
19.  Where  the  TR  specifies  compliance 
intervals  in  "flights,"  for  the  purposes  of  this 
AD,  "flights"  means  "flight  cycles." 

(3)  For  Model  DHC-8-300  series  airplanes: 
Using  the  criteria  for  Mod  8Q101103  hook 
roller  shafts  having  P/N  85750362-107.  do 
the  initial  inspection  at  the  compliance  time 
specified  in  the  "Threshold"  column  of  the 
table  in  de  Havilland  Inc.  Airworthiness 
Limitations  List  TR  AWL  3-83,  dated  July  14. 
2000,  according  to  de  Havilland  Inc.  Dash  8 
Series  300  Maintenance  Program  Manual 
PSM  1-83-7.  Thereafter,  repeat  the 
inspection  at  the  applicable  interval  specified 
in  the  "Initial  Interx'al"  column  of  the  table 
in  TR  AWL  3-83,  until  the  airplane  reaches 
the  applicable  threshold  listed  in  the  "Repeat 
Cut-in"  column  of  the  table  in  TR  AWL  3- 
83.  Thereafter,  repeat  the  inspections  at  the 
applicable  interval  listed  in  the  "Repeat 
Interval"  column  ofthe  table  in  TR  AWL  3- 
83.  Where  the  TR  specifies  compliance 
intervals  in  "flights,"  for  the  purposes  of  this 
AD.  "flights"  means  "flight  cycles." 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  ofthe  compliance  time  that 
provides  an  acceptable  level  of  safely  may  be 
used  if  approved  bv  the  Manager.  New  York 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AD,  if  any,  may  be 
obtained  ^m  the  New  York  AGO. 

Spadal  Flight  PBimits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aiqilane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporatioa  by  Reference 

(g)  The  maintenance  program  manual 
revision  shall  be  done  in  accordance  with  de 
Havilland  Inc.  Dash  8  Airworthiness 
Limitations  List  Temporary  Revision  AWL- 
75.  dated  July  14,  2000:  de  Havilland  Inc. 
Dash  8  Airworthiness  Limitations  List 
Temporary  Revision  AWL-76,  dated  July  14, 
2000;  de  Havilland  Inc.  Airworthiness 
Limitations  List  Temporary  Revision  AWL  2- 
19.  dated  July  14,  2000;  and  de  Havilland  Inc. 
Airworthiness  Limitations  List  Temporary 
Revision  AWL  3-63.  dated  July  14,  2000;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  123  Garratt  Boulevard. 
Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Ronton.  Washington;  or  at  the 
FAA.  New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
1 999-1 0R2,  dated  September  12,  2000. 

BflKtlTeDato 

(h)  This  amendment  becomes  effective  on 
July  31,  2002. 

Issued  in  Renton,  Washington,  on  June  7, 
2002. 
AliBdmmi. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-15367  Filed  6-25-02;  8:45  am] 


OEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  end  OntQ  AdnilnMrallon 

21  CFR  Part  310 

(DoelHt  Noe.  TSN-OOM  and  OON-ieiO] 
RIN(»10-AC12 

OfgoxJn  Products  for  Oral  Uao; 
Revocellon  of  CofKlWone  for 


AOCNCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  revoking  the 
regulation  establishing  conditions  for 
marketing  digoxin  products  for  oral  use. 
This  regulation  is  no  longer  necessary 
because  the  products,  which  are  new 
drugs,  can  be  regulated  under  the 
approval  process  for  new  drug 
applications  (NDAs)  and  abbreviated 
new  drug  applications  (ANDAs)  as  set 
forth  in  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act). 
DATES:  This  rule  is  effective  July  26, 
2002.  FDA  does  not  plan  to  take 
regulatory  action  against  currently 
marketed  unapproved  digoxin  elixir 
products  before  Jime  28,  2004.  Any 
unapproved  digoxin  elixir  introduced 
after  June  26,  2002,  will  be  subject  to 
regulatory  action  on  July  26,  2002.  Any 
unapproved  digoxin  tablet  will  be 
subject  to  regulatory  action  on  July  26, 
2002. 

FOR  FURTHER  MFORMATION  COMTACT: 
Mary  E.  Catchings,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPtEMENTARY  MFORMATKM: 
L  Background 

In  the  Fedaral  Ragiater  of  November 
24,  2000  (65  FR  70538),  FDA  proposed 
to  revoke  $  310.500  (21  CFR  310.500), 
which  established  conditions  for 
marketing  digoxin  products  for  oral  use 
(tablets  and  elixir).  The  regulation:  (1) 
Declared  all  digoxin  products  for  oral 
use  (tablets  and  elixir)  to  be  new  drugs, 
(2)  required  submission  of  ANDAs  and 
bioavailability  tests  for  all  oral  digoxin 
products  (the  requirement  for  the 
submission  of  ANDAs  was  stayed 
indefinitely  (41  FR  43135,  September 
30, 1976)),  (3)  required  a  mandatory 
FDA  certification  program  for  digoxin 
tablets  based  on  dissolution  testhig  by 
the  National  Center  for  Drug  Analysis, 
(4)  required  a  recall  of  any  previously 
marketed  batch  of  digoxin  tablets  found 
to  fail  United  States  Pharmacopeia 
(USP)  dissolution  specifications,  and  (5) 
set  forth  a  labeling  requirement  for  all 
oral  digoxin  products. 

In  the  preamble  to  the  proposed  rule, 
FDA  described  actions  that  have 
occurred  since  §  310.500  was  published 
that  render  the  regtUation  uimecessary. 
The  agency  discussed  the  1997  approval 
of  NDA  20-405  for  Lanoxin  (digoxin) 
Tablets  and  described  the  indications 
for  the  tablets,  which  differ  from  the 
indications  for  oral  digoxin  drug 
products  set  forth  in  §  310.500.  The 
agency  explained  that  because  of  the 
approval  of  NDA  20-405,  digoxin 
tablets  are  now  eligible  for  ANDAs 


under  section  505  of  the  act  (21  U.S.C. 
355). 

The  agency  also  noted  that  the 
dissolution  requirements  specified  in 
§  310.500  are  no  longer  used  as 
standards  in  the  certification  program 
and  are  therefore  obsolete.  The  agency 
concluded  that  regulation  of  these 
products  under  batch  certification  was 
no  longer  warranted. 

The  proposed  rule  referenced  a 
companion  notice  published  elsewhere 
in  the  Federal  Register  of  November  24, 
2000  (65  FR  70573),  reaffirming  the  new 
drug  status  of  oral  digoxin  products  and 
requiring  approved  applications  for 
marketing.  In  that  notice,  FDA  lifted  the 
stay  for  submitting  ANDAs  for  digoxin 
products  for  oral  use. 

n.  CoDunentB  and  the  Agency's 
Response 

Interested  persons  were  given  imtil 
Febnuuy  22,  2001,  to  submit  comments 
on  the  proposal.  FDA  received 
comments  from  four  manufacturers  of 
dnie  products  subject  to  the  proposal. 

(Comment  1)  Tluee  of  the  four 
submitted  comments  agreed  that  the 
agency  should  revoke  §  310.500.  One 
comment  identified  several  public 
health  reasons  to  revoke  §  310.500. 
Those  reasons  are  described  in  section 
n  of  this  document  and  incorporated 
into  the  agency's  response  to  the  one 
comment  that  opposed  revocation  of 
$310,500. 

A.  Opposition  to  Proposed  Rule 

(Comment  2)  One  comment  opposed 
the  agency's  proposed  rule  to  revoke 
§  310.500,  contending  that  the  batch 
certification  procedure  is  sufficient  for 
FDA  to  regulate  digoxin  tablets  and  that 
the  proposed  rule  is  inadequate  because 
FDA  &iled  to  Identify  a  public  health 
reason  or  change  of  focts  or 
circumstances  to  justify  revoking  its 
regulation  of  digoxin  tablets  under  batch 
ccnrtification. 

FDA  disagrees  with  this  comment. 
The  integrity  of  the  batch  certification 
process,  the  principal  concern  of  the 
comment,  is  not  the  relevant  issue.  The 
relevant  issue  is  whether  the 
certification  procedure  is  still  warranted 
in  light  of  new  information  or  changing 
drciunstances.  FDA  concludes  it  is  not 
warranted  and,  as  explained  in  section 
n  of  this  document,  has  determined  that 
revocation  of  $  310.500  is  rationally 
related  to  FDA's  statutory  obligation  to 
ensure  that  marketed  oral  digoxin  drug 
products  are  safe,  effective,  and 
properly  labeled  as  reflected  by  current 
scientific  knowledge  and  information. 

In  its  November  2000  proposed  rule 
and  a  companion  notice  published  in 
the  same  issue  of  the  Fedsral  Ragistar, 
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FDA  described  the  reasons  for  the 
agency's  plan  to  revoke  §  310.500.  As 
discussed  in  section  n  of  this  dociunent, 
the  agency  believes  those  reasons  are 
still  valid  and  that  revocation  of  the 
regulation  is  appropriate  and  required 
under  the  circumstances. 

As  noted  ih  the  proposed  rule  and 
companion  notice,  along  with  other 
prior  notices  referenced  in  the  proposed 
nde,  in  1974  FDA  established  the 
conditions  for  marketing  oral  digoxin 
drug  products  in  §  310.500  because  of 
safety  concerns  with  digoxin  products 
on  the  market.  Studies  had  shown 
clinically  significant  differences  in 
bioavailability  of  certain  oral  digoxin 
products.  This  variability  was  a  major 
concern  because  of  the  (kug's  narrow 
therapeutic  index  and  the  potential  risk 
presented  to  patients  using  digoxin 
products  of  varying  bioavailability. 
Therefore,  FDA  established  the 
regulations  to  provide  a  systematic 
regulatory  approach  to  ensiue 
uniformity  of  marketed  oral  digoxin 
products. 

The  conditions  for  marketing 
included,  among  other  things, 
requirements  for  submission  of  ANDAs, 
a  batch  certification  program  for  digoxin 
tablets  based  on  dissolution  testing,  and 
labeling  requirements  for  all  oral 
digoxin  drug  products.  The  requirement 
for  ANDAs  was  later  stayed  pending 
resolution  of  the  agency's  ANDA  policy. 
Absent  submission  of  ANDAs,  the  batch 
certification  program  was  the  oidy 
preclearance  requirement  for  digoxin 
tablets.  The  batch  certification  program 
was  not  intended  to  be  a  permanent 
solution  to  the  problem  of  digoxin 
variability,  but  a  stopgap  measure  to 
bring  the  potential  for  a  serious  health 
problem  under  control. 

In  that  1974  regulation,  the  agency 
also  announced  its  determination  that 
digoxin  products  for  oral  use  are  new 
drugs  within  the  meaning  of  section 
201{p)  of  the  act  (21  U.S.C.  321(p)). 
Because  of  the  need  for  an  optimal 
regulatory  program  to  ensure  the 
uniformity  of  oral  digoxin  drug 
products,  FDA  has,  over  the  years, 
considered  various  approaches  to  bring 
digoxin  into  the  new  drug  approval 
system. 

The  approval  of  NDA  20-405  for 
Lanoxin  "Tablets  represented  the  first 
step  in  regulating  all  oral  digoxin 
products  under  the  requirements  of 
section  505  of  the  act  and  the 
corresponding  regulations.  Approval  of 
that  NDA  was  also  important  because  it 
provided  data  to  help  establish  in  vivo 
bioavailability  and  bioequivalence  r 
standards  for  oral  digoxin  drug 
products.'  H  if'  •  ' ' 


The  approval  of  NDA  20-405  and  the 
new  information  that  emerged  from  the 
agency's  review  of  the  NDA  provide  a 
rational  basis  for  the  agency's  actions  to 
revoke  §  310.500.  Because  the  agency 
has  approved  an  NDA  for  digoxin 
tablets,  oral  digoxin  drug  products  are 
no  longer  covered  by  the  exemptions  set 
forth  in  Compliance  PoKcy  Guide  (CPG) 
7132C.02.  That  CPG  provides  priorities 
for  regulating  marketed  new  drugs 
without  approved  NDAs  or  ANDAs, 
such  as  oral  digoxin  products  regulated 
under  §  310.500. 

As  noted  in  one  comment,  FDA's 
decision  to  revoke  §  310.500  is  also 
supported  by  safety  concerns  related  to 
the  differences  in  labeling  of  the 
Lanoxin  drug  product  and  the  labeling 
required  xmder  §  310.500.  FDA 
approved  NDA  20-405  for  treatment  of 
mild  to  moderate  heart  failure  and  for 
atrial  fibrillation.  The  labeling  of 
§  310.500  provides  for  use  of  digoxin  in 
congestive  heart  failure  (all  degrees), 
atrid  fibrillation,  atrial  flutter, 
paroxysmal  atrial  tachycardia,  and 
cardiogenic  shock. 

The  labeled  indications  for  new 
drugs,  such  as  oral  digoxin  drug 
products,  must  be  supported  by 
substantial  evidence  derived  from 
adequate  and  well-controlled 
investigations,  including  clinical 
investigations.  (See  section  505(d)  of  the 
act  (21  U.S.C.  355(d)  and  §§  314.126. 
201.56.  and  201.57  (21  CFR  314.126, 
201.56,  and  201.57).)  Labeling 
indications  that  are  not  supported  by 
adequate  and  well-controlled  studies  are 
false  and  misleading,  in  violation  of 
section  502(a)  of  the  act  (21  U.S.C. 
352(a)).       . 

Except  for  the  data  to  support  the  two 
indications  approved  in  NDA  20-405, 
the  agency  is  not  aware  of  any  adequate 
and  well-controlled  studies  to  support 
the  indications  for  use  in  §  310.500. 
Thus,  the  labeling  of  oral  digoxin  as  set 
forth  in  §  310.500  is  outdated  and  does 
not  reflect  current  scientific  and 
medical  information  about  oral  digoxin. 
Moreover,  marketing  of  oral  digoxin 
drug  products  with  labeling  described 
in  §  310.500  could  present  a  risk  to 
patients  because  substantial  scientific 
evidence  to  establish  the  safety  and 
effectiveness  of  all  of  the  indications  in 
that  labeling  has  not  been  established. 

hi  addition.  tW  criteria  in  §  310.500 
are  not  current  because  the  dissolution 
requirements  specified  in  that 
regulation  are  no  longer  used  as 
standards  in  the  certification  program. 
The  dissolution  requirements  in 
§  310.500  differ  fitim  those  in  the 
ciurent  official  U.S.P.  monograph  for 
oral  digoxin  tablets  that  FDA  considers 
scientifically  appropriate.  Therefore,  the 


dissolution  requirements  specified  in 
§  310.500  for  digoxin  tablets  are 
obsolete. 

Furthermore,  as  described  in  a 
comment,  §  310.500  lacks  the  uniform 
standards  of  the  new  drug  approval 
system  that  ensure  predictable 
bioavailability  for  oral  digoxin  products. 
Digoxin  is  a  potent  drug  with  a  narrow 
therapeutic  index.  Slight  variations  in 
bioavailability  can  result  in  toxicity  or 
loss  of  effect.  Formulation  and 
manufacturing  controls  are  critical  to 
the  safe  and  effective  use  of  oral  digoxin 
drug  products.  Review  of  oral  digoxin 
through  the  new  drug  approval  process 
is  necessary  to  provide  adequate 
evidence  of  safety  and  substantial 
evidence  of  effectiveness,  as  well  as' 
adequate  information  about  formulation 
and  manufactiuing  procedures. 

In  addition  to  approval  requirements 
under  the  new  drug  approval  system,  all 
oral  digoxin  products  must  be  subject  to 
the  same  postmarketing  requirements  so 
that  changes  that  may  affect  the  safety 
or  effectiveness  of  the  products  can  be 
monitored.  Sponsors  of  products  not 
approved  through  the  new  drug 
approval  process,  such  as  oral  digoxin 
products  under  §  310.500,  may 
reformulate  their  products  or  make 
manufacturing  changes  without  seeking 
FDA  approval.  Such  changes  may  affect 
bioavailability  and  hence  may  affect  the 
safety  or  effectiveness  of  the  products. 

Additionally,  although  manufacturers 
of  such  unapproved  products  are 
required  tmder  21  CFR  310.305  to  report 
adverse  events  that  are  serious  and 
imexpected,  they  are  not  required  to 
report  all  adverse  events  associated  with 
dnig  use.  In  contrast,  manufacturers  of 
approved  new  drug  products  are 
required  to  report  all  adverse  events 
under  21  CFR  314.80.  Consequently, 
adverse  drug  events  that  may  reflect 
problems  with  the  safety  or 
effectiveness  of  oral  digoxin  products 
may  not  be  reported. 

Moreover,  allovdng  oral  digoxin 
products  to  be  marketed  under 
§  310.500  and  the  new  drug  approval 
process  creates  confusion  in  the 
marketplace  regarding  the 
substitutability  or  interchangeability  of 
the  drug  products.  Products  marketed 
under  §  310.500  and  those  approved 
under  the  new  drug  approval  system 
may  have  differences  in  bioavailability. 
Furthermore,  marketed  oral  digoxin 
products  cannot  be  considered  to  be 
therapeutically  equivalent,  and 
therefore  substitutable.  unless 
equivalence  is  demonstrated  through 
appropriate  bioequivalence  studies. 
Regulating  all  oral  digoxin  drug 
products  under  the  same  approval 
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process  would  eliminate  those  safety 
concerns. 

As  discussed  in  section  I  of  this 
dociunent  and  in  the  November  24, 
2000.  proposed  rule  and  its  companion 
notice  published  in  the  same  issue  of 
the  Federal  Register,  the  conditions 
established  in  §  310.500  for  marketing 
oral  digoxin  products  either  are  obsolete 
or  no  longer  warranted.  Because  of  the 
apfJroval  of  the  I^A  for  digoxin  tablets 
and  the  new  drug  status  of  oral  digoxin 
drug  products,  all  oral  digoxin  products 
can  and  must  be  regulated  under  the 
new  drug  approval  process  for  NDAs 
and  ANDAs  as  set  forth  in  section  505 
of  the  act.  Regulation  through  this 
process  protects  the  public  health  by 
ensuring  the  safety  and  efficacy  of  each 
oral  digoxin  drug  product.  Therefore, 
the  agency  is  revoking  that  regulation. 

B.  Requests  for  Extension  of  Time 

As  proposed,  the  final  rule  would 
become  effective  30  days  after  its  date 
of  publication  in  the  Federal  RagislBr. 

(Comment  3)  Three  comments  stated 
that  additional  time  is  needed  to 
prepare,  submit,  and  obtain  approval  of 
anNDA. 

1.  Digoxin  Elixir 

Two  comments  from  manufecturers  of 
digoxin  elixir  requested  a  2-year 
compliance  period.  One  comment, 
characterizing  digoxin  elixir  as 
medically  necessary,  noted  that  there 
are  only  two  manufacturers  of  digoxin 
elixir  drug  products  and  expressed 
concern  that  a  shortage  of  digoxin  elixir 
drug  products  may  occur  if  such 
products  were  removed  from  the  market 
30  days  after  publication  of  the  final 
rule  in  the  Federal  Register.  The 
comment  further  indicated  that 
preparation  of  an  application  for 
digoxin  elixir  is  complicated  by  the  fact 
that  there  is  no  reference  listed  drug  for 
digoxin  elixir  in  FDA's  "Approved  Drug 
Products  with  Therapeutic  Equivalence 
Evaluations"  (Orange  Book),  and 
thenfore,  no  guidance  is  currently 
available  from  the  agency  on  which  to 
base  a  submission  for  digoxin  elixir 
drug  products. 

Digoxin  elixir  is  a  medically 
necessary  dosage  form.  It  is  used 
primarily  in  the  pediatric  population  for 
the  treatment  of  atrial  fibrillation  and 
congestive  heart  failiire,  both  serious 
and  potentially  life-threatening 
diseases/conditions.  Available 
alternative  therapies  are  not  approved 
for  treating  atrial  fibrillation  and 
congestive  heart  failure  in  the  pediatric 
population.  Such  therapies  are  limited 
in  their  use  because  of  toxicities,  lack  of 
safety  and  efficacy  data  in  the  pediatric 
population,  and/or  lack  of  a  pediatric 


formulation  allowing  for  consistent 
administration  to  children.  There 
should  not  be  a  disruption  in  the 
marketplace  for  patients  who  need 
digoxin  elixir.  In  order  to  protect  the 
public  health,  FDA  plans  to  exercise  its 
enforcement  discretion  and  not  take 
regulatory  action  against  ciirrently 
marketed  unapproved  digoxin  elixir 
products  before  June  28,  2004.  This 
should  allow  sufficient  time  for  a 
manufacturer  to  conduct  the  required 
tests,  evaluate  the  data,  and  prepare  and 
submit  a  new  drug  application  to  FDA. 
After  that  date,  any  digoxin  elixir  drug 
product  on  the  market  without  an 
approved  NDA  or  ANDA  will  be  8ub)ect 
to  regulatory  action. 

2.  Digoxin  Tablets 

A  manufscturer  of  digoxin  tablets 
contends  that  FDA  must  extend  the 
effective  date  of  the  final  rule  for  at  least 
2  years  to  allow  current  producen  and 
marketers  of  the  drug  products  subject 
to  the  certification  program  to  prepare, 
submit,  and  obtain  an  approved  new 
drug  application. 

a.  Lack  of  notice.  In  its  comments,  the 
manufacturer  implies  that  the  firm  was 
not  aware  of  FDA's  intent  to  revoke 
§  310.500.  (The  comment's  allegation 
that  the  proposed  rule  was  issued  to 
settle  a  lawsuit  is  spurious.  The  agency 
was  preparing  the  proposed  rule  long 
before  the  party  to  that  suit  even 
approached  the  agency.) 

The  proposed  rule  itself  provides 
reasonable  notice  of  the  agency's  intent. 
The  manufacturer  has  had  more  than  a 
year  in  which  to  continue  marketing 
under  §  310.500  and.  at  the  same  time, 
pursue  approval  of  an  ANDA. 

Moreover,  a  reasonably  observant 
member  of  the  drug  industry  woiild 
have  known  for  a  number  of  years  that 
FDA  intended  to  revoke  §  310.500  and 
that  applications  approved  through  the 
new  oiug  approval  process  would  be 
required.  For  example,  articles  in  the 
trade  press  have  announced  the 
agency's  intention  to  require  approval  of 
oral  digoxin  through  the  new  drug 
approval  process.  (See  e.g..  F-D-C 
Reports.  July  6, 1992  at  7.)  NDA  20-405 
for  Lanoxin  (digoxin)  Tablets  was 
approved  in  September  1997.  The' 
approval  was  published  in  FDA's 
"Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations," 
and  also  was  reported  in  the  trade  press. 
(See  e.g..  F-D-C  Reports,  October  6. 
1997  at  TftG-2.)  Certainly  since  that 
time,  if  not  many  years  before,  the  drug 
industry  has  known  that  FDA  would 
change  its  approach  for  regulating  oral 
digaidn  products  and  that  the  agency 
would  take  action  to  revoke  $  310.500. 


b.  Takings  under  the  fifth 
amendment.  The  manufacturer  argues 
that  if  its  digoxin  drug  product  is 
removed  bom  the  market  30  days  after 
publication  of  the  final  rule  in  the 
Federal  Register,  the  potential  loss  to  its 
company  would  be  substantial  and 
could  constitute  a  "taking"  for  which 
the  Federal  Government  could  be 
financially  liable.  The  manufacturer  did 
not  submit  any  evidence  or  analysis  to 
support  its  views. 

FDA  disagrees  that  this  final  rule 
efiiects  a  taking  in  violation  of  the  fifth 
amendment  of  the  United  States 
Constitution.  The  Supreme  Court  has 
developed  three  factors  to  consider  in 
assessing  whether  a  regulatory  taking 
has  occiured:  (1)  The  character  of  the 
governmental  action,  (2)  its  economic 
impact,  and  (3)  its  interference  with 
reasonable  investment-backed 
expectations.  (See  Ruckelshaus  v. 
Monsanto  Co..  467  U.S.  986, 1005 
(1984).) 

The  force  of  any  one  of  these  facton 
may  be  "so  overwhelming  *  *  *  that  it 
disposes  of  the  taking  question" 
(Ruckelshaus.  467  U.S.  at  1005)  (finding 
interference  with  reasonable 
investment-backed  expectations  by  use 
of  trade  secret  information  in  pesticide 
approval  process  to  be  decisive).  So,  for 
example,  if  the  economic  impact  is  to 
rob  real  property  of  "all  economically 
beneficial  uses,"  the  regulation  effects  a 
taking  [Lucas  v.  South  Carolina  Coastal 
Council.  112  S.  Ct.  2886,  2899  (1992) 
emphasis  in  original).  Regulations  that 
cause  a  temporary  denial  of  property 
use,  however,  are  not  subject  to  such 
"per  se"  rules  but  entail  complex  factual 
assessments  of  the  purposes  and 
economic  effiects  of  government  actions. 
See  Tahoe-Sierra  Preservation  Council 
v.  Tahoe  Regional  Planning  Agency.  No. 
00<-1167,  2002  WL  654431  (U.S.  April 
23,  2002).  When  examined  in  light  of 
these  three  facton.  FDA's  revocation  of 
§  310.500  clearly  does  not  effect  a 
compensable  taking  under  the  fifth 
amendment  of  the  Constitution. 

i.  Qiaracter  of  the  governmental 
action.  With  respect  to  the  first  factor, 
courts  are  more  likely  to  find  a  taking 
when  the  interference  with  property  can 
be  characterized  as  a  physical  invasion 
by  the  Government  (e.g.  United  States  v. 
Causby.  328  U.S.  256,  261-62  (1946) 
(characterizing  Government's  use  of 
flight  path  just  over  property  as  physical 
invasion))  than  when  the  interference  is 
caused  by  a  regiilatory  program  that 
"adjust[s]  the  benefits  and  biudens  of 
economic  life  to  promote  the  common 
good."  (See  Perm  Central  Transp.  Co.  v. 
City  of  New  Yoik.  438  U.S.  104, 124 
(1978).)  Courts  have  accorded  particular 
deference  to  governmental  action  taken 
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to  protect  the  public  interest  in  health, 
safety,  and  welfare.  (See  Keystone 
Bituminous  Coal  Ass'n  v.  DeBenedictis. 
480  U.S.  470,  488  (1987).) 

In  this  case  the  governmental  action  is 
associated  with  a  regulatory  program 
designed  to  protect  the  health  and  safety 
of  the  public.  Revocation  of  §  310.500  is 
intended  to  ensine  that  digoxin  drug 
products  on  the  market  meet  the  current 
safety  and  efficacy  product  approval 
standards  and  are  regulated  in  the  same 
manner  as  other  drug  products  imder 
the  act.  As  such,  it  does  not  constitute 
governmental  action  that  would  be 
considered  a  taking. 

ii.  Economic  impact.  The  second 
factor  to  consider  is  the  economic 
impact  of  the  governmental  action. 
"There  is  no  fixed  formula  to  determine 
how  much  diminution  in  market  value 
is  allowable  without  the  fifth 
amendment  coming  into  play"  (Florida 
Rock  Indus.,  Inc.  v.  United  States.  791 
F.2d  893,  901  (Fed.  Cir.  1986),  cert, 
denied,  479  U.S.  1053  (1987)).  It  is  clear, 
however,  that  a  regulation's  economic 
impact  may  be  great  without  rising  to 
the  level  of  a  taking.  (See  Pace 
Resources  Inc.  v.  Shrewsbury  Township, 
808  F.2d  1023, 1031  (3d  Cir.).  cert, 
denied,  482  U.S.  906  (1987)  (no  taking 
even  given  reduction  in  value  from 
$800,000  to  $60,000);  Village  of  Euclid 
v.  Ambler  Realty  Co.,  272  U.S.  365 
(1926)  (no  taking  despite  75  percent 
diminution  in  value).)  Mere  denial  of 
the  most  profitable  or  beneficial  use  of 
property  does  not  require  a  finding  that 
a  taking  has  occurred.  (See  Florida  Rock 
Indus.,  Inc.  v.  United  States,  791  F.2d 
893,  901  (Fed.  Cir.  1986),  cert,  denied 
479  U.S.  1053  (1987);  see  also  Andrusy. 
Allard.  444  U.S.  51,  66  (1979).) 

In  assessing  whether  a  regulation 
effects  a  taking,  the  Supreme  Court  has 
considered  whether  the  regulation 
denies  an  owner  the  "economically 
viable"  use  of  its  property.  See.  e.g.. 
Keystone.  480  U.S.  at  499.  This  analysis 
involves  looking  not  just  at  what  has 
been  lost,  but  at  the  whole  "bundle"  of 
property  rights.  Andrus  v.  Allard.  444 
U.S.  at  65-66.  Courts  focus  on  the 
remaining  uses  permitted  and  the 
residual  value  of  the  property.  Pace 
Resources,  808  F.2d  at  1031.  Although 
it  is  undeniable  that  compliance  with 
these  regulations  will  cost  money  and 
may  mean  that  certain  product  names 
must  be  altered,  companies  will  not  be 
denied  the  economically  viable  use  of 
their  property. 

By  revoking  the  regulation,  the  agency 
is  not  taking  away  the  ability  of 
manufacturers  to  market  digoxin  drug 
products.  The  one  manufacturer  that 
might  be  affected  does  not  complain  in 
its  comments  that  it  would  be  unable  to 


produce  digoxin,  but  that  it  would  face 
"severe  difficulty  re-entering  the  market 
and  re-establishing  its  position  after  an 
absence  which  could  span  a  year  or 
more  while  waiting  for  FDA  to  approve 
an  NDA  or  ANDA."  The  manufactiu«r 
may  submit  an  NDA  or  ANDA  and  then 
market  its  digoxin  drug  product  after 
approval.  It  is  possible  that  this  could  be 
done  with  little  or  no  interruption  in 
marketing.  Therefore,  the  manufactuj«r 
has  "remaining  uses"  of  its  property  and 
does  not  suffer  loss  of  "economically 
viable  use"  of  property.  (See  Pace 
Resources,  808  F.  2d  at  1031;  and 
Keystone,  480  U.S.  at  499.) 
Consequently,  this  factor  also  does  not 
support  a  conclusion  that  revocation  of 
the  regulatory  provision  is  a  taking. 

iii.  Investment-backed 
expectation.The  final  factor  to  consider 
is  whether  a  company  has  a  reasonable 
investment-backed  expectation  in 
continuing  to  use  the  property  at  issue. 
To  be  reasonable,  expectations  must 
take  into  account  the  power  of  the  State 
to  regulate  in  the  public  interest.  (See 
Pace  Resources,  808  F.2d  at  1033.) 
Reasonable  expectations  must  also  take 
into  account  the  regulatory 
environment,  including  the 
foreseeability  of  changes  in  the 
regulatory  scheme.  "In  an  industry  that  . 
long  has  been  the  focus  of  great  public 
concern  and  significant  government 
regulation,"  Monsanto,  467  U.S.  at  1008, 
the  possibility  is  substantial  that  there 
will  be  additional  regulatory 
requirements.  "Those  who  do  business 
in  the  regulated  field  cannot  object  if  the 
legislative  scheme  is  buttressed  by 
subsequent  amendments  to  achieve  the 
legislative  end."  (See  Connolly  v. 
Pension  Benefit  Guarantee  Corp.,  475 
U.S.  211,  227  (1986).) 

The  manufacturer  is  a  regulated  body 
and,  as  such,  has  been  aware  fitim  the 
time  it  began  manufacturing  digoxin 
that  the  regulatory  scheme  could  be 
modified.  As  described  in  section 
II.B.2.a  of  this  document,  the 
manufacturer  has  had  notice  for  many 
years  that  the  regulatory  scheme  in 
§  310.500  would  be  changed.  As  with 
the  other  factors,  analysis  of  this  factor 
establishes  that  revoking  §  310.500  is 
not  a  taking  under  the  fifth  amendment. 

When  examined  in  light  of  these  three 
factors,  FDA's  revocation  of  §  310.500 
clearly  does  not  effect  a  compensable 
taking  under  the  fifth  amendment  of  the 
Constitution. 

c.  Market  disruption.  Contrary  to  the 
comment's  assertion,  FDA  does  not 
believe  that  a  disruption  in  the 
marketplace  of  digoxin  tablets  will 
occur  if,  should  it  be  necessary,  an 
unapproved  digoxin  tablet  product 
supplying  bom  15  to  20  percent  of  the 


maiiiet  is  taken  off  the  market.  As  the 
comment  recognizes,  there  are  two  other 
manufacturers  of  digoxin  tablets, 
holders  of  approved  NDAs.  FDA 
believes  that  these  manufacturers  are 
capable  of  satisfying  an  increased 
demand  for  digoxin  tablets. 

d.  Levothyroxine  sodium.  In  further 
support  of  its  contention  that  FDA 
extend  the  effective  date  of  the  final 
rule,  the  comment  alleges  that  the 
digoxin  tablet  drug  products  are  in  a 
situation  similar  to  that  in  which 
sponsors  of  levothyroxine  sodium  were 
allowed  a  minimtim  of  3  years  to  obtain 
approved  NDAs.  The  comment  contends 
that  FDA  should  accord  comparable 
time  for  completion  and  review  of 
digoxin  NDAs. 

The  agency's  handling  of 
levothyroxine  sodiiun  does  not  provide 
a  necessary  precedent  for  setting  an 
effective  date  for  approval  of  digoxin 
tablet  drug  products.  The  facts  involving 
digoxin  tablets  and  levothyroxine 
sodiiun  differ  in  at  least  two  significant 
ways.  First,  the  Federal  Register  notice 
of  August  14, 1997  (62  FR  43535) 
(announced  that  orally  administered 
drug  products  containing  levothyroxine 
sodiiun  are  new  drugs  and  announced 
the  conditions  for  marketing  the 
products),  was  the  first  time  FDA  issued 
any  public  announcement  of  the  new 
drug  status  of  levothyroxine  sodium 
products.  By  contrast,  in  the  Federal 
Register  of  November  24,  2000  (65  FR 
70573),  FDA  reaffirmed  the  agency's 
1974  determination  that  digoxin 
products  for  oral  use  are  new  drugs 
requiring  approved  NDAs.  Second,  and 
most  importantly,  when  FDA  published 
the  notice  on  levothyroxine  sodium 
drug  products,  there  were  no  approved 
NDAs  for.  the  products.  When  FDA 
published  the  proposed  rule  on  digoxin, 
on  the  other  hand,  there  were  two 
approved  products  on  the  market  for 
digoxin  tablets  under  NDA  20-405  and 
ANDA  40-282.  Because  FDA 
determined  that  levothyroxine  sodium 
drug  products  are  medically  necessary, 
sponsors  of  the  products  were  allowed 
3  years  to  obtain  approved  NDAs.  In 
contrast,  while  digoxin  tablets  may  be 
medically  necessary,  there  is  no  medical 
necessity  for  unapproved  digoxin 
tablets.  Unapproved  digoxin  tablets  may 
be  indicated  for  serious  cardiac 
conditions,  as  the  comment  claims,  but 
there  are  approved  digoxin  tablets  in 
sufficient  quantity  to  meet  the  market 
demand. 

To  summarize,  the  comment  has  set 
forth  no  sufficient  reason  to  justify  an 
extension.  Industry  has  been  on  notice 
for  a  number  of  years  that  §  310.500 
would  be  revoked  and  that  applications 
approved  through  the  new  drug 
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procediu^s  would  be  required.  It  is  the 
manufacturer's  responsibility  to  prove 
the  safety  and  efiiectiveness  of  its 
product(s). 

m.  Implementation  Plan 

A.  Digoxin  Elixir 

In  order  to  protect  the  public  health, 
FDA  plans  to  exercise  its  enforcement 
discretion  and  not  take  regulatory  action 
against  currently  marketed  unapproved 
digoxin  elixir  products  before  June  28, 
2004.  Any  unapproved  digoxin  elixir 
introduced  after  June  26,  2002,  will  be 
subject  to  regulatory  action  when  this 
rule  becomes  effective  on  July  26,  2002. 

B.  Digoxin  Tablets 

Any  unapproved  digoxin  tablet  will 
be  subject  to  regulatory  action  when  this 
rule  becomes  eflFective  on  July  26,  2002. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  the  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Section  202(a)  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  requires  that  agencies  prepare  a 
written  statement  of  anticipated  costs 
and  benefits  before  proposing  any  rule 
that  may  result  in  an  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  in  any  one  year  (adjusted 
annually  for  inflation).  Under  the 
Regulatory  Flexibility  Act,  unless  an 
agency  certifies  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  a  rule  on  small  entities. 

The  agency  has  reviewed  this  final 
rule  and  determined  that  it  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
order  and  these  two  statutes.  The 
Unfunded  Mandates  Reform  Act  of  1995 
does  not  require  FDA  to  prepare  a 
statement  of  costs  and  benefits  for  the 
final  rule  because  the  final  rule  is  not 
expected  to  result  in  any  1-year 
expenditure  that  would  exceed  $100 
million  adjusted  for  inflation.  The 
current  inflation-adjusted  statutory 
threshold  is  $110  million.  No  further 


analysis  is  required  under  the 
Regulatory  Flexibility  Act  because  the 
agency  has  determined  that  this  final 
rule  will  not  have  a  significant  effect  on 
a  substantial  number  of  small  entities. 

As  mentioned  in  the  proposed  rule, 
several  studies  have  indicated  a 
significant  variation  in  the 
bioavailability  of  digoxin  products  for 
oral  use.  FDA  published  the  January 
1974  regulation  that  established 
conditions  for  marketing  such  products, 
including  a  mandatory  batch 
certification  program  for  digoxin  tablets. 
In  the  proposed  rule,  FDA  described 
actions  that  have  occurred  since  that 
regulation  was  published  that  render  the 
January  1974  regulation  unnecessary. 
Therefore,  under  this  final  rule, 
manufactiuers  of  digoxin  products  will 
be  required  to  obtain  an  approved 
marketing  application  to  enter  or  remain 
on  the  market. 

In  the  proposed  rule.  FDA  noted  that 
one  of  the  manufacturers  of  digoxin 
tablets  had  not  already  obtained  an  NDA 
or  ANDA  and  would  need  to  obtain  an 
ANDA  to  remain  on  the  market.  In 
addition,  the  two  manufacturers  of 
digoxin  elixir  would  need  to  obtain 
approved  applications.  In  the  proposed 
rule,  the  agency  calculated  a  cost  of 
submitting  either  an  ANDA  or  505(b)(2) 
application,  based  on  an  estimate  of  480 
hours  to  complete  the  necessary 
paperwork. 

One  comment  disagreed  with  the 
estimate  of  480  hours,  contending  it  to 
be  a  gross  underestimate  of  the  actual 
time  required.  The  comment  did  not 
provide  an  alternate  estimate.  It  should 
be  noted  that  the  estimate  in  the 
proposed  rule  considered  that  the  three 
manufactiuers  in  question  would  be 
submitting  an  application  to  market  a 
dosage  form  they  were  already 
producing.  Nevertheless,  the  agency 
acknowledges  that  the  480-hour  figiue 
may  underestimate  the  actual  time 
required.  Accordingly,  for  this  final 
rule,  the  agency  estimates  the  time  to 
complete  an  ANDA  or  505(b)(2) 
application  to  be  between  480  and  720 
hoiu^. 

Using  a  2001  labor  rate  of  $49  per 
hour* .  and  asstuning  480  to  720  hours 
to  complete  the  required  application, 
the  one-time  cost  is  between  $23,500 
and  $35,300  ($49/hour  x  480  to  720 
hours).  The  one-time  cost  to  all  three 
firms  is  between  $70,600  and  $105,800 
(3  x  $23,500  to  $35,300). 

As  stated  in  the  proposed  nde,  FDA 
recognizes  there  will  be  futiue 
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submission  costs  for  new  manufacturers 
of  digoxin  for  oral  use,  and  estimates 
two  manufacturers  will  enter  the  market 
per  decade.  Some  additional  annual 
costs  may  also  be  incurred  over  the  life 
of  the  application.  While  there  may  be 
some  cost  savings  from  the  elimination 
of  the  batch  certification  requirement, 
the  savings  will  be  negligible. 

According  to  the  Small  Business 
Administration,  manufacturers  of 
pharmaceutical  preparations  with  750 
or  fewer  employees  are  considered 
small  entities.  Applying  this  definition, 
only  one  of  the  four  current 
manufacturers  that  will  inciu- 
submission  costs  is  a  small  entity.  In 
addition,  these  costs  are  likely  to 
represent  less  than  1  percent  of  gross 
revenue.  Therefore,  the  agency  certifies 
that  this  action  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

V.  EuTironmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Paperwork  Reduction  Act  of  1995 

This  final  rule  does  not  require 
information  collection  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  under  die  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13).  The  information  collection  consists 
of  the  submission  of  NDAs  or  ANDAs 
for  digoxin  products  for  oral  use.  The 
information  collection  requirements  for 
the  submission  of  NDAs  and  ANDAs  are 
contained  in  21  CFR  part  314  and  have 
been  approved  luider  OMB  control 
niunber  0910-0001,  which  expires  on 
March  31,  2005. 

List  of  Subjects  for  21  CFR  Part  310 

Administrative  practice  and 
procediue.  Drugs,  Labeling,  Medical 
devices,  Reporting  and  recordkeeping 
requirements. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs,  21  CFR  part  310  is 
amended  as  follows: 

PART  310— NEW  DRUGS 

1.  The  authority  ciution  for  21  CFR 
310  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  355,  360b-360f,  360),  361(a),  371,  374, 
375.  379e;  42  U.S.C.  216,  241.  242(a),  262, 
263b-263n. 
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S  31 0.500  ,  [Removed] 

2.  Section  310.500  Digoxin  products 
for  oral  use;  conditions  for  marketing  is 
removed. 

Dated:  June  17,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-16108  Filed  6-25-02;  8:45  ami 

BNXINQ  COOe  4160-01-S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

Now  Animal  Drugs;  Changs  of 
Sponsor's  Nams 

agency:  Food  and  Drug  Administration, 
HHS-  • 


action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor's  name  firom 


MoorMan's,  Inc.,  to  ADM  Alliance 
Nutrition,  Inc. 

DATES:  This  rule  is  effective  June  26, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-101),  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville.  MD  20855,  301-827-0209,  e- 
mail:  lluther@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION: 
MoorMan's,  Inc.,  1000  North  30th  St., 
Quincy,  IL  62305-3115,  has  informed 
FDA  of  a  change  of  sponsor's  name  to 
ADM  Alliance  Nutrition,  Inc. 
Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  510.600(c)  to 
reflect  the  change  of  sponsor's  name. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particidar  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  BOl-808. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling. 


Fimi  name  and  address 


ADM  Alliance  Nutrition,  Inc.,  1000  North  30lh  St..  Quincy.  IL  62305-3115 


Reporting  and  recordkeeping 
requirements. 

Therefore,  tmder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 

PART  510-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321. -331.  351,  352, 
353,  360b,  371.  379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  for  "MoorMan's,  Inc."  and  by 
alphabetically  addiiig  an  entry  for 
"ADM  Alliance  Nutrition.  Inc.";  and  in 
the  table  in  paragraph  (c)(2)  by  revising 
the  entry  for  "021930"  to  read  as 
follows. 


fSIOMO    Name*, 
labeler  codes  of 
applicattons. 

*        •        •        • 

(c)«  •  ' 
(1)  •  •  • 


and  drug 
of  approved 


Drug  lat)elercode 


021930 


(2)*  •  • 


Drug  lat)eler  code 


Firm  name  arxl  address 


021930 


ADM  AlliarKe  Nutrition,  Inc..  1000  North  30»h  St..  Quincy,  IL  6230S-3115 


Dated:  May  24,  2002. 
Andrew  J.  Beaulieu, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  02-16051  Filed  6-25-02;  8:45  am] 

BILLINQ  CODE  41S0-01-S 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01-02-060] 

RIN2115-AE47 

Drawbrldgs  Opsration  Rsgulations: 
Passaic  RIvar,  NJ 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  final  rule 
governing  the  operation  of  the  Route  7 
(Rutgers  Street)  Bridge,  at  mile  8.9, 


across  the  Passaic  River  at  Belleville, 
New  Jersey.  This  rule  allows  the  bridge 
to  remain  in  the  closed  position  from 
Jime  15,  2002  through  September  3, 
2002.  This  action  is  necessary  to 
facilitate  structural  work  at  the  bridge.  , 

DATES:  This  temporary  final  rule  is 
effective  firom  June  15,  2002  through 
September  3.  2002. 

ADDRESSES:  Material  received  from  the 
public,  as  well  as  dociunents  indicated 
in  this  preamble  as  being  available  in 
the  docket,  are  part  of  docket  (CGDOl- 
02-060)  and  are  available  for  inspection 
or  copying  at  the  First  Coast  Guard 
District,  Bridge  Branch  Office,  408 
Atlantic  Avenue,  Boston, 
Massachus^ts,  02110,  6:30  a.m.  to  3 
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p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOA  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  Area,  Project  Officer,  First  Coast 
Guard  District.  (212)  668-7165. 
SUPPlfMENTARY  INFORMATION: 

Regulatory  Information 

The  Coast  Guard  has  determined  that 
good  cause  exists  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  for  not  publishing  a  NPRM  with 
comment  and  for  making  this  rule 
effective  in  less  than  thirty  days  after 
publication  in  the  Federal  Register.  The 
Coast  Guard  believes  notice  and 
comment  are  unnecessary  because  the 
only  vessel  operator  upstream  from  the 
bridge  can  pass  under  the  bridge 
withoOt  a  bridge  opening.  In  view  of  the 
historic  absence  of  bridge  opening 
requests  and  the  demonstrated  need  to 
complete  structural  work  at  the  bridge, 
any  delay  encountered  in  this 
regulation's  effective  date  would  be 
unnecessary  and  contrary  to  the  public 
interest. 

Background 

The  Route  7  (Rutgers  Street)  Bridge,  at 
mile  8.9,  across  the  Passaic  River,  has  a 
vertical  clearance  of  8  feet  at  mean  high 
water,  and  13  feet  at  mean  low  water  in 
the  closed  position.  The  existing 
drawbridge  operating  regulations  are 
listed  at  33  CFR  117.73£Kk)  require  the 
bridge  to  open  on  signal  if  at  least  four- 
hours  notice  is  given. 

The  Route  7  Bridge  has  been  replaced 
with  a  new  Route  7  Bridge  located  at  the 
same  alignment  on  the  waterway  and 
with  the  same  vertical  clearance  as  the 
old  structure.  The  final  phase  of  bridge 
construction  involves  installation  of  the 
roadway  deck.  During  this  installation 
the  bridge  will  not  be  able  to  open  for 
vessel  traffic.  Presently  there  is  only  one 
vessel  operator  upstream  from  this 
bridge  and  that  vessel  can  pass  under 
the  bridge  without  a  bridge  opening. 

The  bridge  owner.  New  Jersey 
Department  of  Transportation,  requested 
a  temporary  regulation  to  facilitate  final 
structural  work  at  the  bridge.  The  Coast 
Guard  believes  this  rule  is  reasonable 
because  no  vessel  traffic  will  be 
precluded  from  transiting  this  bridge  as 
a  result  of  this  bridge  closure. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  upder  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procediues  of 


the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  This 
conclusion  is  based  on  the  fact  that  no 
known  vessel  traffic  will  be  prevented 
frt>m  transiting  the  bridge  as  a  result  of 
this  bridge  closiue. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  comprises  small 
businesses,  not-for  profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  on  the  fact  that 
no  known  vessels  will  be  prevented 
from  transiting  this  bridge  as  a  result  of 
this  bridge  closure. 

Asaistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforc^ent 
Fairness  Act  of  1996  (Pub.  U 104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  oa  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with,  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
vrish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  imder  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 


imfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
inciu  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  imfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  chilchen. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule' and 
concluded  that  under  figure  2-1 , 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  dociunentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  the 
temporary  final  rule. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal  ■ 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effiscts 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 


Federal  Register /Vol.  67.  No.  123  /  Wednesday.  June  26,  2002 /Rules  and  Regulations  42999 


energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  "Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  From  June  15,  2002  through 
September  3,  2002,  §  117.739  is 
temporarily  amended  by  suspending 
paragraph  (k)  and  adding  a  new 
paragraph  (q)  to  read  as  follows: 

f  11 7.739    Passaic  River 

***** 

(q)  The  draw  of  the  Route  7  (Rutgers 
Street)  Bridge,  mile  8.9,  need  not  open 
for  the  passage  of  vessel  traffic  from 
June  15,  2002  through  September  3, 
2002. 

Dated:  May  31  2002. 
J.L.  Grenier, 

Captain,  U.S.  Coast  Guard  Acting 
Commander,  First  Coast  Guard  District. 
(FR  Doc.  02-16130  Filed  6-25-02;  8:45  am] 
BtLUNO  CODE  4010-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA261-0344a;  FRL-7227-6] 

R«vislons  to  the  CalHomia  Stat* 
Implemantatlon  Plan,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
DIatrict 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  San 
Joaquin  Vdley  Unified  Air  Pollution 
Control  District  (SJVUAPCD)  portion  of 
the  California  State  Implementation 
Plan  (SIP).  These  revisions  concern 
volatile  organic  compound  (VOC) 
emissions  from  motor  vehicle  and 
mobile  equipment,  can  and  coil,  and 
wood  products  coating  operations,  as 
well  as,  VOC  emissions  from  graphic 
arts  and  polyester  resin  operations.  We 
are  approving  local  rules  that  regulate 
these  emission  sources  imder  the  Clean 
Air  Act  as  amended  in  1990  (CAA  or  the 
Act). 

DATES:  This  rule  is  effective  on  August 
26,  2002,  without  further  notice,  unless 
EPA  receives  adverse  comments  by  July 
26,  2002.  If  we  receive  such  comment, 
we  will  publish  a  timely  withdrawal  in 
the  Federal  Register  to  notify  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  K  office  during  normal 
business  hours.  You  may  also  see  copies 

Table  1.— Submitted  Rules 


of  the  submitted  SIP  revisions  at  the 
following  locations: 

Environmental  Protection  Agency,  Air 
Docket  (6102),  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW.. 
Washington  DC  20460; 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814;  and. 

San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  1990  East 
Gettysburg  Street,  Fresno,  CA  93726. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerald  S.  Wamsley,  Rulemaking  Office 
(AIR-4),  U.S.  Environmental  Protection 
Agency,  Region  DC,  (415)  947-4111. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 

A.  What  rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  purpose  of  the  submitted 
rule  revisions? 

n.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

C.  EPA  reconunendations  to  further 
improve  the  rules 

D.  Public  conunent  and  Hnal  action 
in.  Background  information 

A.  Why  were  these  rules  submitted? 
IV.  Administrative  Requirements 

L  The  SUte's  Submittal 

A.  What  rules  did  the  State  submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  dates  that  they  were 
adopted  by  the  SJVUAPCD  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 


Local  agency 


SJVUAPCD 
SJVUAPCD 
SJVUAPCD 
SJVUAPCD 
SJVUAPCD 


Rule  No. 


4602 
4604 
4606 
4607 
4684 


Rule  title 

Motor  Vehicle  and  Motiile  Equipment  Coating  Operations 

Can  and  Coil  Coating  Operations  

Wood  Products  Coating  Operations  

Graphic  Arts 

Polyester  Resin  Operations  


Adopted 


12/20«)1 
12/20A)1 
12/2a«)1 
12/20/01 
12/20/01 


Sut>mltted 


02/20A)2 
02/20/02 
02/20f02 
02/20/02 
02/20/02 


On  March  15,  2002,  these  rule 
submittals  were  found  to  meet  the 
completeness  criteria  in  40  CFR  part  51 
Appendix  V,  which  must  be  met  before 
formal  EPA  review. 


B.  Are  there  other  versions  of  these 
rules? 

We  approved  earlier  versions  of  the 
above  listed  rules  into  the  SIP  on  the 
following  dates:  Rule  4602,  November 
13, 1998;  Rule  4604,  November  18, 
1994;  Rule  4606,  March  22,  2000;  Rule 
4607,  November  13, 1998;  and.  Rule 
4684,  June  13, 1995.  Between  these  SIP 


incorporations  and  today.  CARB  made 
no  intervening  submittals  of  these  rules. 

C.  What  is  the  purpose  of  the  submitted 
rule  revisions? 

The  majority  of  changes  to  these  rules 
result  frtjm  adding  organic  solvent  use, 
disposal,  and  storage  requirements.  The 
changes  related  to  these  additions  are 
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listed  below.  Other  individual  rule 

changes  are  discussed  following  this 

review. 

— Each  rule's  purpose  and  applicability 
statements  were  changed  to  include 
organic  solvent  cleaning  as  well  as  the 
storage  and  disposal  of  organic 
solvents  and  waste  solvent  materials 
derived  from  coating  operations 
subject  to  the  rule. 

— Many  new  definitions  were  added  to 
each  rule.  Please  see  the  TSD  and 
attached  change  copy  of  a  given  rule 
to  examine  specific  definitions. 

— An  exemption  for  stripping  cured 
coating,  adhesives,  and  inks  was 
added.  However,  the  rule 
requirements  still  apply  to  cured 
coatings,  adhesives,  and  inks  used  in 
spray  application  equipment. 

— Where  they  exist.  Evaporative  Loss 
Minimization  requirements  will  be 
removed  as  of  November  14,  2002  to 
be  replaced  by  Organic  Solvent 
Cleaning,  Storage,  and  Disposal 
Requirements.  These  solvent  cleaning, 
storage  and  disposal  requirements  are 
added  to  each  rule  regardless  of  the 
status  of  the  Evaporative  Loss 
Minimization  provisions. 

— Recordkeeping  requirements  for 
cleaning  solvents  were  added.  Also, 
records  must  be  retained  for  5  years. 

— Solvent  compliance  statement 
reauirements  were  added. 
Rule  4602  included  the  following 

significant  changes  to  its  1998  SIP 

approved  version. 

—Compliance  via  add-on  controls  is 
allowed  so  long  as  it  is  equivalent  to 
the  coating  content  requirements  of 
the  rule. 

— High  Volume  Low  Pressure  spray 
application  requirements  were 
defined. 

— Alternative  coating  application  • 
methods  are  allowed  provided  they 
meet  a  65%  transfer  efficiency 
requirement. 

— ^Test  methods  for  determining  transfer 
efficiency  were  added. 

-^Where  multiple  test  methods  are 
listed,  a  violation  of  any  requirement 
of  the  rule  can  be  determined  by  any 
test  method  given. 
Rule  4604  included  the  following 

significant  changes  to  its  1994  SIP- 

approved  version. 

— ^An  exemption  has  been  added  for 

lubricants  used  in  the  can 

manufacturing  process. 
— Recordkeeping  for  emission  control 

?^stem  was  added, 
est  methods  for  determining  VOC 
content,  capture  efficiency,  and 
destruction  efficiency  were  updated. 
— ^Test  methods  for  detemining  vapor 
pressure  were  added. 


— Test  methods  for  determining  solvent 
losses  from  spray  gim  cleaning 
systems  were  added. 

— (Outdated  compliance  schedules  were 
removed. 

SJVUAPCD's  December  20,  2001 
amendments  to  Rule  4606  included  the 
following  significant  changes  to  its  2000 
SIP  approved  version. 

— The  20  gallons  of  coating  per  year 

exemption  was  changed  to  include  all 

wood  product  coating  operations  at  a 

stationary  source. 
^High  Volume  Low  Pressure  spray 

application  requirements  were 

defined. 
— ^Exempt  sources  using  less  than  20 

gallons  of  coating  per  year  may  keep 

monthly  records. 
— Test  methods  for  determining  captiire 

destruction  efficiency  were  updated. 
— ^Test  methods  for  detemining  vapor 

pressure  were  added. 

SJVUAPCD's  December  20,  2001 
amendments  to  Rule  4607  included  the 
following  significant  changes  to  its  1998 
SIP  approved  version. 

— Fine  arts  painting  was  exempted. 

— An  exemption  for  cleaning  operations 

in  pre-press  areas  was  added. 
— High  Voliune  Low  Pressure  spray 

application  requirements  were  added. 
— ^Test  methods  for  determining  capture 

efficiency,  coating  viscosity,  and 

destruction  efficiency  were  updated. 

Test  methods  were  added  for 

determining  vapor  pressure. 

SJVUAPCD's  December  20,  2001 
amendments  to  Rule  4684  included  the 
following  significant  changes  to  its  1995 
SIP  approved  version. 

— High  Volume  Low  Pressure  spray 
application  requirements  were  added. 

— Sections  concerning  cleaning  material 
and  storage  and  disposal  requirements 
will  be  removed  as  of  November  14, 
2002  to  be  replaced  by  solvent 
cleaning,  storage,  and  disposal 
requirements. 

— Wnere  more  than  one  test  method  is 
specified  for  determining  compliance, 
a  violation  as  determined  by  any  one 
method  constitutes  a  violation  of  the 
rule. 
The  TSD  for  a  given  rule  has  more 

information  about  these  rule  revisions. 

n.  EPA's  ETahiation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 
section  182(a)(2)(A)),  and  must  not  relax 
existing  requirements  (see  sections 


110(1)  and  193).  The  SJVUAPCD 
regulates  an  ozone  nonattainment  area 
(see  40  CFR  part  81),  so  these  rules  must 
fulfill  RACT. 

Guidance  and  policy  documents  that 
we  used  to  help  evaluate  specific 
enforceability  and  RACT  requirements 
consistently  include  the  following: 

— ^Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy 
that  concern  RACT.  52  FR  45044, 
November  24, 1987. 

— "Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and 
Deviations;  Clarification  to  Appendix 
D  of  November  24, 1987  Federal 
Register  Notice,"  (Blue  Book),  notice 
of  availability  published  in  the  May 
25, 1988  Federal  Register. 

— "National  Volatile  Organic  Compound 
Emission  Standards  for  Automobile 
Refinish  Coatings,"  at  40  CFR  part  59, 
Subpart  B.  However,  these  standards 
apply  to  the  manufacture  of  auto 
refinishing  coatings  and  not  to  their 
application.  Consequently,  these 
Subpart  B  standards  are  not  binding 
on  body  shops  and  auto  painters.  So. 
EPA  is  using  these  standards, 
California's  "Determination  of 
Reasonably  Available  Control 
Technology  (RACT)  and  Best 
Available  Retrofit  Control  Technology 
(BARCT)  for  Automotive  Refinishing 
Operations,"  and  other  California  air 
district  auto  refinishing  rules  to 
advise  our  review  of  Rule  4602.  Along 
with  these  guidance  documents,  EPA 
used  subsequent  agency  policy 
memoranda  and  guidance  to  evaluate 
Rule  4602. 

— "Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources  Volume  II:  Surface  Coating  of 
Cans,  Coils,  Paper.  Fabrics, 
Automobiles,  and  Light  Duty  Trucks." 
USEPA.  May  1977,  EPA-450/2-77- 
008. 

—"Guideline  Series:  Control  of  Volatile 
Organic  Compound  Emissions  from 

.   Wood  Furniture  Manufacturing 
Operations,"  USEPA,  April,  1996. 

—"Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources  Volume  Vni:  Graphic  Arts — 
Rotogravure  and  Flexography," 
USEPA.  December  1978,  EPA-450/2- 
78-033.  A  second  draft  CTG  was 
published  along  with  a  companion 
Altmnative  Control  Technique  (ACT) 
document: 

"Guideline  Series,  Control  of  Volatile 
Organic  Compound  Emissions  from 
Offset  Lithographic  Printing,"  Draft. 
USEPA,  OAQPS.  September  1993;  and 
"Alternative  Control  Techniques 
Document:  OBaet  Lithographic 
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Printing,"  USEPA,  OAQPS,  June  1994, 
EPA  453/R-94-054. 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

We  believe  these  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability,  RACT,  and  SIP 
relaxations.  The  TSD  has  more 
information  on  our  evaluation. 

C.  EPA  Recommendations  to  Further 
Improve  the  Rules. 

For  Rules  4602,  4606.  and  4607,  the 
respective  TSD  describes  additional  rule 
revisions  that  do  not  affect  EPA's 
current  action  but  are  recommended,  for 
the  next  time  the  local  agency  modifies 
the  rules. 

D.  Public  commqnt  and  final  action 

As  authorized  in  section  110(k)(3)  of 
the  Act,  EPA  is  fully  approving  the 


submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  July  26,  2002.  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  August  26, 
2002.  This  will  incorporate  these  rules 
into  the  federally  enforceable  SIP. 


Please  note  that  if  EPA  receives  any 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
conunent. 

m.  Background  Information 

A.  Why  were  these  rules  submitted? 

VOCs  help  produce  ground-level 
ozone  and  smog,  which  harm  himian 
health  and  the  environment.  Section 
110(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
emissions.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
rules. 


Table  2.— Ozone  Nonattainment  Milestones 


Date 


March  3,  1978 

May  26,  1988 

November  15,  1990 
May  15.  1991  


Event 


EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  anrwnded  in 
1977.  43  FR  8964;  40  CFR  81.305. 

EPA  notified  Govemors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  nf»aintain  the 
ozone  standard  and  requested  that  they  correct  the  deficiencies  (EPA's  SIP-Call).  See  sec- 
tion 1 10(a)(2)(H)  of  the  pre-amended  Act. 

Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549,  104  Stat.  2399,  codified  at 
42  use.  7401-7671q. 

Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  defident  RACT  rules  by 
this  date. 


IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  mmiber  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 


This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Cjovemment  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 


In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
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and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  26,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  May  22.  2002. 
Keith  Takata. 
Associate  Regional  Administrator,  Region  IX. 

Part  52.  Chapter  I,  Title  40  of  the  Code 
of  Federal  RegiUations  is  amended  as 
follows: 

PART  S2HAMEN0E0] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpwt  F— CalHomla 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(294)(i)(A)(5)  to 
read  as  follows: 

fS2.220    Mentmcatton  of  plan. 

•        •        *        *        • 

(c)*  •  * 
(294)*  •   • 

(i)*   *  • 

(A)*  •  • 

[3]  Rule  4802  adopted  on  April  11, 
1991  and  amended  on  December  20, 
2001:  Rule  4604  adopted  on  April  11, 
1991  and  amended  on  December  20. 
2001:  Rule  4606  adopted  on  December 
19. 1991  and  amended  on  December  20, 
2001:  RiUe  4607  adopted  on  April  11. 


1991  and  amended  on  December  20. 
2001:  and.  Rule  4684  adopted  on  May 
19. 1994  and  amended  on  December  20, 
2001. 

***** 

[FR  Doc.  02-16033  Filed  6-25-02;  8:45  am) 


ENVmONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[PAia3-41«Ba;  Fm.-7230-q 

Approval  and  Promulgation  of  Air 
QuaHty  bnplaniantatlon  Planaj 
Pannaylvania;  VOCand  NOx  RACT 
Dalanninaiione  for  I  If  aha¥  Ctiocolela 
USA  and  Pannaylvania  Power 
Company 

AOCNCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Direct  final  rule. 


f:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
Commonwealth  of  Pennsylvania's  State 
Implementation  Plan  (SIP).  The  revision 
was  submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  Hershey  Chocolate  USA  and 
the  Pennsylvania  Power  Company,  New 
Castle  Plant.  Hershey  Chocolate  USA  is 
located  in  Dauphin  County. 
Pexmsylvania  and  is  a  major  source  of 
nitrogen  oxides  (NOx).  The 
Pennsylvania  Power  Company's  New 
Castle  Plant  is  located  in  Lawrence 
County.  Pennsylvania  and  is  a  major 
source  of  volatile  organic  compounds 
(VOC)  and  NOx.  EPA  is  approving  this 
revision  to  establish  RACT  requirements 
in  the  SIP  in  accordance  with  the  Clean 
AirAct(CAA). 

DATES:  This  rule  is  effective  on  August 
26.  2002,  without  further  notice,  unless 
EPA  receives  adverse  written  conunent 
by  July  26,  2002.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 


I:  Written  comments  should 
be  mailed  to  David  L.  Arnold.  Branch 
Chief.  Air  Quality  Planning  & 
Information  Services  Branch.  Air 
Protection  CKvision,  Mailcode  3AP21, 
U.S.  Environmental  Protection  Agency, 
Region  ID,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  ^tection  Division. 


U.S.  Environmental  Protection  Agency, 
Region  m,  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103:  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460:  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Biireau  of  Air 
Quality  Control.  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Lewis  at  (215)  814-2185  or  Betty 
Harris  at  (215)  814-2168  or  via  e-mail  at 
lewis. janice®epa. gov  or 
harris.betty®epa.gov.  Please  note  that 
while  questions  may  be  posed  via  e- 
mail,  formal  comments  must  be 
submitted,  in  writing,  as  indicated  in 
the  AD0RES8E8  section  of  this  document. 
8UPPI.EIIENTARY  INFORMATION: 

I.  Background 

Pursuant  to  sections  182(b)(2)  and 
182(f)  of  the  Clean  Air  Act  (CAA).  the 
Commonwealth  of  Pennsylvania  (the 
Commonwealth  or  Pennsylvania)  is 
required  to  establish  and  implement 
RACT  for  all  major  VOC  and  NOx 
isources.  The  major  source  size  is 
determined  by  its  location,  the 
classification  of  that  area  and  whether  it 
is  located  in  the  ozone  transport  region 
(OTR).  Under  section  184  of  the  CAA. 
RACT  as  specified  in  sections  182(b)(2) 
and  182(f)  applies  throughout  the  OTR. 
The  entire  Commonwealth  is  located 
within  the  OTR.  Therefore.  RACT  is 
applicable  statewide  in  Pennsylvania. 

n.  Sammary  of  the  SIP  RerisiMis 

On  December  21.  2001.  PADEP 
submitted  formal  revisions  to  its  SIP  to 
establish  and  impose  RACT  for  several 
major  sources  of  VOC  and  NOx.  This 
rulemaking  pertains  to  two  of  those 
sources.  The  other  sources  are  the 
subject  of  separate  rulemaking  actions. 
The  RACT  determinations  and 
requirements  are  included  in  plan 
approvals  or  operating  permits  issued 
by  PADEP. 

(1)  Hershey  Chocolate  USA  (Hershey) 
is  a  chocolate  candy  and  confectionery 
manufacturing  facility.  This  facility  is 
located  in  Dauphin  Coimty. 
Pennsylvania  and  is  a  major  NOx 
emitting  facility.  In  this  instance,  RACT 
has  been  established  and  imposed  by 
PADEP  in  an  operating  permit.  On 
December  21.  2001,  PADEP  submitted 
Operating  Permit  No.  OP  22-02004A  to 
EPA  as  a  SIP  revision.  This  permit 
requires  Hershey  to  ensure  that  all 
combustion  units  subject  to  monitoring, 
recordkeeping  and  reporting 
requirements  comply  with  RACT.  In 
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addition,  all  facility  units  must  be 
operated  and  maintained  in  a  manner 
consistent  with  good  operating  and 
management  practices.  Operating  Permit 
No.  OP  22-02004A  also  requires 
Hershey  NOx  emissions  limit  of  100 
tons  per  year.  NOx  emissions  from 
Hershey's  Boilers  Nos.  5  and  7  shall  not 
exceed  0.54  Ib/mmBtu  when  firing 
natural  gas  and  0.45  Ib/nunBtu  when 
firing  No.  6  fuel  oil.  Combined  NOx 
emissions  from  Boilers  Nos.  5  and  7 
shall  not  exceed  14  tons  per  consecutive 
12  month  period.  This  limit  represents 
an  annual  capacity  factor  of  less  than 
two  percent  which  satisfies  the 
presumptive  RACT  requirements 
specified  under  25  PA  Code  section 
129.93  (c)(5)  of  the  SIP.  NOx  emissions 
from  Boilers  Nos.  2  and  3  shall  not 
exceed  0.04  Ib/mmBtu  when  firing 
natiiral  gas  and  0.40  Ib/mmBtu  when 
firing  No.  6  fuel  oil.  These  emission 
rates  must  be  verified  aimually  by  stack 
testing  or  other  means  approved  by 
PADS'.  Records  must  be  maintained  in 
accordance  with  25  Pa  Code,  section 
129.95  requirements. 

(2)  Pennsylvania  Power  Company 
(PPC),  New  Castle  Plant,  is  a  utility 
facility.  This  facility  is  located  in 
Lawrence  County,  Pennsylvania  and  is 
a  major  VOC  and  NOx  emitting  facility. 
There  are  several  large  combustion  units 
at  this  facility,' and  they  include  five 
medium  bituminous  coal-fired  steam 
electric  generating  units  and  two  oil- 
fired  diesel  generators.  RACT  has  been 
established  and  imposed  by  PADEP  in 
an  operating  permit  issued  by  the  state. 
On  December  2 1 ,  2001 ,  PADEP 
submitted  Operating  Permit  No.  OP  37- 
0023  to  EPA  as  a  SIP  revision.  This 
permit  requires  that  NOX  emission  rates 
for  PPC  Boilers  Nos.  3,  4  and  5  shall  not 
exceed  0.50  Ib/mmBtu  on  a  30-day 
rolling  average.  The  NOx  emission  rates 
for  PPC  Boilers  Nos.  1  and  2  shall  not 
exceed  0.50  Ib/mmBtu  on  an  annual 
basis.  PPC's  Electron  Diesel  units  A  and 
B  shall  have  an  annual  capacity  factor 
for  each  diesel  unit  at  less  than  5 
percent  as  required  under  25  PA  Code 
section  129.93  {c)(5)  of  the  SIP.  All 
combustion  units  are  subject  to 
monitoring,  recordkeeping  and 
reporting  requirements,  and  must 
comply  with  RACT.  PPC  must  maintain 
all  records  in  accordance  with  the 
recordkeeping  requirements  of  25  PA 
Code  section  129.95.  All  units  must  be 
operated  and  maintained  in  a  manner 
consistent  with  good  air  pollution 
control  practices  and  manufacturer's 
specifications  as  identified  in  PPC's 
operating  permit.  These  records  shall  be 
retained  for  two  years,  and  made 
available  to  PADEP  upon  request. 


m.  EPA's  Evaluatitm  of  the  SIP 
Revisions 

EPA  is  approving  these  SIP  submittals 
because  the  Commonwealth  established 
and  imposed  requirements  in 
accordance  with  the  criteria  set  forth  in 
SIP-approved  regulations  for  imposing 
RACT  or  for  limiting  a  source's  potential 
to  emit.  The  Commonwealth  has  also 
imposed  recordkeeping,  monitoring, 
and  testing  requirements  on  these 
sources  sufficient  to  determine 
compliance  with  these  requirements. 

IV.  Final  Action 

EPA  is  approving  revisions  to  the 
Commonwealth  of  Pennsylvania's  SIP 
which  establishes  and  requires  RACT 
for  Hershey  Chocolate  USA  located  in 
Dauphin  County,  Pennsylvania  and 
Pennsylvania  Power  Company's  New 
Castle  Plant,  located  in  Lawrence 
County,  Pennsylvania.  EPA  is 
publishing  this  rule  without  prior 
proposal  because  we  view  this  as  a 
noncontroversial  amendment  and 
.  anticipate  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 
filed.  This  direct  final  rule  will  be 
effective  on  August  26,  2002.  without 
further  notice  unless  we  receive  adverse 
comment  by  July  26,  2002.  If  EPA  . 
receives  adverse  conunent,  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  for  a 
specific  source  or  subset  of  sources 
covered  by  an  amendment,  paragraph, 
or  section  of  this  rule,  only  that 
amendment,  paragraph,  or  section  of 
that  source  or  subset  of  sources  will  be 
withdrawn. 

V.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 


requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regiilatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  di«tribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtar>'  consensus 
standards  (VCS),  EPA  has  no  authority- 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Jhus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
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provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability:  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect  - 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  Hershey 
Chocolate  USA  and  Pennsylvania  Power 
Company,  New  Castle  Plant. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  ffled  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  26,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
approving  the  Commonwealth's  source- 
specific  RACT  requirements  to  control 
VOC  and  NOx  from  Hershey  Chocolate 
USA  and  Pennsylvania  Power 
Company,  New  Castle  Plant,  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  hicorporation  by 
reference,  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
reqiiirements. 


Dated:  )une  3.  2002. 
Thomas  C  Voltaggio, 
Acting  Regional  Administrator.  Region  IB. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(194)  to  read  as 
follows: 

IS2.2020    Mantmealion  of  plan. 

•        *        •        •        * 

(c)  •  *  • 

(194)  Revisions  pertaining  to  VOC  and 
NOx  RACT  determinations  for  a  major 
soiux:e  submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
on  December  21,  2001. 

(i)  Incorporation  by  reference. 

(A)  A  letter  submitted  on  December 
21,  2001  by  the  Pennsylvania 
Department  of  Environmental  Protection 
transmitting  source-specific  VOC  and 
NOx  RACT  determinations. 

(B)  Operating  permit  (OP) : 

(1)  Hershey  Chocolate  USA,  Dauphin 
County,  22-02004A,  effective  January 
24,  2000. 

[2]  Pennsylvania  Power  Company, 
Lawrence  County,  New  Castle  Plant,  OP 
37-0023,  effective  April  8,  1999. 

(ii)  Additional  Material — Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  for  the  source  listed  in 
paragraph  (c)(194)(i)(B)  of  this  section. 

(FR  Doc.  02-16036  Filed  6-25-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA247-«982:  Fm.-7227-2] 

RavMona  to  the  California  State 
Implawantatlon  Plan,  South  Coaat  Air 
Quality  Managamant  DIatrlet 

AQCNCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  EPA  is  finalizing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  portion 
of  the  California  State  Implementation 
Plan  (SIP).  This  action  was  proposed  in 
the  Federal  Register  on  February  25, 
2002  and  concerns  volatile  organic 
compound  (VOC)  emissions  from  food 
product  manufactviring  and  processing 
operations.  Under  authority  of  the  Clean 
Air  Act  as  amended  in  1990  (CAA  or  the 
Act),  this  action  simultaneously 
approves  a  local  rule  regidating  these 
emission  sources  and  directs  California 
to  correct  rule  deficiencies. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
July  26.  2002. 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901; 

Environmental  Protection  Agency,  Air 
Docket  (6102),  Ariel  Rios  Building, 
1200  Peimsylvania  Avenue,  NW., 
Washington  DC  20460; 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section.  1001  "I"  Street, 
Sacramento,  CA  95814;  and. 

South  Coast  Air  Quality  Management 
District,  21865  East  Copley  Drive, 
Diamond  Bar.  CA  91765. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerald  S.  Wamsley,  Rulemaking  Office 
(AIR-4).  U.S.  Enviroiunental  Protection 
Agency,  Region  K,  (415)  947-4111. 

8UPPI.EMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

I.  Propoaed  Action 

On  February  25,  2002  (67  FR  8493), 
EPA  proposed  a  limited  approval  and 
limited  disapproval  of  the  following 
rule  that  was  submitted  for 
incorporation  into  the  California  SIP. 


Local  agency 

Rule  No. 

Ruletnie 

Adopted 

Submitted 

SCAQMD 

1131 

09/1  SAX) 

05/08/01 
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We  proposed  a  limited  approval 
because  we  determined  that  this  rule 
improves  the  SEP  and  is  largely 
consistent  with  the  relevant  CAA 
requirements.  We  simultaneously 
proposed  a  limited  disapproval  because 
some  rule  provisions  conflict  with 
section  110  and  part  D  of  the  Act.  Rule 
1131's  subsection  (c)(1)(C)  allows  for  an 
alternative  compliance  plan  subject ,to 
review  by  the  Executive  Officer  without 
specifying  the  criteria  and  emission 
estimation  protocols  for  determining 
compliance.  This  deficiency  is 
inconsistent  with  the  CAA  Section 
110(a)  requirement  that  rules  be 
federally  enforceable. 

Our  proposed  action  contains  more 
information  on  the  basis  for  this 
rulemaking  and  on  our  evaluation  of  the 
submittal. 

n.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  received  no  comments 
concerning  our  proposed  action  on  Rule 
1131. 

m.  EPA  Action 

No  comments  were  submitted  that 
change  our  assessment  of  the  rule  as 
described  in  our  proposed  action. 
Therefore,  as  authorized  in  sections 
110(k){3)  and  301(a)  of  the  Act.  EPA  is 
finalizing  a  limited  approval  of  the 
submitted  rule.  This  action  incorporates 
the  submitted  rule  into  the  California 
SIP.  including  those  provisions 
identified  as  deficient.  As  authorized 
vmder  section  110(k)(3).  EPA  is 
simidtaneously  finalizing  a  limited 
disapproval  of  the  rule.  As  a  result, 
sanctions  will  be  imposed  unless  EPA 
approves  subsequent  SIP  revisions  that 
correct  the  rule  deficiencies  within  18 
months  of  the  effective  date  of  this 
action.  These  sanctions  will  be  imposed 
imder  section  179  of  the  Act  according- 
to  40  CFR  52.31.  In  addition,  EPA  must 
promulgate  a  federal  implementation 
plan  (Fff)  under  section  110(c)  unless 
we  approve  subsequent  SIP  revisions 
that  correct  the  rule  deficiencies  within 
24  months.  Note  that  the  submitted  rule 
has  been  adopted  by  the  SCAQMD,  and 
EPA's  final  limited  disapproval  does  not 
prevent  the  local  agency  from  enforcing 
it.  •  . 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  entitled 
"Regulatory  Planning  and  Review." 


B.  Executive  Order  13045 

Executive  Order  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children,  ff 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C.  Executive  Order  13132 

Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10. 
1999)  revokes  and  replaces  Executive  . 
Orders  12612.  Federalism  and  12875. 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regiUation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with  ■ 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
r^ulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regiUation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

D.  Executive  Order  131 75 

Executive  Order  13175,  entitied 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
die  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effiects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

E.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantiy  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
Fed.  Reg.  28355  (May  22,  2001))  because 
it  is  not  a  significant  regulatory  action 
under  Executive  Order  12866. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any    . 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimnber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities  because  SIP 
approvals  under  section  110  and 
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subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

EPA's  disapproval  of  the  state  request 
under  section  110  and  subchapter  1,  part 
D  of  the  Clean  Air  Act  does  not  affect 
any  existing  requirements  applicable  to 
small  entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Moreover,  due  to  the  natiire  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  acts 
on  pre-existing  requirements  under 
State  or  local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 


governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VcS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
reqiured  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  26,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub)ect8  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovenunental  relations.  Ozone, 
Reporting  and  recordkeeping 


requirements.  Volatile  organic 
compounds. 

Dated:  May  22.  2002. 
Keith  Takata, 

Associate  Regional  Administrator.  Region  DC. 

Part  52,  Chapter  1,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— CalHomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(284)(i)(B)(5)  to 
read  as  follows: 

fS2.220    MantHlcatlonofpton. 

•        •        *        *        • 

(c)'  •  • 
(284)'   •   • 
(i)  •   •   * 
(B)*   *   • 

(5)  Rule  1131  adopted  on  September 
15,  2000. 


[FR  Doc.  02-16138  Filed  6-25-02;  8:45  am) 
ILUMO  COOK  saw  80  P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Doefcat  IO-15-0995a:  FRL-7232-1] 

Approval  and  Promulgation  of 
Sandpoint,  Idaho.  Air  Quality 
Implamantatlon  Plan 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  taking  direct  final  action  to 
approve  a  State  Implementation  Plan 
(Sn*)  revision  submitted  by  the 
Governor's  designee  for  the  Sandpoint 
nonattainment  area  in  the  State  of 
Idaho. 

Sandpoint  was  classified  as 
nonattaiiunent  for  particiilate  matter 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  micrometers 
(PMio)  piirsuant  to  the  Clean  Air  Act 
Amendments  of  1990.  As  a  result,  Idaho 
was  required  to  submit  a  plan  for 
bringing  the  area  into  attainment.  This 
action  approves  the  plan  for  Sandpoint 
submitted  on  August  16, 1996. 
DATES:  This  direct  final  rule  will  be 
effective  August  26,  2002,  imless  EPA 
receives  adverse  comment  by  July  26, 
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2002.  If  adverse  comments  are  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Mail  written  comments  to 
Donna  Deneen,  EPA,  Region  10,  Office 
of  Air  Quality  (OAQ-107),  1200  Sixth 
Avenue,  Seattle,  Washington  98101. 
Copies  of  the  State's  request  and  other 
information  supporting  this  action  are 
available  for  inspection  during  normal 
business  hoiu-s  at  the  following 
locations:  EPA,  Office  of  Air  Quality 
(OAQ-107),  1200  Sixth  Avenue.  Seattle, 
Washington  98101,  and  State  of  Idaho 
Department  of  Environmental  Quality, 
1445  North  Orchard,  Boise,  ID  83706- 
2239. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Deneen,  EPA  Region  10,  Office  of 
Air  Quality,  at  (206)  553-6706. 
SUPPI.EMENTARY  INFORMATION: 
Throughout  this  document,  the  words 
"we,"  "us,"  or  "our"  mean  the 
Enviroiunental  Protection  Agency 
(EPA).  Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
conunent. 
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I.  Sandpoint  SIP  Revision 

A.  What  Action  Are  We  Talking? 

In  this  action,  we  are  approving  the 
Sandpoint  SIP  revision  submitted  by  the 
State  of  Idaho,  Department  of  Health 
and  Welfare,  Division  of  Environmental 


Quality  (IDEQ,  Idaho,  or  State)  on 
August  16, 1996.1  We  are  approving  this 
revision  because  we  believe  the  State 
adequately  demonstrates  that  the 
control  measures  being  implemented  in 
Sandpoint  result  in  attaiiunent  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  PMio  promulgated  on  July 
1, 1987,2  as  required  by  the  Clean  Air 
Act  Amendments  of  1990. 

B.  What  Is  the  Background  for  This 
Action?. 

Idaho  began  monitoring  PMio  in  the 
Sandpoint  area  in  1986.  Data  collected 
between  1986  and  1990  showed  the 
Sandpoint  area  violated  the  NAAQS  for 
PMio.  In  the  1990  Amendments  to  the 
Clean  Air  Act,  areas  that  violated  the 
PMio  NAAQS  prior  to  1989  were,  by 
law,  designated  nonattainment  for  PMio 
and  classified  as  moderate  under 
sections  107(d)(4)(B)  and  188(a).3 
Because  Sandpoint  was  one  of  those 
areas  (see  56  FR  56694  (November  6, 
1991)  and  40  CFR  81.313),  Idaho  was 
required  to  adopt  and  submit  a  PMio  SIP 
that  addressed  the  requirements  of 
section  189  of  the  Act. 

Idaho  initially  submitted  a  PMio  SIP 
for  the  Sandpoint  area  in  May  of  1993. 
Our  initial  review  found  it  complete, 
but  our  technical  review  uncovered 
deficiencies  in  the  plan.  Over  the  next 
3  years,  Idaho,  the  local  agencies  and 
conununity  in  Sandpoint  worked  to 
develop  a  new  PMio  SIP  that  addressed 
the  deficiencies  of  the  1993  submittal. 

On  August  16, 1996,  the  State  of 
Idaho  submitted  a  revised  PMio  SIP  for 


1  During  the  2000  legislative  session,  the  Division 
of  Environmental  Quality  became  a  separate 
department  rather  than  a  division  of  the  Idaho 
Department  of  Health  and  Welfare,  which  remained 
a  separate  department.  See  Idaho  Code  sections  39- 
102 A  and  39-104.  At  the  same  time,  the 
Department  of  Environmental  Quality  was  given  the 
air  pollution  planning  authorities  previously  held 
by  the  Department  of  Health  and  Welfare.  See  Idaho 
Code  sections  39-108  to  39-1 18D.  All  references  in 
this  notice  "IDEQ"  shall  refer  to  the  Idaho 
Department  of  Health  and  Welfare,  Division  of 
Environmental  Quality,  and  the  Idaho  Department 
of  Health  and  Welfare,  as  appropriate. 

2  On  July  18, 1997  EPA  promulgated  revised  and 
new  standards  for  PMio  and  PM25  (62  FR  38651). 
The  U.S.  Court  of  Appeals  for  the  D.C.  Circuit  in 
American  Trucking  Assoc.,  Inc.,  et  al.  v.  USEPA, 
No.  97-1440  (May  14, 1999)  issued  an  opinion  that, 
among  other  things,  vacated  the  new  standards  for 
PMio  that  were  published  on  July  18. 1997  and 
became  effective  September  16,  1997.  However,  the 
PMio  standards  promulgated  on  |uly  1, 1987  were 
not  an  issue  in  this  litigation,  and  the  Court's 
decision  does  not  affect  the  applicability  of  those 
standards  in  the  Sandpoint  area.  Codification  of 
those  standards  continue  to  be  recorded  at  40  CFR 
50.6. 

3  The  1990  Amendments  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Public  Law 
101-549, 104  Stat.  2399.  References  herein  are  to 
the  Clean  Air  Act,  as  amended  (CAA  or  Act).  The 
Clean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C.  7401,  et  seq. 


the  Sandpoint  nonattainment  area, 
replacing  and  addressing  the 
deficiencies  in  the  1993  submittal.  We 
have  completed  a  review  of  the 
technical  and  administrative  adequacy 
of  this  plan  and  presented  the  results  in 
a  Technical  Support  Document  (TSD). 
The  TSD  provides  the  basis  for  our 
approval  of  the  plan  and  discusses  in 
more  detail  the  air  quality  planning 
requirements  for  moderate  PMio 
nonattainment  areas  in  subparts  1  and  4 
of  title  I  of  the  Act.''  Based  on  our 
review,  we  believe  the  plan  brings  the 
area  into  attainment  and,  therefore,  are 
approving  it  in  this  notice. 

C.  What  Impact  Does  This  Action  Have 
on  the  Sandpoint  Community? 

EPA's  approval  of  this  SIP  revision 
brings  Sandpoint  a  step  closer  to 
becoming  an  attaiiunent  area  for  PMio. 
A  redesignation  to  attaiiunent  would 
relieve  the  Sandpoint  area  of  certain 
obligations  currently  in  place  because  of 
its  nonattainment  status. 

Although  the  SIP  revision  contains 
emission  reduction  control  measures 
that  impact  residential  wood 
combustion,  roadways,  and  industrial 
facilities,  these  control  measures  have 
been  in  place  and  have  been  enforceable 
by  the  State  since  1996.  Therefore,  our 
approval  of  these  measures  now  has 
little  or  no  additional  impact  on  the 
Sandpoint  community. 

D.  What  Does  the  Emissions  Inventory 
for  the  Sandpoint  SIP  Revision  Show? 

Section  172(c)(3)  of  the  Act  requires 
that  a  nonattaiiunent  plan  include  a 
comprehensive,  accurate,  and  current 
inventory  of  actual  emissions  &t)m  all 
sources  of  relevant  pollutants  in  the 
nonattainment  area.  The  emissions 
inventory  should  also  include  a 
comprehensive,  accvuate,  and  current 
inventory  of  allowable  emissions  in  the 
area. 

An  emissions  inventory  provides 
information  about  the  relative 
contribution  of  pollution  soiuces  within 
an  airshed.  It  forms  the  basis  for 
evaluating  control  strategies,  tracking 
emission  reductions,  and  measuring 
growth.  Because  this  information  is 
required  for  an  area's  attainment 
demonstration  (or  its  demonstration  that 
it  cannot  practicably  attain)  an  accurate 
emissions  inventory  must  accompany 
each  attainment  plan  submission  (57  FR 
13539). 


^For  more  detailed  discussion  of  the 
interpretations  of  title  I,  see  our  "General 
Preamble."  which  descrities  our  preliminar>'  views 
on  how  we  intend  to  review  SIP's  and  SIP  revisions. 
(See  generally  57  FR  13498  (April  16, 1992)  and  57 
FR  18070  (April  28. 1992)). 
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The  emissions  inventory  for  the  1996 
Sandpoint  SIP  consists  of  the  actual 
emissions  from  industrial  soiuces  in 
1993  and  the  projected  emissions  from 
area  sources  in  1994.  The  reason  the 
inventory  covers  two  different  years  is 
because  it  uses  some,  but  not  all,  of  the 
inventory  prepared  for  the  SIP  originally 
submitted  by  Idaho  in  1993.  For  the 

1993  SIP,  emissions  inventories  were 
developed  for  two  separate  time 
periods:  1990  (actual  emissions)  and 

1994  (projected  emissions).  When  the 
State  began  preparing  the  1996  SIP 
using  the  same  data,  concerns  were 
raised  about  using  the  values  in  the 


1990  inventory  for  industrial  sources 
because  they  might  not  acciuately 
reflect  projected  growth  at  the  sources. 
To  address  these  concerns,  the  State 
updated  the  base-year  inventory  to 
reflect  actual  emissions  frum  industry  in 
1993.  It  did  not,  however,  update  the 
area  source  inventory  because  there  was 
no  indication  that  the  area  source 
inventories  were  not  representative.  In 
order  to  work  with  an  area  source 
inventory  that  covered  a  similar  time 
period  as  the  industrial  inventory,  the 
State  used  the  1994  projected  area 
source  inventory  instead  of  the  199Q 


actual  area  source  inventory  for  its 
baseline  area  source  inventory. 

As  shown  below  in  Table  I,  the  three 
largest  daily  wintertime  PMio  emissions 
sources  in  1993/4  were  residential  wood 
combustion,  fugitive  road  dust,  and 
industrial  processes.  The  total 
maximum  daily  wintertime  PMio 
emissions  were  6364  lb/day,  and  the 
annual  PMio  emissions  were  577  tons/ 
year.  The  term  "Before  Control 
Strategy"  in  Table  I  means  before  the 
control  measures  described  in  the 
following  section,  "What  is  the 
Sandpoint  area  doing  to  cut 
emissions?,"  were  in  place. 


Table  I.— PMio  Maximum  Daily  Wintertime  and  Annual  Emissions  for  1993/4  Base  Year 


Source 


Residential  Wood  Combustion 

Fugitive  Road  Oust  

Industrial  Process  

Building  Constnx:tion 

Mobile  Sources 

Miscellaneous  Burning 

Residential  Heating 

Agricultural  Tilling  

Total 


24-hr/Before 

control 

strategy 

(lbs/day) 


2878  (45.2%) 
2210  (34.7%) 
686  (10.8%) 
469  (7.4%) 
110(1.7%) 
8  (0.1%) 
3(0.0%)    , 
0(0.0%)    ^ 
6364  lbs  per 
day 


Annual/Be- 
fore control 
strategy 
(tons/year) 


97  (16.8%) 
305  (52.9%) 
90(15.6%) 
63(11.0%) 
18  (3.2%)     . 
2  (0.3%) 
1  (0.1%) 
1  (0.1%) 
577  tons  per 
year 


Table  II  shows  the  State  projects  the 
three  largest  daily  wintertime  PMio 
emissions  sources — before  control 
strategy  or  after  control  strategy — in  the 
1997  attainment  year  to  remain  the  same 
{i.e..  residential  wood  combustion, 
fugitive  road  dust,  and  industrial 


process).  The  term  "After  Control 
Strategy"  in  Table  n  means  after  the 
control  measures  described  in  the 
following  section,  "What  is  the 
Sandpoint  area  doing  to  cut 
emissions?,"  were  in  place.  The  SIP 
projects  the  peak  daily  wintertime  PMio 


emissions  in  1997 — after  control — ^to  be 
3926  lb/day.  This  is  in  contrast  to  6364 
lbs/day  PMio  emitted  during  the  1993/ 
4  baseline  year  before  the  control 
strategy  was  in  place  (see  Table  I). 


Table  II.— PM.o  Maximum  Daily  Wintertime  Projections  for  Attainment  Year  1997 


Source 


Residential  Wood  Combustion 

Fugitive  Road  Dust 

industrial  Process  

Building  Construction 

lulobile  Sources 

Miscellaneous  Burning 

Residential  Heating 

Agricultural  TilHng  

Total 


24-hr/Before 

24-hr/After 

control 

control 

strategy 

strategy 

2906  (44.0%) 

1864  (47.5%) 

2420  (36.7%) 

788  (20.0%) 

870  (13.2%) 

679(17.3%) 

469  (7.1%) 

469(11.9%) 

114(1.7%) 

114(2.9%) 

3  (0.0%) 

3  (0.0%) 

9  (0.0%) 

9  (0.0%) 

0  (0.0%) 

0  (0.0%) 

6791  lbs  per 

3926  lbs  per 

day 

day 

EPA  is  approving  the  emissions 
inventory  in  the  Sandpoint  SIP  revision 
because  it  generally  appears  to  be 
accurate  and  comprehensive,  and 
provides  a  sufflcient  basis  for 
determining  the  adequacy  of  the 
attainment  demonstration  for  this  area 
consistent  with  the  requirements  of 
section  172(c)(3)  of  the  Clean  Air  Act 


E.  What  Is  the  Sandpoint  Area  Doing  To 
Reduce  Emissions? 

For  approval,  the  Sandpoint  SIP 
revision  must  assure  that  Reasonably 
Available  Control  Measures  (RACM)  to 
reduce  PMio  are  being  implemented  in 


the  Sandpoint  nonattainment  area.' 
There  are  three  n^ain  sources  of  PMio 
emissions  in  the  Sandpoint 


'  BflcauM  the  statutory  RACM  implementation 
deadlines  have  passed,  RACM  must  be 
implemented  "as  soon  as  possible."  Delaney  v. 
EPA.  898  F.2d  687.  691  (9th  Cir.  1990).  EPA  has 
interpreted  this  requirement  to  be  "as  soon  as 
practicable."  55  FR  36458.  36S0S  (September  9, 
1990). 
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nonattainment  area:  residential  wood 
combustion,  fugitive  road  dust,  and 
industrial  processes.  The  SIP  uses  the 
following  control  strategy  to  reduce 
emissions  from  these  sources.  Overall, 
the  control  strategy  provides  for  a 
reduction  of  2442  pounds  of  PMm  per 
day. 

1.  Residential  Wood  Combustion 

a.  Public  Awareness  Program. 
Sandpoint's  public  awareness  program 
informs  and  educates  citizens  about 
stove  sizing,  installation,  proper 
operation  and  maintenance,  general 
health  risks  of  wood  smoke,  new 
technology  stoves,  and  alternatives  to 
wood  heating.  It  uses  a  wide  variety  of 
media,  including  brochures,  radio 
advisories,  newspaper  advertisements, 
TV  PSA's,  TV  advertisements,  pay  stub 
inserts,  and  utility  inserts,  to  educate 
citizens  on  these  topics.  In  addition,  the 
Greater  Sandpoint  Chamber  of 
Commerce  developed  and  implemented 
an  aggressive  public  awareness 
campaign  in  1995  to  initially  kick-off  its 
wood  smoke  reduction  efforts. 
Appendix  F-3  of  the  SIP  contains  an 
outline  of  this  campaign. 

Sandpoint's  public  awareness 
program  qualifies  as  a  RACM  because  it 
falls  within  the  description  of  a 
qualifying  public  awareness  program,  as 
described  in  Appendix  C2  of  the 
General  Preamble.  57  FR  18072.  (See 
List  of  Available  Control  Measures  no. 

2.) 

b.  Uncertified  Wood  Stove 
Replacement  Program.  Sandpoint's 
uncertified  woodstove  replacement 
program  is  a  temporary  program  that 
offered  homeowners  incentive  grants  to 
replace  their  old  wood  stoves  with 
cleaner  burning  heating  systems.  By  the 
time  it  ended  in  September  1995,  the 
replacement  program  had  resulted  in 
the  removal  of  84  wood  stoves.  These 
were  replaced  by  64  natural  gas  devices, 
18  new  wood  stoves  and  2  pellet  stoves. 

Sandpoint's  uncertified  wood  stove 
replacement  program  meets  the 
requirements  of  RACM  because  it 
encourages  improved  performance  of 
woodbuming  devices  by  subsidizing 
stove  purchases.  [See  Appendix  C2  of 
the  General  Preamble,  List  of  Available 
Control  Measures  no.  3.) 

c.  Tax  Reduction  Program.  Idaho 
revised  its  State  tax  code  to  allow 
taxpayers  to  receive  a  tax  reduction  if 
they  replace  their  imcertified  wood 
stoves  with  cleaner  burning  units.  As  of 
September  1999,  90  taxpayers  in  the 
Sandpoint  NAA  qualified  for  this  tax 
deduction. 

This  program  meets  the  requirements 
of  RACM  because  it  gives  a  financial 
incentive  for  replacing  old,  uncertified 


wood  stoves  with  cleaner  burning 
heating  units.  [See  Appendix  C2  of  the 
General  Preamble,  List  of  Available 
Control  Measures  no.  3). 

d.  Limits  on  Growth  of  Uncertified 
Wood  Stoves.  In  1995,  the  City  of 
Sandpoint  adopted  Ordinance  No.  965, 
which,  among  other  things,  restricts  the 
sale  and  installation  of  uncertified  solid 
fuel  heating  appliances  in  the  City  of 
Sandpoint.  More  specifically,  the 
ordinance  prohibits  any  person  in  the 
City  to  advertise  for  sale,  offer  for  sale, 
sell,  or  install  in  any  new  or  existing 
building  a  solid  fuel  heating  device  that 
has  not  been  certified  by  EPA.  The 
ordinance  also  prohibits  any  person  in 
the  City  of  Sandpoint  from  installing  a 
solid  fuel  heating  appliance  in  any  new 
or  existing  structure  before  first 
procuring  a  permit  frtim  the  building 
department,  which  requires  payment  of 
a  fee. 

Because  these  measures  slow  the 
growth  of  non-certified  woodbuming 
devices  by  restricting  their  sale  and  the 
growth  of  all  woodbuming  devices  by 
imposing  installation  permit  fees,  the 
measures  qualify  as  RACM.  {See 
Appendix  C2  of  the  General  Preamble, 
List  of  Available  Control  Measures  no. 

4.) 

e.  Episodic  Curtailment  Program.  In 

1995,  the  City  of  Sandpoint  passed 
Ordinance  No.  965,  which,  among  other 
things,  lays  out  a  two-stage  approach  for 
wood  smoke  curtailment.  The  first  stage 
calls  for  voluntary  curtailment  of  the 
use  of  woodbuming  appliances  if  the 
PMio  concentration  reaches  70 
micrograms  per  cubic  meter  (ug/mS). 
The  second  stage  calls  for  mandatory 
curtailment  if  the  concentration  reaches 
100  ug/m3.  Violation  of  the  mandatory 
curtailment  requirements  is  a 
misdemeanor  offense,  and  violators  are 
subject  to  a  monetary  fine. 

nDEQ  provides  the  City  of  Sandpoint 
with  the  daily  air  quality  advisory 
status.  Notification  of  a  volimtary  or 
mandatory  curtailment  is  annoimced 
during  regularly  scheduled  broadcasts 
on  radio  and  television.  There  is  also  a 
toll-free  hotline  and  a  phone  tree  nm  by 
the  Sandpoint  Cheunber  of  Commerce  to 
spread  the  notification  throughout  the 
community. 

Because  this  measure  establishes  a 
mandatory  episode  curtailment 
program,  includes  a  plan,  a 
communication  strategy,  a  trigger  level, 
and  is  enforceable,  the  measure  qualifies 
as  a  RACM.  {See  Appendix  C2  of  the 
General  Preamble,  List  of  Available 
Control  Measures  no.  1.) 

2.  Fugitive  Road  Dust 

Winter  road  sanding  has  been  shown 
to  adversely  affect  PMio  levels 


throughout  the  western  United  States, 
including  Sandpoint.  The  silt-laden, 
friable  sand  is  placed  on  roads  by  local 
and  state  highway  departments  to 
provide  vehicles  with  better  traction  on 
snow  and  ice.  However,  once  the  snow 
has  melted  and  the  roads  have  dried 
out,  the  remaining  dr>'  road  sand  is 
easily  resuspended  by  moving  vehicular 
traffic  as  fugitive  dust. 

a.  Improved  quality  of  anti-skid 
materisds.  In  1994,  the  City  of  Sandpoint 
adopted  Ordinance  939: 

Material  Specifications  for  Street 
Sanding  Material.  This  measure  requires 
applicators  of  anti-skid  materials  to  use 
only  materials  that  meet  certain 
standards  for  fines  and  durability. 
Historically,  road  maintenance 
departments  in  the  Sandpoint  area  used 
anti-skid  material  that  had  a  fine 
content  ranging  fit)m  5-10  percent.  The 
new  measure  allows  a  maximum  of  2- 
S  percent  fines,  depending  on  the 
durability  index.  Lowering  the  percent 
of  fines  improves  the  abrasiveness  of  the 
material  and,  thus,  results  in  lower  silt 
loadings  and,  consequently,  emissions. 

While  this  ordinance  technically  only 
applies  to  city-maintained  roads  in 
Sandpoint,  it  also  impacts  State 
highways  that  are  under  the  Idaho 
Transportation  Department's  (ITD's) 
jurisdiction  as  well.  ITD,  in  order  to 
avoid  having  to  maintain  separate 
stockpiles  of  anti-skid  materials,  has 
agreed  to  adhere  to  the  City's  standard 
on  all  its  highways  within  the 
nonattainment  area  boundaries. 

Ordinance  939  qualifies  as  RACM 
because  it  requires  improved  material 
sftecification  requirements  for  skid 
control  materials.  {See  Appendix  Cl  of 
the  C^neral  Preamble  (57  FR  18072), 
List  of  Available  Control  Measures  no. 
8.) 

b.  Reduced  volume  of  anti-skid 
materials.  Compared  to  the  baseline 
year,  both  the  ITD  and  Sandpoint 
Independent  Highway  District  (SIHD) 
are  using  less  anti-skid  material  on  State 
highways  and  roadways  in  the  City  of 
Sandpoint.  There  are  a  number  of 
reasons  for  this  change.  First,  the 
adoption  of  sanding  material 
specifications  has  increased  the  cost  of 
material  from  $0.50/yard  to 
approximately  $12.00/yard.  This  gives 
ITD  and  SIHD  a  strong  incentive  to 
apply  the  materials  as  efficiently  as 
possible.  The  regional  FTD  office  has 
also  developed  a  policy  to  establish 
portions  of  state  highways  in  downtown 
Sandpoint  as  an  "anti-skid  free  zone." 
In  this  zone,  a  liquid  de-icer  is  used 

instead  of  sand  when  weather  

conditions  are  appropriate.  Finally.  ITD 
has  made  improvements  in  the 
application  of  sand  by  installing  groimd 
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speed  control  sensors  that  vary  the 
application  rate  based  on  vehicle  speed, 
preventing  unnecessary  deposition  of 
material  that  could  later  become 
entrained  as  higitive  dust. 

These  measures  qualify  as  RACM 
because  they  result  in  a  reduction  of 
usage  of  skid  control  sand  or  salt.  (See 
Appendix  Cl  of  the  General  Preamble, 
list  of  Available  Control  Measures  no. 

8.) 

c.  Use  of  alternative  materials — liquid 
de-icer.  SIHD  and  ITD  have  acquired 
equipment  to  apply  liquid  de-icer  as  an 
alternative  to  anti-skid  material. 
Between  November  1994  and  January 
1995,  SIHD  used  8750  gallons  of  liquid 
de-icer.  Use  of  a  combination  of  liquid 
de-icer  and  anti-skid  material  also 
proved  effective,  with  the  de-icer  acting 
as  a  binder  and  dust  suppressant. 

This  measure  qualifies  as  RACM 
because  it  results  in  a  reduction  of  usage 
of  skid  control  sand  or  salt.  (See 
Appendix  Cl  in  the  General  Preamble, 
List  of  Available  Control  Measures  no. 

8.) 

d.  Increased  frequency  of  street 
sweeping.  Vacuum  sweeping  streets 
reduces  the  silt  loading  on  vehicle  travel 
lanes  and  reduces  re-entrained  road 
dust.  This  practice  is  particularly 
important  after  there  is  no  longer  a  need 
for  sanding  material,  such  as  after  the 


snow  melts.  SIHD  purchased  and  is 
using  a  new  regenerative  air  vacuiun 
sweeper,  which  has  a  higher  collection 
efficiency  than  the  vacuum  sweeper  it 
used  previously.  Approximately  20%  of 
the  local  and  highway  lane  miles  and 
approximately  40%  of  the  collector  lane 
miles  are  swept.  In  addition,  re- 
surfacing projects  are  planned  to 
provide  uniform  road  surfaces  so  that 
the  efiiectiveness  of  the  new  vacuiun 
sweeper  is  maintained. 

This  measure  qualifies  as  RACM 
because  it  provides  for  rapid  clean  up  of 
temporary  soiuces  of  dust,  such  as  skid 
control  sand,  on  paved  roads.  (See 
Appendix  Cl  of  the  General  Preamble, 
List  of  Available  Control  Measures  no. 
4.) 

3.  Industrial  Soiuces — ^Permitting 
Strategy 

In  the  inventory,  IDEQ  identified  five 
industrial  facilities  in  the  Sandpoint 
nonattainment  area  that  had  the 
potential  to  emit  over  1  ton/year  of 
PMio:  Interstate  Concrete  &  Asphalt. 
L.D.  McFarland  Pole  Co.,  Lake  Pre-Mix 
Concrete,  Lignetics  of  Idaho,  and 
Louisiana-Pacific  Corp.  IDEQ  modeled 
the  emissions  from  each  source  using 
EPA's  Guideline  Model  ISCSTDFT. 
Based  on  the  modeling  results  and 
emissions  inventory,  n)EQ  determined 


the  emissions  reduction  that  was 
necessary  at  each  source  in  order  to 
ensure  attainment  with  the  standard. 
The  necessary  reductions  for  each 
source  were  Uien  converted  into 
emission  limits  and  control  measures 
and  incorporated  into  each  source's 
State-issued  operating  permit.  Control 
measures  included  the  paving  of  haul 
roads,  installing  baghouses  and  dust 
collections  systems,  and  improving  dust 
enclosures.  Some  of  the  measures 
required  at  the  Interstate  Concrete  & 
Asphalt  and  Louisiana  Pacific  sites  were 
required  to  be  implemented  in  the 
future.  According  to  certifications 
submitted  by  the  focilities  and 
inspections  by  the  State,  these  measures 
have  been  successfully  implemented. 

Table  m  below  shows  the  reductions 
that  resulted  bom  this  control  strategy. 
In  particular,  it  shows  that,  in  1997,  the 
amount  of  PMio  emissions  that 
industrial  sources  were  allowed  to  emit 
was  capped  at  679  lb/day  due  to  new 
emissions  limitations  in  the  permits. 
That  is  7  lb/day  fewer  emissions  than 
were  actually  emitted  by  industrial 
sources  on  a  worst-case  day  in  1993, 
and  191  lb/day  fewer  emissions  than 
would  have  been  allowed  to  be  emitted 
by  industrial  sources  in  1997  if  the 
permits  had  not  been  revised. 


Table  III.— PM.o  Maximum  Daily  WiffTERTiME  Industrial  Emissions  in  Sandpoint 


1993  actual  emissions  from  inventory  (prior  to  permit  revistorts) 

1997  maximum  allowable  (prior  to  pemnit  revisioos)  

1997  maximum  ailowabte  (after  pennnit  revisions) 


EPA  has  defined  RACT  for  PMio 
planning  purposes  as  the  lowest 
emission  rate  that  a  particular  source  is 
capable  of  meeting  by  application  of 
control  technology  that  is  reasonably 
available  considering  technological  and 
economic  feasibility.  57  FR  13541.  The 
attainment  needs  of  the  area  are  also 
considered  in  determining  RACT. 
Additional  controls  that  might 
otherwise  constitute  RACT  may  not  be 
required  if  the  additional  controls 
would  not  expedite  attainment.  57  FR 
13540-13541  and  fn.  18  and  20.  Because 
the  industrial  sources  have 
implemented  the  emission  limits  and 
control  requirements  of  the  permits,  the 
permits  implement  emission  limits  and 
control  requirements  that  are 
technologically  and  economically 
fecwible.  Because  the  Sandpoint  area  has 
not  had  an  exceedance  of  the  PMio 
standard  since  January  1994  and 
because  the  area  appears  to  have 
attained  the  standard,  additional 


controls  would  not  expedite  attainment. 
Therefore,  EPA  believes  that  the  permits 
issued  by  IDEQ  to  these  sources 
represent  RACT  in  light  of  the 
attainment  needs  of  me  area. 

F.  How  Does  the  SIP  Demonstrate 
Attainment  of  the  PMw  Standard? 

To  demonstrate  attainment  of  the  24- 
hour  PMio  standard,  IDEQ  ran  an  air 
auality  dispersion  model  that  predicted 
18  ambient  concentrations  of  PMio  in 
the  Sandpoint  area  in  the  baseline  year 
and  1997.  Among  the  inputs  into  the 
model.  IDEQ  used  five  years  of  Spokane 
meteorological  data  and  1997  projected 
inventory  data.  Consistent  with  EPA 
policy.  IDEQ  identified  the  sixth  highest 
24-hour  PMio  concentration  at  each 
modeling  receptor,  then  used  the 
highest  of  the  sixth  highest  values  to 
determine  whether  or  not  a  violation  of 
the  standard  occurred.  (PMio  SIP 
Development  Guideline,  June  1987,  pg 
6-4).  This  value  was  133  Mg/m^  (HO  )ig/ 


m^  from  area  and  industrial  sources  and 
23  ^g/m^  from  background  level). 
Because  133  ^g/m^  is  below  the  24-hour 
PMio  standard  of  150  \tg/m\  the  SIP 
demonstrates  attainment  of  the 
standard. 

Supporting  these  results,  monitoring 
data  for  Sandpoint  show  no 
exceedences  of  the  standard  since 
January  26. 1994.  Based  on  these  data. 
Sandpoint  is  attaining  the  24-hour  PMio 
standard.  To  demonstrate  attainment  of 
the  annual  PMio  NAAQS,  IDEQ  relied 
on  the  area's  historic  monitoring  data,  in 
lieu  of  a  modeling  demonstration.  We 
believe  this  approach  is  appropriate  for 
two  reasons.  First.  Sandpoint  has  never 
violated  the  annual  PMio  NAAQS  since 
monitoring  began  in  1986.  Second,  the 
annual  arithmetic  mean  concentration 
reported  for  Sandpoint  has  been  at  least 
15  percent  below  the  standard  since 
monit(Ming  began  and  at  least  45  [)ercent 
below  the  standard  since  1995.  In  light 


of  this  historic  evidence  of  clean  annual 
data  for  the  area,  in  combination  with 
our  expectations  that  control  measures 
implemented  to  reduce  24-hour  levels 
will  also  aid  in  reducing  annual  levels, 
we  believe  it  is  very  unlikely  that 
Sandpoint  will  exceed  the  annual 
standard  in  the  future.  Consequently, 
we  believe  that  IDEQ  has  demonstrated 
attainment  of  the  annual  standard. 

G.  How  Are  Contingency  Measure 
Requirements  Satisfied? 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  moderate  nonattainment  area 
SIP's  that  demonstrate  attainment  must 
include  contingency  measures  (see 
generally  57  FR  13510-13512  and 
13543-13544).  Contingency  measures 
must  provide  for  additional  emissions 
reductions  beyond  the  control  strategy 
that  is  used  to  attain  the  ambient 
standard.  A  State  may  rely  on  "over 
control"  as  a  contingency  measure,  that 
is,  rely  on  control  measures  that  are  part 
of  the  core  control  strategy  in  the  SIP. 
EPA  has  stated  that,  in  general, 
reductions  equal  to  at  least  25  percent 
of  the  total  reductions  for  the  control 
strategy  would  be  appropriate  for  a 
moderate  nonattainment  area.  See  57  FR 
13544. 

The  Sandpoint  SIP  revision  uses  over 
control  to  meet  the  contingency 
requirements.  Emissions  reductions 
from  over  control  are  achieved  primarily 
by  the  mandatory  residential  wood 
burning  curtailment  program  adopted 
by  the  City  of  Sandpoint  in  February 
1995.  Modeling  of  the  core  control 
measures  in  the  SIP  for  the  Sandpoint 
nonattainiment  area  indicates  a  63  \ig/ 
m^  reduction  in  the  24-hour  standard 
{bom  196  ng/m^  to  133  \ig/m^)and  a  17 
ug/m^  over  control  reduction  in  the  24- 
hour  standard  (from  150  Hg/m^  to  133 
^g/m^).  This  means  that  the  core  control 
measures  in  the  SIP  result  in  over 
control  of  27%  (the  ratio  of  17  \ig/m^  to 
63  ^g/m^).  Since  these  measures  result 
in  at  least  25  percent  more  reductions 
than  were  needed  to  attain  the  standard, 
EPA  approves  the  contingency  measures 
submitted  in  the  Sandpoint  SIP. 

H.  How  Are  Sources  ofPM\o  Precursors 
Addressed? 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PMio  also  apply  to  major  stationary 
source  of  PMio  precursors  unless  EPA 
determines  such  sources  do  not 
contribute  significantly  to  PMio  levels  in 
excess  of  the  NAAQS  in  that  area  (see 
section  189(e)  of  the  Act).  The  General 
Preamble  contains  guidance  addressing 
how  EPA  intends  to  implement  section 
189(e)  (see  57  FR  13539-13540  and 
13541-13542). 


Because  the  emission  inventory  for 
the  Sandpoint  nonattainment  area  did 
not  reveal  any  major  stationary  sources, 
including  any  major  stationary  sources 
of  PMio  precursors,  EPA  is  granting  the 
exclusion  bom  control  requirements 
authorized  under  section  189(e)  for 
major  stationary  sources  of  PMm 
precursors. 

/.  How  Does  the  SIP  Show  Reasonable 
Further  Progress  (RFP)  and  Sfaintenance 
of  the  Standard? 

The  Sandpoint  SIP  revision  must 
contain  quantitative  milestones  that 
demonstrate  RFP  in  maintaining  the 
standard.  These  must  be  met  until  the 
area  is  redesignated  attainment. 

RFT  is  demonstrated  in  the  Sandpoint 
nonattainment  area  by  programs  in  the 
Sandpoint  nonattainment  area  that 
continue  to  reduce  PMio  emissions.  For 
instance,  the  tax  deduction  program  has 
resulted  in  at  least  16  replacements  of 
uncertified  wood  stoves  in  the 
nonattainment  area  during  1998  and 
1999.  Another  step  taken  to  further 
reduce  emissions  is  the  SIHD's  recent 
purchase  of  a  new  high-efficiency  street 
sweeper  to  improve  Ae  effectiveness  of 
the  street  cleaning  program.  Steps  like 
these  and  continued  operation  of  the 
reduction  programs,  in  combination 
with  monitoring  data  showing  that  the 
Sandpoint  NAA  has  not  exceeded  the 
24-hour  standard  since  early  1994, 
satisfy  the  RFP  and  demonstration  of 
maintenance  requirements. 

/.  How  Are  the  Enforceability 
Requirements  Satisfied? 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  IDEQ 
and  EPA  (see  section  172(c)(6)  and 
110(a)(2)(A)  of  the  Act  and  57  FR 
13556).  Our  criteria  addressing  the 
enforceability  of  SIP's  and  SIP  revisions 
are  set  forth  in  a  September  23, 1987 
memorandum  (with  attachments)  from  J. 
Craig  Potter,  Assistant  Administrator  for 
Air  and  Radiation,  et  al.  (see  57  FR 
13541).  Nonattainment  area  plan 
provisions  must  also  contain  a  program ' 
that  provides  for  enforcement  of  the 
control  measures  and  other  elements  in 
the  SIP  (see  section  110(a)(2)(C)). 

The  State  submitted  to  EPA 
documentation  that  describes,  for  each 
control  measure  implemented  in 
Sandpoint,  how  compliance  will  be 
assured,  the  frequency  of  the  assurance, 
and  the  enforcement  mechanisms  to  be 
used.  IDEQ's  role,  as  well  as  other 
entities'  roles  in  assuring  adequate 
implementation  of  the  RACT/RACM 
attainment  strategy  in  the  Sandpoint 
SIP,  are  also  identified. 

Based  on  the  ordinances  IDEQ 
submitted  (City  of  Sandpoint 


Ordinances  Nos.  965  and  939)  and 
IDEQ's  explanation  of  how  those 
ordinances  and  other  control  measures 
will  be  tracked  and  enforced.  EPA 
believes  that  the  enforceability 
requirements  are  met.  This  is  consistent 
with  section  110(a)(2)(A)  of  the  Act 
which  requires  all  emission  limits, 
control  measures  and  other  elements  of 
the  SEP  to  be  enforceable. 

K.  How  Are  the  New  Source  Review 
Program  Rrequirements  Satisfied? 

States  with  initial  moderate  PMio 
nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  stationary  sources  of  PMm  by 
June  30, 1992.  See  section  189(a)  of  the 
Clean  Air  Act. 

The  Clean  Air  Act  Amendments  of 
1990  included  revisions  to  the  new 
source  review  (NSR)  program 
requirements  of  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  located  in 
nonattainment  areas.  The  Act  requires 
states  to  amend  their  SIPs  to  reflect 
these  revisions,  but  it  did  not  require 
submittal  of  this  element  along  with  the 
other  SIP  elements.  The  Act  established 
June  30. 1992  as  the  submittal  date  for 
the  revised  NSR  programs.  See  section 
189(a)  of  the  Act. 

In  the  "General  Preamble."  EPA 
issued  guidance  for  states  to  follow  in 
the  development  of  revised  NSR 
programs  to  meet  the  requirements  of 
the  1990  Amendments.  57  FR  13552- 
13556.  EPA  guidance  calls  for  states  to 
implement  their  existing  NSR  programs 
during  the  interval  preceding  EPA's 
formal  approval  of  Uieir  revised  NSR 
program. 

Idaho  did  not  submit  a  permit 
program  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  of  PMio  by  the  June 
30. 1992  deadline.  On  January  15. 1993. 
we  mailed  a  findings  letter  to  the 
Governor  of  Idaho  explaining  that  this 
element  was  missing.  The  State  had 
until  July  15, 1994  to  submit  the  NSR 
program  or  sanctions  would  have  been 
imposed  under  the  provisions  of  the 
Act.  IDEQ  submitted  its  NSR  program 
on  May  17, 1994.  and  we  informed 
Idaho  that  the  NSR  program  was 
complete  in  a  June  10. 1994  letter  to  the 
IDEQ  Administrator.  Upon  further 
review,  we  imcovered  a  nimiber  of 
deficiencies  in  the  submitted  program. 
In  1999,  IDEQ  submitted  revisions  to  its 
NSR  program  addressing  these 
deficiencies.  We  will  take  action  on 
IDEQ's  NSR  submittal  in  a  separate  FR 
document  when  we  have  completed  our 
review  of  the  1999  revisions. 
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L  How  Are  Procedural  Requirements 
Satisfied? 

The  Act  requires  states  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  state  must  be  adopted 
after  reasonable  notice  and  public 
hearing.^  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
state  under  the  Act  must  be  adopted  by 
the  state  after  reasonable  notice  and 
public  hearing. 

IDEQ  held  a  public  hearing  on  the  SIP 
revision  on  June  13, 1995  and,  after 
IDEQ  reviewed  the  oral  testimony,  the 
IDEQ  Administrator  adopted  the  final 
plan  and  ^bmitted  it  to  EPA  on  August 
16, 1996  as  a  proposed  revision  to  the 

SIP. 

EPA  reviewed  the  SIP  revision  to 
determine  completeness  in  accordance 
with  the  completeness  criteria  set  out  at 
40  CFR  part  51,  appendix  V.  We  sent  a 
letter  dated  December  8, 1997  to  the 
Administrator  of  the  Idaho  Division  of 
Environmental  Quality  indicating  the 
submittal  was  complete  and  the  next 
steps  to  be  taken  in  the  review  process. 

n.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Afiiact  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  anv  unfunded  mandate  or 
significantly  or  uniquely  afiiect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 


•  AUo  secUon  172(cM7)  of  the  Act  require*  that 
plan  provisions  for  nonattainmenl  areas  meet  the 
applicable  provisioot  of  lactioa  110(aM2). 


substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  efiiects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promidgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
reqiiired  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Feaeral  Rubier.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  RegistBr. 


This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  26,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Sublects  in  40  CFR  Part  S2 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  30,  2002. 
Ron  Kreixenbeck, 

Acting  Reffonal  Administrator,  /legion  10. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

SubfMrt  N— Idaho 

2.  Section  52.670  is  amended  by 
adding  paragraph  (c)(35)  to  read  as 
follows: 

152.670    Identification  of  plan. 

(c)  •  •  * 

(35)  On  August  16, 1996,  the  State  of 
Idaho  adopted  and  submitted  a  revision ' 
to  the  SIP  for  Sandpoint,  Idaho,  for  the 
purpose  of  bringing  about  the 
attainment  of  the  national  ambient  air 
quality  standards  for  particulate  matter 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  micrometers. 

(i)  Incorporation  by  reference. 

(A)  Ordinance  No.  939,  Material 
Specifications  for  Street  Sanding 
Material,  as  adopted  by  the  City  of 
Sandpoint  on  February  22, 1994. 

(B)  Ordinance  No.  965,  Solid  Fuel 
Heating  Appliance  Ordinance,  as 
adopted  by  the  City  of  Sandpoint  on    . 
February  21. 1995. 

(C)  The  following  terms  and 
conditions  limiting  particulate  matter 
emissions  in  the  following  permits: 

(1)  State  of  Idaho  Air  Pollution 
Operating  Permit  for  Lake  Pre-Mix 
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concrete.  Permit  No.  777-00182,  issued 
May  17, 1996,  the  following  conditions 
for  the  cement  silo  vent:  1.1,  2.1.1,  2.1.2, 
3.1.1,  and  3.1.2. 

{2)  State  of  Idaho  Air  Pollution 
Operating  Permit  for  Interstate  Concrete 
&  Asphalt.  Permit  No.  017-00048, 
issued  August  2, 1999,  the  following 
conditions:  for  the  asphalt  plant,  2.2, 
3.1.1,  4.1,  4.1.1,  4.1.2,  4.2.1  (as  it  applies 
to  the  hourly  PMio  emission  limit  in 
Appendix  A),  4.2.2,  4.2.2.1,  4.2.2.2,  and 
4.2.2.3;  for  the  concrete  batch  plant,  2.1, 
3.1.1.  4.1,  4.1.1,  and  4.1.2;  Appendix  A 
(as  it  applies  to  PMio  emission  rates 
after  7/1/96)  and  Appendix  B  (as  it 
applies  after  7/1/96). 

13)  State  of  Idaho  Department  of 
Environmental  Quality  Air  Quality  Tier 
II  Operating  Permit  for  Louisiana-Pacific 
Corporation,  Permit  No.  017-00003, 
issued  October  31,  2001,  the  following 
conditions:  for  the  Kipper  and  Sons  Hog 
Fuel  Boiler,  2.3  (as  it  applies  to  PMio). 
2.5,  2.7,  2.13,  2.14,  2.17,  2.19;  Cleaver- 
Brooks  Natiiral  Gas-Fired  Boilers,  3.2  (as 
it  applies  to  PMm);  Pneumatic 
Conveyance  System,  4.2,  4.4,  4.7;  Drying 
Kilns,  5.2,  5.4,  5.5;  Fugitive  Emission 
Sources.  6.5,  6.7,  6.13;  and  the 
Appendix  (as  it  applies  to  PMio). 

(ii)  Additional  Materials. 

(A)  Sandpoint  PMio  Air  Quality 
Improvement  Plan,  adopted  August  16, 
1996. 

[FR  Doc.  02-16139  Filed  6-25-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[AZ-113-0054a;  FRL-7233-6] 

Approval  antf  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes:  Arizona 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the 
moderate  area  plan  and  maintenance 
plan  for  the  Payson  area  in  Arizona  and 
granting  a  request  submitted  by  the 
State  to  redesignate  the  area  ftx>m 
nonattainment  to  attainment  for  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMm). 
Elsewhere  in  this  Federal  Register,  we 
are  proposing  approval  and  soliciting 
written  comment  on  this  action;  if 
adverse  written  conunents  are  received, 
we  will  withdraw  the  direct  final  nde 


and  address  the  comments  received  in 
a  new  final  rule;  otherwise  no  further 
rulemaking  will  occur  on  this  approval 
action. 

DATES:  This  direct  final  rule  is  effective 
August  26,  2002,  without  further  notice, 
unless  we  receive  adverse  comments  by 
July  26,  2002.  If  we  receive  such 
comments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register  to 
notify  the  public  that  this  rule  will  not 
take  effect. 

ADDRESSES:  Please  address  your 
comments  to  Dave  Jesson,  Air  Planning 
Office  (AIR-2),  Air  Division,  U.S.  EPA, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901.  You  may 
inspect  and  copy  the  rulemaking  docket 
for  this  notice  at  the  following  location 
during  normal  business  hours.  We  may 
charge  you  a  reasonable  fee  for  copying 
parts  of  the  docket. 

Environmental  Protection  Agency, 
Region  9,  Air  Division,  Air  Planning 
Office  {AIR-2),  75  Hav»rthome  Street, 
San  Francisco,  CA  94105-3901. 

Copies  of  the  SIP  materials  are  also 
available  for  inspection  at  the  address 
listed  below:  Arizona  Department  of 
Environmental  Quality,  Library,  First 
Floor,  3033  N.  Central  Avenue,  Phoenix, 
AZ  85012-2809. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Jesson,  Air  Planning  Office  (AIR- 
2),  EPA  Region  9.  at  (415)  972-3957  or: 
jesson .  david@epa  .gov. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Summary  of  Action 

II.  Introduction 

A.  What  National  Ambient  Air  Quality 
Standards  are  considered  in  today's 
rulemaking? 

B.  What  is  a  State  Implementation  Plan? 

C.  What  is  the  classification  of  this  area? 

D.  What  are  the  applicable  CAA  provisions 
for  PMio  moderate  area  plans? 

1.  Statutory  provisions. 

2.  Clean  data  area  approach. 

E.  What  are  the  applicable  provisions  for 
PMio  maintenance  plans? 

1.  Statutory  provisions. 

2.  Limited  maintenance  plan  (LMP)  option. 

F.  What  are  the  applicable  provisions  for 
redesignation  to  attainment  for  PMio? 

BI.  Review  of  the  Arizona  State  Submittals 
Addressing  these  Provisions 

A.  Is  the  moderate  area  plan  approvable? 

1.  Did  the  State  meet  the  CAA  procedural 
provisions? 

2.  Has  the  State  demonstrated  that  the  area 
qualifies  for  the  clean  data  policy? 

3.  Do  the  emissions  inventories  meet  CAA 
provisions? 

4.  Do  the  plans  meet  the  CAA  provisions 
for  RACM  and  RACT? 

■    5.  Are  the  CAA  provisions  for  new  source 
review  satisfied? 

B.  Is  the  maintenance  plan  approvable? 


1 .  Has  the  State  demonstrated  that  the  area 
qualifies  for  the  limited  maintenance 
plan  option? 

2.  Do  the  emissions  inventories  meet  CAA 
provisions? 

3.  Do  the  plans  meet  the  CAA  provisions 
for  contingency  measures? 

4.  Has  the  State  committed  to  continue  to 
operate  an  appropriate  PMm  air  quality 
monitoring  network? 

C.  Is  the  redesignation  request  approvable? 

1.  Has  the  area  attained  the  24-hour  and 
annual  PMio  NAAQS? 

2.  Has  the  area  met  all  relevant 
requirements  under  section  110  and  Part 
D  of  the  Act? 

3.  Does  the  area  have  a  fully  approved  SIP 
under  section  110{k)  of  the  Act? 

4.  Has  the  State  shown  that  the  air  quality 
improvement  in  the  area  is  permanent 
and  enforceable? 

5.  Does  the  area  have  a  hilly  approved 
maintenance  plan  pursuant  to  section 
175Aofthe  Act? 

D.  Conformity 

1.  Transportation  conformity 

2.  General  conformity 

IV.  Proposed  Action 

V.  Administrative  Requirements 

I.  Summary  of  Action 

We  are  approving  the  moderate  area 
plan  and  the  maintenance  plan  for  the 
Payson  PMio  nonattainment  area 
("Payson")  ^  and  redesignating  the  area 
to  attainment  for  the  24-hour  and 
annual  PMio  NAAQS. 

On  March  29,  2002,  the  Arizona 
Department  of  Environmental  Quality 
(ADEQ)  submitted  the  plan  for  the 
Payson  PMio  nonattainment  area  as  well 
as  a  request  for  redesignation  of  the  area 
from  nonattainment  to  attainment.  On 
May  31,  2002,  we  found  that  the 
submittal  met  the  completeness  criteria 
in  40  CFR  part  51  Appendix  V,  which 
must  be  met  before  formal  EPA  review. 

n.  Introduction 

A.  What  National  Ambient  Air  Quality 
Standards  are  considered  in  today's 
rulemaking? 

Particulate  matter  with  an 
aerodynamic  diameter  of  less  than  10 
micrometers  (PMio)  is  the  pollutant  that 
is  the  subject  of  this  action.  The  NAAQS 
are  safety  thresholds  for  certain  ambient 
air  pollutants  set  to  protect  public 
health  and  welfare.  PMio  is  among  the 
ambient  air  pollutants  for  which  we 
have  established  such  a  health-based 
standard. 

PMio  causes  adverse  health  efiects  by 
penetrating  deep  in  the  limg, 
aggravating  the  cardiopulmonary 
system.  Children,  the  elderly,  and 


'  For  the  definition  of  the  Payson  nonattainment 
area,  see  40  CFR  81.303.  Payson  is  a  city  with  a 
2000  decennial  census  count  of  13.620.  located  in 
Gila  County,  about  100  miles  northeast  of  Phoenix. 
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people  with  asthma  and  heart 
conditions  are  the  most  vulnerable. 

On  July  1. 1987  (52  FR  24634).  we 
revised  the  NAAQS  for  particulate 
matter  with  an  indicator  that  includes 
only  those  particles  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers.  (See  40 
CFR  50.6). 

The  annual  primary  PMio  standard  is 
50  ug/m^  as  an  annual  arithmetic  mean. 
The  24-hour  t*Mio  standard  is  150  ug/m^ 
with  no  more  than  one  expected 
exceedance  per  year.  The  secondary 
PMio  standards,  promulgated  to  protect 
against  adverse  welfare  effects,  are 
identical  to  the  primary  standards. 

B.  What  is  a  State  Implementation  Plan? 

The  Clean  Air  Act  requires  States  to 
attain  and  maintain  ambient  air  quality 
equal  to  or  better  than  the  NAAQS.  The 
State's  commitments  for  attaining  and 
maintaining  the  NAAQS  are  outlined  in 
the  State  Implementation  Plan  (or  SIP) 
for  that  State.  The  SIP  is  a  planning 
document  that,  when  implemented,  is 
designed  to  ensure  the  achievement  of 
the  NAAQS.  Each  State  currently  has  a 
SIP  in  place,  and  the  Act  requires  that 
SIP  revisions  be  made  periodically  as 
necessary  to  provide  continued 
compliance  with  the  standards. 

SIPs  include,  among  other  things,  the 
following:  (1)  An  inventory  of  emission 
sources;  (2)  statutes  and  regulations 
adopted  by  the  State  legislature  and 
executive  agencies;  (3)  air  quality 
analyses  that  include  demonstrations 
that  adequate  controls  are  in  place  to 
meet  the  NAAQS;  and  (4)  contingency 
measures  to  be  imdertaken  if  an  area 
fails  to  attain  the  standard  or  make 
reasonable  progress  toward  attainment 
by  the  required  date. 

The  State  must  make  the  SIP  available 
for  public  review  and  comment  through 
a  public  hearing,  it  must  be  adopted  by 
the  State,  and  submitted  to  EPA  by  the 
Governor  or  her  designee.  EPA  takes 
Federal  action  on  the  SIP  submittal  thus 
rendering  the  rules  and  regulations 
Federally  enforceable.  The  approved  SIP 
serves  as  the  State's  commitment  to  take 
actions  that  will  reduce  or  eliminate  air 
quality  problems.  Any  subsequent 
revisions  to  the  SIP  must  go  through  the 
formal  SIP  revision  process  specified  in 
the  Act. 

C.  What  is  the  classification  of  this  area? 

Upon  enactment  of  the  1990  Clean  Air 
Act  Amendments  (Act).  PMio  areas 
meeting  the  requirements  of  either  (i)  or 
(u)  of  section  107(d)(4)(B)  of  the  Act 
were  designated  nonattainment  for  PMio 
by  operation  of  law  and  classified 
"moderate."  See  generally.  42  U.S.C. 
7407(d)(4)(B).  These  areas  included  all 


former  Group  I  PMio  planning  areas 
identified  in  52  FR  29383  (August  7. 
1987)  and  further  clarified  in  55  FR 
45799  (October  31. 1990),  and  any  other 
areas  violating  the  NAAQS  for  PMio 
prior  to  January  1. 1989  (many  of  these 
areas  were  identified  by  footnote  4  in 
the  October  31, 1990  Federal  Register 
document).  A  Federal  Register  notice 
announcing  the  areas  designated 
nonattaimnent  for  PMio  upon  enactment 
of  the  1990  Amendments,  known  as 
"initial"  PMio  nonattainment  areas,  was 
published  on  March  15, 1991  (56  FR 
11101).  A  subsequent  Federal  Register 
dociunent  correcting  some  of  these  areas 
was  published  on  August  8. 1991  (56  FR 
37654).  These  nonattainment 
designations  and  moderate  area      ' 
classifications  were  codified  in  40  CFR 
part  81  in  a  Federal  Register  document 
published  on  November  6. 1991  (56  FR 
56694).  All  other  areas  in  the  nation  not 
designated  nonattainment  at  enactment 
were  designated  unclassifiable  (see 
section  107(d)(4)(B)(iii)  of  the  Act). 

In  January  and  February  of  1991.  we 
notified  the  Governors  of  those  States 
which  recorded  violations  of  the  PMm 
standard  after  January  1. 1989  that  EPA 
believed  that  those  areas  should  be 
redesignated  as  nonattainment  for  PMio. 
In  September  1992  we  proposed  that 
several  areas  be  redesignated 
nonattainment  for  PMio  and  took  final 
action  on  December  21. 1993  (58  FR 
€7335).  Payson  was  among  those  areas 
listed.  The  effective  date  of  the  final 
action  redesignating  this  area  as 
nonattainment  for  the  PMio  NAAQS  was 
January  20. 1994. 

D.  What  are  the  applicable  CAA 
provisions  for  PMio  moderate  area 
plans? 

The  air  quality  planning  requirements 
for  moderate  PMio  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  tide 
I  of  the  Act.  We  have  issued  guidance 
in  a  General  Preamble  describing  oiir 
views  on  how  we  will  review  SEPs  and 
SIP  revisions  submitted  under  tiUe  I  of 
the  Act,  including  those  containing 
moderate  PMm  nonattainment  area  SIP 
provisions.  57  FR  13498  (April  16. 
1992);  57  FR  18070  (April  28. 1992). 
The  General  Preamble  provides  a  • 

detailed  discussion  of  our  interpretation 
of  the  TiUe  I  requirements. 

1.  Statutory  Provisions 

States  with  initial  moderate  PMio 
nonattainment  areas  were  required  to 
submit,  among  other  things,  die 
following  provisions  by  November  15, 
1991: 

(a)  Provisions  to  assxire  that 
reasonably  available  control  measures 
(RACM)  (including  such  reductions  in 


emissions  from  existing  sources  in  the 
area  as  may  be  obtained  through  the 
adoption,  at  a  minimum,  of  reasonably 
available  control  technology  (RACT)) 
shall  be  implemented  no  later  than 
December  10, 1993; 

(b)  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

(c)  Pursuant  to  section  189(c)(1).  for 
plan  revisions  demonstrating 
attainment,  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
and  which  demonstrate  reasonable 
further  progress  (RFP)  toward 
attainment  by  December  31. 1994;  and 

(d)  Provisions  to  assiire  that  the 
control  requirements  applicable  to 
major  stationary  sources  of  PMio  also 
apply  to  major  stationary  sources  of 
PMio  precursors,  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significanUy 
to  PMio  levels  which  exceed  the 
NAAQS  in  the  area. 

In  addition.  States  must  submit  a 
permit  program  for  the  construction  of 
new  and  modified  major  stationary 
sources  in  1992  and  contingency 
measiues  in  1993.  See  sections  189(a) 
and  172(c)(9). 

2.  Clean  Data  Area  Approach 

The  clean  data  areas  approach  applies 
the  clean  data  policy  concept  already  in 
place  for  ozone  to  selected  PMio 
nonattainment  areas  in  order  to  approve 
control  measures  for  these  areas  into  the 
SIP.  The  approach  only  applies  to  PMio 
areas  with  simple- PMm  source 
problems,  such  as  residential  wood 
combustion  and  fugitive  dust  problems. 
If  an  area  meets  the  following 
requirements,  the  State  will  no  longer  be 
required  to  develop  an  attainment 
demonstration.  The  requirements  for  the 
approach  are: 

(a)  The  area  must  be  attaining  the 
PMio  NAAQS  with  the  three  most  recent 
years  of  quality  assured  air  quality  data. 

(b)  The  State  must  continue  to  operate 
an  appropriate  PMio  air  quality 
monitoring  network,  in  accordance  with 
40  CFR  part  58,  in  order  to  verify  the 
attainment  status  of  the  area. 

(c)  The  control  measures  for  the  area, 
which  were  responsible  for  bringing  the 
area  into  attaiimient.  must  be  approved 
by  EPA.  EPA  would  also  need  to  find 
that  the  area  has  adopted  RACM/RACT. 
and  make  a  finding  that  the  area 
attained  the  24-hour  and  annual  PMio 
NAAQS. 
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(d)  An  emissions  inventory  must  be 
completed  for  the  area.  In  addition  to 
the  above  requirements  for  the  use  of 
the  clean  data  areas  approach,  any 
requirements  that  are  connected  solely 
to  designation  or  classification,  such  as 
new  source  review  (NSR)  and  RACM/ 
RACT,  will  remain  in  effect.  However, 
the  requirements  imder  CAA  section 
172(c)  for  developing  attainment 
demonstrations.  RFP  demonstrations 
and  contingency  measures  are  waived 
due  to  the  fact  that  the  areas  which  are 
eligible  under  this  approach  have 
already  attained  the  PMm  NAAQS  and 
have  met  RFP. 

Any  sanctions  clocks  that  may  be 
running  for  an  area  due  to  failure  to 
submit,  or  disapproval  of  any 
attainment  demonstration,  RFP  or 
contingency  measure  requirements,  are 
stopped.  In  addition,  areas  are  still 
required  to  demonstrate  transportation 
conformity  using  the  build/no-build 
•  test,  or  the  no-greater-than-1990  test.  40 
CFR  93.119.  The  emissions  budget  test 
would  not  be  required,  because  the 
requirements  for  an  attainment 
demonstration  and  RFP.  which  establish 
the  budgets,  no  longer  apply.  The 
applicable  tests  for  general  conformity 
still  apply.  The  use  of  the  clean  data 
areas  approach  does  not  constitute  a 
CAA  section  107(d)  redesignation,  but 
only  serves  to  approve  nonattainment 
area  SIPs  required-imder  Part  D  of  the 
CAA. 

E.  What  are  the  applicable  provisions 
for  PMio  maintenance  plans? 

1.  Statutory  Provisions 

CAA  section  175A  provides  the 
general  framework  for  maintenance 
plans.  The  maintenance  plan  must 
provide  for  maintenance  of  the  NAAQS 
for  at  least  10  years  after  redesignation, 
and  must  include  any  additional  control 
measures  as  may  be  necessary  to  ensure 
such  maintenance.  In  addition, 
maintenance  plans  are  to  contain  such 
contingency  provisions  as  we  deem 
necessary  to  assure  the  prompt 
correction  of  a  violation  of  the  NAAQS 
that  occurs  after  redesignation.  The 
contingency  measiues  must  include,  at 
a  Tninimiim,  a  requirement  that  the  State 
will  implement  all  control  measures 
contained  in  the  nonattainment  SIP 
prior  to  redesignation.  Beyond  these 
provisions,  however,  CAA  section  175 A 
does  not  define  the  content  of  a 
maintenance  plan.  Our  primary 
guidance  on  maintenance  plans  and 
redesignation  requests  is  a  September  4, 
1992  memo  &t)m  John  Calcagni.  entitled 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment" 
("Calcagni  memo"). 


2.  Limited  Maintenance  Plan  (LKQ*) 
Option 

On  August  9,  2001,  EPA  issued  new 
guidance  on  streamlined  maintenance 
plan  provisions  for  certain  moderate 
PMio  nonattainment  areas  seeking 
redesignation  to  attainment  (Memo  from 
Lydia  Wegman  entiUed  "Limited 
Maintenance  Plan  Option  for  Moderate 
PMm  Nonattainment  Areas").  This 
policy  allows  maintenance  plans  for 
areas  having  a  low  risk  of  futiire 
exceedances  to  omit  air  quality 
modeling,  future  year  emission 
inventories,  and  some  of  the  standard 
analyses  to  determine  transportation 
conformity  with  the  SIP. 

To  qualify  for  the  LMP  option,  the 
area  should  be  maintaining  the  NAAQS, 
and  the  average  PMm  design  value  for 
the  area,  based  upon  the  most  recent  5 
years  of  air  quality  data  at  all  monitors 
in  the  area,  should  be  at  or  below  40  ug/ 
m^  for  the  annual  and  98  ug/m^  for  the 
24  hour  PMm  NAAQS  with  no 
violations  at  any  monitor  in  the 
nonattainment  area.  See  section  IV  of 
the  LMP  Option  memo  cited  above.  The 
40  and  98  ug/m^  limits  are  margin  of 
safety  (MOS)  limits  for  the  relevant 
PMio  standard  for  a  given  area.  In 
addition,  the  area  should  expect  only 
limited  growth  in  on-road  motor  vehicle 
PMm  emissions  (including  fugitive  dust) 
and  should  have  passed  a  motor  vehicle 
regional  emissions  analysis  test. 

As  discussed  below  in  Section  lU.B.l, 
the  State  has  demonstrated  that  the  LMP 
option  is  appropriate  for  the  Payson 
nonattainment  area. 

F.  What  are  the  applicable  provisions 
for  redesignation  ta  attainment  for 
PMio? 

The  1990  CAA  Amendments  revised 
section  107(d)(3)(E)  to  provide  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment: 

(1)  the  area  must  have  attained  the 
applicable  NAAQS; 

(2)  the  area  has  met  all  relevant 
requirements  imder  section  110  and  Part 
D  of  the  Act; 

(3)  the  area  has  a  fully  approved  SIP 
imder  section  llO(k)  of  the  Act; 

(4)  the  air  quality  improvement  must 
be  due  to  permanent  and  enforceable 
reductions;  and. 

(5)  the  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175A  of  the  Act. 


m.  Review  of  the  Arizona  State 
Submittal  Addreesing  These  Provisions 

A.  Moderate  Area  Plan 

1.  Did  the  State  meet  the  CAA 
procedural  provisions? 

Prior  to  adoption  by  the  State,  the 
plan  received  proper  public  notice  and 
was  the  subject  of  a  public  hearing  in 
Payson  on  February  19,  2002.2 

2.  Has  the  State  demonstrated  that  the 
area  qualifies  for  the  clean  data  policy? 

a.  Based  on  the  past  3  years  of  air 
quality  data,  is  the  area  attaining  both 
the  24-hour  and  annual  PMio  NAAQS? 
An  area  has  attained  the  24-hour 
standard  when  the  average  number  of 
expected  exceedances  per  year  is  less 
than  or  equal  to  one,  when  averaged 
over  a  three-year  period.  (40  CFR  50.6) 
To  make  this  determination,  three 
consecutive  years  of  complete  ambient 
afr  quality  data  were  collected  in 
accordance  with  Federal  requirements 
(40  CFR  part  58,  including  appendices). 
On  February  15,  2002,  EPA  issued  a 
determination  that  the  Payson  area  had 
attained  the  PM-10  NAAQS.  67  FR 
7082. 

The  Payson  area  has  one  PMm 
monitoring  site,  currently  located  at  the 
Payson  water  treatment  plant  at  204  W. 
Aero  Drive.  Street.  The  area  has  attained 
both  the  annual  and  24-hour  PMm 
NAAQS  for  the  past  3  years;  indeed,  the 
area  has  not  exceeded  either  NAAQS 
since  1990.  Thus,  the  submittal 
demonstrates  that  the  area  has  met  the 
ambient  attainment  requirements  for 
both  the  24-hour  and  annual  PMm 
NAAQS. 

b.  Is  the  State  continuing  to  operate 
an  appropriate  PMw  air  quality 
monitoring  network?  Demonstrating  that 
an  area  has  attained  the  PMm  NAAQS 
involves  submittal  of  ambient  air  quality 
data  from  an  eunbient  air  monitoring 
network  representing  peak  PMm 
concentrations,  which  should  be  stored 
in  the  EPA  Aerometric  Information 
Retrieval  System  (AIRS).  Once  the  area 
has  been  redesignated,  the  State  will 
continue  to  operate  an  appropriate  afr 
quality  monitoring  network,  in 
accordance  with  40  CFR  part  58.  to 
verify  the  attaiiunent  status  of  the  area. 
The  maintenance  plan  contains 
provisions  for  continued  operation  of  air 
quality  monitors  that  provide  such 
verification.  ADEQ  has  committed  to 
continue  operating  an  appropriate  afr 
quality  monitoring  network,  in 


2  In  June  1995.  ADEQ  submitted  a  PMio  plan  for 
Payson.  That  plan,  which  addressed  the  moderate 
SIP  provisions,  is  superseded  by  the  current 
submittal,  which  covers  both  moderate  plan  and 
maintenance  plan  provisions. 
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accordance  with  40  CFR  part  58,  to 
verify  the  attainment  status  of  the  area. 
This  commitment  satisfies  the 
obligation  to  maintain  an  adequate 
monitoring  program  in  the  area. 

c.  Has  EPA  approved  the  control 
measures  responsible  for  bringing  the 
areas  into  attainment?  The  measures 
implemented  in  Payson  beginning  in 
1990  and  used  for  the  attainment 
demonstration  are  listed  below.  These 
measures  address  the  source  categories 
responsible  for  the  exceedances 
recorded  in  the  Payson  area:  reentrained 
dust  from  paved  and  unpaved  roads  and 
wood  smoke. 

1.  Arizona  Department  of 
Transportation  (ADOT)  installed  2  miles 
of  curbs  and  gutters  on  Arizona  State 
Highway  87  from  the  intersection  of 
Highways  87  and  260  to  Roundup  Road 
in  1992. 

2.  ADOT  installed  5  miles  of  paved 
shoulders  on  Highway  87  North  and 
Highway  260  East  when  those  stretches 
were  widened  to  4  lanes  in  1992. 

3.  The  Town  of  Payson  paved  4  miles 
of  unpaved  roads  that  were  impaved  in 
1990. 

4.  Gila  County  paved  nearly  18  miles 
of  previously  unpaved  roads  starting  in 
1989. 

5.  ADEQ  implemented  Arizona 
Administrative  Code  Rl  8-2-607  that 
requires  control  of  storage  piles  to 
minimize  fugitive  emissions. 

6.  In  1988.  EPA  implemented  New 
Source  Performance  Standards  for 
woodstoves. 

Implementation  of  these  measures 
hel(>ed  bring  the  area  into  timely 
attainment  of  both  the  24-hour  and 
annual  PMio  NAAQS,  and  the  measures 
thus  meet  the  CAA  requirement  for 
RACM.  Measures  1-4  are  fully 
constructed  and  are  permanent  by  their 
very  nature.  Measure  5  has  previously 
been  approved  by  EPA  and  remains  a 
Federally  enforceable  component  of  the 
SO*.  Therefore,  we  conclude  that  the 
submittal  demonstrates  that  the  controls 
responsible  for  bringing  the  area  into 
attainment  have  been  fully  carried  out 
or  are  fully  approved  SEP  regulations. 

In  addition  to  these  permanent  or  SIP 
enforceable  controls,  the  Town  of 
Payson  implemented  an  ordinance 
requiring  the  paving  of  commercial 
parking  facilities  and  the  paving  of 
unpaved  roads  as  condition  of  minor 
land  divisions.  Kaibab  Industries' 
lumber  and  sawmill  operation  closed 
and  the  facility  was  dismantled  in  June 
1993,  and  the  Lewis  M.  Pyle  Memorial 
Hospital's  medical  waste  incinerator 
was  shutdown  and  removed  in  1993. 
Smoke  management  plan  requirements 
were  implemented  by  the  Forest 
Service.  Bureau  of  Land  Management, 


and  Arizona  Department  of  State  Lands, 
in  cooperation  with  ADEQ.  These 
supplemental  strategies  contributed  still 
further  PM-10  emission  reductions  and 
public  health  protection.  Continued 
implementation  of  the  measures  will 
help  ensure  that  the  Payson  area 
maintains  the  24-hour  and  annual  PMio 
NAAQS. 

3.  Do  the  emissions  inventories  meet 
CAA  provisions? 

The  Payson  plan  includes  emission 
inventories  for  1999  to  show  emission 
levels  in  a  recent,  representative  year 
during  which  there  were  no  violations 
of  the  PMio  standards.  This  inventory  is 
summarized  in  Table  IV-1,  while  Table 
IV-3  presents  an  inventory  of  industrial 
sources,  all  of  which  emit  less  than  3 
tons  per  year  of  PMio-  This  inventory  is 
consistent  with  our  most  recent 
guidance  on  emission  inventories  for 
nonattainment  areas,  and  reflects  the 
latest  information  available,  including 
2000  census  data.^  We  approve  the 
emissions  inventory  imaer  CAA  section 
172(c)(3)  as  current,  accurate,  and 
complete. 

4.  Do  the  plans  meet  the  CAA 
provisions  for  RACM  and  RACT? 

The  measures  listed  above  in  Section 
III.A.2  c.  reflect  effective  controlior  an 
important  emissions  category  in  the 
Payson  area:  Reentrained  dust  from 
traffic  on  paved  and  unpaved  roads. 
These  measures  were  implemented 
expeditiously  and  have  proven 
sufficient  to  prevent  violations  of  the 
NAAQS  over  the  past  10  years.  We 
therefore  conclude  that  the  controls 
reflect  RACM  and  we  approve  the  plan 
as  meeting  the  RACM  provisions  of 
CAA  Section  189(a)(1)(C). 

CAA  Section  189(e)  requires  RACT 
provisions  for  gaseous  precursors  of 
PMio  except  where  EPA  determines  that 
such  sources  do  not  contribute 
significantly  to  PMio  levels  exceeding 
the  stand&rd.  There  are  no  major 
stationary  sources  in  the  nonattainment 
area,  and  total  emissions  associated 
with  all  industrial  sources  accoimt  for 
only  0.93  percent  of  PMio  emissions  in 
1999.  For  this  reason  and  because  the 
historic  violations  of  the  PMio  NAAQS 
were  the  direct  resiilt  of  reentrained 
dust  and  wood  smoke  emissions  in  the 
late  1980's,  no  sources  within  the 
Payson  area  are  subject  to  the  RACT 
requirement,  either  with  respect  to 
primary  or  secondary  PMio  emissions. 


>  PKf-tO  Emittion  Inventory  Requirements,  EPA- 
450/2-93.  USEPA  1993.  EmiMioos  bcton  wen 
generally  derived  using  methodologiM  from  the 
Procedures  Document  for  National  Emittion 
Inventory,  Criteria  Air  Pollutantt  1985-1999  (NEI 
Proceduret).  USEPA  2001. 


5.  Are  the  CAA  provisions  for  new 
source  review  satisfied? 

For  the  Payson  nonattainment  area, 
ADEQ  administers  the  preconstruction 
review  and  permitting  provisions  of 
Arizona  Administrative  Code,  Title  18. 
Chapter  2.  Articles  1.  3, 4.  and  5.  All 
new  major  sources  and  modifications  to 
existing  major  sources  are  subject  to  the 
new  source  review  (NSR)  and 
prevention  of  significant  deterioration 
(PSD)  requirements  of  these  rules.  We 
have  not  yet  fully  approved  the  State's 
NSR  rules  but,  for  major  sources  and 
modifications  of  PMio  emissions,  we 
have  delegated  to  Arizona  the  authority 
to  administer  the  PSD  program. 

Section  172(c)(5)  requires  NSR 
permits  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  anywhere  in 
nonattainment  areas.  We  have 
determined  that  areas  being 
redesignated  from  nonattainment  to 
attainment  do  not  need  to  comply  with 
the  requirement  that  an  NSR  program  be 
approved  prior  to  redesignation 
provided  mat  the  area  demonstrates 
maintenance  of  the  standard  without 
part  D  nonattaimnent  NSR  in  effect.  The 
rationale  for  this  decision  is  described 
in  a  memorandum  from  Mary  Nichols 
dated  October  14, 1994  ("Part  D  New 
Source  Review  (part  D  NSR) 
Requirements  for  Areas  Requesting 
Redesignation  to  Attainment").  We  have 
determined  that  the  ADEQ  maintenance 
demonstration  for  Payson  does  not  rely 
on  nonattainment  NSR  and,  therefore, . 
the  State  need  not  have  a  fully  approved 
nonattainment  NSR  program  prior  to 
approval  of  the  redesignation  request. 
The  ADEQ's  PSD  program  at  40  CFR 
52.21  will  become  effective  in  the  area 
with  respect  to  PM-10  upon 
redesignation  of  the  area  to  attainment, 
pursuant  to  the  delegation  agreement 
between  EPA  and  ADEQ  dated  March 
12, 1999. 

B.  Maintenance  Plan 

1.  Has  the  State  demonstrated  that  the 
area  qualifies  for  the  LMP  option? 

Section  n.E.  of  the  plan  discusses  how 
the  area  meets  each  of  the  LMP  option 
criteria  for  use  of  this  option. 

First,  the  area  should  m  attaining  the 
NAAQS.  Table  m-3  of  the  plan 
summarizes  quality  assured  ambient 
data  showing  that  the  Payson  area  has 
continued  to  meet  both  the  24-hour  and 
annual  PMio  NAAQS  for  the  period 
199fr-2000. 

Second,  the  design  values  for  the  past 
5  years  must  be  at  or  below  the  margin 
of  safety  levels  identified  in  the  LMP 
option.  The  annual  average  PMio  design 
value  for  the  area  from  1996 
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through  2000  data  is  26  ug/m^,  and  the 
24-hour  average  design  value  is  88  ug/ 
m^,  both  of  which  are  below  the  MOS 
limits  of  40  and  98  ug/m^,  respectively. 

"Third,  the  area  must  meet  the  motor 
vehicle  regional  emissions  analysis  test 
in  the  LMP  option.  The  calculated  value 
is  28.3  ug/m^  for  the  annual  average 
PMio  standard,  which  is  less  than  the  40 
ug/m^  MOS  limit  for  annual,  and  the 
calculated  value  is  95.7  ug/m^  for  the 
24-hour  average  PMio  standard,  which 
is  less  than  the  98  ug/m^  MOS  limit. 

Therefore,  the  State  has  shown  that 
the  area  qualifies  for  the  streamlined 
maintenance  plan  provisions  imder  the 


LMP  option.  We  have  concluded  in 
Section  Ul.A.  that  the  plan  submittal 
meets  the  moderate  area  plan  provisions 
for  emissions  inventories,  permanent 
and  enforceable  control  measures,  and 
maintenance  of  adequate  monitoring. 
There  is  one  remaining  maintenance 
plan  provision  under  Uie  LMP  option 
not  previously  discussed:  contingency 
measures. 

2.  Does  the  plan  meet  the  CAA 
provisions  for  contingency  measures? 

The  maintenance  plan  must  include 
contingency  control  measures  which 
will  go  into  effect  automatically  to 

Payson  Area  Contingency  Measures 


correct  any  future  violation  of  the 
NAAQS.  These  provisions  must  include 
a  requirement  that  the  State  will 
implement  all  measures  contained  in 
the  nonattainment  area  SIP.  The  August 
9,  2000  LMP  option  memo  states  that 
the  contingency  measures  do  not  have 
to  be  fully  adopted  at  the  time  of 
redesignation. 

ADEQ  has  included  6  contingency 
measures  in  the  maintenance  plan  (see 
table  below  entitled  "Payson  Area 
Contingency  Measures"). 


Contingency  measures 


Imptementing  entity 


Revise  Arizona  Administrative  Code  R18-2-702  B  opacity  limits  from  40%  to  20% 

If  any  PM-10  industrial  source  operating  witfiln  tfie  maintenance  area  is  found  to  be  contrit>- 
uting  to  monitored  readings  above  the  LMP  allowable  limits,  ADEQ  will  review  existing  air 
quality  permit(s)  to  identify  additional  PMm  control  measures  wfiich  may  be  needed.  If  the 
PMio  source  does  not  have  a  permit,  the  permitting  authority  will  determine  if  an  air  quality 
permit  and  PMio  controls  are  needed. 

If  wood  burning  sources  are  found  to  be  contributing  to  monitored  readings  above  the  LMP  al- 
lowable limits,  ADEQ  will  review  State  regulations  and  programs  to  determine  appropriate 
action. 

Pave  or  stabilize  public  unpaved  roads,  vacant  lots,  or  unpaved  parlcing  lots  located  in  ttie 
PMio  maintenance  area  subject  to  limits  of  statutory  authority. 

Continuation  of  Smoke  Management  Plan — State  and  Federal  land  managers  conducting  pre- 
scribed burning  must  register  with  ADEQ  for  proposed  burning  activities — Arizona  Adminis- 
trative Code  (A.A.C.)  R-18-2-Article  15  (Forest  &  Range  Management  Bums. 

Review  of  the  requirement  for  dust  control  measures  for  material  storage  piles  to  determine  if 
additional  action  is  needed  (A.A.C.  R-1 8-2-607). 


ADEQ. 
ADEQ. 


ADEQ. 


Town  of  Payson  and/or  Gila  County. 

U.S.  Forest  Service,  U.S.  Bureau  of  Land  Man- 
agement, Arizona  State  Land  Department, 
ADEQ. 

ADEQ. 


The  State  also  committed  to 
determine  whether  or  not  violations 
have  been  recorded  within  6  months  of 
the  close  of  each  calendar  year,  and  to 
review  and  determine  the  appropriate 
contingency  measure(s)  by  the  end  of 
the  same  calendar  year.  Finally,  the 
State  committed  to  implement  the 
selected  contingency  measure(s)  within 
1  year  of  determining  that  a  violation- 
has  occurred.  We  conclude  that  these 
measures  and  commitments  meet  the 
contingency  measure  provision  of  CAA 
Section  175A(d). 

C.  Redesignation  Requests 

1.  Has  Payson  attained  the  24-hour  and 
annual  PMio  NAAQS? 

The  area  has  attained  the  24-hour 
standard  when  the  average  number  of 
expected  exceedances  per  year  is  less 
than  or  equal  to  one,  when  averaged 
over  a  thiee-year  period.  (40  CFR  50.6) 
To  make  this  determination,  three 
consecutive  years  of  complete  ambient 
air  quality  data  were  collected  in 
accordance  with  Federal  requirements 
(40  CFR  part  58,  including  appendices). 

As  discussed  above,  there  nave  been 
no  recorded  exceedances  of  either  the 
annual  or  24-hour  PMm  NAAQS  in  the 


area  in  the  past  3  years.  The  area  has 
attained  both  the  annual  and  24-hour 
PMio  NAAQS  for  the  past  3  years. 

2.  Has  the  area  met  all  relevant 
requirements  under  section  110  and  Part 
D  of  the  Act? 

The  Calcagni  memo  directs  States  to 
meet  all  of  the  applicable  section  110 
and  part  D  planning  requirements  for 
redesignation  purposes.  EPA  interprets 
the  Act  to  require  State  adoption  and 
EPA  approval  of  the  applicable 
programs  under  section  110  and  part  D 
that  were  due  prior  to  the  submittal  of 
a  redesignation  request,  before  EPA  may 
approve  a  redesignation  request. 

Section  110(a)(2)  of  the  Act  contains 
general  requirements  for  nonattainment 
plans.  These  requirements  include,  but 
are  not  limited  to,  submittal  of  a  SIP  that 
has  been  adopted  by  the  State  after 
reasonable  notice  and  public  hearing, 
provisions  for  establishment  and 
operation  of  appropriate  apparatus, 
methods,  systems,  and  procedures 
necessary  to  monitor  ambient  air 
quality,  implementation  of  a  permit 
program,  provisions  for  Part  C — 
Prevention  of  Significant  Deterioration 
(PSD)  and  Part  D — New  Source  Review 


(NSR)  permit  programs,  criteria  for 
stationary  source  emission  control 
measures,  monitoring  and  reporting, 
provisions  for  modeling,  and  provisions 
for  public  and  local  agency 
participation. 

Part  D  includes  additional  provisions 
for  nonattainment  areas,  listed  generally 
in  CAA  section  172(c]  and  specifically 
for  PMio  in  sections  188-9.  These 
additional  Part  D  provisions  include: 
implementation  of  RACM  as 
expeditiously  as  practicable,  reasonable 
further  progress,  emissions  inventories, 
and  quantification  of  growth  allowances 
(if  the  State  elects  to  establish  such 
allowances).  See  the  General  Preamble 
for  further  explanation  of  these 
requirements. 

For  purposes  of  redesignation,  the 
Arizona  SIP  was  reviewed  to  ensure  that 
all  requirements  under  the  Act  were 
satisfied.  The  Arizona  SIP  was  approved 
under  section  110  of  the  Act  as 
satisfying  all  applicable  section  110  and 
Part  D  provisions.  These  approvals  are 
codified  in  40  CFR  52.123.  We  are 
approving  the  SIP  with  respect  to  the 
special  Part  D  provisions  for  PMm 
nonattainment  areas  (CAA  sections  188— 
9)  in  Section  in.A.  above. 
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3.  Does  the  Pay  son  Area  have  a  fully 
approved  SIP  under  section  110(k)  of 
the  Act? 

We  are  approving  in  today's  action 
the  moderate  area  and  maintenance  plan 
for  the  Payson  Area,  and  confirming  that 
the  SIP  meets  other  applicable 
provisions  of  the  CAA. 

4.  Has  the  State  shown  that  the  air 
quality  improvement  in  the  area  is 
permanent  and  enforceable? 

The  submittal  shows  that  the 
improvements  in  air  quality  were  not 
due  to  temporary  economic  downturn  or 
unusually  favorable  meteorology  (p.  12). 
On  the  contrary,  economic  growth  has 
continued  over  the  past  10  years  since 
the  area  attained  the  NAAQS,  and  the 
area  has  experienced  the  full  range  of 
weather  conditions  in  that  period.  As 
discussed  above,  attainment  is  the  result 
of  the  establishment  of  permanent  and 
enforceable  controls  on  fugitive  dust 
emissions. 

5.  Does  the  area  have  a  fully  approved 
maintenance  plan  pursuant  to  section 
175AoftheAct? 

We  are  fully  approving  the 
maintenance  plan,  as  allowed  by  the 
LMP  guidance,  in  Section  III.B.  above. 

D.  Conformity 

The  transportation  conformity  rule 
and  the  general  conformity  rule  apply  to 
nonattainment  areas  and  attainment 
areas  with  maintenance  plans.  Both 
rules  provide  that  conformity  can  be 
demonstrated  by  showing  that  the 
expected  emissions  from  planned 
actions  are  consistent  with  the 
emissions  budget  for  the  area. 

1.  Transportation  Conformity 

Under  the  limited  maintenance  plan 
option,  emissions  budgets  are  treated  as 
essentially  not  constraining  for  the 
length  of  the  maintenance  period 
because  it  is  unreasonable  to  expect  that 
qualifying  areas  would  experience  so 
much  growth  in  that  period  that  a 
NAAOS  violation  would  result. 

While  areas  with  maintenance  plans 
approved  under  the  limited 
maintenance  plan  option  are  not  subject 
to  the  budget  test,  the  areas  remain 
subject  to  other  transportation 
conformity  requirements  of  40  CFR  Part 
93,  Subpart  A.  Thus,  the  metropolitan 
planning  organization  (N4PO)  in  the  area 
or  the  State  will  still  need  to  document 
and  ensiue  that:  (1)  Transportation 
plans  and  projects  provide  for  timely 
implementation  of  SIP  transportation 
control  measures  (TCMs)  in  accordance 
with  40  CFR  93.113;  (2)  transportation 
plans  and  projects  comply  with  the 
fiscal  constraint  element  per  40  CFR 


93.108;  (3)  the  MPO's  interagency 
consultation  procedures  meet  applicable 
requirements  of  40  CFR  93.105;  (4) 
conformity  of  transportation  plans  is 
determined  no  less  frequently  than 
every  three  years,  and  conformity  of 
plan  amendments  and  transportation 
projects  is  demonstrated  in  accordance 
with  the  timing  requirements  specified 
in  40  CFR  93.104:  (5)  the  latest  planning 
assumptions  and  emissions  model  are 
used  as  set  forth  in  40  CFR  93.110  and 
40  CFR  93.111;  (6)  projects  do  not  cause 
or  contribute  to  any  new  localized 
carbon  monoxide  or  particulate  matter 
violations,  in  accordance  with 
procedures  specified  in  40  CFR  93.123; 
and  (7)  project  sponsors  and/or 
operators  provide  written  commitments 
as  specified  in  40  CFR  93.125. 

Tne  adequacy  review  period  for  these 
SIP  submissions  is  concurrent  vdth  the 
public  comment  period  on  this  direct 
final  rule.  Because  limited  maintenance 
plans  do  not  contain  budgets,  the 
adequacy  review  period  for  these 
maintenance  plans  serves  to  allow  the 
public  to  conunent  on  whether  limited, 
maintenance  is  appropriate  for  these 
areas.  Interested  parties  may  comment 
on  the  adequacy  and  approval  of  the 
limited  maintenance  plans  by 
submitting  their  comments  on  the 
proposed  rule  published  concurrently 
with  this  direct  final  rule. 

Our  action  on  the  limited 
maintenance  plans  for  these  areas  has 
been  announced  on  EPA's  conformity 
Web  site:  http://www.epa.gov/oms/traq. 
Once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity." 

2.  General  Conformity 

For  Federal  actions  which  are 
required  to  address  the  specific 
requirements  of  the  general  conformity 
rule,  one  set  of  requirements  applies 
particularly  to  ensuring  that  emissions 
from  the  action  will  not  cause  or 
contribute  to  new  violations  of  the 
NAAQS,  exacerbate  current  violations, 
or  delay  timely  attainment.  One  way 
that  this  requirement  can  be  met  is  to 
demonstrate  that  "the  total  of  direct  and 
indirect  emissions  bom  the  action  (or 
portion  thereof)  is  determined  and 
documented  by  the  State  agency 
primarily  responsible  for  the  applicable 
SIP  to  result  in  a  level  of  emissions 
which,  together  with  all  other  emissions 
in  the  nonattainment  area,  would  not 
exceed  the  emissions  budgets  specified 
in  the  applicable  SIP."  40  CFR 
93.158(a)(5)(i)(A). 

The.  decision  about  whether  to 
include  specific  allocations  of  allowable 
emissions  increases  to  sources  is  one 
made  by  the  State  and  local  air  quality 


agencies.  Such  emissions  budgets  are 
unlike  and  not  to  be  confused  with 
those  used  in  transportation  conformity. 
Emissions  budgets  in  transportation 
conformity  are  required  to  limit  and 
restrain  emissions.  Emissions  budgets  in 
general  conformity  allow  increases  in 
emissions  up  to  specified  levels. 

ADEQ  has  not  chosen  to  include  any 
specific  emissions  allocations  for 
Federal  projects  that  would  be  subject  to 
the  provisions  of  general  conformity. 


V.  Final  Action 

We  are  approving  the  moderate  area 
plan,  and  the  maintenance  plan  for  the 
Payson  Area,  and  we  are  redesignating 
the  area  from  nonattainment  to 
attainment  for  the  24-hour  and  annual 
PMio  NAAQS.  We  are  publishing  this 
action  without  prior  proposal  because 
we  view  this  as  a  noncontroversial 
amendment  and  anticipate  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  State  plan  and 
redesignate  the  area  if  relevant  adverse 
comments  are  filed.  This  rule  will  be 
effective  August  26,  2002,  without 
further  notice  unless  relevant  adverse 
conunents  are  received  by  July  26.  2002. 
If  we  receive  such  comments,  this  action 
will  be  withdrawn  before  the  effective 
date.  All  public  comments  received  will 
then  be  addressed  in  a  subsequent  final 
rule  based  on  the  proposed  action.  We 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  August  26,  2002. 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Eneiigy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law. 

Accordingly,  the  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
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any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
si^ficantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  nationsd 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
'  subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 


requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
bvirden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  (insert  date  60 
days  after  date  of  publication).  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  {See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations, 

Arizona  PMio 


Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  June  6.  2002. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  DC. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  D—ArlzcMW 

2.  Section  52.120  is  amended  by 
adding  paragraph  (c)(104)  to  read  as 
follows: 

S52.120    ktontiflcMion  of  plan. 

***** 

(c)  *  •  * 

(104)  The  following  plan  was 
submitted  on  March  29,  2002,  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Arizona  Department  of 
Environmental  Quality. 

(1)  Payson  Moderate  Area  PMm 
Maintenance  Plan  and  Request  for 
Redesignation  to  Attainment,  adopted 
on  March  29,  2002. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  ef  seq. 

2.  hi  §  81.303  the  PMu,  table  is 
amended  by  revising  the  entry  for  the 
Gila  County  (Part)  to  read  as  follows: 

181.303    Arizona. 


Designated  area 


Designation 


Classification 


Date^ 


Type 


Date^ 


Type 


Gila  County  (part): 

Payson:  T01N,  sections  1-3,  10-15,  22- 
27,  and  34-36  of  R9E;  T11N,  sectiortt 
1-3.  10-15,  22-27,  and  34-36  of  R9E; 
T10-11N,  R10E;  T10N.  sections  4-9. 
16-21,  and  28-33  of  R1  IE;  Til N.  sec- 
tions 4-9,  16-21,  and  28-33  of  R11E. 


August  26,  2002 Attainment. 
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Designated  area 


Designation 


Date' 


Type 


Classificatton 


Date^ 


Type 


^This  date  is  November  15.  1990.  unless  ottienwise  noted. 


[FR  Doc.  02-16104  Filed  6-25-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPwtaS2and81 

[AZ-1<»-00S1a;  FRL-7233-6] 

Approval  and  Promulgetlon  Of 
Implamentadon  Plana  and  Deelgnalion 
of  Araaa  tor  Air  Quality  Planning 
Purpoaaa:  Arliona 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  the 
moderate  area  plan  and  maintenance 
plan  for  the  Bullhead  City  area  in 
Arizona  and  granting  a  request 
submitted  by  the  State  to  redesignate  the 
area  from  nonattainment  to  attainment 
for  the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  particulate 
matter  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers  (PM  lo)-  Elsewhere  in  this 
Federal  Register,  we  are  proposing 
approval  and  soliciting  written 
comment  on  this  action;  if  adverse 
written  comments  are  received,  we  will 
withdraw  the  direct  final  rule  and 
address  the  comments  received  in  a  new 
final  rule:  otherwise  no  further 
rulemaking  will  occtir  on  this  approval 
action. 

DATES:  This  direct  final  rule  is  effective 
August  26.  2002,  without  further  notice, 
unless  we  receive  adverse  comments  by 
July  26,  2002.  If  Ve  receive  such 
comments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register  to 
notify  the  public  that  this  rule  will  not 
take  effect. 

AOORESSCS:  Please  address  your 
comments  to  Dave  Jesson,  Air  Planning 
Office  (AIR-2),  Air  Division,  U.S.  EPA. 
Region  9,  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901.  You  may 
inspect  and  copy  the  rulemaking  docket 
for  this  notice  at  the  following  location 
diiring  normal  business  hours.  We  may 
charge  you  a  reasonable  fee  for  copying 
parts  of  the  docket.  Environmental 
Protection  Agency.  Region  9.  Air 


Division.  Air  Planning  Office  (AIR-2), 
75  Hawthorne  Street.  San  Francisco.  CA 
94105-3901. 

Copies  of  the  SIP  materials  are  also 
available  for  inspection  at  the  address 
listed  below:  Arizona  Department  of 
Environmental  Quality,  Library,  First 
Floor.  3033  N.  Central  Avenue,  Phoenix, 
AZ  85012-2809. 

FOM  FURTNCR  MRMMATION  CONTACT: 
Dave  Jesson.  Air  Planning  Office  (AIR- 
2).  EPA  Region  9,  at  (415)  972-3957  or: 
jesson.david9epa.gov 
SUPPlfMCNTARY  INFORMATION: 

Table  of  Contents 

I.  Summary  of  Action 
n.  Introduction 

A.  What  National  Ambient  Air  Quality 
Standards  are  considered  in  today's 
rulemaking? 

B.  What  is  a  State  Implementation  Plan? 

C.  What  is  the  classiRcation  of  this  area? 

D.  What  are  the  applicable  CAA  provisions 
for  PMio  moderate  area  plans? 

1.  Statutory  provisions. 

2.  Clean  data  area  approach. 

E.  What  are  the  applicable  provisions  for 
PMio  maintenance  plans? 

1.  Statutory  provisions. 

2.  Limited  maintenance  plan  (LMP)  option. 

F.  What  are  the  applicable  provisions  for 
redesignation  to  attainment  for  PMio? 

ni.  Revision  to  the  Boundary 

A.  What  boundary  change  has  the  State 
proposed? 

B.  Is  the  boundary  change  approvable? 
IV.  Review  of  the  Arizona  State  Submittals 

Addressing  these  Provisions 

A.  Is  the  moderate  area  plan  approvable? 

1.  Did  the  State  meet  the  CAA  procedural 
provisions? 

2.  Has  the  State  demonstrated  that  the  area 
qualifies  for  the  clean  data  policy? 

3.  Do  the  emissions  inventories  meet  CAA 
provisions? 

4.  Do  the  plans  meet  the  CAA  provisions 
for  RACM  and  RACT? 

5.  Are  the  CAA  provisions  for  new  source 
review  satisfied? 

B.  Is  the  maintenance  plan  approvable? 

1.  Has  the  State  demonstrated  that  the  area 
-  qualifies  for  the  limited  maintenance 

plan  option? 

2.  Do  the  emissions  inventories  meet  CAA 
provisions? 

3.  Do  the  plans  meet  the  CAA  provisions 
for  contingency  measures? 

4.  Has  the  State  committed  to  continue  to 
operate  an  appropriate  PMio  air  quality 
monitoring  network? 

C.  Is  the  redesignation  request  approvable? 
1.  Has  the  area  attained  the  24-hour  arid 

annual  PMio  NAAQS? 


2.  Has  the  area  met  all  relevant 
requirements  under  section  110  and  Part 
D  of  the  Act? 

3.  Does  the  area  have  a  fully  approved  SIP 
imder  section  llO(k)  of  the  Act? 

4.  Has  the  State  shown  that  the  air  quality 
improvement  in  the  area  is  permanent 
and  enforceable? 

5.  Does  the  area  have  a  fully  approved 
maintenance  plan  pursuant  to  section 
175AoftheAct? 

D.  Conformity 

1.  Transportation  conformity 

2.  General  conformity 

V.  Proposed  Action 

VI.  Administrative  Requirements 

I.  Suminary  of  Action 

We  are  approving  the  moderate  area 
plan  and  the  maintenance  plan  for  the 
Bullhead  City  PMio  nonattainment  area 
("Bullhead  Qty")'  and  redesignating 
the  area  to  attaiiunent  for  the  24-hour 
and  annual  PMio  NAAQS.  We  are  also 
approving  the  State  of  Arizona's  request 
to  revise  the  boimdaries  of  the  Bullhead 
City  area  by  excluding  3  townships.  As 
a  result  of  the  redesignation.  the 
excluded  townships  become  part  of  the 
State's  imclassifiable  area  for  PMio.  and 
are  not  subject  to  the  provisions  of  the 
PMio  maintenance  plan  for  Bullhead 
City. 

On  February  7.  2002.  the  Arizona 
Department  of  Environmental  Quality 
(ADEQ)  submitted  the  plan  for  the 
Bidlhead  City  PMio  nonattainment  area 
as  well  as  a  request  for  a  boimdary 
change  and  redesignation  of  the  area 
from  nonattainment  to  attainment.  On 
May  31.  2002,  we  fotmd  that  the 
submittal  met  the  completeness  criteria 
in  40  CFR  part  51.  Appendix  V,  which 
must  be  met  before  formal  EPA  review. 

n.  Introduction 

A.  What  National  Ambient  Air  Quality 
SUmdcuxls  are  considered  in  Today's 
rulemaking?  .      . 

Particulate  matter  with  an 
aerodynamic  diameter  of  less  than  10 
micrometers  (PMio)  is  the  pollutant  that 
is  the  subject  of  this  action.  The  NAAQS 
are  safety  thresholds  for  certain  ambient 
air  pollutants  set  to  protect  public 


•  >  For  the  existing  definition  of  the  Bullhead  City 
nonattainment  area,  see  40  CFR  81.303.  Bullhead 
City  is  a  city  with  a  2000  decennial  census  count 
of  33.769.  located  in  western  Mohave  County  acrow 
the  Colorado  River  from  Nevada. 
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health  and  welfare.  PMio  is  among  the 
ambient  air  pollutants  for  which  we 
have  established  such  a  health-based 
standard. 

PMiu  causes  adverse  health  effecrts  by 
penetrating  deep  in  the  limg, 
aggravating  the  cardiopulmonary 
system.  Children,  the  elderly,  and 
■  people  with  asthma  and  heart 
conditipns  are  the  most  vulnerable. 

On  July  1, 1987  (52  FR  24634).  we 
revised  the  NAAQS  for  particulate 
matter  with  an  indicator  that  includes 
only  those  particles  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers.  (See  40 
CFR  50.6). 

The  annual  primary  PMio  standard  is 
50  ug/m^  as  an  annual  arithmetic  mean. 
The  24-hour  PMio  standard  is  150  ug/m^ 
with  no  more  than  one  expected 
exceedance  per  year.  The  secondary 
PMio  standards,  promulgated  to  protect 
against  adverse  welfare  effects,  are 
identical  to  the  primary  standards. 

B.  What  Is  a  State  Implementation  Plan? 

The  Clean  Air  Act  requires  States  to 
attain  and  maintain  ambient  air  quality 
equal  to  or  better  than  the  NAAQS.  The 
State's  commitments  for  attaining  and 
maintaining  the  NAAQS  are  outlined  in 
the  State  Implementation  Plan  (or  SIP) 
for  that  State.  The  SIP  is  a  planning 
document  that,  when  implemented,  is 
designed  to  ensure  the  achievement  of 
the  NAAQS.  Each  State  currently  has  a 
SIP  in  place,  and  the  Act  requires  that 
SIP  revisions  be  made  periodically  as 
necessary  to  provide  continued 
compliance  with  the  standards. 

SIPs  include,  among  other  things,  the 
following:  (1)  An  inventory  of  emission 
sources;  (2)  statutes  and  regulations 
adopted  by  the  State  legislature  and 
executive  agencies;  (3)  air  quality 
analyses  that  include  demonstrations 
that  adequate  controls  are  in  place  to 
meet  the  NAAQS;  and  (4)  contingency 
meastues  to  be  undertaken  if  an  area 
fails  to  attain  the  standard  or  make 
reasonable  progress  toward  attainment 
by  the  required  date. 

The  State  must  make  the  SIP  available 
for  public  review  and  comment  through 
a  public  hearing,  it  must  be  adopted  by 
the  State,  and  submitted  to  EPA  by  the 
Governor  or  her  designee.  EPA  takes 
Federal  action  on  the  SIP  submittal  thus 
rendering  the  rules  and  regulations 
Federally  enforceable.  The  approved  SIP 
serves  as  the  State's  commitment  to  take 
actions  that  will  reduce  or  eliminate  air 
quality  problems.  Any  subsequent 
revisions  to  the  SIP  must  go  through  the 
formal  SIP  revision  process  specified  in 
the  Act. 


C.  What  Is  the  Classification  of  This 
Area? 

Upon  enactment  of  the  1990  Clean  Air 
Act  Amendments  (Act),  PMio  areas 
meeting  the  requirements  of  either  (i)  or 
(ii)  of  section  107(d)(4)(B)  of  the  Act 
were  designated  nonattainment  for  PMio 
by  operation  of  law  and  classified 
"moderate."  See  generally,  42  U.S.C. 
7407(d)(4)(B).  These  areas  included  all 
former  Group  I  PMio  planning  areas 
identified  in  52  FR  29383  (August  7. 
1987)  and  further  clarified  in  55  FR 
45799  (October  31, 1990),  and  any  other 
areas  violating  the  NAAQS  for  PMio 
prior  to  January  1, 1989  (many  of  these 
areas  were  identified  by  footnote  4  in 
the  October  31, 1990  Federal  Register 
document).  A  Federal  Register  notice 
announcing  the  areas  designated 
nonattainment  for  PMio  upon  enactment 
of  the  1990  Amendments,  known  as 
"initial"  PMio  nonattainment  areas,  was 
published  on  March  15, 1991  (56  FR 
11101).  A  subsequent  Federal  Register 
document  correcting  some  of  these  areas 
was  published  on  August  8. 1991  (56  FR 
37654).  These  nonattainment 
designations  and  moderate  area 
classifications  were  codified  in  40  CFR 
part  81  in  a  Federal  Register  document 
published  on  November  6, 1991  (56  FR 
56694).  All  other  areas  in  the  nation  not 
designated  nonattainment  at  enactment 
were  designated  unclassifiable  (see 
section  107(d)(4)(B)(iii)  of  the  Act). 

In  January  and  February  of  1991,  we 
notified  the  Governors  of  those  States 
which  recorded  violations  of  the  PMio 
standard  after  January  1. 1989  that  EPA 
believed  that  those  areas  should  be 
redesignated  as  nonattainment  for  PMio- 
In  September  1992  we  proposed  that 
several  areas  be  redesignated 
nonattainment  for  PMio  and  took  final 
action  on  December  21. 1993^  (58  FR 
67335).  Bullhead  City  was  among  those 
areas  listed.  The  effective  date  of  the 
final  action  redesignating  this  area  as 
nonattainment  for  the  PMio  NAAQS  was 
January  20, 1994. 

D.  What  Are  the  Applicable  CAA 
Provisions  for  PMw  Moderate  Area 
Plans? 

The  air  quality  planning  requirements 
for  moderate  PMio  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  title 
I  of  the  Act.  We  have  issued  guidance 
in  a  General  Preamble  describing  oin 
views  on  how  we  will  review  SIPs  and 
SIP  revisions  submitted  under  title  I  of 
the  Act,  including  those  containing 
moderate  PMio  nonattainment  area  SIP 
provisions.  57  FR  13498  (April  16. 
1992);  57  FR  18070  (April  28. 1992). 
The  General  Preamble  provides  a 


detailed  discussion  of  our  interpretation 
of  the  Title  I  requirements. 

1.  Statutory  Provisions 

States  with  initial  moderate  PMio 
nonattainment  areas  were  required  to 
submit,  among  other  things,  the 
following  provisions  by  November  15, 
1991: 

(a)  Provisions  to  assure  that 
reasonably  available  control  measures 
(RACM)  (including  such  reductions  in 
emissions  from  existing  sources  in  the 
area  as  may  be  obtained  through  the 
adoption,  at  a  minimum,  of  reasonably 
available  control  technology  (RACT)) 
shall  be  implemented  no  later  than 
December  10, 1993; 

(b)  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31,  1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

(c)  Pursuant  to  section  189(c)(1).  for 
plan  revisions  demonstrating 
attainment,  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
and  which  demonstrate  reasonable 
further  progress  (RFP)  toward 
attainment  by  December  31 ,  1994;  and 

(d)  Provisions  to  assure  that  the 
control  requirements  applicable  to 
major  stationary  sources  of  PMio  also 
apply  to  major  stationary  sources  of 
PMio  precursors,  except  where  the 
Administrator  determines  that  such     ' 
sources  do  not  contribute  significantly 
to  PMio  levels  which  exceed  the 
NAAQS  in  the  area. 

In  addition.  States  must  submit  a 
permit  program  for  the  construction  of 
new  and  modified  major  stationary 
sources  in  1992  and  contingency 
measures  in  1993.  See  sections  189(a) 
and  172(c)(9). 

2.  Clean  Data  Area  Approach 

The  clean  data  areas  approach  applies 
the  clean  data  policy  concept  already  in 
place  for  ozone  to  selected  PMio 
nonattainment  areas  in  order  to  approve 
control  measiues  for  these  areas  into  the 
SIP.  The  approach  only  applies  to  PMio 
areas  with  simple  PMio  source 
problems,  such  as  residential  wood 
combustion  and  fugitive  dust  problems. 
If  an  area  meets  the  following 
requirements,  the  State  will  no  longer  be 
required  to  develop  an  attainment 
demonstration.  The  requirements  for  the 
approach  are: 

(a)  The  area  must  be  attaining  the 
PMio  NAAQS  with  the  three  most  recent 
years  of  quality  assured  air  quality  data. 

(b)  The  State  must  continue  to  operate 
an  appropriate  PMio  air  quality 
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monitoring  network,  in  accordance  with 
40  CFR  part  58,  in  order  to  verify  the 
attainment  statxu  of  the  area. 

(c)  The  control  measures  for  the  area, 
which  were  responsible  for  bringing  the 
area  into  attainment,  must  be  approved 
by  EPA.  EPA  would  also  need  to  find 
that  the  area  has  adopted  RACM/RACT, 
and  make  a  finding  that  the  area 
attained  the  24-hour  and  annual  PMio 
NAAQS. 

(d)  An  emissions  inventory  must  be 
completed  for  the  area.  In  addition  to 
the  above  requirements  for  the  use  of 
the  clean  data  areas  approach,  any 
requirements  that  are  connected  solely 
to  designation  or  classification,  such  as 
new  source  review  (NSR)  and  RACM/ 
RACT,  will  remain  in  effect.  However, 
the  requirements  under  CAA  section 
172(c)  for  developing  attainment 
demonstrations.  RFP  demonstrations 
and  contingency  measiues  are  waived 
due  to  the  fact  that  the  areas  which  are 
eligible  under  this  approach  have 
already  attained  the  PMio  NAAQS  and 
have  met  RFP. 

Any  sanctions  clocks  that  may  be 
running  for  an  area  due  to  failure  to 
submit,  or  disapproval  of  any 
attainment  demonstration,  RFP  or 
contingency  measure  requirements,  are 
stopped.  In  addition,  areas  are  still 
required  to  demonstrate  trans{>ortation 
conformity  using  the  build/no-build 
test,  or  the  no-greater-than-1990  test.  40 
CFR  93.119.  The  emissions  budget  test 
would  not  be  required,  because  the 
requirements  for  an  attainment 
demonstration  and  RFP,  which  establish 
the  budgets,  no  longer  apply.  The 
applicable  tests  for  general  conformity 
still  apply.  The  use  of  the  clean  data 
areas  approach  does  not  constitute  a 
CAA  section  107(d)  redesignation.  but 
only  serves  to  approve  nonattainment 
area  SIPs  required  imder  Part  D  of  the 
CAA. 

E.  What  are  the  applicable  pmvisions 
for  PMio  maintenance  plans? 


1.  Statutory  Provisions 

CAA  section  175 A  provides  the 
general  fiamework  for  maintenance 
plans.  The  maintenance  plan  must 

S>rovide  for  maintenance  of  the  NAAQS 
or  at  least  10  years  after  redesignation. 
and  must  include  any  additional  control 
measures  as  may  be  necessary  to  ensure 
such  maintenance.  In  addition, 
maintenance  plans  are  to  contain  such 
contingency  provisions  as  we  deem 
necessary  to  assiue  the  prompt 
correction  of  a  violation  of  the  NAAQS 
that  occurs  after  redesignation.  The 
contingency  measures  must  include,  at 
a  minimiun.  a  requirement  that  the  State 
will  implement  all  control  measures 


contained  in  the  nonattainment  SIP 
prior  to  redesignation.  Beyond  these 
provisions,  however.  CAA  section  175A 
does  not  define  the  content  of  a 
maintenance  plan.  Our  primary 
guidance  on  maintenance  plans  and 
redesignation  requests  is  a  September  4. 
1992  memo  from  John  Calcagni.  entitled 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment" 
("Calcagni  memo"). 

2.  Limited  Maintenance  Plan  (LMP) 
Option 

On  August  9,  2001.  EPA  issued  new 
guidance  on  streamlined  maintenance 
plan  provisions  for  certain  moderate 
PMio  nonattainment  areas  seeking 
redesignation  to  attainment  (Memo  from 
Lydia  Wegman  entitled  "Limited 
Maintenance  Flan  Option  for  Moderate 
PMio  Nonattainment  Areas").  This 
policy  allows  maintenance  plans  for 
areas  having  a  low  risk  of  future 
exceedances  to  omit  air  quality 
modeling,  future  year  emission 
inventories,  and  some  of  the  standard 
analyses  to  determine  transportation 
conformity  with  the  SIP. 

To  qualify  for  the  LMP  option,  the 
area  should  be  maintaining  the  NAAQS. 
and  the  average  PMm  design  value  for 
the  area,  based  upon  the  most  recent  5 
years  of  air  quality  data  at  all  monitors 
in  the  area,  should  be  at  or  below  40  ug/ 
m^  for  the  annual  and  98  ug/m^  for  the 
24  hour  PM 10  NAAQS  with  no 
violations  at  any  monitor  in  the 
nonattainment  area.  See  section  IV  of 
the  LMP  Option  memo  cited  above.  The 
40  and  98  ug/m^  limits  are  margin  of 
safety  (MOS)  limits  for  the  relevant 
PMio  standard  for  a  given  area.  In 
addition,  the  area  should  expect  only 
limited  growth  in  on-road  motor  vehicle 
PMio  emissions  (including  fugitive  dust) 
and  should  have  passed  a  motor  vehicle 
regional  emissions  analysis  test. 

As  discussed  below  in  Section  IV.B.l, 
the  State  has  demonstrated  that  the  LMP 
option  is  appropriate  for  the  Bullhead 
City  nonattaijunent  area. 

F.  What  Are  the  Applicable  Provisions 
for  Redesignation  to  Attainment  for 

PMio? 

The  1990  CAA  Amendments  revised 
section  107(d)(3)(E)  to  provide  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  frt>m 
nonattainment  to  attainment: 

(1)  The  area  must  have  attained  the 
applicable  NAAQS: 

(2)  The  area  has  met  all  relevant 
requirements  imder  section  110  and  Part 
D  of  the  Act; 

(3)  The  area  has  a  fully  approved  SIP 
under  section  110(k)  of  the  Act: 


(4)  The  air  quality  improvement  must 
be  due  to  permanent  and  enforceable 
reductions;  and, 

(5)  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175A  of  the  Act. 

m.  Revision  to  the  Boundary 

A.  What  Boundary  Change  Has  the  State' 
Proposed? 

The  Bullhead  City  nonattainment  area 
contains  the  equivalent  of  about  six 
townships  within  more  than  200  square 
miles  (40  CFR  81.303).  Bullhead  City  is 
located  in  the  east-central  part.  The 
existing  Bullhead  City  nonattainment 
-area  is  defined  by  the  following 
townships: 

T21N,  R20-21W,  excluding  Lake  Mead 

National  Recreational  Area 
t20N,  R20-22W 
T19N,  R21-22W,  excluding  the  Fort 

Mohave  Indian  Reservation 

Although  the  modeling  domain  of  the 
nonattainment  area  extends  into  eastern 
portions  of  Clark  County,  Nevada,  the 
actual  nonattainment  area  only  includes 
portions  of  Mohave  Coimty,  Arizona. 

The  ADEQ  has  proposed  shrinking 
the  area  to  exclude  the  following  3 
townships  (108  square  miles)  in  the  east 
and  soutii  of  the  nonattainment  area  as 
defined  in  40  CFR  81.303:  T21N.  R20W; 
T20N.  R20W;  and  T19N,  R21W.  As  a 
result,  the  nonattainment  and 
maintenance  area  would  be: 

T21N,  R21W,  exclyding  Lake  Mead 

National  Recreationsd  Area 
T20N,  R21-22W 
T19N,  R22W.  excluding  the  Fort 

Mohave  Indian  Reservation. 

fl.  Is  the  Boundary  Change  Approvable? 

The  State's  rationale  for  shrinking  the 
nonattainment  area  is  that  the  land 
proposed  for  exclusion  is  undisturbed 
desert  terrain,  without  industrial  or 
commercial  activity.  A  July  2001  field 
study  confirmed  this  to  be  the  case,  and 
no  development  is  anticipated  in  the 
foreseeable  futiire.  The  majority  of  the 
three  townships  is  Federal  land 
managed  by  the  Bureau  of  Land 
Management  and  State  land  managed  by 
the  Arizona  State  Land  Department. 

CAA  Section  107(d)(3)(D)  authorizes 
states  to  submit  revised  designations, 
and  gives  us- authority  to  approve  such 
redesignations  if  they  do  not  interfere 
with  the  effectiveness  or  enforceability 
of  the  applicable  SIP.  Since  the  State 
has  provided  evidence  that  the  excluded 
area  will  remain  imdisturbed  desert  for 
the  foreseeable  future,  EPA  approves  the 
boundary  revision. 
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IV.  Review  of  the  Arizona  State 
Submittal  Addressing  these  Provisions  . 

A.  Moderate  Area  Plan 

1 .  Did  the  State  meet  the  CAA 
procedural  provisions? 

Prior  to  adoption  by  the  State,  the 
plan  received  proper  public  notice  and 
was  the  subject  of  a  public  hearing  in 
Bullhead  City  on  December  18,  2001.' 

2.  Has  the  State  demonstrated  that  the 
area  qualifies  for  the  clean  data  policy? 

a.  Based  on  the  past  3  years  of  air 
quality  data,  is  the  area  attaining  both 
the  24-hour  and  annual  PMio  NAAQS? 
An  area  has  attained  the  24-hoiu- 
standard  when  the  average  number  of 
expected  exceedances  per  year  is  less 
than  or  equal  to  one,  when  averaged 
over  a  three-year  period.  (40  CFR  50.6) 
To  make  this  determination,  three 
consecutive  years  of  complete  ambient 
air  quality  data  were  collected  in 
accordance  with  Federal  requirements 
(40  CFR  part  58,  including  appendices). 
On  February  15,  2002,  EPA  issued  a 
determination  that  the  Bullhead  City 
area  had  attained  the  PMio  NAAQS.  67 
FR  7082. 

The  Bullhead  City  area  has  one  PMio 
monitoring  site  located  at  the  United 
States  Post  Office  building  at  the 
northeast  comer  of  State  Route  95  and 
7th  Street.  There  have  been  no  recorded 
exceedances  of  either  the  annual  or  24- 
hour  PMio  NAAQS  in  the  area.  The  area 
has  attained  both  the  annual  and  24- 
hoiu  PMio  NAAQS  for  the  past  3  years. 
Indeed,  the  last  exceedance  of  the  24- 
hour  NAAQS  occurred  on  May  30, 1991, 
and  the  last  exceedance  of  the  annual 
NAAQS  was  a  52  ug/m^  concentration 
for  1989.  Thus,  the  submitial 
demonstrates  that  the  area  has  met  the 
ambient  attainment  requirements  for 
both  the  24-hour  and  annual  PMio 
NAAQS. 

b.  Is  the  State  continuing  to  operate 
an  appropriate  PMw  air  quality 
monitoring  network?  Demonstrating  that 
an  area  has  attained  the  PMio  NAAQS 
involves  submittal  of  ambient  air  quality 
data  from  an  ambient  air  monitoring 
network  representing  peak  PMm 
concentrations,  which  should  be  stored 
in  the  EPA  Aerometric  Information 
Retrieval  System  (AIRS).  Once  the  area 
has  been  redesignated,  the  State  will 
continue  to  operate  an  appropriate  air 
quality  monitoring  network,  in 
accordance  with  40  CFR  part  58,  to 
verify  the  attainment  status  of  the  area. 


2  In  June  1995.  AOEQ  submitted  a  PMm  plan  for 
Bullhead  City.  That  plan,  which  addressed  the 
moderate  SIP  provisions,  is  superseded  by  the 
current  submittal,  which  covers  both  moderate  plan 
and  maintenance  plan  provisions. 


The  maintenance  plan  contains 
provisions  for  continued  operation  of  air 
quality  monitors  that  provide  such 
verification.  ADEQ  has  committed  to 
continue  operating  an  appropriate  air 
quality  monitoring  network,  in 
accordance  with  40  CFR  part  58,  to 
verify  the  attainment  status  of  the  area. 
This  commitment  satisfies  the 
obligation  to  maintain  an  adequate 
monitoring  program  in  the  area. 

c.  Has  EPA  approved  the  control 
measures  responsible  for  bringing  the 
areas  into  attainment?  The  measures 
implemented  in  Bullhead  City 
beginning  in  1990  and  used  for  the 
attainment  demonstration  are  listed 
below: 

1 .  During  active  construction  projects 
on  State  roads,  the  Arizona  Department 
of  Transportation  (ADOT)  paved 
intersecting  impaved  roads  up  to  the 
State  road  alignment. 

2.  Mohave  County  paved  unpaved 
parking  areas  and  roadways,  and  added 
sidewalks,  curbs,  and  gutters  in  Davis 
Camp  Park. 

3.  ADOT  paved  shoulders  and 
installed  curbs  along  Arizona  State 
Highway  95. 

4.  Monave  County  paved  8.85  miles  of 
roads  that  were  unpaved  in  1989. 
Bullhead  City  paved  more  than  12  miles 
of  roads  that  were  unpaved  in  1989. 

5.  Bullhead  City  paved  more  than  12 
miles  of  previously  unpaved  roads  in 
1989. 

6.  ADEQ  implemented  Arizona 
Administrative  Code  R18-2-607  that 
requires  control  of  storage  piles  to 
minimize  fugitive  emissions. 

Implementation  of  these  measures 
helped  bring  the  area  into  timely 
attainment  of  both  the  24-hour  and 
annual  PMio  NAAQS,  and  the  measures 
thus  meet  the  CAA  requirement  for 
RACM.  Measures  1-5  are  fully 
constructed  and  are  permanent  by  their 
very  nature.  Measure  6  has  previously 
been  approved  by  EPA  and  remains  a 
Federally  enforceable  component  of  the 
SIP.  Therefore,  we  conclude  that  the 
submittal  demonstrates  that  the  controls 
responsible  for  bringing  the  area  into 
attainment  have  been  fully  carried  out 
or  are  fully  approved  SIP  regulations. 

In  addition  to  these  permanent  or  SIP 
enforceable  controls,  the  following 
strategies  are  also  employed  in  the 
Bullhead  City  area:  ADOT  established 
contract  specifications  requiring  erosion 
control  plans  for  State  construction 
projects  in  PMio  nonattainment  areas 
per  standard  specification  104.9;  ADOT 
implemented  Encroachments  in 
Highway  Rights-of-Way,  Rule  No.  R17- 
3-712,  which  authorizes  ADOT  to  issue 
permits  to  allow  private  landowners  and 
tenants  ^ress  onto  the  State  Highway 


System  (in  1988,  the  section  was 
renumbered,  without  change,  as  R17-3- 
702)  but  directs  mitigation  of  trackout 
nuisances;  Bullhead  City  implemented  a 
grading  ordinance  requiring  control  of 
dust  during  grading  and  excavation  and 
requiring  that  property  be  left  in  a 
condition  that  prevents  dust  from   . 
arising:  and  smoke  management  plan 
requirements  were  implemented  by  the 
Forest  Service,  Bureau  of  Land 
Management,  and  Arizona  Department 
of  State  Lands,  in  cooperation  with 
ADEQ.  These  supplemental  strategies 
contributed  still  further  fugitive  dust 
emission  reductions  and  public  health 
protection.  Continued  implementation 
of  the  measures  will  help  ensure  that 
the  Bullhead  City  area  maintains  the  24- 
hour  and  annual  PM lo  NAAQS. 

3.  Do  the  emissions  inventories  meet 
CAA  provisions? 

The  Bullhead  City  plan  includes 
emission  inventories  for  1999  to  show 
emission  levels  in  a  recent, 
representative  year  during  which  there 
were  no  violations  of  the  PMio 
standards.  This  inventory  is 
summarized  in  Table  IV-1,  while  Table 
rV— 4  presents  an  inventory  of  industrial 
sources,  all  of  which  emit  less  than  3 
tons  per  year  of  PMio.  This  inventory  is 
consistent  with  our  most  recent 
guidance  on  emission  inventories  for 
nonattainment  areas,  and  reflects  the 
latest  information  available,  including 
2000  census  data.^  We  approve  the 
emissions  inventory  under  CAA  section 
172(c)(3)  as  current,  accurate,  and 
complete. 

4.  Do  the  plans  meet  the  CAA 
provisions  for  RACM  and  RACT? 

The  measures  listed  above  in  Section 
IV.A.2.C.  reflect  effective  control  for  an 
important  emissions  category  in  the 
Bullhead  City  area:  reentrained  dust 
from  traffic  on  paved  and  unpaved 
roads.  These  measures,  along  with  the 
cessation  of  a  singular  construction 
project  more  than  10  years  ago,  were 
implemented  expeditiously  and  have 
proven  sufficient  to  prevent  violations 
of  the  NAAQS  over  the  past  10  years. 
We  therefore  conclude  that  the  controls 
reflect  RACM  and  we  approve  the  plan 
as  meeting  the  RACM  provisions  of 
CAA  Section  189(a)(1)(C). 

CAA  Section  189(e)  requires  RACT 
provisions  for  gaseous  precursors  of 
PMio  except  where  EPA  determines  that 
such  soiuces  do  not  contribute 


^  PMio  Emission  Inventory  Requirements.  EPA- 
450/2-93.  USEPA  1993.  Emissions  factors  were 
generallv  derived  using  methodologies  from  the 
Procedures  Document  for  National  Emission 
Inventon:  Criteria  Air  Pollutants  198S-1999  (NEI 
Procedures),  USEPA  2001. 
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significantly  to  PMio  levels  exceeding 
the  standard.  There  are  no  major 
stationary  sources  in  the  nonattainment 
area,  and  total  emissions  associated 
with  all  industrial  sources  account  for 
only  0.18  percent  of  PMio  emissions  in 
1999.  For  this  reason  and  because  the 
historic  violations  of  the  PMm  NAAQS 
were  the  direct  result  of  massive 
highway  construction  activities  in  the 
late  1980's,  no  sources  within  the 
BiUlhead  City  area  are  subject  to  the 
RACT  requirement,  either  with  respect 
to  primary  or  secondary  PMio 
emissions. 

5.  Are  the  CAA  provisions  for  new 
source  review  satisfied? 

For  the  Bullhead  City  nonattainment 
area,  ADEQ  administers  the 
preconstruction  review  and  permitting 
provisions  of  Arizona  Administrative 
Code.  Title  18,  Chapter  2,  Articles  1,  3, 
4,  and  5.  All  new  major  sources  and 
modifications  to  existing  major  sources 
are  subject  to  the  new  source  review 
(NSR)  and  prevention  of  significant 
deterioration  (PSD)  requirements  of 
these  rules.  We  have  not  yet  fully 
approved  the  State's  NSR  rules  but.  for 
major  sources  and  modifications  of 
PMiu  emissions,  we  have  delegated  to 
Arizona  the  authority  to  administer  the 
PSD  program. 

Section  172(c)(5)  requires  NSR 
permits  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  anywhere  in 
nonattainment  areas.  We  have 
determined  that  areas  being 
redesignated  from  nonattainment  to 
attainment  do  not  need  to  comply  with 
the  requirement  that  an  NSR  program  be 
approved  prior  to  redesignation 


provided  that  the  area  demonstrates 
maintenance  of  the  standard  without 
part  D  nonattainment  NSR  in  effect.  The 
rationale  for  this  decision  is  described 
in  a  memorandum  from  Mary  Nichols 
dated  October  14. 1994  ("Part  D  New 
Source  Review  (part  D  NSR) 
Requirements  for  Areas  Requesting 
Redesignation  to  Attainment").  We  have 
determined  that  the  ADEQ  maintenance 
demonstration  for  BiUlhead  Qty  does 
not  rely  on  nonattainment  NSR  and. 
therefore,  the  State  need  not  have  a  fully 
approved  nonattainment  NSR  program 
prior  to  approval  of  the  redesignation 
request.  The  ADEQ's  PSD  program  at  40 
CFR  52.21  will  become  effective  in  the 
area  with  respect  to  PMm  upon 
redesignation  of  the  area  to  attainment, 
pursuant  to  the  delegation  agreement 
between  EPA  and  ADEQ  dated  March 
12. 1999. 

B.  Maintenance  Plan 

1.  Has  the  State  demonstrated  that  the 
area  qualifies  for  the  LMP  option? 

Section  II.E.  of  the  plan  discusses  how 
the  area  meets  each  of  the  LMP  option 
criteria  for  use  of  this  option. 

First,  the  area  should  be  attaining  the 
NAAQS.  Table  III-2  of  the  plan 
summarizes  quality  assured  ambient 
data  showing  that  the  Bullhead  City  area 
has  continued  to  meet  both  the  24-hour 
and  annual  PMm  NAAQS  for  the  period 
1996-2000. 

Second,  the  design  values  for  the  past 
5  years  must  be  at  or  below  the  margin 
of  safety  levels  identified  in  the  LMP 
option.  The  annual  average  PMio  design 
value  for  the  area  horn  1996  through 
2000  data  is  17  ug/m^,  and  the  24-hour 
average  design  value  is  79  ug/m^.  both 


of  which  are  below  the  MOS  limits  of 
40  and  98  ug/m^.  respectively. 

Third,  the  area  must  meet  the  motor 
vehicle  regional  emissions  analysis  test 
in  the  LMP  option.  The  calculated  value 
is  18  ug/m^  for  the  annual  average  PMio 
standard,  which  is  less  than  the  40  ug/ 
m^  MOS  limit  for  annual,  and  the 
calculated  value  is  84  ug/m^  for  the  24- 
hour  average  PMio  standard,  which  is 
less  than  the  98  ug/m^  MOS  limit. 

Therefore,  the  State  has  shown  that 
the  area  qualifies  for  the  streamlined 
maintenance  plan  provisions  luider  the 
LMP  option.  We  have  concluded  in 
Sections  IV.A.  that  the  plan  submittal 
meets  the  moderate  area  plan  provisions 
for  emissions  inventories,  permanent 
and  enforceable  control  measures,  and 
maintenance  of  adequate  monitoring. 
There  is  one  remaining  maintenance 
plan  provision  under  the  LMP  option 
not  previously  discussed:  contingency 
measiires. 

2.  Does  the  plan  meet  the  CAA 
provisions  for  contingency  measures? 

The  maintenance  plan  must  include 
contingency  control  measures  which 
will  go  into  effect  automatically  to 
correct  any  futiue  violation  of  the 
NAAQS.  These  provisions  must  include 
a  requirement  that  the  State  will 
implement  all  measures  contained  in 
the  nonattainment  area  SIP.  The  August 
9,  2000  LMP  option  memo  states  that 
the  contingency  measures  do  not  have 
to  be  fully  adopted  at  the  time  of 
redesignation. 

ADEQ  has  included  9  contingency 
measures  in  the  maintenance  plan  (see 
table  below  entitled  "Bullhead  City 
Area  Contingency  Measines"). 


Bullhead  City  Area  CkDNTiNGENCv  Measures 


Contingency  measures 

Review  of  Bullhead  City  grading  ordinance  to  determine  it  additional  action  is  needed  (Bullhead  City 

Zoning  Regulation,  Chapter  15.40  Grading  [Seplemt)er  1998]). 

Pave  unpaved  roads  located  in  the  PMio  maintenar>ce  area  

Pave  additional  unpaved  pailung  areas  in  Davis  Camp  Park  (South  Beach  parking  areas)  

Continuation  of  standards  for  the  installation  and  maintenance  of  landscaping  and  screening  (BuUhead 

City  Zoning  Regulatk>n.  Chapter  17.48.  Landscaping  and  Screening  Regulatkms). 

Continuation  of  cleanup  of  roadways  after  raii^storms 

Continuation  of  the  requirement  for  all  commercial  estabtohments  to  pave  parking  tots  (Mohave  County 

Zoning  Regulations.  Sectnn  26  Oft-Street  Parking  Standards). 
Continuation  of  Snooke  Management  Plan— State  and  Federal  land  managers  conducting  prescribed 

buming  must  register  with  AOEQ  for  proposed  burning  activities— Arizona  Administrative  Code 

(A. AC)  R-18-2-Article  15  (Forest  &  Range  Management  Bums). 
Review  of  ttte  requirement  for  dust  control  measures  tor  material  storage  piles  to  determine  if  additkxial 

actton  is  needed  (A.A.C.  R-1 8-2-607). 


Implementing  entity 


Bullhead  City. 

Bullhead  City  and/or  Mohave  County. 
Mohave  County. 
Bullhead  City. 

Mohave  County. 
Mohave  County. 

U.S.  Forest  Sennce,  U.S.  Bureau  of 
Land  Martagement,  Arizona  State 
Land  Department,  ADEQ. 

AOEQ. 


The  State  also  committed  to 
determine  whether  or  not  violations 
have  been  recorded  within  6  months  of 
the  close  of  each  calendar  year,  and  to 
review  and  determine  the  appropriate 


contingency  measure(s)  by  the  end  of 
the  same  calendar  year.  Finally,  the 
State  committed  to  implement  the 
selected  contingency  measure(s)  Mdthin 
1  year  of  determining  that  a  violation 


has  occurred.  We  conclude  that  these 
measures  and  commitments  meet  the 
contingency  measure  provision  of  CAA 
Section  175A(d). 
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C.  Redesignation  Requests 

1.  Has  Bullhead  City  attained  the  24- 
hour  and  annual  PMio  NAAQS? 

The  area  has  attained  the  24-hour 
standard  when  the  average  number  of 
expected  exceedances  per  year  is  less 
than  or  equal  to  one.  when  averaged 
over  a  three-year  period.  (40  CFR  50.6) 
To  make  this  determination,  three 
consecutive  years  of  complete  ambient 
-air  quality  data  were  collected  in 
accordance  with  Federal  requirements 
(40  CFR  part  58,  including  appendices). 

As  discussed  above,  there  nave  been 
no  recorded  exceedances  of  either  the 
annual  or  24-hoiu  PMio  NAAQS  in  the 
area  in  the  past  3  years.  The  area  has 
attained  both  the  annual  and  24-hour 
PMio  NAAQS  for  the  past  3  years. 

2.  Has  the  area  met  all  relevant 
requirements  luider  section  110  and  Part 
D  of  the  Act? 

The  Calcagni  memo  directs  States  to 
meet  all  of  the  applicable  section  110 
and  part  D  planning  requirements  for 
redesignation  piuposes.  EPA  interprets 
the  Act  to  require  State  adoption  and 
EPA  approval  of  the  applicable 
programs  under  section  110  and  part  D 
that  were  due  prior  to  the  submittal  of 
a  redesignation  request,  before  EPA  may 
approve  a  redesignation  request. 

Section  110(a)(2)  of  the  Act  contains 
general  requirements  for  nonattainment 
plans.  These  requirements  include,  but 
are  not  limited  to,  submittal  of  a  SIP  that 
has  been  adopted  by  the  State  after 
reasonable  notice  and  public  hearing, 
provisions  for  establishment  and 
operation  of  appropriate  apparatus, 
methods,  systems,  and  procedures 
necessary  to  monitor  ambient  air 
quality,  implementation  of  a  permit 
program,  provisions  for  Part  C — 
Prevention  of  Significant  Deterioration 
(PSD)  and  Part  D — New  Source  Review 
(NSR)  permit  programs,  criteria  for 
stationary  source  emission  control 
measures,  monitoring  and  reporting, 
provisions  for  modeling,  and  provisions 
for  public  and  local  agency 
participation. 

Part  D  includes  additional  provisions 
for  nonattainment  areas,  listed  generally 
in  CAA  section  172(c)  and  specifically 
for  PMio  in  sections  188-r9.  These 
additional  Part  D  provisions  include: 
implementation  of  RACM  as 
expeditiously  as  practicable,  reasonable 
further  progress,  emissions  inventories, 
and  quantification  of  growth  allowances 
(if  the  State  elects  to  establish  such 
allowances).  See  the  General  Preamble 
for  further  explanation  of  these 
requirements. 

For  purposes  of  redesignation,  the 
Arizona  SIP  was  reviewed  to  ensure  that 


all  requirements  under  the  Act  were 
satisfied.  The  Arizona  SIP  was  approved 
under  section  110  of  the  Act  as 
satisfying  all  applicable  section  110  and 
Part  D  provisions.  These  approvals  are 
codified  in  40  CFR  52.123.  We  are 
approving  the  SEP  with  respect  to  the 
special  Part  D  provisions  for  PMio 
nonattaiiunent  areas  (CAA  sections  188- 
9)  ifl  Section  IV.A.  above. 

3.  Does  the  Bullhead  City  Area  have  a 
fully  approved  SIP  under  section  llO(k) 
of  the  Act? 

We  are  approving  in  today's  action 
the  moderate  area  and  maintenance  plan 
for  the  Bullhead  City  Area,  and 
confirming  that  the  SIP  meets  other 
applicable  provisions  of  the  CAA. 

4.  Has  the  State  shown  that  the  air 
quality  improvement  in  the  area  is 
permanent  and  enforceable? 

The  submittal  shows  that  the 
improvements  in  air  quality  were  not 
due  to  temporary  economic  downturn  or 
unusually  favorable  meteorology  (p.  14). 
On  the  contrary,  economic  growth  has 
continued  over  the  past  10  years  since 
the  area  attained  the  NAAQS,  and  the 
area  has  experienced  the  full  range  of 
weather  conditions  in  that  period.  As 
discussed  above,  attainment  is  the  result 
of  the  cessation  of  unusual  construction 
activities  and  the  establishment  of 
permanent  and  enforceable  controls  on 
fugitive  dust  emissions. 

5.  Does  the  area  have  a  fully  approved 
maintenance  plan  pursuant  to  section 
175AoftheAct? 

We  are  fully  approving  the 
maintenance  plan,  as  allowed  by  the 
LMP  guidance,  in  Section  IV.B.  above. 

D.  Conformity 

The  transportation  conformity  rule 
and  the  general  conformity  rule  apply  to 
nonattainment  areas  and  attainment 
areas  with  maintenance  plans.  Both 
rules  provide  that  conformity  can  be 
demonstrated  by  showing  that  the 
expected  emissions  from  planned 
actions  are  consistent  with  the 
emissions  budget  for  the  area. 

1.  Transportation  Conformity 

Under  the  limited  maintenance  plan 
option,  emissions  budgets  are  treated  as 
essentially  not  constraining  for  the 
length  of  the  maintenance  period 
because  it  is  unreasonable  to  expect  that 
qualifying  areas  would  experience  so 
much  growth  in  that  period  that  a 
NAAQS  violation  would  result. 

While  areas  with  maintenance  plans 
approved  under  the  limited 
maintenance  plan  option  are  not  subject 
to  the  budget  test,  the  areas  remain 


subject  to  other  transportation 
conJFormity  requirements  of  40  CFR  part 
93,  subpart  A.  Thus,  the  metropolitan 
planning  organization  (MPO)  in  the  area 
or  the  State  will  still  need  to  document 
and  ensure  that:  (1)  Transportation 
plans  and  projects  provide  for  timefy 
implementation  of  SIP  transportation 
control  measures  (TCMs)  in  accordance 
with  40  CFR  93.113;  (2)  transportation 
plans  and  projects  comply  with  the 
fiscal  constraint  element  per  40  CFR 
93.108;  (3)  the  MPO's  interagency 
consultation  procedures  meet  applicable 
requirements  of  40  CFR  93.105;  (4) 
conformity  of  transportation  plans  is 
determined  no  less  frequently  than 
every  three  years,  and  conformify  of 
plan  amendments  and  transportation 
projects  is  demonstrated  in  accordance 
with  the  timing  requirements  specified 
in  40  CFR  93.104;  (5)  the  latest  planning 
assumptions  and  emissions  model  are 
used  as  set  forth  in  40  CFR  93.110  and 
40  CFR  93.111;  (6)  projects  do  not  cause 
or  contribute  to  any  new  localized 
carbon  monoxide  or  particulate  matter 
violations,  in  accordance  with 
procedures  specified  in  40  CFR  93.123; 
and  (7)  project  sponsors  and/or 
operators  provide  written  commitments 
as  specified  in  40  CFR  93.125. 

The  adequacy  review  period  for  these 
SIP  submissions  is  concurrent  with  the 
public  comment  period  on  this  direct 
final  rule.  Because  limited  maintenance 
plans  do  not  contain  budgets,  the 
adequacy  review  period  for  these 
maintenance  plans  serves  to  allow  the 
public  to  comment  on  whether  limited 
maintenance  is  appropriate  for  these 
areas.  Interested  parties  may  comment 
on  the  adequacy  and  approval  of  the 
limited  maintenance  plans  by 
submitting  their  conunents  on  the 
proposed  rule  published  concurrently 
with  this  direct  final  rule. 

Our  action  on  the  limited 
maintenance  plans  for  these  areas  will 
also  be  announced  on  EPA's  conformity 
Web  site:  http://www.epa.gov/oms/tmq. 
Once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity." 

2.  General  Conformity 

For  Federal  actions  which  are 
required  to  address  the  specific 
requirements  of  the  general  conformity 
rule,  one  set  of  requirements  applies 
particularly  to  ensuring  that  emissions 
from  the  action  will  not  cause  or 
contribute  to  new  violations  of  the 
•  NAAQS,  exacerbate  current  violations, 
or  delay  timely  attainment.  One  way 
that  this  requirement  can  be  met  is  to 
demonstrate  that  "the  total  of  direct  and 
indirect  emissions  from  the  action  (or 
portion  thereof)  is  determined  and 
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doounented  by  the  State  agency 
primarily  responsible  for  the  applicable 
SIP  to  result  in  a  level  of  emissions 
which,  together  with  all  other  emissions 
in  the  nonattainment  area,  would  not 
exceed  the  emissions  budgets  specified 
in  the  applicable  SIP."  40  CFR 
93.158(a)(5)(i)(A). 

The  decision  about  whether  to 
include  specific  allocations  of  allowable 
emissions  increases  to  sources  is  one 
made  by  the  State  and  local  air  quality  ^ 
agencies.  Such  emissions  budgets  are 
unlike  and  not  to  be  confused  with 
those  used  in  transportation  conformity. 
Emissions  budgets  in  transportation 
conformity  are  required  to  limit  and 
restrain  emissions.  Emissions  budgets  in 
general  conformity  allow  increases  in 
emissions  up  to  specified  levels. 

ADEQ  has  not  chosen  to  include  any 
specific  emissions  allocations  for 
Federal  projects  that  would  be  subfect  to 
the  provisions  of  general  conformity. 

V.  Final  Action 

We  are  approving  the  boundary 
revision,  the  moderate  area  plan,  and 
the  maintenance  plan  for  the  Bullhead 
City  Area,  and  we  are  redesignating  the 
area  from  nonattainment  to  attainment 
for  the  24-hour  and  annual  PMio 
NAAQS.  We  are  publishing  this  action 
without  prior  proposal  because  we  view 
this  as  a  noncontroversial  amendment 
and  anticipate  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication,  we 
are  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
State  plan  and  redesignate  the  area  if 
relevant  adverse  comments  are  filed. 
This  rule  will  be  effective  August  26, 
2002.  without  further  notice  unless 
relevant  adverse  comments  are  received 
by  July  26.  2002.  If  we  receive  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  action.  We  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  August  26,  2002. 

V.  Administrative  Raquirements 

Under  Executive  Order  12866  (58  PR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 


22.  2001).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law. 

Accordingly,  the  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  nile  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 


not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Faimesi  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congpress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  requijred 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptrollw  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  tmtil  60  days  after  it 
is  published  in  the  Federal  Register. 
TUs  action  is  not  a  "m^or  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  26,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Adn^nistrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

ListofSttb|ects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  )une  6,  2002. 
UuraYoahU. 
Acting  Regional  Administrator,  Region  IX. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART82-[AMENDEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
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Subpart  D— Arizona 

2.  Section  52.120  is  amended  by 
adding  paragraph  (c)(103)  to  read  as 
follows: 

152.120    Identification  of  plan. 

•        *        *        *        * 

(c)*  *  * 

(103)  The  following  plan  was 
submitted  on  February  7,  2002,  by  the 
Governor's  designee. 


Designated  area 


.  (i)  Incorporation  by  reference. 

(A)  Arizona  Department  of 
Environmental  Quality. 

(1)  Bullhead  City  Moderate  Area  PMio 
Maintenance  Plan  and  Request  for 
Redesignation  to  Attainment,  adopted 
on  February  7,  2002. 


Arizona— PMio 


PART  81— [AiMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  hi  §81.303  the  PMm  table  is 
amended  by  revising  the  entry  for  the 
Mohave  County  (part)  to  read  as  follows: 

§81.303    Arizona. 

***** 


Designation 


Classification 


Date' 


Type 


Date' 


Type 


Mohave  County  (part): 

Bullhead  City:  T21N,  R21W,  excluding  Lake 
Mead  National  Recreation  Area:  T20N. 
R21-22W;  T19N,  R22W  excluding  Fort 
Mohave  Indian  Reservation. 


August  26,  2002 Attainment. 


'  This  date  is  Novemtwr  15,  1990,  unless  othenwise  noted. 


[FR  Doc.  02-16143  Filed  6-25-02;  8:45  am) 
BMJJNO  CODE  6S60-Sfr-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-7237-2] 

Wisconsin:  Rnal  Auttiorization  of  State 
Hazardous  Waste  Itanagament 
Program  Revision 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  EPA  is  granting 
Wisconsin  final  authorization  of 
revisions  to  their  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Agency  published  a  proposed  rule 
on  March  1,  2002  at  67  FR  9427  and 
provided  for  public  comment.  The 
public  comment  period  ended  on  April 
1,  2002.  We  received  two  comments, 
addressed  below.  The  Agency  had  also 
published  an  immediate  final  rule  on 
March  1,  2002,  granting  Wisconsin 
authorization  for  the  revisions  to  their 
RCRA  Program,  subject  to  public 
comment;  but  withdrew  that  immediate 
final  rule  on  April  22,  2002,  so  that  it 
could  respond  to  the  comments  before 
the  rule  went  into  effect.  EPA  is 
authorizing  the  State's  changes  through 
this  final  action.  After  reviewing  the 
comments,  we  hereby  determine  that 
Wisconsin's  hazardous  waste  program 


revisions  satisfies  all  requirements 
necessary  to  qualify  for  final 
authorization.  No  fiirther  opportimity 
for  comment  will  be  provided. 

EFFECTIVE  DATE:  Final  authorization  for 
the  revisions  to  Wisconsin's  hazardous 
waste  management  program  shall  be 
effective  on  June  26,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jean  Gromnicki,  Wisconsin  Regulatory 
Specialist,  U.S.  Environmental 
Protection  Agency,  Waste,  Pesticides 
and  Toxics  Division  (DM-7J),  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  phone  number:  (312)  886-6162; 
or  Ms.  Patricia  Chabot,  Wisconsin 
Department  of  Natural  Resources,  101 
North  Webster,  Madison,  Wisconsin, 
53707,  phone:  (608)  264-6015. 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with 
and  no  less  stringent  than  the  Federal 
Program.  As  the  Federal  program 
changes,  States  must  change  their 
programs  and  ask  EPA  to  authorize  the 
changes.  Changes  to  State  programs  may 
be  necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occiu.  Most  commonly.  States  must 
change  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270,  273  and  279. 


B.  What  Were  the  Comments  and 
Responses  to  EPA's  Proposal? 

A  commenter  from  the  State  of 
Washington  submitted  a  comment 
alleging  that  EPA:  (1)  Should  have 
hosted  a  public  hearing;  and  (2)  should 
have  reviewed  Wisconsin  Chapter  NR 
538  on  land  application  of 
nonhazardous  waste.  Noting  that  RCRA 
covers  both  solid  and  hazardous  waste 
management,  the  commenter  asks  EPA 
to  "include  a  review  of  Chapter  NR  538 
for  consistency  with  Wisconsin's 
statutes  prior  to  approval  of  Wisconsin's 
application  for  final  RCRA 
authorization."  For  the  reasons 
discussed  below,  this  authorization 
action  is  not  the  appropriate  fonun  for 
these  comments. 

1.  Public  Hearing 

EPA  is  authorizing  Wisconsin  for  a 
revision  to  its  program,  and  is  not 
required  to  hold  a  hearing  for  a  revision. 
Wisconsin,  which  received  final 
authorization  for  its  RCRA  program  on 
January  31, 1986,  is  applying  for  a 
revision  to  its  already  authorized 
program  to  reflect  revisions  that  have 
been  made  to  the  Federal  RCRA  Subtitle 
C  program.  The  regulations  governing 
review  of  program  revisions  at  40  CFR 
part  271  do  not  require  a  hearing  for 
authorization  of  revisions.  On  March  4, 
1986,  EPA  promulgated  amendments  to 
40  CFR  271.21  that  eliminated  pubHc 
hearing  requirements  for  revisions.  In 
the  preamble,  the  Agency  discussed  this 
change: 

As  discussed  in  the  proposal,  the  new 
procedures  do  not  require  public 
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hearings  to  be  held  in  conjunction  with 
EPA's  authorization  decisions.  Since 
there  is  no  legal  requirement  to  provide 
for  hearings  on  revision  decisions  and 
little  public  interest  has  been  shown  to 
date  in  attending  hearings  on  initial 
authorization  of  State  programs,  we 
think  the  opportunity  to  provide  written 
comments  is  adequate.  Only  one 
comment  was  received  on  the 
elimination  of  routine  public  hearings, 
and  that  comment  favored  the  rule 
change*  *  *. 
51  FA  7540  at  7541  (March  4, 1986). 

2.  Wisconsin  Administrative  Code 
Chapter  NR  538 

The  comment  regarding  Chapter  NR 
538  of  the  Wisconsin  Administrative 
Code  is  not  relevant  to  this  action 
because:  (1)  EPA  is  not  authorizing 
Chapter  NR  538,  which  explicitly 
excludes  hazardous  wastes  firom  its 
application:  (2)  that  Chapter  does  not 
affect  the  hazardous  waste  regulations, 
and  (3)  EPA's  review  of  this  application 
does  not  extend  to  that  Chapter's 
consistency  with  Wisconsin  law. 

This  action  authorizes  certain  state 
hazardous  waste  regulations  under 
subchapter  III  of  RCRA.  The  regulations 
EPA  is  authorizing  in  this  action  do  not 
include  Chapter  NR  538.  which  pertains 
to  land  application  of  non-hazardous 
waste. 

Chapter  NR  538  does  not  afiisct  the 
regulations  EPA  is  authorizing  in  this 
action.  By  its  terms,  that  chapter  does 
not  apply  to  hazardous  wastes: 

NR  538.02  Applicability.  (1)  Except  as 
otherwise  provided,  this  chapter 
governs  the  beneficial  use  of  industrial 
byproducts,  except  hazardous  waste 
and  metallic  mining  waste.  [Emphasis 
added) 

While  both  solid  waste  and  its  subset 
hazardous  waste  are  regulated  under  the 
umbrella  of  the  Resoiuce  Conservation 
and  Recovery  Act  (RCRA),  that  statute 
contains  different  subchapters  for 
governing  the  content,  criteria  and 
administration  of  hazardous  waste 
programs  and  solid  waste  plans. 
Subchapter  III  of  RCRA  governs 
hazardous  waste  management.  EPA's 
authority  to  "authorize"  a  state  to 
administer  and  enforce  a  "hazardous 
waste  program"  under  subchapter  IH  of 
RCRA  (see  section  3006  of  RCRA,  42 
U.S.C.  6926)  does  not  constitute 
"approval"  of  either  a  State  solid  waste 
plan  [see  section  4007(a)  of  RCRA,  42 
U.S.C.  6947(a))  or  a  solid  waste 
management  facility  permit  program 
[see  section  4005(c)  of  RCRA,  42  U.S.C. 
6945(c))  under  subchapter  IV  of  RCRA. 
The  criteria  for  authorization  of  a  State 
hazardous  waste  program  are  set  forth  at 
section  3006  of  RCRA.  In  reviewing  an 


application  under  this  section,  EPA 
considers  whether  the  State  program  (1) 
is  equivalent  to  the  Federal  program 
imder  subchapter  m,  which  governs 
hazardous  waste;  (2)  is  consistent  with 
Federal  or  "State  programs  applicable  in 
other  States;"  and  (3)  provides  adequate 
enforcement  of  compliance  with  the 
requirements  of  subchapter  III  of  RCRA.  . 
As  part  of  this  review.  EPA  considers 
whether  the  State  is  imposing 
requirements  less  stringent  than  those 
authorized  under  subchapter  III 
respecting  the  same  matter  as  governed 
by  such  regulation.  [See  sections  3006 
and  3009  of  RCRA,  42  U.S.C.  6926  and 
6929.)  The  commenter's  request  for  EPA 
to  review  Wis.  Admin.  Code  Chapter  NR 
538,  which  explicitly  does  not  apply  to 
hazardous  waste,  for  consistency  with 
Wisconsin's  statutes  falls  outside  the 
scope  of  our  review  of  Wisconsin's 
application  for  the  hazardous  rules 
authorized  herein. 

For  the  reasons  set  forth  above  the 
comment  on  Wisconsin  Administrative 
Code  Chapter  NR  538  is  not  relevant  to 
this  action. 

C.  What  Decisions  Have  We  Made  in 
ThisRuleT 

We  conclude  that  Wisconsin's 
application  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatory  reouirements  established  by 
RCRA.  Therefore,  we  are  granting 
Wisconsin  Final  authorization  to 
operate  its  hazardous  waste  program 
with  the  changes  described  in  the 
authorization  application.  Wisconsin 
has  responsibility  for  permitting 
Treatment,  Storage  and  Disposal 
Facilities  (TSDFs)  within  its  borders 
(except  in  Indian  Country)  and  for 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  imder 
the  authority  of  HSWA  take  effect  in 
authorized  States  before  they  are 
authorized  for  the  requirements.  Thus, 
EPA  will  implement  those  requirements 
and  prohibitions  in  Wisconsin, 
including  issuing  permits,  until  the 
State  is  granted  authorization  to  do  so. 

D.  What  Will  Be  the  Effect  of  Today's 
Action? 

The  effect  of  this  decision  is  that  a 
facility  in  Wisconsin  subject  to  RCRA 
will  now  have  to  comply  with  the 
authorized  State  requirements  instead  of 
the  equivalent  Federal  requirements  in* 
order  to  comply  with  RCRA. 
Additionally,  such  persons  must 


comply  with  any  applicable  Federally- 
issued  requirements,  such  as,  for 
example,  HSWA  regulations  issued  by 
EPA  for  which  the  State  has  not 
received  authorization,  and  RCRA 
requirements  that  are  not  supplanted  by 
authorized  state-issued  requirements. 
Wisconsin  continues  to  have 
enforcement  responsibilities  under  its 
state  hazardous  waste  program  for 
violation  of  such  program,  but  EPA 
retains  its  authority  under  RCRA 
sections  3007.  3008.  3013,  and  7003, 
which  include  among  others,  authority 
to: 

A.  Do  inspections,  and  require 
monitoring,  tests,  analyses  or  reports. 

B.  Enforce  RCRA  requirements  and 
suspend  or  revoke  permits. 

C.  Take  enforcement  actions 
regardless  of  whether  the  State  has 
taken  its  own  actions. 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  Wisconsin  is 
being  authorized  by  today's  action  are 
already  effective,  and  are  not  changed 
by  today's  action. 

E.  What  Has  Wisconsin  Previously  Been 
Authorized  ForT 

Wisconsin  initially  received  Final 
Authorization  on  January  30, 1986, 
effective  January  31, 1986  (51  FR  3783), 
to  implement  its  base  hazardous  waste 
management  program.  Wisconsin 
received  authorizations  for  revisions  to 
its  program  on  May  23, 1989,  effective 
June  6, 1989  (54  FR  15029);  on 
Novemb(9r  22, 1989,  effective  January 
22, 1990  (54  FR  48243):  on  April  24, 
1992,  effective  April  24. 1992  (57  FR 
15029);  on  Jime  2, 1993,  effective 
August  2, 1993  (58  FR  31344);  on 
August  4, 1994,  effective  October  4, 
1994  (59  FR  39971):  and  on  August  5, 
1999,  effective  October  4, 1999  (64  FR 
42630). 

F.  What  Changes  Are  We  Authorizing 
With  Today's  Action? 

On  November  5,  2001,  Wisconsin 
submitted  a  final  complete  program 
revision  application  seeking 
authorization  of  their  changes  in 
accordance  with  40  CFR  271 .21 .  We 
now  make  a  final  decision,  that 
Wisconsin's  hazardous  waste  program 
revisions  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
Final  authorization.  Therefore  we  grant 
Wisconsin  Final  authorization  for  the 
folloMong  program  changes: 
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Description  of  Federal  requirement  (Checklist 
#) 

Wastes  From  the  Use  of  Chlorophenolic  For- 
mulations in  Wood  Surface  Protection 
(Checklist  128). 

Revision  of  Conditkmal  Exemption  for  Sntall 
Scale  Treatability  Studies  (Checklist  129). 

Recycled  Used  Oil  Management  Standards; 
Technical  Amendments  and  Corrections  II 
(Checklist  130). 

Wood  Surface  Protection;  Correction  (Checklist 
132). 

Letter  of  Credit  Revision  (Checklist  133) 

Correction  of  Beryllium  Powder  (P015)  Listing 
(Checklist  134). 

Recovered  Oil  Exclusion  (Checklist  135)  

Removal  of  the  Conditkmal  Exemption  for  Cer- 
tain Slag  Residues  (Checklist  136). 

Universal  Treatment  Standards  and  Treatment 
Standards  for  Organic  Toxk:ity  Characteristic 
Wastes  and  Newly  Listed  Wastes  (Checklist 
137). 


Testing  and  Monitoring  Activities  Amendment  I 

(Checklist  139). 
Cart>amate  Production  Identification  and  Listing 

of  Hazardous  Waste  (Checklist  140). 

Testing  and  Monitoring  Activities  Amendment  II 

(Checklist  141). 
Universal  Waste:  General  Provisions  (Checklist 

142  A). 


Universal  Waste  Rule:  Specific  Provisions  for 
Batteries  (Checklist  142  B). 


Universal  Waste  Rule:  Specific  Provisk>ns  for 
PesticKles  (Checklist  142  C). 


Universal  Waste  Rule:  Specifk:  Provisk)ns  for 
Thermostats  (Checklist  142  D). 


Universal  Waste  Rule:  Petitton  Provisk>ns  to 
Add  a  New  Universal  Waste  (Checklist  142 

E). 

Liqukls  in  Landfills  III  (Checklist  145) 

RCRA  Expanded  Publw  PartKipatkm  (Checklist 

148). 


Federal  Register  date  and  page 


Analogous  State  auttiority 


59  Ffl  458-469  January  4. 1994 

59  Fff  8362-8366  Febmary  18,  1994  

59  FR  10550-10560  March  4,  1994 

59  FR  28484  June  2,  1994 

59  Ffl  29958-29960  June  10,  1994 

59  Ffl  31551-31552  June  20,  1994 

59  Ffl  38536-38545  July  28,  1994  

59  Ffl  43496-43500  August  24,  1994  

59  Ffl  47962-48110  September  19,  1994  as 
amended  at  60  Ffl  242-302  January  3, 
1995. 


60  Ffl  3089-3095  January  13, 1995 
60  Ffl  7824-7859  February  9,  1995 

60  Ffl  17001-17004  April  4,  1995  .. 
60  Ffl  25492-25551  May  11,  1995  . 


60  Ffl  25492-25551  May  11.  1995 


60  Ffl  25492-25551  May  11,  1995 


60  Ffl  25492-25551  May  11,  1995 

60  Ffl  25492-25551  May  11,  1995 

60  Ffl  35703-13106  July  11.  1995  

60  Ffl  63417-63434  December  11.  1995 


NR  600.10(2)  605  (Appeixlix  IV)  Effective 
June  1,  1998 

NR  605.05(9)-(1 1)  Effective  June  1.  1998 

NR      590.03(33m).      590.04(1),      590.10(3). 

590.11,  590.12(2),  590.36(1),  590.37(1  )-(2), 

590.50(3)  Effective  June  1.  1998 
NR  600.10(2)  ENective  June  1 ,  1998 

NR  685.07(5)  Effective  June  1.  1998 

NR  605.09  (Table  IV),  605  Appendix  IV, 
675.2a/Table  Effective  June  1,  1998 

NR  605.04(1).  605.05(1  )-<2),  625.07(2)  Effec- 
tive June  1,  1998 

NR  625.05(1).  675.20  Effective  June  1.  1998 

NR  605(2),  630.04(16),  625.05(1),  600.04, 
675.03(1m),  675.04(2),  675.03(1), 

675.03(7p),  675.07(1  )-<2),  675.09(1),  (4)- 
(5),  675.19(1),  675.20(1  )-(7),  675.20/Tabte, 
675.21,  675.22,  675.22(1),  675.22  Tabtel, 
675.22(4)-<5),  675.23,  675.25(2).  675.26, 
675.28,  675  Appendix  lU,  675  Appendix  VIII 
Effective  June  1,  1996 

NR  600.10(2)  Effective  June  1 ,1998 

NR  605.04(1),  605.09  Table  III.  605  09  Table 
IV.  605.09  Table  V,  605  Appendix  III.  Ap- 
pendix IV  Effective  June  1 ,  1998 

NR  600.10(2)  Effective  June  1,  1998 

NR  600.03,  600.03  (56m),  600.03 
(249m).600.03(249p),  600.03  (249z), 
610.07(1m),  610.07(1).  690.01,  690.02, 
690.04.  615.04,  615.05,  615.06(6), 
630.04(17),  605.05(12),  675.04(3),  680.02, 
690.04(1  )-(2),  690.06(1),  690.03(2), 
690.03(4)-(6),  690.03(8),  690.03(10)-(13), 
690.10,  690.11,  690.12(2),  690.14, 
690.15(1  )-(3).  690.16,  690.17(1)-(2), 
690.18(1)-(8),  690.19,  690.20,  690.30, 
690.31.  690.32(1  )-(2),  690  34,  690.35(1)- 
(3).  690.36.  690.37(1  )-(2),  690.38(1  )-(8), 
690.39(1  )-(3),  690.40,  690.50,  690.51, 
690.52(1  )-(2),  690.53(1  )-(2),  690.54(1  )-(2), 
690.55(1  )-(2).  690.56,  690.60(1  )-(2), 
690.61  (1)-(4),  690.62(1  )-(2),  690.70  Effec- 
tive June  1,  1998 

NR  690.03(1),  690.03(10),  690.02(1), 
630.04(17),  625.02,  625.05,  625  12(1). 
675.04(3),  690.04(1),  690.05(1  )-(3),  690.03, 
690.13,  690.14,  690.33,  690.34  Effective 
June  1,  1998 

NR  690.03(7).  690.03(10),  605.05(12). 
690.04(1),  630.04(17),  675.04(3),  680.02, 
690.06(1  )-(4),  690.03(3),  690.03(7). 
690.03(10),  690.13(2),  690 14(2)-(3), 
690.32(1),  690.33(2),  690.34(2)-(3)  EHective 
June  1, 1998 

NR  605.05(12),  630.04(17),  690.04(1), 
675.04<3),  680.02,  690.07,  690.03(9)-(10), 
690.13(3),  690.14(4),  690.33(3),  690.34(4) 
Effective  June  1,  1998 

NR  605.10(1)-(2).  605.10(6)-(7),  690.80(1  )-(3). 
690.81  (1)-(8)  Effective  June  1,  1998 

NR  660.18(8)  Effective  June  1 ,  1998 
NR     680.06(1  m),     680.06(8m),     680.06(15), 
600.03(104),      680.03(3m),      680.42(18m), 
680.07(7),  665.06(1),  665.07(2),  665.06(4), 
665.06(1),  665.02  Effective  June  1,  1998 
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Description  of  Federal  requirement  (Checklist 


Amendments  to  the  Definition  of  SoNd  Waste: 
Amendment  II  (Checklist  150). 

Land  Disposal  Restrictnn  Phase  Ml 
Decharacterized  Wastewaters.  Carbamate 
Wastes  and  Spent  PotNners  (Checklist  151). 


Federal  Register  date  and  page 


61  FR 13103-13106  March  26,  1996 
61  FR  15566-15660  April  8,  1996  


Anak)gous  State  authority 


NR  605.05(1)  Effective  Jurte  1, 1996 

NR  600.04(1).  675.05(3).  675.03(1  m). 
675.03(4m).  675.03(7p).  675.03(8). 
675.04(2),  675.06(1  )-(3).  675.07(1  )-(2). 
675.09(1),  675.09(4).  675.19(2),  675.20(1). 
675.20(6),  675.20,  Table,  675.22/rable  1, 
675.24(1),  675.28(a)  and  Table  UTS,  675 
Appendix  IX  Effective  June  1, 1998 


G.  Where  Are  the  Revised  State  Rules 
Diflerent  From  the  Federal  Rules? 

Wisconsin  has  proposed  specific  parts 
of  Federal  Regvilation  to  be  more 


stringent  than  Federal  requirements. 
These  requirements  are  part  of 
Wisconsin's  authorized  program  and  are 
federally  enforceable. 


DescriptkMi  of  Federal  requirement 


Revision  of  Conditional  Exemptkxi  for  SmaN 

Scale  Treatability  Studies  (Checklist  129). 
Recovered  OH  Excluskxi  (Checklist  136)  

Removal  of  the  Conditkxial  Exemption  for  Cer- 
tain Slag  Resklues  (Checklist  136). 

Universal  Treatment  Standards  and  Treatment 
Standards  tor  Organic  Toxkaty  Characleristk: 
Wastes  and  Newly  Listsd  Wastes  (Checklist 
137). 


Caibamale  ProducAon  MenWIcatfon  and  Listing 
of  Hazantous  Waste  (CheckMst  140). 


Universal  Waste  Rule:  Petitk)n  Proviskxw  ta 
Add  New  Universal  Waste  (Checklist  145). 

Land  Disposal  Restrictkxw  Phase  11^ 
Decfiaracterized  Wastewaters,  Carbamate 
Wastes.  Spent  PotNners  (Checklist  151). 


Federal  dtatton  number  (checklist  numt)er) 

261 .4(e)(3)(i«)(A) 

261.4(fH4) ... 

261 .3(C)(2)(H)(B) 

261.4(a)(12) 

266.20(c)  

260.30  intio 

260.30(b)  

260.31(a).  260.31(b)  


260.32     mtro.     260.33     intro,     2e0.33(a), 
260.33(b). 

266.23(a) 

2e8.1(c)(3)(ii),  2e8.1(c)(3)(ill)  

268.7(a)(8) 

268.7(b)(4)(l) 

268.38(a) 

268  38(b)  

261.3(aM2KlvKF).  261.3(a)(2Kiv)(Q) 

261 .3(cM2)(iiKD) 

264.314(eK2)(li),  264.314(eK2)(iH), 

266.314(fK2)(ii).  266.31 4<fK2KiH). 

268.1(c)(3),      268.1(cH3KI).      268.1(cM3)(IO. 

268.1(c)(3Ki«).     268.1(CM4).     268.1(cK4K«). 

268.1(cK4)(ll).  268.1(cM4MW).  268.1(c)(4)(lv). 

2e8.7(aKlKvO 

268.39(b) 

268.39(c) 

268.39(d)  

2678.38(f) 

268.40(a) - 

268.40(g) 


State  citatkNi  number 


605.05(1 0Ke)1. 
605.05(1 1)(d). 
605.04(1Kb)10. 
605.05(1  )(x). 
625.05(1). 

There  is  no  Wisconsin  waiver  to  the  definitton 
of  Soikl  Waste. 


Wisconsin  does  not  have  a  provtston  like 
260.31(a).  Materials  that  are  speculatively 
accumulated  must  be  managed  as  haz- 
ardous waste  (see  605.05(4). 

Wisconsin  does  not  have  a  boiler  variance 
proviskxi. 

625.05(1). 

600.04(1). 

600.04. 

675.07(1)0). 

675.07(2)(d)b. 

675.19(1Ka). 

675.19(1Mb). 

There  is  no  exemptkxi  261.3(a)(2)(ivKF)  or 
(Q)  in  the  Wisconski  Ckxle. 

There  is  no  Wisconsin  dtatkm  for 
261.3(cK2Xii)(D). 

660.18(8)(b)  Wisconsin  does  not  alk>w  OECD 
Test  301B,  rules  are  more  restrictive  in  de- 
fining a  non-bkxlegradable  sorbents. 

600.04(1)  Note:  Underground  injectkin  is  pro- 


675.07(aKd). 

674.19(2)(b). 

675.19(2)(C). 

675.19(2Ke). 

675.19(2X9). 

675.20(1). 

675.20(1). 


H.  Who  Hendlae  Permits  After 
Anthorixatioii  Takes  Eflsct? 

Wisconsin  will  issue  permits  for  all 
the  provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  EPA  will  continue  to  administer 
any  RCRA  hazardous  waste  permits  or 
portions  of  permits  which  we  issued 
prior  to  the  effective  date  of  this 


authorization  until  they  expire  or  are 
terminated.  We  will  not  issue  any  more 
new  permits  or  new  portions  of  permits 
for  the  provisions  listed  in  the  Table 
above  after  the  effective  date  of  this 
authorization.  EPA  Mdll  continue  to 
implement  and  issue  permits  for  HSWA 
requirements  for  which  Wisconsin  is 
not  yet  authorized. 


I.  How  Does  Today's  Action  Afiect 
Indian  Coontiy  (18  U.S.C  115)  in 
Wisconsinr 


Wisconsin  is  not  authorized  to  carry 
out  its  hazardous  waste  program  in 
Indian  country  within  the  State,  as 
defined  in  18  U.S.C.  1151.  This 
includes: 
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1.  All  lands  within  the  exterior 
boimdaries  of  Indian  reservations 
within  or  abutting  the  State  of 
Wisconsin: 

2.  Any  land  held  in  trust  by  the  U.S. 
for  an  Indian  tribe;  and 

3.  Any  other  land,  whether  on  or  off 
an  Indian  reservation  that  qualifies  as 
Indian  country.  Therefore,  this  action 
has  no  effect  on  Indian  coimtry.  EPA 
will  continue  to  implement  and 
administer  the  RCRA.  program  in  Indian 
coimtry. 

).  What  Is  Codification  and  Is  EPA 
Codifying  Wisconsin's  Hazardous 
Waste  Program  as  Authorized  in  This 
Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations.  We  do  this  by 
referencing  the  authorized  State  Rules 
in  40  CFR  part  272.  We  reserve  the 
amendment  of  40  CFR  part  272.  subpart 
YY  for  this  authorization  of  Wisconsin's 
program  changes  until  a  later  date. 

K.  Administrative  Requirements 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  RCRA 
authorizations  from  the  requirements  of 
Executive  Order  12866  (58  FR  51735. 
October  4. 1993),  and  therefore,  a 
decision  to  authorize  Wisconsin  for 
these  revisions  is  not  subject  to  review 
by  OMB.  Furthermore,  this  rule  is  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
.22,  2001)  because  it  is  not  a  significant 
regulatory  action  imder  Executive  Order 
12866.  This  action  authorizes  State 
requirements  for  the  purpose  of  RCRA 
3006  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  This  authorization  will 
effectively  suspend  the  applicability 'of 
certain  Federal  regulations  in  favor  of 
Wisconsin's  program,  thereby 
eliminating  duplicative  requirements  for 
handlers  of  hazardous  waste  in  the 
State.  Authorization  will  not  impose 
any  new  burdens  on  small  entities. 
Accordingly,  I  certify  that  these 
revisions  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulator  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  action  authorizes 
pre-existing  requirements  under  State 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  State  law.  it  does  not  cbntain  any 
imfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 


Reform  Act  of  1995  (Public  Law  104-4). 
This  action  does  not  have  tribal 
implications  within  the  meaning  of 
Executive  Order  13175  (65  FR  67249, 
November  9.  2000).  This  action  will  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  because  it  merely 
auti^orizes  State  requirements  as  part  of 
the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  A  decision  to  authorize 
Wisconsin  for  these  revisions  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23. 1997),  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks.  This  action  does 
not  include  environmental  justice 
related  issues  that  require  consideration 
under  Executive  Order  12898  (59  FR 
7629.  February  16. 1994). 

Under  RCRA  3006(b).  EPA  grants  a 
State's  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consenstis  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996)  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accoidance  with  any  Attorney  General's 
Supplemental  Guidelines  for  the 
Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings  issued  under  the 
Executive  Order.  A  decision  to 
authorize  Wisconsin's  revisions  will  not 
impose  an  information  collection 
biuden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 


agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Ckimptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  docimient  and 
other  required  information  to  the  U.S. 
Senate,  die  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
major  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C  804(2). 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste,  Hazardous  waste 
transportation,  Indian  lands. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  Action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926.  6974(b). 

Dated:  fune  12,  2002. 
Bharat  Mathur, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  02-16031  Filed  6-25-02:  8:45  am) 
BUXJNGCOOe  6S60-Sa-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  25  and  101 

[ET  Docket  No.  98-206;  RM-ei47;  RM-«245: 
FCC  02-118] 

Order  To  Permtt  Operation  of  NQSO 
FSS  Syatmns  Co-Fraquancy  WNh  QSO 
and  Terraatrial  Systems  In  the  Ku* 
Band  Fraquancy  Range;  Authortza 
Subaidlary  Terraatrial  Uaa  of  the  12^ 
12.7  GHz  Band  by  Direct  Broadcast 
Satalllta  Ucanaaaa  and  Thair  AfRNataa; 
and  in  Re  Applleationa  of  Broadwava 
USA,  PDC  Broadband  Corporation,  and 
Satalllta  Racahwrs.  Ltd.  In  the  2.2-12.7 
GHz  Band 

agency:  Federal  Commimications 

Commission. 

action:  Final  rule. 

summary:  In  this  dociunent,  the 
Commission  addresses  petitions  for 
reconsideration  and  establishes 
technical,  service  and  licensing  rules  for 
Multichannel  Video  Distribution  and 
Data  Service  (MVDDS)  in  the  12  GHz 
band.  MVDDS  will  facilitate  the 
delivery  of  new  communications 
services,  such  as  video  and  broadband 
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services,  to  a  wide  range  of  populations, 
including  those  that  are  unserved  or 
underserved.  These  rules  adopted  will 
allow  MVDDS  licensees  to  share  the  12 
GHz  band  with  new  operators  on  a  co- 
primary  basis  and  on  a  co-primary,  non- 
harmful  interference  basis  with 
incumbent  Direct  Broadcast  Satellite 
service  providers. 

DATES:  Effective  August  26,  2002,  except 
for  §§25.139, 101.103, 101.1403, 
101.1413. 101.1417  and  101.1440  which 
contain  information  collection 
requirements  that  have  not  been 
approved  by  OMB.  Written  comments 
by  the  public  on  the  new  or  modified 
information  collections  are  due  August 
26.  2002.  Written  comments  must  be 
submitted  by  the  OMB  on  the  new  or 
modified  information  collections  on  or 
before  October  25.  2002.  The  Federal 
Communications  Commission  will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date. 
FOR  FURTHER  MFORMA-nON  CONTACT:  For 
MVDDS/Direct  Broadcast  Satellite  (DBS) 
and  MVDDS/non-geostationary  satellite 
orbit  (NGSO)  fixed-satellite  services 
(FSS)  sharing  issues,  contact  the  Office 
of  Engineering  and  Technology  " 
Thomas  Derenge  at  (202)  418-2451. 
Gary  Thayer  at  (202)  41S-22go  or  Ira 
Keltz  at  (202)  418-0616.  For  MVDDS 
service  rules,  contact  the  Wireless 
Telecommimications  Bureau  "  Michael 
Follak,  Jennifer  Burton,  or  Brian 
Wondrack  at  (202)  418-0680,  TTY  (202) 
418-7233. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Commimications  Commission's 
Memomndum  Opinion  and  Order  and 
Second  Report  and  Order.  FCC  02-116, 
adopted  on  April  11,  2002,  and  released 
on  May  23,  2002.  The  full  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center. 
Room  CY-A257.  445  12th  Street.  SW., 
Washington.  DC  20554.  The  complete 
text  may  be  purchased  from  the 
Commission's  copy  contractor.  Qualex 
International,  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  DC  20554. 
The  full  text  may  also  be  downloaded 
at:  www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365. 

Paperwork  Reduction  Analysis 

1.  This  Second  Report  and  Order 
contains  either  a  new  or  modified 
information  collection.  As  part  of  the 
Commission's  continuing  effort  to 
reduce  paperwork  burdens,  we  invite 
the  general  public  and  the  Office  of 
Management  and  Budget  (OMB)  to  take 


this  opportimity  to  comment  on  revision 
to  the  information  collections  contained 
in  the  Second  Report  and  Order  as 
required  by  the  Paperworic  Reduction 
Act  of  1995.  Public  and  agency 
comments  are  due  August  26,  2002. 
Comments  should  address: 

•  Whether  the  new  or  modified 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility. 

•  The  acouacy  of  the  Commission's 
biuden  estimates. 

•  Ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected. 

•  Ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Written  comments  by  the  public  on 
the  new  or  modified  information 
collections  are  due  August  26,  2002. 
Written  comments  must  be  submitted  by 
the  OMB  on  the  new  or  modified 
information  collections  on  or  before 
October  25,  2002.  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judith  B.  Herman.  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  Washington, 
DC  20554,  or  via  the  Internet  to 
jboley9fcc.gov,  and  to  Jeanette 
Thornton,  OMB  Desk  Officer,  Room 
10236  New  Executive  Office  Building. 
725  Seventeenth  Street.  NW... 
Washington,  DC  20503,  or  via  the 
Internet  to  JThomto&omb.eop.gov. 

OMB  Control  No.:  3060-xxxx 

Title:  25.139  NGSO  FSS  coordination 
and  information  sharing  between 
MVDDS  licensees  in  the  12.2  GHz  to 
12.7  GHz  band. 

Form  No:  W A. 

Type  of  Review:  New. 

Number  of  Respondents:  6. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden:  6. 

Total  Annual  Cost:  0. 

Needs  and  Uses:  This  rule  is  needed 
for  NGSO  FSS  licensees  to  maintain  a 
subscriber  database  in  a  format  that  can 
be  readily  shared  with  MVDDS 
licensees  for  the  purpose  of  determining 
compliance  with  the  MVDDS 
transmitting  antenna  spacing 
requirement  relating  to  qualifying 
existing  NGSO  FSS  subscriber  receivers 
set  forth  in  §  101.129  of  this  chapter. 

OMB  Control  No.:  3060-xxxx. 
Title:  101.103  Frequency  coordination 
procedures. 
Form  No:  W A. 
Type  of  Review:  New  collection. 


Frequency  of  Response:  On  occasion. 

Total  Annual  Burden:  1 77  hours. 

Total  Annual  Cost:  0. 

Needs  and  Uses:  This  rule  is 
necessary  to  require  MVDDS  licensees 
to  provide  notice  of  intent  of  construct 
a  proposed  antenna  to  NGSO  FSS 
licensees. 

OMB  Control  No. :  3060-xxxx. 

Title:  101.1403  Broadcast  Carriage 
Requirements. 

Form  No;  N/A. 

Type  of  Review:  New. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  354. 

Total  Annual  Burden:  354. 

Total  Annual  Cost:  0. 

Needs  and  Uses:  This  rule  is  needed 
for  the  purpose  of  coming.into 
compliance  with  the  broadcast  carriage 
requirements. 

OMB  Control  No.:  3060-xxxx. 

Title:  101.1413  License  term  and 
renewal  expectancy. 

Form  No:  N/A.  ' 

Type  of  Review:  New  collection. 

Frequency  of  Response:  On  occasion. 

Total  Aimual  Burden:  7080  hours. 

Total  Aimual  Cost:  0. 

Needs  and  Uses:  The  information 
required  in  §  101.1413  is  used  to 
determine  whether  a  renewal  applicant 
of  a  MVDDS  has  complied  with  the 
requirements  to  provide  substantial 
service  by  the  end  of  the  ten-year  initial 
license  term.  The  FCC  uses  the 
information  to  determine  whether  an 
applicant's  license  will  be  renewed  at 
the  end  of  the  license  period. 

OMB  Control  No.:  3060-xxxx. 

Title:  101.1417  Annual  Report. 

Fonn  No:  N/A. 

Type  of  Review:  New. 

Frequency  of  Response:  Annually. 

Total  Annual  Burden:  354. 

Total  Aimual  Cost:  0. 

Needs  and  Uses:  This  rule  requires 
MVDDS  licensees  to  file  two  copies  of 
a  report  by  March  1  of  each  year  for  the 
preceding  calendar  year.  This  report 
must  include  naine  and  address  of 
licensee;  station(s)  call  letters  and 
primary  geographic  service  area(s);  and 
statistical  information  for  the  licensee's 
station. 

OMB  Control  No.:  3060-xxxx. 

Title:  101.1440  MVDDS  protection  of 
DBS. 

Form  No;  N/A. 

Type  of  Review:  New. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden:  14,522. 

Total  Annual  Cost:  0. 

Needs  and  Uses:  This  rule  requires 
MVDDS  licensees  conduct  a  siuvey  to 
determine  the  location  of  all  DBS 
customers  of  record  and  obtain  a  signed 
written  agreement  from  the  DBS 
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customers  of  record  agreeing  to  their 
DBS  system  receiving  MVDSS  signal  in 
excess  of  appropriate  EFPD. 

1.  In  this  Memorandum  Opinion  and 
Order  and  Second  Report  and  Order,  we 
make  the  following  major 
determinations  regarding  the  licensing 
of  MVDDS  in  the  12  GHz  band: ' 

MOftO 

•  We  find  that  the  Commission 
provided  clear  notice  that  the 
Commission  was  considering 
authorizing  MVDDS  in  the  12  GHz  band 
in  the  November  24,  1998  Notice  of 
Proposed  Rulemaking,  64  FR  7565 
(January  12. 1999)  (Amendment  of  Parts 
2  and  25  of  the  Commission's  Rules  to 
Permit  Operation  of  NGSO  FSS  Systems 
Co-Frequency  with  GSO  and  Terrestrial 
Systems  in  the  Ku-Band  Frequency 
Range;  Amendment  of  the  Commission's 
Rules  to  authorize  subsidiary  Terrestrial 
Use  of  thel2.2-12.7  GHz  Band  by  Direct 
Broadcast  Satellite  Licensees  and  Their 
Affiliates,  ET  Docket  No.  98-206.  ET 
Docket  No.  98-206. 14  FCC  Red  1131 
(1998)).  as  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
Chapter  5,  et.  seq.). 

•  The  MVDDS  authorization  complies 
with  the  provisions,  and  fosters  the 
goals,  of  the  Satellite  Home  Viewer 
Improvement  Act  of  1999  (SHVIA)  and 
the  Rural  Local  Broadcast  Signal  Act 
(RLBSA)  (Public  Law  106-113  Stat. 
1501  (enacting  S.  1948,  including  the 
SHVIA  and  the  RLBSA;  Tides  I  and  n 
of  the  Intellectual  Property  and 
Commimications  Omnibus  Reform  Act 
of  1999)). 

•  The  technical  rules  and  regulatory 
safeguards  we  are  adopting  in  the 
Second  Report  and  Order  will  protect 
the  primary  allocation  status  of 
incumbent  DBS/Broadcast  Satellite 
Service  (BSS)  and  the  co-primary  NGSO 
FSS  operators  in  the  12  GHz  band. 

•  The  Commission's  decision  to 
authorize  MVDDS  in  the  12  GHz  band 
was  carefully  considered  and  rationally 
explained  based  upon  all  of  the 
available  information  in  the  record. 

•  The  technical  rules  we  are 
establishing  for  MVDDS  operation  are 
technologically  neutral  because  they  do 
not  specify  a  particular  equipment 
configiuation  or  methodology, 
proprietary  or  not,  that  must  be  used 
within  the  fixed  terrestrial  MVDDS 
service. 

•  The  Commission's  decision  to 
authorize  MVDDS  in  the  12  GHz  band 
does  not  violate  International 
Telecommunication  Union  (ITU) 
recommendations  and  constitutes  an 
appropriate  exercise  of  domestic 
regulatory  authority. 


•  We  deny  the  petitions  for 
reconsideration  with  respect  to  the 
Commission's  decision  to  authorize 
MVDDS  in  the  12  GHz  band. 

•  We  find  to  be  substantively  without 
merit,  and  dismiss  on  our  own  motion 
as  procedurally  untimely,  a  "Petition  for 
Consolidation  of  Rulemaking 
Proceedings  and  for  a  Declaration  that 
Alternative  Spectrum  is  Suitable  for  the 
Proposed  Multichannel  Video 
Distribution  and  Data  Service."  which 
seeks  to  disallow  MVDDS  operation  in 
the  12.2-12.7  GHz  band  and  instead 
seeks  consideration  of  alternative 
spectrum  in  the  12.7-13.25  GHz  Cable 
Television  Relay  Service  (CARS)  band 
or  the  2500-2690  MHz  Multichannel 
Multipoint  Distribution  Service  (MMDS) 
in  the  context  of  two  other  rule  making 
proceedings. 

RAO 

•  We  will  require  an  MVDDS  operator 
to  operate  with  a  maximum  power  limit 
of  14  dBm  per  24  megahertz  Effective 
Isotropic  Radiated  Power  (EIRP). 

•  We  specify  an  equivalent  power 
flux  density  (EPFD)  limit  for  each  of 
foiu-  regions  across  the  United  States. 
The  regions  and  corresponding  EPFD 
limits  are:  East:  -168.4  dBW/m2/4kHz. 
Midwest:  -169.8  dBW/m2/4kHz. 
Southwest:  -171.0  dBW/m2/4kHz.  and 
Northwest:  -172.1  dBW/m2/4kHz. 

•  Using  a  prescribed  methodology 
and  a  predictive  model  to  calculate 
EPFD  values,  we  used  a  criterion  that 
would  limit  the  amount  of  increased 
BSS  unavailability  due  to  the  presence 
of  MVDDS  to  ten  percent  over  a  baseline 
level  of  BSS  unavailability.  The 
imavailability  allowance  ascribed  to 
MVDDS  is  in  addition  to  the 
unavailability  allowance  ascribed  to 
NGSO  FSS  operations  in  the  12.2-12.7 
GHz  band. 

•  MVDDS  must  site  and  design  its 
transmitting  antennas  to  avoid  causing 
harmful  interference  to  existing  DBS 
customers. 

•  We  will  require  the  MVDDS 
operator  to  ensure  that  the  prescribed 
EPFD  limits  are  not  exceeded  at  any 
DBS  customer  of  record  location.  If  the 
EPFD  limits  are  exceeded,  the  MVDDS 
operator  will  be  required  to  discontinue 
service  imtil  such  time  that  the  limits 
can  be  met. 

•  To  promote  MVDDS  and  NGSO  FSS 
band  sharing,  MVDDS  signals  shall  not 
exceed  a  power  flux  density  (PFD)  of 

-  135dBW/m2/4kHz  measured  and/or 
calculated  at  the  siuiace  of  the  earth  at 
distances  greater  than  3  km  from  the 
MVDDS  transmitting  site. 

•  We  adopt  a  minuniun  MVDDS 
transmitting  antenna  spacing  of  10  km 
fitjm  pre-existing  NGSO  FSS  receive 


antennas  with  the  option  for  NGSO  FSS 
licensee  agreement  to  accept  shorter 
spacing.  We  also  conclude  that  NGSO 
FSS  receivers  must  accept  any 
interference  from  pre-existing  MVDDS 
transmitting  antennas. 

•  We  adopt  basic  information  sharing 
and  coordination  requirements  that 
MVDDS  and  NGSO  FSS  operators  must 
follow  to  facilitate  mutual  sharing  of  the 
12  GHz  band  as  co-primary  services. 

•  We  adopt  MVDDS  emission  mask 
values  for  protecting  NGSO  FSS 
operations  in  the  adjacent  11.7-12.2 
GHz  band  and  CARS  and  Broadcast 
Auxiliary  Service  (BAS)  operations  in 
the  adjacent  12.7-13.25  GHz  band  from 
out-of-band  MVDDS  emissions. 

•  We  adopt  low  elevation  angle  PFD 
radiation  limits  on  NGSO  FSS 
operations  that  will  afford  protection  to 
MVDDS  receivers  from  NGSO  FSS 
interference  for  the  portion  of  the  non- 
geostationary  orbital  path  near  the 
horizon. 

•  We  dismiss,  without  prejudice,  all 
applications  for  terrestrial  use  of  the  12 
GHz  band.  AU  interested  parties  may 
reapply  under  the  new  licensing  rules 
established  in  this  proceeding. 

•  We  adopt  a  geographic  area 
licensing  scheme  that  permits  the  filing 
of  mutually  exclusive  applications. 
Consistent  with  our  statutory  mandate 
to  resolve  such  applications  through  the 
use  of  auctions,  any  mutually  exclusive 
initial  applications  for  the  MVDDS 
service  will  be  resolved  by  competitive 
bidding. 

•  We  find  that  the  ORBIT  Act  does 
not  bar  the  assignment  of  licenses  for 
MVDDS  in  the  12.2-12.7  GHz  band  by 
competitive  bidding. 

•  We  adopt  our  proposal  to  auction 
MVDDS  licenses  in  conformity  with  the 
general  competitive  bidding  rules  set 
forth  in  Part  1 .  Subpart  Q.  of  the 
Commission's  Rules. 

•  We  adopt  three  small  business 
definitions  and  three  levels  of  bidding 
credits  for  MVDDS.  We  define  a  very 
small  business  as  an  entity  with  average 
annual  gross  revenues  not  exceeding  $3 
million  for  the  preceding  three  years;  a 
small  business  as  an  entity  with  average 
annual  gross  revenues  not  exceeding 
$15  million  for  the  preceding  three 
years;  and  an  entrepreneur  as  an  entity 
with  average  annual  gross  revenues  not 
exceeding  $40  million  for  the  preceding 
three  years.  Very  small  businesses  will 
receive  a  bidding  credit  of  35  percent, 
small  businesses  will  receive  a  bidding 
credit  of  25  percent,  and  entrepreneurs 
will  receive  a  bidding  credit  of  15 
percent. 

•  We  decline  to  adopt  a  set-aside  of 
MVDDS  spectrum  or  special  bidding 
credits  for  DBS  licensees. 
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•  We  decline  to  adopt  a  prohibition 
against  transfers  of  MVDDS  licenses. 

•  We  adopt  geographic  license  service 
areas  for  MVDDS  on  the  basis  of 
Component  Economic  Areas  (CEAs). 

•  We  adopt  a  channel  plan  consisting 
of  one  spectnmi  block  of  500  megahertz 
per  service  area. 

•  We  permit  fixed  one-way 
operations,  but  exclude  mobile  and 
aeronautical  operations.  Permissible 
operations  include  the  flexibility  for 
two-way  services  whereby  the  12  GHz 
band  could  be  used  for  the  downstream 
path,  and  any  upstream  (or  return)  path 
could  be  located  in  other  spectrum  or 
over  a  wireline. 

•  We  decline  to  adopt  must-carry 
rules. 

•  We  require  incumbent  non-public 
safety  Private  Operational  Fixed  Service 
(POPS)  licensees  in  the  12  GHz  band  to 
protect  MVDDS  and  NGSO  FSS 
operations. 

•  We  require  MVDDS  and  NGSO  FSS 
operations  to  protect  incumbent 
traditional  public  safety  POPS  licensees 
in  the  12  GHz  band. 

•  We  suspend  the  acceptance  of 
POPS  applications  for  new  licenses, 
amendments  to  applications  for  new 
and  modified  licenses  and  major 
modifications  to  existing  licenses. 

•  We  decline  to  permit  dominant 
cable  ofierators  firom  acquiring  an 
attributable  interest  in  an  MVDDS 
license  for  a  service  area  where 
significant  overlap  is  present. 

•  We  adopt  a  ten-year  license  term  for 
MVDDS,  beginning  on  the  date  of  the 
initial  authorization  grant,  and  adopt  a 
renewal  expectancy  based  on  the 
substantial  service  requirement. 

•  We  restrict  the  placement  of 
transmitting  systems  near  ^e  Canadian 
and  Mexican  borders. 

I.  Final  Regulatory  Flexibility 
Certification  (Second  Report  and 
Order) 

2.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA).  an  Initial  Regidatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
Amendment  of  Parts  2  and  25  of  the 
Conunission's  Rides  to  Permit  Operation 
of  NGSO  FSS  Systems  Co-Frequency 
with  GSO  and  Terrestrial  Systems  in  the 
Ku-Band  Frequency  Range;  Amendment 
of  the  Commission's  Rules  to  Authorize 
Subsidiary  Terrestrial  Use  of  the  12.2- 
12.7  GHz  Band  by  Direct  Broadcast 
Satellite  Licensees  and  Their  Affiliates: 
and  Applications  of  Broadwave  USA, 
PDC  Broadband  Corporation,  and 
Satellite  Receivers.  Ltd.  to  Provide  A 
Fixed  Service  in  the  12.2-12.7  GHz 
Band,  First  Report  and  Order  and 
Further  Notice  of  Proposed  Rule 


Making.  66  FR  30361  (June  6.  2001) 
(First  Report  and  Order  and  Further 
Notice  of  Proposed  Rule  Making).  FCC 
00-418.  ET  Docket  No.  98-206. 16  FCC 
Red  4096  (2000).  The  Commission 
sought  written  public  comment  on  the 
proposals  in  the  Further  Notice  of 
Proposed  Rule  Making  including 
comment  on  the  IRFA.  This  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
examines  the  possible  significant 
economic  impact  of  our  actions  on  small 
entities  and  conforms  to  the  RFA. 

A.  Need  for,  and  effectives  of.  the 
Second  Report  and  Order 

3.  By  this  action.  Multichannel  Video 
Distribution  and  Data  Service  (MVDDS) 
providers  will  share  the  12.2-12.7  GHz 
band  with  new  NGSO  FSS  operators  on 
a  co-primary  basis  and  on  a  non-harmful 
interference  basis  with  inciunbent  direct 
broadcast  satellite  (DBS)  providers.  The 
objective  of  this  Second  Report  and 
Order  is  to  adopt  licensing,  service  and 
technical  rules  for  the  MVDDS. 
Specifically,  we  seek:  (1)  to 
accommodate  the  introduction  of 
innovative  services;  and  (2)  to  facilitate 
the  sharing  and  efficient  use  of 
spectrum.  Furthermore,  the  rules 
adopted  in  this  Second  Report  and 
Order  are  designed  to  implement 
Congress's  gou  of  giving  small 
businesses  the  opportimity  to 

Participate  in  the  provision  of  spectrum- 
ased  services  in  accordance  with 
section  309(j)  of  the  Commimications 
Act  of  1934.  as  amended.  Thus,  we 
believe  that  this  service  will  fecilitate 
the  delivery  of  communications 
services,  such  as  video  and  broadband 
services,  to  various  populations 
including  those  that  are  deemed  to  be 
unserved  and/or  imderserved. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

4.  Although  we  did  not  receive  any 
comments  in  direct  response  to  the 
IRFA.  commenters  suggested 
approaches  that  would  foster 
participation  in  the  MVDDS  service  by 
snudler  entities.  For  instance,  several 
commenters  favored  allowing  MVDDS 
licensees  to  partition  their  geographic 
service  areas  into  smaller  areas.  In 
addition,  the  Rural  Telecommunications 
Group  (RTG)  suggested  the  use  of 
smaller  service  areas — Metropolitan 
Statistical  Areas  (MSAs).  Rural  Service 
Areas  (RSAs)  or  Component  Economic 
Areas  (CEAs)— to  facilitate 
opportunities  for  small  and  rural 
carriers  to  obtain  MVDDS  licenses  and 
to  ensure  that  rural  regions  benefit  from 
the  12.2-12.7  GHz  band.  Likewise, 
Pegasiis  supported  licensing  MVDDS  on 


the  basis  of  basic  trading  areas  (BTAs) 
and  major  trading  areas  (MTAs)  because 
the  population  served  would  be  smaller 
and  the  cost  of  licenses  likely  lower, 
thus  providing  greater  economic 
opportunity  for  a  wider  variety  of 
applicants.  Thus,  the  need  to  establish 
opportunities  for  smaller  entities  to 
have  access  to  MVDDS  spectrum  was  a 
sentiment  expressed  by  various 
commenteirs  in  the  M\^DS  rule  making 
proceeding. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  WUl  Apply 

5.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible  an  estimate  of,  the  niunber  of 
small  entities  that  may  be  affected  by 
the  rules  adopted  herein.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jiuisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria  - 
established  by  the  Small  Business 
Administration  (SBA). 

6.  Small  Multichannel  Video 
Programming  Distributors  (MVPDs). 
SBA  has  developed  a  definition  of  small 
entities  for  cable,  which  includes  all 
such  coinpanies  generating  $11  million 
or  less  in  annual  receipts.  This 
definition  includes  cable  system 
operators  and  DBS  services.  According 
to  the  Census  Bureau  data  from  1992, 
there  were  1,758  total  cable  and  other 

f>ay  television  services  and  1,423  had 
ess  than  $11  million  in  revenue.  We 
address  each  service  individually  to 
provide  a  more  precise  estimate  of  small 
entities. 

7.  Cable  Services.  The  Commission 
has  developed,  with  SBA's  approval, 
our  own  definition  of  a  small  cable 
system  operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  400,000  or  fewer  subscribers 
nationwide.  We  last  estimated  that  there 
were  1439  cable  operators  that  qualified 
as  small  cable  companies.  Since  then, 
some  of  those  companies  may  have 
grown  to  serve  over  400,000  subscribers, 
and  othen  may  have  been  involved  in 
transactions  that  caused  them  to  be 
combined  with  other  cable  operators. 
Consequently,  using  this  definition,  we 
estimate  that  there  are  fewer  than  1439 
small  entity  cable  system  operaton  that  . 
may  be  affected  by  the  decisions  and 
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rules  adopted  in  this  Second  Report  and 
Order. 

8.  The  Communications  Act  defines  a 
small  cable  system  operator  as  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  one  percent  of  all  subscribers  in  . 
the  United  States  and  is  not  affiliated 
with  any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  61,700,000 
subscribers  in  the  United  States. 
Therefore,  an  operator  serving  fewer 
than  617,000  subscribers  shall  be 
deemed  a  small  operator  imder  the 
Communications  Act  definition,  if  its 
aimual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.  Based  on  available  data, 
we  find  that  the  number  of  cable 
operators  serving  617,000  subscribers  or 
less  totals  approximately  1450. 
Although  it  seems  certain  that  some  of 
these  cable  system  operators  are 
affiliated  with  entities  whose  gross 
armual  revenues  exceed  $250,000,000, 
we  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
cable  system  operators  that  would 
qualify  as  small  cable  operators  imder 
me  definition  in  the  Communications 
Act. 

9.  DBS  Service.  Because  DBS  provides 
subscription  services,  DBS  falls  within 
the  SBA  definition  of  Cable  Networks 
(NAIC  513210)  and  Cable  and  Other 
Program  Distribution  (NAIC  513220). 
This  definition  provides  that  a  small 
entity  is  expressed  as  one  with  $11 
million  or  less  in  annual  receipts.  The 
operational  licensees  of  DBS  services  in 
the  United  States  are  governed  by  Part 
100  of  the  Conunission's  Rules.  'The 
Commission,  however,  does  not  collect 
annual  revenue  data  for  DBS  and, 
therefore,  is  unable  to  ascertain  the 
number  of  small  DBS  licensees  meeting 
this  definition  that  could  be  impacted 
by  these  rules.  DBS  service  requires  a 
great  investment  of  capital  for  operation, 
and  we  acknowledge  that  there  are 
entrants  in  this  field  that  may  not  yet 
have  generated  $11  million  in  annual 
receipts,  and  therefore  may  be 
categorized  as  a  small  business  by  the 
SBA,  if  independently  owned  and 
operated. 

10.  Auxiliary,  Special  Broadcast  and 
other  program  distribution  services. 
This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations) 
or  within  the  program  distribution  chain 
(from  a  remote  news  gathering  unit  back 
to  the  station).  The  Commission  has  not 
developed  a  definition  of  small  entities 


applicable  to  broadcast  auxiliary 
licensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  imder  the  SBA  rules 
applicable  to  radio  networks  (NAICS 
513111),  radio  stations  (NAICS  513112), 
and  television  broadcasting  (NAICS 
513120).  These  definitions  provide, 
respectively,  that  a  small  entity  is  one 
with  either  $5  million  or  less  in  annual 
receipts  or  $10.5  million  in  annual 
receipts.  The  nxunbers  of  these  stations 
are  very  small.  The  Commission  does 
not  collect  financial  information  on 
these  auxiliary  broadcast  facilities.  We 
believe,  however,  that  most,  if  not  all,  of 
these  auxiliary  facilities  could  be 
classified  as  small  businesses  by 
themselves.  We  also  recognize  that  most 
of  these  types  of  services  are  owned  by 
a  parent  station  which,  in  some  cases, 
would  be  covered  by  the  revenue 
definition  of  small  business  entity. 
These  stations  would  likely  have  annual 
revenues  that  exceed  the  SBA  maximum 
to  be  designated  as  a  small  business  (as 
noted,  either  $5  million  for  a  radio 
station  or  $10.5  million  for  a  TV 
station).  Furthermore,  they  do  not  meet 
the  SBA's  definition  of  a  "small 
business  concern"  because  they  are  not 
independently  owned  and  operated. 

11.  Private  Operational  Fixed  Service. 
Incimibent  microwave  services  in  the 

1 2 . 2-1 2 . 7  GHz  bands  are  private 
operational  fixed  (POF)  services. 
Presently,  there  are  approximately 
22,015  common  carrier  licensees,  and 
approximately  61,670  POF  licensees 
and  broadcast  auxiliary  radio  licensees 
in  the  microwave  service.  Inasmuch  as 
the  Commission  has  not  yet  defined  a 
small  business  with  respect  to  these 
incumbent  microwave  services,  we  will 
utilize  the  SBA's  definition  applicable 
to  cellular  and  other  wireless 
teleconununications  companies  (NAICS 
513322);  i.e.,  an  entity  with  no  more 
than  1500  persons.  We  estimate,  for  this 
purpose,  that  all  of  the  Fixed  Microwave 
licensees  (excluding  broadcast  auxiliary 
licensees)  would  qualify  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  companies. 

12.  The  rules  set  forth  in  this  Second 
Report  and  Order  will  affect  all  entities 
that  intend  to  provide  terrestrial 
MVDDS  operations  in  the  12.2-12.7 
GHz  band.  In  this  Second  Report  and 
Order,  we  state  that  licensees  are 
permitted  to  use  MVDDS  spectnun  for. 
among  other  things,  fixed  one-way 
direct-to-home/business  video  and  data 
services. 

13.  Additionally,  in  the  Second 
Report  and  Order,  we  adopt  definitions 
for  three  tiers  of  small  businesses  for  the 
purpose  of  providing  bidding  credits  to 
smidl  entities.  Specifically,  we  define 


the  three  tiers  of  small  businesses  as 
follows:  an  "entrepreneur"  is  an  entity 
with  average  annual  gross  revenues  not 
exceeding  $40  million  for  the  preceding 
three  years;  a  "small  business"  is  an 
entity  with  average  annual  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years;  and  a  "very 
small  business"  is  an  entity  with 
average  annual  gross  revenues  not 
exceeding  $3  million  for  the  preceding 
three  years.  We  will  not  know  how 
many  auction  participants  or  licensees 
will  qualify  imder  these  definitions  as 
entrepreneurs,  small  businesses,  or  very 
small  businesses  until  an  auction  is 
held.  However  upon  reviewing  the 
record  in  the  MVDDS  proceeding,  we 
assume  that,  for  purposes  of  our 
evaluations  and  conclusions  in  the 
FRFA,  a  number  of  the  prospective 
licensees  will  be  entrepreneurs,  small 
businesses,  or  very  small  businesses 
under  our  adopted  definitions. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

14.  Applicants  for  MVDDS  licenses 
are  required  to  submit  an  FCC  Form  1 75 
short-form  application  prior  to  the 
auction,  and  auction  winners  will  be 
required  to  file  an  FCC  Form  601  license 
application.  Additionally,  we  will  apply 
the  Part  101  rules  governing  reporting 
requirements  to  MVDDS  systems. 
Specifically,  each  MVDDS  licensee  is 
required  to  file  with  the  Commission 
two  copies  of  a  report  no  later  than 
March  1  of  each  year  for  the  preceding 
calendar  year,  which  must  include  the 
following:  (a)  name  and  address  of 
licensee;  (b)  station(s)  call  letters  and 
primary  geographic  service  area(s);  and 
(c)  the  following  statistical  information 
for  the  licensee's  station  (and  each 
channel  thereof):  (i)  the  total  number  of 
separate  subscribers  served  during  the 
calendar  year;  (ii)  the  total  hours  of 
transmission  service  rendered  during 
the  calendar  year  to  all  subscribers;  (iii) 
the  total  hours  of  transmission  service 
rendered  during  the  calendar  year 
involving  the  transmission  of  local 
broadcast  signals;  and  (iv)  a  list  of  each 
period  of  time  during  the  calendar  year 
in  which  the  station  rendered  no  service 
as  authorized,  if  the  time  period  was  a 
consecutive  period  longer  than  forty- 
eight  hours.  In  addition,  we  require  each 
MVDDS  licensee  to  file  actual  data  on 
cases  of  harmful  interference  to  DBS 
operations  and  measures  taken  to 
alleviate  such  interference.  We  believe 
that  the  information  compiled  in  this 
report  will  assist  us  in  analyzing  trends 
and  competition  in  the  marketplace. 
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E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

15.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
approach,  which  may  include  the 
following  four  alternatives:  (1)  The 
establisluDent  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

16.  We  have  taken  significant  steps  to 
reduce  burdens  on  small  entities 
wherever  possible.  To  provide 
opportunities  for  small  entities  to 
participate  in  any  auction  that  is  held, 
we  provide  bidding  credits  for 
entrepreneurs,  small  businesses,  and 
very  small  businesses  as  defined  in 
section  C  of  this  FRFA.  The  bidding 
credits  adopted  are  15  percent  for 
entrepreneurs,  25  percent  for  small 
businesses,  and  35  percent  for  very 
small  businesses.  Our  decision  to  adopt 
CEAs  as  service  areas  for  MVDDS  and 
to  permit  the  partitioning  of  these 
service  areas  is  also  intended  to  provide 
small  entities  an  opportunity  to  acquire 
licenses.  There  are  currently  348  CEAs 
and  we  believe  that  the  use  of  these 
service  areas  will  encourage  smaller 
business  entities  to  participate  in  the 
MVDDS  auction.  Participation  in  the 
NfVDDS  auction  by  smaller  business 
entities  would  foster  the  buildout  of 
services  to  local  and/or  rural  areas 
which  are  traditionally  deemed 
underserved  or  unserved.  The 
regulatory  biirdens  we  have  retained  are 
necessary  in  order  to  ensiue  that  the 
public  receives  the  benefits  of 
innovative  new  services  in  a  prompt 
and  efficient  manner.  We  will  continue 
to  examine  alternatives  in  the  future 
with  the  ob}ectives  of  eliminating 
unnecessary  regulations  and  minimizing 
any  significant  economic  impact  on 
smJall  entities. 

F.  Federal  Rules  That  May  Duplicate. 
Overlap,  or  Conflict  With  the  Final 
Rules 

17.  None. 

18.  Report  to  Congress.  The 
Commission  will  send  a  copy  of  the 
Second  Report  and  Order,  including 
this  FRFA,  in  a  report  to  be  sent  to 
Congress  pursuant  to  the  Congressional 
Review  Act.  In  addition,  the 


Commission  %vill  send  a  copy  of  the 
Second  Report  and  Order,  including 
this  FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  Second 
Report  and  Order  and  FRFA  (or 
summaries  thereof)  will  also  be 
published  in  the  Fednral  Register. 

n.  Ordering  QauMS 

19.  Authority.  Accordingly,  it  is 
ordered  that  pursuant  to  the  authority 
contained  in  sections  4(i),  7(a),  301, 
303(c),  303(f),  303(g),  303(r),  308,  and 
309(j)  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  154(i), 
157(a),  301,  303(c),  303(f),  303(g),  303(r), 
308,  309(j),  this  Memorandum  Opinion 
and  Order  and  Second  Report  and 
Order  is  adopted. 

20.  It  is  fiirther  ordered  that,  parts  25 
and  101  of  the  Commission's  rules  ARE 
AMENDED  as  specified  in  rule  changes, 
effective  August  26,  2002,  except  for 
§§25.139,  101.103. 101.1403, 101.1413. 
101.1417  and  101.1440  which  contain 
information  collection  requirements  that 
have  not  been  approved  by  OMB.  The 
Federal  Commimications  Commission 
will  publish  a  document  in  the  Federal 
Register  announcing  the  effective  date. 
This  action  is  taken  pmsuant  to  sections 
4(i),  303(c),  303(f),  303(g),  303(r),  and 
309(j)  of  the  Commimications  Act  of 
1934,  as  amended.  47  U.S.C.  154(i), 
303(c),  303(f).  303(g).  303(r)  and  309(i). 

21.  It  is  fiirther  ordered  that  pursuant 
to  sections  4(i).  302.  303(e).  303(f). 
303(g).  303(r)  and  405  of  the 
Communications  Act  of  1934,  as 
amended,  the  petitions  for 
reconsideration  filed  by  SkyBridge, 
DirecTV.  Inc..  EchoStar  Satellite 
Corporation.  Satellite  Broadcasting  and 
Communications  Association,  the 
Boeing  Company,  and  SkyTower.  Inc.  as 
they  relate  to  our  decision  to  allocate 
MVDDS  in  the  12  GHz  band  are  denied. 

22.  It  is  fiirther  ordered  that  pursuant 
to  sections  4(i),  302,  303(e),  303(f), 
303(g),  303(r)  and  405  of  the 
Communications  Act  of  1934.  as 
amended,  the  DBS  Petition  for 
Consolidation  and  Declaration  filed  by 
DirecTV  and  EchoStar  is  dismissed. 

23.  It  is  fiirther  ordered  that  pursiiant 
to  sections  4(i),  303(r)  and  309(j]  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  303(r). 
309(i),  and  section  1.934(d)  of  the 
Commission's  Rules.  47  CFR  1.934(d). 
the  Broadwave  Network.  LLC 
Applications  for  Licenses  to  Provide  a 
New  Terrestrial  Transport  Service  in  the 
12  GHz  band,  Various  DMAs,  filed  on 
January  8. 1999,  are  dismissed. 

24.  ft  is  fiirther  ordered  that  pursuant 
to  sections  4(i),  303(r)  and  309(j)  of  the 
Communications  Act  of  1934.  as 


amended.  47  U.S.C.  154(i).  303(r). 
309(j),  and  section  1.934(d)  of  the 
Commission's  Rules,  47  CFR  1.934(d). 
the  PDC  Broadband  Corporation 
Applications  for  Licenses  to  Provide 
Terrestrial  Service  in  the  12  GHz  Band 
in  All  DMAs,  filed  on  April  18.  2000, 
are  dismissed. 

25.  It  is  fiirther  ordered  that  pursuant 
to  sections  4(i),  303(r)  and  309(j)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303(r), 
309(j),  and  section  1.934(d)  of  the 
Commission's  Rules,  47  CFR  i.934(d). 
the  Satellite  Receivers,  Ltd. 
Applications  for  Licenses  to  Provide 
Terrestrial  Television  Broadcast  and 
Data  Services  in  the  12.2-12.7  GHz 
Band  in  Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota  and  Wisconsin, 
filed  on  August  25,  2000,  ore  dismissed. 

26.  It  is  fiirther  ordered  that,  effective 
as  of  the  date  of  the  release  of  this 
Memorandum  Opinion  and  Order  and 
Second  Report  and  Order,  NO  NEW 
APPUCATIONS  WILL  BE  ACCEPTED 
FOR  FILING  in  the  12.2-12.7  GHz  band 
for  private  operational  fixed  service, 
except  for  applications  for  minor 
modifications  or  for  license  assignment 
or  transfer  of  control. 

27.  It  is  fiirther  ordered  that  pending 
applications,  as  of  the  release  date  of 
this  Memorandum  Opinion  and  Order 
and  Second  Report  and  Order,  for 
Private  Operational  Fixed  Service 
licenses  in  the  12.2-12.7  GHz  band  will 
be  processed  on  a  first-come,  first- 
served  basis. 

28.  It  is  fiirther  ordered  that  the 
Commission's  Consiuner  Information 
Biueau.  Reference  Information  Center, 
shall  send  a  copy  of  this  Memorandum 
Opinion  and  Order  and  Second  Report 
and  Order,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects 

47CFRPart25 

Commimications  common  carriers. 
Communications  equipment,  Radio, 
Reporting  and  recordkeeping 
requirements,  Satellites,  Securities,  and 
Teleconunimications. 

47  CFR  Part  101 

Commimications  equipment,  Radio, 
and  Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Conunission. 
Marlene  H.  Dortch, 
Secretary. 

RuleChangae 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
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Commission  amends  47  CFR  parts  25 
and  101  as  follows: 

PART  25— SATELLITE 
COMMUNICATIONS 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  sec.  303.47  U.S.C.  sections  154,  301, 
302,  303,  307,  309,  and  332.  unless  otherwise 
noted. 

2.  Section  25.139  is  added  to  read  as 
follows: 

§  25.1 39    NGSO  FSS  coordination  and 
information  sharing  between  IMVDDS 
licensees  in  the  12^  GHz  to  12.7  GHz  tMnd. 

(a)  NGSO  FSS  licensees  shall 
maintain  a  subscriber  database  in  a 
format  that  can  be  readily  shared  with 
MVDDS  licensees  for  the  pinpose  of 
determining  compliance  with  the 
MVDDS  transmitting  antenna  spacing 
requirement  relating  to  qualifying 
existing  NGSO  FSS  subscriber  receivers 
set  fortJ^  in  §  101.129  of  this  chapter. 

(b)  Within  ten  business  days  of 
receiving  notification  of  the  location  of 
a  proposed  MVDDS  transmitting 
antenna,  the  NGSO  FSS  licensee  shall 
provide  sufficient  information  from  the 
database  to  enable  the  MVDDS  licensee 
to  determine  whether  the  proposed 


MVDDS  transmitting  site  meets  the 
minimum  spacing  requirement. 

(c)  If  the  location  of  the  proposed 
MVDDS  transmitting  antenna  site  does 
not  meet  the  separation  requirements  of 
§  101.129  of  this  chapter,  then  the 
NGSO  FSS  licensee  shall  also  indicate 
to  the  MVDDS  licensee  within  the  same 
ten  day  period  specified  in  paragraph 
(b)  of  this  section  whether  the  proposed 
MVDDS  transmitting  site  is  acceptable 
at  the  proposed  location. 

(d)  Nothing  in  this  section  shall 
preclude  NGSO  FSS  and  MVDDS 
licensees  from  entering  into  an 
agreement  to  accept  MVDDS 
transmitting  antenna  locations  that  are 
shorter-spaced  from  existing  NGSO  FSS 
subscriber  receivers  than  the  distance 
set  forth  in  §  101.129  of  this  chapter. 

3.  Section  25.208  is  amended  by 
adding  paragraph  (n)  to  read  as  follows: 

§25.208    Power  flux  density  iimits. 

***** 

(n)  In  the  band  12.2-12.7  GHz,  for 
NGSO  FSS  space  stations,  the  low-angle 
power  flux-density  at  the  Earth's  surface 
produced  by  emissions  from  a  space 
station  for  all  conditions  and  for  all 
methods  of  modulation  shall  not  exceed 
the  lower  of  the  following  values: 

(1)  158  dB(W/m2)  in  any  4  kHz  band 
for  angles  of  arrival  between  0  and  2 
degrees  above  the  horizontal  plane;  and 


(2)  158+  3. 33(5-2)  dB(W/m2)  in  any  4 
kHz  band  for  angles  of  arrival  (5)  (in 
degrees)  between  2  and  5  degrees  above 
the  horizontal  plane. 

Note  to  paragraph  (n):  These  limits  relate 
to  the  power  flux  density,  which  would  be 
obtained  under  assumed  free-space 
propagation  conditions. 


PART  101— nXEO  MICROWAVE 
SERVICES 

4.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

5.  Section  101.3  is  amended  by 
adding  a  definition  for  MVDDS  in 
alphabetical  order  to  read  as  follows: 

§101 J    DennMons. 

***** 

Multichannel  Video  Distribution  and 
Data  Service  (MVDDS).  A  fixed 
microwave  service  licensed  in  the  12.2- 
12.7  GHz  band  that  provides  various 
wireless  services.  Mobile  and 
aeronautical  operations  are  prohibited. 
***** 

6.  Section  101.101  is  amended  by 
revising  the  entry  for  12.200-12.700 
MHz  in  the  table  to  read  as  follows: 

§  101 .101    Frequency  svailsbUity. 


Radio  service 


Frequency  band 
(MHz) 


Common  carrier 
(Part  101) 


Private  radio 
(Part  101) 


Broadcast  auxiliary 
(Part  74) 


Other 

(PartsIS,  21,24,  25, 

74,  78  &  100) 


Notes 


12,200-12.700 


I^VDDS IWIVDOS,  POPS 


DBS.  NGSO  FSS. 


7.  Section  101.103  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§101.103    Frequency  coordination 
proceoures. 

*        *        «        *        * 

(f)  (1)  Coordination  and  information 
sharing  between  MVDDS  and  NGSO 
FSS  licensees  in  the  12.2  GHz  to  12.7 
GHz  band.  Prior  to  the  construction  or 
addition  of  an  MVDDS  transmitting 
antenna  in  this  fr^uency  band,  the 
MVDDS  licensee  shall  provide  notice  of 
intent  to  construct  the  proposed  antenna 
site  to  NGSO  FSS  licensees  operating  in 
the  12.2-12.7  GHz  frequency  band  and 
maintain  an  Internet  web  site  of  all 
existing  transmitting  sites  and 
transmitting  antennas  that  are 
scheduled  for  operation  within  one  year 


including  the  "in  service"  dates.  In  ' 
addition  to  the  location  of  a  proposed 
new  transmitting  antenna,  MVDDS 
licensees  shall  provide  to  the  NGSO  FSS 
licensees  a  technical  description  of  the 
operating  characteristics  of  the  proposed 
transmission  facility.  At  a  minimum,  the 
following  information  must  be  included 
in  each  notification: 

(i)  Name  of  MVDDS  licensee; 

(ii)  Geographic  location  (including 
NAD83  coordinates)  of  proposed 
MVDDS  transmitting  antenna; 

(iii)  Maximum  EIRP  per  24  MHz; 

(iv)  Height  above  average  terrain  of 
the  transmitting  antenna; 

(v)  Type  of  antenna  to  be  utilized; 

(vi)  Main  beam  azimuth  and  altitude 
orientation  for  the  proposed 
transmitting  antenna; 

(vii)  Theoretically  modeled  antenna 
radiation  pattern; 


(viii)  Type(s)  of  emissions,  and; 

(ix)  Description  of  the  proposed 
service  area. 

(2)  If  the  proposed  MVDDS  antenna 
site  does  not  meet  the  minimum  Spacing 
requirements  on  the  date  of  original 
notification  or  on  subsequent  aimual 
anniversary  dates  of  non-operation  as 
set  forth  in  §  101.129,  then  the  MVDDS 
licensee  shall  not  construct  the 
proposed  transmission  facility  imless  all 
NGSO  FSS  licensees  having  active 
subscribers  within  the  minimum 
separation  distance  agree  to  a  shorter 
spacing.  Nothing  in  this  section  shall 
preclude  MVDDS  and  NGSO  FSS 
licensees  from  agreeing  to  accept  the 
siting  of  new  MVDDS  transmitting 
antennas  that  do  no  meet  the  minimum 
distance  set  forth  in  §  101.129. 
Inciunbent  point-to-point  licensees' 
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(those  not  licensed  as  MVDDS)  facilities 
are  to  be  operated  in  the  band  12,200- 
12,700  MHz  following  the  procedures, 
technical  standards,  and  requirements 
of  §  101.105  in  order  to  protect  stations 
providing  Direct  Broadcast  Satellite 
Service. 
*        *        •        •        • 

8.  Section  101.105  is  amended  by 
adding  paragraphs  (a)(4)  and  (a)(5)  to 
read  as  follows: 

f  101.106    Interterence  prolaction  criteria. 

(a)*  '  * 

(4)  12.2-12.7  GHz  band. 

(i)  To  accommodate  co-primary  NGSO 
FSS  earth  stations  in  the  12.2-12.7  GHz 
band,  the  PFD  of  an  MVDDS 
transmitting  system  must  not  exceed 
- 135  dBW/m2  in  any  4  kHz  band  at  a 
reference  point  at  the  surface  of  the 
earth  at  a  distance  of  3  kilometers  firom 
the  MVDDS  transmitting  antenna. 

(ii)  To  accommodate  co-primary 
Direct  Broadcast  Satellite  Service  earth 
stations,  an  MVDDS  transmitting  system 
must  not  exceed  the  EPFD  levels 
specified  in  the  appropriate  region 
below  at  any  DBS  subscriber  location  in 
accordance  with  the  procedures  listed 
in  §101.1440. 

(A)  168.4  dBW/m2/4kHz  in  the 
Eastern  region  consisting  of  the 
following  states:  Maine,  New 
Hampshire,  Vermont,  Massachusetts, 
Rhode  Island.  Connecticut,  New  York, 
New  Jersey,  Pennsylvania,  Delaware, 
Maryland,  Virginia,  West  Virginia, 
Kentucky,  Tennessee.  North  Carolina, 
South  Carolina,  Georgia,  Alabama, 
Mississippi,  Louisiana,  and  Florida. 

(B)  169.8  dBW/m2/4kHz  in  the 
Midwestern  region  consisting  of  the 
following  states:  Ohio.  Michigan, 
Indiana,  Wisconsin,  Illinois,  Minnesota, 


Iowa,  Missouri,  Arkansas,  South  Dakota, 
Nebraska,  Kansas,  Oklahoma,  and 
Texas. 

(C)  171.0  dBW/mV4kHz  in  the 
Southwestern  region  consisting  of  the 
following  states:  Wyoming,  Colorado, 
New  Mexico,  Utah,  Arizona,  Nevada, 
and  California  (south  of  37°  North 
Latitude). 

(D)  172.1  dBW/m2/4kHz  in  the 
Northwestern  region  consisting  of  the 
following  states:  Washington,  Oregon, 
California  (north  of  37°  North  Latitude), 
Idaho,  Montana,  North  Dakota,  Alaska, 
and  Hawaii. 

(iii)  Except  for  public  safety  entities, 
harmful  interference  protection  firom 
MVDDS  stations  to  incumbent  point-to- 
point  12  GHz  fixed  stations  is  not 
required.  Incumbent  point-to-point 
private  operational  fixed  12  GHz 
stations,  except  for  public  safety 
entities,  are  required  to  protect  MVDDS 
stations  under  the  process  described  in 
§  101.103(d). 

(5)  All  stations  operating  tinder  this 
part  must  protect  the  radio  quiet  zones 
as  required  by  §  1.924  of  this  chapter. 
Stations  authorized  by  competitive 
bidding  are  cautioned  that  they  must 
receive  the  appropriate  approvals 
directly  from  die  relevant  quiet  zone 
entity  prior  to  operating. 
*        *        *        •        • 

9.  Section  101.107  is  amended  by. 
revising  footnote  6  to  the  Table  in 
paragraph  (a)  to  read  as  follows: 

f  101.107    Frequency  tolerance. 

(a)*  •  * 

"  Applicable  to  private  operations  fixed 
point-to-point  microwave  stations  and 
stations  providing  MVDDS  service. 


10.  Section  101.109(c)  is  amended  by 
revising  the  entry  for  12,200-12,700 
MHz  and  by  adding  footnote  8  in  the 
Table  to  read  as  follows: 

f  101.109    Bandwidth. 


(c)*  •  * 

cr<w«.<>»^  KonH  i\Mui,\       MaxImum  author- 
Frequency  band  (MHz)         .^^  bandwidth 


12,200  to  12,700* 500  megahertz 


"For  incumbent  private  operational  fixed 
point-to-point  stations  In  this  band  (those  not 
licensed  as  MVDDS).  the  maximum  bandwidth 
shall  be  20  MHz. 


11.  Section  101.111  is  amended  by 
revising  the  definition  of  "B"  following 
the  equation  in  paragraph  (a)(2)(i)  to 
read  as  follows: 

f  101.111    Efflisaion  limKetiona. 

***** 

B  ~  Authorized  bandwidth  in  MHz. 
MVDDS  operations  in  tlie  12.2-12.7  GHz 
band  shall  use  24  megahertz  for  the  value  of 
B  in  the  emission  mask  equation  set  forth  in 
this  section. 


12.  Section  101.113  is  amended  by 
revising  the  entry  for  12,200-12,700 
MHz  in  the  table  and  adding  footnote  11 
to  the  table  in  paragraph  (a)  to  read  as 
follows: 

1101.113    Tranamltler  power  limitations. 

(a)*  *  • 


FrequefKy  barxJ 
(MHz) 


Maximum  allowable  EIRP  ^ ' 


Fixed  (dBW) 


Mobile  (dBW) 


12,20010  12.700" +50. 


'  Per  polarization.  .  ^         _ 

2  For  multiple  address  operations,  see  §  101.147.  Renwto  alarm  units  that  are  part  of  a  multiple  address  central  station  projection  system  are 
authorized  a  maximum  of  2  watts. 

11  The  EIRP  for  MVDDS  stations  is  Hmtted  to  14.0  dBm  per  24  MHz  ( - 16.0  dBW  per  24  MHz).  Incumbent  point-to-point  stations  may  use  up 
to  -fSO  dBW  except  for  low  power  systems  which  were  licensed  under  §  101.147(q). 


13.  Section  101.115  is  amended  by 
revising  footnote  9  to  the  table  in 
paragraph  (c)  to  read  as  follows: 


"Except  for  Temporary-fixed  operations  in 
the  band  13200-13250  MHz  with  output 
powers  less  than  250  mW  and  as  provided  in 
$  101.147(q).  and  except  for  antennas  in  the 
MVDDS  service  in  the  band  12.2-12.7  GHz. 


1101.115    Directional 
(c)*  •  • 


14.  Section  101.129  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

1101.120    Transmitter  location.    . 

***** 

(b)  In  the  12.2-12.7  GHz  band, 
licensees  must  not  locate  MVDDS 
transmitting  antennas  within  10  km  of 
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any  qualifying  NGSO  FSS  receiver 
unless  mutual  agreement  is  obtained 
between  the  MVDDS  and  NGSO  FSS 
licensees.  Such  agreements  must  be 
retained  by  the  licensees  and  made 
available  for  inspection  by  interested 
parties  upon  request. 

(1)  A  qualifying  NGSO  FSS  receiver, 
for  the  purposes  of  this  section,  is 
deemed  to  be  one  that  is  in  regular  use 
by  an  NGSO  FSS  subscriber  for  normal 
reception  purposes  in  the  12.2-12.7 
GHz  band  and  not  one  for  monitoring  or 
testing  purposes.  In  addition,  qualifying 
receivers  must  either  be  in  operation  on 
the  date  or  already  be  under 
construction  and  then  operating  within 
thirty  days  of  the  date  that  the  MVDDS 
licensee  notifies  the  NGSO  FSS  licensee 
of  its  intent  to  construct  a  new  MVDDS 
transmitting  antenna  at  a  specified 
location. 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  the  10  kilometer 
spacing  requirement  for  each  MVDDS 
transmitting  antenna  site  shall  not  apply 
with  respect  to  NGSO  FSS  receivers  that 
might  be  installed  or  become 
operational  (except  for  those  under 
construction  and  operating  within  thirty 
days  as  specified  in  paragraph  (b)(1)  of 
this  section)  subsequent  to  the  original 
date  that  the  MVDDS  licensee  provided 
notice  of  its  intention  to  construct  a 
given  transmission  facility. 

(3)  In  the  event  that  a  proposed 
MVDDS  transmitting  antenna  for  which 
notice  has  been  duly  given  to  the  NGSO 
FSS  licensees  has  not  been  placed  in 
normal  operation  within  one  calendar 
year  of  the  date  of  notice,  then  the 
MVDDS  licensee  loses  the  benefit  of  the 
original  notice.  Upon  such  anniversary, 
the  MVDDS  licensee  must  re-determine 
compliance  with  the  minimum  10 
kilometer  spacing  requirement  based 
upon  locations  of  qualifying  NGSO  FSS 
receivers  on  that  anniversary  date.  A 
new  determination  of  compliance  with 
the  spacing  requirement  shall  be  made 
for  each  succeeding  anniversary  of  non- 
operation  for  each  proposed  mVdDS 
transmission  site  or  additional  antenna. 
This  provision  contemplates  that  failure 
to  commence  normal  operation  at  a 
given  MVDDS  transmitting  antenna  site 
within  one  year  of  the  date  of  NGSO 
FSS  notification  may  require  successive 
relocations  of  the  proposed  transmitter 
site  in  order  to  meet  the  minimum 
spacing  distance  as  determined  on  each 
anniversary  of  non-operation. 

15.  Section  101.139  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

f  101.139    Authorization  of  transmittars. 

(a)  *  *  *  Transmitters  designed  for 
use  in  the  31.0-31.3  GHz  band  and 


transmitters  designed  for  MVDDS  use  in 
the  12,200-12,700  MHz  band  will  be 
authorized  under  the  verification 
procedure. 

*        *        *        •       .* 

16.  Section  101.141  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

S 1 01 .1 41    Microwave  modulation. 

(a)  Microwave  transmitters  employing 
digital  modulation  techniques  and 
operating  below  19.7  GHz  (except  for 
MVDDS  stations  in  the  12,200^12,700 
MHz  band)  must,  with  appropriate 
multiplex  equipment,  comply  with  the 
following  additional  requirements: 
***** 

17.  Amend  §  101.147  as  follows: 

a.  Revise  the  entry  in  paragraph  (a) 
from  "12,200-12,700  MHz  (22)"  to  read 
"12,200-12,700  MHz  (31)". 

b.  Add  note  (31)  to  the  notes 
following  the  table  in  numerical  order; 
and 

c.  Revise  paragraphs  (p)  and  (q)  to 
read  as  follows: 

§  1 01 .1 47    Frequency  assignments. 

(a)*  *  • 
12,200-12,700  MHz  (31) 

***** 

(31)  This  frequency  band  can  be  used  for 
Multichannel  Video  Distribution  and  Data 
Service  (MVDDS)  shared  with  Direct 
Broadcast  Satellite  (DBS)  Services  on  a  co- 
primary  non-harmful  interference  basis  and 
on  a  co-primary  basis  with  NGSO  FSS 
satellite  earth  stations.  Incumbent  private 
operational  fixed  point-to-point  licensees  can 
also  use  these  frequencies  on  a  site  by  site 
basis. 
***** 

(p)  12,000-12,700  MHz.  The 
Commission  has  allocated  the  12.2-12.7 
GHz  band  for  use  by  the  Direct 
Broadcast  Satellite  Service  (DBS),  the 
Multichannel  Video  Distribution  and 
Data  Service  (MVDDS),  and  the  Non- 
Geostationary  Satellite  Orbit  Fixed 
Satellite  Service  (NGSO  FSS).  MVDDS 
shall  be  licensed  on  a  non-harmful 
interference  co-primary  basis  to  existing 
DBS  operations  and  on  a  co-primary 
basis  with  NGSO  FSS  stations  in  this 
band.  MVDDS  use  can  be  on  a  common 
carrier  and/or  non-common  carrier  basis 
and  can  use  channels  of  any  desired 
bandwidth  up  to  the  maximum  of  500 
MHz  provided  the  EIRP  does  not  exceed 
14  dBm  per  24  megahertz.  Private 
operational  fixed  point-to-point 
microwave  stations  authorized  after 
September  9, 1983,  are  licensed  on  a 
non-harmful  interference  basis  to  DBS 
and  are  required  to  make  any  and  all 
adjustments  necessary  to  prevent 
harmful  interference  to  operating 
domestic  DBS  receivers.  Incumbent 


public  safety  licensees  shall  be  afforded 
protection  from  MVDDS  and  NGSO  FSS 
licensees,  however  all  other  private 
operational  fixed  licensees  shall  be 
secondary  to  DBS,  MVDDS  and  NGSO 
FSS  licensees.  As  of  May  23,  2002.  the 
Commission  no  longer  accepts 
applications  for  new  licenses  for  point- 
to-point  private  operational  fixed 
stations  in  this  band,  however, 
incumbent  licensees  and  previously 
filed  applicants  may  file  applications  for 
minor  modifications  and  amendments 
(as  defined  in  §  1.929  of  this  chapter) 
thereto,  renewals,  transfer  of  control,  or 
assignment  of  license.  Notwithstanding 
any  other  provisions,  no  private 
operational  fixed  point-to-point 
microwave  stations  are  permitted  to 
cause  harmful  interference  to 
broadcasting-satellite  stations  of  other    . 
countries  operating  in  accordance  with 
the  Region  2  plan  for  the  Broadcasting- 
Satellite  Service  established  at  the  1983 
WARC. 

(q)  Special  provisions  for  incumbent 
low  power,  limited  coverage  systems  in 
the  band  segments  12.2-12.7  GHz. 

(1)  As  of  May  23,  2002,  the 
Commission  no  longer  accepts 
applications  for  new  stations  in  this 
service  and  incumbent  stations  may 
remain  in  service  provided  they  do  not 
cause  harmful  interference  to  any  other 
primary  services  licensed  in  this  band 
as  described  in  paragraph  (p)  of  this 
section.  However,  incumbent  licensees 
and  previously  filed  applicants  may  file 
applications  for  minor  modifications 
and  amendments  (as  defined  in  §  1.929 
of  this  chapter)  thereto,  renewals, 
transfer  of  control,  or  assignment  of 
license. 

(2)  Prior  to  December  8.  2000, 
notwithstanding  any  contrary 
provisions  in  this  part,  the  fiequency 
pairs  12.220/12.460  GHz,  12.260/12.500 
GHz,  12.30OAl2.540  GHz  and  12.340/ 
12.580  GHz,  were  authorized  for  low 
power,  limited  coverage  systems  subject 
to  the  following  provisions: 

(i)  Maximum  equivalent  isotropically 
radiated  power  (EIRP)  shall  be  55  dBm; 

(ii)  The  rated  transmitter  output 
power  shall  not  exceed  0.5  watts; 

(iii)  Frequency  tolerance  shall  be 
maintained  to  within  0.01  percent  of  the 
assigned  frequency; 

(iv)  Maximum  beamwidth  shall  not 
exceed  4  degrees.  However,  the  sidelobe 
suppression  criteria  contained  in 
§  101.115  shall  not  apply,  except  that  a 
minimum  front-to-back  ratio  of  38  dB 
shall  apply; 

(v)  Upon  showing  of  need,  a 
maximum  bandwidth  of  12  MHz  may  be 
authorized  per  frequencv  assigned; 

(vi)  Radio  systems  authorized  under 
the  provisions  of  this  section  shall  have 
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no  more  than  three  hops  in  tandem, 
except  upon  showing  of  need,  but  in 
any  event  the  maximum  tandem  length 
shall  not  exceed  40  km  (25  mileslf 

(vii)  Interfering  signals  at  the  receiver 
antenna  terminals  of  stations  authorized 
under  this  section  shall  not  exceed  -90 
dBm  and  -70  dBm  respectively,  for  co- 
channel  and  adjacent  channel 
interfering  signals,  and 

(viii)  Stations  authorized  under  the 
provisions  of  this  section  shall  provide 
the  protection  from  interference 
specified  in  §  101.105  to  stations 
operating  in  accordance  with  the 
provisions  of  this  part. 

18.  Section  101.601  is  amended  by 
adding  a  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

1101.601    Eligibility. 

*  *  *  This  subpart  shall  not  apply  to 
stations  offering  MVDDS  in  the  12.2- 
12.7  GHz  band. 

19.  Add  subpart  P  to  read  as  follows: 

Subpart  P— MuMclwnnai  Vktoo  Distribution 
and  Data  Ssrvios  Rules  for  ths  12^12.7 
QHzBsnd 

Sec. 

101.1401    Service  areas. 

101.1403    Broadcast  carriage  requirements. 

101.1405    Channeling  plan. 

101.1407    Permissible  operations  for 

MVDDS. 
101.1409    Treatment  of  incumbent  licensees. 

101.1411  Regulatory  status  and  eligibility. 

101.1412  MVDDS  eligibility  restrictions  for 
cable  systems. 

101.1413  License  term  and  renewal 
expectancy. 

101.1415    Partitioning  and  disaggregation. 

101.1417    Annual  report. 

101.1421     Coordination  of  adjacent  area 

MVDDS  stations  and  incumbent  public 

safety  POPS  stations. 
101.1423    Canadian  and  Mexican 

coordination. 
101.1425    RF  safety. 
101.1427    MVDDS  licenses  subject  to 

competitive  bidding. 
101.1429    Designated  entities. 
101.1440    MVDDS  protection  of  DBS. 


f  101.1401    Ssrvlcs( 

Multichannel  Video  Distribution  and 
Data  Service  (NfVDDS)  is  licensed  on 
the  basis  of  Component  Economic  Areas 
(CEAs).  CEAs  are  based  on  Economic 
Areas  delineated  by  the  United  States 
Department  of  Commerce.  Each  CEA 
consists  of  a  single  economic  node  and 
the  surrounding  counties  that  are 
economically  related  to  the  node.  The 
United  States  has  a  total  of  348  CEAs, 
and  each  CEA  shall  be  licensed  by 
auction  to  one  licensee. 


subscribers  within  its  area  and  thus  are 
not  required  to  comply  with  the  must- 
carry  rules,  nor  the  local  signal  carriage 
requirements  of  the  Rural  Local 
Broadcast  Signal  Act.  See  Multichannel 
Video  and  Cable  Television  Service 
Rules,  Subpart  D  (Carriage  of  Television 
Broadcast  Signals),  47  CFR  76.51-76.70. 
If  an  MVDDS  licensee  meets  the 
statutory  definition  of  Multiple  Video 
Programming  Distributor  (MVPD).  the 
retransmission  consent  requirement  of 
section  325(b)(1)  of  the  Communications 
Act  of  1934,  as  amended  (47  U.S.C. 
325(b)(1))  shall  apply  to  that  MVDDS 
licensee.  Any  MVDDS  licensee  that  is 
an  MVPD  must  obtain  the  prior  express 
authority  of  a  broadcast  station  before 
retransmitting  that  station's  signal, 
subject  to  the  exceptions  contained  in 
section  325(b)(2)  of  the  Communications 
Act  of  1934,  as  amended  (47  U.S.C. 
325(b)(2)).  Network  nonduplication. 
syndicated  exclusivity,  sports  blackout, 
and  leased  access  rules  shall  not  be 
imposed  on  MVDDS  licensees. 

f  101.1405    Channeling  plan. 

Each  license  shall  have  one  spectrum 
block  of  500  megahertz  per  geographic 
area  that  can  be  divided  into  any  size 
channels.  Disaggregation  is  not  allowed. 


1101.1407 
MVDDS. 


Psmtlssibis  opsrattons  for 


1101.1403 
Rs^ulrsinsntSi 

MVDDS  licensees  are  not  required  to 
provide  all  local  television  channels  to 


MVDDS  licensees  must  use  spectrum 
in  the  12.2-12.7  GHz  band  for  any 
digital  fixed  non-broadcast  service 
(broadcast  services  are  intended  for 
reception  of  the  general  public  and  not 
on  a  subscribership  basis)  including 
one-way  direct-to-home/office  wireless 
service.  Mobile  and  aeronautical 
services  are  not  authorized.  Two-way 
services  may  be  provided  by  using  other 
spectrum  or  media  for  the  return  or 
upstream  path. 

1101.1409    Trsetmsnt  of  Incumbent 
licsnssos. 

Terrestrial  private  operational  fixed 
point-to-point  licensees  in  the  12.2-12.7 
GHz  band  which  were  licensed  prior  to 
MVDDS  or  NGSO  FSS  satellite  stations 
are  incumbent  point-to-point  stations 
and  are  not  entitled  to  protection  from 
harmful  interference  caused  by  later 
MVDDS  or  NGSO  FSS  entrants  in  the 
12.2-12.7  GHz  band,  except  for  public 
safety  stations  which  must  be  protected. 
MVDDS  and  NGSO  FSS  operators  have 
the  responsibility  of  resolving  any 
harmful  interference  problems  that  their 
operations  may  cause  to  these  public 
safety  incumbent  point-to-point 
operations  in  the  12.2-12.7  GHz  band. 
Incumbent  public  safety  terrestrial 
point-to-point  licensees  may  only  make 
minor  changes  to  their  stations  without 


losing  this  protection.  This  does  not 
relieve  current  point-to-point  licensees 
of  their  obligation  to  protect  ESS 
operations  in  the  subject  frequency 
band.  All  point-to-point  applications, 
including  low-power  operations,  for 
new  licenses,  major  amendments  to 
pending  applications,  or  major 
modifications  to  existing  licenses  for  the 
12.2-12.7  GHz  band  are  no  longer 
accepted  except  for  renewals  and 
changes  in  ownership.  See  §  1.929  of 
this  chapter  for  definitions  of  major  and 
minor  changes. 

f  101 .141 1    ftoguiatory  status  and 
siigiblllty. 

(a)  MVDDS  licensees  are  permitted  to 
provide  one-way  video  programming 
and  data  services  on  a  non-common 
carrier  and/ or  on  a  common  carrier 
basis.  MVDDS  is  not  required  to  be 
treated  as  a  common  carrier  service 
imless  it  is  providing  non-Internet  voice 
and  data  services  through  the  public 
switched  network. 

(b)  MVDDS  licensees  in  the  12.2-12.7 
GHz  band  are  subject  to  the   . 
reouirements  set  forth  in  §  101.7. 

(c)  Any  entity,  other  than  one 
precluded  by  §§  101.7  and  101.1412,  is 
eligible  for  authorization  to  provide 
MVDDS  imder  this  part.  Authorization 
will  be  granted  upon  proper  application 
filing  in  accordance  with  the 
Commission's  rules. 

f  101.1412    MVDDS  eligibility  restrictions 
for  csbie  operators. 

(a)  Eligibility  for  MVDDS  license.  No 
cable  operator,  nor  any  entity  owning  an 
attributable  interest  in  a  cable  operator, 
shall  have  an  attributable  interest  in  an 
MVDDS  license  whose  geographic 
service  area  significantly  overlaps  such 
cable  operator's  service  area,  as  defined 
in  paragraph  (d)  of  this  section. 

(o)  Definition  of  cable  ofwrator.  For 
the  purposes  of  paragraph  (a)  of  this 
section,  the  term  "cable  operator" 
means  a  company  that  is  franchised  to 
provide  cable  service. 

(c)  Waiver  of  restriction.  Upon 
completion  of  the  initial  award  of 
MVDDS  licenses,  a  cable  operator  may 
petition  for  a  waiver  of  the  restriction  on 
eligibility  based  upon  a  showing  that 
the  petitioner  no  longer  has  market 
power  in  its  service  area  as  the  result  of 
the  entry  of  new  competitors,  other  than 
an  MVDDS  licensee,  into  such  service 
area. 

(d)  Significant  overlap  with  service 
area.  For  ptuposes  of  paragraph  (a)  of 
this  section,  significant  overlap  occurs 
when  cable  operator's  subscribers  in  a 
CEA  make  up  thirty-five  percent  or 
more  of  the  households  in  that  CEA. 

(e)  Definition  of  attributable  interest. 
For  purposes  of  paragraph  (a)  of  this 
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section,  an  entity  shall  be  considered  to 
have  an  attributable  interest  in  a  cable 
operator  or  MVDDS  licensee  pursuant  to 
the  following  criteria: 

(1)  A  controlling  interest  shall 
constitute  an  attributable  interest. 
Controlling  interest  means  majority 
voting  equity  ownership,  any  general 
partnership  interest,  or  any  means  of 
actual  working  control  (including 
negative  control)  over  the  operation  of 
the  entity,  in  whatever  manner 
exercised. 

(2)  Any  general  partnership  interest  in 
a  partnership; 

(3)  Partnership  and  similar  ownership 
interests  (including  limited  partnership 
interests)  amoimting  to  20  percent  or 
more  of  the  total  partnership  interests, 
calculated  according  to  both  the 
percentage  of  equity  paid  in  and  the 
percentage  of  distribution  of  profits  and 
losses; 

(4)  Any  stock  interest  amounting  to  20 
percent  or  more  of  the  outstanding 
voting  stock  of  an  entity; 

(5)  Any  stock  interest,  (including  non- 
voting stock)  amotmting  to  20  percent  or 
more  of  the  total  outstanding  stock  of  an 
entity; 

(6)  Stock  interests  held  in  trust  that 
exceed  the  limit  set  forth  in  paragraph 
(e)  of  this  section  shall  constitute  an 
attributable  interest  of  any  person  who 
holds  or  shares  the  power  to  vote  such 
stock,  of  any  person  who  has  the  sole 
power  to  sell  such  stock,  and,  in  the 
case  of  stock  held  in  trust,  of  any  person 
who  has  the  right  to  revoke  the  trust  at 
will  or  to  replace  the  trustee  at  will.  If 
the  trustee  has  a  familial,  personal,  or 
extra-trust  business  relationship  to  the 
grantor  or  the  beneficiary,  the  stock 
interests  held  in  trust  shall  constitute  an 
attributable  interest  of  such  grantor  or 
beneficiary,  as  appropriate. 

(7)  Debt  and  interests  such  as 
warrants  and  convertible  debentures, 
options,  or  other  interests  (except  non- 
voting stock)  with  rights  of  conversion 
to  voting  interests  shall  not  constitute 
attributable  interests  unless  and  until 
conversion  is  effected. 

(8)  An  interest  in  a  Limited  Liability 
Company  (LLC)  or  Registered  Limited 
Liability  Partnership  (RLLP)  amounting 
to  20  percent  or  more,  shall  constitute 
an  attributable  interest  of  each  such 
limited  partner. 

(9)  Officers  and  directors  of  a  cable 
operator,  an  MVDDS  licensee,  or  an 
entity  that  controls  such  cable  operator 
or  MVDDS  licensee,  shall  be  considered 
to  have  an  attributable  interest  in  such 
cable  operator  or  MVDDS  licensee. 

(10)  Ownership  interests  that  are  held 
indirectly  by  any  party  through  one  or 
more  intervening  corporations  or  other 
entities  shall  be  determined  by 


successive  multiplication  of  the 
ownership  percentages  for  each  link  in 
the  vertical  ownership  chain  and 
application  of  the  relevant  attribution 
benchmark  to  the  resulting  product, 
except  that,  if  the  ownership  for  any 
interest  in  any  link  in  the  chain  exceeds 
50  percent  or  represents  actual  control, 
it  shall  be  treated  as  if  it  were  a  100 
percent  interest. 

(11)  Any  person  who  manages  the 
operations  of  a  cable  operator  or  an 
MVDDS  licensee  piu-suant  to  a 
management  agreement  shall  be 
considered  to  have  an  attributable 
interest  in  such  cable  operator  or 
MVDDS  licensee,  if  such  person  or  its 
affiliate  has  authority  to  make  decisions 
or  otherwise  engage  in  practices  or 
activities  that  determine,  or  significantly 
influence: 

(i)  The  nature  or  types  of  services 
offered  by  such  entity; 

(ii)  The  terms  upon  which  such 
services  are  offered;  or 

(iii)  The  prices  charged  for  such 
services. 

(12)  Any  person  or  its  affiliate. who 
enters  into  a  joint  marketing 
arrangement  with  a  cable  operator,  an 
MVDDS  licensee,  or  an  affiliate  of  such 
entity,  shall  be  considered  to  have  an 
attributable  interest  in  such  cable 
operator,  MVDDS  licensee,  or  affiliate,  if 
such  person  or  its  affiliate  has  authority 
to  make  decisions  or  otherwise  engage 
in  practices  or  activities  that  determine: 

(i)  The  nature  or  types  of  services 
offered  by  such  entity; 

(ii)  The  terms  upon  which  such 
services  are  offered;  or 

(iii)  The  prices  charged  for  such 
services. 

(f)  Divestiture.  Any  cable  operator,  or 
any  entity  owning  an  attributable 
interest  in  a  cable  operator,  that  would 
otherwise  be  barred  from  acquiring  an 
attributable  interest  in  an  MVDDS 
license  by  the  eligibility  restriction  in 
paragraph  (a)  of  this  section,  may  be  a 
party  to  an  MVDDS  application  (i.e., 
have  an  attributable  interest  in  the 
applicant),  and  such  applicant  will  be 
eligible  for  an  MVDDS  license,  pursuant 
to  the  divestiture  procedures  set  forth  in 
paragraphs  (f)(1)  through  (f)(6)  of  this 
section. 

(1)  Divestitxu«  shall  be  limited  to  the 
following  prescribed  means: 

(i)  An  MVDDS  applicant  holding  an 
attributable  interest  in  a  cable  operator 
may  divest  such  interest  in  the  cable 
company. 

(ii)  Other  MVDDS  applicants 
disqualified  under  paragraph  (a)  of  this 
section,  will  be  permitted  to: 

(A)  Partition  and  divest  that  portion  of 
the  existing  service  area  that  causes  it  to 
exceed  the  overlap  restriction  in 


paragraph  (a)  of  this  section,  subject  to 
applicable  regulations  of  state  and  local 
govenunents;  or 

(B)  Partition  and  divest  that  portion  of 
the  MVDDS  geographic  service  area  that 
exceeds  the  overlap  restriction  in 
paragraph  (a)  of  this  section. 

(iii)  Divestiture  may  be  to  an  interim 
trustee  if  a  buyer  has  not  been  secured 
in  the  required  period  of  time,  as  long 
as  the  MVDDS  applicant  has  no  interest 
in  or  control  of  the  trustee  and  the 
trustee  may  dispose  of  the  license  as  it 
sees  fit. 

(2)  The  MVDDS  applicant  shall  certify 
as  an  exhibit  to  its  short  form 
application  that  it  and  all  parties  to  the 
application  will  come  into  compliance 
with  paragraph  (a)  of  this  section. 

(3)  If  such  MVDDS  applicant  is  a 
successful  bidder  in  an  auction,  it  must 
submit  with  its  long-form  application  a 
signed  statement  describing  its  efforts  to 
date  and  future  plans  to  come  into 
compliance  with  the  eligibility 
restrictions  in  paragraph  (a)  of  this 
section. 

(4)  If  such  an  MVDDS  applicant  is 
otherwise  qualified,  its  application  will 
be  granted  subject  to  a  condition  that 
the  applicant  shall  come  into 
compliance  with  the  eligibility 
restrictions  in  paragraph  (a)  of  this 
section,  within  ninety  (90)  days  of  final 
grant  of  such  MVDDS  license. 

(5)  An  MVDDS  applicant  will  be 
considered  to  have  come  i]}to 
compliance  with  paragraph  (a)  of  this 
section  if: 

(i)  In  the  case  of  the  divestiture  of  a 
portion  of  an  MVDDS  license,  it  has 
successfully  completed  the  assignment 
or  transfer  of  control  of  the  requisite 
portion  of  the  MVDDS  geographic 
service  area. 

(ii)  In  all  other  cases,  it  has  submitted 
to  the  Commission  a  signed  certification 
that  it  has  come  into  compliance  with 
paragraph  (a)  of  this  section  by  the 
following  means,  identified  in  such 
certification: 

(A)  By  divestiture  of  a  disqualifying 
interest  in  a  cable  operator,  identified  in 
terms  of  the  interest  owned,  the  owner 
of  such  interest  (and,  if  such  owner  is 
not  the  applicant  itself,  the  relationship 
of  the  owner  to  the  applicant),  the  name 
of  the  party  to  whom  such  interest  has 
been  divested,  and  the  date  such 
divestitiu«  was  executed;  or 

(B)  By  divestiture  of  the  requisite 
portion  of  the  cable  operator's  existing 
service  area,  identified  in  terms  of  the 
name  of  the  party  to  whom  such  interest 
has  been  divested,  the  date  such 
divestiture  was  executed,  the  name  of 
any  regulatory  agency  that  must  approve 
such  divestitiu«.  and  the  date  on  which 
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an  application  was  filed  for  this  purpose 
with  the  regulatory  agency. 

(6)  If  no  such  certincation  or 
application  is  tendered  to  the 
Commission  within  ninety  (90)  days  of 
final  grant  of  the  initial  license,  the 
Conunission  may  cancel  or  rescind  the 
license  automatically,  shall  retain  all 
monies  paid  to  the  Commission,  and, 
based  on  the  facts  presented,  shall  take 
any  other  action  it  may  deem 
appropriate. 

Note  to  paragraph  (f):  Waivers  of 
$  101.1014(e)  may  be  granted  upon  an 
affirmative  showing:  that  the  interest  holder 
has  less  than  a  fifty  percent  voting  interest  in 
the  licensee  and  there  is  an  unaffiliated 
single  holder  of  a  fifty  percent  or  greater 
voting  interest;  that  the  interest  holder  is  not 
likely  to  affect  the  local  market  in  an 
anticompetitive  manner;  that  the  interest 
holder  is  not  involved  in  the  operations  of 
the  licensee  and  does  not  have  the  ability  to 
influence  the  licensee  on  a  regular  basis;  and 
that  grant  of  a  waiver  is  in  the  public  interest 
because  the  benefits  to  the  public  of  common 
ownership  outweigh  any  potential 
anticompetitive  harm  to  the  market. 

1101.1413    Uoenea  term  and  ranawel 
expectenoy. 

(a)  The  MVDDS  license  term  is  ten 
years,  beginning  on  the  date  of  the 
initial  authorization  grant. 

(b)  Application  of  a  renewal 
expectancy  is  based  on  the  substantial 
service  requirement  which  is  defined  as 
a  service  that  is  soimd,  favorable,  and 
substantially  above  a  level  of  mediocre 
service  which  might  minimally  warrant 
renewal.  At  the  end  of  the  license  term, 
the  Commission  will  consider  factors 
such  as: 

(1)  Whether  the  licensee's  operations 
service  niche  markets  or  focus  on 
serving  populations  outside  of  areas 
serviceid  by  other  MVDDS  licensees; 

(2)  Whether  the  licensee's  operations 
serve  populations  with  limited  access  to 
telecommunications  services;  and 

(3)  A  demonstration  of  service  to  a 
significant  portion  of  the  population  or 
land  area  of  the  licensed  area. 

(c)  The  renewal  application  of  an 
MVDDS  licensee  must  include  the 
following  showings  in  order  to  claim  a 
renewal  expectancy: 

(1)  A  coverage  map  depicting  the 
served  and  unserved  areas; 

(2)  A  corresponding  description  of 
current  service  in  terms  of  geographic 
coverage  and  population  served  or 
transmitter  locations  in  the  served  areas: 
and 

(3)  Copies  of  any  Commission  Orders 
finding  the  licensee  to  have  violated  the 
Communications  Act  or  any 
Commission  rule  or  policy  and  a  list  of 
any  pending  proceedings  that  relate  to 
any  matter  described  by  the 


requirements  for  the  renewal 
expectancy. 

f101.141S    PartMomng  and 


(a)  MVDDS  licensees  are  permitted  to 
partition  licensed  geographic  areas 
along  coimty  borders  (Parishes  in 
Louisiana  or  Territories  in  Alaska). 
Disaggregation  will  not  be  permitted  by 
MVDDS  licensees  in  the  12.2-12.7  GHz 
band.  "Partitioning"  is  the  assignment 
of  geographic  portions  of  a  license  along 
geopolitical  or  other  boundaries. 
"Disaggregation"  is  the  assignment  of 
discrete  portions  or  "blocks"  of 
spectrum  licensed  to  a  geographic 
licensee  or  qualifying  entity. 

(b)  Eligibility.  (1)  Parties  seeking 
approval  for  partitioning  shall  request 
from  the  Commission  an  authorization 
for  partial  assignment  of  a  license 
pursuant  to  $  1.948  of  this  chapter. 

(2)  MVDDS  licensees  may  apply  to  the 
Commission  to  partition  their  licensed 
geographic  service  areas  to  eligible 
entities  and  are  free  to  partition  their 
licensed  spectnmi  at  any  time  following 
the  grant  of  a  license. 

(3)  Any  existing  frequency 
coordination  agreements  shall  convey 
with  the  assignment  of  the  geographic 
area  or  spectnun,  and  shall  remain  in 
effect  for  the  term  of  the  agreement 
unless  new  agreements  are  reached. 

(c)  Technical  standards.  (1) 
Partitioning.  In  the  case  of  partitioning, 
applicants  and  licensees  must  file  FCC 
Form  603  pursuant  to  §  1.948  of  this 
chapter  and  list  the  partitioned  service 
area  on  a  schedule  to  the  application. 

(2)  The  geographic  coordinates  must 
be  specifimi  in  degrees,  minutes,  and 
seconds  to  the  nearest  second  of  latitude 
and  longitude  and  must  be  based  upon 
the  1983  North  American  Datum 
(NAD83). 

(d)  Unjust  enrichment.  12  GHz 
licensees  that  received  a  bidding  credit 
and  partition  their  licenses  to  entities 
not  meeting  the  eligibility  standards  for 
such  a  bidding  cremt.  will  be  subject  to 
the  provisions  concerning  unjust 
ehridunent  as  set  forth  in  $  1.2111  of 
this  chapter. 

(e)  License  term.  The  MVDDS  license 
term  is  ten  years,  beginning  on  the  date 
of  the  initial  authorization  grant.  The 
license  term  for  a  partitioned  license 
area  shall  be  the  remainder  of  the 
original  licensee's  license  term  as 
provided  for  in  $  101.1413. 

(f)  Construction  requirements. 
Applications  requesting  approval  for 
partitioning  must  include  a  certification 
by  each  party  stating  that  one  or  both 
parties  will  satisfy  me  construction 
requirement  set  forth  in  §  101.1413. 
Failure  by  a  party  to  meet  its  respective 


construction  requirement  will  result  in 
the  automatic  cancellation  of  its  license 
without  further  Commission  action. 

f  101.1417    Annual  report. 

Each  MVDDS  licensee  shall  file  with 
the  Public  Safety  &  Private  Wireless 
Division  of  the  Wireless 
Telecommimications  Bureau  of  the 
Commission  two  copies  of  a  report  by 
March  1  of  each  year  for  the  preceding 
calendar  year.  This  report  must  include 
the  following: 

(a)  Name  and  address  of  licensee; 

(b)  Station(s)  call  letters  and  primary 
geogiaphic  service  area(s);  and 

(c)  The  following  statistical 
information  for  the  licensee's  station 
(and  each  channel  thereof): 

(1)  llie  total  number  of  separate 
subscribers  served  during  the  calendar 
year; 

(2)  The  total  hours  of  transmission 
service  rendered  diuing  the  calendar 
year  to  all  subscribers; 

(3)  The  total  hours  of  transmission 
service  rendered  during  the  calendar 
year  involving  the  transmission  of  local 
broadcast  signals;  and 

(4)  A  list  of  each  period  of  time  during 
the  calendar  year  in  which  the  station 
rendered  no  service  as  authorized,  if  the 
time  period  was  a  consecutive  period 
longer  than  48  hours,  and 

1101.1421    Coofdlnrtton  ef 

MVDM  sMIons  and  incumbent  public 

safely  P0F8 


(a)  MVDDS  licensees  in  the  12.2-12.7 
GHz  band  are  required  to  develop 
sharing  and  protection  agreements 
based  on  the  design  and  architectiue  of 
their  systems,  in  order  to  ensure  that  no 
harmful  interference  occurs  between 
adjacent  geographical  area  licensees. 
MVDDS  licensees  shall: 

(1)  Engineer  systems  to  be  reasonably 
compatible  with  adjacent  and  co- 
channel  operations  in  the  adjacent  areas 
on  all  its  frequencies;  and 

(2)  Cooperate  fully  and  in  good  foith 
to  resolve  interference  and  transmission 
problems  that  are  present  on  adjacent 
and  co-channel  operations  in  adjacent 
areas. 

(b)  Harmful  interference  to  public 
safety  stations,  co-channel  MVDDS 
stations  operating  in  adjacent 
geographic  areas,  and  stations  operating 
on  adjacent  channels  to  MVDDS  stations 
is  prohibited.  In  areas  where  the  CEAs 
are  in  close  proximitv.  careful 
consideration  should  be  given  to  power 
requirements  and  to  the  location,  height, 
and  radiation  pattern  of  the  transmitting 
and  receiving  antennas.  Licensees  are 
expected  to  cooperate  fully  in 
attempting  to  resolve  problems  of 
potential  interference  before  bringing 
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the  matter  to  the  attention  of  the 
Commission. 

(c)  Licensees  shall  coordinate  their 
facilities  whenever  the  facilities  have 
optical  linerof-sight  into  other  licensees' 
areas  or  are  within  the  same  geographic 
area.  Licensees  are  encouraged  to 
develop  operational  agreements  with 
relevant  licensees  in  the  adjacent 
geographic  areas.  Inciunbent  public 
safety  POPS  licensee(s)  shall  retain 
exclusive  rights  to  its  channel(s)  within 
the  relevant  geographical  areas  and 
must  be  protected  in  accordance  with 
the  procedures  in  §  101.103.  A  list  of 
public  safety  incumbents  is  attached  as 
Appendix  I  to  the  Memorandum 
Opinion  and  Order  and  Second  Report 
and  Order,  Docket  98-206  (released  May 
23,  2002).  Please  check  with  the 
Commission  for  any  updates  to  that  list. 

{101.1423    Canadian  and  Mexican 
coordination. 

Pursuant  to  §  2.301  of  this  chapter, 
MVDDS  systems  in  the  United  States 
within  56  km  (35  miles)  of  the  Canadian 
and  Mexican  border  will  be  granted 
conditional  licenses,  until  final 
international  agreements  are  approved. 
These  systems  may  not  cause  harmful 
interference  to  stations  in  Canada  or 
Mexico.  MVDDS  stations  must  comply 
with  the  proceduires  outlined  under 
§  101.147(p)  and  §  1.928(f)(1)  and  (2)  of 
this  chapter  until  final  international 
agreements  concerning  MVDDS  are 
signed.  Section  1.928(1^  of  this  chapter 
states  that  transmitflng  antennas  can  be 
located  as  close  as  five  miles  (eight 
kilometers)  of  the  border  if  they  point 
within  a  sector  of  160  degrees  away 
from  the  border,  and  as  close  as  thirty- 
five  miles  (fifty-six  kilometers)  of  the 
border  if  they  point  within  a  sector  of 
200  degrees  toward  the  border  without 
coordination  with  Canada.  MVDDS 
licensees  shall  apply  this  method  near 
the  Canadian  and  Mexican  borders.  No 
stations  are  allowed  within  5  miles  of 
the  borders. 

'|101.142S    RFsafaly. 

MVDDS  stations  in  the  12.2-12.7  GHz 
frequency  band  do  not  operate  with 
output  powers  that  equal  or  exceed  1640 
watts  EIRP  and  therefore  will  not  be 
subject  to  the  routine  environmental 
evaluation  rules  for  radiation  hazards, 
as  set  forth  in  §  1.1307  of  this  chapter. 

f  101.1427    MVDDS  licansassublact  to 
contpetltive  MddinQ. 

Mutually  exclusive  initial 
applications  for  MVDDS  licenses  in  the 
12.2-12.7  GHz  band  are  subject  to 
competitive  bidding.  The  general 
competitive  bidding  procedures  set 


forth  in  part  1,  subpart  Q  of  this  chapter 
will  apply  tmless  otherwise  provided. 

§101.1429    Dasignatad  entWas. 

(a)  Eligibility  for  small  business 
provisions.  (1)  A  very  small  business  is 
an  entity  that,  together  with  its 
controlling  interests  and  affiliates,  has 
average  annual  gross  revenues  not 
exceeding  $3  million  for  the  preceding 
three  years. 

(2)  A  small  business  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years. 

(3)  An  entrepreneur  is  an  entity  that, 
together  with  its  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $40  million  for 
the  preceding  three  years. 

(4)  A  consortiiun  of  very  small 
businesses  is  a  conglomerate 
organization  formed  as  a  joint  ventme 
between  or  among  mutually 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  in  paragraph  (a)(1)  of  this 
section:  A  consortium  of  small  ' 
businesses  is  a  conglomerate 
organization  formed  as  a  joint  ventiue 
between  or  among  mutually 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  in  paragraph  (a)(2)  of  this 
section.  A  consortiiun  of  entrepreneurs 
is  a  conglomerate  organization  formed 
as  a  joint  venture  between  or  among 
mutually  independent  business  firms, 
each  of  which  individually  satisfies  the 
definition  in  paragraph  (a)(3)  of  this 
section. 

(5)  For  purposes  of  determining 
whether  an  entity  meets  any  of  the 
definitions  set  forth  in  paragraphs  (a)(1), 
(a)(2),  (a)(3),  or  (a)(4)  of  this  section,  the 
gross  revenues  of  the  entity,  its 
controlling  interests  and  affiliates  shall 
be  considered  in  the  manner  set  forth  in 
§§  1.2110(b)  and  (c)  of  this  chapter. 

(b)  Bidding  credits.  A  vanning  bidder 
that  qualifies  as  a  very  small  business  or 
a  consortiiun  of  very  small  businesses  as 
defined  in  this  section  may  use  the 
bidding  credit  specified  in 
§  1.2110(f)(2)(i)  of  this  chapter.  A 
wiiming  bidder  that  qualifies  as  a  small 
business  or  a  consortium  of  small 
businesses  as  defined  in  this  section 
may  use  the  bidding  credit  specified  in 
§  1.2110(f)(2)(ii)  of  this  chapter.  A 
winning  bidder  that  qualifies  as  £m 
entrepreneur  or  a  consortium  of 
entrepreneurs  as  defined  in  this  section 
may  use  the  bidding  credit  specified  in 
§  1.2110(f)(2)(iii)  of  this  chapter. 


f  101.1440    MVDDS  pralection  of  DBS. 

(a)  An  MVDDS  licensee  shall  not 
begin  operation  unless  it  can  ensure  that 
the  EPFD  bom  its  transmitting  antenna 
at  all  DBS  customers  of  record  locations 
is  below  the  values  listed  for  the 
appropriate  region  in  §  101.105(a)(4)(ii). 
Alternatively,  MVDDS  licensees  may 
obtain  a  signed  written  agreement  from 
DBS  customers  of  record  stating  that 
they  are  aware  of  and  agree  to  their  DBS 
system  receiving  MVDDS  signal  levels 
in  excess  of  the  appropriate  EFPD  limits 
specified  in  §  101.105(a)(4)(ii).  DBS 
customers  of  record  are  those  who  had 
their  DBS  receive  antennas  installed 
prior  to  or  within  the  30  day  period  alter 
notification  to  the  DBS  operator  by  the 
MVDDS  licensee  Of  the  proposed 
MVDDS  transmitting  antenna  site. 

(b)  MVDDS  licensees  are  required  to 
conduct  a  survey  of  the  area  around  its 
proposed  transmitting  antenna  site  to 
determine  the  location  of  all  DBS 
customers  of  record  that  may  potentially 
be  afi^ected  by  the  introduction  of  its 
MVDDS  service.  The  MVDDS  Ucensee 
must  assess  whether  the  signal  levels 
bom  its  system,  under  its  deployment 
plans,  would  exceed  the  appropriate 
EPFD  levels  in  §  101.105(a)(4)(ii)  at  any 
DBS  customer  of  record  location.  Using 
EPFD  calculations,  terrain  and  building 
structure  characteristics,  and  the  survey 
results,  an  MVDDS  licensee  must  make 
a  determination  of  whether  its  signal 
level(s)  will  exceed  the  EPFD  limit  at 
any  DBS  customer  of  record  sites.  To 
assist  in  making  this  determination,  the 
MVDDS  provider  can  use  the  EPFD 
contour  model  developed  by  the 
Commission  and  described  in  Appendix 
J  of  the  Memorandum  Opinion  and 
Order  and  Second  Report  and  Order,  ET 
Docket  98-206  or  on  the  OET  website  at 
http://www.fcc.gov/oet/dockets/et98- 

206. 

(c)  If  the  MVDDS  licensee  determines 
that  its  signal  level  will  exceed  the 
EPFD  limit  at  any  DBS  customer  site,  it 
shall  take  whatever  steps  are  necessary, 
up  to  and  including  finding  a  new 
transmit  site,  to  ensure  that  the  EPFD 
limit  will  not  be  exceeded  at  any  DBS 
customer  location. 

(d)  Coordination  between  MVDDS 
and  DBS  licensees.  (1)  At  least  90  days 
prior  to  the  planned  date  of  MVDDS 
commencement  of  operations,  the 
MVDDS  licensee  shall  provide  the 
following  information  to  the  DBS 
licensee(s): 

(i)  Geographic  location  (including 
NAD  83  coordinates)  of  its  proposed 
station  location; 

(ii)  Maximum  EIRP  of  each 
transmitting  antenna  system; 

(iii)  Height  above  ground  level  for 
each  transmitting  antenna; 
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(iv)  Antenna  type  along  with  main 
beam  azimuth  and  altitude  orientation 
information,  and  description  of  the 
antenna  radiation  pattern; 

(v)  Description  of  the  proposed 
service  area:  and 

(vi)  Survey  results  along  with  a 
technical  description  of  how  it 
determined  compliance  with  the 
appropriate  EPFD  level  at  all  DBS 
subscriber  locations. 

(2)  No  later  than  forty-five  days  after 
receipt  of  the  MVDDS  system 
information  in  paragraph  (d)(1)  of  this 
section,  the  DBS  licen8ee(s)  shall 
provide  the  MVDDS  licensee  with  a  list 
of  any  new  DBS  customer  locations  that 
have  been  installed  in  the  30-day  period 
following  the  MVDDS  notification.  In 
addition,  the  DBS  licenseeCs)  could 
indicate  agreement  with  the  MVDDS 
licensee's  technical  assessment,  or 
identify  DBS  customer  locations  that  the 
MVDDS  licensee  failed  to  consider  or 
DBS  customer  locations  where  they 


believe  the  MVDDS  licensee  erred  in  its 
analysis  and  could  exceed  the 
prescribed  EPFD  limit. 

(3)  Prior  to  commencement  of 
operation,  the  MVDDS  licensee  must 
take  into  accoimt  any  new  DBS 
customers  or  other  relevant  information 
provided  by  DBS  licensees  in  response 
to  the  notification  in  paragraph  (d)(1)  of 
this  section. 

(e)  Beginning  thirty  days  after  the  DBS 
licensees  are  notified  of  a  potential 
MVDDS  site  under  paragraph  (d)(1)  of 
this  section,  the  DBS  licensees  have  the 
responsibility  of  ensuring  that  all  fut\ue 
installed  DBS  receive  antennas  on  its 
system  are  located  in  such  a  way  as  to 
avoid  the  MVDDS  signal.  These  later 
installed  receive  antennas  shall  have  no 
further  rights  of  complaint  against  the 
notified  MVDDS  transmitting 
antenna(s). 

(f)  In  the  event  of  a  major 
modification  as  defined  in  §  1.929  of 
this  chapter,  such  as  the  addition  of  an 


antenna,  to  an  MVDDS  station,  the 
procedures  of  paragraphs  (d)  and  (e)  of 
this  section  and  rights  of  complaint 
begin  anew.  Exceptions  to  this  are 
renewal,  transfer  of  control,  and 
assignment  of  license  applications. 

(g)  Interference  complaints.  The 
MVDDS  licensee  must  satisfy  all 
complaints  of  interference  to  DBS 
customers  of  record  which  are  received 
diuing  a  one  year  period  after 
commencement  of  operation  of  the 
transmitting  facility.  Specifically,  the 
MVDDS  licensee  must  correct 
interference  caused  to  a  DBS  customer 
of  record  or  cease  operation  if  it  is 
demonstrated  that  the  DBS  customer  is 
receiving  harmful  interference  from  the 
MVDDS  system  or  that  the  MVDSS 
signal  exceeds  the  permitted  EPFD  level 
at  the  DBS  customer  location. 

[PR  Doc.  02-15779  Filed  6-25-02;  8:45  am] 
MUMQ  COOK  «n>-oi-r 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  983 

[Docket  No.  AO-F&V-983-2;  FV02-083-01] 

Pistachioe  Grown  In  Califomia; 
Hearing  on  Propoaed  Marlceting 
Agreement  and  Order  No.  983 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  public  hearing  on 

proposed  marketing  agreement  and 

order. 

SUMMARY:  Notice  is  hereby  given  of  a 
public  hearing  to  consider  a  proposed 
marketing  agreement  and  order  under 
the  Agricultiual  Marketing  Agreement 
Act  of  1937  to  cover  pistachios  grown  in 
Califomia.  The  proposal  was  submitted 
on  behalf  of  the  Califomia  pistachio 
industry  by  the  Proponents  Committee 
for  a  Federal  Marketing  Order  for 
Pistachios.  The  proposed  order  would 
set  standards  for  the  quality  of 
pistachios  produced  and  handled  in 
Califomia  by  establishing  a  maximiun 
aflatoxin  tolerance  level,  maximum 
limits  for  defects,  a  minimum  size 
requirement,  and  mandatory  inspection 
and  certification.  The  program  would  be 
financed  by  assessments  on  pistachio 
handlers  and  would  be  administered  by 
a  committee  of  growers  and  handlers 
nominated  by  the  industry  and 
appointed  by  the  Department  of 
Agriculture  (USDA). 
DATES:  The  hearing  will  be  held  in 
Fresno,  California,  from  July  23  to  July 
25,  2002.  The  hearing  session  on 
Tuesday,  July  23,  will  begin  at  8:00  a.m. 
and  end  at  5:00  p.m.  The  hearing 
session  on  Wednesday,  July  25,  will 
b^in  at  8:00  a.m.  and  end  at  4:00  p.m. 
If  an  additional  hearing  session  is 
necessary,  the  hearing  will  continue  at 
8:00  a.m.  on  Thursday,  July  25,  2002. 
ADDRESSES:  The  hearing  location  is:  The 
Fresno  Metropolitan  Flood  Control 
District,  Board  of  Directors'  Chambers, 


5469  East  Olive  Street,  Fresno, 

Califomia,  93727. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  Schmaedick,  Marketing  Order 
Administration  Branch,  Fmit  and 
Vegetable  Programs,  Agricultural 
Marketing  Service  (AMS),  USDA,  Post 
Office  Box  1035,  Moab,  UT  84532, 
telephone:  (435)  259-7988,  fax:  (435) 
259-4945;  or  Anne  M.  Dec,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS,  USDA.  1400 
Independence  Avenue  SW,  Stop  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491.  fax:  (202)  720-8938. 
Small  businesses  may  request 
information  on  this  proceeding  by 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  1400 
Independence  Avenue  SW.  Stop  0237, 
Washington.  DC  20250-0237;  telephone: 
(202)  720-2491,  fax:  (202)  720-8938. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  instituted 
piirsuant  to  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act."  This  action  is  governed  by 
the  provisions  of  sections  556  and  557 
of  title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  seeks  to  ensure  that 
within  the  statutory  authority  of  a 
program,  the  regulatory  and 
informational  requirements  are  tailored 
to  the  size  and  nature  of  small 
businesses.  Interested  persons  are 
invited  to  present  evidence  at  the 
hearing  on  the  possible  regulatory  and 
informational  impacts  of  the  proposal 
on  small  businesses. 

The  marketing  agreement  and  order 
proposed  herein  have  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  retroactive  effect.  If  issued,  the 
proposed  amendments  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 


with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  iidiabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling  on  the  petition,  provided  an 
action  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

The  hearing  is  called  piu^uant  to  the 
provisions  of  the  Act  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  orders  (7  CFR  part  900). 

This  proposal  is  the  result  of  nearly 
three  years  of  efforts  undertaken  by  the 
Proponents  Committee  (conunittee),  a 
committee  representing  producers  and 
handlers  of  pistachios  in  Califomia.  The 
committee  was  established  in  2000  as  a 
result  of  renewed  industry  interest  in  a 
Federal  marketing  order.  An  earlier 
attempt  to  establish  a  Federal  marketing 
order  in  1996  on  behalf  of  the  pistachio 
industry  by  the  Califomia  Pistachio 
Commission  (Commission)  and  the 
Westem  Pistachio  Association 
(Association)  was  terminated  in  2000 
due  to  lack  of  industry  support  for 
certain  proposed  provisions.  The 
current  proposal  is  different  from  that 
which  was  previously  proposed  since 
many  controversial  issues  have  either 
been  removed  or  resolved  through  more 
exacting  specification  in  the  proposed 
regulations.  The  Proponents  Committee 
is  independent  of  the  Commission  and 
the  Association. 

The  proponent  group  contends  that 
the  proposed  marketing  order  program 
would  ensure  consistency  in  the  quality 
of  Califomia  pistachios,  thereby 
increasing  consumer  demand  and 
confidence  in  the  product,  and 
enhancing  producer  returns. 

Presently,  industry  quality  control 
practices  are  limited  to  voluntary  testing 
for  afiatoxin  and  other  quality 
requirements  imder  a  Califomia 
Pistachio  Marketing  Agreement 
(agreement)  entered  into  by  a  number  of 
pistachio  handlers  under  authority  of 
the  Califomia  Department  of  Food  and 
Agriculture.  The  agreement  is  limited  to 
issues  relating  to  the  blending  of 
artificially  opened  pistachios  with  those 
natiually  opened,  and  the  bleaching  of 
pistachios.  Aflatoxin  testing  and 
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sampling  guidelines  are  only  for  exports 
to  specified  countries. 

The  proposal  for  an  order  has  been 
widely  discussed  within  the  California 
pistachio  industry  for  at  least  10  years, 
including  discussions  related  to  the 
1996  proposal.  None  of  the 
reconunendations  or  proposals 
discussed  herein  have  received  approval 
by  the  Secretary  of  Agriculture. 

Testimony  is  invited  at  the  hearing  on 
the  proposed  marketing  agreement  and 
order  (hereinafter  referred  to  as  the 
order)  and  all  of  its  provisions,  as  well 
as  any  appropriate  modifications  or 
alternatives. 

The  public  hearing  is  held  for  the 
purpose  of: 

(a)  Receiving  evidence  about  the 
economic  and  marketing  conditions  that 
relate  to  the  proposed  order  and  to 
appropriate  modifications  thereof; 

(b)  Determining  whether  the  handling 
of  pistachios  produced  in  the 
production  area  is  in  the  current  of 
interstate  commerce  or  directly  burdens, 
obstructs,  or  affects  interstate  commerce 
and  foreign  commerce; 

(c)  Determining  whether  there  is  a 
need  for  a  marketing  agreement  and 
order  few  pistachios; 

(d)  Determining  the  economic  impact 
of  the  proposed  order  on. the  industry  in 
the  proposed  production  area  and  on 
the  public  affected  by  such  program; 
and 

(e)  Determining  whether  the  proposed 
order  or  any  appropriate  modification 
thereof  would  tend  to  efiiactuate  the 
declared  policy  of  the  Act. 

All  persons  wishing  to  submit  written 
material  as  evidence  at  the  hearing 
should  be  prepared  to  submit  four 
copies  of  such  material  at  the  hearing 
and  shoidd  have  prepared  testimony 
available  for  presentation  at  the  hearing. 

From  the  time  the  notice  of  hearing  is 
issued  and  imtil  the  issuance  of  a  final 
decision  in  this  proceeding,  USDA 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an 
ex-parte  basis  with  any  person  having 
an  interest  in  the  proceeding.  The 
prohibition  applies  to  employees  in  the 
following  organizational  imits:  Office  of 
the  Secretary  of  Agriculture;  Office  of 
the  Administrator,  AMS;  Office  of  the 
General  Coimsel;  and  the  Fruit  and 
Vegetable  Programs,  AMS. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Provisions  of  the  proposed  marketing 
agreement  and  order  follow.  Those 
sections  identified  with  an  asterisk  (*) 
apply  only  to  the  proposed  marketing 
agreement. 


List  of  Sub|ects  in  Proposed  7  CFR  Part 
983 

Marketing  agreements.  Pistachios, 
Reporting  and  recordkeeping 
requirements. 

The  marketing  agreement  and  order 
proposed  by  the  Proponents  Committee 
for  a  Federal  Marketing  Order  for 
Pistachios  Grown  in  California  would 
add  a  new  part  983  to  read  as  follows: 

PART  M3-PISTACHIOS  GROWN  IN 
CAUFORNIA 

Subpart— Ordw  Ragulating  Handlinfl 
Defimtions 

983.1  Accredited  laboratory. 

983.2  Act. 

983.3  Affiliation. 

983.4  Aflatoxin. 

983.5  Aflatoxin  inspection  certificate. 

983.6  Assessed  weight. 

983.7  Certifled  pistachios. 

983.8  Ck)nunittee. 

983.9  Confidential  data  or  information. 

983.10  Department  or  USDA. 

983.11  Districts. 

983.12  Domestic  shipments. 

983.13  Edible  pistachios. 

983.14  Handle. 

983.15  Handler. 

983.16  Inshell  pistachios. 

983.17  Inspector. 

983.18  Lot. 

983 . 1 9  Minimum  quality  requirements. 

983.20  Minimum  quality  certificate. 

983.21  Part  and  subpart. 

983.22  Person. 

983.23  Pistachios. 

983.24  Processing. 

983.25  Producer. 

983.26  Production  area. 

983.27  Production  year. 

983.28  Proprietary  capacity. 

983.29  Secretary. 

983.30  Shelled  pistachios. 

983.31  Substandard  pistachios. 

Administrative  Committee 

983.32  Establishment  and  membership. 

983.33  Initial  members  and  nomination  of 
successor  members. 

983.34  Procedure. 

983.35  Powers. 

983.36  Duties. 

Marketing  Policy 

983.37  Marketing  policy. 
Regulation 

983.38  Aflatoxin  levels. 

983.39  Minimum  quality  levels. 

983.40  Failed  lots/rework  procedure. 

983.41  Testing  of  minimal  quantities. 

983.42  Commingling. 

983.43  Reinspection. 

983.44  Inspection,  certification  and 
identification. 

983.45  Substandard  pistachios. 

983.46  Modification  or  suspension  of 
regulations. 


Reports,  Books  and  Records 

083.47  Reports. 

983.48  Confidential  information. 

983.49  Records. 

983.50  Verification  of  reports. 

983.51  Random  verification  audits. 

Expenses  and  Assessments 

983.52  Expenses. 

983.53  Assessments. 

983.54  Contributions. 

983.55  Delinquent  assessments. 

983.56  Accounting. 

Miscellaneous  Provisions 

983.57  Compliance. 

983.58  Rights  of  the  Secretary. 

983.59  Personal  liability. 

983.60  Separability. 

983.61  IDerogation. 

983.62  Duration  of  immunities. 

983.63  Agents. 

983.64  Effective  time. 

983.65  Suspension  or  termination. 

983.66  Referendum. 

983.67  Procedure  upon  termination. 

983.68  Effect  of  termination  or  amendment. 

983.69  Non-commercial  exemption. 

983.70  Relationship  with  the  California     • 
Pistachio  Commission. 

*983.90    Counterparts. 

*983.91    Additional  parties. 

*983.92    Order  with  marketing  agreement. 

Authority:  7  U.S.C.  601-674 
Definitions 

§983.1    Aecrsdilsd  laborstory. 

An  accredited  laboratory  is  a 
laboratory  that  has  been  approved  or 
accredited  by  the  U.S.  Department  of 
Agriculture  for  testing  aflatoxin. 

1983.2    Act 

Act  means  Public  Act  No.  10,  73rd 
Congress  (May  12, 1933),  as  amended 
and  as  re-enacted  and  amended  by  the 
Agricultiual  Marketing  Order  Act  of 
1937,  as  amended  (48  Stat.  31,  as 
amended;  7  U.S.C.  601  et  seq.). 

1983^    Affiliation. 

Affiliation.  This  term  normally 
appears  as  "affiliate  of,  or  "affiliated 
with",  and  means  a  person  such  as  a 
producer  or  handler  who  is:  a  producer 
or  handler  that  directly,  or  indirectly 
through  one  or  more  intermediaries, 
owns  or  controls,  or  is  controlled  by,  or 
is  under  common  control  with  the 
producer  or  handler  specified;  or  a 
producer  or  handler  that  directly,  or 
indirectly  through  one  or  more 
intermediaries,  is  connected  in  a 
proprietary  capacity,  or  shares  the 
ownership  or  control  of  the  specified 
producer  or  handler  with  one  or  more 
other  producers  or  handlers.  As  used  in 
this  part,  the  term  "control"  (including 
the  terms  "controlling",  "controlled 
by",  and  "imder  the  common  control 
with")  means  the  possession,  direct  or 
indirect,  of  the  power  to  direct  or  cause 
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the  direction  of  the  management  and 
pdlicies  of  a  handler  or  a  producer, 
whether  through  voting  securities, 
membership  in  a  cooperative,  by 
contract  or  otherwise. 

1983.4    Aflatoxin. 

Aflatoxins  are  a  group  of  mycotoxins 
produced  by  the  molds  Aspergillus 
flaws  and  Aspergillus  parasiticus. 
Aflatoxins  are  natiu-ally  occiuring 
compounds  produced  by  molds,  which 
can  be  spread  in  improperly  processed 
and  stored  nuts,  dried  fhiits  and  grains. 

f  983.5    Aflatoxin  inspection  certtficats. 
Aflatoxin  inspection  certificate  is  a 
certificate  issued  by  an  accredited 
laboratory  or  by  a  USDA  laboratory. 

§983.6    Assessed  weight 

Assessed  weight  means  pounds  of 
edible  inshell  pistachios  received  for 
processing  by  a  handler  within  each 
production  year  with  the  weight 
computed  at  5  percent  moisture: 
Provided,  That  for  loose  kernels,  the 
actual  weight  shall  be  multiplied  by  two 
to  obtain  an  inshell  weight;  or  based  on 
such  other  elements  as  may  be 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

§983.7    Certifiecl  pistachios. 

Certified  pistachios  are  those  for 
which  aflatoxin  inspection  and 
minimum  quality  certificates  have  been 
issued. 

§983.8    CommKtse. 

Committee  means  the  administrative 
committee  for  pistachios  established 
pursuant  to  §983.32. 

§983.9    Confidential  data  or  information. 

Confidential  data  or  information 
submitted  to  the  committee  consists  of 
data  or  information  constituting  a  trade 
secret  or  disclosure  of  the  trade 
position,  financial  condition,  or 
business  operations  of  a  particular 
entity  or  its  customers. 

§  983.10    Department  or  USDA. 

Department  or  USDA  means  the 
United  States  Department  of 
Agriculture.  . 

§983.11    Districts. 

(a)  Districts  shall  consist  of  the 
following: 

[\)  District  1  consists  of  Tulare,  Kern, 
San  Bernardino,  San  Luis  Obispo,  Santa 
Barbara,  Ventura.  Los  Angeles,  Orange, 
Riverside,  San  Diego,  and  Imperial 
Counties  of  California. 

(2)  District  2  consists  of  Kings,  Fresno, 
Madera,  and  Merced  Counties  of 
California. 

(3)  District  3  consists  of  all  coimties 
in  California  where  pistachios  are 


produced  that  are  not  included  in 
Districts  1  and  2. 

(b)  With  the  approval  of  the  Secretary, 
the  boundaries  of  any  district  may  be 
changed  by  a  two-thirds  vote  of  the 
committee,  to  ensure  proper 
representation.  The  boundaries  need  not 
coincide  with  county  lines.  In  addition, 
the  boimdaries  in  the  production  area 
may  be  adjusted  to  conform  to  changes 
to  the  boundaries  of  the  districts 
established  for  those  of  the  California 
Pistachio  Commission  upon  the 
recommendation  of  the  committee  and 
approval  of  the  Secretary. 

§  983.1 2    Domestic  shipments. 

Domestic  shipments  means  shipments 
to  the  fifty  states  of  the  United  States  or 
to  territories  of  the  United  States. 

§983.13    Edible  pistachios. 

Edible  pistachios  are  those  which  do 
not  exceed  the  level  of  defects  under 
§983.38  and  §983.39. 

§983.14    Handle. 

Handle  means  to  engage  in: 

(a)  Receiving  pistachios; 

(b)  Hulling  and  drying  pistachios; 
and/or 

(c)  Fiuther  preparing  pistachios  by 
sorting,  sizing,  shelling,  roasting, 
cleaning,  salting,  and/or  packaging  for 
marketing  in  or  transporting  to  any  and 
all  markets  in  the  cturent  of  interstate  or 
foreign  commerce:  Provided,  however. 
That  transportation  within  the 
production  area  between  handlers  and 
from  the  orchard  to  the  processing 
facility  is  not  handling. 

§983.15    Handler. 

Handler  means  any  person  who 
handles  pistachios. 

§983.16    Inshell  pistachios. 

Inshell  pistachios  means  pistachios 
that  have  a  shell  that  has  not  been 
removed. 

§983.17    Inspector. 

Inspector  means  any  inspector 
authorized  by  the  USDA  to  inspect 
pistachios. 

§983.18    Lot 

Lot  means  any  quantity  of  pistachios 
that  is  submitted  for  testing  purposes 
under  this  part. 

§983.19    Minimum  quality  requlremento. 

Minimum  quality  requirements  are 
permissible  maximum  defects  and 
minimum  size  levels  for  inshell 
pistachios  and  kernels  specified  in 
§983.39. 


§983.20    Minimum  quality  certtficats. 
.  Minimum  quality  certificate  is  a 
certificate  issued  by  the  USDA  or 
Federal/State  Inspection  Service. 

§  983.21    Part  and  subpart. 

Part  means  the  order  regulating  the 
handling  of  pistachios  grown  in  the 
State  of  California,  and  all  rules, 
regulations  and  supplementary  orders 
issued  thereimder.  The  aforesaid  order 
regulating  the  handling  of  pistachios 
grown  in  California  shall  be  a  subpart  of 
such  part. 

§983.22    Person. 

Person  means  an  individual, 
partnership,  limited  liability 
corporation,  corporation,  trust, 
association,  or  any  other  business  unit 

§983.23    Pistachios. 

Pistachios  means  the  nuts  of  the 
pistachio  tree  of  the  genus  Pistacia  vera 
grown  in  the  production  area  whether 
inshell  or  shelled. 

§983.24    Processing. 

Processing  means  hulling  and  drying 
pistachios  in  preparation  for  market. 

§983.25    Producer. 

Producer  means  any  person  engaged 
within  the  production  area  in  a 
proprietary  capacity  in  the  production 
of  pistachios  for  sale. 

§983.26    Production  eras. 

Production  area  means  the  State  of 
California. 

§983.27    Production  year. 

Production  year  is  synonymous  with 
"fiscal  period"  and  means  the  period 
beginning  on  September  1  and  ending 
on  August  31  of  each  year  or  such  other 
period  as  may  be  recommended  by  the 
committee  and  approved  by  the 
Secretary. 

§983.28    Proprietary  capacity. 

Proprietary  capacity  means  the 
capacity  or  interest  of  a  producer  or 
handler  that,  either  directly  or  through 
one  or  more  intermediaries,  is  a 
property  owner  together  with  all  the 
appurtenant  rights  of  an  owner 
including  the  right  to  vote  the  interest 
in  that  capacity  as  an  individual,  a 
shareholder,  member  of  a  cooperative, 
partner,  trustee  or  in  any  other  capacity 
with  respect  to  any  other  business  unit. 

§983.29    Secretary. 

Secretary  me£uis  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  United  States 
Department  of  Agriculture  who  is.  or 
who  may  hereafter  be,,  authorized  to  act 
in  his/her  stead. 


43048 


Federal  Regteter / Vol.  67.  No.  123 /Wednesday,  June  26.  2002 / Proposed  Rules 


1963.30  Shettod  pistachio*. 
Shelled  pistachios  means  pistachio 

kernels,  or  portions  of  kernels,  after  the 
pistachio  shells  have  been  removed. 

1963.31  Substandard  piatachioa. 
Substandard  pistachios  means 

pistachios,  inshell  or  shelled,  which  do 
not  comply  with  the  maximum  aflatoxin 
and/or  minimum  quality  regulations  of 
this  part. 

Administrative  Committea 

1963.32  EatatilislinMnt  and  msmbarshlp. 
There  is  hereby  established  an 

administrative  committee  for  pistachios 
to  administer  the  terms  and  provisions 
of  this  part.  This  committee,  consisting 
of  eleven  (11)  member  positions,  each  of 
whom  shall  have  an  alternate,  shall  be 
allocated  as  follows: 

(a)  Handlers.  Two  of  the  members 
shall  represent  handlers,  as  follows: 

(1)  One  handler  member  nominated 
by  one  vote  for  each  handler;  and 

(2)  One  handler  member  nominated 
by  voting  based  on  each  handler  casting 
one  vote  for  each  ton  of  the  assessed 
weight  of  pistachios  processed  by  such 
handler  during  the  two  production  years 
preceding  the  production  year  in  which 
the  nominations  are  made. 

(b)  Producers.  Eight  members  shall 
represent  producers.  Producers  within 
the  respective  districts  shall  nominate 
four  producers  from  District  1.  three 
producers  frtim  District  2  and  one 
producer  from  District  3. 

(c)  Public  member.  One  member  shall 
be  a  public  member  who  is  neither  a 
producer  nor  a  handler  and  shall  have 
all  the  powers,  rights  and  privileges  of 
any  other  member  of  the  committee.  The 
public  member  and  alternate  public 
member  shall  be  nominated  by  the 
committee  and  selected  by  the 
Secretary. 

§  963.33    InMai  mamlMrs  snd  nomination 
of  sucoasaof  msmbofs. 

Nomination  of  conunittee  members 
and  alternates  shall  follow  the 
procedure  set  forth  in  this  section  or  as 
may  be  changed  as  recommended  by  the 
committee  and  approved  by  the 
Secretary. 

(a)  Initial  members.  Nominations  for 
initial  members  shall  be  conducted  by 
the  Secretary  by  either  holding  meetings 
of  handlers  and  producers,  or  by  mail. 

(b)  Successor  producer  members. 
Subsequent  to  the  first  nomination  of 
committee  members  under  this  part, 
persons  to  be  nominated  to  serve  on  the 
committee  as  producer  members  shall 
be  selected  pursuant  to  nomination 
procedures  that  shall  be  established  by 
the  committee  with  the  approval  of  the 
Secretary:  Provided.  That  any  qualified 


individuals  who  seek  nomination  shall 
submit  to  the  committee  an  intent  to 
seek  office  in  one  designated  district  on 
such  form  and  with  such  information  as 
the  committee  shall  designate;  ballots, 
accompanied  by  the  names  of  all  such 
candidates,  with  spaces  to  indicate 
voters'  choices  and  spaces  for  write-in 
candidates,  together  with  voting 
instructions,  shall  be  mailed  to  all 
producers  who  are  on  record  with  the 
committee  within  the  respective 
districts;  the  person  receiving  the 
highest  niunber  of  votes  shall  be  the 
member  nominee  for  that  district,  and 
the  person  receiving  the  second  highest 
niunber  of  votes  shsJl  be  the  alternate 
member  nominee.  In  case  of  a  tie  vote, 
the  nominee  shall  be  selected  by  a 
drawing. 

(c)  Handlers.  Only  handlers, 
including  duly  authorized  officers  or 
employees  of  handlers,  may  participate 
in  tne  nomination  of  the  two  handler 
member  nominees  and  their  alternates. 
Nomination  of  the  two  handler  members 
and  their  alternates  shall  be  as  follows: 

(1)  For  one  handler  member 
nomination,  each  handler  entity  shall  be 
entitled  to  one  vote; 

(2)  For  the  second  handler  member 
nomination,  each  handler  entity  shall  be 
entitled  to  cast  one  vote  respectively  for 
each  ton  of  assessed  weight  of 
pistachios  processed  by  that  handler 
during  the  two  production  years 
preceding  the  production  year  in  which 
the  nominations  are  made.  For  the 
purposes  of  nominating  handler 
members  and  alternates  by  volume,  the 
assessed  weight  of  pistachios  shall  be 
credited  to  the  handler  responsible 
under  the  order  for  the  pajrment  of 
assessments  of  those  pistachios.  The 
committee  with  the  approval  of  the 
Secretary,  may  revise  the  handler 
representation  on  the  committee  if  the 
conunittee  ceases  to  be  representative  of 
the  industry. 

(d)  Producers.  Only  producers, 
including  duly  authorized  officers  or 
employees  of  producers,  may  participate 
in  the  nomination  of  nominees  for 
producer  members  and  their  alternates. 
Each  producer  shall  be  entitled  to  cast 
only  one  vote,  whether  directly  or 
through  an  authorized  officer  or 
employee,  for  each  position  to  be  filled 
in  the  district  in  wldch  the  producer 
produces  pistachios.  If  a  producer  is 
engaged  in  producing  pistachios  in 
more  than  one  district,  such  producer 
shall  select  the  district  in  which  to 
participate  in  the  nomination.  If  a 
person  is  both  a  producer  and  a  handler 
of  pistachios,  such  person  may 
participate  in  both  producer  and 
handler  nominations,  provided, 
however,  that  a  single  member  may  not 


hold  conciurent  seats  as  both  a  producer 
and  handler. 

(e)  Member's  affiliation.  Not  more 
than  two  members  and  not  more  than 
two  alternate  members  shall  be  persons 
employed  by  or  affiliated  with 
producers  or  handlers  that  are  affiliated 
with  the  same  handler  and/or  producer. 
Additionally,  only  one  member  and  one 
alternate  in  any  one  district  representing 
producers  and  only  one  member  and 
one  alternate  representing  handlers 
shall  be  employed  by,  or  affiliated  with 
the  same  handler  and/or  producer.  No 
handler,  and  all  of  its  affiliated 
handlers,  can  be  represented  by  more 
than  one  handler  member. 

(f)  Cooperative  affiliation.  In  the  case 
of  a  producer  cooperative,  a  producer 
shall  not  be  deemed  to  be  connected  in 
a  proprietary  capacity  with  the 
cooperative  notwithstanding  any 
outstanding  retains,  contributions  or 
financial  indebtedness  owed  by  the 
cooperative  to  a  producer  if  the 
producer  has  not  marketed  pistachios 
through  the  cooperative  during  the 
current  and  one  preceding  production 
year.  A  cooperative  that  has  as  its 
members  one  or  more  other  cooperatives 
that  are  handlers  shall  not  be  considered 
as  a  handler  for  the  piupose  of 
nominating  or  voting  under  this  part. 

(g)  Alternate  members.  Each  member 
of  ue  committee  shall  have  an  alternate 
member  to  be  nominated  in  the  same 
manner  as  the  member.  Any  alternate 
serving  in  the  same  district  as  a  member 
where  both  are  employed  by,  or 
connected  in  a  proprietary  capacity  with 
the  same  corporation,  firm,  partnership, 
association,  or  business  organization, 
shall  serve  as  the  alternate  to  that 
member.  An  alternate  member,  in  the 
absence  of  the  member  for  whom  that 
alternate  is  selected  shall  serve  in  place 
of  that  member  on  the  committee,  and 
shall  have  and  be  able  to  exercise  all  the 
rights,  privileges,  and  powers  of  the 
member  when  serving  on  the 
committee.  In  the  event  of  death, 
removal,  resignation,  or  the 
disqualification  of  a  member,  the 
alternate  shall  act  as  a  member  on  the 
committee  until  a  successor  member  is 
selected  and  has  been  qualified. 

(h)  Selection  by  Secretary. 
Nominations  under  paragraph  (g)  of  this 
section  received  by  Uie  committee  for  all 
handler  and  producer  members  and 
alternate  member  positions  shall  be 
certified  and  sent  to  the  Secretary  at 
°  least  60  days  prior  to  the  beginning  of 
each  two-year  term  of  office,  together 
with  all  necessary  data  and  other 
information  deemed  by  the  committee 
to  be  pertinent  or  requested  by  the 
Secretary.  From  those  nominations,  the 
Secretary  shall  select  the  ten  members 
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of  the  committee  and  an  alternate  for 
each  member. 

(i)  Acceptance.  Each  person  to  be 
selected  by  the  Secretary  as  i  member 
or  as  an  alternate  member  of  the 
committee  shall,  prior  to  such  selection, 
qualify  by  advising  the  Secretary  that  if 
selected,  such  perison  agrees  to  serve  in 
the  position  for  which  that  nomination 
has  been  made. 

(j)  Failure  to  nominate.  If  nominations 
are  not  made  within  the  time  and 
manner  specified  in  this  part,  the 
Secretary  may,  without  regard  to 
nominations,  select  the  committee 
members  and  alternates  qualified  to 
serve  on  the  basis  of  the  representation 
provided  for  in  §  983.32. 

(k)  Term  of  office.  Selected  producer 
members  and  producer  alternate 
members  of  the  committee  shall  serve 
for  terms  of  two  years:  Provided  that 
foiu  of  the  initially  selected  producer 
members  and  one  handler  member  and 
their  alternates  shall,  by  a  drawing,  be 
seated  for  terms  of  one  year  so  that 
approximately  half  of  the  memberships' 
terms  expire  each  year.  Each  member 
and  alternate  member  shall  continue  to 
serve  until  a  successor  is  selected  and 
has  qualified.  The  term  of  office  shall 
begin  on  July  1st  of  each  year. 
Committee  members  and  alternates  may 
serve  up  to  four  consecutive,  two-year 
terms  of  office.  In  no  event  shall  any 
member  or  alternate  serve  more  than 
eight  consecutive  years  on  the 
Commission.  For  purposes  of 
determining  when  a  member  or 
alternate  has  served  four  consecutive 
terms,  the  accrual  of  terms  shall  begin 
following  any  period  of  at  least  twelve 
consecutive  months  out  of  office. 

(1)  Qualifications.  (1)  Each  producer 
member  and  alternate  shall  be,  at  the 
time  of  selection  and  diuing  the  term  of 
office,  a  producer  or  an  officer,  or 
employee,  of  a  producer  in  the  district 
for  which  nominated. 

(2)  Each  handler  member  and 
alternate  shall  be,  at  the  time  of 
selection  and  during  the  term  of  office, 
a  handler  or  an  officer,  employee,  or 
agent  of  a  handler. 

(3)  Any  member  or  alternate  member 
who  at  the  time  of  selection  was 
employed  by  or  an  agent  of  a  person  or 
affiliated  with  the  person  who  is 
nominated,  that  member  shall,  upon 
termination  of  that  relationship,  become 
disqualified  to  serve  further  as  a 
member  and  that  position  shall  be 
-deemed  vacant. 

(4)  No  person  nominated  to  serve  as 
a  public  member  or  alternate  public 
member  shall  have  a  financial  interest 
in  any  pistachio  growing  or  handling 
operation. 


(5)  The  committee,  with  the  approval 
of  the  Secretary,  may  issue  rules  and 
regulations  covering  the  qualifications 
for  members  or  alternate  members. 

(m)  Vacancy.  Any  vacancy  on  the 
committee  occurring  by  the  failure  of 
any  person  selected  to  the  committee  as 
a  member  or  alternate  member  due  to  a 
change  in  status  making  the  member 
ineligible  to  serve,  or  due  to  death, 
removal,  or  resignation,  shall  be  filled, 
by  a  majority  vote  of  the  committee  for 
the  unexpired  portion  of  the  term. 
However,  that  person  shall  fulfill  all  the 
qualifications  set  forth  in  this  part  as 
required  for  the  member  whose  office 
that  person  is  to  fill.  The  qualifications 
of  any  person  to  fill  a  vacancy  on  the 
committee  shall  be  certified  in  writing 
to  the  Secretary.  The  Secretary  shall 
notify  the  committee  if  the  Secretary 
determines  that  any  such  person  is  not 
qualified. 

f  983.34    Procadure. 

(a)  Quorum.  A  quorum  of  the 
committee  shall  be  any  seven  voting 
committee  members.  "The  vote  of  a 
majority  of  members  present  at  a 
meeting  at  which  there  is  quorum  shall 
constitute  the  act  of  the  committee: 
Provided,  That  actions  of  the  committee 
with  respect  to  the  following  issues 
shall  require  at  least  seven  concurring 
votes  of  the  voting  members  regarding 
any  recommendation  to  the  Secretary 
for  adoption  or  change  in: 

(1)  Minimum  quality  levels; 

(2)  Aflatoxin  levels; 

(3)  Inspection  programs; 

(4)  The  establishment  of  the 
committee. 

(b)  Voting.  Members  of  the  committee 
may  participate  in  a  meeting  by 
attendance  in  person  or  through  the  use 
of  a  conference  telephone  or  similar 
communication  equipment,  as  long  as 
all  members  participating  in  such  a 
meeting  can  conmumicate  with  one 
another.  An  action  required  or 
permitted  to  be  taken  by  the  committee 
may  be  taken  without  a  meeting,  if  all 
members  of  the  committee  shall  consent 
in  writing  to  that  action. 

(c)  Compensation.  The  members  of 
the  committee  and  their  alternates  shall 
serve  without  compensation,  but 
members  and  alternates  acting  as 
members  shall  be  allowed  their 
necessary  expenses:  Provided,  That  the 
committee  may  request  the  attendance 
of  one  or  more  alternates  not  acting  as 
members  at  any  meeting  of  the 
committee,  and  such  alternates  may  be 
allowed  their  necessary  expenses;  and. 
Provided  further,  That  the  public 
member  and  the  alternate  for  the  public 
member  may  be  paid  reasonable 


compensation  in  addition  to  necessary 
expenses. 

§963.35    Powers. 

The  committee  shall  have  the 
following  powers: 

(a)  To  administer  the  provisions  of 
this  part  in  accordance  with  its  terms: 

(h)  To  make  and  adopt  bylaws,  rules 
and  regulations  to  effectuate  the  terms 
and  provisions  of  this  part  with  the 
approval  of  the  Secretary; 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  this  part;  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  part. 

i  963.36    Dutiaa. 

The  committee  shall  have,  among 
others,  the  following  duties: 

(a)  To  adopt  bylaws  and  rules  for  the 
conduct  of  its  meetings  and  the 
selection  of  such  officers  from  among  its 
membership,  including  a  chairperson 
and  vice-chairperson,  as  may  be 
necessary,  and  define  the  duties  of  such 
officers;  and  adopt  such  other  bylaws, 
regulations  and  rules  as  may  be 
necessary  to  accomplish  the  purposes  of 
the  Act  and  the  efficient  administration 
of  this  part; 

(b)  To  employ  or  contract  with  such 
persons  or  agents  as  the  committee 
deems  necessary  and  to  determine  the 
duties  and  compensation  of  such 
persons  or  agents; 

(c)  To  select  such  subcommittees  as 
may  be  necessary; 

(d)  To  submit  to  the  Secretary  a 
budget  for  each  fiscal  period,  prior  to 
the  begiiming  of  such  period,  including 
a  report  explaining  the  items  appearing 
therein  and  a  recommendation  as  to  the 
rates  of  assessments  for  such  period; 

(e)  To  keep  minutes,  books,  and 
records  which  will  reflect  all  of  the  acts 
and  transactions  of  the  committee  and 
which  shall  be  subject  to  examination 
by  the  Secretary; 

(f)  To  prepare  periodic  statements  of 
the  financial  operations  of  the 
committee  and  to  make  copies  of  each 
statement  available  to  producers  and 
handlers  for  examination  at  the  office  of 
the  committee; 

(g)  To  cause  its  financial  statements  to 
be  audited  by  a  certified  public 
accountant  at  least  once  each  fiscal  year 
and  at  such  times  as  the  Secretary  may 
request.  Such  audit  shall  include  an 
examination  of  the  receipt  of 
assessments  and  the  disbursement  of  all 
funds.  The  committee  shall  provide  the 
Secretary  with  a  copy  of  all  audits  and 
shall  make  copies  of  such  audits,  after 
the  removal  of  any  confidential 
individual  or  handler  information  that 
may  be  contained  in  them,  available  for 
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examination  at  the  offices  of  the 
committee; 

(h)  To  act  as  intermediary  between  the 
Secretary  and  any  producer  or  handler 
with  respect  to  the  operations  of  this 
part: 

(i)  To  investigate  and  assemble  data 
on  the  growing,  handling,  shipping  and 
marketing  conditions  with  respect  to 
pistachios: 

(j)  To  apprize  the  Secretary  of  all 
committee  meetings  in  a  timely  manner: 

(k)  To  submit  to  the  Secretary  such 
available  information  as  the  Secretary 
may  request; 

(1)  To  investigate  compliance  with  the 
provisions  of  this  part: 

(m)  To  provide,  through 
communication  to  producers  and 
handlers,  information  regarding  the 
activities  of  the  committee  and  to 
respond  to  industry  inquiries  about 
committee  activities: 

(n)  To  oversee  the  collection  of 
assessments  levied  under  this  part: 

(o)  To  borrow  such  funds,  subject  to 
the  approval  of  the  Secretary  and  not  to 
exceed  the  expected  expenses  of  one 
fiscal  year,  as  are  necessary  for 
administering  its  responsibilities  and 
obligations  under  this  part. 

Marketing  Policy 

1983.37    MartwUng  peNey. 

Prior  to  Aiigust  1st  each  year,  the 
committee  shall  prepare  and  submit  to 
the  Secretary  a  report  setting  forth  its 
recommended  marketing  policy 
covering  quality  regulations  for  the 
pending  crop.  In  the  event  it  becomes 
advisable  to  modify  such  policy, 
because  of  changed  crop  conditions,  the 


committee  shall  formulate  a  new  policy 
and  shall  submit  a  report  thereon  to  the 
Secretary.  In  developing  the  marketing 
policy,  the  committee  shall  give 
consideration  to  the  production, 
harvesting,  processing  and  storage 
conditions  of  that  crop.  The  committee 
may  also  give  consideration  to  current 
prices  being  received  and  the  probable 
general  level  of  prices  to  be  received  for 
pistachios  by  producers  and  handlers. 
Notice  of  the  committee's  marketing 
policy,  and  of  any  modifications  thereof, 
shall  be  given  promptly  by  reasonable 
publicity,  to  producers  and  handlers. 

Regulations 

1963.38    Aflatoxin  levels. 

(a)  Maximum  level.  No  handler  shall 
ship  for  domestic  human  consumption, 
pistachios  that  exceed  an  aflatoxin  level 
of  more  than  15.0  ppb.  All  shipments 
must  also  be  covered  by  an  aflatoxin 
inspection  certificate.  Pistachios  that 
fail  to  meet  the  aflatoxin  requirements 
shall  be  disposed  in  such  manner  as 
described  in  Failed  lots/rework 
procedure  of  this  part. 

(b)  Change  in  level.  The  committee 
may  recommend  to  the  Secretary 
chuiges  in  the  aflatoxin  level  specified 
in  this  section.  If  the  Secretary  finds  on 
the  basis  of  such  recommendation  or 
other  information  that  such  an 
adjustment  of  the  aflatoxin  level  would 
tend  to  efiisctuate  the  declared  policy  of 
the  Act.  such  change  shall  be  made 
accordingly. 

(c)  Transfers  between  handlers. 
Transfers  between  handlers  within  the 
production  area  are  exempt  from  the 
aflatoxin  regulation  of  this  section. 


(d)  Aflatoxin  testing  procedures.  To 
obtain  an  aflatoxin  inspection 
certificate,  each  lot  to  be  certified  shall 
be  imiquely  identified,  be  traceable  from 
testing  through  shipment  by  the  handler 
and  be  subjected  to  the  following: 

(1 )  Samples  for  testing.  Prior  to 
testing,  a  sample  shall  be  drawn  from 
each  lot  and  divided  between  those 
pistachios  for  aflatoxin  testing  and  those 
for  minimum  quality  testing  ("lot 
samples")  in  sufficient  weight  to 
comply  with  Table  1,  Table  2  and  Table 
4  of  this  part. 

(2)  Test  samples  for  aflatoxin.  Prior  to 
submission  of  samples  to  an  accredited 
laboratory  for  aflatoxin  analysis,  three 
samples  shall  be  created  equally  bom 
the  pistachios  designated  for  aflatoxin 
testing  in  compliance  with  the 
requirements  of  the  following  Tables  1 
and  2  ("test  samples").  The  test  samples 
shall  be  prepared  by,  or  under  the 
supervision  of,  an  inspector,  or  as 
approved  imder  an  alternative  USDA- 
recognized  inspection  program.  The  test 
samples  shall  be  designated  by  an 
inspector  as  Test  Sample  #1,  Test 
Sample  «2,  and  Test  Sample  #3.  Each 
sample  shall  be  placed  in  a  suitable 
container,  with  die  lot  niunber  clearly 
identified,  and  then  submitted  to  an 
accredited  laboratory.  The  gross  weight 
of  the  inshell  lot  sample  for  aflatoxin 
testing  and  the  niunber  of  samplings 
required  are  shown  in  the  following 
Table  1.  The  gross  weight  of  the  kernel 
lot  sample  for  aflatoxin  testing  and  the 
number  of  incremental  samples  required 
is  shown  in  the  following  Table  2. 


Table  1.— Inshell  Pistachio  Lot  Sampling  Increments  for  Aflatoxin  Certification 


Lot  weight 
(lbs.) 


220  or  less 

221-440 

441-1100  

1101-2200  

2201-4400  

4401-11.000  .... 
11.001-22.000  . 
22.001-150,000 


Numt>er  of  incre- 
mental samples 
for  the  lot  sample 


10 
15 
20 
30 
40 
60 
80 
100 


Total  weight  of 
lot  saniple 
(kilograms) 


3.0 

4.5 

6.0 

9.0 

12.0 

18.0 

24.0 

30.0 


Weight  of  test 

sample 

(kilograms) 


1.0 
1.5 
2.0 

3.0 
4.0 
6.0 
8.0 
10.0 


Table  2.— Shelled  Pistachio  Kernel  Lot  Sampling  Increments  for  Aflatoxin  Certification 


Lot  weight 
(lbs.) 

Number  of  incre- 
mental samples 
for  the  tot  sample 

Total  weight  of 
tot  sample 
(kitograms) 

Weight  of  test 

sample 

(kilograms) 

220  or  less 

10 
IS 

ao 
ao 

40 
60 
60 

1.5 
2.3 
3.0 
4.5 
6.0 
9.0 
12.0 

.5 

221-440     

.75 

441-1100    

1.0 

1101-2200     

1.5 

2.0 

4401-1 1  000 

3.0 

1 1  ,^^/l^*vfic.l^MI  •................................■•«**..........•.....•.................•.............■........."......•........ 

4.0 

Table  2.— Shelled  Pistachio  Kernel  Lot  Sampling  Increments  for  Aflatoxin  Certification— Continued 


Lot  weight 
(lbs.) 

Number  of  Incre- 
mental samptos 
for  the  tot  sample 

Total  weight  of 
lot  sample 
(kitograms) 

Weight  of  test 

sample 

(kitograms) 

22  001-150  000     .' 

100 

15.0 

5.0 

(3)  Testing  of  pistachios.  Test  samples 
shall  be  received  and  logged  by  an 
accredited  laboratory  and  each  test 
sample  shall  be  analyzed  and  prepared 
as  described  in  the  applicable 
provisions  of  the  official  methods  of 
analysis  of  the  Association  of  Analytical 
Communities  (AOAC).  A  portion  of  the 
ground  composite  shall  be  analyzed 
chemically  for  total  aflatoxin  using  High 
Pressure  Liquid  Chromatograph  (I^LC). 
Vicam  method  (Aflatest)  or  odier 
methods  as  described  in  the  applicable 
provisions  of  Official  Methods  of 
Analysis  of  the  AOAC.  The  aflatoxin 
level  shall  be  calculated  on  a  kernel     - 
weight  basis.  For  inshell  tests  where 
shell  and  kernels  are  ground  together,  it 
shall  be  assiuned  the  shell  accounts  for 
50%  of  the  lot  weight  so  aflatoxin 
results  shall  be  doubled. 

(4)  Certification  of  lots  "negative"  as 
to  aflatoxin.  Lots  shall  be  certified  as 
"negative"  on  the  aflatoxin  inspection 
certificate,  if  Test  Sample  #1  has  an 
aflatoxin  level  at  or  below  5.0  ppb.  If  the 
aflatoxin  level  of  Test  Sample  #1  is 
above  5.0  ppb,  the  accredited  laboratory 
shall  analyze  Test  Sample  #2  and  results 


of  Test  Samples  1  and  2  shall  be 
averaged.  A  lot  will  be  certified  as 
negative  as  to  aflatoxin  and  the 
laboratory  shall  issue  an  aflatoxin 
inspection  certificate  if  the  averaged 
results  are  at  or  below  10.0  ppb.  If  the 
averaged  results  are  above  10.0  ppb. 
Test  Sample  #3  shall  be  analyzed  and 
all  three  test  sample  results  shall  be 
averaged.  If  all  three  results  average  15.0 
ppb  or  less  the  lot  will  be  certified  as 
negative  as  to  aflatoxin  and  the 
laboratory  shall  issue  an  aflatoxin 
inspection  certificate.  If  any  sample 
analyzed  results  in  an  aflatoxin  level 
over  15.0  ppb,  the  lot  shall  fail 
regardless  of  which  test  sample  number 
it  may  be.  If  the  lot  fails,  the  accredited 
laboratory  shall  fill  out  a  failed  lot 
notification  report  as  specified  in 
§  983.40.  The  accredited  laboratory  shall 
send  a  copy  of  this  report  to  the 
committee  and  to  the  failed  lot's  owner 
within  10  working  days  of  failiue.  The 
aflatoxin  inspection  certificate  shall 
certify  each  lot  using  a  certification  form 
identifying  each  lot  by  weight  and  date. 
This  certification  expires  for  the  lot  or 
remainder  of  the  lot  after  12  months. 


(5)  Certification  of  aflatoxin  levels. 
Each  accredited  laboratory  shall 
complete  aflatoxin  testing  and  reporting 
and  shall  certify  that  every  lot  of 
California  pistachios  shipped 
domestically  does  not  exceed  the 
aflatoxin  levels  as  required  in 

§  983.38(d)(4).  Each  handler  shall  keep 
a  record  of  each  test,  along  with  a  record 
of  final  shipping  disposition.  These 
records  must  be  maintained  for  three 
years,  and  are  subject  to  audit  by  the 
Secretary  or  the  committee  at  any  time. 

(6)  Test  samples  that  are  not  used  for 
analysis.  If  a  handler  does  not  elect  to 
use  Test  Samples  #2  or  «3  for 
certification  purposes  the  handler  may 
request  the  laboratory  to  return  them  to 
the  handler. 

§963.39    Minimum  quality  levelt. 

(a)  Maximum  defect  and  minimum 
size.  No  handler  shall  ship  for  domestit 
human  consumption,  pistachios  that 
exceed  permissible  maximum  defect 
and  minimum  size  levels  shown  in  the 
following  Table  3: 


Table  3.— Maximum  Defect  and  Minimum  Size  Levels 


Maximum  permis- 

sit>le  defects 
(percent  by  weight) 


Kernels 


external  (SHELL)  DEFECTS 

a.  Non-splits  &  not  split  on  suture 

(1)  Maximum  non-splits  allowed 

b.  Adhering  hull  material 

c.  Dartt  stain 

d.  Damage  by  other  means,  other  than  a,  b  and  c  above,  whtoh  materially  detracts  from  the  appearance  or  the  edible  or 
martceting  quality  of  tfie  individual  shell  or  tt»  lot 

INTERNAL  (KERNEL)  DEFECTS 

a.  Damage 

Immature  kernel  (Fills  <75%— >50%  of  the  shell) 
Kernel  spotting  (Affects  1/8  aggregate  surface) 

b.  Serious  damage  

Minor  insect  or  vertebrate  injury/insect  damage,  insect  evkjence,  nnokJ.  ranckiity.  decay 

(1)  Maximum  insect  damage  altowed ; 

Total  extem8d  or  internal  defects  allowed 

other  defects 

a.  Shell  pieces  and  blanks  (Fills  <50%  of  the  shell) 

(1)  Maximum  blanks  altowed  ...;. 

b.  Foreign  material •• 

No  glass,  metal  or  live  insects  permitted 


6.0 

4.0 
2.0 


9.0 


3:0 

2.5 
0.5 


2.0 

1.0 
0.25 


0.1 
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Table  3.— Maximum  Defect  and  Minimum  Size  Levels— Continued 


Factor 


c.  Partides  and  dust 

d.  Loose  kernels  


a.  Maximum  allowable  inshell  pistachios  ttwt  wiO  pass  through  a  3(V64ths  inch  round  hole  screen 


Maximum  permis- 
sible defects 
(percent  by  weight) 


Inshell 


0.25 
6.0 


Kernels 


Minimum  permissible 

size 
(percent  by  weight) 


5.0 


(b)  Definitions  applicable  to 
permissible  maximum  defect  and 
minimum  size  levels:  The  following 
definitions  shall  apply  to  inshell 
pistachio  and  pistachio  kernel 
maximum  defect  and  minimiun  size: 

(1)  "Loose  kernels"  means  edible 
kernels  or  kernel  portions  that  are  out  of 
the  shell  and  which  cannot  be 
considered  particles  and  dust. 

(2)  "External  (shell)  defects"  means 
any  abnormal  condition  affecting  the 
hard  covering  around  the  kernel.  Such 
defects  include,  but  are  not  limited  to. 
non-split  shells,  shells  not  split  on 
sutiue,  adhering  hull  material  or  dark 
stains. 

(3)  Damage  by  external  (shell)  defects 
shall  also  include  any  specific  defisct 
described  in  paragraphs  (b)(3)(i)  through 
(iv)  of  this  section  or  an  equally 
objectionable  variation  of  any  one  of 
these  defects,  any  other  defect  or  any 
combination  of  defects  which  materially 
detracts  firom  the  appearance  or  the 
edibility  or  the  marketing  quality  of  the 
individual  shell  or  the  lot. 

(i)  Non-split  shells  means  shells  are 
not  opened  or  are  partially  opened  and 
will  not  allow  an  '"/looo  (.018)  inch  thick 
by  V4  (.25)  inch  wide  gauge  to  slip  into 
the  opening. 

(ii)  Not  split  on  suture  means  shells 
are  split  other  than  on  the  suture  and 
will  aUow  an  'Viooo  (.018)  inch  thick  by 
V4  (.25)  inch  wide  gauge  to  slip  into  the 
opening. 

(iii)  Adhering  hull  material  means  an 
aggregate  amoimt  of  hull  covers  more 
than  one-eighth  (*/l»)  of  the  total  shell 
surface,  or  when  readily  noticeable  on 
dyed  shells. 

(iv)  Dark  stain  on  raw  or  roasted  nuts 
means  an  aggregate  amount  of  dark 
brown,  dark  gray  or  black  discoloration 
affects  more  than  one-eighth  of  the  total 
shell  siuface  or,  on  dyed  nuts,  when 
readily  noticeable.  Speckled 
discoloration  on  the  stem  end,  bottom 

3uarter  of  the  nut  is  not  considered 
amaae. 

(4)  Internal  (kernel)  defects  means  any 
damage  affecting  the  kernel.  Such    " 


damage  includes,  but  is  not  limited  to 
evidence  of  insects,  immatme  kernels, 
rancid  kernels,  mold  or  decay. 

(i)  Damage  by  internal  (kernel)  defects 
shall  also  include  any  specific  defect 
described  in  paragraphs  (b)(4)(i)(A)  and 
(B)  of  this  section,  or  an  equally 
objectionable  variation  of  any  one  of 
these  defects,  any  other  defect,  or  any 
combination  of  aefacts,  which 
materially  detracts  from  the  appearance 
or  the  edibility  or  the  marketing  quality 
of  the  individual  kernel  or  of  the  lot. 

(A)  Immature  kernels  in  inshell  are 
excessively  thin  kernels,  or  when  a 
kernel  fills  less  than  three-fourths,  but 
not  less  than  one-half  of  the  shell  cavity. 
"Immature  kernels"  in  shelled 
pistachios  are  excessively  thin  kernels 
and  can  have  black,  brown  or  gray 
surface  with  a  dark  interior  color  and 
the  immaturity  has  adversely  affected 
the  flavor  of  the  kernel. 

(B)  Kernel  spotting  refers  to  dark 
brown  or  dark  gray  spots  aggregating 
more  than  one-ei^th  of  the  surface  of 
the  kernel. 

(ii)  Serious  damage  by  internal 
(kernel)  defects  means  any  specific 
defect  described  in  paragraphs 
(b)(4)(ii)(A)  through  (E)  of  this  section, 
or  an  equally  objectionable  variation  of 
any  one  of  these  defects,  which 
seriously  detracts  from  the  appearance 
or  the  edibility  or  the  marketing  Quality 
of  the  individual  kernel  or  of  the  lot. 

(A)  Minor  insect  or  vertebrate  injury 
means  the  kernel  shows  conspicuous 
evidence  of  feeding. 

(B)  Insect  damage  means  an  insect, 
insect  fragment,  web  or  bass  attached  to 
the  kernel.  No  live  insects  shall  be 
permitted. 

(C)  Mold  which  is  readily  visible  on 
the  shell  or  kernel. 

(D)  Rancidity  means  the  kernel  is 
distinctly  rancid  to  taste.  Staleness  of 
flavor  shall  not  be  classed  as  rancidity. 

(E)  Decay  means  Vieth  or  more  of  the 
kernel  surrace  is  decomposed. 

(5)  Other  defects  means  defects  that 
cannot  be  considered  internal  defscts  or 
external  defects.  Such  defects  include, 
but  are  not  limited  to  shell  pit 


blanks,  foreign  materials  or  particles   . 
and  dust.  The  following  shall  be 
considered  other  defects: 

(i)  Shell  pieces  means  open  inshell 
without  a  kernel,  half  sheUs  or  pieces  of 
shell  which  are  loose  in  the  sample. 

(ii)  Blanks  means  a  non-split  shell  not 
containing  a  kernel  or  containing  e 
kernel  that  fills  less  than  one-half  of  the 
shell  cavity. 

(iii)  Foreign  material  means  leaves, 
sticks,  loose  hulls  or  hull  pieces,  dirt, 
rocks,  insects  or  insect  fragments  not 
attached  to  nuts,  or  any  substance  other 
than  pistachio  shells  or  kernels.  Glass, 
metal  or  live  insects  shall  not  be 
permitted. 

(iv)  Particles  and  dust  means  pieces  of 
nut  kernels  that  will  pass  through  ^%4 
inch  round  opening. 

(v)  Undersized  means  inshell 
pistachios  that  fall  through  a  3%4-inch 
round  hole  screen. 

(c)  Minimum  quality  certificate.  Each 
shipment  for  domestic  human 
consumption  must  be  covered  by  a 
USDA  certificate  certifying  a  minimum 
quality  or  higher.  Pist^Jiios  that  fail  to 
meet  the  minimum  quality 
specifications  shall  be  disposed  of  in 
such  manner  as  described  in  §  983.40. 

(d)  Transfers  between  handlers. 
Transfers  between  handlers  within  the 
production  area  are  exempt  from  the 
fninimiim  quality  regulation  of  this 
section. 

(e)  Minimum  quality  testing 
procedures.  To  obtain  a  minimum 
quality  certificate,  each  lot  to  be 
certified  shall  be  uniquely  identified, 
shall  be  traceable  from  testing  through 
shipment  by  the  handler  and  shall  be 
subjected  to  the  following  procedure: 

(1)  Sampling  of  pistachios  for 
maximum  defects  and  minimum  size. 
The  gross  weight  of  the  inshell  and 
kernel  sample,  and  number  of  samplings 
required  to  meet  the  minimum  quuity 
regulation,  is  shown  in  the  following 
Table  4.  These  samples  shall  be  drawn 
from  the  lot  that  is  to  be  certified 
pursuant  to  §  983.38(d)(llimder  the 
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approved  imder  as  alternative  USDA 
recognized  inspection  program. 


supervision  of  an  inspector  or  as 

Table  4.— Inshell  and  Kernel  Pistachio  Lot  Sampling  Increments  for  Minimum  Quality  Certification 


Lot  weight 
(lbs.) 


Number  of  incre- 

Total weight  of 

Weight  of  inshell 

Weight  of  kernel 

mental  samples 

lot  sample 

test  sample 

test  sample 

for  the  lot  sample 

(grams) 

(grams) 

(grams) 

10 

500 

500 

100 

15 

500 

500 

100 

20 

600 

,500 

100 

30 

900 

'500 

100 

40 

1200 

500 

100 

60 

1800 

500 

100 

80 

2400 

1000 

200 

100 

3000 

1000 

200 

220  or  less  

221-440  

441-1100  

1101-2200  

2201-4400  

4401-11.000  .... 
11,001-22,000  . 
22,001-150,000 


(2)  Testing  of  pistachios  for  maximum 
defect  and  minimum  size.  The  sample 
shall  be  analyzed  according  to  USDA 
protocol  to  insure  that  the  lot  does  not 
exceed  maximum  defects  and  meets  at 
least  the  minimum  size  levels  as 
specified  in  Table  3  of  this  part.  For 
inshell  pistachios,  those  nuts  with  dark 
stain,  adhering  hull,  and  those 
exhibiting  apparent  serious  defects  shall 
be  shelled  for  internal  kernel  analysis. 
The  USDA  protocol  appears  in  USDA 
inspection  instruction  manual 
"Pistachios  in  the  Shell,  Shipping  Point 
and  Market  Inspection  Instructions," 
Jime  1994:  revised  September  1994, 
HU-125-9(b).  Copies  may  be  obtained 
from  the  Fresh  Products  Branch, 
Agricultural  Marketing  Service,  USDA. 
Contact  information  may  be  found  at 
http://www.ams.usda.gov/fv/ 
fvstand.htm. 

(f)  Certification  of  minimum  quality. 
Each  inspector  shall  complete  minimum 
quality  testing  and  reporting  and  shall 
certify  that  every  lot  of  California 
pistachios  or  portion  thereof  shipped 
domestically  meets  minimum  quality 
levels  as  required  in  paragraph  (a)(1)  of 
this  section.  A  record  of  each  test,  along 
with  a  record  of  final  shipping 
disposition,  shall  be  kept  by  each 
handler.  These  records  must  be 
maintained  for  three  years,  and  are 
subject  to  audit  by  the  committee  at  any 
time. 

§983.40    Failed  lots/rewfork  procedure. 

(a)  Substandard  pistachios.  Each  lot 
of  substandard  pistachios  may  be 
reworked  to  meet  minimum  quality 
requirements. 

(d)  Failed  lot  reporting.  If  a  lot  fails  to 
meet  the  aflatoxin  and/or  the  minimum 
quality  requirements  of  this  part,  a 
failed  lot  notification  report  shall  be 
completed  and  sent  to  the  committee 
within  10  working  days  of  the  test 
failure.  This  form  must  be  completed 
and  submitted  to  the  committee  each 
time  a  lot  fails  either  aflatoxin  or  the 


minimiun  quality  testing.  The 
accredited  laboratories  shall  send  the 
failed  lot  notification  reports  for 
aflatoxin  tests  to  the  committee,  and  the 
handler  under  the  supervision  of  an 
inspector,  shall  send  the  failed  lot 
notification  reports  for  the  lots  that  do 
not  meet  the  minimum  quality 
requirements  to  the  conunittee. 

(c)  Inshell  rework  procedure  for 
aflatoxin.  If  inshell  rework  is  selected  as 
a  remedy  to  meet  the  aflatoxin 
requirements  of  this  part,  then  100%  of 
the  product  within  that  lot  shall  be 
removed  from  the  bulk  and/or  retail 
packaging  containers  and  reworked  to 
remove  the  portion  of  the  lot  that  caused 
the  failure.  Reworking  shall  consist  of 
mechanical,  electronic  or  manual 
procedures  normally  used  in  the 
handling  of  pistachios.  After  the  rework 
procedure  has  been  completed  the  total 
weight  of  the  accepted  product  and  the 
total  weight  of  the  rejected  product  shall 
be  reported  to  the  committee.  The 
reworked  lot  shall  be  sampled  and 
tested  for  aflatoxin  as  specified  in 

§  983.38  except  that  the  lot  sample  size 
and  the  test  sample  size  shall  be 
doubled.  The  reworked  lot  shall  also  be 
sampled  and  tested  for  the  minimum 
quality  requirements.  If,  after  the  lot  has 
been  reworked  and  tested,  it  fails  the 
aflatoxin  test  for  a  second  time,  the  lot 
may  be  shelled  and  the  kernels 
reworked,  sampled  and  tested  in  the 
manner  specified  for  an  original  lot  of 
kernels,  or  the  failed  lot  may  be  used  for 
non-human  consumption  or  otherwise 
disposed  of. 

(d)  Kernel  rework  procedure  for 
aflatoxin.  If  pistachio  kernel  rework  is 
selected  as  a  remedy  to  meet  the 
aflatoxin  requirements  of  §  983.38,  then 
100%  of  the  product  within  that  lot 
shall  be  removed  from  the  bulk  and/or 
retail  packaging  containers  and 
reworked  to  remove  the  portion  of  the 
lot  that  caused  the  failure.  Reworking 
shall  consist  of  mechanical,  electronic 
or  manual  procedures  normally  used  in 


the  handling  of  pistachios.  After  the 
rework  procedure  has  been  completed 
the  total  weight  of  the  accepted  product 
and  the  total  weight  of  the  rejeduad 
product  shall  be  reported  to  the 
committee.  The  reworked  lot  shall  be 
sampled  and  tested  for  aflatoxin  as 
specified  in  §  983.38. 

(e)  Minimum  quality  rework 
procedure  for  inshell  pistachios  and 
kernels.  If  rework  is  selected  as  a 
remedy  to  meet  the  minimum  quality 
requirements  of  §983.39,  then  100%  of 
the  product  within  that  lot  shall  be 
removed  from  the  bulk  and/or  retail 
packaging  containers  and  processed  to 
remove  the  portion  of  the  lot  that  caused 
the  failure.  Reworking  shall  consist  of 
mechanical,  electronic  or  manual 
procedures  normally  used  in  the 
handling  of  pistachios.  The  reworked  lot 
shall  be  sampled  and  tested  for  the 
minimum  quality  requirements  as 
specified  in  the  minimum  quality 
regulations  of  §  983.39. 

1 983.41    Testing  of  minimal  quantttiee. 

(a)  Aflatoxin.  Handlers  who  handle 
less  than  1  million  pounds  of  assessed 
weight  per  year,  have  the  option  of 
utilizing  one  of  two  following  methods 
for  testing  for  aflatoxin: 

(1)  The  handler  may  have  an 
inspector  sample  and  test  all  of  the 
hulled  and  dried  pistachios  before 
testing  for  aflatoxin  certification. 

(2)  The  handler  may  segregate  receipts 
into  various  lots  at  the  handler's 
discretion  and  have  an  inspector  sample 
and  test  specific  lots.  Any  lots  that  have 
less  than  15.0  ppb  aflatoxin  can  be 
certified  by  an  inspector  to  be  negative 
as  to  aflatoxin.  Any  lots  that  are  found 
to  be  above  15.0  ppb  may  be  tested  after 
reworking  in  the  same  manner  as 
specified  in  §  983.40. 

(b)  Minimum  quality.  Handlers  who 
handle  less  than  1  million  pounds  of 
assessed  weight  can  apply  to  the 
committee  for  an  exception  from 
minimum  quality  testing.  If  the 
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committee  grants  an  exception,  then  the 
handler  must  pull  and  retain  samples  of 
the  lots  and  make  samples  available  for 
review  by  the  committee.  The  handler 
shall  maintain  the  samples  for  90  days. 

1963.42  Commingling. 

After  a  lot  is  issued  an  aflatoxin 
inspection  certificate  and  minimum 
quality  certificate,  it  may  be 
commingled  with  other  certified  lots. 

1983.43  ReinspwUon. 

.  Whenever  the  committee  has  reason 
to  believe  that  pistachios  may  have  been 
damaged  or  deteriorated  while  in 
storage,  the  committee  may  reject  the 
then  effective  inspection  certificate  and 
require  the  owner  of  the  pistachios  to 
have  a  reinspection  to  establish  whether 
or  not  such  pistachios  may  be  shipped 
for  human  consumption. 

1963.44  Inspection,  certification  and 
identtflcation. 

Upon  recommendation  of  the 
committee  and  approval  of  the 
Secretary,  all  pistachios  that  are 
required  to  be  inspected  and  certified  in 
accordance  with  this  part,  shall  be 
identified  by  appropriate  seals,  stamps, 
tags,  or  other  identification  to  be 
furnished  by  the  committee  and  affixed 
to  the  containers  by  the  handler  under 
the  direction  and  supervision  of  an 
inspector.  All  inspections  shall  be  at  the 
expense  of  the  handler. 

1963.45  Subctandard  pistaehioa. 

The  committee  shall,  with  the 
approval  of  the  Secretary,  establish  such 
reporting  and  disposition  procedures  as 
it  deems  necessary  to  ensure  that 
pistachios  which  do  not  meet  the 
outgoing  maximum  aflatoxin  tolerance 
and  minimum  quality  requirements 
prescribed  by  §  983.39  shall  not  be 
shipped  for  domestic  human 
consumption. 

1963.46  Modification  or  suapanaion  of 
raguiatlona. 

(a)  In  the  event  that  the  committee,  at 
any  time,  finds  that,  by  reason  of 
changed  conditions,  the  regulations 
contained  in  §  983.38  through  §  983.45 
should  be  modified  or  suspended,  it 
shall,  by  a  vote  of  at  least  seven 
members,  so  recommend  to  the 
Secretary. 

(b)  Whenever  the  Secretary  finds  from 
the  recommendations  and  information 
submitted  by  the  committee  or  from 
other  available  information,  that  the 
aflatoxin  or  minimum  quality 
regulations  (§  983.38  or  §  983.39)  should 
be  modified,  suspended,  or  terminated 
with  respect  to  any  or  all  shipments  of 
pistachios  in  order  to  effectuate  the 
declared  policy  of  the  Act.  the  Secretary 


shall  modify  or  suspend  such 
regulation.  If  the  Secretary  finds  that  a 
regulation  obstructs  or  does  not  tend  to 
effectuate  the  declared  policy  of  the  Act. 
the  Secretary  shall  suspend  or  terminate 
such  regulation. 

Reports,  Books  and  Records 


f  963.47 

Upon  the  request  of  the  committee, 
with  the  approval  of  the  Secretary,  each 
handler  shall  furnish  such  reports  and 
information  on  such  forms  as  are 
needed  to  enable  the  Secretary  and  the 
committee  to  perform  their  functions 
and  enforce  the  regulations  under  this 
part.  The  committee  shall  provide  a 
uniform  report  format  for  the  handlers. 

1963.46    Confldantial  Infonnatlon. 

All  reports  and  records  furnished  or 
submitted  by  handlers  to  the  committee 
which  include  confidential  data  or 
information  constituting  a  trade  secret 
or  disclosing  the  trade  position, 
financial  condition,  or  business 
operations  of  the  particular  handler  or 
their  customers  shall  be  received  by. 
and  at  all  times  kept  in  the  custody  and 
under  the  control  of,  one  or  more 
employees  of  the  conunittee,  who  shall 
disclose  such  data  and  information  to 
no  person  except  the  Secretary. 
However,  such  data  or  information  may 
be  disclosed  only  with  the  approval  of 
the  Secretary,  to  the  committee  when 
reasonably  necessary  to  enable  the 
committee  to  carry  out  its  functions 
imder  this  part. 


1963.49 

Each  handler  shall  maintain  such 
records  of  pistachios  received,  held  and 
shipped  by  him,  as  will  substantiate  any 
required  reports  and  will  show 
performance  imder  this  part.  With  the 
exception  of  records  required  to  be 
retained  imder  §  983.38(d)(5),  such 
records  shall  be  retained  for  at  least  2 
years  beyond  the  crop  year  of  their 
applicability. 

f963J0    ftandom  varificetion  audita. 

(a)  All  handlers'  pistachio  inventory 
shall  be  subject  to  random  verification 
audits  by  the  committee  to  ensure 
compliance  with  the  terms  of  the  order, 
and  regulations  adopted  pursuant 
thereto. 

(b)  Committee  staff  or  agents  of  the 
committee,  based  on  information  bom 
the  industry  or  knowledge  of  possible 
violations,  may  make  buys  of  handler 
product  in  retail  locations.  If  it  is 
determined  that  violations  of  the  order 
have  occurred  as  a  result  of  the  buys, 
the  matter  will  be  referred  to  the 
Secretary  for  appropriate  action. 


1963^1    Verification  of  raporta. 

For  the  purpose  of  checking  and 
verifying  reports  filed  by  handlers  or  the 
operation  of  handlers  under  the 
provisions  of  this  part,  the  Secretary  and 
the  committee,  through  their  duly 
authorized  agents,  shall  have  access  to 
any  premises  where  pistachios  and 
records  relating  thereto  may  be  held  by 
any  handler  and  at  any  time  during 
reasonable  business  hours,  shall  be 
permitted  to  inspect  any  pistachios  so 
held  by  such  handler  and  any  and  all 
records  of  such  handler  with  respect  to 
the  acquisition,  holding,  or  disposition 
of  all  pistachios  which  may  be  held  or 
which  may  have  been  shipped  by  him. 

Expenses  and  Assessments 

f  963.52    Expenses. 

The  committee  is  authorized  to  incur 
such  expenses  as  the  Secretary  finds  are 
reasonable  and  likely  to  be  incurred  by 
it  during  each  production  year  for  the 
maintenance  and  functioning  of  the 
committee  and  for  such  other  purposes 
as  the  Secretary  may,  pursuant  to  the 
provisions  of  this  part,  determine  to  be 
appropriate. 

(a)  Each  handler  who  receives 
pistachios  for  processing  in  each 
production  year  shall  pay  the  committee 
on  demand,  an  assessment  based  on  the 
pro  rata  share  of  the  expenses 
authorized  by  the  Secretary  for  that  year 
attributable  to  the  assessed  weight  of 
pistachios  received  by  that  handler  in 
that  year. 

(bj  The  committee,  prior  to  the 
beginning  of  each  production  year,  shall 
recommend  and  the  Secretary  shall  set 
the  assessment  for  the  following 
production  year,  which  shall  not  exceed 
one-half  of  one  percent  of  the  average 
price  received  by  producers  in  the 
preceding  production  year.  The 
committee,  with  the  approval  of  the 
Secretary,  may  revise  the  assessment 
established  prior  to  October  1  of  each 
year  if  it  determines,  based  on 
information  including  crop  volume,  that 
the  action  is  necessary,  and  if  the 
revision  does  not  exceed  the  assessment 
limitations  specified  in  this  section  and 
the  modification  is  made  prior  to  the 
date  established  for  payment  of  the 
assessment. 

196334    ContrilMitiona. 

The  committee  may  accept  volimtary 
contributions  but  these  shall  only  be 
used  to  pay  for  committee  expenses. 


(a)  Any  handler  who  fails  to  file  a 
return  or  pay  any  assessment  within  the 
time  required  by  the  committee  shall 
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pay  to  the  committee  a  penalty  of  10 
percent  of  the  amount  of  the  assessment 
determined  to  be  past  due  and,  in 
addition,  interest  on  the  unpaid  balance 
at  the  rate  of  one  and  one-half  percent 
per  month.  If  delinquent  for  more  than 
60  days,  then  the  committee  can  request 
that  USDA  stop  providing  certificates  to 
the  delinquent  handler.  The  amoimt  of 
the  assessment  may  be  changed  by  the 
Secretary  upon  recommendation  of  the 
committee. 

(b)  In  addition  to  any  other  penalty 
imposed,  the  committee  may  require 
any  person  who  fails  to  pay  any 
assessment  or  related  charge  pursuant  to 
this  section  to  furnish  and  maintain  a 
surety  bond  in  a  form  and  amount  and 
for  a  period  of  time  spfecified  by  the 
conunittee  as  assurance  that  all 
payments  to  the  committee  will  be  made 
when  due. 

S  963.56    Accounting. 

(a)  If,  at  the  end  of  a  production  year, 
the  assessments  collected  are  in  excess 
of  expenses  incurred,  such  excess  shall 
be  accoimted  for  in  accordance  with  one 
of  the  following: 

(1)  If  such  excess  is  not  retained  in  a 
reserve,  as  provided  in  paragraph  (a)(2) 
of  this  section,  it  shall  be  refunded 
proportionately  to  the  persons  from 
whom  it  was  collected  in  accordance 
with  §  983.53:  Provided,  That  any  sum 
paid  by  a  person  in  excess  of  his/her  pro 
rata  share  or  the  expenses  during  any 
production  year  may  be  applied  by  the 
committee  at  the  end  of  such  production 
year  as  credit  for  such  person,  toward 
the  committee's  fiscal  operations  of  the 
following  production  year; 

(2)  The  conunittee,  with  the  approval 
of  the  Secretary,  may  carry  over  such 
excess  into  subsequent  production  years 
as  a  reserve:  Provided,  "That  funds 
already  in  the  reserve  do  not  exceed 
approximately  two  production  years' 
budgeted  expenses.  In  the  event  that 
funds  exceed  two  production  years' 
budgeted  expenses,  future  assessments 
will  be  reduced  to  bring  the  reserves  to 
an  amount  that  is  less  ti^an  or  equal  to 
two  production  years'  budgeted 
expenses.  Such  reserve  funds  may  be 
used: 

(i)  To  defray  expenses,  during  any 
production  year,  prior  to  the  time 
assessment  income  is  sufficient  to  cover 
such  expenses; 

(ii)  To  cover  deficits  incurred  during 
any  production  year  when  assessment 
income  is  less  than  expenses; 

(iii)  To  defray  expenses  inciured 
diuing  any  period  when  any  or  all 
provisions  of  this  part  are  suspended  or 
are  inoperative;  and 

(iv)  To  cover  necessary  expenses  of 
liquidation  in  the  event  of  termination 


of  this  part.  Upon  such  termination,  any 
funds  not  required  to  defray  the 
necessary  expenses  of  liquidation  shall 
be  disposed  of  in  such  manner  as  the 
Secretary  may  determine  to  be 
appropriate:  Provided,  That  to  the  extent 
practical,  such  funds  shall  be  returned 
pro  rata  to  the  persons  from  whom  such 
funds  were  collected; 

(b)  All  funds  received  by  the 
committee  pursuant  to  the  provisions  of 
this  part  shall  be  used  solely  for  the 
purpose  specified  in  this  part  and  shall 
be  accoimted  for  in  the  manner 
provided  in  this  part.  The  Secretary  may 
at  any  time  require  the  committee  and 
its  members  to  account  for  all  receipts 
and  disbursements;  and 

(c)  Upon  the  removal  or  expiration  of 
the  term  of  office  of  any  member  of  the 
committee,  such  member  shall  account 
for  all  receipts  and  disbursements  for 
which  that  member  was  personally 
responsible,  deliver  all  committee 
property  and  funds  in  the  possession  of 
such  member  to  the  committee,  and 
execute  such  assignments  and  other 
instnunents  as  may  be  necessary  or 
appropriate  to  vest  in  the  committee  full 
title  to  all  of  the  committee  property, 
funds,  and  claims  vested  in  such 
member  pursuant  to  this  part. 

Miscellaneous  Provisions 

§983.57    Compliance. 

Except  as  provided  in  this  part,  no 
handler  shall  handle  pistachios,  the 
handling  of  which  has  been  prohibited 
or  otherwise  limited  by  the  Secretary  in 
accordance  with  provisions  of  this  part; 
and  no  handler  shall  handle  pistachios 
except  in  conformity  to  the  provision  of 
this  part. 

§983.58    Rights  of  the  Secretary. 

The  members  of  the  committee 
(including  successors  or  alternates)  and 
any  agent  or  employee  appointed  or 
employed  by  the  committee,  shall  be 
subject  to  removal  or  suspension  at  the 
discretion  of  the  Secretary,  at  any  time. 
Each  and  every  decision,  determination, 
or  other  act  of  the  conunittee  shall  be 
subject  to  the  continuing  right  of  the 
Secretary  to  disapprove  of  the  same  at 
any  time,  and  upon  such  disapproval, 
shall  be  deemed  null  and  void. 

§983.59    Personal  liability. 

No  member  or  alternate  member  of 
the  committee,  nor  any  employee, 
representative,  or  agent  of  the 
committee  shall  be  held  personally 
responsible  to  any  handler,  either 
individually,  or  jointly  with  others,  in 
any  way  whatsoever,  to  any  person,  for 
errors  in  judgment,  mistakes,  or  other 
acts,  either  of  commission  or  omission, 
as  such  member,  alternate  member. 


employee,  representative,  or  agent, 
except  for  acts  of  dishonesty,  willful 
misconduct,  or  gross  negligence. 

§983.60    Saparaitiiity. 

If  any  provision  of  this  part  is 
declared  invalid,  or  the  applicability 
thereof  to  any  person,  circumstance,  or 
thing  is  held  invalid,  the  validity  of  the 
remainder,  or  the  applicability  thereof 
to  any  other  person,  circiunstance,  or 
thing,  shall  not  be  affected  thereby. 

§983.61    Derogation. 

Nothing  contained  in  this  part  is,  or 
shall  be  construed  to  be,  in  derogation 
or  in  modification  of  the  rights  of  the 
Secretary  or  of  the  United  States  to 
exercise  any  powers  granted  by  the  Act 
or  otherwise,  or,  in  accordance  with 
such  powers,  to  act  in  the  premises 
whenever  such  action  is  deemed 
advisable. 

§  983.62    DuraUon  of  immunities. 

The  benefits,  privileges,  and 
immunities  conferred  upon  any  person 
by  virtue  of  this  part  shall  cease  upon 
its  termination,  except  with  respect  to 
acts  done  under  and  during  the 
existence  thereof. 

§963.63    Agent 

The  Secretary  may,  by  a  designation 
in  writing,  name  any  person,  including 
any  officer  or  employee  of  the  United 
States  Government,  or  name  any  service, 
division  or  branch  in  the  United  States 
Department  of  Agriculture,  to  act  as 
agent  or  representative  of  the  Secretary 
in  connection  with  any  of  the  provisions 
of  this  part. 

§983.64    Effscthw  time. 

The  provisions  of  this  part,  as  well  as 
any  amendments,  shall  become  effective 
at  such  time  as  the  Secretary  may 
declare,  and  shall  continue  in  force 
until  terminated  or  suspended  in  one  of 
the  ways  specified  in  §  983.66  or 
§983.67. 

§983.65    Suspension  or  termination. 

The  Secretary  shall  terminate  or 
suspend  the  operation  of  any  or  all  of 
the  provisions  of  this  part,  whenever  he 
finds  that  such  provisions  do  not  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

§963.66    Referendum. 

(a)  The  Secretary  may  at  any  time 
terminate  the  provisions  of  this  part. 

(b)  The  Secretary  shall  terminate  or 
suspend  the  operations  of  any  or  all  of 
the  provisions  of  this  part  whenever  it 
is  found  that  such  provisions  do  not 
tend  to  effectuate  the  declared  policy  of 
the  act. 
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(c)  The  Secretary  shall  terminate  the 
provisions  of  this  part  at  the  end  of  any 
fiscal  period  whenever  it  is  foiind  that 
such  termination  is  fevored  by  a 
majority  of  producers  who,  during  a 
representative  period,  have  been 
engaged  in  the  production  of  pistachios: 
Provided,  That  such  majority  has, 
diiring  such  representative  period, 
produced  for  market  more  than  fifty 
percent  of  the  volume  of  such  pistachios 
produced  for  market,  but  such 
termination  shall  be  announced  at  least 
90  days  before  the  end  of  the  current 
fiscal  period. 

(d)  Within  six  years  of  (the  effective 
date  of  this  part]  the  Secretary  shall 
conduct  a  referendum  to  ascertain 
whether  continuance  of  this  part  is 
favored  by  producers.  Subsequent 
referenda  to  ascertain  continuance  shall 
be  conducted  every  six  years  thereafter. 
The  Secretary  may  terminate  the 
provisions  of  this  part  at  the  end  of  any 
fiscal  period  in  which  the  Secretary  has 
found  that  continuance  of  this  part  is 
not  favored  by  a  two  thirds  (%)  majority 
of  voting  producers,  or  a  two  thirds  ( %) 
majority  of  volume  represented  thereby, 
who,  diuing  a  representative  period 
determined  by  the  Secretary,  have  been 
engaged  in  the  production  for  market  of 
pistachios  in  the  production  area.  Such 
termination  shall  be  announced  on  or 
before  the  end  of  the  production  year. 

(e)  The  provisions  of  this  part  shall, 
in  any  event,  terminate  whenever  the 
provisions  of  the  Act  authorizing  them 
cease. 

1963^    Prooedura  upon  tannlnation. 

Upon  the  termination  of  this  part,  the 
members  of  the  committee  then 
functioning  shall  continue  as  joint 
trustees,  for  the  purpose  of  liquidating 
the  affairs  of  the  cqnunittee.  Action  by 
such  trustees  shall  require  the 
concurrence  of  a  majority  of  said 
trustees.  Such  trustees  shall  continue  in 
such  capacity  imtil  discharged  by  the 
Secretary,  and  shall  account  for  all 
receipts  and  disbursements  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  committee  and 
the  joint  trustees,  to  such  persons  as  the 
Secretary  may  direct;  and  shall  upon  the 
request  of  the  Secretary,  execute  such 
assignments  or  other  instruments 
necessary  or  appropriate  to  vest  in  such 
person  full  title  and  right  to  all  the 
funds,  properties,  and  claims  vested  in 
the  comdiittee  or  the  joint  trustees, 
pursuant  to  this  part.  Any  person  to 
whom  funds,  property,  or  claims  have 
been  transferred  or  delivered  by  the 
committee  or  the  joint  trustees,  pursuant 
to  this  section,  shall  be  subject  to  the 
same  obligations  imposed  upon  the 


members  of  said  committee  and  upon 
said  joint  trustees. 

|9a3.68    Effactoftorminalionor 


Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
part  or  of  any  regulation  issued 
pursuant  thereto,  or  the  issuance  of  any 
amendment  to  either  thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  whic^  shall  have 
arisen  or  which  may  thereafter  arise,  in 
connection  with  any  provisions  of  this 
part  or  any  regulation  issued 
thereunder. 

(b)  Release  or  extinguish  any  violation 
of  this  part  or  any  regulation  issued 
thereunder,  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  Secretary,  or  of  any 
other  persons,  with  respect  to  such 
violation. 

1963.60    Exemption. 

Any  handler  may  handle  pistachios 
Mdthin  the  production  area,  free  of  the 
regulatory  and  assessment  provisions  of 
this  part  if  such  pistachios  are  handled 
in  quantities  not  exceeding  1,000  dried 
pounds  during  any  marketing  year.  This 
subpart  may  be  chianged  as 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

1963.70    ftatationsMpwHhtheCalHomia 
PMaehio  Commission. 

In  conducting  committee  activities 
and  other  objectives  under  this  part,  the 
committee  may  deliberate,  consult, 
cooperate  and  exchange  information 
with  the  California  Pistachio 
Commission.  Any  sharing  of 
information  gathered  under  this  subpart 
shall  be  kept  confidential  in  accordance 
with  provisions  under  section  10(i)  of 
the  Act. 

1963.00    Coumsrpsrts. 

Handlers  may  sign  an  agreement  with 
the  Secretary  indicating  their  support 
for  this  marketing  order.  This  agreement 
may  be  executed  in  multiple 
counterparts  by  each  handler.  If  more 
than  fifty  percent  of  the  handlers, 
weighted  by  the  volume  of  pistachios 
handled  during  a  representative  period, 
enter  into  such  an  agreement,  then  a 
marketing  agreement  shall  exist  for  the 
pistachio  marketing  order.  This 
marketing  agreement  shall  not  alter  the 
terms  of  mis  part.  Upon  the  termination 
of  this  part,  the  marketing  agreement 
has  no  further  force  or  effect. 

1963.91    AddWonal  partlss. 

After  this  part  becomes  effective,  any 
handler  may  become  a  party  to  the 
marketing  agreement  if  a  counterpart  is 


executed  by  the  handler  and  delivered 
to  the  Secretary. 

1963.92    Order  wHh  markstlng  agrssmsnt 

Each  signatory  handler  hereby 
requests  ^e  Secretary  to  issue,  pursuant 
to  the  Act.  an  order  for  regulating  the 
handling  of  pistachios  in  the  same 
manner  as  is  provided  for  in  this 
agreement. 

Dated:  June  19,  2002. 
A.).  Yates, 

Administrator,  Agricultural  Marketing 

Service. 

(FR  Doc.  02-15917  Filed  6-25-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Ftdaral  Aviation  Adminiatration 

14CFRPart39 

[Dodwl  No.  2002-CE-23-AO] 

RIN2120-AA64 

Airworthinaaa  Diractivaa;  Caaana 
Aircraft  Company  Modaia  208  and 
208B  Alrplanaa 

AQENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  docimient  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Cessna 
Aircraft  Company  (Cessna)  Models  208 
and  208B  airplanes.  This  proposed  AD 
would  require  you  to  repetitively 
inspect  the  inboard  forward  flap 
bellcranks  for  cracks  or  replace 
bellcranks  depending  on  the  amoimt  of 
usage.  This  proposed  AD  is  the  result  of 
Cessna  re-^valuating  the  bellcrank  life 
limit  analysis  and  determining  that  the 
original  estimate  is  too  high.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  detect,  correct,  and  prevent 
future  cracks  in  the  bellcrank,  which 
could  result  in  failure  of  this  part.  Such 
failure  could  lead  to  damage  to  the  flap 
system  and  surroimding  structure  and 
result  in  reduced  or  loss  of  control  of 
the  airplane. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  August  28.  2002. 
ADDRESSES:  Submit  comments  to  FAA. 
Central  Region.  Office  of  the  Regional 
Counsel.  Attention:  Rules  Docket  No. 
2002-CE-23-AD.  901  Locust.  Room 
506.  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
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through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-23-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Cessna  Aircraft  Company,  Product 
Support,  P.O.  Box  7706,  Wichita, 
Kansas  67277;  telephone:  (316)  517- 
5800;  facsimile:  (316)  942-9006.  You 
may  also  view  this  information  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Nguyen.  Aerospace  Engineer,  FAA, 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Wichita, 
Kansas  67209;  telephone:  316-946- 
4125;  facsimile:  816-946-4407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  this  proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 


may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  can  I  be  sure  FAA  receives  my 
comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2002-eE-23- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  events  have  caused  this  proposed 
AD? 

A  search  by  the  FAA  of  the  service 
difficulty  database  has  revealed  10 
cracked  bellcrank  incidents  on  Cessna 
Models  208  and  208B  airplanes.  As  a 
result,  Cessna  has  re-evaluated  the 
bellcrank  life  limit  analysis  and 
detemined  7,000  landings  is  more 
accurate  than  the  original  estimate  of 
9,000  landings.  Cessna  has  revised  the 
Models  208  and  208B  Maintenance 
Manual  and  developed  a  service 
bulletin  to  notify  the  public  that  the 
inboard  forward  flap  bellcrank  life  limit 
has  been  reduced  to  7,000  landings. 
Since  some  Model  208  airplanes  have 
exceeded  7,000  landings,  we  have 
determined  that  an  AD  is  necessary  to 
require  replacement  of  the  bellcrank  in 
those  airplanes. 

What  are  the  consequences  if  the 
condition  is  not  corrected? 

If  not  detected  and  corrected,  a 
cracked  bellcrank  could  fail.  Such 
failure  could  lead  to  damage  to  the  flap 
system  and  surrounding  structure  and 
result  in  reduced  or  loss  of  control  of 
the  airplane. 

Is  there  service  information  that  applies 
to  this  subject? 

Cessna  has  issued  Service  Bulletin 
No.  CAB02-1,  dated  February  11,  2002. 


What  are  the  provisions  of  this  service 
information? 

The  service  bulletin  includes 
procedures  for 

-Inspecting  using  eddy  current 
methods,  the  inboard  forward  flap 
bellcrank  for  cracks;  and 

— Replacing  bellcranks. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  has  FAA  decided? 

After  examining  the  circumstances 
and  reviewii^  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 

— ^The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Cessna  Models  208  and  208B 
airplanes  of  the  same  type  design; 

— ^The  life  limits  of  the  bellcranks 
should  be  reduced  from  9,000 
landings  to  7,000  landings; 

— ^The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— ^AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  would  this  proposed  AD  require? 

This  proposed  AD  would  require  you 
to  incorporate  the  actions  in  the 
previously-referenced  service  bulletin. 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact? 

We  estimate  that  this  proposed  AD 
affects  1,300  airplanes  in  the  U.S. 
registry. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  inspection: 


Labor  cost 

Parts  cost 

Total  cost 
per  airplarw 

Total  cost  or) 
U.S.  operators 

1  workhour  x  S60  oer  hour— S60         

No  cost  for  parts  

$60 

$60x1.300=$78.000. 

We  estimate  the  following  costs  to  accomplish  any  necessary  replacements  that  would  be  required  based  on  the 
reduced  life  limits: 


Latx>rcost 


Parts  cost 


Total  cost 
per  airplane 


Total  cost  on 
U.S.  operators 


3  workhours  x  $60  per  hour=$180 


$1,793    $180  +  $1.973=$1.973 $1,973  x  1 .300=$2,564.900. 
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Regulatory  Impact 

Would  this  proposed  AD  impact  various 
entities? 

The  regiilations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  nationiil  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  ^t  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or,regulatory  action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regiuatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

A00RE88CS. 

Lin  of  Sab)0cts  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  PropoMd  AnMndnmit 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations!  14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

|3».13    (AiMncM] 

2.  FAA  amends  §  39.1 3  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

CESSNA  AIRCRAFT  COMPANY:  Docket  No. 
2002-CE-23-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  208  and  208B 
airplanes,  all  serial  numbers,  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  tliis 
AD  must  comply  with  this  AD. 


(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect,  correct,  and  prevent  cradu  in  the 
bellcrank,  which  could  result  in  failure  of 
this  part.  Such  failure  could  lead  to  damage 
to  the  flap  system  and  surrounding  structure 
and  result  in  reduced  or  loss  of  control  of  the 
airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 

Compliance 

Procedufes 

(1)  Inspect, 

Initially  in- 

In accord- 

using eddy 

spect  upon 

ance  with 

current  in- 

the Inspec- 

spection. 

ttonof. 

tion  In- 

ttw inboard 

4,000land- 

structions 

forward  flap 

ingson  ttw 

of  Cessna 

bellcrank 

beNcrankor 

Service 

for  cracks. 

wittun  tr)e 

Bulletin  No. 

next  250 

CAB02-1, 

landings 

dated  Feb- 

after  the  ef- 

mary 11, 

fective  date 

2002,  and 

of  this  AO. 

theappHca- 

Memainte- 

occurs 

nanoe 

later.  Re- 

manual. 

petitively 

inspect 

thereafter 

at  every 

500  land- 

* 

ings  until 

7,000  land- 
ings are 
accumu- 
lated. 

(2)  Replace 

Prior  to  fur- 

In accord- 

the in- 

ther flight 

ance  with 

board 

wtien 

ttw  Inspec- 

fonvard 

cracks  are 

tk)nln- 

flap 

found;  and 

belcrank. 

upon  the 

of  Cessna 

accumula- 

BuietmNo. 

tion  of 

CAB02-1, 

7,000  land- 

dated Feb- 

ings  or 

.   niaiy  11, 

within  the 

2002,  and 

next  75 

theapplca- 

landings 

ble  mainte- 

after the  ef- 

nance 

fective  dale 

manual. 

of  this  AD, 

whk:hever 

occurs  later. 

Note  1:  biboard  forward  flap  bellcranks 
with  7,000  landings  or  more  do  not  have  to 
be  replaced  until  75  landings  after  the 
effective  date  of  this  AD. 

Note  2:  The  compliance  times  of  this  AD 
are  presented  in  landings  instead  of  hours.  If 
the  number  of  landings  is  unluiown,  hours 
TIS  may  be  used  by  multiplying  the  number 
of  hours  TIS  by  1.25. 

(e)  Can  t comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 


(2)  The  Manager,  Wichita  Aircraft 
Certi  Heat  ion  Ofl^ce.  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  Aircraft  Certification 
Office. 

Note  3:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  tliat 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Paul  Nguyen, 
Aerospace  Engineer,  FAA,  Aircraft 
Certification  Office,  1801  Airport  Road. 
Room  100,  Wichita.  Kansas  67209;  telephone: 
316-946-4125;  facsimile:  816-946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Cessna  Aircraft  Company,  Product  Support, 
P.O.  Box  7706.  Wichita,  Kansas  67277; 
telephone:  (316)  517-5800;  facsimile:  (316) 
942-9006.  You  may  view  these  documents  at 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  Qty, 
Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  June 
14,  2002. 

Dorenda  D.  Baker, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Serrice. 
[FR  Doc.  02-15804  Filed  6-25-02;  8:45  am] 
■UJNQ  COOl  4ei»-i>-P 
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action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
various  Boeing  and  McDonnell  Douglas 
transport  category  airplanes.  This 
proposal  would  require  revising  the 
Airplane  Flight  Manual  (AFM)  to  advise 
the  flightcrew  to  don  oxygen  masks  as 
a  first  and  immediate  step  when  the 
cabin  altitude  warning  horn  sounds. 
This  action  is  necessary  to  prevent 
incapacitation  of  the  flightcrew  due  to 
lack  of  oxygen,  which  could  result  in 
loss  of  control  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  imsafe  condition. 
DATES:  Comments  must  be  received  by 
August  12,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
43-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9K)0  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomnient@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-43-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

This  information  referenced  in  the 
proposed  rule  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information — Boeing 
Airplane  Models:  Don  Eiford,  Awospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S,  FAA,  Seattle 
Airaraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2788; 
fax  (425)  227-1181. 

Technical  Information — McDormell 
Douglas  Airplane  Models:  Joe  Hashemi. 
Aerospace  Engineer,  Flight  Test  Branch, 
ANM-160L,  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard.  Lakewood.  California 
90712-4137;  telephone  (562)  627-5380; 
fox  (562) 627-5210. 


Other  Information:  Judy  Colder, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4241,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
judy.golder®faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  coounents  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  {e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  win  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-43-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATaUabiUtyofNPRMB 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2002-NM-43-AD.  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 


Discussion 

On  October  25, 1999,  a  Learjet  Model 

35  airplane  operating  under  part  135  of 
the  Federal  Aviation  Regulations  (14 
CFR  135)  departed  Orlando 
International  Airport  en  route  to  Dallas, 
Texas.  Air  traffic  control  lost 
communication  with  the  airplane  near 
Gainesville,  Florida.  Air  Force  and 
National  Guard  airplanes  intercepted 
the  airplane,  but  the  fiightcrews  of  the 
chase  airplanes  indicated  that  the 
windows  of  the  Model  35  airplane  were 
apparently  frosted  over,  which 
prevented  the  fiightcrews  of  the  chase 
airplanes  from  observing  the  interior  of 
the  Model  35  airplane.  The  fiightcrews 
of  the  chase  airplanes  reported  that  they 
did  not  observe  any  damage  to  the 
airplane.  SubsequenUy.  the  Model  35 
airplane  ran  out  of  fuel  and  crashed  in 
South  Dakota.  To  date,  causal  factors  of 
the  accident  have  not  been  determined. 
However,  lack  of  the  Learjet  fiightcrew's 
response  to  air  traffic  control  poses  the 
possibility  of  flightcrew  incapacitation 
and  raises  concerns  with  the 
pressurization  and  oxygen  systems. 

Recognizing  these  concerns,  the  FAA 
initiated  a  special  certification  review 
(SCR)  to  determine  if  pressurization  and 
oxygen  systems  on  Model  35  airplanes 
were  certificated  properly,  and  to 
determine  if  any  unsafe  design  features 
exist  in  the  pressurization  and  oxygen 
systems. 

The  SCR  team  found  that  there  have 
been  several  accidents  and  incidents 
that  may  have  involved  incapacitation 
of  the  fiightcrews  during  flignt.  In  one 
dase,  the  airplane  flightcrew  did  not 
activate  the  pressurization  system  or 
don  their  oxygen  masks  and  the  airplane 
flew  in  excess  of  35,000  feet  altitude.  In 
another  case,  the  airplane  fiightcrews 
did  not  don  their  oxygen  masks  when 
the  cabin  aiual  warning  was  activated. 
Further  review  by  the  SCR  team 
indicates  that  the  Airplane  Flight 
Manual  (AFM)  of  Learjet  Model  35  and 

36  airplanes  does  not  have  an 
emergency  proced\u«  that  requires 
donning  the  flightcrew  oxygen  masks 
when  the  cabin  altitude  aural  warning  is 
activated.  Additional  review  has  foimd 
that  the  AFMs  of  Learjet  Model  35  A  and 
36A  airplanes  also  do  not  contain 
appropriate  flightcrew  actions  when  the 
cabin  altitude  aural  warning  is 
activated.  However,  the  AFMs  do 
contain  an  abnormal  procedure  that 
allows  the  flightcrew  to  troubleshoot  the 
pressurization  system  prior  to  donning 
the  oxygen  masks  after  the  cabin 
altitude  warning  sounds. 
Troubleshooting  may  delay  donning  of 
the  oxygen  masks  to  the  point  that 
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flightcrews  may  become  incapable  of 
donning  their  oxygen  masks. 

The  SCR  findings  indicated  that  the 
most  likely  cause  for  incapacitation  was 
hypoxia  (lack  of  oxygen).  The  only  other 
plausible  cause  of  incapacitation  is 
exposure  to  toxic  substances.  However, 
no  evidence  was  found  to  support  the 
existence  of  toxic  substances. 

Delayed  response  of  the  flightcrdw  in 
donning  oxygen  masks  as  a  first  and 
immediate  action  upon  the  activation  of 
the  cabin  altitude  warning  horn  could 
lead  to  incapacitation  of  the  flightcrew 
and  loss  of  control  of  the  airplane. 

Explanation  of  Applicability  of 
Proposed  AD 

A  review  of  the  emergency  procedives 
in  the  AFMs  for  various  Boeing  and 
McDonnell  Douglas  transport  category 
airplanes  revealed  that  those  AFMs  do 
not  contain  the  requirement  for  the 
flightcrew  to  immediately  don 
emergency  oxygen  masks.  Therefore, 
various  Boeing  and  McDonnell  Douglas 
transport  category  airplanes  may  be 
subject  to  the  same  unsafe  condition  as 
described  above. 

The  FAA  has  determined  that  the 
AFMs  for  Boeing  Model  737-600,  737- 
700.  737-800,  737-900,  747-400,  747- 
400D.  747-400F,  757,  767.  and  777 
series  airplanes,  and  McDonnell 
Douglas  Model  717-200  airplanes, 
already  contain  appropriate  instructions 
for  the  donning  of  emergency  oxygen 
masks.  Therefore,  these  airplanes  would 
not  be  subject  to  this  proposed  AD. 

Other  Related  Rulemaking 

We  have  previously  issued  AD  2000- 
23-10.  amendment  3»-11980  (65  FR 
70294.  November  22,  2000),  which 
applies  to  all  Lockheed  Model  188A  and 
188C  series  airplanes.  That  AD  requires 
a  revision  of  the  AFM  to  add  procedures 
for  donning  the  flightcrew  oxygen 
masks  when  the  cabin  altitude  warning 
horn  is  activated.  The  requirements  of 
that  AD  are  intended  to  prevent 
incapacitation  of  the  fli^tcrew  as  a 
result  of  lack  of  oxygen  and  consequent 
loss  of  control  of  the  airplane. 

We  have  also  previously  issued  AD 
2001-22-10,  amendment  39-12489  (66 
FR  54425.  October  29,  2001).  which 
applies  to  all  Dassault  Model  Mystere- 
Falcon  50.  Mystere-Falcon  900,  and 
Falcon  900EX  series  airplanes.  That  AD 
requires  revising  the  Emergency 
Procedures  and  Abnormal  Procedures 


sections  of  the  AFM  to  advise  the 
flightcrew  to  immediately  don  oxygen 
masks  in  the  event  of  significant 
pressurization  or  oxygen  level  changes. 
The  requirements  of  diat  AD  are 
intended  to  prevent  incapacitation  of 
the  flightcrew  due  to  lack  of  oxygen, 
which  could  result  in  their  inability  to 
continue  to  control  the  airplane. 

We  are  continuing  to  review 
emergency  procedures  in  the  AFMs  for 
other  airplane  models  to  ensure  that  the 
AFMs  contain  appropriate  instructions 
for  donning  the  flightcrew  oxygen 
masks.  We  may  consider  further 
rulemaking  based  on  the  results  of  these 
reviews. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  these  same 
type  designs,  the  proposed  AD  would 
require  revising  the  Emergency 
Procedures  Section  of  the  AFM  to 
advise  the  flightcrew  to  don  oxygen 
masks  as  a  first  and  immediate  step 
when  the  cabin  altitude  warning  horn 
sounds. 

Cost  Impact 

There  are  approximately  7.077 
airplanes  (5,178  Boeing  airplanes  and 
1,899  McDonnell  Douglas  airplanes)  of 
the  affected  designs  in  the  worldwide 
fleet.  The  FAA  estimates  that  3,479 
airplanes  (2,392  Boeing  airplanes  and 
1,087  McDonnell  Dou^as  airplanes)  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  AFM 
revision,  at  an  average  labor  rate  of  $60 
per  work  hoiu.  Based  on  these  figures. 
the  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$208,740.  or  $60  per  airplane.    . 

The  cost  impact  figure  discussed 
above'is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 


planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safeity. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 
139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Transport  Category  Airplanes:  Docket  2002- 
NM-43-AD. 
Applicability:  The  airplanes  listed  in  Table 
1  of  this  AD.  certificated  in  any  category: 
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Table  1.— Affected  Airplane  Models 

Airplane  manufacturer 

Airplane  model 

Boeing 

McDonnell  Doualas 

707  series  airplanes,  720  series  airplanes,  727  series  airplanes,  737-100  series  airplanes,  737-200  series 
airplanes,  737-200C  series  airplanes,  737-300  series  airplanes,  737-400  series  airplanes,  737-500  se- 
ries airplanes,  747-100  series  airplanes,  747-1 OOB  series  airplanes,  747-1006  SUD  series  airplanes, 
747-200B  series  airplanes,  747-200F  series  airplanes,  747-200C  series  airplanes,  747-300  series  air- 
planes, 747SR  series  airplanes,  747SP  series  airplanes. 

DC-8-11  airplanes,  DC-8-12  airplanes,  DC-8-21  airplanes,  DC-8-31  airplanes,  DC-6-32  airplanes. 

DC-8-33  airplanes,  DC-6-41  airplanes,  DC-e-42  airplanes,  DC-B-43  airplanes,  DC-8-51  airplanes, 
DC-&-52  airplanes,  DC-8-53  airplanes,  DC-8F-54  airplanes,  DC-8-55  airplanes,  DC-8F-55  airplanes, 
,OC-8-61  airplanes,  DC-&-61F  airplanes,  DC-8-62  airplanes,  DC-8-62F  airplanes,  DC-8-63  airplanes, 
DC-8-63F  airplanes,  DC-8-71  airplar>es,  DC-8-71F  airplanes,  DC-8-72  airplanes,  DC-8-72F  air- 
planes, DC-8-73  airplanes,  DC-8-73F  airplanes,  DC-9-11  airplanes,  DC-9-12  airplanes,  DC-9-13  air- 
planes, IXJ-9-14  airplanes,  DC-9-15  airplanes,  OC-9-15F  airplanes,  DC-9-21  airplanes,  DC-9-31  air- 
planes, DC-9-32  airplanes,  DC-9-32  (VC-9C)  airplanes,  DC-9-32F  airplanes,  DC-9-32F  airplanes 
(C-9A,  C-9B),  DC-9-33F  airplanes,  DC-9-34  airplanes,  DC-9-34F  airplanes,  DC-9-41  airplanes,  DC- 
9-51  airplanes,  DC-9-81  (MD-81)  airplanes,  DC-9-82  (MD-B2)  airplanes,  DC-9-83  (MD-83)  air- 
planes, DC-9-87  (MD-87)  airplanes,  MD-88  airplanes,  MD-90-30  airplanes,  DC-10-10  airplanes,  DC- 
10-1  OF  airplanes,  DC-10-15  airplanes,  DC-10-30  airplanes,  DC-10-30F  airplanes,  DC-10^30F  (KC- 
10A,  KDC-10)  airplanes,  DC-1 0-40  airplanes,  DC-10-40F  airplanes,  MD-10-10F  airplanes,  MD-10- 
30F  airplanes,  MD-11  airplanes,  MD-11F  airplanes. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  incapacitation  of  the  flightcrew 
due  to  lack  of  oxygen,  which  could  result  in 
loss  of  control  of  the  airplane,  accomplish  the 
following: 


Revision  to  the  Airplane  Flight  Manual 

(a)  Within  90  days  after  the  effective  date 
of  this  AD:  For  the-applicable  airplane 
models  listed  in  the  "For — "  column  of  Table 
2  of  this  AD,  revise  the  procedures  regarding 
donning  oxygen  masks  in  the  event  of  rapid 
depressurization,  as  contained  in  the 
Emergency  Procedures  section  of  the  FAA- 

Table  2.— AFM  Revisions 


approved  Airplane  Flight  Manual  (AFM),  by 
replacing  the  text  in  the  "Replace — "  column 
of  Table  2  of  this  AD  with  the  information 
in  the  applicable  Figure  referenced  in  the 
"With  the  Information  In — "  column  of  Table 
2  of  this  AD.  This  may  be  accomplished  by 
recording  the  AD  number  of  this  AD  on  the 
applicable  flgure  and  inserting  it  into  the 
AFM.  Table  2  and  Figures  1  through  9  follow: 


For— 


Replace — 


With  the  Information  in — 


Boeing  Model  707,  720,  and  727 
series  airplanes. 


"RAPID  DEPRESSURIZATION Figure  1  of  this  AD. 

Oxygen  Masks  &  Regulators  ON,  100%  ALL" 


Boeing  Model  737-100,  -200,  and 
-200C  series  airplanes. 


"RAPID  DEPRESSURIZATION  (With  airplane  altitude  above  14,000    Figure  2  of  this  AD. 

feetM.S.L). 
PRIMARY 
Oxygen  Masks  &  Regulators— ON,  100%" 


Boeing  Model  737-300,  737-400, 
737-500,  747-100,  747-1 OOB, 
747-1  OOB  SUD.  747-200B, 
747-200F,  747-200C,  747-300, 
747SR,  and  747SP  series  air- 
planes. 


"RAPID  DEPRESSURIZATION  <With  airplane  altitude  above  14,000    Figure  3  of  this  AD. 
feet  M.S.L.). 


RECALL 

Oxygen  Masks  &  Regulators— ON,  100%" 


McDonnell  Douglas  Model  DC-6- 
11,  DC-8-12,  DC-8-21,  DC-8- 
31,  DC-8-32,  DC-«-33,  DC-8- 
41,  DC-8-42,  DC-8-»3,  DC-8- 
51,  DC-8-52,  DC-8-53,  DC- 
8F-54,  DC-8-55,  DC-8F-55, 
DC-8-61,  DC-8-61F,  DC-8-62, 
DC-8-62F.  DC-8-63,  DC-8- 
63F,  DC-8-71,  DC-8-71  F,  DC- 
8-72.  DC-8-72F,  DC-8-73,  and 
DC-&-73F  airplanes. 


"RAPID  DEPRESSURIZATION 

Phase  I  and  II 

Crew  oxygen  mask— ON" 


Figure  4  of  this  AO. 
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Table  2.— AFM  Revisions— Continued 

Po,_  Replace—  With  the  Information  in— 

McDonnell  Douglas  Model  DC-9-    "RAPID  DECOMPRESSION/EMERGENCY  DESCENT Figure  5  of  this  AD 

11,  DC-9-12,  DC-9-13,  DC-9-  Pha80  I  and  II 

14.  DC-9-15.  DC-9-15F.  DC-  Manual  Pressurization  Ckxrtrol— FULL  FORWARD  AND  MANUALLY 

9-21.  DC-9-31.  DC-9-32.  DC-  LOCKED 

9-32  (VC-9C),  DC-932F,  DC-  Note:  Manual  Pressurization  control  forces  may  be  high,  apply  forces 

9-32F    (C-9A.    C-9B),    DC-9-  as  required 

33F.  DC-9-34.  DC-9-34F,  DC-  Crew  Oxygen  Masks— ON" 

9-41,  and  DC-9-51  airplanes. ■ 

McDonnell  Douglas  Model  DC-9-    "RAPID  DECOMPRESSION/EMERGENCY  DESCENT Figure  6  of  this  AD. 

81  (MD-81),  DC-9-82  (MD-82),     Phase  I  and  II 

DC-9-83    (MD-83),     DC-9-87    Manual  Pressurization  Control— FULL  FORWARD  AND  MANUALLY 

(MD-87),  and  MD-68  airplanes.         LOCKED 

Note:  Manual  Pressurization  control  forces  may  be  high,  apply  forces 

as  required 
Crew  Oxygen  Ma8ks-Ot^/EMERGENCY/100%" 

McDonnell    Douglas    Model    MD-    "RAPID  DECOMPRESSION Figure  7  of  this  AD 

OXY  MASKS— ON/1 00%/EMERGENCY" ^ 

McDonnell     Douglas     DC-10-10.  "RAPID  DEPRESSURIZATION/EMERGENCY  DESCENT Figure  8  of  this  AD. 

DC-10-10F.    DC-10-15,    DC-  Recall 

10-30  DC-10-30F,  DC-10-30F  Cabin    OUTFLOW    VALVE— VERIFY    CLOSED    (CLOSE    ELEC- 

(KC-10A.  KDC-10).  DC-10-40,        TRICAUY  OR  MANUALLY  IF  NOT  CLOSED) 

and  DC-10-40F  airplanes.  Oxygen  Masks— 100%  (if  required)" 

McDonnell    Douglas    MD-10-10F,    "CABIN  ALTITUDE Figure  9  of  this  AD. 

MD-ia-30F,  MD-11,  and  MD-    Memory  Item 

1 1 F  airplanes.  Outflow  Valve— Verify  Ck>8ed" 

MLUNQ  COM  4S10-19-P 
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Figure  1 

For  Boeing  Model  707, 720,  and  727  Series  Airplanes: 

Insert  the  information  in  this  figure  into  the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 


♦CABIN  ALTITUDE  WARNING  OR  RAPID  DEPRESSURIZATION 


If  the  cabin  altitude  warning  horn  sounds: 
Oxygen  Masks  &  Regulators 


ON,  100%,  ALU 


The  rest  of  the  steps  under  this  heading  in  the  AFM  are  unchanged. 


Figure  2 
For  Boeing  Model  737-100, -200,  and -200C  Series  Airplanes: 

Insert  the  information  in  this  figure  into  the  "Emergeiicy  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 


"CABIN  ALTITUDE  WARNING  OR  RAPID  DEPRESSURIZATION 
If  the  cabin  altitude  warning  horn  sounds: 

PRIMARY         ' 


Oxygen  Masks  &  Regulators 


ON,  100%" 


The  rest  of  the  steps  under  this  heading  in  the  AFM  are  unchanged. 
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Flgare3 

For  Boeing  Model  737-300, 737-400, 737-500, 747-100, 747-lOOB,  747-lOOB  SUD, 
747-2008, 747-200F,  747-200C,  747-300, 747SR,  and  747SF  Series  Airplanes: 

Insert  the  infonnation  in  this  figure  into  the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 


"CABIN  ALTITUDE  WARNING  OR  RAPID  DEPRESSURIZATION 
If  the  cabin  altitude  warning  hom  sounds: 

RECALL 

Oxygen  Masks  &  Regulators  ON,  100%" 


The  rest  of  the  steps  under  this  heading  in  the  AFM  are  unchanged. 

Fignre4 

For  McDonneU  Donglas  Model  DC-8-11,  DC-8-12,  DC-8-21,  DC-S-31, 

DC-8-32,  DC-8-33,  DC-8-41,  DC-8^2,  D&8-43,  DC-8-51,  DC-8-52, 

DC-»-S3,  DC-8F-54,  DC-»-55,  DC-8F-55,  DC-S^l,  DC-8-61 F, 

DC-8-62,  DC-S.62F,  DC-8-«,  DC-8-«F,  DC-8-71,  DC-«.71F, 

DC-8-72,  DC-8-72F,  DC-8-73,  and  DC-»-73F  Airplanes: 

Insert  die  infonnation  in  Uiis  figure  into  die  "Emergency  Procedures"  secticMi  of  die 
FAA-approved  Airplane  Flight  Manual. 

"CABIN  ALTITUDE  WARNING  OR  RAPID  DEPRESSURIZATION 
Phase  I  and  II 

If  the  cabin  altitude  warning  hom  sounds: 

Crew  oxygen  mask. ON" 

The  rest  of  die  steps  under  diis  heading  in  die  AFM  are  unchanged. 
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Figures 

For  McDonnell  Douglas  Model  DC-9-11,  DC-9-12,  DC-9-13,  DC-9-14,  DC-9-15, 
DC-9-15F,  DC-9-21,  DC-9-31,  DC-9-32,  DC-9-32  (VC-9C),  DC-9-32F,  DC-9-32F 
(C-9A,  C-9B),  DC-9-33F,  DC-9-34,  DC-9-34F,  DC-9-41,  and  DC-9-51  Airplanes: 

Insert  the  information  in  this  figure  mto  the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 


********4i4t****4>***4i«*******4>****4t***4t******«**************************** 


"CABIN  ALTITUDE  WARNING  OR  RAPID  DECOMPRESSION/ 
EMERGENCY  DESCENT 
Phase  I  and  II 

If  the  cabin  altitude  warning  hom  sounds: 

Crew  Oxygen  Mask ON 

Manual  Pressurization  Control FULL  FORWARD  AND 

MANUALLY  LOCKED 

Note:  Manual  Pressurization  control  forces  may  be 
high,  apply  forces  as  required." 


****4>**4>*******««****«**************4i*********************************** 


The  rest  of  the  steps  under  this  heading  in  the  AFM  are  unchanged. 
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For  McDonnell  Douglas  Model  DC-9-81  (MD-81),  DC-9-82  (MD«),  DC-9-83 
(MD-83),  DC-9-87  (MD-87),  and  MD-88  Airplanes: 

Insert  the  information  in  this  figure  into  the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 

"CABIN  ALTITUDE  WARNING  OR  RAHD  DECOMPRESSION/ 
EMERGENCY  DESCENT 
Phase  I  and  II 

If  the  cabin  altitude  warning  hom  sounds: 

Crew  Oxygen  Mask ON/EMERGENCY/100% 

Manual  Prcssurization  Control FULL  FORWARD  AND 

MANUALLY  LOCKED 

Note:  Manual  Pressurization  control  forces  may  be 
high,  apply  forces  as  required." 


The  rest  of  the  steps  under  this  heading  in  the  AFM  are  unchanged. 

Figure? 

For  McDonnell  Douglas  MD-90-30  Airplanes: 

Insert  the  information  in  this  figure  into  the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Fli^t  Manual. 


«*CAB1N  ALTITUDE  WARNING  OR  RAPID  DECOMPRESSION 

If  the  cabin  altitude  warning  hom  sounds: 


OXY  MASKS 


ON/1 00%/EMERGENCY" 


«•*«••••«**•*•«*•*•«*«***•«•***•*******«****•******•*••****••*****•***** 


The  rest  of  the  steps  under  this  heading  in  the  AFM  are  unchanged. 
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Figure  8 

For  McDonnell  Douglas  Model  DC-10-10,  DC-10-lOF,  DC-10-15^ 
.    DC-10-30,DC-10-30F,DC-10-30F(KC-10A,KDC-10), 
DC-10-40,  and  DC-1(M0F  Airplanes: 

Insert  the  information  in  this  figure  into  the  "Emergency  Procedures**  section  of  the 
FAA-^proved  Airplane  Flight  Manual. 


«4t4i4>**4i«**i»««4t4i««4i4>4i****««********4i***4i*««*4i*«*******«*««**«*4>****«****« 


"CABIN  ALTITUDE  WARNING  OR  RAPID  DEPRESSURIZATION/ 

EMERGENCY  DESCENT 

Recall 


If  the  cabin  altitude  warning  hom  sounds: 


Oxygen  Masks 
Cabin 


100% 


OUTFLOW  VALVE 


VERIFY  CLOSED 

(CLOSE  ELECTRICALLY  OR  MANUALLY 

IF  NOT  CLOSED)" 


*«*******«***4i«*«********««***«**************4>*********«*****«********** 


The  rest  of  the  steps  imder  this  heading  in  the  AFM  are  unchanged. 
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Figure  9 

For  McDonnell  Douglas  Model  MD-10-lOF,  MD-IO-SOF, 
MD-11,  and  MD-1  IF  Airplanes: 

Insert  the  information  in  this  figure  into  the  "Emergency  Procedures"  section  of  the 
FAArapproved  Airplane  Flight  Manual. 


mmm********************************************************************* 


"CABIN  ALTITUDE  WARNING  OR  CABIN  ALTITUDE 

If  the  cabin  altitude  warning  horn  sounds: 

Memory  Item 


[ 


Outflow  Valve Verify  Closed* 


The  rest  of  the  steps  under  this  heading  in  the  AFM  are  unchanged. 


Mumo  cooc  4no-i9-c 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA:  or 
the  Manager,  Los  Angeles  ACO,  FAA;  as 
applicable.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Operations  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO,  or  Los  Angeles  ACO,  as 
applicable. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO  or  the  Los 
Angeles  ACO,  as  applicable. 

Spocial  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  14, 
2002. 

AliBahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-15661  Filed  6-25-02;  8:45  am] 
MUINO  cook  4810-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  201. 211,  and  601 
[Doetot  No.  02N-0204] 

Bar  Coda  Labal  Raquirsfflants  for 
Human  Drug  Producta;  Notica  of 
PuMIc  MaaUng;  Corractlon 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice  of  public  meeting; 
correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
doctmient  that  appeared  in  the  Federal 
Register  of  June  18,  2002  (67  FR  41360). 
The  document  annoimced  a  public 
meeting  to  solicit  comments  for  the 
development  of  a  regulation  on  bar  code 
labeling  for  human  drug  products, 
including  biologic  products.  The 
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document  published  with  two  date 
errors  in  the  SUPP1.EMENTARY 
INFORMATION  section.  This  document 
corrects  those  errors. 
DATES:  The  public  meeting  will  be  held 
on  July  26,  2002,  from  9  a.m.  to  5  p.m. 
Registration  to  attend  the  meeting  must 
be  received  by  July  12,  2002.  Submit 
written  or  electronic  comments  for 
consideration  during  the  meeting  by 
July  12,  2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Natcher  Auditorium,  Bldg.  45, 
National  Institutes  of  Health  (NIH), 
Bethesda,  MD.  Parking  will  be  limited 
and  there  may  be  delays  entering  the 
NIH  campus  due  to  increased  security. 
We  recommend  arriving  by  Met»o  if 
possible.  NIH  is  accessible  from  the 
Metro's  red  line  at  the  Medical  Center/ 
NIH  stop. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Tucker,  Office  of  Policy,  Planning, 
and  Legislation  (HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7010. 
SUPPLEMENTARY  INFORMATION:  hi  FR  Doc. 
02-15208  appearing  on  page  41360  in 
the  Federal  Register  of  Tuesday,  June 
18,  2002,  the  following  corrections  are 
made: 

1.  On  page  41360  in  the  second 
colunm,  in  the  eighth  and  ninth  lines, 
the  Internet  site  is  corrected  to  read: 
http://www.fda.gov/oc/meetings/ 
barcodemtg.html. 

2.  On  page  41361  in  the  first  column, 
tmder  II.  Scope  of  Discussion,  in  the 
first  sentence  the  date  "June  13,  2002," 
is  corrected  to  read:  "July  26.  2002,". 

3.  On  page  41361  in  the  third  column, 
imder  IV.  Transcripts,  in  the  last 
sentence  the  date  "June  28,  2002,"  is 
corrected  to  read:  "August  16,  2002,". 

Dated:  June  18.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-16049  Filed  6-25-02;  8:45  am] 

8ILUNG  COOE  4160-01-S 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1228 
PIN  3095>AB03 

Expanding  Transfer  Options  for 
Electronic  Records 

AGENCY:  National  Archives  ai)d  Records 
Administration  (NARA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  will 
amend  the  regulations  for  the  transfer  of 
permanent  records  to  NARA  by 


permitting  two  additional  electronic 
records  transfer  methods.  File  Transfer 
Protocol  (FTP)  and  Digital  Linear  Tape 
IV  (DLTtape  IV).  NARA  is  introducing 
these  transfer  methods  to  reduce  the 
media  and  shipping  costs  of  electronic 
records  transferred  from  Government 
agencies,  improve  record  and  file 
integrity,  and  expand  the  options  for 
transfer  methods.  This  rule  will  affect 
Government  agencies  transferring 
permanent  electronic  records  to  the 
National  Archives  of  the  United  States. 
DATES:  Comments  are  due  by  August  26, 
2002. 

ADDRESSES:  Comments  must  be  sent  to 
Regulation  Comment  Desk  (NPOL), 
Room  4100,  Policy  and 
Communications  Staff,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001.  They  may  be  faxed  to  301- 
837-0319.  You  may  also  comment  via 
the  Internet  to  cojnments@nara.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Davis  Heaps  at  telephone 
number  301-837-1801,  or  fax  number 
301-837-0319. 

SUPPLEMENTARY  INFORMATION:  NARA 
currently  accepts  magnetic  tape  and 
compact-disk,  read  only  memory  (CD- 
ROM)  as  transfer  media  for  records 
scheduled  for  permanent  retention  in 
the  National  Archives  of  the  United 
States.  DLTtape  IV  is  a  kind  of  magnetic 
tape  cartridge.  NARA  has  only  used 
media-based  transfer  methods  in  the 
past,  but  has  been  testing  other  methods 
as  well  as  additional  media.  With  this 
rule,  NARA  proposes  the  addition  of 
FTP  transfer  methods  and  DLT  transfer 
media. 

FTP  is  a  media-less  transfer  method 
that  can  be  used  to  transfer  electronic 
records.  FTP  operates  by  using  special 
software  located  at  the  sending  and 
receiving  sites.  This  software,  in 
combination  with  a  telecommimications 
network,  provides  the  means  for 
transferring  electronic  records.  The 
agency  may  send  any  documentation  in 
electronic  format  to  NARA  via  FTP  as 
part  of  the  transfer  of  the  electronic 
records  or  through  any  other  acceptable 
method  of  transfer  as  specified  in  36 
CFR  1228.270. 

DLTtape  FV  cartridge  tape  is  a  high- 
density  magnetic  cartridge  tape  that  can 
store  up  to  40  gigabytes  of  information 
on  each  cartridge.  DLTtape  IV  tapes  are 
used  by  selected  tape  drive  units 
produced  by  several  companies. 
DLTtape  W  preparation  will  follow 
existing  cartridge  tape  specifications. 

Paragraphs  (a)  and  (b)  in  §  1228.270 
have  been  rewritten  for  clarity  and 
consistency  with  the  new  information  in 
paragraph  (c)  of  the  same  section. 


Although  this  proposed  rule  does  not 
address  the  format  of  electronic  records 
described  in  paragraph  (d),  NARA  is 
exploring  the  acceptance  of  formats 
other  than  ASCII  and  EBCDIC  as  part  of 
its  E-Govenmient  initiative.  Any 
proposed  changes  in  this  area  will  be 
addressed  in  a  separate  rulemaking. 

Please  submit  tatemet  comments 
within  the  body  of  your  email  message 
or  as  an  attachment.  Please  also  include 
"Attn:  3095-AB03"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation 
fi-om  the  system  that  we  have  received 
your  Internet  message,  contact  the 
Regulation  Comment  Desk  at  301-837- 
1801. 

This  proposed  rule  is  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget.  As  required  by  the 
Regulatory  Flexibility  Act,  I  certify  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  applies  only  to 
Federal  agencies. 

This  regulation  does  not  have  any 
federalism  implications. 

List  of  Subjects  in  36  CFR  Part  1228 

Archives  and  records. 

For  the  reasons  set-forth  in  the 
preamble,  NARA  proposes  to  amend 
part  1228  of  title  36,  Code  of  Federal 
Regulations,  as  follows: 

PART  1228— DISPOSITION  OF 
FEDERAL  RECORDS 

1.  The  authority  citation  for  part  1228 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  chs.  21.  29,  and  33. 

2.  Amend  §.1228.270  by  revising 
paragraphs  (a),  (b),  and  (c)  to  read  as 
follows: 

§1228.270    ElMtronic  rsconte. 

(a)  Timing  of  transfers.  Each  agency  is 
responsible  for  the  integrity  of  the 
permanent  records  it  transfers  on 
physical  media  to  the  National  Archives 
of  the  United  States.  For  records 
transferred  by  a  media-less  method, 
NARA  works  with  the  agency  to  ensure 
integrity  of  the  records  diuing  the 
transfer  process.  To  ensure  that 
permanent  electronic  records  are 
preserved,  each  Federal  agency  must 
transfer  electronic  records  to  NARA 
promptly  in  accordance  with  the 
agency's  records  disposition  schedule. 
Furthermore,  if  the  agency  cannot 
provide  proper  care  and  handling  of  the 
media  (see  part  1234  of  this  chapter),  or 
if  the  media  are  becoming  obsolete  and 
the  agency  cannot  migrate  the  records  to 
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newer  media,  the  agency  must  contact 
NARA  to  arrange  for  timely  transfer  of 
permanent  electronic  records,  even 
when  sooner  than  provided  in  the 
records  schedule. 

(b)  Temporary  retention  of  copy.  Each 
agency  must  retain  a  second  copy  of  any 
permanent  electronic  records  that  it 
transfers  to  the  National  Archives  of  the 
United  States  until  it  receives  official 
notification  firom  NARA  that  the  transfer 
was  successful  and  that  NARA  has 
assiuned  responsibility  for  continuing 
preservation  of  the  records. 

(c)  Transfer  media.  This  paragraph 
covers  the  transfer  of  permanent  records 
to  the  National  Archives;  it  does  not 
apply  to  the  use  or  storage  of  records  in 
agency  custody.  See  36  CFR  1234.30  for 
the  requirements  governing  the 
selection  of  electronic  records  storage 
media  for  ourent  agency  use.  The 
agency  must  use  only  media  that  is 
soimd  and  free  from  defects  for  transfers 
to  the  National  Archives  of  the  United 
States;  the  agency  must  choose 
reasonable  steps  to  meet  this 
requirement.  The  approved  media  and 
media-less  transfer  forms  are  open  reel 
magnetic  tape,  magnetic  tape  cartridge; 
Compact-Disk,  Read  Only  Memory  (CD- 
ROM);  and  File  Transfer  Protocol  (FTP) 
as  described  in  paragraphs  (c)  (1),  (2) 
and  (3)  of  this  section. 

(1)  Magnetic  tape.  Agencies  may 
transfer  electronic  records  to  the 
National  Archives  on  magnetic  tape  as 
follows: 

(i)  Open-reel  magnetic  tape  must  be 
on  Vs  inch  9-track  tape  reels  recorded  at 
1600  or  6250  bpi  that  meet  ANSI  X3.39- 
1986,  American  National  Standard: 
Recorded  Magnetic  Tape  for  hiformation 
Interchange  (1600  CPI,  PE)  or  ANSI 
X3.54-1986,  American  National 
Standard:  Recorded  Magnetic  Tape  for 
Information  Interchange  (6250  CPI, 
Group  Coded  Recordii^,  respectively. 

(ii)  Tape  cartridges  may  be  18-track 
3480-clas8  cartridges.  The  3480-class 
cartridge  must  be  recorded  at  37,871  bpi 
that  meet  ANSI  X3.180-19go.  American 
National  Standard:  Magnetic  Tape  and 
Cartridge  for  Information  Interchange — 
18-Tradc,  Pandlel,  Vz  inch  (12.65  mm), 
37871  cpi  (1491  cpmm),  Group-Coded— 
Requirements  for  Recording.  The  data 
must  be  blocked  at  no  more  than  32,760 
bjrtes  per  block. 

(iii)  Tape  cartridges  may  be  DLTtape 
IV  cartridges  that  must  be  recorded  in 
an  imcompressed  format  and  written  to 
the  tape  using  a  Tape  Archive  (TAR) 
utility.  The  data  must  be  blocked  at  no 
more  than  32,760  bytes  per  block  and 
must  conform  to  the  standards  cited  in 
the  table  as  follows: 


If  you  are  copying  the 

.  .  .  then,  the  stand- 

record on  .  .  . 

ard  t)eiow  applies. 

DLTtape  tV  with  a 

ISO/lEC  15307,  Infor- 

DLT 4000  drive. 

mation  tech- 

nology—Data inter- 

change on  12.7 

mm  128-track  mag- 

netic tape  car- 

tridges—DLT  4  for- 

mat (20  GB  native, 

40  GB  com- 

pressed, 1.5MB/ 

sec). 

DLTtape  IV  with  a 

ISO/lEC  15896,  Infor- 

DLT 7000  drive. 

mation  tech- 

nology—Data  inter- 

change on  12.7 

• 

mm  208-track  mag- 

netic tape  car- 

tridges—DLT  5  for- 

mat (35  GB  native. 

70  QB  com- 

pressed, 5.0  MB/ 

sec). 

DLTtape  IV  with  a 

ISO/lEC  16382.  Infor- 

DLT  8000  drive. 

nrtation  tech- 

nology—Data  inter- 

change on  12.7 

mm  206-tract(  mag- 

netic tape  car- 

• 

tridges— DLT  6  for- 

mat (40  QB  native. 

80  QB  com- 

pressed, 6.0  MB/ 

sec). 

(2)*   *   • 

(i)  CD-ROMs  used  for  this  purpose 
must  conform  to  ANSI/NISO/ISO  9660- 
1990.  American  National  Standard  for 
Volume  and  File  Structure  of  CD-ROM 
for  Information  Exchange. 

(ii)  Permanent  electronic  records  must 
be  stored  in  discrete  files.  The  CD- 
ROMs  transferred  may  contain  other 
files,  such  as  software  or  temporary 
records,  but  all  permanent  records  must 
be  in  files  that  contain  only  permanent 
records.  Agencies  must  indicate  at  the 
time  of  transfer  if  a  CD-ROM  contains 
temporary  records  and,  if  so,  where 
those  records  are  located  on  the  CD- 
ROM.  The  agency  must  also  specify 
whether  NARA  should  return  the  CD- 
ROM  to  the  agency  or  dispose  of  it  after 
copying  the  permanent  records  to  an 
archival  medium. 

(iii)  If  permanent  electronic  records 
that  an  agency  disseminates  on  CD- 
ROM  exist  on  other  media,  such  as 
magnetic  tape,  the  agency  and  NARA 
will  mutually  agree  on  the  most 
appropriate  mediiun  for  transfer  of  the 
records  to  the  National  Archives  of  the 
United  States. 

(3)  File  Transfer  Protocol.  Agencies 
may  use  File  Transfer  Protocol  (FTP)  to 
transfer  electronic  records  scheduled  for 
preservation  at  the  National  Archives  of 
the  United  States.  The  files  transferred 
via  FTP  must  comply  with  the  format 


and  documentation  requirements 
specified  in  paragraphs  (d)  and  (e)  of 
this  section. 

(i)  FTP  file  structure  must  conform  to 
an  8.3  file  naming  convention  and  file 
directory  structure  as  cited  in  ANSI/ 
NISO/ISO  9660-1990,  American 
National  Standard  for  Volume  and  File 
Structxwe  of  CD-ROM  for  Information 
Exchange. 

(ii)  Permanent  electronic  records  must 
be  stored  in  discrete  files,  separate  from 
temporary  files.  All  permanent  records 
must  be  transferred  in  files  that  contain 
only  permanent  records. 

(iii)  When  permanent  electronic 
records  may  be  disseminated  through 
other  types  of  mechanisms  (e.g., 
magnetic  tape,  CD-ROM),  the  agency 
and  NARA  will  mutually  agree  on  the 
most  appropriate  medium  for  transfer  of 
the  records  to  the  National  Archives  and 
will  select  the  appropriate  files  for  FTP 
transfer.  Several  important  factors  may 
limit  the  use  of  FTP  as  a  transfer 
method,  including  the  number  of 
records,  record  file  size,  and  available 
bandwidth.  NARA  will  retain  approval 
for  appropriateness  of  FTP  as  the 
selected  mechanism  for  each  scheduled 
records  transfer  based  on  certain  criteria 
(file  size,  FTP  transfer  rate,  record 
classification,  etc.).  Agencies  interested 
in  sending  electronic  records  scheduled 
for  transfer  to  NARA  through  FTP  must 
contact  NARA's  Electronic  and  Special 
Media  Records  Services  Division 
(NWME),  8601  Adelphi  Rd..  College 
Park.  MD  20740-6001  or  by  email  to 
cer@nara.gov  to  initiate  the  transfer 
discussions. 

(iv)  Each  permanent  electronic 
records  transfer  must  be  preceded  with 
a  signed  Agreement  to  Transfer  Records 
to  the  National  Archives  of  the  United 
States  (Standard  Form  258)  sent  to  the 
Office  of  Records  Services — 
Washington,  DC  (NWME).  8601  Adelphi 
Road.  College  Park,  MD  20740-6001. 

(4)  Incorporation  by  reference.  The 
standards  cited  in  §  1228.270(c)(1),  (2), 
and  (3)  are  available  frt)m  the  American 
National  Standards  Institute,  11  West 
42nd  Street,  13th  floor.  New  York,  NY 
10036.  The  standards  cited  for  CD- 
ROM.  FTP.  and  DLTTtapelV  are  also 
available  from  the  National  Information 
Standards  Organization  (NISO),  Press 
Fulfillment,  P.O.  Box  451,  Annapolis 
Jimction,  MD  20701.  All  these  standards 
are  also  available  for  inspection  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  Suite  700, 
Washington.  DC.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
These  materials  are  incorporated  by 
reference  as  they  exist  on  the  date  of 
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approval  and  a  notice  of  any  change  in 
these  materials  will  be  published  in  the 
Federal  Register. 

*        *        *     .  *        • 

Dated:  May  15,  2002. 
John  W.  Carlin, 

Archivist  of  the  United  States. 

(FR  Doc.  02-16047  Filed  6-25-02;  8:45  am) 

BILUNO  COOE  7S15-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA261-0344b;  FRL-7227-7] 

Revisions  to  the  CalHomla  State 
Implementation  Plan,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  portion  of  the  California 
State  Implementation  Plan  (SIP).  These 
revisions  concern  volatile  organic 
compoimd  (VOC)  emissions  from  motor 
vehicle  and  mobile  equipment,  can  and 
coil,  and  wood  products  coating 
operations,  as  well  as,  VOC  emissions 
from  graphic  arts  and  polyester  resin 
operations.  We  are  proposing  to  approve 
local  rules  to  regulate  these  emission 
sources  imder  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act). 
DATES:  Any  comments  on  this  proposal 
must  arrive  by  July  26,  2002. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  dociunents  (TSDs)  at 
oiu-  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
California  Air  Rbsoiuces  Board. 
Stationary  Soiux:e  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814:  and, 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  1990  East 
Gettysburg  Street,  Fresno,  CA  93726. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerald  S.  Wamsley,  Rulemaking  Office 
(AIR-4),  U.S.  Environmental  Protection 
Agency,  Region  K,  (415)  749-4111. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  concerns  the  following 


SJVUAPCD  rules:  Rule  4602— Motor 
Vehicle  and  Mobile  Equipment  Coating 
Operations;  Rule  4604— Can  and  Coil 
Coating  Operations;  Rule  4606 — Wood 
Products  Coating  Operations;  Rule 
4607— Graphic  Arts;  and.  Rule  4684— 
Polyester  Resin  Operations.  In  the  Rules 
and  Regulations  section  of  this  Federal 
Register,  we  are  approving  these  local 
rules  in  a  direct  final  action  without 
prior  proposal  because  we  believe  these 
SIP  revisions  are  not  controversial.  If  we 
receive  any  adverse  comments, 
however,  we  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  and 
address  the  comments  in  subsequent 
action  based  on  this  proposed  rule. 
Please  note  that  if  we  receive  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  we  may  adopt  as 
final  those  provisions  of  the  rule  that  are 
not  the  subject  of  an  adverse  comment. 

We  do  not  plan  to  open  a  second 
comment  period,  so  anyone  interested 
in  commenting  should  do  so  at  this 
time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  May  22,  2002. 
Keith  Takata. 

Associate  Regional  Administrator,  Region  IX. 
(FR  Doc.  02-16034  Filed  6-25-02:  8:45  ami 

BILLING  COOE  aSM-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA1 83-41 95b;  FRL-7230-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Hersftey  Ctiocoiate 
USA  and  Pennsylvania  Power 
Company 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule,     i 

summary:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  to 
establish  and  require  reasonably 
available  control  technology  (RACT)  for 
Hershey  Chocolate  USA  and 
Pennsylvania  Power  Company,  New 
Castle  Plant.  Hershey  Chocolate  USA  is 
located  in  Dauphin  County, 
Pennsylvania  and  is  a  major  soiuce  of 
nitrogen  oxides  (NOx).  The 
Pennsylvania  Power  Company's  New 


Castle  Plant  is  located  in  Lawrence 
Coimty,  Pennsylvania  and  is  a  major 
source  of  NOx  and  volatile  organic 
compounds  (VOC).  In  the  Final  Rules 
section  of  this  Federal  Register.  EPA  is 
approving  the  Commonwealth's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  The  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule    • 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  July  26.  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  David  L.  Arnold,  Chief, 
Afr  Quality  Planning  and  Information 
Services  Branch,  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103:  and 
the  Pennsylvania  Department  of 
Environmental  Resources,  Bureau  of  Air 
Quality  Control.  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Lewis  at  (215)  814-2185  or  Betty 
Harris  at  (215)  814-2168,  the  EPA 
Region  III  address  above  or  by  e-mail  at 
Iewis.janice@epa.gov  or 
harris.betty@epa.gov.  Please  note  that 
while  questions  may  be  posed  via 
telephone  and  e-mail,  formal  comments 
must  be  submitted,  in  writing,  as 
indicated  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  for  Pennsylvania's  VOC  and  NOx 
RACT  determinations  for  Hershey 
Chocolate  USA  and  Pennsylvania  Power 
Company,  New  Castle  Plant,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication.  Please  note  that  if  EPA 
receives  adverse  comment  for  a  specific 
source  or  subset  of  sources  covered  by 
an  amendment,  paragraph,  or  section  of 
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this  rule,  only  that  amendment, 
paragraph,  or  section  of  that  source  or 
subset  of  sources  will  be  withdrawn. 

Dated:  lune  3.  2002. 
Thomas  C.  Voltaggio. 
Acting  Regional  Administrator,  Region  III. 
(FR  Doc.  02-16037  Filed  6-25-02;  8:45  am] 
■LLMO  COM  asao-80-# 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[DodMt  ID-15  WOBb;  Fm.-7232-2) 

Approval  and  Promulgation  of 
Sandpolnt.  ID,  Air  Quality 
Imptomantatlon  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA  or  "we"). 
ACTION:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  proposes  to  approve  a  State 
Implementation  Plan  (SIP)  revision 
submitted  for  the  Sandpoint 
nonattainment  area  in  Uie  State  of 
Idaho. 

Sandpoint  was  classified  as 
nonattaiiunent  for  particulate  matter 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  micrometers 
(PMio)  pursuant  to  the  Clean  Air  Act 
Amendments  of  1990.  As  a  result,  Idaho 
was  required  to  submit  a  plan  for 
bringing  the  area  into  attainment.  This 
action  proposes  to  approve  the  plan  for 
Sandpoint  submitted  on  August  16. 
1996. 

In  the  Final  Rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  State  Implementation  Plan 
submittal  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  amendment  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  action,  no  further  activity  is 
contemplated.  If  the  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  July  26,  2002. 

ADDRESSES:  Send  written  comments  to: 
Donna  Deneen  (OAQ-107),  Office  of  Air 
Quality,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  State's 


request  and  other  information 
supporting  this  action  are  available  for 
Inspection  during  normal  business 
hours  at  the  following  locations: 
Envirotunental  Protection  Agency, 
Region  10.  Office  of  Air  Quality,  1200 
6th  Avenue,  Seattle,  WA  98101  and  the 
Idaho  Department  of  Enviroimiental 
Quality,  1420  North  Hilton.  Boise,  Idaho 
83706-1255.  Interested  persons  wanting 
to  examine  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Donna  Deneen  (OAQ-107).  Office  of  Air 
Quality.  EPA,  1200  6th  Avenue.  Seattle. 
WA  98101.  (206)  553-6706. 

SUPPLEMENTARY  INFORMATION:  In  the 

Final  Rules  section  of  this  Federal 
Regiatar.  EPA  is  approving  the  State's 
SIP  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action  rule, 
no  further  activity  is  contemplated.  If 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdravm  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  bom  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment.  For  additional  information, 
see  the  Direct  Final  rule  which  is 
located  in  the  Rules  section  of  this 
Federal  Register. 

Dated:  May  30.  2002. 
Ron  KrvizmlMck, 

Acting  Regional  Administrator,  Region  10. 
[FR  Doc.  02-16140  Filed  6-25-02;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pacta  52  and  81 

[AZ-113-0054b:  FRL-7233-7] 

Approval  and  Promulgation  of 
implamantatlon  Plana  and  Daalgnatlon 
of  Araaa  fbr  Air  Quality  Planning 
Purpoaaa:  Arliona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  moderate  area  plan  and  maintenance 
plan  for  the  Payson  area  in  Arizona  and 
grant  a  request  submitted  by  the  State  to 
redesignate  the  area  from  nonattainment 
to  attainment  for  the  air  quality 
standards  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  eqiial 
to  a  nominal  10  micrometers  (PMIO). 
DATES:  Comments  on  this  proposal  must 
be  received  by  July  26.  2002. 

ADDRESSES:  Please  address  your 
comments  to  Dave  Jesson.  Air  Planning 
Office  (AIR-2),  Air  Division.  U.S.  EPA. 
Region  9.  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901.  You  may 
inspect  and  copy  the  rulemaking  docket 
for  this  document  at  the  EPA  Region  DC 
office.  We  may  charge  you  a  reasonable 
fee  for  copying  parts  of  the  docket. 

Copies  of  the  SIP  materials  are  also 
available  for  inspection  at  the  address 
listed  below:  Arizona  Department  of 
Environmental  Quality,  Office  of  - 
Outreach  and  Information,  First  Floor, 
3033  N.  Central  Avenue,  Phoenix,  AZ 
85012-2809 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Jesson,  Air  Plaiming  Office  (AIR- 
2).  EPA  Region  9.  at  (415)  972-3957  or: 
jesson.david9epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Rules  and  Regulations  section  of  this 
Federal  Register,  we  are  approving  the 
moderate  area  plan  and  maintenance 
plan  for  the  Payson  PMIO 
nonattainment  area.  We  are  also 
approving  the  State  of  Arizona's  request 
to  redesignate  the  area  to  attainment. 
We  are  taking  these  actions  without 
prior  proposal  because  we  believe  that 
the  revision  and  request  are  not 
controversial.  If  we  receive  adverse 
comments,  however,  we  will  publish  a 
timely  withdrawal  of  the  direct  final 
rule  and  address  the  comments  in 
subsequent  action  based  on  this 
proposed  rule.  We  do  not  plan  to  open 
a  second  comment  period,  so  anyone 
interested  in  commenting  should  do  so 
at  this  time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
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planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  June  6,  2002. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  02-16105  Filed  6-25-02;  8:45  ami 
BnXmO  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[AZ-10»-0051b;  FRL-7233-4] 

Approval  and  Promulgation  of 
Implamantatlon  Plana  and  Daalgnatlon 
of  Araaa  for  Air  Quality  Planning 
Purpoaaa:  Arizona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  moderate  area  plan  and  maintenance 
plan  for  the  Bullhead  City  area  in 
Arizona  and  grant  a  request  submitted 
by  the  State  to  revise  the  boundaries  and 
redesignate  the  area  from  nonattainment 
to  attainment  for  the  air  quality 
standards  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMlO). 
DATES:  Comments  on  this  proposal  must 
be  received  by  July  26,  2002. 
ADDRESSES:  Please  address  youir 
comments  to  Dave  Jesson,  Air  Planning 
Office  (AIR-2),  Air  Division.  U.S.  EPA. 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901.  You  may 
inspect  and  copy  the  rulemaking  docket 
for  this  document  at  the  EPA  Region  IX 
office.  We  may  charge  you  a  reasonable 
fee  for  copying  parts  of  the  docket. 

Copies  of  the  SIP  materials  are  also 
available  for  inspection  at  the  address 
listed  below:  Arizona  Department  of 
Environmental  Quality,  Office  of 
Outreach  and  Information,  First  Floor, 
3033  N.  Central  Avenue,  Phoenix,  AZ 
85012-2809. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Jesson,  Air  Planning  Office  (AIR- 
2).  EPA  Region  9,  at  (415)  972-3957  or: 
jesson .  david@epa  .gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Rules  and  Regulations  section  of  this 
Federal  Register,  we  are  approving  the 
moderate  area  plan  and  maintenance 
plan  for  the  Bullhead  City  PMIO 
nonattaiiunent  area.  We  are  also 
approving  the  State  of  Arizona's  request 
to  revise  the  area  boimdaries  and 
redesignate  the  area  to  attainment.  We 
are  taking  these  actions  without  prior 
proposal  because  we  believe  that  the 
revision  and  request  are  not 


controversial.  If  we  receive  adverse 
comments,  however,  we  will  publish  a 
timely  withdrawal  of  the  direct  final 
rule  and  address  the  comments  in 
subsequent  action  based  on  this 
proposed  rule.  We  do  not  plan  to  open 
a  second  comment  period,  so  anyone 
interested  in  commenting  should  do  so 
at  this  time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  June  6,  2002. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  DC. 
[FR  Doc.  02-16144  Filed  6-25-02;  8:45  am] 

BUXmO  CODE  6660-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart67 

[Docket  No.  FEMA-P-7607] 

Propoaad  Flood  Elavation 
Datarminationa 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual-chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
conmumity  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respeictive  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E..  Chief.  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  FEMA,  500 
C  Street,  SW.,  Washington,  DC  20472, 
(202)  64&-3461  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  FEMA 
proposes  to  make  determinations  of 
BFEs  and  modified  BFEs  for  each 


community  listed  below,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104, 
and  44  CFR  67.4(a). 

These  proposed  BFEs  and  modified 
BFEs.  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3,  are  the  mJPiTnnm  diat  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
conmumity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Administrator  for  Federal 
Insiuance  and  Mitigation 
Administration  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30. 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 
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List  of  Subjects  in  44  CHI  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  record  keeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 


PART  67— (AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 


f  67.4    Propoeed  flood  elevation 
delsnnlnation. 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Souroe  of  flooding  and  location  of  referenced  elevation 


•Elevation  in  feet  (NGVD) 


Existing         Modified 


Communities  affected 


None 


None 


None 


None 
None 


None 
None 


288 


295 


288 

319 


Qraenbrier  Creek: 

Approximately  200  feet  downstream  of  the  con- 
fluence of  Little  Greentxier  Creek. 
Approximately  7.100  feet  upstream  of  the  Town  of 
Woosler  corporate  limits. 
Qreenbrier  Creek  Trilxjtary  No.  2: 

At  the  mouth  of  Qreenbdef  Creek  Tributary  No.  2 

Approximately  1.350  feet  upstream  of  Green  Valley 
Road. 
Qreenbrief  Creek  Tributary  No.  3: 

At  the  mouth  of  Qreent)rier  Creek  Tritxjtary  No.  3 

Approximately  50  feet  upstream  of  a  private  drive 
about  1 ,600  feet  upstream  of  Reed  Road. 
Skyline  Creek: 

At  the  mouth  of  Skyline  Creek 

Approximately  725  feet  upstream  of  Green  Valley 
Road. 

Maps  are  available  for  inspection  at  City  Hall,  7  Reed  Road,  Wooeter,  Arkansas. 

Send  comments  to  The  Honorable  Johnnie  D.  Storw,  Mayor,  Town  of  Wooeter,  P.O.  Box  43.  Woosler,  Arkansas  72181. 
Maps  are  available  for  inspectkm  at  ttie  Community  Map  Repository,  801  Locust  Street,  Conway,  Arkansas. 
Send  cements  to  The  Honorable  John  Wayne  Carter,  Judge.  Faulkner  County,  801  Locust  Street,  Conway,  Adtansas  72032. 


325 


292 

312 


Town  of  Woosler,  Faulkner  County. 


Town  of  Wooster,  Faulkner  County. 


Town  of  Woosler. 


Town  of  Wooster,  Faulkner  County. 


Penique  Creek: 

Approximately  260  feet  upstream  of  State  Highway 

79. 
Just  downstream  of  Church  Street 


•453 


•535 


•452 
•533 


St.  Charies  County,  City  of  O'Falkm,  City  of  St.  Paul. 
City  of  Lake  St.  Louis. 


Maps  are  available  for  inapectton  at  ttte  County  Adminlstnrtkxi  Buikflng,  201  North  Second  Street,  Room  420,  St.  Charies,  Missouri. 
Send  comments  to  Mr.  Joe  Ortwerth,  St.  Ctiartes  County  Executive.  100  North  Third  Street,  Suite  318,  St.  Charies.  Missouri  63301. 
Maps  ars  available  for  inspectkxi  at  City  Hall,  138  South  Main  Street.  O'FaHon,  Missouri. 

Send  comments  to  The  Honorable  Paul  Renaud,  Mayor,  City  of  O'FaHon,  100  North  Main  Street,  O'Falton,  Missouri  63366. 
Maps  are  available  for  Inspectton  at  City  Hall,  St.  Paul,  Missouri  63366. 

Send  comments  to  The  Honorable  Jay  Sigmund,  Mayor,  City  of  St.  Paul,  1265  Lydia  Lane,  St.  Paul,  Missouri  63366. 
Maps  are  available  for  inspeclran  at  City  Hall,  1000  Lake  St.  Louis  Boulevard,  Lake  St.  Louis,  Missouri. 

Send  comments  to  The  Honorable  Mtehael  Potter,  Mayor,  City  of  Lake  St.  Louis,  1000  Lake  St.  Louis  Boulevard.  #16,  Lake  St  Louis,  Mis- 
souri 63367. 


CaMonwood  Creak' 

^^y^%Wm09  WwW^^^S    %^I^FW^» 

Just  upstream  of  SE  141h  Sirsal 

•464  

•529' 

•457  

•583 

•487  

•548 

•486 

•496  

•466  

None 

•473  

r^one 

•467 
•531 

•4i58 

•592 

•486 

•547 

•494 
*48S 

•467 
•488 

•474 

•488 

City  Of  Dallas,  City  Of  Grand  Prairie. 

City  of  Dallas,  City  of  Gariand,  City  of  Mesquite, 

Sunnyvate. 
Dallas  County. 

City  of  Gariand. 

City  of  Grand  Prairie. 

City  of  Dallas,  City  of  Grand  Prairie. 

CHy  of  Qmnd  Prairie. 

• 
• 

Approximately  /UO  tset  upstream  of  Great  Southwest 
Parimay. 
Duck  Creek: 

Approximately  6UU  feet  downstrsam  of  Collins  Road 

Just  downstream  of  BeWine  Road 

Town  of 

South  Fork  Cottonwood  Creek. 

Approxinurtely  150  feet  downstream  of  Carrier  Parit- 
way. 

Just  downstream  of  Great  Southwest  Parieway  

Stream  2C2: 

At  Hie  mouth  of  Stream  2C2 

Approximalely  630  feel  upstream  of  Glenbrook  Drive 
Stream  801: 

At  Ifie  mouth  of  Stream  801 

Approximately  50  feet  downstrsam  of  Belt  Line  Road 
Stream  803: 

Approximalely  300  feet  downstream  of  Souttteast  4lh 

Street. 
Approximately  75  feet  downstream  of  South  Center 
Street. 
Stream  806: 
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Source  of  flooding  and  kx»tk>n  of  referenced  elevatk>n 


'Elevatkm  in  feet  (NGVD) 


Existing 


•504  . 
None 


•495 


Hone 


Modified 


•505 
•544 


•496 
•512 


Communities  affected 


City  of  Grand  Prairie. 


City  of  Grand  Prairie. 


At  the  mouth  of  Stream  8D6 

Approximately   2,350  feet  upstream   of  Aricansas 
Lane. 
Stream  8D7: 

Approximately  2,000  feet  downstream  of  Sherman 
Street. 

Approximately   50   feet   downstream    of   Stierman 
Street. 

IMaps  are  available  for  inspectk>n  at  the  Administratkxi  BuikUng,  41 1  Elm  Street,  4th  Fkx>r,  Dallas.  Texas. 
Send  comments  to  The  Honorable  Lee  F.  Jackson,  County  Judge,  Dallas  County,  Administratkxi  BuiMing,  411  Elm  Street  2nd  Ftoor,  Dallas. 

Texas  75202. 
Maps  are  available  for  inspection  at  320  East  Jefferson  Boulevard,  Dallas,  Texas. 

Send  comments  to  The  Honorable  Ron  Kirtc.  Mayor,  City  of  Dallas,  City  Hall.  ISOO^arilla  Street.  Dallas,  Texas  75201-6390. 
Maps  are  available  for  inspectkxi  at  200  North  5th  Street,  Gariand,  Texas. 

Send  comments  to  The  Honorable  Jim  Spence.  Mayor,  City  of  Gariand,  200  North  5th  Street.  P.O.  Box  469002,  Gariand,  Texas  75046-9002. 
Maps  are  availat^  for  inspectkm  at  the  City  Devetopment  Center,  206  West  Church  Street,  Grand  Prairie,  Texas. 
Send  comments  to  The  Honorable  Charies  England,  Mayor,  City  of  Grand  Prairie.  317  College  Street,  Grand  Prairie,  Texas  75053-4045. 
Maps  are  available  for  inspection  at  320  East  Jefferson  Boulevard,  Dallas.  Texas. 

Send  comments  to  The  Honorable  Mike  Anderson,  Mayor,  City  of  Mesquite,  P.O.  Box  850137,  Mesquite,  Texas  75185-0137. 
Maps  are  available  for  inspectkm  at  537  Long  Creek  Road.  Sunnyvale,  Texas. 
Send  comments  to  The  Honorable  Jim  Phaup,  Mayor,  Town  of  Sunnyvale,  537  Long  Creek  Road.  Sunnyvale,  Texas  75182. 


•Natk)nal  Geodetk:  Vertnal  Datum 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  )une  18,  2002. 
Robert  F.  Shea, 

Acting  AdmimstmtoT,  Federal  Insurance  and 
Mitigation  Administration. 
[FR  Doc.  02-15934  Filed  6-25-02;  8:45  am] 
BMUNG  COOC  6nS-04-^ 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Admlnlatration 

49CFRPart541 

[Dodwt  No.  NHTSA-2002-12231] 
RIN  2127-AI46 

Federal  Motor  Vehicle  Thaft  Prevention 
Standard 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
action:  Notice  of  proposed  rulemaking. 

summary:  Pursuant  to  the  Motor  Vehicle 
Theft  Law  Enforcement  Act  of  1984, 
NHTSA  issued  the  Federal  Motor 
Vehicle  Theft  Prevention  Standard 
requiring  specified  parts  of  high-theft 
vehicles  to  be  marked  with  an 
identifying  number.  The  Ahti  Car  Theft 
Act  of  1992  requires  NHTSA  to  conduct 
a  rulemaking  to  extend  the  parts 
marking  requirements  of  that  Standard 
to  all  passenger  cars  and  multipurpose 
passenger  vehicles  with  a  gross  vehicle 
weight  rating  of  6,000  pounds  or  less. 


regardless  of  theft  rate,  imless  the 
Attorney  General  finds  that  such  a 
requirement  would  not  substantially 
inhibit  chop  shop  operations  and  motor 
vehicle  thefts.  The  Attorney  General  has 
examined  the  evidence  and  concluded 
that  the  standard  should  be  extended. 
Therefore,  NHTSA  is  required  to  issue 
this  proposal  to  extend  the  parts 
marking  requirements  to  all  passenger 
cars  and  multiptirpose  passenger 
vehicles  with  a  gross  vehicle  weight 
rating  of  6,000  pounds  or  less,  and  to 
light  duty  trucks  with  major  parts  that 
are  interchangeable  with  a  majority  of 
the  covered  major  parts  of  multipurpose 
passenger  vehicles. 

DATES:  Comments  must  be  received  on 
or  before  August  26,  2002. 

ADDRESSES:  You  may  submit  your 
comments  in  writing  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 
Alternatively,  you  may  submit  your 
comments  electronically  by  logging  onto 
the  Docket  Management  System  (DMS) 
website  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/hifo"  to 
view  instructions  for  filing  your 
comments  electronically.  Regardless  of 
how  you  submit  your  comments,  you 
should  mention  the  docket  niunber  of 
this  document.  You  can  find  the  docket 
number  at  the.beginning  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  and  policy  issues,  you  may 
call  Deborah  Mazyck,  Office  of  Planning 


and  Consimier  Programs,  (Telephone: 
202-366-0846)  (Fax:  202-493-2290). 

For  legal  issues,  you  may  call  Dion 
Casey,  Office  of  Chief  Coimsel 
(Telephone:  202-366-2992)  (Fax:  202- 
366-3820). 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washinfiton,  DC  20590. 

You  may  call  Docket  Management  at 
202-366-9324.  You  may  visit  the 
Docket  from  10a.m.  to  5  p.m.,  Monday 
through  Friday. 

A  copy  of  the  draft  justification 
statement  for  the  proposed  collection  of 
information  associated  with  this 
rulemaking  may  be  obtained  by 
contacting  Walter  Culbreath,  NHTSA 
Information  Collection  Clearance 
Officer,  Office  of  Administration 
(Telephone:  202-366-1566).  Please 
identify  the  relevant  collection  of 
information  by  referring  to  OMB 
Clearance  No.  2127-0510.  A  copy  of  the 
draft  justification  statement  will  also  be 
available  in  the  docket.  The  docket 
number  is  in  the  heading  of  this  notice. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

L  Background 

A.  The  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984 

B.  The  Anti  Car  Theft  Act  of  1992 

C.  The  Attorney  General's  Initial  Review 
and  Findings 

11.  Problem  Description 

A.  Motor  Vehicle  Theft 

B.  Costs  of  Motor  Vehicle  Theft 
UI.  Effectiveness  of  Parts  Marking 

A.  Deterring  Motor  Vehicle  Thefts 
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B.  Cost  of  Parts  Marking 

IV.  Agency  Proposal 

A.  Expansion  of  the  Parts  Marking 
Requirements 

B.  Permanence  of  Markings 

1.  The  1984  Final  Rule 

2.  The  1986  Response  to  Petitions  for 
Reconsideration 

3.  The  1998  Report  to  Congress 

4.  The  1999  Abl  Associates  Report  to  the 
Attorney  General 

5.  The  2(K)0  Attorney  General's  Initial 
Review 

6.  Questions  on  More  Permanent  Methods 
of  Parts  Marking 

C.  Marking  Air  Bags  and  Window  Glazing 

D.  Exemptions 

E.  Small  Volume  Manufacturers 

V.  Costs  and  Benefits 

A.  Costs 

B.  Benefits 

VI.  Rulemaking  Analyses  and  Notices 

I.  Background 

A.The  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1 984 

In  1984,  Congress  enacted  the  Motor 
Vehicle  Theft  Law  Enforcement  Act  (the 
1984  Theft  Act)  in  response  to 
escalating  motor  vehicle  thefts.^  The 
1984  Theft  Act  was  designed  to  reduce 
the  incidence  of  motor  vehicle  thefts 
and  simplify  the  tracing  and  recovery  of 
parts  from  stolen  vehicles.  The  1984 
Theft  Act  directed  NHTSA  to  issue  a 
theft  prevention  standard  requiring 
vehicle  manufacturers  to  mark  major 
parts  of  high-theft  passenger  car  lines 
with  identifying  nimibers  or  symbols. ^ 

In  response,  NHTSA  issued  the 
Federal  Motor  Vehicle  Theft  Prevention 
Standard  (49  CFR  part  541).  (SO  FR 
43166,  October  24, 1985).  The  standard 
applies  only  to  those  motor  veliicle  lines 
that  the  agency  has  designated  as  high- 
theft.^  Manufacturers  of  these  high-theft 
passenger  motor  vehicle  lines  must 
mark  the  following  "major  parts"  in 
those  lines  with  the  vehicle 
identification  number  (VIN):  Engine, 
transmission,  hood,  fenders,  side  and 
rear  doors  (including  sliding  and  cargo 


>  Pub.  L.  98-547. 

'The  1984  Tlieft  Act  is  codified  at  49  U.S.C. 
33101.  el  seq.  Section  33102(a)(1)  reads:  "The 
standard  shall  apply  to — (A)  covered  major  parts 
that  manufacturers  install  in  passenger  motor 
vehicles  in  lines  designated  under  section  33104  of 
this  title  as  high  theft  lines;  and  (B)  major 
replacement  parts  for  the  major  parts  described  in 
clause  (A)  of  this  paragraph."  Section  33101(10) 
defines  a  "passenger  motor  vehicle"  as  including  "a 
multipurpose  passenger  vehicle  or  light  duty  truck 
when  that  vehicle  or  truck  is  rated  at  not  more  than 
6.000  pounds  gross  vehicle  weight. 

'  Appendix  C  to  part  541  specifies  the  criteria  for 
selecting  lines  that  are  likely  to  have  high  theft 
rates,  and  thus  are  subject  to  the  parts  marking 
requirements.  These  criteria  include:  the  retail  price 
of  the  vehicle  line;  the  vehicle  image  or  marketing 
strategy;  the  vehicle  lines  with  which  the  line  is 
intended  to  compete,  and  the  theft  rates  of  those 
lines;  the  theft  rate  for  the  line;  and  the  presence 
or  absence  of  any  theft  prevention  devices. 


doors  and  decklids,  tailgates,  or 
hatchbacks,  whichever  is  present), 
bumpers,  quarter  panels,  and  pickup 
boxes  and/or  cargo  boxes.'*  (50  FR 
43166,  October  24, 1985).  The  standard 
also  requires  replacement  parts  for  these 
parts  to  be  marked  with  the 
manufacturer's  registered  trademark,  or 
some  other  unique  identifier,  and  the 
letter  "R."  ^  The  standard  became 
effective  beginning  with  the  1987  model 
year. 

Manufacturers  can  meet  the  parts 
marking  requirements  with  indelibly 
marked  labels  that  cannot  be  removed 
without  becoming  torn  or  rendering  the 
number  on  the  label  illegible.  If 
removed,  the  labels  must  leave  a  residue 
on  the  part  after  being  removed  so  that 
investigators  will  have  evidence  that  a 
label  was  originally  present.  Alteration 
of  the  number  on  the  label  must  leave 
traces  of  the  original  number  or 
othenvise  visibly  alter  the  appearance  of 
the  label  material.  A  replacement  major 
part  must  be  marked  with  the  registered 
trademark  of  the  manufacturer  of  the 
replacement  part,  or  some  other  unique 
identifier,  and  the  letter  "R". 

The  1984  Theft  Act  allowed  for  an 
exemption  from  the  parts  marking 
requirements  for  certain  vehicle  lines  in 
which  antitheft  devices  were  installed 
as  standard  equipment.  The  1984  Theft 
Act  limited  each  manufacturer  to  two 
new  exemptions  per  model  year.^  The 
manufacturer  must  petition  NHTSA  to 
obtain  an  exemption.  The  agency  grants 
the  exemption  if  it  determines  that  the 
devices  are  likely  to  be  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  the  parts 
marking  requirements. 

B.  The  AnU  Car  Theft  Act  of  1992 

In  1991,  NHTSA  submitted  a  report  to 
Congress  assessing  the  motor  vehicle 
theft  problem  and  evaluating  the 
effectiveness  of  parts  marking.^  At  that 
time,  however,  only  two  years  of  theft 
and  recovery  data  were  available  for 
vehicles  with  marked  parts.  As  a  result, 
the  agency  could  not  obtain  evidence  of 
the  effectiveness  of  parts  marking 


*  The  engine  and  transmission  may  be  marked 
with  either  the  17-digit  VIN  or  an  8-digit  VIN 
derivative. 

>49  CFR  541.6. 

"NHTSA's  procedures  for  exempting  vehicles 
from  the  theft  prevention  standard  are  contained  in 
49  CFR  part  543.  Manufacturers  were  allowed  two 
exemptions  per  model  year  through  the  1996  model 
year.  Beginning  with  the  1997  model  year, 
manufacturers  were  allowed  one  exemption  per 
model  year. 

'  Auto  Theft  and  Recovery:  Effects  of  the  Motor 
Vehicle  Theft  Law  Enforcement  Act  of  1984,  Report 
to  Congress,  Match  1991.  The  1984  Theft  Act 
required  this  report. 


through  statistical  analysis  of  theft  and 
recovery  rates. 

Nevertheless,  the  agency  found  wide 
support  for  parts  marking  in  the  law 
enforcement  community.  Investigators 
stated  that  parts  marking  provided  them 
with  a  valuable  tool  for  detecting, 
apprehending,  and  prosecuting  vehicle 
thieves.  After  considering  the  evidence 
and  public  comments  obtained  diuing 
the  preparation  of  the  1991  report,  the 
agency  recommended  that  the  theft 
prevention  standard  be  continued  with 
minor  changes." 

As  a  result  of  the  agency's 
recommendations  and  other 
information.  Congress  enacted  the  Anti 
Car  Theft  Act  of  1992  (the  1992  Theft 
Act).  The  1992  Theft  Act  extended  Uie 
parts  marking  requirements  to 
multipurpose  passenger  vehicles 
(MPVs)  (i.e.,  passenger  vans  and  sport- 
utility  vehicles)  and  light  duty  trucks 
(pickup  trucks  and  cargo  vans)  with  a 
gross  vehicle  weight  rating  (GVWR)  of 
6,000  pounds  or  less  that  NHTSA 
designated  as  high-theft.  The  1992  Theft 
Act  also  extended  the  parts  marking 
requirements  to  selected  motor  vehicle 
lines  that  were  below  the  1990/1991 
median  theft  rate. 

As  in  the  1984  Theft  Act.  the  1992 
Theft  Act  required  NHTSA  to  report  to 
Congress  on  the  effects  of  the  Act  on 
trends  in  motor  vehicle  thefts  and 
recovery  by  1997.9  jhe  1992  Theft  Act 
also  required  the  Attorney  General  to 
submit  two  reports,  an  initial  review  of 
the  effectiveness  of  parts  marking,*"  and 
a  long-range  review  of  the  effectiveness 
of  parts  marking  *'  to  the  Secretary  of 
Transportation.  The  1992  Theft  Act 
requires  the  Attorney  General  to  make  a 
finding  that  the  Secretary  shall  extend 
the  standard  imless  the  Attorney 
General  finds  instead  that  extending  the 
standard  would  not  substantially  inhibit 


"The  agency  recommended  the  following 
changes:  (1 )  That  the  agency  be  allowed  to  establish 
a  median  theft  rate  based  on  data  from  the  most 
current  model  year;  (2)  that  the  agency  be  allowed 
to  re-designate  a  car  line  hom  likely  high  theft  to 
likely  low  theft  if  that  line  had  proved  to  be  below 
an  established  median  theft  rate  for  a  specified 
numl>er  of  years;  and  (3)  that  manufacturers  be 
allowed  an  unlimited  number  of  exemptions  for 
vehicles  with  anti-theft  devices  installed  as 
standard  equipment. 

"  A  copy  of  this  report.  Auto  Theft  and  Recovery: 
Effects  of  the  Anti  Car  Theft  Act  of  1992  and  the 
Motor  Vehicle  Theft  Law  Enforcement  Act  of  1984, 
Report  to  Congress,  |uly  1998,  has  been  placed  in 
the  docket.  The  agency  published  a  preliminary 
version  of  this  report  in  the  Federal  Regialer  on 
June  26, 1997,  and  requested  comments  on  it.  (62 
FR  34494). 

">49  U.S.C.  33103(c).  The  Act  does  not  specify  a 
due  date  for  the  initial  review. 

>>  49  U.S.C.  33103(d).  The  Act  mandates  that  the 
long-range  review  lie  completed  by  Decemlier  31, 
1999. 
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chop  shop  operations  and  motor  vehicle 
thefts. 

Under  the  1992  Theft  Act,  the 
Secretary  of  Transportation  is  required 
to  apply  the  parts  marking  requirements 
to  the  remaining  lines  of  passenger 
motor  vehicles  (except  light  duty  trucks) 
if  the  Attorney  General  finds  in  the 
initial  review  that  they  should  be  so 
applied.*  2 

C.  The  Attorney  General's  Initial  Review 
and  Findings 

On  luly  21,  2000.  the  Attorney 
General  submitted  the  initial  review  to 
NHTSA.  The  Attorney  General  has  not 
yet  completed  the  long-range  review. 

In  the  July  21,  2000  initial  review,  the 
Attorney  General  reported  to  the 
Secretary  of  Transportation  on  the 
effectiveness  of  the  parts  marking 
requirements."  The  Attorney  General 
concluded: 

After  conducting  an  initial  review  of  the 
effectiveness  of  the  vehicle  theft  prevention 
standard  as  required  by  the  Act,  I  have 
determined  that  the  available  evidence 
warrants  application  of  the  vehicle  theft 
prevention  standard  to  the  remaining  motor 
vehicle  lines.  That  is,  the  evidence  does  not 
support  a  finding  that  requiring  motor 
vehicle  manufacturers  to  mark  major  parts  in 
all  motor  vehicle  lines  will  not  substantially 
inhibit  chop  shop  operations  and  motor 
vehicle  thefts.  Therefore,  the  parts  marking 
requirement  should  be  expanded. 

The  Attorney  General  based  this 
conclusion  on  information  from  several 
sources,  including  data  from  the  Federal 
Bureau  of  Investigation  (FBI),  which 
reported  automobile  thefts  by  model, 
model  year,  state,  and  registration  year 
from  1981  through  1995,  and  R.J.  Polk, 
Inc.,  which  provided  data  on  car 
registrations  for  that  time  period.  The 
Department  of  Justice  (DOJ)  also 
contracted  with  Abt  Associates  to  report 
on  the  effectiveness  of  automobile  parts 
marking.  ^^ 

n.  Problem  Description 

A.  Motor  Vehicle  Theft 

Motor  vehicle  thefts  occur  for  a 
variety  of  reasons  that  can  generally  be 


"  The  "remaining  lines"  referred  to  are  lines  of 
passenger  cars  and  MPVs  that  have  not  l>een 
designated  as  high-theft  vehicle  lines.  The  term 
does  not  refer  to  lines  of  light  duty  trucks,  which 
would  continue  to  be  subject  to  the  procedures  for 
selecting  vehicle  lines  subject  to  the  parts  marking 
requirements  regardless  of  the  Attorney  General's 
findings.  As  in  the  past,  lines  of  light  duty  trucks 
would  be  subject  to  the  parts  marking  requirements 
only  if  NHTSA  designated  them  as  high-theft 
vehicle  lines. 

"  A  copy  of  the  initial  review  has  been  placed  in 
the  docket. 

i«  Abt  Associates,  "An  Evaluation  of  the 
Effectiveness  of  Automobile  Parts  Marking  on 
Preventing  Theft,"  )uly  1, 1999.  A  copy  of  this 
report  has  been  placed  in  the  docket. 


used  to  group  thefts  into  two  categories: 
professional  and  non-professional.  ^^ 
Professionals  steal  vehicles  primarily  for 
three  purposes:  chop  shop  operations, 
theft  and  retag,  and  thefts  for  export. 

Chop  shop  operations  are  businesses 
that  acquire  stolen  vehicles  or  hire 
thieves  to  provide  vehicles  so  that  parts 
can  be  removed  and  sold  for  profit. 
These  parts  may  eventually  be  bought 
by  others  to  repair  damaged  vehicles 
since  they  sell  for  substantially  less  than 
original  equipment  parts. 

Theft  and  retag  occurs  when  vehicles 
are  stolen  and  sold  for  profit  to  be 
registered  under  another  VIN<  The  new 
VIN  and  title  are  obtained  by  purchasing 
a  junked  vehicle  of  the  same  make  and 
model.  The  VIN  plate  is  transferred  bom 
the  junked  vehicle  to  the  stolen  vehicle, 
and  the  title  is  altered  to  match  the 
stolen  vehicle. 

Thefts  for  export  occur  when  vehicles 
are  stolen  and  illegally  shipped  out  of 
the  United  States  to  be  sold  for  profit. 

Non-professionals  steal  vehicles 
primarily  for  three  purposes:  insurance 
fraud,  concealing  one's  identity  while 
committing  another  crime,  and  joyriding 
or  temporary  transportation. 

An  individual  commits  insilrance 
fraud  by  "stealing"  his  or  her  own 
vehicle,  or  having  somebody  else 
"steal"  and  hide  it,  so  he  or  she  can 
collect  its  insured  value.  After  the 
insurance  company  pays,  the  vehicle 
may  be  abandoned  by  die  thieves, 
eventually  recovered,  and  end  up  as  the 
property  of  the  insurance  company. 
Insurance  fraud  usually  occurs  when 
the  owner  is  in  financial  distress  or  the 
actual  value  of  a  vehicle  is  much  lower 
than  its  insured  value. 

Non-professional  vehicle  thieves  also 
steal  vehicles  to  conceal  their  identity 
while  committing  another  crime,  since 
the  stolen  vehicle  cannot  easily  be 
traced  to  the  criminal.  These  thieves 
usually  use  stolen  vehicles  for 
transportation  to  and  from  the  scene  of 
the  crime.  Such  vehicles  usually  are 
abandoned  soon  afterward  and 
eventually  recovered. 

Finally,  non-professionals  steal 
vehicles  for  joyriding  or  temporary 
transportation.  Such  vehicles  are 
usually  abandoned  and  recovered  after 
a  matter  of  hours  or  days. 

According  to  data  bom  the  FBI's 
National  Crime  Information  Center 
(NCIC),  almost  1.2  million  motor 
vehicles  were  stolen  in  1995.  Passenger 
cars  accounted  for  71  percent  of  all 
motor  vehicle  thefts  in  1995.  Light  duty 
trucks  and  MPVs  accounted  for  24 


percent.  The  remaining  five  percent 
were  thefts  of  motorcycles,  buses,  and 
heavy  trucks. 

Of  the  more  than  1  million  vehicles 
stolen  each  year,  approximately  200,000 
are  never  recovered.  Chop  shop 
operations,  theft  and  retagging,  thefts  for 
export,  and  insurance  fraud  are  believed 
to  account  for  most  of  the  unrecovered 
vehicles. 

B.  Costs  of  Motor  Vehicle  Theft 

The  overall  cost  of  motor  vehicle 
thefts  to  the  United  States  economy  is 
difficult  to  estimate.  Not  all  thefts  are 
reported.  The  precise  value  of  stolen 
and  recovered  vehicles  may  be 
unknown.  Moreover,  ancillary  costs, 
such  as  insurance  administration,  police 
work,  and  the  loss  of  victims'  time  (i.e., 
filling  out  reports,  appearing  in  court, 
acquiring  substitute  transportation,  etc.)- 
are  difficult  to  gauge. 

However,  motor  vehicle  theft  is  the 
number  one  property  crime  in  the 
United  States.  The  FBI  estimates  that  in 
calendar  year  2000,  there  were 
1,165,559  reported  stolen  vehicles  with 
an  average  value  of  $6,682;  thus,  the 
total  value  of  vehicles  stolen  was  almost 
$7.8  billion.  »6 

m.  EffiectiTeness  of  Parts  Marking 

A.  Deterring  Motor  Vehicle  Thefts 

Parts  marking  deters  motor  vehicle 
theft  and  aids  theft  investigators  in 
several  ways.  First,  when  a  car  is  stolen, 
as  long  as  the  marking  on  at  least  one 
part  remains  intact,  investigators  can 
more  easily  trace  the  car  to  its  owner,' 
prove  it  was  stolen,  and  make  an  arrest. 
Second,  motor  vehicle  theft 
investigators  in  many  jurisdictions  have 
been  given  the  authority  to  seize  parts 
or  vehicles  when  markings  have  been 
damaged  or  removed.  Third, 
investigators  in  most  jurisdictions  treat 
the  absence  of  intact  markings  as  a  "red 
flag"  indicating  a  need  for  fiuther 
investigation.  Fourth,  in  those 
jurisdictions  requiring  inspections  of 
restored  cars  before  they  can  be  re-tiUed, 
parts  marking  assists  officers  in 
identifying  vehicles  that  have  been 
reassembled  using  stolen  parts. 

Parts  marking  also  aids  in  prosecuting 
chop  shop  owners  and  dealers  in  stolen 
vehicles  and  parts.  The  ease  with  which 
thieves,  operators  of  chop  shops,  and 
dealers  in  stolen  parts  can  be  prosecuted 
is  a  significant  deterrent  to  motor 
vehicle  theft  and  the  operation  of  chop 
shops. 


"This  discussion  is  a  summary  of  the  1998 
report  NHTSA  submitted  to  Congress.  A  copy  of 
this  report  has  l)een  placed  in  the  docket. 


>e  Federal  Bureau  of  Investigation,  "Crime  in  the 
United  States,  2000."  pp.  53  and  286  This  report 
can  be  found  on  the  FBI  website  at  http:// 
'www.fbi.gov/ucT/ucT.htm. 
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NHTSA  believes  that  parts  marking 
deters  professional  rather  than  non- 
professional motor  vehicle  thieves.  Parts 
marking  allows  law  enforcement 
agencies  to  identify  stolen  vehicles  or 
parts  removed  from  stolen  vehicles. 
This  makes  it  more  difficult  for 
professional  thieves  to  market  stolen 
vehicles  and  parts,  and  aids  officials  in 
apprehending  and  prosecuting 
professional  thieves. 

Parts  marking  probably  does  not  deter 
non-professional  thieves  who  steal 
motor  vehicles  to  use  for  joyriding  or 
temporary  transportation  since  these 
thieves  do  not  intend  to  re-sell  the 
vehicles  or  their  parts.  Non-professional 
thieves  probably  are  deterred  more  by 
anti-theft  devices  (e.g.,  car  alarms)  that 
make  vehicles  more  difficult  to  steal. 

Abt  Associates  conducted  an  analysis 
of  auto  theft  data  to  determine  the 
effectiveness  of  parts  marking.  NHTSA 
provided  Abt  Associates  with  theft  and 
recovery  data.  NHTSA's  data  came  bom 
two  principal  sources:  the  FBI,  which 
reported  automobile  thefts,  and  R.J. 
Polk.  Inc.,  which  provided  data  on  car 
registrations.  Both  data  sets  were 
classified  by  model,  model  year,  state, 
and  registration  year  from  1984  through 
1995.  Taken  together,  these  two  sets  of 
data  yielded  estimates  of  the  automobile 
theft  rates  for  that  time  period. 

NHTSA  also  provided  Abt  Associates 
with  information  indicating  which  cars 
were  subject  to  the  parts  marking 
requirements.  Abt  Associates 
augmented  these  data  by  adding 
information  based  on  Census  statistics 
and  FBI  Uniform  Crime  Reports,  and 
analyzing  data  on  automobile  theft  from 
the  National  Crime  Victimization 
Survey  (NCVS.) 

Abt  AJssociates'  best  estimate  is  that 
between  33  and  158  fewer  cars  are 
stolen  by  professional  thieves  per 
100,000  cars  that  were  marked  between 
1987  and  1995.  Abt  Associates  stated 
that  they  were  not  confident  that  the 
statistical  analysis  accurately  estimated 
the  effect  of  parts  marking  for  various 
reasons.  Nevertheless,  Abt  Associates 
stated  that  the  available  evidence  is 
consistent  with  the  conclusion  that 
parts  marking  does  reduce  automobile 
theft,  even  if  the  size  of  the  effect  is 
uncertain. 

This  finding  is  consistent  with  the 
findings  in  NHTSA's  1998  Report  to 
Congress.  The  agency  was  unable  to 
generate  reliable  quantitative  estimates 
of  the  effectiveness  of  parts  marking. 
However,  the  agency's  analysis  found 
several  indications  that  parts  marking 
was  having  beneficial  effects.  For 
example,  tthe  agency  noted  that  for 
model  years  1986  and  1987,  when  the 
parts  marking  requiremeqts  were 


introduced,  cars  with  marked  parts  had 
lower  theft  rates  than  expected,  while 
those  with  unmarked  parts  had  higher 
rates  than  expected.  ^^ 

B.  Cost  of  Parts  Marking 

The  1984  Theft  Act  limits  the  cost 
that  may  be  imposed  by  the  parts 
marking  requirements  to  $15  per  vehicle 
(in  1984  dollars].'"  However,  the  Act 
permits  the  cost  limit  to  be  adjusted  for 
inflation,  based  on  the  Consumer  Price 
Index.'"  The  limit  in  2000  dollars, 
which  NHTSA  is  using  for  purposes  of 
this  proposed  rule,  is  $24.86  per 
vehicle.  2° 

Based  on  a  1988  NHTSA  study,  the 
agency  estimated  that  the  average  cost  of 
parts  marking  was  $4.14  per  vehicle  in 
1988  dollars.^'  This  cost  estimate  took 
into  account  overhead  costs  and  profit, 
hut  excluded  the  cost  of  marking 
engines  and  transmissions,  whidi  were 
marked  prior  to  the  1984  Theft  Act,  and 
thus  not  included  in  the  statutory  limit. 
Based  on  the  Consumer  Price  Index,  the 
agency  estimates  that  the  cost  of  parts 
marking  is  $6.03  per  vehicle,  an  amount 
well  within  the  statutory  limit  of  $24.86. 

In  its  1998  Report  to  Congress, 
discussed  in  greater  detail  below, 
NHTSA  estimated  that  in  order  to  be 
cost  effective,  parts  marking  would  have 
to  reduce  by  two  percent  theft  among 
vehicles  that  were  up  to  three  years 
old.22 

IV.  Agency  PiopoMl 

A.  Expansion  of  the  Parts  Marking 
Requirements 

As  noted  above,  the  1992  Theft  Act 
requires  the  Secretary  of  Transportation 
to  apply  the  parts  marking  requirements 
to  the  remaining  lines  of  passenger 
motor  vehicles  (except  light  duty  trucks) 
unless  the  Attorney  General  finds  in  the 
initial  review  that  such  a  requirement 
would  not  substantially  inhibit  chop 
shop  operations  and  motor  vehicle 
thefts.  As  noted  above,  after  studying 
the  available  evidence,  the  Attorney 
General  concluded  that  the  evidence 


*'  The  agency  noted  that  this  effect  weakened  as 
the  cars  aged,  probably  because  professional  thieves 
learned  how  to  obliterate  the  markings  and  found 
them  less  of  a  deterrent. 

••49  U.S.C  33105(a). 

'•49  use.  33105(c). 

">  In  setting  this  limit,  Congress  intended  MPVs 
and  light  duty  trucks  with  a  GVWR  of  6,000  pounds 
or  less  to  be  included  in  the  cost  estimate  for  parti 
marking  motor  vehicles,  event  though  these 
vehicles  were  excluded  from  the  parts  marking 
requirements. 

'<  "Evaluation  of  Methods  and  CoeU  to  Mark 
Vehicle  Parts  for  Theft  Prevention:  Volume  1" 
NHTSA,  DOT  HS  87,  616,  September  1968. 

"  Abt  Associates  concluded  that  the  parts 
nuirking  requirements  would  be  cost  eftsctive  if 
they  prevented  from  8  to  19  car  thefts  per  100.000 
marked  can. 


does  not  support  a  finding  that  requiring 
motor  vehicle  manufacturers  to  mark 
major  parts  in  all  motor  vehicle  lines 
would  not  substantially  inhibit  chop 
shop  operations  and  motor  vehicle 
thefts  and  therefore  found  that  the 
standard  should  be  extended. 

Accordingly,  the  agency  is  proposing 
that  the  parts  marking  requirement  be 
applied  to  all  "remaining  lines,"  which 
includes  passenger  cars  and  MPVs,  but 
not  light  duty  trucks,  with  a  GVWR  of 
6,000  poimds  or  less.  Light  duty  trucks, 
i.e.,  pickup  trucks  and  cargo  vans, 
would  continue  to  be  subject  to  the 
current  procedures  for  selecting  high- 
theft  lines  to  be  covered  by  the  theft 
prevention  standard. 

NHTSA  notes  that  49  CFR  542.2 
provides  procediues  for  selecting  new 
low  theft  vehicle  lines  with  major  parts 
that  are  interchangeable  with  a  majority 
of  the  major  parts  of  a  high  theft  vehicle 
line.  These  low  theft  vehicle  lines  with 
interchangeable  parts  are  subject  to  the 
parts  marking  requirements.^^ 

The  agency  specified  this  requirement 
in  a  final  rule  mandated  by  the  1984 
Theft  Act,  which  provided: 

Lines  whose  thefl  rate  is  or  is  likely  to  be 
ImIow  the  median  theft  rate,  but  whose  major 
component  parts  are  interchangeable  with  a 
majority  of  the  major  component  parts  of  a 
line  that  is  subject  to  the  theft  prevention 
standard*  *  '.arehigh  theft  lines  *  *  * 
However,  car  lines  whose  theft  rate  is  or  is 
likely  to  be  below  the  median  theft  rate  will 
not  be  treated  as  high  theft  lines  *  *  *  if 
such  low  theft  or  likely  low  theft  lines 
account  for  greater  than  90  percent  of  total 
production  of  all  lines  containing  such 
interchangeable  parts.  (50  FR  34831,  August 
28,  1985). 

In  explaining  the  purpose  of  this 
requirement,  NHTSA  stated: 

Congress  determined  that,  although  certain 
vehicles  are  not  themselves  from  a  high  theft 
line,  the  high  degree  of  interchangeability  of 
their  parts  with  those  of  a  high  theft  line 
would  make  these  otherwise  low  theft 
vehicles  likely  targets  for  car  thieves.  As 
likely  targets  for  car  thieves.  Congress 
determined  that  all  covered  major  parts  on 
these  vehicles  should  be  marked,  not  just 
those  that  were  interchangeable  with  the 
covered  major  parts  of  the  high  theft  line. 
This  will  serve  as  an  additional  deterrent  to 
the  theft  of  these  vehicles.  (50  FR  34835, 
August  28, 1985). 

NHTSA  believes  that  under  the 
.  changes  proposed  in  this  document,  a 
similar  situation  could  arise  with  MPV 


"  These  vehicle  lines  are  listed  in  Appendix  B  to 
Part  541 — Passenger  Motor  Vehicle  Lines  (Except 
Ught  Duty  Trucks)  With  Theft  Rates  Below  the 
1990/91  Median  Theft  Rate,  Subject  to  the 
Requirements  of  this  Standard.  Only  four  lines  are 
listed  in  this  table:  Honda  Civic,  Ford  Crown 
Victoria,  Chevrolet  Astro  (MPV).  and  CMC  Safari 
(MPV). 
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lines  that  have  major  parts 
interchangeable  with  Ught  duty  truck 
lines.  The  agency  notes  that  passenger 
vans  and  sports  utility  vehicles  are 
classified  as  MPVs  while  cargo  vans  and 
pickup  trucks  are  classified  as  light  duty 
trucks.  The  agency's  proposal  would 
expand  the  parts  marking  requirements 
to  all  MPVs,  but  maintain  the 
requirement  that  only  light  duty  trucks 
that  have  been  designated  as  high  theft 
lines  be  marked.  Therefore,  a  passenger 
van  or  sports  utility  vehicle  line,  which 
is  classified  as  an  MPV,  and  thus  would 
have  to  be  marked,  could  have  major 
parts  interchangeable  with  a  cargo  van 
or  pickup  truck  line,  which  is  classified 
as  a  light  duty  truck,  and  thus  would 
not  have  to  be  marked  if  it  were  not 
designated  as  a  high  theft  line. 

An  example  of  this  is  the  General 
Motors  Savana  Van.  There  are  two 
classes  of  the  Savana  Van,  a  passenger 
van  version,  which  is  classified  as  an 
MPV,  and  a  cargo  van  version,  which  is 
classified  as  a  light  duty  truck.  Under 
the  agency's  proposal,  the  passenger  van 
version  would  have  to  be  marked 
because  it  is  an  MPV,  while  the  cargo 
van  version  would  not  have  to  be 
marked,  unless  General  Motors  or 
NHTSA  designated  it  as  a  high  theft 
line. 

Many  of  the  major  parts  of  these  two 
vans  are  identical.  If  the  agency  does  not 
require  both  versions  to  be  marked,  law 
enforcement  could  be  compromised.  For 
example,  if  police  officers  found  a 
fender  from  a  Savana  Van  at  a  chop 
shop,  they  would  not  be  able  to 
determine  whether  it  should  have  been 
marked. 

To  address  this  problem,  NHTSA  is 
proposing  to  add  a  new  §542.3,  modeled 
on  §542.2. 

Tlie  agency  is  proposing  to  exclude 
low  theft  light  duty  truck  lines  that  have 
major  parts  that  are  interchangeable 
with  a  majority  of  the  covered  major 
parts  of  multipurpose  passenger 
vehicles  if  those  light  duty  trucks 
account  for  more  than  90  percent  of  the 
total  production  of  all  lines  containing 
those  interchangeable  parts.  As  noted 
above,  in  the  1984  Theft  Act  Congress 
specifically  excluded  vehicle  lines  that 
are  low  theft  but  have  major  parts  that 
are  interchangeable  with  a  majority  of 
the  covered  parts  of  a  high  theft  vehicle 
line  if  the  low  theft  line  accovinted  for 
more  than  90  percent  of  the  total 
production  of  all  lines  containing  those 
interchangeable  parts,  and  NHTSA 
specifically  excluded  such  vehicle  lines 
in  the  1985  final  rule  establishing  49 
CFR  part  542. 

NHTSA  requests  comment  on  the 
number  of  li^t  duty  truck  lines  that 
would  have  to  be  marked  under  this 


proposal  because  they  have  major  parts 
that  are  interchangeable  with  a  majority 
of  the  covered  parts  of  a  MPV.  The 
agency  also  requests  comment  on  the 
cost  of  extending  the  parts  marking 
requirements  to  all  the  vehicle  lines 
discussed  above,  and  on  the  potential 
effectiveness  of  parts  marking  in 
deterring  thefts  of  these  vehicles. 

NHTSA  is  proposing  September  1, 
2005  as  the  effective  date  for  the  new 
rule.  The  agency  believes  that  this 
would  provide  enough  lead-time  to 
allow  manufacturers  to  mark  new 
vehicle  lines  and  those  vehicle  lines 
previously  determined  to  be  low-theft, 
and  thus  not  subject  to  the  parts 
marking  requirements.  Although 
NHTSA  believes  that  marking  parts  on 
additional  vehicle  lines  would  not  be 
difficult,  the  agency  believes  that 
manufacturers  may  need  this  lead-time 
to  buy  additional  parts-marking 
equipment,  determine  vehicles'  target 
areas  for  parts  marking,  and  decide 
whether  to  submit  a  petition  for 
exemption  from  the  parts  marking 
requirements.  The  ^ency  requests 
comment  on  whether  this  is  sufficient 
lead-time  for  manufacturers. 

B.  Permanence  of  Markings 


1.  The  1984  Final  Rule 

When  labels  are  used  to  comply  with 
the  parts  marking  requirements,  49  CFR 
Part  541  requires  that  the  VIN  or  VIN 
derivative  be  printed  indelibly  on  the 
label,  and  that  the  label  be  permanently 
affixed  to  the  part.  If  the  label  is 
removed,  it  must  self-destruct  by  tearing 
or  making  the  VIN  illegible.  Removing 
the  label  also  must  alter  the  appearance 
of  the  area  where  the  label  was  affixed 
so  that  evidence  remains  that  a  label 
was  originally  there.  Any  attempts  to 
alter  the  number  on  a  label  must  leave 
traces  of  the  original  number. 

NHTSA  adopted  these  performance 
requirements  in  the  final  rule 
establishing  the  theft  prevention 
standard.  (50  FR  43166,  October  24, 
1984)'.  In  the  final  rule,  NHTSA  noted 
that  several  commenters,  including  law 
enforcement  agencies,  suggested  that  the 
agency  mandate  the  use  of  a  particular 
marking  system,  such  as  stamping  or 
glass  etching.  The  commenters  asserted 
that  the  use  of  a  particular  marking 
system  would  ensure  the  greatest 
effectiveness  for  the  theft  prevention 
standard. 

In  response,  the  agency  noted  that  it 
did  not  have  the  audiority  to  mandate 
the  use  of  any  particular  marking 
system.  Under  the  1984  Theft  Act,  the 
agency  had  authority  only  to  establish  - 
performance  criteria  that  would 
accomplish  the  purposes  of  the  1984 


Theft  Act.  This  conclusion  was  based  on 
the  legislative  history  of  the  1984  Theft 
Act.  The  agency  quoted  from  page  10  of 
the  House  Conunittee  Report 
accompanjring  the  1984  Theft  Act: 

The  DOT  will  establish  the  tests  or  general 
criteria  which  the  identification  must  meet, 
but  not  how  it  is  to  be  inscribed  or  affixed. 
That  is  the  choice  of  each  manufacturer.'For 
example,  we  understand  that  a  tamper- 
resistant  label  exists.  If  it  can  meet  the 
performance  tests  or  general  criteria 
prescribed  by  the  standard,  the  manufacturer 
may  choose  to  use  it  to  complv  with  the 
standard.  (H.R.  Rep.  No.  1087;  gsth  Cong..  2d 
Sess.,  at  10  (1984),  hereinafter  cited  as  H. 
Rept.).  (50  FR  43166). 

The  House  Committee  Report 
identified  the  following  three  essential 
purposes  for  the  1984  "Theft  Act: 

(1)  To  prevent  thefts  and  reduce  the  ease 
with  which  certain  stolen  vehicles  and  their 
major  parts  can  be  fenced; 

(2)  To  try  to  minimize  regulation  of  the 
domestic  and  foreign  motor  vehicle 
manufacturing  industry;  and 

(3)  To  give  law  enforcement  officers  at  ail 
levels  of  government  the  much-needed 
prosecutory  tools  to  crack  criminal  theft  rings 
and  related  racketeering  activities.  H.  Rept.  at 
2. 

The  agency  believed  that  the 
requirements  of  the  theft  prevention 
standard,  as  written  in  the  final  rule, 
would  serve  all  of  these  purposes.  The 
standard  required  any  markings  affixed 
to  a  part  to  be  permanent,  and  removal 
of  the  markings  to  discemibly  alter  the 
appearance  of  that  area  of  the  part 
where  the  label  was  affixed.  In  addition, 
the  agency  noted  that  the  1984  Theft  Act 
made  it  a  crime  to  possess  a  part  from 
which  the  identffication  number  had 
been  removed, ^'^  and  the  part  was 
subject  to  seizure  and  forfeiture.^s  The 
agency  believed  that  those  requirements 
would  help  to  deter  thefts  and  reduce 
the  ease  with  which  stolen  vehicles  and 
their  parts  could  be  fenced.  Further,  by 
allowing  manufacturers  to  choose  how 
they  would  meet  the  performance 
requirements,  the  agency  believed  that 
the  standard  minimized  regulation  of 
the  motor  vehicle  manufacturing 
industry.  Finally,  NHTSA  believed  that 
the  evidence  left  by  the  removal  of 
affixed  markings  gave  law  enforcement 
officials  prosecutorial  tools  to  crack 
theft  rings. 

2.  The  1986  Response  to  Petitions  for 
Reconsideration 

'The  agency  also  addressed  this  issue 
in  its  response  to  petitions  for 
reconsideration  of  the  final  rule.  In  their 
petitions,  three  law  enforcement  groups 
objected  to  the  absence  of  a  requirement 
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that  some  of  the  required  markings  be 
stamped  into  a  part.  The  Federal  Bureau 
of  Investigation  (FBI)  requested  the 
agency  to  amend  the  final  rule  to  require 
the  full  VIN,  or  a  derivative  thereof,  to 
be  stamped  into  a  permanent  metal  part 
of  each  vehicle.  The  International 
Association  of  Auto  Theft  Investigators 
(LAATI)  and  the  Criminal  Division  of  the 
U.S.  Department  of  Justice  (DOJ)  asked 
that  the  agency  modify  the  final  rule  to 
require  that  the  markings  be  stamped 
into  the  frame,  engine,  and 
transmission. 
The  agency  responded: 

With  respect  to  the  request  that  the 
markings  be  required  to  be  stamped  into 
some  covered  major  parts,  NHTSA  again 
concludes  that  the  clearly-expressed 
Congressional  intent  would  not  allow  the 
agency  to  require  explicitly  that  markings  be 
stamped  into  the  parts.  However,  NHTSA 
acknowledges  that  it  could  indirectly  require 
markings  to  be  inscribed  into  some  parts  by 
setting  higher  performance  standards  for 
those  parts.  For  instance,  NHTSA  could  add 
a  performance  standard  for  some  parts  that 
the  marking  must  be  capable  of  being 
restored  to  its  original  form  by  chemical 
means,  if  the  marking  is  altered  or 
obliterated.  Such  a  requirement  would  force 
manufacturers  to  inscribe  the  markings  into 
those  parts,  by  etching,  sandblasting, 
stamping,  and  the  like.  However,  NHTSA  has 
concluded  that  it  would  be  premature  to 
impose  such  a  requirement.  (51  FR  8831, 
March  14. 1986). 

The  agency  concluded  that  it  would 
be  premature  to  impose  such  a 
requirement  because  there  was  not  any 
empirical  evidence  that  affixed 
markings  complying  with  the 
performance  requirements  in  the  final 
rule  would  not  adequately  serve  the 
needs  of  law  enforcement.  However,  the 
agency  stated,  "If  it  becomes  clear  that 
affixed  markings  are,  in  fact,  not  serving 
the  legitimate  needs  of  law  enforcement, 
NHTSA  will  consider  amending  the 
performance  requirements  of  this  theft 
prevention  standard."  (51  FR  8831. 
March  14, 1986). 

3.  The  1998  Report  to  Congress 

On  June  26. 1997.  NHTSA  published 
a  preliminary  version  of  its  1998  Report 
to  Congress  on  the  effectiveness  of  the 
parts  marking  requirements  in  the 
Federal  Regteter  and  requested 
comments.  (62  FR  34494,  Docket  No. 
97-042.  RIN  2127-AF55).  Several 
commenters,  primarily  law  enforcement 
agencies,  recommended  that  the  agency 
require  the  markings  to  be  more 
permanent.  The  Iowa  State  Patrol 
recommended  that  the  agency  require 
sdl  major  parts  to  be  stamped  with  the 
VIN  or  a  VIN  derivative.  The 
Metropolitan  Dade  County  (Florida) 
Police  Department  and  the  Florida  Auto^ 


Theft  Intelligence  Unit  suggested  a  label 
that,  when  removed,  leaves  a  footprint 
with  the  full  VIN. 

Vehicle  manufacturers  opposed  more 
permanent  methods  of  parts  marking. 
The  American  Automobile 
Manufactiu^r's  Association  (AAMA), 
whose  members  were  Chrysler 
Corporation,  Ford  Motor  Company,  and 
General  Motors  Corporation,  claimed 
that  requiring  the  stamping  or  inscribing 
of  the  VIN  into  major  vehicle  parts 
would  result  in  a  "substantial  increase 
in  costs."  However,  AAMA  stated  that 
it  had  not  had  time  to  develop  cost 
estimates. 

4.  The  1999  Abt  Associates'  Report  to 
the  Attorney  General 

As  part  of  its  1999  report  to  the 
Attorney  peneral,  Abt  Associates  ' 
conducted  a  survey  of  auto  theft 
investigators  from  47  jurisdictions, 
including  31  of  the  32  largest  cities  in 
the  U.S.  (plus  Miami),  six  smaller 
municipalities,  and  nine  State  agencies. 
These  jurisdictions  include  the  majority 
of  jurisdictions  with  the  highest  auto 
theft  rates  in  the  U.S.  The  investigators 
reported  that  the  most  serious  obstacle 
to  making  more  effective  use  of  the  parts 
marking  labels  is  that  they  are  easy  to 
remove  and.  once  removed,  it  is 
impossible  to  prove  that  the  parts  are 
stolen  because  the  owner  cannot  be 
traced. 

5.  The  2000  Attorney  General's  Initial 
Review 

The  DOJ  published  the  Abt 
Associates'  report  in  the  Federal 
Register  and  requested  comments  on 
whether  expan(Ung  the  parts  marking 
requirements  would  be  an  efiiactive 
deterrent  to  motor  vehicle  thefts, 
additional  costs,  and  available 
alternative  foctors.^"  In  the  July  21,  2000 
initial  review,  the  Attorney  General 
noted: 

The  investigators  surveyed 
overwhelmingly  supported  more  permanent 
markings,  as  did  those  who  commented  in 
response  to  the  DOJ  Notice  *  *  *  In  hot, 
investigators  identified  the  lack  of 
permanence  as  the  most  significant  obstacle 
to  increasing  the  effective  use  of  markings. 

Based  on  the  Abt  Associates  survey 
and  these  comments,  the  Attorney  ^ 
General  stated  in  the  July  21,  2000 " 
initial  review,  "I  have  concluded  that 
permanence  is  at  the  heart  of  any 
effective  marking  system,  and  therefore 
I  urge  DOT  to  require  permanent,  non- 
removable markings."  However,  the 
Attorney  General  dUd  not  suggest  any 
specific  requirements  or  methods  for 
more  permanent  markings. 


6.  Questions  on  More  Permanent 
Methods  of  Parts  Marking 

Based  on  the  comments  of  law 
enforcement  agencies  to  both  NHTSA's 
preliminary  version  of  its  1998  Report  to 
Congress, 2'  the  Abt  Associates  report  to 
the  Attorney  General,^"  and  the 
Attorney  General's  initial  review,  it 
appears  that  the.  current  parts  marking 
requirements  are  not  meeting  the 
legitimate  needs  of  law  enforcement. 
Accordingly,  NHTSA  is  considering 
proposing  to  adopt  performance 
requirements  that  would  necessitate  the 
use  of  more  permanent  methods  of  parts 
marking.  NHTSA  is  not  including  any 
such  proposals  in  this  document 
because  me  agency  needs  more 
information  to  aid  it  in  formulating 
specific  proposals.  To  obtain  that 
information,  the  agency  has  set  out  a 
series  of  questions  below. 

The  first  several  questions  are  similar 
to  questions  that  the  agency  asked  when 
it  published  the  preliminary  version  of 
its  1998  Report  to  Congress.^"  The 
agency  received  little  specific 
information  on  more  permanent  parts 
marking  methods  and  their  costs.  The 
agency  believes  that  ample  time  has 
passed  since  then  for  law  enforcement 
agencies,  vehicle  and  label 
manufecturers.  and  other  organizations 
to  provide  more  specific  answers  to 
these  questions.  NHTSA  also  believes 
that  answers  to  these  questions  will  aid 
the  agency  in  determining  what 
additional  performance  requirements 
and  test  procedures  would  be  effective 
and  appropriate.  Thus,  the  agency  is 
asking  these  questions  again. 

1.  Are  there  more  permanent  methods 
of  parts  marking  that  can  be 
accomplished  within  the 
Congressionally  mandated  cost  limit  of 
$24.86  (in  2000  dollars)  per  vehicle? 

2.  Please  include  documentation  on    ' 
the  markings  method,  how  permanent 
the  markings  are  (how  difficult  it  is  to 
remove  the  markings  and  what  evidence 
is  likely  to  remain  after  removal  that 
there  were  markings),  and  cost 
estimates,  including  the  cost  of  any 
materials,  equipment,  tooling,  and  labor 
If  the  application  of  performance 
requirements  necessitating  the  use  of 
more  permanent  methods  were  limited 
so  that  they  applied  to  only  some  of  the 
parts  required  to  be  marked,  which  parts 
should  be  marked  by  those  methods  and 
how  much  cost  could  be  saved. 

3.  Please  identify  the  economic  year 
for  the  cost  estimates. 

4.  Please  describe  how  the  markings 
are  applied  using  the  more  permanent 
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methods,  including  the  time  needed  to 
mark  all  the  major  vehicle  parts. 

In  addition,  the  agency  requests 
answers  to  the  following  new  questions: 

5.  Are  more  permanent  methods  of 
parts  marking  necessary?^"  Please 
provide  empirical  evidence,  i.e., 
evidence  that  labels  have  been  removed 
ftom  stolen  vehicles  and  parts,  and  that 
enforcement  efforts  have  been 
compromised  as  a  result.  How  common 
a  problem  is  this?  Please  document  your 
answer  to  the  extent  possible. 

6.  As  discussed  above,  NHTSA  does 
not  have  the  authority  to  adopt  a 
requirement  that  expressly  identifies  a 
specific  method  of  parts  marking,  such 
as  stamping  or  etching,  and  mandate  it. 
However,  it  can  adopt  i>erformance 
requirements  that  have  the  effect  of 
requiring  a  particular  method  or 
methods.  With  that  in  mind,  what 
objective  performance  requirements  and 
test  procedures  would  be  effective  and 
appropriate  for  requiring  more 
permanent  methods  of  parts  marking? 

7.  How  would  these  performance 
requirements  and  test  procedures  ensure 
that  insufficiently  permanent  parts 
marking  methods  would  be  disallowed? 

NHTSA  will  use  the  answers  to  these 
questions  in  deciding  whether  to  issue 
a  separate  proposal  for  new  performance 
requirements  and  test  procediues. 

C.  Marking  Air  Bags  and  Window 
Glazing 

Currently,  air  bags  and  window 
glazing  are  not  classified  as  major  parts 
subject  to  the  parts  marking 
requirements. 

The  agency's  latest  data  show  that 
65.5  million  passenger  cars  are 
equipped  with  frontal  air  bags  (51.6 
million  with  dual  air  bags,  and  13.9 
million  with  only  a  driver-side  air  bag); 
40.3  million  light  trucks  and  MPVs  are 
equipped  with  frontal  air  bags  (28.7 
million  with  dual  air  bags,  and  11.6 
million  with  only  a  driver-side  air  bag); 
3.2  million  passenger  cars  are  equipped 
with  side  air  bags;  and  1.3  million  light 
trucks  and  MPVs  are  equipped  with  side 
air  bags. 

The  National  Insurance  Crime  Bureau 
reports  that  approximately  50,000  air 
bags  are  stolen  each  year,  resulting  in  an 
annual  loss  of  more  than  $50  million  to 
vehicle  owners  and  their  insurers.  The 
cost  to  replace  air  bag  modules  ranges 


™  NHTSA  considers  the  comments  of  a  law 
enforcement  agencies  discussed  above  to  be 
sufficient  evidence  for  the  agency  to  consider 
requiring  more  permanent  methods  of  parts 
marking.  However.  Ijefore  issuing  a  proposed  rule 
specifying  additional  performance  reqirements.  the 
agency  would  like  empirical  evidence  that  current 
methods  of  parts  marking  are  insufficient  to  meet 
the  needs  of  law  enforcement  agencies. 


from  $500  to  $1,500.  The  agency  is 
particularly  concerned  by  thefts  of  eiir 
bags  because  they  are  an  important 
piece  of  safety  equipment.  "The  agency 
believes  that  marking  air  bags  could  aid 
in  parts  recovery  and  for  use  as 
evidence  of  vehicle  theft. 

The  agency  does  not  believe  that 
window  glazing  theft  is  a  widespread 
problem.  Window  glazing  markings  are 
not  for  the  purpose  of  preventing 
glazing  bom  being  stolen,  but  for  the 
purpose  of  deterring  vehicle  theft, 
especially  theft  and  retag  operations. 
The  agency  believes  that  marking 
glazing  could  provide  additional 
identification  of  motor  vehicles  and 
their  replacement  parts,  as  well  as 
providing  an  additional  deterrent  to 
theft  of  the  entire  vehicle. 

Both  the  1998  NHTSA  Report  to 
Congress  and  the  1999  Abt  Associates 
report  addressed  the  issue  of  expanding 
the  parts  marking  requirements  to  cover 
additional  parts.  Results  of  Abt's  survey 
of  auto  theft  investigators  indicate  that 
almost  all  investigators  would  like  the 
parts  marking  requirements  expanded  to 
cover  additional  parts.  Several 
commenters  on  NHTSA's  preliminary 
version  of  its  1998  Report  to  Congress 
supported  extending  parts  marking  to 
air  bags  and  window  glazing.  Law 
enforcement  agencies  and  consumer 
organizations  favored  subjecting  air  bags 
and  window  glazing  to  the  parts 
marking  requirements.  The  Florida 
Motor  Vehicle  Theft  Prevention 
Authority  stated: 

Theft  of  air  bags  is  a  significant  problem, 
and  there  are  few  tools  that  exist  to  assist  the 
auto  theft  investigator  in  identifying  stolen 
air  bags,  and  more  importantly,  in  being  able 
to  prosecute  individuals  for  the  purchase  and 
sale  of  stolen  air  bags. 

The  Metropolitan  Dade  County 
(Florida)  Police  Department  asserted: 

Window  etching  is  another  visible  marking 
that  needs  to  be  placed  on  all  vehicles  at  the 
factory.  Window  etching  acts  as  a  deterrent 
and  an  investigative  tool.  Chop  shop 
operations  have  had  to  replace  all  of  the  glass 
on  stolen  vehicles.  Many  times  this  changing 
of  glass  is  readily  identifiable  to  auto  theft 
investigators.  Numerous  times,  thieves  have 
left  windows  with  the  original  VIN  etched  on 
while  altering  the  rest  of  the  vehicle. 

Vehicle  manufacturers  opposed 
subjecting  air  bags  and  window  glazing 
to  the  parts  marking  requirements. 
Toyota  claimed  that  requiring  window 
glazing  to  be  marked  would  result  in 
"additional  and  unreasonable  labor 
costs  to  coordinate  the  marking  numbers 
of  the  glazing  materials  with  their 
respective  vehicles,  all  without  any 
demonstrable  benefit."  The  AAMA 
stated  that  there  are  serious  problems 


with  marking  air  bag  modules  for  the 
following  reasons: 

Modules  are  not  designated  for  a  specific 
vehicle  prior  to  installation  in  the  vehicle. 
Stamping  of  the  air  bag  housing  as  a  separate 
part  prior  to  assembly  of  the  air  bag  is  not 
practicable.  In  addition,  stamping  the  air  bag 
module  at  the  vehicle  assembly  plant  is  also 
not  practicable  due  to  the  inherent  risk  of 
damage  to  the  module,  plus  the  risk  of 
accidental  deployment. 

Based  on  the  effectiveness  of  parts 
marking  in  reducing  thefts  of  vehicles 
and  major  parts,  NHTSA  believes  that 
classifying  air  bags  and  glazing  as  major 
parts  subject  to  the  parts  marking 
requirements  could  deter  air  bag  and 
vehicle  thefts  and  aid  law  enforcement 
agencies  in  apprehending  and 
prosecuting  the  thieves.  However,  the 
agency  currently  does  not  have  the 
statutory  authority  to  subject  air  bags 
and  window  glazing  to  the  parts 
marking  requirements. ^^  Nevertheless, 
the  agency  is  requesting  comments  on 
the  potential  costs  and  benefits  of 
marking  air  bags  and  window  glazing 
and  whether  the  agency  should  piu'sue 
the  statutory  authority.  The  agency 
requests  comment  on  the  following 
questions: 

8.  What  information  exists  regarding 
the  frequency  with  which  the  absence  of 
marking  requirements  for  air  bags  and 
glazing  compromises  law  enforcement? 

9.  Assuming  that  the  agency  had  the 
necessary  authority,  would  it  be 
sufficient  if  the  agency  required  the 
marking  of  only  specified  glazing,  e.g., 
the  front  and  rear  windshield  glazing, 
instead  of  all  glazing  in  a  vehicle?  If  so. 
which  glazing  should  be  specified? 

10.  How  would  such  a  limitation 
affect  the  costs  of  glazing  marking? 

11.  Would  marking  air  bags  with  the 
VIN  of  a  specific  vehicle  be  practicable 
given  that  they  are  not  designated  for  a 
specific  vehicle  prior  to  installation? 

12.  Assuming  that  the  agency  had  the 
necessary  authority,  should  the  agency 
require  the  marking  of  only  &t)ntal  air 
bags,  or  all  air  bags,  i.e.,  frt)ntal,  side, 
and  side  head  air  bags? 

Please  provide  a  rationale  with 
evidence  to  support  any 
recommendations.  "* 

D.  Exemptions 

The  agency  notes  that  this  proposed 
rule  would  have  no  effect  on 
exemptions  from  the  parts  marking 


3'  49  U.S.C.  33101(6)  defines  major  parts  as  the 
engine,  transmission,  doors,  hood,  grille,  bumpers, 
front  fender,  deck  lid.  tailgate,  hatchback;  rear 
quarter  panels,  truck  floor  pan.  frame,  and  any  other 
part  of  a  vehicle  that  NHTSA  specifies  as 
comparable  in  design  or  function  to  any  of  the 
specified  parts.  The  agency  believes  that  neither  air 
bags  nor  window  glazing  are  comf«rable  in  design 
or  function  to  any  of  the  specified  parts. 
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requirements.  Cuirently,  49  U.S.C. 
33104(d)  provides  that  once  a  line  has 
been  designated  as  likely  high-theft,  it 
remains  subject  to  the  parts  marking 
requirements  unless  it  is  exempted 
under  section  33106.32  Under  %  33106. 
vehicle  manufacturers  may  petition  the 
agency  to  have  a  high-theft  line 
exempted  from  the  parts  marking 
requirements,  if  the  line  is  equipped 
with  an  anti-theft  device  as  standard 
equipment.  The  exemption  is  granted  if 
NHTSA  determines  that  the  anti-theft 
device  is  likely  to  be  as  effective  as 
compliance  with  the  parts  marking 
requirements  in  reducing  and  deterring 
motor  vehicle  thefts. 

Under  section  33106(2), 
manufacturers  were  permitted  up  to  two 
new  exemptions  per  model  year  for  the 
model  years  1988-1996.  For  the  model 
years  1997-2000,  manufacturers  were 
permitted  only  one  new  exemption  per 
model  year.  After  the  model  year  2000, 
the  number  of  new  exemptions  is 
contingent  on  findings  by  the  Attorney 
General. 

As  discussed  earlier  in  this  document, 
the  statute  requires  the  Attorney  General 
to  submit  two  reports,  an  initial  review 
of  the  effectiveness  of  parts  marking,^^ 
and  a  long-range  review  of  the 
effectiveness  of  parts  marking.^  As  part 
of  the  long-range  review,  the  Attorney 
General  must  determine  whether  the 
anti-theft  devices  for  which  NHTSA 
grants  exemptions  "are  an  effective 
substitute  for  parts  marking  in 
substantially  inhibiting  motor  vehicle 
theft."3s  Thus,  the  Attorney  General 
must  decide  whether  NHTSA  should 
continue  granting  exemptions,  and,  if 
so,  the  niunber  of  exemptions  the 
agency  may  grant  per  model  year. 

To  date,  the  Attorney  General  has 
submitted  only  the  initial  review,  not 
the  long-range  review.^*  Therefore,  the 
Attorney  General  has  not  yet  decided 
whether  the  exemptions  should 
continue. 

In  the  absence  of  this  review,  NHTSA 
faced  the  question  of  whether  Congress 
intended  to  terminate  the  exemption 
authority  after  model  year  2000,  or 
whether  it  intended  the  exemptions  to 
be  contii&ied  pending  the  Attorney 
General's  decision.  After  consulting 
with  the  Department  of  Justice,  the 
agency  determined  that  the  appropriate 
reading  of  the  statute  is  that  NHTSA 
may  continue  to  grant  one  new 


"  NHTSA't  ragulatioiu  implementing  the  Matute 
are  located  at  49  CFR  Part  543.  Exemptions  from 
Vehicle  Theft  Prevention  Standard. 

"49  U.S.C.  33103(c). 

»«49U.S.C.  33103(d). 

»49  U.S.C.  33103(dXlKB). 

'"As  noted  above,  the  initial  review  was 
submitted  to  NHTSA  on  July  21.  2000. 


exemption  per  model  year  as  specified 
by  the  statute  for  model  years  1997- 
2000,  pending  the  Attorney  General's 
decision.  Thus,  the  agency  has 
continued  to  such  exemptions. 

This  proposed  rule  would  not  affect 
these  exemptions.  Manufacturers  would 
still  be  allowed  to  petition  the  agency  to 
exempt  one  new  line  each  model  year, 
if  the  line  is  eouipped  with  an  anti-theft 
device  as  standanl  equipment  NHTSA 
will  revisit  this  issue  when  the  Attorney 
General  submits  the  long-range  review 
to  the  agency. 

E.  Small  Volume  Manufacturers 

Currently,  there  are  approximately  4 
vehicle  manufacturers  that  qualify  as 
small  businesses  imder  the  Small 
Business  Administration's  regulations. 
Because  of  their  small  sales  volumes, 
these  manufactiuers'  vehicles  have  not 
been  subject  to  the  theft  prevention 
standard.  Extending  the  theft  prevention 
standard  to  all  passenger  cars  and  MPVs 
will  require  these  manufactiuers  to 
comply  with  the  standard  for  the  first 
time. 

There  are  fixed  costs  associated  with 
parts  marking.  With  large  vehicle 
manufacturers,  these  fixed  costs  are 
spread  out  over  such  large  numbers  of 
vehicles  as  to  be  insignificant.  However, 
with  small  vehicle  manufacturers,  these 
fixed  costs  would  be  spread  out  ovec  a 
much  smaller  number  of  vehicles. 

The  agency  estimates  that  the  total 
costs  for  any  vehicle  manufacturer  that 
makes  fewer  than  373  vehicles  for  sale 
in  the  U.S.  per  year  would  exceed  the 
statutory  limit  of  $24.86  per  vehicle. 
Thus,  the  agency  is  proposing  to 
exclude  small  volume  manufacturers, 
i.e.,  those  who  make  fewer  than  500 
vehicles  for  sale  in  the  U.S.  each  year, 
from  the  expansion  of  the  theft 
prevention  standard  proposed  in  this 
document 

The  agency  requests  comment  on  this 
issue. 

V.  Coeli  and  Benefits 

Following  is  a  summary  of  the 
estimated  costs  and  benefits  associated 
with  this  proposed  rule.  For  a  more 
detailed  analysis,  see  the  agency's 
Preliminary  Regulatory  Evsduation 
(PRE).  A  copy  of  the  PRE  has  been 
placed  in  the  docket 

A.  Costs 

NHTSA  estimates  that  the  cost  of 
parts  marking  in  2000  dollars  is  $6.03 
per  vehicle.  The  agency  estimates  that 
the  proposed  rule  would  subject  an 
additional  3.25  million  vehicles  per 
year  ^^  to  the  parts  marking 


requirements.  Thus,  the  total  annual 
cost  would  be  $19.6  million  (3.25 
million  vehicles  x  $6.03  per  vehicle). 

In  addition,  the  agency  notes  that 
each  replacement  part  for  a  part 
required  to  be  marked  must  be  marked 
with  the  manufacturer's  registered 
trademark,  or  some  other  unique 
identifier,  and  the  letter  "R."  Under  this 
proposal,  the  parts  of  3.25  million 
additional  vehicles  would  have  to  be 
marked.  NHTSA  does  not  know  the 
number  of  replacement  parts  sold  each 
year  for  3.25  million  vehicles.  However, 
the  agency  estimates  the  cost  of  marking 
a  replacement  part  to  be  $0.50  per  part. 

B.  Benefits 

In  calendar  year  2000,  there  were 
1,165,559  reported  stolen  vehicles  with 
an  average  value  of  $6,682;  thus,  the 
total  value  of  vehicles  stolen  was  almost 
$7.8  bUlion.3*  The  value  of  unrecovered 
passenger  cars  and  light  duty  trucks 
subject  to  the  parts  marking 
requirements  was  $2,756  billion. 
NHTSA  estimates  that  22  percent  of 
vehicle  thefts  are  of  vehicles  that  are  not 
being  marked  currently  but  would  be 
required  to  be  marked  under  this 
proposed  rule.  The  agency  estimates 
that  the  proposed  rule  would  result  in 
a  6.4  percent  reduction  in  the  economic 
loss  for  unrecovered  thefts.  Thus,  the 
agency  estimates  that  the  value  of  thefts 
that  could  be  reduced  by  this  proposal 
is  $38.8  million  ($2,756  billion  x  22 
percent  x  6.4  percent). 

VL  Rakiiiekiiig  Analyses  and  Notioes 

A.  Executive  Oder  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  1 2866,  "Regulatory    ' 
Planning  and  Review"  (58  FR  51735, 
October  4, 1993).  provides  for  making 
determinations  whether  a  regulatory 
action  is  "simificant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 


''This  includes  the  agency's  estimate  of  the  light 
duty  truck  lines  that  would  have  to  be  marked 


because  they  have  major  parts  that  are 
interchangeable  «vith  a  majority  of  the  covered 
ma)or  parts  of  a  MPV  line. 

*■  Federal  Bureau  of  Investigation,  "Crime  in  the 
United  SUtes.  2000."  pp.  S3  and  286.  This  report 
can  be  found  on  the  FBI  wrebsite  at  http-J/ 
¥fww.fbi.gov/ucr/ucr.htm. 
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(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  rulemaking  document  was  not 
reviewed  under  Executive  Order  12866. 
It  is  not  significant  within  the  meaning 
of  the  DOT'S  Regulatory  Policies  and 
Procedures.  However,  the  agency  has 
prepared  a  Preliminary  Regulatory 
Evaluation  (PRE)  for  this  proposed  rule. 
A  copy  of  the  PRE  has  been  placed  in 
the  docket. 

This  mandated  regulatory  action 
would  extend  the  parts  marking 
requirements  to  all  passenger  cars  and 
multipurpose  passenger  vehicles  (but 
not  li^t  duty  trucks)  with  a  GVWR  of 
6.000  pounds  or  less.  The  agency 
estimates  that  this  regulatory  action 
would  extend  the  parts  marking 
requirements  to  approximately  3.25 
million  vehicles  each  year,  and  the 
replacement  parts  for  those  vehicles. 
The  agency  estimates  that  the  cost  of 
parts  marking  is  $6.03  per  vehicle  (in 
2000  dollars).  Thus,  the  annual  cost 
would  be  $19.6  million. 

The  agency  also  estimates  that  the 
cost  of  marking  replacement  parts  is 
$0.50  per  part.  The  agency  does  not 
know  how  many  replacement  parts  are 
sold  each  year  for  3.25  million  vehicles. 
However,  since  the  cost  of  marking 
replacement  parts  is  only  $0.50,  the 
agency  does  not  believe  that  the  total 
cost  of  marking  replacement  parts 
would  be  substantial.  Thus,  the  agency 
tentatively  concludes  that  this 
regulatory  action  would  have  less  than 
a  $100  million  annual  effect  on  the 
economy. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996),  whenever  an  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  The 
Small  Business  Administration's  (SBA) 
regulations  at  13  CFR  part  121  define  a 
small  business,  in  part,  as  a  business 
entity  "which  operates  primarily  within 
the  United  States."  (13  CFR  121.105(a)). 


No  regulatory  flexibility  analysis  is 
required  if  the  head  of  an  agency 
certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

NHTSA  has  considered  the  effect  of 
this  proposed  rule  under  the  Regulatory 
Flexibility  Act.  As  noted  above,  this 
proposed  rule  would  extend  the  parts 
marking  requirements  to  approximately 
3.25  million  additional  vehicles  per 
year,  and  to  the  replacement  parts  for 
those  vehicles.  This  proposed 
requirement  would  affect  manufacturers 
of  vehicles  and  replacement  parts. 

As  noted  above,  the  agency  is 
proposing  to  exclude  manufacturers  that 
make  fewer  than  500  vehicles  for  sale  in 
the  U.S.  each  year  from  the  theft 
prevention  standard. 

The  agency  has  no  information  on  the 
number  of  small  manufacturers  of 
replacement  parts.  However,  since 
NHTSA  estimates  that  the  cost  of 
marking  replacement  parts  is  only  $0.50 
per  part,  the  agency  believes  that  this 
proposed  rule  would  not  have  a 
significant  impact  on  these 
manufacturers. 

Based  on  this  analysis,  I  certify  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  proposed  rule  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

D.  Executive  Order  13132  (Federalism) 

Executive  Order  13132  requires 
NHTSA  to  develop  an 'accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  the  agency  may 
not  issue  a  regulation  with  Federalism 
implications,  that  imposes  substantial 


direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  funds  necessary  to 
pay  the  direct  compliance  costs 
incurred  by  State  and  local 
governments,  the  agency  consults  with 
State  and  local  governments,  or  the 
agency  consults  with  State  and  local 
officials  early  in  the  process  of 
developing  the  proposed  regulation. 
NHTSA  also  may  not  issue  a  regulation 
with  Federalism  implications  and  that 
preempts  State  law  unless  the  agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

Tne  agency  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  set  forth  in 
Executive  Order  13132  and  has 
determined  that  it  would  not  have 
sufficient  federalism  implications  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
federalism  summary  impact  statement. 
The  proposal  would  not  have  any 
substantial  effects  on  the  States,  or  on 
the  current  Federal-State  relationship, 
or  on  the  current  distribution  of  power 
and  responsibilities  among  the  various 
local  officials. 

E.  Civil  Justice  Reform 

This  proposed  amendment  would  not 
have  any  retroactive  effect.  Under  49 
U.S.C.  33118,  whenever  a  Federal  motor 
vehicle  theft  prevention  standard  is  in 
effect,  a  State  or  political  subdivision  of 
a  State  may  not  adopt  or  maintain  a 
different  theft  prevention  standard  for  a 
motor  vehicle  or  replacement  part.  49 
U.S.C.  32909  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending,  or  revoking 
Federal  motor  vehicle  theft  prevention 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

F.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  a  person  is  not  required 
to  respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  OMB  control 
number.  The  current  parts  marking 
requirements  in  49  CFR  part  541  are 
considered  a  "collection  of 
information,"  as  that  term  Is  defined  by 
OMB  in  5  CFR  part  1320.  The  OMB 
control  number  for  those  information 
collection  requirements  is  2127-0510.  If 
adopted,  this  proposed  rule  would 
expand  the  parts  marking  requirements 
in  49  CFR  part  541  to  all  passenger  cars 
and  multipurpose  passenger  vehicle 
lines  with  a  GVWR  of  6,000  pounds  or 
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less,  and  low  theft  light  duty  truck  lines 
with  major  parts  that  are 
interchangeable  with  a  majority  of  the 
covered  major  parts  of  multipurpose 
passenger  vehicle  lines. 

NHTSA  has  determined  that,  if  made 
final,  this  pro[>osed  rule  would  impose 
new  collection  of  information  burdens 
within  the  meaning  of  the  Paperwork 
Reduction  Act  of  1995  (PRA).  Under  the 
PRA,  before  an  agency  submits  a 
proposed  collection  of  information  to 
OMB  for  approval,  it  must  publish  a  . 
dociunent  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMB«s 
regulations,  (at  5  CFR  1320.8(d)),  an 
agency  must  ask  for  public  comment  on 
the  foUowing: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used; 

(iii)  now  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  how  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
comment  on  the  collection  of 
information  proposed  in  this  notice  of 
proposed  rulemaking.  Interested 
persons  may  obtain  a  copy  of  the  draft 
justification  statement  by  contacting 
Walter  Culbreath.  NHTSA  hifonnation 
Collection  Clearance  Officer  at  (202) 
366-1566.  A  copy  of  the  draft 
justification  statement  will  also  be 
available  at  the  docket  number  cited  in 
the  heading  of  this  notice.  Comments 
must  be  received  on  or  before  August 
26.  2002. 

ConioUdated  Labeling  Requirements 
for  49  CFR  parts  565,  541.  and  567 

Type  of  Request:  Revision  of  a 
currently  approved  clearance. 

OMB  Clearance  Number:  2127-0510. 

Form  Number:  This  proposed 
collection  of  informatiqn  would  not  use 
any  standard  forms. 


Requested  Expiration  Date  of 
Approval:  Three  years  ftt)m  the  date  of 
approval  of  the  collection. 

Summary  of  the  Collection  of 
Information:  Pivsuant  to  a  statutory 
mandate,  NHTSA  proposes  that  the 
Federal  Motor  Vehicle  Theft  Prevention 
Standard,  which  presently  requires 
specified  parts  of  high-theft  vehicles  to 
be  marked  with  vehicle  identification 
niunbers  (VINs),  be  extended  to  include 
all  passenger  cars  and  multipurpose 
passenger  vehicles  with  a  gross  vehicle 
weight  rating  of  6,000  poimds  or  less, 
and  to  light  duty  trucks  with  major  parts 
that  are  interchangeable  with  a  majority 
of  the  covered  major  parts  of 
multipurpose  passenger  vehicles. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information:  The  identification  of  major 
parts  (such  as  the  engine,  transmission, 
fenders,  doors)  of  motor  vehicle  lines  is 
designed  to  decrease  automobile  theft 
by  making  it  more  difficult  for  criminals 
to  "chop"  vehicles  into  component 
parts  and  then  fence  such  parts.  The 
parts  marking  information  aids  law 
enforcement  officials  at  all  levels  of 
government  in  the  investigation  of 
"chop  shops"  by  creating  evidence  for 
prosecution  of  the  operators  for  the 
possession  of  stolen  motor  vehicle  parts. 

If  the  information  were  not  available, 
the  legislative  goal  of  a  comprehensive 
scheme  against  automobile  theft  would 
be  frustrated.  The  Theft  Prevention 
Standard  would  not  effectively  deter 
"chop  shop"  operators  because  law 
enforcement  omcials  could  not  readily 
identify  parts  in  the  operators' 
possession  as  stolen.  Also,  without  parts 
marking,  when  stolen  parts  are 
recovered,  the  parts  could  not  be  easily 
traced  back  to  the  owner  and  returned 
to  the  owner  or  insurer. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information:  NHTSA 
estimates  30  single  and  multi-stage 
motor  vehicle  manufactiuers 
(manufacturers  of  passenger  cars  and 
multipurpose  passenger  vehicles  with  a 
gross  vebdcle  weight  rating  of  6,000 
pounds  or  less,  and  of  light  duty  trucks 
with  major  parts  that  are 
interchangeable  with  a  majority  of  the 
covered  major  parts  of  multipurpose 

Eassenger  vehicles)  would  be  affected 
y  this  proposed  collection  of 
information.  Each  manufacturer  would 
be  required  to  mark  the  14  major  parts 
of  the  motor  vehicle  it  manufactures 
once,  at  the  time  the  motor  vehicle  is 
manufactured. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 


Information:  The  total  annual  reporting 
burden  on  motor  vehicle  manufacturers 
is  estimated  as  follows: 

Estimate  of  Number  of  Affected 
Vehicles:  At  present,  9.3  million 
vehicles  are  high  theft  lines  whose  parts 
must  be  marked.  If  this  proposed  rule  is 
made  final,  an  additional  3.25  million 
vehicles  would  have  their  major  parts 
marked,  making  a  total  of  12.55  million 
cars  to  be  marked. 

Estimates  of  Burden  Hours:  The  cost 
of  labeling  the  major  parts  (i.e.,  a  paper 
label  with  the  VIN  is  placed  on  each 
major  part)  is  less  than  the  cost  of 
stamping  die  VIN  on  each  major  part 
with  a  stamping  machine.  To  meet  the 
Theft  Prevention  Standard,  the  agency 
estimates  that  the  time  to  number  and 
affix  each  label  to  a  major  part  is  .2 
minutes.  Thus,  the  time  required  to 
label  each  vehicle  is  approximately  2.8 
minutes  (14  parts  x  .2  minutes).  The 
additional  hourly  burden  for  labeling 
that  woidd  result  if  thiis  proposed  rule 
is  made  final  is  estimated  to  be  151.666 
hours  (3.25  million  cars  x  2.8  minutes 
per  car/60  minutes  in  an  horn).  This 
figure  of  151.666  hours  would  be  added 
to  the  existing  456,212  hours  resulting 
fttim  the  costs  of  marking  high  theft 
lines.  If  this  proposed  rule  is  made  final, 
the  hourly  burden  for  labeling  all 
affected  motor  vehicles  would  be 
607,878  hours. 

EsUmgtes  of  Cost  Burden:  The  agency 
estimates  that  the  average  cost  in  Year 
2000  dollars  (the  latest  year  for  which 
figiues  are  available)  to  label  the  14 
parts  is  $6.03  per  vehicle,  broken  down 
into  $3.14  for  material  and  $2.89  for 
labor.  At  present,  9.3  million  high  theft 
motor  vehicles  annually  must  have  their' 
major  parts  marked.  At  present,  the  total 
annual  fleet  costs  are  estimated  at 
$56.08  million  for  label  identifiers 
($6.03  X  9.3  million  vehicles).  If  this 
proposed  rule  is  made  final,  the 
additional  annual  cost  burden  to 
industry  is  estimated  at  $19.6  million 
($6.03  X  3.25  million  vehicles).  If  this 
proposed  rule  is  made  final,  the  cost  of 
labeling  all  affected  motor  vehicles 
would  be  $75.68  million. 

Reductions  in  Hours  and  Cost 
Burdens  in  Other  Theft  Program 
Collections:  NHTSA  also  has  a  clearance 
to  collect  information  pursuant  to  49 
CFR  part  542,  Procedures  for  Selecting 
Lines  to  be  Covered  Under  the  Theft 
Prevention  Standard  (OMB  Clearance 
No.  5157-0539)  for  640  burden  hours, 
and  49  CFR  p«ut  543,  Exemption  from 
Vehicle  Theft  Prevention  Standard 
(OMB  Qearance  No.  5157-0542)  for  64 
burden  hours. 

If  this  proposed  rule  is  made  final,  the 
part  542  praiceduro  for  manufacturers  to 
make  high  theft/low  theft 
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determinations  of  new  passenger  car 
and  multipurpose  passenger  vehicle 
lines,  and  part  543  procedure  for 
exemptions  bom  parts  marking  for  high 
theft  passenger  car  and  multipurpose 
passenger  car  lines  would  no  longer  be 
applicable.  Part  542  and  543  procedures 
would  then  apply  only  to  light  trucks. 
NHTSA  estimates  that  light  trucks  make 
up  at  most  25  percent  of  total  new 
passenger  car,  midtipvirpose  passenger 
vehicle,  and  light  truck  sales.  For  Theft 
Prevention  Standard  purposes,  sport 
utility  vehicles  for  the  most  part  are 
classified  as  multipmpose  passenger 
vehicles,  because  diey  are  designed  to 
cany  passengers  (See  49  CFR  541.4(5)). 

"Thus,  NHTSA  estimates  that  if  this 
proposed  rule  is  made  final,  the 
collection  of  information  burden 
associated  with  part  542  would  be 
reduced  by  75  percent  (since  new 
passenger  cars  and  multipurpose 
passenger  vehicles  would  be  excluded), 
and  would  decline  from  640  hoius  to 
160  hours.  NHTSA  estimates  that  if  this 
proposed  rule  is  made  final,  the 
collection  of  information  burden 
associated  with  part  543  would  be 
reduced  by  75  percent,  and  woidd 
decline  bom  64  hours  to  26  hours. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (15  U.S.C.  272) 
directs  NHTSA  to  use  volimtary 
consensus  standards  in  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  NHTSA  to  provide 
Congress,  through  OMB.  explanations 
when  the  agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

There  are  no  applicable  voluntary 
consensus  standards  available  at  this 
time. 

H.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
.  Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a. Federal  mandate 
likely  to  result  in  the  expenditiire  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 


1995).  Before  promulgating  a  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  NHTSA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule.  The  provisions 
of  section  205  do  not  apply  when  they 
are  inconsistent  with  applicable  law. 
Moreover,  section  205  allows  NHTSA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the  agency 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted. 

ff  adopted,  this  proposed  rule  would 
not  result  in  the  expenditure  by  States 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  annually. 

/.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  Application  of  the  principles 
of  plain  language  includes  considmation 
of  the  following  questions: 
— ^Has  the  agency  organized  the  material 

to  suit  the  public's  needs? 
— Are  the  requirements  in  the  rule 

clearly  stated? 
— ^Does  the  rule  contain  technical 

language  or  jargon  that  is  not  clear? 
— Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings, 

paragraphing)  make  the  rule  easier  to 

understand? 
— ^Would  more  (but  shorter)  sections  be 

better? 
— Could  the  agency  improve  clarity  by 

adding  tables,  lists,  or  diagrams? 
— What  else  could  the  agency  do  to 

make  this  rulemaking  easier  to 

understand? 

U  you  have  any  responses  to  these 
questions,  please  include  them  in  yoiu 
comments  on  this  NPRM. 

/.'  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regidation  identifier  number 
(RIN)  to  eadi  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  "Ilie  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
dociunent  to  find  this  action  in  the 
Unified  Agenda. 

Comments 

How  do  i  prepare  and  submit 
comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 


Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21). 
NHTSA  established  this  limit  to 
encourage  you  to  write  your  primary 
comments  in  a  concise  fashion. 
However,  you  may  attach  necessary 
additional  documents  to  your 
comments.  There  is  no  limit  on  the 
length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  imder  ADDRESSES. 

You  may  also  submit  yoiir  comments 
to  the  docket  electronically  by  logging 
onto  the  Dockets  Management  System 
website  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
obtain  instructions  for  filing  the 
dociunent  electronically. 

How  can  I  be  sure  that  my  comments 
were  received? 

U  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  do  I  submit  confidential  business 
information? 

U  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.) 

Will  the  agency  consider  late 
comments? 

NHTSA  will  consider  all  comments 
that  Docket  Management  receives  before 
the  close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  the 
agency  will  also  consider  comments  that 
Docket  Management  receives  after  that 
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date.  If  Docket  Management  receives  a 
comment  too  late  for  the  agency  to 
consider  it  in  developing  a  final  rule 
(assuming  that  one  is  issued),  the 
agency  will  consider  that  comment  as 
an  informal  suggestion  for  future 
rulemaking  action. 

How  can  I  read  the  comments  submitted 
by  other  people? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  A00RE88E8.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

1.  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

2.  On  that  page,  click  on  "search." 

3.  On  the  next  page  (http:// 
dms.dot.gov/search/),  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
1998-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search." 

4.  On  the  next  page,  which  contains 
docket  siunmary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  Althou^  the  comments  are 
imaged  documents,  instead  of  word 
processing  dociunents,  the  "pdf ' 
versions  of  the  documents  are  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  NHTSA  will 
continue  to  file  relevant  information  in 
the  Docket  as  it  becomes  available. 
Fiirther.  some  people  may  submit  late 
comments.  Accordingly,  the  agency 
recommends  that  you  periodically 
check  the  Docket  for  new  material. 

UstofSulHacta 

49  CFR  Part  541 

Administrative  practice  and 
procedure.  Labeling,  Motor  vehicles, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  542 

•Administrative  practice  and 
procedure.  National  Highway  Traffic 
Safety  Administration,  Reporting 
requirements. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR 
Chapter  V  as  follows: 


PART  541— FEDERAL  MOTOR 
VEHICLE  THEFT  PREVENTION 
STANDARD 

1.  The  authority  citation  for  part  541 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  33101.  33102.  33103. 
33105:  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  541.3  would  be  revised  to 
read  as  follows: 

1541.3    Application. 

This  standard  applies  to  the 
following: 

(a)  Passenger  motor  vehicle  parts 
identified  in  §  541.5(a)  that  are  present: 

(1)  In  passenger  cars  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  of  6,000 
pounds  or  less;  and 

(2)  In  light  duty  trucks  that  NHTSA 
has  finally  determined,  piu^uant  to  49 
CFR  part  542,  to  be  high  theft  based  on 
the  1990/91  median  theft  rate. 

(b)  Replacement  parts  for  passenger 
motor  vehicles  described  in  §541. 3(a)(1) 
and  (2),  if  the  part  is  identified  in 

§  541.5(a). 

(c)  This  standard  does  not  apply  to 
passenger  motor  vehicle  parts  that  are 
present  in  passenger  cars,  multipurpose 
passenger  vehicles,  and  light  duty 
trucks  manufactured  by  a  motor  vehicle 
manufacturer  that  manufactures  fewer 
than  500  vehicles  for  sale  in  the  United 
States  each  year. 

Appendix  A  to  Part  541    [Removed] 

3.  Appendix  A  to  Part  541 — Lines 
Subject  to  the  Requirements  of  This 
Standard  would  be  removed. 

4.  Section  541.5  would  be  amended 
by  revising  the  first  sentence  of 
paragraph  (e)(2)  as  follows: 

f  541.5    nequiiwnenta  foe 


(e)*  *  • 

(2)  Each  manufacturer  subject  to 

fiaragraph  (e)(1)  of  this  section  shall,  not 
ater  than  30  days  before  the  line  is 
introduced  into  commerce,  inform 
NHTSA  in  writing  of  the  target  areas 
designated  for  each  line  subject  to  this 
standard.  *  •  • 


PART  542— PROCEDURES  FOR 
SELECTINQ  LINES  TO  BE  COVERED 
BY  THE  THEFT  PREVENTION 
STANDARD 

5.  The  authority  citation  for  part  542 
would  continue  to  read  as  follows: 

Authority:  IS  U.S.C.  2021.  2022.  and  2023; 
delegation  of  authority  at  49  CFR  1.50. 

6.  Section  542.3  would  be  added  to 
read  as  follows: 


1542.3    Procodurea  for  talacting  low  theft 
light  duty  truck  lines  with  a  maiority  of 
major  parts  Intfchangeoble  with  those  of  a 
multipurpose  paesenger  vehicle  lino. 

(a)  Scope.  This  section  sets  forth  the 
procediues  for  motor  vehicle 
manufacturers  and  NHTSA  to  follow  in 
the  determination  of  whether  any  light 
duty  truck  lines  that  have  or  are  likely 
to  have  a  low  theft  rate  have  major  parts 
interchangeable  with  a  majority  of  the 
covered  major  parts  of  a  multipiupose 
passenger  vehicle  line. 

(b)  Application.  These  procedures 
apply  to: 

(1)  Each  manufacturer  that 
produces — 

(i)  At  least  one  multipurpose 
passenger  vehicle  line  that  has  been  or 
will  be  introduced  into  commerce  in  the 
United  States,  and 

(ii)  At  least  one  light  duty  truck  line 
that  has  been  or  will  be  introduced  into 
commerce  in  the  United  States  and  that 
the  manufoctiuer  identifies  as  likely  to 
have  a  thefl  rate  below  the  median  theft 
rate;  and 

(2)  Each  of  those  likely  submedian 
theft  rate  light  duty  truck  lines. 

(c)  Procedures.  (1)  For  each  light  duty 
truck  line  that  a  manufocturer  identifies 
imder  appendix  C  of  part  541  of  this 
chapter  as  having  or  likely  to  have  a 
theft  rate  below  the  median  rate,  the 
manufacturer  identifies  how  many  and 
which  of  the  major  parts  of  that  line  will 
be  interchangeable  with  the  covered 
major  parts  of  any  of  its  multipiupose 
passenger  vehicle  lines. 

(2)  Ifthe  manufactxuer  concludes  that 
a  light  duty  truck  line  that  has  or  is 
likely  to  have  a  theft  rate  below  the 
median  theft  rate  has  major  parts  that 
are  interchangeable  with  a  majority  of 
the  covered  major  parts  of  a 
multipurpose  passenger  vehicle  line,  the 
manufacturer  determines  whether  all 
the  vehicles  of  those  lines  with 
submedian  or  likely  submedian  theft 
rates  and  interchangeable  parts  will 
accoimt  for  more  than  90  percent  of  the 
total  annual  production  of  all  of  the 
manufacturer's  lines  with  those 
interchangeable  parts. 

(3)  The  manuracturer  submits  its 
evaluations  and  conclusions  made 
Onder  paragraphs  (c)(1)  and  (2)  of  this 
section,  together  wiUi  the  underlying 
factual  information,  to  NHTSA  not  less 
than  15  months  before  the  date  of 
introduction.  During  this  [>eriod,  the 
manufacturer  may  request  a  meeting 
with  the  agency  to  further  explain  the 
bases  for  its  evaluations  and 
conclusions. 

(4)  Within  90  days  after  its  receipt  of 
the  manufacturer's  submission  under 
paragraph  (c)(3)  of  this  section,  NHTSA 
considers  that  submission,  if  any,  and 
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independently  makes,  on  a  preliminary 
basis,  the  determinations  of  those  light 
duty  truck  lines  with  submedian  or 
likely  submedian  theft  rates  which 
should  or  should  not  be  subject  to 
§  541.5  of  this  chapter.  NHTSA  informs 
the  manufacturer  by  letter  of  the 
agency's  preliminary  determinations, 
together  with  the  factual  information 
considered  by  the  agency  in  making 
them. 

(5)  The  manufacturer  may  request  the 
agency  to  reconsider  any  of  its 
preliminary  determinations  made  under 
paragraph  (c)(4)  of  this  section.  The 
manufacturer  must  submit  its  request  to 


the  agency  within  30  days  of  its  receipt 
of  the  letter  under  paragraph  (c)(4)  of 
this  section  informing  it  of  the  agency's 
evaluations  and  preliminary 
determinations.  The  request  must 
include  the  facts  and  arguments 
underlying  the  manufacturer's 
objections  to  the  agency's  preliminary 
determinations.  During  this  30-day 
period,  the  manufacturer  may  also 
request  a  meeting  with  the  agency  to 
discuss  those  objections. 

(6)  Each  of  the  agency's  preliminary 
determinations  made  under  paragraph 
(c)(4)  of  this  section  becomes  final  45 
days  after  the  agency  sends  the  letter 


specified  in  that  paragraph  unless  a 
request  for  reconsideration  has  been 
received  in  accordance  with  paragraph 
(c)(5)  of  this  section.  If  such  a  request 
has  been  received,  the  agency  makes  its 
final  determinations  within  60  days  of 
its  receipt  of  the  request.  NHTSA 
informs  the  manufacturer  by  letter  of 
those  determinations  and  its  response  to 
the  request  for  reconsideration. 

Issued:  June  18.  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  02-15903  Filed  6-25-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  NutrWon  Strvico 

Agancy  InfOnnatlon  Cdlactlon 
ActtvWM:  Propo— d  CoHocllon; 
ComfiMfit  RoquMi— Ftorm  FNS-209, 
Status  of  CWiiM  Against  HouMhoMs 

AGCNCY:  Food  and  Nutrition  Service. 

USDA. 

ACTION:  Notice. - 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collections. 
Sections  11, 13,  and  16  of  the  Food 
Stamp  Act  of  1977  (the  Act)  are  the 
bases  for  the  information  collected  on 
Form  FNS-209.  Status  of  Claims 
Against  Households.  Section  11  of  the 
Act  requires  that  State  agencies  submit 
reports  and  other  information  that  are 
necessary  to  determine  compliance  with 
the  Act  and  its  implementing 
regulations.  Section  13  of  the  Act 
requires  State  agencies  to  establish 
claims  and  collect  overpayments  to 
households.  Section  16  of  the  Act 
authorizes  State  agencies  to  retain  a 
portion  of  what  is  collected.  The  FNS- 
209  is  used  as  the  mechanism  for  State 
agencies  to  report  the  claim 
establishment,  collection  and  retention 
amoimts. 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  26,  2002, 
to  be  assured  consideration. 
AOORESSCS:  Send  comments  to  Barbara 
Hallman,  Chief,  State  Administration 
Branch,  Food  and  Nutrition  Service, 
USDA,  3101  Park  Center  Drive, 
Alexandria,  Virginia,  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  wiU  have 
practical  utility:  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate, 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  comments  will  be  summarized 
and  included  in  the  request  for  OfRce  of 
Management  and  Budget  approval  of  the 
information  collection.  All  comments 
will  become  a  matter  of  public  record. 

FOR  FURTHER  MFORMATION  CONTACT: 
LesUe  C.  Byrd,  (703)  305-2472. 
SUPPLEMENTARY  aiFORMATION: 

Title:  Status  of  Claims  Against 
Households. 

OMB  Number:  0584-0069. 

f onn  Number:  FNS-209. 

Expiration  Date:  May  31,  2003. 

7>pe  of  Request:  Extension  of  a 
currently  approved  collection  with  no 
change  in  burden  hotirs. 

Abstract:  The  Food  Stamp  Program 
regulations  at  7  CFR  273.18  require  that 
State  agencies  establish,  collect  and 
efficiently  manage  food  stamp  recipient 
claims.  Section  273.18(m)(5)  requires 
State  agencies  to  submit  at  the  end  of 
every  quarter  the  completed  Form  FNS- 
209,  Status  of  Claims  Against 
Households.  The  information  required 
for  the  FNS-209  report  is  obtained  £rom 
a  State  accounting  system  responsible 
for  establishing  claims,  sending  demand 
letters,  collecting  claims,  and  managing 
other  claim  activity.  In  general.  State 
agencies  must  report  the  following 
information  on  the  FNS-209:  the 
current  outstanding  aggregate  claim 
balance;  claims  established;  collections; 
any  balance  and  collection  adjustments; 
and  the  amount  to  be  retained  for 
collecting  non-agency  error  claims.  The 
burden  associated  with  establishing 
claims  (demand  letters)  and  the 
Treasury  Offset  Program,  both  of  which 
are  also  used  to  complete  the  FNS-209, 
are  already  approved  tmder  0MB 
burden  numbOTS  0584-0492  and  0584- 
0446  respectively. 

The  estimated  annual  biuvien  is  742 
hours.  This  is  the  same  as  the  currently 
approved  burden.  This  estimate 
includes  the  time  it  takes  each  State 
agency  to  accumtilate  and  tabulate  the 


data  necessary  to  complete  the  report 
four  times  per  year. 

Affected  Public:  State  Agencies. 

Estimated  Number  of  flespoitdents: 
53. 

Number  of  Responses  Per 
Respondent:  4. 

Total  Responses:  212. 

Estimated  Time  per  Response:  3 
hours. 

Reporting  Burden:  636. 

Total  Number  of  Record  Keepers:  53. 

Estimated  Aimual  hours  per  Record 
Keeper:  2. 

Record  Keeping  Burden :  1 06. 

Estimated  Total  Annual  Burden:  742 
hours. 

Dated:  June  14.  2002. 
Eric  M.  Best. 

Undersecretary,  Food,  Nutrition,  and 
Consumer  Services. 

(FR  Doc.  02-16102  Filed  6-25-02;  8:45  am] 
MJJNQ  0001  »«io-ao-^ 

DEPARTMENT  OF  AGRICULTURE 

FOrsst  Ssrvlcs 

Raltiaad  County  Rssowcs  Advisory 
Coiniiilllss 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Flathead  County 
Reso\ux»  Advisory  Committee  will  meet 
in  Kalispell,  Montana  July  16  and  July 
29.  The  piupose  of  the  meeting  is  to 
discuss  potential  Title  II  projects  for 
fiscal  year  2003  funded  by  the  Secure 
Rival  Schools  and  Conununity  Self 
Determination  Act. 
DATES:  The  meetings  will  be  held  July 
16  from  3  pm  imtil  6  pm.  and  July  29 
from  3  pm  until  6  pm. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Flathead  National  Forest 
Supervisors  Office,  Conference  Rooms  A 
&  B,  1935  Third  Ave  East,  Kalispell, 
Montana,  59901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allen  Rowley,  Flathead  National  Forest 
Public  Affairs  Specialist,  (406)  758- 
5252. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  These  are 
the  first  two  meetings  of  the  Flathead 
Coimty  Resource  Advisory  Committee. 
Time  will  be  allocated  for  public  input 


Federal  Register /Vol.  67,  No.  123 /Wednesday,  June  26,  2002 /Notices 


43089 


on  potential  projects  the  committee  may 
be  discussing. 

Allen  Rowley, 

Public  Affairs  Specialist. 

(FR  Doc.  02-16128  Filed  6-25-02;  8:45  am) 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Reviaw; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 

Title:  Malcolm  Baldrige  National 
Quality  Award  Application. 

Form  Number(s):  None. 

OMB  Approval  Number:  0693-0006. 

Type  o/neguesf;  Regular  submission. 

Burden  Hours:  10,000. 

Number  of  Respondents:  100. 

Average  Hours  Per  Response:  100. 

Needs  and  Uses:  Information  and 
quantitative  data  collected  from  the 
Award  Applications  is  used  as  the  basis 
for  a  rigorous  evaluation  of  each 
applicant  by  Baldrige  Examiners  to 
determine  the  applicant's  quality 
achievements  and  quality  improvements 
and  to  determine  which,  if  any, 
company  or  organization  will  receive 
the  Award. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for  profit 
institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6608, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer.  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  June  20,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-16046  Filed  6-25-02;  8:45  am] 
BNXINO  COOC  3S1»-1»-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Comprehensive  Economic 
Development  Strategy— Request  for 
Comments 

ACTION:  Proposed  collection:  comment 
request. 

SUMMARY:  The  Department  of  Commerce 
as  part  of  its  continuing  effort  to  reduce 
paperwork  eind  respondent  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed  or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1994,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  26,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6608, 
14th  and  Constitution  Avenue,  NW., 
Washington  DC  20230  or  via  Internet  at 
MClayton@doc.gov. 
FOR  FURTHER  JNFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instruments  and  instructions  should  be 
directed  to  Patricia  Flynn,  Director, 
Operations  Review  and  Analysis 
Division,  Economic  Development 
Administration,  Room  7015, 
Washington,  DC  20230,  telephone  202- 
482-5353. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Economic  Development 
Administration  (EDA)  helps  our 
partners  across  the  nation  (states, 
regions,  and  communities)  create  wealth 
and  minimize  poverty  by  promoting  a 
favorable  business  environment  to 
attract  private  capital  investment  and 
jobs  through  world-class  capacity 
building,  planning,  infrastructure, 
research  grants,  and  strategic  initiatives. 

The  Comprehensive  Economic 
Development  Strategy  (CEDS)  is  needed 
hy  EDA  to  ensure  that  areas  served  by 
an  EDA-supported  planning 
organization  have  or  are  developing  a 
cbntinuous  community-based  planning 
process  and  have  thoroughly  thought 
out  what  type  of  economic  development 
is  needed  in  the  area.  The  process 
addresses  both  the  assets  of  the  area  in 
terms  of  natural  resources,  labor  skills, 
educational  and  research  facilities, 
transportation,  infrastructure,  financial 
resources,  proximity  to  major  economic 
hubs,  or  any  other  positive  influences 
that  can  be  identified,  and  also  the 


liabilities  of  the  area  in  terms  of 
imemployment,  underemployment,  low 
incomes,  threatened  closure  of  industry 
or  other  employment  centers,  out- 
migration,  denigration  of  natural 
resomces  or  other  negatives.  The  CEDS 
process  is  designed  to  bring  about 
consensus  on  long-term  goals  and 
specific  activities  to  reach  those  goals 
with  the  overall  purpose  of  alleviating 
economic  decline  and  in  fact, 
developing  an  environment  conducive 
to  economic  development. 

n.  Method  of  Collection 

This  information  is  required  under 
the  Public  Works  and  Economic 
Development  Act  of  1965,  as  amended, 
including  the  comprehensive 
amendments  by  the  Economic 
Development  Administration  Reform 
Act  of  1998,  Public  Law  105-393, 
(PWEDA).  The  information  is  used  by 
EDA  to  determine:  if  statutory 
requirements  are  met  on  eligibility  for 
projects  for  public  works  and  economic 
adjustment  (except  for  strategy/ 
planning);  district  designation 
requirements;  and  if  planning 
requirements  are  met.  The  CEDS  has 
been  revised  to  include  EDA's 
Investment  Policy  Guidelines  which  are 
intended  to  further  define  the  criteria 
used  to  evaluate  proposals  for  EDA 
funding  which  are  provided  at  13  CFR 
304.2. 

m.  Data 

OMB  Numberfs)  0610-0093. 

Fonn  Number:  Not  Applicable. 

Burden:  33,150. 

Type  of  Review:  Extension  of 
ctirrently  approved  collection. 

Affected  Public:  EDA-funded  grantees: 
State,  local  and  tribal  governments; 
community  organizations;  and  not-for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
Approximately  640. 

Estimated  Time  per  Response:  (1) 
Initial  CEDS  for  Districts  and  other 

EDA-supported  Planning  

Organizations — 240  hours;  (2)  CEDS 
Document  for  non-Districts  and  non- 
EDA  supported  organizations — 25 
hours;  (3)  Annual  CEDS  Report— 50 
hours;  and  (4)  CEDS  Update— 75  hours. 

Estimated  Total  Annual  Burden 
Hours:  33,150  hours. 

Estimate  Total  Annual  Cost: 
$1,344,000. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
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agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  equality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  20.  2002. 
Madeleine  G.CUjrton. 
Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-16043  Filed  6-25-02;  8:45  am] 

iCOM»10-94-P 


DEPARTMENT  OF  COMMERCE 
BuTMu  Of  Industry  and  Saeurlly 
CiMmlcal  WMpons  Convwilion 


action:  Notice  and  request  for 
comments.  

tumiARY;  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44U.S.C. 
3506(c)(2)(A)). 

OATEt:  Written  comments  must  be 
submitted  on  or  before  August  26,  2002. 
AOORESSCS:  Direct  all  written  comments 
to  Madeleine  Clayton.  DCX:  Paperwork 
Clearance  Officer.  (202)  482-3129. 
Department  of  Commerce.  Room  6608. 
14th  and  Constitution  Avenue.  NW. 
Washington.  DC  20230. 
POH  RjmNfR  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(8)  and  instructions  should 
be  directed  to  Mama  Dove,  BIS  ICE 
Liaison,  (202)  482-5211.  Department  of 
Conmierce.  Room  6622. 14th  and 
Constitution  Avenue.  NW..  Washington. 
DC.  20230. 
SUPPLEMENTARY  MTORMATION: 

LAbatract 

The  Chemical  Weapons  Convention 
•  (CWC)  bans  the  development. 


production,  acquisition.  stodq)iling. 
retention  and  direct  or  indirect  transfer 
of  chemical  weapons.  Under  the  CWC, 
companies  that  produce,  process, 
consxune,  utilize,  or  transfer  certain 
chemicals  must  file  initial  and  annual 
declarations.  This  information  will  be 
submitted  to  the  Organization  for  the 
prohibition  of  Chemical  Weapons 
(OPCW),  the  treaty's  international  body. 
The  collection  of  this  information  is 
required  to  comply  with  the  treaty. 

n.  Mathod  of  Collection 

Submitted  on  BXA  Declaration  forms. 

ni-DaU 

OAtB  Number:  0694-0091. 

Form  Number:  Form  1-1  Schedule  1 
Facility  or  Trading  Company 
Identification;  Form  1-2  Declaration  on 
Schedule  1  Chemical  Activities  at  the 
Facility  During  the  Previous  Year;  Form 
2-1  Schedule  2  Plant  Site  or  Trading 
Company  Identification,  et  aJ. 

Type  of  Review:  Recular  submission. 

Affected  Public:  Inuviduals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions,  federal 
government. 

Estimated  Number  of  Respondents: 
792. 

Estimated  Time  Per  Response:  10 
minutes — 31  hours  per  response. 

Estimated  Total  Annual  Burden 
Hours:  27.020. 

Estimated  Total  Armual  Cost: 
$43,732. 

IV.  Raqneat  for  Commeitts 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  (>erformance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  June  20,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
|FR  Doc.  02-16042  Filed  6-25-02;  8:45  ami 
HLUNQ  coot  Mie-a>-p 


DEPARTMENT  OF  COMMERCE 

National  InatKuta  of  Standards  and 
Tschnology 

Propossd  Information  Collsction; 
Commsnt  Rsqusst;  Survsys,  Focus 
Groups,  snd  Othsr  Customsr  Ssrvlcs 
Data  Collsctlons 

action;  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  26,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce.  Room  6608, 
1401  Constitution  Avenue.  NW.. 
Washington.  DC  20230  or  via  the 
Internet  at  mclaytor^doc.gov. 
FOR  RIRTHER  INFORMATION  CONTACT: 
RequMts  for  additional  information  or 
copies  of  the  information  collection 
instrumentCs)  and  instructions  should 
be  directed  to  Phyllis  Boyd.  National 
Institute  of  Standards  and  Technology. 
100  Bureau  Drive,  Stop  3220, 
Gaithersburg.  MD.  20899-3220.  (301) 
975-4062. 
SUPPLEMENTARY  MFORMATION: 

LAlMtract 

In  accordance  with  Executive  Order 
12862,  the  National  Institute  of 
Standards  and  Technology  (NIST).  a 
non-regulatory  agency  of  the 
Department  of  Commerce,  proposes  to 
conduct  a  nxmiber  of  surveys— both 
quantitative  and  qualitative.  The 
surveys  will  be  designed  to  determine 
the  kind  and  the  quaJity  of  products, 
services,  and  information  oiu  key 
customers  want  and  expect,  as  well  as 
their  satisfaction  with  and  awareness  of 
existing  products,  services,  and 
information.  In  addition.  NIST  proposes 
other  customer  service  satisfaction  data 
collection  that  include,  but  may  not  be 
limited  to  focus  groups,  reply  cards  that 
accompany  product  distributions,  and 
web-based  surveys  and  dialogue  boxes 
that  offer  customers  the  opportunity  to 
express  their  level  of  satisfaction  with 
NIST  products,  services,  and 
information  and  for  ongoing  dialogue 
with  NIST.  NIST  will  limit  its  inquiries 
to  data  collections  that  solicit  strictly 
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voluntary  opinions  and  will  not  collect 
information  that  is  required  or 
regulated.  No  assurances  of 
confidentiality  will  be  given.  However, 
it  will  be  completely  optional  for  survey 
participants  to  provide  their  name  or 
affiliation  information  if  they  wish  to 
provide  comments  for  which  they  elect 
to  receive  a  response.  In  addition,  NIST 
will  provide  no  electronic  tracking  and 
will  set  no  cookies  for  web-based 
customer  responses. 

n.  Method  of  Collection 

NIST  will  collect  this  information  by 
electronic  means,  as  well  as  by  mail, 
fax,  telephone,  and  person-to-person 
interaction. 

ni.DaU 

OMB  Number:  0693-003 1 . 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  NIST  customers, 
which  may  include  businesses, 
academic  institutions,  associations, 
researchers,  and  other  individuals, 
organizations,  or  institutions. 

Estimated  Number  of  Respondents: 
12,000. 

Estimated  Time  Per  Response:  Less 
than  2  minutes  for  a  response  card;  2 
hours  for  focus  group  participation.  The 
average  response  time  is  expected  to  be 
less  than  30  minutes. 

Estimated  Total  Annual  Burden 
Hours:  3.022. 

Estimated  Total  Aimual  Cost  to  the 
Public:  0. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  informatibn;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  this  information  collection. 
They  also  will  become  a  matter  of 
public  record. 

Dated:  )une  20,  2002. 
Madeleine  Clayton. 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-16045  Filed  6-25-02;  8:45  am] 
MLUNQ  coos  3S1»-1»-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  10  a.m..  Tuesday,  July  2. 

2002. 

PLACE:  1155  21st  St.,  NW.,  Washington. 

DC.  Lobby  Level  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— Customer  Margin  Rules  Relating  to 
Security  Futures 

—Applicability  of  CFTC  and  SEC 

Customer  Protection,  Record  keeping, 
Reporting,  and  Bankruptcy  Rules  and 
the  Securities  Investor  Protection  Act 
of  1970  to  Accounts  Holding  Security 
Futures  Products 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  02-16153  Filed  6-21-02:  2:43  pm) 

BILUNG  COOe  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Record  of  Decision  (ROD)  for  the  Final 
Programmatic  Environmental  Impact 
Statement  (PEIS)  on  Transpoflable 
Treatment  Systems  for  Non-Stockpile 
Chemical  Warfare  Materiel 

AGENCY:  Department  of  the  Army, 
Department  of  Defense. 
ACTION:  Notice  of  Availability. 

SUMMARY:  This  ROD  has  been  prepared 
by  the  Department  of  the  Army  in 
compliance  with  the  National 
Environmental  Policy  Act  of  1969, 
President's  Council  on  Environmental 
Quality  regulation  (40  CFR  1500-1508). 
and  Army  Regulation  200-2.  This 
decision  is  based  on  the  analyses 
contained  in  the  February  2001  Final 
PEIS  on  Transportable  Treatment 
Systems  for  Non-Stockpile  Chemical 
Warfare  Materiel,  the  associated  public 
and  other  input  received  in  response  to 
coordination  of  this  document,  and 
other  considerations.  The  primary 
decisions  reached  in  the  ROD  on 
transportable  treatment  systems  are  to:. 
(1)  Proceed  with  development  and 
testing  of  the  Rapid  Response  System 
and  the  Explosive  Destruction  System 
and  make  these  systems  available  for 
deployment  and  (2)  suspend  further 
development  and  testing  of  the 
Munitions  Management  Device  Versions 


One  and  Two  (based  on  current  program 
needs),;  however,  the  Munitions 
Management  Device  technologies  were 
determined  to  be  environmentally  safe 
and  subsystems  could  be  used  in  the 
futiire. 

ADDRESSES:  Questions  on  the  ROD  or 
requests  for  copies  of  the  document 
should  be  directed  to:  Program  Manager 
for  Chemical  Demilitarization,  ATTN: 
SFAE-CD-NP  (Mr.  John  Gieseking/ 
Programmatic  Environmental  Impact 
Statement),  Aberdeen  Proving  Ground, 
Maryland  21010-4005  or  via  e-mail  at 
john.gieseking&pmcd.apgea.army.mil. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Gieseking  at  (410)  436-3768  or  by 
fax  at  (410)  436-8737. 

SUPPLEMENTARY  INFORMATION:  The  PEIS 
was  used  to  help  the  Army  make  this 
program-level  decision  with  input  from 
the  public.  The  Army's  Product 
Manager  for  Non-Stockpile  Chemical 
Materiel  has  analyzed  the  potential 
environmental  and  socioeconomic 
consequences  of  two  alternative  courses 
of  action  in  the  Final  PEIS  with  Respect 
to  the  Army's  chemical  demilitarization 
responsibilities.  These  alternatives  are: 
(1)  Completing  development  and  testing 
of  the  transportable  chemical  treatment 
systems  and  making  them  available  to 
be  used  where  needed  and  appropriate 
to  process  non-stockpile  chemical 
war&re  materiel  and  (2)  the  no-action 
alternative,  under  which  the  Army 
would  discontinue  the  development  of 
the  transportable  treatment  systems  and 
continue  to  store  non-stockpile 
chemical  warfare  materiel  imtil  other 
suitable  technologies  are  developed. 

Copies  of  the  ROD  can  also  be 
obtained  by  calling  Ms.  Louise  Dyson, 
Public  outreach  and  Information  Office, 
Office  of  the  Program  Manager  for 
Chemical  Demilitarization,  at  1-800- 
488-0648  or  (410)  436-3445;  fax  (410) 
436-8737;  or  e-mail  at 
louise.dyson@pmcd.apgea.army.mil. 
The  ROD,  as  well  as  the  Final  PEIS,  may 
be  accessed  at  the  following  web  site: 
http://www-pmcd.apgea.army.mil. 

Dated:  June  18.  2002. 
Raymond  |.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment.  Safety  and  Occupational 
Health).  OASAdS-E). 

[FR  Doc.  02-16092  Filed  6-25-02:  8:45  am] 
BIUJNG  COOE  3710-OS-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
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action:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Leader.  Regulatory 
Information  Management.  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  chapter  3507  (j)),  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  July  12.  2002. 
ADOMCSSeS:  Written  commeqts 
regarding  the  emergency  review  should 
be  addrMsed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget:  725  17th 
Street.  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Directorof  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Rraulatory  Information  Management, 
Office  of  the  Chief  Information  Officer, 
publishes  this  notice  containing 
proposed  information  collection 
requests  at  the  beginning  of  the 
Departmental  review  of  the  information 
collection.  Each  proposed  information 
collection,  grouped  by  office,  contains 
the  following:  (1)  Type  of  review 
requested,  e.g.,  new,  revision,  extension, 
existing  or  reinstatement:  (2)  Title;  (3) 
Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  conunent 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department:  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 


of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  June  20,  2002. 
|ohn  TraMler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Indian  Education  Discretionary 
Grant  Applications  (KI). 

Abstract:  Application  for  funding  for 
Indian  Education  discretionary 
programs  of  Demonstration  Grants  for 
Indian  Children  and  Professional 
Envelopment.  The  information  is  used 
to  determine  applicant  eligibility  and 
amount  of  awards  for  projects  selected 
for  funding. 

Additional  Infbnnation 

An  emergency  clearance  is  necessary 
to  enable  the  Department  to  allow 
potential  grantees  the  opportunity  to 
apply  for  funding  this  fiscal  year  under 
these  discaetionary  grant  programs  and 
begin  funded  programs  early  in  the 
coming  school  year.  The  regulations  for 
the  program  are  being  published  as  a 
final  rule  with  request  for  comments. 
This  allows  the  Department  to 
implement  the  programs  without  delay, 
but  still  provides  the  public  with  an 
opportunity  to  comment  on  the 
regulatory  provisions.  A  delay  in  the 
clearance  of  these  information 
collection  reqiiirements  will  mean  that 
the  program  will  be  unable  to  make 
awards  this  year  and  funds  would  lapse. 
Further  the  selected  funded  projects 
will  be  unable  to  recruit  the  most 
qualified  staff  or  training  participants 
and  successfully  begin  implementation 
of  their  programs  early  in  the  2002-03 
school  year.  In  our  view  harm  to  the 
public  would  occiir  if  this  clearance  is 
not  approved. 

Aldiough  OMB  will  provide 
provisional  clearance  of  this 
information  collection  in  order  to  get 
awards  out  this  year,  the  public  wUl 
have  another  chance  to  comment  on  the 
information  collection  requirements  of 
the  final  rule  when  the  final  regulation 
is  published  in  mid-July,  2002. 

Frequency:  Annually. 

Affected  Public:  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden: 


Responses:  100. 

Burden  Hoius:  5840. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2052.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments  "  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue.  SW,  Room  4050.  Regional 
Office  Building  3.  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements, 
contact  Katrine  Ingalls  at  her  internet 
address  Katrina.Ingalls@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[PR  Doc.  02-16066  Filed  6-25-02;  8:45  am] 
MLLMO  COOl  4O0O-O1-F 


DEPARTMENT  OF  ENERGY 

FMteral  EiMrgy  R«gul«tory 
Commission 

[OodMl  No.  RP99-W1-M0] 

ANR  PIpoIlM  Compmy;  Notioo  of 
Complianco  niing 

lune  20.  2002. 

Take  notice  that  on  June  14.  2002. 
ANR  Pipeline  Company  (ANR)  filed 
amendments  to  three  service  agreements 
between  ANR  and  Baltimore  Gas  & 
Electric  Company  in  compliance  with 
the  Commission?s  May  16,  2002  Letter 
Order  in  Docket  No.  RP99-301-038. 
ANR  Pipeline  Company.  99  FERC 
161.174(2002). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regiilations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
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on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-16122  Filed  6-25-02;  8:45  am] 

MUING  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Fodoral  Energy  Regulatory 
Commission 

[Doetot  Noe.  RPOO-387-002  and  RPOO-583- 
003] 

Florida  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

June  20,  2002. 

Take  notice  that  on  June  17,  2002, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  the  following  tariff  sheets: 

Fifth  Revised  Sheet  No.  119 
Fifth  Revised  Sheet  No.  120A 
Original  Sheet  No.  135B 
Fourth  Revised  Sheet  No.  162 
Fifth  Revised  Sheet  No.  165A 
Sixth  Revised  Sheet  No.  166 
First  Revised  Sheet  No.  166 A 
Fifth  Revised  Sheet  No.  167 
Third  Revised  Sheet  No.  175 

FGT  states  On  February  9,  2000,  the 
Commission  issued  its  final  rule 
regarding  the  regiilation  of  interstate 
natxu^  gas  transportation  services  in 
Docket  Nos.  RM98-10-000  and  RM98- 
12-000  (Order  No.  637).  Among  other 
things,  Order  No.  637  required  pipelines 
to  demonstrate  compliance  or  make 
conforming  tariff  changes  related  to 
scheduling  equality,  released  capacity, 
capacity  segmentation,  pipeline 
imbalance  services,  operational  flow  .. 
orders  (OFOs)  and  penalties.  The 
Commission  further  clarified  these 
requirements  in  Order  Nos.  637-A  and 
637-B. 

On  July  14,  2000,  FGT  submitted  pro 
forma  tariff  sheets  proposing  changes  to 
comply  with  Order  No.  637  (July  14, 
2000  Filing).  Subsequently,  on  May  16. 
2002  the  Commission  issued  its  order 
on  FGT's  July  14,  2000  Filing.  The  May 
16  Order  accepted  FGT's  proposal  on 
several  issues  while  requiring  FGT  to 
make  tariff  revisions  and  to  file  actual 


tariff  sheets  within  thirty  (30)  days 
consistent  with  the  discussion  in  such 
order.  Additionally,  the  May  16  Order 
directed  that  such  tariff  sheets  not  be 
placed  into  effect  before  further  order  of 
the  Commission. 

FGT  states  that  in  the  instant  filing. 
FGT  addresses  each  of  the 
Commission's  directives  and  is 
proposing  corresponding  tariff  changes. 
However.  FGT  requests  that  the 
Commission  defer  acting  on  certain 
tariff  sheets  related  to  issues  for  which 
FGT  has  requested  rehearing.  With 
respect  to  those  tariff  sheets.  FGT 
reserves  the  right  to  propose 
modifications  to  the  tariff  provisions 
proposed  herein  as  a  result  of  futiue 
Commission  orders  resulting  from  FGT's 
Request  for  Rehearing  and  Clarification 
of  the  Conunission's  May  16  Order.  In 
addition.  FGT  reserves  the  right  to 
propose  modifications  to  these  tariff 
sheets  as  a  result  of  Conunission  orders 
which  are  a  result  of  underlying 
challenges  to  Order  No.  637  in  Interstate 
Natural  Gas  Association  of  America  v. 
F.E.R.C.  No.  98-1333,  et  al..  2002  WL 
506850  (D.C.  Cir.  April  5.  2002). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-16123  Filed  6-25-02;  8:45  am] 

BHXmG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission    ^ 

[Docket  No.  RP02-232-001] 

Great  Ibices  Gas  Transmission  Limited 
Partnership;  Notice  of  Tariff  FHing 

June  20,  2002. 

Take  notice  that  on  June  17,  2002, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets,  proposed  to  be 
effective  June  1,  2002: 

Substitute  Seventh  Revised  Sheet  No.  45 
Second  Revised  Sheet  No.  45A 
Substitute  First  Revised  Sheet  No.  5SA 
Substitute  First  Revised  Sheet  No.  571 

Great  Lakes  states  that  these  tariff 
sheets  are  being  filed  to  add  clarifying 
language  to  its  tariff  sheets  as  directed 
in  tibe  Commission's  May  31,  2002 
Letter  Order  in  Docket  No.  RP02-232- 
000.  wherein  Great  Lakes  had  filed  to  (1) 
add  generally  applicable  tariff 
provisions  setting  forth  the  conditions 
under  which  contract  demand 
reductions  or  termination  provisions 
Mali  be  made  available  to  «dl  customers 
seeking  firm  capacity  on  a  non- 
discriminatory basis,  and  (2)  add  tariff 
provisions  to  permit  negotiation  of  a 
contractual  right  of  first  refusal  between 
Great  Lakes  and  its  shippers  in 
instances  where  a  regulatory  right  is  not 
available. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Dockett"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  WatMn.  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-16127  Filed  6-25-02;  8:45  am) 

MLUNQ  coot  1717-01-^ 

DEPARTMENT  OF  ENERGY 

FMwral  EfMrgy  R«gulatovy 
CofnmiMkM 

[Oociwt  No.  RP02-1 51-«09] 

Gulf  South  Plp«lln*  Company,  LP; 
Notico  of  Complianco  Filing 

lune  20.  2002. 

Take  notice  that  on  June  18.  2002. 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Sixth  Revised  Volume 
No.  1,  the  following  tariff  sheet,  to 
become  effective  February  25,  2002. 

Second  Sub.  Second  Revised  Sheet  No.  306 

Gulf  South  states  that  the  above  tariff 
sheet  has  been  filed  to  comply  with  the 
Order  issued  June  3.  2002.  99  FERC 
161,256.  The  Commission  directed  Gulf 
South  to  provide  that  the  effective  date 
of  a  contract  demand  reduction  to  be  the 
latter  of  the  effective  date  of  the  bypass 
or  the  end  of  the  60-day  notice  period. 
The  compliance  filing  incorporates  this 
change. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Walaon,  Jr.. 

Deputy  Secretary. 

(FR  Doc.  02-16126  Filed  6-25-02:  8:45  am] 

MUMQ  COM  IT17-01-# 


DEPARTMENT  OF  ENERGY 

Fadoral  Enorgy  flogulatory 
Commission 

[Doctot  No.  RP97-S1-013] 

KIndsf  Morgan  Intsf stls  Qss 
Transmission  LLC;  Nolica  of 
Nsgotlatad  Rats  Tariff  Rling 

)une  20.  2002. 

Take  notice  that  on  June  18.  2002. 
Kinder  Morgan  Interstate  Gas 
Transmission  LLC  (KMIGT)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1-A,  Eighth 
Revised  Sheet  No.  4G  and  Second 
Revised  Sheet  No.  4J.  to  be  effective  July 
1.  2002. 

KMIGT  states  that  the  above- 
referenced  tariff  sheets  reflect  a 
negotiated  rate  contract  effective  July  1. 
2002.  The  tariff  sheets  are  being  filed 
pursuant  to  Section  36  of  KMIGT's 
FERC  Gas  Tariff  Fourth  Revised  Volume 
No.  1-B,  and  the  procedures  prescribed 
by  the  Commission  in  its  December  31, 
1996  "Order  Accepting  Tariff  Filing 
Subject  to  Conditions  ".  in  Docket  No. 
RP97-81  (77  FERC  1 61,350)  and  the 
Commission's  Letter  Orders  dated 
March  28. 1997  and  November  30.  2000 
in  Docket  Nos.  RP97-81-001.  and 
RPOl-70-000,  respectively. 

KMIGT  states  that  a  copy  of  this  filing 
has  been  served  upon  all  parties  to  this 
proceeding.  KMIGT's  customers  and 
affected  state  commissions. 

Any  person  desiring  to  be  he«ml  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  wiU 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Commenfs,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson.  )r.. 

Deputy  Secretary. 

(FR  Doc.  02-16120  Filed  6-25-02;  8:45  am] 

■UJNO  COM  f717-01-P 

DEPARTMENT  OF  ENERGY 

FSdaral  Enargy  Ragulatory 
Commission 


[DockM  No.  RP00-3M-00q 

National  Fual  Gas  Supply  Corporation: 
Notlcs  of  Compllanca  niing 

June  20,  2002. 

Take  notice  that  on  June  14.  2002, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing. 

National  Fuel  states  that  the  piupose 
of  the  instant  filing  is  to  comply  with  * 
the  requirements  of  Order  No.  637 
concerning  segmentation  and  on-the- 
path  secondary  priority.  National  Fuel?s 
filing  indicates  Uiat  the  tariff  sheets 
implementing  all  other  requirements  of 
Order  No.  637  are  already  in  effect. 

National  Fuel  states  that  copies  of  this 
filing  were  served  upon  its  customers, 
interested  state  commissions  and  the 
parties  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Dodket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-FiUng"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-16124  Filed  6-25-02;  8:45  am) 
I  COM  tn7-oi-^ 
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DEPARTMENT  OF  ENERGY 

FSdaral  Energy  Regulatory 
Commission 

[Docket  No.  CP02-383-000] 

National  Fual  Gas  Supply  Corporation; 
Notice  of  Application 

June  19.  2002.    ' 

Take  notice  that  on  June  7,  2002. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square. 
Buffalo.  New  York  14203.  filed  in 
Docket  No.  CP02-383-000  an 
application  pursuant  to  Sections  7(b) 
and  (c)  of  the  Natural  Gas  Act  (NGA)  for 
authorization  to  abandon  certain 
pipeline  facilities  in  New  York,  and  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  certain  pipeline 
replacement  facilities  in  New  York,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.gov  using 
the  "RIMS"  link,  select  "Docket  #"  from 
the  RIMS  Menu  and  follow  the 
instructions  (call  (202)  208-2222  for 
assistance). 

National  Fuel  proposes  to  abandon 
approximately  5.44  miles  of  10-inch 
steel  pipeline  in  Allegany  County,  New 
York,  and  to  abandon  approximately 
27.35  miles  of  pipeline,  also  in  Allegany 
County,  New  York,  both  segments  of  its 
Line  PY-10.  It  is  stated  that  the  pipeline 
facilities  would  be  abandoned  in  place 
except  for  those  sections  where  the 
landowner  specifically  requests 
National  Fuel  to  remove  the  pipe. 
National  Fuel  proposes  to  construct  and 
operate  approximately  5.44  miles  of  8- 
inch  plastic  pipeline  to  replace  the  5.44 
miles  being  abandoned,  with  the  new 
pipeline  located  in  a  new  trench 
adjacent  to  the  existing  pipeline.  It  is 
stated  that  a  portion  of  the  new  line  will 
be  located  in  a  new  right-of-way  to 
avoid  a  house  that  has  been  constructed 
on  the  right-of-way.  It  is  asserted  that 
this  portion  of  the  line  will  be  located 
75  west  of  the  existing  line.  National 
Fuel  explains  that  the  reason  for  the 
abandonment  and  replacement  is  that 
the  existing  line  has  deteriorated,  and 
the  cost  of  upgrading  it  would  be 
substantial.  The  cost  of  the  new    - 
construction  is  estimated  at  $1.1 
million,  and  the  cost  of  abandonment  is 
estimated  at  approximately  $505,607. 

Any  questions  regarding  this 
amendment  should  be  directed  to  David 
N.  Reitz,  Assistant  General  Counsel, 
National  Fuel  Gas  Supply  Corporation, 


10  Lafayette  Square,  Buffalo,  New  York 
14203,  at  (716)  857-7949. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  July  10,  2002,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE. 
Washington,  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10),  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  docimients 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  'The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings        ^ 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  docimients 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  docimients  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 


The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a    . 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-16149  Filed  6-2y'-02:  8:45  am] 

8ILUNG  COM  cnr-oi-p 


DEPARTMENT  OF  ENERGY 

Fedaral  Enargy  Ragulatory 
Commlaalon 

[Docket  No.  RP01-317-005] 

Reliant  Enargy  Gaa  Transmission 
Compsny;  Notlcs  of  Compliance  HIIng 

June  20.  2002. 

Take  notice  that  on  June  14,  2002, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  its 
report  of  activities  during  the  first  year 
of  service  under  Rate  Schedule  PHS. 

REGT  states  that  copies  of  the  filing 
have  been  mailed  to  each  of  REGT's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 


43096 


Federal  Register /Vol.  67.  No.  123 /Wednesday,  June  26.  2002 /Notices 


Regulations.  All  such  protests  must  be 
filml  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-20ft-2222  for 
assistance).  Conunents,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Unwood  A.  Wataon,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-16125  Filed  6-25-02;  8:45  am) 

MUiNQ  COM  anr-oi-f 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieeion 

[Doctol  No.  RP96-312-07S] 


Tenneaaae  Qaa  Pipeline  Company; 
Notica  of  NagotMad  Rata  Tariff  niing 

June  20.  2002. 

Take  notice  that  on  June  4,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

'Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Ocean  State  Power  n.  Tennessee 
requests  that  the  Commission  grant  such 
approval  effective  Jtdy  1.  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
widi  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  axe  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link. 


select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Unwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-16117  Filed  6-25-02:  8:45  am] 

MJJNO  COM  •M7-ei-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunlaaion 

[Doelat  No.  RP06-312-073] 

Tenneeaae  Gee  Pipeline  Compeny; 
Notice  of  Negotialad  Ralaa 

)une  20.  2002. 

Take  notice  that  on  June  6.  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  an 
amended  service  agreement  to  replace 
an  incorrect  service  agreement  that  was 
filed  on  Jime  4,  2002  as  part  of  a  May 
31,  2002,  Negotiated  Rate  Arrangement 
with  Ocean  State  Power  n. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Fedmal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
mvw./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Unwood  A.  Wataon,  Jr.. 

Deputy  Secretary. 

(FR  Doc.  02-16118  Filed  6-25-02;  8:45  am] 

■UMQ  COM  tm-m-p 


DEPARTMENT  OF  ENERGY 

FMaral  Energy  Regulatory 
ConNniaalon 

[Dodwl  No.  RP96-31 2-074] 

Tenneaaae  Gaa  Pipeline  Company; 
Notica  of  Errata  nibig 

June  20.  2002. 

Take  notice  that  on  June  6.  2002. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  an 
amended  service  agreement  to  replace 
an  incorrect  service  agreement  that  was 
filed  on  June  4,  2002  as  part  of  a  May 
31,  2002  Negotiated  Rate  Arrangement 
with  Ocean  State  Power. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filwl  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Cominission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  tmder  the  "e-Filing"  link. 

Unwood  A.  Wataon,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-16119  Filed  6-25-02;  8:45  am] 

MJJNO  COM  tn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Doctat  No.  RP97-288-021] 

Tranaweatem  Pipeline  Compeny; 
Notice  of  Negotiated  Rata  Tariff  Filing 

June  20,  2002. 

Take  notice  that  on  June  14.  2002, 
Transwestem  Pipeline  Company  (TW) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets  to  become 
effective  June  15,  2002: 

16th  Revised  Sheet  No.  5B.0S 
7th  Revised  Sheet  No.  5B.06 
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2nd  Revised  Sheet  No.  5B.10 
Original  Sheet  No.  58.11 
Original  Sheet  No.  5B.12 

TW  states  that  the  above  sheets  are 
being  filed  to  implement  specific 
negotiated  rate  agreements  with  Frito 
Lay  (2).  Western  Gas  Resources.  BP 
Energy  Company,  United  States  Gypsum 
Company,  PPL  Energy  Plus,  LLC  (2). 
and  OneOK  Energy  Marketing  and 
Trading  Company  in  accordance  with 
the  Commission's  Policy  Statement  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Conunission's 
Rules  ai^d  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Unwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-16121  Filed  6-26-02;  8:45  am] 

BOJJNQ  COM  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  EC02-76-000,  et  al.] 

Conectiv  Bethlehem  Inc.  et  a!.;  Electric 
Rate  and  Corporate  Regulation  niinga 

June  19,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 


1.  Conectiv  Bethlehem  Inc.  and 
Conectiv  Energy  Holding  Company, 

[Docket  No.  EC02-76-000] 

Take  notice  that  on  Jime  14.  2002. 
Conectiv  Bethlehem.  Inc.  (CBI)  and 
Conectiv  Energy  Holding  Company 
(CEH)  (collectively.  Applicants) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  pursuant  to  Section  203 
of  the  Federal  Power  Act  and  Part  33  of 
the  Commission's  regulations,  a  request 
for  authorization  and  approval  to  engage 
in  an  internal  restructuring  whereby 
CEH  transfers  to  one  of  its  wholly 
owned  subsidiaries  all  of  CEH's 
shareholder  interest  CBI. 

Copies  of  the  filing  were  served  on  the 
Delaware  Public  Service  Commission. 

Comment  Date:  July  8, 2002. 

2.  Cabazon  Wind  Partners,  LLC,  , 
Cannon  Power  Corporation,  and  Shell 
WindEnergy  Inc. 

[Docket  No.  EC02-77-O00J 

Take  notice  that  on  June  17.  2002. 
Cabazon  Wind  Partners,  LLC  (Cabazon), 
Caimon  Power  Corporation  (Cannon) 
and  Shell  WindEnergy  Inc.  (Shell 
WindEnergy)  (collectively,  the 
Applicants)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  an  application  piu-suant 
to  Section  203  of  the  Federal  Power  Act 
for  authorization  of  a  disposition  of 
jurisdictional  facilities  whereby  Shell 
WindEnergy  will  acquire  100%  of  the 
membership  interests  in  Cabazon. 
Cabazon  is  constructing  a  41  MW  wind 
power  generating  plant  (Project)  located 
in  Riverside  County,  California  (the 
Project). 

Cabazon  is  currently  wholly-owned 
by  Cannon.  Pursuant  to  an  acquisition 
agreement,  the  Transaction  would  be 
consummated  after  the  Project 
commences  commercial  operation, 
which  is  expected  to  occiu*  by  August 
25.  2002.  The  Transaction  is  expected  to 
result  in  the  disposition  of  Commission 
jurisdictional  facilities  consisting  of 
Cabazon's  market-based  rate  tariff  and 
minor  interconnection  facilities 
connecting  the  Project  to  the  California 
grid.  Applicants  have  requested 
privileged  treatment  for  the  Acquisition 
Agreement  between  Cannon  and  Shell 
WindEnergy. 

Comment  Date:  July  8.  2002. 

3.  Pajaro  Energy  Center,  LLC 

[Docket  No.  EG02-1 54-000] 

Take  notice  that  on  June  14.  2002. 
Pajaro  Energy  Center.  LLC  (Pajaro)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  piusuant  to 


Part  365  of  the  Commission's 
regulations. 

Pajaro.  a  Delaware  limited  liability 
company,  proposes  to  own  and  operate 
a  nominally  rated  45  MW  natural  gas- 
fired,  simple  cycle  electric  generating 
facility  to  be  located  in  Monterey 
County.  California.  Pajaro  intends  to  sell 
the  output  at  wholesale  to  an  affiliated 
marketer. 

Comment  Date:  July  10.  2002. 

4.  Rhode  Island  State  Energy  Statutory 

[Docket  No.  EG02-1 55-000) 

Take  notice  that  on  June  14,  2002. 
Rhode  Island  State  Energy  Statutory 
Trust  200.  c/o  State  Street  Bank  and 
Trust  Company  of  Connecticut,  National 
Association,  c/o  State  Street  Bank  and 
Trust  Company  of  Connecticut,  National 
Association,  c/o  LaFayette,  Boston. 
Massachusetts  02102,  filed  with  the 
Federal  Energy  Regulatory  Conunission 
(Commission),  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations.  The 
applicant  is  a  Coimecticut  statutory 
trust  that  states  it  will  engage  directly  or 
indirectly  and  exclusively  in  the 
business  of  owning  and/or  operating 
eligible  facilities  in  the  United  States 
and  selling  electric  energy  at  wholesale. 
The  applicant  proposes  to  own  a  535 
MW  electric  generating  facility  located 
near  Johnston,  Rhode  Island,  "The 
applicant  seeks  a  determination  of  its 
exempt  wholesale  generator  status.  All 
electric  energy  sold  by  the  applicant 
will  be  sold  exclusively  at  wholesale  by 
leasing  the  facility. 

Comment  Date:  July  10,  2002. 

5.  Boston  Edison  Company 

[Docket  No.  ER02-170-002I 

Take  notice  that  on  June  13.  2002. 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  a  new  First 
Revised  Rate  Schedule  FERC  No.  167  in 
compliance  with  the  directives  of  the 
Commission  in  its  Order  Denying 
Rehearing,  issued  on  March  15,  2002.  in 
Docket  No.  ER02-1 70-001  98  FERC 
161,292(2002). 

Boston  Edison  requests  that  the  new 
First  Revised  Rate  Schedule  FERC  No. 
167  become  effective  on  )une  1,  2002. 

Comment  Date:  July  5,  2002. 

6.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-2083-OO0I 

Take  notice  that  Virginia  Electric  and 
Power  Company  (the  Company)  on  June 
13.  2002.  respectfully  tendered  for  filing 
the  following  Service  Agreement  by 
Virginia  Electric  and  Power  Company  to 
PSEG  Energy  Resources  &  Trade  LLC 
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designated  as  Service  Agreement  No.  10* 
under  the  Company's  Wholesale 
Market-Based  Rate  Tariff,  FERC  Electric 
Tariff,  Original  Volume  No.  6,  effective 
on  June  15,  2000.  The  Company 
respectfully  requests  an  effective  date  of 
May  14,  2002,  as  requested  by  the 
customer. 

Copies  of  the  filing  were  served  upon 
PSEG  Energy  Resources  &  Trade  LLC, 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  Date:  July  5,  2002. 

7.  Amsren  EiMrgy,  Inc.  on  behalf  of 
Union  Bectrte  Company  d^/a 
AmarenUE  and  AaMrm  Enaifjr 
Generating  Company 

(Docket  No.  ER02-208 7-000) 

Take  notice  that  on  June  13,  2002, 
Ameren  Energy,  Inc.  (Ameren  Energy), 
on  behalf  of  Union  Electric  Company  d/ 
b/a  AmerenUE  and  Ameren  Energy 
Generating  Company  (collectively,  the 
Ameren  Parties),  pursuant  to  section 
205  of  the  Federal  Power  Act,  16  USC 
824d,  and  the  market  rate  authority 
granted  to  the  Ameren  Parties, 
submitted  for  filing  umbrella  power 
sales  service  agreements  under  the 
Ameren  Parties'  market  rate 
authorizations  entered  into  with 
American  Electric  Power  Service 
Corporation. 

Ameren  Energy  seeks  Commission 
acceptance  of  these  service  agreements 
effective  June  1,  2002.  Copies  of  this 
filing  were  served  on  the  public  utilities 
commissions  of  Illinois  and  Missoiui 
and  the  coimterparty. 

Comment  Date:  July  5.  2002. 

8.  Bonnie  Mine  Energy,  LLC 

(Docket  No.  ER02-2088-OO0I 

Take  notice  that  on  June  13.  2002. 
Bonnie  Mine  Energy,  LLC  (Bonnie 
Mine)  filed  with  the  Federal  Energy 
Regulatory  Commission  that  FERC 
Electric  Tariff,  Original  Volume  No.  1  in 
Docket  No.  EROO-1 502-000  on  February 
3,  2000  is  to  be  cancelled. 

Comment  Date:  )uly  5,  2002. 

9.  Dominion  Energy  Marketing.  Inc. 

(Docket  No.  ER02-2089-0001 

Take  notice  that  on  June  13.  2002. 
Dominion  Energy  Marketing,  Inc.  (the 
Company)  respectfully  tendered  for 
filing  the  following  Service  Agreement 
by  Dominion  Enecgy  Marketing.  Inc.  to 
PSEG  Energy  Resources  &  Trade  LLC 
designated  as  Service  Agreement  No  3 
under  the  Company's  Market-Based 
Sales  Tariff,  FERC  Electric  Tariff, 
Original  Volume  No.  1.  effective  on 
December  15,  2000. 

The  Company  requests  an  effective 
date  of  May  14,  2002,  as  requested  by 


the  customer.  Copies  of  the  filing  were 
served  upon  the  PSEG  Energy  Resources 
&  Trade  LLC,  the  Virginia  State 
Corporation  Commission,  and  the  North 
Carolina  Utilities  Commission. 
Comment  Date:  July  5,  2002. 

10.  Duke  Electric  Tranamiaaion 

(Docket  No.  ER02-20go-000] 

Take  notice  that  on  Jime  13,  2002, 
Duke  Electric  Transmission  (Duke)  a 
division  of  Duke  Energy  Corporation, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement  with 
Duke  Energy  Trading  and  Marketing. 
L.L.C..  for  Non-Firm  Transmission 
Service  imder  Duke's  Open  Access 
Transmission  Tariff.  Duke  requests  that 
the  proposed  Service  Agreement  be 
permitted  to  become  effective  on  May 
23.  2002.  Duke  states  that  this  filing  is 
in  accordance  with  Part  35  of  the 
Commission's  regulations  and  that  a 
copy  has  been  served  on  the  North 
Carolina  Utilities  Commission. 

Comment  Date:  July  5.  2002. 

11.  Duke  Electric  Tranamiaaion 

(Docket  No.  ER02-2091-000) 

Take  notice  that  on  June  13.  2002. 
Duke  Electric  Transmission  (Duke)  a 
division  of  Duke  Energy  Corporation, 
tendered  for  filing  Mrith  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement  with 
Dominion  Energy  Marketing.  Inc..  for 
Firm  Transmission  Service  under 
Duke's  Open  Access  Transmission 
Tariff.  Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  May  24.  2002.  Duke 
states  that  this  filing  is  in  accordance 
with  Part  35  of  the  Conunission's 
regulations  and  that  a  copy  has  been 
served  on  the  North  Carolina  Utilities 
Commission. 

Comment  Date:  July  5.  2002. 

12.  Duke  Electric  Tranamiaaion 

[Docket  No.  ER02-20g2-000] 

Take  notice  that  on  June  13.  2002. 
Duke  Electric  Transmission  (Duke)  a 
division  of  Duke  Energy  Corporation, 
tendered  for  filing  witib  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement  with 
Western  Resources,  Inc..  dba  Westar 
Energy,  for  Firm  Transmission  Service 
under  Duke's  Open  Access 
Transmission  Tariff.  Duke  requests  that 
the  proposed  Service  Agreement  be 
permitted  to  become  effective  on  May 
23.  2002.  Duke  states  that  this  filing  is 
in  accordance  with  Part  35  of  the 
Commission's  regulations  and  that  a 
copy  has  been  served  on  the  North 
Carolina  utilities  Commission. 


Comment  Date:  July  5.  2002. 

13.  Duke  Electric  Trannniasion 

(Docket  No.  ER02-20g3-000] 

Take  notice  that  on  Jime  13,  2002, 
Duke  Electric  Transmission  (Duke)  a 
division  of  Duke  Energy  Corporation, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement  with 
Dominion  Energy  Marketing.  Inc..  for 
Non-Firm  Transmission  Service  under 
Duke's  Open  Access  Transmission 
Tariff.  Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  May  23,  2002.  Duke 
states  that  this  filing  is  in  accordance 
with  Part  35  of  the  Commission's 
regulations  and  that  a  copy  has  been 
served  on  the  North  Carolina  utilities 
Commission. 

Comment  Date:  July  5,  2002. 

14.  Duke  Electric  Tranamiaaion 

(Docket  No.  ER02-2094-000] 

Take  notice  that  on  Jime  13,  2002, 
Duke  Electric  Transmission  (Duke)  a 
division  of  Duke  Energy  Corporation, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Compiission)  a  Service  Agreement  with 
Western  Resources,  Inc.,  dba  Westar 
Energy,  for  Non-Firm  Transmission 
Service  under  Duke's  Open  Access 
Transmission  Tariff.  Duke  requests  that 
the  proposed  Service  Agreement  be 
permitted  to  become  effective  on  May 
22.  2002.  Duke  states  that  this  filing  is 
in  accordance  with  Part  35  of  the 
Commission's  regulations  and  that  a 
copy  has  been  served  on  the  North 
Carolina  utilities  Commission. 

Comment  Date:  July  5.  2002. 

15.  PJM  Interconnection,  LX.C 

(Docket  No.  ER02-2095-000J 

Take  notice  that  on  June  13.  2002. 
PJM  Interconnection.  L.L.C.  (PJM) 
tendered  for  filing  a  revised  page  to  the 
PJM  Open  Access  Transmission  Tariff  to 
correct  a  subpart  reference  in 
Attachment  M  to  such  tariff. 

Copies  of  this  filing  have  been  served 
on  all  PJM  members  and  the  state 
electric  utility  regulatory  conunissions 
in  the  PJM  region. 

Comment  Date:  July  5 .  2002. 

16.  American  Tranamiaaion  Systema, 
Inc. 

(Docket  No.  ER02^20g6-O00l 

Take  notice  that  on  June  14,  2002. 
American  Transmission  Systems,  Inc. 
filed  a  Service  Agreement  to  provide 
Non-Firm  Point-to-Point  Transmission 
Service  for  NSP  Energy  Marketing,  the 
Transmission  Customer.  Services  are 
being  provided  under  the  American 
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Transmission  Systems,  Inc.  Open 
Access  Transmission  Tariff  submitted 
for  filing  by  the  Federal  Energy 
Regidatory  Commission  in  Docket  No. 
ER99-2647-000.  The  proposed  effective 
date  under  the  Service  Agreement  is 
Jime  13,  2002  for  the  above  mentioned 
Service  Agreement  in  this  filing. 
Comment  Date:  July  5,  2002. 

17.  American  Transmission  Sjrstems, 
Inc. 

(Docket  No.  ER02-2097-OO0J 

Take  notice  that  on  June  14.  2002, 
American  Transmission  Systems,  Inc. 
filed  a  Service  Agreement  to  provide 
Firm  Point-to-Point  Transmission 
Service  for  NSP  Energy  Marketing,  the 
Transmission  Customer.  Services  are 
being  provided  under  the  American 
Transmission  Systems,  Inc.  Open 
Access  Transmission  Tariff  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER99-2647-000.  The  proposed  effective 
date  under  the  Service  Agreement  is 
June  13,  2002  for  the  above  mentioned 
Service  Agreement  in  this  filing. 

Comment  Date:  July  5.  2002. 

18.  Progress  Energy  Inc.  On  behalf  of 
DeSoto  County  Generating  Company, 
LLC. 

[Docket  No.  ER02-2098-000I 

Take  notice  that  on  June  14,  2002. 
DeSoto  Coimty  Generating  Company, 
LLC  (DeSoto)  tendered  for  filing  an 
executed  Service  Agreement  between 
DeSoto  and  the  following  eligible  buyer, 
Florida  Power  &  Light  Company. 
Service  to  this  eligible  buyer  will  be  in 
accordance  with  the  terms  and 
conditions  of  DeSoto's  Cost-Based  Rates 
"Up  To"  Tariff,  FERC  Electric  Tariff  No. 
1. 

DeSoto  requests  an  effective  date  of 
May  20,  2002  for  this  Service 
Agreement.  Copies  of  the  filing  were 
served  upon  the  North  Carolina  Utilities 
Commission,  the  South  Carolina  Public 
Service  Commission,  the  Florida  Public 
Service  Commission  and  the  Georgia 
Public  Service  Conunission. 

Comment  Date:  July  5,  2002. 

19.  Central  Hudaon  Gas  k  Electric 
Corporation 

(Docket  No.  ER02-2099-000] 

Take  notice  that  on  June  14,  2002, 
Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson)  tendered 
for  filing  proposed  changes  in  its  Rate 
Schedule  FERC  No.  202  which  sets  forth' 
the  terms  and  charges  for  substation 
service  provided  by  Central  Hudson  to 
Consolidated  Edison  Company  of  New 
York.  Inc. 

Central  Hudson  requests  waiver  on 
the  notice  requirements  set  forth  in  18 


CFR  35.11  of  the  Regulations  to  permit 
charges  to  become  effective  January  1 , 
2002  as  agreed  to  by  the  parties. 

Central  Hudson  states  that  a  copy  of 
its  filing  was  served  on  Con  Edison  and 
the  State  of  New  York  Public  Service 
Commission. 

Comment  Date:  July  5.  2002. 

20.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER02-2100-000J 

Take  notice  that  on  June  14,  2002, 
PJM  Interconnection  L.L.C.  (PJM), 
tendered  for  filing  two  executed 
umbrella  service  agreements  for  firm 
point-to-point  transmission  service  and 
non-firm  point-to-point  transmission 
service  with  UBS  AG,  acting  through  its 
London  Branch  and  care  of  UBS 
Warburg  Energy,  LLC  (UBS  AG). 

PJM  requested  a  waiver  of  the 
Conunission's  notice  regulations  to 
permit  effective  date  of  May  15m  2002 
for  the  agreements,  the  date  that  the 
agreements  were  executed. 

Copies  of  this  filing  were  served  upon 
UBS  AG,  as  well  as  the  state  utility 
regulatory  commissions  within  the  PJM 
region. 

Comment  Date:  July  5.  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Eneigy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in    . 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  ALl  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-16148  Filed  6-25-02;  8:45  am] 

BiLUNO  cooe  <n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleaion 

[Docket  No.  EL02-100-000] 

Publk:  Utility  DMrict  No.  1  of 
Snohomlah  County,  WA,  Complainant, 
V.  American  Electric  Power  Servloa 
Corporation,  ae  Agent  for  the 
Operating  Companlaa  of  American 
Electric  Power  Company,  Inc., 
Reapondent;  Notice  of  Complaint 

lune  19.  2002. 

Take  notice  that  on  June  18,  2002, 
Public  Utility  District  No.  1  of 
Snohomish  Coimty,  Washington. 
(Snohomish)  filed  a  complaint  against 
American  Electric  Power  Service 
Corporation  (AEP),  as  agent  for  the 
Operating  Companies  of  American 
Electric  Power  Company,  Inc., 
concerning  a  long-term  power  supply 
contract  executed  by  AEP  with 
Snohomish  in  January  2001,  when  the 
Western  energy  markets  allegedly  were 
dysfunctional.  Snohomish  requests  that 
the  Commission:  (i)  revoke  AEP's 
market-based  rate  authority;  and  (2) 
terminate  the  contract  or,  in  the 
alternative,  reform  the  price  to  the  $24/ 
MWh  historical  average  in  the  Pacific 
Northwest.  Snohomish  also  requests 
that  the  Conunission  set  a  refund 
effective  date  as  early  as  July  2,  2001, 
and  not  later  than  60  days  from  the  date 
of  filing  of  its  complaint.  A  copy  of  the 
complaint  was  served  on  AEP. 

Snohomish  has  requested  privileged 
treatment  of  certain  information  in  the 
complaint,  and  has  filed  privileged  and 
public  copies  of  the  complaint,  a  request 
for  privileged  treatment,  and  a 
protective  agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  July  8,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
.shall  also  be  due  on  or  before  July  8, 
2002.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.fen>.gov  using  the  "RIMS"  link, 
select  "Dockett"  and  follow  the 
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instructions  (call  202-208-2222  for 
assistance).  Comments,  protests, 
interventions  and  answers  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See.  18  CFR  385.20O1(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

IFR  Doc.  02-16150  Filed  6-25-02;  8:45  am) 

MLUNQ  COM  tnr-oi-F 

DEPARTMENT  OF  ENERGY 

Ftdtral  Eiwrgy  RtguMory 
Commission  snd  Ihs  CsHfomIs  Ststs 
Lsnds  Commission 

[FERC  DoclMt  No.  CP01-422-000;  CA  Stalt 
CiMringhouM  No.  2001071035;  C8LC  EM 
No.  710;  BUI  neNfoco  No*.  CACA-43346 
and  CACA-17918] 

Ksm  RIvsr  Qss  Transmission 
Company;  Nolios  of  Availability/ 
Compisllon  of  ttw  Final  Environmsntal 
Impact  Stalsmant/Rsport  for  tiM 
Propoaad  Ksm  Rivsr  2003  Expansion 
Projsct 

lune  20.  2002. 

The  staffs  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Conunission)  and  the  California  State 
Lands  Commission  (CSLC)  have 
prepared  a  final  environmental  impact 
statement/report  (EIS/EIR)  to  address 
natural  gas  pipeline  facilities  proposed 
by  Kern  River  Gas  Transmission 
Company  (KRGT). 

The  final  EIS/EIR  was  prepared  as 
required  by  the  National  Environmental 
Policy  Act  and  the  California 
Environmental  Quality  Act  (CEQA).  Its 
purpose  is  to  inform  the  public  and  the 
permitting  agencies  about  the  potential 
adverse  and  beneficial  environmental 
impacts  of  the  proposed  project  and  its 
alternatives,  and  recommend  mitigation 
measures  that  would  reduce  any 
significant  adverse  impacts  to  the 
maximimi  extent  possible  and,  where 
feasible,  to  a  less  than  significant  level. 
With  one  exception,  the  EIS/EIR 
concludes  that  the  potentially 
significant  adverse  environmental 
impacts  of  the  proposed  project  can  be 
mitigated  to  a  level  of  insignificance 
with  appropriate  mitigation  measures. 
As  discussed  in  the  EIS/EIR.  a  long-term 
reduction  in  the  special  concern 
vegetation  communities  of  yucca, 
cactus,  and  agave  cannot  be  ruled  out 
and,  therefore,  potential  impacts  on 
these  species  could  be  significant. 
Accordingly,  the  CSLC's  approval  of  the 
project  would  be  subject  to  a  Statement 


of  Overriding  Considerations  under  the 
CEQA  due  to  this  significant 
unavoidable  impact  that  could  remain 
after  mitigation  is  applied.^ 

The  Bureau  of  Land  Management 
(BLM)  is  participating  as  a  cooperating 
agency  in  the  preparation  of  the  EIS/^R 
because  the  project  would  cross  Federal 
land  under  tne  jurisdiction  of  seven 
field  offices  in  Wyoming,  Utah,  and 
Nevada,  and  one  district  office  and  three 
field  offices  in  California.  The  U.S. 
Department  of  Agriculture,  Forest 
Service  (FS)  is  also  a  cooperating  agency 
in  the  preparation  of  this  doctunent 
because  the  Dixie  National  Forest  and 
the  Humboldt-Toiyabe  National  Forest/ 
Spring  Mountains  National  Recreation 
Area  would  be  crossed  by  the  project. 
The  EIS/EIR  will  be  used  by  the  BLM  to 
consider  issuance  of  a  new  or  amended 
right-of-way  grant  for  the  portion  of  the 
project  on  F€>deral  lands. 

llie  final  EIS/EIR  addresses  the 
potential  environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities  in  Wyoming,  Utah. 
Nevada,  and  California: 

•  634.5  miles  of  36-inch-diameter 
pipeline  adjacent  to  KRGT's  existing 
pipeline  in  Wyoming  (Lincoln  and 
Uinta  Coimties),  Utah  (Summit,  Morgan, 
Salt  Lake.  Utah,  Juab.  Millard.  Beaver. 
Iron,  and  Washington  Counties).  Nevada 
(Lincoln  and  Clark  Counties),  and 
California  (San  Bernardino  Coimty); 

•  82.2  miles  of  42-inch-diameter 
pipeline  adjacent  to  the  portion  of 
KRGT's  existing  pipeline  that  it  jointly 
owns  with  Mojave  Pipeline  Company  in 
California  (San  Bernardino  and  Kem 
Counties); 

•  0.8  mile  of  12-inch-diameter 
pipeline  in  Uinta  County,  Wyoming; 

•  Three  new  compressor  stations,  one 
each  in  Wyoming  (Uinta  County).  Utah 
(Salt  Lake  County),  and  Nevada  (Clark 
County)  for  a  total  of  60,000  horsepower 
(hp)  of  compression; 

•  Modifications  to  six  existing 
compressor  stations,  one  in  Wyoming 
(Lincoln  County),  three  in  Utah  (Utah, 
Millard,  and  Washington  Counties),  one 
in  Nevada  (Clark  County),  and  one  in 
California  (San  Bernardino  County)  for 
a  total  of  103,700  hp  of  new 
compression; 

•  Modifications  to  one  existing  meter 
station  in  Wyoming  (Lincoln  Coimty) 
and  four  existing  meter  stations  in 


California  (two  each  in  San  Bernardino 
and  Kem  Counties);  and 

•  Various  mainline  block  valves, 
internal  inspection  tool  launcher/ 
receiver  facilities,  and  other 
appurtenances. 

The  final  EIS/EIR  has  been  placed  in 
the  public  files  of  the  FERC  and  the 
CSLC  and  is  available  for  public 
inspection  at: 
Federal  Energy  Regulatory  Coinmission. 

Public  Reference  and  Files 

Maintenance  Branch,  888  First  Street. 

NE..  Room  2A.  Washington,  DC 

20426.  (202)  208-1371; 
and 
California  State  Lands  Commission,  100 

Howe  Avenue.  Suite  100  South, 

Sacramento,  CA  95825.  (916)  574- 

1890. 

The  final  EIS/EIR  was  filed  with  the 
U.S.  Environmental  Protection  Agency 
and  submitted  to  the  California  State 
Clearinghouse.  The  document  was  also 
mailed  to  appropriate  Federal,  state,  and 
local  agencies;  elected  officials.  Native 
American  groups;  newspapers;  public 
libraries;  intervenors  to  the  FERC's 
proceeding;  and  other  interested  parties 
who  provided  scoping  comments, 
commented  on  the  draft  EIS/EIR,  or 
wrote  to  the  FERC,  the  CSLC,  or  the 
BLM  asking  to  receive  a  copy  of  the 
document.  A  formal  notice  indicating 
that  the  final  EIS/EIR  is  available  was 
published  in  the  Federal  Register  and 
posted  in  the  appropriate  County  Clerks' 
offices  in  California. 

A  limited  niunber  of  copies  of  the 
final  EIS/EIR  are  available  from  the 
FERC's  Public  Reference  and  Files 
Maintenance  Branch  identified  above. 
Copies  may  also  be  obtained  from  Cy 
Oggins,  CSLC,  at  the  address  above.  The 
final  EIS/EIR  is  available  for  viewing  on 
the  project  web  site  at  http:// 
www.kemriver2003.cotn  and  at  the 
public  libraries  listed  in  appendix  1  of 
this  notice.2 

Additional  information  about  the 
proposed  project  is  available  from  Cy 
Qg^s  at  the  CSLC  at  (916)  574-1884. 
or  on  the  CSLC  web  site  at  http:// 
www.slc.ca.gov,  and  frt>m  the  FERC's 
Office  of  External  Affairs  at  (202)  208- 
1088  (direct  line)  or  you  can  call  the 
FERC  operator  at  1-800-847-8885  and 
ask  for  External  Affairs.  Information  is 
also  available  on  the  FERC  web  site  at 
http://www.ferc.gov  using  the  "RIMS" 


■  The  CEQA  Guidelines  Section  15093  requires 
the  CSLC  to  balance,  as  applicable,  the  economic, 
legal,  social,  technological,  or  other  benefits  of  a 
proposed  project  against  its  unavoidable 
environmental  risks  when  determining  whether  to 
approve  the  project.  If  the  specific  economic,  legal, 
social,  technological,  or  other  benefits  of  a  proposed 
project  outweigh  the  unavoidable  adverse 
environmental  effects,  the  adverse  environmental 
effects  may  be  considered  "acceptable," 


'The  ap[>endix  referenced  in  this  notice  is  not 
being  printed  in  the  Federal  Regialer.  A  copy  is 
available  on  the  FERC's  web  site  [http:// 
www.ferc.gov)  at  the  "RIMS"  link  or  from  the 
Commission's  Public  Reference  and  Files 
Maintenance  Branch,  888  First  Street,  N.E.,  Room 
2 A.  Washington.  IX:  20426,  or  call  (202)208-1371. 
For  instructions  on  connecting  to  RIMS,  refer  to 
page  4  of  this  notice. 
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link.  Click  on  the  "RIMS"  link,  select 
"Docket#."  and  follow  the  instructions 
(call  (202)  208-2222  for  assistance). 
Access  to  the  texts  of  formal  documents 
issued  by  the  FERC.  such  as  orders  and 
notices,  is  also  available  on  the  FERC 
web  site  by  using  the  "CIPS"  link, 
selecting  "Docket#,"  and  following  the 
instructions.  For  assistance  with  access 
to  CIPS,  the  CIPS  helpline  can  be 
reached  at  (202)  208-2222. 

Information  concerning  the 
involvement  of  the  BLM  is  available 
from  Jerry  Crockford,  BLM  Project 
Manager,  at  (505)  599-6333.  Information 
concerning  the  involvement  of  the  FS  is 
available  from  Kathy  Slack,  Supervisor's 
Office,  at  (435)  865-3742. 

The  CSLC  will  meet  to  consider' 
certification  of  the  final  EIS/EIR  and 
take  action  on  the  proposed  project  at  a 
public  meeting  in  2002.  Interested 
parties  will  be  notified  of  the  date,  time, 
and  place  of  the  meeting  10  to  15  days 
in  advance.  If  you  have  any  questions 
regarding  the  CSLC  meeting,  or  wish  to 
testify,  please  contact  Cy  Oggins  at  the 
number  above.  . 

Linwood  A.  Watson,  ]x.. 

Deputy  Secretary,  Federal  Energy  Regulatory 

Commission. 

[PR  Doc.  02-16109  Filed  6-25-02;  8:45  am) 

BKIMQ  CODE  6717-01-# 


DEPARTMENT  OF  ENERGY 

FMtoral  Energy  Regulatory 
Commission 

[Prelect  No.  372-0iD8— California] 

SoutiMm  California  Edison;  Notica  of 
AvaiialMilty  of  Final  Envlronmantal 
Assassmant 

June  20.  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  part  380  (Order  No, 
486.  52  FR  47897).  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  new  license  for  the  Lower  Tule 
Hydroelectric  Project,  located  on  the 
Middle  Fork  of  the  Tule  River  in  Tulare 
County.  California,  and  has  prepared  a 
final  Environmental  Assessment  (EA) 
for  the  project.  The  project  is  partially 
located  within  the  Sequoia  National 
Forest  and  the  Giant  Sequoia  National 
Monument.  In  the  final  EA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental- impacts  of  the 
existing  project  and  has  concluded  that 
approval  of  the  project,  with  appropriate 
environmental  protection  measures, 
would  not  constitute  a  major  federal 


action  significantly  affecting  the  quality 
of  the  human  envfronment. 

On  January  15,  2002,  the  Commission 
staff  issued  a  draft  EA  for  the  project, 
and  requested  that  comments  be  filed 
with  the  Commission  within  30  days. 
Comments  were  filed  by  four  entities 
and  are  addressed  in  this  final  EA  for 
this  project. 

Copies  of  the  draft  and  final  EA  can 
be  viewed  at  the  Conunission's 
Reference  and  Information  Center, 
Room  2A,  888  First  Street,  NE, 
Washington,  DC.  20426.  or  by  calling 
202-208-1371.  Copies  of  the  EA  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  The  EA 
may  also  be  viewed  on  the  web  at  http:/ 
/www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-16110  Filed  6-25-02:  8:45  am] 

BHJJNQ  coos  snr-oi-p 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commission 

[Project  No.  372-OOfr-Cailfomia] 

Souttiem  CaHfomia  Ediaon;  Notice  of 
Availability  of  Rnal  Envlronmentai 
Aaaeaament 

June  20,  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  new  license  for  the  Lower  Tule 
Hydroelectric  Project,  located  on  the 
Middle  Fork  of  the  Tule  River  in  Tulare 
County,  California,  and  has  prepared  a 
final  Environmental  Assessment  (EA) 
for  the  project.  The  project  is  partially 
located  within  the  Sequoia  National 
Forest  and  the  Giant  Sequoia  National 
Monument.  In  the  final  EA.  thie 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
existing  project  and  has  concluded  that 
approval  of  the  project,  with  appropriate 
environmental  protection  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

On  January  15,  2002,  the  Commission 
staff  issued  a  draft  EA  for  the  project, 
and  requested  that  comments  be  filed 
with  the  Commission  within  30  days. 
Comments  were  filed  by  four  entities 


and  are  addressed  in  this  final  EA  for 
this  project. 

Copies  of  the  draft  and  final  EA  can 
be  viewed  at  the  Commission's 
Reference  and  Information  Center, 
Room  2A,  888  First  Street,  NE. 
Washington,  DC,  20426,  or  by  calling 
202-208-1371.  Copies  of  the  EA  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  The  EA 
may  also  be  viewed  on  the  web  at  http:/ 
/www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-16110  Filed  6-25-02;  8:45  am] 

MUMQ  coot  9m-m-* 


DEPARTMENT  OF  ENERGY 

Faderal  Energy  Regulatory 
Commleelon 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motlona  to 


June  20,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 

T  .i  Pfln  ftfl 

b.  Project  No.:  2180-007 

c.  Date  Filed:  June  26,  2001 

d.  Applicant:  PCA  Hydro  Inc. 

e.  Name  of  Project:  Grandmother  Falls 
Hydroelectric  Project 

f.  Location:  On  the  Wisconsin  River 
near  the  town  of  Bradley,  Lincoln 
Coimty,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Kenneth 
Schulz,  Packaging  Company  of  America, 
N9090  County  Road  E,  Tomahawk. 
Wisconsin.  54487  (715)  453-2131  Ext. 
499. 

i.  FERC  Contact:  Michael  Spencer, 
michael.spencer®FERC.fed.us,  (202) 
219-2846. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Conunission's  web  site  under  the 
"e-Filing "  link. 
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The  Commission's  Rules  of  Practice 
and  Procediire  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency,  k.  Status  of 
environmental  analysis:  This 
application  is  not  ready  for 
environmental  analysis  at  this  time.  1. 
Description  of  Project:  The  existing 
project  consists  of:  (1)  A  39-foot-high. 
450-foot-long  concrete  gravity  dam  with 
integral  powerhouse  and  a  gated  section 
containing  8  Taintor  gates;  (2)  a  370- 
foot-long.  rock-filled  dike  with  clay 
core;  (3)  a  758  acre  reservoir  with  a 
normal  storage  capacity  of  1,940  area- 
feet,  at  a  normal  pool  elevation  of 
1,419.3  mean  sea  level;  (4)  a 
powerhouse  containing  three  Francis 
turbines  connected  to  generators  with  a 
combined  capacity  of  3,000  kW,  and  an 
average  annual  generation  17,897  MWh; 
(5)  a  2,900-foot-long  transmission  line 
extending  from  the  powerhouse  to  the 
Wisconsin  Public  Service  line;  and  (5) 
appurtenant  facilities,  m.  Locations  of 
the  application:  A  copy  of  the 
application  is  available  for  inspection 
and  reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE.  Room  2A.  Washington, 
DC  20246.  or  by  calling  (202)  208-1371. 
This  filing  is  also  available  for  review  at 
the  Commission  or  may  be  viewed  on 
the  Commission's  web  site  at  http:// 
www.ferc.gov  usiag  the  "RIMS"  link, 
select  "Docket «"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h.  above,  n.  This  notice 
also  consists  of  the  following  standard 
paragraphs: 

Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210. 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 

for  the  partictilar  application. 
Filing  and  Service  of  Responsive 

Documents — All  filings  must  (1)  bear  in 

all  capital  letters  the  title  "PROTEST" 


or  "MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening:  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  appUcant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Unwood  A.  Watson.  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-16111  Filed  &-25-02;  8:45  am] 

MLUNO  COM  vm-m-9 


DEPARTMENT  OF  ENERGY 

FMtoral  Energy  ReguMory 
CommiMion 

Notloe  of  Non-Project  Um  of  Proiect 
Lands  and  W«t*r«  and  Soliciting 
Commants,  Motlona  to  Intarvana.  and 


June  20.  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands  and  Waters 

b.  Project  No:  2232-445 

c.  Date  Filed:  May  13,  2002 

d.  Applicant:  Duke  Energy 
Corporation 

e.  Name  of  Project  Catawba- Wateree 
Hydroelectric  Project 

/.  Location:  On  Lake  Wylie  at  the 
Misty  Waters  Subdivision,  in  Gaston 
County,  North  Carolina.  The  project 
does  not  utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  E.M. 
Oaldey,  Duke  Energy  Corporation,  P.O. 
Box  1006  (EC12Y),  Charlotte,  NC 
28201-1006.  Phone:  (704)  382-5778 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Brian 
Romanek  at  (202)  219-3076,  or  e-mail 
address:  brian.romanek@ferc.gov. 

j.  Deadline  for  filing  comments  and 
motions:  July  22,  2002. 

All  documents  (original  and  eight 
copies)  should  be  fil^  with  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.,  Washington  DC  20426. 
Please  include  the  project  niunber 
(2232-445)  on  any  comments  or 
motions  filed. 


k.  Description  of  Proposal:  Duke 
Energy  Corporation  proposes  to  lease  to 
Southern  Lifestyles,  Incorporated  one 
parcel  of  land  underljring  the  project 
reservoir  (a  total  of  0.87  acre)  for  a 
proposed  commercial  residential 
marina.  In  the  proposed  lease  area  three 
cluster  boat  docks  would  be  constructed 
to  provide  access  to  the  reservoir  for  off- 
water  residents  of  the  Misty  Waters 
Subdivision.  In  total  the  proposed  docks 
would  accommodate  34  boats.  No 
dredging  is  proposed. 

/.  Locations  of  the  Application:  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  imder  the 
"e-Filing"  link. 

m.  Inmviduals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  Indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  pnx»eding.  Any  conunents, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS" 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS  ".  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nimiber  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
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filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretary. 

[PR  Doc.  02-16112  Filed  6-25-02;  8:45  am] 

BtLUNO  CODE  C717-01-P 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commission 

Notice  of  Application  for  Surrender  of 
Minor  Project  Ucense  and  Soliciting 
Comments,  Motions  to  Intervene,  and 
Protests 

June  20.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Siurender  of 
Minor  Project  License 

6.  Pro/ecf  No.;  P-4021 

c.  Date  Filed  :  June  18.  2002 

d.  Applicant:  Buck  Creek  Corporation 

e.  Name  of  Project:  Lake  Tahoma 
Hydroelectric  Project 

/.  Location:  The  project  is  located  on 
Buck  Creek,  a  tributary  to  the  South 
Fork  Catawba  River,  a  navigable 
waterway  of  the  United  States,  near  the 
City  of  Marion,  McDowell  County, 
North  Carolina.  This  project  does  not 
utilize  Federal  or  Tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact:  B.  Dan  Marks, 
Ph.D.,  P.E.,  C/o  Marks  Enterprises  of 
NC,  PLLC,  One  Palatka  Drive,  Arden, 
North  Carolina  28704,  (828)  684-9804 

i.  FERC  Contact:  Shannon  Dunn  at 
shannon.duim@ferc.gov,  or  telephone 
(202) 208-0853. 

/.  Cooperating  agencies:  We  are  asking 
Federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  cooperating  status  should  follow 
the  instructions  for  filing  comments 
described  in  item  k  below. 

it.  Deadline  for  filing  comments, 
motions,  or  protests  and  requests  for 
cooperating  agency  status:  July  24,  2002 

^1  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 


385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  number  (P- 
4021)  on  any  comments  or  motions 
filed. 

1.  Description  of  Project:  Buck  Creek 
Corporation,  licensee  for  the  Lake 
Tahoma  Hydroelectric  Project  (Project), 
requests  to  surrender  its  minor  project 
license  for  the  existing,  non-operational 
Project. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  ativww./erc.gov.  Call 
(202)  208-2222  for  assistance.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

o.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conunents, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  spefcified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-16113  Filed  6-25-02;  8:45  am) 

BHXING  COOe  C717-01-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  and  Notice 
of  Paper  Scoping  and  Soliciting 
Scoping  Commants 

June  20.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  5334-019. 

c.  Date  filed:  October  2,  2001. 

d.  Applicant:  Charter  Township  of 
Ypsilanti. 

e.  Name  of  Project:  Ford  Lake 
Hydroelectric  Station. 

f.  Location:  On  the  Huron  River, 
Washtenaw  County,  within  the 
township  of  Ypsilanti,  MI.  The  project 
does  not  affect  Federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Joann     • 
Brinker,  Administrative  Services/ 
Himian  Resources  Director,  Charter 
Township  of  Ypsilanti.  7200  South 
Huron  River  Drive,  Ypsilanti,  MI  48197, 
(734)484-0065. 

i.  FERC  Contact:  Monte  TerHaar.  (202) 
219-2768  or  monte.terhaar@ferc.gov. 

j.  Deadline  for  filing  scoping 
comments:  30  days  from  issuance  date 
of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Conunission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Conmiission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  (http:// 
www.ferc.gov)  under  the  "e-Filing" 
link. 
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k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Ford  Lake 
Hydroelectric  Project  consists  of:  (1)  A 
1,050  acre  reservoir:  (2)  a  110-foot-long 
earth  embankment  dam:  (3)  a  46.5-foot 
powerhouse  with  2  hydroelectric 
turbines;  (4)  a  172-foot-long  spillway 
with  six  bays,  each  with  a  6-foot  by  8- 
foot  sluice  gate;  (5)  a  380-foot-long  earth 
embankment;  (6)  a  175-foot-long 
emergency  spillway;  (7)  two  vertical 
shaft  turbine/generator  units  with  an 
installed  capacity  of  1.920  kilowatts  at 
normal  pool  elevation;  and  (8) 
appurtenant  facilities.  The  project 
operates  run-of-river  with  a  normal 
reservoir  elevation  maintained  between 
684.4  and  684.9  feet  M.S.L.  Average 
annual  generation  between  1995  and 
2000  has  been  8,664  megawatthours. 
Generated  power  is  sold  to  Detroit 
Power.  No  new  fecilities  are  proposed. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for   , 
inspection  and  reproduction  at  the 
address  in  item  g  above. 

n.  Scoping  Process — Scoping  is 
intended  to  advise  all  parties  regarding 
the  proposed  scope  of  the  EA  and  to 
seek  additional  information  pertinent  to 
this  analysis.  The  Commission  intends 
to  prepare  one  Environmental 
Assessment  (EA)  on  the  project  in 
accordance  with  the  National 
Environmental  Policy  Act.  The  EA  will 
consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action.  Should  substantive  comments 
requiring  reanalysis  be  received  on  the 
NEPA  document,  we  would  consider 
preparing  a  subsequent  NEPA 
document. 

At  this  time,  the  Commission  staff 
does  not  anticipate  holding  formal 
public  or  agency  scoping  meetings  near 
the  project  site.  Instead,  staff  will 
conduct  paper  scoping. 

A  Scoping  Document  (SD)  outlining 
the  subject  areas  to  be  addressed  in  the 
EA  were  distributed  to  the  parties  on  the 
Commission's  mailing  list.  Copies  of  the 
SD  may  be  viewed  on  the  web  at  http:/ 
/www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  *"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

As  part  of  scoping  the  staff  will:  (1) 
Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  firom  comments  all 
available  information,  especially 


quantifiable  data,  on  the  resources  at 
issue;  (3)  encourage  comments  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EA,  including 
viewpoints  in  opposition  to,  or  in 
support  of,  the  stafTs  preliminary  views; 
(4)  determine  the  resource  issues  to  be 
addressed  in  the  EA;  and  (5)  identify 
those  issues  that  require  a  detailed 
analysis,  as  well  as  those  issues  that  do 
not  require  a  detailed  analysis. 
Consequently,  interested  entities  are 
requested  to  file  with  the  Commission 
any  data  and  information  concerning 
environmental  resources  and  land  uses 
in  the  project  area  and  the  subject 
project's  impacts  to  the  aforementioned. 

o.  The  preliminary  schedule  for 
preparing  the  subject  EA  is  as  follows: 


Milestone 

Target  date . 

Conduct  Paper  Scoping  .. 

June/ 

July  2002. 

Additional  Information  (if 

Aug.  2002. 

needed). 

Issue  Notice  of  Ready  for 

Oct.  2002. 

Environmental  Analysis. 

Deadrine  for  Filing  Agen- 

Dec. 2002. 

cy  Recommendations. 

Issue  htotice  of  availability 

May  2003. 

ofEA. 

PuWtc  Comments  on  EA 

July  2003. 

Due. 

" 

Ready  for  Commission 

Sept.  2003. 

deosion  on  the  applica- 

tion. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-16114  Filed  6-25-02;  8:45  am] 

BILUNO  COM  STir-OI-P 

DEPARTMENT  OF  ENERGY 

Fwtoral  EiMrgy  Regulatory 
Cofninisaion 

Notlca  of  Appllcatton  Accaptod  for 
FUing  and  SoHcKing  Moliona  To 
IntarvanOt  Prolaata,  and  Conunanta 

)une  20.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12179-000. 

c.  Date  filed:  June  3,  2002. 

d.  Applicant:  Renewable  Power  and 
Light  of  Saylorville,  LLC. 

e.  Name  of  Project:  Saylorville  Project. 

f.  Location:  On  the  Des  Moines  River, 
Polk  County,  Iowa  utilizing  the 
Saylorville  Dam  administered  by  the 
U.S.  Army  Corps  of  En^eers. 

,  g.  Filed  Pursuant  to;  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r). 


h.  Applicant  Contact:  Mr.  Timothy 
Belinski,  Renewable  Power  and  Light  of 
Saylorville,  LLC,  115  Aspen  Business 
Center,  Aspen.  CO  81611.  (970)920- 
6597,  E-mail  tbelinski@obermeyer.com. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conimission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  niunber  (P- 
12179-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  docuinent 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Saylorville  Dam  and  would  consist  of: 
(1)  Thirty-six  new  280-kW  submersible 
bulb-type  generating  units  mounted  on 
three  independent  moveable  racks  for  a 
total  installed  capacity  of  10.080-kW;  (2) 
six  new  4,160-volt  buried  cables  and  a 
100-pair  buried  control  cable;  (3)  a  new 
30-foot-square  generator  control 
building;  (4)  a  new  45-foot-long,  30-foot- 
wide  4.16-kV/13.8-kV  switchyard;  (5)  a 
new  7,000-foot-long,  13.8-kV 
transmission  line;  and  (6)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  50,000 
MWh  and  would  be  sold  to  a  local 
utility 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Conunission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
This  filing  is  also  available  for  review  at 
the  Commission  or  may  be  viewed  on 
the  Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
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assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent— A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  nimiber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 


385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPLICATION", 
"PROTEST ",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  doctmients 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426. -An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-16115  Filed  6-25-02;  8:45  am] 

BILUNO  COOE  STir-OI-P 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
CommlaakMi 

Notica  of  Application  Accaptad  for 
Rilng  and  SolicKing  Motiona  To 
Intarvana,  Protaata,  and  Commanta 

June  20,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


a.  Type  ofApplicQtion:  Preliminary 
Permit. 

b.  Project  No. :  1 2 1 84-000. 

c.  Date  filed :]une  4.  2002. 

d.  Applicant:  Sardis  Lake  Hydro.  LLC. 

e.  Name  of  Project:  Sardis  Lake 
Project. 

f.  Location:  On  Jackfork  Creek. 
Pushmataha  County.  Oklahoma  utilizing 
the  Sardis  Lake  Dam  administered  by 
the  U.S.  Army  Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith.  President.  Northwest  Power 
Services.  Inc.,  Agent  for  Sardis  Lake 
Hydro,  LLC,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)745-8630.  E-mail 
npsihydro@aol.com. 

i.  FERC  Contact:  Robert  Bell.  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  number  (P- 
12184-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procediure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Sardis  Lake  Dam  and  would  consist  of: 
(1)  A  proposed  intake  structure,  (2)  a 
proposed  200-foot-long,  60-inch- 
diameter  steel  penstock,  (3)  a  proposed 
powerhouse  containing  one  generating 
unit  having  an  installed  capacity  of  1.2 
MW,  (4)  a  proposed  1 -mile-long,  15  kV 
transmission  line,  and  (5)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  4.496  GWh 
and  would  be  sold  to  a  local  utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Conunission's 
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Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
This  filing  is  also  available  for  review  at 
the  Commission  or  may  be  viewed  on 
the  Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4:30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 


whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Conunission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conunent  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCA^nON". 
'COMPETING  APPUCATION", 
"PROTEST",  "MO-nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  RegiUatory 
Conunission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
conunents  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  &x>m  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-16116  Filed  6-25-02;  8:45  am] 

■UJNG  COM  1717-01-F 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commisaion 

Notice  of  Meeting 

June  19.  2002. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409).  5  U.S.C.  552b: 
AGENCY  HOUNNG  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  June  26,  2002  (30 
Minutes  Following  Regular  Commission 
Meeting). 

place:  Hearing  Room  5,  888  First  Street, 
NE.,  Washington,  DC  20426. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Non-Public 
Investigations  and  Inquiries  and 
Enforcement  Related  Matters. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Magalie  R.  Salas,  Secretary.  Telephone 
(202) 208-0400. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-16152  Filed  6-21-02:  2:34  pm] 

BILUNO  COM  9n7-m-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7237-4] 

Agency  Infonnation  Cdlaction 
Activitiaa:  Continuing  Collaction; 
Comment  Requeat;  "Information 
Collaction  Raquaat  for  RCRA 
Ranortlna  and  RacorvMBaaolna 
Raqulramanta  for  bwinaratora,  Boilara 
and  induatrlal  Fumaoaa  Burning 
Hazardoua  Waala" 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Information  Collection  Request  for 
RCRA  Reporting  and  Recordkeeping 
requirements  for  Incinerators,  Boilers 
and  Industrial  furnaces  Burning 
Hazardous  Waste.  EPA  ICR  No.  1361.09, 
OMB  Control  No.  2050-0073,  expires 
10/31/02.  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 
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DATES:  Comments  must  be  submitted  on 
or  before  August  26,  2002. 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  EDocket  niunber 
RCRA-2002-0023  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  20460. 
Hand  deliveries  of  comments  should  be 
made  to  tHe  Arlington,  VA,  address 
below.  Comments  may  also  be 
submitted  electronically  through  the 
Internet  to: 

rcradocket@epamail.epa.gov.  Comments 
in  electronic  format  shoiild  also  be 
identified  by  the  EDocket  number  RCRA 
2002-0023.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  specific  characters 
and  any  form  of  encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Dociunent 
Control  Officer,  Office  of  Solid  Waste 
(5302W),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue 
NW.,  Washington,  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  1,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  ft-om  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
thiat  the  public  make  an  appointment  by 
calUng  (703)  603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  pages  cost  $0.15/page.  This 
notice  and  the  supporting  dociunents 
that  detail  the  National  Waste 
Minimization  Partnership  Program  ICR 
are  also  available  electronically.  See  the 
SUPPI.EMENTARY  INFORMATION  section  for 
information  on  accessing  them. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  call  the  RCRA  Call 
Center  1-800/424-9346.  For  specific 
information  regarding  this  notice,  call 
Margaret  R.  Bailey,  703/308-4043,  fax 
nimiber  703/308-8433,  e-mail 
"bailey.margaret&epa.gov." 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
generate,  treat  and  store  hazardous 
waste.  The  URL  for  the  Waste 
Minimization  Partnership  Program  ICR 
is  <http://www.epa.gov/epaoswer/ 
hazwaste/minimize/partner.htm>. 


I.  General  Infotmation 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  EDocket  No.  RCRA-2002-0023. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  20460. 
This  Docket  Facility  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
Docket  telephone  number  is  (703)  603- 
9230.  The  public  may  copy  a  maximum 
of  100  pages  frt)m  any  regulatory  docket 
at  no  charge.  Additional  pages  cost 
$0.15/page.  This  notice  and  the 
supporting  docimients  that  detail  the 
National  Waste  Minimization 
Partnership  Program  ICR  are  also 
available  electronically. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  dociunent 
electronically  t^ugh  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the.public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  niunber. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  l.B. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 


docket  as  EPA  receives  them  and 
without  change,  imless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scaimed  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
.EPA  is  not  required  to  consider  these 
late  comments. 

1.  Electronically,  if  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contract 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
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EPA  may  not  be  able  to  consider  yoin 
comment. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://www.epa. .gov/ 
edocket.  and  follow  the  online 
instructions  for  submitting  comments. 
Once  in  the  system,  select  "search,"  and 
then  key  in  EDocket  No.  RCRA-2002- 
0023.  The  system  is  an  "anonymous 
access"  system,  which  means  EPA  will 
not  know  your  identity,  e-mail  address, . 
or  other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to 

rcmdocket9epamail.epa.gov..  Attention 
EDocket  ID  No.  RCRA-2002-0023.  hi 
contrast  to  EPA's  electronic  public 
docket.  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
Docket  without  going  through  Q'A's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identiffed.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  Mail.  Send  an  original  and  two 
copies  of  their  comments  referencing 
EDocket  number  RCRA-2002-0023  to: 
RCRA  Docket  Information  Center,  Office 
of  Solid  Waste  (5305G)  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC.  20460.  Attention 
Docket  ID  No. . 

3.  By  Hand  Delivery  or  Courier.  Hand 
deliveries  of  comments  should  be  made 
to  the  Arlington,  VA,  address:  USEPA 
Crystal  Station  (CS).  2800  Crystal  Drive. 
Arlinston.  Virginia  22202. 

4.  By  Facsimile.  Fax  your  comments 
to:  703/308-8433.  Attention  Docket  ID 
No.. 

C.  How  Should  I  Submit  CBI  to  the     , 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (^  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 


identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  foUoMring 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  biuden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Ofiiar  alternatives. 

7.  Make  sure  to  submit  your 
commenta  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA. 
identify  the  appropriate  docket 
identification  numbwin  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name.  date,  and  Fednal  Register 
citation  related  to  your  commenta. 

Title:  Information  CoUection  Request 
for  RCRA  Reporting  and  Recordkeeping 
requirementa  for  Incinerators.  Boilers 
and  Industrial  Furnaces  Burning 
Hazardous  Waste.  ICR  Number  1361.09. 
OMB  Control  Number  2050-0073. 
expiring  10/31/02. 

Abstmct:  EPA  regulates  the  burning  of 
hazardous  waste  in  incinerators,  and 
cement  and  lightweight  aggregate  kilns 
under  40  CFR  part  63.  parta  264/265 
(Subpart  O)  and  part  266  (Subpart  H). 
The  Agency  promulgated  the  MACT 
standards  for  the  above  hazardous  waste 
combustion  facilities  on  September  30. 
1999  imder  the  joint  authority  of  the 


Clean  Air  Act  and  Resource 
Conservation  and  Recovery  Act  (RCRA). 
See  64  FR  52828.  The  promulgated  rule 
generated  legal  challenges,  petitions  and 
clarification  questions  from  the 
stakeholders,  environmentalista,  EPA 
Regions.  States,  engineering  consultanta 
and  the  public.  The  Agency  contested 
several  litigation  issues  and  found 
others  amenable  to  resolution  buy 
amending  some  portions  of  the  rule. 

At  this  time  the  Agency  wishes  to 
renew  the  ICR  and  incorporate  any 
changes  to  burden  from  the  rule 
amendments.  The  burden  the  Agency  is 
taking  comment  on  today,  however,  is 
the  current  OMB  inventory  burden, 
which  was  approved  in  October  1999. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  vaUd  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
commenta  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  total  average 
annual  hourly  burden  for  this  ICR  is 
estimated  to  be  316.892  hours  for  1,850 
responses,  which  is  roughly  171  hours 
per  response.  The  total  annual  cost  of 
this  ICR  is  estimated  to  be  $26,221,000 
wfaich  representa  $7,696,000  for  capital/ 
start-up  costa.  and  $18,525,000  for 
operation  and  maintenance  cost.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
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providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  |une  17,  2002. 
Elizabeth  A.  Cotsworth. 

Director,  Office  of  Solid  Waste. 

[FR  Doc.  02-16133  Filed  6-25-02;  8:45  am) 

BMXmO  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7238-2] 

Agancy  Infonnatlon  Collection 
ActlvMM:  Submission  for  OMB 
R«vtow,  Commant  Rsqusst,  National 
Emlasions  Standards  for  Hazardoua 
Air  Polliflants:  (NESHAPs) 
Radionudidas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  National  Emission  Standards 
for  Hazardous  Air  Pollutants 
(NESHAPs):  Radionuclides.  OMB 
Control  Number  2060-0191,  expiration 
date  is  June  30,  2002.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost,  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  26,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1100.11  and  OMB  Control 
No.  2060-0191,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  282  2T),  1200  Pennsylvania 
Avenue,  NW..  Washington,  DC  20460- 
0001;  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  EPA,  725  17th  Street, 
NW.,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR,  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672,  by 
e-mail  at  auby.susan@epa.gov  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 


No.  1100.11.  For  technical  questions 
about  the  ICR  contact  Eleanor  Thornton- 
Jones  at  (202)  564-9773  or  by  e-mail  at 
thomton.eleanord®epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs): 
Radionuclides,  OMB  Control  Number 
2060-0191,  expiration  date  June  30, 
2002.  This  is  a  request  for  extension  of 
a  currently  approved  collection. 

Abstract;  On  December  15, 1989, 
pursuant  to  section  112  of  the  Clean  Air 
Act  as  amended  in  1977  (42  U.S.C. 
1857),  the  Environmental  Protection 
Agency  (EPA)  promulgated  NESHAPs  to 
control  radionuclide  emissions  from 
several  source  categories.  The 
regulations  were  published  in  54  FR 
51653,  and  are  codified  at  40  CFR 
subparts  B,  K,  R,  and  W. 

Information  collected  is  used  by  EPA 
to  ensure  that  public  health  continues  to 
be  protected  firom  the  hazards  of 
airborne  radionuclides  by  compliance 
with  these  standards.  If  the  information 
were  not  collected,  it  is  unlikely  that  a 
violation  of  these  standards  would  be 
identified  and,  thus,  there  would  be  no 
corrective  action  initiated  to  bring  the 
facilities  back  into  compliance. 
Compliance  is  demonstrated  through 
emission  testing  and/or  dose 
calculation.  All  facilities  are  required  to 
calculate,  monitor,  and  maintain  their 
records  for  5  years.  The  rationale  for  the 
5  year  recordkeeping  requirement  is 
from  the  Code  of  Federal  Regulations 
(CFR),  40  CFR  part  61,  Section  61.95.  In 
some  cases,  they  also  report  their  results 
to  EPA. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
11,  2002;  no  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  94  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosii^ 


and  providing  information:  adjust  the     | 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirementa;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  and  Operators  of  Elemental 
Phosphorous,  Phosphogypsum  Staclu, 
Undergroimd  Uranium  Mines,  and 
Uranium  Mill  Tailings  Piles  Facilities. 

Estimated  Number  of  Respondents: 
62. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Annual  Hour  Burden: 
5,812. 

Estimated  Total  Annualized  Capital, 
0&-M  Cost  Burden:  $231,350. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1100.11  and 
OMB  Control  No.  206CM)191  in  any 
correspondence. 

Dated:  lune  19.  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  02-16132  Filed  6-25-02:  8:45  am] 
BtLUNQ  COM  a*ao-60-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7237-6] 

Agancy  Information  Collactlon 
AcUvitiaa:  Sulxnlaaion  for  OMB 
Ravlaw;  Commant  Raquaat:  EPA 
Laboratory  Quality  Aaauranca 
Evaluation  Program  for  Analyaia  ol 
CryptOBporidlum  Undar  the  Safa 
Drinlcing  Watar  Act 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 

Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  EPA  Laboratory  Quality 
Assurance  Evaluation  Program  for 
Analysis  of  Cryptosporidium  imder  the 
Safe  Drinking  Water  Act.  ICR  No. 
2067.02,  OMB  Control  No.  2040-0246, 
expiration  date  of  July  31,  2002.  The  ICR 
describes  the  nature  of  the  information 
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collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  26,  2002. 
A00RC88C8:  Send  comments,  referencing 
EPA  ICR  No.2067.02  and  OMB  Control 
No.  2040-0246,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20460; 
and  to  Office  of  Information  and 
Regulatory  Affoirs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW..  Washington.  DC 
20503. 

FOR  FURTHER  mTORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672,  by  - 
E-mail  at  auby.susan@epamail.epa.gov, 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  2067.02.  the  ICR  number  has 
changed  from  the  last  notice.  All 
requests  should  refer  to  EPA  ICR  No. 
2067.02  and  not  EPA  ICR  No.  2052.02. 
For  technical  inquiries,  contact  Mary 
Ann  Feige,  EPA.  Office  of  Ground  Water 
and  Drinking  Water,  Technical  Support 
Center,  26  West  Martin  Luther  King 
Drive  (MS-140),  Cincinnati,  Ohio 
45268,  fax  number.  (513)  569-7191,  e- 
mail  address.  feige.maryaiu^epa.gpv. 

SUPPLEMENTARY  MFORMATKM: 

Title:  EPA  Laboratory  Quality 
Assurance  Evaluation  Program  for 
Analysis  of  Cryptosporidium  under  the 
Safe  Drinking  Water  Act  (OMB  Control 
No.  2040-0246  ;  EPA  ICR  No.  2067.02) 
expiring  7/31/02.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  EPA  is  initiating  the 
Laboratory  Quality  Assurance  Program 
for  Cryptosporidium  analysis  to  ensiue 
an  adequate  capacity  at  approved 
laboratories  to  support  Long  Term  2 
Enhanced  Surface  Water  Treatment  Rule 
(LT2ESWTR)  monitoring.  This  is  a 
voluntary  program  open  to  laboratories 
analyzing  Cryptosporidium  in  water. 
EPA  will  be  collecting  data  on 
laboratories,  ability  and  capacity  to 
measuring  Cryptosporidium  with 
Methods  1622/23. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currentiy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 


soliciting  comments  on  this  collection 
of  information  was  published  on  March 
4,  2002.  Three  comments  were  received. 

Comments  requested  further 
information  on  the  details  of  the 
Laboratory  Quality  Assurance  Program. 
In  response,  EPA  has  added 
supplementary  information  to  the  ICR 
and  also  developed  a  webpage  to 
provide  further  information  on  the 
program:  the  website  can  be  accessed  at 
http://www.epa.gov/safewater/It2/ 
cla_final.html. 

Commentors  expressed  concern  about 
identifying  adequate  laboratory  capacity 
to  implement  LT2ESWTR,  the  burden 
costs,  training  opportimities,  and 
grandfathered  data,  EPA  has  addressed 
all  of  these  comments  in  the  ICR 
supporting  statement. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  18  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Testing  Laboratories. 

Estimated  Number  of  Respondents: 
60. 

'  Frequency  of  Response:  3  times  per 
year. 

Estimated  Total  Annual  Hour  Burden: 
4347  hours. 

Estimated  Total  Annualized  Capital, 
Oe-M  Cost  Burden:  $123,380. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  2067.02  and 
OMB  Control  No.  2040-0246  in  any 
correspondence. 


Dated:  June  10,  2002. 
Oacar  Morales, 

Director,  Collection  Strategies  Division. 
(FR  Doc.  02-16134  Filed  6-25-02;  8:45  am] 
BHJJNO  coos  «60-S»-P 

ENVIROflMENTAL  PROTECTION 
AGENCY 

[FRL-7237-71 » 

Agwicy  Information  Colloctlon 
ActhfltlM:  Submission  for  OMB 
Rsvlow;  Commsnt  Rsqusst;  HssHh 
EflSets  of  MIcrobisI  Pathogsns  in 
RscrsstlonsI  Wstsrs 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Health  Effects  of  Microbial 
Pathogens  in  Recreational  Waters.  EPA 
ICR  No.  2081.01.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instruments. 
DATES:  Comments  must  be  submitted  on 
or  before  July  26,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  2081.01.  to  the  following 
addresses:  Susan  Auby.  U.S. 
Environmental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822T).  1200  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20460- 
0001 ;  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA.  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672,  by 
E-mail  at  auby.susan@epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  2081.01.  For  technical  questions 
about  the  ICR  contact  Elizabeth  Sams  in 
EPA's  Office  of  Research  and 
Development  at  (919)  843-3161. 
SUPPLEMENTARY  SIFORMATION: 

Titie:  Health  Effects  of  Microbial 
Pathogens  in  Recreational  Waters,  EPA 
ICR  Number  2081.01.  This  is  a  new 
collection. 

Abstract:  This  study  will  be 
conducted,  and  the  information 
collected,  by  the  Epidemiology  and 
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Biomarkers  Branch,  Human  Studies 
Division,  National  Health  and 
Environmental  Effects  Research 
Laboratory,  Office  of  Research  and 
Development,  U.S.  Environmental 
Protection  Agency  (EPA).  Participation 
of  adults  and  children  in  this  collection 
of  information  is  strictly  voluntary. 

TTiis  information  is  being  collected  as 
part  of  a  research  program  consistent 
with  the  section  3(a)  (v)  (1)  of  the 
Beaches  Environmental  Assessment  and 
Coastal  Health  Act  of  2000  and  the 
strategic  plan  for  EPA's  Office  of 
Research  and  Development  (ORD)  and 
the  Office  of  Water  entitled  "Action 
Plan  for  Beaches  and  Recreational 
Water."  The  Beaches  Act  and  ORD's 
strategic  plan  have  identified  research 
on  effects  of  microbial  pathogens  in 
recreational  waters  as  a  high-priority 
research  area  with  particular  emphasis 
on  developing  new  water  quality 
indicator  guidelines  for  recreational 
waters.  EPA  has  broad  legislative 
authority  to  establish  water  quality 
criteria  and  to  conduct  research  to 
support  these  criteria.  This  data 
collection  is  for  a  series  of 
epidemiological  studies  to  evaluate 
exposure  to  and  effects  of  microbial 
pathogens  in  marine  and  fresh  (Great 
Lakes)  recreational  waters  as  part  of 
EPA's  research  program  on  exposure 
and  health  effects  of  microbial 
pathogens  in  recreational  waters.  The 
results  of  these  health  effects  studies 
will  be  used  to  dociunent  human  health 
effects  associated  with  recreational 
water  use  and  correlate  these  health 
effects  with  ongoing  EPA  studies  to 
identify  a  new  generation  of  indicators 
for  detection  of  human  pathogens  in 
recreational  water  and  appropriate, 
effective,  and  expeditious  testing 
methods  for  these  indicators  (addressed 
separately  under  section  3(a)  (v)  (2  &  3) 
of  the  Beaches  Environmental 
Assessment  and  Coastal  Health  Act  of 
2000).  The  results  will  be  used  to 
develop  mathematical  relationships  that 
will  be  used  for  the  generation  of  new 
national  water  quality  guidelines  and 
appropriate  monitoring  guidelines. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regiilations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on 
February  15.  2002.  (67  FR  7150);  three 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 


this  collection  of  information  is 
estimated  to  average  about  a  half  hour 
per  response.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Interview  &■  Telephone  Follow-ups: 
Based  on  consultation  with  the 
individuals  listed  in  sisction  3(c)  of  the 
ICR,  and  our  experience  with  similar 
types  of  information  collection,  we 
estimate  that  each  family  will  spend  an 
average  of  30  minutes  completing  the 
beach  interview  and  will  require  no 
record  keeping.  This  includes  the  time 
for  reviewing  the  information  pamphlet 
and  answering  the  questions.  We 
estimate  that  each  family  will  spend  an 
average  of  30  minutes  completing  the 
first  home  telephone  interview  and  20 
minutes  completing  the  second  home 
telephone  interview.  The  telephone 
interviews  will  require  no  record 
keeping. 

Respondents/Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  families  frequenting  &«sh  and 
marine  water  beaches  in  the  continental 
United  States. 

Estimated  Numberof  Respondents: 
4500. 

Frequency  of  Response:  Once. 

Estimated  Total  Annual  Hour  Burden: 
5,000 

Estimated  Total  Annualized  Capital, 
06-M  Cost  Burden:  SO. 

Send  conmients  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  biuden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  2081.01  in 
any  correspondence. 

Dated:  June  10.  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
(FR  Doc.  02-16135  Filed  6-25-02;  8:45  ami 
MLUNO  COOS  aaao-60-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7237-8] 

Agency  Information  Collaction 
Activities:  Submission  for  OMB 
Review;  Commsnt  nsquest;  NESHAP 
SubfMrt  HH:  NstionsI  Emission 
Stsndsrds  for  Hszsrdous  Air  Pollutsnts 
(NESHAP)  From  Oil  and  Natural  Gas 
Production 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NESHAP  Subpart  HH: 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
From  Oil  and  Natural  Gas  Production; 
OMB  Nimiber  2060-0417;  expiration 
date  July  31,  2002.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  26,  2002. 
ADDRESSES:  Send  comments  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  a  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques  to  Susan  Auby, 
Collection  Strategies  Division  (Mail 
Code  2822T),  Office  of  Environmental 
Information,  United  States 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460-0001:  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  EPA.  Include  tiie  EPA  ICR 
number  1788.03  and  OMB  Control 
Number  2060-0417  in  any 
correspondence. 

FOR  FURTHER  INFORMATION:  For  a  copy  of 
the  ICR  contact  Susan  Auby  at  EPA  by 
phone  at  (202)  566-1672  by  email  at 
auby.susan@epa.gov,  or  download  off 
the  Internet  at  http://www.epa.gov/icr 
and  refer  to  EPA  ICR  No.l 788.03.  For 
technical  questions  about  the  ICR 
contact  Dan  Chadwick  of  the  Office  of 
Compliance  at  (202)  564-7054  or  via  E- 
mail  at  chadwick.dan@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
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Title:  NESHAP  Subpart  HH:  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  From  Oil  and 
Natural  Gas  Production  (OMB  Control 
No.  2060-0417  ;  EPA  ICR  No.  1788.03) 
expiring  7/31/2002.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  The  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP).  for  the  regulations  published 
at  40  CFR  part  63.  subpart  HH  were 
proposed  on  February  6. 1998,  and 
promulgated  on  June  17. 1999.  These 
regulations  apply  to  the  following 
facilities  in  40  CFR  part  63,  subpart  HH: 
Facilities  that  are  major  sources  or  area 
sources  of  hazardous  air  pollutants 
(HAP)  that  process,  upgrade,  or  store 
hydrocarbon  liquids  prior  to  the  point  of 
custody  transfer;  or  that  process, 
upgrade,  or  store  natural  gas  prior  to  the 
point  at  which  natural  gas  enters  the 
natural  gas  transmission  and  storage 
source  category,  or  is  delivered  to  a  final 
end  user,  and  that  commence 
construction,  modification  or 
reconstruction  after  the  date  of  proposal. 
Specifically  exempted  from  this 
regulation  are  oil  and  natiiral  gas 
production  wells.  This  information  is 
being  collected  to  assure  compliance 
with  40  CFR  part  63,  subpart  HH.  In 
general,  all  NESHAP  standards  require 
initial  notifications,  performance  tests, 
and  periodic  reports.  Owners  or 
operators  are  also  required  to  maintain 
records  of  the  occurrence  and  duration 
of  any  start-up.  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  These  notifications,  reports, 
and  records  are  essential  in  determining 
compliance,  and  are  required  of  all 
sources  subject  to  NESHAP. 

Any  owner  or  operator  subject  to  the 
provisions  of  this  part  shall  maintain  a 
file  of  these  records,  and  retain  the  file 
for  at  least  5  years  following  the  date  of 
such  occurrences,  maintenance  reports, 
and  records.  All  reports  are  sent  to  the 
delegated  State  or  local  authority.  In  the 
event  that  there  is  no  such  delegated 
authority,  the  reports  are  sent  directly  to 
the  EPA  Regional  Office. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on 
January  30.  2002  (67  FR  4421).  No 
comments  were  received. 


Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  6.9  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resoiut:es  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency'.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  and  Operators  of  Oil  and 
Natural  Gas  Production  Facilities. 

Estimated  Number  of  Respondents: 
498. 

Frequency  of  Response:  On  Occasion. 
Semi-Annually.  Annually. 

Estimated  Total  Annual  Hour  Barden: 
29,489  hours. 

Estimated  Total  Annualized  Capital 
and  Operating  6-  Maintenance  Cost 
Burden:  $567,093. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  addresses  listed 
above.  Please  refer  to  EPA  ICR  No. 
1788.03  and  OMB  Control  No.  2060- 
0417  in  any  correspondence. 

Dated:  June  13,  2002. 
Oscar  Morale*. 

Director,  Collection  Strategies  Division. 
(PR  Doc.  02-16136  Filed  6-25-02;  8:45  am] 
SHXifta  COOK  wao-flo-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AD-FRL-7238-1] 

Nattonal  EmiMlon  Standards  for 
Hazardoua  Air  Pollutanta:  Ravialon  of 
Araa  Sourca  Category  Uat  Under 
Section  112(cX3)  and  112(kX3XBX>i)  of 
tlw  Clean  Air  Act 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  revisions  to  the  area 
source  category  list  under  the  Integrated 
Urban  Air  Toxics  Strategy. 


SUMMARY:  This  notice  adds  18  area 
source  categories  of  hazardous  air 
pollutants  (HAP)  to  the  list  developed 
under  the  Integrated  Urban  Air  Toxics 
Strategy  (Strategy).  Required  under 
section  112(c)(3)  and  112(k)(3)(B)(ii)  of 
the  Clean  Air  Act  (CAA).  the  Strategy's 
area  soiut:e  category  list  constitutes  an 
important  part  of  EPA's  agenda  for 
regulating  stationary  sources  of  air 
toxics  emissions.  The  revisions  to  the 
list  of  area  sources  have  not  been 
reflected  in  any  previous  notices  and  are 
being  made  without  public  comment  on 
the  Administrator's  own  motion.  Such 
revisions  are  deemed  by  EPA  to  be 
without  need  for  public  conunent  based 
on  the  nature  of  the  actions. 
EFFECTIVE  DATE:  June  26.  2002. 
ADDRESSES:  Docket  No.  A-g7-44 
contains  supporting  information  used  in 
development  of  this  notice.  The  docket 
is  available  for  public  inspection  and 
copying  between  8:00  a.m.  and  5:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  docket  is  located  in 
EPA's  Air  and  Radiation  Docket  and 
Information  Center  (6102),  Room  M- 
1500.  401  M  Street.  SW.  Washington. 
DC  20460.  or  by  calling  (202)  260-7548. 
A  reasonable  fee  may  be  charged  for 
copying'docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  B.  Driscoll.  Policy,  Planning 
and  Standards  Group,  Emission 
Standards  Division  (C439-04).  EPA. 
Research  Triangle  Park,  North  Carolina 
27711,  facsimile  number  (919)  541-0942 
telephone  number  (919)  541-1051, 
electronic  mail  (e-mail): 
driscoll.barbaraOepa.gov. 

SUPPLEMENTARY  INFORMATION:  Docket. 
The  docket  for  this  action  is  A-97-44. 
The  docket  is  an  organized  file  of  all  the 
information  submitted  to  or  otherwise 
relied  upon  by  the  Agency  in  the 
development  of  the  revised  list  of  area 
source  categories.  The  principal  purpose 
of  the  docket  is  to  allow  interested 
parties  to  identify  and  locate  documents 
that  serve  as  a  record  of  the  process 
engaged  in  by  the  Agency  to  publish 
today's  revision  to  the  initial  list.  The 
docket  is  available  for  public  inspection 
at  EPA's  Air  and  Radiation  Docket  and 
Information  Center,  which  is  listed  in 
the  ADDRESSES  section  of  this  notice. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  notice  will 
also  be  available  on  the  WWW  through 
the  Technology  Transfer  Network 
(TTN).  Following  signature,  a  copy  of 
the  notice  will  be  posted  on  the  TTN's 
policy  and  guidance  page,  http:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
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pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

I.  What  Is  the  History  of  the  Integrated 
Urban  Air  Toxics  Strategy  Area  Source 
Categdry  List? 

The  CAA  includes  two  provisions, 
section  112(c)(3)  and  112{k){3)(B)(ii), 
that  instruct  EPA  to  identify  and  list 
area  source  categories  representing  at 
least  90  percent  of  the  emissions  of  the 
30  "listed"  (or  area  source)  HAP  (see 
July  19, 1999,  The  Integrated  Urban  Air 
Toxics  Strategy,  64  FR  38706),  and  that 
are,  or  will  be,  subject  to  standards 
under  section  112(d)  of  the  CAA.  For 
this  effort  we  used  urban  area  source 
information  ht)m  the  112(k)  inventory 
which  represents  a  baseline  year  of 
1990.  In  the  July  1999  Strategy,  we 
identified  16  area  source  categories  that 
had  already  been  listed  for  regulation 
under  the  CAA,  and  13  area  source 
categories  that  were  being  listed- under 
section  112(c)(3)  for  the  first  time.  These 
29  area  soiut:e  categories  are: 

•  Cyclic  Crude  and  Intermediate 
Production 

•  Flexible  Polyurethane  Foam 
Fabrication  Operations 

•  Hospital  Sterilizers 

•  Industrial  Inorganic  Chemical 
Manufactiu-ing 

•  Industrial  Organic  Chemical 
Manufacturing 

•  Mercury  Cell  Chlor-Alkali  Plants 

•  Gasoline  Distribution  Stage  1 

•  Municipal  Landfills 

•  Oil  and  Natural  Gas  Production 

•  Paint  Stripping  Operations 

•  Plastic  Materials  and  Resins 
Manufacturing 

•  Publicly  Owned  Treatment  Works 

•  Synthetic  Rubber  Manufacturing 

•  Chromic  Acid  Anodizing 

•  Commercial  Sterilization  Facilities 

•  Other  Solid  Waste  Incinerators 
(Human/Animal  Cremation) 

•  Decorative  Chromium 
Electroplating 

•  Dry  Cleaning  Facilities 

•  Hsdogenated  Solvent  Cleaners 

•  Hard  Chromium  Electroplating 

•  Hazardous  Waste  Combustors 

•  Industrial  Boilers 

•  Institutional/Commercial  Boilers 

•  Medical  Waste  Incinerators 

•  Municipal  Waste  Combustors 

•  Open  Burning  Scrap  Tires 

•  Portland  Cement 

•  Secondary  Lead  Smelting 

•  Stationary  Internal  Combustion 
Engines. 

Each  of  the  source  categories  that 
were  listed  for  the  first  time  (the  first  13 
area  source  categories  on  the  list  above) 
contributed  at  least  15  percent  of  the 
total  area  source  urban  emissions  of  at 


least  one  of  the  30  area  source  HAP.  We 
also  took  credit  for  the  percentage  of 
emission  contribution  from  the  16  area 
source  categories  that  had  already  been 
listed  (the  last  16  area  source  categories 
on  the  list  above).  Since  then,  we  added 
Secondary  Aluminum  Production  to  our 
list  of  major  and  area  source  categories 
(66  FR  8220,  January  30,  2001).  The 
listing  of  all  these  categories,  however, 
does  not  meet  the  requirement  to  list 
area  sources  representing  90  percent  of 
the  area  source  emissions  of  the  30  area 
source  HAP.  In  the  Strategy,  we 
indicated  that  we  would  be  adding 
additional  area  source  categories  as 
necessary  to  meet  the  90  percent 
requirement  and  would  complete  our 
listing  by  2003. 

n.  Why  Is  EPA  Issuing  This  Notice? 

Under  provisions  of  section  112(c)(3) 
and  112(k)(3)(B)(ii).  this  notice 
announces  the  addition  of  18  area 
source  categories  to  those  we  listed  in 
July  1999  (64  FR  38721)  and.  as 
modified  in  January  2001  (66  FR  8220). 
While  this  listing  is  again  based  on  the 
112(k)  inventory  which  represents 
urban  area  information  for  1990.  current 
information  will  be  used  for  any  type  of 
regulatory  development.  Each  of  the 
source  categories  contributes  between  4 
and  16  percent  of  the  total  area  source 
emissions  for  at  least  one  of  the  30  area 
source  HAP  and  makes  progress  toward 
meeting  our  requirement  to  address  90 
percent  of  the  emissions  of  each  of  the 
30  area  soiut:e  HAP.  The  additional  area 
source  categories  being  listed  pursuant 
to  section  112(c)(3)  and  112(k)(3)(B)(ii) 
are: 

•  Acrylic  Fibers/Modacrylic  Fibers 
Production 

•  Plating  and  Polishing 

•  Agriculture  Chemicals  &  Pesticides 
Manufacturing 

•  Autobody  Refinishing  Paint  Shops 

•  Cadmium  Refining  &  Cadmium 
Oxide  Production 

•  Flexible  Polyurethane  Foam 
Production 

•'  Iron  Foundries 

•  Lead  and  Acid  Battery 
Manufacturing 

•  Miscellaneous  Organic  Chemical 
Manufacturing  (MON) 

•  Pharmaceutical  Ftoduction 

•  Polyvinyl  Chloride  &  Copolymers 
Production 

•  Pressed  and  Blown  Glass  & 
Glassware  Manufacturing 

•  Secondary  Copper  Smelting 

•  Secondary  Nonferrous  Metals 

•  Sewage  Sludge  Incineration 

•  Stainless  and  Nonstainless  Steel 
Manufactiu'ing  Electric  Arc  Furnaces 
(EAF) 

•  Steel  Foimdries 


•  Wood  Preserving. 
ni.  Administrative  Requirements 

Today's  notice  is  not  a  rule;  it  is 
essentially  an  information-sharing 
activity  which  does  not  impose 
regulatory  requirements  or  costs. 
Therefore,  the  requirements  of 
Executive  Order  13045  (Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks),  Executive  Order 
13175  (Consultation  and  Coordination 
with  Indian  Tribal  Governments). 
Executive  Order  13132  (Federalism), 
Executive  Order  13211  (Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use),  the  Regulatory 
Flexibility  Act.  the  National  Technology 
Transfer  and  Advancement  Act,  and  the 
Unfunded  Mandates  Reform  Act  do  not 
apply  to  today's  notice.  Also,  this  notice 
does  not  contain  any  information 
collection  requirements  and,  therefore, 
is  not  subject  to  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  a  regulatory 
action  determined  to  be  "significant"  is 
subject  to  the  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may 
either  (1)  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  orthe  principles 
set  forth  in  the  Executive  Order.  The 
OMB  has  determined  that  this  action  is 
not  significant  under  the  terms  of 
Executive  Order  12866. 

Dated:  June  17.  2002. 
leffirey  R.  Holmstead, 

Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  02-16142  Filed  6-25-02;  8:45  am] 

BILUN6  CODE  6560-5IMt 


43114 


Federal  Regigter/Vol.  67,  No.  123 /Wednesday.  June  26,  2002 /Notices 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7237-«l 

R«qu««t  for  Nominations  to  the 
National  and  Govammantal  Advisory 
Commlttsss  to  the  U.S.  Rsprsssntativs 
to  ttis  North  American  Commission  for 
Environmsntal  Cooperation 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  request  for 

nominations. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  inviting 
nominations  of  qualified  candidates  to 
be  considered  for  appointment  to  fill 
vacancies  on  the  National  and 
Governmental  Advisory  Committees  to 
the  U.S.  Representative  to  the  North 
American  Commission  for 
Environmental  Cooperation.  Current 
vacancies  on  these  committees  are 
scheduled  to  be  filled  by  October  1. 
2002. 

ADDRESSES:  Submit  nominations  to: 
Mark  Joyce,  Designated  Federal  Officer, 
Office  of  Cooperative  Environmental 
Management,  U.S.  Environmental 
Protection  Agency  (1601  A),  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Joyce,  Designated  Federal  Officer, 
U.S.  Environmental  Protection  Agency 
(1601  A),  1200  Pennsylvania  Avenue 
NW.,  Washington,  DC  20004;  telephone 
202-564-9802:  fax  202-501-0661;  e- 
mail  joyce.mark@epa.gov. 
SUPPtfMENTARY  INFORMATION:  The 
National  and  Governmental  Advisory 
Committees  advise  the  Administrator  of 
the  EPA  in  the  Administrator's  capacity 
as  the  U.S.  Representative  to  the 
Coimcil  of  the  North  American 
Commission  for  Environmental 
Cooperation  (CEC).  The  Committees  are 
authorized  under  Articles  17  and  18  of 
the  North  American  Agreement  on 
Environmental  Cooperation  (NAAEC), 
North  American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act,  P.L  103- 
182  and  as  directed  by  Executive  Order 
12915,  entitled  "Federal 
Implementation  of  the  North  American 
A^ement  on  Environmental 
Cooperation."  The  Committees  are 
responsible  for  providing  advice  to  the 
United  States  Representative  on  a  wide 
range  of  strategic,  scientific, 
technological,  regulatory  and  economic 
issues  related  to  implementation  and 
further  elaboration  of  the  NAAEC.  The 
National  Advisory  Committee  consists 
of  12  representatives  of  environmental 
groups  and  non-profit  entities,  business 


and  industry,  and  educational 
institutions.  The  Governmental 
Advisory  Committee  consists  of  12 
representatives  fit>m  state,  local  and 
tribal  governments. 

Members  are  appointed  by  the 
Administrator  of  EPA  for  a  two  year 
term  with  the  possibility  of 
reappointment.  The  Committees  usually 
meet  3  times  annually  and  the  average 
workload  for  Conunittee  members  is 
approximately  10  to  15  hours  per 
month.  Members  serve  on  the 
Committees  in  a  voluntary  capacity,  but 
EPA  does  provide  reimbursement  for 
travel  expenses  associated  with  official 
government  business. 

The  following  criteria  will  be  used  to 
evaluate  nominees: 

•  They  have  extensive  professional 
knowledge  of  the  subjects  the 
Committees  examine,  including  trade 
and  the  environment,  the  NAFTA,  the 
NAAEC,  and  the  CEC. 

•  They  represent  a  sector  or  group 
that  is  involved  in  the  issues  the 
Committees  evaluate. 

•  They  have  senior  level  experience 
that  will  fill  a  need  on  the  Committees 
for  their  particular  expertise. 

•  They  have  a  demonstrated  ability  to 
work  in  a  consensus  building  process 
with  a  wide  range  of  representatives 
bom  diverse  constituencies. 

Nominees  will  also  be  considered 
with  regard  to  the  mandates  of  the 
Federal  Advisory  Committee  Act  that 
require  the  Committees  to  maintain 
diversity  across  a  broad  range  of 
constituencies,  sectors,  and  groups. 

Nominations  for  membership  must 
include  a  resume  describing  the 
professional  and  educational 
qualifications  of  the  nominee  and  the 
nominee's  current  business  address  and 
daytime  telephone  number. 

Dated:  )une  12,  2002. 
Mark  N.  Joyce, 
Designated  Federal  Officer. 
(FR  Doc.  02-16141  Filed  6-25-02;  8:45  am] 
MLUNQCOM 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPR-2002-010S:  Fm.-7182-«] 

Psstlclda  Products:  Registration 
Applications 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  to  register  a  pesticide 
product  containing  a  new  active 
ingredient  not  included  in  any 


previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

DATES:  Written  comments,  identified  by 
the  docket  ID  number  OPP-2002-0108, 
must  be  received  on  or  before  July  26, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0108  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

Mail:  Regulatory  Action  Leader, 
Susanne  Cerrelli,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8077  and  e-mail  address: 
cerrelli.susanne@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Gmieral  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufactiirer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Fxamples  of  poten- 
tially aNected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 
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B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — ^Environmental 
Docimients."  You  can  also  go  directiy  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  niunber  OPP- 
2002-0108.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  docimients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  nimiber 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  conunents  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0108  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resoiirces  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 


Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  exclucUng  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket9epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  niunber 
OPP-2002-0108.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.- You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice,  ff  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 


6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Registration  Application 

EPA  received  an  application  as 
follows  to  register  a  pesticide  product 
containing  an  active  ingredient  not 
included  in  any  previously  registered 
products  pursuant  to  the  provision  of 
section  3(c)(4)  of  FIFRA.  Notice  of 
receipt  of  this  application  does  not 
imply  a  decision  by  the  Agency  on  the 
application. 

Product  Containing  an  Active  Ingredient 
not  Included  in  any  Previously 
Registered  Product 

File  Symbol:  70127-E.  Applicant 
Novozymes  Biologicals,  Inc.,  Ill  Kelser 
Mill  Road,  Salem.  VA  24153.  Product 
name:  Novozymes  Biofungicide  Green 
Releaf™  710-140.  Active  in^vdient 
Bacillus  licheniformis  Strain  SB  3086  at 
0.14%.  Proposed  classification/Use: 
None.  A  biological  fungicide  for  use  on 
ornamental  turf,  lawns,  golf  courses,  turf 
farms  and  ornamental  plants  as  a 
preventive  or  curative  treatment  for 
several  fungal  diseases. 

List  of  Sabjects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  June  12,  2002. 
Janet  L.  Andenen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  02-16107  Filed  6-25-02:  8:45  am] 
BUJNG  COOe  6SM-6»-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0102;  FRL-7182-^] 
Issuance  of  Exparlmantal  Uaa  Permits 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  (EUPs)  to  the  following 
pesticide  applicants.  An  EUP  permits 
use  of  a  pesticide  for  experimental  or 
research  purposes  only  in  accordance 
with  the  limitations  in  the  permit. 
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FOR  nmTHCR  INFORMATION  CONTACT:  By 
mail:  Biopesticides  and  Pollution 
Prevention  Division  (7511C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

In  person  or  by  telephone:  Contact  the 
designated  person  at  the  following 
address  at  the  office  location,  telephone 
number,  or  e-mail  address  cited  in  each 
EUP:  1921  Jefferson  Davis  Hwy., 
Arlington.  VA. 
SUPPLEMCNTARY  MFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  conduct  or  sponsor  research  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  designated  contact  person 
listed  for  the  individual  EUP. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 

You  may  obtain  electronic  copies  of 
this  document  from  the  EPA  Internet 
home  page  at  http://www.epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Regulations."  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  dociunent  under  the 
"Federal  Regiater — Environmental 
Documents."  You  can  also  go  directly  to 
the  Fednral  Regiater  listings  at  hVtp:// 
www.epa.gov/fodTgiBtr/. 

n.  EUPt 

EPA  has  issued  the  following  EUPs: 
68467-EUP-4.  29964-EUP-2.  and 
524-EUP-93.  Issuance.  Amendment, 
and  Amendment/Extension.  Mycogen 
Seeds  c/o  Dow  AgroSciences  LLC.  9330 
Zionsville  Road.  Indianapolis.  IN  46268. 
Pioneer  Hi-Bred  International.  Inc..  7250 
NW  62'"^  Avenue.  Johnston.  lA  5013. 
and  Monsanto  Company.  700 
Chesterfield  Parkway  North.  St.  Louis, 
MO  63198.  These  EUPs  allow  the  use  of 
the  plant-incorporated  protectants 
Bacillus  thuringiensis  CrylF  protein  and 
the  genetic  material  necessary  for  its 
production  (from  the  insert  of  plasmid 
PHP  12537)  in  com  (moCrylF  com)  and 
Bacillus  thuringiensis  Cry3Bb  protein 
and  the  genetic  material  necessary  for 
its  production  (vector  ZMIR13L)  in 
com.  The  EUP  issued  to  Mycogen  Seeds 
c/o  Dow  AgroSciences  allowed  the 
planting  of  354  acres  of  field  com  to 
conduct  insect  resistance  management. 


rnomic  observation,  breeding  and 
irvation  nursery,  efficacy,  hybrid 
production  plot,  and  herbicide  tolerance 
study  trials.  The  Mycogen  Seeds' 
program  is  authorized  in  the  States  of 
California,  Colorado,  Hawaii,  Illinois, 
Indiana,  Iowa,  Kansas,  Kentucky. 
Michigan.  Minnesota.  Mississippi. 
Missouri,  Nebraska.  North  Dakota.  Ohio. 
South  Dakota,  Wisconsin,  and  the 
Commonwealth  of  Puerto  Rico. 

The  EUP  issued  to  Pioneer  Hi-Bred 
allowed  the  planting  of  140  acres  of 
field  com  to  conduct  insect  resistance 
management,  agronomic  observation, 
breeding  and  observation  niu«ery, 
demonstration,  efficacy,  hybrid 

Eroduction  plot,  non-target  organism, 
erbicide  residue,  and  herbicide 
tolerance  trials  as  well  as  grain  and 
plant  tissue  production  for  feeding  trials 
and  regulatory  studies.  The  Pioneer  Hi- 
Bred  program  is  authorized  in  the  States 
of  CaUfomia,  Georgia.  Hawaii.  Illinois. 
Indiana,- Iowa,  Kansas,  Michigan, 
Miimesota,  Missouri,  Nebraska,  North 
Dakota,  Ohio,  Pennsylvania,  Tennessee, 
Texas,  Wisconsin,  and  the 
Commonwealth  of  Puerto  Rico. 

The  EUP  amendment  for  Monsanto 
lifted  the  crop  destmct  requirement  of 
the  Agency's  April  27,  2001  4,000  acre 
EUP  approval.  The  EUP  amendment/ 
extension  for  Monsanto  allowed  the 
planting  of  9,400  acres  of  field  com  to 
conduct  insect  resistance  management, 
breeding  and  observation  nursery, 
efficacy,  non-taiget  organism  and 
benefit,  seed  treatment,  inbred  seed 
increase  production  for  further  testing 
and  product  development,  and  line  per 
se  and  hybrid  yield  trials,  as  well  as 
grain  and  plant  tissue  production  for 
regulatory  studies.  The  Monsanto 
program  is  authorized  in  the  States  of 
Alabama.  Arkansas.  California. 
Colorado,  Delaware,  Florida,  Georgia, 
Hawaii,  Idaho,  Illinois,  Indiana.  Iowa. 
Kansas.  Kentucky.  Louisiana.  Maryland. 
Michigan.  Minnesota,  Mississippi, 
Missouri,  Montana,  Nebraska,  New 
Mexico,  New  York,  North  Carolina. 
North  Dakota.  Ohio,  Oklahoma, 
Pennsylvania,  South  Dakota,  Tennessee, 
Texas,  Utah,  Virginia,  Wisconsin,  and 
the  Commonwealth  of  Puerto  Rico. 
These  EUPs  are  effective  from  April  5, 

2002  to  April  30,  2002  for  Monsanto's 
amendment  lifting  the  crop  destmct 
provision  for  the  4,000  acre  EUP,  from 
April  10.  2002  to  February  28,  2003  for 
Monsanto's  9,400  acre  EUP  amendment/ 
extension,  April  10,  2002  to  March  31, 

2003  for  Mycogen  Seeds,  and  April  10, 
2002  to  April  30,  2003  for  Pioneer  Hi- 
Bred.  Tolerance  exemptions  have  been 
established  for  residues  of  the  active 
ingredients  in  or  on  field  com,  sweet 
com,  or  popcom  in  40  CFR  180.1214 


and  180.1217.  The  Pioneer  Hi-Bred  and 
Mycogen  Seeds  moCrylF  EUPs  notice  of 
receipt  elicited  a  comment  concerning 
issues  related  to  the  testing  of  plant- 
incorporated  protectants  not  covered  by 
a  tolerance  exemption.  The  com  grown 
under  their  EUPs  is  covered  by  a 
tolerance  exemption.  The  9,400  acre 
Monsanto  EUP  notice  of  receipt  elicited 
a  number  of  comments  from  farmers, 
seed  dealers,  and  academicians 
supporting  approval  of  the  permit 
extension/amendment. 

Further  information  regarding  these 
EUPs  are  foimd  with  the  Federal 
Regiater  notices  of  receipt,  docket 
numben  OPP-S0875B  and  OPP-50875C 
(Monsanto)  and  OPP-S0881  (Mycogen 
Seeds  and  Pioneer  Hi-Bred).  (Mike 
Mendelsohn;  Rm.  910W16,  Crystal  Mall 
#2;  telephone  number:  (703)  308-8715; 
e-mail  address: 
mendelsohn.mike&epa.gov). 

Persons  wishing  to  review  these  EUPs 
are  referred  to  the  designated  contact 
peraon.  Inquiries  concerning  these 
permits  should  be  directed  to  the 
persons  cited  above.  It  is  suggested  that 
interested  persons  call  before  visiting 
the  EPA  office,  so  that  the  appropriate 
file  may  be  made  available  for 
inspection  purposes  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

Authority:  7  U.S.C.  136. 

LiatofSubiectB 

Environmental  protection. 
Experimental  use  permits. 

Dated:  June  14,  2002. 
Janet  L.  Anderaan. 

Director,  Biopesticides  and  PoUution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  02-16137  Filed  6-25-02;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0079:  FRL-7181-4] 

AvaHMMNly  Of  ttw  Totarane* 
niMWinunt  DMMon  (TREO)  for 
Unuron 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notice  announces  the 
availability  of  the  tolerance 
reassessment  decision  document  for 
Unuron.  The  liniiron  overview  and 
decision  dociunent  have  been 
developed  as  part  of  the  public 
participation  process  that  EPA  and  the 
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U.S.  Department  of  Agriculture  (USDA) 
are  now  using  for  involving  the  public 
in  the  reassessment  of  pesticide 
tolerances  as  a  result  of  the  Food 
Quality  Protection  Act  (FQPA),  and  in 
the  reregistration  of  individual 
pesticides  under  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA). 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0079,  must  be 
received  by  EPA  on  or  before  July  26, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  HI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0079  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  Dirk 
Helder,  Special  Review  and 
Reregistration  Division  (7508W),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-4610;  e- 
mail  address:  Helder.Dirk@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  tolerance  reassessment 
decision  document  for  Unuron, 
including  environmental,  hmnan  health, 
and  agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  Since  other  entities 
also  may  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 


"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  In  addition, 
copies  of  the  pesticide  FQPA  and 
interim  risk  management  decision 
documents  released  to  the  public  may 
also  be  accessed  at  http://www.epa.gov/ 
pesticides/reregistration/status.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  number  OPP- 
2002-0079.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0079  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  hiformation 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp^ocket®epa.gov,  or  you  can 


submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0079.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediu«s  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conunent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

m.  What  Action  is  the  Agency  Taking? 

EPA  has  assessed  the  risks  of  Unuron 
and  is  reporting  on  the  FQPA  Tolerance 
Reassessment  Decision  for  this 
pesticide.  EPA  completed  the  Linuron 
Reregistration  Eligibility  Decision  (RED) 
prior  to  the  1996  enactment  of  the  Food 
and  Quality  Protection  Act;  therefore, 
while  no  reregistration  decision  is 
required  at  present,  risks  from  non- 
occupational exposure  to  linuron 
through  food,  drinking  water,  and 
residential  uses  must  be  reassessed. 
There  are  no  residential  uses  of  linuron. 
The  Agency  has  reassessed  the  40 
tolerances  for  linuron  and  determined 
that  residues  in  food  and  drinking  water 
are  not  expected  to  pose  risk  concerns. 
In  addition,  three  new  tolerances  are 
proposed  for  use  on  cotton  gin  by- 
products (9.0  parts  per  million  (ppm)), 
celeriac.(1.0  ppm),  and  rhubarb  (0.5 
ppm).  Final  tolerances  are  being 
proposed  as  part  of  this  Tolerance 
Reassessment  Decision  (TRED).  Some 
tolerances  may  be  revised  once 
additional  confirmatory  field  trial  data 
have  been  submitted  to  and  reviewed  by 
the  Agency.  In  addition,  occupational 
and  ecological  risk  management 
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decisions  were  made  as  part  of  the  1995 
Linuron  RED  and  have  been 
implemented.  However,  two  new  minor 
uses  were  established  for  linuron  as  part 
of  the  tolerance  reassessment  process  for 
use  on  celeraic  and  rhubarb.  An 
occupational  risk  assessment  was 
performed  for  these  two  new  uses  and 
they  do  not  present  risks  of  concern  for 
the  Agency. 

EPA  works  extensively  with  affected- 
parties  to  reach  the  decisions  presented 
in  the  FQPA  tolerance  reassessment 
decision  documents.  This  Notice 
announces  the  availability  of  the 
linuron  overview  and  decision 
document  which  report  on  FQPA 
tolerance  reassessment  and  risk 
management  decisions.  These  and 
additional  supporting  documents  are 
available  on  the  internet  at  http:// 
www.epa.gov/pesticides/reregistTation/ 
statusMtm  and  in  the  public  docket, 
OPP-2002-0079.  This  Notice  also 
annoimces  the  beginning  of  a  30-day 
public  comment  period.  The  docket  is 
open  and  any  comments  submitted  will 
be  placed  in  the  public  docket  for 
consideration.  In  the  absence  of 
substantive  comments,  the  tolerance 
reassessment  decision  for  linuron  %vill 
be  considered  final. 

List  erf  Subfects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  June  17,  2002. 
Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 
(FR  Doc.  02-16106  Filed  6-25-02  8:45  am] 


FEDERAL  ACCOUNTINQ  STANDARDS 
ADVISORY  BOARD 

mmoa  of  Mveang 

AOfNCY:  Federal  Accounting  Standards 

Advisory  Board. 

ACTION:  Notice  of  Meeting  for  July  2002. 

Board  Action:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463),  as  amended,  and  the  FASAB 
Rules  of  Procediue.  as  amended  in 
October,  1999,  notice  is  hereby  given 
that  the  Federal  Accounting  Standards 
Advisory  Board  (FASAB)  will  meet  on 
Monday,  July  29  and  Tuesday,  July  30, 
2002,  in  room  5N30  of  the  GAO 
Building,  beginning  at  9  a.m.  and 
concluding  at  5  p.m.  each  day. 

The  purpose  of  the  meeting  is  an 
educational  program  designed  to  cover 
federal  financial  management  issues  for 
three  newly  appointed  Board  members. 


Following  the  July  meeting,  the 
schedule  for  the  next  three  meetings  of 
the  Board  is  as  follows: 
—Wednesday  and  Thursday,  August  7 

and  8,  2002; 
—Wednesday  and  Thursday,  October  9 

and  10,  2002; 
— ^Wednesday  and  Thursday,  December 

11  and  12,  2002. 

The  purpose  of  these  meetings  will  be 
to  discuss  issues  related  to: 

— Stewardship  Reporting; 
—National  Defense  Property,  Plant  & 

Equipment; 
— ^Accounting  and  Auditing  Policy 

Committee  issues;  and 
— ^Any  other  topics  as  needed. 

A  more  detailed  agenda  for  each 
Board  meeting  can  be  seen  on  the 
FASAB  Web  site  www.fasab.gov  one 
week  prior  to  each  meeting.  "Hie  August, 
October  and  December  meetings  will  be 
held  in  room  7C13  of  the  GAO  Building. 

Any  interested  person  may  attend  the 
meetings  as  an  observer.  Board 
discussion  and  reviews  are  open  to  the 
public.  GAO  Building  security  requires 
advance  notice  of  your  attendiance.  For 
the  July  meeting,  please  notify  FASAB 
by  July  22  of  your  planned  attendance 
by  calling  202-512-7350,  and  for  the 
subsequent  meetings  one  day  prior  to 
the  respective  meeting. 
FOR  FURTHER  MFORMATION  CONTACT. 
Wendy  Comes,  Executive  Director,  441 
G  St..  NW.,  Mailstop  6K17V. 
Washington.  DC  20548,  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463. 

Dated:  June  20.  2002. 
Wendy  M.  Cosms, 
Executive  Director. 

(FR  Doc.  02-16129  Filed  6-25-02;  8:45  am] 
I  cool  1S10-S1-M 
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[Report  No.  AUC-02-46-A  (Auction  No.  4«); 
OA02-12S7] 

13»-13e6  and  1432-1436  MHi,  139fr- 
13S2  MHz.  ie70-ie75  MHz,  and  238S- 


fof  Saplambaf  18, 2008;  Commant 
SouQht  on  Raaafva  Prioaa  or  MNiimuin 
Opankig  BMi  and  Olhar  Auction 


agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

summary:  This  document  announces  the 
auction  of  licenses  in  the  paired  1392- 
1395  and  1432-1435  MHz  bands  and  in 


the  unpaired  1390-1392  MHz,  1670- 
1675  MHz,  and  the  2385-2390  MHz 
bands  ("Auction  No.  46")  scheduled  to 
commence  on  September  18,  2002. 
Auction  No.  46  will  include  66  licenses. 
This  docimient  also  seeks  comment  on 
reserve  prices  or  minimum  opening  bids 
and  other  auction  procedural  issues. 
DATES:  Comments  are  due  on  or  before 
June  6. 2002.  and  reply  comments  are 
due  on  or  before  Jime  13,  2002. 
ADDRESSES:  Comments  and  reply 
comments  mtist  be  sent  by  electronic 
mail  to  the  following  address: 
auction469fcc.gov.  The  electronic  mail 
containing  the  comments  or  reply 
comments  must  include  a  subject  or 
caption  referring  to  Auction  No.  46 
Comments.  The  Bureau  requests  that 
parties  format  any  attachments  to 
electronic  mail  as  Adobe*  Acrobat* 
(pdf)  or  Microsoft*  Word  documents. 
Copies  of  comments  and  reply 
comments  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Public  Reference 
Room,  Room  CY-A257,  445  12th  Street, 
SW,  Washington,  DC  20554. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
legal  questions:  David  Hu  (202)  418- 
0660.  For  general  auction  questions: 
Lyle  Ishida  (202)  418-0660  or  Lisa 
Stover  (717)  338-2888.  For  service  rule 
questions:  Brian  Marenco  (202)  418- 
0838. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Auction  No.  46 
Comment  Public  Notice  released  May 
24,  2002.  The  complete  text  of  the 
Auction  No.  46  Comment  Public  Notice, 
including  attachments,  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  at  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  The  Auction 
No.  46  Comment  Public  Notice  may  also 
be  purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street. 
SW.,  Room  CY-B402.  Washington.  DC. 
20554.  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qutdexint^ol.com. 

1.  The  Auction  No.  46  Comment 
Public  Notice  announces  the  auction  of 
licenses  in  the  paired  1392-1395  and 
1432-1435  MHz  bands  and  in  the 
unpaired  1390-1392  MHz,  1670-1675 
MHz,  and  the  2385-2390  MHz  bands 
("Auction  No.  46")  scheduled  to 
commence  on  September  18,  2002. 
Auction  No.  46  will  include  66  licenses. 
In  Auction  No.  46,  one  2-megahertz 
block  of  unpaired  spectrum  in  the  1390- 
1392  MHz  band  wiU  be  offered  in  each 
of  52  geographic  areas  known  as  Major 
Economic  Areas  (MEAs).  Additionally, 
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two  3-megahertz  blocks,  each  consisting 
of  a  pair  of  1.5  megahertz  segments  in 
the  1392-1395  MHz  and  1432-1435 
MHz  bands,  will  be  offered  in  each  of 
six  regions  known  as  Economic  Area 
Groupings  (EAGs).  Finally,  two  5- 


megahertz  blocks  of  contiguous 
unpaired  spectrum,  one  in  the  1670- 
1675  MHz  band,  and  one  in  the  2385- 
2390  MHz  band,  will  be  offered  on  a 
nationwide  basis.  A  complete  list  of 
licenses  available  for  Auction  No.  46  is 


included  as  Attachment  A  of  the 
Auction  No.  46  Comment  Public  Notice. 

2.  The  following  table  describes  the 
licenses  that  will  be  auctioned: 


Block 


A 

B 


Frequencies 


1392-1393.5    and    1432-1433.5 

MHz. 
1393.5-1395    and    1433.5-1435 

MHz. 

1390-1392  MHz 

1670-1675  MHz 

2385-2390  MHz 


BandwkJt 


3  MHz 

3  MHz 

2  MHz 
5  MHz 
5MHz 


Pairing 


2x1.5  MHz 

2x1.5  MHz 

unpaired  .. 
unpaired  .. 
unpaired  .. 


Geographic  area 
type 

EAG 

EAG 

MEA 

Nationwide 

Nationwide 


Number  of 
licenses 


• 

52 
1 
1 


3.  The  Commission  recently  adopted 
service  rules  for  the  paired  1392-1395 
and  1432-1435  MHz  bands  and  the 
unpaired  1390-1392  MHz,  1670-1675 
MHz,  and  2385-2390  MHz  bands.  Of  the 
five  frequency  bands  included  in 
Auction  No.  46.  only  the  1432-1435 
MHz  and  2385-2390  MHz  bands  are 
subject  to  the  reimbursement  provisions 
of  the  National  Telecommimications 
and  Information  Administration 
Organization  Act  (NTIA  Organization 
Act),  as  added  by  the  Strom  Thurmond 
National  Defense  Authorization  Act  for 
Fiscal  Year  1999  (NDAA-99).  Section 
113(g)  of  the  NTIA  Organization  Act 
requires  certain  non-Govemment 
licensees  to  reimbivse  incimibent 
Federal  entities  for  the  relocation  costs 
such  Federal  entities  incur.  It  also 
requires  the  Federal  entity  to  notify  the 
National  Telecommunications  and 
Information  Administration  (NTIA) 
prior  to  auction  of  the  "marginal  costs 
anticipated  to  be  associated  with  such 
relocation  or  with  modifications 
necessary  to  acconunodate  prospective 
licensees,"  and  reqiiires  NllA  to 
provide  the  Commission  with  that 
information  prior  to  auction.  The 
NDAA-99  also  directs  the  NTIA  and  the 
Commission  to  develop  reimbursement 
procedures.  The  Commission's 
implementation  of  NDAA-99  is  heavily 
dependent  on  reimbursement 
procedures  being  promulgated  by  the 
NTIA,  which  have  not  yet  been  released. 
Following  the  release  of  such 
reimbursement  procedures,  in  a  separate 
proceeding  the  Commission  wrill  adopt 
any  additional  rules  or  procedures 
necessary  to  supplement  NTIA's 
reimbursement  procedures. 

4.  Licensees  will  be  required  to  file  an 
application  through  ULS  to  request  FAS 
coordination  of  any  fixed  station  located 
virithin  the  protection  radii  of  a  co- 
primary  Government  incimibent  or  any 
mobile  imit  which  would  operate 
within  the  protection  radii  of  the  co- 


primary  Government  incumbent.  FAS 
coordination  will  be  required  prior  to 
activation  of  any  fixed  or  mobile  station 
within  the  co-primary  Government 
incumbent's  protection  radii. 
Additionally,  the  licensee  in  the  2385- 
2390  MHz  band  will  be  required  to 
coordinate  fixed  and  mobile  operations 
within  the  protection  radii  of  non- 
Govemment  aeronautical  flight  test  sites 
with  the  Aerospace  and  Flight  Test 
Radio  Coordinating  Council  (AFTRCC) 
prior  to  filing  an  application  for  an 
individual  station  license  with  the 
Commission.  An  individual  station 
license  will  be  issued  for  each 
coordinated  operation. 

5.  The  Balanced  Budget  Act  of  1997 
requires  the  Commission  to  "ensure 
that,  in  the  scheduling  of  any 
competitive  bidding  imder  this 
subsection,  an  adequate  period  is 
allowed  *   *   *  before  issuance  of 
bidding  rules,  to  permit  notice  and 
comment  on  proposed  auction 
procedures  *  '  *."  Consistent  with  the 
provisions  of  the  Balanced  Budget  Act 
and  to  ensure  that  potential  bidders 
have  adequate  time  to  familiarize 
themselves  with  the  specific  rules  that 
will  govern  the  day-to-day  conduct  of  an 
auction,  the  Commission  directed  the 
Bureau,  under  its  existing  delegated 
authority,  to  seek  comment  on  a  variety 
of  auction-specific  procedures  prior  to 
the  start  of  each  auction.  The 
Commission  therefore  seeks  comment 
on  the  following  issues  relating  to 
Auction  No.  46. 

I.  Auction  Structure 

A.  Simultaneous  Multiple  Round  (SMR) 
Auction  Design 

6.  The  Commission  proposes  to  award 
all  licenses  included  in  Auction  No.  46 
in  a  single,  simultaneous  multiple- 
roimd  auction.  As  described  further, 
this  methodology  offers  every  license  for 
bid  at  the  same  time  with  successive 
bidding  rounds  in  which  bidders  may 


place  bids.  The  Conunission  seeks 
comment  on  this  proposal. 

B.  Upfront  Payments  and  Initial 
Maximum  Eligibility 

7.  The  Bureau  has  delegated  authority 
and  discretion  to  determine  an 
appropriate  upfront  payment  for  each 
license  being  auctioned,  taking  into 
account  such  factors  as  the  population 
in  each  geographic  license  area,  and  the 
value  of  similar  spectrum.  As  described 
further,  the  upfront  payment  is  a 
refundable  deposit  made  by  each  bidder 
to  establish  eligibility  to  bid  on  licenses. 
Upfront  payments  related  to  the  specific 
spectrum  subject  to  auction  protect 
against  frivolous  or  insincere  bidding 
and  provide  the  Commission  with  a 
source  of  funds  from  which  to  collect 
payments  owed  at  the  close  of  the 
auction. 

8.  With  these  guidelines  in  mind  for 
Auction  No.  46,  the  Bureau  proposes 
that  different  formulae  be  utilized  in 
setting  upfront  payments  for  the 
Nationwide  licenses  than  those  used  for 
the  MEA  and  EAG  licenses.  The  Bureau 
anticipates  that  values  between 
nationwide  and  regional  licenses  will 
vary,  and,  accordingly  propose  the 
following  license-by-license  formulae 
for  calculating  upfront  payments: 

•     For  MEA  and  EAG  Licenses: 
$0,005  *  MHz  *  License  Area 

Population  with  a  nunimum  of  $1,000 

per  license. 
For  Nationwide  Licenses: 
$0.01  *  MHz  *  License  Area 

Population  with  a  minimum  of  $1,000 

per  license. 

9.  Accordingly,  the  Bureau  lists  all 
licenses,  including  the  related  license 
area  population  and  proposed  upfront 
payment  for  each,  in  Attachment  A  of 
the  Auction  No.  46  Comment  Public 
Notice.  The  Commission  seeks  comment 
on  this  proposal. 

10.  Tne  Bureau  further  proposes  that 
the  amount  of  the  upfront  pa)maent 
submitted  by  a  bidder  will  determine  . 
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the  number  of  bidding  units  on  which 
a  bidder  may  place  bids.  This  limit  is  a 
bidder's  "maximum  initial  eligibility." 
Each  license  is  assigned  a  specific 
number  of  bidding  units  equal  to  the 
upfiront  payment  listed  in  Attachment  A 
of  the  Auction  No.  46  Comment  Public 
Notice,  on  a  bidding  unit  per  dollar 
basis.  This  number  does  not  change  as 

E rices  rise  during  the  auction.  A 
idder's  upfront  payment  is  not 
attributed  to  specific  licenses.  Rather,  a 
bidder  may  place  bids  on  any 
combination  of  licenses  as  long  as  the 
total  number  of  bidding  units  associated 
with  those  licenses  does  not  exceed  its 
maximum  initial  eligibility.  Eligibility 
cannot  be  increased  during  the  auction. 
Thus,  in  calculating  its  upfront  payment 
amount,  an  applicant  must  determine 
the  maximum  number  of  bidding  units 
it  may  wish  to  bid  on  (or  hold  high  bids 
on)  in  any  single  round,  and  submit  an 
upfront  payment  covering  that  number 
of  bidding  units.  The  Commission  seeks 
comment  on  this  proposal. 

C.  Activity  Rules 

11.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  on  a  percentage  of  their 
maximum  bidding  eligibility  during 
each  round  of  the  auction  rather  than 
wait  until  the  end  to  participate.  A 
bidder  that  does  not  satisfy  the  activity 
rule  will  either  lose  bidding  eligibility 
in  the  next  round  or  must  use  an 
activity  rule  waiver  (if  any  remain). 

12.  The  Bureau  proposes  to  divide  the 
auction  into  three  stages,  each 
characterized  by  an  increased  activity 
requirement.  The  auction  will  start  in 
Stage  One.  The  Bureau  proposes  that  the 
auction  generally  will  advance  to  the 
next  stage  (i.e.,  from  Stage  One  to  Stage 
Two,  and  from  Stage  Two  to  Stage 
Three)  when  the  auction  activity  level, 
as  measured  by  the  percentage  of 
bidding  units  receiving  new  high  bids, 
is  approximately  twenty  percent  or 
below  for  three  consecutive  rounds  of 
bidding.  However,  the  Bureau  further 
proposes  that  it  retain  the  discretion  to 
change  stages  unilaterally  by 
announcement  during  the  auction.  In 
exercising  this  discretion,  the  Biireau 
will  consider  a  variety  of  measures  of 
bidder  activity,  including,  but  not 
limited  to,  the  auction  activity  level,  the 
percentage  of  licenses  (as  measured  in 
bidding  units)  on  which  there  are  new 
bids,  the  number  of  new  bids,  and  the 
percentage  increase  in  revenue.  The 
Bureau  seeks  comment  on  these 
proposals. 

13.  For  Auction  No.  46.  the  Bureau 
proposes  the  following  activity 
requirements: 


Stage  One:  In  each  round  of  the  first 
stage  of  the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  licenses 
representing  at  least  80  percent  of  its 
current  bidding  eligibility.  Failure  to 
maintain  the  requisite  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (undess  an  activity  rule  waiver 
is  used).  During  Stage  One,  reduced 
eligibility  for  the  next  round  will  be 
calculated  by  multiplying  the  cxirrent 
round  activity  by  five-fourths  (V4). 

Stage  Two:  In  each  round  of  the 
second  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  90  percent  of  its 
current  bidding  eligibility.  During  Stage 
Two,  reduced  eligibility  for  the  next 
round  will  be  calculated  by  multiplying 
the  current  round  activity  by  ten-ninths 

Stage  Three:  In  each  round  of  the 
third  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  98  percent  of  its 
current  bidding  eligibility.  In  this  final 
stage,  reduced  eligibility  for  the  next 
roimd  will  be  calculated  by  multiplying 
the  current  round  activity  by  fifty/forty- 
ninths  (*«/«e). 

14.. The  Bureau  seeks  comment  on 
these  proposals.  If  commenters  believe 
that  these  activity  rules  should  be 
changed,  they  should  explain  their 
reasoning  and  comment  on  the 
desirability  of  an  alternative  approach. 
Commenters  are  advised  to  support 
their  claims  with  analyses  and 
suggested  alternative  activity  rules. 

D.  Activity  Rule  Waiven  and  Reducing 
Eligibility 

15.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  current  bidding 
eligibility  despite  the  bidder's  activity 
in  the  current  round  being  below  the 
required  minimum  level.  An  activity 
rule  waiver  applies  to  an  entire  round 
of  bidding  and  not  to  a  particular 
license.  Activity  waivers  are  principally 
a  mechanism  for  auction  participants  to 
avoid  the  loss  of  auction  eligibility  in 
the  event  that  exigent  circumstances 
prevent  them  bom  placing  a  bid  in  a 
particular  round. 

16.  The  FCC  Automated  Auction 
System  assimies  that  bidders  with 
insufficient  activity  would  prefer  to  use 
an  activity  rule  waiver  (if  available) 
rather  thui  lose  bidding  eligibility. 
Therefore,  the  system  will  automatically 
apply  a  waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  bidding 
period  where  a  bidder's  activity  level  is 
below  the  minimum  required  unless:  (1) 
There  are  no  activity  rule  waivers 
available;  or  (2)  the  bidder  overrides  the 


automatic  application  of  a  waiver  by 
reducing  eligibility,  thereby  meeting  the 
minimum  requirements. 

17.  A  bidder  with  insufficient  activity 
may  wish  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver.  If  so,  the  bidder  must 
affirmatively  override  the  automatic 
waiver  mechanism  during  the  bidding 
period  by  using  the  reduce  eligibility 
function  in  the  bidding  system.  In  this 
case,  the  bidder's  eligibility  is 
permanently  reduced  to  bring  the  bidder 
into  compliance  with  the  activity  rules 
as  described.  Once  eligibility  has  been 
reduced,  a  bidder  will  not  be  permitted 
to  regain  its  lost  bidding  eligibility. 

18.  A  bidder  may  proactively  use  an 
activity  rule  waiver  as  a  means  to  keep 
the  auction  open  without  placing  a  bid. 
If  a  bidder  submits  a  proactive  waiver 
(using  the  proactive  waiver  function  in 
the  bidding  system)  during  a  bidding 
period  in  which  no  bids  or  withdrawals 
are  submitted,  the  auction  will  remain 
open  and  the  bidder's  eligibility  will  be 
preserved.  An  automatic  waiver  invoked 
in  a  round  in  which  there  are  no  new 
valid  bids  or  withdrawals  will  not  keep 
the  auction  open. 

19.  The  Biueau  proposes  that  each 
bidder  be  provided  with  five  activity 
rule  waivers  that  may  be  used  at  the 
bidder's  discretion  during  the  course  of 
the  auction  as  set  forth.  "The  Bureau 
seeks  comment  on  this  proposal. 

E.  Information  Relating  to  Auction 
Delay.  Suspension,  or  Cancellation 

20.  For  Auction  No.  46,  the  Bureau 
proposes  that,  by  public  notice  or  by 
annoxmcement  during  the  auction,  it 
may  delay,  suspend,  or  cancel  the 
auction  in  the  event  of  natiiral  disaster, 
technical  obstacle,  evidence  of  an 
auction  security  breach,  unlawful 
bidding  activity,  administrative  or 
weather  necessity,  or  for  any  other 
reason  that  affects  the  fair  and  efficient 
conduct  of  competitive  bidding.  In  such 
cases,  the  Bureau,  in  its  sole  discretion, 
may  elect  to  resiune  the  auction  starting 
from  the  beginning  of  the  current  round, 
resume  the  auction  starting  from  some 
previous  round,  or  cancel  the  auction  in 
its  entirety.  Network  interruption  may 
cause  the  Bureau  to  delay  or  suspend 
the  auction.  The  Bureau  emphasizes 
that  exercise  of  this  authority  is  solely 
within  the  discretion  of  the  Bureau,  and 
its  use  is  not  intended  to  be  a  substitute 
for  situations  in  which  bidders  may 
wish  to  apply  their  activity  rule  waivers. 
The  Bureau  seeks  comment  on  this 
proposal. 
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I.  Bidding  Procedures 

A.  Round  Structure 

21.  The  Commission  will  conduct 
Auction  No.  46  over  the  Internet. 
Telephonic  Bidding  will  also  be 
available.  As  a  contingency,  the  FCC 
Wide  Area  Network,  which  requires 
access  to  a  900  number  telephone 
service,  will  be  available  as  well.  Full 
information  regarding  how  to  establish 
such  a  connection,  and  related  charges, 
will  be  provided  in  the  public  notice 
annoimcing  details  of  auction 
procedures. 

22.  The  initial  bidding  schedule  will 
be  announced  in  a  public  notice  to  be 
released  at  least  one  week  before  the 
start  of  the  auction,  and  will  be 
included  in  the  registration  mailings. 
The  simultaneous  multiple  round 
format  will  consist  of  sequential  bidding 
rounds,  each  followed  by  the  release  of 
roimd  results.  Details  regarding  the 
location  and  format  of  round  results  will 
be  included  in  the  same  public  notice. 

23.  The  Biireau  has  discretion  to 
change  the  bidding  schedule  in  order  to 
foster  an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  Bureau  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  niunber  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors.  The 
Bureau  seeks  conunent  on  this  proposal. 

B.  Reserve  Price  or  Minimum  Opening 
Bid 

24.  The  Balanced  Budget  Act  calls 
upon  the  Commission  to  prescribe 
methods  for  establishing  a  reasonable 
reserve  price  or  a  minimiun  opening  bid 
when  FCC  licenses  are  subject  to 
auction  unless  the  Commission 
determines  that  a  reserve  price  or 
minimum  opening  bid  is  not  in  the 
public  interest.  Consistent  with  this 
mandate,  the  Commission  has  directed 
the  Bureau  to  seek  comment  on  the  use 
of  a  niinimiim  opening  bid  and/or 
reserve  price  prior  to  the  start  of  each 
auction. 

25.  Normally,  a  reserve  price  is  an 
absolute  minimimi  price  below  which 
an  item  will  not  be  sold  in  a  given 
auction.  Reserve  prices  can  be  either 
published  or  unpublished.  A  minimiun 
opening  bid,  on  the  other  hand,  is  the 
minimum  bid  price  set  at  the  begiiming 
of  the  auction  below  which  no  bids  are 
accepted.  It  is  generally  used  to 
accelerate  the  competitive  bidding 
process.  Also,  the  auctioneer  often  has 
the  discretion  to  lower  the  minimum 
opening  bid  amount  later  in  the  auction. 
It  is  also  possible  for  the  minimum 


opening  bid  and  the  reserve  price  to  be 
the  same  amount. 

26.  In  light  of  the  Balanced  Budget 
Act's  requirements,  the  Bureau  proposes 
to  establish  minimum  opening  bids  for 
Auction  No.  46.  The  Bureau  believes  a 
minimiun  opening  bid,  which  has  been 
utilized  in  other  auctions,  is  an  effective 
biddii^  tool. 

27.  For  Auction  No.  46,  the 
Commission  proposes  that  different 
formulae  be  utilized  in  setting  minimum 
opening  bids  for  Nationwide  licenses 
that  those  used  for  MEA  and  EAG 
licenses.  Specifically,  the  following 
license-by-license  formulae  for 
calculating  minimum  opening  bids  are 
as  follows: 

For  MEA  and  EAG  Licenses:  $0,005  * 
MHz  *  License  Area  Population  with  a 
minimum  of  $1,000  per  license. 

For  Nationwide  Licenses:  $0.01  *  MHz 
*  License  Area  Population  with  a 
minimum  of  $1,000  per  license. 

28.  The  specific  minimum  opening 
bid  for  each  license  available  in  Auction 
No.  46  is  set  forth  in  Attachment  A  of 
the  Auction  No.  46  Comment  Public 
Notice.  Comment  is  sought  on  this 
proposal. 

29.  If  commenters  believe  that  these 
minimum  opening  bids  will  result  in 
substantial  numbers  of  unsold  licenses, 
or  are  not  reasonable  amounts,  or 
should  instead  operate  as  reserve  prices, 
they  should  explain  why  this  is  so,  and 
comment  on  the  desirability  of  an 
alternative  approach.  Commenters  are 
advised  to  support  their  claims  with 
valuation  analyses  and  suggested 
reserve  prices  or  minimum  opening  bid 
levels  or  formulas.  In  establishing  Uie 
minimum  opening  bids,  the  Bureau 
particularly  seeks  comment  on  such 
factors  as  the  amount  of  spectrum  being 
auctioned,  levels  of  incumbency,  the 
availability  of  technology  to  provide 
service,  the  size  of  the  geographic 
service  areas,  issues  of  interference  with 
other  spectrum  bands  and  any  other 
relevant  factors  that  could  reasonably 
have  an  impact  on  valuation  of  the 
spectrum  in  the  1392-1395  and  1432- 
1435  MHz.  1390-1392  MHz.  1670-1675 
MHz,  and  2385-2390  MHz  bands. 
Alternatively,  comment  is  sought  on 
whether,  consistent  with  the  Balanced 
Budget  Act,  the  public  interest  would  be 
served  by  having  no  minimum  opening 
bid  or  reserve  price. 

C.  Minimum  Acceptable  Bids  and  Bid 
Increments 

30.  In  each  round,  eligible  bidders 
will  be  able  to  place  bids  on  a  given 
license  in  any  of  nine  different  amounts. 
The  Automated  Auction  System 
interface  will  list  the  nine  acceptable 
bid  amounts  for  each  license. 


31.  Once  there  is  a  standing  high  bid 
on  a  license,  the  Automated  Auction 
System  will  calculate  a  minimum 
acceptable  bid  for  that  license  for  the 
following  round,  as  described.  The 
difference  between  the  minimum 
acceptable  bid  and  the  standing  high  bid 
for  each  license  will  define  the  bid 
increment.  The  nine  acceptable  bid 
amounts  for  each  license  consist  of  the 
minirp'""  acceptable  bid  (the  standing 
high  bid  plus  one  bid  increment)  and 
additional  amounts  calculated  using 
multiple  bid  increments  (i.e.,  the  second 
bid  amount  equals  the  standing  high  bid 
plus  two  times  the  bid  increment,  the 
third  bid  amount  equals  the  standing 
high  bid  plus  three  times  the  bid 
increment,  etc.). 

32.  Until  a  bid  has  been  placed  on  a 
license,  the  minimum  acceptable  bid  for 
that  license  will  be  equal  to  its 
minimum  opening  bid.  The  additional 
bid  amounts  for  licenses  that  have  not 
yet  received  a  bid  will  be  calculated 
diffierently,  as  explained. 

33.  For  Auction  No.  46,  the  Bureau 
proposes  to  calculate  minimum 
acceptable  bids  by  using  a  smoothing 
methodology,  as  it  has  done  in  several 
other  auctions.  The  smoothing  formula 
calculates  minimum  acceptable  bids  by 
first  calculating  a  percentage  increment, 
not  to  be  confused  with  the  bid 
increment.  The  percentage  increment 
for  each  license  is  based  on  bidding 
activity  on  that  license  in  all  prior 
rounds;  therefore,  a  license  which  has 
received  many  bids  throughout  the 
auction  will  have  a  higher  percentage 
increment  than  a  license  which  has 
received  few  bids. 

34.  The  calculation  of  the  percentage 
increment  used  to  determine  the 
minimum  acceptable  bids  for  each 
license  for  the  next  round  is  made  at  the 
end  of  each  round.  The  computation  is 
based  on  an  activity  index,  which  is  a 
weighted  average  of  the  number  of  bids 
in  that  round  and  the  activity  index 
itom  the  prior  round.  The  activity  index 
at  the  start  of  the  auction  (round  0)  will 
be  set  at  0.  The  current  activity  index  is 
equal  to  a  weighting  factor  times  the 
number  of  new  bids  received  on  the 
license  in  that  round  plus  one  minus  the 
weighting  factor  times  the  activity  index 
bom  the  prior  round.  The  percentage 
increment  is  then  calculated  as  the 
smaller  of  (a)  a  minimum  percentage 
increment  multiplied  by  one  plus  the 
activity  index  and  (b)  a  specified 
maximum  percentage  increment.  The 
Commission  will  initially  set  the 
weighting  factor  at  0.5,  the  minimum 
percentage  increment  at  0.1  (10%),  and 
the  maximum  percentage  increment  at 
0.2  (20%).  Hence,  at  these  initial 
settings,  the  percentage  increment  will 
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fluctuate  between  10%  and  20% 
depending  upon  the  level  of  activity  for 
the  license. 

Equations 

A.  =  (C*Bi)  +  ((l-C)*Ai-,) 

li  ^  ,  »  smaller  of  ( (1  +  Ai)  *  N)  and  M 

Xi  +  I  =  li  ♦•  I  *  Yi 

where, 

Ai  «  activity  index  for  the  current  round 

(round  i) 
C  s  activity  weight  factor 

B,  s  number  of  bids  in  the  current  round 

(round  i) 
Ai  -  I  *  activity  index  from  previous 

roimd  (round  i  - 1).  Ao  is  0 
li  ^  I  s  percentage  increment  for  the  next 

round  (round  i-f  1) 
N  s  minimum  percentage  increment  or 

percentage  increment  floor 
M  s  maximum  percentage  increment  or 

percentage  increment  ceiling 
Xi  >  I  s  dollar  amount  associated  with 

the  percentage  increment 
Yi  s  high  bid  from  the  current  round 

35.  Under  the  smoothing 
methodology,  once  a  bid  has  been 
received  on  a  license,  the  minimum 
acceptable  bid  for  that  license  in  the 
following  round  will  be  the  high  bid 
from  the  current  round  plus  the  dollar 
amoimt  associated  with  the  percentage 
increment,  with  the  result  rounded  to 
the  nearest  thousand  if  it  is  over  ten 
thousand  or  to  the  nearest  htmdied  if  it 
is  imder  ten  thousand. 

Examples 

License  1 

C«0.5.N>  O.I.Ms  0.2 

Round  1  (2  new  bids,  /i/gA  bid  * 
$1,000,000) 

i.  Calculatien  of  percentage  increment  for 
round  2  using  the  smoothing  formula: 

A,  «  (0.5  •  2)  +  (0.5  *  0)  -:  1 

b  »  The  smaller  of  ((1  ♦  1)  *  0.1)  =  0.2  or 
0.2  (the  maximum  percentage  increment) 

ii.  Calculation  of  dollar  amount  associated 
with  the  percentage  increment  for  round  2 
(using  h): 

\2  *  0.2  *  $1,000,000  =  $200,000 

iii.  Minimum  acceptable  bid  for  round  2  s 
$1,200,000 

Round  2 13  new  bids,  high  bid  - 
$2,000,000) 

i.  Calculation  of  percentage  increment  for 
round  3  using  the  smoothing  formula: 

A2  «  (0.5  •  3)  ♦  (0.5  *  1)  »  2 

h  '  The  smaller  of  ((1  ♦  2)  *  0.1)  «  0.3  or 
0.2  (the  maximum  percentage  increment) 

ii.  Calculation  of  dollar  amount  associated 
with  the  percentage  increment  for  round  3 
(using  h): 

Xi  >  0.2  *  $2,000,000  >  $400,000 

iii.  Minimum  acceptable  bid  for  round  3  * 
$2,400,000 

Round  3  (1  new  bid.  high  bid  =  $2,400,000) 

i.  Calculation  of  percentage  increment  for 
round  4  using  the  smoothing  formula: 

A3-(0.5  •  l)  +  (0.5*  2)  =1.5 

U  «  The  smaller  of  ((1  *  1.5)  *  0.1)  »  0.25 
or  0.2  (the  maximum  percentage  increment) 


ii.  Calculation  of  dollar  amount  associated 
with  the  percentage  increment  for  round  4 
(using  Lt): 
X4  s  0.2  *  $2,400,000  =  $480,000 
iii.  Minimum  acceptable  bid  for  round  4  3 
$2,880,000 

36.  As  stated,  until  a  bid  has  been 
placed  on  a  license,  the  minimum 
acceptable  bid  for  that  license  will  be 
equal  to  its  minimum  opening  bid.  The 
additional  bid  a^iounts  are  calculated 
using  the  difference  between  the 
minimum  opening  bid  times  one  plus 
the  minimum  percentage  increment, 
rounded  as  described,  and  the  minimum 
opening  bid.  Thai  is.  1 3  (minimum 
opening  bid)(l  -f 

N){ro\mded}  -  (minimum  opening  bid). 
Therefore,  when  N  equals  0.1,  the  first 
additional  bid  amount  will  be 
approximately  ten  percent  higher  than 
the  minimnm  opening  bid;  the  second, 
twenty  percent:  the  t^rd.  thirty  percent; 
etc. 

37.  In  the  case  of  a  license  for  which 
the  standing  high  bid  has  been 
withdrawn,  the  minimum  acceptable 
bid  will  equal  the  second  highest  bid 
received  for  the  license.  The  additional 
bid  amoimts  are  calculated  using  the 
difference  between  the  second  Ughest 
bid  times  one  plus  the  minimum 
percentage  inorement,  rounded,  and  the 
second  hi^est  bid. 

38.  The  Bureau  retains  the  discretion 
to  change  the  minimum  acceptable  bids 
and  bid  increments  if  it  determines  that 
circumstances  so  dictate.  The  Bureau 
will  do  so  by  announcement  in  the 
Automated  Auction  System.  The  Bureau 
seeks  comment  on  these  proposals; 

D.  Higft  Bids 

39.  At  the  end  of  a  bidding  round,  the 
Automated  Auctions  System  will 
determine  the  high  bid  on  each  license. 
In  the  event  of  identical  high  bids  on  a 
license  in  a  given  round  (i.e.,  tied  bids), 
the  Bureau  proposes  to  use  a  random 
number  generator  to  select  a  high  bid 
from  among  the  tied  bids.  Remaining 
bidders  will  be  able  to  submit  higher 
bids  in  subsequent  rounds. 

40.  A  hi^  bid  will  remain  the  high 
bid  imtil  there  is  a  higher  bid  on  the 
same  license  at  the  close  of  a  subsequent 
round.  A  high  bid  from  a  previous 
round  is  sometimes  referred  to  as  a 
"standing  high  bid."  Bidders  are 
reminded  that  standing  high  bids  confer 
activity  credit. 

E.  Information  Regarding  Bid 
Withdmwal  and  Bid  Removal 

41.  For  Auction  No.  46.  the  Bureau 
proposes  the  following  bid  removal  and 
bid  withdrawal  procedures.  Before  the 
close  of  a  bidding  period,  a  bidder  has 
the  option  of  removing  any  bid  placed 


in  that  round.  By  using  the  remove 
selected  bids  function  in  the  bidding 
system,  a  bidder  may  effectively 
"unsubmit"  any  bid  placed  within  that 
round.  A  bidder  removing  a  bid  placed 
in  the  same  round  is  not  subject  to  a 
withdrawal  payment.  Once  a  round 
closes,  a  bidder  may  no  longer  remove 
a  bid. 

42.  A  high  bidder  may  withdraw  its 
standing  high  bids  from  previous 
rotmds  using  the  withdraw  function  in 
the  bidding  system.  A  high  bidder  that 
withdraws  its  standing  high  bid  from  a 
previous  round  is  subject  to  the  bid 
withdrawal  payment  provisions  of  the 
Commission's  rules.  The  Bureau  seeks 
comment  on  these  bid  removal  and  bid 
withdrawal  procedures. 

43.  In  the  Part  1  Third  Report  and 
Order,  63  FR  770  (January  7. 1998),  the 
Commission  explained  that  allowing  bid 
withdrawals  facilitates  efficient 
aggregation  of  licenses  and  the  pursuit 
of  efficient  backup  strategies  as 
information  becomes  available  during 
the  coiuse  of  an  auction.  The 
Commission  noted,  however,  that,  in 
some  instances,  bidders  may  seek  to 
withdraw  bids  for  improper  reasons. 
The  Bureau,  therefore,  has  discretion,  in 
managing  the  suctlon,  to  limit  the 
number  of  withdrawals  to  prevent  any 
bidding  abuses.  The  Commission  stated 
that  the  Bureau  should  assertively 
exercise  its  discretion,  consider  limiting 
the  number  of  rounds  in  which  bidders 
may  withdraw  bids,  and  prevent  bidden 
from  bidding  on  a  particular  market  if 
the  Biueau  &ads  that  a  bidder  is  abusing 
the  Commission's  bid  withdrawal 
procedures. 

44.  Applying  this  reasoning,  the 
Bureau  proposes  to  limit  each  bidder  in 
Auction  No.  46  to  withdrawing  standing 
high  bids  in  no  more  than  two  rounds 
during  the  course  of  the  auction.  To 
permit  a  bidder  to  withdraw  bids  in 
more  than  two  rounds  would  likely 
encourage  insincere  bidding  or  the  use 
of  with(frawals  for  anti-competitive 
purposes.  The  two  rounds  in  which 
withdrawals  are  utilized  will  be  at  the 
bidder's  discretion;  withdrawals 
otherwise  must  be  in  accordance  with 
the  Commission's  rules.  There  is  no 
limit  on  the  number  of  standing  high 
bids  that  may  be  withdrawn  in  either  of 
the  roimds  in  which  withdrawals  are 
utilized.  Withdrawals  will  remain 
subject  to  the  bid  withdrawal  payment 
provisions  specified  in  the 
Commission's  rules.  The  Bureau  seeks 
comment  on  this  proposal. 

F.  Stopping  Rule 

45.  The  Bureau  has  discretion  "to 
establish  stopping  rules  before  or  during 
multiple  round  auctions'  in  order  to 
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terminate  the  auction  within  a 
reasonable  time."  For  Auction  No.  46, 
the  Bureau  proposes  to  employ  a 
simultaneous  stopping  rule  approach.  A 
simultaneous  stopping  rule  means  that 
all  licenses  remain  open  until  bidding 
closes  simultaneously  on  all  licenses. 

46.  Bidding  will  close  simultaneously 
on  all  licenses  after  the  first  round  in 
which  no  new  acceptable  bids, 
proactive  waivers,  or  withdrawals  are 
received.  Thus,  unless  circumstances 
dictate  otherwise,  bidding  will  remain 
open  on  all  licenses  until  bidding  stops 
on  every  license. 

47.  However,  the  Bureau  proposes  to 
retain  the  discretion  to  exercise  any  of 
the  following  options  during  Auction 
No.  46: 

i.  Utilize  a  modified  version  of  the 
simultaneous  stopping  rule.  The 
modified  stopping  rule  would  close  the 
auction  for  all  licenses  after  the  first 
round  in  which  no  bidder  submits  a 
proactive  waiver,  withdrawal,  or  a  new 
bid  on  any  license  on  which  it  is  not  the 
standing  high  bidder.  Thus,  absent  any 
other  bidding  activity,  a  bidder  placing 
a  new  bid  on  a  license  for  which  it  is 
the  standing  high  bidder  would  not 
keep  the  auction  open  under  this 
modified  stopping  rule.  The  Bureau 
further  seeks  comment  on  whether  this 
modified  stopping  rule  should  be  used 
at  any  time  or  only  in  stage  three  of  the 
auction. 

ii.  Keep  the  auction  open  even  if  no 
new  acceptable  bids  or  proactive 
waivers  are  submitted  and  no  previous 
high  bids  are  withdrawn.  In  this  event, 
the  effect  will  be  the  same  as  if  a  bidder 
had  submitted  a  proactive  waiver.  The 
activity  rule,  therefore,  will  apply  as 
usual,  and  a  bidder  with  insufficient 
activity  will  either  lose  bidding 
eligibility  or  use  a  remaining  activity 
rule  waiver. 

iii.  Declare  that  the  auction  will  end 
after  a  specified  number  of  additional 
rounds  ("special  stopping  rule").  If  the 
Bureau  invokes  this  special  stopping 
rule,  it  will  accept  bids  in  the  specified 
final  round(s)  only  for  licenses  on 
which  the  high  bid  increased  in  at  least 
one  of  a  specified  preceding  number  of 
rounds. 

48.  The  Bureau  proposes  to  exercise 
these  options  only  in  certain 
circumstances,  such  as,  for  example, 
where  the  auction  is  proceeding  very 
slowly,  there  is  minimal  overall  bidding 
activity,  or  it  appears  likely  that  the 
auction  will  not  close  within  a 
reasonable  period  of  time.  Before 
exercising  Uiese  options,  the  Bureau  is 
likely  to  attempt  to  increase  the  pace  of 
the  auction  by,  for  example,  increasing 
the  number  of  bidding  rounds  per  day, 
and/or  increasing  the  amount  of  the 


minimum  bid  increments  for  the  limited 
number  of  licenses  where  there  is  still 
a  high  level  of  bidding  activity.  The 
Bureau  seeks  comment  on  these 
proposals. 

II.  Conclusion 

49.  Comments  are  due  on  or  before 
June  6,  2002,  and  reply  comments  are 
due  on  or  before  June  13,  2002.  Because 
of  the  disruption  of  regular  mail  and 
other  deliveries  in  Washington,  DC,  the 
Bureau  requires  that  all  comments  and 
reply  comments  be  filed  electronically. 
Comments  and  reply  comments  must  be 
sent  by  electronic  mail  to  the  following 
address:  auction46@fcc.gov.  The 
electronic  mail  containing  the 
comments  or  reply  comments  must 
include  a  subject  or  caption  referring  to 
Auction  No.  46  Comments.  The  Bureau 
requests  that  parties  format  any 
attachments  to  electronic  mail  as 
Adobe®  Acrobat*  (pdO  or  Microsoft* 
Word  documents.  Copies  of  comments 
and  reply  comments  will  be  available 
for  public  inspection  during  regular 
business  hours  in  the  FCC  Public 
Reference  Room.  Room  CY-A257,  445 
12th  Street,  SW.  Washington.  DC  20554. 
In  addition,  the  Bureau  requests  that 
commenters  fax  a  courtesy  copy  of  their 
comments  and  reply  comments  to  the 
attention  of  Kathryn  Garland  at  (717) 
338-2850. 

50.  This  proceeding  has  been 
designated  as  a  "permit-but-disclose" 
proceeding  in  accordance  with  the 
Commission's  ex  parte  rules.  Persons 
making  oral  ex  parte  presentations  are 
reminded  that  memoranda  summarizing 
the  presentations  must  contain 
summaries  of  the  substance  of  the 
presentations  and  not  merely  a  listing  of 
the  subjects  discussed.  More  than  a  one 
or  two  sentence  description  of  the  views 
and  arguments  presented  is  generally 
required.  Other  rules  pertaining  to  oral 
and  written  ex  parte  presentations  in 
permit-but-disclose  proceedings  are  set 
forth  in  §  1.1206(b)  of  the  Commission's 
rules. 

Federal  Communications  Commission. 
Margaret  Wiener. 

Chief  Auctions  and  Industry  Analysis 

Division.  WTB. 

(FR  Doc.  02-16095  Filed  6-25-02;  8:45  am) 

BILUNO  CODE  6712-«1-U 


FEDERAL  COMMUNICATONS 
COMMISSION 

[CC  Docket  No.  02-61;  FCC  02-187] 

Application  by  Verizon  New  England 
Inc.,  Bell  Atlantic  Communicatlona, 
Inc.  (d^a  Verizon  l.ong  Dietance), 
NYNEX  Long  Dietance  Company 
(d/h/a  Verizon  Enterprise  Solutiona), 
Verizon  Global  Netwrorfct  Inc.,  and 
Verizon  Select  Services  Inc.,  Pursuant 
to  Section  271  of  the 
Telecommunications  Act  of  1996,  For 
Authorization  To  Provide  In-Region, 
InterLATA  Service  in  the  State  of  Maine 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  In  this  document,  the 
Commission  grants  the  section  271 
application  of  Verizon  New  England 
Inc.,  et  ai  (Verizon)  for  authority  to 
enter  the  interLATA 
telecommunications  market  in  the  state 
of  Maine.  The  Commission  grants 
Verizon's  application  based  on  its 
conclusion  that  Verizon  has  satisfied  all 
of  the  statutory  requirements  for  entry, 
and  opened  its  local  exchange  markets 
to  full  competition. 

DATES:  Effective  July  1.  2002. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Christine  Newcomb,  Attorney,  Wireline 
Competition  Biueau  (WCB).  at  (202) 
418-1573  or  via  the  Internet  at 
cnewcomb@fcc.gov.  The  complete  text 
of  this  MO&O  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center,  Portals  II.  445  12th  Street.  SW., 
Room  CY-A257.  Washington.  DC  20554. 
Further  information  may  also  be 
obtained  by  calling  the  Wireline 
Competition  Bureau's  TTY  number: 
(202) 418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's 
Memorandum  Opinion  and  Order 
(MO&O)  in  CC  Docket  No.  02-61,  FCC 
02-187,  adopted  June  18,  2002.  and 
released  Jime  19,  2002.  This  full  text 
may  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International.  Portals  11,  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington.  DC  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com.  It  is  also 
available  on  the  Commission's  website 
at  http://www.fcc.gov/Bureaus/ 
Common  jOarrier/  in- 
region_applications/verizon_yt/ 
welcome.html. 
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Synopsis  of  the  Order 

1.  History  of  the  Application.  On 
March  21.  2002.  Verizon  filed  an 
application  (Maine  Application), 
pursuant  to  section  271  of  the 
Telecommunications  Act  of  1996,  with 
the  Commission  to  provide  in-region, 
interLATA  service  in  the  state  of  Maine. 

2.  The  Maine  Commission's 
Evaluation.  The  Maine  Public  Utilities 
Commission  (Maine  Commission) 
conducted  a  comprehensive  evaluation 
of  Verizon's  compliance  with  section 
271.  which  included  two  days  of 
evidentiary  hearings.  The  Maine 
Commission  concluded  that  Verizon 
met  the  checklist  requirements  of 
section  271(c)  and  has  taken  the 
appropriate  steps  to  open  the  local 
exchange  and  exchange  access  markets 
in  Maine  in  accordance  with  standards 
set  forth  in  the  Act.  Consequently,  the 
Maine  Commission  recommended  that 
the  Commission  approve  Verizon's  in- 
region.  interLATA  entry  in  its  (April  10. 
2002]  evaluation  of  the  Maine 
Application. 

3.  The  Department  of  Justice's 
Evaluation.  The  Department  of  Justice 
filed  its  evaluation  of  Verizon's  Maine 
Application  on  April  25.  2002,  and 
recommended  approval  of  the  Maine 
Application. 

Primary  Issue  in  Dispute 

4.  Checklist  Item  2— Unbundled 
Network  Elements — Pricing.  Checklist 
Item  2 — Unbundled  Network 
Elements — Pricing.  Based  on  the  record, 
we  find  that  Verizon's  Maine  UNE  rates 
are  just,  reasonable,  and 
nondiscriminatory  as  required  by 
section  251(c)(3),  and  are  based  on  cost 
plus  a  reasonable  profit  as  required  by 
section  252(d)(1).  Thus,  Verizon's  Maine 
UNE  rates  satisfy  checklist  item  2.  The 
Commission  has  previously  held  that  it 
will  not  conduct  a  de  novo  review  of  a 
state's  pricing  determinations  and  will 
reject  an  application  only  if  either 
"basic  TELRIC  principles  are  violated  or 
the  state  commission  make  clear  errors 
in  the  actual  findings  on  matters  so 
substantial  that  the  end  result  falls 
outside  the  range  that  a  reasonable 
application  of  TELRIC  principles  would 
produce."  The  Maine  Commission 
concluded  that  Verizon's  UNE  rates 
satisfied  the  requirement  of  checklist 
item  2.  While  we  have  not  conducted  a 
de  novo  review  of  the  Maine 
Commission's  pricing  determinations, 
we  did  receive  comments  concerning 
two  aspects  of  Verizon's  Maine  UNE 
pricing:  unbundled  local  switching  rates 
and  the  Daily  Usage  File  (DUF)  rate. 

5.  After  carefully  reviewing  these 
comments,  we  conclude  that,  with 


respect  to  switching  rates,  the  Maine 
Commission  followed  basic  TELRIC 
principles  and  that  the  record  does  not 
support  a  finding  that  the  Maine 
Commission  committed  clear  error  in 
adopting  switching  rates  using  the 
defeult  cost  allocation  contained  in  the 
Synthesis  Model.  We  also  conclude  that 
claims  concerning  Verizon's  DUF  rate 
are  without  merit  or  premature,  and  that 
a  DUF  rate  of  zero  is  an  appropriate 
interim  rate.  For  other  rates,  because  the 
Maine  Commission  did  not  conduct  a 
TELRIC  analysis  in  all  circumstances, 
we  compared  Verizon's  Maine  loop  and 
non-loop  rates  to  recently  adopted  New 
York  rates  and  find  that  these  rates 
satisfy  our  benchmark  analysis.  Thus, 
we  conclude  that  Verizon's  Maine  UNE 
rates  satisfy  the  requirements  of 
checklist  item  2. 

6.  The  Commission  also  concludes 
that  Verizon  meets  its  obligation  to 
provide  access  to  its  operations  support 
systems  (OSS) — the  systems,  databases, 
and  personnel  necessary  to  support  the 
network  elements  or  services. 
Nondiscriminatory  access  to  OSS 
ensures  that  new  entrants  have  the 
ability  to  order  service  for  their 
customers  and  communicate  effectively 
with  Verizon  regarding  basic  activities 
such  as  placing  orders  and  providing 
maintenance  and  repair  services  for 
customers.  The  Commission  finds  that, 
for  each  of  the  primary  OSS  functions 
(pre-ordering,  ordering,  provisioning, 
maintenance  and  repair,  and  billing,  as 
well  as  change  management  and 
technical  assistance),  Verizon  provides 
access  that  enables  competing  carriers  to 
perform  the  functions  in  substantially 
the  same  time  and  manner  as  Verizon 
or,  if  there  is  not  an  appropriate  retail 
analogue  in  Verizon's  systems,  in  a 
manner  that  permits  an  efficient 
competitor  a  meaningful  opportunity  to 
compete. 

7.  Pursuant  to  this  checklist  item. 
Verizon  must  also  provide 
nondiscriminatory  access  to  network 
elements  in  a  manner  that  allows  other 
carriers  to  combine  such  elements. 
Based  on  the  evidence  in  the  record, 
and  upon  Verizon's  legal  obligations 
imder  interconnection  agreements, 
Verizon  demonstrates  that  it  provides  to 
competitors  combinations  of  already- 
combined  network  element  as  well  as 
nondiscriminatory  access  to  unbundled 
network  elements  in  a  manner  that 
allows  competing  carriers  to  combine 
those  elements  themselves. 

Other  Checklist  Items 

8.  Checklist  Item  4 — Unbundled  Local 
Loops.  Verizon  has  adequately 
demonstrated  that  it  provides 
unbimdled  local  loops  as  required  by 


section  271.  More  specifically,  Verizon 
establishes  that  it  provides  access  to 
stand  alone  xDSL-capable  loops  and 
high-capacity  loops.  Also,  Verizon 
provides  voice  grade  loops,  both  as  new 
loops  and  through  hot-cut  conversions, 
in  a  nondiscriminatory  manner.  Finally, 
Verizon  has  demonstrated  that  it  has  a 
line-sharing  and  line-splitting 
provisioning  process  that  affords 
competitors  nondiscriminatory  access  to 
these  facilities. 

9.  In  the  Commission's  overview  of 
Verizon's  performance  data,  it  relies 
primarily  on  Maine  performance  data 
(supplemented  with  Massachusetts 
data)  collected  and  submitted  by 
Verizon  under  the  state-adopted  carrier- 
to-carrier  standards.  Verizon  provides 
evidence  and  performance  data 
establishing  that  it  can  efficiently 
furnish  imbundled  loops,  for  the 
provision  of  both  traditional  voice 
services  and  various  advanced  services, 
to  other  carriers  in  a  nondiscriminatory 
manner. 

10.  Checklist  Items  1.  3,  5-14.  An 
applicant  under  section  271  must 
demonstrate  that  it  complies  with 
checklist  item  1  (interconnection),  item 
3  (poles,  ducts,  conduits,  and  rights  of 
way),  item  5  (transport),  item  6 
(unbundled  local  switching),  item  7 
(911/E911  access  and  directory 
assistance/operator  services),  item  8 
(white  page  directory  listings),  item  9 
(numbering  administration),  item  10 
(databases  and  associated  signaling),' 
item  11  (number  portability),  item  12 
(local  dialing  parity),  item  13  (reciprocal 
compensation),  and  item  14  (resale). 
Based  on  the  evidence  in  the  record, 
and  in  accordance  with  Commission 
rules  and  orders  concerning  compliance 
with  section  271  of  the  Act,  the 
Commission  concludes  that  Verizon 
demonstrates  that  it  is  in  compliance 
with  these  checklist  items  in  Maine.  The 
Maine  Commission  also  concluded  that 
Verizon  complies  with  the  requirements 
of  each  of  these  checklist  items. 

Other  Statutory  Requirements 

11.  Compliance  with  Section 
271  (c)(l  )(A).  The  Commission 
concludes  that  Verizon  demonstrates 
that  it  satisfies  the  requirements  of 
section  271(c)(1)(A)  based  on  the 
interconnection  agreements  it  has 
implemented  with  competing  carriers  in 
Maine.  The  record  demonstrates  that 
competitive  LECs  serve  some  business 
and  residential  customers  using 
predominantly  their  own  facilities. 

12.  Section  272  Compliance.  Verizon 
has  demonstrated  that  it  complies  with 
the  requirements  of  section  272. 
Significantly,  Verizon  provides 
evidence  that  it  maintains  the  same 
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structural  separation  and 
nondiscrimination,  safeguards  in  Maine 
as  it  does  in  Pennsylvania,  New  York, 
Connecticut,  and  Massachusetts — states 
in  which  Verizon  has  already  received 
section  271  authority. 

13.  Public  Interest  Analysis.  The 
Commission  concludes  that  approval  of 
this  application  is  consistent  with  the 
public  interest.  The  Commission  vieWs 
the  public  interest  requirement  as  an 
opportunity  to  review  the  circumstances 
presented  by  the  application  to  ensure 
that  no  other  relevant  factors  exist  that 
would  frustrate  the  congressional  intent 
that  markets  be  open,  as  required  by  the 
competitive  checklist,  and  that  the 
applicant's  entry  into  the  in-region, 
interLATA  market  will  therefore  serve 
the  public  interest  as  Congress  expected. 
While  no  one  factor  is  dispositive  in  this 
analysis,  the  Commission's  overriding 
goal  is  to  ensure  that  nothing 
undermines  its  conclusion  that  markets 
are  open  to  competition. 

14.  The  Commission  finds  that, 
consistent  with  its  extensive  review  of 
the  competitive  checklist,  barriers  to 
competitive  entry  in  the  local  market 
have  been  removed  and  the  local 
exchange  market  today  is  open  to 
competition.  The  Commission  also  finds 
that  the  record  confirms  its  view  that  a 
BOC's  entry  into  the  long  distance 
market  will  benefit  consumers  and 
competition  if  the  relevant  local 
exchange  market  is  open  to  competition 
consistent  with  the  competitive 
checklist.  The  Commission  also  finds 
that  the  performance  monitoring  and 
enforcement  mechanisms  developed  in 
Maine,' in  combination  with  other 
factors,  provide  meaningful  assurance 
that  Verizon  will  continue  to  satisfy  the 
requirements  of  section  271  after 
entering  the  long  distance  market. 

15.  Section  271(d)(6)  Enforcement 
Authority.  Working  with  the  Maine 
Commission,  the  Commission  intends  to 
monitor  closely  post-entry  compliance 
and  to  enforce  the  provisions  of  section 
271  using  the  various  enforcement  tools 
Congress  provided  in  the 
Communications  Act. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(PR  Doc.  02-16094  Filed  6-25-02;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

President's  Homeland  Sscurlty 
Advisory  Council 

agency:  Office  of  Govemmentwide 
Policy,  General  Services 
Administration. 

ACTION:  Notice  of  Federal  Advisory 
Committee  meeting. 

summary:  The  President's  Homeland 
Security  Advisory  Council  (PHSAC  or 
Council)  will  meet  in  closed  session  on 
Tuesday,  July  2,  2002,  in  Washington, 
DC.  The  PHSAC  will  meet  to  receive 
law  enforcement  and  intelligence 
briefings  by  senior  government  officials 
related  to  homeland  security,  and  to 
review  and  discuss  the  draft  national 
strategy  for  homeland  security.  Due  to 
critical  mission  and  schedule 
requirements,  there  is  insufficient  time 
to  provide  the  full  15  calendar  days 
notice  in  the  Federal  Register  prior  to 
this  meeting,  pursuant  to  the  final  rule 
on  Federal  Advisory  Committee 
Management  codified  at  41  CFR  102- 
3.150. 

Objectives 

The  President's  Homeland  Security 
Advisory  Council  was  established  by 
Executive  Order  13260  (67  FR  13241, 
March  21,  2002).  The  objectives  of  the 
PHSAC  are  to  provide  advice  and 
recommendations  to  the  President  of  the 
United  States  through  the  Assistant  to 
the  President  for  Homeland  Security  on 
matters  relating  to  homeland  security. 

Basis  for  Closed  Meeting 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.),  it  has  been  determined 
that  this  PHSAC  meeting  concerns 
matters  sensitive  to  homeland  security 
within  the  meaning  of  5  U.S.C. 
552b(c)(7)  and  (9){B)  and  that, 
accordingly,  the  meeting  will  be  closed, 
to  the  public. 

Public  Comments 

Members  of  the  public  who  wish  to 
file  a  written  statement  with  the  PHSAC 
may  do  so  by  mail  to  Mr.  Fred 
Butterfield  at  the  following  address: 
President's  Homeland  Security 
Advisory  Council,  U.S.  General  Services 
Administration  (GSA/MC,  Room  G230), 
1800  F  St.,  NW.,  Washington,  DC  20405. 
Comments  may  also  be  sent  to  Fred 
Butterfield  by  e-mail  at 
fred.butterfield@gsa.gov,  or  by  facsimile 
(FAX)  to  (202)  273-3559. 


Dated:  )une  24.  2002. 
James  L.  Dean, 

Director,  Committee  Management  Secretariat, 
Office  of  Govemmentwide  Policy,  General 
Services  Administration. 
(PR  Doc.  02-16289  Filed  6-25-02:  8:45  am] 

BiLLmo  cooe  a«o-34-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substancas  and 
DIsaasa  Registry 

[Program  Announcement  02166] 

Environmantal  Expoaura  to 
Diiaocyanata;  Notice  of  the  Availability 
of  Funds 

A.  Purpose 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  Environmental  Exposure  to 
Diisocyanate.  This  program  addresses 
the  "Healthy  People  2010"  priority  area 
of  Environmental  Health. 

The  purpose  of  the  program  is  to 
conduct  exposure  assessment(s), 
biomonitoring,  and  evaluations  of 
respirator}'  effects  in  communities  at 
risli  for  environmental  diisocyanate 
exposure. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goals  for  ATSDR:  (1) 
Develop  and  provide  reliable, 
understandable  information  for  people 
in  affected  communities  and  tribes  and 
for  stakeholders  and  (2)  Build  and 
enhance  effective  partnerships. 

B.  Authority  and  Catalog  of  Federal 
DoDMStic  Number 

This  program  is  authorized  under 
section  104  (i)(7).  (9)  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  of  1980  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986  (42 
U.S.C.  9604  (i){7).  (9)  and  (15)).  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.206. 

C.  Eligible  Applicants 

Assistance  will  be  provided  to  the 
health  departments  of  States  or  their 
bona  fide  agents  or  instrumentalities. 
This  includes  the  District  of  Columbia, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau.  and  federally 
recognized  Indian  Tribal  governments. 
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Note:  Title  2  of  the  United  States  Code. 
Chapter  26.  Section  1611  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

D.  AvailabUity  of  Funds 

Approximately  $100,000  is  available 
in  FY  2002  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  1,  2002,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  two 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  pedod  will  t>e  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Uae  of Funds 

Funds  may  be  expended  for 
reasonable  program  purposes,  such  as 
personnel,  travel,  supplies,  and  services. 
Fimds  for  contractual  services  may  be 
requested;  however,  the  grantee,  as  the 
direct  and  primary  recipient  of  grant 
funds,  must  perform  a  substantive  role 
in  carrying  out  project  activities  and  not 
merely  serve  as  a  conduit  for  an  award 
to  another  party  or  provide  funds  to  an 
ineligible  party.  Equipment  may  be 
purchased  with  grant  funds,  however, 
justification  must  be  provided  which 
should  include  a  cost  comparison  of 
purchase  versus  lease,  and  title  will  be 
retained  by  ATSDR. 

This  program  does  not  require  in-kind 
support  or  matching  funds,  however, 
the  applicant  should  describe  any  in- 
kind  support  in  the  application. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  activities  under 
1.  Recipient  Activities,  and  ATSDR  will 
be  responsible  for  the  activities  listed 
under  2.  ATSDR  Activities. 

1.  Recipient  Activities 

a.  Evaluate  existing  air  emissions  data 
and  other  information  to  identify 
communities  at  risk  for  diisocyanate 
exposures. 

D.  Model  the  dispersion  of 
diisocyanate  releases  and  define 
potentially  exposed  populations. 

c.  Identify  comparable  non-exposed 
comparison  communities  for  each 
selected  exposed  community. 

d.  Establish  air  monitoring  and 
sampling  methodology. 

e.  Develop  the  study  protocol. 

f.  Coordinate  local  Institutional 
Review  Board  approval  of  study 
protocol. 


g.  Conduct  ambient  air  monitoring, 
sampling,  and  analysis  in  both  exposed 
and  non-exposed  communities. 

h.  Implement  the  study  protocol  to 
include  exposure  assessments, 
biomonitoring,  and  respiratory  health 
evaluations  of  the  community  residents 
in  collaboration  with  ATSDR. 

2.  ATSDR  Activities 

a.  Collaborate  in  all  activities  listed 
above,  including  development  of 
sampling  methodology  and  study 
protocol. 

b.  Provide  epidemiologic  and 
environmental  technical  support. 

c.  Facilitate  external  peer  review  of 
the  protocol  and  the  final  report(s). 

d.  Prepare  and  submit  protocol  and 
supporting  materials  to  the  CDC 
Institutional  Review  Board  (IRE).  The 
CDC  IRE  will  review  and  approve  the 
protocol  initially  and  on  at  least  an 
annual  basis  imtil  the  research  project  is 
completed. 

e.  Collaborate  with  recipient  in  all 
phases  of  data  analysis  and 
interpretation. 

f.  Conduct  technical  review  and 
facilitate  peer  review  of  all  reports. 

E.  Application  Content 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content. 

Your  application  will  be  evaluated  on 
the  criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan. 

The  narrative  should  be  no  more  than 
20  pages,  double-spaced,  printed  on 
one-side,  with  one-inch  margins,  and 
luireduced  fonts. 

The  narrative  should  consist  of,  at  a 
minimum,  a  Plan,  Objectives.  Methods. 
Evaluation  and  Budget. 

F.  Submission  and  Deadline 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0920-0428). 
Forms  are  available  at  the  following 
Internet  address:  www.cdc.gov/od/pgo/ 
forminfo.htm. 

On  or  before  5  p.m.  Eastern  Time  July 
30.  2002.  submit  the  application  to: 
Technical  Information  Management 
Section,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Road, 
Suite  3000,  Atlanta.  GA  30341. 

Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  received  before  5  p.m.  Eastern 
Time  on  the  deadline  date.  Applicants 


sending  applications  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Applications  which  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicants  will  be  notified  of  their 
failure  to  meet  submission 
requirements. 

G.  Evaluation  Criteria 

Applicants  are  required  to  provide 
Measures  of  Effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
grant.  Measures  of  Effectiveness  must 
relate  to  the  performance  goals  as  stated 
in  section  "A.  Purpose"  of  this 
announcement.  Measures  must  be 
objective  and  quantitative  and  must 
measure  the  intended  outcome.  These 
Measures  of  Effectiveness  will  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  ATSDR. 

1 .  Proposed  Program  (40  Percent) 

The  extent  to  which  the  applicant's 
protocol  addresses  (a)  the  approach, 
feasibility,  adequacy,  and  rationale  of 
the  proposed  project  design;  (b)  the 
teclmical  merit  of  the  proposed  project, 
including  the  degree  to  which  the 
project  can  be  expected  to  yield  results 
that  meet  the  program  objective 
(including  quality  assurance  and  quality 
control  procedures)  for  the  proposed 
project;  (c)  the  proposed  project 
timeline,  including  clearly  established 
project  objectives  for  which  progress 
toward  attainment  can  and  will  be 
measured.  Applicants  are  required  to 
provide  Measures  of  Effiectiveness  that 
will  demonstrate  the  accomplishment  of 
the  various  identified  objectives  of  the 
cooperative  agreement.  Measures  must 
be  objective/quantitative  and  must 
measure  the  intended  outcome.  These 
Measures  of  Effectiveness  shall  be 
submitted  with  the  application  and 
shall  be  an  element  of  evaluation;  (d) 
the  proposed  method  to  disseminate 
study  results;  and  (e)  the  degree  to 
which  the  applicant  has  met  the  CDC 
Policy  requirements  regarding  the 
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inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research.  This 
includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

2.  Program  Persoimel  f30  Percent) 

The  extent  to  which  the  applicant  has 
described  (a)  the  qualifications, 
experience,  and  commitment  of  the 
principal  investigator  (or  project 
director)  and  their  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership;  and  (b)  the 
qualifications  and  experience  of 
program  personnel,  including 
demonstrated  capability  and  experience 
in  conducting  the  air  monitoring, 
sampling,  and  modeling  activities 
described  under  the  recipient  activities. 

3.  Applicant  Capability  and 
Coordination  Efforts  (20  Percent) 

The  extent  to  which  the  proposal  has 
described  (a)  the  capability  of  the . 
applicant's  administrative  structure  to 
foster  successful  scientific  and 
administrative  management  of  a  study; 
and  (b)  the  capability  of  the  applicant  to 
demonstrate  an  appropriate  plan  for 
interaction  with  otiier  public  health  and 
environmental  agencies. 

4.  Data  Access  (10  Percent) 

The  extent  to  which  the  proposal  has 
demonstrated  the  capability  of  the 
applicant  to  access  records  that  will  be 
helpful  in  identifying  facilities  that  are 
currently  using  diisocyanates. 

5.  Program  Budget^Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  intended  use  of 
cooperative  agreement  fimds. 

6.  Human  Subjects  (Not  Scored) 

Does  the  application  adequately 
address  the  requirements  of  Titie  45 
CFR  Part  46  for  the  protection  of  human 
subjects? 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 


1.  Semi-annual  progress  reports 
(Attachment  11) 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

4.  Applicants  are  required  to  provide 
Measures  of  Effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
grant. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-1    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-ll    Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 
AR-1 7    Peer  and  Technical  Reviews  of 

Final  Reports  of  Health  Studies — 

ATSDR 
AR-18    Cost  Recovery— ATSDR 
AR-1 9    Third  Party  Agreements— 

ATSDR 
AR-22    Research  Integrity 

I.  Where  To  Obtain  Additional 
Information 

A  complete  copy  of  the 
annoimcement  may  be  downloaded 
from  CDC's  home  page  on  the  Internet 
at:  http://www.cdc.gov  Click  on 
"Funding"  then  "Grants  and 
Cooperative  Agreements." 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  fi'om:  Edna 
Green,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  &  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
Annoimcement  02166.  Room  3000,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146.  Telephone  number  (770)  488- 
2722.  Email  address:  ecg4@cdc.gov. 

For  program  technical  assistance, 
contact:  Curtis  W.  Noonan,  PhD. 
Epidemiologist.  Division  of  Health 
Studies,  Agency  for  Toxic  Substances 
and  Disease  Registry.  Executive  Park. 
Building  4.  Suite  1300,  Atianta.  GA 
30305,  Telephone  (404)  498-0588,  E- 


mail  Address:  Cnoonan®cdc.gov;  Or 
Nelda  Godfrey,  Funding  Resource 
Specialist,  Division  of  Health  Studies, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  1600  Clifton  Rd.,  NE.. 
Mail  Stop  E-31,  Atlanta,  GA  30333, 
Telephone  (404)  498-0628.  E-mail 
Address:  nag9@cdc.gov. 

Dated:  June  11.  2002. 
Edward  I.  Scfaultz, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Ckintml  and  Prevention. 

Attachment  D — Semi-Annual  Report 

Semi-annual  report  sho&ld  include: 

1.  A  brief  program  description. 

2.  A  listing  of  program  goals  and  objectives 
accompanied  by  a  comparison  of  the  actual 
accomplishments  related  to  the  goals  and 
objectives  established  for  the  period. 

3.  If  established  goals  and  objectives  to  be 
accomplished  were  delayed,  describe  both 
the  reason  for  the  deviation  and  anticipated 
corrective  action  or  deletion  of  the  activity 
from  the  project. 

4.  Other  pertinent  information,  including 
the  status  of  the  program. 

5.  Measures  of  Effectiveness  shall  be  a  data 
requirement  to  be  submitted  with  or 
incorporated  into  the  semi-annual  progress 
reports. 

6.  Financial  recap  of  obligated  dollars  to 
date  as  a  percentage  of  total  available  funds. 

IFR  Doc.  02-16090  Filed  6-25-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Dlieaee  Control  and 
Prevontkm 

Study  Team  for  the  Lo«  Alamos 
Historical  Document  Ratrleval  and 
Assassmant  Profact 

The  Centers  for  Disease  Control  and 
Prevention(CDC)  and  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  aimoimce  the  following 
meeting. 

Name:  Public  Meeting  of  the  Study 
Team  for  the  Los  Alamos  Historical 
Document  Retrieval  and  Assessment 
Project. 

Time  and  Date:  5  p.m.-7  p.m..  luly 
10.  2002. 

Place:  Northern  New  Mexico 
Commimity  College,  Joseph  Montoya 
Building,  Espanola  Campus,  921  Paseo 
de  Onate,  Espanola.  New  Mexico  87532. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  100 
people. 

Background:  Under  a  Memorandum 
of  Understanding  (MOU)  signed  in 
December  1990  with  Department  of 
Energy  (DOE)  and  replaced  by  an  MOU 
signal  in  1996,  the  Department  of 
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Health  and  Human  Services  (HHS)  is 
given  the  responsibility  and  resources 
for  conducting  analytic  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  DOE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from 
non-nuclear  energy  production  use. 
HHS  delegated  program  responsibility 
to  CDC. 

In  addition,  a  memo  was  signed  in 
October  1990  and  renewed  in  November 
1992  between  the  ATSDR  and  DOE.  The 
MOD  delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104, 105. 107.  and  120  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  Superfund).  These 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 

Purpose:  This  Study  Team  is  charged 
with  locating,  evaluating,  cataloguing, 
and  copying  dociunents  that  contain 
information  about  historical  chemical  or 
radionuclide  releases  from  facilities  at 
the  Los  Alamos  National  Laboratory 
since  its  inception.  The  purposes  of  this 
meeting  is  to  review  the  goals,  methods, 
and  schedule  of  the  project,  discuss 
progress  to  date,  provide  a  forum  for 
community  interaction,  and  serve  as  a 
vehicle  for  members  of  the  public  to 
express  concerns  and  provide  advice  to 
CDC. 

Matters  to  Be  Discussed:  Agenda 
items  include  a  presentation  from  the 
National  Center  for  Environmental 
Health  (NCEH)  and/or  its  contractor 
regarding  the  information  gathering 
project  that  is  imderway.  There  will  be 
time  for  public  input,  questions,  and 
comments.  All  agenda  items  are  subject 
to  change  as  priorities  dictate. 

Contact  Persons  for  Additional 
Information:  Phillip  Green.  Radiation 
Studies  Branch.  Division  of 
Environmental  Hazards  and  Health 
Effects.  NCEH.  CDC.  1600  Clifton  Road, 
N.E.  (E-39),  Atlanta,  GA  30333, 
telephone  404/49A-1717,  fax  404/498- 
1811. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  annoimcements  of 
meetings  and  other  committee 


management  activities  for  both  CDC  and 
ATSDR. 

Dated:  June  20.  2002. 
John  Burckhardt. 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-16089  Filed  6-25-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Ooctol  No.  OOC-1402] 

Dtlannination  d  Ragulatory  Ravltw 
ParfcMl  for  Purpoaaa  of  Patant 
Extanalon;  BETAXON 

AQCNCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Adnunistration  (FDA)  has  determined 
the  regulatory  review  period  for 
BETAXON  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks.  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
AOORCSSCS:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  5630  Fishers 
Lane.  rm.  1061.  Rockville.  MD  20852. 
TOR  FURTMCR  arOimATION  COMrACT: 
Claudia  Grillo.  Office  of  Regulatory 
Policy  (HFD-007).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-3460. 
SUPPLEMfNTARY  SiTORMATION;  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public.Law  98- 
417)  and  the  Generic  Animal  E>rug  and 
Patent  Term  Restoration  Act  (PubUc 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  tor  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  pcffiods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 


investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amoimt  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted,  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recentiy  approved  for  marketing 
the  himian  drug  product  BETAXON 
(levobetaxolol).  BETAXON  is  indicated 
for  lowering  intraocular  pressure  in 
patients  with  chronic  open-angle 
glaucoma  or  ocular  hypertension. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
BETAXON  (U.S.  Patent  No.  4,911,920) 
&t>m  Alcon  Laboratories,  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  January  17,  2001,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  hiunan  drug  product  had 
undergone  a  regidatory  review  period 
and  that  the  approval  of  BETAXON 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product  Shortly  thereiafter.  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
BETAXON  is  947  days.  Of  this  time,  765 
days  occurred  during  the  testing  phase 
of  the  regulatory  review  period,  while 
182  days  occurred  during  the  Approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  July  23, 1997. 
The  applicant  claims  June  23, 1997,  as 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  July  23, 1997, 
which  was  30  days  after  FT)A  receipt  of 
the  IND. 

2.  The  date  the  appUcation  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act  August  26, 1999.  The 
applicant  claims  August  25, 1999,  as  the 
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date  the  new  drug  application  (NDA)  for 
BETAXON  (NDA  21-114)  was  initially 
submitted.  However,  FDA  records 
indicate  that  NDA  21-114  was 
submitted  on  August  26, 1999. 

3.  The  date  the  application  was 
approved:  February  23,  2000.  FDA  has 
verified  the  applicant's  claim  that  NDA 
21-114  was  approved  on  February  23, 
2000. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension.' 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  579  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Dockets  Management 
Branch  (see  ADDRESSES)  written 
comments  and  ask  for  a  redetermination 
by  August  26,  2002.  Fiuthermore,  any 
interested  person  may  petition  FDA  for 
a  determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period  by  December  23.  2002.  To  meet 
its  burden,  the  petition  must  contain 
sufficient  facts  to  merit  an  FDA 
investigation.  (See  H.  Rept.  857,  part  1, 
98th  Cong.,  2d  sess.,  pp.  41-42,  1984.) 
Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch.  Three  copies  of  any  information 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociiment.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  April  22,  2002. 
lane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 
Evaluation  and  Research. 
(FR  Doc.  02-16052  Filed  6-25-02;  8:45  am) 
MUMQ  cooe  4iao-oi-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haalth  Raaourcas  and  Sarvlcas 
Adnilnlalratlon 

Traumatic  Brain  Injury  Program;  State 
Grants  for  Traumatic  Brain  Injury 

agency:  Health  Resources  and  Services 
Administration,  HHS. 


ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
annoimces  that  about  $1.2  million  in 
fiscal  year  (FY)  2002  funds  is  available 
for  up  to  11  State  Grants  for  Traimiatic 
Brain  hijury  (TBI).  The  purpose  of  the 
TBI  program  is  to  assist  individuals  who 
have  sustained  a  traumatic  brain  injury 
in  obtaining  health  care  and  other 
services.  Awards  will  be  made  in  three 
categories:  (1)  Planning  Grants,  to  assist 
States  in  developing  the  infrastructure 
needed  to  implement  a  State  TBI 
program;  (2)  Implementation  Grants,  to 
assist  States  in  moving  toward  statewide 
systems  that  assure  access  to 
comprehensive  and  coordinated  TBI 
services,  and  (3)  Post  Demonstration 
Grants,  to  assist  States  which  have 
successfully  completed  a  TBI 
Implementation  Grant.  HRSA  expects  to 
award  two  Planning  Grants,  one 
Implementation  Grant,  and  eight  Post- 
Demonstration  Grants  this  fiscal  year. 
All  awards  will  be  made  under  the 
program  authority  of  the  Public  Health 
Service  Act,  Tide  Xn.  section  1252  (42 
U.S.C.  300d-52),  and  will  be 
administered  by  the  Maternal  and  Child 
Health  Bureau  (MCHB),  HRSA.  Planning 
Grants  may  be  approved  for  up  to  two 
years;  with  awards  of  up  to  $75,000.  The 
Implementation  Grant  may  be  approved 
for  up  to  3  years;  the  award  will  be  up 
to  $200,000.  Post  Demonstration  Grants 
will  be  approved  for  only  one  year; 
awards  will  be  up  to  $100,000.  Funding 
beyond  FY  2002  is  contingent  upon  the 
availability  of  funds. 
DATES:  Applicants  are  requested  to 
notify  MCHB  of  their  intent  to  apply  by 
July  19,  2002.  The  deadline  for  receipt 
of  applications  is  August  2.  2002. 
Applications  will  be  considered  "on 
time"  if  they  are  either  received  on  or 
before  the  deadline  date  or  postmarked 
on  or  before  the  deadline  date.  The 
projected  award  date  is  September  29, 
2002. 

ADDRESSES:  To  receive  a  complete 
application  kit,  applicants  may 
telephone  the  HRSA  Grants  Application 
Center  at  1-877-477-2123  (1-877- 
HRSA-123)  or  register  on-line  at:  http:/ 
/www.hrsa.gov/g_order3.htm  direcUy. 
The  Traumatic  Brain  Injiuy  State  Grant 
Program  uses  the  standard  Form  PHS 
5161-1  (rev.  7/00)  for  applications 
(approved  under  OMB  No.  0920-0428). 
Applicants  must  use  the  following 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  numbers  to  request  applications 
kits:  Implementation  Grants,  #93.234A; 
Planning  Grants,  #93.234B;  Post 
Demonstration  Grants,  #93.234C.  The 
CFDA  is  a  Government-wide 


compendium  of  enumerated  Federal 
programs,  project  services,  and  activities 
that  provide  assistance.  All  applications 
must  be  mailed  or  delivered  to  Grants 
Management  Officer,  MCHB:  HRSA 
Grants  Application  Center,  901  Russell 
Avenue  Gaithersburg,  MD  20897: 
telephone  1-877-^77-2123:  E-mail: 
hrsagac@hrsa  .gov. 

Necessary  application  forms  and  an 
expanded  version  of  this  Federal 
R^pster  notice  may  be  downloaded  in 
either  Microsoft  Office  2000  or  Adobe 
Acrobat  format  (.pdf)  from  the  MCHB 
Home  Page  at  http:// 
www.mchb.hrsa.gov.  Please  contact  Joni 
Johns,  at  jjohns@hrsa.gov,  or  301-443- 
2088,  if  you  need  technical  assistance  in 
accessing  the  MCHB  Home  Page  via  the 
Internet. 

This  notice  will  appear  on  the  HRSA 
Home  Page  at  http://www.hrsa.gov/. 
Federal  Register  notices  are  foimd  on 
the  World  Wide  Web  by  following  * 

instructions  at:  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

Letter  of  Intent:  Notification  of  intent 
to  apply  should  be  directed  to  Betty 
Hastings,  M.S.W.,  by  email, 
bhastings&hrsa.gov;  or  mail,  MCHB. 
HRSA;  TBI  Pro-am,  Parklawn  Building, 
Room  18A-38;  5600  Fishers  Lane; 
Rockville,  MD  20857. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Betty  Hastings,  M.S.W.,  301-443-5599, 
or  email:  bhastings@hrsa.gov  (for 
questions  specific  to  project  objectives 
and  activities  of  the  program;  or  the 
required  Letter  of  Intent);  Marilyn 
Stewart,  301-443-9022,  email 
mstewart@hrsa.gov  (for  grants  policy, 
budgetary,  and  business  questions). 

SUPPLEMENTARY  NIFORMATION: 

Traumatic  Brain  Ii^ury  Program 
Background  and  Obiectives 

Traumatic  brain  injury  (TBI)  is 
sudden  physical  damage  to  the  brain, 
often  caused  by  motor  vehicle  accidents, 
falls,  sports  injuries,  violent  crimes,  or 
child  abuse.  TBI  can  result  in  physical, 
behavioral,  and/or  mental  changes, 
depending  on  the  areas  of  the  brain  that 
ar6  injured.  TBI  is  the  leading  cause  of 
death  and  disability  among  young 
people  in  the  United  States. 
Approximately  200,000  Americans  die 
eadi  year  from  traumatic  injuries.  An 
additional  half  million  are  hospitalized. 
About  10  percent  of  the  surviving 
individuals  have  mild  to  moderate 
problems  that  threaten  their  ability  to 
live  independentiy.  Another  200,000 
have  serious  problems  that  may  require 
institutionalization  or  some  other  form 
of  close  supervision. 

The  number  of  people  surviving  TBI 
has  increased  significanUy  in  recent 
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years  because  of  more  efiiective 
emergency  care;  transportation  to 
specialized  treatment  facilities,  and 
acute  medical  management.  Currently, 
an  estimated  5.3  million  Americans  are 
living  with  the  effects  of  TBI.  The  direct 
medical  costs  for  treatment  of  TBI  have 
been  estimated  to  be  over  $4.5  billion, 
annually. 

Although  TBI  can  cause  chronic 
physical  impairments,  often  the 
individual  has  more  disability  due  to 
problems  with  cognition,  emotional 
functioning,  and  behavior  in  connecrtion 
%vith  interpersonal  relationships,  school, 
or  work,  llie  result  is  frequency  a 
dramatic  change  in  the  individual's  life- 
course,  profound  disruption  of  the 
fomily,  and  huge  medical  and  related 
expenses  over  a  lifetime.  Rehabilitation 
efitorts  can  require  years  of  treatment, 
starting  in  the  hospital,  and  extending 
through  formal  inpatient  and  outpatient 
rehabilitation  to  a  variety  of  day 
treatment  or  residential  programs. 

The  cognitive  and  commimication 
problems  of  TBI  are  best  treated  early; 
often  beginning  while  the  individual  is 
still  in  the  hospital.'  Longer-term 
rehabilitation  may  be  pcnrformed 
individually,  in  groups,  or  both, 
depending  on  the  needs  of  the 
incuvidual.  This  therapy  often  occurs  in 
a  rehabilitation  facility  designed 
specifically  for  the  treatment  of 
individuals  %vith  TBI.  The  goal  of 
rehabilitation  is  to  help  affected 
individuals  progress  to  the  most 
independent  level  of  functioning 
possible,  llierapy  focuses  on  regaining 
lost  skills,  as  weU  as  learning  ways  to 
compensate  for  abilities  that  have  been 
permanenUy  changed  because  of  TBI. 

According  to  a  recent  GAO  study  of 
services,  adults  with  TBI  often  have 
permanent  disability  that  requires  long- 
term  supportive  services  to  remain  in 
the  community.  In  an  analysis  of  eleven 
States,  the  gap  between  the  number  of 
individuals  with  TBI  receiving  long- 
term  services  and  the  estimated  number 
of  disabled  adults  Mrith  TBI  remains 
wide. 

Until  FY  2002.  two  categories  of  TBI 
demonstration  grants  were  available:  (1) 
State  TBI  Planning  Grants  and  (2)  State 
TBI  Implementation  Grants.  Thirty-three 
States  and  the  District  of  Columbia 
received  planning  grants  to  develop  an 
Action  Plan  to  improve  the  State's  TBI 
service  system.  Grantees  developed  four 
"core  capacity"  components:  (1)  A 
statewide  TBI  Advisory  Board;  (2) 
designated  State  agency  and  staff 
position(s)  responsible  for  State  TBI 
activities;  (3)  a  statewide  needs/resoiuce 
assessment  to  address  the  full  spectrum 
of  services  from  initial  acute  treatment 
through  rehabilitation  and  long-term 


community  services  for  individuals 
with  TBI;  and  (4)  a  statewide  Action 
Plan  ouUining  steps  needed  to  develop 
a  comprehensive,  community-based , 
system  of  care  encompassing  physical, 
psychological,  educational,  vocational, 
and  sociu  aspects  of  TBI  services,  and 
addressing  the  needs  of  individuals 
with  TBI  and  their  families. 

Twenty-six  States  received 
Implementation  Grants.  States  used 
these  grants  to  focus  on  key  priorities 
identified  in  their  statewide  action 
plans,  including:  (1)  Leadership  in 
integrating  individuals  with  TBI  and 
their  families  into  the  broader  service 
delivery  system;  (2)  human  resources, 
personnel,  training,  and  education  on 
TBI  issues;  (3)  data  collection, 
evaluation,  and  information 
management  to  improve  delivery  of  TBI 
services;  (4)  public  information  and 
education  regarding  TBI  issues;  (5)  and 
coordination  with  other  public  health 
and  disability  community  services. 

The  Children's  Health  Act  of  2000. 
Public  Law  106-310,  established  two 
additional. grant  categories:  (1)  Post 
Demonstration  Grants  for  States  that 
have  successfully  completed  a  TBI 
Implementation  Grant,  and  (2)  TBI 
Protection  and  Advocacy  (P&A)  grants. 
This  Notice  announces  availability  of 
funds  only  for  TBI  Planning  Qrants,  TBI 
Implementation  Grants  and  TBI  Post 
Demonstration  Grants. 

Authorization 

Public  Health  Service  Act.  Title  XII. 
section  1252.  42  U.S.C.  300d-52.  as 
amended  by  Public  Law  106-310. 
section  1304. 

Pnrpoee 

The  purpose  of  the  TBI  grant  program 
is  to  improve  access,  availability, 
appropriateness  and  the  acceptability  of 
hralth  and  other  services  for  people 
who  have  sustained  a  traumatic  brain 
injury  (TBI)  and  their  families,  through 
fundhig  systems  change  initiatives. 
Planning  Grants  provide  funds  to  assist 
States  in  developing  infrastructure  in 
the  four  identified  "core  capacity" 
components  identified  above. 
Implementation  grants  provide  funds  to 
implement  priority  elements  of  the  TBI 
State  Plan.  Post  Demonstration  Grants 
provide  funds  for  capacity-building 
initiatives  to  contribute  to  sustainable 
change  in  their  systems  of  community 
services  and  supports  that  reflect  best 
practices. 

Eligibility 

For  all  TBI  grants.  State  governments 
are  the  only  eligible  applicants  for 
funding.  It  is  understood  that 
applications  for  a  TBI  Post- 


Demonstration  Grant  vrill  come  from  the 
State  agency  designated  as  the  lead  for 
TBI  services;  the  State  must  have 
completed  a  three-year  State  TBI 
Implementation  Grant. 

Funding  Level/Project  Period 

Approximately  $150,000  is  available 
in  FY  2002  to  support  two  State  TBI 
State  Planning  awards,  at  up  to  $75,000 
per  award,  for  project  periods  of  up  to 
two  years.  Approximately  $200,000  is 
available  in  FY  2002  to  support  one 
Implementation  award  for  up  to  3  years 
Approximately  $800,000  is  available  in 
FY  2002  to  support  eight  TBI  State  Post 
Demonstration  awards,  at  $100,000  per 
award,  for  a  one-year  project  period.  For 
each  award,  the  State  must  contribute, 
in  cash  or  in  kind  (including  plant, 
equipment  and  services),  not  less  than 
$1  for  each  $2  of  Federal  funds  provided 
under  the  TBI  State  Grants.  Amounts 
provided  by  the  Federal  Government,  or 
services  assisted  or  subsidized  to  any 
significant  extent  by  the  Federal 
Government,  may  not  be  included  in  the 
amount  of  such  contributions. 

The  initial  budget  period  for  TBI 
Planning  Grants  and  Implementation 
Grants  is  expected  to  be  12  months, 
with  any  subsequent  budget  period 
being  12  months  each.  Continuation  of 
any  TBI  project  from  one  budget  period 
to  the  next  is  subject  to  satisfactory 
performance,  program  priorities  and  the 
availability  of  funds. 

Review  Criteria 

An  objective  review  panel  mtUI 
evaluate  applications  for  TBI  grants, 
using  criteria  and  weights  specific  to 
each  category  of  grant,  which  are 
outlined  below. 

(1)  State  Plannins  Grants: 

a.  The  strength  of  the  plan  to  develop 
a  statewide  Advisory  Board  (15  points). 

b.  The  adequacy  of  the  State's 
methodology  to  develop  the  four  "core 
capacity"  components  (35  points). 

c.  The  comprehensiveness  of  the 
approach  to  collaboration  and  . 
partnership  (25  points). 

d.  The  adequacy  of  the  organizational 
and  management  plan  (25  points). 

(2)  Implementation  Grants: 

a.  The  capabilities  of  the  designated 
Lead  Agency  (20  points). 

b.  The  adequacy  of  the  involvement  of 
the  Statewide  Advisory  Board  (25 
points). 

c.  The  strength  of  the  statewide  TBI 
Action  Plan  in  addressing  community 
services  and  supports  that  reflect  the 
best  practice  in  the  field  of  traumatic 
brain  injury  (25  points). 

d.  The  State  capacity  building  efforts 
'  (30  points). 

(3)  Post  Demonstration  Grants: 
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a.  The  capabilities  of  the  designated 
State  lead  agency  (20  points). 

b.  The  adequacy  of  the  involvement  of 
the  statewide  Advisory  Board  (25 
points). 

c.  The  strength  of  the  statewide  TBI 
Action  Plan  in  addressing  community 
services  and  supports  that  reflect  the 
best  practice  in  the  field  of  traumatic 
brain  injury  (25  points). 

d.  The  State's  capacity  building  efforts 
(30  points). 

Additional  criteria  used  to  review  and 
rank  applications  for  this  competition 
are  included  in  the  application  kit. 
Applicants  should  pay  strict  attention  to 
addressing  these  criteria,  as  they  are  the 
basis  upon  which  their  applications  will 
be  judged. 

Paperwork  Reduction  Act 

0MB  approval  for  any  data  collection 
in  connection  with  this  cooperative 
agreement  will  be  sought,  as  required 
under  the  Paperwork  Reduction  Act  of 
1995. 

Executive  Order  12372 

This  program  has  been  determined  to 
be  a  program  which  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  imder 
certain  Federal  programs.  The 
application  packages  to  be  made 
available  under  this  notice  will  contain 
a  listing  of  States  which  have  chosen  to 
set  up  such  a  review  system  and  will 
provide  a  single  point  of  contact  (SPOC) 
in  the  States  for  review.  Applicants 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  SPOCs  as  early  as  possible  to  alert 
them  to  the  prospective  applications 
and  receive  any  necessary  instructions 
on  the  State  process.  For  proposed 
projects  serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  application  deadline  for 
new  and  competing  awards.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date.  (See  part  148, 
Intergovernmental  Review  of  PHS 
Programs  under  Executive  Order  12372 
and  45  CFR  part  100  for  a  description 
of  the  review  process  and  requirements). 


Dated:  June  10.  2002. 
Elizabeth  M.  Duke, 

Administrator. 

(FR  Doc.  02-16103  Filed  6-25-02;  8:45  am) 

BIUJNG  CODE  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel,  June 
27,  2002,  9  a.m.  to  June  27,  2002, 10 
a.m.,  Melrose  Hotel,  2430  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20037 
which  was  published  in  the  Federal 
Register  on  June  12,  2002,  67  FR  40326- 
40329. 

The  meeting  will  be  held  on  Jime  28, 
2002.  The  time  and  location  remain  the 
same.  The  meeting  is  closed  to  the 
public. 

Dated:  June  18,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-16078  Filed  6-25-02:  8:45  am) 

mUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Cancer 
Institute  Special  Emphasis  Panel,  Jtme 
17,  2002,  8  a.m.  to  June  19,  2002,  6  p.m., 
Washington  Terrace  Hotel,  1515  Rhode 
Island  Avenue,  NW.,  Washington,  DC, 
20005  which  was  published  in  the 
Federal  Register  on  April  24,  2002,  67 
FR  20143. 

The  meeting  location  has  been 
changed  to  the  Wyndham  Washington 
Hotel.  The  meeting  is  closed  to  the 
public. 

Dated:  June  18.  2002. 
LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-16069  Filed  6-25-02;  8:45  am) 

BOiJNG  CODE  4140-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  wilJ  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  eunended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group  Subcommittee 
H — Clinical  Groups. 

Dofe:  July  22-23.  2002. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Ritz  Carlton— Pentagon  City,  1250 
South  Hayes  Street.  Arlington,  VA  22202. 

Contact  Person:  Delwrah  R.  Jaffe,  PhD, 
Scientific  Review  Administrator.  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  NIH, 
6116  Executive  Boulevard,  Room  8038,  MSC 
8328,  Bethesda,  MD  20892,  (301)  496-7721. 
dj86k@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Reseaif  h;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  June  18,  2002. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-16080  Filed  6-25-02;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institution  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


43132 


Federal  Register / Vol.  67.  No.  123 /Wednesday.  June  26.  2002 /Notices 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  Biology  and 
Transplantation  of  the  Human  Sterm  Cell. 

Dale:]u\y  17.2002. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6116  Executive  Boulevard, 
Rockville.  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Virginia  P.  Wray,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch.  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  61 16  Executive 
Boulevard.  Room  8125,  Rockville.  MD 
20892-7405,  wv8z@ni7i.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  June  18,  2002. 
UVema  Y.  Stringfidd. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-16081  Filed  &-25-02: 8:45  am) 
HLUNO  COM  4140-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutoa  of  Haalth 

Natlofial  Cancer  InstHuta;  Notlca  of 
Cloaad  MaaUnu 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group  Subcommittee 
D — Clinical  Studies. 

Z)ofe.  July  30-31,2002. 

Time:  7  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Contact  Person:  William  D.  Merritt,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  National  Cancer  Institute, 
National  Institutes  of  Health,  6116  Executive 
Boulevard.  Room  8129.  MSC  8328,  Bethesda, 
MD  20892-8328.  301-496-9767. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  June  18,  2002. 
UVanM  Y.  Stringfleld. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-16082  Filed  6-25-02;  8:45  am) 

MLUNQ  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InatHutaa  Of  Haalth 

National  Cancer  Inatltute;  Notlca  o< 
Cloaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
E — Cancer  Epidemiology,  Prevention  & 
Control. 

ZXfte.  July  30-31,2002. 

rioie:  4  p.m.  to  5:30  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  8120  Wisconsin  Avenue,  Bethesda. 
MD  20814. 

Contact  Person:  Mary  C.  Fletcher,  Phd, 
Scientific  Review  Administrator,  Research 
Programs  Review  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute.  National  Institutes  of  Health,  6116 
Executive  Boulevard.  RM  8115.  Bethesda, 
MD  20892.  301/496-7413. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
[}iagnosis  Research;  93.395;  Cancer 
Treatment  Research;  93.398;  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  June  18.  2002. 
UVeme  Y.  Stringfleld, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-16083  Filed  6-25-02;  8:45  am) 
MUMQ  COM  4140-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Haalth 

National  Cancer  Inatltuta;  Notlca  of 
Cloaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidental  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel 
Disseminating  Evidence  Based  Intervention 
Resource  Products. 

Date:  July  18, 2002. 

Time:  11:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Executive  Plaza  North,  6130 
Executive  Boulevard.  Conference  Room  E. 
Rockville.  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Joyce  C.  Pegues,  PHD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  6116  Executive  Boulevard.  Room 
7149,  Bethesda,  MO  20892.  301/594-1286. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  June  18,  2002. 
LaVeme  Y.  Stringfleld. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-16084  Filed  6-25-02;  8:45  am) 
BUXING  COM  414IM)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inetitutee  of  Health 

National  Cancer  inatltute;  Notice  of 
Cloaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
C — Basic  &  Preclinical. 

Date:  July  30-August  2,  2002. 

Time:  7  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Holiday  Inn,  8120  Wisconsin  Ave., 
Bethesda,  MD  20814. 

Contact  Person:  Michael  B.  Small,  PhD. 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute.  National 
Institutes  of  Health,  6116  Executive 
Boulevard.  Room  8040,  Bethesda,  MD  20892. 
301/402-0996. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction: 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 


Dated:  )une  18,  2002 
LaVeme  Y.  Stringfleld, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-16085  Filed  6-25-02;  8:45  am) 
nUJNG  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inetitutee  of  Health 

National  Cancer  Inatltute;  Notice  of 
Cloaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Flexible 
System  to  Advance  Innovative  Research 
(FLAIR). 

Date:  July  22-23,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Avenue,  Rockville.  MD  20814. 

Contact  Person:  Thomas  M.  Vollberg,  PhD.. 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Caiicer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Suite  703/7145, 
Rockville,  MD  20852,  301/594-9582. 
vollbert@mail.nih.gov. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394.  Cancer  Detection  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Research:  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  June  18.  2002. 
LaVeme  Y.  Stringfleld, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-16086  Filed  6-25-02;  8:45  am] 
BttOJNQ  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inetitutee  of  Haalth 

National  inetitute  of  General  Medical 
Sciencea;  Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel  Postdoctoral  Research  Training  Grants. 

Date.  July  12,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace.  The  Hyatt  Regency  Hotel.  100 
Bethesda  Metro  Center,  Bethesda.  MD  20814. 

Contact  Person:  Arthur  L.  Zachary.  PhD. 
OfHce  of  Scientific  Review.  Naitonal  Institute 
of  General  Medical  Sciences.  National 
institutes  of  Health,  Natcher  Building.  Room 
1AS-13H.  Bethesda.  MD  20892,  (301)  594- 
2886,  zacharya@nigms.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research:  93.859.  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research:  93.88. 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives.  National 
Institutes  of  Health.  HHS) 

Dated:  June  18,  2002. 
LaVeme  Y.  Stringfleld. 
Director.  Office  of  Federal  Advisor^' 
Committee  Policy. 

[FR  Doc.  02-16067  Filed  6-25-02:  8:45  am) 
BttXmO  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatltutea  of  Health 

National  Inetitutee  of  General  Medlcel 
Sclencee;  Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel  Loan  Repayment  Programs:  Clinical 
and  Pediatric  Research. 

Dbte.Iuly  1.2002. 

Time:  10:30  a.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institute  of  General 
Medical  Sciences.  NTH,  Building  45,  Room 
lAS-13.  Bethesda.  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Helen  R.  Sunshine,  PhD, 
Chief,  Office  of  Scientific  Review,  NIGMS, 
Natcher  Building.  Room  lAS-13,  Bethesda, 
MD  20892,  (301)  594-2881. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minority  Biomedical 
Research  Support:  93.821,  Cell  Biology  and 
Biophysics  Research  93,859,  Pharmacology. 
Physiology,  and  Biological  Chemistry 
Research:  93.862.  Genetics  and 
Developmental  Biology  Research:  93.88, 
Minority  Access  to  Research  Careers:  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  )une  18,  2002. 
LaVeriM  Y.  Stringfiald. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  02-16068  Filed  6-25-02:  8:45  am) 
MUMQ  coot  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Health 

National  Inatltula  on  Alcohol  Abuaa 
and  Aleoholiam;  Notioa  of  Cloaad 
Maatlnga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6).  Title  5  U.S.C. 


as  amended.  The  contract  proposals  and 
the  discussion  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel.  Review  of  Contract 
Proposal.  .. 

Dote.  )une  21,  2002. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6000  Executive  Blvd.,  Room  409, 
Rockville,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Mahadev  Murthy,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Affairs,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  6000 
Executive  Blvd.,  Suite  409,  Rockville,  MD 
20892-2860,  Phone:  (301)  443-2860,  Fax: 
(301)  443-6077.  MM487@NIH.GOV. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  Non-Human  Primate  Models 
of  Neurobiological  Mechanisms  of 
Adolescent  Alcohol  Abuse. 

Date:  July  23-24.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P7ace:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20852  (Telephone 
Conference  Call). 

Contact  Person:  Mahadev  Murthy,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Affairs,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  6000 
Executive  Blvd.,  Suite  409,  Rockville,  MD 
20892-2860,  Phone:  (301)  443-2860,  Fax: 
(301)  443-6077.  MM487@NIH.GOV. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians:  93/272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training:  93.273,  Alcohol  Research  Programs; 
93.891 ,  Alcohol  Research  Center  Grants, 
National  InsUtutes  of  Health.  HHS) 

Dated:  June  18,  2002. 
LaVemc  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  02-16070  Filed  6-25-02;  8:45  am] 
MLUNO  coot  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Health 

National  Inatltuta  on  Drug  Abuaa; 
NoUca  of  Cloaad  Maating 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Assessment  of  Potential  Psychomotor 
Stimulant  Treatment  Medications  in 
Rodents". 

Date:  )uly  16,  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Lyle  Furr,  Contract  Review 
Specialist,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda. 
MD  20892-9547,  (301)  435-1439. 
(Catalogue  of  Federal  Domestic  Assistant 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards:  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health.  HHS) 

Dated:  June  18,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-16071  Filed  6-25-02:  8:45  ami 
HUMG  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatltula  of  Mantal  Haatth; 
Nolica  of  Cloaad  Maating 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  provision 


Federal  Register /Vol.  67,  No.  123 /Wednesday,  June  26.  2002 /Notices 


43135 


set  forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5  U.S.C.  as  amended. 
The  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institutes  of 
Health  Special  Emphasis  Panel,  SBIR-Phase 
II — Handheld  Rating  Scales. 

ZXite.July  12,  2002. 

Time:  9  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
NW..  Washington,  DC  20036-3305. 

Contact  Person:  David  I.  Sommers,  PhD., 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-6470, 
dsommers@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Developfnent  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  June  18,  2002. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-16072  Filed  6-25-02;  8:45  am) 
BIUINO  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutas  of  Health 

National  Inatittita  of  Mantal  Health; 
Notice  of  Cloaad  Maetlnga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel  Child 
and  Adolescent  Interdisciplinary  Research 
Networks  (CAIRN). 

Date:  )uly  16,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Joel  Sherrill,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6149,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-6102. 
jsherril@mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
Neuroinformatics  Tools  RFA. 

Z>a/e:  July  17,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Henry  J.  Haigler,  PhD, 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301/443-7216, 
hhaigler@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

-     Dated:  June  18,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Register  Advisory 
Committee  Policy. 

[FR  Doc.  02-16073  Filed  6-25-02:  8:45  am] 
BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Health 

National  institute  on  Drug  Abuse; 
Notice  of  Closed  Meetinga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  Clinical 
Trials  Network. 

Date:  July  9.  2002. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Rockville,  MD  20852.  (Telephone  Conference 
Call). 

Contact  Person:  William  C.  Grace,  PhD, 
Deputy  Director.  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health.  DHHS,  6001  Executive 
Boulevard,  Room  3158.  MSC  9547.  Bethesda, 
MD  20892-9547,  (301)  443-2755. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  Training 
and  Career  Development. 

Date:  July  26.  2002. 

Time:  10:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Mark  Swelter.  PhD.  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS.  6001 
Executive  Boulevard.  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547.  (301)  435-1389. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.277.  Drug  Abuse 
Scientist  Development  Award  for 
Clinicians,  Scientist  Development 
Awards,  and  Research  Scientist  Award; 

93.278,  Drug  Abuse  National  Research 
Service  Awards  for  Research  Training; 

93.279,  Drug  Abuse  Research  Programs, 
National  Institutes  of  Health,  HHS) 

Dated:  June  18.  2002. 
UVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisor\' 
Committee  Policy. 

(FR  Doc.  02-16075  Filed  6-25-02;  8:45  am)  • 
BHJJNQ  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Diaordars  and  Strolia;  Notice  of  Cloaad 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
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provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  ZNSlSRB-S  (01):  Gene 
Therapy  for  Neurologic  Disorders. 

Date:  July  10.  2002. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6001  Executive  Blvd.,  Rockville.  MD 
20852,  (Telephone  Conference  Call). 

Contact  Person:  Raul  A.  Saavedra.  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  NNDS/I^flH/DHHS,  Neuroscience 
Center.  6001  Executive  Blvd..  Suite  3208, 
MSC  9529.  Bethesda,  MD  20892-9529.  301- 
496-9223. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  ZNSl  SRB-E  01:  RFA-NS- 
02-012  Neurodegenerative  Disease  Assays  for 
HTS  &  Chemical  Genetics 

Date:  |uly  25,  2002. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel.  2400  M  Street.  NW.. 
Washington,  DC  20037. 

Contact  Person:  W.  Ernest  Lyons.  PhD, 
Scientific  Review  Administrator,  ScientiHc 
Review  Branch,  NNDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd., 
Suite  3208,  MSC  9529,  Bethesda.  MD  20892- 
9529.  301-496-4056. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.8  4. 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  June  18,  2002. 
LaVarne  Y.  Stringficld, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  02-16076  Filed  6-25-02:  8:45  am] 
MLUNO  COM  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutaa  of  Haalth 

National  Institute  of  Mental  Health; 
Notice  of  Cloaed  Meetinga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 


The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Sp>ecial  Emphasis  Panel, 
Suicide  Prevention  Phase  II  SBIR  Proposals. 

ikite:  July  26,  2002. 

Time:  8:30  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Richard  E.  Weise.  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Boulevard,  Room  6140, 
MSC9606,  Bethesda,  MD  20892-9606.  301- 
443-1225.  rweise®mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Clinical  Issues  Phase  II  SBIR  Proposals. 

Date:  )uly  29.  2002. 

Time:  8:30  a.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Richard  E.  Weise,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Boulevard,  Room  6140, 
MSC9606,  Bethesda.  MD  20892-9606,  301- 
443-1225.  nveise@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  )une  18,  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory- 
Committee  Policy. 
(FR  Doc.  02-16077  Filed  6-25-02;  8:45  am) 

BILLINO  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Itealtli 

National  Inatltute  of  Allergy  and 
Infectious  DIssassa;  Notioe  of  Clossd 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  Development  and  Testing  of 
Vaccines  Against  Anthrax. 

Date:  July  15-16,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda  .To  review  and  evaluate  contract 
proposals. 

Place:  Monarch  Hotel.  2401  M  Street  NW.. 
Washington,  DC  20037. 

Contact  Person:  Vassil  S.  Georgiev,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH.  Room  2217,  6700-B 
Rockledge  Drive,  MSC.  7610.  Bethesda.  MD 
20892-7610,  301-496-2550. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856,   - 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  June  18,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-16079  Filed  6-25-02:  8:45  am] 
MUJNO  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Canter  for  Scientific  Review;  Notice  of 
Cloaed  Maetinga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
CAMP  (05)  Imaging  of  Melanoma  Lesions. 

Date:  July  8.  2002. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Elaine  Sierra-Rivera,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4136, 
MSC  7804,  Bethesda,  MD  20892.  301-435- 
1779,  riverse@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  ECS 
(02). 

Date:  July  10.  2002. 

Time;  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Anshumali  Chaudhari. 
PhD.,  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  4124,  MSC  7802,  Bethesda.  MD  20892, 
301-435-1210. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
SNEM-5  (02). 

Date:  July  11.2002. 

Time:  7  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5520  Wisconsin 
Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Ann  Hardy.  DRPH, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3158, 
MSC  7770,  Bethesda.  MD  20892,  (301)  435- 
0695.  hardyan@csr.tiih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
T  (10)  Endocrine  and  Reproductive  Sciences. 

Dofe:  July  11.2002. 

Time:  8  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Krish  Krishnan,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6164. 
MSC  7892.  Bethesda,  MD  20892,  (301)  435- 
1041. 

Name  of  Committee:  Center  for  Scientific 
Rdview  Special  Emphasis  Panel.  SSSE-15 
Neuroinfromatics. 

Date;  July  11.2002. 

Time:  8  a.m.  to  5  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  The  Ritz-Carlton.  1150  22nd  Street. 
NW..  Washington,  DC  20037. 

Contact  Person:  Peter  Lyster,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 


Health,  6701  Rockledge  Drive,  Room  5218, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1256,  lysterp@mail.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
7  (10). 

ZJofe;  July  11-12,2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  reyiew  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 

Contact  Person:  Tracy  E.  Orr.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5118, 
Bethesda,  MD  20892,  (301)  435-1259, 
orrt@csr.  nih  .gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  F03A 
(20)  MDCN  Fellowship  Review  Group  A. 

Dote;July  11-12.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel,  2400  M  Street.  NW., 
Washington.  DC  20037. 

Contact  Person:  Michael  Nunn,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5208, 
MSC  7850.  Bethesda,  MD  20892.  (301)  435- 
1257. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
Y  (10). 

Date;July  11-12.  2002. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  Fairfax,  2100 
Massachusetts  Ave.  NW..  Washington.  DC 
2008. 

Contact  Person:  Michael  R.  Schaefer,  PhD. 
Scientific  Review  Administrator.  Genetic 
Sciences  IRG.  Center  for  Scientific  Review. 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  6166,  MSC  7890.  Bethesda.  MD 
20892,  (301)  435- 
2477. sc/joe/em@csr.n/7j  .gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SSS- 
6  (10). 

Z3afe;  July  11-12,2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda.  MD  208T4. 

Contact  Person:  John  L.  Bowers,  PhD., 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  Nationa.l  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4168, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1725. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  SSS-9  (11) 
SBIR/STTR. 

DQfe;July  11-12.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Bill  Bunnag.  Ph.D., 
Scientific  Review  Administrator.  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5124, 
MSC  7854.  Bethesda,  MD  20892-7854,  (301) 
435-1177.  bun/iagb@csr.ni7i.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SOH  (10) 

Z)afe;  July  11-12,2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review 'and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street.  NW.. 
Washington,  DC  20037. 

Contact  Person:  Charles  N.  Rafferty,  Ph.D.. 
,  NIOSH  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4114,  Bethesda,  MD  20892,  (301)  435- 
3562. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
D(10). 

£»ote;July  11-12.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Governor's  House,  1615  Rhode 
Island  Avenue,  NW..  Washington,  DC  20036. 

Contact  Person:  Karen  Sirocco,  Ph.D.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3184. 
MSC  7848,  Bethesda,  MD  20892,  301-435- 
0676,  siroccok@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
5  (10)  SBIR/STTR  Rehabilitation  Medicine. 

Date:]u\\  11-12,2002. 

Time:  10  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Churchill  Hotel,  1914 
Connecticut  Avenue,  NW,,  Washington,  DC 
20009. 

Contact  Person:  Nancy  Shinowara,  Ph.D., 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4208, 
MSC  7814,  Bethesda,  MD  20892-7814,  (301) 
435-1173.  shinowan@drg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
SNEM-1  (02)  SNEM  2  Member  Applications. 

ZJOte;  July  11.2002. 

Time:  1  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Ellen  K.  Schwartz,  EDD. 
Scientific  Review  Adrriinistrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3168. 
MSC  7770.  Bethesda.  MD  20892.  301-435- 
0681,  sc/i  worte@csr.nj7j.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  GRM 
(05). 

Date;  July  11,2002. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Jo  Pelham,  BA,  Scientific 
Review  Administrator.  Center  for  Scientific 
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Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  4102.  MSC  7814. 
Bethesda.  MD  20892.  (301)  435-1786. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl 
CAMP  (02)  Events  in  Oncogenic 
Transformation. 

Db(e.)ulyll.20O2. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Elaine  Sierra-Rivera,  PhD.,  , 
ScientiTic  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4136, 
MSC  7804,  Bethesda.  MD  20892,  301-43S- 
1779,  riverse@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SSS-E 
BISTI  pre-NPEBC.  Bioinformalics  pre-Centers 
of  Excellence-P20's. 
"ftote.Jiily  11-12,  2002. 

Time:  7  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Ritz-Carlton,  1150  22nd  Street, 
NW.,  Washington,  DC  20037. 

Contact  Person:  Peter  Lyster,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5218, 
MSC  7806,  Bethesda.  MD  20892,  (301)  435- 
1256,  lysterp@mait.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  CCVS 
(01). 

Dote.  )uly  12,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Russell  T.  Dowell,  PhD.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Dr..  Rm.  2180,  MSC 
7818.  Bethesda,  MD  20892,  (301)  435-1850, 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SRGl  SSS- 
1  (11)  B:  Small  Business:  Radiation  Biology 
and  Medical  Physics. 

Date:  July  12,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel.  3000  M  Street.  NW., 
Washington,  DC  20007-3701. 

Contact  Person:  Shen  K.  Yang,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4138, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1213,  yangsh&csr.nih.gqv. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
MDCN-5  (10)  VIS  SBIR  STTR. 

Date:  July  15,  2002. 

Time:  8  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Rd.  Wisconsin  at 
Western  Ave.,  Washington,  DC  20015. 


Contact  Person:  Syed  Husain.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5216. 
MSC  7850.  Bethesda.  MD  20892,  (301)  435- 
1224,  husains@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  IFCN- 
6  (10). 

Date:  )uly  15,  2002. 

Time:  8:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  Joseph  Kimm,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5178, 
MSC  7844.  Bethesda,  MD  20892,  (301)  435- 
1249. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
1  (10)  B:  Small  Business:  Diagnosis  and 
Treatment  of  Cancer. 

Dote.  July  15-16,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street,  NW., 
Washington,  DC  20007-3701. 

Contact  Person:  Shen  K.  Yang,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4138. 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1213,  yangsh@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
BBBP-2  (02)  Human  Behavioral 
Pharmacology. 

Date:  July  15,  2002. 

Time:  10:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Thomas  A.  Tatham,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3114. 
MSC  7848,  Bethesda.  MD  20892,  (301)  594- 
6836,  tathamt@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  IFCN- 
6  (02). 

Date-July  IS,  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Joseph  Kimm,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5178, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1249. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  IFCN- 
6(11). 

DDte:Julyi5,  2002. 
Time:  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  Joseph  Kimm,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5178, 
MSC  7844,  Bethesda.  MD  20892,  (301)  435- 
1249. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research.  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  June  18,  2002. 
LaVenw  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-16074  Filed  6-25-02;  8:45  am) 
MJJNQ  COM  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatlofMl  InstHutM  Of  Health  . 

Proapactlva  Grant  Of  Exclualva 
Ucanaa:  Propliylactic  and/or 
Tharapautic  Vaccina  Agalnat  HCV 
Infection 

AGENCY:  National  Institutes  of  Health. 

Public  Health  Service,  HHS. 

ACnow:  Notice. 

summary:  This  is  notice  in  accordance 
vrith  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH).  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  a  limited  field  of  use 
exclusive  world-wide  license  to  practice 
the  invention  embodied  in  U.S.  Serial 
Number  09/763.260,  filed  February  20. 
2001  (claiming  priority  to  U.S. 
Provisional  Patent  Application  Serial 
No.  60/097.446.  filed  August  21. 1998). 
entitled  "Modified  HCV  Peptide 
Vaccine"  to  Intercell  AG  of  Vienna, 
Austria.  These  patent  rights  are  assigned 
to  the  United  States  as  represented  by 
the  Department  of  Health  and  Human 
Services. 

DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  on  or  before  September 
24.  2002.  will  be  considered. 
A00RCS8E8:  Requests  for  a  copy  of  this 
issued  patent  or  applications,  inquiries, 
comments,  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Carol  A.  Salata.  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer.  National  Institutes 
of  Health.  6011  Executive  Boulevard. 
Suite  325.  Rockville.  MD  20852-3821; 
Telephone:  (301)  496-7735  ext  232; 
Facsimile:  (301)  402-0220;  E-mail: 
salatacQod.nih.gov. 
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SUPPLEMENTARY  INFORMAHON:  The 
invention  provides  immunogenic 
peptides  of  HCV  core  protein  that  elicit 
an  enhanced  immune  response, 
methods  for  making  these  peptides,  and 
methods  for  using  these  peptides  for  a 
variety  of  therapeutic,  diagnostic,  and 
prognostic  applications,  including  a 
vaccine. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  It  is  anticipated 
that  this  license  may  be  limited  to  the 
field  of  use  as  a  prophylactic  and/or 
therapeutic  vaccine  against  HCV 
infection.  Intercell  AG  will  use  an  HCV 
peptide  as  a  component  of  an  HCV 
vaccine. 

This  prospective  exclusive  license 
may  be  granted  imless.  within  90  days 
from  the  date  of  this  published  notice. 
NIH  receives  written  evidence  and 
argtunent  that  establishes  that  the  grant 
of  the  license  would  not  be  consistent 
with  the  requirements  of  35  U.S.C.  209 
and  37  CFR  404.7. 

Applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Comments  and 
objections  submitted  in  response  to  this 
notice  will  not  be  made  available  for 
public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act. 
5  U.S.C.  552. 

Dated:  June  17.  2002. 
lack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer 
(FR  Doc.  02-16088  Filed  6-25-02;  8:45  am] 
■NJJNG  COOC  4140-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fiah  and  WiMlifa  Sarvica 

Endangarad  Spaciaa;  Pannlta 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  Finding  of  No 

Significant  hnpact  (FONSI)  and 

issuance  of  permit  for  incidental  take  of 

endangered  species. 

On  November  20.  2001.  a  notice  was 
published  in  the  Federal  Register  (Vol. 
66.  No.  224  FR  58159)  of  the  availability 
of  a  draft  Environmental  Assessment 
and  Habitat  Conservation  Plan  and  that 
a  permit  application  had  been  filed  with 
the  U.S.  Fish  and  Wildlife  Service 
(Service)  by  an  Interagency  Task  Force 
located  in  Indianapolis.  Indiana.  The 
permit  was  to  incidentally  take, 
pursuant  to  section  10(a)(1)(B)  of  the 


Endangered  Species  Act  of  1973  (16 
U.S.C.  1539),  as  amended,  Indiana  bat 
(Myotis  sodalis)  in  the  vicinity  of  Six 
Points  Road  and  related  development 
within  Hendricks  aad  Marion-Counties 
pursuant  to  the  terms  of  the  Habitat 
Conservation  Plan. 

Notice  is  hereby  given  that  on  April 
4,  2002,  the  Proposed  Action 
(Alternative  3)  was  selected  and  a 
Finding  of  No  Significant  Impact 
(FONSI)  determination  was  made  for  the 
action  as  described  in  the  final 
Environmental  Assessment.  As 
authorized  by  the  provisions  of  the  Act, 
the  Service  issued  a  permit  (TE-048991) 
to  the  above  named  party  subject  to 
certain  conditions  set  forth  therein.  The 
permit  was  granted  only  after  the 
Service  determined  it  was  applied  for  in 
good  faith,  that  granting  the  permit 
would  not  be  to  the  disadvantage  of  the 
endangered  species,  and  that  it  was 
consistent  with  the  purposes  and  policy 
set  forth  in  the  Endangered  Species  Act. 
as  amended. 

Additional  information  on  this  permit 
may  be  requested  by  contacting  Mr. 
Peter  Fasbender.  at  (612)  713-5343,  or 
peter_fasbender@ffvs.gov.  The  final 
Environmental  Assessment  and  final 
Habitat  Conservation  Plan  can  be 
viewed  on  the  Service's  Regional 
website  at:  http://midwesi.fws.gov/ 
NEPA. 

Dated:  May  23,  2002. 
Charlie  Wooley. 

Assistant  Regional  Director,  Ecological 
Services,  Region  3,  Fort  Snelling,  Minnesota. 

[FR  Doc.  02-16091  Filed  6-25-02;  8:45  am) 
BKUNG  COOe  4310-5»-P 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Indian  Affaira 

Submlaalon  of  Information  Collaction 
to  tita  Offica  of  Managamant  and 
Budgat  for  Raviaw  Undar  ttia 
Papamvork  Raductlon  Act 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTKM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Btueau  of  Indian  Affiurs,  Office  of 
Indian  Education  Programs  is 
submitting  to  the  Office  of  Management 
and  Budget  an  information  collection 
request  which  requires  renewal.  The 
information  collection.  Data  Elements 
for  Student  Enrollment  in  Bureau- 
funded  Schools,  is  cleared  under  OM6 
Control  Number  107&-0122  through 
June  30.  2002. 


DATES:  Comments  must  be  received  on 
or  before  July  26,  2002. 
ADDRESSES:  Send  comments  or 
suggestions  directly  to  the  Office  of 
Management  and  Budget,  Office  of 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  the  Department  of  the 
Interior,  725  17th  Street  NW, 
Washington,  DC  20503. 

Send  a  copy  of  your  comments  to 
William  Mehojah.  Director.  Office  of 
Indian  Education  Programs,  Bureau  of 
Indian  Affairs,  1849  C  Street,  NW.,  Mail 
Stop  3512-MIB.  Washington,  DC  20240. 
Facsimile  is  202-208-3312. 
FOR  FURTHER  INFORMATXW  CONTACT: 
Glenn  Allison,  202-208-3628  (This  is 
not  a  toll-free  number).  Copies  of  this 
information  collection  doctunent  will  be 
sent  to  you,  free  of  charge,  when  you 
call  and  request  them. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Interior,  through  the 
Bureau  of  Indian  Affairs,  is  required  to 
provide  educational  services  to  federally 
recognized  Indians  and  Alaska  Natives. 
Beginning  with  the  Snyder  Act  and 
continuing  with  Public  Laws  93-638, 
95-561,  100-297, 103-382,  and  107- 
110.  Congress  has  passed  legislation  to 
ensure  Indians  receive  educational 
opportunities. 

L  Abstract 

This  collection  is  used  to  determine  a 
Native  American  and  Alaska  Native 
individual's  educational  and/or 
residential  service  eligibility  for 
enrollment  in  Bureau-fimded  schools. 
The  data  elements  for  enrollment 
information  collection  is  for  attendance 
in  elementary  and  secondary  schools 
operated  and  funded  by  the  Bureau  of 
Indian  Affairs  and  to  address  the  criteria 
for  attendance  that  was  changed  by  the 
passage  of  Public  Law  99-228.  This  act 
allows  for  the  tuition  free  attendance  for 
any  Indian  student  who  is  a  member  of 
a  federally  recognized  tribe  or  is  */• 
degree  blood  quantum  descendant  of  a 
member  of  such  tribes,  as  well  as  for 
dependents  of  Bureau,  Indian  Health 
Service,  or  tribal  government  employees 
who  live  on  or  near  the  school  site. 

On  February  7,  2002,  a  notice  of 
emergency  clearance  and  request  for 
comments'  to  begin  the  renewal  process 
was  published  in  the  Federal  Register 
(67  FR  5847).  regarding  the  information 
collection  entitled  Data  Elements  for 
Student  Enrollment  in  Bureau-funded 
Schools.  The  comment  period  closed  on 
April  8,  2002.  The  Bureau  of  Indian     . 
Affairs,  Office  of  Indian  Education 
Programs  will  now  process  the 
information  collection  as  a  regular 
clearance  request,  taking  into 
consideration  all  conunents  received. 
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Six  verbal  and  four  written  comments 
were  received.  A  nimiber  of  individuals 
verbally  requested  clarification  of  the 
Federal  Register  notice,  but  did  not 
submit  a  comment. 

Coixunent:  All  comments  received 
addressed  item  18  Physical  Exam.  One 
individual  favored  and  all  others 
opposed  this  item  as  a  requirement  for 
ISEP  funding.  The  one  individual  who 
favored  this  item  stated  a  physical  exam 
is  a  State  accreditation  requirement  and 
should  be  required  by  all  Bureau-funded 
schools.  All  other  individuals  stated 
physical  exams  will  create  a  severe  and 
imrealistic  burden  on  fomilies,  students, 
Schools,  and  the  Indian  Health  Service, 
specifiodly  during  the  ISEP  student 
count  time  period,  resulting  in  the  non- 
certification  of  a  significant  nimiber  of 
eligible  students  for  ISEP  funding  due  to 
no  physical  exam  documentation.  All 
individuals  stated  their  school  does 
require  physical  exams  for  students 
participating  in  athletic  activities. 

Response:  The  Bureau  recognizes  a 
significant  nimiber  of  Bureau-funded 
schools  are  located  on  or  ne<ir  federal 
Indian  reservations  serving  Indian 
.communities  who  rely  on  the  Indian 
Health  Service  for  medical  purposes, 
including  physical  exams.  Because  of 
the  nimiber  of  individuals  who 
commented  that  requiring  physical 
exams  for  ISEP  funding  would  create  a 
difficult  burden  on  families,  schools, 
and  the  Indian  Health  Service,  the 
Bureau  will  delete  this  as  a  required/ 
mandatory  core  element.  However,  if  a 
Bureau-funded  school's  accreditation 
agency  requires  physical  exams  for  all 
students,  the  Bureau-funded  school 
must  adhere  to  the  accreditation  agency. 
In  these  instances,  the  Bureau-funded 
school  will  work  with  their  Education 
Line  Officer  to  establish  a  time  line  to 
accomplish  this  activity  so  as  not  to 
jeopardize  ISEP  funding. 

Comment:  Several  inoividuals 
commented  on  item  17,  Immunization 
Records,  and  all  favored  this  item.  Two 
individuals  expressed  a  concern  of  how 
and  who  would  be  responsible  for 
maintaining  student  health  records:  The 
school  registrar,  nurse,  health 
coordinator,  or  public  health  nurse. 

Response:  The  Bureau  will  maintain 
Immunization  Records  as  a  required/ 
mandatory  core  element  for  ISEP 
funding.  The  issue  of  whom  will 
maintain  a  student's  immunization 
record  will  be  left  to  the  discretion  of 
the  school  board  and/or  chief  school 
administrator. 

Comment:  Several  individuals 
commented  on  item  2,  Type  of  School 
(Day/Boarding/Dormitory).  All 
comments  favored  this  item.  One 
individual  requested  that  the  school's 


funding  identification  of  Grant, 
Contract,  or  Biueau-operated  be  added.   . 
One  individual  inquired  whether  the 
type  of  school  should  appear  on  their 
letterhead. 

Response:  The  Bureau  will  maintain 
Type  of  School  as  a  required/mandatory 
core  element.  The  issue  of  whether  the 
school  is  grant,  contract,  or  biireau- 
operated  does  not  need  to  be  on  the 
school  enrollment  application  form,  nor 
on  its  letterhead. 

Comment:  Three  individuals 
commented  on  item  10,  Student's 
Bureau  of  Indian  Affairs  Home  Agency. 
The  three  individuals  questioned  the 
need  for  this  item  and  whether  it  was 
redundant  with  item  16,  Out  of 
Boundary  Waiver,  and  item  11.  Home 
Address.  The  three  individuals  stated  a 
majority  of  their  students  are  from  their 
school's  established  attendance  area  and 
therefore  they  do  not  see  a  need  for  item 
10. 

Response:  The  Bureau  will  maintain 
Student's  Bureau  of  Indian  Affairs 
Home  Agency  as  a  required/mandatory 
core  element.  Although  the  Bureau 
recognizes  a  majority  of  eligible 
students  enrolled  in  day  schools  are 
from  that  school's  home  BIA  agency,  a 
significant  mmiber  of  boarding  schools 
and  peripheral  dormitcnies  do  enroll 
students  from  outside  their  BIA  agency 
and/or  established  attendance  area.  It  is 
very  critical  boarding  schools  and 
peripheral  dormitories  have  this  core 
element  on  file,  primarily  for  medical 
and/or  emergency  purposes  and 
appropriate  follow-up  with 
governmental  entities/agencies  for 
students  placed  in  a  residential  setting. 
Additionally,  a  number  of  tribal 
governing  bodies  have  passed 
resolutions  waiving,  eliminating,  and/or 
establishing  an  open  attendance  area  for 
all  or  selected  Bureau-funded  schools 
on  their  reservation.  In  these  instances, 
this  core  element  will  assist  schools  in 
identifying  where  the  student  resides. 
The  Bureau  does  not  believe  a  student's 
BIA  home  agency  is  redundant  with  the 
out  of  boundary  and  home  address  core 
elements.  In  many  cases  a  student's  BIA 
home  agency  and  home  address  are 
different.  The  collection  of  the  three 
core  elements  is  for  separate  purposes, 
but  may  support  one  another. 

Comment:  Several  individuals . 
commented  on  items  12.  Telephone  for 
Contact  in  an  Emergency,  and  13, 
Signatures  b,  c.  and  d.  llie  individuals 
combined  the  two  items  into  their 
comment.  Two  individuals  stated 
Indian  Health  Service  has  an 
emergency/medical  consent  form  which 
they  are  using  and  prefer.  Item  12  was 
seen  as  a  duplication  to  the  Indian 
Health  Service  form.  Both  individuals 


requested  the  Biireau  to  use  the  Indian 
Health  Service  form  as  a  required 
supplemental  documentation.  One 
individual  stated  the  difficulty  of 
obtaining  a  school  supervisor's 
signature  and  recommended  only  the 
Education  Line  Officer's  signature  be 
required  and  obtained  during  ISEP 
student  count  certification. 

Response:  The  Bureau  will  maintain 
Telephone  for  Contact  in  an  Emergency 
and  Signatures  as  required/mandatory 
core  elements.  Not  all  Bureau-funded 
schools  use  the  Indian  Health  Service 
form  and  there  is  a  definite  need  for 
schools  to  contact  a  designated 
individual  for  an  emergency  purpose. 
The  Bureau  firmly  believes  the  school 
supervisor,  as  the  local  instructional 
leader,  must  render  a  decision  accepting 
or  declining  a  student's  enrollment 
application  form.  An  Education  Line 
Officer's  signature  for  release  and 
acceptance  will  continue  to  be  required 
on  all  Off  Reservation  Boarding  School 
(ORBS)  enrollment  application  forms. 

Comment:  Two  individuals 
commented  on  item  16,  Out  of 
Boimdary  Waiver.  One  individual  stated 
this  item  be  deleted  due  to  his  school's 
established  attendance  area  being 
reservation-wide.  One  individual  stated 
this  is  a  difficult  annual  issue  which  her 
tribe  needs  to  appropriately  address. 

Response:  The  Bureau  will  maintain 
the  Out  of  Boundary  Waiver  as  a 
required/mandatory  core  element. 
Congress  mandated  all  Bureau-funded 
schools  establish  attendance  areas  for 
effective  instructional  and  financial 
planning  purposes.  The  Bureau 
recognizes  situations  will  occur 
requiring  a  student's  enrollment  in  a 
school  other  than  the  student's 
established  attendance  area.  The  out  of 
boimdary  waiver  process  addresses 
these  unique  situations.  For  ISEP 
funding  purposes,  the  Bureau  must  have 
assurances  the  required  documentation 
and  approvals  for  students  enrolled  in 
Bureau-funded  schools  outside  their 
established  attendance  area  have  been 
obtained  and  on  file.  For  on-reservation 
schools,  the  out  of  boimdary  matter  is 
the  responsibility  of  the  tribal  governing 
body  or  its  designee  through  an 
appropriate  resolution.  For  off- 
reservation  boarding  schools,  the  out  of 
boundary  matter  is  die  responsibility  of 
the  respective  releasing  and  accepting 
Education  Line  Officers  through  their 
approval  or  denial  signatures.  On- 
reservation  schools  that  have  an 
approved  reservation-wide  attendance 
area  are  not  required  to  have  this  core 
element  on  file. 

Comment:  One  individual  stated  her 
tribal  school  system  currently  maintains 
two  separate  enrollment  applications, 


Federal  Register /Vol.  67,  No.  123 /Wednesday.  June  26,  2002 /Notices 


43141 


one  for  day  schools  and  one  for  a 
dormitory. 

Response:  The  Bureau  acknowledges 
this  situation  and  will  assist  the  tribe  in 
determining  whether  one  enrollment 
application  form  can  address  both 
instructional  and  residential  purposes. 
The  current  practice  of  retrieving  two 
enrollment  application  forms  appears  to 
be  redundant,  but  does  not  jeopardize 
ISEP  funding,  providing  the  core 
elements  are  addressed  appropriately. 

Comment:  One  individual  inquired 
what  is  ORBS? 

Response:  We  will  identify  ORBS  as 
Off-Reservation  Boarding  School. 

n.  Request  for  Comments 

The  Office  of  Management  and  Budget 
has  up  to  60  days  to  either  renew  or 
deny  renewal  of  this  application. 
However,  a  decision  may  be  made  after 
30  days;  therefore,  your  comments  have 
a  better  chance  of  consideration  the 
closer  they  are  sent  to  the  beginning  of 
the  comment  period. 

We  specifically  request  your 
comments  on  the  following: 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  BIA, 
including  whether  the  information  will 
have  practical  utility; 

(2)  The  accuracy  of  the  BIA's  estimate 
of  the  burden  of  the  information 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and, 

(4)  How  to  minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical  or  other  forms  of 
information  technology. 

Please  note  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond,  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 
All  comments  received  from  the  60-day 
Federal  Register  notice  and  copies  of 
those  submitted  during  this  30-day 
notice  period  will  be  available  for 
public  inspection  at  1849  C  Street  NW., 
Room  3512  of  the  Main  Interior 
Building,  during  the  hours  of  8  a.m.  to 
4  p.m.  except  weekends  and  Federal 
holidays.  If  you  wish  your  name  and 
address  withheld  frtim  the  public  view, 
you  must  state  so  prominently  at  the 
beginning  of  your  comments.  We  will 
honor  your  request  to  the  extent  of  law. 

m.  Data 

Title:  Data  Elements  for  Bureau- 
funded  Schools,  25  CFR  39. 
OMB  Control  Number:  1076-0122. 


Affected  Entities:  Bureau-funded 
schools,  students,  tribes  who  operate 
under  Federal  funding. 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Biennial 
Responses:  48,000. 

Estimated  Time  per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  12.000  hours. 

Dated:  May  24,  2002. 
Neal  A.  McCaleb. 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  02-16058  Filed  6-25-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

International  HIV/AIDS  Workplace 
Education  Program 

AGENCY:  Bureau  of  International  Labor 
Affairs,  Department  of  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  cooperative 
agreement  applications  (SGA  02-11). 

This  Notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  cooperative  agreement 
funding. 

SUMMARY:  The  U.S.  Department  of  Labor 
(USDOL),  Bureau  of  International  Labor 
Affairs  (ILAB),  will  award  funds  in  one 
or  more  cooperative  agreements  to  an 
organization  or  organizations  to  develop 
and  implement  HIV/AIDS/STI/TB ' 
workplace  education  projects  in  West 
Africa  (Benin,  Ghana  and  Togo),  the 
Caribbean  (Guyana  and  Belize), 
Namibia,  Mozambique  and  Cambocha. 
USDOL  will  also  award  funds  to  an 
organization  to  develop  and  implement 
a  pilot  project  focused  on  workforce 
development  in  Malawi  aimed  at 
improving  the  income  generating  skills 
of  young  adults  affected  by  human 
immunodeficiency  virus/acquired 
immune  deficiency  syndrome  (HIV/ 
AIDS).  USDOL  is  seeking  applications 
from  qualified  organizations  for  the 
implementation  of  workplace  HIV/ AIDS 
prevention  and  education  programs  and 
a  strategy  for  addressing  the  issue  of 
stigma  and  discrimination  against 
people  living  with  HIV/ AIDS  in  the 
workplace.  Applicants  will  submit  one 


'  It  has  been  widely  recognized  that  the  success 
of  any  HIV/AIDS  prevention  education  project  is 
greatly  enhanced  by  including  information  on 
sexually  transmitteid  infections  (STI).  and 
tuberculosis  (TB).  Although  the  term  "HIV/ AIDS" 
will  be  used  throughout  this  Federal  Registn- 
Notice.  it  is  expected  that  the  issues  of  STI  and  TB 
will  be  addressed  within  the  context  of  the 
application  and  implementation  of  the  program. 


proposal  for  the  implementation  of  all 
six  projects.  USDOL,  however,  reserves 
the  right  to  award  more  than  one 
cooperative  agreement  for  the 
implementation  of  the  projects. 
DATE:  The  closing  date  for  receipt  of 
applications  is  August  27,  2002. 
Applications  must  be  received  by  4:45 
p.m.  (Eastern  Daylight  Savings  Time)  at 
the  address  below.  No  exceptions  to  the 
mailing,  delivery,  and  hand-delivery 
conditions  set  forth  in  this  notice  will 
be  granted.  Applications  that  do  not 
meet  the  conditions  set  forth  in  this 
notice  will  not  be  honored. 
ADDRESS:  Application  forms  will  not  be 
mailed.  They  are  published  in  this 
Federal  Register  Notice,  and  in  the 
Federal  Register  which  may  be  obtained 
from  your  nearest  U.S.  Government 
office,  public  library  or  on-line  at  http:/ 
/www.nara.gov/fedreg/nfpubs.html. 
•  Applications  must  be  delivered  to:  U.S. 
Department  of  Labor,  Procurement 
Services  Center,  200  Constitution 
Ayenue,  NW.,  Room  N-5416,  Attention: 
Lisa  Harvey,  Reference:  SGA  02-11, 
Washington,  DC  20210.  Applications 
sent  by  e-mail,  telegram,  or  facsimile 
(FAX)  will  not  be  accepted. 
Applications  sent  by  other  delivery 
services,  such  as  Federal  Express,  UPS, 
etc.,  will  be  accepted;  however,  the 
applicant  bears  the  responsibility  for 
timely  submission. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Harvey:  E-mail  address:  harvey- 
lisa@dol.gov.  All  applicants  are  advised 
that  U.S.  mail  delivery  in  the 
Washington,  DC  area  has  been  slow  and 
erratic  due  to  the  recent  concerns 
involving  anthrax  contamination.  All 
applicants  must  take  this  into 
consideration  when  preparing  to  meet 
the  application  deadline.  It  is 
recommended  that  you  confirm  receipt 
of  your  application  by  contacting  Lisa 
Harvey,  U.S.  Department  of  Labor, 
Procurement  Services  Center,  telephone 
(202)  693-4570  (this  it  not  a  toll  free 
number),  prior  to  the  closing  deadline. 
All  inquiries  should  reference  SGA  02- 
11.  See  Section  III.B  for  further 
information. 

SUPPLEMENTARY  INFORMATION:  ILAB's 
Office  of  Foreign  Relations  (OFR)  carries 
out  a  worldwide  international  technical 
assistance  program  in  support  of  three 
objectives:  (1)  Expanding  Economic 
Opportunity  and  Income  Security  for 
Workers;  (2)  Protecting  the  Basic  Rights 
of  Workers;  and  (3)  Reducing  the 
Prevalence  of  HIV/ AIDS  through 
Workplace  Education.  This  SGA  seeks 
one  or  more  eligible  and  qualified 
organizations  to  develop  and  implement 
projects  supporting  objective  three, 
reducing  the  prevalence  of  HIV/ AIDS 
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through  workplace  education.  ILAB 
announces  the  availability  of  funds  to  be 
granted  by  cooperative  agreement  to  one 
or  more  qualifying  organizations  to 
achieve  the  USDOL  HIV/AIDS  program 
objectives  to:  (1)  Reduce  the  spread  of 
human  immunodeficiency  virus/ 
acquired  immune  deHciency  syndrome 
(HIV/ AIDS)  and  (2)  eliminate 
discrimination  in  employment  against 
individuals  infected  with  HIV/ AIDS 
through  a  global  workplace  prevention 
and  education  program.  The  cooperative 
agreement(s)  will  also  include  a  pilot 
project  aimed  at  improving  the 
workforce  development  capacity  in 
Malawi  for  young  adults  aHected  by 
HIV/ AIDS.  As  young  adults  enter  the 
workforce,  many  remain  unaware  of 
acciuate  information  regarding  methods 
of  HIV/AIDS/STI/TB  infections. 
Considering  the  need  for  skilled  workers 
in  future  years,  USDOL  is  proposing  to 
fund  through  this  program  a  pilot- 
project  aimed  at  strengthening  existing 
local  institutions  which  provide  young 
adults  affected  by  HIV/ AIDS  with 
income  generating  skills,  HIV/ AIDS 
prevention  information  and  care  and 
support  services.  The  project  also  will 
tai^et  the  growing  numbers  of  young 
people  who  are  subject  to  increasing 
pressure  to  leave  school  and  work  to 
care  for  sick  parents  and  younger 
siblings,  becoming  heads  of  households 
at  an  early  age. 

The  cooperative  agreement(s)  is  to  be 
actively  managed  by  ILAB's  Office  of 
Foreign  Relations  to  assure  achievement 
of  the  stated  objectives.  Applicants  are 
encouraged  to  be  creative  in  proposing 
innovative  and  cost-effective 
interventions  that  will  have  a 
demonstrable  impact  on  the  HIV/ AIDS 
infection  rate  and  the  level  of 
discrimination  in  employment  against 
individuals  infected  with  HIV/ AIDS. 

I.  Background  and  Program  Scope 

A.  The  International  HIV/AIDS 
Pandemic 

According  to  UNAIDS,^  more  than  60 
million  people  have  been  infected  with 
the  HIV/ AIDS  virus,  since  the  epidemic 
began.  HIV/ AIDS  is  now  the  leading 
cause  of  death  in  sub-Saharan  Africa.  In 
many  parts  of  the  developing  world,  the 
majority  of  new  infections  occur  in 
young  adults,  with  young  women 
especially  vulnerable.  About  one-third 
of  those  currently  living  with  HFV/AIDS 
are  aged  15-24.  Although  HIV/ AIDS 
was  initially  viewed  as  strictly  a  health 
crisis,  it  is  now  acknowledged  to  have 
a  severe  impact  on  the  economic  and 


social  development  of  the  affected 
coimtries. 

Recent  studies  on  HIV/ AIDS  in  the 
workforce  warn  of  the  catastrophic 
consequences  of  HIV/AIDS/STI/TB  for 
workers  and  employers  worldwide, 
projecting  a  severe  decline  in  the  size 
and  quality  of  the  workforce  in  a 
nimiber  of  countries  over  the  next  20 
years.  Countries  with  the  most  infected 
populations  in  sub-Saharan  Africa  could 
lose  29-35%  of  their  total  labor  force  by 
2020.  Due  to  the  disproportionate  effect 
of  HIV/AIDS  on  the  15-49  year  age 
group,  the  most  economically  active 
segment  of  society  is  affected  most 
severely.  Moreover,  the  stigma  and 
discrimination  that  surround  those 
suffering  from  the  disease  contribute  to 
the  high  prevalence  rate  by  perpetuating 
misinformation  and  preventing  people 
from  seeking  help.  As  a  result,  the 
International  Labor  Organization 
estimates  that  in  the  case  of  coimtries 
with  HIV  prevalence  rates  higher  than 
10%  of  the  adult  popidation,  the  labor 
force  in  the  year  2020  will  be  an 
estimated  10-22%  smaller  than  it  would 
have  been  if  there  had  been  no  HIV/ 
AIDS.  The  impact  has  already 
eradicated  the  small  gains  in  economic 
growth  and  stability  that  some  sub- 
Saharan  African  countries  had 
experienced. 

The  severity  of  the  AIDS  pandemic  is 
generating  orphans  so  quickly  that 
family  structures  can  no  longer  cope. 
Traditional  safety  nets  are  imraveling  as 
more  young  adults  die  of  AIDS  related 
illnesses.  Typically,  half  of  the  people 
with  HIV  become  infected  before  they 
turn  25,  acquiring  AIDS  and  dying  by 
the  time  they  turn  35,  leaving  behind  a 
generation  of  children  to  be  raised  by 
their  grandparents  or  left  on  their  own 
in  child-headed  households.  Mora  than 
12,100,000  children  have  been 
orphaned  by  AIDS  in  Africa,  accounting 
for  more  than  95%  of  the  world's  AIDS' 
orphan  population.  The  extended  family 
network  in  sub-Saharan  Africa  is  an  age- 
old  social  safety  net  for  such  children, 
which  has  long  proved  itself  resilient 
even  to  major  social  changes.  Capacity 
and  resources,  however,  are  now 
stretched  to  the  breaking  point.  Those 
providing  the  necessary  care  in  many 
cases  are  already  impoverished,  leaving 
behind  vulnerable  children  and  yoimg 
adults  who  are  forced  to  leave  sdiool  to 
fend  for  themselves  and  often  become 
child  heads  of  households.  The  crisis 
directly  impacts  the  workforce  of  the 
future.^ 


'The  joint  United  Nation's  Program  on  HIV/ 
AIDS. 


*  AIDS  Epidemic:  Update  2000  and  Report  on  the 
Global  HIV/ AIDS  Epidemic,  [une  2000:  UNAIDS, 
joint  Program  on  HIV/ AIDS;  Children  Orphaned  by 
AU3S.  UNICEF.  December  1999. 


II.  Authority 

USDOL  is  authorized  to  award  and 
administer  this  program  by  the 
Department  of  Labor,  Health  and 
Human  Services  and  Education,  and 
Related  Agencies  Appropriations  Act. 
2002,  Pub.  L.  107-116. 115  Stat.  2177 
(2001). 

m.  Application  ProceM 

A.  Eligible  Applicants 

Any  commercial,  international,  or 
non-profit  organization  capable  of 
successfully  implementing  HIV/ AIDS 
workplace  prevention  and  education 
programs  on  a  global  scale,  and 
successfully  working  with  labor 
ministries,  employers  and  labor  groups 
to  reduce  the  spread  of  HIV/ AIDS  and 
help  eliminate  discrimination  in 
employment  relating  to  HIV/AIDS  is 
eligible  for  this  cooperative  agreement. 
Partnerships  of  more  than  one 
organization  are  also  eligible,  although 
in  such  a  case  a  lead  organization  must 
be  identified.  The  capability  of  an 
applicant  and  partners  and  co- 
applicants  to  perform  necessary  aspects 
of  this  solicitation  will  be  determined 
under  Section  V.B  Rating  Criteria. 

Please  Note  That  Eligible  Cooperative 
Agreement  Applicants  Must  Not  be 
Classified  Under  The  Internal  Revenue 
Code  as  a  Section  501(c)(4)  Entity.  See 
26  U.S.C.  501(c)(4).  According  to  section 
18  of  the  Lobbying  Disclosure  Act  of 
1995.  an  organization,  as  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986.  that  engages  in  lobbying 
activities  will  not  be  eligible  for  the 
receipt  of  federal  funds  constituting  an 
award,  grant,  or  loan. 

B.  Submission  of  Applications 

One  (1)  ink-signed  original,  complete 
application  plus  two  (2)  copies  of  the 
proposal  must  be  submitted  to  the  U.S. 
Department  of  Labor,  Procurement 
Services  Center,  200  Constitution 
Avenue.  NW.  Room  N-5416. 
Washington.  DC  20210.  not  later  than 
4:45  p.m.  EDT.  August  27.  2002.  To  aid 
with  review  of  applications.  USDOL 
also  encourages  applicants  to  submit 
two  additional  paper  copies  of  the 
application  (five  total).  Applicants  who 
do  not  provide  additional  copies  will 
not  be  penalized. 

The  application  must  consist  of  two 
(2)  separate  parts.  Part  I  of  the 
application  must  contain  the  Standard 
Form  (SF)  424.  "Application  for  Federal 
Assistance"  (Appendix  A)  (The  entry  on 
SF  424  for  the  Catalog  of  Federal 
Domestic  Assistance  Number  (CFDA)  is 
17.700)  and  sections  A-F  of  the  Budget 
Information  Form  SF  424A  (Appendibc 
B).  Part  II  must  contain  a  technical 
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proposal  that  demonstrates  capabilities 
in  accordance  with  the  Statement  of 
Work  and  the  selection  criteria. 

To  be  considered  responsive  to  this 
solicitation,  the  application  must 
consist  of  the  above-mentioned  separate 
sections  not  to  exceed  40  single-sided 
(BVa'  X  in.  double-spaced.  10  to  12 
pitch  typed  pages  for  which  a  response 
is  submitted.  Any  Applications  That  do 
Not  Conform  to  These  Standards  May  be 
Deemed  Non-Responsive  to  This 
Solicitation  and  May  Not  be  Evaluated. 
Standard  forms  and  attachments  are  nbt 
included  in  the  page  limit.  The 
application  must  include  a  table  of 
contents  and  an  abstract  summarizing 
the  application  in  not  more  than  two  (2) 
pages.  These  pages  are  also  not  included 
in  the  page  limits. 

Upon  completion  of  negotiations,  the 
individual  signing  the  SF  424  on  behalf 
of  the  applicant  must  be  authorized  to 
bind  the  applicant. 

C.  Acceptable  Methods  of  Submission 

The  grant  application  package  must 
be  received  at  the  designated  place  by 
the  date  and  time  specified  or  it  will  not 
be  considered.  Any  application  received 
at  the  Office  of  Procurement  Services 
after  4:45  pm  ET  August  27.  2002,  will 
not  be  considered  unless  it  is  received 
before  the  award  is  made  and: 

1.  It  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  August  27,  2002; 

2.  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated;  or 

3.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5:00 
pm  at  the  place  of  mailing  two  (2) 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  August  27, 
2002. 

Ilie  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S.  "^ 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  be 
pr(x:essed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped  or  otherwise 
placed  impression  (not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore  applicants 
should  request  that  the  postal  clerk 
place  a  legible  hand  cancellation  "bull's 


eye"  postmark  on  both  the  receipt  and 
the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee  is  the  date  entered 
by  the  Post  Office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service-Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  vnapper. 

Applications  sent  by  e-mail,  telegram, 
or  facsimile  (FAX)  will  not  be  accepted. 
Applications  sent  by  other  delivery 
services,  such  as  Federal  Express.  UPS. 
etc.,  will  be  accepted,  however,  the 
applicant  bears  the  responsibility  for 
timely  submission.  Because  of  delay  in 
the  receipt  of  mail  in  the  Washington, 
DC  area,  it  is  recommended  that  you 
confirm  receipt  of  your  application  by 
contacting  Lisa  Harvey,  U.S.  Department 
of  Labor,  Prociu«ment  Services  Center, 
telephone  (202)  693-4570  (this  is  not  a 
toll-free  number),  prior  to  the  closing 
deadline.  All  inquires  should  reference 
SGA  02-11. 

D.  Funding  Levels 

Approximately  U.S.  $8.3  million  is 
budgeted  for  this  program,  to  fund 
projects,  one  in  West  Africa  (Benin, 
Ghana  and  Togo),  one  in  the  Caribbean 
(Guyana  and  Belize),  and  one  each  in 
Namibia,  Mozambique,  Cambodia  and 
Malawi.  Although  USDOL  reserves  the 
right  to  award  more  than  one 
cooperative  agreement,  a  partnership  of 
more  than  one  organization  may  apply 
to  implement  the  program.  Applicants 
will  submit  one  application  for  the 
implementation  of  all  six  projects  and 
are  encouraged  to  utilize  local  NGO's  to 
implement  much  of  the  program  in 
order  to  institutionalize  and  sustain 
project  improvements  and  reduce  costs. 
The  award  of  any  sub-contract  to  a  local 
NGO  will  be  subject  to  USDOL  approval 
(See  Section  B  above). 

E.  Program  Duration 

The  duration  of  the  project(s)  funded 
by  this  SGA  is  four  (4)  years.  The  start 
date  of  project  activities  will  be 
negotiated  upon  the  awarding  of  the 
cooperative  agreement. 

IV.  Requirements 

A.  Statement  of  Work 

In  developing  their  proposals, 
potential  cooperative  agreement 


recipients  should  develop  a  strategy  for 
implementation  of  the  project  objectives 
to  reduce  the  spread  of  human 
immunodeficiency  virus/acquired 
immune  deficiency  syndrome  (HIV/ 
AIDS)  and  eliminate  discrimination  in 
employment  against  individuals 
infected  with  HIV/AIDS/STI/TB  through 
a  global  workplace  prevention  and 
education  program.  The  strategy  should 
take  into  account  the  implementing 
environment  in  the  selected  countries 
and  incorporate  innovative 
methodologies  for  targeting  employers 
and  employees.  The  strategy  should  also 
demonstrate  how  the  applicant  proposes 
to  involve  employer  organizations,  labor 
organizations,  and  Ministries  of  Labor  in 
the  implementation  of  the  project.  The 
applicant  should  draft  a  strategy 
demonstrating  how  it  will  meet  the 
project  objectives  by  the  end  of  the  grant 
period,  and  how  the  issue  of 
sustainability  will  be  integral  to  project 
implementation.  The  applicant  must 
present  a  strategy  to  demonstrate  that 
80%  of  the  target  group  exhibits  an 
awareness  of  accurate  information 
regarding  HIV/AIDS/STI/TB  prevention 
and  methods  of  infection;  at  least  50% 
of  the  target  group  undertakes 
responsible  behavior  at  the  conclusion 
of  the  grant;  and  60%  of  targeted 
employers  have  developed  and 
implemented  workplace  policies  aimed 
at  decreasing  discriminatory  workplace 
practices  in  both  public  and  private 
sectors. 

The  applicant  should  include  a  basis 
on  which  the  target  groups  will  be 
established  (e.g.  target  industries, 
regions  or  age  groups),  outline  the 
information,  education,  and 
communication  (lEC)  materials  that  will 
be  used  as  well  as  a  strategy  for 
translating  HIV/AIDS/STI/TB  awareness 
to  responsible  behavior  change.  The 
strategy  should  seek  to  reduce  the 
stigma  of  HIV/ AIDS  at  the  national, 
enterprise  and  community  level.  In 
addition,  the  applicant  should  develop 
sustainable  innovative  strategies  for 
involving  government,  employers'  and 
workers'  organizations,  and 
nongovermnental  organizations,  as 
appropriate,  in  the  development, 
implementation  and  enforcement  of 
appropriate  workplace  policies  at  the 
national  and  enterprise  levels  aimed  at 
decreasing  discriminatory  workplace 
practices  in  both  public  and  private 
sectors;  and  help  ensure  that  at  least 
60%  of  targeted  enterprises  have  such 
workplace  policies  and  practices  in 
place  by  the  end  of  the  grant  period. 
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Workforce  Development  for  Young 
Adults  Affected  by  HIV/AIDS/STJ/TB  in 
Malawi 

The  applicant  should  reflect  an 
understanding  of  the  challenges  facing 
Malawi  with  regard  to  workforce 
development  and  HIV/AIDS/STI/TB. 
The  applicants  will  develop  an 
approach  that  will  meet  the  overall 
development  needs  of  the  identified 
target  beneficiaries  in  order  to  facilitate 
entrance  of  skilled  workers  into  the 
workforce.  The  applicant  will  propose 
innovative  and  cost-effective  strategies 
working  through  existing  local 
institutions  to  support  the  following 
objectives:  (1)  Enable  young  adults 
affected  by  HIV/ AIDS  to  obtain  job  skills 
training  and  follow-up  assistance  with 
income  generation;  (2)  Mobilize  a  wide 
array  of  stakeholders  to  improve  and 
expand  the  workforce  training 
infrastructure;  (3)  Encourage  responsible 
behavior  change  through  increased 
awareness  and  correct  knowledge  of 
HIV/AIDS/STI/TB  and  methods  of 
infection  among  the  target  population; 
and  (4)  Provide  psychosocial  support  for 
the  identified  target  group.  The 
application  should  also  incorporate  a 
strategy  for  collaborating  with  other 
donors  to  assist  in  the  long-term 
sustainability  of  these  efforts  and 
illustrate  methods  for  innovative 
behavior  change  interventions,  as  well 
as  including  young  women  in  the 
workforce  ta^et  group,  with  a 
framework  for  providing  an  enabling 
environment  for  women  to  obtain 
income  generating  skills. 

The  organization  awarded  the 
cooperative  agreement(s)  (hereinafter 
referred  to  as  the  "grantee")  will  be 
reqmred  to  work  cooperatively  with 
stakeholders  in  the  countries,  including 
Ministries/Departments  of  Education 
and  Labor,  trade  unions,  employer 
organizations,  and  other  relevant 
partners  to  identify  the  number  and 
location  of  target  groups,  gather  and 
correlate  knowledge,  attitude,  and 
behavior  survey  data,  and  assess  level  of 
capacity  and  iiifrastructure  of  targeted 
groups  and  geographic  locations. 

B.  Deliverables 

Following  the  award  of  the 
cooperative  agreementCs),  unless 
otherwise  indicated,  the  applicant  must 
submit  copies  of  all  required  reports  to 
USDOL  by  the  specified  due  dates. 
Other  documents,  such  as  project 
designs,  are  to  be  submitted  by  mutually 
agreed-upon  deadlines. 

1.  Project  Designs.  The  grantee(s)  will 
travel  to  each  country  with  USDOL 
officials  on  a  project  design  mission 
trip,  draft  the  design,  and  submit  a 


project  document  in  the  format 
established  by  USDOL,  to  include  a 
background/justification  section,  project 
strategy  (objectives,  outputs,  activities, 
indicators),  project  implementation 
timetable,  projett  management 
organizational  chart,  project  budget, 
logical  framework  and  performance 
monitoring  plan  to  systematically 
monitor  project  results.  The  document 
will  also  include  sections,  which  cover 
coordination  strategies,  project 
management,  and  sustainability  of 
project  improvements  involving 
govenunent.  employers'  and  workers' 
organizations  as  well  as  other 
nongovernmental  organizations  as 
appropriate.  Each  project  design  will  be 
drawn,  in  part,  from  the  proposal 
written  in  response  to  this  solicitation. 

2.  Trip  Reports.  Within  ten  (10)  days 
of  the  conclusion  of  each  field  mission, 
a  two-page  trip  report  (exclusive  of 
contact  information)  will  be  submitted 
to  USDOL,  including  purpose  of  trip, 
places  and  dates,  list  of  meetings,  site 
visits,  problems  encoimtered, 
accomplishments,  next  steps,  and  an 
appendix  of  names  and  contact 
information  of  persons  met. 

3.  Technical  Progress  Reports.  The 
grantee(s)  must  furnish  a  typed 
technical  report  to  USDOL  on  a 
quarterly  basis,  no  later  than  15  days 
from  the  last  date  of  each  quarter,  e.g., 
31  March,  30  Jime,  30  September  and  31 
December  of  each  year,  llie  second  and 
fourth  quarter  reports  are  abbreviated 
and  need  only  indicate  whether  the 
work  plan  was  fully  implemented  and  if 
not,  explain  why  not  and  attach  the 
amended  work  plan.  The  grantee(s) 
must  also  furnish  a  separate  financial 
report  (SF  242)  to  USDOL  on  the  same 
quarterly  basis.  The  format  for  the 
technical  progress  report  will  be  the 
standard  format  developed  by  USDOL 
and  must  contain  the  following 
information: 

a.  For  each  project  objective,  an 
accurate  account  of  activities  carried  out 
imder  that  objective  during  the 
reporting  period  as  it  relates  to  the  work 
plan; 

b.  Major  trends  in  the  project  that  note 
particular  success  with  a  particular 
activity  or  trends  that  indicate  a  need  to 
re-adjust  or  expand  the  work  plan; 

c.  An  account  of  problems,  proposed 
solutions,  actions  taken  or  required 
regarding  implementation  of  the  project; 

d.  New  proposals  for  activities. 
stafiSng,  funding,  etc; 

e.  Lessons  learned  in  project 
implementation; 

(.  Future  actions  planned  in  support 
of  each  project  objective; 

g.  An  accounting  of  staff  and  any  sub- 
contractor hours  expended; 


h.  Expenditvires  vs.  Budget; 

i.  An  accounting  of  travel  performed 
under  the  cooperative  agreement  during 
the  reporting  period,  including  purpose 
of  trip,  persons  or  organizations 
contacted,  and  benefits  derived;  and 

j.  Aggregate  amoimt  of  costs  incurred 
during  the  reporting  period. 

4.  Annual  Work  Plan.  An  annual  work 
plan  for  each  project  will  be  submitted 
within  45  days  after  the  approval  of  the 
project  design  by  USDOL.  Subsequent 
annual  work  plans  will  be  delivered  as 
and  when  amended  to  reflect 
modifications  in  implementation,  no 
later  than  one  year  following 
submission  of  previous  work  plan;  or  to 
reflect  amendments  based  on 
recommendations  made  during  mid- 
term evaluations,  no  later  than  30  days 
following  the  mid-term  evaluation. 

5.  Monitoring  and  Evaluation.  A 
performance  monitoring  plan  will  be 
developed  in  collaboration  with 
USDOL,  including  beginning  and 
ending  dates  for  projects,  planned  and 
actual  dates  for  mid-term  and  final 
project  evaluations  and  included  as  part 
of  the  submission  of  the  project 
docimient  for  USDOL  approval.  The 
monitoring  plan  will  be  prepared  after 
completion  of  baseline  surveys, 
including  revision  of  indicators 
provided  in  project  documents.  The 
plan  will  include  performance 
indicators  and  instruments  to  collect 
and  report  on  performance  data  on  a 
semi-annual  basis. 

6.  Evaluation  Reports.  The  Grant 
Officer's  Technical  Representative 
(GOTR)  will  determine  on  a  case-by- 
case  basis  whether  mid-term  evaluations 
will  be  conducted  by  an  internal  or 
external  evaluation  team.  All  final 
evaluations  will  be  external  in  nature. 
The  grantee(s)  must  respond  to  any 
comments  and  recommendations 
resulting  from  the  review  of  the  mid- 
term report  and  will  submit  a  work  plan 
for  implementing  the  recommendations 
of  the  mid-term  report  within  15  days 
following  formal  submission  of  the 
report  to  the  grantee(s)  by  USDOL. 

C.  Production  of  Deliverables 

Materials  Prepared  and  Purchased 
Under  the  Cooperative  Agreement.  The 
grantee(s)  must  submit  to  USDOL  all 
media-related  and  educational  materials 
developed  under  this  cooperative 
agreement(s),  including  relevant  press 
releases,  for  use  in  this  project(s)  before 
they  are  reproduced,  published,  or  used. 
The  grantee(8)  must  consult  with 
USDOL  to  ensure  that  materials  are 
compatible  with  USDOL  materials 
relating  to  the  program,  e.g.,  public 
relations  material  such  as  video  and 
web  site.  USDOL  considers  brochures. 
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pamphlets,  videotapes,  slide-tape 
shows,  curricula,  and  any  other  training 
materials  used  in  the  program, 
educational  materials.  USDOL  will 
review  materials  for  technical  accuracy. 
USDOL  will  also  review  training 
curricula  and  purchased  training 
materials  for  accuracy  before  they  are 
used.  The  grantee(s)  must  obtain  prior 
approval  from  the  Grant  Officer  for  all 
materials  developed  or  purchased  under 
this  cooperative  agreement(s).  All 
materials  produced  by  grantee(s)  must 
be  provided  to  USDOL  in  a  digital 
format  for  possible  publication  on  the 
Internet  by  USDOL. 

Acknowledgment  of  USDOL  Funding. 
In  all  circumstances,  the  following  must 
be  displayed  on  printed  materials: 

"Preparation  of  this  item  was  funded 
by  the  United  States  Department  of 
Labor  under  Cooperative  Agreement  No. 
[insert  the  appropriate  cooperative 
agreement  nimiber]. 

When  issuing  statements,  press 
releases,  requests  for  proposals,  bid 
solicitations,  and  other  documents 
describing  projects  or  programs  funded . 
in  whole  or  in  part  with  Federal  money, 
all  grantees  receiving  Federal  funds, 
including  State  and  local  governments 
and  recipients  of  research  grants,  must 
clearly  state: 

a.  Ine  percentage  of  the  total  costs  of 
the  program  or  project,  which  will  be 
financed  with  Federal  money; 

b.  The  dollar  amoimt  of  Federal  funds 
for  the  project  or  program;  and 

c.  The  percentage  and  dollar  amount 
of  the  total  costs  of  the  project  or 
program  that  will  be  financed  by  non- 
governmental sources. 

In  consultation  with  USDOL, 
identification  of  USDOL's  role  will  be 
determined  to  be  one  of  the  following: 

a.  The  USDOL  logo  may  be  applied  to 
USDOL-funded  material  prepared  for 
world-wide  distribution,  including 
posters,  videos,  pamphlets,  research 
documents,  national  survey  results, 
impact  evaluations,  best  practice 
reports,  and  other  publications  of  global 
interest.  The  grantee(s)  will  consult  with 
USDOL  on  whether  the  logo  should  be 
used  on  any  such  items  prior  to  final 
draft  or  final  preparatixmlof 
distribution.  In  no  event  shall  the 
USDOL  logo  be  placed  on  any  item  until 
USDOL  has  given  the  grantee  written 
permission  to  use  the  logo,  after 
obtaining  appropriate  internal  USDOL 
approval  for  use  of  the  lo^o  on  the  item. 

b.  If  the  USDOL  determines  the  logo 
is  not  appropriate  and  does  not  give 
written  permission,  the  following  notice 
must  appear  on  the  document: 

"This  document  does  not  necessarily 
reflect  the  views  or  policies  of  the  U.S. 
Department  of  Labor,  nor  does  mention 


of  trade  names,  commercial  products,  or 
organizations  imply  endorsement  by  the 
U.S.  Government." 

D.  Administrative  Requirements 

1.  General.  Grantee  organizations  will 
be  subject  to  applicable  Federal  laws 
(including  provisions  of  appropriations 
law)  and  the  applicable  Office  of 
Management  and  Budget  (OMB) 
Circulars.  Determinations  of  allowable 
costs  will  be  made  in  accordance  with 
the  applicable  Federal  cost  principles, 
e.g.  Non-Profit  Organizations — OMB 
Circular  A-122.  The  cooperative 
agreement(s)  awarded  under  this  SGA 
will  be  subject  to  the  following 
administrative  standards  and 
provisions,  if  applicable: 

29  CFR  Part  36— Federal  Standards 
for  Nondiscrimination  on  the  Basis  of 
Sex  in  Education  Programs  or  Activities 
Receiving  Federal  Financial  Assistance. 

29  CFR  Part  93— New  Restrictions  on 
Lobbying. 

29  CFR  Part  95— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations,  and  with 
Commercial  Organizations.  Foreign 
Governments.  Organizations  Under  the 
Jurisdiction  of  Foreign  Governments 
and  International  Organizations. 

29  CFR  Part  96— Federal  Standards 
for  Audit  of  Federally  Fimded  Grants. 
Contracts  and  Agreements. 

29  CFR  Part  98 — Federal  Standards 
for  Govenunent  wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentvtride  Requirements  for 
Drug-Free  Workplace  (Grants). 

29  CRF  Part  99— Federal  Standards 
for  Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations. 

1.  Sub-contracts.  Sub-contracts  and 
contracts  must  be  awarded*  in 
accordance  with  29  CFR  95.40-48.  In 
compliance  with  Executive  Orders 
12876  as  amended,  13230. 12928. 13021 
as  amended  and  13198  as  amended,  the 
grantee(s)  is  strongly  encouraged  to 
provide  sub-contracting  opportxmities  to 
Historically  Black  Colleges  and 
Universities.  Hispanic-Serving 
Institutions  and  Tribal  Colleges  and 
Universities. 

2.  Key  Personnel.  The  applicant  must 
list  the  individual(s)  who  has  (have) 
been  designated  as  having  primary 
responsibility  for  the  conduct  and 
completion  of  all  work  in  project(s)  it 
proposes.  The  grantee(s)  agrees  to 
inform  the  GOTR  whenever  it  appears 
impossible  for  one  or  more  of  these 
individual(8)  to  continue  work  on  the 
project  as  plaimed.  The  grantee(s)  may 
nominate  substitute  personnel  for 
approval  of  the  GOTR;  however,  the 


grantee(s)  must  obtain  prior  approval 
from  the  Grant  Officer  for  all  key 
personnel.  If  the  Grant  Officer 
determines  not  to  approve  the  personnel 
change,  he/she  reserves  the  right  to 
terminate  the  cooperative  agreement. 

3.  Encumbrance  of  Cooperative 
Agreement  Funds.  Cooperative 
agreement  funds  may  not  be 
encumbered/ obligated  by  the  grantee(6) 
before  or  after  the  cooperative 
agreement  period  of  performance. 
Encumbrances/obligations  outstanding 
as  of  the  end  of  the  cooperative 
agreement  period  may  be  liquidated 
(paid  out)  after  the  end  of  the 
cooperative  agreement  period.  Such 
encumbrances/obligations  may  involve 
only  commitments  for  which  a  need 
existed  during  the  cooperative 
agreement  period  and  which  are 
supported  by  approved  contracts, 
purchase  orders,  requisitions,  invoices, 
bills,  or  other  evidence  of  liability 
consistent  with  the  grantee(s)'s 
purchasing  procedures  and  incurred 
within  the  cooperative  agreement 
period.  AH  encumbrances/obligations 
incuired  during  the  cooperative 
agreement  period  must  be  liquidated 
within  90  days  after  the  end  of  the 
cooperative  agreement  period,  if 
practicable. 

5.  Site  Visits.  USDOL.  through  its 
authorized  representatives,  has  the 
right,  at  all  reasonable  times,  to  make 
site  visits  to  review  project 
accomplishments  and  management 
control  systems  and  to  provide  such 
technical  assistance  as  may  be  required. 
If  USDOL  makes  any  site  visit  on  the 
premises  of  the  grantee(s)  or  a  sub- 
contractor(s)  imder  this  cooperative 
agreement(s),  the  grantee(s)  must 
provide  and  must  require  its  sub- 
contractors to  provide  all  reasonable 
facilities  and  assistance  for  the  safety 
and  convenience  of  the  Government 
representatives  in  the  performance  of 
their  duties.  All  site  visits  and 
evaluations  must  be  performed  in  such 
a  maimer  as  will  not  unduly  delay  the  - 
work. 

V.  Review  and  Selection  of 
Applications  for  Cooperative 
Agreement  Award 

A.  The  Review  Process 

USDOL  will  screen  all  applications  to 
determine  whether  all  required 
elements  are  present  and  clearly 
identifiable.  A  technical  panel  will 
objectively  rate  each  complete 
application  against  the  criteria 
described  in  this  announcement.  The 
panel  recommendations  to'  the  Grant 
Officer  are  advisory  in  nature.  The  Grant 
Officer  may  elect  to  select  one  or  more 
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grantees  on  the  basis  of  the  initial 
proposal  submission;  or.  the  Grant 
Officer  may  establish  a  competitive  or 
technically  acceptable  range  for  the 
purpose  of  selecting  qualified 
applicants.  If  deemed  appropriate, 
following  the  Grant  Officer's  call  for  the 
preparation  and  receipt  of  final 
revisions  of  proposals,  the  evaluation 
process  described  above  will  be 
repeated  to  consider  such  revisions.  The 
Grant  Officer  will  make  a  final  selection 
determination  based  on  what  is  most 
advantageous  to  the  Government, 
considering  fdctors  such  as  panel 
findings,  geographic  presence  of  the 
applicants,  and  the  availability  of  funds. 
Tke  Grant  Officer's  determination  for 
award  under  this  SGA  02-11  is  final. 

Notics:  Selection  of  an  organization  as  a 
cooperative  agreement  recipient  does  not 
constitute  approval  of  the  cooperative 
agreement  application  as  submitted.  Before 
the  actual  cooperative  agreement  is  awarded, 
the  Grant  Officer  will  enter  into  negotiations 
concerning  such  items  as  program 
components,  funding  levels,  and 
administrative  systems.  If  the  negotiations  do 
not  result  in  an  acceptable  submission,  the 
Grant  Officer  reserves  the  right  to  terminate 
the  negotiation  and  decline  to  fund  the 
proposal. 

B.  Rating  Criteria  and  Selection 

The  technical  panel  will  review 
applicants  against  the  criteria  listed 
below  on  the  basis  of  100  points  with 
up  to  additional  five  points  available  for 
non-federal  or  leveraged  resources. 

The  criteria  are  presented  in  the  order 
of  emphasis  that  they  will  receive. 

1.  Approach,  Understanding  of  the 
Issue,  and  Budget  Plan  (50  points). 

a.  Overview.  This  section  of  the 
proposal  must  explain  the  strategy 
employed  by  the  applicant  to  achieve 
the  following  results: 

(1)  The  applicant's  proposed  method 
for  demonstrating  that  80%  of  the 
targeted  population  exhibits  knowledge 
of  accurate  information  regarding  HIV/ 
AIDS/STI/TB  prevention  and  methods 
of  infection; 

(2)  The  applicant's  proposed  method 
for  achieving  responsible  behavior 
among  50%  of  the  targeted  population 
in  support  of  reducing  the  spread  of  the 
HIV/ AIDS  virus; 

(3)  Development  and  implementation 
of  workplace  policies  designed  to 
reduce  discrimination  of  fflV/AIDS 
infected  workers  in  60%  of  targeted 
worksites;  and 

(4)  The  other  expected  outcomes  over 
the  period  of  performance  for  each  of 
the  tasks. 

The  applicant  must  describe  in  detail 
the  proposed  approach  to  comply  with 
each  requirement  in  Section  IV.A  of  this 


solicitation,  including  all  tasks  and 
methods  to  be  utilized  to  implement  the 
project.  Also,  the  applicant  must 
explain  the  rationale  for  using  this 
approach.  In  addition,  this  section  of  the 
proposal  must  demonstrate  the 
applicant's  thorough  knowledge  and 
understanding  of  the  impact  of  HIV/ 
AIDS  on  the  workplace,  oest-practice 
solutions  to  the  problem,  working  with 
the  tripartite  partners,  and  work  that  has 
been  done  in  the  field  as  applied  to  the 
country  or  countries  that  are  the  focus 
of  this  program. 

b.  U^cal  Fmmewotk  The  strategy 
should  include  an  outline  of  the 
objectives,  activities  and  indicators 
envisioned  for  implementation  of  the 
program. 

c.  Implementation  Plan  The  applicant 
must  submit  an  implementation  plan  for 
the  entire  program,  preferably  with  a 
visual  such  as  a  Gantt  chart.  The 
implementation  plan  should  outline  the 
approach  that  will  be  used  to  implement 
the  program.  The  plan  should  list  the 
activities  envisioned  for  the  life  of  the 
program  as  well  as  scheduling  of 
activities  by  objective  starting  with  the 
execution  of  the  cooperative  agreement 
and  ending  with  the  final  report.  In 
describing  the  implementation  plan,  the 
applicant  must  address  the  following 
points: 

(1)  Describe  the  use  of  existing  or 
potential  infrastructtire  and  use  of 
qualified  personnel,  including  qualified 
nationals,  to  implement  the  projects  in 
West  Africa  (Benin,  Ghana  and  Togo), 
the  Caribbean  (Guyana  and  Belize), 
Namibia,  Mozambique,  Cambodia  and 
Malawi.  One  chart  for  the  entire 
program  is  acceptable  if  the  approach 
will  l)e  uniform  in  all  project  countries. 
The  applicant  also  must  include  a 
project  organizational  chart, 
demonstratinfinanagement  structure, 
key  personnel  positions  and  indicating 
proposed  links  with  the  relevant 
Government  ministries,  employer 
organizations,  trade  unions  and  other 
significant  local  acton. 

(2)  Develop  a  list  of  activities  and 
explain  how  each  relates  to  the  overall 
development  objective  of  reducing  the 
rate  of  HIV/ AIDS  infection  thiou^ 
workplace  prevention  and  education 
programs  and  creating  a  supportive 
workplace  enviroimient  for  people 
livingwith  HIV/AIDS. 

(3)  explain  how  appropriate  lEC 
materials  and  training  curriculum  will 
be  developed. 

(4)  Explain  the  strategy  for  providing 
HIV/ AIDS  prevention  and  education 
program  in  the  workplace.  Outline  how 
the  tripartite  partnen  will  be  involved 
in  the  implementation  of  this 
component. 


(5)  Explain  the  strategy  for  assisting 
business  and  labor  to  develop  . 
appropriate  workplace  policy 
statements  to  address  issues  stemming 
from  the  stigma  and  discrimination 
associated  with  HIV/ AIDS. 

(6)  Demonstrate  how  the  applicant 
will  strengthen  national  institutions  and 
policies  on  HIV/ AIDS  and 
discrimination  in  the  workplace. 

(7)  Demonstrate  how  the  applicant 
will  systematically  report  on  project 
performance  to  measure  the 
achievement  of  the  project  objective(s). 

(8)  Demonstrate  how  the  applicant 
will  build  the  national  and  local 
capacity  to  ensure  that  project  efforts  to 
reduce  the  incidence  of  HIV/ AIDS  in  the 
workplace  are  sustained  after 
completion  of  the  project. 

(9)  For  Malawi  only,  describe  the 
strategy  to  expand  access  to  job  skills 
training  and  employment  for  young 
adults  affected  by  HIV/ AIDS,  work  with 
local  stakeholdere  to  address  the  needs 
of  young  adults  affected  by  HIV/ AIDS  in 
the  workforce  and  prepare  an  HIV/ AIDS 
prevention  program  for  the  target 
population  in  Malawi  that  results  in 
responsible  behavior  change  among  the 
targeted  population. 

d.  Management  and  Staff  Loading 
Plan.  The  management  plan  must  also 
include  a  management  and  staff  loading 
plan.  The  management  plan  should 
ioclude  the  following: 

(1)  A  project  organization  chart  and 
accompanying  narrative  which 
differentiates  between  elements  of  the 
applicant's  staff  and  sub-contractors  or 
consultants  who  will  be  retained; 

(2)  A  description  of  the  functional 
relationship  between  elements  of  the 
project's  organization;  and  (3)The 
identity  of  the  individual  responsible 
for  project  management  and  the  lines  of 
authority  between  this  individual  and 
other  elements  of  the  project. 

The  staff  loading  plan  must  identify 
all  key  tasks  and  the  person-days 
required  to  complete  each  task.  Labor  • 
estimates  for  each  task  must  be  broken 
down  by  individuals  assigned  to  the 
task,  including  sub-contractors  and 
consultants.  All  key  tasks  must  be 
charted  to  show  time  required  to 
perform  them  by  months  or  weeks. 

This  section  will  be  evaluated  in 
accordance  with  applicable  Federal 
laws  and  regulations.  The  budget  must 
comply  with  Federal  cost  principles 
(which  can  be  found  in  the  applicable 
OMB  Circulars)  and  with  ILAB  budget 
requirements  contained  in  the 
application  instructions  in  Section  m  of 
this  solicitation. 

e.  Budget  Plan  The  applicant  must 
develop  one  proposed  budget  for 
implementation  of  projects  in  all  six 
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countries.  This  section  of  the 
application  must  explain  the  costs  for 
performing  all  of  the  requirements 
presented  in  this  solicitation  and  for 
producing  all  required  reports  and  other 
deliverables  presented  in  this 
solicitation;  costs  must  include  labor, 
training,  material  production  and 
dissemination,  equipment,  travel  and 
other  related  costs.  The  budget  plan  will 
be  evaluated  solely  for  the  purpose  of 
determining  the  efficient  and  effective 
allocation  of  funding  for  proposed 
program  implementation.  Preference 
may  be  given  to  applicants  with  low 
adininistrative  costs.  Administrative 
costs  shall  be  reflected  separately  on  the 
budget  plan  from  prooammatic  costs. 

2.  Experience  and  Qualifications  of 
the  Applicant  (25  points) 

The  evaluation  criteria  in  this 
category  are  as  follows: 

a.  The  applicant,  including  any 
partners  or  co-applicants,  must 
demonstrate  experience  with  HIV/ AIDS/ 
STI/TB  prevention;  working  directly 
with  government  Ministries,  employers' 
organizations,  trade  unionists  and  other 
local  organisations  e.g.  community 
based  or  faith  based  groups;  analyzing 
labor  law  relating  to  discrimination; 
developing  workplace  policy  statements  ' 
addressing  issues  relating  to 
discrimination;  and  implementing 
workplace  education  programs  either  in 
the  country  or  countries  in  which  it 
proposes  project(s)  or  that  it  has  broad 
experience  of  working  with  such 
entities,  with  experience  in  the  above 
areas.  Organizations  applying  in 
partnership  or  as  co-applicants  must 
submit  a  signed  letter  of  agreement 
between  the  parties  verifying  the 
intention  of  the  parties  to  work  together 
to  implement  the  program.  The 
partnership  agreement  must  include  a 
desimation  for  the  lead  organization. 

b.  Tlie  capability  of  the  applicant(s) 
for  the  workforce  development  project 
may  be  demonstrated  by  one  or  more 
staff  members  assigned  to  oversee  the 
project  with  experience  in  the  following 
area: 

(1)  Workforce  Development  or  Human 
Capacity  Development; 

(2)  Coordinating  with  the  Ministries 
of  Labor  and  Education,  Employer 
Organizations,  non-governmental 
organizations  and  Trade  Union  officials; 
and 

(3)  Providing  HIV/ AIDS  prevention 
and  HTV/AIDS  psychosocial  services  to 
young  adults. 

c.  liie  applicant(s)  must  also 
demonstrate  either  that  it  has  an 
international  system  of  operations  either 
by  affiliates  or  by  agreement  in  the 
regions  identified  in  Section  I.B  or  that, 
it  has  an  effective  system  of  operations 


in  each  designated  country.  These 
contacts  must  enable  the  applicants)  to 
demonstrate  that  it  can  perform  in  the 
above-mentioned  countries. 

d.  The  applicant  must  include 
information  regarding  previous  grants, 
contracts  or  cooperative  agreements. 
This  information  must  include: 

(1)  llhe  organization  for  whom  the 
work  was  done; 

(2)  A  contact  person  in  that 
organization  with  his/her  current  phone 
munber; 

(3)  The  dollar  value  of  the  grant, 
contract  or  cooperative  agreement  for 
the  proiect(s); 

(4)  Tne  time  frame  and  professional 
effort  involved  in  the  project(s); 

(5)  A  brief  summary  of  the  work 
performed;  and 

(6)  A  brief  summary  of 
accomplishments. 

This  information  on  previous  grants 
and  contracts  shall  be  provided  in 
appendices  and  will  not  count  in  the  40- 
page  maximum  page  requirement. 

3.  Experience  and  Qualifications  of 
Key  Personnel  (25  points) 

This  section  of  the  application  must 
include  sufficient  information  for 
judging  the  quality  and  the  competence 
of  key  staff  proposed  to  be  assigned  to 
the  project(s)  proposed  to  assure  that 
they  meet  the  required  qualifications. 
Successful  performance  of  the  proposed 
work  depends  heavily  on  the 
qualifications  of  the  individuals 
committed  to  the  program.  Accordingly, 
in  its  evaluation  of  the  appUcant's 
proposal,  USDOL  will  place  emphasis 
on  ihe  applicant's  commitment  of  key 
personnel  qualffied  for  the  work 
involved  in  accomplishing  the  assigned 
tasks.  Information  provided  on  the 
experience  and  educational  backgroimd 
of  personnel  must  indicate  the 
following: 

a.  The  identify  of  key  personnel 
assigned  to  the  project.  "Key  personnel" 
are  staff  who  are  essential  to  the 
successful  operation  of  the  project  and  - 
completion  of  the  proposed  work  and, 
therefore,  may  not  be  replaced  or  have 
their  hours  reduced  without  the 
approval  of  the  Grant  Officer. 

D.  The  educational  background  and 
experience  of  all  staff  to  be  assigned  to 
the  project. 

c.  The  special  capabilities  of  staff  that 
demonstrate  prior  experience  in 
organizing,  managing  and  performing 
similar  efforts. 

d.  The  current  employment  status  of 
staff  and  availability  for  this  project. 
The  applicant  must  also  indicate 
whether  the  proposed  work  will  be 
performed  by  persons  currently 
employed  or  is  dependent  upon 
planned  recruitment  or  sub-contracting. 


Note  that  management  and 
professional  technical  staff  members 
comprising  the  applicant's  proposed 
team  should  be  individuals  who  have 
prior  experience  with  organizations 
working  in  similar  efforts,  and  are  fully 
qualified  to  perform  work  specified  in 
Uie  Statement  of  Work.  Where  sub- 
contractors or  outside  assistance  is 
proposed,  organizational  control  should 
be  clearly  delineated  to  ensure 
responsiveness  to  the  needs  of  USDOL. 
Key  personnel  must  sign  letters  of 
agreement  to  serve  on  the  project,  and 
indicate  availability  to  commence  work 
within  three  weeks  of  grant  award.  The 
following  information  must  be 
furnished: 

a.  The  applicant  must  designate  a 
Program  Director  to  oversee  the 
project(s)  and  other  key  personnel  to 
perform  the  requirements  for  the 
International  HIV/ AIDS  Workplace 
Education  Program  and  Malawi 
workforce  development  program  for 
young  adults  affected  by  HTV/AIDS.  The 
Program  Director  must  have  a  minimum 
of  three  years  of  professional  experience 
in  a  leadership  role  in  implementation 
of  complex  HIV/ AIDS/STI/TB 
prevention  and  education  programs  in 
developing  countries  in  areas  such  as 
behavior  change  intervention, 
development  of  lEC  materials,  HIV/ 
AIDS  policy  development,  and 
monitoring  and  evaluation  of  HIV/ AIDS 
projects. 

b.  The  applicant  should  specify  other 
personnel  proposed  to  carry  out  the 
requirements  of  this  solicitation. 

c.  An  organization  chart  showing  the 
applicant's  proposed  organizational 
structure  for  performing  task 
requirements  for  the  project(8) 
proposed,  along  with  a  description  of 
the  roles  and  responsibilities  of  all  key 
personnel  proposed  for  this  project(s). 
The  chart  should  also  differentiate 
between  elements  of  the  applicant's  staff 
and  sub-contractors  or  consultants  who 
vtrill  be  retained. 

d.  The  applicant  must  identify  all  key 
tasks  and  the  person-days  required  to 
complete  each  task.  Labor  estimates  for 
each  task  must  be  broken  down  by 
individuals  assigned  to  the  task, 
including  sub-contractors  and 
consultants.  All  key  tasks  must  be 
charted  to  show  time  required  to 
perform  them  by  months  or  weeks. 

e.  A  resume  for  each  of  the  key 
personnel  to  be  assigned  to  the  program. 
At  a  minimum,  each  resiune  must 
include:  the  individual's  current 
employment  status  and  previous  work 
experience,  including  position  title, 
duties  performed,  dates  in  position, 
employing  organizations  and 
educational  backgroimd.  Duties  must  be 
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clearly  defined  in  tenns  of  role 
performed,  e.g.,  manager,  team  leader, 
consultant,  etc.  (Resumes  must  be 
included  as  attachments,  which  do  not 
count  against  the  page  limitation). 

f.  The  special  capaoilities  of  staff  that 
demonstrate  prior  experience  in 
organization,  managing  and  performing 
similar  efforts. 

g.  The  ciirrent  employment  status  of 
key  personnel  proposed  for  work  under 
the  cooperative  agreement,  e.g.,  whether 
personnel  are  currently  employed  by  the 
organization  or  whether  their 
employment  depends  upon  planned 
recruitment  or  sub-contracting.  Note 
that  the  key  management  and 
professional  technical  staff  members 
comprising  the  applicant's  proposed 
team  must  be  individuals  who  have 


prior  experience  with  organizations 
working  in  similar  efforts,  and  must  be 
fully  qualified  to  perform  work 
specified  in  the  Statement  of  Work. 
Where  sub-contractors  or  outside 
assistance  are  proposed,  organizational 
control  must  b«  clearly  delineated  to 
ensine  responsiveness  to  the  needs  of 
the  USDOL. 

5.  Leveraging  of  Funding  (5  points). 
We  will  give  up  to  five  (5)  additional 
rating  points  to  applications  that 
include  non-Federal  resources  that 
significantly  expand  the  dollar  amount, 
size  and  scope  of  the  proposal.  The 
applicant  may  include  any  leveraging  or 
co-funding  anticipated.  To  be  eligible 
for  additional  points  under  this 
criterion,  the  applicant  must  list  the 
source(s)  of  funds,  the  nature,  and 


activities  anticipated  with  these  funds 
imder  this  cooperative  agreement,  and 
any  partnerships,  linkages  or 
coordination  of  activities,  and/or 
i  cooperative  funding. 

This  stated  commitment  will  be 
incorporated  into  the  text  of  the 
cooperative  agreement  with  the  selected 
applicant(s). 

Signed  at  Washington,  DC.  this  20th  day  of 
June,  2002. 
Lawrence  J.  Kuas, 
Grant  Officer. 

Attachments: 

Appendix  A:  SF  424 — Application  Form 

Appendix  B:  Budget  Information  Sheet 
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Appendix  A:  SF  424  -  A]^iication  Form. 


APPLICATION  FOR 


APPENDIX  AA@ 


OMB  Appraval  N*.  034S-M43 


FEDERAL  ASSISTANCE 

h  DATESVamiTTEO 

I.  ■mt.ortvwtsuoH: 

AppVcadM 

-C«MIIMll— 

-MM.C«wracti« 

1.  DATE  UCCIVEOav  STATE 

! 

4.  IMTE  RECEIVED  BY  FEDERAL  AUIiUCY 

1 

i  ArrucArrr  nroitMATiON                                                                                                                                     j 

L«(^I>Iwm: 

I 
OifMlnanal  IMC 

i>m»llmiinHt»«»w.c»«t); 

«.  EMnjOVER  IDCNTinCATIONNUMa£ll(UN): 

GG-GGGGGGG 

1.  TYKOFArrUCATION: 

0.  DKiMwOmNw       Olkcr«»MHy): 

C.  Moldysi  .1 

D.  T«mri#K  1 

r.    llURM*ldp«l 

C.  SyRWDMrtc 

•ttnuVahmUf 
■dlHTr*t 

■«M«nl 

N.  OltorCSMc0»:    . 

•.  NAME  OF  FEDERAL  ACEMCV: 

It.  CATALOG  or  FEDERAL  DOMESTK  ASSISTANCE  NUMUR: 

GG-GGG 

TnU: 

It.  OFSTRimVE  TITLE  OF  AffUCAMrS  MKMECT: 

« 
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U.  HtONMBNMMCCT: 

H.  CONCMniONALDHTWCTSar: 

SUrlOMt 

tmmtOut 

>.  ApHtaM 

».  PniM 

IS.  ESTIMATE*  nmOINC: 


>.  N«inl 


k.  AffanM 


c.  iMit 


I*,  u  ArruCATWH  svuect  to  mcview  mr  rate  exicvtive  oh>e«  iii7i  rnocECs? 


*.  VES.  THIS  MEArrUCATION/AmjCATION  WAS  MADE  AVAILAM.E  TO  THE 
STATE  EXECVnVE  OHDEII  tin  MOCESS  FOB  REVUW  ON 


k.MX-  nK>CIUMISNOTCOVEIIE]>IVE4>.l»n 


'  OH  raOCIIAM  HAS  NOT  KEN  SELCCTEO  SV  STATE  FOK  REVKW 


I.  TOTAL 


ir  MTHEAnUCANTBEUMOVEraONANyFEaCltALBUT! 


V«         VV«i,*MWkMI 


IE  TO  TMC  IBST  or  MV  MtOWIAICI  AND  injir,  ALL  IMTA  IN  TMU  APHJCATMNfflUArnJCATIOIC  Alt  TmU  AW  COMIICT.  TItt  DOCIM^ 
AiriHOWZED  rv  TW  COVEWUNC  EOaV  or  TItt  AfFUCAm  AW  THE  ATfUC Ain  WIU.  COMPLY  WON  TIIE  ATTACMBD  AtSUIANCES  IF  T1U  ASSHT^^ 


t.  T|yt<N«»«IH«iililfli liSW 


k.THt 


«.  TalifkntiH** 


«.  St(aMn«  •(  AMimka*  I 


FanB4M  OEV  *Mt 


Prwcrikid  kjr  OMB  Cmatar  A-m 


Authorized  for  Local  Reproduction 
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APPENDIX  B 


PART  II -BUDGET  INFORMATION 


SECTION  A  -  Budget  Summary  by  Categories 


(A) 


(B) 


(C) 


1.  Personnel 

1 

2.  Fringe  Benefits  (Rate       ) 

■ 

■       • 

3.  Travel 

4.  Equipment 

5.  Supplies  . 

' 

■ 

6.  Contractual 

■ 

• 

- 

7.  Other 

■ 

8.  Total,  Direct  Cost 
(Lines  J  through  7) 

9.  Indirect  Cost  (Rate    %) 

JO.  Training  Cost/Stipends 

B 

1 
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■ 

11,  TOTAL  Funds  Requested 
(Lines  8  through  10) 

SECTION  B  -  Cost  Sharing/ Match  Summary  {if  appropriate) 

'         (A) 


(B) 


(C) 


1.  Cash  Contribution 

1 

Z  In-Kind  Contribution 

3.  TOTAL  Cost  Sharing /Match 
(Hate    %) 

NOTE:  Use  Column  A  to  record  funds  requested  for  the  initial  period  of  performance  (Le.  12  months, 

18  months,  etc);  Column  B  to  record  changes  to  Column  A  (Le.  requests  for  additional  funds 
or  line  item  changes;  and  Column  C  to  record  the  totals  (A  i^us  B). 

INSTRUCTIONS  FOR  PART  II  -  BUDGET INFORMA  TION 

SECTION  A  -  Budget  Summary  by  Categories 

i.         Personnel:  Show  salaries  to  be  paid  for  project  personn^  which  you  are  required  to  provide  with  W2 
forms. 

2,  Fringe  Benefits:  Indicate  the  rate  and  amount  of  fringe  benefits. 

3,  Travel:  Indicate  the  amount  requested  for  stafftraveL  Include  funds  to  cover  at  least  one  trip  to 
Washington^  DC  for  project  director  or  designee. 
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4.  ■■  Equipment:  Indicatethecostof  non-expendable  personal  property  that  has  a  us^ul  life  of  more  than 

one  year  with  a  per  unit  cost  of  $5,000  or  more.  Also  include  a  detailed  description  of  equipment  to 
be  purchased  including  price  information. 

5.  SuDolies:  Include  the  cost  of  consumable  supplies  and  materials  to  be  used  during  the  project  period. 

6.  Contractual:  Show  the  amount  to  be  used  for  (I)  procurement  contracts  (except  those  which  belong 
on  other  lines  such  as  supplies  and  equipment);  and  (2)  sub-contracts/grants. 

7.  Other:-  Indicate  all  direct  costs  not  dearly  covered  by  lines  1  through  6  above,  including 

consultants. 

8.  Total.  Direct  Costs:  Add  lines  1  through  7. 

9.  Indirect  Costs:  Indicate  the  rate  and  amount  of  indirect  costs,  nease  include  a 
copy  of  your  negotiated  Indirea  Cost  AgreemenL 

10.  Training  /Stipend  Cost:  (If  allowable) 

n.       Total  Federal  funds  Requested:  Show  total  of  lines  8  through  10.  ^ 

SECTION  B  '  Cost  Sharing/Matching  Summary 

Indicate  the  actual  rate  and  amount  of  cost  sharing/matching  when  there  is  a 
.  cost  sharing/matching  requirement  Also  indude  percentage  of  total  project 
cost  and  indicate  source  of  cost  sharing/matching  funds,  Leather  Federal 
source  or  other  Non-Federal  source. 

NOTE:  PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  UNE  ITEM. 
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(FR  Doc.  02-16100  Filed  6-25-02;  8:45  am] 
MUMQ  coot  4S1»-»-C 

DEPARTMENT  OF  LABOR 

OfflM  Of  DtaabNIty  EmploynMnt  Policy; 
CiMtomiied  Emptoymont  Grants 

AQCNCY:  Office  of  Disability 
Employment  Policy  (ODEP).  Department 
of  Labor. 

ACTION:  Notice  of  availability  of  funds 
and  Solicitation  for  Grant  Applications 
(SGA  02-13)  for  Customized 
Employment  Grants. 

summary:  The  U.S.  Department  of  Labor 
(DOL  or  the  Department),  Office  of 
Disability  Employment  Policy  (ODEP) 
announces  the  availability  of  $3.5 
million  to  award  up  to  seven 
competitive  grants  for  strategic  planning 
and  implementation  activities  designed 
to  improve  the  employment  and  career 
advancement  of  people  with  disabilities 
through  enhanced  availability  and 
provision  of  customized  employment 
services  through  the  new  One-Stop 
delivery  system  established  under  the 
Workforce  Investment  Act  of  1998 
(WL\)  (Pub.  L.  105-220,  29  U.S.C.  2801 
et  seq.). 

This  Customized  Employment  Grant 
program  will  provide  funds  to  selected 
Local  Workforce  Investment  Boards 
(Local  Boards),  or,  if  appropriate,  the 
WIA  grant  recipient  or  fiscal  agent  for 
the  local  area  on  behalf  of  the  Local 
Board.  The  Local  Board  will  be  the  lead 
entity  in  a  consortium/partnership  of 
public  and  private  entities,  to  build  the 
capacity  in  local  One-Stop  Centers  to 
provide  customized  employment 
services  to  those  f>ersons  with 
disabilities  who  may  not  now  be 
regularly  targeted  for  services  by  the 
One-Stop  Center  system.  Grants  funded 
under  this  program  will  also  provide  a 
vehicle  for  Local  Boards  to  systemically 
review  their  policy  and  practices  in 
terms  of  service  to  persons  with 
disabilities,  and  to  incorporate  new  and 
innovative  practices,  as  appropriate. 

Grants  are  for  a  one-year  period  and 
may  be  renewed  for  a  period  of  up  to 
four  additional  years  at  varying  funding 
levels  (see  Section  V)  depending  upon 
the  availability  of  funds  and  the  efficacy 
of  the  project  activities.  All  forms 
necessary  to  prepare  an  application  are 
included  in  this  SGA.  If  another  copy  of 
a  Standard  Form  is  needed,  go  online  to 
http://www.whitehouse.gov/OMB/ 
grants/forms.html. 

DATES:  One  (1)  blue  ink-signed  origiiud, 
complete  grant  application  plus  two  (2) 
copies  of  the  Technical  Proposal  and 
two  (2)  copies  of  the  Cost  Proposal  must 


be  submitted  to  the  U.S.  Department  of 
Labor,  Prociuement  Services  Center, 
Attention  Grant  Officer,  Reference  SGA 
02-13,  Room  N-5416,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210, 
not  later  than  4:45  p.m.  Eastern  Daylight 
Savings  Time  (EDST)  August  12,  2002. 
Hand-delivered  applications  must  be 
received  by  the  Procurement  Services 
Center  by  that  time. 
ADDRESSES:  Applications  must  be 
directed  to  the  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
Attention:  Grant  Officer,  Reference  SGA 
02-13,  Room  N-5416,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Applications  will  not  be  mailed.  The 
Fa«leral  Register  may  be  obtained  from 
your  nearest  government  office  or 
library.  All  applicants  are  advised  that 
U.S.  mail  delivery  in  the  Washington, 
DC  area  has  been  erratic  due  to  the 
recent  concerns  involving  anthrax 
contamination.  All  applicants  must  take 
this  into  consideration  when  preparing 
to  meet  the  application  deadline.  It  is 
recommended  that  you  confirm  receipt 
of  your  application  by  contacting 
Cassandra  Willis,  U.S.  Department  of 
Labor.  Procurement  Services  Center, 
telephone  (202)  693-4570.  prior  to  the 
closing  deadline.  [This  is  not  a  toll-firee 
numb«r). 

Acceptable  Methods  of  Suimiission 

The  application  package  must  be 
received  at  the  designated  place  by  the 
date  and  time  specified  or  it  Mrill  not  be 
considered.  Any  application  received  at 
the  Office  of  Procurement  Services 
Center  after  4:45  p.m..  EDST,  August  12, 
2002,  will  not  be  considered  imless  it  is 
received  before  the  award  is  made  and:. 

1.  It  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  August  12,  2002;  or 

2.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  (2) 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  August  12, 
2002;  or 

3.  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  ^er 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
alx>ve  closing  time  and  date  shall  be 


processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped  or  otherwise 
placed  impression  {not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  place  a  legible  hand  cancellation 
"bulls-eye"  postmark  on  both  the 
receipt  and  the  envelo[>e  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.  S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Services 
Center  on  the  application  wrapper  or 
other  documentary  evidence  or  receipt 
maintained  by  that  office. 

Applications  sent  by  other  delivery 
services,  such  as  Federal  Express,  UPS. 
etc.,  will  also  be  accepted;  however,  the 
applicant  bears  the  responsibility  of 
timely  submission. 

All  applicants  are  advised  that  U.S. 
mail  duivery  in  the  Washington,  DC 
area  has  been  erratic  due  to  concerns 
involving  anthrax  contamination.  All 
applicants  must  take  this  into 
consideration  when  preparing  to  meet 
the  application  deadline.  Therefore,  it  is 
recommended  that  you  confirm  receipt 
of  your  application  by  contacting 
Cassandra  Willis,  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
telephone  (202)  693-4570,  (this  is  not  a 
toll-free  number),  prior  to  the  closing 
deadline.  Persons  who  are  deaf  or  hud 
of  hearing  may  contact  the  Department 
via  the  Federal  Relay  Service,  (800) 
877-8339. 
SUPPl^MENTARY  INFORMATION 

L  Authority 

Consolidated  Appropriations  Act, 
2001,  Pub.  L.  106-554, 114  Stat.  2763, 
A-10,  29  U.S.C.  557(b);  DOL.  HHS, 
Education  &  Related  Agencies 
Appropriations  Act,  2002,  Pub.  L.  107- 
116, 115  Stat.  2177. 

n.  Background 

The  President's  New  Freedom 
Initiative  is  designed  to  increase  the 
number  of  people  with  disabilities  who 
enter,  reenter,  and  remain  in  the 
workforce.  It  is  dedicated  to  increasing 
investment  in  and  access  to  assistive 
technologies,  a  quality  education,  and 
increasing  the  integration  of  Americans 
with  disabilities  into  the  workforce  and 
commimity  life.  The  Workforce 
Investment  Act  of  1998  (WIA)  provides 
the  infrastructure  for  streamlining 
services  and  securing  employment 
through  the  One-Stop  delivery  system. 
WIA  requires  multiple  programs  and 
agencies  (including  state  Vocational 
F^habilitation  agencies)  to:  (a)  Form 
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partnerships  in  this  effort;  (b)  share 
expertise  and  coordinate  resources;  and 
(c)  provide  services  to  assist  people  in 
gaining  and  retaining  employment.  The 
One-Stop  Career  Centers  which 
comprise  this  system  are  in  a  position 
to  expand  employment  opportunities  for 
people  with  disabilities,  thus  ensuring 
that  the  intent  of  the  New  Freedom 
Initiative  is  accomplished.  Under  WIA, 
collaboration  with  multiple  required 
partners^  is  intended  to  create  a 
coordinated  and  streamlined  system  for 
the  customer  seeking  employment.  It  is 
essential  to  involve  additional  states  or 
local  programs  as  partners  with  the  One- 
Stop  Center  to  enable  many  people  with 
disabilities  to  have  an  increased 
opportvmity  for  and  choice  in 
employment.  These  additional  programs 
include,  but  are  not  limited  to,  state 
programs  for  Mental  Retardation  and 
Developmental  Disabilities,  Medicaid, 
Mental  Health  and  Transportation;  State 
Councils  for  Developmental  Disabilities; 
state  assistive  technology  programs. 
Small  Business  Development  Centers 
and  secondary  education  programs. 
While  not  required  partners  imder  WIA, 
these  programs  have  expertise  and/or 
resources  that  can  contribute  to 
expanding  the  employment  and 
business  opportunities  for  people  with 
disabilities.  In  addition,  community 
colleges.  University  Centers  for 
Excellence  in  Developmental 
Disabilities,  business  incubators, 
lending  institutions,  foundations,  faith- 
based  organizations,  and  other  state  or 
local  programs  may  also  be  critical 
partners.  These  agencies  and  programs 
may  not  be  informed  about  the  potential 
for  coordinating  resources  and  expertise 
with  Local  Boards  and  One-Stop  Centers 
in  order  to  increase  employment,  choice 
and  wages  for  people  with  disabilities. 

In  addition,  One-Stop  Centers  may 
elect  to  become  employment  networks 
under  the  Ticket-to- Work  Program  (42 
U.S.C.  1320b-19),  thus  making  it  more 
likely  that  they  will  require  expertise  in 
customized  employment  strategies  in 
order  to  successfully  facilitate 
employment  for  people  with  disabilities 
who  are  recipients  of  Supplemental 
Security  Income  (SSI)  or  Social  Security 


<  Some  of  the  required  partners  are  adult ' 
education  and  literacy  activities  under  Title  II  of 
WIA;  post-secondary  vocational  education  activities 
under  the  Carl  Perkins  Act  (20  U.S.C.  2301  et  seq.); 
vocational  rehabilitation  programs  authorized 
under  title  V  of  the  Workforce  Investment  Act; 
welfere-to-work  programs;  veterans  employment 
and  training  activities,  community  services  block 
grant  employment  and  training  activities:  U.S. 
Department  of  Housing  and  Urban  Development 
employment  and  training  activities;  and  activities 
authorized  under  Title  V  of  the  Older  Americans 
Act  (WIA  sec.  121(b).  29  U.S.C.A.  2841(b).  20  CFR 
662.200). 


Disability  Insurance  (SSDI).  The  Ticket- 
to- Work  is  providing  increased 
employment  opportunities  for  people 
with  disabilities  who  receive  SSI  and/or 
SSDI  benefits  by  addressing  some  of  the 
major  barriers  encountered  by  these 
individuals  as  they  attempt  to  gain  or 
regain  employment.  Approximately 
ei^t  million  people  with  disabilities 
receive  SSI  and/or  SSDI  benefits. 
According  to  the  U.S.  General 
Accounting  Office,  less  than  one  percent 
of  these  individuals  leave  the  rolls  each 
year  as  a  result  of  paid  employment.  Of 
those  who  do  leave,  about  one-third 
retmn  within  three  years.  The  Ticket-to- 
Work  program  provides  a  variety  of 
work  incentives,  including  greater 
choices  of  needed  employment  services, 
the  continuation  of  Medicare  eligibility 
for  SSDI  recipients  and,  at  state  option, 
health  coverage  under  the  Medicaid 
program  to  certain  workers  with 
disabilities,  either  by  permitting  them  to 
purchase  Medicaid  coverage  or  by 
extending  Medicaid  eligibility  to  them 
without  diaige.  As  a  result,  there  is 
unprecedented  opportunity  for  these 
individuals  to  enter,  or  return  to  the 
workforce.  Increasing  numbers  oT 
individuals  with  disabilities  will  be 
approaching  their  local  One-Stop 
Centers  for  assistance. 

Many  strategies  exist  for  securing 
integrated,  competitive  employment  for 
people  with  disabilities,  including 
people  who  previously  might  have  been 
considered  "nonfeasible"  for 
employment,  and  people  who  have  been 
segregated  in  institutions,  nursing 
homes,  and  day  activity  programs. 
Attitudes  are  changing  about  the 
abilities  of  people  with  significant 
disabilities  to  work  in  a  variety  of  jobs, 
industries,  and  levels.  Many  exemplary 
practices  and  promising  strategies  have 
emerged  through  decades  of  research 
and  demonstration  projects,  and 
through  other  public  and  private 
activities  promoting  increased  choice 
and  self-determination  for  people  with 
disabilities.  These  include  a  variety  of 
approaches  such  as  supported 
employment;  supported 
entrepreneurship;  individualized  job 
development;  job  carving  and 
restructuring;  use  of  personal  agents 
(including  individuals  with  disabilities 
and  family  members);  development  of 
micro-boards,  micro-enterprises, 
cooperatives  and  small  businesses;  and 
use  of  personal  budgets  and  other  forms 
of  individualized  fimding  that  provide 
choice  and  control  to  the  person  and 
promote  self-determination.  These  and 
other  innovations  hold  the  promise  of 
dramatically  increasing  both 
employment  and  wages  for  people  with 


disabilities,  in  part  by  increasing  their 
choices  for  integrated,  competitive 
employment,  business  ownership, 
micro-enterprise  development, 
entrepreneurship,  and  other 
employment  options  that  were 
previously  seldom  available.  An 
important  focus  of  these  innovations  has 
been  on  providing  non-stereotypical 
jobs  that  provide  increased  earnings, 
benefits,  and  career  advancement 
potential  for  people,  with  significant 
disabilities.  There  is  a  substantial  need 
for  a  sustained  and  coordinated 
initiative  to  build  professional 
competency  within  One-Stop  Centers 
and  their  partners,  including  service 
providers  and  employers,  about  the  use 
of  customized  employment  strategies. 

Additionally  there  is  a  need  to:  (1) 
Effectively  expand  the  availability  of 
personal  agents,  job  development 
expertise,  and  other  strategies  for 
achieving  customized  employment  for 
people  with  disabilities;  (2)  increase  the 
number  of  eligible  training  providers 
who  can  provide  customized 
employment  assistance;  (3)  provide 
information,  technical  assistance, 
training  and  strategic  planning  that 
focuses  on  integrating  customized 
employment  strategies  into  the 
workforce  investment  system;  (4) 
develop  ongoing  linkages  with 
employers  and  professional  and 
business  service  organizations  and  trade 
associations,  and  market  to  employers 
the  abilities  of  people  with  disabilities 
to  work  in  a  variety  of  jobs;  (5) 
coordinate  all  necessary  employment 
and  related  supports  from  WIA  partners 
and  other  essential  programs  that  are 
not  required  partners  imder  WIA;  and, 
(6)  research  and  demonstrate  alternative 
methods  of  determining  effective 
performanqe  by  the  workforce 
investment  system  in  terms  of  service  to 
people  with  disabilities. 

Tnis  SGA  is  designed  to  award 
strategic  planning  and  implementation 
grants  for  customized  employment  to 
develop  and/or  expand  the  capacity  of 
local  workforce  systems  to  provide 
meaningful  and  effective  opportunity 
through  One-Stops  for  all  persons  with 
disabilities  addresses  the  first  of  these 
activities. 

The  U.S.  Department  of  Labor  also 
offers  Work  Incentive  Grants  designed 
to  enhance  service  delivery  throughout 
the  National  One-Stop  delivery  system 
for  people  with  disabilities.  Recognizing 
that  the  One-Stop  system  generally  has 
limited  capacity  to  serve  people  with 
disabilities  in  the  comprehensive  nature 
envisioned  under  the  WIA.  the  Work 
Incentive  Grant  program  has  multiple 
goals  which  include  but  are  not  limited 
to:  (1)  Establishing  the  capacity  for 
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coordinated,  seamless  service  delivery 
to  this  client  group  for  the  many 
programs  and  services  which  typically 
impact  their  entry  or  retention  in  the 
workforce;  (2)  Increasing  the  availability 
of  assistive  technology  in  One-Stop 
Centers;  (3)  Ensuring  the  availability  of 
trained  One-Stop  staff  to  serve  people 
with  disabilities;  (4)  Assuring  outreach 
and  marketing  of  One-Stop  services  to 
the  disability  community:  and  (5) 
Establishing  or  expanding  linkages  with 
public  and  private  providers  of  this 
client  Work  Incentive  Grants  were 
awarded  in  the  last  two  fiscal  years,  as 
a  continuing  and  on-going  process  of 
building  the  One-Stop  infrastructure  to 
most  e&ctively  meet  the  needs  of 
customers  with  disabilities.  The  Work 
Incentive  Grants  are  complementary  yet 
distinct  from  the  Customized 
Employment  demonstration  grants 
offered  in  this  SGA.  The  Work  Incentive 
Grants  support  systemic  change  through 
capacity  building  of  the  One-Stop 
infrastructure,  whereas  these 
Customized  Employment  Grants  will 
serve  as  models  of  comprehensive 
service  delivery  which  extends  beyond 
WIA  programs  and  services  for 
individuals  with  disabilities  who  are  the 
most  disenfranchised  under  current 
service  delivery  systems. 

This  SGA  is  designed  to  develop 
comprehensive  models  of  direct  service 
delivery  in  the  context  of  a  One-Stop 
setting  for  individuals  with  disabilities 
with  the  greatest  barriers  to 
employment,  many  of  whom  have  never 
been  employed,  are  limited  to 
subsidized  employment, 
underemployed,  or  may  be  considered 
unable  to  be  employed.  The  Customized 
Employment  grants  will  involve  cutting 
edge  approaches  such  as  use  of 
customized  employment  strategies  and 
active  involvement  of  essential 
programs  of  both  mandated  and  non- 
mandated  partners  of  the  workforce 
system. 

m.  Purpoee 

The  purpose  of  this  initiative  is  to 
maximize  the  capacity  of.  and  outcomes 
frt>m,  One-Stop  Centers  and  their 
partners  to  effectively  serve  people  with 
disabilities  through  customized 
employment  strategies,  and  to  integrate 
those  strategies  into  the  policy  and 
practice  of  the  One-Stop  and  its  partners 
in  order  to  increase  employment,  choice 
and  wages  for  people  with  disabilities. 

For  piuposes  of  this  solicitation  the 
Department  has  chosen  to  specifically 
target  the  development  and  provision  of 
customized  employment  to  those  people 
with  disabilities  identified  in  this 
section.  However,  the  Department 
expects  that  once  capacity  for  using 


customized  employment  strategies  is 
developed  or  enhanced,  the  One-Stop 
Centers  and  their  partners  can  expand 
use  of  these  strategies  to  other  groups  of 
people  with  (and  without)  disabilities. 

For  purposes  of  this  solicitation,  the 
target  groups  are  people  with 
disabilities  who  are  either  imemployed 
or  under-employed  and  are:  (1) 
Receiving  Supplementary  Security 
Income  (SSI)  and/or  Social  Security 
Disability  Insurance  (SSDI):  or  (2) 
Participating  in  day  programs  (such  as 
day  habilitation,  day  activity  or  day 
health  programs)  or  participating  in 
facility-based  or  communi^ 
employment  and  earning  less  than 
minimum  wage;  or  (3)  Participating  in 
segregated  emplojrment  and  choosing  to 
move  to  integrated,  competitive 
employment;  or  (4)  Awaiting 
employment  services  and  supports 
following  a  move  frtim  a  residential 
facility,  or  as  part  of  a  plan  to  move  into 
a  community  imder  the  Supreme  Court 
decision  in  Olmstead  v.  L.C.  by  Zimring. 
527  U.S.  581(1999);  or  (5)  Transitioning 
from,  or  preparing  to  transition  frt>m, 
secondary  school  under  a  transition 
plan  under  part  B  of  the  Individuals 
with  Disabilities  Education  Act,  as 
amended  (20  U.S.C.  1400  et  seq.).  and 
who,  without  access  to  customized 
employment  strategies,  would  likely  be 
referred  to  one  of  the  environments 
identified  in  (2),  (3)  or  (4)  above,  but 
who  prefers  integrated,  competitive 
employment  or  self-employment. 

For  purposes  of  this  solicitation, 
customized  employment  means 
individualizing  the  employment 
relationship  between  employees  and 
employers  in  ways  that  meet  the  needs 
of  both.  It  is  based  on  an  individualized 
determination  of  the  strengths,  needs, 
and  interests  of  the  person  with  a 
disability,  and  is  also  designed  to  meet 
the  specific  needs  of  the  employer.  It 
may  include  employment  developed 
through  job  carving,  self-employment  or 
entrepreneurial  initiatives,  or  other  )ob 
development  or  restructuring  strategies 
that  result  in  job  responsibiUties  being 
customized  and  individually  negotiated 
to  fit  the  needs  of  individuals  with  a 
disability.  Customized  employment 
assiunes  the  provision  of  reasonable 
accommodations  and  supports 
necessary  for  the  individual  to  perform 
the  functions  of  a  job  that  is 
individually  negotiated  and  developed 

IV.  SUtement  of  Worii 

Eligible  applicants  for  these  grants  are 
Local  Workforce  Investment  Boards 
(Local  Boards)  or,  if  appropriate,  the 
WIA  grant  recipient  or  fiscal  agent  for 
the  local  area  on  behalf  of  the  Local 
Board  under  the  Workforce  Investment 


Act.  The  Local  Board  may  enter  into 
numerous  partnerships  with  other 
public  and  private  entities,  consistent 
with  the  proposed  activities  of  the  grant. 

Grantees  must  implement  training 
and  staff  development  activities  and    . 
demonstration  projects  designed  to 
develop  organizational  capacity  to  serve 
people  with  disabilities  in  One-Stop 
Centers.  These  projects  must  develop 
professional  competency  in  customized 
emplo)rment  strategies  and  serve 
targeted  people  with  disabilities. 
Workforce  investment  system  partners 
and  other  non-required  but  essential 
programs  must  be  included  in  this 
effort.  Grantees  must  integrate 
customized  employment  strategies  with 
the  existing  services  available  through 
the  One-Stop  Center  and  its  partners, 
including  through  demonstrating 
alternative  methods  of  measuring 
performance  within  the  Once-Stop 
environment.  The  result  of  these  efforts 
will  be  an  increase  in  employment, 
choice,  and  wages  for  people  with 
disabilities  through  the  use  of 
customized  employment,  and  the 
systemic  evaluation  and  modification, 
as  appropriate,  of  policies  and  practices 
to  ensure  that  customized  employment 
strategies  for  people  with  disabilities  are 
systemically  included  in  the  services 
available  tburough  the  One-Stop  Center. 

Grantees  must  demonstrate 
coUaborative  activities  across  relevant 
stakeholder  groups,  including  both 
required  and  non-required  One-Stop 
partners,  persons  with  disabilities,  their 
parents  and  other  family  members, 
advocates,  employers,  community 
rehabilitation  agencies,  and  others  as 
appropriate^. 

Grantees  must: 

1.  Develop  professional  competency 
and  capacity  for  implementing  a  variety 
of  innovative  and  promising  practices 
through  customized  employment; 

2.  Mobilize  needed  services  and 
supports: . 

3.  Implement  systems  change 
demonstrations:  and. 

4.  Implement  other  initiatives  to    - 
ensure  that  these  innovations  and 
promising  practices  become  part  of  the 
menu  of  services  available  through  the 
workforce  investment  system. 

Grantees  must  develop  employment 
opportunities  in  a  variety  of  jobs, 
industries  and  at  a  variety  of  levels, 
including  self-employment  and 
entrepreneiuship.  based  on  the 
strengths,  needs  and  desires  of  the 


'  Thes«  partners  may  become  a  subgroup  or  an 
advisory  group  of  the  Local  Board.  They  may  be 
speciRcally  charged  with  coordinating  funding, 
resources  and  expertise  in  order  to  increase 
customized  employment  for  people  with  disabilities 
in  the  community. 
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individual  with  a  disability.  They  must 
organize  services  and  supports  in  ways 
that  provide  informed  choice  and 
promote  self-determination.  In  addition, 
grantees  must  establish  employer 
involvement;  track  and  respond  to 
customer  service  and  satisfaction  for 
both  persons  with  disabilities  and 
employers;  and  provide  services, 
including  follow-up  services  to  ensure 
job  retention  and  career  development. 

It  is  expected  that  each  grantee  will 
become  a  "model"  for  both  the  state  and 
the  Nation  in  terms  of  demonstrating 
effective  linkages  and  strategies  through 
the  One-Stop  Center  system.  These 
models  will  demonstrate  successful 
strategies  for  customized  employment 
for  people  with  disabilities  which  result 
in  increased  employment  and  wages. 
Each  grantee  must  also  review  policy 
and  practice  as  it  relates  to  people  with 
disabilities,  including  researching 
alternative  methods  for  performance 
accoimtability  that  are  relevant  to  the 
characteristics  of  this  population. 

Grantees  must  pursue  the  following 
objectives: 

1 .  Develop  and  implement  strategic 
planning  and  implementation  activities 
across  the  One-Stop  required  partner 
programs  as  identified  in  the  Workforce 
Investment  Act,  (WL\  sec.  121(b).  29 
USCA,  2841(b)  (such  as  Vocational 
Rehabilitation  and  others  as 
appropriate)  as  well  as  other  essential 
programs  (such  as  Medicaid,  Medicare. 
Mental  Health,  Transportation.  Small 
Business  Development  Centers,  State 
Councils  on  Developmental  Disabilities, 
community  colleges,  benefits  counseling 
and  assistance  programs,  lending  and 
financial  institutions),  whose  expertise, 
services,  and/or  funds  could  contribute 
to  employment  services  and  supports 
needed  by  people  with  disabilities  in 
order  to  secure  customized 
employment. 

2.  Develop  local  and  statewide  policy 
initiatives  to  ensure  that  customized 
employment  and  multiple  innovative 
strategies  and  promising  practices 
become  part  of  the  menu  of  services 
available  to  people  with  disabilities 
including  investigating  alternative 
methods  for  performance  accountability 
that  consider  the  characteristics  of  the 
population. 

3.  Develop  and  document  the 
increased  capacity  of  the  One-Stop 
system,  including  WIA  required 
partners,  community  providers  of 
emplojrment  services,  and  other 
essential  programs,  to  provide 
customised  employment  for  persons 
with  disabilities.  Such  capacity  includes 
enhancing  collaboration  between 
required  WIA  partners  and  building 


new  collaborative  initiatives  with  other 
essential  programs. 

4.  Develop  and  document  the  capacity 
of  the  One-Stop  system  to  increase  the 
wages  of  people  with  disabilities  who 
are  currently  working  at  less  than 
minimum  wage  through  the  use  of 

.customized  employment  strategies. 

5.  Develop  an  increased 
understanding  by  One-Stop  Centers' 
staff  about  health  care,  work  incentives, 
benefits  planning,  "tickets"  and  other 
provisions  under  the  Ticket-to- Work 
and  Work  Incentives  Improvement  Act 
of  1999  (42  use  1320b-19  et  seq.);  and 
document  increased  use  of  these 
programs  by  the  One-Stop  Center  and  its 
partner  programs  to  secure  customized 
employment  for  recipients  of  SSI  and/or 
SSDI  who  are  entering  the  workforce  or 
returning  to  work. 

6.  Document  the  increasing  use  of 
resources  from  a  number  of  system 
partners  and  other  essential  programs, 
including  providing  individual  budgets 
(e.g.,  individual  training  accounts/ 
contractual  services;  tickets;  vouchers; 
and  other  sources  of  individualized 
funding  or  personal  funding  accounts) 
for  persons  with  disabilities  to  obtain 
customized  employment. 

7.  Develop  and  leverage  linkages  with 
other  state  and  local  initiatives  that 
provide  services  and  supports  for 
people  with  disabilities  (including,  but 
not  limited  to,  state  systems  change 
efforts  which  promote  systems 
improvement  and  comprehensive 
coordination:  initiatives  involving 
health  care;  benefits  planning  and 
assistance;  housing;  transportation; 
education;  supported  employment: 
small  business  development; 
technology-related  assistance;  initiatives 
of  private  foundations:  and  faith-based 
programs  and  others  as  appropriate). 

8.  Educate  relevant  staiceholders, 
including  state  and  local  policymakers 
and  systems  personnel,  about  needed 
changes  in  policy  and  practice  in  order 
to  increase  customized  employment  and 
wages  for  people  with  disabilities. 

9.  Organize  education  activities  to 
enable  customized  employment  and 
personalized  supports  to  become 
available  and  used  in  local 
communities,  including  (as  appropriate) 
activities  necessary  to  secure  adoption 
of  the  Medicaid  buy-in  in  the  state. 

10.  Develop  ongoing  linkages  with 
employers,  and  their  professional 
business  and  service  organizations  and. 
trade  associations  as  appropriate; 

11.  Collaborate  with  tiie  national 
.  technical  assistance  cooperative 

agreement  funded  by  the  ODEP  to 
provide  assistance  and  training  on 
increasing  employment  for  adults  with 
disabilities. 


12.  Identify  and  pursue  other 
activities,  as  appropriate,  to  achieving 
the  goals  of  these  grants. 

13.  Provide  ongoing  evaluation  of   ' 
project  activities. 

Funds  must  be  used  in  a  flexible 
manner,  as  determined  appropriate  by 
input  from  stakeholders  and  identified 
needs.  However,  grantees  must  spend 
grant  funds  on  activities  that  meet  the 
requirements  delineated  in  this  SGA, 
including  the  requirements  for  outcome 
and  evaluation  data.  Moreover,  the 
grantee  must  adhere  to  the  allowable 
cost  and  administrative  requirements  of 
Federal  statutes,  regulations, 
administrative  requirements,  and  OMB 
Circulars.  Activities  may  include  the 
following: 

1 .  Necessary  staffing  across  agencies 
to  implement  grantee  activities  and 
otherwise  demonstrate  effective 
partnerships  and  interactions  necessary 
to  effectively  leverage  resources  and 
expertise  from  partnering  systems  and 
programs. 

2.  Outreach  to  relevant  stakeholders. 

3.  Strategic  planning. 

4.  Demonstration  activities  which 
provide  methods  to  increase  the 
employment,  choice,  and  earning 
potential  of  people  with  disabilities  that 
are  designed  for  systemic  inclusion 
(including  but  not  limited  to 
demonstrating  the  use  of  individual 
training  accounts  or  contractual 
services,  tickets,  and  individual 
budgeting  initiatives;  economic 
stimulus  activities  including  low- 
interest  loans  for  person-centered  micro- 
boards  focused  on  increasing  economic 
prosperity  for  specific  individuals  with 
disabilities;  entrepreneurial 
employment  initiatives  that  are 
consumer-owned  or  operated; 
demonstrations  of  innovation  and 
cutting-edge  strategies  providing 
personal  control,  choice  and  customized 
assistance  resulting  in  employment, 
including  business  ownership,  micro- 
enterprise  development  or  development 
of  cooperatives  for  persons  with 
disabilities;  and  other  supports  needed 
by  specific  individuals  with  disabilities 
to  increase  choice  and  wages  in 
employment). 

5.  Other  activities  necessar>'  to 
address  needs  and  achieve  goals 
identified  through  strategic  planning 
and  implementation,  including 
collection  of  necessary  data  and 
evaluation. 

6.  Collaboration  with  the  education 
system,  parents  and  families  to  ensure 
transition  of  young  people  with 
disabilities  from  school  to  customized 
employment  or  training,  and 
documentation  of  the  outcomes  of  such 
efforts. 
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7.  Training  and  education  activities 
(including  training  regarding  Medicaid 
buy-in  provisions  and  other  policy 
implications  for  increasing  employment 
through  state  activities)  designed  to 
further  the  goal  of  increasing 
customized  emplojrment  for  persons 
with  disabilities.  These  training 
activities  include  the  education  of  One- 
Stop  and  partner  personnel;  state 
systems  personnel  and  policymakers: 
developing  and  disseminating 
educational  information  and  materials: 
and  otherwise  promoting  policy  and 
practice  to  increase  the  wide  spread 
community-based  use  of  customized 
employment  strategies  and  personalized 
supports. 

8.  Researching  and  demonstrating 
alternative  methods  of  measuring  WIA 
performance  outcomes  that  consider  the 
various  characteristics  of  people  with 
disabilities  and  developing 
demonstrations  of  performance 
measures  that  dociunent  new  methods 
for  measuring  program  effectiveness; 
and  coordinating  the  availability  of  and 
access  to  assistive  technology. 

9.  Establishing  connections  to  and 
collaborating  with  other  entities, 
including  employers,  lending  and 
financial  institutions,  foimdations,  faith- 
based  organizations,  institutions  of 
higher  education,  consumer  and  family 
organizations,  small  business 
development  centers  and  others,  as 
appropriate,  to  further  customized 
employment  opportunities  for  persons 
with  disabilities  in  local  communities. 

10.  Educating  the  media  and  the 
general  public  about  successful 
strategies  for  and  the  benefits  of 
securing  employment  for  people  with 
disabilities.  This  will  assist  in  obtaining 
long-term  support  for  continuation  of 
grantee  activities  following  completion 
of  funding. 

11.  Increasing  the  availability  of 
personal  agents  and  job  development 
personnel  offering  customized  services 
through  customw-controlled  approaches 
that  result  in  cunomized  employment 
(including  demonstrating  effectiveness 
of  paying  fainily  members  and/or  other 
individuals  with  disabilities  to  serve  as 
personal  agents  when  selected  by  the 
individual  with  a  disability  to  assist  in 
negotiating  and  implementing 
employment  plany  and  services). 

12.  Assisting  community  providers  of 
segregated  employment  services  to 
develop  integrated,  competitive  options 
for  individuals  with  disabilities, 
including  implementation  of  conversion 
and  other  organizational  change 
initiatives  conducted  with  segregated 
provider  programs  that  wish  to  change 
their  services  to  integrated  employment. 


Upon  the  award  of  a  grant,  grantees 
must  begin  a  strategic  planning  and 
implementation  process  that  will 
address  multiple  components  of  needed 
change.  Planning,  implementation  and 
ongoing  evaluation  for  continuous 
intprovement  are  expected  to  be 
implemented  from  year  one  in 
recognition  that  dynamic  planning  will 
occur  and  evolve  over  time.  By  the  end 
of  year  five,  it  is  expected  that  a  more 
long-term  strategic  plan  vnll  be  in  place 
for  expanding  the  availability  and 
provision  of  customized  employment, 
and  for  systemically  revising  policies 
and  practices  consistent  wim  this  goal. 
All  grantees  must  provide  a  detailed 
management  plan  for  project  goals, 
objectives  and  activities. 

All  grantees  must  collect  and  provide 
to  the  DOL  information  on  the 
individuals  with  disabilities  served 
under  this  grant  who  secure 
employment  through  use  of  customized 
strategies  (including  information  on 
types  of  jobs,  wages  and  benefits 
secured  by  specific  individuals  with 
disabilities,  and  other  areas  addressed 
through  the  linkages  and  networks 
facilitated  by  grant  activities.)  Grantees 
must  support  the  travel  cost  associated 
with  sending  at  least  one  representative 
to  the  annuu  ODEP  Grantees'  training 
conference,  to  be  held  in  Washington, 
DC. 

All  grantees  must  agree  to  cooperate 
with  an  evaluation  to  be  conducted  by 
the  Department  of  Labor.  DOL  will 
arrange  for  and  conduct  this  evaluation 
of  the  outcomes,  impacts,  and 
accomplishments  of  each  funded  grant 
as  a  way  to  measure  the  overall 
effectiveness  of  ODEP's  grant  program. 
Grantees  must  agree  to  make  available 
records  on  all  parts  of  grant  activity, 
including  participant  employment  and 
wage  data,  and  to  provide  access  to 
personnel,  as  specified  by  the 
evaluator(s),  under  the  direction  of  the 
Department.  This  independent 
evaluation  is  separate  from  the  ongoing 
evaluation  for  continuous  improvement 
required  of  the  grantee  for  grant 
implementation. 

V.  Funding  AvailabiUty 

The  Department  of  Labor  anticipates 
awarding  up  to  seven  grants  with  a 
range  of  between  $400,000  and  $750,000 
each.  These  awards  will  be  for  a  one- 
year  period  and  may  be  renewed 
annually  for  up  to  four  additional  years 
for  a  total  of  five  years  depending  upon 
the  availability  of  funds  and  the  efficacy 
of  the  grant  activities,  established 
throu^  reviews  conducted  by  the 
Department  of  Labor  or  its  designee. 
Proposals  must  include  budgetary 
information  for  a  five-year  period.  The 


funding  for  Years  Four  and  Five  will  be 
at  successively  lower  levels,  with 
funding  during  Year  Four  could  be  at  up 
to  80  percent  of  third-year  funds  and 
during  Year  Five  at  60  percent  of  the 
third  years  funds.  Grantees  are  expected 
to  use  this  grant  as  seed  money  to 
develop  other  public  and  private 
resources  in  order  to  ensure 
sustainability  of  grant  activities 
following  completion  of  the  funding 
period. 

Fimds  must  not  be  used  for  modifying 
buildings  or  equipment  for  physical 
accessibility,  although  the  strategic 
planning  should  address  how  resources 
will  be  leveraged  for  such  purposes 
bom  other  sources,  as  appropriate. 

VI.  Eligible  Applicants 

Eligible  applicants  for  these  grants  are 
restricted  to  Local  Workforce 
Investment  Boards  (Local  Boards)  or,  if 
appropriate,  the  WIA  grant  recipient  or 
fiscal  agent  for  the  local  area  on  behalf 
of  the  Local  Board  as  established  under 
the  Workforce  Investment  Act  (WIA 
sec.117,  U.S.C.A.  2832).  The  Local 
Board  may  coordinate  numerous 
partnerships  with  other  public  and 
private  entities,  consistent  with 
proposed  activities  of  the  grant  and 
applicable  administrative  reauirements. 

The  U.S.  Department  of  Labor 
encoiuages  Local  Boards  to  join  with 
other  State/local  entities  and  public/ 
private  non-profit  organizations.  Such 
entities  and  organizations  could  include 
state  programs  for  Vocational 
Rehabilitation,  Mental  Health, 
Medicaid,  Mental  Retardation/ 
Developmental  Disabilities,  Housing 
and/or  Transportation;  State  Councils 
on  Developmental  Disabilities: 
Protection  and  Advocacy  Programs; 
University  Centers  for  Excellence  in 
Developmental  Disabilities;  institutions 
of  higher  education;  Centers  for 
Independent  Living  (CIL's);  disability 
advocacy  and  provider  oi^ganizations; 
organizations  of  parents;  federally- 
funded  disability  grant  entities;  Small 
Business  Development  Centers; 
coofwratives  and  micro-enterprises; 
lending  and  financial  institutions; 
training  programs;  media  and  marketing 
agencies:  employers;  foimdations;  grass 
roots  community,  industry,  and  faith- 
based  programs;  and  other  organizations 
or  programs  which  provide  or  support 
services  and/or  advocacy  for  people 
with  disabilities.  Letters  of  support  and 
commitment  frt>m  these  programs  must 
be  included  in  the  Appendix  of  the 
proposal.  Indian  and  Native  American 
Tribal  entities,  or  consortia  of  Tribes, 
may  apply  for  these  grants.  These  grants 
could  involve  coordination  of  services 
and  enhancement  to  a  One-Stop  system 
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approach  for  people  with  disabilities  in 
a  specific  Indian  commimity  or  covering 
multiple  Tribal  entities  which  may  cut 
across  multiple  States  and/or  workforce 
investment  areas.  Grants  to  Indian  and 
Native  American  tribal  grantees  are 
treated  differently  because  of 
sovereignty  and  self-governance 
established  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  allowing  for  the 
government  to  government  relationship 
between  the  Federal  and  Tribal 
Governments. 

According  to  section  18  of  the 
Lobbying  Disclosure  Act  of  1995,  an 
organization,  as  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986,  that  engages  in  lobbying 
activities  will  not  be  eligible  for  the 
receipt  of  federal  funds  constituting  an 
award,  grant,  or  loan.  See  2  U.S.C.  1611; 
26  U.S.C.  506(c)(4). 

Vn.  Application  Contents 

There  are  three  required  Parts  and  an 
Appendix  of  the  application. 
Requirements  for  each  Part  are  provided 
in  this  application  package,  as  are  all 
required  forms. 

Part  I — Project  Financial  Plan  (Budget) 
Part  II^-Executive  Summary 
Part  in — Project  Narrative 
Appendices — Letters  of  Commitment/ 

Support,  Resumes,  etc. 

General  Requirements 

A  cover  letter,  one  completed  blue  ink 
signed  original  SF  424  grant  application 
with  two  (2)  copies.  Proposals  must  be 
submitted  by  the  applicant  only.  Page 
limits  do  not  apply  to  the  Project 
Financial  Plan,  the  Executive  Summary, 
or  the  Appendices  (assurances,  resumes, 
bibliography  or  references  as 
appropriate,  and  letters  of  support.)  A 
font  size  of  at  least  twelve  (12)  point  is 
required  throughout. 

Part  I — Project  Financial  Plan  (Budget) 

To  be  considered,  applications  must 
include  a  detailed  financial  plan  which 
identifies  by  line  item  the  budget  plan 
designed  to  achieve  the  goals  of  this 
grant.  The  Project  Financial  Plan  must 
contain  the  SF-424,  Application  for 
Federal  Assistance,  (Appendix  A)  and 
an  SF— 424A  Budget  Information  Sheet 
(Appendix  B).  The  Project  Financial 
Plan  (Budget)  must  include  on  a 
separate  page  a  detailed  cost  analysis  of 
each  line  item.  Justification  for 
administrative  costs  must  be  provided. 
Approval  of  a  budget  by  DOL  is  not  the 
same  as  the  approval  of  actual  costs. 
The  individual  signing  the  SF— 424  on 
behalf  of  the  applicant  must  represent 
and  be  able  to  bind  the  responsible 
financial  and  administrative  entity  for  a 


grant  should  that  application  result  in 
an  award. 

Part  11— Executive  Summary 

The  application  must  contain  an 
Executive  Summary  limited  to  no  more 
than  two  (2)  single-spaced,  single-sided 
pages  which  are  not  included  in  the 
overall  page  limit.  Each  application 
must  provide  a  grant  synopsis  which 
identifies  the  following: 

1.  The  applicant; 

2.  The  consortium  partners;  the 
organizations  or  systems  they  represent; 
and  their  role  in  grant  implementation; 

3.  Data  on  people  with  disabilities  in 
the  area,  including,  to  the  extent  it  is 
available,  information  about  the  target 
group  for  this  solicitation  and  other  data 
relevant  to  the  proposed  grant; 

4.  The  geographic  service  area  of  the 
Local  Board: 

5.  The  planned  period  of  performance 
(projected  annually  through  a  five  year 
cycle,  assuming  grant  renewals  awards): 

6.  The  actions  already  taken  by  the 
One-Stop  system  in  the  local  area  to 
address  the  needs  of  people  with 
disabilities,  including  activities  related 
to  increasing  availability  of  customized 
employment  and  leveraging  resources 
and  expertise  across  non-required 
partners  of  the  One-Stop  Centers; 

7.  A  brief  statement  of  the  goals  of  the 
proposal  and  how  they  will  be  achieved: 
and, 

8.  Assurances  of  commitment  in 
support  of  this  proposal  from  the  fiscal 
agent  and  all  partner  agencies. 

Part  III — Project  Narrative 

The  Grant  Narrative  should  provide 
complete  information  on  how  the 
applicant  will  address  the  requirements 
of  this  SGA  and  is  limited  to  no  more 
than  75  double-spaced,  single-sided, 
numbered  pages  (not  including 
Appendices).  Each  application  must 
provide,  in  response  to  the  objectives  of 
this  SGA,  a  comprehensive  strategy  and 
implementation  plan  for  developing 
capacity  and  providing  customized 
employment  through  tfie  One  Stop 
system. 

Appendix— Letters  of  Support  and/or 
Commitment,  Resumes 

Vm.  Evaluation  Criteria/Selection 

A.  Evaluation  Criteria:  The  Project 
Narrative  should  address  the  following 
evaluation  elements: 

1.  Statement  of  Need  (10  Points) 

Applicants  must  include  in  their 
proposed  plan  the  following  items. 

a.  The  current  employment 
circumstances  facing  people  with 
disabilities  in  the  area  to  be  served, 
including  barriers,  programs  and 


resoiut:es,  systems  and  activities  that 
could  be  leveraged  to  address  needed   ' 
changes. 

b.  The  niunber  of  persons  with 
disabilities  in  the  area  who  fit  the  other 
requirements  of  the  defined  target  group 
of  persons  with  disabilities  who  may  be 
served  imder  this  grant. 

c.  Related  issues  that  need  to  be 
addressed  in  order  to  develop  and/or 
enhance  capacity  of  the  One-Stop 
system  to  use  customized  employment 
strategies  to  increase  employment, 
choice  and  wages  for  persons  with 
disabilities,  including  the  contribution 
the  proposed  grant  will  make  to 
influence  systemic  changes  in  the  local 
workforce  system. 

2.  Comprehensive  Strategy  for  Strategic 
Planning  and  Implementation  To  Build 
Capacity  for  Customized  Employment 
(25  points) 

Applicants  must  include  in  their 
proposed  plan  the  following  items. 

a.  The  technical  plan  to  implement 
the  purpose  and  objectives  of  this  SGA 
to  enhance  the  capacity  of  the  workforce 
investment  system  to  increase 
employment,  choice  and  wages  for 
persons  with  disabilities  through  the 
use  of  customized  employment 
strategies  and  to  ensure  that  such 
strategies  are  systemically  included  in 
the  policy  and  practice  of  the  One-Stop 
Centers). 

b.  The  plan  for  developing, 
implementing  and  expanding  the 
availability  and  use  of  customized 
employment  strategies  throughout  the 
WIA  system  of  required  partners  and 
non-required  programs. 

c.  The  plan  for  now  the  expertise  of 
the  State  Vocational  Rehabilitation 
program  will  be  used. 

d.  The  plan  to  involve  appropriate 
private  entities,  including  but  not 
limited  to  community-based 
organizations  and  faith-based 
organizations,  as  appropriate. 

e.  The  plan  for  reaching  people  with 
disabilities  and  their  families,  including 
their  involvement  in  grant  design  and 
implementation. 

f.  The  plan  for  gaining  support  and 
assistance  of  area  employers. 

g.  The  plan  for  meeting  the  needs  of 
individuals  with  disabilities  from 
diverse  cultures  and/or  ethnic  groups.   • 

h.  The  plan  for  expanding  the  use  of 
customized  employment  strategies  over 
time  to: 

1.  All  groups  of  persons  with 
disabilities  targeted  under  this 
solicitation;  and 

2.  Other  groups  of  individuals  with 
disabilities  (such  as  individuals  who  are 
receiving  TANF  benefits)  following 
completion  of  the  grant; 
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i.  The  plan  for  leveraging  resources 
over  time  in  order  to  ensiire  grant 
sustainability  upon  completion  of 
funding,  including  the  plan  for 
implementing  grant  activities  during 
years  four  and  five  at  80%  and  60% 
funding,  respectively. 

j.  The  plan  for  responding  to  the 
measiUBS  by  which  program  success 
will  be  evaluated. 

k.  The  plan  for  marketing  to  and 
involving  employers,  and  professional 
and  business  service  organizations,  and 
trade  associations  as  appropriate. 

3.  Collaboration  and  Coordination  (15 
Points) 

Applicants  must  include  in  their 
proposed  plan  the  following  items. 

a.  Demonstrations  of  support  and 
commitment  from  key  organizations  and 
individuals  who  advocate  through  or  on 
behalf  of  persons  with  disabilities  to 
participate  in  this  effort. 

b.  Dsmonstrations  of  support  and 
commitment  bom  One-Stop  partners 
and  non-required  but  essential 
programs. 

c.  Demonstrations  of  support  from 
area  employers  and  employer 
organizations  and  evidence  of  their 
interact  in  partidpatinfi  in  this  effort. 

d.  Demonstrations  of  supp<nt  from 
persons  with  disabilities  and  their 
lunilies  for  implementation  of  the 
proposed  activities. 

e.  Commitment  to  cooperate  with 
ODEP's  planned  technital  assistance 
initiative  in  a  joint  effort  to  develop 
capacity  and  disseminate  promising 
practices  so  that  the  national  workforce 
system  can  profit  from  this  experience. 

4.  Quality  of  Grant  Personnel  (15  PeinU) 

Applicants  must  include  in  their 
propoMd  plan  the  following  items. 

a.  The  names  and  qualifintions  of 
staff  and  related  technical  experts  and 
consultants  to  support  the  Directives  of 
this  project  for  grantee  and  key  sub- 
contractors and  consultants. 

b.  A  resume  of  key  staff  and 
consultants  must  be  included  in  the 
Appendix  and  must  clearly  indicate 

Sudiflcations  of  each  individual  for 
esignated  role  in  project 
implementation. 

5.  Management  Plan  (10  Points) 

Applicants  must  include  in  their 
proposed  plan  the  following  items. 

a.  A  management  plan  adequate  to 
achieve  the  objectives  of  the  proposed 
grant  on  time  and  within  bucket, 
including  clearly  defined 
responsibilities,  time  lines,  and 
milestones  for  accomplishing  grant 
activities; 

b.  A  plan  demonstrating  adequate 
procedures  for  ensuring  feedback  and 


continuous  improvement  in  the 
operation  of  the  proposed  grant. 

c.  A  plan  demonstrating  the  time 
commitments  of  key  grant  personnel  are 
appropriate  and  adequate  to  meet  the 
objectives  of  the  proposed  grant. 

d.  How  the  applicant  will  insure  that 
customized  employment  strategies 
become  a  part  of  the  menu  of  services 
available  in  the  local  community. 

6.  Evaluation  and  Continuous 
Improvement  (15  Points) 

Applicants  must  include  in  their 
proposed  plan  the  following  items: 

a.  All  grantees  must  agree  to 
participate  in  the  DOL  evaluation 
outlined  in  Section  IV  of  this  SGA. 

b.  In  addition,  all  grantees  must 
implement  ongoing  evaluation  of  grant 
activities  in  order  to  determine  the 
effectiveness  of  grant  implementation 
efforts  for  continuous  improvement  of 
the  grant.  In  detmmining  the  quality  of 
the  evaluation  for  continuoiu 
improvement,  the  Department  considers 
the  following. 

1.  The  extmt  to  which  the  methods  of 
evaluation  ara  thorough,  feasible,  and 
appropriate  to  the  gous,  objectives  and 
outcomes  of  the  proposed  grant. 

2.  The  extent  to  wnich  the  methods  of 
evaluation  and  continuous 
improvement  ara  appropriate  to  the 
context  within  whidi  the  srant  operates. 

3.  The  extent  to  which  the  methods  of 
evaluation  include  the  use  of  objective 
performance  measures  that  ara  dearly 
ralated  to  the  intended  outcomes  of  the 
grant  and  will  produce  qiumtitative  and 
qualitative  data  to  the  extent  possible 
(induding  data  on  wages,  wage  changes, 
benefits,  types  of  jobs,  customer 
satisfef^on.  resources  leveraged  from 
partner  programs,  systemic  changes 
implemented  to  sustain  oant  over  time.) 

4.  And.  the  extent  to  which  the 
evaluation  will  provide  guidance  about 
efiisctive  strategies  siutable  fax 
raplication  in  other  settings. 

7.  Adequacy  of  Resources  and  Budget 
(10  PoinU) 

Applicants  must  indude  in  their 
proposed  plan  the  following  items. 

a.  The  adequacy  of  support  for  grant 
implementation,  induding  fedlities, 
equipment,  supplies,  and  other 
resources. 

b.  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed  grant 

B.  Selection  uiteria:  Acceptance  of  a 
proposal  and  an  award  ot  fisderal  funds 
to  sponsor  any  program(s)  does  not 
provide  a  waiver  ot  any  grant 
requirament  and/or  procedxires. 
Grantees  must  comply  with  all 
applicable  Federal  statutes,  regulations, 
administrative  requiraments  and  OMB 


Circulars.  For  example,  the  OMB 
circulars  require,  and  an  entity's 
procurement  procedures  must  require 
that  all  prociuement  transactions  must 
be  conducted,  as  practical,  to  provide 
open  and  free  competition.  If  a  proposal 
identifies  a  spedfic  entity  to  provide  the 
services,  the  DOL/ODEP's  award  does 
not  provide  the  justification  or  basis  to 
sole-source  the  procurement,  i.e.,  avoid 
competition. 

Applications  will  be  reviewed  by  a 
panel  using  the  criteria  described  in  this 
SGA.  Applications  will  be  ranked  based 
on  the  score  assigned  by  the  panel  after 
careful  evaluation  by  each  panel 
member.  The  ranking  will  be  the 
primary  basis  to  identify  applicants  as 
potential  grantees.  Although  the 
Government  reserves  the  right  to  award 
on  the  basis  of  the  initial  proposal 
submissions,  the  Government  may 
establish  a  competitive  range,  based 
upon  the  proposal  evaluation,  for  the 
purpose  of  selecting  qualified 
applicants.  The  panel's  condusions  are 
advisory  in  nature^  and  not  binding  on 
the  Grant  Officer.  The  Government 
reserves  the  right  to  ask  for  clarification 
or  hold  discussions,  but  is  not  obligated 
to  do  so.  The  Government  further 
resMves  the  right  to  select  applicants 
out  of  rank  order  if  such  a  selection 
%vould.  in  its  opinion,  result  in  the  most 
efiisctive  and  appropriate  combination 
considering  fecton  such  as: 

1.  Findings  of  the  grant  technical 
evaluation  panel; 

2.  Geographic  distribution  of  the 
competitive  applications;  and, 

3.  llie  Project's  Finandal  Plan. 

llie  submission  of  the  same  proposal 
from  any  prior  year  competition  does 
not  guarantee  an  award  under  this 
solidtation. 

K.  Reporting 

The  Department  of  Labor  is 
responsible  for  ensuring  the  effective 
implementation  of  each  competitive 
grant  project  in  accordance  with  the 
provisions  of  this  announcement,  the 
grant  agreement  and  other  applicable 
administrative  requiraments.  Applicants 
should  assume  that  Department  staff  or 
their  designees  will  conduct  at  least  one 
on-site  prpjed  review.  In  addition,  all 
grantees  will  be  expected  to  provide 
information  on  incUviduals  with 
disabilities  securing  employment 
through  use  of  customiziBd  strategies 
(induding  information  on  types  of  jobs, 
wages  and  benefits  seciured  by  spedfic 
individuals  with  disabilities,  and  other 
areas  addressed  through  the  lii^cages 
and  networks  fecilitated  by  projed 
activities).  Grantees  will  be  required  to 
submit  periodic  financial  and 
partidpation  reports  under  the 
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Customized  Employment  grant  program. 
Specifically,  the  following  reports  will 
be  required: 

1.  Quarterly  progress  reports,  and 
upon  completion  of  the  grant  period  a 
final  report.  The  quarterly  report  is 
estimated  to  take  ten  hours  during  the 
remainder  of  the  grant.  The  final  report 
is  estimated  to  take  20  hours.  The 
Department  will  work  with  the  grantee 
to  identify  the  requirements  of  the 
various  reports,  which  will,  among 
other  things,  include  measures  of 
ongoing  analysis  for  continuous 
improvement  and  customer  satisfaction; 

2.  Standard  Form  269,  Financial 
Status  Report  Form,  on  a  quarterly  basis; 

3.  Final  Project  Report,  including  an 
assessment  of  project  performance  and 
outcomes  achieved.  This  report  will  be 
submitted  in  hard  copy  and  on 
electronic  disk  using  a  format  and 
instructions  which  will  be  provided  by 
the  Department.  A  draft  of  the  final 
report  is  due  to  the  Department  45  days 
before  the  termination  of  the  grant. 

DOL  will  arrange  for  and  conduct  an 
independent  evaluation  of  the 
outcomes,  impacts,  and 
accomplishments  of  each  funded 
project.  Grantees  must  agree  to  make 
available  records  on  all  parts  of  project 
activity,  including  participant 
employment  and  wage  data,  and  to 
provide  access  to  personnel,  as  specified 
by  the  evaluator(s),  under  the  direction 
of  the  Department.  This  independent 
evaluation  is  separate  from  the  ongoing 
evaluation  for  continuous  improvement 
required  of  the  grantee  for  project 
implementation. 

X.  Administration  Provisions 

A.  Administrative  Standards  and 
Provisions 

Applicants  are  strongly  encouraged  to 
read  tiiese  regulations  before  submitting 
a  proposal.  Grants  awarded  under  this 


SGA  shall  be  subject  to  the  following  as 

applicable: 

29  CFR  Part  95— Uniform 
Administrative  Requirements  for 
Grants  and  Cooperative  Agreements 
with  Institutions  of  Higher  Education, 
etc. 

29  CFR  Part  96— Federal  Standards  for 
Audit  of  Federally  Funded  Grants, 
Contracts,  and  Agreements 

29  CFR  Part  97— Uniform 
Administrative  Requirement  for 
Grants  and  Cooperative  Agreements  to 
State  and  Local  Governments 

B.  Allowable  Cost 

Determinations  of  allowable  costs 
shall  be  made  in  accordance  with  the 
following  applicable  Federal  cost 
principles: 
State  and  Local  Government — OMB 

Circular  A-87 
Nonprofit  Organizations — OMB  Circular 

A-122 
Profit-making  Commercial  Firms — 48 

CFR  Part  31. 

Profit  will  not  be  considered  an 
allowable  cost  in  any  case. 

C.  Grant  Non-Discrimination 
Assumnces 

As  a  condition  of  the  award,  the 

applicant  will  comply  fully  with  the 

nondiscrimination  and  equal 

opportimity  provisions  of  the  following 

laws: 

29  CFR  Part  31 — Nondiscrimination  in 
Federally-assisted  programs  of  the 
Department  of  Labor,  effectuation  of 
Title  VI  of  the  Civil  Rights  Act  of 
1964.  (Titie  VI  of  the  Civil  Rights  Act 
of  1964) 

29  CFR  Part  32 — Nondiscrimination  on 
the  Basis  of  Disability  in  Programs 
and  Activities  Receiving  or  Benefiting 
from  Federal  Assistance  (Section  504 
of  the  Rehabilitation  Act) 

29  CFR  Part  36 — Nondiscrimination  on 
the  Basis  of  Sex  in  Education 
Programs  or  Activities  Receiving 


Federal  Financial  Assistance.  (Title  IX 
of  the  Education  Amendments  of 
1972) 
29  CFR  Part  37— Implementation  of  the 
Nondiscrimination  and  Equal 
Opportunity  Provisions  of  the 
Workforce  Investment  Act  of  1998 
(WL\) 

The  applicant  must  attach  the 
aforementioned  assurances  and 
certifications. 

D.  Limitation  on  Administrative  and 
Indirect  Costs 

1.  Direct  Costs  for  administration, 
plus  any  indirect  charges  claimed. 

2.  Indirect  costs  claimed  by  the 
applicant  must  be  based  on  a  federally 
approved  rate.  A  copy  of  the  negotiated, 
approved,  and  signed  indirect  cost 
negotiation  agreement  must  be 
submitted  with  the  application. 

3.  If  the  applicant  does  not  presently 
have  an  approved  indirect  cost  rate,  a 
proposed  rate  with  justification  may  be 
submitted.  Successful  applicants  will  be 
required  to  negotiate  an  acceptable  and 
allowable  rate  with  the  appropriate  DOL 
Regional  Oftice  of  Cost  Dietermination 
within  90  days  of  grant  award. 

4.  Rates  traceable  and  trackable 
through  the  State  Workforce  Agency's 
Cost  Accounting  System  represent  an 
acceptable  means  of  allocating  costs  to 
DOL  and,  therefore,  can  be  approved  for 
use  in  grants  to  State  Workforce 
Agencies. 

Signed  at  Washington.  DC  this  18th  day  of 
June,  2002 

Lawrence  J.  Kuss 

Grant  Officer. 

APPENDIX  A.    Application  for  Federal 

Assistance,  Form  SF  424 
APPENDIX  B.    Budget  Information 

Sheet.  Form  SF  424A 
APPENDIX  C.     Assurances  and 

Certifications  Signature  Page 
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APPUCATION  FOR 

OMB  Approve  No.  0348-0043 

FEDERAL  ASSISTANCE 

2.  DATE  SUBMITTED 

Appk»«M«««ar 

Aoftatton 

PMap|«catlon 

a.  DATE  RECaVBO  BY  STATE 

Stala  Applcation  UantMar 

4.  DATE  RCCSIVBO  BY  FBKRAL  AQENCY 

pMsral  ktwiMof 

1.  APnxANT  wramMTmi 

UBilNHTw: 

OrganttaUonal  Unt: 

Mdnm(gt<mdfy.counfy.Sm^miaipcod»): 

Noma  and  Map(«ona  numbar  or  paraon  to  ba  oonlaclad  onmaMan  invotvint 
ttai  app«caiion(i0h«  araa  ooda; 

•.  MPLOYW  nrnmncAVtm  numhr  (bn): 

7.  TYFC  OF  AFFUCANT:  (Mw^  ^vnvvMa  Mtar  In  (M)^ 
A  StMB                    H.  Indapaodant  School  Oiat. 

1     - 

M  M  1  M 

aCounly 
C  Municipal 
0  TownaNp 
E.lntaraMa 
F.  Mmnunicipal 
O.SpaoiriDia«rlci 

1.  Staia  Contfotad  Insttutton  or  Highar  Laarning 

J.  PfWata  Univariity 

K.  Indian  TftM 

L.  Individual 

M.  Profll  OrganlnHon 

S.  MMK  OF  FOMBIAL  AflENCY: 

IS.  CATALOa  or  FBMDIM.  OOMOnC  ASMTANCI NWMR: 

11.  OBSCRTTWE  TITU  OF  AFFUCANTB  FNOJECT: 

[ 

11-       1      1 

TITIE: 

A2.»mUMAPmCTtD9rmSUmCJ (Glim.  Counllm.Stalm.  ale.): 

13.  mOPOSED  PROJBCT 

14.  CONORESSRMAL  OMTRKTS  OF: 

suit  DM 

Ending  Data 

a  Applicant 

bProiact 

It.  tSTIMATeO  FUMOeM: 

1«.  «  APPLICATION  SUBJECT  TO  RBVKW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATI0N/APPLICATK3N  WAS  MADE 

AVAtABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

QATE 

•.FadwH 

b.AppllcMi 

cSWt 

d.  Local 

b.  NO.    n  PROGRAM  IS  NOT  COVERH3  BY  E.  0. 12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 

a.OtMr 

17.  IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
Dvoa    If -Yaa,"  attach  an  anplanallen.                    Qno 

9.  TOTAL 

IS.  TO  THE  BEST  or  MY  KNOWUOQE  AND  KUEF.  ALL  DATA  M  TMS  APPUC 
DOOMENT  HAS  BEEN  DULY  AUTHOMZEO  BY  THE  OOVERNMO  BODY  OF  TH 
ATTACHED  ASSURANCES  V  THE  ASSMTANCB  »  AWAROEO. 

ATIOMPREAFPUCATION  ARE  TRUE  AND  CORRECT.  THE 
E  APPUCANT  AND  THE  APPUCANT  wax  COMPLY  WITH  THE 

a.  Typa  Nam*  of  Authcrtead  Rapraaantattva 

IbTMa 

c.  Talaphona  Numbar 

d.  Slgnatura  of  Aulhortzad  Rapraaantativa 

a.  OataSignad 

Pravioua  Edttion  Uaabla 
Aulhonzad  for  Local  Raproduction 


Praactibad  by  OMB  Circular  A-102 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  reporting  burden  for  this  cotection  Cff  information  is  esUniated  to  average  45  minutes  per  response,  indudng  Ume  for  reviewing 
instnjctions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  revioMing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  coSedion  of  information.  inciudb>g  suggestions  for 
redudng  this  burden,  to  the  Office  of  Management  and  Budget,  Papenwo*  Reduction  Project  (0348-0043).  Washington.  [X:  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standanl  form  used  by  applcants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  federal  assistance.  It 
will  be  used  by  Federal  agencies  to  obtain  applicant  certHlcalion  that  States  which  have  established  a  review  and  comnwnt  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicanf  s  submission. 


Item: 

1.         Setf-explanatory. 


Entry: 


2.  Date  appHcalion  submitted  to  Federal  agency  (or  Slate  V 
applcable)  and  appficant's  control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  IderMier  number.  If  for  a  new  project. 
ieaveUank. 

5.  Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistarx»  activity,  complete  address  of 
the  applicant,  and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 


Item:  Entry: 

12.  Ust  only  the  largest  political  entities  affected  (e.g..  State, 
counties,  cities). 

13.  Self-explanatory. 

14.  List  the  appttcanTs  Congressional  District  and  any 
District(s)  affected  by  the  program  or  projecL 

15.  Amount  requested  or  to  be  contributed  during  the  first 
fundbig/budgel  period  by  each  Contibutor.  Value  of  In- 
kind  oontributtortt  shouM  be  included  on  appropriate 
lines  ias  applicable.  If  the  actfon  wH  result  in  a  doiar 
change  to  an  existing  awanl,  indicate  oniy  the  amourrt 
of  the  char>ge.  For  decreases,  erKlose  ttie  anvxjnts  in 
parentheses.  If  both  t>asic  and  supplemental  amounts 
are  inckided,  show  breakdown  on  an  attached  sheeL 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  15. 


7.  Enter  the  appropriate  letter  in  the  space  provkled. 

8.  Check  appropriate  box  and  enter  appropriate  letter(s)  in  I 
space(s}  provkted: 


16.        Applnantsshoiid  contact  the  State  Single  Point  of 

Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  wfwther  the  applk»txxi  is  subjecT  to  the 
State  intergovernmental  review  process.    ■ 


-  *New"  means  a  new  assistance  award. 

-  "Conlinuatkin'  means  an  extenshm  for  an  addttkmal 
fundkig/budget  period  for  a  project  vMx  a  projected 
completion  date. 

-  *Revisk)n"  means  any  change  in  the  Federal 
Govemnwnf  s  financial  obligatkin  or  contingent 
labtty  from  an  existing  obligatton. 

Name  of  Federal  agency  from  wMch  assistance  Is  being 
requested  with  Oils  applcatton. 


17.        This  questkxi  applies  to  the  appicant  organizalkin,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  inchJde  delrK]uent  audit 
disaDowances,  k>ans  and  taxes. 


18.       To  be  signed  by  ttie  autlxjrfeed  representetivB  of  the 
appicant  A  copy  of  the  governing  body's 
authorizatton  for  you  to  sign  this  appicaSon  as  official 
representetive  must  t>e  on  file  in  ttie  applicant's  oRtoe. 
(Certain  Federal  agerxries  may  require  tt»t  this 
authortzatkxi  be  submitted  as  part  of  the  appltoation.) 


10.       Use  the  Catatog  of  Federal  Domestk:  Assistance  number  and 
titte  of  the  program  uiider  wtiich  assistance  is  requested. 


11.        EnterabriefdescripSvelKtooftheproject  If  more  than  one 
program  is  involved,  you  shoukj  apper)d  an  expianatkyi  on  a 
separate  sheet  If  appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  showing  project  kxatkxi  For 
preapplicaiions,  use  a  separate  sheet  to  provUe  a  summary 
desaiptkxi  of  this  project 


SF-424  (Rav.  7-97)  Back 


43164 


Fedaral  Register / Vol.  67,  No.  123 /Wednesday.  ]\me  26.  2002 /Notices 


Federal  Register / Vol.  67.  No.  123 /Wednesday.  June  26,  2002 /Notices 


43165 


S 


0) 


s 


I 


2    >m 


CO 


E 


c 
o 

z 


«» 


M 


«« 


I 


o 

I 

O 


M 


^£j. 


O) 


I 


i 


o 


o 


»-       rt 


! 


I 


^ 


3 

1 
2 


rx 


IS. 


43166 


Federal  Register/ Vol.  67,  No.  123 /Wednesday.  June  26.  2002 /Notices 


INSTRUCTIONS  FOR  THE  SF-424A 


Pubfc  noatna  burdan  tor  this  co«edlon  of  Wtomwdon  i>  aatfenatod  to  average  180  minutos  per  response.  inciiKfng  time  tor  revtewing 

Instrucltore.  seeitNng  axWfctt  deta  so»«es.  gi^terlng  end  mdrt**ig  the  dele  rieeded 

mfonnalton  Send  cornownls  regefdlng  the  bwden  eethnrte  or  ery  other  eipect  of  i*  oitectton  of  hiformeft^ 

redudng  this  buwlea  to  the  Office  of  Mwiegemanl  end  Budget  PapeiMwk  Redudton  Pro^ 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


Oerarallnsinictlons 

TNs  fbnnis  designed  so  that  applcation  c«i  tw  made  tor  hmds 
from  one  or  mors  grant  programs.  In  praparlng  the  budget. 
adhere  to  any  exisUng  FedersI  grantor  agenqr  guWaines  wNeh 
presotoe  how  end  whether  budgeted  smounts  should  be 
saperalaiy  shown  for  dMsrant  functions  or  ectivtfes  wthin  the 
program.  For  some  programs,  grantor  agendes  may  requhe 
budgets  to  be  separately  alKwin  by  fVanctlon  or  acUvty.  For  other 
pto^fams,  grantor  agandea  may  require  a  breaWoMt  by  fOnction 
or  activity.  SecUcns  A.  B,  C.  and  D  should  mdude  budget 
esthnatas  for  the  whole  pro|ecl  except  when  applying  tor 
seaiatonce  which  raqutrss  Federal  authorization  in  annual  or 
other  ftjnding  peilod  increments.  In  the  latter  case.  Sections  A.  B, 
C,  and  0  ahouU  provide  the  budget  for  the  first  budget  period 
(usu^  B  yeer)  and  Sedian  E  should  prssart  the  need  for 
Federal  assistenca  in  the  subsequent  budget  periods.  Afl 
appfcaMons  should  contain  a  breefcdown  by  the  ofaled  daas 
categories  shown  In  Unas  a^  ol  Section  B. 

Seettan  A.  Bu^el  tummeiy  Unes  1-4  Cokimne  (a)  artd  (b) 

For  ypfcallons  pertaining  to  a  $ingl9  Federal  grant  program 
(Federal  Domeatic  Aasiatance  Cateiog  number)  and  nof /aguirhg 
alUndlonaloractlvtybreei«town.enleronUne1  under  Column 
(•)  the  Cateiog  program  ttto  and  ttw  Catatog  number  in  Column 
(b). 

Fa  appfcaUona  pertaMng  to  a  $ingl0  program  nsquiring  budget 
'amowto  by  w»m^  functiona  or  activities,  enter  the  neme  of 
eech  acUvty  or  fondlon  on  eech  line  In  Coiumn  (e).  and  enter  the 
Cateiog  number  In  Column  (b).  For  appfcationa  pertaHng  to 
muWpte  programs  where  nana  of  the  programs  require  a 
braiMown  by  function  w  adivty,  enter  the  Catalog  program  tide 
on  each  Una  In  CofcOTM  (a)  and  the  respective  Cateiog  number  on 
each  Ine  In  Column  (b). 

For  applications  pertiMng  to  mu«|pto  programs  where  one  or 
more  programs  nquka  a  breakdown  by  function  or  adivty, 
piapva  a  seperate  sheet  for  eech  program  requiring  the 
bfaakdown.  Addtionei  sheete  should  be  used  when  one  form 
doee'not  provide  adequete  apeoe  for  al  breefcdown  of  date 
raqubwi.  Hamrm.  when  mora  than  one  sheet  Is  used,  Ihe  first 
page  should  provide  the  suransry  totals  by  programs. 

Unaa  1-4.  Cohanm  (e)  through  (g) 

for  nei^  appfcationa.  toeve  Column  (c)  and  (d)  btenk.  For  e«ii 
Ine  enby  In  Columns  (e)  and  (b).  enter  In  Columns  (e),  (f).  and 
(g)  the  appropriate  amounte  of  ftaida  needed  to  support  Ihe 

proied  for  the  first  fOndtog  period  (uauaRy  a  year). 


For  continuing  grant  progrmn  appllcattona,  submit  these  forms 
before  the  end  of  each  fundbig  period  es  requirBd  by  the  grantor 
agency.  Enter  In  Columns  (c)  and  (d)  the  estimated  amounts  of 
funds  which  wl  remsin  unoblgated  at  the  end  of  the  grant 
fundkx)  period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leeve  these  ooiurms  blank.  Enter  In 
columns  (e)  and  (0  the  amouite  of  funds  needed  for  the 
upconing  period.  The  amount(s)  In  Column  (g)  shouU  be  the 
sum  of  amourtte  in  Columns  (e)  and  (f). 

For  supfihnwrmi  grants  »id  changes  to  existkig  grants,  do  not 
use  Cotonvw  (c)  and  (d).  Enter  in  Cotomn  (e)  the  amount  cf  the 
fcicreaio  or  docroaio  of  Federal  funds  and  enter  in  Column  (f)  the 
amount  of  tw  Increase  or  decrease  of  non-Federal  funds.  In 
CokJim  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  which  Includes  the  total  pravtous  authorized 
budgeted  amounte  pkis  or  minus,  as  appropriate,  the  amounts 
ahown  In  Columns  (a)  and  (0-  The  amount(s)  In  Column  (g) 
ahouU  not  equal  ttia  sum  of  amounte  In  Columns  (a)  and  (0. 

Una  S  •  Show  the  lotata  for  an  columns  used. 
Seetten  B  Budget  Catogortes 

In  the  column  haadtogs  (1)  through  (4).  enter  the  tides  of  the 
same  programs,  functtons.  and  actMttos  shown  on  Unas  1-4. 
Colun¥i  (a).  Section  A.  When  addlttonal  sheets  ar^  prepared  tor 
Sectkin  A.  provide  slmHar  cotomn  headings  on  each  sheet  For 
each  program.  lUKtton  or  activity,  fli  in  the  total  requirements  for 
funds  (both  Fjsderal  and  nonfederal)  by  objed  dass  categories. 

Una  6a>l  -  Show  the  totate  of  Unas  6a  to  6h  In  each  column. 

Una  61  -  Show  the  amount  of  Indlrad  coat. 

Una  6k  -  Enter  the  totel  of  amounts  on  Lines  61  and  6|.  For  al 
if)plcatk)ns  for  new  grants  aryj  continuation  grants  the  total 
amowt  In  oolunm  (5).  Line  6k.  shouW  be  the  same  as  the  total 
amowt  shown  In  Sedton  A.  Column  (g).  Una  5.  For 
nyplamental  grante  and  changes  to  grants,  the  total  amount  of 
Ihe  Incraaao  or  decrease  as  shown  In  Columns  (IH^).  Una  6k 
ahouid  be  the  same  as  the  sum  of  the  amounts  in  Sedton  A. 
Cokjmns  (e)  and  (f)  on  Una  5. 

LkM  7  -  Enter  the  estimated  amount  of  income.  If  any,  expected 
to  be  generated  from  this  proiect  Do  not  add  or  subtrad  this 
amowit  from  the  total  projed  amount,  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


narrative  stetement  the  nature  and  source  of  income.  The 
estimated  amount  of  program  IrKome  may  be  consMered  by  tlw 
Federal  grantor  agency  in  determining  ttie  total  amount  of  the 
grant 

Sectton  C.  Nor>-Federal  Resources 

Lines  8-11  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant  If  in-kirxi  contritMJtions  are  included,  provide  a 
brief  explanatton  on  a  separate  stieeL 

Column  (a)  •  Enter  ihe  program  titles  kientical  to 
Cotomn  (a),  Sedkm  A.  A  breakdown  t>y  function  or 
activity  is  not  necessary. 


Column  (b) 
appHcant 


Enter  the  contrtxjtton  to  be  made  by  the 


Column  (c)  -  Enter  the  amount  of  tiie  State's  cash  and 
in-kind  contributton  if  the  applicant  Is  not  a  State  or 
State  agerKy.  Applicants  which  are  a  State  or  State 
agencies  shoukl  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-kind 
contrt>utions  to  be  made  from  all  otiier  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and  (d). 


Line  12  -  Enter  the  total  for  each  of  Columns  (b)-(e).  The  amount 
In  Column  (e)  shouM  be  equal  to  the  amount  on  Line  5,  Column 
(f),  Section  A. 

Section  0.  Forecasted  Cash  Needs 

Line  13  -  Enter  ttie  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  during  the  first  year. 

Line  14  -  Enter  the  amount  of  cash  from  all  other  sources  needed 
by  quarter  during  the  first  year. 


Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
BalarKe  of  the  Project 

Lines  16-19  -  Enter  in  Cotomn  (a)  the  same  grant  program  titles 
shown  in  Cdumn  (a).  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new  applkations  and  continuation 
grant  applications,  enter  in  the  proper  cokitms  amounts  of  Federal 
fuiHls  wtik:h  will  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  in  years).  This  sectkxi 
need  not  be  completed  for  revistons  (ameiKlments,  changes,  or 
supplements)  to  funds  for  ttie  current  year  of  existing  grants. 

If  more  than  four  Uries  are  needed  to  list  the  program  titles,  suixnit 
additkxial  sdiedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)-(e).  When 
additional  schedules  are  prepared  for  this  Sectun,  anrx>tate 
accordingly  and  show  the  overaU  totals  on  tNs  line. 

Sectton  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for  indMdual  direct 
objed  dass  cost  categories  that  may  appear  to  t>e  out  of  the 
ordir^ary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agerury. 

Line  22  -  Enter  tfie  type  of  indired  rate  (provisional,  pred^enmlned, 
final  or  fixed)  that  will  be  in  effect  during  the  funding  period,  the 
estimated  amount  of  the  base  to  which  tiie  rate  is  applied,  and  the 
total  indired  expense. 

Line  23  •  Provkle  any  other  explanations  or  comments  deemed 
necessary. 
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ASSURANCES  AND  CERXmCATIONS  -  SIGN ATURE  PAGE 

The  Department  of  Labor  will  not  award  a  grant  or  agreement  where  the  grantee/recipient  has 
faUed  to  accept  the  ASSURANCES  AND  CERXmCATIONS  contained  in  this  section.  By 
signing  and  returning  this  signature  page,  the  grantee/recipient  is  providing  the  certifications  set 
forth  below: 

A.  Assurances  -  Non-Constniction  Programs 

B.  Certifications  Regarding  Lobbying,  Debannent,  Suspension,  and  Other 
Responsibility  Matters  -  Primary  Covered  Transactions  and  Certifications 
Regarding  Drug-Frec/Tobacco-Free  Workplace  Requirements. 

C.  Certification  of  Rdcasc  of  Infonnation 

D.  Applicant  is  not  a  501  (c)  (4)  organization  ^ 


APPUCANT  NAME  and  LEGAL  ADDRESS: 


If  there  is  any  reason  why  one  of  the  assurances  or  certifications  Usted  cannot  be  signed,  please 
explain.  Applicant  need  only  submit  and  return  this  signature  page  with  the  grant  application.  AU 

other  instnictions  shall  be  kept  on  file  by  the  applicant 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFHCIAL 


TITLE 


APPUCANT  ORGANIZATION 


DATCSUBMnTED 


PleieNote:   This  ngnatiire  page  iMl  any  pertioent 
;  and  certificatioas  shaH  be 


may  be  reqoired  by  these 
attached  to  the  appKcant's  Cost  ProposaL 


[FR  Doc.  02-16098  Filed  6-25-02;  8:45  am] 
BILLING  CODE  4S10-CX-C 

DEPARTMENT  OF  LABOR 

Office  of  Disability  Employment  Policy 

Innovative  Demonstration  Grants  for 
Youth  With  Disabilities 

agency:  Office  of  Disability 
Employment  Policy,  Labor. 
ACTION:  Notice  of  Availability  of  Funds 
and  Solicitation  for  Grant  Applications 
of  Innovative  Demonstration  Grants  for 
Youth  M^ith  Disabilities  (SGA  02-12). 

SUMMARY:  The  U.S.  Department  of  Labor 
("DOL"  or  "Department"),  Office  of 
Disability  Employment  Policy  ("ODEP") 
announces  the  availability  of  $2.5 
million  to  award  competitive  grants  to 
fund  model  demonstration  programs 
designed  to  enhance  the  capacity  of 
youth  programs  working  in  coordination 
with  the  Workforce  Investment  Act 
{WL\)  (Pub.  L.  105-220,  29  U.S.C.  2801 
et  seq.)  to  serve  youth  with  disabilities. 
Up  to  five  competitive  grants  will  be 
awarded  in  the  range  of  $350,000  to 
$500,000.  These  awards  are  for  a  two- 
year  period  of  performance.  To  be 
eligible,  applicants  must  be  local  WIA 
grant  recipients,  fiscal  agents  for  such 
grant  recipients.  Local  Workforce 
Investment  Boards  (Local  Boards),  and/ 
or  competitively  selected  eligible  youth 
service  providers  with  formal 
agreements  with  such  organizations. 

Each  grant  must  involve  members  of 
two  specific  groups  in  strategic  planning 
and  implementation  activities:  Youth 
with  disabilities  (including  those  with 
hidden  disabilities  such  as  psychiatric 
disabilities,  substance  addiction,  mental 
retardation  and  learning  disabilities), 
relevant  experts  in  the  field  of  young 
people  with  disabilities  (such  as 
disability  organizations,  researchers, 
policy  makers,  employers,  family 
members  and/or  family  organizations, 
independent  living  centers,  or  service 
providers).  Each  grant  must  also  include 
a  management  and  evaluation 
component.  All  forms  necessary  to 
prepare  an  application  are  included  in 
this  Solicitation  for  Grant  Application 
(SGA.)  If  another  copy  of  a  Standard 
Form  is  needed,  go  online  to  bttp:// 
www.  whitehouse.gov/OMB/gmnts/ 
fonns.html. 

DATES:  One  (1)  ink-signed  original, 
complete  grant  application  plus  two  (2) 
copies  of  Uie  Technical  Proposal  and 
two  (2)  copies  of  the  Cost  Proposal  must 
be  submitted  to  the  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
Attention  Grant  Officer,  Reference  SGA 


02-12,  Room  N-5416,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
not  later  than  4:45  p.m..  Eastern 
Daylight  Savings  Time  (EDST).  August 
12,  2002.  Hand-delivered  applications 
must  be  received  by  the  Procurement 
Services  Center  by  that  time. 
ADDRESSES:  Applications  must  be 
directed  to  the  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
Attention:  Grant  Officer,  Reference  SGA 
02-12,  Room  N-5416.  200  Constitution 
Ave.,  NW.,  Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  All 
applicants  are  advised  that  U.S.  mail 
delivery  in  the  Washington,  DC  area  has 
been  erratic  due  to  concerns  involving 
anthrax  contamination.  All  applicants 
must  take  this  into  consideration  when 
preparing  to  meet  the  application 
deadline.  It  is  recommended  that  you 
confirm  receipt  of  your  application  by 
contacting  Cassandra  Willis,  U.S. 
Department  of  Labor,  Prociu-ement 
Services  Center,  telephone  (202)  693- 
4570  (this  is  not  a  toll-ft-ee  number), 
prior  to  the  closing  deadline. 

Acceptable  Methods  of  Submission: 

The  application  package  must  be 
received  at  the  designated  place  by  the 
date  and  time  specified  or  it  will  not  be 
considered.  Any  application  received  at 
the  Office  of  Procurement  Services 
Center  after  4:45  p.m.,  EDST,  August  12, 
2002,  will  not  be  considered  unless  it  is 
received  before  the  award  is  made  and: 

1.  It  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  August  12,  2002;  or 

2.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5:00  - 
p.m.  at  the  place  of  mailing  two  (2) 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  August  12, 
2002; or 

3.  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  fi-om  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped  or  otherwise 
placed  impression  [not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 


the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  place  a  legible  hand  cancellation 
"bulls-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.  S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Services 
Center  on  the  application  vtrapper  or 
other  docimientary  evidence  or  receipt 
maintained  by  that  office. 

Applications  sent  by  other  delivery 
services,  such  as  Federal  Express,  UPS. 
etc.,  will  also  be  accepted;  however,  the 
applicant  bears  the  responsibility  of 
timely  submission. 

All  applicants  are  advised  that  U.S. 
mail  delivery  in  the  Washington,  DC 
area  has  been  erratic  due  to  concerns 
involving  anthrax  contamination.  All 
applicants  must  take  this  into 
consideration  when  preparing  to  meet 
the  application  deadline.  Therefore,  it  is 
recommended  that  you  confirm  receipt 
of  your  application  by  contacting 
Cassandra  Willis,  U.S.  Department  of 
Labor,  Procurement  Services  Center, 
telephone  (202)  693-4570,  (this  is  not  a 
toll-free  number),  prior  to  the  closing 
deadline.  Persons  who  are  deaf  or  hard 
of  hearing  may  contact  the  Department 
via  the  Federal  Relay  Service,  (800) 
877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Authority 

Consolidated  Appropriations  Act, 
2001,  Pub.  L.  106-554,  114  Stat.  2763, 
A-10,  29  U.S.C.  557(b);  DOL,  HHS. 
Education  &  Related  Agencies 
Appropriations  Act.  2002,  Pub  L.  107- 
116, 115  Stat.  2177. 

n.  Background 

The  President's  "New  Freedom 
Initiative"  is  designed  to  increase  the 
number  of  people  with  disabilities  who 
enter,  re-enter,  and  remain  in  the 
workforce.  This  initiative  is  dedicated  to 
increasing  investment  in,  and  access  to. 
assistive  technologies  and  expanding 
educational  opportunities  in  order  to 
increase  the  ability  of  individuals  with 
disabilities  to  integrate  into  the 
workforce;  and  to  promote  increased 
access  into  the  community.^ 

A  key  to  increasing  the  employment 
of  people  with  disabilities  is  to  ensure 
that  young  people  with  disabilities  are 
provided  resoiut:es  and  assistance  to 
move  from  school  to  work,  as  opposed 
to  becoming  dependent  on  welfare  or 
other  benefits  programs.  One  way  of 
accomplishing  this  is  to  increase  the 


'  For  more  infonnation  about  the  New  Freedom 
Initiative,  go  to  the  White  House  web  page  at 
\t'w\t:whitebouse.go\-/ne<*v/freedominitiative. 
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participation  of  youth  with  disabilities 
in  mainstream  workforce  development 
activities  under  the  Workforce 
Investment  Act  of  1998  (WIA). 

According  to  the  U.S.  Department  of 
Education,  the  national  high  school 
graduation  rates  (e.g.  diplomas.  GED, 
alternative  certificates)  for  students  with 
disabilities  are  below  that  of  youth 
without  disabilities.  Nearly  nine-tenths 
(88%)  of  students  without  disabilities 
graduate,  compared  to  only  62%  of 
youth  with  disabilities.'  Moreover, 
students  with  disabilities  experience  a 
school  drop  out  rate  that  is  3  times 
greater  than  that  for  youth  without 
disabilities— 31%  vs.  11%.  Youth  with 
emotional  disabilities  experience  an 
even  higher  drop  out  rate  of  54%.  It  is 
estimated  that  only  one-third  of  young 
people  with  disabilities  who  need  job 
training  receive  it.  Young  people  with 
disabilities  also  have  significantly  lower 
rates  of  participation  in  post-secondary 
education.  Finally,  the  Social  Security 
Administration  has  found  that  many 
young  people  with  disabilities  who 
enter  the  Supplementary  Security 
Income  (SSI)/Social  Security  Disability 
Insurance  (SSDI)  rolls  are  likely  to 
remain  on  the  program  rolls  for  their 
entire  lives. 

The  federal/state  vocational 
rehabilitation  system  is  neither  large 
enoxigh  to  serve,  nor  solely  responsible 
for  serving,  all  youth  with  disabilities 
that  depart  the  school  system. 
According  to  the  U.S.  Department  of 
Education,  each  year  approximately 
500,000  yoimg  people  with  disabilities 
leave  our  nation's  schoob.  Vocational 
rehabilitation  programs  are  able  to  serve 
less  than  40,000  of  these  young  people 
with  disabilities.  Many  of  the  remaining 
460,000  youth  with  disabilities  are 
potentially  eligible  for  youth  programs 
supported  under  WIA.  One  of  the  most 
aignififfant  reforms  under  WIA  section 
129(c)  [29  U.S.C.  2854(c)l,  is  the 
consolidation  of  the  year-round  youth 
program  and  the  summer  youth  program 
into  a  single  formula-based  funding 
stream.  Under  WIA,  each  local 
workforce  investment  area  must  have  a 
year-round  youth  services  strategy  that 
incorporates  summer  youth 
employment  opportunities  as  one  of  ten 
required  program  elements  (WIA  section 
129(c)(2),  20  CFR  644.410).  The  ten 
program  elements  reflect  successful 


'  U.S.  Department  of  Education.  National  Center 
on  Education  Statistics,  The  Condition  of  Education 
2000  in  Brief.  |eanoe  H.  Nathanson  NCES  2001- 
045.  Washington.  DC.  U.S.  Government  Printing 
Office.  2001  U.S.  Department  of  Education.  Office 
of  Special  Education  and  Rehabilitation  Services, 
Twenty-second  Annual  Report  to  Congress  on  the 
Implementation  of  the  Individuals  with  ENsabilities 
Act.  Washington.  DC.  U.S.  Government  Printing 
OfRce.  2000. 


youth  development  approaches  and 
focus  on  the  rollowing  four  kev  themes: 

1.  Improving  educational  achievement 
(including  suui  elements  as  tutoring, 
study  skills  training,  and  instruction 
leading  to  secondary  school  completion, 
drop-out  prevention  strategies,  and 
alternative  secondary  school  ofierings): 

2.  Preparing  for  and  succeeding  in 
employment  (including  summer 
employment  opportunities,  paid  and 
unpaid  work  experience,  and 
occupational  skills  training); 

3.  Supporting  youth  (including 
supportive  services  needs,  providing 
adult  mentoring,  foUow-up  services,  and 
comprehensive  guidance  and 
coimseling);  and 

4.  Offermg  services  intended  to 
develop  the  potential  of  young  people  as 
citizens  and  leaders  (including 
leadership  development  opportunities.) 

WIA  provides  a  variety  of  work 
preparation  programs  that  can  assist 
youth  with  (Usabilities  in  achieving 
their  career  ambitions.  The  potential  is 
great  fca  these  programs  to  piepaie 
eligible  youth  participants  with 
disabilities  for  employment.  These 
services  need  to  be  made  available  to 
young  people  with  disabilities. 
Traditionally,  however,  they  are  not 
recruited  to  participate  in  these 
programs.  WIA  youth  service  providers 
may  not  be  aware  of  the  need  to  serve 
youth  with  disabilities  in  their 
communities  and  may  lack  the 
resources  to  develop  strong  partnerships 
and  an  equitable  referral/assessment 
system. 

Moreover,  vocational  rehabilitation 
agencies,  special  education  agencies, 
and  other  agencies  serving  youth  with 
disabilities  may  not  be  aware  of  the 
potential  for  coordinating  resources 
with  WIA-based  programs.  They  may 
also  be  imaware  of  opportunities  for 
creating  mechanisms  for  such  programs 
to  cooperate  and  support  young  people 
with  disabilities. 

Currently,  WIA-assisted  youth 
programs  report  that  difficulties  in 
identifying  Uie  nimiber  of  youth  with 
non-visible  disabilities  who  already 
participate  in  WIA-assisted  youth 
programs  hinders  the  long-term  success 
of  these  yoimg  people.  Because  the 
disabilities  of  many  youth  go 
unidentified  in  WIA-assisted  youth 

Erograms,  the  rate  of  their  failure  may 
e  higher  than  for  those  whose 
disabilities  are  evident. 

The  U.S.  Department  of  Labor  has 
determined  that  youth  programs  must 
be  strengthened  to  better  serve  young 
people  with  disabilities.  ODEP's  vision 
incorporates  providing  technical 
assistance  and  support  designed  to 
assist  WIA-assistod  youth  programs  to 


increase  the  capacity  of  those  programs 
to  serve  people  with  disabilities. 

In  order  to  accomplish  this  goal,  a 
two-pronged  approach  will  be  used. 
This  approach  includes: 

1.  Awarding  grants  designed  to 
demonstrate  and  further  develop  the 
capacity  of  WIA-assisted  youth 
programs  to  serve  youth  with 
disabilities;  and, 

2.  Maintaining  a  technical  assistance 
program  to  support  capacity  building  for 
various  youth  programs. 

In  combination,  these  activities 
contribute  to  achieiving  the  goals  of  the 
President's  "New  Freedom  Initiative". 

This  SGA  is  designed  to  further  the 
fifst  of  these  activities.  The  supporting 
national  technical  assistance  program 
(the  WIA  Disability  Technical 
Assistance  Consortia  for  Adults  and 
Youth)  was  established  in  October  2001 
to  help  with  the  implementation  of 
these  demonstration  grants. 

IILPuipoee 

This  SGA  supports  model 
demonstration  projects  that  develop, 
implement,  evaluate,  and  disseminate 
new  or  improved  approaches  that 
generate  knowledge,  and  promote  best 
practices  to  WIA-assisted  youth 
programs.  Its  purpose  is  to  increase 
participation  and  improve  results  in 
those  programs  for  young  people  with 
disabilities  including  those  with  hidden 
disabilities  such  as  psychiatric 
disabilities,  substance  addiction,  mental 
retardation,  and  learning  disabilities. 

For  the  purposes  of  this  SGA,  a  youth 
with  a  disability  is  defined  as  a  youth 
aged  14  to  21  years  old  who  (1)  has  a 
physical  or  mental  impairment  that 
substantially  limits  one  or  more  of  his 
or  her  major  life  activities  or;  (2)  has  a 
record  of  such  an  impairment;  or;  (3)  is 
regarded  as  having  such  an  impairment. 

The  purpose  of  these  demonstration 
projects  is  to  help  WIA-assisted  youth 
programs  develop  their  capacity  to  serve 
youth  with  disabilities.  This  capacity 
building  will  allow  these  programs  to 
develop  and  further  demonstrate 
strategies  and  techniques  to  increase  the 
participation  of  youth  with  disabilities. 
These  strategies  and  techniques  can,  in 
turn,  serve  as  models  for  similar  WIA- 
assisted  youth  programs.  These  projects 
will  target  youth'both  in-  and  out-of- 
school.  As  a  result  of  these 
demonstrations,  and  associated 
technical  assistance  efforts,  ODEP 
anticipates  that  all  WIA-assisted  youth 
programs  will  learn  from  and  follow 
these  examples.  This  should  result  in  a 
system-wide  increase  in  the  successful 
participation  of  youth  with  disabilities 
in  all  WIA-assisted  youth  programs. 
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Included  in  the  objectives  of  these 
model  demonstration  projects  is  a  goal 
of  building  upon  and  enhancing  the 
integrated  youth  development  approach 
envisioned  under  WIA,  by  incorporating 
knowledge  of  best  practices  developed 
through  15  years  of  research  from  the 
fields  of  rehabilitation,  special 
education,  maternal  and  child  health, 
school-to-work,  and  youth  development 
as  discussed  in  Section  IV  of  this  SGA. 

Projects  are  required  to  collaborate 
with  the  WIA  Disability  Technical 
Assistance  Consortia  for  Adults  and 
Youth  (described  above  in  the 
Background  Section)  designed  to 
provide  assistance  to  other  WIA-assisted 
youth  programs,  in  order  to  catalyze  the 
systems  changes  outlined  in  the  SGA. 

IV.  Statement  of  Work 

This  SGA  seeks  proposals  from 
organizations  that  will  implement 
demonstration  projects  designed  to 
develop  their  WIA-assisted  youth 
program's  capacity  to  increase  its 
services  to  youth  with  disabilities 
inchiding  those  with  non-visible 
disabilities  such  as  psychiatric 
disabilities,  substance  addiction,  mental 
retardation,  and  learning  disabilities. 
The  ultimate  goal  is  to  edlow  these 
programs  to  become  leaders  in 
developing  and  further  demonstrating 
strategies  and  techniques  to  increase 
both  the  participation  of  and  residts  for 
youth  with  disabilities. 

These  grants  are  designed  to  enable 
WIA-assisted  youth  programs  to  support 
those  needed  efforts  to  achieve 
improved  service  to  youth  with 
disabilities  in  their  existing  programs. 
Grant  funds  may  not  be  used  to  provide 
direct  service  pajrments  for  youth  with 
disabilities;  existing  funding  is  to  be 
used  for  this  purpose.  Rather,  these 
funds  are  intended  to  be  used  in  ways 
which  create  system  change  or  overall 
program  improvements  to  enable  youth 
programs  to  more  successfully  serve 
youth  with  disabilities. 

Under  this  grant,  grantees  must  serve 
at  least  40  youth  with  disabilities  each 
year  or,  if  the  program  has  fewer  than 
200  participants,  at  least  20%  of  them 
must  be  participants  with  disabilities. 

Proposals  must  demonstrate  how  the 
grantee  would  develop,  implement, 
evaluate,  and  disseminate  new  or 
improved  approaches  to  the  youth 
programs  that  generate  knowledge  and 
promote  best  practices,  to  increase 
participation,  and  improve  results  in 
those  programs  for  yoimg  people  with 
disabilities.  In  addition,  grantees  must 
participate  in  technical  assistance 
efforts  designed  to  disseminate  to  other 
programs  their  successful  strategies  and 
techniques  for  serving  greater  numbers 


of  youth  with  disabilities  including 
those  with  non-visible  disabilities. 

All  grantees  must  operate 
demonstration  projects  that  integrate  the 
four  key  themes  and  ten  program 
elements  of  WIA-assisted  youth 
programs,  listed  at  WIA  section 
129(c)(2)  (20  CFR  644.410)  discussed 
above  with  one  or  more  of  the  following 
best  practice  features: 

1.  Demonstrations  focused  on 
promoting  effective  structures,  policies, 
and  practices  to  improve  results  for 
youth  with  disabilities  in  WIA-assisted 
programs,  including  those  with  non- 
visible  disabilities,  in  areas  such  as 
admission,  enrollment,  assessment,  staff 
development,  interagency  coordination, 
etc.; 

2.  Demonstrations  of  effective  service 
interventions  and  approaches  that  help 
young  people  with  disabilities  to 
overcome  barriers  to  positive  education 
and  emplo}rment  outcomes  including 
such  things  as  illicit  drug  use: 

3.  Demonstrations  that  focus  on  the 
link  between  academic  and 
occupational  skill  standards;  and  on  the 
integration  of  academic  fmd  applied 
learning  in  real  work  settings; 

4.  Demonstrations  that  focus  on 
supporting  and  accommodating  young 
people  with  disabilities  in  integrated, 
inclusive  work,  and  work-preparation 
environments  at  all  times,  especially  if 
their  educational  program  has  been 
delivered  even  partially  in  a  segregated 
setting; 

5.  Demonstrations  that  focus  on 
youth-centered  planning  and 
development  {e.g.,  assessment,  choice, 
rights  and  responsibilities,  life  skills, 
drop  out  prevention  strategies,  paid  and 
impaid  work  experiences,  leadership 
development,  adult  mentoring); 

6.  Demonstrations  that  focus  on 
promoting  physical  and  mental  health, 
substance  abuse  prevention,  and  the 
link  between  health  and  positive 
educational  and  employment  outcomes; 

7.  Demonstrations  that  focus  on 
increasing  the  type  of  involvement  by 
business,  family,  and  community,  that 
create  effective  connections  to 
intermediaries  with  strong  links  to  the 
job  market  and  to  local  and  regional 
employers; 

8.  Demonstrations  which  develop  and 
leverage  linkages  with  other  state  and 
local  initiatives  that  provide  services 
and  supports  for  yoimg  people  with 
significant  disabilities.  Such  initiatives 
may  include,  but  are  not  limited  to, 
systems  change  efforts  promoting 
enduring  systems  improvement  and 
comprehensive  coordination;  health 
care;  substance  abuse  prevention; 
housing;  transportation;  education; 
supported  employment;  small  business 


development;  technology  related 
assistance;  private  foundations;  faith- 
based  initiatives;  and 

9.  Demonstrations  that  research 
alternative  methods  of  measuring  WIA 
perfoiinance  outcomes  that  consider  the 
various  characteristics  of  people  with 
disabilities,  including  those  with  non- 
visible  disabilities. 

Some  examples  of  resources  for 
information  about  WIA-assisted  youth 
program  components  and  these  best 
practice  features  can  be  located  on  the 
following  Web  sites: 

1.  Employment  and  Training 
Administration  (ETA)  Office  of  Youth 
Services  Web  site:  www.doleta.gov/ 
youth — services. 

2.  National  Transition  Alliance  for  - 
Youth  with  Disabilities:  www.dssc.org/ 
nta. 

3.  The  Department  of  Health  and 
Human  Services.  Maternal  and  Child 
Health,  "Healthy  and  Ready  to  Work" 
Web  site:  www.mchbhrtw.org. 

4.  National  Youth  Employment 
Coalition,  Program  and  Effective 
Practices  Network  (PEPNET)  Web  site: 
www.nyec.org. 

5.  National  Center  on  Secondary 
Education  and  Transition  Web  site: 
www.ici.idu. 

6.  The  National  Collaborative  on 
Workforce  and  Disability  Web  site: 
www.ncwd-youth.info/ie.html. 

In  addition,  a  moael  demonstration 
project  must: 

1.  Provide  a  detailed  management 
plan  for  project  goals,  objectives,  and 
activities; 

2.  Describe  how  they  plan  to  comply 
with  the  employment 
nondiscrimination  and  equal 
opportunity  requirements  of  the  various 
laws  listed  in  the  assurances  section, 
and  how  they  plan  to  meet  the  needs  of 
individuals  with  disabilities  from 
diverse  cultures  and/or  racial  and  ethnic 
groups; 

3.  Use  rigorous  quantitative  or 
qualitative  evaluation  methods  and 
data; 

4.  Evaluate  the  model  by  using 
multiple  measures  of  results  to 
determine  the  effectiveness  of  the  model 
and  its  components  or  strategies  for 
continuous  program  improvements; 

5.  Produce  detailed  procedures  and 
materials  that  would  enable  others  to 
replicate  the  model: 

6.  Communicate  with  appropriate 
audiences  through  means  such  as 
technical  assistance  providers  and 
disseminators,  publications,  conference 
presentations,  and/or  a  web  site.  (If  the 
project  maintains  a  web  site,  it  must 
include  relevant  information  and 
documents  in  an  accessible  form);  and 

7.  Collaborate  with  appropriate 
Federal  and  state  agencies  and 
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programs,  such  as  the  Department  of 
Health  and  Human  Services  Maternal 
and  Child  Health  Bureau.  Children  with 
Special  Health  Care  Needs  Program, 
Health  Care  Financing  Administration, 
Substance  Abuse  and  Mental  Health 
Services  Administration, 
Administration  on  Developmental 
Disabilities,  Social  Security 
Administration,  and  the  Department  of 

■  Education  Office  of  Special  Education 
and  Rehabilitation  Services. 

Grantees  must  support  the  travel  cost 
associated  with  sending  at  least  one 
representative  to  the  annual  ODEP 
Grantees'  training  conference,  to  be  held 
in  Washington,  IX]. 

The  Department  will  arrange  for  an 
independent  evaluation  of  outcomes, 
impacts,  and  benefits  of  the 
demonstration  projects.  Grantees  must 
make  records  available  to  evaluation 
personnel,  as  specified  by  the 
evaluator(s)  under  the  direction  of  the 
Department. 

V.  Funding  Av*UabiUty 

The  period  of  performance  will  be  24 

■  months  from  the  date  of  execution  by 
the  Government.  Up  to  five  (5) 
competitive  grants  will  be  awarded  in 
the  range  of  $350,000  to  $500,000.  It  is 
expected  that  the  funds  used  for  this 
SGA  will  support  the  costs  associated 
with  the  development,  implementation, 
and  evaluation  of  a  model 

'  demonstration  project  for  a  youth 
program  to  significantly  increase  the 
nimibers  of  young  people  with 
disabilities  participating  and  benefiting 
bom  program  activities.  Projects  can  use 
the  available  funds  to  conduct  a  variety 
of  activities  to  support  these  models, 
such  as  outreach,  recruitment,  staff 
training,  strategic  planning,  assessment, 
curriculum/materials  development, 
career  development,  student-focused 
planning,  program  alignment, 
partnership  building,  reasonable 
acconunodations,  etc.  Youth  programs 
are  required  to  use  existing  funding  to 
provide  direct  services  to  young  people 
with  disabilities. 

VI.  Eligible  Applicants 

To  be  eligible,  applicants  must  be 
WIA  grant  recipients  for  a  local  area, 
fiscal  agents  for  such  grant  recipients. 
Local  Boards,  and/or  competitively 
selected  eligible  youth  service 
providers.  Each  grantee  must  involve 
members  of  two  specific  groups  in 
strategic  planning  and  implementation 
activities:  youth  with  disabilities,  and 
relevant  experts  in  the  field  of  young 
people  writh  disabilities  (such  as 
disability  organizations,  researchers, 
policy  makers,  employers,  family 
members  and/or  Cunily  organizations. 


independent  living  centers,  or  service 
providers.) 

According  to  section  18  of  the 
Lobbying  Disclosure  Act  of  1995,  an 
organization,  as  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986,  that  engages  in  lobbying 
activities  will  not  be  eligible  for  the 
receipt  of  federal  funds  constituting  an 
award,  grant,  or  loan.  See  2  U.S.C.  1611; 
26  U.S.C.  501(c)(4). 

Vn.  Application  Contents 

General  Requirements — ^Two  copies 
and  an  original  of  the  proposal  must  be 
submitted,  one  of  which  must  contain 
an  original  signatiu«.  Proposals  must  be 
submitted  by  the  applicant  only.  There 
are  three  required  sections  of  the 
application.  Reqmrements  for  each 
section  are  provided  in  this  application 
package. 

Part  I— Executive  Summary 

The  Executive  Summary  must  be  no 
more  than  2  single-spaced  pages  in 
length  giving  a  dear  summary  of  the 
project  narrative. 

Part  n— Project  Narrative — 
(Appendices:  Letters  of  Corrardtment/ 
Support.  Resumes,  etc.) 

Applicants  must  include  a  project 
narrative  that  addresses  the  Statement  of 
Work  in  Part  IV  of  this  notice  and  the 
selection  criteria  that  are  used  by 
reviewers  in  evaluating  the  application. 

You  must  limit  the  project  narrative  to 
the  equivalent  of  no  more  than  fifty  (50) 
pages  using  the  following  standard.  This 
page  limit  does  not  apply  to  Part  I,  the 
Executive  SunMnary;  Part  IE,  the  Project 
Financial  Plan  (Budget);  and,  the 
Appendices  (the  assurances  and 
certifications,  resiunes,  a  bibliography 
or  references,  and  the  letters  of  support). 
A  page  is  8.5"  x  11"  (on  one  side  only) 
with  one-inch  margins  (top,  bottom,  and 
sides).  All  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs  must  be  double-spaced  (no 
more  than  three  lines  per  vertical  inch); 
and,  if  using  a  proportional  computer 
font,  use  no  smaller  than  a  12-point 
font,  and  an  average  character  density 
no  greater  than  18  characters  per  inch  (if 
using  a  non-proportional  font  or  a 
typewriter,  do  not  use  more  than  12 
characters  per  inch.) 

Applicants  must  also  include  in  Part 
n  of  the  proposal  a  narrative  that 
addresses  all  of  the  Evaluation  Criteria 
(section  Vm  below)  that  will  be  used  by 
reviewers  in  evaluating  individual     ■ 
proposals. 

Applicants  shall  collaborate  with 
other  research  institutes,  centers,  and 


studies  and  evaluations  that  are 
supported  by  DOL  and  other  relevant 
Federal  agencies. 

Part  m  Project  Financial  Plan  (Budget) 

Applications  must  include  a  detailed 
financial  plan  that  identifies  by  line 
item  the  budget  plan  designed  to 
achieve  the  goals  of  this  grant.  The 
Financial  Plan  must  contain  the  SF-424. 
Application  for  Federal  Assistance. 
(Appendix  A)  and  a  Budget  Information 
Sheet  SF-424A  (Appendix  B). 

In  addition,  the  budget  must  include 
on  a  separate  page  a  detailed  cost 
analysis  of  each  line  item.  Justification 
for  administrative  costs  must  be 
provided.  Approval  of  a  budget  by  DOL 
is  not  the  same  as  the  approval  of  actual 
costs.  The  individual  signing  the  SF  424 
on  behalf  of  the  applicant  must 
represent  and  be  able  to  legsdly  bind  the 
responsible  financial  and  administrative 
entity  for  a  grant  should  that  application 
result  in  an  award.  The  applicant  must 
also  include  the  Assurances  and 
Certifications  Signature  Page  (Appendix 
Q. 

vm.  Evaluation  Criteria/Selection 
A.  Evaluation  Criteria 

The  application  must  include 
appropriate  information  of  the  type 
described  below. 

1.  Significance  of  the  Proposed  Project 
(20  Points) 

In  determining  the  significance  of  the 
proposed  project,  the  Department 
considers  the  following  ractors: 

a.  The  potential  contribution  of  the 
proposed  project  to  increase  knowledge 
or  understanding  of  problems,  issues,  or 
effective  strategies  for  youth  programs 
in  serving  young  people  Mdth 
disabilities; 

b.  The  extent  to  which  the  proposed 
project  is  likely  to  yield  findings  that 
may  be  used  by  other  appropriate 
agencies  and  organizations; 

c.  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies; 

d.  The  likely  utility  of  the  products 
(such  as  information,  materials, 
processes,  or  techniques)  that  will  residt 
from  the  proposed  project,  including  the 
potential  for  the  products'  being  used 
effiectively  in  a  variety  of  other  settings; 

e.  The  extent  to  which  the  promising 
practices  of  the  proposed  project  are  to 
be  disseminated  in  ways  that  will 
enable  others  to  use  the  information  or 
strategies; 

f.  li^e  potential  replicability  (national 
significance)  of  the  proposed  project  or 
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strategies,  including,  as  appropriate,  the 
potential  for  implementation  in  a 
variety  of  settings;  and, 

g.  Ine  importance  or  magnitude  of  the 
results  which  are  likely  to  be  attained  by 
the  proposed  project. 

2.  Quality  of  the  Project  Design  (20 
Points) 

In  evaluating  the  quality  of  the 
proposed  project  design,  die  Department 
considers  the  following  factors: 

a.  The  extent  to  whioi  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable; 

b.  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successhiUy  address,  the  needs 
of  the  target  population  and  other 
identified  needs; 

c.  The  extent  to  which  the  design  of 
the  proposed  project  can  measure 
methods  for  recruiting  and  serving 
youth  with  disabilities  each  year; 

d.  The  extent  to  which  the  proposal 
demonstration  incorporates  the  four  key 
themes  identified  in  Part  IV,  Statement 
of  Work; 

e.  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  this  grant; 

f.  The  extent  to  which  the  design  of 
the  proposed  project  reflects  a  review  of 
disability  related  literatiue,  up-to-date 
knowledge  bom  research  and  effective 
practice  of  youth-centered  planning  and 
youth  development  principles  and 
approaches,  and  the  use  of  appropriate 
methodological  tools  to  ensure 
successful  achievement  of  project 
objectives; 

g.  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  community,  state,  and 
Federal  resources; 

h.  The  extent  to  which  the  applicant 
encourages  involvement  of  young 
people  with  disabilities,  relevant 
experts,  and  organizations  in  project 
activities;  and, 

i.  The  extent  to  which  performance 
feedback  and  continuous  improvement 
are  integral  to  the  design  of  the 
proposed  project. 

3.  Quality  of  Project  Personnel  (15 
Points) 

The  Project  Narrative  must  describe 
the  proposed  staffing  of  the  project  and 
must  identify  and  summarize  the 
qualifications  of  the  personnel  who  will 
carry  it  out.  The  projects  funded  under 
this  notice  must  make  positive  efforts  to 
employ  and  advance  in  employment 
qualified  individuals  with  disabilities  in 
project  activities.  In  addition,  the 


Department  considers  the  qualifications, 
including  relevant  education,  training 
and  experience  of  key  project  personnel 
as  well  as  the  qualifications,  including 
relevant  training  and  experience  of 
project  consultants  or  subcontractors. 
Resumes  must  be  included  in  the 
Appendices. 

4.  Adequacy  of  Resources  (10  Points) 

In  evaluating  the  adequacy  of 
resouirces  for  the  proposed  project,  the 
Department  considers  the  following 
factors: 

a.  The  adequacy  of  support,  including 
facilities,  equipment,  supplies,  and 
other  resources,  from  the  applicant 
organization  or  the  lead  applicant 
organization; 

D.  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project; 

c.  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project; 

d.  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project;  and 

e.  The  extent  to  which  the  applicant 
proposes  to  leverage  other  resoiirces  and 
funds,  or  to  use  these  funds  to  leverage 
other  funds. 

The  applicant  may  include  letters  of 
commitment  bom  proposed  partners  in 
the  Apfiendix. 

5.  Quality  of  the  Management  Plan  (20 
points) 

In  evaluating  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Department  considers  the 
following  factors: 

a.  The  extent  to  which  the 
management  plan  for  project 
implementation  achieves  the  objectives 
of  the  proposed  project  on  time  and 
within  budget,  including  clearly  defined 
staff  responsibilities,  and  time  allocated 
to  project  activities,  time  lines, 
milestones  for  accomplishing  project 
tasks  and  project  deliverables; 

b.  The  adequacy  of  mechanisms  for 
ensuring  high-quality  products  and 
services  bom  the  proposed  project;  and, 

c.  The  extent  to  wmch  the  time 
commitments  of  the  project  director 
and/or  principal  investigator  and  other 
key  project  persoimel  are  appropriate 
and  adequate  to  meet  the  objectives  of 
the  proposed  project. 

6.  Quality  of  the  Project  Evaluation  (15 
points) 

In  evaluating  the  quality  of  the 
project's  evaluation  design,  the 
Department  considers  the  following 
factors: 


a.  The  extent  to  which  the  methods  of 
evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives, 
context,  and  outcomes  of  the  proposed 
project; 

b.  The  extent  to  which  the  methods  of 
evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
stratmies; 

c.  Tne  extent  to  which  the  methods  of 
evaluation  include  the  use  of  objective 
performance  measures  that  are  clearly 
related  to  the  intended  outcomes  of  the 
project  and  will  produce  quantitative 
and  qualitative  dfata; 

d.  The  extent  to  which  the  evaluation 
will  provide  information  to  other  youth 
programs  about  effective  strategies 
suitable  for  replication  or  testing  in 
other  settings;  and, 

e.  The  extent  to  which  the  methods  of 
evaluation  measiue  in  both  quantitative 
and  qualitative  terms,  program  results 
and  satisfaction  of  youth  with 
disabilities. 

B.  Selection  Criteria 

Acceptance  of  a  proposal  and  an 
award  of  federal  funds  to  sponsor  any 
program(s)  is  not  a  waiver  of  any  grant 
requirement  and/or  procedures. 
Grantees  must  comply  with  all 
applicable  Federal  statutes,  regulations, 
administrative  requirements  and  OMB 
Circidars.  For  example,  the  OMB 
circulars  require,  and  an  entity's 
procurement  procedures  must  require, 
that  all  procurement  transactions  shall 
be  conducted,  as  practical,  to  provide 
open  and  free  competition.  If  a  proposal 
identifies  a  specific  entity  to  provide  the 
services,  the  award  does  not  provide  the 
justification  or  basis  to  sole-source  the 
procurement,  i.e.,  to  avoid  competition. 

Applications  will  be  reviewed  by  a 
panel  using  the  criteria  described  in  this 
SGA.  Applications  vtrill  be  ranked  based 
on  the  score  assigned  by  the  panel  after 
careful  evaluation  by  each  panel 
member.  The  ranldng  will  be  the 
primary  basis  to  identify  applicants  as 
potential  grantees.  Although  the 
Government  reserves  the  right  to  award 
on  the  basis  of  the  initial  proposal 
submissions,  the  Government  may 
establish  a  competitive  range,  based 
upon  the  proposal  evaluation,  for  the 
pxirpose  of  selecting  qualified 
applicants.  The  panel's  conclusions  are 
advisory  in  nature  and  not  binding  on 
the  Grant  Officer.  The  Government 
reserves  the  right  to  ask  for  clarification 
or  hold  discussions,  but  is  not  obligated' 
to  do  so.  The  Government  further 
reserves  the  right  to  select  applicants 
out  of  rank  order  if  such  a  selection 
would,  in  its  opinion,  result  in  the  most 
effective  and  appropriate  combination 
considering  factors  such  as: 
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1.  Findings  of  the  grant  technical 
evaluation  panel 

2.  Geographic  distribution  of  the 
competitive  applications; 

3.  Assuring  a  variety  of  program 
designs;  and, 

4.  The  availability  of  funds. 

K.  Reporting 

Grantees  must  submit  financial  and 
participation  reports  under  this  program 
as  prescribed  by  OMB  Circulars  A-102 
and  A-110  as  applicable.  See  also  29 
CFR  parts  95  &  97.  It  is  estimated  that 
the  quarterly  program  report  will  take 
five  (5)  hours  to  complete.  These 
include: 

1.  Financial  Reports; 

2.  Quarterly  and  Final  Program 
Results  and  Reports  on  the  Satisfaction 
of  Youth  with  Disabilities: 

3.  Other  Reporting  (to  Technical 
Assistance  Service  Providers,  etc.),  as 
prescribed  by  DOL. 

X.  Administrative  Provisions 

A.  Administrative  Standards  and 
Provisions 

Grants  awarded  under  this  SGA  are 
subject  to  the  following: 

•  29  CFR  Part  95 — Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  with 
Institutions  of  Higher  Education. 

•  29  CFR  Part  96 — Federal  Standards 
for  Audit  of  Federally  Funded  Grants, 
Contracts,  and  Agreements 

•  29  CFR  Part  97— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments 


The  grant  awarded  imder  this  SGA 
shall  be  subject  to  the  following: 

B.  Allowable  Costs 

Determinations  of  allowable  costs  are 
made  in  accordance  with  the  following 
applicable  Federal  cost  principles: 

•  State  and  Local  Government — OMB 
Circular  A-87 

•  Nonprofit  Organizations — OMB 
Circular  A-122 

•  Profit-making  Commercial  Firms — 
48  CFR  Part  31 

Profit  will  not  be  considered  an 
allowable  cost  in  any  case. 

C.  Grant  Non-Discrimination 
Assurances 

Each  applicant  must  include  an 
assurance  that,  as  a  condition  of  the 
award,  the  applicant  will  comply  fully 
with  the  nondiscrimination  and  equal 
opportunity  provisions  of  the  following 
laws: 

•  29  CFR  part  31 — Nondiscrimination 
in  Federally-assisted  programs  of  the 
Department  of  Labor,  effectuation  of 
Title  VI  of  the  Civil  Rights  Act  of  1964. 
(Title  VI  of  the  Civil  Rights  Act  of  1964) 

•  29  CFR  part  32 — ^Nondiscrimination 
on  the  Basis  of  Disability  in  Programs 
and  Activities  Receiving  or  Benefiting 
from  Federal  Assistance.  (Section  504  of 
the  Rehabilitation  Act) 

•  29  CFR  part  36 — ^Nondiscrimination 
on  the  Basis  of  Sex  in  Education 
Programs  or  Activities  Receiving 
Federal  Financial  Assistance.  (Title  IX 
of  the  Education  Amendments  of  1972) 

•  29  CFR  part  37  Implementation  of 
the  Nondiscrimination  and  Equal 
Opportunity  Provisions  of  the 


Workforce  Investment  Act  of  1998 
(WL\) 

The  applicant  must  include  the 
attached  assurances  and  certifications. 

D.  Limitation  on  Administrative  and 
Indirect  Costs 

1.  Direct  Costs  for  administration, 
plus  any  indirect  charges  claimed. 

2.  Indirect  costs  claimed  by  the 
applicant  must  be  based  on  a  federally 
approved  rate.  A  copy  of  the  negotiated, 
approved,  and  signed  indirect  cost 
negotiation  agreement  must  be 
submitted  with  the  application. 

3.  If  the  applicant  does  not  presently 
have  an  approved  indirect  cost  rate,  a 
proposed  rate  with  justification  may  be 
submitted.  Successful  applicants  will  be 
required  to  negotiate  an  acceptable  and 
allowable  rate  with  the  appropriate  DOL 
Regional  Office  of  Cost  Determination 
within  90  days  of  grant  award. 

4.  Rates  traceable  and  trackable 
through  the  State  Workforce  Agency's 
Cost  Accounting  System  represent  an 
acceptable  means  of  allocating  costs  to 
DOL  and,  therefore,  can  be  approved  for 
use  in  grants  to  State  Workforce 
Agencies. 

Signed  at  Washington.  DC,  this  18th  day  of 
June.  2002. 
LawTsnce  J.  Kuw, 
Grant  Officer. 

APPENDIX  A.  Application  for  Federal 

Assistance,  Form  SF  424 
APPENDIX  B.  Budget  Information 

Sheet,  Form  SF  424A 
APPENDIX  C.  Assurances  and 

Certifications  Signature  Page 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Afipreval  No.  0348.0043 


1.  TYK  OF  SUBMttSION: 

AKiHcation 

fl  Constructton 

D  Mon-Con«tfucMon 


PrMpplicatton 
n  Constnidion 


a 


Nen-Conatnidlon 


2.  DATE  aUBMTTB) 


3.  DATE  RECeiVEO  BY  STATE 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


*  "  -  Ilia  iilifla. 


state  Application  MantMar 


Fadaral  Mantmar 


.  APPUCANT  INFORMATION 


Legal  Name: 


Organizational  UnK: 


Addraaa  (givn  dty.  county.  SMa.  and  zip  codt): 


C.  EMPLOYER  DENTFICATION  NUMBER  ^0A/> 

H 


t.  TYPE  OF  APPUCATION: 

D  New        D  Continuation  D  Roviaion 

K  Revision,  enter  appropriatalattaf<s)  in  box(as)  FH     [""1 


A.  Increase  Award         B.  Decrease  Award 
0.  Decrease  Duration    Oam(8p»c»y): 


C.  Increase  Duration 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


TITLE: 


Nanw  and  telephone  number  of  person  to  be  oonteciod  on  metteis  invohrini 
this  application  (givm  mnm  coda; 


7.  TYPE  OF  APPUCANT:  (mnlv  approprialt  Mtm  in  bOK) 


n 


A.  State  H.  Independent  School  Dist 

B.  County  I.  Stete  ControOed  Institution  of  Higher  Leeming 

C.  Municipal  J.  Private  University 

D.  Township  K.  Indian  Trtoe 

E.  tntarstate  L.  Individual 

F.  Intenrninidpal  M.  Profit  Organization 

G.  Special  District  N.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


1 1 .  DESCRmVE  TnU  OF  APfUCANTS  PROJECT: 


12.  AREAS  AFFECTED  BY  PROJECT  ^C/f/as,  Counties,  SM»s,  etc.): 


13.  PROPOSED  PROJECT 


Stert  Date 


Ending  Date 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applicant 


b.  Project 


IS.  ESTIMATED  FUNDMG: 


a.  Federal 


b.  Applicant 


c.  Stete 


d.  Local 


a.  Other 


f.  Program  btoome 


g.  TOTAL 


-w 

ST 


TT 
TT 


ie.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDB<  12372 
PROCESS  FOR  REVIEW  ON: 


DATE 


b.  No.    D  PROGRAM  IS  NOT  COVERED  BY  E.  O  1 2372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTS}  BY  STATE 
FOR  REVIEW 


17.  n  THE  APPUCANT  DEUNQUB4T  ON  ANY  FEDERAL  DEBT? 
Dvea    Hnrea,"  attach  an  explanation.  Qno 


It  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF.  AU  DATA  IN  THIS  APPUCATION^REAPPUCATON  ARE  TRUE  AND  CORRECT.  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORHED  BY  THE  GOVERNMG  BODY  OF  THE  APPUCANT  AND  THE  APPUCANT  ¥WLL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  of  Authorized  Representative 


b.  TMe 


d.  Signature  of  Authorized  Raprasentetive 


c.  Telephone  Number 


e.  Oete  Signed 


Previous  Edition  Usabte 
Authorized  for  Local  Reproduction 


Stendard  Fomi  424  (Rev.  7-97) 
Preecribed  by  OMB  Circutar  A-102 
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INSTRUCTIONS  FOR  THE  SF-424 


PuMc  reporting  burden  for  Ms  ooMection  of  biformation  Is  esthnatad  to  avarage  45  minutes  per  response,  inckidng  time  for  reviewing 
instructions,  searching  existing  data  sources,  gattwring  and  maintaining  (he  data  needed,  and  completing  arxl  reviewing  the  ooliection  of 
Information.  Send  comments  ragardhig  ttie  txirden  estimate  or  any  other  aspect  of  this  colecUon  of  Information.  Indudhig  suggestions  for 
rsdudng  this  txfden,  to  the  Ofllca  of  IManagement  and  Budget.  Papervvorfc  Reduction  Proiect  (034S-0043),  Washbigton,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  form  used  t>y  applcants  as  a  requirad 
wM  tw  used  t>y  Federal  agencies  to  obtain  applcant 
resportse  to  Executive  Order  12372  and  have  selected  the 
the  applcam's  submission. 


1. 
2. 


Salf«(pianatory. 


Entry: 


for  preapptcations  ami  applications  submittad  for  Federal  assistance.  It 

that  Stales  wMch  have  establshed  a  review  and  comment  procedure  in 

to  be  induded  in  their  process,  have  been  given  an  opportunity  to  review 

Item:  Entry: 

12.       Ust  only  the  largest  poMical  entities  affected  (e.g..  State, 
counties,  cities). 


Date  application  submitted  to  Federal  agency  (or  State  if 
applicable)  and  applicant's  control  number  (if  appNcabie). 


13. 


Self-explanatory. 


3.  State  use  only  (If  appHcalile). 

4.  If  this  applicaflon  is  to  continue  or  revise  an  existir)g  award, 
enter  present  Federal  identMer  numt>er.  If  for  a  new  prefect, 
leave  blank. 

5.  Lagal  name  of  applcant,  name  of  primary  organizational  unit 
which  wH  undertake  ttie  assistanoe  activity,  complete  address  of 
the  applcant,  and  name  and  telephone  rHjmber  of  the  person  to 
contact  on  matters  related  to  this  applcaMon. 

6.  Enter  Emptoyerklentifkatkin  Number  (EIN)  as  assigned  by  the 
Intemal  Revenue  Service. 


14.  List  the  appikant's  Congresskxul  Oistrk:t  arxl  any 
Distrfct(s)  affected  t>y  the  program  or  prpiect. 

15.  Amount  requested  or  to  be  contributed  during  ttw  first 
fundkig/budget  period  by  eech  contributor.  Vakie  of  in- 
kknd  contributtons  shouM  be  Irtckjded  on  appropriate 
Ines  as  applcable.  If  the  actkm  wM  result  in  a  dollar 
change  to  an  exislkig  award,  indfeate  only  ttie  amount 
of  the  change.  For  decreaaes,  encfose  the  amounts  in 
parenttiesas.  if  both  iMSic  and  supplemental  amounts 
are  inckJded,  show  tireakdown  on  an  attached  sheet. 
For  muKiple  program  ftindbig.  use  totals  and  show 
breakdown  using  same  categories  as  item  16. 


7.  Enter  the  appropriate  letter  in  the  space  provfcled. 

8.  Check  appropriate  box  and  enter  appropriata  lellar<(s)  in  ttie 
space(s)  provfcisd: 


18.        Applcants  shouM  contact  the  State  Skigle  Point  of 

Contact  (SPOC)  for  Federal  Execulve  Order  12372  to 
dalennlna  wtwiher  the  applcatkxi  is  sulsject  to  the 
State  Intergovammental  review  process. 


-*  ^laMr  means  a  new 


—  ^ConHnuatton"  means  an  extension  for  an  addWonal 
ftindkigftudget  period  for  a  project  wWi  a  projected 
completkin  date. 

-  ftevisfon'  means  any  change  in  ttie  Federal 
Government's  financial  ohigation  or  contingent 
■aiMaiyirom  an  axisong  ooagaoon. 

Name  of  Federal  agency  ftam  which  aasistanoe  is  behig 


17. 


ia 


This  question  apples  to  ttie  applcart  organizalfon,  not 
ttie  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  inckJde  delnquent  audit 
,  toans  and  taxes. 


To  be  signed  by  the  authorized  representative  of  the 
applcant  A  copy  of  ttie  govemkig  body's 
authorization  (tar  you  to  si^  this  applcation  as  official 
raprsaentaUva  must  tw  on  Ha  in  the  applcant's  office. 
(Certaki  Federal  agencies  may  raquke  that  this 
authorizatton  be  submitted  as  part  of  the  applcalkxi.) 


10.       Uaa  tie  Catatog  of  Federal  Domestic  Assistance  number  and 
tUa  of  ttw  program  under  which  assistance  Is  requested. 


ii>        ciaar  ■  Drier  cieecripiive  nM  or  Vie  prDfecL  n  more  inan  one 
program  la  kwolvad,  you  should  append  an  axpianaHon  on  a 
aeparale  sheet.  If  appropriate  (a.g.,  oonstnidion  or  real 
property  prpfacli),  attach  a  map  sticMring  profact  location.  For 
preeppfcaMona,  uaa  a  aeparate  sheetto  provide  a  summary 
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INSTRUCTIONS  FOR  THE  SF-424A 


PuMc  reporting  burden  for  this  oolaction  of  kifonnation  is  estimatod  to  avsrage  180  minutos  per  response.  inchKing  time  for  revfowing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  coMedion  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  cotecHon  of  information,  incfcxlng  suggestions  for 

redudng  this  buden.  to  the  Office  of  Ktanagemsnt  and  Budget.  Papenrarfc  Reduction  Proiect  (034M044),  Washk^ 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


Oenaralinstnictions 


Thisfonn  is  designed  so  that  application  can  be  made  for  funds 
ftam  one  or  more  grant  programs,  in  preparing  the  budget. 
adhere  to  any  existing  Federal  grantor  agency  guidelines  which 
prescribe  how  and  whether  budgeted  amounts  should  be 
separately  shown  for  difforent  functions  or  activllies  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agencies  may  requirea  breaiofown  by  function 
or  activity.  Sections  A,  B.  C.  and  0  should  include  budget 
estimates  for  the  whole  prpiect  except  when  applying  for 
assistance  which  requires  Federal  authorization  in  annual  or 
other  funding  perlod'increments.  in  the  latter  case.  Sections  A.  B. 
C,  and  D  should  provide  the  budgei  for  the  first  budget  period 
(usuaHy  a  year)  and  Section  E  should  present  the  need  fbr 
Federal  assistance  in  the  subsequent  budget  periods.  Al 
appNcations  should  contain  a  breakdown  by  the  ot)|ect  dass 
categories  shown  in  Unes  a-k  of  Section  B. 

Section  A.  Budget  Sumntary  Llnae  1-4  Columns  (a)  and  (b) 

For  applkatkxtt  pertaining  to  a  single  Federal  grant  program 
(Federal  Oomestk:  Assistance  Catalog  number)  and  rwt  requiring 
a  functtonal  or  activity  breakdown,  enter  on  Line  1  under  Column 
(a)  the  Catatog  program  tide  and  the  Catalog  number  In  Cokimn 
(b). 

For  appHcattons  pertaining  to  a  single  program  requiring  budget 
amounts  by  multlpie  functtons  or  activities,  enter  the  name  of 
each  activity  or  functkm  on  each  yne  in  Cokjmn  (a),  and  enter  the 
Catatog  number  in  Cofomn  (b).  For  applfoattons  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  by  functton  or  activity,  enter  the  Catatog  program  title 
on  each  line  in  Column  (a)  and  the  respective  Catatog  number  on 
each  Hne  in  Cohjmn  (b). 

For  appUcattons  pertaining  to  mult^  programs  where  one  or 
more  programs  nsquira  a  breakdown  by  functton  or  activity, 
prepwe  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Addittonai  sheets  shoukj  be  used  when  one  fonn 
does  not  provkle  adequate  space  for  all  breakdown  of  date 
requked.  However,  when  more  than  one  sheet  is  used,  the  first 
page  shouM  provkle  ttw  summary  totals  by  programs. 

Lirtes  1-4.  Colunwis  (c)  through  (g) 

For  new  appHcalions.  leave  Cohwrm  (c)  and  (d)  blank.  For  each 
Kne  entry  in  Cofomns  (a)  and  (b).  enter  in  Cohjmns  (e),  (f),  and 
(g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  pertod  (usually  a  year). 


For  continuing  grant  program  applications.  submK  these  forms 
before  the  end  of  each  funding  period  as  requlTBd  by  the  grantor 
agency.  Enter  in  Cotomns  (c)  and  (d)  the  estimatad  amounts  of 
funds  whkii  will  remain  unobfgated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instructions 
provkle  for  Ihis.  Otherwise,  leave  these  cokjmns  blank.  Enter  in 
cofomns  (e)  and  (f)  the  amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in  Cokimn  (g)  shouU  be  the 
sum  of  amounts  in  Cofomns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing  grants,  do  not 
use  CokMTYts  (c)  and  (d).  Enter  k)  Cokimn  (e)  the  amount  of  ttie 
increase  or  decrease  of  Federal  funds  and  enter  in  Cotomn  (f)  ttw 
amount  of  the  increase  or  decrease  of  non-Federal  funds.  In 
Cokinm  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  whkii  inckides  ttw  total  prevtous  auttwrtzed 
budgeted  amounts  pkjs  or  mbxis,  as  appropriate,  the  amounts 
shown  k\  Cokjmns  (e)  and  (f).  The  amount(s)  ki  Cokjmn  (g) 
ShouU  not  equal  the  sum  of  amounts  ki  Cohjmns  (e)  and  (f). . 

Una  5  -  Show  the  totals  for  al  ccfomns  used. 

Section  B  Budget  Catagorles 

In  ttw  cokJitw  headhgs  (1)  throuflh  (4).  enter  the  tittes  of  the 
same  programs,  functions,  and  activities  shown  on  Unes  1-4, 
Cokimn  (a).  Section  A.  When  additional  sheets  are  prepared  for 
Section  A.  provkle  sbniar  cokimn  headings  on  each  sheet  For 
each  program,  function  or  activity,  flu  ki  tt«  total  requirements  for 
funds  (both  Federal  and  non-FaderaO  by  object  dass  categories. 

Una  6a^  -  Show  the  totals  of  Unes  6a  to  6h  in  each  cokimn. 

Una  6i  •  Show  the  amount  of  indired  cost. 

Line  6k  -  Enter  ttte  total  of  amounts  on  Unes  6i  and  6j.  For  all 
appOcations  for  new  grants  and  continuation  grants  the  total 
amount  In  cokimn  (5).  Une  6k.  shouW  be  ttie  sanf»e  as  ttie  total 
amount  shown  in  Section  A.  Cokimn  (g).  Une  5.  For 
supplemental  grants  and  changes  to  grants,  ttw  total  amount  of 
ttie-toKrease  or  decreese  as  shown  in  Cokimns  (1)-(4).  Une  6k 
shouU  be  ttw  same  as  ttw  sum  of  ttie  amounts  bi  Section  A. 
Cokimns  (e)  and  (f)  on  Une  5. 

Una  7  -  Enter  the  estimated  amount  of  towome,  K  any.  expected 
to  be  generated  from  this  projed.  Do  not  add  or  subtrad  this 
amoisitfivmttw  total  projed  amount.  Show  under  ttie  program 
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INSTRUCTIONS  FOR  THE  3F-424A  (continued) 


narrative  statement  the  nature  and  source  of  income.  The 
estimated  amount  of  program  Income  may  be  considered  t>y  the 
Federal  grantor  agency  In  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant.  If  in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet 

Column  (a)  •  Enter  the  program  titles  identical  to 
Column  (a).  Section  A.  A  breakdown  by  fijnctk>n  or 
activity  is  not  necessary. 

Column  (b)  -  Enter  the  contributkm  to  be  made  by  the 
applkant. 

Column  (c)  •  Enter  the  amount  of  the  State's  cash  and 
in-kind  contributkm  if  the  applkant  Is  not  a  State  or 
State  agency.  Applkants  whk:h  are  a  State  or  State 
agencies  shoukl  leave  this  cokjmn  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-kind 
contributk)ns  to  be  made  from  ail  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and  (d). 


Line  12  -  Enter  the  total  for  each  of  Cokimns  (bHe).  The  amount 
in  Column  (e)  shouU  be  equal  to  the  amount  on  Une  5,  Column 
(f),  SectkNi  A. 

SectkMi  D.  Forecasted  Cash  Needs  , 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  durir)g  the  first  year. 

Line  14  -  Enter  the  amount  of  cash  from  aH  other  sources  needed 
by  quarter  during  the  first  year. 


Line  1 5  •  Enter  the  totals  of  amounts  on  Unas  1 3  and  14. ' 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
Balance  of  ttw  Project 

Urtes  16-19  -  Enter  in  Column  (a)  the  same  grant  program  titles 
shown  in  Column  (a),  Sectkxi  A.  A  breakdown  by  functnn  or 
activity  is  not  necessary.  For  new  applkatk>ns  and  continuatkxi 
grant  appinatkins,  enter  in  the  proper  colurrms  amounts  of  Federal 
funds  which  win  be  needed  to  complete  the  program  or  project  over 
the  succeedkig  funding  periods  (usually  in  years).  This  sectkx) 
need  not  be  completed  for  revisions  (amenctonents,  changes,  or 
supplements)  to  fiVKis  for  the  current  year  of  existing  grants. 

if  more  than  four  lines  are  needed  to  list  the  program  titles,  submit 
addittonal  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)-(e).  When 
additkxial  schedules  are  prepared  for  this  Sectkxi,  annotate 
accordingly  and  show  the  overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  spece  to  explain  amounts  for  indivkjual  direct 
object  dass  cost  categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agency. 

Line  22  -  Enter  the  type  of  iryjirect  rate  (proviskxial.  predetermined, 
final  or  fixed)  that  will  be  in  effect  durir)g  the  funding  period,  the 
■estimated  amount  of  the  base  to  wtiich  the  rate  is  applied,  and  the 
total  indirect  exper^se. 

Line  23  -  ProvUe  any  other  explanatkxu  or  comments  deemed 
rwcessary. 


ASSURANCES  AND  CERXmCATIONS  -  SIGNATURE  PAGE 

The  Dq)artment  of  Labor  will  not  award  a  grant  or  agreement  where  the  grantee/recipient  has 
failed  to  accept  the  ASSURANCES  AND  CERTIFICATIONS  contained  in  this  section.  By 
signing  and  returning  this  signature  page,  the  grantee/recipient  is  providing  the  certifications  set 
forth  below: 

A.  Assurances  -  Non-Construction  Programs 

B.  Certifications  Regarding  Lobbying,  Debarment,  Suspension,  and  Other 
Responsibility  Matters  -  Primary  Covered  Transactions  and  Certifications 
Regarding  Drug-Frec/Tobacco-Free  Workplace  Requirements. 

C.  Certification  of  Release  of  Information 

D.  Applicant  is  not  a  501  (c)  (4)  organization 


APPLICANT  NAME  and  LEGAL  ADDRESS: 


If  there  is  any  reason  why  one  of  the  assurances  or  certifications  listed  cannot  be  signed,  please 
explain.  Applicant  need  only  submit  and  return  this  signature  page  with  the  grant  application   All 
other  instructions  shall  be  kept  on  file  by  the  applicant. 


APPLICANT  ORGANIZATION 


DATE  SUBMITIED 


PteMeNotc:   This  signature  page  and  any  pertinent  atUchments  which  may  be  required  by  these 
assurances  and  certifications  shaU  be  atUched  to  the  applicant's  Cost  Proposal. 


SF-424A  (Rw.  7-97)  Pag*  4 
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[FR  Doc.  02-16099  Filed  6-25-02:  8:45  am) 

■lUMa  COM  4aio-cx-c 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-077)] 

NASA  Advisory  Council,  Biological 
and  Phyalcal  Raaaarch  Advlaory 
Commlttaa,  Spaca  Station  Utilization 
Advlaory  Subcommlttaa;  Maating 

AOCNCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

StJMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Biological  and 
Physical  Research  Advisory  Committee, 
Space  Station  Utilization  Advisory 
Subcommittee  (SSUAS). 

DATES:  Tuesday,  July  9,  2002,  8  a.m.  to 
5  p.m.,  and  Wednesday,  July  10,  2002, 
8  a.m.  to  5  p.m.,  and  Friday,  July  12. 
2002.  8  a.m.  to  5  p.m. 

ADDRESSES:  Center  for  Advanced  Space 
Studies,  3600  Bay  Area  Boulevard, 
Houston,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Neal  PeDis,  Code  UM.  National 
Aeronautics  and  Space  Administration. 
Houston.  TX  77058,  (202)  358-2022. 

SUPPt^MENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Advance  notice  of  attendance  to  the 
Executive  Secretary  is  requested.  The 
agenda  for  the  meeting  will  include  the 
following  topics: 

— Research  Operations 

— Writing  Assignments 

— Response  to  Prior  Recommendations 

— Operations  and  Integration 

Improvements 
— Special  Topics 
— Recommendations 

The  following  items  are  not  part  of  the 
SSUAS  Summer  Workshop,  but  are 
scheduled  consecutively  with  it. 

— International  Forum  on  the  Scientific 
Uses  of  Space  Station  Meeting  on 
Friday.  July  12,  2002,  afternoon 

— Meeting  on  the  International  Space 
Station  Utilization  Management 
Concept  Development  on  Thursday, 
July  11,  2002,  all  day 

It  is  imperative  thdt  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 


participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  June  20.  2002. 

Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  02-16048  Filed  6-25-02;  8:45  am] 

BNJJNO  COOC  7S10-1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoeae  No.  34-46091;  File  No.  4-200] 

Intarmarkal  Trading  Syatam;  NoMea  of 
Rling  of  tha  NInataanth  Amandmant  to 
tha  ITS  Plan  Ralating  to  tha 
Phlladalphia  Stock  Exchanga,  Inc's 
Implamantatlon  of  a  Ramota  Spacialiat 
Program 

)une  19.  2002. 

Pursuant  to  Section  llA  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  llA3a3-2 
thereimder.^  notice  is  hereby  given  that 
on  May  3,  2002,  the  Intermarket  Trading 
System  Operating  Committee  ("ITSOC") 
submitted  td  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  amendment  ("Nineteenth 
Amendment")  to  the  restated  ITS  Plan.^ 
The  piupose  of  the  proposed  plan 
amendment  is  to  recognize  the  Phlx's 
implementation  of  a  remote  specialist 
program.  The  Commission  is  publishing 
this  notice  to  solicit  comment  on  the 
proposed  amendment  from  interested 
persons. 

I.  Description  of  the  Amendment 

The  ITSOC  proposes  to  amend  the  ITS 
Plan  to  recognize  the  Phlx's 
implementation  of  its  remote  specialist 
program.^  Specifically,  the  ITSOC 
proposes  to  amend  Sections  1 


'  15  U.S.C.  78k-l. 

»17CFR240.11Aa3-2. 

'The  ITS  is  a  National  Market  System  ("NMS") 
plan,  which  was  designed  to  facilitate  intermarket 
trading  in  exchange-listed  equity  securities  based 
on  current  quotation  information  emanating  from 
the  linked  markets.  See  Securities  Exchange  Act 
Release  No.  19456  (January  27.  1983).  48  FR  4938 
(February  3. 1983). 

The  ITS  Participants  include  the  American  Stock 
Exchange  LLC  (Amex"),  the  Boston  Stock  Exchange, 
Inc.  ("BSE"),  the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE").  the  Chicago  Stock  Exchange,  Inc.    . 
("CHX"),  the  Cincinnati  Stock  Exchange,  Inc. 
("CSE"),  the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"),  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"),  the  Pacific  Exchange,  Inc. 
("PCX"),  and  the  Philadelphia  Stock  Exchange,  Inc. 
("Phlx")  ("Participants"). 

*  See  Securities  Exchange  Act  Release  No.  45184 
(December  21.  2001).  67  FR  622  (January  4.  2002) 
(order  approving  SR-Phlx-2001-98). 


("Definitions").  6(a)(i)(A)  ("Receipt  of 
Quotations"),  6(a)(ii)  ("Description  of 
ITS  Transactions"),  and  8(a)  ("System 
Access")  of  the  ITS  Plan  to  include 
references  regarding  the  premises  of 
Phlx  Remote  Specialists  on  which  ITS 
stations  are  located,  and  define  the 
terms  "Phbc  Remote  Specialist,"  »  "Phlx 
Registered  Specialist,"  «  and  "Phlx 
Designated  Specialist."^ 

n.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  Plan 
amendment  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  Plan 
amendment  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  Plan  amendment  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  proposed  Plan 
Amendment  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  ITS.  All  submissions 
shoiUd  refer  to  File  No.  4-208  and 
should  be  submitted  by  July  17.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-16065  Filed  6-25-02;  8:45  ami 
BNJJNQ  COOe  WIO-OI-^ 


^The  term  "Phlx  Remote  Specialist"  is  defined  in 
the  proposed  amendment  as  a  Phlx  Registered 
Specialist  who  is  authorized  by  Phlx  Rule  461  to 
conduct  his/her  regular  specialist  trading  activities 
at  remote  locations  off  the  floor  of  the  Phlx. 

'The  term  "Phlx  Registered  Specialist"  is  defined 
in  the  proposed  amendment  as  a  Phlx  member  who 
has  been  appointed  and  registered  pursuant  to  Phlx 
Rule  202  to  act  as  a  market  maker  in  one  or  more 
System  securities. 

'The  term  "Phlx  Designated  Specialist",  is 
defined  in  the  proposed  amendment  as  a  Phlx 
Registered  Specialist  appointed  by  the  Phlx  to 
coordinate  the  handling  of  commitments  to  trade 
received  by  the  Phlx. 

0 17  CFR  200.30-3(8)(29). 


Federal  Regigter/Vol.  67,  No.  123 /Wednesday,  Jxine  26.  2002 /Notices 


43183 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvastment  Company  Act  Releaee  No. 
2S619;  •12-12580] 

AXP  Marfcat  Advantage  Sarlaa,  Inc.,  at 
al.;  Notica  of  Application 

June  19,  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
action:  Notice  of  application  for 
exemption  imder  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  from  section  15(a)  of  the  Act  and 
nde  18f-2  imder  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
applicants  to  enter  into  and  materially 
amend  subadvisory  agreements  without 
shareholder  approval. 
APPLICANTS:  AXP  Market  Advantage 
Series.  Inc.;  AXP  Partners  Series,  Inc.; 
AXP  Partners  International  Series,  Inc.; 
AXP  Strategy  Series,  Inc.  (collectively, 
the  "AXP  Fimds."  and  the  series  of  the 
AXP  Funds,  the  "AXP  Portfolios");  AXP 
Variable  Portfolio— Partners  Series.  Inc. 
(the  "Life  Fund."  and  the  series  of  the 
Life  Fimd.  the  "Ufe  Portfolio")  (the 
AXP  Fimds  and  the  Life  Fund,  the 
"Funds")  (the  AXP  Portfolios  and  the 
Life  Portfolio,  the  "PortfoUos"); 
American  Express  Financial 
Corporation  ("AEFC");  and  IDS  Life 
Insurance  Company  ("IDS  Life"). 
FILING  DATES:  The  application  was  filed 
on  JiUy  20.  2001  and  amended  on  June 
19.  2002. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  16.  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicant  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Fimds,  901  Marquette 
Avenue  South,  Suite  2810,  Minneapolis. 
MN  55402-3268.  AEFC  and  IDS  Ufe. 
200  AXP  Financial  Center.  Minneapolis. 
MN  55474. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Sullivan,  Senior  Counsel,  at  (202) 
942-0681,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Conmiission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  Each  of  the  Funds  is  registered 
imder  the  Act  as  an  open-end 
management  investment  company  and 
is  organized  as  a  Minnesota  corporation. 
Each  Fimd  is  currently,  or  may  be, 
composed  of  separate  Portfolios,  each 
with  its  own  investment  objectives  and 
policies.  >  AEFC.  a  Delaware 
corporation,  and  IDS  Life,  a  stock  life 
insurance  company  organized  tmder  the 
laws  of  Minnesota,  are  each  registered 
as  an  investment  adviser  tmder  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act").  IDS  Life  is  a  wholly 
owned  subsidiary  of  AEFC.  Shares  of 
the  Life  Portfolio  are  sold  to  IDS  Life 
and  its  subsidiaries  as  fimding  options 
for  variable  annuity  contracts  and 
variable  life  insurance  policies  offered 
through  separate  accounts  of  IDS  Life 
and  its  subsidiaries. 

2.  Each  AXP  Portfolio  has  entered  into 
an  investment  advisory  agreement  with 
AEFC  pursuant  to  which  AEFC  provides 
investment  advice  and  management 
services  to  the  AXP  Portfolio  (each,  an 
"AXP  Advisory  Agreement").  IDS  Life  is 
the  investment  manager  for  the  Life 
Portfolio,  pursuant  to  an  investment 
management  agreement  (the  "Life 
Management  Agreement").  IDS  Life  has 
entered,  with  respect  to  the  Life 
Portfolio,  into  an  advisory  agreement 
with  AEFC,  pursuant  to  which  AEFC 
furnishes  investment  advice  to  the  Life 
Portfolio  (the  "Life  Advisory 


'  Applicants  request  that  the  exemptive  relief 
sought  apply  to  any  existing  or  future  series  of  the 
Funds  and  any  other  registered  open-end 
management  investment  companies  or  series 
thereof  that:  (a)  Are  advised  by  AEFC  or  any  entity 
controlling,  controlled  by.  or  under  common 
control  with  AEFC;  (b)  use  the  adviser/subadviser 
structure  described  in  the  application,  and  (c) 
comply  with  the  terms  and  conditions  in  the 
application  (included  in  the  term  "Portfolios"). 
Applicants  state  that  all  registered  management 
investment  companies  that  currently  intend  to  rely 
on  the  requested  order  are  named  as  applicants.  The 
name  of  any  Portfolio  will  not  contain  the  name  of 
any  Subadviser,  as  defined  below,  or,  if  the  name 
of  a  Portfolio  contains  the  name  of  a  Subadviser,  it 
will  be  preceded  by  AXP.  AXP  is  the  ticker  symbol 
for  American  Express  Company,  which  is  the 
Adviser's  parent  company. 


Agreement,"  and  together  with  the  AXP 
Advisory  Agreements  and  the  Life 
Management  Agreement,  the  "Advisory 
Agreements").  The  term  "Adviser"  is 
used  to  mean  AEFC,  with  respect  to  the 
AXP  Funds,  and  IDS  Life  and  AEFC 
joinUy.  with  respect  to  the  Life  Fimd. 
Each  Advisory  Agreement  has  been 
approved  by  either  the  initial 
shareholder  or  the  public  shareholders 
of  the  relevant  Portfolio  ^  and  by  a 
majority  of  the  relevant  Fund's  board  of 
directors  ("Board"),  including  a 
majority  of  the  directors  who  are  not 
"interested  persons."  as  defined  in 
section  2(a)(19)  of  the  Act 
("Independent  Board  Members"). 

3.  The  Adviser  seeks  to  achieve  each 
Portfolio's  objective  by  selecting  one  or 
more  subadvisers  ("Subadvisers")  who 
have  demonstrated  skill  and  experience 
in  a  particular  area  to  manage  part  or  all 
of  a  Portfolio's  assets  ("Adviser/ 
Subadviser  Structure").  The  Adviser 
enters  into  investment  subadvisory 
agreements  ("Subadvisory  Agreements") 
with  Subadvisers,  under  which  each 
Subadviser,  subject  to  the  general 
supervision  by  die  Adviser  and  the 
Board,  is  responsible  for  the  purchase, 
retention  and  sale  of  securities  for  the 
applicable  Portfolio.  Each  Subadviser 
vtrill  be  registered  or  exempt  from 
registration  under  the  Advisers  Act.  For 
services  under  the  Subadvisory 
Agreement,  a  Subadviser  receives  a  fee 
bom  AEFC  at  an  aimual  rate  based  on 

a  percentage  of  the  Portfolio's  average 
daily  net  assets.  The  amount  paid  to  the 
Subadviser  originates  from  the  fees  paid 
to  AEFC  by  the  Portfolios  (in  the  case  of 
the  Life  Portfolio,  frvm  the  fees  paid  to 
AEFC  by  IDS  Ufe). 

4.  Applicants  request  relief  to  permit 
the  Adviser,  subject  to  the  approval  of 
the  Board,  to  enter  into  and  materially 
amend  a  Subadvisory  Agreement  with  a 
Subadviser  that  is  not  an  affiliated 
person  of  the  Adviser  or  of  the  Portfolio 
within  the  meaning  of  Section  2(a)(3)  of 
the  Act.  except  by  virtue  of  serving  as 

a  Subadviser  to  the  Portfolio  (a  "Non- 
Affiliated  Subadviser").  without  such 
Subadvisory  Agreement  being  approved 
by  the  shareholders  of  the  applicable 
Portfolio. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investmenl 
company  except  tmder  a  written 
contract  that  has  been  approved  by  the 


2  The  term  "shareholder"  includes  variable  life 
insurance  policy  and  variable  annuity  contract 
owners  that  are  unitholders  of  any  separate  account 
for  which  the  Life  Portfolio  serves  as  a  funding 
medium. 


/  V  r_1        £%m 
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vote  of  the  company's  outstanding 
voting  securities.  Rule  18f-2  under  the 
Act  provides  that  each  series  or  class  of 
stocK  in  a  series  company  afiiected  by  a 
matter  must  approve  sucdi  matter  if  the 
Act  requires  shareholder  approval. 

2.  ScNction  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  or  any 
class  or  classes  of  persons,  securities,  or 
transactions  from  any  provision  of  the 
Act,  or  from  any  rule  thereimder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  foirly  intended  by  policy  and 

Erovisions  of  the  Act.  Applicants 
elieve  that  their  requested  relief  meets 
this  standard  for  the  reasons  discussed 
below. 

3.  Applicants  assert  that  the 
shareholders  are  relying  on  the 
Adviser's  experience  to  select  one  or 
more  Subadvisers  best  suited  to  achieve 
a  Portfolio's  investment  objective. 
Applicants  assert  that,  from  the 
perspective  of  the  investor,  the  role  of 
the  Subadvisers  is  comparable  to  that  of 
individual  portfolio  managers  employed 
by  traditional  investment  advisory 
firms.  Ajpplicants  contend  that  requiring 
shareholder  approval  of  each 
Subadvisory  Agreement  would  impose 
costs  and  unnecessary  delays  on  the 
Portfolios,  and  may  preclude  the 
Adviser  from  acting  promptly  and 
efficiently  according  to  the  judgment  of 
the  Board  and  the  Adviser.  Applicants 
also  note  that  each  Advisory  Agreement 
will  remain  subject  to  section  15(a)  of 
the  Act  and  rule  18f-2  under  the  Act, 
including  the  requirements  of 
shareholder  approval. 

Applicants'  Conditions 

1.  Before  a  Portfolio  may  rely  on  the 
order  requested  in  the  application,  the 
operation  of  the  Portfolio  in  the  manner 
described  in  the  application  will  be 
approved  by  a  majority  of  the  Portfolio's 
outstanding  voting  securities  (or,  if  the 
Portfolio  serves  as  a  funding  medium  for 
any  sub-account  of  a  registmed  separate 
account,  pursuant  to  voting  instructions 
provided  by  the  unitholders  of  the  sub- 
account), as  defined  in  the  Act,  or,  in 
the  case  of  a  Portfolio  whose  public 
shareholders  (or  variable  contract 
owners  through  a  separate  account)  vrill 
purchase  shares  on  tne  basis  of  a 
prospectus  containing  the  disclosure 
conten^lated  by  condition  2  below,  by 
its  initial  shareholder  before  shares  of 
the  Portfolio  are  offered  to  the  public  (or 
the  variable  contract  owners  through  a 
separate  account). 

2.  The  prospectus  of  each  Portfolio 
relying  on  the  requested  relief  will 
disclose  the  existence,  substance  and 


effect  of  any  order  granted  pursuant  to 
the  application.  In  addition,  each 
Portfbuo  will  hold  itself  out  to  the 
public  as  employing  the  Adviser/ 
Subadviser  Structiue  described  in  the 
application.  The  prospectus  will 

Erominently  disclose  that  the  Adviser 
as  \iltimate  responsibility  to  oversee 
the  Subadvisers  and  recommend  their 
hiring,  termination,  and  replacement. 

3.  The  Adviser  will  provide  general 
management  and  administrative 
services  to  each  of  the  Portfolios, 
including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  each 
Portfolio,  and,  subject  to  the  review  and 
approval  by  the  Board  will  (i)  set  each 
Portfolio's  overall  investment  strategies: 
(ii)  evaluate,  select  and  recommend 
Subadvisers  to  manage  all  or  part  of  a 
Portfolio's  assets:  (iii)  when  appropriate, 
allocate  and  reallocate  a  Portfolio's 
assets  among  multiple  Subadvisers:  (iv) 
monitor  and  evaluate  the  investment 
performance  of  Subadvisers;  and  (v) 
implement  procedures  reasonably 
designed  to  ensiue  that  the  Subadvisers 
comply  with  the  relevant  Portfolio's 
investment  objectives,  policies,  and 
restrictions. 

4.  At  all  times,  a  majority  of  the  Board 
will  be  Independent  Board  Members, 
and  the  nomination  of  new  or  additional 
Independent  Board  Members  will  be 
placed  within  the  discretion  of  the  then- 
existing  Independent  Board  Members. 

5.  The  Adviser  will  not  enter  into  a 
subadvisory  agreement  with  any 
Subadviser  that  is  an  affiliated  person  of 
the  Adviser  or  of  the  Portfolio  within 
the  meaning  of  section  2(a)(3)  of  the  Act. 
other  than  by  virtue  of  serving  as  a 
Subadviser  to  the  Portfolio  ("Affiliated 
Subadviser").  without  that  agreement, 
including  the  compensation  to  be  paid 
thereundw,  being  approved  by  the 
shareholders  of  the  applicable  Portfolio 
(or,  if  the  Portfolio  serves  as  a  funding 
medium  for  any  sub-accoimt  of  a 
registered  separate  account,  pursuant  to 
voting  instructions  provided  by  the 
imitholders  of  the  sub-account). 

6.  When  a  Subadviser  change  is 
proposed  for  a  Portfolio  with  an 
Affiliated  Subadviser,  the  Board, 
including  a  majority  of  the  Independent 
Board  Members,  will  malce  a  separate 
finding,  reflected  in  the  Board  minutes, 
that  the  change  is  in  the  best  interests 
of  the  applicable  Portfolio  and  its 
shareholders  (or.  if  the  P(»tfolio  serves 
as  a  funding  medium  for  any  sub- 
account of  a  registered  separate  account, 
in  the  best  interests  of  the  Portfolio  and 
the  unitholders  of  any  sub-account)  and 
does  not  involve  a  conffict  of  interest 
from  which  the  Adviser  or  the  Affiliated 


Subadviser  derives  an  inappropriate 
advanta^. 

7.  No  Board  member  or  officer  of  the 
Fund  or  director  or  officer  of  the 
Adviser  will  own  directly  or  indirectly 
(other  than  through  a  pooled  investment 
vehicle  that  is  not  controlled  by  the 
Board  member,  director  or  officer)  any 
interest  in  a  Subadviser,  except  for  (i) 
ownership  of  interests  in  the  Adviser  or 
any  entity  that  controls,  is  controlled  by. 
or  is  under  common  control  with  the 
Adviser;  or  (ii)  ownership  of  less  than 

1  %  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  of  a  publicly 
traded  company  that  is  either  a 
Subadviser  or  an  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  a  Subadviser. 

8.  Within  ninety  days  of  the  hiring  of 
a  new  Subadviser,  the  Adviser  will 
furnish  the  shareholders  of  the 
applicable  Portfolio  (or,  if  the  Portfolio 
serves  as  a  funding  medium  for  any  sub- 
account of  a  registered  separate  account, 
the  Adviser  wul  furnish  the  imitholders 
of  the  sub-accoimt)  all  the  information 
about  the  new  Subiulviser  that  would  be 
included  in  a  proxy  statement, 
including  any  change  in  such  disclosure 
caused  by  the  addition  of  a  new 
Subadviser.  To  meet  this  obligation,  the 
Adviser  will  provide  shareholders  (or,  if 
the  Portfolio  serves  as  a  funding 
mediimi  for  any  sub-account  of  a 
registered  separate  account,  then  by 
providing  unitholders  of  the  sub- 
account) within  ninety  days  of  the 
hiring  of  a  Subadviser  with  an 
information  statement  meeting  the 
requirements  of  Regulation  14C, 
Schedule  14C,  and  Item  22  of  Schedide 
14A  under  the  Securities  Exchange  Act 
of  1934. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand 

Deputy  Secretary. 

[FR  Doc.  02-16060  Filed  6-25-02;  8:45  am] 
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[ReL  Na  IC-2S617:  FNe  No.  S12-12614] 
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■L    . 

June  19.  2002. 

AOENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  section  26(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  approving  certain  substitutions 
of  securities  and  for  an  order  of 
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exemption  pursuant  to  section  17(b)  of 
the  Act. 

APPLICANTS:  The  Travelers  Insiuance 
Company  ("Travelers  Insurance"),  The 
Travelers  Life  and  Annuity  Company 
("Travelers  L  &  A"),  The  Travelers  Fund 
U  for  Variable  Annuities  ("Fund  U"), 
The  Travelers  Separate  Account  TM  for 
Variable  Annuities  ("Accoimt  TM"), 
The  Travelers  Separate  Accoimt  TM  n 
for  Variable  Annuities  ("Account  TM 
n").  Travelers  Separate  Accoimt  QP  for 
Variable  Annuities  ("Account  QP").  The 
Travelers  Separate  Account  Five  for 
Variable  Annuities  ("Account  Five"), 
The  Travelers  Separate  Account  Six  for 
Variable  Annuities  ("Account  Six"),  and 
The  Travelers  Fund  UL  HI  for  Variable 
Life  Insurance  ("Fund  UL  HI"). 
FHJNG  date:  The  application  was  filed 
on  August  31,  2001  and  amended  and 
restated  on  June  19,  2002. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  the 
substitutions  by  Travelers  Insurance  and 
Travelers  L  &  A  of  shares  of  securities 
of  various  portfolios  (each  a  "Fund"  or 
"Portfolio")  issued  by  certain 
management  investment  companies 
(each  a  "Management  Company")  and 
held  by  one  or  more  of  Fund  U,  Account 
TM.  Account  TM  II,  Account  QP, 
Account  Five,  Account  Six,  and  Fund 
UL  ID,  (the  "Accounts")  to  support 
variable  annuity  or  variable  life 
insurance  contracts  issued  by  Travelers 
or  Travelers  L  &  A  (collectively, 
"Contracts"),  as  follows:  (1)  Shares  of 
AIM  Capital  Appreciation  Portfolio  for 
shares  of  OCC  Equity,  (2)  shares  of  AIM 
Capital  Appreciation  Portfolio  for  shares 
of  Montgomery  Growth  Fund,  (3)  shares 
of  TST  U.S.  Government  Securities 
Portfolio  for  shares  of  Templeton  Global 
Income  Securities  Fund  Class  1,  (4) 
shares  of  TST  Quality  Bond  Portfolio  for 
shares  of  CitiStreet  Diversified  Bond 
Fund,  (5)  shares  of  Dreyfus  Small  Cap 
Portfolio  for  shares  of  Delaware  Small 
Cap  Value  Series,  (6)  shares  of  TST  U.S. 
Government  Securities  Portfolio  for 
shares  of  Putnam  Diversified  Income 
Portfolio,  and  (6)  shares  of  TST  U.S. 
Government  Securities  Portfolio  for 
shares  of  Smith  Barney  High  Income 
Portfolio.  Applicants  also  request  an 
order  exempting  them  from  the 
provisions  of  section  1 7(a)  of  the  Act  to 
the  extent  necessary  to  permit  Travelers 
Insurance  and  Travelers  L  &  A  to  carry 
out  certain  of  the  substitutions  by 
redeeming  shares  of:  (1)  CitiStreet 
Diversifi^  Bond  Fund  in  kind  and 
using  the  redemption  proceeds  to 
purchase  shares  of  TST  Quality  Bond 
Portfolio;  (2)  Montgomery  Growth  Fund 
and  OCC  Equity  in  kind  and  using  the 


redemption  proceeds  to  purchase  shares 
of  AIM  Capital  Appreciation  Portfolio; 
and  (3)  Templeton  Global  Income 
Securities  Fund  Class  I,  Putnam 
Diversified  Income  Portfolio,  and  Smith 
Barney  High  Income  Portfolio  in  kind 
and  using  the  redemption  proceeds  to 
purchase  shares  of  TST  U.S. 
Government  Securities  Portfolio. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  amended  and  restated 
application  will  be  issued  unless  the 
Commission  orders  a  hearing.  Interested 
person  may  request  a  hearing  by  writing 
to  the  Secretary  of  the  Commission  and 
serving  Applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the 
Commission  by  5:30  p.m.  on  July  11, 
2002,  and  should  be  accompanied  by 
proof  of  service  on  Applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0506. 
Applicants,  c/o  Kathleen  A.  McGah, 
Esq..  Deputy  General  Counsel,  The 
Travelers  Life  and  Annuity  Company, 
One  Tower  Square,  Hartford.  CT  06183. 
Copy  to  David  S.  Goldstein,  Esq., 
Sutherland  Asbill  &  Brennan  LLP,  1275 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20004-2415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Eisenstein,  Senior  Counsel,  at 
(202)  942-0670,  or  Zandra  Bailes, 
Branch  Chief,  at  (202)  942-0677.  Office 
of  Insurance  Products,  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the 
Commission,  450  5th  Street,  NW, 
Washington,  DC  20549  (tel.  (202)  942- 
8090). 

Applicants'  Representations 

1.  Travelers  Insurance  is  a  stock 
insurance  company  chartered  in  1864  in 
Connecticut  and  continuously  engaged 
in  the  insurance  business  since  that 
time.  It  is  licensed  to  conduct  life 
insurance  business  in  all  fifty  states,  the 
District  of  Columbia.  Puerto  Rico, 
Guam,  the  U.S.  and  British  Virgin 
Islands,  and  the  Bahamas.  Travelers 
Insurance  is  an  indirect  wholly-owned 
subsidiary  of  Citigroup,  Inc.  As  of 
December  31,  2001,  Travelers  Insurance 


had  consolidated  assets  of 
approximately  $77  billion.  For  purposes 
of  the  Act,  Travelers  Insurance  is  the 
depositor  and  sponsor  of  the  following 
variable  annuity  and  variable  life 
insurance  separate  accounts:  Account 
TM,  Fund  U.  Account  QP.  Account 
Five,  and  Fund  UL  m. 

2.  Travelers  L  &  A  is  a  stock  life 
insurance  company  chartered  in  1973  in 
Connecticut  and  continuously  engaged 
in  the  insurance  business  since  that 
time.  It  is  licensed  to  conduct  life 

.  insurance  business  in  a  majority  of  the 
states  of  the  United  States,  the  District 
of  Columbia,  and  Puerto  Rico.  Travelers 
L  &  A  is  an  indirect  wholly-owned 
subsidiary  of  Citigroup,  Inc.  As  of 
December  31,  2001,  Travelers  L  &  A  had 
assets  of  approximately  Si  2  billion.  For 
purposes  of  the  Act,  Travelers  L  &  A  is 
the  depositor  and  sponsor  of  the 
following  variable  annuity  separate 
accounts:  Account  TM  II  and  Account 
Six. 

3.  Under  Connecticut  law,  the  assets 
of  each  respective  Account  attributable 
to  the  Contracts  are  owned  either  by 
Travelers  Insurance  or  Travelers  L  &  A, 
but  are  held  separately  from  the  other 
assets  of  Travelers  Insurance  or 
Travelers  L  &  A  for  the  benefit  of  the 
owners  of,  and  the  persons  entitled  to 
payment  under,  those  Contracts.  To  the 
extent  so  provided  under  the  applicable 
Contracts,  that  portion  of  the  assets  of 
any  such  Account  equal  to  the  reserves 
and  other  contract  liabilities  with 
respect  to  that  Account  are  not 
chargeable  with  liabilities  arising  out  of 
any  other  business  Travelers  Insurance 
or  Travelers  L  &  A  may  conduct. 
Income,  gains  and  losses,  realized  or 
unrealized,  from  the  assets  of  each 
Account  are  credited  to  or  charged 
against  that  Account  without  regard  to 
the  other  income,  gains,  or  losses  of 
Travelers  Insurance  or  Travelers  L  &  A. 
Each  Account  is  a  "separate  account"  as 
defined  by  Rule  0-1  (e)  under  the  Act 
and  is  registered  with  the  Commission 
as  a  unit  investment  trust.  Each  Account 
is  comprised  of  a  number  of 
subaccounts,  and  each  subaccount 
invests  exclusively  in  a  Portfolio  or 
Fund. 

4.  The  Contracts  are  flexible  premium 
variable  annuity  and  variable  life 
insurance  contracts.  The  variable 
annuity  Contracts  provide  for  the 
accumulation  of  values  on  a  variable 
basis,  fixed  basis,  or  both,  during  the 
accumulation  period,  and  provide 
settiement  or  annuity  payment  options 
on  a  variable  or  fixed  basis.  The  variable 
life  insurance  Contracts  provide  for  the 
accumulation  of  values  on  a  variable 
basis,  fixed  basis,  or  both  throughout  the 
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insured's  life  and  for  a  death  benefit, 
upon  the  death  of  the  insured.  Under 
each  of  the  Contracts,  other  than  the 
Travelers  Universal  Annuity  (Fund  U), 
Travelers  Insurance  and  Travelers  L  &  A 
reserve  the  right  to  substitute  shares  of 
one  Fund  or  Portfolio  for  shares  of 
another,  including  a  Fund  or  Portfolio  of 
a  different  Management  Company. 

5.  A  Contract  owner  may  transfer  all 
or  any  part  of  the  Contract  value  from 
one  subaccount  to  any  other  subaccoimt 
or  a  fixed  account  as  long  as  the 


Contract  remains  in  effect  for  variable 
life  insurance  contracts,  and  at  any  time 
up  to  30  days  before  the  due  date  of  the 
first  annuity  payment  for  variable 
annuity  contracts.  For  many  of  the 
variable  annuity  contracts.  Travelers 
Insurance  and  Travelers  L  &  A  reserve 
the  right  to  limit  the  number  of  transfers 
to  one  per  six-month  period. 

6.  Currently,  there  is  no  charge  for 
transfers.  However,  Travelers  Insurance 
and  Travelers  L  &  A  both  reserve  the 
right  under  certain  of  their  respective 


Contracts  to  assess  a  transfer  charge  of 
up  to  $10.00  on  transfers  in  excess  of 
twelve  per  year  for  variable  annuity 
contracts  and  six  per  year  for  variable 
life  insurance  contracts. 

7.  Travelers  Insurance  and  Travelers  L 
&  A,  on  behalf  of  themselves  and  their 
Accounts  propose  a  series  of 
substitutions  of  shares  held  in  those 
Accounts.  The  table  below  simmiarizes 
the  proposed  substitutions. 


Contract(s) 

Replaced  fund(8) 

Replacmg  fur)d(s) 

FundU: 

Travelers  Universal  Annuity  ("UA")  

Putnam  Diversified  Income  Portfolk)  

TST  U.S.  Govemment  Securities  Portfolk). 

Templeton  Gtobal  Inconw  Securities  Portfolk) 

Smith  Bamey  High  Income  Portfolk) 

Fund  UL  III: 

Corporate  Owned  Life  Insurance  ("COLI") 

CitiStreet  Diversified  Bond  Fund  

TST  Quality  Bond  Portfolk). 

Delaware  Small  Cao  Value  Series  

Dreyfus  Small  Cao  Portfolio. 

Putnam  Diversified  Income  Portfolk)  

TST  U.S.  Government  Securities  Portfolk). 

Coroorate    Owned    Life    Insurance    2000 

CitiStreet  Diversified  Bond  Fund  

TST  Quality  Bond  Portfolk). 

("COLI  2000"). 

. 

Delaware  SmaN  Cao  Value  Series 

Dreyfus  Small  Cao  Portfolk). 

Accounts  TM  and  TM  II: 

Travelers  Marquis  Portfolios  ("Marquis") .... 

OCC  Equity  Portfolk) 

AIM  Caoital  Aooreciation  Portfolio. 

Montgomery  Growth  Fund 

Account  OP: 

Gold  Track 

Templeton  Gk)t>al  liKome  Securities  Portfolk) 

TST  U.S.  Govemment  Securities  Portfolk). 

GokJ  Track  Selecl 

OCC  Equity  Portfolk) 

AIM  Capital  Apprectatk)n  Portfolio. 

Montgomery  Growth  Fund 

Templeton  Global  Income  Securities  Portfolk) 

TST  U.S.  Govemment  Securities  Portfolk). 

Accounts  Five  and  Six: 

Travelers  Retirement  Annuity  ('"TRA") 

OCC  Equity  Portfolk) 

Montgomery  Growth  Fund 

AIM  Capital  Appreciatk>n  Portfolk). 

8.  Applicants  believe  that  for  each 
proposed  substitution,  the  investment 
objectives  and  policies  of  the  replacing 
Fund(s)  or  Portfolio(s)  are  sufficiently 
similar  to  those  of  the  replaced  Fund(s) 
or  Portfolio(s)  that  Contract  owners  will 
have  reasonable  continuity  in 
investment  expectations.  Applicants 
also  believe  that  the  proposed 
substitutions  will  better  serve  the 
interests  of  Contract  owners  because,  in 
each  case,  the  replacing  Fund  or 


Portfolio  has  lower  fees  or  expenses, 
superior  or  comparable  performance, 
and  either  a  larger  asset  oase  than  the 
replaced  Fund  or  Portfolio  or  one  that 
is  growing  rather  than  shrinking. 

9.  Each  Management  Company  is 
registered  as  an  open-end  management 
investment  company  under  the  Act. 
Further,  each  is  a  series  investment 
company  as  defined  by  Rule  18f-2 
under  the  Act  and  issues  separate  series 
of  shares  of  stock  (for  corporations)  or 
of  beneficial  interest  (for  business  trusts) 


in  connection  with  each  Fimd  or 
Portfolio.  The  shares  of  each  Fimd  or 
Portfolio  are  registered  under  the  1933 
Act  on  Form  N-lA.  The  table  below 
lists  each  Management  Company,  its 
type  of  business  entity  and  the  date 
established,  1940  Act  file  niunber,  total 
number  of  Funds  or  Portfolios 
comprising  the  management  company, 
the  specific  Fimds  or  Portfolios 
involved  in  the  proposed  substitutions, 
and  their  1933  Act  file  numbers. 


Trust  or  corporatk)n 

Entity  (date) 

1940  Act  file 
No. 

Total  of 
number 
fund(s) 

Involved  funds  or  portfolns 

1933  Act  file 
No. 

Travelers  Series  Fund  ('TSF') 

MD  Corp.  (2/22/94) 

811-08372 

811-6465 

811-08782 

811-6125 

811-05583 

15 

19 

9 
13 
27 

Putnam     Diversified     Income 
Portfolk);  AIM  Capital  Appre- 
ciation Portfolk);  Smith  Bar- 
ney High  Income  Portfolk). 

U.S.     Govemment     Securities 
Portfolk);  Quality  Bond  Port- 
foNo. 

Growth  Fund 

3^-756444 

Travelers  Series  Tojst  ('TST') 
The  Montgomery  Funds  III 

MA  business  trust  (10/11/91)  ... 

DE  business  tmst  (8/24/94) 

MA  business  trust  (8/31/90)  

MA  business  trust  (4/26/88)  

33-43618 
33-84450 

("Montgomery"). 
Dreyfus  Variable  Investment 

Small  Cap  PorttoKo 

33-13690 

Fund  ("Dreyfus"). 
FrankNn  TempMon  Variable  In- 
surance Products  Trust 
('Tenipleton"). 

Templeton  Gtobal  Income  Se- 
curities FurxJ. 

• 

33-23493 
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Trust  or  corporation 

Entity  (date) 

1940  Act  file 
No. 

Total  of 
number 
fund(s) 

Involved  funds  or  portfolk>s 

1933  Act  file 
No. 

OCC  /Vccumulation  Tmst 

("OCC"). 
Delaware  Group  Premium  Fund 

("Delaware"). 
CitiStreet  Funds,  Inc. 

("CitiStreef). 

MA  business  trust  (5/12/94)  

DE  business  tmst  (12/15/99)  .... 
MD  Com  (^2J92\ 

811-08512 
811-5162 
811-7450 

12 
19 

4 

Eauitv  Portfolk)     

33-78944 

Small  Cao  Value  Series  

33-14363 

Diversified  Bond  Fund 

33-57536 

10.  The  investment  objective, 
investment  strategy  or  key  investments, 
investment  advisers,  and  management 
fees  for  each  Portfolio  or  Fund  are 
described  below.  The  Funds  and 
Portfolios  are  grouped  together  by  the 
proposed  replacing  Fund  or  Portfolio. 

11.  In  each  group,  the  first  set  of 
accompanying  charts  shows  the 
appro)dmate  year-end  size  (in  net 
assets),  expense  ratio  (ratio  of  operating 
expenses  as  a  percentage  of  average  net 
assets),  and  annual  total  returns  for  each 
of  the  past  three  years  for  each  of  the 
Fimds  and  Portfolios  involved  in  the 
proposed  substitutions.  Funds  and 
Portfolios  marked  with  an  asterisk  in 
these  charts  have  fiscal  years  ending  on 
October  .31st. 

12.  In  each  group,  the  second  set  of 
charts  shows  the  appro)dmate  annual 
management  fees,  other  expenses,  and 
total  expenses  of  each  of  the  Fimds  or 
Portfolios  involved  in  the  proposed 
substitutions  both  before  and  after  any 
expense  reimbursement  or  fee  waivers. 
The  management  fees  and  expenses 
shown  are  those  for  the  2001  fiscal  year. 
Funds  and  Portfolios  marked  with  an 


asterisk  in  these  charts  have  fiscal  years 
ending  on  October  31st. 

Group  1  Replacing  Fund 

13.  The  investment  objective  of  the 
AIM  (Capital  Appreciation  Portfolio  is 
capital  appreciation.  The  Portfolio 
invests  primarily  in  common  stocks  of 
companies  the  subadviser  believes  are 
likely  to  benefit  from  new  or  innovative 
products,  services,  or  processes,  as  well 
as  those  that  have  experienced  above- 
average,  long-term  growth  in  earnings 
and  have  excellent  prospects  for  futxue 
growth.  Travelers  Investment  Adviser, 
Inc.  ("TIA")  serves  as  investment 
adviser  to  the  Portfolio  and  AIM  Capital 
Management  serves  as  subadviser.  AIM 
Capital  Appreciation  Portfolio  pays  a 
monthly  investment  management  fee 
based  on  an  annual  rate  of  0.80%  of  the 
average  daily  net  assets  of  the  Portfolio. 
Applicants  propose  to  substitute  shares 
of  AIM  Capital  Appreciation  Portfolio 
for  shares  of  OCC  Equity  Portfolio  and 
Montgomery  Growth  Portfolio. 

Group  1  Replaced  Funds 

14.  The  investment  objective  of  the 
OCC  Equity  Portfolio  is  long-term 


capital  appreciation.  The  Portfolio 
invests  primarily  in  equity  securities 
that  the  investment  adviser  believes  are 
undervalued  in  the  marketplace.  OpCap 
Advisors  serves  as  the  investment 
adviser  to  the  Portfolio  and  PIMOO 
serves  as  the  Portfolio's  subadviser. 
Equity  Portfolio  pays  an  investment 
management  fee  at  the  annual  rate  of 
0.80%  of  the  first  $400  million  of 
average  daily  net  assets,  0.75%  on  the 
ne)ct  $400  million  of  average  daily  net 
assets  and  0.70%  of  assets  in  excess  of 
$800  million  of  average  daily  net  assets. 

15.  The  investment  objective  of 
Montgomery  Growth  is  long-term 
capital  appreciation  by  investing  in 
growth-oriented  U.S.  companies.  The 
Fund  may  invest  in  U.S.  companies  of 
any  size,  but  invests  at  least  65%  of  its 
total  assets  in  those  companies  whose 
shares  have  a  total  stock  market  value  of 
at  least  $1  billion.  Montgomery  Asset 
Management,  LLC  serves  as  investment 
adviser  to  the  Fimd.  The  Growth  Fimd 
pays  a  monthly  investment  management 
fee  based  on  an  aimual  rate  of  1 .00%  of 
the  average  daily  net  assets  of  the  Fund. 


AIM  Capital  Appreciation  Portfolio: ' 

1999 

2000 

2001  

OCC  Equity  Portfolio: 

1999 

2000 

2001  

Montgomery  Growth  Fund: 

1999 

2000 

2001  

[Amounts  in  percent) 


Net  assets  at 

year-end  (in 

millions) 

Fxpense  ratio 
(in  percent) 

Total  return 

$300 
435 
224 

70.51 
88.61 
78.78 

19.65 
21.07 
14.39 

0.84 
0.83 
0.83 

0.91 
0.95 
0.93 

1.25 
125 
155 

32.41 

36.53 

-43.46 

2.5 

9.9 

-7.0 

20.79 

-9.06 

-20  75 

Fund 


AIM  Capital  Appreciation  Portfolio' 


OCC  Trust  Equity  Portfolio 


Before  reim- 
bursement or 
fee  waiver 


After  reim- 
bursement or 
fee  waiver 


0.80 
0.03 


0.83 


0.60 


0.80 
0.03 

0.83 


0.80 


17-.<l...l    D. 
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[Afnounti  in  p^cMnt] 

Fund 

Before  reinv 

bursenient  or 

fee  waiver 

After  reim- 
bursement or 
fee  waiver 

■     ' 

0.13 

0.13 

0.93 

0.93 

Montgomery  Growth  Fund 

1.00 
2.23 

1.00 

0:25 

3.23 

1.25 

Group  2    Replacing  Funds 

16.  The  investment  objective  of  the 
TST  U.S.  Government  Securities 
Portfolio  is  current  income  and  total 
retiim  by  investing  in  debt  securities  of 
the  highest  quality.  The  Portfolio  invests 
in  U.S.  Treasury  notes  and  bonds  and 
obligations  of  U.S.  government 
instrumentalities  and  federal  agencies. 
Travelers  Asset  Management  Company 
LLC  serves  as  investment  adviser  to  the 
Portfolio.  U.S.  Government  Securities 
Portfolio  pays  a  monthly  investment 
management  fee  based  on  an  annual  rate 
of  0.32%  of  the  average  daily  net  assets 
of  the  Portfolio.  Applicants  propose  to 
substitute  shares  of  TST  U.S. 
Government  Securities  Portfolio  for 
shares  of  the  Templeton  Global  Income 
Securities  Fund,  shares  of  the  Smith 
Barney  High  Income  Portfolio,  and  those 
shares  of  Putnam  Diversified  Income 
Portfolio  that  fund  contracts  issued 
through  the  Fimd  U  Account. 

Group  2    Replaced  Funds 

1 7.  The  investment  objective  of  the 
Putnam  Diversified  Income  Portfolio  is 
high  current  income  consistent  with 
preservation  of  capital.  The  Portfolio 
invests  primarily  in  debt  securities  of 
U.S.  and  foreign  governments  and 


corporations.  The  Portfolio  may  invest 
in  securities  with  a  wide  range  of  credit 
qualities.  The  Portfolio's  duration  will 
generally  vary  from  3  to  7  years  ■ 
depending  on  market  conditions  and  the 
subadviser's  outlook  for  interest  rates. 
Individual  securities  may  be  of  any 
diuation.  TIA  serves  as  investment 
adviser  to  the  Portfolio,  and  Putnam 
Investment  Management,  Inc.  serves  as 
subadviser.  Putnam  Diversified  Income 
Portfolio  pays  a  monthly  investment 
management  fee  based  on  an  annual  rate 
of  0.75%  of  the  average  daily  net  assets 
of  the  Portfolio. 

18.  The  investment  objective  of  the 
Templeton  Global  Income  Securities 
Fimd  is  high  ciurent  income,  consistent 
with  preservation  of  capital  with  a 
secondary  objective  of  capital 
appreciation.  Under  normal 
circumsttmces,  the  Fimd  invests  at  least 
65%  of  its  total  assets  in  the  debt 
securities  of  governments  and  their 
political  subdivisions  and  agencies, 
supranational  organizations,  and 
companies  located  anywhere  in  the 
world,  including  emerging  markets. 
This  Fund  may  invest  up  to  35%  of  net 
assets  in  below  investment  grade  debt 
(not  rated  lower  than  B).  Average 
weighted  maturity  is  generally  5  to  15 


years.  Franklin  Advisers,  Inc.  serves  as 
the  investment  adviser  to  the  Fund  and 
Templeton  Investment  Counsel,  LLC 
serves  as  subadviser.  Templeton  Global 
Income  Securities  Fimd  pays  a  monthly 
investment  management  fee  based  on  an 
annual  rate  of  0.60%  of  the  average 
daily  net  assets  of  the  Fimd. 

19.  The  investment  objective  of  the 
Smith  Barney  High  Income  Portfolio  is 
high  ciurent  income  and  secondarily, 
capital  appreciation.  The  Portfolio 
invests  primarily  in  high-yielding, 
corporate  debt  obligations,  and 
preferred  stock  of  U.S.  and  foreign 
issuers.  The  Portfolio  invests  primarily 
in  below  investment  grade  securities, 
but  may  not  invest  more  than  10%  of  its 
assets  in  securities  rated  lower  than  B, 
or  in  unrated  securities  of  comparable 
quality.  Although  the  Portfolio  may 
invest  in  securities  of  any  mat\uity, 
under  current  market  conditions,  it  has 
an  average  remaining  maturity  of 
between  5  and  10  years.  Smith  Barney 
Fund  Management  LLC  serves  as 
investment  adviser  to  the  Portfolio. 
Smith  Barney  High  Income  Portfolio 
pays  a  monthly  investment  management 
fee  based  on  an  annual  rate  of  0.60%  of 
the  average  daily  net  assets  of  the 
Portfolio. 


Net  assets  at 

year-end 

(in  millions) 

Expense  ratio 
(in  percent) 

Total  return 
(in  percent) 

TST  U.S.  Government  Securities  Portfolio: 

1999 

$61.62 

90.97 

126.4» 

156 
141 
128 

90.54 
81.17 
63.78 

199 
191 
176 

0.48 

0.48 

■  0.45 

0.83 
0.87 
0.90 

0.65 
0.72 
0.71 

0.66 
0.66 
0.67 

-4.23 

2000 

14  53 

2001  

5.82 

Putnam  Diversified  Income  Portfolio*: 

1999 

1  80 

2000 A 

0.21 

2001  

4.00 

Templeton  Global  Incoine  Securities  Fund: 

1999 

-5.79 

2000 

4^ 

2001  

2.S6 

Smitfi  Bamey  High  Income  Portfolio*: 

1999 ; 

5.28 

2000 .„, ., 

-354 

2001  

-806 
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[Anxxmts  in  parcwit] 


Fund 


TST  U.S.  Government  Securities 


TSF  Putnam  Diversified  Income  Portfolio* 


Templeton  Global  Income  Securities  Fund  Class  I 


TSF  Smith  Bamey  High  Income  Portfolio* 


Before  reim- 

tMjrsement  or 

fee  waiver 


0.32 
0.13 


After  reim- 

tMjrsement  or 

fee  waiver 


0.45 


0.75 
0.15 


0.90 


0.60 
0.11 


0.71 


0.60 
0.07 
0.67 


0.32 
0.13 


0.45 


0.75 
0.15 


0.90 


0.60 
0.11 


0.71 


0.60 
0.07 
0.67 


Group  3    Replacing  Fund 

20.  The  investment  objective  of  the 
TST  Quality  Bond  Portfolio  is  current 
income,  moderate  capital  volatility,  and 
total  return.  The  Portfolio  invests  in 
investment-grade  debt  securities  and 
generally  maintains  an  average  duration 
of  5  years  or  less.  Travelers  Asset 
Management  International  Company 
LLC  serves  as  investment  adviser  to  the 
Portfolio.  Quality  Bond  Portfolio  pays  a 
monthly  investment  management  fee 
based  on  an  annual  rate  of  0.32%  of  the 
average  daily  net  assets  of  the  Portfolio. 


Applicants  propose  to  substitute  shares 
of  TST  QuaUty  Bond  Portfolio  for  shares 
of  the  CitiStreet  Diversified  Bond  Fimd. 

Group  3    Replaced  Fund 

21.  The  investment  objective  of  the 
CitiStreet  Diversified  Bond  Fund  is 
mflyimiim  long-term  total  return  (capital 
appreciation  and  income).  The  Fimd 
invests  in  the  following  types  of  bonds, 
which  are  listed  in  order  of  importance, 
investment  grade  corporate  debt,  U.S. 
government  bonds,  foreign  government 
bonds,  mortgage-related  securities, 
asset-backed  securities  and  high-3aeld 


bonds.  CitiStreet  Funds  Management 
LLC  serves  as  investment  adviser  to  the 
Fund.  Western  Asset  Management 
(Company,  Salomon  Brothers  Asset 
Management  and  SsgA  Funds 
Management  each  serve  as  a  subadviser 
to  the  Fund.  QtiStreet  Diversified  Bond 
Fund  pays  a  monthly  investment 
management  fee  based  on  an  annual  rate 
of  0.25%  of  the  average  daily  net  assets 
of  the  Fund  and  an  additional 
subadvisory  fee  at  a  maximum  rate  of 
0.35%  .(currently  0.20%)  of  the  average 
daily  net  assets. 


•  - 

r4et  assets  at 

year-end 

(in  millions) 

Expense  ratio 

Total  return 
(inperoem) 

TST  Qualty  Bond  Poitfoiio: 

igoQ                                                  " 

$59.34 

73.37 

151.91 

254 
284 
531 

0.54 
0.49 
0.45 

0.60 
0.62 
0.65 

1.09 

2000 - - 

2001                                                         • 

6.97 
7.13 

CitiStreet  Diversified  Bond  Fund 

1QQQ                                                                                                 

-2.74 

9nnn                                                     

12.3S 

2001  

6.86 

[Ainounii  in  pwoanq 

Fund 

Before  reim- 
bursement or 

After  reim- 
bursement or 
fee  waiver 

0.32 
0.13 

0.32 

191  uuainy  Dona  r^ornoiw 

0.13 

0.45 

0.45 

0.45 
1.00 

0.45 

1.00 

. 

1.45 

1.45 
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22.  The  investment  objective  of  tlie 
Dreyfus  Small  Cap  Portfolio  is 
maximum  capital  appreciation.  The 
Portfolio  primarily  invests  in  small  cap 
companies  with  total  market 
capitalizations  of  less  than  $2  billion  at 
the  time  of  purchase.  The  Portfolio 
invests  in  both  growth  stocks  and  value 
stocks  and  may  include  preferred  stocks 
and  convertible  securities.  Dreyfus 
serves  as  investment  adviser  to  the 
Portfolio.  Small  Cap  Portfolio  pays  a 
monthly  management  fee  based  on  an 


annual  rate  of  0.75%  of  the  average 
daily  net  assets  of  the  Portfolio. 
Applicants  propose  to  substitute  shares 
of  the  Dreyftis  Small  Cap  Portfolio  for 
shares  of  the  Delaware  Small  Cap  Value 
Series. 

Group  4    Replaced  Fund 

23.  The  investment  objective  of  the 
Delaware  Small  Cap  Value  Series  is 
capital  appreciation.  The  Portfolio 
invests  in  the  common  stocks  of 
companies  generally  having  a  market 
capitalization  of  less  than  $1.5  billion 


and  whose  market  value  appears  low 
relative  to  their  underljring  value  or 
future  earnings  potential.  Delaware 
Management  Company  serves  as 
investment  adviser  to  the  Portfolio. 
Small  Cap  Value  Series  pays  a  monthly 
investment  management  fee  based  on  an 
annual  rate  of  0. 75%  of  the  first  $500 
million  of  average  daily  net  assets, 
0.70%  on  the  next  $500  million  of 
average  daily  net  assets,  0.65%  on  the 
next  $1.5  billion  of  average  daily  net 
assets  and  0.60%  on  average  daily  net 
assets  in  excess  of  $2.5  billion. 


Net  assets  at 

year-end 

(in  millions) 

Expense  ratio 
(in  percent) 

Total  retum 
(in  percent) 

Dreyfus  Small  Cap  Portfolios: 

1999 

$1,296 
688 
687 

95 
104 

153 

0.78 
0.78 
0.79 

0.85 
0.83 
0.84 

23.15 

2000                                      , 

13.31 

2001 

-6.12 

Delaware  Small  Cap  Value  Series: 

1999 

-4.86 

2000 - 

18.18 

2001                        

11.84 

[Amounli  In  pwocnQ 


Fund 

Before  reim- 
bursement or 
fee  waiver 

After  reim- 
bursement or 
fee  waiver 

Drevfus  SmaN  Cao  Portfotio  

0.75 
0.04 

0.75 

0.04 

•  •      • 

0.79 

0.79 

Delaware  Small  Cao  Value  Series 

0.75 
0.11 

0.73 

0.11 

0.86 

0.84 

24.  Applicants  propose  to  rationalize 
and  consolidate  their  imderlying 
Portfolio  and  Fund  offerings  among  the 
Contracts.  The  rationalization  and 
consolidation  effort  and  resulting 
proposed  substitutions  arise  firom  two 
factors.  First,  after  the  merger  between 
Travelers  Group  Inc.  and  Citicorp,  there 
were  several  asset  management 
divisions/groups  within  the  new 
company,  Citigroup.  Applicants  state 
that  a  review  process  resulted  in  a  plan 
to  realign  some  of  the  underlying  fund/ 
portfolio  offerings  and/or  to  rationalize 
the  offerings.  Second, 
contemporaneously,  Travelers  Insiu-ance 
and  Travelers  L  &  A  conducted  a 
reevaluation  of  the  array  of  investment 
options  offered  within  each  Contract. 
The  goal  of  the  reevaluation  was  to 
identify  and  establish  an  updated, 
current  array  of  investment  options  for 
the  Contracts  and  respond  to  distributor 
feedback  regarding  offerings  in  various 
variable  annuity  and  life  insurance 
contracts.  Travelers  Insinance  and 


Travelers  L  &  A  added  several  new 
options  to  the  Contracts  this  past  May 
1  and,  where  possible,  closed  off  the 
proposed  replaced  Portfolios  and  Funds 
to  new  investments  as  of  that  date. 
Applicants  state  that,  in  addition,  as  a 
result  of  the  fund/portfolio 
rationalization,  a  number  of  mergers  and 
liquidations  of  funds  or  portfolios 
managed  by  several  Travelers  Insurance 
affiliates  have  or  will  soon  occur. 
Carrying  out  the  proposed  substitutions 
would  complete  the  rationalization 
process. 

25.  Applicants  believe  that  the 
rationalization  will  make  the  Contracts 
more  competitive  in  both  wholesale  and 
retail  markets  and  more  efficient  to 
administer  and  manage.  Applicants 
believe  that  the  proposed  substitutions 
will  improve  Contract  owner 
understanding  of  the  investment  options 
under  the  Contracts  by  reducing  the 
potential  for  confusion  arising  from 
multiple  underlying  Portfolios  or  Funds 
of  similar  type  and  reduce  the 


administrative  burden  of  operating 
subaccounts  by  limiting  the  number  that 
Applicants  must  maintain  for  each 
Contract. 

26.  Applicants  believe  that  they  have 
selected  the  proposed  replaced 
Portfolios  and  Funds  fairly.  Applicants 
state  that  the  Portfolios  and  Funds 
proposed  for  replacement,  as  well  as  the 
proposed  replacing  Portfolios  and 
Fiuds.  are  a  mix  of  affiliated  and 
imaffiliated  Portfolios  and  Funds.  For 
each  of  the  proposed  substitutions  the 
replacing  Portfolio  or  Fimd  has  a  lower 
total  expense  ratios  than  the  replaced 
Portfolio  or  Fund. 

27.  Also,  Applicants  note  that  the 
replacing  Portfolio  or  Fund  has  average 
annual  total  returns  that  are  better  or 
comparable  to  the  replacement  Portfolio 
or  Fund. 

28.  With  respect  to  the  Group  1 
substitutions.  Applicants  also  state  that, 
although  the  AIM  Capital  Appreciation 
Portfolio  ("AIM  Capital")  and  the  OCC 
Equity  Portfolio  ("OCC  Equity")  have 
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identical  investment  objectives,  they 
pursue  their  objectives  with  somewhat 
different  strategies.  AIM  Capital  invests 
in  common  stocks  of  companies  with 
new  or  innovative  products,  services,  or 
processes  and  those  with  above-average 
long-term  growth  in  earnings,  whereas 
OCC  Equity  invests  in  undervalued 
equity  securities.  Still.  Contract  owners 
purchasing  shares  of  the  substituted 
Portfolio  will  be  able  to  invest  in  stocks 
with  the  potential  to  increase 
significantly  in  value. 

29.  With  respect  to  the  Group  1 
substitutions,  Applicants  further  state 
that  AIM  Capital  and  the  Montgomery 
Growth  Fund  ("Montgomery  Growth") 
have  substantially  identical  investment 
objectives  as  well  as  very  similar 
strategies  for  reaching  their  goals: 
Montgomery  Growth  invests  in  growth- 
oriented  stocks  and  may  invest  in  cash 
whereas  AIM  Capital  invests  primarily 
in  common  stocks  and  tries  to  select 
companies  with  new  or  innovative 
products,  services,  and  processes. 
Applicants  believe  that,  after  the 
proposed  substitution.  Contract  owners 
would  continue  to  invest  in  a  growth- 
oriented  Portfolio  that  seeks  domestic 
equity  stocks  of  a  wide  variety  of  the 
companies  with  growth  potential. 

30.  With  respect  to  the  Group  2 
substitutions.  Applicants  state  that  one 
of  the  investment  objectives  of  the  TST 
U.S.  Government  Securities  Portfolio 
("TST  Government")  is  to  have  the 
highest  credit  quality  in  its  portfolio, 
which  is  not  an  objective  of  the 
Templeton  Global  Income  Securities 
Fimd  Class  I  ("Global  Income"). 
Likewise,  Global  Income  Securities  has 
an  objective  of  preservation  of  capital, 
not  shared  with  TST  Government.  Both 
Portfolios,  however,  share  the  objective 
of  seeking  income  as  well  as  capital 
appreciation  and  both  pursue  these 
objectives  by  investing  in  debt 
securities. 

31.  As  to  the  other  Group  2 
substitutions.  Applicants  contend  that 
TST  Government,  Putnam  Diversified 
Income  Portfolio  ("Putnam 
Diversified"),  and  Smith  Barney  High 
Income  Portfolio  ("Smith  Barney 
Income")  have  somewhat  similar 
investment  objectives  in  that  they  all 
seek  current  income;  except  that  TST 
Government  also  seeks  highest  credit 
quality  and  total  return,  Putnam 
Diversified  seeks  preservation  of  capital, 
and  Smith  Barney  Income  has  a 
secondary  objective  of  capital 
appreciation.  The  Portfolios  also  have  a 
similar  strategy  of  achieving  these 
objectives.  Applicants  state  that,  even 
though  these  three  Portfolios  focus  their 
investments  in  different  grades  of  debt 
securities,  the  proposed  substitutions 


would  not  necessarily  fiiistrate  Contract 
owners'  investment  goals.  Applicants 
believe  that,  after  the  proposed 
substitution.  Contract  owners  will  still 
have  the  ability  to  invest  primarily  in 
debt  securities.  Moreover,  TST 
Government  has  a  lower  risk  profile 
than  Putnam  Diversified  or  Smith 
Barney  Income. 

32.  As  to  the  Group  3  substitutions. 
Applicants  contend  that  the  investment 
objectives  of  the  TST  Quality  Bond 
Portfolio  ("Quality  Bond")  are 
substantially  similar  to  CitiStreet 
Diversified  Bond  Fimd  ("Diversified 
Bond").  Quality  Bond  and  Diversified 
Bond  both  seek  total  return,  which 
entails  an  element  of  capital 
appreciation  along  with  income. 
Whereas  Quality  Bond  invests  only  in 
investment-grade  debt  securities. 
Diversified  Bond  invests  in  a  broad 
range  of  debt  securities.  Applicants 
believe  that,  after  the  proposed 
substitution.  Contract  owners  would 
continue  to  invest  in  a  Portfolio  in 
which  the  primary  component  of  its 
strategy  is  to  seek  current  income  by 
investing  in  debt  securities. 

33.  As  to  the  Group  4  substitutions. 
Applicants  contend  that  the  Dreyfus 
Small  Cap  Portfolio  ("Dreyfus  Small 
Cap")  and  the  Delaware  Small  Cap 
Value  Series  ("Delaware  Small  Cap") 
have  identical  investment  objectives. 
Applicants  state  that  their  investment 
strategies  are  similar  except  that  Drejrfus 
Small  Cap  invests  in  growth  stocks  and 
stocks  that  cannot  easily  be  categorized 
as  either  growth  or  value  as  well  as 
value  stocks.  Applicants  believe  that, 
after  the  proposed  substitution.  Contract 
owners  would  still  be  invested  in  a 
Portfolio  that  invests  in  small  cap 
companies  that  have  prospects  for 
futine  earnings. 

34.  Applicants  state  that,  by 
supplements  to  the  various  May  1,  2001 
prospectuses  for  the  Contracts  and  the 
Accovmts,  all  owners  of  the  Contracts 
have  been  notified  of  Travelers 
Insurance's  and  Travelers  L  &  A's 
intention  to  take  the  necessary  actions, 
including  seeking  the  order  requested 
by  the  application,  to  substitute  shares 
of  the  Portfolios  and  Funds  as  described 
therein.  The  supplements  about  the 
proposed  substitutions  advised  Contract 
owners  that  from  the  date  of  the 
supplement,  Travelers  Insurance  and 
Travelers  L  &  A  will  not  exercise  any 
rights  reserved  under  any  Contract  to 
impose  restrictions  on  or  charges  for 
transfers  until  at  least  30  days  after  the 
proposed  substitutions.  The 
supplements  also  advised  Contract 
owners  that  if  the  proposed 
substitutions  are  carried  out,  then  each 
Contract  owner  affected  by  a 


substitution  will  be  sent  a  written  notice 
(described  below)  informing  them  of  the 
fact  and  details  of  the  substitutions. 

35.  The  proposed  substitutions  will 
take  place  at  relative  net  asset  value 
with  no  change  in  the  amount  of  any 
•Contract  owner's  account  value  or  death 
benefit  or  in  the  dollar  value  of  his  or 
her  investment  in  any  of  the  Accounts. 
Contract  owners  will  not  incur  any  fees 
or  charges  as  a  result  of  the  proposed 
substitutions,  nor  will  their  rights  or 
Travelers  Insurance's  and  Travelers  L  & 
A's  obligations  under  the  Contracts  be 
altered  in  any  way.  All  expenses 
incurred  in  connection  with  the 
proposed  substitutions,  including 
brokerage  conmiissions  and  legal, 
accoimting,  and  other  fees  and 
expenses,  will  be  paid  by  Travelers 
Insurance  or  Travelers  L  8c  A.  In 
addition,  the  proposed  substitutions 
will  not  impose  any  tax  liability  on 
Contract  owners.  The  proposed 
substitutions  will  not  cause  the  Contract 
fees  and  charges  currently  being  paid  by 
existing  Contract  owners  to  be  greater 
after  the  proposed  substitutions  than 
before  the  proposed  substitutions.  The 
proposed  substitutions  will  not  be 
treated  as  a  transfer  for  the  purpose  of 
assessing  transfer  charges  or  for 
determining  the  number  of  remaining 
permissible  transfers  in  a  Contract  year. 
Travelers  Insurance  and  Travelers  L  &  A 
will  not  exercise  any  right  it  may  have 
under  the  Contracts  to  impose  any 
restrictions  on  or  charges  for  transfers 
(and  will  suspend  any  restrictions  on 
transfers)  under  any  of  the  Contracts  for 
a  period  of  at  least  30  days  following  the 
substitutions. 

36.  In  addition  to  the  supplements 
distributed  to  owners  of  Contracts, 
within  five  days  after  the  proposed 
substitutions,  any  Contract  owners  who 
are  affected  by  a  substitution  will  be 
sent  a  written  notice  informing  them 
that  the  substitutions  were  carried  out. 
The  notice  will  also  reiterate  the  fact 
that  Travelers  Insinance  and  Travelers  L 
&  A  will  not  exercise  any  rights  reserved 
by  it  under  any  of  the  Contracts  to 
impose  any  restrictions  on  or  charges  for 
transfers  (and  will  suspend  any 
restrictions  on  transfers)  until  at  least  30 
days  after  the  proposed  substitutions. 
Ciurent  prospectuses  for  the  new  Funds 
or  Portfolios  will  precede  or  accompany 
the  notices. 

37.  As  to  all  proposed  substitutions, 
to  the  extent  that  the  annualized 
expenses  of  a  replacing  Portfolio  or 
Fund  exceeds,  for  each  fiscal  period 
(such  period  being  less  than  90  days) 
during  the  twenty-four  months 
following  the  substitutions,  the  2001  net 
expense  level  of  the  Portfolio  or  Fund  it 
replaces.  Travelers  Insurance  and 
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Travelers  L  &  A  will,  for  each  Contract 
outstanding  on  the  date  of  the 
substitutions,  make  a  corresponding 
reduction  in  separate  account  (or 
subaccoimt)  expenses  on  the  last  day  of 
each  such  fiscal  period,  such  that  the 
amount  of  the  Portfolio's  or  Fund's 
expenses,  together  with  those  of  the 
corresponding  separate  account  (or 
subaccount)  will,  on  an  annualized 
basis,  be  no  greater  than  the  sum  of  the 
net  expenses  of  the  replaced  Portfolio  or 
Fund  and  the  net  expenses  of  the 
separate  account  (or  subaccoimt)  for  the 
2001  fiscal  year.  In  addition,  for  twenty- 
four  months  following  the  substitutions, 
Travelers  Insurance  and  Travelers  L  &  A 
will  not  increase  asset-based  fees  or 
charges  under  the  Contracts. 

38.  Travelers  Insurance  and  Travelers 
L  &  A  are  also  seeking  approval  of  the 
proposed  substitutions  from  any  state 
insurance  regulators  whose  approval 
may  be  necessary  or  appropriate. 

Applicants'  Legal  Analysis 

1.  Section  26(c)  of  the  Act  requires  the 
depositor  of  a  registered  unit  investment 
trust  holding  the  securities  of  a  single 
issuer  to  receive  Commission  approval 
before  substituting  the  securities  held  by 
the  trust.  Prior  to  the  enactment  of  this 
provision  in  1970,  a  depositor  of  a  imit 
investment  trust  could  substitute  new 
securities  for  those  held  by  the  trust  by 
notifying  the  trust's  security  holders  of 
the  substitution  within  five  days  of  the 
substitution.  In  1966,  the  Commission, 
concerned  with  the  high  sales  charges 
then  common  to  most  unit  investment 
trusts  and  the  disadvantageous  position 
in  which  such  charges  placed  investors 
who  did  not  want  to  remain  invested  in 
the  substituted  fund,  recommended  that 
the  Act  be  amended  to  require  that  a 
proposed  substitution  of  die  underlying 
investments  of  a  trust  receive  prior 
Commission  approval. 

2.  Applicants  state  that  all  the 
Contracts,  except  one,  expressly  reserve 
for  Travelers  Insurance  and  Travelers  L 
ft  A  the  right,  subject  to  compliance 
with  applicable  law,  to  substitute  shares 
of  one  Portfolio  or  Fimd  held  by 
subaccount  of  an  Account  for  another. 
Applicants  state  that  the  prospectuses 
for  the  Contracts  and  the  Accounts 
contain  appropriate  disclosure  of  this 
right. 

3.  Applicants  state  that  Travelers 
Insurance  and  Travelers  L  &  A  reserved 
this  right  of  substitution  both  to  protect 
themselves  and  their  Contract  owners  in 
situations  where  either  might  be  harmed 
or  disadvantaged  by  circumstances 
siirrounding  the  issuer  of  the  shares 
held  by  one  or  more  of  their  separate 
accounts  and  to  afford  the  opportunity 


to  replace  such  shares  where  to  do  so 
could  benefit  itself  and  Contract  owners. 

4.  Applicants  maintain  that  Contract 
owners  will  be  better  served  by  the 
proposed  substitutions.  Applicants 
anticipate  that  the  replacement  of 
certain  unpopular  Portfolios  or  Funds 
will  resvilt  in  a  Contract  that  is 
administered  and  managed  more 
efficiently,  and  one  that  is  more 
competitive  with  other  variable 
products  in  both  wholesale  and  retail 
markets.  For  all  of  the  proposed 
substitutions,  the  new  Portfolio  or  Fund 
historically  has  had  comparable  or 
superior  investment  performance  than 
the  Portfolios  or  Funds  that  it  would 
replace.  More  significantly,  each  new 
Portfolio  or  Fund  has  had  lower 
expenses  in  recent  years  than  the 
Portfolios  or  Funds  that  it  would 
replace.  Applicants  state  that  for  all  of 
the  proposed  substitutions,  the  new 
Portfolios  or  Funds  are  either 
substantially  the  same  or  more 
conservative  in  their  investment 
objective(8)  or  strategies  or  both,  Ihan 
the  Portfolios  or  Funds  that  they  would 
replace.  Likewise,  Applicants  believe 
that  a  majority  of  the  new  Portfolios  or 
Funds  have  a  substantially  similar  or 
lower  investment  risk  profile  than  the    - 
Portfolios  or  Funds  each  would  replace. 

5.  In  addition  to  the  foregoing. 
Applicants  generally  submit  that  the 
proposed  substitutions  meet  the 
standards  that  the  Commission  and  its 
staff  have  applied  to  similar 
substitutions  that  have  been  approved 
in  the  past. 

6.  Applicants  anticipate  that  Contract 
owners  will  be  at  least  as  well  off  writh 
the  proposed  array  of  subaccounts  to  be 
offered  after  the  proposed  substitutions 
as  they  have  been  with  the  array  of 
subaccoimts  offered  before  the 
substitutions.  The  proposed 
substitutions  retain  for  Contract  owners 
the  investment  flexibility  which  is  a 
central  feature  of  the  Contracts.  If  the 
proposed  substitutions  are  carried  out, 
all  Contract  owners  will  be  permitted  to 
allocate  purchase  payments  and  transfer 
accumulated  values  and  contract  values 
between  and  among  the  remaining 
subaccounts  as  they  covld  before  the 
proposed  substitutions. 

7.  Applicants  assert  that  each  of  the 
proposed  substitutions  is  not  the  type  of 
substitution  which  Section  26(c)  was 
designed  to  prevent.  Unlike  traditional 
unit  investment  trusts  where  a  depositor 
could  only  substitute  an  investment 
security  in  a  manner  which 
permanently  affected  all  the  investors  in 
the  trust,  the  Contracts  provide  each 
Contract  owner  with  the  right  to 
exercise  his  or  her  own  judgment  and 
transfer  accumulation  and  contract 


values  into  other  subaccounts. 
Moreover,  the  Contracts  will  offer 
Contract  owners  the  opportunity  to 
transfer  amounts  out  of  the  affected 
subaccounts  into  any  of  the  remaining 
subaccounts  without  cost  or  other 
disadvantage.  The  proposed 
substitutions,  therefore,  will  not  result 
in  the  type  of  cosUy  forced  redemption 
which  Section  26(c)  was  designed  to 
prevent. 

8.  Applicants  maintain  that  the 
proposed  substitutions  also  are  unlike 
the  type  of  substitution  which  Section 
26(c)  was  designed  to  prevent  in  that  by 
purchasing  a  Contract,  Contract  owners 
select  much  more  than  a  particular 
investment  company  in  which  to  invest 
their  account  values.  They  also  select 
the  specific  type  of  instirance  coverage 
offiered  by  Travelers  Insurance  and 
Travelers  L  &  A  imder  their  Contracts  as 
well  as  numerous  other  rights  and 
privileges  set  forth  in  the  Contract. 
Contract  owners  may  also  have 
considered  Travelers  Insurance's  and 
Travelers  L  ft  A's  size,  financial 
condition,  type,  and  its  reputation  for 
service  in  selecting  their  Contract.  These 
factors  will  not  change  because  of  the 
proposed  substitutions. 

9.  Applicants  submit  that,  for  all  the 
reasons  stated  above,  the  proposed 
substitutions  are  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

10.  Section  17(a)(1)  of  the  Act.  in 
relevant  part,  prohibits  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  person,  acting  as  principal,  frx)m 
knowingly  selling  any  security  or  other 
property  to  that  company.  Section 
17(a)(2)  of  the  Act  generally  prohibits 
the  persons  described  above,  acting  as 
principals,  from  knowingly  purchasing 
any  security  or  other  property  frt>m  the 
registered  investment  company.  Section 
1 7(b)  of  the  Act  provides  that  the 
Conunission  may,  upon  application, 
grant  an  order  exempting  any 
transaction  from  the  prohibitions  of 
Section  17(a)  if  the  evidence  establishes 
that:  (1)  The  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (2)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  records  filed  under  the 
Act;  and  (3)  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act. 

11.  Applicants  submit  that  the  terms 
of  the  proposed  substitutions  by 
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Travelers  Insvu-ance  and  Travelers  L  &  A 
including  the  consideration  to  be  paid 
and  received,  as  described  in  the 
application,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned.  In  addition, 
Applicants  submit  that  the  proposed 
substitutions  are  consistent  with  the 
general  purposes  of  the  Act. 

12.  Applicants  maintain  that  the 
terms  of  the  proposed  transactions, 
including  the  consideration  to  be  paid 
and  received  by  each  Portfolio  or  Fund 
involved,  are  reasonable,  fair  and  do  not 
involve  overreaching  principally 
because  the  transactions  do  not  cause 
owners'  interests  under  a  Contract  to  be 
diluted  and  because  the  transactions 
will  conform  with  all  but  one  of  the 
conditions  enumerated  in  Rule  17a— 7. 
The  proposed  transactions  will  take 
place  at  relative  net  asset  value  with  no 
change  in  the  amoimt  of  any  Contract 
owner's  Contract  or  cash  value  or  death 
benefit  or  in  the  dollar  value  of  his  or 
her  investment  in  any  of  the  Accounts. 
Even  though  Travelers  Insurance, 
Travelers  L  &  A,  TSF,  TST  and 
CitiStreet  may  not  rely  on  Rule  17a-7, 
Applicants  believe  that  the  Rule's 
conditions  outline  the  type  of 
safeguards  that  result  in  transactions 
that  are  fair  and  reasonable  to  registered 
investment  company  participants  and 
preclude  overreaching  in  connection 
with  an  investment  company  by  its 
affiliated  persons. 

13.  Applicants  state  that  the  board  of 
directors  of  TSF  and  CitiStreet  and  the 
board  of  trustees  of  TST  have  adopted 
or  will  adopt  procedures,  as  required  by 
paragraph  (e)(1)  of  Rule  17a-7,  pursuant 
to  which  the  Portfolios  or  Funds  of  each 
may  purchase  and  sell  securities  to  and 
from  their  affiliates.  Travelers 
Insurance,  Travelers  L  &  A,  TSF,  TST 
and  CitiStreet  will  carry  out  the 
proposed  substitutions  in  conformity 
with  all  of  the  conditions  of  Rule  17a- 

7  and  TSF's,  TST's  and  CitiStreet's 
procedures  thereunder,  except  that  the 
consideration  paid  for  the  securities 
being  purchased  or  sold  may  not  -be 
entirely  cash.  Nevertheless,  the 
circumstances  surrounding  the 
proposed  substitutions  will  be  such  as 
to  offer  the  same  degree  of  protection  to 
each  Portfolio  of  TSF  and  the  affected 
Funds  of  TST  and  CitiStreet  from 
overreaching  that  Rule  1 7a-7  provides 
to  them  generally  in  connection  with 
their  purchase  and  sale  of  securities 
under  that  Rule  in  the  ordinary  course 
of  their  business.  In  particular,  because 
of  the  circumstances  surrounding  the 
proposed  Travelers  Insurance  and 
Travelers  L  &  A  substitutions,  TSF,  TST. 
CitiStreet  and  the  other  affected 
Portfolios  could  not  "dump" 


undesirable  securities  on  TST  or  TSF,  or 
retain  its  desirable  securities  for 
themselves.  Nor  can  Travelers  Insurance 
and  Travelers  L  &  A  effect  the  proposed 
transactions  at  a  price  that  is 
disadvantageous  to  any  TSF  Portfolio, 
TST  Fund  or  CitiStreet  Fund.  Although 
the  transactions  may  not  be  entirely  for 
cash,  each  will  be  effected  based  upon 
(1)  the  independent  market  price  of  the 
portfolio  securities  valued  as  specified 
in  paragraph  (b)  of  Rule  17a-7.  and  (2) 
the  net  asset  value  per  share  of  each 
Portfolio  or  Fund  involved  valued  in 
accordance  with  the  procedures 
disclosed  in  the  respective  Management 
Company's  registration  statement  and  as 
required  by  Rule  22c-l  imder  the  Act. 
No  brokerage  commission,  fee,  or  other 
remuneration  will  be  paid  to  any  party 
in  connection  with  the  proposed 
transactions.  In  addition,  the  board  of 
directors  of  TSF  and  the  board  of 
trustees  of  TST  will  subsequently 
review  these  proposed  substitutions  and 
make  the  determinations  required  by 
paragraph  (e)(3)  of  Rule  17a-7. 

14.  Applicants  state  that  the  proposed 
redemption  of  shares  of  Putnam 
Diversified.  Smith  Barney  Income, 
Montgomery  Growth,  OCC  Equity, 
Diversified  Bond  and  Global  Income  is 
consistent  with  the  investment  policy  of 
each,  as  these  are  recited  in  its 
registration  statement,  provided  that  the 
shares  are  redeemed  at  their  net  asset 
value  in  conformity  with  Rule  22c-l 
under  the  Act. 

15.  Applicants  state  that  the  sale  of 
shares  of  Quality  Bond,  AIM  Capital, 
and  TST  Government  as  contemplated 
by  the  proposed  substitution,  is 
consistent  with  the  investment  policy  of. 
each,  as  recited  in  its  registration 
statement,  provided  that  (1)  the  shares 
are  sold  at  their  net  asset  value,  and  (2) 
the  portfolio  securities  are  of  the  type 
and  quality  that  the  affected  portfolios 
has  acquired  with  the  proceeds  from 
share  sales  had  the  shares  been  sold  for 
cash.  To  assure  that  the  second  of  these 
conditions  is  met.  Travelers  Insurance 
and  Travelers  L  &  A  will  examine  the 
portfolio  securities  being  offered  to 
Quality  Bond.  AIM  Capital,  and  TST 
Government  and  accept  only  those 
securities  as  consideration  for  shares 
that  it  would  have  acquired  for  in  a  cash 
transaction. 

16.  Applicants  assert  that  the 
proposed  substitutions,  as  described 
herein,  are  each  consistent  with  the 
general  purposes  of  the  Act  as  stated  in 
the  Findings  and  Declaration  of  Policy 
in  section  1  of  the  Act.  The  proposed 
transactions  do  not  present  any  of  the 
conditions  or  abuses  that  the  Act  was 
designed  to  prevent.  In  particular, 
section  1(b)(2)  and  (3)  of  the  Act  state. 


among  other  things,  that  the  national 
public  interest  and  the  interest  of 
investors  are  adversely  affected  "when 
investment  companies  are  organized, 
operated,  managed,  or  their  portfolio 
securities  are  selected  in  the  interest  of 
directors,  officers,  investment  advisers, 
depositors,  or  other  affiliated  persons 
thereof,  *   *   *  or  in  the  interests  of 
other  investment  companies  or  persons 
engaged  in  other  lines  of  business, 
ratiier  than  in  the  interest  of  all  classes 
of  such  companies'  security  holders; 
*   *   *  when  investment  companies 
issue  securities  containing  inequitable 
or  discriminatory  provisions,  or  fail  to 
protect  the  preferences  and  privileges  of 
the  holders  of  their  outstanding 
seciuities."  Applicants  assert  that  the 
conditions  found  in  Rule  17a-7  prevent 
the  abuses  described  in  section  1(b)(2) 
and  (3)  of  the  Act.  Applicants  further 
assert  that,  for  all  the  reasons  stated  in 
section  IV  of  the  application,  the  abuses 
described  in  section  1(b)(2)  and  (3)  of 
the  Act  will  not  occur  in  cormection 
with  the  proposed  substitutions. 

For  the  Ckjmmission.  by  the  Division  of 
Investment  Management,  pursuant  to' 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  02-16061  Filed  6-25-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  IC-2561 8;  81 2-1 2662] 

AXP  Partners  Series,  Inc.,  et  al.;  Notice 
of  Application 

lune  19,  2002. 

agency:  Securities  and  Exchange 
Commission  ("Commission"). 
action:  Notice  of  application  under 
sections  6(c)  and  17(b)  of  the  Investment 
Company  Act  of  1940  ("Act")  for  an 
exemption  from  section  17(a)  of  the  Act, 
under  section  6(c)  for  an  exemption 
from  sections  12(d)(3)  and  17(e)  of  the 
Act  and  rule  17e-l  urtder  the  Act,  and 
under  section  10(f)  of  the  Act  for  an 
exemption  from  section  10(f)^ 

SUMMARY  OF  APPLICATION:  .Applicants 
request  an  order  to  permit  certain 
registered  open-end  management 
investment  companies  advised  by 
several  investment  advisers  to  engage  in 
principal  and  brokerage  transactions 
with  a  broker-dealer  affiliated  with  one 
of  the  investment  advisers  and  to 
purchase  securities  in  certain 
underwritings.  The  transactions  would 
be  between  the  broker-dealer  and  a 
portion  of  the  investment  company's 
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portfolio  not  advised  by  the  adviser 
affiliated  with  that  broker-dealer.  The 
order  also  would  permit  these 
investment  companies  not  to  aggregate 
certain  purchases  from  an  underwriting 
syndicate  in  which  an  affiliated  person 
of  one  of  the  investment  advisers  is  a 
principal  underwriter.  Further, 
applicants  request  relief  to  permit  a 
portion  of  an  investment  company's 
portfolio  to  purchase  securities  issued 
by  an  investment  adviser  or  an  affiliated 
person  of  an  investment  adviser  to 
another  portion,  subject  to  the  limits  in 
rule  12d3-l  under  the  Act. 
APPUCANTS:  AXP  Partners  Series,  Inc.. 
AXP  Partners  International  Series,  Inc., 
AXP  Strategy  Series,  Inc.  (each,  an 
"AXP  Fund,"  and  each  underlying 
series,  an  "AXP  Portfolio"),  AXP 
Variable  Portfolio — Partners  Series.  Inc. 
(the  "Life  Fund,"  and  the  underlying 
series,  the  "Life  Portfolio")  (the  AXP 
Funds  and  the  Life  Funds,  the  "Funds") 
(the  AXP  Portfolios  and  the  Life 
Portfolio,  the  "Portfolios"),  American 
Express  Financial  Corporation  ("AEFC") 
and  IDS  Life  Insxirance  Company  ("IDS 
Ufe"). 

Filing  Dates:  The  application  was 
filed  on  October  12.  2001  and  amended 
on  June  19,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  luiless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  15,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
A00MCSSC8:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Funds,  901  Marquette 
Avenue  South,  Suite  2810,  Minneapolis, 
MN  55402-3268.  AEFC  and  IDS  Life, 
200  AXP  Financial  Center,  Minneapolis. 
MN  55474. 

FON  FURTNEf)  MFOmiATION  CONTACT:  John 
L.  Sullivan,  Senior  Counsel,  at  (202) 
942-0681,  or  Nadya  B.  Roytblat. 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMEHTAIIY  MFOMiATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fee  at  the 
Conunission's  Public  Reference  Branch, 
450  Fifth  Street,  NW..  Washington.  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  Each  Fund  is  a  Miimesota 
corporation  registered  under  the  Act  as 
an  open-end  management  investment 
company.  The  Fxmds  offer  several 
Portfolios  with  difiierent  investment 
objectives  and  policies.  Shares  of  the 
Life  Portfolio  are  sold  to  IDS  Life  and  its 
subsidiaries  as  a  funding  option  for 
variable  annuity  contracts  and  variable 
life  insurance  policies  issued  by  IDS 
Life  and  its  subsidiaries. 

2.  AEFC  is  a  Delaware  corporation 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  and  serves  as  investment  adviser 
to  the  AXP  Portfolios.  A  subsidiary  of 
AEFC.  IDS  Life  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
Minnesota  and  manages  the  Life 
Portfolio.  IDS  Life  has  entered  into  an 
advisory  agreement  with  AEFC  pursuant 
to  which  AEFC  furnishes  investment 
advice  to  the  Life  Portfolio.  ^  The 
Adviser  allocates  the  assets  of  each 
Portfolio  among  subadvisers  (each,  a 
"Subadviser").  Each  Subadviser  has 
discretion  to  purchase  and  sell  ' 
securities  for  its  portion  of  a  Portfolio  in 
accordance  with  that  Portfolio's 
objectives,  policies  and  restrictions.  As 
compensation  for  its  services,  each 
Subadviser  is  paid  a  fee  by  AEFC  out  of 
the  management  fee  received  by  AEFC 
from  the  Portfolios. 

3.  Applicants  request  relief  to  permit: 
(a)  Any  broker-dealer  registered  under 
the  Seciuities  Exchange  Act  of  1934  that 
itself  serves  as  a  Subadviser  to.  or  is  an 
affiliated  person  of  a  Subadviser  to  a 
Portfolio  (the  broker-dealer,  an 
"Affiliated  Broker-Dealer':  the 
Subadviser,  an  "Affiliated  Subadviser") 
to  engage  in  principal  transactions  with 
a  portion  of  the  Portfolio  ("Portion") 
that  is  advised  by  another  Subadviser 
that  is  not  an  affiliated  person  of  the 
Affiliated  Broker-Dealer  or  the  Affiliated 
Subadviser  (the  Subadviser,  an 
"Unaffiliated  Subadviser';  the  Portion, 
an  "Unaffiliated  Portion") ':  (b)  an 


'  For  puqKMM  of  the  application,  the  term 
"Adviser"  is  used  to  mean  AEFC,  with  respect  to 
the  AXP  Funds  and  the  AXP  Portfolios,  aad  IDS 
Life  and  AEFC  jointly,  with  respect  to  the  Life  Fund 
and  the  Life  Portfolio. 

'The  terms  "Unaffiliated  Subadviser," 
"Subadviser."  and  "unafTiliated  Portion"  include 
the  Adviser  and  the  Portion  directly  advised  by  the 
Adviser,  respectively,  provided  that  the  Adviser 
manages  its  Portion  independently  of  the  Portions 
managed  by  other  Subadvisers  lo  the  Portfolio,  and 
the  Adviser  does  not  control  or  influence  any  other 
Subadviser's  investment  decisions  for  its  Portion 
the  Adviser  does  not  currently  directly  advise  nay 
Portion  of  any  Portfolio. 


Affiliated  Broker-Dealer  to  provide 
brokerage  services  to  an  Unaffiliated 
Portion,  and  the  Unaffiliated  Portion  to 
use  such  brokerage  services,  without 
complying  with  rule  17-l(b]  and  (d) 
under  the  Act;  (c)  an  Unaffiliated 
Portion  to  purchase  securities  diuing 
the  existence  of  an  underwriting 
syndicate,  a  principal  imderwriter  of 
which  is  an  Affiliated  Subadviser  or  a 
person  of  which  an  Affiliated 
Subadviser  is  an  affiliated  person 
("Affiliated  Underwriter");  (d)  a  portion 
of  the  Portfolio  advised  by  an  Affiliated 
Subadviser  ("Affiliated  Portion")  to 
purchase  securities  during  the  existence 
of  an  underwriting  syndicate,  a 
principal  imderwriter  of  which  is  an 
Affiliated  Underwriter,  in  accordance 
with  the  conditions  of  rule  lOf-3  under 
the  Act,  except  that  paragraph  (b)(7)  of 
the  rule  woidd  not  require  the 
ag^egation  of  purchases  by  the 
Affiliated  Portion  with  piutihases  by  an 
Unaffiliated  Portion;  and  (e)  an 
Unaffiliated  Portion  to  acquire  securities 
issued  by  an  Affiliated  Subadviser  or  an 
affiliated  person  of  an  Affiliated 
Subadviser  engaged  in  securities-related 
activities  ("Securities  Affiliate"),  subject 
to  the  limits  in  rule  12d3-l  under  the 
Act, 

4.  Applicants  request  that  the 
requested  relief  apply  to  the  Funds  and 
any  existing  or  future  registered 
management  investment  company  or  its 
series  advised  by  (a)  AEFC  or  any  entity 
controlling,  controlled  by.  or  under 
common  control  with  AEFC.  and  (b)  at 
least  one  Unaffiliated  Subadviser 
registered  imder  the  Advisers  Act  or 
exempt  from  registration  (such 
investment  company  or  its  series 
included  in  the  term  "Portfolio"). 
Applicants  also  request  that  the  relief 
apply  to  any  existing  or  future  entity' 
that  serves  as  an  Affiliated  Subadviser. 
Affiliated  Broker-Dealer  or  Affiliated 
Underwriter  with  respect  to  a  Portfolio 
relying  on  the  order.  Any  investment 
company  that  currently  intends  to  rely 
on  the  order  is  named  as  an  applicant. 
Any  existing  or  future  entity  that  relies 
on  the  order  in  the  future  will  comply 
with  the  terms  and  conditions  of  the 
application. 

Applicants'  Legal  Analysis 

A.  Principal  Transactions  Between  an 
Unaffiliated  Portion  and  an  Affiliated 
Broker-Dealer 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  an  affiliated  person  of. 
promoter  of.  or  principal  underwriter 
for  such  company,  or  any  affiliated 
person  of  an  affiliated  person  ("second- 


Federal  Register /Vol.  67.  No.  123  /  Wednesday,  June  26.  2002 /Notices 


43195 


tier  affiliate"),  promoter,  or  principal 
underwriter.  Section  2(a)(3)(E)  of  the 
Act  defines  an  affiliated  person  to  be 
any  investment  adviser  of  an  investment 
company,  and  section  2(a)(3)(C)  of  the 
Act  defines  an  affiliated  person  of 
another  person  to  include  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  such  person.  Applicants  state  that 
an  Affiliated  Subadviser  would  be  an 
'  affiliated  person  of  a  Portfolio,  and  an 
Affiliated  Broker-Dealer  would  be  either 
an  Affiliated  Subadviser  or  an  affiliated 
person  of  the  Affiliated  Subadviser,  and 
thus  a  second-tier  affiliate  of  a  Portfolio, 
including  the  Unaffiliated  Portion. 
Accordingly,  applicants  state  that  any 
transactions  to  be  effected  by  an 
Unaffiliated  Subadviser  on  behalf  of  an 
Unaffiliated  Portion  of  a  Portfolio  with 
an  Affiliated  Broker-Dealer  are  subject 
to  the  prohibitions  of  section  17(a). 

2.  Applicants  seek  relief  under 
sections  6(c)  and  17(b)  to  exempt 
principal  transactions  prohibited  by 
section  17(a)  because  an  Affiliated 
Broker-Dealer  is  deemed  to  be  an 
affiliated  person  or  a  second-tier  affiliate 
of  an  Unaffiliated  Portion  as  a  result  of 
the  fact  that  an  Affiliated  Subadviser  is 
the  Subadviser  to  another  Portion  of  the 
same  Portfolio.  The  requested  relief 
would  not  be  available  if  the  Affiliated 
Broker-Dealer  (except  by  virtue  of 
serving  as  a  Subadviser  to  a  Portion)  is 
an  affiliated  person  or  a  second-tier 
affiliate  of  the  Adviser,  the  Unaffiliated 
Subadviser  making  the  investment 
decision  with  respect  to  the  Unaffiliated 
Portion,  or  any  principal  underwriter, 
promoter,  officer,  director  or  employee 
of  the  Portfolio. 

3.  Section  1703)  of  the  Act  authorizes 
the  Commission  to  grant  an  order 
permitting  a  transaction  otherwise 
prohibited  by  section  1 7(a)  if  it  finds 
that  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the.proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
and  the  general  purposes  of  the  Act. 
Section  6(c)  of  the  Act  permits  the 
Commission  to  exempt  any  person  or 
transaction  from  any  provision  of  the 
Act  if  the  exemption  is  necessary  or 
appropriate  in  ihe  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act. 

4.  Applicants  contend  that  section 
17(a)  is  intended  to  prevent  persons 
who  have  the  power  to  control  an 
investment  company  from  using  that 


power  to  the  person's  own  financial 
advantage.  Applicants  assert  that  when 
the  person  acting  on  behalf  of  an 
investment  company  has  no  direct  or 
indirect  financial  interest  in  a  party  to 
a  principal  transaction,  the  abuses  that 
section  17(a)  is  designed  to  prevent  are 
not  present.  Applicants  state  that  if  an 
Unaffiliated  Subadviser  purchases 
securities  on  behalf  of  an  Unaffiliated 
Portion  in  a  principal  transaction  with 
an  Affiliated  Broker-Dealer,  any  benefit 
that  might  inure  to  the  Affiliated  Broker- 
Dealer  would  not  be  shared  by  the 
Unaffiliated  Subadviser.  In  addition, 
applicants  state  that  Subadvisers  are 
paid  on  the  basis  of  a  percentage  of  the 
value  of  the  assets  allocated  to  their 
management.  The  execution  of  a 
transaction  to  the  disadvantage  of  the 
Unaffiliated  Portion  would  disadvantage 
the  Unaffiliated  Subadviser  to  the  extent 
that  it  diminishes  the  value  of  the 
Unaffiliated  Portion.  Applicants  further 
submit  that  the  Adviser's  power  to 
dismiss  a  Subadviser  or  to  change  the 
portion  of  a  Portfolio's  assets  allocated 
to  a  Subadviser  reinforces  the 
Subadviser's  incentive  to  maximize  the 
investment  performance  of  its  own 
Portion. 

5.  Applicants  state  that  each  -^ 
Subadviser's  contract  assigns  it 
responsibility  to  manage  a  Portion.  Each 
Siibadviser  is  responsible  for  making 
independent  investment  and  brokerage 
allocation  decisions  based  on  its  own 
research  and  credit  evaluations. 
Applicants  represent  that  the  Adviser 
does  not  dictate  brokerage  allocation  or 
investment  decisions  nor  does  it  have 
the  contractual  right  to  do  so,  except 
with  respect  to  a  Portion  advised 
directly  by  the  Adviser.  Applicants 
contend  that,  in  managing  a  Portion, 
each  Subadviser  acts  for  all  practical 
purposes  as  though  it  is  managing  a 
separate  investment  company. 

6.  Applicants  state  that  the  proposed 
transactions  will  be  consistent  with  the 
policies  of  the  Portfolio  involved,  since 
each  Unaffiliated  Subadviser  is  required 
to  manage  its  Portion  in  accordance 
with  the  investment  objectives  and 
policies  described  in  the  registration 
statement.  Applicants  also  assert  that 
permitting  the  transactions  will  be 
consistent  with  the  general  purposes  of 
the  Act  and  in  the  public  interest 
because  the  ability  to  engage  in  the 
transactions  increases  the  likelihood  of 
a  Portfolio  achieving  best  price  and 
execution  on  its  principal  transactions, 
while  giving  rise  to  none  of  the  abuses 
that  the  Act  was  designed  to  prevent. 


B.  Payment  of  Brokerage  Compensation 
by  an  Unaffiliated  Portion  to  an 
Affiliated  Broker-Dealer 

1.  Section  17(e)(2)  of  the  Act  prohibits 
an  affiliated  person  or  a  second-tier 
affiliate  of  a  registered  investment 
company  from  receiving  compensation 
for  acting  as  broker  in  connection  with 
the  sale  of  securities  to  or  by  the 
investmient  company  if  the 
compensation  exceeds  the  limits 
prescribed  by  the  section  unless 
otherwise  permitted  by  rule  17e-l 
under  the  Act.  Rule  17e-l  sets  forth  the 
conditions  under  which  an  affiliated 
person  or  a  second-tier  affiliate  of  an 
investment  company  may  receive  a 
commission  which  would  not  exceed 
the  "usual  and  customary  broker's 
commission"  for  purposes  of  section 
17(e)(2).  Rule  17e-l(b]  requires  the 
investment  company's  board  of 
directors,  including  a  majority  of  the 
directors  who  are  not  interested  persons 
under  section  2(a)(19)  of  the  Act,  to 
adopt  certain  procediues  and  to 
determine  at  least  quarterly  that  all 
transactions  effected  in  reliance  on  the 
rule  during  the  preceding  quarter 
complied  with  (the  company's  rule  17e- 
1]  procedures.  Rule  17e-l(d)  specifies 
the  records  that  must  be  maintained  by 
each  investment  company  with  respect 
to  any  transaction  effected  pursuant  to 
rule  17e-l. 

2.  As  discussed  above,  applicants 
state  that  an  Affiliated  Broker-Dealer  is 
either  an  affiliated  person  or  a  second- 
tier  affiliate  of  an  Unaffiliated  Portion 
and  thus  subject  to  section  17(e). 
Applicants  request  an  exemption  under 
section  6(c)  fix>m  section  1 7(e)  and  rule 
17e-l  to  the  extent  necessary  to  permit 
an  Unaffihated  Portion  to  pay  brokerage 
compensation  to  an  Affiliated  Broker- 
Dealer  acting  as  broker  in  the  ordinary 
course  of  business  in  connection  with 
the  sale  of  securities  to  or  by  such 
Unaffiliated  Portion,  without  complying 
with  the  requirements  of  rule  I7e-l(b) 
and  (d).  The  requested  exemption 
would  apply  only  where  an  Affiliated 
Broker-Dealer  is  deemed  to  be  an 
affiliated  person  or  a  second-tier  affiliate 
of  an  Unaffiliated  Portion  solely  because 
an  Affiliated  Subadviser  is  the 
Subadviser  to  another  Portion  of  the 
same  Portfolio.  The  relief  would  not 
apply  if  the  Affiliated  Broker-Dealer 
(except  by  virtue  of  serving  as 
Subadviser  to  a  Portion)  is  an  affiliated 
person  or  a  second-tier  affiliate  of  the 
Adviser,  the  Unaffiliated  Subadviser 
making  the  investment  decision  with 
respect  to  the  Unaffiliated  Portion,  or 
any  principal  underwriter,  promoter, 
officer,  director  or  employee  of  the 
Portfolio. 
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3.  Applicants  believe  that  the 
proposed  brokerage  transactions  involve 
no  conflicts  of  interest  or  possibility  of 
self-dealing  and  will  meet  the  standards 
of  section  6(c).  Applicants  assert  that 
because  the  financial  interests  of  an 
Unaffiliated  Subadviser  are  directly 
aligned  with  the  interests  of  the 
Unaffiliated  Portion  it  advises,  an 
Unaffiliated  Subadviser  will  enter  into 
brokerage  transactions  with  Affiliated 
Broker-Dealers  only  if  the  fees  charged 
are  reasonable  and  fair  cogipared  to 
those  charged  by  other  brokers  in 
connection  with  comparable 
transactions  involving  similar  securities 
during  a  comparable  period  of  time. 
Applicants  also  note  that  an  Unaffiliated 
Subadviser  has  a  fiduciary  duty  to 
obtain  best  price  and  execution  for  the 
Unaffiliated  Portion. 

C.  Purchases  of  Securities  From 
Offerings  With  Affiliated  Underwriters 

1.  Section  10(f)  of  the  Act,  in  relevant 
part,  prohibits  a  registered  investment 
company  from  knowingly  purchasing  or 
otherwise  acquiring,  during  the 
existence  of  any  underwriting  or  selling 
syndicate,  any  security  (except  a 
security  of  which  the  company  is  the 
issuer)  a  principal  underwriter  of  which 
is  an  officer,  director,  member  of  an 
advisory  board,  investment  adviser  or 
employee  of  the  company,  or  an 
affiliated  person  of  any  of  those  persons. 
Section  10(f)  also  provides  that  the 
Commission  may  exempt  by  order  any 
transaction  or  classes  of  transactions 
from  any  of  the  provisions  of  section 
10(f),  if  and  to  the  extent  that  such 
exemption  is  consistent  with  the 
protection  of  investors.  Rule  lOf-3 
under  the  Act  exempts  certain 
transactions  from  the  prohibitions  of 
section  10(0  if  specified  conditions  are 
met.  Paragraph  (b)(7)  of  rule  lOf-3  limits 
the  securities  purchased  by  the 
investment  company,  or  by  two  or  more 
investment  companies  having  the  same 
investment  adviser,  to  25%  of  the 
principal  amount  of  the  offering  of  the 
class  of  securities. 

2.  Applicants  state  that  each 
Subadviser  to  a  Portfolio,  although 
under  contract  to  manage  only  a 
Portion,  is  considered  an  investment 
adviser  to  the  Portfolio  itself,  not  just 
the  Portion  it  manages.  Therefore, 
applicants  believe  that  all  purchases  of 
securities  by  the  Subadviser  on  behalf  of 
the  Portfolio  bom  an  underwriting 
syndicate,  a  principal  underwriter  of 
which  is  another  Subadviser  to  the  same 
Portfolio  or  a  person  of  which  such 
other  Subadviser  is  an  affiliated  person, 
would  be  subfect  to  section  10(f). 

3.  Applicants  request  relief  under 
section  10(f)  from  that  section  to  permit 


an  Unaffiliated  Portion  to  purchase 
securities  during  the  existence  of  an 
underwriting  or  selling  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Underwriter.  ApplicantsT 
request  relief  from  section  10(f)  only  to 
the  extent  those  provisions  apply  solely 
because  an  Affiliated  Subadviser  is  an 
investment  adviser  to  the  Portfolio.  The 
requested  relief  would  not  be  available 
if  the  Affiliated  Underwriter  (except  by 
virtue  of  serving  as  Subadviser  to  a 
Portion)  is  an  affiliated  person  or  a 
second-tier  affiliate  of  the  Adviser,  the 
Unaffiliated  Subadviser  making  the 
investment  decision  with  respect  to  the 
Unaffiliated  Portion,  or  any  principal 
underwriter,  promoter,  officer,  director 
or  employee  of  the  Portfolio.  Applicants 
also  seek  relief  from  section  10(0  to 
permit  an  Affiliated  Portion  to  purchase 
securities  during  the  existence  of  an 
underwriting  syndicate,  a  principal 
underwriter  of  which  is  an  Affiliated 
Underwriter,  provided  that  the  piuchase 
will  be  in  accordance  with  the 
conditions  of  rule  lOf-3,  except  that 
paragraph  (b)(7)  of  the  rule  will  not 
require  the  aggregation  of  purchases  by 
the  Affiliated  Portion  with  purchases  by 
an  Unaffiliated  Portion. 

4.  Applicants  state  that  section  10(f) 
was  adopted  in  response  to  concerns 
about  the  "dumping"  of  otherwise 
unmarketable  securities  on  investment 
companies,  either  by  forcing  the 
investment  company  to  purchase 
immarketable  securities  from  its 
underwriting  affiliate,  or  by  forcing  or 
encouraging  the  investment  company  to 
purchase  the  securities  from  another 
member  of  the  syndicate.  Applicants 
submit  that  these  abuses  are  not  present 
in  the  context  of  the  Portfolios  because, 
in  part,  a  decision  by  the  Subadviser  to 
a  Portion  to  purchase  sectuities  from  an 
underwriting  syndicate,  a  principal 
underwriter  of  which  is  a  Subadviser  to 
a  different  Portion  of  the  same  Portfolio 
or  a  person  of  which  such  other 
Subadviser  is  an  affiliated  person, 
involves  no  potential  for  "dumping."  In 
addition,  applicants  assert  that 
aggregating  purchases  would  serve  no 
purpose  because  there  is  no 
collaboration  among  Subadvisers  to  the 
same  Portfolio,  and  any  conunon 
purchases  by  an  Affiliated  Subadviser 
and  an  Unaffiliated  Subadviser  would 
be  coincidence. 

D.  Purchases  of  Securities  of  Securities 
Affiliates  by^  an  Unaffiliated  Portion 

1.  Section  12(d)(3)  of  the  Act.  in 
relevant  part,  generally  prohibits  a 
registered  investment  company  from 
acquiring  any  security  issued  by  any 
person  who  is  a  broker,  dealer, 
investment  adviser,  or  engaged  in  the 


business  of  underwriting.  Rule  12d3-l 
under  the  Act  exempts  certain 
transactions  from  the  prohibitions  of 
section  12(d)(3)  if  specified  conditions 
are  met.  One  of  these  conditions, 
paragraph  (c)  of  rule  12d3-l  generally 
provides  that  the  exemption  provided 
by  the  rule  is  not  available  when  the 
issuer  of  the  seciuities  is  the  investment 
company's  investment  adviser, 
promoter,  or  principal  underwriter,  or 
an  affiliated  person  of  the  investment 
company's  investment  adviser, 
promoter,  or  principal  underwriter. 

2.  Applicants  state  that  each 
Subadviser  to  a  portion  of  a  Portfolio  is 
considered  to  be  an  investment  adviser 
to  the  entire  Portfolio.  Thus,  an 
Unaffiliated  Portion  would  not  be  able 
to  purchase  securities  issued  by  a 
Seciuities  Affiliate  (which  would 
include  another  Subadviser  to  the  same 
Portfolio  or  an  affiliated  person  of  that 
Subadviser)  in  reliance  on  rule  12d3-l 
because  of  paragraph  (c).  Applicants 
request  relief  under  section  6(c)  from 
section  12(d)(3)  to  allow  any 
Unaffiliated  Subadviser  for  an 
Unaffiliated  Portion  to  acquire  seciuities 
issued  by  a  Securities  Affiliate  within 
the  limits  of  rule  12d3-l.  The  requested 
relief  would  only  apply  where  a 
Securities  Affiliate  is  deemed  to  be  an 
affiliated  person  or  a  second-tier  affiliate 

'  of  an  Unaffiliated  Portion  within  the 
meaning  of  rule  12d3-l(c)  solely 
because  an  Affiliated  Subadviser  is  the 
Subadviser  to  another  portion  of  the 
same  Portfolio. 

3.  Applicants  state  that  the  proposed 
transactions  do  not  raise  the  conflicts  of 
interest  that  rule  12d3-l(c)  was 
designed  to  address  because  of  the 
nature  of  the  affiliation  between  a 
Securities  Affiliate  and  the  Unaffiliated 
Portion.  Applicants  submit  that  each 
Subadviser  acts  independently  of  the 
other  Subadvisers  in  making  investment 
decisions  for  the  assets  allocated  to  its 
portion  of  the  Portfolio.  Furthermore, 
applicants  submit  that  prohibiting  an 
Unaffiliated  Portion  from  purchasing 
securities  issued  by  a  Securities  Affiliate 
could  harm  the  interests  ojf  a  Portfolio's 
shareholders  by  preventing  the 
Unaffiliated  Subadviser  frtim  achieving 
optimal  investment  results. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  Portfolio  relying  on  the 
requested  order  %vill  be  advised  by  an 
Affiliated  Subadviser  and  at  least  one 
Unaffiliated  Subadviser  and  will  be 
operated  in  the  manner  described  in  the 
application. 


Federal  Register /Vol.  67.  No.  123 /Wednesday,  June  26,  2002 /Notices 


43197 


2.  No  Affiliated  Subadviser.  Affiliated 
Broker-Dealer,  Affiliated  Underwriter  or 
Securities  Affiliate  (except  by  virtue  of 
serving  as  Subadviser  to  a  Portion)  will 
be  an  affiliated  person  or  a  second-tier 
affiliate  of  the  Adviser,  any  Unaffiliated 
Subadviser,  or  any  principal 
underwriter,  promoter,  officer,  director 
or  employee  of  a  Portfolio. 

3.  No  Affiliated  Subadviser  will 
directly  or  indirectly  consult  with  any 
Unaffiliated  Subadviser  concerning 
allocation  of  principal  or  brokerage 
transactions. 

4.  No  Affiliated  Subadviser  will 
participate  in  any  arrangement  whereby 
the  amoimt  of  its  subadvisory  fees  will 
be  affected  by  the  investment 
performance  of  an  Unaffiliated 
Subadviser. 

5.  With  respect  to  piuchases  of 
seciuities  by  an  Affiliated  Portion 
during  the  existence  of  any 
imderwriting  or' selling  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Underwriter,  the  conditions  of 
rule  lOf-3  will  be  satisfied  except  that 
paragraph  (b)(7)  will  not  require  the 
aggregation  of  purchases  by  the 
Affiliated  Portion  with  purchases  by  an 
Unaffiliated  Portion. 

6.  With  respect  to  purchases  by  an 
Unaffiliated  Portion  of  securities  issued 
by  a  Securities  Affiliate,  the  conditions 
of  rule  12d3-l  will  be  satisfied  except 
for  paragraph  (c)  to  the  extent  such 
paragraph  is  applicable  solely  because 
such  issuer  is  an  Affiliated  Subadviser 
or  an  affiliated  person  of  an  Affiliated 
Subadviser. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc.  02-16062  Filed  6-25-02;  8:45  am) 
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June  18,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19h-4  thereimder.^ 


notice  is  hereby  given  that  c^J^pril  25. 
2002,  the  American  Stock  Exoiange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  U 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  to  the 
proposed  rule  change. 

L  Self'Regnlatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Section 
101  of  the  Amex  Company  Guide  to 
revise  and  clarify  its  income-based 
original  listing  standard.  The  text  of  the 
proposed  rule  change  appears  below. 
New  language  is  italicized. 
***** 

CRITERIA  FOR  ORIGINAL  USTING 
Section  101.  GENERAL 

No  Change, 
(a)  REGULAR  LISTING  CRITERIA 

1.  Size — Stockholders'  equity  of  at 
least  $4,000,000. 

2.  Income — ^Pre-tax  income  from 
continuing  operations  of  at  least 
$750,000  in  its  last  fiscal  year,  or  in  two 
of  its  last  three  fiscal  years. 

Additional  criteria  applicable  to 
various  classes  of  securities  and  issuers 
are  set  forth  below.  Applicants  should 
also  consider  the  policies  regarding 
conflicts  of  interest,  independent 
directors  and  voting  rights  described  in 
§§120-125. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
conunents  it  received  on  the  proposed 
nde  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

I.  Purpose 

Section  101  of  the  Amex  Company 
Guide  contains  a  niunber  of  quantitative 
guidelines  under  which  listing 
applicants  are  evaluated.  Piusuant  to 
Section  101(a)(2)  of  the  Amex  Company 
Guide,  a  listing  applicant  is  subject  to  a 
pre-tax  income  guideline  of  at  least 
$750,000  in  its  last  fiscal  year,  or  in  two 
of  its  last  three  fiscal  years.^  The  Amex 
represents  that  this  income  guideline  is 
intended  to  provide  a  measurement  of 
an  applicant's  financial  performance  in 
evaluating  its  listing  eligibility,  but 
makes  no  provision  for  exclusion  of 
discontinued  operations,  extraordinary 
items  or  the  cumulative  effect  of 
changes  in  accoimting  principles. 
Because  discontinued  operations, 
extraordinary  items,  or  the  cumulative 
effect  of  changes  in  accounting 
principles  are  not  inciured  in  the 
ordinary  course  of  business,  the 
Exchange  does  not  believe  such  items 
are  relevant  to  an  evaluation  of  an 
issuer's  true  financial  situation  and 
performance.  Accordingly,  the  Exchange 
proposes  to  amend  Section  101(a)(2)  of 
the  Amex  Company  Guide  to  use  the 
term  "pre-tax  income  &t>m  continuing 
operations"  instead  of  "pre-tax 
income."  The  Exchange  represents  that 
compliance  with  this  term  would  be 
determinable  in  accordance  with 
Generally  Accepted  Accounting 
Principals  and,  therefore,  would  be  a 
transparent  standard. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ^. in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act  ^  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  f>erfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest,  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 
The  Exchange  believes  that  the 
proposed  change  to  the  income-based 


« 15  U.S.C  78s(bHl). 

»17CFR240.19b-«. 


^  An  applicant  can  also  qualify  for  listing  baaed 
on  compliance  with  one  of  the  other  lifting 
standards  contained  in  Section  101. 

*  15  use.  78Hb). 

M5U.S.a78in»)(5). 
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listing  standard  would  provide  a  better 
and  transparent  measure  of  an  issuer's 
financial  performance  in  evaluating  its 
listing  eligibility. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  SoUdtation  of  CominentB 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  Mrritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nile  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-Amex-2002-39  and  should  be 
submitted  by  July  17,  2002. 

IV.  Commiflsion  Findingi  and  Order 
Granting  Ac(»lerated  Approval  to 
Propoied  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange."  In  particular,  the 
Conunission  believes  the  proposed  rule 
change  is  consistent  with  the  Section 
6(b)(5)  of  the  Act '  requirement  that  the 
rules  of  an  exchange  be  designed  to 
facilitate  transactions  in  seciuities. 


promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

The  Commission  believes  that  by 
addressing  the  effects  of  discontinued 
operations,  extraordinary  items,  and  the 
cumulative  effect  of  changes  in 
accounting  principles  not  incurred  in 
the  ordinary  course  of  business,  the 
proposal  should  permit  the  Amex  to 
better  evaluate  a  listing  applicant's 
financial  situation  and  performance. 
The  Commission  notes  that  the  sco(>e  of 
the  proposed  rule  change  is  limited  by 
the  requirement  that  compliance  with 
the  proposed  changes  be  determinable 
in  a  manner  consistent  with  Generally 
Accepted  Accounting  Principles. 
Further,  the  Commission  notes  that 
another  self-regulatory  organization 
recently  changed  its  rules  to  establish  a 
substantially  similar  standard  "  and  no 
comments  were  received  on  that 
proposal.  Therefore,  the  Conunission 
believes  that  the  proposed  rule  change 
raises  no  new  significant  regulatory 
issues  for  consideration. 

The  Amex  has  requested  that  the 
Commission  expedite  review  of,  and 
grant  accelerated  approval  to,  this 
proposal,  pursuant  to  Section  19(b)(2)  of 
the  Act."  "The  Commission  finds  good 
cause,  consistent  with  Section  19(b)(2) 
of  the  Act,i°  to  approve  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  the 
notice  of  filing  thereof  in  the  Federal 
Regiater.  As  discussed  above,  the 
proposal  is  substantially  similar  to 
another  self-regulatory  organization's 
rule  and.  thus,  raises  no  new  significant 
regulatory  issues.  Further,  accelerated 
approval  of  this  proposal  should  permit 
the  Amex  to  apply  the  revised  listing 
standard  to  new  issuers  without  delay. 
Accordingly,  the  Commission  finds  that 
there  is  good  cause,  consistent  with 
Section  19(b)(2)  of  the  Act."  to  approve 
the  proposal  on  an  accelerated  basis. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-Amex-2002- 
39)  be.  and  hereby  is,  approved  on  an 
accelerated  basis. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 

(PR  Doc.  02-16063  Filed  6-25-02;  8:45  am) 
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June  20,  2002. 

I.  Introduction 

On  February  11,  2002,  the 
Government  Securities  Clearing 
Corporation  ("GSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  proposed  rule  change 
SR-GSCC-2002-02  pursuant  to  Section 
19(b)(1)  of  the  Seciuities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
was  published  in  the  Federal  Regiater 
on  March  19,  2002. ^  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  changes. 

n.  Description 

GSCC  has  proposed  to  amend  its  rules 
to  alter  trade  data  submission 
requirements  for  both  Netting  ^ 
Members  and  Comparison-Only  * 
Members.  Based  on  an  analysis 
conducted  by  GSCC  to  discover  the 
cause  of  lower-than-desired  buy/sell 
comparison  rates,  GSCC  has  determined 
that  changes  to  its  trade  submission  ■ 
requirements  would  boost  GSCC's  trade 


*In  approving  thi*  proposal,  the  CommiMion  has 
considered  the  proposed  rule's  impact  on 
efRciency,  competition,  and  capital  formation.  IS 
U.S.C  78c(n. 

MS  U.S.C  78f(bKS). 


•  See  Securities  Exchange  Act  Release  Nos.  45431 
(February  11.  2002).  67  FR  7436  (February  19.  2002) 
(SR-NASD-2002-16). 

•15  U.S.C  78s(b)(2). 

"M. 

"Id. 


"  17  CFR  200.3O-3(a)(12). 

<  15  U.S.C.  78s(b)(l). 

'  Securities  Exchange  Act  Release  No.  45548 
(March  12.' 2002).  67  FR  12630. 

>  A  Netting  member  is  a  Member  of  GSCC  that  is 
a  member  of  both  the  Comparison  System  and  the 
Netting  System.  The  Comparison  System  performs 
trade  comparison  which  consists  of  the  reporting, 
validating,  and  in  some  cases,  matching  by  GSCC 
of  the  long  and  short  sides  of  a  securities  trade, 
including  a  repo  transaction,  to  ensure  that  the 
details  of  such  trade  are  in  agreement  between  the 
parties.  Trade  detail  comparison  is  the  first  step  in 
the  clearance  and  settlement  process  for  securities 
transactions.  The  Netting  System  is  a  system  for 
aggregating  and  matching  offsetting  obligations 
resulting  horn  trades,  including  repo  transactions, 
submitted  by  or  on  behalf  of  netting  members. 

*  A  Comparison-Only  Member  is  a  member  of 
GSCC  that  is  a  member  only  of  the  Comparison 
System. 
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comparison  rates ''  and  thereby  should 
decrease  risks  associated  with 
uncompared  trades  not  settling. 

In  the  course  of  its  analysis,  GSCC 
discovered  that  while  comparison  rates 
for  repo  transactions  approached  97 
percent,  comparison  rates  for  buy/sell 
transactions  were  consistently  lower  at 
95  percent.  GSCC  determined  that  there 
were  four  main  reasons  for  this  trend. 
First,  many  trades  submitted  to  GSCC 
are  not  submitted  as  originally  executed 
between  members.  Many  trades  are 
either  "bunched"  or  "broken  down" 
resulting  in  some  trades  not  being 
compared.'*  While  GSCC  employs 
certain  tolerances  for  required  data 
fields  in  order  to  aid  comparison,  some 
bunched  or  broken  down  trade 
scenarios  fall  outside  of  GSCC's  par 
summarization  tolerances.^ 

The  second  reason  for  uncompared 
trades  is  when  GSCC  members  fail  to 
notify  GSCC  of  their  intent  to  submit 
trades  for  Executing  FiTms."  GSCC  keeps 
over  400  Executing  Firms  and  their 
corresponding  symbols  on  a  master  list 
which  is  available  to  all  members.  GSCC 
should  be  notified  in  advance  of  a 
member's  intent  to  submit  trade  data  on 
behalf  of  an  Executing  Firm  so  that  the 
master  list  can  Be  updated.  However, 
member  firms  often  fail  to  so  notify 
GSCC.  they  submit  trade  data  without 
the  proper  Executing  Firm  symbol,  or 
they  fail  to  submit  Executing  Firm  data 
completely.  These  trades  may  show  up 
in  GSCC's  systems  as  imcompared. 

A  third  reason  for  uncompared  trades 
is  that  GSCC  does  not  currently  require 
its  members  to  submit  to  it  all.  types  of 
trade  data.  As  a  result,  some  firms  do 
not  submit  to  GSCC  for  comparison 


^Comparison  rates  are  derived  by  dividing  the 
total  number  of  buy/sell  trades  compared  by  the 
total  number  of  buy/sell  trades  submitted. 

6  For  example.  Firm  A  submits  one  trade  for  $30 
million,  and  Firm  B  "breaks  down"  the  trade  into 
three  $10  million  pieces.  Alternatively,  Firm  A  and 
Firm  B  may  execute  five  separate  trades  each  worth 
$10  million.  Firm  A  submits  each  trade  separately 
while  Firm  B  "bunches"  the  five  trades  into  one 
$50  million  piece.  In  both  of  these  examples,  the 
trades  will  not  be  compared. 

'  In  the  event  of  a  mismatch  of  final  money,  GSCC 
has  established  trade  tolerances  which  allow  for 
differences  in  trade  values  (or  par  summarization) 
submitted  by  members  on  each  side  of  one 
transaction.  For  a  trade  to  be  compared,  par 
summarization  must  be  on  a  2:1  or  2:2  ratio.  For 
example,  where  Firm  A  submits  a  trade  in  one  piece 
of  $50  million  and  Firm  B  submits  two  pieces  of 
$25  million  each,  this  transaction  would  fall  within 
the  2:1  par  summarization  tolerance.  If  Firm  A  were 
to  submit  two  pieces  of  $25  million  each  and  Firm 
B  submitted  two  pieces  of  $20  million  and  $30 
million,  this  would  fall  within  GSCCs  2:2  par 
summarization  tolerance.  Assuming  that  the  final 
money  matches,  both  of  these  trades  will  be 
compared  by  GSCC. 

"An  Executing  Firm  is  a  firm  thai  is  not  a  member 
of  GSCC  whose  trade  data  is  submitted  to  GSCC  by 
a  GSCC  member. 


trades  that  are  executed  and  settled  on 
the  same  day  (cash  trades).  The  fourth 
reason  for  uncompared  trades  occius 
because  Comparison-Only  Members, 
who  do  not  settle  their  trades  through 
GSCC,  do  not  submit  their  trade  data  to 
GSCC  on  a  consistent  basis. 

The  proposed  rule  changes  would 
increase  comparison  rates  by  effectively 
eliminating  the  situations  described 
above.  Specific  proposed  rule  changes 
would  apply  to  both  buy/sell  and  repo 
transactions  as  follows: 

(i)  Each  Comparison-Only  Member 
would  be  required  to  submit  data  to 
GSCC  on  all  buy/sell  or  repo  trades 
executed  by  such  member  with  any 
other  Comparison-Only  Member  or 
Netting  Member  of  GSCC. 

(ii)  Each  Netting  Member  would  be 
required  to  submit  data  to  GSCC  on  all 
buy/sell  or  repo  trades  executed  by  such 
member  with  any  other  Comparison- 
Only  Member.^ 

(iii)  Each  GSCC  member  would  be 
required  to  submit  data  to  GSCC  on  all 
trades  with  other  GSCC  members 
executed  and  settled  on  the  same  day. 

(iv)  Each  GSCC  member  would  be 
required  to  submit  trade  data  exactly  as 
executed  up  to  a  $50  million  dollar  cap. 
Trades  for  over  $50  million  could  be 
submitted  in  $50  million  pieces  with  a 
"tail"  for  any  remainder.'" 

(v)  Each  GSCC  member  would  be 
required  to  inform  GSCC  of  all 
Executing  Firms  on  whose  behalf  they 
submit  trade  data  for  placement  on 
GSCC's  master  list  and  to  submit  to 
GSCC  all  trades  executed  on  behalf  of  an 
Executing  Firm  on  GSCC's  master  list 
with  the  appropriate  symbol.  In 
addition,  each  GSCC  member  would  be 
required  to  inform  GSCC  of  those 
Executing  Firms  that  should  be  deleted 
from  the  master  list. 

In  the  event  that  a  member  does  not 
comply  with  the  new  trade  submission 
rules,  GSCC  has  certain  rights  to  enforce 
compliance.  In  addition  to 
automatically  placing  a  Netting  Member 
or  a  Comparison-Only  Member  on 
surveillance  status,  GSCC  would  have 
the  right  to  increase  the  required 
Clearing  Fund  deposit  of  a  Netting 
Member  pursuant  to  GSCC  Rule  4, 
Section  3  and  at  GSCC's  discretion 
notify  the  Netting  Member  or 
Comparison-Only  Member's  appropriate 
regulatory  authority  of  its  non- 
compliance with  GSCC's  rules.  GSCC 
expects  to  submit  a  rule  filing  at  a  later 
date  giving  GSCC  the  authority  to  assess 


"GSCC  Rule  11  already  requires  Netting  Members 
to  submit  all  trade  data  for  transactions  with  other 
Netting  Members. 

'"GSCC  does  not  accept  trade  data  for 
transactions  jover  $50  million  except  forGCF  Repo 
transactions. 


fees  to  members  who  do  not  comply 
with  the  trade  data  submission 
requirements  outlined  in  these  rules. 

III.  Discussion 

Section  1 7A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. '^ 
The  Commission  finds  that  GSCC's 
proposed  rule  change  is  consistent  with 
this  Section  because  by  boosting  GSCC's 
trade  comparison  rates  it  will  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

rV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-2002-02)  be  and  hereby  is 
approved.     - 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'*' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-16059  Filed  6-25-02;  8:45  am] 
BIUJNO  COOE  M10-01-P 
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|une  19.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January  3. 
2002.  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  substantially  prepared  by  the 
NYSE.  The  NYSE  submitted 


•' 15  U.S.C.  78q-l(b)(3)(F). 
'•<17CFR200.30-3(a)(12). 
■15  U.S.C.  78s(b)(l). 
-'17CFR240.19b-4. 
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Amendment  No.  1  to  the  proposed  rule 
change  on  May  23.  2002.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatoiy  Organization's 
Statement  of  tlie  Terms  of  Substance  of 
tlie  Proposed  Rule  Change 

The  NYSE  proposes  to  amend  Section 
306  of  the  NYSE  Listed  Company 
Manual  to  remove  separate  NYSE 
requirements  regarding  the  use  of 
consent  solicitations.  The  text  of  the 

ftroposed  rule  change  is  below.  New 
anguage  is  italicized;  deleted  language 
is  in  brackets. 

Listed  Company  Manual 

306.00    Consents 

[The  use  of  consents  in  lieu  of  special 
meetings  as  proper  authorization  tor 
shareholder  approval  of  corporate  action 
may  be  appropriate  under  certain 
circumstances.  When  it  appears  that  a 
special  meeting  of  shareholders  is  not 
necessary,  requests  from  listed 
companies  to  use  consents  will  be 
reviewed  and  approved  by  the  Exchange 
on  an  individual  basis  if  they  conform 
with  these  guidelines: 

A  record  date  is  used. 

Consent  material  is  sent  to  all 
shareholders. 

Corporate  action  is  not  to  be  taken 
until  the  solicitation  period  has 
expired — even  if  the  required  vote  is 
received  earlier. 

A  30-day  solicitation  period  is 
recommended  and  a  minimum  of  20 
days  is  required. 

Consent  material  conforms  to  normal 
proxy  statement  disclosure  standards. 
If,  in  the  opinion  of  the  Exchange,  there 
is  an  important  reason  why  an  actual 
meeting  should  be  held,  the  use  of 
consents  will  not  be  approved.] 

Listed  companies  may  use  consents  in 
lieu  of  special  meetings  of  shareholders 
as  permitted  by  applicable  law.  The 
Exchange  has  no  separate  requirements 
with  respect  to  the  solicitation  of  such 
consents,  but  listed  companies  must 
comply  with  applicable  state  and 
federal  law  and  rules  (including 
interpretations  thereof),  including, 
without  limitation,  SEC  Regulations  14A 
and  14C. 


'  In  Amendment  No.  1.  the  Exchange:  (1)  added 
the  following  language  to  the  pro|X)sed  rule  text: 
"(including  interpretations  thereof),  including, 
without  limitation,"  and  (2)  added  language  to  the 
purpose  section  clarifying  the  two  options  available 
to  listed  companies  for  obtaining  shareholder 
approval.  See  letter  from  Darla  C.  Stuckey, 
Corporate  Secretary,  NYSE,  to  Nancy  J.  Sanow, 
Assistant  Director.  Division  of  Market  Regulation. 
Commission,  dated  May  22,  2002  ("Amendment 
No.  1"). 


n.  Self'Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  long  required  that 
listed  companies  solicit  proxies  in 
connection  with  all  shareholder 
meetings.  Section  306  of  the  Listed 
Company  Manual  specifies  that 
companies  are  permitted  to  use 
shareholder  consents  in  lieu  of  special 
meetings,  although  it  provides  that  the 
corporate  action  should  not  be  taken 
until  the  consent  solicitation  period  has 
expired. 

m  1964,  the  Exchange  Act  was 
amended  to  expand  federal  proxy 
regulation  to  cover  "information 
statements,"  which  are  disclosure 
documents  used  to  inform  shareholders 
of  corporate  action  that  has  been  taken 
without  the  general  solicitation  of  their 
proxy,  consent,  or  authorization.  This 
can  arise  when  a  corporation  is 
permitted  under  state  law  to  take  action 
without  a  meeting  upon  the  written 
consent  of  a  specified  percentage  of 
shareholders,  and  the  corporation  has 
an  individual  or  a  small  group  that 
holds  a  sufficient  percentage  to  effect 
the  action  involved. 

Since  the  Exchange  permitted  the . 
listing  of  dual  class  capitalization 
companies,  from  time  to  time  some 
Exchange-listed  companies  have  been  in 
a  position  to,  and  desired  to,  take  action 
by  written  consent  of  the  holders  of  a 
majority  of  their  voting  stock  in  lieu  of 
a  special  meeting  of  shareholders.  Such 
a  company  would  be  required  by 
Section  14(c)  of  the  Exchange  Act  and 
Regulation  14C  thereimder  to  furnish  to 
all  shareholders  an  information 
statement  that  contains  the  same 
disclosure  as  would  have  been  provided 
to  those  shareholders  had  they  been  sent 
a  proxy  or  consent  solicitation. 
Regulation  14C  also  specifies  that  the 
information  statement  must  be  sent  at 
least  20  days  prior  to  the  earliest  date 
the  corporate  action  can  be  taken. 


Nonetheless,  given  the  requirements  of 
Section  306  of  the  Manual,  at  least  in 
those  situations  where  the  shareholder 
vote  is  one  required  by  Exchange  rules 
(e.g.,  by  312.03  of  the  Manual),  the 
Exchange  has  required  such  companies 
to  actually  solicit  consents  frx)m  all 
shareholders,  which  involves  the 
additional  logistics  of  collecting  and 
tabulating  the  shareholder  votes.  These 
companies  typically  find  this 
requirement  onerous  and  without 
substantive  justification,  given  that  the 
outcome  of  the  vote  is  a  foregone 
conclusion  and  the  information 
furnished  to  shareholders  would  be  the 
same  in  any  event. 

The  Exchange  is  now  of  the  opinion 
that  those  objections  are  credible  and 
that  it  is  appropriate  to  align  the 
Exchange  with  what  has  become  an 
accepted  corporate  practice  that  has 
long  been  sanctioned  by  state  and 
federal  regulation.  The  federal  proxy 
rules  insure  that  shareholders  are 
provided  all  the  information  material  to 
the  corporate  action  being  taken, 
regardless  of  whether  the  corporation 
must  solicit  shareholder  approval 
generally,  or  is  able  to  proceed  based  on 
the  written  consent  of  a  smaller  group. 
Accordingly,  the  Exchange  proposes  to 
modify  Section  306  to  eliminate  the 
separate  Exchange  requirements  with 
respect  to  use  of  consents  in  lieu  of 
s|}ecial  meetings.  As  a  result,  listed 
companies  will  be  permitted  to  either 
(1)  hold  a  special  meeting  of 
shareholders,  or  (2)  use  consents  in  lieu 
of  special  meetings  when  and  as 
permitted  by  applicable  law. 

The  Exchange  would,  however,  retain 
its  traditional  policy  that  listed 
companies  may  not  use  written  consents 
in  lieu  of  the  annual  meeting  of 
shareholders  at  which  directors  are  to  be 
elected. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,^  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5),^  in  partic\ilar,  because  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


«1SU.S.C.  7Bf(b). 
s  IS  U.S.C  78l(bMS). 
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any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Seciu-ities 
and  Exchange  Conmiission,  450  Fifth 
Street  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2002-01  and  should  be 
submitted  by  July  1 7,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Sucretary. 

(PR  Doc.  02-16064  Filed  6-25-02:  8:45  ami 
BILUNG  CODE  MHO-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3424] 

State  of  Colorado;  Disaatar  Loan  Araaa 

As  a  result  of  the  President's  major 
disaster  declaration  on  June  19.  2002, 1 
find  that  Adams,  Alamosa,  Arapahoe,  . 
Archuleta,  Baca,  Bent,  Boulder, 
Broomfield,  Chaffee,  Cheyenne,  Clear 
Creek,  Conejos,  Costilla,  Crowley. 
Custer,  Delta,  Denver.  Dolores,  Douglas, 
Eagle,  Elbert,  El  Paso,  Fremont.  Garfield, 
Gilpin,  Grand,  Gunnison,  Hinsdale, 
Huerfano.  Jefferson.  Kiowa.  Kit  Carson, 
Lake,  La  Plata,  Las  Animas,  Lincoln, 
Mesa,  Mineral.  Moffat.  Montezuma. 
Montrose,  Otero,  Ouray,  Park,  Pitkin. 
Pueblo,  Rio  Blanco,  Rio  Grande.  Routt. 
Saguache,  San  Juan.  San  Miguel, 
Summit,  "Teller,  Washington  and  Yuma 
Counties  and  Broomfield  City,  Denver 
City,  the  Southern  Ute  Reservation  and 
the  Ute  Mountain  Reservation  in  the 
State  of  Colorado  constitute  a  disaster 
area  due  to  damages  caused  by  wildfires 
occurring  on  April  23.  2002  and 
continuing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  August  18,  2002  and  for 
economic  injury  until  the  close  of 
business  on  March  19,  2003  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd..  Suite 
102,  Fort  Worth,  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Jackson. 
Larimer.  Logan.  Morgan.  Phillips. 
Prowers  and  Weld  Counties  in  the  State 
of  Colorado;  Apache  County  in  the  State 
of  Arizona;  Cheyenne.  Greeley. 
Hamilton.  Morton.  Sherman,  Stanton 
and  Wallace  Counties  in  the  State  of 
Kansas;  Chase  and  Dundy  Cpunties  in 
the  State  of  Nebraska;  Cimarron  County 
in  the  State  of  Oklahoma;  Colfax.  Rio 
Arriba.  San  Juan,  Taos  and  Union 
Counties  in  the  State  of  New  Mexico; 
Daggett,  Grand,  San  Juan  and  Uintah 
Counties  in  the  State  of  Utah:  and 
Carbon  and  Sweetwater  Counties  in  the 
State  of  Wyoming. 

The  interest  rates  are: 


<*17CFR200.30-3(a)(12). 


Percent 

For  Physical  Damage: 
Homeowners      with 
available  elsewhere 

credit 

6625 

Homeowners    without 
available  elsewhere 

credit 

3.312 

Percent 

Businesses  with  credit  avail- 
able elsewhere 

7.000 

Businesses  and  non-profit  or- 
ganizations without  credit 
available  elsewhere  

3.500 

Others  (including  non-profit 
organizations)  with  credit 
available  elsewhere  

6  375 

For  Economic  Injury: 

Businesses  and  small  agricul^ 
tural  cooperatives  without 
credit  available  elsewhere 

3.500 

.    The  number  assigned  to  this  disaster 
for  physical  damage  is  342405.  For 
economic  injury  the  number  is  9Q1900 
for  Colorado;  9Q2000  for  Arizona; 
9Q2100  for  Kansas;  9Q2200  for 
Nebraska;  9Q2300  for  Oklahoma; 
9Q2400  for  New  Mexico;  9Q2500  for 
Utah;  and  9Q2600  for  Wyoming. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  )une  19,  2002. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  02-16054  Filed  6-25-02;  8:45  am) 
BILUNQ  COOe  MUS-OI-r 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3425] 

State  of  Iowa;  DIaaater  Loan  Araaa 

As  a  result  of  the  President's  major 
disaster  declaration  on  June  19,  2002. 1 
find  that  Allamakee.  Benton,  Buchanan. 
Cedar,  Clayton.  Clinton.  Delaware. 
Dubuque.  Fayette,  Iowa.  Jackson. 
Johnson.  Jones.  Linn,  Muscatine,  Scott 
and  Winneshiek  Counties  in  the  State  of 
Iowa  constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  occurring  on  June  3.  2002  and 
continuing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  August  18.  2002  and  for 
economic  injury  until  the  close  of 
business  on  March  19.  2003  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration.  Disa.ster  Area 
3  Office.  4400  Amon  Carter  Blvd..  Suite 
102.  Ft.  Worth.  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  alDove  location:  Black  Hawk. 
Bremer.  Chickasaw.  Howard.  Keokuk. 
Louisa.  Poweshiek,  Tama  and 
Washington  Counties  in  the  State  of 
Iowa;  Carroll,  Jo  Daviess,  Rock  Island 
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and  Whiteside  Counties  in  the  State  of 
Illinois:  Houston  and  Fillmore  counties 
in  the  State  of  Minnesota;  Crawford, 
Grant  and  Vernon  counties  in  the  State 
of  Wisconsin. 
The  interest  rates  are: 


Percent 

For  Ptiystcal  Damage: 

Homeowners     With     Credit 

Availat)(e  Elsewtwre  

6.750 

Homeowners  Wittxxit  Credit 

Availat)ie  Elsewtwre  

3.375 

Businesses  With  Credit  Avail- 

able Elsewtwre  

7.000 

Businesses    and    NorvProfit 

Organizations          Without 

Credit  Availabte  Elsewhere 

3.500 

Others  (Including   Non-Profit 

Organizations)  With  Credit 

Avallat)le  Elsewhere  

6.375 

For  Economic  Injury: 

Businesses  and  Small  Agri- 

cultural Cooperatives  With- 

out Credit  Available  Else- 

where   

3.500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  342511.  For 
economic  injury  the  number  is  9Q2700 
for  Iowa;  9Q2800  for  Illinois:  9Q29Q0  for 
Minnesota;  and  9Q3000  for  Wisconsin. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  19,  2002. 
Herbert  L.  MitchaU. 
Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  02-16055  Filed  6-25-02;  8:45  am] 
iNJJNO  COOC  SQH-OI-P 


SMALL  BUSINESS  AOMNtSTRATION 
[Declaration  of  Oiaasler  «34O01 

CommonwMllh  of  VlfjinMi, 
(AfiMndment  #  2);  Dtaaeter  Loan  Araas 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  June  17, 
2002,  the  above  nimibered  declaration  is 
hereby  amended  to  include  Halifax, 
Pittsylvania,  Prince  George,  Scott  and 
Wise  Counties  and  the  Independent  Qty 
of  Emporia  in  the  Commonwealth  of 
Virginia  as  disaster  areas  due  to 
damages  caused  by  severe  storms, 
tornadoes  and  flooding  occurring  on 
April  28,  2002  through  May  3,  2002. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Charles  City,  Chesterfield, 
Henry,  Lee.  Mecklenburg,  Surry  and 
Washington  Counties  in  Virginia: 
Harlan  and  Letcher  Counties  in 


Kentucky;  Caswell.  Granville,  Person 
and  Rockingham  County  in  North 
Carolina;  and  Hancock,  Hawkins  and 
Sullivan  Coimties  in  Tennessee. 

The  economic  injury  number  assigned 
to  Tennessee  is  9Q1800. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
4.  2002,  and  for  economic  injury  the 
deadline  is  February  5,  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  19,  2002. 
Herbert  L.  Mitchell. 
Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  02-16053  Filed  6-25-02;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Fodonil  RaHrood  Adniinlatrallon 

rouiMNi  for  waiwr  or  wompmnoa 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favour  of  relief. 

Mount  Rainier  Scenic  Railroad 

(Docket  Number  FRA-2002-122701 

The  Mount  Rainier  Scenic  Railroad, 
on  behalf  of  Mr.  Chris  Baldo,  seeks  a 
waiver  of  compliance  number  FRA- 
2002-12270.  with  the  Inspection  and 
h4aintenance  Standards  for  Steam 
Locomotives.  49  CFR  part  230. 
published  November  17, 1999.  Section 
230.51  of  the  standards  requires  that 
each  steam  locomotive  be  equipped 
with  two  water  glasses.  The  Moimt 
Rainier  Scenic  Railroad  seeks  this 
waiver  for  one  locomotive  nmnber  MCL 
Co.  7  which  is  equipped  with  only  one 
water  glass  and  tri  cocks.  Mount  Rainier 
Scenic  Railroad  indicates  that  the 
locomotive  was  rebuilt  Jime  2001,  and 
there  is  insufficient  room  to  install  the 
second  water  glass.  The  locomotive  is 
currently  stored  at  the  Roots  of  Motive 
Power  Museum,  at  Willits,  CA.  If  the 
request  is  approved  the  locomotive 
would  be  operated  over  the  California 
Western  Railroad. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 


scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  conmient  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2002- 
12270  )  and  must  be  submitted  to  the 
Docket  Clerk.  DOT  Central  Docket 
Management  Facility,  Room  Pl-401, 
Washington,  DC.  20590-0001. 
Commimications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable<  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. — 5:00  p.m.)  at 
the  above  fecility.  All  dociunents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

Issued  in  Washington,  DC,  on  June  19, 
2002. 
Grady  C  Cothen.  |r.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  02-16044  Filed  6-25-02;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Tranalt  Adminiatratlon 

Oupplainantal  Draft  Envlronmanlal 
Impact  Statamant  for  tha  Cantral 
Florida  UgM  Rail  Tranalt  Syatam 
Pro|act  In  OrlandOi  Florida 
MatropolHan  Araa 

agency:  Federal  Transit  Administration 

(FTA).  Department  of  Transportation 

(DOT). 

ACTION:  Notice  of  intent  to  prepare  a 

Supplemental  Draft  Environmental 

Impact  Statement  (SDEIS). 

tnWiORY:  The  Federal  Transit 
Administration  (FTA)  as  lead  agency  in 
cooperation  with  the  Federal  Highway 
Administration  (FHWA),  and  the 
Central  Florida  Regional  Transportation 
Authority  (CFRTA,  locally  Imown  as 
LYNX),  in  conjunction  with 
METROPLAN  ORLANDO,  and  the 
Florida  Department  of  Transportation 
(FDOT)  intend  to  conduct  scoping 
meetings  and  prepare  a  Supplemental 
Draft  ^vironmehtal  Impact  Statement 
(SDEIS)  in  accordance  with  the  National 
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Environmental  Policy  Act  (NEPA)  for 
the  proposed  Central  -Florida  Light  Rail 
Transit  System  Project  in  Orange  and 
Seminole  Counties,  Florida.  Scoping 
activities  will  solicit  input  into  the 
range  of  alternatives  and  social, 
economic,  or  environmental  impacts  to 
be  evaluated  in  the  SDEIS. 

This  Notice  of  Intent  is  being 
published  at  this  time  to  notify 
interested  parties  and  invite 
participation  in  the  study  due  to  the 
changes  in  the  light  rail  transit 
alignment  (including  line,  station 
locations  and  support  facilities)  that 
have  occurred  since  the  initial  Notice  of 
Intent  (October  8, 1996),  publication  of 
the  Central  Florida  Light  Rail  Transit 
System  North/South  Corridor  Project 
DEIS  (1997),  and  publication  of  the 
Central  Florida  Light  Rail  Transit 
System  North/South  Corridor  Project 
FEIS  as  supplemented  (1999).  The  new 
alignment  is  located  generally  within  or 
adjacent  to  the  Interstate  4  right-of-way 
and  along  the  planned  Kirkman  Road 
extension  (see  Study  Area  below). 

The  following  alternatives  will  be 
evaluated  in  the  SDEIS:  (1)  A  baseline 
alternative  consisting  of  measures  to 
implement  more  efficient  management 
of  the  current  transit  infrastructure,  with 
an  emphasis  on  operating 
improvements,  in  addition  to  those 
projects  listed  in  the  Long  Range  Cost 
Feasible  Plan  and/ or  the  Transportation 
Improvement  Plan,  arid  (2)  the  locally 
preferred  light  rail  transit  alignment 
(including  line,  station  locations  and 
support  facilities). 

Scoping  will'be  accomplished 
through  correspondence  with  interested 
persons,  organizations,  and  Federal, 
State  and  local  agencies,  and  through 
public  meetings. 

DATES:  Scoping  Meetings:  A  series  of 
public  meetings  will  be  held  to  receive 
comments  on  the  scoping  document  for 
the  project,  including  the  following 
dates,  locations  and  times: 

July  9,  2002  4  p.m.-7  p.m.,  Altamonte 
Springs  City  Council  Chambers,  225 
Newburyport  Ave.,  Altamonte  Springs, 
FL  32701. 

July  10,  2002  4  p.m.-7  p.m.,  Rosen 
Centre  Hotel,  9840  International  Drive, 
Orlando,  FL  32819. 

July  11,  2002  4  p.m.-7  p.m..  Orlando 
City  Council  Chambers  (2nd  Floor),  400 
S.  Orange  Avenue,  Orlando,  FL  32802. 

July  16.  2002  4  p.m.-7  p.m.,  Maitland 
City  Council  Chambers,  1776 
Independence  Lane,  Maitland,  FL 
32751. 

July  17,  2002  4  p.m.-7  p.m..  Orange 
County  Public  Works  Building.  4200 
South  John  Young  Parkway,  Orlando, 
FL  32839. 


All  meeting  locations  are  accessible  to 
persons  with  disabilities.  In  accordance 
with  the  Americans  With  Disabilities 
Act  of  1990,  persons  needing  a  special 
accommodation  at  this  meeting  because 
of  a  disability  or  physical  impairment 
should  contact  Ron  Jones  at  LYNX, 
(407)  841-2279,  at  least  48  hours  before 
the  meeting.  If  hearing  impaired,  contact 
LYNX  at  (407)  423-0787(TDD). 

Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  to  be  considered  should  be 
sent  to  Tony  Walter  at  LYNX,  445  West 
Amelia  Street,  Suite  800,  Orlando, 
Florida,  32801  by  August  1.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tony  Walter,  Project  Manager  for  LYNX, 
(407)  841-2279,  EXT.  3007.  You  may 
also  contact  Mr.  Derek  Scott, 
Community  Planner,  Federal  Traiisit 
Administration,  Region  IV,  61  Forsyth 
Street,  SW,  Suite  17T50,  AUanta, 
Georgia  30303.  Telephone:  (404)  562- 
3500. 

SUPPLfMENTARY  INFORMATION: 

1.  Notice  of  Intent 

This  Notice  of  Intent  to  prepare  a 
Supplemental  DEIS  is  being  published 
at  this  time  to  notice  interested  parties 
due  to  the  changes  that  have  occurred 
since  the  initial  Notice  of  Intent 
(October  8, 1996),  publication  of  the 
Central  Florida  Light  Rail  Transit 
System  North/South  Corridor  Project 
DEIS  (1997),  and  publication  of  the 
Central  Florida  Light  Rail  Transit 
System  North/South  Corridor  Project 
FEIS  as  supplemented  (1999).  The 
Central  Florida  Light  Rail  Transit 
System  Project  is  re-examining  light  rail 
transit  alignment  alternatives  within  the 
study  area  (see  Study  Area  below).  FTA 
regulations  and  guidance  will  be  used 
for  the  analysis  and  preparation  of  the 
tentral  Florida  Light  Rail  Transit 
System  Project  SDEIS. 

/.  Scoping 

The  FTA.  LYNX.  METROPLAN 
ORLANDO,  and  FDOT  invite  written 
comments  for  a  period  of  45  days  after 
publication  of  this  notice  (see  DATES 
above).  During  scoping,  comments 
should  focus  on  identifying  specific 
social,  economic,  or  environmental 
impacts  to  be  evaluated.  Comments 
should  focus  on  the  scope  of 
alternatives  and  impacts  to  be 
considered,  and  not  on  a  preference  for 
a  particular  alternative.  Individual 
preference  for  a  particular  alternative 
should  be  communicated  during  the 
comment  period  for  the  Supplemental 
DEIS,  subsequent  to  the  completion  of 
the  scoping  document. 


Persons  who  wish  to  receive 
information  prior  to  a  scoping  meeting, 
or  to  be  placed  on  the  mailing  list  to 
receive  further  information  as  the 
project  continues  may  contact  Tony 
Walter  at  LYNX,  445  West  Amelia 
Street,  Suite  800,  Orlando,  Florida, 
32801. 

//.  Study  Area  and  Transportation  Need 

The  proposed  project  consists  of  an 
approximately  20  mile  total  light  rail 
transit  system,  linking  the  Central 
Parkway  in  Altamonte  Springs  to  the 
north,  through  Downtown  Orlando  and 
central  Orange  County,  to  the  proposed 
Canadian  Court  Intermodal  Center  in 
the  south.  The  locally  preferred  light 
rail  transit  alignment,  as  adopted  by  the 
METROPLAN  ORLANDO  Board  in  May 
2002,  extends  from  Central  Parkway  in 
Altamonte  Springs  and  crosses  over  I- 
4  from  Altamonte  Springs  to  Maitland. 
South  of  Maitiand  Center,  it  crosses  over 
to  the  east  side  of  1-4  at  Fairbanks 
Avenue,  south  along  Dade  Avenue  at- 
grade,  on  King  Street  and  easterly  on 
Sanitarium  Road,  south  over  CSX  and 
Princeton  Street.  The  alignment  is  at- 
grade  along  a  reconstructed  Alden  Road 
to  Orange  Avenue  to  the  Regional 
Intermodal  Center  (RIC)  on  Amelia 
Street. 

The  alignment  from  the  RIC  through 
Downtown  Orlando  is  still  under  study. 
Option  1  extends  to  the  west  of 
Downtown  Orlando  and  Option  2 
extends  south  along  Garland  Avenue. 
Once  the  alignment  leaves  Downtown 
Orlando,  it  extends  west  in  the  median 
of  1-4  and  extends  directly  to  Universal 
Studios,  or  extends  directly  south  on 
Kirkman  Road,  over  Sand  Lake  Road 
along  the  planned  Kirkman  Road 
extension,  west  to  the  proposed 
Canadian  Court  Intermodal  Center. 

Possible  additional  extensions  along 
International  Drive,  to  Sea  World,  and  to 
Orlando  International  Airport  will  be 
considered. 

Transportation  improvements  within 
the  North/South  corridor  are  needed  to 
acconmiodate  excess  travel  demand 
resulting  from  current  and  projected 
growth  in  population  and  employment. 
This  light  rail  transit  alignment  provides 
the  opportunity  to  conned  the  following 
proposed  intermodal  stations:  the 
Altamonte  Springs  Intermodal  Center, 
the  Maitland  Intermodal  Center,  the 
Regional  Intermodal  Center  (RIC)  in 
Downtown  Orlando,  the  Belz 
Intermodal  Center,  and  the  Canadian 
Court  Intermodal  Center,  at  a  minimum. 

///.  Alternatives 

The  alternatives  proposed  for 
evaluation  include: 
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(1)  A  baseline  alternative  consisting  of 
measures  to  implement  more  efficient 
management  of  the  current  transit 
infrastructure,  with  an  emphasis  on 
operating  improvements,  in  addition  to 
those  projects  listed  in  the  Long  Range 
Cost  Feasible  Plan  and/or  the 
Transportation  Improvement  Plan,  and 

(2)  The  locally  preferred  light  rail 
transit  alignment  (including  line,  station 
locations  and  support  facilities). 

IV.  Probable  Effects 

FTA.  LYNX,  METROPLAN 
ORLANDO  and  FDOT  will  evaluate  the 
project's  potential  for  significant 
adverse  impacts  during  both 
construction  and  operation,  and  to 
identify  feasible  mitigation  measures  for 
those  impacts.  The  specific  analyses  to 
be  included  are  land  use.  neighborhood 
character,  and  social  conditions, 
economic  conditions  and  displacement, 
visual  and  aesthetic  considerations, 
historic  resources,  archaeological 
resources,  transit  (ridership,  operations 
and  maintenance),  traffic,  parking,  air 
quality,  noise  and  vibration,  energy, 
hazardous  materials,  water  quality, 
natural  resources  (vegetation  and 
wildlife),  construction  and  construction 
impacts,  cumulative  impacts,  and 
environmental  justice  (disproportionate 
adverse  impacts  on  minority  and  low- 
income  populations).  Additional 
potential  effects  will  be  solicited  during 


scoping  activities  and  considered  for 
inclusion  in  the  SDEIS. 

Issued  on:  June  20.  2002. 
ferry  Franklin, 
Regional  Administrator. 
|FR  Doc.  02-16131  Filed  6-25-02;  8:45  am] 
BH.UNO  COOC  4810-S7-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Servlca 

Surety  Companiea  Acceptable  on 
Federal  Bonds:  TermirMrtion— Republic 
Western  Insurance  Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
action:  Notice. 

summary:  This  is  Supplement  No.  26  to 
the  Treasury  Department  Circular  570; 
2001  Revision,  published  July  2.  2001  at 
66  FR  35024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6507. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to  the 
above  named  Company,  under  the 
United  States  Code,  Title  31,  Sections 
9304-9808,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  today. 


The  Company  Was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  66 
FR  35052,  July  2,  2001. 

With  respect  to  any  bonds,  including 
continuous  bonds,  currently  in  force 
with  above  listed  Company,  bond- 
approving  officers  should  secure  new 
bonds  with  acceptable  sureties  in  those 
instances  where  a  significant  amoimt  of 
liability  remains  outstanding.  In 
addition,  in  no  event,  should  bonds  that 
are  continuous  in  nature  be  renewed. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570/ 
'  index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO).  Subscription 
Service.  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  769-004-04067-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6F07, 
Hyattsville,  MD  20782. 

Dated:  June  17.2002. 
ludith  R.  Tillman, 

Assistant  Commissioner,  Financial 
Operations,  Financial  Management  Service. 
(FR  Doc.  02-16039  Filed  6-25-02;  8:45  am) 
aiLLINO  COM  4«10-3S-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  edHorial  corrections  of  previously 
put>lished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhere  in  the  Issue. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-075)] 

National  Environmental  Policy  Act; 
Final  Environmental  Assesement  for 
Launch  of  NASA  Routine  Payloade  on 
Expendable  Launch  Vehiclea  from 
Cape  Canaveral  Air  Force  Station 
Florida  and  Vandenberg  Air  Force 
I  California 


Tuesday,  June  18,  2002,  make  the 
following  correction: 

On  page  41525,  in  the  third  column, 
in  the  fourth  through  seventh  lines,  the 
web  address  should  read,  "http:// 
spacescience.nasa.gov/admin/pubs/ 
routine __EA/ in  dex.htm". 

[FR  Doc.  C2-15348  Filed  6-25-02;  8:45  am] 
BILLING  COW  1S06-01-O 


Correction 

In  notice  document  02-15348 
beginning  on  page  41525  in  the  issue  of 


Wednesday, 
June  26,  2002 


Part  n 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  50,  et  aL 
Environmental  Review  Procedures  for 
Entities  Assuming  HUD's  Environmental 
Responsibilities;  Proposed  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  50.  58,  574,  582,  583.  and 
970 

[Doetal  No.  FR-4523-P-01] 

Rm2801-AC64 

EnvhomiMfital  Ravww  Procadufas  for 
Entmaa  Aaauming  HUD's 
Emrinmiiianlal  Raanonalbllltlaa 

AQOiCV:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Proposed  rule. 


f:  This  proposed  rule  would 
update  the  list  of  programs  and  statutory 
authorities  for  which  other  entities  may 
assume  HUD's  environmental 
responsibilities,  and  make  other  changes 
to  update  the  regulation  on  assumption 
of  HUD's  environmental 
responsibilities.  Also,  the  proposed  rule 
would  make  conforming  changes  to  the 
affected  environmental  provisions 
contained  in  various  program 
regulations. 

DATES:  Comment  Due  Date:  August  26, 
2002. 

A0DRCS8C8:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  nde  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTNEfl  MFOMMATION  CONTACT: 
Richard  H.  Broun.  Director,  Office  of 
Community  Viability,  Office  of 
Community  Planning  and  E)evelopment. 
Room  7240,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410-7000.  For 
inquiry  by  phone  or  e-mail:  contact 
Walter  Piybyla,  Deputy  Director  for 
Policy,  Environmental  Review  Division, 
Office  of  Community  Planning  and 
Development,  at  (202)  708-1201.  Ext. 
4466  (this  is  not  a  toll-free  number),  or 
e-mail:  WalterPrybyIa9hud.gov. 
Hearii^-impaired  or  speech-impaired 
individuals  may  access  the  voice 
telephone  number  listed  above  by 
calling  the  Federal  information  relay 
service  during  working  hours  at  1-800- 
877-8339. 
aUPPLEMCNTARY  MRMMATION:  This 

proposed  rule  would  make  a  number  of 


changes  to  HUD  regulations  in  24  CFR 
part  58.  Part  58  implements  statutory 
authorities  that  permit  certain  entities 
other  than  HUD  to  assume  HUD's 
environmental  responsibilities  for 
various  HUD  programs.  HUD  proposes 
to  update  the  list  of  programs  and 
statutory  authorities  covered  by  part  58. 
Also,  the  proposed  rule  would  make 
conforming  changes  to  environmental 
provisions  in  certain  program 
regulations  lo  include  a  cross-reference 
to  part  58.  In  addition,  the  proposed 
rule  woidd  make  conforming  dianges  in 
HUD's  regulations  in  24  CFR  part  50. 
which  governs  when  HUD  is 
responsible  to  perform  environmental 
responsibilities  in  accordance  Mdth  the 
National  Environmental  Policy  Act 
(NEPA)  (42  U.S.C.  4321  et  seq.).  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508). 
and  other  environmental  reqiiirements 
(as  specified  in  24  CFR  50.4). 

The  following  additional  programs 
would  be  added  to  the  list  in  §  58.1: 

(1)  Grants  provided  to  private 
nonprofit  organizations  and  housing 
agencies  imder  the  Supportive  Housing 
Program  and  the  Shelter  Plus  Care 
Pn^ram  (in  accordance  with  section 
443  of  the  McKinney-Vento  Homeless 
Assistance  Act  (42  U.S.C.  11402).  as 
amended  by  section  208  of  the  HUD 
Appropriations  Act  for  FY  2001  (Pub.  L. 
106-377.  approved  October  27.  2000)). 
Section  443  was  amended  to  provide  for 
assumption  of  environmental 
responsibilities  by  a  State  or  unit  of 
general  local  government  regardless  of 
whether  or  not  it  is  the  recipient.  The 
rule  would  reflect  prospective  part  58 
coverage  of  grants  to  nonprofit 
organizations  and  housing  agencies,  i.e., 
coverage  of  such  grants  for  Fiscal  Year 
(FY)  2001  and  later; 

(2)  Assistance  provided  imder  the 
Native  American  Housing  Assistance 
and  Self-Determination  Act  of  1996 
(NAHASDA)  (25  U.S.C.  4101  et  seq.),  (in 
accordance  with  section  105  of 
NAHASDA): 

(3)  hidian  housing  loan  guarantees 
under  section  184  of  the  Housing  and 
Community  Development  Act  of  1992 
(1992  Act)  (12  U.S.C.  1715z-13a.  in 
accordance  with  section  184(k)  of  the 
1992  Act): 

(4)  HOPE  VI  grants  for  FY  1999  and 
earlier  (in  accordance  with  the  HUD 
Appropriations  Act  for  FY  1999  (Pub.  L. 
105-276.  approved  October  21. 1998)). 
Section  58.1  also  would  be  amended  to 
reflect  amendments  to  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437  et 
seq.),  including  amendments  that  make 
permanent  the  HOPE  VI  program  and 
thus  make  section  26  of  the  United 
States  Housing  Act  of  1937  the 


permanent  authority  for  States  and  units 
of  general  local  government  to  assume 
environmental  responsibilities  for  the 
HOPE  VI  program; 

(5)  Housing  Opportunities  for  Persons 
with  AIDS  (HOPWA)  (42  U.S.C.12901  et 
seq.)  grants.  Section  203(c)  of  the  HUD 
Appropriations  Act  for  FY  2001  (Pub.  L. 
106-377,  approved  October  27.  2000) 
added  section  856(h}  of  the  AIDS 
Housing  Opportunity  Act.  which 
provides  permanent  authority  for 
HOPWA  grantees  to  assiune 
environmental  responsibilities.  Section 
207(c)  of  HUD's  Appropriations  Act  for 
FY  1999  instructed  HUD  to  treat 
HOPWA  grants  for  FY  1999  and  prior 
years  as  assistance  for  special  projects 
subject  to  section  305(c)  of  the 
Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994  (42 
U.S.C.  3547).  and  subject  to  HUD's 
regulations  implementing  that  section  at 
24  CFR  part  58.  The  HUD 
Appropriations  Act  for  FY  2000  (Pub.  L. 
106-74,  approved  October  20. 1999) 
extended  section  207(a)  and  (b)  of  the 
1999  Act  to  apply  to  FY  2000  grants,  but 
did  not  extend  section  207(c). 

Accordingly,  part  58  applies  to 
environmental  reviews  for  all  HOPWA 
grants  entered  into  after  enactment  of 
section  856(h)  of  HOPWA  and  all 
HOPWA  grants  for  FY  1999  and  prior 
years.  Part  58  also  applies  ta  HOPWA 
formula  grants  for  FY  2000,  but  does  not 
apply  to  HOPWA  competitive  grants  for 
FY  2000,  which  by  their  terms  are  not 
subject  to  subsequent  changes  in  the 
HOPWA  legislation.  The  amendment  to 
§  58.1  would  reflect  this  applicability. 

The  Rental  Rehabilitation  Program 
and  the  Housing  Development  Grant 
Program  authorized  by  section  17  of  the 
United  SUtes  Housing  Act  of  1937  (42 
U.S.C.  1437  et  seq.)  are  no  longer  in  use 
and  woidd  be  removed  from  paragraph 
(b)(2)  of  die  list  in  $  58.1.  The  authority 
for  these  programs  was  repealed  by  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (42  U.S.C.  12701  et  sea:). 
References  to  these  programs  would  be 
removed  from  §§  58.4(b)(2),  58.4(b)(3), 
58.5(a)(i).  58.17,  and  58.18. 

A  new  §  58.1(c)  also  would  be  added 
to  clarify  that  activities  assisted  with 
repayments  to  a  revolving  loan  fund 
initially  assisted  with  HUD  funds  are 
subject  to  environmental  requirements 
only  if  HUD  program  rules  treat  the 
activity  assisted  with  repayments  as 
being  subject  to  Federal  requirements. 

A  new  i  58.1(d)  would  clarify  that  the 
Assistant  Secretary  for  Community 
Planning  and  Development,  to  the 
extent  permitted  by  applicable  laws  and 
the  regulations  of  the  Council  on 
Environmental  Quality,  may.  for  good 
cause  and  with  appropriate  conditions. 
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approve  waivers  and  exceptions  or 
establish  criteria  for  exceptions  frt)m  the 
requirements  of  this  part. 

Changes  would  be  made  to  the 
definitions  section,  §  58.2.  Obsolete 
references  to  Indian  Housing 
Authorities  would  be  removed  from  the 
definition  of  "recipient"  and  the  Indian 
tribe  would  be  defined  as  the 
"recipient"  for  part  58  purposes  with 
respect  to  assistance  awarded  imder 
NAHASDA  and  the  Section  184  Indian 
Housing  Loan  Guaranty  program 
(Section  184  program).  "The  specification 
of  the  Indian  tribe  as  the  "recipient"  for 
these  two  programs  is  for  part  58 
purposes  only.  The  revision  reflects  the 
Indian  tribe's  role  in  the  part  58  process 
under  section  105  of  NAHASDA  and  the 
Section  184  program  and  would  not 
affect  the  definition  of  "recipient"  in  24 
CFR  part  1000  and  section  4  of 
NAHASDA. 

Further,  the  definition  of  "responsible 
entity"  (RE)  would'be  revised  to  clarify 
that  the  Indian  tribe  is  the  RE  under 
NAHASDA  whether  or  not  a  Tribally 
Designated  Housing  Entity  is  authorized 
to  receive  funds  on  behalf  of  the  tribe 
and  is  also  the  RE  under  the  Section  184 
program.  This  definition  also  would 
state  that  Regional  Corporations  in 
Alaska  are  considered  Indian  tribes.  The 
inclusion  of  Regional  Corporations  as 
Indian  tribes  reflects  their  specific 
inclusion  in  the  definition  of  "Indian 
tiibe"  in  section  4  of  NAHASDA. 

A  new  §  58.4(c)  would  clarify  that 
under  NAHASDA  and  the  Section  184 
program,  Indian  tribes  have  a  choice 
whether  or  not  to  assume  environmental 
responsibilities  under  part  58.  This 
provision  conforms  to  NAHASDA  rules 
that  were  adopted  through  negotiated 
rulemaking  (24  CFR  1000.20). 

The  list  of  NEPA-related 
environmental  authorities  in  §  58.5 
would  be  updated  by  replacing  a 
reference  to  an  obsolete  HUD  notice  on 
toxic  chemicals  and  radioactive 
materials  with  updated  requirements 
regarding  contamination.  "The  new 
requirements  would  be  similar  to  those 
identified  in  24  CFR  50.3(i).  which 
apply  when  HUD  performs  the 
environmental  review  for  a  project.  The 
new  provision  would  reflect  a  general 
HUD  policy  that  regardless  of  whether 
the  environmental  reviews  are 
performed  by  HUD  or  by  the  responsible 
entity,  the  same  standards  would  be 
used.  The  proposed  provision  would 
state  HUD's  policy  that  property 
proposed  for  use  in  HUD  programs  must 
be  bee  of  hazardous  materials, 
contamination,  toxic  chemicals  and 
gases,  and  radioactive  substances,  where 
a  hazard  could  affect  the  health  and 
safety  of  occupants  of  the  property  or 


conflict  with  the  intended  utilization  of 
the  property. 

Environmental  reviews  for 
multifamily  housing  with  five  or  more 
units  (including  leasing]  and  non- 
residential property  must  include 
evaluation  of  previous  site  uses  and 
other  evidence  of  contamination  on  or 
near  the  site.  The  entity  responsible  for 
compliance  with  part  58  must  give 
particular  attention  to  any  proposed  site 
on  or  in  the  general  proximity  of  areas 
that  contain  or  may  have  contained 
hazardous  waste,  such  as  diunps, 
landfills,  and  industrial  sites.  This 
provision  relies  on  a  general 
performance  standard,  which  could 
include  a  Phase  I  environmental 
assessment  for  toxics  (American  Society 
for  Testing  Materials.  ASTM  E  1527). 
Some  HUD  programs  already  require  a 
Phase  I  report,  which  is  a  standard  of 
private  real  estate  transactions. 

Section  58.11  (pertaining  to  legal 
capacity  and  performance)  is  revised  to 
exclude  the  term  "Indian  housing" 
recipient  and  add  the  term  "HOPWA" 
recipient.  This  section  allows  recipients 
that  are  not  a  responsible  entity  to  object 
to  the  performance  of  the  environmental 
review  by  a  responsible  entity  on  the 
basis  of  performance,  timing,  or 
compatibility  of  objectives.  In  such  a 
case,  HUD  will  review  the  facts  to 
determine  who  will  perform  the 
environmental  review. 

The  current  provisions  of  §  58.22(a) 
would  be  revised  and  placed  in 
paragraphs  (a)  through  (c).  The  new 
provisions  would  make  it  clear  that  all 
participants  in  the  development  process 
are  subject  to  the  provisions  of  this  part. 

The  proposed  provisions  would 
clarify  that  the  limitations  on  activities 
apply  not  only  to  recipients,  but  also  to 
other  project  participants,  such  as 
public  or  private  nonprofit  or  for-profit 
entities  and  their  contractors.  The 
provisions  also  would  make  it  clear  that 
undertaking  an  activity  that  would  have 
adverse  environmental  impact  or  limit 
the  choice  of  alternatives,  as  well  as 
committing  non-HUD  funds  to  such  an 
activity,  is  prohibited  before  the  request 
for  release  of  funds  and  environmental 
certification  have  been  approved. 

New  paragraph  (c)  would  require  that, 
if  a  recipient  is  considering  an 
application  from  a  prospective  sub- 
recipient  or  beneficiary  and  is  aware 
that  the  applicant  is  about  to  take  an 
action  within  the  recipient's  jurisdiction 
that  is  prohibited  by  §  58.22(a).  the 
recipient  shall  promptly  notify  the 
applicant  that  the  recipient  will  take 
appropriate  action  to  ensure  that  the 
objectives  and  procedures  of  NEPA  are 
achieved.  This  latter  provision  is  based 
on  provisions  in  the  NEPA  regulations 


of  the  Council  on  Environmental 
Quality  (40  CFR  1506.1(b)).  The 
Department  is  concerned  that  there  have 
been  situations  in  which  the 
environmental  review  process  has  been 
impaired  where  private  participants 
have  undertaken  choice-limiting  actions 
on  pending  projects  with  the  apparent 
acquiescence  or  encouragement  of 
recipients.  These  revisions  would 
clarify  that  until  the  enviroimiental 
review  process  and  release  of  funds 
process  are  completed,  participants 
other  than  recipients  are  expected  to 
adhere  to  limitations  on  permissible 
actions.  Further,  recipients  have  a 
responsibility  to  respond  when  they  are 
aware  that  an  applicant  is  taking  a 
prohibited  action. 

In  addition,  a  new  paragraph  would 
be  added  to  §  58.22  to  reflect  a  statutory 
amendment  that  permits  an 
organization,  consortium,  or  affiliate 
under  the  Self-Help  Homeownership 
Opportunity  Program  (SHOP)  to 
advance  nongrant  funds  to  acquire  land 
prior  to  completion  of  the 
environmental  review  process.  Section 
202(b)  of  the  American  Homeownership 
and  Economic  Opportunity  Act  of  2000 
(Pub.  L.  106-569.  approved  December 
27,  2000)  amended  section  11(d)(2)(A) 
of  the  Housing  Opportunity  Program 
Extension  Act  of  1996  (42  U.S.C.  12805 
note)  to  provide  that  eligible  expenses 
under  the  SHOP  program  "may  include 
reimbursing  an  oi^anization, 
consortium,  or  affiliate  upon  approval  of 
any  required  environmental  review,  for 
nongrant  amoimts  of  the  organization, 
consortium,  or  affiliate  advanced  before 
such  a  review  to  acquire  land."  This 
amendment  permits  SHOP  recipients  to 
advance  nongrant  amounts  to  acquire 
land  before  completion  of  the 
environmental  review  process  and  be 
reimbursed  from  grant  amounts. 
However,  such  advances  are  incurred  at 
the  recipient's  risk,  and  the  Department 
is  not  under  any  obligation  to  reimburse 
a  recipient  for  Aese  acquisition  costs  if 
the  subsequent  environmental  review  is 
imfavorable  and  the  land  is  deemed 
unsuitable  to  carry  out  the  SHOP 
project.  The  Department  also  notes  that 
advancing  nongrant  funds  for  land    . 
acquisition  prior  to  approval  of  a 
request  for  release  of  funds  is  generally 
considered  a  choice-limiting  action  that 
is  prohibited  under  §  58.22.  The  new 
provision  would  reflect  a  statutory 
exception  to  this  prohibition  that 
applies  only  under  the  SHOP  program. 
All  other  forms  of  HUD  assistance 
continue  to  have  the  more  restrictive 
policy. 

The  proposed  rule  would  revise  the 
first  sentence  of  §  58.33(b)  concerning 
when  and  how  the  pre-submission 
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comment  periods  for  the  Notice  of 
Finding  of  No  Significant  Impact 
(FONSI  Notice)  and/or  the  Notice  of 
Intent  to  Request  a  Release  of  Funds 
(NOI/RROF)  may  be  combined  with  the 
post-submission  comment  period  for  the 
Request  for  Release  of  Funds  (RROF). 
Under  the  proposed  rule,  the  combined 
procedtue  could  be'used  if  funds  are 
needed  on  an  emergency  basis  due  to  a 
locally  declared  emergency  as  well  as 
during  a  Presidentially  declared 
disaster,  and  there  is  immediate  need 
for  public  action  to  protect  public 
safety. 

Three  of  the  NEPA  categorical 
exclusions  in  §  58.35  would  be  revised 
and  one  new  exclusion  would  be  added. 
With  respect  to  rehabilitation,  the  rule 
would  be  revised  to  clarify  that  the 
categorical  exclusion  for  minor 
rehabilitation  applies  to  single-family 
dwellings  as  well  as  to  multifamily 
bmldings.  The  rule  would  add  a 
reference  to  "single-family"  residential 
buildings  (with  one  to  four  dwelling 
units),  whose  unit  density  is  not 
increased  beyond  four  units,  and  whose 
dwelling  imits  do  not  result  from  a 
conversion  of  use  from  a  non-residential 
use.  The  rule  also  would  indicate  that 
the  exclusion  for  an  individual  action 
on  a  one-to  four-family  dwelling  wotUd 
apply  when  there  are  no  more  than  four 
dwelling  units  on  any  one  site,  whether 
in  one  or  multiple  buildings.  This 
rulemaking  includes  conforming 
changes  to  24  CFR  part  50  pertaining  to 
the  proposed  revision  for  the  exclusions 
for  rehabilitation  and  individual 
actions. 

New  §  58.35(b)(7)  would  exclude  front 
NEPA  and  non-NEPA  environmental 
requirements  the  approval  of 
supplemental  assistance  (including 
insurance  or  guarantee)  to  complete  a 
project  previously  approved  under  this 
part,  if  the  project  or  activities  have 
already  been  environmentally  assessed 
by  the  same  responsible  entity,  unless  a 
reevaluation  of  the  environmental 
findings  is  reqmred  under  §  58.47(a). 
This  statement  of  policy  is  new  to  this 
part  and  would  conform  this  part  to  the 
long-held  HUD  policy  stated  at  24  CFR 
50.36,  when  HUD  itself  performs  the 
environmental  responsibilities.  Also, 
the  exclusion  for  acquisition  of  an 
existing  structure  or  vacant  land  to  be 
retained  for  the  same  use  would  be 
revised  to  clarify  that  acquisition 
includes  leasing,  and  a  conforming 
change  would  be  made  to  24  CFR  part 
50.  The  homeownership  assistance 
exclusion  in  §  58.35(b)(5)  covers 
dwelling  units  under  construction  as 
well  as  existing  units,  while  the  similar 
exclusion  in  §  50.19(b)(5)  covers  only 
existing  construction;  therefore,  this 


rule  amends  §  50.19(b)(5)  to  cover  units 
under  construction. 

Sections  58.34(b)  and  58.35(d)  would 
be  revised  to  clarify  that  the  responsible 
entity's  documentation  of  exemptions 
and  exclusions  must  be  made  prior  to 
committing  funds  for  or  undertaking  the 
exempt  or  excluded  activities. 

In  §  58.45,  revised  language  would 
clarify  that  the  periods  provided  for 
certain  public  comment  periods  are 
minimum  required  periods.  Section 
58.45  also  has  been  reformatted  into  a 
chart  for  easier  reading. 

Sections  58.72  and  58.75  would  be 
revised  to  conform  to  the  changes 
proposed  in  §  58.22  "Limitations  on 
actions  pending  clearance." 

The  IJepartment  also  proposes  to  add 
language  to  certain  program  regulations 
for  prrarams  that  are  subject  to  part  58 
procedures.  They  are  part  574  (Housing 
Opportunities  for  Persons  with  AIDS  or 
HOPWA),  part  582  (Shelter  Plus  Care), 
part  583  (Supportive  Housing  Program), 
and  part  970  (Public  Housing  Pro^vm — 
Demolition  or  Disposition  of  Public 
Housing  Projects).  The  added  language 
makes  conforming  amendments  for 
certain  program  regulations  that  do  not 
currently  adequately  reflect  the 
applicability  of  part  58  procedures. 

Findings  and  Certifications 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  for  this 
rule  has  been  made  in  accordance  with 
HUD  regulations  at  24  CFR  part  50, 
which  implement  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-5000. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  proposed  rule  does  not  impose  a 
Federal  mandate  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 


605(b)),  has  reviewed  this  nile  before 
publication  and  by  approving  it  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
There  are  no  anti-competitive 
discriminatory  aspects  of  the  rule  with 
regard  to  small  entities,  and  there  are 
not  any  imusual  procedures  that  would 
need  to  be  complied  with  by  small 
entities.  Although  HUD  has  determined 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
HUD  welcomes  comments  regarding  any 
less  burdensome  alternatives  to  this  rule 
that  will  meet  HUD's  objectives  as 
described  in  this  preamble. 

Executive  Order  13132,  Federalism 

This  proposed  rule  does  not  have 
Federalism  implications  and  does  not 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments  or 
preempt  State  law  within  the  meaning 
of  the  Executive  Order. 

List  of  Sabfects  in  24  CFR 

Part  58 

Environmental  protection, 
Community  Development  Block  Grants, 
Public  Housing  Capital  Fund  Grants, 
HOPE  VI  Program  Grants,  Indian 
Housing  Block  Grants,  HOME 
Investment  Partnerships  Grants, 
Housing  Opportunities  for  Persons  with 
AIDS  Grants,  Shelter  Plus  Care  Grants, 
Supportive  Housing  Program  Grants, 
Self-Help  Homeownership  Opportunity 
Program  Grants,  Environmental  Impact 
Statements,  Environmental 
Assessments,  Grant  programs — housing 
and  community  development.  Reporting 
and  repirdkeeping  requirements. 

Part  574 

AIDS,  Community  facilities.  Disabled, 
Emergency  shelter.  Grant  programs — 
health  programs.  Grant  programs — 
housing  and  community  development. 
Grant  programs — social  programs, 
Homeless,  Housing,  Low  and  moderate 
income  housing.  Nonprofit 
organizations,  Rent  subsidies,  Reporting 
and  recordkeeping  requirements. 
Technical  assistance. 

Part  582 

Homeless,  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 
Supportive  housing  programs — housing 
and  community  development. 
Supportive  services. 

Part  583 

Homeless,  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 
Supportive  housing  programs — housing 
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and  community  development. 
Supportive  services. 

Part  970 

Grant  programs — housing  and 
commimity  development.  Loan 
programs — housing  and  community 
development.  Public  housing.  Reporting 
and  recordkeeping  requirements. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  niunbers  are  14.235, 14.238, 
14.241, 14.850,  and  14.866. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  the  Department 
proposes  to  amend  24  CFR  parts  50,  58, 
574,  582,  583,  and  970  as  follows: 

PART  SO— PROTECTION  AND 
ENHANCEIffENT  OF  ENVIRONMENTAL 
QUAUTY 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3S35(d)  and  4332;  and 
Executive  Order  11991,  3  CFR.  1977  Comp., 
p.  123. 

2.  Amend  §  50.19  by  revising 
paragraph  (b)(15)  to  read  as  follows: 

f  S0.1 9    Catagorical  •xclusions  not  subject 
to  tha  Federal  laws  and  authoritias  cited  in 
fSO.4. 

•         *         *         *         • 

(b)*   *   * 

(15)  Activities  to  assist  homebuyers  to 
purchase  existing  dwelling  units  or 
dwelling  units  under  construction, 
including  closing  costs  and 
downpayment  assistance,  interest 
buydowns,  and  similar  activities  that 
result  in  the  transfer  of  title. 
***** 

3.  Amend  §  50.20  by  revising 
paragraphs  (a)(2),  (aK3),  and  (a)(4),  to 
read  as  follows: 

f  50,20    Categorical  axclusions  subject  to 
tlia  Fadaral  laws  and  auttiorttlas  cited  in 
f50.4. 

(a)'  '  • 

(2)  Rehabilitation  of  buildings  and 
improvements  when  the  following 
conditions  are  met: 

(i)  In  the  case  of  single-family 
buildings  (with  one  to  four  units),  unit 
density  is  not  increased  beyond  four 
units  and  the  dwellings  do  not  result 
from  a  conversion  of  use  bom  a  non- 
residential use; 

(ii)  In  the  case  of  multifamily 
residential  buildings: 

(A)  Unit  density  is  not  changed  more 
than  20  percent; 

(B)  The  project  does  not  involve 
changes  in  land  use  bom  non- 
residential to  residential  or  bom 
residential  to  non-residential;  and 


(C)  The  estimated  cost  of 
rehabilitation  is  less  than  75  percent  of 
the  total  estimated  cost  of  replacement 
after  rehabilitation. 

(iii)  In  the  case  of  non-residential 
structures,  including  commercial, 
industrial,  and  public  buildings: 

(A)  The  facilities  and  improvements 
are  in  place  and  will  not  be  changed  in 
size  or  capacity  by  more  than  20 
percent;  and 

(B)  The  activity  does  not  involve  a 
change  in  land  use,  such  as  from  non- 
residential to  residential,  commercial  to 
industrial,  or  from  one  industrial  use  to 
another. 

(3)(i)  An  individual  action  on  up  to 
four  dwelling  imits  where  there  is  a 
maximiun  of  four  units  on  any  one  site. 
The  units  can  be  four  one-imit  buildings 
or  one  four-unit  building  or  any 
combination  in  between;  or 

(ii)  An  individual  action  on  a  project 
of  five  or  more  housing  units  developed 
on  scattered  sites  when  the  sites  are 
more  than  2,000  feet  apart  and  there  are 
not  more  than  four  housing  units  on  any 
one  site. 

(4)  Acquisition  (including  leasing)  or 
disposition  of,  or  equity  loans  on  an 
existing  structure,  or  acquisition 
(including  leasing)  of  vacant-land 
provided  that  the  structiue  or  land 
acquired,  financed,  or  disposed  of  will 
be  retained  for  the  same  use. 


PART  58— ENVIRONMENTAL  REVIEW 
PROCEDURES  FOR  ENTITIES 
ASSUMING  HUD  ENVIRONMENTAL 
RESPONSIBILITIES 

4.  The  authority  citation  for  part  58  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1707  note.  1715z- 
13a(k);  25  U.S.C.  4115;  42  U.S.C.  1437x, 
3535(d).  3547.  4332,  4852,  5304(g),  11402, 
12838.  and  12905(h);  title  II  of  Pub.  L.  105- 
276;  E.0. 11514  as  amended  by  E.0. 11991, 
3  C.F.R.  1977  Comp.  p  123. 

5.  Amend  §  58.1  as  follows: 

a.  Removing  paragraph  (b)(2)  and 
designating  it  as  "reserved"; 

b.  Redesignating  paragraph  (b)(3)  as 
paragraph  (b)(3)(i)  and  revising  newly  . 
redesignated  paragraph  (b)(3)(i); 

c.  Adding  paragraph  (b)(3)(ii): 

d.  Revising  paragraph  (b)(6); 

e.  Removing  "and"  at  the  end  of 
paragraph  (b)(8); 

f.  Replacing  the  period  at  the  end  of 
paragraph  (b)(9)  with  a  semicolon;  and 

g.  Adding  new  paragraphs  (b)(10), 
(11),  (12),  (c),  and  (d). 

The  revisions  and  additions  read  as 
follows: 

§  58.1    Purpoaa  and  applicability. 

***** 


(b)*  *  * 

(2)  [Reserved] 

(3)(i)  Grants  tp  States  and  units  of 
general  local  government  under  the 
Emergency  Shelter  Grant  Program, 
Supportive  Housing  Program  (and  its 
predecessors,  the  Supportive  Housing 
Demonstration  Program  (both 
Transitional  Housing  and  Permanent 
Housing  for  Homeless  Persons  with 
Disabilities)  and  Supplemental 
Assistance  for  Facilities  to  Assist  the 
Homeless),  Shelter  Plus  Care  Program, 
Safe  Havens  for  Homeless  Individuals 
Demonstration  Program,  and  Rinal 
Homeless  Housing  Assistance, 
authorized  by  Title  IV  of  the  McKinney- 
Vento  Homeless  Assistance  Act,  in 
accordance  with  section  443  (42  U.S.C. 
11402); 

(ii)  Grants  begiiming  with  fiscal  year 
2001  to  private  nonprofit  organizations 
and  housing  agencies  under  the 
Supportive  Housing  Program  and 
Shelter  Plus  Care  Program  authorized  by 
Title  IV  of  the  McKiimey-Vento 
Homeless  Assistance  Act,  in  accordance 
with  section  443  (42  U.S.C.  11402); 
***** 

(6)(i)  Public  Housing  Programs  under 
Title  I  of  the  United  States  Housing  Act 
of  1937,  including  HOPE  VI  grants 
authorized  under  section  24  of  the  Act 
for  fiscal  year  2000  and  later,  in 
accordance  with  section  26  (42  U.S.C. 
1437x); 

(ii)  Grants  for  the  revitalization  of 
severely  distressed  public  housing 
(HOPE  VI)  for  fiscal  year  1999  and  prior 
years,  in  accordance  with  Title  II  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1999  (Pub.  L.  105-276,  approved 
October  21, 1998);  and 

(iii)  Assistance  administered  by  a 
public  housing  agency  under  section  8 
of  the  United  States  Housing  Act  of 
1937,  except  for  assistance  provided 
under  part  886  of  this  title,  in 
accordance  with  section  26  (42  U.S.C. 
1437x); 
*        *        *        •        • 

(10)  Assistance  provided  under  the 
Native  American  Housing  Assistance 
and  Self-Determination  Act  of  1996 
(NAHASDA),  in  accordance  with 
section  105  (25  U.S.C.  4115); 

(11)  Indian  Housing  Loan  Guarantees 
authorized  by  section  184  of  the 
Housing  and  Community  Development 
Act  of  1992,  in  accordance  with  section 
184(k)  (12  U.S.C.  1715z-13a(k));  and 

(12)  Grants  for  Housing  Opportunities 
for  Persons  with  AIDS  (HOPWA)  under 
the  AIDS  Housing  Opportunity  Act,  as 
follows:  competitive  grants  beginning 
with  fiscal  year  2001  and  all  formula 
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grants,  in  accordance  with  section 
856(h)  (42  U.S.C.  12905(h));  all  grants 
for  fiscal  year  1999  and  prior  years,  in 
accordance  with  section  207(c)  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1999  (Pub.  L.  105-276,  approved 
October  21, 1998). 

(c)  When  HUD  assistance  is  used  to 
help  fund  a  revolving  loan  fund  that  is 
administered  by  a  recipient  or  another 
party,  the  activities  initially  receiving 
assistance  from  the  fund  are  subject  to 
the  requirements  in  this  part.  Future 
activities  receiving  assistance  from  the 
revolving  loan  fund,  after  the  fund  has 
received  loan  repayments,  are  subject  to 
the  environmental  review  requirements 
if  the  rules  of  the  HUD  program  that 
initially  provided  assistance  to  the  fund 
continue  to  treat  the  activities  as  subject 
to  the  Federal  requirements.  If  the  HUD 
program  treats  the  activities  as  not  being 
subject  to  any  Federal  requirements, 
then  the  activities  cease  to  become 
Federally  funded  activities  and  the 
provisions  of  this  part  do  not  apply. 

(d)  To  the  extent  permitted  by 
applicable  laws  and  the  applicable 
regulations  of  the  Council  on 
Environmental  Quality,  the  Assistant 
Secretary  for  Community  Planning  and 
Development  may,  for  good  cause  and 
with  appropriate  conditions,  approve 
waivers  and  exceptions  or  establish 
criteria  for  exceptions  from  the 
requirements  of  this  part. 

6.  Amend  §58.2  as  follows: 

a.  Revising  paragraph  (a)(5)(v): 

b.  Removing  "and"  at  the  end  of 
paragraph  (a)(5)(vii); 

c.  Adding  new  paragraphs  (a)(5)(ix) 
and  (x); 

d.  Revising  paragraphs  (a)(6)  and 
(a)(7).  introductory  text,  (a)(7)(i),  and 
(a)(7)(ii),  introductory  text; 

e.  Removing  paragraphs  (a)(7)(ii)(D) 
and  (E). 

The  revisions  and  additions  read  as 
follows: 

f  58^    Tarms,  abbraviatfcMts  and 
definitions. 

(a)*  *  * 

(5)*  *  * 

(v)  With  respect  to  Public  Housing 
Programs  und^r  §  58.1(b)(6)(i).  fiscal 
year  1999  and  prior  HOPE  VI  grants 
under  §  58.1(b)(6)(ii)  or  Section  8 
assistance  under  §  58.1(b)(6)(iii),  a 
public  housing  agency; 
•        *        •        •        • 

(vii)  With  respect  to  the  FHA 
Multifamily  Housing  Finance  Agency 
Pilot  Program  under  §  58.1(b)(8),  a 
qualified  housing  finance  agency: 

(viii)  With  respect  to  the  Self-Help 
Homeownership  Opportunity  Program 


under  §  58.1(b)(9),  any  direct  grantee  of 
HUD; 

(ix)  With  respect  to  NAHASDA 
assistance  under  §  58.1(b)(10)  and  the 
Section  184  Indian  Housing  Loan 
Guarantee  program  under  §  58.1(b)(ll), 
the  Indian  tribe. 

(x)  With  respect  to  the  Shelter  Plus 
Care  and  Supportive  Housing  Programs 
under  §  58.1(b)(3)(ii),  nonprofit 
organizations  and  other  entities. 

(6)  Release  of  funds.  In  the  case  of  the 
FHA  Multifamily  Housing  Finance 
Agency  Pilot  Program  under  §  58.1(b)(8), 
Release  of  Funds,  as  used  in  this  part, 
refers  to  HUD  issuance  of  a  firm 
approval  letter,  and  Request  for  Release 
of  Funds  refers  to  a  recipient's  request 
for  a  firm  approval  letter.  In  the  case  of 
the  Section  184  Indian  Housing  Loan 
Guarantee  program  imder  §  58.1(b)(ll), 
Release  of  Funds  refers  to  HUD's 
issuance  of  a  commitment  to  guarantee 

a  loan,  or  if  there  is  no  commitment, 
HUD's  issuance  of  a  certificate  of 
guarantee. 

(7)  Responsible  Entity.  Responsible 
Entity  means: 

(i)  With  respect  to  environmental 
responsibilities  under  programs  listed  in 
§  58.1(b)(1),  (2).  (3)(i),  (4),  and  (5).  a 
recipient  under  the  program. 

(ii)  With  respect  to  environmental 
responsibilities  under  the  programs 
listed  in  §  58.1(b)(3)(ii)  and  (6)  through 
(12),  a  State,  imit  of  general  local 
government,  Indian  tribe  or  Alaska 
Native  Village,  when  it  is  the  recipient 
luder  the  program.  Under  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996  (25  U.S.C. 
4101  et  seq.)  listed  in  §  58.1(b)(10),  the 
Indian  tribNB  is  the  responsible  entity 
whether  or  not  a  Tribally  Designated 
Housing  Entity  is  authorized  to  receive 
grant  amounts  on  behalf  of  the  tribe. 
The  Indian  tribe  is  also  the  responsible 
entity  imder  the  Section  184  Indian 
Housing  Loan  Guarantee  program  listed 
in  §58.1(b)(ll).  Regional  Corporations 
in  Alaska  are  considered  Indian  tribes  in 
this  part.  Non-recipient  responsible 
entities  are  designated  as  follows: 
•        •         *         •         * 

7.  Amend  §  58.4  as  follows: 

a.  Revising  paragraph  (b)(2); 

b.  Removing  paragraph  (b)(3);  and 

c.  Adding  a  new  paragraph  (c). 
The  revision  and  addition  read  as 

follows: 

S  58.4    Assumption  authority. 

***** 

(b)  *  *  * 

(2)  States  must  exercise  HUD's 
responsibilities  in  accordance  with 
§  58.18,  with  respect  to  approval  of  a 
unit  of  local  government's 
environmental  certification  and  RROF 


for  a  HUD  assisted  project  funded 
through  the  State.  Approval  by  the  State 
of  a  unit  of  local  government's 
certification  and  RROF  satisfies  the 
Secretary's  responsibilities  under  NEPA 
and  the  related  laws  cited  in  §  58.5. 

(c)  Particular  responsibilities  of 
Indian  tribes.  An  Indian  tribe  may,  but 
is  not  required  to,  assume 
responsibilities  for  environmental 
review,  decision-making  and  action  for 
programs  authorized  by  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996  (25  U.S.C. 
4101  et  seq.)  or  section  184  of  the 
Housing  and  Community  Development 
Act  of  1992  (12  U.S.C.  1715z-13a).  The 
tribe  must  make  a  separate  decision 
regarding  assumption  of  responsibilities 
for  each  of  these  Acts  and  communicate 
that  decision  in  writing  to  HUD.  If  the 
tribe  assumes  these  responsibilities,  the 
requfrements  of  this  part  shall  apply.  If 
a  tribe  formally  declines  assimiption  of 
these  responsibilities,  they  are  retained 
by  HUD  and  the  provisions  of  part  50 
of  this  title  apply. 

8.  Amend  §  58.5  by  revising 
paragraphs  (a)(1)  and  (i)  to  read  as 
follows: 

SS8.5    Reiatad Fadarallaws and 
authorltiaa. 

*  *        *        •        • 

(a)  Historic  properties.  (1)  The 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470  et  seq.).  particularly 
sections  106  and  110  (16  U.S.C.  470  and 
470h-2). 

•  •        •        •        * 

(i)  HUD  environmental  standards.  (1) 
Applicable  criteria  and  standards 
specified  in  pari  51  of  this  title,  other 
than  the  runway  clear  zone  notification 
requirement  in  §  51.303(a)(3).  Also,  it  is 
HUD  policy  that  all  properties  that  are 
being  proposed  for  use  in  HUD 
programs  be  free  of  hazardous  materials, 
contamination,  toxic  chemicals  and 
gases,  and  radioactive  substances,  where 
a  hazard  could  affect  the  health  and 
safety  of  occupants  or  conflict  with  the 
intended  utilization  of  the  property. 

(2)  The  environmental  review  of 
multifamily  housing  with  five  or  more 
dwelling  units  (including  leasing),  or 
non-residential  property,  must  include 
the  evaluation  of  previous  uses  of  the 
site  or  other  evidence  of  contamination 
on  or  near  the  site,  to  assure  that  the 
occupants  of  proposed  sites  are  not 
adversely  affected  by  any  of  the  hazards 
listed  in  §58.5(i)(l). 

(3)  Particular  attention  should  be 
given  to  any  proposed  site  on  or  in  the 
general  proximity  of  such  areas  as 
dumps,  landfills,  industrial  sites,  or 
other  locations  that  contain,  or  may 
have  contained,  hazardous  wastes. 
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(4)  The  responsible  entity  shall  use 
current  techniques  by  qualified 
professionals  to  undertake 
investigations  determined  necessary. 

***** 

9.  Revise  §  58.10  to  read  as  follows: 

§58.10    Baaic  anvironmantal 
rasponslttility. 

In  accordance  with  the  provisions  of 
law  cited  in  §  58.1(b).  except  as 
otherwise  provided  in  §  58.4(c),  the 
responsible  entity  must  assume  the 
environmental  responsibilities  for 
projects  under  programs  cited  in 
§  58.1(b).  In  doing  so,  the  responsible 
entity  must  comply  with  the  provisions 
of  NEPA  and  the  CEQ  regulations 
contained  in  40  CFR  parts  1500  through 
1508,  including  the  requirements  set 
forth  in  this  part. 

10.  Amend  §  58.11  by  revising 
paragraph  (b)  to  read  as  follows: 

S  58.1 1    Legal  capacity  and  performanca. 

***** 

(b)  If  a  public  housing,  special  project, 
HOPWA,  Supportive  Housing,  Shelter 
Plus  Care,  or  Self-Help  Homeownership 
Opportimity  recipient  that  is  not  a 
responsible  entity  objects  to  the  non- 
recipient  responsible  entity  conducting 
the  environmental  review  on  the  basis 
of  performance,  timing,  or  compatibility 
of  objectives,  HUD  will  review  the  facts 
to  determine  who  will  perform  the 
enviromnental  review. 
*        *        *        *        * 

11.  Remove  and  reserve  §  58.17  to 
read  as  follows. 

f  58.17    [RMarvsd] 

12.  Revise  §  58.18  to  read  as  follows: 

i  58.18    Raaponaitillitlas  of  States 
aaauming  HUD  environmental 
raaponslbilitias. 

States  that  elect  to  administer  a  HUD 
program  shall  ensure  that  the  program 
complies  with  the  provisions  of  this 
part.  The  State  must: 

(a)  £)esignate  the  State  agency  or 
agencies  that  will  be  responsible  for 
carrying  out  the  requirements  and 
administrative  responsibilities  set  forth 
in  subpart  H  of  this  part  and  which  will: 

(1)  Develop  a  monitoring  and 
eniforcement  program  for  post-review 
actions  on  environmental  reviews  and 
monitor  compliance  with  any 
environmental  conditions  included  in 
the  award. 

(2)  Receive  public  notices,  RROFs  and 
certifications  from  recipients  piKsuant 
to  §§  58.70  and  58.71;  accept  objections 
from  the  public  and  from  other  agencies 
(§  58.73);  and  perform  other  related 
responsibilities  regarding  releases  of 
funds. 


(b)  Fulfill  the  State  role  in  subpart  H 
relative  to  the  time  period  set  for  the 
receipt  and  disposition  of  comments, 
objections  and  appeals  (if  any)  on 
particular  projects. 

13.  Revise  §  58.22  to  read  as  follo\ys: 

§58.22    Limitations  on  activitlas  pending 
cisaranca. 

(a)  Neither  a  recipient  nor  any 
participant  in  the  development  process, 
including  public  or  private  nonprofit  or 
for-profit  entities,  or  any  of  their 
contractors,  may  commit  HUD 
assistance  imder  a  program  listed  in 

§  58.1(b)  on  an  activity  or  pr6ject  until 
HUD  or  the  state  has  approved  the 
recipient's  RROF  and  the  related 
certification  fitim  the  responsible  entity. 
In  addition,  until  the  RROF  and  the 
related  certification  have  been 
approved,  neither  a  recipient  nor  any 
participant  in  the  development  process 
may  conunit  non-HUD  funds  on  or 
undertake  an  activity  or  project  under  a 
program  listed  in  §  58.1(b)  if  the  activity 
or  project  would  have  an  adverse 
environmental  impact  or  limit  the 
choice  of  reasonable  alternatives. 

(b)  If  a  project  or  activity  is  exempt 
under  §  58.34,  or  is  categorically 
excluded  (except  in  extraordinary 
circumstances)  imder  §  58.35(b),  no 
RROF  is  required  and  the  recipient  may 
undertake  the  activity  immediately  after 
the  responsible  entity  has  documented 
its  determination  as  required  in 

§  58.34(b)  and  §  58.35(d),  but  the 
recipient  must  comply  with  applicable 
requirements  under  §  58.6. 

(c)  If  a  recipient  is  considering  an 
application  from  a  prospective 
subrecipient  or  beneficiary  and  is  aware 
that  the  prospective  subrecipient  or 
beneficiary  is  about  to  take  an  action 
within  the  jurisdiction  of  the  recipient 
that  is  prohibited  by  §  58.22(a),  then  the 
recipient  will  take  appropriate  action  to 
ensure  that  the  objectives  and 
procedures  of  NEPA  are  achieved. 

(d)  An  option  agreement  on  a 
proposed  site  or  property  is  allowable 
prior  to  the  completion  of  the 
environmental  review  if  the  option 
agreement  is  subject  to  a  determination 
by  the  recipient  on  the  desirability  of 
the  property  for  the  project  as  a  result 
of  the  completion  of  the  environmental 
review  in  accordance  with  this  part  and 
the  cost  of  the  option  is  a  nominal 
portion  of  the  purchase  price.  There  is 
no  constraint  on  the  purchase  of  an 
option  by  third  parties  that  have  not 
been  selected  for  HUD  funding,  have  no 
responsibility  for  the  environmental 
review  and  have  no  say  in  the  approval 
or  disapproval  of  the  project. 

(e)  Self-Help  Homeownership 
Opportunity  Pn^ram  (SHOP).  In 


accordance  with  section  11(d)(2)(A)  of 
the  Housing  Opportunity  Program 
Extension  Act  of  1996  (42  U.S.C.  12805 
note),  an  organization,  consortium,  or 
affiliate  receiving  assistance  under  the 
SHOP  program  may  advance  nongrant 
funds  to  acquire  land  prior  to 
completion  of  an  environmental  review 
and  approval  of  an  Request  for  Release 
of  Funds  (RROF)  and  certification, 
notwithstanding  §  58.22(a).  Any 
advances  to  acquire  land  prior  to 
approval  of  the  RROF  and  certification 
are  made  at  the  risk  of  the  organization, 
consortium,  or  affiliate  and 
reimbursement  for  such  advances  may 
depend  on  the  result  of  the 
environmental  review.  This 
authorization  is  limited  to  the  SHOP 
program  only  and  all  other  forms  of 
HUD  assistance  are  subject  to  the 
limitations  in  paragraph  (a)  of  this 
section. 

(f)  Relocation.  Funds  may  be 
committed  for  relocation  assistance 
before  the  approval  of  the  RROF  and 
related  certification  for  the  project 
provided  that  the  relocation  assistance 
is  required  by  24  CFR  part  42. 

14.  Amend  §  58.33  by  revising 
paragraph  (b)  to  read  as  follows: 

§  58.33    Emarganclas. 

***** 

(b)  If  funds  are  needed  on  an 
emergency  basis  and  adherence  to 
separate  comment  periods  would 
prevent  the  giving  of  assistance  during 
a  Presidentially  declared  disaster,  or 
during  a  local  emergency  that  has  been 
declared  by  the  chief  elected  official  of 
the  responsible  entity  who  has 
proclaimed  that  there  is  an  immediate 
need  for  public  action  to  protect  the 
public  saiety,  the  combined  Notice  of 
FONSI  and  Notice  of  Intent  to  Request 
Release  of  Funds  (NOI/RROF)  may  be 
disseminated  and/or  published 
simultaneously  with  the  submission  of 
the  RROF.  The  combined  Notice  of 
FONSI  and  NOI/RROF  shall  state  that 
the  funds  are  needed  on  an  emergency 
basis  due  to  a  declared  disaster  and  that 
the  comment  periods  have  been 
combined.  The  Notice  shall  also  invite 
commenters  to  submit  their  comments 
to  both  HUD  and  the  responsible  entity 
issuing  the  notice  to  assure  that  these 
comments  will  receive  full 
consideration. 

15.  Amend  §  58.34  by  revising 
paragraph  (b)  to  read  as  follows: 

§58.34    Exempt  activities. 

***** 

(b)  A  recipient  does  not  have  to 
submit  an  I^OF  and  certification,  and 
no  further  approval  from  HUD  or  the 
State  will  be  needed  by  the  recipient  for 
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the  drawdown  of  funds  to  carry  out 
exempt  activities  and  projects.  However, 
the  responsible  entity  must  document  in 
writing  its  determination  that  each 
activity  or  project  is  exempt  and  meets 
the  conditions  specified  for  such 
exemption  under  this  section. 
Documentation  in  the  Environmental 
Review  Record  (ERR)  must  be  made 
prior  to  the  commitment  of  funds  or 
undertaking  any  of  the  activities  listed 
in  §  58.34(a). 
16.  Amend  §58.35  as  follows: 

a.  Redesignating  paragraphs  (a)(3)(i) 
and  (a)(3)(ii)  as  paragraphs  (a)(3)(ii)  and 
(a)(3)(iii): 

b.  Adding  a  new  paragraph  (a)(3)(i); 

c.  Revising  newly  redesignated 
paragraph  (a)(3)(ii)(B); 

d.  Revising  paragraphs  (a)(4)  and 
(a)(5):  and 

e.  Adding  a  new  paragraph  (b)(7)  and 
adding  a  last  sentence  to  the  end  of 
paragraph  (d). 

The  additions  and  revisions  read  as 
follows: 

fS8^    Calagorlcal  •xciusions. 

(a)*  •  • 

(3)*  *  * 

(i)  In  the  case  of  single  family 
residential  buildings  (with  one  to  four 
units),  unit  density  is  not  increased 
beyond  four  units  and  the  dwellings  do 
not  result  from  a  conversion  of  use  from 
a  non-residential  use. 

(H)*  '  * 

(A)*  *  * 

(B)  The  project  does  not  involve 
changes  in  land  use  from  non- 
residential to  residential  or  &t>m 
residential  to  non-residential;  and 

(O*  •  • 

(4)(i)  An  individual  action  on  up  to 
four  dwelling  units  where  there  is  a 
maximum  of  four  units  on  any  one  site. 
The  units  can  be  four  one-unit  buildings 
or  one  four-imit  building  or  any 
combination  in  between:  or 

(ii)  An  individual  action  on  a  project 
of  five  or  more  housing  units  developed 
on  scattered  sites  when  the  sites  are 
more  than  2,000  feet  apart  and  there  are 
not  more  than  four  housing  units  on  any 
one  site. 

(5)  Acquisition  (including  leasing)  or 
disposition  of,  or  equity  loans  on  an 
existing  structiure,  or  acquisition 
(including  leasing)  of  vacant  land 
provided  that  the  structure  or  land 
acquired,  financed  or  disposed  of  will 
be  retained  for  the  same  use. 
•        *        •        •        • 

(7)  Approval  of  supplemental 
assistance  (including  insurance  or 
guarantee)  to  a  project  previously 
approved  under  this  part,  if  the 
approval  is  made  by  the  same 


responsible  entity  that  conducted  the 
environmental  review  on  the  original 
project  and  re-evaluation  of  the 
environmental  findings  is  not  required 
under  §  58.47. 
•        *        •        •        • 

(d)  Documentation  in  the  ERR  must  be 
made  prior  to  the  commitment  of  funds 
or  to  undertaking  any  of  the  activities 
listed  in  §  58.35. 

17.  Revise  §  58.45  to  read  as  follows: 

f  58.45    Pulilic  comtnant  period*. 

Required  notices  must  afford  the 
public  the  following  minimum 
comment  periods,  counted  in 
accordance  with  §  58.21: 

(a)  Notice  of  Finding  of  No  Significant 
Impact  (FONSI):  15  days  when 
published  or,  if  no  publication,  18  days 
when  mailing  and  posting. 

(b)  Notice  of  Intent  to  Request  Release 
of  Funds  (NOl-RROF):  7  days  when 
published  or,  if  no  publication,  10  days 
when  mailing  and  posting. 

(c)  Concurrent  or  combined  notices: 
15  days  when  published  or,  if  no 
publication,  18  days  when  mailing  and 
posting. 

18.  Amend  §  58.72  by  revising 
paragraph  (b)  to  read  as  follows: 

158.72    HUD  or  State  actions  on  RROF* 
and  eartlficatlons. 

***** 

(b)  HUD  (or  the  State)  may  disapprove 
a  certification  and  RROF  if  it  has 
knowledge  that  the  responsible  entity  or 
other  participants  in  the  development 
process  have  not  complied  with  th^ 
items  in  §  58.75,  or  that  the  RROF  and 
certification  are  inaccurate. 


19.  Amend  §  58.75  by  revising 
paragraph  (e)  to  read  as  follows: 


S  58.75    PanniaslMa 


juu  jfctfci^i^ijm^ 


(e)  The  recipient  or  other  participants 
in  the  development  process  have 
committed  funds,  incurred  costs  or 
imdertaken  activities  not  authorized  by 
this  part  before  release  of  funds  and 
approval  of  the  environmental 
certification  by  HUD  (or  the  State). 


PART  S74— HOUSING 
OPPORTUNITIES  FOR  PERSONS  WITH 
AIDS 

20.  The  authority  citation  for  part  574 
continues  to  read  as  foUoyvs: 

Authority:  42  U.S.C.  3535(d)  and  12901- 
12912. 

21.  Revise  §  574.510  to  read  as 
follows: 


1 574.51 0    Environmental  procaduraa  and 
standard*. 

(a)  Activities  under  this  part  are 
subject  to  HUD  environmental 
regulations  in  part  58  of  this  title,  except 
that  HUD  will  perform  an 
environmental  review  in  accordance 
with  part  50  of  this  title  for  any 
competitive  grant  for  fiscal  year  2000. 

(b)  The  recipient,  its  project  partners 
and  their  contractors  may  not  acquire, 
rehabilitate,  convert,  lease,  repair, 
dispose  of,  demolish  or  construct 
property  for  a  project  under  this  part,  or 
commit  or  expend  HUD  or  local  funds 
for  such  eligible  activities  under  this 
part,  until  the  responsible  entity  (as 
defined  in  §  58.2  of  this  title)  has 
completed  the  environmental  review 
procedures  required  by  part  58  and  the 
environmental  certification  and  RROF 
have  been  approved  (or  HUD  has 
performed  an  environmental  review  and 
the  recipient  has  received  HUD 
approval  of  the  property).  HUD  will  not 
release  grant  funds  if  the  recipient  or 
any  other  party  commits  grant  funds 
(i.e.,  incurs  any  costs  or  expenditiu«s  to 
be  paid  or  reimbursed  with  such  funds) 
before  the  recipient  submits  and  HUD 
approves  its  RROF  (where  such 
submission  is  required). 

(c)  For  activities  under  a  grant  to  a 
nonprofit  entity  that  would  generally  be 
subject  to  review  under  part  58,  HUD 
may  make  a  finding  in  accordance  with 
§  58.11(d)  and  may  itself  perform  the 
environmental  review  under  the 
provisions  of  part  50  of  this  title  if  the 
recipient  nonprofit  entity  objects  in 
writing  to  the  responsible  entity's  (RE) 
performing  the  review  imder  part  58. 
Irrespective  of  whether  the  RE  in  accord 
with  part  58  (or  HUD  in  accord  with 
part  50)  performs  the  environmental 
review,  the  recipient  shall  supply  all 
available,  relevant  information 
necessary  for  the  RE  (or  HUD,  if 
Applicable)  to  perform  for  each  property 
any  environmental  review  required  by 
this  part.  The  recipient  also  shall  carry 
out  mitigating  measures  required  by  the 
RE  (or  HUD,  if  applicable)  or  select 
alternate  eligible  property. 

PART  S82-SHELTER  PLUS  CARE 

22.  The  authority  citation  for  part  582 
continues  to  read  9s  follows: 

Authority:  42  U.S.C.  3535(d)  and  11403- 
11407b. 

23.  Revise  §  582.230  to  read  as 
follows: 

1582.230    Environmental  review. 

(a)  Activities  under  this  part  are 
subject  to  HUD  environmental 
regulations  in  part  58  of  this  title,  except 
that  HUD  will  perform  an 
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environmental  review  in  accordance 
with  part  50  of  this  title  prior  to  its 
approval  of  any  conditionally  selected 
applications  from  PHAs  for  fiscal  year 
2000  and  prior  years  for  other  than  the 
SRO  component.  For  activities  under  a 
grant  to  a  PHA  that  generally  would  be 
subject  to  review  imder  part  58,  HUD 
may  make  a  finding  in  accordance  with 
§  58.11(d)  and  may  itself  perform  the 
environmental  review  imder  the 
provisions  of  part  50  of  this  title  if  the 
recipient  PHA  objects  in  writing  to  the 
responsible  entity's  (RE)  performing  the 
review  under  part  58.  Irrespective  of 
whether  the  RE  in  accord  with  part  58 
(or  HUD  in  accord  with  part  50) 
performs  the  environmental  review,  the 
recipient  shall  supply  all  available, 
relevant  information  necessary  for  the 
RE  (or  HUD,  if  applicable)  to  perform  for 
each  property  any  environmental  review 
required  by  this  part.  The  recipient  also 
shall  carry  out  mitigating  measures 
required  by  the  RE  (or  HUD,  if 
applicable)  or  select  alternate  eligible 
property.  HUD  may  eliminate  from 
consideration  any  application  that 
would  require  an  Environmental  Impact 
Statement  (EIS). 

(b)  The  recipient,  its  project  partners 
and  their  contractors  may  not  acquire, 
rehabilitate,  convert,  lease,  repair, 
dispose  of,  demolish  or  construct 
property  for  a  project  under  this  part,  or 
commit  or  expend  HUD  or  local  funds 
for  such  eligible  activities  under  this 
p'art,  imtil  the  responsible  entity  (as 
defined  in  §  58.2  of  this  title)  has 
completed  the  environmental  review 
procedures  required  by  part  58  and  the 
environmental  certification  and  RROF 
have  been  approved  or  HUD  has 
performed  an  environmental  review 
imder  part  50  and  the  recipient  has 
received  HUD  approval  of  the  property. 
HUD  will  not  release  grant  funds  if  the 
recipient  or  any  other  party  commits 
grant  funds  (i.e.,  incurs  any  costs  or 
expenditures  to  be  paid  or  reimbursed 
with  such  funds)  before  the  recipient 
submits  and  HUD  approves  its  RROF 
(where  such  submission  is  required). 

PART  583— SUPPORTIVE  HOUSING 

24.  The  authority  citation  for  part  583 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  11389. 

25.  Revise  §  583.230  to  read  as 
follows: 

§583.230    Environmental  review. 

(a)  Activities  under  this  part  are 
subject  to  HUD  environmental 
regulations  in  part  58  of  this  title,  except 
that  HUD  will  perform  an 
environmental  review  in  accordance 
with  part  50  of  this  title  prior  to  its 


approval  of  any  conditionally  selected 
applications  for  fiscal  year  2000  and 
prior  years  that  were  received  directly 
from  private  nonprofit  entities  and 
governmental  entities  with  special  or 
limited  purpose  powers.  For  activities 
under  a  grant  that  generally  would  be 
subject  to  review  under  part  58,  HUD 
may  make  a  finding  in  accordance  with 
§  58.11(d)  and  may  itself  perform  the 
environmental  review  under  the 
provisions  of  part  50  of  this  title  if  the 
recipient  objects  in  writing  to  the 
responsible  entity  (RE)  performing  the 
review  under  part  58.  Irrespective  of 
whether  the  RE  in  accord  with  part  58 
(or  HUD  in  accord  with  part  50) 
performs  the  environmental  review,  the 
recipient  shall  supply  all  available, 
relevant  information  necessary  for  the 
RE  (or  HUD,  if  applicable]  to  perform  for 
each  property  any  environmental  review 
required  by  this  part.  The  recipient  also 
shall  carry  out  mitigating  measures 
required  by  the  RE  (or  HUD,  if 
applicable)  or  select  alternate  eligible 
property.  HUD  may  eliminate  bom 
consideration  any  application  that 
would  require  an  Environmental  Impact 
Statement  (EIS). 

(b)  The  recipient,  its  project  partners 
and  their  contractors  may  not  acquire, 
rehabilitate,  convert,  lease,  repair, 
dispose  of,  demolish  or  construct 
property  for  a  project  under  this  part,  or 
commit  or  expend  HUD  or  local  funds 
for  such  eligible  activities  under  this 
part,  until  the  RE  (as  defined  in  §  58.2 
of  this  title)  has  completed  the 
environmental  review  procedures 
required  by  part  58  and  the 
environmental  certification  and  RROF 
have  been  approved  or  HUD  has 
performed  an  environmental  review 
under  part  50  and  the  recipient  has 
received  HUD  approval  of  the  property. 
HUD  will  not  release  grant  funds  if  the 
recipient  or  any  other  party  commits 
grant  funds  (i.e.,  incurs  any  costs  or 
expenditures  to  be  paid  or  reimbursed 
with  such  funds)  before  the  recipient 
submits  and  HUD  approves  its  RROF 
(where  such  submission  is  required). 

PART  970— PUBLIC  HOUSING 
PROGRAM— DEMOLITION  OR 
DISPOSITION  OF  PUBLIC  HOUSING 
PROJECTS 

26.  The  authority  citation  for  part  970 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437p  and  353S(d). 

27.  Amend  §  970.4  by  revising 
paragraph  (b),  removing  paragraph  (c) 
and  designating  it  as  reserved,  to  read  as 
follows: 


§970.4    Qanarai  requlrsmant*  for  HUD 
approval  of  applications  for  demolition  or 
disposition. 

***** 

(b)  Environmental  review.  (1) 
Activities  under  this  part  are  subject  to 
HUD  environmental  regulations  in  part 
58  of  this  title.  However,  HUD  may 
make  a  finding  in  accordance  with 
§  58.11(d)  and  may  itself  perform  the 
environmental  review  under  the 
provisions  of  part  50  of  this  title  if  a 
PHA  objects  in  writing  to  the 
responsible  entity  (RE)  performing  the 
review  under  part  58. 

(2)  The  PHA,  its  project  partners  and 
their  contractors  may  not  acquire, 
rehabilitate,  convert,  lease,  repair, 
dispose  of,  demolish  or  construct 
property  for  a  project  under  this  part,  or 
commit  or  expend  HUD  or  local  funds 
for  such  eligible  activities  under  this 
part,  until  the  responsible  entity  (as 
defined  in  §  58.2  of  this  title)  has 
completed  the  environmental  review 
procedures  required  by  part  58  and  the 
environmental  certification  and  RROF 
have  been  approved  or  HUD  has 
performed  an  environmental  review 
under  part  50  and  has  notified  the  PHA 
in  writing  of  environmental  approval  of 
the  property.  HUD  will  not  release  grant 
funds  if  the  recipient  or  any  other  party 
commits  grant  funds  (i.e.,  incurs  any 
costs  or  expenditures  to  be  paid  or 
reimbursed  with  such  funds)  before  the 
recipient  submits  and  HUD  approves  its 
RROF  (where  such  submission  is 
required). 

(3)  Irrespective  of  whether  the  RE  in 
accord  with  part  58  (or  HUD  in  accord 
with  part  50)  performs  the 
environmentaJ  review,  the  PHA  shall 
supply  all  available,  relevant 
information  necessary  for  the  RE  (or 
HUD,  if  applicable)  to  perform  for  each 
property  any  environmental  review 
required  by  this  part.  The  PHA  also 
shall  carry  out  mitigating  measures 
required  by  the  RE  (or  HUD,  if 
applicable)  or  select  alternate  eligible 
property. 

(4)  Demolition  or  disposition 
(including  any  related  replacement 
housing  plan)  will  be  aggregated  in 
accordance  with  §  58.32  to  meet  the 
environmental  review  requirements.  If 
the  site  of  the  replacement  housing  is 
unknown  at  the  time  of  submission  of 
the  application  for  demolition  or 
disposition,  the  application  must 
contain  a  certification  that  the  applicant 
agrees  to  assist  the  responsible  entity  to 
comply  with  part  58  (or  HUD  to  comply 
with  part  50,  if  applicable)  of  this  title, 
and  that  the  applicant  shall  obtain 
environmental  clearance  of  the 
replacement  housing  in  accordance  with 
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procediires  of  part  58  (or  part  50  if 
applicable)  of  this  title. 


(c)  [Reserved] 

•        •        * 


Dated:  May  28.  2002. 
Roy  A.  Bemardi, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

(FR  Doc.  02-15881  Filed  6-25-02;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  26,  2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing   . 
Service 

Nectarines  grown  in — 

California;  published  6-25-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Wisconsin;  published  6-26- 
02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Sponsor  name  and  address  * 
changes — 

ADM  Alliance  Nutrition, 
Inc.;  published  6-26-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Livestock  and  poultry  disease 

control: 

Foot-and-mouth  disease; 
irKJemnification;  comments 
due  by  7-1-02;  published 
5-1-02  (FR  02-10724] 

Plant-related  quarantine, 
domestic: 

Kamal  bunt;  comments  due 
by  7-1-02;  published  5-1- 
02  (FR  02-10723) 
COMMERCE  DEPARTMENT 

Census  Bureau 

Document  certification 
process;  comments  due  by 
7-5-02;  published  6-4-02 
[FR  02-13603] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen/ation  and 
management: 

Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

Puerto  Rico  and  U.S. 
Virgin  Islands; 


erwironmental  impact 
statement;  scoping 
meetings;  comments 
due  by  7-1-02; 
published  5-31-02  [FR 
02-13707] 
Northeastern  United  States 

fisheries — 

fytortheast  multispecies; 
comments  due  by  7-5- 
02;  published  6-5-02 
[FR  02-14050] 

West  Coast  States  and 

Western  Pacific 

fisheries — 

Western  Pacific  pelagic; 
comments  due  by  7-3- 
02;  published  6-3-02 
[FR  02-13854] 

DEFENSE  DEPARTMENT 

Grant  and  agreement 
regulations: 

Technology  investment 
agreements;  comments 
due  by  7-1-02;  published 
4-30-02  [FR  02-10280] 

ENERGY  DEPARTMENT 

Aquisition  regulations: 
Classified  information 
security  violations;  civil 
penalties  assessment; 
procedural  rules; 
comments  due  by  7-1-02; 
published  4-1-02  [FR  02- 
07764) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  additives — 
Reformulated  gasoline 
covered  area  provisions; 
modifications;  comments 
due  by  7-5-02; 
published  6-4-02  [FR 
02-13977] 
Air  quality  implementation 
plans: 
Preparation,  adoption,  and 

submittal — 
.  Regional  haze  rule; 
Western  States  and 
eligible  Indian  Tribes; 
sulfur  dioxide 
milestones  and 
backstop  emissions 
trading  program; 
comments  due  by  7-5- 
02;  published  5-6-02 
[FR  02-10872] 
Air  quality  implementation 
plans;  approval  and 
promulgatk>n;  various 
States: 

Alaska;  comments  due  by 
7-3-02;  published  6-3-02 
[FR  02-13698] 
California;  comments  due  by 
7-5-02;  published  6-4-02 
[FR  02-13798] 
Indiana;  comments  due  by 
7-1-02;  published  5-31-02 
{FR  02-13516] 


Montarui;  comments  due  by 

7-1-02;  published  5-2-02 

[FR  02-10333] 
Montana;  correction; 

comments  due  by  7-1-02; 

published  6-14-02  [FR  02- 

15091] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Comnrran  carrier  services: 
Satellite  communk:atk)ns — 
Alaska;  domestic  satellite 
earth  stations  lk:ensing 
in  bush  communities; 
comments  due  by  7-1- 
02;  published  5-30-02 
[FR  02-13298] 
Telecommunkatkxis  Act  of 
1996;  implementation — 
Universal  servne;  rural 
health  care  support 
mechanism;  comments 
due  by  7-1-02; 
published  5-15-02  [FR 
02-12096] 
Digital  televiskxi  statk>ns;  table 
of  assignments: 
South  Dakota;  comments 
due  by  7-1-02;  put>tished 
5-15-02  [FR  02-11975] 
Television  broadcasting: 
Digital  teieviskxi  constructton 
deadline  extension 
requests;  denial  polk:y; 
comments  due  by  7-5-02; 
published  6-4-02  [FR  02- 
13908] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Labeling  of  drug  products 
(OTC)- 

Standardized  format; 
compliance  dates 
partially  delayed; 
comments  due  by  7-5- 
02;  published  4-5-02 
[FR  02-08193] 
Medk»l  devKes: 
Dental  devwes— 
Intraoral  devices  for 
snoring  and/or 
obstructive  sleep  apnea; 
classificatk>n;  comments 
due  by  7-5-02; 
published  4-5-02  [FR 
02-08347] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  insurance  reform: 
Health  Insurance  Portability 
and  Accountability  Act  of 
1996— 
Electronk;  transactions 

and  code  sets 

standards;  modifk»tions; 

comments  due  by  7-1- 

02;  published  5-31-02 
'    [FR  02-13614] 


Transactkms  and  code  set 
standards  for  electronic 
transactions; 
modifk:ations;  comnrients 
due  by  7-1-02; 
published  5-31-02  [FR 
02-13615) 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critk:al  habitat 
designations- 
Appalachian  elktoe; 
comments  due  by  7-1- 
02;  published  5-16-02 
[FR  02-12175] 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulatk>ns: 
Assateague  Island  National 
Seashore,  MD  and  VA; 
personal  watercraft  use; 
comments  due  by  7-5-02; 
published  5-6-02  [FR  02- 
11046] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submisskxis: 

Kentucky;  comments  due  by 
7-5-02;  published  6-4-02 
[FR  02-13986] 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

Aliens: 
Labor  certifk:ation  for 
permanent  employment  in 
U.S.;  new  system 
implementation;  comments 
due  by  7-5-02;  published 
5-6-02  [FR  02-10570] 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  communications 
improvements;  comments 
due  by  7-1-02;  published  5- 
30-02  [FR  02-13468] 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Access  to  informatk>n  held 
by  financial  institution^; 
comments  due  by  7-1- 
02;  published  5-2-02 
[FR  02-10842] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Buffak)  Captain  of  Port 
Zone,  NY;  security  zones; 
comments  due  by  7-1-02; 
published  5-30-02  [FR  02- 
13515] 
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TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Air  Tractor,  Inc.;  comments 
due  by  7-5-02;  published 
6-4-02  [FR  02-13423] 
Air  Tractor,  Inc.;  correction; 
comments  due  by  7-5-02; 
published  6-20-02  [FR 
C2- 13423] 
Boeing;  comments  due  by 
7-1-02;  published  5-15-02 
[FR  02-12068] 
Eurocopter  France; 
comments  due  by  7-1-02; 
published  5-2-02  [FR  02- 
10649] 
McDonnell  Douglas; 
comments  due  by  7-1-02; 
published  5-2-02  [FR  02- 
10248] 
Raytfieon;  comments  due  by  - 
7-5-02;  published  5-29-02 
[FR  02-13289] 
Bell;  comments  due  by  7-1-02; 
published  4-30-02  [FR'02- 
10533] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Confidential  txjsiness 
information;  comments  due 
by  7-1-02;  published  4-30- 
02  [FR  02-10181] 
Motor  vehk:le  safety 
standards: 

ChiW  restraint  systems- 
Improved  test  dumies, 
new  or  revised  injury 


criteria,  and  extended 
child  restraints 
'    standards;  comments 
due  by  7-1-02; 
published  5-1-02  [FR 
02-10507] 

Side  and  rear  impact 
safety  protection 
requirements;  comments 
due  by  7-1-02; 
published  5-1-02  [FR 
02-10506] 

TRANSPORTATION 
DEPAfTTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  materials 
transportation — 

Offerors  and  transporters; 
security  requirements; 
correction;  comments 
due  by  7-3-02; 
published  5-23-02  [FR 
02-13003] 

TREASURY  DEPARTMENT 

Currency  and  financial 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 

USA  PATRIOT  Act; 
implementatk>n — 

Anti-money  laundering 
programs  for  certain 
foreign  accounts;  due 
diligence  polkaes. 
procedures,  and 
controls;  comnrtents  due 
by  7-1-02;  published  5- 
30-02  [FR  02-13411] 


VETERANS  AFFAIRS 
DEPARTMENT 

Fisher  Houses  and  other 
temporary  lodging;  veterans 
use;  comments  due  by  7-1- 
02;  published  4-30-02  [FR 
02-10597) 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put>lic  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641 .  This  list  is  also 
availat>le  online  at  MpM 
www.nara.gov/fedreg/ 
plawcurr.html. 

the  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  wilt  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  htip:// 
www.access.gpo.gov/rvira/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  2431/P.L.  107-196 

Mychal  Judge  Police  and  Fire 
Chaplains  Publk:  Safety 
Offk»rs'  Benefit  Act  of  2002 
(June  24,  2002;  116  Stat. 
719) 


H.R.  327S/P.L.  107-197 

To  implement  the  International 
Convention  for  ttie 
Suppression  of  Terrorist 
Bombings  to  strengthen 
criminal  laws  relatir>g  to 
attacks  on  places  of  putHIc 
use,  to  impiement  the 
Intematkxial  Convention  of  the 
Suppression  of  the  Financing 
of  Terrorism,  to  combat 
terrorism  and  defend  the 
Nation  against  ten-onst  acts, 
and  for  ottier  purposes.  (June 
25,  2002;  116  Stat   721) 

Last  List  June  21,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifk:atlon  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  httpJ/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservOlistsarv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS^. 

Your  Name. 

Nola:  This  servree  is  strictly 
for  E-mail  notifrcation  of  new 
laws.  The  text  of  laws  is  not 
availat>le  through  this  servkse. 
PENS  cannot  respond  to 
spedfk:  iriquiries  sent  to  this 
address. 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Fpee  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


Keeping  America 
Informed 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week).  ' 
Internet  E-Mail;  gpoaccess@gpo.gov 
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Centers  for  Disease  Controi  and  Prevention 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  43321-43322 
Committees;  establishment,  renewal,  termination,  etc.: 
Diabetes  Prevention  and  Control  Programs  Translation 
Advisory  Committee;  charter  renewal,  43322 
Meetings: 
Disease,  Disability,  and  Injury  Prevention  and  Control 
Special  Emphasis  Panels,  43322-43323 

Coast  Guard 

RUL£S 

Drawbridge  operations:        ' 

Florida,  43252-43253 
Navigation  and  navigable  waters: 

Captain  of  the  Port  Zones  for  Hampton  Roads  and 
Wibnington,  NC.  43252 

Commerce  Department 

See  Economic  Development  Administration 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  43285-43286 


Customs  Service 

RULES 

Merchandise,  special  classes: 
Import  restrictions — 
Peru;  archaeological  and  ethnological  materials; 
correction,  43247 

Defense  Department 

See  Air  Force  Department 

RULES 

Federal  Acquisition  Regulation  (FAR): 

Claim  definition  and  termination  terms,  43512-43514 

Federal  Supply  Schedule  order  disputes  and  incidental 
items,  43513-43516 

Introduction,  43511-43513 

Relocation  costs,  43515-43520 

Small  Entity  Compliance  Guide,  43520-43521 

Technical  amendments,  43519-43521 
PROPOSED  RULES 
Federal  Acquisition  Regulation  (FAR): 

Individuals  with  disabilities;  Section  508  contract 
clauses,  43523-43524 
NOTICES 

Arms  sales  notification;  transmittal  letter,  etc.,  43286-43290 
Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  43290- 
43291 
Meetings: 

Actuaries  Retirement  Board,  43291 

Education  Benefits  Board  of  Actuaries,  43291 

Medicare-Eligible  Retiree  Health  Care  Board  of  Actuaries, 
43291 
Privacy  Act: 

Systems  of  records,  43291-43294 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Mallinckrodt,  Inc.,  43344 

Rhodia  Chirex  America,  43345 

Economic  Deveiopment  Administration 

NOTICES 

Trade  adjustment  assistance  eligibility  determination 
petitions: 
MJM  International,  Inc.,  et  al.,  43276-43277 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  43294-43295 
Submission  for  OMB  jreview;  comment  request,  43295- 
43296 
Grants  and  cooperative  agreements;  availability,  etc.: 
Federal  Pell  Grant,  Perkins  Loan,  Work-Study, 
Supplemental  Educational  Opportunity  Grant, 
Family  Education  Loan,  and  William  D.  Ford 
Programs — 
Federal  need  analysis  methodology  for  2003-2004 
award  year;  correction,  43388 
Jacob  K.  Javits  Gifted  and  Talented  Students  Education 
Program;  correction,  43296-43297 
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Meetings:  v,    .       i 

Foreign  Medical  Education  and  AccreditaUon  National 
Committee.  43297 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOncts 

Floodplain  and  wetlands  protection;  environmental  review 
determinations:  availability,  etc.: 

Los  Alamos  National  Uboratory.  NM.  43298-43302 
Meetings: 

Environmental  Management  Site-Specific  Advisory 

Board — 
Oak  Ridge  Reservation.  TN.  43302 

Environmantal  Protactlon  Agancy 

RULES 

Pesticide  programs: 

Cyhalofop-butyl;  correction,  43255-43256 
NonctS 

Pesticide.food.  and  feed  additive  petitions:,  43310-43314 
Pesticides;  emergency  exemptions,  etc.: 

Carbofuran,  43314-43316 

Fadaral  Aviation  Administration 

miLCS 

Airworthiness  directives: 

CFM  International.  43232-43234 

General  Electric  Co.;  correction.  43229-43230 

MD  HeUcopters.  Inc..  43227-43229 

Teledyne  Continental  Motors.  43230-43232 
NonctS 
Environmental  statements;  availability,  etc.: 

T.F.  Green  Airport.  RI;  scoping  meeting.  43382 
Meetings: 

RTCA  Inc..  43382-43383 
Passenger  facility  charges:  applications,  etc.: 

Snobomisb  County  Airport/Paine  Field.  WA.  43383 

Fadaral  Communlcatlona  Commlaalon 

RULIt 

Television  broadcasting: 
Cable  television  relay  service;  eligibility  requirements. 
43257-43263 
pnOPOSEO  RULES 
Radio  broadcasting: 
Broadcast  and  cable  EEO  rules  and  policies;  en  banc 
hearing.  43265 

Fadaral  Enargy  Ragulatory  Commlaalon 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Mt.  Camel  Cogen,  Inc..  et  al..  43303-43305 
San  Diego  Gas  &  Electric  Co.  et  al.,  43305 
Hydroelectric  applications,  43305-43307 
Meetings: 
Office  of  Energy  Projects  staff;  site  visit  to  St.  Lawrence- 
FDR  Power  Project.  43307 
National  Register  of  Historic  Places: 
Programmatic  agreement  for  managing' properties; 
restricted  service  list — 
Alabama  Power  Co..  43307-43309 
Practice  and  procedure: 

Off-the-record  communications.  43309 
Reports  and  guidance  documents;  availability,  etc.: 
Northeast  Independent  Systems  Operator;  Seams 
Resolution  timeline  and  report;  correction.  43309 
Applications,  hearings,  determinations,  etc.: 
ANR  Pipeline  Co.  et  al.  43302 


MDU  Resources  Group,  hic.  43302-43303 
Fadaral  Marttlma  Commlaalon 

NOTICES 

Agreements  filed,  etc.,  43316 

Ocean  transportation  intermediary  licenses: 

Air  Sea  Containers.  Inc..  et  al..  43316-43317 

Binex  Line  Corp..  et  al..  43317 

Trimex  Logistics.  Inc..  et  al..  43317-43318 

Fadaral  Raaarva  Syatam 

RULES 

Home  mortgage  disclosure  (Regulation  C): 

Miscellaneous  amendments;  staff  interpretation.  43218- 
43227 

Telephone  application  rule;  technical  amendment, 
43217-43218 
NOTICES 
Banks  and  bank  holding  companies: 

Change  in  bank  control.  43318 

Formations,  acquisitions,  and  mergers.  43318 
Privacy  Act: 

Systems  of  records,  43318-43320 

Food  and  Drug  AdmlnMratlon 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Chlortetracycline.  43248-43252 
Sponsor  name  and  address  changes — 
Church  k  Dwight  Co.,  Inc..  43247-43248 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  43323-43324 
Food  additive  petitions: 

Cyanotech  Corp..  43324-43325 
Food  for  human  consumption: 
Identity  standards  deviation;  market  testing  permits — 
Del  Monte  Corp..  43325 

Iceberg  Industries  Corp..  iceberg  water,  43325-43326 
Grants  and  cooperative  agreements;  availability,  etc.: 

Assuring  Radiation  Protection.  43326-43330 
Reports  and  guidance  documents;  availability,  etc.: 
Prescription  drug  samples:  donations  to  free  cUnics;  draft 

guidance.  43330-^3331 
Providing  regulatory  submissions  in  electronic  format; 

industry  guidance.  43331-43332 
Veterinary  Medicinal  Products.  International  Cooperation 
on  Harmonisation  of  Technical  Requirements  for 
Registration — 
Anthelmintics  effectiveness;  general  and  specific 
recommendations.  43332-43333 

Food  and  Nutrition  Sarvica 

RULES 

Child  nutrition  programs: 
Quid  and  Adult  Care  Program — 
Strengthen  program  integrity:  legislative  reform 
implementation.  43447-43494 

Food  SafMy  and  Inapactlon  Sarvica 

NOTICES 

Agency  information  collection  activities: 

.  Proposed  collection:  comment  request,  43271-43273 

Foraat  Sarvlea 

NOTICES 

Environmental  statements:  notice  of  intent: 
Manti-U  Sal  National  Forest.  LIT.  43273-43274 
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Mt.  Hood  National  Forest,  OR,  43274-43276 
Meetings: 

Resource  Advisory  Committees — 

Madera  County,  43276 

Siskiyou  County,  43276 

General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Claim  definition  and  termination  terms,  43512—43514 
Federal  Supply  Schedule  order  disputes  and  incidental 

items,  43513-43516 
Introduction,  43511-43513         -  .    ' 
Relocation  costs,  43515-43520 
■     Small  Entity  Compliance  Guide,  43520-43521 

Technical  amendments,  43519-43521 
PROPOSED  RULES 
Federal  Acquisition  Regulation  (FAR): 

Individuals  with  disabilities;  Section  508  contract 
clauses,  43523-43524 
NOTICES 

Federal  Acquisition  Regulation  (FAR):  . 

Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  43290- 
43291 

Government  Ethics  Office 

NOTICES 

Criminal  conflict  of  interest  statutes:  review,  43321 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Meetings: 
Vital  and  Health  Statistics  National  Committee,  43321 

Interior  Department 

See  National  Indian  Gaming  Commission 
NOTICES 
Meetings: 
Delaware  &  Lehigh  National  Heritage  Corridore 
Commission,  43337 

International  Trade  Administration 

NOTICES 
Antidumping: 
Folding  metal  tables  and  chairs  from — 

China,  43277-43278 
Fresh  tomatoes  from — 
Mexico,  43278-43280 
Export  trade  certificates  of  review,  43280—43281 
Grants  and  cooperative  agreements;  availability,  etc.: 
International  Buyers  Program;  domestic  trade  shows 
support  (FY  2004),  43281-43283 
Applications,  hearings,  determinations,  etc.: 
Cold-rolled  carbon  steel  flat  products  from — 
Netherlands,  43280 

Intamationai  Trade  Commlaalon 

NOTICES 

Import  investigations: 
Clay  target  throwing  machines  and  components  thereof, 

43337 
Integrated  circuits,  processes  for  making  same,  and 
products  containing  same.  43338-43340 


Polyethylene  terephthalate  film,  sheet,  and  strip  from — 

India  and  Taiwan.  43340 
Structural  steel  beams  from — 

Various  countries,  43340 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

NOTICES 

Pollution  control;  consent  judgments: 

Fruit  of  the  Loom,  Inc.,  43341 

Magnan,  Henry  J.,  43341 
Senior  Executive  Service: 

Performance  Review  Boards:  membership,  43341-43342 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  43383- 
43384 
Coastwise  trade  laws;  administrative  waivers;  deadline. 
43384-^3385 

Merit  Systems  Protection  Board 

NOTICES 

Opportunity  to  file  amicus  briefs: 
Abrahamsen,  Kevin  D.  v.  Department  of  Veterans,  43347- 
43349 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Claim  definition  and  termination  terms,  43512-43514 
Federal  Supply  Schedule  order  disputes  and  incidental 

items,  43513-43516 
Introduction,  43511-43513 
Relocation  costs,  43515-43520 
Small  Entity  Compliance  Guide,  43520-43521 
Technical  amendments,  43519-43521 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Individuals  with  disabilities;  Section  508  contract 
clauses,  43523-^3524 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  43290- 
43291 

National  Archives  and  Records  Administration 

RULES 

Public  availability  and  use: 

NARA  facilities;  addresses  and  hours,  43254—43255 
Technical  amendments,  43253—43254 
NOTICES 
Agency  records  schedules:  availability,  43350—43356 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 
Leadership  Initiatives  Advisory  Panel,  43356-43357 

National  Indian  Gaming  Commission 

RULES 

Management  contract  provisions: 
Minimum  internal  control  standards,  43389—43445 


VI 
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National  OcMnic  and  AtmoeptMrlc  Administration 

PROPOSeO  RULES 

Fishery  conservation  and  management: 
Atlantic  highly  migratory  species- 
Atlantic  bluefin  tuna.  43266-43269 
Magimuson-Stevens  Act  provisions — 
Domestic  fisheries;  exempted  fishing  permit 
applications.  43265-43266 
NOTICES 
Meetings: 
Gulf  of  Mexico  Fishery  Management  Council.  43283 

Permits: 
Marine  mammals.  43283-43285 

Nuclaar  Ragulatory  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  43357 
Submission  for  OMB  review;  comment  request.  43357- 
43358 

Applications,  hearings,  determinations,  etc.: 
Foster  Wheeler  Environmental  Corp.,  43358-43359 

Occupational  SafMy  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  43345-43347 

PubNc  Heami  Servica 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

Noncss 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  43359-43360 

SacurMaa  and  Exchange  Commlsalon 

RULES 

Securities: 
Security  futures  products  trading;  application  of  Federal 
securities  laws  provisions,  43234-43247 
NOTICES 

Meetings:  Sunshine  Act,  43363-43364 
Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  43364- 

43367 
Pacific  Exchange,  Inc.,  43367-43372 
Philadelphia  Stock  Exchange,  Inc.,  43372-43377 
Applications,  heatings,  determinations,  etc.: 
Jackson  National  Life  Insurance  Co.  of  New  York,  et  al.. 
43360-43363 

State  Depenment 

raOPOSED  RULES 

Exchange  Visitor  Program: 
Professor  and  research  scholar  participation,  43264- 
43265 
NOTICES 

Grants  and  cooperative  agreeinents;  availability,  etc.: 
Mexico;  post-secondary  educational  opportunities. 

43379-43382 
Mexico.  Central  America  and  the  Caribbean  Regional 
Educational  Advising  Coordinator  Program.  43377- 
43379 


Substance  AlHjee  and  Mental  Health  Servlcee 
Administration 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Brigham  and  Women's  Hospital.  Harvard  University, 

43333 
National  Families  in  Action.  Inc..  43333-43334 
Grants  and  cooperative  agreements;  availability,  etc.: 
Mental  Health  Services  Center — 
Targeted  Capacity  Expansion;  National  Technical 
Assistance  Center  for  Mental  Health  Services 
Needs  of  Older  Adults,  43334-43335 
National  Center  for  Child  Traumatic  Stress.  43335-43337 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Maritime  Administration 

See  Transportation  Statistics  Bureau 

Transportation  Statistics  Bureau 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Transportation  Statistics  Research  Program,  43385-43386 

Treasury  Department 

See  Alcohol.  Tobacco  and  Firearms  Bureau 
See  Customs  Service 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  4338ft- 
43387 


Separate  Parts  In  This  Issue 

Part  II 

Interior  Department.  National  Indian  Gaming  Commission. 
43389-43445 

Part  in 

Agricult\ue  Department.  Food  and  Nutrition  Service. 
43447-43494 

Part  IV  . 

Treasury  Department.  Alcohol.  Tobacco  and  Firearms 
Bureau.  43495-43509 


Defense  Department;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration. 
43511-43521 

PartVI 

Defense  Department;  General  Services  Admimstration; 
National  Aeronautics  and  Space  Administration, 
43523-43524 


Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  203 

[Regulation  C;  Dociwt  No.  R-1120] 

Home  Mortgage  Disclosure 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Board  is  publishing 
amendments  to  Regulation  C  (Home 
Mortgage  Disclosure).  The  amendments 
require  lenders  to  ask  applicants  their 
race  or  national  origin  and  sex  in 
applications  taken  by  telephone, 
conforming  the  telephone  application 
rule  to  the  rule  applicable  to  mail  and 
Internet  applications. 
DATES:  The  amendments  are  effective 
January  1.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Wood,  Counsel.  Kathleen  C.  Ryan, 
Senior  Attorney,  or  Dan  S.  Sokolov, 
Attorney,  Division  of  Consumer  and 
Community  Affairs.  Board  of  Governors 
of  the  Federal  Reserve  System, 
Washington,  DC  20551.  at  (202)  452- 
3667  or  (202)  452-2412.  For  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  on7y.  contact  (202)  263-4869. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Home  Mortgage  Disclosure  Act 
(HMDA)  requires  certain  depository  and 
for-profit  nondepository  institutions  to 
collect,  report,  and  publicly  disclose 
data  about  originations  and  purchases  of 
home  mortgage  and  home  improvement 
loans.  Institutions  must  also  report  data 
about  applications  that  do  not  result  in 
originations.  The  Board's  Regulation  C 
implements  HMDA. 

On  January  23,  2002.  the  Board 
approved  a  final  rule  amending 
Regulation  C,  effective  January  1.  2003. 
67  FR  7222.  February  15.  2002.  The 


Board  subsequently  delayed  the 
effective  date  of  the  amendments  from 
January  1,  2003.  until  January  1,  2004. 
67  FR  30771,  May  8,  2002. 

At  the  same  time  that  the  final  rule 
was  published,  the  Board  issued  a 
proposed  rule  for  comment  on  three 
items  related  to  the  final  rule:  (1)  The 
appropriate  thresholds  for  purposes  of 
reporting  pricing  data  on  loan 
originations;  (2)  whether  lenders  should 
report  lien  status;  and  (3)  whether 
lenders  should  be  required  to  ask 
applicants  for  monitoring  information 
on  ethnicity,  race,  and  sex  in 
applications  taken  entirely  by 
telephone.  67  FR  7252.  February  15, 
2002. 

The  Board  has  issued  a  final  rule, 
adopting  the  three  proposed  items,  in  a 
notice  published  elsewhere  in  today's 
Federal  Register.  For  reasons  discussed 
in  that  notice,  the  revised  rule  regarding 
the  collection  of  monitoring  information 
about  ethnicity,  race,  and  sex  is  effective 
as  of  January  1,  2003.  Because  the  final 
rule  published  today  amends  the 
revised  regulation — which  does  not  take 
effect  until  January  1,  2004 — the  Board 
is  publishing  a  rule  with  respect  to 
monitoring  information,  set  forth  in  this 
notice,  to  cover  the  period  fi-om  January 
1.  2003,  to  December  31,  2003.  The  rule 
amends  the  portions  of  the  current 
Appendices  A  and  B  to  Regulation  C 
that  set  forth  instructions  for  collecting 
monitoring  information  in  telephone 
applications. 

'Thus,  for  applications  taken 
beginning  January  1,  2003,  lenders  must 
ask  telephone  applicants  for  monitoring 
information  under  Appendix  A. 
Paragraph  V.D.2,  and  Appendix  B, 
Paragraph  I.B.4.,  as  revised  by  the  Board 
in  this  notice.  For  these  applications, 
lenders  must  use  the  race  or  national 
origin  categories  in  current  Appendix  A, 
Paragraph  V.D.3..  and  in  the  sample 
data  collection  form  in  current 
Appendix  B.  For  applications  taken  on 
or  after  January  1.  2004,  lenders  are 
required  to  ask  telephone  applicants  for 
monitoring  information  under 
Appendix  A,  Paragraph  I.D.2..  and 
Appendix  B,  Paragraph  II. A.,  as  revised 
in  the  notice  published  elsewhere  in 
today's  Federal  Register,  using  the 
.  revised  ethnicity  and  race  categories  in 
Appendix  A,  Paragraphs  I.D.3.  and  4.. 
and  the  sample  data  collection  form  in 
Appendix  B  approved  by  the  Board  on 
January  23.  2002. 


List  of  Subiects  in  12  CFR  Part  203 

Banks,  banking.  Mortgages,  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
Part  203  as  follows: 

PART  203— HOME  MORTGAGE 
DISCLOSURE  (REGULATION  C) 

1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  2801-2810. 

2.  Appendix  A  is  amended  by  revising 
Paragraph  V.D.2.  to  read  as  follows: 

Appendix  A  to  Part  203 — Form  and 
Instructions  for  Completion  of  HMDA 
Loan/Application  Register 

***** 

V.  Instructions  for  Completion  of  Loan/ 
Application  Register 

***** 

D.  Applicant  Information — Race  or 
National  Origin,  Sex.  and  Income 

***** 

2.  Mail,  Internet,  or  Telephone 
Applications.  All  loan  applications, 
including  applications  taken  by  mail. 
Internet,  or  telephone,  must  use  a  collection 
form  similar  to  that  shown  in  appendix  B 
regarding  race  or  national  origin  and  sex.  For 
applications  taken  by  telephone,  the 
information  in  the  collection  form  must  be 
stated  orally  by  the  lender,  except  for 
information  that  pertains  uniquely  to 
applications  taken  in  writing.  If  the  applicant 
does  not  provide  these  data  in  an  application 
taken  by  mail,  Internet  or  telephone,  enter 
the  code  for  "information  not  provided  by 
applicant  in  mail  or  telephone  application" 
speciHed  in  paragraphs  V.D.3.  and  4.  of  this 
appendix.  [See  appendix  B  for  complete 
information  on  the  collection  of  these  data  in 
mail,  Internet,  or  telephone  applications.) 
***** 

3.  Appendix  B  is  amended  by  revising 
paragraph  I.B.4.  to  read  as  follows: 

Appendix  B  to  Part  203 — Form  and 
Inistructions  for  Data  Collection  on  Race 
or  National  Origin  and  Sex 

***** 

I.  Instructions  on  collection  of  data  on  race 
or  national  origin  and  sex 

*  *         *         *         * 

B.  Procedures 

*  *         •         •         * 

4.  You  must  ask  the  applicant  for  this 
information  (but  you  cannot  require  the 
applicant  to  provide  it)  whether  the 
application  is  taken  in  person,  by  mail  or 
telephone,  or  on  the  Internet.  For 
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applications  taken  by  telephone,  the 
information  in  the  collection  form  must  be 
stated  orally  by  the  lender,  except  for  that 
information  which  pertains  uniquely  to 
applications  taken  in  writing.  You  need  not 
provide  the  data  when  you  take  an 
application  by  mail  or  telephone  or  on  the 
Internet,  if  the  applicant  fails  to  answer.  You 
should  indicate  whether  an  application  was 
received  by  mail,  telephone,  or  the  Internet, 
if  it  is  not  otherwise  evident  on  the  face  of 
the  application. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Secretary  of  the  Board  under  delegated 
authority.  lune  21.  2002, 
jennifiBr  f.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  02-16189  Filed  6-26-02;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[Regulation  C:  Dociiat  No.  R-1120] 

Home  Mortgage  Diacloaura 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action;  Final  rule;  staff  interpretation. 

summary:  The  Board  is  publishing 
amendments  to  Regulation  C  (Home 
Mortgage  Disclosure).  The  amendments 
estabUsh  the  thresholds  for  determining 
the  loans  for  which  financial 
institutions  must  report  loan  pricing 
data  (the  spread  between  the  annual 
percentage  rate  on  a  loan  and  the  jrield 
on  comparable  Treasury  securities)  as 
required  under  a  final  rule  approved  in 
January  2002;  the  thresholds  are  a 
spread  of  3  percentage  points  for  first- 
lien  loans  and  5  percentage  points  for 
subordinate-lien  loans.  The 
amendments  require  lenders  to  report 
the  lien  status  of  a  loan  or  application. 
The  amendments  also  require  that 
lenders  ask  applicants  their  ethnicity, 
race,  and  sex  in  applications  taken  by 
telephone;  this  monitoring  requirement 
is  made  applicable  as  of  January  1,  2003, 
through  a  rule  published  elsewhere  in 
today's  Federal  Register. 
DATES:  The  amendments  are  effective 
January  1,  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Wood.  Counsel,  Kathleen  C.  Ryan, 
Senior  Attorney,  or  Dan  S.  Sokolov, 
Attorney,  Division  of  Consumer  and 
Community  Affairs,  Board  of  Gbvemcrs 
of  the  Federal  Reserve  System, 
Washington.  DC  20551,  at  (202)  452- 
3667  or  (202)  452-2412.  For  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  (202)  263-4869. 


SUPPLEMENTARY  INFORMATION: 

I.  Badtground 

The  Home  Mortgage  Disclosure  Act 
(HMDA)  (12  U.S.C.  2801-2810)  has 
three  purposes.  One  is  to  provide  the 
public  and  government  officials  with 
data  that  will  help  show  whether 
lenders  are  serving  the  housing  needs  of 
the  neighborhoods  and  communities  in 
which  they  are  located.  A  second 
purpose  is  to  help  public  officials  target 
public  investment  to  promote  private 
investment  where  it  is  needed.  A  third 
purpose  is  to  provide  data  that  assist  in 
identifying  possible  discriminatory 
lending  patterns  and  enforcing 
antidiscrimination  statutes. 

HMDA  accordingly  requires  certain 
depository  and  for-profit  nondepository 
lenders  to  collect,  report,  and  publicly 
disclose  data  about  originations  and 
piirchases  of  loans  secured  by 
residential  real  property  and  of  home 
improvement  loans.  Lenders  must  also 
report  data  about  applications  that  did 
not  result  in  originations. 

The  Board's  Regulation  C  implements 
HMDA.  Regulation  C  generally  requires 
that  lenders  report  data  about: 

•  Each  application  or  loan,  including 
the  application  date:  the  action  taken 
and  the  date  of  that  action:  the  loan 
amount:  the  loan  type  and  purpose;  and, 
if  the  loan  is  sold,  the  type  of  purchaser; 

•  Each  applicant  or  horrower. 
including  ethnicity,  race,  sex,  and 
income;  and 

•  Each  property,  including  location 
and  occupancy  status. 

Lenders  report  this  information  to 
their  supervisory  agencies  on  an 
application-by-application  basis  using  a 
loan  application  register  format  (HMDA/ 
LAR).  Lenders  must  make  their  HMDA/ 
LARs — with  certain  fields  redacted  to 
preserve  applicants'  privacy — available 
to  the  public.  The  Federal  Financial 
Institutions  Examination  Coimcil 
(FFIEC),  acting  on  behalf  of  the 
supervisory  agencies,  compiles  the 
reported  information  and  prepares  an 
individual  disclosure  statement  for  each 
institution.  The  FFIEC  also  aggregates 
data  and  prepares  reports  for  all  lenders 
in  each  metropolitan  area  and  for  the 
nation.  These  disclosure  statements  and 
reports  are  available  to  the  public. 

On  January  23,  2002,  the  Board 
approved  amendments  to  Regulation  C 
after  a  comprehensive  review  of  the 
regulation.  67  FR  7222.  February  15, 
2002.  Among  other  things,  the  final  rule 
requires  lenders  to  report  the  spread 
between  the  APR  on  loans  and  the  yield 
on  Treasury  seciuities  with  comparable 
maturity  periods,  if  the  spread  meets  or 
exceeds  certain  thresholds  specified  by 
the  Board. 


At  the  same  time  that  the  final  rule 
was  published,  the  Board  issued  a 
proposed  rule  for  comment  on  whether 
thresholds  of  3  percentage  points  above 
the  yield  on  comparable  Treasiuy 
securities  for  first-lien  loans  and  5 
percentage  points  for  subordinate-lien 
loans  (which  generally  have  a  higher 
APR)  are  appropriate  thresholds  for 
identifying  the  loans  for  which  financial 
institutions  must  report  loan  pricing 
data.  67  FR  7252,  February  15,  2002. 
The  Board  also  proposed  to  require 
lenders  (1)  to  report  the  lien  status  on 
loans  and  applications  and  (2)  to  ask 
telephone  applicants  their  ethnicity, 
race,  and  sex. 

The  Board  received  approximately 
250  conunents  on  the  proposed  rule; 
commenters  were  generally  divided  on 
the  issues.  Industry  commenters 
provided  differing  views  on  the 
appropriate  thresholds  for  reporting 
pricing  data  and  on  the  biuden 
associated  with  reporting  lien  status. 
They  were  generally  opposed  to  the 
proposed  collection  of  applicants' 
ethnicity,  race,  and  sex  in  telephone 
applications. 

Commenters  representing  conmnmity 
groups,  researchers,  and  state,  local  and 
tribal  officials  generally  urged  the  Board 
to  require  lenders  to  report  pricing 
information  on  all  loans.  These 
commenters  supported  the  reporting  of 
lien  status  for  originations  and 
applications,  and  argued  for  extending 
the  requirement  to  purchased  loans. 
They  believed  that  lenders  should  be 
required  to  ask  for  applicants'  ethnicity, 
race,  and  sex  in  telephone  applications. 

Many  industry  commenters,  in 
addition  to  commenting  on  the 
proposed  rule,  also  requested  a  delay  in 
the  effective  date  of  the  final  rule 
published  on  February  15,  2002.  On 
May  2,  2002,  the  Board  delayed  the 
effective  date  of  the  final  rule  to  January 
1,  2004.  Lenders  must,  however,  use  the 
census  tract  numbers  and  corresponding 
geographic  areas  from  the  2000  Census 
for  all  applications  and  loans  recorded 
on  their  2003  HMDA/LAR  and  reported 
to  the  supervisory  agencies  by  March  1. 
2004.  67  FR  30771.  May  8,  2002. 

Industry  commenters  also  requested 
guidance  on  how  to  collect  and  report 
data  when  an  application  is  received 
before — and  final  action  is  taken  after- 
January  1.  2004,  the  effective  date  of  the 
revised  rule.  In  some  instances,  several 
months  may  elapse  between  application 
and  final  action,  and  applications  taken 
in  2003  may  not  be  acted  u[>on  until  ^ 
2004. 

Lenders  generally  must  comply  with 
the  revised  rules  for  all  applications 
upon  which  final  action  is  taken  on  and 
after  January  1,  2004.  The  Board  plans 
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to  issue  guidance  later  this  year  to 
alleviate  the  burden  on  lenders  to  "look 
back"  at  all  applications  taken  in  2003 
but  acted  on  in  2004.  For  example,  the 
Board  could  establish  that  for 
applications  taken  before  a  certain 
date — such  as  November  1 ,  2003 — a 
lender  would  not  be  required  to  use  the 
revised  rules. 

n.  Section4}y-Section  Analysis  of  the 
Final  Rule 

The  following  discussion  generally 
tracks  the  regulation  (including 
appendices)  as  amended  by  the  Board. 
Revisions  to  the  staff  commentary  are 
addressed  under  the  sections  of  the 
regulation  that  they  interpret. 

Section  203.2 — Definitions 

2(i)  Manufactured  Home 

Commenters  asked  whether  the 
definition  of  a  manufactured  home  in 
§  203. 2(i)  includes  modular,  panelized, 
and  pre-cut  homes.  The  definition  in 
§  203.2  refers  to  the  federal  building 
code  for  factory-built  housing 
established  by  the  Department  of 
Housing  and  Urban  Development 
(HUD).  The  HUD  code  requires 
generally  that  housing  be  essentially 
ready  for  occupancy  upon  leaving  the 
factory  and  being  transported  to  a 
building  site.  Modular  homes  that  meet 
all  of  the  HUD  code  standards  are 
included  in  the  definition  because  they 
are  ready  for  occupancy  upon  leaving 
the  factory.  Other  factory-built  homes, 
such  as  panelized  and  pre-cut  homes, 
generally  do  not  meet  the  HUD  code 
because  they  require  a  significant 
amount  of  construction  on  site  before 
they  are  ready  for  occupancy.  Loans  and 
applications  relating  to  manufactured 
homes  that  do  not  meet  the  HUD  code 
should  not  be  identified  as 
manufactured  housing  tmder  HMDA. 
Comment  203.2(i)-l  contains  this 
guidance. 

Section  203.4 — Compilation  of  Loan 
Data 

4(a)(12)  Rate  Spread  Information 

The  Board  proposed  a  reporting 
threshold  of  3  percentage  points  above 
the  yield  on  Treasury  securities  of 
comparable  maturity  for  first-lien  loans 
and  5  percentage  points  for  subordinate- 
lien  loans  (which  generally  have  a 
higher  APR).  The  thresholds  are 
intended  to  ensure,  to  the  extent 
possible,  that  pricing  data  for  higher- 
cost  loans  are  collected  and  disclosed. 
The  data  available  to  the  Board  when  it 
proposed  the  thresholds  indicated  that 
these  thresholds  would  exclude  the  vast 
majority  of  prime  loans  and  include  the 
vast  majority  of  other  loans.  The  Board 


solicited  comment  on  the  appropriate 
thresholds  before  finalizing  them. 
Information  on  the  following  specific 
issues  and  questions  was  also  solicited: 

•  Whether  the  rule  for  determining 
coverage  under  the  Home  Ownership 
and  Equity  Protection  Act  (HOEPA) 
should  be  used  to  determine  whether 
rate  spread  information  must  be 
reported  under  HMDA — specifically, 
whether  the  15th  day  of  the  month 
preceding  the  month  in  which  the 
application  for  the  loan  was  received 
should  be  used  for  determining  the  APR 
spread. 

•  The  proportion  of  loan  originations 
(by  number  of  loans)  reported  under 
HMDA  that  would  fall  above  and  below 
various  thresholds,  segregated  by  risk 
class  (for  example.  A,  A-minus,  and  B) 
and  lien  status. 

•  Circumstances  or  special  credit 
products  that  might  be  particularly 
subject  to  misclassification,  as  loans 
associated  with  a  higher  credit  risk  than 
prime  loans,  should  the  proposed 
thresholds  be  implemented.  For 
example,  are  there  product  lines  in 
which  loans'with  very  little  credit  risk 
nonetheless  have  high  APRs? 
Alternatively,  are  there  product  lines  in 
which  loans  with  relatively  high  credit 
risk  nonetheless  have  low  APRs? 

•  Is  the  2-percentage  point  difference 
between  the  proposed  thresholds  for 
first-  and  subordinate-lien  loans 
appropriate? 

Some  industry  commenters  supported 
the  thresholds  of  3  and  5  percentage 
points,  although  they  objected  to 
reporting  any  pricing  data.  These 
commenters  stated  that,  based  on  their 
experience,  the  tentative  thresholds 
would  exclude  nearly  all  prime  loans 
from  the  pricing-data  reporting.  Nearly 
all  industry  commenters — whether  or 
not  they  supported  thresholds  of  3  and 
5  percentage  points — indicated  that  a  2- 
percentage  point  difference  between 
thresholds  is  appropriate. 

Many  industry  commenters  argued 
that  the  proposed  thresholds  were  too 
low,  based  on  a  belief  that  the 
thresholds  would  capture  a  significant 
number  of  prime  loans.'Some 
commenters  stated  that  the  proposed 
thresholds  would  include  loans  that 
they  believe  cire  not  higher-priced  loans, 
for  example,  short-term  loans  with 
balloon  payments,  loans  involving 
manufactured  homes,  and  FHA-insured 
and  VA-guaranteed  loans.  These 
commenters  did  not,  however,  provide 
data  to  support  their  views.  Industry 
commenters  also  expressed  concern  that 
stigma  would  attach  to  loans  that  meet 
the  pricing  thresholds  and  that 
responsible  subprime  lending  would 
consequently  be  curtailed. 


Some  commenters  urged  the  Board  to 
adopt  the  thresholds  for  HOEPA 
coverage  (8  percentage  points  for  first- 
lien  loans  and  10  percentage  points  for 
subordinate-lien  loans)  for  reporting 
pricing  information  under  Regulation  C. 
Others  suggested  thresholds  of  5 
percentage  points  and  7  percentage 
points  for  first-  and  subordinate-lien 
loans,  respectively,  so  as  to  capture  only 
what  they  believe  to  be  higher-priced 
loans. 

In  addition  to  commenting  on  the 
proposed  thresholds,  many  industry 
commenters  urged  the  Board  to  reverse 
its  decision  to  require  lenders  to  report 
pricing  information  under  HMDA.  Some 
of  these  commenters  stated  that,  in  the 
alternative,  the  Board  should  allow 
lenders  the  option  of  reporting  the  APR 
on  a  loan  and  having  the  Board 
calculate  the  spread.  They  said  that 
reporting  the  spread  would  be  more 
burdensome  than  reporting  the  APR, 
because  lenders  do  not  track  the  yield 
on  Treasury  securities  and  may  have 
difficulty  obtaining  the  correct 
information  to  use  in  calculating  the 
spread.  Commenters  were  concerned 
that  lenders  could  make  inadvertent 
errors  in  calculating  the  spread  and.  if 
the  errors  were  pervasive,  could  incur 
the  costs  of  resubmission  of  HMDA  data 
or  civil  money  penalties. 

A  few  industry  commenters  urged  the 
Board  not  to  use  the  yield  on  Treasury 
securities  for  calculating  the  spread. 
They  suggested  that  lenders  be 
permitted  to  use  other  indices  for 
calculating  the  spread,  such  as  the 
LIBOR  (London  Inter-Bank  Offered  Rate) 
index,  that  they  said  play  a  more  direct 
role  in  their  pricing. 

Still  others — community  groups, 
researchers,  and  state,  local,  and  tribal 
officials — urged  the  Board  to  require 
pricing  information  on  all  loans 
reported  under  HMDA,  and  not  just 
those  that  meet  or  exceed  certain 
thresholds.  These  commenters  believed 
that  requiring  pricing  information  only 
on  higher-priced  loans  would  allow 
discrimination  and  other  abusive 
lending  practices  to  go  undetected  in 
the  prime  market.  Some  of  these 
commenters  also  argued  that  the  APR, 
and  not  the  spread,  should  be  reported 
to  facilitate  fair  lending  enforcement. 
Some  community  groups,  while 
preferring  pricing  information  on  all 
loans,  stated  that  the  thresholds  of  3  and 
5  percentage  points  were  appropriate. 

The  Board  is  adopting  the  proposed 
thresholds  of  3  and  5  percentage  points 
for  first-  and  subordinate-lien  loans, 
respectively.  In  January  2002,  the  Board 
adopted  the  requirement  to  report  the 
spread  only  for  loans  over  specific 
thresholds  in  order  to  adjust  pricing 
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data  for  changes  in  market  conditions 
over  time,  focus  on  higher-cost  loans, 
and  limit  reporting  burden  (because 
fewer  loans  would  be  subject  to  the 
reporting  requirement).  The  data 
supplied  by  commenters  tended  to 
confirm  the  data  available  to  the  Board 
indicating  that  the  proposed  thresholds 
would  avoid  capturing  the  vast  majority 
of  prime  loans  while  capturing  the  vast 
majority  of  other  loans. 

The  Board  believes  that  the  thresholds 
will  not  result  in  misclassification  of  the 
products  mentioned  by  some 
commenters — for  example,  FHA-insured 
loans,  VA-guaranteed  loans  and 
manufactured  home  loans.  While  the 
spread  on  many  manufactured  home 
loans  may  exceed  the  thresholds,  these 
loans  tend  to  have  elevated  credit  risk 
and  are  generally  not  considered  prime 
loans.  The  thresholds  should  exclude 
most  FHA-insured  Idans  and  VA- 
guaranteed  loans.  Moreover,  Regulation 
C  requires  lenders  to  distinguish  FHA 
and  VA  loans  from  other  loan  types  on 
their  HNffiA/LARs;  and  under  the  final 
rules,  lenders  will  also  be  required  to 
distinguish  loans  for  manufiictured 
homes  from  loans  for  site-built  homes. 
Thus,  even  if  these  loans  are 
misclassified  as  higher-priced  loans, 
data  users  can  treat  these  loans  as 
distinct  product  lines  in  their  analyses. 

The  Board  will  take  steps  to  minimize 
any  difficulties  lenders  may  have  in 
calctilating  the  spread  and  also  to 
minimize  the  risk  of  errors.  These  steps 
include  publishing  the  applicable 
Treasury  yields  for  common  maturity 
periods  on  the  FFIEC's  Internet  web  site, 
in  addition  to  making  the  information 
available  by  fax  upon  request.  Lenders 
will  be  required  to  use  only  the  rates 
published  by  the  Board — and  not  the  H- 
15  or  the  Treasury  auction  results, 
which  lenders  may  use  for  HOEPA 
purposes — to  ensure  consistent  and 
accurate  calculations  for  HMDA  data 
collection  and  reporting.  An  interactive 
tool  could  also  be  available  on  the 
FFIEC  Web  site  to  calculate  the  rate 
spread  for  a  loan,  based  on  information 
input  by  the  lender. 

The  final  regulation  approved  in 
January  set  an  "application  date"  rule 
for  determining  whether  the  rate  spread 
must  be  reported.  That  is,  lenders  would 
compare  the  APk  on  a  loan  at 
consummation  with  the  yield  on 
Treasury  securities  of  comparable 
maturity  as  of  the  15th  day  of  the  month 
preceding  the  month  in  which  the  loan 
application  was  received.  This  is  the 
rule  used  to  determine  HOEPA 
coverage.  The  Board  solicited  comment 
on  whether  HOEPA's  application  date 
rule  is  appropriate  in  calculating  the 
spread  for  HMDA  purposes. 


Many  industry  commenters,  including 
the  banking  trade  associations, 
supported  use  of  the  appUcation  date  for 
identifying  the  applicable  Treasury 
security  yield.  They  noted  that  adopting 
the  HOEPA  rule  wpuld  eaSe  compliance 
burden,  as  lenders  whose  loans  are 
covered  by  HOEPA  are  already  femiliar 
with  this  rule.  Other  industry 
commenters  suggested  that  the  "lock 
date,"  or  date  that  the  lender  sets  the 
interest  rate  for  the  loan,  would  residt 
in  a  more  accurate  determination  of 
whether  a  loan  was  a  prime  loan  or  a 
higher-priced  loan.  A  small  number  of 
industry  commenters  suggested  using 
the  date  of  origination  or 
consummation. 

The  Board  is  adopting  the  date  the 
final  interest  rate  is  set  as  the  date  for 
determining  the  yield  on  comparable 
Treasury  sectirities.  The  rule  provides 
that  lenders  use  the  l5th-of-the-month 
prior  to  the  date  the  final  rate  is  set.  For 
example,  if  the  lender  sets  the  interest 
rate  for  the  final  time  before  the  loan 
closing  on  September  3,  2004.  the 
relevant  date  for  use  of  the  Board's  table 
is  August  15,  2004;  if  the  lender  sets  the 
rate  for  the  final  time  before  closing  on 
September  17,  2004,  the  relevant  date  is 
September  IS.  2004.  If  the  rate  is  set  on 
September  15,  2004,  the  relevant  date  is 
September  15,  2004.  These  Instructions 
have  been  incorporated  into  Appendix 
A.  Paragraphs  I.G.I,  and  2. 

The  date  the  final  rate  is  set  more 
accurately  reflects  the  lender's  pricing 
decision  than  a  date  related  to  the  date 
of  application  or  to  the  date  of 
consummation.  A  date  related  to  the 
date  of  application  or  consummation 
might  reflect  a  different  rate 
environment  than  existed  when  the 
final  interest  rate  was  established,  and 
coxild  result  in  inacciirate  and 
misleading  data  for  periods  when 
interest  rates  are  volatile. 

Using  the  date  the  final  rate  is  set  may 
impose  additional  burden  on  some 
lenders.. as  many  lenders  do  not 
systematically  track  the  date  the  interest 
rate  is  set  or  locked.  In  contrast,  using 
the  HOEPA  rule  (a  date  measured  from 
the  application  date)  may  impose  less 
burden  on  lenders  that  currently  make 
HOEPA  loans  or  routinely  monitor  their 
loans  for  HOEPA  coverage  (although  it 
does  not  pose  that  advantage  for  lenders 
that  do  not  make  HOEPA  loans);  and  the 
dates  of  application  and  consummation 
also  may  be  less  burdensome  because 
these  dates  are  already  collected  and 
reported  under  HMDA.  On  balance, 
however,  the  Board  believes  that  the 
benefits  of  increasing  the  accuracy  of 
pricing  information  by  selecting  the  date 
the  final  interest  rate  is  set  outweigh  the 


compliance  burden  associated  with  the 
requirement. 

Section  4(a)(12)  is  also  modified  to 
clarify  that  lenders  must  report  the  rate 
spread  on  a  loan  if  the  spread  equals  or 
exceeds  the  thresholds.  This  change 
conforms  the  regulation  to  the 
instructions  for  reporting  rate-spread 
information  in  Appendix  A,  Paragraph 
I.G.I. 

4(aHl4)  Lien  Status 

The  Board  proposed  to  require 
lenders  to  report  whether  a  loan  is  or 
would  be  (1)  secxued  by  a  first  Uen  on 
a  dwelling;  (2)  secured  by  a  subordinate 
lien  on  a  dwelling;  or  (3)  not  secured  by 
a  lien  on  a  dwelling.  The  Board  solicited 
comment  on  these  reporting  categories 
(and  also  on  whether  reporting  of  lien 
status  should  be  required  for  purchased 
loans).  Data  on  lien  status  may  help 
explain  some  pricing  disparities, 
because  interest  rates,  and  therefore 
APRs.  vary  according  to  lien  status. 
Rates  on  first-lien  loans  are  generally 
lower  than  rates  on  subordinate-lien  or 
unsecured  loans.  In  addition,  lien  status 
would  enable  data  users  to  better 
analyze  information  on  secured  and 
unsecured  home  improvement  loans. 

Most  industry  commenters — although 
opposed  generally  to  reporting  more 
data  under  HMDA— stated  that  lien 
status  was  closely  linked  to  pricing  and 
that  it  would  not  be  unduly  burdensome 
for  them  to  report  this  information  for 
originations  on  their  HMDA/LAR.  Most 
inmistry  commenters.  however, 
opposed  a  requirement  to  collect  and 
report  these  data  for  purchased  loans, 
because  they  believe  the  additional 
burden  is  not  warranted.  Some 
commenters  stated  that  lien  status 
should  not  be  required  for  applications 
that  do  not  result  in  loans;  they 
suggested  that  an  application  might  be 
denied  before  the  lender  knows  what 
the  lien  status  of  the  loan  would  have 

been. 

Other  industry  commenters  opposed 
the  requirement  to  report  lien  status 
even  for  originations  as  unduly 
burdensome.  These  conunenters  stated 
that  while  they  know  when  a  loan  they 
make  is  secitfed,  they  often  do  not  know 
their  lien  position  with  certainty.  They 
were  concerned  that  a  final  rule  would 
require  title  searches  for  all  reportable 
loans.  Some  commenters  stated  that 
they  generally  assume  they  will  have  a 
first  lien  for  all  home  purchase 
applications  and  loans;  but  for  other 
home  mortgages,  often  they  do  not  know 
their  lien  position  even  if  the  loan  is 
originated,  and  base  their  pricing 
decisions  on  the  assumption  that  they 
will  have  a  subordinate  lien.  A  few 
commenters  suggested  that  the  Board 
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should  allow  lenders  to  report  lien 
status  based  on  these  assumptions. 

Community  groups,  researchers,  and 
state,  local,  and  tribeil  officials  stated 
that  lien  status  was  critical  to 
interpreting  pricing  data  and 
distinguishing  secured  from  unsecured 
home  improvement  loans,  and  many 
argued  that  lien  status  should  be 
reported  for  purchased  loans  as  well. 
Some  of  these  commenters  suggested 
that  the  data  collection  might  serve  to 
deter  lenders  from  persuading 
consumers  to  consolidate  a  small  first 
mortgage  and  unsecured  debt  into  a  new 
first  mortgage  (when  a  second  mortgage 
or  an  unsecured  loan  might  be  more  in 
the  consumer's  interest).  Some  also 
stated  that  data  on  lien  status  for 
purchased  loans  would  facilitate 
monitoring  of  the  activities  of  subprime 
lenders  that  purchase  loans  which  may 
be  unfairly  priced,  and  for  which  little 
data  are  available. 

The  final  rule  requires  lenders  to 
report  lien  status  on  applications  and 
originations,  but  not  on  purchased 
loans.  Conforming  changes  have  been 
made  to  the  HMDA/LAR  and  the 
HMDA/LAR  Code  Sheet  in  Appendix  A. 
Lien  status  on  loan  originations  will 
help  the  public  and  the  agencies 
interpret  the  pricing  information. 
Collecting  lien  status  on  loan 
originations  will  enable  data  users  to 
difierentiate  between  secured  and 
unsecured  home  improvement  loans, 
and  will  facilitate  fair  lending  data 
analysis. 

Lien  status  for  applications  that  do 
not  result  in  originations  is  also 
important  information  in  the  analysis  of 
acceptance  and  denial  ratios  for 
borrowers  of  difiierent  races.  Disparities 
by  race  or  ethnicity  in  acceptance  and 
denial  ratios  that  initially  suggest 
unlawful  discrimination  are  often 
explained  by  differences  in  the  lien 
status  of  the  loan  for  which  application 
was  made,  but  only  after  significant 
effort  is  expended  to  retrieve 
information  on  lien  status  from 
individual  loan  files. 

Lenders  are  required  to  report  the  lien 
status  according  to  the  best  information 
readily  available  to  them  at  the  time 
final  action  is  taken  on  an  application. 
A  conunent  has  been  added  to  the  staff 
conunentary,  clarifying  that  Regulation 
C  does  not  require  lenders  to  conduct 
title  searches  solely  for  HMDA  reporting 
purposes.  Lenders  may  rely  on  the  title 
search  they  routinely  require  for  home 
purchase  loans;  lenders  may  also  rely  on 
other  information  readily  available  to 
them  and  that  they  reasonably  believe  to 
be  acciuate,  such  as  the  applicant's 
credit  report  or  the  applicant's 
statement  on  the  application.  For 


example,  a  lender  would  report  a  loan 
origination  as  secured  by  a  subordinate 
lien  if  the  application  states  that  there 
is  a  mortgage  on  the  property  (and  the 
mortgage  will  not  be  paid  oif  as  part  of 
the  transaction).  If  the  same  application 
did  not  result  in  an  origination — for 
example,  because  the  application  is 
denied  or  withdrawn — the  lender  would 
report  the  application  as  an  application 
for  a  subordinate-lien  loan. 

The  final  rule  does  not  require  lenders 
to  collect  and  report  lien  status  for  loans 
that  they  purchase.  Pricing  information 
is  not  required  for  purchased  loans,  nor 
is  information  on  ethnicity,  race,  and 
sex.  Thus,  the  utility  of  lien-status  data 
on  purchased  loans  would  be  limited 
and  would  not  justify  the  additional 
reporting  burden. 

'  Appendix  A  to  Part  203 — Form  and 
Instructions  for  Completion  of  HMDA 
Loan/ Application  Register 

In  the  final  rules,  the  instructions  for 
completing  the  HMDA/LAR  provide 
three  codes  for  indicating  whether  a 
loan  or  application  relates  to  a 
preapproval  request  as  defined  in 
§  203.2(b).  Codes  1  and  2  indicate 
whether  a  preapproval  for  a  home 
purchase  loan  was  requested.  Because 
only  preapprovals  for  home  purchase 
loans  are  covered  under  the  final  rule, 
lenders  use  code  3,  "not  applicable,"  for 
refinancings  and  home  improvement 
loans  and  applications  and  for 
purchased  loans  of  any  type. 
Commenters  asked  what  code  should  be 
used  for  home  purchase  applications 
and  loans  if  a  lender  does  not  have  a 
preapproval  program  as  defined  in 
§  203.2(b).  Appendix  A  has  been 
changed  to  clarify  that  code  3  should  be 
used  for  home  purchase  loans  and 
applications  if  the  lender  does  not  offer 
covered  preapprovals. 

Instructions  for  calculating  the  rate 
spread  and  for  reporting  lien  status  have 
been  added  to  Appendix  A,  as  discussed 
above  under  §§  203.4(a)(12)  and  (14). 
The  HMDA/LAR  and  the  HMDA/LAR 
Code  Sheet  have  been  modified  to 
reflect  the  requirement  in  §  203.4(a)(14) 
to  report  lien  status.  Appendix  A  has 
also  been  modified  to  reflect  the  revised 
rules  regarding  collection  of  ethnicity, 
race,  and  sex  in  applications  taken  by 
telephone,  discussed  under  Appendix  B 
below. 

Appendix  B  to  Part  203 — Form  and 
Instructions  for  Data  Collection  on 
Ethnicity,  Race,  and  Sex 

The  Board  proposed  to  conform  the 
telephone  application  rule  regarding 
ethnicity,  race,  and  sex  to  the  rule 
applicable  to  mail  and  Internet  - 
applications.  There  has  been  a 


substantial  decline  in  response  rates 
regarding  race  and  ethnicity.  From  1993 
to  2000.  the  proportion  of  home 
mortgage  loan  applications  of  all  tj'pes 
with  missing  race  or  ethnicity  data 
increased  fit>m  about  8  percent  to  about 
28  percent.  (Missing  data  about  the 
applicant's  sex  have  increased  in  a 
similar  fashion.)  At  least  part  of  this 
decline  may  be  explained  by  an 
apparent  increase  in  lenders'  use  of  the 
telephone  to  take  applications.  The 
Boaid  solicited  comment  on  the  benefits 
and  burdens  of  this  proposal. 

Commenters  were  divided  on  whether 
lenders  should  be  required  to  ask  for 
ethnicity,  race,  and  sex  in  telephone 
applications.  Community  groups, 
researchers,  and  state,  local,  and  tribal 
.  officials  urged  the  Board  to  require 
lenders  to  ask  for  such  information  on 
telephone  applications.  Many  of  these 
commenters  pointed  out  that  without 
the  information,  fair  lending  analyses 
based  on  HMDA  data  are  less  effective. 
These  commenters  also  believe  that  the 
number  of  applications  taken  by 
telephone  will  continue  to  grow  and, 
thus,  that  the  rate  of  applications  and 
loans  missing  information  about 
ethnicity,  race,  and  sex  will  increase  as 
well.  Some  industry  commenters 
supported  the  proposal,  stating  that  it 
was  simpler  to  have  one  rule  on 
collection  of  ethnicity,  race,  and  sex  that 
applies  regardless  of  the  manner  in 
which  an  application  is  taken. 

On  the  other  hand,  many  other 
industry  commenters  opposed  the 
proposal  because  they  believe  that 
applicants  will  resent  the  intrusion  into 
an  area  they  regard  as  confidential  or 
sensitive.  Some  commenters  believe  that 
applicants  will  fear  discrimination,  and 
will  not  pursue  an  application,  will 
refuse  to  supply  the  information,  or  will 
supply  incorrect  information.  Still 
others  said  that  requiring  lenders  to  ask 
for  information  about  ethnicity,  race, 
and  sex  would  raise  the  cost  of  taking 
telephone  applications.  A  few 
conunenters  asked  the  Board  to  provide 
a  script  for  requesting  the  information  in 
telephone  applications. 

Tne  final  rule  requires  lenders  to  ask 
for  applicants'  ethnicit>',  race,  and  sex 
in  telephone  applications.  This 
amendment  will  serve  the  fair  lending 
enforcement  purpose  of  HMDA  by 
improving  the  data  obtained  on 
ethnicity,  race,  and  sex;  the  Board 
believes  this  benefit  outweighs  the  costs 
of  compliance. 

The  Board  is  making  the  amended 
rule  applicable  as  of  January  1,  2003, 
through  a  rule  published  elsewhere  in 
today's  Federal  Register.  Although  for 
at  least  some  lenders  the  cost  of 
implementing  the  telephone  rule  in 


43222  Federal  Register /Vol.  67.  No.  124 /Thursday.  June  27.  2002 /Rules  and  Regulations 


2003  may  be  somewhat  greater  than  the 
cost  of  implementing  it  in  2004,  the 
Board  believes  that  the  cost  difference  is 
justified  by  the  need  to  try  to  stem  the 
increasing  rate  of  missing  data. 

The  final  rule  conforms  the 
procedures  for  requesting  applicant 
information  in  telephone  applications  to 
those  for  applications  taken  by  mail  or 
on  the  Internet.  Generally,  loan 
applicants  must  be  advised  that 
requesting  information  about  ethnicity, 
race,  and  sex  is  mandated  by  the  federal 
government  to  assist  in  the  enforcement 
of  fair  lending  laws.  In  addition, 
applicants  must  be  advised  that  the 
lenders  are  prohibited  from 
discriminating  on  the  basis  of  the 
information  provided,  or  on  the  basis  of 
the  applicant's  choosing  to  provide  or 
not  provide  the  information. 

For  applications  taken  begirming 
January  1,  2003,  lenders  are  required  to 
ask  telephone  applicants  for  monitoring 
information  using  the  national  origin  or 
race  categories  in  the  current 
Appendices  A  and  B,  as  set  forth  in  a 
notice  published  elsewhere  in  today's 
Federal  Eegiiter.  For  applications  taken 
by  telephone  on  or  after  January  1,  2004, 
lenders  are  reqmred  to  ask  for 
monitoring  information  using  the 
ethnicity  and  race  categories  in  revised 
Appendices  A  and  B. 

m.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  rule  under  the  authority 
delegated  to  the  Board  by  the  Office  of 
Management  and  Budget.  The  Federal 
Reserve  may  not  conduct  or  sponsor, 
and  an  organization  is  not  required  to 
respond  to,  this  information  collection 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
number  is  7100-0247  for  the  Fedmal 
Reserve's  information  collection  under 
Regulation  C. 

'The  mandatory  collection  of 
information  that  is  revised  by  this 
rulemaking  is  found  in  12  CFR  part  203, 
which  implements  12  U.S.C.  2801- 
2810.  Public  officials  use  this 
information  to  determine  whether 
financial  institutions  are  serving  the 
housing  needs  of  their  communities;  to 
help  target  public  investment  to 
promote  private  investment  where  it  is 
needed;  and  to  identify  possible 
discriminatory  lending  patterns  for 
enforcement  of  antidiscrimination 
statutes. 

The  respondents  are  all  financial 
institutions,  depositories  and  non- 
depositories,  that  meet  the  tests  for 
coverage  under  the  regulation. 
Depository  institutions  with  offices  in 


metropolitan  areas  whose  assets  are 
below  an  asset  size  threshold  (currently 
$32  million)  that  adjusts  yearly  are  not 
required  to  comply.  Under  the 
Paperwork  Reduction  Act  the  Federal 
Reserve  accounts  for  the  burden  of  the 
paperwork  associated  with  the 
regulation  only  for  state  member  banks, 
their  subsidiaries,  subsidiaries  of  bank 
holding  companies,  U.S.  branches  and 
agencies  of  foreign  banks  (other  than 
federal  branches,  federal  agencies,  and 
insured  state  branches  of  foreign  banks), 
commercial  lending  companies  owned 
or  controlled  by  foreign  banks,  and 
organizations  operating  under  section 
25  or  25A  of  the  Federal  Reserve  Act  (12 
U.S.C.  601-604a:  611-631).  Other 
fiederal  agencies  accoimt  for  the 
paperwork  burden  for  the  institutions 
they  supervise.  Respondents  must 
maintain  their  HMDA/LARs  and 
modified  HMDA/LARs  for  three  years, 
and  their  disclosure  statements  for  five 
years. 

The  final  rule  has  three  principal 
elements.  In  January  2002,  the  Board 
approved  several  amendments  to 
Regulation  C,  including  one  that 
requires  lenders  to  report  the  spread 
between  the  APR  on  a  loan  and  the 
yield  on  Treasury  securities  of 
comparable  maturity  when  the  spread 
exceeds  a  certain  threshold.  The  final 
nde  sets  the  reporting  threshold  (which 
depends  on  lien  status)  at  the  level 
proposed  by  the  Board  in  January  2002. 
Ilie  final  rule  also  adds  a  field  to  the 
HMDA/LAR  for  lien  status,  which  must 
be  reported  for  loans  and  applications, 
but  not  for  purchased  loans.  Finally,  the 
final  rule  requires  lenders  to  ask 
telephone  applicants  their  ethnicity, 
race,  and  sex.  The  public  comments  on 
these  issues  are  summarized  above  in 
the  SUPm-EMENTARY  MFORMATION. 

When  the  Board  adopted  the  January 
2002  amendments,  it  estimated  the 
aimual  biuden  for  the  information 
collection  as  varying  from  12  to  12.000 
hours,  averaging  242  hours  for  state 
member  banks  and  192  hours  for 
mortgage  banking  subsidiaries  and  other 
respondents.  (These  estimates  were 
based  on  the  number  of  HMDA  data 
submissions  by  Federal  Reserve 
supervised  respondents  that  were  ' 
required  to  report  calendar  year  2000 
data  in  March  2001.)  Two  items  in  the 
present  amendments  will  increase  the 
annual  burden:  The  requirement  to 
report  lien  status  and  the  requirement  to 
asK  telephone  applicants  their  ethnicity, 
race,  and  sex.  Tne  Board  estimates  that 
the  addition  of  these  two  items  will 
increase  the  burden  by  7  percent. 
Accordingly,  the  Board  estimates  that 
the  annual  burden  for  the  information 
collection  varies  from  13  to  12.840 


hours  per  institution,  averaging  260 
hours  for  state  member  banks  and  200 
hours  for  mortgage  banking  subsidiaries 
and  other  respondents.  Therefore,  the 
annual  burden  of  the  information 
collection  imder  Regulation  C  is 
estimated  to  be  approximately  155,000 
total  annual  hours  for  Federal  Reserve 
supervised  respondents. 

The  present  rule  changes  will  also 
cause  respondents  to  incur  a  modest 
programming  cost  in  addition  to  the 
programming  cost  associated  with  the 
January  2002  amendments.  In 
particular,  institutions  will  have  to 
program  their  systems  to  add  a  new 
field  to  the  HMDA/LAR  for  lien  status; 
and  institutions  that  do  not  now  collect 
ethnicity,  race,  and  sex  on  telephone 
applications  may  have  to  reprogram 
their  systems  to  enable  such  collection. 
The  Board  believes  that  these  additional 
costs  will  fit  within  the  broad  cost 
ranges  the  Board  estimated  applied  to 
the  January  2002  amendments.  For 
convenience,  those  ranges  are 
reproduced  here:  Institutions  that  use 
vendor-provided  software  systems  (the 
bulk  of  reporting  institutions)  will  face 
costs  averaging  around  $2,00O-$5,000; 
institutions  that  purchase  and  adapt  off- 
the-shelf  applications  will  foce  costs 
averaging  between  $20,0OO-$50,OOO; 
and  institutions  that  use  mainframe 
systems  (the  largest  institutions)  will 
foce  costs  averaging  between  $120,000- 
$270,000.  Using  the  maximum  cost  for 
each  of  the  three  ranges  to  calculate  a 
weighted  average,  it  is  estimated  that 
the  average  covered  financial  institution 
will  incur  a  total  cost  from  the  January 
2002  amendments  and  the  present 
amendments  of  approximately  $17,500. 

The  Board's  Legal  Division  has 
determined  that  HMDA  data  collection 
and  reporting  are  required  by  law; 
completion  of  the  loan/application 
register,  submission  to  the  Federal 
Reserve,  and  disclosure  to  the  public 
upon  request  are  mandatory.  After  the 
data  are  redacted  as  required  by  the 
statute  and  regulation,  they  are  made 
publicly  available  and  are  not 
considered  confidential.  Data  that  the 
statute  and  regulation  require  be 
redacted  (loan  number,  date  the 
application  is  received,  and  the  date  the 
action  is  taken)  are  given  confidential 
treatment  under  exemption  6  of  the 
Freedom  of  Information  Act  (S  U.S.C. 
552(b)(6)). 

The  Board  has  a  continuing  interest  in 
the  pubUc's  opinions  of  its  collections 
of  information.  At  any  time,  comments 
regarding  the  burden  estimate,  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  may  be  sent  to: 
Secretary.  Board  of  Governors  of  the 
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Federal  Reserve  System.  20th  and  C 
Streets.  NW.,  Washington,  DC  20551; 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(7100-0247),  Washington,  DC  20503. 

rv.  Regulatory  Flexibility  Analysis 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (3  U.S.C. 
604(a)),  the  Board  has  prepared  a  final 
regulatory  analysis  of  these  revisions.  A 
copy  of  the  analysis  may  be  obtained 
frt)m  Publications  Services,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  at  (202) 
452-3245.  A  summary  of  the  analysis 
follows. 

The  final  rule  is  a  consequence  of 
Board  policy  to  review  its  regulations 
periodically  and  a  desire  to  update  the 
regulation  to  reflect  mortgage  markets 
more  clearly  and  enhance  consumer 
protection. 

The  Board  received  no  comments 
specifically  responding  to  the  initial 
regulatory  analysis  published  in 
conjunction  with  the  proposed  rule.  As 
discussed  in  Sections  I  and  II,  however, 
some  comments  the  Board  received 
discussed  the  burden  arising  from 
particular  aspects  of  the  proposed  rule. 
Such  comments  are  summarized 
throughout  Sections  I  and  II,  as  are  the 
Board's  responses.  Section  II  also 
discusses  alternative  measures  the 
Board  considered. 

The  changes  under  the  final  rule 
require  more  data  on  certain  covered 
transactions.  Some  of  the  changes  will 
affect  all  institutions  currently  within 
the  scope  of  the  regulation,  including 
covered  small  institutions;  others  will 
affect  only  certain  institutions, 
depending  upon  the  interest  rates  and 
fees  they  charge  and  on  whether  they 
take  applications  by  telephone. 

It  is  difficult  to  quantify  the  benefits 
and  costs  associated  with  the  final  rule. 
The  new  information  will  provide  data 
to  help  identify  possible  discriminatory 
lending  patterns  and  assist  regulators  in 
conducting  examinations  under  the 
Community  Reinvestment  Act  and  other 
laws.  Additional  data  on  covered 
transactions  will  allow  for  more  precise 
differentiation  among  loan  products  and 
reduce  the  potential  bias  that  results 
when  dissimilar  loan  products  are 
jointly  classified.  The  data  will  also 
help  inform  the  public  about 
developments  in  the  mortgage  market  by 
revealing  pricing  information  on  higher- 
cost  home  loans,  and  improve  local 
governments'  ability  to  use  HMDA  data 
to  help  guide  local  investments.  More 
complete  data  about  applicant 
characteristics  in  telephone  applications 
will  improve  fair  lending  analysis. 


Although  the  final  rule  offers  a 
number  of  benefits,  it  also  will  require 
covered  lenders,  including  small 
institutions,  to  change  their  current 
procedures  and  systems  for  collecting 
and  reporting  required  data.  The  Boaurd 
believes  the  benefits  outweigh  these 
added  costs. 

List  of  Subjects  in  12  CFR  Part  203 

Banks,  Banking,  Mortgages,  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  203  as  follows: 

PART  203— HOME  MORTGAGE 
DISCLOSURE  (REGULATION  C) 

•  1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  2801-2810. 

2.  Section  203.4  is  amended  by: 

a.  Revising  paragraph  (a)(12);  and 

b.  Adding  a  new  paragraph  (a)(14). 

§203.4    Compilation  of  loan  data. 

(a)  Data  format  and  itemization. 

*  *  • 

(12)  For  originated  loans  subject  to 
Regulation  Z.  12  CFR  part  226,  the 
difference  between  the  loan's  aimual 
percentage  rate  (APR)  and  the  yield  on 
Treasury  securities  having  comparable 
periods  of  maturity,  if  that  difference  is 
equal  to  or  greater  than  3  percentage 
points  for  loans  secured  by  a  first  lien 
on  a  dwelling,  or  equal  to  or  greater  than 
5  percentage  points  for  loans  secured  by 
a  subordinate  lien  on  a  dwelling.  The 
lender  shall  use  the  yield  on  Treasury 
securities  as  of  the  15th  day  of  the 
preceding  month  if  the  rate  is  set 
between  the  1st  and  the  14th  day  of  the 
month  and  as  of  the  15th  day  of  the 
current  month  if  the  rate  is  set  on  or 
after  the  15th  day,  as  prescribed  in 
appendix  A  to  this  part. 
***** 

(14)  The  lien  status  of  the  loan  or 
application  (first  lien,  subordinate  lien, 
or  not  secured  by  a  lien  on  a  dwelling). 

***** 

3.  Appendix  A  is  amended  by: 

a.  Revising  paragraph  I.A.8.; 

b.  Revising  paragraph  I.D.2.; 

c.  Revising  paragraph  I.G.I. ; 

d.  Redesignating  paragraph  I.G.2.  as 
paragraph  I.G.3.  and  adding  a  new 
paragraph  I.G.2.; 

e.  Adding  a  new  paragraph  I.H.; 

f.  Revising  the  Loan/Application 
Register;  and 

g.  Revising  the  Loan/ Application 
Register  Code  Sheet. 


Appendix  A  to  Part  203 — ^Form  and 
Inirtructions  for  Completion  of  HMDA 
Loan/Application  Register 


I.  Instructions  for  Completion  of  Loan/ 
Application  Register 

***** 

A.  Application  or  Loan  Information 

***** 

8.  Request  for  Preapproval  of  a  Home 
Purchase  Loan 

Indicate  whether  the  application  or  loan 
involved  a  request  for  preapproval  of  a  home 
purchase  loan  by  entering  the  applicable 
code  from  the  following: 

Code  1 — Preapproval  requested 
Code  2 — Preapproval  not  requested 
Code  3 — Not  applicable 

a.  Enter  code  2  if  your  institution  has  a 
covered  preapproval  program  but  the 
applicant  does  not  request  a  preapproval. 

b.  Enter  code  3  if  your  institution  does  not 
have  a  preapproval  program  as  defined  in 
§203.20)). 

c.  Enter  code  3  for  applications  or  loans  for 
home  improvement  or  refinancing,  and  for 
purchased  loans. 

*         •         •         •         * 

D.  Applicant  Information — Ethnicity,  Race, 
Sex,  and  Income 

***** 

2.  Mail,  Internet,  or  Telephone 
Applications.  All  loan  applications, 
including  applications  taken  by  mail, 
Internet,  or  telephone  must  use  a  collection 
form  similar  to  that  shown  in  appendix  B 
regarding  ethnicity,  race,  and  sex.  For 
applications  taken  by  telephone,  the 
information  in  the  collection  form  must  be 
stated  orally  by  the  lender,  except  for 
information  that  pertains  uniquely  to 
applications  taken  in  writing.  If  the  applicant 
does  not  provide  these  data  in  an  application 
taken  by  mail  or  telephone  or  on  the  Internet, 
enter  the  code  for  "information  not  provided 
by  applicant  in  mail,  Internet,  or  telephone 
application"  specified  in  paragraphs  I.D.3., 
4.,  and  5.  of  this  appendix.  (See  appendix  B 
for  complete  information  on  the  collection  of 
these  data  in  mail,  Internet,  or  telephone 
applications.) 
***** 

G.  Pricing-Related  Data 

1 .  Rate  Spread 

a.  For  a  home  purchase  loan,  a  refinancing, 
or  a  dwelling-secured  home  improvement 
loan  that  you  originated,  report  the  spread 
between  the  annual  percentage  rate  (APR) 
and  the  applicable  Treasury'  yield  if  the 
spread  is  equal  to  or  greater  than  3 
percentage  points  for  first-lien  loans  or  5 
percentage  points  for  subordinate-lien  loans. 
To  determine  whether  the  rate  spread  meets 
this  threshold,  use  the  Treasury  yield  for 
securities  of  a  comparable  period  of  maturity 
as  of  the  15th  day  of  a  given  month, 
depending  on  when  the  interest  rate  was  set, 
and  use  the  APR  for  the  loan,  as  calculated 
and  disclosed  to  the  consumer  under 
§§226.6  or  226.18  of  Regulation  Z  (12  CFR 
part  226).  Use  the  15th  day  of  a  given  month 
for  any  loan  on  which  the  interest  rate  was 
set  on  or  after  that  15th  day  through  the  14th 
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day  of  the  next  month.  (For  example,  if  the 
rate  is  set  on  September  17.  2004,  use  the 
Treasury  yield  as  of  September  15,  2004:  if 
the  interest  rate  is  set  on  September  3,  2004, 
use  the  Treasury  yield  as  of  August  15,  2004). 
To  determine  the  applicable  Treasury 
security  yield,  the  financial  institution  must 
use  the  table  published  on  the  FFIEC's  Web 
site  {http://www.ffiec.gov/hmda)  entitled 
"Treasury  Securities  of  Comparable  Maturity 
under  Regulation  C." 

b.  If  the  loan  is  not  subject  to  Regulation 
Z,  or  is  a  home  improvement  loan  that  is  not 
dwelling-secured,  or  is  a  loan  that  you 
purchased,  enter  "NA." 

c.  Enter  "NA"  in  the  case  of  an  application 
that  does  not  result  in  a  loan  origination. 

d.  Enter  the  rate  spread  to  two  decimal 
places,  and  use  a  leading  zero.  For  example, 
enter  03.29.  If  the  difference  between  the 
APR  and  the  Treasury  yield  is  a  figure  with 
more  than  two  decimal  places,  round  the 


figure  or  truncate  the  digits  beyond  two 
decimal  places. 

e.  If  the  difference  between  the  APR  and 
the  Treasury  yield  is  less  than  3  percentage 
points  for  a  first-lien  loan  and  less  than  5 
percentage  points  for  a  subordinate-lien  loan, 
enter  "NA." 

2.  Date  the  interest  rate  was  set.  The 
relevant  date  to  use  to  determine  the 
Treasury  yield  is  the  date  on  which  the  loan's 
interest  rate  was  set  by  the  financial 
institution  for  the  final  time  before  closing. 
If  an  interest  rate  is  set  pursuant  to  a  "lock- 
in"  agreement  between  the  lender  and  the 
borrower,  then  the  date  on  which  the 
agreement  fixes  the  interest  rate  is  the  date 
the  rate  was  set.  If  a  rate  is  re-set  after  a  lock- 
in  agreement  is  executed  (for  example, 
because  the  borrower  exercises  a  float-down 
option  or  the  agreement  expires),  then  the 
relevant  date  is  the  date  the  rate  is  re-set  for 
the  final  time  before  closing.  If  no  lock-in 


agreement  is  executed,  then  the  relevant  date 
is  the  date  on  which  the  institution  sets  the 
rate  for  the  final  time  before  closing. 
***** 

H.  Lien  Status 

Use  the  following  codes  for  loans  that  you 
originate  and  for  applications  that  do  not 
result  in  an  origination: 
Code  1 — Secured  by  a  first  lien. 
Code  2 — Secured  by  a  subordinate  lien. 
Code  3 — Not  secured  by  a  lien. 
Code  4 — Not  applicable  (purchased  loan). 

a.  Use  Codes  1  through  3  for  loans  that  you 
originate,  as  well  as  for  applications  that  do 
not  result  in  an  origination  (applications  that 
are  approved  but  not  accepted,  denied, 
withdrawn,  or  closed  for  incompleteness). 

b.  Use  Code  4  for  loans  that  you  purchase. 
***** 
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4.  Appendix  B  is  amended  by  revising 
Paragraph  II.A  to  read  as  follows: 

Appendix  B  to  Part  203 — ^Form  and 
Instructions  for  Data  Collection  on 
Ethnicity,  Race,  and  Sex 


n.  Procedures 

A.  You  must  ask  the  applicant  for  this 
information  (but  you  cannot  require  the 
applicant  to  provide  it)  whether  the 
application  is  taken  in  person,  by  mail  or 
telephone,  or  on  the  Internet.  For 
applications  taken  by  telephone,  the 
information  in  the  collection  form  must  be 
stated  orally  by  the  lender,  except  for  that 
information  which  pertains  uniquely  to 
applications  taken  in  writing. 
***** 

5.  In  Supplement  I  to  Part  203 : 

a.  Under  Section  203.2 — Definitions,  a 
new  heading  2(i)  Manufactured  Home 
and  a  new  paragraph  1  are  added. 

b.  Under  Section  203.4 — Compilation 
of  Loan  Data,  under  Paragraph  4(a)(12), 
paragraph  1  is  revised;  and  a  new 
heading  Paragraph  4(a)(14)  and  a  new 
paragraph  1  are  added. 

Supplement  I  to  Part  203— Stafif 
Commentary . 


Section  203.2 — Definitions 

***** 

2(i)  Manufactured  home. 

1.  Definition  of  a  manufactured  home.  The 
definition  in  §  203.2(i)  refers  to  the  federal 
building  code  for  factory-built  housing 
established  by  the  Department  of  Housing 
and  Urban  Development  (HUD).  The  HUD 
code  requires  generally  that  housing  be 
essentially  ready  for  occupancy  upon  leaving 
the  factory  and  being  transported  to  a 
building  site.  Modular  homes  that  meet  all  of 
the  HUD  code  standards  are  included  in  the 
definition  because  they  are  ready  for 
occupancy  upon  leaving  the  factory.  Other 
factory-built  homes,  such  as  panelized  and 
pre-cut  homes,  generally  do  not  meet  the 
HUD  code  because  they  require  a  significant 
amount  of  construction  on  site  before  they 
are  ready  for  occupancy.  Loans  and 
applications  relating  to  manufactured  homes 
that  do  not  meet  the  HUD  code  should  not 
be  identified  as  manufactured  housing  under 
HMDA. 
***** 

Section  203.4 — Compilation  of  Loan  Data 
4(a)  Data  Format  and  Itemization.  *   •  * 
Paragraph  4(a)(12)  Rate  spread 
information. 

1.  Treasury  securities  of  comparable 
maturity.  To  determine  the  yield  on  a 
Treasury  security,  lenders  must  use  the  table 
entitled  "Treasury  Securities  of  Comparable 
Maturity  under  Regulation  C,"  which  will  be 
published  on  the  FFIEC's  Web  site  [http:// 
www.ffiec.gov/hmda]  and  made  available  in 
paper  form  upon  request.  This  table  will 
provide,  for  the  15th  day  of  each  month. 
Treasury  security  yields  for  every  available 


loan  maturity.  The  applicable  Treasury  yield 
date  will  depend  on  the  date  on  which  the 
financial  institution  set  the  interest  rate  on 
the  loan  for  the  final  time  before  closing.  See 
Appendix  A,  Paragraphs  LG.l.  and  2. 
***** 

Paragraph  4(a)(14j  Lien  status. 

1.  Determining  lien  status  for  applications 
and  loans  originated,  i.  Lenders  are  required 
to  report  lien  status  for  loans  they  originate 
and  applications  that  do  not  result  in 
originations.  Lien  status  is  determined  by 
reference  to  the  best  information  readily 
available  to  the  lender  at  the  time  final  action 
is  taken  and  to  the  lender's  own  procedures. 
Thus,  lenders  may  rely  on  the  title  search 
they  routinely  perform  as  part  of  their 
underwriting  procedures — for  example,  for 
home  purchase  loans.  Regulation  C  does  not 
require  lenders  to  perform  title  searches 
solely  to  comply  with  HMDA  reporting 
requirements.  Lenders  may  rely  on  other 
information  that  is  readily  available  to  them 
at  the  time  final  action  is  taken  and  that  they 
reasonably  believe  is  accurate,  such  as  the 
applicant's  statement  on  the  application  or 
the  applicant's  credit  report.  For  example, 
where  the  applicant  indicates  on  the 
application  that  there  is  a  mortgage  on  the 
property  or  where  the  applicant's  credit 
report  shows  that  the  applicant  has  a 
mortgage — and  that  mortgage  is  not  going  to 
be  paid  off  as  part  of  the  transaction — the 
lender  may  assume  that  the  loan  it  originates 
is  secured  by  a  subordinate  lien.  If  the  same 
application  did  not  result  in  an  origination — 
for  example,  because  the  application  is 
denied  or  withdrawn — the  lender  would 
report  the  application  as  an  application  for  a 
subordinate-lien  loan. 

ii.  Lenders  may  also  consider  their 
established  procedures  when  determining 
lien  status  for  applications  that  do  not  result 
in  originations.  For  example,  a  consumer 
applies  to  a  lender  to  refinance  a  $100,000 
first  mortgage;  the  consumer  also  has  a  home 
equity  line  of  credit  for  $20,000.  If  the 
lender's  practice  in  such  a  case  is  to  ensure 
that  it  will  have  first-lien  position — through 
a  subordination  agreement  with  the  holder  of 
the  mortgage  on  the  home  equity  line — then 
the  lender  should  report  the  application  as  an 
application  for  a  first-lien  loan. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  June  21,  2002. 
JennifiBr  f.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  02-16191  Filed  6-26-02:  8:45  am) 
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14  CFR  Part  39 

[Doctet  No.  2001-SW-40-AD;  Amaodment 
39-12793;  AD  2002-13-05] 

mN  2120-AA64 

Alr¥N>rthin«ss  DIrectlvaa;  MD 
HaHcoptars,  Inc.  Modal  369D,  369E, 
369F,  and  369FF  Hallcoptars 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

action:  Final  rule^ ^^^ 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
specified  MD  Helicopters,  Inc.  (MDHI) 
helicopters  with  a  tailboom  modified 
according  to  Aerometals  Supplemental 
Type  Certificate  (STC)  SH5055NM  or 
SH4801NM.  This  AD  requires  an 
inspection  to  identify  the  part  number 
(P/N)  of  the  bolts  that  attach  the  tail 
rotor  gearbox  to  the  tailboom  and 
replacing  any  bolt  of  inadequate  grip 
length  with  an  airworthy  bolt.  This  AD 
also  requires  determining  the  number  of 
bolt  threads  protruding  from  each 
nutplate  and  adding  an  additional 
washer  if  more  than  four  threads 
protrude.  This  amendment  is  prompted 
by  the  discovery  that  bolts  of  inadequate 
grip  length  were  specified  to  attach  the 
tail  rotor  gearbox  to  the  tailboom.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  a  tail  rotor 
gearbox  due  to  attaching  bolts  of 
inadequate  grip  length  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Effective  August  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Cecil,  Aviation  Safety  Engineer.  FAA. 
Los  Angeles  Aircraft  Certification 
Office.  Airframe  Branch,  3960 
Paramount  Blvd.,  Lakewood,  California 
90712-4137,  telephone  (562)  627-5228. 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  the  specified  MDHI 
helicopters  was  published  in  the 
Federal  Register  on  December  27,  2001 
(66  FR  66821).  That  action  proposed 
requiring  the  following: 

•  Identifying  the  P/N  of  the  bolts  that 
attach  the  tail  rotor  gearbox  to  the 
tailboom; 

•  Replacing  any  bolt  that  is  not  a 
NAS1304-26  part-niunbered  bolt  with  a 
NASI  304-26  boU; 

•  Replacing  any  bolt  of  inadequate 
grip  length;  and 

•  Determining  the  number  of  bolt 
threads  protruding  from  each  nutplate 
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and  adding  an  additional  washer  if  more 
than  four  threads  protrude. 

Aerometals  issued  Service  Bulletin 
SB-OOl.  dated  August  3.  2000  (SB), 
which  describes  procedures  for 
verifying  that  the  proper  attaching  bolts 
are  used  to  install  the  tail  rotor  gearbox 
to  the  tailboom. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

The  one  commenter  states  that  the 
applicability  of  the  AD  should  be 
limited  to  certain  part-numbered 
tailbooms  with  serial  number  (S/N) 
5001-5032  specified  in  the  FAA- 
approved  Aerometals  SB.  The  FAA 
disagrees  because  the  specified 
tailbooms.  S/N  5001-5032.  installed 
with  the  affected  bolts,  may  not  have 
remained  on  the  same  helicopters.  Any 
of  the  helicopters  listed  in  the  proposed 
AD  may  have  had  bolts  with  inadequate 
grip  length  installed  per  Aerometals 
STC  SH5055NM  or  SH4801NM  and 
must  be  inspected  and,  if  required, 
modified. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 
However,  we  have  added  introductory 
language  for  Figure  1  and  placed  Figure 
1  directly  after  the  AD  paragraph  in 
which  it  is  referenced.  We  have 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  this  AD  will: 

•  Affect  500  helicopters  of  U.S. 
registry; 

•  Require  Vz  work  hour  per  helicopter 
to  determine  whether  a  helicopter  has 
been  modified  by  either  STC:  and 

•  Require  1  work  hoiu  to  inspect  and 
replace  the  bolts  for  each  of 
approximately  40  helicopters  modified 
by  the  STC's. 

The  average  labor  rate  is  $60  per  work 
hour.  Required  parts  will  cost 
approximately  i40  per  helicopter.  Based 


on  these  figiires,  we  estimate  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
to  be  $19,000. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  FAA, 
Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd..  Room  663.  Fort  Worth,  Texas. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [AmMMtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 


2002-13-05    MD  Helicopters.  Inc.: 

Amendment  39-12793.  Docket  No. 

2001-SW-40-AD. 
Applicability:  Model  3690.  369E.  369F. 
and  369FF  helicopters,  modifled  in 
accordance  with  Aerometals  Supplemental 
Type  Certificate.(STC)  SH5055NM  or 
SH4801NM,  certiflcated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modiTied,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  tail  rotor  gearbox 
due  to  attaching  bolts  of  inadequate  grip 
length  and  subsequent  loss  of  helicopter 
control,  accomplish  the  following: 

(a)  Within  25  hours  time-in-service  (TIS). 
conduct  the  following  inspections: 

(1)  For  each  tail  rotor  gearbox  attaching 
bolt  (bolt): 

(i)  E)etermine  the  part  number  (P/N). 

(ii)  If  the  P/N  cannot  be  determined  or  if 
the  bolt  is  not  P/N  NASI 304-26.  before 
further  flight,  replace  the  bolt  with  bolt,  P/ 
N  NAS1304-26. 

(iii)  Torque  the  bolt  to  100-110  in-lbs  and 
apply  a  slippage  mark. 

(2)  Remove  the  tailboom  control  rod  and 
determine  tfie  number  of  bolt  threads 
protruding  from  each  nutplate  on  the  internal 
surface  of  tbe  aft  tailboom  frame  casting,  P/ 

N  369D23503.  as  shown  in  Figure  1  of  this 
AD.  At  least  one  thread  must  protrude.  If 
more  than  four  threads  protrude,  add  an 
additional  washer,  P/N  AN960D416.  under 
the  bolt  head.  Torque  the  bolt  to  100-110  in- 
lbs,  and  reapply  a  slippage  mark.  See  Figure 
1:  . 

atLUNQ  cooe  4»10-13-r 
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NASI  304-26  Bolts 
4  Places 


AN9600D416  Washers 
4  Places 


Tail  Rotor  Gearbox 


369D23503  Aft 
Tailboom  Frame  Casting 


Inspection  Hole 


Inspect  this  area  of  each  bolt. 
Bolt  must  protude  at  least  one 
thread  past  end  of  nutplate 
4  places. 


Figure  1  -  Inspection  Location 


BKiJNG  COOE  4aiO-1»-C 

(b)  Between  2  and  10  hours  TIS  after 
accomplishing  the  requirements  of  paragraph 
(a)  of  this  AD,  inspect  the  torque  on  each  bolt 
by  applying  100  in-lbs.  If  any  bolt  movement 
occurs,  retorque  the  bolt  to  100-110  in-lbs 
and  reapply  a  slippage  mark.  Reinspect  the 
torque  between  2  and  10  hours  TIS  thereafter 
until  no  bolt  movement  occurs. 

Note  2:  Aerometals  Service  Bulletin  SB- 
OOl.  dated  August  3,  2000.  pertains  to  the 
subject  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office 
(LAACO),  FAA.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
LAACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  LAACO. 

(d)  Special  flight  permits  will  not  be 
issued. 

(e)  This  amendment  becomes  effective  on 
August  1,  2002. 

Issued  in  Fort  Worth,  Texas,  on  June  18, 
2002. 
Eric  Bries. 

Acting  Manager.  Rotorcraft  Directorate. 
Aircraft  Certification  Senice. 
(FR  Doc.  02-16057  Filed  6-26-02:  8:45  am) 

BILUNG  CODE  491&-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Dockvt  No.  99-NE-49-AD;  Amendnwnt  39- 
12670;  AD  2002-05-02] 

RIN  2120-AA64 

Airworthineaa  Diractivea;  General 
Electric  Company  CF34-3A1  and  -3B1 
Series  Turbofan  Engines;  Correction 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  2002-05-02,  applicable  to  General 
Electric  Company  (GE)  CF34-3A1  and 
-3B1  series  turbofan  engines.  AD  2002- 
05-02  was  published  in  the  Federal 


43230  Federal  Register /Vol.  67,  No.  124 /Thursday,  June  27.  2002 /Rules  and  Regulations 


Register  on  March  8,  2002  (67  FR 
10606).  Information  in  the  Mandatory 
Inspections  Requirements  Table  is 
incorrect  in  two  places.  In  all  other 
respects,  the  original  document  remains 
the  same. 

EFFECTIVE  DATE:  April  12,  2002. 
FOR  FURTHER  INFORNIATION  CONTACT: 
Barbara  Caufield.  Aerospace  Engineer, 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781) 238-7146; 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  airworthiness  directive  FR  EXXl. 
02-5527,  applicable  to  General  Electric 
Company  (GE)  CF34-3A1  and  -3B1 
series  turbofan  engines,  was  published 
in  the  Federal  Re^ster  on  March  8, 
2002  (67  FR  10606).  The  following 
correction  is  needed: 

139.13    [CorrectKl] 

On  page  10608.  in  AD  2002-05-02.  in 
Table  804  Mandatory  Inspection 
Requirements,  in  the  Part  nomenclature 
column,  fourth  line,  "HPT  Rotor  Outer 
Torque  Coupling  (all)"  is  corrected  to 
read  "HPT  Rotor  Outer  Torque 
Coupling"  and  in  the  eleventh  line, 
"Stage  3-8  Compressor  Rotor  Spool 
(all)",  in  the  Mandatory  inspection 
column  for  that  line,  "All  Areas  (FPI)" 
is  corrected  to  read  "All  Non-coated 
Areas  (FPI)". 

Issued  in  Burlington,  MA.  on  June  17. 
2002. 

fay ).  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  02-16175  Filed  6-26-02:  8:45  am] 
KLUNQ  COM  4«1l>-1»-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart3» 

[Dodwl  No.  2000-NE-19-AD;  Amendment 
39-12792;  AD  2002-13-04) 

RIN2120-AA64 

Alrwortlilness  Directlvea;  Teledyna 
Continental  Motors 

AOENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
emergency  airworthiness  directive  (AD) 
2000-11-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Teledyne  Continental  Motors  (TCM)  O- 
300,  IO-360,  TSIO-360.  and  LTSIO- 


520-AE  series  reciprocating  engines. 
That  action  required  within  10  flight 
hours  after  receipt  of  that  AD, 
replacement  of  certain  magnetos  if  they 
fall  within  the  specified  serial  number 
range,  inspection  of  the  removed 
magneto  to  verify  that  the  stop  pin  is 
still  in  place,  and,  if  the  stop  pin  is  not 
in  place,  inspection  of  the  engine  gear 
train.  This  amendment  requires  the 
same  replacement  and  inspections  and 
adds  TCM  C-125  and  CHS  series 
reciprocating  engines  to  the 
applicability,  which  were  inadvertently 
omitted  from  the  emergency  AD.  This 
amendment  is  prompted  by  reports  of 
engine  failures  on  certain  TCM 
reciprocating  engines.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  engine  failiue  and  loss  of 
control  of  the  airplane  due  to  migration 
of  the  magneto  impulse  coupling  stop 
pin  out  of  the  magneto  frame  and  into 
the  gear  train  of  the  engine. 

DATES:  Effective  July  12,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  26,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000^NE- 
19-AD,  12  New  England  Executive  Park. 
Burlington.  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  The  service 
information  referenced  in  this  AD  may 
be  obtained  from^CCeledyne  Continental 
Motors,  PO  Box  90,  Mobile,  AL  36601; 
telephone  (888)  200-7565.  Information 
regarding  this  action  may  be  examined 
at  the  FAA,  New  England  Region,  Office 
of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Downs,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  2300  East  Devon  Avenue,  Des 
Plaines,  IL  60018;  telephone  (847)  294- 
7870.  fax  (847)  294-7834. 
SUPPLEMENTARY  MFORMATION:  On  June  7, 
2000,  the  Federal  Aviation 
Administration  (FAA)  issued 
Emergency  airworthiness  directive  (AD) 
2000-11-51,  applicable  to  TCM  O-300, 
IO-360,  TSIO-360,  and  LTSIO-520-AE 
series  reciprocating  engines,  which 
requires,  within  10  flight  hours  after  the 
receipt  of  that  AD,  replacement  of  the 


magneto  if  it  falls  within  the  specified 
serial  number  range,  an  inspection  of 
the  removed  magneto  to  verify  that  the 
stop  pin  is  still  in  place,  and,  if  the  stop 
pin  is  not  in  place,  an  inspection  of  the 
engine  gear  train.  That  action  was 
prompted  by  reports  of  engine  failures 
on  certain  TCM  reciprocating  engines. 
This  amendment  requires  the  same 
replacement  and  inspections  and  adds 
TCM  C-125  and  C145  series 
reciprocating  engines  to  the 
applicability,  which  were  inadvertently 
omitted  from  the  emergency  AD.  This 
condition,  if  not  corrected,  could  result 
in  engine  failure  and  subsequent  loss  of 
control  of  the  airplane. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design;  this  AD 
is  being  issued  to  prevent  engine  failure 
and  loss  of  control  of  the  airplane  due 
to  migration  of  the  magneto  impulse 
coupling  stop  pin  out  of  the  magneto 
frame  and  into  the  gear  train  of  the 
engine.  This  requires: 

•  Replacement  of  the  magneto  within 
10  flight  hours  after  the  effective  date, 
of  this  AD,  if  it  falls  within  the  specified 
serial  number  range,  and 

•  Inspection  of  the  removed  magneto 
to  verify  that  the  stop  pin  is  still  in 
place,  and 

•  If  the  stop  pin  is  not  in  place, 
inspection  of  the  engine  gear  train. 

Immediate  Adoption  of  This  AD 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  on  June  7,  2000  to 
all  known  U.S.  owners  and  operators  of 
Teledyne  Continental  Motors  (TCM)  O- 
300.  IO-360,  TSIO-360,  and  LTSIO- 
52D-AE  series  reciprocating  engines. 
TCM  C-125  and  C145  series 
reciprocating  engines  are  added  to  the 
applicability,  which  were  inadvertently 
omitted  from  the  emergency  AD.  These 
conditions  still  exist,  and  the  AD  is 
hereby  superseded  in  the  Federal 
Register  as  an  amendment  to  Section 
39.13  of  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  en  this  rule.  Interested  persons 


Federal  Register / Vol.  67,  No.  124 /Thursday,  June  27,  2002 /Rules  and  Regulations 


43231 


are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
conununications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200(>-NE-19-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 


of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive. 
Amendment  39-12792,  to  read  as 
follows: 

2002-13-04    Teledyne  Continental  Motors: 

Amendment  39-12792.  Docket  No. 
2000-NE-19-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Teledyne  Continental  Motors 
(TCM)  C-125.  C145.  O-300.  IO-360.  TSIO- 
360,  and  LTSIO-520-AE  series  reciprocating 
engines  with  Unison  Industries  (Slick) 
Magnetos,  models  6314.  6324.  and  6364.  with 
magneto  serial  numbers  of  99110001  through 
9912999  inclusive.  These  engines  are  used 
on,  but  not  limited  to  Cessna  170, 170A. 
170B,  172. 172A  through  172H.  172XP.  336. 
337,  and  T303,  Beagle  B242-C,  Cirrus  SR20 
and  SR22.  Globe  Swift  GC-lA  and  GC-lB, 
Maule  M4,  Piper  PA-28R-201T  and  PA-34. 
and  Reims  (Cessna)  FA172,  F337,  and  FR172. 

Note  1:  The  magneto  serial  number  (SN) 
can  be  found  in  logbooks  or  other 
maintenance  records.  If  the  magneto  was 
installed,  or  if  the  engine  was  assembled 
new,  rebuilt,  or  overhauled  before  October 
31. 1999.  it  is  likely  that  a  suspect  magneto 
is  not  installed  on  the  engine. 

Note  2:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 


Compliance 

Compliance  with  this  AD  is  required 
within  10  flight  hours  after  the  effective  date 
of  this  AD.  unless  already  done. 

To  prevent  engine  failure  and  loss  of 
control  of  the  airplane  due  to  migration  of  the 
magneto  impulse  coupling  stop  pin  out  of  the 
magneto  frame  and  into  the  gear  train  of  the 
engine,  do  the  following: 

Replacement  of  Magneto 

(a)  Replace  any  magneto  that  has  a  SN  of 
99110001  through  99129999,  inclusive,  with 
a  magneto  that  does  not  have  a  serial  number 
in  that  range. 

Inspections 

(b)  Inspect  each  removed  magneto  to  verify 
that  the  impulse  coupling  stop  pin  is  present. 
If  the  pin  is  missing,  do  the  following: 

(1)  For  C-125,  C145.  O-300.  IO-360,  and 
TSIO-360  series  engines,  do  the  following: 

(i)  Remove  magnetos,  alternator  or 
generator,  and  starter  adapter  from  the 
accessory  case. 

(ii)  Remove  the  accessory  case  from  the 
crankcase  and  oil  sump. 

(iii)  Visually  inspect  the  entire  engine  gear 
train  for  damaged  or  broken  gears  and  gear 
teeth. 

(iv)  Inspect  visible  portions  of  the  engine 
crankcase  and  accessory  case  for  damage  due 
to  the  stop  pin  becoming  lodged  between  the 
engine  gear  train  and  the  crankcase  or 
accessory  case. 

(v)  If  the  accessory  case  is  damaged,  repair 
or  replace  the  accessory  case. 

(vi)  If  the  engine  crankcase  is  damaged, 
disassemble  the  engine,  and  repair  or  replace 
the  crankcase. 

(vii)  Inspect  the  oil  pump  drive  gear  teeth 
and  inner  cam  gear  teeth  for  damage.  Replace 
any  engine  drive  train  component  that  has 
been  damaged. 

(viii)  Replace  any  damaged  gear,  and 
magnaflux  the  mating  gears  using  the 
applicable  engine  overhaul  manual. 

(2)  For  LTSIO-520-AE  series  engines,  do 
the  following: 

(i)  Remove  the  starter  adapter,  fuel  pump, 
vacuum  pumps,  accessory  drive  pads,  and 
both  magnetos. 

(ii)  Visually  inspect  the  entire  engine  gear 
train  for  damaged  or  broken  gears  and  gear 
teeth. 

(iii)  If  any  damage  has  occurred,  remove 
the  engine  from  the  airplane,  disassemble  the 
engine,  and  inspect  it  for  damage.  If  any 
damage  is  found,  repair  as  necessary, 
(iv)  Replace  any  damaged  gear,  and 
magnaflux  the  mating  gears  using  the 
applicable  engine  overhaul  manual. 

(v)  Inspect  the  interior  portions  of  the 
engine  crankcase  for  damage  due  to  the  stop 
pin  becoming  lodged  between  the  gear  train 
and  the  crankcase.  If  the  crankcase  is 
damaged,  repair  or  replace  the  crankcase. 

(c)  After  the  effective  date  of  this  AD.  do 
not  install  any  Unison  Industries  magnetos, 
model  6314.  6324.  or  6364  that  have  a  SN  of 
99110001  through  99129999  inclusive,  on 
any  engine. 

Note  3:  A  cross-reference  for  part  numbers 
(P/Ns)  for  Unison  magneto  model  6314 
(TCM  P/N  653271).  model  6324  (TCM  P/N 
653292).  and  model  6364  (TCM  P/N  649696) 
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can  be  found  in  TCM  Mandatory  Service 
BulletinOO-6A.  dated  June  8.  2000. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office  (CHIACO). 
Operators  must  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  CHIACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  CHIACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with§§21.197and21.199ofthe 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Efhctive  Date 

(f)  This  amendment  becomes  effective  July 
12,  2002. 

Issued  in  Burlington,  Massachusetts,  on 
June  17.  2002. 
Jay  |.  Pardee, 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 

|FR  Doc.  02-16174  Filed  6-26-02: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Factoral  Aviation  Admlnlatration 

14  CFR  Part  39 

[Docket  No.  9e-ANE-38-AD:  AiTMndntMit 
39-12790;  AD  2002-13-03] 

RiN2120-AA64 

AinvorttilnMa  Diractivaa;  CFH 
Intamational  (CFM)  CFMS6-2,  -2A, 
-2B,  -3.  -3B,  -3C,  -«,  -5B,  -SC.  and 
-7B  flartaa  Turiwfan  Engfciaa 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUHMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
that  is  applicable  to  certain  CFM 
International  (CFMI)  CFM56  series 
turbofan  engines.  That  AD  currently 
requires  revisions  to  the  Airworthiness 
Limitations  Section  of  applicable  Engine 
Shop  Manuals  (ESM's)  to  include 
required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This 
amendment  requires  revisions  to  the 
Airworthiness  Limitations  Section  of 
the  applicable  manufacturer's  manuals 
and  air  carrier's  approved  continuous 


airworthiness  maintenance  program  to 
incorporate  additional  inspections  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This 
amendment  is  prompted  by  an  FAA 
study  of  in-service  events  involving 
uncontained  failures  of  critical  rotating 
parts.  The  actions  specified  by  this  AD 
are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Effective  date  August  1,  2002. 
ADDRESSES:  Information  regarding  this 
action  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Biu'lington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Cook,  Aerospace  Engineer.  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7133,  fax 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2000-12-01, 
Amendment  39-11779  (65  FR  37031, 
June  13,  2000),  which  is  applicable  to 
certain  CFMI  CFM56  series  turbofan 
engines,  was  published  in  the  Federal 
Register  on  October  5,  2001,  (66  FR 
50910).  That  action  proposed  to  modify 
the  airworthiness  limitations  section  of 
the  manufacturer's  manual  and  an  air 
carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  additional  inspection 
requirements. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

T3rpographical  Errors 

Four  commenters  requested 
typographical  errors  be  corrected  in  the 
Mandatorylnspections  Table  as  follows: 

•  For  HPT  Disk,  change  Engine 
Manual  Section  from  75-72-02  to  75- 
52-02. 

•  For  HPC  Rear  (CDP)  Air  Seal, 
change  Engine  Manual  Section  from  72- 
52-03  to  72-31-08. 

•  For  LPT  Stub  Shaft,  change  Engine 
Models  from  All  to  -2,  -2A,  -2B,  -3,  -3B, 
and  -3C. 

•  For  LPT  Stub  Shaft,  change  Engine 
Manual  Section  from  72-52-03  to  72- 
55-02. 


•  For  LPT  Shaft,  change  Inspection 
from  FPI  to  MPI. 

The  FAA  agrees  and  has  corrected 
these  typographical  errors  in  the  final 
rule. 

Concern  for  Lead  Time 

One  commenter  is  concerned  that  for 
operators  to  put  procedures  and  tooling 
in  place  in  time  to  comply  with  the  AD, 
the  manufacturer  should  release  the 
Engine  Manual  time  limit  and 
procedural  changes  by  Temporary 
Revision  before  the  issuance  of  the  AD, 
or,  revise  the  AD  compliance  time  to 
state  compliance  to  be  within  30  days 
after  the  issuance  of  the  Engine  Manual 
revision  (or  Temporary  Revision). 

The  FAA  imderstands  the 
commenter's  concern.  The  FAA  is  aware 
that  the  manufactiuer  has  not  yet  issued 
Temporary  Revisions  to  the  Engine 
Manual  time  limits  section.  However, ' 
the  existing  AD  and  this  final  rule  allow 
the  manufacturer  up  to  30  days  after  the 
effective  date  of  the  AD  to  issue  the 
necessary  revisions  to  the  time  limits 
section.  Therefore,  no  action  is 
necessary  to  address  the  commenter's 
observation. 

Question  on  Model  Efiectivity 

One  commenter  asks  why  the 
proposed  rule  does  not  affect  the 
various  models  of  the  CFM56-5A 
engine.  The  FAA  understands  that  the 
commenter  is  referring  to  the  CFM56-5- 
A  engine  in  the  proposed  rule  and  in  the 
final  rule  that  is  an  engine  subset 
covered  under  the  -5  series.  The  -5 
series  is  listed  in  the  Applicability 
section,  and  therefore,  the  CFM56-5-A 
engine  is  included  in  the  applicability 
of  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Analysis 

The  FAA  estimates  that  5,100  CFM56 
engines  installed  on  airplanes  of  US 
registry  would  be  affected  by  this  AD 
and  that  there  are  approximately  2,300 
piece  part  annual  inspections  that 
would  be  required.  It  woidd  take 
approximately  2,775  work  hours  to  do 
these  inspections.  The  average  labor  rate 
is  $60  per  work  hour.  The  total 
estimated  annual  cost  of  the  new 
inspections  on  US  operators  is  expected 
to  be  approximately  $166,500. 
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Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  th§"  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11779  (65  FR 
3731,  June  13,  2000),  and  by  adding  a 
new  airworthiness  directive, 
Amendment  39-12790,  to  read  as 
follows: 

2002-13-03    CFM  International: 

Amendment  39-12790.  Docket  No.  98- 
ANE-38-AD.  Supersedes  AD  2000-12- 
01 ,  Amendment  39-1 1 779. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  CFM  International  (CFMI) 
CFM56-2,  -2A,  -2B,  -3,  -3B,  -3C,  -5,  -5B, 
-5C,  and  -7B  series  turbofan  engines, 
installed  on  but  not  limited  to  McDonnell 
Douglas  DC-«  series,  Boeing  737  series. 
Airbus  Industrie  A319,  A320,  A321.  and 
A340  series,  as  well  as  Boeing  C-135,  E-3, 
E-€,  KC-135,  KE-3,  and  RC-135  (military) 
series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  accomplished. 
•  To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

Inspections 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
Airworthiness  Limitations  Section  (chapter 
05-00-00)  of  Engine  Shop  Manual  (ESM) 
CFMI-TP.SM.4,  for  CFM56-2  series  engines, 
ESM  CFMI-TP.SM.6,  for  CFM56-2A/-2B 
series  engines,  ESM  CFMI-TP.SM.5.  for 
CFM56-3/-3B/-3C  series  engines,  ESM 
CFMI-TP.SM.7  for  CFM56-5  series  engines, 
ESM  CFMI-TP.SM.«  for  CFM56-5B  series 
engines,  ESM  CFMI-TP.SM.8  for  CFM56-5C 
series  engines,  and  ESM  CFMl-TP.SM.lO  for 
CFM56-7B  series  engines,  and  for  air  carrier 
operations,  revise  the  approved  continuous 
airworthiness  maintenance  program,  by 
adding  the  following: 

•MANDATORY  INSPECTIONS 
(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  Inspection/Check 
section  instructions  provided  in  the 
applicable  manual  sections  listed  below: 


•      Engine  models 

Part  name 

Engine 
manual 
section 

Inspectkxi 

All  Models                          

Fan  Disk  (All  Part  Numbers  (P/N)) 

72-21-03 

Disk  Fluorescent  Penetrant  Inspection  (FPI)  and 

Disk  Bore  and  Dovetail  Eddy  Current  Inspection 
(EOl), 

All  Models 

Fan  Shaft  (All  P/N)  

72-22-01 

Magnetic  Particle  Inspection  (MPI). 

CFM56-2,  -2A,   -2B.   -3.   -3B, 
and  -30. 

HPT  Disk  fAII  P/N)       

72-52-02 

FPI,  Disk  Bore  EOl  and  Disk  Rim  Bolt  HoMs) 

EOl. 

CFM56-5,-5B,  -50,  and  -78 

HPT  Disk  (All  P/N^              — •• 

72-52-02 

FPI,  Disk  Bore  EOl. 

. . ■ 

CFM56-2       

HPT  Front  Rotating  Air  Seal  (All  P/N) 

72-52-03 

FPI,  Seal  Bore  EOl  and  Bolt  Hole(s)  or  Focused 

FPI  as  applicable. 

CFM56-2A,  -28,  -3,  -38,  and 
-30. 

HPT  Front  Rotating  Air  Seal  (All  P/N) 

72-52-03 

FPI,  Seal  Bore  EOl  and  Bolt  Hole(s)  EOl. 

CFM56-5,  -58,  -50,  and  -78  .... 

HPT  Front  Rotating  Air  Seal  (All  P/N) 

72-52-03 

FPI,  Seal  Bore  EOl  and  Bolt  HoMs)  Focused  FPI. 

All  Models 

HPO  Stage  1-2  Spool  (All  P/N)  

72-31-04 

FPI. 

All  Models 

HPO  Stage  3  Disk  (All  P/N) 

72-31-05 

FPI. 

All  Models 

HPO  Stage  4-9  Spool  (All  P/N)  

72-31-06 

FPf. 

All  Models 

HPO  Front  Shaft  (All  P/N)  

72-31-07 

FPI 
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Engine  models 

Part  name 

Engine 
manual 
sectkx) 

Inspectkm 

All  Models 

HPC  Rear  (CDP)  Air  Seal  (All  P/N)  

72-31-08 

FPI. 

All  Models 

LPT  Stage  1  Disk  (All  P/N) 

72-54-03 

FPI.     . 

AH  Models 

LPT  Stage  2  Disk  (All  P/N) 

72-54-03 

FPI. 

All  Models 

LPT  Stage  3  Disk  (AH  P/N) 

72-54-03 

FPI 

All  Models 

LPT  Stage  4  Disk  (A»  P/N) 

72-54-03 

FPI. 

CFM5fr-5C 

LPT  Stage  5  Disk  {M  P/N) 

72-54-03 

FPI. 

All  Models 

LPT  Rotor  Supoort  (All  P/N) 

72-54-05 

FPI. 

All  Models 

LPT  Shaft  (All  P/N) 

72-55-01 

MPI. 

CFM56-2.    -2A,   -2B,    -3,    -3B 

LPT  Stub  Shaft  (/Ml  P/N)  

72-5S-02 

FPI. 

and-3C. 

(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  manufacturer's  engine  manual;  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD.  and  notwithstanding  contrary 
provisions  in  §43.16  of  the  Federal  Aviation 
Regulations  (14  CFR  43.16),  these  mandatory 
inspections  must  be  performed  only  in 
accordance  with  the  Time  Limits  section  of 
the  manufacturer's  ESM. 

Altflrnative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  Operators  must  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  OfHce. 

Special  Flight  PermiU 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Continuous  AirworthineM  Maintenance 
Program 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  (14  CFR 
121.369(c))  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 


result  from  revising  the  Airworthiness 
Limitations  Section  of  the  applicable  ESM 
and  the  air  carrier's  continuous  airworthiness 
program.  Alternatively,  certificated  air 
carriers  may  establish  an  approved  system  of 
record  retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369  (c));  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380(a)(2)(vi)).  All 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  ESM  changes  are  made 
and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  applicable 
ESM. 

EffiBctive  Date 

(0  This  amendment  becomes  effective  on 
August  1.  2002. 

Issued  in  Burlington,  Massachusetts,  on 
)une  17,  2002. 

Jay  |.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  02-16173  Filed  6-26-02;  8:45  am] 
■LUNO  COM  4eiO-13-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parte  231  and  241 


[Relaate  Nos.  33-8107;  34-46101 ;  RIe  No. 
37-23-02] 

Commiaeion  Guidance  on  ttie 
Application  of  Certain  Provieiona  of 
ttie  Securttiee  Act  of  1933,  the 
Securitiee  Exchange  Act  of  1934,  and 
Rulee  Thereunder  to  Trading  in 
Security  Futurea  Producta 

agency:  Securities  and  Exchange 
Ck)nunission. 

ACTION:  Interpretation;  request  for 
comments. 

summary:  The  Commissibn  is 
publishing  its  views  regarding  the 
application  of  certain  provisions  of  the 
federal  securities  laws  to  trading  in 
seciuity  futures  products.  We  also  are 
soliciting  comment. 

DATES:  Effective  Date:  The  guidance  is 
effective  on  Jime  27,  2002. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-23-02:  this  file  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  All  comments  received  wall  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  5th  Street,  NW.. 
Washington,  DC  20549-0102. 
Electronically  submitted  comment 
letters  will  be  posted  on  the 
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Commission's  Internet  site  (http:// 
www.sec.gov).'^ 

FOR  FURTHER  INFORMATION  CONTACT: 
With  respect  to  discussions  concerning 
Seciuities  Act  and  director,  officer,  and 
principal  stockholder  issues 
administered  by  the  Division  of 
Corporation  Finance,  contact  Robert 
Plesnarski,  Special  Counsel  (Securities 
Act  Rule  144)  or  Anne  Krauskopf, 
Special  Counsel  (rules  under  Exchange 
Act  Section  16),  (202)  942-2900,  Office 
of  Chief  Counsel,  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549-0402. 

With  respect  to  discussions 
concerning  mergers  and  acquisitions 
issues  administeted  by  the  Division  of 
Corporation  Finance,  contact  Pamela 
Carmody,  Special  Counsel,  (202)  942- 
2920,  Office  of  Mergers  &  Acquisitions, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0303. 

With  respect  to  general  questions 
about  the  interpretive  positions 
expressed  by  the  Division  of 
Corporation  Finance  in  this  release, 
contact  N.  Sean  Harrison,  Special 
Counsel,  (202)  942-2910,  Office  of 
Rulemaking,  Division  of  Corporation 
Finance,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0310. 
With  respect  to  discussions 
concerning  market  supervision  issues 
administered  by  the  Division  of  Market 
Regulation  contact  Theodore  Lazo, 
Senior  Special  (Counsel,  or  Andrew 
Shipe,  Special  Counsel,  (202)  942-0160, 
Office  of  Market  Supervision,  Division 
of  Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-1001. 

With  respect  to  discussions 
concerning  trading  practices  issues 
administered  by  the  Division  of  Market 
Regulation  contact  James  Brigagliano, 
Assistant  Director,  Nancy  Oreinland, 
Special  Counsel  (Regulation  M  and 
Exchange  Act  Rule  14e-5),  Kevin 
Campion,  Special  Counsel  (Exchange 
Act  Rule  14e-4),  Joan  CoUopy.  Special 
Coimsel  (Exchange  Act  Rule  lOb-18),  or 
Greg  Dumark,  Special  Counsel 
(Exchange  Act  Rule  lOa-1  and  Rule  3b- 
3),  (202)  942-0772,  Office  of  Trading 
Practices,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-1001. 


With  respect  to  discussions 
concerning  other  broker-dealer  issues 
administered  by  the  Division  of  Market 
Regulation  contact  Catherine  McGuire, 
Chief  Counsel,  Paula  Jenson,  Deputy 
Chief  Counsel,  Kenneth  Rosen,  Special 
Counsel,  or  Christina  McGlosson, 
Special  Counsel,  (202)  942-0073,  Office 
of  Chief  Counsel,  Division  of  Market 
Regulation,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-1001. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  21,  2000,  Congress 
enacted  the  Commodity  Futures 
Modernization  Act  of  2000  ("CFMA  "),z 
addressing  the  regulation  of  security 
futures  products.^  Security  futures 
products  are  securities  for  piuposes  of 
the  federal  securities  laws,  including  the 
Seciu-ities  Act  of  1933  ("Securities  Act") 
and  the  Secvurities  Exchange  Act  of  1934 
("Exchange  Act"),  and  are  "futures"  for 
purposes  of  the  Commodity  Exchange 
Act  {"CEA").*  Because  these  products 
are  both  securities  and  futvues,  the 
CFMA  established  a  framework  for  the 
joint  regulation  of  these  products  by  the 
Sectirities  and  Exchange  Commission 
("SEC"  or  "Commission")  and  the 
Commodity  Futures  Trading 
Commission  ("CFTC"). 

In  creating  this  framework,  the  CFMA 
exempted  security  futures  products,  as 
well  as  certain  security  fut\u«s  products 
intermediaries  and  markets,  from 
certain  provisions  of  the  Securities  Act, 
the  Exchange  Act,  and  the  CEA,  and 
directed  the  Commission  and  the  CFTC 
to  coordinate  in  certain  aspects  the 
regulation  of  dually  regulated  persons.* 


>  We  do  not  edit  personal,  identifying 
information,  such  as  name  or  e-mail  addresses,  from 
electronic  submissions.  Submit  only  information 
you  wish  to  make  publicly  available. 


2  See  Pub.  L.  106-554. 114  SUt.  2763. 

>  See  Exchange  Act  section  3(a)(56)  (15  U.S.C 
7Bc(a)(56)),  Securities  Act  Section  2(a)(16)  (15 
use.  77b(aKl6)),  and  CEA  section  la(32)  (7  U.S.C. 
la(32))  define  "secruity  futures  product"  as  a 
security  future  or  an  option  on  a  security  future. 

■•  Exchange  Act  section  3(a)(10)  (15  U.S.C. 
78c(8)(10))  defines  a  "security"  to  include  a  security 
future.  The  Securities  Act  defines  a  "security"  to 
include  a  security  future  in  section  2(a)(1)  (15 
U.S.C.  77b(aMl)).  The  term  "security  future"  U 
defined  in  Exchange  Act  section  3(a)(SS)  and  in 
CEA  section  la(31)  (7  U.S.C.  la(31))  as  a  contract 
of  sale  for  future  delivery  of  a  single  security  or  of 
a  narrow-based  security  index.  See  also  Securities 
Act  section  2(a)(16)  (15  U.S.C.  77b(a)(16)). 

'  Specifically,  certain  markets  and  intermediaries 
that  are  registered  with  only  the  CFTC  may  register 
with  the  SEC  by  submitting  a  written  notice  that  is 
effective  upon  filing.  Exchange  Act  8§6(g)  and 
15(b)(ll)  (15  use.  78«g)  and  78o(b)(ll)).  Cf.  CEA 
$$  5f  and  4fla)(2)  (7  U.S.C.  7b-l  and  6f(a)(2)).  A 
"notice-registered"  (as  opposed  to  a  fully  registered) 
broker-dealer  is  exempt  fitim  provisions  specified 
in  section  l5(b)(ll)(B)  of  the  Exchange  Act.  A 
"notice-registered"  exchange  is  exempt  from 
provisions  specified  in  section  6(g)(4)  of  the 
Exchange  Act,  and  certain  floor  brokers  on  such 
exchanges  are  exempt  from  broker-dealer 
registration  and  the  provisions  specified  in  section 


Accordingly,  security  futures  products 
must  be  traded  on  trading  facilities  and 
through  intermediaries  that  are 
registered  with  both  the  Commission 
and  the  CFTC.  Given  this  new 
regulatory  framework,  various  industry 
participants  have  requested  guidance 
regarding  the  application  of  certain 
provisions  of  the  federal  securities  laws 
to  trading  in  security  futures  products. 

Section  II.A.  below  addresses  some  of 
the  questions  that  may  arise  under 
certain  statutory  provisions  and  rules 
administered  by  the  Commission's 
Division  of  Corporation  Finance. 
Section  II.B.  addresses  some  of  the 
questions  that  may  arise  under  certain 
statutory  provisions  and  rules 
administered  by  the  Commission's 
Division  of  Market  Regulation.  Because 
security  futures  products  are  new 
products,  the  guidance  provided  is 
based  on  how  we  expect  markets  in 
these  products  to  operate.  As  these 
markets  develop  and  we  learn  more 
about  their  operations  and  security 
futiues  products  themselves,  we  may 
need  to  revisit  some  of  the  guidance 
provided  today  or  provide  guidance  on 
additional  issues." - 

n.  Discussion  ** 

A.  Guidance  on  Statutory  Provisions 
and  Rules  Administered  by  the  Division 
of  Corporation  Finance 

1.  Seciuities  Act  and  Director,  Officer, 
and  Principal  Stockholder  Issues 

a.  Securities  Act  Registration  and 
Exemptions  From  Registration: 
Securities  Act  Rule  144 

Every  offer  or  sale  of  a  security  in 
interstate  commerce  or  by  use  of  the 
mails  must  either  be  registered  under 
the  Seciuities  Act  or  exempt  from 


15(b)(12)  of  the  Exchange  Act.  The  CFMA  also 
requires  the  Commission,  in  consultation  with  the 
CFTC,  to  issue  rules,  regulations,  or  orders  as 
necessary  to  avoid  duplicative  or  conflicting 
regulations  applicable  to  firms  that  are  subject  to  all 
of  the  provisions  of  the  Exchange  Act  and  the  CEA 
with  respect  to  the  treatment  of  customer  funds, 
securities,  or  property,  maintenance  of  books  and 
records,  financial  reporting,  or  other  financial 
responsibility  rules  involving  secunty  futures 
products.  See  Exchange  Act  section  lS(c)(3)(B)  I  IS 
U.S.C.  78o(c)(3)(B)|:  CEA  section  4d(c)  (7  U.S.C. 
6d(c)). 

"In  addition,  some  of  the  guidance  provided  in 
this  release  relates  to  security  futures  instead  of  all 
security  futures  products.  As  noted  above,  security 
futures  products  are  a  broader  set  of  instruments 
that  include  options  on  security  futures  as  well  as 
security  futures  themselves.  See  supra  note  3. 
Should  the  Commission  in  coordination  with  the 
CFTC  permit  the  trading  of  such  instruments  in  the 
future,  see  section  6(h)(6)  of  the  Exchange  Act  (15 
U.S.C.  78f(h)(6)),  at  that  time,  the  Commission 
could  look  at  the  function  of  such  instruments  to 
determine  whether  this  guidance  for  security 
futures  is  appropriate  for  options  on  security 
futures. 
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registration.^  Securities  Act  Rule  144* 
provides  a  nonexclusive  safe  harbor  for 
the  unregistered  resale  of  restricted  ^ 
and  other  securities  held  by  affiliates  of 
an  issuer,  as  well  as  for  the  unregistered 
resale  of  restricted  securities  by  non- 
affiliates  of  the  issuer.  The  Rule  sets 
forth  specific  standards  that,  if  met. 
permit  persons  who  hold  such  securities 
to  sell  them  publicly  without  being 
deemed  to  be  "underwriters"  under  .the 
Securities  Act  '*'  and  in  reliance  on  the 
Securities  Act  section  4(1)  exemption 
from  r^istration.^ ' 

The  CFMA  amended  the  Securities 
Act  in  the  following  manner: 

•  It  amended  Section  2(a)(1)  '^  to 
include  security  futures  products  within 
the  definition  of  "security." 

•  It  added  section  3(a)(14) '  *  to 
exempt  the  offer  and  sale  of  a  security 
futures  product  from  the  registration 
requirements  of  Section  5  if  the  security  . 
futures  product  is:  (1)  Traded  on  a 
national  securities  exchange  or  a 
national  securities  association  registered 
under  section  15A(a)  of  the  Exchange 
Act  *'*  and  (2)  cleared  by  a  clearing 
agency  that  is  either  registered  under 
section  17A  of  the  Exchange  Act  '"^  or 
exempt  from  registration  under  section 
17A(b)(7)  of  the  Exchange  Act."» 

•  It  amended  section  2(a)(3)  *'  to 
ensure  that  security  futures  products 
could  not  be  used  by  an  issuer.'"  its 
affiliates  '^  or  underwriters  to  . 


'Sm  section  5  of  the  Securities  Act  (IS  U.S.C 
77e). 

"  17  CFR  230.144. 

"The  term' "restricted  securities"  is  defined  in 
Rule  144(a)(3)  (17  CFR  230.144(a)(3)). 

■°  Section  2(a)(l  I)  of  the  Securities  Act  (IS  U.S.C. 
77b(a)(l  1))  defines  an  "underwriter"  as  "jalny 
person  who  has  purcliased  from  an  issuer  with  a 
view  to,  or  offers  or  sells  for  an  issuer  in  connection 
with,  the  distribution  of  any  security,  or 
participates  or  has  a  direct  or  indirect  participation 
in  any  such  undertaking,  or  participates  or  has  a 
participation  in  the  direct  or  indirect  underwriting 

of  any  such  undertaking The  definition 

applies  to  any  person.  No  distinction  is  made 
between  professional  securities  dealers  and 
individual  investors:  any  person  who  performs  one 
of  the  specified  functions  in  relation  to  an  offering 
of  securities  is  an  underwriter  within  the  meaning 
of  section  2(a)(11). 

X  Securities  Act  section  4(1)  (15  U.S.C.  77d(1)) 
states  that  the  section  5  registration  requirements 
shall  not  apply  to  transactions  by  any  person  other 
than  an  issuer,  underwriter,  or  dealer. 

•MS  U.S.C.  77b(a)(1). 

'^15  U.S.C.  77c(a)(14). 

'« 15  U.S.C.  78o-3(a). 

•»15  U.S.C.  78q-/. 

"'15U.S.C78q-Ab)(7). 

>' 15  U.S.C.  77b<aM3). 

■■The  term  "issuer"  is  defined  in  section  2(a)(4) 
of  the  Securities  Act  and  includes  "every  person 

who  issues  or  proposes  to  issue  any  security 

(15  U.S.C.  77b(a)(4)). 

'"An  "affiliate"  of  an  issuer  is  defined  as  a 
"person  that  directly,  or  indirectly  through  one  or 
more  intermediaries,  controls,  or  is  controlled  by, 
or  is  under  common  control  with,  such  issuer"  (17 
CFR  230.405). 


circumvent  the  registration 
requirements  of  Section  5  with  respect 
to  the  issuer's  securities  underlying  the 
seciuity  futures  product.  As  amended. 
Section  2(a)(3)  provides  "(a]ny  offer  or 
sale  of  a  security  futures  product  by  or 
on  behalf  of  the  issuer  of  the  securities 
underlying  the  security  futures  product, 
an  affiliate  of  the  issuer,  or  an 
underwriter,  shall  constitute  a  contract 
for  sale  of,  sale  of,  offer  for  sale,  or  offer 
to  sell  the  underlying  securities." 
Accordingly,  a  transaction  in  a  security 
futures  product  on  a  security  of  an 
issuer  by  such  persons  also  is  a 
transaction  in  the  issuer's  underlying 
security  that  must  be  registered  unless 
an  exemption  fi'om  registration  is 
available.-" 

Ql:  May  an  affiliate  of  an  issuer  rely 
upon  Rule  144  in  connection  with  the 
offer  or  sale  of  securities  of  that  issuer 
that  occurs  by  virtue  of  the  affiliate's 
offer  or  sale  of  a  security  future? 

Al:  Yes.  Section  2(a)(3)  provides  that 
the  offer  or  sale  of  the  security  future  by 
the  affiliate  also  is  a  concurrent  offer  or 
sale  of  the  underlying  securities. 
Accordingly,  the  concurrent  offer  or  sale 
of  the  underlying  securities  would 
either  have  to  be  registered  or  satisfy  the 
conditions  of  an  exemption  from 
registration.  The  affiliate  may  rely  on 
Rule  144  to  establish  the  availability  of 
the  section  4(1)  exemption. 

Q2:  May  a  person  who  is  not  an 
affiliate  of  the  issuer  rely  upon  Rule  144 
in  connection  with  the  offer  or  sale  of 
restricted  seciuities  of  the  issuer  that 
OCCIU9  by  virtue  of  the  person's  offer  or 
sale  of  a  security  future? 

A2:  Yes.  If  the  non-affiliate  is  an 
"underwriter"  of  the  underlying 
sectirities.  its  offer  or  sale  of  the  security 
future  also  is  a  concurrent  offer  or  sale 
of  the  imderlying  securities. 
Accordingly,  the  concurrent  offer  or  sale 


'"All  security  futures  establish  obligations  on  the 
purchaser  and  seller  of  the  security  futures  to 
either:  (i)  Deliver  the  underlying  securities  (in  the 
case  of  a  seller  of  a  security  future)  or  accept 
delivery  of  the  underlying  securities  (in  the  case  of 
a  purchaser  of  a  security  hiture):  or  (ii)  make  or 
accept  a  cash  payment  at  maturity  of  the  security 
future  to  settle  any  gains  or  losses  based  on  the 
difference  between  the  settlement  price  of  the 
security  future  on  the  last  trading  day  and  the  price 
of  Ihe  security  future  when  the  security  future  was 
originated.  The  terms  of  the  security  future  dictate 
whether  it  is  settled  by  physical  delivery  of  the 
underlying  securities  or  by  cash  payment. 

Issues  related  to  settlement  method  are  raised 
throughout  this  interpretive  release.  However, 
settlement  method  may  or  may  not  affect  the 
application  of  particular  statutory  provisions  or 
rules.  This  release  delineates  where  settlement 
method  would  affect  the  guidance  provided.  The 
Commission  typically  does  not  view  settlement 
method  of  a  derivative  product  as  determinative  of 
whether  such  product  is  or  is  not  a  security.  See. 
e.g.,  infra  note  97  (citing  Caiola  atnicus  curiae 
brief). 


of  the  underlying  seciuities  would 
either  have  to  be  registered  or  satisfy  the 
conditions  of  an  exemption  from 
registration.  The  non-affiliate  seller  of 
restricted  securities  must,  therefore, 
establish  that  it  is  not  an  "underwriter" 
of  the  underlying  securities.  The  non- 
affiliate  seller  may  rely  on  Rule  144  to 
establish  that  it  is  not  an  "underwriter" 
of  the  securities. 

Q3:  In  analyzing  whether  a  seller  of 
securities  that  are  sold  by  virtue  of  the 
sale  of  a  security  futiu«  may  rely  on 
Rule  144  in  connection  with  that  sale.    . 
when  should  the  sale  of  the  underlying 
securities  be  deemed  to  have  occurred? 

A3:  The  transaction  in  the  underlying 
securities  is  deemed  to  have  occurred  at 
the  same  time  as  the  transaction  in  the 
related  security  future.  Accordingly,  in 
determining  the  ability  to  rely  on  Rule 
144,  a  seller  should  assess  that  reliance 
at  the  time  of  the  sale  of  the  security 
future.^*' 

Q4:  How  should  a  seller  of  a  security 
future  assess  his  or  her  reliance  un  Rule 
144  in  connection  with  the  offer  or  sale 
of  the  securities  underlying  that  security 
future? 

A4:  The  seller  should  analyze  the 
transaction  for  purposes  of  Rule  144  as 
if  it  were  a  transaction  in  the  underlying 
securities  themselves. 

Q5:  May  a  non-affiliate  settle  a 
security  future  transaction  with 
restricted  securities? 

A5:  A  non-affiliate  may  settle  a 
security  future  transaction  with 
restricted  securities  only  if  it  could  rely 
upon  Rule  144  to  offer  and  sell  the 
underlying  restricted  securities  at  the 
time  it  offered  and  sold  the  security 
future. 

Q6:  What  information  should  be 
provided  in  the  Form  144  filed  for 
securities  of  the  issuer  that  underlie  a 
security  futiu«? 

A6:  The  Form  144  should  be 
completed  to  cover  the  sale  of 
underlying  securities.  Persons  filing  the 
Form  144  should  make  reference  to  the 
security  future  in  the  "Remarks" 
section.  For  example,  disclosure  could 
read:  "This  Form  144  reflects  the 
intended  deemed  sale  of  10,000  shares 
of  ABC  issuer's  securities  that  underlie 
(describe  security  future's  material 
terms)." 


^'  The  provision  in  section  2(a)(3)  staling  that 
"(a)ny  offer  or  sale  of  a  security  futures  product  by 
or  on  behalf  of  the  issuer  of  the  securities 
underlying  the  security  futures  product,  an  affiliate 
of  th«  issuer,  or  an  underwriter,  shall  constitute  a 
contract  for  sale  of,  sale  of,  offer  for  sale,  or  offer 
to  sell  the  underlying  securities(.)"  applies 
regardless  of  whether  a  security  future  calls  for 
physical  delivery  of  the  underlying  security  or  cash 
settlement. 
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b.  Disclosure  Requirements  and  Short 
Swing  Profit  Recovery:  Exchange  Act 
Section  16 

The  CFMA  amended  section  16  of  the 
Exchange  Act  so  that  it  covers 
ownership  of,  and  transactions  in, 
security  futures  products.  ^^  Section  16 
applies  to  every  person  who  is  the 
beneficial  owner  of  more  than  10%  of 
any  class  of  equity  security  registered 
under  section  12  of  the  Exchange  Act, 
and  each  officer  and  director 
(collectively  "insiders")  of  the  issuer  of 
such  security.  Generally: 

•  Section  16(a)  requires  an  insider  to 
file  an  initial  report  with  the 
Commission  disclosing  his  or  her 
beneficial  ownership  of  ail  equity 
securities  of  the  issuer  upon  becoming 
an  insider.  To  keep  this  information 
current,  section  16(a)  also  requires 
insiders  to  report  changes  in  such 
holdings  with  respect  to  each  month  in 
which  such  a  change  occurs.^a 

•  Section  16(b)  provides  the  issuer  (or 
shareholders  suing  on  behalf  of  the 
issuer)  a  private  right  of  action  to 
recover  from  an  insider  any  profit 
realized  by  the  insider  from  any 
purchase  and  sale  (or  sale  and  pim:hase) 
of  any  equity  security  of  the  issuer 
within  any  period  of  less  than  six 
months.^* 

•  Section  16(c)  makes  it  unlawful  for 
an  insider  to  sell  any  equity  security  of 
the  issuer  if  the  insider:  (1)  Does  not 
own  the  security  sold;  or  (2)  owns  the- 
security,  but  does  not  deliver  it  against 
the  sale  within  specified  timeperiods.^s 

The  following  responses  address  how 
section  16  would  apply  to  security 
futures  in  some  conunon  situations. ^^ 

Q7:  Section  16  applies  to  every  person 
who  is  directly  or  indirectly  the 
beneficial  owner  of  more  than  ten 
percent  of  any  class  of  equity  security 
(other  than  an  exempted  security) 
registered  under  section  12  of  the 
Exchange  Act.^^  Exchange  Act  Rule 
16a-l(a)(l)  2»  provides  that  for  purposes 
of  determining  whether  a  person  is  a 
"beneficial  owner"  of  more  than  ten 
percent  of  any  class  of  equity  securities, 
the  term  "beneficial  owner"  shall  mean 
any  person  who  is  deemed  a  "beneficial 
owner"  pursuant  to  section  13(d)  of  the 
Exchange  Act  and  the  rules 


theriBunder.29  Would  the  equity 
securities  underlying  a  security  future 
be  counted  for  piu-poses  of  determining 
whether  the  purchaser  of  the  security 
future  is  a  "beneficial  owner"  of  more 
than  ten  percent  of  a  class  of  equity 
security? 

A7:  Yes.  A  person  is  deemed  to  be  the 
beneficial  owner  of  the  equity  securities 
underlying  a  security  future  that 
requires  physical  settlement  ^"  of  the 
long  security  future  if  the  security  future 
is  held  within  60  days  of  the  last  trading 
day  of  the  security  future.''  However, 
the  purchaser  of  a  cash-settled  security 
future  (i.e.,  a  security  futiu«  that,  by  its 
terms,  must  be  settled  by  a  cash 
pajrment)  is  not  deemed  to  beneficially 
own  the  securities  imderlying  that 
security  future  for  purposes  of 
determining  whether  die  purchaser  is  a 
"beneficial  owner"  of  more  than  ten 
percent  of  the  underlying  class  of  equity 
security,  because  he  or  she  does  not 
have  the  right  to  acquire  beneficial 
ownership  of  the  underlying  security.'z 

Q8:  Is  a  security  future  on  an  equity 
security  or  a  narrow-based  security 
indexes  a  "derivative  security"  under 
the  Section  16  rules? 

A8:  Yes.  Exchange  Act  Rule  16a- 
1(c)  '*  generally  defines  the  term 
"derivative  securities"  as  "any  option, 
warrant,  convertible  security,  stock 
appreciation  right  or  similar  right  with 
an  exercise  or  conversion  privilege  at  a 
price  related  to  an  equity  security,  or 
similar  securities  with  a  value  derived 
from  the  value  of  an  equity  security," 
subject  to  specific  exclusions.  A  security 
future  on  an  equity  security  or  a  narrow- 
based  security  index  would  be  a 
"similar  security  with  a  value  derived 
from  the  value  of  an  equity  security" 
and  thus  a  "derivative  seciu-ity"  within 
the  meaning  of  Rule  16a-l(c),  regardless 
of  whether  the  security  future  calls  for 
physical  or  cash  settlement. 

Q9:  Exchange  Act  Rule  16a-l(b)  '^ 
defines  a  "call  equivalent  position"  as  a 
derivative  security  position  that 
increases  in  value  as  the  value  of  the 


"Exchange  Act  section  16(f)  (15  U.S.C.  78p(f)). 

"Exchange  Act  section  16(a)  (15  U.S.C.  78p(a)). 

"Exchange  Act  section  16(b)  (15  U.S.C.  78p(b)). 

"Exchange  Act  section  16(c)  (15  U.S.C.  78p(c)). 

'"These  examples  and  other  examples  in  this 
section  are  for  purposes  of  section  16  of  the 
Exchange  Act  only  and  do  not  address  any  other 
issucs^  under  the  Exchange  Act  or  the  Securities  Act. 
For  a  discussion  of  the  Securities  Act,  see  Section 
Il.A.l.a. 

"15  U.S.C.  78/. 

"17CFR240.168-l(a)(l). 


2"  See  infra  Section  11.A.2. 

3"  See  supra  note  20. 

"  The  last  trading  day  is  the  day  on  which  the 
security  future  terminates  trading,  i.e..  the  last  day 
in  which  an  open  position  in  a  security  future, 
either  a  long  or  short  position,  can  be  closed  or 
liquidated  either  by  buying  or  selling  an  opposite 
position.  Any  security  future  that  has  not  been 
liquidated  by  the  close  of  trading  for  that  security 
future  on  the  last  trading  day  must  be  settled 
pursuant  to  the  terms  of  the  security  future. 

"  .Sep  infni  Section  II. A. 2  (discussing  the 
application  of  the  beneficial  ownership  rules  of 
Regulation  13D). 

^'The  term  "narrow-based  security  index"  is 
denned  in  section  3(a)(55)  of  the  Exchange  Act  il5 
U.S.C.  78c(a)(55)|. 

"]7CFR240.16a-l(c). 

«i7CFR240.16a-l(b). 


underlying  equity  security  increases, 
including,  but  not  limited  to.  a  long 
convertible  security,  a  long  call  option, 
or  a  short  put  option  position.  Is  the 
purchase  of  a  security  future  by  an 
insider,  or  a  long  security  future 
position,  a  "call  equivalent  position?" 

A9:  Yes.  Because  the  purchaser  of  a 
security  future,  regardless  of  whether 
the  security  future  calls  for  cash  or 
physical  settlement,  would  benefit  from 
an  increase  in  value  of  the  underlying 
equity  security,  the  purchase  of  a 
security  future  establishes  a  call 
equivalent  position. 

QIO:  Exchange  Act  Rule  16a-l(h)  ^« 
defines  a  "put  equivalent  position"  as  a 
derivative  security  position  that 
increases  in  value  as  the  value  of  the 
underlying  equity  decreases,  including, 
but  not  limited  to,  a  long  put  option  or 
a  short  call  option  position.  Is  the  sale 
of  a  security  future  by  an  insider,  or  a 
short  security  future  position,  a  put 
equivalent  position? 

AlO:  Yes.  Because  the  seller  of  a 
security  future,  regardless  of  whether 
the  security  future  calls  for  cash  or 
physical  settlement,  would  benefit  from 
a  decrease  in  value  in  the  underlying 
equity  security,  the  sale  of  a  security 
future  establishes  a  put  equivalent 
position. 

Qll:  Exchange  Act  Rule  16b-6(a) »' 
states  that  the  establishment  of,  or 
increase,  in  a  call  equivalent  position,  or 
liquidation  of.  or  decrease,  in  a  put 
equivalent  position  shall  be  deemed  a 
purchase  of  the  underlying  security  for 
purposes  of  section  16(b).  Conversely. 
Rule  16b-6(a)  states  that  the 
establishment  of.  or  increase,  in  a  put 
equivalent  position,  or  liquidation  of.  or 
decrease,  in  a  call  equivalent  position 
shall  be  deemed  a  sale  of  the  underlying 
securities  for  purposes  of  section  16(b). 
How  would  purchases  and  sales  of 
security  futures  be  subject  to  matching 
for  Section  16(b)  short-swing  profit 
recovery  purposes? 

Al  1 :  The  purchase  t>f  a  security  future 
("call  equivalent  position")  would  be 
matchable  with  any  of  the  following 
transactions  within  any  period  of  less 
than  six  months: 

•  Any  disposition  of  the  equity 
security  underlying  the  security  future; 

•  Any  liquidation  or  decrease  in  a 
"call  equivalent  position"  on  the  same 
class  of  equity  security  underlying  the 
security  future;  or 

•  Any  establishment  or  increase  of  a 
"put  equivalent  position"  on  the  same 
class  of  equity  security  underlying  the 
security  future. 


*  17  CFR  240, 16a- 1(h). 
3'17CFR240.16b-6(a). 
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The  sale  of  a  security  future  ("put 
equivalent  position")  would  be 
matchable  with  any  of  the  following 
transactions  within  any  period  of  less 
than  six  months: 

•  Any  acquisition  of  the  equity 
security  underlying  the  security  future; 

•  Any  liquidation  or  decrease  in  a 
"put  equivalent  position"  on  the  same 
class  of  equity  security  underlying  the 
security  future;  or 

•  Any  establishment  or  increase  of  a 
"call  equivalent  position"  on  the  same 
class  of  equity  security  underlying  the 
seciuity  futiue. 

Examples.  For  purposes  of  the 
following  four  examples,  assume  that 
the  common  stock  of  Company  XYZ  is 
registered  under  section  12  of  the 
Exchange  Act. 

Example  1:  On  January  3,  2003.  W,  an 
officer  of  Company  XYZ,  purchases 
10.000  shares  of  XYZ  common  stock.  On 
September  3,  2003,  W  purchases  100 
December  delivery  seciirity  futiues  on 
XYZ  common  stock.  Each  security 
future  is  on  100  shares  of  XYZ  conunon 
stock.  This  purchase  establishes  a  "call 
equivalent  position"  with  respect  to 
10,000  shares  of  XYZ  common  stock.  On 
November  3.  2003.  W  sells  10,000 
shares  of  XYZ  common  stock. 
Interpretation:  W's  September  purchase 
of  the  security  futures  would  be 
matchable  with  W's  November  sale  of 
the  XYZ  shares.  Exchange  Act  Rule  16b- 
6(c)(2)  38  would  apply  to  the 
determination  of  recoverable  profits. 

Example  2:  On  January  3,  2003,  W 
purchases  100  September  delivery 
security  futures  on  XYZ  common  stock. 
On  April  3,  2003,  W  sells  call  options 
on  5,000  shares  of  XYZ  common  stock. 
Intefpretation:  W's  January  purchase  of 
the  security  futures  established  a  "call 
equivalent  position"  with  respect  to 
10,000  shares  of  XYZ  common  stock. 
W's  subsequent  sale  of  the  call  options 
established  a  "put  equivalent  position" 
with  respect  to  5.000  shares  of  XYZ 
common  stock  and  is  matchable  with 
his  piut:hase  of  50  of  the  September 
delivery  security  futures. 


i«  17  CFR  240.16b-«(c)(2).  Exchange  Act  Rule 
16b-6(c)(2)  sets  forth. the  methods  for  determining 
(he  profits  recoverable  under  section  16(b)  from 
short-swing  transactions  involving  derivative 
securities  with  different  characteristics  but  related 
to  the  same  underlying  security  {e.g..  the  purchase 
and  sale  of  call  options  with  different  strike  prices 
and  expiration  dates),  and  from  short-swing 
transactions  involving  derivative  securities  and  the 
underlying  security,  llnder  Rule  ieb-6(c)(2).  profits 
from  short-swing  transactions  involving  derivative 
securities  having  different  characteristics  but 
related  to  the  same  underlying  security,  or 
involving  derivative  securities  and  the  underlying 
security,  cannot  exceed  the  difference  in  price  of 
the  underlying  security  on  the  date  of  purchase  or 
sale  and  the  date  of  sale  or  purchase. 


Example  3:  For  purposes  of  this 
example,  assume  that  W  owns  10,000 
shares  of  XYZ  common  stock.  On 
January  3,  2003,  W  sells  100  June 
delivery  security  futiues  on  XYZ 
common  stock.  On  April  3.  2003,  W 
sells  put  options  overlying  10,000 
shares  of  XYZ  common  stock. 
Interpretation:  W's  January  sale  of  the 
security  futures  established  a  "put 
equivalent  position"  with  respect  to 
10,000  shares  of  XYZ  common  stock. 
W's  subsequent  sale  of  the  put  options 
established  a  "call  equivalent j>osition" 
(W  is  obligated  to  purchase  the  XYZ 
shares  underlying  the  put  options  if  the 
holder  of  the  options  exercises  them) 
and  is  matchable  with  his  January  sale 
of  the  security  futures. 

Example  4:  On  January  3,  2003,  W 
purchases  100  September  delivery 
security  futures  on  XYZ  conunon  stock. 
On  February  10.  2003.  W  purchases 
10.000  shares  of  XYZ  common  stock.  On 
September  5,  2003,  W  sells  100 
September  delivery  seciuity  futiues  on 
XYZ  common  stock,  to  offset  3"  the 
security  futiues  purchased  in  January. 
Interpretation:  Because  W's  sale  of  the 
security  futiues  occiured  more  than  six 
months  after  both  his  January  purchase 
of  the  seciuity  futures  and  his  February 
purchase  of  the  XYZ  common  stock,  the 
offsetting  sale  would  not  be  matchable 
with  either  purchase.  However,  the 
offsetting  sale  would  be  matchable  with 
W's  purchase  of  the  XYZ  shares  in 
February,  if  it  occurred  within  six 
months  of  the  February  purchase,  and  it 
would  be  matchable  with  either  the 
January  or  February  purchase 
(depending  upon  wUch  transaction  had 
the  lowest  purchase  price)  if  it  occurred 
within  six  months  of  the  January 
purchase.*" 

Q12:  Exchange  Act  Rule  16b-6(b) 
exempts  from  Section  16(b)  the  closing 
of  a  derivative  security  position  as  a 
result  of  its  exercise  or  conversion,  and 
the  acquisition  of  underlying  securities 


>*Ofbet  refers  to  the  method  of  closing  or 
liquidating  an  outstanding  long  or  short  security 
future  position  through  an  opposite  trade  (i.e.,  an 
equal  and  opposite-transaction  to  the  one  that 
opened  the  position).  Offset  will  occur  only  if  the 
purchase  or  sale  matches  the  original  security 
future  transaction  with  respect  to  the  underlying 
security,  number  of  security  futures,  and  delivery 
month.  Once  a  party  has  offset  his  or  her 
outstanding  security  future  position,  the  party  has 
no  further  obligations  with  respect  to  the  original 
transaction  or  the  offsetting  transaction. 

■"'  See,  for  example.  Smolowe  v.  Delendo  Corp., 
136  F.2d  231  (2d  Or.  1943).  cert,  denied  320  U.S. 
751  (1943).  regarding  "lowest  price  in  highest  price 
out"  profit  computation.  Under  this  method, 
recoverable  profit  is  computed  by  matching  the 
highest  sale  price  with  the  lowest  purchase  price 
within  six  months,  the  next  highest  sale  price  with 
the  next  lowest  purchase  price  within  six  months, 
and  so  on,  until  all  shares  have  been  included  in 
the  computation. 


at  a  fixed  exercise  price  due  to  the 
exercise  or  conversion  of  a  call 
equivalent  position,  or  the  disposition 
of  underlying  securities  at  a  fixed 
exercise  price  due  to  the  exercise  of  a 
put  equivalent  position.-"  The  Rule 
further  provides,  however,  that  the 
acquisition  of  underlying  securities 
from  the  exercise  of  an  out-of-the- 
money  *'^  option,  warrant  or  right  shall  . 
not  be  exempt. 

(a)  Would  the  settlement  of  a  security 
future  through  delivery  or  receipt  of  the 
underlying  equity  security  be  exempted 
by  Rule  16b-6(b)? 

(b)  Would  cash  settlement  of  a 
security  future  be  exempted  by  Rule 
16b-€(b)? 

A12:  (a)  The  disposition  of  a  security 
future  and  delivery  or  receipt  of  the 
underlying  security  upon  settlement 
would  be  exempted  by  Rule  16b-6(b). 
The  provision  in  Rule  16b-6(b)  that 
excludes  ftom  the  exemption  the 
exercise  of  out-of-the-money  options 
would  not  apply.  Unlike  certain  option 
contracts,  where  the  holder  of  the 
option  can  choose  whether  or  not  and 
(in  the  case  of  American  style  options) 
when  to  exercise  the  option,  a  security 
future  creates  an  obligation  either  to 
purchase  or  sell  the  underlying 
securities  at  a  specified  future  date. 
Accordingly,  the  physical  settlement  of 
a  security  future  is  more  similar  to  a 
conversion  for  purposes  of  Rule  16b- 
6(b).  An  out-of-the-money  conversion 
that  otherwise  complies  with  Rule  16b- 
6(b)  is  exempt  under  that  Rule. 

(b)  For  purposes  of  section  16,  cash 
settlement  of  a  security  future,  like  the 
cash  settlement  of  any  other  derivative 
security,  involves  the  deemed  sale  of  the 
underlying  securities  in  addition  to  the 
transactions  described  in  (a)  above  that 
take  place  upon  physical  settlement.'*^ 
Where  an  insider  holds  a  long  security 
future  position,  cash  settlement  would 
involve  the  insider's  deemed  sale  of  the 
underlying  securities  back  to  the 
counterparty.  Where  an  insider  holds  a 
short  security  future  position,  cash 
settlement  would  involve  the  insider's 
deemed  repurchase  of  the  underlying 
securities  from  the  counterparty.  Rule 
16b-6(b)  exempts  only  the  transactions 
described  in  (a)  above,  and  does  not 


*'17CFR240.16b-6(b). 

*^  For  a  person  who  has  a  long  security  future 
position,  the  security  future  would  be  "out-of-the- 
money,"  as  that  term  is  used  in  Rule  16b-6(b).  if 
the  settlement  price  of  the  security  future  is  above 
the  market  price  of  the  underlying  security  on  the 
settlement  date.  Cx>nversely,  a  short  security  future 
position  would  be  "out-of-the  money"  if  the 
settlement  price  of  the  security  future  is  above  the 
market  price  of  the  underlying  security  on  the 
settlement  date. 

*' See  Securities  Exchange  Act  Release  No.  28869 
(February  8. 1991).  56  FR  7242  (February  21. 1991). 
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exempt  either  of  these  additional 
transactions. 

Q13:  Generally,  persons  subject  to  the 
reporting  requirements  of  section  16 
must  file  a  report  on  Form  4  within  ten 
days  after  the  close  of  any  month  in 
which  a  change  in  beneficial  ownership 
has  occurred  in  the  equity  securities  of 
the  subject  issuer.  Unlike  most 
transactions  exempt  from  section  16(b), 
which  are  eligible  for  deferred  reporting 
on  Form  5,  exercises  and  conversions  of 
derivative  securities  that  are  exempt 
fit)m  section  16(b)  must  be  reported  on 
Form  4.**  General  Instruction  8  of  Form 
4  specifies  transaction  codes  that  should 
be  used  to  identify  the  type  of 
transaction  being  reported.  What  codes 
should  be  used  to  identify  insiders' 
transactions  in  security  futures? 

A13:  Transactions  in  security  futures 
should  be  reported  as  follows: 

•  Purchase  of  a  security  future  should 
be  identified  in  Table  II,  column  4  of  the 
form  with  transaction  code  "P." 

•  Sale  of  a  security  future  should  be 
identified  in  Table  II,  column  4  of  the 
form  with  transaction  code  "S." 

•  Physical  settlement  of  a  long 
security  future  should  be  identified  in 
Table  I,  column  3  and  Table  n,  column 
4  with  transaction  code  "C." 

•  Physical  settlement  of  a  short 
security  future  should  be  identified  in 
Table  I,  column  3  and  Table  II,  column 
4  with  transaction  code  "C." 

•  Cash  settlement  of  a  long  security 
future  should  be  identified  in  Table  I, 
column  3  tmd  Table  11,  column  4  with 
transaction  code  "C,"  and  with 
transaction  code  "S"  on  a  separate  line 
in  Table  I,  column  3  (to  report  the 
deemed  sale  of  the  underlying 
securities). 

•  Cash  settlement  of  a  short  security 
future  should  be  identified  in  Table  I, 
column  3  and  Table  n,  column  4  with 
the  transaction  code  "C,"  and  with 
transaction  code  "P"  on  a  separate  line 
in  Table  I,  column  4  (to  report  the 
deemed  repurchase  of  the  underlying 
security). 

Q14:  Exchange  Act  Rule  16c-4 
provides  that  establishing  or  increasing 
a  put  equivalent  position  is  exempt  frtim 
section  16(c)  so  long  as  the  amount  of 
securities  underlying  the  put  equivalent 
position  does  not  exceed  the  amount  of 
underlying  securities  otherwise  owned 
by  the  insider.  How  would  Rule  16c-4 
apply  to  an  insider's  sale  of  a  security 
future? 

A14:  For  the  duration  of  the  insider's 
put  equivalent  position  pursuant  to  the 
security  future,  an  insider  who  sells  a 
security  future  must  otherwise  own  an 


« Exchange  Act  Rule  16a-3(f)(l)(i)(A)  (17  CFR 
240.16a-3(f)(l)(iHA)|. 


amount  of  the  underlying  securities 
sufficient  to  cover  his  or  her  delivery 
obligations  under  the  security  future.  In 
computing  the  amount  of  underlying 
securities  otherwise  owned,  an  insider 
may  include  securities  of  the  same  class 
as  die  underlying  securities  on  deposit 
in  a  margin  account. 

■Example:  The  common  stock  of 
Company  XYZ  is  registered  under 
section  12  of  the  Exchange  Act.  On  May 
5,  2003,  S,  an  officer  of  Company  XYZ, 
owns  10,000  shares  of  XYZ  common 
stock.  On  May  5,  2003,  S  sells  100 
December  delivery  security  futures  on 
XYZ  common  stock.  This  sale 
estabUshes  a  "put  equivalent  position" 
with  respect  to  10,000  shares  of  XYZ 
common  stock  (each  security  future  is 
on  100  shares  of  Company  XYZ 
common  stock).  S  deposits  2,000  shares 
of  Company  XYZ  common  stock  as 
margin  on  the  security  futures. 
Interpretation:  Including  the  2,000 
shares  of  XYZ  conunon  stock  S 
deposited  for  margin,  S  otherwise  owns 
a  sufficient  amount  of  XYZ  shares  to 
cover  his  obligation  to  deliver  10,000 
XYZ  shares  upon  settlement  of  the 
security  futures  within  the  meaning  of 
Rule  16C-4.  S  must  continue  to 
otherwise  own  10,000  shares  of  XYZ 
common  stock  for  the  duration  of  the 
put  equivalent  position  with  respect  to 
the  100  December  delivery  security 
futures. 

Ql5:  Are  the  securities  underlying  a 
long  security  future  that  calls  for 
physical  settlement  considered 
"oUierwise  owned"  for  purposes  of  Rule 
16C-4? 

A15:  An  insider  who  is  long  a  security 
future  does  not  "otherwise  own"  the 
securities  underlying  the  security  future 
until  he  or  she  is  obligated  to  accept 
delivery  under  the  security  future  (i.e., 
if  the  security  future  is  not  offset  prior 
to  the  close  of  trading  for  that  security 
future  on  the  last  trading  day).  Once  an 
insider  is  obligated  to  accept  delivery, 
he  or  she  may  include  the  securities 
underlying  the  security  future  in 
computing  the  amount  of  underlying 
securities  "otherwise  owned."  Aji 
insider  who  is  long  a  cash-settled 
security  future  does  not  "otherwise 
own"  the  underlying  securities. 

Example:  The  common  stock  of 
Company  XYZ  is  registered  under 
Section  12  of  the  Exchange  Act.  S,  an 
officer  of  Company  XYZ,  does  not  own 
any  shares  of  XYZ  common  stock.  On 
May  5,  2003,  S  purchases  10  December 
delivery  security  futures  on  XYZ 
common  stock.  Each  security  future  is 
on  100  shares  of  XYZ  conunon  stock. 
The  last  trading  day  of  the  December 
delivery  security  futures  is  the  third 
Friday  in  December  (December  19, 


2003).  S  wishes  to  buy  put  options  on 
1000  shares  of  XYZ  common  stock  on  or 
after  December  19,  2003.  Interpretation: 
S  becomes  obligated  to  accept  delivery 
of  the  1000  XYZ  common  shares 
underlying  the  10  December  delivery 
security  futures  after  the  close  of  trading 
on  December  19,  2003.  Accordingly,  as 
of  the  close  of  trading  on  December  19. 
2003,  S  is  deemed  to  otherwise  own 
those  1000  XYZ  common  shares  for 
purposes  of  Rule  16c-4.  Therefore,  S's 
purchase  of  put  options  on  1000  shares 
of  XYZ  conunon  stock  after  the  close  of 
trading  on  December  19,  2003,  would  be 
exempt  from  Section  16(c)  pursuant  to 
Rule  16C-4. 

2.  Mergers  and  Acquisitions  Issues 

Beneficial  Ownership  Disclosure 
Requirements:  Exchange  Act  Regulation 
130"^ 

Rule  13d-l  of  the  Exchange  Act*« 
requires  any  person  who  becomes  a 
beneficial  owmer  of  more  than  five 
percent  of  a  class  of  equity  security  *'  to 
file  a  statement  containing  the 
information  required  by  either  Schedule 
13D  or  Schedule  13G.*«  Under 
Exchange  Act  Rule  13d-3(a),*«  a  person 


«'  Regulation  13D  also  encompasses  the  Schedule 
13G  requirements. 

«6  17CFR240.13d-l. 

"  For  the  purpose  of  Regulation  130,  the  term 
"equity  security"  is  defined  in  Rule  13d-l(i)  (17 
CFR  240  13d-l(i))  as  any  equity  security  of  a  class 
which  is  registered  under  section  12  of  the 
Exchange  Act  (15  U.S.C.  78/),  or  any  equity  security 
of  any  insurance  company  which  would  have  been 
required  to  be  registered  under  the  Exchange  Act 
except  for  the  exemption  contained  in  section 
12(g)(2)(G)  of  the  Exchange  Act  (15  U.S.C. 
78Ag)(2)(G)).  or  any  equity  security  issued  by  a 
clos^-end  investment  company  registered  under 
the  Investment  Company  Act  of  1940  (15  U.S.C  80a 
et  seq.).  The  term  does  not  include  securities  of  a 
class  of  non-voting  securities. 

«  17  CFR  240.1 3d-101  or  240.1 3d-102  Unless 
otherwise  exempt,  a  person  acquiring  more  than 
five  percent  of  a  class  of  equity  security  must  file 
a  Schedule  13D  within  10  days  of  the  acquisition. 
A  Schedule  130  filer  must  disclose,  among  other 
things,  his  or  her  identity  and  background,  the 
source  and  amount  of  funds  used  to  acquire  the 
securities,  the  purpose  of  the  acquisition  and  any 
plans  or  proposals  of  the  filer  concerning  the  issuer. 
Institutional  investors  who  acquire  more  than  five 
percent  of  a  class  of  equity  security  in  the  ordinary 
course  of  business,  and  not  with  the  purpose  or 
effect  of  changing  or  influencing  control  of  the 
issuer,  may  file  the  short-form  Schedule  1 3G,  in 
lieu  of  the  Schedule  13D.  within  45  days  after  the 
end  of  the  calendar  year.  Passive  investors  who 
acquire  more  than  5%  of  a  class  of  equity  security, 
but  less  than  20%  of  the  class,  and  not  with  the 
purpose  or  effect  of  changing  or  influencing  control 
of  the  issuer,  may  file  the  short-form  Schedule  13G, 
in  lieu  of  the  Schedule  130.  within  10  days  after 
the  acquisition.  A  Schedule  13G  filer  must  disclose, 
among  other  things,  his  or  her  identity,  residence 
and  citizenship,  and  amount  of  securities 
beneficially  owned. 

*«  17  CFR  240.13d-3(a).  The  Rule  states  that 
voting  power  includes  the  power  to  vote  or  to  direct 
the  voting  of  the  security,  and  that  investment 
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is  deemed  to  be  the  beneficial  owner  of 
a  security,  for  purposes  of  sections  13(d) 
and  13(g)  of  the  Exchange  Act.***  if  that 
person  has  or  shares  voting  and/or 
investment  power  with  respect  to  the 
security.  The  Rule  deems  a  person  to  be 
the  beneficial  owner  of  a  security  if  that 
person  has  the  right  to  acquire 
beneficial  ownership  of  the  seciuity 
within  60  days,  including,  but  not 
limited  to,  a  right  to  acquire  it  through 
exercise  of  an  option,  warrant,  right  or 
through  the  conversion  of  another 
security.^'  Any  person  who  acquires  the 
right  to  acquire  a  security  in  this 
manner  with  the  purpose  or  effect  of 
changing  or  influencing  control  of  the 
issuer  of  the  security  is  immediately 
deemed  to  be  the  beneficial  owner  of  the 
security  upon  acquisition  of  the  right  to 
acquire  the  security,  regardless  of  when 
the  right  is  exercisable.^^ 

Ql6:  Is  a  security  futiu«  an  "equity 
security"  that  is  reportable  under 
Regulation  13D? 

Al6:  No.  Security  futures  are  not 
covered  by  the  Rule  13d-l(i)  definition 
of  "equity  security"  '^  because  they  are 
exempt  from  registration  under  section 
12  of  the  Exchange  Act.^'* 

Q17:  Would  the  equity  securities 
underlying  a  security  future  that 
requires  physical  settlement  of  the 
security  future  be  counted  for  purposes 
of  determining  whether  the  purchaser  of 
the  security  future  is  subject  to  the 
Regulation  13D  beneficial  ownership 
reporting  reouirements? 

A17:  Yes,  Out  only  during  the  period 
when  there  are  60  or  fewer  days  before 
the  last  trading  day,  or  immediately 
upon  purchase  of  the  security  future  if 
it  was  acquired  for  the  purpose  of 
changing  or  influencing  control  of  the 
issuer  of  the  underlying  securities.^^ 

Example  1:  On  June  3,  2002,  W 
purchases  100  security  futures  for 
December  delivery.  Each  security  future 
calls  for  physical  delivery  of  100  shares 


power  includes  the  power  to  dispose,  or  to  direct 
the  disposition  of  the  security. 

»15U.S.C.  78m(d)and(g). 

»'  Rule  13d-3(d)(l)(i)  (17  CFR  240.13d-3(d)(l)(i)). 
Additionally,  the  Rule  deems  a  person  to  be  the 
beneficial  owner  of  a  security  if  the  person  has  the 
right  to  acquire  beneficial  ownership  of  the  security 
within  60  days  pursuant  to  the  power  lo  revoke  a 
trust,  discretionary  account,  or  similar  arrangement 
through  the  termination  of  a  trust,  discretionary 
account  or  similar  arrangement.  See  Rule  13d- 
3(d)(1)(i)(C)  and  (D)  (17  CFR  240.13d-3(d)(1)(i)(C) 
and  (D)). 

URule  13d-3(dHl)  (17  CFR  240.13d-3(d)(l)). 

'>  See  supra  note  . 

»« Exchange  Act  section  12(a)  (IS  U.S.C  781(a)) 
exempts  security  futures  traded  on  a  national 
securities  exchange  from  registration  under  both 
sections  12(b)  and  section  12(g)  of  the  Exchange  Act 
(15  U.S.C.  781(b)  and  (g)).  Exchange  Act  section 
12(g)  clarifies  that  security  futures  are  not  equity 
securities  of  the  issuer  of  the  underlying  securities. 

^*  See  supra  note. 


of  Company  XYZ  common  stock.  The 
last  trading  day  of  the  December 
delivery  contracts  is  December  20,  2002. 
Before  his  acquisition  of  the  security 
futures,  W  was  not  required  to  file  a 
beneficial  ownership  report  on  either 
Schedule  13D  or  13G.  Interpretation:  On 
the  purchase  date,  June  3.  2002.  W  does 
not  have  to  count  the  shares  of 
Company  XYZ  common  stock 
underlying  the  security  futures  contracts 
for  purposes  of  determining  beneficial 
ownership  under  Rule  13d-3  because 
this  date  is  more  than  60  days  from  the 
last  trading  day  of  the  security  futures.^*^ 
If  W  has  not  offset  the  security  futures 
on  or  before  October  21.  2002,  W  would 
count  the  shares  of  XYZ  common  stock 
luderlying  the  security  futiues  for 
piuposes  of  determining  whether  he  is 
subject  to  the  Regulation  13D  beneficial 
ownership  reporting  requirements. 

Example  2:  Same  facts  as  in  Example 
1  above,  except  W  purchases  the 
December  delivery  security  futures 
(with  the  last  trading  day  of  December 
20,  2002)  on  Company  XYZ  common 
stock  on  October  23,  2002.  The  amoimt 
of  Company  XYZ  common  stock 
beneficially  owned  by  W  before  his 
purchase  of  the  security  futures, 
combined  with  the  shares  of  Company 
XYZ  common  stock  underlying  the 
contracts,  brings  W  above  the  five 
percent  beneficial  ownership  threshold. 
Interpretation:  W  must  file  a  Schedule 
13D  or  13G  within  10  days  after  his 
purchase  of  the  security  futures.^^ 

Q18:  Would  the  equity  seciuities 
underlying  a  security  future  that 
requires  cash  settlement  be  counted  for 
purposes  of  determining  whether  the 
purchaser  of  the  contract  is  subject  to 
the  Regulation  13D  beneficial 
ownership  reporting  requirements? 

A18:  No.  A  purchaser  of  a  cash-settled 
security  future  (i.e.,  a  security  future 
that,  by  its  terms,  must  be  settled  by  a 
cash  payment)  would  not  count  the 
equity  securities  underlying  the  contract 
for  purposes  of  determining  whether  he 
or  she  is  subject  to  the  Regulation  13D 
reporting  requirements,  because  he  or 
she  does  not  have  the  right  to  acquire 
beneficial  ownership  of  the  underlying 
security. 

Ql9:  If  the  equity  securities 
underlying  a  security  future  that 
requires  physical  settlement  are  coimted 


^This  example  assumes  that  the  security  futures 
were  not  purchased  with  the  purpose  or  effect  of 
changing  or  influencing  control  of  the  issuer. 

"  In  this  example,  W  would  be  eligible  to  file  on 
the  short-form  Schedule  13G  if  he  is  an  institutional 
or  passive  investor  and  can  certify  that  he  did  not 
purchase  the  security  futures  for  the  purpose  of 
changing  control  of  Company  XYZ,  and  the 
purchase  did  not  have  the  eflTect  of  changing  control 
of  Company  XYZ.  See  Rule  13d-1(b)  and  (c)  (17 
CFR  240.13d-1(b)  and  (c)). 


for  purposes  of  determining  beneficial 
ownership  under  Regulation  13D, 
would  the  securities  underlying  a 
security  future  that  is  purchased  to 
liquidate  or  offset  an  existing  security 
future  position  be  counted  for  purposes 
of  determining  beneficial  ownership? 

A19:  No.  but  only  to  the  extent  that 
the  offsetting  purchase  does  not 
establish  a  new  security  future  position. 
If  a  purchaser  buys  a  security  future  to 
offset  an  outstanding  short  position,  the 
purchaser  has  no  obligation  to  accept 
delivery  of  the  seciuities  imderlying  the 
long  security  future.'* 

Q20:  Other  than  for  purposes  of 
determining  beneficial  ownership,  how 
does  the  purchase  or  sale  of  a  security 
future  affect  Schedule  13D  disclosure? 

A20:  As  with  other  derivative 
contracts  overlying  an  "equity  security" 
under  Rule  13d-l(i),  a  purchaser  or 
seller  of  a  seciuity  future  who  is  subject 
to  Schedule  1 3D  reporting  requirements 
with  respect  to  the  underlying  security 
may  have  to  amend  Schedule  13D  to 
disclose  his  or  her  transactions  in 
security  futures  on  securities  of  a  class 
of  equity  security  beneficially  owned  by 
such  person,  whether  settled  by 
physical  delivery  or  in  cash.  For 
example,  the  purchase  or  sale  of  a 
seciuity  future  may  represent  a  change 
in  the  source  of  funds  under  Item  3  of 
Schedule  13D,  a  possible  shift  in 
purpose  under  Item  4  (particularly  to 
the  extent  that  the  transaction  is  part  of 
a  plan  or  proposal  to  dispose  of 
Company  XYZ  securities  that  W  did  not 
disclose  previously),  or  a  "transaction" 
in  the  subject  security  under  Item  5. 
Furthermore,  the  security  future  would 
be  a  "contract,  agreement, 
understanding,  or 
relationship  *  *  *  with  respect 
to  *  *  *  securities  of  the  issuer"  under 
Item  6.  A  Schedule  13G  filer  would 
disclose  transactions  in  security  futiues 
in  accordance  with  Regulation  13D  and 
the  item  requirements  of  SchediUe  13G. 

B.  Guidance  on  Statutory  Provisions  and 
Rules  Administered  by  the  Division  of 
Market  Regulation 

1.  Market  Supervision  Issues 

The  Duty  of  Best  Execution 

Broker-dealers  have  long  been  subject 
to  a  duty  of  best  execution  when 
effecting  securities  transactions  for 
customers.  This  duty  derives  from 


M  See  supra  note  .A  transaction  is  not  an 
offsetting  transaction  if  it  does  not  liquidate  the 
previously  established  security  future  position. 
Once  a  security  future  has  been  offset,  the 
obligation  to  accept  or  make  delivery  of  the 
underlying  securities  or  to  accept  or  make  payment 
of  the  value  of  the  underlying  securities  (in  the  case 
of  a  cash  settled  security  future)  is  canceled. 
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common  law  agency  principles  and 
fiduciary  obligations,  and  has  been 
incorporated  in  self-regulatory 
organization  rules  and,  through  judicial 
and  Commission  decisions,  in  the 
enforcement  of  the  antifraud  provisions 
of  the  federal  securities  laws.  Questions 
have  arisen  as  to  the  applicability  of  this 
duty  to  security  futures  products. 

Q21:  Does  the  duty  of  nest  execution 
apply  to  security  futures  products? 

A21:  Yes.  The  duty  of  best  execution 
requires  a  broker-dealer  "to  seek  the 
most  favorable  terms  reasonably 
available  under  the  circumstances  for  a 
customer's  transaction."'^"  The  duty  of 
best  execution  is  not  limited  by  the  type 
of  transaction  or  security  involved  and 
applies  equally  to  security  futures 
products. 

Q22:  Are  broker-dealers  expected  to 
comply  with  the  duty  of- best  execution 
in  the  absence  of  national  market  system 
mechanisms  for  security  futures 
products? 

A22:  Yes.  While  the  national  market 
system  mechanisms  adopted  under  the 
Exchange  Act  were  designed  in  part  "to 
assure  *  *  *  the  practicability  of 
brokers  executing  investors"  orders  in 
the  best  market,"""  the  duty  of  best 
execution  predates  the  national  market 
system  provisions  of  the  federal 
securities  laws.  Accordingly,  the 
Commission  has  never  considered  the 
duty  of  best  execution  to  be  contingent  . 
on  the  existence  of  such  mechanisms.**' 
Best  execution  obligations,  for  example, 
also  apply  to  securities  for  which 
national  market  system  plans  do  not 
exist,  such  as  government  securities  and 
corporate  debt.**^ 

Q23:  Are  broker-dealers  expected  to 
comply  with  the  duty  of  best  execution 
with  respect  to  instruments  that  may  not 
be  standardized  or  fungible  across 
markets? 

A23:  As  noted  above,  the  duty  of  best 
execution  requires  a  broker-dealer  to 
seek  the  most  favorable  terms 
reasonably  available  under  the 
circumstances  for  a  customer's 
transaction.  In  the  absence  of  specific 
instructions  from  a  customer,  a  broker- 
dealer  has  an  obligation  to  use 
reasonable  efforts  to  execute  customer 
orders  in  the  market  that  maximizes  the 
economic  benefit  to  the  customer.^^  The 


^"Securities  Exchange  Act  Release  No.  37619A 
(September  6,  1996),  61  FR  48290, 48322 
(September  12,  1996). 

»o  15  U.S.C.  78k-1(a)(l)(C)(iv). 

<"  See  Securities  Exchange  Act  Release  No.  43591 
(November  17,  2000).  65  FR  75439,  75439-40 
(December  1 .  2000)  (discussing  best  execution 
obligations  with  respect  to  exchange-listed  options). 

»'  See  NASD  Rule  2320. 

•>•■  See  Newlon  v.  Merrill.  Lynch.  Pierce.  Fenner  &■ 
Smith.  Inc..  135  F.3d  266,  270  (3d  Cir.  1998)  (en 
banc):  NASD  Rule  2320. 


Commission  recognizes  that  it  would  be 
difficult  to  apply  these  principles  to 
contracts  that  are  materially  different  as 
to  their  terms.  If  the  customer  has 
specified  the  market  or  contract  in 
which  to  trade,  the  broker-dealer  must 
seek  to  achieve  the  best  possible 
execution  within  that  market.  If  the 
customer  has  not  specified  the  market  or 
contract,  the  Commission  reminds 
broker-dealers  that,  even  with  respect  to 
contracts  that  are  materially  different, 
they  should  consider  the  applicability  of 
other  agency  or  fiduciary  duties, 
including  suitability. 

2.  Trading  Practices  Issues*** 

a.  Short  Sale  Regulation:  Exchange  Act 
Rules  lOa-1  and  3b-3 

A  short  saleSs  the  sale  of  a  security 
that  the  seller  does  not  own  or  that  the 
seller  owns  but  does  not  deliver.  The 
Commission  has  plenary  authority  to 
regulate  short  sales  of  securities 
registered  on  a  national  securities 
exchange  (listed  securities)  as  necessary 
to  protect  investors  under  Section  10(a) 
of  the  Exchange  Act.""^  The  Commission 
adopted  Exchange  Act  Rule  lOa-1  •*«  to 
restrict  short  selling  in  a  declining 
market.^'"  Specifically,  Rule  lOa-1  (a)(1) 
provides  that,  subject  to  certain 
exceptions,  a  listed  security  may  be  sold 
short:  (i)  At  a  price  above  the  price  at 
which  the  immediately  preceding  sale 
was  effected  (plus  tick),  or  (ii)  at  the  last 
sale  price  if  it  is  higher  than  the  last 
different  price  (zero-plus  tick). 
Conversely,  short  sales  are  not 
permitted  on  minus  ticks  or  zero-minus 
ticks,  subject  to  narrow  exceptions.  The 
operation  of  these  provisions  constitute 
what  is  commonly  described  as  the 
"tick  test." 

Exchange  Act  Rule  3b-3  defines  the 
term  "short  sale"  as  any  sale  of  a 
security  that  the  seller  does  not  own  or 
any  sale  that  is  consummated  by  the 
delivery  of  a  security  borrowed  by,  or 
for  the  account  of,  the  seller.  Rule 
3b-3  also  defines  specific  instances 
when  a  person  shall  be  deemed  to  own 
a  security,  i.e.,  a  long  position. 

Q24:  Will  sales  of  security  futures  be 
subject  to  Rule  lOa-1? 


»••  Exchange  Act  Rules  15c2-4  and  15c2-8  [17 
CFR  240.15C2-4  and  240.15c2-8|  apply  to  sales  of 
security  futures  by  brokers  and  dealers  that 
constitute  distributions.  We  anticipate  that  security 
futures  will  be  issued  by  clearing  agencies,  and 
brokers  and  dealers  therefore  will  not  participate  in 
distributions  of  security  futures.  If  brokers  and 
dealers,  however,  participate  in  a  distribution  of 
security  futures,  we  will  address  any  questions 
regarding  Rules  15c2-4  and  15c2-«  at  that  time. 

«5 15  U.S.C.  78j(a). 

««'17CFR240.10a-1. 

•"  See  Securities  Exchange  Act  Release  No.  1548 
(January  24.  1938),  3  FR  213  (lanuary  26.  1938). 


A24:  No.  In  authorizing  the  trading  of 
futures  contracts  involving  single  stocks 
and  narrow-based  seciuity  indices,  . 
Congress  exempted  security  futures 
products  from  the  operation  of  Section 
10(a)(1)  of  the  Exchange  Act  under 
which  Rule  lOa-1  is  adopted.**" 

Q25;  Does  a  security  future  convey 
ownership  imder  Rule  3b-3  for  the 
purposes  of  short  sale  regulation? 

A25:  A  person  who  holds  a  security 
future  obligating  him  to  take  delivery  of 
the  underlying  securities  by  physical 
settlement  would  not  be  considered 
long  these  securities  for  the  purposes  of 
Rule  3b-3  imtil  the  security  future 
terminates  trading.**"  This  interpretation 
is  consistent  with  the  way  Rule  3b-3 
addresses  several  instances  where  a 
person  owns  a  security  that  entitles  a 
person  to  acquire  securities  underlying 
the  instrument,  e.g.,  options,  rights, 
warrants,  and  convertibles.  In  those 
instances.  Rule  3b-3  requires  the 
option,  right,  warrant,  or  convertible  to 
be  exercised,  tendered,  or  converted 
before  the  person  can  be  considered  as 
having  a  long  position  in  the  underlying 
security.  These  provisions  also 
implicitly  contemplate  that  the  person 
will  shortly  acquire  the  security  being 
sold.  For  a  physically-settled  security 
future,  the  holder  will  obtain  the 
underlying  seciuity  only  after  the 
security  future  terminates  trading.  A 
security  future  settled  by  receipt  of  cash 
has  no  effect  on  a  person's  long 
position. 

b.  Safe  Harbor  for  Issuer  Repurchases: 
Exchange  Act  Rule  lOb-18 

Exchange  Act  Rule  lOb-18  '" 
provides  a  non-exclusive  "safe  harbor" 
from  liability  for  manipulation  under 
sections  9(a)(2)  and  10(b)  of  the 
Exchange  Act,  and  Rule  lOb-5  under 
the  Exchange  Act,  when  an  issuer  or  its 
affiliated  purchaser  bids  for  or 
purchases  shares  of  the  issuer's  common 
stock  in  accordance  with  the  Rule's 
manner,  timing,  price,  and  volume 
conditions.  Because  Rule  lOb-18  is  a 
voluntary  safe  harbor,  an  issuer  is  not 
required  to  comply  with  the  provisions 
of  the  Rule  when  making  market 
purchases,  and  no  adverse  inference 
about  manipulation  may  be  drawn  if  an 
issuer's  purchases  do  not  satisf\'  the 
Rule's  conditions  or  are  not  covered  by 
the  Rule.  Rule  lOb-18's  conditions  are 


"•SflelSU.S.C.  78j(a)(2). 

>*<*  Termination  of  trading  is  the  moment  at  which 
an  open  position  in  a  security  future,  either  a  long 
or  short  position,  can  no  longer  be  clo.sed  or 
liquidated  either  by  buying  or  selling  an  opposite 
position.  Similarly,  a  per*on  obligated  lo  deliver 
would  be  considered  short  at  the  termination  of 
trading. 

■oi7CFR240.10b-1«. 
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designed  to  limit  the  market  impact  of 
the  issuer's  repurchase  activity.  In  so 
doing.  Rule  lOb-18  provides  a  measure 
of  assurance  to  investors  that  a 
security's  market  price  is  based  on 
independent  market  forces  and  not 
influenced  in  a  manipulative  manner  by 
the  issuer. 

Q26:  Is  the  Rule  lOb-18  safe  harbor 
available  for  issuer  repurchase 
transactions  involving  security  futures 
(including  the  receipt  of  securities 
underlying  such  futures)? 

A26:  No.  Rule  lOb-18  only  applies  to 
what  is  defined  as  a  "Rule  lOb-18 
purchase."  ^'  A  Rule  lOb-18  purchase 
encompasses  only  purchases  by  an 
issuer  or  its  affiliate  of  its  common 
stock.  It  does  not  apply  to  any  other 
type  of  security — even  if  related  to  the 
common  stock  {e.g.,  transactions  in 
derivative  securities  such  as  warrants, 
options,  or  security  futures  that  are 
physically-settled). ^2  Thus,  consistent 

with  the  treatment  of  options  under 
Rule  lOb-18,  we  view  Uie  term  "Rule 
lOb-18  purchase"  as  not  including 
issuer  repurchase  transactions  involving 
security  futures  (including  the  receipt  of 
seciuities  underlying  such  futiues). 

c.  The  Short  Tender  Rule:  Exchange  Act 
Rule  14e-4 

Exchange  Act  Rule  14e-4J^ 
conunonly  referred  to  as  the  "short 
tender  rule,"  is  generally  designed  to 
preclude  persons  from  tendering  more 
shares  than  they  own  in  order  to  avoid 
or  reduce  the  risk  of  pro  rata  acceptance 
in  a  partial  tender  offer.  A  person  may 
tender  shares  into  a  partial  tender  offer 
only  if  both  at  the  time  of  tender  and  at 
the  end  of  the  proration  period  the 
person  has  a  "net  long  position"  in  the 
subject  security  or  an  equivalent 
security  equal  to  or  greater  than  the 
amount  tendered  into  the  partial  tender 
offer.  Under  Rule  14e~4,  a  person's  "net 
long  position"  in  a  subject  seciuity 
equals  the  excess,  if  any,  of  such 
person's  "long  position"  over  a  person's 
"short  position."  The  calculation  of  the 
net  long  position  must  be  done  both  at 
the  time  of  tender  and  at  the  end  of  the 
proration  period,  or  period  during 
which  securities  are  accepted  by  lot, 
including  any  extension  thereof. 

Q27:  How  should  a  security  hiture  be 
considered  in  calculating  a  person's 
long  position  for  the  purposes  of  Rule 
14e— 4  when  the  underlying  security  is 
the  subject  of  a  partial  tender  offer? 


'>  Sfw  Exchange  Act  Rule  10l>-18(a)(3)  (17  CFR 
240.10b-18(a)(3)). 

"  Rule  10b-18  also  would  not  apply  to  security 
futures  that  are  cash-settled,  as  these  products  do 
not  result  in  a  purchase  of  the  common  stock  for 
purposes  of  the  Rule. 

"17CFR240.14e-4. 


A27:  A  person  who  holds  a  seciuity 
future  obligating  him  to  take  delivery  of 
a  subject  security  by  physical  settlement 
will  be  considered  to  be  long  the  subject 
security  for  the  purposes  of  Rule  14e- 
4  only  after  the  security  future 
terminates  trading.  ^^  This  interpretation 
is  consistent  with  the  treatment  of 
standardized  options  positions  in  Rule 
14e— 4.  The  owner  of  a  standardized 
option  in  a  subject  security  is  not 
considered  to  be  long  the  underlying 
security  imder  Rule  14e-4  for  tendering 
purposes  until  the  standardized  option 
is  exercised.  A  seciuity  futvue  settled  by 
receipt  of  cash  has  no  effect  on  the 
shareholder's  lone  position. 

Q28:  How  should  a  seciuity  future  be 
considered  in  calculating  a  person's 
short  position  for  the  purposes  of  Rule 
14e-4  when  the  underlying  security  is 
the  subject  of  a  partial  tender  offer? 

A28:  In  order  to  prevent  hedged 
tendering  and  over-tendering.  Rule  14e- 
4  requires  a  person  tendering  into  a 
partial  tender  offer  to  include  in  the 
calculation  of  his  or  her  short  position 
the  amount  of  subject  securities  such 
person  is  obligated  to  deliver  pursuant 
to  a  security  future  that  was  entered  into 
on  or  after  the  date  that  a  tender  offer 
is  first  publicly  announced  or  otherwise 
made  known  by  the  bidder  to  the 
holders  of  the  security  to  be  acquired,  if 
the  security  future  terminates  trading  at 
or  before  the  end  of  the  proration 
period.  If  one  or  more  tender  offers  for 
the  same  security  are  ongoing  on  such 
date,  the  announcement  date  shall  be 
that  of  the  first  announced  offer.  This 
requires  inclusion  of  the  amount  of  such 
subject  securities  in  the  person's  short 
position,  regardless  of  the  price  of  the 
security  future  relative  to  the  price  of 
the  subject  security  underlying  the 
security  futiue,  because  (in  contrast  to 
an  option,  discussed  below)  the  security 
future  requires  the  person  to  deliver  the 
securities  upon  maturity. 

This  interpretation  is  consistent  with 
the  treatment  of  standardized  options 
positions  in  Rule  14e— 4.  Rule  14e-4 
requires  a  person  tendering  into  a 
partial  tender  offer  to  include  in  the 
calculation  of  his  or  her  short  position 
the  amount  of  subject  securities  that  the 
person  is  obligated  to  deliver  upon 
exercise  of  a  standardized  in-the-money 
call  option  that  was  sold  on  or  after  the 
date  that  a  tender  offer  is  first  publicly 
announced  or  otherwise  made  known 
by  the  bidder  to  the  holders  of  the 
security  to  be  acquired.  For  purposes  of 
Rule  14e— 4,  in-the-money  call  options 
are  those  options  with  strike  prices 
below  the  highest  tender  offer  price  or 


stated  amount  of  consideration  offered 
for  the  subject  security.  A  security 
future  settled  by  receipt  of  cash  has  no 
effect  on  the  person's  short  position.'^ 

d.  Purchases  Outside  of  a  Tender  Offer: 
Exchange  Act  Rule  14e-5 

In  connection  with  a  tender  offer  for 
equity  securities.  Rule  14e-5  of  the 
Exchange  Act  '^  generally  prohibits  a 
covered  person  from  directly  or 
indirectly  purchasing  or  arranging  to 
purchase  outside  of  the  tender  offer  (i) 
the  securities  or  class  of  securities  that 
are  sought  to  be  acquired  in  the 
transaction  or  that  are  otherwise  the 
subject  of  the  transaction  ("subject 
securities"),  or  (ii)  securities  that  are 
inunediately  convertible  into, 
exchangeable  for,  or  exercisable  for 
subject  securities  ("related 
securities").^' 

Q29:  Would  Rule  14e-S  apply  to  the 
purchase  by  a  covered  person  of 
security  futures  during  a  tender  offer  for 
the  securities  underlying  the  security 
futures? 

A29:  The  security  futures  would  not 
be  subject  securities.  Nor  would  the 
security  futures  be  related  securities 
because  they  would  not  be 
"immediately  convertible  into, 
exchangeable  for,  or  exercisable  for"  the 
subject  securities  (i.e.,  the  underlying 
securities).  However,  if  the  security 
futures  provide  for  physical  settlement, 
and  the  security  futures  will  terminate 
trading  ^"  prior  to  expiration  of  the 
tender  offer,  the  purchase  of  the  security 
futures  would  be  prohibited  under  Rule 
14e-5  as  an  arrangement  (i.e.,  the 
security  future  contract)  to  ()urchase 
subject  securities  (i.e.,  the  underlying 
securities)  during  the  tender  offer. 

Q30:  Would  Rule  14e-5  prohibit  the 
physical  settlement  of  a  long  security 
futures  position  by  a  covered  person 
during  a  tender  offer  for  the  underlying 
security? 

A30:  The  acquisition  of  the 
underlying  securities  upon  physical 
settlement  of  a  long  security  futures 
position  would  be  considered  a 
purchase  of  subject  securities.  Rule  14e- 
5(b)(1),  however,  permits  transactions 
by  covered  persons  to  convert, 
exchange,  or  exercise  related  securities 
owned  before  public  announcement  of 


'*  See  supra  note  69  (explaining  termination  of 
trading). 


'^  Further,  the  holder  of  a  cash-settled  futures 
contract  is  not  considered  to  own  the  subject 
securities  underlying  the  contract  for  purposes  of 
Rule  14e— 4.  and  so  cannot  tender  shares  on  the 
basis  of  the  security  future.  As  such,  security 
futures  settled  by  receipt  of  cash  have  no  effect  on 
the  number  of  subject  securities  eligible  to  be 
tendered  into  an  offer. 

™17CFR240.14«-5. 

"  Relevant  terms  are  defined  in  paragraph  tc)  of 
Rule  14«-5. 

'■  See  supra  note  69. 


Federal  Register /Vol.  67.  No.  124 /Thursday.  June  27.  2002 /Rules  and  Regulations  43243 


the  tender  offer  into  subject  securities. 
Because  the  acquisition  of  subject 
securities  upon  the  physical  settlement 
of  security  futures  is  substantially 
similar  to  acquisitions  of  subject 
securities  by  conversion,  exchange  or 
exercise  of  other  securities,  the 
acquisition  of  underlying  securities  that 
are  the  subject  of  a  tender  offer  upon 
physical  settlement  of  a  long  security 
futures  position  is  within  the  Rule  14e- 
5(b)(1)  exception,  if  the  covered  person 
owned  the  security  futures  before  public 
announcement  of  the  tender  offer. 

Q31:  Would  Rule-14e-5  prohibit  the 
acquisition  of  subject  securities  to 
satisfy  an  obligation  to  deliver  those 
securities  upon  physical  settlement  of  a 
short  position  in  security  futures? 

A31:  The  acquisition  of  the 
underlying  securities  in  order  to 
physically  settle  a  short  position  in 
security  futures  would  be  considered  a 
purchase  of  subject  securities.  Rule  14e- 
5(b)(6),  however,  permits  purchases  that 
are  made  to  satisfy  an  obligation  to 
deliver  a  subject  security  arising  from 
the  exercise  of  an  option  by  a  non- 
covered  person  or  a  short  sale,  provided 
that  (i)  the  short  sale  or  option  was 
established  before  public  announcement 
of  the  tender  offer,  and  (ii)  the  short  sale 
or  option  transaction  was  made  in  the 
ordinary  course  of  business  and  not  to 
facilitate  the  offer.  Because  the 
acquisition  of  subject  securities  upon 
the  physical  settlement  of  a  short 
security  futures  position  is  substantially 
similar  to  the  acquisition  of  subject 
securities  in  a  covering  transaction 
arising  from  a  short  sale  or  the  exercise 
of  an  option  by  a  non-covered  person, 
the  acquisition  is  within  the  Rule  14e- 
5(b)(6)  exception,  provided  the 
obligation  to  settle  by  physical  delivery 
was  established  before  public 
announcement  of  the  tender  offer  and 
the  security  future  transaction  was  made 
in  the  ordinary  course  of  business  and 
not  to  facilitate  the  offer. 

Q32:  Would  Rule  14e-5  apply  to  the 
cash  settlement  by  a  covered  person  of 
a  long  security  futures  position? 

A32:  No.  The  cash  settlement  of  a 
long  security  futures  position  would  not 
involve  an  acquisition  of  the  securities 
underlying  the  security  futures. 

e.  Anti-manipulation  Rules  Regarding 
Distributions:  Regulation  M 

Regulation  M'^'*  is  intended  to 
preclude  manipulative  conduct  by 
persons  with  an  interest  in  the  outcome 
of  an  offering  of  securities.  It  governs 
the  activities  of  underwriters,  issuers, 
selling  security  holders,  and  others  that 
participate  in  the  offering,  as  well  as 


their  affiliated  purchasers.  Regulation  M 
prohibits  such  persons  from  directly  or 
indirectly  bidding  for,  purchasing,  or 
attempting  to  induce  any  person  to  bid 
for  or  purchase,  any  security  that  is  the 
subject  of  a  distribution  (a  "subject 
security"),  or  any  "reference  security" 
(together,  "covered  securities"),  until 
after  the  applicable  restricted  period."" 

Q33:  Would  Regulation  M  apply  to 
the  purchase  of  security  futures  during 
a  distribution  of  the  securities 
underlying  the  security  futures? 

A33:  Yes.  The  purchase  of  the 
security  futures  would  be  considered 
within  the  prohibition  against  directly 
or  indirectly  bidding  for,  purchasing,  or 
attempting  to  induce  any  person  to  bid 
for  or  purchase,  a  covered  seciuity  (i.e., 
the  underlying  securities)  because,  at  a 
minimum,  the  purchase  of  the  security 
futures  would  be  an  indirect  purchase  of 
a  covered  security. 

Q34:  Is  the  actively-traded  securities 
exception  available  in  connection  with 
acquisitions  of  security  futures  during 
distributions  of  the  underlying  stock? 

A34:  The  actively-traded  securities 
exception  under  Rule  101(c)(1)  would 
be  available  to  acquisitions  of  security 
futures  by  distribution  participants  and 
their  affiliated  purchasers  where  the 
underlying  securities  are  actively-traded 
securities.  However,  that  exception  is 
not  available  to  purchases  of  security 
futures  by  issuers,  selling  security 
holders,  or  affiliated  purchasers  of  the 
underlying  securities  who  are  governed 
by  Rule  102(d)(l).8i 

Q35:  Would  Regulation  M  prohibit 
the  physical  settlement  of  a  long 
security  futures  position  during  a 
distribution  of  the  underlying  security? 

A35:  "The  acquisition  of  the 
underlying  security  upon  physical 
settlement  of  a  long  security  futures 
position  would  be  considered  the 
purchase  of  a  covered  security.  Rules 
101(b)(4)  and  102(b)(4).  however,  permit 
distribution  participants,  and  issuers 
and  selling  shareholders,  respectively, 
to  acquire  a  covered  security  through 
the  exercise  of  any  option,  warrant, 
right,  or  any  conversion  privileges  set 
forth  in  the  instrument  governing  a 
security.  In  adopting  these  exceptions, 
the  Commission  stated  that  it  believes 
that  exercises  or  conversions  of 
derivative  securities  generally  have  an 
uncertain  and  attenuated  manipulative 
potential."^  Because  the  acquisition  of 
underlying  securities  upon  physical 


settlement  of  a  long  security  future  is 
substantially  similar  to  the  acquisition 
of  a  covered  security  upon  the  exercise 
of  an  option,  warrant,  right,  or 
conversion  privilege,  the  acquisition  is 
within  the  exceptions  in  Rules  101(b)(4) 
and  102(b)(4). 

Q36:  Would  Regulation  M  apply  to 
the  cash  settlement  of  a  long  security 
futures  position? 

A36:  No.  Regulation  M  would  not 
prohibit  the  cash  settlement  of  a  long 
security  futures  position. 

3.  Other  Broker-Dealer  Issues 

a.  Eligible  OTC  Derivative  Instruments: 
Exchange  Act  Rule  3b-13 

OTC  derivatives  dealers  are  a  class  of 
registered  dealers  that  limit  their  trading 
to  eligible  over-the-counter  derivative 
products  and  certain  related 
transactions." '  Registration  with  the 
Commission  as  an  OTC  derivatives 
dealer  is  an  alternative  to  registration  as 
a"  full  broker-dealer."''  OTC  derivatives 
dealers  may  engage  in  dealer  activities 
in  "eligible  OTC  derivative 
instruments,"  as  that  term  is  defined  in 
Exchange  Act  Rule  3b-13.8s  qTC 
derivatives  dealers  may  also  engage  in 
certain  additional  securities  activities 
related  to  conducting  an  OTC 
derivatives  business."^ 

Q37:  Would  security  futures  products 
be  eligible  OTC  derivative  instruments 
as  defined  in  Exchange  Act  Rule  3b-13? 

A37:  No.  Exchange  Act  Rule  3b- 
13(b)(2)(i)  defines  an  eligible  OTC 
derivative  instrument,  and  specifically 
excludes  from  the  definition  of  eligible 
OTC  derivative  instrument  a  security 
that  is  listed  or  traded  on  a  securities 
exchange.  Security  futures  products  are 


">17  CFR  242.100-242.105. 


•"Relevant  terms,  including  •"distribution." 
"reference  security."  and  "restricted  period."  are 
defined  in  Rule  100  of  Regulation  M. 

»•  See  17  CFR  242.102. 

"2  Securities  Exchange  Act  Release  No.  38067 
(December  20,  19961.  62  PR  520.  528  (January  3, 
1997). 


«'Spel7CFR240.3b-12. 

•"  See  Securities  Exchange  Act  Release  No.  40594 
(October  23, 1998).  63  FR  59362  (November  3. 
1998). 

«i7CFR240.3b-13. 

*«  Id.  In  particular,  an  OTC  derivatives  dealer 
must  limit  its  securities  activities  to:  (1)  Engaging 
in  dealer  activities  in  eligible  OTC  derivative 
instruments  (as  defined  in  Rule  3b-13)  that  are 
securities:  (2)  issuing  and  reacquiring  securities  that 
are  issued  by  the  dealer,  including  warrants  on 
securities,  hybrid  securities,  and  structured  notes: 
(3)  engaging  in  cash  management  securities 
activities  (as  defined  in  Rule  3l>-14);  (4)  engaging 
in  ancillary  portfolio  management  securities 
activities  (as  defined  in  Rule  3b-15):  and  (5) 
engaging  in  such  other  securities  activities  that  the 
Commission  designates  by  order  pursuant  to  Rule 
15a-l(b)(l).  17  CFR  240.3b-12(a).  In  addition,  such 
dealer's  securities  activities  must  consist  primarily 
of  those  described  in  categories  (1)  through  (3).  17 
CFR  240.3b-12(b).  and  do  not  consist  of  any  other 
securities  activities,  including  engaging  in  any 
transaction  in  any  security  that  is  not  an  eligible 
OTC  derivative  instrument,  except  as  permitted  in 
categories  (3)  through  (5).  17  CFR  240.3b-12(c). 
Moreover,  an  OTC  derivatives  dealer  must  also  be 
affiliated  with  a  fully  regulated  broker-dealer.  17 
CFR  240.3b-12. 
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exchange  listed  instruments."'  Because 
a  security  futures  product  is  a  security 
that  is  listed  on  a  registered  national 
securities  exchange,  it  is  excluded  from 
the  definition  of  an  eligible  OTC 
derivative  instrument.**"  Accordingly, 
an  OTC  derivatives  dealer  that  wishes  to 
engage  in  activities  involving  security 
futures  products  would  be  limited  to 
those  activities  permissible  in  securities 
that  are  not  eligible  OTC  derivative 
instruments — activities  such  as  ancillary 
portfolio  management  securities 
activities."' 

b.  Addressing  Conflicts  Associated  With 
Proprietary  Trading  and  Tmdingfor 
Discretionary  Accounts  by  Exchange 
Members:  Exchange  Act  Section  1 1(a) 

Section  11(a)  of  the  Exchange  Act «" 
prohibits  a  member  of  a  national 
securities  exchange  (other  than  a  notice- 
registered  exchange)  from  effecting 
transactions  on  that  exchange  for  its 
own  account,  the  account  of  an 
associated  person,  or  an  account  over 
which  it  or  its  associated  person 
exercises  investment  discretion,  unless 
an  exemption  applies.  Members  of 
notice-registered  futures  exchanges  are 
exempt  from  section  11(a)  for  purposes 


•'  See  Exchange  Act  Sections  6(hMl)  |15  U.S.C. 
78flh)(1)l. 

■"Exchange  Act  Rule  3b-13(b)(2)(i)  specifically 
excludes  from  the  definition  of  eligible  OTC 
derivative  instrument  a  contract,  agreement  or 
transaction  that  provides,  in  whole  or  in  part,  on 
a  firm  or  contingent  basis,  for  the  purchase  or  sale 
of,  or  is  based  on  the  value  of,  or  any  interest  in, 
any  security,  (or  group  or  index  of  securities),  and 
is  listed  on,  or  traded  on  or  through,  a  national 
securities  exchange  or  registered  national  securities 
association  or  a  facility  or  market  thereof.  See  17 
CFR240.3b-13(b)(2)(i). 

"•Exchange  Act  Rule  3b-15  defines  ancillary 
portfolio  management  securities  activities.  As  the 
Commission  explained  in  adopting  the  Rule: 

These  securities  activities  must  be  limited  to 
transactions  in  connection  with  the  OTC  derivatives 
dealer's  dealer  activities  in  eligible  OTC  derivative 
instruments,  the  issuance  of  securities  by  the 
dealer,  or  such  other  securities  activities  that  the 
Commission  designates  by  order.  They  must  also  (1) 
be  conducted  for  the  purpose  of  reducing  the 
dealer's  market  or  credit  risk  or  consist  of  incidental 
trading  activities  for  portfolio  management 
purposes:  and  (2)  be  limited  to  risk  exposures 
within  the  market,  credit,  leverage,  or  liquidity  risk 
parameters  set  forth  in  the  trading  authorizations 
granted  to  the  associated  person  (or  to  the 
associated  person's  supervisor)  who  executes  the 
transaction  for  the  dealer,  and  in  the  written 
guidelines  approved  by  the  dealer's  governing  body 
and  included  in  the  dealer's  internal  risk 
management  control  system  (as  required  under  new 
(Exchange  Act)  Rule  15c3-4).  Rule  3b-lS  also 
requires  that  ancillary  portfolio  management 
securities  activities  be  conducted  only  by  associated 
persons  of  the  dealer  who  perform  substantial 
duties  for  the  dealer  in  connection  with  its  dealer 
activities  in  eligible  OTC  derivative  instruments. 

See  Securities  Exchange  Act  Release  No.  40594 
(October  23.  1998),  63  FR  59362  (November  3, 
1998):  17  CFR  240.3b-15.  See  also  supra  note 
(noting  generally  other  permissible  activities). 

«>15  U.S.C.  78k(a). 


of  their  activities  on  those  notice- 
registered  exchanges,  but  are  subject  to 
a  similar  restriction."^ 

Congress  enacted  section  11(a)  to 
encourage  fair  dealing  and  fair  access  in 
the  exchange  markets  by  reducing  the 
conflicts  arising  from  an  exchange 
member  trading  for  its  own  account  in 
the  public  exchange  markets.'^  Exempt 
from  this  prohibition  are  certain  types  of 
transactions  that  "*  *  *  contribute  to 
the  fairness  and  orderliness  of  exchange 
markets  or  which  have  not  given  rise  to 
serious  problems. '!'3  For  instance, 
section  11(a)(1)(A)  provides  an 
exemption  from  the  prohibitions  of 
section  11(a)  for  any  transaction  by  a 
dealer  acting  in  the  capacity  of  a  market 
maker.^  Another  type  of  transaction 
speciflcally  exempted  from  section  11(a) 
is  "any  bona  Hde  hedge  transaction 
involving  a  long  or  shori  position  in  an 
equity  security  and  a  long  or  short 
position  in  a  security  entitling  the 
holder  to  acquire  or  sell  such  equity 
security.*  *  •""''The Commission 
implemented  this  exemption  in  1979  by 
adopting  Exchange  Act  Rule  llal- 
3(T).«« 

Q38:  Are  both  cash-settled  and 
physically-settled  security  futures 
securities  "entitling  the  holder  to 


«'  As  directed  by  the  CFMA,  the  CFTC  recently 
adopted  rules  that  prohibit  futures  intermediaries 
from  trading  for  accounts  in  which  they  have  any 
interest,  during  the  same  trading  session  that  they 
also  trade  for  the  accounts  of  customers,  the  same 
security  futures  product  on  the  same  designated 
contract  market  or  registered  derivatives  transaction 
execution  facility.  These  rules  also  specifically 
require  electronic  markets  to  adopt  rules  to  prohibit 
the  execution  of  customer  orders  through  systems 
that  provide  an  unfair  advantage  to  market' 
intermediaries.  That  unfair  advantage  may  be  a  time 
and  place  advantage,  or  the  ability  to  influence  or 
guide  an  order  once  the  order  enters  the  system.  See 
Commodity  Exchange  Act  Release  No.  3038-AB83 
(March  1.  2002).  67  FR  11223  (March  13,  2(X)2). 

"^  See  Securities  Act  Amendments  of  1975, 
Report  of  the  Senate  Comm.  on  Banking,  Housing 
and  Urban  Affairs  to  Accompany  S.  249,  S.  Rep.  No. 
94-75.  9th  Cong.,  1st  Sess.  99  (1975). 

*■  Securities  Acts  Amendments  of  1975,  Report  of 
the  Senate  Comm.  on  Banking.  Housing  and  Urban 
Affairs  to  Accompany  S.  249,  S.  Rep.  No.  94-75, 9th 
Cong;,  1st  Sess.  99  (1975). 

»♦  See  Exchange  Act  section  11(a)(1)(A)  (15  U.S.C. 
78k(a)(1)(A)):  Exchange  Act  Section  3(a)(38)  (15 
U.S.C.  78c(a)(38))  (defining  market  maker). 

«>  Exchange  Act  section  11(a)(1)(D)  (15  U.S.C 
78k(a)(l)(D)). 

<«  Exchange  Act  Rule  11a1-3(T)  provides  that: 

(a)  bona  fide  hedge  transaction  effected  on  a 
national  securities  exchange  by  a  member  for  its 
own  account  or  an  account  of  an  associated  person 
thereof  and  involving  a  long  or  short  position  in  a 
security  entitling  the  holder  to  acquire  or  sell  an 
equity  security,  and  a  long  or  short  position  in  one 
or  more  other  securities  entitling  the  holder  to 
acquire  or  sell  such  equity  security,  shall  be 
deemed  to  be  of  a  kind  which  is  consistent  with  the 
purposes  of  section  11(a)(1)  of  the  Act,  the 
protection  of  investors,  and  the  maintenance  of  fair 
and  orderly  markets. 

17CFR240.11al-3(T). 


acquire  or  sell  an  equity  security"  so  as 
to  permit  stock-to-futiu«s,  options-to- 
futures  and  futures-to-futiues  hedging 
transactions? 

A38:  Yes.  Secm-ity  futures  are  classic 
futures  contracts — agreements  to  buy  or 
sell  a  specific  amount  of  a  security  at  a 
particular  price  on  a  stipulated  future 
date.  Whether  settlement  on  that  date  is 
done  by  cash  or  by  physical  delivery  of 
the  underlying  securities,  such  an 
instrument  can  be  used  as  a  hedging 
vehicle. 

From  a  regulatory  perspective,  cash- 
settlement  is  not  a  determinative  factor 
in  this  context.  The  Commission  has 
long  considered  security  options  that 
are  cash-settled,  as  opposed  to 
physically-settled,  to  be  "options  on 
securities"  within  the  definition  of 
security  in  Exchange  Act  section 
3(a)(10).<*'  Such  an  approach  helps  to 
"meet  the  countless  and  variable 
schemes  devised  by  those  who  seek  the 
use  of  money  of  others  on  the  promise 
of  profits,"®*  For  similar  reasons, 
whether  cash  or  physically-settled, 
security  futures  are  securities  "entitling 
the  holder  to  acquire  or  sell  an  equity 
security"  as  contemplated  by  Rule 
llal-3(T). 

Moreover,  Coogress  did  not  intend  to 
impose  excessively  rigid  limits  on  the 
activities  of  arbitrageurs  and  other 
specialized  traders  in  connection  with 
transactions  of  the  types  listed  in 
section  11(a)(1)(D).  which  includes  bona 
fide  hedge  transactions.""  Section 
11(a)(1)  was  not  designed  to  narrow  or 
imduly  complicate  arbitrage  activities 
and  hedging  transactions. '°"  Because 


"Exchange  Act  section  3(a)(10)  (15  U.S.C. 
78c(a)(10)).  See.  e.g..  Brief  of  the  SEC.  Amicus 
Curae.  in  Support  of  Appellant  on  Issues  Addressed 
at  10^11,  touis  S.  Caiola  v.  Citibank.  N.A..  On 
Appeal  from  the  United  States  District  Court  for  the 
Southern  District  of  New  York  (No.  01-7545) 
(explaining  that  Congress  did  not  intend  to  exclude 
cash-settled  options  on  securities  from  the 
definition  of  "security"  in  the  Exchange  Act). 

«>  SEC  V.  W.f.  Ho¥Mfy  Co..  328  U.S.  293.  299 
(1946). 

•o  See  Securities  Acts  Amendments  of  1975, 
Report  of  the  Senate  Comm.  on  Banking,  Housing 
and  Urhan  Affairs  to  Accompany  S.249,  S.  Rep.  No. 
94-75,  9th  Cong.,  1st  Sess.  99  (1975). 

■oo  See  id.  The  exemption  for  bona  fide  hedge 
transactions  in  Exchange  Act  Rule  11a1-3(T)  was 
drafted  broadly  to  encompass  the  variety  and 
complexity  of  hedging  techniques.  As  the 
Commission  noted  when  it  adopted  Rule  11a1-3(T): 

The  question  whether  particular  combinations  of 
stock  positions  and  options  positions  result  in  risk 
reduction  in  each  of  the  positions  involves 
subjective  judgments  as  to  the  volatility  and  risk 
characteristics  of  those  positions.  •   *   •  The 
Ck>mmission  recognizes  that  the  calculation  of 
volatility  and  risk  can  only  be  approximate,  and 
believes  that,  for  purposes  of  section  1 1(a)(1)(D),  the 
determination  of  what  constitutes  an  offset  may  be 
made  by  the  use  of  any  responsible  method  of 
calculating  the  risk  of  stock  and  options  positions. 

Securities  Exchange  Act  Release  No.  15533 
Oanuary  29, 1979).  44  FR  6093  (January  31. 1979). 
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the  bona  fide  hedge  exemptions  in 
section  11(a)(1)(D)  and  Rule  llal-3(T) 
were  intended  to  be  interpreted  broadly 
to  encompass  the  variety  and 
complexity  of  hedging  techniques,  we 
interpret  section  11(a)(1)(D)  of  the 
Exchange  Act  and  Rule  llal-a(T)  to 
permit  cash-to-futures,  options-to- 
futures  and  futures-to-futures  hedging 
with  security  futures. 

Q39:  Would  floor  traders  effecting 
transactions  in  security  futures  products 
on  a  fully  registered  national  seciuities 
exchange  qualify  for  the  market  making 
exemption  under  section  11(a)(1)(A)? 

A39:  Section  11(a)(1)(A)  of  the 
Exchange  Act  exempts  from  the  general 
prohibitions  of  section  11(a)  any 
transaction  by  a  dealer  acting  in  the 
capacity  of  a  market  maker,  as  that  term 
is  defined  in  section  3(a)(38)  of  the 
Exchange  Act.^"'  This  exemption 
reflects  the  special  role  of  market 
makers  in  oiu  securities  markets. 
Section  3(a)(38)  defines  a  market  maker 
as  "any  specialist  permitted  to  act  as  a 
dealer,  any  dealer  acting  in  the  capacity 
of  block  positioner,  and  any  dealer  who, 
with  respect  to  a  security,  holds  himself 
out  [by  entering  quotations  in  an 
interdealer  communications  system  or 
otherwise)  as  being  willing  to  buy  and 
sell  such  security  for  his  own  account 
on  a  regular  or  continuous  basis."  As  a 
practical  matter,  consistent  with  this 
definition  of  "market  maker,"  fully 
registered  national  securities 
exchanges — i.e..  those  not  registered 
pursuant  to  Exchange  Act  section 
6(g)io2_have  established  both 
affirmative  and  negative  obligations, 
including  appropriate  dual  trading 
restrictions,  for  specialists  and  other 
market  makers.'"^  Such  obligations  are 


">' See  15  U.S.C.  78e(a)(38). 

"OS  15  U.S.C.  78flg). 

'o'  For  example,  registered  traders  in  options  on 
the  American  Stock  Exchange  ("Amex  ")  are  subject 
to  Amex  Rule  958,  prohibiting  them  from  initiating 
options  transactions  for  any  account  in  which  they 
have  an  interest  except  in  accordance  with  the 
Rule's  provisions.  Moreover.section  (c)  of  Rule  958 
generally  requires  that  when  a  registered  trader 
enters  a  trading  crowd  in  other  than  a  floor 
brokerage  capacity,  or  is  called  upon  by  a  Floor 
Official  or  a  Floor  Broker  acting  in  an  agency 
capacity,  the  registered  trader  "is  required  to  make 
competitive  hjds  and  offers  as  reasonably  necessary 
to  contribute  to  the  maintenance  of  a  fair  and 
orderly  market  and  shall  engage,  to  a  reasonable 
degree  under  the  existing  circumstances,  in 
dealings  for  his  own  account  when  there  exists  a 
lack  of  price  continuity,  a  temporary  disparity 
between  the  supply  of  and  demand  for  option   ' 
contracts  of  a  particular  series,  or  a  temporary 
distortion  of  the  price  relationships  between  option 
contracts  of  the  same  class."  See  Amex  Rule  958(c): 
see  also  Amex  Rule  958,  cmt.  .01  (designating 
registered  trader  engaging  in  Exchange  options 
transactions  as  a  Specialist  for  purposes  of  certain 
provisions  of  the  Exchange  Act  and  the  rules  and 
regulations  thereunder):  Amex  Rule  111(c)  ("No 
Registered  Trader  shall  effect,  on  the  Floor  of  the 


significant,  because  floor  traders 
generally  buy  and  sell  securities  for 
their  own  benefit  and  interest,  unless 
the  market  imposes  obligations  to  serve 
the  market  or  public  interest.  Thus,  only 
to  the  extent  a  floor  trader  is  acting 
subject  to  the  type  of  exchange  imposed 
obligations  applicable  to  market  jnakers 
in  other  securities,  including  dual 
trading  restrictions,  will  such  floor 
trader  be  deemed  acting  in  a  market 
making  capacity  in  a  security  futures 
product  on  a  fully  registered  national 
securities  exchange, 

c.  Extensions  of  Credit:  Exchange  Act 
Section  1 1(d)  and  Exchange  Act  Rule 
lOb-16 

Section  11(d)  of  the  Exchange  Act "" 
generally  prohibits  any  person  that  does 
business  as  both  a  broker  and  a  dealer 
from  extending  credit  to  a  customer  on 
any  security  that  was  part  of  a  new  issue 
when  the  broker-dealer  participated  in 
the  distribution  of  the  new  issue  within 
thirty  days  prior  to  the  customer's 
transaction.  1"^  Exchange  Act  Rule  10b- 
16  '"*^  prohibits  the  extension  of  credit 
by  a  broker-dealer  to  a  customer  in 
connection  with  any  securities 
transaction  unless  the  broker-dealer  has 
established  procedures  to  ensure  that 
the  customer  is  given,  at  the  time  the 
account  is  opened  and  periodically 
thereafter,  specified  information  with 
respect  to  the  amount  of  and  reasons  for 
credit  charges,'"' 

A  security  future  potentially  raises 
various  issues  related  to  the  extension  of 
credit.  For  instance,  questions  may  arise 
as  to  whether  the  contract  should  be 
viewed  as  an  instrument  in  and  of  itself, 
or  viewed  as  a  down  payment  on 
ownership  of  the  underlying  security. 
We  provide  guidance  about  the  security 
future  itself  and  extensions  of  credit  in 
relation  to  that  instrument. 


Exchange,  a  transaction  for  an  account  in  which  he 
has  an  interest  and  execute  as  broker  an  off-Floor 
order  in  the  same  stock  during  the  same  trading 
session.")  (incorporated  into  the  option  rules  by 
Amex  Rule  950(c)). 

'"« 15  U.S.C.  78k(d). 

'"'See  H.  R.  Rep.  No.  1383.  73d  Cxing.,  2d  Sess. 
(1934)  22:  see  also  S.  Rep.  No.  792.  73d  Cong..  2d 
Sess.  (1934)  12.  Congress  stated  that  section  1 1(d) 
"*   *   *  strikes  at  one  of  the  greatest  potential  evils 
inherent  in  the  combination  of  the  broker  and 
dealer  function  in  the  same  person,  by  assuring  that 
he  will  not  induce  his  customers  to  buy  on  credit, 
securities  which  he  has  undertaken  to  distribute  to 
the  public."  Id.  This  prohibition  applies  to  the 
direct  or  indirect  extension  or  maintenance  of 
credit,  as  well  as  arranging  for  the  extension  or 
maintenance  of  credit.  See  also  supm  note 
(concerning  expectation  that  security  futures  will  be 
issued  by  clearing  agencies  and  not  broker-dealers). 

>o6  17CFR240.10b-16. 

'"'  See  Securities  Exchange  Act  Release  No.  8773 
(December  8. 1969).  34  FR  19717  (December  16. 
1969). 


Q40:  Would  a  security  future 
constitute  an  extension  of  credit  under 
section  11(d)  of  the  Exchange  Act  and 
for  purposes  of  the  disclosure 
requirements  of  Rule  lOb-16? 

A40:  A  security  future  itself  is  not  an 
extension  of  credit.  The  value  of  a 
security  future  can  fluctuate  throughout 
the  life  of  the  contract  based  on  the 
value  of  the  underlying  security,  with 
each  party  to  the  contract  exposed  to 
such  fluctuations.  Traditionally, 
marking  to  market  of  futures  contracts 
allows  gains  and  losses  on  futures 
contracts  to  be  transferred  regularly 
between  contract  parties  throughout  the 
life  of  the  contract.  While  this  practice 
could  in  a  sense  be  viewed  as  involving 
only  partial  payment  for  a  security,  we 
believe  that  it  actually  reflects  the 
nature  of  a  futures  contract,  and  not  an 
attempt  to  extend  credit  in  the  sense 
contemplated  by  section  1 1  (d)  or  Rule 
lOb-16.  As  one  commentator  on  futures 
explained,  "margin  in  futures  accounts 
does  not  represent  partial  payment  of 
the  security  as  it  does  in  stock 
transactions.  No  loan  is  involved. 
Margin  in  futures  contracts  simply 
represents  a  good  faith  deposit  against 
performance.""'" 

Q41:  Would  extensions  of  credit  in 
relation  to  a  security  futiu'e  be 
considered  extensions  of  credit  in 
relation  to  a  new  issue  for  purposes  of 
section  11(d)(1)? 

A41:  No.  We  expect  security  futures 
to  be  issued  by  clearing  agencies  and 
not  underwritten  or  distributed  by 
broker-dealers.  Although  credit  may  be 
extended  in  relation  to  security  futures 
(e.g.,  advance  funds  to  meet  margin  calls 
or  make  periodic  variation  payments), 
such  extensions  of  credit  are  intended  to 
support  the  margining  system  for 
futures  contracts,  a  system  set  up  to 
manage  risk  in  the  clearance  and 
settlement  system  for  this  particular 
type  of  instrument.  .It  is  generally 
recognized  that  section  11(d)(1)  is 
primarily  intended  to  prohibit  "share 
pushing"  by  broker-dealers  engaged  in  a 
distribution  of  a  new  issue  of  non- 
exempted  securities.'""  Further,  section 
11(d)(1)  serves  a  related  customer 
protection  purpose  by  precluding  the 
overextension  of  customers  with  respect 
to  new  issue  securities.  As  stated  by  the 
staff  of  the  Federal  Reserve  Bank  of  New 
York,  "inducing  customers  to  buy  new 
issues  on  margin  was  perceived  as  a 
sales  technique  used  by  underwriters  to 
reduce  rapidly  their  exposure  to  risk 


'""  See  New  York  Institute  of  Finance.  Stocks 
Bonds  Options  Futures.  ln\Tstments  and  Their 
Markets  184  (Stuart  R.  Veale.  ed.  1987). 

"~  .See  VII  Loss  &  Seligman.  Securities  Regulation 
3290  n.420  (3d  ed.  1991). 
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and  as  a  technique  that  had  resulted  in 
credit-financed  purchases  which  were 
not  always  appropriate  for  the  buyers  of 
new  issues."""  For  piuposes  of  section 
11(d)(1).  we  expect  markets  in  security 
futiu^s  issued  by  clearing  agencies  to 
operate  more  like  secondary  markets 
than  markets  in  new  issues.  Moreover, 
leverage  in  such  markets  should  derive 
more  from  the  nature  of  the  instrument 
than  from  a  desire  for  broker-dealers  to 
extend  credit  to  induce  additional  sales 
to  deplete  an  underwriting  inventory. 
Thus,  the  traditional  public  policy 
concerns  underlying  section  ll(d)(l)'8 
limitations  on  credit  activities  in 
relation  to  new  issues  do  not  appear  to 
be  present  for  security  futures.  In  the 
event  private  parties  or  broker-dealers 
begin  to  issue  security  futures,  we  might 
revisit  extensions  of  credit  in  relation  to 
such  instruments. 

Q42:  Does  Rule  lOb-16  apply  to 
extensions  of  credit  related  to  seciuity 
futures,  including  an  extension  of  credit 
to  fund  a  margin  obligation? 

A42:  Yes.  While  the  future  itself  is  not 
an  extension  of  credit,  Rule  lOb-16 
applies  to  all  extensions  of  credit, 
directly  or  indirectly,  to  any  customer  in 
connection  with  any  securities 
transaction,  including  a  security  future. 
Investors  in  security  futures,  including  . 
those  extended  credit  in  connection 
with  margining,  should  benefit  from  the 
transparency  of  credit  terms  fostered  by 
this  Rule. 

d.  Ancillary  Securities  Activities  by 
Notice-Registered  Broker-Dealers 

Under  the  Exchange  Act,  only  broker- 
dealers  that  limit  their  securities 
activities  to  security  futines  products 
and  govenunent  seciuities  pursuant  to 
Exchange  Act  Rules  3a43-l  ^  * '  and 
3a44-l  "2  can  be  "notice-registered,"  as 
opposed  to  fully  registered  broker- 
dealers."^  Some  have  suggested 
identifying  additional  securities 
activities  that  would  not  trigger  the  need 
to  fully  register. 

Q43:  Will  the  Commission  provide  an 
exemption  from  full  broker-dealer 
registration  for  notice-registered  broker- 
dealers  that  engage  in  ancillary 
activities  in  securities  other  than,  but  in 
relation  to,  security  futures  products? 

A43:  At  this  time,  we  do  not  believe 
broad  exemptive  relief  is  necessary  for 
any  additional  ancillary  securities 
activities  of  notice-registered  broker- 


dealers."*  In  providing  for  notice 
registration,  Congress  envisioned  that  a 
notice-registered  broker-dealer  would 
engage  in  only  security  futiues  product 
activities."^  Limiting  the  scope  of  such 
notice  registrants'  activities  serves  the 
public  interest  because  a  wide  array  of 
broker-dealer  regulations  aimed  at 
protecting  investors  and  maintaining 
fair  and  orderly  securities  markets  are 
not  applied  to  notice-registered  broker- 
dealers."*  Moreover,  protections 
afforded  by  those  notice  registrants' 
other  regulator,  the  CFTC,  focus  on 
futures,  not  securities  markets."^ 
Should  additional  securities  activities 
be  necessary  in  conjunction  with 
security  futures  products  transactions,  a 
notice-registered  broker-dealer  could 
direct  customers  to  a  fully  registered 
broker-dealer  or  could  fully  register 
itself."" 

Of  note,  futures  commission 
merchants  already  offer  futures  on 
broad-based  stock  indexes  without 
special  relief  to  engage  in  activities  in 


' '"  See  Federal  Reserve  Bank  of  New  York  Staff 
Study:  Securities  Credit  Regulations  of  the  Board  of 
Governors  of  the  Federal  Reserve  System,  pt.  1.  at 
126(1979). 

"•t7CFR240.3a43-l. 

'"17CTR240.3a44-I. 

' "  See  supra  note  5. 


"*The  Commission  already  has  addressed  the 
issue  of  a  notice-registered  broker-dealer  handling 
certain  securities  upon  expiration  of  a  security 
future  that  is  physically-settled.  As  we  stated  when 
we  adopted  rules  to  permit  notice  registration,  a 
notice-registered  broker-dealer  that  accepts  and 
occasionally  delivers  the  underlying  securities 
upon  the  expiration  of  a  security  future  is  not  acting 
as  a  broker  or  a  dealer  with  respect  to  those 
securities.  It  therefore  is  not  required  to  register  as 
a  full  broker-dealer.  Because  roost  futures 
transactions  are  generally  closed  out  by  offsetting 
transactions,  and  not  by  physical  settlement,  this 
should  not  be  an  issue  for  most  notice-registered 
broker-dealers.  A  futures  commission  merchant  that 
routinely  closes  out  its  transactions  in  security 
futures  products  by  physical  delivery,  however, 
should  register  as  a  full  broker-dealer.  See 
Securities  Exchange  Act  Release  No.  44730  (August 
21.  2001).  66  FR  45138  (August  27.  2001). 

• "  See  1 5  U.S.C.  78o(b)(1 1 )( A).  The  fact  that 
certain  financial  intermediaries  could  want  to 
engage  in  a  wider  range  of  activities  that  would 
require  both  full  broker-dealer  and  full  futures 
commission  merchant  registration  is  reflected  in  the 
statute  as  well.  See,  e.g..  IS  U.S.C.  78o(c)(3)(B): 
supm  note  5. 

In  addition,  previously  when  Congress 
specifically  envisioned  the  exemption  of  CFTC 
registrants  from  broker-dealer  registration  solely  for 
government  securities  activities  incidental  to  their 
futures  business.  Congress  explicitly  provided  a 
statutory  basis  for  such  action.  See  Securities 
Exchange  Act  Release  No.  24726  (July  22. 1987).  52 
FR  27962  duly  24.  1987)  (adopting  Exchange  Act 
Rules  3a43-1  and  3a44-1  implementing 
amendments  to  Section  3(a)(43)  and  3(a)(44)  of  the 
Exchange  Act  defining  government  securities  broker 
and  government  securities  dealer  contained  in  the 
Government  Securities  Act  of  1986). 

'  "*  See  supm  note  5. 

•"See.  e.g..  CEA  Section  16(e)  \7  U.S.C.  20(e)|. 

""In  addition,  in  connection  with  the 
management  of  its  proprietary  account,  a  notice^ 
registered  broker-dealer  itself  could  effect 
transactions  in  equity  securities  in  its  own  account 
with  a  fully  registered  broker-dealer.  Such  activities 
generally  would  not  independently  trigger  the  need 
to  fully  register  as  a  broker-dealer  unless  they 
constituted  activities  of  a  "dealer"  as  that  term  is 
defined  in  the  federal  securities  law*. 


the  equity  seciuities  imderlying  such 
indexes  without  registering  as  broker- 
dealers."^  The  intermediaries 
themselves  may  determine  whether  to 
register  fully  as  broker-dealers  in  order 
for  them  to  expand  the  scope  of  their 
seciuities  activities.  The  Commission 
stands  ready  to  address  requests  for 
exemptive  relief,  consistent  with  the 
public  interest  and  the  protection  of 
investors,  for  highly  delineated 
securities  activities,  where  the  services 
of  a  fully  registered  broker-dealer  are 
unavailable  and  full  registration  is 
impractical. 

m.  Solicitation  of  Comments 

As  noted  above,  security  futures 
products  are  new  products  and  markets 
in  these  products  have  only  begun  to 
develop.  Guidance  provided  necessarily 
is  based  on  how  we  expect  security 
futures  products  markets  to  operate. 
Accordingly,  we  solicit  comment  to 
identify  market  developments  that 
might  make  it  necessary  to  revisit  our 
guidance  or  to  provide  guidance  on 
additional  issues. 

List  of  Subiects  in  17  CFR  Parts  231  and 
241 

Securities. 

Amendments  to  the  Code  of  Federal 
Regulations 

For  the  reasons  set  forth  above,  the 
Commission  is  amending  title  17, 
chapter  II  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  231— INTERPRETATIVE 
RELEASES  RELATING  TO  THE 
SECURITIES  ACT  OF  1933  AND 
GENERAL  RULES  AND  REGULATIONS 
THEREUNDER 

1.  Part  231  is  amended  by  adding 
Release  No.  8107  and  the  release  date  of 
June  21,  2002,  to  the  list  of  interpretive 
releases. 

PART  241— INTERPRETIVE  RELEASES 
RELATING  TO  THE  SECURITIES 
EXCHANGE  ACT  OF  1934  AND 
GENERAL  RULES  AND  REGULATIONS 
THEREUNDER 

2.  Part  241  is  amended  by  adding 
Release  No.  46101  and  the  release  date 
of  June  21,  2002  to  the  list  of 
interpretive  releases. 


'"•Exchange  Act  Rules  3a43-1  and  3a44-1 
provide  some  relief  from  broker-dealer  registration 
related  to  a  future  commission  merchant's  ancillary 
government  securities  activities.  See  17  CFR 
240.3a43-1:  240.3a44-l.  However,  such  rules  are 
inapposite  to  notice-registered  broker-dealers 
wishing  to  engage  in  equity  securities  activities  in 
addition  to  activities  in  security  futures  products. 
See  supra  note  115. 
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By  the  Commission. 

Dated:  June  21,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-16211  Filed  6-26-^)2:  8:45  am] 

BIUJNG  CODE  W10-01-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 


19  CFR  PART  12 
[T.D.  02—30] 
RIN  1515-AD12 

Extension  of  Import  Restrictions 
Imposed  on  Archaeological  and 
Ethnological  Materials  From  Peru; 
Correction 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains ' 
corrections  to  the  final  rule  (T.D.  02-30) 
that  was  published  in  the  Federal 
Register  on  June  6,  2002.  The  final  rule 
extended  for  a  period  of  five  years  from 
June  9,  2002,  the  import  restrictions  that 
were  already  in  place  for  certain 
archaeological  and  ethnological 
materials  from  Peru.  This  document 
corrects  the  Internet  web  site  address  for 
accessing  the  Designated  List  of 
Archaeological  and  Ethnological 
Materials  from  Peru  to  which  the  import 
restrictions  apply  and  an  accompanying 
image  database.  The  document  also 
clarifies  that  the  beginning  date  of  the 
five  year  extension  is  June  9,  2002. 
EFFECTIVE  DATE:  June  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
(Regulatory  Aspects)  Joseph  Howard, 
Intellectud  Property  Rights  Branch 
(202)  927-2336;  (Operational  Aspects) 
Al  Morawski,  Trade  Operations  (202) 
927-0402. 
SUPPLEMENTARY  INFORMATION: 

Background 

A  final  rule  document,  published  as 
T.D.  02-30  in  the  Federal  Register  (67 
FR  38877)  on  Thursday  June  6,  2002, 
extended  for  a  period  of  five  years  from 
June  9,  2002,  the  import  restrictions  that 
were  already  in  place  for  certain, 
archaeological  and  ethnological 
materials  from  Peru.  The  final  rule 
amended  section  12.104g(a),  Customs 
Regulations  (19  CFR  12.104g(a)). 

This  document  corrects  an  error  in  the 
Background  section  of  the  document 
regarding  the  Internet  web  site  address 
that  was  set  forth  to  enable  the  public 
to  access  the  Designated  List  of 
Archaeological  and  Ethnological 


Materials  from  Peru,  which  describes 
the  materials  covered  by  the  import 
restrictions,  and  an  accompanying 
image  database.  The  document  also 
clarifies  that  the  beginning  date  of  the 
five  year  extension  is  June  9,  2002,  by 
changing  the  effective  date  of  the 
regulation  to  June  9,  2002. 

Corrections 

In  rule  FR  Doc.  02-14219,  published 
on  June  6,  2002  (67  FR  38877),  make  the 
following  corrections: 

1.  On  page  38877,  in  the  first  column, 
the  EFFECTIVE  DATE  section  should  read 
as  follows: 

EFFECTIVE  DATE:  June  9,  2002. 

2.  On  page  38877,  in  the  third 
column,  the  first  full  sentence  should 
read  as  follows: 

The  list  and  accompanying  image 
database  may  also  be  found  at  the 
following  Internet  web  site  address: 
h  ttp  ://exchanges.state.gov/culprop. 

Dated:  fune  24,  2002. 
Sandra  L.  Bell, 

Acting  Assistant  Commissioner.  Office  of 
Regulations  and  Rulings. 
[FR  Doc.  02-16235  Filed  6-26-^)2:  8:45  am] 
BILLING  CODE  4820-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  51 0  and  520 

New  Animal  Drugs;  Change  of  Sponsor 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  two  approved  new 
animal  drug  applications  (NADAs)  and 
an  approved  abbreviated  new  animal 
drug  application  (ANADA)  from 
Lambert-Kay,  A  Division  of  Carter- 
Wallace,  Inc.,  to  Church  &  Dwight  Co., 
Inc.  The  drug  labeler  code  for  Church  & 
Dwight  Co.,  Inc.,  is  also  being  listed. 
DATES:  This  rule  is  effective  June  27. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-101),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855,  301-827-0209,  e- 
mail:  lluther@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Lambert- 
Kay,  A  Division  of  Carter-Wallace,  Inc., 
P.O.  Box  1001.  Half  Acre  Rd.,  Cranbury, 
NJ  08512-0181,  has  informed  FDA  that 


it  has  transferred  ownership  of,  and  all 
rights  and  interest  in,  NADA  101-497 
for  TINY  TIGER  (dichlorophene/ 
toluene)  Worming  Capsules,  NADA 
101-498  for  LK  (dichlorophene/toluene) 
Worming  Capsules,  and  ANADA  200- 
028  for  EVICT  (pyrantel  pamoate) 
Liquid  Wormer  to  Church  &  Dwight  Co., 
Inc.,  469  North  Harrison  St.,  Princeton, 
NJ  08543-5297.  Accordingly,  the  agency 
is  amending  the  regulations  in 
§§  520.580  and  520.2043  (21  CFR 
520.580  and  520.2043)  to  reflect  the 
transfer  of  ownership. 

Church  &  Dwight  Co.,  Inc.,  has  not 
been  previously  listed  in  the  animal 
drug  regulations  as  a  sponsor  of  an 
approved  application.  Following  these 
changes  of  sponsorship,  Lambert-Kay  is 
no  longer  the  sponsor  of  any  approved 
applications.  Accordingly,  21  CFR 
510.600(c)(1)  and  (c)(2)  is  being 
amended  to  add  entries  for  Church  & 
Dwight  Co.,  Inc.,  and  to  remove  the 
entries  for  Lambert-Kay.  Also, 
§  520.2043  is  being  revised  to  reflect  a 
current  format. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 
Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  520  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351.  352, 
353.  360b.  371.  379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  for  "Lambert-Kay,  A  Division 
of  Carter- Wallace,  Inc."  and  by 
alphabetically  adding  an  entry  for 
"Church  &  Dwight  Co.,  Inc."  and  in  the 
table  in  paragraph  (c)(2)  by  removing 
the  entry  "011615"  and  by  numerically 
adding  an  entry  for  "010237"  to  read  as 
follows: 
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f  SI  0.600    Names,  KidrMee*,  and  drug 
labeler  codas  of  sponsors  of  approved 
Applications. 


(c)  •  •  * 


Firm  name  and  addfBSS 

Drug  labeler  code 

• 

Church  &  Dwight  Co..  Inc. 

• 

• 
469  North  Harrison  St. 

• 

•  • 

.  Princeton.  NJ  08543-5297 

•  • 

• 
• 

• 

010237 

• 

• 
• 

(2)* 

•   • 

' 

' 

Drug  labeler  code 

Fimi  name  and  address 

• 

010237 

• 

m 
• 

• 
• 

« 

Church  &  Dwight  Co..  Inc. 

• 

• 
.  469  North  Harrison  St. 

• 

• 

,  Princeton,  NJ  08543-5297 

• 

• 
• 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

f520.S80    [Amended] 

4.  Section  520.580  Dichlorophene  and 
toluene  capsules  is  amended  by 
removing  footnote  1  every  place  it 
appears  in  the  section  and  in  paragraph 
(b)(1)  by  removing  "011615"  and  by 
adding  in  its  place  "010237". 

5.  Section  520.2043  is  revised  to  read 
as  follows: 

1520.2043    Pyrantel  pamoate  suapenaion. 

(a)  Specifications.  (1)  Each  milliliter 
(mL)  contains  pyrantel  pamoate 
equivalent  to  50  milligrams  (mg) 
pyrantel  base. 

(2)  Each  mL  contains  pyrantel 
pamoate  equivalent  to  2.27  or  4.54  mg 
pjrrantel  base. 

(3)  Each  mL  contains  pyrantel 
pamoate  equivalent  to  4.54  mg  pyrantel 
base. 

(b)  Sponsors.  See  sponsors  in 

§  510.600(c)  of  this  chapter  for  uses  as 
in  paragraph  (d)  of  this  section. 

(1)  Nos.  000069  and  059130  for  use  of 
the  product  described  in  paragraph 
(a)(1)  as  in  paragraph  (d)(1)  of  this 
section. 

(2)  Nos.  000069.  010237,  and  059130 
for  use  of  the  products  described  in 
paragraph  (a)(2)  as  in  paragraph  (d)(2)  of 
this  section. 

(3)  No.  023851  for  use  of  the  product 
described  in  paragraph  (a)(3)  as  in 
paragraph  (d)(2)  of  this  section. 

(c)  Special  considerations.  See 
§  500.25  of  this  chapter. 

(d)  Conditions  of  use — (1)  Horses  and 
ponies.  It  is  used  as  follows: 

(i)  Amount.  3  mg  per  pound  (/lb)  body 
weight  as  a  single  dose  mixed  with  the 


usual  grain  ration,  or  by  stomach  tube 
or  dose  syringe. 

(ii)  Indications  for  use.  For  the 
removal  and  control  of  infections  from 
the  following  mature  parasites:  Large 
strongyles  (Strongylus  vulgaris,  S. 
edentatus.  S.  equinus),  small  strongyles, 
pinworms  [Oxyuris),  and  large 
roundworms  (Parascaris). 

(iii)  Limitations.  Not  for  use  in  horses 
and  ponies  to  be  slaughtered  for  food 
purposes.  When  the  drug  is  for 
administration  by  stomach  tube,  it  shall 
be  labeled:  "Federal  law  restricts  this 
drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian." 

(2)  Dogs.  It  is  used  as  follows: 

(i)  Dogs  and  puppies — (A)  Amount. 
2.27  mg/lb  body  weight  as  a  single  dose 
in  the  animal's  feed  bowl  by  itself  or 
mixed  in  a  small  quantity  of  food. 

(B)  Indications  for  use.  For  the 
removal  of  large  roundworms  (Toxocara 
canis  and  Toxascarias  leonina)  and 
hookworms  {Ancylostoma  caninum  and 
Uncinaria  stenocephala). 

(C)  Limitations.  Additional  treatment 
may  be  required  and  should  be 
confirmed  by  fecal  examination  within 
2  to  4  weeks. 

(ii)  Dogs,  puppies,  and  lactating 
bitches  after  whelping — (A)  Amount. 
2.27  mg/lb  body  weight. 

(B)  Indications  for  use.  To  prevent 
reinfections  of  T.  canis. 

(C)  Limitations.  Administer  to 
puppies  at  2,  3,  4,  6,  8,  and  10  weeks 
of  age.  Administer  to  lactating  bitches  2 
to  3  weeks  after  whelping.  Adult  dogs 
kept  in  heavily  contaminated  quarters 
may  be  treated  at  monthly  intervals. 

Dated:  May  24.  2002. 
Andrew  |.  Beaulieu, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
|FR  Doc.  02-16050  Filed  6-26-02:  8:45  am) 

■UMO  coot  4iae-oi-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

Naw  Animal  Drugs  for  Usa  in  Animal 
Faads;  Chlortatracycllna 

agency:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Final  rule. 

SUMHARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Alpharma,  Inc.  The  supplemental 
NADA  provides  for  the  administration 
of  Type  C  medicated  feeds  containing 
chlortetracycline  to  cattle  as  a  top  dress 
on  feed  for  the  treatment  of  enteritis  and 
pneumonia. 

DATES:  This  rule  is  effective  June  27, 
2002. 

FOR  FURTHER  MFORtlATKHi  CONTACT: 

Janis  R.  Messenheimer,  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855.  301-827- 
7578,  e-mail:  jmessenh@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Alpharma, 
Inc..  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee,  NJ  07024,  filed  a  supplement 
to  NADA  48-761  for  AUREOMYCIN  50, 
90,  or  100  (chlortetracycline)  Type  A 
medicated  articles.  The  supplemental 
NADA  provides  for  the  administration 
of  Type  C  medicated  feeds  containing 
chlortetracycline  to  calves,  beef  and 
nonlactating  dairy  cattle  as  a  top  dress 
on  feed  to  deliver  10  milligrams  (mg) 
chlortetracycline  per  pound  of  body 
weight  daily.  These  medicated  feeds  are 
used  for  the  treatment  of  bacterial 
enteritis  caused  by  Escherichia  coli  and 
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bacterial  pneumonia  caused  by 
Pasteurella  multocida  susceptible  to 
chlortetracycline.  The  supplemental 
NADA  is  approved  as  of  January  24, 
2002,  and  the  regulations  are  amended 
in  21  CFR  558.128  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

Section  558.128  is  also  being 
amended  to  relocate  a  recently  assigned 
withdrawal  time  (64  FR  23539,  May  3, 
1999)  to  the  "Limitations"  colunm  of 
the  table  describing  conditions  of  use. 
This  is  being  done  to  improve  the 
readability  of  the  regulations. 

In  accordance  witn  the  freedom  of 
information  provisions  of  21  CFR  part 

■  20  and  514.1  l(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  supplemental 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
approval  for  food-producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  January  24,  2002, 
because  the  application  contains 
substantial  evidence  of  the  effectiveness 

.  of  the  drug  involved,  any  studies  of 
animal  safety  or,  in  the  case  of  food- 
producing  animals,  human  food  safety 
studies  (other  than  bioequivalence  or 


residue  studies)  required  for  the 
approved  and  conducted  or  sponsored 
by  the  applicant. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b.  371. 

2.  Section  558.128  is  amended  by 
redesignating  paragraphs  (a),  (b).  and  (d) 
as  paragraphs  (b),  (c),  and  (e), 
respectively;  by  adding  new  paragraphs 
(a)  and  (d);  and  by  revising  newly 
redesignated  paragraphs  (b)  and  (e)  to 
read  as  follows: 


§558.128    Chlortetracycline. 

(a)  Specifications.  Type  A  medicated 
articles  containing  either 
chlortetracycline  calcium  complex 
equivalent  to  chlortetracycline 
hydrochloride  or,  for  products  intended 
for  use  in  milk  replacer, 
chlortetracycline  hydrochloride. 

(b)  Approvals.  See  sponsors  in 

§  510.600(c)  of  this  chapter  for  use  as  in 
paragraph  (e)  of  this  section. 

(1)  Nos.  046573,  053389,  and  066104: 
50  to  100  grams  per  pound  (g/lb)  of 
Type  A  medicated  article. 

(2)  No.  017519:  50  g/lb  of  Type  A 
medicated  article. 
***** 

(d)  Special  considerations.  (1)  In  milk 
replacers  or  starter  feed;  include  on 
labeling  the  warning:  "A  withdrawal 
period  has  not  been  established  for  this 
product  in  preruminating  calves.  Do  not 
use  in  calves  to  be  processed  for  veal." 

(2)  Manufacture  for  use  in  free-choice 
feeds  as  in  paragraph  (e)(4)(iii)  of  this 
section  must  conform  to  §  510.455  of 
this  chapter. 

(3)  When  manufactured  for  use  as  in 
paragraph  (e)(5)(iv)  of  this  section, 
include  on  labeling  the  warning: 
"Psittacosis,  avian  chlamydiosis.  or 
ornithosis  is  a  reportable  communicable 
disease,  transmissible  between  wild  and 
domestic  birds,  other  animals,  and  man. 
Contact  appropriate  public  health  and 
regulatory  officials." 

(e)  Conditions  of  use — (1)  Chickens.  It 
is  used  as  follows: 


Chlortetracycline  amount 

Indications  for  use 

Limitatk>ns 

Sponsor 

(1)  10to50g/ton 

Chickens:  For  increased  rate  of  weight  gain  and  im- 
proved feed  efficiency. 

046573 

Do  not  feed  to  chfckens  producing  eggs  for 
human  consumption. 

017519. 
046573. 
053389. 
066104. 

(Ii)100to200g/ton 

Chickens:  For  control  of  infectious  synovitis  caused 
by  Mycoplasma  synoviae  susceptible  to  chlor- 
tetracycline. 

1 .  Feed  continuously  for  7  to  14  d. 

2.  Feed  continuously  for  7  to  14  d:  do  not 
feed  to  chickens  producing  eggs  for 
human  consumption. 

046573. 

017519. 
046573, 
053389. 
066104. 

(iii)  200  to  400  g/ton 

Chickens:  For  the  control  of  chronic  respiratory  dis- 
ease (CRD)  and  air  sac  infection  caused  by  M. 
gallisepticum  and  Escherichia  coli  susceptible  to 
chlortetracycline. 

1.  Feed  continuously  for  7  to  14  d. 

2.  Feed  continuously  for  7  to  14  d;  do  not 
feed  to  chickens  producing  eggs  for 
human  consumption. 

046573 

017519, 
046573. 
053389. 
066104. 

(iv)  500  g/ton 

Chickens:  For  the  reduction  of  mortality  due  to  E. 
coli  infections  susceptible  to  chtortetracycline. 

1.  Feed  for  5  d. 

2.  Feed  for  5  d;  do  not  feed  to  chickens 
producing  eggs  for  human  consumption. 

046573. 

017519. 
046573. 
053389. 
066104. 
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(2)  Turkeys.  It  is  used  as  follows: 


CNortetracycline  amount 

Indications  for  use 

Limitations 

Sponsor 

(i)  10  to  50  g/ton 

Growing  turkeys:  For  increased  rate  of  weigtit  gain 
and  improved  feed  efficiency. 

Do  not  feed  to  turkeys  producing  eggs  for 
human  consumption. 

017519, 
046573, 
053389, 
066104. 

(ii)  200  g/lon 

Tur1<eys:  For  control  of  infectious  synovitis  caused 
by  M.  synoviae  susceptible  to  chlortetracydine. 

Feed  continuously  for  7  to  14  d;  do  not 
feed  to  turkeys  producing  eggs  for 
human  consumption. 

017519, 
046573, 
053389, 
066104. 

(Hi)  400  gAon 

1.  Turlteys:  For  control  of  hexamitiasis  caused  by 
Hexamita  meleagndes  susceptible  to  chlortetra- 
cydine. 

2-.  Turltey  poults  not  over  4  weeks  of  age:  For  re- 
duction of  mortality  due  to  paratyphokl  caused  by 
Salmonella  typhimurium  susceptible  to  cfikxtetra- 
cycline. 

Feed  continuously  for  7  to  14  d;  do  not 
feed  to  turkeys  producing  eggs  for 
human  consumption. 

017519. 
046573. 
053389. 
066104. 

017519. 
046573. 
053389. 
066104. 

(iv)  25  mg/lb  of  body  vfveight 

Turkeys:  For  control  of  complicating  bacterial  orga- 
nisms associated  witfi  bluecomb  (transmissible 
enteritis;  coronaviral  enteritis)  susceptible  to 
chtortetracycline. 

Feed  continuously  for  7  to  14  d;  do  not 
feed  to  turkeys  producing  eggs  for 
human  consumption. 

017519. 
046573. 
053389. 
066104. 

(3)  Swine.  It  is  used  as  follows: 


Chlortetracydine  anwunt 

Indk^tions  for  use 

Limitations 

Sponsor 

(i)  10  to  50  g/ton 

• 

Growing  swine:  For  increased  rate  of  weight  gain 
and  improved  feed  efficiency. 

017519. 
046573. 
053389. 
066104. 

(ii)  50  to  100  gAon 

Swine:  For  reducing  the  incidence  of  cervical 
lymphadenitis  Qowl  abscesses)  caused  by  Group 
E.  Streptococci  susceptible  to  chlortetracydine. 

017519. 
046573. 
053389, 
066104. 

(iii)  400  gAon 

Breeding  swine:  For  the  control  of  leptospirosts  (re- 
dudng  the  incklence  of  abortton  and  shedding  of 
leptospirae)  caused  by  Leptospira  pomona  sus- 
ceptible to  chtortetracycline. 

Feed  continuously  for  not  more  than  14  d. 

017519, 
046573, 
053389, 
066104. 

(iv)  10  mg/lb  of  body  weight 

1 .  Swine:  For  the  treatment  of  baderial  enteritis 
caused  by  E.  coli  and  S.  choleraesuis  and  bac- 
terial pneumonia  caused  by  Pasteurella  multodda 
su8ceptit)le  to  chtortetracydine. 

2.  Swine:  For  the  contrd  of  porcine  proliferative 
enteropathies  (ileitis)  caused  by  Lawsonia 
intracellularis  susceptit>le  to  chlortetracydine. 

Feed  approximately  400  g/X,  varying  with 
body  weight  and  feed  consumptton  to 
provkle  10  mg/lb  per  day.  Feed  for  not 
more  ttian  14  d;  wittidraw  5  d  prior  to 
slaughter  for  sponsor  017519. 

Feed  for  not  more  than  14  d. 

017519, 
046573, 
053389, 
066104. 

046573. 

(4)  Cattle.  It  is  used  as  follows: 


Chlortetracydine  anrKXjnt 

Indtoatkxts  for  use 

Limitations 

Sponsor 

(i)  0.1  mg/lb  of  body  weight 
daily. 

Calves  (up  to  250  lb):  For  increased  rate  of  weight 
gain  and  improved  feed  efftoiency. 

See  paragraph  (d)(1)  of  this  section. 

017519. 
046573. 
053389. 
066104. 

(ii)  0.5  mg/lb  of  body  weight 
daily. 

Beef  cattle  (over  700  lb);  control  of  active  infection 
of  anaplasmosis  caused  by  Anaplasma  marginale 
susceptible  to  chlortetracydine. 

• 

Withdraw  48  h  prior  to  slaughter.  To  spon- 
sor No.  046573:  zero  withdrawal  time.  To 
sponsor  No.  053389:  1  d  withdrawal 
time. 

017519. 
046573. 
053389, 
066104. 
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Chtortetracycline  amount 

Indtoations  for  use 

Limitations 

Sponsor 

(iii)  0.5  to  2.0  mg/lb  of  body 
weight  daily. 

Beef  cattle  and  nonlactating  dairy  cattle:  As  an  aid 
in  the  control  of  active  infection  of  anaplsmosis 
caused  by  A.  marginale  susceptible  to  chtortetra- 
cydine. 

In  free-choice  cattle  feeds  such  as  feed 
btocks  or  salt-mineral  mixes  manufac- 
tured from  approved  Type  A  articles.  See 
paragraph  (d)(2)  of  this  sedion. 

046573. 

(iv)  10  mg/lb  of  body  weight 
daily. 

1 .  Calves,  beef  and  nonladating  dairy  cattle;  treat- 
ment of  bacterial  enteritis  caused  by  E.  coli  and 
bacterial  pneumonia  caused  by  P.  multocida  or- 
ganisms susceptible  to  chlortetracydine. 

2.  Calves  (up  to  250  lb):  For  the  treatment  of  bac- 
terial enteritis  caused  by  E.  coli  susceptible  to 
chlortetracydine. 

Feed  approximately  400  g/ton,  varying  with 
body  weight  and  feed  consumption  to 
provide  10  mg/lb  per  day.  Treat  for  not 
more  than  5  d;  in  feed  including  milk  re- 
placers;  withdraw  10  d  prior  to  slaughter. 
To  sponsor  No  053389:  1  d  withdrawal 
time.  To  sponsor  No.  046573:  zero  with- 
drawal time.  See  paragraph  (d)(1)  of  this 
sedion. 

See  paragraph  (d)(1)  of  this  sedton. 

017519, 
046573, 
053389, 
066104. 

017519. 
046573. 
053389, 
066104. 

(V)  4,000  to  20.000  g/ton 

Calves,  beef  and  nonlactating  dairy  cattle;  treatment 
of  bacterial  enteritis  caused  by  E.  coli  and  bac- 
terial pneumonia  caused  by  P.  multocida  orga- 
nisms susceptible  to  chlortetracydine. 

As  a  top  dress,  varying  with  body  weight 
and  feed  consumptton,  to  provide  10  mg/ 
lb  per  day.  Treat  for  not  more  than  5 
days.  See  paragraph  (d)(1)  of  this  sec- 
tton. 

046573. 

(vi)  25  to  70  mg/head/day 

Calves  (250  to  400  lb):  For  increased  rate  of  weight 
gain  and  improved  feed  efficiency. 

See  paragraph  (d)(1)  of  this  sedton. 

017519, 
046573, 
053389, 
066104. 

(vii)  70  mg/head/day 

Growing  cattle  (over  400  lb):  For  increased  rate  of 
weight  gain,  improved  feed  efficiency,  and  reduc- 
tton  of  liver  condemnation  due  to  liver  abscesses. 

See  paragraph  (d)(1)  of  this  sedion 

017519, 
046573, 
053389, 
066104. 

(viii)  350  mg/head/day 

1 .  Beef  cattle:  For  control  of  baderial  pneumonia 
associated  with  shipping  fever  complex  caused 
by  Pasteurellaspp.  susceptible  to  chlortetra- 
cydine. 

2.  Beef  cattle  (under  700  lb):  For  control  of  active 
infedion  of  anaplasmosis  caused  by  A.  marginale 
susceptible  to  chlortetracydine. 

Withdraw  48  h  prior  to  slaughter.  For  spon- 
sor 046573:  zero  withdrawal  time.  For 
sponsor  053389:  1  d  withdrawal  time. 

Withdraw  48  h  prior  to  slaughter.  For  spon- 
sor 046573:  zero  withdrawal  time.  For 
sponsor  053389:  1  d  withdrawal  time. 

017519, 
046573, 
053389. 
066104. 

017519. 
046573. 
053389. 
066104. 

(5)  Minor  species.  It  is  used  as 
follows: 


Chtortetracycline  amount 

Indications  for  use 

Limitatk>ns 

Sponsor 

1 

(i)  20  to  50  g/ton 

Growirig  sheep;  increased  rate  of  weight  gain  and 
improved  feed  efficiency. 

046573. 
053389. 
066104. 

(ii)  80  rng/head/day 

Breeding  sheep;  reducing  the  incidence  of 
(vibrionto)  abortion  caused  by  Campylobacter 
fetus  infedion  susceptible  to  chlortetracydine. 

046573. 
053389, 
066104. 

(iii)  200  to  400  g/ton 

Ducks:  For  the  control  and  treatment  of  fowl  cholera 
caused  by  P.  multocida  susceptible  to  chtortetra- 
cycline. 

Feed  in  complete  ration  to  provide  from  8 
to  28  mg/lb  of  body  weight  per  day  de- 
pending upon  age  and  severity  of  dis- 
ease, for  not  more  than  21  d.  Do  not 
feed  to  ducks  producing  eggs  for  human 
consumptton. 

046573. 
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Chlortetracydine  amount 


(iv)  10  mg/g  of  finished  feed 
daily. 


Indications  for  use 


Psittacine  birds  (cockatoos,  macaws,  and  parrots) 
suspected  or  known  to  be  infected  witti  psitta- 
cosis caused  by  Chlamydia  psittad  sensitive  to 
cfilortetracycline. 


Limitations 


Feed  continuously  for  45  d;  each  bird 
shoukj  consunw  daily  an  amount  of 
medicated  feed  equal  to  or>e  fifth  of  its 
body  weight. 

See  paragraph  (d)(3)  of  this  section. 


Sponsor 


046573. 


(6)  Chlortetracycline.  It  may  be  used 
in  accordance  with  this  sef:tion  in 
combinations  as  follows: 

(i)  Amprolium  in  accordance  with 
§558.55. 

(ii)  Amprolium  plus  ethopabate  in 
accordance  with  §  558.58. 

(iii)  Bacitracin  methylene  disalicylate 
in  accordance  with  $  558.76. 

(iv)  Clopidol  in  accordance  with 
§558.175. 

(v)  Decoquinate  in  accordance  with 
§558.195. 

(vi)  Hygromycin  B  in  accordance  with 
§558.274. 

(vii)  Monensin  in  accordance  with 
§558.355. 

(viii)  Robenidine  hydrochloride  in 
accordance  with  §  558.515. 

(ix)  Roxarsone  in  accordance  with 
§558.530. 

(x)  Salinomycin  alone  or  with 
roxarsone  in  accordance  with  §  558.550. 

(xi)  Tiamulin  in  accordance  with 
§558.600. 

(xii)  Zoalene  in  accordance  with 
§558.680. 

Dated:  May  29.  2002. 
Andrew  |.  Beaulieu, 

Acting  Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
|FR  Doc.  02-16161  Filed  6-26-02:  8:45  am] 
MLUNQ  COM  4ia0-01-« 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Quard 

33  CFR  Part  3 

[USCO-2002-12471] 
RIN2115-A044 

Navigation  and  Navlgabia  Walara— 
Tadinlcal  Aniandmanta  i 
Organizational  Changas, 
Mlacallanaoua  Editorial  Ctwngaa  and 
Conforming  Amandmants;  Dalay  of 
Effactlva  Data  for  Cartatoi  Amandmanta 
Rotating  to  tha  Marina  Inapactlon 
Zonaa  and  Captain  of  tha  Port  Zonaa 
for  Hampton  Roads  and  Wilmington 
(NC) 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule;  delay  of  effective 
date  for  certain  amendments. 


SUMMARY:  We  are  revising  the  effective 
date  of  two  sections  of  a  technical 
amendments  rule  published  June  18. 
2002,  that  will  become  effective  June  28, 
2002.  That  rule  makes  technical  and 
organizational  amendments  to  Ck>ast 
Guard  navigation  and  navigable  waters 
regulations.  The  two  sections  of  the  rule 
that  revise  the  boundaries  between 
Hampton  Roads  Marine  Inspection/ 
Captain  of  the  Port  Zone  and  the 
Wilmington  Marine  Inspection/Captain 
of  the  Port  Zone,  will  not  become 
effective  until  October  1,  2002.  This  rule 
changes  the  effective  date  for  just  those 
two  sections. 

DATES:  The  effective  date  for  the 
revisions  to  33  CFR  3.25-10(b)  and 
3.25-20(b),  published  at  67  FR  41331. 
June  18.  2002,  is  delayed  from  June  28. 
2002.  until  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
Robert  Spears,  Project  Manager. 
Standards  Evaluation  and  Development 
Division,  (&-MSR-2).  (^ast  Guard,  at 
202-267-1099.  If  you  have  questions  on 
viewing,  or  submitting  material  to  the 
docket,  call  Dorothy  Beard.  Chief, 
Dockets.  Department  of  Transportation, 
at  202-366-5149. 

SUPPLEMENTARY  INFORMATION:  On  June 
18.  2002.  in  Volume  67  of  Federal 
Register  Number  117,  pages  41329- 
41334.  the  Coast  Guard  published  a 
final  rule  entitled  "Navigation  and 
Navigable  Waters — Technical 
Amendments,  Organizational  Changes, 
Miscellaneous  Editorial  Changes  and 
Conforming  Amendments."  The  final 
rule  made  editorial  and  technical 
changes  throughout  title  33  of  the  Code 
of  Federal  Regulations  (CFR)  to  update 
the  title  before  recodification  on  July  1, 
2002.  The  final  rule  updated 
organization  names  and  addresses,  and 
made  conforming  amendments  and 
technical  corrections. 

Two  revisions  changed  the 
boundaries  between  the  Hampton  Roads 
Marine  Inspection/Captain  of  the  Port 
Zone  (33  CFR  3.25-10(b))  and  the 
Wilmington  Marine  Inspection/Captain 
of  the  Port  Zone  (33  CFR  3.25-20(b))  (67 
FR  41331).  We  anticipate  that  Coast 
Guard  Marine  Safety  Office  Wilmington 
will  have  a  fully  staffed,  operation-ready 
detachment  in  place  to  serve  the  public 


in  this  new  area  of  responsibility  by 
September  2002.  Therefore,  we  are 
making  the  revisions  to  33  CFR  3.25- 
10(b)  and  33  CFR  3.25-20(b)  effective 
October  1.2002. 

Dated:  lune  21.  2002. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety,  Security 
and  Environmental  Protection. 
(FR  Doc.  02-16237  Filed  6-26-02;  8:45  am) 
MUMQ  coot  4«10-1»-# 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CQ007-02-0701 

Drawliridgs  Oparatlon  Ragulatlona; 
Atlantic  Intracoastal  Watarway,  MIta 
1074.0  at  Hallandate  Baach,  Broward 
County,  FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  New  Hallandale  Beach  Boulevard 
bridge,  mile  1074.0  at  Hallandale  Beach. 
Florida.  This  deviation  allows  this 
bridge  to  only  open  a  single-leaf  from 
July  1.  2002.  to  August  29,  2002.  This 
action  is  necessary  to  facilitate  workers' 
safety  during  construction  of  the  new 
bridge. 

DATES:  This  deviation  is  effective  horn 
12:01  a.m.  on  July  1,  2002,  until  11  p.m. 
on  August  29,  2002. 
ADDRESSES:  Material  received  from  the 
public,  as  well  as  documents  indicated 
in  this  preamble  as  being  available  in 
the  docket,  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  Commander 
(obr).  Seventh  Coast  Guard  District,  909 
SE.  Ist  Avenue,  Room  432,  Miami.  FL 
33131  between  7:30  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Lieberum.  Project  Officer, 
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Seventh  Coast  Guard  District.  Bridge 
Section  at  (305)  415-6744. 
SUPPLEMENTARY  INFORMATION:  The 
Hallandale  Beach  Boulevard  (SR  824) 
bridge,  mile  1074.0  at  Hallandale  Beach, 
Broward  County,  Florida  will  continue 
to  operate  on  schedule.  The  existing 
operating  regulations  in  33  CFR  117.261 
(kk)  require  the  bridge  to  open  on  signal; 
except  that,  from  7:15  a.m.  to  6:15  p.m., 
the  draw  need  open  only  on  the  quarter 
hour  and  three-quarter  hour.  The  new 
Hallandale  Beach  Boulevard  bridge, 
mile  1074.0  at  Hallandale  Beach, 
Broward  County,  Florida  will  be  erected 
in  the  down  position.  When  the  first  leaf 
is  installed  it  will  provide  a  horizontal 
clearance  of  60  feet  between  the  down 
span  and  the  fender  system. 

The  contractors  notified  the  Coast 
Guard  on  May  28,  2002,  that  the  work 
on  the  new  bascule  leaves  would  start 
on  July  1,  2002.  and  due  to  a  safety  issue 
involving  welding  deck  plates,  and 
pouring  concrete,  they  requested  that 
the  new  bascule  bridge  be  able  to  only 
open  a  single-leaf  of  the  bridge  from  July 
1.  2002  until  August  29,  2002.  This 
action  will  not  significantly  hinder 
navigation,  as  a  horizontal  clearance  of 
60  feet  will  be  available  during  the 
construction. 

The  District  Commander  has  granted 
a  temporary  deviation  from  the 
operating  requirements  listed  in  33  CFR 
117.5  to  construct  the  new  drawbridge. 
Under  this  deviation,  the  New 
Hallandale  Beach  Boulevard  bridge, 
mile  1074.0  at  Hallandale  Beach,  need 
only  open  a  single-leaf  from  12:01  a.m! 
on  July  1,  2002.  until  10  p.m.  on  August 
29.  2002. 

Dated:  June  18.  2002. 
Greg  Shapley. 

Chief  Bridge  Administration  Branch,  Seventh 

Coast  Guard  District. 

[FR  Doc.  02-16238  Filed  6-26-02:  8:45  am] 

BILUNO  COOE  4910-1S-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Parts  1228, 1250,  and  1254 
RIN  3095-AB1S 

NARA  Rsgulatlons;  Tschnical 
Amendments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Final  rule. 

SUMMARY:  NARA  is  correcting  references 
to  NARA  Web  sites  in  its  regulations. 
References  to  NARA  Web  sites  are 
currently  in  our  records  management 
regulations  and  in  our  public 


availability  and  use  of  records 
regulations.  This  final  rule  will  affect 
Federal  agencies  and  the  public. 
EFFECTIVE  DATE:  June  27.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Richardson  at  telephone  number  301- 
837-2902.  or  fax  number  301-837-0319. 
SUPPLEMENTARY  INFORMATION:  NARA  has 
redesigned  its  public  Web  site  and  its 
Web  site  address  is  changed  from 
www.nara.gov  to  www.archives.gov. 
Parts  1228, 1250,  and  1254  contain 
references  to  the  NARA  Web  site.  These 
references  need  to  be  corrected  to  reflect 
the  new  Web  site  address.  This  final 
rule  contains  technical  amendments 
such  as  references  to  NARA  Web  sites. 

This  rule  is  effective  upon  publication 
for  "good"  cause  as  permitted  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(d)(3)).  NARA  believes  that  delaying 
the  elective  date  for  30  days  is 
unnecessary  as  this  rule  represents 
minor  technical  amendments.  Moreover, 
as  the  public  benefits  immediately  being 
provided  with  accurate  Web  site 
addresses  for  NARA's  public  Web  site, 
any  delay  in  the  effective  date  would  be 
contrary  to  the  public  interest. 

This  final  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  As  required  by  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  regulation  does  not  have 
any  federalism  implications. 

List  of  Subjects 

36  CFR  Part  1228 
Archives  and  records. 

36  CFR  Part  1250 

■  Confidential  business  information. 
Freedom  of  information. 

36  CFR  Part  1254 

Archives  and  records.  Confidential 
business  information.  Freedom  of 
information.  Micrographics. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  amends  parts  1228. 
1250,  and  1254  of  title  36.  Code  of 
Federal  Regulations,  as  follows: 

PART  1228— DISPOSITION  OF 
FEDERAL  RECORDS 

1.  The  authority  citation  for  Part  1228 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  chs.  21,  29,  and  33. 

§1228.12    [Amended] 

2.  In  the  introductory  paragraph  of 

§  1228.12,  remove  the  Web  site  address 
.  "http://www.nara.gov/records/pubs/" 


and  add  in  its  place  the  Web  site 
address  "http://www.archives.gov/ 
records jnanagement/pubhcations/ 
disposition_ofJederal_records/ 
index.html." 

§1228.22    [Amended] 

3.  In  the  introductory  paragraph  of 

§  1228.22,  remove  the  Web  site  address 
"http://www.nara.gov/records/pubs/" 
and  add  in  its  place  the  Web  site 
address  "http://www.archives.gov/ 
records  management/ publications/ 
dispositionofjederalrecords/ 
index.html." 

§1228.150    [Amended] 

4.  In  paragraph  (a)  of  §  1228.150 
remove  the  Web  site  address  "http:// 
www.nara.gov"  and  add  in  its  place  the 
Web  site  address  "http:// 
www.archives.gov/facilities/ 
index.html." 

§1228.160    [Amended] 

5.  In  paragraph  (f)  of  §  1228.160 
remove  the  Web  site  address  "http:// 
www.nara.gov"  and  add  in  its  place  the 
Web  site  address  "http:// 
www.archives.gov." 

§1228.166    [Amended] 

6.  In  paragraph  (b)  of  §  1228.166 
remove  the  Web  site  address  "http:// 
www.nara.gov/regional/cpr.htmr'  and 
add  in  its  place  the  Web  site  address 
"http://www.archives.gov/facilities/mo/ 
st_louis.html." 

PART  1250— PUBLIC  AVAILABILITY 
AND  USE  OF  FEDERAL  RECORDS 

1.  The  authority  citation  for  Part  1250 
continues  to  read  as  follows: 

Authority:  44  U.S.C  2104(a),  2204:  5 
U.S.C.  552;  E.O.  12600.  52  FR  23781.  3  CFR. 
1987  Comp.,  p.  235. 

§1250.12    [Amended] 

2.  In  paragraph  (c)  of  §  1250.12 
remove  the  Web  site  address  "http:// 
www.nara.gov/foia"  and  add  in  its  place 
the  Web  site  address  "http:// 
www.archivSs.gov/research_room/ 
foia_reading_room/ 
foia_readivtg_room.html." 

§1250.24    [Amended] 

3.  In  §  1250.24  remove  the  Web  site 
address  "inquire@nara.gov"  and  add  in 
its  place  the  Web  site  address  "http:// 
www.archives.gov/global_pages/ 
inquire_form.html." 

§1250.76    [Amended] 

4.  In  §  1250.76  remove  the  Web  site 
address  "inquire@nara.gov"  and  add  in 
its  place  the  Web  site  address  "http:// 
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www.aTchives.gov/gIobaI_pages/ 
inquire_form.html." 

PART  12S4-AVAILABILITY  OF 
RECORDS  AND  DONATED 
HISTORICAL  MATERIALS 

1.  The  authority  citation  for  Part  1254 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2101-2118:  5  U.S.C. 
552;  and  E.O.  12600,  52  FR  23781.  3  CFR, 
1987  Comp..  p.  235. 

2.  In  §  1254.2,  revise  paragraph  (a)  to 
read  as  follows: 

§  1254.2    LocatkMi  of  documents  and  hour* 
of  use. 

(a)  Researchers  should  identify  the 
location  of  the  documents  needed. 
Information  about  the  location  of 
records  may  be  obtained  by  writing  to 
the  National  Archives  and  Records 
Administration  (NWCCl),  Washington, 
DC  20408;  by  sending  an  e-mail  message 
to  http://www.archives.gov/ 
global_pages/inquire_form.html: 
sending  a  fax  request  to  (301)  837-0483; 
or  calling  (202)  501-5400  or  (301)  837- 
2000. 


Dated:  Iune2 1.2002. 
John  W.  Carlin. 
Archivist  of  the  United  States. 
[FR  Doc.  02-16165  Filed  6-26-02;  8:45  am) 
BHJJNQ  COOe  7S1S-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1253 
mN30»5-AB(W 

NARA  Facilttias;  Addrasaaa  and  Hours 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Final  rule. 

SUMMARY:  The  National  Archives  and 
Records  Administration  is  amending  its 
regulation  that  lists  NARA  facilities  and 
hours  when  the  public  and  other 
Federal  agency  staff  may  use  the  records 
in  those  facilities.  This  final  rule 
includes  corrections  to  email  addresses 
for  the  Presidential  libraries,  corrections 
to  phone  and  fax  numbers,  and  in  some 
cases,  modifies  the  hours  that  these 
facilities  are  open  for  research.  In 
addition.  NARA  is  also  implementing  a 
uniform  policy  on  research  room  facility 
closings  for  Federal  holidays  in  order  to 
standardize  them  throughout  NARA. 
This  final  rule  affects  members  of  the 
public  who  do  research  at  NARA 
facilities. 

EFFECTIVE  DATE:  June  27,  2002. 


FOR  FURTHER  INFORMATION  CONTACT:  Kim 

Richardson  at  telephone  number  301- 
713-7360,  ext.  240,  or  fax  number  301- 
713-7270. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  published  in  the 
April  15,  2002,  Federal  Register  (67  FR 
18146)  for  a  60-day  conunent  period. 
NARA  did  not  receive  any  comments. 

This  rule  is  effective  upon  publication 
for  "good"  cause  as  permitted  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(d)(3)).  NARA  believes  that  delaying 
the  effective  date  for  30  days  is 
unnecessary  as  this  rule  represents 
minor  technical  amendments.  Moreover, 
as  the  public  benefits  immediately  being 
provided  with  corrections  to  email 
addresses  for  the  Presidential  libraries, 
phone  and  fax  niunbers,  and  in  some 
cases,  modifications  to  the  hoiu's  that 
these  facilities  are  open  for  research, 
any  delay  in  the  effective  date  would  be 
contrary  to  the  public  interest. 

This  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  As  required  by  the 
Regulatory  Flexibility  Act,  I  certify  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  nimiber  of  small 
entities.  This  regulation  does  not  have 
any  federalism  implications. 

List  of  Subjects  in  36  CFR  Part  12S3 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  amends  part  1253  of 
title  36,  Code  of  Federal  Regulations, 
chapter  XII,  as  follows: 

PART  12S3-LOCAT10N  OF  RECORDS 
AND  HOURS  OF  USE 

1.  The  authority  citation  for  Part  1253 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a). 

2.  Amend  §  1253.3  by  revising 

'  paragraphs  (a)  through  ())  to  read  as 
follows: 

S12S3J    Prssidential  UbrarlM. 

•        *        *        •        • 

(a)  Herbert  Hoover  Library  is  located 
at  210  Parkside  Dr..  West  Branch,  lA 
(maiKng  address:  PO  Box  488,  West 
Branch.  LA  52358-0488).  The  phone 
number  is  319-643-5301  and  the  fax 
number  is  319-643-5825.  The  e-mail 
address  is  hoover.library@nara.gov. 

(b)  Franklin  D.  Roosevelt  Library  is 
located  at  4079  Albany  Post  Rd.,  Hyde 
Park.  NY  12538-1999.  The  phone 
number  is  845-229-8114  and  the  fax 
number  is  845-229-0872.  The  e-mail 
address  is  rooseveh.library9nara.gov. 

(c)  Harry  S.  Truman  Library  is  located 
at  500  W.  US  Hwy  24.  Independence. 


MO  64050-1798.  The  phone  number  is 
816-833-1400  and  the  fax  number  is 
816-833-4368.  The  e-mail  address  is 
tmman.library@nara.gov. 

(d)  Dwight  D.  Eisenhower  Library  is 
located  at  200  SE  Fourth  Street,  Abilene, 
KS  67410-2900.  The  phone  number  is 
785-263-4751  and  the  fax  niunber  is 
785-263-4218.  The  e-mail  address  is 
eisenhower.library®nara.gov. 

(e)  John  Fitzgerald  Kennedy  Library  is 
located  at  Coliunbia  Point,  Boston,  MA 
02125-3398.  The  phone  niunber  is  617- 
929-4500  and  the  fax  number  is  617- 
929-4538.  The  e-mail  address  is 
kennedy.library@nara.gov. 

(f)  Lyndon  Baines  Johnson  Library  is 
located  at  2313  Red  River  St.,  Austin, 
TX  78705-5702.  The  phone  number  is 
512-916-5137  and  the  fax  number  is 
512-916-5171.  The  e-mail  address  is 
johnson.library@nara.gov. 

(g)  Gerald  R.  Ford  Museum  is  located 
at  303  Pearl  St.,  Grand  Rapids.  MI 
49504-5353.  The  phone  number  is  616- 
451-9263  and  the  fax  number  is  616- 
451-9570.  The  e-mail  address  is 
ford.museum@nara.gov.  Gerald  R.  Ford 
Library  is  located  at  1000  Beal  Avenue. 
Ann  Arbor,  MI  48109-2114.  The  phone 
number  is  734-741-2218  and  the  fax 
number  is  734-741-2341.  The  e-mail 
address  is  ford.lihrary@nara.gov. 

(h)  Jimmy  Carter  Library  is  located  at 
441  Freedom  Parkway,  Atlanta,  GA 
30307-1498.  The  phone  number  is  404- 
331-3942  and  the  fax  number  is  404- 
730-2215.  The  e-mail  address  is 
carter.library@nara.gov. 

(i)  Ronald  Reagan  Library  is  located  at 
40  Presidential  Dr.,  Simi  Valley.  CA 
93065-0699.  The  phone  number  is  800- 
410-8354  or  805-522-8444  and  the  fax 
number  is  805-522-9621.  The  e-mail 
address  is  reagan.library@nara.gov. 

(j)  George  Bush  Library  is  located  at 
1000  George  Bush  Drive  West,  College 
Station.  TX  77845.  The  phone  number 
is  97&-260-9554  and  the  fax  number  is 
979-260-9557.  The  e-mail  address  is 
bush.library@naTa.gov. 

3.  Revise  §  1253.5  to  read  as  follows: 

1 1253.5    National  PsrsonnsI  Records 
Center. 

(a)  Military  Personnel  Records. 
NARA — National  Personnel  Records 
Center — Military  Personnel  Records  is 
located  at  9700  Page  Ave..  St.  Louis,  MO 
63132-5100.  The  hours  are  7:30  a.m.  to 
3:45  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

(b)  Civilian  Personnel  Records. 
NARA — National  Personnel  Records 
Center — Civilian  Personnel  Records  is 
located  at  111  Winnebago  St.,  St.  Louis, 
MO  63118-4199.  The  hours  are  7:30 
a.m.  to  3:45  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
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4.  Amend  §  1253.6  by  revising 
paragraphs  (a)  through  (f).  and  (h) 
through  (1)  to  read  as  follows: 

§  1 253.6    Records  Centers. 

***** 

(a)  NARA — Northeast  Region  (Boston) 
is  located  at  the  Frederick  C.  Murphy 
Federal  Center,  380  Trapelo  Rd., 
Waltham.  MA  02452-6399.  The  hours 
are  8  a.m.  to  4:30  p.m.,  Monday  through 
Friday.  The  telephone  number  is  781- 
647-8104. 

(b)  NARA— Northeast  Region 
(Pittsfield,  MA)  is  located  at  10  Conte 
Drive,  Pittsfield,  MA  01201-8230.  The 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday.  The  telephone  number 
is  413-445-6885. 

(c)  NARA— Mid  Atlantic  Region 
(Northeast  Philadelphia)  is  located  at 
14700  Townsend  Rd.,  Philadelphia,  PA 
19154-1096.  The  hours  are  8  a.m.  to 

,4:30  p.m.,  Monday  through  Friday.  The 
telephone  number  is  215-671-9027. 

(d)  NARA— Southeast  Region 
(Atlanta)  is  located  at  1557  St.  Joseph 
Ave..  East  Point,  GA  30344-2593.  The 
hours  are  7  a.m.  to  4  p.m..  Monday 
through  Friday.  The  telephone  number 
is  404-763-7474. 

(e)  NARA — Great  Lakes  Region 
(Dayton)  is  located  at  3150  Springboro 
Rd..  Dayton,  OH  45439-1883.  The  hours 
are  7  a.m.  to  4:30  p.m.,  Monday  through 
Friday.  The  telephone  number  is  937- 
225-2852. 

(f)  NARA— Great  Lakes  Region 
(Chicago)  is  located  at  7358  S.  Pulaski 
Rd.,  Chicago,  IL  60629-5898.  The  hours 
are  8  a.m.  to  4:30  p.m.,  Monday  through 
Friday.  The  telephone  number  is  773- 
581-7816. 
***** 

(h)  NARA— Central  Plains  Region 
(Lee's  Summit,  MO)  is  located  at  200 
Space  Center  Drive,  Lee's  Summit,  MO 
64064-1182.  The  hours  are  8  a.m.  to  4 
p.m.,  Monday  through  Friday.  The 
telephone  number  is  816-823-6272. 

(ij  NARA— Southwest  Region  (Fort 
Worth)  is  located  at  501  West  Felix  St., 
Bldg.  1,  Fort  Worth,  TX  (mailing 
address:  P.O.  Box  6216,  Fort  Worth,  TX 
76115-0216).  The  hours  are  8  a.m.  to 
2:00  p.m.,  Monday  through  Friday.  The 
telephone  number  is  817-334-5515. 

(j)  NARA — Rocky  Mountain  Region 
(Denver)  is  located  at  Building  48, 
Denver  Federal  Center,  West  6th  Ave. 
and  Kipling  Street,  Denver,  CO  (mailing 
address:  PO  Box  25307,  Denver,  CO 
80225-0307).  The  hours  are  7:30  a.m.  to 
4  p.m.,  Monday  through  Friday.  The 
telephone  number  is  303-236-0804. 

(k)  NARA— Pacific  Region  (San 
Francisco)  is  located  at  1000 
Commodore  Dr.,  San  Bruno,  CA  94066- 
2350.  The  hours  are  7:30  a.m.  to  4  p.m.. 


Monday  through  Friday.  The  telephone 
number  is  650-876-9001. 

(1)  NARA — ^Pacific  Region  (Laguna 
Niguel,  CA)  is  located  at  24000  Avila 
Rd.,  1st  Floor  East  Entrance,  Laguna 
Niguel,  CA  (mailing  address:  PO  Box 
6719,  Laguna  Niguel,  CA  92607-6719). 
The  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday.  The  telephone 
number  is  949-360-2626. 
***** 

5.  Amend  §  1253.7  by  revising 
paragraphs  (b),  (d),  (g),  (h),  and  (i)  to 
read  as  follows: 

§1253.7    Regional  Archives. 

*  *  --  *  *  * 

(b)  NARA— Northeast  Region 
(Pittsfield,  MA)  is  located  at  10  Conte 
Drive,  Pittsfield,  MA  01201-8230.  The 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday.  The  telephone  number 
is  413-445-6885. 
***** 

(d)  NARA— Mid  Atlantic  Region 
(Center  City  Philadelphia)  is  located  at 
900  Market  St.,  Philadelphia,  PA  19107- 
4292.  The  hours  are  8  a.m.  to  5  p.m.. 
Monday  through  Friday.  The  telephone 
number  is  215-597-3000. 
***** 

(g)  NARA— Central  Plains  Region 
(Kansas  City)  is  located  at  2312  E. 
Bannister  Rd.,  Kansas  City,  MO  64131- 
3060.  The  hours  are  7:30  a.m.  to  4  p.m., 
Monday  through  Friday.  The  telephone 
number  is  816-926-6920. 

(h)  NARA— Southwest  Region  (Fort 
Worth)  is  located  at  501  West  Felix  St., 
Bldg.  1,  Dock  1.  Fort  Worth,  TX  (mailing 
address:  P.O.  Box  6216,  Fort  Worth,  TX, 
76115-0216).  The  hours  are  6:30  a.m.  to 
4  p.m.,  Monday  through  Friday.  The 
telephone  number  is  817-334-5525. 

(i)  NARA — Rocky  Mountain  Region 
(Denver)  Textual  Research  room  is 
located  at  Building  48,  Denver  Federal 
Center,  West  6th  Ave.  and  Kipling 
Street,  Denver,  CO.  The  Microfilm 
Research  room  is  located  at  Building  46, 
Denver  Federal  Center,  West  6th  Ave. 
and  Kipling  Street,  Denver.  CO.  (The 
mailing  address:  PO  Box  25307,  Denver, 
CO  80225-0307).  The  hours  are  7:30 
a.m.  to  3:45  p.m.,  Monday  through 
Friday.  The  telephone  number  is  303- 
236-0817. 
***** 

6.  Add  §  1253.8  to  read  as  follows: 

§  1 253.8    Are  NARA  research  room 
facilities  closad  on  Federal  holidays? 

(a)  NARA  research  room  facilities  are 
closed  on  all  Federal  holidays. 

(b)  When  a  Federal  holiday  is  on  a 
Satiu-day  but  the  official  observance  is 
on^he  preceding  Friday,  the  research 
rooms  that  are  normally  open  on 


Saturday  will  be  closed  on  the  Saturday 
as  well  as  the  Friday. 

Dated:  )une  21,  2002. 
)ohn  W.  Carlin. 
Archivist  of  the  United  States. 
|FR  Doc.  02-16166  Filed  6-26-02:  8:45  am] 
BH.UNG  COOE  7S1S-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0087;  FRL-7185-1] 

Cyhalofop-lHityl;  Pesticide  Tolerance 
Technical  Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Technical  correction. 

summary:  EPA  issued  a  final  rule  in  the 
Federal  Register  of  June  4,  2002 
establishing  time-limited  tolerances  for 
cyhalofop-butyl  in  §  180.579.  However, 
time-limited  tolerances  for  cyhalofop- 
butyl  were  previously  established  under 
§  180.576.  This  document  is  being 
issued  to  amend  40  CFR  180.576  and  to 
remove  §  180.579. 

DATES:  This  regulation  is  effective  June 
27,  2002.  Objections  and  requests  for 
hearings,  identified  bv  docket  ID 
number  OPP-2002-0b87.  must  be 
received  on  or  before  August  26.  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  II.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify'  docket  ID  number 
OPP-2002-0087  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Joanne  I.  Miller,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW., Washington,  DC  20460;  telephone 
number:  (703)  305-6224;  e-mail  address: 
miller.joanne@epa.gov 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 
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Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  appUcability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 

1.  Electmnically. You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Feder^  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara  /cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.html.  a 
beta  site  ciurently  imder  development. 

2.  In  person.  Tne  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0087.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 


Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
«2. 1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  from  8:30  a.m.  to  4  p.m.. 
Mon<ky  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

m.  What  Does  this  Technical 
Correction  Do? 

Time-limited  tolerances  for 
cyhalofop-butyl  on  various  commodities 
were  published  in  the  Federal  Register 
on  June  4.  2002  (67  FR  38407)  (FRL- 
7178-5)1  under  40  CFR  180.579. 
However,  time-limited  tolerances  for 
cyhalofop-butyl  were  previously 
established  under  §  180.576.  This 
document  is  being  issued  to  update  40 
CFR  180.576  and  to  remove  §  180.579. 

IV.  Do  Any  of  the  Regulatory 
Assessment  Requirements  Apply  to  this 
Action? 

This  action  corrects  tolerances 
established  under  FFDCA  section 
408(e).  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  bom  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4. 1993).  Because  this  technical 
correction  has  been  exempted  from 
review  under  Executive  Order  12866 
due  to  its  lack  of  significance,  this 
technical  correction  is  not  subject  to  ° 
Executive  Order  13211.  entitled  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22.  2001).  hi  addition,  this  technical 
correction  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq., 
or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875.  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels, 


or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4. 1981  (46 
FR  24950).  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  20.  2002. 
Debra  Edwards. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
corrected  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
374. 

2.  Section  180.576  is  revised  to  read 
as  follows: 

1180.576    CyhaMop-butyl;  tolorances  for 


(a)  General.  Time-limited  tolerances 
are  established  for  combined  residues  of 
cyhalofop  (cyhalofop-butyl.  R-(+)-n- 
butyl-2-(4(4-cyano-2-fluorophenoxy)- 
phenoxyjpropionate.  plus  cyhalofop 
acid.  R-(+)-2-(4(4-cyano-2- 
fluorophenoxy)-phenoxy)propionic 
acid)  atid  the  di-acid  metabolite.  (2R)-4- 
(4-(l-carboxyethoxy)phenoxyl-3- 
fluorobenzoic  acid,  from  the  application 
of  the  herbicide  cyhalofop-butyl  in  or  on 
the  following  raw  agricultural 
commodities: 


Commodity 

Parts  per 
million 

Expiration/Rev- 
ocation Date 

Rice,  grain 
Rice,  straw 

0.03 
8.0 

6/1/2007 
6/1/2007 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

{180.579    [Removed) 

3.  Section  180.579  is  removed. 

[FR  Doc.  02-16279  Filed  6-2&-02:  8:45  am] 
BUJNO  OOOS  ( 
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FEDERAL  COMMUNICATIONS 
COMMISION 

47  CFR  Part  78 

[OS  Docket  No.  99-250.  FCC  02-149] 

Cable  Television  Relay  Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission  amends  its 
rules  to  expand  eligibility  for  licenses  in 
the  Cable  Television  Relay  Service 
(CARS)  to  all  Multichannel  Video 
Programming  Distributors  ("MVPDs"). 
This  action  will  enhance  opportimities 
for  additional  competition  to  incumbent 
cable  operators.  It  will  increase  the 
number  of  frequencies  available  to  more 
MVPDs  and  treat  all  MVPDs  equally  for 
access  to  microwave  frequencies.  Thus, 
all  MVPDs  will  have  the  opportunity  to 
use  CARS  frequencies  to  support  their 
delivery  of  video  services  in  a  balanced 
competitive  environment. 
DATES:  Effective  July  29.  2002.  except 
for  §  78.13(f).  which  contains 
information  collection  requirements  that 
have  not  been  approved  by  OMB.  The 
Federal  Communications  Commission 
will  publish  a  document  in  the  Federal 
Register  annoimcing  the  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  T.  McKee.  202-418-2355,  or 
John  P.  Wong.  202-418-7012.  For 
additional  information  concerning  the 
information  collection(s)  contained  in 
this  document,  contact  Judith  B. 
Herman  at  202-418-0214.  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  (R&O)  in  CS  Docket  No.  99- 
250;  FCC  02-149,  adopted  May  21, 
2002.  and  released  May  21.  2002.  The 
complete  text  of  this  R&O  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center.  Courtyard 
Level.  445  12th  Street.  SW.. 
Washington.  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  Qualex  International.  Portals 
II.  445  12th  Street.  SW.,  Room  CY-B402, 
Washington.  DC  20554.  telephone  202- 
863-2893.  facsimile  202-^63-2898.  or 
via  e-mail  at  qualexint@aol.com. 
Alternative  formats  (computer  diskette, 
large  print,  audio  cassettes,  and  Braille) 
are  available  to  persons  with  disabilities 
by  contacting  Brian  Millin  at  202-418- 
7426.  TTY  202-418-7365.  or  at  bmillin 
@fcc.gov.  In  addition  to  filing  comments 
with  the  Office  of  the  Secretary,  a  copy 
of  any  comments  on  the  information 
collection(s)  contained  herein  should  be 


submitted  to  Judith  B.  Herman.  Federal 
Commimications  Commission.  Room  1- 
C804.  445  12th  Sb«et.  SW.  Washington. 
DC  20554.  or  via  the  Internet  to 
jboIey@fcc.gov. 

The  Notice  of  Proposed  Rule  Making 
(NPRM)  in  this  proceeding  may  be 
foimd  at  64  FR  41899.  August  2. 1999. 

Synopsis  of  the  Report  and  Order 

All  Multichannel  Video  Programming 
Distributors  (MVPDs)  will  now  be 
eligible  for  licenses  to  operate 
microwave  facilities  in  the  Cable 
Television  Relay  Service  (CARS). 
Currently,  franchised  cable  systems  and 
wireless  cable  systems  are  eligible  for 
CARS  licenses,  but  private  cable 
operators  (PCOs).  Direct  Broadcast 
Satellite  (DBS),  Open  Video  Systems 
(OVS)  and  others  are  not.  This  action 
enhances  opportunities  for  additional 
competition  to  incumbent  cable 
operators  by  making  MVPDs  eligible  to 
use  all  CARS  frequencies,  including 
frequencies  in  the  12  GHz  CARS  band 
(12.70  to  13.20  GHz).  It  also  increases 
the  number  of  frequencies  available  to 
PCOs  and  other  MVPDs  for  video 
programming  distribution  in  the  18  GHz 
band  (17.70  to  18.58  GHz),  in  addition 
to  those  on  which  they  may  ciurently 
operate  under  part  101  of  the 
Commission's  rules.  Thus,  all  MVPDs 
will  have  the  opportunity  to  use  CARS 
frequencies  to  provide  video  services  in 
a  balanced  competitive  environment  in 
which  all  MVPDs  share  microwave 
spectrum. 

CARS  licensees  may  now  use  the 
frequency  band  segment  from  13.20  to 
13.25  GHz  for  delivery  of  video 
programming  on  a  secondary  basis. 
CARS  license  applicants  need  no  longer 
apply  for  waivers  for  minor  variations  in 
the  frequency  of  channels.  They  may 
apply  for  the  usual  channel  changes  as 
an  alternate  chaimel  regime.  A 
frequency  coordinator  suggested  that 
CARS  should  use  the  same  frequency 
coordination  procedures  as  other 
services  that  share  these  frequencies; 
this  suggestion  is  adopted. 

Paperwork  Reduction  Act 

This  Report  and  Order  contains  a 
modified  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  to  comment 
on  the  information  collection(s) 
contained  in  this  Report  and  Order  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  Public 
and  agency  comments  are  due  August 
26.  2002. 


Final  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  ("RFA"),  an  Initial 
Regulatory  Flexibility  Analysis 
("KFA")  was  incorporated  in  the  Notice 
of  Proposed  Rulemaking  ("NPRM")  in 
CS  Docket  No.  99-250,  FCC  99-166.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  NPRM. 
including  comment  on  the  IRFA.  This 
Final  Regulatory  Flexibility  Analysis 
("FRFA")  conforms  to  the  RFA. 

A.  Need  for,  and  Objectives  of,  this 
Report  and  Order 

The  Commission  undertook  this 
proceeding  in  response  to  a  petition  for 
rulemaking  filed  by  OpTel.  Inc.  The 
NPRM  sought  comment  on  OpTel's 
request  that  we  expand  the  definition  of 
entities  eligible  to  use  the  12  GHz  Cable 
Television  Relay  Service  ("CARS") 
frequency  band  to  include  private  cable 
operators  ("PCOs").  CARS  is  a 
microwave  radio  service  used 
predominantly  by  cable  systems  to 
provide  video  links  between  portions  of 
their  systems.  PCOs  provide  a  video 
service  similar  to  cable  systems,  for 
example,  to  apartment  buildings,  but 
PCOs  do  not  use  public  rights-of-way. 
By  its  own  motion,  the  Commission 
expanded  the  NPRM  to  include  other 
multichannel  video  programming 
distributors  ("MVPDs").  MVPDs  are 
anyone  who  provides  multiple  channels 
of  video  programming  to  subscribers. 
This  Report  and  Order  adopts  rules 
which  will  increase  competition  to 
incumbent,  franchised  cable  operators, 
particularly  with  regard  to  video 
programming  sertfice  to  multi-dwelling 
units,  by  expanding  eligibility  to  use  the 
CARS  band  to  PCOs  and  other  MVPDs, 
such  as  direct  broadcast  satellite 
("DBS")  and  open  video  systems 
("OVS").  This  Report  and  Order 
promotes  competition  in  multichannel 
video  programming  distribution  by 
allowing  new  services  to  compete  with 
existing  services  by  giving  those  new 
services  access  to  the  same  technologies 
as  existing  services  while  balancing  the 
interests  of  incumbent  distributors  by 
not  hampering  their  use  of  those 
technologies. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to 
IRFA 

We  received  one  comment  in  direct 
response  to  the  IRFA.  The  Society  of 
Broadcast  Engineers  ( "SBE")  states  that 
the  Commission  analysis  in  the  IRFA  of 
the  impact  on  small  entities  did  not 
include  the  needs  for  production 
spectrum  of  television  broadcasters  and 
Local  Television  Transmission  Service 
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("LTTS").  Although  the  IRFA  did  not 
specifically  mention  broadcasters  or 
LTTS  providers,  the  Commission  did 
request  comment  concerning  th^  impact 
on  small  businesses,  small 
organizations,  and  small  business 
concerns.  In  addition,  the  NPRM 
requested  comment  on  "the 
compatibility  of  shared  use  of  the 
spectrum  between  fixed  PCOs  and 
mobile  [broadcast  auxiliary  stationsl" 
and  on  "any  existing  or  future  impact 
this  sharing  may  have  with  BAS, 
especially  as  it  relates  to  the  required 
digital  transition  for  broadcasters."  SBE 
and  others  discussed  this  specific  issue 
in  their  comments.  Briefly.  SBE  opposes 
use  of  the  spetrtrum  from  13.20  GHz  to 
13.25  GHz  by  PCOs  as  proposed  by  the 
PCOs.  The  Order  addresses  and  pays  all 
due  deference  to  the  concerns  and 
issues  raised.  The  PCOs  are  allocated 
the  spectrum  only  as  secondary  users  of 
the  spectrum  from  13.20  GHz  to  13.25 
GHz.  which  means  they  cannot  cause 
interference  to  television  broadcasters  or 
LTTS  providers'. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

The  RFA  directs  the  Commission  to 

Strovide  a  description  of  and,  where 
easible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
rules  adopted  herein.  The  RFA  defines 
the  term  "small  entity"  as  having  the 
same  meaning  as  the  terms  "small 
business."  "small  organization."  and 
"small  governmental  jurisdiction" 
under  section  3  of  the  Small  Business 
Act.  Under  the  Small  Business  Act.  a 
small  business  concern  is  one  which:  (1) 
Is  independently  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration 
("SBA").  A  small  organization  is 
generally  "any  not-for-profit  enterprise 
which  is  independently  owned  and  . 
operated  and  is  not  dominant  in  its 
field."  Nationwide,  as  of  1992.  there 
were  approximately  275,801  small 
organizations.  "Small  government 
jurisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000."  As  of  1992,  there 
were  approximately  85,006 
governmental  entities  in  the  United 
States.  This  number  includes  38,978 
counties,  cities,  and  towns:  of  these, 
37,566,  or  96%,  have  populations  of 
fewer  than  50,000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 


85,006  governmental  entities,  we 
estimate  that  81,600  (96%)  are  small 
entities.  Below,  we  further  describe  and 
estimate  the  number  of  small  entity 
licensees  and  regulatees  that  may  be 
affected  by  these  rules. 

The  rules  we  adopt  as  a  result  of  the 
Report  and  Order  will  add  PCOs  and 
other  MVPDs  to  those  entities  eligible  to 
use  the  12  GHz  CARS  fi^quency  band. 
The  12  GHz  CARS  frequency  band, 
12.70  GHz-13.25  GHz,  is  currently  used 
by  franchised  cable,  licensees  and 
conditional  licensees  of  channels  in  the 
Multipoint  Distribution  Service 
("MDS"),  Multichannel,  Multipoint 
Distribution  Service  ("MMDS"),  and 
Instructional  Television  Fixed  Services 
("ITFS").  The  12  GHz  CARS  spectrum, 
12  GHz-12.35  GHz,  is  also  used  by 
television  broadcasters  for  both  fixed 
and  short-range  mobile  transmissions  by 
Broadcast  Auxiliary  Stations  ("BAS"). 

Small  MVPDs.  SBA  has  developed  a 
definition  of  small  entities  for  cable  and 
other  pay  television  services,  which 
includes  such  companies  generating  $11 
million  or  less  in  annual  receipts.  This 
definition  includes  cable  system 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systems,  satellite  master  antenna 
systems,  and  subscription  television 
services.  According  to  the  Census 
Bureau,  there  were  1,423  .such  cable  and 
other  pay  television  services  generating 
less  than  $11  million  in  revenue.  We 
address  below  services  individually  to 
provide  a  more  precise  estimate  of  small 
entities. 

The  Commission  has  developed,  with 
SBA's  approval,  its  own  definition  of  a 
small  cable  system  operator  for  the 
purposes  of  rate  regulation.  Under  the 
Commission's  rules,  a  "small  cable 
company"  is  one  serving  fewer  than 
400,000  subscribers  nationwide.  Based 
on  our  most  recent  information,  we 
estimate  that  there  were  1439  cable 
operators  that  qualified  as  small  cable 
companies  at  the  end  of  1995.  Since 
then,  some  of  those  companies  may 
have  grown  to  serve  over  400,000 
subscribers,  and  others  may  have  been 
involved  in  transactions  that  caused 
them  to  be  combined  with  other  cable 
operators.  The  Commission's  rules 
define  a  "small  system,"  for  the 
purposes  of  rate  regulation,  as  a  cable 
system  with  15,000  or  fewer  subscribers. 
The  Commission  does  not  request  nor 
does  the  Commission  collect 
information  concerning  cable  systems 
serving  15,000  or  fewer  subscribers  and 
thus  is  unable  to  estimate,  at  this  time, 
the  ntunber  of  small  cable  systems 
nationwide. 


The  Commimications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  of  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1%  of  all  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  61 ,700,000 
subscribers  in  the  United  States. 
Therefore,  a  cable  operator  serving 
fewer  than  617,000  subscribers  shall  be 
deemed  a  small  operator,  if  its  annual 
revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the 
aggregate.  Based  on  available  data,  we 
find  that  the  number  of  cable  operators 
serving  617,000  subscribers  or  less  totals 
approximately  1450.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000.  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  definition  in  the  Communications 
Act.  It  should  be  further  noted  that 
recent  industry  estimates  project  that 
there  will  be  a  total  of  64,000,000 
subscribers  €md  we  have  based  oin  fee 
revenue  estimates  on  that  figure. 

Private  Cable  Operators/ Satellite 
Master  Antenna  Systems.  Based  on  our 
most  recent  information,  we  estimate 
that  there  are  3400  private  cable 
operators  serving  multiple  dwelling 
units  that  qualify  as  small  cable 
companies.  Some  of  those  companies 
may  have  grown  to  serve  bom  800,000 
to  1.6  million  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operators.  Consequently,  we 
estimate  that  there  are  fewer  than  3,400 
small  entity  private  cable  system 
operators  that  may  be  affected  by  the 
decisions  and  rules  we  are  adopting. 

Open  Video  System  C'OVS").  The 
Commission  has  certified  eleven  OVS 
operators.  Of  these  eleven,  only  two  are 
providing  service.  Affiliates  of 
residential  Conununications  Network, 
Inc.  ("RCN")  received  approval  to 
*  operate  OVS  systems  in  New  York  City, 
Boston,  Washington,  D.C.,  and  other 
areas.  RCN  has  sufficient  revenues  to 
assure  us  that  they  do  not  qualify  as 
small  business  entities.  Little  financial 
information  is  available  for  the  other 
entities  authorized  to  provide  OVS 
service  that  are  not  yet  operational. 
Given  that  other  entities  have  been 
authorized  to  provide  OVS  service  but 
have  not  yet  begun  to  generate  revenues. 
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we  conclude  that  at  least  some  of  the 
OVS  operators  qualify  as  small  entities. 
Multichannel,  Multipoint  Distribution 
Service  ("MMDS").  The  Commission 
refined  the  definition  of  "small  entity" 
for  the  auction  of  MMDS  as  an  entity 
that,  together  with  its  affiliates,  has 
average  gross  revenues  that  are  not  more 
than  $40  million  for  the  proceeding 
three  calendar  years.  This  definition  of 
a  small  entity,  in  the  context  of  the 
Commission's  decision  concerning 
MMDS  auctions,  has  been  approved  by 
the  SBA.  The  Commission  completed  its 
MMDS  auction  in  March  1996  for 
authorization  in  493  basic  trading  areas 
("BTAs").  Of  the  67  wirming  bidders,  61 
qualified  as  small  entities.  Five  winners 
indicated  that  they  were  minority- 
owned  and  four  winners  indicated  that 
they  were  women-owned  businesses. 
MMDS  is  an  especially  competitive 
service,  with  approximately  1573 
previously  authorized  and  proposed 
MMDS  facilities.  Information  available 
to  us  indicates  that  no  MMDS  facility 
generates  revenue  in  excess  of  $11 
million  annually.  We  conclude  that 
there  are  approximately  1634  small 
MMDS  providers  as  defined  by  the  SBA 
and  the  Commission's  auction  rules. 

D.  Description  of  Projected  Reporting, 
Record  Keeping  And  other  Compliance 
Requirements 

This  Report  and  Order  makes  an 
additional  class  that  will  be  eligible  for 
CARS  licenses.  As  such,  they  will  be 
subject  to  the  reporting,  record  keeping, 
and  other  compliance  requirements  of 
CARS.  These  newly  eligible  entities  will 
be  required  to  file  an  application,  FCC 
Form  327,  to  obtain  a  license  and  to 
modify  or  renew  that  license.  They  will 
also  be  required  to  maintain  certain 
station  records  related  to  maintenance 
of  the  technical  parameters  of  the 
station,  as  specified  in  §  78.69  of  the 
Commission's  rules. 

E.  Steps  Taken  To  Minimize  the  Impact 
on  Small  Entities,  and  Significant 
Alternatives  Considered 

The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  developing  its 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  "(1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
under  the  rule  for  such  small  entities; 


(3)  the  use  of  performance  rather  than 
design  standards;  and  (4)  an  exemption 
from  coverage  of  the  rule,  or  any  part 
thereof,  for  such  small  entities." 

This  Report  and  Order  creates 
opportunities  for  small  entities,  such  as 
PCOs  and  other  MVPDs,  to  compete 
with  incumbent  providers  of  video 
programming  in  the  12  GHz  CARS 
frequency  band.  The  Conunission's 
decision  will  allow  new  entrants,  many 
of  whom  are  deemed  to  be  small 
entities,  to  have  access  to  the  12  GHz 
CARS  frequency  band  on  an  equal  basis 
with  franchised  cable  operators  and 
other  users.  No  significant  alternatives 
were  considered  other  than  to  examine 
whether  the  options  currently  available 
to  the  entities  cturently  not  eligible  for 
CARS  licenses  are  adequate  for  their 
needs.  These  options  are  use  of  18  GHz 
frequencies  or  23  GHz  frequencies 
under  part  101  of  the  Commission's 
rules.  In  the  Order,  the  Commission  has 
decided  that  because  the  12  GHz  CARS 
band  provides  greater  range  at  a  reduced 
cost,  that  the  petitioning  PCOs  should 
be  given  the  relief  requested.  On  its  own 
motion,  the  Commission  extended  the 
eligibility  to  use  the  12  GHz  CARS  band 
to  all  MVPDs.  Further,  the  Commission 
made  these  entities  eligible  to  use  all 
CARS  frequencies,  rather  than  just  the 
12  GHz  band.  This  will  eliminate  a 
significant  barrier  to  entry  into  the 
MVPD  market  for  small  entities  and  will 
lessen  the  cost  of  expansion  for  others. 
Small  entities,  from  a  regulatory 
standpoint,  will  now  be  on  a  par  with 
wireless  cable  operators  and,  in  this 
sense,  with  cable  systems. 

Report  to  Congress.  We  will  send  a 
copy  of  this  Report  and  Order,  including 
this  FRFA,  in  a  report  to  Congress 
piu-suant  to  the  Congressional  Review 
Act  of  1996,  5  U.S.C.  801(a)(1)(A).  A 
copy  of  this  report  and  Order  and  FRFA 
(or  summary  thereof)  will  also  be 
published  in  the  Federal  Register, 
pursuant  to  5  U.S.C.  604(b),  and  will  be 
sent  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 

Ordering  Clauses 

Accordingly,  IT  IS  ORDERED  that, 
pursuant  to  authority  found  in  sections 
4(i)-(j)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i)-(j), 
303(c).  (f).  and  (r).  and  309(j),  the 
Commission's  rules  ARE  AMENDED  as 
set  forth  in  this  Order. 

IT  IS  FURTHER  ORDERED  that  the 
amendments  to  §§  78.18  and  78.36  of 
the  Commission's  rules  WILL  BECOME 
EFFECTIVE  July  29.  2002.  The  action 
contained  herein  has  been  analyzed 


with  respect  to  the  Paperwork 
Reduction  Act  of  1995  and  found  to 
impose  new  or  modified  reporting  or 
record  keeping  requirements  or  burdens 
on  the  public.  Implementation  of  these 
new  or  modified  reporting  or  record 
keeping  requirements  will  be  subject  to 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  as  prescribed  by  the 
Paperwork  Reduction  Act. 
Consequently,  amendments  to  §  78.13  of 
the  Conunission's  rules  WILL  NOT 
BECOME  EFFECTIVE  until  OMB 
approval  of  the  modified  reporting  or 
record  keeping  requirements. 

IT  IS  FURTHER  ORDERED  that  the 
Constuner  and  Governmental  Affairs 
Bureau,  Reference  Information  Center. 
SHALL  SEND  a  copy  of  this  Report  and 
Order,  including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  78 

Cable  television.  Communications 
equipment.  Radio,  Reporting  and 
recordkeeping  requirements. 
Federal  Communications  Commission. . 
Marlene  H.  Dortch. 
Secretary: 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  78  as 
follows: 

PART  78-CABLE  TELEVISION  RELAY 
SERVICE 

1.  The  authority  for  part  78  continues 
to  read  as  follows: 

Authority:  Sees.  2,  3.  4.  301.  303.  307.  308. 
309.  48  Stat.,  as  amended.  1064.  1065.  1066. 
1081.  1082.  1083.  1084.  1085:  47  U.S.C.  152. 
153.  154.  301.  303.  307.  308,  309. 

2.  In  §  78.13,  add  paragraph  (f)  to  read 
as  follows: 

f  78.13    Eligibiltty  for  licans*. 

***** 

(f)  To  private  cable  operators  and 
other  multichannel  video  programming 
distributors  not  specifically  identified  in 
this  section. 

3.  In  §  78.18,  revise  the  tables  in 
paragraph  (a)(2)  and  add  paragraph  (m) 
to  read  as  follows: 

§78.18    Fraquancy  assignments. 

(a)'  *  * 
(2)*  *  * 


43258  Federal  Register /Vol.  67,  No.  124 /Thursday,  June  27,  2002 /Rules  and  Regulations 


("LTTS").  Although  the  IRFA  did  not 
specifically  mention  broadcasters  or 
LTTS  providers,  the  Commission  did 
request  comment  concerning  the  impact 
on  small  businesses,  small 
organizations,  and  small  business 
concerns.  In  addition,  the  NPRM 
requested  comment  on  "the 
compatibility  of  shared  use  of  the 
spectrum  between  fixed  PCOs  and 
mobile  [broadcast  auxiliary  stations]" 
and  on  "any  existing  or  futiu«  impact 
this  sharing  may  have  with  BAS, 
especially  as  it  relates  to  the  required 
digital  transition  for  broadcasters."  SBE 
and  others  discussed  this  specific  issue 
in  their  comments.  Briefly,  SBE  opposes 
use  of  the  spectrum  from  13.20  GHz  to 
13.25  GHz  by  PCOs  as  proposed  by  the 
PCOs.  The  Order  addresses  and  pays  all 
due  deference  to  the  concerns  and 
issues  raised.  The  PCOs  are  allocated 
the  spectrum  only  as  secondary  users  of 
the  spectrum  from  13.20  GHz  to  13.25 
GHz,  which  means  they  cannot  cause 
interference  to  television  broadcasters  or 
LTTS  providers. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

The  RFA  directs  the  Commission  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  niunber  of 
small  entities  that  will  be  affected  by  the 
rules  adopted  herein.  The  RFA  defines 
the  term  "small  entity"  as  having  the 
same  meaning  as  the  terms  "small 
business,"  "small  organization,"  and 
"small  governmental  jurisdiction" 
under  section  3  of  the  Small  Business 
Act.  Under  the  Small  Business  Act,  a    ' 
small  business  concern  is  one  which:  (1) 
Is  independently  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation:  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration 
("SBA").  A  small  organization  is 
generally  "any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field."  Nationwide,  as  of  1992,  there 
were  approximately  275,801  small 
organizations.  "Small  government 
jurisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000."  As  of  1992,  there 
were  approximately  85.006 
governmental  entities  in  the  United 
States.  This  number  includes  38,978 
counties,  cities,  and  towns:  of  these, 
37,566,  or  96%,  have  populations  of 
fewer  than  50,000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 


85,006  governmental  entities,  we 
estimate  that  81,600  (96%)  are  small 
entities.  Below,  we  further  describe  and 
estimate  the  number  of  small  entity 
licensees  and  regulatees  that  may  be 
affected  by  these  rules. 

The  rules  we  adopt  as  a  result  of  the 
Report  and  Order  will  add  PCOs  and 
other  MVPDs  to  those  entities  eligible  to 
use  the  12  GHz  CARS  frequency  band. 
The  12  GHz  CARS  frequency  band, 
12.70  GHz-13.25  GHz,  is  currently  used 
by  franchised  cable,  licensees  and 
conditional  licensees  of  channels  in  the 
Multipoint  Distribution  Service 
("MDS"),  Multichannel,  Multipoint 
Distribution  Service  ("MMDS"),  and 
Instructional  Television  Fixed  Services 
("ITFS").  The  12  GHz  CARS  spectrum. 
12  GHz-12.35  GHz,  is  also  used  by 
television  broadcasters  for  both  fixed 
and  short-range  mobile  transmissions  by 
Broadcast  Auxiliary  Stations  ("BAS"). 

Small  MVPDs.  SBA  has  developed  a 
definition  of  small  entities  for  cable  and 
other  pay  television  services,  which 
includes  such  companies  generating  Sll 
million  or  less  in  annual  receipts.  This 
definition  includes  cable  system 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systems,  satellite  master  antenna 
systems,  and  subscription  television 
services.  According  to  the  Census 
Bureau,  there  were  1,423  .such  cable  and 
other  pay  television  services  generating 
less  than  $11  million  in  revenue.  We 
address  below  services  individually  to 
provide  a  more  precise  estimate  of  small 
entities. 

The  Commission  has  developed,  with 
SBA's  approval,  its  own  definition  of  a 
small  cable  system  operator  for  the 
purposes  of  rate  regulation.  Under  the 
Commission's  rules,  a  "small  cable 
company"  is  one  serving  fewer  than 
400,000  subscribers  nationwide.  Based 
on  our  most  recent  information,  we 
estimate  that  there  were  1439  cable 
operators  that  qualified  as  small  cable 
companies  at  the  end  of  1995.  Since 
then,  some  of  those  companies  may 
have  grown  to  serve  over  400,000 
subscribers,  and  others  may  have  been 
involved  in  transactions  that  caused 
them  to  be  combined  with  other  cable 
operators.  The  Commission's  rules 
define  a  "small  system,"  for  the 
purposes  of  rate  regulation,  as  a  cable 
system  with  15,000  or  fewer  subscribers, 
llie  Commission  does  not  request  nor 
does  the  Commission  collect 
information  concerning  cable  systems 
serving  15,000  or  fewer  subscribers  and 
thus  is  unable  to  estimate,  at  this  time, 
the  number  of  small  cable  systems 
nationwide. 


The  Conununications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  of  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1%  of  all  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000.  "  The  Commission  has 
determined  that  there  are  61,700,000 
subscribers  in  the  United  States. 
Therefore,  a  cable  operator  serving 
fewer  than  617,000  subscribers  shall  be 
deemed  a  small  operator,  if  its  annual 
revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the 
aggregate.  Based  on  available  data,  we 
find  that  the  number  of  cable  operators 
serving  617,000  subscribers  or  less  totals 
approximately  1450.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000,  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  definition  in  the  Communications 
Act.  It  should  be  further  noted  that 
recent  industry  estimates  project  that 
there  will  be  a  total  of  64,000,000 
subscribers  and  we  have  based  our  fee 
revenue  estimates  on  that  figure. 

Private  Cable  Operators/Satellite 
Master  Antenna  Systems.  Based  on  our 
most  recent  information,  we  estimate 
that  there  &re  3400  private  cable 
operators  serving  multiple  dwelling 
units  that  qualify  as  small  cable 
companies.  Some  of  those  companies 
may  have  grown  to  serve  from  800,000 
to  1.6  million  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operators.  Consequently,  we 
estimate  that  there  are  fewer  than  3,400 
small  entity  private  cable  system 
operators  that  may  be  affected  by  the 
decisions  and  rules  we  are  adopting. 

Open  Video  System  ("OVS").  The 
Commission  has  certified  eleven  OVS 
operators.  Of  these  eleven,  only  two  are 
providing  service.  Affiliates  of 
residential  Communications  Network, 
Inc.  ("RCN")  received  approval  to 
'operate  OVS  systems  in  New  York  City, 
Boston,  Washington,  D.C.,  and  other 
areas.  RCN  has  sufficient  revenues  to 
assure  us  that  they  do  not  qualify  as 
small  business  entities.  Little  financial 
information  is  available  for  the  other 
entities  authorized  to  provide  OVS 
service  that  are  not  yet  operational. 
Given  that  other  entities  have  been 
authorized  to  provide  OVS  service  but 
have  not  yet  begun  to  generate  revenues, 
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we  conclude  that  at  least  some  of  the 
OVS  operators  qualify  as  small  entities. 
Multichannel,  Multipoint  Distribution 
Service  ("MMDS").  The  Commission 
refined  the  definition  of  "small  entity" 
for  the  auction  of  MMDS  as  an  entity 
that,  together  with  its  affiliates,  has 
average  gross  revenues  that  are  not  more 
than  $40  million  for  the  proceeding 
three  calendar  years.  This  definition  of 
a  small  entity,  in  the  context  of  the 
Commission's  decision  concerning 
MMDS  auctions,  has  been  approved  by 
the  SBA.  The  Commission  completed  its 
MMDS  auction  in  March  1996  for 
authorization  in  493  basic  trading  areas 
("BTAs").  Of  the  67  winning  bidders.  61 
qualified  as  small  entities.  Five  winners 
indicated  that  they  were  minority- 
owned  and  four  winners  indicated  that 
they  were  women-owned  businesses. 
MMDS  is  an  especially  competitive 
service,  with  approximately  1573 
previously  authorized  and  proposed 
MMDS  facilities.  Information  available 
to  us  indicates  that  no  MMDS  facility 
generates  revenue  in  excess  of  $1 1 
million  annually.  We  conclude  that 
there  are  approximately  1634  small 
MMDS  providers  as  defined  by  the  SBA 
and  the  Commission's  auction  rules. 

D.  Description  of  Projected  Reporting, 
Record  Keeping  And  other  Compliance 
Requirements 

This  Report  and  Order  makes  an 
additional  class  that  will  be  eligible  for 
CARS  licenses.  As  such,  they  will  be 
subject  to  the  reporting,  record  keeping, 
and  other  compliance  requirements  of 
CARS.  These  newly  eligible  entities  will 
be  required  to  file  an  application,  FCC 
Form  327,  to  obtain  a  license  and  to 
modify  or  renew  that  license.  They  will 
also  be  required  to  maintain  certain 
station  records  related  to  maintenance 
of  the  technical  parameters  of  the 
station,  as  specified  in  §  78.69  of  the 
Commission's  rules. 

E.  Steps  Taken  To  Minimize  the  Impact 
on  Small  Entities,  and  Significant 
Alternatives  Considered 

The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  developing  its 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  "(1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
under  the  rule  for  such  small  entities: 


(3)  the  use  of  performance  rather  than 
design  standards;  and  (4)  an  exemption 
from  coverage  of  the  rule,  or  any  part 
thereof,  for  such  small  entities." 
This  Report  and  Order  creates 
opportunities  for  small  entities,  such  as 
PCOs  and  other  MVPDs.  to  compete 
with  incumbent  providers  of  video 
programming  in  the  12  GHz  CARS 
frequency  band.  The  Commission's 
decision  will  allow  new  entrants,  many 
of  whom  are  deemed  to  be  small 
entities,  to  have  access  to  the  12  GHz 
CARS  frequency  band  on  an  equal  basis 
with  franchised  cable  operators  and 
other  users.  No  significant  alternatives 
were  considered  other  than  to  examine 
whether  the  options  currently  available 
to  the  entities  ciurently  not  eligible  for 
CARS  licenses  are  adequate  for  their 
needs.  These  options  are  use  of  18  GHz 
fi^quencies  or  23  GHz  frequencies 
under  part  101  of  the  Commission's 
rules.  In  the  Order,  the  Commission  has 
decided  that  because  the  12  GHz  CARS 
band  provides  greater  range  at  a  reduced 
cost,  that  the  petitioning  PCOs  should 
be  given  the  relief  requested.  On  its  own 
motion,  the  Commission  extended  the 
eligibility  tp  use  the  12  GHz  CARS  band 
to  all  MVPDs.  Further,  the  Commission 
made  these  entities  eligible  to  use  all 
CARS  frequencies,  rather  than  just  the 
12  GHz  band.  This  will  eliminate  a 
significant  barrier  to  entry  into  the 
MVPD  market  for  small  entities  and  will 
lessen  the  cost  of  expansion  for  others. 
Small  entities,  from  a  regulatory 
standpoint,  will  now  be  on  a  par  with 
wireless  cable  operators  and,  in  this 
sense,  with  cable  systems. 

Report  to  Congress.  We  will  send  a 
copy  of  this  Report  and  Order,  including 
this  FRFA,  in  a  report  to  Congress 
pursuant  to  the  Congressional  Review 
Act  of  1996,  5  U.S.C.  801(a)(1)(A).  A 
copy  of  this  report  and  Order  and  FRFA 
(or  summary  thereof)  will  also  be 
published  in  the  Federal  Register. 
pursuant  to  5  U.S.C.  604(b).  and  will  be 
sent  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 

Ordering  Clauses 

Accordingly.  IT  IS  ORDERED  that, 
pursuant  to  authority  found  in  sections 
4(i)-(j)  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  154(i)-(j). 
303(c),  (f).  and  (r),  and  309(j).  the 
Commission's  rules  ARE  AMENDED  as 
set  forth  in  this  Order. 

IT  IS  FURTHER  ORDERED  that  the 
amendments  to  §§  78.18  and  78.36  of 
the  Commission's  rules  WILL  BECOME 
EFFECTIVE  July  29,  2002.  The  action 
contained  herein  has  been  analyzed 


with  respect  to  the  Paperwork 
Reduction  Act  of  1995  and  found  to 
impose  new  or  modified  reporting  or 
record  keeping  requirements  or  burdens 
on  the  public.  Implementation  of  these 
new  or  modified  reporting  or  record 
keeping  requirements  will  be  subject  to 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  as  prescribed  by  the 
Paperwork  Reduction  Act. 
Consequently,  amendments  to  §  78.13  of 
the  Commission's  rules  WILL  NOT 
BECOME  EFFECTIVE  until  OMB 
approval  of  the  modified  reporting  or 
record  keeping  requirements. 

IT  IS  FURTHER  ORDERED  that  the 
Consumer  and  Governmental  Affairs 
Bureau,  Reference  Information  Center, 
SHALL  SEND  a  copy  of  this  Report  and 
Order,  including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subiects  in  47  CFR  Part  78 

Cable  television.  Communications 
equipment.  Radio.  Reporting  and 
recordkeeping  requirements. 
Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  78  as 
follows: 

PART  7&-CABLE  TELEVISION  RELAY 
SERVICE 

1.  The  authority  for  part  78  continues 
to  read  as  follows: 

Authority:  Sees.  2.  3. 4.  301.  303.  307.  308. 
309.  48  Stat.,  as  amended.  1064.  1065.  1066. 
1081.  1082.  1083.  1084.  1085;  47  U.S.C.  152. 
153.  154.  301.  303.  307.  308.  309. 

2.  In  §  78.13,  add  paragraph  (f)  to  read 
as  follows: 

§  78.1 3    Eligibility  for  licenM. 

***** 

(f)  To  private  cable  operators  and 
other  multichannel  video  programming 
distributors  not  specifically  identified  in 
this  section. 

3.  In  §  78.18.  revise  the  tables  in 
paragraph  (a)(2)  and  add  paragraph  (m) 
to  read  as  follows: 

§78.18    Fr«quency  assignments. 

(a)  *  *  * 
(2)*  *  * 
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Group  C  Channels 


Designation 


Channel  boundaries 
(QH2)  [C  channels] 


Alternate  channel 

boundaries  (GHz)  [Ca 

channels] 


C01 
C02 
C03 
C04 
C05 
C06 
C07 
COS 
C09 
C10 
C11 
C12 
C13 
C14 
C15 
C16 
C17 
C18 
C19 
C20 
C21 
C22 
C23 
C24 
C25 
C26 
C27 
C28 
C29 
C30 
C31 
C32 
C33 
C34 
C35 
C36 
C37 
C38 
C39 
C40 
C41 
C42 
C43 


12.7005-12 
12.7065-12 
12.7125-12 

2  12.7185-12 
12.7225-12 
12.7285-12 
12.7345-12 
12.7405-12 
12.7465-12 

212.7525-12- 
12.7545-12 
12.7605-12 
12.7665-12 
12.7725-12 
12.7785-12 
12.7845-12 
12.7905-12 
12.7965-12 
12.8025-12 
12.8085-12 
12.8145-12 
12.8205-12 
12.8265-12 
12.8325-12 
12.8385-12 
12.8445-12 
12.8505-12 
12.8565-12 
12.8625-12 
12.8685-12 
12.8745-12 
12.8805-12 
12.8865-12 
12.8925-12 
12.8985-12 
12.9045-12 
12.9105-12 
12.9165-12 
12.9225-12 
12.9285-12 
12.9345-12 
12.9405-12 
12.9465-12 


7065 
7125 
7185 
7225 
7285 
7345 
7405 
7465 
7525 
7545 
7605 
7665 
7725 
7785 
7845 
7905 
7965 
8025 
8085 
8145 
8205 
8265 
8325 
8385 
8445 
8505 
8565 
8625 
8685 
8745 
8805 
8865 
.8925 
8985 
.9045 
.9105 
.9165 
9225 
9285 
.9345 
9405 
9465 
.9525 


12.7005-12 
12.7065-12 
12.7125-12. 
12.7185-12 
12.7225-12 
12.7285-12 
12.7345-12. 
12.7405-12. 
12.7465-12. 

12.7545-12. 
12.7605-12 
12.7665-12 
12.7725-12 
12.7785-12 
12.7845-12. 
12.7905-12 
12.7965-12 
12.8025-12 
12.8085-12 
12.8145-12 
12.8205-12 
12.8265-12 
12.8325-12 
12.8385-12 
12.8445-12 
12.8505-12 
12.8565-12, 
12.8625-12 
12.8685-12 
12.8745-12 
12.8805-12 
12.8865-12 
12.8925-12 
12.8985-12 
12.9045-12 
12.9105-12 
12.9165-12 
12.9225-12 
12.9285-12 
12.9345-12 
12.9405-12 
12.9465-12 


7065 
7125 
7185 
7245 
7305 
7365 
7425 
7485 
7545 
N/A 
7605 
7665 
7725 
7785 
7845 
7905 
7965 
8025 
8085 
8145 
8205 
8265 
8325 
8385 
8445 
8505 
8565 
8625 
8685 
8745 
8805 
8865 
8925 
8985 
9045 
9105 
.9165 
.9225 
9285 
9345 
9405 
9465 
9525 


^  See  footnote  1  following  GROUP  A  CHANNELS. 

2  For  transmission  of  pilot  suixamers  or  ottier  authorized  narrow  band  signals. 


Group  D  Channels 

- 

Designation 

Channel  boundaries 
(GHz)  [D  channels] 

Alternate  channel 

boundaries  (GHz)  [Da 

channels] 

D01'  

12.7597-12.7657 
12.7657-12.7717 
12.7717-12.77/7 
212.777/-12.7817 
12.7817-12.7877 
12.7877-1 2. /937 
12.7937-12.7997 
12.7997-12.8057 
12.8057-12.8117 
2  12.8117-12-12.8137 
12.8137-12.8197 
12.8197-12.8257 
12.8257-12.8317 
12.8317-12.8377 
12.8377-12.8437 
12.8437-12.8497 
12.8497-12.8557 
12.8557-12.8617 

12.7597-12.7657 

D02^  

12.7657-12.7717 

D03^  

12.7717-12.7777 

D04'  

12.7777-12.7837 

D05'  

12.7837-12.7897 

D061 

12.7897-12.7957 

D07  ^ 

12.7957-12.8017 

D08'  

12.8017-12.8077 

009'  

12.8077-12.8137 

D10'  : 

N/A 

Oil'  : 

12.8137-12.8197 

D12' 

12.8197-12.8257 

D13'  „ 

12.8257-12.8317 

D14'  

12.8317-12.8377 

D15'  

12.8377-12.8437 

D16'  

12.8437-12.8497 

D17'  

12.8497-12.8557 

D18' ' 

12.8557-12.8617 
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Group  D  Channels— Continued 


Designation 


D19 
D20 
D21 
D22 
D23 
024 
D25 
D26 
D27 
D28 
D29 
D30 
D31 
D32 
D33 
D34 
D35 
D36 
D37 
D38 
D39 
D40 
D41 
D42 
D43 


Channel  boundaries 
(GHz)  [D  channels] 


Alternate  channel 

boundaries  (GHz)  [Da 

channels] 


1  See  footnote  1  following  GROUP  A  CHANNELS. 

2  For  trarismission  of  pilot  subcarriers  or  other  authorized  narrow  band  signals. 

Group  E  Channels 


Designation 


E01 
E02 
E03 
E04 
E05 
E06 
E07 

Eoa 

E09 
E10 
Ell 
E12 
E13 
E14 
E15 
E16 
E17 
E18 
E19 
E20 
E21 
E22 
E23 
E24 
E25 
E26 
E27 
E28 
E29 
E30 
E31 
E32 
E33 
E34 
E35 
E36 


12.8617- 
12.8677- 
12.8737- 
12.8797- 
12.8857- 
12.8917- 
12.8977- 
12  9037- 
12.9097- 
12.9157- 
12.9217- 
12.9277- 
12.9337- 
12.9397- 
12.9457- 
12.9517- 
12.9577- 
12.9637- 
12.9697- 
12.9757 
12.9817 
12.9877 
12.9937 
12.9997 
13.0057 


12.8677 

12.8737 

12.8797 

12.8857 

12.8917 

12.8977 

12.9037 

12.9097 

-12.9157 

-12.9217 

-12.9277 

-12.9337 

-12.9397  j 

-12.9457  I 

-12.9517  ' 

-12.9577 

-12.9637 

-12.9697 

-12.9757 

-12.9817 

-12.9877 

-12.9937 

-12.9997 

-13.0057 

-13.0117 


12.8617- 
12.8677- 
12.8737- 
12.8797- 
12.8857- 
12.8917- 
12.8977- 
12.9037- 
12  9097- 
12.9157- 
12.9217- 
12.9277- 
12.9337- 
12.9397 
12.9457 
12.9517 
12.9577- 
12.9637 
12  9697 
12.9757 
129817 
12  9877 
12.9937 
12.9997 
13.0057 


12  8677 
12.8737 
12.8797 
12.8857 
12.8917 
12  8977 
-12.9037 
-12  9097 
-12.9157 
-12.9217 
-12.9277 
-12  9337 
-12.9397 
-12.9457 
-12.9517 
-12.9577 
-12.9637 
-12.9697 
-12.9757 
-12.9817 
-129877 
-12  9937 
-12  9997 
-13  0057 
-13.0117 


Channel  bound- 

anes  (GHz)  [E 

channels] 


Alternate  channel 

boundanes  (GHz) 

[Ea  channels] 


12.9525-12 
12.9585-12 
12.9645-12 
2  12.9705-12.! 
12.9745-12 
12.9805-12 
12.9865-12 
12.9925-12 
12.9985-13 
2  13.0045-13. 
13.0065-13 
13.0125-13 
13.0185-13. 
13.0245-13. 
13.0305-13. 
13.0365-13. 
13.0425-13. 
13.0485-13. 
13.0545-13. 
13.0605-13. 
13.0665-13 
13.0725-13. 
13.0785-13. 
13.0845-13 
13.0905-13 
13.0965-13 
13  1025-13 
13.1085-13 
13.1145-13 
13.1205-13 
13.1265-13 
13.1325-13 
13.1385-13 
313.1445-13 
313.1505-13 
313.1565-13 


9585  12.9525-12.9585 

9645  12.9585-12.9645 

9705  129645-12  9705 

9745  12.9705-12.9765 

9805  12.9765-12  9825 

9865  12  9825-12.9885 

9925  12  9885-12.9945 

9985  129945-130005 

0045  13.0005-13.0065 

0065  N/A 

0125  13.0065-13.0125 

0185  13.0125-13.0185 

0245  13.0185-13.0245 

0305  13.0245-13.0305 

0365  13.0305-13  0365 

0425  13.0365-13.0425 
0485  :     13  0425-13  0485 

.0545  13.0485-13.0545 

.0605  13.0545-13  0605 

0665  13.0605-13.0665 

.0725  13.0665-13.0725 

,0785  13.0725-13.0785 

.0645  13.0785-13.0845 

.0905  13  0845-13  0905 

.0965  13  0905-13  0965 

.1025  -13  0965-13  1025 

.1085  131025-131085 

.1145  13 1085-13.1145 
1205  1  13  1145-13.1205 
1265  1     13.1205-13.1265 

1325  13  1265-13  1325 

1385  13.1325-13.1385 
1445  ;     13.1385-13  1445 

1505  3  13.1445-13.1505 

1565  3  131505-13  1565 
1625  I  3  13.1565-13.1625 
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Group  E  Channels— Continued 


Designation 


Channel  bound- 
aries (GHz)  [E 
channels] 


Alternate  channel 

boundaries  (GHz) 

[Ea  channels] 


E37^ 

E38^  

E39'   , 

E40' : 

E411   

E42^   

^  See  footnote  1  following  GROUP  A  CHANNELS. 

2  For  transmission  of  pilot  subcarriers  or  other  authorized  narrow  band  signals. 

3  See  paragraph  (I)  of  this  section. 

Group  F  Channels 


313.1625-13.1685 
3  13.1685-13.1745 
3  13.1745-13.1805 
3  13.1805-13.1865 
3 13. 1865-1 3.1 925- 
313.1925-13.1985 


313.1625-13.1685 
3  13.1685-13.1745 
3  13.1745-13.1805 
313.1805-13.1865 
3  13.1865-13.1925 
313.1925-13.1985 


Designation 

Channel  bound- 
aries (GHz)  [F 
channels] 

Alternate  channel 

boundaries  (GHz) 

(Fa  channels] 

F01  ^          

13.0125-13.0185 

13.0f85-1 3.0245 

13.0245-13.0305 

213.0305-13.0345 

13.0345-13.0405 

13.0405-13.0465 

13.0465-13.0525 

13.0525-13.0585 

13.0585-13.0645 

213.0645-13.0665 

13.0665-13.0725 

13.0725-13.0785 

13.0785-13.0845 

13.0845-13.0905 

13.0905-13.0965 

13.0965-13.1025 

13.1025-13.1085 

13.10a5-13.1145 

13.1145-13.1205 

13.1205-13.1265 

13.1265-13.1325 

13.1325-13.1385 

13.1385-13.1445 

313.1445-13.1505 

3  13.1505-13.1565 

313.1565-13.1625 

313.1625-13.1685 

313.1685-13.1745 

3  13.1745-13.1805 

313.1805-13.1865 

313.1865-13.1925 

313.1925-13.1985 

13.0125-13.0185 

F02' 

13.0185-13.0245 

F03' 

13.0245-13.0305 

F04^ 

13.0305-13.0365 

F05'                           .               

13.0365-13.0425 

F06' 

13.0425-13.0485 

F07'                   "                                         . . : V 

13.0485-13.0545 

F08^ '. 

13.0545-13.0605 

F09' 

13.0605-13.0665 

F10 ' .'. 

N/A 

Fir 

13.0665-13.0725 

F12  ^ 

13.0725-13.0785 

F13 1                                                

13.0785-13.0845 

F141 : „ 

13.0845-13.0905 

F15' 

13.0905-13.0965 

F16^ 

13.0965-13.1025 

F171 .■ 

13.1025-13.1085 

F18^      • 

13.1085-13.1145 

F19' 

13.1145-13.1205 

F20'  

13.1205-13.1265 

F21 '' 

13.1265-13.1325 

F22^ 

13.1325-13.1385 

F23'                                                               . 

13.1385-13.1445 

F24' 

313.1445-13.1505 

F25'  

3  13.1505-13.1565 

F26^ 

3  13.1565-13.1625 

F27^        * 

313.1625-13.1685 

F28^  

313.1685-13.1745 

F29'      ; .". 

3  13.1745-13.1805 

F30^  

3  13.1805-13.1865 

F31 1                                                                       

313.1865-13.1925 

F32^  

313.1925-13.1985 

'  See  footnote  1  following  GROUP  A  CHANNELS. 

2  For  transmission  of  pilot  subcarriers  or  other  authorized  narrow  band  signals. 

3  See  paragraph  (I)  of  this  section. 
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(m)  CARS  stations  may  be  authorized 
use  of  the  band  from  13.20  to  13.25  GHz 
on  a  secondary  basis  to  Television 
Broadcast  Auxiliary  Stations.  Any  CARS 
application  seeking  authorization  for 
use  of  the  13.20  to  13.25  GHz  band  must 
demonstrate  that  the  applicant  has 


exhausted  all  spectrum  available  to  it  in 
the  12.70  to  13.20  GHz  band. 
Applications  for  use  of  this  band  must 
specify  whether  the  channels  are  6 
MHz,  12.5  MHz.  or  25  MHz  wide  and 
give  the  upper  and  lower  boundaries 
and  the  polarization  for  each  channel. 
4.  Revise  §  78.36  to  read  as  follows: 


§78.36    Fraquancy  coordination. 

Coordination  of  fixed  and  mobile 
assignments  will  be  in  accordance  with 
the  procedure  established  in 
§  101.103(d)  of  this  chapter. 

(FR  Doc.  02-16093  Filed  6-26-02:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  STATE 

22  CFR  Part  62 

[Public  Notice  4054] 

Participation  In  the  Exchange  Vlaitor 
Program  aa  ProfMaor  and  Raaaarch 
Scholar 

agency:  Department  of  State. 
ACTION:  Proposed  rule  with  request  for 
comment. 

SUMMARY:  The  Department  is  proposing 
to  amend  its  existing  regulations 
governing  participation  in  the  Exchange 
Visitor  Program  as  a  professor  and 
research  scholar.  These  proposed 
amendments  will  extend  the  duration  of 
program  participation  from  three  years 
to  five  years  and  eliminate  program 
extensions  beyond  the  five-year  period. 
Limitations  governing  the  eligibility  for 
program  participation  of  professor  and 
research  scholar  participants  are  also 
included.  These  limitations  enhance  the 
integrity  and  programmatic 
effectiveness  of  the  Exchange  Visitor 
Program. 

DATES:  Written  comments  regarding  this 
rule  will  be  accepted  until  July  29.  2002. 
ADDRESSES:  Comments  regarding  this 
rule  must  be  presented  in  duplicate  and 
addressed  as  follows:  U.S.  Department 
of  State,  Office  of  Exchange 
Coordination  and  Designation,  Bureau 
of  Educational  and  Cultural  Affairs,  301 
4th  Street.  SW..  Room  852.  Washington. 
DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  S.  Colvin.  Acting  Director. 
Office  of  Exchange  Coordination  and 
Designation,  U.S.  Department  of  State, 
301  Fourth  Street,  SW.,  Room  852, 
Washington,  DC  20547;  telephone  (202) 
401-9810:  fax  (202)  401-9809. 
SUPPLEMENTARY  INFORMATION:  Since 
1949,  a  three-year  period  of  program 
duration  has  been  afforded  to  professors 
and  research  scholars  participating  in 
Department-designated  exchange  visitor 
programs.  During  the  development  of 
comprehensive  rules  published  in  1993, 
numerous  comments  were  received 


suggesting  that  the  period  of  program 
duration  for  professors  and  research 
scholars  should  be  greater  than  thfee 
years.  In  recent  consultation  with  the 
academic  conunimity,  there  has  once 
again  been  great  interest  in  extending 
the  program  duration  for  this  category. 

Accordingly,  the  Department 
proposes  to  amend  existing  regulatory 
provisions  under  the  professor  and 
research  scholar  category  at  section  22 
CFR  62.20(i)  to  permit  a  maximiun 
duration  of  program  participation  of  five 
years.  Calculation  of  the  five  years  shall 
begin  from  the  initial  program  start  date 
listed  on  the  DS-2019  pursuant  to 
which  professor  or  research  scholar 
participant  status  is  acquired  and  shall 
end  five  years  from  that  date.  (Example: 
July  1.  2002-July  1,  2007).  It  shall 
include  time  spent  outside  the  United 
States.  With  this  change  to  the  length  of 
program  duration,  the  Department  is  of 
the  opinion  that  extensions  beyond  the 
proposed  five-year  maximum  period  of 
program  duration  will  be  inappropriate. 
Therefore,  the  Department  proposes  the 
deletion  of  section  22  CFR  62.20(j) 
regarding  extensions  to  the  professor 
and  research  category.  If  adopted,  these 
amendments  would  also  permit  program 
sponsors  to  extend  a  current 
participant's  program  up  to  the 
maximum  program  duration  of  five 
years.  Extensions  beyond  the  duration 
of  participation  are  not  permitted  imder 
this  category. 

The  Department  also  proposes  to  limit 
repeated  program  participation.  No 
individual  who  has  been  afforded  a  five- 
year  period  of  program  participation  as 
a  professor  or  research  scholar  will  be 
eligible  for  repeat  participation  in  the 
professor  or  research  scholar  category 
for  a  period  of  two  years  from  the  end 
date  of  his/her  prior  program.  This 
provision  is  proposed  to  ensure  that  the 
reciprocal  exchange  objectives 
underlying  the  Exchange  Visitor 
Program  are  met,  and  that  the  exchange 
visitor's  visa  is  not  misused  for  long- 
term  employment  purposes. 

The  twelve-month  bar  will  remain  as 
stated  in  section  22  CFR  62.20(d)(ii). 
This  regulation  places  a  twelve-month 
bar  from  continued  program 
participation  upon  individuals  who 
have  been  physically  present  in  the 
United  States  for  all  or  part  of  the 
twelve  months  immediately  preceding 
their  commencement  of  program 
participation  as  a  professor  or  research 


scholar.  However,  22  CFR  62.20(d)(ii) 
does  provide  exceptions  to  the 
application  of  the  twelve-month  bar 
including  one  for  prospective 
participants  who  have  previously 
participated  in  the  Exchange  Visitor 
Program  as  short-term  scholars. 

The  Department  invites  comments 
regarding  this  proposed  rule.  The 
Department  will  accept  comments  for  30 
days  following  publication  of  this 
proposed  rule.  A  final  rule  will  be 
adopted  following  Department  review  of 
all  comments  received  and  coordination 
with  the  adoption  of  the  Student  and 
Exchange  Visitor  Information  System 
(SEVIS). 

Regulatory  Analysis  and  Notices 

Administrative  Procedure  Act 

The  Department  is  publishing  this 
rule  as  a  proposed  rule,  with  a  30-day 
provision  for  post-promulgation  public 
comments,  based  on  the  "good  cause" 
exceptions  set  forth  at  5  U.S.C. 
553(b)(3)(B)  and  553(d)(3).  The 
proposed  changes  will  provide  notice 
and  a  comment  period  prior  to  adoption 
of  this  rule. 

Regulatory  Flexibility  Act 

The  Department  of  State,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  USC  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  is 
not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
year  and  it  will  not  significantly  or 
uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment. 
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investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  rule  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  section  3(f),  Regulatory 
Planning  and  Review.  In  addition,  the 
Department  is  exempt  from  Executive 
Order  12866  except  to  the  extent  that  it 
is  promulgating  regulations  in 
conjunction  with  a  domestic  agency  that 
are  significant  regulatory  actions.  The 
Department  has  nevertheless  reviewed 
the  regulation  to  ensure  its  consistency 
with  the  regulatory  philosophy  and 
principles  set  forth  in  that  Executive 
Order. 

Execu  tive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 

List  of  Subjects  in  22  CFR  Part  62 

Cultural  exchange  programs. 
Accordingly,  22  CFR  part  62  is 
proposed  to  be  amended  as  follows: 

PART  62— EXCHANGE  VISITOR 
PROGRAM 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101(a)(15)(I),  1182. 
1184,  1258;  22  U.S.C.  1431-1442,  2451-2460: 
Foreign  Affairs  Reform  and  Restructuring  Act 
of  1998.  Pub.  L.  105-277,  112  Stat.  2681  et 
seq.;  Reorganization  Plan  No.  2  of  1977,  3 
CFR,  1977  Comp.  p.200:  E.O.12048  of  Mart:h 
27.  1978;  3  CFR.  1978  Comp.  p.  168. 

2.  Amend  §  62.20  by  revising 
paragraph  (i)  and  removing  paragraph  (j) 
to  read  as  follows: 

§62^    Professors  and  research  scholars. 

***** 

(i)  Duration  of  participation.  The 
permitted  duration  of  program 


participation  for  a  professor  or  research 
scholar  shall  be  as  follows: 

(1)  General  limitation.  The  professor 
and  research  scholar  shall  be  authorized 
to  participate  in  the  Exchange  Visitor 
Program  for  the  length  of  time  necessary 
to  complete  his  or  her  program,  which 
time  shall  not  exceed  five  years.  The 
five-year  period  of  permitted  program 
participation  shall  begin  with  the  initial 
program  start  date  listed  on  the  DS- 
2019  puLTSuant  to  which  professor  or 
research  scholar  participant  status  is 
acquired  and  shall  end  five  years  from 
such  date.  It  shall  include  time  spent 
outside  the  United  States. 

(2)  Repeat  Participation.  Individuals 
who  have  entered  the  United  States 
under  the  Exchange  Visitor  Program  as 
a  professor  or  research  scholar,  or  who 
have  acquired  such  status  while  in  the 
United  States  shall  not  be  eligible  for 
repeat  participation  as  a  professor  or 
research  scholar  for  a  period  of  two 
years. 

(3)  Change  of  category.  A  change 
between  the  categories  of  professor  and 
research  scholar  shall  not  extend  an 
exchange  visitor's  permitted  period  of 
participation  beyond  five  years. 

(4)  Extensions  beyond  the  duration  of 
participation  are  not  permitted  under 
this  category. 

Dated:  lune  4,  2002. 
Patricia  S.  Harrison. 

Assistant  Secretary,  Bureau  of  Educational 
and  Cultural  Affairs,  Department  of  State. 
(PR  Doc.  02-16157  Filed  6-26-02;  8:45  am] 
BILUNG  COOE  471(M»-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  76 

[MM  Docket  No.  98-204;  DA  02-1025] 

En  Banc  Hearing  on  Broadcast  and 
Cable  EEO  Rules  and  Policies 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  clarification. 

SUMMARY:  On  June  20,  2002.  the 
Commission  released  a  document 
announcing  the  June  24,  2002.  en  banc 
hearing  to  discuss  issues  and  views  on 
the  Commission's  proceeding  to 
promulgate  new  broadcast  and  cable 
equal  employment  opportunity  (EEO) 
rules.  The  intended  effect  of  this  action 
is  to  clarify  the  public  notification  of  the 
Commission's  en  banc  hearing. 
DATES:  The  en  banc  hearing  will 
convene  from  10  a.m.  to  1  p.m.  on  June 
24.  2002. 


ADDRESSES:  The  hearing  will  be  held  at 
the  Federal  Communications 
Commission.  445  12th  Street.  SW.. 
Washington.  DC  in  the  Commission 
Meeting  Room  (Room  TW-C305). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jamila  Bess  Johnson.  Media  Bureau. 
(202)  418-7200. 
SUPPLEMENTARY  INFORMATION: 

1.  By  a  document  dated  and  released 
June  20.  2002.  the  Federal 
Communications  Commission 
announced  that  it  will  hold  an  en  banc 
hearing  open  to  the  public.  The  purpose 
of  the  en  banc  is  to  assist  the 
Commission  in  its  examination  of  the 
EEO  rules  applicable  to  broadcast  and 
cable  entities. 

2.  The  en  banc  hearing  was 
previously  announced  in  Public  Notice 
DA  02-1025  (May  3.  2002),  but  that 
public  notice  inadvertently  was  not 
published  in  the  Federal  Register. 
Accordingly,  the  Commission  re- 
released  the  public  notice  pursuant  to 
§  0.605(e)  of  its  rules.  47  CFR  0.605(e). 
The  Commission  determined  that  to  the 
extent  the  previous  public  notice  was 
insufficient  for  purposes  of  §  0.605,  the 
prompt  and  orderly  conduct  of  the 
Commission's  business  required  that 
this  notice  be  issued  less  than  one  week 
prior  to  the  en  banc  hearing  and  that 
earlier  notice  was  not  practicable,  since 
the  failure  to  publish  the  earlier  public 
notice  was  just  discovered. 

Federal  Communications  Commission. 

W.  Kenneth  Ferree, 

Chief.  Media  Bureau. 

(FR  Doc.  02-16190  Filed  6-26-02;  8:45  am] 

BILUNG  COOE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
[I.D.061102B] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Permits  (EFPs) 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notification  of  a  proposal  for 

EFPs  to  conduct  experimental  fishing; 

request  for  comments. 

SUMMARY:  The  Administrator.  Northeast 
Region.  NMFS  (Regional  Administrator) 
has  made  a  preliminan*'  determination 
that  the  subject  EFP  application 
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contains  all  the  required  information 
and  warrants  further  consideration.  The 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Summer  Flounder, 
Scup  and  Black  Sea  Bass  Fishery 
Management  Plan  (FMP).  However, 
further  review  and  consultation  may  be 
necessary  before  a  Bnal  determination  is 
made  to  issue  an  EFP.  Therefore,  NMFS 
announces  that  the  Regional 
Administrator  proposes  to  issue  an  EFP 
that  would  allow  one  vessel  to  conduct 
fishing  operations  otberwise  restricted 
by  the  regulations  governing  the 
fisheries  of  the  Northeastern  United 
States.  The  EFP  would  allow  for  an 
exemption  to  the  black  sea  bass, 
Centropristis  striata,  closure 
requirements  of  the  FMP.  The 
experiment,  coordinated  by  the  Virginia 
Institute  of  Marine  Sciences  (VIMS), 
proposes  to  conduct  fishing  activities  to 
compare  black  sea  bass  retention  and 
discard  rates  using  two  different  black 
sea  bass  pot  escape  vent  configurations. 
Regulations  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  require  publication  of 
this  notification  to  provide  interested 
parties  the  opportunity  to  comment  on 
applications  for  proposed  EFPs. 

DATES:  Conunents  on  this  document 
must  be  received  on  or  before  5  p.m. 
ESTJuly  12.  2002. 

AOOftESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on  BSB 
Escape  Vent  EFP  Proposal."  Comments 
may  also  be  sent  via  facsimile  (fax)  to 
(978) 281-9135. 

FOR  FURTHER  MFORIIATION  CONTACT: 
Richard  A.  Pearson,  Fishery  Policy 
Analyst,  978-281-9279. 

SUPPLEMENTARY  INFORMATION:  An 
application  for  an  EFP  was  submitted  to 
NMFS  by  VIMS  on  April  23,  2002.  The 
EFP  is  being  requested  to  facilitate  a 
research  project  that  would  compare 
black  sea  bass  retention  and  discard 
rates  using  two  different  escape  vent 
configurations  in  black  sea  bass  pots. 
Approximately  15  fishing  trips  would 
be  conducted  off  the  coasts  of  Maryland 
and  Virginia  during  the  autumn  of  2002. , 
To  provide  the  greatest  potential  for 
fishing  success,  it  would  be  necessary  to 
allow  the  vessel  to  fish  for,  and  possess, 
black  sea  bass  during  closures  that  may 
be  implemented  due  to  the  attainment 
of  the  commercial  quota.  Black  sea  bass 
harvested  during  closure  periods  would 


not  be  landed,  and  would  be  retmned  to 
the  water  as  soon  as  practicable. 

The  project  will  compare  differences 
in  the  escapement  of  undersized  black 
sea  bass  (less  than  11  inches  (27.94  cm)) 
between  currently  mandated  single,  2- 
inch  (5.08 — cm)  square  escape  vents  and 
an  experimental  design  in  which  the 
entire  parlor  section  of  the  trap  is 
constructed  of  2-inch  (5.08-cm)  square 
mesh.  The  objective  of  the  research  is  to 
investigate  the  effectiveness  of  the 
experimental  trap  design  at  reducing  the 
retention  and  discard  of  sublegal  black 
sea  bass,  without  affecting  the  retention 
rate  of  fegal-sized  black  sea  bass. 

Traps  with  a  single,  2-inch  (5.08-cm) 
square  escape  vent  would  serve  as 
controls.  The  experiment  would  use  a 
randomized  survey  whereby  three  traps 
(one  control  and  two  experimental)  are 
connected  by  rope  at  regular  intervals 
and  deployed.  One  rope,  or  "string,"  of 
traps  would  be  deployed  at  10  different 
fishing  sites  per  trip.  These  sites  will  be 
in  close  enough  proximity  to  allow  the 
traps  to  be  hauled  twice  per  day.  Sixty 
traps  per  day  are  proposed  to  be  hauled 
(3/traps/string,  1  string/site,  and  10  sites 
hauled  twice  daily).  Approximately  15 
day-long  research  fishing  trips  are 
proposed  for  the  project  diuing  the 
autumn  months  of  2002.  The  fishing 
activity  will  occur  primarily  between 
Wachapreague,  VA,  and  Ocean  City, 
MD. 

To  facilitate  the  collection  of  data 
during  periods  with  the  greatest 
potential  for  fishing  success,  the  EFP 
would  exempt  one  commercial  vessel 
from  the  closure  regulations  specified  at 
50  CFR  part  648,  subpart  I,  and  allow 
the  vessel  to  fish  for  and  possess  black 
sea  bass  during  periods  when  the 
commercial  fishery  is  closed  due  to 
attainment  of  the  quarterly  quota.  VIMS 
researchers  will  be  onboard  the 
participating  vessel  during  all  research 
trips.  Any  black  sea  bass  harvested 
during  a  closure  period  would  not  be 
allowed  to  be  landed,  and  would  be 
returned  to  the  water  as  soon  as 
practicable  after  measurement  of  the 
fish.  The  commercial  vessel  that  would 
participate  in  the  research  project  has 
two  live  tanks  onboard,  which  should 
reduce  any  discard  mortality  to  black 
sea  bass  that  could  occur  during  a 
closure.  Therefore,  the  catch  levels 
during  closed  seasons  are  not  expected 
to  have  a  detrimental  impact  on  the 
black  sea  bass  resource.  Any  landings 
that  would  occur  during  an  open  season 
would  be  reported  in  the  Vessel  Trip 
Report,  as  required,  because  the 
participating  vessel  possesses  a 
commercial  black  sea  bass  moratorium 
permit. 


Authority:  16  U.S.C.  1801  el  seq. 

Dated:  June  21.  2002. 

Virginia  M.  Fay, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 

[PR  Doc.  02-16281  Filed  6-26-02;  8:45  am) 

■UMO  COOf  M10-22-S 

DEPARTMENT  OF  COMMERCE 

NatkMial  OcMnic  and  Atmoapharic 
Admlnlatration 

SO  CFR  Part  635 

[Doclwt  No.  020612146-2146-01;  1.0. 
042602F1 

RIN  064a-AP90 

Atlantic  Highly  Migratory  Spaclaa; 
Atlantic  Bluafln  Tuna  Quota 
Spacificatlona  and  Ganaral  Category 
Effort  Controla 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA),. 
Commerce. 

action:  Proposed  initial  2002  quota 
specifications  and  General  category 
effort  controls;  public  hearings;  request 
for  comments. 

summary:  NMFS  proposes  initial 
specifications  for  the  Atlantic  bluefin 
tuna  (BFT)  fishery  to  set  BFT  quota  and 
General  category  effort  controls  for  the 
fishing  year  beginning  June  1,  2002.  The 
proposed  initial  quota  specifications 
and  effort  controls  are  necessary  to 
implement  the  1998  recommendation  of 
the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
establishing  a  rebuilding  program  for 
Western  Atlantic  BFT,  which  is  required 
by  the  Atlantic  Tunas  Convention  Act 
(ATCA),  and  to  achieve  domestic 
management  objectives  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  NMFS  will 
hold  public  hearings  to  receive 
comments  from  fishery  participants  and 
other  members  of  the  public  regarding 
the  proposed,  initial  quota  specifications 
and  effort  controls. 
DATES:  Written  comments  must  be 
received  on  or  before  July  24,  2002. 
The  public  hearings  dates  are: 

1.  July  8,  2002,  7  p.m. — 9  p.m.. 
Gloucester,  MA. 

2.  July  9,  2002,  2  p.m.— 4  p.m..  Silver 
Spring,  MD. 

3.  July  10,  2002,  7  p.m. — 9  p.m., 
Atlantic  Beach,  NC. 

ADDRESSES:  Written  comments  on  the 
proposed  initial  quota  specifications 
and  General  category  effort  controls 
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should  be  sent  to  Christopher  Rogers, 
Chief,  Highly  Migratory  Species 
Management  Division,  Office  of 
Sustainable  Fisheries  (F/SFl),  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3282.  Conunents  also  may  be 
sent  via  facsimile  (fax)  to  (301)  713- 
1917.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
The  public  hearing  locations  are: 

1.  Fuller  Elementary  School,  4  School 
House  Road,  Gloucester,  MA  01930. 

2.  Silver  Spring  NOAA  Science 
Center,  1301  East-West  Highway,  Silver 
Spring,  MD  20910. 

3.  Atlantic  Beach  Sheraton  Atlantic 
Beach  Oceanfront  Hotel,  2717  W.  Fort 
Macon  Road,  Atlantic  Beach,  NC  28512. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale  (978)  281-9260. 
SUPPLEMENTARY  INFORMATION:  Atlantic 
timas  are  managed  under  the  dual 
authority  of  the  Magnuson-Stevens  Act 
and  ATCA.  ATCA  authorizes  the 
Secretary  of  Commerce  (Secretary)  to 
implement  binding  recommendations  of 
ICCAT.  The  authority  to  issue 
regulations  under  the  Magnuson- 
Stevens  Act  and  ATCA  has  been 
delegated  from  the  Secretary  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA). 

Background 

On  May  28, 1999,  NMFS  published  in 
the  Federal  Register  (64  FR  29090)  final 
regulations,  effective  July  1, 1999, 
implementing  the  Fishery  Management 
Plan  for  Atlantic  Timas,  Swordfish,  and 
Sharks  (HMS  FMP)  that  was  adopted 
and  made  available  to  the  public  in 
April  1999.  The  proposed  initial 
specifications  are  necessary  to 
implement  the  1998  ICCAT 
recommendation,  establishing  a 
rebuilding  program  for  Western  Atlantic 
BFT,  which  is  required  by  ATCA,  and 
to  achieve  domestic  management 
objectives  under  the  Magnuson-Stevens 
Act.  The  proposed  initial  quota 
specifications  would  allocate  the  total 
ICCAT-recommended  quota  among  the 
several  established  fishing  categories, 
would  carryover  any  unharvested  2001 
fishing  year  quota,  and  would  be 
consistent  with  the  BFT  rebuilding 
program  as  set  forth  in  the  HMS  FMP. 

NMFS  proposes  the  2002  fishing  year 
(June  1,  2002— May  31,  2003)  BFT 
initial  quota  specifications  under  the 
annual  and  inseason  adjustment 
procedures  of  the  HMS  FMP.  Also,  in 
accordance  with  the  HMS  FMP,  NMFS 
proposes  the  General  category  effort 
control  schedule,  including  time-period 
subquotas  and  restricted  fishing  days 
(RFDs),  for  the  upcoming  fishing  season. 
After  consideration  of  public  comment. 


NMFS  will  issue  final  initial 
specifications  and  publish  them  in  the 
Federal  Register.  The  final  initial  quota 
specifications  may  subsequently  be 
adjusted  during  the  course  of  the  fishing 
year,  consistent  with  the  provisions  of 
the  HMS  FMP.  Notice  of  any  such 
adjustments  will  be  published  in  the 
Federal  Register. 

Domestic  Quota  Allocation 

The  HMS  FMP  and  the  implementing 
regulations  established  baseline 
percentage  quota  shares  of  the  ICCAT- 
reconunended  U.S.  BFT  quota  for  each 
of  the  domestic  fishing  categories.  These 
percentage  shares  were  based  on 
allocation  procedures  that  had  been 
developed  by  NMFS  over  several  years. 
The  baseline  percentage  quota  shares 
established  in  the  HMS  FMP  for  fishing 
years  beginning  June  1, 1999  are  as 
follows:  General  category —  47.1 
percent;  Harpoon  category — 3.9  percent; 
Purse  Seine  category — 18.6  percent; 
Angling  category — 19.7  percent; 
Longline  category — 8.1  percent;  Trap 
category — 0.1  percent;  and  Reserve 
— 2.5  percent. 

The  current  ICCAT  BFT  quota 
recommendation  allows,  and  U.S. 
regulations  require,  the  addition  or 
subtraction,  as  appropriate,  of  any 
underharvest  or  overharvest  in  a  fishing 
year  to  the  following  fishing  year, 
provided  that  such  carryover  does  not 
result  in  overharvest  of  the  total  annual 
quota  and  is  consistent  with  all 
applicable  ICCAT  recommendations, 
including  restrictions  on  landings  of 
school  BFT.  Therefore,  NMFS  proposes 
to  adjust  the  2002  fishing  year  quota 
specifications  for  the  BFT  fishery  to 
account  for  underharvest  and 
overharvest  in  the  2001  fishing  year. 

The  General  and  Purse  Seine  category 
fisheriiBS  for  BFT  have  been  closed  for 
the  remainder  of  the  2001  fishing  year 
(June  1,  2001  -  May  31,  2002).  The 
landings  figures  are  still  preliminary, 
however,  and  may  be  updated  before  the 
2002  specifications  are  finalized.  For  the 
2001  fishing  year.  NMFS  has 
preliminarily  determined  that  General 
category  landings  were  higher  than  the 
adjusted  General  category  quota  by  13.0 
mt  and  Purse  Seine  category  landings 
were  fewer  than  the  adjusted  Purse 
Seine  category  quota  by  59.7  mt.  Based 
on  the  estimated  amount  of  Reserve  that 
NMFS  is  maintaining  for  the  landing  of 
BFT  taken  during  ongoing  scientific 
research  projects,  NMFS  estimates  that 
6.9  mt  of  Reserve  remains  unharvested 
fit)m  the  2001  fishing  year.  This 
remaining  Reserve  quota  will  be  used  to 
partially  cover  the  General  category 
overharvest  in  2001. 


Given  estimated  catch  rates  and 
available  quota,  the  Angling  Longline, 
Trap,  and  Harpoon  categor)'  fisheries 
will  remain  open  through  May  31,  2002. 
As  NMFS  anticipates  publication  of 
final  BFT  quota  specifications  for  the 
2002  fishing  year  prior  to  the 
availability  of  final  2001  landings 
figures  for  these  three  categories,  best 
estimates  will  be  used  to  determine 
carryover  amounts,  if  any.  To  date, 
Harpoon  category'  landings  are  less  than 
the  adjusted  Harpoon  category  quota  by 
22.0  mt  and  the  Angling  category  has 
the  following  underhar\'ests  for  the  2001 
fishing  year:  School  BFT— 84.6  mt;  large 
school/small  medium  BFT — 70.3  mt; 
and  large  medium/giant  BFT — 1.0  mt.  In 
addition,  20.1  mt  remains  in  the  school 
reserve.  To  date,  56.6  mt  remain  in  the 
Longline  category.  The  final  initial  2002 
BFT  quota  specifications  will  be  issued 
based  on  updated  2001  landings. 
Should  adjustments  to  the  final  initial 
2002  BFT  quota  specifications  be 
required  based  on  the  final  2001  BFT 
landings  figures,  NMFS  will  publish  a 
Federal  Register  notice  adjusting  the 
final  initial  2002  fishing  year  quota 
specifications. 

In  accordance  with  the  regulations 
regarding  aimual  adjustments  at 
§635.27(a)(9)(ii),  NMFS  proposes 
specifications  for  the  2002  fishing  year 
that  include  carryover  adjustments.  The 
proposed  quotas  are:  General  category — 
647.2  mt;  Harpoon  category — 76.1  mt; 
Purse  Seine  category — 317.7  mt; 
Angling  category — 429.1  mt;  Longline 
category — 148.9  mt;  and  Trap  category — 
2.3  mt.  Additionally,  75.3  mt  would  be 
reserved  for  inseason  allocations  or  to 
cover  scientific  research  collection  and 
potential  overharvest  in  any  category 
except  the  Purse  Seine  category. 
Regulations  at  50  CFR  635.27{a)(9)(i) 
require  Purse  Seine  category  under  or 
overharvests  be  subtracted  from  or 
added  to  each  individual  vessel's  quota 
allocation,  as  appropriate.  These 
proposed  quotas  include  provisions  for 
each  category  to  carry  forward  any 
underharvest  from  2001  to  the  2002 
fishing  year.  The  exception  to  this  is 
that  the  unused  school  reserve 
(approximately  20.1  mt)  from  2001, 
along  with  an  additional  20.0  mt  of 
unused  Longline  South  subcategory 
quota  would  be  placed  into  the  Reserve. 
This  additional  reserve  quota  would  be 
allocated  among  the  domestic  fishing 
categories,  as  appropriate  during  the 
2002  fishing  year,  in  accordance  with 
the  inseason  transfer  criteria  in  the  HMS 
regulations. 

As  part  of  the  BFT  rebuilding 
program.  ICCAT  recommended  an 
allowance  for  dead  discards.  The  U.S. 
dead  discard  allowance  is  68  mt.  The 
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2000  preliminary  estimate  of  U.S.  dead 
discards,  as  reported  in  pelagic  longline 
vessel  logbooks,  totaled  67.0  mt  (U.S. 
National  Report  to  ICCAT  2001).  As 
estimates  of  BFT  dead  discards  for  the 

2001  fishing  year  will  not  be  available 
for  some  time,  the  estimate  for  the  2000 
calendar  year  was  used  to  calculate  the 
amount  to  be  added  to,  or  subtracted 
from,  the  U.S.  BFT  landings  quota  for 

2002  as  a  result  of  dead  discards. 
Estimates  of  dead  discards  from  other 
gear  types  and  fishing  sectors  that  do 
not  use  the  pelagic  longline  vessel 
logbook  are  unavailable  at  this  time  and 
thus  are  not  included  in  this 
calculation.  As  U.S.  fishing  activity  is 
estimated  to  have  resulted  in  less  dead 
discards  than  its  allowance,  the  ICCAT 
recommendation  and  U.S.  regulations 
state  that  the  U.S.  may  add  one  half  of 
the  difference  between  the  amount  of 
dead  discards  and  the  allowance  (i.e., 

68.0  mt  -  67.0  mt  =  1.0  mt.  1.0  mt/2  = 
0.5  mt)  to  its  total  allowed  landings  for 
the  following  year,  or  to  individual 
fishing  categories  or  to  the  Reserve. 
NMFS  proposes  to  allocate  the  0.5  mt  to 
the  Reserve  quota,  which  coiUd  than  be 
allocated  to  individual  fishing 
categories  as  necessary  during  the 
fishing  year. 

Based  on  the  proposed  initial 
specifications,  the  Angling  category 
quota  of  429.1  mt  would  be  divided  as 
follows:  School  BFT— 175.1  mt,  with 

98.1  mt  to  the  northern  area  (north  of 
39°  18'  N.  latitude),  77.0  mt  to  the 
southern  area  (south  of  39°  18'  N. 
latitude),  plus  20.5  mt  held  in  reserve; 
large  school/ small  medium  BFT —  226.2 
mt.  with  120.5  mt  to  the  northern  area 
and  105.7  mt  to  the  southern  area;  and 
large  medium/giant  BFT — 7.3  mt,  with 
3.1  mt  to  the  northern  area  and  4.2  mt 
to  the  southern  area.  These  subquotas    . 
reflect  the  adjusted  north-south  dividing 
line  (39°  18'  N.  latitude)  and  percentage 
quota  allocations  in  the  northern  and 
southern  areas  for  the  Angling  category, 
as  implemented  by  NMFS  through  a 
final  rule  on  August  15,  2001  (66  FR 
42801). 

The  Longline  category  quota  of  148.9 
mt  would  be  subdivided  as  follows:  30.9 
mt  to  longline  vessels  landing  BFT 
north  of  34°  N.  latitude  and  118.0  mt  to 
longline  vessels  landing  BFT  south  of 
34°  N.  latitude. 

General -Category  Effort  Controls 

For  the  last  several  years.  NMFS  has 
implemented  General  category  time- 
period  subquotas  to  increase  the 
likelihood  that  fishing  would  continue 
throughout  the  late  summer  and  early 
fall  fishing  seasons.  The  subquotas  are 
consistent  with  the  objectives  of  the 
HMS  FMP  and  are  designed  to  address 
concerns  regarding  allocation  of  fishing 


opportunities,  to  assist  with  distribution 
and  achievement  of  optimiun  yield,  to 
allow  for  a  late  season  fishery,  and  to 
improve  market  conditions  and 
scientific  monitoring. 

The  HMS  FMP  divides  the  annual 
General  category  quota  into  three  time- 
period  subquotas  as  follows:  60  percent 
for  June-August,  30  percent  for 
September,  and  10  percent  for  October- 
December.  These  percentages  would  be 
applied  to  the  adjusted  2002  coastwide 
quota  for  the  General  category  of  637.2 
mt,  with  the  remaining  10.0  mt  being 
reserved  for  the  New  York  Bight  fishery. 
Therefore,  coastwide,  382.3  mt  would 
be  available  in  the  period  beginning 
June  1  and  ending  August  31;  191.2  mt 
would  be  available  in  the  period 
beginning  September  1  and  ending 
September  30;  and  63.7  mt  would  be 
available  in  the  period  beginning 
October  1  and  ending  December  31, 

2001. 

In  addition  to  time  period  subquotas. 
NMFS  also  has  implemented  General 
category  RFDs  to  extend  the  fishing 
season  throughout  the  summer  and  fall. 
The  RFDs  are  consistent  with  the 
objectives  of  the  HMS  FMP  and  are 
designed  to  address  the  same  issues 
addressed  by  time-period  subquotas.  For 
the  2002  fishing  year.  NMFS  proposes  a 
schedule  of  RFDs  that  is  similar  to  that 
implemented  in  2001.  adjusted  as 
necessary  to  coordinate  with  Japanese 
market  holidays. 

As  proposed,  persons  aboard  vessels 
permitted  in  the  General  category  would 
be  prohibited  from  fishing,  including 
tag-and-release,  for  BFT  of  all  sizes  on 
the  following  days:  August  10. 11,  and 
12;  September  1.  2,  4,  8.  9. 11. 15. 16. 
18.  22,  23,  25.  29.  and  30;  October  2.  6. 
7,  and  9.  These  proposed  RFDs  would 
improve  distribution  of  fishing 
opportunities  without  increasing  BFT 
mortality. 

Public  Hearings  and  Spedal 
Accommodations 

The  public  is  reminded  that  NMFS 
expects  participants  at  the  public 
hearings  to  conduct  themselves 
appropriately.  At  the  beginning  of  each 
public  hearing,  a  NMFS  representative 
will  explain  the  ground  rules  (e.g.. 
alcohol  is  prohibited  from  the  hearing 
room;  attendees  will  be  called  to  give 
their  comments  in  the  order  in  which 
they  registered  to  speak;  each  attendee 
will  have  an  equal  amount  of  time  to 
speak;  and  attendees  should  not 
interrupt  one  another).  The  NMFS 
representative  will  attempt  to  structure 
the  hearing  so  that  all  attending 
members  of  the  public  will  be  able  to 
comment,  if  they  so  choose,  regardless 
of  the  controversial  nature  of  the 
subject(s).  Attendees  are  expected  to 


respect  the  ground  rules,  and,  if  they  do 
not,  they  will  be  asked  to  leave  the 
hearing. 

The  public  hearing  sites  are 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Brad  McHale  (see 
FOR  FURTHER  INFORMATION  CONTACT)  at 
least  7  days  prior  to  the  hearing. 

Classification 

These  proposed  specifications  and 
effort  controls  are  published  under  the 
authority  of  the  Magnuson-Stevens  Act, 
16  U.S.C.  1801  et  seq.,  and  the  Atlantic 
Tunas  Convention  Act.  16  U.S.C.  971  et 
seq.  Preliminarily,  the  AA  has 
determined  that  the  proposed 
specifications  and  the  effort  controls  are 
consistent  with  the  HMS  FMP.  the 
Magnuson-Stevens  Act,  and  the  1998 
ICCAT  BFT  catch  recommendation. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for  „  ■ 

Advocacy  of  the  Small  Business 
Administration  that  the  proposed 
specifications  and  effort  controls  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  follows: 

The  current  level  of  participation  in  the 
Atlantic  BFT  fisheries  has  remained 
relatively  consistent  over  the  last  couple  of 
years  since  the  HMS  FMP  was  finalized.  For 
instance,  in  2001  there  were  22.289  vessels 
that  possessed  either  an  Atlantic  tunas 
permit  or  a  HMS  CHB  permit.  In  2000  and 
in  1999  there  were  24,845  and  23,005  vessel 
permits  respectively.  The  number  of  Atlantic 
tunas  permit  holders  in  each  quota  category 
has  also  remained  relatively  consistent  since 
the  HMS  FMP  was  finalized.  For  example,  in 

2000  there  were  9,468  vessels  that  possessed 
either  a  General  category  Atlantic  tunas 
permit  or  a  HMS  Charter/Headboat  permit,  in 

2001  there  were  9.332  vessels  permitted  in 
either  the  General  category  Atlantic  tunas 
permit  or  the  HMS  Charter/Headboat  permit 
category.  The  similarity  in  number  of  vessels 
participating  in  a  particular  quota  category 
from  year  to  year  holds  true  for  the  remaining 
category  types  (Angling,  Longline.  Harpoon. 
Purse  Seine,  and  Trap)  as  well.  In  addition, 
according  to  the  2002  SAFE  report,  the  value 
of  the  BFT  fishery  has  increased  from 
S17.488.624  in  1996  to  $18,810,704  in  2000. 

Due  to  the  fact  that  the  value  of  the  BFT 
fishery  is  increasing,  the  overall  U.S.  Atlantic 
baseline  BFT  quota  has  not  changed,  the 
domestic  breakdown  of  the  U.S.  Atlantic 
baseline  BFT  quota  has  not  changed,  and  the 
level  of  participation  in  the  U.S.  Atlantic  BFT 
Rshery  has  remained  relatively  consistent 
since  the  original  economic  analyses  were 
conducted  in  the  HMS  FMP.  as  reflected 
more  recently  in  the  2002  SAFE  report, 
NMFS  has  determined  the  Proposed  Initial 

2002  Quota  Specifications  and  General 
Category  Effort  Controls,  if  implemented, 
would  not  have  a  significant  economic 
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impact  on  a  substantial  number  of  small 
entities. 

As  mentioned  above,  NMFS  has  certified  to 
the  Small  Business  Administration  that  the 
proposed  rule  is  not  significant.  As  a  result 
of  this  certification,  an  Initial  Regulatory 
Flexibility  Analysis  was  not  prepared  for  this 
action. 

Because  of  this  certification,  an  Initial 
Regulatory  Flexibility  Analysis  was  not 
prepared. 

These  proposed  quota  specifications 
and  General  category  effort  controls 
have  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866. 

On  September  7,  2000,  NMFS 
reinitiated  formal  consultation  for  all 
HMS  commercial  fisheries  under 
section  7  of  the  Endangered  Species  Act. 
A  Biological  Opinion  (BiOp)  issued  June 
14,  2001,  concluded  that  continued 


operation  of  the  Atlantic  pelagic 
longline  fishery  is  likely  to  jeopardize 
the  continued  existence  of  endangered 
and  threatened  sea  tmlle  species  under 
NMFS  jurisdiction.  NMFS  is  currently 
implementing  the  reasonable  and 
prudent  alternative  required  by  the 
BiOp.  These  proposed  quota 
specifications  and  effort  controls  would 
not  have  any  additional  impact  on  sea 
turtles  as  these  actions  would  not  likely 
increase  or  decrease  pelagic  longline 
effort,  nor  are  they  expected  to  shift 
effort  into  other  fishing  areas.  No 
irreversible  or  irretrievable 
commitments  of  resources  are  expected 
from  this  proposed  action  that  would 
have  the  effect  of  foreclosing  the 
implementation  of  the  requirements  of 
the  BiOp. 


The  area  in  which  this  proposed 
action  is  planned  has  been  identified  as 
EFH  for  species  managed  by  the  New 
England  Fishery  Management  Council, 
the  Mid-Atlantic  Fishery  Management 
Council,  the  South  Atlantic  Fishery 
Management  Council,  the  Gulf  of 
Mexico  Fishery  Management  Council, 
the  Caribbean  Fishery  Management 
Council,  and  the  Highly  Migratory 
Species  Division  of  the  Office  of 
Sustainable  Fisheries  at  NMFS.  It  is  not 
anticipated  that  this  action  will  have 
any  adverse  impacts  to  EFH  and, 
therefore,  no  consultation  is  required. 

Dated:  June  24.  2002. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-16264  Filed  6-24-02;  .3:07  pm] 
BILUNG  CODE  3510-22-8 


43270 


Notices 


Federal  Regiater 

Vol.  67,  No.  124 
Thursday.  June  27,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicable  to  ttie 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulirigs,  delegations  of  autt>ority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  furxrtions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

SubmiMion  for  0MB  R«vi«w; 
Comm«nt  RaquMt 

June  21, 2002. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  law  104-13.  Comments  regarding 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assiunptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO.  Mail  Stop  7602,  Washington,  DC 
20250-7602.  Conunents  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  iaformation  imless  it 


displays  a  currently  valid  OMB  control 
niunber. 

Farm  Service  Agency 

Title:  Storage  of  Honey  Forfeited  to 
CCC  by  Honey  Producers. 

OMB  Control  Number  0560-0216. 

Summary  of  Collection:  Public  Law 
80-806.  the  Commodity  Credit 
Corporation  (CCC)  Charter  Act, 
authorizes  CCC  to  enter  into  storage 
contracts  with  commercial  warehouse 
operators.  The  Act  permits  CCC  to  enter 
into  various  types  of  contracts  as  are 
necessary  in  the  conduct  of  its  business 
and  directs  CCC  to  utilize  the  usual  and 
customary  channels,  facilities  and 
arrangements  of  trade  and  commerce  in 
its  functions  of  purchasing, 
warehousing,  transporting,  processing, 
or  handling  of  agricultural  commodities. 
The  CCC  must  maintain  a  List  of 
Approved  Warehouses  to  store  CCC 
owned  or  loan  honey.  The  use  of 
warehouses  on  this  list  reduces  the  risk 
of  loss  faced  by  CCC  by  using  only  those 
facilities  that  meet  the  financial, 
physical,  and  managerial  requirements 
of  CCC  and  have  met  the  Standards  of 
Approval  of  Dry  and  Cold  Storage 
Warehouses  Processed  Agricultural 
Commodities,  Extracted  Honey,  and 
Bulk  Oils.  The  purpose  of  requiring 
warehouses  to  meet  the  Standards  for 
Approval  is  to  assure  that  CCC-owned 
or  loan  honey  is  stored  and  handled  by 
qualified  warehouse  operators  with  the 
necessary  financial  resources  and 
managerial  skills.  The  Farm  Service 
Agency  (FSA)  will  collect  information 
using  several  forms. 

Need  and  Use  of  the  Information:  FSA 
will  collect  information  that  will  allow 
CCC  to  contract  for  warehouse  storage 
and  related  services  and  to  monitor  and 
enforce  all  honey  provisions  of  7  CFR 
Part  1423.  The  information  is  also 
required  to  establish  and  maintain  the 
Approved  List,  follow  accepted 
warehousing  practices,  and  represent 
the  minimum  burden  to  carry  out 
various  mandatory  price  support 
programs. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  75. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  2,539. 


Animal  and  Plant  Health  Inspection 
Service 

Title:  Application  for  Inspection  and 
Certification  of  Animal  Byproducts. 

OMB  Control  Number:  0579-0008. 

Summary  of  Collection:  The  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  on  behalf  of  the  Secretary  of 
Agriciiltiire  has  been  delegated  the 
authority  (7  U.S.C.  1622,  1624)  to 
establish  and  implement  a  system  for 
verifying  that  the  importation  and 
commercial  distribution  of  certain 
animal  byproducts  have  be^n  processed 
according  to  the  condition  and 
requirements  of  the  importing  country. 
The  laws  and  regulations  that  govern 
the  importation  and  commercial 
distribution  of  certain  animal 
byproducts  in  some  foreign  countries 
may  require  the  U.S.  exporter  to  furnish 
certificates  that  have  been  issued  or 
endorsed  by  APHIS'  Veterinary  Service. 
These  certificates  attest  to  the  class  and 
quality  of  these  products,  and  also  attest 
to  the  procedures  used  to  process  these 
products  for  exportation  to  the  receiving 
country.  APHIS  will  collect  information 
using  VS  Form  16-24,  "Application  for 
Inspection  and  Certification  of  Animal 
Byproducts." 

Need  and  Use  of  the  Information: 
APHIS  collects  information  from 
applicants  requesting  that  APHIS 
monitor  the  processing  of  the  product. 
After  monitoring  the  processing 
technique,  APHIS  certifies  that  the 
product  was  processed  according  to  the 
conditions  and  requirements  of  the 
importing  country.  A  copy  of  the  form 
then  accompanies  the  shipment. 
Without  this  certification,  the  importing 
coimtry  would  not  accept  the  product, 
and  the  applicant  would  be  unable  to 
conduct  business  with  that  country. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  20. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  10. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  User  Fee  Regulation,  7  CFR  part 
354  and  9  CFR  part  130. 
OMB  Control  Number:  0579-0094, 
Summary  of  Collection:  The  Food, 
Agriculture,  Conservation  and  Trade 
Act  of  1990,  authorizes  the  Secretary  of 
Agriculture  and  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  to 
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prescribe  and  collect  fees  to  cover  the 
cost  of  providing  certain  Agricultural 
Quarantine  and  Inspection  (AQI) 
services.  The  Act  gives  the  Secretary  the 
authority  to  charge  for  the  inspection  of 
international  passengers,  commercial 
vessels,  trucks,  aircraft,  and  railroad 
cars,  and  to  recover  the  costs  of 
providing  the  inspection  of  plants  and 
plant  products  offered  for  export.  The 
Secretary  is  authorized  to  use  the 
revenue  to  provide  reimbursements  to 
any  appropriation  accounts  that  incur 
costs  associated  with  the  AQI  services 
provided.  APHIS  will  collect 
information  using  several  APHIS  forms. 

Need  and  Use  of  the  Information: 
APHIS  collects  information,  which 
includes  the  taxpayer  identification 
number,  name,  and  address  and 
telephone  number  to  collect  fees.  The 
procedures  and  the  information 
requested  for  the  passengers  and 
aircrafts  are  used  to  ensure  that  the 
correct  users  fees  are  collected  and 
remitted  in  full  in  a  timely  manner. 
Without  the  information  from  the 
respondents,  APHIS  would  not  be  able 
to  ensure  substantial  compliance  with 
the  statute.  Noncompliance  with  the 
statute  could  result  in  misappropriation 
of  public  funds  and  lost  revenue  to  the 
Federal  Government. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions;  Individuals  or  households; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  88,453. 

Frequency  of  Response: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  7,640. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Animal  Welfare,  9  CFR  part  3. 
Marine  Mammals. 

OMB  Control  Number:  0579-0115. 

Summary  of  Collection:  The 
Laboratory  Animal  Welfare  Act  (AWA). 
(Public  Law  89-544)  enacted  August  24, 
1966,  and  amended  December  24, 1970 
(Pubhc  Law  91-579);  April  22,  1976 
(Public  Law  94-279);  and  December  23, 
1985  (Public  Law  99-198)  requires  the 
U.S.  Department  of  Agriculture  (USDA) 
to  regulate  the  humane  care  and 
handling  of  most  warm-blooded 
animals,  including  marine  mammals, 
used  for  research  or  exhibition 
purposes,  sold  as  pets,  or  transported  in 
commerce.  This  legislation  and  its 
amendments  were  the  result  of 
extensive  demand  by  organized  animal 
welfare  groups  and  private  citizens 
requesting  a  Federal  law  to  protect  such 
animals.  USDA,  Animal  and  Plant 
Health  Inspection  Service  (APHIS), 
Animal  Caje  (AC)  has  the  responsibility 


to  enforce  the  Animal  Welfare  Act  and 
the  provisions  of  9  CFR,  Chapter  1, 
Subchapter  A,  which  implements  the 
Animal  Welfare  Act.  APHIS  will  collect 
information  through  the  use  of  reports 
and  records  that  are  kept  for  a  period  of 
at  least  one  year  to  ensure  that  the 
animals  are  cared  for  in  the  prescribed 
manner  that  is  required  by  regulations. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  on  the 
review  and  evaluation  of  program 
compliance  by  regulated  facilities,  and 
provide  a  workable  enforcement  system 
to  carry  out  the  requirements  of  the 
AWA,  and  the  intent  of  Congress,  on  a 
practical  daily  basis  without  resorting  to 
more  detailed  and  stringent  regulations 
and  standards  which  could  be  more 
burdensome  to  regulated  facilities. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions. 

Number  of  Respondents:  3,190. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Semi-annually. 

Total  Burden  Hours:  15,607. 

Agricultural  Marketing  Service 

Title:  Plan  for  Estimating  Daily 
Livestock  Slaughter  Under  Federal 
Inspection. 

OMB  Control  Number:  0581-0050. 

Summary  of  Collection:  The 
Agriculture  Marketing  Act  of  1946  (7 
U.S.C.  1621)  Section  203(g),  directs  and 
authorizes  the  collection  and 
dissemination  of  marketing  information 
including  adequate  outlook  information, 
on  a  market  area  basis,  for  the  purpose 
of  anticipating  and  meeting  consumer 
requirements  aiding  in  the  maintenance 
of  farm  income  and  to  bring  about  a 
balance  between  production  and 
utilization.  Livestock  and  Grain  News 
provides  a  timely  exchange  of  accurate 
and  unbiased  information  on  a  current 
marketing  conditions  (supply,  demand, 
prices,  trends,  movement,  and  other 
information)  affecting  trade  in  livestock, 
meats,  grain,  and  wool.  Administered  by 
the  U.S.  Department  of  Agriculture's 
Agricultural  Marketing  Service  (AMS), 
this  nationwide  market  news  program  is 
conducted  in  cooperation  with 
approximately  30  State  departments  of 
agriculture.  The  up-to-the  minute 
reports  collected  and  disseminated  by 
professional  market  reporters  are 
intended  to  provide  both  buyers  and 
sellers  with  the  information  necessary 
for  making  intelligent,  informed 
marketing  decisions,  thus  putting 
everyone  in  the  marketing  system  in  an 
equal  bargaining  position. 

Need  and  Use  of  the  Information: 
AMS  will  collect  information  on 
estimation  of  the  current  day's  slaughter 


at  their  plant(s)  and  the  actual  slaughter 
of  the  previous  day.  The  report  is  used 
to  make  market  outlook  projections  and 
maintain  statistical  data.  The 
information  must  be  collected  and 
disseminated  by  an  impartial  third 
party.  Since  the  government  is  a  large 
purchaser  of  meat,  a  system  to  monitor 
the  collection  and  reporting  of  data  is 
needed.  Collecting  this  information  less 
frequently  would  hinder  the  timely  use 
of  this  data. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Farms;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  72. 

Frequency  of  Responses:  Reporting; 
Weekly;  Other:  Daily. 

Total  Burden  Hours:  624. 

Sondra  A.  Blakey, 

Departmental  Information  Clearance  Officer. 
|FR  Doc.  02-16171  Filed  6-26-02:  8:45  am) 
BILUNG  COK  3410-01-M 

DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspaction  Sarvica 

[Docket  No.  01-039N2] 

Notice  of  Raqueat  for  New  Information 
Collection  Regarding  Conaumer 
Practicea,  Concama,  and  Awaraneaa 
Specific  to  Meat,  Poultry,  and  Egg 
Producta 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
the  Office  of  Management  and  Budget 
(OMB)  regulations,  this  notice 
aimounces  the  Food  Safety  and 
Inspection  Service's  (FSIS)  intention  to 
request  information  collection  regarding 
consumer  food  safety  practices, 
concerns,  and  awareness,  specific  to 
meat,  poultry,  and  egg  products.  Also, 
in  this  same  issue  of  the  Federal 
Register,  FSIS  is  publishing  a  notice  of 
request  for  new  information  collection 
regarding  industry  practices  specific  to 
meat,  poultry,  and  egg  products. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  August  26.  2002. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Lee  Puricelli,  Paperwork 
Specialist,  Food  Safety  and  Inspection 
Service,  USDA.  300  12th  Street.  SW., 
Room  109,  Washington,  DC  20250- 
3700,  (202)  720-0346. 
SUPPLEMENTARY  INFORMATION: 
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Title:  Consumer  Data  to  Support  Risk 
Assessments,  Regulation  Development, 
and  Food  Safety  Education  Initiatives. 

Expiration  Date  of  Approval:  3  years. 

Type  of  Request:  Regular. 

Abstract:  FSIS  has  been  delegated  the 
authority  to  exercise  the  functions  of  the 
Secretary  as  provided  in  the  Federal 
Meat  Inspection  Act  (FMIA)  (21  U.S.C. 
601  et  seq.),  the  Poultry  Products 
Inspection  Act  (PPIA)  (21  U.S.C.  451.  ef 
seq.),  and  the  Egg  Products  Inspection 
Act  (EPIA)  (21  U.S.C.  1031-1056).  These 
statutes  provide  that  FSIS  is  to  protect 
the  public  by  ensuring  that  meat, 
poultry,  and  egg  products  are  safe, 
wholesome,  unadulterated,  and 
properly  labeled  and  packaged. 

To  accomplish  this  objective,  several 
program  areas  within  FSIS  need 
consumer  data.  The  OfHce  of  Public 
Health  and  Science  (OPHS)  needs 
consumer  behavior  data  for  food  safety 
risk  assessments.  The  Office  of  Policy, 
Program  Development,  and  Evaluation 
(OPPDE)  needs  data  on  consumer 
practices  and  expectations  for  regulatory 
impact  analyses  and  policy 
development.  The  Food  Safety 
Education  and  Communications  Staff 
needs  data  on  consumer  knowledge  and 
behavior  to  identify  food  safety 
education  needs  and  to  develop  and 
evaluate  educational  campaigns.  Since 
FSIS  now  works,  in  a  risk  analysis  policy 
framework,  the  timeliness  and 
comprehensiveness  of  consumer  data  is 
increasingly  important  to  achieve  the 
Agency  goal  of  protecting  the  public 
health  by  significantly  reducing  the 
prevalence  of  foodbome  hazards  from 
meat,  poultry,  and  egg  products. 

To  meet  the  Agency's  need  for  timely 
consimier  data  related  to  meat,  poultry, 
and  egg  products,  FSIS  has  considered 
three  options:  (1)  Depending  on  other 
recurring  government  surveys,  (2) 
conducting  surveys  via  the  Internet,  and 
(3)  conducting  probability  web-enabled 
panel  surveys.  The  first  option,  adding 
questions  to  other  recurring  government . 
surveys,  is  not  feasible  because  FSIS 
requires  specific  consumer  data 
obtained  in  a  timely  maimer.  These 
surveys  usually  occur  only  periodically 
and  limit  the  content  and  quantity  of 
questions  that  FSIS  may  add.  The 
second  option,  Internet  surveys,  does 
not  provide  statistically  valid  results 
that  are  representative  of  the  U.S. 
population.  The  third  option,  web- 
enabled  panel  surveys,  is  the  best  option 
because  it  has  the  speed  of  Internet 
surveys,  but.  unlike  Internet  surveys,  it 
is  bascid  on  true  probability  sampling 
and  is  a  research  method  that  produces 
reliable  information  for  decision- 
making. 


FSIS  is  requesting  OMB  approval  of  a 
new  Information  Collection  Request  to 
conduct  consiuner  siuveys  that  use  the 
web-enabled  panel  siuvey  methodology. 
Specifically,  the  initial  siuvey  will 
include  questions  on: 

•  How  consumers  store,  handle,  and 
prepare  specific  meat,  poultry,  and  egg 
products; 

•  How  well  consiuners  imderstand 
and  follow  the  4  Fight  BACITm  food 
safety  messages  and  other  safe  food 
handling  instructions; 

•  Consumers'  expectations  and 
concerns  regarding  labeling:  and 

•  Consiuners'  awareness  of  food 
safety  rules  related  to  residues. 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .25 
hours  (15  minutes)  per  response. 

Respondents:  Adult  household  food 
preparers  in  the  United  States  who 
prepare  meat  or  poultry  products  at 
least  three  times  a  week. 

Estimated  Number  of  Respondents: 
2400. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  600  hours. 

Copies  of  this  information  collection 
assessment  can  be  obtained  from  Lee 
Puricelli.  See  ADDITIONAL  INFORMATION 
OR  COMMENTS. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FSIS'  functions,  including  whether 
the  information  will  have  practical 
utility;  (b)  the  acciuacy  of  FSIS'  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  both  Lee 
Puricelli  at  the  address  provided  above, 
and  the  Desk  Officer  for  Agriculture, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  DC  20253. 

All  responses  to  this  notice  will  be 
simunarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Additional  Public  Notificetioii 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women. 


and  persons  with  disabilities  are  aware 
of  this  notice.  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv,  a  free  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  web  page  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  effect  or  woidd 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consimier  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page,  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the  ^ 

Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  FSIS  web  site  at 
http://www.fsis.usda.gov/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 

Done  at  Washington,  DC.  on:  May  31,  2002. 
William  |.  Hudnall, 
Acting  Administrator. 
[PR  Doc.  02-16193  Filed  6-2&-02;  8:45  am) 
HUMO  COM  34ie-0M-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Sataty  and  hiepection  Service 
[Docket  No.  01-039N1 

Nctlc*  of  RaquMt  for  New  Informatien 
Collactlon  RogardIng  Industry 
f*racticas 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
the  Office  of  Management  and  Budget 
(OMB)  regulations,  this  notice 
announces  the  intention  of  Food  Safety 
and  Inspection  Service  (FSIS)  to  request 
information  collection  regarding 
industry  practices  specffic  to  meat, 
poultry,  and  egg  products.  Also,  in  this 
same  issue  of  the  Federal  Register  FSIS 
is  publishing  a  notice  of  request  for  new 
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information  collection  regarding 
consumer  practices,  concerns,  and 
awareness,  specific  to  meat,  poultry, 
and  egg  products. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  August  26,  2002. 
ADDmONAL  INFORMATION  OR  COMMENTS: 
Contact  Lee  Puricelli,  Paperwork 
Specialist,  Food  Safety  and  Inspection 
Service.  USDA,  300  12th  Street,  SW, 
Room  109.  Washington,  DC  20250- 
3700,  (202)  720-0346. 
SUPPLEMENTARY  INFORMATION: 

Title:  Industry  Stakeholder  Survey. 

Expiration  Date  of  Approvals  years. 

Type  of  Request:  Regular. 

Abstract:  FSIS  has  been  delegated  the 
authority  to  exercise  the  functions  of  the 
Secretary  as  provided  in  the  Federal 
Meat  Inspection  Act  (FML\)  (21  U.S.C. 
601  et  seq.),  the  Poultry  Products 
Inspection  Act  (PPL\)  (21  U.S.C.  451.  et 
seq.),  and  the  Egg  Products  Inspection 
Act  (EPL\)  (21  U.S.C.  1031-1056).  These 
statutes  provide  that  FSIS  is  to  protect 
the  public  by  ensuring  that  meat, 
poultry,  and  egg  products  are  safe, 
wholesome,  unadulterated,  and 
properly  labeled  and  packaged. 

Executive  Order  12866,  the 
Regulatory  Flexibility  Act  (RFA).  and 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  direct  Federal  agencies  to 
conduct  regulatory  impact  analysis,  and 
to  consider  flexible  regulatory 
approaches.  In  order  to  perform  these 
mandatory  analyses  it  is  often  necessary 
to  survey  regulated  industry  to 
determine  existing  practices,  and  the 
changes  in  those  practices,  likely  under 
various  policy  options. 

FSIS  is  seeking  OMB  clearance  to 
conduct  surveys  to  implement 
Executive  Order  12866,  RFA,  and 
SBREFA.  Participation  in  the  surveys 
will  be  voluntary.  FSIS  will  use  the 
information  gathered  from  these  surveys 
to  identify  current  business  practices. 
FSIS  projects  1  survey  per  year,  with  a 
sample  of  about  200  to  1,000 
respondents  for  each  mail  survey.  FSIS 
will  target  the  questions  to  the 
.  appropriate  sample  population  to 
reduce  response  burden. 

Estimate  of  Burden :  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  V2 
hour  per  response. 

Respondents:  regulated  industry, 
health  and  science  professionals, 
consumers. 

Estimated  Number  of  Respondents: 
3000. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  1500  hours. 


Copies  of  this  information  collection 
assessment  can  be  obtained  from  Lee  ' 
Puricelli.  See  AOOmONAL  INFORMATION 
OR  COMMENTS. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FSIS'  functions,  including  whether 
the  information  will  have  practical 
utility;  (b)  the  accuracy  of  FSIS'  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
thorough  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  both  Lee 
Puricelli  at  the  address  provided  above, 
and  the  Desk  Officer  for  Agriculture, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20253. 

An  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemalung  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv,  a  free  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  web  page  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  effect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied  . 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listerv  and  web  page,  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 


Update"  page  on  the  FSIS  web  site  at 
http://www.fsis.usda.gov/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 

Done  at  Washington  DC,  on  May  31,  2002. 
William  ].  Hudnall, 
Acting  Administrator. 

(FR  Doc.  02-16194  Filed  6-26-02;  8:45  am) 
BIUJNC  CODE  MIO-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Servica 

Manti-La  Sal  National  Forest,  Utah  Oak 
Creek  RMge  Aspen  Pro|sct 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  document  the 
analysis  and  disclose  the  environmental 
impacts  of  proposed  actions  to: 

1.  Harvest  approximately  1  MMBF  of 
aspen/mixed  conifer  on  approximately 
125  acres.  Burning  of  slash 
concentrations  and  fencing  will  follow 
treatment. 

2.  Chainsaw  fell  conifers  on 
approximately  75  acres  of  existing 
young  aspen  stands. 

3.  Reconstruction  (culvert 
replacement)  of  approximately  2.5  miles 
FDR  138. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
August  1,  2002.  The  draft  environmental 
impact  statement  is  expected  October 
2002  and  the  final  enviroiunental 
impact  statement  is  expected  March 
2003. 

ADDRESSES:  Send  written  comments  to: 
Diane  M.  Cote,  Sanpete  Ranger  District, 
Manti-LaSal  National  Forest,  540  North 
Main,  Emphraim,  Utah  84627, 
dcote@fs.fed. us. 

For  further  information,  mail 
correspondence  to:  Diane  M.  Cote. 
Sanpete  Ranger  District.  Manti-LaSal 
National  Forest,  540  North  Main, 
Ephraim,  Utah  84627,  dcote@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT:  See 
above  addresses: 

SUPPLEMENTARY  INFORMATION:  The  Oak 
Ridge  Project  area  includes  portions  of 
the  Oak  Creek  and  Dry  Creek.  These 
areas  are  managed  as  Range  (RNG) 
under  the  Manti-La  Sal  National  Forest 
Land  and  Resource  Management  Plan 
(USDA,  1986). 

The  project  area  encompasses 
approximately  615  total  acres.  The 
project  area  contains  about  463  acres  of 
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aspen  and  aspen/mixed  conifer  types 
that  could  be  silviculturally  treated  to 
provide  a  more  diverse  ecosystem. 
Drainages  within  the  project  area 
include  Dry  and  Oak  Creek.  The  Oak 
Creek  Inventories  Roadless  Area  is 
within  and  adjacent  to  the  project  area. 
Approximately  125  acres  of  the 
proposed  treatments  are  within  the  Oak 
Creek  Inventoried  Roadless  Area. 

Forest  development  road  (FDR)  50138 
provides  access  through  the  area  and  to 
a  parcel  of  state  owned  land.  The 
proposed  treatment  units  are  adjacent  to 
this  road.  This  proposal  has  been 
developed  through  consultation  with 
Forest  Service  specialists,  and  other 
individuals  and  agencies  with  interest 
in  the  resources  of  the  area. 

PurpoM  and  Need  for  Action 

Purpose  #1 — Move  towards 
restoration  of  the  ecological  structure, 
function,  processes,  and  composition  of 
the  aspen  component  of  the  landscape. 

Need:  Eighty-three  percent  of  the 
aspen/mixed  conifer  stands  (463  acres) 
in  the  Oak  Creek  Ridge  Project  Area  are 
in  a  mid-aged  to  matiire  condition,  the 
other  75  acres  is  in  a  young  structural 
stage.  Conifers  are  encroaching  in  these 
aspen  stands  and  crowding  the  shade- 
intolerant  aspen.  Fire  exclusion  and 
lack  of  any  alternate  regeneration 
treatment  over  the  past  100  years  has 
caused  the  decline  of  these  stands  and 
changed  the  distribution  of  the 
structural  stages.  Converting  the  mature 
aspen/mixed  conifer  stands  to  a 
seedling/ sapling  structure  will  move  the 
project  area  closer  to  the  desired  future 
condition  discussed  in  the  ^4FMA 
(National  Forest  Management  Act) 
analysis. 

Proposed  Action 

1.  Harvest  approximately  1  MMBF  of 
aspen/mixed  conifer  on  approximately 
125  acres.  Burning  of  slash 
concentrations  and  fencing  will  follow 
treatment. 

2.  Chainsaw  fell  conifers  on 
approximately  75  acres  of  existing 
young  aspen  stands. 

3.  Reconstruction  (culvert 
replacement)  of  approximately  2.5  miles 
FDR  (Forest  Development  Road)  138. 

Possible  Alternatives 

No  additional  alternatives  other  than 
"No  Action"  have  been  identified  at  this 
time. 

Responsible  OflBcial 

The  Forest  Supervisor,  Elaine  Zieroth 
is  the  responsible  official  for  this 
project.  The  Forest  Supervisor's  office  of 
the  Manti-La  Sal  National  Forest  is 
located  at  599  West  Price  River  Drive, 


Price,  Utah  84501,  phone:  435-637- 
2817. 

Nature  of  Decision  To  Be  Made 

The  Forest  Supervisor  of  the  Manti- 
LaSal  must  decide  whether  to  conduct 
vegetation  management  activities  now 
or  to  defer  management  until  a  later 
time. 

If  she  decides  to  apply  vegetation 
management  activities  now,  she  must 
decide  the  following  specific 
management  activities: 

•  Which  acres  to  treat 

•  What,  if  any,  acres  to  treat  with 
harvest 

•  What,  if  any,  acres  to  treat  with 
conifer  removal 

•  What  mitigation  and/or  monitoring 
measures  to  implement  to  meet  Forest 
standards  and  minimize  resource 
damage 

•  Whether  to  close  roads  not  needed 
for  resource  management. 

Scoping  Process 

Agency  representatives  and  other 
interested  people  are  invited  to  visit 
with  Forest  Service  officials  at  any  time 
during  the  EIS  process.  Two  specific 
time  periods  are  identified  for  the 
receipt  of  formal  comments  on  the 
analysis.  The  two  comment  periods  are: 
(1)  During  the  scoping  process,  the  next 
30  days  following  publication  of  this 
notice  in  the  Federal  Register,  and  (2) 
During  the  formal  review  period  of  the 
Draft  EIS.  The  comment  period  on  the 
draft  environmental  impact  statement 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

Preliminary  Issues 

Possible  impacts  to  the  Oak  Creek 
Inventoried  roadless  Area  if  the  project 
is  implemented  as  stated  in  the 
proposed  action. 

Comment  Request 

This  notice  of  intent  initiates  the 
scoping  process  which  guides  the 
development  of  the  environmental 
impact  statement. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  A  draft 
environmental  impact  statement  will  be 
prepared  for  comment.  The  comment 
period  on  the  draft  environmental 
impact  statement  will  be  45  days  from 
the  date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  ndings 
related  to  public  participation  in  the 


environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the 
August  10,  2002  comment  period  so  that 
substantive  conmients  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21). 

Dated:  lune  21.  2002. 
Elaine ).  Zieroth, 
Forest  Supervisor. 

(PR  Doc.  02-16228  Filed  6-27-02:  8:45  am) 
MLUNQ  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

ForMtServIc* 

Juncrock  Timber  Sale,  Mt  Hood 
National  Foraat,  Waaco  County,  OR 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 
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summary:  The  Forest  Service,  USDA, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
improve  forest  health  on  approximately 
550  acres  of  land,  using  commercial 
thinning  and  individual  tree  selection 
treatments,  and  to  reconstruct 
approximately  1.5  miles,  and  close 
approximately  22  miles  of  roads  within 
the  planning  area.  The  proposed  action 
will  be  in  compliance  with  the  1990  Mt. 
Hood  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  as  amended  by  the  Northwest 
Forest  Plan,  which  establishes  the 
overall  goals  and  guidelines  for 
management  of  this  area.  The  proposed 
action  is  within  the  White  River 
watershed  on  the  Barlow  Ranger 
District.  It  is  scheduled  for 
implementation  in  fiscal  years  2003  and 
2004.  The  Mt.  Hood  National  Forest 
invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis. 
The  agency  will  give  notice  of  the  full 
environmental  analysis  and  decision- 
making process  so  interested  and 
affected  people  may  be  able  to 
participate  and  contribute  in  the  final 
decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  postmarked  by 
July  31,  2002. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  proposed 
action  in  this  area  to  Becky  Nelson, 
NEPA  Coordinator,  780  N.E.  Court 
Street,  Dufur,  Oregon  (phone:  541-467- 
2291).  Conmients  may  also  be  sent  by 
FAX  (541-467-2271).  Include  your 
name  and  mailing  address  with  your 
comments  so  documents  pertaining  to 
this  project  may  be  mailed  to  you. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  EIS  should  be  directed  to  Becky 
Nelson  (address  and  phone  number 
listed  above),  or  to  Mike  Redmond, 
Environmental  Coordination,  16400 
Champion  Way,  Sandy,  Oregon  97055- 
7248  (phone:  503-668-1776). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  would  promote  forest 
health  by  removing  trees  that  are  dead, 
or  affected  by  insects,  disease, 
overstocking,  or  defects  on 
approximately  550  acres.  This  treatment 
would  help  reach  the  goal  of  creating 
multi-storied,  disease  resistant,  stands 
in  this  area. 

Existing  roads  would  be  extended 
approximately  0.5  miles  where  access  is 
needed.  A  total  of  4  roads  would  be 
reconstructed  for  approximately  1  mile. 
Approximately  9  miles  of  wildlife 
closures  would  occur  on  18  roads.  Two 
segments  of  roads  would  be 
decommissioned  for  about  1  mile. 


Approximately  1 2  miles  of  roads  not 
needed  for  future  management  would  be 
closed. 

The  planning  area  is  located 
approximately  38  miles  south  of  Hood 
itiver,  Oregon  in  portions  of  Sections  1 , 
12,  &  13,  of  T.5  S.,  R.9  E.,  and  portions 
of  Sections  3,  4,  5,  6,  7,  8,  9,  10,  17,  & 
18,  of  T.5  S.,  R.  10  E..  Willamette 
Meridian,  Wasco  County,  Orbgon.  The 
planning  area  does  not  include  any 
wilderness,  RARE  II  inventoried 
roadless,  or  other  unroaded  areas.  It  is 
outside  the  White  River  Wild  and 
Scenic  River  corridor  as  identified  in 
the  "White  River  Wild  and  Scenic  River 
Plan."  The  planning  area  is  immediately 
adjacent  to  the  White  River  late 
successional  reserve  (LSR).  The 
planning  area  is  identified  as  a  Tier  2 
Key  Watershed  in  the  Northwest  Forest 
Plan.  The  Juncrock  Timber  Sale  is 
included  in  the  C-1,  Timber  Emphasis 
allocation,  and  the  B-2,  Scenic 
Viewshed  allocation,  of  the  Forest  Plan. 

Two  preliminary  issues  have  been 
identified;  the  impacts  from  removing 
mature  and  over-mature  trees,  and  the 
impacts  from  extending  existing  roads. 
This  analysis  will  evaluate  a  range  of 
alternatives  for  implementation  of  the 
project  activities  including  a  no-action 
alternative. 

Since  the  summer  issue  of  1998,  the 
Juncrock  Planning  Area  has  been 
identified  in  "Sprouts",  the  Mt.  Hood 
National  Forest  quarterly  publication 
that  lists  upcoming  proposed  projects. 
There  have  been  two  field  trips  with 
interested  public  groups.  Future  scoping 
will  include  continued  inclusion  in 
"Sprouts",  and  continued  identification 
and  clarification  of  issues,  identification 
of  key  issues  to  be  analyzed  in  depth, 
and  identification  of  potential 
environmental  effects  of  the  proposed 
action  and  alternatives. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Verinont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  are  not 
raised  until  after  completion  of  the  final 
EIS  may  be  waived  or  dismissed  by  the 
courts.  City  ofAngoon  v.  Hodel,  803 
F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
JBecause  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 


proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  draft  EIS  is  planned  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  August  2002.  At  that  time, 
copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  Indian  Tribes, 
and  members  of  the  public  for  their 
review  and  comment.  The  EPA  will 
publish  a  Notice  of  Availability  (NOA) 
of  the  draft  EIS  in  Federal  Register.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  fi-om  the  date  the  NOA  appears 
in  the  Federal  Register. 

The  Forest  Service  is  seeking 
information,  comments,  and  assistance 
from  other  agencies,  organizations, 
Indian  Tribes,  and  individuals  who  may 
be  interested  in  or  affected  by  the 
proposed  action.  Your  comments  are 
appreciated  throughout  the  analysis 
process. 

Comments  received  in  response  to 
this  proposed  action,  including  names 
and  addresses  of  those  who  comment, 
will  be  considered  part  of  the  public 
record  on  this  proposed  action  and  will 
be  available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  214  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requestor  of  the  agency's  decision 
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regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requestor  that  the  conunents 
may  be  resubmitted  with  or  without 
names  and  address  within  thirty  days. 

The  final  EIS  is  scheduled  to  be 
available  by  December  2002.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  substantive  conunents 
received  during  the  comment  period  for 
the  draft  EIS.  The  responsible  official  is 
Gary  Larsen,  Mt.  Hood  National  Forest 
Supervisor.  The  responsible  official  will 
decide  which,  if  any,  of  the  alternatives 
will  be  implemented.  The  Juncrock 
Planning  Area  decision  and  rationale 
will  be  documented  in  a  Record  of 
Decision,  which  will  be  subject  to  Forest 
Service  Appeal  Regiilations  (36  CFR 
part  215). 

Dated:  lune  20,  2002. 
Kathryn  ].  Silverman, 
Deputy  Forest  Supervisor. 
(FR  Doc.  02-16231  Filed  6-26-02;  8:45  am] 
MJJNQ  COM  MIO-II-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Siskiyou  County  Reeouree  Advtoory 
Coiiiinlllse 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Siskiyou  County 
Resource  Advisory  Conunittee  (RAG) 
will  meet  on  July  15,  2002,  in  Yreka, 
Galifomia.  The  focus  of  this  meeting 
will  be  to  discuss  the  following  topics: 
Approval  of  previous  Meeting  Minutes; 
second  round  of  project  proposals: 
outcome  of  the  proponent  assistance 
workshop  held  July  12th;  Gounty 
Supervisors'  response  to  RAG 
presentation;  CEQA/NEPA  compliance 
requirements;  merchantable  materials 


sales:  review  of  rating  criteria  and 
design  for  project  evaluation;  and  a 
presentation  on  the  noxious  weed  issue. 
DATES:  The  meeting  will  be  held  July  15, 
2002,  from  4  p.m.  to  7  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Yreka  High  School  Liberty,  Preece 
Way,  Yreka,  Galifomia. 

FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  Gibson,  Klamath  National  Forest 
USDA,  1312  Fairlane  Road,  Yreka, 
Galifomia,  96097,  (530)  841-4412;  E- 
MAIL  ngibson&fs.fed.us 
SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public.  Public 
comment  opportunity  will  be  provided 
and  individuals  will  have  the 
opportunity  to  address  the  Gommittee  at 
that  time. 

Dated:  June  20.  2002. 
Margaret  J.  Boland, 

Forest  Supervisor.  Klamath  National  Forest. 
[FR  Doc.  02-16177  Filed  6-26-02;  8:45  am) 
WLum  0001  Mia-11-H 


DEPARTMENT  OF  AGRICULTURE 


Maders  County  Reeouree  Advtoory 
Cointnlltos 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Resource  Advisory 
Gommittee  Meeting. 

summary:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Gommittee  Act  of 
1972  (Public  Law  92-463)  and  under  the 
secure  Rural  Schools  and  Gommtmity 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Sierra  National 
Forest's  Resource  Advisory  Gommittee 
for  Madera  County  will  meet  on 
Monday,  July  15,  2002.  The  Madera 
Resource  Advisory  Gommittee  will  meet 
at  the  Forest  Service  Headquarters 
office,  57003  Road  225,  North  Fork, 
Galifomia  93643.  The  purpose  of  the 


meeting  will  be  a  field  review  of 
proposed  projects  in  North  Fork. 
dates:  The  Madera  Resoiux:e  Advisory 
Gommittee  meeting  will  be  held 
Monday,  Jtily  15,  2002.  The  meeting 
will  be  held  from  7  p.m.  to  9  p.m. 
addresses:  The  Madera  Gounty  RAG 
meeting  will  be  held  at  the  Forest 
Service  Headquarters,  57003  Road  225, 
North  Fork,  GA  93643. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Martin,  U.S.D.A.,  Sierra  National 
Forest,  57003  Road  225,  North  Fork,  GA 
93643,  (559)  877-2218  ext.  3100:  e-mail: 
dmartin05®fs.fed.  us. 

SUPPI.EMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  a  field 
review  of  current  proposed  resource 
project  proposal,  (2)  public  comments. 
The  meeting  is  open  to  the  public. 
Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  Gommittee  at 
that  time. 

Dated:  June  21,  2002. 
David  W.  Martin. 

District  Ranger. 

(FR  Doc.  02-16225  Filed  6-26-02;  8:45  am] 

MLUNQ  COOl  9410-11-M 


DEPARTMENT  OF  COMMERCE 

Economic  Dsvslopinsnt  Admlnistrstion 

NoUcs  of  Pstttkms  by  Producing  Rrms 
for  Dstormlnstlon  of  Eligibility  To 
Apply  for  Trsde  Adfustmsnt 
Asslstsncs 

AGENCY:  Economic  Development 
Administration  (EDA). 
ACTION:  To  give  all  interested  parties  an 
opportunity  to  comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  By  Trade  Adjustment  Assistance  for  Period  May  17,  2002-June  19,  2002 


Firm  name 


MJM  International,  Inc  

Complon  Wood  Products.  Inc  .... 

Unico  Foods.  Inc 

Inland  Tool  &  Manufacturing  Co 

Austro  Mold,  Inc 

Co-planar,  Inc  

Catskill  Craftsmen,  Inc 


Address 


2003  North  I  Road,  San  Juan.  TX  78589 
901Ho«ey  Drive,  ktortinsville.  VA  24112  .. 

13006  Darrington  Road.  El  Paso.  Texas 

79928 
630  South  5th  Street.  Kansas  City.  KS 

66105 
3  Putter  Street.  Rochester.  NY  14606  


100   Round   Hill   Drive.    Rockaway.    NJ 

07866. 
15  West   End  Avenue,   Stamford,   NY 

12167. 


Date 

petition 

accepted 


05/28/02 
05/28/02 

05/28/02 

05/28A)2 

05/28/02 

06/30/02 
06/12/02 


Medical  furniture  of  PVC  pipes  and  fabric. 
Furniture  frames,  moldings,  panel  doors. 

drawer  slides,  tat>ies,  etc.  of  wood. 
Chorizo. 

Industrial  tooling  and  die  fabrication. 

Injection  or  compression  type  molds  for 
rut)ber  or  plastic  for  the  manufacture  of 
semiconductor  devices. 

Metal  lead  frames,  auto  connector^  and 
contacts  and  electric  razor  metal  parts. 

Kitchen  workstations  of  wood. 


LIST  OF  PETITION  ACTION  BY  TRADE  ADJUSTMENT  ASSISTANCE  FOR  PERIOD  MAV  17,  2002^UNE  19,  2002— Continued 


Firm  name 


R.  J.  Zeman  Tool  &  Mfg.  Co  

Circuits  Engineering,  Inc 

Douglas  &  Harper  Manufacturing  Co..  Inc 

Sussex  Wire,  Inc 

IKKA  Technology,  Inc  

Plas-Tech  Engineering,  Inc ., 


Address 


W228  N575  W.  Mound  Dr..  Waukesha. 

Wl  53186. 
1832  180th  Street  SE.  Botheli.  WA  98012 
1126   South    Main   Street,    Baxley,    GA 

31515. 


4  Danforth  Drive,  Easton,  PA  18045 


Date 

petition 

accepted 


5  Barber,  Industrial  Court.  Villa  Rica,  GA 
30180. 

281  E.  Sheridan,  Springs  Rd.,  Lake  Ge- 
neva. Wl  53147. 


06/13/02 

06/13/02 
06/13/02 


06/14/02 
06/14/02 
06/19/02 


Product 


Machined  metal  molds  tor  injection  mow- 
ing of  plastic  and  die  casting  of  metal. 

Printed  circuit  boards. 

Textile  based  health  care  items,  i.e.  moist 
heat  packs,  halter  traction  devk»s, 
padded  toilet  seat  risers,  sanitary  belts, 
lumbar  suppori  belts,  etc. 

Wire  leads  used  in  ttte  semkxxiductor  iiv 
dustry. 

Video  cassette  cases. 

Injection  mokjed  plastk:  components  for 
non-electrk:  medial  instruments. 


The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Gonsequently, 
the  United  States  Department  of 
Gommerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230.  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and  title 
of  the  program  under  which  these  petitions 
are  submitted  is- 11.313.  Trade  Adjustment 
Assistance. 

Dated:  June  21.  2002. 
Anthony  |.  Meyer, 
Coordinator.  Trade  Adjustment  and 
Technical  Assistance. 

(FR  Doc.  02-16229  Filed  6-26-02;  8:45  am] 
BHUNO  CODE  3S10-24-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-868] 

Antidumping  Duty  Order:  Folding 
Metal  Tables  and  Chairs  From  the 
People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  antidumping  duty 
order. 

EFFECTIVE  DATE:  )une  27,  2002. 
FOR  FURTHER  INFORMATK)N  CONTACT:  John 
Drury  or  Helen  Kramer,  Enforcement 
Group  III,  Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue. 
NW,  Washington,  DC  20230;  telephone: 
(202) 482-0195  or  (202) 482-0405, 
respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
DepartmBnt's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2001). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  17,  2002.  the  Department 
issued  its  final  determination  in  the 
antidumping  duty  investigation  of 
folding  metal  tables  and  chairs  from  the 
Peoples  Republic  of  China  ("PRC").  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Folding  Metal 
Tables  and  Chairs  from  the  People's 
Republic  of  China,  67  FR  20090  (April 


24,  2002).  On  May  10.  2002,  the 
Department  issued  its  amended  final 
determination  in  the  antidumping  duty 
investigation  of  folding  metal  tables  and 
chairs  from  the  PRC.  See  Notice  of 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Folding  Metal 
Tables  and  Chairs  from  the  People's 
Republic  of  China,  67  FR  34898  (May 
16,  2002)  ("Amended  Final 
Determination").  In  the  Amended  Final 
Determination,  the  Department 
amended  the  weighted-average  margin 
for  Feili  Furniture  Development  Co., 
Ltd.  and  Feih  (Fujian)  Co.,  Ltd.  ("Feifi 
Group"),  Dongguan  Shichang  Metals 
Factory  Co.  Ltd..  and  New-Tec 
Integration  Co.,  Ltd. 

On  June  4,  2002,  the  International 
Trade  Commission  notified  the 
Department  of  its  final  determination 
pursuant  to  section  735(b)(l)(A)(i)  of  the 
Act  that  an  industry  in  the  United  States 
is  materially  injured  by  reason  of  less- 
than-fair-value  imports  of  folding  metal 
tables  and  chairs  from  the  PRC.  The 
Commission  also  determined  that 
critical  circumstances  do  not  exist  with 
regard  to  imports  of  such  merchandise 
that  are  subject  to  the  Department's 
affirmative  critical  circumstances 
finding. 

Scope  of  the  Investigation 

The  merchandise  subject  to  this 
investigation  consists  of  assembled  and 
unassembled  folding  ta)>les  and  folding 
chairs  made  primarily  or  exclusively 
from  steel  or  other  metal,  as  described 
below: 

(1)  Assembled  and  unassembled 
folding  tables  made  primarily  or 
exclusively  from  steel  or  other  metal 
("folding  metal  tables").  Folding  metal 
tables  include  square,  round, 
rectangular,  and  any  other  shapes  with 
legs  affixed  with  rivets,  welds,  or  any 
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other  type  of  fastener,  and  which  are 
made  most  commonly,  but  not 
exclusively,  with  a  hardboard  top 
covered  with  vinyl  or  fabric.  Folding 
metal  tables  have  legs  that  mechanically 
fold  independently  of  one  another,  and 
not  as  a  set.  The  subject  merchandise  is 
commonly,  but  not  exclusively,  packed 
singly,  in  multiple  packs  of  the  same 
item,  or  in  five  piece  sets  consisting  of 
four  chairs  and  one  table.  Specifically 
excluded  from  the  scope  of  folding 
metal  tables  are  the  following: 
Lawn  furniture; 
Trays  commonly  referred  to  as  "TV 

trays"; 
Side  tables; 
Child-sized  tables: 
Portable  counter  sets  consisting  of 

rectangular  tables  36'  high  and 

matching  stools;  and 

Banquet  tables.  A  banquet  table  is  a 
rectangular  table  with  a  plastic  or 
laminated  wood  table  top  approximately 
28"  to  36'  wide  by  48'  to  96'  long  and 
with  a  set  of  folding  legs  at  each  end  of 
the  table.  One  set  of  legs  is  composed 
of  two  individual  legs  that  are  affixed 
together  by  one  or  more  cross-braces 
using  welds  or  fastening  hardware.  In 
contrast,  folding  metal  tables  have  legs 
that  mechanically  fold  independently  of 
one  another,  and  not  as  a  set. 

(2)  Assembled  and  unassembled 
folding  chairs  made  primarily  or 
exclusively  from  steel  or  other  metal 
("folding  metal  chairs").  Folding  metal 
chairs  include  chairs  with  one  or  more 
cross-braces,  regardless  of  shape  or  size, 
affixed  to  the  front  and/or  rear  legs  with 
rivets,  welds  or  any  other  type  of 
fastener.  Folding  metal  chairs  include: 
those  that  are  made  solely  of  steel  or 
other  metal;  those  that  have  a  back  pad, 
a  seat  pad,  or  both  a  back  pad  and  a  seat 
pad;  and  those  that  have  seats  or  backs 
made  of  plastic  or  other  materials.  The 
subject  merchandise  is  commonly,  but 
not  exclusively,  packed  singly,  in 
multiple  packs  of  the  same  item,  or  in 
five  piece  sets  consisting  of  four  chairs 
and  one  table.  Specifically  excluded 
from  the  scope  of  folding  metal  chairs 
are  the  following: 
Folding  metal  chairs  with  a  wooden 

back  or  seat,  or  both; 
Lawn  furniture; 
Stools;  ^ 

Chairs  with  arms;  and 
Child-sized  chairs. 

The  subject  merchandise  is  currently 
classifiable  under  subheadings 
9401710010,  9401710030,  9401790045, 
9401790050,  9403200010  and 
9403200030  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  U.S.  Customs 
Service  piuposes,  the  Department's 


vtrritten  description  of  the  merchandise 
is  dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  736(a)(1) 
of  the  Act,  the  Department  is  directing 
Customs  officers  to  assess,  upon  further 
advice  by  the  Department,  antidumping 
duties  equal  to  the  amount  by  which  the 
normal  value  of  the  merchandise 
exceeds  the  export  price  of  the 
merchandise  for  all  relevant  entries  of 
folding  metal  tables  and  chairs  from  the 
PRC.  The  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
folding  metal  tables  and  chairs  from  the 
PRC  entered,  or  withdrawn  fit>m 
warehouse,  for  consumption  on  or  after 
December  3.  2001,  the  date  on  which 
the  Department  published  its  notice  of 
preliminary  determination  in  the 
Federal  Register.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Folding  Metal 
Tables  and  Chairs  from  the  People's 
Republic  of  China.  66  FR  60185.  On  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  dumping  margins  as 
noted  below.  The  PRC-wide  rate  applies 
to  all  exporters  of  subject  merchandise 
frtim  the  PRC  other  than  the  companies 
named.  The  weighted-average  dumping 
margins  are  as  follows: 


Exporter/manufacturer 


Fetii  Furniture  Development 
Co.,  Ltd.  and  Feili  (Fujian) 
Co.,  Ltd  : 

Dongguan  Shichang  Metals 
Factory  Co.  Ltd  

New-Tec  Integration  Co.,  Ltd 

Shin  Crest  Pte.  Ltd 

PRC-wide 


weighted- 
average 

margin  per- 
centage 


13.72 

13.72 
13.72 
00.00 
70.71 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
folding  metaJ  tables  and  chairs  from  the 
PRC.  Interested  parties  may  contact  the 
Department's  Central  Records  Unit, 
room  B-099  of  the  main  Department  of 
Commerce  building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act. 

Dated:  June  14,  2002. 
Faryar  Shinad, 
Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  02-16199  Filed  &-26-02:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Inttmational  Trade  Administration 
[A-201-820] 

Fresh  Tomatoss  From  Msxico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  terminate 
suspension  agreement,  intent  to 
terminate  the  five-year  simset  review, 
intent  to  resume  antidiunping 
investigation,  and  request  for  comments 
on  the  use  of  updated  information:  besh 
tomatoes  from  mexico. 

SUMMARY:  On  May  31,  2002.  Mexican 
tomato  growers  accounting  for  a  large 
percentage  of  all  besh  tomatoes 
imported  into  the  United  States  from 
Mexico  provided  written  notice  to  the 
Department  of  Commerce  of  their 
withdrawal  from  the  agreement 
suspending  the  antidumping 
investigation  on  fresh  tomatoes  from 
Mexico.  Because  the  suspension 
agreement  will  no  longer  cover 
substantially  all  imports  of  fr«sh 
tomatoes  from  Mexico  when  these 
withdrawals  become  effective,  the 
Department  of  Commerce  intends  to 
terminate  the  suspension  agreement, 
terminate  the  five-year  sunset  review, 
and  resume  the  antidumping 
investigation. 

The  Department  of  Commerce  invites 
interested  parties  to  submit  comments 
on  whether  it  should  use  updated 
information  to  complete  the 
antidumping  investigation.  Comments 
must  be  submitted  to  the  Department  of 
Commerce  within  five  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yang  Jin  Chun  or  Mark  Ross  at  (202) 
482-5760  or  (202)  482-4794. 
respectively;  Office  of  AD/CVD 
Enforcement  3,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  &  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  Department  of  Commerce 
(Department)  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  353 
(1996). 
SUPPLEMENTARY  INFORMATION: 
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Background 

On  April  18, 1996,  the  Department 
initiated  an  antidumping  investigation 
to  determine  whether  imports  of  fresh 
tomatoes  from  Mexico  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  (LTFV)  (61  FR 
18377,  April  25, 1996).  On  May  16. 
1996,  the  United  States  International 
Trade  Commission  (ITC)  notified  the 
Department  of  its  affirmative 
preliminary  injury  determination. 

On  October  10, 1996,  the  Department 
and  Mexican  tomato  growers  initialed  a 
proposed  agreement  suspending  the 
antidiunping  investigation,  and  on 
October  28, 1996,  the  Department 
preliminarily  determined  that  imports 
of  fresh  tomatoes  from  Mexico  are  being 
sold  at  LTFV  in  the  United  States.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Fresh  Tomatoes  from  Mexico,  61  FR 
56607  (November  1, 1996)  (Preliminary 
Determination).  On  the  same  day,  the 
Department  and  certain  producers/ 
exporters  of  fresh  tomatoes  from  Mexico 
signed  the  final  suspension  agreement. 
See  Suspension  of  Antidumping 
Investigation:  Fresh  Tomatoes  from 
Mexico,  61  FR  56618  (November  1, 
1996).  On  May  31.  2002,  Mexican 
tomato  growers  accounting  for  a  large 
percentage  of  all  fresh  tomatoes 
imported  into  the  United  States  from 
Mexico  submitted  to  the  Department  a 
notice  of  their  withdrawal  from  the 
agreement  suspending  the  antidumping 
investigation  on  fresh  tomatoes  from 
Mexico. 

Scope  of  the  Investigation 

The  products  covered  by  this 
•  investigation  are  all  fresh  or  chilled 
tomatoes  (fresh  tomatoes)  except  for 
cocktail  tomatoes  and  those  tomatoes 
which  are  for  processing.  For  purposes 
of  this  investigation,  cocktail  tomatoes 
are  greenhouse-grown  tomatoes, 
generally  larger  than  cherry  tomatoes 
and  smaller  than  roma  or  common 
round  tomatoes,  and  are  harvested  and 
packaged  on-the-vine  for  retail  sale.  For 
purposes  of  this  investigation, 
processing  is  defined  to  include 
preserving  by  any  commercial  process, 
such  as  caiming.  dehydrating,  drying  or 
the  addition  of  chemical  substances,  or 
converting  the  tomato  product  into 
juices,  sauces  or  purees.  Further, 
imports  of  fresh  tomatoes  for  processing 
are  accompanied  by  an  "Importer's 
Exempt  Commodity  Form"  (FV-6) 
(within  the  meaning  of  7  CFR 
980.501(a)(2)  and  980.212(1)).  Fresh 
tomatoes  that  are  imported  for  cutting 
up,  not  further  processed  (e.g.,  tomatoes 
used  in  the  preparation  of  fresh  salsa  or 


salad  bars),  and  not  accompanied  by  an 
FV-6  form  are  covered  by  the  scope  of 
this  investigation. 

All  commercially  grown  tomatoes 
sold  in  the  United  States,  both  for  the 
fresh  market  and  for  processing,  are 
classified  as  Lycopersicon  esculentum. 
Important  commercial  varieties  of  fresh 
tomatoes  include  common  round, 
cherry,  plum,  and  pear  tomatoes,  all  of 
which,  with  the  exception  of  cocktail 
tomatoes,  are  covered  by  this 
investigation.  Tomatoes  imported  from 
Mexico  covered  by  this  investigation  are 
classified  under  the  following 
subheadings  of  the  Harmonized  Tariff 
Schedules  of  the  United  States 
(HTSUS),  according  to  the  season  of 
importation:  0702  and  9906.07.01 
through  9906.07.09.  Although  the 
HTSUS  numbers  are  provided  for 
convenience  and  customs  pvuposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Intent  To  Terminate  Suspension 
Agreement  and  Resume  the 
Antidumping  Investigation 

On  May  31,  2002,  Mexican  tomato 
growers  accoimting  for  a  large 
percentage  of  all  fresh  tomatoes 
imported  into  the  United  States  from 
Mexico  provided  written  notice  to  the 
Department  of  their  withdrawal  from 
the  agreement  suspending  the 
antidumping  investigation  on  fresh 
tomatoes  from  Mexico.  Pursuant  to  the 
terms  of  the  suspension  agreement, 
these  withdrawals  will  become  effective 
60  days  after  this  notification  to  the 
Department,  i.e.,  July  30,  2002.  Because 
the  suspension  agreement  will  no  longer 
cover  substantially  all  imports  of  fresh 
tomatoes  from  Mexico,  the  Department 
intends  to  terminate  the  suspension 
agreement  effective  July  30,  2002. 

Intent  To  Resume  Antidumping 
Investigation 

With  the  termination  of  the 
suspension  agreement  on  July  30,  2002, 
in  accordance  with  section  734(i)(l)(B) 
of  the  Act,  the  Department  intends  to 
resume  the  imderlying  antidumping 
investigation.  Piusuant  to  section 
734(i)(l)(B)  of  the  Act,  the  Department 
intends  to  resume  the  investigation  as  if 
it  had  published  the  affirmative 
preliminary  determination  under 
section  733(b)  of  the  Act  on  July  30, 
2002.  As  explained  in  the  Preliminary 
Determination  at  61  FR  56609,  the 
Department  postponed  the  final 
determination  until  the  135th  day  after 
the  date  of  the  preliminary 
determination.  The  Department 
therefore  intends  to  make  its  final 
determination  in  the  resumed 
investigation  by  December  12,  2002. 


Intent  To  Terminate  the  Five* Year 
Sunset  Review 

On  Octot)er  1,  2001,  the  Department 
initiated  a  five-year  sunset  review  of  the 
suspended  antidumping  investigation 
on  fresh  tomatoes  from  Mexico  piu^uant 
to  section  751(c)  of  the  Act  (66  FR 
49926,  October  1.  2001).  On  January  29, 
2002,  the  Department  published  its 
preliminary  results  of  the  sunset  review 
(67  FR  4237,  January  29,  2002) 
[Preliminary  Results).  In  the  Preliminary 
Results,  the  Department  preliminarily 
found  that  termination  of  the  suspended 
antidumping  duty  investigation  on  fresh 
tomatoes  bom  Mexico  would  be  likely 
to  lead  to  the  continuation  or  recurrence 
of  dumping.  On  May  13,  2002,  the 
Department  extended  the  deadline  for 
the  final  results  of  sunset  review  until 
August  27,  2002  (67  FR  35099.  May  17, 
2002). 

If  the  Department  terminates  the 
suspension  agreement,  there  will  no 
longer  be  a  suspended  investigation  for 
which  to  perform  a  sunset  review. 
Therefore,  the  Department  hereby 
announces  its  intent  to  terminate  the 
sunset  review  of  the  suspended  LTFV 
investigation  on  besh  tomatoes  bom 
Mexico,  effective  July  30,  2002. 

Request  for  Comments  on  the  Use  of 
Updated  Information 

Given  the  unusual  native  of  this 
proceeding  (e.g.,  based  on  oiu  analysis 
of  U.S.  Customs  data,  three  of  the 
'  originally  investigated  companies  have 
not  exported  tomatoes  to  the  United 
Slates  in  the  last  two  years)  and  the 
significant  lapse  of  time  since  initiation 
of  the  investigation  [i.e.,  over  six  years), 
the  Department  is  considering  selecting 
new  respondents  and  collecting  updated 
information  for  use  in  completing  the 
investigation  of  sales  at  LTFV.  In  the 
event  we  collect  updated  information, 
the  period  of  investigation  will  be  from 
April  1,  2001,  through  March  31,  2002. 
This  period  reflects  the  most  recently 
completed  four  fiscal  quarters  before  the 
Mexican  tomato  growers  accounting  for 
a  large  percentage  of  all  besh  tomatoes 
imported  into  the  United  States  fitjm 
Mexico  provided  written  notice  to  the 
Department  of  their  withdrawal  from 
the  suspension  agreement.  The 
Department  invites  interested  parties  to 
submit  comments  on  this  issue. 

Interested  parties  should  submit 
comments  to  the  U.S.  Department  of 
Commerce.  Room  1870,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230,  within  five  days  of  the  date 
of  publication  of  this  notice  in  the 
Federal  Register.  Interested  parties  must 
file  rebuttal  comments  within  three  days 
after  the  deadline  for  submission  of 
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comments.  A  list  of  authorities  used,  a 
table  of  contents,  and  an  executive 
summary  of  each  comment  should 
accompany  these  submissions  to  the 
Department. 

International  Trade  Commission 

The  Department  has  notified  the 
International  Trade  Commission  (ITC)  of 
its  intent  to  terminate  the  suspension 
agreement  and  resume  the  LTFV 
investigation.  If  the  Department  makes  a 
final  affirmative  determination,  then  the 
ITC  is  scheduled  to  make  its  final 
determination  concerning  injury  within 
45  days  after  publication  of  the 
Department's  final  determination  (by 
approximately  January  27,  2003).  If  both 
the  Department's  and  the  ITC's  final 
determinations  are  affirmative,  the 
Department  will  issue  an  antidumping 
duty  order. 

Suspension  of  Liquidation 

The  Department  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  suspend 
liquidation  of  entries  of  fresh  tomatoes 
from  Mexico  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  the  termination  of  the 
suspension  agreement,  which  is  July  30, 
2002.  Customs  shall  require 
antidumping  duty  cash  deposits  or 
bonds  for  entries  of  the  subject 
merchandise  based  on  the  preliminary 
dumping  margins,  which  range  from 
4.16  to  188.45  percent. 

Administrative  Protective  Order  Access 

Administrative  protective  orders 
previously  granted  in  the  original 
investigation  will  remain- in  effect.  Any 
necessary  amendments  for  changes  in 
staff  must  be  submitted  promptly. 

This  determination  is  issued  and 
published  in  accordance  with  section 
733(f)  of  the  Act  (19  U.S.C.  1673b(f)) 
and  19  CFR  353.15(1996). 

Dated:  lune  19.  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  02-16198  Filed  6-26-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
IntematiOfMl  Trad*  Adminittration 

[A-421-810] 

Cartain  Cold-Rollad  Carbon  Staal  Flat 
Producta  from  The  Nattiarlanda: 
Poatponamant  of  Final  Datarmlnation 
of  Salaa  at  Laaa  Than  Fair  Valua 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Extension  of  Final 

Determination  of  Sales  at  Less  Than  Fair 

Value. 

EFFECTIVE  DATE:  June  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Geoffrey  Craig  or  David  Salkeld,  AD/ 
CVD  Enforcement  Office  VI,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-4161  or 
(202)  482-1168.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Time  Limits 

Statutory  Time  Limits 

Section  735(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  requires  the 
Department  to  issue  (1)  the  final 
determination  regarding  sales  at  less 
than  fair  value  (LTFV)  in  this 
investigation  within  75  days  after  the 
date  of  its  preliminary  determination. 
However,  section  735(a)(2)  of  the  Act 
states  that  the  Department  may 
postpone  the  final  determination  until 
not  later  than  135  days  after  the  date  of 
publication  of  the  preliminary 
determination  if,  in  the  case  of  a 
proceeding  in  which  the  preliminary 
determination  by  the  administering 
authority  under  section  733(b)  was 
affirmative,  a  request  in  writing  for  such 
a  postponement  is  made  by  an  exporter 
which  accounts  for  a  significant  portion 
of  the  exports  of  the  merchandise  which 
is  subject  to  the  investigation.  Section 
351.210  of  the  Department's  regulations 
further  states  that  the  exporter  must  also 
request  that  the  Department  extend  the 
provisional  measures  from  a  four  month 
period  to  a  period  of  not  more  than  6 
months.  Alternatively,  in  the  case  of  a 
proceeding  in  which  the  preliminary 
determination  by  the  administering 
authority  under  section  733(b)  was 
negative,  the  request  for  postponement 
may  be  made  in  writing  by  the 
petitioner. 

Background 

On  May  9,  2002,  the  Department 
published  the  preliminary 


determination  regarding  sales  at  LTFV 
in  this  investigation  (67  FR  31268).  We 
preliminarily  determined  that  certain 
cold-rolled  carbon  steel  flat  products 
(cold-rolled  steel)  from  the  Netherlands 
are  being,  or  likely  to  be,  sold  in  the 
United  States  at  LTFV,  as  provided  in 
section  733(b)  of  the  Tariff  Act  of  1930, 
as  amended.  On  May  1,  2002,  Corus 
Staal  BV,  the  sole  respondent  in  this 
investigation,  requested  that  the 
Department  postpone  the  final 
determination  to  135  days  after  the 
publication  of  the  preliminary 
determination  and  requested  that  the 
Department  extend  the  provisional 
measures  period  from  four  months  to  a 
period  not  longer  than  6  months. 

Postponement  of  Final  Determination 

Given  the  fact  that  the  Department 
made  an  affirmative  preliminary 
determination  and  the  largest  exporter/ 
producer  of  imports  during  the  period  of 
investigation  requested  postponement 
and  also  asked  that  the  Department 
extend  the  provisional  measures  from  a 
four  month  period  to  a  period  of  not 
more  than  six  months,  as  required  by 
the  Department's  regulations,  we  are 
postponing  the  final  determination  until 
no  later  than  September  23,  2002  {i.e.. 
135  days  after  the  publication  of  the 
preliminary  determination). 

This  extension  is  in  accordance  with 
section  735(a)(2)(A)  of  the  Act. 

Dated:  June  19.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  02-16290  Filed  6-26-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Intamational  Trada  Admlniatration 

Export  Trada  Cartificata  of  Ravlaw 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  02-00001. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  ROCACO  INC..  ("ROCACO") 
dba  REIS  Network  and  World  Business 
Exchange  Network.  This  notice 
summarizes  the  conduct  for  which 
certification  has  been  granted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  C.  Anspacher,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Adininistration,  by 
telephone  at  (202)  482-5131  (this  is  not 
a  toll-free  number),  or  by  E-mail  at 
oetca&ita.doc.gov. 
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SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  part  325 
(2001). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  the 
Certificate  in  die  Federal  Register. 
Under  section  305  (a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

1.  Products.  All  products. 

2.  Services.  All  services. 

3.  Technology  Rights.  All  intellectual 
property  rights  associated  with  Products 
or  Services,  including,  but  not  limited 
to:  patents,  trademarks,  copyrights,  and 
trade  secrets. 

4.  Export  Trade  Facilitation  Services 
(as  they  Relate  to  the  Export  of 
Products,  Services,  and  Technology 
Rights).  Export  Trade  Facilitation 
Services  include  professional  services  in 
the  areas  of  government  relations  and 
assistance  with  state  and  federal 
programs;  foreign  trade  and  business 
protocol;  consulting;  market  research 
and  analysis;  collection  and 
dissemination  of  information  on  trade 
opportunities;  marketing;  negotiations; 
joint  ventures;  export  management; 
export  licensing;  advertising; 
documentation  and  services  related  to 
compliance  with  customs  requirements; 
insurance  and  financing;  trade  show 
exhibitions  and  seminars;  organizational 
development;  management  and  labor 
strategies;  transfer  of  technology;  and 
facilitating  transportation  and  shipping. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

ROCACO  and/or  its  Member  may: 


1.  Develop  Export  Trading  Companies 
who  provide  and/or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

2.  Engage  in  promotional  and 
marketing  activities  and  collect 
information  on  trade  opportunities  in 
the  Export  Markets  and  distribute  such 
information  to  clients; 

3.  Enter  into  exclusive  and/or  non- 
exclusive licensing  and/or  sales 
agreements  with  Suppliers  for  the 
export  of  Products,  Services,  and/or 
Technology  Rights  to  Export  Markets; 

4.  Enter  into  exclusive  and/or  non- 
exclusive agreements  with  distributors 
and/or  sales  representatives  in  Export 
Markets; 

5.  Allocate  export  sales  or  divide 
Export  Markets  among  Suppliers  for  the 
sale  and/or  licensing  of  Products, 
Services,  and/or  Technology  Rights; 

6.  Allocate  export  orders  among 
Suppliers; 

7.  Establish  the  price  of  Products, 
Services,  and/or  Technology  Rights  for 
sales  and/or  licensing  in  Export 
Markets; 

8.  Negotiate,  enter  into,  and/or 
manage  licensing  agreements  for  the 
export  of  Technology  Rights; 

9.  Enter  into  contracts  for  shipping; 
and 

10.  Exchange  information  on  a  one-to- 
one  basis  with  individual  Suppliers 
regarding  inventories  and  near-term 
production  schedules  for  the  purpose  of 
determining  the  availability  of  Products 
for  export  and  coordinating  export  with 
its  distributors. 

Terms  and  Conditions  of  Certificate 

1.  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation, 
neither  ROCACO  nor  its  Member  will 
intentionally  disclose,  directly  or 
indirectly,  to  any  Supplier  any 
information  about  any  other  Supplier's 
costs,  production,  capacity,  inventories, 
domestic  prices,  domestic  sales,  or  U.S. 
business  plans,  strategies,  or  methods 
that  are  not  already  generally  available 
to  the  trade  or  public. 

2.  ROCACO  and  its  Member  will 
comply  with  requests  made  by  the 
Secretary  of  Commerce  on  behalf  of  the 
Secretary  of  Commerce  or  the  Attorney 
General  for  information  or  documents 
relevant  to  conduct  under  the 
Certificate.  The  Secretary  of  Commerce 
will  request  such  information  or 
documents  when  either  the  Attorney 
General  or  the  Secretary  of  Commerce 
believes  that  the  information  or 
documents  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities,  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 


Review  continue  to  comply  with  the 
standards  of  Section  303(a)  of  the  Act. 

Definitions 

1.  "Member,"  within  the  meaning  of 
Section  325.2(1)  of  the  Regulation,  is 
The  REIS  Foundation. 

2.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  Products, 
Services  and/or  Technology  Rights. 

Protection  Provided  by  the  Certificate 

This  Certificate  protects  ROCACO,  its 
Member,  and  their  directors,  officers, 
and  employees  acting  on  their  behalf 
from  private  treble  damage  actions  and 
government  criminal  and  civil  suits 
under  U.S.  federal  and  state  antitrust 
laws  for  the  export  conduct  specified  in 
the  Certificate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
terms  and  conditions. 

A  copy  of  this  certificate  will  be  kept 
in  the  Intemational  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 

Dated:  June  21.  2002. 
fefirey  C.  Anspacher, 

Director.  Office  of  Export  Trading,  Company 

Affairs. 

(FR  Doc.  02-16195  Filed  6-26-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Intamatlonal  Trada  Admlniatration 

[Ooclwt  No.  020613147-2147-01  ] 

International  Buyar  Program  Support 
for  Domaatic  Trada  Showa 

AGENCY:  Intemational  Trade 
Administration,  Commerce. 
action:  Notice  and  call  for  applications 
for  the  FY  2004  International  Buyer 
Program. 

SUMMARY:  This  notice  sets  forth 
objectives,  procedures  and  application 
review  criteria  associated  with  the 
Intemational  Buyer  Program  (IBP)  of  the 
U.S:  Department  of  Commerce  (DOC),  to 
support  domestic  trade  shows.  Selection 
is  for  the  International  Buyer  Program 
for  Fiscal  Year  2004  {October  1.  2003 
through  September  30.  2004). 

The  International  Buyer  Program  was 
established  to  bring  international  buyers 
together  with  U.S.  firms  by  promoting 
leading  U.S.  trade  shows  in  industries 
with  high  export  potential.  The 
International  Buyer  Program  emphasizes 
cooperation  between  the  DOC  and  trade 
show  organizers  to  benefit  U.S.  firms 
exhibiting  at  selected  events  and 
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provides  practical,  hands-on  assistance 
such  as  export  counseling  and  market 
analysis  to  U.S.  companies  interested  in 
exporting.  The  assistance  provided  to 
show  organizers  includes  worldwide 
overseas  promotion  of  selected  shows  to 
potential  international  buyers,  end- 
users,  representatives  and  distributors. 
The  worldwide  promotion  is  executed 
through  the  offices  of  the  DCK]  United 
States  and  Foreign  Commercial  Service 
(hereinafter  referred  to  as  the 
Commercial  Service)  in  74  countries 
representing  America's  major  trading 
partners,  and  also  in  U.S.  Embassies  in 
countries  where  the  Commercial  Service 
does  not  maintain  offices.  Th? 
Department  expects  to  select 
approximately  28  shows  for  FY2004 
from  among  applicants  to  the  program. 
Shows  selected  for  the  International 
Buyer  Program  will  provide  a  venue  for 
U.S.  companies  interested  in  expanding 
their  sales  into  international  markets. 
DATES:  Applications  must  be  received 
within  August  26,  2002.  Contributions 
(discussed  below)  are  for  shows  selected 
and  promoted  during  the  period 
between  October  1.  2003,  and 
September  30,  2004. 
ADOBESSES:  Export  Promotion  Services/ 
International  Buyer  Program, 
Commercial  Service,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  &  Constitution  Avenue, 
^4W.,  H2116,  Washington.  DC  20230. 
Telephone:  (202)  482-0146  (For 
deadline  purposes,  facsimile  or  email 
applications  will  be  accepted  as  interim 
applications,  to  be  followed  by  signed 
original  applications). 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Boney,  Product  Manager,  International 
Buyer  Program.  Room  2116,  Export 
Promotion  Services.  U.S.  and  Foreign 
Commercial  Service,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  &  Constitution  Avenue, 
^4W.,  Washington.  DC  20230. 
Telephone:  (202)  482-0146:  Fax:  (202) 
482-0115:  Email: 
1im.Boney®mail.doc.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Commercial  Service  is  accepting 
applications  for  the  International  Buyer 
Ftogram  (IBP)  for  events  taking  place 
between  October  1,  2003,  and 
September  30,  2004.  A  contribution  of 
$7,000  for  shows  of  five  days  or  less  is 
required.  For  shows  more  than  five  days 
in  duration,  or  requiring  more  than  one 
International  Business  Center,  a 
contribution  of  $9,000  is  required. 
Under  the  IBP,  the  Commercial 
Service  seeks  to  bring  together 
international  buyers  with  U.S.  firms  by 
selecting  and  promoting  U.S.  domestic 
trade  shows  in  international  markets  in 


industries  with  high  export  potential. 
Selection  of  a  trade  show  is  valid  for 
one  event,  i.e.,  a  trade  show  organizer 
seeking  selection  for  a  recurring  event 
must  submit  a  new  application  for 
selection  for  each  occurrence  of  the 
event.  Even  if  the  event  occurs  more 
than  once  in  the  12-month  period 
covering,this  announcement,  the  trade 
show  organizer  must  submit  a  separate 
application  for  each  event. 

The  Commercial  Service  will  select 
approximately  28  events  to  support 
between  October  1,  2003,  through 
September  30,  2004.  The  Commercial 
Service  will  select  those  events  that,  in 
its  judgment,  most  clearly  meet  the 
Commercial  Service's  statutory  mandate 
to  promote  U.S.  exports,  especially 
those  of  small  and  medium  size 
enterprises  and  that  best  meet  selection 
criteria  articulated  below. 

Successful  show  organizer  applicants 
will  be  required  to  enter  into  a 
Memorandum  of  Understanding  (MOU) 
with  the  DOC.  The  MOU  constitutes  an 
agreement  between  the  DOC  and  the 
show  organizer  specifying  which 
responsibilities  are  to  be  undertaken  by 
DOC  as  part  of  the  IBP  and,  in  turn, 
which  responsibilities  are  to  be 
undertaken  by  the  show  organizer. 
Anyone  who  requests  information 
regarding  applying  will  be  sent  a  copy 
of  the  MOU  along  with  the  application 
package.  The  responsibilities  to  be 
undertaken  by  DOC  will  be  carried  out 
by  the  Commercial  Service. 

The  Department  selects  trade  shows 
to  be  IBP  partners  that  it  determines  to 
be  leading  international  trade  shows 
appropriate  for  participation  by  U.S. 
exporting  firms  and  for  promotion  in 
overseas  markets  by  U.S.  Embassies  and 
Consulates.  Selection  as  an  IBP  partner 
does  not  constitute  a  guarantee  by  the 
U.S.  Government  of  the  show's  success. 
IBP  partnership  status  is  not  an 
endorsement  of  the  show  organizer 
except  as  to  its  international  buyer 
activities.  Non-selection  should  not  be 
viewed  as  a  finding  that  the  event  will 
not  be  successful  in  the  promotion  of 
U.S.  exports. 

Exclusions:  Trade  shows  that  are 
either  first-time  or  horizontal  (non- 
industry  specific)  events  will  not  be 
considered.  Annual  trade  shows  will 
not  be  selected  for  this  program  more 
than  three  times  in  any  four-year  period 
(e.g.,  shows  selected  for  fiscal  years 
2001,  2002  and  2003  are  not  eligible  for 
inclusion  in  this  program  in  fiscal  year 
2004,  but  can  be  considered  in 
subsequent  years). 

General  Selection  Criteria:  The 
Department  will  select  shows  to  be  IBP 
partners  that,  in  the  judgment  of  the 


Department,  best  meet  the  following 
criteria: 

(a)  Export  Potential:  The  trade  show 
promotes  products  and  services  from 
U.S.  industries  that  have  high  export 
potential,  as  determined  by  DOC 
sources,  e.g..  Commercial  Service  best 
prospects  lists  and  U.S.  export  statistics 
(certain  industries  are  rated  as  priorities 
by  our  domestic  and  international 
commercial  officers  in  their  Country 
Commercial  Guides). 

(b)  International  Interest:  The  trade 
show  meets  the  needs  of  a  significant 
number  of  overseas  markets  and 
corresponds  to  marketing  opportunities 
as  identified  by  the  posts  in  their 
Coxintry  Commercial  Guides  (e.g.  best 
prospect  lists).  Previous  international 
attendance  at  the  show  may  be  used  as 
an  indicator. 

(c)  U.S.  Content  of  Show  Exhibitors: 
Trade  shows  with  exhibitors  featuring  a 
high  percentage  of  U.S.  products  or 
products  with  a  high  degree  of  U.S. 
content  will  be  preferred.  To  be 
considered  "U.S.",  products  and 
services  to  be  exhibited  must  be 
produced  or  manufactured  in  the  U.S., 
or  if  produced  or  manufactured  outside 
of  the  U.S.,  the  products  or  services 
must  contain  more  than  50%  U.S. 
content  and  must  be  marketed  under  the 
name  of  a  U.S.  firm. 

(d)  Stature  of  the  show:  The  trade 
show  is  clearly  recognized  by  the 
industry  it  covers  as  a  leading  event  for 
the  promotion  of  that  industry's 
products  and  services,  both 
domestically  and  internationally,  and  as 
a  showplace  for  the  latest  technology  or 
services  in  that  industry  or  sector. 

(e)  Exhibitor  Interest:  There  is 
demonstrated  interest  on  the  part  of  U.S. 
exhibitors  in  receiving  international 
business  visitors  during  the  trade  show. 
A  significant  number  of  U.S.  exhibitors 
should  be  new-to-export  or  seeking  to 
expand  sales  into  additional 
international  markets. 

(f)  Overseas  Marketing:  There  has 
been  a  demonstrated  effort  to  market 
prior  shows  overseas.  In  addition,  the 
applicant  should  describe  in  detail  the 
international  marketing  program  to  be 
conducted  for  the  event,  explaining  how 
efforts  should  increase  individual  and 
group  international  attendance. 
[Planned  cooperation  with  Visit  USA 
Committees  overseas  is  desirable.] 

(g)  Logistics:  The  trade  show  site, 
facilities,  transportation  services,  and 
availability  of  accommodations  are  in 
the  stature  of  an  international-class 
trade  show. 

(h)  Cooperation:  The  applicant 
demonstrates  a  willingness  to  cooperate 
with  the  Commercial  Service  to  fulfill 
the  program's  goals  and  to  adhere  to 
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target  dates  set  out  in  the  MOU  and  the 
event  timetable,  both  of  which  are 
available  from  the  program  office  (see 
"For  Further  Information"  section  above 
on  when,  where,  and  how  to  apply). 
Past  experience  in  the  IBP  will  be  taken 
into  account  in  evaluating  current 
applications  to  the  program. 

Legal  Authority:  The  Commercial 
Service  has  the  legal  authority  to  enter 
into  MOUs  with  for-profit  show 
organizers  and  other  groups  (partners) 
under  the  provisions  of  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961  ((MECEA),  as  amended  (22 
U.S.C.  Section  2455(f))  MECEA  allows 
the  Commercial  Service  to  accept 
contribution  of  funds  and  services  from 
firms  for  the  purposes  of  furthering  its 
mission.  The  statutory  program 
authority  for  the  Commercial  Service  to 
conduct  the  International  Buyer 
Program  is  15  U.S.C.  4724. 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  of  the 
application  to  this  program  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3512  et  seq.) 
(OMB  Control  No.  0625-0151). 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

John  Klingelhut. 

Director,  Office  of  Trade  Event  Programs.  U.S. 
and  Foreign  Commercial  Service. 
International  Trade  Administration,  U.S. 
Department  of  Commerce. 
|FR  Doc.  02-16258  Filed  6-26-02;  8:45  am] 

BILUNG  COOe  3510-FP-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  061 4020] 

Gulf  Of  Mexico  Fishery  Management 
Council;  Public  Meetings;  Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting; 

correction. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  published  a 
document  in  the  Federal  Register  of 
June  24.  2002,  convening  public 
meetings.  The  document  contained 


insufficient  data.  This  document 
provides  additional  important 
information  concerning  these  meetings.. 
DATES:  The  meetings  will  be  held  on 
July  6-12,  2002. 

ADDRESSES:  These  meetings  will  be  held 
at  the  Hyatt  Sarasota  Hotel,  1000 
Boulevard  of  the  Arts,  Sarasota,  FL 
34236;  telephone:  941-953-1234. 
Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa. 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION: 

Correction 

In  67  FR  Doc.  02-15885  of  June  24, 
2002.  on  page  42547,  in  the  second 
column,  add  the  following  information 
under  the  last  entry  for  July  12.  2002, 
"Other  Business"  to  read  as  follows: 

1 1 .45-12  noon — Other  Business. 

The  Council  will  consider  a  request 
from  the  South  Atlantic  Fishery 
Management  Council  (SAFMC)  to  the 
Secretary  of  Commerce  that  the  SAFMC 
be  allowed  to  have  their  own  Dolphin/ 
Wahoo  Fishery  Management  Plan. 

Dated:  June  24.  2002. 
Theophilus  R.  Brainerd. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  02-16280  Filed  6-26-02;  8:45  am] 
BILUNG  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.0521021] 

Marine  Mammals;  File  No.  662-1345 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Dena  Matkin,  P.O.  Box  22.  Gustavus, 
Alaska  99826,  has  been  issued  an 
amendment  to  scientific  research  Permit 
No.  662-1345-00. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705.  Silver  Spring,  MD  20910;  phone 
(301)713-2289:  fax  (301)713-0376;  and 


Alaska  Region.  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802-1668;  phone 
(907)586-7221;  fax  (907)586-7249. 
FOR  FURTHER  INFORMATION  CONTACT:  lill 
Lewandowski  or  Trevor  Spradlin, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  Permit  No.  662- 
1345-00,  originally  issued  on  May  30, 
1997  (62  FR  13368),  has  been  granted 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq),  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

The  permit  holder  requested 
authorization  to  extend  Permit  No.  662- 
1345-00  for  an  additional  12  months 
and  change  the  annual  report  due  date 
to  December  31.  The  new  expiration 
date  for  the  permit  is  May  31,  2003.  and 
the  new  annual  report  due  date  is 
December  31  of  each  year  the  permit  is 
valid.  The  permit  number  has  been 
changed  to  No.  662-1345-01  to  reflect 
that  the  permit  has  been  amended. 

Dated:  |une  20.  2002. 
Trevor  Spradlin, 

Acting  Chief.  Permits.  Conser\-ation  and 
Education  Division.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Senice. 
|FR  Doc.  02-16282  Filed  6-26-02:  8:45  am] 
BILUNO  CODE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.062002A] 

Marine  Mammals;  Permit  No.  358- 
1564-02,  Permit  No.  782-1532,  File  No. 
1016-1651,  File  No.  800-1664,  File  No. 
434-1669,  and  File  No.  881-1668 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  applications  to 
amend  permits,  receipt  of  applications 
for  scientific  research  permits,  and 
availability  of  Environmental 
Assessment. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  Steller  sea  lions  (Eumetopias 
jubatus)  for  the  purposes  of  scientific 
research:  NMFS  has  received  permit 
applications  from  Dr.  Glenn 
VanBlaricom.  Washington  Cooperative 
Fish  and  Wildlife  Research  Unit,  School 
of  Aquatic  and  Fishery  Sciences, 
University  of  Washington,' Seattle,  WA 
98195;  Dr.  Randall  Davis,  Department  of 
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Marine  Biology.  Texas  A&M  University, 
Galveston,  TX  77551;  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW),  Corvallis,  Oregon  97330  (PI: 
Robin  Brown);  and  the  Alaska  SeaLife 
Center  (ASLC),  Seward,  Alaska  99664 
(PI:  Don  Calkins).  NMFS  has  received 
applications  to  amend  Permit  No.  782- 
1532,  issued  to  The  National  Marine 
Mammal  Laboratory  (NMML),  National 
Marine  Fisheries  Service,  NOAA, 
Seattle,  WA  98115-0070  (PI:  Dr. 
Thomas  Loughlin)  and  Permit  No.  358- 
1564-02,  issued  to  the  Alaska 
Department  of  Fish  and  Game  (ADFG), 
Juneau,  Alaska  99802-5526  (PI:  Dr. 
Thomas  Gelatt). 

DATES:  Written  or  telefaxed  comments 
on  the  new  applications,  amendment 
requests  or  Environmental  Assessment 
must  be  received  on  or  before  July  29, 
2002. 

AOOflESSCS:  The  applications, 
amendment  requests  and  related 
documents,  and  the  Environmental 
Assessment  are  available  for  review 
upon  written  request,  by  downloading 
bom  the  internet,  or  by  appointment  in 
the  following  ofBce(s): 

All  documents:  Permits,  Conservation 
and  Education  Division,  Office  of 
Protected  Resources.  NMFS,  1315  East- 
West  Midway,  Room  13705.  Silver 
Spring.  MD  20910,  (301)713-2289,  or 
the  Division's  web  page  at  bttp:// 

www.nmf8.noaa.gov/prot res/PRl/ 

Permits/prl permits review.html . 

For  permit  782-1532  (NMML)  and 
Files  No.  1016-1651  (Univ.  of 
Washington)  and  434-1669  (ODFW): 
Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE,  BIN  C15700,  Bldg.  1, 
Seattle,  WA  98115-0700,(206)526-6150; 
and 

For  permits  782-1532  (NMML),  358- 
1564-02  (ADFG)  and  Files  No.  1016- 
1651  (Univ.  of  Washington),  800-1664 
(Davis),  and  881-1668  (ASLC):  Alaska 
Region,  I^JMFS,  P.O.  Box  21668,  Juneau, 
AK  99802-1668,(907)586-7221. 
RM  FURTHCR  MFOfMATION  CONTACT: 
Tammy  Adams  or  Ruth  Johnson,  301/ 
713-2289. 

SUPPt-EMENTARV  INFOfMIATION:  The 
subject  permits  ind  amendments  are 
requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (MMPA;  16  U.S.C.  1361  et 
sea.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
M«mmals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.). 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  parts 
222-226),  and  the  Fur  Seal  Act  of  1966, 
as  amended  (16  U.S.C.  1151  et  seq.). 


Applications  to  Amend  Pemiits 

A  notice  of  receipt  for  a  major 
amendment  to  Permit  No.  358-1564-00, 
issued  to  Alaska  Department  of  Fish  and 
Game  on  June  28.  2000  (65  FR  39878) 
was  published  on  July  5,  2001  (66  FR 
35412).  Permit  No.  358-1564-00 
authorizes  the  permit  holder  to  take 
Steller  sea  lions  of  all  ages  and  both 
sexes  over  a  5-year  period  in  Alaska 
and  British  Colimibia  by  aerial/boat 
surveys,  capturing,  handling,  tagging, 
blood/biopsy  sampling,  and  branding. 
The  permit  holder  requested 
authorization  to:  administer  Evans  blue 
dye.  collect  additional  blood  and  tissue 
samples  from,  and  attach  scientific 
instruments  to  Steller  sea  lions  already 
authorized  to  be  captured  and  handled, 
and  increase  the  frequency  of  aerial 
surveys  and  recaptures  for  purposes  of 
scientific  research.  Subsequent  to 
publication  of  the  Notice  of  Receipt  to 
amend  this  permit,  the  Permit  Holder 
submitted  supplementary  information 
and  requests  for  additional 
modifications  to  the  permit,  including 
an  increase  in  the  ntimber  of  accidental 
mortalities. 

A  notice  of  receipt  for  a  major 
amendment  to  Permit  No.  782-1532. 
issued  to  NMFS,  National  Marine 
Mammal  Laboratory  on  January  14,  2000 
(65  FR  2383)  was  published  on  June  8. 
2001  (66  FR  30885).  Permit  No.  782- 
1532-01  authorizes  the  permit  holder  to 
ttJce  Steller  sea  lions  of  all  ages  and  both 
sexes  over  a  5-year  period  in  Alaska. 
California,  Washington,  and  Oregon  by 
aerial/boat  siirveys.  capturing,  handling, 
tagging,  blood/biopsy  sampling,  and 
branding.  The  permit  holder  requested 
authorization  to:  increase  the  frequency 
of  takes  by  aerial  surveys;  include 
Southeast  Alaska  in  monthly  surveys; 
increase  the  number  of  animals  to  be 
incidentally  harassed  dxuing  scat 
collection;  and  allow  additional 
procedures  for  animals  already 
authorized  for  capture,  including  using 
gas  anesthesia,  branding  of  any  animal 
captured,  injecting  Evan's  blue  dye  and 
deuterated  water,  collecting  additional 
blood  and  tissue  samples,  and  using 
bioelectric  impedance  analysis. 
Subsequent  to  publication  of  the  Notice 
of  Receipt  to  amend  this  permit,  the 
Permit  Holder  submitted  supplementary 
information  and  requests  for  additional 
modifications  to  the  permit,  including 
an  increase  in  the  number  of  accidental 
mortalities. 

Subsequent  to  publication  of  the 
Notice  of  Receipt  to  amend  these 
permits,  the  NMFS  determined  that 
preparation  of  an  Environmental 
Assessment  (EA)  was  warranted  and 


deferred  a  decision  on  these  amendment 
requests  pending  its  completion. 

Applications  for  Permits 

Dr.  Randall  Davis  (File  No.  800-1664) 
proposes  to  take  threatened  and 
endangered  Steller  sea  lions  in  Alaska 
by  capture,  anesthesia,  hot-branding, 
tissue  sampling  (including  blood,  skin, 
and  blubber),  attachment  of  scientific 
instruments  (video  system/data  logger 
and  satellite  transmitters),  and 
accidental  mortality  to  compare  hunting 
behavior  and  three-dimensional 
movements  of  &«e-ranging  adult  females 
(including  pregnant  animals)  and 
juveniles  of  both  sexes  at  various 
rookeries,  as  it  relates  to  prey 
preferences  and  predator-prey 
relationships. 

Dr.  Glenn  VanBlaricom^File  No. 
1016-1641)  proposes  to  take  threatened 
and  endangered  Steller  sea  lions  in  the 
Aleutian  Islands.  Gulf  of  Alaska,  and 
southeast  Alaska  by  remote  biopsy 
darting,  incidental  harassment,  and 
accidental  mortality,  to  collect  blubber 
samples  for  analysis  to  assess  prey 
selection.  Some  samples  will  be 
exported  to  Canada  for  analysis. 
Northern  fur  seals  [Callorhinus  ursinus) 
and  harbor  seals  [Phoca  vitulina 
richardsi)  may  be  incidentally  harassed 
during  biopsy  sampling. 

The  Oregon  Department  of  Fish  and 
Wildlife  (File  No.  434-1669)  proposes  to 
take  threatened  Steller  sea  lions  in 
California.  Washington,  and  Oregon  by 
capture,  hot-branding,  flipper  tagging, 
collection  of  blood  and  tissue  samples 
from,  attachment  external  scientific 
instnmients  to,  harassment  incidental  to 
these  activities  and  remote  monitoring, 
and  accidental  mortality.  The  piupose 
of  the  research  is  to  continue  monitoring 
the  status  of  the  Alaskan  Steller  sea  lion 
population  and  to  identify  causes  of  the 
population  decline  so  as  to  provide  for 
thepopidation's  recovery. 

The  Alaska  SeaLife  Center  (File  No. 
881-1668)  proposes  to  take  threatened 
and  endangered  Steller  sea  lions  in 
Alaska  by  capture,  hot-branding,  flipper 
tagging,  collection  of  blood  and  tissue 
samples  from,  attachment  of  external 
scientific  instruments  to.  implanting 
scientific  instruments  in.  holding  in 
captivity  for  up  to  3  months,  conducting 
controlled  feeding  and  endocrinology 
experiments  on,  accidental  mortality, 
and  harassment  incidental  to  these 
activities  and  remote  monitoring.  The 
overall  purpose  of  the  research  is  to 
collect  information  on  the  health  status, 
physiology,  life  history,  foraging 
behavior  and  habitat  use  of  Steller  sea 
lions. 

NOAA  environmental  review 
procedure  provide  that  scientific 
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research  permits  are  generally 
categorically  excluded  from  the 
National  Environmental  Policy  Act  of 
1969  (NEPA;  42  U.S.C.  4321  et  seq.) 
requirements  to  prepare  an  EA  or 
environmental  impact  statement  (EIS). 
However,  because  of  the  magnitude  and 
intensity  of  proposed  research,  which  is 
largely  related  to  the  recent  funding 
opportunities,  and  the  intense  public 
interest  in  this  species,  NMFS 
determined  that  an  EA'was  warranted. 
For  additional  information  on  recent 
funding,  see  the  notice  of  availability  of 
funds  for  the  Steller  Sea  Lion  Research 
Initiative  (66  FR  15842).  An  EA  was 
prepared  on  the  issuance  of  the 
proposed  permits,  resulting  in  a  finding 
of  no  significant  impact,  and  is  available 
for  review  as  a  companion  document  to 
the  scientific  research  permit 
applications.  The  EA  also  considered 
proposed  takes  of  Steller  sea  lions  by 
aerial/vessel  survey,  harassment  during 
scat  collection  and  behavioral 
observations,  as  requested  in  an 
application  for  a  scientific  research 
permit  submitted  by  the  Aleutians  East 
Borough,  File  No.  1010-1641.  A  notice 
of  receipt  of  this  application  was 
published  on  August  22.  2001  (66  FR 
44120)  and  a  decision  was  deferred 
pending  preparation  of  the  EA. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  these 
applications  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  )une  21.  2002. 
Trevor  Spradlin. 

Acting  Chief.  Permits,  Consen'ation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-16283  Filed  6-26-02;  8:45  am] 
BILUNG  COOE  3510-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.061002B] 

Marine  Mammals;  Permit  No.  782- 
164&-01 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce.  » 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Mammal 
Laboratory.  Alaska  Fisheries  Science 
Center,  7600  Sand  Point  Way,  N.E..  BIN 
C15700.  Seattle,  WA  98115  (PI:  Dr. 
Robert  DeLong)  has  been  issued  an 


amendment  to  scientific  research  Permit 
No.  782-1645. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376; 

Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE,  BIN  C15700.  Bldg.  1. 
Seattle.  WA  98115-0700;  phone 
(206)526-6150;  fax  (206)526-6426;  and 

Southwest  Region,  NMFS.  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213;  phone  (562)980-4001; 
fax  (562)980-4018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Carrie  Hubard 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  On  April 
25,  2002,  notice  was  published  in  the 
Federal  Register  (67  FR  20491)  that  an 
amendment  of  Permit  No.  782-1645, 
issued  September  4.  2001  (66  FR  47016), 
had  been  requested  by  the  above-named 
organization.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

The  Permit  was  amended  to  allow 
capture,  tagging  and  sampling  of  Dall's 
porpoise  in  Washington,  Oregon  and 
California  waters. 

Dated:  June  21.  2002. 
Trevor  R.  Spradlin, 
Acting  Chief,  Permits.  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
IFR  Doc.  02-16284  Filed  6-26-02:  8:45  am) 
BILUNO  COOE  3S10-22-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Information  Collection 
Activities:  Rules  Related  to  Risk 
Disclosure  Concerning  Exchange 
Traded  Commodity  Futures  and 
Options 

agency:  Commodity  Futures  Trading 
Commission. 


ACTION:  Notice. 


^ 


SUMMARY:  The  Commodity  Futures 
Trading  Commission  (CFTC)  is 
announcing  an  opportunity  for  public 
comment  on  the  proposed  collection  of 
certain  information  by  the  agency. 
Under  the  Paperwork  Reduction  act  of 
1995  (PRA),  44  U.S.C.  3501  et  seq.. 


Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
rules  related  to  risk  disclosure 
concerning  exchange  traded  commodity 
futures  and  options. 

DATES:  Comments  must  be  submitted  on 
or  before  August  26.  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
Lawrence  B.  Patent,  Division  of  Trading 
and  Markets,  U.S.  Commodity  Futures 
Trading  Commission,  1155  2ist  Street, 
NW..  Washington,  DC  20581. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  (202)  418-5439; 
FAX:  (202)  418-5536;  E-mail: 
lpatent@cftc.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA,  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA.  44 
U.S.C.  3506(c)(2)(A),  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  before  submitting  the 
collection  to  OMB  for  approvaJ.  To 
comply  with  this  requirement,  the  CFTC 
is  publishing  notice  of  the  proposed 
collection  of  information  listed  below. 

With  respect  tot  he  following 
collection  of  information,  the  CFTC 
invites  comments  on: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  will  have  a  practical  use; 

•  "The  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

•  Ways  to  minimize  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
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information  technology:  e.g.,  permitting 
electronic  submission  of  responses. 

Rules  Related  to  Risk  Disclosure 
Concerning  Exchange  Traded 
Conunodity  Futures  and  Options,  ONfB 
Control  Number  3038-0007 — Extension 

The  rules  require  futures  commission 
merchants  and  introducing  brokers:  (1) 


17  CFR  section 


To  provide  their  customers  with 
standard  risk  disclosure  statements 
concerning  the  risk  of  trading 
commodity  interests;  and  (2)  to  retain 
all  promotional  material  and  the  source 
of  authority  for  information  contained 
therein.  The  purpose  of  these  rules  is  to 
ensure  that  customers  are  advised  of  the 
risks  of  trading  commodity  interests  and 

Estimated  Annual  Reporting  Burden 


to  avoid  fraud  and  misrepresentation. 
This  information  collection  contains  the 
recordkeeping  and  reporting 
requirements  needed  to  ensure 
regulatory  compliance  with  Commission 
rules  relating  to  this  issue. 

The  Commission  estimates  the  burden 
of  this  collection  of  information  as 
follows: 


33.7  and  33.8 


Annual  num- 
ber of  re- 
spondents 


415 


Total  annual 
responses 


20.380 


Hours  per  re- 
sponse 


0.39 


Total  hours 


7.985 


There  are  no  capital  costs  or  operating 
and  maintenance  costs  associated  with 
this  collection. 

Dated:  lune  20.  2002. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  02-16202  Filed  6-26-02:  8:45  am] 

8ILUNG  cooc  easi-oi-M 


DEPARTMENT  OF  DEFENSE 

Offlc*  Of  the  Secretary 

[Transmittal  No.  02-26] 

36(bK1 )  Arma  Salea  Notification 

AGENCY:  Department  of  Defense,  £>efense 
Security  Cooperation  Agency. 

ACTKW:  Notice. 

summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 


FOR  FURTHER  MFORMATKW  CONTACT:  Ms. 
J.  Hurd.  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of.  a  letter  to     , 
the  Speaker  of  the  House  of 
Representative,  Transmittal  02-26  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  )une  20.  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

sauNG  cooe  sooi-os-m 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


13  June  2002 


In  reply  refer  to: 
1-02/005890 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives  » 

Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-26, 

concerning  the  Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance 

(LOA)  to  Japan  for  defense  articles  and  services  estimated  to  cost  $24  million.  Soon  afler 

this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 

RicharoJ.  Mitlies 
Deputy  Director 


Same  Itr  to:  House  Conunittee  on  international  Relations 
Senate  Conunittee  on  Appropriations 
Senate  Conunittee  on  Foreign  Relations 
House  Conunittee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 

Attachments 
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(ili) 


(iv) 

(V) 


Transmittal  No.  02-26 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  tlie  Arms  Export  Control  Act,  as  amended 


(i)       Prospective  Purchaser;  Japan 

(ii)       Total  Estimated  Value; 

Major  Defense  Equipment* 

Other 

TOTAL 


$19  million 
$  5  nullion 
$24  million 


Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 
Consideration  for  Purchase;  16  SM-2  Block  IIIA  STANDARD  missiles,  16  MK 
13  MOD  0  canisters,  containers,  spare  and  repair  parts,  supply  support,  U.S. 
Government  and  contractor  ttchnical  assistance  and  other  related  elements  of 
logistics  support 

Military  Department;  Navy  (AOZ) 

Prior  Related  Cases,  if  any; 
FMS  case  AKV  •  $12  million  -  24Mar92 
FMS  case  ALI    •  $  7  million  •  280ct92 
FMS  case  ALT  -  $10  million  •  27Aug93 
FMS  case  AMZ  -  $  7  million  •  170ct94 
FMS  case  ANU  •  $17  million  •  21Dec98 
FMS  case  AOB  •  $16  miUion  -   9Dec99 
FMS  case  AOI-  $17  million  •    INovOO 
FMS  case  AOO  -  $18  million  -  19Dec01 


(vi)       Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  see  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress; 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 
Japan  -  SM-2  Block  III  STANDARD  Missiles 

The  Government  of  Japan  has  requested  a  possible  sale  of  16  SM-2  Block  IIIA  STANDARD 
missiles,  16  MK  13  MOD  0  canisters,  containers,  spare  and  repair  parts,  supply  support,  U.S. 
Government  and  contractor  technical  assistance  and  other  related  elements  of  logistics 
support.  The  estimated  cost  is  $24  million. 

Japan  is  one  of  the  major  political  and  economic  powers  in  East  Asia  and  the  Western  Pacific 
and  a  key  ally  of  the  United  States  in  ensuring  the  peace  and  stability  of  that  region.  It  is  vital 
to  the  U.S.  national  interest  to  assist  Japan  to  develop  and  maintain  a  strong  and  ready  self- 
defense  capability,  which  will  contribute  to  an  acceptable  military  balance  in  the  area.  This 
proposed  sale  is  consistent  with  these  U.S.  objectives  and  with  the  1960  Treaty  of  Mutual 
Cooperation  and  Security. 

Japan  will  use  these  missiles  to  update  older  or  less  reliable  missiles  currently  in  the  Japan 
Maritime  Self  Defense  Force  fleet  Japan,  which  already  has  STANDARD  missiles  in  its 
inventory,  will  have  no  difficulty  absorbing  these  additional  missiles. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  Raytheon  Missile  Systems  Company  in  Tucson,  Arizona.  There 
are  no  offset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  or  contractor  representatives  to  Japan. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  02-26 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(bKl) 

of  the  Arms  Export  Control  Act 

Annex 
ItemNo.  vii 

(vii)  Sensitivity  of  Technology; 

1.  The  possible  sale  of  STANDARD  SM-2  Block  IIIA  missiles  will  result  in  the  transfer 
of  sensitiye  technology  and  information  as  well  as  classified  and  unclassified  defense 
equipment  and  technical  data.  The  STANDARD  missile  guidance  section.  Target  Detecting 
Device  (TDD),  warhead,  rocket  motor,  steering  control  section,  safety  and  arming  unit,  and 
auto-pilot  battery  unit  are  classified  Secret.  Certain  operating  frequencies  and  performance 
characteristics  are  classified  Secret  The  parametric  documents,  missile  handling  procedures, 
general  performance  data,  firing  guidance,  dynamics  information,  and  flight  analysis 
procedures  of  the  STANDARD  missile  documenUtion  are  ckissified  up  to  Confidential. 

2.  If  a  technok>gically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  Japan  can  provide  substantially  the  same  degree 
of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government  This  sale  is 
necessary  in  furtherance  of  the  VJS.  foreign  policy  and  national  security  objectives  outlined  in 
the  Policy  Justification. 


[FR  Doc.  02-16182  Filed  &-26-02:  8:45  am) 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0068] 

Federal  AcquWIkNi  Regulalion; 
SubmlMlon  for  0MB  Review; 
Economic  Price  Acl|uetinenl 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 


request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  economic  price  adjustment. 
A  request  for  public  comments  was 
published  in  the  Federal  Register  at  67 
FR  18179,  April  15,  2002.  No  comments 
were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assiunptions  and  methodology: 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
July  29,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information. 


including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer.  OMB. 
Room  10102.  NEOB,  Washington.  DC 
20503.  and  a  copy  to  the  General 
Services  Administration.  FAR 
Secretariat  (MVP),  1800  F  Street,  NW. 
Room  4035,  Washington.  DC  20405. 
Please  cite  OMB  Control  No.  9000-0068. 
Economic  Price  Adjustment,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Wise,  Acquisition  Policy  Division,  GSA 
(202)208-1168. 

SUPPLEMENTARY  INFORMATION:' 

A.  Purpose 

Afixed-price  contract  with  economic 
price  adjustment  provides  for  upward 
and  downward  revision  of  the  stated 
contract  price  upon  occurrence  of 
specified  contingencies.  In  order  for  the 
contracting  officer  to  be  aware  of  price 
changes,  the  firm  must  provide 
pertinent  information  to  the 
Government.  The  information  is  used  to 
determine  the  proper  amount  of  price 
adjustments  required  under  the 
contract. 
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B.  Annual  Reporting  Burden 

Respondents:  5.346. 
Responses  Per  Respondent:  1 . 
Annual  Responses:  5,346. 
Hours  Per  Response:  .25. 
Total  Burden  Hours:  1,337. 
Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW.  Washington,  DC 
20405.  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0068. 
Economic  Price  Adjustment,  in  all 
correspondence. 

Dated:  June  18.  2002. 
A!  Matera, 

Director,  Acquisition  Policy  Division. 
(FR  Doc.  02-15938  Filed  6-26-02;  8:45  am) 

BHJJNO  CODE  6820-EP-l> 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Notice  of  Meeting 

AGENCY:  Retirement  Board  of  Actuaries. 
DOD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  Board  has 
been  scheduled  to  execute  the 
provisions  of  Chapter  74,  Title  10, 
United  States  Code  (10  U.S.C.  1464  et 
seq.).  The  Board  shall  review  DoD 
actuarial  methods  and  assumptions  to 
be  used  in  the  valuation  of  the  Military 
Retirement  System.  Persons  desiring  to: 
(1)  Attend  the  DoD  Retirement  Board  of 
Actuaries  meeting  or,  (2)  make  an  oral 
presentation  or  submit  a  written 
statement  for  consideration  at  the 
meeting,  must  notify  Inger  Pettygrove  at 
(703)  696-7413  by  July  24,  2002.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act. 

DATES:  September  5,  2002,  1  p.m.  to  5 
p.m. 

ADDRESSES:  The  Pentagon,  Room  1E801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inger  Pettygrove,  DoD  Office  of  the 
Actuary.  1555  Wilson  Boulevard,  Suite 
701,  Arlington,  VA  22209-2405,  (703) 
696-7413. 

Dated:  June  21,  2002. 
Patricia  L.  Tappings,  ' 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-16184  Filed  6-26-02;  8:45  am) 
BIUJNQ  CODE  S001-0e-M 


DEPARTMENT  OF  DEFENSE 

Office  of  Vtw  Secretary    . 

Education  Benefits  Board  of  Actuaries; 
Notice  of  Meeting 

AGENCY:  DoD. 

action:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  Board  has 
been  scheduled  to  execute  the 
provisions  of  Chapter  101,  Title  10, 
United  States  Code  (10  U.S.C.  2006). 
The  Board  shall  review  DoD  actuarial 
methods  and  assumptions  to  be  used  in 
the  valuation  of  the  G.I.  Bill.  Persons 
desiring  to;  (1)  Attend  the  DoD 
Education  Benefits  Board  of  Actuaries 
meeting  or,  (2)  make  an  oral 
presentation  or  submit  a  written 
statement  for  consideration  at  the 
meeting  must  notify  Inger  Pettygrove  at 
(703)  696-7413  by  July  24,  2002. 

Notice  of  this  meeting  is  required 
under  the  Federal  Advisory  Committee 
Act. 

DATES:  September  6,  2002;  10  a.m.  to  1 
p.m. 

ADDRESSES:  The  Pentagon,  Room  1E801. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inger  Pettygrove,  DoD  Office  of  the 
Actuary,  1555  Wilson  Boulevard.  Suite 
701.  Arlington,  VA  22209-2405,  (703) 
696-7413. 

Dated:  June  21,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-16183  Filed  6-26-02;  8:45  am] 
nUJNG  CODE  SOOI-OMM 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Medicare-Eligibie  Retiree  Health  Care 
Board  of  Actuaries;  Notice  of  Meeting 

AGENCY:  DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  Board  has 
been  scheduled  to  execute  the 
provisions  of  Chapter  56.  Title  10, 
United  States  Code  (10  U.S.C.  1114  ef 
seq.).  The  Board  shall  review  DoD 
actuarial  methods  and  assumptions  to 
be  used  in  the  valuation  of  benefits 
under  DoD  retiree  health  care  programs 
for  Medicare-eligible  beneficiaries. 
Persons  desiring  to:  (1)  Attend  the  DoD 
Medicare-Eligible  Retiree  Health  Care 
Board  of  Actuaries  meeting  or,  (2)  make 
an  oral  presentation  or  submit  a  written 
statement  for  consideration  at  the 
meeting,  must  notify  Bill  Klunk  at  (703) 
696-7404  by  July  12.  2002. 


Notice  of  this  meeting  is  required 
under  the  Federal  Advisory  Committee 
Act. 

DATES:  August  23,  2002,  9:30  a.m.  to  1 
p.m. 

ADDRESSES:  The  Pentagon.  Room  1E801. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Klunk,  DoD  Office  of  the  Actuar>',  1555 
Wilson  Boulevard,  Suite  701,  Arlington. 
VA  22209-2405,  (703)  696-7404. 

Dated:  )une21.2002. 
Patricia  L.  Toppings. 

Alternate  OSF  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  02-16185  Filed  6-26-02;  8:45  am] 

BILLING  COOe  S001-0S-M 

DEPARTMENT  OF  DEFENSE 

Defense  Threat  Reduction  Agency 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Defense  Threat  Reduction 
Agency,  DoD. 

ACTION:  Notice  to  delete  a  system  of 
records. 

SUMMARY:  The  Defense  Threat  Reduction 
Agency  is  deleting  one  system  of 
records  notice  in  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a).  as 
amended. 

DATES:  This  proposed  action  would  be 
effective  without  further  notice  on  July 
29.  2002  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Chief,  Information  Support 
Branch,  Defense  Threat  Reduction 
Agency  (ADF),  6801  Telegraph  Road, 
Alexandria,  VA  22310-3398. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Sandy  Ford  at  (703)  325-1205. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Threat  Reduction  Agency 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  fix)m 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a). 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 
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Dated:  lune  21.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

HOTRA    018 

SYSTEM  NAME: 

Travel  Management  Program 
(December  14. 1998.  63  FR  68736). 

reason: 

Records  are  now  being  maintained 
under  the  Defense  Finance  and 
Accounting  Service  system  of  records 
T7333,  Travel  Payment  System  (August 
22,  2000.  65  FR  50973). 

IFR  Doc.  02-16186  Filed  6-26-02;  8:45  am] 
MUJNO  coot  8001-Ot-r 


DEPARTMENT  OF  DEFENSE 

Detafwe  Finance  and  Accounting 
Sarvica;  Privacy  Act  of  1974;  System 
of  Racorda 

agency:  Defense  Finance  and 
Accounting  Service.  DoD. 
ACTION:  Notice  of  altered  System  of 
Records. 

summary:  The  Defense  Finance  and 
Accounting  Service  proposes  to  alter  an 
existing  system  of  records  notice  in  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974.  (5  U.S.C.  552a), 
as  amended.  The  alteration  consists  of 
adding  a  new  routine  use  to  permit  the 
release  of  information  to  the  Department 
of  the  Treasury  for  administrative  wage 
garnishment. 

DATES:  This  action  will  be  effective 
without  further  notice  on  July  29,  2002, 
unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

AOORESSCS:  FOLA/PA  Program  Manager, 
Defense  Finance  and  Accounting 
Service — Denver  Center,  Specialized 
Legal  Support  Division,  Onice  of 
General  Counsel,  6760  E.  Irvington 
Place,  Denver,  CO  80279-8000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  ICrabbenhofl  on  (303)  676-7514. 
SUPPtfMENTARY  INFORMATION:  The 
complete  inventory  of  Defense  Finance 
and  Accounting  Service  records  system 
notices  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  as  amended,  have 
been  published  in  the  Federal  Register 
and  are  available  from  the  address 
above. 

The  proposed  system  report,  as 
requir^  by  5  U.S.C.  5S2a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  June  19,  2002,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 


Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals.'  dated 
February  8, 1996  (February  20, 1996.  61 
FR  6427). 

Dated:  June  21.  2002. 

Patricia  L.  Topping!, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

T7332 

SYSTEM  NAME: 

Defense  Debt  Management  System 
(April  8, 1997.  62  FR  16793). 

CHANQES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Defense  Finance  and  Accounting 
Service-Denver  Center,  6760  East 
Irvington  Place,  Denver,  CO  80279- 
8000.' 

CATEQOmES  OF  MOIVIOUALS  COVERED  BY  Tt4E 
SYSTEM: 

Delete  'contractors'  from  entry. 

CATEOOMES  OF  RECORDS  IN  THE  SYSTEM: 

First  paragraph,  first  sentence,  add 
'billing  and  follow-up'  between  'debt' 
and  'collection'.  In  second  sentence 
replace  'amoimt  of  debt  or'  with 
'original  debt  principal  and  the',  and 
add  'late  payment  charges',  and  'due 
process  notice,  and  records  of  e-mail, 
telephone,  or  wrritten'  to  entry. 

Third  paragraph,  replace  first 
sentence  with  'Correspondence  with 
other  Federal  agencies  requesting 
administrative  offset  from  payments 
owed  to  the  debtor.' 

Fourth  paragraph,  add  'U.S. 
Department  of  Justice'  to  entry. 

Delete  paragraphs  six  and  nine. 


PunFOSE(s): 

Delete  the  fourth  paragraph. 

Delete  fifth  paragraph  and  replace 
with  'To  determine  the  validity  of 
waivers  or  to  make  referrals  to  the 
Defense  Office  of  Hearings  and  Appeals 
(DOHA).' 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  M  THE 
SYSTEM,  INCLUOMO  CATEOORKS  OTUSERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  paragraphs  five  and  nine. 

Add  a  new  paragraph  'To  the  U.S. 
Department  of  Treasiuy  (DOT)  for 
centralized  administrative  or  salary 
offset,  including  the  offset  of  Federal 
income  tax  refunds,  for  the  purpose  of 
collecting  debts  owed  the  U.S. 
Government:  to  the  IX>T  contracted 
private  collection  agencies  for  the 
purpose  of  obtaining  collection  services. 


including  administrative  wage 
garnishment  (AWG)  in  accordance  with 
the  Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134).  31  U.S.C. 
3720D,  and  31  CFR  part  285,  to  recover 
moneys  owed  to  the  U.S.  Government.' 
***** 

T7332 

SYSTEM  NAME: 

Defense  Debt  Management  System. 

SYSTEM  location: 

Defense  Finance  and  Accounting 
Service-Denver  Center,  6760  East 
Irvington  Place,  Denver,  CO  80279- 
8000. 

cateoormes  of  moividua(a  covered  by  the 
SYSTEM: 

Individuals  who  are  indebted  to  a 
Department  of  Defense  (DoD)  agency 
that  have  transferred  debts  to  the 
Defense  Debt  Management  System 
serviced  by  the  Defense  Finance  and 
Accounting  Service. 

exclusion: 

This  system  does  not  include 
individuals  who  are  indebted  to  a  DoD 
agency  and  who  have  been  identified  as 
currently  receiving  pay  frtim  DoD. 

categories  of  records  in  the  system: 

Information  varies  depending  on  the 
debtor  and  the  related  history  of  debt 
billing  and  follow-up  collection  activity. 
These  records  may  include  name,  Social 
Security  Number,  mailing  address, 
original  debt  principal  and  the 
delinquent  amount,  basis  of  the  debt, 
date  debt  arose,  late  payment  charges, 
office  referring  the  debt,  collection 
efforts,  credit  reports,  collection  letters, 
due  process  notice,  and  records  of  e- 
mail,  telephone,  or  written 
correspondence  to  or  from  the  debtor 
relating  to  the  debt. 

Correspondence  with  other  Federal 
agencies  to  initiate  the  collection  of 
debts  through  voluntary  or  involuntary 
offset  procedures  against  the  indebted 
employees'  salaries  or  compensation 
due  a  retiree. 

Correspondence  with  other  Federal 
agencies  requesting  administrative  offset 
from  payments  owed  to  the  debtor. 
These  records  may  include  individual's 
name,  rank,  date  of  birth.  Social 
Security  Number,  debt  amount, 
documentation  establishing 
overpayment  status,  military  pay 
records,  financial  status  affidavits, 
credit  references,  and  substantiating 
documents  such  as  military  pay  orders, 
pay  adjustment  authorizations,  military 
master  pay  account  printouts,  records  of 
travel  payments,  financial  record  data 
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folders,  miscellaneous  vouchers,  debtor 
financial  records,  credit  reports, 
promissory  notes,  and  debtor  financial 
statements. 

Information  on  U.S.  Treasury 
Department,  Internal  Revenue  Service 
(IRS),  U.S.  Department  of  Justice,  and 
U.S.  General  Accounting  Office  (GAO) 
inquiries,  judicial  proceedings  regarding 
bankruptcy,  pay  accoimt  histories,  and 
token  payment  information. 

Applications  for  waiver  of  erroneous 
payment  or  for  remission  of 
indebtedness  with  supporting 
documents  including  statements  of 
financial  status  (personal  income  and 
expenses),  statements  of  commanders  or 
Defense  Accoimting  Officers, 
correspondence  with  debtors,  or  records 
of  overpayments  of  Survivor  Benefit 
Plan  benefits. 

Reports  from  probate  courts  regarding 
the  estates  of  deceased  debtors. 

Reports  from  bankruptcy  coiuts 
regaining  claims  of  the  U.S.  Government 
against  debtors. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations,  5512,  5513,  5514,  and 
5584;  10  U.S.C.  1442, 1453,  2774,  2775, 
9835:  31 U.S.C. 3325, 3342, 3526, 3701, 
3702,  3711,  3716-3718;  32  U.S.C. 710, 
716:  37  U.S.C.  1007(c);  40  U.S.C.  721, 
723,  725,  726,  727,  728,  729;  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365, 
as  amended  by  Pub.  L.  104-134,  the 
Debt  Collection  Improvement  Act  of 
1996);  Pub.  L.  89-508;  E.O.  9397  (SSN); 
and  DoD  7000. 14-R,  Department  of 
Defense  Financial  Management 
Regulation,  Volume  5,  Part  Two. 

PURPOSE(S): 

To  administratively  manage  the 
collection  of  debts  owed  to  the 
Department  of  Defense  (DoD).  These 
debts  include,  but  are  not  limited  to, 
past  due  loan  payments,  overpayments, 
fines,  interest,  penalties,  administrative 
fees,  and  amoimts  derived  from 
damages,  leases,  and  sales  of  real  or 
personal  property. 

To  implement  the  salary  offset 
provisions  of  5  U.S.C.  5514,  the 
administrative  offset  provisions  of  31 
U.S.C.  3711  and  3716-3718,  and  the 
provisions  of  the  Federal  Claims 
Collection  Standards  (31  CFR  parts  900- 
904),  that  apply  to  personal  debts. 

To  permit  collection  of  delinquent 
claims  and  debts  owed  to  the  U.S. 
Government  under  any  program  or 
service  administered  by  any  creditor 
DoD  Component. 

To  determine  the  validity  of  waivers 
or  to  make  referrals  to  the  Defense 
Office  of  Hearings  and  Appeals  (DOHA). 

To  maintain  records  of  investigations 
conducted  for  the  purpose  of 


confirming,  canceling,  or  determining  if 
the  debts  are  accurate  or  valid,  and 
whether  the  debt  should  be  remitted  or  , 
waived. 

All  records  in  this  system  are  subject 
to  use  in  authorized  computer  matching 
programs  within  DoD  and  with  other 
Federal  agencies  or  non-Federal 
agencies  as  regulated  by  the  Privacy  Act 
of  1974  (5  U.S.C.  552a),  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  U.S.  General  Accounting 
Office,  the  U.S.  Department  of  the 
Justice,  Internal  Revenue  Service,  U.S. 
Department  of  Treasiuy,  or  other 
Federal  agencies  for  further  collection 
action  on  any  delinquent  account  when 
circumstances  warrant. 

To  commercial  credit  reporting 
agencies  for  the  purpose  of  adding  debt 
payment  or  non-payment  data  to  a 
credit  history  file  on  an  individual  for 
use  in  the  administration  of  debt 
collection.  Delinquent  debt  information 
may  be  furnished  for  the  purpose  of 
establishing  an  inducement  for  debtors 
to  pay  their  obligations  to  the  U.S. 
Government. 

To  any  Federal  agency  where  the 
debtor  is  employed  or  receiving  some 
type  of  payment  from  that  agency  for  the 
purpose  of  collecting  debts  owed  the 
U.S.  Government  by  non-centralized 
offset.  Non-centralized  offset 
encompasses  an  offset  program 
administered  by  any  Federal  agency 
other  than  the  U.S.  Department  of 
Treasury.  The  agency  holding  the 
payment  subject  to  offset  will  use  the 
indebtedness  information  for  collection 
purposes  after  coimseling  the  debtor. 
The  collection  may  be  accomplished 
either  voluntarily  or  involimtarily  by 
.  initiating  administrative  or  salary  offset 
procediu-es  under  the  provisions  of  the 
Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365,  as  amended  by  Pub.  L.  104-134, 
the  Debt  Collection  Improvement  Act  of 

1996). 

To  the  U.S.  Department  of  Treasiuy 
(DOT)  for  centralized  administrative  or 
salary  offset,  including  the  offset  of 
Federal  income  tax  refunds,  for  the 
purpose  of  collecting  debts  owed  the 
U.S.  Government;  to  the  DOT  contracted 
private  collection  agencies  for  the 
purpose  of  obtaining  collection  services, 
including  administrative  wage 
garnishment  (AWG)  in  accordance  with 


the  Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134).  31  U.S.C. 
3720D,  and  31  CFR  part  285,  to  recover 
moneys  owed  to  the  U.S.  Government. 

To  the  U.S.  Department  of  Veteran 
Affairs  for  administration  of  laws 
pertaining  to  veterans'  benefits. 

To  any  Federal  agency  for  the  purpose 
of  accomplishing  the  administrative 
procedures  to  collect  or  dispose  of  a 
debt  owed  to  the  U.S.  Government.  This 
includes,  but  is  not  limited  to,  the  Office 
of  Persoimel  Management  for  personnel 
management  functions  and  the  Internal 
Revenue  Service  to  obtain  a  mailing 
address  of  a  taxpayer  for  the  purpose  of 
locating  such  taxpayer  to  collect  or 
compromise  a  Federal  claim  against  the 
taxpayer  pursuant  to  26  U.S.C. 
1603(m)(2),  and  in  accordance  with  31 
U.S.C.  3711,  3217,  and  3718.  The 
Internal  Revenue  Service  may  also 
request  locator  service  for  delinquent 
accounts  receivable  in  order  to  report 
closed  out  accounts  as  taxable  income, 
including  amounts  compromised  or 
terminated,  and  accounts  barred  from 
litigation  due  to  age. 

To  any  Federal,  state,  or  local  agency 
for  the  purpose  of  conducting  an 
authorized  computer-matching  program 
to  identify  and  locate  delinquent 
debtors  for  recoupment  of  debts  owed 

DoD. 

To  publish  or  otherwise  publicly 
disseminate  information  regarding  the 
identity  of  the  debtor  and  the  existence 
of  the  non-tax  debt,  subject  to  review  by 
the  Secretary  of  the  Treasury. 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  beginning  of  the  DFAS 
compilation  of  record  system  notices 
also  apply  to  this  system. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b){12)  may  be  made  from  this 
system  to  'consumer  reporting  agencies' 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)).  The  purpose  of  this 
disclosure  is  to  aid  in  the  collection  of 
outstanding  debts  owed  to  the  Federal 
government,  typically  to  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  government  debts  by 
making  these  debts  part  of  their  credit 
records. 

The  disclosure  is  limited  to 
information  necessary  to  establish  the 
identity  of  the  individual,  including 
name,  address,  and  taxpayer 
identification  number  (Social  Security 
Number);  the  amount,  status,  and 
history  of  the  claim;  and  the  agency  or 
program  und^r  which  the  claim  arose 
for  the  sole  purpose  of  allowing  the 
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consumer  reporting  agency  to  prepare  a 
commercial  credit  report. 

POUaES  AND  PflACnCES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAININO,  AND 
(NSPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  computer 
disks,  magnetic  tape,  microfiche,  and 
paper  file  folders. 

RETRIEV  ability: 

Retrieved  by  name.  Taxpayer 
Identification  Number,  other 
identification  number  or  system 
identifier,  or  name  of  accountable 
disbursing  office  in  whose  custody  the 
public  funds  were  entrusted  when  the 
debt  arose. 

SAFEGUARDS: 

Records  are  accessed  by  the  custodian 
of  the  record  system  and  by  personnel 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  locked 
cabinets  or  rooms,  or  in  guarded 
buildings. 

RETENTION  AND  OtSPOSAL: 

All  cases  will  remain  active  until 
settled  by  full  payment,  waiver,  write- 
off, or  close  out.  The  system  contains 
records  requiring  a  retention  period  of 
up  to  10  years  after  final  action.  Records 
are  retired  to  National  Records  Centers. 
Destruction  is  accomplished  by  tearing, 
shredding,  pulping,  macerating,  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Debt  Management  Systems 
Division,  Directorate  of  Debt  and  Claims 
Management,  Defense  Finance  and 
Accounting  Service — Denver  Site,  6760 
East  Irvington  Place.  Denver,  CO  80279- 
8000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Defense 
Finance  and  Accounting  Service — 
Denver  Site,  DFAS-GA/DE,  6760  East 
Irvington  Place,  Denver,  CO  80279- 
8000. 

The  individuals  should  furnish  their 
name.  Social  Security  Number,  and 
reasonably  describe  the  information 
they  are  seeking. 

RECORO  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Defense  Finance 
and  Accounting  Service — Denver  Site, 
DFAS-GA/DE,  6760  East  Irvington 
Place,  Denver,  CO  80279-^8000. 


The  individuals  should  furnish  their    ■ 
name.  Social  Seciuity  Numbers,  and 
reasonably  describe  the  information 
they  are  seeking. 

CONTESTING  RECORD  PROCEDURES: 

The  DFAS  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DFAS  Regulation  5400.11- 
R:  32  CFR  part  324;  or  may  be  obtained 
from  the  Privacy  Act  Officer  at  any 
DFAS  Center. 

RECORD  SOURCE  CATEGORIES: 

Records  are  obtained  from  the  debtor, 
DFAS  centers,  other  DoD  organizations, 
and  agencies  of  Federal,  state,  and  local 
governments,  as  applicable  or 
appropriate  for  processing  the  case. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  02-16188  Filed  6-26-02:  8:45  am) 

BILLMO  COM  f001-0«-P 


DEPARTMErfT  OF  DEFENSE 

D«partni«nt  of  the  Air  Fore* 

Privacy  Act  of  1974;  Systam  of 
Racorda 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  to  delete  Systems  of 

Records. 

summary:  The  Department  of  the  Air 
Force  is  deleting  four  systems  of  records 
notices  in  its  existing  inventory  of 
record  systems  subject  to  the  Fhrivacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  would  be 
effective  without  further  notice  on  July 
29,  2002,  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Manager,  Office  of  the 
Chief  Information  Officer,  AF-CIO/P, 
1155  Air  Force  Pentagon,  Washington, 
DC  20330-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601-4043. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 


within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a). 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  June  21.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

R)44    AFSG  B 

SYSTEM  NAME: 

Bioenvirnnmental  Engineer  Personnel 
Career  Information  System  (June  11, 
1997,  62  FR  31793). 

Reason:  Information  is  now 
maintained  under  the  system  of  records 
F036  AF  PC  C,  Military  Personnel 
Records  System.  Therefore,  this  notice 
is  obsolete. 

F044    AF  SG  P 

SYSTEM  NAME: 

Nursing  Skill  Inventory  (June  11, 
1997,  62  FR  31793). 

Reason:  Records  no  longer  maintained 
because  the  requirement  was  cancelled. 

F065    AF  SG  A 

SYSTEM  NAME: 

Control  Logs  (June  11, 1997,  62  FR 
31793). 

Reason:  Records  no  longer  exist 
because  requirement  was  cancelled. 

F031     497IG  C 

SYSTEM  NAME: 

Security  File  for  Foreign  Intelligence 
Collection  (June  11, 1997,  62  FR  31793). 

Reason:  Records  no  longer  exist; 
organization  deactivated. 

|FR  Doc.  02-16187  Filed  6-26-02;  8:45  am] 
BILUNG  COOC  9001-OB-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Propoaad  Information 
Collaction  Raquaata 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to  ' 
submit  comments  on  or  before  August 
26.  2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
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opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  fi-equency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  June  21,  2002. 
Jolin  Tressler, 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 


Federal  Student  Aid 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Application  for  Approval  to 
Participate  in  Federal  Student  Financial 
Aid  Programs. 

Frequency:  On  Occasion  Other:  Prior 
to  expiration  of  eligibility. 

Affected  Public:  Businesses  or  other 
for-profit;  not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  2970. 
Burden  Hours:  20830. 

Abstract:  The  Higher  Education  Act  of 
1965,  as  amended  requires 
postsecondary  institutions  to  complete 
and  submit  this  application  as  a 
condition  of  eligibility  for  any  of  the 
Title  IV  student  financial  assistance 
programs  and  for  the  other 
postsecondary  programs  authorized  by 


the  HE  A.  The  institution  must  submit 
the  form  (1)  initially  when  it  first  seeks 
to  become  eligible  for  the  Title  IV 
programs;  (2)  when  its  program 
participation  agreement  expires 
(recertification);  (3)  when  it  changes 
ownership,  merges,  or  changes  from 
structure;  (4)  to  be  reinstated  in  the  Title 
IV  programs;  (5)  to  notify  the 
Department  when  it  makes  certain 
changes,  e.g.,  name  or  address;  and  (5) 
if  it  wishes  to  have  a  new  program 
(outside  its  current  scope)  or  new 
location  approved  for  Title  FV  purposes. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2048.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RlMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specif>'  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  ourden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at 
(202)  708-9266.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Federal  Student  Aid 

Type  of  Review:  New  Collection. 

Title:  Federal  Family  Education  Loan. 
Direct  Loan  and  Perkins  Loan  Total 
Permanent  Disability  Discharge  Form 
(IS). 

Frequency:  Other:  One  time. 

Affected  Public:  Businesses  or  other 
for-profit  (primary);  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  15000. 
Burden  Hours:  7500. 

Abstract:  This  form  will  serve  as  the 
means  of  collecting  the  information  to 
determine  whether  a  FFEL,  Direct  Loan, 
or  Perkins  Loan  borrower  qualifies  for  a 
conditional  discharge  of  their  loan  due 
to  total  and  permanent  disability. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,    - 
by  selecting  the  "Browse  Pending 
Collections"  link  and  clicking  on  link 
number  2043.  When  you  access  the 


information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Mar>'land 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  6r  to  the  e-mail  address 
vjVian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specifj'  the 
complete  tide  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at 
(202)  708-9266.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
9339. 

|FR  Doc.  02-16197  Filed  6-26-02;  8:45  am] 

BILUNG  CODE  4000-01-M 


DEPAf^TMENT  OF  EDUCATION 

Submisaion  for  OMB  Reviaw; 
Commant  Raquaat 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulator}' 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  29, 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulator*'  Affairs, 
Attention:  Karen  Lee.  Acting  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget.  725  17th 
Street,  NW..  Room  10235.  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  P^erwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abilitv'  to  perform  its 
statutory  obligations.  The  Leader, 
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Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  June  21.  2002. 

John  D.  Tressler, 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

OfRce  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  2004  National  Survey  of 
Postsectondary  Faculty  (NSOPF:D4):  List 
Collection  Procedures  and  Institution 
Questionnaire  (KA). 

Frequency:  Other:  One  time. 

Affected  Public:  Not-for-profit 
institutions  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden: 

Response:  100. 
Burden  Hours:  446. 

Abstract:  The  fourth  cycle  of  the 
NSOPF  is  being  conducted  in  response 
to  a  continuing  need  for  data  on  faculty 
and  instructors.  The  study  will  provide 
information  about  faculty  in 
postsecondary  institutions,  which  is  key 
to  learning  about  the  quality  of 
education  and  research  in  these 
institutions.  This  study  will  expand  the 
information  about  faculty  and 
instructional  staff  in  two  ways:  allowing 
comparisons  to  be  made  over  time  and 
examining  critical  issues  surrounding 
faculty  that  have  developed  since  the 
first  three  studies.  This  clearance 
request  covers  field  test  and  full  scale 
activities  for  the  first  phase  of  the 
study — collection  of  lists  of  ciirrent 
faculty  an  instructors  from  sampled 
postsecondary  institutions  and  a 
questionnaire  to  be  completed  by 
institution  administrative  officials  to 
provide  information  about  the  context  of 
the  institution,  such  as  hiring  and 
promotion  practices,  policies  on 
benefits,  tenure,  workload,  etc.  A 
second  clearance  request  will  be 
submitted  shortly  covering  the  faculty 
survey  materials. 


Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
ediscweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2001.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese.@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  this  information 
collection  when  making  your  request. 

Comments  regarding  ourden  and/or 
the  collection  activity  requirements  be 
directed  to  Kathy  Axt  at  her  internet 
address  Kathy.Axt@ed.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Office  of  Ovil  Rights 

Type  of  Review:  Reinstatement. 

Title:  2002  Elementary  and  Secondary 
School  Siuvey  (also  referred  to  as  the 
Elementary  and  Secondary  School  Civil 
Rights  Compliance  Report). 

Frequency:  BienniaUy. 

Affected  Public:  State,  local,  or  tribal 
gov't;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  33,000. 

Burden  Hours:  337,500. 

Abstmct:  The  Elementary  and 
Secondary  School  Survey  (E&S  Survey) 
is  a  biennial  survey  which  collects  data 
from  schools  and  school  districts  on 
issues  of  interest  to  the  Office  for  Civil 
Rights,  U.S.  Department  of  Education. 
The  E&S  Siurey  is  the  instrument  used 
by  OCR  to  obtain  trend  data  regarding 
the  nation's  public  elementary  and 
secondary  schools.  Data  from  the  survey 
is  used  by  social  scientists  conducting 
research  on  discrimination,  and  by  civil 
rights  and  other  groups  monitoring 
issues  related  to  their  programs.  The 
survey  collects  data  related  to  Title  VI 
of  the  Civil  Rights  Act  of  1964  (which 
prohibits  discrimination  on  the  basis  of 
race,  color,  or  national  origin).  Title  IX 
of  the  Education  Amendments  of  1972 
(which  prohibits  discrimination  on  the 
basis  of  sex)  and  Section  504  of  the 
Rehabilitation  Act  of  1973  (which 
prohibits  discrimination  on  the  basis  of 
handicap). 

On  January  17,  2002  a  Notice  of 
Proposed  Information  Collection  and 
request  for  public  conunent  for  the  Fall 


2002  Elementary  and  Secondary  Civil 
Rights  Compliance  Report  was 
published  in  the  Federal  Register.  That 
proposed  data  collection  included  three 
new  tables  regarding  the  collection  of 
student  performance  assessment  data. 
The  Department  is  no  longer  proposing 
to  collect  this  data  as  part  of  the  2002 
Elementary  and  Secondary  Civil  Rights 
Compliance  Report  which  has  been 
revised  accordingly. 

Requests  for  copies  of  the  submissions 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweh.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  niunber  1902.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  ourden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Jacqueline 
Montague  at  her  internet  address 
fackie.Montague@ed.gov.  Individuals 
who  use  a  teleconmnmications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(PR  Doc.  02-16196  Filed  6-26-02;  8:45  am] 
BNJJNQ  CODE  4000-01-M 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.206A] 

Offico  of  ElMiMntary  and  Secondary 
Education 

Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2002;  Correction 

On  May  24,  2002,  we  published  a 
notice  in  the  Federal  Roister  (67  FR 
36583  through  36586)  inviting 
applications  for  new  awards  for  the 
Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Program,  with  a 
Deadline  for  Intergovernmental  Review 
Date  of  June  24,  2002.  The  Deadline  for 
Intergovernmental  Review  Date  of  "June 
24,  2002"  is  corrected  to  read  "August 
7,2002". 

FOR  APPLICATIONS  AND  FURTHER 
INFORMATION  CONTACT:  Emily  McAdams, 
U.S.  Department  of  Education,  Room 
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5W252.  400  Maryland  Avenue.  SW. 
Washington.  DC  20202.  Telephone: 
(202)  260-8753  or  the  following  e-mail 
or  Internet  address: 
enij7y.mcadams@ed.gov 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  service 
(FIRS)  at  1-80-877.8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,.large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
PrinUng  Office  (GPO)  toll  free,  at  1-888- 
293-6498;  or  in  the  Washington,  DC 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  oji  GPO 
Access  at:  http://i\'\\'w.access.gpo.gov/nam/ 
index/html. 

Program  Authority:  20  U.S.C.  7253  et  seq. 

Dated:  June  24,  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

|FR  Doc.  02-16344  Filed  6-26-02:  8:45  ami 
MIXING  CODE  400IM)1-P 


DEPARTMENT  OF  EDUCATION 

National  Committee  on  Foreign 
Medical  Education  and  Accreditation; 
Meeting 

agency:  National  Committee  on  Foreign 
Medical  Education  and  Accreditation, 
Department  of  Education. 

What  Is  the  Purpose  of  This  Notice? 

The  purpose  of  this  notice  is  to 
announce  the  upcoming  meeting  of  the 
National  Committee  on  Foreign  Medical 
Education  and  Accreditation.  Parts  of 
this  meeting  will  be  open  to  the  public, 
and  the  public  is  invited  to  attend  those 
portions. 


When  and  Where  Will  the  Meeting 
Take  Place? 

We  will  hold  the  public  meeting  on 
September  5,  2002  beginning  at  9  a.m. 
in  Mt.  Vernon  Room  at  The  Wyndham 
City  Center  Hotel,  1143  New  Hampshire 
Avenue,  NW,  Washington,  DC  20037. 
You  may  call  the  hotel  at  (202)  775- 
0800  or  fax  the  hotel  at  (202)  887-9171 
to  inquire  about  room  accommodations. 

What  Assistance  Will  Be  Provided  to 
Individuals  With  Disabilities? 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  meeting  (e.g., 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 
format)  notify  the  contact  person  listed 
in  this  notice  at  least  two  weeks  before 
the  scheduled  meeting  date.  Although 
we  will  attempt  to  meet  a  request 
received  after  that  date,  we  may  not  be 
able  to  make  available  the  requested 
auxiliary  aid  or  service  because  of 
insufficient  time  to  arrange  it. 

Who  Is  the  Contact  Person  for  the 
Meeting? 

Please  contact  Ms.  Bonnie  LeBold.  the 
Executive  Director  of  the  National 
Committee  on  Foreign  Medical 
Education  and  Accreditation,  if  you 
have  questions  about  the  meeting.  You 
may  contact  her  at  the  U.S.  Department 
of  Education,  room  7007,  MS  7563,  1990 
K  St.  NW.,  Washington,  DC  20006, 
telephone:  (202)  219-7009,  fax:  (202) 
219-7008,  e-mail: 
Bonnie.LeBold@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339. 

What  Are  the  Functions  of  the  National 
Committee? 

The  National  Committee  on  Foreign 
Medical  Education  and  Accreditation 
was  established  by  the  Secretary  of 
Education  under  section  102  of  the 
Higher  Education  Act  of  1965,  as 
amended.  The  Committee's 
responsibilities  are  to:      . 

•  Evaluate  the  standards  of 
accreditation  applied  to  applicant 
foreign  medical  schools;  and 

•  Determine  the  comparability  of 
those  standards  to  standards  for 
accreditation  applied  to  United  States 
medical  schools. 


What  Items  Will  Be  on  the  Agenda  for 
Discussion  at  the  Meeting? 

The  National  Committee  on  Foreign 
Medical  Education  and  Accreditation 
will  review  the  standards  of 
accreditation  applied  to  medical  schools . 
by  several  foreign  countries  to 
determine  whether  those  standards  are 
comparable  to  the  standards  of 
accreditation  applied  to  medical  schools 
in  the  United  States.  Discussions  of  the 
standards  of  accreditation  will  be  held 
in  sessions  open  to  the  public. 
Discussions  that  focus  on  specific 
determinations  of  comparability  are 
closed  to  the  public  in  order  that  each 
country  may  be  properly  notified  of  the 
decision.  The  countries  tentatively 
scheduled  to  be  discussed  at  the  ■ 
meeting  include  Belize.  Costa  Rica. 
Dominican  Republic,  Israel.  Mexico,  the 
Philippines,  Poland,  St.  Lucia,  St. 
Maarten,  Sweden,  and  the  United  # 
Kingdom.  Beginning  August  22,  you 
may  call  the  contact  person  listed  above 
to  obtain  the  final  listing  of  the 
countries  whose  standards  will  be 
discussed  during  this  meeting.  The 
listing  of  countries  will  also  be  posted 
on  the  Department  of  Education's  Web 
site  at  the  following  address:  http:// 
www.ed.gov/offices/OPE/accreditation/ 
ncfmeetings.html. 

How  May  I  Obtain  Electronic  Access  to 
This  Document? 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  fi^,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://v,-\vw.access.gpo.gov/nara/ 
index.html. 

Authority:  5  U.S.C.  Appendix  2. 
Dated:  lune  20.  2002. 
Sally  L.  Stroup, 

Assistant  Secretary  for  Postsecondar\- 

Education. 

[FR  Doc.  02-16233  Filed  6-26-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Off  ice  of  Los  Alamos  SKs  Operations, 
National  Nuclear  Security 
Administration;  Notice  of  Floodplain 
Involvement  for  ttie  Propoeed  Future 
Disposition  of  Certain  Cerro  Grande 
Fire  Flood  and  Sediment  Retention 
Structures  at  Los  Alamos  National 
Laboratory,  Los  Alamos,  NM 

agency:  National  Nuclear  Security 
Administration,  Office  of  Los  Alamos 
Site  Operations,  E)OE. 
ACTION:  Notice  of  floodplain 
involvement. 

summary:  The  Department  of  Energy 
(DOE),  National  Nuclear  Security 
Administration  (NNSA),  Office  of  Los 
Alamos  Site  Operations  proposes  to 
demolish  the  above  ground  portions  of 
two  structures  built  to  retain  or  divert 
flood  waters  at  Los  Alamos  National 
Laboratory  (LANL)  and  retain  five 
others  intact  with  continuing 
maintenance,  which  could  include 
periodic  sediment  removal  actions: 
these  structures  were  constructed  in  the 
wake  of  the  Cerro  Grande  Fire  in  2000 
as  emergency  actions  to  address  post 
fire  danger  to  LANL  facilities  from 
floods  and  sediment  movement.  All  of 
these  structxues  are  located  in 
floodplains;  one  structure  that  is  being 
proposed  for  remaining  intact,  the  Los 
Alamos  Canyon  gabion  weir,  is 
associated  with  an  area  that  might 
develop  into  a  wetland.  In  accordance 
with  10  CFR  part  1022,  DOE  has 
prepared  a  floodplain/wetland 
assessment  and  will  perform  this 
proposed  action  in  a  maimer  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain. 
DATES:  Comments  are  due  to  the  address 
below  no  later  than  July  12.  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Elizabeth  Withers, 
Department  of  Energy,  National  Nuclear 
Security  Administration.  Los  Alamos 
Area  Office,  528  35th  Street.  Los 
Alamos.  NM  87544,  or  submit  them  to 
the  Mail  Room  at  the  above  address 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday.  Written 
comments  may  al§o  be  sent 
electrdnically  to:  ewithers@doeal.gov  or 
by  facsimile  to  (505)  667-9998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Agogino.  Department  of  Energy. 


National  Nuclear  Security 
Administration,  Albuquerque  Field 
Office,  Pennsylvania  and  H  Street. 
Kirtland  Air  Force  Base,  Albuquerque, 
NM  87116.  Telephone  (505)  845-6100, 
facsimile  (505)  284-7107. 

For  Further  Information  on  General 
DOE  Floodplain  Environmental  Review 
Requirements,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance,  EH-42. 
Department  of  Energy,  100 
Independence  Avenue.  SW.. 
Washington  DC  20585-0119.  Telephone 
(202)  586-4600  or  (800)  472-2756, 
facsimile  (202)  586-7031. 
SUPPLEMENTARY  INFORMATION:  NNSA 
constructed  several  permanent  flood 
and  sediment  retention  structures 
within  various  canyons  across  LANL 
during  the  four  months  immediately 
following  the  devastating  Cerro  Grande 
Fire  that  occurred  in  mid-2000.  These 
structures  and  their  locations  are  as 
'  follows: 

•  A  substantial  concrete  flood 
retention  structure  and  a  steel  flood 
diversion  wall  vvere  built  within  Pajarito 
Canyon; 

•  A  low-head  rock  gabion  weir 
together  with  a  sediment  detention 
basin  were  built  in  Los  Alamos  Canyon; 

•  Four  concrete  road  reinforcement 
areas  were  built  along  State  Road  501 
and  Anchor  Ranch  Road  at  their 
crossings  of  Two-Mile.  Pajarito  and 
Water  Canyons;  and 

•  Reinforcements  were  made  to  the 
Los  Alamos  Canyon  Reservoir  near  the 
head  of  Los  Alamos  Canyon  (note:  the 
Reservoir  is  located  on  property 
administered  by  the  U.S.  Department  of 
Agricultiue,  Forest  Service,  Santa  Fe 
National  Forest  and  is  not  subject  to 
DOE's  current  proposal]. 

These  structures,  along  with  other 
various  actions  and  activities  taken  to 
extinguish  the  fire  and  as  recovery 
actions  in  the  wake  of  the  fire  were 
subject  to  the  emergency  provisions  of 
the  National  Environmental  Policy  Act 
(NEPA);  a  Special  Environmental 
Analysis  (DOE/SEA-03)  was  prepared 
to  analyze  the  impacts  of  the  actions 
taken  by  NNSA  rather  than  normal 
NEPA  documents.  However,  the 
ultimate  disposition  of  these  permanent 
structures  was  not  identified  and 
analyzed  in  the  Special  Environmental 
Analysis  issued  in  September  2000.  The 


disposition  of  the  seven  permanent 
structiu^s  located  within  the  boundaries 
of  LANL  is  the  subject  of  a  separate 
NEPA  Environmental  Assessment  (EA). 
NNSA's  proposed  disposition  action  for 
these  seven  structures  is  to  partially 
breach  the  above  ground  portions  of  the 
flood  retention  structure  in  Pajarito 
Canyon,  remove  the  above  ground 
portions  of  the  steel  flood  diversion  wall 
in  Pajarito  Canyon,  and  retain  the 
remaining  five  structures  intact  and 
continue  to  routinely  maintain  these 
structures  into  the  foreseeable  future 
(which  is  defined  for  the  purposes  of 
this  proposal  as  being  the  next  ten 
years).  Routine  maintenance  of  these 
structures  may  include  accumulated 
sediment  removal.  Other  alternatives 
considered  are  the  No  Action 
Alternative  (consisting  of  the  retention 
of  all  the  structures  intact  with  on-going 
continuation  of  routine  maintenance) 
and  the  Disassembly  of  All  Structures 
Alternative  (consisting  of  the  demolition 
of  all  above  ground  portions  of  all  the 
subject  structiires). 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022),  NNSA 
has  also  prepared  a  floodplain/wetland 
assessment  for  this  action,  which  is  part . 
of  the  NEPA  draft  EA.  The  draft  EA 
(containing  the  floodplain/wetland 
assessment)  is  available  by  contacting 
Elizabeth  Withers  at  the  previously 
identified  addresses,  phone  and 
facsimile  numbers.  The  draft  EA 
(containing  the  floodplain/wetland 
assessment)  is  also  available  for  review 
at  the  DOE  Reading  Room  at  the  Los 
Alamos  Outreach  Center,  1619  Central 
Avenue,  Los  Alamos,  NM  878544;  and 
the  DOE  Reading  Room  at  the 
Zimmerman  Library,  University  of  New 
Mexico,  Albuquerque,  NM  87131.  The 
NNSA  will  publish  a  floodplain 
statement  of  findings  for  this  project  in 
the  Federal  Register  no  sooner  than  July 
12.2002. 

Issued  in  Los  Alamos,  NM,  on  June  20, 
2002. 

E.  Dennis  Martinez, 

Acting  Director,  U.S.  Department  of  Energy, 
National  Nuclear  Security  Administration, 
Office  of  Los  Alamos  Site  Operations. 
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Figure  1.  Location  of  certain  flood  and  sediment  retention  structures  within  LANL 
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BILLING  COOe  6480-01-C 

DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration,  Office  of  Los  Alamos 
Site  Operations;  Notice  of  Floodplain 
Involvement  for  the  Construction  and 
Operation  of  a  12-Inch  Natural  Gas 
Pipeline  In  Los  Alamos  Canyon  at  Los 
Alamos  National  Laboratory,  Los 
Alamos,  NM 

agency:  National  Nuclear  Security 
Administration,  Office  of  Los  Alamos 
Site  Operations,  Department  of  Energy. 
ACTION:  Notice  of  floodplain 
involvement. 

summary:  The  National  Nuclear 
Security  Administration  (NNSA).  Office 
of  Los  Alamos  Site  Operations  at  the 
Department  of  Energy  (DOE),  plans  to 
grant  an  easement  to  the  Public  Service 
Company  of  New  Mexico  (PNM)  to 
construct,  operate,  and  maintain  a 
15,000  foot.  12-inch  diameter  natural 
gas  transmission  line  on  DOE-owned 
land  at  Los  Alamos  National  Laboratory 
(LANL).  The  new  gas  line  would  begin 
at  an  existing  valve  station  at  the  bottom 
of  Los  Alamos  Canyon,  cross  under  the 
streambed  to  avoid  encroaching  on 
wetlands,  and  continue  upstream  for 
about  two  miles.  The  gas  line  would 
then  cross  back  under  the  stream  to 
connect  with  an  existing  gas  line.  The 
proposed  easement  would  be  50  feet 
wide  and  would  parallel  an  existing 
electric  power  line.  Portions  of  the  gas 
line  will  be  constructed  in  the  100-year 
floodplain  of  Los  Alamos  Canyon,  as 
identified  in  the  location  map. 

In  accordance  with  10  CFR  part  1022. 
NNSA  has  prepared  a  floodplain/ 


wetland  assessment  and  will  perform 
this  proposed  action  in  a  maimer  so  as  . 
to  avoid  or  minimize  potential  harm  to 
or  within  the  affected  floodplain. 
DATES:  Comments  are  due  to  the  address 
below  no  later  than  July  12,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Elizabeth  Withers, 
Department  of  Energy,  National  Nuclear 
Security  Administration,  Office  of  Los 
Alamos  Site  Operations,  528  35th  Street, 
Los  Alamos,  NM  87544,  or  submit  them 
to  the  Mail  Room  at  the  above  address 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday.  Written 
comments  may  also  be  sent 
electronically  to:  emthers®doeal.gov  or 
by  facsimile  to  (505)  667-9998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Milton  West,  Department  of  Energy. 
National  Nuclear  Security 
Administration,  Albuquerque 
Operations  Office,  P.O.  Box  5400, 
Building  388,  Albuquerque,  New 
Mexico  87185-5400.  Telephone  (505) 
845-4452.  facsimile  (505)  284-7191. 
For  further  information  on  General 
DOE  Floodplain  Environmental  Review 
Requirements,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance,  EH-42, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington  DC  20585-0119.  Telephone 
(202)  586-4600  or  (800) 472-2756. 
facsimile  (202)  586-7031. 
SUPPLEMENTARY  INFORMATION:  In  August 
2001,  NNSA  considered  a  proposal  for 
constructing  a  new  12-inch  natural  gas 
pipeline  to  provide  additional  natural 
gas  capacity  to  Los  Alamos  County  and 
LANL.  A  50-foot  right-of-way  would  be 
cleared  along  the  length  of  the  easement 
to  facilitate  construction  and  operation 
of  the  gas  line.  The  proposed  project 


would  be  located  at  the  bottom  of  Los 
Alamos  Canyon  parallel  to  an 
intermittent  stream  and  along  an 
existing  electric  power  line.  Stream 
crossings  would  be  accomplished  by 
tiumeling  under  the  streambed  to  avoid 
wetland  areas.  Portions  of  the  gas  line 
construction  would  occur  in  the  100- 
year  floodplain.  The  floodplain/ 
wetlands  assessment  will  discuss 
engineering  best  management  practices 
that  will  be  implemented  to  control 
erosion  and  sedimentation  from  the 
construction  activities.  Construction  of 
the  gas  pipeline  would  begin  in  the 
spring  of  2003  and  be  completed  in 
approximately  six  months. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022),  NNSA 
has  prepared  a  floodplain/wetland 
assessment  for  this  action,  which  is 
available  by  contacting  Elizabeth 
Withers  at  the  previously  identified 
addresses,  phone  and  facsimile 
numbers.  The  floodplain/wetland 
assessment  is  available  for  review  at  the 
EKDE  Reading  Room  at  the  Los  Alamos 
Outreach  Center,  1619  Central  Avenue, 
Los  Alamos,  NM  87544;  and  the  DOE 
Reading  Room  at  the  Zimmerman 
Library,  University  of  New  Mexico, 
Albuquerque,  NM  87131.  The  NNSA 
will  publish  a  floodplain  statement  of 
findings  for  this  project  in  the  Federal 
Register  no  sooner  than  July  12,  2002. 

Issued  in  Los  Alamos,  NM.  on  )une  20, 
2002. 
E.  Dennis  Martinez, 

Acting  Director.  U.  S.  Department  of  Energy. 
National  Nuclear  Security  Administration, 
Office  of  Los  Alamos  Site  Operations. 
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■tUMQ  COOf  MMt-OI-C 

DEPARTMENT  OF  ENERGY 

Environmental  Management  Slte- 
Speclffic  Advlaory  Board,  Oak  Ridge 
Reeervatlon 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Oak  Ridge.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770]  requires  that 
pubhc  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 

DATES:  Wednesday,  July  10,  2002,  6 

p.m.-9:30  p.m. 

ADDRESSES:  DOE  Information  Center. 

475  Oak  Ridge  Turnpike,  Oak  Ridge, 

TN. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 

Halsey,  Federal  Coordinator, 
Department  of  Energy  Oak  Ridge 
Operations  Office.  P.O.  Box  2001.  EM- 
922,  Oak  Ridge.  TN  37831.  Phone  (865) 
576-4025:  Fax  (865) 576-5333  orE- 
mail:  halseypf&oro.doe.gov. 
SUPPLEMENTARY  MRWMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  the 
Department  of  Energy  and  its  regulators 
in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 
Tentative  Agenda: 

1 .  A  presentation  on  the  Oak  Ridge 
Reservation  Land  Use  Planning  Process 
will  be  provided  by  Ms.  Pat  Parr.  Project 
Manager.  Oak  Ridge  National 
Laboratory. 

2.  Comments  from  the  Deputy 
Designated  Federal  Official  and  Ex- 
officio 

3.  Motions  and  recommendations  for 
consideration  for  Board  approval. 

4.  Public  comment  period 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  Halsey  at  the  address  or 
telephone  niunber  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 


wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the  end  of 
the  meeting. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Information  Resoiuce  Center  at  105 
Broadway.  Oak  Ridge.  TN  between  7:30 
a.m.  and  5:30  p.m.  Monday  through 
Friday,  or  by  writing  to  Pat  Halsey, 
Department  of  Energy  Oak  Ridge 
Operations  Office.  P.O.  Box  2001.  EM- 
922,  Oak  Ridge,  TN  37831,  or  by  calling 
her  at  (865) 576-4025. 

Issued  at  Washington,  DC  on  June  20.  2002. 
Belinda  G.  Hood, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

(PR  Doc.  02-16242  Filed  6-26-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  Noe.  CP97-319-004  and  CP97-315- 

ooq 

ANn  ripeiine  company,  maepenaence 
PIpeHna  Company;  Errata  Nolica 

)une  19.  2002. 

On  June  19,  2002.  the  Commission 
issued  a  notice  of  its  June  26.  2002 
meeting.  Item  No.  C-8  lists  "Docket  No. 
CP97-319-004.  ANR  Pipeline 
Company".  Item  No.  C-6  should  also 
include  Docket  No.  CP97-3 15-006. 
Independence  PipeUne  Company. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  02-16151  Filed  6-26-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  No.  CP02-386-000] 

MDU  Raaourcaa  Group,  Inc.;  Notica  of 
Application 

June  21.  2002. 

Take  notice  that  on  June  12.  2002. 
MDU  Resources  Group,  Inc.(MDU),  918 
East  Divide  Avenue,  Bismarck.  North 
Dakota  58506.  filed  in  Docket  No.  CP02- 
386-000  .  an  application  pursuant  to 
Section  7(f)  of  the  Natural  Gas  Act 
(NGA)  for  a  determination  of  a  service 
area,  a  declaration  that  MDU  qualifies  as 
a  local  distribution  company  (LOG)  and 
a  waiver  of  the  regulatory  requirements 
under  the  NGA  and  the  Natural  Gas 


Policy  Act  (NGPA),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu  and  follow  the  instructions  (call 
(202)  208-2222  for  assistance). 

MDU  requests  a  service  area 
determination  for  the  area  it  serves  in 
Otter  Tail  and  Wilkin  Counties, 
Minnesota,  and  Richland  County,  North 
Dakota  in  order  to  be  able  to  enlarge  or 
extend  its  facilities  for  the  purpose  of 
supplying  increased  market  demands 
without  the  need  to  apply  to  the 
Commission  for  further  authorization. 
MDU  also  requests  a  declaration  that  it 
qualifies  as  an  LDC  in  the  service  area 
to  be  determined  for  the  purposes  of 
section  311  of  the  NGPA.  In  addition, 
MDU  requests  a  waiver  of  the  regulatory 
requirements  ordinarily  applicable  to 
natural  gas  companies  imder  the  NGA 
and  the  NGPA.  It  is  asserted  that  N^U's 
operations  are  almost  entirely  in 
intrastate  commerce,  with  the  exception 
of  a  small  portion  extending  across  the 
Minnesota-North  Dakota  border  in  order 
to  serve  the  Richland  County  market.  It 
is  stated  that  MDU's  services  and  rates 
are  regulated  by  the  Minnesota  Public 
Utilities  Commission  and  the  North 
Dakota  Public  Service  Commission. 

Any  questions  regarding  this 
amendment  should  be  directed  to 
Douglas  W.  Schultz.  Senior  Attorney, 
MDU  Resources  Group.  Inc..  at  (701) 
222-7613. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  July  12,  2002.  file 
with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE. 
Washington.  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
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However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Conunission.  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson.  )r.. 

Deputy  Secretary. 

(FR  Doc.  02-16248  Filed  6-26-02;  8:45  am] 

WLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  No.  EG02-1 56-000,  et  al.] 

Mt.  Camel  Cogen,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Fillnga 

June  20,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Mt.  Carmel  Cbgen,  Inc. 

(Docket  No.  EG02-1 56-000] 

Take  notice  that  on  June  18,  2002,  Mt. 
Carmel  Cogen.  Inc.  (Mt.  Carmel).  a 
Delaware  corporation  with  its  principal 
place  of  business  in  Mount  Carmel. 
Northumberland  County,  Pennsylvania, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission),  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Mt.  Carmel  owns  and  operates  a  45- 
MW  power  generation  facility  located  in 


Mount  Carmel.  Pennsylvania,  (the 
Facility).  Mt.  Carmel  states  that  electric 
energy  produced  from  the  Facility  will 
be  sold  by  Mt.  Carmel  to  the  wholesale 
power  market  in  the  PJM. 
Comment  Date:  July  1 1 .  2002. 

2.  Carthage  Energy,  LLC 

[Docket  No.  ER99-2541-0031 

Take  notice  that  on  June  14.  2002. 
Carthage  Energy  LLC  (Carthage  Energy) 
tendered  a  letter  concerning  its  trieimial 
market  power  review  pursuant  to  an 
order  issued  by  the  Commission  in 
Docket  No.  ER99-2541  on  June  17. 1999 
granting  Carthage  Energy  market-based 
rate  authorization. 

Comment  Date:  July  8,  2002. 

3.  Cleco  Power  LLC,  Cleco  Marketing  & 
Trading  LLC,  Cleco  Evangeline  LLC, 
Perryville  Energy  Partners,  L.L.C., 
Acadia  Power  Partners  LLC 

(Docket  Nos.  ER99-3855-002.  ER99-2300- 

004.  ER99-2928-001,  EROl-1397-002,  and 
•ER  02-1406-001) 

Take  notice  that  on  Jime  17.  2002. 
Cleco  Corporation,  on  behalf  of  its 
public  utility  affiliates,  Cleco  Power 
LLC,  Cleco  Marketing  &  Trading  LLC, 
Cleco  Evangeline  LLC,  Perryville  Energy 
Partners.  L.L.C..  and  Acadia  Power 
Partners  LLC,  tendered  for  filing  a 
combined  notification  of  change  in 
status  and  a  three-year  updated  ^ 

generation  market  analysis  regarding  the 
market-based  rate  schedules  approved 
in  the  following  orders:  Cleco  Power 
LLC,  October  8, 1996,  in  Docket  No. 
ER96-2677-000  for  Cleco  Power's 
predecessor-in-interest  Central 
Louisiana  Electric  Company,  Inc.,  Cleco 
Marketing  &  Trading  LLC,  87  FERC 
62,313  (1999);  Cleco  Evangeline  LLC,  88 
FERC  61,005  (1999);  Perryville  Energy 
Partners,  L.L.C.,  Docket  No.  EROl-1397- 
000,  issued  May  3,  2001;  Acadia  Power 
Partners  LLC.  Docket  No.  ER02-1406- 

000.  issued  May  28,  2002. 
Comment  Date:  July  8,  2002.    . 

4.  American  Electric  Power  Service 
Corporation 

(Docket  Nos.  EROO-2413-007] 

Take  notice  that  on  June  17,  2002, 
American  Electric  Power  Service 
Corporation,  on  behalf  of  the  operating 
companies  of  the  American  Electric 
Power  System  (collectively  AEP)  filed 
proposed  amendments  to  its  Open 
Access  Transmission  Tariff  in 
compliance  with  the  Commission's  May 
16,  2002  Order  in  the  above-referenced 
dockets. 
AEP  requests  an  effective  date  of  June 

1,  2002  for  the  proposed  amendments. 
Copies  of  AEP's  filing  have  been  served 
upon  AEP's  transmission  customers  and 
the  public  service  commissions  of 


Arkansas,  Indiana,  Kentucky.  Louisiana. 
Michigan,  Ohio.  Oklahoma.  Teimessee, 
Texas,  Virginia  and  West  Virginia. 
Comment  Date:  July  8,  2002. 

5.  BP  Energy  Company 

(Docket  No.  EROO-36 14-002] 

Take  notice  that  on  June  17,  2002,  BP 
Energy  Company  tendered  for  filing  an 
updated  market  study  in  compliance 
with  the  Commission's  Order  in  Cleco 
Trading  &  Marketing,  LLC.  et  al..  87 
FERC  (CCH)  161,  311  (1999). 

Comment  Date:  July  8,  2002. 

6.  Southern  Company  Services,  Inc. 

[Docket  No.  ER02-851-0051 

Take  notice  that  on  May  1,  2002, 
Southern  Company  Services.  Inc.,  acting 
as  agent  for  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company.  Mississippi  Power  Company, 
and  Savannah  Electnc  and  Power 
Company  (collectively  Southern 
Companies)  are  filing  informational  data 
inputs  to  the  formula  rate  adopted  by 
Southern  Companies  and  thereby 
establish  updated  charges  for  the  use  of 
their  bulk  transmission  facilities  under 
their  Open  Access  Transmission  Tariff. 
FERC  Electric  Tariff.  Fourth  Revised 
Volume  No.  5. 
Comment  Date:  July  11,  2002. 

7.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1420-002] 

Take  notice  that  on  June  17,  2002.  the 
Southwestern  Electric  Power  Company 
and  Public  Service  Company  of 
Oklahoma,  operating  companies  of  the 
American  Electric  Power  System,  filed  a 
letter  advising  the  Federal  Energy 
Regulatory  Commission  (Commission) 
why  it  should  not  be  ordered  to  join  the 
Resulting  Company  as  stated  in  its 
Order  Conditionally  Accepting 
Proposed  Tariff  Revisions  and  Revised 
Agreement  and  Conforming  Regional 
Transmission  Organization  Status,  99 
FERC  161,250  (2002). 

A  copy  of  the  filing  was  served  upon 
the  parties  on  the  official  Commission 
service  list  in  this  docket. 

Comment  Date:  July  8.  2002. 

8.  Central  Illinois  Generation 

(Docket  No.  ER02- 1688-001] 

Take  notice  that  on  June  14.  2002. 
Central  Illinois  Generation  (CIGI) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  additional  information  to 
support  CIGI's  Application  for  Market- 
Based  Rate  Authority,  Waivers  and 
Acceptance  of  Power  Supply  and 
Interconnection  Agreements  filed  on 
May  1.  2002  in  Docket  No.  ER02-1688- 
000. 
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Comment  Date:  July  5,  2002. 

9.  Progress  Energy  On  behalf  of 
Carolina  Power  ft  Light  Company 

(Docket  No.  ER02-2101-O0O| 

Take  notice  that  on  June  14,  2002, 
Carolina  Power  &  Light  Company 
(CF&L)  tendered  for  filing  a  Service 
Agreement  for  Network  Integration 
Transmission  Service  and  a  Network 
Operating  Agreement  with  The  City  of 
Seneca.  SC.  Service  to  this  Eligible 
Customer  will  be  in  accordance  with  the 
terms  and  conditions  of  the  Open 
Access  Transmission  Tariff  filed  on 
behalf  of  CP&L. 

CP&L  is  requesting  an  effective  date  of 
May  16,  2002  for  this  Service 
Agreement.  A  copy  of  the  filing  was 
served  upon  Seneca,  the  North  Carolina 
Utilities  Commission  and  the  South 
Carolina  Public  Service  Commission. 

Comment  Date:  July  5,  2002. 

10.  Progress  Energy  On  behalf  of 
Carolina  Power  ft  Light  Company 

[Docket  No.  ER02-2101-OO0) 

Take  notice  that  on  Jime  14,  2002, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  a  Service 
Agreement  for  Network  Integration 
Transmission  Service  and  a  Network 
Operating  Agreement  with  The  City  of 
Seneca,  SC.  Service  to  this  Eligible 
Customer  will  be  in  accordance  with  the 
terms  and  conditions  of  the  Open 
Access  Transmission  Tariff  filed  on 
behalf  of  CP&L. 

CP&L  is  requesting  an  effective  date  of 
May  16,  2002  for  this  Service 
Agreement.  A  copy  of  the  filing  was 
served  upon  Seneca,  the  North  Carolina 
Utilities  Commission  and  the  South 
Carolina  Public  Service  Commission. 

Comment  Date:  July  5,  2002. 

11.  Exelon  Generation  Company,  LLC 

(Docket  No.  ER02-2 103-000) 

Take  notice  that  on  June  17,  2002, 
Exelon  Generation  Company,  LLC 
(Exelon  Generation),  submitted  for  filing 
a  power  sales  service  agreement 
between  Exelon  Generation  and  TXU 
Energy  Trading  Company.  LP,  under 
Exelon  Generation's  wholesale  power 
sales  tariff,  FERC  Electric  Tariff  Original 
Volume  No.  2. 

Comment  Date:  July  8.  2002. 

12.  DFL  Energy 

(Docket  No.  ER02-2 104-000] 

Take  notice  that  on  Jime  17,  2002, 
DPL  Energy  (DPLE),  tendered  for  filing 
a  long-term  transaction  agreement  with 
The  Dayton  Power  and  Light  Company. 

Comment  Date:  July  8,  2002. 


13.  Arizona  Public  Service  Company 

(Docket  NO.ER02-2 105-000] 

Take  notice  that  on  June  17,  2002, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  Service  Agreement 
to  provide  point-to-point  transmission 
service  to  Southwest  Transmission 
Cooperative,  Inc.  under  APS"  Open 
Access  Transmission  Tariff. 

A  copy  of  this  filing  has  been  served 
on  Southwest  Transmission 
Cooperative,  Inc.  and  the  Arizona 
Corporation  Commission. 

Comment  Date:  July  8,  2002. 

14.  Arizona  Public  Service  Company 

(Docket  No.  ER02-2106-OOO| 

Take  notice  that  on  June  17,  2002. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  additions  to  the 
Interconnection  and  Operating 
Agreements  under  its  Open  Access  - 
Transmission  Tariff  with  Panda  Gila 
River,  L.P. 

A  copy  of  this  filing  has  been  served 
on  Panda  Gila  River,  L.P.,  the  Western 
Electricity  Coordinating  Council  and  the 
Arizona  Corporation  Commission. 

Comment  Date:  July  8,  2002. 

15.  Southern  California  Edison 
Company 

(Docket  No.  ER02-2 107-000] 

T^e  notice  that  on  June  17,  2002, 
Southern  California  Edison  Company 
(SCE)  filed  an  amendment  to  the  Firm 
Transmission  Service  Agreement 
(Victorville-Lugo/Midway)  between  SCE 
and  M-S-R  Public  Power  Agency,  First 
Revised  Rate  Schedule  FERC  No.  339. 
The  amendment  amends  the  rates  to  be 
charged  to  the  MSR  Public  Power 
Agency  (MSR).  A  copy  of  this 
amendment  has  been  served  on  MSR 
and  the  California  Public  Utilities 
Commission. 

Comment  Date:  July  8,  2002. 

16.  Orion  Power  MidWest,  L.F. 

(Docket  No.  ER02-2 108-000) 

Take  notice  that  on  Jime  17.  2002, 
Orion  Power  MidWest.  L.P.  (Orion 
Power  MidWest)  tendered  for  filing  six 
copies  of  a  First  Revised  Rate  Schedule 
FERC  No.  10  under  Orion  Power 
Midwest's  market-based  rate  tariff, 
between  Orion  Power  MidWest  and 
Duquesne  Light  Company. 

Comment  Date:  July  8,  2002. 

17.  Orion  Power  MidWest,  LP. 

(Docket  No.  ER02-2 109-000] 

Take  notice  that  on  June  17,  2002. 
Orion  Power  MidWest.  L.P.  (Orion 
Power  MidWest)  tendered  for  filing  an 
Original  Service  Agreement  No.  5  under 
Orion  Power  MidWest's  market-based 


rate  tariff,  between  Orion  Power 
MidWest  and  Duquesne  Light  Company. 
Comment  Date:  July  8,  2002. 

18.  Florida  Power  Corporation 

[Docket  Nos.  ER02-21 10-000] 

Take  notice  that  on  June  17,  2002. 
Florida  Power  Corporation  (FPC)  , 

tendered  for  filing  two  notices  of 
cancellation  and  two  revised  service 
agreement  cover  sheets  (collectively. 
Cancellation  Documents)  to  terminate 
two  service  agreements  that  were  filed 
under  previous  versions  of  FPC's  open- 
access  transmission  tariff,  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  6. 
Specifically,  FPC  is  terminating  Service 
Agreement  No.  7  between  FPC  and 
Tampa  Electric  Company  (TECO), 
providing  for  Network  Integration 
Transmission  Service,  that  was  filed  and 
accepted  under  FPC's  FERC  Electric 
Tariff,  Original  Volume  No.  6;  and 
Service  Agreement  No.  52  between  FPC 
and  Seminole  Electric  Cooperative,  Inc. 
(Seminole),  providing  for  Network 
Contract  Demand  Transmission  Service, 
that  was  filed  and  accepted  under  FPC's 
FERC  Electric  Tariff.  First  Revised 
Volume  No.  6.  The  Cancellation 
Documents  are  being  filed  because  FPC 
is  no  longer  providing  transmission 
service  under  the  service  agreements. 

FPC  respectfully  requests  that  the 
Cancellation  Documents  become 
effective  as  of  Jime  18,  2002,  the  day 
after  filing.  Copies  of  the  filing  were 
served  upon  the  Florida  Public  Service 
Commission,  TECO  and  Seminole. 

Comment  Date:  July  8,  2002. 

19.  Public  Service  Company  of  New 
Mexico 

tDocket  No.  ER02-21 1 1-000] 

Take  notice  that  on  June  14,  2002. 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  an  executed 
copy  of  the  Amended  and  Restated 
Agreement  for  Electric  Service  dated 
June  7,  2002  (Agreement),  between  PNM 
and  The  City  of  Gallup.  New  Mexico 
(Gallup).  The  Agreement  which  is  being 
filed  as  Service  Agreement  No.  35  under 
PNM  FERC  Electric  Tariff.  First  Revised 
Volume  No.  3  (Power  and  Energy  Sales 
Tariff),  extends,  modifies  and 
supersedes  in  its  entirety,  the  existing 
Contract  for  Electric  Service  between 
PNM  and  Gallup,  and  sets  forth  the 
terms  and  conditions  under  which  PNM 
will  provide  all  of  the  electric  power 
and  energy  to  Gallup  (other  than 
Gallup's  entitlement  to  an  allocation  of 
federal  hydro-electric  power  or  the 
replacement  thereof  from  Western  Area 
Power  Administration)  to  serve  Gallup's 
McKinley  County,  New  Mexico  electric 
customers,  from  July  1.  2002  through 
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June  30.  2013.  PNM's  filing  is  available 
for  public  inspection  at  its  offices  in 
Albuquerque.  New  Mexico. 

Copies  of  this  filing  have  been  served 
upon  Gallup,  the  New  Mexico  Public 
Regulation  Commission  and  the  New 
Mexico  Attorney  General. 

Comment  Date:  July  5,  2002. 

20.  Kansas  City  Power  ft  Light 
Company 

[Docket  No.  ER02-2 11 2-000] 

Take  notice  that  on  June  17,  2002. 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Facilities  Agreement, 
dated  May  3,  2002  between  Kansas  City 
Power  &  Light  Company(KCPL)  and  the 
city  of  Baldwin  City,  Kansas.  KCPL    . 
proposes  an  effective  date  of  July  1, 
2002  and  requests  any  necessary  waiver 
of  the  Commission's  notice  requirement. 

Comment  Date:  July  8.  2002. 
Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  htip:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-16247  Filed  6-26-02;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommiMion 

[Docket  No.  ELOO-95-061] 

San  Diego  Gas  &  Electric  Company 
California  Independent  System 
Operator  Corporation  Callfomia  Power 
Exchange  Corporation;  Notice  of  Filing 

June  21,  2002. 

Take  notice  that  on  May  28,  2002. 
California  Independent  System  Operator 
Corporation  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  a  compliance  filing 
pursuant  to  the  Commission's  February 
27,  2002  order  issued  in  the  above- 
proceeding. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
wTvw./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  June  28,  2002. 

Linwood  A.  Watson,  Ir., 

Deputy  Secretary. 

|FR  Doc.  02-16249  Filed  6-26-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Sollctting  Comments, 
Protests,  and  Motions  To  Intervene 

June  21,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

h.  Project  No.:  12174-000. 

c.  Date  filed:  May  30,  2002. 

d.  Applicant:  Lexington  Hydro,  LLC. 

e.  Name  and  Location  of  Project:  The 
Lexington  Project  would  be  located  on 
Los  Gatos  Creek,  a  tributary  of  the 
Guadalupe  River  in  Santa  Clara  County. 
California.  The  project  would  be  located 
on  an  existing  dam  owned  by  Pacific 
Water  &  Power.  The  project  would  be 
partially  located  on  lands  owned  by 
Pacific  Water  &  Power. 

f.  Filed  Pursuant  to:"  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith.  President,  Northwest  Power 
Services.  Inc..  P.O.  Box  535.  Rigby.  ID 
83442.  (208)  745-8630,  fax  (208)  745- 
7909. 

h.  FERC  Contact:  Tom  Papsidero. 
(202) 219-2715. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60     . 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filejd  with:  Magalie  R. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426. 
Motions  to  intervene,  protests,  and 
comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  tlie  Commission's  web 
site  under  the  "e-Filing"  link.  Please 
include  the  project  number  (P-12174- 
000)  on  any  comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  use  the  existing 
Lexington  Reservoir,  impounded  by  an 
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existing  810-foot-long.  205-foot-high 
earthfill  dam,  and  having  a  surface  area 
of  450  acres  and  a  storage  capacity  of 
21,430  acre-feet  at  normal  maximum 
water  surface  elevation  645  feet  msl  and 
include:  (1)  A  proposed  powerhouse 
with  a  total  installed  capacity  of  1 
megawatt.  (2)  a  proposed  200-foot-long, 
3.5-foot-diameter  penstock,  (3)  a 
proposed  1 -mile-long,  15  kv 
transmission  line,  and  (4)  appurtenant 
facilities.  The  project  would  operate  in 
a  run-of-river  mode  and  would  have  an 
average  annual  generation  of  8.76  GWh. 

k.  Copies  of  this  filing  are  on  file  with 
the  Conunission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  {call  202-208-2222  for 
assistance). 

1.  Preliminary  Permit — Anyone 
desiring  to  Ble  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  1 20  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  liceiise 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 


o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 

all  capital  letters  the  title  

"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular    - 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  nimiber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE.. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intefvene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtaiiaed  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Wataon.  Jr.. 

Deputy  Secretary. 

[PR  Doc.  02-16250  Filed  6-26-02;  8:45  ami 

MLLMQ  cooe  anr-oi-p 

DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commiaaion 

Notice  of  Ucenae  Amendment  Requeat 
and  Soliciting  Commanta,  Motlona  To 
Intarvana,  and  Prolaata 

June  21.  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Request  for 
License  Amendment. 

b.  Project  No:  2833-086. 

c.  Date  Filed:  April  10.  2002. 

d.  Applicant:  Lewis  County  Public 
Utility  District. 

e.  Name  of  Project:  Cowlitz  Falls 
Hydroelectric  Project 

f.  Location:  The  project  is  located  on 
the  Cowlitz  River  just  below  its 
confluence  with  the  Cispus  River  in 
Lewis  County.  Washington^ 

g.  Filed  Pursuant  to:  18  CFR  4.200. 
h.  Applicant  Contact:  Mr.  David  J. 

Muller,  Lewis  County  Public  Utility 
District.  P.O.  Box  330,  Chehalis,  WA 
98532-0330.  (360)  748-9261. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Erich  Gaedeke  at  (202)  208-0777,  or  e- 
mail  address:  erich.gaedeke%ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  ]u\y  22,  2002. 

All  docimients  (original  and  seven 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.  Washington  DC  20426. 
Please  include  the  project  number  (P- 
2833-086)  on  any  comments  or  motions 
filed. 

k.  Description  of  Request:  The  Lewis 
County  Public  Utility  District  (licensee) 
filed  an  application  to  amend  its 
approved  Fish  and  Wildlife  Mitigation 
Plan  for  the  Cowlitz  Falls  Hydroelectric 
Project.  The  licensee  requests 
Commission  approval  to  modify  its 
Mitigation  Trout  Stocking  Program  in 
Lake  Scanewa  to  better  strike  a  balance 
between  meeting  the  project  mitigation 
catch  rate  and  protecting  Endangered 
Species  Act  listed  species.  The 
Washington  State  Diepartment  of  Fish 
and  Wildlife  has  already  approved  the 
licensee's  proposal. 
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1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Conunission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filii^  refers.  A  copy  of  any  motion' to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Conunents,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 


site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

Linwood  A.  Wataon.  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-16254  Filed  6-26-02:  8:45  ami 

nUJNG  COOE  6717-01-l> 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[ProJ«:t  No.  2000-036  NY] 

Power  Autliority  of  the  State  of  New 
Yorit;  Notice  of  Stte  Vialt 

June  21.  2002. 

On  July  10  and  July  11,  2002,  the 
Office  of  Energy  Projects  Staff  (Staff) 
will  participate  in  an  on-site  visit  of  the 
St.  Lawrence-FDR  Power  Project  on  the 
St.  Lawrence  River  near  Massena,  in  St. 
Lawrrence  County,  New  York.  On  July 
10,  2002,  the  site  visit  will  begin  at  8:30 
a.m.,  meeting  at  the  New  York  Power 
Authority  (NYPA)  Robert  Moses 
Powerhouse.  The  site  visit  conducted  on 
July  11,  2002  is  intended  for  Staff  only, 
to  view  areas  in  the  pi'oject  vicinity  by 
boat.  Staff  will  be  touring  the  project 
vicinity  by  boat  on  July  11,  2002.  Due 
to  public  safety  concerns  and  ex  parte 
limitations.  Staff  will  not  be  able  to 
provide  boating  access  for  others. 

All  interested  parties  and  individuals 
are  welcome  to  attend  the  site  visit  on 
July  10.  2002.  Individuals  interested  in 
participating  in  the  site  tour  on  July  10, 
2002  must  provide  their  own 
transportation.  Those  planning  to  attend 
must  contact  Susan  O'Brien  at  (202) 
219-2840  or  susan.obrien@ferc.gov  no 
later  than  July  5.  2002. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-16251  Filed  6-26-02:  8:45  am) 

nUJNO  CODE  «717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Protect  Nos.  2146-090,82-019,  and  618- 
104— AlabanfMCoon  River  Prefect,  Mitchell, 
Project,  and  Jordan  Projact] 

Alabama  Power  Company;  Notice  of 
Propoaed  Reatricted  Service  Llat  for  a 
Programmatic  Agreement  for 
Managing  Propertlea  Included  in  or 
Eligible  for  Incluaion  in  the  National 
Regiater  of  Hiatorlc  Placea 

June  21,  2002. 

Rule  2010  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 


Rules  of  Practice  and  Procedure 
provides  that,  to  eliminate  unnecessary 
expense  or  improve  administrative 
efficiency,  the  Secretary  may  establish  a 
restricted  service  list  for  a  particular 
phase  or  issue  in  a  proceeding. '  The 
restricted  service  list  should  contain  the 
names  of  persons  on  the  service  list 
who,  in  the  judgment  of  the  decisional 
authority  establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  established. 

The  Commission  staff  is  consulting 
with  the  Alabama  and  Georgia  State 
Historic  Preservation  Officer 
(hereinafter,  SHPOs)  and  the  Advisory 
Council  on  Historic  Preservation 
(hereinafter.  Council)  pursuant  to  the 
Council's  regulations,  36  CFR  part  800, 
implementing  Section  106  of  the 
National  Historic  Preservation  Act,  as 
amended,  (16  U.S.C.  Section  470  f),  to 
prepare  and  execute  a  programmatic 
agreement  for  managing  properties 
included  in,  or  eligible  for  inclusion  in, 
the  National  Register  of  Historic  Places 
at  Project  Nos.  2146,  82.  and  618. 

The  programmatic  agreement,  when 
executed  by  the  Commission,  the 
SHPOs,  and  the  Council,  would  satisfy 
the  Commission's  Section  106 
responsibilities  for  all  individual 
imdertakings  carried  out  in  accordance 
with  the  licenses  until  the  licenses 
expire  or  are  terminated  (36  CFR 
800.13(e]).  The  Conunission's 
responsibilities  pursuant  to  Section  106 
for  the  above  projects  would  be  fulfilled 
through  the  programmatic  agreement, 
which  the  Commission  proposes  to  draft 
in  consultation  with  certain  parties 
listed  below.  The  executed 
programmatic  agreement  would  be 
incorporated  into  any  Orders  issuing 
licenses. 

Alabama  Power  Company,  as  licensee 
for  Project  Nos.  2146,  82,  and  618,  and 
the  Mississippi  Band  of  Choctaw 
Indians,  Jena  Band  of  Choctaw  Indians. 
Chickasaw  Nation,  Poarch  Band  of 
Creek  Indians,  and  the  U.S.  Bureau  of 
Indian  Affairs  have  expressed  an 
interest  in  this  preceding  and  are 
invited  to  participate  in  consultations  to 
develop  the  programmatic  agreement. 

For  purposes  of  commenting  on  the 
programmatic  agreement,  we  propose  to 
restrict  the  service  list  for  the 
aforementioned  projects  as  follows: 
Dr.  Laura  Henley  Dean.  Advisory 

Council  on  Historic  Preservation,  The 

Old  Post  Office  Building,  Suite  803, 

1100  Pennsylvania  Avenue,  NW., 

Washington,  DC  20004. 
Amanda  McBride.  Alabama  Historical 

Commission,  1500  Tower  Building. 


'  18  CFR  Section  385.2010. 
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323  Center  Street,  Little  Rock,  AR 

72201. 
David  Crass,  Georgia  Historic 

Preservation  Division,  156  Trinity 

Avenue  SW.,  Suite  101,  Atlanta,  GA 

30303-1040. 
Christine  Norris,  Tribal  Historic 

Preservation  Officer,  Jena  Band  of 

Choctaw  Indians,  P.O.  Box  14,  Jena, 

LA  71342. 
William  Day,  Tribal  Historic 

Preservation  Officer,  Poarch  Band  of 

Creek  Indians,  128  Olive  St., 

Pineville,  LA  71360. 
Rena  Duncan,  Tribal  Historic 

Preservation  Officer,  Chickasaw 

Nation.  P.O.  Box  1548,  Ada.  OK 

74820. 
Ken  Carleton,  Tribal  Historic 

Preservation  Officer,  Mississippi  Band 

of  ChocUw  Indians,  P.O.  Box  6257, 

ChocUw.  MS  39350. 
Dr.  James  Kardatzke,  Bureau  of  Indian 

Afbirs,  Eastern  Region  Office,  711 

Stewarts  Ferry  Pike,  Nashville,  TN 

37214. 
Kelly  Schaeffer,  6225  Brandon  Avenue, 

Suite  110,  Springfield.  VA  22150. 
Barry  Lovett.  Alabama  Power  Company, 

P.O.  Box  2641,  Birmingham,  AL 

35291. 
John  Harrington,  Esq.,  Office  of 

Solicitor,  Southeast  Regional  Office, 

75  Spring  St.,  SW.,  Suite  304,  Atlanta. 

GA  30303. 

Any  person  on  the  official  service  list 
for  tfaie  above-captioned  proceedings 
may  request  inclusion  on  the  restricted 
service  list,  or  may  request  that  a 
restricted  service  list  not  be  established, 
by  filing  a  motion  to  that  effect  within 
15  days  of  this  notice  date.  In  a  request 
for  inclusion,  please  identify  the 
reasonCs)  why  there  is  an  interest  to  be 
included.  Also  please  identify  any 
concerns  about  Historic  Properties, 
including  Traditional  Cultural 
Properties.  If  Historic  Properties  are  to 
be  identified  within  the  motion,  please 
use  a  separate  page,  and  label  it  NON- 
PUBLIC Information. 

An  original  and  8  copies  of  any  such 
motion  must  be  filed  with  Magalie 
Salas,  the  Secretary  of  the  Commission 
(888  First  Street,  NE.,  Washington,  DC 
20426)  and  must  be  served  on  each 
person  whose  name  appears  on  the 
official  service  list.  If  no  such  motions 
are  filed,  the  restricted  service  list  will 
be  effective  at  the  end  of  the  15  day 
period.  Otherwise,  a  further  notice  will 
be  issued  ruling  on  any  motion  or 
motions  filed  within  the  15  day  period. 
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Unwood  A.  Wataon.  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-16252  Filed  6-26-02:  8:45  am) 

■NJJNO  COM  §717-01-^ 


DEPARTMENT  OF  ENERGY 

FMIeral  Energy  Regulatory 
CoiiHiilaalon 

[Protect  No.  2166-015— Atabama  Black 
Wairior  RIvar  Pro|act] 

AlabMiM  Power  ComfMMiy;  Notice  of 
Propoeed  Reetrlded  Service  LM  tor  a 
ProgramnMlic  Agraement  tor 
Maneging  Propertlea  Inciuded  In  or 
EllgMe  tor  Inchiaion  In  tlte  National 
Regiater  of  HIatoric  Pwoee 

June  21.  2002. 

Rule  2010  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  of  I^ctice  and  Procedure 
provides  that,  to  eliminate  unnecessary 
expense  or  improve  administrative 
efficiency,  the  Secretary  may  establish  a 
restricted  service  list  for  a  particular 
phase  or  issue  in  a  proceeding.^  The 
restricted  service  list  should  contain  the 
names  of  persons  on  the  service  list 
who,  in  the  judgment  of  the  decisional 
authority  estabUshing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  established. 

The  Commission  staff  is  consulting 
with  the  Alabama  State  Historic 
Preservation  Officer  (hereinafter,  SHPO) 
and  the  Advisory  Council  on  Historic 
Preservation  (hereinafter.  Council) 
pursuant  to  the  Council's  regulations,  36 
CFR  part  800,  implementing  Section  106 
of  the  National  Historic  Preservation 
Act,  as  amended,  (16  U.S.C.  Section  470 
f).  to  prepare  and  execute  a 
programmatic  agreement  for  managing 
properties  included  in,  or  eligible  for 
incliision  in,  the  National  Raster  of 
Historic  Places  at  Project  No.  2165-015. 

The  programmatic  agreement,  when 
executed  by  the  Commission,  the  SHPO. 
and  the  Council,  would  satisfy  the 
Commission's  Section  106 
responsibilities  for  all  individual 
undertakings  carried  out  in  accordance 
with  the  license  until  the  license  expires 
or  is  terminated  (36  CFR  800.13[e]).  The 
Commission's  responsibilities  pursuant 
to  Section  106  for  the  Black  Warrior 
River  Project  would  be  fulfilled  through 
the  programmatic  agreement,  which  the 
Commission  proposes  to  draft  in 
consultation  with  certain  parties  listed 
below.  The  executed  programmatic 
agreement  would  be  incorporated  into 
any  Order  issuing  a  license. 

Alabama  Power  Company,  as  licensee 
for  Project  No.  2165,  and  the  Mississippi 
Band  of  Choctaw  Indians,  Jena  Band  of 
Choctaw  Indians.  Chickasaw  Nation, 
Poarch  Band  of  Creek  Indians,  U.  S. 
Forest  Service,  U.S.  Army  Corp  of 


<  18  CFR  Section  385.2010. 


Engineers,  and  the  U.S.  Bureau  of 
Indian  Affairs  have  expressed  an 
interest  in  this  preceding  and  are 
invited  to  participate  in  consultations  to 
develop  the  programmatic  agreement. 
For  purposes  of  commenting  on  the 
programmatic  agreement,  we  propose  to 
restrict  the  service  list  for  the 
aforementioned  projects  as  follows: 

Dr.  Laura  Henley  Dean,  Advisory 

Council  on  Historic  Preservation,  The 

Old  Post  Office  Building,  Suite  803. 

1100  Pennsylvania  Avenue,  NW., 

Washington,  DC  20004 
Amanda  McBride,  Alabama  Historical 

Commission,  1500  Tower  Building. 

323  Center  Street.  Little  Rock.  AR 

72201 
Christine  Norris.  Tribal  Historic 

Preservation  Officer.  Jena  Band  of 

Choctaw  Indians.  P.O.  Box  14.  Jena, 

LA  71342 
William  Day,  Tribal  Historic 

Preservation  Officer,  Poarch  Band  of 
-  Creek  Indians,  128  Olive  St.. 

Pineville,  LA  71360 
Rena  Duncan,  Tribal  Historic 

Preservation  Officer,  Chickasaw 

Nation.  P.O.  Box  1548.  Ada.  OK 

74820 
Ken  Carleton.  Tribal  Historic 

Preservation  Officer,  Mississippi  Band 

of  Choctaw  Indians,  P.O.  Box  6257, 

Choctaw,  MS  39350 
Dr.  James  Kardatzke,  Bureau  of  Indian 

Affairs,  Eastern  Region  Office,  711 

Stewarts  Ferry  Pike,  Nashville,  TN 

37214 
Robert  Pasquill,  United  States  Forest 

Service.  2946  Chestnut  St., 

Montgomery,  AL  36107-3010 
Elrand  Denson,  United  States  Forest 

Service,  2946  Chestnut  St., 

Montgomery,  AL  36107-3010 
Michael  Eubanks,  United  States  Army 

Corp  of  Engineers,  109  Saint  Joseph 

St.,  Mobile,  AL  36628 
Charles  Gault,  Esq.,  Office  of  Solicitor, 

530  Gay  St.,  Room  308,  Knoxville,  TN 

37918 
Kelly  Schaeffer,  6225  Brandon  Avenue. 

Suite  110,  Springfield,  VA  22150 
Barry  Lovett,  Alabama  Power  Company, 

P.O.  Box  2641,  Birmingham,  AL 

35291 

Any  person  on  the  official  service  list 
for  the  above-captioned  proceeding  may 
request  inclusion  on  the  restricted 
service  list,  or  may  request  that  a 
restricted  service  list  not  be  established, 
by  filing  a  motion  to  that  effect  within 
15  days  of  this  notice  date.  In  a  request 
for  inclusion,  please  identify  the 
reason(s)  why  there  is  an  interest  to  be 
included.  Also  please  identify  any 
concerns  about  Historic  Properties, 
including  Traditional  Cultural 
Properties.  If  Historic  Properties  are  to 
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be  identified  within  the  motion,  please 
use  a  separate  page,  and  label  it  NON- 
PUBLIC Information. 

An  original  and  8  copies  of  any  such 
motion  must  be  filed  with  Magalie 
Salas.  the  Secretary  of  the  Coitimission 
(888  First  Street.  NE.,  Washington,  DC 
20426)  and  must  be  served  on  each 
person  whose  name  appears  on  the 
official  service  list.  If  no  such  motions 
are  filed,  the  restricted  service  list  will 
be  effective  at  the  end  of  the  15  day 
period.  Otherwise,  a  further  notice  will 
be  issued  ruling  on  any  motion  or 
motions  filed  within  the  15  day  period. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-16253  Filed  6-26-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RM98-1-000] 

Ragulatlona  Governing  Off-the-Record 
Communicatlona;  Public  Notice 

lune  21.  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 


of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 


requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010.  18  CFR  385.2010. 

Exempt  off-the-record 
commimications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6.  made  under  18  CFR 
385.2201(e){l){v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
commimications  recently  received  in 
the  Office  of  the  Secretary.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  The  documents  may  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS'*  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 


Exempt 

Docket  No. 

Date  filed 

Presenter  or  requester 

1   Project  No  1354-000    

6-11-02 
6-11-02 
6-12-02 
6-12-02 
6-17-02 
6-18-02 
6-18-02 
6-18-02 

Brandy  Bradford. 

2  Project  No  1354-000             

Karen  Miller. 

3  Project  No  1494-032                    

Edward  B.  Leinbach. 

4  Project  No  1494-237/240  and  241  

Steve  Naugle. 

5  Project  No.  2342-000 

Gail  Miller. 

6  Project  No  2342-000 

Olivia  Romano  (Nicholas  Jayjack). 

7.  Project  No.  2342-000  

8.  Docltet  No.  CP01-57-000  

Ed  Woodmff  (Nicholas  Jayjack). 
William  Lavarco  (Joel  Zipp). 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-16255  Filed  6-2&-02;  8:45  am] 

BILIJNG  COOE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  Nos.  RM01-12-000  atal.] 

Errata  Notice 

)une  19.  2002. 

In  the  matter  of:  RMOl-1 2-000.  RTOl-99- 
000,  001.  002  and  003,  RTOl-95-000.  001 
and  002.  RTOl-86-000,  001  and  002,  RTOl- 
2-000.  001,  002  and  003.  RT01-98-000; 
Electric  Market  Design  and  Structure. 
Regional  Transmission  Organizations,  New 


York  Independent  System  Operator,  Inc., 
Bangor  Hydro-Electric  Company,  PJM 
Interconnection,  L.L.C..  and  PJM 
Interconnection,  L.L.C. 

The  "Notice  of  Request  for  Comments 
on  Timeline  and  Report  by  the 
Northeast  Independent  System 
Operators  on  Seams  Resolution"  issued 
June  18,  2002,'  needs  to  be  corrected  as 
follows: 

In  the  caption.  Midwest  Independent 
System  Operator,  Docket  No.  RTOl-87- 
000  and  Alliance  Companies,  Docket 
No.  EL02-65-000  should  be  deleted  and 
Electric  Market  Design  and  Structure, 


<  The  "Notice  of  Request  for  Comments  on 
Timeline  and  Report  by  the  Northeast  Independent 
System  Operators  on  Seams  Resolution"  issued  on 
June  18.  2002.  is  scheduled  to  be  published  in  the 
FedM-al  Regifter  on  Tuesday,  June  25,  2002. 


Docket  No.  RMOl-1 2-000.  should  be 
added. 

In  the  first  paragraph,  the  fourth  and 
fifth  sentences  should  read  as  follows: 
"The  Federal  Energy  Regulatory 
Commission  requested  that  these 
independent  system  operators 
incorporate  the  views  of  the  state 
commissions  and  affected  stakeholders 
into  the  seams  resolution  plan.  Toward 
this  end,  the  Federal  Energy  Regulatory 
Commission  advised  the  independent 
system  operators  to  coordinate  their 
efforts  with  the  state  commissions  and 
affected  stakeholders." 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  02-16246  Filed  6-26-02:  8:45  am) 

BNJJNO  coot  STir-OI-P 


43310 


Federal  Register/ Vol.  67,  No.  124 /Thursday.  June  27,  2002 /Notices 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0115;  FRL-7183-2] 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establish  a  Toleiance  fora  Certain 
Pesticide  Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-2002-0115,  must 
be  received  on  or  before  July  29.  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
OPP-2002-0115  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dani  Daniel.  Registration  Support 
Branch.  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460:  telephone  number:  (703) 
305-5409;  e-mail  address: 
daniel.dani@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manulactiuer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  ol  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

3?53? 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 


(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.html.  a 
beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0115.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
coounent  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket  ID 


number  OPP-2002-0115  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket®epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
pPP-2002-0115.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 


Federal  Register /Vol.  67.  No.  124 /Thursday,  June  27,  2002 /Notices 


43311 


E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/ or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed   ~ 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  17,2002. 

Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFbCA.  The  summary  of  the  petition 
was  prepared  by  Sygenta  Crop 
Protection  Inc.  and  represents  the  view 
of  Sygenta.  EPA  is  publishing  the 
petition  summary  verbatim  without 
editing  it  in  any  way.  The  petition 
summary  announces  the  availability  of 


a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

PP0F6142 

EPA  has  received  a  pesticide  petition 
(0F6142)  from  Syngehta  Crop  Protection 
Inc.,  P.O.  Box  18300,  Greensboro,  NC 
27419-8300  proposing,  pursuant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180,  by  establishing  a  tolerance  for 
residues  of  thiamethoxam  and  its 
metabolite  in  or  on  the  raw  agricultural 
commodity  com  forage  at  0.10  parts  per 
million  (ppm);  com  stover  at  0.05  ppm; 
and  popcorn,  com  grain  and  sweet  com 
(kernal  and  cob  with  husk  removed)  at 
0.02  ppm.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
■  this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  mles  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  primary 
metabolic  pathways  of  thiamethoxam  in 
plants  (com,  rice,  pears,  and  cuciunbers) 
were  similar  to  those  described  for 
animals,  with  certain  extensions  of  the 
pathway  in  plants.  Parent  compound 
and  CGA-322704  were  the  major 
residues  in  all  crops.  The  metabolism  of 
thiamethoxam  in  plants  and  animals  is 
understood  for  the  purposes  of  the 
proposed  tolerances.  Parent 
thicunethoxam  and  the  metabolite, 
CGA-322704,  are  the  residues  of 
concern  for  tolerance  setting  purposes. 

2.  Analytical  method.  Syngenta  Crop 
Protection  Inc.  has  submitted  practical 
analytical  methodology  for  detecting 
and  measuring  levels  of  thiamethoxam 
in  or  on  raw  agricultural  commodities. 
The  method  is  based  on  crop  specific 
cleanup  procedures  and  determination 
by  liquid  chromatography  with  either 
ultraviolet  (UV)  or  mass  spectroscopy 
(MS)  detection.  The  limit  of  detection 
(LOD)  for  each  analyte  of  this  method  is 
1.25  nemogram  (ng)  injected  for  samples 
analyzed  by  UV  and  0.25  ng  injected  for 
samples  analyzed  by  MS,  and  the  limit 
of  quantitation  (LOQ)  is  0.005  ppm  for 
milk  and  juices  and  0.01  ppm  for  all 
other  substrates. 

3.  Magnitude  of  residues.  A  residue 
program  was  performed  for 
thiamethoxam  used  as  a  seed  treatment 
for  com.  Seed  was  treated  at  label  rates 
of  100  to  450  (maximum)  grams  of 


thiamethoxam  per  100  kilograms  of 
seed.  A  3X  exaggerated  rate  trial  was 
also  conducted  to  determine  the 
magnitude  of  the  residue  in  processed 
field  com  commodities. 

Thirty-six  field  trials  were  conducted 
in  19  states  representing  typical  com 
growing  areas  of  the  United  States, 
including  21  field  com.  12  sweet  com, 
and  3  popcorn  field  trials.  There  were 
no  detectable  residues  (<:0.01  ppm)  of 
either  thiamethoxam  or  the  major 
metabolite  in  any  grain,  ear  or  field  com 
processed  fraction.  The  maximum 
residues  in  animal  feed  commodities 
were  0.09  ppm  in  forage  and  0.03  ppm 
in  stover  (total  thiamethoxam 
equivalents). 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  oral  LDso 
for  thiamethoxam  in  the  rat  is  1,563 
milligrams/kilogram  body  weight  (mg/ 
kg  bwt).  The  acute  dermal  LDso  of 
thiamethoxam  is  >2,000  mg/kg  bwt. 
Thiamethoxam  is  non-toxic  at 
atmospheric  concentrations  of  3.72  mg/ 
L.  Thiamethoxam  is  minimally  irritating 
to  the  eye,  non-irritating  to  skin  and  is 
not  a  dermal  sensitizer. 

In  an  acute  neurotoxicity  screening 
study  in  rats  (OPPTS  870.6200),  the  no 
observed  adverse  effect  level  (NOAEL) 
was  100  mg/kg/day  with  a  NOAEL  of 
500  mg/kg/day  based  on  drooped 
palpebral  closure,  decrease  in  rectal 
temperature  and  locomotor  activity  and 
increase  in  forelimb  grip  strength  (males 
only).  At  higher  dose  levels,  mortality, 
abnormal  body  tone,  ptosis,  impaired 
respiration,  tremors,  longer  latency  to 
first  step  in  the  Open  field,  crouched 
over  posture,  gait  impairment,  hypo- 
arousal,  decreased  number  of  rears, 
uncoordinated  landing  during  the 
righting  reflex  test,  slight  lacrimation 
(females  only)  and  higher  mean  average 
input  stimulus  value  in  the  auditory 
startle  response  test  (males  only). 

2.  Genotoxicty.  In  gene  mutation 
studies  with  S.  typhimurium  and  E.  coli 
(OPPTS  870.5100  and  870.5265,  there 
was  no  evidence  of  gene  mutation  when 
tested  up  to  5.000  ^g/plate  and  there 
was  no  evidence  of  cytotoxicity. 

In  a  gene  mutation  study  with  Chinese 
hampster  V79  cells  at  hypoxemthine 
guanine  phophoribosyi  transferase 
(HGPRT)  focus  (OPPTS  870.5300).  there 
was  no  evidence  of  of  gene  mutation 
when  tested  up  to  the  solubility  limit. 

In  a  Chinese  hampster  ovary  (CHO) 
cell  cytogenetics  study  (OPPTS 
870.5375).  there  was  no  evidence  of 
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chromosomal  aberrations  when  tested 
up  to  cytotoxic  or  solubility  limit 
concentrations. 

An  in  vivo  mouse  bone  marrow 
micronucleus  study  (OPPTS  870.5395) 
was  negative  when  tested  up  to  levels  of 
toxicity  in  whole  animals:  however,  no 
evidence  of  target  cell  cytotoxicity. 

An  unscheduled  DNA  synthesis 
(UDS)  assay  (OPPTS  870.5550)  was 
negative  when  tested  up  to  precipitating 
concentrations. 

3.  Reproductive  and  developmental 
toxicity.  A  prenatal  developmental 
study  in  the  rat  (OPPTS  870.3700) 
resulted  in  maternal  and  developmental 
NOAELs  of  30  mg/kg/day  and  200  mg/ 
kg/day,  respectively.  The  maternal 
lowest  observed  adverse  effect  level 
(LOAEL)  is  200  mg/kg/day  based  on 
decreased  body  weight,  body  weight 
gain  and  food  consimiption.  The 
developmental  LOAEL  was  750  mg/kg/ 
day  based  on  decreased  fetal  body 
weight  and  an  increased  incidence  of 
skeletal  anomalies. 

A  prenatal  developmental  study  in 
the  rabbit  (OPPTS  870.3700)  resulted  in 
maternal  and  developmental  NOAELs  of 
50  mg/kg/day.  The  maternal  and 
developmental  LOAEL  is  150  mg/kg/ 
day.  The  maternal  LOAEL  is  based  on 
maternal  deaths,  hemorrhagic  discharge, 
decreased  body  weight  and  food  intake 
dxuing  the  dosing  period.  The 
developmental  LOAEL  is  based  on 
decreased  fetal  body  weights,  increased 
incidence  of  post-implantation  loss  and 
a  slight  increase  in  the  incidence  of  a 
few  skeletal  anomolies/variations. 

In  a  reproduction  and  fertility  effects 
study  in  rats  (OPPTS  870.3800)  the 
parental/systemic  NOAEL  is  1.84 
(males),  202.06  (females)  mg/kg/day;  the 
reproductive  NOAEL  is  0.61  (males), 
202.06  (females)  mg/kg/day:  and  the 
offspring  NOAEL  is  61.25  (males),  79.20 
(females)  mg/kg/day.  The  parental/ 
systemic  LOAEL  is  61.25  (males),  not 
determined  (females)  mg/kg/day  based 
on  increased  incidence  of  hyaline 
change  in  renal  tubules  in  FO  and  Fl 
males.  The  reproductive  LOAEL  is  1.84 
(males),  not  determined  (females)  mg/ 
kg/day  based  on  increased  incidence 
and  severity  of  tubular  atrophy  observed 
in  testes  of  the  Fl  generation  males.  The 
offspring  LOAEL  is  158.32  (males), 
202.06  (females)  mg/kg/day  based  on 
reduced  body  weight  gain  during  the 
lactation  period  in  all  litters. 

4.  Subchronic  toxicity.  A  90-day  oral 
toxicity  study  in  rats  (OPPTS  870.3100) 
resulted  in  a  NOAEL  of  1.74  (males), 
92.5  (females)  mg/kg/day.  The  LOAEL  is 
17.64  (male).  182.1  (female)  mg/kg/day 
based  on  increased  incidence  of  hyaline 
change  of  renal  tubules  epithelium 
(males),  fatty  change  in  adrenal-gland  of 


females,  liver  changes  in  females,  all  at 
the  LOAEL.  A  90-day  oral  toxicity 
study  in  mice  (OPPTS  870.3100) 
resulted  in  an  NOAEL  of  1.41  (males). 
19.2  (females)  mg/kg/day.  The  LOAEL 
was  14.3  (male)  231  (female)  mg/kg/day 
based  on  increased  incidence  of 
hepatocellular  hypertrophy.  At  higher 
dose  levels:  Decrease  in  body  weight 
and  body  weight  gain,  necrosis  of 
individual  hepatocytes.  pigmentation  of 
Kupffer  cells,  and  lymphocytic 
infiltration  of  the  liver  in  both  sexes: 
slight  hematologic  effects  and  decreased 
absolute  and  relative  kidney  weights  in 
males:  and  ovarian  atrophy,  decreased 
ovary  and  spleen  weights  and  increased 
liver  weights  in  females. 

In  a  9oi-day  oral  toxicity  study  in  dogs 
(OPPTS  870.3150).  the  NOAEL  is  8.23 
(males),  9.27  (females)  mg/kg/day.  The 
LOAEL  is  32.0  (male).  33.9  (female)  mg/ 
kg/day  based  on  slightly  prolonged 
prothrombin  times  and  decreased 
plasma  albumin  and  A/G  ration  (both 
sexes):  decreased  calcium  levels  and 
ovary  weights  and  delayed  maturation 
in  the  ovaries  (female):  decreased 
cholesterol  and  phospholipid  levels, 
testis  weights,  spermatogenesis,  and 
spermatic  giant  cells  in  testes  (male). 

In  a  28-day  dermal  study  in  rats 
(OPPTS  870.3200).  the  NOAEL  was  250 
(male).  60  (female)  mg/kg/day.  The 
LOAEL  was  1,000  (male),  250  (female) 
mg/kg/day  based  on  increased  plasma 
glucose,  triglyceride  levels,  and  alkaline 
phosphatase  activity  and  inflanunatory 
cell  infiltration  in  the  liver  and  necrosis 
if  single  hepatocytes  in  females  and 
hyaline  change  in  renal  tubules  and  a 
very  slight  reduction  in  body  weight  in 
males.  At  higher  dose  levels  in  females, 
chronic  tubular  lesions  in  the  kidneys 
and  inflammatory  cell  infiltration  in  the 
adrenal  cortex  were  observed. 

In  a  subchronic  neurotoxicity 
screening  study  in  rats  (OPPTS 
870.6200),  the  NOAEL  was  95.4  (male), 
216.4  (female)  mg/kg/day,  both  at 
highest  dose  tested.  The  LOAEL  was  not 
determined.  No  treatment  related 
observations  at  any  dose  level.  LOAEL 
was  not  achieved.  May  not  have  been 
tested  at  sufficiently  high  dose  levels: 
however,  a  new  study  is  not  required 
because  the  weight  of  the  evidence  from 
other  toxicity  studies  indicates  no 
evidence  of  concern. 

5.  Chronic  toxicity.  In  a  chronic 
toxicity  study  in  dogs  (OPPTS 
870.4100),  the  NOAEL  was  4.05  (male), 
4.49  (female)  mg/kg/day.  The  LOAEL 
was  21.0  (male),  24.6  (female)  mg/kg/ 
day  based  on  increase  of  creatinine  in 
both  sexes,  transient  decrease  in  food 
consumption  in  females,  and  occasional 
increase  in  urea  levels,  decrease  in  ALT. 


and  atrophy  of  seminiferous  tubules  in 
males. 

In  a  mouse  carcinogenicity  study 
(OPPTS  870.4200),  the  NOAEL  was  2.63 
(m^le).  3.68  (female)  mg/kg/day.  The 
LOAEL  was  63.8  (male),  87.6  (female) 
mg/kg/day  based  on  hepatocyte 
hypertrophy,  single  cell  necrosis, 
inflammatory  cell  infiltration,  pigment 
deposition,  foci  of  cellular  alteration, 
hyperp.lasia  of  kupffer  cells  and 
increased  mitotic  activity,  also  an 
increase  in  the  incidence  of 
hepatocellular  adenoma  (both  sexes).  At 
higher  doses,  there  was  an  increase  in 
the  incidence  of  hepatocelluar 
adenocarcinoma  (both  sexes)  and  the 
niunber  of  animals  with  multiple 
tumors,  evidence  of  carcinogenicity. 

In  a  combined  chronic 
caricinogenicity  study  in  rats  (OPPTS 
870.4300),  the  NOAEL  was  21.0  (male). 
50.3  (female)  mg/kg/day.  The  LOAEL 
was  63.0  (male),  255  (female)  mg/kg/day 
based  on  increased  incidence  of 
lymphocytic  infiltration  of  the  renal 
pelvis  and  chronic  nephro{%thy  in 
males  and  decreased  body  weight  gain, 
slight  increase  in  the  severity  of 
hemosiderosis  of  the  spleen,  foci  of 
celliUar  alteration  in  liver  and  chronic 
tubular  lesions  in  kidney  in  females.  No 
evidence  of  carcinogenicity. 

In  a  hepatic  cell  proliferation  study  in 
mice,  the  NOAEL  was  16  (male).  20 
(female)mg/kg/day.  The  LOAEL  was  72 
(male).  87  (female)  mg/kg/day  based  on 

Eroliferative  activity  of  hepatocytes.  At 
igher  dose  levels,  increases  in  absolute 
and  relative  liver  weights,  speckled 
liver,  heptocellular  glycogenesis/fatty 
change,  heptocellular  necrosis, 
apoptosis  and  pigmentation  were 
observed. 

In  a  28-day  feeding  study  to  assess 
replicative  DNA  synUiesis  in  the  male 
rat,  the  NOAEL  was  711  mg/kg/day.  The 
LOAEL  was  not  established. 
Immunohistochemical  staining  of  liver 
sections  bom  control  and  high  dose 
animals  for  proliferating  cell  nuclear 
antigen  gave  no  indication  for  a 
treatment  related  increase  in  the  fraction 
of  DNA  syntesizing  hepatocytes  in  S- 
phase.  CGA293343  did  not  stimulate 
hepatocyte  cell  proliferation  in  male 
rats. 

In  a  special  study  to  assess  liver 
biochemistry  in  the  mouse,  the  NOAEL 
was  17  (male),  92  (female)mg/kg/day. 
The  LOAEL  was  74  (male),  92  (female) 
mg/kg/day  based  on  marginal  to  slight 
increases  in  absolute  and  relative  liver 
weights,  a  slight  increase  in  the 
microsomal  protein  content  of  the 
livers,  moderate  increases  in  the 
cytochrome  P450  content,  slight  to 
moderate  increases  in  the  activity  of 
several  microsomal  enzymes,  slight  to 
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moderate  induction  of  cytosolic 
glutathionw  S-transfersase  activity. 
Treatment  did  not  affect  peroxisomal 
fatty  acid  B-oxidation. 

6.  Animal  metabolism.  The 
metabolism  of  thiamethoxam  in  rats  and 
livestock  animals  is  adequately 
understood.  The  residues  of  concern 
have  been  determined  to  be  parent 
thiamethoxam  and  its  metabolite  (N-(2- 
chloro-thiazol-5-ylmethyl)-N'  methyl-N'- 
nitro-guanidine. 

7.  Metabolite  toxicology.  For  risk 
assessment  purposes,  residues  of  the 
metabolite  corrected  for  molecular 
weight  are  considered  to  be 
toxicologically  equivalent  to  parent 
thiamethoxam. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Permanent 
tolerances  have  been  established  (40 
CFR  180.565)  for  the  combined  residues 
of  the  insecticide  thiamethoxam,  3-[(2- 
chloro-5-thiazolyl)  methyl]  tetrahydro-S- 
methyl-N-nitro-4H-l  ,3.5-oxadiazin-4- 
imine  and  its  metabolite  (N-(2-chloro- 
thiazol-5-ylmethyl)-N'-methyl-N'-nitro- 
guanidine).  in  or  on  a  variety  of  RACs 
at  levels  ranging  from  0.02  ppm  to  1.5 
ppm  (including  barley,  canola,  cotton, 
sorghum,  wheat,  cucurbit  vegetables, 
fruiting  vegetables,  pome  fruits  and 
livestock  commodities).  Pending 
tolerances  include  coffee,  grapes, 
raisins,  grape  juice,  pecans,  peanut 
nutmeats.  peanut  hay.  com  grain,  sweet 
com  (kemal  with  husk  removed),  pop 
com.  com  forage  and  stover,  head  and 
stem  brassica,  leafy  brassica  greens  and 
leafy  vegetables. 

i.  Food — a.  Acute  risk'.  The  acute 
dietary  exposure  evaluation  (food  only) 
for  thiamethoxam  {CGA-293343)  was 
based  on  a  point  residue  (highest 
average  field  trial  residue  value)  DEEM 
acute  analysis.  This  assessment  was 
based  on  a  Monte  Carlo  analysis  (1,000 
iterations)  and  utilized  an  acute 
endpoint  of  100  mg/kg-bw/day  (acute 
neurotoxicity  study).  Residue  values  for 
thiamethoxam  (CGA-293343)  and  its 
corresponding  acid  metabolite  (CGA- 
322704)  were  compiled  using  data  from 
field  trial  studies.  For  those  field  trial 
samples  which  had  non-detectable 
residues,  a  value  of  i  the  statistically 
derived  limit  of  detection  (i  sLOD)  was 
used.  Non-nursing  infants  (<1  year  old) 
were  the  most  sensitive  subpopulation 
with  a  total  exposure  of  0.42%  of  the 
acute  reference  dose  (aRfD).  The  next 
most  sensitive  subpopulation  was  all 
infants  <1  year  old)  with  an  exposure  of 
0.37%  of  the  aRfD.  Acute  exposure  for 
the  U.S.  population  was  0.12%  of  the 
aRfD  at  the  gg.g'*'  percentile  of  exposure. 
Therefore,  it  is  expected  that  the 
proposed  tolerances  for  com 


commodities  will  have  minimal  impact 
on  acute  dietary  risk  and  that  the 
aggregate  exposure  will  not  exceed 
100%  of  the  acute  Rfl). 

b.  Chronic  and  lifetime  risk.  For  the 
chronic  and  lifetime  exposure 
assessments,  all  of  the  DEEM'^  inputs 
including  residue  and  percent  of  otip 
treated  (%CT)  for  currently  registered 
uses  were  from  EPA's  August  28,  2000 
dietary  exposure  assessment  on 
thiamethoxam  (DP  Barcode  D268606, 
PC  Code  060109).  For  these 
assessments,  the  1996-1998  CSFII  was 
used  and  %CT  value  for  apples  was  2%. 
All  residue  data  were  from  field  trials 
where  thiamethoxam  was  applied  at  the 
maximum  intended  use  rate  and  the 
samples  were  harvested  at  the  minimum 
pre-harvest  interval  (PHI)  to  obtain 
maximimi  expected  residues.  All  values 
from  the  EPA  "baseline"  assessment 
assumed  one-half  limit  of  quantitation  (i 
LOQ)  for  all  non-detects  in  the  field  trial 
samples. 

c.  Chronic  risk.  The  chronic  dietary 
exposure  from  food  use  indicated  that 
chronic  dietary  exposure  from  food 
utilizes  3.5%  of  the  chronic  RfD  for  the 
U.S.  population  and  7.9%  of  the  chronic 
RfD  for  children  1-6  years  old.  Addition 
of  com  field  trial  residues  to  the 
assessment  caused  a  negligible  increase 
in  chronic  exposiu«  (0.1%  for  the  U.S. 
population  and  0.3%  for  children  1-6 
years  old).  Therefore,  the  proposed 
tolerances  for  com  commodities  will 
have  minimal  impact  on  chronic  dietary 
risk  and  that  the  aggregate  exposure  will 
not  exceed  100%  of  the  chronic  RfD. 

d.  Lifetime  risk.  Results  from  the 
lifetime  dietary  exposure  analysis  (food 
only)  show  that  there  are  acceptable 
safety  margins  with  respect  to  chronic 
exposures  incurred  by  die  dietary 
consumption  of  thiamethoxam-treated 
commodities,  including  com.  Lifetime 
exposures  to  the  U.S.  population  (48 
states,  all  seasons)  resulted  in  a  value  of 
8.13  X  10-^  which  represents  81.3%  of 
the  lifetime  risk  limit  of  1  x  lO* This 
represents  a  slight  increase  (2.1%)  in  the 
lifetime  risk  of  7.92  x  10-'  (79.2%) 
associated  with  currently  registered  uses 
of  thiamethoxam. 

ii.  Drinking  water.  EPA  used  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS)  to 
estimate  pesticide  concentrations  in 
surface  water  and  SCI-GROW,  which 
predicts  pesticide  concentrations  in 
ground  water.  None  of  these  models 
include  consideration  of  the  impact 
processing  (mixing,  dilution,  or 
treatment)  of  raw  water  for  distribution 
as  drinking  water  would  likely  have  on 
the  removal  of  pesticides  from  the 
source  water.  The  primary  use  of  these 
models  by  the  Agency  at  this  stage  is  to 


provide  a  coarse  screen  for  sorting  out 
pesticides  for  which  it  is  highly  unlikely 
that  drinking  water  concentrations 
would  ever  exceed  human  health  levels 
of  concern.  Based  on  the  SCI-GROW  and 
PRZM/EXAMS  models,  EPA  calculated 
that  estimated  environmental 
concentrations  (EECs)  of  thiamethoxam 
at  the  highest  use  rate  of  0.125  pound 
active  ingredient  per  acre  (lb  a. i. /acre) 
are  1.94  parts  per  billion  (ppb)  for  acute 
and  chronic  exposure  to  ground  water 
and  8  ppb  and  0.6  ppb  for  acute  an^ 
chronic  exposure,  respectively,  to 
surface  water.  Based  on  both  field  and 
laboratory  data,  Syngenta  predicts  that 
the  potential  exposure  to  ground  water 
is  much  lower  than  that  predicted  by 
the  conservative  SCI-GROW  model.  EPA 
determined  EECs  are  used  for 
comparison  to  drinking  water  levels  of 
comparison  (DWLOC). 

a.  Acute  risk.  Acute  drinking  water 
levels  of  comparison  were  calculated 
based  on  an  acute  populated  adjusted 
dose  (aPAD)  of  0.1  mg/kg/day.  For  the 
acute  assessment,  the  non-nursing 
infants  (<1  year  old)  subpopulation 
generated  the  lowest  acute  DWLOC  of 
approximately  996  ppb.  EPA  has 
determined  that  the  surface  water  acute 
EEC  is  8  ppb  and  the  ground  water  EEC 
is  1.94  ppb.  Since  the  surface  water 
value  is  greater  than  the  ground  water 
value,  the  surface  water  value  will  be 
used  for  comparison  piuposes  and  will 
protect  for  any  concerns  for  groimd 
water  concentrations.  Since  the  acute 
DWLOC  of  996  ppb  is  considerably 
higher  than  the  acute  EEC  of  8  ppb,  EPA 
should  not  have  a  concern  for  acute  risk 
to  either  surface  or  ground  water. 

b.  Chronic  risk.  Chronic  drinking 
water  levels  of  comparison  were 
calculated  based  on  a  chronic  populated 
adjusted  dose  (cPAD)  of  0.0006  mg/kg/ 
day.  For  the  chronic  assessment,  the 
non-nursing  infants  subpopulation 
generated  the  lowest  chronic  DWLOC  of 
approximately  5.5  ppb.  EPA  has 
determined  that  the  surface  water 
chronic  EEC  is  0.6  ppb  and  the  ^ound 
water  EEC  is  1.94  ppb.  Since  the  ground 
water  value  is  greater  than  the  surface 
water  value,  the  ground  water  value  will 
be  used  for  comparison  purposes  and 
vdll  protect  for  any  concerns  for  surface 
water  concentrations.  Since  the  chronic 
DWLOC  of  5.5  ppb  is  higher  than  .the 
chronic  EEC  of  1.94  ppb,  EPA  should 
not  have  a  concern  for  chronic  risk  to 
either  surface  or  ground  water. 

c.  Cancer  risk.  Based  on  currently 
registered  uses  for  thiamethoxam,  EPA 
has  determined  a  drinking  water  level  of 
comparison  for  cancer  (cancer  DWLOC) 
of  2.14  ppb  based  upon  a  2%  market 
share  for  apples.  Based  on  the  addition 
of  the  proposed  com  seed  treatment  use. 
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the  cancer  DWLOC  would  be  2.12  ppb. 
representing  only  a  minimal  change.  At 
the  currently  registered  maximum  use 
rate  of  0.125  lb.  a.i./acre  per  growing 
season.  EPA  has  used  the  SCI-GROW 
model  to  predict  a  ground  water  EEC  of 
1.94  ppb;  therefore,  the  cancer  DWLOC 
(2.12  ppb)  is  not  exceeded.  For  the 
proposed  com  seed  treatment  uses,  the 
maximum  use  rate  on  a  per  acre  basis 
is  0.123  lb  active  ingredient.  This 
maximum  rate  (0.123  lb)  would  be 
applicable  only  to  field  com  and  would 
represent  only  0.18%  of  all  com  acres 
grown.  Ninety-seven  percent  of 
thiamethoxam  treated  com  (5.4%  of  all 
com  acres  grown)  will  be  planted  with 
a  maximum  rate  on  a  per  acre  basis  of 
0.070  lbs  a.i.  per  acre.  Using  EPA 
determined  input  values,  the  SCI-GROW 
model  predicts  an  EEC  of  1.90  ppb  for 
the  0.123  lb  rate  and  an  EEC  of  1.08  ppb 
for  the  0.070  lb  rate.  Neither  of  these 
EECs  (1.90  or  1.08  ppb)  exceeds  the 
cancer  DWLOC  (2.12  ppb). 

The  SCI-GROW  model  uses  extremely 
conservative  assumptions.  However, 
even  when  using  the  conservative  SQ- 
GROW  model,  it  can  be  concluded  that 
the  proposed  com  seed  treatment  use  of 
thiamethoxam  presents  a  negligible  risk 
concern  for  exposure  through  drinking 
water. 

2.  Non-dietary  exposure. 
Thiamethoxam  is  not  currently 
registered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
thiamethoxam  and  other  substances  that 
have  a  common  mechanism  of  toxicity 
has  also  been  considered. 
Thiamethoxam  belongs  to  a  new 
pesticide  chemical  class  known  as  the 
neonicotinoids.  There  is  no  reliable 


information  to  indicate  that  toxic  effects 
produced  by  thiamethoxam  would  be 
cumulative  with  those  of  any  other 
chemical  including  another  pesticide. 
Therefore,  Syngenta  believes  it  is 
appropriate  to  consider  only  the 
potential  risks  of  thiamethoxam  in  an 
aggregate  risk  assessment. 

£.  Safety  Detemunation 

1.  U.S.  population.  Syngenta 
concludes,  as  described  above,  that 
there  is  reasonable  certainty  that  no 
harm  to  the  U.S.  population  will  result 
from  aggregate  acute  or  chronic  dietary 
exposure  to  thiamethoxam  residues 
including  the  proposed  tolerances  for 
com  commodities. 

2.  Infants  and  children.  Syngenta 
concludes,  as  described  above,  that 
there  is  reasonable  certainty  that  no 
harm  to  infants  and  children  will  result 
from  aggregate  acute  or  chronic 
exposure  to  thiamethoxam  residues 
including  the  proposed  tolerances  for 
com  commodities. 

F.  International  Tolerances 

There  are  no  codex  NiRLs  established 
for  residues  of  thiamethoxam  on  com 
commodities. 

[FR  Doc.  02-16276  Filed  6-26-02;  8:45  ami 
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Cartxyfuran;  Racetpt  of  ApplicatkNi  for 
Emargancy  Exampllon,  Sollcttation  of 
Public  Commant 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  EPA  has  received  a  specific 
exemption  request  from  the  Louisiana 
Department  of  Agriculture  and  Forestry 
to  use  the  pesticide  carbofuran  (CAS  No. 
1563-6&-2)  to  treat  up  to  100,000  acres 
of  rice  to  control  the  rice  weevil. 
Because  this  application  for  an 
emergency  exemption  program  involves 
the  use  of  a  chemical  which  has  been 
the  subject  of  a  Special  Review  by  EPA 
under  40  CFR  part  154,  EPA  is  soliciting 
public  comment  on  the  exemption. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0124.  must  be 
received  on  or  before  July  2,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0124  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Rosenblatt,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460;  telephone  nimiber:  (703) 
308-9366;  fax  number:  (703)  308-5433; 
e-mail  address:  rosenblatt.dan9epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Appiy  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  petition  EPA  for 
emergency  exemption  under  section  18 
of  FIFRA.  Potentially  affected  categories 
and  entities  may  include,  but  are  not 
limited  to: 


Categories 


State  government 


r4AICS  codes 


9241 


Examples  of  potentially  affected  entities 


State  agencies  that  petition  EPA  for  section  18  pesticide  exemption 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  regulated.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
Unit  n.  U  you  have  any  questions 
r^arding  the  applicability  of  this  action 


to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that  ■ 
might  be  available  electronically,  from 
the  EPA  Intemet  Home  Page  at  http:// 
urww.epa.gov/.  To  access  this 
dociunent.  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 


and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  docimient  under  the 
"Federal  Register — Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0124.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
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Information  <CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
.holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  conunents  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0124  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs . 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  nmnber  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described  in 
Unit  I.C.3.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Avoid  the  use  of 
special  characters  and  any  form  of 
encryption.  Electronic  submissions  will 
be  accepted  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  ID  number  OPP-2002-0124. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 


CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or  , 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

Under  section  18  of  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (HFRA)  (7  U.S.C.  136p),  at  the 
discretion  of  the  Administrator,  a 
Federal  or  State  agency  may  be 
exempted  from  any  provision  of  FIFRA 
if  the  Administrator  determines  that 
emergency  conditions  exist  which 
require  the  exemption.  Louisiana 
Department  of  Agriculture  and  Forestry 
has  requested  the  Administrator  to  issue 
a  specific  exemption  for  the  use  of 
carbofuran  on  rice  to  control  the  rice 
weevil.  Information  in  accordance  with 
40  CFR  part  166  was  submitted  as  part 
of  this  request. 


In  the  emergency  exemption 
application,  the  Applicant  asserts  that 
rice  producers  in  Louisiana  do  not  have 
adequate  alternatives  to  control  the  rice 
weevil  and  that  carbofuran  is  the  only 
material  that  can  be  applied  at  this  point 
in  the  growing  season  that  will  control 
this  pest.  The  rice  weevil  has 
historically  been  an  important  pest  for 
rice  producers.  The  Applicant  estimates 
that  yield  losses  of  20  to  40%  will  be 
experienced  if  this  pest  is  not  controlled 
by  the  requested  emergency  program. 
The  Applicant  asserts  that  there  are 
weaknesses  and  limitations  for  the 
alternative  control  measures  that  require 
use  of  carbofuran  this  growing  season. 
In  the  past,  granular  carbofuran  was 
commonly  applied  to  control  this  pest 
in  water-seeded  rice.  However,  it  is  no 
longer  registered  for  this  use.  The  use  of 
granular  carbofuran,  generally,  was 
canceled  following  an  agreement 
between  FMC  Corporation,  the 
chemical's  manufacturer,  and  EPA  in 
1991.  For  rice,  use  was  permitted  to 
continue  imtil  August  1999,  after  which 
distribution,  sale,  and  use  of  existing 
stocks  labeled  for  rice  were  not 
permitted. 

Since  the  cancellation  of  granular 
carbofuran,  EPA  has  registered 
alternative  chemicals  for  insect  control 
on  rice.  Notably,  an  alternative  rice 
weevil  product  called  fipronil  (trade 
name.  Icon)  was  approved  by  EPA  in 
1998.  Fipronil  is  a  contact  and  ingestion 
insecticide  that  can  be  applied  early  in 
the  growing  season  to  control  rice 
weevils. 

The  main  reason  that  the  Applicant 
believes  this  exemption  is  warranted  is 
the  imexpected  and  novel  efficacy 
failure  of  fipronil  in  many  fields  that 
were  treated  this  year  with  that 
chemical.  The  efficacy  issues  connected 
to  fipronil's  performance  this  year  in 
rice  are  believed  to  be  connected  with 
high  levels  of  hydrpgen  sulfide  gas 
which  are  building  up  in  fields  due  to 
the  presence  of  straw  and  stubble  from 
the  previous  year's  rice  crop.  The 
breakdown  of  this  organic  material 
under  anaerobic  conditions  (this 
involves  water-seeded  rice)  is  believed 
to  interfere  with  the  performance  of 
fipronil.  The  high  level  of  organic 
material  in  the  fields  is  connected  to 
reduced  or  no-till  soil  management 
practices. 

The  AppUcant  also  indicated  that 
weather  and  equipment  issues  have 
prevented  growers  from  using  other 
attemative  controls  this  year.  Total  yield 
loss  estimates  projected  by  the 
Applicant  range  from  $6.6  to  $13.2 
miUion. 

The  Applicant  proposed  to  make  no 
more  than  one  application  of  a  granular 
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carbofuran  product  that  contains  3% 
active  ingredient  to  100,000  acres  of  rice 
in  Louisiana.  The  proposed  application 
rate  called  for  15  to  20  pounds  of 
product  per  acre  (or  0.45  to  0.60  pound 
active  ingredient  pet  acre).  Treatments 
may  occur  following  permanent  flood  of 
the  rice  fields,  but,  at  minimiun,  60  days 
prior  to  harvest. 

Because  EPA  received  additional 
information  from  the  Applicant  in  the 
days  following  the  receipt  of  this 
request  which  heightened  the  urgency 
of  this  emergency  exemption 
application  6t)m  the  standpoint  of  the 
growers,  the  Agency  has  already 
authorized  a  limited  niunber  of  rice 
producers  who  are  currently 
experiencing  a  high  level  of  pest 
infestation  as  a  result  of  efficacy  foilure 
following  treatments  of  Icon  (fipronil)  to 
make  treatments  under  this  exemption. 
Specifically,  on  June  19,  2002,  EPA 
issued  a  section  18  authorization  which 
permits  6.000  pounds  of  carbofuran 
active  inpedient  to  be  applied  to  10,000 
acres  of  rice.  The  authorization  limits 
treatments  to  those  fields  which  were 
first  treated  with  fipronil,  but  where, 
nonetheless,  high  levels  of  pest 
problems  now  exist.  Information  on  this 
exemption  request,  including  the  June 
19  authorization,  is  available  at  the 
Docket.  Since  granular  carbofuran  is 
generally  cancelled  at  this  time,  another 
important  bctor  that  impacts  the  scope 
of  this  exemption  is  the  level  of 
available  product.  At  this  time,  existing 
stocks  of  granular  carbofuran  coiild 
permit  treatment  to  2,500  acres  of  rice. 
New  product  would  have  to  be 
maniuactured  for  treatment  of  the 
additional  7,500  acres.  Carbofuran  is 
believed  to  be  the  only  alternative 
chemical  means  of  control  at  this  point 
in  the  growine  season. 

EPA^  decision  to  permit  treatments  of 
carbofuran  for  this  use  relates  only  to 
growers  able  to  certi^  that  they 
experienced  performance  failure 
connected  to  the  use  of  fipronil.  In 
addition,  EPA  anticipates  that  soil 
management  practices  will  be  adopted 
that  diminish  the  likelihood  of 
hydrogen  sulfide  build  up  in  future 
growing  seasons.  Therefore,  EPA  does 
not  anticipate  that  this  emergency  will 
be  repeated. 

EPA  has  decided  to  open  a  shortened 
comment  period  and  solicit  input  and 
comments  bom  the  public  for  a  5  day 
period.  In  general,  the  length  of  a 
comment  period  on  an  emergency 
exemption  application  is  15  days. 
However.  EPA  is  shortening  this 
comment  period  to  five  days  due  to  the 
limited  time  available  to  consider  this 
request  in  light  of  the  typical  harvest 
period  for  rice  in  Louisiana  and  also  a 


label  provision  for  this  use  that  requires 
a  60  day  pre-harvest  interval.  Because  of 
these  factors,  EPA  determined  that  a  15 
day  comment  period  was  not  possible 
for  this  request. 

The  Agency  is  specifically  seeking 
input  from  the  public  and  stakeholders 
on  the  scope  and  use  terms  of  this 
exemption  connected  to  the  acres  that 
might  be  treated  but  for  which  there  is 
currently  no  available  product.  In 
particular,  due  to  the  product 
availability  issues  mentioned  above,  a 
further  determination  related  to  the 
remaining  7,500  acres  is  needed.  The 
public  comments  will  help  EPA 
determine  whether  the  exemption 
should  be  revised  to  limit  it  to  the  2,500 
acres  or  maintained  up  to  the  10,000 
acre  limit. 

In  order  to  obtain  the  greatest  amount 
of  input  from  this  shortened  comment 
period.  EPA  is  direcdy  contacting 
sevOTal  key  affected  stakeholders  in 
advance  of  this  Federal  SegMar 
publication.  In  addition,  EPA  is 
preparing  a  general  notification  plan  to 
ensure  that  stakeholders  are  informed 
about  this  solicitation  for  comments. 

The  Agency  will  review  and  consider 
all  comments  received  during  the 
comment  period  in  determining 
whether  to  maintain  the  exemption  as 
granted  on  June  19,  2002  or  modify  the 
specific  exemption  such  that  use  is 
limited  to  the  2,500  acres  currently 
being  treated  with  available  product. 

Lilt  of  Subject* 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  June  24,  2002. 
Debra  Edwards, 

Acting  Director,  Registration  Division.  Office 

of  Pesticide  Programs. 

(FR  Doc.  02-16265  Filed  6-24-02;  3:07  pm] 


FEDERAL  MARITIME  COMMISSION 

Node*  of  AgraamantCa)  RIad 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street. 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  2057?. 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011528-021. 


Title:  Japan/United  States  Eastboimd 
Freight  Conference. 

Parties: 
American  President  Lines,  Ltd., 
Hapag-Uoyd  Container  Linie, 
GmbH, 

Kawasaki  Kisen  Kaisha.  Ltd., 
Mitsui  O.S.K.  Lines,  Ltd., 
A.P.  MoUer-Maersk  Sealand, 
Nippon  Yusen  Kaisha, 
Onent  Overseas  Container  Line 

Limited, 
P&O  Nedlloyd  B.V., 
P&O  Nedlloyd  Limited, 
Wallenius  Wilhelmsen  Lines  AS. 
Synopsis:  The  proposed  agreement 

amendment  extends  the  suspension  of 

the  conference  for  another  six  months, 

through  January  31,  2003. 

Dated:  June  21,  2002. 

By  Order  of  the  Federal  Maritime 
Cominission. 
Bryant  L.  VauBrakle, 
Secretary. 

(FR  Doc.  02-16172  Filed  6-26-02;  8:45  am] 
saisto  oooc  sno-ei-p 


FEDERAL  MARITIME  COMMISSION 
iTr 


The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  15837N. 

Name:  Air  Sea  Containers,  Inc. 

Address:  2749  NW  82nd  Avenue, 
Miami.  FL  33122. 

Date  Revoked:  May  12.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17180F. 

Name:  American  Logistic  Co.  Inc. 

Address:  10840  Warner  Avenue.  Suite 
205.  Fountain  Valley.  CA  92708. 

Date  Revoked:  May  23.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  10743NF. 

Name:  Edward  M.  Jones  &  Company, 
Inc. 

Address:  2580  South  156th, 
Transiplex  Bldg.  A,  Room  105,  Seatac, 
WA  98158. 

Date  Revoked:  May  1 7,  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 
.    License  Number:  16426N. 

Name:  First  Express  International 
Corp. 
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Address:  148-36  Guy  R.  Brewer  Blvd., 
Suite  200.  Jamaica,  NY  11434. 

Date  Revoked:  May  25,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17200F. 

Name:  Global  Forwarding  Corp. 

Address:  10420  NW  37th  Terrace, 
Miami,  FL  33178. 

Date  Revoked:  May  12,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4297F. . 

Name:  Latin  American  Brokers,  Inc. 

Address:  1150NW  72nd  Avenue, 
#420,  Miami.  FL  33126. 

Date  Revoked:  May  25,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15102N. 

Name:  Oceanic  Cargo,  Inc. 

Address:  10050  NW  116th  Way,  Suite 
15,  Medley.  FL  33178. 

Date  Revoked:  May  15,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  605  3N. 

Name:  Sino-Am  Marine  Company, 
Inc. 

Address:  601  East  Linden  Avenue. 
Linden,  NJ  07036. 

Date  Revoked:  May  25,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3610NF. 

Name:  Sorenna. 

Address:  3051  E.  Maria  Street,  Rancho 
Dominguez,  CA  90221. 

Date  Revoked:  May  25,  2002. 


Reason:  Failed  to  maintain  valid 
bonds. 

License  Number;  15030N. 

Name:  Super  Container  Line,  Inc. 

Address:  2801  NW  74th  Avenue, 
Suite  223,  Box  49,  Miami,  FL  33122. 

Date  Revoked:  May  12,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4144F. 

Name:  Trade  Management  Services, 
Inc. 

Address:  3105  Silby  Memorial  Hwy., 
Eagan,  MN  55121. 

Date  Revoked:  May  23,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  16237N. 

Name:  Trans-Union  Container  Line, 
Inc. 

Address:  5250  W.  Century  Blvd., 
Suite  312,  Los  Angeles,  CA  90045. 

Date  Revoked:  Jime  6,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15460N. 

Name:  Trident  Line  Corp. 

Address:  1200  Fuller  Road,  Linden, 
NJ  07036. 

Date  Revoked:  May  12,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  137781^. 

Name:  Triton  Shipping  Co.,  Inc. 

Address:  8081  NW  67th  Street. 
Miami.  FL  33166. 

Date  Revoked:  May  25,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 


License  Number:  2308F. 

Name:  United  Van  Lines 
International,  Inc. 

Address:  One  United  Drive,  Fenton, 
MO  63026. 

Date  Revoked:  May  31.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17354N. 

Name:  VVingar  Logistics  Inc. 

Address:  9690  Telstar  Avenue,  Suite 
207,  El  Monte.  CA  91731. 

Date  Revoked:  May  25,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto. 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

[FR  Doc.  02-16207  Filed  6-26-02;  8:45  am] 
8a.UNG  COOE  6790-01-P 


FEDERAL  MARITIME  COMMiSSION 

Ocean  Tranaportatlon  Intarmadiary 
Licenae;  Raiaauancea 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
515. 


License  No. 

Name/address 

Date  reissued 

13354N  

14568F  

16267N  

15097N 

Binex  Line  Corp.,  21818  S.  Wilmington  Avenue,  Suite  404,  Long  Beach,  CA  90810  _ 

Districargo,  Inc.,  8015  NW  29th  Street,  Mianfii.  FL  33122 

Trident  Transport,  International,  Inc.,  215  West  Diehl  Road,  Naperville,  IL  60563 

United  Globe  Caroo  Inc    2142  NW  99th  Avenue  Miami  FL  33172     

May  17,  2002. 
May  1.2002. 
April  12,  2002. 
May  12,  2002. 

Sandra  L.  Kusumoto. 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

(FR  Doc.  02-16206  Filed  6-26-02;  8:45  am] 
WLUNG  COOE  6730-01-P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Tranaportatlon  Intermediary 
Licanaa  Applicanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 


as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Trimex  Group,  Incorporated  dba 
Trimex,  Logistics,  Inc.  &  Trimex 
International,  Inc.,  28312  Industrial 
Blvd.,  Suite  C,  Hayward,  CA  94545. 
Officers:  Kab  Young  Lee,  Vice 
President,  (Qualifying  Individual); 
Edward  S..  Park.  Ftesident. 


Societe  Monegasque  de  Transports 
Mari times,  (Somotransma)  dba  Uni 
Container  Line  (UCL).  14  Avenue 
Crovetto,  98000  Monaco.  Officers: 
Claudie  Ballestra,  Manager, 
(Qualifying  Individual);  Edmond 
Ruelle,  Administrator. 

Intertech  Associates  (Atlantic)  LLC,  dba 
I.  T.  Logistics,  52  Poplar  Avenue,  Fair 
Haven,  NJ  07704.  Officers:  Yong  Zhao. 
Vice  President,  (Qualifj'ing 
Individual);  John  Knapp,  President. 

Benison  Trans,  Corp.,  325  W.  38th 
Street,  #202,  New  York,  NY  10019. 
Officers:  Inho  Cho,  President, 
(Qualifying  Individual);  OK  Y.  Kim, 
Secretary. 

American  Global  Forwarding,  LLC,  125 
NE.,  9th  Street,  Miami,  FL  33132. 
Officers:  Richard  G.  Rovirosa, 
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Managing  Partner.  (Q  alifying 
Individual);  Frank  V.  Kovirosa, 
Managing  Partnf^r. 
ACX  Logistics.  Inc..  9133  S.  La  Cienega 
Blvd..  #260.  Inglewood.  CA  90301. 
Officer.  Tsu-VVei  Lin,  President, 
(Qualifying  Individual) 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

VSH-United  (U.S.A.)  L.L.C..  8055  N.W. 
77th  Court.  Suite  #3.  Medley.  PL 
33166.  Officers:  )eanine  M.  Liong-A- 
San.  Office  Manager,  (Qualifying 
Individual).  Patrick  Healy,  Manager. 

Universal  Logistics  Inc..  145-32  157th 
Street.  Jamaica,  NY  11434.  Officers: 
Ming  Wong.  President,  (Qualifying 
Individual). 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary 
Applicants 

LCL  America  Inc.,  29  Burgess  Drive, 
Glendale  Heights,  IL  60139.  Officers: 
Kathleen  A.  Marston.  Vice  President, 
(Qualifying  Individual):  Clayton  D. 
Lyman.  President. 

Dated:  lune  21.  2002. 
Bryant  L.  VanBralde, 
Spcretary. 

IFR  Doc.  02-16205  Filed  6-26-02:  8:45  am) 
MUmO  COOK  CTSO-OI-P 


FEDERAL  RESERVE  SYSTEM 

Chang*  in  Bank  Control  Noticaa; 
Acquisition  of  Stiaraa  of  Bank  or  Bank 
Holding  Companloa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  11, 
2002. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Vice 
President)  90  Hennepin  Avenue, 
Miimeapolis,  Minnesota  55480-0291: 

1.  The  R.J.  Doomek  Trust  and  R.J. 
Doomek,  as  an  individual  and  trustee  of 


the  trust.  Wolf  Point.  Montana;  to  gain 
control  of  Western  Holding  Company  of 
Wolf  Point.  Wolf  Point,  Montana,  and 
thereby  indirectly  gain  control  of 
Western  Bank  of  Wolf  Point.  Wolf  Point. 
Montana. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consiuner 
RcgLlat.on  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Frederick  K.  Freeman,  Betty  J. 
Freeman.  Suzanne  L.  McQuaid.  Amy  C. 
Schreck,  and  Bellevue  Square  Managers 
I  Limited  Partnership.  Bellevue. 
Washington,  to  retain  voting  shares  of 
First  Mutual  Bancshares.  Inc..  Bellevue, 
Washington,  and  thereby  indirectly 
retain  voting  shares  of  First  Mutual 
Bank.  Bellevue.  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System.  lune  21.  2002. 
Rob«rt  deV.  FrierMn. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-16213  Filed  6-26-02;  8:45  am) 
MLUNQ  COOK  aiO-OI-t 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  AcqulsltkHis  by,  and 
Msrgara  of  Bank  Holding  ComfMnlas 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanlung  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanlung  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  22,  2002. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  First  Delta  Bankshares.  Inc.. 
Blytheville,  Arkansas;  to  acquire  100 
percent  of  the  voting  shares  of  Bank  of 
Trumann,  Trumann,  Arkansas. 

2.  Mid-Missouri  Bancshares.  Inc., 
Springfield,  Missouri;  to  acquire  22.25 
percent  of  the  voting  shares  of  Central 
States  Bancshares,  Inc.,  Springfield, 
Missouri,  and  thereby  indirectly  acquire 
voting  shares  of  Webb  City  Bank,  Webb 
City.  Missouri. 

3.  Tri-County  Bancshares.  Inc., 
Beecher  City.  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
State  Bank  of  Beecher  City.  Beecher 
City.  Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198-0001: 

1.  Nebraska  Bankshares,  Inc.,  Famam, 
Nebraslia:  to  retain  12.7  percent  and  to 
acquire  an  additional  .3  percent  ,  for  a 
total  of  13  percent  of  the  voting  shares 
of  Stockmens  Financial  Corporation, 
Rapid  City,  South  Dakota,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  Security  First  Bank,  Sidney, 
Nebraska;  BW  Holdings,  Inc.,  Castle 
Rock,  Colorado;  and  BankWest,  Castle 
Rock,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  21.  2002. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  02-16212  Filed  6-26-02;  8:45  ami 

BIUJNG  COOC  6210-01-a 


FEDERAL  RESERVE  SYSTEM 

[DockM  No.  R-1124] 

Privacy  Act  of  1974;  Nottea  of 
Amandmant  of  Systam  of  Racorda 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice:  amendment  of  one 
system  of  records. 

summary:  In  accordance  with  the 
Privacy  Act.  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  is 
publishing  notice  of  the  amendment  of 
one  system  of  records,  entitled  SCF- 
Survey  of  Consumer  Finances  (BGFRS- 
20).  We  invite  public  conunent  on  this 
amended  system  of  records. 
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DATES:  Comments  must  be  received  on 
or  before  July  29,  2002. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1124,  may  be 
mailed  to  Ms.  Jennifer  J.  Johnson. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551  or  mailed  electronically  to 
regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  the  Board's 
mail  room  between  8:45  a.m.  and  5:15 
p.m.  weekdays  and  to  the  security 
control  room  outside  of  those  hours. 
The  mail  room  and  the  security  control 
room  are  accessible  from  the  Eccles 
Building  courtyard  entrance,  located  on 
20th  Street  between  Constitution 
Avenue  and  C  Street,  NW.  Comments 
may  be  inspected  in  Room  MP-500 
between  9  a.m.  and  5  p.m.  on  weekdays 
pursuant  to  §  261.12,  except  as  provided 
in  §261.14.  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.12  and  261.14. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Kennickell,  Project  Director, 
Division  of  Research  and  Statistics  (202/ 
452-2247);  or  Elaine  M.  Boutilier, 
Managing  Senior  Counsel,  Legal 
Division  (202/452-2418),  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 
For  users  of  the  Teleconmiunications 
Device  for  the  Deaf  (TDD)  only,  contact 
202/263-4869. 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  amending  its  system,  of  records  for  the 
Survey  of  Consumer  Finances  (SCF),  to 
reflect  the  change  in  the  independent 
contractor  used  to  conduct  the  survey 
and  to  update  the  description  of  the 
records  maintained  in  the  system.  This 
system  of  records  contains  statistical 
information  regarding  a  periodic  (every 
three  years)  survey  that  the  Board  has 
sponsored  since  1983  to  obtain 
information  on  the  current  state  of  U.S. 
households'  finances.  Approximately 
5000  households  voluntarily  agree  to 
respond  to  a  siuvey  questionnaire, 
which  is  administered  through  a 
detailed  interview,  conducted  either  in 
person  or  by  telephone  at  the 
convenience  of  the  participant.  The 
names  and  addresses  of  each  participant 
are  confidential,  and  extraordinary  steps 
are  taken  to  uncouple  the  identities  of 
the  participants  £rom  the  information 
they  provide.  The  data  collected  provide 
a  representative  picture  of  what 
Americans  own — from  houses  and  cars  " 
to  stocks  and  bonds — how  and  how 
much  they  borrow  and  how  they  bank. 

In  accordance  with  5  U.S.C.  552a(r],  a 
report  of  this  amended  system  of 


records  is  being  filed  with  the  Chair  of 
the  House  Committee  on  Government 
Reform  and  Oversight,  the  Chair  of  the 
Senate  Committee  on  Govenmiental 
Affairs,  and  the  Office  of  Management 
and  Budget.  This  new  system  of  records 
will  become  effective  on  August  1,  2002, 
without  further  notice,  unless  the  Board 
publishes  a  notice  to  the  contrary  in  the 
Federal  Register. 

BGFRS-20 

SYSTEM  name: 

SCF — Siuvey  of  Consumer  Finances. 

SECURTTY  classification: 

None. . 

SYSTEM  L0CAT10N(S): 

(1)  National  Opinion  Research  Center 
at  the  University  of  Chicago  (NORC), 
155  East  60th  Street,  Chicago,  IL  60637. 

(2)  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  &  C  Streets,  NW, 
Washington,  DC  20551. 

CATEGORIES  OF  iNOmOUALS  COVERED  BY  THE 
SYSTEM: 

Every  three  years  begiiming  in  1983, 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  has  sponsored  a 
survey  of  U.S.  households  to  obtain 
information  on  the  current  state  of 
households'  finances.  For  each  instance 
of  the  survey,  a  national  sample  of 
approximately  10,000  households  is 
selected  using  two  statistical  sampling 
procedures.  Approximately  5,000 
households  voluntarily  agree  to 
participate  in  a  detailed  interview, 
which  is  conducted  either  in  person  or 
by  telephone  at  the  convenience  of  the 
participant. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  NORC,  the  independent  contractor 
for  survey  data  collection,  holds  three 
types  of  files: 

(a)  Answers  given  by  survey 
participants  in  the  course  of  the 
administration  of  the  survey 
questionnaire.  No  identifying 
information  is  included  in  this  category. 

(b)  Answers  given  by  interviewers  to 
questions  about  the  administration,  or 
attempted  administration,  of  the  survey 
interview,  and  answers  given  by 
interviewers  to  questions  about  the  area 
around  the  sample  addresses.  No 
identifying  information  is  included  in 
this  category. 

(c)  A  control  file  containing  the  name, 
address,  other  identifyipg  or  locating 
characteristics  of  members  of  the  survey 
sample,  and  technical  information 
describing  survey  participation. 

(2)  The  Board  holds  five  types  of  files: 
(a)  All  information  included  in  (l)(a) 

and  (l)(b). 


(b)  A  control  file  containing  general 
geographic  characteristics  and  technical 
information  describing  stirvey 
participation.  No  identifying 
information  is  included  in  this  category. 

(c)  For  a  part  of  the  survey  sample, 
information  from  statistical  records 
derived  from  individual  tax  returns, 
including  a  social  security  number  but 
containing  no  other  identifying 
information. 

(d)  Files  of  information  matched  to 
the  survey  data  by  high-level 
characteristics,  such  as  general  location, 
occupation,  banking  market,  etc.  No 
identifying  information  is  included  in 
this  category. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  225a  and  15  U.S.C.  1601 
note. 

PURPOSE(S): 

,    The  data  in  the  system  described  as 
(l)(a)  imder  "Categories  of  records  in 
the  system"  provide  a  basis  for  the 
statistical  analysis  of  consumer  financial 
status  and  behavior.  All  other 
information  in  the  system  is  used  for  the 
statistical  purposes  of  structuring, 
conducting,  and  processing  the  survey. 

Data  in  the  system  from  (l)(a)  and 
(l)(b)  and  unidentified  data  from  (l)(c] 
are  used  by  staff  at  the  Board  to  address 
policy  and  other  statistical  research 
questions  in  economics  and  topics  of 
technical  survey  methodology.  A 
version  of  the  data  described  as  (l)(a) 
under  "Categories  of  records  in  the 
system"  is  further  processed  statistically 
to  minimize  the  possibility  of 
identification  of  survey  participants 
based  on  characteristics  or  combinations 
of  characteristics  in  the  data;  that 
altered  information  is  made  available  to 
the  public.  The  public  version  of  the 
data  forms  a  key  part  of  the  national 
statistical  system  and  provides  a  basis 
for  a  wide  variety  of  government, 
academic,  and  other  statistical  research. 

The  system  is  maintained  for 
statistical  purposes  only  and  is  not  used 
in  whole  or  in  part  in  making  any 
determination  about  benefits  or  other 
rights  of  any  identifiable  individual.  It 
consist  solely  of  "statistical  records"  as 
defined  in  the  Privacy  Act  (5  U.S.C. 
552(a)(6)). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

a.  Prior  to  the  completion  of  data 
collection,  the  survey  contractor  uses 
information  in  the  system  to  devise  and 
attempt  to  execute  a  plan  to  request  an 
interview  with  all  members  of  the 
survey  sample;  access  to  such 
information  is  available  onlv  to  those 
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involved  in  the  sample  design  and  its 
implementation  in  the  field. 

b.  Upon  completion  of  data  collection, 
access  by  the  contractor  to  the  system  is 
limited  to  the  specific  information 
necessary  to  complete  the  initial 
processing  of  the  data  and  to  respond  to 
requests  from  survey  participants. 

c.  At  the  Board,  access  to  data  from 
the  system  is  available  only  to  staff 
members  who  have  the  primary 
responsibility  for  conducting  and 
processing  the  survey.  Access  by  those 
individuals  is  allowed  for  the  following 
purposes:  structuring,  conducting,  and 
preparing  the  survey  data  and 
performing  statistical  analysis  of  the 
data.  A  particularly  important  routine 
activity  of  these  responsible  individuals 
is  a  close  review  of  the  individual 
records  described  as  (l)(a)  under 
"Categories  of  records  in  the  system"  for 
preparation  of  a  public  version  of  the 
data  that  has  been  subjected  to 
statistical  procedures  to  minimize  the 
possibility  that  any  participant  might  be 
identified  by  a  characteristic  or  set  of 
characteristics  in  the  data. 

d.  Disclostue  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  on  behalf 
of  that  individual. 

DISCLOSURE  TO  CONSUMER  REPORTINO 
AOCNCIES: 

Not  applicable. 

POLICIES  AND  PRACTICES  FOR  STORMQ. 
RCTRIEVMQ,  ACCESSMG,  RCTAMMNO,  AND 
OMPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  disks,  CD-ROMs,  magnetic 
tape. 

retrievabhjty: 

The  contractor  stores  data  described 
at  (l)(a)  and  (l)(b)  under  "Categories  of 
records  in  the  system"  in  an  electronic 
form  separately  from  identifying 
information  described  in  (l)(c).  A  set  of 
identification  numbers  generated  for 
administrative  purposes  may  be  used  to 
link  these  files,  but  access  to  linked 
information  is  restricted  to  purposes 
necessary  for  the  collection  and 
preliminary  processing  of  the  survey 
data.  The  responsible  staff  at  the  Board 
maintain  files  described  at  (2)(c) 
separately  from  other  files.  A  set  of 
identification  numbers  may  be  used  to 
link  the  information  described  at  (2)(c) 
with  the  other  information,  and  access 
to  such  information  is  restricted  to  those 
among  the  responsible  staff  with 
particular  needs  in  structuring, 
conducting,  preparing,  and  analyzing 
the  survey  data. 


safequaros: 

During  periods  of  data  collection,  the 
survey  contractor  limits  access  to 
identifying  information  only  to  staff 
directly  engaged  in  data  collection, 
managing  the  Survey,  and  processing  the 
data;  access  varies  according  to  what  is 
needed  to  perform  each  task;  identifying 
information  is  maintained  in  files 
separate  from  other  data.  After  the 
completion  of  data  collection,  personnel 
at  the  facilities  of  the  contractor  are 
allowed  to  have  access  to  information 
that  would  identify  members  of  the 
survey  sample  only  for  specific 
purposes  authorized  by  their  project 
director,  and  that  are  connected  with 
attempts  to  validate  whether  the  correct 
person  was  interviewed,  to  address 
other  narrow  statistical  issues,  or  to 
respond  to  requests  from  sample 
members  for  information.  All  electronic 
files  are  held  in  seciu«  computer 
systems,  and  paper  files  are  held  in 
locked  cabinets. 

At  the  Board,  all  potentially 
identifiable  files  are  maintained  in 
secure  computer  systems,  locked  files, 
or  locked  cabinets,  and  access  to  those 
files  is  restricted  to  staff  directly 
responsible  for  the  production  of  the 
survey. 

RETENTION  AND  DISPOSAL: 

All  files  containing  identifying 
'  information  held  by  NORC  are 
destroyed  within  three  years  of  the 
completion  of  work  on  a  given 
execution  of  the  SCF:  all  backup  records 
used  to  maintain  the  integrity  of  such 
files  are  also  destroyed.  All  files 
maintained  by  the  Board  will  be 
maintained  until  such  time  as  the 
survey  may  be  discontinued,  at  which 
time  all  files  containing  identifying 
information  will  be  destroyed  except  as 
otherwise  required  by  law  governing 
preservation  of  archival  records.  A 
version  of  the  SCF,  statistically  altered 
to  protect  the  identity  of  the  survey 
participants,  is  placed  in  the  public 
domain. 

SYSTEMS  MANAOER(S)  AND  ADDRESS: 

Arthur  Kennickell,  Project  Director, 
Survey  of  Consumer  Finances,  Monetary 
and  Financial  Studies  Section,  Division 
of  Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

NOTVICATION  PROCEDURE: 

An  individual  requesting  notice  as  to 
whether  this  system  contains 
information  pertaining  to  him  or  her 
should  write  to  the  government  project 
director,  at  the  address  shown  below, 
enclosing  a  notarized  statement  of  his  or 
her  full  name  and  current  address. 


Simidtaneously,  with  requesting 
notification  of  inclusion  in  the  system  of 
records,  the  individual  may  request 
record  access  as  described  in  the 
following  section  "Record  access 
procediues." 

Arthur  Kennickell,  Project  Director, 
Survey  of  Consumer  Finances,  Monetary 
and  Financial  Studies  Section,  Division 
of  Research  and  Statistics,  Room  M- 
1412,  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who,  through  the 
notification  procedures  set  out  above, 
have  established  that  the  system  of 
records  contains  information  pertaining 
to  them  may  request  access  to  those 
records  by  writing  to  the  government 
project  dfrector  at  the  address  given 
above.  The  government  project  director 
will  notify  die  individual  as  to  the  place 
and  time  for  access  to  the  record(s).  If 
the  requester  prefers,  and  if  the 
information  requested  is  not  too 
voluminous,  the  material  may  be 
mailed. 

CONTESTMQ  RECORD  PROCEDURES: 

Individuals  who  seek  to  contest 
records  in  this  system  should  contact 
the  government  project  director  at  the 
address  given  above,  reasonably  identify 
the  recordls),  specify  the  information 
being  contested  and  the  rationale  for  the 
challenge,  and  supply  the  information 
to  be  substituted. 

RECORD  SOURCE  CATEOORKS: 

Answers  to  survey  questions  are 
obtained  from  participants.  Other 
information  about  the  steps  taken  to 
obtain  an  interview,  the  progress  of  the 
interview,  and  the  general 
characteristics  of  the  neighborhood  of 
the  sample  address,  is  obtained  from  the 
survey  interviewers.  Technical  sample 
design  information  for  a  geographically 
based  part  of  the  siuvey  sample  is 
obtained  from  NORC;  for  sample 
members  in  the  other  part  of  the  sample, 
statistical  records  derived  from 
individual  tax  returns  are  obtained  from 
the  Statistics  of  Income  Division  of  the 
Internal  Revenue  Service. 

SYSTEM  EXEMPTED  FROM  CERTAM  PROVISIONS 
OP  THE  ACT: 

None. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Secretary  of  the  Board  under  delegated 
authority.  |une  20.  2002. 
lennifiBr  J.  Johnson, 
Secretary  of  the  Board. 
IFR  Doc.  02-16192  Filed  6-26-02;  8:45  ami 
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OFFICE  OF  GOVERNMENT  ETHICS 

R«vi«w  Of  Criminal  Conflict  of  Intarast 
Statutea;  Opportunity  for  Comment 

AGENCY:  Office  of  Government  Ethics 

(OGE). 

action:  Notice. 


summary:  The  Office  of  Government 
Ethics  is  conducting  a  review  of  the 
criminal  conflict  of  interest  statutes,  18 
U.S.C.  202-209.  This  notice  provides 
the  public  and  agencies  an  opportunity 
to  comment. 
DATES:  July  29,  2002. 
ADDRESSES:  Send  any  comments  to  the 
Office  of  Government  Ethics,  Suite  500, 
1201  New  York  Avenue,  NW., 
Washington,  DC  20005-3917,  Attention: 
Mr.  Stuart  D.  Rick.  Comments  also  may 
be  sent  electronically  to  OGE's  Internet 
E-mail  address  at  usoge@oge.gov.  For  E- 
mail  messages,  the  subject  line  should 
include  the  following  reference — 
"Comments  Regarding  Criminal  Conflict 
of  Interest  Law  Review." 
FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  D.  Rick,  Deputy  General  Counsel, 
Office  of  Government  Ethics; 
Telephone:  202-208-8000;  TDD:  202- 
208-8025;  FAX:  202-208-8037. 
SUPPLEMENTARY  INFORMATION:  In  a  report 
to  Congress  last  year,  the  Office  of 
Government  Ethics  announced  its 
intention  to  examine  whether  the 
criminal  conflict  of  interest  laws  could 
be  simplified  or  otherwise  improved 
without  sacrificing  the  necessary 
protection  they  provide  for  a  fair  and 
impartial  Government  process.  Office  of 
Government  Ethics,  Report  on 
Improvements  to  the  Financial 
Disclosure  Process  for  Presidential 
Nominees  21-22  (April  2001)  (available 
on  OGE's  website,  www.usoge.gov, 
under  "Forms,  Publications  &  Other 
Ethics  Documents").  Piusuant  to  its 
authorities  under  section  402  of  the 
Ethics  in  Government  Act  of  1978,  as 
amended  (5  U.S.C.  appendix),  the  Office 
of  Government  Ethics  is  now 
conducting  a  review  of  these  statutes, 
which  are  codified  at  18  U.S.C.  202- 
209. 

The  Office  of  Government  Ethics  is 
evaluating  whether  the  conflict  of 
interest  laws  are  adequately  tailored  to 
their  legislative  purposes,  in  light  of  the 
realities  of  modem  Government.  The 
conflict  of  interest  statutes  have  existed 
in  more  or  less  their  current  form  for 
nearly  40  years,  and  the  last 
comprehensive  examination  of  the 
conflict  of  interest  statutes  occurred  in 
1989.  See  To  Serve  With  Honor:  Report 
of  the  President's  Commission  on 


Federal  Ethics  Law  Reform  (March 
1989).  Since  that  time,  a  niunber  of 
developments  have  occurred,  including, 
among  others:  sustained  Government 
efforts  toward  privatization  of  certain 
functions;  a  growing  emphasis  on 
commercialization  of  Government- 
developed  products;  ever-increasing 
reliance  on  personnel  with  scientific 
and  technological  expertise;  and  a  series 
of  decisions  by  the  courts  that  have 
called  into  question  the  appropriate 
scope  of  certain  restrictions  on  the 
outside  activities  of  Federal  employees, 
e.g.,  Van  Ee  v.  EPA,  202  F.Sd  296  (D.C. 
Cir.  2000).  The  Office  of  Government 
Ethics'  own  experience  in  applying 
these  laws  over  the  years  has  led  us  to 
question  whether  some  of  the  current 
restrictions  may  be  unnecessarily  broad. 
At  the  same  time,  we  also  believe  there 
may  be  areas  in  which  the  current  laws 
are  too  narrow  to  address  real  conflicts. 

As  part  of  its  review,  OGE  invites 
members  of  the  public  to  express  their 
views  concerning  the  need  for  change  to 
the  criminal  conflict  of  interest  statutes. 
Interested  persons  may  submit  written 
comments  to  OGE  by  July  29,  2002. 
Although  numerous  agency  ethics 
officials  already  have  provided 
comments  concerning  this  matter  in 
written  submissions  and/or  meetings 
with  OGE,  any  interested  agencies  also 
are  invited  to  submit  any  additional 
comments  they  may  have  in  response  to 
this  notice. 

Approved:  June  20,  2002. 
Amy  L.  Conistock, 

Director.  Office  of  Government  Ethics. 
[FR  Doc.  02-16256  Filed  6-26-02:  8:45  am) 
BILUNG  CODE  634S-01-P 


determination  of  health  disparities  in  racial 
and  ethnic  populations.  The  focus  will  be  on 
State  related  issues  in  the  collection  and  use 
of  data  on  race  and  ethnicity.  Invited 
panelists  will  address  State  and  local 
collection  of  data  and  race  and  ethnicity,  use 
of  mixed  race  data,  measurement  of  ethnic 
identity  and  perspectives  on  variables 
beyond  race  and  ethnicity  needed  to 
determine  health  disparities  in  racial  and 
ethnic  groups. 

Notice:  In  the  interest  of  ■security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  will  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  rosier  of 
committee  members  may  be  obtained  from 
Susan  G.  Queen.  Ph.D..  Deputy  Director, 
Division  of  Information  and  Analysis.  Health 
Resources  and  Services  Administration, 
Room  11-05,  5600  Fishers  Lane,  Rockville, 
MD  20857,  telephone:  (301)  443-1129;  or 
Marjorie  S.  Greenberg,  Executive  Secretary. 
NCVHS,  National  Center  for  Health  Statistics. 
Centers  for  Disease  Control  and  Prevention. 
Room  1100,  Presidential  Building.  6525 
Belcrest  Road.  Hyattsville,  Maryland  20782, 
telephone:  (301)  458-4245.  Information  also 
is  available  on  the  NCVHS  home  page  of  the 
HHS  Web  site:  http://wwK'.ncvhs.hhs.gov/ 
where  an  agenda  for  the  meeting  will  be 
posted  when  available. 

Dated:  |une  18.  2002. 
lames  Scanlon, 

Director.  Division  of  Data  Policy.  Office  of 
the  Assistant  Secretary- for  Planning  and 
Evaluation. 
.     [FR  Doc.  02-16180  Filed  6-26-02:  8:45  am] 
MLUNO  COOC  41S1-0S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statlatlcs:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Populations. 

Time  and  Date:  8:30  a.m.  to  5  p.m..  luly  18. 
2002. 

Place:  Hubert  H.  Humphrey  Building. 
Room  7D5A.  200  Independence  Avenue  SW.. 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  Subcommittee  on 
Populations.  NCVHS.  is  holding  a  hearing  to 
discuss  issues  relating  to  statistics  for  the 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-63] 

Propoeed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
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fequest  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Assisted 
Reproductive  Technology  (ART) 


Program  Reporting  System,  (OMB  No. 
0920-0556)— Extension— National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP), 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

Background:  Section  2(a)  of  Pub.  L. 
102-493  (known  as  the  Fertility  Clinic 
Success  Rate  and  Certification  Act  of 
1992  (FCSRCA),  42  U.S.C.  263a-l(a)) 
requires  that  each  assisted  reproductive 
technology  (ART)  program  shall 
annually  report  to  the  Secretary  through 
the  Centers  for  Disease  Control  and 
Prevention — (1)  pregnancy  success  rates 
achieved  by  such  ART  program,  and  (2) 
the  identity  of  each  embryo  laboratory 
used  by  such  ART  program  and  whether 
the  laboratory  is  certified  or  has  applied 
for  such  certification  under  this  act. 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  is  seeking  to  extend 
approval  of  a  reporting  system  for 
Assisted  Reproductive  Technology 
(ART)  Program  from  the  Office  of 
Management  and  Budget  (OMB).  This 
reporting  system  has  been  designed  in 
collaboration  with  the  Society  for 


Assisted  Reproductive  Technology 
(SART)  to  comply  with  the 
requirements  of  Uie  FCSRCA.  The 
reporting  system  includes  all  ART 
cycles  initiated  by  any  of  the 
approximately  400  ART  programs  in  the 
United  States,  and  covers  the  pregnancy 
outcome  of  each  cycle,  as  well  as  a 
number  of  data  items  deemed  important 
to  explain  variability  in  success  rates 
across  clinics  and  across  individuals. 
Data  is  to  be  collected  through  computer 
software  developed  by  SART  in 
consultation  with  CDC. 

In  developing  the  definition  of 
pregnancy  success  rates  and  the  list  of 
data  items  to  be  reported,  CDC  has 
consulted  with  representatives  of  SART, 
the  American  Society  for  Reproductive 
Medicine,  and  RESOLVE,  the  National 
Infertility  Association  (a  national, 
nonprofit  consumer  organization),  as 
well  as  a  variety  of  individuals  with 
expertise  and  interest  in  this  field.  The 
average  annual  cost  to  the  respondent, 
including  data  entry  labor  and  fees,  is 
estimated  to  be  $2,140. 


• 

Respondents 

Number  o(  re- 
spondents 

Number  of  re- 
sponses/re- 
spondent 

Average  bur- 
den/response 
(in  hours) 

Total  burden 
.    (in  hours) 

ARTCNnics  

400 

220 

5/60 

7333 

Total 

7333 

Dated:  June  20.  2002. 

Nancy  E.  Cheal, 

Acting  Deputy  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

[PR  Doc.  02-16178  Filed  6-26-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantars  for  DIaaaaa  Control  and 
Pravanllon 

Tranalation  Adviaory  Commtttaa  tor 
Plabatae  PravanWon  and  Control 
Programa;  Notica  of  Ctiartar  Ranawal 

This  gives  notice  under  the  Federal 
Advisory  Conunittee  Act  (Public  Law 
92-463)  of  October  6, 1972,  that  the 
Translation  Advisory  Committee  for 
Diabetes  Prevention  and  Control 
Programs  of  the  Centers  for  Disease 
Control  and  Prevention,  of  the 
Department  of  Health  and  Human 
Services,  has  been  renewed  for  a  2-year 
period  extending  through  June  15,  2004. 
FOR  FURTHER  INFORMAIKM  CONTACT: 
Frank  Vinicor.  M.D.,  Executive 
Secretary,  Translation  Advisory 


Committee  for  Diabetes  Prevention  and 
Control  Programs,  Centers  for  Disease 
Control  and  Prevention,  of  the 
Department  of  Health  and  Human 
Services,  1600  Clifton  Road,  NE.,  m/s 
K-10,  Atlanta,  Georgia  30341-3724. 
Telephone  (770)  488-5000,  or  fax  (770) 
488-5966. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  conunittee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  )une  21.  2002. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

|FR  Doc.  02-16223  Filed  6-26-02;  8:45  am] 
BtLUNQ  COM  41SS-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantara  for  DIaaaaa  Control  and 
PravantkNi 


I,  Diaal>illty,  and  Injury 
Pravantlon  and  Control  Spaclal 
Emphaaia  Panal:  Traumatic  Brain 
injury  Follow-Up  Raglatry  and 
Survaillanca  of  Traumatic  Brain  Injury 
in  tha  Emargancy  Dapartmant, 
Program  Announcamant  #02073 

In  accordance  with  section  lD(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoiinces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Traumatic  Brain  Injury  Follow- 
Up  Registry  and  Surveillance  of  Traumatic 
Brain  Injury  in  the  Emergency  Department, 
Program  Announcement  #02073. 

Times  and  Dates:  2  p.m.-2:15  p.m.,  July 
12.  2002  (Open);  2:15  p.m.-4  p.m..  )uly  12. 
2002  (Closed). 

Place:  Teleconference  number: 
800.713.1971. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
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(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Director.  Management  Analysis  and 
Services  Office.  CDC,  pursuant  to  Public  Law 
92-463. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  PA#  02073. 

Contact  Person  for  More  Information:  Dr. 
Richard  Sattin,  Associate  Director  for 
Science.  National  Center  for  Injury 
Prevention  and  Control.  CDC,  2495  Flowers 
Road,  Atlanta,  Georgia  30341:  770.488.4330. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  |une  21,  2002. 
|ohn  C.  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Ser\'ices  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Do<:.  02-16224  Filed  6-26-02:  8:45  ami 
WUJNG  CODE  41«3-18-P 


Contact  Person  for  More  Information: 
Theodore  I.  Meinhardt,  Associate  Director  for 
Management  and  Operations,  4770  Buford 
Highway,  MS-K38,  Atlanta,  Georgia  30341, 
770.488.2505. 

The  Director.  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements, of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  June  21,  2002. 

John  C.  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  02-16298  Filed  6-26-02;  8:45  am) 
BIUJNG  CODE  416»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

[Program  Announcement  #02003] 

DIaaaaa,  Disability,  and  injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Community-Baaad 
Participatory  Prevention  Raaaarcli 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Community-Based  Participatory 
Prevention  Research,  Program 
Announcement  #02003,  Supplemental 
Review. 

Times  and  Dates:  10  a.m.-10:25  a.m.,  July 
8.  2002  (Open),  10:30  a.m.-12  noon,  July  8, 
2002  (Closed). 

Place:  Teleconference  number: 
404.639.4100,  Conference  Code  935293. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b{c)  (4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Director,  Management  Analysis  and 
Services  Office,  CDC,  pursuant  to  Public  Law 
92-463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  PA#  02003. 

Note:  Due  to  administrative  oversight,  this 
notice  is  being  published  less  than  fifteen 
days  prior  to  the  meeting  date. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-02S9] 

Agency  Information  Collection 
Activities;  Proposed  Coilection; 
Comment  Request;  Telephone 
Questionnaire  Administration  to 
Control  Subjects  Recruited  into  FDA 
Lyme  Vaccine  Safety  Study.  "A  Case- 
Control  Study  of  HLA  Type  and  T-Caii 
Reactivity  to  Recombinant  Outer 
Surface  Protein  A  and  Human 
Leuitocyte  Function-Associatad 
Antigan-1" 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  use  of  a  survey  questionnaire  to  be 
administered  by  telephone  interview  to 
control  subjects  recruited  into  and 
participating  in  a  vaccine  safety  study 
conducted  by  FDA  to  investigate  reports 
of  arthritis  following  administration  of 
the  Lyme  disease  vaccine.  Informed 
consent  for  administration  of  this 
questionnaire  will  have  been  received 
prior  to  the  interview,  and  the  interview 
is  to  be  conducted  at  a  time  specified  by 
the  control  subject  at  the  time  of  initial 
recruitment  into  this  study.  This 
questionnaire  is  an  abridged  version  of 


one  used  in  followup  survey  interviews 
with  persons  reported  to  the  national 
Vaccine  Adverse  Event  Reporting 
System  (VAERS)  as  having  developed 
joint  problems  or  arthropathy  following 
Lyme  disease  vaccine  administration. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  August  26.  2002. 

ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of  - 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jorma  Capezzuto,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-827-4659. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques. 


43324 


Federal  Regigter/Vol.  67.  No.  124 /Thursday.  June  27,  2002 /Notices 


when  appropriate,  and  other  forms  of 
information  technology. 

Telephone  Questionnaire 
Administration  to  Control  Subfects 
Recruited  into  FDA  L]rme  Vaccine 
Safety  Study.  "A  Case-Control  Study  of 
HLA  Type  and  T-Cell  Reactivity  to 
Recombinant  Outer  Surface  Protein  A 
and  Human  Leukocyte  Function- 
Associated  Antigen-l" 

Section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.G. 
355).  requires  that  important  safety 
information  relating  to  all  human 
prescription  drug  products  be  made 
available  to  FDA  so  that  it  can  take 
appropriate  action  to  protect  the  public 
health  when  necessary.  Section  702  of 
the  act  (21  U.S.C.  372)  authorizes 
investigational  powers  to  FDA  for 
enforcement  of  the  act. 

Under  section  519  of  the  act  (U.S.C. 
360i),  FDA  is  authorized  to  require 
manufacturers  to  report  medical  device- 
related  deaths,  serious  injuries,  and 
malfunctions  to  FDA  and  to  require  user 
facilities  to  report  device-related  deaths 
directly  to  FDA  and  to  manufacturers, 
and  to  report  serious  injuries  to  the 
manufactiu^r.  Section  522  of  the  act  (21 
U.S.C.  3601)  authorizes  FDA  to  require 
manufacturers  to  conduct  postmarket 
surveillance  of  medical  devices.  Section 
705(b)  of  the  act  (21  U.S.C.  375(b)) 
authorizes  FDA  to  collect  and 
disseminate  information  regarding 
medical  products  or  cosmetics  in 
situations  involving  imminent  danger  to 
health  or  gross  deception  of  the 
consumer.  Section  903(d)(2)  of  the  act 
(21  U.S.C.  393(d)(2))  authorizes  the 
Commissioner  of  Food  and  Drugs  (the  . 
Commissioner)  to  implement  general 


powers  (including  conducting  research) 
to  carry  out  effectively  the  mission  of 
FDA.  These  sections  of  the  act  enable 
FDA  to  enhance  consumer  protection 
h-om  risks  associated  with  medical 
products  usage  that  are  not  foreseen  or 
apparent  during  the  premarket 
notification  and  review  process. 

FDA's  regulations  governing 
application  for  agency  approval  to 
market  a  new  drug  (21  CFR  part  314) 
and  regulations  governing  biological 
products  (21  CFR  part  600)  implement 
these  statutory  provisions. 

Currently  FT)A  monitors  medical 
product  related  postmarket  adverse 
events  via  both  die  mandatory  and 
voluntary  MedWatch  reporting  systems 
using  FDA  forms  3500  and  3500A  (OMB 
control  number  0910-0291)  and  the 
vaccine  adverse  event  reporting  system 
(VAERS)  using  form  VAERS-1.  Health 
care  providers  and  manufacturers  are 
required  by  law  (42  U.S.C.  300aa-25)  to 
report  adverse  events  following 
vaccination  listed  in  the  vaccine  injury 
table.  Reports  for  reactions  to  other 
vaccines  are  voluntary,  and  are  received 
from  vaccine  recipients,  their  health 
care  providers,  and  other  reporters. 

FDA  is  seeking  OMB  clearance  to 
collect  vital  information  through  the  use 
of  the  proposed  survey  questionnaire  for 
control  subjects  participating  in  this 
vaccine  safety  study.  The  intended 
respondents  are  control  subjects 
previously  recruited  to  participate  in 
this  study,  and  are  matched  with  case 
subjects  reported  to  VAERS  who 
developed  arthritis  following  Lyme 
vaccine  administration.  Informed 
consent  for  administration  of  this 
questionnaire  will  have  been  received 
prior  to  the  interview,  and  the  interview 


is  to  be  conducted  at  a  time  specified  by 
the  control  subject  at  the  time  of  initial 
recruitment  into  this  study.  Case  and 
control  subjects  should  have  similar  age, 
gender,  and  ethnic  backgroimds. 
Specific  genetic  and  immime  factors 
will  be  compared  between  case  and 
control  subjects.  This  is  a  common,, 
accepted  type  of  epidemiological  study 
called  a  case-control  study.  Loformation 
collected  includes  medical  and 
vaccination  history,  family  history,  and 
possible  exposures  such  as  in  the 
workplace  that  may  play  a  part  in  the 
development  of  arthritis  in  some 
patients.  FDA  will  use  the  information 
gathered  from  the  use  of  this  survey 
questionnaire  to  ensure  appropriate 
matching  of  cases  and  controls  in  the 
study  and  to  assess  possible  factors 
which  may  factor  in  the  development  of 
this  adverse  event.  This  study  was 
approved  by  the  FDA  Research 
Involving  Human  Subjects  Committee 
on  February  15,  2002  (RIHSC  #01- 
028B).  This  survey  questionnaire  is  an 
abbreviated  version  of  one  used  during 
enhanced  surveillance  followup  of 
adverse  events  following  Lyme  vaccine 
administration  reported  to  VAERS.  The 
use  of  the  vital  information  gathered 
using  this  survey  questionnaire  will  aid 
FDA  in  assessing  risles  that  may  be 
associated  with  vaccine  product  usage 
that  are  not  foreseen  or  apparent  during 
the  premarket  notification  and  review 
process,  so  the  agency  may  take 
appropriate  public  health  or  regulatory 
action  including  dissemination  of  this 
information  as  necessary  and 
appropriate. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1 

—Estimated  Annual  Reporting  Burden^ 

.    ♦ 

Survey 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

"A  Case-Control  Study  of  HLA  Type  and  T-Cell 
Reactivity  to  Recombinant  Outer  Surface  Pro- 
tein A  and  Human  Leukocyte  Function-Associ- 
ated Antigen-1  " 

225 

1. 

225 

0.5 

112.5 

*There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


FDA  projects  that  there  will  be  up  to 
75  case  subjects  recruited  into  tliis  study 
with  3  control  subjects  recruited  for 
each  case  subject,  with  a  total  maximum 
of  225  survey  questionnaire 
respondents.  FDA  also  projects  a 
response  time  no  greater  than  0.5  hours 
per  response.  This  estimate  is  based  on 
previous  results  experienced  with  the 
instrument  during  enhanced 
surveillance  followup  of  adverse  events 


reported  to  VAERS.  Respondents  will 
only  be  contacted  once  diuing  conduct 
of  this  study  for  the  purposes  of 
collection  of  vital  information  using  this 
survey  questionnaire. 

Dated:  lune  21.  2002. 
Margaret  M.  Dolzel. 
Associate  Commissioner  for  Policy. 
IFR  Doc.  02-16294  Filed  6-26-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlttration 
[DockM  No.  02F-0142] 

CyaiK}t*cli  Corp.;  Withdrawal  of  Food 
Addtthw  PMition 

AOENCY:  Food  and  Drug  Administration, 
HHS. 
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ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  2A4732)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of 
Haematococcus  algae  astaxanthin  as  a 
nutrient  supplement. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Wallwork,  Center  for  Food 
Safety  and  Apphed  Nutrition  (HFS- 
265),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740,  202-418-3078. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
April  11,  2002  (67  FR 17700),  FDA 
announced  that  a  food  additive  petition 
(FAP  2A4732)  had  been  filed  by 
Cyanotech  Corp.,  c/o  T.  Todd  Lorenz, 
11034  West  Ocean  Air  Dr.,  1 252,  San 
Diego,  CA  92130  (currently  73-4460 
Queen  Kaahvunanu  Hwy.,  1 102,  Kailua- 
Kona,  HI  96740).  The  petition  proposed 
to  amend  the  food  additive  regulations 
in  Part  172  Food  Additives  Permitted  for 
Direct  Addition  to  Food  for  Human 
Consumption  (21  CFR  part  172)  to 
provide  for  the  safe  use  of 
Haematococcus  algae  astaxanthin  as  a 
nutrient  supplement.  Cyanotech  Corp. 
has  now  withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7(a)). 

Dated:  June  3,  2002. 
Laura  M.  Tarantino, 
Deputy  Director,  Office  of  Food  Additive 
Safety,  Center  for  Food  Safety  and  Applied 
Nutrition. . 

(FR  Doc.  02-16162  Filed  6-26-02;  8:45  am) 
■NXINQ  COOe  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Dodwt  No.  02N-0178] 

Canned  Tomatoes  Deviating  From 

Msntlty  Standard;  Temporary  Pennit 

for  Market  Testing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Del  Monte  Corp.  to  market  test 
canned  tomato  products  that  deviate 
from  the  U.S.  standard  of  identity  for 
canned  tomatoes.  The  purpose  of  the 
temporary  permit  is  to  allow  the 
applicant  to  measure  consumer 


acceptance  of  the  products,  identify 
mass  production  problems,  and  assess 
commercial  feasibility,  in  support  of  a 
petition  to  amend  the  standard  of 
identity  for  canned  tomatoes. 
DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  September  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ritu 
Nalubola,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-«22).  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  301- 
436-2371. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  issued  tmder 
section  401  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341).  FDA 
is  giving  notice  that  a  temporary  permit 
has  been  issued  to  Del  Monte  Corp..  One 
Market  9  The  Landmark.  P.O.  Box 
193575,  San  Francisco.  CA  94119-3575. 

The  permit  covers  limited  interstate 
marketing  tests  of  products  identified  as 
"Stewed  Tomatoes,  Original  Recipe," 
"Chimky  Tomatoes,  Pasta  S^le," 
"Diced  Tomatoes,  basil,  garlic  & 
oregano."  "Diced  Tomatoes,  garlic  & 
onion,"  "Diced  Tomatoes,  green  pepper 
&  onion,"  "Tomato  Wedges,"  "Zesty 
Chunky  Tomatoes.  Chili  Style," 
"Stewed  Tomatoes,  Cajun  Recipe  with 
pepper,  garlic,  and  Cajim  spices," 
"Stewed  Tomatoes,  Italian  Recipe  with 
basil,  garlic  &  oregano."  "Stewed 
Tomatoes,  Mexican  Recipe  with  garlic, 
cimun.  and  jalapenos"  and  "Stewed 
Tomatoes,  no  salt  added."  These  canned 
tomato  products  may  deviate  fitjm  the 
U.S.  standard  of  identity  for  canned 
tomatoes  (21  CFR  155.190)  in  two  ways. 
First,  a  liquid  carbohydrate  sweetener, 
either  com  syrup  or  high  fructose  com 
symp,  is  used  as  an  optional  ingredient 
in  lieu  of  dry  nutritive  carbohydrate 
sweeteners.  The  liquid  carbohydrate 
sweetener,  com  syrup  or  high  fructose 
com  sjrrup,  is  used  in  a  quantity 
reasonably  necessary  to  compensate  for 
the  tartness  resulting  from  added 
organic  acids,  except  that  such  addition 
of  the  liquid  sweetener,  in  no  case,  may 
.    result  in  a  finished  canned  tomato 
product  with  a  tomato  soluble  solids 
content  of  less  than  5.0  percent  by 
weight  as  defined  in  21  CFR  155.3(e) 
(which  accounts  for  any  added  salt)  and 
accounting  for  the  soluble  solids  of  the 
liquid  sweetener.  The  feasibility  of  this 
tomato  soluble  solids  requirement  will 
be  assessed  during  the  temporary 
marketing  of  the  test  products.  Second, 


this  temporary  marketing  permit 
provides  for  use  of  the  term  "chunky" 
in  lieu  of  the  styles  (i.e.,  whole,  sliced, 
diced,  and  wedges)  required  by  the 
standard.  Except  for  the  use  of  a  liquid 
sweetener  and  the  use  of  the  alternative    _ 
term  "chunky"  on  some  products,  the 
test  products  meet  all  the  requirements 
of  the  standard.  Because  test  preferences 
vary  by  area,  along  with  social  and 
environmental  di^erences,  the  purpose 
of  this  permit  is  to  test  the  product 
throughout  the  United  States. 
This  permit  provides  for  the 
temporary  marketing  of  a  total  of  5.6 
million  cases  (5  million  poimds  or  2.3 
million  kilograms  in  weight)  of  the 
above-mentioned  canned  tomato 
products.  The  test  products  will  be 
manufoctured  by  Del  Monte  Corp.  at 
10652  Jackson  Ave..  Hanford,  CA  93230. 
The  products  will  be  distributed  by  Del 
Monte  Corp.  in  the  United  States.  The 
information  panel  of  the  labels  will  bear 
nutrition  labeling  in  accordance  with  21 
CFR  101.9.  Each  of  the  ingredients  used 
in  the  food  must  be  declared  on  the 
labels  as  required  by  the  applicable 
sections  of  21  CFR  part  101.  This  permit 
is  elective  for  15  months,  beginning  on 
the  date  the  food  is  introduced  or 
caused  to  be  introduced  into  interstate 
commerce,  but  not  later  than  September 
25.  2002. 

Dated:  June  19.  2002. 
Christine  Taylor. 

Dienctor.  Office  Nutritional  Products, 
Labeling  and  Dietary  Supplements.  Center  for 
Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  02-16164  Filed  6-26-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOP-1 499] 

Iceberg  Water  Deviating  From  Mantlty 
Standard;  Extension  of  Temporary 
Permtt  for  Market  Testing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice.  

SUMMARY:  The  Food  and  Dmg 
Administration  (FDA)  is  announcing  the 
extension  of  a  temporary  permit  issued 
to  Iceberg  Industries  Corp.,  to  market 
test  products  designated  as  "Borealis 
Iceberg  Water."  a  name  not  otherwise 
permissible  under  the  U.S.  standard  of 
identity  for  bottied  water.  The  extension 
will  allow  the  permit  holder  to  continue 
to  collect  data  on  consumer  acceptance 
of  products  while  the  agency  takes 
action  on  a  petition  to  amend  the 
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standard  of  identity  for  bottled  water, 
which  was  submitted  by  the  pennit 
holder. 

DATES:  The  new  expiration  date  of  the 
permit  will  be  either  the  effective  date 
of  a  final  rule  amending  the  standard  of 
identity  for  bottled  water  that  may  result 
from  the  permit  holder's  petition  or  30 
days  after  denial  of  the  petition, 
whichever  the  case  may  be. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Loretta  A.  Carey,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-822).  Food 
and  Drug  Administration.  5100  Paint 
Branch  Pkwy..  College  Park.  MD  20740, 
301-436-2371. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  130.17  (21  CFR 
130.17),  FDA  issued  a  temporary  permit 
to  Iceberg  Industries  Corp.,  16  Forest 
Rd.,  suite  300,  St.  John's, 
Newfoundland,  Canada,  AlC  2B9,  to 
market  test  products  identified  as 
"iceberg  water"  a  name  that  is  not 
permitted  under  the  U.S.  standard  of 
identity  for  bottled  water  in  §  165.110 
(21  CFR  165.110)  (65  FR  54283, 
September  7,  2000).  The  agency  issued 
the  permit  to  facilitate  market  testing  of 
products  whose  labeling  difiiers  from  the 
requirements  of  the  standard  of  identity 
for  bottled  water  issued  under  section 
401  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  341).  The 
permit  covers  limited  interstate  market 
testing  of  products  that  deviate  from  the 
standard  for  bottled  water  in  §  165.110 
in  that  they  are  identified  as  "iceberg 
water"  rather  than  as  "bottled  water"  or 
one  of  the  other  names  specified  in 
§  165.110(a)(2).  The  test  product  meets 
all  the  reqiiirements  of  the  standard 
with  the  exception  of  this  deviation. 

On  September  28,  2001,  Iceberg 
Industries  Corp.  requested  that  its 
temporary  permit  be  extended  to  allow 
for  additional  time  for  the  market  testing 
of  its  products  under  the  pennit  in  order 
to  gain  additional  information  in 
support  of  its  petition.  The  petitioner 
requests  FDA  to  amend  the  standard  of 
identity  for  bottled  water  to  provide  for 
a  new  kind  of  bottled  water,  "iceberg 
water,"  and  to  require  icebergs  in  a 
marine  environment  as  its  source. 

The  agency  finds  that  it  is  in  the 
interest  of  consumers  to  issue  an 
extension  of  the  time  period  for  the 
market  testing  of  products  identified  as 
iceberg  water  to  gain  information  on 
consumer  expectations  and  acceptance. 
FDA  is  inviting  interested  persons  to 
participate  in  the  market  test  under  the 
conditions  that  apply  to  Iceberg 
Industries  Corp.  (e.g.,  the  composition 
of  the  test  product),  except  for  the 
designated  area  of  distribution.  Any 
person  who  wishes  to  participate  in  the 


extended  market  test  must  notify,  in 
writing,  the  Team  Leader,  Conventional 
Foods  Team,  Division  of  Standards  and 
Labeling  Regulations,  Office  of 
Nutritional  Products,  Labeling  and 
Dietary  Supplements,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
822),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740.  The  notification  must 
include  a  description  of  the  test 
products  to  be  distributed,  justification 
for  the  amount  requested,  the  area  of 
distribution,  and  the  labeling  that  will 
be  used  for  the  test  product  (i.e.,  a  draft 
label  for  each  size  of  container  and  each 
brand  of  product  to  be  market  tested). 
The  information  panel  of  the  label  must 
bear  nutrition  labeling  in  accordance 
with  21  CFR  101.9.  Each  of  the 
ingredients  used  in  the  food  must  be 
declared  on  the  label  as  required  by  the 
applicable  sections  of  21  CFR  part  101. 

Therefore,  under  the  provisions  of 
§  130.17(i),  FDA  is  extending  the 
temporary  pennit  granted  to  Iceberg 
Industries  Corp.,  16  Forest  Rd.,  suite 
300,  St.  John's,  Newfoundland,  Canada. 
AlC  2B9  to  provide  for  continued 
market  testing  on  an  annual  basis  of 
150,000  cases  of  the  24  x  350  milliliters 
(mL),  150,000  cases  of  the  12  x  1  liters 
(L).  and  another  100,000  cases  of  the  24 
X  500  mL  giving  400,000  cases  in  total. 
The  total  fluid  weight  of  the  test  product 
will  be  1,124,024  gallons  or  4,260,000  L. 
The  test  products  will  bear  the  name 
"Borealis  Iceberg  Water."  FDA  is 
extending  the  expiration  date  of  the 
permit  so  that  the  permit  expires  either 
on  the  effective  date  of  a  final  rule 
amending  the  standard  of  identity  for 
bottled  water  that  may  result  from  the 
permit  holder's  petition  or  30  days  after 
denial  of  the  petition,  whichever  the 
case  may  be.  All  other  conditions  and 
terms  of  this  permit  remain  the  same. 

Dated:  June  18.  2002. 
ChristiM  Taylor, 

Director,  Office  of  Nutritional  Products, 
Labeling  and  Dietary  Supplements,  Center  for 
Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  02-16291  Filed  6-26-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnittrttion 

Assuring  Radiation  Protsctton; 
Avaiiability  of  a  Cooparativa 
Agraamant;  Raquast  for  Applicatlona 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA).  Center  for 
Devices  and  Radiological  Health 
(CDRH*),  is  announcing  the  availability 
of  approximately  $500,000  in  total  fiscal 
year  (FY)  2002  funds.  These  funds  will 
be  used  to  support  one  cooperative 
agreement  for  the  coordination  of 
Federal  and  State  actions  to  assure 
radiation  protection  of  the  American 
public. 

DATES:  Submit  applications  by  July  29, 
2002. 

ADDRESSES:  Completed  applications 
should  be  submitted  to:  Maura  C. 
Stephanos,  Grants  Management 
Specialist,  Grants  Management  Staff 
(HFS-520),  Division  of  Contracts  and 
Procurement  Management,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  rm.  2129,  Rockville,  MD  20857, 
301-827-^183,  FAX  301-827-7101,  e- 
mail:  mstephal@oc.fda.gov.  Application 
forms  are  available  either  frt)m  Maura  C. 
Stephanos  or  on  the  Internet  at  http:// 
grants.nih.gov/grunts/fundmg/pjs398/ 
phs398.html/.  Note:  Do  not  send 
applications  to  the  Center  for  Scientific 
Research  (CSR),  National  Institutes  of 
Health  (NIH). 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  administrative  and 
financial  management  aspects  of 
this  notice,  contact  Maura  C. 
Stephanos  [see  ADDRESSES). 
Regarding  the  programmatic  aspects 
of  this  notice,  contact  Penny  R. 
Boyce,  Center  for  Devices  and 
Radiological  Health  (HFZ-240). 
Food  and  Drug  Administration, 
1350  Piccard  Dr..  Rockville,  MD 
20850.  301-594-3650,  FAX  301- 
594-3306;  e-mail: 
pzb@cdrh.fda.gov. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

annoimcing  its  intention  to  accept  and 
consider  applications  for  a  cooperative 
agreement  in  support  of  coordination  of 
Federal  and  State  action  to  protect  the 
American  public  from  exposure  to 
radiation.  The  cooperative  agreement 
covered  by  this  notice  will  be  in 
furtherance  of  FDA's  responsibilities 
under  section  532  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360ii)  to  establish  and  carry  out  a 
comprehensive  radiation  control 
program.  FDA's  authority  to  enter  into 
grants  and  cooperative  agreements  is  set 
out  in  section  301  of  the  Public  Health 
Service  Act  (42  U.S.C.  241).  FDA's 
research  program  is  described  in  the 
Catalog  of  Federal  Domestic  Assistance 
No.  93.103.  Before  entering  into 
cooperative  agreements,  FDA  carefully 
considers  the  benefits  such  agreements 
will  provide  to  the  public. 
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The  Public  Health  Service  (PHS) 
strongly  encourages  all  award  recipients 
to  provide  a  smoke-free  workplace  and 
to  discourage  the  use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

FDA  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2010,"  a  national  effort  designed 
to  reduce  morbidity  and  mortality  and 
to  improve  quality  of  life.  Applicants 
may  obtain  a  paper  copy  of  the  "Healthy 
People  2010"  objectives,  vols.  I  and  II, 
for  $70  ($87.50  foreign)  S/N  017-000- 
00550-9  by  writing  to  the 
Superintendent  of  Docxunents,  P.O.  Box 
371954.  Pittsburgh.  PA  15250-7954. 
Telephone  orders  can  be  placed  to  202- 
512-2250.  The  document  is  also 
available  in  CD-ROM  format.  S/N  017- 
001-00549-5  for  $19  ($23.50  foreign)  as 
well  as  on  the  Internet  at  http:// 
health.gov/healthypeople.  Internet 
viewers  should  proceed  to 
"Publications." 

I.  Background 

Since  1968.  FDA  has  taken  the  lead  in 
working  with  the  Nuclear  Regulatory 
Commission  (NRC)  and  its  predecessor 
organizations,  the  Environmental 
Protection  Agency  (EPA),  the  Federal 
Emergency  Management  Agency 
(FEMA).  and  the  Department  of  Energy 
(DOE),  to  provide  financial  support  for 
a  forum  established  to  foster  the 
exchange  of  ideas  and  information 
among  the  States  and  the  Federal 
Government  concerning  radiation 
control.  This  forum  has  made  it  possible 
for  State  and  Federal  agencies  to  work 
together  to  study  existing  and  potential 
radiological  health  problems  of  mutual 
interest  and  to  apply  their  increasingly 
limited  resources  with  maximum 
efficiency  in  seeking  ways  to  address 
these  problems. 

Three  major  mechanisms  traditionally 
have  been  used  to  achieve  this 
coordination  between  State  and  Federal 
agencies: 

1.  When  certain  radiation  control 
issues  warrant  specific  consideration,  • 
committees  and  other  working  groups 
comprised  of  representatives  of  State 
radiation  control  programs  and  liaison 
members  from  the  concerned  Federal 
agencies  have  been  formed  to  evaluate 
these  issues  and  recommend  ways  to 
address  them.  The  recommendations  of 
the  committees  are  evaluated  by  a 
central  management  board  and  final 
recommended  actions  are  relayed  to  the 
appropriate  Federal  and  State  agencies. 

2.  Annual  meetings  of  Federal  and 
State  officials  are  convened  to  present 


and  discuss  the  results  of  the  studies 
conducted.  The  aimual  meetings  also 
include  workshops  to  more  carefully 
define  new  problems  and  areas  of 
mutual  concern  in  radiation  control, 
and  clinics  to  demonstrate  mutually 
beneficial  radiological  health 
techniques,  procedures,  and  systems. 
The  annual  meeting  lasts  approximately 
4  days,  with  an  average  attendance  of 
350  participants. 

3.  Additional  educational  activities 
have  been  provided  for  the  benefit  of 
members  of  State  programs  having 
radiation  control  responsibilities  and 
the  general  public  to  acquaint  them  with 
radiation  exposure  problems  and  the 
proposed  solutions.  Methods  used  have 
included  videotapes,  publications,  and 
training  courses. 

n.  Goals  and  Objectives 

The  objective  of  this  cooperative 
agreement  will  be  to  coordinate  Federal 
and  State  activities  to  achieve  effective 
solutions  to  present  and  future  radiation 
control  problems.  The  recipient  of  this 
cooperative  agreement  award  will  be 
expected  to  obtain  the  States' 
cooperation  and  participation  on 
committees  and  working  groups 
established  to  deal  with  individual 
problems.  The  recipient  will  also  plan 
and  facilitate  an  annual  meeting,  and 
develop  and  offer  educational  activities 
to  demonstrate  mutually  beneficial 
techniques,  procedures,  and  systems 
relevant  to  the  mission  of  assuring 
radiation  protection. 

The  recipient  will  establish 
committees  to  address,  evaluate,  and 
offer  solutions  for  a  wide  range  of 
radiation  health  and  protection  issues. 
Examples  of  relevant  areas  already 
identified  to  be  of  interest  include,  but 
are  not  limited  to:  (1)  The  application  of 
x-rays  to  the  healing  arts;  (2)  the 
application  of  medical/nonmedical 
ionizing  radiation;  (3)  the  development 
of  a  system  for  managing  the  disposition 
of  unwanted  radioactive  materials 
(orphan  sources);  and  (4)  the  control 
and  mitigation  of  radiation  exposure 
from  all  sources.  These  areas  are 
explained  more  fully  in  the  following 
paragraphs. 


A.  Areas  of  Interest  • 

1.  Application  of  X-Rays  to  the  Healing 
Arts 

The  recipient's  activities  related  to  x- 
rays  in  the  healing  arts  should  include 
issues  related  to  general  diagnostic 
radiology  and  mammography. 

a.  General  Diagnostic  Radiology 

Issues  related  to  radiography, 
fluoroscopy,  and  computed  tomography 


should  be  considered  in  terms  of 
practice  guidelines,  quality  assurance 
procedures,  and  patient  exposure 
evaluation.  In  the  area  of  patient 
exposure,  the  recipient  will  be 
responsible  for  conducting  an  aimual 
survey  of  a  representative  sample  of 
medical  x-ray  facilities  conducting  one 
specific  diagnostic  x-ray  procedure 
(from  a  set  of  predefined  procedures 
that  will  be  the  subject  of  the  survey 
over  time), 
b.  Mammography 

The  recipient  will  be  responsible  for 
providing  advice  and  recommendations 
to  FDA  on  issues  related  to  the 
implementation  of  the  Mammography 
Quality  Standards  Act  (MQSA). 
Consideration  should  be  given  to  issues 
related  to:  The  training  of  those 
conducting  MQSA  inspections;  the 
results  of  the  ongoing  FDA  Inspection 
Demonstration  Program  under  MQSA; 
and  informing  mammography  facilities 
about  the  results  of  MQSA  inspections 
nationwide  and  steps  that  they  can  take 
to  improve  their  performance  under 
MQSA. 

2.  Application  of  Medical/Nonmedical 
Ionizing  Radiation 

The  recipient  will  also  address  issues 
in  the  nonmedical  applications  of 
ionizing  radiation  as  well  as  the  medical 
and  nonmedical  applications  of 
nonionizing  radiation,  particularly 
ultraviolet  radiation. 

3.  Managing  the  Disposition  of 
Unwanted  Radioactive  Materials 
(Orphan  Sources) 

The  recipient  will  develop, 
implement,  and  manage  a  national 
program  to  identify,  handle,  and  dispose 
of  unwanted  radioactive  materials 
(orphan  sources).  The  responsibilities 
for  this  task  include:  (1)  Clarifying  the 
State  and  Federal  jurisdictional  and 
regulatory  responsibilities;  (2) 
establishing  agreements  with  interested 
NRC  Agreement  and  non-Agreement 
States  to  identify  and  dispose  of  discrete 
orphan  sources;  (3)  establishing  cost 
guidelines  for  disposal  of  discrete 
orphan  sources;  and  (4)  reimbursing 
States  for  recovery,  recycling, 
arrangements  for  reuse,  and  disposal 
costs  of  these  sources.  Additionally,  the 
recipient  will  study,  evaluate,  and 
develop  actions  on  issues  related  to 
radioactive  waste  disposal,  radioactive 
contamination,  contaminated  sites,  and 
international  radiation  protection  as 
recommended  by  working  groups  and 
subcommittees  established  by  the 
recipient. 
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4.  Control  and  Mitigation  of  Radiation 
Exposure 

The  recipient  will  be  responsible  for 
developing  criteria  relevant  to  the 
control  and  mitigation  of  radiation 
exposure  from  all  sources.  Specific  areas 
to  be  addressed  include:  Responding  to 
radiation  accidents  or  incidents; 
evaluating  the  adequacy  of  State 
radiation  control  programs,  controlling 
residual  radioactivity  levels  from 
decontamination  and  decommissioning 
of  nuclear  facilities,  determining  the 
propriety  of  delegating  implementation 
authority  for  Federal  standards  for 
p  control  of  radionuclides  as  hazardous 
air  pollutants,  and  implementing  the 
Indoor  Radon  Abatement  Act.  The 
recipient  will  also  be  required  to  review 
and  provide  comments  on  issues  related 
to  radiological  emergency  preparedness. 

B.  Suggested  State  Regulations  for  the 
Control  of  Radiation  (SSRCR) 

Updating  and  maintaining  the  SSRCR 
will  be  an  integral  aspect  of  this 
cooperative  agreement.  These 
regulations  will  be  disseminated  to  the 
States  for  the  purpose  of  promoting 
uniformity  between  the  States.  The 
regulations  will  address  issues  relevant 
to  controlling  radiation  exposiue  bom 
all  sources  such  as  low-level  waste, 
radioactive  contamination,  radioactive 
materials,  radon,  and  x-rays  in  the 
healing  arts. 

C.  Committee  Oversight  and 
Management 

The  recipient  should  anticipate 
oversight  and  management 
responsibilities  for  approximately  45 
committees.  In  some  instances,  the 
recipient  will  be  required  to  provide 
representatives  to  certain  Federal 
radiation  committees,  such  as  the 
Federal  Radiological  Preparedness 
Coordinating  Committee  (FRPCC)  and 
its  subcommittees  (overseen  by  FEMA). 

Federal  representatives  will  be 
appointed  to  these  committees  and 
other  working  groups  dealing  with 
problems  related  to  the  agency  mission. 
These  representatives  will  participate  in 
the  discussions  leading  to  any 
recommendations  developed  by  the 
conunittees  and  working  groups.  They 
will  be  primarily  responsible  for 
assuring  that  such  recommendations  are 
in  accordance  with  Federal  policy  and 
regulations.  The  Federal  representatives 
will  also  act  as  investigators, 
collaborators,  or  resource  persoimel,  as 
appropriate. 

D.  Special  Projects 

The  recipient  will  also  occasionally 
implement  special  projects  as 
determined  by  the  participating  State 


and  Federal  agencies.  Areas  for  which 
groups  may  be  needed  include,  but  are 
not  limited  to,  radioactive  materials  and 
radiation  exposure  problems  in  the 
environment,  in  the  healing  arts,  in 
industry,  and  in,  or  related  to,  consumer 
products. 

E.  Annual  Meeting 

The  recipient  will  be  required  to  plan, 
conduct,  and  handle  all  achninistrative 
functions  for  an  annual  meeting.  This 
meeting  will  offer  an  opportimity  for 
member  States  and  other  interested 
parties  to  convene  to  exchange  concerns 
and  ideas  for  problem  solving.  The 
recipient  should  consult  with 
stakeholders  to  determine  priority 
agenda  items  and  topics  of  interest. 
General  sessions  of  this  annual  meeting 
should  include  workshops  to  define 
new  problems,  and  discussions  and 
lectures  on  mutually  beneficial 
radiological  health  techniques, 
procedures,  and  systems.  Identified 
areas  of  mutual  concern  in  radiation 
control  should  be  considered  for 
assignment  to  a  task  force  or  committee 
comprised  of  experts.  The  recipient  will 
be  expected  to  publish  the  meeting 
proceedings  in  hardcopy  and  on  the 
recipient's  web  site  for  limited 
dissemination  to  member  States  and 
relevant  Federal  persoiuiel. 

In  conjunction  with  the  annual 
meeting,  the  recipient  will  be  required 
to  hold  training  sessions.  These  sessions 
should  demonstrate  mutually  beneficial 
techniques,  procedures,  and  systems 
that  have  been  developed  by  the 
sponsoring  agencies  or  the  recipient. 
The  recipient  may  also  be  requested  by 
FDA  to  provide  instructors  for  Federal 
training  coiuses  with  a  radiological 
component  held  outside  of  the  annual 
meeting. 

Additionally,  the  recipient  of  this 
cooperative  agreement  award  will  be 
expected  to  provide  the  leadership  to   - 
refresh  and  update  previously- 
developed  consensus  guidance 
documents  and  SSRCR  to  provide  States 
with  up-to-date  assistance  in  effective 
management  of  radiological  hazards. 

A  Web  site  will  be  maintained  by  the 
recipient  for  the  benefit  of  the  States 
and  other  interested  parties;  the  FDA 
Project  Officer  and  other  designated 
Federal  personnel  will  be  given 
complete  and  full  access  to  all 
information  posted  on  the  site  that  is 
relevant  to  the  work  supported  by  FDA 
and  other  supporting  agencies.  The 
information  and  materials  posted  on  the 
site  should  be  reviewed  and  updated  at 
regular  intervals.  Expertise  in  Web  site 
maintenance  and  security  is  required  to 
fulfill  this  task. 


m.  Reporting  Requirements 

An  annual  program  progress  report,  a 
report  detailing  progress  made  under 
the  National  Orphan  Soiux:e  Program, 
and  an  annual  Financial  Status  Report 
(FSR)  (SF-269)  are  required.  An  original 
and  two  copies  of  these  reports  shall  be 
submitted  to  FDA's  Grants  Management 
Officer  within  90  days  of  the  budget 
expiration  date  of  the  cooperative 
agreement.  Failure  to  file  these  reports 
in  a  timely  fashion  may  be  grounds  to 
withhold  continued  support  of  the 
cooperative  agreement  and/ or  suspend 
or  terminate  the  agreement.  The 
recipient  will  be  advised  of  the 
suggested  format  for  the  annual  Program 
Progress  Report  and  the  National 
Orphan  Source  Program  report  at  the 
time  an  award  is  made. 

A  final  program  progress  report  and 
FSR  will  be  due  within  90  days  after  the 
expiration  of  the  project  period  as  noted 
on  the  Notice  of  Grant  Award. 

Reports  generated  by  the  task  forces, 
committees,  and  workshops  should 
include  recommendations  for  the 
resolution  of  problem  areas  as  well  as 
cost/benefit  evaluations.  These  reports 
will  be  reviewed  by  the  recipient's 
governing  body  before  final 
dissemination  to  Federal  and/or  State 
officials.  Any  publications  supported  by 
Federal  funds  must  include  a  statement 
acknowledging  Federal  support,  as  well 
as  a  disclaimer  that  the  information 
presented  is  not  necessarily  the  view  of 
the  supporting  agency. 

Program  monitoring  of  the  recipient 
will  be  conducted  by  FDA  on  an 
ongoing  basis  through  telephone 
conversations  between  the  FDA  Project 
Officer  and/or  the  FDA  Grants 
Management  Specialist  and  the 
principal  investigator.  Periodic  site 
visits  with  appropriate  officials  of  the 
recipient  organization  may  also  be 
conducted.  The  results  of  these 
communications  and  visits  will  be 
recorded  in  the  official  cooperative 
agreement  file  and  may  be  available  to 
the  recipient  upon  request  consistent 
with  FDA  disclosure  regulations. 

The  recipient  will  also  provide  a 
periodic  newsletter  that  will  be  made 
available  to  member  States  and  relevant 
Federal  personnel  on  the  Web  site.  The 
newsletter  should  include  updates  on 
projects  and  programs  relevant  to  the 
mission  of,  and  supported  by,  the 
contributing  Federal  agencies.  The  FDA 
Project  Officer  and  liaisons  from  other 
agencies  isupporting  this  Agreement  will 
be  provided  access  to  secured 
information  on  the  Web  site  via    . 
passwords. 

The  recipient  will  maintain  a  database 
of  personnel  responsible  for  radiological 
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health  programs  in  the  member  States 
and  Federal  agencies.  This  database  will 
be  updated  annually  and  published  for 
distribution  by  the  recipient.  Two  paper 
copies  of  the  directory  and  a 
noncopyright  electronic  version  will  be 
provided  to  all  contributing  Federal 
agencies. 

IV.  Mechanism  of  Support 

A.  Award  Instrument 

Support  for  this  program  will  be  in 
the  form  of  a  cooperative  agreement 
award.  This  award  will  be  subject  to  all 
policies  and  requirements  that  govern 
the  research  grant  programs  of  PHS, 
including  the  provisions  of  42  CFR  part 
52  and  45  CFR  parts  74  and  92.  The 
regulations  issued  luider  Executive 
Order  12372  do  not  apply  to  this 
program.  The  National  Institutes  of 
Health's  (NIH)  modular  grant  program 
does  not  apply  to  this  FDA  program. 

B.  Eligibility 

This  cooperative  agreement  is 
available  to  any  domestic  private  or 
public  nonprofit  organization  (including 
State  and  local  units  of  government)  and 
to  any  domestic  for-profit  organization. 
For-profit  organizations  must  exclude 
fees  or  profit  from  their  requested 
support.  Organizations  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1968  that  engage  in  lobbying  are 
not  eligible  to  receive  awards. 

C.  Length  of  Support 

The  length  of  support  will  be  for  up 
to  5  years.  Funding  beyond  the  first  year 
will  be  noncompetitive  and  will  depend 
on:  (1)  Acceptable  programmatic 
performance  dtu-ing  the  preceding  year, 
and  (2)  the  availability  of  Federal  fiscal 
year  funds. 

D.  Funding  Plan 

Federal  funds  are  currently  available 
from  FDA  for  this  program.  However,  an 
award  is  subject  to  the  condition  that,  in 
addition  to  FDA  funds,  augmenting 
funds  are  transferred  to  FDA  from  other 
Federal  agencies  to  fully  support  this 
program.  As  the  lead  Federal  agency, 
FDA  intends  to  collect  funds  from  all 
other-contributing  Federal  agencies 
through  Interagency  Agreements  (lAGs) 
and  fund  one  award  for  up  to  $500,000 
in  total  costs  (including  both  direct  and 
indirect  costs).  Support  of  this 
cooperative  agreement  may  be  for  up  to 
5  years  in  duration  with  the  total  budget 
amount  not  to  exceed  $500,000  (direct 
plus  indirect  costs)  per  year  or  a  total  of 
$2,500,000  for  a  5-year  award.  Funds 
obligated  through  LAGs  will  be 
immediately  transferred  to  FDA  for  use 
in  support  of  this  agreement. 


Any  application  received  that  exceeds 
$500,000  (direct  plus  indirect  costs)  per 
year  will  not  be  considered  responsive 
and  will  be  returned  to  the  applicant 
without  being  reviewed.  After  the  first 
year,  additional  years  of  noncompetitive 
support  are  predicated  upon  acceptable 
performance  during  the  preceding  year 
and  the  availability  of  Federal  funds. 

V.  Delineation  of  Substantive 
Involvement 

Substantive  involvement  by  the 
awarding  agency  is  inherent  in  the 
cooperative  agreement  award. 
Accordingly,  FDA  will  have  a 
substantive  involvement  in  the 
programmatic  activities  of  the  project 
funded  by  the  cooperative  agreement. 

Substantive  involvement  includes, 
but  is  not  limited  to,  the  following: 

(1)  Priorities  on  issues  to  be  addressed 
will  be  jointly  agreed  to  by  the  recipient 
and  FDA  in  coordination  with  the 
Federal  liaisons  of  agencies  providing 
funding  to  FDA  imder  an  Interagency 
Agreement.  The  FDA  Project  Officer 
will  be  invited  to  all  planning  meetings 
of  the  central  management  board  or 
committee  of  the  recipient  of  the  award. 
These  meetings  must  be  held  on  normal 
business  days  during  normal  business 
hours.  The  Project  Officer  will 
participate  in  die  making  of  decisions 
with  respect  to  the  annual  meeting 
(including  the  topics  to  be  discussed 
and  meeting  site  selection),  committee 
organization  and  mission,  and  other 
activities  under  this  award. 

(2)  Senior  Federal  liaisons  from  all 
contributing  Federal  agencies  will  also 
be  named  and  will  regularly  attend  the 
planning  meetings  of  the  central 
management  board  or  committee,  and 
will  communicate  with  the  other 
liaisons  from  their  agency  who  are 
members  of  the  task  forces  and  related 
committees.  These  Senior  Federal 
Liaisons  will  also  regularly  attend  the 
annual  meeting.  Through  the  FDA 
Project  Officer,  the  recipient  will 
communicate  with  agencies  on  major 
policy  and  regulatory  issues  relevant  to 
the  work  of  FDA  and  the  supporting 
agencies. 

(3)  FDA  will  collaborate  with  the 
recipient  on  data  analysis,  interpretation 
of  findings,  and,  where  appropriate, 
coauthor  publications. 

VI.  Review  Procedures  and  Criteria 


A.  Review  Procedures 

FDA's  grants  management  and 
program  staff  will  review  all 
applications  submitted  in  response  to 
this  notice  for  responsiveness.  To  be 
responsive,  an  application  must:  (1)  Be 
received  by  the  specified  due  date;  (2) 


be  submitted  in  accordance  with 
sections  IV.B.  "Eligibility."  VII. 
"Submission  Requirements,"  and 
Vni.A.  "Submission  Instructions"  of 
this  notice;  (3)  not  exceed  the 
recommended  funding  amount  stated  in 
section  IV.D  of  this  document;  (4) 
address  the  specific  requirements  of  the 
project  stated  in  section  II.  "Goals  and 
Objectives"  of  this  docxunent;  and  (5) 
bear  the  original  signatiues  of  both  the 
Principal  Investigator  and  the 
Institution's/Organization's  Authorized 
Official.  If  applications  are  found  to  be 
nonresponsive,  they  will  be  returned  to 
the  applicants  without  further 
consideration. 

Responsive  applications  will  be 
reviewed  and  evaluated  for  scientific 
and  technical  merit  by  an  ad  hoc  panel 
of  experts.  This  review  will  be 
competitive.  The  final  funding  decision 
will  be  made  by  the  Commissioner  of 
Food  and  Drugs. 

B.  Review  Criteria 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria  that  are  of  equal  value: 

1.  The  application  clearly 
demonstrates  an  understanding  of  the 
purpose  and  objectives  of  the 
cooperative  agreement  regarding  the 
coordination  of  Federal  and  State 
activities  to  assure  radiation  protection 
of  the  American  public. 

2.  The  application  clearly  describes 
the  steps  and  a  proposed  schedule  for 
planning,  implementing,  and 
accomplishing  the  activities  to  be 
carried  out  under  the  cooperative 
agreement.  The  application  presents  a 
clear  plan  and  schedule  of  steps  to 
accomplish  the  goals  of  the  cooperative 
agreement. 

3.  The  application  establishes  the 
applicant's  ability  to  perform  the 
responsibilities  under  the  cooperative 
agreement,  including  the  availability  of 
appropriate  staff  and  the  ability  to  cany 
out  the  stated  goals  and  objectives  of  the 
cooperative  agreement  within  the 
established  funding  constraints  stated  in 
this  notice. 

4.  The  application  specifies  the 
manner  in  which  interactions  with  FDA 
will  be  maintained  throughout  the 
lifetime  of  the  project. 

5.  The  application  specifies  how  the 
recipient  will  monitor  the  progress  of 
the  work  required  under  the  cooperative 
agreement,  and  how  the  progress  will  be 
reported  to  FDA. 

6.  The  application  shall  include  a 
detailed  and  fully-justified  budget  that 
includes  anticipated  costs  for  personnel, 
travel,  equipment,  and  supplies. 
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Vn.  Sulmiiasion  Requirements 

The  origiiial  and  two  copies  of  the 
completed  Grant  Application  Form  PHS 
398  (Rev.  4/98  or  Rev.  5/01)  or  the 
original  and  two  copies  of  PHS  5161-1 
(Rev.  7/00)  for  SUte  and  local 
governments,  with  copies  of  the 
appendices  for  each  of  the  copies, 
should  be  delivered  to  Maura  Stephanos 
(see  A0ORE8SES).  State  and  local 
governments  may  choose  to  use  the  PHS 
398  application  form  in  lieu  of  PHS 
5161-1.  The  application  receipt  date  is 
July  29,  2002.  No  supplemental  or 
addendum  material  will  be  accepted 
after  the  receipt  date.  The  outside  of  the 
mailing  package  and  item  2  of  the 
application  face  page  should  be  labeled: 
"Response  to  RFA  FDA  CDRH-02-1." 

Vm.  Method  of  Application 

A.  Submission  Instructions 

Applications  will  be  accepted  during 
normal  business  hours,  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  on  or 
before  the  established  receipt  date. 
Applications  will  be  considered 
received  on  time  if  sent  or  mailed  on  or 
before  the  receipt  date  as  evidenced  by 
a  legible  U.S.  Postal  Service  dated 
postmarlc  or  a  legible  dated  receipt  from 
a  commercial  carrier,  unless  they  arrive 
too  late  for  orderly  processing.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  not  received  on  time  will 
not  be  considered  for  review  and  will  be 
retiuned  to  the  applicant.  (Applicants 
should  note  that  the  U.S.  Postal  Service 
does  not  uniformly  provide  dated 
postmarks.  Before  reljring  on  this 
method,  applicants  should  check  with 
their  local  post  office.)  Do  not  send 
applications  to  the  Center  for  Scientific 
Research  (CSR),  NIH.  Any  application 
that  is  sent  to  NIH,  and  is  then 
forwarded  to  FDA  and  not  received  in 
time  for  orderly  processing  will  be 
deemed  not  responsive  and  returned  to 
the  applicant.  Applications  must  be 
submitted  via  mail  or  hand  delivered  as 
stated  above.  FDA  is  unable  to  receive 
applications  electronically.  Applicants 
are  advised  that  FDA  does  not  adhere  to 
the  page  limitations  or  the  tjrpe  size  and 
line  spacing  requirements  imposed  by 
the  NIH  on  its  applications. 

B.  Format  for  Application 

Submission  of  the  application  must  be 
on  Grant  Application  Form  PHS  398 
(Rev.  4/98  or  Rev.  5/01)  or  on  either 
form  PHS  398  or  PHS  5161-rl  (Rev.  7/ 
00)  for  State  and  local  government 
applicants.  All  "General  Listructions" 
and  "Specific  Instructions"  in  the 
application  kit  should  be  followed  with 


the  exception  of  the  receipt  dates  and 
the  mailing  label  address. 

The  face  page  of  the  application 
should  reflect  the  request  for 
applications  number,  RFA-FDA- 
Q)RH-02-l.  Data  and  information 
included  in  the  application,  if  identified 
by  the  appficant  as  trade  secret  or 
confidential  commercial  information. 
Will  be  given  confidential  treatment  to 
the  extent  permitted  by  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(4))  and 
FDA's  implementing  regulations  (21 
CFR  20.61). 

Information  collection  requirements 
requested  on  Form  PHS  398  and  the 
instructions  have  been  submitted  by 
PHS  to  the  Office  of  Management  and 
Budget  (OMB)  and  were  approved  and 
assigned  OMB  control  number  0925- 
0001.  The  requirements  requested  on 
Form  PHS  5161-1  were  approved  and 
assigned  OMB  control  number  0348- 
0043. 

Dated:  June  21.  2002. 
Nfargaret  M.  Dotiel, 
Associate  Commissioner  for  Policy. 
IFR  Doc.  02-16293  Filed  6-26-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Rwd  And  Drug  Adminietration 
[DoelMt  No.  020-0260] 

Draft  Guidance  for  Induatry  on 
Praacrlptlon  Drug  Marketing  Act 
Ragulattona  for  Donation  of 
PraacrlpMon  Drug  Samplaa  to  Free 
CIMca;  Availability 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Prescription  Drug 
Marketing  Act  Regulations  for  Donation 
of  Prescription  Drug  Samples  to  Free 
Clinics."  The  draft  guidance  provides 
information  for  free  clinics  that  receive 
donated  prescription  drug  samples  from 
licensed  practitioners  or  other  charitable 
institutions.  The  draft  guidance 
discusses  concerns  that  have  been 
expressed  by  certain  individuals 
regarding  rogatory  requirements  of 
FDA's  regulations  for  drug  sample 
donations.  The  draft  guidance 
annoimces  that  FDA,  in  the  exercise  of 
its  enforcement  discretion,  does  not 
intend  to  object  if  a  free  clinic  fails  to 
comply  with  the  requirements  in  the 
regulations,  while  the  agency  studies 


the  potential  impact  of  its  regulations  on 
free  clinics. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
September  25,  2002.  General  comments 
on  agency  guidance  dociunents  are 
welcome  at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to 
Division  of  Drug  Information  (HFD- 
240).  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
gtiidance  to  the  Dockets  Management 
Branch  (HFI>-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20857.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
D.  Korb,  Office  of  Regiilatory  Policy 
(HFD-7),  Center  for  Drug  Evaluation 
and  Research,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-594-2041. 

SUPPLEMENTARY  INFORMATION: 

I.  Bacicground 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  industry  entitled 
"Prescription  Drug  Marketing  Act 
Regulations  for  Donation  of  Prescription 
Drug  Samples  to  Free  Clinics."  Section 
203.39  (21  CFR  203.39)  of  the  agency's 
regulations  sets  forth  requirements  for 
donation  of  prescription  drug  samples 
to  charitable  institutions.  "Charitable 
institution  or  charitable  organization"  is 
defined  in  §  203.3(f)  (21  CFR  203.3(f))  as 
"a  nonprofit  hospital,  health  care  entity, 
organization,  institution,  foimdation, 
association,  or  corporation  that  has  been 
granted  an  exemption  under  section 
501(c)(3)  of  the  Internal  Revenue  Code 
of  1954,  as  amended."  Under  §  203.39, 
a  charitable  institution  may  receive  drug 
samples  donated  by  a  licensed 
practitioner  or  another  charitable 
institution  for  dispensing  to  its  patients, 
or  may  donate  a  drug  sample  to  another 
charitable  institution  for  dispensing  to 
its  patients,  provided  certain 
requirements  are  met.  These 
requirements  include,  among  other 
things,  that  a  drug  sample  donated  to  a 
charitable  institution  must  be  inspected 
by  a  licensed  practitioner  or  registered 
pharmacist,  and  that  drug  sample 
receipt  and  distribution  records  be 
maintained  by  the  institution  and 
retained  for  a  minimum  of  3  years. 
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The  draft  guidance  announces  that 
FDA,  in  the  exercise  of  its  enforcement 
discretion,  does  not  intend  to  object  if 
a  free  clinic  fails  to  comply  with  the 
requirements  in  §  203.39  while  the 
agency  studies  the  potential  impact  of 
this  regulation  on  the  ability  of  free 
clinics  to  receive  and  distribute 
prescription  drug  samples.  For  the 
purposes  of  the  draft  guidance,  a  "free 
clinic"  is  a  charitable  institution  or 
organization  under  §  203.3(f)  that 
actually  provides  health  care  services 
and  relies  in  whole  or  part  on  drug 
donations  and  volimteer  help  to  achieve 
its  goals.  Thus,  charitable  institutions 
that  receive  donated  drug  samples,  but 
do  not  provide  health  care  services,  or 
that  provide  health  care  services,  but  do 
not  rely  at  least  in  part  on  drug 
donations  and  volunteer  help  to  provide 
those  services,  would  not  be  considered 
free  clinics  and  are  expected  to  comply 
with  §203.39. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance,  when  finalized,  will 
represent  the  agency's  current  thinking 
on  enforcement  of  Prescription  Drug 
Marketing  Act  Regulations  for  Donation 
of  Prescription  Drug  Samples  to  Free 
Clinics.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance  by 
September  25,  2002.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www.fda.gov/cder/guidance.index.htm 
OT  http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  lune  17,  2002. 
Margaret  Nf.  Dotzel, 
Associate  Commissioner  for  Policy. 
(FR  Doc.  02-16160  Filed  6-26-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DoclwtNo.OID-0475] 

Guidance  for  Induatry  on  Providing 
Regulatory  Submissions  in  Electronic 
Format— ANDAs;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "Providing  Regulatory 
Submissions  in  Electronic  Format — 
ANDAs."  This  guidance  provides 
information  for  applicants  on  how  to 
submit  abbreviated  new  drug 
applications  (ANDAs)  in  electronic 
format. 

DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20857.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  A.  Warzala,  Center  for  Drug 
Evaluation  and  Research  {HFD-600). 
Food  and  Drug  Administration,  7500 
Standish  PL,  Rockville,  MD  20855.  301- 
827-5845,  e-mail: 
ESUB_OGD@CDER.fda.gov. 

■  SUPPLEMENTARY  INFORMATION: 
I.  Background 

FDA  is  announcing  the  availability  of 
a  guidance  for  industry  entitled 
"Providing  Regulatory  Submissions  in 
Electronic  Format — ANDAs." 
Traditionally,  FDA  has  required  that 
regulatory  submissions,  such  as  ANDAs 
and  new  drug  applications,  be 
submitted  as  paper  documents.  In  the 
Federal  Register  of  March  20, 1997  (62 
FR  13430),  FDA  published  the 
electronic  records  and  electronic 


signatures  regulation,  which  provided 
for  the  voluntary  submission  of  parts  or 
all  of  an  application,  as  defined  in  the 
relevant  regulations,  in  electronic 
format  without  an  accompanying  paper 
copy  (21  CFR  part  11).  The  agency  also 
established  public  Docket  No.  92S-0251 
to  provide  a  list  of  the  agency  units  that 
are  prepared  to  receive  electronic 
submissions  and  the  specific  types  of 
records  and  submissions  that  can  be 
accepted  in  electronic  format  (62  FR 
13430  at  134671.  In  the  Prescription 
Drug  User  Fee  Act  as  amended  by  the 
Food  and  Drug  Administration 
Modornization  Act  of  1997  (Public  Law 
105-115),  the  agency  stated  its  plans  to 
develop  and  update  its  information 
management  capabilities  to  allow 
electronic  submissions  by  2002.  In  the 
Federal  Register  of  )anuar\'  28,  1999, 
the  agency  announced  the  availability  of 
two  guidances  for  industry  entitled 
"Providing  Regulatorv  Submissions  in 
Electronic  Format— NDAs"  (64  FR  4432) 
and  "Providing  Regulatory  Submissions 
in  Electronic  Format — General 
Considerations"  (64  FR  4433).  These 
guidances  were  the  first  two  of  a  series 
of  guidances  for  industry  on  making 
regulatory  submissions  in  electronic 
format.  Tliis  guidance  should  be  used  in 
conjimction  with  "Providing  Regulatory 
Submissions  in  Electronic  Format — 
NDAs"  and  "Providing  Regulatory 
Submissions  in  Electronic  Format — 
General  Considerations." 

The  Center  for  Drug  Evaluation  and 
Research  (CDER)  has  encouraged  the 
electronic  submission  of  some  types  of 
data  on  a  voluntary  basis  since  1997. 
However,  these  electronic  submissions 
could  not  previously  be  archived  and 
could  only  be  made  in  addition  to  a 
complete  paper  submission.  In  the 
Federal  Register  of  November  16,  2001 
(66  FR  57721),  CDER  aimounced  the 
availability  of  a  draft  guidance  entitled 
"Providing  Regulator}'  Submissions  in 
Electronic  Format — ANDAs.  "  This 
guidance  provided  new  information  on 
submitting  a  complete  archival  copy  of 
the  AND  A  in  electronic  format.  The 
conunent  period  closed  on  January  15, 
2002'  and  the  agency  considered  the 
received  comments  as  it  finalized  this 
guidance.  As  in  the  past,  applicants 
planning  to  make  submissions  in 
electronic  format  should  consult  public 
Docket  No.  92S-0251  to  determine 
which  agency  units  are  prepared  to 
receive  electronic  submissions  and  the 
specific  types  of  documents  that  can  be 
submitted  in  electronic  format. 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  (GGPs)  regulation  (21  CFR 
10.115).  The  guidance  represents  the 
agency's  current  thinking  on  providing 
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regulatory  submissions  in  electronic 
format  for  ANDAs.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
or  regulations. 

II.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  or  electronic  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  (see  AOORESSES). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www.fda.gov/cder/guidance/index.htm 
or  http://www.fda.gov/ohrms/dockets/ 
defauJt.htm. 

Dated:  )une  11,  2002. 
Margarat  M.  Dotanl, 

Associate  Commissioner  for  Policy. 

|FR  Doc.  02-16163  Filed  6-26-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 
[Doelwt  No.  OOD-1532] 

Intamational  Cooparatlon  on 
Harmoniaation  of  Tacfmleal 
Raqulramanta  for  Raglatratlon  of 
Votarlnary  Madlcinal  Products  (VICH); 
Final  QuMancaa  for  Industry  on 
"Eflscttvsnsss  of  AntlMhnintlcs: 
Spsdflc  Rscowiwisndstlons  for 
Equina"  (VICH  GL15).  "Eftactlvanaaa  of 
AnttMlmintIca:  SpacHIc 
Racommandatlona  for  Porelna"  (VICH 
QL16),  and  "Effactivonaaa  of 
Anthatonintlca:  SpacMIc 
Racommandations  for  Canlna"  (VICH 
QL19);  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SiMMIARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  three  final  guidances  for 
industry  (Nos.  109, 110,  and  111 
respectively)  entitled  "Effectiveness  of 
Anthelmintics:  Specific 


Recommendations  for  Equine"  (VICH 
GL15),  "Effectiveness  of  Anthelmintics: 
Specific  Recommendations  for  Porcine" 
(VICH  GL16),  and  "Effectiveness  of 
Anthelmintics:  Specific 
Recommendations  for  Canine"  (VICH 
GL19).  These  related  guidance 
dociunents  have  been  developed  by  the 
International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH). 
They  are  intended  to  standardize  and 
simplify  methods  used  in  the  evaluation 
of  new  anthelmintics  submitted  for 
approval  to  the  European  Union,  Japan, 
and  the  United  States. 

DATES:  Submit  written  or  electronic 
comments  on  the  final  guidance 
documents  at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  final  guidance 
dociunents  to  the  Communications  Staff 
(HFV-12),  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests.  See 
the  SUPPI.EIIENTARY  INFCfHIATION  section 
for  electronic  access  to  the  final 
guidance  dociunent. 

Submit  written  comments  on  the  final 
guidance  documents  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Cirug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  conunents  to  http:// 
www.fda.gov/dockets/ecomments. 
Comments  should  be  identified  with  the 
full  title  of  the  final  guidance  and  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  Letonja.  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-827-7576,  e- 
mail:  tletonfa@cvin.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  the 
international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically  based 
harmonized  technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  the  differences  in  technical 
requirements  for  drug  development 


among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonisation  (ICH)  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  for 
several  years  to  develop  harmonized 
technical  requirements  for  the  approval 
of  human  pharmaceutical  and  biological 
products  among  the  European  Union, 
Japan,  and  the  United  States.  The  VICH 
is  a  parallel  initiative  for  veterinary 
medicinal  products.  The  VICH  is 
concerned  with  developing  harmonized 
technical  recommendations  for  the 
approval  of  veterinary  medicinal 
products  in  the  European  Union,  Japan, 
and  the  United  States,  and  includes 
input  from  both  regulatory  and  industry 
representatives. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the  European  Commission; 
European  Medicines  Evaluation  Agency; 
European  Federation  of  Animal  Health; 
Committee  on  Veterinary  Medicinal 
Products;  the  U.S.  FDA;  the  U.S. 
Department  of  Agriculture;  the  Animal 
Health  Institute;  the  Japanese  Veterinary 
Pharmaceutical  Association;  the 
Japanese  Association  of  Veterinary 
Biologies;  and  the  Japanese  Ministry  of 
Amculture,  Forestry,  and  Fisheries. 

Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 
Government  of  Australia/New  Zealand 
and  one  representative  from  the 
industry  in  Australia/New  Zealand.  The 
VICH  Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  Confederation 
Mondiale  de  L'Industrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  also  participates  in  the 
VICH  Steering  Committee  meetings. 

n.  Final  Guidance  on  Efifectiveness  of 
Anthelmintics  , 

In  the  Federal  Register  on  October  19, 
2000  (65  FR  62723),  FDA  published  the 
notice  of  availability  of  these  VICH  draft 
guidances,  giving  interested  persons 
until  December  18,  2000,  to  submit 
comments.  FDA  received  no  comments. 
The  final  guidance  was  submitted  to  the 
VICH  Steering  Committee.  At  a  meeting 
held  on  June  28,  2001,  the  VICH 
Steering  Conunittee  endorsed  the  three 
final  guidances  for  industry,  VICH 
GL15,  VICH  GL16,  and  VICH  GL19. 

The  three  final  guidances  VICH  GL15, 
VICH  GL16,  and  VICH  GL19  should  be 
read  in  conjunction  with  the 
"Effectiveness  of  Anthelmintics: 
General  Recommendations  (EAGR)" 
announced  in  the  Federal  Register  on 
April  6,  2001  (66  FR  18257).  The  final 
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guidances  for  equine,  porcine,  and 
canine  are  part  of  the  EAGR,  and  the 
£iim  of  these  three  separate  final 
guidances  is  to:  (1)  Be  more  specific  for 
certain  issues  not  discussed  in  the 
general  guidance,  (2)  highlight 
differences  with  the  EAGR  on 
effectiveness  data  recommendations, 
and  (3)  give  explanations  for  disparities 
between  the  EAGR  and  these 
documents. 

These  final  level  1  guidance 
documents,  developed  under  the  VICH 
process,  are  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  TTiese  documents  do  not  create 
or  confer  any  rights  for  or  on  any  person 
and  will  not  operate  to  bind  FDA  or  the 
public.  An  alternative  method  may  be 
used  as  long  as  it  satisfies  the 
requirements  of  applicable  statutes  and 
regulations.  (Information  collected  is 
covered  under  0MB  control  number 
0910-0032.) 

m.  Comments 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  submit  written 
or  electronic  comments  with  new  data 
or  other  new  information  pertinent  to 
these  guidances.  FDA  will  periodically 
review  the  comments  in  the  docket  and, 
where  appropriate,  will  amend  the 
guidances.  The  agency  will  notify  the 
public  of  any  such  amendments  through 
a  notice  in  the  Federal  Register. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  these  guidance 
documents  at  any  time.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  A  copy  of  the  final  guidance 
documents  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

IV.  Electronic  Access 

Copies  of  the  final  guidance 
documents  entitled  "Effectiveness  of 
Anthelmintics:  Specific 
Recommendations  for  Equine"  (VICH 
GL15),  "Effectiveness  of  Anthelmintics: 
Specific  Recommendations  for  Porcine" 
(VICH  GL16),  and  "Effectiveness  of 
Anthelmintics:  Specific 
Recommendations  for  Canine"  (VICH 
GL19)  may  be  obtained  on  the  Internet 
at  http://www.fda.gov/cvm. 


Dated:  lune  17,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy.  #^ 

[FR  Doc.  02-16292  Filed  6-26-02;  8:45  am] 
BIUJNO  COOe  416(MI1-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Subatanca  Abuaa  and  Mantai  Haalth 
Sanricaa  Adminiatratlon 

Single  Source  Cooparativa  Agraamant 
Award  to  the  Brigham  and  Woman'a 
Hoapltai,  Harvard  Univaraity,  Boaton, 
MA 

agency:  Center  for  Mental  Health 
Services  (CMHS),  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  HHS. 

ACTXW:  Notice  of  intent  to  award  a 
single  source  cooperative  agreement  to 
Brigham  and  Women's  Hospital, 
Harvard  University,  to  support  a 
program  expansion  and  extension  for 
the  PRISMe  multisite  study 
Coordinating  Center. 


SUMMARY:  The  Center  for  Mental  Health 
Services  (CMHS),  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  is  publishing  this  notice  to 
provide  information  to  the  public 
concerning  a  planned  single  source 
cooperative  agreement  award  in  the 
amount  of  $500,000  in  FY  2002,  and 
$500,000  in  FY  2003  for  a  project  period 
of  two  years  to  the  Brigham  and 
Women's  Hospital,  Harvard  University. 
This  is  not  a  formal  request  for 
applications.  Assistance  will  be 
provided  only  to  Brigham  and  Women's 
Hospital  based  on  the  receipt  of  a 
satisfactory  application  that  is  approved 
by  an  independent  review  group. 

Authority/Justification:  The  grant  will 
be  made  under  the  authority  of  Section 
520A  of  the  Public  Health  Service  Act, 
as  amended.  The  award  is  intended  to 
complete  data  analyses  and  write-up  of 
the  PRISMe  multisite  study  findings,  to 
complete  the  program  manuals  for  the 
PRISMe  study  findings,  and  to  produce 
an  archive  of  the  study  database  suitable 
for  public  use  at  the  end  of  the  project 
period.  This  award  is  being  made  on  a 
single  source  basis  because  Brigham  and 
Women's  Hospital  has  coordinated  the 
design  and  implementation  of  the 
PRISMe  multisite  study  from  which  the 
additional  data  analyses,  write-ups  of 
study  findings,  program  manuals,  and 
archived  database  will  be  drawn. 
Making  the  award  to  another  entity 
would  require  additional  start-up  time 
and  costs,  significant  loss  of  critical 


information,  as  well  as  duplication  of 
previously  completed  work. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this  program 
is  93.243. 

CONTACT:  For  more  information  about 
this  program,  contact:  Betsy  McDonel 
Herr,  Ph.D.,  Government  Project  Officer, 
Community  Support  Branch,  Division  of 
Knowledge  Development  and  Systems 
Change,  Center  for  Mental  Health 
Services  (CMHS),  SAMHSA,  Room  llC- 
22  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  594- 
2197,  bmcdonei&samhsa.gov. 

Dated:  June  20.  2002. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
(FR  Doc.  02-16322  Filed  6-25-02: 1:58  pm) 
BNXMQ  cooe  4i«-ao-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Subatanca  Abuaa  and  Mantai  Haalth 
Sarvloaa  AdmlnMratlon 

Singia  Sourca  Grant  Award  to  tha 
National  Famlliaa  In  Action.  Inc^ 
Atlanta,  GA 

AGENCY:  Center  for  Substance  Abuse 
Prevention  (CSAP),  Substance  Abuse 
and  Mental  Health  Services 
Administration  (SAMHSA),  HHS. 
ACTION:  Notice  of  intent  to  award  a 
single  source  grant  to  National  Families 
in  Action,  Inc.  to  support  updating, 
pilot  testing  and  adaptation  for  different 
target  audiences  of  the  Basic  Training  I 
module  for  the  National  Parent  Drug 
Prevention  Corps. 


SUMMARY:  The  Center  for  Substance 
Abuse  Prevention  (CSAP),  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMHSA),  is 
publishing  this  notice  to  provide 
information  to  the  public  concerning  a 
planned  single  source  grant  award  in 
the  amount  of  $100,000  in  FY  2002  for 
a  project  period  of  one  year  to  the 
National  Families  in  Action  (NFIA). 
This  is  not  a  formal  request  for 
applications.  Assistance  will  be 
provided  only  to  NFIA  based  on  the 
receipt  of  a  satisfactory  application  that 
is  approved  by  an  independent  review 

group.  ... 

Authority/Justification:  The  grant  will 

be  made  under  the  authority  of  section 

516  of  the  Public  Health  Service  Act.  as 

amended.  The  award  is  intended  to 

support  updating,  pilot  testing, 

adaptation  for  different  target  audiences 

of  the  Basic  Training  I  module  that  will 

be  used  in  the  National  Parent  Drug 

Prevention  Corps  activities  that  CSAP 
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anticipates  for  FY  2003.  This  award  is 
being  made  on  a  single  source  basis 
because  NFIA  has  developed  the 
original  curriculum  on  which  the  Basic 
I  training  will  be  based  and  has  the 
necessary  training  consultants  and 
infrastructure  in  place  to  complete  the 
pilot  testing  and  refinement  of  the  Basic 
I  training  curriculum  prior  to  the  start 
of  the  2003  initiative.  Making  the  award 
to  another  entity  would  require 
additional  start-up  time  and  costs,  as 
well  as  duplication  of  previously 
completed  work. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this 
program  is  93.243. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

more  information  about  this  program, 
contact:  Dr.  Alvera  Stem,  Acting 
Director,  Division  of  Prevention, 
Application  and  Education,  Center  for 
Substance  Abuse  Prevention,  SAMHSA, 


Rockwall  II,  Room  800,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
0315. 

Dated:  June  20.  2002. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
[FR  Doc.  C2-16295  Filed  6-26-02:  8:45  am] 
MLLiNO  coot  4iaa-io-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sutetance  Abuaa  and  Mental  Haaith 
Sarvicaa  Adminlatratlon 

Flacai  Year  (FY)  2002  Funding 
Opportunttlaa 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  Funding  Availability 
for  Targeted  Capacity  Expansion: 
National  Technical  Assistance  Center 


for  the  Mental  Health  Services  Needs  of 
Older  Adults. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  FY  2002  funds  for  a 
cooperative  agreement  for  the  following 
activity.  This  notice  is  not  a  complete 
description  of  the  activity;  potential 
applicants  must  obtain  a  copy  of  the 
Guidance  for  Applicants  (GFA), 
including  Part  I,  Targeted  Capacity 
Expansion:  National  Technical 
Assistance  Center  for  the  Mental  Health 
Services  Needs  of  Older  Adults  (SM  02- 
016),  and  Part  II,  General  Policies  and 
Procedures  Applicable  to  all  SAMHSA 
Applications  for  Discretionary  Grants 
and  Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Activity 

Application  deadline 

Est.  funds 
FY2002 

Est.  numtwr 
of  awards 

Project  period 

Otder  AduK  Technical  Assistance 

July  24.  2002  

$900,000 

1 

3  years. 

The  actual  amount  available  for  the 
award  may  vary,  depending  on 
imanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  This  program  is 
authorized  under  Section  520A  of  the 
Public  Health  Service  Act.  SAMHSA's 
policies  and  procedures  for  peer  review 
and  Advisory  Council  review  of  grant 
and  cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2, 1993. 

Genera!  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two«part  application  materials 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  from:  Knowledge  Exchange 
Network  (KEN),  P.O.  Box  42490, 
Washington,  DC  20015,  Telephone:  1- 
800-789-2647. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  grant  announcement 
are  also  available  electronically  via 
SAMHSA's  World  Wide  Web  Home 
Page:  http://www.samhsa.gov  (Click  on 
"Grant  Opportunities") 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
announcement  number  for  which 
detailed  information  is  desired.  All 
information  necessary  to  apply, 
including  where  to  submit  applications 


and  application  deadline  instructions, 
are  included  in  the  application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA).  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  increasing  service  capacity  for 
older  persons  with  mental  health  needs. 
One  type  of  award  will  be  made  under 
the  current  announcement  for  a 
National  Technical  Assistance  Center 
for  the  Mental  Health  Needs  of  Older 
Adults.  The  National  Technical 
Assistance  Center  will  identify, 
synthesize  and  disseminate  the 
knowledge  base  for  mental  health 
outreach,  prevention,  early  intervention, 
assessment,  and  treatment  services  for 
older  persons. 

Eligibility:  Eligibility  to  apply  for  the 
National  Technical  Assistance  Center 
will  be  limited  to  public  and  private 
nonprofit  entities. 

For  example,  the  following  are 
eligible  to  apply: 

•  State  agencies  or  departments. 

•  County  agencies. 

•  City  agencies. 

•  State  regional  agencies. 

Indian  triSes  or  tnbal  organizations 
(as  defined  in  Section  4(b)  and  Section 
4(c)  of  the  Indian  Self-determination 
and  Education  Assistance  Act). 

•  Private,  not-for-profit  agencies. 

•  Public  or  private  universities. 
States  are  defined  in  Section  2  of  the 

PHS  Act  and  include,  in  addition  to  the 
50  States,  the: 


•  District  of  Columbia. 

•  Guam. 

•  Commonwealth  of  Puerto  Rico. 

•  Northern  Mariana  Islands. 

•  Virgin  Islands. 

•  American  Samoa. 

•  Trust  Territory  of  the  Pacific  Islands 
(now  Palau,  Micronesia,  and  the 
Marshall  Islands). 

Interested  parties  who  do  not  meet 
these  criteria,  are  encouraged  to  partner 
with  an  agency  or  organization  that  is 
eligible  to  apply  as  the  lead  agency. 

Applicants  are  encouraged  to  form 
partnerships  with  consumer,  family, 
and  consimier-supporter  groups  who  are 
focused  on  the  neieds  of  older  persons, 
both  in  the  areas  of  mental  health  and 
the  general  issues  of  aging. 

Applicants  who  applied  for  a  Group 
I  award  as  the  lead  organization  under 
the  program  described  under  GFA  No. 
SM  02-009  cannot  apply  as  the  lead 
organization  for  the  Technical 
Assistance  Center  under  this 
announcement. 

Availability  of  Funds:  It  is  estimated 
that  a  total  of  $900,000  will  be  available 
to  support  one  award  for  a  National 
Technical  Assistance  Center  imder  this 
GFA  in  FY  2002.  Actual  funding  levels 
will  depend  on  the  availability  of  funds. 
Support  may  be  requested  for  a  period 
of  up  to  3  years  for  the  National 
Technical  Assistance  Center  award  (in 
three  budget  periods  of  1  year  each). 

Period  of  Support:  An  award  may  be 
requested  for  a  profect  period  of  up  to 
3  years. 
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Criteria  for  Review  and  Funding 

General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

/I  ward  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate.National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criterion.  Additional  award 
criteria  specific  to  the  programmatic 
activity  may  be  included  in  the 
application  guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.243. 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Betsy  McDonel  Herr,  PhD.,  Government 
Project  Officer  (GPO),  Center  for  Mental 
Health  Services,  SAMHSA,  Room  llC- 
22  Parklavra  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857.  (301) 
594-2197.  E-mail: 
bmcdonel@sanihsa  .gov. 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak,  Division  of  Grants  Management, 
OPS/SAMHSA,  Rockwall  II,  6th  floor, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  (301)  443-9666,  e-mail: 
shudak@samhsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 


a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  ot  the  population  to 
be  served. 

(2)  A  siunmary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2002  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2002 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  1 2  3  72 ,  as 
implemented  through  DHHS  regulations 
at  45  CFR  Part  100.  E.0. 12372  sets  up 
a  system  for  State  and  local  govenunent 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials  or  on  SAMHSA's 
website  under  "Assistance  with  Grant 
Applications".  The  SPOC  should  send 


any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  )une  20.  2002. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

[FR  Doc.  02-16321  Filed  6-25-02;  1:58  pml 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Subatance  Abuaa  and  Mental  Health 
Sarvicaa  Adminlatratlon 

Racal  Year  (FY)  2002  Funding 
Opportunttlaa 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 

ACTKW:  Notice  of  funding  availability 
for  a  supplement  to  expand  and  extend 
the  Cooperative  Agreement  for  the 
National  Center  for  Child  Traumatic 
Stress  (NCCTS). 


SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Mental  Health 
Services  (CMHS)  armounces  the 
availability  of  FY  2002  funds  for  a  grant 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA),  including  Part  I, 
Supplement  to  Expand  and  Extend  the 
Cooperative  Agreement  for  the  National 
Center  for  Child  Traumatic  Stress  (SM 
02-014),  and  Part  11.  General  Policies 
and  Procedures  Applicable  to  all 
SAMHSA  Applications  for  Discretionary 
Grants  and  Cooperative  Agreements, 
before  preparing  and  submitting  an 
application. 


Activity 


Ckx>perative  Agreement  for  ttie  National  Center  for 
Ctiild  Traumatic  Stress— Supplement. 


Application  deadline 


July  24,  2002 


Est.  funds  FY  2002 


$5.3  million 


Est.  Numt>er 
of  awards 


Project 
period 


2  years. 


The  actual  anioimt  available  for  the 
award  may  vary,  depending  on 


unanticipated  program  requirements  applications  received.  This  pro-am  is 

and  the  number  and  quality  of  authorized  under  Section  582  of  the 


43336 


Federal  Register /Vol.  67.  No.  124 /Thursday.  June  27.  2002 /Notices 


Public  Health  Service  Act.  SANfHSA's 
policies  and  procedures  for  peer  review 
and  Advisory  Council  review  of  grant 
and  cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58.  No.  126)  on  July  2, 1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  dociunentation 
and  forms.  Application  luts  may  be 
obtained  from:  Knowledge  Exchange 
Network  (KEN),  P.O.  Box  42490, 
Washington,  DC  20015,  Telephone:  1- 
800-789-2647. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  Home  Page:  http:// 
www.sainhsa.gov. 

When  requesting  an  application  kit, 
the  applicant  must  sf>ecify  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  supplement  to  expand  and 
extend  the  cooperative  agreement  to 
develop  and  implement  the  National 
Center  for  Child  Traumatic  Stress 
(NCCTS).  The  NCCTS  currently 
coordinates  the  National  Child 
Traumatic  Stress  Network  (NCTSN)  and 
provides  leadership  and  focus  for  5 
Intervention  Development  and 
Evaluation  Centers  (IDE)  and  12 
Community  Treatment  and  Service 
Centers  (CTS).  These  funds  will  enable 
NCCTS  to  (1)  expand  its  Network  and 
collaboration  support  for  currently 
funded  programs  and  extend  this 
support  to  all  new  National  Child 
Traumatic  Stress  Initiative  (NCTSI) 
grantees  funded  in  FY  2002;  (2) 
comprehensively  address  the 
imderstanding,  evaluation,  and 
treatment  of  child  traumatic  stress 
resulting  from  disasters  and  terrorism; 
and  (3)  bring  the  knowledge  gained  and 
lessons  learned  from  NCTSN  to  the 
nation  through  the  National  Resource 
Center  on  Child  Traumatic  Stress. 

Eligibility:  Eligibility  is  limited  to  the 
University  of  California  at  Los  Angeles 
(UCLA).  UCLA  (in  partnership  with 
Duke  University)  has  operated  the 
currently  funded  NCCTS  in  its  first  year. 


The  NCCTS  has  proven  capable  and 
effective  in  carrying  out  activities  in 
pursuit  of  the  goals  of  the  NCTSI.  This 
success  is  reflected  in  the  expansion 
and  supplementation  of  funding  for 
NCTSI  for  FY  2002.  The  government's 
interest  in  building  on  capacity  and 
infrastructure  already  develo[>ed  with 
Government  funds  is  a  compelling 
argimient  for  continuing  the  NCTSI 
coordination  activities  through  the 
UCLA-Duke  NCCTS.  Further, 
duplication  of  effort  and  substantial 
confusion  would  result  if  a  second 
"National  Center"  were  established  with 
a  primary  mission  of  networking  and 
collaboration  building  in  the  NCTSI.  For 
these  reasons  only  the  currently  funded 
NCCTS,  operated  by  UCLA,  may  apply 
for  this  award. 

Availability  of  Funds:  Approximately 
$5.3  million  will  be  available  for  FY 
2002  (both  direct  and  indirect  costs). 
Approximately  $1.8  million  of  the 
award  will  be  available  (in  FY  2002 
only)  to  address  child  traumatic  stress 
resulting  frt>m  disasters  and  terrorism. 
In  FY  2002  and  FY  2003  approximately 
$2.55  million  will  be  available  to 
expand  the  general  operations  of  the 
NCCTS  (the  Network  is  already 
expected  to  double  in  size  in  FY  2002) 
and  approximately  $950,000  of  the 
award  is  expected  to  be  put  towards  the 
expansion  of  the  National  Resource 
Center.  The  actual  level  will  depend  on 
appropriated  funds  and  the 
application's  budget  justification. 

Period  of  Support:  An  award  may  be 
requested  for  a  project  period  of  up  to 
2  years. 

Criteria  for  Review  and  Funding: 

General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Coimcil  review  process. 
Availability  of  funds  will  also  be  an 
award  criteria.  Additional  award  criteria 
specific  to  the  programmatic  activity 
may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.243. 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Robert  DeMartino,  M.D.,  Associate 
Director  for  Program  in  Traiuna  and 


Terrorism,  Division  of  Program 
Development,  Special  Populations  and 
Projects,  Center  for  Mental  Health 
Services.  SAMHSA.  Room  17C-26. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville,  MD  20857,  (301)  443-2940. 
E-Mail:  rdemarti@samhsa.gov. 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak.  Division  of  Grants  Management. 
OPS/SAMHSA,  Rockwall  H.  6th  floor. 
5600  Fishers  Lane,  Rockville,  MD 
20857.  (301)  443-9666,  E-Mail: 
shudakSlsamhsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jiuisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  siuninary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2002  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 
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Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2002 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  DHHS  regulations 
at  45  CFR  Part  100.  E.0. 12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review.  Substance  Abuse  and  Mental 
Health  Services  Administration. 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  )une  20.  2002. 
Richard  Kopanda. 
Executive  Officer,  SAMHSA. 
(FR  Doc.  02-16296  Filed  6-26-02;  8:45  am] 
MLUNG  COOC  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  th«  Secratary 

Delawar*  &  Leftigh  National  Heritage 
Corridor  Commiaalon  Meeting 

agency:  Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  announces  an 
upcoming  meeting  of  the  Delaware  & 
Lehigh  National  Heritage  Corridor 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Public  Law  92463). 
MEETING  DATE  AND  TIME:  Friday.  July  12. 
2002.  Time:  1:30  p.m.  to  4  p.m. 
ADDRESSES:  Hanna's  Ugly  Mug 
.  Restam-ant.  217219  Main  Street.  White 
Haven.  PA  18661. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  &  Lehigh 


National  Heritage  Corridor  and  State 
Heritage  Park.  The  Commission  was 
established  to  assist  the  Commonwealth 
of  Pennsylvania  and  its  political 
subdivisions  in  planning  and 
implementing  an  integrated  strategy  for 
protecting  and  promoting  cultural, 
historic  and  natural  resources.  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  to  Congress. 
SUPPUMENTARY  INFORMATION:  The 
Delaware  &  Lehigh  National  Heritage 
Corridor  Commission  was  established 
by  Public  Law  100-692,  November  18, 
1988  and  extended  through  Public  Law 
105-355,  November  13, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Allen  Sachse,  Executive  Director, 
Delaware  &  Lehigh  National  Heritage 
Corridor  Commission,  10  E.  Church 
Street,  Room  A-208,  Bethlehem,  PA 
18018.  (610)  861-9345. 

Dated:  June  21.  2002. 
C.  Allen  Sachse. 

Executive  Director,  Delaware  6-  Lehigh 
National  Heritage  Corridor  Commission. 
IFR  Doc.  02-16227  Filed  6-26-02;  8:45  am) 
BILLING  COOe  6820-PE-M 


INTERNATIONAL  TRADE 
COMMISSION 

[InveeUgation  No.  337-TA-461] 

In  the  Matter  of  Certain  Clay  Target 
Throwing  Machlnea  and  Components 
Thereof;  Notice  of  Commlseion 
Determination  Not  To  Review  an  Initial 
Determination  Granting  a  Joint  Motion 
To  Terminate  the  Investigation  as  to  All 
Respondents  on  the  Basis  of  a 
Settlement  Agreement;  Termination  of 
Investigation 

agency:  International  Trade 

Commission. 

action:  Notice. 


summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  ("ID")  of 
the  presiding  administrative  law  judge 
("ALJ")  granting  the  joint  motion  of 
complainant  Stuart  Patenaude 
("complainant")  and  respondents  Gosta 
Gustafssons  Mekaniska  Vekstad  AB.  of 
Arboga.  Sweden;  GMV  Superstar  AB.  of 
Arboga,  Sweden;  and  Gert  Holmqvist 
Enterprises,  Ltd.,  of  Okotoks,  Alberta. 
Canada  ("respondents")  to  terminate  the 
investigation  as  to  respondents  on  the 
basis  of  a  settlement  agreement. 
Termination  of  these  respondents 
terminates  the  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Diehl.  Esq.  or  Andrea  Casson, 


Esq.,  Office  of  the  General  Counsel,  U.S. 
International  Trade  Commission, 
telephone  (202)  205-3095  or  (202)  205- 
3105.  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  dociunents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street.  SW., 
Washington,  DC  20436,  telephone  (202) 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov).  The  pubhc 
record  of  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS-ON-LINE)  at  http:// 
dockets.usitc.gov/eol/public. 
SUPP1.EMENTARY  INFORMATION:  This 
investigation  was  instituted  on  August 
7,  2001,  to  determine  whether  there  is 
a  violation  of  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  in  the 
importation  into  the  United  States,  sale 
for  importation,  or  the  sale  within  the 
United  States  after  importation  of 
certain  clay  target  throwing  machines 
and  components  thereof  by  reason  by 
infringement  of  claims  1  or  6  of  U.S. 
Letters  Patent  5,249.563.  or  claims  1,  9, 
10. 15.  or  16  of  U.S.  Letters  Patent 
6,176.229  and  whether  an  industry  in 
the  United  States  exists  as  required  by 
subsection  (a)(2)  of  section  337.  66  FR 
42168  (2001).  On  March  13,  2002, 
complainant  and  respondents  filed  a 
Joint  Motion  for  Termination  of 
Investigation  As  to  (Respondents)  Based 
Upon  a  Settlement  Agreement  and 
License.  On  March  22,  2002.  the 
Commission  investigative  attorney  filed 
a  response  in  support  of  the  joint 
motion.  On  June  6,  2002,  the  presiding 
ALJ  issued  an  ID  (Order  No.  5)  granting 
the  joint  motion  based  on  the  settlement 
agreement  and  a  non-exclusive  patent 
license.  There  being  no  other 
respondents  in  the  investigation,  the 
ALJ  ordered  the  investigation 
terminated  in  its  entirety.  No  party 
petitioned  for  review  of  the  ID. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930.'as  amended.  19  U.S.C.  1337. 
and  Commission  rule  210.42(h),  19  CFR 
210.42(h). 

Issued:  June  21.  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
[FR  Doc.  02-16239  Filed  6-26-02:  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-450] 

Certain  Intfgrated  CIrculta,  I 
for  Making  Sama,  and  Producta 
Contalnlfig  Sama;  Notica  of 
Commlaalon  Dadaion  to  Ravlaw 
PortkNia  of  an  Initial  DalarmiiMrtlon 
Finding  No  Violation  of  Saction  337  of 
tha  Tariff  Act  of  1930 

AGENCY:  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
certain  portions  of  a  final  initial 
determination  (ID)  of  the  presiding 
administrative  law  judge  (ALJ)  finding 
no  violation  of  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  in  the  above- 
captioned  investigation. 
FOR  FURTHER  VVORMATION  CONTACT: 

Clara  Kuehn,  Esq.,  Office  of  the  General 
Counsel,  U.S.  Intmiational  Trade 
Conunission.  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3012.  Hearing-impaired  persons  are 
advised  that  information  on  tlus  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  l^  accessing  its  Internet  server 
{http://www.usitc.gov.)  "" 

Copies  of  the  piu>lic  version  of  the 
ALJ's  ID  and  all  other  nonconfidential 
docnunents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hoius  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Stareet,  SW.,  Washington.  D.C.  20436, 
telephone  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  The 

Commission  instituted  this  investigation 
by  notice  published  in  the  Federal 
Register  on  March  6,  2001.  66  PR  13567 
(2001).  The  complainants  are  United 
Microelectronics  Corporation,  Hsinchu 
aty.  Taiwan;  UMC  Group  (USA). 
Sunnyvale,  CA;  and  United  Foundry 
Service,  Inc.,  Hopewell  Jimction,  NY.  Id. 
The  Commission  named  two 
respondents,  Silicon  Integrated  Systems 
Corp..  Hsinchu  City,  Taiwan,  and 
Silicon  Integrated  Systems  Corporation, 
Sunnyvale,  CA  (collectively,  "SiS").  Id. 
The  complaint,  as  supplemented, 
alleged  violations  of  section  337  in  the 
importation,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  integrated 
circuits  and  products  containing  same 


by  reason  of  infringement  of  claims  1,2, 
and  8  of  U.S.  Letters  Patent  5,559,352 
("the  '352  patent")  and  claims  1,  3-16, 
and  19-21  of  U.S.  Letters  Patent 
6,117.345  ("the  '345  patent").  Id. 

On  November  2,  2001,  the  presiding 
ALJ  issued  an  ID  (ALJ  Order  No.  15) 
granting  complainants'  motion  for 
summary  determination  on  the  issue  of 
importation  and  denying  respondents' 
motion  for  siunmary  determination  of 
lack  of  importation.  That  ID  was  not 
reviewed  by  the  Commission.  A  tutorial 
session  was  held  on  November  5,  2001, 
and  an  evidentiary  hearing  was  held 
from  November  7,  2001,  through 
November  16,  2001,  and  from  December 
10,  2001,  through  Decembw  12,  2001. 

The  ALJ  issued  his  final  ID  on  May  6, 
2002,  concluding  that  there  was  no 
violation  of  section  337.  With  respect  to 
the  '352  patent,  the  ALJ  found  that: 
complainants  have  not  established  that 
the  domestic  industry  requirement  is 
met;  none  of  respondents'  accused 
devices  practice  any  asserted  claim  of 
the  '352  patent  literally  or  tmder  the 
doctrine  of  equivalents;  and  claims  1 
and  2  of  the  '352  patent  are  invalid  as 
anticipated  undm  35  U.S.C.  102  and 
claim  8  of  the  '352  patent  is  invalid  for 
obviousness  under  35  U.S.C.  103.  The 
ALJ  found  each  of  the  '345  patent  claims 
listed  in  the  notice  of  investigation,  i.e., 
claims  1,  3-16, 19-20,  and  21,  invalid 
as  anticipated  by  and  made  obvious  by 
certain  prior  art.  The  ALJ  stated  that,  in 
their  post-hearing  filings,  complainants 
asserted  only  claims  1,  3-5, 9. 11-13, 
and  20-21  of  the  '345  patent  against 
respondents.  He  found  that,  if  valid, 
eacn  of  the  asserted  claims  of  the  '345 
patent,  i.e.,  claims  1,  3-5,  9, 11-13,  and 
20-21,  is  literally  infringed  by  SiS's 
existing  (or  old)  SiON  manufricturing 
process,4>ut  that  respondents'  new  N2O 
process  does  not  infringe  any  asserted 
claim  of  the  '345  patent.  The  ALJ  further 
found  that  a  domestic  industry  exists 
with  respect  to  the  '345  patent  On  May 
13,  2002,  the  ALJ  issued  his 
recommended  determination  on  remedy 
and  bonding. 

On  May  17,  2002,  complainants  and 
the  Commission  investigative  attorney 
("lA")  petitioned  for  review  of  the 
subject  ID,  and  respondents  filed  a 
contingent  petition  for  review.  On  May 
24,  2002,  complainants,  the  LA,  and 
respondents  filed  responses. 

Having  examined  the  record  in  this 
investigation,  including  the  ID,  the 
petitions  for  review,  and  the  responses 
thereto,  the  Commission  has  determined 
to  review  and  clarify  that  the  ALJ  found 
claim  13  of  the  '345  patent  made 
obvious,  but  not  anticipated,  by  the 
Tobben  patent.  The  Conunission  has 
also  determined  to  review: 


(1)  the  ALJ's  findings  and  conclusions 
of  law  regarding  the  '352  patent  with 
respect  to  infringement  of  the  asserted 
claims  and  domestic  industry  under  the 
doctrine  of  equivalents: 

(2)  the  ALJ  s  finding  that  respondents' 
old  E5  model  ESD  transistor  does  not 
infringe  any  asserted  claim  of  the  '352 
patent,  either  literally  or  equivalently; 

(3)  the  ALJ's  claim  construction  of  the 
limitations  "an  ESD  protection  device" 
(claims  1,  2,  and  8  of  the  '352  patent), 
"a  gate"  (claims  1  and  2),  "gates"  (claim 
8),  and  "soiuce/drain  regions  *  *  * 
Mdth  each  source/drain  region 
comprising"  (claims  1,2,  and  8),  and 
the  ALJ's  invalidity,  domestic  injiuy, 
and  infringement  findings  and 
conclusions  of  law  with  respect  to  those 
limitations; 

(4)  the  ALJ's  finding  that  claim  8  of 
the  '352  patent  is  invidid  as  made 
obvious  by  a  combination  of  prior  art 
references; 

(5)  whether  the  economic  prong  of  the 
domestic  industry  requirement  is  met 
with  respect  to  the  '352  patent; 

(6)  the  ALJ's  findings  that  the  "second 
antireflective  coating"  (claim  1  and 
asserted  dependent  claims  3-8  of  the 
'345  patent)  and  "cap  layer"  (claims  9- 
16. 19-20.  and  21  of  the  '345  patent)  are 
disclosed  in  the  Tobben  patent,  and 
consequently  (a)  the  ALJ's  findings  with 
respect  to  etching  the  second 
antireflective  coating  or  cap  layer 
(claims  4  and  12).  (b)  the  ALJ's  ultimate 
finding  that  the  "Tobben  patent 
anticipates  claims  1.  3-16. 19-20,  and 
21  of  the  '345  patent,  and  (c)  the  ALJ's 
conclusion  that  claidi  13  is  made 
obvious  by  the  Tobben  patent  and  other 
prior  art; 

(7)  the  ALJ's  conclusion  that  claim  13 
of  the  '345  patent  is  invalid  as  obvious 
in  light  of  the  Tobben  patent;  and 

(8)  the  ALJ's  conclusion  that  claims  1, 
3-16. 19-20.  and  21  of  the  '345  patent 
are  invalid  as  made  obvious  by  the 
Abemathey  patent  in  combination  with 
the  Pan.  Yagi.  and/or  Yota  pubhcations. 

The  Commission  has  determined  not 
to  review  the  remainder  of  the  ID. 
including  the  ID's  conclusions  and 
findings  of  fact  with  respect  to  whether 
the  Tobben  patent  is  prior  art  to  the  '345 
patent,  infringement  of  the  asserted 
claims  of  the  '345  patent,  domestic 
industry  concerning  the  '345  patent,  and 
failure  to  disclose  the  best  mode  of 
practicing  the  invention  of  the. '345 
patent. 

On  review,  the  Commission  requests 
briefing  based  on  the  evidentiary  record 
on  all  issues  imder  review  and  is 
particularly  interested  in  receiving 
answers  to  the  following  questions,  with 
all  answers  cited  to  the  evidentiary 
record: 
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1.  Have  complainants  established  the 
economic  prong  of  the  domestic 
industry  requirement  with  respect  to  the 
•352  patent? 

2.  Should  the  term  "an  ESD 
protection  device"  in  claims  1,2,  and  8 
of  the  '352  patent  be  construed  to 
require  a  protection  device  that  is 
separate  and  apart  from  the  circuit  it 
protects? 

3.  Assuming  that  the  term  "a  gate" 
refers  to  a  single,  particular  gate  for  a 
specific  FET  (but  without  excluding 
multiple-FET  ESD  protection  devices) 
(ID  at  14-15),  should  the  limitation 
"soiuce/drain  regions  *   *   *  with  each 
source/drain  region  comprising"  be 
construed  as  excluding  from  the 
claimed  ESD  protection  device  source/ 
drain  regions  that  lack  one  or  more  of 
the  three  implants  (i.e.,  the  "first  lightly 
implanted  region,"  "heavier  implanted 
region,"  and  "second  lightly  implanted 
region")?  In  responding  to  this  question 
please  address  ihe  "open"  transition  in 
claim  1  of  the  '352  patent  ("An  ESD 
protection  device  *  *  *  comprising"). 

4.  In  light  of  yoiu  answers  to 
questions  2  and  3,  are  claims  1,  2,  or  8 
of  the  '352  patent  infringed  (literally  or 
under  the  doctrine  of  equivalents)?  Have 
complainants  established  the  technical 
prong  of  the  domestic  industry 
requirement  with  respect  to  the  '352 
patent?  In  your  response,  please  address 
Festo  Corp.  v.  Shoketsu  Kinzoku  Kogyo 
Kabushiki  Co..  122  S.Ct.  1831  (2002). 

5.  Does  respondents'  old  E5  model 
ESD  transistor  infringe  any  asserted 
claim  of  the  '352  patent?  In  your 
response,  please  address  Symbol 
Technologies,  Inc.  v.  Opticon.  Inc..  935 
F.2d  1569  (Fed.  Cir.  1991). 

6.  In  light  of  yoxu  answers  to 
questions  2  and  3,  are  claims  1,  2,  or  8 
of  the  '352  patent  invalid? 

7.  In  light  of  the  ALJ's  construction  of 
the  term  "antireflective  coating"  to 
require,  inter  alia,  "an  antireflective 
effiect  *  *  *.  whether  through 
absorption  or  interference  *  *  * 
significant  to  the  purposes  of  the 
invention"  (ID  at  79),  does  the  Tobben 
patent's  planarization  layer  disclose  the 
"second  antireflective  coating"  of  claim 
1  (and  dependent  claims  3-8)  of  the 
'345  patent? 

8.  In  light  of  the  ALJ's  construction  of 
the  term  "cap  layer"  of  independent 
claims  9  and  21  of  the  '345  patent  (ID 
at  119-20),  does  the  Tobbeft  patent 
disclose  a  cap  layer  that  acts  as  either 
(a)  an  "antireflective  coating"  or  (b)  a 
protector  for  the  top  comers  of  metal 
wiring  lines  during  the  HDPCVD 
process?  With  respect  to  (a),  above, 
please  address  column  3,  lines  6-20  of 
the  Tobben  patent. 


9.  Assuming  that  claim  9  of  the  '345 
patent  is  anticipated  by  the  Tobben 
patent,  is  claim  13  obvious? 

10.  For  purposes  of  obviousness 
under  35  U.S.C.  103,  does  the 
Abernathey  patent  teach  one  of  ordinary 
skill  in  the  relevant  art  a  barrier  layer 
that  serves  as  an  "antireflective 
coating"?  In  your  response  please 
address  how  one  of  ordinary  skill  in  the 
art  would  understand  the  thickness  of 
the  silicon  dioxide  barrier  layer 
disclosed  in  the  Abemathey  patent. 

11.  Was  the  issue  of  the  puolication 
dates  of  the  Yota,  Pan,  and  Yagi 
references  (see  complainants'  petition 
for  review  at  77)  raised  before  the  ALJ? 

In  connection  with  the  final 
disposition  of  this  investigation,  the 
Commission  may  issue  (1)  an  order  that 
could  result  in  the  exclusion  of  the 
subject  articles  from  entry  into  the 
United  States,  and/or  (2)  cease  and 
desist  orders  that  could  result  in 
respondents  being  required  to  cease  and 
desist  from  engaging  in  imfair  acts  in 
the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 
If  a  party  seeks  exclusion  of  an  article 
from  entry  into  the  United  States  for 
purposes  other  than  entry  for 
consumption,  the  party  should  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  of  entry  that  either  are 
adversely  affecting  it  or  are  likely  to  do 
so.  For  backgroxmd  information,  see  the 
Commission  Opinion,  In  the  Matter  of 
Certain  Devices  for  Connecting 
Computers  via  Telephone  Lines,  Inv. 
No.  337-TA-360.  If  the  Commission 
contemplates  some  form  of  remedy,  it 
must  consider  the  effects  of  that  remedy 
upon  the  public  interest.  The  factors  the 
Commission  will  consider  include  the 
effect  that  an  exclusion  order  and/or 
cease  and  desist  orders  would  have  on 
(1)  the  public  health  and  welfare.  (2) 
competitive  conditions  in  the  U.S. 
economy,  (3)  U.S.  production  of  articles 
that  are  like  or  directly  competitive  with 
those  that  are  subject  to  investigation, 
and  (4)  U.S.  consumers.  The 
Commission  is  therefore  interested  in 
receiving  written  submissions  that 
address  the  aforementioned  public 
interest  factors  in  the  context  of  this 
investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
a  bond,  in  an  amount  to  be  determined 
by  the  Commission  and  prescribed  by 


the  Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 
amount  of  the  bond  that  should  be 
imposed. 

On  May  6,  2002,  the  ALJ  issued  Order 
No.  24  granting  in  part  complainants' 
September  13,  2001,  motion  for 
sanctions.  Pursuant  to  mle  210.25(d)  of  , 
the  Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.25(d).  the 
Commission  has  specified  below  the 
schedule  for  the  filing  of  any  petitions 
appealing  Order  No.  24  and  the 
responses  thereto. 

Written  Submissions 

The  parties  to  the  investigation  are 
requested  to  file  written  submissions  on 
the  issues  under  review.  The 
submission  should  be  concise  and 
thoroughly  referenced  to  the  record  in 
this  investigation,  including  references 
to  exhibits  and  testimony.  Additionally, 
the  parties  to  the  investigation, 
interested  government  agencies,  and  any 
other  interested  persons  are  encouraged 
to  file  written  submissions  on  the  issues 
of  remedy,  the  public  interest,  and 
bonding.  Such  submissions  should 
address  the  ALJ's  May  13.  2002, 
recommended  determination  on  remedy 
and  bonding.  Complainant  and  the 
Commission  investigative  attorney  are 
also  requested  to  submit  proposed 
remedial  orders  for  the  Conunission's 
consideration.  The  written  submissions 
and  proposed  remedial  orders  must  be 
filed  no  later  than  the  close  of  business 
on  July  5.  2002.  Reply  submissions  must 
be  filed  no  later  than  the  close  of 
business  on  July  12.  2002.  No  further 
submissions  will  be  permitted  unless 
otherwise  ordered  by  the  Commission. 

Any  petitions  appealing  Order  No.  24 
must  be  filed  no  later  than  close  of 
business  on  July  26,  2002.  Reply 
submissions  must  be  filed  no  later  than 
the  close  of  business  on  August  2.  2002. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  and  14  true  copies  thereof 
on  or  before  the  deadlines  stated  above. 
Any  person  desiring  to  submit  a 
document  (or  portion  thereof)  to  the 
Commission  in  confidence  must  request 
confidential  treatment  unless  the 
information  has  already  been  granted 
such  treatment  during  the  proceedings. 
All  such  requests  should  be  directed  to 
the  Secretary  of  the  Commission  and 
must  include  a  full  statement  of  the 
reasons  why  the  Commission  should 
grant  such  treatment.  See  19  CFR  201.6. 
Documents  for  which  confidential 
treatment  is  granted  by  the  Commission 
will  be  treated  accordingly.  All 
nonconfidential  written  submissions 
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will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337). 
and  in  sections  210.25  and  210.42-.45 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  210.25,  210.42- 
.45). 

Issued:  June  21.  2002. 

By  order  of  the  Ck>mnii8sion. 
Marilyn  R.  Abbott. 
Secretary. 

|FR  Doc.  02-16243  Filed  6-26-02;  8:45  am] 
MUJNOCOM  7<eO-l»-^ 


INTERNATIONAL  TRADE 
COMMISSION 

[toivMtlgaliOfW  Noe.  701-TA-415  and  731- 
TA-033-434  (nnai)] 

Polytthylww  Taraphthatato  Film, 
Shaat,  and  Strip  From  India  and 


Determinations 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  sections  705(b) 
and  735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1671d(b)  and  19  U.S.C.  1673d(b)) 
(the  Act),  respectively,  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from  India 
of  polyethylene  terephthalate  film, 
sheet,  and  strip  (PET  film),  provided  for 
in  subheading  3920.62.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  foimd  by 
the  Department  of  Commerce  to  be 
subsidized  by  the  Government  of  India 
and  by  reason  of  imports  firom  India  and 
Taiwan  of  PET  film  that  have  been 
found  by  the  Department  of  Commerce 
to  be  sold  in  the  United  States  at  less 
than  fair  value  (LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  May  17,  2001, 
following  receipt  of  a  petition  filed  with 
the  Commission  and  Commerce  by 
DuPont  Teijin  Films,  Wilmington,  DE, 
Mitsubishi  Polyester  Film  of  America, 
Greer.  SC.  and  Toray  Plastics  (America), 
Inc..  North  Kensington.  RI.  The  final 
phase  of  the  investigations  was 
scheduled  by  the  Commission  following 
notification  of  preliminary 
determinations  by  Commerce  that 
imports  of  PET  film  firom  India  were 
being  subsidized  within  the  meaning  of 


section  703(b)  of  the  Act  (19  U.S.C. 
1671b(b))  and  that  imports  of  PET  film 
firom  India  and  Taiwan  were  being  sold 
at  LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  1673b(b)). 
Notice  of  the  scheduUng  of  the  final 
phase  of  the  Commission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Conmiission. 
Washington.  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of 
February  1.  2002  (67  FR  4995).  The 
hearing  was  held  in  Washington.  DC,  on 
May  9,  2002,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  Jime  18, 
2002.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3518 
(Jime  2002),  entitled  Polyethylene 
Terephthalate  Film,  Sheet,  and  Strip 
firom  India  and  Taiwan:  Investigations 
Nos.  701-TA-At5  and  731-TA-933-934 
(Final). 

By  order  of  the  Commission. 

Issued:  )une  24.  2002. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-16312  Filed  6-26-02;  8:45  am] 
BtLUNQ  COOK  7aao-o>-p 


INTERNATIONAL  TRADE 
COMMISSION 

[Invaetlgatlone  No*.  731-TA-a3S-a36  and 
938-042  (Final)] 

Cartain  Structural  Staal  Baama  From 
China,  Qanmany,  laixambourg,  Ruaala, 
South  Africa,  Spain,  and  Taiwan 

Determinations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines.'  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  not  materially 
injured  or  threatened  with  material 
injury,  and  the  establishment  of  an 
industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  China,  Germany, 
Luxembourg,  Russia,  South  Africa, 
Spain,  and  Taiwan  of  certain  structural 
steel  beams,  provided  for  in 


subheadings  7216.32.00  and  7216.33.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  t^' 
value  (LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  May  23,  2001, 
following  receipt  of  petitions  filed  with 
the  Commission  and  Commerce  by  the 
Conmiittee  for  Fair  Beam  Imports  and 
its  individual  members  Northwestern 
Steel  &  Wire  Co.,  Sterling  IL;  Nucor 
Corp.,  Charlotte,  NC;  Nucor- Yamato 
Steel  Co.,  Blytheville,  AR;  and  TXI- 
Chaparral  Steel  Co.,  Midlothian,  TX. 
The  final  phase  of  the  investigations 
was  scheduled  by  the  Commission 
following  notification  of  preliminary 
determinations  by  Commerce  that 
imports  of  certain  structural  steel  beams 
from  China.  Germany.  Russia.  South 
Africa,  and  Taiwan  were  being  sold  at 
LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  1673b(b)). 
Although  Commerce  made  negative 
preliminary  determinations  with  respect 
to  imports  from  Luxembourg  ^  and 
Spain,  the  Commission  decided,  for 
purposes  of  efficiency,  to  proceed 
concurrently  with  the  final  phase  of  all 
the  investigations.  Notice  of  the 
scheduling  of  the  final  phase  of  the 
Commission's  investigations  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  February  7,  2002  (67  FR 
5851).  The  hearing  was  held  in 
Washington,  DC,  on  May  15,  2002.  and 
all  persons  who  requested  the 
opporttmity  were  permitted  to  apjpear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  June  28i, 
2002.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3522 
(June  2002),  entitled  Certain  Structiual 
Steel  Beams  from  China,  Germany. 
Luxembourg,  Russia,  South  Africa. 
Spain,  and  Taiwan:  Investigations  Nos. 
731-TA-935-936  and  938-942  (Final). 

Issued:  June  24,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
(FR  Doc.  02-16305  Filed  6-26-02:  8:45  am] 

aiujNO  COM  7eao-os-# 


*  The  racord  is  derined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 


<  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  §  207.2(f)). 

2  Commissioner  Lyim  M.  Bragg  dlMenting. 


'  Although  Commerce  initially  made  an 
affirmative  dumping  determination,  it  published  an 
amended  preliminary  determination  of  sales  at  not 
less  than  fair  value  on  January  31,  2002. 
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DEPARTMErfT  OF  JUSTICE 

Notica  Relating  to  Public  Comment 
Period  on  Environmental  Settlement  In 
In  Re  Fruit  of  the  Loom,  Inc. 

Notice  is  hereby  given  of  an  extension 
of  the  period  for  public  comment  with 
respect  to  the  St.  Louis  Facility,. 
Breckenridge  Facility,  and  Holljrwood 
Dump  Facility  under  the  proposed 
settlement  entered  into  by  the  United 
States  on  behalf  of  U.S.  EPA, 
Department  of  Interior,  National 
Oceanic  and  Atmospheric 
Administration  of  the  Department  of 
Commerce,  and  the  Nuclear  Regtilatory 
Commission,  the  States  of  Illinois, 
Michigan,  New  Jersey,  and  Tennessee, 
Debtors  Fruit  of  the  Loom,  Inc.  and  NWI 
Land  Management  Corp.,  and  Velsicol 
Chemical  Corporation  and  True 
Specialty  Corporation,  which  was  filed 
on  April  17,  2002  in  In  re  Fruit  of  the 
loom,  Inc.,  No.  99-4497  (PJW)  with  the 
United  States  Bankruptcy  Court  for  the 
District  of  Delaware.  "The  public 
.  comment  period  has  been  extended 
until  July  9.  2002  but  only  with  respect 
to  comments  relating  to  the  St.  Louis 
Facility  in  St.  Louis,  Michigan;  the 
Breckenridge  Facility  in  St.  Louis/ 
Breckenridge,  Michigan;  and  the 
Hollywood  Dump  Facility  in  Memphis, 
Tennessee.  The  proposed  settlement 
would,  inter  alia,  resolve  certain  claims 
of  the  Governmental  Parties  against  the 
settling  parties  under  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act,  42  U.S.C.  9601  et  seq..  Section  7003 
of  the  Resource  Conservation  and 
Recovery  Act  ("RCRA"),  42  U.S.C.  6973, 
and  the  Atomic  Energy  Act,  42  U.S.C. 
§§  2011  et  seq.,  relating  to  those 
Facilities.  Under  the  settlement,  inter 
alia,  the  following  will  be  dedicated  to 
fund  response  action  or  costs  and 
natural  resource  damage  assessment  or 
restoration  at  certain  Facilities:  (1) 
$4,292,808  to  be  paid  in  full  as  an 
Allowed  Administrative  Expense;  (2) 
certain  proceeds  from  general  liability 
insiuance  claims;  (3)  certain  future 
recoveries  from  preferred  shares  of  stock 
in  True  Specialty  Corporation;  and  (4) 
certain  proceeds  from  Fruit  of  the 
Loom's  and  Velsicol's  "cost  cap"  and 
pollution  legal  liability  insurance 
policies. 

The  United  States  published  notice  of 
the  lodging  of  the  Settlement  Agreement 
in  the  Federal  Register  on  May  2.  2002. 
67  Fed.  Reg.  22108  (2002).  In  response 
to  requests  for  an  extension  of  the 
public  comment  period,  the  United 
States  has  elected  to  extend  the 
comment  period  with  respect  to  these 
three  Facilities  and  to  accept  public 


comments  received  no  later  than  July  9, 
2002.  Comments  should  be  addressed  to 
the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044.  and  should  refer 
to  In  re  Fruit  of  the  Loom,  Inc.,  D.J.  Ref. 
No.  90-11-2-07096.  Copies  of  the 
proposed  settlements  may  be  examined 
at  the  Office  of  the  United  States 
Attorney  for  the  District  of  Delaware, 
1201  Maricet  Street,  Suite  1100, 
Wilmington,  DE,  the  United  States 
Environmental  Protection  Agency, 
Region  2,  290  Broadway.  17th  Floor, 
New  York.  New  York,  the  United  States 
Environmental  Protection  Agency. 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  (Georgia ,  and  the  United  States 
Environmental  Protection* Agency, 
Region  5,  77  West  Jackson  Blvd.,  14th 
Floor.  Chicago,  Illinois.  Copies  of  the 
proposed  settlements  may  also  be 
obtained  by  request  addressed  to  the 
Department  of  Justice  Consent  Decree 
Library,  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  DC  20044.  hi 
requesting  a  copy  of  the  proposed 
settlements,  please  enclose  a  check  in 
the  amount  of  $24.75  for  (25  cents  per 
page  for  reproduction  costs),  payable  to 
the  United  States  Treasurer. 

Bruce  S.  Gelber. 

Section  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Dog.  02-16214  Filed  6-26-02;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notica  of  Lodging  Proposed  Consent 
Decree 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Henry  /.  Magnan,  Civil 
Action  No.  l:01-CV-333  (D.VT).  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Vermont  on 
June  14,  2002.  This  proposed  Consent 
Decree  concerns  a  complaint  filed  by 
the  United  States  against  Henry  J. 
Magnan,  pursuant  to  Sections  301(a) 
and  404  of  the  Clean  Water  Act,  33 
U.S.C.  1311(a)  and  1344.  and  imposes 
civil  penalties  against  Defendant  Henry 
J.  Magnan,  for  the  unauthorized 
discharge  of  dredged  or  fill  material  into 
waters  of  the  United  States  located  in 
wetlands  on  property  in  Farfield, 
Vermont. 

The  proposed  Consent  Decree 
requires  the  payment  of  civil  penalties 
in  the  amount  of  $5,000  and  requires 
Henry  J.  Magnan  to  restore  the  wetland 


and  implement  certain  mitigation 
measures  restricting  livestock  use  of  the 
riparian  area. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to 
Joseph  R.  Perella,  Assistant  United 
States  Attorney,  United  States 
Attorney's  Office,  P.O.  Box  570, 
Burlington,  Vermont  05402,  and  refer  to 
United  States  v.  Magnan,  Civ.  No.  1:01- 
CV-333  (D.VT). 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  District  of 
Vermont,  204  Main  St.,  Brattleboro, 
Vermont.  In  addition,  the  proposed 
consent  decree  may  be  viewed  on  the 
World  Wide  Web  at  http:// 
www.  usdoj.gov/enrd/enrd-home.htmI. 

Scott  A.  Schachter, 

Assistant  Chief  Environmental  Defense 

Section. 

[FR  Doc.  02-16215  Filed  6-26-02:  8:45  am) 

BILUNO  COOe  4410-18-M 


DEPARTMENT  OF  JUSTICE 

Membership  of  the  2002  Senior 
Executive  Service  Performence  Review 
Boerds 

AGENCY:  Department  of  Justice 

ACTION:  Notice  of  Department  of 
Justice's  2002  Senior  Executive  Service 
Performance  Review  Boards. 

summary:  Pursuant  to  the  requirements 
of  5  U.S.C.  4314(c)(4).  the  Department  of 
Justice  announces  the  membership  of  its 
Senior  Executive  Service  (SES) 
Performance  Review  Boards  (PRBs).  The 
purpose  of  the  PRBs  is  to  provide  fair 
and  impartial  review  of  SES 
performance  appraisals  and  bonus 
recommendations.  The  PRBs  will  make 
recommendations  regarding  the  final 
performance  ratings  to  be  assigned  and 
SES  bonuses  to  be  awarded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  M.  Tomchek.  Director,  Personnel 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530;  (202)  514-6788. 

Department  of  Justice,  2002  Senior 
Executive  Service  Performance  Review 
Board  Members 

Office  of  the  Solicitor  General 

Lawrence  G.  Wallace.  Deputy  Solicitor 
General 

P^ice  of  Legal  Counsel 

Paul  P.  Colborn.  Special  Counsel 
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Office  of  Professional  Responsibility 

Judith  B.  Wish,  Deputy  Counsel  on 
Professional  Responsibility 

Office  of  Intelligence  Policy  and  Review 

Robert  O.  Davis,  Deputy  Counsel  for 
Intelligence  Policy 

Office  of  Policy  Development 

Kevin  R.  Jones,  Deputy  Assistant 
Attorney  General 

Office  of  Information  and  Privacy 

Daniel  J.  Metcalfe,  Director  (Policy  and 
Litigation) 

Antitrust  Division 

Norman  Familant,  Chief,  Economic 

Litigation  Section 
Roger  W.  Fones,  Chief.  Transportation, 

Energy,  and  Agriculture  Section 
Thomas  D.  King,  Executive  Officer 
J.  Robert  Kramer,  Chief,  Litigation  11 

Section 

Gvil  Division 

JoAnn  J.  Bordeaux,  Deputy  Director, 

Torts  Branch 
Jeanne  E.  Davidson,  Deputy  Director, 

Commercial  Litigation  Branch 
Douglas  N.  Letter,  Appellate  Litigation 

Counsel,  Appellate  Staff 
Eugene  M.  Thirolf,  Director,  Office  of 

Consumer  Litigation 

Gvil  Rights  Division 

James  S.  Angus,  Deputy  Assistant 

Attorney  General 
David  K.  Flynn,  Chief,  Appellate 

Section 
Albert  N.  Moskowitz,  Chief,  Criminal 

Section 
John  L.  Wodatch,  Chief,  Disability 

Rights  Section 

Criminal  Division 

Sandra  J.  Bright,  Executive  Officer 
Joseph  E.  Gangloff,  Senior  Counsel, 

Office  of  International  Affairs 
Julie  E.  Samuels,  Director,  Office  of 

Policy  and  Legislation 
Patty  M.  Stemler,  Chief  Appellate 

Section 
Mary  L  Warlow,  Director,  Office  of 

International  Affairs 
Mary  Lee  Warren,  Deputy  Assistant 

Attorney  General 

Environment  and  Natural  Resources 
Division 

Robert  L.  Bruffy,  Executive  Officer 
Virginia,  P.  Butler,  Chief,  Land 

Acquisition  Section 
Eileen  Sobeck,  Deputy  Assistant 

Attorney  General 
Jean  E.  Williams,  Chief,  Wildlife  and 

Marine  Resources  Section 

Justice  Management  Division 

Mary  A.  Braden,  Director,  Department 
Ethics  Office 


Leon  J.  Lofthus,  Director  Finance  Staff 
Theodius  McBurrows,  Director,  Equal 

Employment  Opportunity  Staff 
James  E.  Price,  Director,  Computer 

Services  Staff 

Tax  Division 

Stephen  J.  Csontos,  Senior  Legislative 

Counsel 
David  A.  Hubert.  Chief,  Civil  Trial 

Section,  Eastern  Region 
Robert  S.  Watkins,  Chief,  Civil  Trial 

Section,  Central  Region 
Joseph  E.  Young,  Executive  Officer 

Bureau  of  Prisons 

Robin  L.  Beusse,  Chief,  Budget 

Development  Administration  Division 
Joyce  K.  Conley,  Senior  Assistant 

Director,  Administration  Division 
Michael  W.  Garrett,  Senior  Deputy 

Assistant  Director,  Program  Review 

Division 
John  C.  Hardwick,  Deputy  Assistant 

Director,  Information,  Policy,  and 

Public  Affairs 
Maryellen  Thoms,  Assistant  Director 

Health  Services  Division 
John  M.  Vanyur,  Senior  Deputy 

Assistant  Director,  Correctional 

Programs  Division 

Immigration  and  Naturalization  Service 

J.  Scott  Blackman,  Regional  Director, 

Eastern  Region 
Michael  D.  Cronin,  Assistant 

Commissioner  for  Policy  and 

Inspection 
Janis  A.  Sposato,  Assistant  Deputy 

Executive  Associate  Commissioner  for 

Immigration  Services 
William  T.  Veal,  Chief  Patrol  Agent,  San 

Diego  Sector 
William  R.  Yates,  Deputy  Executive     " 

Associate  Commissioner  for 

Immigration  Services 
David  A.  Yentzer,  Assistant 

Commissioner,  Administration 

United  States  Marshals  Service 

Gary  E.  Mead,  Assistant  Director  for 
Business  Services 

Office  of  Justice  Programs 

Carolyn  A.  Hightower,  Deputy  Director, 

Office  for  Victims  of  Crime 
Gary  N.  Silver,  Director,  Office  of 

Administration 

Executive  Office  of  Immigration  Review 

Charles  Adkin^-Blanch,  General 

Counsel 
Margaret  M.  Philbin,  Deputy  Director 

Executive  Office  for  United  States 
Attorneys 

Steven  J.  Parent,  Deputy  Director  for 
Financial  Management 


Executive  Office  for  United  States 
Trustees 

Jeffrey  M.  Miller,  Associate  Director 
Edward  F.  Cincinnati,  Executive  Officer 

National  Drug  Intelligence  Center 

Michael  T.  Horn,  Director,  National 
Drug  Intelligence  Center 

Valerie  M.  Willis, 

Executive  Secretary,  Senior  Executive 

Resources  Board. 

(FR  Doc.  02-16218  Filed  6-2&-02:  8:45  am] 

BMJJNO  CODE  4410-AR-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notics  Pursuant  to  ttM  National 
Cooparativs  Rasaarch  and  Production 
Act  of  1M3— Chamical,  Blologicai  and 
Radioiogicai  Taciinology  Alliance 
("CBRTA") 

Notice  is  hereby  given  that,  on  May 
29,  2002,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  3M  Company  ("3M") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  3M  Company,  St.  Paul,  MN;  Becton 
Dickinson  and  Company,  acting  through 
its  BD  Biosciences  Business  Unit, 
Franklin  Lakes,  NJ;  BV  Solutions  Group, 
Inc.,  Overland  Park,  KS;  Calspan-UB 
Research  Center,  Buffalo,  NY;  Cargill 
Incorporated,  Wayzata,  MN;  General 
Dynamics  Government  Systems 
Corporation,  Thousand  Oaks,  CA; 
Honeywell  International  Inc., 
Minneapolis,  MN;  Johns  Hopkins 
University  Applied  Physics  Laboratory, 
Laurel,  MD;  Lucent  Technologies  Inc., 
McLeansville,  NY;  Mayo  Clinic 
Rochester,  Rochester,  NY;  Motorola, 
Schaumburg,  IL;  RAE,  Inc.,  Arlington, 
VA;  Syracuse  Research  Corporation, 
Syracuse,  NY;  and  Veridian 
Corporation,  Arlington,  VA.  The 
fourteen  parties  formed  a  consortium 
called  the  "Chemical,  Biological,  and 
Radiological  Technology  Alliance" 
("CBRTA").  The  purpose  of  the  CBRTA 
is  to  develop  technologies  that  will 
provide  detection,  identification,  and 
warning  systems  for  defense  against 
chemical,  biological,  and  radiological 
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attacks.  The  CBRTA  is  performing  the 
technology  development  under 
Government  R&D  Contract  No. 
NMA401-02-9-2002.  awarded  by  the 
U.S.  Department  of  Defense's  National 
Imagery  and  Mapping  Agency  (NIMA) 
to  the  CBRTA. 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  02-16221  Filed  6-26-02;  8:45  ami 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Researcli  and  Production 
Act  of  1993— J  Consortium,  inc. 

Notice  is  hereby  given  that,  on  May 
30,  2002,  pursuant  to  section  6{a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  J.  Consortium,  Inc. 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purposes  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
SRgcifically.  S.  Jayaraman  (individual 
member),  Saratoga,  CA;  Andrei 
Netchitaliouk  (individual  member), 
Sunnyvale,  CA;  Leung  Nim  Ho  Rickey 
(individual  member),  Clearwater  Bay, 
Hong  Kong-China;  Charathram 
Ranganathan  (individual  member), 
Santa  Clara,  CA;  and  Yomie  Chan 
(individual  member),  Clearwater  Bay, 
Hong  Kong-China  have  been  added  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  of  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  J. 
Consortium,  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  August  6, 1999,  J.  Consortium,  Inc. 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  March  21,  2000  (65 
FR15175). 

The  last  notification  was  filed  with 
the  Department  on  January  30,  2002.  A 
notice  was  published  in  the  Federal 


Register  pursuant  to  section  6(b)  of  the 
Act  on  March  8,  2002  (67  FR  10760). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  02-16220  Filed  6-26-02;  8:4.5  am] 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— PKi  Forum,  inc. 

Notice  is  hereby  given  that,  on  June 
10,  2002,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  PKI  Forum,  Inc.  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Tr«fde 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  piupose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  724  Solutions,  Toronto. 
Ontario,  Canada;  Aladdin  Knowledge 
Systems  Ltd.,  Tel  Aviv,  Israel;  Andes 
Networks,  Inc.,  Mountain  View,  CA; 
Authentica,  Inc.,  Waltham,  MA; 
CardBase  Technologies  Limited,  Dun 
Laoghaire,  Dublin,  Ireland;  Cisco 
Systems,  San  Jose,  CA;  Cylink 
Corporation,  Santa  Clara,  CA;  Diversinet 
Corporation,  Toronto,  Ontario,  Canada; 
Enterasys  Networks,  Andover,  MA; 
Fannie  Mae,  Washington,  DC; 
GlobalSign  SA/NV,  Brussels,  Belgium; 
Litronic  Inc..  Irvine,  CA;  Nortel 
Networks  Corporation,  Kanata,  Ontario, 
Canada;  Pricewaterhouse  Coopers  LLP, 
McLean,  VA;  Secude  GmbH,  Darmstadt. 
Germany;  and  Sonera  SmartTrust  AB, 
Stockholm,  Sweden  have  been  dropped 
as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PKI  Forum, 
Inc.  intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  April  2,  2001,  PKI  Forum,  fac. 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  May  3,  2001  (66  FR 
22260). 

The  last  notification  was  filed  with 
the  Department  on  March  13,  2002.  A 
notice  was  published  in  the  Federal 


Register  pursuant  to  section  6(b)  of  the 
Act  on  April  22.  2002  (67  FR  19588). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
IFR  Dot:.  02-16222  Filed  6-26-02;  8:45  am) 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Rasaarch  and  Production 
Act  of  1993— Wireless  Application 
Protocol  Forum,  Ltd. 

Notice  is  hereby  given  that,  on  May  3, 
2002,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Wireless  Application 
Protocol  Forum,  Ltd.  ("WAP")  has  filed 
written  notifications  simuhaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Aplix  Corporation,  Tokyo,  Japan; 
CoCoNet  AG,  Erkrath,  Germany;  Sky 
Think  Corporation  Co.,  LTD.,  Osaka, 
Japan;  and  The  Walt  Disney  Company 
Limited.  London,  United  Kingdom,  have 
been  added  as  parties  to  this  ventiu«. 
Telphia,  Inc.,  San  Francisco,  CA  has 
acquired  Mspect  Inc..  Sunnyvale,  CA. 
Telefonica  Mobiles,  Madrid,  Spain  has 
acquired  Terra  Mobile,  Madrid,  Spain. 
Diversinet  Corporation.  Toronto, 
Ontario,  Canada  has  changed  its  name 
to  Diversinet  Corp.  Ericsson  Mobile. 
Research  Triangle  Park,  NC  has  changed 
its  name  to  Ericsson  Radio  Systems  AB. 
Sony  International.  Stockholm,  Sweden 
has  changed  its  name  to  Sony  Ericsson 
Mobile  Communications.  UBS  AB, 
Postfach,  Switzerland  has  changed  its 
name  to  UBS  AG. 

The  following  companies  had  their 
memberships  cancelled:  724  Solutions, 
Inc.,  Toronto,  Ontario,  Canada; 
Accenture,  Chicago,  IL;  Air-Go 
Technologies  Corp.,  San  Francisco,  CA; 
Algorithmic  Research,  Petach-Tikva, 
Israel;  Amdocs  Ltd.,  Ra'anana,  Israel; 
Arthur  Anderson  LLP,  Atlanta.  GA;  Bull 
CP8,  Louveciennes,  France;  CacheFlow, 
Inc.,  Tokyo,  Japan;  CellPoint  Systems 
AB,  SoUentua,  Sweden;  Conduit 
Software,  Dublin,  Ireland;  Critical  Path, 
San  Francisco,  CA;  Dialogue 
Communications  Limited,  Sheffield. 
South  Yorkshire,  United  Kingdom; 
Digital  Boardwalk,  Inc.,  Santa  Monica. 
CA;  earthport  pic,  London,  United 
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Kingdom:  EC-Gate  NV,  Toronto, 
Ontario,  Canada;  EdgeMatrix  Pte  Ltd., 
Singapore.  Singapore;  Emblaze  Systems 
Ltd.,  Givataim.  Israel;  Enition 
Incorporated,  Santa  Clara,  CA;  Equifax, 
Atlanta,  GA;  Excite€)Home,  Redwood 
City,  CA;  Extensity,  Inc.,  Emeryville, 
CA;  Fidelity  Investments,  Boston,  NfA; 
Finetix  Limited,  London,  United 
Kingdom;  iConverse,  Waltham,  MA; 
Inktomi  Corporation,  Foster  City.  CA; 
LG  Electronics  Inc.,  Seoul,  Republic  of 
Korea;  LG  TeleCom,  Ltd.,  Seoul, 
Republic  of  Korea;  Lightbridge,  Inc., 
Burlington,  MA;  Logical  Design 
Solutions.  Inc.,  Morristown,  NJ; 
Macromedia.  San  Francisco,  CA; 
Micropole,  Nanterre,  France;  MobiApps, 
Inc.,  McLean,  VA;  MobileWay,  Puteauz, 
France;  MTI,  Ltd.,  Tokyo,  Japan; 
Netegrity  Inc.,  Waltham.  MA;  Netfish 
Technologies.  Inc.,  Santa  Clara,  CA; 
Netlife  AG,  Hamburg.  Germany; 
Netonomy,  Paris,  France;  NextCom  K.K., 
Tokyo,  Japan;  Nextron,  Inc.,  San  Jose, 
CA;  Northstream  AB,  Solna,  Sweden; 
Omnitel  Pronto  Italia,  Milan.  Italy; 
OnMobile  Systems,  Inc.,  Fremont,  CA; 
Orsus  Solution  Ltd..  Or  yuhuda.  Israel; 
PacketVideo  Corporation,  San  Diego, 
CA;  Proteus,  Inc.,  Washington,  DC; 
Ripcord  Systems,  Inc.,  London,  United 
Kingdom;  ®Road,  Inc.,  Fremont,  CA; 
Sanoma-WSOY  Oyj,  Helsinki.  Finland; 
Sanyo  Electric  Co.,  Ltd.,  Osaky,  Japan; 
SecureSoft  Inc.,  Seoul,  Republic  of 
Korea;  Sinotone  Datacom  Ltd.,  Hong 
Kong.  Hong  Kong-China;  SkyGo.com, 
Redwood  City,  CA;  Smart421.  Welwyn 
Garden  City.  Herts,  United  Kingdom; 
Synapta,  Palo  Alto,  CA;  Synovial  Inc., 
Fremont,  CA;  TD  Waterhouse  Group, 
Inc..  New  York.  NY;  Telemig  Celular 
Partidpacoes  S.A.,  Brasilia,  Brazil; 
Teleptda,  Inc.,  San  Francisco.  CA; 
Telocity,  Inc.,  Cupertino,  CA;  Tibco 
Softwares  Inc.,  Palo  Alto,  CA;  Unisys 
Corporation,  London,  United  Kingdom; 
Vettro  Corporation,  New  York,  NY; 
Vitria  Technology,  Inc.,  Sunnyvale,  CA; 
Wiral  Ltd.,  Espoo,  Finland:  Wmode, 
Inc.,  Calgary,  Alberta,  Canada;  Wysdom, 
Richmond  Hill,  Ontario,  Canada:  and 
YacCom,  Chantepie,  France. 

The  following  companies  have 
resigned:  ACE'COMM  Corporation, 
Gaithersburg,  MD;  Add2Phone  Ltd., 
Helsinki.  Finland:  Appolis  AG,  Munich. 
Germany;  Arcot  Systems,  Inc.,  Santa 
Clara,  CA;  Blue  Martini  Sofeware,  San 
Mateo,  CA;  Brightpoint,  Inc., 
Indianapolis,  IN:  Business  Objects  SA, 
Levalois  Perret,  France:  Casio  Soft  Co., 
Ltd.,  Tokyo,  Japan:  Convergys. 
Cincinnati.  OH;  Dolphin 
Telecommunications,  Basingstake, 
Hants,  United  Kingdom;  EncrypTix, 
Inc.,  El  Segimdo,  CA;  Europay 


International.  Waterloo,  Belgium: 
Every  path,  San  Jose,  CA;  Geoworks 
Corporation,  Alameda,  CA;  Go2 
Systems,  Inc.,  Irvine,  CA:  ICL,  Helsinki, 
Finland:  iDini  Corporation,  San  Jose, 
CA;  Impronta  Communications,  S.L., 
Madrid,  Spain;  Inventec  Electronics 
(Shanghai)  Co.,  Ltd.,  Shanghai,  People's 
Republic  of  China;  J-Phone  East  Co., 
Ltd.,  Tokyo,  Japan;  Mobilocity,  Inc., 
New  York,  NY:  NetManage,  Inc., 
Cupertino.  CA:  Nocom  AB,  Uppsala, 
Sweden:  OneName  Corporation.  Seattle, 
WA;  OpenGrid,  Inc.,  San  Jose,  CA; 
Opt(e)way,  Paris  France;  ParaRede 
Technologies  Ltd.,  Lisboa,  Portugal; 
Purple  Technologies  Ltd.,  London, 
United  Kingdom;  Real  Names  Corp., 
Redwood  City,  CA;  room33AB, 
Stockholm,  Sweden;  RTSe,  Espoo, 
Finland;  Seagull,  Dordrecht,  The 
Netherlands;  Sila  Communications  Ltd., 
London,  United  Kingdom:  SkyTel 
Communications,  Jackson,  MS;  Solid 
Information  Technology,  Ltd.,  Helsinki. 
Finland;  Soprano  Design  Pty  Ltd,  North 
Sydney.  New  South  Wales,  Australia; 
8pace2go.com  GmbH  &  Co.,  Berlin, 
Germany:  Speedia,  Lie,  Brooklyn,  NY; 
Swisscom  AG,  Berne,  Switzerland; 
Tegaron  Telematics  GmbH,  Bonn,' 
Germany;  Telsim  Mobil 
Telekomunikayson,  Istanbul,  Turkey; 
The  PhonePages  of  Sweden  AB,  Kista, 
Sweden:  Ubizen,  Leuven,  Belgium: 
Vignetter  Corporation,  Austin.  TX; 
Webtiss  Technologies,  Paris,  France; 
WIPRO  Technologies-Global  R&D 
Bangalore,  India:  WorldCom,  Clinton, 
MS;  worldzap,  Zug,  Switzerland; 
ZKEY.Com,  Los  Angeles,  CA;  and  Zsigo 
Wireless  Technologies,  East  Lansing, 
MI. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  WAP  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  March  18, 1998,  WAP  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  31, 1998  (63  FR 
72333). 

The  last  notification  was  filed  with 
the  Department  on  January  28,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  April  4.  2002  (67  FR  16125). 

ConsUnce  K.  Robinaon, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-16219  Filed  6-26-02;  8:45  am] 
BNJJNO  COM  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

IManiifacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  December  28,  2001, 
and  published  in  the  Federal  Register 
on  March  18,  2002,  (67  FR  12049), 
Mallinckrodt,  Inc.,  Mallinckrodt  & 
Second  Streets,  St.  Louis.  Missouri 
63147,  made  application  by  letter  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Codeine-N-oxlde  (9053)  

Difenoxin  (9168)  

Morphine-N-oxide  (9307)  

Normorphine  (9313)  

Norievorohanol  (9634) 

Benzovlecaonine  (9180) 

II 

The  firm  plans  to  manufactiire  the 
controlled  substances  as  analjrtical 
reference  standards  to  be  utilized 
internally  and  for  sale  to  other 
companies. 

No  comments  or  objecrtions  were 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Mallinckrodt,  Inc.  to    ^ 
manufactiu^  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Mallainckrodt,  Inc.  on  ^ 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  O.lOO.and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of  the 
controlled  substances  listed  above  is 
granted. 

Dated:  June  14,  2002. 
Laura  M.  Nagel. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  02-16287  Filed  6-26-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Withdrawal  of  Application 

As  set  forth  in  the  Federal  Register 
(FR  Doc.  01-8551)  Vol.  66,  No.  67  at 
page  18309,  dated  March  29,  2001, 
Chirex  Technology  Center,  Inc.,  DBA 
Chirex  (Dauldron,  which  has  changed  its 
name  to  Rhodia  Chirex  America,  383 
Phoenixville  Pike,  Malvern, 
Pennsylvania  19355,  made  application 
by  renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
an  importer  of  phenylacetone  (8501),  a 
basic  class  of  controlled  substance  listed 
in  Schedule  II. 

By  letter  dated  May  30.  2002,  Rhodia 
Chirex  America  requested  that  their 
application  to  import  phenylacetone  be 
withdrawn.  Therefore,  Rhodia  Chirex 
America'?  application  to  import 
phenylacetone  is  hereby  withdrawn. 

Dated:  June  14.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  02-16286  Filed  6-26-02;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1218-0218(2002) 

Hydrostatic  Testing  Provision  of  the 
Portable  Fire  Extinguishers  Standard; 
Extension  of  the  Office  of  Management 
and  Budget's  Approval  of  Information- 
Collection  (Paperwork)  Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 

summary:  OSHA  requests  conunent 
concerning  its  proposed  extension  of  the 
information-collection  requirement 
specified  by  the  hydrostatic  testing 
provision  of  the  Portable  Fire 
Extinguishers  Standard  (29  CFR 
1910.157).  The  paperwork  provision  of 
the  hydrostatic  testing  provision 
specifies  requirements  for  developing 
and  maintaining  certification  records  to 
demonstrate  that  portable  fire 
extinguishers  have  been  tested  in 
accordance  with  and  at  intervals 
specified  by  the  Standard  (29  CFR 
1910.157(f)(16)).  The  purpose  of  the 
records  requirement  is  to  reduce 
employees'  risk  of  death  or  serious 


injury  by  ensuring  that  portable  fire 
extinguishers  are  in  operating  condition. 
DATES:  Submit  written  comments  on  or 
before  August  26,  2002. 
ADDRESSES:  Submit  vmtten  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0218(2002),  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210:  telephone  (202) 
693-2350.  Conunenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  OSHA,  U.S. 
Department  of  Labor,  Room  N-3609, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210:  telephone  (202) 
693-2222.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collection  specified  by  the  Portable  Fire 
Extinguishers  Standard  is  available  for 
inspection  and  copying  in  the  Docket 
Office,  or  by  requesting  a  copy  ft'om 
Theda  Kenney  at  (202)  693-2222,  or 
Todd  Owen  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR,  contact 
OSHA  on  the  Internet  at  http:// 
www.osha.gov  and  select  "Information 
Collection  Requests." 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  cost)  is  minimal,  collection 
instnunents  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

The  following  section  describes  who 
uses  the  information  on  the  hydrostatic 
testing  of  portable  fire  extinguishers  that 
is  collected  under  the  records 
requirement  (29  CFR  1910.157(f)(16)).  as 
well  as  how  they  use  it.  The  purpose  of 
the  requirement  is  to  reduce  employees' 
risk  of  death  or  serious  injury  by 
ensuring  that  portable  fire  extinguishers 
are  in  safe  operating  condition. 

Test  records  (paragraph  (f)(16)). 
Paragraph  (f)(16)  of  the  Standard 
requires  employers  to  develop  and 
maintain  a  certification  record  of 
hydrostatic  testing  of  portable  fire 
extinguishers.  The  certification  record 
must  include  the  date  of  inspection,  the 


signature  of  the  person  who  performed 
the  test,  and  the  serial  nimiber  (or  other 
identifier)  to  the  fire  extinguisher  that 
was  tested:  The  certification  record 
must  be  made  available  to  the  Assistant 
Secretary  or  his/her  representative  upon 
request.  The  certification  records 
provide  assurance  to  employers, 
employees,  and  OSHA  compliance 
officers  that  the  fire  extinguishers  have 
been  hydrostatically  tested  in 
accordance  with  and  at  the  intervals 
specified  in  the  Standard,  thereby 
ensuring  that  they  will  operate  properly 
in  the  event  employees  need  to  use 
them.  These  records  also  provide  the 
most  efficient  means  for  the  compliance 
officers  to  determine  that  an  employer  is 
complying  with  the  Standard. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful: 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assiimptions  used: 

•  The  quality,  utility,  and  clarity  of 
the  information  collected:  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply:  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

m.  Proposed  Action 

OSHA  proposes  to  extend  the  Office 
of  Management  and  Budget's  (OMB) 
approval  of  the  collection-of- 
information  requirements  specified  by 
the  hydrostatic  testing  provision  of  the 
Portable  Fire  Extinguishers  Standard. 
The  Agency  will  summarize  the 
comments  submitted  in  response  to  this 
notice,  and  will  include  this  summary 
in  its  request  to  OMB  to  extend  the 
approval  of  these  information-collection 
requirements. 

Type  of  Review:  Extension  of  a 
currently  approved  information- 
collection  requirement. 

Title:  Hydrostatic  Testing  Provision  of 
the  Portable  Fire  Extinguishers 
(Certification  Record)  (29  CFR 
1910.157). 

OMB  Number:  1218-0218. 

Affected  Public:  Business  or  other  for- 
profit:  not-for-profit  institutions:  Federal 
government;  State,  local,  or  tribal 
governments. 

Number  of  Respondents:  8,780,500. 

Frequency  of  Recordkeeping:  Varies 

fi-om  5  to  12  years. 
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Avemge  Time  per  Response:  Varies 
from  2  (.03  hour)  to  35  minutes  (.58 
hour). 

Total  Annual  Hours  Requested: 
131.708. 

Total  Annual  Costs  (O&M): 
$11,941,480. 

IV.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  and  Secretary  of 
Ubor's  Order  No.  3-2000  (65  FR 
50017). 

Signed  at  Washington,  DC  on  June  21, 
2002. 

John  L.  Henahaw, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  02-16262  Filed  &-26-02:  8:45  am] 
MUMO  COM  4«10-3i-M 


DEPARTMENT  OF  LABOR 

Occupational  SafMy  and  HMlth 
AdmlnMratlon 

[Doctot  No.  ICR-121S-0229(200S)] 

Standard  on  Madianical  Powtr 
Praaaaa;  Exianalon  of  ttta  Offica  of 
llanaaMiMfit  and  Budoaf  a  Anoraval  of 
b  ifof  niatlon«Collaction  (Papanaocfc) 
Ra(|ulfanianta 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 


;  OSHA  request  comment 
concerning  its  proposed  extension  of  the 
information-collection  requirements 
contained  in  the  Standard  on 
Mechanical  Power  Presses  (29  CFR 
1910.217).  The  paperwork  provisions  of 
the  Standard  specify  requirements  for 
developing  and  maintaining  records  to 
certify  that  employers  are  inspecting 
presses  as  required  by  the  Standard.  The 
purpose  of  these  requirements  is  to 
reduce  employees'  risk  of  death  or 
serious  in>ury  by  ensuring  that 
employers  maintain  the  mechanical 
power  presses  used  by  the  employees  in 
safe  operating  condition. 
DATES:  Submit  written  comments  on  or 
before  August  26,  2002. 
AOOdESSES:  Submit  written  comments 
to  the  Docket  Office.  Docket  No.  ICR- 
1218-0229(2002),  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625. 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210:  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 


FOR  FURTHER  INFORMATION  CONTACT: 

Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  OSHA,  U.S. 
Department  of  Labor,  Room  N-3609- 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2222.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  in  the  Standard  on 
Mechanical  Power  Presses  is  available 
for  inspection  and  copying  in  the 
Docket  Office,  or  by  requesting  a  copy 
bom  Theda  Kenney  at  (202)  693-2222 
or  Todd  Owen  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR,  contact 
OSHA  on  the  Internet  at  http:// 
www.osha.gov  and  select  "Information 
Collection  Requests." 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  is  minimal,  collection 
instruments  are  clearly  understandable, 
and  OSHA's  estimate  of  the 
information-collection  burden  is  correct. 

The  Mechanical  Power  Presses 
Standard  specifies  two  paperwork 
requirements.  The  following  paragraphs 
describe  who  uses  the  information 
collected  under  each  requirement,  as 
well  as  how  they  use  it.  The  purpose  of 
these  requirements  is  to  reduce 
employees'  risk  of  death  or  serious 
injury  by  ensuring  that  employers 
maintain  the  mechanical  power  presses 
used  by  the  employees  in  safe  operating 
condition.  (Based  on  previous  ICR 
approvals  by  OMB,  OSHA  determined 
that  the  training  requirement  in 
paragraph  (f)(2)  of  the  Standard  is  not  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995.) 

•  Paragraph  (e)(l)(i)  requires 
employers  to  establish  and  follow  a 
program  of  periodic  and  regular 
inspections  of  power  presses  to  ensure 
that  all  their  parts,  auxiliary  equipment, 
and  safeguards  are  in  safe  operating 
condition  and  adjustment.  Employers 
must  maintain  a  certification  record  of 
inspections  that  includes  the  date  of 
inspection,  the  signature  of  the  person 
who  performed  the  inspection,  and  the 
serial  number,  or  other  identifier,  of  the 
power  press  that  was  inspected. 


•  Paragraph  (e)(l)(ii)  requires 
employers  to  inspect  and  test  each  press 
no  less  than  weekly  to  determine  the 
condition  of  the  clutch/brake 
mechanism,  antirepeat  feature,  and 
single-stroke  mechanism.  Employers 
must  perform  and  complete  necessary 
maintenance  or  repair  or  both  before  the 
press  is  operated.  In  addition, 
employers  must  maintain  a  record  of 
inspections,  tests,  and  maintenance 
work.  The  record  must  include  the  date 
of  the  date  of  the  inspection,'test,  or 
maintenance;  the  signature  of  the  person 
who  performed  the  inspection;  and  the 
serial  number,  or  other  identifier,  of  the 
press  that  was  inspected,  tested,  or 
maintained. 

The  certification  records  required  in 
29  CFR  1910.217(e)(l)(i)  and  (e)(l)(ii) 
are  necessary  to  ensiue  compliance  with 
the  requirement  to  inspect  mechanical 
power  presses.  The  inspection  of 
mechanical  power  presses  is  critical  to 
ensuring  that  employers  maintain  the 
presses  in  safe  operating  condition  for 
employees.  These  records  also  provide 
the  most  efficient  means  for  the 
compliance  officers  to  determine  that  an 
employer  is  complying  with  the 
Standard. 

n.  Special  teaes  for  Coniment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  are  necessary  for  the  proper 
performance  of  the  Agency's  functions, 
mcluding  whether  the  information  is 
useful; 

•  The  acoiracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  othkr 
technological  information-collection 
and  -transmission  techniques. 

m.  Propoaed  Actions 

OSHA  proposes  to  extend  the  Office 
of  Management  and  Budget's  (OMB) 
approval  of  the  collection-of- 
information  requirements  specified  in 
the  Standard  on  Mechanical  Power 
Presses  (29  CFR  1910.217).  OSHA  will 
simunarize  the  comments  submitted  in 
response  to  this  notice,  and  will  include 
this  siunmary  in  its  request  to  OMB  to 
extend  the  approval  of  these 
information-collection  requirements. 

Type  of  Review:  Extension  of  a 
currently  approved  information- 
collection  requirement. 
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Title:  Mechanical  Power  Presses  (29 
CFR  1910.217). 

OMB  Number:  1218-0229. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local,  or  tribal 
governments. 

Number  of  Respondents:  191,750 
(assuming  one  mechanical  power  press 
per  employer). 

Frequency  of  Recordkeeping:  On 
occasion. 

Average  Time  per  Response:  Varies 
from  5  minutes  (.08  hoiu-)  to  20  minutes 
(.33  hour). 

Total  Annual  Hours  Requested: 
1,372,930. 

IV.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  3-2000  (65  FR 
50017). 

Signed  at  Washington,  DC,  on  June  21st, 

2002. 

John  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  02-16263  Filed  6-26-02;  8:45  am) 

nuJNG  CODE  4810-36-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

[MSPB  Doclwt  No.  DA-3443-00-0217-1-1] 

Opportunity  to  File  Amicus  Briefs  in 
K9vdln  D.  Abnhamsen  v.  Department 
of  Veteran*  Affaire 

AGENCY:  Merit  Systems  Protection 
Board. 

action:  The  Merit  Systems  Protection 
Board  is  providing  interested  parties 
with  an  opportunity  to  submit  amicus 
briefs  in  the  above  referenced  appeal. 
The  issues  to  be  addressed  in  such 
briefs  are  set  forth  in  the  Board's  Jime 
18,  2002,  Order,  which  is  reprinted  in 
its  entirety  in  the  Siunmary  below. 

summary: 
Order 

The  agency  issued  a  vacancy 
annoimcement  in  which  it  solicited 
applications  to  fill  several  positions  as 
a  Veterans  Service  Representative.  GS- 
0996-07  with  promotion  potential  to  the 
GS-10  grade,  in  various  agency  offices, 
including  four  positions  to  be  filled  in 
the  agency's  Muskogee.  Oklahoma 
office.  lAF.  Tab  4,  Subtab  4a.  The 
vacancy  announcement  stated  that 
applicants  would  be  evaluated  on  the 


basis  of  the  application  package 
submitted,  rated  on  the  quality  and 
extent  of  their  total  accomplishments, 
experience,  and/or  education,  and 
ranked  on  the  basis  of  the  degree  to 
which  each  candidate's  background 
matched  the  skills  and  ability 
requirements  identified  for  the  position. 
Id.  The  vacancy  announcement  further 
provided  that  individuals  could  apply 
for  these  positions  if  they  met  the 
criteria  for  one  of  the  following 
recruitment  categories:  (1)  Outstanding 
Scholars;  (2)  Veterans  Readjustment  Act 
(VRA)  eligibles;  (3)  30%  or  more 
disabled  veterans;  (4)  Preference 
eligibles  and  veterans  separated  after  3 
or  more  years  of  continuous  active 
service;  (5)  Chapter  31  veterans;  (6) 
Handicapped  eligibles;  and  (7)  VA 
CTAP  or  Interagency  CTAP  eligibles.  Id. 

The  appellant  submitted  an 
application  for  the  vacancies  in  the 
Muskogee  office  and  attached  a  letter 
from  the  agency  certifying  his  status  as 
a  30%  or  more  disabled  veteran.  Id., 
Subtab  4b.  After  the  vacancy 
annoimcement  closed,  the  agency's 
Human  Resources  Center  provided  the 
selecting  official  with  several 
memoranda,  each  of  which  related  to  a 
specific  recruitment  category  listed  in 
the  vacancy  announcement,  listing  the 
candidates  who  were  eligible  for 
consideration  under  the  corresponding 
recruitment  category.  Id.  Subtab  4c.  The 
memoranda  listed  the  candidates  in 
alphabetical  order  by  last  name,  and 
there  is  no  indication  that  the 
candidates  were  rated  or  ranked.  The 
agency  included  the  appellant's  name 
on  a  memorandum  of  VRA  eligibles.  On 
June  1, 1999,  the  selecting  official  noted 
his  selections  on  the  memoranda  and 
returned  them  to  the  Human  Resources 
Center.  Each  of  the  selected  candidates 
had  been  included  on  the  memorandum 
corresponding  to  the  Outstanding 
Scholar  program,  although  one  of  the 
selectees  also  had  been  included  on  the 
memorandum  of  VRA  eligibles.  By  letter 
dated  June  4. 1999.  the  agency  notified 
the  appellant  that  he  had  not  been 
selected.  lAF,  Tab  4,  Subtab  4d. 

On  November  12, 1999,  the  appellant 
wrote  the  agency  requesting  further 
information  regarding  his  nonselection.' 
In  its  response,  the  agency  asserted  that 
applications  were  accepted  from  special 
categories  of  appUcants.  as  authorized 
by  the  Office  of  Personnel  Management 
(OPM).  and  that  veterans'  preference 
was  applied  within  each  of  these  special 
groups  as  required  by  law.  lAF.  Tab  1 . 
The  appellant  filed  a  complaint  with  the 
Department  of  Labor's  Veterans' 
Employment  and  Training  Service 
(VETS)  concerning  his  non-selection.^ 
and,  by  letter  dated  January  7,  2000, 


VETS  notified  the  appellant  that  it  was 
closing  his  case,  "indicating  no  merit." 
Id. 

On  January  25,  2000,  the  appellant 
filed  an  appeal  under  the  Veterans 
Employment  Opportunities  Act  (VEOA). 
5  U.S.C.  3330a.  in  which  he  claimed 
that  the  agency  violated  his  veterans' 
preference  rights.  lAF,  Tab  1. 
Specifically,  the  appellant  claimed  that 
the  agency  misapplied  the  Outstanding 
Scholar  program  when  it  selected  the 
four  candidates  that  appeared  on  the 
Outstanding  Scholar  program 
memorandum  because  the  agency's  use 
of  this  program  "as  a  primary  tool  and 
not  as  a  supplement  did  not  allow  the 
full  entitlement  of  veterans  preference 
when  the  selections  were  made."  Id. 
The  administrative  judge  issued  an 
acknowledgement  order  requiring  the 
appellant  to  submit  evidence  and 
argument  to  show  that  the  agency 
violated  his  rights  under  a  specific 
statute  or  regulation  relating  to  veterans' 
preference.  lAF,  Tab  2.  In  his  response 
to  this  order,  the  appellant  alleged  that 
the  agency  violated  5  U.S.C.  2302(b)(1). 
(b)(ll)(A)  and  (B).  and  {b)(12},  as  well 
as  38  U.S.C.  4214(a)(1).  L\F,  Tab  3.  hi 
its  response  to  the  appeal,  the  agency 
argued  that  veterans'  preference  does 
not  apply  to  appointment  made  under 
the  Outstanding  Scholar  program  and 
that  the  Board  lacks  jurisdiction  over 
any  allegation  that  the  agency  abused  or 
misused  the  program.  lAF,  Tab  4. 

On  March  22,  2000.  the 
administrative  judge  issued  an  initial 
decision  dismissing  the  appeal  for  lack 
of  jurisdiction,  finding  that  the 
appellant  failed  to  meet  his  burden  of 
proof  on  the  issue  of  jurisdiction.  Initial 
Decision  (ID)  at  4-5;  see  5  CFR 
1201.56(a)(2){l).  The  administrative 
judge  found  that  the  Outstanding 
Scholar  program  hiring  authority 
permitted  the  agency  to  hire  individuals 
without  regard  to  veterans'  preference 
and  stated  that  the  appellant  failed  to 
identify  a  specific  statute  or  regulation 
relating  to  his  veterans'  preference 
rights  which  the  agency  violate  when  it 
used  the  Outstanding  Scholar  hiring 
authority  as  a  basis  for  its  selections.  ID 
at  4-5.  The  appellant  has  filed  a  timely 
petition  for  review  in  which  he  states 
that  the  Outstanding  Scholar  program  is 
outside  the  Board's  jurisdiction  but 
argues  that  the  administrative  judge 
erred  in  concluding  that  the  agency  did 
not  violate  his  veterans'  preference 
rights  under  38  U.S.C.  4214(a)(1). 
PeUtion  for  Review  File  (PFRF).  Tab  1. 
The  agency  has  filed  a  response  in 
which  it  argues  that  38  U.S.C.  4214(a)(1) 
is  not  a  statute  relating  to  veterans' 
preference.  PFRF.  Tab  3. 
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The  Board  has  previously  discussed 
the  issue  presented  by  this  case  in 
Augustine  v.  Department  of  Vetemns 
Affairs.  88  M.S.P.R.  407  (2001).  In 
Augustine,  the  Board  found  that  the 
Veterans  Service  Representative 
position  is  a  competitive  service 
position,  and  it  discussed  the  means  by 
which  veterans'  preference  is  applied  in 
the  competitive  examining  process. 
Augustine.  88  M.S.P.R.  407, 11 8,  lfr-11. 
In  order  to  qualify  for  an  appointment 
to  a  competitive  service  position,  an 
applicant  must  pass  an  examination  or 
be  specifically  excepted  from 
examination  imder  section  3302  of  title 
5,  United  States  Code.  5  U.S.C.  3304(b). 
In  this  case,  there  is  no  indication  that 
any  of  the  candidates  the  agency 
referred  to  the  selecting  official  passed 
an  examination  for  the  Veterans  Service 
Representative  position.  ^  However, 
when  the  competitive  examining 
process  is  used  to  fill  vacancies  for 
competitive  service  positions  other  than 
scientific  and  professional  positions  in 
the  grades  of  GS-09  or  higher,  disabled 
veterans  who  have  a  compensable 
service-connected  disability  of  10 
percent  or  more,  such  as  the  appellant, 
are  entered  onto  registers  and  referred 
on  certificates  of  eUgibles  in  order  of 
their  ratings  ahead  of  all  remaining 
applicants.  5  U.S.C.  3313(2).  3317(a). 
Furthermore,  the  appointing  authority  is 
required  to  select  for  appointment  to 
each  vacancy  from  the  highest  three 
eligibles  available  for  appointment  on 
the  certificate  of  eligibles  provided  by 
the  examining  authority.  5  U.S.C. 
3318(a).  If  the  appointing  authority 
proposes  to  pass  over  a  preference 
eligible  on  a  certificate  in  order  to  select 
an  individual  who  is  not  preference 
eligible,  the  appointing  authority  must 
file  written  reasons  for  the  pass  over 
with  0PM  and  obtain  OPM's  approval. 
5  U.S.C.  3318(b)(1).  In  the  case  of  a 
preference  eligible  veteran  with  a 
service-connected  disability  of  30%  or 
ore.  such  as  the  appellant,  the  veteran 
is  entitled  to  notice  of  the  proposed  pass 
over  and  an  opportunity  to  respond  to 
OPM.  5  U.S.C.  3318(b)(2). 

It  appears  that  only  one  of  the 
candidates  the  agency  selected  was  a 
veteran,  and  there  is  no  indication  that 
any  of  the  selected  candidates  were 
preference  eligible.'*  Thus,  had  the 
agency  used  competitive  examining 
procedures  to  fill  the  positions  at  issue 
in  this  case,  the  appellant,  as  a 
preference  eligible  veteran  with  a 
service-connected  disability  of  10 
percent  or  more,  would  have  been 
ranked  ahead  of  at  least  three  of  the 
candidates  the  agency  selected,  and  the 
agency  could  not  have  selected  any  of 


these  three  candidates  without 
obtaining  OPM's  approval  to  pass  over 
the  appellant.  As  the  Board  pointed  out 
in  Augustine,  however,  OPM's  official 
guidance  concerning  the  Outstanding 
Scholar  program  states: 

Under  the  terms  of  the  Luevano  (v. 
Campbell.  93  F.R.D.  68  (O.D.C.  1981)] 
consent  decree  the  Outstanding  Scholar 
program  was  established  as  a  supplement  to 
the  competitive  examining  process  where 
under-representation  of  Blacks  and  Hispanics 
exists.  This  authority  was  not  intended  to 
replace  competitive  examining,  nor  to 
become  the  primary  method  of  hiring.  This 
authority  allows  agencies  to  appoint 
Outstanding  Scholars  [meeting  specified 
college  grade-point  or  class  standing  criteria] 
as  an  exception  to  normal  competitive 
procedures,  that  is,  the  rule  of  three  [5  U.S.C. 
3318(a)l  and  veterans'  preference  (5  U.S.C. 
3318(b)]  do  not  apply. 

Office  of  Personnel  Management, 
Delegated  Examining  Operations 
Handbook,  §  2.8(A).  Therefore,  by 
considering  the  selected  candidates 
luder  the  non-competitive  Outstanding 
Scholar  program,  the  agency  deprived 
the  appellant  of  a  significant  advantage 
he  wotild  have  had  over  these 
candidates  if  the  agency  had  used 
competitive  examining  procediires. 
While  an  agency  generally  has  the 
discretion  to  fill  a  vacancy  through  any 
authorized  method,  see  Sherwood  v. 
Department  of  Veterans  Affairs,  88 
M.S.P.R.  208, 1 10  (2001),  the  record 
does  not  establish  that  the  agency  was 
authorized  to  use  the  Outstanding 
Scholar  program  in  this  case.  The 
Delegated  Examining  Operations 
Handbook  lists  the  criteria  that 
positions  must  meet  before  they  are 
covered  under  the  Luevano  consent 
decree: 

There  are  two  additional  limitations  on  the 
types  of  occupations  for  which  agencies  can 
examine: 

1.  Positions  Covered  Under  the  Luevano 
Consent  Decree  (formerly  called 
Administrative  Careers  With  America — 
ACWA)  Defined.  The  series  and  job  titles 
covered  under  the  Luevano  Consent  Decree 
are  listed  in  Appendix  B.  In  addition  to  the 
series  being  one  of  those  listed  in  the 
Appendix,  a  covered  position  must  also  meet 
ALL  of  the  following  criteria: 

(a)  it  is  being  filled  at  either  GS-5  or  GS- 
7; 

(b)  it  is  classified  at  2-grade  intervals;  ahd 

(c)  it  must  have  promotion  potential  to  GS- 
9,  or  higher. 

Agencies  are  reminded  that  the  Luevano 
consent  decree  required  the  establish'ment 
and  application  of  an  approved  rating 
procedure  for  entry  into  these  covered 
positions.  OPM  continues  to  administer  an 
approved  examining  instrument  on  a  case-by- 
case  basis:  alternatively,  OPM  will 
administer  the  written  test  developed  for  the 
Luevano  positions  for  an  agency,  upon 
request.  When  using  the  approved  rating^ 


instrument,  the  specialized  qualification 
questions  can  be  modified,  but  the  rating 
questions  cannot  be  changed.  Agencies  that 
wish  to  consider  developing  an  alternative  ' 
examining  instrument  must  obtain  approval 
from  the  Department  of  Justice  and  the 
plaintiffs  prior  to  implementation.  Agencies 
should  also  be  aware  that  there  are  data 
collection  and  reporting  requirements  that  go 
along  with  examining  for  Luevano  positions. 
The  Outstanding  Scholar  provision  of  the 
Luevano  decree  is  still  available  as  a 
supplement  to  a  formal  competitive 
examination. 

Id..  §  1.2(B)  (emphasis  in  the  original). 

It  appears  that  the  positions  at  issue 
in  this  case  meet  most  of  the  Luevano 
criteria  identified  in  the  OPM 
handbook.  The  0996  classification  series 
is  identified  in  Appendix  B  of  the 
handbook,  and  the  vacancy 
announcement  indicated  that  the 
positions  were  being  filled  at  the  grade 
of  GS-7  with  promotion  potential  to  the 
GS-IO  grade.  However,  the  job  title 
identified  in  Appendix  B  of  the  OPM 
handbook  for  the  0996  classification 
series  is  "Veterans  Claims  Examining," 
while  the  job  title  of  the  advertised 
positions  in  this  case  was  "Veterans 
Service  Representative."  In  addition,  it 
is  unclear  whether  the  position  of 
"Veterans  Service  Representative"  is 
classified  in  2-grade  intervals. 
Therefore,  to  the  extent  that  the  agency 
relied  on  authority  delegated  bom  OPM 
to  appoint  Outstanding  Scholar  program 
candidates  to  positions  covered  by  the 
Luevano  consent  decree,  the  record,  as 
it  currently  stands,  does  not  establish 
that  the  positions  at  issue  were  covered 
by  that  decree. 

Furthermore,  even  if  the  positions 
were  covered  by  the  Luevano  consent 
decree,  the  record  does  not  show  that 
the  agency's  use  of  the  Outstanding 
Scholar  program  in  this  case  was 
consistent  with  OPM's  requirement  thAt 
the  program  be  invoked  "as  a 
supplement  to  the  competitive 
examining  process  where  the  under- 
representation  of  Blacks  and  Hispanics 
exists."  Delegated  Examining 
Operations  Handbook,  §  2.8(A);  see 
Augustine.  88  M.S.P.R.  407, 1 18.  As 
mentioned  previously,  the  record  does 
not  indicate  that  the  agency  conducted 
a  competitive  examination  before 
selecting  the  foiv  individuals  to  fill  the 
vacancies  at  issue  in  this  case.  If  it  had, 
preference  eligible  candidates  who 
should  have  taken  and  passed  the 
competitive  examination  presiunably 
would  have  been  afforded  their 
veterans'  preference  rights,  at  least  with 
respect  to  the  positions  filled  through 
the  competitive  examining  process. 
Furthermore,  the  record  contains  no 
evidence  to  support  the  proposition  that 
the  agency  invoked  the  Outstanding 
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Scholar  appointing  authority  in  this 
case  to  ameliorate  "under- 
representation  of  Blacks  and 
Hispanics."'  See  Augustine,  88  M.S.P.R. 
407, 1 18. 

With  respect  to  the  three  selectees 
who  were  not  included  on  the  VRA 
memoranda,  the  agency  has  not 
identified  any  authority,  other  than  the 
Outstanding  Scholar  program,  that 
would  have  allowed  these  candidates  to 
be  appointed  to  the  positions  for  which 
they  were  selected  without  passing  an 
examination.  Therefore,  if  the  agency 
was  not  authorized  to  use  the 
Outstanding  Scholar  hiring  authority  in 
this  case,  it  could  not  have  properly 
hired  these  candidates  without 
conducting  an  examination.  5  U.S.C. 
3304(b)  ("An  individual  may  be 
appointed  in  the  competitive  service 
only  if  he  has  passed  an  examination  or 
is  specifically  excepted  fit)m 
examination  under  section  3302  of  this 
title."}.  In  addition,  because  at  least  36 
-applicants  applied  for  the  foiu*  * 
vacancies,  it  appears  that  any 
examination  the  agency  may  have 
administered  should  have  been  an  open, 
competitive  examination  in  which  the 
appellant  and  other  preference  eligible 
candidates  would  have  had  the 
opportimity  to  compete  with  the 
selected  candidates.  5  U.S.C.  3304(a)(lj. 
Following  such  an  examination,  the 
agency  would  have  been  required  to 
augment  the  ratings  of  any  preference 
eligible  candidates  who  passed  the 
examination  by  the  appropriate  number 
of  veterans'  preference  points.  5  U.S.C. 
3309.  In  addition,  if  the  appellant  had 
taken  and  passed  the  examination,  his 
name  would  have  been  entered  ahead  of 
the  names  of  any  of  the  candidates  who 
were  not  disabled  veterans  with  a 
compensable  service-connected 
disability  of  10  percent  or  more,  and  the 
agency -would  have  had  to  obtain  OPM's 
approval  to  pass  over  the  appellant  to 
select  any  of  the  candidates  it  actually 
selected  who  did  not  qualify  for  a  non- 
competitive appointment  under  some 
other  statutory  or  regulatory  authority.  5 
U.S.C.  3313(2).  3318(a).  (b). 

Accordingly,  the  agency's  use  of  the 
Outstanding  Scholar  hiring  authority 
essentially  precluded  the  appellant  from 
exercising  any  veterans'  preference 
rights  he  may  have  had  in  relation  to  the 
Outstanding  Scholar  candidates. 
Because  the  record  as  it  currently 
stands,  does  not  establish  that  the 
agency  was  properly  authorized  to  use 
the  Outstanding  Scholar  program  when 
it  filled  the  vacancies  at  issue  in  this 
appeal,  we  ORDER  the  agency  to  show 
cause  why  the  Board  should  not  find 


that  the  agency's  use  of  the  Outstanding 
Scholar  hiring  authority  violated  the 
appellant's  veterans'  preference  rights 
by  allowing  the  agency  to  appoint  non- 
preference  eligible  candidates  without 
affording  the  appellant  the  opportunity 
to  compete  against  these  candidates  and 
exercise  the  veterans'  preference  rights 
he  would  have  been  afforded  in  a 
competitive  examining  process. 

Within  30  days  of  the  date  of  this 
order,  the  agency  shall  submit  evidence 
and  argiunent  which  (1)  identifies  the 
rules  governing  the  use  of  the 
Outstanding  Scholar  appointing 
method,  both  in  general,  and  when,  as 
in  this  case,  a  qualified  individual  with 
veterans'  preference  applies  for  a 
competitive  service  position;  and  (2) 
establishes  that  the  agency's  use  of  the 
Outstanding  Scholar  hiring  authority  in 
this  case  complied  with  the  rules 
identified  in  (1).  The  appellant  may 
respond  to  the  agency's  submission 
within  30  days  of  the  date  of  the  service 
of  the  agency's  argiunent  and  evidence. 

The  Clerk  is  directed  to  cause  this 
order  to  be  printed  in  the  Federal 
Register,  and  to  advice  any  interested 
party  that  it  may  submit  an  amicus  brief 
on  the  issues  identified  above,  within  30 
day's  of  the  date  of  publication.  The 
notice  shall  instruct  amici  to  file  two 
copies  of  their  briefs  with  the  Clerk  of 
the  Board,  and  shall  include  instruction 
for  service  of  briefs  on  the  agency.  The 
Clerk  will  serve  copies  of  amicus  briefs 
on  the  appellant. 

The  agency  and  the  appellant  may 
respond  to  any  amicus  briefs  filed 
wiUiin  20  days  from  the  latest  date  an 
amicus  brief  is  served,  but  in  any  case 
no  later  than  60  days  frt>m  the  date  of 
publication  of  the  notice  in  the  Federal 
Register. 

'  Although  the  record  does  not  include  a 
copy  of  the  appellant's  letter  to  the  agency, 
the  agency's  response  identified  the  date  of 
the  letter  and  briefly  summarized  its  contents 
as  a  request  for  "information  regarding  your 
nonselection  as  a  30  percent  or  greater 
disabled  veteran  for  the  position  of  Veterans 
Service  Representative  in  our  Veterans 
Service  Center,  at  the  Muskogee  VA  Regional 
Office."  I AF.  Tab  1. 

^Because  the  record  does  not  include  a 
copy  of  the  complaint  the  appellant  filed 
with  VETS,  it  is  not  clear  when  the  appellant 
filed  his  complaint  with  the  Department  of 
Labor. 

'OPM  requires  written  and/or  performance 
tests  for  positions  at  the  grades  of  GS-Ci  and 
GS-07  in  the  0996  occupational  .series.  Office 
of  Personnel  Management  Operating  Manual. 
Qualification  Standards  for  General 
Schedule  Positions.  §  5,  <http:// 
wivw.opm.gov/qualifications/sec-v/sec- 
v.htm>. 


*  As  mentioned  previously,  one  of  the 
candidates  selected  appeared  on  the 
Outstanding  Scholar  program  memorandum 
and  the  VRA' memorandum.  Persons 
qualified  for  a  VRA  appointment  include 
veterans  of  the  Vietnam  era  and  veterans  who 
first  became  a  member  of  the  Armed  Forces 
or  first  entei'ed  on  active  duty  as  a  member 
of  the  Armed  Forces  after  May  7. 1975.  and 
were  discharged  or  released  from  active  duty 
under  conditions  other  than  dishonorable.  38 
U.S.C.  4214(b)(2).  However,  veterans  who  are 
eligible  for  VRA  appointments  are  not 
necessarily  preference  eligible.  Still,  it  is 
possible  that  this  candidate  was  preference 
eligible.  See  5  U.S.C.  2108{3)(A),  (B),  (C) 
(defining  the  veterans  who  are  preference 
eligible). 

*The  names  of  36  applicants  appear  on  the 
6  memoranda  the  agency  Human  Resources 
Center  provided  the  selecting  official.  lAF, 
Tab  4.  Subtab  4c.  The  first  merit  system 
principle  states  that  "Irjecruitment  should  be 
from  qualified  individuals  *   *   *  after  fair 
and  open  competition  which  assures  that  all 
receive  equal  opportunity,"  5  U.S.C. 
2301(b)(1).  but  the  statute  provides  that  the 
President  may  prescribe  rules  which  shall 
provide  for  noncompetitive  examinations 
when  competent  applicants  do  not  compete 
after  notice  has  been  given  of  the  existence 
of  the  vacancy.  5  U.S.C.  3304(a)(2). 

DATES:  All  briefs  in  response  to  this 
notice  shall  be  filed  with  the  Clerk  of 
the  Board  on  or  before  July  29,  2002. 

ADDRESSES:  All  briefs  shall  include  the 
case  name  and  docket  number  noted 
above  [Kevin  D.  Abrahamsen  v. 
Department  of  Veterans  Affairs,  MSPB 
Docket  No.  DA-344 3-00-02 17-1-1)  and 
be  entitled  "  Amicus  Brief,"  and  shall 
be  submitted  in  duplicate.  Briefs  shall 
be  filed  with  the  Office  of  the  Clerk, 
Merit  Systems  Protection  Board,  1615  M 
St..  NW..  Washington.  DC  20419. 
Because  of  possible  mail  delays  caused 
by  the  closure  of  the  Brentwood  Mail 
facility,  respondents  are  encouraged  to 
file  with  the  Clerk  by  facsimile 
transmittal  to  (202)  653-7130.  A  copy  of 
any  amicus  brief  that  is  submitted  must 
also  be  served  on  Stephanie  R.  Darr. 
Esq.,  Office  of  Regional  Counsel, 
Department  of  Veterans  Affairs.  125 
South  Main  Street,  Muskogee,  OK 
74401. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shannon  McCarthy,  Deput>'  Clerk  of  the 
Board,  or  Matthew  Shannon,  Legal 
Counsel  to  the  Clerk,  at  (202)  653-7200. 

Dated:  )une  21,  2002. 
Bentley  M.  Roberts.  )r.. 

Clerk  of  the  Board. 

|FR  Doc.  02-16208  Filed  6-26-02;  8:43  am] 

BtLUNG  COOE  7400-ei-«l 
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NATIONAL  ARCHIVES  AND  RECOROS 
ADMINISTRATION 

RIN  3095-ZA04 

Qarwral  Record*  Schedule  24, 
Information  Technology  Operations 
and  Management  Records;  Request  for 
Comments 

agency:  National  Archives  and  Records 
Administration. 

ACTION:  Notice  of  proposed  records 
schedule:  request  for  comments. 

SUMMARY:  As  required  by  statute  (44 
U.S.C.  3303a(d)),  the  National  Archives 
and  Records  Administration  (NARA) 
issues  General  Records  Schedules  (GRS) 
to  provide  disposal  authority  for 
temporary  administrative  records 
common  to  several  or  all  agencies  of  the 
Federal  Government.  The  GRS  include 
records  relating  to  civilian  personnel, 
hscal  accounting,  procurement, 
communications,  printing,  and  other 
common  functions.  NARA  has 
developed  a  new  General  Records 
Schedule,  Information  Technology 
Operations  and  Management  Records,  to 
provide  disposal  authority  for  certain 
administrative  records  generated  in  or 
acquired  by  agency  components 
responsible  for  developing  and 
operating  network  infrastructure  and 
systems. 

NARA  invites  public  comments  on 
this  proposed  new  general  records 
schedule,  as  required  by  44  U.S.C. 
3303a(a).  Because  of  the  widespread 
interest  in  the  management  of  electronic 
records,  NARA  is  publishing  the  full 
text  of  the  schedule  with  additional 
information  on  each  item. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  August  26,  2002. 

ADDRESSES:  Comments  should  be  sent  to 
Modem  Records  Programs  (NWM], 
National  Archives  at  College  Park,  8601 
Adelphi  Road,  College  Park.  MD  20740- 
6001.  faxed  to  301-837-3697  or  301- 
837-3698.  or  sent  to  the  following 
Internet  address:  records.mgt@nara.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  L.  Miller.  Director,  Modem 
Records  Programs.  301-837-1980. 

SUPPLEMENTARY  INFORMATION:  In  1978. 
use  of  the  GRS  was  made  legal^ 
mandatory.  A  Federal  agency  must 
destroy  records  in  accordance  with  the 
GRS  to  the  greatest  extent  possible.  If  an 
agency  wishes  to  apply  a  different 
retention  period  for  any  series  of  records 
included  in  the  GRS,  the  records  officer 
must  submit  a  Standard  Form  (SF)  115 
providing  justification  for  the  desired 
deviation. 


Relationship  of  This  Draft  GRS  to  GRS 
20,  Electronic  Records 

This  schedule  does  not  duplicate  or 
replace  GRS  20,  Electronic  Records.  The 
proposed  new  schedule  addresses  the 
administrative  records  generated  by 
units  responsible  for  technical 
management  of  IT  resources.  The 
functions  covered  by  the  proposed  GRS 
24  are  comparable  to  the  administrative 
functions  relating  to  budgeting, 
contracting,  human  resources,  and 
property  management  that  are  covered 
by  other  GRS;  The  proposed  GRS  24 
does  not  apply  to  system  data  or 
information  content,  which  must  be 
scheduled  separately  by  submitting  an 
SF  115,  Request  for  Records  Disposition 
Authority,  to  NARA. 

GRS  20  remains  in  eHect  to  cover  the 
records  described  in  that  schedule.  GRS 
20  records  include  certain  files 
associated  with  temporary  data  base 
management  systems  such  as  print  files, 
extract  files,  source  records,  and  certain 
disposable  electronic  records  produced 
by  end  users  in  office  automation 
applications.  NARA  will  conduct  a 
separate  review  concerning  the 
continuation  of  GRS  20  disposition 
authorities  as  part  of  its  comprehensive 
review  of  the  policies  and  procedures 
for  scheduling  and  appraisal  of  records 
in  all  formats. 

Background — ^Development  of  This 
Draft  GRS 

In  late  1997,  the  Archivist  established 
an  interagency  Electronic  Records  Work 
Group  to  review  General  Records 
Schedule  20  and  recommend  revisions 
to  that  schedule  or  other  practical 
solutions  for  the  scheduling  of 
electronic  records.  In  1998,  the  work 
group  submitted  its  final  report  to  the 
Archivist  (http://www.nara.gov/records/ 
grs20/reprt914.htlnl)  recommending, 
among  other  things,  that  NARA  issue  a 
new  general  records  schedule  for 
information  technology  operations  and 
management  records  to  supplement,  not 
replace,  GRS  20. 

Building  on  the  efforts  of  the  Work 
Group,  NARA  drafted  a  new  GRS  for 
common  administrative  records  relating 
to  operation  and  management  of 
information  technology  and  related 
services.  Federal  agencies  reviewed  the 
draft  in  the  summer  of  1999.  The  draft, 
revised  in  response  to  agency 
comments,  was  discussed  at  a  January 
2000  focus  group  meeting  with  agency 
records  management  and  information 
technology  management  officials.  NARA 
made  appropriate  changes  in  response 
to  comments  made  at  the  meeting  and 
in  June  2000  again  requested  comments 
firom  Federal  agencies. 


Overall,  agencies  found  that  the 
schedule  draft  they  reviewed  in  2000 
generally  fits  their  records  and  could  be 
implemented  without  undue  difficulty. 
In  response  to  specific  comments  about 
terminology,  apparent  redundancies,  - 
and  retention  periods  for  some  items. 
NARA  consolidated  some  items  and 
provided  other  clarifications  to  address 
the  concerns.  NARA  believes  the 
schedule  is  now  at  the  appropriate  level 
of  detail.  Given  the  agencies'  interest  in 
having  more  flexibility  in  applying 
disposition  standards  for  temporary 
records,  NARA  eliminated  the  cutoff 
instructions  and  reworded  some  of  the 
disposition  instructions  to  allow 
agencies  disposition  options  based  on 
their  internal  procedures  and 
operations.  NARA  clarified  that  the 
schedule  covers  only  the  temporary 
administrative  records  described  in  the 
various  items.  It  does  not  cover  all 
records  maintained  by  Information 
Technology  (IT)  management 
organizations.  Agency  responsibilities  to 
schedule  records  documenting  unique 
agency  programs  should  now  be  more 
apparent. 

On  the  advice  of  the  Office  of 
Management  and  Budget,  in  October 
2001  NARA  requested  one  last  Federal 
agency  review  of  this  notice  containing 
the  proposed  schedule  and  explanatory 
information  for  each  item.  This 
information  includes  the  records 
appraisal  analysis  normally  provided  in 
a  separate  appraisal  memorandum. 
Based  on  comments  received  in 
October,  NARA  made  some  changes  for 
clarification  and  elimination  of 
redundancies.  Federal  agencies  should 
note  that  the  disposition  instructions  for 
items  la  and  b,  2,  9b,  12b,  and  13b,  and 
the  description  for  items  lb,  3b,  4a  and 
b,  6a  and  b,  9a  and  b,  12a,  and  13  were 
modified  in  response  to  the  conunents 
on  the  October  2001  draft.  In  addition, 
former  item  8b  was  incorporated  into 
former  item  9,  and  former  items  8a  and 
11  were  deleted.  The  remaining 
schedule  items  were  renumbered 
accordingly. 

Throughout  the  process  of  developing 
and  refining  this  new  GRS,  NARA 
representatives  consulted  with  agency 
records  officers  and  IT  officials  to 
resolve  questions  and  clarify  coverage  of 
items.  NARA  analysts  also  reviewed 
records  both  within  NARA  and  in  a 
number  of  other  agencies  to  ascertain 
the  content  of  files.  The  information 
gathered  during  these  consultations  and 
examination  of  records  is  reflected  in 
the  appraisal  analysis  following  each 
item. 

Given  the  multiple  reviews  by  Federal 
agencies,  NARA  believes  that  this 
schedule  will  be  useful  and  relevant  to 
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agencies.  NARA  now  invites  public 
comment  on  this  proposed  new  General 
Records  Schedule  for  Information 
Technology  Operations  and 
Management  Records.  Following  is  the 
complete  text  of  the  proposed  GRS.  The 
explanatory  information  and  appraisal 
analysis  is  provided  in  brackets  at  the 
end  of  each  item. 

General  Records  Schedule  24—^ 
Information  Technology  Operations 
and  Management  Records 

Introduction 

This  schedule  provides  disposal 
authorization  for  certain  files  created 
and  maintained  in  the  operation  and 
management  of  information  technology 
(IT)  and  related  services.  As  defined  in 
the  Information  Technology 
Management  Reform  Act  of  1996  (now 
the  Clinger-Cohen  Act),  "information 
technology"  includes  computers, 
ancillary  equipment,  software,  firmware 
and  similar  procedures,  services 
(including  support  services),  and  related 
resources. 

This  GRS  does  not  cover  all  records 
relating  to  information  technology 
operations  and  management.  Offices 
with  responsibility  for  IT  operations 
also  maintain  administrative  records 
covered  by  other  GRS  and  records  not 
in  the  GRS  that  must  be  scheduled  by 
the  agency.  In  addition,  this  GRS  does 
not  apply  to  system  data  or  information 
content,  which  must  be  scheduled 
separately  by  submitting  an  SF  115, 
Request  for  Records  Disposition 
Authority,  to  NARA.      ■ 

The  disposition  instructions  apply  to 
records  regardless  of  physical  form  or 
characteristics.  Records  may  be 
maintained  on  paper,  in  microform,  or 
electronically.  Dispositions  apply, 
however,  only  to  records  that  are 
maintained  as  described  in  each  item  or 
subitem.  If  documents  are  part  of  a 
larger  case  file  or  recordkeeping  system 
that  contains  records  not  covered  in  this 
GRS,  agencies  must  separately  schedule 
that  file  or  system  by  submitting  an  SF 
115  to  NARA.  If  records  covered  by 
more  than  one  item  in  this  schedule  are 
maintained  together  in  one  file  or 
recordkeeping  system,  agencies  must 
retain  the  records  for  the  longest 
retention  period  authorized  for  those 
items. 

Note  that  GRS  20.  Electronic  Records, 
remains  in  effect.  GRS  20  covers  certain 
temporary  files  associated  with  data 
base  management.  This  new  schedule 
supplements  GRS  20  by  providing 
disposal  authority  for  temporary  records 
relating  to  overall  IT  management,  as 
opposed  to  the  operation  and  use  of 
specific  systems.  NARA  is  reviewing 


alternatives  to  GRS  20  and  will  develop 
revised  requirements  as  it  explores  new 
approaches  to  managing  electronic 
records. 

1.  Oversight  and  Compliance  Files 

Records  in  offices  with  agency-wide 
or  bureau-wide  responsibility  for 
managing  IT  operations  relating  to 
compliance  with  IT  policies,  directives, 
and  plans  including  recurring  and 
special  reports,  responses  to  findings 
and  recommendations,  and  reports  of 
follow-up  activities. 

a.  Performance  measurements  and 
benchmarks. 

Destroy/delete  when  5  years  old  or  1 
year  after  responsible  office  determines 
that  there  are  no  unresolved  issues, 
whichever  is  longer. 

b.  All  other  oversight  and  compliance 
records  including: 

•  Certification  and  accreditation  of 
equipment 

•  Quality  assurance  reviews  and 
reports 

•  Reports  on  implementation  of  plans 

•  Compliance  reviews 

•  Data  measuring  or  estimating 
impact  and  compliance 

Destroy/delete  when  3  years  old  or  1 
year  after  responsible  office  determines 
that  there  are  no  unresolved  issues, 
whichever  is  longer. 

[Note:  See  item  3b  for  performance  files 
relating  to  systems.! 

[Appraisal  analysis:  Item  la  covers 
such  records  as  statistical  performance 
data  concerning  system  (and  network) 
operations,  including  process  steps  or 
paths,  time  required  for  completion,  and 
event  or  error  indicators.  These  records 
include  system  availability  reports  that 
draw  upon  sample  performance 
indicators  to  measure  overall  system 
performance.  The  retention  period  for 
this  item  relates  to  the  "5  year  plans" 
typically  associated  with  TT  systems. 

Item  lb  covers  such  materials  as  target 
IT  architecture  reports,  systems 
development  lifecycle  handbooks, 
computer  network  assessments  and 
follow-up  documentation,  authority  to 
operate  records,  and  certification  and 
accreditation  of  equipment.  These 
records  are  critical  to  the  proper 
functioning  of  systems.  Network 
assessments,  for  example,  are  conducted 
at  regular  intervals,  and  in  cases  where 
performance  is  found  to  be  in  need  of 
improvement,  the  agency  institutes  a 
process  to  change  or  upgrade  network 
equipment,  configuration,  or  other 
components.  Records  under  this  item 
typically  take  the  form  of  structured 
reports.  Examples  include  contractor 
evaluation  reports  and  other  quality 
assurance  records,  market  analyses  and 


performance  surveys,  and  benefit-cost 
analyses.  Agencies  may  also  maintain 
other  compliance  reviews  including 
related  analyses  such  as  histograms 
illustrating  trends  across  time  fpr 
various  groups,  activities,  and  systems, 
and  follow-up  correspondence  and 
corrective  action  reports. 

The  proposed  dispositions  for  these 
will  ensure  the  availability  of  records 
for  a  period  of  time  that  is  sufficient  to 
allow  adequate  systems  management 
and  will  also  ensure  the  preser\'ation  of 
records  identifying  problems  until  the 
problems  have  been  resolved.) 

2.  IT  Facility,  Site  Management,  and 
Equipment  Support  Services  Records. 

Records  maintained  by  (rffices 
responsible  for  the  control  and 
operation  of  buildings  and  rooms  where 
IT  equipment,  systems,  and  storage 
media  are  located  including: 

•  Files  identifying  IT  faciUties  and 
sites,  and 

•  Files  conceming  implementation  of 
IT  facility  and  site  management  and 
equipment  support  services  provided  to 
specific  sites,  including  reviews,  site 
visit  reports,  trouble  reports,  equipment 
service  histories,  reports  of  follow-up 
actions,  and  related  correspondence. 

Destroy/delete  when  3  years  old,  6r 
when  superseded  or  obsolete, 
whichever  is  longer. 

[Appraisal  analysis:  These  records 
document  the  control  and  operation  of 
buildings  and  rooms  where  IT 
equipment,  systems,  and  storage  media 
are  located.  Files  include  listings  of 
facilities,  trouble  reports,  reports  on  site 
visits  and  inspections,  and  service 
histories  for  equipment.  Also  included 
are  copies  of  agency  directives  and  lines 
of  authority  relating  to  such  matters  as 
facility  operations,  physical  security  of 
facilities,  envirorunental  security, 
including  documents  on  fire  prevention 
and  control,  electric  power  supply 
protection,  magnetism  protection,  and 
"good  housekeeping"  procedures  for 
protection  against  dust,  dirt,  and  fire 

hazards. 

These  records  need  only  to  be  kept  for 
a  relatively  short  period  of  time  to 
satisfy  administrative  and  operational 
needs.  The  proposed  three-year 
retention  period  is  adequate  to  ensiue 
that  IT  operations  are  carried  out  in  an 
environment  that  meets  all  applicable 
standards. 

Records  documenting  control  and 
operation  of  facilities  that  are 
maintained  by  units  responsible  for 
facilities  management  and  physical 
security  are  retained  for  varying  periods 
of  time  in  accordance  with  other  GRS 
items  (e.g..  GRS  18.  items  9  and  10)  and 
individual  agency  schedules.) 
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3.  IT  Asset  and  Configuration 
Management- Files. 

a.  Inventories  of  IT  assets,  network 
circuits,  and  building  or  circuitry 
diagrams,  including  equipment  control 
systems  such  as  databases  of  barcodes 
affixed  to  IT  physical  assets.  Destroy/ 
delete  1  year  after  completion  of  the 
next  inventory. 

b.  Records  created  and  retained  for 
asset  management,  performance  and 
capacity  management,  system 
management,  configuration  and  change 
management,  and  planning,  follow-up, 
and  impact  assessment  of  operational 
networks  and  systems.  Includes,  but  is 
not  limited  to: 

(1)  Data  and  detailed  reports  on 
implementation  of  systems,  applications 
and  modifications;  application  sizing, 
resource  and  demand  management; 
documents  identifying,  requesting,  and 
analyzing  possible  changes,  authorizing 
changes,  and  documenting 
implementation  of  changes; 
documentation  of  software  distribution 
and  release  or  version  management. 

Destroy/delete  1  year  after 
termination  of  system. 

(2)  Records  of  IT  maintenance  on  the 
network  infrastructure  documenting 
preventative,  corrective,  adaptive  and 
perfective  (enhancement]  maintenance 
actions,  including  requests  for  service, 
work  orders,  service  histories,  and 
related  records. 

Destroy/delete  when  3  years  old  or  1 
year  after  termination  of  system, 
whichever  is  sooner. 

[Appraisal  analysis:  This  item  covers 
routine  administrative  records  relating 
to  existing  IT  systems,  such  as 
inventories  of  assets,  including 
equipment  control  systems,  databases  of 
barcodes  affixed  to  physical  assets,  work 
orders  and  service  histories  on  . 
maintenance  of  network  infrastructure, 
and  reports  and  other  files  relating  to 
system  implementation  and 
modification.  Detailed  information  is 
found  in  bar  code  reports,  asset 
management  guides,  requests  for 
services,  requisitions  for  equipment, 
leases,  change  orders,  purchase  orders, 
property  transfer  control  systems,  flow 
reconfiguration  requests, 
standardization  requests  and 
justifications.  Other  records  include 
listings  of  devices  such  as  routers,  hubs, 
switches,  and  servers,  described  by 
make  and  model,  location,  and  pertinent 
capacity  and  configuration  information. 
These  records  differ  from  those  covered 
by  item  11.  The  records  under  item  3 
relate  to  the  ongoing  maintenance  and 
management  of  existing  IT  assets.  The 
records  under  item  11  relate  to  the 


acquisition  and  implementation  of  new 
systems. 

The  proposed  retention  period  in  item 
3a  is  appropriate  since  only  current 
inventories  are  needed.  Note  that 
dociunents  (or  sections  of  documents) 
that  are  unchanged  from  prior 
inventories  but  that  remain  valid  are 
kept  in  conjunction  with  current 
inventories.  The  proposed  disposition 
instructions  for  item  3b(l)  reflects  the 
business  need  to  retain  for  the  life  of  a 
system  detailed  reports  and  data 
concerning  the  implementation, 
modification,  and  upgrading  of  systems 
infrastructure.  For  item  3b{2),  the 
proposed  disposition  enables  disposal 
of  system  maintenance  records  when 
three  years  old  or  one  year  after 
termination  of  the  system,  whichever  is 
sooner.  This  will  enable  the  agencies  to 
ensure  that  proper  maintenance 
procedures  have  been  followed  and  to 
allow  for  any  follow-up  activities.  If  any 
maintenance  activities  have  a  major 
impact  on  a  system,  or  lead  to  a 
significant  change,  those  activities 
should  be  documented  in  item  3b(l).] 

4.  System  Backups  and  Tape  Library 
Records. 

a.Backup  tapes  maintained  for 
potential  system  restoration  in  the  event 
of  a  system  failiue  or  other 
luiintentional  loss  of  data. 

(1)  Delete/destroy  incremental  backup 
tapes  when  superseded  by  a  full  backup, 
or  when  no  longer  needed  for  system 
restoration,  whichever  is  later. 

(2)  Delete/destroy  full  backup  tapes 
when  second  subsequent  backup  is 
verified  as  successful  or  when  no  longer 
needed  for  system  restoration, 
whichever  is  later. 

(Note:  See  GRS  20,  item  8,  for  backups  of 

master  files  and  databases.) 

b.  Tape  library  records  including 
automated  files  and  manual  records 
used  to  control  the  location, 
maintenance,  and  disposition  of 
magnetic  media  in  a  tape  library 
inchiding  list  of  holdings  and  control 
logs. 

Destroy/delete  when  superseded  or 
obsolete. 

[Appraisal  analysis:  This  item 
pertains  to  records  accumulated  to 
ensiire  the  ability  to  resume  operations 
in  the  event  of  a  system  failure.  Item  4a 
covers  incremental  and  full  system 
backup  tapes  maintained  for  potential 
system  restoration.  It  is  distinguished 
from  GRS  20,  item  8,  Backups  of  Files, 
which  covers  seciuity  copies  of  the 
substantive  contents  of  master  files  and 
databases.  The  GRS  24  item  applies  to 
an  IT  shop's  backups  of  system  software 
(which,  due  to  system  configuration, 


may  also  include  substantive  data 
separately  covered  under  GRS  20,  item 
8).  Item  4b  applies  to  Tape  Library 
records  including  automated  files  and 
manual  records  controlling  location 
maintenance,  and  disposition  in  a  tape 
library  of  the  records  covered  by  item 
4a,  including  lists  of  holdings  and 
control  logs.  These  records  include 
"vault  lists,"  and  other  reports  listing  all 
back-up  medium,  documents  certifying 
the  completion  of  backup  processes,  and 
other  nm  tasks  and  differential  backup 
activities.  Tape  libraries  also  maintain 
the  addresses  of  offsite  storage  facilities, 
and  "bin"  location  within  storage 
facilities. 
Agencies  may  produce  backups  for 

Kurposes  other  than  system  restoration, 
laster  file  and  database  backups,  which 
are  produced  to  ensure  against  the  loss 
of  documents  and  other  data,  remain 
covered  by  GRS  20,  item  8,  Backups  of 
Files.  Item  4a  of  this  schedule  pertains 
to  backups  implemented  by  systems 
administrators  to  ensure  the  ability  to 
restore  the  entire  system  in  the  event  of 
a  major  network  failure. 

The  proposed  GRS  provides  that 
incremental  back-up  tapes  be  destroyed 
when  superseded  or  when  no  longer 
needed  for  system  restoration.  This 
disposition  instruction  allows  agencies 
to  keep  only  the  current  incremental 
backup  or  to  retain  it  as  long  as  the 
agency  considers  it  may  be  needed  for 
system  restoration.  Agencies  will  keep 
at  least  one  additional  backup  of  the  hill 
system,  for  seciuity  purposes.  As  for  the 
incremental  backups,  agencies  decide  if 
the  basic  retention  period  is  sufficient 
and  may  keep  full  backups  for  as  long 
as  they  may  be  needed  for  system 
restoration.  The  disposition,  instruction 
for  records  used  to  control  the  location, 
maintenance,  and  disposition  of 
magnetic  media  in  a  tape  library 
provides  for  destruction  when  they  are 
superseded,  obsolete,  or  no  longer 
needed.  This  authorization  is 
appropriate  because  agencies  need  only 
tl^e  ciurent,  accurate  information  on  the 
location  and  status  of  backup  tapes.) 

5.  Files  Related  to  Maintaining  the 
Security  of  Systems  and  Data. 

a.  System  Seairity  Plans  and  Disaster 
Recovery  Plans. 

Destroy/delete  1  year  after  system  is 
superseded. 

b.  Dociunents  identifying  IT  risks  and 
analyzing  their  impact,  risk 
measurements  and  assessments,  actions 
to  mitigate  risks,  implementation  of  risk 
action  plan,  service  test  plans,  test  files 
and  data. 

Destroy/delete  1  year  after  system  is 
superseded. 
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[Appraisal  analysis:  Item  5a  provides 
disposal  authority  for  records  that 
outline  official  procedures  for  securing 
and  maintaining  IT  infrastructure, 
typically  system  security  plans,  disaster 
recovery  plans,  and  continuity  of 
operations  plans.  The  files  include  such 
records  as  published  computer  technical 
manuals  and  guides,  examples  and 
references  used  to  produce  guidelines 
covering  security  issues  related  to 
specific  systems  and  equipment,  records 
on  disaster  exercises  and  resulting 
evaluations,  network  vulnerability 
assessments,  risk  surveys,  and  other 
studies,  such  as  formal  security 
vulnerability  assessments  conducted  by 
IG  offices.  These  records  relate  to  the 
specific  systems  for  which  they  were 
written.  System  replacements  will  have 
new  security  and  risk  management 
requirements  that  may  be  totally 
different  because  of  the  architecture  of 
the  replacement  system.  The  disposition 
instruction  for  item  5a  provides  for 
maintenance  of  the  records  to  ensure  a 
continuity  of  security  controls 
throughout  the  life  of  the  system. 

Item  5b  covers  analysis  of  security 
policies,  processes,  and  guidelines,  as 
well  as  system  risk  management  and 
vulnerability  analyses.  Examples  of 
specific  documents  are  automated 
information  systems  seciu-ity  directives 
and  computer  virus  handbooks.  Records 
covered  by  GRS  18,  item  27  may  appear 
similar,  but  GRS  18  relates  to  plans 
developed  to  protect  life  and  property 
and  GRS  24  covers  records  relating 
specifically  to  the  seciuity  of  IT 
systems.  The  retention  period  for  these 
records  reflects  the  need  to  retain 
records  while  a  system  is  current  and 
provides  for  review  of  documentation 
for  superseded  systems  in  connection 
with  ensuring  adequate  protection  for 
new  systems.) 

6.  User  Identification,  Profiles, 
Authorizations,  and  Password  Files 

EXCLUDES  records  relating  to 
electronic  signatures. 

a.  Systems  requiring  special 
accountability,  e.g.,  those  conteuning 
information  that  may  be  needed  for 
audit  or  investigative  purposes  and 
those  that  contain  classified  records. 

Destroy/delete  inactive  file  6  years 
after  user  account  is  terminated  or 
password  is  altered,  or  when  no  longer 
needed  for  investigative  or  security 
purposes,  whichever  is  later. 

b.  Routine  systems,  i.e.,  those  not 
covered  by  item  6a. 

See  GRS  20,  item  Ic. 

[Appraisal  analysis:  Item  6a  provides 
disposition  instructions  for  user 
identification  records,  including  user 
profiles  and  passwords  associated  with 


systems  requiring  special 
accountability,  such  as  systems 
containing  information  that  is  security 
classified.  The  item  authorizes  the 
destruction  of  records  concerning  user 
identification  six  years  after  a  user 
account  is  terminated  or  password  is 
altered,  or  when  it  is  no  longer  needed 
for  security  purposes,  whichever  is 
later.  This  will  permit  agencies  to  retain 
user  identification  records  associated 
with  highly  sensitive  or  potentially 
vulnerable  systems  in  order  to  provide 
historical  data  that  may  be  needed  in 
support  of  investigations  or  litigation 
arising  from  inappropriate  access. 

Records  covered  under  item  6b 
include  records  such  as  user  passwords 
and  profiles  for  those  systems  not 
requiring  special  accountability.  The 
records  in  these  systems  are  typically 
system  generated  according  to  preset 
requirements.  A  system  may,  for 
example,  prompt  users  for  new 
passwords  every  90  days  for  all  users. 
These  records  are  covered  by  GRS  20. 
Item  Ic.) 

7.  Computer  Security  Incident 
Handling,  Reporting  and  Follow-up 
Records 

Destroy/delete  3  years  after  all 
necessary  follow-up  actions  have  been 
completed. 

[Appraisal  analysis:  This  item  covers 
records  relating  to  attempted  or  actual 
system  security  breaches,  including 
break-ins  ("hacks"),  virus  threats, 
improper  staff  usage,  failure  of  security 
provisions  or  procedures,  and 
potentially  compromised  information 
assets. 

These  records  typicedly  consist  of 
narrative  reports  and  background 
documentation  relating  to  individual 
events  or  issues.  These  records  include 
references  to  unauthorized  intrusions, 
web  site  defacement,  misuse  of  system 
resources,  and  other  incidents  noted  by 
the  Federal  Computer  Incident 
Response  Center  (FedCIRC,  http:// 
www.fedcirc.gov). 

Retaining  records  for  3  years  after  all 
follow-up  actiotis,  including  judicial 
procedures,  have  been  completed 
ensures  the  availability  of  active  case 
records  and  provides  an  adequate 
amount  of  time  after  a  case  is  closed  for 
any  necessary  follow-up  action.  Any 
significant  incidents  (e.g.,  a  major 
system  failure  or  compromise  of  critical 
government  data)  would  be  documented 
in  program  records,  such  as  those  in  the 
office  of  the  Inspector  General,  which 
must  be  scheduled  separately  by 
submitting  an  SF  115  to  NARA.j 


8.  IT  Operations  Records 

a.  Workload  schedules,  run  reports, 
and  schedules  of  maintenance  and 
support  activities. 

Destroy/delete  when  1  year  old. 

b.  Problem  reports,  proposals  for 
changes  and  related  decision  documents 
relating  to  the  software  infrastructure  of 
the  network  or  system. 

Destroy/delete  1  year  after  problem  is 
resolved. 

c.  Reports  on  operations,  including 
measures  of  benchmarks,  performance 
indicators,  and  critical  success  factors, 
error  and  exception  reporting,  self- 
assessments,  performance  monitoring; 
and  management  reports. 

Destroy/delete  when  3  years  old. 

[Appraisal  analysis:  Item  8a  includes 
workload  schedules,  run  reports, 
including  cycle  time  reports,  schedules 
of  maintenance,  and  related  records.  It 
is  generally  agreed  within  the  Federal  IT 
community  that  the  value  of  these 
voluminous  records  expires  after  one 
year. 

Item  8b  covers  problem  reports, 
proposals  for  changes  and  related 
decision  documents  relating  to  the 
software  infrastructure  of  a  network  or 
system.  The  retention  period  proposed 
for  these  records  will  satisf>'  the 
administrative  and  operational  needs  of 
IT  offices  by  ensuring  the  retention  of 
records  relating  to  issues  until  they  have 
been  resolved. 

Item  8c  covers  reports  on  operations, 
including  measures  of  benchmarks, 
performance  monitoring,  and 
management  reports.  Agencies  indicated 
that  the  proposed  retention  period 
would  meet  thefr  administrative  and 
operational  requirements  for  these 
routine  files.) 

9.  Financing  of  IT  Resources  and 
Services 

Note:  Copies  of  records  needed  to  support 
contracts  should  be  filed  in  procurement 
files,  which  are  scheduled  under  GRS  3.) 

a.  Agreements  formalizing 
performance  criteria  for  quantity  and 
quality  of  service,  including  definition 
of  responsibilities,  response  times  and 
volumes,  charging,  integrity  guarantees, 
and  non-disclosure  agreements. 
Destroy/delete  3  years  after  agreement  is 
superseded  or  terminated. 

b.  Files  related  to  managing  third- 
party  services,  including  records  that 
document  control  measures  for 
reviewing  and  monitoring  contracts  and 
procedures  for  determining  their 
effectiveness  and  compliance.  Destroy/ 
delete  3  years  after  control  measures  or 
procedures  are  superseded  or  * 
terminated. 
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c.  Records  generated  in  IT 
management  and  service  operations  to 
identify  and  allocate  charges  and  track 
payments  for  computer  usage,  data 
processing  and  other  IT  services 
EXCLUDING  records  that  are  part  of  the 
agency's  cost  accounting  system,  which 
are  covered  in  GRS  8.  items  6  and  7. 

Destroy/delete  records  with  no 
outstanding  payment  issues  when  3 
years  old. 

[Appraisal  analysis:  These  records 
include  agreements  formalizing 
performance  criteria  for  quantity  and 
quality  of  service,  files  related  to 
managing  third-party  services,  and 
records  generated  in  IT  management 
and  service  operations,  financial  records 
including  service  level  agreements 
defining  service  and  support  levels  in 
quantified  terms  workload,  hardware, 
software,  as  well  as  ad  hoc  reports 
documenting  the  continued  validity  of 
financial  agreements.  Records  also 
include  documentation  related  to 
contractor  award  fee  for  superior 
service. 

These  records  relate  to  financial 
management,  not  IT  equipment  and 
services  per  se,  and  should  be  kept  for 
three  years  after  agreements, 
procedures,  and  payment  issues  are 
superseded,  terminated,  or  resolved,  as 
applicable.  This  retention  period 
reflects  normal  audit  cycles.  These  files 
are  kept  by  IT  offices  to  support  their 
role  in  the  acquisition  of  and  payment 
for  computer  software  and  services. 
Records  pertaining  to  these  subjects  that 
are  needed  to  protect  legal  rights, 
address  fiscal  concerns,  and/or  provide 
Government  accountability  are 
maintained  in  procurement  and  finance 
offices  in  accordance  with  other  GRS 
items  or  agency  schedules.) 

10.  IT  Customer  Service  Files 

a.  Records  related  to  providing  help 
desk  information  to  customers, 
including  pamphlets,  responses  to 
"Frequently  Asked  Questions,"  and    . 
other  documents  prepared  in  advance  to 
assist  customers.  Destroy/delete  1  year 
after  record  is  superseded  or  obsolete. 

b.  Help  desk  logs  and  reports  and 
other  files  related  to  customer  query  and 
problem  response;  query  monitoring 
and  clearance;  and  customer  feedback 
records:  and  related  trend  analysis  and 
reporting.  Destroy/delete  when  1  year 
old  or  when  no  longer  needed  for 
review  and  analysis,  whichever  is  later. 

[Appraisal  analysis:  The  records 
covered  by  Item  10  relate  to  providing 
customer  service  and  individual  support 
to  customers.  Included  are  such  records 
as  pamphlets  and  Frequently  Asked 
Questions,  help  desk  logs  and  incident 
reports,  "help  desk  tickets,"  user  guides. 


trouble  reports,  customer  queries, 
feedback  records,  and  trend  analyses. 
These  document  end-user  inquiries  and 
requests  for  assistance. 

These  voluminous  records  are  critical 
to  the  effective  operation  of  IT  systems. 
However,  they  have  administrative 
value  for  only  a  brief  period  of  time. 
This  item  will  authorize  destruction  of 
customer  service  records  such  as 
pamphlets  and  lists  of  "frequently  asked 
questions"  (FAQs)  one  yearafter  the 
record  is  superseded  or  obsolete  and 
that  help  desk  logs  and  other  files 
related  to  customer  query,  feedback,  and 
analysis  be  destroyed  when  one  year 
old.  The  recommended  disposition 
instructions  will  satisfy  the 
administrative  and  operational  needs  of 
IT  offices,  including  the  need  to  dispose 
of  these  files  in  a  timely  fashion.] 

11.  IT  Infrastructure  Design  and 
Implementation  Files 

Records  of  individual  projects 
designed  to  provide  and  support  new 
agency  IT  infrastructure  (see  Note), 
systems,  and  services.  Includes  records 
documenting: 

•  Requirements  for  and 
implementation  of  functions  such  as 

— Maintaining  network  servers,  desktop 
computers,  and  other  hardware 

— Installing  and  upgrading  network 
operating  systems  and  shared 
applications 

— Ptoviding  data  telecommunications 

•  Infrastructure  development  and 
maintenance  such  as 

— Acceptance/accreditation  of 

infrastructure  components 
— Analysis  of  component  options, 

feasibility,  costs  and  benefits 
— T-Work  associated  with 

implementation,  modification,  and 

troubleshooting 

•  Models,  diagrams,  schematics,  and 
technical  documentation 

•  Quality  assurance  reviews  and  test 
plans,  data,  and  results. 

a.  Records  for  projects  that  are  not 
implemented.  Destroy/delete  1  year 
after  final  decision  is  made. 

b.  Records  for  projects  that  are 
implemented. 

Destroy/delete  5  years  after  project  is 
terminated. 

c.  Installation  and  testing  records. 
Destroy/delete  3  years  after  final 
decision  on  acceptance  is  made. 

[Note:  IT  Infrastructure  means  the  basic 
systems  and  services  used  to  supply  the 
agency  and  its  staff  with  access  to  computers 
and  data  telecommunications.  Components 
include  hardware  such  as  printers,  desktop 
computers,  network  and  web  servers,  routers. 
hul>s,  and  network  cabling,  as  well  as 
software  such  as  operating  systems  (e.g.. 
Microsoft  Windows  and  Novell  NetWare)  and 


shared  applications  (e.g..  electronic  mail, 
word  processing,  and  database  programs). 
The  services  necessary  to  design,  implement, 
test,  validate,  and  maintain  such  components 
are  also  considered  part  of  an  agency's  IT 
infrastructure.  However,  records  relating  to 
specific  systems  that  support  or  document 
mission  goals  are  not  covered  by  this  item 
and  must  be  scheduled  individually  by  the 
agency  bv  submission  of  an  SF  115  to 
NARA.j  ' 

[Appraisal  analysis:  These  records 
pertain  to  individual  new  enterprise 
projects  designed  to  provide  and 
support  agency  IT  infrastructure.  IT 
infrastructure  includes  the  basic 
systems  and  services  used  to  supply  the 
agency  and  its  staff  with  access  to 
computers  and  data 
telecommunications.  Included  are 
hardware,  software,  and  the  services 
necessary  to  design,  implement,  and 
maintain  such  components.  This  item 
covers  records  concerning  the 
infrastructure  of  IT  operations.  These 
records  do  not  document  programs 
fundamental  to  an  agency's  mission  nor 
the  FT  systems  utilized  by  agencies  in 
carrying  out  their  distinctive  functions. 
Rather,  these  records  are  clearly 
administrative  in  nature  and  are  of  the 
same  character  throughout  the 
Government.  Records  include 
developmental  records  such  as  quality 
assurance  plans,  requirement 
sptecifications,  technology  refresh  plans, 
operational  support  and  test  plans,  final 
operational  support  plan,  and  post 
installation  reviews  and  briefings.  These 
records  differ  from  those  found  in  Item 
3  above.  Item  3  is  concerned  with  the 
ongoing  maintenance  and  management 
of  existing  IT  assets.  Item  11  is 
concerned  with  the  acquisition  and 
implementation  of  new  operating 
systems. 

The  disposition  instruction  for  item 
11a  provides  that  records  for  projects 
that  are  not  implemented  be  destroyed/ 
deleted  one  year  after  a  final  decision 
has  been  made.  This  retention  period  is 
appropriate.  If  a  proposed  project  is 
rejected,  there  is  no  need  to  retain  the 
related  records  for  an  extended  period 
of  time.  In  accordance  with  Item  lib, 
records  for  projects  that  are 
implemented  are  to  be  destroyed  five 
years  after  the  project  terminates.  This 
proposed  retention  period  will  ensure 
that  records  germane  to  a  requirement 
are  available  while  the  requirement  is 
still  current  and  for  a  period  of  time 
thereafter  for  use  in  developing  new 
projects.  In  item  lie,  installation  and 
testing  records  are  proposed  for 
destruction  or  deletion  3  years  after  the 
final  decision  on  acceptance  is  made, 
llus  retention  period  will  ensure  the 
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availability  of  records  should  problems 
develop  and  is  also  consistent  with 
audit  cycles.) 

12.  Electronic  Mail  and  Word 
Processing  System  Copies    . 

Electronic  copies  of  records  that  are 
created  on  electronic  mail  and  word 
processing  systems  and  used  solely  to 
generate  a  recordkeeping  copy  of  the 
records  covered  by  the  other  items  in 
this  schedule.  Also  includes  electronic 
copies  of  records  created  on  electronic 
mail  and  word  processing  systems  that 
are  maintained  for  updating,  revision,  or 
dissemination. 

a.  Copies  that  have  no  further 
administrative  value  after  the 
recordkeeping  copy  is  made.  Includes 
copies  maintained  by  individuals  in 
personal  files,  personal  electronic  mail 
directories,  or  other  personal  directories 
on  hard  disk  or  network  drives,  and 
copies  on  shared  network  drives  that  are 
used  only  to  produce  the  recordkeeping 
copy.  Destroy/delete  within  180  days 
after  the  recordkeeping  copy  has  been 
produced. 

b.  Copies  used  for  dissemination, 
revision,  or  updating  that  are 
maintained  in  addition  to  the 
recordkeeping  copy.  Destroy/delete 
when  dissemination,  revision,  or 
updating  is  completed. 

[Appraisal  analysis:  This  item  will 
provide  disposal  authority  for  electronic 
mail  (email)  and  word  processing 
records  used  solely  to  produce  records 
described  in  GRS  24,  after  a 
recordkeeping  copy  has  been  produced, 
and  electronic  copies  of  records 
described  in  GRS  24  used  solely  for 
dissemination,  revision,  or  updating 
that  are  maintained  in  addition  to  the 
recordkeeping  copy.  In  1998  NARA 
added  an  item  with  the  same  wording 
as  this  item  12  to  GRS  1-16, 18,  and  23. 
Item  12  is  in  keeping  with  the  authority 
that  exists  throughout  the  GRS  to 
dispose  of  email  and  word  processing 
copies  of  records  within  the  scope  of 
each  GRS. 

Agencies  should  use  agency  specific 
schedules  developed  following  the 
guidance  in  NARA  Bulletin  2001-03  or 
GRS  20  Items  13  and  14  to  dispose  of 
email  and  word  processing  copies  of 
other  information  technology  records 
(i.e.,  records  not  covered  by  this  GRS) 
that  are  not  required  for  recordkeeping 
purposes.  Please  note  that  neither  this 
item  in  GRS  24,  the  identical  items  in 
other  GRS.  nor  GRS  20,  items  13  and  14, 
apply  to  the  copies  of  email  and  word 
processing  records  that  are  designated 
for  recordkeeping  purposes.) 


Dated:  May  16.  2002. 
Michael  I.  Kurtz, 

Assistant  Archivist  for  Records  Senices — 
Washington  DC. 

(FR  Doc.  02-16158  Filed  6-26-02:  8:45  am) 
BILUNG  CODE  7S1$-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  August 
12,  2002.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA).  8601  Adelphi 
Road,  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-837-3698  or  by  e-mail  to 
records.mgt@nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 


agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director.  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration.  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  837-3635.  E-mail: 
records.mgt@nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  emd  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115.  Request  for  * 
Records  Disposition  Authorit)'.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
■  office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
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includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedule*  Pending 

1 .  Department  of  the  Army.  Agency- 
wide  (Nl-AU-02-21.  4  items.  2 
temporary  items).  Records  relating  to  ' 
notification  rosters  for  continuity  of 
operations  emergency  relocation  groups. 
Included  are  Hies  on  contact 
information,  member  responsibilities, 
and  relocation  assignments.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Recordkeeping 
copies  of  emergency  plans  and  reports 
are  proposed  for  permanent  retention. 
This  schedule  authorizes  the  agency  to 
apply  the  proposed  disposition 
instructions  to  any  recordkeeping 
mediimi. 

2.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-02-22,  2  items,  2 
temporary  items).  General 
correspondence,  including  comments 
provided  to  other  offices  on  their 
issuances,  requests  for  information  and 
replies,  reference  copies  of  records, 
informal  reports,  recommendations  and 
suggestions,  work  control  records,  and 
other  records  of  a  general,  routine,  and 
administrative  nature.  Also  included  are 
electroniC'Copies  of  dociunents  created 
using  electronic  mail  and  word 
processing.  This  schedule  authorizes  the 
agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  medium. 

3.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-02-23,  5  items,  5 
temporary  items).  Records  relating  to 
radiation  safety.  Included  are  training 
attendance  records  and  test  results, 
source  accounting  records,  instrument 
and  source  calibration  files,  and  routine 
reports.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
This  schedule  authorizes  the  agency  to 
apply  the  proposed  disposition 
instructions  to  any  recordkeeping 
mediuim. 

4.  Department  of  Defense.  Defense 
Intelligence  Agency  (Nl-373-02-2,  7 
items,  7  temporary  items).  Records 
relating  to  the  use  of  International 
Merchants  Purchase  Authority  Card 
(INfPAC)  credit  cards,  including 
authorization  letters,  reports,  account 
records,  and  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing. 

5.  Department  of  Health  and  Human 
Services,  Food  and  Drug  Administration 
(Nl-88-02-1, 14  items.  14  temporary 
items).  Records  of  the  Center  for  Devices 
and  Radiological  Health  accumulated  in 


connection  with  the  Medical  Product 
Surveillance  System  Pilot.  Included  are 
such  records  as  paper  source 
documents,  electronic  data,  and  output 
reports  relating  to  injuries  caused  by 
medical  devices  and  to  malfunctions  of 
such  devices.  Also  included  are  files 
relating  to  pilot  administration  and 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Paper  copies  of  these  files 
were  previously  approved  for  disposal. 

6.  Department  of  Health  and  Human 
Services,  Office  of  the  General  Counsel 
(Nl-468-02-1,  3  items,  3  temporary 
items).  Case  files  pertaining  to  litigation 
that  does  not  establish  a  precedent.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing  relating  to  litigation  cases. 

7.  Department  of  the  Interior,  U.S. 
Geological  Survey  (Nl-57-02-2,  227 
items,  225  temporary  items).  Records 
relating  to  information  resources 
management,  administrative  support 
matters,  personnel  management,  equal 
employment  opportunity,  and  pajrroll. 
Included  are  records  relating  to  such 
matters  as  the  agency  web  site,  foreign 
and  reimbursable  travel,  self-service 
stores,  file  plans,  library  operations, 
network  operations, 
telecommunications,  audits,  personnel 
recruitment,  position  classification, 
training,  time  and  attendance,  and 
awards.  Also  included  are  reading  and 
chronological  files,  administrative 
databases,  and  electronic  copies  of 
records  created  using  electronic  mail, 
spreadsheet,  and  word  processing 
applications.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
records  management  filing  systems 
records  and  regulations  case  files. 

8.  Environmental  Protection  Agency, 
Office  of  Inspector  General  (Nl-412- 
02-1,  2  items,  2  temporary  items). 
Reports  of  internal  reviews  of  Office  of 
Inspector  General  (OIG)  procedures  or 
programs  for  economy,  efficiency,  and 
compliance  with  OIG  policies  and 
professional  standards.  Also  included 
are  electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

9.  Environmental  Protection  Agency, 
Office  of  Inspector  General  (Nl-412- 
02-2,  2  items,  2  temporary  items). 
Records  relating  to  Hotline  complaints, 
including  forms,  correspondence, 
synopses  of  cases,  and  reports.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing. 

10.  Federal  Energy  Regulatory  ' 
Commission.  Agency-wide  (Nl-138-  " 
02-1,  3  items,  3  temporary  items). 
Records  relating  to  interpretations  and 
advisory  opinions.  Included  are 


correspondence  providing  informal 
advice,  interpretations  and/or  opinions 
presented  by  Commission  staff,  and 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Official  opinions  were 
previously  approved  for  permanent 
retention. 

11.  National  Archives  and  Records 
Administration  (Nl-64-02-10,  5  items, 
4  temporary  items).  Administrative 
records  and  work  papers  relating  to  a 
records  management  initiative  project. 
Also  included  are  electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  project  program  records. 

12.  Office  of  Personnel  Management, 
Office  of  the  Chief  Information  Officer 
(Nl-478-02-4, 12  items,  9  temporary 
items).  Records  relating  to  agency 
oversight  of  Federal  Executive  Boards, 
including  administrative  guidance, 
project  files,  and  the  Federal  Executive 
Board  web  site.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
historical  files,  annual  reports,  and 
policy  development  project  files. 

Dated:  June  20.  2002. 
Michael  I.  Kurtz, 

Assistant  Archivist  for  Record  Services — 
Washington.  DC. 

(FR  Doc.  02-16159  Filed  6-26-02;  8:45  am) 
BHJJNO  CODE  7S1fr-01-# 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

NatkNMl  Endowment  for  the  Arts; 
LMdorship  InKlatlvee  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Leadership  Initiatives  Advisory  Panel, 
Design  Section  (New  Public  Works 
category),  will  be  held  by  teleconference 
from  12  p.m.-3:45  p.m.  on  Tuesday, 
July  2,  2002  in  Room  730  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW..  Washington.  DC,  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  2,  2002,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
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subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  DC.  20506.  or  call 
202/682-5691. 

Dated:  June  21,  2002. 
Kathy  Plowitz-Worden, 
Panel  Coordinator. 

[FR  Doc.  02-16297  Filed  6-26-02;  8:45  am] 
BOAJNO  CODE  7837-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Nuclear  Regulatory 
Commission  (NRC). 

action:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

summary:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  part  9.  Public 
Records. 

2.  Cunent  OMB  approval  number: 
3150-0043. 

3.  How  often  the  collection  is 
required:  On  occasion. 

4.  Who  is  required  or  asked  to  report: 
Individuals  requesting  access  to  records 
under  the  Freedom  of  Information  or 
Privacy  Acts,  or  to  records  that  are 
already  publicly  available  in  the  NRC's 
Public  Document  Room.  » 

5.  The  number  of  annual  respondents: 
11.272. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  2,832. 

7.  Abstract:  10  CFR  part  9  establishes 
information  collection  requirements  for 
individuals  making  requests  for  records 
under  the  Freedom  of  Information  Act 
(FOIA)  or  Privacy  Act  (PA).  It  also 
contains  requests  to  waive  or  reduce 
fees  for  searching  for  and  reproducing 
records  in  response  to  FOIA  requests; 
and  requests  for  expedited  processing  of 
requests.  The  information  required  frttm 
the  public  is  necessary  to  identify  the 
records  they  are  requesting:  to  justify 


requests  for  waivers  or  reductions  in 
searching  or  copying  fees;  or  to  justify 
expedited  processing. 

Submit,  by  August  26,  2002, 
comments  that  address  the  following 
questions: 

1 .  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utilify? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.rurc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington,  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
INFOCOLLECTS@NRC.  GOV. 

Dated  at  Rockville,  Maryland,  this  21st  day 
oflune,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Beth  St.  Mary, 

Acting  NRC  Clearance  Officer.  Office  of  the 
Chief  Information  Officer. 
(FR  Doc.  02-16245  Filed  6-26-02;  8:45  am) 
BILLING  COOE  7S80-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  SutHnission  for  the  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 


U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond . 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension  .Revision . 

2.  The  title  of  the  information 
collection:  48  CFR  20,  U.S.  Nuclear 
Regulatory  Commission  Acquisition 
Regulation  (NRCAR). 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion;  one  time. 

5.  Who  will  be  required  or  asked  to 
report:  Offerors  responding  to  NRC 
solicitations  and  contractors  receiving 
awards  from  NRC. 

6.  An  estimate  of  the  number  of 
responses:  3,504. 

7.  The  estimated  number  of  annual 
respondents:  355. 

8.  An  estimate  of  the  number  of  hours 
needed  annually  to  complete  the 
requirement  or  request:  26,088  hours 
(7.3  hours  per  response). 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  The  mandatory 
requirements  of  the  NRCAR  implement 
and  supplement  the  govenunent-wide 
Federal  Acquisition  Regulation,  and 
ensure  that  the  regulations  governing 
the  procurement  of  goods  and  services 
within  the  NRC  satisfy  the  needs  of  the 
agency. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville.  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  July  29,  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Bryon  Allen, 

Office  of  Information  and  Regulatory 

Affairs  (3150-0169). 
NEOB-10202. 

Office  of  Management  and  Budget. 
Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 
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The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  301-415-7233. 

Dated  at  Rockville.  Maryland,  this  19th  day 
of  lune.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 
|FR  Doc.  02-16203  Filed  &-26-02:  8:45  am) 

BHJJNOCOOI  7M0-01-F 


NUCLEAR  REGULATORY 
COMMISSION 

[Dociwt  No.  72-25] 

Foster  Wheeler  Environmental 
Corporation,  Idaho  Sfient  Fuel  Facility; 
Notica  of  Dockating,  Notica  of 
Consideration  of  lesuanca,  and  Notice 
of  Opportunity  for  a  Hearing  for  a 
Matarlala  Ucanaa  for  the  Idaho  Spent 
Fuel  Facility 

The  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  is  considering  an 
application  dated  November  19, 2001, 
for  a  materials  license  under  the 
provisions  of  10  CFR  part  72,  from 
Foster  Wheeler  Environmental 
Corporation  (the  applicant  or  FWENC) 
for  the  receipt,  possession,  storage  and 
transfer  of  spent  fuel  and  other 
radioactive  materials  associated  with 
spent  fuel  at  its  proposed  Idaho  Spent 
Fuel  Facility,  an  independent  spent  fuel 
storage  installation  ilSFSI),  to  be  located 
on  the  Idaho  National  Engineering  and 
Environmental  Laboratory  site  in  Butte 
County,  Idaho.  If  granted,  the  license 
will  authorize  the  applicant  to  store 
spent  fuel  in  a  dry  storage  system  at  the 
applicant's  Idaho  Spent  Fuel  Facility 
site.  Pursuant  to  the  provisions  of  10 
CFR  part  72,  the  term  of  the  license  for 
the  ISFSI  would  be  twenty  (20)  years. 

This  application  was  docketed  imder 
10  CFR  part  72;  the  ISFSI  Docket  No.  is 
72-25. 

Prior  to  issuance  of  the  requested 
license,  the  Commission  will  have  made 
the  Hndings  required  by  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act),  and  the  Commission's  regulations. 
The  issuance  of  the  materials  license 
will  not  be  approved  until  the  NRC  has 
reviewed  the  application  and  has 
concluded  that  approval  of  the  license 
will  not  be  inimical  to  the  common 
defense  and  seciuity  and  will  not 
constitute  an  unreasonable  risk  to  the 
health  and  safety  of  the  public.  The  NRC 
will  complete  an  environmental  impact 
statement  in  accordance  with  10  CFR 
part  51.  This  action  will  be  the  subject 
of  a  subsequent  notice  in  the  Federal 
Register. 


By  thirty  (30)  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  the  applicant  may  file  a 
request  for  a  hearing:  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene 
with  respect  to  the  subject  materials 
license.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  ciurent  copy  of  10  CFR 
2.714  ^  which  is  available  at  the 
Commission's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  or  electronically 
on  the  Internet  at  the  NRC  Web  site 
http://www.nrc.gov/reading-nn/doc- 
coUections/cfr.  If  there  are  problems  in 
accessing  the  dociunent,  contact  the 
PDR  Reference  staff  at  1-800-397-4209, 
301-415-4737,  or  by  e-mail  to 
pdr@nrc.gov.  If  a  request  for  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  In  the  event  that  no  request  for 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the  NRC  may, 
upon  satisfactory  completion  of  all 


>  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  January  1.  2(X)2. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  subparagraphs  (d)(1)  and  (2).  regarding 
petitions  to  intervene  and  contentions.  Those 
provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
follows:  "In  all  other  circumstances,  such  ruling 
body  or  officer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or  a  request 
for  a  hearing,  consider  the  following  factors,  among 
other  things: 

(i)  The  nature  of  the  petitioner's  right  under  the 
Act  to  be  made  a  party  to  the  proceeding. 

(ii)  The  nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in  the 
proceeding. 

(iii)  The  possible  effect  of  any  order  that  may  be 
entered  in  the  proceeding  on  the  petitioner's 
interest. 

(2)  The  admissibility  of  a  contention,  refuse  to 
admit  a  contention  if: 

(i)  The  contention  and  supporting  material  hit  to 
satisfy  the  requirements  of  paragraph  (b)(2)  of  this 
section:  or 

(ii)  The  contention,  if  proven,  would  be  of  no 
consequence  in  the  proceeding  because  it  would 
not  entitle  petitioner  to  relief." 


required  evaluations,  issue  the  materials 
license  without  fiuther  prior  notice. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  should  also 
identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  the  petitioner  wishes  to 
intervene.  Any  person  who  has  filed  a 

Eetition  for  leave  to  intervene  or  who 
as  been  admitted  as  a  party  may  amend 
a  petition,  without  requesting  leave  of 
the  Atomic  Safety  and  Licensing  Board 
up  to  15  days  prior  to  the  holding  of  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  pre-hearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  contentions  which  are 
sought  to  be  litigated  in  the  matter.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted,  in  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  [>etitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  qpihion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  action 
imder  consideration.  The  contention 
must  be  one  which,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
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Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secreteiry  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Dociunent  Control  Desk  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room,  One  White  Flint  North 
Building,  11555  Rockville  Pike, 
Rockville,  MD,  by  the  above  date. 
Because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General. Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  because  of 
continuing  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  copies  be 
transmitted  either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCentei@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  Mr.  Donald  I.  Rogers,  Jr., 
Executive  Vice  President  and  Chief 
Operating  Officer,  Foster  Wheeler 
Environmental  Corporation,  1000. The 
American  Road,  Morris  Plains,  NJ 
07950.  Where  petitions  are  filed  during 
the  last  ten  (10)  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  NRC  by  a  toll- 
free  telephone  call  (800-368-5642 
Extension  415-8500)  to  E.  William  . 
Brach.  Director,  Spent  Fuel  Project 
Office,  Office  of  Nuclear  Material  Safety 
and  Safeguards,  with  the  following 
message:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  facility  name;  and  publication 
date  and  page  niunber  of  this  Federal 
Register  notice. 

Non-timely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  Officer,  or 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 


For  further  details  with  respect  to  this 
application,  see  the  application  dated 
November  19,  2001,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Dociunent  Room,     . 
One  White  Flint  North  Building.  11555 
Rockville  Pike,  Rockville,  MD  or  from 
the  publicly  available  records 
component  of  NRC's  document  system 
(ADAMS).  ADAMS  is  accessible  from 
the  NRC  Web  site  at  http://www.nrc.gov/ 
reading-rm/ adams.html  (the  Public 
Electronic  Reading  Room).  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  June.  2002. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director,  Spent  Fuel  Project  Office.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  02-16244  Filed  6-26-02;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

Propoaad  Collection;  Commant 
Raquaat 

summary:  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportimity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  summaries  of 
proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  fimctions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
•the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection: 
Medicare;  OMB  3220-0082 

Under  Section  7(d)  of  the  Railroad 
Retirement  Act  (RRA),  Ae  Railroad 
Retirement  Board  (RRB)  administers  the 
Medicare  program  for  persons  covered 
by  the  railroad  retirement  system.  The 
RRB  uses  Form  AA-6,  Employee 
Application  for  Medicare;  Form  AA-7, 
Spouse/Divorced  Spouse  Application 


for  Medicare;  and  Form  AA-8.  Widow/ 
Widower  Application  for  Medicare;  to 
obtain  the  information  needed  to 
determine  whether  individuals  who 
have  not  yet  filed  for  benefits  under  the 
RRA  are  qualified  for  Medicare 
payments  provided  under  Title  XVIII  of 
the  Social  Security  Act. 

Further,  in  order  for  RRB  to  determine 
if  a  qualified  railroad  retirement 
beneficiary  who  is  claiming 
supplementary  medical  insurance 
coverage  under  Medicare  is  entitled  to 
a  Special  Enrollment  Period  (SEP)  and/ 
or  premium  surcharge  relief  because  of 
coverage  under  an  Employer  Group 
Health  Plan  (EGHP),  is  needs  to  obtain 
information  regarding  the  claimant's 
EGHP  coverage,  if  any.  The  RRB  uses 
Form  RL-311-F,  Evidence  of  Coverage 
Under  An  Employer  Group  Health  Plan, 
to  obtain  the  basic  information  needed 
by  the  RRB  to  establish  EGHP  coverage 
for  a  qualified  railroad  retirement 
beneficiary.  Completion  of  the  forms  is 
required  to  obtain  a  benefit.  One 
response  is  requested  of  each 
respondent. 

'The  RRB  proposes  revisions  to  Forms 
AA-6,  AA-7  and  AA-8  to  incorporate  a 
new  item  needed  to  determine 
eligibility  due  to  the  5-year  vesting 
provision  under  the  Railroad  Retirement 
and  Income  Security  Act  of  2001.  No 
changes  were  proposed  to  Form  RL- 
311-F.  The  RRB  estimates  that  180 
Form  AA-6's,  50  Form  AA-7's,  and  10 
Form  AA-8's  are  completed  annually. 
The  completion  time  for  Forms  AA-6, 
AA-7  and  AA-8  is  estimated  at  8 
minutes.  The  completion  time  for  Form 
RL-311-F  is  estimated  at  10  minutes. 
The  RRB  estimates  that  800  RL-311-F's 
are  completed  annually. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer 

(FR  Doc.  02-16179  Filed  6-26-02:  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 
Propoaad  collactlon;  comment  requeat 

summary:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
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the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Titie  and  Purpose  of  information 
collection: 

Continuiiig  Disability  Report;  0MB 
3220-0187 

Under  Section  2  of  the  Railroad 
Retirement  Act,  an  aimuity  is  not 
payable  or  is  reduced  for  any  month  in 
which  the  annuitant  works  for  a  railroad 
or  earns  more  than  prescribed  dollar 
amounts  from  either  non-railroad 
employment  or  self-employment. 
Certain  types  of  work  may  indicate  an 
annuitant's  recovery  from  disability. 
The  provisions  relating  to  the  reduction 
or  non-payment  of  annuities  by  reasons 
of  work  and  an  aimuitant's  recovery 
from  disability  for  work  are  prescribed 
in  20  CFR  220.17-220.20.  The  RRB 
conducts  continuing  disability  reviews 
(CDR)  to  determine  whether  annuitants 
continue  to  meet  the  disability 
requirements  of  the  law.  Provisions 
relating  to  when  and  how  often  the  RRB 
conducts  CDR's  are  prescribed  in  20 
CFR  220.186. 

Form  G-254,  Continuing  Disability 
Report,  is  ciurently  used  by  the  RRB  to 
develop  information  for  CDR 
determinations,  including 
determinations  prompted  by  a  report  of 
work,  return  of  railroad  service, 
allegations  of  medical  improvement,  or 
routine  disability  call-up.  The  RRB 
proposes  to  modify  an  item  that  requests 
earnings  information  on  Form  G-254. 
The  ciurent  version  requests  earnings 
information  on  specific  months  in 
which  a  disability  annuitant  earns  more 
than  a  specified  amount.  The  proposed 
version  will  request  all  earnings 
information  over  a  specified  period  of 
time.  Non-burden  impacting  editorial 
and  formatting  changes  to  Form  G-254 
for  clarification  purposes  are  also 
proposed. 

Form  G-254a,  Continuing  Disability 
Update  Report,  is  used  to  help  identify 


disability  annuitants  whose  work 
activity  and/or  recent  medical  history 
warrants  a  more  extensive  review  and 
thus  completion  of  Form  G-254.  The 
RRB  proposes  non-burden  impacting 
editorial  and  formatting  changes  to 
Form  G-254a  for  clarification  purposes. 

One  response  is  requested  of  each 
respondent  to  Form  G-254  and  G-254a. 
Completion  is  required  to  retain  a 
benefit. 

The  estimated  annual  respondent 
burden  is  as  follows: 

Estimate  of  Annual  Respondent 
Burden 


Fofm#(s) 

Annual  re- 
sponses 

Time 
(min) 

Burden 
(hrs) 

G-254  

G-254a  

1,500 
1,500 

5-55 
5 

956 

125 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board.  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

IFR  Doc.  02-16216  Filed  6-26-02:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25620;  FUe  No.  S12-1278«] 

Jackson  National  LIta  Inauranca 
Company  of  Naw  York,  at  ai.;  Notica  of 
Application 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
order  under  Section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  granting  exemptions  from  the 
provisions  of  Sections  2(a)(32)  and 
27(i)(2)(A)  of  the  Act  and  Rule  22c-l 
thereunder  to  permit  the  recapture  of 
contract  enhancements  applied  to 
purchase  payments  made  under  certain 
deferred  variable  annuity  contracts. 

APPUCANTS:  Jackson  National  Life 
Insurance  Company  of  New  York 
("Jackson  National"),  JNLNY  Separate 
Account — I  (the  "Separate  Accoimt") 
and  Jackson  National  Life  Distributors, 


Inc.  ("Distributor,"  and  collectively, 
"Applicants"). 

SUMMARY  OF  APPUCATKM:  Applicants 
seek  an  order  imder  Section  6(c)  of  the 
Act  to  the  extent  necessary  to  permit  the 
recapture,  under  specified 
circimistances,  of  certain  contract 
enhancements  applied  to  purchase 
payments  made  under  the  deferred 
variable  annuity  contracts  described 
herein  that  Jackson  National  will  issue 
throiigh  the  Separate  Account  (the 
"Contracts"),  as  well  as  other  contracts 
that  Jackson  National  may  issue  in  the 
future  through  their  existing  or  future 
separate  accoimts  ("Other  Accoimts") 
that  are  substantially  similar  in  all 
material  respects  to  the  Contracts 
("Future  Contracts").  Applicants  also 
request  that  the  order  being  sought 
extend  to  any  other  National 
Association  of  Secimties  Dealers,  Inc. 
("NASD")  member  broker-dealer 
controlling  or  controlled  by,  or  under 
common  control  with,  Jackson  National, 
whether  existing  or  created  in  the 
future,  that  serves  as  distributor  or 
principal  underwriter  for  the  Contracts 
or  Future  Contracts  ("Affiliated  Broker- 
Dealers"),  and  any  successors  in  interest 
to  the  Applicants. 

FNJNQ  DATE:  The  Application  was  filed 
on  January  25,  2002  and  amended  on 
April  26.  2002.       • 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  in  person  or 
by  mails.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  July  12,  2002,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiu« 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609. 
Applicants,  Jackson  National  Life 
Insurance  Company,  1  Corporate  Way, 
Lansing,  Michigan  48951,  Attn:  Susan 
llhee,  Esq.;  copies  to  Joan  E.  Boros,  Esq., 
Jorden  Burt  LLP,  1025  Thomas  Jefferson 
Street,  NW,  Suite  400  East,  Washington, 
DC  20007-0805.     . 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Eisentein,  Senior  Counsel,  at 
(202)  942-0552,  or  William  J.  Kotapish. 


Assistant  Director,  at  (202)  942-0670, 
Office  of  Insurance  Products,  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0102  ((202) 
942-8090). 

Applicants'  Representations 

1.  Jackson  National  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  state  of  New  York  in  July 
1995.  Its  legal  domicile  and  principal 
business  address  is  12900  Westchester 
Avenue,  Purchase,  New  York  10577. 
Jackson  National  is  admitted  to  conduct 
life  insurance  and  aimuity  business  in 
the  Delaware,  Michigan  and  New  York. 
Jackson  National  is  ultimately  a  wholly- 
owned  subsidiary  of  Prudential  pic 
(London,  England). 

2.  The  Separate  Account  was 
established  by  Jackson  National  on 
September  12, 1997,  pursuant  to  the 
provisions  of  New  York  law  and  the 
authority  granted  under  a  resolution  of 
Jackson  National's  Board  of  Directors. 
Jackson  National  is  the  depositor  of  the 
Separate  Account.  The  Separate 
Account  meets  the  definition  of  a 
"separate  account"  under  the  federal 
securities  laws  and  is  registered  with 
the  Conunission  as  a  unit  investment 
trust  under  the  Act  (File  No.  811- 
08401).  The  Separate  Account  will  fund 
the  variable  benefits  available  under  the 
Contracts.  The  offering  of  the  Contracts 
will  be  registered  under  the  Securities 
Act  of  1933  (the  "1933  Act"). 

3.  The  Distributor  is  a  wholly-ov\med 
subsidiary  of  Jackson  National  and  serve 
as  the  distributor  of  the  Contracts.  The 
Distributor  is  registered  with  the 
Commission  as  a  broker-dealer  un«ler 
the  Secimties  Exchange  Act  of  1934  (the 
"1934  Act")  and  is  a  member  of  the 
NASD.  The  Distributor  enters  into 
selling  group  agreements  with  affiliated 
and  imaffiliated  broker-dealers.  The 
Contracts  are  sold  by  licensed  insurance 
agents,  where  the  Contracts  may  be 
lawfully  sold,  who  are  registered 
representatives  of  broker-dealer  that  are 
registered  under  the  1934  Act  and  are 
members  of  the  NASD. 

4.  The  Contracts  require  a  minimum 
initial  payment  of  $10,000  under  most 
circumstances  ($2,000  for  a  qualified 
plan  contract).  Subsequent  payments 
may  be  made  at  any  time  during  the 
accumulation  phase.  Each  subsequent 
payment  must  be  at  least  $500  ($50 
imder  an  automatic  payment  plan). 
Prior  approval  by  Jackson  National  is 
required  for  aggregate  premiiun 
payments  of  over  $1 ,000,000. 
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5.  The  Contracts  permit  owners  to 
accumulate  contract  values  on  a  fixed 
basis  through  allocations  to  the 
Guaranteed  Fixed  Accounts  ("Fixed 
Account")  which  offers  guaranteed 
crediting  rates  for  a  specified  period  for 
one  year.  Guaranteed  periods  of  other 
durations  may  be  added  from  time  to 
time. 

6.  The  Contracts  also  permit  owners 
to  accumulate  contract  values  on  a 
variable  basis,  through  allocations  to 
one  or  more  of  the  investment  divisions 
of  the  Separate  Account  (the 
"Investment  Divisions,"  collectively 
with  the  Fixed  Accounts,  the 
"Allocation  Options").  43  Investment 
Divisions  are  expected  to  be  offered 
under  the  Contracts,  but  additional 
Investment  Divisions  may  be  offered  in 
the  futiu^  and  some  of  those  ciurently 
expected  to  be  offered  could  be 
eliminated  or  combined  with  other 
Investment  Divisions  in  the  future. 
Similarly,  Future  Contracts  may  offer 
additional  or  different  Investment 
Divisions. 

7.  Transfers  among  the  Investment 
Divisions  are  permitted.  The  first  15 
transfers  in  a  contract  year  are  bee; 
subsequent  transfers  cost  $25.  Certain 
transfers  to,  from  and  among  the  Fixed 
Account  are  also  penriitted  during  the 
Contract's  accumulation  phase,  but  are 
subject  to  certain  adjustments  and 
limitations.  Dollar  cost  averaging  and 
rebalancing  transfers  are  offered  at  no 
charge  and  do  not  count  against  the  15 
bee  transfers  permitted  each  year. 

8.  If  the  optional  Contract 
Enhancement  endorsement  is  elected, 
each  time  an  owner  makes  a  premium 
payment  during  the  first  contract  year, 
Jackson  National  will  add  an  additional 
amount  to  the  owner's  contract  value  (a  . 
"Contract  Enhancement").  All  Contract 
Enhancements  are  paid  from  Jackson 
National's  general  account  assets.  The 
Contract  Enhancement  is  equal  to  two 
percent  of  the  premium  payment. 
Jackson  National  will  allocate  the 
Contract  Enhancement  to  the 
Guaranteed  Accounts  and/or  Investment 
Divisions  in  the  same  proportion  as  the 
premium  payment  allocation.  The 
Contract  Enhancement  is  not  credited  to 
any  premiums  received  after  the  first 
contract  year. 

9.  There  is  an  asset-based  charge  for 
each  of  the  Contract  Enhancements.  The 
Contract  Enhancement  has  a  0.67% 
charge  that  applies  for  three  years. 
These  charges  will  also  be  assessed 
against  any  amounts  an  owner  has 
allocated  to  the  Fixed  Account, 
resulting  in  a  credited  interest  rate  of 
0.67%  less  than  the  annual  credited 
interest  rate  that  would  apply  to  the 
Fixed  Account  if  the  Contract 


Enhancement  had  not  been  elected. 
However,  the  interest  rate  will  never  go 
below  three  percent. 

10.  Jackson  National  will  recapture  all 
or  a  portion  of  any  Contract 
Enhancements,  regardless  of  a  decline 
value,  by  imposing  a  recapture  charge 
whenever  an  owner;  (i)  makes  a  total 
withdrawal  within  the  recapture  charge 
period  (three  years  after  a  first  year 
payment)  or  a  partial  withdrawal  of 
corresponding  premiums  within  the 
recapture  charge  period  in  excess  of 
those  permitted  under  the  Contracts' 
fi"ee  withdrawal  provisions,  unless  the 
withdrawal  is  made  for  certain  health- 
related  emergencies  specified  in  the 
Contracts;  (ii)  elects  to  receive  payments 
under  in  income  option  within  the 
recapture  charge  period;  or  (iii)  returns 
the  Contract  during  the  free  look  period. 

11.  The  amount  of  the  recapture 
charge  varies,  depending  upon  when  the 
charge  is  imposed,  as  follows: 

Contract  Enhancement  Recapture 
Charge 

[As  a  percentage  of  first  year  premium 
payments] 


Completed  Years 
Since  Receipt  of 
Premium 

Recapture  Charge 


(%) 


1 

1.5 


2 
.75 


3* 
0 


12.  The  recapture  charge  percentage 
will  be  applied  to  the  corresponding 
premium  reflected  in  the  amount 
withdrawn  or  the  amount  applied  to 
income  payments  that  means  subject  to 
a  withdrawal  charge.  Recapture  charges 
only  apply  to  premiums  received  in  the 
first  Contract  Year. 

13.  Recapture  charges  will  be  waived 
upon  death  or  exercise  of  a  Nursing 
Home  claim.  Recapture  charges  will  be 
waived  on  minimum  required 
distributions.  Recapture  charges  will  be 
applied  upon  annuitization,  even  in  a 
situation  where  the  Withdrawal  Charge 
is  waive.  The  amount  recaptured  will  be 
taken  from  the  Investment  Divisions  and 
the  Fixed  Account  in  the  same 
proportion  as  the  withdrawal  charge. 
Partial  withdrawals  will  be  deemed  to 
remove  premium  payments  on  a  first-in- 
first-out  basis  (the  order  that  entails 
payment  of  the  lowest  withdrawal  and 
recapture  charges). 

14.  Jackson  National  does  not  assess 
the  recapture  charge  on  any  payments 
paid  out  as:  death  benefits;  withdrawals 
necessary  to  satisfy  the  minimum 
distribution  requirements  of  the  Internal 
Revenue  Code;  if  permitted  by  the 
owner's  state,  withdrawals  of  up  to 
$250,000  from  the  Fixed  Account  in 
connection  with  the  owner's  terminal 
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illness  or  if  the  owner  needs  extended 
hospital  or  nursing  home  Ccire  as 
provided  in  the  Contract. 

15.  The  contract  value  will  reflect  any 
gains  or  losses  attributable  to  a  Contract 
Enhancement  described  above.  Contract 
Enhancements,  and  any  gains  or  losses 
attributable  to  a  Contract  Enhancement, 
distributed  under  the  Contract  will  be 
considered  earnings  under  the  Contract 
for  tax  purposes  and  for  purposes  of 
calculating  free  withdrawal  amounts. 

16.  The  Contracts  have  a  "free  look" 
period  of  twenty  days  after  the  owner 
receives  the  Contract.  Contract  value, 
without  the  deduction  for  any  sales 
charges,  is  returned  upon  exercise  of 
free  look  rights  by  an  owner  unless  state 
law  required  the  return  of  premiums 
paid.  The  Contract  Enhancement 
recapture  charge  reduces  the  amount 
returned. 

17.  In  addition  to  the  Contract 
Enhancement  charges  and  the  Contract 
Enhancement  recapture  charges,  the 
Contracts  have  the  following  charges: 
mortality  and  expense  risk  charge  of 
1.50%  for  the  first  six  years  and  1.30% 
thereafter  (each  as  an  annual  percentage 
of  average  daily  account  value); 
administration  charge  of  0.15%  (as  an 
annual  percentage  of  average  daily 
account  value);  contract  maintenance 
charge  of  $35  per  year  (waived  if 
contract  value  is  $50,000  or  more  at  the 
time  that  charge  is  imposed);  transfer  fee 
of  $25  for  each  transfer  in  excess  of  15 
in  a  contract  year  (for  purposes  of  which 
dollar  cost  averaging  and  rebalancing 
transfer  are  excluded);  a  commutation 
fee  that  applies  only  upon  withdrawals 
from  income  payments  for  a  fixed 
period;  and  a  withdrawal  charge  that 
applies  to  total  withdrawals,  to  certain 
partial  withdrawals,  and  on  the  income 
date  (the  date  income  payments 
commence)  if  the  income  date  is  within 
13  months  of  the  date  the  Contract  was 
issued. 

18.  In  addition,  the  contracts  have 
certain  other  charges  for  various 
optional  features.  These  include  an 
Earnings  Protection  Benefit  charge  of 
0.30%  (as  an  annual  percentage  of  daily 
account  value)  and  an  optional  death 
benefit  charge  of  0.15%  (as  an  annual 
percentage  of  daily  account  value). 

19.  The  withdrawal  charge  for  the 
Contracts  varies,  depending  upon  the 
contribution  year  of  the  premium 
withdrawn  as  follows: 

Withdrawal  Charge 
[As  a  percentage  of  premium  payments] 


Withdrawal  Charge — Continued 

[As  a  percentage  of  premium  payments] 


Withdrawal  Charge 

(%) 


8 


6 


Compleled  Years 
SirK»  Receipt  of 
Premium  


3+ 


20.  The  withdrawal  charge  is  waived 
upon  withdrawals  to  satisfy  the 
minimum  distribution  requirements  of 
the  Internal  Revenue  Code  and,  to  the 
extent  permitted  by  state  law,  the 
withdrawal  fee  is  waived  in  connection 
with  withdrawals  of  up  of  $250,000 
from  the  Investment  Divisions  or  the 
Guaranteed  Fixed  Accounts  of  the 
Contracts  in  connection  with  the 
terminal  illness  of  the  owner  of  a 
Contract,  or  in  connection  with 
extended  hospital  or  nursing  home  care 
for  the  ovmer. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions  from  the  provisions  of  the 
Act  and  the  rules  promulgated 
thereunder  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
request  that  the  Commission  pursuant  to 
Section  6(c)  of  the  Act  grant  the 
exemptions  requested  below  with 
respect  to  the  Contracts  and  any  Future 
Contracts  funded  by  the  Separate 
Account  or  Other  Accounts  that  are 
issued  by  Jackson  National  and 
underwritten  or  distributed  by  the 
Distributor  or  Affiliated  Broker-Dealers. 
Applicants  undertake  that  Future 
Contracts  funded  by  the  Separate 
Accoimt  or  Other  Accoimts,  in  the 
future,  will  be  substantially  similar  in 
all  material  respects  to  the  Contracts. 
Applicants  believe  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

2.  Subsection  (i)  of  Section  27  of  the 
Act  provides  that  Section  27  does  not 
apply  to  any  registered  separate  accoimt 
funding  variable  insurance  contracts,  or 
to  the  sponsoring  insurance  company 
and  principal  underwriter  of  such 
account,  except  as  provided  in 
paragraph  (2)  of  the  subsection. 
Paragraph  (2)  provides  that  it  shall  be 
unlawful  for  such  a  separate  account  or 
sponsoring  insurance  company  to  sell  a 
contract  funded  by  the  registered 
separate  account  imless  such  contract  is 
a  redeemable  security.  Section  2(a)(32) 
defines  "redeemable  security"  as  any 


security,  other  than  short-term  paper, 
under  the  terms  of  which  the  holder, 
upon  presentation  to  the  issuer,  is 
entitled  to  receive  approximately  his 
proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof. 

3.  Applicants  submit  that  the 
recapture  of  the  Contract  Enhancement 
in  the  circumstances  set  forth  in  the 
application  would  not  deprive  an  owner 
of  his  or  her  proportionate  share  of  the 
issuer's  current  net  assets.  A  Contract 
owner's  interest  in  the  amount  of  the 
Contract  Enhancement  allocated  to  his 
or  her  Contract  value  upon  receipt  of  a 
premium  payment  is  not  fully  vested 
until  three  complete  years  following  a 
premium.  Until  or  unless  the  amount  of 
any  Contract  Enhancement  is  vested, 
Jackson  National  retains  the  right  and 
interest  in  the  Contract  Enhancement 
amount,  although  not  in  the  earnings 
attributable  to  that  amount.  Thus, 
Applicants  urge  that  when  Jackson 
National  recaptures  any  Contract 
Enhancement  it  is  simply  retrieving  its 
own  assets,  and  because  a  Contract 
owmer's  interest  in  the  Contract 
Enhancement  is  not  vested,  the  Contract 
owner  has  not  been  deprived  of  a 
proportionate  share  of  the  Separate 
Account's  assets,  i.e.,  a  share  of  the 
Separate  Account's  assets  proportionate 
to  the  Contract  owmer's  contract  value. 

4.  In  addition,  Applicants  state  that  it 
would  be  patently  unfair  to  allow  a 
Contract  owner  exercising  the  free-look 
privilege  to  retain  the  Contract 
Enhancement  amount  under  a  Contract 
that  has  been  returned  for  a  refund  after 
a  period  of  only  a  few  days.  If  Jackson 
National  could  not  recapture  the 
Contract  Enhancement,  Applicants 
claim  that  individuals  could  purchase  a 
Contract  with  no  intention  of  retaining 
it  and«imply  return  it  for  a  quick  profit. 
Furthermore,  Applicants  state  that  the 
recapture  of  the  Contract  Enhancement 
relating  to  withdrawals  or  receiving 
income  payments  within  the  first  three 
years  of  a  premium  contribution  is 
designed  to  protect  Jackson  National 
against  Contract  owners  not  holding  the 
Contract  for  a  sufficient  time  period. 
According  to  Applicants,  it  would 
provide  Jackson  National  with 
insufficient  time  to  recover  the  cost  of 
the  Contract  Enhancement,  to  its  ■ 
financial  detriment. 

5.  Applicants  represent  that  it  is  not 
administratively  feasible  to  track  the 
Contract  Enhancement  amoimt  in  the 
Separate  Accounts  after  the  Contract 
Enhancement(s)  is  applied. 
Accordingly,  the  asset-based  charges 
applicable  to  the  Separate  Accoimts  will 
be  assessed  against  the  entire  amounts 
held  in  the  Separate  Accounts, 
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including  any  Contract  Enhancement 
amounts.  As  a  result,  the  aggregate 
asset-based  charges  assessed  will  be 
higher  than  those  that  would  be  charged 
if  the  Contract  owner's  Contract  value 
did  not  include  any  Contract 
Enhancement.  Jackson  National 
nonetheless  represents  that  the 
Contracts'  fees  and  charges,  in  the 
aggregate,  are  reasonable  in  relation  to 
service  rendered,  the  expenses  expected 
to  be  incurred,  and  the  risks  assimied  by 
Jackson  National. 

6.  Applicants  submit  that  the 
provisions  for  recapture  of  any  Contract 
Enhancement  under  the  Contracts  do 
not  violate  Sections  2(a)(32)  and 
27(i)(2)(A)  of  the  Act.  Applicants  assert 
that  the  application  of  a  Contract 
Enhancement  to  premium  payments 
made  under  the  Contracts  should  not 
raise  any  questions  as  to  compliance  by 
Jackson  National  with  the  provisions  of 
Section  27(i).  However,  to  avoid  any 
uncertainty  as  to  full  compliance  with 
the  Act,  Applicants  request  an 
exemption  from  Sections  2(a)(32)  and 
27(i)(2)(A),  to  the  extent  deemed 
necessary,  to  permit  the  recapture  of  any 
Contract  Enhancement  under  the 
circumstances  described  in  the 
Application,  without  the  loss  of  relief 
from  Section  27  provided  by  Section 
27(i). 

7.  Section  22(c)  of  the  Act  authorizes 
the  Commission  to  make  rules  and 
regulation's  applicable  to  registered 
investment  companies  and  to  principal 
underwriters  of,  and  dealers  in,  the 
redeemable  securities  of  any  registered 
investment  company  to  accomplish  the 
same  purposes  as  contemplated  by 
Section  22(a).  Rule  22c-l  under  the  Act 
prohibits  a  registered  investment 
company  issuing  an  redeemable 
security,  a  person  designated  in  such 
issuer's  prospectus  as  authorized  to 
consummate  transactions  in  any  such 
security,  and  a  principal  underwriter  of, 
or  dealer  in,  such  security,  from  selling, 
redeeming,  or  repurchasing  any  such 
security  except  at  a  price  based  on  the 
current  net  asset  value  of  such  security 
which  is  next  computed  after  receipt  of 
a  tender  of  such  security  for  redemption 
or  of  an  order  to  purchase  or  sell  such 
security. 

8.  It  is  possible  that  someone  might 
view  Jackson  National's  recapture  of  the 
Contract  Enhancements  as  resulting  in 
the  redemption  of  redeemable  securities 
for  a  price  other  than  one  based  on  the 
ciurent  net  asset  value  of  the  Separate 
Accounts.  Applicants  contend, 
however,  that  the  recapture  of  the 
Contract  Enhancement  does  not  violate 
Rule  22c-l.  The  recapture  of  some  or  all 
of  the  Contract  Enhancement  does  not 
involve  either  of  the  evils  that  Rule  22c- 


1  was  intended  to  eliminate  or  reduce  • 
as  far  as  reasonably  practicable,  namely: 
(i)  the  dilution  of  the  value  of 
outstanding  redeemable  securities  of 
registered  investment  complies 
through  their  sale  at  a  price  below  net 
asset  value  or  repurchase  at  a  price 
above  it;  and  (ii)  other  unfair  results, 
including  speculative  trading  practices. 
To  effect  a  recapture  of  a  Contract 
Enhancement,  Jackson  National  will 
redeem  interests  in  a  Contract  owner's 
Contract  value  at  a  price  determined  on 
the  basis  of  the  current  net  asset  value 
of  the  Separate  Accounts.  The  amoimt 
recaputr4ed  will  be  less  than  or  equal  to 
the  amount  of  the  Contract 
Enhancement  that  Jackson  National  paid 
out  of  its  general  account  assets. 
Although  Contract  owners  will  be 
entitled  to  retain  any  investment  gains 
attributable  to  the  Contract 
Enhancement  and  to  bear  any 
investment  losses  attributable  to  the 
Contract  Enhancement,  the  amount  of 
such  gains  or  losses  will  be  determined 
on  the  basis  of  the  current  net  asset 
values  of  the  Separate  Accounts.  Thus, 
no  dilution  will  occur,  upon  the 
recapture  of  the  Contract  Enhancement. 
Applicants  also  submit  that  the  second 
harm  that  Rule  22c-l  was  designed  to 
address,  namely,  speculative  trading 
practices  calculated  to  take  advantage  of 
backward  pricing,  will  not  occur  as  a 
result  of  the  recapture  of  the  Contract 
Enhancement.  Applicants  assert  that, 
because  neither  of  the  harms  that  Rule 
22c-l  was  meant  to  address  is  found  in 
the  recapture  of  the  Contract 
Enhancement,  Rule  22c-l  should  not 
apply  to  any  Contract  Enhancement. 
However,  to  avoid  any  uncertainty  as  to 
full  compliance  with  Rule  22c-l, 
Applicants  request  an  exemption  from 
the  provisions  of  Rule  22c-l  to  the 
extent  deemed  necessary  to  permit  them 
to  recapture  the  Contract  Enhancement 
under  the  Contracts. 

9.  Applicants  submit  that  extending 
the  requested  relief  to  encompass  Futiu-e 
Contracts  emd  Other/ Accounts  is 
appropriate  in  the  public  interest 
because  it  promotes  competitiveness  in 
the  variable  annuity  market  by 
eliminating  the  need  to  file  redundant 
exemptive  applications  prior  to 
introducing  new  variable  annuity 
contracts.  Applicants  assert  that 
investors  would  receive  no  benefit  or 
additional  protection  by  requiring 
Applicants  to  repeatedly  seek  exemptive 
relief  that  would. present  no  issues 
under  the  Act  not  already  addressed  in 
the  Application. 

Applicants  further  submit,  for  the 
reasons  stated  herein,  that  their 
exemptive  request  meets  the  standards 
set  out  in  Section  6(c)  of  the  Act, 


namely,  that  the  exemptions  requested 
are  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act  and  that,  therefore, 
the  Commission  should  grant  the 
requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretan: 

|FR  Doc.  02-16209  Filed  6-26-02:  8:45  am] 

BILUNG  CODE  a01(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting* 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  diu-ing 
the  week  of  July  1.  2002: 

A  Closed  Meeting  will  be  held  on 
Monday,  July  1,  2002.  at  1:00  p.m..  and 
an  Open  Meeting  will  be  held  on 
Tuesday,  July  2,  2002,  at  1:00  p.m..  in 
Room  1C30,  the  William  O.  Douglas 
Room. 

Commissioner  Hunt,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary,'  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3).  (5).  (7),  (9)(B),  and 
(10)  and  17  CFR  200.402(a)(3),  (5).  (7), 
{9){ii)  and  (10),  permit  consideration  of 
the  scheduled  matters  at  the  closed 
meeting. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Monday,  July  1, 
2002.  will  be: 

Formal  orders  of  investigation; 
Institution  and  settlement  of  injunctive 

actions; 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature;  and 
Opinion. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Tuesday.  July  2, 
2002.  will  be: 

1 .  The  Commission  will  consider 
whether  to  adopt  amendments  to  Rule 
31-1  under  the  Securities  Exchange  Act 
of  1934  to  clarify  how  to  calculate 
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assessments  that  are  required  to  be  paid 
by  national  securities  exchanges  and 
national  securities  associations  pursuant 
to  Section  31(d)  of  the  Exchange  Act  for 
security  futures  transactions.  The 
proposed  amendments  to  Rule  31-1  also 
provide  guidance  on  how  to  calculate 
fees  that  are  required  to  be  paid  by 
national  securities  exchanges  and 
national  securities  associations  piu^uant 
to  Sections  31(b)  and  (c)  of  the  Exchange 
Act,  respectively,  for  sales  of  securities 
that  result  from  the  physical  settlement 
of  security  futures. 

2.  The  Commission  will  consider 
proposed  rules  to  be  issued  jointly  by 
the  Commission  and  the  Department  of 
the  Treasury  implementing  section  326 
of  the  Uniting  and  Strengthening 
America  by  Providing  Appropriate 
Tools  Required  to  Intercept  and 
Obstruct  Terrorism  Act  of  2001.  Section 
326  requires  the  Secretary  of  the 
Treasury  to  jointly  prescribe  with  the 
Commission  regulations  that,  at  a 
minimum,  require  broker-dealers  and 
mutual  funds  to  implement  reasonable 
procedures  to  (1)  verify  the  identity  of 
any  person  seeking  to  open  an  account, 
to  the  extent  reasonable  and  practicable, 

(2)  maintain  records  of  the  information 
used  to  verify  the  person's  identity,  and 

(3)  determine  whether  the  person 
appears  on  any  lists  of  known  or 
suspected  terrorists  or  terrorist 
organizations  provided  to  the  broker- 
dealer  or  mutual  fund  by  any 
government  agency. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  )une  23.  2002. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  02-16345  Filed  6-25-02: 11:58  am] 
MUINQ  coot  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(RaiMM  No.  34-46097;  File  No.  SR-NASD- 
2002-69] 

Self-Regulatory  Organizations;  Notice 
of  niing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Posting  of 
Margin  Disclosure  and  Day-Trading 
Risk  Disclosure  Statements  on  Web 
Sites 

lune  20.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act") '  and  Rule  19b-4  thereunder.=« 
notice  is  hereby  given  that  on  May  30, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary.  NASD  Regulation, 
Inc.  ("NASD  Regulation"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  NASD  Rules  2341  and  2361  to 
require  the  posting  of  certain  investor 
disclosure  statements  on  menibers'  Web 
sites.  Specifically,  the  proposed  rule 
change  would  amend:  (1)  Rule  2341 
(Margin  Disclosure  Statement)  to  require 
members  that  permit  customers  to  open 
accoimts  on-line  or  to  engage  in 
transactions  in  securities  on-line  to  post 
the  margin  disclosure  statement  on  their 
Web  sites:  and  (2)  Rule  2361  (Day- 
Trading  Risk  Disclosiue  Statement)  to 
require  members  that  promote  a  day- 
trading  strategy  to  post  the  day-trading 
risk  disclosure  statement  on  their  Web 
sites.  Below  is  the  text  of  the  proposed 
rule  change.  Proposed  new  language  is 
in  italics;  proposed  deletions  are  in 
brackets. 

2341.  Margin  Disclosure  Statement 

(a)  No  member  shall  open  a  margin 
account,  as  specified  in  Regulation  T  of 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  for  or  on  behalf  of  a 
non-institutional  customer,  unless,  prior 
to  or  at  the  time  of  opening  the  account, 
the  member  has  furnished  to  the 
customer,  individually,  in  writing  or 
electronically,  and  in  a  separate 
document,  the  [following]  margin 
disclosure  statement!:]  specified  in  this 
paragraph  (a).  In  addition,  any  member 
that  permits  non-institutional  customers 
either  to  open  accounts  on-line  or  to 
engage  in  transactions  in  securities  on- 
line must  post  such  margin  disclosure 
statement  on  the  member's  Web  site  in 
a  clear  and  conspicuous  manner. 

Margin  Disclosure  Statement 

Your  brokerage  firm  is  furnishing  this 
document  to  you  to  provide  some  basic 
facts  about  purchasing  securities  on 
margin,  and  to  alert  you  to  the  risks 
involved  with  trading  securities  in  a 


'  15  U.S.C.  78s(bMl). 
''17CFR240.igb-4. 


margin  account.  Before  trading  stocks  in 
a  margin  account",  you  should  carefully 
review  the  margin  agreement  provided 
by  your  firm.  Consult  your  firm 
regarding  any  questions  or  concerns  you 
may  have  with  your  margin  accounts. 

When  you  purchase  securities,  you 
may  pay  for  the  securities  in  full  or  you 
may  borrow  part  of  the  purchase  price 
from  your  brc^erage  firm.  If  you  choose 
to  borrow  funds  fiom  your  firm,  you 
will  open  a  margin  account  with  the 
firm.  The  securities  purchased  are  the 
firm's  collateral  for  the  loan  to  you.  If 
the  securities  in  yotu  account  decline  in 
value,  so  does  the  value  of  the  collateral 
supporting  your  loan,  and,  as  a  result, 
the  firm  can  take  action,  such  as  issue 
a  margin  call  and/or  sell  securities  or 
other  assets  in  any  of  yotu  accounts 
held  with  the  member,  in  order  to 
maintain  the  required  equity  in  the 
account. 

It  is  important  that  you  fully 
understand  the  risks  involved  in  trading 
securities  on  margin.  These  risks 
include  the  following: 

•  You  can  lose  more  funds  than  you 
deposit  in  the  margin  account.  A 
decline  in  the  value  of  securities  that  are 
purchased  on  margin  may  require  you  to 
provide  additional  funds  to  the  firm  that 
has  made  the  loan  to  avoid  the  forced 
sale  of  those  securities  or  other 
securities  or  assets  in  your  account(s). 

•  The  firm  can  force  the  sale  of 
securities  or  other  assets  in  your 
account(s).  If  the  equity  in  your  account 
falls  below  the  maintenance  margin 
requirements,  or  the  firm's  higher 
"house"  requirements,  the  firm  can  sell 
the  securities  or  other  assets  in  any  of 
your  account  held  at  the  firm  to  cover 
the  margin  deficiency.  You  also  will  be 
responsible  for  any  short  fall  in  the 
account  after  such  a  sale. 

•  The  firm  can  sell  your  securities  or 
other  assets  without  contacting  you. 
Some  investors  mistakenly  believe  that 
a  firm  must  contact  them  for  a  margin 
call  to  be  valid,  and  that  the  firm  cannot 
liquidate  securities  or  other  assets  in 
their  accounts  to  meet  the  call  unless 
the  firm  has  contacted  them  first.  This 
is  not  the  case.  Most  firms  will  attempt 
to  notify  their  customers  of  margin  calls, 
but  they  are  not  required  to  do  so. 
However,  even  if  a  firm  has  contacted -e 
customer  and  provided  a  specific  date 
by  which  the  customer  can  meet  a 
margin  call,  the  firm  can  still  take 
necessary  steps  to  protect  its  financial 
interests,  including  immediately  selling 
the  securities  without  notice  to  the 
customer. 

•  You  are  not  entitled  to  choose 
which  securities  or  other  assets  in  your 
account(s)  are  liquidated  or  sold  to  meet 
a  margin  call.  Because  the  securities  are 
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collateral  for  the  margin  loan,  the  firm 
has  the  right  to  decide  which  security  to 
sell  in  order  to  protect  its  interests. 

•  The  firm  can  increase  its  "house" 
maintenance  margin  requirements  at 
any  time  and  is  not  required  to  provide 
you  advance  written  notice.  These 
changes  in  firm  policy  often  take  effect 
immediately  and  may  result  in  the 
issuance  of  a  maintenance  margin  call. 
Yoiu  failure  to  satisfy  the  call  may  cause 
the  member  to  liquidate  or  sell 
securities  in  your  accoimt(s). 

•  You  are  not  entitled  to  an  extension 
of  time  on  a  margin  call.  While  an 
extension  of  time  to  meet  margin 
requirements  may  be  available  to 
customers  under  certain  conditions,  a 
customer  does  not  have  a  right  to  the 
extension. 
***** 

(c)  In  lieu  of  providing  the  disclosures 
specified  in  paragraphs  (a)  and  (b),  a 
member  may  provide  to  the  customer 
and,  to  the  extent  required  under 
paragraph  (a)  post  on  its  Web  site,  an 
alternative  disclosure  statement, 
provided  that  the  alternative  disclosiu^s 
shall  be  substantially  similar  to  the 
disclosures  specified  in  paragraphs  (a) 
and(b). 


2361.  Day-Trading  Risk  Disclosure 
Statement 

(a)  Except  as  provided  in  paragraph 
(b),  no  member  that  is  promoting  a  day- 
trading  strategy,  directly  or  indirectly, 
shall  open  an  account  for  or  on  behalf 
of  a  non-institutional  customer  imless, 
prior  to  opening  the  account,  the 
member  has  furnished  to  each  customer, 
individually,  in  writing  or 
electronically,  the  [following]  disclosure 
statement!:]  specified  in  this  parapxiph 
(a).  In  addition,  any  member  that  is 
promotinga  day-trading  strategy, 
directly  or  indirectly,  must  post  such 
disclosure  statement  on  the  member's 
Web  site  in  a  clear  and  conspicuous 
manner. 

Day-Trading  Risk  Disclosure  Statement 

You  should  consider  the  following 
points  before  engaging  in  a  day-trading 
strategy.  For  purposes  of  this  notice,  a 
"day-trading  strategy"  means  an  overall 
trading  strategy  characterized  by  the 
regular  transmission  by  a  customer  of 
intra-day  orders  to  effect  both  purchase 
and  sale  transactions  in  the  same 
security  or  securities. 

Day-trading  can  be  extremely  risky. 
Day-trading  generally  is  not  appropriate 
for  someone  of  limited  resources  and 
limited  investment  or  trading 
experience  and  low  risk  tolerance.  You 
should  be  prepared  to  lose  all  of  the 


funds  that  you  use  for  day-trading.  In '. 
particular,  you  should  not  fund  day- 
trading  activities  with  retirement 
savings,  student  loans,  second 
mortgages,  emergency  funds,  funds  set 
aside  for  purposes  such  as  education  or 
home  ownership,  or  funds  required  to 
meet  your  living  expenses.  Fiirther, 
certain  evidence  indicates  that  an 
investment  of  less  than  $50,000  will 
significantly  impair  the  ability  of  a  day  « 
trader  to  make  a  profit.  Of  course,  an 
investment  of  $50,000  or  more  will  in 
no  way  guarantee  success. 

Be  cautious  of  claims  of  large  profits 
fivm  day-trading.  You  should  be  wary 
of  advertisements  or  other  statements 
that  emphasize  the  potential  for  large 
profits  in  day-trading.  Day-trading  can 
also  lead  to  large  and  immediate 
financial  losses. 

Day-trading  requires  knowledge  of 
securities  markets.  Day-trading  requires 
in-depth  knowledge  of  the  securities 
markets  and  trading  techniques  and 
strategies.  In  attempting  to  profit 
through  day-trading,  you  must  compete 
with  professional,  licensed  traders 
employed  by  securities  firms.  You 
should  have  appropriate  experience 
before  engaging  in  day-trading. 

Day-trading  requires  knowledge  of  a 
firm's  operations.  You  should  be 
familiar  with  a  securities  firm's  business 
practices,  including  the  operation  of  the 
firm's  order  execution  systems  and 
procedures.  Under  certain  market 
conditions,  you  may  find  it  difficult  or 
impossible  to  liquidate  a  position 
quickly  at  a  reasonable  price.  This  can 
occur,  for  example,  when  the  market  for 
a  stock  suddenly  drops,  or  if  trading  is 
halted  due  to  recent  news  events  or 
unusual  trading  activity.  The  more 
volatile  a  stock  is,  the  greater  the 
likelihood  that  problems  may  be 
encountered  in  executing  a  transaction. 
In  addition  to  normal  market  risks,  you 
may  experience  losses  due  to  system 
failures. 

Day-trading  will  generate  substantial 
commissions,  even  if  the  per  trade  cost 
is  low.  Day-trading  involves  aggressive 
trading,  and  generally  you  will  pay 
commissions  on  each  trade.  The  total 
daily  commissions  that  you  pay  on  your 
trades  will  add  to  your  losses  or 
significantly  reduce  your  earnings.  For 
instance,  assuming  that  a  trade  costs  $16 
and  an  average  of  29  transactions  are 
conducted  per  day,  an  investor  would 
need  to  generate  an  annual  profit  of 
$111,360  just  to  cover  conunission 
expenses. 

Day-trading  on  margin  or  short 
selling  may  result  in  losses  beyond  your 
initial  investment.  When  you  day  trade 
with  funds  borrowed  from  a  firm  or 
someone  else,  you  can  lose  more  than 


the  funds  you  originally  placed  at  risk. 
A  decline  in  the  value  of  the  securities 
that  are  purchased  may  require  you  to 
provide  additional  funds  to  the  firm  to 
avoid  the  forced  sale  of  those  securities 
or  other  securities  in  your  account. 
Short  selling  as  part  of  your  day-trading 
strategy  also  may  lead  to  extraordinary 
losses,  because  you  may  have  to 
purchase  a  stock  at  a  very  high  price  in 
order  to  cover  a  short  position. 

Potential  Registration  Requirements. 
Persons  providing  investment  advice  for 
others  or  managing  securities  accounts 
for  others  may  need  to  register  as  either 
an  "'Investment  Advisor"  imder  the 
Investment  Advisors  Act  of  1940  or  as 
a  "Broker"  or  "Dealer"  under  the 
Securities  Exchange  Act  of  1934.  Such 
activities  may  also  trigger  state 
registration  requirements. 

(b)  In  lieu  of^providing  the  disclosure 
statement  specified  in  paragraph  (a),  a 
member  that  is  promoting  a  day-trading 
strategy  may  provide  to  the  customer, 
individually,  in  writing  or 
electronically,  prior  to  opening  the 
account,  and  post  on  its  Web  site,  an 
alternative  disclosure  statement, 
provided  that: 

(1)  The  alternative  disclosure 
statement  shall  be  substantially  similar 
to  the  disclosure  statement  specified  in 
paragraph  (a);  and 

(2)  The  alternative  disclosure 
statement  shall  be  filed  with  the 
Association's  Advertising  Department 
(Department)  for  review  at  least  10  days 
prior  to  use  (or  such  shorter  period  as 
the  Department  may  allow  in  particular 
circumstances)  for  approval  and,  if 
changes  are  recommended  by  the 
Association,  shall  be  withheld  from  use 
until  any  changes  specified  by  the 
Association  have  been  made  or,  if 
expressly  disapproved,  until  the 
alternative  disclosure  statement  has 
been  refiled  for,  and  has  received. 
Association  approval.  The  member  must 
provide  with  each  filing  the  anticipated 
date  of  first  use. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 
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A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 
Introduction 

Rules  2341  and  2361  were  developed 
to  provide  investors  with  additional  and 
specific  risk  disclosures  concerning 
margin  and  day-trading,  respectively. 
Rule  2341.  which  was  adopted  in  April 
2001  .^  is  designed  to  provide  investors 
with  information  concerning  the 
operation  and  risks  associated  with 
margin  trading.  NASD  Regulation 
believed  that  investors'  misconceptions 
about  margin  requirements,  particularly 
with  respect  to  maintenance  margin, 
could  cause  investors  to  underestimate 
the  risks  of  margin  trading  and  to 
misiuiderstand  the  operation  of  and 
reasons  for  margin  calls.  Accordingly, 
NASD  Regulation  adopted  Rule  2341 
requiring  members  to  deliver  to  non- 
institutional  customers  a  specified 
disclosure  statement  that  discusses  the 
operation  of  margin  accounts  and  the 
risks  associated  with  trading  on  margin. 
Each  member  is  required  to  deliver  the 
margin  disclosure  statement  to  the 
customer  prior  to  or  at  the  opening  of 
a  margin  account.  Rule  2341  also 
requires  that  the  margin  disclosure 
statement,  or  an  abbreviated  version  of 
the  statement  as  set  forth  in  the  Rule,  be 
provided  to  margin  customers  annually. 

Rule  2361,  which  was  adopted  in  July 
2000,'*  is  designed  to  provide  investors 
with  information  concerning  unique 
risks  arising  from  day-trading  activities. 
Rule  2361  requires  firms  promoting  a 
day-trading  strategy  to  provide  their 
non-institutional  customers  with  a  day- 
trading  risk  disclosure  statement  prior 
to  opening  an  account.  The  day-trading 
risk  disclosure  statement  discusses 
several  factors  that  a  customer  should 
consider  before  engaging  in  day-trading, 
including  that  the  customer  should  be 
prepared  to  lose  all  of  the  funds  that  he 
or  she  uses  for  day-trading  and  that  day- 
trading  on  margin  may  result  in  losses 
beyond  the  initial  investment. 

Both  Rules  further  permit  member 
firms  to  develop  an  alternative 
disclosure  statement  substantially 
similar  to  the  ones  provided  in  the 
Rules.  In  the  case  of  Rule  2361,  the 
alternate  day-trading  risk  disclosure 
statement  must  be  filed  with,  and 
approved  by,  NASD  Regulation's 
Advertising  Department. 


Posting  of  Disclosure  Statements  on 
Web  Sites 

While  Rules  2341  and  2361  currently 
require  that  the  disclosure  statements  be 
delivered  individually  to  each  covered 
customer,  either  in  writing  or 
electronically,  the  Rules  do  not  require 
firms  to  post  the  statements  on  their 
Web  sites.  Rather,  in  developing  Rules 
2341  and  2361.  NASD  Regulation 
focused  on  ensuring  that  each 
individual  investor  received  the 
required  risk  disclosure  statements. 
NASD  Regulation  believed  that 
mandating  specific  delivery  of  the  risk 
disclosure  statements  would  be  the  most 
effective  means  of  ensuring  that 
customers  received  the  required 
disclosures. 

In  2001,  following  the  adoption  of 
Rule  2341  and  Rule  2361,  the  General 
Accounting  Office  ("GAO")  issued  a 
report  that  discusses,  among  other 
things,  actions  taken  by  seciuities 
industry  regulators  to  address  on-line 
trading  issues.^  The  2001  GAO  Report 
recognized  that  Rules  2341  and  2361 
require  broker/dealers  to  furnish 
investors  with  certain  key  investor 
protection  disclosures.  It  also  noted  that 
the  margin  disclosure  statement 
required  under  Rule  2341  provides 
substantial  information  that  is  very 
helpful  to  investors  to  understand  the 
risks  of  trading  on  margin.  The  GAO 
expressed  concern,  however,  that  while 
customers  covered  by  Rules  2341  and 
2361  were  receiving  the  margin  and 
day-trading  risk  disclosure  statements, 
additional  benefits  could  be  achieved  if 
the  disclosures  also  were  provided  on- 
line, noting  that  many  investors  who 
trade  on-line  may  prefer  to  review 
information  in  that  medium  and  that  a 
Web  site  posing  also  would  make  the 
information  available  to  other  on-line 
investors  who  are  thinking  about 
engaging  in  the  activities  covered  by  the 
disclosure  statements.  In  this  regard,  the 
2001  GAO  Report  recommended  that 
the  SEC  take  steps  to  ensure  broker/ 
dealers  disclose  additional  information 
on  their  Web  sites  regarding,  among 
other  things,  margin  requirements  and 
trading  risks." 


>  See  Securities  Exchange  Act  Release  No.  44223 
(April  26.  2001).  66  FR  22274  (May  3,  2001). 

*  See  Securities  Exchange  Act  Release  No.  43021 
(July  10.  2000).  65  FR  44408  ()uly  17,  2000). 


*  See  On-Une  Trading.  Investor  Protections  Have 
Improved  but  Continued  Attention  is  Needed. 
Report  to  Congressional  Requesters.  GAO,  01-858 
(July  2001)  (the  •2001  GAO  Report").  The  2001 
GAO  Report  is  a  follow-up  to  a  GAO  report  issued 
in  2000  [OnLint  Trading.  Better  Investor  Protection 
Information  Needed  on  Brokers'  Web  Sites.  Report 
to  Congressional  Requesters,  GAO,  General 
Government  Division,  00-43  (May  2000)  (the  "2000 
GAO  Report"))  that  examined  how  on-line  broker/ 
dealers  addressed  investor  protection  issues. 

"Similarly,  noting  that  the  SEC  has  determined 
from  customer  complaints  it  has  received  that  many 
investors  who  traded  on-line  did  not  understand 
margin  requirements  and  may  not  understand  the 


While  many  firms  currently  post  the 
margin  and  day-trading  risk  disclosiue 
statements  on  their  Web  sites  on  a 
voluntary  basis,  NASD  Regulation 
believes  that  the  investing  public  could 
further  benefit  from  the  information 
contained  in  the  statements  if  additional 
on-line  and  day-trading  firms  were  to 
post  them  on  their  Web  sites. 
Accordingly,  NASD  Regulation  is 
proposing  this  rule  change  which  will 
address  the  GAO's  recommendations 
and  enable  a  broader  array  of  persons  to 
review  the  information  regarding  margin 
requirements  and  day-trading  risks 
contained  in  the  mandated  disclosure 
statements. 

Consistent  with  the  general 
recommendations  raised  in  the  GAO 
Reports,  the  proposed  rule  change 
would  amend:  (1)  Rule  2341  to  require 
member  firms  that  permit  customers  to 
open  accounts  on-line  or  to  engage  in 
transactions  in  securities  on-line  to  post 
the  margin  disclosure  statement  on  their 
Web  sites:  and  (2)  Rule  2361  to  require 
member  firms  that  promote  a  day- 
trading  strategy,  directly  or  indirectly,  to 
post  the  day-trading  risk  disclosure 
statement  on  their  Web  sites.  The  firms 
would  be  required  to  post  the 
statements  specified  in  Rules  2341  or 
2361,  as  applicable,  or  the  alternate 
statements  permitted  by  the  Rules. 
Under  the  proposal,  the  disclosure 
statements  must  be  displayed  on  the 
Web  site  in  a  "clear  and  conspicuous 
manner,"  or  in  a  clearly  identified 
location  that  is  readily  accessible  to 
investors.  While  compliance  with  the 
"clear  and  conspicuous"  standard 
would  be  based  on  the  facts  and 
circumstances  surrounding  each 
member's  Web  site,  NASD  Regulation's 
primary  concern  is  that  firms  not  post 
the  disclosiu^  statements  in  a  remote 
place  on  their  Web  sites,  where 
investors  or  potential  investors  would 
be  unlikely  to  locate  them. 

Importantly,  the  proposed  rule  change 
does  not  affect  a  member  firm's  existing 
requirements  imder  Rules  2341  and 
2361  to  deliver  individually  to  each 
customer  covered  by  the  Rules,  either  in 
writing  or  electronically,  the  disclosure 
statements  mandated  under  the  Rules. 
In  addition,  while  NASD  Regulation  is 
not  at  this  time  proposing  to  require  on- 
line firms  that  dt)  not  promote  a  day- 
trading  strategy  as  defined  in  Rule  2361 
to  post  the  day-trading  risk  disclosure 
statement  in  addition  to  the  margin 
disclosure  statement  on  their  Web  sites, 
NASD  Regidation  encourages  all  on-line 


risks  they  are  taking  or  the  rules  and  procedures  for 
trading,  the  2000  GAO  Report  also  recommended 
that  the  SEC  ensure  that  broker/dealers  with  on-line 
trading  systems  include  certain  investor  protection 
information  on  their  Web  sites. 
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firms  to  do  so.  NASD  Regulation 
believes  that  on-line  traders  may  benefit 
from  the  information  provided  in  the 
day-trading  risk  disclosvue  statement 
regardless  of  whether  the  on-line  firm 
whose  Web  site  the  trader  is  visiting  or 
using  promotes  a  day-trading  strategy. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,  which  requires,  among  other 
things,  that  the  Association's  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  the  proposed 
rule  change  requiring  certain  member 
firms  to  post  the  margin  disclosure  and 
day-trading  risk  disclosure  statements 
on  their  Web  sites  will  help  protect 
investors  and  the  public  interest  in  a 
trading  environment  where  increasing 
numbers  of  investors  are  trading  on-line 
or  accessing  broker/dealers  through  Web 
sites. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will- result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Coniments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
filed  by  the  Association  as  a  "non- 
controversial"  rule  change  under 
Section  19(b)(3)(A)  of  the  Act,''  and  Rule 
19b-4{f)(6)  thereunder.^  Because  the 
foregoing  proposed  rule  change:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  after  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  provided  that  NASD  Regulation 
has  given  the  Commission  written 
notice  of  its  intent  to  file  the  proposed 


rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing  of  the 
proposed  rule  change,  or  such  shorter 
time  as  designated  by  the  Commission, 
the  proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act » thereunder.  1° 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6) "  requires  that  a  self- 
regulatory  organization  give  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change,  along 
with  a  brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
the  proposed  rule  change.  However, 
Rule  19b-4(f)(6)(iii)  12  permits  the 
Commission  to  designate  a  shorter  time. 
NASD  Regulation  seeks  to  have  the  five- 
business-day  pre-filing  requirement 
waived  with  respect  to  the  proposed 
rule  change.  The  Commission  has 
determined  to  waive  the  five-business- 
day  pre-filing  requirement.  The 
Conunission  notes  that  NASD  proposes 
to  make  the  proposed  rule  change 
operative  on  July  1,  2002. 

At  any  time  within  60  days  of  this 
fifing,  the  Commission  may  summarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
piuposes  of  the  Act. 

IV.  Solicitation  of  Comments 

.  Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  vmtten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 


SR-NASD-2002-69  and  should  be 
submitted  by  July  18.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc.  02-16257  Filed  6-26-02;  8:45  am] 
BtUMG  CODE  SOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46096;  RIa  No.  SR-PCX- 
2001-17] 

Self-Regulatory  Organizations;  Nolloa 
of  Rling  of  Proposad  Rula  Change  and 
AnMndmant  No.  1  Tharato  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Auto-Ex  Prioa  Improvamant  Incantlva 
for  Market  Makers 

June  20.  2002.  j^ 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January 
16,  2002,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  May  3, 
2002,  the  Exchange  filed  Amendment 
No.  1  to  the  proposed  rule  change.^  On 
June  14,  2002,  the  Exchange  filed 
Amendment  No.  2  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  soUcit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  a  rule  change  that 
is  intended  to  encoiuage  competition 
among  Market  Makers  for  trades  on  its 
automatic  execution  system  for  options 
("Auto-Ex")  by  rewarding  individual 


M5  U.S.C.  78s(b)(3)(A). 
•17CFR240.19b-4(f)(6). 


9  15  U.S.C.  78(b)(3HA). 
'0 17  CFR  240.19b-4(f)(6). 
"17CFR240.19b-4(f)(6). 
"  17  CFR  240.19b-4(0(6l(iii). 


•M7  CFR  200.30-3(8)(12). 

•  15  U.S.C.  78s(bHl). 
2  17CFR240.19b-4. 

'  See  letter  from  Cindy  L.  Sink.  Senior  Attorney. 
Regulatory  Policy.  PCX,  to  Deborah  L.  FU-nn. 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  May  2,  2002 
("Amendment  No.  1").  Amendment  No.  1  replaced 
in  its  entirety  the  proposed  rule  text  and  the 
Exchange's  statement  regarding  the  proposed  rule 
change. 

*  See  letter  from  Michael  D.  Pierson,  Vice 
President,  Regulator,-  Policy.  PCX,  to  Steven  G. 
fohnston.  Special  Counsel,  Division.  Commission, 
datedjune  13.  2002  ( "Ajnendment  No.  2"). 
Amendment  No.  2  deleted  language  from  Rule 
6.87(k)(2)(c)(ii)  and  Commentary  .04  to  Rule  6.87  to 
reflect  changes  to  PCX's  Rules  approved  by  the 
Commission. 


43368 


Federal  Register / Vol.  67,  No.  124 /Thursday.  June  27,  2002 /Notices 


Market  Makers  who  improve  the 
disseminated  market. 

The  text  of  the  proposed  rule  change 
is  set  forth  below.  New  text  is  italicized. 
Rule  6.87 


(k) 

***** 

(2)  Auto-Ex  Price  Improvement 
Incentive  Program 

(A)  A  Market  Maker  who  improves  the 
disseminated  quote  will  be  given 
Priority  Status  on  the  Auto-Ex  System  as 
provided  below. 

(i)  To  receive  priority,  a  Market  Maker 
must  improve  the  disseminated  market 
by  inputting  the  improved  quote  into  a 
Market  Maker  Hand  Held  Terminal  and 
simultaneously  by  vocalizing  the 
improved  bid  or  offer.  The  improved 
market  will  be  disseminated  via  the 
Options  Price  Reporting  Authority 
("OPRA"). 

(ii)  The  improved  quote  must  be  in  a 
size  that  is  at  least  the  lesser  of  ten 
contracts  or  the  disseminated  size. 

(Hi)  The  Market  Maker  who  improved 
the  disseminated  market  must  remain  in 
the  crowd  and  will  be  responsible  for 
filling  orders  in  the  crowd  until  that 
Market  Maker  no  longer  has  priority. 

(iv)  If  orders  are  re-routed  to  Floor 
Broker  Hand-Held  Terminals  for 
execution  pursuant  to  Commentary  .07. 
Floor  Brokers  will  identify  the  improved 
quote  by  an  alert  in  the  system  and  will 
use  their  best  efforts  to  assure  that 
Market  Makers  with  Priority  Status 
receive  allocations  of  contracts  as 
provided  in  subsection  (E),  below. 

(B)  The  Market  Maker's  priority  for 
both  automatic  and  manual  executions 
will  continue  until  one  of  the  following 
occurs: 

(i)  the  Market  Maker's  commitment 
size  is  filled; 

(ii)  the  Market  Maker's  better  price  is 
improved;  or 

(Hi)  the  Market  Maker  removes  the  bid 
or  offer  that  improved  the  disseminated 
quote. 

(C)  The  following  provisions  apply  if 
the  improved  quote  is  matched: 

(i)  Market  Makers  who  match  the 
improved  quote  immediately  (i.e., 
within  one  second)  will  be  deemed  to 
have  Priority  Status  and  will  be 
allocated  contracts  as  provided  in 
subsection  (E),  below. 

(ii)  Market  Makers  who  match  the 
improved  market,  but  who  do  not  match 
it  immediately,  will  not  be  given  Priority 
Status. 

(Hi)  An  incomiirg  order  in  a  size 
greater  than  the  size  of  the  moHcet 
improvement,  including  any  matching 
quotes,  will  receive  split  price  execution. 


(iv)  If  the  LMM  matches  the  improved 
quote  via  Auto-Quote  or  QTX  after  one 
second,  then  inbound  orders  will  be 
assigned  pursuant  to  Rule  6.87(k)(l).  but 
only  after  Market  Makers  with  Priority 
Status  have  first  been  satisfied. 

(D)  The  following  provisions  apply  if 
the  improved  quote  is  further  improved: 

(i)  If  the  improved  quote  is  improved 
by  Auto-Quote  or  QTX.  then  inbound 
orders  will  be  assigned  pursuant  to  Rule 
6.87(k)(l). 

(ii)  If  a  Market  Maker  improves  the 
improved  quote,  the  Market  Maker  who 
subsequently  improved  the  quote  will  be 
given  Priority  Status. 

(E)  Order  Allocation  Process: 

(i)  A  Market  Maker  with  Priority 
Status  who  quotes  alone  at  the  best 
price  will  be  allocated  100%  of  the 
incoming  orders  up  to  the  size  of  the 
Market  Maker's  quote. 

(ii)  If  more  than  one  Market  Maker 
improves  the  quote,  then  such  Market 
Makers  will  be  allocated  contracts  as 
follows: 

(a)  Market  Makers  with  Priority  Status 
will  be  on  parity  and  will  be  allocated 
40%  of  the  next  incoming  order  or 
orders  on  an  equal  distribution  basis,  up 
to  their  quoted  sizes.  The  40% 
allocation  will  be  effected  only  after  all 
public  customer  orders  at  the  same 
price  have  first  been  executed.  Orders 
will  continue  to  be  allocated  in  this 
marmer  until  the  total  number  of 
contracts  allocated  pursuant  to  this 
subsection  equals  or  exceeds  20 
contracts,  at  which  time  Priority  Status 
will  no  longer  apply.  For  example. 
Priority  Status  will  no  longer  apply  once 
a  Market  Maker  has  been  allocated  40 
contracts  based  on  an  allocation  of  40% 
of  a  single  100-contract  order,  pursuant 
to  this  subsection.  Likewise.  Priority 
Status  will  no  longer  apply  once  a 
Market  Maker  has  been  allocated  a  total 
of  24  contracts  based  on  three 
subsequent  allocations  of  8  contracts, 
each  of  which  are  based  on  allocations 
of  40%  of  20  contracts. 

(b)  All  other  outstanding  bids  and 
offers  at  the  improved  price,  as  well  as 
any  bids  and  offers  representing  the 
remaining  sizes  of  Market  Maker  quotes 
with  Priority  Status,  will  then  receive 
allocations  on  a  size  pro  rata  basis. 

(c)  LMMs  quoting  at  the  improved 
price  will  be  eligible  to  receive 
guaranteed  participation  in  connection 
with  allocations  made  pursuant  to 
subsection  (b),  above,  but  not  for 
allocations  made  pursuant  to  subsection 
(a),  above. 


(3)  Interim  Price  Improvement  Incentive 
Program 

(A)  A  Market  Maker  who  improves  the 
disseminated  quote  will  receive  Priority 
Status  as  provided  below. 

(i)  To  receive  Priority  Status,  a  Market 
Maker  must  improve  the  disseminated 
quote  via  open  outcry  by  a  size  that  is 
at  least  the  lesser  often  contracts  or  the 
disseminated  size. 

(ii)  The  improved  quote  will  be  keyed 
into  POETS  by  the  Order  Book  Official 
("OBO')  and  will  be  disseminated  via 
OPRA. 

(Hi)  When  a  Market  Maker  improves 
the  quote  in  a  particular  series,  orders 
in  that  series  will  be  routed  to  Floor 
Broker  Hand  Held  Terminals  for 
execution.  However,  if  the  LMM  has  set 
Auto-Ex  to  execute  incoming  orders  at 
the  NBBO  pursuant  to  Rule  6.87(i),  and 
a  Market  Maker  has  improved  the  PCX 
BBO  but  not  the  NBBO,  then  incoming 
orders  may  be  executed  automatically  at 
the  NBBO  pursuant  to  Rule  6.87(k)(l).  If 
incoming  orders  are  not  automatically 
executed  at  the  NBBO  in  such 
circumstances  (e.g..  because  they  exceed 
a  size  parameter),  then  they  will  be  re- 
routed to  a  Floor  Broker  Hand-Held 
Terminal  for  execution.  When  that 
occurs,  the  Market  Maker  who  improved 
the  PCX  BBO  (but  not  the  NBBO)  will 
have  Priority  Status  at  the  PCX  BBO 
price.  If  the  PCX  BBO  becomes  the 
NBBO,  that  Market  Maker  will  have 
Priority  Status. 

(iv)  Floor  Brokers  will  identify  the 
improved  quote  by  an  alert  in  the 
system  and  must  use  their  best  efforts  to 
identify  the  Market  Makers  with  Priority 
Status  and  assure  that  such  Market 
Makers  receive  allocations  of  contracts 
as  provided  in  this  subsection  (E), 
below. 

(v)  The  Market  Maker  who  improved 
the  disseminated  market  must  remain  in 
the  trading  crowd  and  will  be 
responsible  for  filling  orders  in  the 
crowd  until  that  Market  Maker  no  longer 
has  priority. 

(B)  The  Market  Maker's  Priority  Status 
will  continue  until  one  of  the  following 
occurs: 

(i)  the  Market  Maker's  commitment 
size  is  filled; 

(ii)  the  Market  Maker'$  better  price  is 
improved;  or 

liH)  the  Market  Maker  removes  the  bid 
or  offer  that  improved  the  disseminated 
quote; 

(C)  The  following  provisions  apply  if 
the  improved  auote  is  matched: 

(i)  Market  Makers  who  match  the 
improved  quote  immediately  (i.e., 
within  one  second)  will  be  deemed  to 
have  Priority  Status  and  will  be 
allocated  contracts  as  provided  in 
subsection  (E)  below. 
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(ii)  Market  Makers  who  match  the 
improved  market,  but  who  do  not  match 
it  immediately,  will  not  be  given  Priority 

Status. 

(Hi)  An  incoming  order  in  a  size 
greater  than  the  size  of  the  market 
improvement,  including  any  matching 
quotes,  will  receive  split  price  execution 
in  the  trading  crowd. 

(iv)  If  the  LMM  matches  the  improved 
quote  via  Auto-Quote  or  QTX  after  one 
second,  then  inbound  orders  will  be 
assigned  pursuant  to  6.87(k)(l),  but  only 
after  Market  Makers  with  Priority  Status 
have  first  been  satisfied. 

(D)  The  following  provisions  apply  if 
the  improved  quote  is  further  improved: 

(i)  If  a  Market  Maker  improves  the 
improved  quote,  the  Market  Maker  who 
subsequently  improved  the  quote  will  be 
given  Priority  Status. 

(ii)  If  the  improved  quote  is  improved 
by  Auto-Quote  or  QTX,  then  inbound 
orders  will  be  assigned  pursuant  to 
6.87(k)(l). 

(E)  Order  Allocation  Process 

(i)  A  Market  Maker  with  Priority 
Status  who  quotes  alone  at  the  best 
price  will  be  allocated  100%  of  the 
incoming  orders  up  to  the  size  of  that 
Market  Maker's  quote. 

(ii)  If  more  than  one  Market  Maker 
improves  the  quote,  then  such  Market 
Makers  will  be  allocated  contracts  as 
follows: 

(a)  Market  Makers  with  Priority  Status 
will  be  on  parity  and  will  be  allocated 
40%  of  the  next  incoming  order  or 
orders  on  an  equal  distribution  basis,  up 
to  their  quoted  sizes.  The  40% 
allocaiion  will  be  effected  only  after  all 
public  customer  orders  at  the  same 
price  have  first  been  executed.  Orders 
will  continue  to  be  allocated  in  this 
manner  untU  the  total  number  of 
contracts  allocated  pursuant  to  this 
subsection  equals  or  exc^ds  20 
contracts,  at  which  time  Priority  Status 
will  no  longer  apply.  For  example. 
Priority  Status  will  no  longer  apply  once 
a  Marker  Maker  has  been  allocated  40 
contracts  based  on  an  allocation  of  40% 
of  a  single  100-contract  order,  pursuant 
to  this  subsection.  Likewise,  Priority 
Status  will  no  longer  apply  once  a 
Market  Maker  has  been  allocated  a  total 
of  24  contracts  based  on  three 
subsequent  allocations  of  8  contracts, 
each  of  which  are  based  on  allocations 
of  40%  of  20  contracts. 

(b)  All  other  outstanding  bids  and 
offers  at  the  improved  price,  as  well  as 
any  bids  and  offers  representing  the 
remaining  sizes  of  Market  Maker  quotes 
with  Priority  Status,  will  then  receive 
allocations  on  a  size  pro  rata  basis. 

(c)  LMMs  quoting  at  the  improved 
price  will  be  eligible  to  receive 
guaranteed  participation  in  connection 


with  allocations  made  pursuant  to 
subsection  (b).  above,  but  not  for 
allocations  made  pursuant  to  subsection 
(a),  above. 

Commentary 

*        *        *        *        * 

.02    For  purposes  of  Rules  6.87(k)(2) 
and  6.87(k)(3).  references  to  Market 
Makers  include  Lead  Market  Makers. 
.03    Rules  6.87(k)(2)  and  6.87(k)(3) 
apply  to  all  classes  and  series  of  option 
contracts  traded  on  the  Exchange. 

.04    The  Auto-Ex  guaranteea  size  is 
the  size  the  LMM  has  guaranteed  to  the 
Options  Allocation  Committee. 

.05    Split  price  execution  refers  to  an 
execution  of  a  trade  where  some  of  the 
contracts  in  the  order  will  receive  an 
execution  at  the  best  available  price, 
and  the  remainder  of  the  contracts  in 
the  order  will  be  executed  at  the  next 
best  available  price.  Under  Rule 
6.87(k)(2),  an  incoming  order  will  be 
filled  at  the  improved  price  until  the 
improved  quote  and  quotes  matching 
the  improved  quote  have  been  satisfied. 
The  balance  of  the  incoming  order  will 
be  executed  at  the  next  best  price.  In  the 
interim  program,  the  balance  of  the 
order  will  Ix  executed  in  the  trading 
crowd.  In  the  permanent  program,  split 
price  execution  will  be  automated. 

.06    Rule  6.87(k)(3).  the  Interim  Price 
Improvement  Incentive  Program,  will 
become  operative  on  or  before  July  15. 
2002  and  will  continue  to  apply  until 
Rule  6.87(k)(2)  becomes  operative.  Rule 
6.87(k)(2)  will  be  rolled  out  gradually 
until  such  time  that  it  is  implemented 
floor  wide.  The  PCX  estimates  that  Rule 
6.87(k)(2)  will  conmience  operation  in 
December  2002  and  will  become 
completely  operative  by  the  third 
quarter  of  2003.  At  that  time.  Rule 
6.87(k)(2)  will  supercede  Rule  6.87(k)(3). 
.07    POETS  re-routes  orders  to  Floor- 
Broker  Hand-Held  terminals  if:  (i)  the 
inbound  order  exceeds  the  established 
size  parameter  for  automatic  execution: 
(ii)  the  order  is  for  the  account  of  a 
broker-dealer  and  the  Exchange  has  not 
designated  broker-dealer  orders  as 
eligible  for  automatic  execution  in  the 
issue;  (Hi)  the  Auto-Ex  system  has  been 
suspended  pursuant  to  Rule  6.87(i);  (iv) 
the  NBBO  is  crossed  or  locked  and  the 
Auto-Ex  system  has  been  set  to  re-route 
orders  pursuant  to  Rule  6.87(j);  or  (v) 
the  order  would  otherwise  receive  an 
execution  at  a  price  that  is  inferior  to 
the  NBBO. 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  exeunined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  sununaries. 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such  . 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Background.  The  proposed  rule 
change  is  intended  to  substantially 
enhance  incentives  for  PCX  Market 
Makers  to  quote  competitively  and 
substantially  reduce  disincentives  for 
market  participants  to  act 
competitively.^  Ciurently.  changes  to 
the  PCX's  disseminated  quote  are 
effected  either  by  Auto-Quote,  by  the 
proprietary  quote  feed  ("QTX")  of  an 
Lead  Market  Maker  ("LLM").  or  by 
manual  input.  First,  in  Pacific  Options 
Exchange  Trading  System  ("POETS  ") » 
or  QTX  processing,  Auto-Quote 
parameters  are  established  and 
maintained  by  the  LMM.  As  the  price  of 
the  underlying  security  changes,  the 
system  recalculates  the  bid/ask  prices  of 
each  option  series.  This  recalculated 
bid/ask  price  establishes  the  published 
price  for  inbound  orders  and  defines  the 
execution  price  for  trades  effected 
through  the  automatic  execution  system. 


=  The  PCX's  settlement  with  the  Commission 
requires  the  PCX.  among  other  things,  to  adopt  rules 
concerning  its  automated  quotation  and  execution 
systems  which  substantially  enhance  incentives  to 
quote  competitively  and  substantially  reduce 
disincentives  for  market  participants  to  act 
competitivelv.  Sep  Securities  Exchange  Act  Release 
No.  43268  (September  11.  20001.  Administrative 
Proceeding  File  No.  3-10282.  The  Exchange  notes 
that  the  Cx)mmission  previously  has  approved  a 
PCX  rule  change  proposal  that  the  Exchange 
believes  serves  to  encourage  its  Market  Makers  to 
quote  more  competitively  and  to  be  rewarded  with 
trades  executed  on  Auto-Ex.  St^  Securities 
Exchange  Act  Release  No.  44847  (September  25. 
2001).  66  FR  50237  (October  2.  2001)  (File  No.  SR 
-PCX-2001-05)  (.Accelerated  approval  of  proposal 
to  assign  orders  to  Market  Makers  who  are  logged- 
on  Auto-Ex.  based  on  the  percentage  of  their  in- 
person  agency  contracts  traded  in  a  })articular 
issue).  Pursuant  to  the  approved  rule  change.  Auto- 
Ex  orders  are  assigned  to  Market  Makers  according 
to  the  number  of  in-person  agency  contracts  they 
have  traded  (excluding  Auto-Ex  contracts  traded)  in 
a  particular  issue  compared  to  all  of  the  Market 
Maker  in-person  contracts  (excluding  Auto-Ex 
contracts)  during  a  re\iew  period.  The  review 
period  is  determined  by  the  Options  Floor  Trading 
Committee  and  may  be  no  longer  than  two  weeks. 

"  POETS  is  the  Exchanges  automated  trading 
system  comprised  of  an  options  order  routing 
system,  an  automatic  execution  system  ("Auto-Ex'"), 
an  on-line  limit  order  book  system  and  an 
automatic  market  quote  update  system  ("Auto- 
Quote"). 


43370 


Federal  Register /Vol.  67,  No.  124 /Thursday,  June  27,  2002 /Notices 


Second,  the  bid  and  ask  prices  for 
options  of  a  particular  series  may  also 
be  changed  manually  by  an  exchange  or 
LMM  employee,  who  enters  new  quotes 
of  floor  members  that  are  vocalized  in 
the  trading  crowd  by  public  outcry. 

Currently,  inbound  electronic  orders 
that  are  executed  on  Auto-Ex  are 
assigned  to  the  Market  Makers  who  are 
logged  on  to  Auto-Ex  by  rotation.^  The 
number  of  contracts  assigned  to  Market 
Makers  on  Auto-Ex  is  based  upon  the 
number  of  their  in-person  agency 
contracts  traded  in  an  issue  (excluding 
Auto-Ex  contracts  traded)  compared  to 
all  of  the  Market  Maker  in-person 
agency  contracts  traded  in  the  issue 
(excluding  Auto-Ex  contracts  traded) 
during  a  review  period." 

Auto-Ex  Price  Improvement  Incentive 
Progmm.  The  proposed  rule  change 
provides  an  incentive  for  Market 
Makers  ^  to  improve  the  disseminated 
prices  on  the  PCX  by  assigning  priority 
on  Auto-Ex  to  the  Market  Maker  who 
improved  the  disseminated  quote.^°  A 
Market  Maker  who  improves  the 
disseminated  quote  would  be  given 
Priority  Status  on  the  Auto-Ex  System  as 
follows. 

To  receive  priority,  a  Market  Maker 
would  be  required  to  improve  the 
disseminated  market  by  inputting  the 
improved  quote  into  a  Market  Maimer 
Hand  Held  Terminal  and 
simultaneously  by  vocalizing  the 
improved  bid  or  offer.  The  improved 
market  would  be  disseminated  via  the 
Options  Price  Reporting  Authority 
("OPRA").  The  improved  quote  would 
be  required  to  be  in  a  size  that  is  at  least 
the  lesser  of  ten  contracts  or  the 
disseminated  size.'^  The  Market  Maker 


'  PCX  Rule  6.87(k)(1)  governs  the  rotational 
usignment  of  Auto-Ex  orders.  See  supra  note  5. 

■  See  supra  note  5. 

"For  purposes  of  this  proposal,  references  to 
Market  Makers  include  Lead  Market  Makers.  See 
proposed  Commentary  .02. 

■"The  proposed  rule  changes  set  forth  in  this 
filing  cover  all  classes  and  series  of  option  contracts 
traded  on  the  Exchange.  See  proposed  Commentary 
.03. 

>'  Under  PCX  Rule  6.86(c)(1)(A).  the  Exchange 
may,  under  certain  circumstances,  disseminate  a 
size  less  than  the  guaranteed  size  (the  guaranteed 
size  is  the  minimum  firm  quote  size  for  which  the 
LLM  has,  during  the  allocation  process,  pledged  to 
make  markets).  See  Securities  Exchange  Act  Release 
No.  46029.  lune  4.  2002  (Federal  Register 
publication  pending).  Assume,  for  example,  that  the 
LLM  is  disseminating  a  market  of  2  bid,  2.20  asked, 
in  a  particular  option  series  for  which  the 
guaranteed  size  is  twenty  contracts.  Then  assume 
that  a  customer  order  to  buy  one  contract  for  2.10 
is  entered  on  the  Exchange,  making  the  new  best 
bid  and  offer  on  the  Exchange  2.10  bid,  2.20  asked. 
In  this  situation,  the  Exchange  disseminates  the  true 
size  of  the  customer  order  for  one  contract.  Under 
the  instant  proposed  rule  change,  under  the 
circumstances  above,  one  contract  would  become 
the  minimum  amount  by  which  a  Market  Maker 
could  improve  the  disseminated  quote.  Telephone 


who  improved  the  disseminated  market 
would  be  required  to  remain  in  the 
crowd  and  would  be  responsible  for 
filling  orders  in  the  crowd  until  that 
Market  Maker  no  longer  has  priority. 

If  orders  are  re-routed  to  Floor  Broker 
Hand-Held  Terminals  for  execution,^^ 
Floor  Brokers  would  identify  the 
improved  quote  by  an  alert  in  the 
system  and  would  use  their  best  efforts 
to  assure  that  Market  Makers  with 
Priority  Status  receive  allocations  of 
contracts  as  provided  in  proposed  PCX 
Rule  6.87(k)(2)(E),  setting  forth  the  order 
allocation  process. 

The  Market  Maker's  priority  for  both 
automatic  and  manual  executions 
would  continue  until  one  of  the 
following  occius:  the  Market  Maker's 
commitment  size  is  filled;  the  Market 
Maker's  better  price  is  improved;  or  the 
Market  Maker  removes  the  bid  or  offer 
that  improved  the  disseminated  quote. 
,  The  follow'ing  provisions  would  apply 
if  the  improved  quote  is  matched: 
Market  Makers  who  match  the  improved 
quote  immediately  (i.e.,  within  one 
second)  would  be  deemed  to  have 
Priority  Status  and  would  be  allocated 
contracts  as  provided  in  proposed  PCX 
Rule  6.87(k)(2)(E).  Market  Makers  who 
match  the  improved  market,  but  who  do 
not  match  it  immediately,  would  not  be 
given  Priority  Status.  An  incoming  order 
in  a  size  greater  than  the  size  of  the 
market  improvement,  including  any 
matching  quotes,  would  receive  split 
price  execution. '3  If  the  LMM  matches 
the  improved  quote  via  Auto-Quote  or 


conversation  between  Michael  D.  Pierson,  Vice 
President.  PCX,  and  Steven  G.  Johnston,  Special 
Counsel,  Division,  Commission,  on  June  6,  2002. 

>^  As  noted  in  proposed  Commentary  .07,  POETS 
will  re-route  orders  to  Floor-Broker  Hand-Held 
terminals  if:  (i)  the  inbound  order  exceeds  the 
established  size  parameter  for  automatic  execution; 
(ii)  the  order  is  for  the  account  of  a  broker-dealer 
and  the  Exchange  has  not  designated  broker-dealer 
orders  as  eligible  for  automatic  execution  in  the 
issue:  (iii)  the  Auto-Ex  system  has  been  suspended 
pursuant  to  PCX  Rule  6.87(i),  which  permits  the 
Options  Floor  Trading  Committee  to  designate 
orders  in  certain  option  issues  for  default  manual 
representation  in  the  trading  crowd  if  an  order 
would  be  executed  at  a  price  more  than  one  trading 
increment  away  from  the  PCX  market:  (iv)  the 
NBBO  is  crossed  or  locked  and  the  Auto-Ex  system 
has  been  set  to  re-route  orders  pursuant  to  PCX  Rule 
6.87(j):  or  (v)  the  order  would  otherwise  receive  an 
execution  at  a  price  that  is  inferior  to  the  NBBO. 

'^  Split  price  execution  refers  to  an  execution  of 
a  trade  where  some  of  the  contracts  in  the  order  will 
receive  an  execution  at  the  best  available  price,  and 
the  remainder  of  the  contracts  in  the  order  will  be 
executed  at  the  next  best  available  price.  Under 
Proposed  PCX  Rule  6.87(k)(2),  an  incoming  order 
would  be  filled  at  the  improved  price  until  the 
improved  quote  and  quotes  matching  the  improved 
quote  have  been  satisfied.  The  balance  of  the 
incoming  order  would  be  executed  at  the  next  best 
price.  In  the  interim  program,  the  balance  of  the 
order  would  be  executed  in  the  trading  crowd.  In 
the  permanent  program,  split  price  execution  would 
be  automated. 


QTX  after  one  second,  then  inbound 
orders  would  be  assigned  pursuant  to 
PCX  Rule  6.87(k)(l)."«  but  only  after 
Market  Makers  with  Priority  Status  have 
first  been  satisfied. ^^ 

The  following  provisions  would  apply 
if  the  improved  quote  is  further 
improved:  If  the  improved  quote  is 
improved  by  Auto-Quote  or  QTX.  then 
inbound  orders  would  be  assigned 
pursuant  to  PCX  Rule  6.87(k)(l).ie  If  a 
Market  Maker  improves  the  improved 
quote,  the  Market  Maker  who 
subsequently  improved  the  quote  would 
be  given  Priority  Status. 

Order  Allocation  Process.  Proposed 
PCX  Rule  6,87(k)(2)(E)  provides  that  a 
Market  Maker  with  Priority  Status  who 
quotes  alone  at  the  best  price  would  be 
allocated  100%  of  the  incoming  orders 
up  to  the  size  of  the  Market  Maker's 
quote.  However,  if  more  than  one 
Market  Maker  improves  the  quote,  then 
such  Market  Makers  would  be  allocated 
contracts  as  follows:  First,  under 
subsection  (E)(ii)(a)  to  proposed  PCX 
Rule  6.87(k)(2),  Market  Makers  with 
Priority  Status  would  be  on  parity  and 
would  be  allocated  40%  of  the  next 
incoming  order  or  orders  on  an  equal 
distribution  basis,  up  to  their  quoted 
sizes.  The  40%  allocation  would  be 
effected  only  after  all  public  customer 
orders  at  the  same  price  have  first  been 
executed.  Orders  would  continue  to  be 
allocated  in  this  manner  until  the  total 
number  of  contracts  allocated  pursuant 
to  this  subsection  equals  or  exceeds  20 
contracts,  at  which  time  Priority  Status 
would  no  longer  apply.  ^ ' 


'<  See  supra  note  7.  An  exception  would  be  made 
in  the  case  where  incoming  orders  would  be 
assigned  to  Floor-Broker  Hand-Held  Terminals 
pursuant  to  proposed  Commentary  .07  [See  supra 
note  12).  In  that  situation.  Market  Makers  with 
Priority  Status  would  retain  priority  at  the 
improved  price  until  filled,  but  additional  incoming 
orders  would  be  allocated  to  crowd  members 
consistent  with  current  PCX  rules,  including  rules 
governing  open  outcry  trading.  Telephone 
conversation  between  Michael  D.  Pierson,  Vice 
President,  PCX,  and  Steven  G.  Johnston,  Special 
Counsel,  Division.  Commission,  on  May  9,  2002. 

"  If  the  LMM  matches  the  improved  quote  via 
Aulo-Quote  or  QTX  within  one  second,  then  no 
Market  Makers  would  have  priority  status  and 
inbound  orders  would  be  assigned  pursuant  to  PCX 
Rule  6.87[k)(1).  Telephone  conversation  among 
Michael  D.  Pierson,  Vice  President,  and  Cindy  L. 
Sink.  Senior  Attorney,  Regulatory  Policy,  PCX:  and 
Elizabeth  K.  King,  Associate  Director,  Division. 
Commission,  and  Steven  G.  Johnston.  Special 
Counsel,  Division.  Commission,  on  May  26,  2002. 

'^  See  supra  note  7. 

"For  example,  Priority  Status  would  no  longer 
apply  once  a  Market  Maker  has  been  allocated  40 
contracts  based  on  an  allocation  of  40%  of  a  single 
100-contract  order,  pursuant  to  this  subsection. 
Likewise,  Priority  Status  would  no  longer  apply 
once  a  Market  Maker  has  been  allocated  a  total  of 
24  contracts  based  on  three  subsequent  allocations 
of  8  contracts,  each  of  which  are  based  on 
allocations  of  40%  of  20  contracts. 
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Second,  under  proposed  subsection 
{E)(ii)(b)  to  proposed  PCX  Rule 
6.87(k)(2),  all  other  outstanding  bids 
and  offers  at  the  improved  price,  as  well 
as  any  bids  and  offers  representing  the 
remaining  sizes  of  Market  Maker  quotes 
with  Priority  Status,  would  then  receive 
allocations  on  a  size  pro  rata  basis. 
With  regard  to  LMM  guaranteed 
participation  under  PCX  Rule  6.82(d), 
LMMs  quoting  at  the  improved  price 
would  be  eligible  to  receive  guaranteed 
participation  in  connection  with 
allocations  made  under  subsection 
(E)(ii)(b)  to  proposed  PCX  Rule 
6.87(k)(2),  but  not  under  subsection 
(E)(ii)(a)  of  the  proposed  rule. 
The  PCX  estimates  that  the 
technology  changes  necessary  to  begin 
implementing  the  proposed  rule  and 
make  its  provisions  operative  would 
take  approximately  10  months.  The 
proposed  rule  would  be  implemented 
gradually  until  such  time  that  it  is 
implemented  floor  wide.  The  PCX 
estimates  that  the  proposed  rule  would 
commence  operation  in  December  2002 
and  would  become  completely  operative 
by  the  third  quarter  of  2003.  However, 
the  Exchange  is  proposing  to  adopt  an 
interim  program,  described  below,  to 
reward  Market  Makers  who  improve  the 
disseminated  market  until  this  program 
is  available.  Once  the  permanent 
program  set  forth  above  is  operative,  it 
would  supersede  the  interim  program. 
Interim  Price  Improvement  Incentive 
Program.  The  Exchange  proposes  to 
adopt  an  interim  rule  change  to  become 
operative  on  or  before  July  15,  2002  and 
to  remain  operative  until  the  above- 
described  rule  change  becomes 
operative.  Under  the  interim  program,  a 
Market  Maker  who  improves  the 
disseminated  quote  would  receive 
Priority  Status  as  follows. 

To  receive  Priority  Status,  a  Market 
Maker  would  be  required  to  improve  the 
disseminated  quote  via  open  outcry  by 
a  size  of  ten  contracts  or  the 
disseminated  size,  whichever  is  less.'** 
The  improved  quote  would  be  keyed 
into  POETS  by  the  Order  Book  Official 
("OBO")  and  would  be  disseminated  via 
OPRA.  When  a  Market  Maker  improves 
the  quote  in  a  particular  series,  orders 
in  that  series  would  be  routed  to  Floor 
Broker  Hand  Held  Terminals  for 
execution.  However,  if  the  LMM  has  set 
Auto-Ex  to  execute  incoming  orders  at 
the  NBBO  pursuant  to  PCX  Rule  6.87(i), 
and  a  Market  Maker  has  improved  the 
PCX  BBO  but  not  the  NBBO.  then 
incoming  orders  would  be  permitted  to 
execute  automatically  at  the  NBBO. 
However,  in  circumstances  where 
incoming  orders  are  not  automatically 


executed  at  the  NBBO  [e.g..  because 
they  exceed  a  size  parameter),  orders 
would  be  re-routed  to  a  Floor  Broker 
Hand-Held  Terminal  for  execution. '« 
When  that  occurs,  the  Market  Maker 
who  improved  the  PCX  BBO  (but  not 
the  NBBO)  would  have  Priority  Status  at 
the  PCX  BBO  price.  If  the  PCX  BBO 
becomes  the  NBBO,  that  Market  Maker 
would  have  Priority  Status. 

Floor  Brokers  would  identify  the 
improved  quote  by  an  alert  in  the 
system  and  would  be  required  to  use 
their  best  efforts  to  identify  the  Market 
Makers  with  Priority  Status  and  assure 
that  such  Market  Makers  receive 
allocations  of  contracts  as  provided  in 
proposed  PCX  Rule  6.87(k)(3)(E),  the 
order  allocation  process.  The  Market 
Maker  who  improved  the  disseminated 
market  would  be  required  to  remain  in 
the  trading  crowd  and  would  be 
responsible  for  filling  orders  in  the 
crowd  imtil  that  Market  Maker  no 
longer  has  priority. 

The  Market  Maker's  Priority  Status 
would  continue  until  one  of  the 
following  occurs:  the  Market  Maker's 
commitment  size  is  filled;  the  Market 
Maker's  better  price  is  improved;  or  the 
Market  Maker  removes  the  bid  or  offer 
that  improved  the  disseminated  quote. 

The  following  provisions  would  apply 
if  the  improved  quote  is  matched: 
Market  Makers  who  match  the  improved 
quote  inunediately  (i.e.,  within  one 
second)  would  be  deemed  to  have 
Priority  Status  and  would  be  allocated 
contracts  as  provided  in  proposed  PCX 
Rule  6.87(k)(3)(E).  Market  Makers  who 
match  the  improved  market,  but  who  do 
not  match  it  immediately,  would  not  be 
given  Priority  Status.  An  incoming  order 
in  a  size  greater  than  the  size  of  the 
market  improvement,  including  any 
matching  quotes,  would  receive  split 
price  execution  in  the  trading  crowd.^" 
If  the  LMM  matches  the  improved  quote 
via  Auto-Quote  or  QTX  after  one 
second,  then  inbound  orders  would  be 
assigned  pursuant  to  PCX  Rule 
6.87(k)(l),2'  but  only  after  Market 
Makers  with  Priority  Status  have  first 
been  satisfied.22 

The  following  provisions  would  apply 
if  the  improved  quote  were  further 
improved:  If  a  Market  Maker  improves 
the  improved  quote,  the  Market  Maker 
who  subsequently  improved  the  quote 
would  be  given  Priority  Status.  If  the 
improved  quote  were  improved  by 
Auto-Quote  or  QTX,  then  inbound 


'"Sf*  supra  note  11. 


'"Sep  supra  note  12.  Telephone  conversation 
between  Cindv  L.  Sink.  Senior  Attorney.  Regulatory 
Policy.  PCX  and  Steven  G.  Johnston.  Special 
Counsel.  Division.  Commission,  on  May  29.  2002. 

-°  See  supra  note  13. 

•"  See  supra  note  14. 

22  See  supra  note  15. 


orders  would  be  assigned  pursuant  to 
PCX  Rule  6.87(k)(l). 

Order  Allocation  Process  for  the 
Interim  Program.  Under  proposed  PCX 
Rule  6.87(k)(3),  a  Market  Maker  with 
Priority  Status  who  quotes  alone  at  the 
best  price  would  be  allocated  100%  of 
the  incoming  orders  up  to  the  size  of  the 
Market  Maker's  quote.  However,  if  more 
than  one  Market  Maker  improves  the 
quote,  then  such  Market  Makers  would 
be  allocated  contracts  as  follows:  First, 
under  proposed  subsection  (E)(ii)(a)  to 
proposed  PCX  Rule  6.87(k)(3),  Market 
Makers  with  Priority  Status  would  be  on 
parity  and  would  be  allocated  40%  of 
the  next  incoming  order  or  orders  on  an 
equal  distribution  basis,  up  to  their 
quoted  sizes.  The  40%  allocation  would 
be  effected  only  after  all  public 
customer  orders  at  the  same  price  have 
first  been  executed.  Orders  would 
continue  to  be  allocated  in  this  manner 
until  the  total  number  of  contracts 
allocated  pursuant  to  this  subsection 
equals  or  exceeds  20  contracts,  at  which 
time  Priority  Status  would  no  longer 
apply.2^  Second,  under  subsection 
(E)(ii)(b)  to  proposed  PCX  Rule 
6.87(k)(3),  all  other  outstanding  bids 
and  offers  at  the  improved  price,  as  well 
as  any  bids  and  offers  representing  the 
remaining  sizes  of  Market  Maker  quotes 
with  Priority  Status,  would  then  receive 
allocations  on  a  size  pro  rata  basis. 
With  regard  to  LMM  guaranteed 
participation  under  PCX  Rule  6.82(d). 
LMMs  quoting  at  the  improved  price 
would  be  eligible  to  receive  guaranteed 
participation  in  connection  with 
allocations  made  under  subsection 
(E)(ii)(b)  to  proposed  PCX  Rule 
6.87(k)(3),  but  not  under  subsection 
(E)(ii)(a)  to  proposed  PCX  Rule 
6.87(k)(3). 

2.  Statutory  Basis 

The  Exchange  believes  that  this 
proposal  is  consistent  with  section  6(b) 
of  the  Act  -•♦  in  general,  and  furthers  the 
objectives  of  section  6(b)(5).25  jq 
particular,  in  that  it  is  designed  to 
facilitate  transactions  in  securities,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitation  transactions  in  securities. 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 


'■>  See  supra  note  17. 
« 15  U.S.C.  78f[b). 
-is  15  II.S.C.  78f[b)(5). 
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B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Oiange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  or  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUciUtion  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  proposed  rule 
change  and  Amendment  No.  1  thereto, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the . 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  proposed  rule  change  and 
amendments  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refer  to  File  No.  SR-PCX-2001- 
17  and  should  be  submitted  by  July  18. 
2002. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2"* 

Margaret  H.  McFariand. 
Deputy  Secretary. 

[FR  Doc.  02-16200  Filed  5-26-02;  8:45  am] 
ssAMQ  coot  mo-ei-r 

SECURITIES  Ato  EXCHANGE 
COMMISSION 

[nslssss  No.  34-46O0S;  nie  No.  SR-Ptilx- 
2002-04] 

Self-ReguMory  Organizations;  Nolica 
of  niing  of  Propoaad  Rule  Change  and 
Ainendnients  Noe.  1  lluoiigh  7  ttiereto 
by  the  Ptilladalphia  Stock  Exchange, 
Inc.  Relating  to  Electronic  Inlefface 
WNh  AUTOM  for  Phlx  Spedallets  and 
Regietered  Optione  Traders 

lune  20,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Sectirities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-^  thereunder.^ 
notice  is  hereby  given  that  on  January 
15,  2002,  the  Philadelphia  Stock 
Exchai^e.  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  On 
March  6,  2002,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  On  March  14,  2002.  the 
Exchange  filed  Amendment  Nd.  2  to  the 
proposed  rule  change.^  On  March  26, 
2002,  the  Exchange  filed  Amendment 
No.  3  to  the  proposed  rule  change.^  On 


»» 17  CFR  2O0.3O-3(a)(12). 

•  15  U.S.C.  78s(b)(l). 

>  17  CFR  240.1 9l)-«. 

>  Se«  letter  fn>m  Richard  S.  Rudolph,  Director  and 
Counsel,  Phlx,  to  Nancy  ).  Sanow,  Assistant 
Director.  Division  of  Market  Regulation 
("Division"),  Commission,  dated  March  S,  2002 
("Amendment  No.  1").  Amendment  No.  1:  (1) 
clarified  provisions  relating  to  the  minimum  size  of 
an  on-floor  order  for  the  proprietary  account  of  a 
Registered  Options  Traders  ("ROTs")  or  specialist: 
(2)  specified  how  contracts  that  remain  after  Price 
Improving  ROTs  and  specialists  have  received  their 
entitlement  will  be  allocated;  and  (3)  stipulated  the 
timeframe  for  implementing  propoa«d  system 
changes. 

*  See  letter  from  Richard  S.  Rudolph,  Director  and 
Counsel,  Phlx,  to  Nancy  ].  Sanow,  Assistant 
Director,  Division,  Commission,  dated  March  13, 
2002  ("Amendment  No.  2").  Amendment  No.  2 
clarified:  (1)  the  responsibility  for  allocating 
incoming  orders  to  ROTs  pursuant  to  the  proposed 
rule  change;  (2)  the  relationship  between  current 
Phlx  rules  |>ertaining  to  the  precedence  of  orders 
under  the  proposed  rule  change:  and  (3)  plans  to 
make  an  electronic  interface  available  to  member 
firms. 

'  See  letter  from  Richard  S.  Rudolph,  Director  and 
Counsel.  Phlx,  to  Nancy  ).  Sanow,  Assistant 
Director,  Division,  Commission,  dated  March  25, 
2002  ("Amendment  No.  3").  Amendment  No.  3:  (1) 
clarified  that  certain  Phlx  rules  pertaining  to  the 
precedence  of  orders  would  not  apply  to  allocation 


April  2,  2002,  the  Exchange  filed 
Amendment  No.  4  to  the  proposed  rule 
change.^  On  May  16,  2002,  the 
Exchange  filed  Amendment  No.  5  to  the 
proposed  rule  change.^  On  June  12, 
2002,  the  Exchange  filed  Amendment 
No.  6  to  the  proposed  rule  change.  On 
June  19,  2002,  the  Exchange  filed 
Amendment  No.  7  to  the  proposed  rule 
change."  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  bt>m  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx"  or  "Exchange"),  pursuant 
to  Rule  19b— 4  of  Act,  proposes  to  amend 
Phlx  Rule  1080,  Philadelphia  Stock 
Exchange  Automated  Options  Market 
(AUTOM)  and  Automatic  Execution 


of  orders  under  the  proposed  rule  change:  and  (2) 
corrected  a  typographical  error  in  the  proposed  rule 
text. 

"See  letter  from  Richard  S.  Rudolph,  Director  and 
Counsel,  Phlx,  to  Nancy  |.  Sanow,  Assistant 
Director,  Division,  Commission,  dated  April  1,  2(X)2 
("Amendment  No.  4").  Amendment  no.  4:  (1) 
clarified  the  Exchange's  commitment  to  modify  its 
systems  to  automatically  execute  eligible  incoming 
orders  against  price-improving  orders  placed  on  the 
limit  order  book  pursuant  to  the  proposed  rule;  (2) 
clarified  the  proposal's  approach  to  allocating 
remaining  contracts  after  an  execution  or 
executions  have  filled  a  price-improving  order  or 
price-improving  orders:  (3)  established  that  a  price- 
improving  ROT  or  specialist  shall  not  be  required 
to  participate  in  a  trade  above  its  stated  size;  (4) 
specified  the  specialist's  responsibility  to  ensure 
that  incoming  price-improving  orders  are  filled  up 
to  their  stated  size:  and  (5)  eliminated  the 
requirement  that  eligibility  for  order  delivery  be 
subject  to  Options  Committee  approval. 

'  See  letter  from  Richard  S.  Rudolph.  Director  and 
Counsel,  Phlx,  to  Nancy ).  Sanow.  Assistant 
Director,  Division,  (Commission,  dated  May  IS.  2(X)2 
("Amendment  No.  5").  Amendment  No.  S:  (1) 
clarified  terminology  and  definitions:  (2)  stipulated 
when  and  how  crowd  participants  may  match 
price-improving  orders:  and  (3)  established  a 
Special  Allocation  that  provides  that  a  Price 
Improving  ROT/Specialist  is  entitled  to  receive  the 
largest  numlier  of  contracts  among  all  crowd 
participants  at  that  price  and  how  long  such  Special 
Allocation  would  remain  in  effect. 

*  See  letter  from  Richard  S.  Rudolph.  Director  and 
Counsel,  Phlx,  to  Nancy  ).  Sanow,  Assistant 
Director,  Division,  Commission,  dated  June  11, 
2(W2  ("Amendment  No.  6")  and  dated  June  18, 
2002  ("Amendment  No.  7").  Amendments  No.  6 
and  No.  7  corrected  the  marked  changes  to  the 
proposed  rule  text  to  reflect  current  Phlx  rules, 
reinserted  the  proposed  rule  text  in  the  3rd 
paragraph  of  Rule  1080  commentary  .04,  and 
corrected  a  typographical  error. 
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System  (AUTO-X).^  to  enable  a  ROT  'o 
or  specialist  to  improve  the  Phlx  bid  or 
offer  by  means  of  enhanced  access  to 
place  limit  orders  on  the  electronic  limit 
order  book  ^ '  through  electronic 
interface  with  AUTOM  ("Price 
Improving  ROT/Specialist"). 

Under  uie  proposal,  on-floor  orders 
for  the  proprietary  accoimts  of 
specialists  and  ROTs.  up  to  1,000 
contracts,  may  be  entered  for  delivery 
through  AUTOM.  through  the  use  of 
Exchange  approved  proprietary  systems 
to  interface  with  AUTOM.  The 
following  types  of  orders  for  the 
proprietary  accoimt(s)  of  specialists  and 
ROTs  would  be  eligible  for  AUTOM: 
day  and  simple  cancel.  By  January  2004, 
the  Phlx's  systems  will  be  capable  of 
automatically  executing  eligible 
incoming  orders  against  Price- 
Improving  ROT/Specialist  orders 
entered  via  electronic  interface  with 
AUTOM.  The  system  change  necessary 
to  facilitate  the  automatic  execution  of 
these  orders  will  be  fully  deployed  over 
a  15-month  period. ^^  Following  full 
implementation  of  this  system  change, 
the  proposed  rule  will  apply  to  all  series 
and  classes  of  options  traded  on  the 
exchange.'-' 

In  conjunction  with  the  proposed  rule 
change  to  Phlx  Rule  1080,  the  Exchange 
also  proposes  to  amend  Phlx  Rule  1014, 
Obligations  and  Restrictions  Applicable 
to  Specialists  and  Registered  Options, 
Traders,  to  provide  for  special  parity 
and  priority  rules  and  procedures 
concerning  orders  for  die  account(s)  of 
Phlx  ROTs  and  specialists  entered 
through  electronic  interface  with 
AUTOM,  where  those  orders  are 


»  AUTOM  is  the  Exchange's  electronic  order 
delivery  and  reporting  system,  which  provides  for 
the  automatic  entr>-  and  routing  of  equity  option 
and  index  option  orders  to  the  Exchange  trading 
floor.  Orders  delivered  through  .\UTOM  may  be 
executed  manually,  or  certain  orders  are  eligible  for 
AUTOM's  automatic  execution  feature.  AUTO-X. 
Equity  option  and  index  option  specialists  are 
required  by  the  Exchange  to  participate  in  AlITOM 
and  its  features  and  enhancements.  Option  orders 
entered  by  Exchange  members  into  AUTOM  are 
routed  to  the  appropriate  specialist  unit  on  the 
Exchange  trading  floor. 

'"A  ROT  is  a  regular  member  or  a  foreign 
currency  options  participant  of  the  Exchange 
located  on  the  trading  floor  who  has  received 
permission  from  the  Exchange  to  trade  in  options 
for  his  own  account.  .See  Phlx  Rule  1014(b). 

' '  The  electronic  "limit  order  book"  is  the 
Exchange's  automated  specialist  limit  order  book, 
which  automatically  routes  all  unexecuted  AUTOM 
orders  to  the  book  and  displays  orders  real-time  in 
order  of  price-time  priority.  Orders  not  delivered 
through  AUTOM  may  also  be  entered  onto  the  limit 
order  book.  See  Phlx  Rule  1080,  Cnmmentarj'  .02. 

'"-  See  Amendments  Nos.  3  and  4. 

'^Telephone  conversation  between  Richard 
Rudolph.  Director  and  Counsel.  Phlx.  and  .Steven 
lohnston.  Special  Counsel,  Division.  Commission. 
March  21.  2002  ("March  21,  2002  Telephone 
Conversation"). 


submitted  to  either  improve  the  Phlx 
bid  or  offer  or  to  match  such  improved 
bid  or  offer.''* 

The  text  of  the  proposed  rule  change 
is  set  forth  below.  New  text  is  italicized; 
deleted  text  is  bracketed. 

Rule  1080.  Philadelphia  Stock 
Exchange  Automated  Options  Market 
(AUTOM)  and  Automadc  Execution 
System  (AUTO-X) 

(a)  General— AUTOM  is  die 
Exchange's  electronic  order  delivery 
and  reporting  system,  which  provides 
for  the  automatic  entry  and  routing  of 
Exchange-listed  equity  options  and 
index  options  orders  to  the  Exchange 
trading  floor.  Orders  delivered  through 
AUTOM  may  be  executed  manually,  or 
certain  orders  are  eligible  for  AUTOM's 
automatic  execution  feature,  AUTO-X, 
in  accordance  with  the  provisions  of 
this  Rule.  Equity  option  and  index 
option  specialists  are  required  by  the 
Exchange  to  participate  in  AUTOM  and 
its  features  and  enhancements.  Option 
orders  entered  by  Exchange  member 
organizations  into  AUTOM  are  routed  to 
the  appropriate  specialist  unit  on  the 
Exchange  trading  floor. 

This  Rule  shall  govern  the  orders, 
execution  reports  and  administrative 
messages  ("order  messages") 
transmitted  between  the  offices  of 
member  organizations  and  the  trading 
floors  of  the  Exchange  through  AUTOM. 

All  references  to  "ROTs"  in  this  Rule 
1080  are  to  Phlx  Registered  Options 
Traders  as  defined  in  Exchange  Rule 
1014(b). 

(b)  Eligible  Orders  (-] 

(i)  The  following  types  of  orders  are 
eligible  for  entry  into  AUTOM:  [(i) 
Generally,  only  agency  orders  may  be 
entered.) 

(A)  Agency  orders  up  to  the  maximum 
number  of  contracts  permitted  by  the 
Exchange.  /4gency  orders  up  to  1000 
contracts,  depending  on  the  option,  aie 
eligible  for  AUTOM  order  delivery, 
subject  to  the  approval  of  the  Options 
Committee.  The  following  types  of 
agency  orders  are  eligible  for  AUTOM: 
day,  GTC,  market,  limit,  stop,  stop  limit, 
all  or  none,  or  better,  simple  cancel, 
simple  cancel  to  reduce  size  (cancel 
leaves),  cancel  to  change  price,  cancel 
with  replacement  order,  market  close, 
market  on  opening,  limit  on  opening, 
limit  close,  and  possible  duplicate 

orders. 

(B)  On-floor  orders  for  the  proprietary 
account(s)  of  ROTs  and  specialists  via 
electronic  interface  with  AUTOM.  up  to 
the  maximum  number  of  contracts 
permitted  by  theExchange,  subject  to 
the  restrictions  on  order  entry  set  forth 
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in  Commentary  .04  of  this  Rule.  Orders 
up  to  1,000  contracts,  depending  on  the 
option,  are  eligible  for  AUTOM  order 
delivery.  The  following  types  of  orders 
for  the  proprietary  account(s)  of  ROTs 
and  specialists  are  eligible  for  entry  via 
electronic  interface  with  AUTOM:  day 
limit  and  simple  cancel. 
*        »        *        •        * 

(ii)  The  Exchange's  Options 
Committee  may  determine  to  accept 
additional  types  of  orders  as  well  as  to 
discontinue  accepting  certain  types  of 
orders. 

(Hi)  Orders  may  not  be  unbimdled  for 
the  purposes  of  eligibility  for  AUTOM 
and  AUTO-X.  nor  may  a  firm  sohcit  a 
customer  to  imbundle  an  order  for  this 
purpose. 


Commentary 

*        *        *        *        * 

.04    Price-improving  ROT  and 
specialist  price-improving  orders  via 
electronic  interface  with  AUTOM.  On- 
floor  orders  for  the  proprietary  accounts 
of  ROTs  or  specialists  that  result  in  an 
improvement  in  the  then  prevailing 
market  disseminated  by  the  Exchange 
(i.e.,  raise  the  bid  or  lower  the  offer)  may 
be  entered  for  delivery  thwugfi  AUTOM, 
through  the  use  of  Exchange  jipproved 
proprietary  systems  to  interface  with 
AUTOM  to  be  placed  on  the  specialist's 
limit  order  book.  In  order  to  be 
displayed,  on-floor  price  improving 
orders  for  the  proprietary  accounts  of 
ROTs  or  specialists  delivered  via 
electronic  interface  with  AUTOM  shall 
be  for  a  minimum  size  of  at  least  the 
lesser  of  the  AUTO-X  guarantee  for  the 
option  that  is  the  subject  of  such  an 
order,  or  20  contracts.  Inbound  orders 
eligible  for  execution  against  price- 
improving  ROT  or  specialist  price- 
improving  orders  entered  into  AUTOM 
via  electronic  interface  and  orders  that    - 
match  such  price-improving  orders  via 
electronic  interface  with  AUTOM,  shall 
be  executed  by  the  specialist  and  shall 
be  allocated  by  the  person  required  to 
do  so  pursuant  to  Exchange  rules.  The 
Exchange  will  make  electronic  interface 
with  AUTOM  available  to  member 
firms,  and  will  notify  all  members  on  the 
Options  Floor  when  it  has  completed 
the  development  of  appropriate 
interfaces  for  such  proprietary  systems 
on  the  Options  Floor,  and  when  the  use 
of  such  electronic  interfaces  may 
commence.  Thereafter,  ROTs  and 
specialists  must  connect  with  these 
interfaces  with  their  own  proprietary 
devices. 

The  Exchange  shall  modify  its  AUTO- 
X  system  not  later  than  January  2004.  so 
that  it  shall  automatically  execute 
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eligible  incoming  orders  against  Phlx 
Price  Improving  ROT  and  specialist 
price  improving  orders  and  orders 
matching  such  price-improving  orders 
entered  via  electronic  interface  with 
AUTOM  resting  on  the  limit  order  book. 
The  Exchange  will  deploy  the  modified 
system  over  a  15-month  period. 

An  ROT  or  specialist  that  posts  a  bid 
or  offer  through  electronic  interface  with 
AUTOM  and  elects  to  cancel  such  a  bid 
or  offer  must  cancel  such  bid  or  offer 
througti  the  electronic  interface. 

Rule  1014.  Obligations  and  Restiictions 
Applicable  to  Specialists  and 
Registered  Options  Traders 

*        •        •        *        * 

(g)  Equity  Option  and  Index  Option 
Priority  and  Parity 

(i)  (A)  Exchange  Rules  119  and  120 
direct  members  in  the  establishment  of  ' 
priority  of  orders  on  the  floor.  In 
addition,  equity  option  and  index 
option  orders  of  controlled  accounts  are 
reouired  to  yield  priority  to  customer 
orders  when  competing  at  the  same 
price,  as  described  below. 

For  the  piupose  of  paragraph  (g)  of 
this  Rule,  an  account  type  is  either  a 
controlled  account  or  a  customer 
accoimt.  A  controlled  account  includes 
any  account  controlled  by  or  under 
common  control  with  a  broker-dealer. 
Specialist  accounts  of  PHLX  Option 
Specialists,  however,  are  not  subject  to 
yielding  requirements  placed  upon 
controlled  accounts  by  this  Rule. 
Customer  accounts  are  all  other 
accounts. 

Orders  of  controlled  accounts  must 
yield  priority  to  customer  orders,  except 
that  PHLX  ROTs  closing  in-person  are 
not  required  to  yield  priority  to  orders 
of  customer  accounts. 

Orders  of  controlled  accounts  are  not 
required  to  yield  priority  to  other 
controlled  accoimt  orders,  except  that 
when  both  an  order  of  a  PHLX  ROT 
closing  in-person  and  some  other  order 
of  a  controlled  account  are  established 
in  the  crowd  at  the  same  price,  and  then 
a  customer  order  is  established  at  that 
price,  the  order  of  the  controlled 
account  must  yield  to  the  customer 
order  while  the  order  of  the  PHLX  ROT 
closing  in-person  does  not  have  to  so 
yield. 

(B)  ROT  Access— Pursuant  to  Rule 
1080(b)(i)(B)  and  Commentary  .04 
thereto,  a  Phlx  ROT  or  specialist  may 
enter  an  order  that  results  in  the 
improvement  of  the  prevailing  bid  and/ 
or  offer  disseminated  by  the  Exchange 
through  an  electronic  interface  with 
AUTOM  ("price  improving  order")  and 
must  announce,  loudly  and  audibly  in 
the  crowd,  that  he  has  improved  the 
displayed  market.  Such  ROT  or 


specialist  is  referred  to,  in  this  rule,  as 
a  Price  Improving  ROT/Specialist. 

Matching — The  other  crowd 
participants,  including  ROTs  and/or  the 
specialist,  may  match  such  price 
improving  order  via  electronic  interface 
with  AUTOM  and  by  loudly  and  audibly 
announcing  their  intention  to  do  so,  and 
indicating  their  size,  at  any  time.  If 
Auto-Quote  or  Specialized  Quote  Feed 
matches  the  price  associated  with  a 
price  improving  order,  the  specialist  and 
crowd  participants  shall  be  deemed  to 
be  matching  the  price  improving  order 
under  this  paragraph. 

Further  Improvement — the  other 
crowd  participants  may  improve  the 
price  improving  order  by  entering  an 
order  via  an  electronic  interface  with 
AUTOM. 

Trade  Allocation — Among  the  Price 
Improving  ROT/Specialist  and  matching 
crowd  participants,  trades  shall  be 
allocated  as  follows: 

(1)  Special  Allocation:  a  Price 
Improving  ROT/Specialist  shall  be 
entitled  to  receive  the  largest  number  of 
contracts  among  all  crowd  participants 
that  have  matched  such  price  improving 
order,  subject  to  size,  as  follows: 

(a)  When  a  price  improving  order  is 
matched  by  one  single  crowd 
participant  via  electronic  interface  with 
AUTOM.  the  Price  Improving  ROT/ 
Specialist  shall  be  entitled  to  receive 
60%  of  an  incoming  order,  and  the 
matching  crowd  participant  shall  be 
entitled  to  receive  40%  of  an  incoming 
order. 

(b)  When  a  price  improving  order  is 
matched  via  electronic  interface  with 
A  UTOM  by  two  or  more  crowd 
participants,  the  Price-Improving  ROT/ 
Specialist  shall  be  entitled  to  receive 
40%  of  an  incoming  order.  If  one  of  the 
matching  crowd  participants  is  the 
specialist,  the  specialist  shall  be  entitled 
to  receive  of  30%  of  an  incoming  order, 
and  any  other  ROT(s)  that  matched  the 
Price  Improving  ROTs  order  shall  be 
entitled  to  receive  30%  of  an  incoming 
order,  in  the  awegate. 

(c)  When  a  Price  Improving  ROT/ 
Specialist's  price  improving  order  is 
matched  via  electronic  interface  with 
AUTOM  by  two  or  more  other  ROTs  in 
the  crowd,  the  Price  Improving  ROT/ 
Specialist  shall  be  entitled  to  receive 
40%  of  an  incoming  order,  and  any 
other  ROT(s)  that  matched  the  Price 
Improving  ROT's  order  shall  be  entitled 
to  receive  60%  of  an  incoming  order,  in 
the  aggregate. 

(djAny  partial  contracts  shall  be 
rounded  up  in  favor  of  the  Price 
Improving  ROT/Specialist. 

12)  The  Special  Allocation  set  forth  in 
(af-fc)  above  shall  remain  in  effect  until: 

(a)  the  price  improving  order  has  been 
executed  up  to  the  minimum  number  of 


contracts  required  under  Rule  1080. 
Commentary  .04; 

(b)  the  Price  Improving  ROT/ 
Specialist  cancels  the  price  improving 
order; 

(c)  the  original  price  improving  order 
is  superceded  by  a  new  price  improving 
order,  unless  that  new  price  improving 
order  is  cancelled  before  at  least  one 
contract  executes  at  that  price  (in  which 
case  the  original  price  improving  order 
remains  subject  to  special  allocation 
until  one  of  these  three  conditions 
occur). 

(3)  Once  the  Special  Allocation  is  no 
longer  in  effect,  all  contracts  remaining 
to  be  executed  at  the  originally 
improved  price  (including  those 
remaining  of  the  price  improving  order) 
shall  be  considered  on  parity  and 
allocated  in  accordance  with  Exchange 
Rule  1014(g)(ii)-(iv).  Thus,  if  the 
specialist  is  among  the  crowd 
participants  remaining  on  parity,  the 
specialist  shall  be  entitled  to  receive  an 
Enhanced  Specialist  Participation  in 
eligible  options.  The  Special  Allocation 
may  apply  to  part  of  an  incoming  order 
(up  to  the  minimum  number  permitted 
by  Rule  1080.  Commentary  .04  i.e.,  20 
contracts),  with  the  rest  of  an  incoming 
order  subject  to  allocation  under  Rules 
1014(g)(ii)-{iv). 

(4)  In  no  event  shall  a  Price  Improving 
ROT/Specialist  or  crowd  participant 
that  matches  a  price  improving  order  be 
required  to  participate  in  a  trade  above 
such  Price  Improving  ROT  or  crowd 
participant's  stated  size. 

(5)  Notwithstanding  the  first  sentence 
of  Rule  1014(g)(i).  neither  Rule  119(a)- 
(d)  and  (f),  nor  Rule  120  (insofar  as  it 
incorporates  those  provisions  by 
reference)  shall  apply  to  the  allocation 
of  trades  executed  against  price- 
improving  orders  and  orders  matching 
such  price  improving'orders.  The 
Special  Allocation  set  forth  above  shall 
apply  only  to  price  improving  orders 
and  orders  matching  such  price 
improving  orders.  No  other  rule  relating 
to  the  allocation  of  contracts  shall  apply 
to  price  improving  orders  until  the 
Special  Allocation  ends,  which  is 
determined  above.  The  person 
responsible  for  allocation  of  orders  shall 
use  best  efforts  to  ensure  that  price 
improving  orders  and  crowd 
participants  that  match  such  price 
improving  orders  are  allocated  contracts 
in  accordance  with  this  Rule. 

n.  Self'Regulatory  Organization's 
Statement  of  tlie  Purpose  of,  and 
Statutory  Basis  for.  ue  Proposed  Rule   . 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
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statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose  and  Overview . 

The  purpose  of  the  proposed  rule 
change  is  to  permit  Phbc  ROTs  to  place 
orders  directly  on  the  specialist's  limit 
order  book,  and  to  encoiu-age  Phlx  ROTs 
and  specialists  to  quote  competitively  in 
options  in  which  they  are  registered,!^ 
by  allowing  such  ROTs  to  interface 
electronically  with,  and  to  submit 
proprietary  orders  through,  AUTOM. 

Currently.  Phb(  Rule  1080  provides 
that,  generally,  only  agency  orders  may 
be  entered  into  AUTOM.  ^^  The  proposal 
would  provide  that  on-floor  orders  for 
the  proprietary  account{s)  of  ROTs,  up 
to  the  maximum  number  of  contracts 
permitted  by  the  Exchange,  are  eligible 
for  delivery  via  AUTOM.  This  is 
intended  to  provide  ROTs  with 
additional  means  to  enter  orders  while 
on  the  floor  oif  the  Exchange  other  than 
through  open  outcry  while  physically 
present  in  the  trading  crowd,  or  through 
a  floor  broker. 

Currently,  only  Exchange  options 
specialists  may  access  the  limit  order 
book  electronically.  The  Exchange 
believes  that  allowing  Phlx  ROTs  to 
place  orders  directly  on  the  limit  order 
book  via  electronic  interface  with 
AUTOM  should  level  the  playing  field 
by  eliminating  any  actual  or  perceived 
technological  advantage  the  specialist 
may  have  respecting  the  ability  to  place 
orders  directly  on  the  limit  order  book, 
and  thus  would  provide  incentives  for 
all  crowd  participants  to  quote 
competitively. 


The  proposal  would  also  allow 
specialists  to  improve  the  prevailing 
market  by  placing  price-improving 
orders  via  a  similar  electronic  interface 
witii  AUTOM  as  that  used  by  ROTs.  The 
use  of  a  specific  electronic  interface  is 
intended  to  distinguish  the  specialists' 
price  improving  orders  under  the 
instant  proposed  rule  from  their  general 
two-sided  quoting,  including  by  Auto- 
Quote  or  specialized  quote  feed.^^  The 
Exchange  believes  that  this  provision 
substantially  enhances  the  incentives 
for  all  crowd  participants  engaged  as 
options  market-makers,  including 
specialists,  to  quote  competitively. 

Under  existing  Phlx  rules,  Phbc  ROTs 
are  able  to  improve  the  Phlx  market 
with  respect  to  a  given  option  series  by 
verbally  annoimcing  their  trading 
interest  in  a  loud  and  audible  fashion. 
A  Phlx  ROT  (or  a  floor  broker  on  the 
ROT'S  behalf)  may  also  ask  the 
specialist  to  place  an  order  for  an  ROT's 
account  on  the  limit  order  book 
maintained  by  the  specialist.  In  either 
case,  the  Phbc  ROT  may  establish 
priority  with  respect  to  an  incoming 
order  if  the  ROT's  quote  or  order  is  first 
in  time.  ^8 

Inbound  orders  eligible  for  execution 
against  ROT  or  specialist  orders  entered 
into  AUTOM  via  electronic  interface 
would  be  executed  by  the  specialist  and 
allocated  initially  by  the  individual 
responsible  for  allocating  trades  imder 
existing  Exchange  rules.  Currentiy, 
under  the  Exchange's  Option  Floor 
Procedure  Advice  ("OFPA")  F-2,  tiie 
largest  participant  in  a  trade  is 
responsible  for  allocating  contracts  to 
crowd  participants.  In  a  separate  rule 
proposal,  the  Exchange  has  proposed 
amendments  to  OFPA  F-2  and  Rule 
1014{g)(iv)  that  the  Phlx  represents 
would  further  delineate  this 
responsibility.  !^  The  person  responsible 
for  allocating  orders  would  be  required 


'5  The  Exchange  notes  that  the  Commission  has 
directed  that  the  options  markets  adopt  new.  or 
amend  existing,  rules  concerning  its  automated 
quotation  and  execution  systems  which 
substantially  enhance  incentives  to  quote 
competitively  and  reduce  disincentives  for  market 
participants  to  act  competitively.  See  Securities 
Exchange  Act  Release  No.  43268  (September  11. 
2000).  Administrative  Proceeding  File  No.  3-10282. 

'•The  Exchange  has  defined  an  agency  order  as 
any  order  entered  on  behalf  of  a  public  customer, 
and  does  not  include  any  order  entered  for  the 
account  of  a  broker-dealer,  or  any  account  in  which 
a  broker-dealer  or  an  associated  person  of  a  broker- 
dealer  has  any  direct  or  indirect  interest.  See,  e.g.. 
Phlx  Rule  229.02.  See  also.  Securities  Exchange  Act 
Release  No.  40970  (January  25. 1999),  64  FR  4922 
(February  1. 1999)  (File  No.  SR-Phlx-9B-44). 


>'  A  specialist  may  establish  a  specialized 
connection  with  AUTOM.  known  as  a  specialized 
quote  feed,  which  enables  the  specialist  to  provide 
quotations  based  on  a  proprietary  pricing  model, 
by-passing  the  Exchange's  Auto-CJuote  System.  See 
Phlx  Rule  1080.  Commentary  .01(c). 

'•See  Securities  Exchange  Act  Release  No.  35033 
(November  30. 1994).  59  FR  63152  (December  7, 
1994)  (File  No.  SR-Phlx-94-32). 

'"Under  the  separate  rule  proposal,  if  a  trade 
involved  a  floor  broker,  the  floor  broker  would  be 
responsible  for  allocating  contracts  among  crowd 
participants  but  could  delegate  the  responsibility  to 
the  specialist  or  an  assistant  to  the  specialist  under 
the  specialists  supervision  ("Assistant "),  provided 
that  the  specialist  (or  Assistant)  would  be 
responsible  for  allocating  trades.  If  neither  the 
specialist  nor  floor  broker  is  involved,  but  there  is 
more  than  one  buyer  or  seller,  the  largest 
participant  would  be  responsible  for  allocating 
trades.  If  neither  the  specialist  nor  floor  broker  is 
involved,  and  there  is  only  one  buyer  and  seller,  the 
seller  would  be  responsible  for  allocating  trades. 
See  File  No.  SR-Phlx-2001-28. 


to  use  his  or  her  best  efforts  to  ensure 
that  pri(»-improving  orders  and  orders 
that  match  price-improving  orders  are 
allocated  contracts  pursuant  to  the 
allocation  formula  in  the  proposed 
rule.2"  No  later  than  Januar>'  2004,  the 
Exchange  will  moctify  the  AUTO-X 
system  and  will  automatically  execute 
incoming  orders  against  ROT  and 
specialist  orders  that  improve  the 
disseminated  price,  as  well  as  orders 
that  match  such  price-improving 
orders.2' 

It  is  inherent  in  the  specialist  system 
(the  Phbc  uses  the  specialist  system)  that 
the  specialist  controls  the  limit  order 
book  and  also  the  operation  of  the  Auto- 
Quote.22  Currently,  Phlx  ROTs  cannot 
diredly  place  orders  on  the  electronic 
limit  order  book  or  cause  the  displayed 
market  to  reflect  a  price-improving  bid, 
offer  or  booked  order  of  the  ROT,  except 
by  asking  the  specialist  to  do  so.  Thus, 
specialists  could  be  perceived  to  have  a 
major  technological  advantage  over 
ROTs,  which  could  be  seen  as  a 
competitive  advantage.  Because  of  the 
ROT's  dependence  on  the  hearing  and 
reactions  of  the  specialist,  the  absence 
of  electronic  interface  with  AUTOM  for 
ROTs  might  be  regarded  as  an 
impediment  to  vigorous  quoting  by 
ROTs,  especially  in  busy  trading 
crowcis,  where  ROTs  might  be 
concerned  that  specialists  might  not 
hear  them  or  properly  recognize  the 
time  sequence  in  which  an  ROT  has 
v(x:alized  a  quote.  Moreover,  this  might 
be  seen  as  an  opporttmity  for  a 
specialist  who  did  not  wish  an  ROT  to 
better  the  market  through  price 
competition  to  consciously  ignore  an 
ROT's  quote  or  order,  even  if  properly 
verbalized. 

The  Exchange  believes  that  the 
enhanced  ROT  access  to  the  AUTOM 
system  contemplated  in  this  proposal 
would  substantially  enhanc:e  the 
incentives  of  ROTs  to  quote 
competitively  because  they  will  be  able 
to  improve  the  Phlx  mariiiet 
electronically,  and  thereby  increase 
their  prospects  for  trade  participation, 
rather  than  merely  passively  staying  on 
the  disseminated  market  and  waiting  to 
receive  their  allocated  participation  in 
AUTO-X  trades  on  the  'Wheel."  ^^  By 


2"  See  Amendments  Nos.  4  and  5. 

2>  See  Amendment  No.  1.  March  21.  2002 
Telephone  Cxinversation. 

"  Auto-Quote  is  the  Exchange's  electronic 
options  pricing  system,  which  enables  specialists  to 
automatically  monitor  and  instantly  update 
quotations,  based  on  incremental  changes  in  the 
price  of  the  security  underlying  the  option.  See 
Phlx  Rule  1080.  Commentary  .01(a). 

i'The  "Wheel"  is  a  feature  of  AUTOM  that 
provides  an  automated  mechanism  for  assigning 
specialists  and  ROTs  signed  on  the  Wheel  for  a 

Conlinued 
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providing  a  means  of  quote 
improvement  that  is  not  dependent  on 
the  hearing,  reaction  time,  and  perhaps 
"good  will"  of  the  specialist,  the 
Exchange  believes  that  the  proposed 
rule  change  substantially  reduces  ROTs' 
actual  or  perceived  disincentives  to  act 
competitively. 

Nothing  in  this  proposal  would 
eliminate  the  ciurent  ability  of  Phlx 
ROTs  to  price  improve  through  the 
customary  method  of  open  outcry  (or  to 
submit  orders  through  Phlx  floor 
brokers)  or  alter  the  priority  of  Phlx 
ROT  bids/offers  verbalized  in  the  crowd 
or  submitted  through  floor  brokers. 
Rather,  the  proposal  offers  Phlx  ROTs 
an  additional  method  of  price 
competition,  by  means  of  order  entry  via 
electronic  interfaces. 

2.  Procedural  Requirements 

The  proposal  provides  for  some 
procedural  requirements  and  limitations 
applicable  to  orders  entered  via  the 
electronic  interface.  The  proposal  also 
includes  a  rule  pertaining  to  priority, 
parity,  and  preosdence  of  orclers, 
applicable  solely  to  Phlx  specialist  and 
ROT  orders  that  are  entered  via 
electronic  interface  and  either  improve 
the  displayed  Phlx  marker  or  match 
another  order  that  has  improved  the 
displayed  market.  ^^ 

In  order  to  be  displayed,  on-floor 
orders  for  the  proprietary  accounts  of 
ROTs  delivered  via  AUTOM  must  be  for 
a  minimum  size  of  at  least  the  lesser  of 
the  AUTO-X  guarantee  for  the  option 
that  is  the  subject  of  such  an  order,  or 
20  contracts.^'  This  is  to  reduce  the 
potential  logjam  of  orders  entered 
electronically  on  the  specialist's  limit 
order  book.  The  Exchange  believes  that 
this  requirement  would  enable 
specialists  to  continue  to  meet  their 
obligation  to  make  fair  and  orderly 
markets. 

Paragraph  (g)  of  Phlx  Rule  1014 
provides  that  a  Price-Improving  ROT/ 
Specialist  that  enters  an  order  through 
an  electronic  interface  with  AUTOM 
that  results  in  an  improvement  in  the 
then  prevailing  market  disseminated  by 
the  Exchange  (i.e.,  raises  the  bid  or 
lowers  the  offer)  must  announce,  loudly 
and  audibly  in  die  crowd,  that  he  has 
improved  the  displayed  market.  The 
purpose  of  this  provision  is  to  ensure 


given  listed  option,  on  a  rotating  basis,  as  contra- 
side  participants  to  trades  executed  via  AUTO-X. 
See  Phlx  Rule  1080(g)  and  Options  Floor  Procedure 
Advice  F-24. 

'*  March  21,  2002  Telephone  Conversation. 

'>  See  Amendment  No.  1.  This  requirement 
applies  only  to  Phlx  ROT  and  specialist  orders 
entered  via  electronic  interface.  This  requirement  is 
distinguished  from  the  display  requirement  for  all 
other  orders  set  forth  in  Options  Floor  Procedure 
Advice  A-1. 


that  other  crowd  participants  (including 
the  specialist)  are  alerted  to  the  fact  that 
the  specialist  or  an  ROT  in  the  crowd 
has  improved  the  market,  thus  enabling 
such  other  crowd  participants  to  quote 
competitively  by  entering  matching 
orders  through  electronic  interface  with 
AUTOM  and  verbalizing  their  intention 
to  join  in  such  an  improved  market,  or 
to  better  the  price  (see  Section  3.C., 
below). 

The  proposal  would  require  that  an 
ROT  or  specialist  that  posts  a  bid  or 
offer  through  electronic  interface  with 
AUTOM,  and  subsequently  elects  to 
cancel  such  a  bid  or  offer,  must  cancel 
such  bid  or  offer  through  the  electronic 
interface.  The  purpose  of  this  provision 
is  to  eliminate  the  necessity  for  a 
specialist  to  cancel  such  an  order 
manually  upon  verbal  notification  of  the 
cancellation,  thereby  freeing  the 
specialist  to  continue  maintaining  fair 
and  orderly  markets. 

3.  Price-Improving,  "Matching"  and 
Special  Parity  Rule 

The  other  crowd  participants 
(including  the  specialist)  may  match  a 
price-improving  order  through  an 
electronic  interface  with  AUTOM,  but 
must  loudly  and  audibly  announce  their 
intention  to  do  so,  as  well  as  their  size. 
If  Auto-Quote  or  Specialized  Quote 
Feed  matches  a  price-improving  order, 
the  specialist  and  crowd  participants  on 
that  quote  woidd  be  deemed  to  be 
matching  the  price-improving  order.  In 
such  a  situation,  the  "Special 
Allocation"  in  proposed  Phbc  Rule 
1014(g)(i)(B)(l)  would  apply  until 
terminated  as  set  forth  in  Rule 
1014(g)(i)(B)(2).  Specifically,  a  "Special 
Allocation"  entities  the  Price  Improving 
ROT/Specialist  to  receive  the  largest 
number  of  contracts  among  all  crowd 
participants  that  have  matched  a  price- 
improving  order,  subject  to  size.^"  Any 
partial  contracts  would  be  rounded  up 
in  favor  of  the  Price  Improving  ROT/ 
Specialist.  In  no  event  shall  a  Price 
Improving  ROT/SpeciaUst  or  crowd 


'"The  proposal  would  entitle  a  Price  Improving 
ROT/Specialist  to  participate  in  at  least  60%  of  the 
contracts  in  the  transaction  if  his  or  her  order  is 
matched  by  one  single  crowd  participant.  If  the 
Price  Improving  ROT/Specialist 's  order  is  matched 
by  two  or  more  crowd  participants  (including  the 
specialist),  the  Price  Improving  ROT/Specialist 
would  be  entitled  to  participate  in  at  least  40%  of 
the  contracts  in  the  transaction:  a  matching 
specialist  would  be  entitled  to  participate  in  30%, 
and  other  crowd  participants  on  parity  with  the 
Price  Improving  ROT/Specialist  would  be  entitled 
to  participate  in  60%  of  the  contracts  in  the 
transaction,  in  the  aggregate.  If  a  Price  Improving 
ROT/Specialist  order  is  matched  by  two  or  more 
crowd  participants  (but  not  the  specialist),  the  Price 
Improving  ROT/Specialist  would  be  entitled  to 
participate  in  60%  of  the  contracts  in  the 
transaction,  in  the  aggregate. 


participant  that  matches  a  price- 
improving  order  be  required  to 
participate  in  a  trade  above  that  Price 
Improving  ROT/Specialist 's  crowd  or 
participant's  size.^^ 

The  Special  Allocation  would  remain 
in  effect  until  one  of  the  following  takes 
place:  (1)  the  lesser  of  20  contracts  or 
the  AUTO-X  guarantee  for  the  option 
that  is  the  subject  of  the  price-improving 
quote,  have  been  executed  against  the 
price-improving  quotes  eligible  to 
receive  an  allocation;  (2)  the  ROT  or 
specialist  who  improved  the  price 
cancels  the  price-improving  order;  or  (3) 
the  original  price-improving  order  is 
superseded  by  a  new  price-improving 
order.  2"  If  any  of  those  conditions  are 
satisfied,  the  special  allocation  formula 
would  no  longer  be  in  effect,  and  crowd 
members  with  orders  that  have  not  been 
filled  would  be  considered  to  be  on 
parity.  If  the  specialist  were  one  of  the 
crowd  members,  the  specialist  would, 
consistent  with  applicable  exchange 
rules,  be  entitied  to  receive  an  Enhanced 
Specialist  Participation  in  eligible 
option8.29 

Further,  proposed  Ckmunentary  .04  to 
Phlx  Rule  1080  provides  that  the 
Exchange  will  notify  all  members  on  the 
Options  Floor  when  it  has  completed 
the  development  of  appropriate 
interfaces  for  such  proprietary  systems 
and/or  deployed  such  terminals  on  the 
Options  Floor,  and  when  the  use  of  such 
electronic  interfaces  and/or  terminals 
may  commence.  This  provision  is 
included  in  the  proposed  rule  change 
because,  in  the  event  that  the 
Commission  approves  this  proposal,  the 
Exchange's  ability  to  deploy  such 
interfaces  may  not  coincide  with  the 
effective  date  of  the  rule.  The  Exchange 
believes  that  the  interfaces  should  be 
able  to  be  deployed  in  or  around  the 
third  quarter  2002. 

Finally,  the  Exchange  has  determined 
to  work  towards  the  development  of  a 
pfbposal  for  an  alternative  model  for 
ROT  access,  which  would  involve 
giving  ROTs  the  ability  to  electronically 
post  their  own  quotations  in 
competition  with  the  specialist  and  to 
have  their  own  quotation  generation 
models  (which  might  be  supplied  by  the 
Exchange  or  third  parties,  or  be 
independently  developed),  as  opposed 


"  See  Amendment  No.  4. 

'■  Unless  the  new  price-improving  order  is 
cancelled  before  at  least  one  contract  executes  at  the 
price  of  the  new  price-improving  order.  See 
proposed  Phlx  Rule  1014(g)(B)(2).  The  Exchange 
represents  that  the  purpose  of  this  third  condition 
is  to  eliminate  the  possibility  that  a  crowd 
participant  could,  by  placing  and  then  immediately 
canceling  a  price-improving  order,  cause  a  Price 
Improving  ROT/Specialist  to  lose  their  entitlement 
under  the  Special  Allocation. 

2<  See  Amendment  No.  5. 
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to  having  their  electronic  access  be 
limited  to  sending  limit  orders  on  a 
strike-by-strike  basis  (the  "Independent 
Quoting  Model"). »" 

This  Independent  Quoting  Model 
would  involve  the  Exchange  adopting  a 
new  trade  allocation  rule  similar  to  that 
International  Securities  Exchange 
("ISE")  Rule  713.  Subject  to  approval 
imder  the  governance  requirements  set 
forth  in  the  Exchange's  rules  and  in  the 
Act,  the  Exchange  would,  if  so 
approved,  submit  the  same  to  the 
Commission  as  the  ultimate  solution  to 
compliance  with  Section  IV.B.h.(aa)  of 
the  Order.  *» 

4.  Statutory  Basis 

For  these  reasons,  the  proposed  rule 
change  is  consistent  with  Section  6  of 
the  Act  in  general,  and  with  Section 
6(b)(5)  of  the  Act  specifically,  in  that  it 
is  designed  to  perfect  the  mechanisms  of 
a  free  and  open  market  and  the  national 
market  system,  protect  investors  and  the 
public  interest  and  promote  just  and 
.  equitable  principles  of  trade  by 
providing  Phlx  ROTs  with  increased 
electronic  access  to  the  specialist's  limit 
order  book,  which  should  provide 
incentive  for  Phlx  ROTs  to  quote 
competitively;  and  which  in  tiun  should 
result  in  competitive  pricing  and 
enhanced  liquidity  on  the  Exchange 
specifically,  and  in  the  options  markets 
in  general. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  or  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change  and  Amendments  Nos.  1-7 
thereto.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ft-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fiftii  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phbc-2002- 
04  and  should  be  submitted  by  July  it, 
2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  02-16210  Filed  6-26-02;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  4055] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Mexico,  Central  America,  and  the 
Caribbean  (MCAC)  Regional 
Educational  Advising  Coordinator 
(REAC)  Program 

summary:  The  Educational  Information 
and  Resources  Branch  (ECA/A/S/A)  of 
the  Bureau  of  Educational  and  Cultural 
Affairs  (ECA)  announces  an  open 
competition  for  the  Mexico.  Central 
America,  and  the  Caribbean  (MCAC) 
Regional  Educational  Advising 
Coordinator  (REAC)  Program.  Public 
and  private  nourprofit  organizations 
meeting  the  provisions  described  in 
Internal  Revenue  Code  section  26  U.S.C. 
501(c)(3)  may  submit  proposals.  The 
REAC  organization  facilitates  the 
provision  of  expertise  and  information 
through  the  regional  coordinator  to 
educational  advisers  in  the  region  in 


«>See  Amendment  No.  5. 


"  17  CFR  200.30-3(a)(12). 


consultation  with  U.S.  Embassies  and 
ECA.  The  REAC  program  works  to 
support  educational  information  centers 
in  the  region  and  to  assist  in  their 
professional  development.  These 
activities  include  the  sharing  of 
information  and  materials  with  the 
region's  advising  centers, 
communicating  trends  in  U.S.  education 
and  regional  exchange,  disseminating 
information  on  the  latest  developments 
in  technology  and  providing  direct 
guidance  through  site  visits, 
internships,  training  and  workshops  in 
Mexico.  Central  America  and  the 
Caribbean.  The  region  contains  46 
advising  centers  in  the  U.S.  Department 
of  State-affiliated  network.  These 
centers  provide  comprehensive  and 
unbiased  information  to  interested 
students,  scholars,  and  other 
individuals  about  study  opportunities  in 
Uie  U.S. 

Program  Information 

Overview 

The  Regional  Educational  Advising 
Coordinator  (REAC)  organization  will  be 
responsible  for  providing  on-site 
technical  assistance  and  training  to 
centers  in  the  Mexico,  Central  America, 
and  the  Caribbean  Region  (MCAC)  and 
for  coordinating  the  establishment  of 
any  new  advising  centers,  as  directed  by 
individual  embassies  in  consultation  . 
with  the  Branch.  The  REAC  will  support 
all  U.S.  Department  of  State-affiliated 
centers  located  in  the  following 
countries  and  locations:  Mexico,  Belize, 
Costa  Rica.  Cuba,  El  Salvador, 
Guatemala,  Hondiuas,  Nicaragua, 
Panama.  Guyana,  Suriname.  Anguilla, 
Antigua,  Aruba,  Bahamas,  Barbados. 
British  Virgin  Islands.  Cayman  Islands, 
Dominica.  Dominican  Republic, 
Grenada,  Haiti,  Jamaica,  Martinique, 
Montserrat.  Nevis.  St.  Kitts,  St.  Lucia. 
St.  Vincent  and  the  Grenadines,  and 
Trinidad  and  Tobago.  The  MCAC  REAC 
organization  should  work  impartially 
with  all  non-governmental 
organizations,  binational  centers  (such 
as  the  Institute  Guatemalteco- 
Americano  or  Centre  Cultural 
Costarricense-Norteamericano),  Public 
Affairs  Sections  located  in  U.S. 
embassies  and  consulates  overseas, 
universities,  libraries,  etc.  involved  in 
educational  advising  to  enable  advisers 
to  provide  accurate  and  timely 
information  on  U.S.  higher  educational 
opportunities.  The  REAC  must  work 
closely  with  the  Branch  and  Public 
Affairs  Sections  throughout  the  region 
to  help  establish  priorities  for 
educational  advising.  Responsibilities 
for  organization  for  the  MCAC  REAC 
will  include: 
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1.  Making  site  visits  to  advising 
centers  to  provide  training  and  conduct 
needs  assessment; 

2.  Providing  information  and 
guidance  in  response  to  specific 
questions  related  to  educational 
advising,  as  requested  by  advising 
centers; 

3.  Production  of  a  newsletter, 
electronic  bulletin  board  or  other 
methods  of  sharing  information  among 
centers,  and  oversight  of  regional 
listserv  REAC-MCAC; 

4.  Organization  and  oversight  of 
internship  training  programs  for 
beginning  and  intermediate  advisers  to 
be  held  in  one  of  the  larger,  well-staffed, 
well-trained  advising  centers,  as 
necessary; 

5.  Conducting  in-coimtry  and  sub- 
regional  workshops  as  needed,  as 
determined  in  consultation  with  Branch 
and  Public  Affairs  Sections; 

6.  Consultations  with  Embassies  and 
the  Branch  on  the  direction  and 
priorities  of  educational  advising; 

7.  Evaluation  and  Follow-up 
Qualifications  required  for  the 

coordinator  position  within  the  REAC 
organization  include  all  of  the 
following: 

1.  Fluent  Spanish  language  ability; 

2.  Knowledge  of  educational  advising 
programs  and  centers; 

3.  Experience  living  and  traveling  in 
the  region,  and  a  demonstrated 
willingness  and  ability  to  undertake  an 
ambitious  travel  schedule; 

4.  Knowledge  of  the  system  of  higher 
education  in  the  U.S.,  including  such 
issues  as  accreditation,  distance 
learning,  the  admissions  process, 
standardized  testing,  and  financial  aid; 

5.  Organizational  skills  needed  to 
administer  both  the  internship  programs 
and  conferences; 

6.  Excellent  time  management  skills, 
communication  skills,  and  computer/ 
intemet/listserv  skills; 

7.  Experience  in  public  speaking  and 
in  professional  training  activities;    . 

8.  U.S.  Citizenship. 

The  coordinator  snould  plan  a 
rigorous  travel  schedule  at  the 
beginning  of  his  or  her  tenure  in 
consultation  with  the  Branch  and  with 
advising  centers/embassies  to  be  visited, 
in  order  to  conduct  site  visits  consistent 
with  Branch  and  Public  Affairs  Section 
priorities.  The  proposal  should  contain 
a  tentative  travel  plan  and  should 
clearly  delineate  the  ability  of  the 
organization  to  make  reliable  travel 
arrangements  under  adverse  conditions 
as  well  as  the  willingness  and  ability  of 
the  REAC  to  undertake  a  rigorous 
itinerary. 

The  proposal  should  describe  all 
members  of  the  REAC  organization's 


proposed  program  staff,  clearly 
demonstrating  appropriate  expertise. 
f*rovisions  which  the  organization  will 
take  to  maintain  communication 
between  the  coordinator,  the  advising 
centers,  and  ECA/A/S/A  should  be 
clearly  described. 

Guidelines 

Pending  awarding  of  funds,  the  period 
of  this  grant  is  October  1,  2002  to 
September  30,  2003. 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  ECA  procediires. 

Programs  must  comlply  with  J-1  visa 
regulations.  Please  refer  to  Solicitation 
Package  for  further  information. 

Budget  Guuidelines 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program,  not  to  exceed  $56,000.  There 
must  be  a  summary  budget  as  well  as 
breakdowns  reflecting  both 
administrative  and  program  budgets. 
Applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification.  The  Bureau  encourages 
applicants  to  provide  maximum  levels 
of  cost-sharing  and  funding  from  private 
sources  in  support  of  its  programs. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Salary  and  benefits 

(2)  Budget  for  REAC  travel  and  per 
diem 

(3)  Costs  for  training  materials 

(4)  Costs  for  training  events 

(5)  Office  supplies  and  expenses 

(6)  Indirect  costs 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/S/A- 
03-02. 

FOR  FURTHER  INFORMATK>N  CONTACT:  The 
Educational  Information  and  Resources 
Branch,  ECA/A/S/A,  room  349  U.S. 
Department  of  State,  301  4th  Street. 
SW.,  Washington,  DC  20547,  telephone 
(202)  619-5434.  fax  (202)  401-1433, 
ssheehan@pd.state.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Sharen  Sheehan  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  aimoimcement  before  sending 
inquiries  or  submitting  proposals.  Once 


the  RFGP  deadline  has  passed,  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package  via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website  at  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington. 
DC  time  on  Thursday,  August  1,  2002. 
Faxed  docimients  will  not  be  accepted 
at  any  time.  Documents  postmarked  the 
due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  applicant 
must  ensure  that  the  proposals  are 
received  by  the  above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  6  copies  of  the 
application  should  be  sent  to:  U.S. 
Eiepartment  of  State,  SA-44,  Bureau  of 
Educational  and  Cultinal  Affairs,  Ref.: 
ECA/A/S/A-03-02,  Program 
Management.  ECA/EX/PM.  Room  534. 
301  4th  Street.  SW..  Washington.  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  section  at  the  U.S. 
Embassy  for  its  review,  with  the  goal  of 
reducing  the  time  it  takes  to  get  embassy 
conunents  for  the  Bureau's  grants 
review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
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proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grants  resides 
with  the  Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

2.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will- meet  the 
program's  objectives  and  plan. 

3.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 


4.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

5.  Institution's  Recora /Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

6.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

7.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

8.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   * ; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *  "and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 


provided  by  the  Bureau  that  contradicts    ' 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  June  25.  2062. 
Rick  A.  Ruth, 

Principal  Deputy  Assistant  Secretary.  Bureau 
of  Educational  and  Cultural  Affairs. 
Department  of  State. 
(FR  Doc.  02-16156  Filed  6-26-02:  8:45  am) 

BIUJNG  COOE  4710-05-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4056] 

Buraau  of  Educational  and  Cultural 
Affairs  Raquast  for  Grant  Proposals: 
Educational  Advising  In  Mexico  City 

SUMMARY:  The  Educational  Information 
and  Resoiu-ces  Branch  of  the  Bureau  of 
Educational  and  Cultural  Affairs  (ECA) 
announces  an  open  competition  to 
conduct  educational  advising  in  Mexico 
City  about  post-secondar>'  educational 
opportunities  in  the  U.S.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  Internal 
Revenue  Code  section  26  U.S.C. 
501(c)(3)  may  submit  proposals  for 
administering  educational  advising 
activities  in  Mexico  City.  Mexico.  The 
educational  advising  effort  in  Mexico 
City  would  be  part  of  the  network  of 
over  400  Department  of  State-affiliated 
advising  centers  worldwide.  These 
centers  provide  comprehensive  and 
unbiased  information  and  guidance  to 
all  interested  students  and  scholars 
about  accredited  study  opportunities  in 
the  U.S. 

Program  Information 

Overview 

The  size  of  the  university  population 
in  Mexico  City  and  its  proximity  to  the 
U.S.  make  it  a  criticai  location  for 
^providing  accurate,  unbiased 
information  about  how  to  gain  access  to 
educational  opportunities  in  the  U.S. 
Services  provided  by  the  center  must 
include  group  and/or  individual 
advising  informational  sessions.  The 
advising  center  should  provide  accurate 
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infonnation  and  advising  on  the 
following  topics:  U.S.  colleges, 
universities,  and  other  accredited  higher 
education  institutions;  the  application 
process  to  U.S.  universities;  majors  and 
nelds  of  study;  testing  requirements;  life 
in  the  U.S.;  scholarship  programs  and 
financial  aid;  and  pre-departure 
orientation.  Advisers  will  be  eligible  for 
training  opportunities  sponsored  by  the 
Bureau,  which  will  also  provide  a 
limited  selection  of  reference  books  and 
materials  to  the  center. 

The  proposal  should  describe  in 
detail  the  center's  location,  facilities 
(including  the  size  and  capacity  of  its 
public  spaces)  and  hours  of  operation, 
staffing  pattern  (including  percentage  of 
time  each  employee  will  devote  to 
advising  activities,  and  a  description  of 
their  functions  and  responsibilities),  an 
estimated  budget  for  the  office,  and 
information  delineating  the  services  that 
will  be  provided  by  the  center.  The 
center  should  be  capable  of  serving 
approximately  4,000  or  more  client 
inquiries  per  month,  including  visits, 
emails,  faxes,  and  phone  calls.  The 
proposal  should  also  include  a 
description  of  what  methods  the  center 
and  its  headquarters  or  sponsoring 
office  will  pursue  to  find  additional 
sources  of  funding  to  supplement  ECA 
funding  for  operating  costs. 

The  proposal  should  also  include 
infonnation  about  any  websites  that  will 
be  developed  to  support  the  overall 
educational  advisine  effort  in  Mexico. 

In  addition,  the  following  elements 
should  be  addressed  in  the  proposal: 

Outreach 

The  center  is  encouraged  to  reach  a 
wider  and  more  diverse  audience  by 
organizing  lectures  and  events  outside 
the  center.  These  outreach  activities 
should  provide  general  information 
about  study  opportunities  in  the  U.S. 
and  about  the  additional  services  and 
resources  that  may  be  otRained  by 
visiting  the  advising  center.  Proposals 
should  include  outreach  programs  for 
the  center  and  a  detailed  description  of 
activities  along  with  a  proposed 
schedule  of  visits.  Outreach  activities 
should  include  emphasis  on  reaching 
diverse  and  younger  (secondary  school 
age)  populations. 

Statistics 

The  center  must  submit  monthly 
statistics  on  the  numbers  of  clients 
served  to  the  Mexico,  Central  American, 
and  Caribbean  (MCAC)  Regional 
Educational  Advising  Coordinator 
(REAC).  The  statistics  should  track 
visitors  to  the  center,  phone  calls,  faxes, 
letters,  emails,  and  website  hits.  The 
center  must  also  be  responsive  to 


special  requests  for  information  from 
the  MCAC  REAC  or  the  Bureau's 
Educational  Information  and  Resources 
Branch.  The  proposal  should  also 
explain  how  the  center  will  work  with 
the  Public  Affairs  and  consular  sections 
of  the  U.S.  Embassy  in  Mexico  City  to 
collect  information  on  the  usage  of  the 
center  bom  applicants  for  student  visas. 

Fund-Raising/Cost  Defrayment 

The  proposal  should  explain  what 
measures  the  advising  center  will  take 
to  generate  income  and  to  reduce 
operating  costs.  A  general  introduction 
to  study  opportunities  in  the  U.S.  and 
access  to  basic  resources  must  be 
available  to  all  interested  persons  free  of 
charge.  To  help  cover  the  costs  of 
operation,  the  center  may  charge  a  fee 
for  specialized  services  (such  as 
individual  advising  or  test  preparation 
materials),  that  is  reasonable  by  local 
standards  to  keep  services  accessible  to 
the  majority  of  the  population. 
Examples  of  cost-defrayment  strategies 
which  centers  are  encouraged  to 
implement  include  using  volimteers  and 
charging  for  photocopying.  The 
proposal  should  clearly  indicate  how 
savings/income  will  be  applied  to  the 
operating  costs  of  the  advising  center. 

Coordination  and  Communication 

The  Mexico  City  educational  advising 
center  should  help  to  coordinate  major 
events  such  as  adviser  training 
workshops  and  advising  foirs  with  other 
educational  advising  centers  in  the 
region  to  prevent  overlap  and  provide 
visiting  representatives  of  U.S. 
institutions  the  opportunity  to 
participate  in  multiple  advising  fairs  on 
the  same  trip. 

The  center  should  participate  in 
appropriate  listservs  and  maintain 
contact  with  other  educational  advisers 
in  MCAC  and  other  regions. 

Professional  Standards,  Guidelines  and 
Development 

Educational  advisers  should  adhere  to 
the  OSEAS  Standards  of  Ethical 
Conduct  adopted  by  NAFSA: 
Association  of  International  Educators. 

Guidelines , 

Pending  availability  of  funds,  the 
period  of  this  grant  is  October  1 ,  2002 
to  September  30,  2003.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  ECA  Bureau 
procedures. 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  Solicitation 
Package  for  further  infonnation. 


Budget  Guidelines 

The  Bureau  anticipates  awarding  one 
grant  in  the  amoimt  of  $70,000  to 
support  program  and  administrative 
costs  required  to  implement  this 
prograpi.  The  Bureau  encourages 
applicants  to  provide  maximum  levels 
of  cost-sharing  and  funding  from  private 
sources  in  support  of  its  programs. 
Grants  awarded  to  eligible  organizations 
with  less  than  four  years  of  experience 
in  conducting  international  exchange 
programs  will  be  limited  to  $60,000. 
Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program,  not  to  exceed  $70,000.  There 
must  be  a  summary  budget  as  well  as 
breakdowns  reflecting  both 
administrative  and  program  budgets. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Salaries  and  benefits 

(2)  Office  suppUes  and  expenses, 
including  rent,  communications, 
postage  and  shipping 

(3)  Outreach  and  publicity  costs 

(4)  Indirect  costs 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number 

All  correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference  • 
the  above  title  and  number  ECA/A/S/A- 
03-03. 

FOR  FURTHER  MFORMATION  CONTACT:  The 
Educational  Information  and  Resources 
Branch,  ECA/A/S/A,  room  349  U.S. 
Department  of  State,  301  4th  Street, 
SW.,  Washington,  EX:  20547,  telephone 
(202)  619-5434,  fax  (202)  401-1433, 
88heehan@pd.state.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
pre[>aration.  Please  specify  Bureau 
Prt^ram  Officer  Sharon  Sheehan  on  all 
other  inquiries  and  correspondence. 
Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  SoUdUtion  Package  via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website  at  http://exchanges.state.gov/ 
education/RPGPs.  Please  read  all 
infonnation  before  doMmloading. 
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Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DC  time  on  Thursday,  August  1.  2002. 
Faxed  documents  will  not  be  accepted 
at  any  time.  Documents  postmarked  the 
due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  applicant 
must  ensure  that  the  proposals  are 
received  by  the  above  deadline. 

Applicants  must  f6llow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  6  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/A/S/A-03-03,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington.  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5'  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  Section  at  the  US 
Embassy  for  its  review,  with  the  goal  of 
reducing  the  time  it  takes  to  get  embassy 
comments  for  the  Bureau's  grants 
review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 


influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  grants  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Progmm  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Plan  should 
adhere  to  the  program  overview  and 
guidelines  described  above. 

2.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

3.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

5.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 


6.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

7.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  fi«quent. 

8.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

9.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  •  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world.  '  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
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part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  caimot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  lune  20.  2002. 
Rick  A.  Ruth. 

Principal  Deputy  Assistant  Secretary,  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 

IFR  Doc.  02-16155  Filed  6-26-02:  8:45  am] 

MLUNO  COOC  4710-OS-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlatratlon 

Intent  To  Prepare  Environmental 
Impact  Statement  and  Hold 
Environmental  Scoping  Meetlnge  for 
Airport  Maeter  Plan  Oevetopment  at 
T.F.  Green  Airport,  Warwicli,  Rl 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Notice  of  intent  to  prepare 
Environmental  Impact  Statement  and 
hold  environmental  scoping  meetings. 

SUMMARY:  The  Federal  Aviation 
Administration  announces  that  it  will 
prepare  an  Environmental  hnpact 
Statement  (EIS)  for  projects  proposed  in 
the  Airport  Master  Plan  for  T.F.  Green 
Airport  in  Warwick,  Rhode  Island. 
Public  scoping  meetings  will  be  held  to 
ensure  that  all  significant  issues  related 
to  the  proposed  projects  are  identified. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
John  Silva,  Federal  Aviation 
Administration,  Airports  Division, 
ANE-600, 12  NewCngland  Executive 
Park,  Burlington,  MA  01803;  Telephone 
781-238-7602. 

SUPPLEMENTARY  INFORMATION:  The 
Rhode  Island  Airport  Corporation 
(RIAC)  is  preparing  an  Airport  Master 
Plan  and  related  Airport  Layout  Plan  to 
identify  and  depict  hiture 
improvements  to  T.F.  Green  Airport  in 
Warwick,  Rhode  Island.  The  Federal 
Aviation  Administration  will  prepare  an 
EIS  prior  to  approval  of  RIAC's  Airport 
Layout  Plan  or  funding  development 
depicted  thereon. 

Projects  identified  in  the  Airport 
Master  Plan  that  will  be  assessed  in  the 
EIS  include  reconstruction  of  Runway 
16-34,  provision  for  full  Run  way  Safety 
Areas  for  Runway  16-34,  potential 


extension  of  Rimway  16-34,  potential 
extension  of  Runway  5R-23L,  potential 
closure  of  Runway  5L-23R,  taxiway 
improvements,  terminal  development, 
and  associated  ancillary  development. 
Additional  development  that  may  be 
assessed  in  this  EIS  include  the 
expansion  of  the  aircraft  Remain 
Overnight  areas  and  vehicle  parking, 
and  peripheral  roadway  improvements. 

Alternatives  assessed  in  the  EIS  may 
include,  but  may  not  be  limited  to:  No- 
Build/No-Action;  Reconstruct  and 
shorten  Rimway  16/34  to  accommodate 
standard  safety  areas  within  the  existing 
(airport]  footprint  and  construct 
associated  terminal  and  roadway 
projects;  Reconstruct  Rimway  16/34  at 
its  existing  pavement  length  with 
standard  safety  areas  and  construct 
associated  terminal  and  roadway 
projects;  and  Extend  Runway  16/34  and 
Runway  5R-23L.  with  standard  safety 
areas  and  construct  associated  terminal 
and  roadway  projects. 

The  Rhode  Island  Airport  Corporation 
has  convened  a  Study  Resource 
Committee  for  community 
representation  during  the  continued 
development  of  the  Airport  Master  Plan 
Update.  To  ensure  that  the  full  range  of 
issues  related  to  the  future  Master  Plan 
are  addressed  and  that  all  significant 
issues  are  identified,  FAA  intends  to 
consult  and  coordinate  with  federal, 
state  and  local  agencies  which  have 
jurisdiction  by  law  or  have  specific 
expertise  with  respect  to  any 
environmental  impacts  that  may  result 
from  any  selected  projects.  An 
environmental  scoping  meeting  for 
these  agencies  will  be  held  at  the  T.F. 
Green  Airport,'  in  the  Mary  Brennan 
Board  Room  located  behind  the  Delta 
ticket  counter  at  the  Airport,  at  1  p.m. 
on  Thursday,  July  25.  2002.  FAA  will 
also  solicit  input  from  the  public  with 
a  public  scoping  meeting  on  Thursday. 
July  25.  2002,  from  5  p.m.  to  8  p.m  at 
Toll  Gate  High  School,  575  Centerville 
Road,  Warwick,  Rhode  Island.  In 
addition  to  providing  input  afthe 
scoping  meetings,  agencies  and  the 
public  may  submit  written  comments  on 
the  scope  of  the  environmental  study  to 
the  address  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  notice.  Comments  must  be . 
submitted  by  August  9,  2002. 

Issued  in  Burlington,  Massachusetts,  on 
June  12.  2002. 

Vincent  A.  Scarano, 

Manager.  Airports  Division,  New  England 
Region,  Federal  Aviation  Administration. 
IFR  Doc.  02-16167  Filed  6-26-02;  8:45  am] 
MUJNQ  coot  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlatratlon 

RTCA  Special  Committee  199:  Airport 
Security  Acceee  Control  Syeteme 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  RTCA  Special 
Committee  199  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  199:  Airport 
Security  Access  Control  Systems. 

DATES:  The  meeting  will  be  held  on  July 
12,  2002  starting  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc..  1828  L  Steeet.  NW.  Suite 
805.  Washington.  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW. 
Suite  805.  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  hUp://www.rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
199  meeting.  The  agenda  will  include: 

•  July  12: 

•  Opening  Session  (Welcome. 
Introductory  and  Administrative 
Remarks,  Agenda  Overview,  Review 
Minutes  of  Previous  Meeting, 
Action  Items  from  Last  Meeting) 

•  Workgroup  Reports.  New  Standard 
Text,  and  Comments  from 
Members,  as  appropriate  (Document 
Sections  1—4,  Biometrics 
workgroup,  Smart  card  workgroup. 
Database  workgroup) 

•  Transportation  Security 
Administration — Activity  Review 

•  Closing  Session  (Any  Other    ' 
Business,  Establish  Agenda  for  Next 
Meeting,  Date  and  Place  of  Next 
Meeting) 

•  Workgroups  Breakout  Session 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
commitment  at  any  time. 
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Issued  in  Washington,  DC,  on  June  17, 
2002. 

Norman  T.  Fujisaki, 

Deputy  Director,  System  Architecture  and 
Investment  Analysis. 

[FR  Doc.  02-16168  Filed  6-26-02;  8:45  am] 
BHJJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Request  To 
Release  Airport  Property  at  the 
Snohomish  County  Airport/Paine  Field, 
Everett,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  request  to  release 
airport  property. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invite  public  comment  on  the  release  of 
land  at  Snohomish  County  Airport/ 
Paine  Field  under  the  provisions  of 
Section  125  of  the  Wendell  H.  Ford 
Aviation  Investment  Reform  Act  for  the 
21st  Century  (AIR  21). 
DATES:  Comments  must  be  received  on 
or  before  July  22,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Mr. 
J.  Wade  Bryant,  Manager,  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Seattle  Airports 
District  Office.  1601  Lind  Avenue,  SW., 
Suite  250,  Renton,  Washington  98055- 
4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Dave 
Waggoner,  Airport  Director,  3220-lOOth 
Street.  SW..  Everett,  Washington  98204- 
1390. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeff  Winter,  Project  Manager,  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Seattle  Airports 
District  Office,  1601  Lind  Avenue,  SW., 
Suite  250,  Renton,  Washington  98055- 
4056. 

The  request  to  release  property  may 
be  reviewed  in  person  at  this  same 
location,  by  appointment. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
invites  public  comment  on  the  request 
to  release  property  at  the  Snohomish 
County  Airport/Paine  Field  under  the 
provisions  of  the  AIR  21. 

On  May  30,  2002.  the  FAA 
determined  that  the  request  to  release 
property  at  Snohomish  County  Airport/ 
Paine  Field  submitted  by  the  county  met 
the  procedural  requirements  of  the 
Federal  Aviation  Regulations,  Part  155. 
The  FAA  may  approve  the  request,  in 


whole  or  in  part,  no  later  than  July  22, 
2002. 

The  following  is  a  brief  overview  of 
the  request.  . 

The  Smohomish  County  Airport/ 
Paine  Field  requests  the  release  of  14.50 
acres  of  non-aeronautical  airport 
property  to  the  Snohomish  County 
Parks  Department.  The  purpose  of  this 
release  is  to  transfer  land,  yvhich  has 
been  predominately  leased  by  the  Parks 
Department  from  tlie  airport  for  nearly 
20  years.  The  Parks  Department  plans  to 
continue  to  use  the  property  as  a  little 
league  ballpark  facility.  The  parcel 
proposed  for  sale  has  not  been  used  for 
aviation  purposes  and  no  aeronautical 
use  of  the  property  is  planned  or 
anticipated.  Snohomish  County,  a 
political  subdivision  of  the  State  of 
Washington,  on  behalf  of  the 
Snohomish  County  Airport/Paine  Field 
requests  the  release  from  the  terms, 
conditions,  reservations,  and 
restrictions  imposed  upon  the  property 
deeded  to  the  Airport  by  the  United 
States  of  America,  and  the  release  of  the 
subject  property  from  any  assurances  of 
the  County  as  sponsor  as  contained  in 
any  FAAP,  ADAP,  or  AIP  grant 
agreement.  The  release  of  the  property 
will  benefit  the  users  of  the  airport  as 
the  fair  market  value  revenues  generated 
from  the  sale  of  this  property  will  be 
applied  to  offset  costs  incurred  by  the 
airport  for  the  2000  Runway  Safety  Area 
Project.  Any  person  may  inspect  the 
request  in  person  at  the  FAA  office 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Snohomish 
County  Airport,  3220— 100th  Street. 
SW..  Everett,  Washington  98204-1390. 

Issued  in  Renton,  Washington  on  May  30, 
2002. 

J.  Wade  Bryant, 

Manager,  Seattle  Airpqrts  District  Office. 
[FRDoc.  02-16169  Filed  6-26-02;  8:45  am] 
MUmO  COOE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Doclwt  No.  MARAD-2002-12545] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendationa 

action:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 


Administration'sT;MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  August  26,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Duim.  Maritime 
Administration,  Office  of  Ports  and 
Domestic  Shipping.  400  Seventh  Street 
Southwest,  Washington.  DC  20590. 
Telephone:  202-366-2307,  FAX:  202- 
366-6988;  or  E-mail: 
kathleen.dunn@marad.dot.gov.  Copies 
of  this  collection  can  also  be  obtained 
from  that  office. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Application  for 
Waiver  of  the  Coastwise  Trade  Laws  for 
Small  Passenger  Vessels. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0529. 

Form  Numbers:  None. 

Expiration  Date  of  Approval: 
December  31,  2002. 

Summary  of  Collection  of 
Information:  Owners  of  ship  vessels 
desiring  waiver  of  the  coastwise  trade 
laws  affecting  small  passenger  vessels 
will  be  required  to  file  a  written 
application  and  justification  for  waiver 
to  the  Maritime  Administration 
(MARAD).  The  agency  will  review  the 
application  and  make  a  determination 
whether  to  grant  the  requested  waiver. 

Need  and  Use  of  the  Information: 
MARAD  requires  the  information  in 
order  to  process  applications  for  waivers 
of  the  coastwise  laws  and  to  determine 
the  effect  of  waivers  of  the  coastwise 
trade  laws  on  United  States  vessel 
builders  and  United  States-buih  vessel 
coastwise  trade  businesses. 

Description  of  Respondents:  Small 
passenger  vessel  owners  desirous  of 
operating  in  the  coastwise  trade. 

Annual  Responses:  one. 

Annual  Burden:  one  hour. 
Comments:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document.  Written  comments 
may  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  functions  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
.    estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  the 
quality,  utihty,  and  clarity  of  the 
information  to  be  collected.  All 
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comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.  EDT  (or 
EST),  Monday  through  Friday,  except 
Federal  Holidays.  An  electronic  version 
of  this  document  is  available  on  the 
World  Wide  Web  at  http://dms.dot.gov. 

Dated:  June  21.  2002. 

By  Order  of  the  Maritime  Administrator. 
loel  C.  Richard, 

Secretary,^aritime  Administration. 
(PR  Doc.  02-16204  Filed  6-27-02:  8:45  am] 
MLum  coot  4tl0-tl-# 


DEPARTMENT  OF  TRANSPORTATION 
MarltinM  AdmlnMnrtion 

[DodMt  Numbw^  MARAI>-2002-12S40| 

RequMted  AdministrathM  Wahmr  of 
ttw  Cdaatwftaa  Trada  i  at^m 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Notice  of  deadline  for 
submitting  waiver  applications  under 
existing  waiver  authority. 

summary:  Pursuant  to  Public  Law  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  However, 
MARAD's  authority  to  grant  waivers 
expires  September  30,  2002.  To  allow 
adeqtiate  time  for  application  processing 
and  public  comment,  all  new 
applications  should  be  received  by 
MARAD  as  soon  as  possible  but  no  later 
than  August  1,  2002.  Any  certificate  or 
endorsement  already  issued  shall 
continue  in  effect  until  otherwise 
invalidated  or  revoked  under  chapter 
121  of  title  46,  United  States  Code. 
FOR  FURTHER  NIFORMATION  CONTACT: 
Kathleen  Dtmn,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-632  Room  7201, 
400  Seventh  Street,  SW..  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  MFORMATWN:  Title  V  of 
Public  Law  105-383  provides  authority 
to  the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  Section 
27  of  the  Merchant  Marine  Act  of  1920, 
as  amended,  46  App.  U.S.C.  883,  and 
other  statutes,  for  small  commercial 
passenger  vessels  (no  more  than  12 
passengers).  This  authority  has  been 
delegated  to  the  Maritime 
Administration  per  49  CFR  §  1.66. 
Delegations  to  the  Maritime 
Administrator,  as  amended. 


In  order  to  implement  the  law,  a  set 
of  procedures  has  been  established  to 
expedite  waiver  processing.  As  part  of 
the  application  procedure  MARAD 
requires  a  period  of  public  notice, 
which  includes  the  publication  of 
applications  for  a  waiver  for  30  days  for 
public  review  in  the  Federal  Register. 

After  the  public  notice  period 
MARAD  uses  all  sources  available  to 
determine  if  there  will  be  an  "imdue 
adverse  affect"  on  existing  operators 
and  boat  builders.  The  waiver  will  not 
be  issued  if  it  is  determined  by  MARAD 
that  the  action  will  unduly  adversely 
affect  operators  of  U.S. -built  vessels  or 
U.S.  shipyards.  Lastly,  there  is  a  review 
procedure  and  a  waiver  revocation 
process  if  the  vessel's  use  changes 
substantially  after  the  waiver  is  issued 
and  the  change  causes  adverse  impact. 

It  is  MAR/J)'s  goal  to  make  all  waiver 
decisions  by  September  16,  2002  to 
include  the  Maritime  Administrator's 
10-day  recision  period  before  waiver 
authority  expires  September  30.  2002. 

Basic  EUgibUity  Requirements 

(a)  The  vessel  must  have  been  built 
outside  the  United  States  and  be  at  least 
three  years  old. 

(b)  The  vessel  will  not  be  allowed  to 
carry  more  than  12  passengers. 

(c)  The  vessel  must  be  of  at  least  5  net 
tons  and  not  registered  under  the  laws 
of  a  foreign  cotmtry. 

(d)  The  vessel's  ownership  must  meet 
U.S.  citizenship  requirements. 

(e)  The  vessel  must  meet  all  other  U.S. 
Coast  Guard  requirements  for  a 
Coastwise  Trade  Endorsement  before  it 
can  engage  in  commercial  service.  It  is 
the  responsibility  of  the  applicant  to 
ensure  a  proposed  vessel  meets  these 
standards.  For  information,  please 
contact  the  Coast  Guard's  National 
Vessel  Documentation  Center  on  1-800- 
799-8362. 

How  to  Make  Application     * 

Applications  should  reach  us  no  later 
than  August  1,  2002  since  our  waiver 
authority  expires  September  30,  2002. 
Also,  because  US  Postal  Service  mail 
has  been  delayed  in  reaching  our  office 
since  October  2001  you  may  wish  to  use 
an  alternate  carrier  to  submit  your 
request.  Please  apply  in  writing  to  the 
Maritime  Administration  at  the 
following  address.  Secretary,  Maritime 
Administration,  MAR-120  Room  7210, 
400  7th  Street,  SW.,  Washington.  DC 
20590. 

The  application  Mrill  be  for  an 
administrative  waiver  of  the  coastwise 
laws  of  the  United  States  for  an  eligible 
vessel  to  carry  no  more  than  twelve  (12) 
passengers  for  hire.  The  application 
need  not  be  in  any  particular  format,  but 


must  be  signed  and  contain  the 
following  information: 

(a)  Name  of  vessel  including  official 
or  state  registration  number,  and  owner 
for  which  waiver  is  requested. 

(b)  Size,  capacity  and  tonnage  of 
vessel  (state  whether  tonnage  is 
measured  pursuant  to  46  U.S.C.  14502, 
or  otherwise,  and  if  otherwise,  how 
measured). 

(c)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  [A  good  definition  of  the 
geographic  region  is  important  because 
it  wUl  assist  MARAD  in  determining  if 
the  issuance  of  a  waiver  will  have  an 
adverse  impact  on  current  operators. 
The  waiver,  if  granted,  will  limit  the 
operation  of  the  vessel  to  the  geographic 
area  specified  by  the  applicant.] 

(d)  Date  and  place  of  construction  and 
(if  applicable)  rebuilding.  (If  applicant  is 
imable  to  determine  the  origin  of  the 
vessel,  foreign  construction  will  be 
assumed). 

(e)  Name,  address,  and  telephone 
number  of  vessel  owner. 

(f)  A  statement  on  the  impact  this 
waiver  will  have  on  other  conunercial 
passenger  vessel  operators,  including  a 
statement  describing  the  operations  of 
existing  operators. 

(g)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 

You  must  enclose  a  non-refundable 
application  fee  for  each  waiver 
requested,  in  the  form  of  a  check  or 
money  order  for  $300,  made  out  to  the 
order  of  "Maritime  Administration — 
Transportation." 

MARAD  may  ask  additional  questions 
of  the  applicant  and,  as  part  of  the 
application  review  process,  consider 
public  comment,  internal  investigation 
and  analysis,  or  any  other  sources  or 
information  deemed  appropriate. 

Proceaa 

Your  waiver  request  will  be  published 
in  the  Federal  Register  as  soon  as 
practicable  for  a  period  of  30  days  for 
public  comment.  After  the  30-day 
public  comment  period,  MARAD  will 
review  all  information  available  and 
issue  a  decision.  It  is  our  goal  to  make 
a  decision  on  every  application  by 
September  16,  2002. 

A  complete  copy  of  the  formal  rule 
regarding  this  program  can  be  found  on 
the  World  Wide  Web  at  http:// 
dms.dot.gov.  Once  into  the  Document 
Management  System,  "search"  imder 
docket  ntmiber  5915,  the  final  rule 
appears  as  the  last  document  entered, 
document  6. 

Dated:  June  24,  2002. 
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By  Order  of  the  Maritime  Administrator. 

|oe!  C.  Richard. 

Secretary,  Maritime  Administration. 

(PR  Doc.  02-16267  Filed  6-26-02;  8:45  am] 

BHJJNG  CODE  4910-S1-P 

DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Orant  Program  for  Research  and 
Davslopmant  In  the  Field  of 
Transportation  Statistics 

AGENCY:  Bureau  of  Transportation 

Statistics  (BTS),  DOT. 

ACTION:  Notice  of  new  grant  cycle. 

SUMMARY:  The  BTS  supports  its  goal  of 
advancing  the  field  of  transportation 
statistics  through  the  Transportation 
Statistics  Research  Grants  program.  This 
notice  solicits  applications  for  projects 
that  support  the  development  of  the 
field  of  transportation  statistics;  and/or 
involve  research  or  development  in 
transportation  statistics.  It  oudines  the 
purpose,  goals,  and  general  procedures 
for  application  and  award.  For  this 
cycle,  BTS  will  make  available  up  to 
approximately  $256,000  in  grant  funds 
to  eligible  organizations. 
DATES:  For  BTS  to  consider  your 
application,  we  must  receive  it  by , 
August  7,  2002,  at  5  p.m.  Eastern 
Standard  Time.  Applications  received 
after  August  7,  2002,  will  be  held  for  the 
next  cycle,  which  is  anticipated  to  be 
every  six  to  twelve  months,  unless  you 
request  in  wrriting  that  your  application 
beretiuned. 

ADDRESSES:  You  must  send  six  copies  of 
the  application  package  to  the  BTS 
Grants  Program,  Room  3117,  Bureau  of 
Transportation  Statistics,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Promod  Chandhok,  Office  of  Statistical 
Programs,  Bureau  of  Transportation 
Statistics,  Room  3117, 400  Seventh 
Street.  SW.,  Washington,  DC  20590; 
phone  (202)  366-2158;  fax:  (202)  493- 
0568;  e-mail: 
promod.chandhok@bts.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background — Advancing  the 
Disciplhie  of  Transportation  Statistics 

The  piupose  of  this  grant  program  is 
to  provide  financial  assistance  to 
eligible  organizations  to  help  advance 
the  discipline  of  transportation 
statistics.  These  grants  are  authorized  by 
section  5109  of  the  Transportation 
Equity  Act  for  the  2l8t  Century  (TEA- 


21)  (Public  Law  105-178  (1998), 
codified  at  49  U.S.C.  111(g)).  BTS 
anticipates  awarding  up  to  $500,000  per 
year  in  grants  for  projects  that  (1) 
support  development  of  the  field  of 
transportation  statistics;  and/or  (2) 
advance  research  or  development  in 
transportation  statistics. 

BTS  is  a  separate  operating 
administration  within  the  U.S. 
Department  of  Transportation  (DOT).  Its 
mission  is  to  lead  in  developing 
transportation  data  and  information  of 
high  quality,  and  to  advance  their 
effective  use  in  public  and  private 
transportation  decision-making.  In 
accomplishing  this  mission,  BTS  works 
to  improve  six  key  attributes  of 
transportation  data  and  analysis — 
quality,  comparability,  completeness, 
timeliness,  relevance,  and  utility. 

Our  ultimate  goal  is  to  make 
transportation  better— to  enhance  safety, 
mobility,  economic  growth,  the  human 
and  natural  environment,  and  national 
security  (the  five  strategic  goals  of  the 
Department  of  Transportation).  BTS's 
role  in  this  goal  is  to  provide  data  and 
information  that  others  need  to  make 
decisions  concerning  transportation.  We 
collect  data  and  compile,  analyze,  and 
publish  statistics.  BTS  is  seeking 
assistance  in  building  and  developing 
this  knowledge  base. 

While  there  are  many  excellent 
transportation  data  programs  and  many 
excellent  statistics  programs,  few  are 
devoted  to  the  intersection  of  these  two 
disciplines.  Bringing  a  better 
understanding  of  statistics  to 
transportation  data  will  improve  data 
quality,  increase  utility  (e.g.,  by 
improving  measures  of  travel),  and 
reduce  costs  (e.g.,  by  using  techniques 
to  make  data  collection,  analysis,  and 
dissemination  more  efficient).  BTS 
wants  to  foster  the  transportation 
statistics  discipline  and  increase  its 
quality  and  usefulness  to  the 
transportation  community.  This  grants 
program  is  one  way  BTS  is  working 
toward  this  goal. 

n.  Eligibility  Requirements 

What  Organizations  May  Apply? 

BTS  invites  applications  from  public 
and  private  non-profit  entities.  We 
strongly  encourage  Minority  Serving 
Institutions,  which  have  been 
traditionally  under-represented  in 
transportation  statistics,  to  submit 
applications.  If  organizations  partner  on 
a  project,  the  participants  should  submit 
a  single  application.  You  may  submit 
more  than  one  application  as  long  as  the 
applications  are  for  separate  and 
distinct  projects. 


What  Projects  Are  Eligible  for  Funding? 

Proposals  should  serve  the  broad 
transportation  interests  of  the  country, 
and  we  are  particularly  interested  in 
high-quality  proposals  that  treat  one  or 
more  of  the  following  areas: 

(1)  Measuring  the  vulnerability  of  the 
transportation  system  and  its  users  to 
crime  and  terrorism; 

(2)  Visualizing  and  mining  of 
transportation  databases; 

(3)  Aggregating  and  analyzing 
databases  maintained  by  CKDT  agencies, 
especially  where  the  research  involves 
multiple  modes  of  transportation; 

(4)  Improving  the  quality  and 
usability  of  federal  transportation 
statistics; 

(5)  Designing  and  analyzing 
transportation  surveys; 

(6)  Developing  exposure  measures 
(e.g.,  vehicle  miles  traveled)  for  use  in 
risk  analyses; 

(7)  Improving  the  statistical  use  of 
geographic  information  systems  to  better 
understand  and  quantify  travel 
behavior; 

(8)  Developing  performance  measures 
for  the  transportation  system; 

(9)  Applying  small  area  estimation 
techniques  to  transportation; 

(10)  Improving  data  quality  and  data 
collection;  and 

(11)  Enhancing  or  extending  the 
National  Transportation  Library  to 
better  express  or  incorporate  statistical 
analyses. 

This  list  is  not  exhaustive,  and  we  are 
eager  to  consider  any  innovative 
proposal  that  supports  the  development 
of  the  field  of  transportation  statistics  or 
involves  research  and  development  in 
transportation  statistics.  In  this  cycle, 
we  will  give  priority  consideration  to 
proposals  for  innovative  research  on  the 
security  of  our  transportation  system. 

What  Are  the  Cost  Sharing 
Requirements? 

For  awards  of  $100,000  or  more,  the 
recipient  shall  fund  at  least  50  percent 
of  the  project's  costs.  The  nonfederal 
match  must  come  from  sources  other 
than  the  project  sponsor,  and  must  be 
cash  contributions  rather  than  in-kind 
contributions.  In  reviewing  all 
applications,  even  those  requesting  less 
than  $100,000,  the  degree  of  cost- 
sharing  will  be  considered,  with  more 
weight  given  to  cash  contributions  than 
in-kind  services.: 

m.  Application  Contents 

For  more  information  about 
submitting  your  application,  please  refw 
to  the  ADDRESSES  and  DATES  sections 
listed  above.  In  order  to  be  considered 
for  funding  imder  this  program,  your 
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application  package  must  include  the 
following: 

(1)  A  Project  Narrative.  This  must  not 
exceed  eight  letter-size  pages,  single- 
sided  and  double-spaced.  Use  at  least 
12-point  type  and  one  inch  margins.  In 
general,  the  information  you  provide 
should  be  in  sufficient  detail  so  BTS 
understands  the  proposed  work  and  its 
anticipated  benefits.  It  should  also 
demonstrate  that  you  have  the  necessary 
experience  and  resources  to  accomplish 
it.  The  narrative  must  identify  the 
organization;  how  it  meets  the  eligibility 
criteria;  its  experience  and 
accomplishments  in  collecting, 
analyzing,  and/or  disseminating 
transportation  data;  and  the 
quahfications  of  the  principals  proposed 
to  conduct  the  activities.  The  narrative 
must  also  describe  the  proposed 
activity,  including  how  you  would 
accomplish  it,  a  timeline  listing  major 
milestones  associated  with  the  project, 
and  a  list  of  specific  products  and/or 
services  with  the  dates  they  will  be 
delivered. 

(2)  An  Application  for  Federal 
Assistance.  Submit  OMB  SF-424 
(Application  for  Federal  Assistance), 
which  is  the  official  form  required  for 
all  federal  grants.  It  requests  basic 
information  about  the  grantee  and  the 
proposed  project.  Under  Part  10  of  this 
form,  use  20.920  and  Transportation 
Statistics  Research  Grants  for  the 
Catalog  of  Federal  Domestic  Assistance 
Number  and  Title.  Also  submit  OMB 
SF-424A  (Budget  Information— 
Nonconstniction  Programs).  You  can 
download  these  forms  from  the  OMB 
Internet  site  at  http:// 

www.  whitehouse.gov/omb/gmnts. 

(3)  An  Evaluation  Plan.  Include  a  brief 
description  of  how  you  will  evaluate 
and  measure  the  success  of  the  project, 
including  the  anticipated  benefits  and 
challenges  in  completing  it.  This  can  be 
part  of  die  Project  Narrative. 

(4)  Resxunes.  Include  resumes  from  up 
to  three  key  personnel  who  would  be 
significantly  involved  in  the  project. 

(5)  Letters  of  (Commitment.  If  your 
proposal  includes  the  significant 
involvement  of  other  eligible 
organizations,  your  application  must 
include  letters  of  commitment  from 
them. 

IV.  AppUcation  Review  ProceM  and 
Selection  Criteria 

The  Transportation  Statistics 
Research  Grants  program  uses  a 
competitive  process  and  applications 
will  be  evaluated  based  on  the  merit  and 
relevance  of  the  proposed  project  in 
relation  to  the  other  applications 
received.  BTS  anticipates  making 
multiple  awards  based  on  this 


solicitation.  While  BTS  will  select  the 
most  meritorious  proposals,  we  may 
choose  to  not  award  all  available  hmds. 

Upon  receiving  an  application,  BTS 
will  conduct  an  initial  review  to 
determine  if  it  meets  the  eligibility 
criteria  and  contains  all  of  the  items 
specified  imder  the  Application 
Contents  section  of  this  announcement. 
A  BTS  evaluation  committee  will  then 
review  each  complete  application  from 
an  eligible  recipient  using  the 
evaluation  criteria  listed  below  (the 
order  of  criteria  does  not  designate 
priority)  and  the  BTS  Director  will 
select  the  final  grants.  The  evaluation 
criteria  are: 

(1)  How  well  does  the  proposal 
support  BTS's  strategic  goals  of 
improving  the  quality,  comparability, 
completeness,  timeliness,  relevance, 
and  utility  of  transportation  data?  How 
well  does  the  proposal  serve  the  broad 
transportation  interests  of  the  United 
States? 

(2)  How  innovative  is  the  proposed 
activity?  To  what  extent  is  the  work 
being  accomplished  elsewhere? 

(3)  How  much  experience  has  the 
applicant  demonstrated  in  one  or  more 
of  the  following  areas — collecting, 
analyzing,  storing,  or  disseminating 
transportation  data,  particularly  data 
collected  or  disseminated  by  BTS,  and 
working  with  theoretical  statistical 
issues  concerning  transportation  data? 

(4)  Does  the  applicant  have  the 
professional  qualifications  and  team 
members  necessary  for  satisfactory 
performance  of  the  proposed  activity? 

(5)  How  well  does  the  technical 
approach  and  proposed  costs  reflect  an 
understanding  of  the  procediues 
necessary  to  complete  the  required 
tasks? 

(6)  To  what  degree  does  the  proposal 
include  cost-sharing?  More  weight  will 
be  given  to  proposals  with  cash 
contributions  than  in-kind  services.  For 
awards  of  $100,000  or  more,  BTS 
requires  cash  contributions  of  50 
percent  toward  the  total  project's  cost. 

V.  Amount  of  Funds  Available  and 
Period  of  Support 

We  anticipate  that  approximately 
$500,000  per  year  will  be  designated  to 
support  grants  over  the  next  five  years, 
subject  to  the  availability  of 
appropriated  funds.  This  estimate  does 
not  bind  BTS  to  a  specific  number  of 
offers  or  awards,  nor  to  a  specific 
amount  of  funding  support  for 
particular  awards  or  awards  in 
aggregate.  It  is  anticipated  that 
individual  award  amounts,  based  upon 
demonstrated  needs,  will  likely  range 
from  $50,000  to  $200,000,  though  BTS 


has  not  established  minimum  or 
maximum  funding  levels. 

Given  the  amount  of  funds  available, 
applicants  are  strongly  encoiuaged  to 
seek  other  funding  opportimities  to 
supplement  the  federal  funds. 
Preference  will  be  given  to  applicants 
with  cost  sharing  proposals  from  within 
or  outside  their  organizations. 

The  period  of  time  of  awards  will  vary 
with  the  complexity  of  the  project  and 
it  is  possible  that  grants  will  be  awarded* 
for  periods  greater  than  one  year. 

VI.  BTS  Involvement 

BTS  involvement,  if  any,  will  vary  by 
award.  If  you  anticipate  BTS 
involvement,  you  must  note  this  in  your 
project  narrative  and  any  support  BTS 
provides  will  be  specified  in  the  award 
agreement.  BTS  will  assign  a  liaison  to 
serve  as  the  primary  contact  regarding 
the  grant. 

Vn.  Terms  and  Conditions  of  Award 

(1)  Prior  to  award,  each  grantee  will 
be  required  to  complete  additional 
government  application  forms,  such  as 
OMB  SF-424B  (Assurances— 
Nonconstniction  Programs)  and  with 
the  certification  requirements  of  49  CFR 
Part  20,  Department  of  Transportation 
New  Restrictions  on  Lobbying,  and  49 
CFR  Part  29,  Department  of 
Transportation  Government- Wide 
Debarment  and  Suspension  (Non- 
Procurement)  and  Government-Wide 
Requirements  for  Drug  Free  Workplace 
(Grants). 

(2)  Each  grantee  shall  submit  a 
program  implementation  plan  no  more 
than  one  month  after  award.  The  BTS 
liaison  will  review  and  comment,  if 

necessary. 

(3)  Each  grantee  shall  submit 

quarterly  progress  reports,  a  draft  final 
report,  and  a  final  report  that  reflects  the 
BTS  liaison's  comments. 

Thank  you  for  your  interest  in  our 
Transportation  Statistics  Research 
Grants  program. 

AshishSen. 

Director. 

(FR  Doc.  02-16181  Filed  6-26-02;  8:45  am] 

■LUNG  COOK  4S10-HV-^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  290O-0S45] 

Agancy  Information  CoHaction 
AcUvHIaa  Undar  OMB  Ravtow 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
action:  Notice. 
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§UMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  July  29,  2002. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045 A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 


denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0545." 

Send  comments  and  . 

recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0545"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  Medical,  Legal,  and 
Other  Expenses  Incident  to  Recovery  for 
Injury  or  Death,  VA  Form  21-8416b. 

OMB  Control  Number:  2900-0545. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  "The  data  collected  is  used  to 
report  expenses  incident  to  recovery  of 
benefits  for  injury  or  death. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 


unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
15,  2002,  at  page  18306. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  7,500 
hours. 

Estimated  Avemge  Burden  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
10,000. 

Dated:  )une  18.  2002. 

By  direction  of  the  Secretary: 
Genie  McCully, 

Acting  Director,  Information  Management 
Service. 

(FR  Doc.  02-16288  Filed  6-26-02;  8:45  am] 
BILUNG  CODE  S010-01-P 
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contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  ttie  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  EDUCATION 

F«d«ral  Pell  Grant,  Federal  Perfcine 
Loana,  Federal  Work-Study,  Federal 
Supplemental  Educational  Opportunity 
Grant,  Federal  Family  Education  Loan, 
and  William  D.  Ford  Federal  Direct 
Loan  Programe 

Correction 

In  notice  document  02-13704 
beginning  on  page  38079  in  the  issue  of 


Friday,  May  31.  2002.  make  the 
following  correction: 

On  page  38080,  in  the  table  at  the  top 
of  the  page,  under  the  heading  Number 
in  College--,  in  the  third  column,  in  the 
fourth  line,  "23,900  "  should  read 
"23.990  ". 

IFR  Doc.  C2-13704  Filed  6-26-02:  8:45  am) 
MLUNQ  CODE  1S0»-01-O 


Thursday, 
June  27,  2002 


Part  n 

National  Gaining 
Commission 

25  CFR  Part  542 

Minimum  Internal  Control  Standards; 

Final  Rule 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  542 
RIN  3141-AA24 

Minimum  Intamal  Control  Standarda 

agency:  National  Indian  Gaming 

Commission. 

action:  Final  rule. 

summary:  In  response  to  the  inherent 
risks  and  the  need  for  effective  controls 
in  tribal  gaming  operations,  the 
Commission,  in  1999,  developed 
Minimum  Internal  Control  Standards 
(MICS).  Since  their  original 
implementation,  it  has  become  obvious 
that  the  MICS  require  technical 
adjustments  and  revisions  so  that  they 
may  continue  to  be  effective  in 
protecting  tribal  assets,  while  allowing 
Tribes  to  utilize  technological  advances 
in  the  gaming  industry.  To  that  end,  this 
final  rule  contains  numerous  revisions 
to  the  Commission's  existing  MICS  that 
provide  clarification  of  the  rules  and  the 
flexibility  to  allow  tribal  gaming 
operations  to  make  use  of  technological 
advances. 
DATES:  Effective  Date:  July  29,  2002. 

Compliance  Date:  Each  Tribal  gaming 
regulatory  authority  shall,  in  accordance 
with  the  Tribal  gaming  ordinance, 
establish  and  implement  tribal  internal 
control  standards  within  six  (6)  months 
of  June  27,  2002,  that  satisfy  the 
requirements  of  §  542.3  herein.  For 
those  Tribes  whose  tribal  internal 
control  standards  already  satisfy  the 
requirements  of  §  542.3,  no  action  is 
necessary. 

FOR  FURTNER  INFORMATION  CONTACT:  Joe 
H.  Smith,  202-632-7003  or  503-32fr- 
7050. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  5, 1999.  the  Commission 
first  published  its  Minimum  Internal 
Control  Standards  (MICS)  as  a  Final 
rule.  Since  this  time,  as  gaming  Tribes 
and  the  Commission  gained  practical 
experience  with  the  MICS,  it  became 
apparent  that  some  of  the  standards 
required  clarification  or  modification  to 
operate  as  the  Commission  had 
intended.  Also  recognizing  the  changes 
and  advances  in  Indian  gaming  and 
gaming  technology  since 
implementation,  on  November  27,  2000, 
the  Commission  published  an  advanced 
notice  of  proposed  rulemaking 
requesting  public  comments  on  the 
implementation  of  the  MICS. 

Along  with  requesting  public 
comments,  the  Commission  also 


solicited  input  and  giiidance  from  our 
own  employees,  many  of  whom  work 
closely  with  Indian  country  to  monitor 
compliance  with  the  existing  regulation. 
In  addition  to  receiving  input  from  our 
senior  staff  within  the  Washington.  DC 
office,  we  also  obtained  input  from  staff 
working  directly  with  Tribal  gaming 
operations.  This  gathering  of 
information  culminated  with  a  series  of 
conference  calls  with  our  Regional 
Offices  and  auditing  staff  where  we 
reviewed  each  provision  of  the 
regulation.  Also  reviewed  were  the 
numerous  comments  received  in 
response  to  the  advance  notice  of 
proposed  rulemaking.  Conunents  and 
suggestions  received  from  our 
employees,  emanating  from  actual, 
hands-on  experience  with  the  MICS, 
helped  identify  certain  areas  with  which 
Commission  employees  had  found 
difficulty.  This  input  proved  critical 
over  the  next  several  months  as  we 
worked  to  revise  the  regulation. 

In  keeping  with  its  commitment  to 
consultation  and  recognizing  the 
govemment-to-govemment  relationship 
it  shares  with  Tribes,  the  Commission 
solicited  nominations  of  individuals 
interested  in  serving  on  an  Advisory 
Committee  designed  to  assist  in  revising 
the  MICS.  Ten  (10)  tribal  representatives 
were  selected  based  on  several  factors, 
including  the  experiences  and 
backgrounds  of  the  individuals 
nominated,  the  size(s)  of  their  gaming 
operation(s),  the  types  of  games  played 
at  their  gaming  operation(s),  and  the 
areas  of  the  country  their  gaming 
operation(s)  are  located.  The  selection 
process  was  a  difficult  one  as  niunerous 
highly  qualified  individuals  expressed 
an  interest  in  serving  on  this  important 
Committee.  As  expected,  the  value 
added  by  involving  tribal 
representatives  who  work  daily  with  the 
MICS  was  immeasurable. 

Those  participating  on  the  behalf  of 
Tribes  as  members  of  this  Advisory 
Committee  were:  Jamie  Hummingbird, 
Director,  Cherokee  Nation  Gaming 
Commission,  Cherokee  Nation;  Patrick 
H.  Lambert,  Executive  Director,  Eastern 
Band  of  Cherokee  Gaming  Conunission, 
Eastern  Band  of  Cherokee:  Stephen  R. 
Lewis,  Commissioner,  Gila  River 
Gaming  Commission,  Gila  River  Indian 
Community:  Kristin  L.  Lumley, 
Executive  Director,  Yakama  Nation 
Gaming  Commission,  Yakama  Nation: 
John  Monforte,  Executive  Director, 
Acoma  Gaming  Commission.  Pueblo  of 
Acoma;  Kevin  F.  OToole.  Executive 
Director,  Oneida  Nation  Gaming 
Commission,  Oneida  Nation  of  New 
York:  Sandra  Plawman.  Treasurer,  Ho- 
Chunk  Nation  Gaming  Commission.  Ho- 
Chuck  Nation:  Jerome  J.  Schultze. 


Director,  Morongo  Gaming  Agency, 
Morongo  Band  of  Mission  Indians:  Lisa 
B.  Whetzel,  Director,  Kaw  Nation 
Enterprise  Development  Authority,  Kaw 
Nation;  and  Saunie  K.  Wilson, 
Executive  Secretary,  Oglala  Sioux  Tribal 
Gaming  Conunission,  Oglala  Sioux.  The 
Advisory  Committee  also  included  the 
following  Commission  representatives: 
Teresa  E.  Poust,  Conunissioner;  Joe  H. 
Smith,  Acting  Director  of  Audits; 
Michele  F.  Mitchell,  Attorney;  Timothy 
B.  Russ,  Financial  Analyst;  and  Denise 
Desiderio,  Assistant  to  the  Commission. 
Also  important  to  the  success  of  this 
process  was  the  involvement  of  a 
professional  facilitator,  Juliette  A. 
Falkner,  of  Carr,  Falkner  &  Swanson. 
Ms.  Falkner  was  instrumental  in 
keeping  the  Committee  focused  on  our 
goals  and  realizing  our  optimistic 
timeframe  for  completion. 

The  tribal  and  federal  representatives 
on  the  Advisory  Committee  worked 
together  as  a  team,  guided  by  a 
Partnership  Agreement  developed  at  its 
first  meeting.  An  Important  component 
of  this  Partnership  Agreement  was  that 
decision-making  would  be  done  by 
consensus.  Without  concurrence  from 
all  Committee  members  on  a  proposed 
change,  none  would  be  made.  While  a 
particular  change  may  not  be 
representative  of  an  individual's  first 
preference,  it  was  something  found  to  be 
within  acceptable  limits.  As  such,  this 
rule  represents  a  series  of  compromises 
made  by  all  members  of  the  Advisory 
Committee  after  much  discussion. 

"The  Commission  worked  closely  with 
the  Advisory  Committee  to  address  their 
concerns  about  the  existing  MICS  and  to 
address  the  nearly  one  hundred 
comments  received  in  response  to  the 
advanced  notice  of  proposed 
rulemaking.  Between  May  and 
November  2001,  the  Commission 
sponsored  six  working  meetings.  During 
these  meetings,  every  clause  of  the 
existing  MICS  was  reviewed  and  every 
conunent  submitted  to  the  Commission 
was  considered.  Each  meeting  was  held 
in  a  different  region  of  the  country, 
enabling  visits  to  a  number  of  tribal 
gaming  operations.  These  visits 
provided  valuable,  first-hand  experience 
with  technological  advances  and 
concerns  expressed  during  the  comment 
period.  Changes  were  made  to  the 
existing  MICS  based  on  comments, 
input  from  Advisory  Committee 
members,  and  data  gathered  during  site 
visits.  At  the  conclusion  of  this  process, 
the  Commission  published  the  Proposed 
Rule  in  the  Federal  Register  on 
December  26.  2001. 

On  February  5,  2002,  the  Commission 
hosted  a  public  hearing  on  the  Proposed 
Rule.  This  hearing  provided  an 
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excellent  opportunity  for  individuals  to 
provide  comment  about  the  regulation 
to  both  the  Commission  and  to  members 
of  the  Advisory  Committee.  A  total  of 
twenty  (20)  individuals  presented 
testimony  at  this  hearing. 

The  Commission  received 
approximately  ninety  (90)  comments  in 
response  to  publication  of  the  Proposed 
Rule.  During  the  final  meeting  of  the 
Advisory  Committee,  held  in  April 
2002,  each  comment  was  reviewed  and 
utilized  to  draft  a  Final  Rule.  The  full 
Commission  then  approved  this  Final 
Rule. 

General  Comments 

Aathority 

More  than  half  of  the  commenters,  as 
well  as  members  of  the  Advisory 
Committee,  question  the  Commission's 
authority  to  promulgate  this  rule, 
particularly  as  it  pertains  to  class  HI 
gaming.  Members  of  the  Advisory 
Committee  agreed  to  participate  in  the 
process  of  revising  the  MICS,  despite 
their  position  that  the  Commission  may 
be  without  authority  to  promulgate 
minimum  internal  controls  for  class  III 
gaming.  The  Commission  acknowledges 
that  the  participation  of  tribal 
representatives  in  this  process  does  not 
in  any  way  indicate  concurrence  in  the 
Commission's  determination  that  it  does 
have  the  statutory  authority  to  establish 
and  enforce  these  regulations. 

Internal  controls  are  the  primary 
procedures  used  to  protect  the  integrity 
of  casino  funds  and  games,  and  are  a 
vitally  important  part  of  properly 
regulated  gaming.  Inherent  in  gaming 
operations  are  problems  of  customer 
and  employee  access  to  cash, 
unrecorded  cash  transactions  at  table 
games,  questions  of  the  fairness  of 
games,  and  the  threat  of  collusion  to 
circumvent  controls.  Internal  control 
standards  are  therefore  commonplace  in 
the  gaming  industry  and  the 
Commission  recognizes  that  many 
Tribes  had  sophisticated  internal 
control  standards  in  place  prior  to  the 
Commission's  original  promulgation  of 
the  MICS. 

For  the  Commission  to  appropriately 
fulfill  it  responsibilities  under  the 
Indian  Gaming  Regulatory  Act  (IGRA),  it 
follows  that  there  must  exist  some  rules 
for  the  handling  of  cash  and  the  tracking 
of  transactions  that  occur  with  great 
fi^quency  in  a  gaming  operation.  These 
MICS  are  designed  to  establish  baseline, 
or  minimum  standards,  required  of 
Indian  gaming  operations.  There  is  no 
doubt  that  the  MICS  provide  the 
Commission  with  a  significant  tool  for 
achieving  the  stated  purposes  of  IGRA. 
The  Commission  firmly  believes  that 


minimum  internal  control  standards  are 
necessary,  and  that  the  promulgation  of 
these  standards  is  a  permissible  exercise 
of  its  statutory  authority  to  promulgate 
such  regulations  and  guidelines  as  it 
deems  appropriate  to  implement  the 
provisions  of  IGRA. 

The  lengthy  discussion  amongst 
members  of  the  Advisory  Conunittee 
regarding  authority  also  included  a 
discussion  as  to  whether  the  MICS 
should  be  promulgated  as  recommended 
guidelines  versus  a  mandatory  rule. 
Several  commenters  also  made  this 
proposal.  The  Commission  continues  to 
believe  that  the  MICS  should  be  issued 
as  a  rule. 

MICS  Structure 

During  both  comment  periods,  several 
suggested  that  the  Conunission  develop 
separate  MICS  for  class  II  and  class  ID 
gaming.  Along  these  lines,  several 
Advisory  Committee  members 
submitted  proposals  structuring  the 
MICS  so  that  the  document  itself  was 
divided  into  class  II  and  class  III  MICS. 
During  consideration,  a  secofld 
alternative  was  discussed:  that  is, 
separating  the  MICS  based  upon  tiers.  A 
conunon  complaint  of  tier  A  and  B 
operations  is  that  the  existing  MICS  are 
confusing  as  to  which  requirements 
apply  and  which  do  not. 

As  with  the  original  rule,  this  rule  is 
not  designed  to  classify  games  into  class 
II  or  class  III.  Rather,  the  MICS  address 
the  control  issues  related  to  the 
particular  game.  Pull  tabs,  for  example, 
can  be  played  as  a  class  II  or  a  class  m 
game  depending  on  the  nature  and 
circumstances  of  their  play.  Section 
542.8  pertaining  to  pull  tabs  applies 
regardless  of  whether  they  are  being 
played  as  class  II  or  class  III  gaming. 

After  extensive  discussion,  the 
Committee  reached  consensus  on 
dividing  the  MICS  along  tier  lines  rather 
than  game  classification,  recognizing 
that  the  requirements  placed  upon  tribal 
gaming  operations  should  differ  based 
upon  their  annual  gross  gaming 
revenue.  A  number  of  conunenters  on 
the  proposed  rule  indicated  that  they 
found  this  new  structure  helpful. 

This  final  rule  is  organized  essentially 
in  two  parts.  Sections  542.1  through 
542.18  contain  both  general  provisions 
and  standards  relating  to  particular 
categories  of  games.  Beginning  with 
§  542.20,  the  rule  is  then  divided  based 
upon  tier.  Sections  542.20  through 
542.23  apply  only  to  Tier  A  gaming 
operations;  '§§  542.30  through  542.33 
apply  only  to  Tier  B  operations;  and 
§§  542.40  through  542.43  apply  only  to 
Tier  C  operations.  The  Commission 
continues  to  believe  that  this  structure 


provides  the  clearest  guidance  to  Tribes 
of  their  obligations  under  the  MICS. 

The  Commission  recognizes  that  some 
Tribes  may  find  it  beneficial  to  have 
separate  internal  control  standards  for 
class  II  and  class  III  games.  The  most 
effective  method  of  tailoring  these  MICS 
for  class  II  and/or  class  III  operations  is 
in  the  development  of  tribal  internal 
control  standards  as  discussed  below. 

Tribal  Internal  Control  Standards 

Indian  gaming  is  and  always  will  be 
very  dyk^erse.  The  Commission  therefore 
recognizes  that  developing  one  set  of 
MICS  to  address  all  situations  in  every 
tribal  gaining  operation  is  not  possible. 
It  is  not  intended  for  Tribes  to  simply 
adopt  these  MICS  verbatim  as  tribal 
internal  control  standards.  Instead, 
Tribal  gaming  regulatory  authorities 
should  utilize  the  following  to  develop 
their  own  internal  control  standards  as 
provided  for  in  §  542.3(c)  of  this  part. 

For  example,  a  number  of  commenters 
suggested  removing  §  542.15 
(establishing  minimum  internal  control 
standards  for  credit)  from  the  MICS 
because  their  operation  does  not  extend 
credit,  or  because  they  are  prohibited 
from  doing  so  by  their  Tribal-State 
compact.  Similarly,  many  operations  do 
not  participate  in  pari-mutuel  wagering, 
oi  offer  roulette.  The  Commission 
realizes  that  gaming  operations  do  not 
play  all  games  or  utilize  all  procediues 
contained  herein,  and  it  is  for  this 
reason  that  we  do  not  call  for  wholesale 
adoption  of  these  MICS. 

ff  an  operation  does  not  utilize  credit, 
these  provisions  of  the  MICS  do  not 
have  to  be  included  in  the  tribal  internal 
control  standards.  If  craps,  roulette,  or 
poker,  are  not  offered,  standards 
regarding  these  games  do  not  have  to  be 
included  in  the  tribal  internal  control 
standards.  If  the  Tribal  gaming 
regulatory  authority  prefers  having 
separate  internal  controls  for  class  II  and 
class  III  games,  the  tribal  internal 
control  standards  can  be  written  in  this 
fashion.  Tribal  internal  control 
standards  should  be  developed  in  a 
manner  that  addresses  the  particular 
needs  and  desires  of  the  Tribe.  Doing  so 
allows  tailoring  of  the  MICS  to  meet  the 
individual  needs  of  a  diverse  industry. 

It  is  also  within  the  tribal  internal 
control  standards  that  the  Tribal  gaming 
regulatory  authority  can  elect  to  develop 
standards  that  are  more  stringent  than 
those  contained  herein.  Many 
conunenters  made  recommendations 
that  would  increase  the  minimum 
standards  set  by  this  regulation. 
Although  the  Commission  appreciates 
and  commends  the  desire  of  some  to 
increase  the  stringency  of  these 
standards,  these  MICS  are  considered 
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minimums;  the  base  upon  which  tribal 
regulators  should  build  their  regulatory 
structure.  It  was  the  Commission's 
determination  that  some  of  the 
suggestions  exceeded  the  minimum 
standards  appropriate  for  all  gaming 
operations,  and  they  therefore  were  not 
incorporated. 

Tribal  Gaming  Regulatory  Authority 

One  of  the  terms  used  throughout  the 
rule  is  "Tribal  gaming  regulatory 
authority."  Tribes  are  responsible  for 
the  primary,  day-to-day  regulation  of 
their  operations,  and  the  Commission 
recognizes  that  tribal  governments  have 
chosen  different  approaches  of 
exercising  their  regulatory  authority.  A 
vast  majority  of  Tribes  have 
implemented  independent  tribal  gaming 
commissions,  which  in  most  cases  the 
Commission  believes  to  be  the  most 
effective  way  of  ensuring  the  proper 
regulation  of  gaming  operations. 
Alternate  regulatory  structures  have  also 
been  developed,  such  as  utilizing 
existing  tribal  governments,  business,  or 
economic  development  agencies,  when 
determined  to  be  more  appropriate  to 
the  needs  of  the  Tribe.  The  term  "Tribal 
gaming  regulatory  authority"  is 
intended  to  refer  to  the  tribally 
designated  entity  responsible  for  gaming 
regulation. 

In  order  to  clarify  the  role  of  Tribal 
gaming  regulatory  authorities  and 
recognize  their  inunense  value,  the 
requirement  that  the  Tribal  gaming 
regulatory  authority  approve 
procedures,  in  a  maimer  as  determined 
by  the  Tribe,  before  being  implemented 
by  the  gaming  operation  has  been  added 
where  appropriate.  While  the  MICS 
require  prior  approval,  it  is  important  to 
note  that  they  do  not  specify  the  manner 
in  which  the  Tribal  gaming  regulatory 
authority  should  carry  out  this  approval. 
The  type  of  approval  process 
implemented  is  a  decision  to  be  made 
by  the  Tribe.  Some  may  desire  issuance 
of  an  approval  letter,  while  some  may 
stipulate  that  failtue  to  object  within  a 
specified  period  of  time  signifies 
approval.  Others  may  wish  to  prescribe 
varying  degrees  of  approval  based  upon 
the  significance  of  the  individual 
procediue.  Regardless,  this  flexibility 
further  enables  the  Tribe  to  tailor  the 
MICS  to  their  particular  needs. 

Overall,  commenters  commend  the 
fact  that  revisions  to  the  MICS 
specifically  acknowledge  that  Tribes  are 
responsible  for  the  primary  regulation  of 
their  gaming  operation. 

Accounting  Standards 

Information  was  presented  to  the 
Commission  regarding  the  addition  of 
accounting  standards  to  the  MICS.  Data 


was  reviewed  from  multiple  gaming 
jurisdictions  indicating  that  such 
standards  are  a  typical  element  of  a 
gaming  regulatory  framework.  After 
much  consideration,  it  was  the 
Committee's  consensus  that 
promulgation  of  accounting  standards 
should  be  reserved  for  the  Tribal  gaming 
regulatory  authority.  Furthermore,  it 
was  recommended  that  the  Commission 
provide  guidance  to  the  Tribes  in  the 
development  of  the  standards  and  that 
such  guidance  be  in  the  form  of  a 
bulletin. 

Technological  Advances  in  Gaming 

One  of  the  most  widely  mentioned 
issues  was  that  of  technological 
advances.  Many  commenters  felt  that 
the  existing  MICS  did  not  adequately 
address  those  areas  in  which  new 
computer  technology  provides  a  level  of 
control  that  equals  or  exceeds  the 
standards  set  forth  in  this  part.  The 
Commission  and  the  Committee  have 
attempted  to  address  this  issue  in  two 
ways.  First,  where  appropriate,  specific 
sections  of  the  MICS  were  modified  to 
accommodate  technological  advances. 
Second,  language  was  added  to  each 
section  increasing  flexibility  by 
allowing  use  of  computer  applications 
that  provide  at  least  the  level  of  control 
described  by  the  standards  in  that 
section.  Such  usage  would  have  to  first 
be  approved  by  the  Tribal  gaming 
regulatory  authority.  A  variance  would 
not  be  necessary,  so  long  as  the  level  of 
control  required  by  the  MICS  is 
maintained  and  conflict  with  another 
•standard  is  not  created. 

Investigation  Results 

In  several  instances  throughout  the 
MICS,  the  gaming  operation  is  required 
to  conduct  investigations  of  statistical 
fluctiiations.  Several  commenters 
suggested  requiring  that  the  results  of 
these  investigations  be  brought  to  the 
attention  of  l£e  Tribal  gaming  regulatory 
authority.  The  Commission  agrees  and 
has  added  appropriate  language. 

Grandfathering 

One  commenter  asked  that  their 
operation  be  "grandfathered,"  and  not 
be  required  to  comply  with  this  final 
rule.  "The  Commission  believes  that  in 
most  instances,  the  standards  included 
in  the  revised  MICS  have  not  been 
increased.  Any  gaming  operation  in 
compliance  with  the  existing  MICS 
should,  in  most  respects,  be  in 
compliance  with  this  final  rule.  Further, 
the  Commission  has  increased  the  time 
for  gaming  operations  to  come  into 
compliance  with  any  new  tribal  internal 
control  standards  developed  in  response 


to  this  final  rule.  Therefore, 
grandfathering  was  not  incorporated. 

Language  Clarification 

Several  commenters  suggested 
language  and  grammatical  changes  to 
clarify  certain  provisions  of  these 
standards.  The  Commission  agrees  with 
many  of  these  recommendations  and 
appropriate  changes  have  been  made. 

Improvement  to  Existing  MICS 

A  number  of  commenters  stated  that 
the  proposed  rule  was  a  great 
improvement  over  the  existing  MICS 
and  commended  the  Committee  for  its 
work.  Commenters  indicated  that  both 
the  structiue  and  content  was  more 
understandable  and  better  organized. 

Section  542.2    Definitions 

Many  commenters  suggested  changes 
to  .the  definitions  section  of  the  MICS. 
Changes  were  made  in  response  to  these 
comments  to  clarify  the  meaning  of  a 
number  of  terms  used.  Definitions  for 
"Tribal  gaming  regulatory  authority" 
and  "weigh  scale  calibration  module" 
were  added  to  the  standard.  The 
definitions  for  "bank  or  bankroll," 
"document  acceptor,"  and  "gaming 
machine  fill"  have  been  deleted. 

Two  commenters  requested  a  change 
to  "sufficient  clarity."  Industry 
standards  were  examined  in  developing 
the  definition  used  in  the  proposed  rule 
and  this  definition  is  believed  to  be 
appropriate.  The  Commission  disagrees 
with  the  need  for  any  change. 

In  some  instances,  commenters 
requested  that  definitions  be  developed 
for  terms  that  are  not  used  in  the  body 
of  the  MICS.  The  Commission  decided 
that  this  may  create  confusion  and 
chose  not  to  add  definitions  of  terms  not 
used  in  the  body  of  the  MICS. 

Section  542.3    Compliance 

One  commenter  asked  whether  the 
determination  of  tier  level  discussed  in 
§  542.3(b)  would  be  made  based  on  the 
collective  annual  gross  gaming  revenues 
of  all  gaming  operations  operated  by  a 
Tribe  (for  those  Tribes  operating  more 
than  one  gaming  operation).  This  is  not 
the  intent  of  the  Commission.  Rather, 
the  determination  of  tier  level  will  be 
made  on  a  per  operation  basis.  In  other 
words,  if  a  Tribe  operates  two  separate 
gaming  operations,  one  with  annual 
gross  gaming  revenues  of  $4  million, 
and  the  other  with  gross  gaming 
revenues  of  $14  million,  the  $4  million 
operation  would  be  treated  as  a  Tier  A 
operation,  and  the  $14  million  operation 
would  be  treated  as  a  Tier  B  operation. 
The  two  would  not  be  combined  to 
require  compliance  with  Tier  C 
standards. 
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Several  conunenters  requested  that 
the  time  limits  contained  within 
§  542.3(c)  be  extended.  The  Commission 
agrees  in  part  and  extends  the  deadline 
contained  within  §  542.3(c)(4)  to  nine 
(9)  months  by  which  a  gaming  operation 
must  come  into  compliance  with  the 
tribal  internal  control  standards. 

Modification  was  also  made  to  the 
ability  of  the  Tribal  gaming  regulatory 
authority  to  extend  this  nine  (9)  month 
period  by  an  additional  six  (6)  months. 
Rather  than  requiring  that  a  Tribal 
gaming  regulatory  authority  request 
permission  bom  the  Commission  to 
extend  this  time  frame,  the  Tribal 
gaming  regulatory  authority  now  need 
only  notify  the  Commission  of  its 
decision  to  extend  the  deadline. 

One  commenter  suggested  that  the 
language  used  in  §  542.3(c)(1)  requiring 
standards  adopted  by  Tribal  gaming 
regulatory  authorities  be  "at  least  as 
stringent  as  those  set  forth  in  this  part," 
should  be  changed  to  "provide  a  level 
of  control  that  equals  or  exceeds  those 
set  forth  in  this  part."  The  Commission 
agrees  that  this  language  more  clearly 
states  the  objective  of  the  MICS  as 
minimum  standards. 

Within  §  542.3(c)(2),  several 
commenters  requested  that  the 
Commission  develop  and  adopt 
standards  that  provide  additional 
guidance  for  ciurency  transaction 
reporting  under  31  CFR  part  103.  While 
the  Commission  recognizes  the 
importance  of  standards  for  currency 
transaction  reporting,  it  does  not  believe 
it  is  the  proper  source  of  such  gmdance. 
Instead,  gaming  operations  and  Tribal 
gaming  regulatory  authorities  should 
consult  directly  with  the  Internal 
Revenue  Service  to  obtain  assistance 
with  31  CFR  part  103. 

Regarding  the  requirement  of 
§  542.3(f)  that  a  certified  public 
accountant  (CPA)  perform  independent 
testing  of  the  tribal  internal  control 
standards,  several  commenters 
suggested  that,  to  save  expense,  the  CPA 
should  only  perform  testing  of 
compliance  with  the  Commission  MICS. 
Both  the  Conunission  and  the 
Committee  agree  that  testing  only 
against  the  Commission  MICS  would 
not  be  useful  to  those  Tribes  who  have 
adopted  tribal  internal  control  standards 
tailored  to  meet  the  needs  of  their 
operation,  particularly  where  certain 
standards  have  been  made  more 
stringent.  As  the  primary  regulator  of 
their  gaming  operation,  Tribal  gaming 
regulatory  authorities  are  equally,  if  not 
more,  concerned  with  compliance  with 
tribal  internal  control  standards. 

Several  commenters  asked  that 
auditing  standards  be  included  in  the 
MICS.  'Hie  Commission  believes  that 


generally  accepted  auditing  standards 
should  be  utilized,  and  therefore  do  not 
need  to  be  included  in  the  MICS.  CPA 
guidelines  continue  to  be  available  by 
request  £rom  the  Commission. 

Several  commenters  suggested  adding 
language  that  tribal  administrative 
remedies  should  be  exhausted  prior  to 
any  enforcement  action  being  taken  by 
the  Commission.  It  is  not  the 
Commission's  practice  to  take 
enforcement  action  without  first 
informing  the  Tribe  and  Tribal  gaming 
regulatory  authority  of  deficiencies  and 
allowing  a  reasonable  period  of  time  for 
resolution.  Unless  the  deficiencies 
create  an  immediate  and  severe  threat  to 
the  integrity  of  the  gaming  operation, 
the  Commission  will  work  with  the 
Tribe  and  Tribal  gaming  regulatory 
authority  to  remedy  the  deficiencies.  It 
is  only  ^er  failure  to  address  noted 
deficiencies  within  a  reasonable  period 
of  time  that  the  Conunission  would 
contemplate  enforcement  action.  In 
response  to  these  comments,  the 
Commission  has  added  language  at 
§  542.3(g)  recognizing  this  practice. 

Section  542.4    Tribal-State  Compacts 

Commenters  and  members  of  the 
Committee  requested  clarification  on 
the  effect  of  the  MICS  on  internal 
control  standards  contained  within  a 
Tribal-State  compact.  Advisory 
Committee  members  put  forth  wording 
that  would  require  standards  within  a 
Tribal-State  compact  to  take  priority 
over  these  MICS.  The  Commission  does 
not  fully  support  this  approach  because 
some  compacts  do  not  contain  internal 
control  standards,  or  contain  only 
limited  standards  insufficient  alone  to 
adequately  protect  the  integrity  of 
Indian  gaming. 

A  number  of  Tribal-State  compacts, 
however,  do  contain  detailed  internal 
control  standards.  In  recognition, 
§  542.4  has  been  restructiired  to  provide 
deference  to  internal  control  standards 
within  a  Tribal-State  compact  where 
they  provide  "a  level  of  control  that 
equals  or  exceeds  the  level  of  control 
under  an  internal  control  standard  or 
requirement  set  forth  in  this  part."  The 
Commission  believes  this  language 
provides  appropriate  deference  to 
Tribal-State  compacts  containing 
detailed  internal  control  standards, 
while  also  addressing  those  situations 
where  compacts  contain  more  liqiited 
standards. 

Section  542.7    Bingo 

Several  commenters  asked  for 
clarification  of  the  term  "independent 
person"  as  used  in  §  542.7(b)(5).  It  is 
intended  that  a  person  independent  of 
the  bingo  caller  responsible  for  calling 


the  speed  bingo  game  verify  the  ball 
drawn.  It  is  not  necessary  that  this 
person  is  an  employee,  and  in  fact,  some 
-  small  operations  use  a  customer  for  this 
purpose.  This  would  meet  the  level  of 
control  required  by  the  standard. 
Modification  has  been  made  to  more 
clearly  state  the  intent  of  this  standard. 
It  is  worth  noting,  however,  that 
§  542.7(b)(9),  requiring  "personnel 
independent  of  the  transaction"  to 
approve  payouts  in  excess  of  $1,200, 
does  require  utilization  of  an  employee 
of  the  gaming  operation. 

One  commenter  suggested  that  only 
promotional  payouts  or  awards 
exceeding  a  fair-market  value  of  over 
$100.00  bie  recorded.  The  Conunission 
believes  that,  for  purposes  of 
accountability  and  reconciliation,  all 
such  payouts  should  be  recorded, 
regardless  of  dollar  value.  Therefore,  no 
changes  were  made  to  §  542.7(c). 

One  commenter  suggested  adding  the 
requirement  that  a  "blind  count"  be 
performed  under  §  542.7(d)(2).  Another 
suggested  that  two  signatures  be 
required  by  §  542.7(c)(l)(iv)  to  authorize 
promotional  payouts  with  a  high  dollar 
value.  While  the  Commission  decided 
not  to  require  these  higher  standards  of 
all  gaming  operations,  the  Commission 
continues  to  encourage  implementation 
of  higher  standards  of  control  where 
desired. 

One  conunenter  suggested  that  a 
department  independent  of  the  bingo 
department  should  be  responsible  for 
the  securing  and  inventorying  of  bingo 
paper,  as  required  by  §  542.7(e)(4).  The 
Commission  agrees  with  another 
commenter  that  this  would  place  an 
undue  burden  on  small  galniing 
operations.  It  is  sufficient  that  personnel 
independent  of  bingo  sales  be  assigned 
this  function. 

Section  542.8    Pull  Tabs 

As  in  bingo,  several  commenters 
suggested  adding  the  requirement  that 
an  independent  department  be  required 
to  verify  the  accuracy  of  the  ending  pull 
tab  balance,  as  required  by  §  542.8(b)(5). 
This  increased  level  of  control  is 
encouraged  but  not  required  by  these 
standards,  as  it  would  place  an  undue 
burden  on  small  gaming  operations.  In 
response  to  another  commenter,  this 
section  was  clarified  by  stating  that  '-a 
person  or  persons  independent  of  the 
pull  tab  sales  and  inventory  control" 
shall  be  assigned  this  responsibility. 

"Hie  Commission  agrees  with  a 
commenter  that  weig^ng  pull  tabs  is  an 
acceptable  alternative  to  the  counting  of 
pull  tabs  specified  in  §  542.8(b)(5). 
Accordingly,  the  word  "counting"  was 
changed  to  the  broader  term 
"reconciUng." 
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Section  542.9    Card  Games 

Several  commenters  suggested 
allowing  the  use  of  fill  and  credit  slips 
in  lieu  of  lammers  for  the  transfer  of 
cash  equivalents  between  card  tables 
and  the  bank  as  discussed  in 
§  542.9(c)(2).  The  Commission  did  not 
adopt  this  change  given  that  the  fill  and 
credit  process  for  execution  of  transfers 
between  tables  and  the  card  room  bank 
represents  a  process  exceedingly  more 
ciunbersome  than  that  stipulated  in  the 
MICS.  The  use  of  the  fill  and  credit 
process  in  this  instance  does  however 
represent  an  acceptable  alternative 
procedure. 

One  comroenter  asked  whether 
§  542.9(d)(2)  requires  the  Tribal  gaming 
regulatory  authority  to  physically  mark 
or  destroy  playing  cards.  It  does  not. 
Instead,  the  Tribal  gaming  regulatory 
authority  must  approve  the  process  of 
marking  or  destroying  the  cards.  In  fact, 
industry  practice  indicates  that  security 
personnel  typically  perform  this 
function. 

In  reference  to  §§  542.9(d)  and  (e),  one 
commenter  suggested  that  requiring  the 
washing  of  plastic  cards  every  seventy- 
two  (72)  hours  of  use  makes  no  sense  if 
non- plastic  cards  can  be  used  for  up  to 
seven  (7)  days  with  no  action.  Typically, 
most  operations  use  non-plastic  playing 
cards  for  no  more  than  twenty-foiu  (24) 
hours,  and  this  was  presumed  in 
developing  these  standards.  Another 
commenter  suggested  adding  language 
requiring  cancellation  of  plastic  cards 
showing  wear.  After  consideration,  the 
Commission  agrees  that  it  would 
provide  better  protection  for  the  MICS 
to  require  routine  inspection  of  plastic 
playing  cards  and  allow  the  Tribal 
gaming  regulatory  authority  to 
determine  how  often  they  should  be 
washed. 

Several  commenters  suggested  that 
the  standards  for  promotional 

E regressive  pots  and  pools  at  $  542.9(h) 
e  changed  to  allow  for  the  collection  of 
a  commission  or  administrative  fee.  The 
Commission  disagrees  and  believes  that 
funds  contributed  by  the  playing  public 
to  these  pools  should  be  returned  to  the 
public.  It  is  worth  noting,  however,  that 
there  is  nothing  in  the  standard  limiting 
the  amount  collected  as  a  house  rake,  as 
long  as  players  are  made  aware  of  the 
amount  collected  from  each  pot. 

One  commenter  suggested  adding  key 
controls  for  duplicatekeys  to  §§ 542.9(i) 
and  (j).  Such  an  addition  is  uimecessary 
as  key  control  standards  apply  to  all 
keys  whether  duplicate  or  original. 

Section  542.10    Keno 

One  commenter  requested 
clarification  to  the  language  at 


§  542.10(c)(l)(vi)  regarding  the 
inspection  of  keno  balls  in  use.  The 
commenter  indicated  that  some  have 
interpreted  the  standard  to  require 
inspection  of  keno  balls  while  inside  the 
drawing  equipment.  The  standard,  as 
currently  written,  does  not  require  such 
inspection.  Customarily,  keno  balls  are 
removed  from  the  keno  equipment  at 
the  end  of  each  session  and  transported 
to  a  secure  location.  Standard  practice  is 
for  keno  balls  to  be  inspected  once 
diuing  each  session  of  Veno,  generally 
as  the  balls  are  being  reinserted  into  the 
keno  equipment  prior  to  the 
commencement  of  play. 

One  commenter  suggested  that  the 
personnel  access  listing  at 
§  542.10(j)(3)(vi)  should  require  either 
an  employee  name  or  an  identifying 
number.  The  Commission  agrees  and 
made  this  change. 

One  commenter  suggested  removing 
§  542.10(p)  regarding  manual  keno.  The 
Commission  maintained  this  standard 
because  it  believes  some  gaming 
operations  continue  to  offer  manual 
keno. 

Section  542. 1 1    Pari-Mutuel  Wagering 

Commenters  indicated  that  this 
section  is  largely  improved  from  the 
existing  MICS.  Several  commenters 
requested  an  additional  exemption  bom 
the  MICS  for  those  operations  that 
utilize  an  independent  simidcast 
provider  that  is  not  a  state-regulated 
race^ack.  The  Commission  believes  that 
the  information  required  by  the  MICS. 
which  must  be  obtained  from  the 
provider,  is  essential  to  the  ability  of  the 
gaming  operation  to  be  able  to 
determine  whether  it  is  receiving  its 
guaranteed  share  of  the  handle.  Thus, 
no  additional  exemption  was  added. 

Several  commenters  also  suggested 
fully  exempting  pari-mutuel  wagering 
conducted  pursuant  to  a  Tribal-State 
compact,  where  the  Tribe  is  responsible 
for  security  and  other  ancillary  services, 
but  not  for  the  receipt,  payment,  and 
custody  of  all  funds  of  the  operation. 
The  Commission  believes  that  the 
exemption  contained  in  §  542.11(a) 
would  include  those  Tribes  operating 
under  such  an  agreement  pursuant  to 
their  compact. 

One  commenter  suggested  removing 
the  requirement  at  §  542.11(h)(9)  that 
the  gaming  operation  verify  piu^ed 
ticket  information.  Tlie  Commission 
believes  that  this  information  is 
necessary  to  verify  that  the  purging  of 
unpaid  tickets  is  appropriate  and  is  not 
being  performed  in  an  aibitrary  manner 
that  could  impact  winning  patrons  of 
the  gaming  operation.  Likewise, 
reviewing  pui^ged  ticket  data  is 
imp<Htant  to  the  participating  locations 


since  they  affect  the  calculation  of  funds 
to  and/or  from  the  service  provider. 

One  commenter  suggested  removing 
the  "on  a  weekly  basis"  designation  for 
the  audit  testing  required  at 
§  524.11(h)(3).  The  Commission 
disagrees.  Weekly  review  of  the 
information  provided  by  the  operator  is 
necessary  t6  ensure  that  the  Tribe  is 
receiving  its  contractually  agreed  upon 
percentage  of  the  handle. 

Section  542.12    Table  Games 

One  commenter  suggested  that 
standards  be  included  for  debit  card 
transactions  at  gaming  tables.  The 
Commission  believes  that,  should  a 
gaming  operation  choose  to  utilize  this 
technology,  the  Tribal  gaming  regulatory 
authority  would  be  responsible  for 
developing  controlling  standards. 

Several  commenters  suggested 
removing  references  to  credit  in  this 
section.  As  discussed  earlier,  the 
Commission  realizes  that  there  are 
certain  standards  contained  within  the 
MICS  that  do  not  apply  to  all  gaming 
operations.  Gaming  operations  that  do 
not  utilize  credit  are  not  required  to 
adopt  standards  specifically  relating  to 
credit. 

Several  commenters  stated  that 
reference  to  the  standards  for  drop  and 
count  of  table  games  foimd  at 
§  542.12(b)  should  be  worded  the  same 
as  the  reference  to  drop  and  count  for 
gaming  machines.  The  Conmiission 
agrees  and  has  made  this  change. 

One  conunenter  stated  that  the 
requirement  at  §  542.12(c)(4)  that  the  pit 
supervisor  authorize  a  credit  or  fill  was 
too  stringent.  The  Commission  agrees 
that  intermediary  gaming  supervisors 
could  authorize  credits  or  fills  and  has 
changed  the  language  to  "pit 
supervisory  personnel"  to  clarify  this 
point. 

Several  commenters  stated  that  the 
process  of  obtaining  signatures  on  the 
copies  of  credit  and  fill  slips  was 
unclear.  Section  542.12(c)(13)  was 
reworded  to  clarify  the  signature 
progression  required  for  these 
transactions.  In  addition,  the  standard 
was  changed  to  allow  a  boxperson  to 
sign  for  chip  transactions  at  craps  tables. 

While  some  commented  favorably 
about  no  longer  requiring  the  counting 
of  table  banks  of  table  games  that  were 
not  opened  during  a  shift,  others 
suggested  that  §  542.12(d)  should 
continue  to  require  that  table  banks  be 
counted,  whether  opened  or  not.  The 
Commission  believes  the  new  standard 
allows  for  flexibility,  particularly  for 
small  gunning  operations.  If  a  Tribal 
gaming  regulatory  authority  believes 
that  all  tables  should  be  counted 
regardleM  of  whether  they  were  opened. 
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they  can  include  this  higher  standard  in 
their  tribal  internal  control  standards. 

Commenters  stated  that  the 
requirement  to  "mark  and  remove  cards 
and  dice  from  play"  places  an 
unnecessary  burden  on  the  Tribal 
gaming  regulatory  authority.  The 
language  in  §  542.12(f)  was  clarified  to 
indicate  that,  as  long  as  used  cards  and 
dice  are  secured,  it  is  not  necessary  to 
mark  them  immediately  after  removal 
from  play.  It  is  also  worth  noting  that 
this  standard  does  not  specify  which 
entity  is  responsible  for  the  task,  only 
that  the  Tribal  gaming  regulatory 
authority,  or  the  gaming  operation  as 
approved  by  the  Tribal  gaming 
regulatory  authority,  establish  a  time 
frame  (not  to  exceed  seven  (7)  days)  for    • 
the  marking,  canceling,  or  destruction  of . 
cards  and  dice. 

One  conunenter  felt  that  the  daily 
recap  requirement  of  §  542.1 2(i)(6)  as  it 
relates  to  pit  credit  was  originally 
modeled  after  the  Nevada  MICS,  and 
only  important  for  the  purpose  of 
determining  monthly  taxe^  paid  to  the 
state.  The  Commission  agrees  that  these 
requirements  serve  little  if  any  value  in 
Indian  country  and  they  therefore  have 
been  deleted. 

One  commenter  suggested  allowing 
non-supervisory  personnel  to  sign 
customer  markers  in  §  542.12(j)(l).  The 
Conunission  disagrees,  but  has  changed 
the  term  to  "pit  supervisory  personnel" 
rather  than  "pit  supervisor"  to  clarify 
that  supervisors  other  than  the  pit 
supervisor  may  also  perform  this 
function. 

Two  commenters  suggested 
prohibiting  rim  credit,  indicating  either 
that  it  is  not  used  in  tribal  gaming 
operations,  or  that  it  may  lead  to 
collusion  between  a  player  and  a  dealer. 
While  the  Commission  tends  to  agree,  it 
believes  that  the  Tribal  gaming 
regulatory  authority  should  determine 
the  suitability  of  rim  credit.  Tribal 
gaming  regulatory  authorities  not 
wishing  to  permit  rim  credit  can  make 
this  determination  in  their  tribal 
internal  control  standards. 

"Section  542. 1 3    Gaming  Machines 

Several  commenters  discussed  on-line 
accounting  systems.  Several  were 
concerned  that  the  MICS  require  such  a 
system.  Others  felt  that  an  on-line 
accounting  system  should  be  required. 
While  the  Commission  encourages  the 
use  of  an  on-line  accounting  system, 
such  system  is  not  required  for  coin 
drop  devices. 

A  number  of  comments  were  received 
-on  §  542.13(d),  resulting  in  changes  to 
both  the  content  and  structure  of  the 
section.  Several  asked  that  the 
documentation  requirements  of 


§  542.13(d)(1)  be  reduced.  The 
Conunission  finds  the  documentation 
requirements  for  single  jackpot  payouts 
to  be  appropriate  due  to  IRS 
requirements  that  single  jackpots  in 
excess  of  $1,199.99  be  documented. 

Section  542.13(d){l)(vi)(B)  permits 
jackpot  payouts  of  less  than  $1,200  with 
the  signature  of  only  one  employee  if  an 
on-line  accoimting  system  is  utilized. 
Several  commenters  stated  that  hopper 
fills  should  be  treated  similarly.  The 
Commission  agrees  that  the  risks 
associated  with  hopper  fills  is  greatly 
reduced  when  an  on-line  accounting 
system  is  in  use  that  confirms  the  fill 
transaction,  and  has  therefore  modified 
this  section  to  include  hopper  fills. 

Many  commenters  mentioned  the 
positive  attributes  of  on-line  accounting 
systems.  Recognizing  their  ability  to 
provide  adequate  protection  for  many 
transactions,  several  changes  were 
made,  including  for  example,  the 
reduction  in  signature  requirements  in 
§  542.13(d)(2)  for  short-pays  and 
accimiulated  credit  payouts  of  less  than 
$3,000. 

Several  commenters  stated  that  they 
believe  multi-denominational  machines 
are  not  covered  by  the  MICS.  While  it 
is  true  that  the  MICS  are  silent  with 
regard  to  specific  mention  of  multi- 
denominational  machines,  it  is  not 
necessary  that  each  type  of  machine  be 
specificsdly  addressed  in  order  to  be 
included  within  the  MICS.  Multi- 
denominational  machines  are  subject  to 
the  MICS  as  they  are  applicable  to 
gaming  machines. 

One  commenter  suggested  eliminating 
the  requirement  at  §  542.13(h)(10)  that 
in-meter  reading  data  be  retained  for  5 
years  because  it  is  excessive.  The 
Conunission  agrees  and  has  made  this 
change. 

One  commenter  suggested  that  the 
investigation  of  large  variances  between 
theoretical  and  actual  hold  required  by 
§  542.13(h)(19).  should  be  performed  by 
a  department  independent  of  the  gaming 
machine  department  and  that  the  results 
of  the  investigation  should  be  provided 
to  the  Tribal  gaming  regulatory 
authority.  The  Conunission  agrees  with 
this  recommendation  and  the  language 
has  been  changed  accordingly. 
Furthermore,  because  the  Tribal  gaming 
regulatory  authority  bears  the  primary 
regulatory  responsibility,  language 
regarding  the  sharing  of  investigative 
findings  with  the  Tribal  gaming 
regulatory  authority  has  been  added 
throughout  the  MICS. 

At  §542. 13(i),  the  Commission 
proposed  consolidating  hopper  contents 
standards  when  gaming  machines  are 
either  temporarily  or  permanently 
removed  from  the  gaming  floor.  One 


commenter  felt  that  requiring  the 
counting  of  the  gaming  machine  drop 
and  hopper  contents  when  machines 
were  temporarily  removed  from  the 
floor  was  of  little  value,  and  suggested 
reverting  to  the  existing  language.  The 
Conunission  agrees  and  the  language 
was  modified  accordingly. 

Conunenters  dis^reed  about  whether 
booth  employees  should  handle  lost 
player  club  cards.  Some  felt  that  they 
should  be  able  to  returo'lost  cards  to 
players,  while  others  felt  that  booth 
employees  should  under  no 
circumstances  have  access  to  lost  player 
cards.  The  Commission  believes  that  the 
language  at  §  542.13(j)(iii),  which  allows 
booth  employees  to  receive  lost  player 
club  cards,  provided  that  they  are 
immediately  deposited  into  a  secured 
container  to  which  they  do  not  have 
access,  is  an  acceptable  minimum  level 
of  control.  At  least  one  commenter  saw 
this  language  as  an  appropriate 
compromise. 

'    Several  conunenters  suggested  that 
the  thresholds  contained  in 
§§  542.1 3(m)(5)  and  (7),  whereby 
investigation  of  coin  and  currency  drop 
variances  is  necessary,  were 
inappropriate.  The  Commission  feels 
these  amounts  are  a  reasonable 
reflection  of  industry  standards.  Again, 
for  those  conunenters  that  believe  these 
amounts  should  be  lower,  it  is  suggested 
that  this  be  done  in  the  development  of 
tribal  internal  control  standards. 

Section  542.13(n)(3)  discusses  the 
redemption  of  cash-out  tickets.  Remote 
validation  systems  are  a  technological 
advance  providing  a  reasonable  level  of 
control.  The  proposed  rule  recognized 
this  new  technology,  but  limited  its  use 
to  tickets  not  exceeding  $1,199.  Based 
on  comments  and  relevant  research,  the 
$1,199  limitation  was  increased  to 
$2,999  per  cash-out  transaction. 

The  language  throughout  §  542.13(n) 
referring  to  a  "cashier"  has  been 
clarified  to  include  a  "redeemer"  to 
reflect  use  of  a  remote  validation 
system.  It  is  worth  mentioning  that  in 
the  event  the  system  goes  down,  cash- 
out  tickets  must  be  redeemed  at  a 
change  booth  or  cashier's  cage  in 
accordance  with  §542.13(n)(8)  to  ensure 
adequate  surveillance  to  protect  the 
integrity  of  the  transaction. 

Two  commenters  opposed  the 
prohibition  by  §  542 . 1 3(p)  of  smart 
cards.  With  smart  cards,  there  is  no 
duplicate  record  of  the  information 
stored  on  the  card,  placing  both  the 
customer  and  the  operation  at  risk.  If,  in 
the  futiue,  technology  is  developed  that 
would  alleviate  these  concerns,  a 
gaming  operation  wishing  to  utilize  the 
system  may  request  a  variance  from  the 
Commission. 
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Section  542.14     Cage 

One  commenter  asked  whether  the 
check  cashing  standards  of  §  542.14 
apply  to  independent  check  cashing 
companies.  They  do  not.  However,  the 
Commission  strongly  recommends  that 
the  Tribal  gaming  regulatory  authority 
adopt  regulations  that  will  ensure 
persons  employed  by  such  companies 
are  suitable  to  work  in  the  gaming 
industry.  Likewise,  the  Commission 
recommends  that  the  Tribal  gaming 
regulatory  authority  install  surveillance 
cameras  over  appropriate  coimter  areas 
to  ensure  that  the  interests  of  its 
customers  are  adequately  protected.  It  is 
'  also  important  for  the  tribal  regulators  to 
require  that  the  service  provider  has 
adopted  necessary  internal  controls  to 
ensure  compliance  with  Title  31. 

One  commenter  stated  that  the  Tribal 
gaming  regulatory  authority,  rather  than 
the  Commission,  should  determine  the 
adequate  minimum  bankroll.  The 
Commission  agrees.  The  bankroll  is  the 
amount  of  cash  or  cash  equivalents  kept 
on  hand  to  ensure  that  the  gaming 
operation  can  satisfy  its  obligations  to 
customers.  Industry  practice  is  for  the 
gaming  operation  to  determine  the 
required  bankroll.  Section  542.14(d)(4) 
requires  only  Aat  the  Tribal  gaming 
regulatory  authority  approve  the 
formula  utilized  for  this  determination. 
The  bankroll  formula  available  from  the 
Commission  is  merely  recommended 
guidance  issued  in  response  to  repeated 
requests  from  gaming  operations. 

One  commenter  asked  whether  chips, 
because  they  are  a  component  of  cage 
accountability,  should  be  included  in 
the  bankroll  formula.  Chips,  while  they 
must  be  accounted  for  in  the  cage,  are 
not  cash  equivalents  for  the  purpose  of 
paying  customers. 

Section  542.15    Credit 

A  number  of  commenters  suggest 
removing  this  section  from  the  MICS 
because  they  do  not  extend  credit,  or 
because  they  are  prohibited  from  doing 
so  by  their  Tribal-State  compact.  The 
Commission  recognizes  that  not  all 
gaming  operations  play  all  games  or 
utilize  all  procedures  contained  herein. 
Again,  this  is  where  the  process  of 
developing  tribal  internal  control 
standards  becomes  important.  It  is  not 
intended  for  Tribes  to  simply  adopt 
these  MICS  verbatim  as  tribal  standards. 
Instead,  Tribes  should  utilize  the  MICS 
to  develop  their  own  internal  control 
standards  that  provide  a  level  of  control 
that  equals  or  exceeds  those  set  forth  in 
this  part  and  that  address  the  particulars 
of  their  gaming  operation(s).  Doing  so 
allows  the  opportimity  of  tailoring  the 
MICS  to  meet  the  individual  needs  of  a 


diverse  industry.  Tribes  that  do  not 
extend  credit  are  not  required  to  include 
credit  standards  in  their  tribal  internal 
control  standards. 

Section  542.16    Information 
Technology 

Section  542.16(a)(l)(i)  requires  that  all 
new  vendor  hardware  and  software 
agreements  contain  language  requiring  a 
vendor  to  adhere  to  tribal  internal 
control  standards.  Two  commenters 
opposed  this  requirement  stating  that 
such  a  requirement  may  create  too  few 
companies  willing  to  do  business  with 
the  Tribe.  The  Commission  believes 
that,  in  order  to  protect  the  integrity  of 
the  systems  provided  by  third-party 
vendors,  this  standard  is  necessary. 

One  commenter  suggested  adding  the 
language  "applicable  to  the  goods  or 
services  the  vendor  is  providing"  to  the 
end  of  §  542.16(a)(l)(i)  to  clarify  what 
information  is  required.  The  language 
was  added. 

One  commenter  asked  whether 
§  542.16(f)(l)(iii)  requires  a  gaining 
operation  to  send  computer  hardware  to 
the  Commission  for  the  piupose  of 
performing  auditing  procediues.  It  does 
not.  This  standard  instead  requires  that 
the  Commission  have  access  to 
hardware  while  on  site. 

Section  542.17    Complimentary 
Services  or  Items 

The  use  of  complimentary  services  or 
items,  commonly  known  as  "comps."  is 
customary  throughout  the  gaming 
industry.  This  is  true  not  only  of 
commercial  gaming,  but  also  of  Indian 
gaming.  The  Commission  does  not 
prohibit  the  use  of  comps  in  Indian 
gaming.  To  the  contrary,  the 
Commission  believes  that  tribal  gaming 
operations  should  possess  the  same 
business  tools  as  conunercial  gaming  so 
they  can  compete  on  an  equal  footing. 

Qimplimentaries  are  typically  used 
for  marketing  or  promotional  purposes. 
They  can  be  used  to  entice  new 
customers,  reward  continuing 
customers,  or  promote  community 
goodwill.  Because  the  issuance  of  a 
comp  amounts  to  the  provision  of  goods 
or  services,  comps  result  in  a  cost  to  the 
gaming  operation.  As  such,  a 
complimentary  generally  should  not  be 
issued  unless  it  provides  an  economic 
benefit,  real  or  potential,  to  the 
operation. 

Determining  how  much  of  a  gaming 
operation's  resources  should  be 
expended  on  comps.  as  well  as  to  whom 
they  should  be  awarded,  is  a  decision 
dictated  by  market  conditions  and 
unique  to  each  operation.  A  gaming 
operation  in  a  ti^tly  competitive 
market  may  rely  on  comps  to  a  much 


greater  degree  to  attract  or  retain  patrons 
than  a  gaming  operation  in  a  market 
with  little  local  competition.  When 
implemented  properly,  a  gaming 
operation's  use  of  comps  will  improve 
revenues  and  profitability,  and  ensure 
that  the  operation  is  competing 
effectively  for  the  gaming  customers 
within  its  market. 

A  number  of  commenters  and 
members  of  the  Advisory  Committee 
objected  to  §  542.17  being  included  in 
the  MICS.  Most  view  complimentaries 
as  a  business  decision  and  outside  the 
scope  of  the  Commission's  authority. 
While  the  Commission  agrees  that  the 
use  of  comps  involves  important 
business  decisions,  it  also  recognizes 
that  abuse  can  amount  to 
misappropriation  of  gaming  revenues. 

Given  that  the  issuance  of  a 
complimentary  results  in  an  expense  to 
the  operation,  misuse  negatively 
impacts  gaming  revenues.  This  lowering 
of  gaming  revenues  leads  directly  to  a 
reduction  in  the  amount  of  revenues 
available  for  transfer  to  the  Tribal 
government,  and  in  turn,  a  reduction  in 
the  overall  services  a  Tribe  can  provide 
to  its  members.  Misuse  of 
complimentaries  thereby  thwarts  the 
principle  that  gaming  revenues  should 
benefit  the  Tribal  community  as  a 
whole,  and  not  individuals.  Without 
clearly  defined  procedures  for  the 
authorization,  issuance,  and  tracking  of 
complimentaries,  the  potential  for  abuse 
can  escalate. 

Several  comments  prompt  a 
discussion  about  the  difference  between  . 
complimentaries  and  expenditures  by  a 
Tribal  government.  Most  Tribes  have  a 
number  of  businesses  or  enterprises 
operated  for  economic  development.  It 
is  customary  that  at  some  point  during 
the  year,  each  of  these  businesses  or 
enterprises  transfer  a  portion  of  their  net 
revenues  to  the  Tribal  government  in 
order  to  fund  governmental  operations. 
Some  commenters  expressed  concern 
that  the  Commission  has  placed 
restrictions  upon  the  manner  in  which 
a  Tribal  government  can  spend  these 
revenues.  The  Commission  has  not. 
Instead,  the  Congress  stipulated  such 
limitations  when  they  enacted  the 
Indian  Gaming  Regulatory  Act  (IGRA). 
Revenues  transferred  to  a  Tribal 
government  bom  a  gaming  operation 
must  be  spent  as  specified  by  the 
Congress  within  the  IGRA. 

It  is  also  important  to  note  that 
expenditiues  of  net  gaming  revenues  by 
Tribal  governments  are  not 
"complimentaries."  "Complimentaries" 
is  a  term  used  to  define  certain  types  of 
expenditiues  of  a  gaming  operation,  not 
expenditures  of  a  Tribal  government. 
Because  expenditiues  of  net  gaming 
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revenues  by  a  Tribal  government  are  not 
comps,  they  are  therefore  outside  the 
scope  of  these  MICS. 

In  response  to  niunerous  comments, 
the  requirement  that  certain  data  be 
obtained  for  all  complimentary  services 
or  items  that  exceed  $50.00  has  been 
modified  to  state  that  the  collection  of 
such  data  is  not  required  for 
complimentary  services  or  items  below 
a  "reasonable  amount"  to  be  established 
by  the  Tribal  gaming  regulatory 
authority.  It  is  the  Commission's  view 
that  for  some  large  operations  in  a 
competitive  market.  $100  may  be  a 
reasonable  amount.  For  others.  $20  may 
be  more  appropriate.  In  any  case,  the 
Commission  recognizes  that  the  Tribal 
gaming  regulatory  authority  can  most 
appropriately  establish  this  amount. 

Section  542.18     Variances 

This  section  was  restructiued  to 
provide  clarity  and  to  recognize  that  the 
Tribal  gaming  regulatory  authority,  in 
the  first  instance,  should  determine 
whether  the  gaming  operation  should  be 
granted  a  variance.  Clearly,  tribal 
regulators  who  are  most  familiar  with  a 
gaming  operation  are  best  equipped  to 
make  these  initial  determinations.  The 
Commission  would  then  be  requested  to 
concur  with  the  variance.  If  the 
Conunission  does  not  agree,  it  must 
justify  its  objection.  The  new  process 
also  allows  for  an  appeal  to  the  full 
Commission.  A  niunber  of  commenters 
agreed  that  the  changes  to  this  section 
are  an  improvement. 

Many  commenters  believe  that  the 
ninety  (90)  day  time  frame  for 
Commission  action  in  §  542.18(b)  is  too 
long.  Previous  experience  has  shown 
that  review  of  a  variance  approval  can 
be  lengthy,  particularly  where  the 
variance  is  somewhat  complicated  or 
involves  new  technology.  The 
Commission  has  a  shortage  of  staff  able 
to  review  variance  approvals,  and  such 
activity  requires  reassignment  from 
current  workload.  In  many  cases,  review 
may  also  entail  travel  to  the  gaming 
operation,  as  well  as  review  of 
equivalent  standards  in  comparable 
gaming  jurisdictions.  In  response  to  the 
numerous  comments,  however,  the 
Commission  has  shortened  its  response 
time  to  sixty  (60)  days.  Fiuther 
shortening  of  this  time  frame  was  not 
entertained  out  of  fear  that  it  may  lead 
to  lack  of  concurrence  simply  because  of 
insufficient  time  for  review,  as  opposed 
to  concern  with  the  variance  itself. 

One  commenter  suggested  a  standard 
whereby  the  Conunission  would  notify 
a*  Tribe  if  its  Tribal  gaming  regulatory 
authority  requests  a  variance.  The 
Commission  believes  that 
communication  between  the  Tribal 


gaming  regulatory  authority  and  the 
Tribe  is  important,  but  also  believes  that 
it  is  an  internal  matter  better  addressed 
by  the  Tribe  than  through  the  MICS. 

One  commenter  suggested  that  a 
gaming  operation  be  able  to  appeal  a 
Tribal  gaming  regulatory  authority's 
denial  of  a  variance  request  directly  to 
the  Commission.  Again,  the 
Commission  believes  that  this  is  an 
internal  issue,  best  addressed  by  the 
Tribe. 

Several  conunenters  stated  that  the 
Commission  should  not  be  involved  in 
the  variance  process  and  that  such 
decisions  should  be  left  entirely  to  the 
Tribal  gaming  regulatory  authority. 
While  acknowledging  the  vital  role 
Tribal  gaming  regulatory  authorities 
play  in  the  primary  regulation  of 
gaming,  the  Commission  would  find  it 
problematical  to  review  compliance  of 
gaming  operations  if  each  were  being 
operated  imder  different  variances.  In 
addition  to  being  time-consuming  and 
an  unnecessary  waste  of  Commission 
resources,  such  a  process  could  also 
lead  to  a  situation  where  the 
Commission  disagrees  with  the  level  of 
control  provided  by  a  variance  after 
implementation,  resulting  in 
imnecessary  expense  to  the  gaming 
operation.  Furthermore,  the  MICS  are 
the  Commission's  regulation  and  it 
therefore  follows  that  the  Commission 
.  should  ultimately  be  responsible  for 
review  of  variances. 

Several  commenters  requested  that 
the  effective  date  of  a  variance, 
discussed  in  §  542.17(e).  be  changed  to 
the  date  approved  by  the  Tribal  gaming 
regulatory  authority.  The  Commission 
believes  that  the  gaming  operation 
should  comply  with  standards  Ihat 
achieve  a  level  of  control  sufficient  to 
accomplish  the  purpose  of  the  standard 
it  is  to  replace  until  such  time  as  the 
Commission  objects. 

A  commenter  requested  that  the 
Commission  publish  approved 
variances.  This  issue  was  considered  in 
developing  the  proposed  rule  and 
rejected  because  of  concerns  that  a 
variance  (often  based  on  intimate 
knowledge  of  the  requesting  gaming 
operation)  that  works  for  one  operation, 
may  not  be  sufficient  to  meet  the  needs 
of  another.  Even  so,  the  Commission 
agrees  that  having  the  ability  to  review 
approved  variances  may  be  of  benefit  to 
other  Tribal  gaming  operations.  The 
Commission  agrees  to  make  public  on 
its  web  page  a  list  of  Tribes  who  have 
received  a  variance  concurrence, 
including  the  particular  standard  of  the 
MICS  it  addressed.  Tribal  gaming 
regulatory  authorities  may  then  contact 
each  other  for  specific  details  of  the 
variance.  A  variance  continues  to  be 


applicable  only  to  the  operation 
receiving  concurrence. 

The  Committee  expressed  concern 
that  nowhere  is  it  clearly  indicated  to 
whom  requests  for  variances  should  be 
sent.  The  Commission  agrees  with  this 
concern  and  has  in  the  past 
recommended  that  requests  for 
variances  be  clearly  marked  both  on  the 
request  itself  and  on  the  outside  of  the 
envelope.  The  Committee  asked  that  the 
Commission  issue  clear  guidance  about 
the  procedures  that  should  be  followed 
in  requesting  a  variance  concurrence. 

Section  542.20     Tier  A  Gaming 
Operations 

Several  commenters  requested  that 
the  upper  limit  for  Tier  A  be  raised. 
Based  upon  earlier  comments  and  input 
from  the  Advisory  Conunittee,  the  upper 
limit  for  Tier  A  gaming  operations  has 
been  increased  from  the  current  level  of 
$3  million  to  $5  million.  The 
Commission  believes  that  further 
adjustment  of  the  upper  limit  may  result 
in  an  unacceptable  risk  to  tribal  assets. 

Sections  542.21,  542.31.  and  542.41 
Drop  and  Count  for  Tier  A,  B,  and  C 
Gaming  Operations 

One  commenter  asked  that  the  clause 
regarding  computer  applications, 
included  elsewhere  in  the  MICS,  be 
added  to  drop  and  coimt.  The 
Commission  agrees  and  has  added  such 
language  at  §§  542.21(a),  542.31(a),  and 
542.41(a). 

While  some  commented  favorably 
about  no  longer  requiring  the  drop  of 
tables  that  were  not  opened  diuing  a 
shift,  others  suggested  that 
§§542.21(b)(2)(ii),  542.31(b){2)(ii).  and 
542.41(b)(2)(ii)  should  continue  to 
require  that  tables  be  dropped,  whether 
opened  or  not.  The  Commission 
believes  the  new  standard  allows  for 
flexibility,  particularly  for  small  gaming 
operations.  If  a  Tribal  gaming  regulatory 
authority  believes  that  all  tables  should 
be  dropped,  regardless  of  whether  they 
were  opened,  (hey  can  include  this 
higher  standard  in  their  tribal  internal 
control  standards. 

Several  commenters  indicated  that 
they  use  computerized  bar  codes  to 
mark  table  game  drop  boxes.  The 
Commission  agrees  Uiat  use  of  such 
technology  satisfies  the  requirements  of 
§§  542.21(b)(5),  542.31(b)(5),  and 
542.41(b)(5). 

One  commenter  suggested  that  no  one 
other  than  coimt  room  personnel  should 
be  permitted  to  enter  or  exit  the  count 
'room  during  the  count.  The  Conunission 
was  concerned  that  this  could  be 
interpreted  to  include  gaming 
regulators,  which  is  not  the  intent  of 
§§  542.21(c)(2).  542.31(c)(2).  and 
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542.41(c)(2).  Therefore,  no  change  was 
made. 

Several  conunenters  were  concerned 
about  lack  of  independence  if  a  dealer 
or  cage  cashier  is  used  as  a  member  of 
the  count  team,  as  permitted  by 
§§  542.21(c)(4).  542.31(c)(4).  and 
542.41(c)(4).  The  Commission  tends  to 
agree,  but  is  concerned  about  how 
removing  this  provision  would  impact 
small  gaming  operations.  Therefore,  the 
ability  to  utilize  a  dealer  or  cage  cashier 
was  removed  only  from  §  542.41(c)(4). 

One  commenter  stated  that  the  second 
count  required  by  §§  542.21(d)(4)(ii). 
542.31(d)(4)(ii),  and  542.41(d)(4)(ii) 
should  be  conducted  of  each  box.  The 
standard  requires  only  that  a  second 
count  of  the  entire  drop  be  conducted, 
which  is  believed  to  be  an  appropriate 
minimum  standard.  A  second 
commenter  asked  if  an  automated 
currency  counting  machine  meets  the 
requirements  of  this  standard.  The 
Commission  agrees  that  utilization  of 
this  type  of  technology  is  appropriate, 
so  long  as  the  system  is  capable  of 
conducting  two  independent  counts. 
Yet  another  commenter  suggested 
requiring  a  blind  second  count.  The 
Commission  would  agree  that  this   . 
provides  an  additional  layer  of  security, 
but  would  not  require  blind  counts  of 
all  operations.  Similar  comments  and 
changes  were  also  made  to 
§S542.21(f)(4)(ii),  542.31{f)(4)(ii).  and 
542.41(f)(4)(ii). 

The  standard  at  §§542.31(e)(3)(i)  and 
542.41  (e)(3)(i)  regarding  a  surveillance 
log  has  been  moved  to  the  surveillance 
section  upon  a  recommendation  that 
surveillance  would  be  the  department 
responsible  for  keeping  the  log. 

Several  commenters  indicated  that 
they  use  computerized  bar  codes  to 
mark  bill  acceptor  canisters.  The 
Commission  agrees  that  use  of  such 
technology  satisfies  the  requirements  of 
SS  542.21(e)(4),  542.31(e)(5).  and 
542.41(e)(5). 

One  commenter  recommended 
modification  to  §§  542.21(f)(ll), 
542.31(0(11),  and  542.41(0(11)  to  allow 
authorized  personnel  access  to  stored 
bill  acceptor  canisters  in  an  emergency 
for  the  resolution  of  a  problem.  The 
Commission  agrees  and  appropriate 
language  was  added. 

One  commenter  suggested 
modification  to  the  on-the-floor  drop 
system  standards  at  §§  542.21(i)(2)(i), 
542.31(i)(2)(i),  and  542.41(i)(2)(i>.  These 
changes  were  accepted. 

Sections  542.22,  542.32,  and  542.42 
Internal  Audit  for  Tier  A,  B,  and  C 
Gaming  Operations 

One  commenter  recommended  that  a 
tiered  approach  should  be  considered 


for  internal  audit  testing.  The 
commenter  suggested  that  while  annual 
testing  was  appropriate  for  Tier  A 
operations,  in  some  instances.  Tiers  B 
and  C  should  complete  testing  on  a 
more  frequent  basis.  While  the 
Commission  supports  testing  on  a  more 
frequent  basis,  it  is  believed  that  the 
approach  specified  in  these  standards  is 
an  appropriate  minimiun  standard. 

Language  was  also  added  at 
§§  542.22(b)(l)(xi).  542.32(b)(l)(xi),  and 
542.42(b)(l)(xi).  that  expands  the 
entities  entitled  to  ask  for  additional 
internal  audits  to  include  the  Tribe, 
Tribal  gaming  regulatory  authority, 
audit  committee,  or  any  other  entity 
designated  by  the  Tribe. 

Sections  542.23,  542.33.  and  542.43 
Surveillance  for  Tier  A,  B,  and  C 
Gaming  Operations 

Several  commenters  requested 
clarification  that  Tier  A  gaming 
operations  require  only  the  "recording" 
of  areas  under  surveillance,  not 
"monitoring."  The  Commission  agrees. 
Unlike  Tier  B  and  C  gaming  operations. 
Tier  A  gaming  operations  are  not 
required  to  maintain  a  staffed 
surveillance  room.  Therefore, 
"monitoring"  is  not  required  of  Tier  A 
gaming  operations. 

Several  commenters  also  requested 
clarification  of  the  meaning  of  the  word 
"monitor."  The  Commission  agrees  that 
it  should  be  read  as  the  "ability  to 
monitor."  Surveillance  personnel  must 
continuously  prioritize  their  activities 
as  events  unfold  within  the  operation. 
To  require  "continuous  monitoring"  of 
one  area  or  of  one  event  may  in  fact 
divert  attention  from  more  pressing 
matters.  The  Commission  does  not 
expect  continuous  monitoring,  only  that 
surveillance  personnel  be  able  to 
monitor  the  particular  area  or  event  in 
the  manner  specified. 

One  commenter  indicated  concern 
with  the  camera  coverage  required  by 
§§542.23(m),  542.33(p),  and  542.43(q). 
The  commenter  believes  that  if  camera 
coverage  is  set  so  that  card  values  and 
suits  can  be  clearly  identified  (as 
required  by  §§  542.23(m)(l){i). 
542.33(p)(l)(i),  and  542.43(q)(l)(i)).  it 
may  not  be  possible  to  also  maintain  an 
overall  view  of  the  entire  table  (as 
required  by  §§542.23(m)(l)(ii)). 
542.33(p)(l)(ii)),  and  542.43(q)(l)(u)). 
These  sections  are  not  meant  to  specify 
the  niunber  or  types  of  cameras  that 
should  be  utilized.  While  several 
commenters  suggested  that  the 
Commission  should  set  a  specific 
nxmiber  and  type  of  camera  required  for 
each  standard,  the  Commission  believes 
that  the  Tribal  gaming  regulatory 
authority  and  gaming  operation  are 


better  suited  to  make  this  determination. 
As  such,  these  sections  are  meant  only 
to  specify  the  required  areas  of  coverage. 
To  help  alleviate  any  confusion,  the 
beginning  of  the  section  was  changed  by 
debting  Uie  word  "each."  Similar 
changes  were  also  made  to  other 
comparable  sections  of  the  MICS. 

Some  commenters  requested 
clarification  of  the  meaning  of  "base 
payout  amount"  as  used  in 
§§  542.23(n)(2)  and  (3),  542.33(q)(2)  and 
(3),  and  542.43(r)(2)  and  (3).  The  base 
payout  amount  is  the  jackpot  reset 
amount.  Clarifying  language  has  been 
added  to  §§542.23(n)(2),  542.33(q)(2). 
and  542.43(r)(2).  By  way  of  example,  an 
in-house  progressive  machine  offering  a 
base  payout  (jackpot  reset)  amount  of 
S90,000  that  increases  to  $200,000,  is 
not  required  to  be  monitored  and 
recorded  by  a  dedicated  camera  under 
this  section  because  the  base  payout 
amount  of  $90,000  is  less  than  the 
$100,000  threshold. 

One  commenter  questioned  why  the 
surveillance  standards  are  less  stringent 
for  wide-area  progressive  machines,  in 
that  the  base  payout  amount  requiring 
dedicated  camera  coverage  is  set  at  $1.5 
million.  (§§542.23(n)(3).  542.33(q)(3). 
542.43(r)(3))  The  Commission  believes 
that  because  these  games  are  monitored 
by  independent  vendors,  primary 
payouts  are  made  by  independent 
vendors,  and  they  utilize  an  on-line 
monitoring  system,  the  threat  to  tribal 
gaming  operations'  assets  are  reduced 
and  therefore,  the  surveillance 
requirements  should  be  less  stringent. 

Several  commenters  objected  to  the 
standard  contained  within 
§§542.23(p)(3).  542.33(v)(3).  and 
542.43(w)(3)  requiring  that  an  original 
surveillance  tape  or  digital  recording  be 
provided  to  the  Commission.  The 
standard  was  changed  to  allow 
Commission  access  to  a  duly 
authenticated  copy  instead  of  an 
original. 


Section  542.30    Tier  B  Gaming 
Operations 

Several  commenters  requested  that 
the  upper  limit  for  Tier  B  be  raised. 
Based  upon  earlier  comments  and  input 
from  the  Advisory  Committee,  the  upper 
limit  for  Tier  B  gaming  operations  has 
been  increased  bom  the  current  level  of 
$10  million  to  $15  million.  The 
Commission  believes  that  further 
adjustment  of  the  upper  limit  may  result 
in  an  unacceptable  risk  to  tribal  assets. 

Section  542.40    Tier  C  Gaming 
Operations 

Several  commenters  requested  that 
the  threshold  at  which  gaming 
operations  become  Tier  C  be  raised. 
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Based  upon  earlier  comments  and  input 
from  the  Advisory  Committee,  the  level 
at  which  gaming  operations  become  Tier 
C  has  been  increased  frtim  $10  million 
to  $15  million.  The  Commission 
believes  that  further  adjustment  may 
result  in  an  unacceptable  risk  to  tribal 
assets. 

One  commenter  suggested  requiring 
that  all  Tier  C  gaming  operations  install 
on-line  accounting  systems.  While  the 
Commission  believes  that  on-line 
systems  provide  a  higher  level  of 
protection  of  assets,  we  do  not  agree 
that,  as  a  minimum  standard,  this 
system  should  be  required. 

Regulatory  Flexibility  Act 

On  April  23,  2002,  the  Commission 
published  for  public  comment  its 
certification  that  the  proposed 
risgulation  would  not  have  a  significant 
impact  on  small  entities.  In  response  the 
Commission  received  nineteen 
comments.  A  majority  of  the  comments 
received  were  similar,  stating  that  the 
Commission  had  violated  the  Regulatory 
Flexibility  Act  by  failing  to  prepare  an 
analysis.  The  Commission  disagrees. 
The  Regulatory  Flexibility  Act  allows  an 
agency  to  certify  that  a  proposed  rule 
will  not  have  a  significant  economic 
impact  on  small  entities  subject  to  the 
rule  as  long  as  the  agency  provides  an 
explanation  of  the  factual  basis  for  the 
certification.  5  U.S.C.  §  605(b).  The 
Commission  provided  this  basis  in  its 
notice  dated  April  23,  2002,  and  again 
certifies  in  this  final  rule. 

A  majority  of  the  commenters  also 
disagree  with  the  Commission's 
determination  that  it  possesses  the 
statutory  authority  to  promulgate  this 
regulation.  That  issue  is  considered  and 
addressed  elsewhere  in  this  preamble. 

One  commenter  objected  to  the 
Commission's  definition  of  "small 
entity"  under  the  Regulatory  Flexibility 
Act.  The  Commission,  in  determining 
that  gaming  operations  with  gross 
revenues  under  $5  million  may  qualify 
as  "small  businesses"  and,  therefore  as 
"small  entities,"  relied,  as  does  the 
Regulatory  Flexibility  Act,  on  the 
definitions  contained  with  the  Small 
Business  Act,  and  associated 
regulations.  15  U.S.C.  632;  13  CFR 
121.201.  Therefore,  the  Commission 
disagrees  with  this  comment. 

The  same  commenter  disagreed  with 
the  Commission's  certification  that  this 
regulation  does  not  impose  significant 
economic  costs  to  affected  Indian 
gaming  operations.  The  Commission 
disagrees.  As  stated  in  its  certification, 
internal  controls  are  requirements  that 
are  mandated  by  the  nature  of  gaming 
operations.  In  the  absence  of  federal 
regulations.  Tribes  would  continue  to 


incur  many,  if  not  all.  of  the  same 
regulatory  expenses.  The  same 
commenter  suggested  that  the 
Commission  should  consider  the  effect 
of  all  of  the  Commission's  regulatory 
activities  in  determining  economic 
impact.  The  Commission  is  aware  of  its 
obligations  imder  the  Regulatory 
Flexibility  Act  and  will  continue  to 
comply  with  the  Act  in  fitting  regulatory 
and  informational  requirements  to  the 
scale  of  entities  subject  to  its 
regulations.  For  example,  as  stated  in 
the  request  for  public  comment  dated 
April  23,  2002,  the  Commission  has 
tiered  this  regulation  to  take  into 
account  the  needs  of  large  and  small 
gaming  operations.  The  Commission's 
advisory  committee  consisted  of 
representatives  from  both  large  and 
small  gaming  operations.  The 
Commission  also  requested  and 
responded  to  public  comments  in  the 
form  of  written  comments  and  held  a 
public  hearing. 

One  commenter  stated  that  the 
Commission's  proposal  to  exempt 
gaming  operations  grossing  under  $1 
million  from  compliance  with  these 
regulations  was  commendable,  but 
asked  that  the  Commission  consider 
exempting  all  gaming  operations 
grossing  less  than  $5  million  from 
regulatory  compliance.  The  Commission 
believes  that  such  an  exemption  would 
jeopardize  the  integrity  of  Indian 
gaming  as  a  whole;  and  exempting  such 
a  large  group  of  gaming  operations  bom 
federal  oversight  would  be  a  shirking  of 
the  responsibilities  of  the  Commission. 
The  Commission  does,  however,  realize 
that  the  costs  of  compliance  with 
minimum  internal  control  standards 
should  reflect  the  risk  of  loss  to  Indian 
gaming  operations.  Because  of  this,  the 
Commission  has  reduced  the 
requirements  of  Tier  A  gaming  facilities. 
In  addi'don,  tribal  gaming  regulatory 
authorities  may  request  a  variance  from 
these  requirements  if  adequate 
alternative  controls  are  put  in  place.  The 
Commission  believes  that  the  flexibility 
of  the  new  regulation  adequately 
addresses  the  concerns  of  smaller 
gaming  operations,  while  fulfilling  its 
statutory  obligation  of  the  federal 
oversight  of  Indian  gaming. 

Future  Revisions  to  the  MICS 

Indian  gaming,  like  commercial 
gaming,  is  an  ever-changing  industry. 
As  new  technology  emerges  and  the 
industry  itself  continues  to  mature,  this 
regulation  will  likewise  require 
evolution.  The  MICS  are  a  technical 
regulation  greatly  impacting  all  Tribal 
gaming  operations.  As  such,  input  from 
those  most  affected  is  critical  to 
developing  a  mutually  beneficial 


regulatory  framework.  The  Commission 
firmly  believes  that  any  future  changes 
to  this  regulation  be  made  in  a  fully 
consultative  process,  similar  to  the  one 
utilized  in  developing  this  final  rule. 

Regulatory  Matters 

Regulatory  Flexibility  Act 

The  Commission  certifies  that  the 
Minimum  Internal  Control  Standards 
contained  within  this  regulation  will 
not  have  a  significant  economic  impact 
on  small  entities,  5  U.S.C.  605(b).  The 
factual  basis  for  this  certification  is  as 
follows: 

Of  the  315  Indian  gaming  operations 
across  the  country,  approximately  100 
of  the  operations  have  gross  revenues  of 
less  than  $5  million.  Of  these, 
approximately  50  operations  have  gross 
revenues  of  under  $1  million.  Since  the 
proposed  revisions  will  not  apply  to 
gaming  operations  with  gross  revenues 
under  $1  million,  only  50  small 
operations  may  be  affected.  While  this 
is  a  substantial  number,  the  Conunission 
believes  that  the  regulations  will  not 
have  a  significant  economic  impact  on 
these  operations  for  several  reasons. 
First,  internal  controls  are  essential  to 
gaming  operations  in  order  to  protect 
assets.  The  costs  involved  in 
implementing  these  controls  are  part  of 
the  regular  business  costs  incurred  by 
such  an  operation.  The  Commission  also 
believes  that  many  Indian  gaming 
operations  have  already  implemented 
internal  control  standards  that  are  more 
stringent  than  those  contained  in  these 
regulatipns. 

Under  the  proposed  revisions,  small 
gaming  operations  grossing  under  $1 
million  are  exempted  from  MICS 
compliance.  Tier  A  facilities  (those  with 
gross  revenues  between  $1  and  $5 
million)  are  subject  to  the  yearly 
requirement  that  independent  certified 
public  accountant  testing  occur.  The 
purpose  of  this  testing  is  to  measure  the 
gaming  operation's  compliance  with  the 
tribe's  internal  control  standards.  The 
cost  of  compliance  with  this 
requirement  for  a  small  gaming 
operation  is  estimated  at  between 
$3,000  and  $5,000.  The  cost  of  this 
report  is  minimal  and  does  not  create  a 
significant  economic  effect  on  gaming 
operations.  What  little  impact  exists  is 
further  offset  because  other  regulations 
require  a  yearly  independent  financial 
audit  that  can  be  conducted  at  the  same 
time.  For  these  reasons,  the  Commission 
has  concluded  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact'on  those  small  entities  subject  to 
the  rule. 
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Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule  does  not  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more.  This  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies  or  geographic  regions,  and  does 
not  have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

The  Commission  is  an  independent 
regulatory  agency  and.  as  such,  is  not 
subject  to  the  Unfunded  Mandates 
Reform  Act.  Even  so,  the  Commission 
has  determined  that  this  final  rule  does 
not  impose  an  unfunded  mandate  on 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  of  more  than  $100 
million  per  year.  Thus,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act.  2 
U.S.C.  1501  et  seq. 

The  Commission  has.  however, 
determined  that  this  final  rule  may  have 
a  unique  effect  on  tribal  governments 
(this  rule  applies  exclusively  to  tribal 
governments)  whenever  they  undertake 
the  ownership,  operation,  regulation,  or 
licensing  of  gaming  operations  on 
Indian  lands  as  defined  by  the  bidian 
Gaming  Regulatory  Act.  The 
Commission  has  therefore  undertaken 
the  following  actions:  on  two  occasions, 
made  a  request  for  public  comment  on 
changes  to  the  regulation;  formed  a 
Tribal  Advisory  Committee  to  assist  in 
writing  the  new  regulation;  held 
discussions  with  Tribal  leaders  and 
Tribal  associations  about  desired 
changes  to  the  regulation;  prepared 
guidance  material  and  model 
documents;  held  a  public  hearing;  and 
continues  to  provide  technical 
assistance. 

Between  May  and  November  2001. 
the  Commission  and  the  Tribal 
Advisory  Committee  met  six  times  to 
develop  a  regulatory  proposal,  hi 
selecting  Committee  members, 
consideration  was  placed  on  the 
applicant's  experience  in  this  area,  as 
well  as  the  size  of  the  Tribe  the  nominee 
represented,  geographic  location  of  the 
Tribe's  gaming  operation,  and  the  size 
and  type  of  gaming  conducted.  The 
Commission  believes  it  assembled  a 
diverse  Committee  representative  of 
hidian  gaming  interests. 


Since  beginning  formulation  of  this 
final  rule,  the  Commission  spoke  at 
several  tribal  association  meetings.  The 
Commission  will  develop  guidance 
materials  that  will  include  guidelines 
for  CPA  firms  who  must  audit  gaming 
operations  to  determine  compliance 
with  tribal  internal  control  standards. 
The  Commission  also  held  a  public 
hearing  on  the  proposed  regulation  prior 
to  development  and  publication  of  a 
final  rule.  The  Commission  and  the 
Tribal  Advisory  Committee  met  one  last 
time  to  discuss  the  public  comments 
received  as  a  result  of  publication  of  the 
proposed  rule  and  to  develop  a 
recommendation  regarding  the  final 
rule.  The  Commission  also  plans  on 
continuing  its  policy  of  providing 
technical  assistance,  through  its  field 
offices,  to  Tribes  to  assist  in  complying 
with  the  MICS. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  Commission  has  determined 
that  this  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  General  Counsel  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  final  rule  requires  an  information 
collection  under  the  Paperwork 
Reduction  Act  44  U.S.C.  3501  et  seq.,  as 
did  the  regulation  it  replaces.  There  is 
no  change  to  the  paperwork 
requirements  created  by  this 
amendment.  The  Commission's  0M6 
Control  number  for  this  regulation  is 
3141-0009. 

National  Environmental  Policy  Act 

The  Commission  has  determined  that 
this  final  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et.  seq). 

List  of  Subfecta  in  25  CFR  Part  542 

Accounting,  Auditing.  Gambling. 
Indian-lands.  Indian-tribal  government, 
Reporting  and  record  keeping 
requirements. 

For  reasons  stated  in  the  preamble, 
the  National  Indian  Gaming 
Commission  revises  25  CFR  part  542  to 
read  as  follows: 


PART  542— MINIMUM  INTERNAL 
CONTROL  STANDARDS 

Sec. 

542.1  What  does  this  part  cover? 

542.2  What  are  the  definitions  for  this  part? 

542.3  How  do  I  comply  with  this  part? 

542.4  How  do  these  regulations  affect 
minimum  internal  control  standards 
establish  in  a  Tribal-State  compact? 

542.5  How  do  these  regulations  affect  state 
jurisdiction? 

542.6  Does  this  part  apply  to  small  and 
charitable  gaming  operations? 

542.7  What  are  the  minimum  internal 
control  standards  for  bingo? 

542.8  What  are  the  minimum  internal 
control  standards  for  pull  tabs? 

542.9  What  are  the  minimum  internal 
control  standards  for  card  games? 

542.10  What  are  the  minimum  internal 
control  standards  for  keno? 

542.11  What  are  the  minimum  internal 
control  standards  for  pari-mutuel 
wagering? 

542.12  What  are  the  minimum  internal 
control  standards  for  table  games? 

542.13  What  are  the  minimum  internal 
control  standards  for  gaming  machines? 

542.14  What  are  the  minimum  internal 
control  standards  for  the  cage? 

542.15  What  are  the  minimum  internal 
control  standards  for  credit? 

542.16  What  are  the  minimum  internal 
control  standards  foe  information 
technology? 

542.17  What  are  the  minimum  internal 
control  standards  for  complimentary 
services  or  items? 

542.18  How  does  a  gaming  operation  apply 
for  a  variance  from  the  standards  of  this 
part? 

542.20  What  is  a  Tier  A  gaming  operation? 

542.21  What  are  the  minimum  internal 
control  standards  for  drop  and  count  for 
Tier  A  gaming  operations? 

542.22  What  are  the  minimum  internal 
control  standards  for  internal  audit  for 
Tier  A  gaming  operations? 

542.23  What  are  the  minimum  internal 
control  standards  for  surveillance  for 
Tier  A  gaming  operations? 

542.30  What  is  a  Tier  B  gaming  operation? 

542.31  What  are  the  minimum  internal 
control  standards  for  drop  and  count  for 
Tier  B  gaming  operations? 

542.32  What  are  the  minimum  internal 
control  standards  for  internal  audit  for 
Tier  B  gaming  operations? 

542.33  What  are  the  minimum  internal 
control  standards  for  surveillance  for 
Tier  B  gaming  operations? 

542.40  What  is  a  Tier  C  gaming  operation? 

542.41  What  are  the  minimum  internal 
control  standards  for  drop  and  count  for 
Tier  C  gaming  operations? 

542.42  What  are  the  minimum  internal 
control  standards  for  internal  audit  for 
Tier  C  gaming  operations? 

542.43  What  are  the  minimum  internal 
control  standards  for  surveillance  for  a 
Tier  C  gaming  operation? 

Authority:  25  U.S.C  2702(c).  2706(b)(10). 
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1542.1    What  does  this  part  cover? 

This  part  establishes  the  minimum 
internal  control  standards  for  gaming 
operations  on  Indian  land. 

1542^    What  art  the  dennltiont  for  this 
part? 

The  definitions  in  this  section  shall 
apply  to  all  sections  of  this  part  unless 
otherwise  noted. 

Account  access  card  means  an 
instrument  used  to  access  customer 
accoimts  for  wagering  at  a  gaming 
machine.  Account  access  cards  are  used 
in  connection  with  a  computerized 
account  database. 

Accountability  means  all  items  of 
cash,  chips,  coins,  tokens,  plaques, 
receivables,  and  customer  deposits 
constituting  the  total  amoimt  for  which 
the  bankroll  custodian  is  responsible  at 
a  given  time. 

Accumulated  credit  payout  means 
credit  earned  in  a  gaming  machine  that 
is  paid  to  a  customer  manually  in  lieu 
of  a  machine  payout. 

Actual  hold  percentage  means  the 
percentage  calculated  by  dividing  the 
win  by  the  drop  or  coin-in  (number  of 
credits  wagered).  Can  be  calculated  for 
individual  tables  or  gaming  machines, 
type  of  table  games,  or  gaining  machines 
on  a  per  day  or  ciunulative  basis. 

Ante  means  a  player's  initial  wager  or 
predetermined  contribution  to  the  pot 
before  the  dealing  of  the  first  hand. 

Betting  station  means  the  area 
designated  in  a  pari-mutuel  area  that 
accepts  wagers  and  pays  winning  bets. 

Betting  ticket  means  a  printed,  serially 
niunbered  form  used  to  record  the  event 
upon  which  a  wager  is  made,  the 
amount  and  date  of  the  wager,  and 
sometimes  the  line  or  spread  (odds). 

Bill  acceptor  means  the  device  that 
accepts  and  reads  cash  by  denomination 
in  order  to  accurately  register  customer 
credits. 

Bill  acceptor  canister  means  the  box 
attached  to  the  bill  acceptor  used  to 
contain  cash  received  by  bill  acceptors. 

Bill  acceptor  canister  release  key 
means  the  key  used  to  release  the  bill 
acceptor  canister  from  the  bill  acceptor 
device. 

BUI  acceptor  canister  storage  rack  key 
means  the  key  used  to  access  the  storage 
rack  where  bill  acceptor  canisters  are 
secxaed. 

Bill  acceptor  drop  means  cash 
contained  in  bill  acceptor  canisters. 

Bill-in  meter  means  a  meter  included 
on  a  gaming  machine  accepting  cash 
that  tracks  the  niunber  of  bills  put  in  the 

machine. 

Boxperson  means  the  first-level 
supervisor  who  is  responsible  for 
directly  participating  in  and  supervising 
the  operation  and  conduct  of  a  craps 
game. 


Breakage  means  the  difference 
between  actual  bet  amounts  paid  out  by 
a  racetrack  to  bettors  and  amounts  won 
due  to  bet  payments  being  rounded  up 
or  down.  For  example,  a  winning  bet 
that  should  pay  $4.25  may  be  actually 
paid  at  $4.20  due  to  roimding. 

Ckige  means  a  secure  work  area  within 
the  gaming  operation  for  cashiers  and  a 
storage  area  for  the  gaming  operation 
bankroll. 

Cage  accountability  form  means  an 
itemized  list  of  the  components  that 
make  up  the  cage  accountability. 

Cage  credit  means  advances  in  the 
form  of  cash  or  gaming  chips  made  to 
customers  at  the  cage.  Dociunented  by 
the  players  signing  an  lOU  or  a  marker 
similar  to  a  counter  check. 

Cage  marker  form  means  a  docvunent, 
signed  by  the  customer,  evidencing  an 
extension  of  credit  at  the  cage  to  the 
customer  by  the  gaming  operation. 

Calibration  module  means  the  section 
of  a  weigh  scale  used  to  set  the  scale  to 
a  specific  amoimt  or  number  of  coins  to 
be  counted. 

Call  bets  means  a  wager  made  without 
cash  or  chips,  reserved  for  a  known 
customer  and  includes  marked  bets 
(which  are  supplemental  bets  made 
during  a  hand  of  play).  For  the  purpose 
of  settling  a  call  bet.  a  hand  of  play  in 
craps  is  defined  as  a  natural  wiimer 
(e.g.,  seven  or  eleven  on  the  come-out 
roll),  a  natural  loser  (e.g.,  a  two,  three 
or  twelve  on  the  come-out  roll),  a  seven- 
out,  or  the  player  making  his  point, 
whichever  comes  first. 

Card  game  means  a  game  in  which 
the  gaming  operation  is  not  party  to 
wagers  and  from  which  the  gaming 
operation  receives  compensation  in  the 
form  of  a  rake,  a  time  buy-in,  or  other 
fee  or  payment  from  a  player  for  the 
privilege  of  playing. 

Card  room  bank  means  the  operating 
fund  assigned  to  the  card  room  or  main 
card  room  bank. 

Cash-out  ticket  means  an  instrument 
of  value  generated  by  a  gaming  machine 
representing  a  cash  amoimt  owed  to  a 
customer  at  a  specific  gaming  machine. 
This  instrument  may  be  wagered  at 
other  machines  by  depositing  the  cash- 
out  ticket  in  the  machine  bill  acceptor. 

Chips  means  cash  substitutes,  in 
various  denominations,  issued  by  a 
gaming  operation  and  used  for 
wagering. 

Coin-in  meter  means  the  meter  that 
displays  the  total  amount  wagered  in  a 
gaming  machine  that  includes  coins-in 
and  credits  played. 

Coin  meter  count  machine  means  a 
device  used  in  a  coin  room  to  count 

coin. 

Coin  room  means  an  area  where  coins 
and  tokens  are  stored. 


Coin  room  inventory  means  coins  and 
tokens  stored  in  the  coin  room  that  are 
generally  used  for  gaming  machine 
department  operation. 

Commission  means  the  National 
Indian  Gaming  Commission. 

Complimentary  means  a  service  or 
item  provided  at  no  cost,  or  at  a  reduced 
cost,  to  a  customer. 

Count  means  the  total  funds  counted 
for  a  particular  game,  gaming  machine, 
shift,  or  other  period. 

Count  room  means  a  room  where  the 
coin  and  cash  drop  from  gaming 
machines,  table  games,  or  other  games 
are  transported  to  and  counted. 

Count  team  means  personnel  that 
perform  either  the  count  of  the  gaming 
machine  drop  and/or  the  table  game 
drop. 

Counter  check  means  a  form  provided 
by  the  gaming  operation  for  the 
customer  to  use  in  lieu  of  a  personal 
check. 

Credit  means  the  right  granted  by  a 
gaming  operation  to  a  customer  to  defer 
payment  of  debt  or  to  incur  debt  and 
defer  its  payment. 

Credit  limit  means  the  maximum 
dollar  amount  of  credit  assigned  to  a 
customer  by  the  gaming  operation. 

Credit  slip  means  a  form  used  to 
record  either: 

(1)  The  return  of  chips  from  a  gaming 
table  to  the  cage;  or 

(2)  The  transfer  of  lOUs.  markers,  or 
negotiable  checks  from  a  gaming  table  to 
a  cage  or  bankroll. 

Customer  deposits  means  the  amotmts 
placed  with  a  cage  cashier  by  customers 
for  the  customers'  use  at  a  future  time. 

Deal  means  a  specific  pull  tab  game 
that  has  a  specific  serial  number 
associated  with  each  game. 

Dealer  means  an  employee  who 
operates  a  game,  individually  or  as  a 
part  of  a  crew,  administering  house 
rules  and  making  payoffs. 

Dedicated  camera  means  a  video 
camera  required  to  continuously  record 
a  specific  activity. 

Deskman  means  a  person  who 
authorizes  payment  of  winning  tickets 
and  verifies  payouts  for  keno  games. 

Draw  ticket  means  a  blank  keno  ticket 
whose  numbers  are  pimched  out  when 
balls  are  drawn  for  the  game.  Used  to 
verify  winning  tickets. 

Drop  (for  gaming  machines)  means 
the  total  {unount  of  cash,  cash-out 
tickets,  coupons,  coins,  and  tokens 
removed  from  drop  buckets  and/or  bill 
acceptor  canisters. 

Drop  (for  table  games)  means  the  total 
amoimt  of  cash,  d^ps,  and  tokens 
removed  fitim  drop  boxes,  plus  the 
amoimt  of  credit  issued  at  the  tables. 

Drop  box  means  a  locked  container 
affixed  to  the  gaming  table  into  which 
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the  drop  is  placed.  The  game  type,  table 
number,  and  shift  are  indicated  on  the 
box. 

Drop  box  contents  keys  means  the  key 
used  to  open  drop  boxes. 

Drop  box  release  keys  means  the  key 
used  to  release  drop  boxes  from  tables. 

Drop  box  storage  rack  keys  means  the 
key  used  to  access  the  storage  rack 
where  drop  boxes  are  secured. 

Drop  bucket  means  a  container 
located  in  the  drop  cabinet  (or  in  a 
secured  portion  of  the  gaming  machine 
in  coinless/cashless  configurations)  for 
the  piupose  of  collecting  coins,  tokens, 
cash-out  tickets,  and  coupons  from  the 
gaming  machine. 

Drop  cabinet  means  the  wooden  or 
metal  base  of  the  gaming  machine  that 
contains  the  gaming  machine  drop 
bucket. 

Earned  and  unearned  take  means  race 
bets  taken  on  present  and  futiire  race 
events.  Eameo  take  means  bets  received 
on  ciurent  or  present  events.  Unearned 
take  means  bets  taken  on  future  race 
events. 

EPROM  means  erasable  programmable 
read-only  memory  or  other  equivalent 
game  software  media. 

Fill  means  a  transaction  whereby  a 
supply  of  chips,  coins,  or  tokens  is 
transferred  fr^m  a  bankroll  to  a  table 
game  or  gaming  machine. 

Fill  slip  means  a  document 
evidencing  a  fill. 

Flare  means  the  information  sheet 

i>rovided  by  the  manufacturer  that  sets 
orth  the  rules  of  a  particular  pull  tab 
game  and  that  is  associated  with  a 
specific  deal  of  pull  tabs.  The  flare  shall 
contain  the  following  information: 

(1)  Name  of  the  game: 

(2)  Manufacturer  name  or 
manufacturer's  logo; 

(3)  Ticket  count;  and 

(4)  Prize  structure,  which  shall 
include  the  number  of  winning  pull  tabs 
by  denomination,  with  their  respective 
winning  symbols,  numbers,  or  both. 

Future  wagers  means  bets  on  races  to 
be  run  in  the  future  (e.g.,  Kentucky 
Derby). 

Game  server  means  an  electronic 
selection  device,  utilizing  a  random 
number  generator. 

Gaming  machine  means  an  electronic 
or  electromechanical  machine  which 
contains  a  microprocessor  with  random 
number  generator  capability  which 
allows  a  player  to  play  games  of  chance, 
some  of  which  may  be  affected  by  skill, 
which  machine  is  activated  by  the 
insertion  of  a  coin,  token  or  cash,  or  by 
the  use  of  a  credit,  and  which  awards 
game  credits,  cash,  tokens,  or  replays,  or 
a  written  statement  of  the  player's 
accumulated  credits,  whicn  written 
statements  be  redeemable  for  cash. 


Gaming  machine  analysis  report 
means  a  report  prepared  that  compares 
theoretical  to  actual  hold  by  a  gaming 
machine  on  a  monthly  or  other  periodic 
basis. 

Gaming  machine  booths  and  change 
banks  means  a  booth  or  small  cage  in 
the  gaming  machine  area  used  to 
provide  change  to  players,  store  change 
aprons  and  extra  coin,  and  account  for 
jackpot  and  other  payouts. 

Gaming  machine  count  means  the 
total  amount  of  coins,  tokens,  and  cash 
removed  from  a  gaming  machine.  The 
amount  counted  is  entered  on  the 
Gaming  Machine  Count  Sheet  and  is 
considered  the  drop.  Also,  the 
procedure  of  counting  the  coins,  tokens, 
and  cash  or  the  process  of  verifying 
gaming  machine  coin  and  token 
inventory. 

Gaming  machine  pay  table  means  the 
reel  strip  combinations  illustrated  on 
the  face  of  the  gm^ipg  machine  that  can 
identify  payouts  of  designated  coin 
amounts. 

Gaming  operation  accounts  receivable 
(for  gaming  operation  credit)  means 
credit  extended  to  gaming  operation 
customers  in  the  form  of  markers, 
returned  checks,  or  other  credit 
instnunents  that  have  not  been  repaid. 

Gross  gaming  revenue  means  annual 
total  amount  of  cash  wagered  on  class 
n  and  class  III  games  and  admission  fees 
(including  table  or  card  fees),  less  any 
amounts  paid  out  as  prizes  or  paid  for 
prizes  awarded. 

Hold  means  the  relationship  of  Mon  to 
coin-in  for  gaming  machines  and  win  to 
drop  for  table  games. 

Hub  means  tne  person  or  entity  that 
is  licensed  to  provide  the  operator  of  a 
pari-mutuel  wagering  operation 
information  related  to  horse  racing  that 
is  used  to  determine  winners  of  races  or 
payofb  on  wagws  accepted  by  the  pari- 
mutuel  wagering  operation. 

Internal  audit  means  persons  who 
perform  an  audit  function  of  a  gaming 
operation  that  are  independent  of  the 
department  subject  to  audit. 
Independence  is  obtained  through  the 
organizational  reporting  relationship,  as 
the  internal  audit  department  shall  not 
report  to  management  of  the  gaming 
operation.  Intnnal  audit  activities 
should  be  conducted  in  a  manner  that 
permits  objective  evaluation  of  areas 
examined.  Internal  audit  personnel  may 
provide  audit  coverage  to  more  than  one 
operation  within  a  Tribe's  gaming 
operation  holdings. 

Issue  slip  means  a  copy  of  a  credit 
instrument  that  is  retained  for 
numerical  sequence  control  piuposes. 

Jackpot  payout  means  the  portion  of 
a  jackpot  paid  by  gaming  machine 
personnel.  The  amount  is  usually 


determined  as  the  difference  between 
the  total  posted  jackpot  amount  and  the 
coins  paid  out  by  the  machine.  May  also 
be  the  total  amount  of  the  jackpot. 

Lammer  button  means  a  type  of  chip 
that  is  placed  on  a  gaming  table  to 
indicate  that  the  amoiuit  of  chips 
designated  thereon  has  been  given  to  the 
customer  for  wagering  on  credit  before 
completion  of  the  credit  instrument. 
Lammer  button  may  also  mean  a  type  of 
chip  used  to  evidence  transfers  between 
table  banks  and  card  room  banks. 

Linked  electronic  gfime  means  any 
game  linked  to  two  (2)  or  more  gaming 
operations  that  are  physically  separate 
and  not  regulated  by  the  same  Tribal 
gaming  regulatory  authority. 

Main  card  room  bank  means  a  fund  of 
cash,  coin,  and  chips  used  primarily  for 
poker  and  pan  card  game  areas.  Used  to 
make  even  cash  transfers  between 
various  games  as  needed.  May  be  used 
similarly  in  other  areas  of  the  gaming 
operation. 

Marker  means  a  document,  signed  by 
the  customer,  evidencing  an  extension 
of  credit  to  him  by  the  gaming 
operation. 

Marker  credit  play  means  that  players 
are  allowed  to  pimihase  chips  using 
credit  in  the  form  of  a  marker. 

Marker  inventory  form  means  a  form 
maintained  at  table  games  or  in  the 
gaming  operation  pit  that  are  used  to 
track  mariner  inventories  at  the 
individual  table  or  pit. 

Marker  transfer  form  means  a  form 
used  to  document  transfers  of  markers 
bom  the  pit  to  the  cage. 

Master  credit  record  means  a  form  to 
record  the  date,  time,  shift,  game,  table, 
amount  of  credit  given,  and  the 
signatiues  or  initials  of  the  persons 
extending  the  credit. 

Master  game  program  number  means 
the  game  program  number  listed  on  a 
gaming  machine  EPROM. 

Master  game  sheet  means  a  form  used 
to  record,  by  shift  and  day,  each  table 
game's  winnings  and  los'ses.  This  form 
reflects  the  opening  and  closing  table 
inventories,  the  fills  and  credits,  and  the 
drop  and  win. 

Mechanical  coin  counter  means  a 
device  used  to  count  coins  that  may  be 
used  in  addition  to  or  in  lieu  of  a  coin 
weigh  scale. 

Meter  means  an  electronic  (soft)  or 
mechanical  (hard)  apparatus  in  a 
gaming  machine.  May  record  the 
number  of  coins  wagered,  the  number  of 
coins  dropped,  the  number  of  times  the 
handle  was  pulled,  or  the  number  of 
coins  paid  out  to  winning  players. 

MICS  means  minimum  intmnal 
control  standards  in  this  part  542. 

Motion  activated  dedicated  camera 
means  a  video  camera  that,  upon  its 
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detection  of  activity  or  motion  in  a 
specific  area,  begins  to  record  the 
activity  or  area. 

.  Multi-game  machine  means  a  gaming 
machine  that  includes  more  than  one 
type  of  game  option. 

Multi-race  ticket  means  a  keno  ticket 
that  is  played  in  multiple  games. 

On-line  gaming  machine  monitoring 
system  means  a  system  used  by  a 
gaming  operation  to  monitor  gaming 
machine  meter  readings  and/or  other 
activities  on  an  on-line  basis. 

Order  for  credit  means  a  form  that  is 
used  to  request  the  transfer  of  chips  or 
markers  fr^m  a  teble  to  the  cage.  The 
order  precedes  the  actual  transfer 
transaction  that  is  documented  on  a 
credit  slip. 

Outstation  means  areas  other  than  the 
main  keno  area  where  bets  may  be 
placed  and  tickets  paid. 

Par  percentage  means  the  percentage 
of  each  dollar  wagered  that  the  house 
wins  (i.e.,  gaming  operation  advantage). 

Par  sheet  means  a  specification  sheet 
for  a  gaming  machine  that  provides 
machine  hold  percentage,  model 
nxunber,  hit  frequency,  reel 
combination,  number  of  reels,  niunber 
of  coins  that  can  be  accepted,  and  reel 
strip  listing. 

Pari-mutuel  wagering  means  a  system 
of  wagering  on  horse  races,  jai-alai, 
greyhound,  and  harness  racing,  where 
the  winners  divide  the  total  amount 
wagered,  net  of  commissions  and 
operating  expenses,  proportionate  to  the 
individual  amount  wagered. 

Payment  slip  means  that  part  of  a 
marker  form  on  which  customer 
payments  are  recorded. 
'  Payout  means  a  transaction  associated 
with  a  wiiming  event. 

PIN  means  me  personal  identification 
number  used  to  access  a  player's 
accoimt. 

Pit  podium  means  a  stand  located  in 
the  middle  of  the  tables  used  by  gaming 
operation  supervisory  personnel  as  a 
workspace  and  a  record  storage  area. 

Pit  supervisor  means  the  employee 
who  supervises  all  games  in  a  pit. 

Player  tracking  system  means  a 
system  typically  used  in  gaming 
machine  departments  that  can  record 
the  gaming  machine  play  of  individual 
-  customers. 

Post  time  meaiis  the  time  when  a  pari- 
mutuel  track  stops  accepting  bets  in 
accordance  with  rules  and  regulations  of 
the  applicable  jurisdiction. 

Primary  and  secondary  jackpots 
means  promotional  pools  offered  at 
certain  card  games  that  can  be  won  in 
addition  to  the  primary  pot. 

Progressive  gaming  machine  means  a 
gaming  machine,  with  a  payoff 
indicator,  in  which  the  payoff  increases 


as  it  is  played  (i.e.,  deferred  payout). 
The  payoff  amount  is  accumulated, 
displayed  on  a  machine,  and  will 
remain  until  a  player  lines  up  the 
jackpot  symbols  that  result  in  the 
progressive  amoimt  being  paid. 

Progressive  jackpot  means  deferred 
payout  bom  a  progressive  gaming 
machine. 

Progressive  table  game  means  table 
games  that  offer  progressive  jackpots. 

Promotional  payout  means 
merchandise  or  awards  given  to  players 
by  the  gaming  operation  based  on  a 
wagering  activity. 

Promotional  progressive  pots  and/or 
pools  means  funds  contributed  to  a  table 
game  by  and  for  the  benefit  of  players. 
Funds  are  distributed  to  players  based 
on  a  predetermined  event. 

Rabbit  ears  means  a  device,  generally 
V-shaped,  that  holds  the  munbered  balls 
selected  during  a  keno  or  bingo  game  so 
that  die  niunbers  are  visible  to  players 
and  employees. 

Rake  means  a  commission  charged  by 
the  house  for  maintaining  or  dealing  a 
game  such  as  poker. 

Rake  circle  means  the  area  of  a  table 
where  rake  is  placed. 

Random  number  generator  means  a 
device  that  generates  niunbers  in  the 
absence  of  a  pattern.  May  be  used  to 
determine  numbers  selected  in  various 
games  such  as  keno  and  bingo.  Also 
commonly  used  in  gaming  machines  to 
generate  game  outcome. 

Reel  symbols  means  symbols  listed  on 
reel  strips  of  gaming  machines. 

Aim  credit  means  extensions  of  credit 
that  are  not  evidenced  by  the  immediate 
preparation  of  a  marker  and  does  not 
include  call  bets. 

Runner  means  a  gaming  employee 
who  transports  chips/cash  to  or  from  a 
gaming  table  and  a  cashier. 

SAM  means  a  screen-automated 
machine  used  to  accept  pari-mutuel 
wagers.  SAM's  also  pay  winning  tickets 
in  the  form  of  a  voucher,  which  is 
redeemable  for  cash. 

Shift  means  an  eight-hour  period, 
unless  otherwise  approved  by  the  Tribal 
gaming  regulatory  authority,  not  to 
exceed  twenty-four  (24)  hours. 

Shill  means  an  employee  financed  by 
the  house  and  acting  as  a  player  for  the 
purpose  of  starting  or  maintaining  a 
sufficient  number  of  players  in  a  game. 

Short  pay  means  a  payoff  from  a 
gaming  machine  that  is  less  than  the 
listed  amount. 

Soft  count  means  the  coimt  of  the 
contents  in  a  drop  box  or  a  bill  acceptor 
canister. 

Sufficient  clarity  means  use  of 
monitoring  and  recording  at  a  minimum 
of  twenty  (20)  frames  per  second. 
Multiplexer  tape  recordings  are 


insufficient  to  satisfy  the  requirement  of 
sufficient  clarity. 

Sunreillance  room  means  a  secure 
location(s)  in  a  gaming  operation  used 
primarily  for  casino  siirveillance. 

Surveillance  system  means  a  system 
of  video  cameras,  monitors,  recorders, 
video  printers,  switches,  selectors,  and 
other  ancillary  equipment  used  for 
casino  surveillance. 

Table  games  means  games  that  are 
banked  by  the  house  or  a  pool  whereby 
the  house  or  the  pool  pays  all  winning 
bets  and  collects  from  all  losing  bets. 

Table  inventory  means  the  total  coins, 
chips,  and  markers  at  a  table. 

table  inventory  form  means  the  form 
used  by  gaming  operation  supervisory 
personnel  to  document  the  inventory  of 
chips,  coins,  and  tokens  on  a  table  at  the 
beginning  and  endins  of  a  shift. 

Table  tray  means  tne  contains 
located  on  gaming  tables  where  chips, 
coins,  or  cash  are  stored  that  are  used 
in  the  game. 

Take  means  the  same  as  earned  and 
unearned  take. 

Theoretical  hold  means  the  intended 
hold  percentage  or  win  of  an  individual 
gaming  machine  as  computed  by 
reference  to  its  payout  schedule  and  reel 
strip  settings  or  EPROM. 

Theoretical  hold  worksheet  means  a 
worksheet  provided  by  the 
manufecturer  for  all  gaming  machines 
that  indicate  the  theoretical  percentages 
that  the  gaming  machine  should  hold 
based  on  adequate  levels  of  coin-in.  The 
worksheet  also  indicates  the  reel  strip 
settings,  number  of  credits  that  may  be 
played,  the  payout  schedule,  the 
nimiber  of  reels  and  other  information 
descriptive  of  the  particular  type  of 
gaming  machine. 

Tier  A  means  gaming  operations  with 
annual  gross  gaming  revenues  of  more 
than  SI  million  but  not  more  than  $5 

million. 

Tier  B  means  gaming  operations  with 
annual  gross  gaming  revenues  of  more 
than  $5  million  but  not  more  than  $15 
million. 

Tier  C  means  gaming  operations  with 
annual  gross  gaming  revenues  of  more 
than  $15  million. 

Tokens  means  a  coin-like  cash 
substitute,  in  various  denominations, 
used  for  gambling  transactions. 

Tribal  gaming  regulatory  authority 
means  the  tribally  designated  entity 
responsible  for  gaming  regulation. 

Vault  means  a  seciue  area  within  the 
gaming  operation  where  tokens,  checks, 
cash,  coins,  and  chips  are  stored. 

Weigh/count  means  the  value  of  coins 
and  tokens  counted  by  a  weigh 
machine. 

Weig^  scale  calibration  module 
means  the  device  used  to  adjust  a  coin 
weigh  scale. 
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Weigh  scale  interface  means  a 
communication  device  between  the 
weigh  scale  used  to  calculate  the 
amount  of  funds  included  in  drop 
buckets  and  the  computer  system  used 
to  record  the  weigh  data. 

Weigh  tape  means  the  tape  where 
weighed  coin  is  recorded. 

Wide  area  progressive  gaming 
machine  means  a  progressive  gaming 
machine  that  is  linked  to  machines  in 
other  operations  and  play  on  the 
machines  affect  the  progressive  amount. 
As  wagers  are  placed,  the  progressive 
meters  on  all  of  the  linked  machines 
increase. 

Win  means  the  net  win  resulting  firom 
all  gaming  activities.  Net  win  results 
from  deducting  all  gaming  losses  from 
all  wins  prior  to  considering  associated 
operating  expenses. 

Win-to-write  hold  percentage  means 
win  divided  by  write  to  determine  hold 
percentage. 

Wmp  means  the  method  of  storing 
coins  after  the  count  process  has  been 
completed,  including,  but  not  limited 
to.  wrapping,  racking,  or  bagging.  May 
also  refer  to  the  total  amount  or  value 
of  the  counted  and  stored  coins. 

Write  means  the  total  amount  wagered 
in  keno,  bingo,  pull  tabs,  and  pari- 
mutuel  operations. 

Writer  means  an  employee  who  writes 
keno.  bingo,  pull  tabs,  or  pari-mutuel 
tickets.  A  keno  writer  usually  also 
makes  payouts. 

f842J    How  do  I  comply  wtth  this  part? 

(a)  Compliance  based  upon  tier.  (1) 
Tier  A  gaming  operations  must  comply 
with  §§542.1  through  542.18,  and 

§§  542.20  through  542.23. 

(2)  Tier  B  gaming  operations  must 
comply  with  §§542.1  through  542.18. 
and  §§  542.30  through  542.33. 

(3)  Tier  C  gaming  operations  must 
comply  with  §§542.1  through  542.18. 
and  §§  542.40  through  542.43. 

(b)  Determination  of  tier.  (1)  The 
determination  of  tier  level  shall  be  made 
based  upon  the  annual  gross  gaming 
revenues  indicated  within  the  gaming 
operation's  audited  financial  statements. 
Gaming  operations  moving  frvm  one  tier 
to  another  shall  have  nine  (9)  months 
from  the  date  of  the  independent 
certified  public  accountant's  audit 
report  to  achieve  compliance  with  the 
reouirements  of  the  new  tier. 

(2)  The  Tribal  gaming  regulatory 
authority  may  extend  the  deadline  by  an 
additional  six  (6)  months  if  written 
notice  is  provided  to  the  Commission  no 
later  than  two  weeks  before  the 
expiration  of  the  nine  (9)  month  period. 

(c)  Tribal  internal  control  standards. 
Within  six  (6)  months  of  Jime  27,  2002. 
each  Tribal  gaming  regulatory  authority 


shall,  in  accordance  with  the  Tribal 
gaming  ordinance,  establish  and 
implement  tribal  internal  control 
standards  that  shall: 

(1)  Provide  a  level  of  control  that 
equals  or  exceeds  those  set  forth  in  this 
part; 

(2)  Contain  standards  for  currency 
transaction  reporting  that  comply  with 
31  CFR  part  103; 

(3)  Establish  standards  for  games  that 
are  not  addressed  in  this  part;  and 

(4)  Establish  a  deadline,  which  shall 
not  exceed  nine  (9)  months  frtim  Jime 
27,  2002,  by  which  a  gaming  operation 
must  come  into  compliance  with  the 
tribal  internal  control  standards. 
However,  the  Tribal  gaming  regulatory 
authority  may  extend  the  deadline  by  an 
additional  six  (6)  months  if  %vritten 
notice  is  provided  to  the  Commission  no 
later  than  two  weeks  before  the 
expiration  of  the  nine  (9)  month  period. 

(d)  Gaming  operations.  Each  gaming 
operation  shall  develop  and  implement 
an  internal  control  system  that,  at  a 
minimum,  complies  with  the  tribal 
internal  control  standards. 

(1)  Existing  gaming  operations.  All 
gaming  operations  that  are  operating  on 
or  before  June  27,  2002,  shall  comply 
with  this  part  within  the  time 
requirements  established  in  paragraph 
(c)  of  this  section.  In  the  interim,  such 
operations  shall  continue  to  comply 
with  existing  tribal  internal  control 
standards. 

(2)  New  gaming  operations.  All 
gaming  operations  that  commence 
operations  after  August  26.  2002.  shall 
comply  with  this  part  before 
commencement  of  operations. 

(e)  Submission  to  Commission.  Tribal 
regulations  promulgated  pursuant  to 
this  part  shall  not  be  required  to  be 
submitted  to  the  Commission  pursuant 
to  25  CFR  522.3(b). 

(f)  CPA  testing.  (1)  An  independent 
certified  public  accountant  (CPA)  shall 
be  engaged  to  perform  procedures  to 
verify,  on  a  test  basis,  that  the  gaming 
operation  is  in  material  compliance 
with  the  tribal  internal  control 
standards  or  a  tribally  approved 
variance  that  has  received  Commission 
concurrence.  The  procedures  may  be 
performed  in  conjunction  with  the 
annual  audit.  The  CPA  shall  report  its 
findings  to  the  Tribe,  Tribal  gaming 
regulatory  authority,  and  management. 
The  Tribe  shall  submit  a  copy  of  the 
report  to  the  Commission  within  120 
days  of  the  gaming  operation's  fiscal 
year  end. 

(2)  CPA  Guidelines.  In  connection 
with  the  CPA  testing  ptusuant  to 
paragraph  (f)(1)  of  this  section,  the 
Commission  shall  develop 


recommended  CPA  Guidelines  available 
upon  request. 

(g)  Enforcement  of  Commission 
Minimum  Internal  Control  Standards. 
(1)  Each  Tribal  gaming  regulatory 
authority  is  required  to  establish  and 
implement  internal  control  standards 
pursuant  to  paragraph  (c)  of  this  section. 
Each  gaming  operation  is  then  required, 
pursuant  to  paragraph  (d)  of  this 
section,  to  develop  and  implement  an 
internal  control  system  that  complies 
with  the  Tribal  internal  control 
standards.  Failure  to  do  so  may  subject 
the  Tribal  operator  of  the  gaming 
operation,  and/or  the  management 
contractor,  to  penalties  imder  25  U.S.C. 
2713. 

(2)  Recognizing  that  Tribes  are  the 
primary  regulator  of  their  gaming 
operation(s),  enforcement  action  by  the 
Commission  will  not  be  initiated  under 
this  part  without  first  informii^  the 
Tribe  and  Tribal  gaming  regulatory 
authority  of  deficiencies  in  the  internal 
controls  of  its  gaming  operation  and 
allowing  a  reasonable  period  of  time  to 
address  such  deficiencies.  Such  prior 
notice  and  opportimity  for  corrective 
action  is  not  required  where  the  threat 
to  the  integrity  of  the  gaming  operation 
is  immediate  and  severe. 

fS42.4    HowdottMMraguiatienssffaet 
mininHiin  internal  control  standards 
ostablishad  in  a  Tribal-Stats  compact? 

(a)  If  there  is  a  direct  conflict  between 
an  internal  control  standard  established 
in  a  Tribal-State  compact  and  a  standard 
or  requirement  set  forth  in  this  part, 
then  the  internal  control  standard 
established  in  a  Tribal-State  compact 
shall  prevail. 

(b)  If  an  internal  control  standard  in 
a  Tribal-State  compact  provides  a  level 
of  control  that  equsds  or  exceeds  the 
level  of  control  under  an  internal 
control  standard  or  requirement  set 
forth  in  this  part,  then  the  Tribal-State 
compact  standard  shall  prevail. 

(c)  If  an  internal  control  standard  or 
a  requirement  set  forth  in  this  part 
provides  a  level  of  control  that  exceeds 
the  level  of  control  under  an  internal 
control  standard  established  in  a  Tribal- 
State  compact,  then  the  internal  control 
standard  or  requirement  set  forth  in  this 
part  shall  prevail. 

1542^    Howdothassrsgulationsaffsct 
stats  jurisdiction? 

Nothing  in  this  part  shall  be 
construed  to  grant  to  a  state  jurisdiction 
in  class  n  gaming  or  extend  a  state's 
jurisdiction  in  class  III  gaming. 
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f542J    Doss  ttiis  part  spply  to  smsil  and 
charttaMs  gsming  opsrsUons? 

(a)  Small  gaming  operations.  This  part 
sImU  oiot  apply  to  small  gaming 
operations  provided  that: 

(1)  The  Tribal  gaming  regulatory 
authority  permits  the  operation  to  be 
exempt  from  this  part; 

(2)  The  annual  gross  gaming  revenue 
of  the  operation  does  not  exceed  $1 
million;  and 

(3)  The  Tribal  gaming  regulatory 
authority  develops  and  the  operation 
complies  with  alternate  procedures  that: 

(i)  Protect  the  integrity  of  games 
ofiisred;  and 

(ii)  Safi^uard  the  assets  used  in 
connection  with  the  operation. 

(b)  Charitable  gaming  operations. 
This  part  shall  not  apply  to  charitable 
gnming  operations  provided  that: 

(1)  All  proceeds  are  for  the  benefit  of 
a  charitable  organization; 

(2)  The  Tribal  gaming  regulatory 
authority  permits  the  charitable 
organization  to  be  exempt  from  this 
part; 

(3)  The  charitable  gaming  operation  is 
operated  wholly  by  the  charitable 
organization's  employees  or  volunteers; 

(4)  The  annual  gross  gaming  revenue 
of  the  charitable  gaming  operation  does 
not  exceed  $100,000; 

(i)  Where  the  annual  gross  gaming 
revenues  of  the  charitable  gaming 
operation  exceed  $100,000,  but  are  less 
than  $1  million,  paragraph  (a)  of  this 
section  shall  also  apply;  and 

(ii)  [Reserved] 

(5)  The  Tribal  gaming  regulatory 
authority  develops  and  the  charitable 
gaming  operation  complies  with 
alternate  procedures  that: 

(i)  Protect  the  integrity  of  the  games 
offered;  and 

(ii)  Safeguard  the  assets  used  in 
connection  with  the  gaming  operation. 

(c)  Independent  operators.  Nothing  in 
this  section  shall  exempt  gaming 
operations  conducted  by  independent 
operators  for  the  benefit  of  a  charitable 
organization. 

IS42.7    What  ars  the  minimum  intsmsi 
control  standsrds  for  bingo? 

(a)  Computer  applications.  For  any 
computer  applications  utilized, 
alternate  docmnentation  and/or 
procedures  that  provide  at  least  the 
level  oJF  control  described  by  the 
standards  in  this  section,  as  approved 
by  the  Tribal  gaming  regulatory 
authority,  will  be  acceptable. 

(b)  Game  play  standards.  (1)  The 
functions  of  seller  and  payout  verifier 
shall  be  segregated.  Employees  who  sell 
cards  on  the  floor  shall  not  verify 
payouts  with  cards  in  their  possession. 
Floor  clerks  who  sell  cards  on  the  floor 


are  permitted  to  annoimce  the  serial 
niunbers  of  winning  cards. 

(2)  All  sales  of  bingo  cards  shall  be 
dociunented  by  recording  at  least  the 
following: 

(i)  Date: 

(ii)  Shift  (if  applicable): 

(iii)  Session  (ii  applicable): 

(iv)  Dollar  amoimt; 

(v)  Signature,  initials,  or  identification 
number  of  at  least  one  seller  (if 
manually  documented):  and 

(vi)  Signature,  initials,  or 
identification  number  of  a  person 
independent  of  the  seller  who  has 
randomly  verified  the  card  sales  (this 
requirement  is  not  applicable  to 
locations  with  $1  million  or  less  in 
annual  write). 

(3)  The  total  win  and  write  shall  be 
computed  and  recorded  by  shift  (or 
session,  if  applicable). 

(4)  The  Tribal  gaming  regulatory 
authority,  or  the  gaming  operation  as 
approved  by  the  Tribal  gaming 
regulatory  authority,  shall  establish  and 
the  gaming  operation  shall  comply  with 
procedures  that  ensure  the  correct 
calling  of  numbers  selected  in  the  bingo 
game. 

(5)  Each  ball  shall  be  shown  to  a 
camera  immediately  before  it  is  called 
so  that  it  is  individually  displayed  to  all 
customers.  For  speed  bingo  games  not 
verified  by  camera  equipment,  each  ball 
drawn  shall  be  verified  by  a  person 
independent  of  the  bingo  caller 
responsible  for  calling  the  speed  bingo 
game. 

(6)  For  all  coverall  games  and  other 
games  offering  a  payout  of  $1,200  or 
more,  as  the  balls  are  called  the 
numbers  shall  be  immediately  recorded 
by  the  caller  and  maintained  for  a 
ipipimiim  of  twentv-four  (24)  hours. 

(7)  Controls  shall  be  present  to  assure 
that  the  numbered  balls  are  placed  back 
into  the  selection  device  prior  to  calling 
the  next  game. 

(8)  The  authenticity  of,  each  payout 
shall  be  verified  by  at  least  two  persons. 
A  computerized  card  verifying  system 
may  function  as  the  second  person 
verifying  the  payout  if  the  card  with  the 
winning  numbers  is  displayed  on  a 
reader  board. 

(9)  Payouts  in  excess  of  $1,200  shall 
require  written  approval,  by  personnel 
independent  of  the  transaction,  that  the 
bingo  card  has  been  examined  and 
verified  with  the  bingo  card  record  to 
ensure  that  the  ticket  has  not  been 
altered. 

(10)  Total  payout  shall  be  computed 
and  recorded  by  shift  or  session,  if 
applicable. 

(c)  Promotional  payouts  or  awards.  (1) 
If  the  gaming  operation  offers 
promotional  payouts  or  awards,  the 


payout  form/documentation  shall 
include  the  following  information: 

(i)  Date  and  time; 

(ii)  Dollar  amount  of  payout  or 
description  of  personal  property  (e.g.. 
jacJcet.  toaster,  car.  etc.).  inducting  feir 
market  value; 

(iii)  Type  of  promotion;  and 

(iv)  Signature  of  at  least  one  employee 
autiiorizing  and  completing  the 
transaction. 

(2)  [Reserved] 

(d)  Accountability  form.  (1)  All  funds 
used  to  operate  the  bingo  department 
shall  be  recorded  on  an  accountability 
form. 

(2)  All  funds  used  to  operate  the  bingo 
department  shall  be  counted 
independently  by  at  least  two  persons 
and  reconciled  to  the  recorded  amounts 
at  the  end  of  each  shift  or  session. 

(e)  Bingo  equipment.  (1)  Access  to 
controlled  bingo  equipment  (e.g.. 
blower,  balls  in  play,  and  back-up  balls) 
shall  be  restricted  to  authorized  persons. 

(2)  The  procedures  established  by  the 
Tribal  gaming  regulatory  authority,  or 
the  gaming  operation  as  approved  by  the 
Tribal  gaming  regulatory  authority,  shall 
include  standards  relating  to  the 
inspection  of  new  bingo  balls  put  into 
play  as  well  as  for  those  in  use. 

(3)  Bingo  equipment  shall  be 
maintained  and  checked  for  accuracy  on 
a  periodic  basis. 

(4)  The  bingo  card  inventory  shall  be 
controlled  so  as  to  assure  the  integrity 
of  the  cards  being  used  as  follows: 

(i)  Purchased  paper  shall  be 
inventoried  and  secured  by  a  person  or 
persons  independent  of  the  bingo  sales; 

(ii)  The  issue  of  paper  to  the  cashiers 
shall  be  documented  and  signed  for  by 
the  person  responsible  for  inventory 
control  and  a  cashier.  The  document  log 
shall  include  the  series  number  of  the 
bingo  paper; 

(iii)  A  copy  of  the  bingo  paper  control 
log  shall  be  given  to  the  bingo  ball  caller 
for  purposes  of  determining  if  the 
winner  purchased  the  paper  that  was 
issued  for  sale  that  day  (electronic 
verification  satisfies  this  standard): 

(iv)  At  the  end  of  each  month,  a 
person  or  persons  independent  of  bingo 
sales  and  inventory  control  shall  verify 
the  accuracy  of  the  ending  balance  In 
the  bingo  paper  control  by  reconciling 
the  paper  on-hand; 

(v)  A  monthly  comparison  for 
reasonableness  shall  be  made  of  the 
amount  of  paper  sold  from  the  bingo 
paper  control  log  to  the  amount  of 
revenue  recognized. 

(fl  Standards  for  statistical  reports.  (1) 
Records  shall  be  maintained,  which 
include  win.  write  (card  sales),  and  a 
win-to-write  hold  percentage,  for: 

(i)  Each  shift  or  each  session; 
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(ii)  Each  day; 

(iii)  Month-to-date:  and 

(iv)  Year-to-date  or  fiscal  year-to-date. 

(2)  A  manager  independent  of  the 
bingo  department  shall  review  bingo 
statistical  information  on  at  least  a 
monthly  basis  and  investigate  any  large 
or  unusual  statistical  fluctuations. 

(3)  Investigations  shall  be 
documented,  maintained  for  inspection, 
and  provided  to  the  Tribal  gaming 
regulatory  authority  upon  request. 

Tig)  Electronic  equipment.  (1)  If  the 
gaming  operation  utilizes  electronic 
equipment  in  connection  with  the  play 
of  bingo,  then  the  following  standards 
shall  also  apply. 

(i)  If  the  electronic  equipment 
contains  a  bill  acceptor,  then  §  542.21(d) 
and  (e).  §  542.31(d)  and  (e),  or 
§  542.41(d)  and  (e)  (as  applicable)  shall 
apply. 

Cii)  If  the  electronic  equipment  uses  a 
bar  code  or  microchip  reader,  the  reader 
shall  be  tested  periodically  by  a  person 
or  persons  independent  of  the  bingo 
department  to  determine  that  it  is 
correctly  reading  the  bar  code  or  the 
microchip. 

(iii)  If  tne  electronic  equipment 
returns  a  voucher  or  a  payment  slip  to 
the  player,  then  §  542.13(n)  (as 
applicable)  shall  apply. 

(2)  [Reserved] 

(h)  Standards  for  linked  electronic 
games.  Management  shall  ensure  that  all 
agreements/contracts  entered  into  after 
Jime  27.  2002  to  provide  linked 
electronic  games  shall  contain  language 
requiring  the  vendor  to  comply  with  the 
standards  in  this  section  applicable  to 
the  goods  or  services  the  vendor  is 
providing. 

(i)  Host  requirements/game 
information  (for  linked  electronic 
games).  (1)  Providers  of  any  linked 
electronic  game(s)  shall  maintain 
complete  records  of  game  data  for  a 
period  of  one  (1)  year  from  the  date  the 
games  are  played  (or  a  time  frame 
established  by  the  Tribal  gaming 
regulatory  authority).  This  data  may  be 
kept  in  an  archived  maimer,  provided 
the  information  can  be  produced  within 
twenty-four  (24)  hours  upon  request.  In 
any  event,  game  data  for  the  preceding 
seventy-two  (72)  hours  shall  be 
immediately  accessible. 

(2)  Data  required  to  be  maintained  for 
each  game  played  includes: 

(i)  Date  and  time  game  start  and  game 
end: 

(ii)  Sales  information  by  location: 

(iii)  Cash  distribution  by  location: 

(iv)  Refund  totals  by  location: 

(v)  Cards-in-play  count  by  location: 

(vi)  Identification  number  of  winning 
card(s): 

(vii)  Ordered  list  of  bingo  balls  drawn: 
and 


(viii)  Prize  amounts  at  start  and  end 
of  game. 

(j)  Host  requirements/sales 
infonnation  (for  linked  electronic 
games).  (1)  Providers  of  any  linked 
electronic  game(s)  shall  maintain 
complete  records  of  sales  data  for  a 
period  of  one  (1)  year  from  the  date  the 
games  are  played  (or  a  time  frame 
established  by  the  Tribal  gaming 
regulatory  authority).  This  data  may  be 
kept  in  an  archived  manner,  provided 
the  information  can  be  produced  within 
twenty-four  (24)  hours  upon  request.  In 
any  event,  sales  data  for  the  preceding 
ten  (10)  days  shall  be  immediately 
accessible.  Summary  information  must 
be  accessible  for  at  least  120  days. 

(2)  Sales  information  required  shall 
include: 

(i)  Daily  sales  totals  by  location: 

(ii)  Commissions  distribution 
simunary  by  location: 

(iii)  Game-by-game  sales,  prizes, 
refunds,  by  location:  and 

(iv)  Daily  network  summary,  by  game 
by  location. 

(k)  Remote  host  requirements  (for 
linked  electronic  games).  (1)  Linked 
electronic  game  providers  shall 
maintain  on-line  records  at  the  remote 
host  site  for  any  game  played.  These 
records  shall  remain  on-line  until  the 
conclusion  of  the  session  of  which  the 
game  is  a  part.  Following  the  conclusion 
of  the  session,  records  may  be  archived, 
but  in  any  event,  must  be  retrievable  in 
a  timely  manner  for  at  least  seventy-two 
(72)  hours  following  the  close  of  the 
session.  Records  shall  be  accessible 
through  some  archived  media  for  at 
least  ninety  (90)  days  from  the  date  of 
the  game. 

(2)  Game  information  required 
includes  date  and  time  of  game  start  and 
game  end,  sales  totals,  cash  distribution 
(prizes)  totals,  and  refund  totals. 

(3)  Sales  information  required 
includes  cash  register  reconciliations, 
detail  and  summary  records  for 
purchases,  prizes,  refunds,  credits,  and 
game/sales  balance  for  each  session. 

(1)  Standards  for  player  accounts  (for 
proxy  play  and  linked  electronic 
games).  (1)  Prior  to  participating  in  any 
game,  players  shall  be  issued  a  unique 
player  account  nxmiber.  The  player 
account  number  can  be  issued  through 
the  following  means: 

(i)  Through  the  use  of  a  point-of-sale 
(cash  register  device): 

(ii)  By  assignment  through  an 
individual  play  station:  or 

(iii)  Through  the  incorporation  of  a 
"player  tracking"  media. 

(2)  Printed  receipts  issued  in 
conjimction  with  any  player  account 
should  include  a  time/date  stamp. 


(3)  All  player  transactions  shall  be 
maintained,  chronologically  by  account 
number,  through  electronic  means  on  a  . 
data  storage  device.  These  transaction 
records  shall  be  maintained  on-line 
throughout  the  active  game  and  for  at 
least  twenty-four  (24)  hours  before  they 
can  be  stored  on  an  "off-line"  data 
storage  media. 

(4)  The  game  software  shall  provide 
the  ability  to,  upon  request,  produce  a 
printed  account  history,  including  all 
transactions,  and  a  printed  game 
summary  (total  purchases,  deposits, 
wins,  debits,  for  any  account  that  has 
been  active  in  the  game  during  the 
preceding  twenty-four  (24)  hours). 

(5)  The  game  software  shall  provide  a 
"player  account  summary"  at  the  end  of 
every  game.  This  sununary  shall  list  all 
accoimts  for  which  there  were  any 
transactions  diiring  that  game  day  and 
include  total  purchases,  total  deposits, 
total  credits  (wins),  total  debits  (cash- 
outs)  and  an  ending  balance. 

f  542  J    Wliat  are  tiM  minimum  internal 
control  standards  tor  puU  tabs? 

(a)  Computer  applications.  For  any 
computer  application  utilized,  alternate 
documentation  and/or  procedures  that 
provide  at  least  the  level  of  control 
described  by  the  standards  in  this 
section,  as  approved  by  the  Tribal 
gaming  regulatory  authority,  will  be 
acceptable. 

(b)  Pull  tab  inventory.  (1)  Pull  tab 
inventory  (including  unused  tickets) 
shall  be  controlled  to  assure  the 
integrity  of  the  pull  tabs. 

(2)  Purchasea  pull  tabs  shall  be 
inventoried  and  secured  by  a  person  or 
persons  independent  of  the  pull  tab 
sales. 

(3)  The  issue  of  pull  tabs  to  the 
cashier  or  sales  location  shall  be 
dociunented  and  signed  for  by  the 
person  responsible  for  inventory  control 
and  the  cashier.  The  document  log  shall 
include  the  serial  number  of  the  pull 
tabs  issued. 

(4)  Appropriate  documentation  shall 
be  given  to  the  redemption  booth  for 
purposes  of  determining  if  the  winner 
purchased  the  pull  tab  from  the  pull 
tabs  issued  by  the  gaming  operation. 
Electronic  verification  satisfies  this 
reouirement. 

(5)  At  the  end  of  each  month,  a  person 
or  persons  independent  of  pull  tab  sales 
and  inventory  control  shall  verify  the 
accuracy  of  the  ending  balance  in  the 
pull  tab  control  by  reconciling  the  pull 
tabs  on  hand. 

(6)  A  monthly  comparison  for 
reasonableness  shall  be  made  of  the 
amount  of  pull  tabs  sold  frt>m  the  pull 
tab  control  log  to  the  amount  of  revenue 
recognized. 
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(c)  Access.  Access  to  pull  tabs  shall  be 
restricted  to  authorized  persons. 

(d)  Transfers.  Transfers  of  pull  tabs  . 
from  storage  to  the  sale  location  shall  be 
secured  and  independently  controlled. 

(e)  Winning  pull  tabs.  (1)  Winning 
puU  tabs  shall  be  verified  and  paid  as 
follows: 

(i)  Payouts  in  excess  of  a  dollar 
amoimt  determined  by  the  gaming 
operation,  as  approved  by  the  Tribal 
gaming  regulatory  authority,  shall  be 
verified  by  at  least  two  employees. 

(ii)  Total  payout  shall  be  computed 
and  recorded  by  shift. 

(iii)  The  wiiming  pull  tabs  shall  be 
voided  so  that  they  cannot  be  presented 
'  for  payment  again. 

(2)  Personnel  independent  of  pull  tab 
operations  shall  verify  the  amount  of 
winning  pull  tabs  redeemed  each  day. 

(f)  Accountability  form.  (1)  All  funds 
used  to  operate  the  pull  tab  game  shall 
be  recorded  on  an  accountability  form. 

(2)  All  funds  used  to  operate  the  pull 
tab  game  shall  be  counted 
independentiy  by  at  least  two  persons 
and  reconciled  to  the  recorded  amounts 
at  the  end  of  each  shift  or  session. 

(g)  Standards  for  statistical  reports. 
(1)  Records  shall  be  maintained,  which 
include  win,  write  (sales),  and  a  win-to- 
write  hold  percentage  as  compared  to 
the  theoretical  hold  percentage  derived 
fitjm  the  flare,  for  each  deal  or  type  of 
game,  for: 

(i)  Each  shift; 
(ii)  Each  day; 
(ui)  Month-to-date;  and 
(iv)  Year-to-date  or  fiscal  year-to-date 
as  applicable. 

(2)  A  manager  independent  of  the  pull 
tab  operations  shall  review  statistical 
information  at  least  on  a  monthly  basis 
and  shall  investigate  any  large  or 
unusual  statistical  fluctuations.  These 
investigations  shall  be  documented, 
maintained  for  inspection,  and  provided 
to  the  Tribal  gaming  regulatory 
authority  upon  request. 

(3)  Each  month,  the  actual  hold 
percentage  shall  be  compared  to  the 
theoretical  hold  percentage.  Any 
significant  variations  (3%)  shall  be 
investigated. 

(h)  Electronic  equipment.  (1)  If  the 
gaming  operation  utilizes  electroiuc 
eqmpment  in  connection  with  the  play 
of  pull  tabs,  then  the  following 
standards  shall  also  apply. 

(i)  If  the  electronic  equipment 
contains  a  bill  acceptor,  then  §  542.21(d) 
and  (e),  §  542.31(d)  and  (e),  or 
§  542.41(d)  and  (e)(as  applicable)  shall 

apply. 

fii)  If  the  electronic  equipment  uses  a 
bar  code  or  microchip  reader,  the  reader 
shall  be  tested  periodically  to  determine 
that  it  is  correctiy  reading  the  bar  code 
or  microchip. 


(iii)  If  the  electronic  equipment 
returns  a  voucher  or  a  payment  slip  to 
the  player,  then  §  542.13(n)(as 
applicable)  shall  apply. 

(2)  [Reserved] 

f  542.9    What  are  ttw  minimum  Internal 
control  standards  for  card  games? 

(a)  Computer  applications.  For  any 
computer  applications  utilized, 
alternate  documentation  and/or 
procedures  that  provide  at  least  the 
level  of  control  described  by  the 
standards  in  this  section,  as  approved 
by  the  Tribal  gaming  regulatory 
authority,  wiU  be  acceptable. 

(b)  Standards  for  drop  and  count.  The 
procedures  for  the  collection  of  the  card 
game  drop  and  the  coiint  thereof  shall 
comply  with  §542.21.  §542.31,  or 

§  542.41  (as  applicable). 

(c)  Standards  for  superrision.  (1) 
Supervision  shall  be  provided  at  all 
times  the  card  room  is  in  operation  by 
personnel  with  authority  equal  to  or 
greater  than  those  being  supervised. 

(2)  Exchanges  between  table  banks 
and  the  main  card  room  bank  (or  cage, 
if  a  main  card  room  bank  is  not  used) 
in  excess  of  $100.00  shall  be  authorized 
by  a  supervisor.  All  exchanges  shall  be 
evidenced  by  the  use  of  a  lammer  unless 
the  exchange  of  chips,  tokens,  and/ or 
cash  takes  place  at  tiie  table. 

(3)  Exchanges  from  the  main  card 
room  bank  (or  cage,  if  a  main  card  room 
bank  is  not  used)  to  the  table  banks  shall 
be  verified  by  the  card  room  dealer  and 
the  runner. 

(4)  If  applicable,  transfers  between  the 
main  card  room  bank  and  the  cage  shall 
be  properly  authorized  and 
docxmiented. 

(5)  A  rake  collected  or  ante  placed 
shall  be  done  in  accordance  with  the 
posted  rules. 

(d)  Standards  for  playing  cards.  (1) 
Playing  cards  shall  be  maintained  in  a 
secure  location  to  prevent  unauthorized 
access  and  to  reduce  the  possibility  of 
tampering. 

(2)  Used  cards  shall  be  maintained  in 
a  secure  location  until  marked,  scored, 
or  destroyed,  in  a  manner  approved  by 
the  Tribal  gaming  regulatory  authority, 
to  prevent  unauthorized  access  and 
reduce  the  possibility  of  tampering. 

(3)  The  Tribal  gaming  regulatory 
authority,  or  the  gaming  operation  as 
approved  by  the  Tribal  gaming 
regulatory  authority,  shall  establish  and 
the  gaming  operation  shall  comply  with 
a  reasonable  time  period,  which  shall 
not  exceed  seven  (7)  days,  within  which 
to  mark,  cancel,  or  destroy  cards  from 
play. 

(i)  This  standard  shall  not  apply 
where  playing  cards  are  retained  for  an 
investigation. 


(ii)  [Reserved] 

(4)  A  card  control  log  shall  be 
maintained  that  documents  when  cards 
and  dice  are  received  on  site, 
distributed  to  and  returned  bom  tables 
and  removed  from  play  by  the  gaming 
operation. 

(e)  Plastic  cards.  Notwithstanding 
paragraph  (d)  of  this  section,  if  a  gaming 
operation  uses  plastic  cards  (not  plastic- 
coated  cards),  the  cards  may  be  used  for 
up  to  three  (3)  months  if  the  plastic 
cards  are  routinely  inspected,  and 
washed  or  cleaned  in  a  manner  and  time 
frame  approved  by  the  Tribal  gaming 
regulatory  authority. 

(f)  Standards  for  skills.  (1)  Issuance  of 
shill  funds  shall  have  the  written 
approval  of  the  supervisor. 

12)  Shill  returns  shall  be  recorded  and 
verified  on  the  shill  sign-out  form. 

(3)  The  replenishment  of  shill  funds 
shall  be  documented. 

(g)  Standards  for  reconciliation  of 
card  room  bank.  (1)  The  amount  of  the 
main  card  room  bank  shall  be  counted, 
recorded,  and  reconciled  on  at  least  a 
per  shift  basis. 

(2)  At  least  once  per  shift,  the  table 
banks  that  were  opened  during  that  shift 
shall  be  counted,  recorded,  and 
reconciled  by  a  dealer  or  other  person, 
and  a  supervisor,  and  shall  be  attested 
to  by  their  signatures  on  the  check-out 

form. 

(h)  Standards  for  promotional 
progressive  pots  and  pools.  (1)  All  funds 
contributed  by  players  into  the  pools 
shall  be  retumeid  when  won  in 
accordance  with  the  posted  rules  with 
no  commission  or  administrative  fee 
withheld. 

(2)  Rules  governing  promotional  pools 
shall  be  conspicuously  posted  and 
designate: 

(i)  The  amount  of  funds  to  be 
contributed  bom  each  pot; 

(ii)  What  type  of  hand  it  takes  to  win 
the  pool  (e.g.,  what  constitutes  a  "bad 
beat"): 

(iii)  How  the  promotional  funds  will 
be  paid  out; 

(Iv)  How/when  the  contributed  funds 
are  added  to  the  jackpots;  and 

(v)  Amount/percentage  of  funds 
allocated  to  primary  and  secondary 
jackpots,  if  applicable. 

(3j  Promotional  pool  contributions 
shall  not  be  placed  in  or  near  the  rake 
circle,  in  the  drop  box,  or  commingled 
with  gaming  revenue  from  card  games 
or  any  other  gambling  game. 

(4)  The  amount  of  the  jackpot  shall  be 
conspicuously  displayed  in  the  card 
room. 

(5)  At  least  once  a  day,  the  posted 
pool  amount  shall  be  updated  to  reflect 
the  current  pool  amount. 

(6)  At  least  once  a  day,  increases  to 
the  posted  pool  amount  shall  be 
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reconciled  to  the  cash  previously 
counted  or  received  by  the  cage  by 
personnel  independent  of  the  card 
room. 

(7)  All  decreases  to  the  pool  must  be 
properly  documented,  including  a 
reason  for  the  decrease. 

(i)  Promotional  progressive  pots  and 
pools  where  funds  are  displayed  in  the 
card  room.  (1)  Promotional  funds 
displayed  in  the  card  room  shall  be 
placed  in  a  locked  container  in  plain 
view  of  the  public. 

(2)  Persons  authorized  to  transport  the 
locked  container  shall  be  precluded 
from  having  access  to  the  contents  keys. 

(3)  The  contents  key  shall  be 
maintained  by  personnel  independent 
of  the  card  room. 

(4)  At  least  once  a  day,  the  locked 
container  shall  be  removed  by  two 
persons,  one  of  whom  is  independent  of 
the  card  games  department,  and 
transported  directly  to  the  cage  or  other 
seciue  room  to  be  coimted,  recorded, 
and  verified. 

(5)  The  locked  container  shall  then  be 
returned  to  the  card  room  where  the 
posted  pool  amount  shall  be  updated  to 
reflect  the  current  pool  amount. 

(j)  Promotional  progressive  pots  and 
pools  where  funds  are  maintained  in  the 
cage.  (1)  Promotional  funds  removed 
from  the  card  game  shall  be  placed  in 
a  locked  container. 

(2)  Persons  authorized  to  transport  the 
locked  container  shall  be  precluded 
from  having  access  to  the  contents  keys. 

(3)  The  contents  key  shall  be 
maintained  by  personnel  independent 
of  the  card  room. 

(4)  At  least  once  a  day,  the  locked 
container  shall  be  removed  by  two 
persons,  one  of  whom  is  independent  of 
the  card  games  department,  and 
transported  directly  to  the  cage  or  other 
secure  room  to  be  counted,  recorded, 
and  verified,  prior  to  accepting  the 
funds  into  cage  accountability. 

(5)  The  posted  pool  amount  shall  then 
be  updated  to  reflect  the  current  pool 
amoimt. 

1542.10   What  are  the  minimum  Inlwnal 

INN  III  IN  WlllfOe  IQr  nWIOr 

(a)  Computer  applications.  For  any 
computer  applications  utilized, 
alternate  documentation  and/or 

f)roceduies  that  provide  at  least  the 
evel  of  control  described  by  the 
standards  in  this  section,  as  approved 
by  the  Tribal  gaming  regulatory 
authority,  will  be  acceptable. 

(b)  Game  play  standards.  (1)  The 
computerized  customer  ticket  shall 
include  the  date,  game  number,  ticket 
sequence  number,  station  number,  and 
conditioning  (including  multi-race  if 
applicable). 


(2)  The  information  on  the  ticket  shall 
be  recorded  on  a  restricted  transaction 
log  or  computer  storage  media 
concurrently  with  the  generation  of  the 
ticket. 

(3)  Keno  personnel  shall  be  precluded 
from  having  access  to  the  restricted 
transaction  log  or  computer  storage 
media. 

(4)  When  it  is  necessary  to  void  a 
ticket,  the  void  information  shall  be 
inputted  in  the  computer  and  the 
computer  shall  document  the 
appropriate  information  pertaining  to 
the  voided  wager  (e.g.,  void  slip  is 
issued  or  equivalent  documentation  is 
generated). 

(5)  Controls  shall  exist  to  prevent  the 
writing  and  voiding  of  tickets  after  a 
game  has  been  closed  and  after  the 
niunber  selection  process  for  that  game 
has  begun. 

(6)  The  controls  in  effect  for  tickets 
prepared  in  outstations  (if  applicable) 
shall  be  identical  to  those  in  effect  for 
the  primary  keno  game. 

(c)  Rabbit  ear  or  wheel  system.  (1)  The 
following  standards  shall  apply  if  a 
rabbit  ear  or  wheel  system  is  utilized: 

(i)  A  dedicated  camera  shall  be 
utilized  to  monitor  the  following  both 
prior  to,  and  subsequent  to,  the  calling 
of  a  game: 

(A)  Empty  rabbit  ears  or  wheel; 

(B)  Date  and  time; 

(C)  Game  number;  and 

(D)  Full  rabbit  ears  or  wheel, 
(ii)  The  film  of  the  rabbit  ears  or 

wheel  shall  provide  a  legible 
identification  of  the  numbers  on  the 
balls  drawn. 

(iii)  Keno  personnel  shall 
immediately  input  the  selected  numbers 
in  the  computer  and  the  computer  shall 
document  the  date,  the  game  nimiber, 
the  time  the  game  was  closed,  and  the 
numbers  drawn. 

(iv)  The  Tribal  gaming  regulatory 
authority,  or  the  gaming  operation  as 
approved  by  the  Tribal  gaming 
regulatory  authority,  shall  establish  and 
the  gaming  operation  shall  comply  with  - 
procedures  that  prevent  unauthorized 
access  to  keno  balls  in  play. 

(v)  Back-up  keno  ball  inventories 
shall  be  setnired  in  a  manner  to  prevent 
unauthorized  access. 

(vi)  The  Tribal  gaming  regulatory 
authority,  or  the  gaming  operation  as 
approved  by  the  Tribal  gaming 
regulatory  authority,  shall  estfli>li8h  and 
the  gaming  operation  shall  comply  with 
procedures  for  inspecting  new  keno 
balls  put  into  play  as  weU  as  for  those 
in  use. 

(2)  [Reserved] 

(d)  Random  number  generator.  (1) 
The  following  standards  shall  apply  if  a 
random  number  generator  is  utilized: 


(i)  The  random  niunber  generator 
shall  be  linked  to  the  computer  system 
and  shall  directly  relay  the  numbers 
selected  into  the  computer  without 
manual  input. 

(ii)  Keno  personnel  shall  be  precluded 
from  access  to  the  random  number 
generator. 

(2)  [Reserved] 

(e)  Winning  tickets.  Winning  tickets 
shall  be  verified  and  paid  as  follows: 

(1)  The  sequence  number  of  tickets 
presented  for  payment  shall  be  inputted 
into  the  computer,  and  the  payment 
amount  generated  by  the  computer  shall 
be  given  to  the  customer. 

(2)  The  Tribal  gaming  regulatory 
authority,  or  the  gaming  operation  as 
approved  by  the  Tribal  gaming 
regulatory  authority,  shall  establish  and 
the  gaming  operation  shall  comply  with 
procedures  that  preclude  payment  on 
tickets  previously  presented  for 
payment,  unclaimed  winning  tickets 
(sleepers)  after  a  specified  period  of 
time,  voided  tickets,  and  tickets  that 
have  not  been  issued  yet. 

(3)  All  payouts  shall  be  supported  by 
the  customer  (computer-generated)  copy 
of  the  winning  ticket  (payout  amount  is 
indicated  on  the  customer  ticket  or  a 
payment  slip  is  issued). 

(4)  A  manual  report  or  other 
documentation  shall  be  produced  and 
maintained  dociunenting  any  payments 
made  on  tickets  that  are  not  authorized 
by  the  computer. 

(5)  Winning  tickets  over  a  specified 
dollar  amount  (not  to  exceed  $10,000  for 
locations  with  more  than  $5  million 
annual  keno  write  and  $3,000  for  all 
other  locations)  shall  also  require  the 
following: 

(i)  Approval  of  management 
personnel  independent  of  the  keno 
department,  evidenced  by  their 
signature; 

■  (ii)  Review  of  the  video  recording 
and/or  digital  record  of  the  rabbit  ears 
or  wheel  to  verify  the  legitimacy  of  the 
draw  and  the  acciuacy  of  the  draw 
ticket  (for  rabbit  ear  or  wheel  systems 
only); 

(iii)  Comparison  of  the  winning 
customer  copy  to  the  computer  reports: 

(iv)  Regraoing  of  the  customer  copy 
using  the  payout  schedule  and  draw 
information;  and 

(v)  Documentation  and  maintenance 
of  the  procedures  in  this  paragraph. 

(6)  When  the  keno  game  is  operated 
by  one  person,  all  winning  tickets  in 
excess  of  an  amount  to  be  determined 
by  management  (not  to  exceed  $1,500) 
shall  be  reviewed  and  authorized  by  a 
person  independent  of  the  keno 
department. 

(f)  Check  out  standards  at  the  end  of 
each  keno  shift.  (1)  For  each  writer 
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station,  a  cash  summary  report  (coimt 
sheet)  shall  be  prepared  that  includes: 

(i)  Computation  of  net  cash  proceeds 
for  the  shift  and  the  cash  turned  in;  and 

(ii)  Signatiues  of  two  employees  who 
have  verified  the  net  cash  proceeds  for 
the  shift  and  the  cash  turned  in. 

(2)  [Reserved] 

(g)  Promotional  payouts  or  awards.  (1) 
If  a  gaming  operation  offers  promotional 
payouts  or  awards,  the  payout  form/ 
dociunentation  shall  include  the 
following  information: 

(i)  Date  and  time; 

(ii)  Dollar  amount  of  payout  or 
description  of  personal  property  (e.g., 
jacket,  toaster,  car,  etc.),  including  fair 
market  vdlue; 

(iii)  Tjrpe  of  promotion;  and 

(iv)  Signature  of  at  least  one  employee 
authorizing  and  completing  the 
transaction. 

(2)  [Reserved] 

(h)  Standards  for  statistical  reports. 
(1)  Records  shall  be  maintained  that 
include  win  and  write  by  individual 
writer  for  each  day. 

(2)  Records  shall  be  maintained  that 
include  win,  write,  and  win-to-write 
hold  percentage  for: 

(i)  Each  shift; 
(ii)  Each  day; 
(iii)  Month-to-date;  and 
(iv)  Year-to-date  or  fiscal  year-to-date 
as  applicable. 

(3)  A  manager  independent  of  the 
keno  department  shall  review  keno 
statistical  data  at  least  on  a  monthly 
basis  and  investigate  any  large  or 
unusual  statisticsJ  variances. 

(4)  At  a  miniTnnm,  investigations  shall 
be  performed  for  statistical  percentage 
fluctuations  from  the  base  level  for  a 
month  in  excess  of  ±3%.  The  base  level 
shall  be  defined  as  the  gaming 
operation's  win  percentage  for  the 
previous  business  year  or  the  previous 
twelve  (12)  months. 

(5)  Such  investigations  shall  be 
dociunented,  maintained  for  inspection, 
and  provided  to  the  Tribal  gaming 
regulatory  authority  upon  request.    " 

(i)  System  security  standards.  (1)  All 
keys  (including  duplicates)  to  sensitive 
computer  hardware  in  the  keno  area 
shall  be  maintained  by  a  department 
independent  of  the  keno  function. 

(2)  Personnel  independent  of  the  keno 
department  shall  be  required  to 
accompany  such  keys  to  the  keno  area 
and  shall  observe  changes  or  repairs 
each  time  the  sensitive  areas  are 
accessed. 

(j)  Documentation  standards.  (1) 
Adequate  documentation  of  all 
pertinent  keno  information  shall  be 
generated  by  the  computer  system. 

(2)  This  documentation  shall  be 
restricted  to  authorized  personnel. 


(3)  The  documentation  shall  include, 
at  a  minimum: 

(i)  Ticket  information  (as  described  in 
paragraph  (b)(1)  of  this  section); 

(ii)  Payout  information  (date,  time, 
ticket  number,  amount,  etc.): 

(iii).  Game  information  (niunber,  ball 
draw,  time,  etc.); 

(iv)  Daily  recap  information, 
including: 

(A)  Write; 

(B)  Payouts;  and 

(C)  Gross  revenue  (win); 

(v)  System  exception  information, 
including: 

(A)  Voids; 

(B)  Late  pays;  and 

(C)  Appropriate  system  parameter 
information  (e.g.,  changes  in  pay  tables, 
ball  draws,  payouts  over  a 
predetermined  amoimt,  etc.);  and 

(vi)  Personnel  access  listing, 
including: 

(A)  Employee  name  or  employee 
identification  number;  and 

(B)  Listing  of  functions  employee  can 
perform  or  eqmvalent  means  of 
identifying  same. 

(k)  Keno  audit  standards.  (1)  The 
keno  audit  function  shall  be 
independent  of  the  keno  department. 

(2)  At  least  annually,  keno  audit  shall 
foot  the  write  on  the  restricted  copy  of 
the  keno  transaction  report  for  a 
minimiun  of  one  shift  and  compare  the 
total  to  the  total  as  documented  by  the 
computer. 

(3)  For  at  least  one  shift  every  other 
month,  keno  audit  shall  perform  the 
following: 

(i)  Foot  the  customer  copy  of  the 
payouts  and  trace  the  total  to  the  payout 
report;  and 

(ii)  Regrade  at  least  1%  of  the  winning 
tickets  using  the  payout  schedule  and 
draw  ticket. 

(4)  Keno  audit  shall  perform  the 
following: 

(i)  For  a  minimum  of  five  games  per 
week,  compare  the  video  recording  and/ 
or  digital  record  of  the  rabbit  ears  or 
wheel  to  the  computer  transaction 
sxunmaiy; 

(ii)  Compare  net  cash  proceeds  to  the 
audited  win/loss  by  shift  and  investigate 
any  large  cash  overages  or  shortages 
[i.e.,  in  excess  of  $25.00); 

(iii)  Review  and  regrade  all  winning 
tickets  greater  than  or  equal  to  $1,500, 
including  all  forms  that  document  that 
proper  authorizations  and  verifications 
were  obtained  and  performed; 

(iv)  Review  the  dociunentation  for 
payout  adjustments  made  outside  the 
computer  and  investigate  large  and 
frequent  payments; 

(v)  Review  personnel  access  listing  for 
inappropriate  functions  an  employee 
can  perform; 


(vi)  Review  system  exception 
information  on  a  daily  basis  for 
propriety  of  transactions  and  unusual 
occurrences  including  changes  to  the 
personnel  access  listing; 

(vii)  If  a  random  number  generator  is 
used,  then  at  least  weekly  review  the 
numerical  frequency  distribution  for 
potential  patterns;  and 

(viii)  Investigate  and  document  results 
of  all  noted  improper  transactions  or 
unusual  occurrences. 

(5)  When  the  keno  game  is  operated 
by  one  person: 

(i)  The  customer  copies  of  all  wiiming 
tidcets  in  excess  of  $100  and  at  least  5% 
of  all  other  wiiming  tickets  shall  be 
regraded  and  traced  to  the  computer 
payout  report; 

(ii)  The  video  recording  and/or  digital 
record  of  rabbit  ears  or  wheel  shall  be 
randomly  compared  to  the  computer 
game  information  report  for  at  least  10% 
of  the  games  during  the  shift;  and 

(iii)  Keno  audit  personnel  shall 
review  winning  tickets  for  proper 
authorization  pursuant  to  paragraph 
(e)(6)  of  this  section. 

(6)  In  the  event  any  person  performs 
the  writer  and  deskman  functions  on  the 
same  shift,  the  procedures  described  in 
paragraphs  (k)(5)(i)  and  (ii)  of  this 
section  (using  the  sample  sizes 
indicated)  shall  be  performed  on  tickets 
written  by  that  person. 

(7)  Documentation  (e.g.,  a  log, 
checkUst,  etc.)  that  evidences  the 
performance  of  all  keno  audit 
procedures  shall  be  maintained. 

(8)  A  manager  independent  of  the 
keno  department  shall  review  keno 
audit  exceptions,  and  perform  and 
document  investigations  into 
unresolved  exceptions.  These 
investigations  shall  be  documented, 
maintained  for  inspection,  and  provided 
to  the  Tribal  gaming  regulatory 
authority  upon  request. 

(9)  When  a  multi-game  ticket  is  part 
of  the  sample  in  paragraphs  (k)(3)(ii), 
(k)(5){i)  and  (k)(6)  of  this  section,  the 
procedures  may  be  performed  for  ten 
(10)  games  or  ten  percent  (10%)  of  the 
games  won,  whichever  is  greater. 

(1)  Access.  Access  to  the  computer 
system  shall  be  adequately  restricted 
(i.e.,  passwords  are  changed  at  least 
quarterly,  access  to  computer  hardware 
is  physically  restricted,  etc.). 

(m)  Equipment  standards.  (1)  There 
shall  be  effective  maintenance  plaimed 
to  service  keno  equipment,  including 
computer  program  updates,  hardware 
servicing,  and  keno  ball  selection 
equipment  (e.g.,  service  contract  with 
lessor). 

(2)  Keno  equipment  maintenance 
(excluding  keno  balls)  shall  be 
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independent  of  the  operation  of  the 
keno  game. 

(3)  Keno  maintenance  personnel  shall 
report  irregidahties  to  management 
personnel  independent  of  the  keno 
department. 

(4)  If  the  gaming  operation  utilizes  a 
barcode  or  microchip  reader  in 
connection  with  the  play  of  keno,  the 
reader  shall  be  tested  at  least  annually 
by  personnel  independent  of  the  keno 
department  to  determine  that  it  is 
correctly  reading  the  barcode  or 
microchip. 

(n)  Document  retention.  (1)  All 
docimients  (including  computer  storage 
media)  discussed  in  this  section  shall  be 
retained  for  five  (5)  years,  except  for  the 
following,  which  shall  be  retained  for  at 
least  seven  (7)  days: 

(i)  Video  recordings  and/or  digital 
records  of  rabbit  ears  or  wheel; 

(ii)  All  copies  of  winning  keno  tickets 
of  less  than  $1,500.00. 

(2)  [Reserved] 

(o)  Multi-race  tickets.  (1)  Procedures 
shall  be  established  to  notify  keno 
personnel  immediately  of  large  multi- 
race  winners  to  ensure  compliance  with 
standards  in  paragraph  (e)(5)  of  this 
section. 

(2)  Procedures  shall  be  established  to 
ensure  that  keno  personnel  are  aware  of 
multi-race  tickets  still  in  process  at  the 
end  of  a  shift. 

(p)  h4anual  keno.  For  gaming 
operations  that  conduct  manual  keno 
games,  alternate  procedures  that  provide 
at  least  the  level  of  control  described  by 
the  standards  in  this  section  shall  be 
developed  and  implemented. 

1 542.1 1    What  ar*  tha  minimum  intamal 
control  atandfda  for  part-mutual 


(a)  Exemptions.  (1)  The  requirements 
of  this  section  shall  not  apply  to  gaming 
operations  who  house  pari-mutuel 
wagering  operations  conducted  entirely 
by  a  state  licensed  simulcast  service 
provider  pursuant  to  an  approved  tribal- 
state  compact  if: 

(i)  The  simulcast  service  provider 
utilizes  its  own  employees  for  all 
aspects  of  the  pari-mutuel  wagering 
operation: 

(ii)  The  gaming  operation  posts,  in  a 
location  visible  to  the  public,  that  the 
simulcast  service  provider  and  its 
employees  are  wholly  responsible  for 
the  conduct  of  pari-mutuel  wagering 
offered  at  that  location; 

(iii)  The  gaming  operation  receives  a 
predetermined  fee  from  the  simulcast 
service  provider;  and 

(iv)  In  addition,  the  Tribal  gaming 
regidatory  authority,  or  the  gaming 
operation  as  approved  by  the  Tribal 
gaming  regulatory  authority,  shall 


establish  and  the  gaming  operation  shall 
comply  with  standards  that  ensure  that 
the  gaming  operation  receives,  from  the 
racetrack,  its  contractually  guaranteed 
percentage  of  the  handle. 

(2)  Gaming  operations  that  contract 
directly  with  a  state  regulated  racetrack 
as  a  simulcast  service  provider,  but 
whose  on-site  pari-mutuel  operations 
are  conducted  wholly  or  in  part  by  tribal 
gaming  operation  employees,  shall  not 
be  required  to  comply  with  paragraphs 
(h)(5)  thru  (h)(9)  of  this  section. 

(i)  If  any  standard  contained  within 
this  section  conflicts  with  state  law,  a 
tribal-state  compact,  or  a  contract,  then 
the  gaming  operation  shall  doounent 
the  basis  for  noncompliance  and  shall 
maintain  such  dociunentation  for 
inspection  by  the  Tribal  gaming 
regulatory  authority  and  the 
Commission. 

(ii)  In  addition,  the  Tribal  gaming 
regulatory  authority,  or  the  gaming 
operation  as  approved  by  the  Tribal 
gaming  regulatory  authority,  shall 
establish  and  the  gaming  ojperation  shall 
comply  with  standards  that  ensure  that 
the  gaming  operation  receives,  from  the 
racetrack,  its  contractually  guaranteed 
percentage  of  the  handle. 

(b)  Computer  applications.  For  any 
computer  applications  utilized, 
alternate  docimientation  and/or 
procedures  that  provide  at  least  the 
level  of  control  described  by  the 
standards  in  this  section,  as  approved 
by  the  Tribal  gaming  regulatory 
authority,  will  be  acceptable. 

(c)  Betting  ticket  and  equipment 
standards.  (1)  AU  pari-mutuel  wagers 
shall  be  transacted  through  the  pari- 
mutuel  satellite  system.  In  case  of 
computer  foilure  between  the  pari- 
mutuel  book  and  the  hub,  no  tickets 
shall  be  manually  written. 

(2)  Whenever  a  betting  station  is 
opened  for  wagering  or  turned  over  to 

a  new  writer/cashier,  the  writer/cashier 
shall  sign  on  and  the  computer  shall 
document  gaming  operation  name  (or 
identification  niunber),  station  number, 
the  writer/cashier  identifier,  and  the 
date  and  time. 

(3)  A  betting  ticket  shall  consist  of  at 
least  two  parts: 

(i)  An  original,  which  shall  be 
transacted  and  issued  through  a  printer 
and  given  to  the  customer;  and 

(ii)  A  copy  that  shall  be  recorded 
concurrently  with  the  generation  of  the 
original  ticket  either  on  paper  or  other 
storage  media  (e.g.,  tape  or  diskette). 

(4)  Upon  accepting  a  wager,  the 
betting  ticket  that  is  created  shall 
contain  the  following: 

(i)  A  unique  transaction  identifier: 


(ii)  Gaming  operation  name  (or 
identification  number)  and  station 
number; 

(iii)  Race  track,  race  number,  horse 
identification  or  event  identification,  as 
applicable; 

(iv)  Type  of  bet(s),  each  bet  amount, 
total  niunber  of  bets,  and  total  take;  and 

(v)  Date  and  time. 

(5)  All  tickets  shall  be  considered 
final  at  post  time. 

(6)  If  a  gaming  operation  voids  a 
betting  ticket  written  prior  to  post  time, 
it  shall  be  immediately  entered  into  the 
system. 

(7)  Future  wagers  shall  be  accepted 
and  processed  in  the  same  manner  as 
regular  wagers. 

(d)  Payout  standards.  (1)  Prior  to 
making  payment  on  a  ticket,  the  writer/ 
cashier  shall  input  the  ticket  for 
verification  and  payment  authorization. 

(2)  The  computer  shall  be  incapable  of 
authorizing  payment  on  a  ticket  that  has 
been  previously  paid,  a  voided  ticket,  a 
losing  ticket,  or  an  unissued  ticket. 

(e)  Checkout  standards.  (1)  Whenever 
the  betting  station  is  closed  or  the 
writer/cashier  is  replaced,  the  writer/ 
cashier  shall  sign  off  and  the  computer 
shall  document  the  gaming  operation 
name  (or  identification  number),  station 
number,  the  writer/cashier  identifier, 
the  date  and  time,  and  cash  balance. 

(2)  For  each  writer/cashier  station  a 
summary  report  shall  be  completed  at 
the  conclusion  of  each  shift  including: 

(i)  Computation  of  cash  turned  in  for 
the  shift;  and 

(ii)  Signatures  of  two  employees  who 
have  verified  the  cash  turned  in  for  the 
shift. 

(f)  Employee  wagering.  Pari-mutuel 
employees  shall  be  prohibited  from 
wagering  on  race  events  while  on  duty, 
including  during  break  periods. 

(g)  Computer  reports  standards.  (1) 
Adequate  documentation  of  all 
pertinent  pari-mutuel  information  shall 
be  generated  by  the  computer  system. 

(2)  This  dociunentation  shall  be 
restricted  to  authorized  personnel. 

(3)  The  documentation  shall  be 
created  for  each  day's  operation  and 
shall  include,  but  is  not  limited  to: 

(i)  Unique  transaction  identifier; 

(ii)  Date/time  of  transaction; 

(iii)  Tjrpe  of  wager; 

(iv)  Animal  identification  or  event 
identification; 

(v)  Amount  of  wagers  (by  ticket, 
writer/SAM,  track/event,  and  total); 

(vi)  Amount  of  payouts  (by  ticket, 
writer/SAM,  track/event,  and  total); 

(vii)  Tickets  refunded  (by  ticket, 
writer,  track/event,  and  total); 

(viii)  Unpaid  winners/vouchers 
("outs")  (by  ticket/voucher,  track/event, 
and  total); 
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(ix)  Voucher  sales/payments  (by 
ticket,  writer/SAM,  and  track/event); 

(x)  Voids  (by  ticket,  writer,  and  total); 

(xi)  Future  wagers  (by  ticket,  date  of 
event,  total  by  day.  and  total  at  the  time 
'  of  revenue  recognition); 

(xii)  Results  (winners  and  payout 
data); 

(xiii)  Breakage  data  (by  race  and  track/ 
event); 

(xiv)  Commission  data  (by  race  and 
track/event);  and 

(xv)  Purged  data  (by  ticket  and  totai). 

(4)  The  system  shall  generate  the 
following  reports: 

(i)  A  reconciliation  report  that 
summarizes  totals  by  track/event, 
including  write,  the  day's  winning 
ticket  totel.  total  commission  and 
breakage  due  the  gaming  operation,  and 
net  funds  transfarired  to  or  from  the 
gaming  operation's  bank  account; 

(ii)  An  exception  report  that  contains 
a  listing  of  all  system  functions  and 
overrides  not  involved  in  the  actual 
writing  or  cashing  of  tickets,  including 
sign-on/off,  voids,  and  manually  input 
paid  tickets;  and 

(iii)  A  purged  ticket  report  that 
contains  a  listing  of  the  \mique 
transaction  identifier(s),  description, 
ticket  cost  and  value,  and  date  piuged. 

(h)  Accounting  and  auditing 
functions.  A  gaming  operation  shall 
perform  the  following  accounting  and 
auditing  functions: 

(1)  The  parimutuel  audit  shall  be 
conducted  by  personnel  independent  of 
the  parimutuel  operation. 

(2)  Documentation  shall  be 
maintained  evidencing  the  performance 
of  all  parimutuel  accounting  and 
auditing  procedures. 

(3)  An  accoimting  employee  shall 
review  handle,  commission,  and 
breakage  for  each  day's  play  and 
recalculate  the  net  amount  due  to  or 
from  the  systems  operator  on  a  weekly 
basis. 

(4)  The  accoimting  employee  shall 
verify  actual  cash/cash  equivalents 
turned  in  to  the  system's  summary 
report  for  each  cashier's  drawer 
(Beginning  balance,  (+)  fills  (draws).  (+) 
net  vrrite  (sold  less  voids).  ( - )  payouts 
(net  of  IRS  withholding).  ( - )  cashbacks 
(paids).  (=)  cash  turn-in). 

(5)  An  accounting  employee  shall 
produce  a  gross  revenue  recap  report  to 
calculate  gross  revenue  for  each  day's 
play  and  for  a  month-to-date  basis, 
including  the  following  totals: 

(i)  Commission; 

(ii)  Positive  breakage; 

(iii)  Negative  breakage; 

(iv)  Track/event  fees; 

(v)  Track/event  fee  rebates;  and 

(vi)  Piirged  tickets. 


(6)  All  wiiming  tickets  and  vouchers 
shall  be  physically  removed  from  the 
SAM'S  for  each  day's  play.  ^ 

(7)  In  the  event  a  SAM  does  not 
balance  for  a  day's  play,  the  auditor 
shall  perform  the  follovtring  procedures: 

(i)  Foot  the  winning  tickets  and 
vouchers  deposited  and  trace  to  the 
totals  of  SAM  activity  produced  by  the 
system; 

(ii)  Foot  the  listing  of  cashed  vouchers 
and  trace  to  the  totals  produced  by  the 
system; 

(iii)  Review  all  exceptions  for 
propriety  of  transactions  and  imiisual 
occurrences; 

(iv)  Review  all  voids  for  proprieW; 

(v)  Verify  the  results  as  produced  by 
the  system  to  the  results  provided  by  an 
independent  source; 

(vi)  Regrade  1%  of  paid  (cashed) 
tidfiets  to  ensure  accuracy  and  propriety; 
and 

(vii)  When  applicable,  reconcile  the 
totals  of  future  tickets  written  to  the 
totals  produced  by  the  system  for  both 
earned  and  unearned  take,  and  review 
the  reports  to  ascertain  that  future 
wagers  are  properly  included  on  the  day 
of  the  event. 

(8)  At  least  annually,  the  auditor  shall 
foot  the  wagers  for  one  day  and  trace  to 
the  total  produced  by  the  system. 

(9)  At  least  one  day  per  quarter,  the 
auditor  shall  recalculate  and  verify  the 
change  in  thtf  unpaid  winners  to  the 
total  purged  tickets. 

f  542.12    What  are  tha  minimum  Internal 
control  standards  for  labia  gamea? 

(a)  Computer  applications.  For  any 
computer  applications  utilized, 
alternate  documentation  and/or 
procedures  that  provide  at  least  the 
level  of  control  described  by  the 
standards  in  this  section,  as  approved 
by  the  Tribal  gaming  regulatory 
authority,  wiU  be  acceptable. 

(b)  Standards  for  drop  and  count.  The 
procediuBs  for  the  collection  of  the  table 
game  drop  and  the  coimt  thereof  shall 
comply  with  §  542.21,  §  542.31,  or 

§  542.41  (as  appUcable). 

(c)  Fill  and  credit  standards.  (1)  Fill 
slips  and  credit  slips  shall  be  in  at  least 
triplicate  form,  and  in  a  continuous, 
prenumbered  series.  Such  slips  shall  be 
conctirrently  niunbered  in  a  form 
utilizing  the  alphabet  and  only  in  one 
series  at  a  time.  The  alphabet  need  not 
be  used  if  the  numerical  series  is  not 
repeated  during  the  business  year. 

(2)  Unissued  and  issued  fill/credit 
slips  shall  be  safeguarded  and  adequate 
procedures  shall  be  employed  in  their 
distribution,  use,  and  control.  Personnel 
from  the  cashier  or  pit  departments 
shall  have  no  access  to  the  secured 
(control)  copies  of  the  fill/credit  slips. 


(3)  When  a  fill/credit  slip  is  voided, 
the  cashier  shall  clearly  mark  "void" 
across  the  fece  of  the  original  and  first 
copy,  the  cashier  and  one  other  person 
independent  of  the  transactions  shall 
sign  both  the  original  and  first  copy,  and 
shall  submit  them  to  the  accounting 
department  for  retention  and 
accoimtability. 

(4)  Fill  transactions  shall  be 
authorind  by  pit  supervisory  personnel 
before  the  issuance  of  fill  slips  and 
transfer  of  chips,  tokens,  or  cash 
equivalents,  llie  fill  request  shall  be 
communicated  to  the  cage  where  the  fill 
slip  is  prepared. 

(5)  At  least  three  parts  of  each  fill  slip 
shall  be  utilized  as  follows: 

(i)  One  part  shall  be  transported  to  the 
pit  with  the  fill  and,  after  the 
appropriate  signatures  are  obtained, 
deposited  in  the  table  game  drop  box: 

(ii)  One  part  shall  be  retained  in  the. 
cage  for  reconciliation  of  the  cashier 
bank;  and 

(iii)  For  computer  systems,  one  part 
shall  be  retained  in  a  secure  manner  to 
insure  that  only  authorized  persons  may 
gain  access  to  it.  For  manual  systems, 
one  part  shall  be  retained  in  a  secine 
manner  in  a  continuous  unbroken  form. 

(6)  For  Tier  C  gaming  operations,  the 
part  of  the  fill  slip  that  is  placed  in  the 
table  game  drop  box  shall  be  of  a 
different  color  for  fills  than  for  credits, 
unless  the  type  of  transaction  is  clearly 
distinguishable  in  another  manner  (the 
checking  of  a  box  on  the  form  shall  not 
be  a  clearly  distinguishable  indicator). 

(7)  The  table  number,  shift,  and 
amount  of  fill  by  denomination  and  in 
total  shall  be  noted  on  all  copies  of  the 
fill  slip.  The  correct  date  and  time  shall 
be  indicated  on  at  least  two  copies. 

(8)  All  fills  shall  be  carried  from  the 
cashier's  cage  by  a  person  who  is 
independent  of  the  cage  or  pit. 

(9)  The  fill  slip  shall  be  signed  by  at 
least  the  following  persons  (as  an 
indication  that  each  has  counted  the 
amoimt  of  the  fill  and  the  amoimt  agrees 
with  the  fill  slip): 

(i)  Cashier  who  prepared  the  fill  slip 
and  issued  die  chips,  tokens,  or  cash 
equivalent; 

(ii)  Runner  who  carried  the  chips, 
tokens,  or  cash  equivalents  frtim  the 
cage  to  the  pit; 

(iii)  Dealer  or  boxperson  who  received 
the  chips,  tokens,  or  cash  equivalents  at 
the  gaming  table;  and 

(iv)  Pit  supervisory  personnel  who 
supervised  the  fill  transaction. 

(10)  Fills  shall  be  broken  down  and 
verified  by  the  dealer  or  boxperson  in 
public  view  before  the  dealer  or 
boxperson  places  the  fill  in  the  table 
tray. 
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(11)  A  copy  of  the  fill  slip  shall  then 
be  deposited  into  the  drop  box  on  the 
table  by  the  dealer,  where  it  shall  appear 
in  the  soft  count  room  with  the  cash 
receipts  for  the  shift. 

(12)  Table  credit  transactions  shall  be 
authorized  by  a  pit  supervisor  before  the 
issuance  of  credit  slips  and  transfer  of 
chips,  tokens,  or  other  cash  equivalent. 
The  credit  request  shall  be 
communicated  to  the  cage  where  the 
credit  slip  is  prepared. 

(13)  At  least  three  parts  of  each  credit 
slip  shall  be  utilized  as  follows: 

(i)  Two  parts  of  the  credit  slip  shall 
be  transported  by  the  runner  to  the  pit. 
After  signatures  of  the  runner,  dealer, 
and  pit  supervisor  are  obtained,  one 
copy  shall  be  deposited  in  the  table 
game  drop  box  and  the  original  shall 
accompany  transport  of  the  chips, 
tokens,  markers,  or  cash  equivalents 
from  the  pit  to  the  cage  for  verification 
and  signatiue  of  the  cashier. 

(ii)  For  computer  systems,  one  part 
shall  be  retained  in  a  secure  manner  to 
insure  that  only  authorized  persons  may 
gain  access  to  it.  For  manual  systems, 
one  part  shall  be  retained  in  a  seciire 
manner  in  a  continuous  unbroken  form. 

(14)  The  table  niunber,  shift,  and  the 
amount  of  credit  by  denomination  and 
in  total  shall  be  noted  on  all  copies  of 
the  credit  slip.  The  correct  date  and 
time  shall  be  indicated  on  at  least  two 
copies. 

(15)  Chips,  tokens,  and/or  cash 
equivalents  shall  be  removed  from  the 
table  tray  by  the  dealer  or  boxperson 
and  shall  be  broken  down  and  verified 
by  the  dealer  or  boxperson  in  public 
view  prior  to  placing  them  in  racks  for 
transfer  to  the  cage. 

(16)  All  chips,  tokens,  and  cash 
equivalents  removed  &t>m  the  tables  and 
markers  removed  from  the  pit  shall  be 
carried  to  the  cashier's  cage  by  a  person 
who  is  independent  of  the  cage  or  pit. 

(17)  The  credit  slip  shall  be  signed  by 
at  least  the  following  persons  (as  an 
indication  that  each  has  coimted  or,  in 
the  case  of  markers,  reviewed  the  items 
transferred): 

(i)  Cashier  who  received  the  items 
transferred  from  the  pit  and  prepared 
the  credit  slip; 

(ii)  Runner  who  carried  the  items 
transferred  from  the  pit  to  the  cage; 

(iii)  Dealer  who  had  custody  of  the 
items  prior  to  transfer  to  the  cage;  and 

(iv)  Pit  supervisory  personnel  who 
supervised  the  credit  transaction. 

(18)  The  credit  slip  shall  be  inserted 
in  the  drop  box  by  the  dealer. 

(19)  Chips,  tokens,  or  other  cash 
equivalents  shall  be  deposited  on  or 
removed  from  gaming  tables  only  when 
accompanied  by  the  appropriate  fill/ 
credit  or  marker  transfer  forms. 


(20)  Cross  fills  (the  transfer  of  chips 
between  table  games)  and  even  cash 
exchanges  are  prohibited  in  the  pit. 

(d)  Table  inventory  forms.  (1)  At  the 
close  of  each  shift,  for  those  table  banks 
that  were  opened  diuing  that  shift: 

(i)  The  table's  chip,  token,  coin,  and 
marker  inventory  shall  be  counted  and 
recorded  on  a  table  inventory  form;  or 

(ii)  If  the  table  banks  are  maintained 
on  an  imprest  basis,  a  final  fill  or  credit 
shall  be  made  to  bring  the  bank  back  to 
par. 

(2)  If  final  fills  are  not  made, 
beginning  and  ending  inventories  shall 
be  recorded  on  the  master  game  sheet 
for  shift  win  calculation  purposes. 

(3)  The  accuracy  of  inventory  forms 
prepared  at  shift  end  shall  be  verified  by 
the  outgoing  pit  supervisor  and  the 
dealer.  Alternatively,  if  the  dealer  is  not 
available,  such  verification  may  be 
provided  by  another  pit  supervisor  or 
another  supervisor  from  another  gaming 
department.  Verifications  shall  be 
evidenced  by  signature  on  the  inventory 
form. 

(4)  If  inventory  forms  are  placed  in 
the  drop  box.  such  action  shall  be 
performed  by  a  person  other  than  a  pit 
supervisor. 

(e)  Table  games  computer  generated 
documentation  standards.  (1)  The 
computer  system  shall  be  capable  of 
generating  adequate  dociunentation  of 
all  information  recorded  on  the  soiut:e 
documents  and  transaction  detail  (e.g., 
fill/credit  slips,  markers,  etc.). 

(2)  This  documentation  shall  be 
restricted  to  authorized  personnelc 

(3)  The  documentation  shall  include, 
at  a  minimum: 

(i)  System  exception  information  [e.g., 
appropriate  system  parameter 
information,  corrections,  voids,  etc.); 
and 

(ii)  Personnel  access  listing,  which 
includes,  at  a  minimum: 

(A)  Employee  name  or  employee 
identification  number  (if  applicable); 
and 

(B)  Listing  of  functions  employees  can 
perform  or  equivalent  means  of 
identifying  the  same. 

(f)  Standards  for  playing  cards  and 
dice.  (1)  Playing  cards  and  dice  shall  be 
maintained  in  a  secure  location  to 
prevent  unauthorized  access  and  to 
reduce  the  possibility  of  tampering. 

(2)  Used  cards  and  dice  shall  be 
maintained  in  a  secure  location  until 
marked,  scored,  or  destroyed,  in  a 
manner  as  approved  by  the  Tribal 
gaming  regulatory  authority,  to  prevent 
unauthorized  access  and  reduce  the 
possibility  of  tampering. 

(3)  The  Tribal  gaming  regulatory 
authority,  or  the  gaming  operation  as 
approved  by  the  Tribal  gaming 


regulatory  authority,  shall  establish  and 
the  gaming  operation  shall  comply  with 
a  reasonable  time  period,  which  shall 
not  exceed  seven  (7)  days,  within  which 
to  mark,  cancel,  or  destroy  cards  and 
dice  from  play. 

(i)  This  standard  shall  not  apply 
where  playing  cards  or  dice  are  retained 
for  an  investigation. 

(ii)  [Reserved] 

(4)  A  card  control  log  shall  be 
maintained  that  documents  when  cards 
and  dice  are  received  on  site, 
distributed  to  and  returned  from  tables 
and  removed  bom  play  by  the  gaming 
operation. 

(g)  Plastic  cards.  Notwithstanding 
paragraph  (f)  of  this  section,  if  a  gaming 
operation  uses  plastic  cards  (not  plastic- 
coated  cards),  the  cards  may  be  used  for 
up  to  three  (3)  months  if  the  plastic 
cards  are  routinely  inspected,  and 
washed  or  cleaned  in  a  manner  and  time 
frame  approved  by  the  Tribal  gaming 
regulatory  authority. 

(h)  Standards  for  supervision.  Pit 
supervisory  personnel  (with  authority 
equal  to  or  greater  than  those  being 
supervised)  shall  provide  supervision  of 
all  table  games. 

(i)  Analysis  of  table  game 
performance  standards.  (1)  Records 
shall  be  maintained  by  day  and  shift 
indicating  any  single-deck  blackjack 
games  that  were  dealt  for  an  entire  shift. 

(2)  Records  reflecting  hold  percentage 
by  table  and  type  of  game  shall  be 
maintained  by  shift,  by  day,  cumulative 
month-to-date,  and  cumulative  year-to- 
date. 

(3)  This  information  shall  be 
presented  to  and  reviewed  by 
management  independent  of  the  pit 
department  on  at  least  a  monthly  basis. 

(4)  The  management  in  paragraph 
(h)(3)  of  this  section  shall  investigate 
any  unusual  fluctuations  in  hold 
percentage  with  pit  supervisory 
personnel. 

(5)  The  results  of  such  investigations 
shall  he  documented,  maintained  for 
inspection,  and  provided  to  the  Tribal 
gaming  regulatory  authority  upon 
request. 

(j)  Accounting/auditing  standards.  (1) 
The  accoimting  and  auditing  procediues 
shall  be  performed  by  personnel  who 
are  independent  of  the  transactions 
being  audited/accounted  for. 

(2)  If  a  table  game  has  the  capability 
to  determine  drop  (e.g.,  bill-in/coin- 
drop  meters,  bill  acceptor,  computerized 
record,  etc.)  the  dollar  amount  of  the 
drop  shall  be  reconciled  to  the  actual 
drop  by  shift. 

(3)  Accoimting/auditing  employees 
shall  review  exception  reports  for  all 
computerized  table  games  systems  at 


Federal  Register / Vol.  67,  No.  124 / Thursday.  June  27.  2002 /Rules  and  Regulations  43413 


least  monthly  for  propriety  of 
transactions  and  unusual  occurrences. 

(4)  All  noted  improper  transactions  or 
unusual  occurrences  shall  be 
investigated  with  the  results 
documented. 

(5)  Evidence  of  table  games  auditing 
procedures  and  any  follow-up 
performed  shall  be  documented, 
maintained  for  inspection,  and  provided 
to  the  Tribal  gaming  regulatory 
authority  upon  request. 

(6)  A  daily  recap  shall  be  prepared  for 
the  day  and  month-to-date,  which  shall 
include  the  following  information: 

(i)  Drop; 

(ii)  Win;  and 

(iii)  Gross  revenue. 

(k)  Marker  credit  play.  (1)  If  a  gaming 
operation  allows  marker  credit  play 
(exclusive  of  rim  credit  and  call  bets), 
the  following  standards  shall  apply: 

(i)  A  marker  system  shall  allow  for 
credit  to  be  both  issued  and  repaid  in 
the  pit. 

(ii)  Prior  to  the  issuance  of  gaming 
credit  to  a  player,  the  employee 
extending  the  credit  shall  contact  the 
cashier  or  other  independent  soiuce  to 
determine  if  the  player's  credit  limit  has 
been  properly  established  and  there  is 
sufficient  remaining  credit  available  for 
the  advance. 

(iii)  Proper  authorization  of  credit 
extension  in  excess  of  the  previously 
established  limit  shall  be  docvunented. 

(iv)  The  amount  of  credit  extended 
shall  be  communicated  to  the  cage  or 
another  independent  source  and  the 
amount  documented  within  a 
reasonable  time  subsequent  to  each 
issuance. 

(v)  The  marker  form  shall  be  prepared 
in  at  least  triplicate  form  (triplicate  form 
being  defined  as  three  parts  performing 
the  fiinctions  delineated  in  the  standard 
in  paragraph  (j)(l)(vi)  of  this  section), 
with  a  preprinted  or  concurrently- 
printed  marker  number,  and  utilized  in 
numerical  sequence.  (This  requirement 
shall  not  preclude  the  distribution  of 
batches  of  markers  to  various  pits.) 

(vi)  At  least  three  parts  of  each 
separately  numbered  marker  form  shall 
be  utilized  as  follows: 

(A)  Original  shall  be  maintained  in 
the  pit  until  settled  or  transferred  to  the 
cage; 

(B)  Payment  slip  shall  be  maintained 
in  the  pit  until  the  marker  is  settled  or 
transferred  to  the  cage.  If  paid  in  the  pit, 
the  slip  shall  be  inserted  in  the  table 
game  drop  box.  If  not  paid  in  the  pit,  the 
slip  shall  be  transferred  to  the  cage  with 
the  original; 

(C)  Issue  slip  shall  be  inserted  into  the 
appropriate  table  game  drop  box  when 
credit  is  extended  or  when  the  player 
has  signed  the  original. 


(vii)  When  marker  documentation 
(e.g.,  issue  slip  and  payment  slip)  is 
inserted  in  the  drop  box,  such  action 
shall  be  performed  by  the  dealer  or 
boxperson  at  the  table. 

(viii)  A  record  shall  be  maintained 
that  details  the  following  (e.g.,  master 
credit  record  retained  at  the  pit 
podium): 

(A)  The  signature  or  initials  of  the 
person(s)  approving  the  extension  of 
credit  (iinless  such  information  is 
contained  elsewhere  for  each  issuance); 

(B)  The  legible  name  of  the  person 
receiving  the  credit; 

(C)  The  date  and  shift  of  granting  the 
credit; 

P)  The  table  on  which  the  credit  was 
extended; 

(E)  The  amount  of  credit  issued; 

(F)  The  marker  numbefr; 

(G)  The  amount  of  credit  remaining 
after  each  issuance  or  the  total  credit 
available  for  all  issuances; 

(H)  The  amoimt  of  payment  received 
and  nattue  of  settlement  (e.g.,  credit  slip 
number,  cash,  chips,  etc.);  and 

(I)  The  signature  or  initials  of  the 
person  receiving  payment/settlement. 

(ix)  The  forms  required  in  paragraphs 
(j)(l)(v),  (vi).  and  (viii)  of  this  section 
shall  be  safeguarded,  and  adequate 
procedures  shall  be  employed  to  control 
the  distribution,  use,  and  access  to  these 
forms. 

(x)  All  credit  extensions  shall  be 
initially  evidenced  by  lammer  buttons, 
which  shall  be  displayed  on  the  table  in 
public  view  and  placed  there  by 
supervisory  personnel. 

(xi)  Marker  preparation  shall  be 
initiated  and  other  records  updated 
within  approximately  one  hand  of  play 
following  the  initial  issuance  of  credit  to 
the  player. 

(xii)  Lammer  buttons  shall  be 
removed  only  by  the  dealer  or 
boxperson  employed  at  the  table  upon 
completion  of  a  marker  transaction, 
(xiii)  The  original  marker  shall  contain 
at  least  the  following  information: 

(A)  Marker  niunber; 

(B)  Player's  name  and  signature; 

(C)  Date;  and 

(D)  Amount  of  credit  issued. 
(xiv)  The  issue  slip  or  stub  shall 

include  the  same  marker  niunber  as  the 
original,  the  table  number,  date  and 
time  of  issuance,  and  amount  of  credit 
issued.  The  issue  slip  or  stub  shall  also 
include  the  signature  of  the  person 
extending  the  credit,  and  the  signature 
or  initials  of  the  dealer  or  boxperson  at 
the  applicable  table,  unless  this 
information  is  included  on  another 
document  verifying  the  issued  marker. 
(xv)  The  payment  slip  shall  include 
the  same  marker  number  as  the  original. 
When  the  marker  is  paid  in  full  in  the 


pit,  it  shall  also  include  the  table 
number  where  paid,  date  and  time  of 
payment,  nature  of  settlement  (cash, 
chips,  etc.),  and  amount  of  payment. 
The  payment  slip  shall  also  include  the 
signature  of  pit  supervisory  personnel 
acknowledging  payment,  and  the 
signature  or  initials  of  the  dealer  or 
boxperson  receiving  payment,  unless 
this  information  is  included  on  another 
document  verifying  the  payment  of  the 
marker. 

(xvi)  When  partial  payments  are  made 
in  the  pit,  a  new  marker  shall  be 
completed  reflecting  the  remaining 
balance  and  the  marker  number  of  the 
marker  originally  issued. 

(xvii)  When  partial  payments  are 
made  in  the  pit,  the  payment  slip  of  the 
marker  that  was  originally  issued  shall 
be  properly  cross-referenced  to  the  new 
marker  number,  completed  with  all 
information  required  by  paragraph 
(j)(l)(xv)  of  this  section,  and  inserted 
into  the  drop  box. 

(xviii)  The  cashier's  cage  or  another 
independent  source  shall  be  notified 
when  payments  (full  or  partial)  are 
made  in  the  pit  so  that  cage  records  can 
be  updated  for  such  transactions. 
Notification  shall  be  made  no  later  than 
when  the  customer's  play  is  completed 
or  at  shift  end,  whichever  is  earlfer. 

(xix)  All  portions  of  markers,  both 
issued  and  unissued,  shall  be 
safeguarded  and  procedures  shall  be 
employed  to  control  the  distribution, 
use  and  access  to  the  forms. 

(xx)  An  investigation  shall  be 
performed  to  determine  the  cause  and 
responsibility  for  loss  whenever  marker 
forms,  or  any  part  thereof,  are  missing. 
These  investigations  shall  be 
documented,  maintained  for  inspection, 
and  provided  to  the  Tribal  gaming 
regulatory  authority  upon  request. 

(xxi)  When  markers  are  transferred  to 
the  cage,  marker  transfer  forms  or 
marker  credit  slips  (or  similar 
documentation]  shall  be  utilized  and 
such  documents  shall  include,  at  a 
minimum,  the  date,  time,  shift,  marker 
number{s),  table  number(s],  amount  of 
each  marker,  the  total  amount 
transferred,  signature  of  pit  supervisory 
personnel  releasing  instruments  from 
the  pit,  and  the  signature  of  cashier 
verifying  receipt  of  instruments  at  the 
cage. 

(xxii)  All  markers  shallbe  transferred 
to  the  cage  within  twenty-four  (24) 
hours  of  issuance. 

(xxiii)  Markers  shall  be  transported  to 
the  cashier's  cage  by  a  person  who  is 
independent  of  the  marker  issuance  and 
payment  functions  (pit  clerks  may 
perform  this  function). 

(2)  (Reserved] 
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(1)  Name  credit  instnunents  accepted 
in  the  pit.  (1)  For  the  purposes  of  this 
paragraph,  name  credit  instruments 
means  personal  checks,  payroll  checks, 
coxmter  checks,  hold  checks,  traveler's 
checks,  or  other  similar  instruments  that 
are  accepted  in  the  pit  as  a  form  of 
credit  issuance  to  a  player  with  an 
approved  credit  limit. 

(2)  The  following  standards  shall 
apply  if  name  credit  instruments  are 
accepted  in  the  pit: 

(i)  A  name  credit  system  shall  allow 
for  die  issxiance  of  credit  without  using 
markers; 

(ii)  Prior  to  accepting  a  name  credit 
instrument,  the  employee  extending  the 
credit  shall  contact  the  cashier  or 
another  independent  source  to 
determine  if  the  player's  credit  limit  has 
been  properly  established  and  the 
remaining  credit  available  is  sufficient 
for  the  advance; 

(iii)  All  name  credit  instruments  shall 
be  transferred  to  the  cashier's  cage 
(utilizing  a  two-part  order  for  credit) 
immediately  folloMnng  the  acceptance  of 
the  instrument  and  issuance  of  chips  (if 
name  credit  instruments  are  transported 
accompanied  by  a  credit  slip,  an  order 
for  credit  is  not  required); 

(iv)  The  order  for  credit  (if  applicable) 
and  die  credit  slip  shall  include  the 
customer's  name,  amount  of  the  credit 
instrument,  the  date,  time,  shift,  table 
number,  signature  of  pit  supervisory 
personnel  releasing  instrument  from  pit. 
and  the  signature  of  the  cashier 
verifying  receipt  of  instrument  at  the 
cage; 

(v)  The  procedures  few  transacting 
table  credits  at  standards  in  paragraphs 
(c)(12)  through  (19)  of  this  section  shall 
be  strictly  adhered  to;  and 

(vi)  The  acceptance  of  payments  in 
the  pit  for  name  credit  instruments  shall 
be  prohibited. 

(m)  Call  bets.  (1)  The  following 
standards  shall  apply  if  call  bets  are 
accepted  in  the  pit: 

(i)  A  call  bet  shall  be  evidenced  by  the 
placement  of  a  lammer  button,  chips,  or 
other  identifiable  designation  in  an 
amoimt  equal  to  that  of  the  wager  in  a 
specific  location  on  the  table; 

(ii)  The  placement  of  the  lammer 
button,  chips,  or  other  identifiable 
designation  shall  be  performed  by 
supervisory/boxperson  personnel.  The 
placement  may  be  performed  by  a  dealer 
only  if  the  supervisor  physically 
observes  and  gives  specific 
authorization; 

(iii)  The  call  bet  shall  be  settled  at  the 
end  of  each  hand  of  play  by  the 
preparation  of  a  marker,  repayment  of 
the  credit  extended,  or  the  payoff  of  the 
winning  wager.  Call  bets  extending 


beyond  one  hand  of  play  shall  be 
prohibited;  and 

(iv)  The  removal  of  the  lammer 
button,  chips,  or  other  identifiable 
designation  shall  be  performed  by  the 
dealer/  Ixnqperson  upon  completion  of 
the  call  bet  transaction. 

(2)  [Reserved] 

(n)  Rim  credit.  (1)  The  following 
standards  shall  apply  if  rim  credit  is 
extended  in  the  pit: 

(i)  Rim  credit  shall  be  evidenced  by 
the  issuance  of  chips  to  be  placed  in  a 
neutral  zone  on  the  table  and  then 
extended  to  the  customer  for  the 
custonm  to  wager,  or  to  the  dealer  to 
wagOT  for  the  customer,  and  by  the 
placement  of  a  lammer  button  or  other 
identifiable  designation  in  an  amount 
equal  to  that  of  the  chips  extended;  and 

(ii)  Rim  credit  shall  be  recorded  on 
player  cards,  or  similarly  used 
documents,  which  shall  be: 

(A)  Prenumbered  or  concurrently 
numbmed  and  accounted  for  by  a 
department  independent  of  the  pit; 

(B)  For  all  extensions  and  sufamquent 
repayments,  evidenced  by  the  initials  or 
signatures  of  a  supervisor  and  the  dealer 
attesting  to  the  validity  of  each  credit 
extension  and  repayment; 

(C)  An  indication  of  the  settlement 
method  (e.g.,  serial  number  of  marker 
issued,  diips,  cash); 

(D)  Settled  no  later  than  when  the 
customer  leaves  the  table  at  which  the 
card  is  prepared; 

(E)  Transfaned  to  the  accounting 
department  on  a  daily  basis;  and 

U^  Reconciled  with  other  forms 
utilized  to  control  the  issuance  of  pit 
credit  (e.g.,  master  credit  records,  table 
cards). 

(2)  [Reserved] 

(o)  Foreign  currency.  (1)  The  following 
standards  shall  apply  if  foreign  currency 
is  accepted  in  the  pit: 

(i)  Foreign  currency  transactions  shall 
be  authorixed  by  a  pit  supervisor/ 
boxperson  who  completes  a  foreign 
currency  exchange  form  before  the 
exchange  for  chips  or  tokens; 

(ii)  Foreign  currency  exchange  forms 
include  the  country  of  origin,  total  face 
value,  amount  of  chips/token  extended 
(i.e..  conversion  amount),  signature  of 
supervisor/boxperson,  and  me  dealer 
completing  the  transaction; 

(iii)  Foreign  currency  exchange  forms 
and  the  foreign  currency  shall  be 
inserted  in  the  drop  box  by  the  dealer, 
and 

(iv)  Alternate  procedures  specific  to 
the  use  of  foreign  valued  ganging  chips 
shall  be  developed  by  the  Tribal  gaming 
regiilatory  authority,  or  the  gaming 
operation  as  approved  by  the  Tribal 
gaming  regulatory  authority. 

(2)  [Reserved] 


1542.13    Whataretheminiimiml 
MNiuw  wanoBnie  rar  ysnitng  imcninw  r 

(a)  Standards  for  gaming  machines. 

(1)  For  this  section  only,  credit  or 
customer  credit  means  a  unit  of  value 
equivalent  to  cash  or  cash  equivalents 
deposited,  wagered,  won,  lost,  or 
redeemed  by  a  customer. 

(2)  Coins  shall  include  tokens. 

(3)  For  all  computerized  gaming 
machine  systems,  a  personnel  access 
listing  shall  be  maintained,  which 
includes  at  a  minimum: 

(i)  Empfoyee  name  or  employee 
identification  number  (or  equivalent); 
and 

(ii)  Listing  of  functions  employee  can 
perfbrm  or  equivalent  means  of 
identifying  same. 

(b)  Computer  applications.  For  any 
computer  applications  utilized, 
alternate  documentation  and/or 

{>rocedures  that  provide  at  least  the 
evel  of  control  described  by  the 
standards  in  this  section,  as  approved 
l^  the  Tribal  gaming  regulatory 
authority,  will  be  acceptable. 

(c)  Standards  for  drop  and  count.  The 
procedures  for  the  collection  of  the 
gaming  machine  drop  and  the  count 
diereo?  shall  comply  with  §  542.21, 
§542.31,  or  §542.41  (as  applicable). 

(d)  Jackpot  payouts,  gaming  machines 
fills,  short  pays  and  accumulated  credit 
payouts  standards.  (1)  For  jackpot 
payouts  and  gaming  machine  fills, 
documentation  shall  include  the 
following  information: 

(i)  Date  and  time; 

(ii)  Machine  number; 

(iii)  Dollar  amount  of  cash  payout  or 
gaming  machine  fill  (both  alpha  and 
numeric)  or  description  of  personal 
property  awarded,  including  fair  market 
value.  Alpha  is  optional  if  another 
unalterable  method  is  used  for 
evidencing  the  amount  of  the  payout: 

(iv)  Game  outcome  (including  reel 
symbols,  card  values,  suits,  etc.)  for 
jackpot  payouts.  Game  outcome  is  not 
required  if  a  computerized  jackpot/fill 
system  is  used; 

(v)  Preprinted  or  concurrently  printed 
seouential  number;  and 

(vi)  Signatures  of  at  least  two 
employees  verifying  and  witnessing  the 
payout  or  gaming  machine  fill  (except  as 
otherwise  providfed  in  paragraphs 
(d)(l)(vi)(A),  (B),  and  (C)  of  this  section). 

(A)  Jackpot  payouts  over  a 
predetermined  amotmt  shall  require  the 
signatiuie  and  verification  of  a 
supervisory  or  management  employee 
independent  of  the  gaming  macniae 
department  (in  addition  to  the  two 
signatures  required  in  paragraph 
(d)(l)(vi)  of  this  section).  Alternatively, 
if  an  on-line  accoimting  system  is 
utilized,  only  two  signatures  are 
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required:  one  employee  and  one 
supervisory  or  management  employee 
independent  of  the  gaming  machine 
department.  This  predetermined 
amoimt  shall  be  authorized  by 
management  (as  approved  by  the  Tribal 
gaming  regulatory  authority), 
docimiented,  and  maintained. 

(B)  With  regard  to  jackpot  payouts 
and  hopper  fills,  the  signature  of  one 
employee  is  sufficient  if  an  on-line 
accounting  system  is  utilized  and  the 
jackpot  or  fill  is  less  than  $1,200. 

(C)  On  graveyard  shifts  (eight-hour 
maximum)  payouts/fills  less  than  $100 
can  be  made  without  the  payout/fill 
being  witnessed  by  a  second  person. 

(2)  For  short  pays  of  $10.00  or  more, 
and  payouts  required  for  acciunulated 
credits,  the  payout  form  shall  include 
the  following  information: 

(i)  Date  and  time; 

(ii)  Machine  niunber; 

(iii)  Dollar  amount  of  payout  (both 
alpha  and  numeric);  and 

(iv)  The  signature  of  at  least  one  (1) 
employee  verifying  and  witnessing  the 
payout. 

(A)  Where  the  payout  amount  is  $50 
or  more,  signatures  of  at  least  two  (2) 
employees  verifying  and  witnessing  the 
payout.  Alternatively,  the  signature  of 
one  (1)  employee  is  sufficient  if  an  on- 
line accoimting  system  is  utilized  and 
the  payout  amoimt  is  less  than  $3,000. 

(B)  [Reserved] 

(3)  Computerized  jackpot/fill  systems 
shall  be  restricted  so  as  to  prevent 
unauthorized  access  and  fraudulent 
payouts  by  one  person  as  required  by 

§  542.16(a). 

(4)  Payout  forms  shall  be  controlled 
and  routed  in  a  manner  that  precludes 
any  one  person  from  producing  a 
fraudulent  payout  by  forging  signatures 
or  by  altering  the  amoimt  paid  out 
subsequent  to  the  payout  and 
misappropriating  the  funds. 

(e)  Promotional  payouts  or  awards.  (1) 
If  a  gaming  operation  offers  promotional 
payouts  or  awards  that  are  not  reflected 
on  the  gaming  machine  pay  table,  then 
the  payout  form/documentation  shall 
include: 

(i)  Date  and  time; 

(ii)  Machine  number  and 
denomination; 

(iii)  Dollar  amount  of  payout  or 
description  of  personal  property  [e.g., 
jacket,  toaster,  car,  etc.),  including  fair 
market  value; 

(iv)  Type  of  promotion  (e.g.,  double 
jackpots,  four-of-a-kind  bonus,  etc.);  and 

(v)  Signature  of  at  least  ode  employee 
authorizing  and  completing  the 
transaction. 

(2)  [Reserved] 

(f)  Gaming  machine  department  funds 
standards.  (1)  The  gaming  machine 


booths  and  change  banks  that  are  active 
during  the  shift,  shall  be  counted  down 
and  reconciled  each  shift  utilizing 
appropriate  accountability 
documentation. 

(2)  The  wrapping  of  loose  gaming 
machine  booth  and  cage  cashier  coin 
shall  be  performed  at  a  time  or  location 
that  does  not  interfere  with  the  hard 
count/wrap  process  or  the 
accountability  of  that  process. 

(3)  A  record  shall  be  maintained 
evidencing  the  transfers  of  wrapped  and 
unwrapped  coins  and  retained  for  seven 
(7)  days. 

(g)  EPROM  control  standards.  (1)  At 
least  annually,  procedures  shall  be 
performed  to  insure  the  integrity  of  a 
sample  of  gaming  machine  game 
program  ^ROMs,  or  other  equivalent 
game  software  media,  by  personnel 
independent  of  the  gaming  machine 
department  or  the  machines  being 
tested. 

(2)  The  Tribal  gaining  regulatory 
authority,  or  the  gaming  operation 
subject  to  the  approval  of  the  Tribal 
gaming  regulatory  authority,  shall 
develop  and  implement  procedures  for 
the  following: 

(i)  Removal  of  EPROMs,  or  other 
equivalent  game  software  media,  &t)m 
devices,  the  verification  of  the  existence 
of  errors  as  applicable,  and  the 
correction  via  duplication  from  the 
master  game  program  EPROM,  or  other 
equivalent  game  software  media; 

(ii)  Copying  one  gaining  device 
program  to  another  approved  program; 

(iii)  Verification  of  duplicated 
EPROMs  before  being  offered  for  play; 

(iv)  Receipt  and  destruction  of 
EPROMs.  or  other  equivalent  game 
software  media;  and 

(v)  Securing  the  EPROM.  or  other 
equivalent  game  software  media, 
duplicator,  and  master  game  EPROMs, 
or  other  equivalent  game  software 
media,  frtim  unrestricted  access. 

(3)  The  master  game  program  number, 
par  percentage,  and  the  pay  table  shall 
be  verified  to  the  par  sheet  when 
initially  received  from  the 
manufacturer. 

(4)  Gaming  machines  with  potential 
jackpots  in  excess  of  $100,000  shall 
have  the  game  software  circuit  boards 
locked  or  physically  sealed.  The  lock  or 
seal  shall  necessitate  the  presence  of  a 
person  independent  of  the  gaming 
machine  department  to  access  the 
device  game  program  EPROM,  or  other 
equivalent  game  software  media.  If  a 
seal  is  used  to  secure  the  board  to  the 
frame  of  the  gaming  device,  it  shall  be 
pre-numbered. 

(5)  Records  that  document  the 
procedures  in  paragraph  (g){2)(i)  of  this 


section  shall  include  the  following 
information: 

(i)Date; 

(ii)  Machine  number  (source  and 
destination); 

(iii)  Manufacturer; 

(iv)  Program  number; 

(v)  Personnel  involved; 

(vi)  Reason  for  duplication: 

(vii)  Disposition  of  any  permanently 
removed  0*ROM,  or  other  equivalent 
game  software  media; 

(viii)  Seal  numbers,  if  applicable;  and 

(ix)  Approved  testing  lab  approval 
numbers,  if  available. 

(6)  EPROMS,  or  other  equivalent  game 
software  media,  returned  to  gaming 
devices  shall  be  labeled  with  the 
program  number.  Supporting 
documentation  shall  include  the  date, 
program  number,  information  identical 
to  that  shown  on  the  manufecturer's 
label,  and  initials  of  the  person 
replacing  the  EPROM,  or  other 
equivalent  game  software  media. 

(h)  Standards  for  evaluating 
theoretical  and  actual  hold  percentages. 
(1)  Accurate  and  current  theoretical 
hold  worksheets  shall  be  maintained  for 
each  gaming  machine. 

(2)  ror  those  gaming  machines  or 
groups  of  identical  machines  (excluding 
multi-game  machines)  with  differences 
in  theoretical  payback  percentage 
exceeding  a  4%  spread  between  the 
minjniiim  and  maximum  theoretical 
payback,  an  employee  or  department 
independent  from  the  gaming  machine 
department  shall  perform  a  weighted 
average  calculation  to  periodically 
adjust  theoretical  as  follows: 

(i)  On  a  quarterly  basis,  record  the 
meters  that  contain  the  number  of  plays 
by  wager  (i.e.,  one  coin,  two  coins,  etc.); 

(ii)  On  an  annual  basis,  calculate  the 
theoretical  hold  percentage  based  on  the 
distribution  of  plays  by  wager  type; 

(iii)  On  an  annual  basis,  adjust  the 
machine(s)  theoretical  hold  percentage 
in  the  gaming  machine  statistical  report 
to  reflect  this  revised  percentage;  and 

(iv)  The  adjusted  theoretical  nold 
percentage  shall  be  within  the  spread 
between  the  minimum  and  maximum 
theoretical  payback  percentages. 

(3)  For  those  gaming  operations  that 
are  unable  to  perform  the  weighted 
average  calculation  as  required  by 
paragraph  (h)(2)  of  this  section,  the 
following  procedures  shall  apply: 

(i)  On  at  least  an  annual  basis, 
calculate  the  actual  hold  percentage  for 
each  aming  machine; 

(ii)  On  at  least  an  annual  basis,  adjust 
the  theoretical  hold  percentage  in  the 
gaming  machine  statistical  report  for 
each  gaming  machine  to  the  previously 
calculated  actual  hold  percentage;  and 

(iii)  The  adjusted  theoretical  hold 
percentage  shaH  be  within  the  spread 
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between  the  mininnim  and  maximum 
theoretical  payback  percentages. 

(4)  For  multi-game  machines  with  a 
four  percent  (4%)  or  greater  spread 
between  minimum  and  maximum 
theoretical  payback  percentages,  an 
employee  or  department  inde{}endent  of 
the  gaming  machine  department  shall: 

(if  Weeluy,  record  the  total  coin-in 
meter; 

(ii)  Quarterly,  record  the  coin-in 
meters  for  each  game  contained  in  the 
machine;  and 

(iii)  On  an  aimual  basis,  adjust  the 
theoretical  hold  percentage  in  the 
gaming  machine  statistical  report  to  a 
weighted  average  based  upon  the  ratio 
of  coin-in  for  each  game. 

(5)  The  adjusted  theoretical  hold 
percentage  for  multi-game  machines 
may  be  combined  for  machines  with 
exactly  the  same  game  mix  throughout 
the  year. 

(6)  The  theoretical  hold  percentages 
used  in  the  gaming  machine  analysis 
reports  should  be  within  the 
p«rfbrmance  standards  set  by  the 
manufacturer. 

(7)  Records  shall  be  maintained  for 
each  machine  indicating  the  dates  and 
type  of  changes  made  and  the 
recalculation  of  theoretical  hold  as  a 
result  of  the  changes. 

(8)  Records  shall  be  tnaintained  for 
each  machine  that  indicate  the  date  the 
machine  was  placed  into  service,  the 
date  the  machine  was  removed  from 
operation,  the  date  the  machine  was 
placed  back  into  operation,  and  any 
changes  in  machine  numbers  and 
designations. 

(9)  All  of  the  gaming  machines  shall 
contain  functioning  meters  that  shall 
record  coin-in  or  credit-in,  or  on-line 
gaming  machine  monitoring  system  that 
captiires  similar  data. 

(10)  All  gaming  machines  with  bill 
acceptors  shall  contain  functioning  bill- 
in  meters  that  record  the  dollar  amoimts 
or  number  of  bills  accepted  by 
denomination. 

(11)  Gaming  machine  in-meter 
readings  shall  be  recorded  at  least 
weekly  (monthly  for  Tier  A  and  Tier  B 
gaming  operations)  immediately  prior  to 
or  subsequent  to  a  gaming  machine 
drop.  On-line  gaming  machine 
monitoring  systems  can  satisfy  this 
requirement.  However,  the  time 
between  readings  may  extend  beyond 
one  week  in  order  for  a  reading  to 
coincide  with  the  end  of  an  accounting 
period  only  if  such  extension  is  for  no 
longer  than  six  (6)  days. 

(12)  The  employee  who  records  the 
in-meter  reading  shall  either  be 
independent  of  the  hard  count  team  or 
shall  be  assigned  on  a  rotating  basis, 
unless  the  in-meter  readings  are 


randomly  verified  quarterly  for  all 
gaming  machines  and  bill  acceptors  by 
a  person  other  than  the  regular  in-meter 
reader. 

(13)  Upon  receipt  of  the  meter  reading 
summary,  the  accoimting  department 
shall  review  all  meter  readings  for 
reasonableness  using  pre-established 
parameters. 

(14)  Prior  to  final  preparation  of 
statistical  reports,  meter  readings  that 
do  not  appear  reasonable  shall  be 
reviewed  with  gaming  machine 
department  employees  or  other 
appropriate  designees,  and  exceptions 
documented,  so  that  meters  can  be 
repaired  or  clerical  errors  in  the 
recording  of  meter  readings  can  be 
corrected. 

(15)  A  report  shall  be  produced  at 
least  monthly  showing  month-to-date, 
year-to-date  (previous  twelve  (12) 
months  data  preferred),  and  if 
practicable,  life-to-date  actual  hold 
percentage  computations  for  individual 
machines  and  a  comparison  to  each 
machine's  theoretical  hold  percentage 
previously  discussed. 

(16)  Each  change  to  a  gaming 
machine's  theoretical  hold  percentage, 
including  progressive  percentage 
contributions,  shall  result  in  that 
machine  being  treated  as  a  new  machine 
in  the  statistical  reports  [i.e.,  not 
commingling  various  hold  percentages), 
except  for  adjustments  made  in 
accordance  with  paragraph  (h)(2)  of  this 
section. 

(17)  If  promotional  payouts  or  awards 
are  included  on  the  gaming  machine 
statistical  reports,  it  shall  be  in  a 
manner  that  prevents  distorting  the 
actual  hold  percentages  of  the  affected 
machines. 

(18)  The  statistical  reports  shall  be 
reviewed  by  both  gaming  machine 
department  management  and 
management  employees  independent  of 
the  gaming  machine  department  on  at 
least  a  monthly  basis. 

(19)  For  those  machines  in  play  for 
more  than  six  (6)  months,  large 
variances  (three  percent  (3%) 
recommended)  between  theoretical  hold 
and  actual  hold  shall  be  investigated 
and  resolved  by  a  department 
independent  of  the  gaming  machine 
department  with  the  findings 
dociimented  and  provided  to  the  Tribal 
gaming  regulatory  authority  upon 
reouest  in  a  timely  manner. 

(20)  Maintenance  of  the  on-line 
gaming  machine  monitoring  system  data 
files  shall  be  performed  by  a  department 
independent  of  the  gaming  machine 
department.  Alternatively,  maintenance 
may  be  performed  by  gamingmachine 
supervisory  employees  if  sufficient 
documflotation  is  gennated  and  it  is 


randomly  verified  on  a  monthly  basis  by 
employees  independent  of  the  gaming 
machine  department. 

(21)  Updates  to  the  on-line  gaming 
machine  monitoring  system  to  reflect 
additions,  deletions,  or  movements  of 
gaming  machines  shall  be  made  at  least 
weekly  prior  to  in-meter  readings  and 
the  weigh  process. 

(i)  Gaming  machine  hopper  contents 
standards.  (1)  When  machines  are 
temporarily  removed  from  the  floor, 
gaming  machine  drop  and  hopper 
contents  shall  be  protected  to  preclude 
the  misappropriation  of  stored  funds. 

(2)  When  machines  are  permanently 
removed  bom  the  floor,  the  gaming 
machine  drop  and  hopper  contents  shall 
be  counted  and  recorded  by  at  least  two 
employees  with  appropriate 
documentation  being  routed  to  the 
accounting  department  for  proper 
recording  and  accounting  for  initial 
hop{>er  loads. 

(j)  Player  tracking  system.  (1)  The 
following  standards  apply  if  a  player 
tracking  system  is  utilized: 

(i)  The  player  tracking  system  shall  be 
secured  so  as  to  prevent  unauthorized 
access  (e.g.,  changing  passwords  at  least 
quarterly  and  physical  access  to    ■ 
computer  hardware,  etc.). 

(ii)  The  addition  of  points  to 
members'  accounts  other  than  through 
actual  gaming  machine  play  shall  be 
sufficienUy  dociunented  (including 
substantiation  of  reasons  for  increases) 
and  shall  be  authorized  by  a  department 
independent  of  the  player  tracking  and 
gaming  machines.  Alternatively, 
addition  of  points  to  members'  accounts 
may  be  authorized  by  gaming  machine 
supervisory  employees  if  sufficient 
documentation  is  generated  and  it  is 
randomly  verified  by  employees 
independent  of  the  gaming  machine 
department  on  a  quarterly  basis. 

(iii)  Booth  employees  who  redeem 
points  for  members  shall  be  allowed  to 
receive  lost  players  club  cards,  provided 
that  they  are  immediately  deposited  into 
a  secured  container  for  retrieval  by 
independent  personnel. 

(iv)  Changes  to  the  player  tracking 
system  parameters,  such  as  point 
structures  and  employee  access,  shall  be 
performed  by  supervisory  employees 
independent  of  the  gaming  machine 
department.  Alternatively,  changes  to 

E layer  tracking  system  parameters  may 
B  performed  by  gaming  machine 
supervisory  employees  if  sufficient 
documentation  is  generated  and  it  is 
randomly  verified  by  supervisory 
employees  independent  of  the  gaming 
machine  department  on  a  monthly 
basis. 
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(v)  All  other  changes  to  the  player 
tracking  system  shall  be  appropriately 
documented. 

(2)  [Reserved] 

(k)  In-house  progressive  gaming 
machine  standards.  (1)  A  meter  that 
shows  the  amount  of  the  progressive 
jackpot  shall  be  conspicuously 
displayed  at  or  near  the  machines  to 
which  the  jackpot  applies. 

(2)  At  least  once  each  day,  each 
gaming  operation  shall  record  the 
amount  shown  on  each  progressive 
jackpot  meter  at  the  gaming  operation 
except  for  those  jackpots  that  can  be 
paid  directly  from  the  machine's 
hopper: 

(3)  Explanations  for  meter  reading 
decreases  shall  be  maintained  with  the 
progressive  meter  reading  sheets,  and 
where  the  payment  of  a  jackpot  is  the 
explanation  for  a  decrease,  the  gaming 
operation  shall  record  the  jackpot 
payout  niunber  on  the  sheet  or  have  the 
number  reasonably  available;  and 

(4)  Each  gaming  operation  shall 
record  the  base  amoimt  of  each 
progressive  jackpot  the  gaming 
operation  offers. 

(5)  The  Tribal  gaming  regulatory 
authority  shall  approve  procedures 
specific  to  the  transfer  of  progressive 
amounts  in  excess  of  the  base  amount  to 
other  gaming  machines.  Such 
procedures  may  also  include  other 
methods  of  distribution  that  accrue  to 
the  benefit  of  the  gaming  public  via  an 
award  or  prize. 

(1)  Wide  area  progressive  gaming 
machine  standards.  (1)  A  meter  that 
shows  the  amount  of  the  progressive 
jackpot  shall  be  conspicuously 
displayed  at  or  near  the  machines  to 
which  the  jackpot  applies. 

(2)  As  applicable  to  participating 
gaming  operations,  the  wide  area 
progressive  gaming  machine  system 
shall  be  adequately  restricted  to  prevent 
unauthorized  access  (e.g.,  changing 
passwords  at  least  quarterly,  restrict 
access  to  EPROMs  or  other  equivalent 
game  software  media,  and  restrict 
physical  access  to  computer  hardware, 
etc.). 

(3)  The  Tribal  gaming  regulatory 
authority  shall  approve  procedures  for 
the  wide  area  progressive  system  that: 

(i)  Reconcile  meters  and  jackpot 
payouts; 

(ii)  Collect/drop  gaming  machine 
funds; 

(iii)  Verify  jackpot,  pajmaent,  and 
billing  to  gaming  operations  on  pro-rata 
basis; 

(iv)  System  maintenance; 

(v)  System  acciiracy;  and 

(vi)  System  seciuity. 

(4)  Reports,  where  applicable, 
adequately  documenting  the  procedures 


required  in  paragraph  (1)(3)  of  this 
section  shall  be  generated  and  retained. 

(m)  Accounting/auditing  standards. 
(1)  Gaming  machine  accounting/ 
auditing  procedures  shall  be  performed 
by  employees  who  are  independent  of 
the  transactions  being  reviewed. 

(2)  For  on-line  gaming  machine 
monitoring  systems,  procedures  shall  be 
performed  at  least  monthly  to  verify  that 
the  system  is  transmitting  and  receiving 
data  from  the  gaming  machines  properly 
and  to  verify  the  continuing  accuracy  of 
the  coin-in  meter  readings  as  recorded 
in  the  gaming  machine  statistical  report. 

(3)  For  weigh  scale  and  currency 
interface  systems,  for  at  least  one  drop 
period  per  month  accoimting/auditing 
employees  shall  make  such  comparisons 
as  necessary  to  the  system  generated 
count  as  recorded  in  the  gaming 
machine  statistical  report.  Discrepancies 
shall  be  resolved  prior  to  generation/ 
distribution  of  gaming  machine  reports. 

(4)  For  each  drop  period,  accounting/ 
auditing  personnel  shall  compare  the 
coin-to-drop  meter  reading  to  the  actual 

'  drop  amount.  Discrepancies  should  be 
resolved  prior  to  generation/distribution 
of  on-line  gaming  machine  monitoring 
system  statistical  reports. 

(5)  Follow-up  shall  be  performed  for 
any  one  machine  having  an  imresolved 
variance  between  actual  coin  drop  and 
coin-to-drop  meter  reading  in  excess  of 
three  percent  (3%)  and  over  $25.00.  The 
follow-up  performed  and  results  of  the 
investigation  shall  be  documented, 
maintained  for  inspection,  and  provided 
to  the  Tribal  gaming  regulatory 
authority  upon  request. 

(6)  At  least  weekly,  accoimting/ 
auditing  employees  shall  compare  the 
bill-in  meter  reading  to  the  total  bill 
acceptor  drop  amount  for  the  week. 
Discrepancies  shall  be  resolved  before 
the  generation/distribution  of  gaming 
madiine  statistical  reports. 

(7)  Follow-up  shall  be  performed  for 
any  one  machine  havioig  an  unresolved 
variance  between  actual  ciurency  drop 
and  bill-in  meter  reading  in  excess  of 
$200.00.  The  follow-up  performed  and 
results  of  the  investigation  shall  be 
dociunented.  maintained  for  inspection, 
and  provided  to  the  Tribal  gaming 
regulatory  authority  upon  request. 

(8)  At  least  annually,  accounting/ 
auditing  personnel  shall  randomly 
verify  that  EPROM  or  other  equivalent 
game  software  media  changes  are 
properly  reflected  in  the  gaming 
machine  analysis  reports. 

(9)  Accounting/auditing  employees 
shall  review  exception  reports  for  all 
computerized  gaming  machine  systems 
on  a  daily  basis  for  propriety  of 
transactions  and  unusual  occurrences. 


(10)  All  gaming  machine  auditing 
procedures  and  any  follow-up 
performed  shall  be  documented, 
maintained  for  inspection,  and  provided 
to  the  Tribal  gaming  regulatory 
authority  upon  request. 

(n)  Cash-out  tickets.  For  gaming 
machines  that  utilize  cash-out  tickets, 
the  following  standards  apply.  This 
standard  is  not  applicable  to  Tiers  A 
and  B.  Tier  A  and  B  gaming  operations 
shall  develop  adequate  standards 
governing  the  security  over  the  issuance 
of  the  cash-out  paper  to  the  gaming 
machines  and  the  redemption  of  cash- 
out  slips. 

(1)  In  addition  to  the  applicable 
auditing  and  accounting  standards  in 
paragraph  (m)  of  this  section,  on  a 
quarterly  basis,  the  gaming  operation 
shall  foot  all  jackpot  cash-out  tickets 
equal  to  or  greater  than  $1,200  and  trace 
totals  to  those  produced  by  the  host 
validation  computer  system. 

(2)  The  customer  may  request  a  cash- 
out  ticket  from  the  gaming  machine  that 
reflects  all  remaining  credits.  The  cash- 
out  ticket  shall  be  printed  at  the  gaming 
machine  by  an  internal  document 
printer.  The  cash-out  ticket  shall  be 
valid  for  a  time  period  specified  by  the 
Tribal  gaming  regulatory  authority,  or 
the  gaming  operation  as  approved  by  the 
Tribal  gaming  regulatory  authority. 
Cash-out  tickets  may  be  redeemed  for 
payment  or  inserted  in  another  gaming 
machine  and  wagered,  if  applicable, 
during  the  specified  time  period. 

(3)  The  customer  shall  redeem  the 
cash-out  ticket  at  a  change  booth  or 
cashiers'  cage.  Alternatively,  if  a  gaming 
operation  utilizes  a  remote  computer 
validation  system,  the  Tribal  gaming 
regulatory  authority,  or  the  gaming 
operation  as  approved  by  the  Tribal 
gaming  regulatory  authority,  shall 
develop  alternate  standards  for  the 
maximiun  amoimt  that  can  be 
redeemed,  which  shall  not  exceed 
$2,999.99  per  cash-out  transaction. 

(4)  Upon  presentation  of  the  cash-out 
ticket{s)  for  redemption,  the  following 
shall  occur: 

(i)  Scan  the  bar  code  via  an  optical 
reader  or  its  equivalent;  or 

(ii)  Input  the  cash-out  ticket 
validation  number  into  the  computer. 

(5)  The  information  contained  in 
paragraph  (n)(4)  of  this  section  shall  be 
communicated  to  the  host  computer. 
The  host  computer  shall  verify  the 
authenticity  of  the  cash-out  ticket  and 
communicate  direcUy  to  the  redeemer  of 
the  cash-out  ticket. 

(6)  If  valid,  the  cashier  (redeemer  of 
the  cash-out  ticket)  pays  the  customer 
the  appropriate  amount  and  the  cash- 
out  ticket  is  electronically  noted  "paid" 
in  the  system.  The  "paid"  cash-out 
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ticket  shall  remain  in  the  cashiers"  bank 
for  reconciliation  purposes.  The  host 
validation  computer  system  shall 
electronically  reconcile  the  cashier's 
banks  for  the  paid  cashed-out  tickets. 

(7)  If  invalid,  the  host  computer  shall 
notify  the  cashier  (redeemer  of  the  cash- 
out  ticket).  The  cashier  (redeemer  of  the 
cash-out  ticket)  shall  refuse  payment  to 
the  customer  and  notify  a  supervisor  of 
the  invalid  condition.  The  supervisor 
shall  resolve  the  dispute. 

(8)  If  the  host  validation  computer 
system  temporarily  goes  down,  cashiers 
may  redeem  cash-out  tickets  at  a  change 
booth  or  cashier's  cage  after  recording 
the  following: 

(i)  Serial  number  of  the  cash-out 
ticket; 

(ii)  Date  and  time: 

(iii)  Dollar  amount; 

(iv)  Issuing  gaming  machine  number; 

(v)  Marking  ticket  "paid"^,  and 

(vi)  Ticket  shall  remain  in  cashier's 
bank  for  reconciliation  purposes. 

(9)  Cash-out  tickets  shall  oe  validated 
as  expeditiously  as  possible  when  the 
host  validation  computer  system  is 
restored. 

(10)  The  Tribal  gaming  regulatory 
authority,  or  the  gaming  operation  as 
approved  by  the  Tribal  gaming 
regulatory  authority,  shall  establish  and 
the  gaming  operation  shall  comply  with 
procediues  to  control  cash-out  ticket 
paper,  which  shall  include  procedures 
that: 

(i)  Mitigate  the  risk  of  coimterfeiting 
of  cash-out  ticket  paper; 

(ii)  Adequately  control  the  inventory 
of  the  cash-out  ticket  paper:  and 

(iii)  Provide  for  the  destruction  of  all 
'unused  cash-out  ticket  paper. 

(iv)  Alternatively,  if  the  gaming 
operation  utilizes  a  computer  validation 
system,  this  standard  shall  not  apply. 

(11)  If  the  host  validation  computer 
system  is  down  for  more  than  four  (4) 
hours,  the  gaming  operation  shall 
promptly  notify  the  Tribal  gaming 
regulatory  authorify  or  its  designated 
representative. 

(12)  These  gaming  machine  systems 
shall  comply  with  ah  other  standards 
(as  applicable)  in  this  part  including: 

(i)  Standards  for  bill  acceptor  drop 
and  count; 

(ii)  Standards  for  coin  drop  and  count; 
and  

(iii)  Standards  concerning  EPROMS  or 
other  equivalent  game  software  media. 

(0)  Account  access  cards.  For  gaming 
machines  that  utilize  account  access 
cards  to  activate  play  of  the  machine, 
the  following  standards  shall  apply: 

(1)  Equipment,  (i)  A  central  computer, 
with  supporting  hardware  and  software, 
to  coordinate  network  activities,  provide 
system  interface,  and  store  and  manage 
a  player/account  database; 


(ii)  A  network  of  contiguous  player 
terminals  with  touch-screen  or  button- 
controlled  video  monitors  connected  to 
an  electronic  selection  device  and  the 
central  computer  via  a  communications 
network; 

(iii)  One  or  more  electronic  selection 
devices,  utilizing  random  number 
generators,  each  of  which  selects  any 
combination  or  combinations  of 
numbers,  colors,  and/or  symbols  for  a 
network  of  player  terminals. 

(2)  Player  terminals  standards,  (i)  The 
player  terminals  are  connected  to  a 
game  server; 

(ii)  The  game  server  shall  generate 
and  transmit  to  the  bank  of  player 
terminals  a  set  of  random  numbers, 
colors,  and/or  symbols  at  regular 
intervals.  The  subsequent  game  results 
are  determined  at  the  player  terminal 
and  the  resulting  information  is 
transmitted  to  the  accoimt  server: 

(iii)  The  game  server  shall  be  housed 
in  a  game  server  room  or  a  secure  locked 
cabinet. 

(3)  Customer  account  maintenance 
standards,  (i)  A  central  computer  acting 
as  an  account  server  shall  provide 
customer  account  maintenance  and  the 
deposit/withdrawal  function  of  those 
account  balances; 

(ii)  Customers  may  access  their 
accounts  on  the  computer  system  by 
means  of  an  account  access  card  at  the 
player  terminal.  Each  player  terminal 
may  be  equipped  with  a  card  reader  and 
personal  identification  nimiber  (PIN) 
pad  or  touch  screen  array  for  this 
purpose; 

(iii)  All  communications  between  the 
player  terminal,  or  bank  of  player 
terminals,  and  the  acxoimt  server  shall 
be  encrypted  for  security  reasons. 

(4)  Customer  account  generation 
standards,  (i)  A  computer  file  for  each 
customer  shall  be  prepared  by  a  clerk, 
with  no  incompatible  functions,  prior  to 
the  customer  being  issued  an  account 
access  card  to  be  utilized  for  machine 
play.  The  customer  may  select  his/her 
PIN  to  be  used  in  conjunction  with  the 
accoimt  access  card. 

(ii)  The  clerk  shall  sign-on  with  a 
imique  password  to  a  terminal  equipped 
with  peripherals  required  to  establish  a 
customer  account.  Passwords  are  issued 
and  can  only  be  changed  by  information 
technology  personnel  at  the  discretion 
of  the  depaitment  director. 

(iii)  After  entering  a  specified  number 
of  incorrect  PIN  entries  at  the  cage  or 
player  terminal,  the  customer  shall  be 
directed  to  proceed  to  the  Gaming 
Machine  Imormation  Center  to  obtain  a 
new  PIN.  If  a  customer  forgets, 
misplaces  or  requests  a  change  to  their 
PIN,  the  customer  shall  proceed  to  the 
Gaming  Machine  Information  Center. 


(5)  Deposit  of  credits  standards,  (i) 
The  cashier  shall  sign-on  with  a  unique 
password  to  a  cashier  terminal  equipped 
with  peripherals  required  to  complete 
the  credit  transactions.  Passwords  are 
issued  and  can  only  be  changed  by 
information  technology  personnel  at  the 
discretion  of  the  department  director. 

(ii)  The  customer  shall  present  cash, 
chips,  coin  or  coupons  along  with  their 
accoimt  access  card  to  a  cashier  to 
deposit  credits. 

(iii)  The  cashier  shall  complete  the 
transaction  by  utilizing  a  card  scanner 
that  the  cashier  shall  slide  the 
customer's  account  access  card  through. 

(iv)  The  cashier  shall  accept  the  funds 
fit>m  the  customer  and  enter  the 
appropriate  amount  on  the  cashier 
terminal. 

(v)  A  multi-part  deposit  slip  shall  be 
generated  by  the  point  of  sale  receipt 
printer.  The  cashier  shall  direct  the 
customer  to  sign  the  deposit  slip  receipt. 
One  copy  of  the  deposit  slip  shall  be 
given  to  the  customer.  The  other  copy 
of  the  deposit  slip  shall  be  secured  in 
the  cashier's  cash  drawer. 

(vi)  The  cashier  shall  verify  the 
customer's  balance  before  completing 
the  transaction.  The  cashier  shall  secure 
the  funds  in  their  cash  drawer  and 
return  the  account  access  card  to  the 
customer. 

(vii)  Alternatively,  if  a  kiosk  is 
utilized  to  accept  a  deposit  of  credits, 
the  Tribal  gaming  regulatory  authority, 
or  the  gaming  operation  as  approved  by 
the  Tribal  gaming  regulatory  authority, 
shall  establish  and  the  gaming  operation 
shall  comply  with  proosdures  that 
safeguard  the  integrity  of  the  kiosk 
system. 

(6)  Prize  standards,  (i)  Winners  at  the 
gaming  machines  may  receive  cash, 
prizes  redeemable  for  cash  or 
merchandise. 

(ii)  If  merchandise  prizes  are  to  be 
awarded,  the  specific  type  of  prize  or 
prizes  that  may  be  won  shall  be 
disclosed  to  the  player  before  the  game 


(iii)  The  redemption  period  of  account 
access  cards,  as  approved  by  the  Tribal 
gaming  regulatory  authority,  shall  be 
conspicuously  posted  in  the  gaming 
operation. 

(7)  Credit  withdrawal.  The  customer 
shall  present  their  account  access  card 
to  a  cashier  to  withdraw  their  credits. 
The  cashier  shall  perform  the  following: 

(i)  Scan  the  account  access  card; 

(ii)  Request  the  customer  to  enter  their 
PIN.  if  the  PIN  was  selected  by  the 
customer; 

(iii)  The  cashier  shall  ascertain  the 
amount  the  customer  wishes  to 
withdraw  and  enter  the  amount  into  the 
computer. 
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(iv)  A  multi-part  withdrawal  slip  shall 
be  generated  by  the  point  of  sale  receipt 
printer.  The  cashier  shall  direct  the 
customer  to  sign  the  withdrawal  slip; 

(v)  The  cashier  shall  verify  that  the 
account  access  card  and  the  customer 
match  by: 

(A)  Comparing  the  customer  to  image 
on  the  computer  screen; 

(B)  Comparing  the  customer  to  image 
on  customer's  picture  ID;  or 

(C)  Comparing  the  customer  signature 
on  the  withdrawal  slip  to  signature  on 
the  computer  screen. 

(vi)  The  cashier  shall  verify  the 
customer's  balance  before  completing 
the  transaction.  The  cashier  shall  pay 
the  customer  the  appropriate  amount, 
issue  the  customer  the  original 
withdrawal  slip  and  return  the  account 
access  card  to  the  customer; 

(vii)  The  copy  of  the  withdrawal  slip 
shall  be  placed  in  the  cash  drawer.  All 
account  transactions  shall  be  accurately 
tracked  by  the  account  server  computer 
system.  The  copy  of  the  withdrawal  slip 
shall  be  forwarded  to  the  accounting 
department  at  the  end  of  the  gaming 
day;  and 

(viii)  In  the  event  the  imaging 
function  is  temporarily  disabled, 
customers  shall  be  required  to  provide 
positive  ID  for  cash  withdrawal 
transactions  at  the  cashier  stations. 

(p)  Smart  cards.  All  smart  cards  (i.e., 
cards  that  possess  the  means  to 
electronically  store  and  retrieve  data) 
that  maintain  the  only  source  of  account 
data  are  prohibited. 

1542.14    What  are  the  minimum  Intenuil 
control  standards  for  the  cage? 

(a)  Computer  applications.  For  any 
computer  applications  utilized, 
alternate  documentation  and/or 
procedures  that  provide  at  least  the 
level  of  control  described  by  the 
standards  in  this  section,  as  approved 
by  the  Tribal  gaming  regulatory 
authority,  will  be  acceptable. 

(b)  Personal  checks,  cashier's  checks, 
payroll  checks,  and  counter  checks.  (1) 
If  personal  checks,  cashier's  checks, 
payroll  checks,  or  counter  checks  are 
cashed  at  the  cage,  the  Tribal  gaming 
regulatory  authority,  or  the  gaming 
operation  as  approved  by  the  Tribal 
gaming  regulatory  authority,  shall 
establish  and  the  gaming  operation  shall 
comply  with  appropriate  controls  for 
purposes  of  security  and  integrity. 

(2)  The  Tribal  gaming  regulatory 
authority,  or  the  gaming  operation  as 
approved  by  the  Tribal  gaming 
regulatory  authority,  shall  establish  and 
the  gaming  operation  shall  comply  with 
procedures  for  the  acceptance  of 
peraonal  checks,  collecting  and 
recording  checks  returned  to  the  gaming 


operation  after  deposit,  re-deposit,  and 
write-off  authorization. 

(3)  When  counter  checks  are  issued, 
the  following  shall  be  included  on  the 
check: 

(i)  The  customer's  name  and 
signature; 

(ii)  The  dollar  amount  of  the  counter 
check  (both  alpha  and  numeric); 

(iii)  Customer's  bank  name  and  bank 
account  number; 

(iv)  Date  of  issuance;  and 

(v)  Signature  or  initials  of  the  person 
approving  the  counter  check 
transaction. 

(4)  When  traveler's  checks  or  other 
guaranteed  drafts  such  as  cashier's 
checks  are  presented,  the  cashier  shall 
comply  widi  the  examination  and 
documentation  procedures  as  required 
by  the  issuer. 

(c)  Customer  deposited  funds.  If  a 
gaming  operation  permits  a  customer  to 
.  deposit  funds  with  the  gaming  operation 
at  the  cage,  the  following  standards 
shall  apply. 

(1)  Tne  receipt  or  withdrawal  of  a 
customer  deposit  shall  be  evidenced  by 
at  least  a  two-part  document  with  one 
copy  going  to  the  customer  and  one 
copy  remaining  in  the  cage  file. 

(2)  The  multi-part  receipt  shall 
contain  the  following  information: 

(i)  Same  receipt  number  on  all  copies; 

(ii)  Customer's  name  and  signature; 

(iii)  Date  of  receipt  and  withdrawal; 

(iv)  Dollar  amount  of  deposit/ 
withdrawal;  and 

(v)  Nature  of  deposit  (cash,  check, 
chips);  however, 

(vi)  Provided  all  of  the  information  in 
paragraph  (c)(2)(i)  through  (v)  is 
available,  the  only  required  information 
for  all  copies  of  the  receipt  is  the  receipt 
number. 

(3)  The  Tribal  gaming  regulatory 
authority,  or  the  gaming  operation  as 
approved  by  the  Tribal  gaming 
regulatory  authority,  shall  establish  and 
the  gaming  operation  shall  comply  with 
procedures  that: 

(i)  Maintain  a  detailed  record  by 
customer  name  and  date  of  all  funds  on 
deposit; 

(ii)  Maintain  a  current  balance  of  all 
customer  cash  deposits  that  are  in  the 
cage/vault  inventory  or  accountability; 
and 

(iii)  Reconcile  this  current  balance 
with  the  deposits  and  withdrawals  at 
least  daily. 

(4)  The  gaming  operation,  as  approved 
by  the  Tribal  gaming  regulatory 
authority,  shall  describe  the  sequence  of 
the  required  signatures  attesting  to  the 
accuracy  of  the  information  contained 
on  the  customer  deposit  or  withdrawal 
form  ensuring  that  the  form  is  signed  by 
the  cashier. 


(5)  All  customer  deposits  and 
withdrawal  transactions  at  the  cage 
shall  be  recorded  on  a  cage 
accountability  form  on  a  per-shift  basis. 

(6)  Only  cash,  cash  equivalents,  chips, 
and  tokens  shall  be  accepted  from 
customers  for  the  purpose  of  a  customer 
deposit. 

(7)  The  Tribal  gaming  regulatory 
authority,  or  the  gaming  operation  as 
approved  by  the  Tribal  gaming 
regulatory  authority,  shall  establish  and 
the  gaming  operation  shall  comply  with 
prooBdures  that  verify  the  customer's 
identity,  including  photo  identification. 

(8)  A  file  for  customers  ^lall  be 
prepared  prior  to  acceptance  of  a    - 
deposit. 

(d)  Cage  and  vault  accountability 
standards.  (1)  All  transactions  that  flow 
through  the  cage  shall  be  summarized 
on  a  cage  accountability  form  on  a  per 
shift  basis  and  shall  be  supported  by 
documentation. 

(2)  The  cage  and  vault  (including  coin 
room)  inventories  shall  be  counted  by 
the  oncoming  and  outgoing  cashiers. 
These  employees  shall  make  individual 
counts  for  comparison  of  accuracy  and 
maintenance  of  individual 
accountability.  Such  counts  shall  be 
recorded  at  the  end  of  each  shift  during 
which  activity  took  place.  All 
discrepancies  shall  be  noted  and 
investigated.  ' 

(3)  The  gaming  operation  cash-on- 
hand  shall  include,  but  is  not  limited  to, 
the  following  components: 

(i)  Currency  and  coins; 

(ii)  House  chips,  including  reserve 
chips; 

(iii)  Personal  checks,  cashier's  checks, 
counter  checks,  and  traveler's  checks  for 
deposit; 

(iv)  Customer  deposits; 

(v)  Chips  on  tables; 

(vi)  Hopper  loads  (coins  put  into 
machines  when  they  are  placed  in 
service);  and 

(vii)  Fills  and  credits  (these 
documents  shall  be  treated  as  assets  and 
liabilities,  respectively,  of  the  cage 
during  a  business  day.  When  win  or  loss 
is  recorded  at  the  end  of  the  business 
day,  they  are  removed  trom  the 
accountability). 

(4)  The  Tribal  gaming  regulatory 
authority,  or  the  gaming  operation  as 
approved  by  the  Tribal  gaming 
regulatory  authority,  shall  establish  and 
the  gaming  operation  shall  comply  with 
a  minimum  bankroll  formula  to  ensure 
the  gaming  operation  maintains  cash  or 
cash  equivalents  (on  hand  and  in  the 
bank,  if  readily  accessible)  in  an  amount 
sufficient  to  satisfy  obligations  to  the 
gaming  operation's  customers  as  they 
are  incurred.  A  suggested  bankroll 
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formula  will  be  provided  by  the 
Commission  upon  request. 

(e)  Chip  and  token  standards.  The 
Tribal  gaming  regulatory  authority,  or 
the  gaming  operation  as  approved  by  the 
ThImI  gaming  regulatory  authority,  shall 
establi^  and  the  gaming  operation  shall 
comply  with  proceduires  for  the  receipt, 
inventory,  storage,  and  destruction  ox 
gaming  chipt  and  tokens. 

(f)  Coupon  gtandards.  Any  prooam 
for  die  exchange  of  coupons  for  chips, 
tokens,  and/or  another  coupon  program 
shall  be  approved  by  the  Tribal  gaming 
regulatory  authority  prior  to 
implementatien.  If  approved,  the 
gaming  operation  shall  establish  and 
comply  with  procedures  that  account 
for  and  control  such  programs. 

(g)  Accounting/auditing  standards.  (1) 
The  cage  accountability  shall  be 
reconciled  to  the  general  ledger  at  least 
monthly. 

(2)  A  trial  balince  of  gaming  operation 
accounts  receivable,  including  the  name 
of  the  customw  and  current  balance, 
shall  be  prepared  at  least  monthly  for 
active,  inactive,  settled  or  vrritten-off 
accoimts. 

(3)  The  trial  balance  of  gaming 
operation  accounts  receivable  shall  be 
reconciled  to  the  general  ledger  each 
month.  The  reconciliation  and  any 
follow-up  performed  shall  be 
documented,  maintained  for  inspection, 
and  provided  to  the  Tribal  gaming 
regulatory  authority  upon  request 

(4)  On  a  monthly  basis  an  evaluation 
of  the  collection  percentage  of  credit 
issued  to  identify  imiisual  trends  shall 
be  performed. 

(5)  All  cage  and  credit  accounting 
procedures  and  any  follow-up 
performed  shall  be  documented, 
maintained  for  inspection,  and  provided 
to  the  Tribal  gaming  regulatory 
authority  upon  request. 

(h)  £xtraneous  items.  The  Tribal 
gaming  regulatory  authority,  or  the 
gaming  operation  as  approved  by  the 
Tribal  gaming  regulatory  authority,  shall 
establish  and  the  gaming  operation  shall 
comply  with  procedures  to  address  the 
transporting  of  extraneous  items,  such 
as  coats,  purses,  and/ or  boxes,  into  and 
out  of  the  cage,  coin  room,  count  room, 
and/or  vault. 

1542.15    What  are  the  minimum  Menial 
control  standards  for  eradK? 

(a)  Computer  applications.  For  any 
computer  applications  utilized, 
alternate  documentation  and/or 

f>rocedures  that  provide  at  least  the 
evel  of  control  described  by  the 
standards  in  this  section,  as  approved 
by  the  Tribal  gaming  regulatory 
authority,  will  be  acceptable. 


(b)  Credit  standards.  The  following 
standards  shall  apply  if  the  gaming 
operation  authorizes  and  extends  credit 
to  customers: 

(1)  At  least  the  following  information 
shall  be  recorded  for  customers  that 
have  credit  limits  or  aro  issued  credit 
(excluding  personal  checks,  payroll 
chedcs,  cashier's  checks,  and  traveler's 
checks): 

(i)  Customer's  name,  current  address, 
andsignatura; 

(ii)  kientification  verifications: 

(iii)  Authorized  credit  limit; 

(iv)  Documentation  of  authorization 
by  a  person  designated  by  management 
to  approve  credit  limits;  and 

(v)  Credit  issuances  and  payments. 

(2)  Prior  to  extending  credit,  the    - 
customer's  gaming  operation  credit 
reond  and/cv  other  documentation  shall 
be  examined  to  determine  the  following: 

(i)  Properly  authorized  credit  limit; 

(ii)  l^ether  remaining  credit  is 
sufficient  to  cover  the  credit  issuance; 
and 

(iii)  Identity  of  the  customer  (except 
for  known  customers). 

(3)  Credit  extensions  over  a  specified 
dollar  amount  shall  be  approved  by 
personnel  designated  by  management. 

(4)  Proper  approval  of  credit 
extensions  over  ten  percent  (10%)  of  the 
previously  established  limit  shall  be 
documented. 

(5)  The  job  functions  of  credit 
appro^  (i.e.,  establishing  the 
customer's  credit  worthiness)  and  credit 
extension  (i.e..  advancing  customer's 
credit)  shall  be  segregated  for  credit 
extensicms  to  a  siz^e  customs  of 
$10,000  or  more  per  day  (applies 
whether  the  credit  is  extended  in  the  pit 
or  the  cage). 

(6)  If  cage  credit  is  extended  to  a 
single  customer  in  an  amount  exceeding 
$2,500,  appropriate  gaming  personnel 
shall  be  notified  on  a  timely  basis  of  the 
customers  playing  on  cage  credit,  the 
applicable  amount  of  credit  issued,  and 
the  available  balance. 

(7)  Cage  marker  forms  shall  be  at  least 
two  parts  (the  original  marker  and  a 
payment  slip),  prenumbered  by  the 
printer  or  concurrently  numbered  by  the 
computerized  system,  and  utilized  in 
numerical  sequence. 

(8)  The  completed  original  cage 
marker  shall  contain  at  least  the 
following  information: 

(i)  Maraer  number; 
(ii)  Player's  name  and  signature;  and 
(iii)  Amount  of  credit  issued  (both 
alpha  and  niuneric). 

(9)  The  completed  payment  slip  shall 
include  the  same  marker  number  as  the 
original,  date  and  time  of  payment, 
amount  of  payment,  nature  of  settiement 
(cash,  chips,  etc.),  and  signature  of 
cashier  receiving  the  payment 


(c)  Payment  standards.  (1)  All 
payments  received  on  outstanding 
credit  instruments  shall  be  recorded  in 
ink  or  other  permanent  form  of 
recordation  in  the  gaming  operation's 
records. 

(2)  When  partial  payments  are  made 
on  credit  instruments,  they  shall  be 
evidenced  by  a  multi-part  receipt  (or 
another  equivalent  document)  tnat 
contains: 

(i)  The  same  preprinted  number  on  all 
copies; 

(ii)  Customer's  name; 

(iii)  Date  of  payment; 

(iv)  Dollar  amount  of  payment  (or 
remaining  balance  if  a  new  marker  is 
issued),  and  nature  of  settiement  (cash, 
chips,  etc.); 

(v)  Signature  of  employee  receiving 
payment;  and 

(vi)  Number  of  credit  instrument  on 
whidi  partial  payment  is  being  made. 

(3)  Unless  account  balances  are 
routinely  confirmed  on  a  random  basis 
by  the  accounting  or  int«nial  audit 
departments,  or  statements  are  mailed 
by  a  person  independent  of  the  credit 
transactions  and  collections  thereon, 
and  the  department  receiving  payments 
cannot  access  cash,  then  the  following 
standards  shall  apply: 

(i)  The  routing  procedures  for 
payments  by  mail  require  that  they  be 
received  by  a  department  independent 
of  credit  instrument  custody  and 
collection; 

(ii)  Such  receipts  by  mail  shall  be 
documented  on  a  listing  indicating  the 
customer's  name,  amoxmt  of  payment, 
nature  of  payment  (if  other  than  a 
check),  and  date  payment  received;  and 

(iii)  The  total  amoimt  of  the  listing  of 
mail  receipts  shall  be  reconciled  with 
the  total  mail  receipts  recorded  on  the 
appropriate  accountability  form  by  the  ° 
accounting  department  on  a  random 
basis  (for  at  least  three  (3)  days  per 
month). 

(d)  Access  to  credit  documentation. 
(1)  Access  to  credit  documentation  shall 
be  restricted  as  follows: 

(i)  The  credit  information  shall  be 
restricted  to  those  positions  that  require 
access  and  are  so  authorized  by 
management; 

(ii)  Outstanding  credit  instruments 
shall  be  restricted  to  persons  authorized 
by  management;  and 

(iii)  Written-off  credit  instruments 
shall  be  further  restricted  to  persons 
specified  by  management. 

(2)  [Reserved] 

(e)  Maintenance  of  credit 
documentation.  (1)  All  extensions  of 
cage  credit,  pit  credit  transferred  to  the 
cage,  and  subsequent  payments  shall  be 
documented  on  a  credit  instrument 
control  form. 
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(2)  Records  of  all  correspondence, 
transfers  to  and  from  outside  agencies, 
and  other  documents  related  to  issued 
credit  instruments  shall  be  maintained. 

(f)  Write-off  and  settlement  standards. 
(1)  Written-off  or  settled  credit 
instruments  shall  be  authorized  in 
writing. 

(2)  Such  authorizations  shall  be  made 
by  at  least  two  management  officials 
who  are  from  departments  independent 
of  the  credit  transaction. 

(g)  Collection  agency  standards.  (1)  If 
credit  instruments  are  transferred  to 
collection  agencies  or  other  collection 
representatives,  a  copy  of  the  credit 
instrument  and  a  receipt  from  the 
collection  representative  shall  be 
obtained  and  maintained  imtil  the 
original  credit  instrument  is  returned  or 
payment  is  received. 

(2)  A  person  independent  of  credit 
transactions  and  collections  shall 
periodically  review  the  documents  in 
paragraph  (g)(1)  of  this  section. 

(h)  Accounting/auditing  standards. 
(1)  A  person  independent  of  the  cage, 
credit,  and  collection  functions  shall 
perform  all  of  the  following  at  least 
three  (3)  times  per  year: 

(i)  Ascertain  compliance  with  credit 
limits  and  other  established  credit 
issuance  procedures; 

(ii)  Randomly  reconcile  outstanding 
balances  of  both  active  and  inactive 
accoimts  on  the  accounts  receivable 
listing  to  individual  credit  records  and 
physical  instruments: 

(iii)  Examine  credit  records  to 
determine  that  appropriate  collection 
efforts  are  being  made  and  pajrments  are 
being  properly  recorded;  and 

(iv)  For  a  minimimi  of  five  (5)  days 
per  month,  partial  payment  receipts 
shall  be  subsequenUy  reconciled  to  the 
total  payments  recorded  by  the  cage  for 
the  day  and  shall  be  numerically 
accounted  for. 

(2)  [Reserved] 

1542.16    What  are  the  minimum  internal 
control  standards  for  information 
technology? 

(a)  General  controls  for  gaming 
hardware  and  software,  (l)  Management 
shall  take  an  active  role  in  making  sure 
that  physical  and  logical  security 
measures  are  implemented,  maintained, 
and  adhered  to  by  personnel  to  prevent 
unauthorized  access  that  could  cause 
errors  or  compromise  data  or  processing 
integrity. 

(i)  Management  shall  ensure  that  all 
new  gaming  vendor  hardware  and 
software  agreements/contracts  contain 
language  requiring  the  vendor  to  adhere 
to  tribal  internal  control  standards 
applicable  to  the  goods  and  services  the 
vendor  is  providing. 


(ii)  Physical  security  measures  shall 
exist  over  computer,  computer 
terminals,  and  storage  media  to  prevent 
luiauthorized  access  and  loss  of 
integrity  of  data  and  processing. 

(iii)  Access  to  systems  software  and 
application  programs  shall  be  limited  to 
authorized  personnel. 

(iv)  Access  to  computer  data  shall  be 
limited  to  authorized  personnel. 

(v)  Access  to  computer 
communications  facilities,  or  the 
computer  system,  and  information 
transmissions  shall  be  limited  to 
authorized  personnel. 

(vi)  Standards  in  paragraph  (a)(1)  of 
this  section  shall  apply  to  each 
applicable  department  within  the 
gaming  operation. 

(2)  The  main  computers  (i.e., 
hardware,  software,  and  data  files)  for 
each  gaming  application  [e.g.,  keno,  race 
and  sports,  gaming  machines,  etc.)  shall 
be  in  a  secured  area  with  access 
restricted  to  authorized  persons, 
including  vendors. 

(3)  Access  to  computer  operations 
shall  be  restricted  to  authorized 
personnel  to  reduce  the  risk  of  loss  of 
integrity  of  data  or  processing. 

(4)  Incompatible  duties  shall  be 
adequately  segregated  and  monitored  to 
prevent  error  in  general  information 
technology  procedures  to  go  undetected 
or  fraud  to  be  concealed. 

(5)  Non-information  technology 
personnel  shall  be  precluded  from 
having  unrestricted  access  to  the 
seciu«d  computer  areas. 

(6)  The  computer  systems,  including 
application  software,  shall  be  secured 
through  the  use  of  passwords  or  other 
approved  means  where  applicable. 
Management  personnel  or  persons 
independent  of  the  department  being 
controlled  shall  assign  and  control 
access  to  system  functions. 

(7)  Passwords  shall  be  controlled  as 
follows  unless  otherwise  addressed  in 
the  standards  in  this  section. 

(i)  Each  user  shall  have  their  own 
individual  password; 

(ii)  Passwords  shall  be  changed  at 
least  quarterly  with  changes 
documented;  and 

(iii)  For  computer  systems  that 
automatically  force  a  password  change 
on  a  quarterly  basis,  documentation 
shall  be  maintained  listing  the  systems 
and  the  date  the  user  was  given  access. 

(8)  Adequate  backup  and  recovery 
procedures  shall  be  in  place  that 
include: 

(i)  Frequent  backup  of  data  files: 

(ii)  Backup  of  all  programs: 

(iii)  Secured  off-site  storage  of  all 

backup  data  files  and  programs,  or  other 

adequate  protection;  and 


(iv)  Recovery  procedures,  which  are 
tested  on  a  sample  basis  at  least 
annually  with  documentation  of  results. 

(9)  Adequate  information  technology 
system  documentation  shall  be 
maintained,  including  descriptions  of 
hardware  and  software,  operator 
manuals,  etc. 

(b)  Independence  of  information 
technology  personnel.  (1)  The 
information  technology  personnel  shall 
be  independent  of  the  gaming  areas 
(e.g.,  cage,  pit,  count  rooms,  etc.). 
Information  technology  personnel 
procedures  and  controls  should  be 
doomiented  and  responsibilities 
communicated. 

(2)  Information  technology  personnel 
shall  be  precluded  frvm  unauthorized 
access  to: 

(i)  Computers  and  terminals  located 
in  gaming  areas; 
Ui)  Source  documents;  and 
(iii)  Live  data  files  (not  test  data). 

(3)  Information  technology  personnel 
shall  be  restricted  from: 

(i)  Having  unauthorized  access  to  cash 
or  other  liquid  assets;  and 

(ii)  Initiating  general  or  subsidiary 
ledger  entries. 

(c)  Gaming  program  changes.  (1) 
Program  chuiges  for  in-house  developed 
systems  should  be  documented  as 
follows: 

(i)  Requests  for  new  programs  or 
program  changes  shall  be  reviewed  by 
the  information  technology  supervisor. 
Approvals  to  begin  work  on  the  program 
shall  be  docimiented; 

(ii)  A  written  plan  of  implementation 
for  new  and  modified  programs  shall  be 
maintained,  and  shall  include,  at  a 
minimum,  the  date  the  program  is  to  be 
placed  into  service,  the  nature  of  the     , 
change,  a  description  of  procedures 
required  in  order  to  bring  the  new  or 
modified  program  into  service 
(conversion  or  input  of  data,  installation 
procedures,  etc.),  and  an  indication  of 
who  is  to  perform  all  such  procediues; 

(iii)  Testing  of  new  and  modified 
programs  shall  be  performed  and 
dociunented  prior  to  implementation: 
and 

(iv)  A  record  of  the  final  program  or 
program  changes,  including  evidence  of 
user  acceptance,  date  in  service, 
progranuner,  and  reason  for  changes, 
shall  be  documented  and  maintained.  • 

(2)  [Reserved] 

(d)  Security  logs.  (1)  If  computer 
security  logs  are  generated  by  the 
system,  they  shall  be  reviewed  by 
information  technology  supervisory 
personnel  for  evidence  of: 

(i)  Multiple  attempts  to  log-on,  or 
alternatively,  the  system  shdl  deny  user 
access  after  three  attempts  to  log-on; 

(ii)  Unauthorized  changes  to  live  data 
files;  and 
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(iii)  Any  other  unusual  transactions. 
(2)  This  paragraph  shall  not  apply  to 
personal  computers. 

(e)  Remote  dial-up.  (1)  If  remote  dial- 
up  to  any  associated  equipment  is 
allowed  for  software  support,  the 
gaming  operation  shall  maintain  an 
access  log  that  includes: 

(i)  Name  of  employee  authorizing 
modem  access; 

(ii)  Name  of  authorized  programmer 
or  manufacturer  representative; 

(iii)  Reason  for  modem  access; 

(iv)  Description  of  work  performed: 
and 

(v)  Date,  time,  and  duration  of  access. 

(2)  (Reserved] 

(f)  Document  storage.  (1)  Documents 
may  be  scanned  or  directly  stored  to  an 
unalterable  storage  medium  under  the 
following  conditions. 

(i)  The  storage  mediiun  shall  contain 
the  exact  duplicate  of  the  origiiud 
document. 

(ii)  All  documents  stored  on  the 
storage  mediiun  shall  be  maintained 
with  a  detailed  index  containing  the 
gaming  operation  department  and  date. 
This  index  shall  be  available  upon 
request  by  the  Commission. 

(iii)  Upon  request  and  adequate  notice 
by  the  Commission,  hardware  (terminal, 
printer,  etc.)  shall  be  made  available  in 
order  to  perform  auditing  procedures. 

(iv)  Controls  shall  exist  to  ensure  the 
accurate  reproduction  of  records  up  to 
and  including  the  printing  of  stored 
documents  used  for  auditing  purposes. 

(v)  The  storage  medium  shall  be 
retained  for  a  minimum  of  five  years. 

(vi)  Original  documents  must  be 
retained  until  the  books  and  records 
have  been  audited  by  an  independent 
certified  public  accountant. 

(2)  (Reserved] 

1842.17    What  are  tfw  mlnlnniin  kitamal 
control  standenle  fOf  compllfnentafy 
eecvicee  oc  Nenis? 

(a)  Each  Tribal  gaming  regulatory 
authority  or  gaming  operation  shall 
establish  and  the  gaming  operation  shall 
comply  with  procedures  for  the 
authorization,  issuance,  and  tracking  of 
complimentary  services  and  items, 
including  cash  and  non-cash  gifts.  Such 
procedures  must  be  approved  by  the 
Tribal  gaming  regulatory  authority  and 
shall  include,  but  shall  not  be  limited 
to,  the  procedmes  by  which  the  gaming 
operation  delegates  to  its  employees  the 
authority  to  approve  the  issuance  of 
complimentary  services  and  items,  and 
the  procedures  by  which  conditions  or 
limits,  if  any,  which  may  apply  to  such 
authority  are  established  and  modified 
(including  limits  based  on  relationships 
between  the  authorizer  and  recipient), 
and  shall  further  include  effective 
provisions  for  audit  purposes. 


(b)  At  least  monthly,  accounting, 
information  technology,  or  audit 
persoimel  that  cannot  grant  or  receive 
complimentary  privileges  shall  prepare 
reports  that  include  the  following 
information: 

(1)  Name  of  customer  who  received 
the  complimentary  service  or  item; 

(2)  Name(s)  of  authorized  issuer  of  the 
complimentary  service  or  item; 

(3)  The  actual  cash  value  of  the 
complimentary  service  or  item; 

(4)  The  type  of  complimentary  service 
or  item  (i.e..  food,  beverage,  etc.);  and 

(5)  Date  the  complimentary  service  or 
item  was  issued. 

(c)  The  report  required  by  paragraph 
(b)  of  this  section  shall  not  be  required 
to  include  complimentary  services  or 
items  below  a  reasonable  amount  to  be 
established  by  the  Tribal  gaming 
regulatory  authority,  or  the  gaming 
operation  as  approved  by  the  Tribal 
gaming  regulatory  authority. 

(d)  Tlie  internal  audit  or  accoimting 
departments  shall  review  the  reports 
required  in  paragraph  (b)  of  this  section 
at  least  monthly.  These  reports  shall  be 
made  available  to  the  Tribe.  Tribal 
gaming  regulatory  authority,  audit 
committee,  other  entity  designated  by 
the  Tribe,  and  the  Commission  upon 
request. 


1842.18    How 

applyfora 
thlepart? 

(a)  Tribal  gaming  regulatory  authority 
approval.  (1)  A  Tribal  gaming  regulatory 
authority  may  approve  a  variance,  for  a 
gaming  operation  if  it  has  detnmined 
that  the  variance  will  achieve  a  level  of 
control  sufficient  to  accomplish  the 
purpose  of  the  standard  it  is  to  replace. 

(2)  For  each  enumerated  standard  for 
which  the  Tribal  gaming  regulatory 
authority  approves  a  variance,  it  shall 
submit  to  the  Commission,  within  thirty 
(30)  days,  a  detailed  report,  which  shall 
include  the  following: 

(i)  A  detailed  description  of  the 
variance; 

(ii)  An  explanation  of  how  the 
variance  achieves  a  level  of  control 
sufficient  to  accomplish  the  purpose  of 
the  standard  it  is  to  replace;  and 

(iii)  Evidence  that  the  Tribal  gaming 
regulatory  authority  has  approved  the 
variance. 

(3)  In  the  event  that  the  Tribal  gaming 
regulatory  authority  or  the  Tribe 
chooses  to  submit  a  variance  request 
diiectly  to  the  Commission,  it  may  do  so 
Mrithout  the  approval  requirement  set 
forth  in  paragraph  (a)(2)(iii)  of  this 
section. 

(b)  Commission  concurrence.  (1) 
Following  receipt  of  the  variance 
approval,  the  Dunmission  shall  have 


sixty  (60)  days  to  aoncur  with  or  object 
to  the  approval  of  the  variance. 

(2)  Any  objection  raised  by  the 
Commission  shall  be  in  the  form  of  a 
written  explanation  based  upon  the 
following  ^teria: 

(i)  There  is  no  valid  explanation  of 
why  the  gaming  operation  should  have 
received  a  variance  approval  from  the 
Tribal  gaming  regulatory  authority  on 
the  enumerated  standard;  or 

(ii)  Hie  variance  as  approved  by  the 
Tribal  gaming  regulatory  authority  does 
not  provide  a  level  of  control  sufficient 
to  accomplish  the  purpose  of  the 
standard  it  is  to  replace. 

(3)  If  the  Commission  fails  to  object  in 
writing  within  sixty  (60)  days  after  the 
date  of  receipt  of  a  complete 
submission,  the  variance  shall  be 
considered  concurred  with  by  the 
Commission. 

(4)  The  60-day  deadline  may  be 
extended,  provided  such  extension  is 
mutually  agreed  upon  by  the  Tribal 
gaming  regjulatory  authority  and  the 
ConunissioiL 

(c)  Curing  Commission  objections.  (1) 
Following  an  objection  by  the 
Commission  to  the  issuance  of  a 
variance,  the  Tribal  gaming  regulatory 
authority  shall  have  the  opportunity  to 
cure  any  objections  noted  by  the 
Commission. 

(2)  A  Tribal  gaming  regulatory 
authority  may  cure  the  objections  raised 
by  the  Commission  by: 

(i)  Rescinding  its  initial  approval  of 
the  variance;  or 

(ii)  Amending  its  initial  approval  and 
re-submitting  it  to  the  Commission. 

(3)  Upon  any  re-submission  of  a 
variance  approval,  the  Commission 
shall  have  thirty  (30)  days  to  concur 
with  or  object  to  the  re-submitted 
variance. 

(4)  If  the  Commission  fails  to  object  in 
writing  within  thirty  (30)  days  after  the 
date  of  receipt  of  the  re-submitted 
variance,  the  re-submitted  variance  shall 
be  considered  concurred  with  by  the 
Commission. 

(d)  Appeals.  (1)  Upon  receipt  of 
objections  to  a  re-submission  of  a 
variance,  the  Tribal  gaming  regulatory 
authority  shall  be  entitled  to  an  appeal 
to  the  full  Commission  in  accordance 
with  the  following  process: 

(i)  Within  thirty  (30)  days  of  receiving 
an  objection  to  a  re-submission,  the 
Tribal  gaining  regulatory  authority  shall 
file  its  notice  of  appeal. 

(ii)  Failure  to  file  an  appeal  within  the 
time  provided  by  this  section  shall 
result  in  a  waiver  of  the  opportunity  for 
an  appeal. 

(iii)  An  appeal  under  this  section 
shall  specify  the  reasons  why  the  Tribal 
gaming  regulatory  authority  believes  the 
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Commission's  objections  should  be 
reviewed,  and  shall  include  supporting 
documentation,  if  any. 

(iv)  Within  thirty  (30)  days  after 
receipt  of  the  appeal,  the  Commission 
shall  render  a  decision  based  upon  the 
criteria  contained  within  paragraph 
(b)(2)  of  this  section  unless  the 
appellant  elects  to  provide  the 
Commission  additional  time,  not  to 
exceed  an  additional  thirty  (30)  days,  to 
render  a  decision. 

(v)  In  the  absence  of  a  decision  within 
the  time  provided,  the  Tribal  gaming 
regulatory  authority's  re-submission 
shall  be  considered  concurred  with  by 
the  Commission  and  become  effective. 

(2)  [Reserved] 

(e)  Effective  date  of  variance.  The 
gaming  operation  shall  comply  with 
standards  that  achieve  a  level  of  control 
sufficient  to  accomplish  the  purpose  of 
the  standard  it  is  to  replace  until  such 
time  as  the  Commission  objects  to  the 
Tribal  gaming  regulatory  authority's 
approval  of  a  variance  as  provided  in 
paragraph  (b)  of  this  section. 

1542.20    What  is  a  Tior  A  gaming 
operation? 

A  Tier  A  gaming  operation  is  one  with 
annual  gross  gaming  revenues  of  more 
than  $1  million  but  not  more  than  $5 
million. 

f  542.21  What  are  the  minimum  intamai 
control  standard*  for  drop  and  count  for 
Her  A  gaming  operations? 

(a)  Computer  applications.  For  any 
computer  applications  utilized, 
alternate  documentation  and/or 
procedures  that  provide  at  least  the 
level  of  control  described  by  the 
standards  in  this  section,  as  approved 
by  the  Tribal  gaming  regulatory 
authority,  will  be  acceptable. 

(b)  TaWe  game  drop  standards.  (1) 
The  setting  out  of  empty  table  game 
drop  boxes  and  the  drop  shall  be  a 
continuous  process. 

(2)  At  the  end  of  each  shift: 

(i)  All  locked  table  game  drop  boxes 
shall  be  removed  from  the  tables  by  a 
person  independent  of  the  pit  shift 
being  dropped; 

(ii)  A  separate  drop  box  shall  be 
placed  on  each  table  opened  at  any  time 
during  each  shift  or  a  gaming  operation 
may  utilize  a  single  drop  box  with 
separate  openings  and  compartments  for 
each  shift;  and 

(iii)  Upon  removal  from  the  tables, 
table  game  drop  boxes  shall  be 
transported  directly  to  the  count  room 
or  other  equivalenUy  secure  area  with 
comparable  controls  and  locked  in  a 
secure  manner  until  the  coimt  takes 
place. 

(3)  If  drop  boxes  are  not  placed  on  all 
tables,  then  the  pit  department  shall 


document  which  tables  were  open 
during  the  shift. 

(4)  The  transporting  of  table  game 
drop  boxes  shall  be  performed  by  a 
minimum  of  two  persons,  at  least  one  of 
whom  is  independent  of  the  pit  shift 
being  dropped.    - 

(5)  All  table  game  drop  boxes  shall  be 
posted  with  a  number  corresponding  to 
a  permanent  number  on  the  gaming 
table  and  marked  to  indicate  game,  table 
number,  and  shift. 

(c)  Soft  count  room  personnel.  (1)  The 
table  game  soft  count  and  the  gaming 
machine  bill  acceptor  count  shall  be 
performed  by  a  minimum  of  two 
employees. 

(2)  Count  room  personnel  shall  not  be 
allowed  to  exit  or  enter  the  count  room 
during  the  coimt  except  for  emergencies 
or  scheduled  breaks.  At  no  time  during 
the  count,  shall  there  be  fewer  than  two 
employees  in  the  count  room  imtil  the 
drop  proceeds  have  been  accepted  into 
oage/vault  accountability. 

(3)  Count  team  members  shall  be 
rotated  on  a  routine  basis  such  that  the 
coimt  team  is  not  consistently  the  same 
two  persons  more  than  four  (4)  days  per 
week.  This  standard  shall  not  apply  to 
gaming  operations  that  utilize  a  count 
team  of  more  than  two  persons. 

(4)  The  count  team  shall  be 
independent  of  transactions  being 
reviewed  and  counted.  The  count  team 
shall  be  independent  of  the  cage/vault 
departments,  however,  a  dealer  or  a  cage 
cashier  may  be  used  if  this  person  is  not 
allowed  to  perform  the  recording 
function.  An  accounting  representative 
may  be  used  if  there  is  an  independent 
audit  of  all  soft  count  documentation. 

(d)  TaWe  game  soft  count  standards. 
(1)  The  table  game  soft  count  shall  be 
performed  in  a  soft  count  room  or  other 
equivalenUy  secure  area  with 
comparable  controls. 

(2)  Access  to  the  count  room  during 
the  count  shall  be  restricted  to  members 
of  the  drop  and  count  teams,  with  the 
exception  of  authorized  observers, 
supervisors  for  resolution  of  problems, 
and  authorized  maintenance  personnel. 

(3)  If  counts  from  various  revenue 
centers  occur  simultaneously  in  the 
coimt  room,  procedures  shall  be  in 
effect  that  prevent  the  commingling  of 
/unds  from  different  revenue  centers. 

(4)  The  table  game  drop  boxes  shall  be 
individually  emptied  and  counted  in 
such  a  manner  to  prevent  the 
commingling  of  funds  between  boxes 
until  the  count  of  the  box  has  been 
recorded. 

(i)  The  count  of  each  box  shall  be 
recorded  in  ink  or  other  permanent  form 
of  recordation. 


(ii)  A  second  count  shall  be  performed 
by  an  employee  on  the  count  team  who 
did  not  perform  the  initial  count. 

(iii)  Corrections  to  information 
originally  recorded  by  the  count  team 
on  soft  count  documentation  shall  be 
made  by  drawing  a  single  line  through 
the  error,  writing  the  correct  figure 
above  the  original  figiue,  and  then 
obtaining  the  initials  of  at  least  two 
count  team  members  who  verified  the 
change,  unless  the  count  team  only  has 
two  (2)  members  in  which  case  the 
initials  of  only  one  (1)  verifying  member 
is  required. 

(5)  If  cash  counters  are  utilized  and 
the  count  room  table  is  used  only  to 
empty  boxes  and  sort/stack  contents,  a 
count  team  member  shall  be  able  to 
observe  the  loading  and  unloading  of  all 
cash  at  the  cash  counter,  including 
rejected  cash. 

(6)  Table  game  drop  boxes,  when 
empty,  shall  be  shown  to  another 
member  of  the  count  team,  or  to  another 
person  who  is  observing  the  count,  or  to 
surveillance. 

(7)  Orders  for  fill/credit  (if  applicable) 
shall  be  matched  to  the  fill/credit  slips. 
Fills  and  credits  shall  be  traced  to  or 
recorded  on  the  count  sheet. 

(8)  Pit  marker  issue  and  payment  slips 
'(if  applicable)  removed  fitjmlhe  table 

game  drop  boxes  shall  either  be: 

(i)  Traced  to  or  recorded  on  the  count 
sheet  by  the  coimt  team;  or 

(ii)  Totaled  by  shift  and  traced  to  the 
totals  documented  by  the  computerized 
system.  Accounting  persoimel  shall 
verify  the  issue/payment  slip  for  each 
table  is  accurate. 

(9)  Foreign  currency  exchange  forms 
(if  applicable)  removed  from  the  table 
game  drop  boxes  shall  be  reviewed  for 
the  proper  daily  exchange  rate  and  the 
conversion  amount  shall  be  recomputed 
by  the  count  team.  Alternatively,  this 
may  be  performed  by  accounting/ 

'  auditing  employees. 

(10)  The  opening/closing  table  and 
marker  inventory  forms  (if  applicable) 
shall  either  be: 

(i)  Examined  and  traced  to  or 
recorded  on  the  count  sheet;  or 

(ii)  If  a  computerized  system  is  used, 
accounting  personnel  can  trace  the 
opening/closing  table  and  marker 
inventory  forms  to  the  count  sheet. 
Discrepancies  shall  be  investigated  with 
the  findings  documented  and 
maintained  for  inspection. 

(11)  The  count  sheet  shall  be 
reconciled  to  the  total  drop  by  a  count 
team  member  who  shall  not  function  as 
the  sole  recorder. 

(12)  All  members  of  the  count  team 
shall  sign  the  count  document  or  a 
summary  report  to  attest  to  their 
participation  in  the  count. 
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(13)  All  drop  proceeds  and  cash 
equivalents  that  were  counted  shall  be 
turned  over  to  the  cage  or  vault  cashier 
(who  shall  be  independent  of  the  count 
team]  or  to  an  authorized  person/ 
employee  independent  of  the  revenue 
generation  and  the  count  process  for 
verification.  Such  person  shaU  certify  by 
signature  as  to  the  accuracy  of  the  drop 
proceeds  delivered  and  received. 

(14)  The  coimt  sheet,  with  all 
supporting  documents,  shall  be 
delivered  to  the  accoimting  department 
by  a  coimt  team  member  or  a  person 
independent  of  the  cashiers  department. 
Alternatively,  it  may  be  adequately 
secured  (e.g.,  locked  container  to  which 
only  accounting  personnel  can  gain 
access)  until  retrieved  by  the  accounting 
department. 

(15)  Access  to  stored,  full  table  game 
drop  boxes  shall  be  restricted  to 
authorized  members  of  the  drop  and 
count  teams. 

(e)  Gaming  machine  bill  acceptor 
drop  standmds.  (1)  A  minimum  of  two 
employees  shall  be  involved  in  the 
removal  of  the  gaming  machine  drop,  at 
least  one  of  whom  is  independent  of  the 
gaming  machine  department. 

(2)  All  bill  accrator  canisters  shall  be 
removed  only  at  the  time  previously 
designated  by  the  gaming  operation  and 
reported  to  the  Tribal  gaming  regulatory 
authority,  except  for  emergency  drops. 

(3)  The  bill  acceptor  canisters  shall  be 
removed  by  a  person  independent  of  the 
gaming  machine  department  then 
transported  directly  to  the  coimt  room 
or  other  equivalendy  secure  area  with 
comparable  controls  and  locked  in  a 
secnire  manner  until  the  count  takes 
place. 

(i)  Security  shall  be  provided  over  the 
bill  acceptor  canisters  removed  from  the 
gaming  machines  and  awaiting  transport 
to  the  count  room. 

(ii)  The  transportiiw  of  bill  acceptor 
canisters  shall  be  perrormed  by  a 
minimum  of  two  persous,  at  least  one  of 
whom  is  independent  of  the  gaming 
machine  department. 

(4)  All  bill  acceptor  canisters  shall  be 
posted  with  a  number  corresponding  to 
a  permanent  number  on  the  gaming 
machine. 

(f)  Gaming  machine  bill  acceptor 
count  standards.  (1)  The  gaming 
machine  bill  acceptor  count  shall  be 
performed  in  a  soft  count  room  or  other 
equivalently  secure  area  with 
comparable  controls. 

(2)  Access  to  the  count  room  during 
the  count  shall  be  restricted  to  members 
of  the  drop  and  count  teams,  with  the 
exception  of  authorized  observers, 
supervisors  for  resolution  of  problems, 
and  authorized  ouintenance  persoimel. 


(3)  If  counts  bom  various  revenue 
centers  occur  simultaneously  in  the 
count  room,  procedures  shall  be  in 
effect  that  prevent  the  commingling  of 
funds  bom  different  revenue  centers. 

(4)  The  bill  acceptor  canisters  shall  be 
individually  emptied  and  counted  in 
such  a  manner  to  prevent  the 
commingling  of  funds  between  canisters 
until  the  count  of  the  canister  has  been 
recorded. 

(i)  The  count  of  each  canistOT  shall  be 
recorded  in  ink  or  other  permanent  form 
of  recordation. 

(ii)  A  second  count  shall  be  performed 
by  an  employee  on  the  coimt  team  who 
did  not  perform  the  initial  count. 

(iii)  Corrections  to  information 
originally  recorded  by  the  count  team 
on  soft  count  documentation  shaU  be 
made  by  drawing  a  single  line  through 
the  error,  writing  the  correct  figure 
above  the  original  figure,  and  then 
obtaining  the  initials  of  at  least  two 
count  team  members  who  verified  the 
change. 

(5)  If  cash  counters  are  utilized  and 
the  coimt  room  table  is  used  only  to 
empty  canisters  and  sort/stack  contents, 
a  count  team  member  shall  be  able  to 
observe  the  loading  and  unloading  of  all 
cash  at  the  cash  counter,  including 
rejected  cash. 

(6)  Canisters,  when  empty,  shall  be 
shown  to  another  membOT  of  the  count 
team,  or  to  another  person  who  is 
observing  the  count,  ta  to  surveillance. 

(7)  The  count  sheet  shall  be 
reconciled  to  the  total  drop  by  a  count 
team  mraiber  who  shall  not  function  as 
the  sole  recorder. 

(8)  All  members  of  the  count  team 
shall  sign  the  count  document  or  a 
summary  report  to  attest  to  their 
participation  in  the  count 

(9)  /dl  drop  proceeds  and  cash 
equivalents  tnat  were  counted  shall  be 
turned  over  to  the  cage  or  vault  cashier 
(who  shall  be  independent  of  the  count 
team)  or  to  an  authorized  person/ 
employee  independent  of  the  revenue 
generation  and  the  count  process  for 
verification.  Such  person  shall  certify  by 
signature  as  to  the  accuracy  of  the  drop 
proceeds  delivered  and  received. 

(10)  The  count  sheet,  with  all 
supporting  documents,  shall  be 
delivered  to  the  accounting  department 
by  a  count  team  member  or  a  person 
independent  of  the  cashiers  department. 
Alternatively,  it  may  be  adequately 
secured  (e.g.,  locked  container  to  which 
only  accounting  personnel  can  gain 
access)  until  retrieved  by  the  accounting 
department. 

(11)  Access  to  stored  bill  acceptor 
canisters,  full  or  empty,  shall  be 
restricted  to: 


(i)  Authorized  members  of  the  drop 
and  count  teams;  and 

(ii)  Authorized  personnel  in  an 
emergency  for  resolution  of  a  problem. 

(12)  All  bill  accrator  canisters  shall  be 
posted  with  a  number  corresponding  to 
a  permanent  number  on  the  gaming 
machine. 

(g)  Gaming  machine  coin  drop 
standards.  (1)  A  minimum  of  two 
employees  shall  be  involved  in  the 
remoA^  of  the  gaming  machine  drop,  at 
least  one  of  whom  is  independent  of  the 
gaming  machine  department. 

(2)  Ah  drop  buckets  shall  be  removed 
only  at  the  time  previously  designated 
by  die  gaming  operation  and  reported  to 
the  Tribal  gaming  regulatory  authority, 
except  for  emergency  drops. 

(3)  Security  shall  be  provided  over  the 
buckets  removed  from  the  gaming 
machine  drop  cabinets  and  awaiting- 
transport  to  the  count  room. 

(4)  As  each  machine  is  opened,  the 
contents  shall  be  tagged  with  its 
respective  machine  number  if  the 
bucket  is  not  i>ermanently  marked  with 
the  machine  numbw.  The  contents  shall 
be  transported  directly  to  the  area 
designated  for  the  counting  of  such  drop 
proceeds.  If  more  than  one  trip  is 
required  to  remove  the  contents  of  the 
machines,  the  filled  carts  of  coins  shall 
be  securely  locked  in  the  room  designed 
for  counting  or  in  another  equivalendy 
secure  area  with  comparable  controls, 
lliere  shall  be  a  locked  covering  on  any 
carts  in  which  the  drop  route  includes 
passage  out  of  doors. 

(i)  Alternatively,  a  smart  bucket 
system  that  electronically  identifies  and 
tracks  the  gaming  machine  number,  and 
facilitates  the  proper  recognition  of 
gaming  revenue,  shall  satisfy  the 
requironents  of  this  paragraph. 

(ii)  [Reserved] 

(5)  Each  drop  bucket  in  use  shall  be: 
(i)  Housed  in  a  locked  compartment 

separate  frt>m  any  other  compartment  of 
the  gaming  machine  and  keyed 
diffnendy  than  other  gaming  machine 
compartments;  and 

(ii)  Identifiable  to  the  gaming  machine 
frt>m  which  it  is  removed.  If  the  gaming 
machine  is  identified  with  a  removable 
tag  that  is  placed  in  the  bucket,  the  tag 
shail  be  placed  on  top  of  the  bucket 
when  it  is  collected. 

(6)  Each  gaming  machine  shaU  have 
drop  buck^  into  which  coins  or  tokens 
that  are  retained  by  the  gaming  machine 
are  collected.  Drop  budiwt  contents  shall 
not  be  used  to  make  change  or  pay 
hand-paid  payouts. 

(7)  The  collection  procedures  may 
include  procedures  ror  dropping  gaming 
machines  that  have  trays  instead  of  drop 
buckets. 
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(h)  Hard  count  room  persoimel.  (1) 
The  weigh/count  shall  be  performed  by 
a  iT'intwi""'  of  two  employees. 

(2)  At  no  time  during  the  weigh/count 
shall  there  be  fewer  than  two  employees 
in  the  count  room  until  the  drop 
proceeds  have  been  accepted  into  cage/ 
vault  accountability. 

(i)  If  the  gaming  machine  count  is 
conducted  with  a  continuous 
mechanical  count  meter  that  is  not  reset 
during  the  count  and  is  verified  in 
writing  by  at  least  two  employees  at  the 
start  and  end  of  each  denomination 
count,  then  one  employee  may  perform 
the  wrap. 

(ii)  [Reserved] 

(3)  Count  team  members  shall  be 
rotated  on  a  routine  basis  such  that  the 
count  team  is  not  consistently  the  same 
two  persons  more  than  four  (4)  days  per 
week,  lliis  standard  shall  not  apply  to 
gaming  operations  that  utilize  a  count 
team  of  more  than  two  persons. 

(4)  llie  count  team  shall  be 
independent  of  transactions  being 
reviewed  and  counted.  The  count  team 
shall  be  independent  of  the  cage/vault 
departments,  unless  they  are  non- 
supervisory  gaming  machine  employees 
and  perform  the  laborer  function  only 
(A  non-supervisory  gaming  machine 
employee  is  defined  as  a  person  below 
the  level  of  gaming  machine  shift 
supervisor).  A  cage  cashier  may  be  used 
if  this  person  is  not  allowed  to  perform 
the  recording  function.  An  accounting 
representative  may  be  used  if  there  is  an 
independent  audit  of  all  count 
documentation. 

(i)  Gaming  machine  coin  count  and 
wrap  standards.  (1)  Coins  shall  include 
tokens. 

(2)  The  gaming  machine  coin  count 
and  wrap  shall  be  performed  in  a  count 
room  or  other  equivalently  secure  area 
with  comparable  controls. 

(i)  Alternatively,  an  on-the-floor  drop 
system  utilizing  a  mobile  scale  shall 
satisfy  the  requirements  of  this 
paragraph,  subject  to  the  following 
conditions: 

(A)  The  gaming  operation  shall  utilize 
and  maintain  an  effective  on-line 
gaming  machine  monitoring  system,  as 
described  in  §  542.13(m)(3): 

(B)  Components  of  the  on-the-floor 
drop  system  shall  include,  but  not  be 
limited  to,  a  weigh  scale,  a  laptop 
computer  throu^  which  weigh/count 
applications  are  operated,  a  security 
camera  available  for  the  mobile  scale 
system,  and  a  VCR  to  be  housed  within 
the  video  compartment  of  the  mobile 
scale.  The  system  may  include  a  mule 
cart  used  for  mobile  weigh  scale  system 
locomotion. 

(C)  The  gaming  operation  must  obtain 
the  security  camera  available  with  the 


system,  and  this  camera  must  be  added 
in  such  a  way  as  to  eliminate  tampering. 

P)  Prior  to  the  drop,  the  drop/count 
team  shall  ensure  the  scale  batteries  are 
charged; 

(E)  Prior  to  the  drop,  a  videotape  shall 
be  inserted  into  the  VCR  used  to  record 
the  drop  in  conjunction  with  the 
security  camera  system  and  the  VCR 
shall  be  activated; 

(F)  The  weigh  scale  test  shall  be 
performed  prior  to  removing  the  unit 
bom  the  hard  count  room  for  the  start 
of  the  weigh/drop/count: 

(G)  Surveillance  shall  be  notified 
when  the  weigh/drop/count  begins  and 
shall  be  capable  of  monitoring  the  entire 
process; 

(H)  An  observer  independent  of  the 
wei^drop/count  teams  (independent 
observer)  shall  remain  by  the  weigh 
scale  at  all  times  and  shall  observe  the 
entire  weigh/drop/count  process; 

(I)  Physical  custody  of  the  key(s) 
needed  to  access  the  laptop  and  video 
compartment  shall  require  the 
involvement  of  two  persons,  one  of 
whom  is  independent  of  the  drop  and 
coimt  team; 

(J)  The  mule  key  (if  applicable),  the 
laptop  and  video  compartment  keys, 
and  the  remote  control  for  the  VCR  shall 
be  maintained  by  a  department 
independent  of  the  gaming  machine 
department.  The  appropriate  personnel 
shall  sign  out  these  keys; 

(K)  A  person  independent  of  the 
wei^i/drop/count  teams  shall  be 
required  to  accompany  these  keys  while 
they  are  checked  out,  and  observe  each 
time  the  laptop  compartment  is  opened; 

(L)  The  laptop  access  panel  shall  not 
be  opened  outside  the  hard  count  room, 
except  in  instances  when  the  laptop 
must  be  rebooted  as  a  result  of  a  crash, 
lock  up,  or  other  situation  requiring 
immediate  corrective  action; 

(M)  User  access  to  the  system  shall  be 
limited  to  those  employees  required  to 
have  fiill  or  limited  access  to  complete 
the  weidi/drop/count;  and 

(N)  Vmen  the  weigh/drop/count  is 
completed,  the  independent  observer 
shall  access  the  laptop  compartment, 
end  the  recording  session,  eject  the 
videotape,  and  deliver  the  videotape  to 
surveillance. 

(ii)  [Reserved] 

(3)  Access  to  the  count  room  during 
the  count  shall  be  restricted  to  members 
of  the  drop  and  count  teams,  with  the 
exception  of  authorized  observers, 
supervisors  for  resolution  of  problems, 
and  authorized  maintenance  personnel. 

(4)  If  counts  bom  various  revenue 
centers  occur  simultaneously  in  the 
count  room,  procedures  shall  be  in 
effect  that  prevent  the  commingling  of 
funds  from  different  revenue  centers. 


(5)  The  following  functions  shall  be 
peif ormed  in  the  counting  of  the  gaming 
machine  drop: 

(i)  Recorder  function,  which  involves 
the  recording  of  the  gaming  machine 
count;  and 

(ii)  Count  team  supervisor  function, 
which  involves  the  control  of  the 
gaming  machine  weigh  and  wrap 
process.  The  supervisor  shall  not 
perform  the  initial  recording  of  the 
weigh/count  unless  a  weigh  scale  with 
a  printer  is  used. 

(6)  The  gaming  machine  drop  shall  be 
counted,  wrapped,  and  reconciled  in 
such  a  manner  to  prevent  the 
commingling  of  gaming  machine  drop 
coin  with  coin  (for  each  denomination) 
from  the  next  gaming  machine  drop 
until  the  count  of  the  gaming  machine 
drop  has  been  recorded.  If  the  coins  are 
not  wrapped  immediately  after  being 
weighed  or  counted,  they  shall  be 
secured  and  not  commingled  with  other 
coins. 

(i)  The  amount  of  the  gaming  machine 
drop  from  each  machine  shall  be 
recorded  in  ink  or  other  permanent  form 
of  recordation  on  a  gaming  machine 
count  document  by  the  recorder  or 
mechanically  printed  by  the  weigh 
scale. 

(ii)  Corrections  to  information 
originally  recorded  by  the  count  team 
on  gaming  machine  count 
documentation  shall  be  made  by 
drawing  a  single  line  through  the  error, 
writing  the  correct  figure  above  the 
original  figure,  and  then  obtaining  the 
initials  of  at  least  two  count  team 
members  who  verified  the  change. 

(A)  If  a  weigh  scale  interface  is  used, 
corrections  to  gaming  machine  count 
data  shall  be  made  using  either  of  the 
following: 

[1)  Drawing  a  single  line  through  the 
error  on  the  gaming  machine  docimient, 
writing  the  correct  figure  above  the 
originaJ  figure,  and  then  obtaining  the 
initials  of  at  least  two  count  team 
employees.  If  this  procedure  is  used,  an  . 
employee  independent  of  the  gaming 
machine  department  and  count  team 
shall  enter  the  correct  figure  into  the 
computer  system  prior  to  the  generation 
of  related  gaming  machine  reports:  or 

(2)  During  the  count  process,  correct 
the  error  in  the  computer  system  and 
enter  the  passwords  of  at  least  two 
count  team  employees.  If  this  procedure 
is  used,  an  exception  report  shall  be 
generated  by  the  computer  system 
identifying  the  gaming  machine 
number,  the  error,  the  correction,  and 
the  count  team  employees  attesting  to 
the  correction. 

(B)  [Reserved] 
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(7)  If  applicable,  the  weight  shall  be 
converted  to  dollar  amounts  prior  to  the 
reconciliation  of  the  weigh  to  the  wrap. 

(8)  If  a  coin  meter  is  used,  a  count 
team  member  shall  convert  the  coin 
count  for  each  denomination  into 
dollars  and  shall  enter  the  results  on  a 
summary  sheet. 

(9)  The  recorder  and  at  least  one  other 
count  team  member  shall  sign  the  weigh 
tape  and  the  gaming  machine  count 
document  attesting  to  the  accuracy  of 
the  weigh/count. 

(10)  All  members  of  the  count  team 
shall  sign  the  count  document  or  a 
summary  report  to  attest  to  their 
participation  in  the  count. 

(11)  All  drop  proceeds  and  cash 
equivalents  that  were  counted  shall  be 
turned  over  to  the  cage  or  vault  cashiOT 
(who  shall  be  independent  of  the  count 
team)  or  to  an  authorized  person/ 
employee  independent  of  the  revenue 
generation  and  the  count  process  for 
verification.  Such  person  shall  certify  by 
signature  as  to  the  accuracy  of  the  drop 
proceeds  delivered  and  received. 

(12)  All  gaining  machine  count  and 
wrap  documentation,  including  any 
applicable  computer  storage  media, 
shall  be  delivered  to  the  accounting 
department  by  a  coimt  team  member  or 
a  person  independent  of  the  cashier's 
department.  Alternatively,  it  may  be 
adequately  secured  [e.g.,  locked 
container  to  which  only  accounting 
personnel  can  gain  access)  until 
retrieved  by  the  accounting  department. 

(13)  If  the  coins  are  transported  off  the 
propwty,  a  second  (alternative)  count 
procedure  shall  be  performed  before  the 
coins  leave  the  property.  Any  variances 
shall  be  docmnented. 

(14)  Variances.  Large  (by 
denomination,  either  $1,000  or  2%  of 
the  drop,  whichever  is  less)  or  unusual 
(e.g.,  zero  for  weigh/count  or  patterned 
for  all  counts)  variances  between  the 
weigh/count  and  wrap  shall  be 
investigated  by  management  personnel 
in4ependent  of  the  gaming  machine 
department,  count  team,  and  the  cage/ 
vault  functions  on  a  timely  basis.  The 
results  of  such  investigation  shall  be 
documented,  maintained  for  inspection, 
and  provided  to  the  Tribal  gaming 
regulatory  authority  upon  request. 

Tj)  Security  of  the  coin  mom  inventory 
during  Hie  gaming  machine  coin  count 
and  wrap.  (1)  If  the  count  room  serves 
as  a  coin  room  and  coin  room  inventory 
is  not  secured  so  as  to  preclude  access 
by  the  count  team,  then  the  following 
standards  shall  apply: 

(i)  At  the  commencement  of  the 
gaming  machine  count  the  following 
requirements  shall  be  met: 

(A)  The  coin  room  inventory  shall  be 
counted  by  at  least  two  employees,  one 


of  whom  is  a  member  of  the  count  team 
and  the  other  is  independent  of  the 
weigh/count  and  wrap  procedures: 

(B)  The  count  in  paragraph  0)(l)(i)(A) 
of  this  section  shall  be  recorded  on  an 
appropriate  inventory  form: 

(ii)  Upon  completion  of  the  %vTap  of 
the  gaming  machine  drop: 

(A)  At  least  two  members  of  the  count 
team  (wrap  team),  independently  hxim 
each  other,  shall  count  the  ending  coin 
room  inventory: 

(B)  The  counts  in  paragraph 
(j)(l)(ii)(A)  of  this  section  shall  be 
recorded  on  a  summary  report(s)  that 
evidences  the  calculation  of  the  final 
wrap  by  subtracting  the  beginning 
inventory  firom  the  sum  of  the  ending 
inventory  and  transfers  in  and  out  of  the 
coin,  room: 

(C)  The  same  count  team  members 
shall  compare  the  calculated  wrap  to  the 
weigh/count,  recording  the  comparison 
and  noting  any  variances  on  the 
sununary  report: 

(D)  A  member  of  the  cage/vault 
department  shall  count  the  ending  coin 
room  inventory  by  denomination  and 
shall  reconcile  it  to  the  beginning 
inventory,  wrap,  transfers,  and  weigh/ 
count:  and 

(E)  At  the  conclusion  of  the 
reconciliation,  at  least  two  coimt/wrap 
team  members  and  the  verifying 
employee  shall  sign  the  sununary 
report(8)  attesting  to  its  accuracy. 

(iii)  The  functions  described  in 
paragraph  (j)(l)(ii)(A)  and  (C)  of  this 
section  may  be  pcffformed  by  only  one 
count  team  member.  That  count  team 
member  must  then  sign  the  summary 
report,  along  with  the  verifying 
employee,  as  required  undn  paragraph 
(j)(l)(u)(E). 

(2)  If  the  coimt  room  is  segregated 
from  the  coin  room,  or  if  the  coin  room 
is  used  as  a  count  room  and  the  coin 
room  inventory  is  secured  to  preclude 
access  by  the  count  team,  all  of  the 
following  requirements  shall  be 
completed,  at  the  conclusion  of  the 
count: 

(i)  At  least  two  members  of  the  count/ 
wrap  team  shall  coimt  the  final  wrapped 
gaming  machine  drop  independently 
frx>m  each  other; 

(ii)  The  counts  shall  be  recorded  on  a 
simunary  report: 

(iii)  The  same  count  team  members 
(or  the  accounting  department)  shall 
compare  the  final  wrap  to  the  weigh/ 
count,  recording  the  comparison,  and 
noting  any  variances  on  the  summary 
report: 

(iv)  A  member  of  the  cage/vault 
department  shall  count  the  wrapped 
gaming  machine  drop  by  denomination 
and  reconcile  it  to  the  weigh/count; 


(v)  At  the  conclusion  of  the 
reconciliation,  at  least  two  count  team 
members  and  the  cage/vault  employee 
shall  sign  the  simunary  report  attesting 
to  its  accuracy:  and 

(vi)  The  wrapped  coins  (exclusive  of 
proper  transfers)  shall  be  transported  to 
the  cage,  vault  or  coin  vault  after  the 
recondliation  of  the  weigh/count  to  the 
wrap. 

(k)  Transfers  during  the  gaming 
machine  coin  count  and  wrap.  (1) 
Transfers  may  be  permitted  during  the 
count  and  wrap  only  if  permitted  under 
the  internal  control  standards  approved 
by  the  Tribal  gaming  regulatory 
authority. 

(2)  Each  transfer  shall  be  recorded  on 
a  separate  multi-part  form  with  a 
preprinted  or  concurrently-printed  form 
number  (tised  solely  for  gaming 
machine  count  transfers)  that  shall  be 
subsequently  reconciled  by  the 
accounting  department  to  ensure  the 
acciiracy  of  the  reconciled  gaming 
machine  drop. 

(3)  Each  transfer  must  be  coimted  and 
signed  for  by  at  least  two  members  of 
the  count  team  and  by  a  person 
independent  of  the  count  team  who  is 
responsiblA  for  authorizing  the  transfer. 

(1)  Gaming  machine  drop  key  control 
standards.  (1)  Gaming  machine  coin 
drop  cabinet  keys,  including  duplicates, 
shall  be  maintained  by  a  department 
independent  of  the  gaming  machine 
department. 

(2)  The  physical  custody  of  the  keys 
needed  to  access  gaming  machine  coin 
drop  cabinets,  including  duplicates, 
shall  require  the  involvement  of  two 
persons,  one  of  whom  is  independent  of 
the  gaming  machine  department. 

(3)  Two  employees  (separate  from  key 
custodian)  shall  be  required  to 
accompany  such  keys  while  checked 
out  and  observe  each  time  gaming 
machine  drop  cabinets  are  accessed. 

(m)  Table  game  drop  box  key  control 
standards.  (1)  Tier  A  gaming  operations 
shall  be  exempt  frt>m  compUance  Mith 
this  paragraph  if  the  Tribal  gaming 
regulatory  authority,  or  the  gaming 
operation  as  approved  by  the  Tribal 
gaming  regulatory  authority,  establishes 
and  the  gaming  o[>eration  complies  with 
procedures  that  maintain  adequate  key 
control  and  restricts  access  to  the  keys. 

(2)  Procedures  shall  be  developed  and 
implemented  to  insure  that 
imauthorized  access  to  empty  table 
game  drop  boxes  shall  not  occur  from 
the  time  the  boxes  leave  the  storage 
racks  until  they  are  placed  on  the  tables. 

(3)  The  involvement  of  at  least  two 
persons  independent  of  the  cage 
department  shall  be  required  to  access 
stored  empty  table  game  drop  boxes. 
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(4)  The  release  keys  shall  be 
separately  keyed  from  the'  contents  keys. 

(5)  At  least  two  count  team  members 
are  required  to  be  present  at  the  time 
coimt  room  and  oUier  count  keys  are 
issued  for  the  count. 

(6)  All  duplicate  keys  shall  be 
maintained  in  a  manner  that  provides 
the  same  degree  of  control  as  is  required 
for  the  original  keys.  Records  shall  be 
maintained  for  each  key  duplicated  that 
indicate  the  number  of  keys  made  and 
destroyed. 

(7)  Logs  shall  be  maintained  by  the 
custodian  of  sensitive  keys  to  document 
authorization  of  personnel  accessing 
keys. 

(n)  Table  game  drop  box  release  keys. 
(1)  Tier  A  gaming  operations  shall  be 
exempt  bom  compliance  with  this 
paragraph  if  the  Tribal  gaming 
regulatory  authority,  or  the  gaming 
operation  as  approved  by  the  Tribal 
gaming  regulatory  authority,  establishes 
and  the  gaming  operation  complies  with 
procedures  that  maintain  adequate  key 
control  and  restricts  access  to  the  keys. 

(2)  The  table  game  drop  box  release 
keys  shall  be  maintained  by  a 
department  independent  of  the  pit 
department. 

(3)  Only  the  per8on(s)  authorized  to 
remove  table  game  drop  boxes  from  the 
tables  shall  be  allowed  access  to  the 
table  game  drop  box  release  keys: 
however,  the  count  team  members  may 
have  access  to  the  release  keys  during 
the  soft  count  in  order  to  reset  the  table 
game  drop  boxes. 

(4)  Persons  authorized  to  remove  the 
table  game  drop  boxes  shall  be 
precluded  from  having  simultaneous 
access  to  the  table  game  drop  box 
contents  keys  and  release  keys. 

(5)  For  Mtuations  requiring  access  to 
a  table  game  drop  box  at  a  time  other 
than  the  scheduled  drop,  the  date,  time, 
and  signature  of  employee  signing  oxxtJ 
in  the  release  key  must  be  documented. 

(o)  Bill  acceptor  canister  release  keys. 
(1)  Tier  A  gaming  operations  shall  be 
exempt  from  compliance  with  this 
paragraph  if  the  Tribal  gaming 
regulatory  authority,  or  the  gaming 
operation  as  approved  by  the  Tribal 
gaming  regulatory  authority,  establishes 
and  the  gaming  operation  complies  with 
procedures  that  maintain  adequate  key 
control  and  restricts  access  to  the  keys. 

(2)  The  bill  acceptor  canister  release 
keys  shall  be  maintained  by  a 
department  independent  of  the  gaming 
machine  department. 

(3)  Only  tne  person(s)  authorized  to 
remove  bill  acceptor  canisters  from  the 
gaming  machines  shall  be  allowed 
access  to  the  release  keys. 

(4)  Persons  authorized  to  remove  the 
biU  acceptor  canisters  shall  be 


precluded  from  having  simultaneous 
access  to  the  bill  acceptor  canister 
contents  keys  and  release  keys. 

(5)  For  situations  requiring  access  to 
a  bill  acceptor  canister  at  a  time  other 
than  the  scheduled  drop,  the  date,  time, 
and  signature  of  employee  signing  out/ 
in  the  release  key  must  be  dociunented. 

(p)  Table  game  drop  box  storage  rack 
keys.  (1)  Tier  A  gaming  operations  shall 
be  exempt  fitim  compliance  with  this 
paragraph  if  the  Tribal  gaming 
regulatory  authority,  or  the  gaming 
operation  as  approved  by  the  Tribal 
gaming  regulatory  authority,  establishes 
and  the  gaming  operation  complies  with 
procedures  that  maintain  adequate  key 
control  and  restricts  access  to  the  keys. 

(2)  Persons  authorized  to  obtain  table 
game  drop  box  storage  rack  keys  shall  be 
precluded  from  having  simiiltaneous 
access  to  table  game  drop  box  contents 
keys,  with  the  exception  of  the  count 

team. 

(q)  Bill  acceptor  canister  storage  rack 
keys.  (1)  Tier  A  gaming  operations  shall 
be  exempt  from  compliance  with  this 
paragraph  if  the  Tribal  gaming 
regulatory  authority,  or  the  gaming 
operation  as  approved  by  the  Tribal 
gaming  regulaitory  authority,  establishes 
and  the  gaming  operation  complies  with 
procedures  that  maintain  adequate  key 
control  and  restricts  access  to  the  keys. 

(2)  Persons  authorized  to  obtain  bill 
acceptor  canister  storage  rack  keys  shall 
be  precluded  bom  having  simultaneous 
access  to  bill  acceptor  canister  contents 
keys,  with  the  exception  of  the  count 
team. 

(r)  Table  game  drop  box  contents 
keys.  (1)  Tier  A  gaming  operations  shall 
be  exempt  from  compliance  with  this 
paragraph  if  the  Tribal  gaming 
regulatory  authority,  or  the  gaming 
operation  as  approved  by  the  Tribal 
gaming  regulatory  authority,  establishes 
and  the  gaming  operation  complies  with 
procedures  that  maintain  adequate  key 
control  and  restricts  access  to  the  keys. 

(2)  TTie  physical  custody  of  the  keys 
needed  for  accessing  stored,  full  table 
game  drop  box  contents  shall  require 
the  involvement  of  persons  bom  at  least 
two  separate  departments,  with  the 
exception  of  the  count  team. 

(3)  Access  to  the  table  game  drop  box 
contents  key  at  other  than  scheduled 
count  times  shall  require  the 
involvement  of  at  least  two  persons 
from  separate  departments,  including 
management.  The  reason  for  access  shall 
be  documented  with  the  signatures  of 
all  participants  and  observers. 

(4)  Only  count  team  members  shall  be 
allowed  access  to  table  game  drop  box 
contents  keys  during  the  count  process. 

(s)  Bill  acceptor  canister  contents 
keys.  (1)  Tier  A  gaming  operations  shall 


be  exempt  bom  compliance  with  this 
paragraph  if  the  Tribal  gaming 
regulatory  authority,  or  the  gaming 
operation  as  approved  by  the  Tribal 
gaming  regulatory  authority,  establishes 
and  the  gaming  operation  complies  with 
procedures  that  maintain  adequate  key 
control  and  restricts  access  to  the  keys. 

(2)  The  physical  custody  of  the  keys 
needed  for  accessing  stored,  full  bill 
acceptor  canister  contents  shall  require 
involvement  of  persons  from  two 
separate  departments,  with  the 
exception  of  the  count  team. 

(3)  Access  to  the  bill  acceptor  canister 
contents  key  at  other  than  scheduled 
count  times  shall  require  the 
involvement  of  at  least  two  persons 
from  separate  departments,  one  of 
whom  must  be  a  supervisor.  The  reason 
for  access  shall  be  documented  with  the 
signatures  of  all  participants  and 
observers. 

(4)  Only  the  count  team  members 
shall  be  allowed  access  to  bill  acceptor 
canister  contents  keys  during  the  coimt 
process. 

(t)  Emergency  drop  procedures. 
Emergency  drop  procedures  shall  be 
developed  by  the  Tribal  gaming 
regulatory  authority,  or  the  gaming 
operation  as  approved  by  the  Tribal 
gaming  regulatory  authority. 

(u)  Equipment  standards  for  gaming 
machine  count. 

(1)  A  weigh  scale  calibration  module 
shall  be  secured  so  as  to  prevent 
unauthorized  access  (e.g.,  preniunbered 
seal,  lock  and  key,  etc.). 

(2)  A  person  independent  of  the  cage, 
vault,  gaming  machine,  and  count  team 
functions  shall  be  required  to  be  present 
whenever  the  calibration  module  is 
accessed.  Such  access  shall  be 
docimiented  and  maintained. 

(3)  If  a  weigh  scale  interface  is  used, 
it  shall  be  adequately  restricted  so  as  to 
prevent  unauthorized  access 
(passwords,  keys,  etc.). 

(4)  If  the  weigh  scale  has  a  zero 
adjustment  mechanism,  it  shall  be 
physically  limited  to  minor  adjustments 
(e.g.,  weight  of  a  bucket)  or  physically 
sitiiatcki  such  that  any  unnecessary 
adjustments  to  it  during  the  weigh 
process  would  be  observed  by  other 
coimt  team  members. 

(5)  The  weigh  scale  and  weigh  scale 
interface  (if  applicable)  shall  be  tested 
by  a  person  or  persons  independent  of 
the  cage,  vault,  and  gaming  machine 
departments  and  count  team  at  least 
quarteriy.  At  least  annually,  this  test 
shall  be  performed  by  internal  audit  in 
accordance  with  the  internal  audit 
standards.  The  result  of  these  tests  shall 
be  documented  and  signed  by  the 
person  or  persons  performing  the  test. 
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(6)  Prior  to  the  gaining  machine  count, 
at  least  two  employees  shall  verify  the 
accuracy  of  the  weigh  scale  with  varying 
weights  or  with  varying  amounts  of 
previously  counted  coin  for  each 
denomination  to  ensure  the  scale  is 
properly  calibrated  (varying  weights/ 
coin  from  drop  to  drop  is  acceptable). 

(7)  If  a  mechanical  coin  cotmter  is 
used  (instead  of  a  weigh  scale),  the 
Tribal  gaming  regulatory  authority,  or 
the  gaming  operation  as  approved  by  the 
Tribal  gaming  regulatory  authority,  shall 
establish  and  the  gaming  operation  shall 
comply,  with  procedures  that  are 
equivalent  to  those  described  in 
paragraphs  (u)(4).  (u)(5).  and  (u)(6)  of 
this  section. 

(8)  If  a  coin  meter  count  machine  is 
used,  the  coimt  team  member  shall 
record  the  machine  number 
denomination  and  number  of  coins  in 
ink  on  a  source  document,  unless  the 
meter  machine  automatically  records 
such  information. 

(i)  A  count  team  member  shall  test  the 
coin  meter  count  machine  prior  to  the 
actual  coimt  to  ascertain  if  the  metering 
device  is  functioning  properly  with  a 
predetermined  number  of  coins  for  each 
denomination. 

(ii)  [Reserved] 

}  S42<22    WiMt  m  tlw  nNniiiMiin  inlBnMn 
control  afndardo  for  InlinMl  audit  for  Tier 
A  gaming  oporatlons? 

(a)  Internal  audit  personnel.  (1)  For 
Tier  A  gaming  operations,  a  separate 
internal  audit  department  must  be 
maintained.  Alternatively,  designating 
personnel  (who  are  independent  with 
respect  to  the  departments/procedures 
being  examined)  to  perform  internal 
audit  work  satisfies  the  requirements  of 
this  paragraph. 

(2)  The  internal  audit  personnel  shall 
report  directly  to  the  Tribe,  Tribal 
gaming  regulatory  authority,  audit 
committee,  or  other  entity  designated  by 
the  Tribe  in  accordance  with  the 
definition  of  internal  audit  in  §  542.2. 

(b)  Audits.  (1)  Internal  audit 
personnel  shall  perform  audits  of  all 
major  gaming  areas  of  the  gaming 
operation.  The  following  shall  be 
reviewed  at  least  annually: 

(i)  Bingo,  including  but  not  limited  to. 
bingo  card  control,  payout  procedures, 
and  cash  reconciliation  process: 

(ii)  Pull  tabs,  including  but  not 
limited  to.  statistical  records,  winner 
verification,  perpetual  inventory,  and 
accountability  of  sales  versus  inventory; 

(iii)  Card  games,  including  but  not 
limited  to,  card  games  operation,  cash 
exchange  procedures,  shill  transactions, 
and  count  procedures; 

(iv)  Keno.  including  but  not  limited 
to.  game  write  and  payout  procedures. 


sensitive  key  location  and  control,  and 
a  review  of  keno  auditing  procedures; 

(v)  Pari-mutual  wagering,  including 
write  and  payout  procedures,  and  pari- 
mutual  auditing  procediues; 

(vi)  Table  games,  including  but  not 
limited  to.  fill  and  credit  procedures,  pit 
credit  play  procedures,  rim  credit 
procedures,  soft  drop/count  procedures 
and  the  subsequent  transfer  of  funds, 
unannounced  testing  of  count  room 
currency  counters  and/or  currency 
interface,  location  and  control  over 
sensitive  keys,  the  tracing  of  source 
documents  to  simmiarized 
docimientation  and  accounting  records, 
and  reconciliation  to  restricted  copies; 

(vii)  Gaming  machines,  including  but 
not  limited  to,  jackpot  payout  and 
gaming  machine  fill  procedures,  gaming 
machine  drop/count  and  bill  acceptor 
drop/count  and  subsequent  transfer  of 
funds,  unannounced  testing  of  weigh 
scale  and  weigh  scale  interface, 
unannoimced  testing  of  count  room 
cxirrency  counters  and/or  currency 
interface,  gaming  machine  drop  cabinet 
access,  tracing  of  source  documents  to 
summarized  documentation  and 
accoimting  records,  reconciliation  to 
restricted  copies,  location  and  control 
over  sensitive  keys,  compliance  with 
EPROM  duplication  procedures,  and 
compliance  with  MICS  procedures  for 
gaming  machines  that  accept  currency 
or  coin(s)  and  issue  cash-out  tickets  or 
gaming  machines  that  do  not  accept 
currency  or  coin(s)  and  do  not  return 
currency  or  coin(s); 

(viii)  Cage  and  credit  procedures 
including  all  cage,  credit,  and  collection 
procedures,  and  the  reconciliation  of 
trial  balances  to  physical  instruments  on 
a  sample  basis.  Cage  accountability  shall 
be  reconciled  to  the  general  ledger; 

(ix)  Information  technology  functions, 
including  review  for  compliance  with 
information  technology  standards: 

(x)  Complimentary  service  or  item, 
including  but  not  limited  to,  procedures 
whereby  complimentary  service  items 
are  issued,  authorized,  and  redeemed: 
and 

(xi)  Any  other  internal  audits  as 
required  by  the  Tribe.  Tribal  gaming 
regulatory  authority,  audit  committee, 
or  other  entity  designated  by  the  Tribe. 

(2)  In  addition  to  the  observation  and 
examinations  performed  under 
paragraph  (b)(1)  of  this  section,  follow- 
up  observations  and  exiuninations  shall 
be  performed  to  verify  that  corrective 
action  has  been  taken  regarding  all 
instances  of  noncompliance  cited  by 
internal  audit,  the  independent 
accountant,  and/or  the  Commission. 
The  verification  shall  be  performed 
within  six  (6)  months  following  the  date 
of  notification. 


(3)  Whenever  possible,  internal  audit 
observations  shall  be  performed  on  an 
unannounced  basis  (i.e.,  without  the 
employees  being  forewarned  that  their 
activities  will  be  observed). 
Additionally,  if  the  independent 
accountant  also  performs  the  internal 
audit  function,  the  accoimtant  shall 
perform  separate  observations  of  the 
table  games/gaming  machine  drops  and 
coimts  to  satisfy  the  internal  audit 
observation  requirements  and 
independent  accountant  tests  of  controls 
as  required  by  the  American  Institute  of 
Certified  Public  Accountants  guide. 

(c)  Documentation.  (1)  Documentation 
(e.g.,  checklists,  programs,  reports,  etc.) 
shall  be  prepared  to  evidence  all 
internal  audit  work  performed  as  it 
relates  to  the  requirements  in  this 
section,  including  all  instances  of 
noncompliance. 

(2)  The  internal  audit  department 
shall  operate  with  audit  programs, 
which,  at  a  minimum,  address  the 
MICS.  Additionally,  the  department 
shall  properly  document  the  work 
performed,  the  conclusions  reached, 
and  the  resolution  of  all  exceptions. 
Institute  of  Internal  Auditors  standards 
are  recommended  but  not  required. 

(d)  Reports.  (1)  Reports  dociunenting 
audits  performed  shall  be  maintained 
and  made  available  to  the  Commission 
upon  request. 

(2)  Such  audit  reports  shall  include 

the  following  information: 
(i)  Audit  objectives; 
(ii)  Audit  procedures  and  scope: 
(ill)  Findings  and  conclusions: 
(iv)  Recommendations,  if  applicable: 

and 
(v)  Management's  response. 

(e)  Material  exceptions.  All  material 
exceptions  resulting  frtim  internal  audit 
work  shall  be  investigated  and  resolved 
with  the  results  of  such  being 
documented  gnd  retained  for  five  years. 

(f)  Role  of  management.  (1)  Internal 
audit  findings  shall  be  reported  to 
management. 

(2)  Management  shall  be  required  to 
respond  to  internal  audit  findings 
stating  corrective  measures  to  be  taken 
to  avoid  recurrence  of  the  audit 
exception. 

(3)  Such  management  responses  shall 
be  included  in  the  internal  audit  report 
that  will  be  delivered  to  management, 
the  Tribe.  Tribal  gaming  regulatory 
authority,  audit  committee,  or  other 
entity  designated  by  the  Tribe. 

1542.23    What  are  itM  minimum  inlamal 
control  standards  for  survoiHanco  for  Tlor  A 


(a)  Tier  A  gaming  operations  must,  at 
a  minimum,  maintain  and  operate  an 
unstaffed  surveillance  system  in  a 
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secured  location  whereby  the  areas 
imder  surveillance  are  continually 
recorded. 

(b)  The  entrance  to  the  secured 
location  shall  be  located  so  that  it  is  not 
readily  accessible  by  either  gaming 
operation  employees  who  work 
primarily  on  the  casino  floor,  or  the 
general  public. 

(c)  Access  to  the  secured  location 
shall  be  limited  to  surveillance 
personnel,  designated  employees,  and 
other  persons  authorized  in  accordance 
with  the  surveillance  department 

Eolicy.  Such  policy  shall  be  approved 
y  the  Tribal  gaming  regulatory 
authority. 

(d)  The  surveiUance  system  shall 
include  date  and  time  generators  that 
possess  the  capability  to  display  the 
date  and  time  of  recorded  events  on 
video  and/or  digital  recordings.  The 
displayed  date  and  time  shall  not 
significantly  obstruct  the  recorded  view. 

(e)  The  surveillance  department  shall 
strive  to  ensure  staff  is  trained  in  the  use 
of  the  equipment,  knowledge  of  the 
games,  and  house  rules. 

(f)  Each  camera  required  by  the 
standards  in  this  section  shall  be 
installed  in  a  maimer  that  will  prevent 
it  from  being  readily  obstructed, 
tampered  with,  or  disabled  by 
customers  or  employees. 

(g)  Each  camera  required  by  the 
standards  in  this  section  shall  possess 
the  capability  of  having  its  picture 
recorded.  The  surveillance  system  shall 
include  sufficient  numbers  of  recorders 
to  simultaneously  record  multiple 
gaming  and  count  room  activities,  and 
record  the  views  of  all  dedicated 
cameras  and  motion  activated  dedicated 
cameras. 

(h)  Reasonable  effort  shall  be  made  to 
repair  each  malfunction  of  surveillance 
system  equipment  required  by  the 
standards  in  this  section  witl^  seventy- 
two  (72)  hours  after  the  malfunction  is 
discovered.  The  Tribal  gaming 
regidatory  authority  shall  be  notified  of 
any  camera(s)  that  has  malfunctioned 
for  more  than  twenty-four  (24)  hours. 

(1)  In  the  event  of^a  dedicated  camera 
malfunction,  the  gaming  operation  and/ 
or  the  surveillance  department  shall, 
upon  identification  of  the  malfunction, 
provide  alternative  camera  coverage  or 
other  security  measures,  such  as 
additional  supervisory  or  security 
personnel,  to  protect  the  subject 
activity. 

(2)  [Reserved] 

(i)  Bingo.  The  surveillance  system 
shall  record  the  bingo  ball  drawing 
device,  the  game  board,  and  the 
activities  of  the  employees  responsible 
for  drawing,  calling,  and  entering  the 
balls  drawn  or  numbers  selected. 


(j)  Card  games.  The  surveillance 
system  shdl  record  the  general  activities 
in  each  card  room  and  be  capable  of 
identifying  the  employees  performing 
the  different  functions. 

(k)  Keno.  The  surveillance  system 
shall  record  the  keno  ball-drawing 
device,  the  general  activities  in  each 
keno  game  area,  and  be  capable  of 
identifying  the  employees  performing 
the  different  functions. 

(1)  Table  games.  (1)  Operations  with 
four  (4)  or  more  table  games.  Except  as 
otherwise  provided  in  paragraphs  (1)(3), 
(1)(4),  and  (1)(5)  of  this  section,  the 
surveillance  system  of  gaining 
operations  operating  four  (4)  or  more 
table  games  shall  provide  at  a  minimum 
one  (1)  pan-tilt-zoom  camoa  per  two  (2) 
tables  and  surveillance  must  be  capable 
of  taping: 

(i)  With  sufficient  clarity  to  identify 
customers  and  dealers:  and 

(ii)  With  sufficient  coverage  and 
clarity  to  simultaneously  view  the  table 
bank  and  determine  the  configuration  of 
wagers,  card  values,  and  game  outcome. 

(iii)  One  (1)  dedicated  camera  per 
table  and  one  (1)  pan-tilt-zoom  camera 
per  four  (4)  tables  may  be  an  acceptable 
alternative  procedure  to  satisfy  the 
requirements  of  this  paragraph. 

(2)  Operations  with  three  (3)  or  fewer 
table  games.  The  surveillance  system  of 
gaming  operations  operating  three  (3)  or 
fewer  table  games  shall: 

(i)  Comply  with  the  requirements  of 
paragraph  (1)(1)  of  this  section:  or 

(ii)  Have  one  (1)  overhead  camera  at 
each  table. 

(3)  Craps.  All  craps  tables  shall  have 
two  (2)  dedicated  cross  view  cameras 
covering  both  ends  of  the  table.' 

(4)  Roulette.  All  roulette  areas  shall 
have  one  (1)  overhead  dedicated  camera 
covering  the  roulette  wheel  and  shall 
also  have  one  (1)  dedicated  camera 
covering  the  play  of  the  table. 

(5)  Big  wheel.  All  big  wheel  games 
shall  have  one  (1)  dedicated  camera 
viewing  the  wheel. 

(m)  Progressive  table  games.  (1) 
Progressive  table  games  with  a 
progressive  jackpot  of  $25,000  or  more 
shall  be  recorded  by  dedicated  cameras 
that  provide  coverage  of: 

(i)  The  table  surface,  sufficient  that 
the  card  values  and  card  suits  can  be 
clearly  identified: 

(ii)  An  overall  view  of  the  entire  table 
with  sufficient  clarity  to  identify 
customers  and  dealer:  and 

(iii)  A  view  of  the  progressive  meter 
jackpot  amount.  If  several  tables  are 
linked  to  the  same  progressive  jackpot 
meter,  only  one  meter  need  be  recorded. 

(2)  [Reserved] 

(n)  Gaming  machines.  (1)  Except  as 
otherwise  provided  in  paragraphs  (n)(2) 


and  (n)(3)  of  this  section,  gaming 
machines  offering  a  payout  of  more  than 
$250,000  shall  be  recorded  by  a 
dedicated  camera(s)  to  provide  coverage 
of: 
(i)  All  customers  and  employees  at  the 

gaming  machine;  and 

(ii)  "nie  face  of  the  gaming  machine, 
with  sufficient  clarity  to  identify  the 
payout  line(s)  of  the  gaming  machine. 

(2)  In-house  progressive  machine.  In- 
house  progressive  gaining  madiines 
offering  a  base  payout  amount  (jackpot 
reset  amount)  of  more  than  $100,000 
shall  be  recorded  by  a  dedicated 
camera(s)  to  provide  coverage  of: 

(i)  All  customers  and  employees  at  the 
gaining  machine;  and 

(ii)  The  face  of  the  gaming  machine, 
with  sufficient  clarity  to  identify  the 
payout  line(s)  of  the  gaming  machine. 

(3)  Wide-area  progressive  machine. 
Wide-area  progressive  gaining  machines 
offering  a  base  payout  amount  of  more 
than  $1.5  million  and  monitored  by  an 
independent  vendor  utilizing  an  on-line 
progressive  computer  system  shall  be 
recorded  by  a  dedicated  camera(s)  to 
provide  coverage  of: 

(i)  All  customers  and  employees  at  the 
gaming  machine;  and 

(ii)  The  face  of  the  gaming  machine, 
with  sufficient  clarity  to  identify  the 
payout  line(s)  of  the  gaming  machine. 

(4)  Notwithstanding  paragraph  (n)(l) 
of  this  section,  if  the  gaming  machine  is 
a  multi-game  machine,  the  Tribal 
gaming  regulatory  authority,  or  the 
gaming  operation  subject  to  the 
approval  of  the  Tribal  gaming  regulatory 
authority,  may  develop  and  implement 
alternative  procedures  to  verify  payouts. 

(o)  Currency  and  coin.  The 
surveillance  system  shall  record  a 
general  overview  of  all  areas  wher«f 
currency  or  coin  may  be  stored  or 
counted. 

(p)  Video  recording  and/ or  diptal 

record  retention.  (1)  All  video 
recordings  and/or  digital  records  of 
coverage  provided  by  the  dedicated 
cameras  or  motion-activated  dedicated 
cameras  required  by  the  standards  in 
this  section  shall  be  retained  for  a 
mini""""  of  seven  (7)  days. 

(2)  Recordings  involving  suspected  or 
confirmed  gaming  crimes,  unlawful 
activity,  or  detentions  by  sec\irity 
personnel,  must  be  retained  for  a 
minimum  of  thirty  (30)  days. 

(3)  Duly  authenticated  copies  of  video 
recordings  and/or  digital  records  shall 
be  provided  to  the  Commission  upon 
request. 

(q)  Video  library  log.  A  video  library 
log,  or  comparable  alternative  procedure 
approved  by  the  Tribal  gaming 
regulatory  authority,  shall  be 
maintained  to  demonstrate  compliance 
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with  the  storage,  identification,  and 
retention  standards  required  in  this 
section. 

(r)  Malfunction  and  repair  log.  (1) 
Surveillance  personnel  shall  maintain  a 
log  or  alternative  procedure  approved 
by  the  Tribal  gaming  regulatory 
authority  that  dociunents  each 
malfunction  and  repair  of  the 
surveillance  system  as  defined  in  this 
section. 

(2)  The  log  shall  state  the  time,  date, 
and  nature  of  each  malfunction,  the 
efforts  expended  to  repair  the 
malfunction,  and  the  date  of  each  effort, 
the  reasons  for  any  delays  in  repairing 
the  malfunction,  the  date  the 
malfunction  is  repaired,  and  where 
applicable,  any  alternative  security 
measures  that  were  taken. 

I542J0   WlMllsaTlerBsMiing 


A  Tier  B  gaming  opmation  is  one  with 
gross  gaming  revenues  of  more  than  $5 
million  but  not  more  than  $15  million. 


fM2J1    Whalara 

OWWlUI  SlMMli 

Tier  B  QenwiQ 


mv  iranimuiii  wneriMi 
Df  drapand  count  tor 


(a)  Computer  applications.  For  any 
computn  applications  utilized, 
alternate  documentation  and/or 

1>rocedures  that  provide  at  least  the 
evel  of  control  described  by  the 
standards  in  this  section,  as  approved 
by  the  Tribal  gaming  regidatory 
authority,  will  be  acceptable. 

(b)  TtMe  game  drop  standards.  (1) 
The  setting  out  of  empty  table  game 
drop  boxes  and  the  drop  shall  be  a 
continuous  process. 

(2)  At  the  end  of  each  shift: 

(i)  All  locked  table  game  drop  boxes 
shall  be  removed  from  the  tables  by  a 
person  independent  of  the  pit  shift 
being  dropped; 

(ii)  A  separate  drop  box  shall  be 
placed  on  each  table  opened  at  any  time 
during  each  shift  or  a  gaming  operation 
may  utilize  a  single  drop  box  with 
separate  openings  and  compartments  for 
e«K:h  shift;  and 

(iii)  Upon  removal  from  the  tables, 
table  game  drop  boxes  shall  be 
transp<»ted  directly  to  the  count  room 
or  other  equivalently  secure  area  with 
comparable  controls  and  locked  in  a 
secure  manner  until  the  count  takes 
place. 

(3)  If  drop  boxes  are  not  placed  on  all 
tables,  then  the  pit  department  shall 
document  which  tables  were  open 
during  the  shift. 

(4)  The  transporting  of  table  game 
drop  boxes  shall  be  performed  by  a 
minimum  of  two  persons,  at  least  one  of 
whom  is  independent  of  the  pit  shift 
being  dropped. 


(5)  All  table  game  drop  boxes  shall  be 
posted  with  a  number  corresponding  to 
a  permanent  number  on  the  gaming 
table  and  marked  to  indicate  game,  table 
number,  and  shift. 

(6)  Surveillance  shall  be  notified 
when  the  drop  is  to  begin  so  that 
surveillance  may  monitor  the  activities. 

(c)  Soft  count  room  personnel.  (1)  The 
table  game  soft  count  and  the  gaming 
machine  bill  acceptor  count  shall  be 
performed  by  a  minimum  of  two 
employees. 

(i)  The  count  shall  be  viewed  live,  or 
on  video  recording  and/or  digital 
record,  within  seven  (7)  days  by  an 
employee  independent  of  the  coimt. 

(ii)  [Reserved] 

(2)  Cotmt  room  personnel  shaU  not  be 
allowed  to  exit  or  enter  the  count  room 
during  the  count  except  for  emergencies 
or  scheduled  breaks.  At  no  time  during 
the  count,  shall  there  be  fewer  than  two 
employees  in  the  coimt  room  until  the 
drop  proceeds  have  been  accepted  into 
cage/vault  accoimtability.  Siirveillance 
shall  be  notified  whenever  count  room 
personnel  exit  or  enter  the  count  room 
during  the  count. 

(3)  Count  team  members  shall  be 
rotated  on  a  routine  basis  such  that  the 
count  team  is  not  consistently  the  same 
two  persons  more  than  four  (4)  davs  per 
week.  This  standard  shall  not  apply  to 
gaming  operations  that  utilize  a  count 
team  of  more  than  two  persons. 

(4)  The  count  team  shall  be 
independent  of  transactions  being 
reviewed  and  counted.  The  count  team 
shall  be  independent  of  the  cage/vault 
departments,  howevw,  a  dealn  or  a  cage 
cashier  may  be  used  if  this  person  is  not 
allowed  to  perform  the  recording 
function.  An  accounting  representative 
may  be  used  if  there  is  an  independent 
audit  of  all  soft  count  documentation. 

(d)  Table  game  soft  count  standards. 
(1)  The  table  game  soft  count  shall  be 
performed  in  a  soft  count  room  or  other 
equivalently  secure  area  with 
comparable  controls. 

(2)  Access  to  the  count  room  during 
the  count  shall  be  restricted  to  members 
of  the  drop  and  coimt  teams,  with  the 
exception  of  authorized  observen, 
supervison  for  resolution  of  problems, 
and  audiorized  maintenance  personnel. 

(3)  If  counts  from  various  revenue 
oenten  occur  simultaneously  in  the 
count  room,  procedures  shall  be  in 
effect  that  prevent  the  commingling  of 
funds  frt>m  different  revenue  centen. 

(4)  The  table  game  drop  boxes  shall  be 
individually  emptied  and  counted  in 
such  a  manner  to  prevent  the 
commingling  of  funds  between  boxes 
until  the  count  of  the  box  has  been 
recorded. 


(i)  The  count  of  each  box  shall  be 
recorded  in  ink  or  other  permanent  form 
of  recordation. 

(ii)  A  second  count  shall  be  [>erformed 
by  an  employee  on  the  count  team  who 
did  not  perform  the  initial  coimt. 

(iii)  Corrections  to  information 
originally  recorded  by  the  count  team 
on  soft  count  documentation  shall  be 
made  by  drawing  a  single  line  through 
the  error,  writing  the  correct  figure 
above  the  original  figure,  and  then 
obtaining  the  initials  of  at  least  two 
count  team  members  who  verified  the 
change,  unless  the  count  team  only  has 
two  (2)  members  in  which  case  the 
initials  of  only  one  (1)  verifying  count 
team  member  is  required. 

(5)  If  currency  counters  are  utilized 
and  the  count  room  table  is  used  only 
to  empty  boxes  and  sort/stack  contents, 
a  count  team  member  shall  be  able  to 
observe  the  loading  and  unloading  of  all 
currency  at  the  ciurency  counts, 
including  rejected  currency. 

(6)  Table  game  drop  boxes,  when 
empW,  shall  be  shown  to  another 
member  of  the  count  team,  or  to  another 
person  who  is  observing  the  count,  or  to 
surveillance,  provided  the  count  is 
monitored  in  its  ratirety  by  a  person 
ind^>endent  of  the  count. 

(7)  Orders  for  fill/credit  (if  q>plicable) 
shall  be  matched  to  the  fill/credit  slips. 
Fills  and  credits  shall  be  traced  to  or 
recorded  on  the  coimt  sheet. 

(8)  Pit  marker  issue  and  payment  slips 
(if  ^>plicable)  removed  from  the  table 
game  drop  booces  shall  either  be: 

(i)  Traced  to  or  recorded  on  the  count 
sheet  by  the  coimt  team;  or 

(ii)  Totaled  by  shift  and  traced  to  the 
totals  documented  by  the  computerized 
system.  Accounting  personnel  shall 
verify  the  issue/payment  slip  for  each 
table  is  accurate. 

(9)  Foreign  currency  exchange  forms 
(if  applicable)  removed  from  the  table 
game  drop  boxes  shall  be  reviewed  for 
the  proper  daily  exchange  rate  and  the 
conversion  amount  shall  be  recomputed 
by  the  count  team.  Alternatively,  this 
may  be  performed  by  accountii^ 
auditing  employees. 

(10)  "Hie  opening/closing  table  and 
marker  inventory  rorms  (if  applicable) 
shall  eithw  be: 

(i)  Examined  and  traced  to  or 
recorded  on  the  count  sheet;  or 

(ii)  If  a  computerized  system  is  used, 
accounting  peraonnel  can  trace  the 
opening/closing  table  and  markm 
inventory  forms  to  the  count  sheet.    - 
Discrepancies  shall  be  investigated  with 
the  findings  documented  and 
maintained  for  inspection. 

(11)  The  count  sheet  shall  be 
reconciled  to  the  total  drop  by  a  count 
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team  member  who  shall  not  function  as 
the  sole  recorder. 

(12)  All  members  of  the  count  team 
shall  sign  the  count  document  or  a 
summary  report  to  attest  to  their 
participation  in  the  count. 

(13)  All  drop  proceeds  and  cash 
equivalents  that  were  counted  shall  be 
turned  over  to  the  cage  or  vault  cashier 
(who  shall  be  independent  of  the  count 
team)  or  to  an  authorized  person/ 
employee  independent  of  the  revenue 
generation  and  the  count  process  for 
verification.  Such  person  shall  certify  by 
signature  as  to  the  accuracy  of  the  drop 
proceeds  delivered  and  received. 

(14)  The  count  sheet,  with  all 
supporting  documents,  shall  be 
delivered  to  the  accounting  department 
by  a  count  team  member  or  a  person 
independent  of  the  cashiers  department. 
Alternatively,  it  may  be  adequately 
secured  (e.g.,  locked  container  to  which 
only  accounting  personnel  can  gain 
access)  until  retrieved  by  the  accounting 
department. 

(15)  Access  to  stored,  full  table  game 
drop  boxes  shall  be  restricted  to 
authorized  members  of  the  drop  and 
count  teams. 

(e)  Gaming  machine  bill  acceptor 
drop  standards.  (1)  A  minimum  of  two 
employees  shall  be  involved  in  the 
removal  of  the  gaming  machine  drop,  at 
least  one  of  who  is  independent  of  the 
gaming  machine  department. 

(2)  All  bill  acceptor  canisters  shall  be 
removed  only  at  the  time  previously 
designated  by  the  gaming  operation  and 
reported  to  the  Tribal  gaming  regulatory 
authority,  except  for  emergency  drops. 

(3)  Surveillance  shall  be  notified 
when  the  drop  is  to  begin  so  that 
surveillance  may  monitor  the  activities. 

(4)  The  bill  acceptor  canisters  shall  be 
removed  by  a  person  independent  of  the 
gaming  machine  department  then 
transported  directly  to  the  count  room 
or  other  equivalently  secure  area  virith 
comparable  controls  and  locked  in  a 
secure  manner  until  the  count  takes 
place. 

(i)  Security  shall  be  provided  over  the 
bill  acceptor  canisters  removed  from  the 
gaming  machines  and  awaiting  transport 
to  the  count  room. 

(ii)  The  transporting  of  bill  acceptor 
canisters  shall  be  performed  by  a 
Tfiinimum  of  two  persons,  at  least  one  of 
who  is  independent  of  the  gaming 
machine  department. 

(5)  All  bill  acceptor  canisters  shall  be 
posted  with  a  number  corresponding  to 
a  permanent  number  on  the  gaming 
machine. 

(f)  Gaming  machine  bill  acceptor 
count  standards.  (1)  The  gaming 
machine  bill  acceptor  count  shall  be 
performed  in  a  soft  count  room  or  other 


equivalently  secure  area  with 
comparable  controls. 

(2)  Access  to  the  count  room  during 
the  count  shall  be  restricted  to  members 
of  the  drop  and  count  teams,  with  the 
exception  of  authorized  observers, 
supervisors  for  resolution  of  problems, 
and  authorized  maintenance  personnel. 

(3)  If  counts  frtJm  various  revenue 
centers  occur  simultaneously  in  the 
coimt  room,  procedures  shall  be  in 
effect  diat  prevent  the  commingling  of 
funds  from  different  revenue  centers. 

(4)  The  bill  acceptor  canisters  shall  be 
individually  emptied  and  counted  in 
such  a  manner  to  prevent  the 
commingling  of  funds  between  canisters 
until  the  count  of  the  canister  has  been 
recorded. 

(i)  The  count  of  each  canister  shall  be 
recorded  in  ink  or  other  permanent  form 
of  recordation. 

(ii)  A  second  count  shall  be  performed 
by  an  employee  on  the  count  team  who 
did  not  perform  the  initial  count. 

(iii)  Corrections  to  information 
originally  recorded  by  the  count  team 
on  soft  count  documentation  shall  be 
made  by  drawing  a  single  line  through 
the  error,  writing  the  correct  figure 
above  the  original  figure,  and  then 
obtaining  the  initials  of  at  least  two 
count  team  member&who  verified  the 
change. 

(5)  If  currency  counters  are  utilized 
and  the  count  room  table  is  used  only 
to  empty  canisters  and  sort/stack 
contents,  a  count  team  member  shall  be 
able  to  observe  the  loading  and 
unloading  of  all  currency  at  the 
currency  counter,  including  rejected 
currency. 

(6)  Canisters,  when  empty,  shall  be 
shown  to  another  member  of  the  count 
team,  to  another  person  who  is 
observing  the  count,  or  to  surveillance, 
provided  that  the  count  is  monitored  in 
its  entirety  by  a  person  independent  of 
the  count. 

(7)  The  count  sheet  shall  be 
reconciled  to  the  total  drop  by  a  count 
team  member  who  shall  not  function  as 
the  sole  recorder. 

(8)  All  members  of  the  count  team 
shall  sign  the  count  document  or  a 
summary  report  to  attest  to  their 
participation  in  the  count. 

(9)  Ml  drop  proceeds  and  cash 
equivalents  that  were  counted  shall  be 
turned  over  to  the  cage  or  vault  cashier 
(who  shall  be  independent  of  the  count 
team)  or  to  an  authorized  person/ 
employee  independent  of  the  revenue 
generation  and  the  count  process  for 
verification.  Such  person  shall  certify  by 
si^ature  as  to  the  accuracy  of  the  drop 
proceeds  delivered  and  received. 

(10)  The  count  sheet,  with  all 
supporting  documents,  shall  be 


delivered  to  the  accounting  department 
by  a  count  team  member  or  a  person 
independent  of  the  cashiers  department. 
Alternatively,  it  may  be  adequately 
secured  (e.g.,  locked  container  to  which 
only  accounting  personnel  can  gain 
access)  until  retrieved  by  the  accounting 
department. 

(11)  Access  to  stored  bill  acceptor 
canisters,  full  or  empty,  shall  be 
restricted  to: 

(i)  Authorized  members  of  the  drop 
and  count  teams;  and 

(ii)  Authorized  personnel  in  an 
emei^ency  for  the  resolution  of  a 
problem. 

(12)  All  bill  acceptor  canisters  shall  be 
posted  with  a  number  corresponding  to 
a  permanent  number  on  the  gaming 
machine. 

(g)  Gaming  machine  coin  drop 
standards.  (1)  A  minimum  of  two 
employees  shall  be  involved  in  the 
removal  of  the  gaming  machine  drop,  at 
least  one  of  who  is  independent  of  the 
gaming  machine  department. 

(2)  All  drop  buckets  shall  be  removed 
only  at  the  time  previously  designated 
by  die  gaming  operation  and  reported  to  * 
the  Tribal  gaming  regulatory  authority, 
except  for  emergency  drops. 

(3)  Surveillance  shall  be  notified 
when  the  drop  is  to  begin  in  order  that 
surveillance  may  monitor  the  activities. 

(4)  Security  shall  be  provided  over  the 
buckets  removed  &t>m  the  gaming 
machine  drop  cabinets  and  awaiting 
transport  to  the  count  room. 

(5)  As  each  machine  is  opened,  the 
contents  shall  be  tagged  with  its 
respective  machine  number  if  the 
bucket  is  not  permanenUy  marked  with 
the  machine  number.  The  contents  shall 
be  transported  directly  to  the  area 
designated  for  the  counting  of  such  drop 
proceeds.  If  more  than  one  trip  is 
required  to  remove  the  contents  of  the 
machines,  the  filled  carts  of  coins  shall 
be  securely  locked  in  the  room  designed 
for  counting  or  in  another  equivalently 
secure  area  with  comparable  controls. 
There  shall  be  a  locked  covering  on  any 
carts  in  which  the  drop  route  includes 
passage  out  of  doors. 

(i)  Alternatively,  a  smart  bucket 
system  that  electronically  identifies  and 
tracks  the  gaming  machine  number,  and 
facilitates  the  proper  recognition  of 
gaming  revenue,  shall  satisfy  the 
requirements  of  this  paragraph. 

(ii)  [Reserved] 

(6)  Each  drop  bucket  in  use  shall  be: 
(i)  Housed  in  a  locked  compartment 

separate  from  any  other  compartment  of 
the  gaming  machine  and  keyed 
differently  than  other  gaming  machine 
compartments;  and 

(ii)  Identifiable  to  the  gaming  machine 
from  which  it  is  removed.  If  the  gaming 
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machine  is  identified  with  a  removable 
tag  that  is  placed  in  the  bucket,  the  tag 
shall  be  placed  on  top  of  the  bucket 
when  it  is  collected. 

(7)  Each  gaming  machine  shall  have 
drop  buckets  into  which  coins  or  tokens 
that  are  retained  by  the  gaming  machine 
are  collected.  Drop  bucket  contents  shall 
not  be  used  to  make  change  or  pay 
hand-paid  payouts. 

(8)  The  collection  procedures  may 
include  procedures  for  dropping  gaming 
machines  that  have  trays  instead  of  drop 
buckets. 

(h)  Hard  count  room  personnel.  (1) 
The  weigh/count  shall  be  performed  by 
a  minimum  of  two  employees. 

(i)  The  count  shall  be  viewed  either 
live,  or  on  video  recording  and/or 
digital  record  within  seven  (7)  days  by 
an  employee  independent  of  the  count. 

(ii)  [Reserved] 

(2)  At  no  time  during  the  weigh/count 
shall  there  be  fewer  than  two  employees 
in  the  coimt  room  until  the  drop 
proceeds  have  been  accepted  into  cage/ 
vault  accoimtability.  Surveillance  shall 
be  notified  whenever  coimt  room 
personnel  exit  or  enter  the  count  room 
durina  the  coimt.   - 

(i)  lithe  gaming  machine  count  is 
conducted  with  a  continuous 
mechanical  coimt  meter  that  is  not  reset 
during  the  count  and  is  verified  in 
writing  by  at  least  two  employees  at  the 
start  and  end  of  each  denomination 
count,  then  one  employee  may  perform 
the  wrap. 

(ii)  [Reserved] 

(3)  Count  team  members  shall  be 
rotated  on  a  routine  basis  such  that  the 
count  team  is  not  consistently  the  same 
two  persons  more  than  four  (4)  days  per 
week.  This  standard  shall  not  apply  to 
gaming  operations  that  utilize  a  count 
team  of  more  than  two  persons. 

(4)  The  count  team  shall  be 
independent  of  transactions  being 
reviewed  and  counted.  The  count  team 
shall  be  indei^ndent  of  the  cage/vault 
departments,  unless  they  are  non- 
supervisory  gaming  madiine  employees 
and  perform  the  laborer  function  only 
(A  non-supervisory  gaming  machine 
employee  is  defined  as  a  person  below 
the  level  of  gaming  machine  shift 
supervisor).  A  cage  cashier  may  be  used 
if  this  person  is  not  allowed  to  perform 
the  recording  function.  An  accounting 
representative  may  be  used  if  there  is  an 
independent  audit  of  all  count 
documentation. 

(i)  Gaming  machine  coin  count  cmd 
wrap  standards.  (1)  Coins  shall  include 
tokens. 

(2)  The  gaming  machine  coin  count 
and  wrap  shall  be  performed  in  a  count 
room  or  other  equivalenUy  secure  area 
with  comparable  controls. 


(i)  Alternatively,  an  on-the-floor  drop 
system  utilizing  a  mobile  scale  shall 
satisfy  the  requirements  of  this 
paragraph,  subject  to  the  following 
conditions: 

(A)  The  gaming  operation  shall  utilize 
and  maintain  an  effective  on-line 
gaming  machine  monitoring  system,  as 
described  in  §  542.13(m)(3): 

(B)  Components  of  the  on-the-floor 
drop  system  shall  include,  but  not  be 
limited  to,  a  weigh  scale,  a  laptop 
computer  through  which  weigh/count 
applications  are  operated,  a  security 
camera  available  for  the  mobile  scale 
system,  and  a  VCR  to  be  housed  within 
the  video  compartment  of  the  mobile 
scale.  The  system  may  include  a  mule 
cart  used  for  mobile  weigh  scale  system 
locomotion. 

(C)  The  gaming  operation  must  obtain 
the  security  camera  available  with  the 
system,  and  this  camera  must  be  added 
in  such  a  way  as  to  eliminate  tampering. 

(D)  Prior  to  the  drop,  the  drop/count 
team  shall  ensure  the  scale  batteries  are 
chaived; 

(EjPrior  to  the  drop,  a  videotape  shall 
be  inserted  into  the  VCR  used  to  record 
the  drop  in  conjunction  with  the 
security  camera  system  and  the  VCR 
shall  be  activated; 

(F)  The  weigh  scale  test  shall  be 
performed  prior  to  removing  the  unit 
from  the  hard  count  room  for  the  start 
of  the  weigh/drop/count; 

(G)  Surveillance  shall  be  notified 
when  the  weigh/drop/count  begins  and 
shall  be  capable  of  monitoring  the  entire 
process; 

(H)  An  observer  independent  of  the 
weigh/drop/count  teams  (independent 
observer)  shall  remain  by  the  weigh 
scale  at  all  times  and  shall  observe  the 
entire  weigh/drop/count  process; 

(I)  Physical  custody  of  the  key(s) 
needed  to  access  the  laptop  and  video 
compartment  shall  require  the 
involvement  of  two  persons,  one  of 
whom  is  independent  of  the  drop  and 
count  team; 

(J)  The  mule  key  (if  applicable),  the 
laptop  and  video  compartment  keys, 
and  the  remote  control  for  the  VCR  shall 
be  maintained  by  a  department 
independent  of  the  gaming  machine 
department.  The  appropriate  personnel 
shall  sign  out  these  keys; 

(K)  A  person  independent  of  the 
weigh/drop/count  teams  shall  be 
required  to  accompany  these  keys  while 
they  are  checked  out,  and  observe  each 
time  the  laptop  compartment  is  opened; 

(L)  The  laptop  access  panel  shall  not 
be  opened  outside  the  hard  count  room, 
except  in  instances  when  the  laptop 
must  be  rebooted  as  a  result  of  a  crash, 
lock  up.  or  other  situation  requiring 
immediate  corrective  action: 


(M)  User  access  to  the  system  shall  be 
limited  to  those  employees  required  to 
have  full  or  limited  access  to  complete 
the  weisJi/drop/count;  and 

(N)  When  the  weigh/drop/count  is 
completed,  the  independent  observer 
shall  access  the  laptop  compartment, 
end  the  recording  session,  eject  the 
videotape,  and  deliver  the  videotape  to 
surveillance. 

(ii)  [Reserved] 

(3)  Access  to  the  count  room  during 
the  count  shall  be  restricted  to  members 
of  the  drop  and  count  teams,  with  the 
exception  of  authorized  observers, 
supervisors  for  resolution  of  problems, 
and  authorized  maintenance  personnel. 

(4)  If  counts  from  various  revenue 
centers  occur  simultaneously  in  the 
count  room,  procedures  shall  be  in 
effiect  that  prevent  the  commingling  of 
funds  from  different  revenue  centers. 

(5)  The  following  functions  shall  be 
performed  in  the  counting  of  the  gaming 
machine  drop: 

(i)  Recorder  function,  which  involves 
the  recording  of  the  gaming  machine 
count;  and 

(ii)  Count  team  supervisor  function, 
which  involves  the  control  of  the 
gaming  machine  weigh  and  wrap 
process.  The  supervisor  shall  not 
perform  the  initial  recording  of  the 
weigh/count  unless  a  weigh  scale  with 
a  printer  is  used. 

(6)  The  gaming  machine  drop  shall  be 
counted,  wrapped,  and  reconciled  in 
such  a  manner  to  prevent  the 
commingling  of  gaming  machine  drop 
coin  with  coin  (for  each  denomination) 
&t>m  the  next  gaming  machine  drop 
until  the  count  of  the  gaming  machine 
drop  has  been  recorded.  If  the  coins  are 
not  wrapped  immediately  after  being 
weighed  or  counted,  they  shall  be 
secured  and  not  commingled  with  other 
coin. 

(i)  The  amount  of  the  gaming  machine 
drop  from  each  machine  shall  be 
recorded  in  ink  or  other  permanent  form 
of  recordation  on  a  gaming  machine 
count  document  by  the  recorder  or 
mechanically  printed  by  the  weigh 
scale. 

(ii)  Corrections  to  information 
originally  recorded  by  the  count  team 
on  gaming  machine  count 
documentation  shall  be  made  by 
drawing  a  single  line  through  the  error, 
writing  the  correct  figure  above  the 
original  figure,  and  then  obtaining  the 
initials  of  at  least  two  count  team 
members  who  verified  the  change- 

(A)  If  a  weigh  scale  interface  is  used, 
corrections  to  gaming  machine  count 
data  shall  be  made  using  either  of  the 
following: 

(1)  Drawing  a  single  line  through  the 
error  on  the  gaming  machine  document, 
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writing  the  correct  figure  above  the 
originsd  figure,  and  then  obtaining  the 
initials  of  at  least  two  count  team 
employees.  If  this  procedure  is  used,  an 
employee  independent  of  the  gaming 
machine  department  and  count  team 
shall  enter  die  correct  figure  into  the 
computer  system  prior  to  the  generation 
of  related  gaming  machine  reports;  or 

(2)  During  the  count  process,  correct 
the  error  in  the  computer  system  and 
enter  the  passwords  of  at  least  two 
count  team  employees.  If  this  procedure 
is  used,  an  exception  report  shall  be 
generated  by  the  computer  system 
identifying  the  gaming  machine 
number,  the  error,  the  correction,  and 
the  count  team  employees  attesting  to 
the  correction. 

(B)  [Reserved] 

(7)  If  applicable,  the  weight  shall  be 
converted  to  dollar  amounts  before  the 
reconciliation  of  the  weigh  to  the  wrap. 

(8)  If  a  coin  meter  is  used,  a  count 
team  member  shall  convert  the  coin 
count  for  each  denomination  into 
dollars  and  shall  enter  the  results  on  a 
summary  sheet. 

(9)  The  recorder  and  at  least  one  other 
count  team  member  shall  sign  the  weigh 
tape  and  the  gaming  machine  coimt 
document  attesting  to  the  accuracy  of 
the  weigh/count. 

(10)  All  members  of  the  count  team 
shall  sign  the  count  document  or  a 
summary  report  to  attest  to  their 
participation  in  the  count. 

(11)  All  drop  proceeds  and  cash 
equivalents  that  were  counted  shall  be 
turned  over  to  the  cage  or  vault  cashier 
(who  shall  be  independent  of  the  count 
team)  or  to  an  authorized  person/ 
employee  independent  of  the  revenue 
generation  and  the  count  process  for 
verification.  Such  person  shall  certify  by 
signature  as  to  the  accuracy  of  the  drop 
proceeds  deUvered  and  received. 

(12)  All  gaming  machine  count  and 
wrap  documentation,  including  any 
applicable  computer  storage  media, 
shall  be  delivered  to  the  accounting 
department  by  a  count  team  member  or 
a  person  independent  of  the  cashier's 
department.  Alternatively,  it  may  be 
adequately  secured  (e.g.,  locked 
container  to  which  only  accounting 
personnel  can  gain  access)  until 
retrieved  by  the  accounting  department. 

(13)  If  the  coins  are  transported  off  the 
property,  a  second  (alternative)  count 
procedure  shall  be  performed  before  the 
coins  leave  the  property.  Any  variances 
shall  be  documented. 

(14)  Variances.  Large  (by 
denomination,  either  $1,000  or  2%  of 
the  drop,  whichever  is  less)  or  unusual 
(e.g..  zero  for  weigh/count  or  patterned 
for  all  coimts)  variances  between  the 
weigh/count  and  wrap  shall  be 


investigated  by  management  personnel 
independent  of  the  gaming  machine 
department,  count  team,  and  the  cage/ 
vault  functions  on  a  timely  basis.  The 
results  of  such  investigation  shall  be 
documented,  maintained  for  inspection, 
and  provided  to  the  Tribal  gaming 
regulatory  authority  upon  request. 

Tj)  Security  of  the  coin  room  inventory 
during  the  gaming  machine  coin  count 
and  wrap.  (1)  If  the  count  room  serves 
as  a  coin  room  and  coin  room  inventory 
is  not  secured  so  as  to  preclude  access 
by  the  count  team,  then  the  following 
standards  shall  apply: 

(i)  At  the  commencement  of  the 
gaming  machine  count  the  following 
requirements  shall  be  met: 

(A)  The  coin  room  inventory  shall  be 
counted  by  at  least  two  employees,  one 
of  whom  is  a  member  of  the  count  team 
and  the  other  is  independent  of  the 
weigh/count  and  wrap  procedures; 

(B)  The  count  in  paragraph  (j)(l)(i)(A) 
of  this  section  shall  be  recorded  on  an 
appropriate  inventory  form; 

Ui)  Upon  completion  of  the  wrap  of 
the  gaming  machine  drop: 

(A)  At  leaist  two  members  of  the  count 
team  (wrap  team),  independently  from 
each  other,  shall  count  the  ending  coin 
room  inventory; 

(B)  The  counts  in  paragraph 
(j)(l)(ii)(A)  of  this  section  shall  be 
recorded  on  a  summary  report(s)  that 
evidences  the  calculation  of  the  final 
wrap  by  subtracting  the  beginning 
inventory  from  the  sum  of  the  ending 
inventory  and  transfers  in  and  out  of  the 
coin  room; 

(C)  The  same  count  team  members 
shall  compare  the  calculated  wrap  to  the 
weigh/count,  recording  the  comparison 
and  noting  any  variances  on  the 
summary  report; 

(D)  A  member  of  the  cage/vault 
department  shall  count  the  ending  coin 
room  inventory  by  denomination  and 
shall  reconcile  it  to  the  beginning 
inventory,  wrap,  transfers  and  weigh/ 
count;  and 

(E)  At  the  conclusion  of  the 
reconciliation,  at  least  two  count/wrap 
team  members  and  the  verifying 
employee  shall  sign  the  summary 
report(s)  attesting  to  its  accuracy. 

(iii)  The  functions  described  in 
paragraph  (j)(l)(ii)(A)  and  (C)  of  this 
section  may  be  performed  by  only  one 
count  team  member.  That  count  team 
member  must  then  sign  the  summary 
report,  along  with  the  verifying 
employee,  as  required  under  paragraph 

(j)(l)(ii)(E). 

(2)  If  the  count  room  is  segregated 
from  the  coin  room,  or  if  the  coin  room 
is  used  as  a  count  room  and  the  coin 
room  inventory  is  secured  to  preclude 
access  by  the  count  team,  all  of  the 


following  requirements  shall  be 
completed,  at  the  conclusion  of  the 
count: 

(i)  At  least  two  members  of  the  count/ 
wrap  team  shall  count  the  final  wrapped 
gaming  machine  drop  indei>endently 
from  each  other; 

(ii)  The  coimts  shall  be  recorded  on  a 
summaiy  report; 

(iii)  The  same  count  team  members 
(or  the  accounting  department)  shall 
compare  the  final  wrap  to  the  weigh/ 
count,  recording  the  comparison,  and 
noting  any  variances  on  the  summary 
report; 

(iv)  A  member  of  the  cage/vault 
department  shall  count  the  wrapped 
gaming  machine  drop  by  denomination 
and  reconcile  it  to  the  weigh/count; 

(v)  At  the  conclusion  of  the 
reconciliation,  at  least  two  count  team 
members  and  the  cage/vault  employee 
shall  sign  the  summary  report  attesting 
to  its  accuracy;  and 

(vi)  The  wrapped  coins  (exclusive  of 
proper  transfers)  shall  be  transported  to 
the  cage,  vault  or  coin  vault  after  the 
reconciliation  of  the  weigh/count  to  the 
wrap. 

(k)  Transfers  during  the  gaming 
machine  coin  count  and  wrap.  (1) 
Transfers  may  be  permitted  during  the 
count  and  wrap  only  if  permitted  under 
the  internal  control  standards  approved  . 
by  the  Tribal  gaming  regulatory 
authority. 

(2)  Each  transfer  shall  be  recorded  on 
a  separate  multi-part  form  with  a 
preprinted  or  concurrently-printed  form 
number  (used  solely  for  gaming 
machine  count  transfers)  that  shall  be 
subsequently  reconciled  by  the 
accounting  department  to  ensure  the 
accuracy  of  the  reconciled  gaining 
machine  drop. 

(3)  Each  transfer  must  be  counted  and 
signed  for  by  at  least  two  members  of 
the  count  team  and  by  a  person 
independent  of  the  count  team  who  is 
responsible  for  authorizing  the  transfer. 

(f)  Gaming  machine  drop  key  control 
standards.  (1)  Gaming  machine  coin 
drop  cabinet  keys,  including  duplicates, 
shall  be  maintained  by  a  department 
independent  of  the  gaming  machine 
department. 

(2)  The  physical  custody  of  the  keys 
needed  to  access  gaming  machine  coin 
drop  cabinets,  including  duplicates, 
shall  require  the  involvement  of  two 
persons,  one  of  whom  is  independent  of 
the  gaming  machine  department. 

(3)  Two  employees  (separate  from  key 
custodian)  shall  be  required  to 
accompany  such  keys  while  checked 
out  and  observe  each  time  gaming 
machine  drop  cabinets  are  accessed, 
unless  surveillance  is  notified  each  time 
keys  are  checked  out  and  sun'eillance 
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observes  the  person  throughout  the 
period  the  keys  are  checked  out. 

(m)  Table  game  drop  box  key  control 
standards.  (1)  Procedures  shall  be 
developed  and  implemented  to  insure 
that  unauthorized  access  to  empty  table 
game  drop  boxes  shall  not  occur  from 
the  time  the  boxes  leave  the  storage 
racks  until  they  are  placed  on  the  tables. 

(2)  The  involvement  of  at  least  two 
persons  independent  of  the  cage 
department  shall  be  required  to  access 
stored  empty  table  game  drop  boxes. 

(3)  The  release  keys  shall  be 
separately  keyed  frt>m  the  contents  keys. 

(4)  At  least  two  count  team  members 
are  required  to  be  present  at  the  time 
coimt  room  and  other  count  keys  are 
issued  for  the  coimt. 

(5)  All  duplicate  keys  shall  be 
maintained  in  a  manner  that  provides 
the  same  degree  of  control  as  is  required 
for  the  original  keys.  Records  shall  be 
maintained  for  each  key  duplicated  that 
indicate  the  niunber  of  keys  made  and 
destroyed. 

(6)  Logs  shall  be  maintained  by  the 
custodian  of  sensitive  keys  to  document 
authorization  of  personnel  accessing 
keys. 

(n)  Table  game  drop  box  release  keys. 
(1)  The  table  game  drop  box  release  keys 
shall  be  maintained  by  a  department 
Jndependent  of  the  pit  department. 

(2)  Only  the  person(s)  authorized  to 
remove  table  game  drop  boxes  &t)m  the 
tables  shall  be  allowed  access  to  the 
table  game  drop  box  release  keys; 
however,  the  count  team  members  may 
have  access  to  the  release  keys  during 
the  soft  count  in  order  to  reset  the  table 
game  drop  boxes. 

(3)  Persons  authorized  to  remove  the 
table  game  drop  boxes  shall  be 
precluded  from  having  simultaneous 
access  to  the  table  game  drop  box 
contents  keys  and  release  keys. 

(4)  For  situations  requiring  access  to 
a  table  game  drop  box  at  a  time  other 
than  the  scheduled  drop,  the  date,  time, 
and  signature  of  employee  signing  out/ 
in  the  release  key  must  be  documented. 

(o)  BUI  acceptor  canister  release  keys. 
(1)  The  bill  acceptor  canister  release 
keys  shall  be  maintained  by  a 
department  independent  of  the  gaming 
machine  department. 

(2)  Only  tue  person(s)  authorized  to 
remove  bill  acceptor  canisters  from  the 
gaming  machines  shall  be  allowed 
access  to  the  release  keys. 

(3)  Persons  authorized  to  remove  the 
bill  acceptor  canisters  shall  be 
precluded  from  having  simultaneous 
access  to  the  bill  acceptor  canister 
contents  keys  and  release  keys. 

(4)  For  situations  requiring  access  to 
a  bill  acceptor  canister  at  a  time  other 
than  the  scheduled  drop,  the  date,  time. 


and  signatiue  of  employee  signing  out/ 
in  the  release  key  must  be  documented. 

(p)  Table  game  drop  box  storage  rack 
keys.  Persons  authorized  to  obtain  table 
game  drop  box  storage  rack  keys  shall  be 
precluded  from  having  simultaneous 
access  to  table  game  drop  box  contents 
keys  with  the  exception  of  the  coimt 
team. 

(q)  Bill  acceptor  canister  storage  rack 
keys.  Persons  authorized  to  obtain  bill 
acceptor  canister  storage  rack  keys  shall 
be  precluded  from  having  simultaneous 
access  to  bill  acceptor  canister  contents 
keys  with  the  exception  of  the  counjt, 
team. 

(r)  Table  game  drop  box  contents 
keys.  (1)  The  physical  custody  of  the 
keys  needed  for  accessing  stored,  full 
table  game  drop  box  contents  shall 
require  the  involvement  of  persons  frtim 
at  least  two  separate  departments,  with 
the  exception  of  the  count  team. 

(2)  Access  to  the  table  game  drop  box 
contents  key  at  other  than  scheduled 
count  times  shall  require  the 
involvement  of  at  least  two  persons 
from  separate  departments,  including 
management.  The  reason  for  access  shall 
be  documented  with  the  signatures  of 
all  participants  and  observers. 

(3)  Only  count  team  members  shall  be 
allowed  access  to  table  game  drop  box 
contents  keys  during  the  count  process. 

(s)  BUI  acceptor  canister  contents 
keys.  (1)  The  physical  custody  of  the 
keys  needed  for  accessing  stored,  full 
bill  acceptor  canister  contents  shall 
require  involvement  of  persons  from 
two  separate  departments,  with  the 
exception  of  the  count  team. 

(2)  Access  to  the  bill  acceptor  canister 
contents  key  at  other  than  scheduled 
count  times  shall  require  the 
involvement  of  at  least  two  persons 
from  separate  departments,  one  of 
whom  must  be  a  supervisor.  The  reason 
for  access  shall  be  documented  with  the 
signatures  of  all  participants  and 
observers. 

(3)  Only  the  count  team  members 
shall  be  allowed  access  to  bill  acceptor 
canister  contents  keys  diuing  the  count 
process. 

(t)  Emergency  drop  procedures. 
Emergency  drop  procedures  shall  be 
developed  by  the  Tribal  gaming 
regulatory  authority,  or  the  gaming 
operation  as  approved  by  the  Tribal 
gaming  regulatory  authority. 

(u)  Equipment  standards  for  gaming 
machine  count.  (1)  A  weigh  scale 
calibration  module  shall  be  secured  so 
as  to  prevent  unauthorized  access  (e.g., 
prenumbered  seal,  lock  and  key,  etc.). 

(2)  A  person  independent  of  the  cage, 
vault,  gaming  machine,  and  count  team 
functions  shall  be  required  to  be  present 
whenever  the  calibration  module  is 


accessed.  Such  access  shall  be 
dociunented  and  maintained. 

(3)  If  a  weigh  scale  interface  is  used, 
it  shall  be  adequately  restricted  so  as  to 
prevent  unauthorized  access 
(passwords,  keys,  etc.). 

(4)  If  the  weigh  scale  has  a  zero 
adjustment  mechanism,  it  shall  be 
physically  limited  to  minor  adjustments 
(e.g.,  weight  of  a  bucket)  or  physically 
situated  such  that  any  lumecessary 
adjustments  to  it  during  the  weigh 
process  would  be  observed  by  other 
count  team  members. 

(5)  The  weigh  scale  and  weigh  scale 
interface  (if  applicable)  shall  be  tested 
by  a  person  or  persons  independent  of 
the  cage,  vault,  and  gaming  machine 
departments  and  count  team  at  least 
quarterly.  At  least  annually,  this  test 
shall  be  performed  byintOTnal  audit  in 
accordance  with  the  internal  audit 
standards.  The  result  of  these  tests  shall 
be  documented  and  signed  by  the 
person  or  persons  performing  the  test. 

(6)  Prior  to  the  gaming  machine  count, 
at  least  two  employees  shall  verify  the 
acciuacy  of  the  weigh  scale  with  varying 
weights  or  with  varying  amoimts  of 
previously  counted  coin  for  each 
denomination  to  ensure  the  scale  is 
properly  calibrated  (varying  weights/ 
coin  frtim  drop  to  drop  is  acceptable). 

(7)  If  a  inechanical  coin  coimt er  is 
used  (instead  of  a  weigh  scale),  the 
Tribal  gaming  regulatory  authority,  or 
the  gaming  operation  as  approved  by  the 
Tribal  gaming  regulatory  authority,  shall 
establish  and  the  gaming  operation  shall 
comply  with  procedures  that  are 
equivtdent  to  those  described  in 
paragraphs  (u)(4),  (u)(5),  and  (u)(6)  of 
this  section. 

(8)  If  a  coin  meter  count  machine  is 
used,  the  count  team  member  shall 
record  the  machine  number 
denomination  and  number  of  coins  in 
ink  on  a  source  document,  unless  the 
meter  machine  automatically  records 
such  information. 

(i)  A  count  team  member  shall  test  the 
coin  meter  count  machine  before  the 
actual  count  to  ascertain  if  the  metering 
device  is  functioning  properly  with  a 
predetermined  number  of  coins  for  each 
denomination. 

(ii)  [Reserved] 

f  542^    What  are  the  minimum  Intamal 
control  standards  for  internal  audit  for  Tier 
B  geminQ  operations? 

(a)  Internal  audit  personnel.  (1)  For 
Tier  B  gaming  operations,  a  separate 
internal  audit  department  must  be 
maintained.  Alternatively,  designating 
personnel  (who  are  independent  with 
respect  to  the  departments/procedures 
being  examined)  to  perform  internal 
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audit  work  satisfies  the  requirements  of 
this  paragraph. 

(2)  The  internal  audit  personnel  shall 
report  directly  to  the  Tribe,  Tribal 
gaming  regulatory  authority,  audit 
committee,  or  other  entity  designated  by 
the  Tribe  in  accordance  with  the 
definition  of  internal  audit  in  §  542.2. 

(b)  Audits.  (1)  Internal  audit 
personnel  shiill  perform  audits  of  all 
major  gaming  areas  of  the  gaming 
operation.  The  following  shall  be 
reviewed  at  least  annually: 

(i)  Bingo,  including  but  not  limited  to, 
bingo  card  control,  payout  procedures, 
and  cash  reconciliation  process: 

(ii)  Pull  tabs,  including  but  not 
limited  to,  statistical  records,  winner 
verification,  perpetual  inventory,  and 
accountability  of  sales  versus  inventory; 

(iii)  Card  games,  including  but  not 
limited  to,  card  games  operation,  cash 
exchange  procedures,  shill  transactions, 
and  count  procedures; 

(iv)  Keno,  including  but  not  limited 
to,  game  write  and  payout  procedures, 
sensitive  key  location  and  control,  and 
a  review  of  keno  auditing  procedures; 

(v)  Pari-mutual  wagering,  including 
write  and  payout  procedures,  and  pari- 
mutual  auditing  procedure's; 

(vi)  Table  games,  including  but  not 
limited  to,  fill  and  credit  procedures,  pit 
credit  play  procedures,  rim  credit 
procedures,  soft  drop/count  procedures 
and  the  subsequent  transfer  of  funds, 
unannounced  testing  of  count  room 
currency  counters  and/or  currency 
interface,  location  and  control  over 
sensitive  keys,  the  tracing  of  source 
documents  to  summarized 
documentation  and  accounting  records, 
and  reconciliation  to  restricted  copies; 

(vii)  Gaming  machines,  including  but 
not  limited  to,  jackpot  payout  and 
gaming  machine  fill  procedures,  gaming 
machine  drop/count  smd  bill  acceptor 
drop/count  and  subsequent  transfer  of 
funds,  unannounced  testing  of  weigh 
scale  and  weigh  scale  interface, 
imannounced  testing  of  count  room 
currency  counters  and/or  currency 
interface,  gaming  machine  drop  cabinet 
access,  tracing  of  source  documents  to 
summarized  documentation  and 
accounting  records,  reconciliation  to 
restricted  copies,  location  and  control 
over  sensitive  keys,  compliance  with 
EPROM  duplication  procedures,  and 
compliance  with  MICS  procedures  for 
gaming  machines  that  accept  currency 
or  coin(s)  and  issue  cash-out  tickets  or 
gaming  machines  that  do  not  accept 
currency  or  coin(s)  and  do  not  return 
currency  or  coin(s); 

(viii)  Cage  and  credit  procedures 
includ^g  all  cage,  credit,  and  collection 
procedures,  and  the  reconciliation  of 
trial  balances  to  physical  instruments  on 


a  sample  basis.  Cage  accountability  shall 
be  reconciled  to  the  general  ledger, 

(ix)  Information  technology  functions, 
including  review  for  compliance  with 
information  technology  standards; 

(x)  Complimentary  service  or  item, 
including  but  not  limited  to,  procedures 
whereby  complimentary  service  items 
are  issued,  authorized,  and  redeemed; 
and 

(xi)  Any  other  internal  audits  as 
requfred  by  the  Tribe,  Tribal  gaming 
regulatory  authority,  audit  committee, 
or  other  entity  designated  by  the  Tribe. 

(2)  In  addition  to  the  observation  and 
examinations  performed  under 
paragraph  (b)(1)  of  this  section,  follow- 
up  observations  and  examinations  shall 
be  performed  to  verify  that  corrective 
action  has  been  taken  regarding  all 
instances  of  noncompliance  cited  by 
internal  audit,  the  independent 
accountant,  and/or  the  Commission. 
The  verification  shall  be  performed 
vrithin  six  (6)  months  following  the  date 
of  notification. 

(3)  Whenever  possible,  internal  audit 
observations  shajl  be  performed  on  an 
unannounced  basis  (i.e.,  without  the 
employees  being  forewarned  that  their 
activities  will  be  observed). 
Additionally,  if  the  independent 
accoimtant  also  performs  the  internal 
audit  function,  the  accoimtant  shall 
perform  separate  observations  of  the 
table  games/gaming  machine  drops  and 
counts  to  satisfy  the  internal  audit 
observation  requirements  and 
independent  accountant  tests  of  controls 
as  required  by  the  American  Institute  of 
Certified  Public  Accountants  guide. 

(c)  Documentation.  (1)  Documentation 
(e.g.,  checklists,  programs,  reports,  etc.) 
shall  be  prepared  to  evidence  all 
internal  audit  work  performed  as  it 
relates  to  the  requirements  in  this 
section,  including  all  instances  of 
noncompliance. 

(2)  The  internal  audit  department 
shall  operate  with  audit  programs, 
which,  at  a  TniniTniim,  address  the 
MICS.  Additionally,  the  department 
shall  properly  document  the  work 
performed,  the  conclusions  reached, 
and  the  resolution  of  all  exceptions. 
Institute  of  Internal  Auditors  standards 
are  recommended  but  not  required. 

(d)  Reports.  (1)  Reports  documenting 
audits  performed  shall  be  maintained 
and  made  available  to  the  Commission 
upon  request. 

(2)  Such  audit  reports  shall  include 
the  following  information: 
(i)  Audit  objectives; 
(ii)  Audit  procedures  and  scope; 
(iii)  Findings  and  conclusions; 
(iv)  Recommendations,  if  applicable; 

and 
(v)  Management's  response. 


(e)  Material  exceptions.  All  material 
exceptions  resulting  bom  internal  audit 
work  shall  be  investigated  and  resolved 
with  the  results  of  such  being 
documented  and  retained  for  five  years. 

(f)  Role  of  management.  (1)  Internal 
audit  findings  shall  be  reported  to 
management. 

(2)  Management  shall  be  required  to 
respond  to  internal  audit  findings 
stating  corrective  measures  to  be  taken 
to  avoid  recurrence  of  the  audit 
exception. 

(3)  Such  management  responses  shall 
be  included  in  the  internal  audit  report 
that  will  be  delivered  to  management, 
the  Tribe,  Tribal  gaming  regulatory 
authority,  audit  committee,  or  other 
entity  designated  by  the  Tribe. 

S542^    Wliat  are  tlie  minimum  intsmal 
control  standards  for  surveHlanos  for  Tier  B 


(a)  The  surveillance  system  shall  be 
maintained  and  operated  from  a  staffed 
surveillance  room  and  shall  provide 
surveillance  over  gaming  areas. 

(b)  The  entrance  to  the  surveillance 
room  shall  be  located  so  that  it  is  not 
readily  accessible  by  either  gaming 
operation  employees  who  work 
primarily  on  the  casino  floor,  or  the 
general  public. 

(c)  Access  to  the  surveillance  room 
-shall  be  limited  to  surveillance 

personnel,  designated  employees,  and 
other  persons  authorized  in  accordance 
with  die  surveillance  department 
policy.  Such  policy  shall  be  approved 
by  the  Tribal  gaming  regulatory 
authority.  The  surveillance  department 
shall  maintain  a  sign-in  log  of  other 
authorized  persons  entering  the 
surveillance  room. 

(d)  Surveillance  room  equipment 
shall  have  total  override  capability  over 
all  other  satellite  surveillance 
equipment  located  outside  the 
surveillance  room. 

(e)  The  surveillance  system  shall 
include  date  and  time  generators  that 
possess  the  capability  to  display  the 
date  and  time  of  recorded  events  on 
video  and/or  digital  recordings.  The 
displayed  date  and  time  shall  not 
significantly  obstruct  the  recorded  view. 

(f)  The  surveillance  department  shall 
strive  to  ensure  staff  is  trained  in  the  use 
of  the  equipment,  knowledge  of  the 
games,  and  house  rules. 

(g)  Each  camera  required  by  the 
standards  in  this  section  shall  be 
installed  in  a  manner  that  will  prevent 
it  from  being  readily  obstructed, 
tampered  with,  or  disabled  by 
customers  or  employees. 

(h)  Each  camera  required  by  the 
standards  in  this  section  shall  possess 
the  capability  of  having  its  picture 
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displayed  on  a  monitor  and  recorded. 
The  surveillance  system  shall  include 
sufficient  numbers  of  monitors  and 
recorders  to  simultaneously  display  and 
record  multiple  gaming  and  count  room 
activities,  and  record  the  views  of  all 
dedicated  cameras  and  motion  activated 
dedicated  cameras. 

(i)  Reasonable  effort  shall  be  made  to 
repair  each  malfunction  of  surveillance 
system  equipment  required  by  the 
standards  in  this  section  within  seventy- 
two  (72)  hours  after  the  malfunction  is 
discovered.  The  Tribal  gaming 
regulatory  authority  shall  be  notified  of 
any  camera(s)  that  has  malfunctioned 
for  mora  than  twenty-four  (24)  hours. 

(1)  In  the  event  of  a  dedicated  camera 
malfunction,  the  gaming  operation  and/ 
or  surveillance  department  shall 
immediately  provide  alternative  camera 
coverage  or  other  security  measures, 
such  as  additional  supervisory  or 
security  personnel,  to  protect  the  subject 
activity. 

(2)  [Reserved] 

(j)  Bingo.  (1)  The  surveillance  system 
shall  possess  the  capability  to  monitor 
the  bingo  ball  drawing  device  or  random 
nimiber  generator,  wMch  shall  be 
recorded  diiring  the  cotuse  of  the  draw 
by  a  dedicated  camera  with  sufficient 
clarity  to  identify  the  balls  drawn  or 
numbers  selected. 

(2)  The  surveillance  system  shall 
monitor  and  record  the  game  board  and 
the  activities  of  the  employees 
responsible  for  drawing,  calling,  and 
entering  the  balls  drawn  or  numbers 
selected. 

(k)  Card  games.  The  siuveillance 
system  shall  monitor  and  record  general 
activities  in  each  card  room  with 
sufficient  clarity  to  identify  the 
employees  performing  the  different 
functions. 

(1)  Progressive  card  games.  (1) 
Progressive  card  games  with  a 
progressive  jackpot  of  $25,000  or  more 
shall  be  monitored  and  recorded  by 
dedicated  cameras  that  provide  coverage 
of: 

(i)  The  table  sur&ce,  sufficient  that 
the  card  values  and  card  suits  can  be 
clearly  identified; 

(ii)  An  overall  view  of  the  entire  table 
with  sufficient  clarity  to  identify 
customers  and  dealer,  and 

(ill)  A  view  of  the  posted  jackpot 
amount. 

(2)  [Reserved] 

(m)  Keno.  (1)  The  surveillance  system 
shall  possess  the  capability  to  monitor 
the  keno  ball-drawing  device  or  random 
number  generator,  which  shall  be 
recorded  during  the  course  of  the  draw 
by  a  dedicated  camera  with  sufficient 
clarity  to  identify  the  bails  drawn  or 
numbers  selected. 


(2)  The  surveillance  system  shall 
monitor  and  record  general  activities  in 
each  keno  game  area  with  sufficient 
clarity  to  identify  the  employees 
performing  the  different  functions. 

(n)  Pari-mutuel.  The  surveillance 
system  shall  monitor  and  record  general 
activities  in  the  pari-mutuel  area,  to 
include  the  ticket  writer  and  cashier 
areas,  with  sufficient  clarity  to  identify 
the  employees  performing  the  different 
functions. 

(o)  Table  games.  (1)  Operations  with 
four  (4)  or  more  table  games.  Except  as 
otherwise  provided  in  paragraphs  (o)(3), 
(o)(4),  and  (o)(5)  of  this  section,  the 
surveillance  system  of  gaming 
operations  operating  four  (4)  or  more 
table  games  shall  provide  at  a  minimum 
one  (1)  pan-tilt-zoom  camera  per  two  (2) 
tables  and  siuveillance  must  be  capable 
of  taping: 

(i)  With  sufficient  clarity  to  identify 
customers  and  dealers;  and 

(ii)  With  sufficient  coverage  and 
clarity  to  simultaneously  view  the  table 
bank  and  determine  the  configuration  of 
wagera,  card  values,  and  game  outcome. 

(lii)  One  (1)  dedicated  camera  pbt 
table  and  (me  (1)  pan-tilt-zoom  camera 
per  four  (4)  tables  may  be  an  acceptable 
alternative  procedure  to  satisfy  tM 
requirements  of  this  paragraph. 

(2)  Operations  with  three  (3)  or  fewer 
table  games.  The  surveillance  system  of 
gaming  operations  operating  three  (3)  or 
fewer  table  games  shall: 

(i)  Comply  with  the  requirements  of 
paragraph  (o)(l)  of  this  section;  or 

(ii)  Have  one  (1)  overhead  camera  at 
each  table. 

(3)  Craps.  All  craps  tables  shall  have 
two  (2)  dedicated  cross  view  cameras 
covering  both  ends  of  the  table. 

(4)  Roulette.  All  roulette  areas  shall 
have  one  (1)  overhead  dedicated  camera 
covering  the  roulette  wheel  and  shall 
also  have  one  (1)  dedicated  camera 
covering  the  play  of  the  table. 

(5)  Big  wheel.  All  big  wheel  games 
shall  have  one  (1)  dedicated  camera 
viewing  the  wheel. 

(p)  Progressive  table  games.  (1) 
Prt^pessive  table  games  with  a 
progressive  jackpot  of  $25,000  or  mora 
shall  be  monitored  and  recorded  by 
dedicated  cameras  that  provide  coverage 
of: 

(i)  The  table  surface,  sufficient  that 
the  card  values  and  card  suits  can  be 
clearly  identified: 

(ii)  An  overall  view  of  the  entire  table 
with  sufficient  clarify  to  identify 
customers  and  dealer:  and 

(iii)  A  view  of  the  progressive  meter 
jackpot  amount.  If  several  tables  are 
linked  to  the  same  progressive  jackpot 
meter,  only  one  meter  need  be  recorded. 

(2)  [Reserved] 


(q)  Gaming  machines.  (1)  Except  as 
otherwise  provided  in  paragraphs  (q)(2) 
and  (q)(3)  of  this  section,  gaming 
machines  offering  a  payout  of  more  than 
$250,000  shall  be  monitored  and 
recorded  by  a  dedicated  camera(s)  to 
provide  coverage  of: 

(i)  All  customers  and  employees  at  the 
gaming  machine,  and 

(ii)  The  foce  of  the  gaming  machine, 
with  sufficient  clarity  to  identify  the 
payout  line(s)  of  the  gaming  machine. 

(2)  In-house  progressive  machine.  In- 
house  progressive  gaming  machines 
offering  a  base  payout  amount  (jackpot 
reset  amotmt)  of  more  than  $100,000 
shall  be  monitored  and  recorded  by  a 
dedicated  camera(s)  to  provide  coverage 
of: 

(i)  All  customera  and  employees  at  the 
gaming  machine;  and 

(ii)  The  face  of  the  gaming  machine,     . 
with  sufficient  clarity  to  identify  the 
payout  line(s)  of  the  gaming  machine. 

(3)  Wide-area  progressive  machine. 
Wide-area  progressive  gaming  machines 
offering  a  base  payout  amount  of  more 
than  $1.5  million  and  monitored  by  an 
independent  vendor  utilizing  an  on-line 
progressive  computer  system  shall  be 
monitored  and  recorded  by  a  dedicated 
camMa(s)  to  provide  coverage  of: 

(i)  All  customera  and  employees  at  the 
gaining  machine;  and 

(ii)  The  face  of  the  gaming  machine, 
with  sufficient  clarity  to  identify  the 
payout  line{s)  of  the  gaming  machine. 

(4)  NotMdthstanding  paragraph  (q)(l) 
of  this  section,  if  the  gaming  machine  is 
a  multi-game  machine,  the  Tribal 
gaming  regulatory  authority,  or  the 
gaming  operation  subject  to  the 
approval  of  the  Tribal  gaming  regulatory 
authority,  may  develop  and  implement 
altonative  procediues  to  verify  payouts. 

(r)  Cqge  and  vault.  (1)  The 
surveillance  system  shall  monitor  and 
record  a  general  overview  of  activities 
occurrii^  in  each  cage  and  vault  area 
with  sufficient  clarity  to  identify 
employees  within  the  cage  and 
customera  and  employees  at  the  counter 
areas. 

(2)  Each  cashier  station  shall  be 
equipped  with  one  (1)  dedicated 
overhead  camera  covering  the 
transaction  area. 

(3)  The  surveillance  system  shall 
provide  an  overview  of  cash 
transactions.  This  overview  should 
include  the  customer,  the  employee, 
and  the  siurounding  area. 

(s)  Fills  and  credits.  (1)  The  cage  or 
vault  area  in  which  fills  and  credits  are 
transacted  shall  be  monitored  and 
recorded  by  a  dedicated  camera  or 
motion  activated  dedicated  camera  that 
provides  coverage  with  sufficient  clarity 
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to  identify  the  chip  values  and  the 
amoimts  on  the  fill  and  credit  slips. 

(2)  Controls  provided  by  a 
computerized  fill  and  credit  system  may 
be  deemed  an  adequate  alternative  to 
viewing  the  fill  and  credit  slips. 

(t)  Currency  and  coin.  (1)  The 
surveillance  system  shall  monitor  and 
record  with  sufficient  clarity  all  areas 
where  ciurency  or  coin  may  be  stored  or 
counted. 

(2)  The  surveillance  system  shall 
provide  for: 

(i)  Coverage  of  scales  shall  be 
sufficiently  clear  to  view  any  attempted 
manipulation  of  the  recorded  data. 

(ii)  Monitoring  and  recording  of  the 
table  game  drop  box  storage  rack  or  area 
by  either  a  dedicated  camera  or  a 
motion-detector  activated  camera. 

(iii)  Monitoring  and  recording  of  all 
areas  where  coin  may  be  stored  or 
coimted,  including  the  hard  count  room, 
all  doore  to  the  hard  coimt  room,  all 
scales  and  wrapping  machines,  and  all 
areas  where  imcounted  coin  may  be 
stored  during  the  drop  and  count 
process. 

(iv)  Monitoring  and  recording  of  soft 
coimt  room,  including  all  doors  to  the 
room,  all  table  game  dbrop  boxes,  safes, 
and  counting  siufaces,  and  all  coimt 
team  personnel.  The  counting  surface 
area  must  be  continuously  monitored 
and  recorded  by  a  dedicated  camera 
during  the  soft  count. 

(v)  Monitoring  and  recording  of  all 
areas  where  currency  is  sorted,  stacked, 
counted,  verified,  or  stored  during  the 
soft  count  process. 

(u)  Change  booths.  The  surveillance 
system  shall  monitor  and  record  a 
general  overview  of  the  activities 
occurring  in  each  gaming  machine 
change  booth. 

(v)  Video  recording  and/or  digital 
record  retention.  (1)  All  video 
recordings  and/or  digital  records  of 
coverage  provided  by  the  dedicated 
cameras  or  motion-activated  dedicated 
cameras  required  by  the  standards  in 
this  section  shall  be  retained  for  a 
minimum  of  seven  (7)  days. 

(2)  Recordings  involving  suspected  or 
confirmed  gaming  crimes,  unlawful 
activity,  or  detentions  by  security 
personnel,  must  be  retained  for  a 
minimum  of  thirty  (30)  days. 

(3)  Duly  authenticated  copies  of  video 
recordings  and/or  digital  records  shall 
be  provided  to  the  Commission  upon 
request. 

(w)  Video  library  log.  A  video  library 
log,  or  comparable  alternative  procedive 
approved  by  the  Tribal  gaming 
regulatory  authority,  shall  be 
maintained  to  demonstrate  compliance 
with  the  storage,  identification,  and 


retention  standards  required  in  this 
section. 

(x)  Malfunction  and  repair  log.  (1) 
Surveillance  personnel  shall  maintain  a 
log  or  alternative  procedure  approved 
by  the  Tribal  gaming  regulatory 
authority  that  documents  each 
malfunction  and  repair  of  the 
surveillance  system  as  defined  in  this 
section. 

(2)  The  log  shall  state  the  time,  date, 
and  natiue  of  each  malfunction,  the 
efforts  expended  to  repair  the 
malfunction,  and  the  date  of  each  effort,, 
the  reasons  for  any  delays  in  repairing 
the  malfunction,  the  date  the 
malfunction  is  repaired,  and  where 
applicable,  any  alternative  security 
measures  that  were  taken. 

(y)  Surveillance  log.  (1)  Surveillance 
personnel  shall  maintain  a  log  of  all 
surveillance  activities. 

(2)  Such  log  shall  be  maintained  by 
siuveillance  room  personnel  and  shall 
be  stored  securely  within  the 
siuveillance  department. 

(3)  At  a  minimum,  the  following 
information  shall  be  recorded  in  a 
surveillance  log: 

(i)  Date: 

(ii)  Time  commenced  and  terminated; 

(iii)  Activity  observed  or  performed; 
and 

(iv)  The  name  or  license  credential 
number  of  each  person  who  initiates, 
performs,  or  supervises  the  surveillance. 

(4)  Surveillance  personnel  shall  also 
record  a  summary  of  the  results  of  the 
surveillance  of  any  suspicious  activity. 
This  summary  may  be  maintained  in  a 
separate  log. 

1542.40   What  is  a  Tier  C  gaming 
opeiation? 

A  Tier  C  gaming  operation  is  one  with 
annual  gross  gaming  revenues  of  more 
than  $15  million. 

f  S42.41  Wtiat  are  the  minimum  intamal 
control  standards  for  drop  and  count  for 
Tier  C  gaming  operations? 

(a)  Computer  applications.  For  any 
computer  applications  utilized, 
alternate  documentation  and/or 
procedures  that  provide  at  least  the 
level  of  control  described  by  the 
standards  in  this  section,  as  approved 
by  the  Tribal  gaming  regulatory 
authority,  will  be  acceptable. 

(b)  Table  game  drop  standard^. 

(1)  The  setting  out  of  empty  table 
game  drop  boxes  and  the  drop  shall  be 
a  continuous  process. 

(2)  At  the  end  of  each  shift: 

(i)  All  locked  table  game  drop  boxes 
shall  be  removed  from  the  tables  by  a 
person  independent  of  the  pit  shift 
being  dropped; 

(ii)  A  separate  drop  box  shall  be 
placed  on  each  table  opened  at  any  time 


during  each  shift  or  a  gaming  operation 
may  utilize  a  single  drop  box  with 
separate  openings  and  compartments  for 
each  shift;  and 

(iii)  Upon  removal  bom  the  tables, 
table  game  drop  boxes  shall  be 
transported  directly  to  the  count  room 
or  other  equivalenUy  secure  area  with 
comparable  controls  and  locked  in  a 
secure  manner  until  the  count  takes 
place. 

(3)  If  drop  boxes  are  not  placed  on  all 
tables,  then  the  pit  department  shall 
document  which  tables  were  open 
during  the  shift. 

(4)  The  transporting  of  table  game 
drop  boxes  shall  be  performed  by  a 
minimum  of  two  persons,  at  least  one  of 
whom  is  independent  of  the  pit  shift 
being  dropped. 

(5)  All  table  game  drop  boxes  shall  be 
posted  with  a  number  corresponding  to 
a  permanent  number  on  the  gaming 
table  and  marked  to  indicate  game,  table 
number,  and  shift. 

(6)  Surveillance  shall  be  notified 
when  the  drop  is  to  begin  so  that 
surveillance  may  monitor  the  activities. 

(c)  Soft  count  room  personnel.  (1)  The 
table  game  soft  count  and  the  gaming 
machine  bill  acceptor  count  shall  be 
performed  by  a  minimum  of  three 
employees. 

(2)  Count  room  personnel  shall  not  be 
allowed  to  exit  or  enter  the  count  room 
during  the  count  except  for  emergencies 
or  scheduled  breaks.  At  no  time  during 
the  count,  shall  there  be  fewer  than 
three  employees  in  the  count  room  until 
the  drop  proceeds  have  been  accepted 
into  cage/ vault  accountability- 
Surveillance  shall  be  notified  whenever 
count  room  personnel  exit  or  enter  the 
count  room  during  the  count. 

(3)  Count  team  members  shall  be 
rotated  on  a  routine  basis  such  that  the 
count  team  is  not  consistently  the  same 
three  persons  more  than  four  (4)  days 
per  week.  This  standard  shall  not  apply 
to  gaming  operations  that  utilize  a  count 
team  of  more  than  three  persons. 

(4)  The  count  team  shall  be 
independent  of  transactions  ^ing 
reviewed  and  coimted.  The  count  team 
shall  be  independent  of  the  cage/vault 
departments,  however,  an  accounting 
representative  may  be  used  if  there  is  an 
independent  audit  of  all  soft  count 
documentation. 

(d)  TaWe  game  soft  count  standards. 
(1)  The  table  game  soft  count  shall  be 
performed  in  a  soft  count  room  or  other 
equivalently  secure  area  with 
comparable  controls. 

(2)  Access  to  the  count  room  during 
the  count  shall  be  restricted  to  members 
of  the  drop  and  count  teams,  with  the 
exception  of  authorized  observers. 
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supervisors  for  resolution  of  problems, 
and  authorized  maintenance  personnel. 

(3)  If  counts  from  various  revenue 
centers  occur  simultaneously  in  the 
count  room,  procedures  shall  be  in 
effect  that  prevent  the  commingling  of 
funds  bom  different  revenue  centers. 

(4)  The  table  game  drop  boxes  shall  be 
individually  emptied  and  counted  in 
such  a  manner  to  prevent  the 
commingling  of  hinds  between  boxes 
until  the  count  of  the  box  has  been 
recorded. 

(i)  The  count  of  each  box  shall  be 
recorded  in  ink  or  other  permanent  form 
of  recordation. 

(ii)  A  second  count  shall  be  performed 
by  an  employee  on  the  count  team  who 
did  not  perform  the  initial  count. 

(iii)  Corrections  to  information 
originally  recorded  by  the  count  team 
on  soft  count  doaunentation  shall  be 
made  by  drawing  a  single  line  through 
the  error,  writing  the  correct  figure 
above  the  original  figiire,  and  then 
obtaining  the  initials  of  at  least  two 
count  team  members  who  verified  the 
change. 

(5)  If  currency  counters  are  utilized 
and  the  count  room  table  is  used  only 
to  empty  boxes  and  sort/stack  contents, 
a  coimt  team  member  shall  be  able  to 
observe  the  loading  and  unloading  of  all 
ciirrency  at  the  currency  counter, 
including  rejected  currency. 

(6)  Table  game  drop  boxes,  when 
empty,  shall  be  shown  to  another 
member  of  the  coimt  team,  or  to  another 
person  who  is  observing  the  count,  or  to 
surveillance,  provided  Sie  count  is 
monitored  in  its  entirety  by  a  person 
independent  of  the  count. 

(7)  Orders  for  fill/credit  (if  applicable) 
shall  be  matched  to  the  fill/creidit  slips. 
Fills  and  credits  shall  be  traced  to  or 
recorded  on  the  count  sheet. 

(8)  Pit  marker  issue  and  payment  slips 
(if  applicable)  removed  from  the  table 
game  drop  boxes  shall  either  be: 

(i)  Traced  to  or  recorded  on  the  coimt 
sheet  by  the  count  team;  or 

(ii)  Totaled  by  shift  and  traced  to  the 
totals  documented  by  the  computerized 
system.  Accounting  persoimel  shall 
verify  the  issue/payment  slip  for  each 
table  is  accurate. 

(9)  Foreign  currency  exchange  forms 
(if  applicable)  removed  from  the  table 
game  drop  boxes  shall  be  reviewed  for 
the  proper  daily  exchange  rate  and  the 
conversion  amount  shall  be  recomputed 
by  the  coimt  team.  Alternatively,  this 
may  be  performed  by  accounting/ 
auditing  employees. 

(10)  The  openiiu/closing  table  and 
marker  inventory  forms  (if  applicable) 
shall  either  be: 

(i)  Ejcamined  and  traced  to  or 
recorded  on  the  count  sheet;  or 


(ii)  If  a  computerized  system  is  used, 
accounting  personnel  can  trace  the 
opening/closing  table  and  marker 
inventory  forms  to  the  count  sheet 
Discrepancies  shall  be  investigated  with 
the  findings  documented  and 
maintained  for  inspection. 

(11 J  The  count  sheet  shall  be 
reconciled  to  the  total  drop  by  a  count 
team  member  who  shall  not  fimction  as 
the  sole  recorder. 

(12)  All  members  of  the  count  team 
shall  sign  the  count  document  or  a 
summary  report  to  attest  to  their 
participation  in  the  count. 

(13)  All  drop  proceeds  and  cash 
equivalents  that  were  counted  shall  be 
turned  over  to  the' cage  or  vault  cashier 
(who  shall  be  independent  of  the  count 
team)  or  to  an  authorized  person/ 
employee  independent  of  the  revenue 
generation  and  the  count  process  for 
verification.  Such  person  shall  certify  by 
signature  as  to  the  accuracy  of  the  drop 
proceeds  delivered  and  received. 

(14)  The  count  sheet,  with  all 
supporting  documents,  shall  be 
delivered  to  the  accounting  department 
by  a  count  team  member  or  a  person 
independent  of  the  cashiers  department. 
Alternatively,  it  may  be  adequately 
secnued  [e.g.,  locked  container  to  which 
only  accounting  personnel  can  gain 
access)  until  retrieved  by  the  accounting 
department. 

(15)  Access  to  stored,  full  table  game 
drop  boxes  shall  be  restricted  to 
authorized  members  of  the  drop  and 
count  teams. 

(e)  Gaming  machine  bill  acceptor 
drop  standmds.  (1)  A  minimum  of  three 
employees  shall  be  involved  in  the 
removal  of  the  gaming  machine  drop,  at 
least  one  of  who  is  independent  of  Uie 
gaming  machine  department. 

(2)  Kx\.  bill  acceptor  canisters  shall  be 
removed  only  at  the  time  previously 
designated  l^  the  gaming  operation  and 
reported  to  the  Tribal  gaming  regulatory 
authority,  except  for  emmgency  drops. 

(3)  Surveillance  shall  be  notified 
when  the  drop  is  to  begin  so  that 
surveillance  may  monitor  the  activities. 

(4)  The  bill  acceptor  canisters  shall  be 
removed  by  a  person  independent  of  the 
gaming  machine  department  then 
transported  directly  to  the  count  room 
or  other  equivalently  secure  area  with 
comparable  controls  and  locked  in  a 
secure  manner  until  the  count  takes 
place. 

(i)  Security  shall  be  provided  over  the 
bill  acceptor  canisters  removed  from  the 
gaming  machines  and  awaiting  transport 
to  the  count  room. 

(ii)  The  transporting  of  bill  acceptor 
canisters  shall  be  performed  by  a 
minimum  of  two  persons,  at  least  one  of 


who  is  independent  of  the  gaming 
machine  department. 

(5)  All  bin  acceptor  canisters  shall  be 
posted  with  a  number  corresponding  to 
a  permanent  number  on  the  gaming 
machine. 

(f)  Gaming  machine  bill  acceptor 
count  standards.  (1)  The  gaming 
machine  bill  acceptor  count  shall  be 
performed  in  a  soft  count  room  or  other 
equivalently  secure  area  with 
comparable  controls. 

(2)  Access  to  the  count  room  during 
the  count  shall  be  restricted  to  members 
of  the  drop  and  count  teams,  with  the 
exception  of  authorized  observers, 
supervisors  for  resolution  of  problems, 
and  authorized  maintenance  personnel. 

(3)  If  counts  from  various  revenue 
centers  occur  simultaneously  in  the 
count  room,  procedures  shaU  be  in 
effect  that  prevent  the  commingling  of 
funds  from  different  revenue  centers. 

(4)  The  bill  acceptor  canisters  shall  be 
individually  emptied  and  counted  in 
such  a  manner  to  prevent  the 
commingling  of  funds  between  canisters 
until  the  count  of  the  canister  has  been 
recorded. 

(i)  The  count  of  each  canister  shall  be 
recorded  in  ink  or  other  permanent  form 
of  recordation. 

(ii)  A  second  count  shall  be  performed 
by  an  emi^loyee  on  the  count  team  who 
did  not  perform  the  initial  count. 

(iii)  Corrections  to  information 
originally  recorded  by  the  count  team 
on  soft  count  documentation  shall  be 
made  by  drawing  a  single  line  through 
the  error,  writing  the  correct  figure 
above  the  original  figure,  and  tihen 
obtaining  the  initials  of  at  least  two 
count  team  members  who  verified  the 
change. 

(5)  If  currency  counters  are  utilized 
and  the  count  room  table  is  used  only 
to  empty  canisters  and  sort/stack 
contents,  a  count  team  member  shall  be 
able  to  observe  the  loading  and 
unloading  of  all  currency  at  the 
currency  counter,  including  refected 
currency. 

(6)  Canisters,  when  empty,  shall  be 
shown  to  another  member  of  the  count 
team,  or  to  another  person  who  is 
observing  th^  count,  or  to  surveillance, 
provided  that  the  count  is  monitored  in 
its  entirety  by  a  person  independent  of 
the  count. 

(7)  The  count  sheet  shall  be 
reconciled  to  the  total  drop  by  a  count 
team  member  who  shall  not  function  as 
the  sole  recorder. 

(8)  All  membms  of  the  count  team 
shall  sign  the  count  document  or  a 
summary  report  to  attest  to  their 
participation  in  the  count. 

(9)  All  drop  proceeds  and  cash 
equivalents  mat  were  counted  shall  be 
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turned  over  to  the  cage  or  vault  cashier 
(who  shall  be  independent  of  the  count 
team)  or  to  an  authorized  person/ 
employee  independent  of  the  revenue, 
generation  and  the  count  process  for 
verification.  Such  person  shall  certify  by 
signature  as  to  the  accuracy  of  the  drop 
proceeds  delivered  and  received. 

(10)  The  count  sheet,  with  all 
supporting  documents,  shall  be 
delivered  to  the  accounting  department 
by  a  count  team  member  or  a  person 
independent  of  the  cashiers  department. 
Alternatively,  it  may  be  adequately 
secured  (e.g.,  locked  container  to  which 
only  accounting  persoimel  can  gain 
access)  until  retrieved  by  the  accounting 
department. 

(11)  Access  to  stored  bill  acceptor 
canisters,  full  or  empty,  shall  be 
restricted  to: 

(i)  Authorized  members  of  the  drop 
and  count  teams;  and 

(ii)  Authorized  personnel  in  an 
emergency  for  the  resolution  of  a 
problem. 

(12)  All  bill  acceptor  canisters  shall  be 
posted  with  a  number  corresponding  to 
a  permanent  number  on  the  gaming 
machine. 

(g)  Gaming  machine  coin  drop 
standards.  (1)  A  minimum  of  three 
employees  shall  be  involved  in  the 
removal  of  the  gaming  machine  drop,  at 
least  one  of  who  is  independent  of  the 
gaming  machine  department. 

(2)  All  drop  buckets  shall  be  removed 
only  at  the  time  previously  designated 
by  the  gaming  operation  and  reported  to 
the  Tribal  gaming  regulatory  authority, 
except  for  emergency  drops. 

(3)  Surveillance  shall  be  notified 
when  the  drop  is  to  begin  in  order  that 
surveillance  may  monitor  the  activities. 

(4)  Security  shall  be  provided  over  the 
buckets  removed  from  the  gaming 
machine  drop  cabinets  and  awaiting 
transport  to  the  count  room. 

(5)  As  each  machine  is  opened,  the 
contents  shall  be  tagged  with  its 
respective  machine  number  if  the 
bucket  is  not  permanently  marked  with 
the  machine  number.  The  contents  shall 
be  transported  directly  to  the  area 
designated  for  the  counting  of  such  drop 
proceeds.  If  more  than  one  trip  is 
required  to  remove  the  contents  of  the 
machines,  the  filled  carts  of  coins  shall 
be  securely  locked  in  the  room  designed 

.  for  counting  or  in  another  equivalently 
secure  area  with  comparable  controls. 
There  shall  be  a  locked  covering  on  any 
carts  in  which  the  drop  route  includes 
passage  out  of  doors. 

(i)  Alternatively,  a  smart  bucket 
system  that  electronically  identifies  and 
tracks  the  gaming  machine  number,  and 
facilitates  the  proper  recognition  of 


gaming  revenue,  shall  satisfy  the 
requirements  of  this  paragraph, 
(ii)  [Reserved] 

(6)  Each  drop  bucket  in  use  shall  be: 
(i)  Housed  in  a  locked  compartment 

separate  from  any  other  compartment  of 
the  gaming  machine  and  keyed 
differently  than  other  gaming  machine 
compartments;  and 

(ii)  Identifiable  to  the  gaming  machine 
from  which  it  is  removed.  If  the  gaming 
machine  is  identified  with  a  removable 
tag  that  is  placed  in  the  bucket,  the  tag 
shall  be  placed  on  top  of  the  bucket 
when  it  is  collected. 

(7)  Each  gaming  machine  shall  have 
drop  buckets  into  which  coins  or  tokens 
that  are  retained  by  the  gaming  machine 
are  collected.  Drop  bucket  contents  shall 
not  be  used  to  make  change  or  pay 
hand-paid  payouts. 

(8)  The  collection  procedures  may 
include  procedures  for  dropping  gaming 
machines  that  have  trays  instead  of  drop 
buckets. 

(h)  Hard  count  room  personnel.  (1) 
The  weigh/count  shall  be  performed  by 
a  minimum  of  three  employees. 

(2)  At  no  time  during  the  weigh/count 
shall  there  be  fewer  than  three 
employees  in  the  count  room  until  the 
drop  proceeds  have  been  accepted  into 
cage/vault  accountability.  Surveillance 
shall  be  notified  whenever  count  room 
personnel  exit  or  enter  the  count  room 
during  the  count. 

(i)  If  the  gaming  machine  count  is 
conducted  with  a  continuous 
mechanical  count  meter  that  is  not  reset 
during  the  count  and  is  verified  in 
writing  by  at  least  three  employees  at 
the  start  and  end  of  each  denomination 
count,  then  one  employee  may  perform 
the  wrap. 

(ii)  [Reserved] 

(3)  Count  team  members  shall  be 
rotated  on  a  routine  basis  such  that  the 
count  team  is  not  consistently  the  same 
three  persons  more  than  four  (4)  days 
per  week.  This  standard  shall  not  apply 
to  gaming  operations  that  utilize  a  count 
team  of  more  than  three  persons. 

(4)  The  count  team  shall  be 
independent  of  transactions  being 
reviewed  and  counted.  The  count  team 
shall  be  independent  of  the  cage/vault 
departments,  unless  they  are  non- 
supervisory  gaming  machine  employees 
and  perform  the  laborer  function  only 
(A  non-supervisory  gaming  machine 
employee  is  defined  as  a  person  below 
the  level  of  gaming  machine  shift 
supervisor).  A  cage  cashier  may  be  used 
if  this  person  is  not  allowed  to  perform 
the  recording  function.  An  accounting 
representative  may  be  used  if  there  is  an 
independent  audit  of  all  count 
documentation. 


(i)  Gaming  machine  coin  count  and 
wrap  standards.  (1)  Coins  shall  include 
tokens. 

(2)  The  gaming  machine  coin  count 
and  wrap  shall  be  performed  in  a  count 
room  or  other  equivalently  secure  area 
with  comparable  controls. 

(i)  Alternatively,  an  on-the-floor  drop 
system  utilizing  a  mobile  scale  shall 
satisfy  the  requirements  of  this 
paragraph,  subject  to  the  following 
conditions: 

(A)  The  gaming  operation  shall  utilize 
and  maintain  an  effective  on-line 
gaming  machine  monitoring  system,  as 
described  in  §  542.13(m)(3); 

(B)  Components  of  the  on-the-floor 
drop  system  shall  include,  but  not  be 
limited  to,  a  weigh  scale,  a  laptop 
computer  through  which  weigh/count 
applications  are  operated,  a  security 
camera  available  for  the  mobile  scale 
system,  and  a  VCR  to  be  housed  within 
the  video  compartment  of  the  mobile 
scale.  The  system  may  include  a  mule 
cart  used  for  mobile  weigh  scale  system 
locomotion. 

(C)  The  gaming  operation  must  obtain 
the  security  camera  available  with  the 
system,  and  this  camera  must  be  added 
in  such  a  way  as  to  eliminate  tampering. 

P)  Prior  to  the  drop,  the  drop/count 
team  shall  ensure  the  scale  batteries  are 
charged; 

(E)  Prior  to  the  drop,  a  videotape  shall 
be  inserted  into  the  VCR  used  to  record 
the  drop  in  conjunction  with  the 
security  camera  system  and  the  VCR 
shall  be  activated: 

(F)  The  weigh  scale  test  shall  be 
performed  prior  to  removing  the  unit 
fit)m  the  hard  count  room  for  the  start 
of  the  weigh/drop/count; 

(G)  Surveillance  shall  be  notified 
when  the  weigh/ drop/count  begins  and 
shall  be  capable  of  monitoring  the  entire 
process; 

(H)  An  observer  independent  of  the 
weigh/ drop/count  teams  (independent 
observer)  shall  remain  by  the  weigh 
scale  at  all  times  and  shall  observe  the 
entire  weigh/drop/count  process; 

(I)  Physical  custody  of  the  key(s) 
needed  to  access  the  laptop  and  video 
compartment  shall  require  the 
involvement  of  two  persons,  one  of 
whom  is  independent  of  the  drop  and 
count  team; 

(J)  The  mule  key  (if  applicable),  the 
laptop  and  video  compartment  keys, 
and  the  remote  control  for  the  VCR  shall 
be  maintained  by  a  department 
independent  of  the  gaming  machine 
department.  The  appropriate  personnel 
shall  sign  out  these  keys; 

(K)  A  person  independent  of  the 
weigh/ drop/count  teams  shall  be 
required  to  accompany  these  keys  while 
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they  are  checked  out,  and  observe  each 
time  the  laptop  compartment  is  opened; 

(L)  The  laptop  access  panel  shall  not 
be  opened  outside  the  hard  count  room, 
except  in  instances  when  the  laptop 
must  be  rebooted  as  a  result  of  a  crash, 
lock  up,  or  other  situation  requiring 
immediate  corrective  action; 

(M)  User  access  to  the  system  shall  be 
limited  to  those  employees  required  to 
have  hill  or  limited  access  to  complete 
the  weigh/drop/count:  and 

(N)  when  the  weigh/drop/count  is 
completed,  the  independent  observer 
shall  access  the  laptop  compartment, 
end  the  recording  session,  eject  the 
videotape,  and  deliver  the  videotape  to 
surveillance. 

(ii)  [Reserved] 

(3)  Access  to  the  count  room  during 
the  count  shall  be  restricted  to  members 
of  the  drop  and  count  teams,  with  the 
exception  of  authorized  observers, 
supervisors  for  resolution  of  problems, 
and  authorized  maintenance  personnel. 

(4)  If  counts  from  various  revenue 
centers  occiu  simultaneously  in  the 
count  room,  procedures  shall  be  in 
effect  that  prevent  the  commingling  of 
funds  from  different  revenue  centers. 

(5)  The  following  functions  shall  be 
performed  in  the  counting  of  the  gaming 
machine  drop: 

(i)  Recorder  function,  which  involves 
the  recording  of  the  gaming  machine 
count;  and 

(ii)  Count  team  supervisor  function, 
which  involves  the  control  of  the 
gaming  machine  weigh  and  vrrap 
process.  The  supervisor  shall  not 
perform  the  initial  recording  of  the 
weigh/count  unless  a  weigh  scale  with 
a  printer  is  used. 

(6)  The  gaming  machine  drop  shall  be 
counted,  wrapped,  and  reconciled  in 
such  a  manner  to  prevent  the 
commingling  of  gaming  machine  drop 
coin  with  coin  (for  each  denomination) 
from  the  next  gaming  machine  drop 
until  the  coimt  of  the  gaming  machine 
drop  has  been  recorded.  If  the  coins  are 
not  wrapped  immediately  after  being 
weighed  or  counted,  they  shall  be 
seoued  and  not  commingled  with  other 
coin. 

(i)  The  amotmt  of  the  gaming  machine 
drop  from  each  machine  shall  be 
recorded  in  ink  or  other  permanent  form 
of  recordation  on  a  gaming  machine 
count  docimient  by  the  recorder  or 
mechanically  printed  by  the  weigh 
scale. 

(ii)  Corrections  to  information 
originally  recorded  by  the  count  team 
on  gaming  machine  count 
documentation  shall  be  made  by 
drawing  a  single  line  through  the  error, 
writing  the  correct  figure  above  the 
original  figure,  and  then  obtaining  the 


initials  of  at  least  two  count  team 
members  who  verified  the  change. 

(A)  If  a  weigh  scale  interface  is  used, 
corrections  to  gaming  machine  count 
data  shall  be  made  using  either  of  the 
following: 

(1)  Drawing  a  single  line  through  the 
error  on  the  gaming  machine  document, 
writing  the  correct  figure  above  the 
original  figiire,  and  then  obtaining  the 
initials  of  at  least  two  cqimt  team 
employees.  If  this  procedure  is  used,  an 
employee  independent  of  the  gaming 
machine  department  and  count  team 
shall  enter  the  correct  figure  into  the 
computer  system  prior  to  the  generation 
of  related  gaming  machine  reports;  or 

(2)  During  the  count  process,  correct 
the  error  in  the  computer  system  and 
enter  the  passwords  of  at  least  two 
count  team  employees.  If  this  procedure 
is  used,  an  exception  report  shall  be 
generated  by  the  computer  system 
identifying  the  gaming  machine 
number,  the  error,  the  correction,  and 
the  count  team  employees  attesting  to 
the  correction. 

(B)  (Reserved] 

(7)  If  applicable,  the  weight  shall  be 
converted  to  dollar  amoimts  before  the 
reconciliation  of  the  weigh  to  the  wrap. 

(8)  If  a  coin  meter  is  used,  a  count 
team  member  shall  convert  the  coin 
count  for  each  denomination  into 
dollars  and  shall  enter  the  results  on  a 
simunary  sheet. 

(9)  The  recorder  and  at  least  one  other 
count  team  member  shall  sign  the  weigh 
tape  and  the  gaming  machine  cotmt 
document  attesting  to  the  acciiracy  of 
the  weigh/count. 

(10)  All  members  of  the  count  team 
shall  sign  the  count  document  or  a 
simunary  report  to  attest  to  their 
participation  in  the  count. 

(11)  All  drop  proceeds  and  cash 
equivalents  that  were  counted  shall  be 
tiirned  over  to  the  cage  or  vault  cashier 
(who  shall  be  independent  of  the  count 
team)  or  to  an  authorized  person/ 
employee  independent  of  the  revenue 
generation  and  the  coimt  process  for 
verification.  Such  person  shall  certify  by 
signature  as  to  the  accuracy  of  the  drop 
proceeds  delivered  and  received. 

(12)  All  gaming  machine  count  and 
wrap  dociunentation,  including  any 
applicable  computer  storage  media, 
shall  be  delivered  to  the  accounting 
department  by  a  count  team  member  or 
a  person  independent  of  the  cashier's 
department.  Alternatively,  it  may  be 
adeqiiately  secured  (e.g.,  locked 
container  to  which  only  accounting 
personnel  can  gain  access)  imtil 
retrieved  by  the  accounting  department. 

(13)  If  the  coins  are  transported  off  the 
property,  a  second  (alternative)  count 
procedure  shall  be  performed  before  the 


coins  leave  the  property.  Any  variances 
shall  be  documented. 

(14)  Variances.  Large  (by 
denomination,  either  $1,000  or  2%  of 
the  drop,  whichever  is  less)  or  imusual 
[e.g.,  zero  for  weigh/count  or  patterned 
for  all  counts)  variances  between  the 
weigh/count  and  wrap  shall  be 
investigated  by  management  personnel 
independent  of  the  gaming  machine 
depairtment,  count  team,  and  the  cage/ 
vault  functions  on  a  timely  basis.  The 
results  of  such  investigation  shall  be 
docimiented,  maintained  for  inspection, 
and  provided  to  the  Tribal  gaming 
regulatory  authority  upon  request. 

Tj)  Security  of  the  count  room 
inventory  during  the  gaming  machine 
coin  count  and  wrap.  (1)  If  the  count 
room  serves  as  a  coin  room  and  coin 
room  inventory  is  not  secured  so  as  to 
preclude  access  by  the  count  team,  then 
the  following  standards  shall  apply: 

(i)  At  the  commencement  of  the 
gaming  machine  count  the  following 
reauirements  shall  be  met: 

(A)  The  coin  room  inventory  shall  be 
counted  by  at  least  two  employees,  one 
of  whom  is  a  member  of  the  count  team 
and  the  other  is  independent  of  the 
weidb/count  and  wrap  procedures; 

(B)  The  count  in  paragraph  (j)(l)(i)(A) 
of  this  section  shall  be  recorded  on  an 
appropriate  inventory  form; 

(ii)  Upon  completion  of  the  wrap  of 
the  gaming  machine  drop: 

(A)  At  least  two  members  of  the  count 
team  (wrap  team),  independendy  frt>m 
each  other,  shall  coimt  the  ending  coin 
room  inventory; 

(B)  The  counts  in  paragraph 
(j)(l)(ii)(A)  of  this  section  shall  be 
recorded  on  a  summary  report(s)  that 
evidences  the  calculation  of  the  final 

.wrap  by  subtracting  the  beginning 
inventory  from  the  simi  of  the  ending 
inventory  and  transfers  in  and  out  of  the 
coin  room; 

(C)  The  same  count  team  members 
shall  compare  the  calculated  wrap  to  the 
weigh/count,  recording  the  comparison 
and  noting  any  variances  on  the 
summary  report: 

(D)  A  member  of  the  cage/vaidt 
department  shall  count  the  ending  coin 
room  inventory  by  denomination  and 
shall  reconcile  it  to  the  beginning 
inventory,  wrap,  transfers,  and  weigh/ 
count;  and 

(E)  At  the  conclusion  of  the 
reconciliation,  at  least  two  count/wrap 
team  members  and  the  verifying 
employee  shall  sign  the  simunary 
report(s)  attesting  to  its  accuracy. 

(2)  If  the  count  room  is  segregated 
from  the  coin  room,  or  if  the  coin  room 
is  used  as  a  count  room  and  the  coin 
room  inventory  is  secured  to  preclude 
access  by  the  count  team,  all  of  the 


Federal  Register /Vol.  67.  No.  124 /Thursday,  June  27,  2002 /Rules  and  Regulations  43441 


following  requirements  shall  be 
completed,  at  the  conclusion  of  the 
count: 

(i)  At  least  two  members  of  the  count/ 
wrap  team  shall  count  the  final  wrapped 
gaming  machine  drop  independently 
bom  each  other; 

(ii)  The  counts  shall  be  recorded  on  a 
summary  report; 

(iii)  The  same  count  team  members 
(or  the  accounting  department)  shall 
compare  the  final  wrap  to  the  weigh/ 
count,  recording  the  comparison  and 
noting  any  variances  on  the  summary 
report; 

(iv)  A  member  of  the  cage/vault 
department  shall  count  the  wrapped 
gaming  machine  drop  by  denomination 
and  reconcile  it  to  the  weigh/count; 

(v)  At  the  conclusion  of  the 
reconciliation,  at  least  two  count  team 
members  and  the  cage/vault  employee 
shall  sign  the  summary  report  attesting 
to  its  accuracy;  and 

(vi)  The  wrapped  coins  (exclusive  of 
proper  transfers)  shall  be  transported  to 
the  cage,  vault  or  coin  vault  after  the 
reconciliation  of  the  weigh/count  to  the 
wrap. 

(k)  Transfers  during  the  gaming 
machine  coin  count  and  wrap.  (1) 
Transfers  may  be  permitted  during  the 
count  and  wrap  only  if  permitted  under 
the  internal  control  standards  approved 
by  the  Tribal  gaming  regulatory 
authority. 

(2)  Each  transfer  shall  be  recorded  on 
a  separate  multi-part  form  with  a 
preprinted  or  concurrently-printed  form 
number  (used  solely  for  gaming 
machine  count  transfers)  that  shall  be 
subsequently  reconciled  by  the 
accounting  department  to  ensure  the 
accuracy  of  the  reconciled  gaming 
machine  drop. 

(3)  Each  transfer  must  be  counted  and 
signed  for  by  at  least  two  members  of 
the  count  team  and  by  a  person 
independent  of  the  count  team  who  is 
responsible  for  authorizing  the  transfer. 

(1)  Gaming  machine  drop  key  control 
standards.  (1)  Gaming  machine  coin 
drop  cabinet  keys,  including  duplicates, 
shsdl  be  maintained  by  a  department 
independent  of  the  gaming  machine 
department. 

(2)  The  physical  custody  of  the  keys 
needed  to  access  gaming  machine  coin 
drop  cabinets,  including  duplicates, 
shall  require  the  involvement  of  two 
persons,  one  of  whom  is  independent  of 
the  gaming  machine  department. 

(3)  Two  employees  (separate  from  key 
custodian)  shall  be  required  to 
accompany  such  keys  while  checked 
out  and  observe  each  time  gaming 
machine  drop  cabinets  are  accessed, 
unless  surveillance  is  notified  each  time 
keys  are  checked  out  and  surveillance 


observes  the  person  throughout  the 
period  the  keys  are  checked  out. 

(m)  Table  game  drop  box  key  control 
standards.  (1)  Procedures  shall  be 
developed  and  implemented  to  insure 
that  unauthorized  access  to  empty  table 
game  drop  boxes  shall  not  occur  from 
the  time  the  boxes  leave  the  storage 
racks  until  they  are  placed  on  the  tables. 

(2)  The  involvement  of  at  least  two 
persons  independent  of  the  cage 
department  shall  be  required  to  access 
stored  empty  table  game  drop  boxes. 

(3)  The  release  keys  shall  be 
separately  keyed  from  the  contents  keys. 

(4)  At  least  three  (two  for  table  game 
drop  box  keys  in  operations  with  three 
tables  or  fewer)  count  team  members  are 
required  to  be  present  at  the  time  count 
room  and  other  count  keys  are  issued 
for  the  count. 

(5)  All  duplicate  keys  shall  be 
maintained  in  a  manner  that  provides 
the  same  degree  of  control  as  is  required 
for  the  original  keys.  Records  shall  be 
maintained  for  each  key  duplicated  that 
indicate  the  number  of  keys  made  and 
destroyed. 

(6)  Logs  shall  be  maintained  by  the 
custodian  of  sensitive  keys  to  document 
authorization  of  personnel  accessing 
keys. 

(n)  Table  game  drop  box  release  keys. 
(1)  The  table  game  drop  box  release  keys 
shall  be  maintained  by  a  department 
independent  of  the  pit  department. 

(2)  Only  the  person(s)  authorized  to 
remove  table  game  drop  boxes  from  the 
tables  shall  be  allowed  access  to  the 
table  game  drop  box  release  keys; 
however,  the  count  team  members  may 
have  access  to  the  release  keys  during 
the  soft  count  in  ord^r  to  reset  the  table 
game  drop  boxes. 

(3)  Persons  authorized  to  remove  the 
table  game  drop  boxes  shall  be 
precluded  from  having  simultaneous 
access  to  the  table  game  drop  box 
contents  keys  and  release  keys. 

(4)  For  situations  requiring  access  to 
a  table  game  drop  box  at  a  time  other 
than  the  scheduled  drop,  the  date,  time, 
and  signature  of  employee  signing  out/ 
in  the  release  key  must  be  documented. 

(o)  Bill  acceptor  canister  release  keys. 
(1)  The  bill  acceptor  canister  release 
keys  shall  be  maintained  by  a 
department  independent  of  the  gaming 
machine  department. 

(2)  Only  the  person(s)  authorized  to 
remove  bill  acceptor  canisters  from  the 
gaming  machines  shall  be  allowed 
access  to  the  release  keys. 

(3)  Persons  authorized  to  remove  the 
bill  acceptor  canisters  shall  be 
precluded  from  having  simultaneous 
access  to  the  bill  acceptor  canister 
contents  keys  and  release  keys. 


(4)  For  situations  requiring  access  to 
a  bill  acceptor  canister  at  a  time  other 
than  the  scheduled  drop,  the  date,  time, 
and  signature  of  employee  signing  out/ 
in  the  release  key  must  be  documented. 

(p)  Table  game  drop  box  storage  rack 
keys.  (1)  A  person  independent  of  the 
pit  department  shall  be  required  to 
accompany  the  table  game  drop  box 
storage  rack  keys  and  observe  each  time 
table  game  drop  boxes  are  removed  from 
or  placed  in  storage  racks. 

(2)  Persons  authorized  to  obtain  table 
game  drop  box  storage  rack  keys  shall  be 
precluded  from  having  simultaneous 
access  to  table  game  drop  box  contents 
keys  with  the  exception  of  the  count 
team. 

(q)  Bill  acceptor  canister  storage  rack 
keys.  (1)  A  person  independent  of  the 
gaming  machine  department  shall  be 
required  to  accompany  the  bill  acceptor 
canister  storage  rack  keys  and  observe 
each  time  canisters  are  removed  from  or 
placed  in  storage  racks. 

(2)  Persons  authorized  to  obtain  bill 
acceptor  canister  storage  rack  keys  shall 
be  precluded  from  having  simultaneous 
access  to  bill  acceptor  canister  contents 
keys  with  the  exception  of  the  count 
team. 

(r)  Table  game  drop  box  contents 
keys.  (1)  The  physical  custody  of  the 
keys  needed  for  accessing  stored,  full 
table  game  drop  box  contents  shall 
require  the  involvement  of  persons  from 
at  least  two  separate  departments,  with 
the  exception  of  the  count  team. 

(2)  Access  to  the  table  game  drop  box 
contents  key  at  other  than  scheduled 
count  times  shall  require  the 
involvement  of  at  least  three  persons 
from  separate  departments,  including 
management.  The  reason  for  access  shall 
be  documented  with  the  signatures  of 
all  participants  and  observers. 

(3)  Only  count  team  members  shall  be 
allowed  access  to  table  game  drop  box 
content  keys  during  the  count  process. 

(s)  Bill  acceptor  canister  contents 
keys.  (1)  The  physical  custody  of  the 
keys  needed  for  accessing  stored,  full 
bill  acceptor  canister  contents  shall 
require  involvement  of  persons  from 
two  separate  departments,  with  the 
exception  of  the  count  team. 

(2)  Access  to  the  bill  acceptor  canister 
contents  key  at  other  than  scheduled 
count  times  shall  require  the 
involvement  of  at  least  three  persons 
from  .separate  departments,  one  of 
whom  must  be  a  supervisor.  The  reason 
for  access  shall  be  documented  with  the 
signatures  of  all  participants  and 
observers. 

(3)  Only  the  count  team  members 
shall  be  allowed  access  to  bill  acceptor 
canister  contents  keys  during  the  count 
process. 
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(t)  Emergency  drop  procedures. 
Emergency  drop  procedures  shall  be . 
developed  by  the  Tribal  saming 
regulatory  authority,  or  me  gaming 
operation  as  approved  by  the  Tribal 
gaming  regiilatory  authority. 

(u)  Equipment  standards  for  gaming 
machine  count.  (1)  A  weigh  scale 
calibration  module  shall  be  secured  so 
as  to  prevent  imauthorized  access  (e.g., 
prenumbered  seal,  lock  and  key,  etc.). 

(2)  A  person  independent  of  the  cage, 
vault,  gaming  machine,  and  count  team 
hmctions  shall  be  required  to  be  present 
whenever  the  calibration  module  is 
accessed.  Such  access  shall  be 
dociunented  and  maintained. 

(3)  If  a  weigh  scale  interface  is  used, 
it  shall  be  adequately  restricted  so  as  to 
prevent  unauthorized  access 
(passwords,  keys,  etc.). 

(4)  If  the  weigh  scale  has  a  zero 
adjustment  mechanism,  it  shall  be 
physically  limited  to  minor  adjustments 
{e.g.,  weight  of  a  bucket)  or  physically 
situated  such  that  any  unnecessary 
adjustments  to  it  during  the  weigh 
process  would  be  observed  by  other 
count  team  members. 

(5)  The  weigh  scale  and  weigh  scale 
interface  (if  applicable)  shall  be  tested 
by  a  person  or  persons  independent  of 
the  cage,  vault,  and  gaming  machine 
departments  and  count  team  at  least 
quarterly.  At  least  annually,  this  test 
shall  be  performed  by  internal  audit  in 
accordance  with  the  internal  audit 
standards.  The  result  of  these  tests  shall 
be  documented  and  signed  by  the 
person  or  persons  performing  the  test. 

(6)  Prior  to  the  gaming  machine  count, 
at  least  two  employees  shall  verify  the 
accuracy  of  the  weigh  scale  with  varying 
weights  or  with  varying  amounts  of 
previously  counted  coin  for  each 
denomination  to  ensure  the  scale  is 
properly  calibrated  (varying  weights/ 
coin  from  drop  to  drop  is  acceptable). 

(7)  If  a  mechanical  coin  counter  is 
used  (instead  of  a  weigh  scale),  the 
Tribal  gaming  regulatory  authority,  or 
the  gaming  operation  as  approved  by  the 
Tribal  gaming  regulatory  authority,  shall 
establish  and  the  gaming  operation  shall 
comply  with  procedures  that  are' 
equivalent  to  those  described  in 
paragraphs  (u)(4),  (u)(5),  and  (u)(6)  of 
this  section. 

(8)  If  a  coin  meter  count  machine  is 
used,  the  count  team  member  shall 
record  the  machine  number 
denomination  and  number  of  coins  in 
ink  on  a  source  document,  unless  the 
meter  machine  automatically  records 
such  information. 

(i)  A  coimt  team  member  shall  test  the 
coin  meter  count  machine  before  the 
actual  count  to  ascertain  if  the  metering 
device  is  functioning  properly  with  a 


predetermined  nimiber  of  coins  for  each 
denomination, 
(ii)  [Reserved] 

1542.42    What  ar*  the  minimum  imamal 
control  standarda  for  Inlanial  audtt  for  TIar 
C  gaming  oporatlona? 

(a)  Interna]  audit  persoimel.  (1)  For 
Tier  C  gaming  operations,  a  separate 
internal  audit  department  shall  be 
maintained  whose  primary  function  is 
performing  internal  audit  work  and  that 
is  independent  with  respect  to  the 
departments  subject  to  audit. 

(2)  The  interned  audit  personnel  shall 
report  directly  to  the  Tribe,  Tribal 
gaming  regulatory  authority,  audit 
committee,  or  other  entity  designated  by 
the  Tribe  in  accordance  with  the 
definition  of  internal  audit  in  §  542.2. 

(b)  Audits.  (1)  Internal  audit 
personnel  shall  perform  audits  of  all 
major  gaming  areas  of  the  gaming 
operation.  The  following  shall  be 
reviewed  at  least  annuaUy: 

(i)  Bingo,  including  but  not  limited  to, 
bingo  card  control,  payout  procedures, 
and  cash  reconciliation  process; 

(ii)  Pull  tabs,  including  but  not 
limited  to,  statistical  records,  winner 
verification,  perpetual  inventory,  and 
accountability  of  sales  versus  inventory; 

(iii)  Card  games,  including  but  not 
limited  to,  card  games  operation,  cash 
exchange  procedures,  shill  transactions, 
and  coimt  procedures: 

(iv)  Keno,  including  but  not  limited 
to,  game  write  and  payout  procedures, 
sensitive  key  location  and  control,  and 
a  review  of  keno  auditing  procedures; 

(v)  Pari-mutual  wagering,  including 
write  and  payout  procedures,  and  pari- 
mutual  auditing  procedures: 

(vi)  Table  games,  including  but  not 
limited  to.  fill  and  credit  procedures,  pit 
credit  play  procedures,  rim  credit 
procediues.  soft  drop/count  procedures 
and  the  subsequent  transfer  of  funds, 
unannounced  testing  of  coimt  room 
currency  counters  and/or  currency 
interface,  location  and  control  over 
sensitive  keys,  the  tracing  of  source 
documents  to  simmiarized 
documentation  and  accounting  records, 
and  reconciliation  to  restricted  copies; 

(vii)  Gaming  machines,  including  but 
not  limited  to,  jackpot  payout  and 
gaming  machine  fill  procedures,  gaming 
machine  drop/coimt  and  bill  acceptor 
drop/count  and  subsequent  transfer  of 
funds,  unannounced  testing  of  weigh 
scale  and  weigh  scale  interface, 
unannounced  testing  of  count  room 
ciurency  counters  and/or  currency 
interface,  gaming  machine  drop  cabinet 
access,  tracing  of  source  dociiments  to 
summarized  documentation  and 
accoimting  records,  reconciliation  to 
restricted  copies,  location  and  control 


over  sensitive  keys,  compliance  with 
EPROM  duplication  procedures,  and 
compliance  with  KflCS  procedures  for 
gaming  machines  that  accept  currency 
-or  coin(s)  and  issue  cash-out  tickets  or 
gaming  machines  that  do  not  accept 
currency  or  coin(8)  and  do  not  return 
currency  or  coin(s); 

(viii)  Cage  and  credit  procedures 
including  all  cage,  credit,  and  collection 
procedures,  and  the  reconciliation  of 
trial  balances  to  physical  instruments  on 
a  sample  basis.  Cage  accoimtability  shall 
be  reconciled  to  the  general  ledger; 

(ix)  Information  technology  functions, 
including  review  for  compliance  with 
information  technology  standards; 

(x)  Complimentary  service  or  item, 
including  but  not  limited  to.  procedures 
whereby  complimentary  service  items 
are  issued,  authorized,  and  redeemed; 
and 

(xi)  Any  other  internal  audits  as 
requked  by  the  Tribe,  Tribal  gaming 
regulatory  authority,  audit  committee, 
or  other  entity  designated  by  the  Tribe. 

(2)  In  addition  to  the  observation  and 
examinations  performed  under 
paragraph  (b)(1)  of  this  section,  follow- 
up  observations  and  examinations  shall 
be  performed  to  verify  that  corrective 
action  has  been  taken  regarding  all 
instances  of  noncompliance  cited  by 
internal  audit,  the  independent 
accountant,  and/or  the  Commission. 
The  verification  shall  be  performed 
within  six  (6)  months  following  the  date 
of  notification. 

(3)  Whenever  possible,  internal  audit 
observations  shall  be  performed  on  an 
unannounced  basis  (i.e.,  without  the 
employees  being  forewarned  that  their 
activities  will  be  observed). 
Additionally,  if  the  independent 
accountant  also  performs  the  internal 
audit  function,  the  accoimtant  shall 
perform  separate  observations  of  the 
table  games/gaming  machine  drops  and 
coimts  to  satisfy  the  internal  audit 
observation  requirements  and 
independent  accoimtant  tests  of  controls 
as  required  by  the  American  Institute  of 
Certified  Public  Accountants  guide. 

(c)  Documentation.  (1)  Documentation 
{e.g..  checklists,  programs,  reports,  etc.) 
shall  be  prepared  to  evidence  all 
internal  audit  work  performed  as  it 
relates  to  the  requirements  in  this 
section,  including  all  instances  of 
noncompliance. 

(2)  The  internal  audit  department 
shall  operate  with  audit  programs, 
which,  at  a  minimum,  address  the 
MICS.  Additionally,  the  department 
shall  properly  document  the  work 
performed,  the  conclusions  reached, 
and  the  resolution  of  all  exceptions. 
Institute  of  Internal  Auditors  standards 
are  reconunended  but  not  required. 
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(d)  Reports.  (1)  Reports  documenting 
audits  performed  shall  be  maintained 
and  made  available  to  the  Commission 
upon  request. 

(2)  Such  audit  reports  shall  include 
the  following  information: 

(i)  Audit  objectives; 

(ii)  Audit  procedures  and  scope; 

(iii)  Findings  and  conclusions; 

(iv)  Recommendations,  if  applicable; 
and 

(v)  Management's  response. 

(e)  Material  exceptions.  All  material 
exceptions  resulting  bom  internal  audit 
work  shall  be  investigated  and  resolved 
with  the  results  of  such  being 
documented  and  retained  for  five  years. 

(f)  Role  of  management.  (1)  Internal 
audit  findings  shall  be  reported  to 
management. 

(2)  Management  shall  be  required  to 
respond  to  internal  audit  findings 
stating  corrective  measures  to  be  taken 
to  avoid  recurrence  of  the  audit 
exception. 

(3)  Such  management  responses  shall 
be  included  in  the  internal  audit  report 
that  will  be  delivered  to  management, 
the  Tribe,  Tribal  gaming  regulatory 
authority,  audit  committee,  or  other 
entity  designated  by  the  Tribe. 

1542.43    What  aratiM  minimum  intamal 
control  alandarda  for  survailianoa  for  a  Tiar 
C  gaming  operation? 

(a)  The  surveillance  system  shall  be 
maintained  and  operated  from  a  staffed 
surveillance  room  and  shall  provide 
surveillance  over  gaming  areas. 

(b)  The  entrance  to  the  surveillance 
room  shall  be  located  so  that  it  is  not 
readily  accessible  by  either  gaming 
operation  employees  who  work 
primarily  on  the  casino  floor,  or  the 
general  public. 

(c)  Access  to  the  surveillance  room 
shall  be  limited  to  surveillance 
personnel,  designated  employees,  and 
other  persons  authorized  in  accordance 
with  the  surveillance  department 
policy.  Such  policy  shall  be  approved 
by  the  Tribal  gaming  regulatory 
authority.  The  surveillance  department 
shall  maintain  a  sign-in  log  of  other 
authorized  persons  entering  the 
surveillance  room. 

(d)  Surveillance  room  equipment 
shall  have  total  override  capdiility  over 
all  other  satellite  surveillance 
equipment  located  outside  the 
surveillance  room. 

(e)  In  the  event  of  power  loss  to  the 
surveillance  system,  an  auxiliary  or 
backup  power  source  shall  be  available 
and  capable  of  providing  immediate 
restoration  of  power  to  all  elements  of 
the  surveillance  system  that  enable 
surveillance  personnel  to  observe  the 
table  games  remaining  open  for  play  and 


all  areas  covered  by  dedicated  cameras. 
Auxiliary  or  backup  power  sources  such 
as  a  UPS  System,  backup  generator,  or 
an  alternate  utility  supplier,  satisfy  this 
requirement. 

(f)  The  surveillance  system  shall 
include  date  and  time  generators  that 
possess  the  capability  to  display  the 
date  and  time  of  recorded  events  on 
video  and/or  digital  recordings.  The 
displayed  date  and  time  shall  not 
significantly  obstruct  the  recorded  view. 

(g)  The  surveillance  department  shall 
strive  to  ensure  staff  is  trained  in  the  use 
of  the  equipment,  knowledge  of  the 
games,  and  house  rules. 

(h)  Each  camera  required  by  the 
standards  in  this  section  shall  be 
installed  in  a  manner  that  will  prevent 
it.from  being  readily  obstructed, 
tampered  with,  or  disabled  by 
customers  or  employees. 

(i)  Each  camera  required  by  the 
standards  in  this  section  shall  possess 
the  capability  of  having  its  picture 
displayed  on  a  monitor  and  recorded. 
The  surveillance  system  shall  include 
sufficient  numbers  of  monitors  and 
recorders  to  simultaneously  display  and 
record  multiple  gaming  and  count  room 
activities,  and  record  the  views  of  all 
dedicated  cameras  and  motion  activated 
dedicated  cameras. 

(j)  Reasonable  effort  shall  be  made  to 
repair  each  malfunction  of  surveillance 
system  equipment  required  by  the 
standards  in  this  section  within  seventy- 
two  (72)  hours  after  the  malfunction  is 
discovered.  The  Tribal  gaming 
regulatory  authority  shall  be  notified  of 
any  camera(s)  that  has  malfunctioned 
for  more  than  twenty-four  (24)  hours. 

(1)  In  the  event  of  a  dedicated  camera 
malfunction,  the  gaming  operation  and/ 
or  the  surveillance  department  shall 
immediately  provide  alternative  camera 
coverage  or  other  security  measures, 
such  as  additional  supervisory  or 
security  persoimel,  to  protect  the  subject 
activibj. 

(2)  [Reserved] 

(k)  Bingo.  (1)  The  surveillance  system 
shall  possess  the  capability  to  monitor 
the  bingo  ball  drawing  device  or  random 
number  generator,  which  shall  be 
recorded  during  the  course  of  the  draw 
by  a  dedicated  camera  with  sufficient 
clarity  to  identify  the  balls  drawn  or 
numbers  selected. 

(2)  The  surveillance  system  shall 
monitor  and  record  the  game  board  and 
the  activities  of  the  employees 
responsible  for  drawing,  calling,  and 
entering  the  balls  drawn  or  numbers 
selected. 

(1)  Card  games.  The  surveillance 
system  shall  monitor  and  record  general 
activities  in  each  card  room  with 
sufficient  clarity  to  identify  the 


employees  performing  the  different    . 
functions. 

(m)  Progressive  card  games.  (1) 
Progressive  card  games  with  a 
progressive  jackpot  of  $25,000  or  more 
shall  be  monitored  and  recorded  by 
dedicated  cameras  that  provide  coverage 
of: 

(i)  The  table  surface,  sufficient  that 
the  card  values  and  card  suits  can  be 
clearly  identified; 

(ii)  An  overall  view  of  the  entire  table 
with  sufficient  clarity  to  identify 
customers  and  dealer:  and 

(iii)  A  view  of  the  posted  jackpot 
amount. 

(2)  [Reserved] 

(n)  Keno.  (1)  The  surveillance  system 
sh^l  possess  the  capability  to  monitor 
the  keno  ball-drawing  device  or  random 
number  generator,  which  shall  be 
recorded  during  the  course  of  the  draw 
by  a  dedicated  camera  with  sufficient 
clarity  to  identify  the  balls  drawn  or 
numbers  selected. 

(2)  The  surveillance  system  shall 
monitor  and  record  general  activities  in 
each  keno  game  area  with  sufficient 
clarity  to  identify  the  employees 
performing  the  different  functions. 

(o)  Pari-mutuel.  The  surveillance 
system  shall  monitor  and  record  general 
activities  in  the  pari-mutuel  area,  to 
include  the  ticket  writer  and  cashier 
areas,  with  sufficient  clarity  to  identify 
the  employees  performing  the  different 
functions. 

(p)  Table  games.  (1)  Operations  with 
four  (4)  or  more  table  games.  Except  as 
otherwise  provided  in  paragraphs  (p)(3). 
(p)(4),  and  (p)(5)  of  this  section,  the 
surveillance  system  of  gaming 
operations  operating  four  (4)  or  more 
table  games  shall  provide  at  a  minimum 
one  (1)  pan-tilt-zoom  camera  per  two  (2) 
tables  and  surveillance  must  be  capable 
of  taping: 

(i)  With  sufficient  clarity  to  identify 
customers  and  dealers;  and 

(ii)  With  sufficient  coverage  and 
clarity  to  simultaneously  view  the  table 
bank  and  determine  the  configuration  of 
wagers,  card  values,  and  game  outcome. 

(iii)  One  (1)  dedicated  camera  per 
table  and  one  (1)  pan-tilt-zoom  camera 
per  four  (4)  tables  may  be  an  acceptable 
alternative  procedure  to  satisfy  the 
requirements  of  this  paragraph. 

(2)  Operations  with  three  (3)  or  fewer 
table  games.  The  surveillance  system  of 
gaming  operations  operating  three  (3)  or 
fewer  table  games  shall: 

(i)  Comply  with  the  requirements  of 
paragraph  (p)(l)  of  this  section;  or 

(ii)  Have  one  (1)  overhead  camera  at 
each  table. 

(3)  Craps.  All  craps  tables  shall  have 
two  (2)  dedicated  cross  view  cameras 
covering  both  ends  of  the  table. 
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(4)  Roulette.  All  roulette  areas  shall 
have  one  (1)  overhead  dedicated  camera 
covering  the  roulette  wheel  and  shall 
also  have  one  (1)  dedicated  camera 
covering  the  play  of  the  table. 

(5)  Big  wheel.  All  big  wheel  games 
shall  have  one  (1)  dedicated  camera 
viewing  the  wheel. 

(q)  F^gressive  table  games.  (1) 
Prof^ssive  table  games  with  a 
progressive  jackpot  of  $25,000  or  more 
shall  be  monitored  and  recorded  by 
dedicated  cameras  that  provide  coverage 
of: 

(i)  The  table  surface,  sufficient  that 
the  card  values  and  card  suits  can  be 
clearly  identified; 

(ii)  An  overall  view  of  the  entire  table 
with  sufficient  clarity  to  identify 
customers  and  dealer:  and 

(iii)  A  view  of  the  progressive  meter 
jackpot  amount.  If  several  tables  are 
linked  to  the  same  progressive  jackpot 
meter,  only  one  meter  need  be  recorded. 

(2)  (Reserved] 

(r)  Gaming  machines.  (1)  Except  as 
otherwise  provided  in  paragraphs  (r)(2) 
and  (r)(3)  of  this  section,  gaming 
machines  offering  a  payout  of  more  than 
$250,000  shall  be  monitored  and 
recorded  by  a  dedicated  camera(s)  to 
provide  coverage  of: 

(i)  All  customers  and  employees  at  the 
gaming  machine,  and 

(ii)  Ine  face  of  the  gaming  machine, 
with  sufficient  clarity  to  identify  the 
payout  line(s)  of  the  gaming  machine. 

(2)  bihouse  progressive  machine.  In- 
house  progressive  gaming  machines 
ofiiering  a  base  payout  amount  (jackpot 
reset  amount)  of  more  than  $100,000 
shall  be  monitored  and  recorded  by  a 
dedicated  camera(s)  to  provide  coverage 
of: 

(i)  All  customers  and  employees  at  the 
gaining  machine;  and 

(ii)  The  face  of  the  gaming  machine, 
with  sufficient  clarity  to  identify  the 
payout  line(s)  of  the  gaming  machine. 

(3)  Wide^rea  progressive  machine. 
Wide-area  progressive  gaming  machines 
offering  a  base  payout  amount  of  more 
than  $1.5  million  and  monitored  by  an 
independent  vendor  utili^ng  an  on-line 
progressive  computer  system  shall  be 
monitored  and  recorded  by  a  dedicated 
camera(s)  to  provide  coverage  of: 

(i)  All  customers  and  employees  at  the 
gaming  machine;  and 

(ii)The  foce  of  the  gaming  machine, 
with  sufficient  clarity  to  identify  the 
payout  line(s)  of  the  gaming  machine. 

(4)  Notwithstanding  paragraph  (r)(l) 
of  this  section,  if  the  gaming  machine  is 
a  multi-game  machine,  the  Tribal 
gaming  regulatory  authority,  or  the 
'gaming  operation  subject  to  the 
approval  of  the  Tribal  gaming  regulatory 
authority,  may  develop  and  implement 
alternative  procedures  to  verify  payouts. 


(s)  Cage  and  vauh.  (1)  The 
surveillance  system  shall  monitor  and 
record  a  general  overview  of  activities 
occurring  in  each  cage  and  vault  area 
with  sufficient  clarity  to  identify 
employees  within  the  cage  and 
customers  and  employees  at  the  cotinter 
areas. 

(2)  Each  cashier  station  shall  be 
equipped  with  one  (1)  dedicated 
overhead  camera  covering  the 
transaction  area. 

(3)  The  surveillance  system  shall 
provide  an  overview  of  cash 
transactions.  This  overview  should 
include  the  customer,  the  employee, 
and  the  surrounding  area. 

(t)  Fills  and  credits.  (1)  The  cage  or 
vault  area  in  which  fills  and  credits  are 
transacted  shall  be  monitored  and 
recorded  by  a  dedicated  camera  or 
motion  activated  dedicated  camera  that 
provides  coverage  with  sxiffident  clarity 
to  identify  the  chip  values  and  the 
amounts  on  the  fill  and  credit  slips. 

(2)  Controls  provided  by  a 
computerized  fill  and  credit  system 
maybe  deemed  an  adequate  alternative 
to  viewing  the  fill  and  credit  slips. 

(u)  Currency  and  coin.  (1)  The 
stirveillance  system  shall  monitor  and 
record  with  sufficient  clarity  all  areas 
where  currency  or  coin  may  be  stored  or 
counted. 

(2)  Audio  capability  of  the  soft  count 
room  shall  also  be  maintained. 

(3)  The  surveillance  system  shall 
provide  for: 

(i)  Coverage  of  scales  shall  be 
sufficiently  clear  to  view  any  attempted 
manipulation  of  the  recorded  data. 

(ii)  Monitoring  and  recording  of  the 
table  game  drop  box  storage  rack  or  area 
by  either  a  dedicated  camera  or  a 
motion-detector  activated  camera. 

(iii)  Monitoring  and  recording  of  all 
areas  where  coin  may  be  stored  or 
counted,  including  the  hard  count  room, 
all  doors  to  the  hard  count  room,  all 
scales  and  wrapping  machines,  and  all 
areas  where  uncoimted  coin  may  be 
stored  diuing  the  drop  and  count 
process. 

(iv)  Monitoring  and  recording  of  soft 
count  room,  including  all  doms  to  the 
room,  all  table  game  dtop  boxes,  safes, 
and  counting  surfaces,  and  all  count 
team  personnel.  The  coimting  surface 
area  must  be  continuously  monitored 
and  recorded  by  a  dedicated  camera 
during  the  soft  count. 

(v)  Monitoring  and  recording  of  all 
areas  where  currency  is  sorted,  stacked, 
coimted.  verified,  or  stored  during  the 
soft  count  process. 

(v)  Change  booths.  The  surveillance 
system  shall  monitor  and  record  a 
general  overview  of  the  activities 


occiuring  in  each  gaming  machine 
change  booth. 

(w)  Video  recording  and/or  digital 
record  retention. 

(1)  All  video  recordings  and/or  digital 
records  of  coverage  provided  by  the 
dedicated  cameras  or  motion-activated 
dedicated  cameras  required  by  the 
standards  in  this  section  shall  be 
retained  for  a  minimum  of  seven  (7) 
days. 

(2)  Recordings  involving  suspected  or 
confirmed  gaming  crimes,  unlawful 
activity,  or  detentions  by  security 
personnel,  must  be  retained  for  a 
minimum  of  thirty  (30)  days. 

(3)  Duly  authenticated  copies  of  video 
recordings  and/or  digital  records  shall 
be  provided  to  the  Commission  upon 
request. 

(x)  Video  library  log.  A  video  library 
log,  or  comparable  alternative  procedure 
approved  by  the  Tribal  gaming 
regulatory  authority,  shall  be 
maintained  to  demonstrate  compliance 
with  the  storage,  identification,  and 
retention  standards  required  in  this 
section. 

(y)  Malfunction  and  repair  log.  (1) 
Surveillance  personnel  shall  maintain  a 
log  or  alternative  procedure  approved 
by  the  Tribal  gaming  regulatory 
authority  that  documents  each 
malfunction  and  repair  of  the 
surveillance  system  as  defined  in  this 
section. 

(2)  The  log  shall  state  the  time,  date, 
and  nature  of  each  malfunction,  the 
efforts  expended  to  repair  the 
malfunction,  and  the  date  of  each  effort, 
the  reasons  for  any  delays  in  repairing 
the  malfunction,  the  date  the 
malfunction  is  repaired,  and  where 
applicable,  any  alternative  security 
measures  that  were  taken. 

(z)  Surveillance  log.  (1)  Surveillance 
peraonnel  shall  niaintain  a  log  of  all 
surveillance  activities. 

(2)  Such  log  shall  be  maintained  by 
surveillance  room  personnel  and  shall 
be  stored  seciuely  within  the 
surveillance  department. 

(3)  At  a  minimum,  the  following 
information  shall  be  recorded  in  a 
surveillance  log: 

(i)  Date; 

(ii)  Time  commenced  and  terminated; 

(iii)  Activity  observed  or  performed; 
and 

(iv)  The  name  or  license  credential 
number  of  each  person  who  initiates, 
performs,  or  supervises  the  surveillance. 

(4)  Surveillance  personnel  shall  also 
record  a  summary  of  the  results  of  the 
surveillance  of  any  suspicious  activity. 
This  siunmary  may  be  maintained  in  a 
separate  log. 
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Signed  at  Washington.  EXZ.  this  17th  day  of 
June,  2002. 
Montie  R.  Deer, 
Chairman. 
Elizabeth  L.  Homer, 
Vice-Chair. 
Teresa  E.  Poust, 
Commissioner. 

[FR  Doc.  02-15644  Filed  6-26-02;  8:45  am] 
BILUNG  CODE  7S65-01-P 


«    F=l 


i| 


Thursday, 
June  27,  2002 


Part  m 


Department  of 
Agriculture 

Food  and  Nutrition  Service 


7  CFR  Part  226 

Child  and  Adult  Care  Food  Program; 
Implementing  Legislative  Reforms  To 
Strengthen  Program  Integrity;  Final  Rule 


43448 


Federal  Reg^er/Vol.  67,  No.  124 /Thursday.  June  27,  2002 /Rules  and  Regulations 


DEPARTMENT  OF  AQRICULTURE 
Fdod  and  Nutrition  Servtee 

7CFRPart226 

RIN0584-AC94 

ChlM  and  Adult  Car*  Food  Program; 
Imptomanting  Laglalativa  RelOnna  To 
Strangthan  Program  Intagrlty 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Interim  rule. 

SUMMARY:  This  rule  incorporates  in  the 
Child  and  Adult  Care  Food  Program 
regulations  the  changes  mandated  by 
the  Agricultural  Risk  Protection  Act  of 
2000  and  the  Grain  Standards  and 
Warehouse  Improvement  Act  of  2000. 
The  changes  made  by  these  laws  that 
affect  the  Child  and  Adult  Care  Food 
Program  were  enacted  due  to  concerns 
resulting  from  the  findings  of  State  and 
Federal  Program  reviews  and  from 
audits  and  investigations  conducted  by 
the  Department's  Office  of  Inspector 
General.  The  changes  made  by  this  rule 
are  in  several  broad  Program  areas:  the 
basic  eligibility  criteria  for  participation 
by  institutions;  procedures  for  denying 
institutions'  applications  and  for 
terminating  agreements  with 
institutions  and  day  care  homes  that  do 
not  meet  Program  requirements;' 
administrative  review  procedures  for 
institutions  and  day  care  homes;  State 
agency  and  sponsoring  organization 
monitoring  requirements;  limits  on  the 
amount  of  reimbursable  administrative 
costs  for  sponsors  of  centers;  and  State 
agency  controls  on  day  care  home 
participation.  The  changes  are  designed 
to  improve  Program  operations  and 
monitoring  at  the  State  agency  and 
institution  levels. 

DATES:  The  effective  date  for  this  rule  is 
July  29,  2002.  For  sponsoring 
organizations  participating  in  the 
Program  as  of  the  date  of  publication, 
the  provision  at  §  226.16(b)(1)  relating  to 
the  appropriate  level  of  monitoring  staff 
must  be  implemented  no  later  than  July 
29,  2003.  To  be  assured  of 
consideration,  comments  must  be 
postmarked  on  or  before  December  24, 
2002.  Comments  will  also  be  accepted 
via  E  Mail  if  sent  to 
CNDPROPOSALQFNS.  USDA.GOVmo 
later  than  11:59  p.m.  on  December  24, 
2002. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Robert  Eadie,  Chief, 
Policy  and  Program  Development 
Branch,  Child  Nutrition  Division,  Food 
and  Nutrition  Service,  Department  of 
Agriculture,  3101  Park  Center  Drive, 


Room  634,  Alexandria,  Virginia  22302- 
1594.  Comments  will  also  be  accepted 
via  E  Mail  sent  to 

CNDPROPOSAL9FNS.USDA.GOV.  All 
written  submissions  will  be  available  for 
public  inspection  at  this  location    . 
Monday  through  Friday,  8:30  a.m.-<5 
p.m. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Mr. 
Edward  Morawetz  or  Ms.  Melissa 
Rothstein  at  the  above  address  or  by 
telephone  at  (703)  305-2620.  A 
regulatory  impact  analysis  was 
completed  as  part  of  the  development  of 
this  interim  rule.  Copies  of  this  analysis 
may  be  requested  from  Mr.  Morawetz  or 
Ms.  Rothstein. 
SUPPLEMENTARY  MFORMATION: 

Background 

What  Led  to  the  Increased  Focus  on 
Program  Management  and  Integrity  in 
the  Child  and  Adult  Care  Food 
Program? 

In  recent  years,  State  and  Federal 
reviews  of  the  Child  and  Adult  Care 
Food  Program  (CACFP  or  Program)  have 
found  a  number  of  cases  of 
mismanagement,  abuse,  and,  in  some 
instances,  fraud  by  institutions  and 
facilities  participating  in  the  CACFP. 
("Institution"  means  an  independent 
center  or  a  sponsoring  organization  that 
holds  an  agreement  with  the  State 
agency  to  administer  CACFP.  "Facility" 
will  be  defined  in  this  rule  to  mean  any 
center  or  day  care  home  participating  in 
CACFP  under  a  sponsoring 
organization.  "Center"  will  be  defined 
in  this  rule  to  include  child  care  centers, 
adult  day  care  centers,  and  outside- 
school-hoius  centers).  These  reviews 
revealed  critical  weaknesses  in  State 
agency  and  institution  management 
controls  over  Program  operations,  and 
examples  of  regulatory  noncompliance 
by  institutions  and  facilities,  including 
improper  use  of  Program  funds.  In 
addition,  audits  and  investigations 
conducted  by  the  Department's  Office  of 
Inspector  General  (OIG)  raised  serious 
concerns  regarding  the  adequacy  of 
financial  and  administrative  controls  in 
CACFP  and  documented  instances  of 
mismanagement  and,  in  some  cases, 
fraud,  by  Program  participants.  Finally, 
the  General  Accounting  Office 
conducted  a  review  of  the  CACFP  which 
raised  questions  concerning  Federal  and 
State  administration  of  the  Program. 

What  Did  the  Department  Do  in 
Response  to  These  Audits, 
Investigations,  and  Reviews? 

In  1905,  we  convened  a  working 
group  of  State  and  Federal  Program 
administrators  to  address  the  issues 
raised  in  these  reviews  and  audits. 


Based  on  input  from  this  group,  that 
identified  the  most  critical  and 
vulnerable  asptects  of  Program 
management  in  day  care  homes  and 
child  care  centers,  we  developed  and 
disseminated  guidance  on  management 
improvement  in  the  CACFP  to  all  State 
agencies  in  1997  and  1998.  In  the 
meantime,  we  continued  work  on 
proposed  regulations  designed  to 
address  the  problems  identified  in  State 
and  FederaT^eviews  ^nd  in  audit 
findings  from  OIG. 

What  Was  the  Legislative  Response  to 
the  Review  and  Audit  Finding? 

The  William  F.  Goodling  Child 
Nutrition  Reauthorization  Act  of  1998 
(Pub.  L.  105-336,  October  31, 1998) 
earmarked  a  portion  of  the  CACFP 
appropriation  for  Fiscal  Years  1999 
through  2003  to  provide  training  and 
technical  assistance  to  State  agencies  to 
improve  program  management  and    . 
oversight  (42  U.S.C.  1766(q)(3)).  With 
this  funding,  we  developed  a  formal 
training  package  that  incorporated  and 
expanded  upon  the  written  management 
improvement  guidance  issued  in  1997- 
1998.  In  the  fall  and  winter  of  1999- 
2000,  we  conducted  sessions  around  the 
country  during  which  over  500  State 
agency  staff  involved  in  various  aspects 
of  Program  administration  received 
training  in  these  management 
improvement  techniques.  We  also 
intensified  our  efforts  to  monitor  the 
CACFP  in  every  State  in  fiscal  years 
2000  and  2001.  We  will  use  the  results 
of  these  reviews  to  inform  us  in 
developing  additional  training  and 
guidance  on  the  most  problematic 
aspects  of  Program  operations  and 
administration,  and  to  help  us  target 
areas  of  State-level  Program  ' 
management  for  more  intensive  review 
in  the  futiue. 

On  Jime  20,  2000,  the  Agricultural 
Risk  Protection  Act  of  2000  (Pub.  L. 
106-224,  (ARPA))  was  enacted.  ARPA 
made  a  niunber  of  changes  to  the 
CACFP  statute  (section  17  of  the 
Richard  B.  Russell  National  School 
Lunch  Act  (42  U.S.C.  1766)  (NSLA)J 
designed  to  improve  Program  integrity. 
Shortly  after  that,  the  Grain  Standards 
and  Warehouse  Improvement  Act  of 
2000  (Pub.  L.  106-472,  November  9, 
2000)  (Grain  Standards  Act)  modified 
one  of  the  amendments  made  by  ARPA. 
The  ARPA  and  Grain  Standards  Act 
amendments  are  the  basis  for  this  rule 
and  are  discussed  in  more  detail  below. 

Why  Is  the  Department  Publishing 
These  Changes  in  an  Interim  Rule? 

We  are  publishing  this  as  an  interim 
rule  because  of  the  requirements  of 
ARPA.  Section  263(a)  of  ARPA  required 
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the  Secretary  to  publish  rules  as  soon  as 
practicable  without  regard  to  the  notice 
and  comment  requirements  of  section 
553  of  the  Administrative  Procedure 
Act,  the  Secretary  of  Agricultiu«'s 
policies  relating  to  public  participation 
in  rulemaking,  and  the  Paperwork 
Reduction  Act.  Therefore,  we  are 
required  to  publish  a  rule  incorporating 
these  changes  to  CACFP  as 
expeditiously  as  possible.  The 
amendments  made  by  section  307  of  the 
Grain  Standards  Act  are  essential  to  full 
implementation  of  the  ARPA  provisions 
and  we  have  thus  foimd  that  good  cause 
exists  to  publish  those  amenchnents 
without  first  taking  public  comment. 

Has  the  Department  Issued  Any 
Guidance  on  the  Amendments  Made  by 
ARPA  and  the  Grain  Standards  Act? 

Yes.  To  help  State  agencies 
implement  these  provisions  imtil  a  rule 
could  be  published,  we  issued  the 
following  items: 

•  July  20,  2000— "Implementing 
Statutory  Changes  to  the  CACFP 
Mandated  by  the  Agricultural  Risk 
Protection  Act  of  2000  (Pub.  L.  106- 

224)" 

•  October  16,  2000— "Monitoring 
Requirements  for  Sponsoring 
Organizations  in  the  Child  and  Adult 
Care  Food  Program  (CACFP)" 

•  October  17,  2000— Letter  to  State 

agency  directors  on  termination  of 
institutions  and  day  care  homes 

•  April  12, 2001— "Effects  of  the 
Agricultural  Risk  Protection  Act,  Pub.  L. 
106-224,  on  termination  of  the 
agreements  of  day  care  home  providers 
in  the  CACFP" 

These  items  were  sent  to  all  State 
agencies  and  are  also  available  on  our 
website  at  www.fns.usda.gov/cnd. 

In  addition,  in  December  of  2000,  we 
conducted  training  for  all  Food  and 
Nutrition  Service  (FNS)  regional  staff  on 
the  "suspension"  provisions  in  the 
Grain  Standards  Act. 

What  Is  the  Relationship  Between  This 
Rule  and  t/ie  Proposed  Rule  on 
Improving  Management  and  Program 
Integrity  in  CACFP? 

Enactment  of  ARPA  meant  that  some 
of  the  provisions  that  we  had  originally 
planned  to  include  in  the  proposed 
rulemaking  are  now  mandated  by  §  17  of 
the  NSLA.  As  a  result  of  ARPA's 
enactment,  we  deleted  provisions  that 
we  originally  intended  to  include  in  the 
proposed  rule  that  was  lUtimately 
published  on  September  12,  2000  (65  FR 
55101).  The  provisions  deleted  from  the 
proposed  rule,  as  well  as  other 
provisions  relating  to  the  amendments 
made  by  ARPA  and  the  (kain  Standards 
Act,  are  addressed  in  this  interim  rule. 


After  we  receive  public  comment  on 
this  interim  rule,  yfe  will  analyze 
comments  on  both  the  proposed  and 
interim  rules.  We  then  intend  to  publish 
a  single  rule  that  implements  the 
provisions  of  the  proposed  rule  and 
makes  any  necessary  changes  to  the 
provisions  being  implemented  in  this 
interim  rule. 

Readers  should  note  that  in  order  to 
make  the  changes  necessary  to 
implement  the  provisions  of  ARPA  and 
the  Grain  Standards  Act  relating  to 
institution  eligibility,  we  had  to 
reorganize  the  provisions  relating  to 
State  agency  approval  of  institution 
applications  in  7  CFR  226.6(b)  of  the 
current  regulations.  We  had  already 
proposed  to  amend  several  of  these 
provisions  in  the  September  12,  2000, 
rule  (e.g.,  eliminating  the  requirements 
that  State  agencies  notify  an  institution 
of  an  incomplete  application  within  15 
calendar  days  and  that  State  agencies 
provide  technical  assistance  to 
institutions  in  completing  their 
applications).  In  order  to  avoid 
confusion  and  to  provide  us  the 
opportunity  to  evaluate  any  comments 
on  these  proposed  changes,  we  have  not 
included  the  proposed  changes  in  this 
interim  rule.  Therefore,  in  making  the 
necessary  reorganization  of  §  226.6(b), 
we  repeated  these  provisions  as  they 
exist  in  the  ciurent  rules,  and  not  as  we 
proposed  changing  them  in  the 
September  12,  2000,  rule. 

The  same  circumstances  occurred  in 
other  parts  of  this  interim  rule  as  well. 
For  the  most  part,  we  have  avoided 
incorporating  any  of  the  changes 
proposed  on  September  12,  2000,  in  this 
rule  unless  two  conditions  applied:  (a) 
Commenters  on  the  proposed  rule  were 
overwhelmingly  in  favor  of  the 
proposed  change;  and  (b)  making  the 
change  in  this  rule  was  essential  to 
implementation  of  the  provisions  of 
ARPA  and  the  Grain  Standards  Act. 
Provisions  from  the  proposed  rule  that 
have  been  incorporated  in  this  interim 
rule  are  explicitly  noted  in  this 
preamble. 

What  Is  the  Department's  Role  in 
Ensuring  Proper  Implementation  of  the 
Many  Changes  Mandated  by  This  Rule? 

We  will  continue  to  monitor,  and 
provide  technical  assistance  to,  State 
agencies  to  assiue  proper 
implementation  of  this  rule's 
provisions.  Specific  funding  for  CACFP 
training  and  technical  assistance  is 
being  utilized,  in  part,  to  conduct  more, 
and  more  comprehensive,  management 
evaluations  of  State  agencies'  Program 
administration. 

hi  Fiscal  Years  2000-2001,  we 
conducted  reviews  in  every  State,  and 


we  will  continue  to  conduct  intensive 
monitoring  in  futiire  years  as  well.  As 
part  of  this  effort,  we  revised  the  CACFP 
management  evaluation  guidance  used 
by  regional  offices  in  order  to  ensiue 
that  an  in-depth  evaluation  of  each  State 
agency's  Program  administration  was 
conducted.  "Hie  management  evaluation 
guidance  will  be  further  revised  to  add 
compliance  with  the  new  provisions  of 
this  rule  as  a  key  element  of 
management  evaluations  conducted 
after  this  rule's  publication. 

How  Is  the  Remainder  of  This  Preamble 
Organized? 

Because  of  the  overlap  between  some 
provisions  of  the  interim  and  proposed 
rules,  we  have  organized  this  preamble 
into  three  parts,  using  approximately 
the  same  organization  we  used  in  the 
proposed  rule.  This  organization  of  the 
preamble  is  intended  to  facilitate  the 
later  publication  of  a  single  rule  both 
finalizing  the  provisions  of  the  proposed 
rule  aud  making  any  necessary 
modifications  to  this  interim  rule.  The 
preamble  is  organized  as  follows: 

Part  I.  Basic  Institution  Eligibility  Criteria. 
Review  and  Approval  of  Institutions' 
Applications;  Serious  Deficiency 
Determinations,  Corrective  Action. 
Suspension,  Termination,  and 
Disqualification;  and  Administrative  Reviews 

A.  Basic  requirements  for  institution 

eligibility 

1.  Limits  on  outside  employment 
(§§226.6(b)(16)  and  226.16(b)(7)) 

2.  Bonding  (§§226.6(b)(17)  and 
226.16(b)(4)) 

3.  Tax  exempt  sUtus  (§§226.12(b)(2)(i), 
226.15(a).  226.17(b)(2}.  226.19{b)(2}  and 
226.19a(b)(4)) 

4.  Past  performance  (§§  226.6(b)(12)-(14). 
226.15(b),  226.15(b)(7H8)  and  226.16(b)} 

B.  Standards  for  State  agency  review  of  an 

institutions  application  (§226.6(bHl8)) 

C.  Additional  condition  for  State  agency 

approval  of  a  new  sponsoring 

organization's  application 

(§§  226.6(b)(l  1)  226.6(b)ll8)(iiHA) 

D.  Serious  deficiency  determination, 

corrective  action,  suspension, 
termination,  and  disqualification 
(§§226.2  and  226.6(c)) 

1.  Denial  of  an  application  from  a  new  or 
renewing  institution  (§§  226.6(c)(1)  and 

(2)) 

2.  Actions  based  on  serious  deficiency 
determinations  {§§  226.6(c)(1).  (c)(2).  and 
(c)(3)) 

3.  Corrective  action  timeframes 
(§  226.6(c)(4)) 

4.  Suspension  of  participation  for  an 
insUtuUon  (§§226.2  and  226.6(c)(5)) 

5.  FNS  determination  of  serious  deficiency 
(§  226.6(c)(6)) 

6.  National  disqualified  list  (§§226.2  and 
226.6(c)(7)) 

7.  State  agency  list  (§§  226.2  and 
226.6(c)(8)) 
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E.  Administrative  reviews  for  institutions  and 
responsible  principals  and  responsible 
individuals  (§§226.2  and  226.6(k)) 

Part  n.  State  Agency  and  Institution  Review 
and  Oversight  Requirements 

A.  Unannounced  reviews 

1.  Unannounced  reviews  by  sponsoring 
organizations  (§§226.2  and  226.16(d)(4)) 

2.  Unannounced  reviews  by  State  agencies 
(§226.6(m)) 

3.  Notification  requirements  (§§  226.6(0(1). 
226.16(d)(4)(v).  and  226.18(d)(1)) 

B.  Sponsor  monitoring  staff  (§§  226.6lf)(2). 

226.16(b)(1),  and  226.16(d)(4)) 

C.  State  review  cycle  (§226.6(mM4)) 

Part  m.  Other  Operational  Provisions 

A.  Definition  of  institution  (§226.2) 

B.  Ceiling  on  administrative  reimbursements 

for  sponsors  of  centers  (§§  226.6(f)(3)  and 
226.16(b)(1)) 

C.  State  agency  limits  on  transfers  by  family 

day  care  homes  (§§226.6(p)  and 
226.18(b)(13)) 

D.  Notice  to  parents/guardians  of  enrolled 

participants  (§  226.16(b)(5)) 

E.  Procedures  for  recovery  of  funds  disbursed 

to  institutions  (§  226. 1 4(a)) 

F.  Disqualification  and  administrative 

reviews  for  family  day  care  homes 
(§§  226.16(1)  and  226.6(1)) 

Part  I.  Basic  Institution  Eligibility 
Criteria;  Review  and  Approval  of 
Institutions'  Applications;  Serious 
Deficiency  Detenninations,  Corrective 
Action,  Suspension,  Termination,  and 
DisquaHflcation;  and  Administrative 
Reviews 

In  order  to  improve  Program 
management  in  the  CACFP,  it  is  critical 
that  an  institution  (i.e.,  an  independent 
center  or  a  sponsoring  organization  of 
day  care  homes  and/or  centers)  be 
required  to  demonstrate  in  its  Program 
application  that  it  is  capable  of 
administering  the  Program  in 
accordance  with  the  regtilations. 
Similarly,  when  an  institution 
participating  in  the  Program  is  found  to 
nave  s^ous  management  problems  and 
fails  to  take  corrective  action  within  a 
reasonable  period,  it  has  demonstrated 
that  it  is  not  qualified  to  continue 
participating.  In  both  cases.  State 
agencies  must  have  clear  minimum 
Federal  guidelines  for  taking  action  to 
deny  an  institution's  application  or  to 
terminate  the  institution's  Program 
participation.  Part  I  of  this  preamble 
discusses  the  new  ARPA  and  Grain 
Standards  Act  requirements  that  are 
intended  to  improve  State  agencies' 
ability  to  approve  or  renew  only 
qualified  applicant  institutions;  to 
restrict  or  eliminate  certain  institutional 
practices  deemed  problematic  by  State 
and  Federal  reviews  and  OIG  audits; 
and  to  terminate  institutions' 
agreements  when  necessary. 


A.  Basic  Requirements  for  Institution 

Eligibility 

Prior  to  ARPA,  What  Were  the  Basic 
Requirements  for  Institution  Eligibility? 

The  NSLA  sets  forth  certain  basic 
eligibility  requirements  that  institutions 
must  meet  prior  to  their  participation  in 
CACFP.  Before  enactment  of  ARPA, 
these  were  set  forth  at  §§  17(a)  and  17(d) 
of  the  NSLA.  In  addition  to 
requirements  specific  to  different  types 
of  institutions,  the  law  stated  that  no 
institution  was  eligible  to  participate 
imless  it  accepted  final  administrative 
and  financial  responsibility  for  the 
Program's  operation,  and  had  not  been 
seriously  deficient  in  its  administration 
of  CACFP  or  other  child  nutrition 
programs. 

What  Changes  Did  ARPA  Make  to  These 
Requirements? 

Section  243(a)(8)  of  ARPA  added 
three  new  eligibility  requirements  for 
sponsoring  organizations:  (1) 
Employment  of  an  appropriate  number 
of  monitoring  staff,  based  on  regulations 
promulgated  by  the  E)epartment;  (2) 
establishment  of  a  policy  that  prohibits 
sponsoring  organization  employees  from 
having  other  employment  that  interferes 
with  their  Program  responsibilities  and 
duties;  and.  (3)  for  new  sponsoring 
organizations,  compliance  with  any 
State  law,  regulation,  or  policy  requiring 
them  to  be  bonded.  In  addition,  §  243(b) 
made  two  changes  to  basic  eligibility 
requirements  for  all  institutions  by:  (1) 
modifying  the  tax  exempt  status 
provision  of  the  NSLA  by  eliminating 
the  participation  of  any  private 
nonprofit  institution  which  has  not  yet 
obtained  (i.e.,  is  "moving  towards")  tax 
exempt  status;  and  (2)  broadening  the 
requirements  for  satisfactory  past 
performance  bv  all  institutions. 

These  new  eligibility  requirements 
(except  for  sponsor  monitor  staffing 
standards,  discussed  in  Part  n  of  this 
preamble)  are  discussed  in  this  section 
(Part  1(A))  of  the  preamble.  Other 
eligibility  criteria  pertaining  to  an 
institution's  viability,  capability,  and 
accoimtability,  as  well  as  a  special 
requirement  pertaining  to  new 
sponsoring  organizations,  were  added  to 
the  NSLA  by  §  243(b)  of  ARPA  and  are 
discussed  in  Parts  1(B)  and  1(C)  of  this 
preamble,  respectively. 

1.  Limits  on  Outside  Employment 
(S§226.6(b)(16)  and  226.16(b)(7)) 

Section  243(a)(8)(D)  of  ARPA 
amended  §  17(a)  (§  17(a)(6)(E).  as 
amended]  of  the  NSLA  to  require  that 
all  sponsoring  organizations  have  in 
effect  "a  policy  that  restricts  other 
employment  %  employees  that 


interferes  with  the  responsibilities  and 
duties  of  the  employees  of  the 
organization  witii  respect  to  the 
program.*  *  *"  This  requirement  was 
prompted  by  several  OIG  audits  which 
imcovered  examples  of  sponsoring 
organizations'  executive  directors  or 
other  employees  who  received  full-time 
salaries  paid  out  of  CACFP 
administrative  funds  while  also  being 
employed  in  a  full-time  capacity  by 
another  organization.  This  rule  adds 
§  226.6(b)(16).  which  requires 
sponsoring  organizations  not 
participating  as  of  July  29,  2002  to 
submit  their  outside  employment  policy 
to  the  State  agency  as  part  of  their 
Program  applications,  and  to  have  . 
sponsoring  orgaiuzations  participating 
as  of  July  29,  2002  submit  an  outside 
employment  policy  to  the  State  agency 
not  later  than  August  26,  2002.  This  rule 
also  makes  a  parallel  change  to 
§  226.16(b)(7). 

Is  the  Department  Regulating  the 
Content  of  These  Outside  Employment 
Policies? 

We  will  not,  except  to  establish 
certain  broad  parameters  for  State 
agencies'  use  in  reviewing  such  policies. 
Outside  employment  policies  must 
apply  to  all  employees  of  the  sponsoring 
organization  who  have  responsibilities 
relating  to  the  operation  of  CACFP.  We 
acknowledge  that  these  policies  do  not 
have  to  bar  sponsoring  organization 
employees  firam  holding  second  jobs; 
however,  a  full-time  employee  cannot 
reasonably  be  expected  to  perform  his/ 
her  Program  duties  while  holding  a 
second  full-time  job.  Therefore,  in 
establishing  limits  on  outside 
employment,  such  policies  should  take 
into  accoimt  the  number  of  work  hours 
being  charged  to  the  CACFP  (e.g.,  is  the 
employee  being  paid  for  8  hours  of  work 
per  week  related  to  CACFP,  or  40?)  and 
the  nature  of  the  sponsor-related  duties 
the  employee  performs  which  are  paid 
out  of  CACFP  fimds.  In  addition,  such 
policies  must  specifically  restrict  any 
outside  employment  that  constitutes  a 
real  or  apparent  conflict  of  interest. 

2.  Bonding  (§§  226.6(b)(17)  and 
226.16(b)(4)) 

Section  243(a)(8)(D)  of  ARPA  further 
amended  §  17(a){$  17(a)(6)(F),  as 
amended]  of  the  NSLA  to  require  that 
any  new  sponsoring  otgaiuzation 
applying  to  enter  the  program  obtain  a 
bond  if  such  bond  is  required  "under 
State  law,  regtilation,  or  policy.  *  *  *" 
Because  ARPA  refers  to  State  law, 
regulation,  or  policy,  it  is  apparent  that 
States  should  be  accorded  broad 
discretion  in  this  area.  However,  the  law 
is  clear  that  such  bonding  requirements 
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may  only  be  applied  to  new  (i.e.,  those 
that  apply  for  initial  participation  on  or 
after  the  date  of  enactment  of  ARPA: 
June  20,  2000)  sponsoring  organizations. 
This  provision  does  not  preclude  a  State 
agency  bom  requiring  an  institution  to 
obtain  a  bond  as  part  of  a  corrective 

action  plan. 
Acco^dingly^  this  rule  adds 

§§  226.6(b)(17)  and  226.16(b)(4)  to 
require  that  sponsoring  organizations 
applying  for  initial  participation  in 
CACFP  on  or  after  June  20,  2000,  submit 
a  bond  if  such  bond  is  required  by  State 
law,  regulation,  or  policy.  In  order  to 
analyze  this  provision's  impact. 
§  226.6(b)(12)  also  requires  that  any 
State  agencies  with  such  a  requirement 
provide  to  the  appropriate  Food  and 
Nutrition  Service  regional  office 
(FNSRO)  a  copy  of  their  State's  law. 
regulation,  or  policy  establishing 
bonding  requirements  for  new  CACFP 
sponsors,  as  well  as  a  list  of  the 
organizations  that  have  posted  a  bond  as 
a  result  of  such  a  requirement. 

3.  Tax  Exempt  Status  (§§  226.12(b)(2)(i). 
226.15(a),  226.17(b)(2),  226.19(b)(2),  and 
226.19a(b)(4)) 

Prior  to  enactment  of  ARPA.  §  17(d)(1) 
of  the  NSLA  required  that  nonprofit 
institutions  have  tax  exempt  status 
under  the  Internal  Revenue  Code  of 
1986  or,  "under  conditions  established 
by  the  Secretary,  [be]  moving  toward 
compliance  with  the  requirements  for 
tax  exempt  status.  *  *  *"  A  previous 
amendment  to  the  NSLA  had  limited  to 
180  days  the  period  during  which  most 
institutions  could  participate  in  CACFP 
in  a  "moving  towards  tax  exempt" 
status.  However,  §  243(b)  of  ARPA 
amended  §  17(d)(1)  (§  17(d)(1)(B)  as 
amended]  to  require  nonprofit 
institutions  to  have  tax  exempt  status 
under  the  Internal  Revenue  Code  of 
1986  prior  to  the  start  of  their  Program 
participation. 

Accordingly,  this  rule  amends 
§§226.12{b)(2)(i).  226.15(a). 
226.17(b)(2),  226.19(b)(2),  and 
226.19a(b)(4)  to  require  that  nonprofit 
organizations  have  tax  exempt  status 
prior  to  their  participation  in  CACFP. 

4.  Past  Performance  (§§  226.6(b)(12}- 
(14),  226.15(b).  226.15(b)(7)-(8).  and 
226.16(b)) 

Prior  to  enactment  of  ARPA, 
S  17(a)(2)(B)  of  the  NSLA  stated  that,  in 
order  to  be  eligible  to  participate  in 
CACFP,  an  institution  must  not  have 
been  "seriously  deficient  in  its 
operation  of  the  child  care  food 
program,  or  any  other"  child  nutrition 

Erogram  "for  a  period  of  time  specified 
y  tiie  Secretary."  Section  243(a)(8)(A) 
of  ARPA  amended  §  17(a)(6)(B)  [as 


amended]  by  adding  that  institutions 
must  not  have  been  "determined  to  be 
ineligible  to  participate  in  any  publicly 
funded  program  by  reason  of  violation 
of  the  requirements  of  the  program"  for 
a  period  of  time  specified  by  the 
Secretary. 

Section  243(c)  of  ARPA  also  added 
§  17(d)(5)(B)(i)  to  tiie  NSLA.  which 
requires  us  to  establish  procedures  for 
terminating  the  participation  of  an 
institution  or  day  care  home  provider 
that,  among  other  things,  conceals  a 
criminal  background.  This  provision 
indirectiy  establishes  another  eligibility 
requirement  with  regard  to  criminal 
backgrounds. 

Why  Does  This  Rule  Revise  the 
Requirement  Concerning  Past 
Performance  in  the  Child  Nutrition 
Programs? 

Ciuxentiy.  the  requirement  that  a  State 
agency  may  not  enter  into  an  agreement 
with  an  institution  that  has  been 
seriously  deficient  in  its  operation  of  the 
CACFP  or  any  other  child  nutrition 
program  is  contained  in  §  226.6(c). 
These  institutions  are  placed  on  what 
has  been  known  as  the  FNS  list  of 
"seriously  deficient  institutions"  (this 
list  is  renamed  the  National  disqualified 
list  by  this  rule).  The  institution  remains 
ineligible  for  the  Program  until  FNS,  in 
consultation  with  the  appropriate  State 
agency,  determines  that  the  serious 
deficiency  that  resulted  in  the  ineligible 
status  has  been  corrected. 

As  discussed  further  in  Part  KD)  of  the 
preamble,  this  rule  reorganizes 
§  226.6(c).  As  part  of  this  reorganization, 
we  moved  the  provision  that  requires 
State  agencies  to  deny  applications  from 
institutions  that  have  been  seriously 
deficient  in  the  CACFP  or  other  child 
nutrition  programs  to  §  226.6(b).  This 
provision  is  really  a  requirement  for 
Program  eligibility  rather  than  a  basis 
for  a  new  determination  of  serious 
deficiency  (that  is,  if  an  institution 
applying  to  participate  was  determined 
to  be  on  the  National  disqualified  list, 
its  application  would  be  denied,  but  it 
would  not  be  declared  seriously 
deficient  and  placed  on  the  list  again). 
As  such,  it  is  more  properly  placed  in 
§  226.6(b),  which  is  the  section  that 
addresses  application  approval.  We 
have  also  reworded  the  provision  to 
make  it  clear  that  State  agencies  are 
prohibited  from  approving  an 
application  submitted  by  an  institution 
that  is  on  the  National  (tisqualified  list. 
This  rule  also  makes  clear  that  State 
-   agencies  are  prohibited  itom  approving 
an  institution's  application  if  any  of  the 
institution's  principals  is  on  the 
National  disqualified  list,  and  are 
prohibited  frt>m  approving  the 


sponsoring  organization's  application 
on  behalf  of  a  facility  if  either  the 
facility  or  any  of  its  principals  is  on  the 
National  disqualified  list.  These 
prohibitions  are  in  §§  226.6(b)(12)  and 
(b)(13)  of  this  rule.  Related  changes  are  ■ 
made  by  this  rule  in  §§  226.15(b)  and 
226.16(b).  These  changes  are  necessary 
to  comply  with  the  requirements  of 
ARPA  for  establishing  a  National 
disqualified  list  that  includes 
disqualified  institutions,  day  care  home 
providers,  and  individuals. 

How  Does  This  Rule  Incorporate  the 
Requirement  Concerning  Past 
Performance  in  Other  Publicly  Funded 
Programs? 

This  rule  places  the  new  eligibility 
criterion  concerning  past  performance 
in  other  publicly  funded  programs  in 
§  226.6(b).  In  order  to  assist  State 
agencies  in  evaluating  whether  an 
institution  is  ineligible  to  participate  in 
any  other  publicly  funded  program  by 
reason  of  violating  that  program's 
requirements,  this  rule  adds  new 
§§  226.6(b)(13)  and  226.15(b)(7)  tiiat 
require,  as  a  part  of  each  application, 
that  the  institution  list  all  publicly 
funded  programs  in  which  the 
institution  and  its  principals 
participated  in  the  past  seven  years  and 
that  the  institution  certify  that  neither  it 
nor  any  of  its  principals  is  ineligible  to 
participate  in  those  programs  by  reason 
of  violation  of  the  requirements  of  those 
programs  during  that  period.  Instead  of 
such  a  certification,  the  institution  may 
submit  documentation  that  the 
institution  or  the  principal  previously 
determined  ineligible  was  later  fully 
reinstated  in,  or  is  now  eligible  to 
participate  in,  the  program,  including 
the  payment  of  any  debts  owed. 

What  Is  the  Effect  of  a  Criminal 
Backgroimd? 

As  noted  above,  in  order  to 
incorporate  the  ARPA  requirement  that 
we  establish  procedures  for  terminating 
the  participation  of  an  institution  or  day 
care  home  provider  that  conceals  a 
criminal  background,  we  must  also 
establish  an  application  eligibility 
requirement  with  regard  to  criminal 
backgrounds.  This  rule  amends 
§  226.6(b)  to  prohibit  State  agencies 
from  approving  an  institution's 
application  if  the  institution  or  any  of 
its  principals  have  been  convicted  of 
any  activity  that  occurred  during  the 
past  seven  years  and  that  indicated  a 
lack  of  business  integrity.  Convictions 
indicating  a  lack  of  business  integrity 
include  ^ud,  antitrust  violations, 
embezzlement,  theft,  forgery,  bribery, 
folsffication  or  obstruction  of  justice,  or 
any  other  activity  indicating  a  lack  of 
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business  integrity  as  defined  by  the 
State  agency.  As  with  the  requirement 
concerning  past  performance  in  other 
publicly  funded  programs,  the  rule  adds 
to  new  §  226.6(b)(14)  a  requirement  that 
institutions  include  with  their 
applications  a  certification  concerning 
the  criminal  backgrounds  of  the 
institution  and  its  principals.  A  related 
amendment  is  made  in  §  226.15(b)(8). 

Are  There  Any  Other  Changes  to  the 
Program  Application  Resulting  From 
These  "Past  Performance"  Provisions 
Mandated  by  ARPA? 

Yes.  We  have  also  amended 
§  226.6(b)(13)  and  (b)(14)  to  require  that 
the  Program  application  include,  as  part 
of  these  two  certification  requirements, 
language  stating  that  institutions  and 
indiviofuals  providing  false 
certifications  will  be  placed  on  the 
National  disqualified  list  and  will  be 
subject  to  any  other  applicable  dvil  or 
criminal  penalties.  This  language  will 
help  to  deter  the  submission  of 
applications  by  ineligible  itastitutions 
and  individuals,  and  will  also  provide 
the  institutioa  and  individuals  with 
notice  regarding  the  consequences  of 
submitting  folse  certifications. 

Why  Did  the  Department  Establish 
Seven  Years  as  the  Period  of  Time  for 
the  Past  Performance  and  Criminal 
Background  Eligibility  Criteria? 

Prior  to  this  rulemaking,  an 
institution  that  had  its  participation 
terminated  as  a  result  of  an  uncorrected 
serious  deficiency  in  its  operation  of 
any  FNS  Child  Nutrition  Program  was 
placed  on  the  National  disqualified  list. 
Once  on  the  list,  an  institution  was 
barred  indefinitely  bom  participating  in 
the  CACFP.  Removal  from  the  list 
occurred  only  when  FNS,  in 
consultation  with  a  State  agency, 
determined  that  the  original  serious 
deficiency  had  been  corrected.  In 
establishing  criteria  for  participation  for 
this  rule,  we  considered  whether  an 
indefinite  ban  on  participation 
accomplished  the  goal  of  ensuring 
Program  integrity.  We  also  considered 
whether  an  indefinite  ban  was  a 
reasonable  consequence  of  serious  past 
performance  problems  by  an  individual 
or  organization,  and  whether  it  was 
reasonable  for  those  with  a  criminal 
background. 

We  examined  similar  regulations 
providing  a  bar  to  participation,  the 
goyemment-wide  nonprocurement    ' 
suspension  and  debarment  provisions, 
codified  for  the  [)epartment  at  7  CFR 
part  3017.  Companies  and  individuals 
may  be  debarred  when  determined  not 
presently  responsible  based  on  actions 
such  as  criminal  convictions  or  civil 


settlement  agreements  for  fraud, 
antitrust  violations,  violation  of  terms  of 
a  public  contract,  and  similar  acts. 
Under  the  debarment  regulations, 
companies  and  individuals  may  be 
debarred — ^banned — from  participating 
in  both  prociuement  and 
nonprocurement  transactions  with 
Federal  agencies,  grantees  and 
subgrantees,  for  a  period  of  3  years  and, 
in  some  circumstances.  5  years.  This 
suggested  that  a  more  time-limited  ban 
on  Program  participation  by  an 
institution  would  be  reasonable  under 
the  new  regulations  for  the  Program. 
However,  we  also  concluded  that  being 
placed  on  the  CACFP  National 
disqualified  list  differed  bom  the 
delMrment  provisions  in  impact  due  to 
the  breadth  of  a  debarment  action's 
efiiact.  While  debarment  prevents  an 
entity  from  entering  into  any 
transactions  with  any  Federal  agency 
and  many  grantees  and  subgrantees. 
being  placeid  on  the  CACFP  list  merely 
affects  participation  in  FNS  Child 
Nutrition  Programs.  Debannent's  impact 
is  potentially  more  significant  than  a 
ban  on  participation  from  a  single 
program  or  set  of  programs. 

On  balance,  we  established  the  seven- 
year  ban  to  underscore  the  importance 
of  ensuring  Program  integrity — the 
fundamental  focus  for  Congress  in 
creating  the  statutory  provisions  we  are 
implementing  in  this  rule.  At  the  same 
time,  we  wanted  to  afford  individuals 
and  institutions  with  a  "second  chance" 
to  participate  in  CACFP  following  a 
predictable  period  of  time.  We 
determined  that  a  seven-year  period 
gives  institutions  terminated  nrom 
Program  participation  an  opportimity  to 
correct  deficiencies  and  re-apply  for 
Program  participation.  Within  seven 
years,  institutions  interested  in 
reapplication  could  re-pay  Federal 
funds,  institute  fiscal  and  food  service 
changes,  retain  and  train  sufficient  staff, 
and  establish  a  proven  record  of 
business  integrity.  This  rule  establishes 
a  seven-year  period  for  both  the  past 
performance  and  criminal  background 
eligibility  criteria.  (Note:  Placement  on, 
and  removal  from,  the  National 
Disqualified  list  is  discussed  in  Part 
1(C)(6)  of  this  preamble,  below. 

Will  State  Agencies  Routinely  Be 
Required  To  Research  the  Past 
Peiformance  of  Institutions  in  Other 
Publicly  Funded  Programs,  or  To 
Perform  Criminal  Backgroimd  Checks? 

No.  State  agencies  may  rely  on  the 
institution's  certification  as  to  its 
participation  in  publicly  funded 
programs  and  its  criminal  convictions, 
and  the  participation  in  publicly  funded 
programs  and  criminal  convictions  of  its 


principals.  Although  State  agencies  are 
not  required  to  conduct  background 
checks  or  otherwise  investigate  the  past 
performance  of  institutions  and  their 
principals,  nothing  in  this  rule  prohibits 
such  efforts.  Further,  if  a  State  agency 
has  reason  to  believe  that  the  institution 
or  one  of  its  principals  may  have  been 
determined  ineligible  for  a  publicly 
funded  program,  §  226.6(b)(13)(iii) 
requires  the  State  agency  to  follow  up 
with  the  entity  administering  the 
publicly  funded  program  to  gather 
additional  information.  Also,  if  a  State 
agency  later  discovers  that  either 
certification  made  by  the  institution  is 
false,  the  State  agency  must  declare  the 
institution  seriously  deficient  for 
providing  false  information  on  its 
application  (see  §§  226.6(c)(l)(ii)(A), 
226.6(c)(2)(ii)(A),  and  226.6(c)(3)(u)(A). 
which  are  discussed  in  more  detail  in 
Part  1(D)  of  the  preamble). 

B.  Standards  for  State  Agency  Review  of 
an  Institution's  Application 
(§226.6(bHl8)) 

Prior  to  ARPA.  What  Other  Criteria  Did 
Institutions  Need  To  Meet  in  Order  To 
Be  Approved  for  Program  Participation? 

The  statutory  language  mentioned  in 
Part  1(A)  of  this  preamble,  above  (that  no 
institution  was  eligible  to  participate  in 
the  Program  unless  it  "accepts  final 
administrative  and  financial 
responsibility  for  management  of  an 
effective  food  service.  *  *  *")  required 
State  agencies  to  analyze  each 
institution's  administrative  and 
financial  capability  to  successfully 
operate  the  CACFP.  The  Program 
regulations  at  $§  226.6(b),  226.6(f)(3), 
226.7(g)  and  226.15(b)(3)  pertaining  to 
the  content  and  review  of  the  budgets 
annually  submitted  by  all  institutions, 
and  at  §§  226.6(b)(5)  and  226.6(f)(2) 
pertaining  to  the  management  plans 
submitted  by  all  sponsoring 
organizations,  provided  the  bases  for 
State  agencies  to  make  this 
determination  of  financial  and 
administrative  capability. 

How  Did  ARPA  Modify  the 
Requirements  for  State  Agency 
Assessment  of  an  Institution's 
"Administrative  and  Financial 
Capability"? 

The  results  of  recent  reviews  and 
audits  suggest  that  the  existing  criteria 
for  application  review  have  not 
provided  specific  enough  guidance  to 
State  agencies  for  their  use  in 
determining  whether  an  institution's 
application  demonstrates  its  capability    . 
to  administer  the  Program  in  accordance 
with  the  regulations.  To  that  end,  ARPA 
made  changes  designed  to  reinforce  the 
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Management  Improvement  Training 
FNS  provided  to  State  agencies  on  how 
they  must  review  a  Program  application 
in  order  to  assess  an  institution's 
qualifications  to  operate  the  CACFP. 

Section  243(b)(1)  of  ARPA  amended 
§  17(d)  of  the  NSLA  by  requiring  that  all 
institutions  demonstrate  that  they  meet 
three  broad  criteria  documenting  their 
ability  to  operate  the  Program.  "These 
criteria,  which  must  be  documented  in 
the  Program  application,  are  that  "the 
institution — 

(i)  is  financially  viable; 

(ii)  is  administratively  capable  of 
operating  the  program  (including 
whether  the  sponsoring  organization  has 
business  experience  and  management 
plans  appropriate  to  operate  the 
program)  described  in  the  application  of 
the  institution;  and 

(iii)  has  internal  controls  in  effect  to 
ensiue  program  accountability." 

State  agency  staff  will  recognize  these 
as  the  same  criteria — viability, 
capability,  and  accountability  (or 
"VCA")— that  were  described  in  the 
Management  Improvement  Training 
FNS  provided  to  them  during  the  fall 
and  winter  of  1999-2000. 

In  Light  of  ARPA's  Addition  of  These 
Criteria  to  die  Law,  How  Are  You 
Changing  the  Requirements  for  State 
Agency  Review  of  Institution 
Applications? 

The  existing  application  process  does 
not  always  provide  State  agencies  with 
a  clear  enough  way  of  determining 
whether  an  institution  meets  the  law's 
VCA  criteria.  Current  regulatory 
requirements  at  §  226.6(b),  which  only 
list  the  miTi'Tn"ni  information  that  must 
be  included  in  an  application,  may  have 
inadvertently  encouraged  some  State 
agencies  to  adopt  a  "checklist 
approach"  to  application  review.  Such 
an  approach  stressed  checking  to  ensure 
that  all  of  the  required  components,  were 
in  the  application,  but  did  not  always 
result  in  a  criticcd  analysis  of  the 
content  of  some  vital  parts  of  the 
application,  especially  the  budget  and 
(for  sponsoring  organizations)  the 
management  plan. 

In  order  to  implement  ARPA's  intent 
that  only  institutions  which  have  VCA 
be  approved  for  participation,  this 
interim  rule  requires  at  §  226.6(b)(18) 
that  all  institutions  demonstrate  in  their 
applications  that  they  will  meet,  or  are 
meeting,  the  three  "performance 
standards"  addressed  in  FNS's 
Management  Improvement  Training  and 
added  to  the  law.  New  institutions  with 
no  recent  record  of  CACFP  performance 
would  be  required  to  show  that  they 
have  management  systems  in  place  and 
business/management  experience  which 


woidd  enable  them  to  operate  in 
accordance  with  the  performance  . 
standards.  Renewing  institutions  would 
be  required — through  their  application 
and  through  the  most  recent  State 
evaluation  of  their  Program  operations — 
to  continue  to  operate  in  conformance 
with  the  performance  standards.  The 
definitions  of  "new"  and  "renewing  " 
institutions  which  were  proposed  in  the 
rule  published  on  September  12,  2000 
(65  FR  55101)  are  promulgated  in  this 
rule  to  fecilitate  implementation  of 
these  ARPA  requirements. 

What  Are  "Performance  Standards", 
and  How  Will  They  Improve  the 
Application  Review  Process? 

Recently-completed  reviews  and 
audits  of  CACFP  institutions  have 
demonstrated  conclusively  that  the 
mere  submission  of  certain  documents 
with  the  application  provides  little 
assurance  that  an  applicant  is  capable  of 
administering  the  Program  in 
accordance  with  regulations.  The 
requirement  to  measure  the 
application's  content  against  specific, 
performance-based  measurements 
("performance  standards")  should 
change  the  focus  of  the  State  agency's 
application  review  process  from 
checking  to  see  that  certain  documents 
have  been  submitted  to  evaluating  the 
applicant's  understanding  and  ability  to 
implement  the  Program's  requirements, 
based  on  the  substantive  information 
contained  in  those  documents. 

For  example,  institutions  are 
currently  required  to  submit  an 
administrative  budget  with  their 
applications.  A  "perforjnance  standard" 
which  states  that  all  items  inJthe  budget 
must  conform  to  government-wide. 
Departmental,  and  Program-specific 
financial  management  requirements 
emphasizes,  both  to  institutions  and  to 
State  agency- budget  reviewers,  that  each 
item  of  cost  in  the  budget  must  be 
reasonable,  necessary  and  allowable, 
and  that  the  budget  as  a  whole  must 
demonstrate  that  the  applicant  will 
devote  sufficient  resources  to  ensure  the 
proper,  efficient,  and  effective 
management  of  the  Program. 

What  Are  the  Three  "Performance 
Standards",  and  How  Do  They  Relate  to 
the  Process  of  Establishing  in  the 
Application  That  Each  Institution  Is 
"Viable,  Capable,  and  Accoimtable"? 

These  three  standards  are  based  on 
the  NSLA's  requirement  that  only 
institutions  which  have  VCA  may 
participate.  The  standards — which  differ 
slightiy  according  to  whether  the 
institution  is  a  sponsor  of  day  care 
homes  and/or  centers,  or  is  an 
independent  center — are  designed  to 


help  a  State  agency  to  measure  an 
institution's  potential  ability  to  deliver 
the  Program's  benefits  to  children  in 
accordance  with  generally  accepted 
business  practices  and  all  applicable 
regulations  and  guidance.  We  wish  to 
emphasize  that  diese  standards  do  not 
replace  existing  regulatoiy  requirements 
on  institutions'  applications;  rather, 
they  supplement  these  requirements 
and  provide  State  agencies  with  a  better 
means  of  fully  evaluating  an 
institution's  ability  to  participate  in 
CACFP  in  accordance  with  Program 
regulations. 

First  Standard:  Financial  Viability/ 
Financial  Management 

The  first  standard  for  evaluating  an 
institution's  application  measures 
whether  it  is  financially  viable,  and 
whether  it  will  expend  and  accoxmt  for 
funds  according  to  financial 
management  requirements  set  forth  in 
Program  regulations,  the  Department's 
Uniform  Financial  Management 
Requirements  (7  CFR  parts  3015  and 
3016),  and  FNS  Instruction  795-2, 
"Financial  Management — Child  and 
Adult  Care  Food  Program."  This  rule 
requires  State  agencies  to  evaluate 
institutions'  applications  as  to  whether: 

(1)  A  new  sponsoring  organization  has 
documented  in  its  management  plan 
that  there  is  a  need  for  its  services.  This 
means  that  its  participation  will  help 
ensure  the  delivery  of  Program  benefits 
to  otherwise  unserved  facilities  or 
participants,  in  accordance  with  criteria 
developed  by  the  State  agency  pursuant 
to  paragraph  (b)(ll>of  this  section.  All . 
sponsoring  organizations  must 
demonstrate  that  they  will  use 
appropriate  practices  for  recruiting 
facilities,  consistent  with  paragraph  (p) 
of  this  section  and  any  State  agency 
requirements; 

(2)  The  institution  has  adequate 
financial  resources  to  operate  the 
Program  on  a  daily  basis,  based  on  - 
Program  administrative  earnings  and 
non-Program  resources  (if  any)  the 
institution  plans  to  devote  to  Program 
administration,  and  can  document 
financial  viability  (e.g.,  through  audits 
and  financial  statements);  and 

(3)  Costs  in  the  institution's  budget 
are  necessary,  reasonable,  allowable, 
and  properly  documented. 

The  determination  of  whether  the 
institution  is  "financially  viable"  will 
be  based  upon  its  budget  (and,  for  a 
sponsoring  organization,  its 
management  plan),  and  will  vary  based 
on  the  size  of  the  institution,  the 
number  of  facilities  it  proposes  to  serve, 
the  number  of  staff  it  needs  to  carry  out 
all  Program  responsibilities,  and  the 
non-CACFP  resources  (if  any)  to  be  used 
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in  the  organization's  operation  of  the 
CACFP. 

With  regard  to  recruitment  practices, 
readers  shouid  note  that  this  standard 
will  require  State  agencies  to  review  the 
facility  recrmtment  practices  of  any 
sponsoring  organization,  whether  it 
administers  the  Program  only  in  homes, 
only  in  centers,  or  in  both  homes  and 
centers.  Although  sponsors  of  centers 
rarely  recruit  new  facilities  in  the  same 
manner,  or  with  the  same  rapidity,  as 
sponsors  of  day  care  homes,  the  results 
of  some  of  the  OIG  audits  have  led  us 
to  re-examine  the  recruitment  practices 
utilized  by  some  center  sponsors. 
Therefore,  if  a  sponsor  proposes  to 
recruit  child  care  or  adult  day  care 
centers,  this  rule  requires  State  agencies 
to  apply  the  recruitment  element  to 
them  as  well. 

With  regard  to  the  recruitment  of  day 
care  homes  by  a  sponsoring  organization 
already  participating  in  CACFP,  we 
wish  to  emphasize  that  "appropriate 
recruitment  practices"  are  those 
designed  to  add  non-participating  day 
care  homes  to  the  Program,  not  those 
that  are  designed  to  encourage 
participating  homes  to  change 
sponsorships.  From  time  to  time,  some 
day  care  home  providers  may  wish  to 
chaAge  sponsors  for  valid  reasons. 
However,  a  sponsoring  organization's 
costs  related  to  marketing  their 
sponsorship  to  providers  already 
participating  in  CACFP  under  another 
sponsorship  are  not  allowable  Program 
costs,  under  the  "reasonable  and 
necessary"  requirements  of  government- 
wide  cost  principles  and  FNS 
Instruction  796-2,  "Financial 
Management — Child  and  Adult  Care 
Food  Program."  We  also  wish  to  remind 
State  agencies  that  they  must  ensure 
that  a  non-participating  provider 
understands  that  it  may  choose  among 
approved  sponsors  if  more  than  one 
sponsor  serves  the  area  of  the  State  in 
which  the  provider  resides. 

Second  Standard:  Administrative 
Capability 

The  second  standard  for  evaluating  an 
institution's  application  measures 
whether  it  is  administratively  capable 
and  can  effectively  manage  the  Program. 
Appropriate  and  effective  management 
practices  must  be  in  effect  to  ensure  that 
the  Program  operates  in  accordance 
with  regulations.  State  agencies  will 
review  all  institutions'  applications  to 
determine  whether,  once  they  are 
operating  the  CACFP,  they: 

(1)  Have  an  adequate  number  and 
type  of  qualified  staff  to  ensure 
operation  of  the  Program  in  accordance 
virith  this  part; 


(2)  If  a  sponsoring  organization, 
dociunent  in  their  management  plan 
that  they  employ  staff  sufficient  to  meet 
the  ratio  of  monitors  to  facilities  set 
forth  in  §  226.16(b)(1)  and  the  factors 
established  by  the  State  agency  pursuant 
to  §  226.6(f)(2):  and 

(3)  If  a  sponsoring  organization,  have 
written  policies  and  procedures  that 
assign  Program  responsibilities  and  that 
ensure  compliance  with  civil  rights  and 
other  Program  requirements. 

Third  Standard:  Program  Accountability 

The  third  standard  requires  the  State 
agency  to  review  the  application  of  any 
institution  to  determine  that  the 
institution  can  ensure  the  accoimtability 
of  Program  funds,  as  well  as  the 
nutritional  adequacy  of  the  Program 
meal  service.  To  this  end,  all 
institutions  will  be  required  to 
dociiment  that: 

•  There  is  adequate  oversight  of  the 
Program  by  the  institution's  governing 
board  of  directors; 

•  There  is  a  financial  management 
system  in  place  with  management 
controls  specified  in  writing; 

•  Program  records  are  maintained 
that  are  sufficient  to  document 
compliance  with  Program  requirements, 
including  budgets,  approved  budget 
amendments,  and  audited  financial 
statements;  and 

•  They  will  follow  practices  that 
result  in  the  operation  of  the  Program  in 
accordance  with  the  meal  service, 
recordkeeping,  and  other  requirements 
of  this  part. 

In  addition,  when  the  institution  is  a 
sponsoring  organization,  the  State 
agency  will  also  review  the  sponsoring 
organization's  management  plan  to 
determine  whether  the  sponsoring 
organization: 

(1)  Maintains  on  file  valid  and 
complete  facility  applications  and  other 
appropriate  records  of  provider 
operations; 

(2)  Will  adequately  train  sponsoring 
organization  and  facilities  in  proper 
operation  of  the  Program; 

(3)  Will  monitor  each  facility's 
compliance  with  Program  requirements 
at  §  226.16(d)(4); 

(4)  If  a  sponsor  of  day  care  homes, 
will  correctly  classify  tier  I  and  tier  D 
day  care  homes; 

(5)  Has  a  financial  system  and  ^  - 
management  controls  specified  in 
writing  that  assure  fiscal  integrity  and 
accountability  for  all  funds  and  property 
received,  held,  and  disbursed;  assure 
the  integrity  and  accountability  of  all 
expenses  incurred;  assure  that  funds 
and  property  are  used,  and  expenses 
incurred,  for  authorized  Program 
purposes;  describe  a  system  of 


safeguards  and  controls  in  place  to 
prevent  and  detect  improper  financial 
activities  by  sponsoring  organization 
employees;  and  ensiue  the  timely  and 
accwate  payment  of  claims  to  all 
sponsored  focilities;  and 

(6)  Has  a  system  that  assures  that 
sponsored  facilities  will  comply  with 
the  Program  meal  pattern,  licensure/ 
approval,  civil  rights,  claims,  and 
recordkeeping  requirements. 

The  thini  standard  primarily 
measures  whether  the  applications  of 
independent  centers  and  sponsoring 
organizations  assiu^  that  they  will 
accountably  and  appropriately  operate 
the  Program  to  provide  nutritious  meals 
to  participants  and  meet  all  other 
Program  requirements. 

Will  the  Department  Provide  More 
Detailed  Descriptions  of  the  Individual 
Elements  of  the  Three  Performance 
Standards  in  This  Proposal? 

No.  Including  detailed  guidance  in 
this  rulemaking  would  make  the 
preamble  and  regulatory  language  too 
ciunbersome.  Additionally,  we  could 
not  take  into  account  all  of  the  State- 
level  factors  that  will  affect 
implementation.  Instead,  we  have 
presented  guidance  to  State  Program 
administrators  in  the  Management 
Improvement  Guidance  issued  in  1997- 
1998  and  the  training  conducted  during 
the  fall  and  winter  of  1999-2000.  In 
addition,  we  will  continue  to  issue 
Program  guidance,  and  to  provide 
management  improvement  training,  to 
State  agencies  on  an  ongoing  basis.  State 
agencies,  in  turn,  are  also  required  to 
disseminate  this  written  guidance  to 
their  institutions,  and  to  train 
institutions  on  management 
improvement  regulations  and  guidance 
as  quickly  as  possible. 

An  exception  to  the  statement  that  we 
will  not  provide  detailed  explanations 
of  the  standards  in  this  nile  relates  to 
the  establishment  of  sponsor  staffing 
standards  for  monitoring.  Such  staffing 
standards  were  recommended  in  the 
OIG  audits  and  are  now  statutorily 
mandated  as  a  result  of  ARPA.  The 
rationale  for  these  standards  is 
discussed  in  greater  detail  in  Part  11(B) 
of  this  preamble,  below;  the  new 
regulatory  requirement  appears  in 
§  226.16(d)  on  sponsors'  monitoring 
responsibilities,  and  is  only  cross- 
referenced  in  the  second  performance 
standard. 

What  if  an  Institution's  Application 
Does  Not  Demonstrate  That  h  Will  Meet 
These  Performance  Standards? 

Unless  the  State  agency  determines 
that  an  institution  has  demonstrated  its 
ability  to  fully  meet  each  of  these 
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standards,  the  institution's  application 
must  be  denied  and  the  institution  must 
have  the  opportunity  to  request  an 
administrative  review  of  the  denial,  as 
specified  in  §  226.6(k).  This  new 
language  strengthens  the  Program's 
long-standing  requirement  that,  prior  to 
approving  an  institution  for  Program 
participation,  the  State  agency  must 
make  a  positive  determination  that  the 
institution's  application  demonstrates 
its  ability  to  properly  manage  and 
operate  the  Program. 

Accordingly,  to  provide  greater 
assurance  that  State  agencies  approve 
only  those  institutions  which  are 
capable  of  operating  CACFP  in 
accordance  with  the  regulations,  we  are 
revising  §§226.2.  226.6(b).  226.15(b) 
and  226.16(b)  to: 

•  Add  definitions  of  "new"  and 
"renewing"  institutions; 

•  Require  that  all  participating 
institutions  meet  the  VCA  criteria  by 
demonstrating  in  their  Program 
applications  3iat  they  comply  with  the 
three  performance  standards  discussed 
above; 

•  Require  that  State  agencies  evaluate 
all  applicant  institutions  against  these 
performance  standards,  in  order  to 
assess  their  qualifications  to  administer 
the  Program  properly,  efficiently,  and 
effectively;  and 

•  Require  that  State  agencies  deny  the 
application  of  any  institution  which 
fails  to  demonstrate  that  they  meet  the 
performance  standards  and  the  other 
application  requirements  set  forth  in 

§  226.6(b). 

C.  Additional  Condition  for  State 
Agency  Approval  of  a  New  Sponsoring 
' Organization's  Application 
(§§  226.6(b)(l  1)  and  226.6(b)(18)(ii)(A)) 

In  addition  to  the  application 
approval  criteria  embodied  in  the  three 
performance  standards  described  in  Part 
1(B)  of  the  preamble  above,  the  law 
establishes  an  additional  condition  for 
the  approval  of  a  new  sponsoring 
organization's  application  to  participate 
in  CACFP.  Section  243(b)(1)  of  ARPA 
further  amended  §  17(d) 
l§  17(d)(l)(C)(i)(n),  as  amended]  of  the 
NSLA  by  mandating  that  a  State  agency 
may  approve  a  new  sponsoring 
organization's  application  "only  if  the 
State  agency  determines  that  *  *  *  the 
participation  of  the  institution  will  help 
to  ensure  the  delivery  of  benefits  to 
otherwise  unserved  femily  or  group  day 
care  homes  or  centers  or  to  unserved 
children  in  an  area."  This  section  of 
ARPA  also  requires  each  State  agency  to 
establish  criteria  to  determine  whether  a 
new  sponsoring  organization's 
participation  "will  help  to  ensure  the 


delivery  of  benefits  to  otherwise 
unserved"  facilities  or  children. 

This  provision  of  ARPA  requires  a 
new  sponsor  to  demonstrate  to  the  State 
agency's  satisfaction  that  it  will  make 
CACFP  available  to  currently-unserved 
facilities  or  children.  It  addresses  a 
concern  frequently  expressed  by  State 
agencies  and  participating  sponsoring 
organizations — ^that,  prior  to  ARPA,  no 
clear  legal  basis  existed  for  a  State  to 
prohibit  a  new  sponsoring  organization 
from  entering  CACFP  by  recruiting  an 
existing  sponsor's. facilities,  sometimes 
by  promising  lax  enforcement  of 
Program  rules. 

With  regard  to  the  law's  requirement 
that  eadi  State  agency  establish  criteria 
for  determining  whether  a  new  sponsor 
will  provide  benefits  to  unserved 
facilities  and/or  children,  the  statute 
implicitly  recognizes  the  possibility  of 
some  variation  among  States'  criteria.  At 
the  same  time,  we  remind  State  agencies 
that,  in  developing  these  criteria,  they 
must  abide  by  the  law's  intent  that  such 
criteria  apply  to  new  sponsoring 
organizations  only  (either  sponsoring 
organizations  applying  for  the  first  time 
or  applying  after  a  lapse  in 
participation).  Additionally,  State 
agencies  must  understand  that  the 
criteria  they  develop  to  implement  the 
statutory  language  regarding  imserved 
facilities  and/or  children  must  be 
administered  consistent  with  ciuxent 
Program  rules  providing  new  day  care 
home  sponsoring  organizations  with 
access  to  startup  funding. 

Any  State  agency  requirement  that  a 
new  sponsoring  organization  must  have 
a  minimum  number  of  homes  is 
contrary  to  the  law.  We  fully  imderstand 
that  a  new  sponsoring  organization  with 
no  financial  resoiuces  other  than 
CACFP  admiAistrative  funding  will 
need  to  sponsor  enough  homes  to 
generate  reimbursement  that  supports 
the  hiring  of  staff  and  the  purchase  or 
rental  of  equipment  necessary  to 
successfully  operate  the  Program. 
However,  multi-purpose  organizations 
that  have  other  sources  of  funding  may 
be  willing  to  use  some  of  these  funds  to 
pay  for  CACFP  costs  in  excess  of 
reimbursements  in  order  to  provide  the 
Program's  benefits  to  a  small  number  of 
homes  in  an  imserved  area  or  areas. 

Accordingly,  this  rule  further  amends 
revised  §  226.6(b)(ll)  to  require  State 
agencies  to  develop  criteria  for 
determining  whether  a  new  sponsoring 
organization's  participation  will  help 
ensure  the  delivery  of  benefits  to   . 
otherwise  unserved  facilities  or 
participants.  For  the  sake  of  consistency 
and  simplicity,  we  made  clear  that  this 
requirement  applies  to  both  sponsors  of 
child  care  focUities  and  adult  day  care 


centers.  This  rule  requires  State 
agencies  to  disseminate  the  criteria  to 
new  sponsoring  organizations  when 
they  request  information  about  applying 
to  the  PiY>gram  and  requires  new 
sponsoring  organizations  to  submit 
documentation  that  they  meet  the  State 
agency's  criteria.  This  rule  also  makes 
this  requirement  part  of  Performance 
Standard  1  (§  226.6(b)(18)(i)(A)). 

D.  Serious  Deficiency  Determination, 
Corrective  Action,  Suspension, 
Termination,  and  Disqualification 
(§§226.2  and  226.6(c)) 

What  Impact  Did  ARPA  and  the  Grain 
Standards  Act  Have  on  the  Process  of 
Terminating  an  Institution's  CACFP 
Agreement? 

ARPA  added  provisions  to  the  NSLA 
that  for  the  first  time  set  statutory 
standards  for  the  process  of  suspending 
the  participation  of  institutions  and 
terminating  the  agreements  of 
institutions  and  day  care  home 
providers.  Shortly  thereafter,  the  Grain 
Standards  Act  amended  those 
provisions.  ARPA  also  added  new 
requirements  concerning  the  timing  of 
administrative  reviews  relating  to 
terminations  and  suspensions  and  the 
availability  of  administrative  reviews  for 
day  care  home  providers  in  certain 
cases.  As  a  residt  of  the  statutory 
requirements  pertaining  to  termination, 
we  had  to  revise  the  rules  governing  the 
entire  process  leading  up  to  a  possible 
termination — determining  an  institution 
"seriously  deficient,"  providing  an 
opportimity  to  take  corrective  action, 
and  determining  whether  the  deficiency 
is  satisfactorily  corrected. 

What  Changes  Do  ARPA  and  the  Grain 
Standards  Act  Require? 

Section  243(c)  of  ARPA  added  a  new 
§  17(d)(5)  to  the  NSLA  that  requires  us 
to  "establish  procedures  for  the 
termination  of  participation  by 
institutions  and  fomily  or  group  day 
care  home  providers  under  the 
program."  Section  17(d)(5)  (as  further 
amended  by  §  307(c)  of  the  (kain 
Standards  Act)  sets  forth  certain 
parameters  for  these  procedures. 
Specifically,  the  procedures  must: 

•  Include  standards  for  terminating 
the  participation  of  an  institution  or  day 
care  home  provider  that  "engages  in 
unlawful  practices,  falsifies  information 
provided  to  the  State  agency,  or 
conceals  a  criminal  badtground"  or  that 
"substantially  fails  to  fulfill  the  terms  of 
its  agreement  with  the  State  agency"; 

•  Allow  an  institution  or  day  care 
home  provider  to  have  an  opportimity 
to  take  corrective  action  prior  to 
commencement  of  termination 
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procedures,  except  if  the  institution  or 
day  care  home  provider  engages  in 
practices  that  pose  an  imminent  threat 
to  participants'  health  or  safety  or  to  the 
public  health  or  safety,  as  discussed  in 
Part  1(D)(4)  below: 

•  Provide  for  the  suspension  of  an 
institution's  Program  participation  if  the 
State  agency  determines  that  the 
institution  has  submitted  "false  or 
fraudulent  claims"  and  if  a  suspension 
review  determines  that  the 
"preponderance  of  the  evidence" 
supports  the  State  agency's 
determination; 

•  Provide  an  institution  or  day  care 
home  provider  with  an  administrative 
review  "prior  to  any  determination  to 
terminate"  an  institutioq's  or  day  care 
home's  agreement;  and 

•  Include  the  Department's 
maintenance  of  a  National  list  of 
"institutions,  sponsored  family  or  group 
day  care  homes,  and  individuals  that 
have  been  terminated  or  otherwise 
disqualified  from  participation  in  the 
program*  *  *"  and  dissemination  of 
the  list  to  State  agencies  for  use  in 
approving  applications  for  participation. 

The  changes  related  to  the  serious 
deficiency  determination,  corrective 
action,  suspension,  termination,  and 
disqualification  of  institutions  and 
responsible  principals  and  responsible 
individuals  are  discussed  in  this  part  of 
the  preamble  (Part  1(D)).  Part  1(D)  also 
discusses  FNS  determinations  of  serious 
deficiency,  the  National  disqualified 
list,  and  related  State  agency  lists. 
Revisions  to  the  administrative  review 
procediues  for  institutions  are 
addressed  in  Part  1(E)  of  this  preamble, 
and  provisions  relating  to  the 
disqualification  of  day  care  homes  and 
administrative  reviews  for  day  care 
homes  follow  in  Part  III(F). 

How  Does  This  Rule  Amend  the  Cxirrent 
Regiilations  at  §  226.6(c)  To  Include 
These  Required  Procedures? 

The  current  regulations  at 
$226.6(c)(l)-(ll)  list  some  of  the 
reasons  for  denying  applications  and  for 
terminating  institutions'  agreements  as  a 
result  of  their  £Eiilure  to  correct  serious 
deficiencies.  The  regulations  at 
§  226.6(c)  also  estamish  the  procedures 
to  be  used  in  denying  applications  or 
terminating  agreements  with 
institutions. 

Over  the  past  several  years,  based  on 
input  from  State  agencies,  we  have 
considered  reorganizing  and  clarifying 
the  regulations  dealing  with  serious 
deficiencies,  corrective  action,  the 
termination  of  CACFP  institutions' 
agreements,  and  the  placement  of 
institutions  and  individuals  on  the 
National  disqualified  list.  The  changes 


to  termination  procedures  mandated  by 
ARPA  and  the  Grain  Standards  Act,  and 
ARPA's  requirement  that  we  develop 
procedures  for  all  aspects  of  the  serious 
deficiency/corrective  action/termination 
process,  provided  us  witfrthe 
opportimity  for  such  a  reorganization 
and  clarification.       ^ 

How  Does  This  Rule  Reorganize 
§  226.6(c)? 

The  steps  that  must  be  followed  to 
deny  the  application  of  a  new 
institution,  to  deny  the  application  of  a 
renewing  institution,  and  to  terminate 
the  participation  of  a  participating 
institution  difier.  For  example,  the 
actions  that  lead  to  a  serious  deficiency 
determination  for  a  new  institution  (i.e., 
an  institution  applying  to  participate  in 
the  Program  for  me  first  time,  or  after  a 
lapse  in  participation)  are  difierent  than 
for  a  participating  institution.  In 
addition,  different  procedures  must  be 
followed  when  a  State  agency  takes 
action  to  determine  an  institution 
seriously  deficient  versus  when  FNS 
takes  such  an  action.  In  order  to 
accommodate  these  differences,  this 
rule  reorganizes  §  226.6(c)  as  follows: 

•  §  226.6(c)(l )— Denial  of  a  new 
institution's  application 

•  §  226.6(c)(2)— Denial  of  a  renewing 
institution's  application 

•  §  226.6(c)(3) — Termination  of  a 
participating  institution's  agreement 

•  §  226.6(c)(4) — Corrective  action 
timeframes 

•  §^226.6(c)(5) — Suspension  of 
participation  for  an  institution 

•  §  226.6(c)(6)— FNS  determination  of 
serious  deficiency 

•  §  226.6(c)(7)— National  disqualified 
list 

•  §  226.6(c)(8)— State  agency  list 

In  an  effort  to  simplify  the  process, 
each  part  of  revised  §  226.6  provides 
step-by-step  instructions  that  the  State 
agency  must  follow  in  order  to  take  the 
specified  action.  As  a  result,  this  section 
of  the  preamble  does  not  repeat  these 
detailed  instructions.  Instead,  the 
preamble  focuses  on  the  issues  that  raise 
unusual  questions  and  the  reasons  for 
taking  a  particular  approach  to  different 
types  of  actions.  In  order  to  best 
understand  these  new  provisions,  we 
urge  readers  to  carefully  read  the  new 
§  226.6(c)  before  reading  this  part  of  the 
preamble. 

1.  Denial  of  an  Application  From  a  New 
or  Renewing  Institution  (§§  226.6(c)(1) 
and  (2)) 

What  Is  the  Difference  Between  a  New 
and  Renewing  Institution? 

This  rule  amends  §  226.2  to  add 
definitions  of  "new  institution"  and 


"renewing  institution."  New 
institutions  are  those  applying  to 
participate  in  the  Program  for  the  first 
time  or  applying  after  a  lapse  in 
Program  participation.  These  definitions 
enable  us  to  distinguish  between  the 
three  groups  of  institutions  ("new 
institutions,"  "renewing  institutions," 
and  "participating  institutions")  as  we 
discuss  the  standards  for  approving  and 
denying  Program  applications  and 
terminating  Program  agreements.  These 
definitions  were  included  in  the 
proposed  integrity  rule  and  received 
widespread  commenter  support. 

When  Must  a  State  Agency  Deny  the 
Application  of  a  New  or  Renewing 
Institution? 

The  current  wording  and  organization 
of  §  226.6(c)  is  somewhat  unclear  with 
regard  to  the  process  for  denying 
applications.  For  example,  because  this 
paragraph  deals  with  both  the  denial  of 
an  institution's  application  and  with  the 
termination  of  the  agreement  of  a 
participating  institution,  some  State 
agencies  may  have  been  deterred  from 
denying  the  application  of  an  institution 
that  failed  to  demonstrate  the  ability  to 
operate  the  Program,  because  they  may 
have  believed  that  they  were  required  to 
first  determine  that  the  institution  was 
"seriously  deficient". 

State  agency  administrators  are  aware 
that,  if  a  new  institution  applies  to 
CACFP  and  is  determined  unqualified 
to  participate  (e.g.,  it  is  foimd  to  lack  the 
financial  and  administrative  capability 
to  operate  the  Program),  it  does  not 
mean  that  the  institution  is  "seriously 
deficient"  in  the  same  sense  that  a 
currently  participating  institution  is 
"seriously  deficient"  when  it  is  foimd  to 
have  mismanaged  the  Program  or 
misappropriated  Program  funds.  Rather, 
it  may  be  the  case  that,  by  hiring  more 
or  better  qualified  staff  or  by  improving 
its  management  plan  in  other  ways,  a 
new  institution  could  subsequently  be 
approved  for  participation.  "Thus,  new 
institutions  whose  applications  to 
participate  are  denied  should  not 
normally  be  determined  seriously 
deficient  and  placed  on  the  National 
disqualified  list.  Being  placed  on  the 
National  disqualified  list  would  prohibit 
them  fiY>m  participating  in  CACIT  until 
they  were  removed  bom  the  list.  In  feet, 
an  assumption  that  a  new  institution 
whose  application  is  denied  will 
normally  be  placed  on  the  National 
disqualified  list  could  deter  institutions 
from  applying  to  participate  and  State 
agencies  from  denying  applications, 
because  the  consequence  of 
disapproving  the  application  (placement 
on  the  National  disqualified  list)  would 
be  so  severe. 
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This  rule  makes  clear  in 
§§  226.6(c)(l)(i)  and  226.6(c)(2)(i)  that 
the  State  agency  must  deny  the 
applications  of  new  and  renewing 
institutions  if  the  applications  do  not 
meet  cdl  oif  the  requirements  for  Program 
applications  in  §§  226.6(b),  226.15(b) 
and  226.16(b).  Only  if,  in  reviewing  the 
application,  die  State  agency  determines 
that  the  institution  has  committed  one 
or  more  serious  deficiency  as  identified 
in  §§  226.6(c)(l)(ii)  and  226.6(c)(2)(ii), 
must  the  State  agency  initiate  action  to 
disqualify  the  institution  and  the 
principals  and  individuals  responsible 
for  the  serious  deficiency (ies). 

What  Action  Must  the  State  Agency 
Take  if  It  Determines  a  New  Institution 
Is  Not  Capable  of  Meeting  the 
Performance  Standards? 

If  the  State  agency  determines  that  a 
new  institution  is  not  capable  of 
meeting  the  performance  standards,  the 
State  agency  must  deny  the  application 
without  making  a  serious  deficiency 
determination. 

How  Does  This  Differ  From  a  State 
Agency's  Determination  That  a 
Renewing  Institution  Is  Not  Meeting  the 
Performance  Standards? 

The  result  for  a  renewing  institution 
is  different  from  that  of  a  new 
institution.  Normally,  we  would  expect 
that  a  State  agency  would  discover  that 
a  participating  institution  is  not 
operating  in  conformance  with  the 
performance  standards  during  a  review. 
In  that  case,  the  State  agency  must  take 
immediate  action  to  initiate  a  process 
that  could  ultimately  lead  to  the 
termination  of  the  institution's 
agreement,  including  declaration  of 
serious  deficiency  and  the  opportimity 
to  take  corrective  action.  However,  on 
occasion  a  State  agency  might  not  detect 
such  a  failure  until  a  renewing 
institution  submits  its  application. 
Again,  the  State  agency  must  initiate 
action  to  deny  the  renewal  application, 
including  declaration  of  serious 
deficiency  and  the  opportimity  to  take 
corrective  action. 

2.  Actions  Based  on  Serious  Deficiency 
Determinations  {§§  226.6(c)(1),  (c)(2),  • 
and  (c)(3)) 

What  Do  You  Mean  by  "Seriously 
Deficient"  and  "Disqualified*? 

We  believe  that  the  terminology  used 
in  current  regulations  may  have 
confused  some  State  agency  Program 
administrators  and  contributed  to  errors 
in  responding  to  institutions  vdth 
serious  operational  problems.  For 
example,  in  ciirrent  regulations,  the 
phrases  "serious  deficiency"  and 
"seriously  deficient  institution"  are 


used  to  refer  to  institutions  at  two  very 
different  stages  of  a  process:  initially,  an 
institution  is  notified  by  its  State  agency 
that  it  is  "seriously  deficient"  in  its 
operation  of  CACFP  and  is  given  an 
opportimity  to  take  corrective  action; 
later,  if  the  institution  fails  to  take 
corrective  action  during  the  specified 
time,  its  agreement  is  terminated  by  the 
State  agency  and  it  is  placed  on  a  list 
of  "seriously  deficient  institutions. " 
Thus,  in  the  current  regulations, 
"seriously  deficient"  is  used  to  describe 
institutions  that  have  been  told  by  the 
State  agency  that  they  have  a  serious 
management  problem,  and  also  to 
describe  institutions  that  have  failed  to 
correct  such  a  problem  and  whose 
Program  agreements  have  been 
terminated. 

ARPA  uses  the  term  "disqualified"  to 
refer  to  institutions  that  were 
determined  to  be  seriously  deficient, 
foiled  to  take  corrective  action,  and 
whose  agreements  were  terminated  after 
completion  of  an  administrative  review 
(appeal),  or  when  no  review  was 
requested.  This  rule  adopts  this 
terminology  and  amends  §  226.2  to  add 
definitions  of  "seriously  deficient"  and 
"disqualified."  This  allows  us  to 
distinguish,  more  clearly  than  in  the 
current  regulations,  between  (1)  those 
"seriously  deficient"  institutions  that 
have  been  informed  of  a  serious 
deficiency  and  will  have  an  opportunity 
to  correct  the  deficiency  and  (2)  those 
"disqualified"  institutions  that  have 
failed  to  take  satisfactory  corrective 
action  within  the  allotted  period  of 
time,  have  had  their  Program  agreement 
terminated,  and  have  been  placed  on  the 
National  disqualified  list. 

What  Is  the  Difference  Between  an 
.Institution  Making  Administrative 
Errors,  and  an  Institution  that  Is 
Seriously  Deficient? 

It  is  critical  to  discuss  the 
circumstances  warranting  a 
determination  of  serious  deficiency.  To 
understand  how  and  when  a 
determination  of  serious  deficiency 
must  be  issued,  State  agencies  must  be 
able  to  distinguish  between 
administrative  errors  and  "serious 
deficiencies"  because,  once  an 
institution  is  determined  to  be  seriously 
deficient,  the  process  can  culminate  in 
only  two  outcomes:  the  correction  of  the 
serious  deficiency  to  the  State  agency's 
satisfaction  within  stated  timeframes,  or 
the  State  agency's  proposed  termination 
of  the  institution's  agreement. 

In  monitoring  institutions.  State 
agencies  routinely  discover  management 
problems  that  warrant  various  types  of 
responses.  If,  for  example,  the  State 
agency  discovers  that  child  care 


facilities  are  serving  meals  that  meet  the 
Program's  meal  pattern  but  lack  variety, 
we  anticipate  that  the  State  agency 
would  suggest  ways  for  the  sponsor  to 
help  facilities  have  greater  variety  in 
their  menus.  Similarly,  if  a  State  agency 
discovered  that  the  institution  made 
occasional  recordkeeping  errors,  it 
would  require  correction  of  the 
procedures  giving  rise  to  these  errors,  or 
additional  training  of  the  staff  making 
the  errors.  Neither  of  these  examples 
would  warrant  determining  the 
institution  seriously  deficient. 

There  is,  however,  a  point  at  which 
institutions  experiencing  continued 
problems  of  this  sort  indicate  serious 
mismanagement  and  therefore  a  serious 
deficiency.  Problems  that  initially 
appear  manageable  may  become  serious 
deficiencies  if  not  corrected  within  a 
reasonable  period  of  time. 

Is  There  Any  Room  for  the  Exercise  of 
Discretion  by  the  State  Agency  in 
Deciding  Whether  an  Institution  Is 
Seriously  Deficient? 

Yes.  As  discussed  above,  a  State 
agency  should  differentiate  between 
occasional  administrative  errors  and 
systemic  management  problems.  A 
single  instance  of  some  of  the  actions 
listed  as  serious  deficiencies  in  this  rule 
(for  example,  the  misclassification  of 
several  tier  11  homes  when  the  sponsor 
administers  500  or  1,000  homes)  would 
not  be  a  basis  for  a  determination  of 
serious  deficiency,  whereas  a  single 
occurrence  of  other  actions  (for 
example,  submission  of  a  false  claim) 
would  be.  A  sponsoring  organization  of 
day  care  homes  that  misclassifies  two  of 
its  1,000  homes  as  tier  I  due  to  clerical 
errors  must  be  viewed  differently  than 
a  sponsor  with  widespread 
misclassification  diie  to  fundamental 
errors  in  the  organization's  operation  of 
tiering  or  due  to  its  improper  use  of 
school,  census,  or  household  income 
data.  Similarly,  a  sponsor  that  fails  to 
pay  two  of  its  1 ,000  providers  on  a 
timely  basis  due  to  a  clerical  error  must 
be  treated  differently  than  a  sponsor  that 
fails  to  pay  a  significant  number  of  its 
providers  within  five  days,  as  required 
by  the  regulations,  or  is  found  to  have 
used  provider  reimbursements  to  pay 
for  administrative  expenses.  Thus,  a 
State  agency  must  consider  both  the 
type  and  the  magnitude  of  the  problem 
when  deciding  whether  it  warrants 
determining  the  institution  to  be 
seriously  deficient.  Similarly,  as 
discussed  in  the  previous  portion  of  this 
preamble,  when  reviewing  an 
incomplete  renewed  application,  a  State 
agency  would  generally  request  the 
submission  of  more  or  better 
information  to  complete  the  application 
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or  to  demonstrate  that  the  institution 
was  viable,  capable,  and  accountable.  If 
the  renewing  institution  proved  unable 
to  document  its  compliance  with  one  or 
more  aspect  of  the  performance 
standards,  then  the  State  agency  would 
make  a  determination  that  the 
institution  is  seriously  deficient. 

We  recognize  that  State  agencies  may 
encounter  examples  that  are  not  readily 
identifiable  as  either  "administrative 
errors"  or  "serious  deficiencies."  We 
urge  State  agencies  with  questions 
regiarding  the  proper  application  of 
these  concepts  to  consult  their  FNSROs 
for  technical  assistance. 

Why  Are  the  Lists  of  Serious 
Deficiencies  Not  Identical  for  These 
Three  Types  of  Action? 

In  order  to  simplify  and  clarify  the 
serious  deficiency  process,  this  rule 
establishes  separate  lists  of  serious 
deficiencies  applicable  to  new 
institutions  (§  226.6(c)(l)(ii)),  renewing 
institutions  ($  226.6(c)(2)(ii)),  and 
participating  institutions 
(§226.6(c)(3)(ii). 

The  current  list  of  serious  deficiencies 
at  §  226.6(c)  forms  the  basis  for  the  list 
of  serious  deficiencies  for  participating 
institutions.  This  rule  revises  the 
existing  language  to  expand  and  clarify 
the  types  of  pnjblems  that  would  lead 
a  State  agency  to  determine  an 
institution  seriously  deficient  in  order 
to  fully  meet  our  responsibilities  under 
ARPA.  The  changes  for  participating 
institutions  are  at  §  226.6(c)(3)(ii)  and 
include  as  serious  deficiencies: 

•  Failure  to  properly  implement  and 
administer  the  day  care  home 
termination  and  administrative  review 
procedures  set  forth  at  §§  226.6(1)  and 
226.16(1): 

•  Use  of  provider  funds  to  pay  the 
sponsoring  organization's 
administrative  expenses: 

•  Failure  to  comply  with  the 
performance  standards  at  §  226.6(b)(14): 

•  Failure  to  repay  disallowed 
expansion  funds  to  the  State  aeency; 

•  Failure  to  correctly  classify  day  care 
homes  as  tier  I  or  tier  0: 

•  Failure  to  properly  train  or  monitor 
sponsored  facilities; 

•  Failure  to  pay  sponsored  facilities 
in  accordance  with  the  regulations; 

•  The  fact  that  the  institution  or  any 
of  the  institution's  principals  have  been 
declared  ineligible  for  any  other 
publicly  funded  program  by  reason  of 
violating  that  program's  requirements 
(however,  this  prohibition  does  not 
apply  if  the  institution  or  the  principal 
has  been  fully  reinstated  in,  or  is  now 
eligible  to  participate  in,  that  program, 
including  Uie  payment  of  any  debts 
owed):  and 


•  Conviction  for  any  activity  that 
ocaured  during  the  past  seven  years 
and  that  indicated  a  lack  of  business 
integrity.  A  lack  of  business  integrity 
includes  fraud,  antitrust  violations, 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  receiving 
stolen  profierty,  making  false  claims, 
obstruction  of  justice,  or  any  other 
activity  indicating  a  lack  of  business 
integrity  as  defined  by  the  State  agency. 

The  additional  items  reflect  changes 
in  the  CACFP  regulations  and 
underscore  the  importance  of  particular 
management  functions,  the  failure  or 
nonperformance  of  which  reviews  and 
audits  have  identified  as  common 
problems  among  institutions  whose 
participation  was  ultimately  terminated 
for  mismanagement.  In  addition,  the 
final  two  items  reflect  statutory  changes 
to  the  NSLA  resulting  from  the  ARPA. 
We  wish  to  emphasize  that  State 
agencies  must  not  attempt  to  review 
another  public  entity's  decision  to 
terminate  or  declare  ineligible  an 
institution  from  a  publicly  funded 
program  for  violating  that  program's 
requirements.  Similarly,  State  agencies 
must  not  review  a  court's  action  in 
convicting  an  institution  or  its  ' 
principals  of  a  business-related  offense. 
The  NSLA's  intent  in  this  area  is  to 
require  the  CACFP  State  agency  to 
initiate  action  to  terminate  an 
institution's  participation  based  on  a 
final  determination  made  by  another 
public  entity  or  a  court. 

Are  There  Any  Serious  Deficiencies 
That  Are  Not  Included  in  the  Lists? 

This  rule  clarifies  that  the  list  of 
serious  deficiencies  for  all  three 
categories  of  institutions  is  not  meant  to 
be  all-inclusive.  Any  problem  that 
results  in,  or  otherwise  demonstrates,  an 
institution's  failure  to  perform  its 
administrative  or  financial 
responsibilities  imder  the  regidations, 
requires  a  State  agency  to  determine  the 
institution  seriously  deficient.  Thus,  the 
final  item  in  the  list  of  serious 
deficiencies  for  all  three  types  of 
institutions  ("any  other  action  affecting 
the  institution's  ability  to  administer  the 
Program  in  accordance  with  Program 
requirements")  is  intended  to  provide 
State  agencies  with  the  ability  to  declare 
an  institution  seriously  deficient  when 
the  institution  engages  in  action  that 
rises  to  the  level  of  a  serious  deficiency, 
but  is  not  specifically  eniunerated  in  the 
applicable  list  of  serious  deficiencies  for 
new,  renewing,  or  participating 
institutions. 


May  an  Individual  Be  Determined  To  Be 
Seriously  Deficient? 

No.  Only  institutions  may  be 
determined  to  be  seriously  deficient  and 
given  the  opportunity  to  take  corrective 
action.  In  most  cases,  an  institution's 
completion  of  successful  corrective 
action  would  cause  a  State  agency  to 
rescind  the  declaration  of  serious 
deficiency  against  the  institution  and 
discontinue  any  potential  action  that 
might  be  taken  to  place  responsible 
principals  or  responsible  individuals  on 
the  National  disqualified  list. 

However,  ARPA  requires  us  to 
maintain  a  list  of  institutions,  day  care 
home  providers,  and  individuals  (i.e., 
responsible  principals  and  responsible 
individiials,  as  denned  in  the  preamble, 
below)  that  have  been  terminated  or 
otherwise  disqualified  frt>m  Program 
participation.  It  has  long  been  our 
practice  to  include  institutions  and 
individuals  on  the  "serious  deficiency" 
list.  This  step  is  necessary  to  recognize 
that  the  individuals  responsible  for  the 
serious  deficiencies  in  one  corporation 
may,  if  not  disqualified,  simply  form  a 
new  corporation  in  order  to  return  to  the. 
Program. 

In  addition,  there  are  circumstances 
under  which  an  institution  might 
correct  its  serious  deficiencies  while  an 
individual  employee  might  not.  This  is 
why  the  rule  permits  State  agencies  to 
specify  different  corrective  action  for 
the  institution  and  for  the  responsible 
principals  or  responsible  individuals. 
For  example,  an  institution  in  which  the 
accountant  has  embezzled  Program 
funds  might  take  corrective  action  by 
removing  the  accountant  frx>m  his 
position  and  re-paying  Program  funds: 
depending  on  the  circimistances  of  the 
embezzlement,  that  action  and  action  to 
amend  the  institution's  internal  fiscal 
controls  might  constitute  adequate 
corrective  action  for  the  institution. 
However,  the  accountant's  corrective 
action  would  necessarily  involve 
repayment  of  the  embezzled  funds  to 
the  institution,  so  that  the  institution 
could  re-pay  the  State  agency.  If  the 
embezzled  funds  were  not  repaid,  the 
State  agency  would  continue  to  pursue 
disqualification  of  the  accountant,  so 
that  he/she  would  be  placed  on  the 
National  disqualified  list  and  be  barred 
from  participating  in  CACFP  until  the 
accountant  completed  corrective  action 
(i.e.,  has  repaid  the  funds  owed  under 
the  Program). 

What  Is  a  "Responsible  Principal  or 
Responsible  Individual'? 

To  address  these  situations  and  to 
comply  with  the  ARPA  requirements, 
this  rule  amends  $  226.2  to  define 
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"responsible  principal  or  responsible 
individual"  as  a  principal  or  other 
individual  employed  by  or  imder 
contract  with  an  institution,  or  an 
imcompensated  individual,  who  is 
determined  to  have  responsibility  for  an 
institution's  serious  deficiency. 
Responsible  principals  and  responsible 
individuals  must  be  identified  in  the 
notice  of  serious  deficiency,  must 
receive  a  copy  of  the  notice  of  serious 
deficiency,  and  must  be  provided  an 
opportunity  for  an  administrative 
review  of  their  proposed 
disqualification  (if  adequate  corrective 
action  has  not  been  taken  by  the 
institution  and/ or  the  individual).  Part 
1(E)  of  the  preamble  discusses  the 
special  procedures  for  administrative 
review  of  the  proposed  disqualification 
of  responsible  principals  and 
responsible  individuals. 

What  Is  the  Effect  of  Determining  That 
a  New  Institution  Is  Seriously  Deficient, 
Considering  That  the  Institution  Had 
Not  Yet  Entered  Into  an  Agreement  With 
the  State  Agency? 

As  noted  above,  a  State  agency  would 
determine  that  a  new  institution  is 
seriously  deficient  only  in  rare 
ciitnunstances,  such  as  the  submission 
of  false  information  on  its  application. 
In  such  a  case,  the  outcome  of  this 
process  (if  the  new  institution  failed  to 
correct  the  serious  deficiency)  is  denial 
of  the  application  and  disqualification 
of  the  institution  and  the  principal(s) 
and  individual(s)  responsible  for  the 
serious  deficiency  (unless  the 
institution  prevailed  in  an 
administrative  review).  Disqualification 
prevents  these  parties  from  participating 
in  the  Program  as  part  of  a  different 
corporation  or  in  a  different  State. 

Also,  a  new  institution  may  not 
participate  in  the  Program  pending 
completion  of  an  administrative  review 
of  its  proposed  disqualification.  ARPA's 
requirement  that,  under  most 
cimunstances  (see  Part  1(E)  below  for 
further  discussion),  institutions  be 
permitted  to  participate  pending 
completion  of  their  administrative 
review  does  not  apply  because  the  new 
institution  was  not  participating  in  the 
Program  at  the  time  of  the  denisd  of  its 
application. 

What  Happens  if  the  State  Agency 
Determines  That  a  New  Institution  Has 
Successfully  Corrected  the  Serious 
Deficiency? 

U  the  State  agency  determines  that  the 
institution  has  taken  corrective  action  to 
fully  and  permanently  correct  the 
serious  deficiency,  the  State  agency 
must  offer  the  institution  an  opportunity 
to  resubmit  its  application.  The  State 


agency  must  complete  its  review  of  the 
application  within  30  days  of  receiving 
a  complete  application.  We  expect  that 
in  most  cases  the  review  of  a 
resubmitted  application  would  be  faster 
than  30  days  given  that  the  State  agency 
will  have  already  made  a  preliminary 
review  of  the  application. 

What  if  the  State  Agency  Determines 
That  a  Renewing  Institution's  Corrective 
Action  Is  Inadequate  Just  Before  the 
Institution's  Existing  Agreement 
Expires?  Couldn't  the  State  Agency 
Simply  Allow  the  Existing  Agreement 
To  Expire,  Regardless  of  Whether  the 
Institution  Chooses  To  Pursue  an 
Administrative  Review? 

No.  To  allow  the  existing  agreement 
with  a  renewing  institution  to  expire 
would  not  be  consistent  with  the  ARPA 
requirement  that  an  institution  have  the 
opportunity  for  an  administrative 
review  prior  to  the  termination  of  its 
agreement,  nor  would  it  be  consistent 
with  the  statute's  intent  that,  once  an 
institution  is  declared  seriously 
deficient,  it  must  either  correct  the 
deficiency  or  be  terminated  and  placed 
on  the  National  Disqualified  list  Thus, 
this  rule  requires  the  State  agency  to 
provide  a  short-term  extension  of  the 
existing  agreement,  pending  the 
outcome  of  the  administrative  review.  If 
the  administrative  review  official  rules 
in  favor  of  the  State  agency,  the  State 
agency  must  then  deny  the  renewal 
application,  terminate  the  extended 
agreement,  and  disqualify  the 
institution  and  the  responsible 
principals  and  responsible  individuals. 

In  Effect,  Doesn't  This  Mean  That  the 
State  Agency's  Denial  of  an  Application 
From  a  Renewing  Institution  Has  No 
Effect  on  the  Institution's  Participation, 
Pending  the  Outcome  of  Its 
Administrative  Review? 

That  is  correct.  Denial  of  the  renewal 
application  has  no  impact  on  the 
institution's  participation  in  CACFP 
until  either  (1)  the  time  allotted  for  the 
institution  to  request  an  administrative 
review  expires  without  the  institution 
requesting  an  administrative  review  or 
(2)  the  administrative  review  official 
rules  in  favor  of  the  State  agency,  at 
which  time  the  extended  agreement 
must  be  terminated.  This  approach 
provides  consistency  with  the  treatment 
of  participating  institutions  determined 
to  be  seriously  deficiency  mid- 
agreement.  It  also  may  discourage  a 
State  agency  from  inappropriately 
waiting  to  deny  the  application  of  a 
renewing  institution  instead  of  taking 
earlier  action  to  terminate  the 
institution's  agreement  based  on  a 
serious  deficiency. 


If  an  Institution  Terminates  Its 
Agreement  After  Being  Determined 
Seriously  Deficient,  What  Action  Must  a 
State  Agency  Take? 

Occasionally,  after  being  notified  that 
it  is  seriously  deficient,  an  institution 
terminates  its  CACFP  agreement 
voluntarily,  "for  convenience."  Since 
the  institution  withdrew  from  the 
Program  before  being  terminated,  some 
State  agencies  have  been  uncertain  of 
their  authority  to  ask  FNS  to  place  the 
institution  on  the  disqualified  list.  This 
rule  clarifies  that  when  this  situation 
occurs.  State  agencies  must  disqualify 
the  institution  for  failing  to  correct  the 
serious  deficiency,  after  which  FNS  will 
place  the  institution  on  the  National 
disqualified  list.  This  will  prevent  an 
institution  with  serious  deficiencies 
from  using  tennination  for  convenience 
as  a  means  to  avoid  being  placed  on  the 
National  disqualified  list.  In  order  to 
provide  institutions  notice  of  the 
consequence  of  a  voluntary  termination 
of  an  agreement,  this  rule  requires  State 
agencies  to  disclose  this  consequence  in 
the  notices  of  serious  deficiency, 
suspension,  proposed  termination,  and 
proposed  disqualification. 

3.  Corrective  Action  Timeframes 
(§  226.6(c)(4)) 


How  Long  Does  an  Institution  Have  To 
Correct  a  Serious  Deficiency? 

In  general,  this  rule  establishes  a  90 
day  limit  on  the  time  a  State  agency  may 
allot  for  corrective  action.  However,  a 
State  agency  may  allow  no  longer  than 
30  days  if  the  serious  deficiency  is 
based  on  a  finding  that  the  institution 
engaged  in  unlawful  practices, 
submitted  a  false  or  fraudulent  claim  or 
information  to  the  State  agency,  or  has 
been  convicted  of  or  concealed  a 
criminal  backgroimd.  Nothing  in  this 
section  is  intended  to  permit  an 
institution  to  submit  an  invalid  claim 
for  reimbursement  during  the  period  of 
corrective  action,  or  for  the  State  agency 
to  pay  such  a  claim. 

May  a  State  Agency  Ever  Provide  an 
histitution  With  More  Than  90  Days  To 
Correct  a  Serious  Deficiency? 

Yes.  For  serious  deficiencies  requiring 
the  long-term  revision  of  management 
systems  or  processes,  the  State  agency 
may  permit  the  institution  to  have  more 
than  90  days  to  complete  the  corrective 
action,  as  long  as  a  corrective  action 
plan  is  submitted  to  and  approved  by 
the  State  agency  within  90  days  (or  such 
shorter  deadline  as  the  State  agency  may 
establish).  The  corrective  action  plan 
must  include  milestones  and  a  definite 
completion  date  that  the  State  agency 
will  monitor.  The  finding  of  serious 


43460  Federal  Register /Vol.  67,  No.  124 /Thursday,  June  27,  2002 /Rules  and  Regulations 


deficiency  will  remain  in  effect  imtil  the 
State  agency  determines  that  the 
institution  has  corrected  the  serious 
deficiencies  within  the  allotted  time. 

May  a  State  Agency  Provide  an 
histitution  With  Less  Than  30  or  90 
Days  To  Correct  a  Serious  Deficiency? 

Yes.  Thirty  and  90  days  are  only  the 
maximum  amoimt  of  time  a  State 
agency  may  provide  an  institution  to 
correct  various  types  of  serious 
deficiencies  (except  for  serious 
deficiencies  requiring  the  long-term 
revision  of  management  systems  or 
processes  as  discussed  above). 
Depending  on  the  nattire  or  severity  of 
the  problem,  State  agencies  may 
establish  shorter  periods  for  corrective 
action.  For  example,  a  sponsoring 
organization  that  fails  to  pay  its 
providers  in  accordance  with  the 
regulations  at  §  226.16(g)  should  be 
given  only  the  time  until  it  receives  and 
disburses  the  next  month's  provider 
payments  to  rectify  the  situation,  not  90 
days.  Even  when  the  maximum 
corrective  action  periods  are  used,  a 
State  agency  may  also  establish  interim 
deadlines  (e.g.,  30-  and  60-day  reports) 
for  the  institution  to  docimient  its 
progress  toward  correcting  deficiencies. 

How  Can  the  State  Agency  Tell  if  an 
Institution's  Corrective  Action  Will 
"Fully  and  Permanently  Correct"  the 
Serious  Deficiency? 

At  a  minimum,  the  State  agency  must 
review  documentation  submitted  by  the 
institution  that  demonstrates  the  serious 
deficiency  has  been  corrected  in  such  a 
manner  that  it  is  unlikely  to  recur. 
Often,  the  State  agency  will  have  to 
conduct  an  onsite  review  to  determine 
whether  the  corrective  action  has  been 
taken  and  whether  it  fully  and 
permanently  corrected  the  serious 
deficiency. 

Some  corrective  actions  "look  good 
on  paper,"  but  do  not  permanently 
resolve  the  longer-term  problem  which 
gave  rise  to  the  serioiis  deficiency  that 
was  identified.  If,  for  example,  a 
sponsoring  organization  documented 
that  it  had  assigned  additional  staff  to 
monitoring  toaddress  an  inability  to 
perform  the  raqtiired  nimiber  of  facility 
reviews,  but  did  so  by  transferring 
claims  staff  and  compromising  its 
ability  to  properly  process  claims,  it 
would  have  addressed  one  deficiency  by 
creating  another.  Therefore,  we  urge 
State  agencies,  whenever  possible,  to 
make  onsite  visits  to  verify  and  evaluate 
an  institution's  implementation  of 
corrective  action. 


4.  Suspension  of  an  Institution's 
Participation  (§  226.6(c)(S)) 

May  a  State  Agency  Ever  Terminate  a 
Participating  Institution's  Agreement 
Before  Completion  of  Its  Administrative 
Review? 

Section  243(c)  of  ARPA  amended 
§  17(d)(5)(D)(i)  of  the  NSLA  to  state  that, 
"An  institution  *  *  *  shall  be  provided 
a  fair  hearing  *  *  *  prior  to  any 
determination  to  terminate  participation 
by  the  institution  *  *  *"  This  means 
that  if  an  institution  requests  an 
administrative  review  of  a  proposed 
termination,  its  Program  agreement  may 
not  be  terminated  imtil  the  completion 
of  the  administrative  review.  This  is 
more  fully  discussed  in  Part  1(E)  of  the 
preamble  below. 

However,  §§  17(d)(5)(C){ii)  and 
17{d)(5)(D)(ii)(I)  of  the  NSLA  (as 
amended  by  §  243(c)  of  ARPA  and 
§  307(c)  of  the  Grain  Standards  Act] 
provide  for  the  "suspension"  of  an 
institution's  participation  prior  to  any 
administrative  review  of  the  proposed 
termination  in  two  situations: 

•  If  the  State  agency  determines  that 
there  is  imminent  threat  to  the  health  or 
safety  of  a  participant,  or  the  entity 
engages  in  any  activity  that  poses  a 
threat  to  the  public  health  or  safety,  the 
State  agency  must  suspend  the 
institution's  participation,  without  the 
opportunity  for  corrective  action;  and 

•  If  the  State  agency  alleges  that  an 
institution  has  knowingly  submitted 
false  or  fraudulent  claims  for 
reimbursement,  the  State  agency  may 
suspend  the  institution's  participation 
after  completion  of  an  independent 
review,  but  prior  to  the  conclusion  of 
the  administrative  review  of  the 
proposed  termination. 

The  NSLA  recognizes  that,  in  some 
instances,  continued  participation 
pending  completion  of  the  termination 
proceedings  and  any  administrative 
review  would  be  inappropriate  due  to 
the  danger  to  participants,  to  the  public, 
or  to  the  Program's  integrity.  The 
suspension  of  day  care  homes  is 
discussed  in  Part  m. 

What  Is  "Suspension"? 

This  rule  amends  §  226.2  to  define 
"suspended"  as  the  status  under  which 
an  institution  or  day  care  home  is 
temporarily  ineligible  for  Program 
participation  (including  Program 
payments).  Although  the  Program 
agreement  has  not  been  formalfy 
terminated,  the  institution  or  day  care 
home  may  not  participate  in  the 
Program  during  the  period  of 
suspension. 


How  Long  May  a  Suspension  Last? 

A  suspension  remains  in  effect  until 
the  serious  deficiency  is  corrected  (in 
the  case  of  a  suspension  based  on  a  false 
or  fraudulent  claim)  or  the  completion 
of  any  administrative  review  of  the 
proposed  termination.  However,  this 
rule  stipulates  that  in  no  case  may  a 
suspension  last  longer  than  120  days. 
Although  the  120-day  limit  in  §  17  of 
the  NSLA  is  linked  to  a  suspension  for 
false  or  fraudulent  claims  i^  we  have 
adopted  this  limit  as  a  reasonable  period 
of  suspension  for  health  and  safety 
reasons  as  well.  After  120  days,  we 
woiUd  expect  the  appeal  process  to  be 
concluded  and  would  further  expect 
that,  in  the  case  of  an  imminent  threat 
to  health  and  safety,  the  appropriate 
licensing  officials  would  have  taken 
action  to  suspend  or  revoke  an 
institution's  license. 

May  the  State  Agency  Later  Reimburse 
the  Institution  for  Meals  Served  and 
Administrative  Costs  Incurred  if  the 
Institution  Prevails  in  Its  Administrative 
Review? 

Yes.  The  institution  may  continue  to 
operate  at  its  own  risk  durine  the  period 
of  suspension.  If  the  suspended 
institution  prevails  in  the  administrative 
review,  the  State  agency  must  pay  any 
claims  for  reimbursement  for  eligible 
meals  served  and  allowable 
administrative  costs  incurred  during  the 
suspension  period. 

If  the  Suspended  Institution  Is  a 
Sponsoring  Organization,  Will  Its 
Sponsored  Facilities  Lose  Their  Program 
Benefits  During  the  Period  of  the 
Suspension? 

No.  Amended  §  17(d)(5)(ii)(m)(ee)  of 
the  NSLA  requires  the  State  agency  "to 
ensure  that  payments  continue  to 
sponsored  centers  and  fomily  and  group 
day  care  homes  meeting  program 
requirements"  during  the  period  of  their 
sponsor's  suspension. 

What  Does  "Immediate  Suspension" 
Mean  When  "Public  Health  or  Safety"  Is 
Threatened? 

Because  an  institution  (except  for  a 
fomily  day  care  home  sponsoring 
organization,  which  does  not  actually 
provide  care  to  children)  may  not 
participate  in  CACFP  without  a  license 
or  alternate  approval,  and  because  the 
law  uses  the  phrase  "imminent  threat" 
to  health  or  safety,  we  believe  that 
Congress  intended  to  provide  State 
agencies  with  the  authority  to  suspend 
participation  prior  to  formal  revocation 
of  the  institution's  license  or  approval. 
Thus,  if  State  health  or  licensing 
officials  have  cited  an  indep>endent 
center  for  serious  health  or  safety 
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violations,  the  State  agency  must 
immediately  suspend  the  center's 
CACFP  participation  prior  to  any  formal 
action  to  revoke  the  independent 
center's  licensure  or  approval.  However, 
if  a  State  agency  finds  unhealthy  or 
unsafe  conditions  that  pose  an 
imminent  threat  to  health  or  safety 
when  conducting  a  review,  and  the 
licensing  agency  cannot  make  an 
immediate  onsite  visit,  there  may  be  a 
delay  before  the  State  CACFP  agency 
can  act.  In  these  cases,  this  rule  requires 
the  State  agency  to  immediately  notify 
the  appropriate  State  or  local  licensing 
and  health  authorities  and  to  take  action 
that  is  consistent  with  the 
recommendations  and  requirements  of 
those  authorities. 

In  situations  involving  threats  to 
public  health  or  safety,  diere  is  no 
opportunity  for  the  independent  center 
to  take  corrective  action,  nor  would 
there  be  a  "notice  of  intent  to  suspend 
payments"  (see  the  next  question  and 
answer  below  for  applicability  in 
suspensions  for  submission  of  false  or 
fraudulent  claims).  This  approach 
recognizes  the  seriousness  of  these 
situations.  Instead,  the  State  agency 
must  simultaneously  provide  the 
independent  center  with  a  notice  of 
serious  deficiency;  a  notice  of  intent  to 
terminate  participation  and  disqualify 
the  institution  and  any  responsible 
principals  or  responsible  individuals; 
and  a  notice  that  Program  payments 
have  been  suspended  pending  the 
completion  of  the  administrative  review 
(if  one  is  requested  by  the  independent 
center). 

How  Does  the  Process  for  Suspensions 
Based  on  False  or  Fraudulent  Claims 
Differ  From  Those  Based  on  Imminent 
Threats  to  Health  or  Safety? 

The  law  now  mandates  suspensions 
whenever  a  State  agency  determines 
that  there  is  imminent  threat  to  health 
or  safety  and  specifies  that  there  is  no 
opportunity  for  corrective  action  in 
these  cases.  The  law  specifies  a 
somewhat  different  approach  for  cases 
in  which  a  State  agency  determines  that 
an  institution  has  knowingly  submitted 
false  or  fraudulent  claims  for 
reimbursement.  In  these  cases.  State 
agencies  are  authorized,  but  not 
required,  to  suspend  Program 
participation.  In  addition,  suspensions 
based  on  allegations  of  false  or 
fraudulent  claims  may  be  made  only 
after  a  review  by  an  "independent  and 
impartial  official."  The  law  defines  an 
independent  and  impartial  official  as  a 
person  "other  than,  and  not  accountable 
to,  any  person  involved  in  the 
determination  to  suspend  the 
institution." 


What  Is  the  Purpose  of  This 
"Independent  Review"  (Referred  to  as  a 
"Suspension  Review"  in  This  Rule)? 

The  purpose  of  the  suspension  review 
is  to  allow  the  State  agency  and  the 
institution  an  opportiuiity  to  present 
written  documentation  relating  to  the 
allegation  of  a  false  or  fraudulent  claim 
prior  to  the  suspension  of  Program 
pajrments.  The  law  requires  the 
.  suspension  review  official  to 
"determine,  based  on  the  review, 
whether  the  State  agency  has 
established,  based  on  a  preponderance 
of  the  evidence,  that  such  institution 
has  knowingly  submitted  a  false  or 
fraudulent  claim  for  reimbursement." 
This  rule  calls  such  a  review  the 
"suspension  review"  to  distinguish  it 
from  the  administrative  review  that  an 
institution  may  seek  once  a  suspension 
for  false  or  fraudulent  claims  has  been 
imposed. 

Does  the  Law  Stipulate  Procedures 
Pertaining  to  the  Suspension  Review? 

Yes.  The  law  requires  that,  in  making 
his  or  her  determination,  the  suspension 
review  official  consider  written 
documentation  submitted  by  the  State 
agency  and  the  institution.  This  rule 
requires  State  agencies  to  give 
institutions  at  least  ten  days  to  request 
an  initial  suspension  review  and  to 
submit  written  documentation  opposing 
the  suspension. 

What  Happens  if  the  Suspension 
Review  Official  Determines  That  the 
Proposed  Suspension  Is  Not 
Appropriate? 

No  action  is  taken  to  suspend  the 
institution's  Program  participation. 
However,  the  State  agency's  serious 
deficiency  determination  remains  in 
effect  and  the  institution  must  still  take 
corrective  action  within  the  specified 
timeframe.  If  the  State  agency 
determines  that  the  corrective  action  did 
not  fully  and  permanently  correct  the 
serious  deficiency,  the  State  agency 
would  proceed  to  send  a  notice  of 
proposed  termination  and  proposed 
disqualification.  The  institution  would 
then  have  the  opportunity  to  request  an 
administrative  review  of  the  proposed 
actions.  The  suspension  review  is  a 
limited  review  at  a  preliminary  stage 
and  only  determines  whether  Program 
participation  and  Program  payments 
continue.  The  suspension  review  does 
not  resolve  the  question  of  whether  the 
institution  has  been  seriously  deficient,, 
whether  the  corrective  action  is 
adequate,  or  whether  the  proposed 
termination  of  the  institution's 
agreement  is  justified. 


What  if  the  Suspension  Review  Official 
Upholds  the  State  Agency,  but  the 
Administrative  Review  Official  Later 
Upholds  the  Institution? 

In  that  case,  the  institution  may  claim 
retroactive  reimbursement  for  eligible 
meals  served  and  any  allowable 
expenses  incurred  during  the 
suspension  period. 

5.  FNS  Determination  of  Serious 
Deficiency  (§  226.6(c)(6)) 

Under  the  current  regulations  at 
§  226.6(c),  FNS  may  independently 
determine  that  an  institution  is 
seriously  deficient.  This  rule  retains  this 
authority,  but  moves  it  to  §  226.6(c)(6). 
This  rule  also  revises  the  procedures  for 
FNS  determinations  of  serious 
deficiency  to  make  them  parallel  to  the 
revised  procedures  for  State  agencies' 
determinations  of  serious  deficiency 
and  adds  procedures  for  FNS 
suspending  an  institution  if  there  is  an 
imminent  threat  to  the  health  and  safety 
of  participants  or  the  institution  has 
submitted  a  false  or  fraudulent  claim. 

We  do  not  envision  the  frequent  use 
of  this  authority.  Generally,  State 
agencies  will  be  in  the  best  position  to 
detect  and  take  action  with  respect  to 
seriously  deficient  institutions.  Even 
when  dealing  with  serious  deficiencies 
detected  during  audits  or  investigations 
conducted  by  USDA's  Office  of 
Inspector  General,  it  is  the  State  agency, 
and  not  FNS.  that  will  declare  the 
institution  seriously  deficient,  monitor 
corrective  action,  and  take  any 
additional  actions  that  may  be 
warranted.  However,  in  dealing  with 
multi-State  or  multi-regional 
institutions,  FNS  may  be  in  the  best 
position  to  coordinate  actions  in 
response  to  the  serious  deficiency.  In 
addition,  because  we  are  now  more 
likely  to  participate  with  State  agencies 
in  joint  reviews  of  institutions,  it  is 
possible  that  we  would  declare  a  serious 
deficiency  if  the  State  agency  was 
unwilling  to  do  so. 

6.  National  Disqualified  List  (§§  226.2 
and  226.6(c)(7)) 

The  current  regulations  state  that  FNS 
will  maintain  a  list  oHnstitutions  whose 
participation  has  been  terminated  or 
whose  application  has  been  denied  due 
to  serious  deficiencies.  Section  243(c)  of 
ARPA  added  a  new  §  17(d)(5)(E)  to  the 
NSLA,  which  expands  the  list's  scope 
by  requiring  the  Secretary'  to  "maintain 
a  list  of  institutions,  sponsored  family  or 
group  day  care  homes,  and  individuals 
that  have  been  terminated  or  otherwise 
disqualified  from  participation  in  the 
program,"  and  make  the  list  available  to 
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State  agencies  for  their  use  in  reviewing 
applications  to  participate. 

What  Is  the  National  Disqualified  List? 

As  discussed  in  Part  1(D)(2)  of  this 
preamble,  this  rule  adopts  ARPA's 
approach  of  distinguishing  between 
seriously  deficient  institutions  and 
disqualified  institutions,  individuals, 
and  day  care  homes.  In  furtherance  of 
this  approach,  this  rule  amends  §  226.2 
to  define  the  list  of  institutions, 
responsible  principals  and  responsible 
individuals,  and  day  care  homes 
disqualified  from  Program  participation 
as  the  "National  disqualified  list." 

How  Does  an  Entity  Get  Put  on  the  List? 

An  institution  or  day  care  home  will 
be  placed  on  the  list  only  after  having 
been  declared  seriously  deficient, 
having  an  opportunity  for  corrective 
action,  failing  to  take  corrective  action, 
and  losing  an  administrative  review  (or 
failing  to  request  an  administrative 
review  in  a  timely  manner).  Similarly, 
responsible  principals  and  responsible 
incUviduals  must  first  be  named  as 
responsible  for  an  institution's  serious 
deficiency(ies),  receive  an  opportunity 
for  corrective  action,  foil  to  take 
corrective  action,  and  lose  an 
administrative  review  (or  foil  to  request 
an  administrdtive  review  in  a  timely 
manner).  At  this  point,  the  institution, 
day  care  home,  or  responsible  principal 
or  responsible  individiial  is  disqualified 
from  Program  participation  and  placed 
on  the  National  disqualified  list,  and  is 
prohibited  from  participating  in  the 
Program  as  an  institution,  sponsored 
center,  day  care  home,  or  principal  until 
removed  from  the  list. 

What  if  an  Institution  Participating  in 
Several  States  Is  Disqualified  by  FNS  or 
a  State  Agency  in  Another  State? 

If  an  institution  that  participates  in 
the  Program  in  more  than  one  State  is 
disqualified  from  the  Program  by  FNS  or 
another  State  agency,  any  State  agency 
holding  an  agreement  with  the 
institution  must  also  terminate  the 
institution's  agreement.  This  action 
must  be  taken  within  45  days  of  the  date 
of  the  disqualification  by  FNS  or  the 
other  State  agency.  Because  the 
institution  will  have  already  had  the 
opportimity  for  an  administrative 
review  covering  the  failure  to  correct  the 
serious  deficiencies  that  led  to  the 
initial  disqualification,  other  Statef 
agencies  a^  prohibited  from  offering  the 
institution  an  administrative  review  of 
the  termination  action  to  he  taken  by  the 
other  State  agencies.  These 
requirements  are  in  §  226.6(c)(6)(ii)(G) 
(disqualifications  by  FNS)  and 


§  226.6(c)(3)(i)  (disqualifications  by 
another  State  agency). 

How  Long  Will  an  Entity  Remain  on  the 
Ust? 

Institutions  and  responsible 
principals  and  responsible  individuals 
will  remain  on  the  list  until  FNS,  in 
consultation  with  the  appropriate  State 
agency,  determines  that  the  serious 
deficiency(ies)  that  led  to  their 
placement  on  the  list  has(ve)  been 
corrected,  or  imtil  seven  years  have 
elapsed  since  they  were  disqualified 
frt>m  participation.  Day  care  homes  will 
remain  on  the  list  until  the  State  agency 
determines  that  the  serious 
deficiency(ie8)  that  led  to  their 
placement  on  the  list  has(ve)  been 
corrected,  or  until  seven  years  after  they 
were  disqualified  irom  participation. 

Similar  to  the  past  performance  and 
criminal  background  eligibility  criteria 
discussed  in  Part  1(A)(4)  of  the 
preamble,  above,  we  established  seven 
years  as  the  maximum  period  of  an 
institution's  or  individual's 
disqualification.  As  noted  previously  in 
this  preamble,  the  seven-year  period 
underscores  the  importance  of  ensuring 
Program  integrity,  while  recognizing  the 
need  to  provide  these  individuals  and 
institutions  with  a  "second  chance"  at 
potential  Program  participation 
following  a  predictable  period  of  time. 
However,  if  the  institution,  responsible 
principal  or  responsible  individual,  or 
day  care  home  has  failed  to  repay  debts 
owed  under  the  Program,  they  will 
remain  on  the  list  until  the  debt  has 
been  repaid. 

What  Will  Happen  to  the  Institutions 
and  Individuals  on  the  Prior  FNS  List? 

Institutions  and  individuals  placed  on 
the  FNS  list  of  "seriously  deficient" 
institutions  prior  to  publication  of  this 
rule  will  be  transferred  to  the  new 
National  disqualified  list  and  will 
remain  on  that  list  until  FNS 
determines,  with  the  concurrence  of  the 
appropriate  State  agency,  that  the 
serious  deficiency(ie8)  that  led  to  their 
placement  on  the  list  ha8(ve)  been 
corrected,  or  until  July  29,  2009  (i.e. 
seven  years  after  the  efiiective  date  of 
this  rule).  As  noted  previously  in  this 
preamble,  establishing  the  seven  year 
period  for  institutions  and  individuals 
already  on  the  list  brings  the  previous 
list  into  conformance  with  the 
requirements  being  promulgated  in  this 
rule,  and  provides  these  institutions  and 
individuals  with  a  bar  on  their  Program 
participation  for  a  predictable  period  of 
time,  before  automatic  removal  from  the 
list.  As  with  the  institutions  or 
individuals  placed  on  the  National 
disqualified  list  after  publication  of  this 


rule,  if  the  institution  or  individual  on 
the  existing  list  fails  to  repay  debts 
owed  under  the  Pirogram,  they  will 
remain  on  the  list  until  the  debt  has 
been  repaid. 

What  Happens  to  Sponsored  Facilities 
When  Their  Sponsoring  Organization's 
Agreement  Is  Terminated? 

After  the  State  agency  issues  a  notice 
of  proposed  termination  to  a  sponsoring 
organization,  it  will  work  with  other 
sponsoring  organizations  in  the  State  to 
ensure  that  there  is  no  disruption  of 
Program  benefits  to  sponsored  facilities 
that  will  be  affected  when  their 
sponsoring  organization's  agreement  is 
terminated.  As  noted  in  Part  III(C)  of 
this  preamble,  below,  ARPA's 
restriction  on  day  care  home  transfers 
bom  one  sponsoring  organization  to 
another  specifically  allows  a  State 
agency  to  waive  the  provision  for  a  day 
care  home  when  its  sponsoring 
organization's  Program  agreement  has 
been  terminated. 

What  About  Sponsored  Centers? 

ARPA  did  not  require  us  to  establish 
a  procedure  for  terminating  the 
agreements  of  centers  that  participate 
under  a  sponsoring  organization. 
However,  in  some  instances  the  person 
responsible  for  a  sponsoring 
organization's  serious  deficiency(ies) 
might  be  a  person  employed  by  or 
otherwise  associated  with  a  sponsored 
center,  rather  than  with  the  sponsoring 
organization  itself.  Similarly,  an 
institution  that  is  on  the  National 
disqualified  list  as  an  independent 
center  should  not  be  able  to  avoid  the 
effect  of  that  disqualification  by  re- 
entering the  Pro-am  as  a  sponsored 
center.  Finally,  an  individual  who  is  on 
the  National  disqxialified  list  should  not 
be  permitted  to  participate  in  the 
Program  as  a  family  day  care  home 
provider  or  as  a  principal  in  a  sponsored 
center  or  an  independent  center. 

Therefore,  this  rule  makes  two 
changes  designed  to  prevent  such 
situations,  any  of  which  pose  a  threat  to 
the  Program's  integrity.  First,  this  rule 
amends  §  226.2  to  further  define 
"responsible  principal  or  responsible 
individual"  to  include  a  principal  or 
individual  associated  with  a  sponsored 
center  who  is  responsible  for  the  center 
sponsor's  serious  deficiency (ies).  This 
means  that  anyone  responsible  for  the 
center  sponsor's  serious  deficiency(ies) 
is  subject  to  a  proposed  disqualification, 
regardless  of  whether  he  or  she  is 
associated  with  the  sponsoring 
organization  of  centers,  or  with  a 
sponsored  center.  Second,  this  rule 
amends  §§  226.16(b)  and  226.6(b)(12)  to 
prohibit  a  sponsoring  organization  frt>m 
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submitting  an  application  on  behalf  of  a 
sponsored  facility  (or  a  State  agency 
from  approving  such  an  application)  if 
the  focility  itself  or  one  of  its  principals 
is  on  the  National  disqualified  list.  This 
will  prevent  family  day  care  homes  or 
sponsored  centers  on  the  National 
disqualified  list  from  re-entering  the 
Program.  It  will  also  prevent  an 
individual  on  -the  list  for  actions 
committed  while  associated  with  a 
sponsor  of  centers  from  re-entering  the 
Program  as  a  sponsored  center,  or  an 
individual  on  the  list  for  actions 
committed  while  a  principal  in  a 
sponsored  center  from  re-entering  the 
Program  as  a  principal  in  another 
institution  (an  independent  center  or  a 
sponsoring  organization  of  homes  and/ 
or  centers). 

Why  Not  Just  Include  Day  Care  Homes 
and  Sponsored  Centers  on  Separate 
State-Level  Lists? 

In  most  cases,  a  State-level  list  would 
be  sufficient  to  ensure  that  disqualified 
institutions,  sponsored  centers,  day  care 
homes,  and  responsible  principals  and 
responsible  individuals  do  not 
participate  in  the  Program,  either 
directly  or  as  a  principal.  In  some  cases, 
though,  these  entities  may  attempt  to 
evade  their  disqualification  by  seeking 
to  participate  in  the  Program  in  a 
different  State.  In  order  to  address  this 
situation,  and  for  consistency  and 
simplicity,  all  disqualified  entities  will 
be  included  on  a  single  National-level 
list.  For  the  same  reason,  this  rule 
requires  State  agencies  and  sponsoring 
organizations  to  check  the  National 
disqualified  list  (rather  than  a  State- 
level  list)  before  approving  an 
application  frttm  an  institution, 
sponsored  center,  or  day  care  home. 

As  noted  in  §  226.6(c)(7),  we  will 
make  the  National  disqualified  list 
available  to  all  State  agencies  and  all 
sponsoring  organizations.  This  will 
permit  State  agencies  and  sponsoring 
organizations  to  consult  a  single  list 
when  determining  whether  an 
institution,  sponsored  center,  or  day 
care  home  is  eligible  for  Program 
participation.  To  facilitate  use  of  the 
National  disqualified  list,  we  are 
currently  pursuing  plans  to  make  the 
list  available  in  a  password-protected 
electronic  format. 

7.  State  Agency  List  (§§  226.2  and 
226.6(c)(8)) 

What  Is  the  State  Agency  List? 

The  State  agency  list  will  include 
those  day  care  homes  terminated  for 
cause  (see  discussion  of  serious 
deficiency  and  termination  procedures 
for  day  care  homes  in  Part  III(F)  of  the 


preamble,  below]  and  those  institutions 
and  responsible  principals  and 
responsible  individuals  in  the  State  that 
have  been  declared  seriously  deficient. 
In  the  interest  of  preserving  flexibility 
for  State  agencies,  the  list  may  be  kept 
in  paper  form,  electronic  form,  or  in 
retrievable,  individual  case  files  within 
the  State  agency.  In  the  case  of 
institutions  and  responsible  principals 
and  responsible  individuals,  the  list  will 
include  information  about  all  of  the 
possible  results  after  the  State  {igency's 
transmission  of  a  notice  of  serious 
deficiency  (along  with  an  identification 
of  the  principals  and/ or  individuals 
responsible  for  the  serious  deficiency): 
successful  corrective  action; 
unsuccessful  corrective  action  followed 
by  notification  of  proposed  termination 
and/or  disqualification;  suspension; 
administrative  review;  and  agreement 
termination.  This  rule  amends  §  226.2  to 
add  a  definition  of  "State  agency  list" 
(either  as  actual  lists  or  retrievable 
records)  and  adds  §  226.6(c)(8),  which 
requires  each  State  agency  to  maintain 
a  State  agency  list. 

Why  Bother  With  a  Separate  State-Level 
Ust? 

A  State-based  list  will  be  useful  for 
analytic  purposes.  Although-the 
National  disqualified  list  will  provide  a 
complete  picture  of  all  institutions, 
individuals,  and  day  care  homes  that 
have  been  disqualified  and  are  ineligible 
for  Program  participation,  the  National 
list  will  not  capture  a  great  deal  of 
additional  information  that  is  necessary 
for  State  agencies  and  FNS  to  assess  the 
full  impact  of  the  ARPA  provisions.  For 
example,  many  institutions  will  be 
declared  seriously  deficient  but  will 
never  appear  on  Uie  National  list,  either 
because  they  successfully  completed 
corrective  action  or  because  an 
administrative  review  official 
overtiuned  the  State  agency's  proposed 
termination  of  the  institution's 
agreement.  In  order  to  properly  assess 
ARPA's  impact  on  Program  management 
and  integrity,  it  is  critical  for  State 
agencies  and  FNS  to  have  information 
about  the  number  of  institutions 
declared  seriously  deficient  that  were 
never  placed  on  the  National 
disqualified  list,  as  well  as  the  ways  in 
which  serious  deficiencies  were 
ultimately  resolved  short  of  termination. 
The  State  agency  list  established  in  this 
rule  will  capture  information  about  the 
ultimate  disposition  of  each  case  in 
which  an  institution  was  declared 
seriously  deficient.  The  State  agency  list 
will  be  made  available  to  FNS  by  the 
State  agency  upon  request,  so  that  it  is 
possible  to  analyze  National  trends 


regarding  the  implementation  of  the 
ARPA  provisions. 

Why  Is  It  Necessary  for  State  Agencies 
and  FNS  To  Have  This  Information? 

The  changes  to  serious  deficiency, 
corrective  action,  administrative  review 
and  termination  procedures  mandated 
by  ARPA  were  extensive,  and  had  the 
potential  to  profoundly  impact  the 
Program.  FNS  must  be  able  to  quantify 
the  impact  of  these  changes,  in  order  to 
assess  the  frequency  with  which  certain 
actions  are  being  taken,  as  well  as  the 
effectiveness  of  the  changes.  State 
agencies  must  also  be  able  to  have  data 
that  will  allow  them  to  assess  their  own 
implementation  of  these  changes, 
identify  any  additional  changes  needed, 
and  identify  trends  and  training  needs 
for  State  agency  or  institution  staff. 

What  Must  Be  Done  When  the  Rule 
Requires  the  State  Agency  To  "Update" 
the  State  Agency  List? 

For  each  institution  declared 
seriously  deficient,  and  for  each 
institution  filing  a  request  for  an 
administrative  review,  the  State  agency 
will  "update"  the  list  whenever  the  next 
stage  of  action  occurs.  For  example, 
when  an  institution  is  declared 
seriously  deficient,  the  State  agency  is 
required  to  add  the  institution  to  the 
State  agency  list,  as  well  as  the  basis  for 
the  determination  of  serious  deficiency. 
Then,  if  the  institution  fully  and 
permanently  corrects  the  serious 
deficiency  within  the  allotted  time,  the 
State  agency  records  on  the  list  that  the 
corrective  action  is  complete.  Similarly, 
an  institution  requesting  an 
administrative  review  of  an  overclaim 
would  be  placed  on  the  list,  as  well  as 
the  result  of  the  administrative  review. 

What  About  State  Agencies  That 
Already  Have  Lists  of  Disqualified  Day 
Care  Homes? 

Any  State  agency  that  has  a  list  of 
disqualified  day  care  homes  on  July  29, 
2002  may  continue  to  prohibit 
participation  by  those  day  care  homes. 
However,  as  with  those  institutions  and 
individuals  on  the  prior  FNS  list  of 
"seriously  deficient"  institutions,  the 
State  agency  must  remove  a  day  care 
home  from  its  prior  list  no  later  than  the 
time  at  which  the  State  agency 
determines  that  the  serious 
deficiency(ies)  that  led  to  their 
placement  on  the  list  has(ve)  been 
corrected,  or  July  29,  2009  (i.e.  seven 
years  after  the  effective  date  of  this 
rule).  However,  if  the  day  care  home  has 
failed  to  repay  debts  owed  under  the 
Program,  it  must  remain  on  the  list  until 
the  debt  has  been  repaid. 
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E.  Administrative  Reviews  for 
Institutions  and  Responsible  Principals 
and  Responsible  Individuals  (§§226.2 
and  226.6(k)) 

What  Changes  to  the  Administrative 
Review  Procedures  for  Institutions  Were 
Mandated  by  ARPA? 

Before  ARPA.  8 1 7(e)  of  the  NSLA 
required  State  agencies  administering 
CACFP  to  "provide,  in  accordance  with 
regulations  issued  by  the  Secretary,  a 
hh  hearing  and  a  prompt  determination 
to  any  institution  aggrieved  by  the 
action  of  the  State  as  it  affects  the 
participation  of  such  institution  *  *  * 
or  its  claim  for  reimbursement  under 
this  section."  Current  CACFP 
regulations  at  §  226.6(k)  establish  the 
Tnipimiim  requirements  for  such 
administrative  reviews.  However. 
§  243(c)  of  ARPA  added  §  17(d)(5}(D)(i) 
to  the  NSLA  to  require  that.  "An 
institution  or  family  or  group  day  care 
home  shall  be  provided  a  faSi  hearing  in 
accordance  with  subsection  (e)(1) 
(§  17(e)(i)  of  the  NSLA]  prior  to  any 
determination  to  terminate  participation 
by  the  institution  or  family  or  group  day 
care  home  under  the  program" 
(emphasis  added).  This  provision 
substantially  changes  the  sequence  of 
events  leading  up  to  an  institution  or 
day  care  home's  termination  from  the 
Program  and  for  the  first  time 
establishes  a  requirement  to  offer 
administrative  reviews  to  day  care 
homes.  The  effect  of  this  change  on  day 
care  homes  is  discussed  in  Part  III(F)  of 
this  preamble,  while  the  effect  on  the 
termination  of  institutions'  agreements 
is  discussed  here. 

Under  regulations  in  effect  imtil 
October  18,  2000  (the  required 
implementation  date  for  ARPA's  CACFP 
amendments  on  termination  and 
administrative  reviews),  if  an  institution 
was  determined  seriously  deficient  and 
failed  to  complete  the  required 
corrective  actions  within  the  allotted 
time,  the  State  agency  notified  the 
institution  that  its  Program  agreement 
was  terminated  and  that  the  institution 
could  seek  an  administrative  review  of 
this  action.  All  Program  payments  to  the 
institution  ceased  on  the  effective  date 
of  the  termination  notice.  If  the 
institution  sought  an  administrative 
faview  of  the  termination,  and  its 
participation  was  restored  as  a  result  of 
the  administrative  review,  it  could  seek 
reimbursement  for  eligible  meals  served 
and  allowable  administrative  costs 
incurred  during  the  period  between  the 
effective  date  of  the  termination  and  the 
decision  on  the  administrative  review. 

Under  the  new  procedures  mandated 
by  ARPA,  a  different  sequence  of  events 
takes  place.  If  a  State  agency  determines 


that  a  seriously  deficient  institution 
failed  to  take  the  required  corrective 
action  within  the  allotted  time,  it 
notifies  the  institution  that  the  State 
agency  is  proposing  to  terminate  the 
institution's  agreement  and  proposing  to 
disqualify  the  institution  and  the 
responsible  principals  and  responsible 
individuals.  The  State  agency  must  also 
notify  the  institution  and  the 
responsible  principals  and  responsible 
individuals  that  they  may  seek  an 
administrative  review  of  the  proposed 
actions.  However,  if  an  administrative 
review  is  requested,  the  State  agency 
must  continue  to  pay  any  valid  unpaid 
claims  for  reimbursement  for  eligible 
meals  served  and  allowable 
administrative  expenses  incurred, 
unless  the  institution  has  been 
suspended  from  participation  based  on 
health  or  safety  violations  or  false  or 
fraudulent  claims  (as  discussed  in  Part 
IP)(4)  of  this  preamble).  Even  if 
Pn^gram  payments  are  suspended,  the 
actual  termination  of  the  institution's 
agreement  does  not  occur  until  after  the 
administrative  review  official's  decision 
is  rendered. 

Did  ARPA  Change  the  Actions  That  Are 
Subject  to  Administrative  Review? 

Yes.  As  noted  above,  the  new 
procedures  mandated  by  ARPA  require 
State  agencies  to  offer  an  administrative 
review  to  an  institution  prior  to  the 
termination  of  its  agreement.  This 
change  requires  several  revisions  to 
§  226.6(k)  dealing  with  the  actions  that 
are  subject  to  administrative  review. 
These  mandated  changes  also  provide 
an  opportunity  to  reorganize  §  226.6(k) 
and  to  make  other  necessary  changes  to 
$  226.6(k)  governing  administrative 
reviews. 

First,  this  rule  groups  all  actions  that 
are  subject  to  administrative  review  in 
§  226.6(k)(2).  Second,  this  rule  clarifies 
that  it  is  the  notice  of  proposed 
termination  of  an  institution's 
agreement  that  is  subject  to 
administrative  review.  The  termination 
of  the  agreement  does  not  occur  until 
after  the  administrative  review,  and 
then  only  if  the  institution  did  not 
prevail.  As  a  result  of  ARPA.  the  actual 
termination  of  the  institution's 
agreement  is  no  longer  subject  to 
administrative  review  because  the 
administrative  review  has  already 
occurred. 

Third,  this  rule  clarifies  in 
§  226.6(k)(2)(iv)  that  State  agencies  must 
provide  responsible  principals  and 
responsible  individuals  an 
administrative  review  of  any  proposed 
disqualification  (see  below  for  a  further 
discussion  of  this  issue).  Finally,  this 
rule  makes  clear  in  $  226.6(k)(2)(viii) 


that  the  recovery  of  an  advance  is 
subject  to  administrative  review  (see  the 
additional  discussion  of  the  recovery  of 
advances  under  "What  is  the  effect  of 
the  State  agency  action  while  the 
administrative  review  is  pending?"). 

Are  There  Any  Actions  That  Are  Not 
Subject  to  Administrative  Review? 

Yes.  Even  under  the  current 
regulations  State  agencies  are  not 
reqiiired  to  provide  an  administrative 
review  of  all  actions.  However,  State 
agencies  have  informed  us  that,  absent 
a  clear  delineation  in  the  regulations  of 
what  is  and  is  not  appealable,  they 
sometimes  find  themselves  defending 
actions  that  were  not  intended  to  be 
appealable.  This  rule  clarifies  which 
actions  are  not  subject  to  administrative 
review  and  groups  them  together  in 
§226.6(k)(3). 

Are  Serious  Deficiency  Determinations 
Subject  to  Administrative  Review? 

No.  Currently,  seriously  deficient 
determinations  are  not  subject  to 
administrative  review.  This  does  not 
change  as  a  result  of  ARPA.  which 
anticipates  an  administrative  review 
only  ^er  an  institution  is  notified  that 
its  corrective  actions  to  resolve  a  serious 
deficiency  were  incomplete  or 
inadequate.  A  serious  deficiency  finding 
only  serves  to  inform  an  institution  that 
it  is  out  of  compliance  with  Program 
requirements  and  that  certain  other 
actions  will  occur  if  the  institution  fails 
to  take  corrective  action  within  the 
allotted  time.  There  is  no  effect  on  the 
institution's  valid  claim  for 
reimbiusement  or  participation  imless  it 
fails  to  take  corrective  action  to  correct 
the  serious  deficiency  within  the 
allotted  time. 

Do  State  Agencies  Have  To  Provide 
Administrative  Reviews  to  Responsible 
Principals  and  Responsible  Incfividuals? 

Yes.  As  noted  above,  this  rule  clarifies 
in  §  226.6(k)(2)(iv)  that  State  agencies 
must  provide  responsible  principals  and 
responsible  individuals  an 
administrative  review  of  any  notice  of 
proposed  disqualification.  However,  in 
most  instances  the  institution's 
underlying  serious  deficiencies  will  be 
inextricably  connected  with  the 
proposed  disqualification  of  the 
responsible  principal  or  responsible 
individual.  As  a  result,  this  rule 
specifies  in  §  226.6(k)(8)  that  the  SUte 
agency  must  in  most  instances  combine 
the  administrative  review  for  the 
responsible  principal  or  responsible 
incuvidual  with  the  administrative 
review  for  the  institution. 

There  may  be  rare  instances  in  which 
the  interests  of  the  institution  and  the 
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responsible  principal  or  responsible 
individual  conflict.  This  might  occur 
when  the  person  responsible  for  the 
institution's  serious  deficiency  acted 
wholly  without  the  knowledge  of  any  of 
the  institution's  principals  and  without 
benefit  to  the  institution.  In  such  cases, 
and  at  the  administrative  review 
official's  discretion,  separate 
administrative  reviews  may  be  held  if 
the  institution  does  not  request  an 
administrative  review  or  if  either  the 
institution  or  the  responsible  principal 
or  responsible  individual  demonstrates 
that  their  interests  conflict. 

When  Handling  an  Administrative 
Review,  Are  There  Standard  Procedures 
That  All  State  Agencies  Must  Follow? 

Yes.  The  current  CACFP  regulations 
permit  State  agencies  either  to  establish 
their  own  administrative  review 
procedures  (subject  to  several  basic 
requirements)  or  to  follow  the  more 
detailed  administrative  review 
procedures  set  out  in  §  226.6{k)(l)-{12). 
This  has  caused  some  confusion  over 
the  years.  This  rule  requires  State 
agencies  to  develop  their  own 
administrative  review  procedures 
consistent  with  certain  requirements 
specified  by  this  rule.  The  majority  of 
those  requirements  are  the  same  as  are 
found  in  §  226.6(k)(l)-(12)  of  the 
current  regulations.  We  hope  that  this 
approach  will  result  in  greater 
uniformity  throughout  the  Nation,  while 
still  permitting  State  agencies  some 
flexibility.  This  uniformity  will  help 
ensure  consistent  action  in  all  cases 
involving  violations  of  Program 
requirements,  and  should  lessen  the 
chances  of  having  administrative  review 
decisions  overturned  by  the  courts. 
Uniform  practice  will  be  especially 
useful  to  institutions  operating  in  more 
than  one  State  and  is  imperative  at  a 
time  when  we  are  working  with  State 
agencies  to  improve  Program 
management.  "These  uniform  standards 
are  set  forth  at  newly-reorganized 
§226.6{k)(5). 

Are  There  Any  Changes  to  the  Current 
Administrative  Review  Procedures? 

Yes.  In  addition  to  requiring  all  State 
agencies  to  comply  with  the  procedures 
in  §§  226.6(k)(l)-(12)  of  the  current 
regulations,  this  rule  makes  minor 
changes  to  the  language  set  forth  at 
current  §§  226.6(k)(6)  and  (7).  as 
discussed  below. 

Section  226.6(k)(6)  ciurently  requires 
that  State  review  officials  be 
independent  and  impartial.  Institutions 
have  sometimes  argued  that  the 
administrative  review  officials  are  not 
truly  "impartial",  either  because  they 
are  in  the  same  organization  as  the 


official  issuing  the  termination  decision, 
or  because  the  institution  can  only 
contact  the  hearing  official  by  first 
contacting  the  State  agency.  It  has  long 
been  our  position  that  the  mere  fact  that 
an  administrative  review  official  is  in 
the  same  organization  as  the  official 
who  issued  the  action  under  review 
does  not,  by  itself,  undermine  the 
administrative  review  official's 
impartiality.  This  rule  makes  clear  in 
§  226.6(k)(4)(vii)  that  "independent  and 
impartial"  means  that  a  person  is 
prohibited  from  serving  as  an 
administrative  review  officer  in  any  case 
in  which  he  or  she  was  involved  in  the 
action  that  is  the  subject  of  the 
administrative  review,  or  if  he  or  she 
has  a  direct  personal  or  financial 
interest  in  the  outcome  of  the 
administrative  review.  This  rule  also 
requires  State  agencies  to  permit 
institutions  and  responsible  principals 
and  responsible  individuals  to  contact 
the  administrative  review  official 
directly  if  they  so  desire. 

Section  22B.6(k)(7)  currently  requires 
that  State  review  officials  base  their 
determinations  on  materials  provided 
by  the  appellant  and  the  State  agency 
and  on  Program  regulations.  Some 
administrative  review  officials  have 
read  this  to  mean  that  they  did  not  need 
to  follow  requirements  in  the  statute  or 
in  other  Federal  regulations  or  Federal 
or  State  interpretations  of  those 
requirements  (such  as  policy 
memoranda  or  guidance),  lliis 
provision  was  meant  to  make  clear  that 
administrative  review  officials  are  to 
base  their  decision  solely  on  the 
application  of  Program  requirements  to 
the  facts  in  the  case,  as  reflected  in  the 
submissions  by  the  institution  and  the 
State  agency.  It  is  not  the  administrative 
review  official's  role  to  determine  the 
validity  of  existing  Federal  or  State 
requirements.  These  are  legal  issues  for 
the  courts.  We  have  clarified  this  point 
in  this  rule  (§  226.6(k)(4)(viii)). 

What  Is  an  "Abbreviated" 
Administrative  Review? 

ARPA  does  not  specify  the  type  of 
"fair  hearing"  that  must  be  provided  to 
institutions.  We  have  determined  that 
there  are  two  types  of  actions  for  which 
requiring  a  "full"  administrative  review 
(with  the  right  to  a  hearing,  etc.)  is  not 
warranted.  The  first  is  the  denial  of  a 
new  or  renewing  institution's 
application  because  the  institution  or 
any  of  its  principals  are  on  the  National 
disqualified  list  (§  226.6{b)(12)).  have 
been  declared  to  be  ineligible  for 
another  publicly  funded  program  during 
the  prior  seven  years  (§§  226.6(b)(13) 
and  226.15(b)(7)),  or  have  been 
convicted  of  an  activity  in  the  past 


seven  years  that  indicated  a  lack  of 
business  integrity  (§§  226.6(b)(14)  and 
226.15(b)(8)).  In  each  of  these  cases,  the 
institution  or  the  principals  will  have 
already  had  an  opportunity  to  refute  the 
charge  (i.e.  the  action  that  led  to  the 
placement  on  the  National  disqualified 
list,  the  ineligibility  determination  for 
the  other  public  program,  or  the 
criminal  conviction).  To  offer  a  "full" 
administrative  review  in  this  case 
would  lead  to  a  false  expectation  that 
the  institution  or  responsible  principal 
or  responsible  individual  would  get  a 
second  chance  to  prove  that  the 
underlying  action  did  not  occur.  These 
issues  will  have  been  fully  reviewed  by 
the  appropriate  authority  and  we  do  not 
intend  to  permit  a  second 
administrative  review.  Nor  do  we  see 
the  benefit  of  requiring  a  "full'' 
administrative  review  in  cases  in  which 
the  only  issue  will  be  whether  or  not  the 
affected  party  is  really  the  same  party 
that  appears  on  the  National 
disqualified  list,  was  declared  ineligible 
for  another  publicly  funded  program,  or 
was  convicted. 

The  second  type  of  action  is  the 
denial  of  a  new  or  renewing  institution's 
application  or  the  termination  of  a 
participating  institution's  agreement 
based  on  the  submission  of  false 
information  on  the  institution's 
application,  including  the  concealment 
of  a  criminal  background 
(§§  226.6(c)(l)(ii)(A).  (c)(2)(ii)(A). 
(c)(3)(ii)(A)).  Again,  these  cases  present 
only  a  narrow  factual  issue  of  whether 
the  iuformation  submitted  is  indeed 
false.  This  issue  can  be  adequately 
addressed  through  written  submissions. 

For  these  reasons,  this  rule  limits  the 
administrative  review  of  these  areas  to 
a  review  of  written  submissions 
concerning  the  acciuacy  of  the  State 
agency's  determination  that:  (1)  the 
institution,  one  of  its  sponsored 
facilities,  or  one  of  the  principals  of  the 
institution  or  its  facilities  is  on  the 
National  disqualified  list,  has  been 
determined  ineligible  to  participate  in 
another  publicly  funded  program,  or  has 
been  convicted  of  an  offense  indicating 
a  lack  of  business  integrity;  or  (2) 
information  submitted  on  the 
institution's  application  is,  in  fact,  false. 
We  call  this  an  "abbreviated" 
administrative  review. 

Part  n.  State  Agency  and  Institution 
Review  and  Oversight  Requirements 

ARPA  mandated  three  changes  to 
State  agency  and  sponsoring 
organization  monitoring  requirements. 
These  changes  require  that: 

•  Sponsoring  organizations  conduct 
at  least  one  unscheduled  (unannounced) 
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review  of  each  facility  they  sponsor  in 
a  three-year  period; 

•  Sponsoring  organizations  employ 
"an  appropriate  number  of  monitoring 
personnel  based  on  the  number  and 
characteristics"  of  facilities  they 
sponsor;  and 

•  State  agencies  review  each 
institution  in  their  State  no  less 
frequently  than  once  every  three  years. 

These  changes  are  discussed  below. 

A.  Unannounced  reviews 

Was  It  the  Intent  of  ARPA  To  Reduce 
Current  Requirements  for  Sponsoring 
Organization  Reviews  of  Their 
Facilities? 

No.  Section  243(b)  of  ARPA  amended 
§  1 7(d)(2)  of  the  NSLA  to  require  us  to 
establish  a  policy  under  which 
unannounced  reviews  are  made  to 
sponsored  facilities  at  least  once  every 
three  years,  and  at  least  one  review  is 
made  to  each  facility  each  year. 
Currently,  $  226.16(d)  of  the  regulations 
requires  sponsoring  organizations  to 
review  each  facility  they  sponsor  at  least 
three  times  each  year,  unless  they  obtain 
permission  to  perform  an  average  of 
three  reviews  for  all  of  their  facilities. 
When  considering  the  Conference 
Report  on  ARPA.  Senator  Lugar,  then- 
Chairman  of  the  Senate  Agriculture 
Committee,  emphasized  that  the 
Department  should  view  the  monitoring 
requirements  in  ARPA  as  minimums. 
and  may  strengthen  the  requirements  as 
necessary  (Congressional  Record,  May 
25,  2000,  S.  4439).  This  rule  retains  the 
current  regulatory  requirement  of  three 
reviews  per  facility  per  year. 

What  Is  an  Unannounced  Review? 

This  rule  adds  a  definition  to  §  226.2 
stating  that  an  "unannotmced  review"  is 
a  review  for  which  no  prior  notice  is 
given  to  the  facility  or  institution.  We 
abo  wish  to  stress  that  State  agencies 
and  sponsoring  organizations  should 
not  routinely  follow  the  same  cycle  in 
conducting  unannounced  reviews  (e.g.. 
always  reviewing  providers  in  a 
particular  town  or  neighborhood  during 
the  last  two  weeks  of  a  calendar 
qxiarter).  Instead,  the  pattern  of 
unannounced  reviews  shoiUd  be 
unpredictable,  to  ensure  that  the  review 
is  genuinely  unannounced. 

1.  Unannounced  Reviews  by  Sponsoring 
Organizations  (§§  226.2  and 
226.16(d)(4)) 

Must  a  Sponsoring  Organization  Make 
All  of  Its  Facility  Reviews 
Unannounced? 

No.  Although  some  State  agencies 
require  sponsoring  organizations  to 
mi^e  all  facility  reviews  unannounced. 


many  sponsors  in  other  States  use 
scheduled  reviews  as  opportimities  to 
provide  Program  training  and  nutrition 
education.  Promulgating  a  Federal 
requirement  to  make  all  reviews 
unannounced  would  take  away  this 
flexibility  for  State  agencies,  a  concern 
especially  in  day  care  homes  where 
providers  need  advance  notice  in  order 
to  participate  in  training  diuing  a 
monitoring  review.  Therefore,  this  rule 
amends  §  226.16(d)(4)  to  require  that 
two  of  the  three  annually  required 
reviews  of  sponsored  facilities  be 
unannoimced.  If  the  third  review  is 
scheduled,  rather  than  imannounced. 
then  the  sponsor  may  use  that  visit  to 
provide  any  needed  training.  If  the 
sponsor  chooses  to  make  all  three 
annual  reviews  unannounced,  or  the 
State  agency  requires  that  all  reviews  be 
unannounced,  the  training  needs  of  the 
sponsored  center  or  day  care  home  may 
be  met  in  another  manner  (e.g.,  by 
providing  training  at  a  convenient 
location  outside  of  normal  business 
hours,  or  by  providing  on-line  training 
through  the  Internet),  or  by  making  an 
additional  visit  to  the  facility  to  provide 
training. 

Will  Unannounced  Reviews  Be 
Effective?  What  if  the  Provider  Is  Not 
Home  When  the  Unannounced  Review 
Is  Made? 

A  day  care  home  provider's 
unexplained  absence  could  indicate  a 
serious  accountability  problem  that  the 
sponsor  needs  to  adc^oss.  In  order  to 
minimize  this  possibility,  this  rule  adds 
§  226.18(b)(14)  to  require  that  a  provider 
notify  their  sponsoring  organization  in 
advance  whenever  the  day  care  home 

Provider  is  planning  to  be  out  of  their 
ome  with  the  chiluen  during  the  meal 
service  period.  This  will  better  enable 
sponsoring  organizations  to  plan  their 
unannounced  reviews  in  the  most  cost- 
effective  manner  possible.  If  a  provider 
fails  to  notify  the  sponsor  and  an 
unannounced  review  is  made  during  a 
scheduled  meal  time,  claims  for  meals 
that  would  have  been  served  during  the 
unannounced  review  must  be 
disallowed. 

Sponsoring  organizations  or  State 
agencies  may  establish  additional 
requirements  regarding  unannounced 
reviews.  Sponsoring  organizations 
facing  high  travel  costs  to  review  day 
care  homes,  and  sponsoring 
organizations  concerned  about  the 
potential  for  Program  abuse  by 
providers  who  routinely  claim  to 
provide  meal  service  to  children  outside 
their  homes,  may  choose  to  impose 
more  stringent  requirements  than  those 
promulgated  in  tMs  nde. 


The  primary  purpose  of  this  provision 
is  to  spare  sponsoring  organizations 
imwarranted  expense  in  conducting 
unannoimced  reviews  and  not  findLog 
the  provider  at  home,  especially  when 
the  sponsor  monitor  must  travel  long 
distances  to  conduct  the  review.  In 
addition,  the  requirement  to  notify  the 
sponsoring  organization  when  a 

Erovider  is  planning  to  be  out  of  her 
ome  dtiring  the  meal  service  period  is 
essential  to  Program  integrity  because  it 
will  allow  the  sponsor  the  option  to 
review  the  off-site  meal  service  if  it  so 
desires. 

Does  This  Rule  Impose  Any  Other 
Requirements  Relating  to  Unannounced 
Reviews? 

Yes.  This  rule  amends 
§226.16(d)(4)(iv)  to  address  the 
situation  in  which  a  sponsoring 
organization  detects  one  or  more  serious 
deficiency  in  a  review  of  a  facility. 
Serious  deficiencies  are  those  listed  in 
§  226.16(11(2).  regardless  of  the  type  of 
facility.  In  such  cases,  this  rule  requires 
the  next  review  of  the  facility  to  be 
unannounced. 

What  Procedures  Must  Be  Followed 
When  a  Sponsoring  Organization  Makes 
an  Unannounced  Review? 

In  recognition  of  the  unique  nature  of 
providing  day  care,  especially  in  one's 
private  residence,  and  in  order  to 
protect  the  privacy  of  Program  operators 
and  the  children  they  serve,  this  rule 
establishes  several  procedural 
requirements  for  unannoimced  reviews. 
We  also  strongly  recommend  that  State 
agencies  considt  their  legal  counsel  to 
ensure  that  any  State  statutes  or 
administrative  rules  are  reflected  in  the 
State  agency's  procedures  for 
conducting  unannounced  reviews  in  the 
CACFP.  However,  at  a  Tninimiim,  the 
requirements  pertaining  to 
unannounced  reviews  specified  in  this 
regulation  must  be  met.  Thus,  this  rule 
amends  §  226.i6(d)(4)(vi)  to  specify  that 
unannounced  reviews  must  be  made 
only  during  the  facility's  normal  hours 
of  child  or  adult  care  operations,  and 
monitors  m'^>f'"g  such  reviews  must 
provide  photo  identification  that 
demonstrates  that  they  are  employees  of 
the  sponsoring  organization. 

2.  Unannounced  Reviews  by  State 
Agencies  (§  226.6(m)) 

Will  This  Rule  Require  That  State 
Agencies  Make  Unannounced  Reviews 
to  Facilities? 

Yes.  However,  a  State  agency  making 
unannounced  facility  reviews  could 
experience  greater  difficulty  than  a 
sponsoring  organization  would  in 
making  the  same  review.  These 
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difficulties  largely  stem  from  the  fact 
that  State  agencies  are  generally  located 
farther  away  from  the  facilities  being 
reviewed  than  are  sponsors,  thus 
increasing  the  review's  potential  cost. 
Nevertheless,  OIG's  audit  and 
investigative  work  strongly  suggests  the 
need  for  some  level  of  unannounced 
facility  reviews  by  State  agencies  as 
well,  because  those  sponsors  that  pay 
inadequate  attention  to  accountability 
issues  are  less  likely  to  imcover  serious 
Program  irregularities  at  their  sponsored 
facilities.  Therefore.'this  rule  requires 
State  agencies  to  conduct  some 
unannounced  facility  reviews  as  part  of 
their  larger  review  of  a  sponsoring 
organization. 

What  Percentage  of  Facility  Reviews 
Conducted  by  a  State  Agency  Must  Be 
Unannounced? 

In  recognition  of  the  potential 
difficulties  State  agencies  may  face  in 
conducting  unannounced  reviews  of 
sponsored  facilities,  this  rule  amends 
§  226.6(m)  (previously  §  226.60)]  to 
require  that  a  minimum  of  15  percent  of 
a  State  agency's  required  facility 
reviews  be  imannoimced.  Thus,  in  a 
State  with  10,000  participating 
sponsored  facilities,  with  a  requirement 
to  conduct  at  least  800  facility  reviews 
in  a  year,  this  rule  requires  that  a 
minimiun  of  120  of  those  reviews  (15 
percent  of  800)  be  imannounced.  llie 
State  agency  could  decide  whether  it 
would  be  better  to  conduct  a 
proportionate  share  of  these  reviews  as 
a  part  of  each  sponsor  review,  or 
whether  facilities  sponsored  by 
organizations  with  problematic  Program 
records  might  be  more  in  need  of 
imannounced  reviews. 

Does  This  Rule  Require  State  Agencies 
To  Conduct  Unannounced  Reviews  of 
Institutions? 

No.  However,  we  encourage  State 
agencies  to  conduct  unannounced 
reviews  of  institutions  when 
appropriate.  The  results  of  OIG's  audits 
have  persuaded  us  that  unannounced 
reviews  of  institutions  can  be  very 
effective  at  detecting  serious 
management  and  accountability  issues 
that  might  be  difficult  to  detect  if  the 
review  were  announced.  Therefore,  this 
rule  adds  the  requirement  that  State 
agencies  modify  their  current 
agreements  with  institutions  to  notify 
institutions  of  the  right  of  the  State 
agency,  the  Department,  and  other  State 
or  Federal  officials  to  make  announced 
or  unaimounced  reviews  of  their 
operations;  that  unaimounced  reviews 
will  be  held  during  the  institution's 
normal  hours  of  child  or  adult  care 
operations;  and  that  anyone  making 


such  reviews  must  show  photo 
identification  that  demonstrates  that 
they  are  employees  of  one  of  these 
entities. 

3.  Notification  Requirements 

(§§  226.6(f)(1),  226.16(d)(4)(v),  and 

226.18(d)(1)) 

Are  There  Any  Notification 
Requirements  Related  to  Unannounced 
Visits? 

Yes.  This  rule  requires  in 
§§  226.6(f)(1),  226.16(d)(4)(v),  and 
226.18(d)(1)  that  State  agencies  and 
sponsoring  organizations  notify 
institutions  and  facilities  that  they  are 
subject  to  unaimounced  visits  by  the 
sponsoring  organization,  the  State 
agency,  the  Department,  or  other  State 
or  Federal  officials.  State  agencies  must 
include  this  notice  in  their  agreements 
with  institutions.  For  sponsors  of  day 
care  homes,  this  rule  amends 
§  226.18(b)(1)  to  require  sponsoring 
organizations  to  include  in  their 
sponsor-day  care  home  agreements  a 
provision  stating  that  they  will  be 
reviewed  on  an  unannounced  basis,  that 
they  will  make  unannounced  reviews 
only  during  the  facility's  normal  hours 
of  child  care  operations,  and  that 
monitors  conducting  unannounced 
reviews  will  have  photo  identification 
which  demonstrates  that  they  are 
employees  of  the  sponsoring 
organization.  Sponsoring  organizations 
must  amend  their  agreements  with  day 
care  homes  that  are  participating  in  the 
Program  on  July  29,  2002  to  include  this 
notice  of  unannounced  reviews  no  later 
than  August  29,  2002. 

Because  sponsors  of  centers  are  not 
required  to  enter  into  agreements  with 
their  sponsored  centers,  this  rule 
amends  §  226.16(d)(4)(vii)  to  require 
such  sponsors  to  provide  their  centers 
written  notificaition  of  this  information 
about  unaimounced  visits.  For 
sponsored  centers  participating  on  July 
29,  2002,  the  notice  must  be  sent  no 
later  than  August  29,  2002.  For 
sponsored  centers  that  are  approved 
after  July  29,  2002,  the  sponsoring 
organization  must  provide  the  notice 
before  meal  service  under  the  Program 
begins. 

B.  Sponsor  Monitoring  Staff 
(§§  226.6(f)(2).  226.16(b)(1),  and 
226.16(d)(4)) 

What  Are  ARPA's  Requirements 
Regarding  the  Staffing  of  the  Monitoring 
Function  by  Sponsoring  Organizations? 

Section,  §  243(a)(8)(B)  of  ARPA 
amended  §  17(a)  of  the  law  to  require 
that,  "in  the  case  of  a  sponsoring 
organization,  the  organization  shall 
employ  an  appropriate  number  of 


monitoring  personnel  based  on  the 
number  and  characteristics  of  child  care, 
centers  and  family  or  group  day  care 
homes  sponsored  by  the  organization,  as 
approved  by  the  State  (in  accordance 
with  regulations  promulgated  by  the 
Secretary),  to  ensure  effective  oversight 
of  the  child  care  centers  and  family  or 
group  day  care  homes.  *  *  *" 

What  Approaches  Were  Considered  To 
Implement  This  Requirement? 

In  assessing  alternative  means  of 
implementing  this  requirement,  the 
Department  considered  four  possible 
approaches: 

•  Requiring  a  specific  number  of 
facilities  that  each  sponsor  monitor 
would  be  responsible  for  reviewing  (e.g.. 
each  monitor  must  review  50  facilities); 

•  Requiring  a  ceiling  on  the  number 
of  facilities  each  sponsor  monitor  would 
be  responsible  for  reviewing  (e.g.,  each 
monitor  may  review  no  more  than  75 
facilities  per  year); 

•  Setting tio  numeric  requirements, 
but  requiring  each  State  agency  to  assess 
the  adequacy  of  staff  and  resources 
devoted  to  the  monitoring  function 
when  reviewing  the  sponsor's 
management  plan;  or 

•  Establishing  a  broad  range  of 
facilities  per  monitor,  and  requiring  the 
State  agency  to  determine  where,  within 
that  range,  each  sponsor's  ratio  of 
monitors  to  facilities  should  fall. 

Which  of  These  Approaches  Does  This 
Rule  Incorporate,  and  Why? 

Although  each  of  these  alternatives 
has  certain  strengths,  we  chose  the  last 
alternative — setting  a  range  of  facilities 
per  monitor  and  requiring  the  State 
agency  to  determine  where,  within  that 
range,  each  sponsor's  ratio  of  facilities 
should  fall.  This  approach  provides 
State  agencies  and  sponsoring 
organizations  with  flexibility  in  meeting 
the  requirement,  while  still  setting  some 
broad  numerical  parameters  for 
sponsors  and  State  agencies  to  work 
within.  This  rule  establishes  slightly 
different  staffing  requirements  for 
sponsoring  organizations  of  day  care 
homes  (50  to  150)  and  centers  (25  to 
150),  as  explained  below. 

Given  the  different  administrative 
demands  faced  by  sponsors  in  different 
areas,  we  do  not  believe  that  either  of 
the  first  two  alternatives — establishing  a 
single  number  of  homes  per  monitor,  or 
setting  a  "ceiling"  on  the  number  of 
facilities  to  be  monitored — could  be 
productively  applied  to  every 
sponsoring  organization  across  the 
country.  For  example,  due  to  travel 
time,  sponsoring  organizations  t^at 
recruit  in  rural  areas  (as  encouraged  by 
§  17(f)(3)  of  the  NSLA)  could  need  more 
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monitors  to  properly  monitor  the  same 
number  of  homes  than  a  solely  urban- 
based  sponsoring  organization  would 
need  to  properly  monitor  the  same 
number  of  providers.  Similarly, 
sponsoring  organizations  with  larger 
numbers  of  new  and/or  non-English 
speaking  providers  would  likely  incur 
higher  per-home  costs  in  monitoring 
than  sponsors  without  such  homes. 
Finally,  although  the  third  alternative 
provides  maximum  flexibility  to  State 
agencies,  it  does  not  represent  a 
meaningful  change  from  pre-ARPA 
requirements  and  lacks  the  specificity 
that  some  State  agencies  desire,  and  that 
we  believe  Congress  intended,  in 
passing  this  provision. 

What  Is  the  Specific  Requirement  for 
Sponsoring  Organizations  of  Day  Care 
Homes? 

This  rule  amends  §  226.16(b)(1)  to 
require  that  every  sponsoring 
organization  devote  the  equivalent  of 
one  full-time  staff  person  to  monitoring 
for  each  50-150  day  care  homes  it 
administers. 

How  Did  USDA  Decide  on  50-150  as 
the  Appropriate  Range  for  Sponsoring 
Organizations  of  Day  Care  Homes? 

We  started  by  estimating  the  amount 
of  time  that  a  day  care  home  sponsoring 
organization  would  spend  carrying  out 
the  Program's  review  requirements  (an 
average  of  three  reviews  per  home  per 
year,  two  of  which  are  unannounced). 
The  Early  Childhood  and  Child  Care 
Study  (1997)  reported  that,  on  average, 
day  care  home  sponsoring  organizations 
made  five  reviews  or  visits  per  home  per 
year.  If  this  is  acciirate,  sponsoring 
organizations  of  day  care  homes  may 
respond  to  the  unannotmced  review 
requirement  in  this  rule,  and  the  other 
changes  in  the  proposed  rule  published 
on  September  12,  2000.  by  making 
fewer,  but  more  extensive,  reviews  and 
devoting  more  time  to  the  review  and 
analysis  of  accoimtability-related 
documents  such  as  daily  meal  counts, 
daily  attendance  logs,  and  enrollment 
forms.  In  addition,  the  conduct  of 
unannounced  reviews  may  add  some 
time  to  the  performance  of  a  typical 
review,  since  some  providers  will  not  be 
home  when  reviews  are  conducted  and 
others  will  not  have  required  records  in 
order  prior  to  the  review.  In  urban  areas, 
a  provider's  unavailability  is  less  likely 
to  be  a  major  problem,  since  other  day 
care  homes  in  the  vicinity  can  be 
reviewed.  However,  in  rural  areas, 
where  day  care  homes  may  be  more 
widely  dispersed,  a  provider's 
imexpected  absence  could  add  a 
significant  amount  of  time  to  the 
conduct  of  the  average  review.  Overall. 


we  estimate  that  day  care  home 
sponsoring  organizations  will,  on 
average,  spend  about  12-15  hours  per 
home  annually  implementing' the 
minimum  monitoring  requirements 
being  promulgated  in  this  rule:  three 
reviews  per  year,  two  of  which  are 
unannounced,  including  pre-review 
scheduling  and  preparation,  travel 
related  to  the  review,  conduct  of  the 
review,  and  post-review  work. 

Using  a  2,080  hour  work  year  (less 
time  on  for  vacation,  illness,  and 
holidays),  we  estimate  that  the  average 
full-time  monitor  would  be  able  to 
perform  a  minimum  of  three  thorough 
reviews  per  year,  which  include  all  the 
review  elements  being  proposed  in  this 
rule,  for  between  120-160  day  care 
homes.  However,  taking  into  account 
the  possible  variation  in  the  types  of  day 
care  homes  being  sponsored,  this  rule 
requires  that  each  full-time  monitor  be 
responsible  for  reviewing  between  50 
ana  150  day  care  homes  per  year,     . 
depending  on  the  geographic 
dispersion,  experience  level,  and  overall 
composition  of  the  sponsoring 
organization's  providers. 

What  Is  the  Staffing  Standard  for 
Monitoring  by  Sponsoring 
Organizations  of  Centers? 

Although  the  Early  Childhood  and 
Child  Care  Study  states  that  center 
sponsors  currently  spend  about  60 
hours  per  year  monitoring  each 
sponsored  child  care  center,  this  figure 
seems  implausible  compared  to  the 
estimates  of  time  spent  by  sponsors  in 
monitoring  each  day  care  home.  Part  of 
the  difiisrence  is  accounted  for  by  factors 
extraneous  to  the  CACFP.  For  example. 
Head  Start  centers  participating  in 
CACFP  (which  account  for  about  a  third 
of  all  CACFP  centers)  are  visited  an 
average  of  26  times  per  year  (or 
approximately  once  for  every  week  and 
a  half  of  operation,  since  many  Head 
Start  centers  do  not  operate  on  a  year- 
round  basis).  However,  these  reviews  or 
visits  focus  on  Head  Start,  rather  than 
CACFP.  requirements;  the  proportion  of 
review  time  devoted  to  CACFP  meal 
service  and  recordkeeping  requirements 
is  not  known,  but  is  likely  to  account  for 
a  foirly  small  fraction  of  the  overall  time 
spent  on  the  review.  Similarly,  a 
significant  minority  of  center  sponsors 
reported  reviewing  or  visiting  Uieir 
centers  once  or  more  per  week,  but  this 
was  due  to  the  fact  that  the  sponsor  and 
center  were  co-located  (i.e..  housed  at 
the  same  location). 

We  believe  that,  once  Head  Start  and 
co-located  centers  are  removed  from  the 
equation,  the  average  center  sponsor  can 
complete  the  requirement  for  three 
reviews  per  year  in  about  the  same 


amount  of  time  that  home  sponsors 
spend  in  monitoring  their  providers: 
roughly  12-15  hours  per  year,  including 
review  preparation  and  follow-up. 
Therefore,  this  rule  amends  the 
introductory  text  of  §  226.16(d)(4).  and 
$§226.16(d)(4)(v)  and  226.6(f)(2).  to 
require  a  sponsoring  organization  of 
centers  to  employ  one  full-time  monitor 
for  every  25-150  centers  it  sponsors. 
The  provision  of  a  lower  end  of  this 
range  recognizes  that  center  sponsors 
administering  the  Program  in  larger 
centers  necessarily  spend  more  time  per 
review  due  to  their  review  of  household 
free  and  reduced  price  applications  on 
file.  We  especially  invite  comment  on 
this  requirement  &t>m  center  sponsors 
and  State  agencies,  but  ask  that  these 
comments  provide  us  with  a  detailed 
account  of  the  amoimt  of  review  time 
typically  devoted  to  CACFP  and  non- 
CACFP  related  topics  at  a  sponsored 
center. 

How  Will  State  Agencies  Implement 
This  Requirement  for  a  Specific 
Sponsoring  Organization? 

Our  decision  to  specify  a  range  of 
facilities  that  each  monitor  could  review 
means  there  will  be  room  for  some 
variation  in  each  State  agency's 
application  of  this  requirement. 
However,  to  ensure  that  there  is  at  least 
broad  uniformity  among  State  agencies 
in  implementing  this  provision,  this 
rule  further  amends  §  226.16(b)(1)  to 
clarify  that  the  monitoring  standaid  is 
based  on  "the  equivalent  of  one  full- 
time  staff  person"  (i.e.  2080  hours/year, 
less  an  average  employee's  time  off  for 
paid  holidays  and  leave)  and  that  the 
monitoring  staff  equivalent  may  include 
time  spent  on  scheduling,  travel,  the 
review  itself,  follow-up  and  report- 
writing  for  one  full-time  staff  year  [2,080 
hours].  We  also  wish  to  emphasize  that 
this  time  may  be  split  among  more  than 
one  person,  depending  on  each  person's 
other  duties  and  the  amount  of  time 
spent  on  these  duties,  as  docxmiented  in 
the  sponsor's  management  plan. 

In  addition,  this  rule  amends 
§  226.6(f)(2)  to  require  each  State  agency 
to  develop  factors  (e.g.,  rural  vs.  urban, 
geographic  dispersion  of  facilities, 
literacy  and  language  proficiency  of 
providers)  that  the  State  agency  will 
consider  in  determining  whether  a 
sponsoring  organization  has  sufficient 
monitoring  stadff.  State  agencies  must 
use  these  foctots  and  the  staffing  ranges 
established  by  this  rule  when  they 
review  and  approve  sponsoring 
organizations'  management  plans  and 
budgets. 

In  implementing  this  reqiiirement. 
State  agencies  must  carefully  review  the 
sponsoring  organization's  budget  and 
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management  plan  to  ensure  that  they  are 
analyzing  this  ratio  in  terms  of  full-time 
monitoring  staff  equivalents.  Because, 
many  sponsoring  organizations  hire 
geographically-dispersed,  part-time 
monitors,  State  agencies  will  need  to 
know  the  duties  and  responsibilities  of 
each  sponsoring  organization  employee 
involved  in  monitoring  in  order  to 
ensure  that  they  are  truly  evaluating  the 
number  of  full-time  staff  years 
committed  to  the  monitoring  function. 

How  Much  Time  Will  Sponsors  Have  To 
Implement  This  Provision? 

Participating  sponsors  will  have  until 
July  29,  2003  to  submit  a  new 
management  plan  or  an  amendment  to 
their  management  plan  that  complies 
with  the  new  monitor  staffing 
requirements.  However,  all  management 
plans  submitted  by  new  sponsoring 
organizations  applying  for  participation 
after  the  effective  date  of  tUs  rule  must 
demonstrate  a  level  of  staffing  devoted 
to  monitoring  that  falls  within  the 
home-to-monitor  range  specified  in  this 
rule  at  §  226.16(b)(1). 

C.  State  Review  Cycle  (§  226.6lm)(4)) 

What  are  the  Ciurent  Regulatory 
Requirements  for  the  Frequency  of  State 
Agency  Review  of  Institutions? 

Section  226.6(1)  of  the  current 
regulations  [redesignated  §  226. 6(m)  in 
this  rule]  requires  State  agencies  to 
monitor  at  least  one-third  of  all 
institutions  in  their  State  each  year,  and 
to  review  each  institution  at  least  once 
every  four  years  (except  for  sponsors  of 
200  or  more  day  care  homes,  which 
must  be  reviewed  every  other  year). 

How  did  ARPA  Change  These 
Requirements? 

ARPA  specified  that  each  institution 
be  reviewed  no  less  frequently  than 
once  every  three  years,  instead  of  once 
every  four  years  as  required  by  the 
current  regulations.  This  does  not 
require  a  change  to  the  requirement  that 
the  State  agency  review  at  least  one- 
third  of  all  institutions  in  each  year,  but 
requires  us  to  revise  the  frequency  of  the 
reviews.  Accordingly,  this  rule  amends 
226.6(m)(4)(i)  of  this  rule  to  require 
State  agencies  to  review  each  institution 
(other  than  certain  sponsors)  at  least 
once  every  three  years,  rather  than  once 
every  four  years.  This  means  that  State 
agencies  may  not  allow  more  than  three 
fiscal  years  to  elapse  between  institution 
reviews.  Thus,  an  institution  reviewed 
in  October  of  2000  (Fiscal  Year  2001), 
would  have  to  be  reviewed  again  no 
later  than  the  end  of  Fiscal  Year  2004 
(September  of  2004).  In  order  to 
implement  this  provision  of  ARPA,  this 
rule  also  makes  a  conforming  change  to 


the  cycle  for  verifying  free  and  reduced 
price  applications  set  forth  in 
§  226.23(h). 

Were  Other  Aspects  of  the  Review 
Requirements  Changed  as  Well? 

Yes.  Audit  and  review  findings  have 
underscored  that,  although  sponsoring 
organizations  of  centers  administer 
CACFP  in  fewer  facilities  than  large 
sponsors  of  day  care  homes,  they  should 
still  be  reviewed  more  frequently  than 
independent  centers  or  smaller  sponsors 
(i.e.,  sponsors  of  fewer  than  100 
facilities).  In  addition,  some  State 
agencies  and  sponsoring  organizations 
have  reported  a  tendency  of  some  less- 
well-managed  day  care  home 
sponsoring  organizations  to  keep  their 
total  number  of  sponsored  day  care 
homes  below  200  to  avoid  more 
frequent  State  agency  oversight.  In  order 
to  ensiue  adequate  State  agency 
oversight,  this  rule  further  amends 
§  226.6(m)(4)  by  lowering  the  threshold 
for  biennial  review  for  both  types  of 
sponsoring  organization  (home  and 
center)  bt>m  200  to  100  facilities. 

What  Related  Changes  Are  Made  by 
This  Rule,  and  Why? 

In  addition,  this  rule  makes  one  other 
chemge  designed  to  fully  address  the 
integrity  provisions  of  ARPA  and  the 
types  of  problems  documented  in 
management  evaluations  and  the  OIG 
audits.  This  rule  requires  at 
§  226.6(m)(2)  that  State  agencies  target 
for  more  frequent  review  those 
institutions  whose  prior  review 
included  a  finding  of  serious  deficiency, 
as  defined  in  §  226.6(c).  This  will  ensure 
that  State  agencies  continue  to  monitor 
institutions  that  have  been  seriously 
deficient  and  ensiue  that  successful 
corrective  action  has  been  fully  and 
permanently  implemented. 

Part  m.  Other  Operational  Provisions 

A.  Definition  of  Institution  (§^26.2) 

How  and  Why  Was  the  Definition  of 
"tostitution"  Modified  by  ARPA? 

Section  243(a)(l)-(7)  of  ARPA 
restructured  §  17(a)  of  the  NSLA,  which 
defines  an  "institution"  and  sets  forth 
the  basic  requirements  for  Program 
participation,  such  as  licensing  or 
approval.  The  primary  purpose  of  this 
restructuring  was  to  m^e  these 
requirements  for  institution  eligibility 
easier  to  understand.  In  addition,  the 
definition  of  "institution"  was  revised 
to  include  sponsors  of  centers.  Until 
enactment  of  ARPA,  sponsors  of  child 
care  centers  had  not  been  specifically 
mentioned  in  §  1 7(a)  of  the  NSLA. 
However,  center  sponsors  have  long 
participated  in  CACFP  and  are 


specifically  included  in  the  regulatory 
definition  of  "institution"  at  §  226.2. 
Therefore,  it  is  not  necessary  for  us  to 
amend  this  definition  as  a  result  of  this 
change  to  the  statute. 

However,  this  rule  does  amend  the 
definition  of  "institution"  for  another 
reason.  Prior  to  enactment  of  the 
William  F.  Goodling  Child  Nutrition 
Reauthorization  Act  of  1998  (Pub.  L. 
105-336.  October  31, 1998),  emergency 
shelters  received  meal  reimbursements 
under  a  separate  "Homeless  Child 
Nutrition  Program"  that  was  directly 
administered  by  USDA  and  was  not  a 
part  of  any  specific  child  nutrition 
program.  No  reference  to  them  was 
made  in  the  regulatory  definition  of 
"institution."  Public  Law  105-336 
expanded  participation  in  that  program 
to  children  through  the  age  o£  12,  made 
the  program  a  part  of  the  CACFP,  and 
amended  the  definition  of  "institution" 
in  §  17(a)  of  the  NSLA  to  include 
emergency  shelters.  Accordingly,  this 
rule  adds  a  new  definition  of 
"emergency  shelter"  to  §  226.2  and 
amends  the  definition  of  "institution"  to 
include  emergency  shelters  serving 
homeless  children. 

B.  Ceiling  on  Administrative 
Reimbursements  for  Sponsors  of  Centers 
(§§ 226.6(f)(3).  226.7(g).  226.16(b)(1)) 

Why  Does  the  Law  Establish  a  Ceiling 
on  Center  Sponsors'  Reimbursable 
Administrative  Costs? 

OIG  audits  and  State  and  Federal 
reviews  uncovered  a  number  of 
situations  in  which  sponsors  of  centers 
were  using  too  high  a  percentage  of  the 
meal  reimbursement  to  cover  their 
administrative  expenses.  When  this 
occiu^,  less  of  the  meal  reimbursement 
is  received  by  the  sponsored  center, 
making  it  less  likely  that  a  high-quality, 
nutritious  meal  that  meets  the  Program's 
meal  pattern  requirements  is  being 
served  to  participants. 

In  response  to  these  findings. 
Congress  capped  the  reimbursable 
administrative  costs  of  center  sponsors 
at  15  percent  of  the  total  meal 
reimbursements  earned  by  their 
sponsored  centers.  Accordingly,  this 
rule  amends  §  226.16(b)(1)  to  require 
that  the  administrative  budget 
submitted  by  a  sponsoring  organization 
of  centers,  and  the  actual  administrative 
costs  of  such  a  sponsoring  organization, 
not  exceed  15  percent  of  the  meal 
reimbursements  estimated  to  be  earned 
by  its  sponsored  centers  during  the 
budget  year,  unless  the  State  agency 
grants  a  waiver.  Thus,  if  the  centers 
sponsored  by  a  particular  sponsoring 
organization  earn  $1  million  per  year  in 
meal  reimbursements,  the  sponsored 
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centers  must  receive  at  least  $850,000 
for  their  operating  costs  (i.e.  the  cost  of 
their  food  service),  and  will  receive 
more  than  $850,000  if  the  sponsoring 
organization's  budget  is  approved  for 
less  than  $150,000  in  reasonable, 
necessary,  and  allowable  administrative 
costs. 

Does  This  Mean  That  a  State  Agency 
can  Require  a  Center  Sponsor  To  Retain 
less  Than  15  Percent  of  its  Centers' 
Reimbursements  to  Cover  its 
Administrative  Expenses? 

Yes.  The  15  percent  figure  is  a  ceiling, 
not  a  floor.  In  other  words,  a  center 
sponsor  may  use  up  to  15  percent  of  the 
meal  reimbursement  for  administiative 
costs  only  if  its  budget,  as  approved  by 
the  State  agency,  includes  this  amount 
of  allowable,  reasonable,  and  necessary 
administrative  expenses. 

Could  a  State  Agency  Choose  to  set  a 
Statevride  Limit  of  less  Than  15  Percent 
for  all  Center  Sponsors? 

No.  State  agencies  are  not  permitted 
to  set  Statewide  ceilings  below  15 
percent  for  all  sponsoring  organizations 
of  centers.  Each  sponsoring 
organization's  budget  must  be  evaluated 
individually  to  determine  the 
appropriate  level  of  administrative 
funding. 

What  Constitutes  an  "Administrative 
Cost"? 

Section  226.2  of  the  current 
regulations  defines  both  "administrative 
costs"  and  "operating  costs." 
Administrative  costs  are  those  incurred 
by  an  institution  related  to  planning, 
organizing,  and  managing  a  food  service 
under  the  program.  For  sponsors  of 
centers,  the  primary  administrative 
costs  would  be  claim  preparation,  free 
and  reduced  price  eligibility 
determinations,  and  monitoring  and 
training  of  the  sponsored  facilities. 
Operating  costs  are  those  expenses 
incTured  by  an  institution  in  serving 
meals  to  participants.  In  the  case  of 
sponsors  of  centers,  this  funding  would 
"pass  through"  to  their  sponsored 
centers  to  cover  the  cost  of  food  service. 

Does  the  15  Percent  cap  Apply  To 
Administrative  Costs  Incurred  By 
Sponsored  Centers? 

Yes.  The  15  percent  cap  applies  to  all 
administrative  costs,  whether  incurred 
by  the  sponsoring  organization  or  the 
sponsored  centers.  It  is  our  expectation 
that,  if  a  center  chooses  to  be  sponsored 
in  CACFP,  it  makes  that  choice  due  to 
an  unwillingness  or  inability  to  perform 
the  administrative  tasks  required  under 
Program  regulations  (claims 
preparation,  free  and  reduced  price 


eligibility  determinations, 
recordkeeping).  Therefore,  there  should 
be  few,  if  any,  administrative  expenses 
incurred  by  the  sponsored  center,  and 
they  should  not  detract  from  the  85 
percent  of  meal  reimbursement  reserved 
tor  the  food  service  under  the  15  percent 
ceiling.  If  any  of  the  primary 
administrative  functions  were  being 
performed  by  the  sponsored  center,  it 
would  remove  the  need  for  the  sponsor 
and  would  provide  the  sponsoring 
organization  of  centers  with  a  means  of 
evading  the  cap  by  shifting 
administrative  costs  to  their  sponsored 
centers. 

Couldn't  the  15  Percent  Limit  Be 
Evaded  if  a  Sponsored  Center  Became 
an  Independent  Center,  but  Then 
Contracted  With  its  Former  Sponsoring 
Organization  To  Perform  Administrative 
Sendees,  and  Paid  the  Former  Sponsor 
More  Than  15  Percent  of  the  Meal 
Reimbursement  To  Perform  These 
Administrative  Duties? 

No.  Although  contracting  out  is 
generally  permissible,  the  currant 
regulations  at  §  226.15(c)  prohibit 
institutions  from  contracting  out  for 
management  of  the  Program.  If  the 
former  sponsor  were  hired  to  perform 
all  of  its  previous  duties  related  to 
application  processing,  claims 
submission,  and  recordkeeping,  the 
now-independent  center  would  be  in 
violation  of  this  regulatory  prohibition. 

Could  a  State  Agency  Approve  a  Center 
Sponsor's  Budget  for  Administrative 
Expenses  in  Excess  of  15  Percent? 

Yes.  The  law  permits  a  State  agency 
to  waive  the  15  percent  ceiling  if  the 
center  sponsor  "provides  justification  to 
the  State  that  the  organization  requires 
funds  in  excess  of  15  percent ...  to  pay 
the  administrative  expenses  of  the 
organization." 

What  Types  of  Circumstances  Would 
Justify  a  Waiver? 

ARPA  permits  a  State  agency  to  waive 
the  15  percent  ceiling  in  recognition  of 
the  higher  costs  faced  by  certain  center 
sponsors.  For  example,  if  a  sponsor  nms 
the  Program  in  50  centers  scattered 
across  ten  rural  coimties  spanning 
several  hundred  miles,  its  travel  costs 
for  monitoring  would  necessarily  be 
much  higher  than  those  incurred  by  a 
sponsor  administering  the  Program  in 
50  centers  located  in  a  single  urban  area. 
Similarly,  a  sponsor  with  non-English- 
speaking  staff  at  sponsored  centers 
might  face  higher  administrative  costs 
resulting  from  language  baniws  and  the 
cost  of  translations. 

Finally,  consider  the  case  of  two 
sponsors,  each  of  which  administers  the 


Program  in  50  centers  with  an  average 
daily  attendance  of  2,000  for  22  serving 
days  of  lunch  and  breakfast.  If  80 
percent  of  the  children  in  Sponsor  A's 
centers  were  eligible  for  paid  meals  and 
20  percent  were  eligible  for  free  meals, 
Sponsor  A's  total  meal  reimbursement 
for  the  month  would  be  $42,944  (based 
on  rates  in  efiiact  as  of  May,  2002).  In 
contrast,  if  80  percent  of  the  children  in 
Sponsor  B's  centers  were  eligible  for 
free  meals  and  20  percent  were  eligible 
for  paid  meals.  Sponsor  B's  total  meal 
reimbursement  for  the  month  would  be 
$117,656.  Because  the  free  meal 
reimbursement  is  so  much  higher  than 
the  paid  reimbursement,  the  total  meal 
reimbursement  on  which  the  maximum   - 
allowable  administrative  costs  are 
calculated  is  for  smaller  for  Sponsor  A 
than  Sponsor  B.  Therefore.  Sponsor  A 
would  probably  be  justified  in  retaining 
a  higher  percentage  of  its  sponsored 
centen  meal  reimbursements  than 
would  Sponsor  B.  The  law  provides 
State  agencies  with  the  ability  to  take 
these  types  of  factors  into  account  when 
considering  a  center  sponsor's  request 
for  a  waiver  of  the  15  percent  ceiling. 
State  agencies  are  also  encouraged  to 
contact  their  FNSROs  when  analyzing 
requests  for  such  waivers. 

How  will  FNS  Determine  Whether  State 
Agencies  are  Properly  Using  Their 
Waiver  Authority? 

We  will  include  in  management 
evaluations  a  review  of  the  State 
agency's  center  sponsor  administrative 
budget  review  and  approval  process.  In 
addition,  this  rule  amends  §  226.6(f)(3) 
to  require  State  agencies  to  submit 
copies  of  center  sponsor  waiver 
approvals  and  denials  to  their  FNSRO. 

Are  the  Rules  Different  if  the  Sponsored 
Centers  are  "Affiliated"  With  Their 
Sponsoring  Organization  (i.e..  Centers 
That  are  Owned  by,  or  are  Part  of  the 
Same  Legal  Entity  as,  the  Sponsor)? 

No.  Congress  makes  no  distinction 
among  types  of  center  sponsors.  This 
means  that  a  sponsoring  organization  of 
affiliated  centers  must  ensure  that  at 
least  85  percent  of  the  meal 
reimbursement  is  devoted  to  operating 
costs. 

Won't  a  Sponsor  Selling  Meals  to  its 
Centers — Whether  Affiliated  or 
Unaffiliated — Retain  Over  15  Percent  of 
the  Total  Reimbursement? 

Most  likely,  yes.  because  it  will  retain 
up  to  15  percent  of  the  meal 
reimbursement  for  its  administrative 
costs,  and  will  retain  additional  funds  to 
cover  the  cost  of  preparing  and 
delivering  meals  to  its  sponsored 
centers.  However,  this  still  fulfills  the 
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law's  intent  that  no  more  than  15 
percent  of  the  total  reimbursement  be 
used  to  pay  administrative  costs. 

Would  the  Rules  be  Different  for 
Proprietary  Center  Sponsors  Because  of 
Their  Profit-Making  Nature? 

No.  The  law  still  requires  that  at  least 
85  percent  of  the  reimbiu^ement  be 
used  for  operating  costs  (i.e.  the  cost  of 
the  meal  service).  In  addition,  all 
institutions  must  maintain  a  nonprofit 
food  service. 

What  if,  Despite  Having  an  Approved 
Budget  for  less  Than  15  Percent  of  Total 
Reimbursements,  a  Sponsor  of  Centers 
Expends  More  Than  15  Percent  of  Total 
Reimbursements  for  Administrative 
Costs  During  the  Course  of  a  Year? 

The  law  limits  thie  actual 
reimbursable  administrative  expenses  of 
a  sponsoring  organization  of  centers  to 
a  maximum  of  15  percent  of  the  meal 
reimbursement.  Thus,  sponsoring 
organizations  of  centers  and  their  State 
agencies  must  monitor  the  15  percent 
limit  throughout  the  year  to  ensure  that 
unexpected  variations  in  participation 
do  not  result  in  administrative 
expenditures  over  the  15  percent 
threshold.  If,  when  a  State  agency 
reviews  a  sponsoring  organization's 
end-of  year  expenditures,  it  discovers 
that  the  15  percent  ceiling  has  been 
exceeded,  the  State  agency  must  take 
appropriate  fiscal  action. 

C.  State  Agency  Limits  on  Transfers  by 
Day  Care  Homes  (§§226.6(p)  and 
226.18(b)(13)) 

ARPA  also  addressed  the  issue  of 
State  agency-level  controls  on 
participation  by  day  care  homes. 
Section  243(f)  of  ARPA  amended 
§  17(f)(3)(ii)(D)  of  the  NSLA  to  require 
State  agencies  to  limit  day  care  home 
transfers  horn  one  sponsoring 
organization  to  anoUier  to  no  more  than 
one  time  per  year,  except  under 
extenuating  circumstances  such  as  the 
termination  or  withdrawal  from  the 
Program  of  a  day  care  home's 
sponsoring  organization.  This  rule 
amends  redesignated  §  226.6(p) 
(formerly  §  226.6(o))  to  require  the  State 
agency  to  establish  a  transfer  policy 
consistent  with  the  ARPA  provision.  In 
addition,  this  rule  further  amends 
redesignated  §  226.6(p)  and  adds  a  new 
226.18(b)(13)  to  require  the  sponsoring 
organization-day  care  home  agreement 
to  specify  the  State  agency's  transfer 
policy. 


D.  Notice  to  Parents  or  Guardians  of 
Enrolled  Participants  (§  226.16(b)(5)) 

What  Information  Does  ARPA  Require 
That  Parents  or  Guardians  of 
Participants  Enrolled  in  CACFP 
Receive? 

Section  243(b)(4)  of  the  ARPA  further 
amended  §  17(d)  of  the  NSLA  by  adding 
a  new  §  17(d)(3)  to  require  that  a 
sponsored  center,  a  day  care  home,  or 
the  home  or  center's  sponsoring 
organization  provide  basic  Program 
information  to  parents  or  guardians  of 
enrolled  participants.  For  children  and 
adults  participating  in  CACFP  at  the 
time  of  ARPA's  enactment  (June  20, 
2000),  this  information  was  to  be 
provided  within  90  days  of  enactment. 
For  participants  enrolled  after 
enactment,  the  law  requires  that  the 
information  be  provided  to  parents  or 
guardians  at  the  time  of  enrollment. 

This  rule  amends  §§  226.16(b)(5), 
226.17(d),  and  226.18(b)(16)  to  require 
that  any  sponsor,  either  itself  or  through 
its  sponsored  focilities,  must  ensive  that 
the  required  information  is  distributed 
'to  the  parents  or  guardians  of  enrolled 
participants  in  accordance  with  the  law. 
(For  the  sake  of  consistency  and 
simplicity,  we  made  clear  that  this 
requirement  applies  to  all  Program 
participants,  not  just  to  participating 
children.) 

How  can  the  Sponsor  or  Facility  Obtain 
This  Information  Quickly  in  Order  To 
Meet  This  Requirement? 

We  have  developed  smd  distributed  to 
State  agencies  a  brochure  that  provides 
basic  information  about  the  CACFP  and 
its  benefits.  The  names  and  telephone 
numbers  of  the  sponsor  and  the  State 
agency  must  be  added  to  the  brochure 
to  meet  the  requirements  of  the  law.  We 
have  also  developed  and  distributed  a 
one-page  flyer  that  includes  this  basic 
Program  information,  and  that  will  be 
less  costly  to  reproduce  than  the 
brochure.  Because  the  flyer  was 
distributed  electronically,  it  can  easily 
be  amended  to  include  the  name  and 
telephone  niunber  of  the  appropriate 
State  agency  and  the  sponsor. 

Some  Urban  Sponsors  Deal  With 
Providers  and  Households  Speaking  a 
Large  Number  of  Languages.  How  can 
These  Sponsors  Meet  the  law's 
Requirement  To  Provide  the  Information 
in  a  Language  Easily  Understandable  to 
the  Household? 

We  have  made  the  informational 
brochure  available  in  English  and 
Spanish  and  the  flyer  available  in 
English,  Spanish,  and  18  other 
langueiges.  We  urge  State  agencies  and 
sponsors  to  work  together  to  obtain 


translations  into  any  other  language 
which  is  commonly  spoken  in  the 
households  of  eivolled  children. 

E.  Procedures  for  Recovery  of  Funds 
Disbursed  to  Institutions  (§  226.14(a)) 

Section  243(d)  of  ARPA  amended 
§  17(f)(1)  of  the  NSLA  to  establish 
certain  requirements  pertaining  to  the 
recovery  of  funds  that  have  been 
disbursed  to  institutions.  The  law 
provided  that  such  recovery  "shall  not 
be  paid  from  funds  used  to  provide 
meals  and  supplements,"  may  be  repaid 
over  a  period  of  one  or  more  years,  and 
must  include  an  opportimity  for  an 
administrative  review  for  the  institution 
prior  to  the  recovery  of  funds. 

Are  Child  Care  Facilities  Covered  by 
This  Provision? 

No.  The  law  refers  only  to 
disbursements  to  institutions  by  the 
State  agency.  Thus,  if  either  a  sponsor 
or  a  State  agency  uncovers  invalid 
claims  in  its  conduct  of  a  facility 
review,  or  a  sponsor  makes  such  a 
discovery  in  editing  the  facility's  claim, 
the  facility's  claim  may  be  adjusted 
without  offering  an  administrative 
review. 

How  do  These  Requirements  Differ 
From  Current  Requirements  in  the 
CACFP  Regulations? 

The  prohibition  on  repaying  claims 
out  of  Program  funds  of  any  kind  (meal 
or  administrative  funds)  already  exists, 
as  does  the  institution's  opportimity  for 
an  administrative  review  of  any  action 
that  affects  its  reimbursement 
(§§  226.14(a)  and  226.6(k)).  The 
provision  pertaining  to  repayment 
schedules  is  new,  although  some  State 
agencies  already  permit  repayment 
schedules  when  collecting  overclaims 
from  institutions. 

Are  Repayment  Schedules  of  at  Least  a 
Year  Now  Required? 

No.  The  law  says  that  recovered 
amounts  "may"  be  paid  to  the  State 
agency  over  a  period  of  one  or  more 
years.  It  leaves  to  the  State  eigency  the 
discretion  of  whether  and  how  to  use  a 
repayment  schedule.  It  should  also  be 
noted  that,  although  the  law  provides 
State  agencies  wid^  this  option,- FNS 
may  still  insist  on  immediate  repayment 
in  full  from  a  State  agency,  regardless  of 
whether  the  State  agency  has  chosen  to 
provide  an  institution  with  a  repayment 
schedule. 

Does  This  Rule  Include  Other 
Requirements  Pertaining  to  the 
Recovery  of  Disbursed  Funds? 

Yes.  This  rule  makes  clear  our  current 
position  that  State  agencies  must  assess 
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interest  during  the  period  of  repayment, 
including  the  period  of  administrative 
review,  unless  the  administrative  review 
officer  overturns  the  State  agency's 
action,  bi  addition.  State  agencies  must 
maintain  lists  of  all  funds  recovery 
actions  (excluding  routine  claim 
adjustments).  In  the  interest  of 
preserving  flexibility  for  State  agencies, 
the  list  may  be  kept  in  paper  form, 
electronic  form,  or  in  retrievable, 
individual  case  files  within  the  State 
agency. 

Accordingly,  this  rule  amends 
§  226.14(a)  to  specifically  refer  to  the 
State  agency's  option  to  collect 
overpayments  over  a  period  of  one  or 
more  years  and  to  require  State  agencies 
to  maintain  lists  or  retrievable  records  of 
all  funds  recovery  activities.  This  rule 
adds  provisions  in  §§  226.6(k)(10)  and 
226.14(a)  to  clarify  our  position  on  the 
collection  of  interest  on  overpayments. 

F.  Disqualification  and  Administrative 
Reviews  for  Day  Care  Homes 
(§§  226. 1 6(1)  and  226.6(1)) 

As  previously  mentioned  in  Part  1(D) 
of  this  preamble,  §  243(c)  of  ARPA 
added  a  new  §  17(d)(5)  to  the  NSLA  that 
requires  us  to  establish  procedures  for 
the  termination  of  participation  of  day 
care  homes  (in  addition  to  institutions). 
These  procedures  must  provide  day  care 
homes  with  an  administrative  review 
"prior  to  any  determination  to 
terminate"  a  day  care  home's 
participation.  However,  this 
requirement  to  offer  an  administrative 
review  is  limited  to  proposed 
termination  actions.  The  requirement 
does  not  extend  to  any  other  action 
taken  by  a  sponsor,  including  a 
sponsor's  collection  of  overpayments 
from  a. day  care  home  (see  discussion  in 
Part  in(E)  above).  On  April  12,  2001,  we 
issued  guidance  on  the  effects  of  ARPA 
on  the  tomination  of  the  agreements  of 
day  care  homes.  This  preamble  contains 
a  general  discussion  of  the  issues  related 
to  the  termination  of  day  care  home 
agreements,  but  does  not  repeat  the 
detailed  discussions  contained  in  that 
memorandiun  (which  is  available  at 
www.fiis.usda.gov/cnd). 

Why  Do  the  Parts  of  the  Rule  Relating 
to  Actions  To  Terminate  a  Day  Care 
Home's  Agreement  Use  the  Term 
Termination  "for  Cause'? 

Program  regidations  at  §  226.18(b)(8) 
have  long  permitted  sponsors  and  day 
care  homes  to  terminate  the  sponsor- 
home  agreement  "for  convenience." 
Tomination  for  convenience  occurs 
when  the  sponsor  or  day  care  home 
terminates  the  agreement  for 
considerations  unrelated  to  either 
party's  performance  of  Program 


responsibilities  under  the  agreement. 
These  are  not  the  types  of  actions  that 
ARPA  intended  to  address. 

ARPA's  focus  is  on  situations  in 
which  a  sponsoring  organization  acts  to 
terminate  a  day  care  home's  agreement 
because  the  day  care  home  has  violated 
the  agreement  and  therefore  did  not 
operate  in  accordance  with  Program 
reqiiirements.  If  the  sponsoring 
organization's  proposed  termination  of  a 
day  care  home's  agreement  is  upheld  in 
an  administrative  review,  or  if  the  day 
care  home  fails  to  request  an 
administrative  review,  the  day  care 
home  will  be  disqualified.  This  type  of 
termination  is  commonly  called 
termination  "for  caiise."  In  order  to 
distinguish  between  these  two  types  of 
action  in  the  context  of  day  care  homes 
and  their  sponsors,  this  rule  amends 
§  226.2  to  add  definitions  of 
"termination  for  convenience"  and 
"termination  for  cause." 

What  Process  Must  a  Sponsor  Use  in 
Terminating  a  Day  Care  Home's 
Agreement  for  Cause? 

This  rule  adds  a  new  §  226.16(1). 
which  requires  a  sponsoring 
organization  to  initiate  action  to 
terminate  the  agreement  of  a  day  care 
home  for  cause  if  the  sponsoring 
organization  determines  the  day  care 
home  has  committed  one  or  more 
serious  deficiency.  Section  226.16(1)(2) 
lists  the  serious  deficiencies  for  day  care 
homes  and  §  226.16(1)0)  sets  out  the 
requirements  for  the  termination 
process.  This  process  is  quite  similar, 
though  not  identical,  to  that  used  by 
State  agencies  in  dealing  with  seriously 
deficient  institutions,  as  revised  by  this 
rule  (see  Part  1(D)  of  this  preamble). 

Do  the  Law's  Provisions  Regarding 
"Suspension"  of  Program  Payments 
Based  on  Submission  of  False  Claims 
Apply  to  Providers  as  Well  as 
Institutions? 

No.  The  law  reqiures  suspension  of 
Program  payments  (without  the 
opportunity  for  corrective  action)  if  the 
provider  has  engaged  in  conduct  that 
poses  an  imminent  threat  to  children's 
health  or  safety  or  to  public  health  or 
safety.  There  is  no  other  provision 
authorized  by  law  for  suspension  of 
provider  payments.  This  rule  addresses 
the  stispension  of  provider  funds  due  to 
health  or  safety  violations  in 
§2Z6.16Q)(4). 


How  Should  the  Law's  Provisions  Be 
Implemented  With  Regard  to  the 
"Suspension"  of  Program  Payments  to 
Providers  Based  on  an  Imminent  Threat 
to  Health  or  Safety? 

Several  aspects  of  the  process  for 
suspending  providers  who  engage  in 
conduct  that  poses  an  imminent  threat 
to  health  or  safety  merit  discussion. 

First,  §  17(d)(5)(C)  states  the 
Department  may  establish  procediues 
requiring  immediate  suspension  for 
institutions  and  day  care  homes 
"without  the  opportunity  for  corrective 
action,  if  the  State  agency  determines 
that  there  is  an  imminent  threat  to  the 
health  or  safety  of  a  participant  at  the 
entity  or  the  entity  engages  in  any 
activity  that  poses  a  threat  to  public 
health  or  safety."  This  language  was 
repeated  in  implementation  guidance 
we  issued  on  July  20,  2000,  and  October 
17,  2000.  However,  recognizing  that  the 
State  agency  would  not  have  an 
agreement  with  a  day  care  home,  we 
clarified  this  statement  in  guidance 
issued  on  April  12.  2001,  and  in  the 
language  of  this  rule  at  §  226.16(1)(4).  ;. 
Sponsoring  organizations,  not  State 
agencies,  will  bear  the  responsibility  for 
making  these  decisions  for  the  day  care 
homes  they  sponsor. 

Second,  to  parallel  the  provisions 
promulgated  for  the  State  agency's 
suspension  of  an  institution  based  on  an 
imminent  threat  to  health  or  safety,  this 
rule  requires  that,  if  State  or  local  health 
or  licensing  officials  have  cited  a  day 
care  home  for  serious  health  or  safety 
violations,  the  sponsoring  organization 
must  immediately  suspend  the  home's 
CACFP  participation  prior  to  any  formal 
action  to  revoke  the  home's  licensure  or 
approval.  However,  if  a  sponsoring 
organization  finds  unhealthy  or  unsafe 
conditions  that  pose  an  imminent  threat 
to  health  or  safety  when  conducting  a 
home  review,  and  the  licensing  agency 
cannot  make  an  immediate  onsite  visit, 
there  may  be  a  delay  before  the  sponsor 
can  act.  In  these  cases,  this  rule  requires 
the  sponsoring  oivanization  to 
immediately  notify  the  appropriate  State 
or  local  licensing  and  health  authorities 
and  to  take  action  that  is  consistent  with 
the  recommendations  and  requirements 
of  those  authorities. 

Who  Must  Hold  the  Administrative 
Review? 

This  rule  requires  in  §  226.6(1)(1)  that 
State  agencies  ensure  that  day  care 
homes  are  provided  an  opportunity  for 
an  administrative  review  of  a  proposed 
termination.  State  agencies  may  do  this 
either  by  offiering  State-level 
administrative  review  or  by  requiring 
the  sponsoring  organization  to  ofiiar  an 
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administrative  review.  If  a  State  agency 
elects  to  provide  a  State-level 
administrative  review  to  one  day  care 
home,  it  must  do  so  for  all  day  care 
homes  in  the  State. 

What  Options  Does  a  Sponsoring 
Organization  Have  in  Offering 
Administrative  Reviews? 

If  a  State  agency  chooses  to  require 
sponsoring  organizations  to  provide  the 
administrative  reviews,  it  is  the 
sponsoring  organization's  responsibility 
to  ensure  that  the  administrative  review 
is  provided  in  accordance  with  the 
requirements  for  day  care  home 
administrative  reviews  added  by  this 
rule  in  §  226.6(1).  A  sponsoring 
organization  may  do  this  by  holding  the 
administrative  review  itself,  or  by 
contracting  with  someone  to  provide  the 
administrative  review  (such  as  a 
sponsor's  association). 

Are  the  Procedural  Requirements  the 
Same  for  an  Administrative  Review 
Conducted  by  a  State  Agency  and  One 
Conducted  by  a  Sponsoring 
Organization? 

Yes.  The  minimum  procedural 
requirements  for  day  care  home 
administrative  reviews  are  the  same 
regardless  of  whether  it  is  the  State 
agency  or  the  sponsor  conducting  the 
review.  The  procedures  are  a 
streamlined  version  of  the  procedures 
State  agencies  must  follow  for 
administrative  reviews  for  institutions. 

What  Will  Happen  if  a  Sponsor  Uses 
Termination  for  Convenience  When 
They  Should  Use  Termination  for 
Cause? 

Because  the  law  clearly  intends  that 
poorly-performing  and  fraudulent 
providers  be  placed  on  a  list  which 
would  disqualify  them  from  Program 
participation,  we  believe  it  is  necessary 
to  imderscore  the  importance  of 
sponsoring  organizations  making 
meaningful  distinctions  between  the 
bases  for  termination.  To  that  end,  this 
rule  requires  State  agencies  to  include 
as  part  of  their  review  of  a  sponsor's 
operation  their  proper  implementation 
of  this  provision  (see  revised  and 
redesignated  §  226.6(m){3)(iii)).  The  rule 
also  requires  State  agencies  to  determine 
that  a  sponsoring  organization  is 
seriously  deficient  when  it  has 
terminated  providers  for  convenience 
when  a  termination  for  cause  was  the 
appropriate  coiu-se  of  action  (see 
§  226.6(c)(3)(ii)(R),  as  added  by  this 
rule). 


May  Providers  Still  Terminate  Their 
Agreements  With  a  Sponsor  "for 
Convenience'? 

Yes.  Providers  may  still  terminate 
their  agreement  with  a  sponsor  "for 
convenience."  However,  depending  on 
the  timing  of  this  action  and  the  nature 
of  the  State  agency's  implementation  of 
ARPA's  requirement  for  an  annual 
transfer  policy,  the  provider's 
tennination  for  convenience  could 
result  in  a  lapse  in  their  Program 
participation.  Providers  having 
questions  on  this  subject  should  refer  to 
the  State  agency  for  further  guidance. 

How  Will  State  Agencies  Be  Able  To 
Monitor  Sponsors'  Compliance  With 
These  New  Termination  and  Appeal 
Procedures? 

This  rule  establishes  the  minimum 
requirements  for  sponsoring 
organizations  to  use  when  determining 
a  day  care  home  seriously  deficient, 
proposing  to  terminate  a  day  care 
home's  agreement  for  cause,  and 
offering  day  care  homes  administrative 
reviews  of  such  actions  (§  226.6(1)).  This 
rule  amends  §  226.16(b)(6)  to  require 
spionsoring  organizations  to  submit,  as 
part  of  their  Program  applications,  any 
supplemental  procedures  the 
sponsoring  organization  has  established 
for  taking  these  actions  and  for 
providing  administrative  reviews  (if  the 
sponsor  has  been  charged  with 
conducting  the  administrative  reviews). 
In  addition,  this  rule  amends 
redesignated  §  226.6(m)(3)(iii)  to  require 
State  agency  reviews  of  sponsoring 
organizations  to  evaluate 
implementation  of  procedures  relating 
to  serious  deficiency,  termination  ..and 
administrative  review. 

Executive  Order  12866 

This  interim  rule  has  been  determined 
to  be  significant  and  was  reviewed  by    . 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Eric  M.  Bost,  Under  Secretary 
for  Food,  Nutrition,  and  Consiuner 
Services,  has  certified  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  CACFP  is  administered  by  State 
agencies  and  by  oyer  19,000  institutions 
(sponsoring  organizations  and 
independent  child  and  adult  care 
centers)  in  over  210,000  child  and  adult 
care  facilities  (child  care  centers, 
outside-school-hours  care  centers,  adult 
day  care  centers,  and  family  day  care 


homes).  The  vast  majority  of  institutions 
and  fecilities  participating  in  CACFP  are 
"small  entities".  However,  the  changes 
mandated  by  Public  Laws  106-224  and 
106-472  and  implemented  in  this 
interim  rule  will  not  have  a  significant 
economic  impact,  except  where 
improved  monitoring  procedures  lead 
State  agencies  to  terminate  institutions' 
agreements  or  sponsoring  organizations 
terminate  the  agreements  of  day  care 
homes.  In  short,  there  will  be  little  or  no 
impact  on  those  entities  administering 
the  Program  in  accordance  with  the 
CACFP  regulations,  since  the  changes  to 
the  law  were  largely  intended  to 
improve  compliance  with  existing 
regulations. 

This  rule  will  primarily  affect  the 
procedures  used  by  State  agencies  in  . 
reviewing  applications  submitted  by 
institutions  that  are  participating  or  that 
wish  to  participate  in  the  Qiild  and 
Adult  Care.  Food  Program;  in  monitoring 
the  performance  of  participating 
institutions;  and  in  ensuring  that 
appropriate  and  timely  action  is  taken  to 
correct  serious  deficiencies  noted  in  an 
institution's  operation  of  the  Program. 
The  rule  will  also  impact  sponsoring 
organizations,  by  requiring  that  they 
conduct  unannounced  reviews  of  their 
sponsored  facilities,  and  some 
sponsoring  organizations  of  centers, 
whose  level  of  reimbursable  Program 
administrative  expenses  will  be  capped 
at  15  percent  of  total  meal 
reimbursements.  Institutions, 
individuals,  and  day  care  home 
providers  will  be  affected  by  the 
provision  of  an  administrative  review 
prior  to  their  loss  of  Program  benefits  or 
the  termination  of  their  Program 
agreements.  Those  changes  will  not,  in 
the  aggregate,  have  a  significant' 
economic  impact. 

Regulatory  Impact  Analysis 

This  rule  implements  a  niunber  of 
changes  to  existing  Program  regulations. 
These  changes  are  mandated  by  the 
NSLA,  as  amended  by  Public  Laws  106- 
224  and  106-472,  and  are  designed  to 
improve  management  and  financial 
integrity  in  the  CACFP.  These  changes 
will  affect  all  entities  involved  in 
CACFP,  including  USDA,  State 
agencies,  institutions,  facilities,  and 
participating  children  and  their 
households.  The  entities  most  affected 
will  be  State  agencies,  institutions,  and 

facilities. 

Despite  the  conduct  of  numerous  OIG 
audits  and  State  and  FNS  reviews,  there 
is  no  statistically  representative 
information  available  on  CACFP 
integrity.  OIG  reports  have  focused  on 
piuposively  selected  CACFP  institutions 
and  facilities,  and  "management 
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evaluations"  conducted  by  State 
agencies  and  FNS  are  not  designed  to 
capture  representative  information  for 
the  purpose  of  developing  Nationally- 
valid  estimates  of  fraud  or 
mismanagement.  While  the  OIG  reports 
clearly  illustrate  that  there  are 
significant  weaknesses  in  parts  of  the 
Program  regulations,  and  that  there  have 


been  significant  weaknesses  in  oversight 
by  some  State  agencies  and  institutions, 
neither  the  OIG  reports  nor  any  other 
data  sources  estimate  the  prevalence  or 
magnitude  of  CACFP  fraud  and  abuse. 

^lis  lack  of  information  makes  it 
difficult  for  USDA  to  estimate  the 
amount  of  CACFP  reimbursement  lost 
due  to  fraud  and  abuse.  For  that  reason, 
when  the  fiscal  impact  of  these 


provisions  was  estimated  by  FNS,  the 
Congressional  Budget  Office,  and  the 
Office  of  Management  and  Budget  when 
Public  Law  106-224  was  enacted,  only 
a  few  of  the  provisions  were  estimated 
to  produce  Program  savings.  Those 
estimates  appear  in  the  Regulatory 
Impact  Analysis  in  Table  ES-2,  which  is 
summarized  below: 


Table  ES-2.— Estimated  Savings  of  Rule  ($  in  miluons) 

Provision 

2001 

2002 

2003 

2004 

2005 

2001-2005 

2006-2010 

2001-2010 

Tax-exempt,    Prior    ir>eligi-t>ility    in 
other  pubiic  programs,  eliminate 
participation     "entitlement"     for 
insttuitions 

New    sponsors    must   demonstrate 
need  for  services 

-3,2 

-0.0 

-13.8 

-0.0 

-3.4 

-0.5 

-17.3 

-0.9 

-3.7 

-1.0 

-21.6 

-1.0 

-4.0 

-1.4 

-26.4 

-1.0 

-4.2 

-1.4 

-31.9 

-1.1 

•■ 

-18.5 

-4.3 

-110.9 

-4.0 

-25.8 

-7.1 

-279.1 

-6.5 

-44.3 
-11.4 

15%  cap  on  center  sponsor  admin- 
istrative earnings  

Limit  facility  transfers  between  sport- 
sors 

-390.0 
-10.5 

FNS  had  very  Uttle  flexibility  in 
implementing  most  of  the  provisions 
mandated  by  ARPA  and  the  Grain 
Standards  Act.  As  discussed  throughout 
the  preamble,  above,  and  under 
"Executive  Order  13132",  below,  where 
possible,  we  have  made  every  attempt  to 
ensure  that  the  statutory  provisions,  as 
implemented  in  this  interim  rule, 
safeguard  Program  funds  without 
unnecessarily  limiting  access  to  the 
Program  by  institutions,  facilities,  or 
children. 

Executtve  Order  12372 

This  Program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.558  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  Part  3015.  Subpart  V, 
and  final  rule  related  notice  published 
in  48  FR  29114,  June  24,  1983,  and  49 
FR  22676,  May  31, 1984). 

Executive  Order  13132  ■ 

Executive  Order  13132  requires 
Federal  agencies  to  consider  the  impact 
of  their  regulatory  actions  on  State  and 
local  governments.  Where  such  actions 
have  "federalism  implications," 
agencies  are  directed  to  provide  a 
statement  for  inclusion  in  the  preamble 
to  the  regulation  describing  the  agency's 
considerations  in  terms  of  the  three 
categories  enumerated  in  section  6(a)(B) 
of  Executive  Order  13132: 

Prior  Consultation  With  State  Officials 

Prior  to  drafting  this  interim  rule,  we 
received  input  from  State  and  local 
agencies  at  various  times.  Since  the 


CACFP  is  a  State  administered. 
Federally  funded  program,  oiu-  regional 
offices  regularly  have  formal  and 
informal  discussions  with  State  and 
local  officials  regarding  Program 
implementation  and  performance.  This 
allows  State  and  local  agencies  to 
contribute  input  that  helps  to  influence 
our  discretionary  rulemaking  proposals, 
the  implementation  of  statutory 
provisions,  and  even  our  own 
Departmental  legislative  proposals.  In 
addition,  over  the  past  seven  years,  our 
headquarters  staff  informally  considted 
with  State  administering  agencies. 
Program  sponsors,  and  CACFP 
advocates  on  ways  to  improve  Program 
management  and  integrity  in  CACFP. 
Discussions  with  State  agencies  took 
place  in  the  joint  Management 
Improvement  Task  Force  meetings  held 
between  1995  and  2000;  in  three 
biennial  National  meetings  of  State  and 
Federal  CACFP  administrators  (1996  in 
Seattle,  1998  in  New  Orleans,  and  2000 
in  Chicago);  at  the  December  1999 
meeting  of  State  Child  Nutrition 
Program  administrators  in  New  Orleans; 
and  in  a  variety  of  other  small-  and 
large-group  meetings.  Discussions  with 
Program  advocates  and  sponsors 
occiured  in  the  Management 
Improvement  Task  Force  meetings  held 
in  1999-2000;  in  annual  National 
meetings  of  the  Sponsors  Association, 
the  CACFP  Sponsors  Forum,  and  the 
Western  Regional  Office-California 
Sponsors  Roundtable  from  1996-2000; 
and  in  a  variety  of  other  small-  and 
laige-group  meetings. 


Nature  of  Concerns  and  Need  To  Issue 
This  Rule 

The  issuance  of  a  regulation  is 
required  as  a  residt  of  statutory  changes 
enacted  in  Public  Laws  106-224  and 
106-472.  Many  of  the  individual 
provisions  in  these  statutes  were 
discussed  in  the  meetings  with  State 
and  local  cooperators  mentioned  above, 
and  the  Department,  State  agencies,  and 
local  sponsoring  organizations  all 
provided  input  to  the  congressional 
authorizing  committees  that  drafted 
these  statutory  changes.  Although  State 
agencies  and  local  sponsoring 
organizations  have  some  concerns  about 
the  implementation  of  the  new 
termination  and  appeal  procedures 
mandated  by  these  laws,  Congress 
attempted  to  balance  the  demonstrable 
need  to  improve  Program  compliance  in 
CACFP  with  the  protection  of 
institutions  and  day  care  homes'  ability 
to  receive  due  process  prior  to  having 
their  Program  participation  terminated. 

Extent  to  Which  We  Meet  Those 
Concerns 

FNS  has  considered  the  impact  of 
these  statutory  changes  on  State  and 
local  administering  agencies,  and  has 
followed  congressional  intent  in 
attempting  to  balance  Program  integrity 
concerns  with  the  need  to  maintain 
Program  access  for  capable  institutions 
and  family  day  care  homes.  The 
preamble  above  contains  a  more 
detailed  discussion  of  our  attempt  to 
balance  integrity  and  access  concerns, 
while  implementing  these  provisions  in 
a  manner  consistent  with  both  the  letter 
and  the  intent  of  the  law. 
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Public  Law  104-4 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104-4,  requires  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
Under  Section  202  of  the  UMRA,  the 
Food  and  Nutrition  Service  must 
usually  prepare  a  written  statement, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in  new 
annual  expenditures  of  $100  million  or 
more  by  State,  local,  or  tribal 
governments  or  the  private  sector.  When 
such  a  statement  is  needed,  section  205 
of  the  UMRA  requires  the  Food  and 
Nutrition  Service  to  identify  and 
consider  regulatory  alternatives  that 
would  achieve  the  same  result. 

This  rule  contains  no  Federal 
mandates  (as  defined  in  Title  II  of  the 
UMRA)  that  would  lead  to  new  aimual 
expenditures  exceeding  $100  million  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  Therefore,  the  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Public  Participation 

As  noted  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  preamble, 
we  are  publishing  this  interim  rule 
without  the  prior  notice  or  public 
comment  generally  required  imder 
section  553  of  the  Administrative 
Procedure  Act  (APA).  Section  263(a)  of 
ARPA  specified  that  the  Secretary  must 
publish  rules  implementing  ARPA's 
amendments  to  Ae  CACFP  provisions  of 
the  NSLA  as  soon  as  practicable,  and 
without  regard  to  the  APA, 
Departmental  policy  regarding  public 
participation,  or  the  Paperwork 
Reduction  Act.  We  are  therefore 
required  to  publish  a  rule  incorporating 
the  ARPA  changes  without  following 
the  usual  rulemaking  procedures. 

We  are  also  publishing  in  this  interim 
rule  provisions  implementing  section 
307  of  the  Grain  Standards  Act.  Section 
307  incorporated  amendments  to  the 
hearing  requirements  established  by 
section  243  of  ARPA.  It  would  be 
impractical  to  implement  the  provisions 
of  ARPA  without  the  inclusion  of  the 
modifications  to  the  appeal  process 
instituted  in  accordance  with  section 
307  of  the  Grain  Standards  Act.  For 
these  reasons,  we  have  determined  in 
accordance  with  5  U.S.C.  553(b)(3)  that 
good  cause  exists  for  the  promulgation 
of  the  provisions  of  this  rule 
implementing  section  307  of  the  Grain 
standards  Act  without  prior  notice  and 
public  comment.  In  order  to  improve 
administration  of  the  rule,  however,  we 


are  seeking  public  comment  on  all  of  its 
provisions  and  will  make  any 
appropriate  changes  based  on  the 
comments  when  the  final  rule  is 
published. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations,  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the  DATES 
section  of  the  preamble  of  the  final  rule. 
All  available  administrative  procedures 
must  be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule 
or  the  application  of  its  provisions.  This 
includes  any  administrative  procedures 
provided  by  State  or  local  governments. 
In  the  CACFP,  the  administrative 
procedures  are  set  forth  at:  (1)  7  CFR 
§§226.6(k).  226.6(1).  and  226.16(1) 
which  establish  administrative  review 
procedures  for  institutions,  individuals, 
and  day  care  homes;  and  (2)  7  CFR 
Section  226.22  and  7  CFR  3015,  which 
address  administrative  review 
procedures  for  disputes  involving 
procurement  by  State  agencies  and 
institutions. 

Paperwork  Reduction  Act 

In  accordance  with  §  3507(j)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  the  information 
collection  and  recordkeeping 
requirements  included  in  this  interim 
rule  have  been  submitted  for  emergency 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  OMB  has  assigned 
control  number  0584-0055  to  the 
information  collection  and 
recordkeeping  requirements.  FNS 
intends  to  request  continuation  of  that 
approval  for  three  years  and  invites  the 
general  public  and  other  public  agencies 
to  comment  on  the  information 
collection  impact  of  implementing  this 
interim  rule. 

Written  comments  on  the  information 
collection  requirements  must  be 
received  on  or  before  August  26,  2(K)2 
by  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB),  3208 
New  Executive  Office  Building, 
Washington,  DC  20503,  Attention:  Ms. 
Lauren  Whittenberg,  Desk  Officer  for  the 
Food  and  Nutrition  Service.  A  copy  of 
these  comments  may  also  be  sent  to  Mr. 
Robert  Eadie  at  the  address  listed  in  the 
ADDRESSES  section  of  this  preamble. 
Commenters  are  asked  to  separate  their 
remarks  on  information  collection 


requirements  from  their  comments  on 
the  remainder  of  the  interim  rule. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
required  by  this  rule  between  30  to  60 
days  after  its  publication  in  the  Federal 
Register.  Therefore,  a  comment  to  OMB 
is  most  likely  to  be  considered  if  OMB 
receives  it  within  30  days  of  the 
publication  of  this  rule.  This  does  not 
affect  the  60-day  deadline  for  the  public 
to  comment  to  Uie  Department  on  the 
substance  of  the  rule. 

Conunents  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  Agency  to  perform  its 
functions  of  the  agency  and  will  have 
practical  utiUty;  (b)  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of 
collecting  the  information,  including 
whether  its  methodology  and 
assumptions  are  valid;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity  ■ 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection,  including  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
The  title  and  description  of  the 
information  collections  are  shown 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burdens. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iniormation. 

Title:  7  CFR  Part  226.  Child  and  Adult 
Care  Food  Program. 

OMB  Number:  0584-0055. 

Type  of  request:  Revision  of  existing 
collections. 

Abstract:  This  rule  revises:  State 
agency  criteria  for  approving  and 
renewing  institution  applications  and 
for  terminating  agreements  with 
institutions;  State-  and  institution-level 
monitoring  requirements;  State  agency 
and  sponsoring  organization  follow-up 
to  ensure  that  appropriate  and  timely 
action  is  taken  to  correct  serious 
deficiencies  noted  in  an  institution  or 
day  care  home's  operation  of  the 
Program;  the  level  of  reimbiusable 
Program  administrative  expenses  for 
sponsoring  organizations  of  centers;  and 
the  administrative  review  procedures 
for  institutions,  individuals,  and  day 
care  homes.  The  provisions  of  law  that 
are  implemented  in  this  interim  rule 
and  are  likely  to  have  the  greatest 
potential  impact  will  require:  State 
agencies  to  evaluate  all  Program 
applications  in  light  of  three 
"performance  standards';  time  limits  on 
the  completion  of  corrective  action  by 
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institutions  and  day  care  homes  that 
have  been  declared  seriously  deficient; 
payments  to  continue  to  seriously 
deficient  institutions  and  homes  until 
the  conclusion  of  the  appeal  process, 
unless  payments  to  the  institution  or 
home  have  been  suspended  for  reasons 
related  to  health  or  safety  concerns  or 
the  submission  of  a  false  or  fraudulent 
claim;  responsible  principals  and 
responsible  individuals,  as  well  as 
family  day  care  homes  whose 
agreements  have  been  terminated  for 
cause,  to  be  placed  on  the  National 
disqualified  list;  all  State  agencies  to 
follow  uniform  procedures  for 
administrative  reviews  (appeals);  the 
establishment  of  an  appeals  process  for 
family  day  care  homes;  sponsoring 
organizations  annually  to  conduct  a 
minimum  of  two  unannounced  visits  to 
each  of  their  sponsored  facilities;  State 
agencies  to  perform  15  percent  of  their 
required  facility  reviews  unannounced; 
sponsoring  organizations  to  meet 
minimum  staffing  requirements  for 
performance  of  the  monitoring  function; 
and  sponsors  of  centers  to  retain  a 
maximum  of  15  percent  of  Program 
funds  for  administrative  expenses, 
unless  a  waiver  is  obtained  from  the 
State  agency.  These  changes  are 
primarily  designed  to  improve  Program 
operations  and  monitoring  at  the  State 
and  institution  levels. 

Estimated  Total  Annual  Burden  on 
Respondents: 

Total  Existing  Burden  Hours: 
5,076,428. 

Total  Proposed  Burden  Hours: 
5,093.852. 

Total  Difference:  1 7,424. 

The  changes  in  these  information 
collection  requirements  will  not  be  in 
effect  until  approved  by  OMB. 

IM  of  Subjects  in  7  CFR  Part  226 

Accoimting,  Aged,  Day  care,  Food  and 
Nutrition  Service,  Food  assistance 
programs.  Grant  programs.  Grant 
programs — health,  Indians,  Individuals 
with  disabilities,  Infants  and  children. 
Intergovernmental  relations.  Loan 
programs.  Reporting  and  recordkeeping 
requirements.  Surplus  agricultiual 
commodities. 

Accordingly,  7  CFR  Part  226  is 
amended  as  follows: 

PART  226-CHILO  AND  ADULT  CARE 
FOOD  PROGRAM 

1.  The  authority  citation  for  Part  226 
is  revised  to  read  as  follows: 

Authority:  Sees.  9, 11, 14, 16,  and  17, 
Richard  B.  Russell  National  School  Lunch 
Act.  as  amended  (42  U.S.C.  1758. 1759a. 
1762a.  1765  and  1766). 

2.  hi  §226.2: 


a.  New  definitions  of  Administrative 
review,  Administrative  review  official. 
Center,  Days,  Disqualified,  Emergency 
shelter,  Facility,  Internal  controls. 
National  disqualified  list,  New 
institution.  Notice,  Principal,  Renewing 
institution.  Responsible  principal  or 
responsible  individual,  Seriously 
deficient.  State  agency  list.  Suspended, 
Suspension  review.  Suspension  review 
official.  Termination  for  cause. 
Termination  for  convenience,  and 
Unannounced  review  are  added  in 
alphabetical  order;  and 

b.  The  definition  of  Institution  is 
amended  by  adding  the  words  ", 
emergency  shelter"  after  the  words 
"outside-school-hours  care  center". 

The  additions  read  as  follows: 

1226.2    OeflnMons. 

•  *        •        •        • 

Administrative  review  means  the  fair 
hearing  provided  upon  request  to: 

(a)  An  institution  that  has  been  given 
notice  by  the  State  agency  of  any  action 
or  proposed  action  that  will  affect  their 
participation  or  reimbursement  under 
the  Program,  in  accordance  with 
§226.6(k); 

(b)  A  principal  or  individual 
responsible  for  an  institution's  serious 
deficiency  after  the  responsible 
principal  or  responsible  individual  has 
been  given  a  notice  of  intent  to 
disqualify  them  from  the  Program:  and 

(c)  A  day  care  home  that  has  been 
given  a  notice  of  proposed  termination 
for  cause. 

Administrative  review  official  means 
the  independent  and  impartial  official 
who  conducts  the  administrative  review 
held  in  accordance  with  §  226.6(k). 
***** 

Center  means  a  child  care  center,  an 
adult  day  care  center,  or  an  outside- 
school-hours  care  center. 

•  •        *        *        • 

Days  means  calendar  days  unless 
otherwise  specified. 

***** 

Disqualified  means  the  status  of  an 
institution,  a  responsible  principal  or 
responsible  individual,  or  a  day  care 
home  that  is  ineligible  for  participation. 

•  •       •       *       * 

Emergency  shelter  means  a  public  or 
private  nonprofit  organization  whose 
primary  purpose  is  to  provide 
temporary  shelter  and  food  services  to 
homeless  families  with  children. 
***** 

Facility  means  a  sponsored  center  or 
a  family  day  care  home. 

•  •        •        •        * 

Internal  controls  means  the  policies, 
procedures,  and  oiganizational  structure 


of  an  institution  designed  to  reasonably 
assure  that: 

(a)  The  Program  achieves  its  intended 
result; 

(b)  Program  resources  are  used  in  a 
maimer  that  protects  against  fraud, 
abuse,  and  mismanagement  and  in 
accordance  with  law,  regulations,  and 
guidance;  and 

(c)  Timely  and  reliable  Program 
information  is  obtained,  maintained, 
reported,  and  used  for  decision-making. 
***** 

National  disqualified  list  means  the 
list,  maintained  by  the  Department,  of 
institutions,  responsible  principals  and 
responsible  individuals,  and  day  care 
homes  disqualified  bom  participation  in 
the  Program. 

New  institution  means  an  institution 
applying  to  pa^icipate  in  the  Program 
for  the  first  time,  or  an  institution 
applying  to  participate  in  the  Program 
after  a  lapse  in  participation. 
***** 

Notice  means  a  letter  sent  by  certified 
mail,  return  receipt  (or  the  equivalent 
private  delivery  service),  by  facsimile, 
or  by  email,  that  describes  an  action 
proposed  or  taken  by  a  State  agency  or 
FNS  with  regard  to  an  institution's 
Program  reimbursement  or 
participation.  Notice  also  means  a  letter 
sent  by  certified  mail,  return  receipt  (or 
the  equivalent  private  delivery  service), 
by  facsimile,  or  by  email,  that  describes 
an  action  proposed  or  taken  by  a 
sponsoring  organization  with  regard  to  a 
day  care  home's  participation.  The 
notice  must  specify  the  action  being 
proposed  or  taken  and  the  basis  for  the 
action,  and  is  considered  to  be  received 
by  the  institution  or  day  care  home 
when  it  is  delivered,  sent  by  facsimile, 
or  sent  by  email.  If  the  notice  is 
imdeliverable,  it  is  considered  to  be 
received  by  the  institution,  responsible 
principal  or  responsible  individual,  or 
day  care  home  five  days  after  being  sent 
to  the  addressee's  last  known  mailing 
address,  facsimile  number,  or  email 
address. 
***** 

Principal  means  any  individual  who 
holds  a  management  position  within,  or 
is  an  officer  of,  an  institution  or  a 
sponsored  center,  including  all 
members  of  the  institution's  board  of 
directors  or  the  sponsored  center's 
board  of  directors. 
*        *        *        *        *      ■ 

Renewing  institution  means  an 
institution  that  is  participating  in  the 
Program  at  the  time  it  submits  a  renewal 
application. 

Responsible  principal  or  responsible 
individual  means: 
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(a)  A  principal,  whether  compensated 
or  imcompensated,  who  the  State 
agency  or  FNS  determines  to  be 
responsible  for  an  institution's  serious 
deficiency; 

(b)  Any  other  individual  employed 
by,  or  under  contract  with,  an 
institution  or  sponsored  center,  who  the 
State  agency  or  FNS  determines  to  be 
responsible  for  an  institution's  serious 
deficiency;  or 

(c)  An  imcompensated  individual 
who  the  State  agency  or  FNS  determines 
to  be  responsible  for  an  institution's 
serious  deficiency. 
***** 

Seriously  deficient  means  the  status  of 
an  institution  or  a  day  care  home  that 
has  been  determined  to  be  non- 
compliant  in  one  or  more  aspects  of  its 
operation  of  the  Program. 
***** 

State  agency  list  means  an  actual 
paper  or  electronic  list,  or  the 
retrievable  paper  records,  maintained  by 
the  State  agency,  that  includes  a 
synopsis  of  information  concerning 
seriously  deficient  institutions  and 
providers  terminated  for  cause  in  that 
State.  The  list  must  be  made  available 
to  FNS  upon  request,  and  must  include 
the  following  information: 

(a)  Institutions  determined  to  be 
seriously  deficient  by  the  State  agency, 
including  the  names  and  mailing 
addresses  of  the  institutions,  the  basis 
for  each  serious  deficiency 
determination,  and  the  status  of  the 
institutions  as  they  move  through  the 
possible  subsequent  stages  of  corrective 
action,  proposed  termination, 
suspension,  agreement  termination, 
and/or  disqualification,  as  applicable; 

(b)  Responsible  principals  and 
responsible  individuals  who  have  been 
disqualified  from  participation  by  the 
State  agency,  including  their  names, 
mailing  addresses,  and  dates  of  birth; 
and 

(c)  Day  care  home  providers  whose 
agreements  have  been  terminated  for 
cause  by  a  sponsoring  organization  in 
the  State,  including  their  names, 
maiUng  addresses,  and  dates  of  birth. 
***** 

Suspended  means  the  status  of  an 
institution  or  day  care  home  that  is 
temporarily  ineligible  for  participation 
(including  Program  payments). . 

Suspension  review  means  the  review 
provided,  upon  the  institution's  request, 
to  an  institution  that  has  been  given  a 
notice  of  intent  to  suspend  participation 
(including  Program  payments),  based  on 
a  determination  that  the  institution  has 
knowingly  submitted  a  false  or 
fiaudulent  claim. 


Suspension  review  official  means  the 
independent  and  impartial  official  who 
conducts  the  suspension  review. 

Termination  for  cause  means  the 
termination  of  a  day  care  home's 
Program  agreement  by  the  sponsoring 
organization  due  to  the  day  care  home's 
violation  of  the  agreement. 

Termination  for  convenience  means 
termination  of  a  day  care  home's 
Program  agreement  by  either  the 
sponsoring  organization  or  the  day  care 
home,  due  to  considerations  unrelated 
to  either  party's  performance  of  Program 
responsibilities  under  the  agreement. 
***** 

Unannounced  review  means  an  on- 
site  review  for  which  no  prior 
notification  is  given  to  the  facility  or 
institution. 

***** 

3.  In  §226.6: 

a.  Paragraphs  (b)  and  (c)  are  revised; 

b.  Paragraph  (d)(3)  is  amended  in  the 
last  sentence  by  removing  the  reference 
"226.6(n)"  and  adding  in  its  place  the 
reference  "226.6(o)'; 

c.  Paragraph  (f)(1)  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
paragraph; 

d.  Paragraph  (f)(2)  is  amended  by 
removing  the  third  sentence  and  adding 
in  its  place  foui  new  sentences; 

e.  Paragraph  (f)(3)  is  amended  by 
adding  three  new  sentences  at  the  end 
of  the  paragraph; 

f.  Paragraph  (k)  is  revised; 

g.  Paragraphs  (l)-(p)  are  redesignated 
as  paragraphs  (m)-(q)  and  a  new 
paragraph  (1)  is  added; 

h.  Newly  redesignated  paragraph  (m) 
is  revised; 

i.  Newly  redesignated  paragraph  (p)  is 
amended  by  adding  two  new  sentences 
after  the  first  sentence;  and 

j.  Newly  redesignated  paragraph  (q)  is 
amended  by  removing  the  reference 
"226.6(1)"  and  adding  in  its  place  the 
reference  "226.6(m)". 

The  additions  and  revisions  specified 
above  read  as  follows: 

226.6    State  agency  administrative 
responsibilities. 

***** 

(b)  Application  Approval.  Each  State 
agency  must  establish  an  application 
procedure  to  determine  the  eligibility 
under  this  part  of  applicant  institutions, 
and  facilities  for  which  applications  are 
submitted  by  sponsoring  organizations. 
Any  institution  applying  for 
participation  in  the  Program  must  be 
notified  of  approval  or  disapproval  by 
the  State  agency  in  writing  within  30 
days  of  filing  a  complete  and  correct 
application.  If  an  institution  submits  an 
incomplete  application,  the  State  agency 
must  notify  the  institution  within  15 


days  of  receipt  of  the  application  and 
must  provide  technical  assistance,  if 
necessary,  to  the  institution  for  the 
purpose  of  completing  its  application. 
Any  disapproved  applicant  must  be 
notified  of  the  procedures  for  seeking  an 
administrative  review  (in  accordance 
with  paragraphs  (k)  or  (I)  of  this  section, 
as  appropriate).  The  application 
procedures  must  include  or  conform  to 
the  following  requirements: 

(1)  Agreements.  The  State  agency,  by 
written  consent  of  the  State  agency  and 
the  institutions,  must  renew  agreements 
with  institutions  not  less  frequently 
than  annually.  The  State  agency  is 
prohibited  from  entering  into  an 
agreement  that  is  effective  during  two 
fiscal  years,  but  may  nevertheless 
establish  an  ongoing  renewal  process  for 
the  purpose  of  reviewing  and  approving 
applications  from  participating 
institutions  throughout  the  fiscal  yev; 

(2)  Participant  eligibility  information. 
Centers  must  submit  current 
information  on  the  number  of  enrolled 
participants  who  are  eligible  for  free, 
reduced  price,  and  paid  meals; 

(3)  Enrollment  information. 
Sponsoring  organizations  of  day  care 
homes  must  submit  the  current  total    - 
number  of  children  enrolled,  with  an 
assurance  that  day  care  home  providers' 
own  children  emolled  in  the  Program 
are  eligible  for  free  or  reduced  price 
meals; 

(4)  Nondiscrimination  statement. 
Institutions  must  issue  a  non- 
discrimination policy  statement  and 
media  release; 

(5)  Management  plan.  Sponsoring 
organizations  must  submit  a 
management  plan; 

(6)  Administrative  budget.  Institutions 
must  submit  an  administrative  budget; 

(7)  Licensing/approval.  Institutions 
must  dociunent  that  each  facility  for 
which  application  is  made  meets 
Program  licensing/approval 
requirements; 

(8)  Proprietary  centers.  Institutions 
must  document  that  each  proprietary 
center  for  which  application  is  made 
meets  the  definition  of  a  proprietary 
title  XIX  center  or  a  proprietar>'  title  XX 
center,  as  applicable  and  as  set  forth  at 
§226.2; 

(9)  Commodites/Cash-in-lieu  of 
commodities.  Institutions  must  state 
their  preference  to  receive  cash  or  Cash- 
in-lieu  of  commodities; 

(10)  Advance  payments.  Institutions 
must  state  their  preference  to  receive  all, 
part,  or  none  of  the  advance  payment; 

(11)  Unserved  facilities  or 
participants. 

(i)  Criteria.  The  State  agency  must 
develop  criteria  for  determining 
whether  a  new  sponsoring 
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organization's  participation  will  help 
ensure  the  delivery  of  beneHts  to 
otherwise  imserved  facilities  or 
participants,  and  must  disseminate 
these  criteria  to  new  sponsoring 
organizations  when  they  request 
information  about  applying  to  the 
Program;  and 

(ii)  Documentation.  The  new 
sponsoring  organization  must  submit 
dociunentation  that  its  participation 
will  help  ensure  the  delivery  of  benefits 
to  otherwise  unserved  focilities  or 
participants  in  accordance  with  the 
State  agency's  criteria. 

(12)  National  disqualified  list.  A  State 
agency  is  prohibited  firom  approving  an 
institution's  application  if  the 
institution  or  any  of  its  principals  is  on 
the  National  disqualified  list,  and  is 
prohibited  firom  approving  an 
application  submitted  by  a  sponsoring 
organization  on  behalf  of  a  facility  if  the 
facility  or  any  of  its  principals  is  on  the 
National  disqualified  list; 

(13)  Other  publicly  fiinded  programs. 
(i)  General.  A  State  agency  is  prohibited 
from  approving  an  institution's 
application  if,  during  the  past  seven 
years,  the  institution  or  any  of  the 
institution's  principals  have  been 
declared  ineligible  for  any  other 
publicly  funded  program  by  reason  of 
violating  that  program's  requirements. 
However,  this  prohibition  does  not 
apply  if  the  institution  or  the  principal 
has  been  fully  reinstated  in,  or 
determined  eligible  for,  that  program, 
including  the  payment  of  any  debts 
owed; 

(ii)  Certification.  As  part  of  an 
application,  institutions  must  submit  a 
certification  regarding  their  past 
performance  in  other  publicly  funded 
programs.  The  certification  shall 
include  language  stating  that 
institutions  and  individuals  providing 
false  certifications  will  be  placed  on  the 
National  disqualified  list  and  will  be 
subject  to  any  other  applicable  civil  or 
criminal  penalties.  This  certification 
will  include: 

(A)  A  statement  listing  the  publicly 
funded  programs  in  which  the 
institution  and  its  principals  have 
participated  in  the  past  seven  years;  and 

(B)  A  certification  that,  during  the 
past  seven  years,  neither  the  institution 
nor  any  of  its  principals  have  been 
declared  ineligible  to  participate  in  any 
other  publicly  funded  program  by 
reason  of  violating  that  program's 
requirements;  or 

(C)  In  lieu  of  the  certification, 
documentation  that  the  institution  or 
the  principal  previously  declared 
ineligible  was  later  fully  reinstated  in, 
or  determined  eligible  for,  the  program. 


including  the  payment  of  any  debts 
owed;  and 

(iii)  Follow-up.  If  the  State  agency  has 
reason  to  believe  that  the  institution  or 
its  principals  were  determined 
ineligible  to  participate  in  another 
publicly  funded  program  by  reason  of 
violating  that  program's  requirements, 
the  State  agency  must  follow  up  with 
the  entity  administering  the  publicly 
funded  program  to  gather  sufficient 
evidence  to  determine  whether  the 
institution  or  its  principals  were,  in  fact, 
determined  ineligible; 

(14)  Criminal  convictions. 
(i)  General.  A  State  agency  is 

prohibited  from  approving  an 
institution's  application  if  the 
institution  or  any  of  its  principals  has 
been  convicted  of  any  activity  that 
occurred  during  the  past  seven  years 
and  that  indicated  a  lack  of  business 
integrity.  A  lack  of  business  integrity 
includes  fraud,  antitrust  violations, 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  receiving 
stolen  property,  making  false  claims, 
obstruction  of  justice,  or  any  other 
activity  indicating  a  lack  of  business 
integrity  as  defined  by  the  State  agency; 
and 

(ii)  Certification.  As  part  of  an 
application,  institutions  must  submit  a 
certification  regarding  any  criminal 
convictions.  The  certification  shall 
include  language  stating  that 
institutions  and  individuals  providing 
false  certifications  will  be  placed  on  the 
National  disqualified  list  and  will  be 
subject  to  any  other  applicable  civil  or 
criminal  penalties.  This  certification 
will  state  that  neither  the  institution  nor 
any  of  its  principals  has  been  convicted 
of  any  activity  that  occurred  during  the 
past  seven  years  and  that  indicated  a 
lack  of  business  integrity.  A  lack  of 
business  integrity  includes  fraud, 
antitrust  violations,  embezzlement, 
theft,  forgery,  bribery,  falsification  or 
destruction  of  records,  making  false 
statements,  receiving  stolen  property, 
making  false  claims,  obstruction  of 
justice,  or  any  other  activity  indicating 
a  lack  of  business  integrity  as  defined  by 
the  State  agency; 

(15)  Truth  of  applications  and  names 
and  addresses.  Institutions  must  submit 
a  certification  that  all  information  on 
the  appUcation  is  true  and  correct,  along 
with  the  name,  mailing  address,  and 
date  of  birth  of  the  institution's 
executive  director  and  chairman  of  the 
board  of  directors; 

(16)  Outside  employment  policy. 
Sponsoring  organizations  must  submit 
an  outside  employment  policy.  The 
policy  must  restrict  other  employment 
by  employees  that  interferes  with  an 


employee's  performance  of  Program-  , 
related  duties  and  responsibilities, 
including  outside  employment  that 
constitutes  a  real  or  apparent  conflict  of 
interest.  Sponsoring  organizations  that 
are  participating  on  July  29,  2002  must 
submit  an  outside  employment  policy 
not  later  than  September  27,  2002.  The 
policy  shall  be  effective  unless 
disapproved  by  the  State  agency; 

(17)  Bond.  Sponsoring  organizations 
applying  for  initial  participation  on  or 
after  June  20,  2000,  must  submit  a  bond, 
if  such  bond  is  required  by  State  law, 
regulation,  or  policy.  If  the  State  agency 
requires  a  bond  for  sponsoring 
organizations  pursuant  to  State  law, 
regulation,  or  policy,  the  State  agency 
must  submit  a  copy  of  that  requirement 
and  a  list  of  sponsoring  organizations 
posting  a  bond  to  the  appropriate 
FNSRO  on  an  annual  basis;  and 

(18)  Each  new  or  renewing  institution 
must  submit  information  sufficient  to 
docvunent  that  it  is  financially  viable,  is 
administratively  capable  of  operating 
the  Program  in  accordance  with  this 
part,  and  has  internal  controls  in  effect 
to  ensure  accountability.  To  dociunent 
this,  any  new  institution  must 
demonstrate  in  its  application  that  it  is 
capable  of  operating  in  conformance 
with  the  following  performance 
standards,  and  any  renewing  institution 
must  demonstrate  in  its  application  that 
it  currently  operates  in  coi^ormance 
with  the  following  performance 
standards.  The  State  agency  must  only 
approve  the  applications  of  those 
institutions  that  meet  these  performance 
standards,  and  must  deny  the 
applications  of  those  institutions  that  do 
not  meet  the  standards. 

(i)  Performance  Standard  1 — 
Financial  viability  an  d  financial 
management.  The  new  or  renewing 
institution  must  be  financially  viable. 
Program  funds  must  be  expended  and 
accounted  for  in  accordance  with  the 
requirements  of  this  part,  FNS 
Instruction  796-2  ("Financial 
Management  in  the  Child  and  Adult 
Care  Food  Program"),  and  7  CFR  Parts 
3015  and  3016.  To  demonstrate 
financial  viability,  the  new  or  renewing 
institution  must  document  that  it  meets 
the  following  criteria: 

(A)  Description  of  Need/Recruitment. 
A  new  sponsoring  organization  must 
demonstrate  in  its  management  plan 
that  its  participation  will  help  ensure 
the  delivery  of  Program  benefits  to 
otherwise  unserved  facilities  or 
participants,  in  accordance  with  criteria 
developed  by  the  State  agency  pursuant 
to  paragraph  (b)(ll)  of  this  section.  All 
sponsoring  organizations  must 
demonstrate  that  they  will  use 
appropriate  practices  for  recruiting 
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facilities,  consistent  with  paragraph  (p) 
of  this  section  and  any  State  agency 
requirements; 

(B)  Fiscal  Resources  and  Financial 
History.  An  institution  must 
demonstrate  that  it  has  adequate 
financial  resources  to  operate  the 
CACFP  on  a  daily  basis,  has  adequate 
sources  of  funds  to  withstand  temporary 
interruptions  in  Program  payments  and/ 
or  fiscal  claims  against  the  institution, 
and  can  document  financial  viability 
(for  example,  through  audits,  financial 
statements,  etc.);  and 

(C)  Administrative  Budgets.  Costs  in 
the  institution's  administrative  budget 
must  be  necessary,  reasonable, 
allowable,  and  appropriately 
documented; 

(ii)  Performance  Standard  2 — 
Administrative  capability.  The  new  or 
renewing  institution  must  be 
administratively  capable.  Appropriate 
and  effective  management  practices 
must  be  in  effect  to  ensiu-e  that  the 
Program  operates  in  accordance  with 
this  part.  "To  demonstrate  administrative 
capability,  the  new  or  renewing 
institution  must  document  that  it  meets 
the  following  criteria: 

(A)  Has  an  adequate  number  and  type 
of  qualified  staff  to  ensure  the  operation 
of  the  Program  in  accordance  with  this 
part; 

(B)  If  a  sponsoring  organization, 
documents  in  its  management  plan  that 
it  employs  staff  sufficient  to  meet  the 
ratio  of  monitors  to  facilities  set  forth  in 
§  226.16(b)(1),  and  the  factors 
established  by  the  State  agency  in 
accordance  with  §  226.6(0(2);  and 

(C)  If  a  sponsoring  organization,  has 
Program  policies  and  procedures  in 
writing  that  assign  Program 
responsibilities  and  duties,  and  ensure 
compliance  with  civil  rights 
reauirements;  and 

(iii)  Performance  Standard  3 — 
Program  accountability.  The  new  or 
renewing  institution  must  have  internal 
controls  and  other  management  systems 
in  effect  to  ensure  fiscal  accountability 
and  to  ensure  that  the  Program  operates 
in  accordance  with  the  requirements  of 
this  part.  To  demonstrate  Program 
accountability,  the  new  or  renewing 
institution  must  document  that  it  meets 
the  following  criteria: 

(A)  Board  of  directors.  Has  adequate 
oversight  of  the  Program  by  its 
governing  board  of  directors; 

(B)  Fiscal  accountability.  Has  a 
financial  system  with  management 
controls  specified  in  writing.  For 
sponsoring  organizations,  these  written 
operational  policies  must  assure: 

[1)  Fiscal  mtegrity  and  accountability 
for  all  funds  and  property  received, 
held,  and  disbursed; 


(2)  The  integrity  and  accountability  of 
all  expenses  incurred; 

(J)  That  claims  are  processed 
accurately,  and  in  a  timely  maimer; 

(4)  That  funds  and  property  are  used, 
and  expenses  inciured,  for  authorized 
Program  piuposes;  and 

(5)  That  a  system  of  safeguards  and 
controls  is  in  place  to  prevent  and 
detect  improper  financial  activities  by 
employees; 

(C)  Recordkeeping.  Maintains 
appropriate  records  to  document 
compliance  with  Program  requirements, 
including  budgets,  approved  budget 
amendments,  and,  if  applicable, 
management  plans  and  appropriate 
records  on  facility  operations; 

(D)  Sponsoring  organization 
operations.  A  sponsoring  organization 
must  document  in  its  management  plan 
that  it  will: 

[1]  Provide  adequate  and  regular 
training  of  sponsoring  organization  staff 
and  sponsored  facilities  in  accordance 
with  §§  226.15(e)(13)  and  226.16(d); 

[2)  Perform  monitoring  in  accordance 
with  §  226.16(d),  to  ensure  that 
sponsored  facilities  accountably  and 
appropriately  operate  the  Program; 

[3)  U  applicable,  acciuately  classify 
day  care  homes  as  tier  I  or  tier  II  in 
accordance  with  §  226.15(f);  and 

[4)  Have  a  system  in  place  to  ensure 
that  administrative  costs  funded  from 
Program  reimbursements  do  not  exceed 
regulatory  limits  set  forth  at  §§  226.12(a) 
and  226.16(b)(1);  and 

(E)  Facility  level  operations.  All 
independent  centers  and  sponsored 
facilities  must  follow  practices  which 
result  in  the  operation  of  the  Program  in 
accordance  with  the  meal  service, 
recordkeeping,  and  other  operational 
requirements  of  this  part.  These 
practices  must  be  documented  in  the 
independent  center's  application  or  in 
the  sponsoring  organization's 
management  plan  and  must  demonstrate 
that  independent  centers  or  sponsored 
facilities  will: 

(1)  Provide  meals  that  meet  the  meal 
patterns  set  forth  in  §  226.20; 

(2)  Comply  with  licensure  or  approval 
requirements  set  forth  in  paragriaph  (d) 
of  this  section; 

(3)  Have  a  food  service  that  complies 
with  applicable  State  and  local  health 
and  sanitation  requirements; 

(4)  Comply  with  civil  rights 
requirements; 

(5)  Maintain  complete  and 
appropriate  records  on  file;  and 

(6)  Claim  reimbursement  only  for 
eligible  meals. 

(c)  Denial  of  applications  and 
termination  of  agreements.  (1)  Denial  of 
a  new  institution 's  application. 

(i)  General.  If  a  new  institution's 
application  does  not  meet  all  of  the 


requirements  in  paragraph  (b)  of  this 
section  and  in  §§  226.15(b)  and 
226.16(b),  the  State  agency  must  deny 
the  application.  If,  in  reviewing  a  new 
institution's  application,  the  State 
agency  determines  that  the  institution 
has  committed  one  or  more  serious 
deficiency  listed  in  paragraph  (c)(l)(ii) 
of  this  section,  the  State  agency  must 
initiate  action  to: 

(A)  Deny  the  new  institution's 
application;  and 

(B)  Disqualify  the  new  institution  and 
the  responsible  principals  and 
responsible  individuals  (e.g.,  the  person 
who  signs  the  application). 

(ii)  List  of  serious  deficiencies  for  new 
institutions.  The  list  of  serious 
deficiencies  is  not  identical  for  each 
category  of  institution  (new,  renewing, 
participating)  because  the  type  of 
information  likely  to  be  available  to  the 
State  agency  is  different,  depending  on 
whether  the  State  agency  is  reviewing  a 
new  or  renewing  institution's 
application  or  is  conducting  a  review  of 
a  participating  institution.  Serious 
deficiencies  for  new  institutions  are: 

(A)  Submission  of  false  information 
on  the  institution's  appUcation, 
including  but  not  limited  to  a 
determination  that  the  institution  has 
concealed  a  conviction  for  any  activity 

.  that  occurred  during  the  past  seven 
years  and  that  indicates  a  lack  of 
business  integrity.  A  lack  of  business 
integrity  includes  fiaud,  antitrust 
violations,  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of 
records,  making  false  statements, 
receiving  stolen  property,  making  false 
claims,  obstruction  of  justice,  or  any 
other  activity  indicating  a  lack  of 
business  integrity  as  defined  by  the 
State  agency;  or 

(B)  Any  other  action  affecting  the 
institution's  ability  to  administer  the 
Program  in  accordance  with  Program 
requirements. 

(iii)  Serious  deficiency  notification 
procedures  for  new  institutions.  U  the 
State  agency  determines  that  a  new 
institution  has  committed  one  or  more 
serious  deficiency  listed  in  paragraph 
(c)(l)(ii)  of  this  section,  the  State  agency 
must  use  the  following  procedures  to 
provide  the  institution  and  the 
responsible  principals  and  responsible 
individuals  with  notice  of  the  serious 
deficiency(ies)  and  an  opportimity  to 
take  corrective  action. 

(A)  Notice  of  serious  deficiency.  The 
State  agency  must  notify  the 
institution's  executive  director  and 
chairman  of  the  board  of  directors  that 
the  institution  has  been  determined  to 
be  seriously  deficient.  The  notice  must 
identify  the  responsible  principals  and 
responsible  individuals  (e.g..  for  new 
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institutions,  the  person  who  signed  the 
application)  and  must  be  sent  to  those 
persons  as  well.  The  State  agency  may 
specify  in  the  notice  different  corrective 
action,  and  time  periods  for  completing 
the  corrective  action,  for  the  institution 
and  the  responsible  principals  and 
responsible  individuals.  At  the  same 
time  the  notice  is  issued,  the  State 
agency  must  add  the  institution  to  the 
State  agency  list,  along  with  the  basis 
for  the  serious  deficiency  determination, 
and  provide  a  copy  of  the  notice  to  the 
appropriate  FNSRO.  The  notice  must 
also  specify: 

(1)  The  serious  deficiencyCies); 

(2)  The  actions  to  be  taken  to  correct 
the  serious  deiiciency(ies); 

(3)  The  time  allotted  to  correct  the 
serious  deficiency(ies)  in  accordance 
with  paragraph  (c)(4)  of  this  section. 

(4)  That  the  serious  deficiency 
determination  is  not  subject  to 
administrative  review; 

(5)  That  failure  to  fully  and 
permanently  correct  the  serious 
deficiency(ies)  within  the  allotted  time 
will  result  in  denial  of  the  institution's 
application  and  the  disqualification  of 
the  institution  and  the  responsible 
principals  and  responsible  individuals; 
and 

(6)  That  the  State  agency  will  not  pay 
any  claims  for  reimbursement  for 
eligible  meals  served  or  allowable 
administrative  expenses  incurred  until 
the  State  agency  has  approved  the 
institution's  application  and  the 
institution  has  signed  a  Program 
agreement. 

(B)  Successful  corrective  action. 

(1)  If  corrective  action  has  been  taken 
to  fully  and  permanently  correct  the 
serious  deficiency(ies)  within  the 
allotted  time  and  to  the  State  agency's 
satisfaction,  the  State  agency  must: 

(i)  notify  the  institution's  executive 
director  and  chairman  of  the  board  of 
directors,  and  the  responsible  principals 
and  responsible  individuals,  that  the 
State  agtocy  has  rescinded  its  serious 
deficiency  determination;  and 

(jj)  offer  the  new  institution  the 
opportunity  to  resubmit  its  application. 
If  the  new  institution  resubmits  its 
application,  the  State  agency  must 
complete  its  review  of  the  application 
within  30  days  after  receiving  a 
complete  and  correct  application. 

(2)  If  corrective  action  is  complete  for 
the  institution  but  not  for  all  of  the 
responsible  principals  and  responsible 
individuals  (or  vice  versa),  the  State 
agency  must: 

(i)  continue  with  the  actions  (as  set 
forth  in  paragraph  (c)(l)(iii){C)  of  this 
section)  against  the  remaining  parties; 

(ii)  at  the  same  time  the  notice  is 
issued,  the  State  agency  must  also 


update  the  State  agency  list  to  indicate 
that  the  serious  deficiency(ies)  ha8(ve) 
been  corrected  and  provide  a  copy  of 
the  notice  to  |he  appropriate  FNSRO; 
and 

(Hi)  if  the  new  institution  has 
corrected  the  serious  deficiency(ies), 
offer  it  the  opportunity  to  resubmit  its 
application.  If  the  new  institution 
resubmits  its  application,  the  State 
agency  must  complete  its  review  of  the 
application  within  30  days  after 
receiving  a  complete  and  correct 
application. 

(C)  Application  denial  and  proposed 
disqualification.  If  timely  corrective 
action  is  not  taken  to  fully  and 
permanently  correct  the  serious 
deficiency(ies),  the  State  agency  must 
notify  the  institution's  executive 
director  and  chairman  of  the  board  of 
directors,  and  the  responsible  principals 
and  responsible  individuals,  that  the 
institution's  application  has  been 
denied.  At  the  same  time  the  notice  is 
issued,  the  State  agency  must  also 
update  the  State  agency  list  and  provide 
a  copy  of  the  notice  to  the  appropriate 
FNSRO.  The  notice  must  also  specify: 

(1)  That  the  institution's  application 
has  been  denied  and  the  State  agency  is 
proposing  to  disqualify  the  institution 
and  the  responsible  principals  and 
responsible  individuals; 

(2)  The  basis  for  the  actions;  and 
(J)  The  procedures  for  seeking  an 

administrative  review  (in  accordance 
with  paragraph  (k)  of  this  section)  of  the 
application  denial  and  proposed 
disqualifications. 

(D)  Program  payments.  The  State 
agency  is  prohibited  from  paying  any 
claims  for  reimbursement  from  a  new 
institution  for  eligible  meals  served  or 
allowable  administrative  expenses 
incurred  until  the  State  agency  has 
approved  its  application  and  ihe 
institution  and  State  agency  have  signed 
a  Program  agreement. 

(E)  Disqualification.  When  the  time 
for  requesting  an  administrative  review 
expires  or  when  the  administrative 
review  official  upholds  the  State 
agency's  denial  and  proposed 
disqualifications,  the  State  agency  must 
notify  the  institution's  executive 
director  and  chairman  of  the  board  of 
directors,  and  the  responsible  principals 
and  responsible  individuals  that  the 
institution  and  the  responsible  principal 
and  responsible  individuals  have  been 
disqualified.  At  the  same  time  the  notice 
is  issued,  the  State  agency  must  also 
update  the  State  agency  list  and  provide 
a  copy  of  the  notice  and  the  mailing 
address  and  date  of  birth  for  each 
responsible  principal  and  responsible 
individual  to  the  appropriate  FNSRO. 


(2)  Denial  of  a  renewing  institution's 
application. 

(i)  General.  If  a  renewing  institution's 
application  does  not  meet  all  of  the 
requirements  in  paragraph  (b)  of  this 
section  and  in  §§  226.15(b)  and 
226.16(b),  the  State  agency  must  deny 
the  application.  If,  in  reviewing  a 
renewing  institution's  application,  the 
State  agency  determines  that  the 
institution  has  committed  one  or  more 
serious  deficiency  listed  in  paragraph 
(c)(2)(ii)  of  this  section,  the  State  agency 
must  initiate  action  to  deny  the 
renewing  institution's  application  and 
initiate  action  to  disqualify  the 
renewing  institution  and  the  responsible 
principals  and  responsible  individuals. 

(ii)  List  of  serious  deficiencies  for 
renewing  institutions.  The  list  of  serious 
deficiencies  is  not  identical  for  each 
category  of  institution  (new,  renewing, 
participating)  because  the  type  of 
information  likely  to  be  available  to  the 
State  agency  is  different,  depending  on 
whether  the  State  agency  is  reviewing  a 
new  or  renewing  institution's 
application  or  is  conducting  a  review  of 
a  participating  institution.  Serious 
deficiencies  for  renewing  institutions 
are: 

(A)  Submission  of  false  information 
on  the  institution's  application, 
including  but  not  limited  to  a 
determination  that  the  institution  has 
concealed  a  conviction  for  any  activity 
that  occurred  during  the  past  seven 
years  and  that  indicates  a  lack  of 
business  integrity.  A  lack  of  business 
integrity  includes  fraud,  antitrust 
violations,  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of 
records,  making  folse  statements, 
receiving  stolen  property,  making  false 
claims,  obstruction  of  justice,  or  any 
other  activity  indicating  a  lack  of 
business  integrity  as  defined  by  the 
State  agency; 

(B)  Failure  to  operate  the  Program  in 
conformance  with  the  performance 
standards  set  forth  in  paragraph  (b)(18) 
of  this  section; 

(C)  Failure  to  comply  with  the  bid 
procedures  and  contract  requirements  of 
applicable  Federal  procurement 
regulations; 

(D)  Use  of  a  food  service  management 
company  that  is  in  violation  of  health 
codes; 

(E)  Failure  by  a  sponsoring 
organization  of  day  care  homes  to 
properly  classify  day  care  homes  as  tier 
I  or  tier  II  in  accordance  with 

§  226.15(f); 

(F)  Failure  by  a  sponsoring 
organization  to  properly  train  or 
monitor  sponsored  facilities  in 
accordance  with  §  226.16(d): 


Federal  Register / Vol.  67,  No.  124 /Thursday.  June  27.  2002 /Rules  and  Regulations  43481 


(G)  Failure  to  perform  any  of  the  other 
financial  and  administrative 
responsibilities  required  by  this  part; 

(H)  Failure  to  properly  implement  and 
administer  the  day  care  home 
termination  and  administrative  review 
provisions  set  forth  at  paragraph  (1)  of 
this  section  and  §  226.16(1);  or 

(I)  any  other  action  affecting  the 
institution's  ability  to  administer  the 
Program  in  accordance  with  Program 
requirements. 

liii)  Serious  deficiency  notification 
procedures  for  renewing  institutions.  If 
the  State  agency  determines  that  a 
renewing  institution  has  committed  one 
or  more  serious  deficiency  listed  in 
paragraph  (c)(2)(ii)  of  this  section,  the 
State  agency  must  use  the  following 
procedures  to  provide  the  institution 
and  the  responsible  principals  and 
responsible  individuals  notice  of  the 
serious  deficiency(ies}  and  an 
opportunity  to  take  corrective  action. 

(A)  Notice  of  serious  deficiency.  The 
State  agency  must  notify  the 
institution's  executive  director  and 
chairman  of  the  board  of  directors  that 
the  institution  has  been  determined  to 
be  seriously  deficient.  The  notice  must 
identify  the  responsible  principals  and 
responsible  individuals  and  must  be 
sent  to  those  persons  as  well.  The  State 
agency  may  specify  in  the  notice 
different  corrective  action,  and  time 
periods  for  completing  the  corrective 
action,  for  the  institution  and  the 
responsible  principals  and  responsible 
incUviduals.  At  the  same  time  the  notice 
is  issued,  the  State  agency  must  add  the 
institution  to  the  State  agency  list,  along 
with  the  basis  for  the  serious  deficiency 
determination,  and  provide  a  copy  of 
the  notice  to  the  appropriate  FNSRO. 
The  notice  must  also  specify: 

(1)  The  serious  deficiency (ies); 

(2)  The  actions  to  be  taken  to  correct 
the  serious  deficiency(ies); 

(3)  "The  time  allotted  to  correct  the 
serious  deficiency(ies)  in  accordance 
with  paragraph  (c)(4)  of  this  section; 

(4)  That  the  serious  deficiency 
determination  is  not  subject  to 
administrative  review. 

(5)  That  failure  to  fully  and 
permanently  correct  the  serious 
deficiency(ies)  within  the  allotted  time 
will  result  in  ihe  State  agency's  denial 
of  the  institution's  application,  the 
proposed  termination  of  the  institution's 
agreement  (if  the  State  agency  has 
temporarily  extended  th6  agreement 
pursuant  to  paragraph  (c)(2)(iii)(D)  of 
this  section)  and  the  proposed 
disqualification  of  the  institution  and 
the  responsible  principals  and 
responsible  individuals;  and 

(6)  TTiat  the  institution's  voluntary 
termination  of  its  agreement  with  the 


State  agency  after  having  been  notified 
that  it  is  se^usly  deficient  will  still 
result  in  the  instituion's  formal 
termination  by  the  State  agency  and 
placement  of  the  institution  and  its 
responsible  principals  and  responsible 
individuals  on  the  National  disqualified 
list. 
(B)  Successful  corrective  action. 

(1)  If  corrective  action  has  been  taken 
to  fully  and  permanently  correct  the 
serious  deficiency(ies)  within  the 
allotted  time  and  to  the  State  agency's 
satisfaction,  the  State  agency  must: 

(i)  Notify  the  institution's  executive 
director  and  chairman  of  the  board  of 
directors,  and  the  responsible  principals 
and  responsible  individuals,  that  the 
State  agency  has  rescinded  its  serious 
deficiency  determination;  and 

[ii]  Offer  the  renewing  institution  the 
opportunity  to  resubmit  its  application. 
If  the  renewing  institution  resubmits  its 
application,  the  State  agency  must 
complete  its  review  of  the  application 
within  30  days  after  receiving  a 
complete  and  correct  application. 

(2)  If  corrective  action  is  complete  for 
the  institution  but  not  for  all  of  the 
responsible  principals  and  responsible 
individuals  (or  vice  versa),  the  State 
agency  must: 

(j)  continue  with  the  actions  (as  set 
forth  in  paragraph  (c)(2)(iii)(C)  of  this 
section)  against  the  remaining  parties; 

(ji)  at  the  same  time  the  notice  is 
issued,  the  State  agency  must  also 
update  the  State  agency  list  to  indicate 
that  the  serious  deficiency(ies)  has(vB) 
been  corrected  and  provide  a  copy  of 
the  notice  to  the  appropriate  FNSRO; 

and 

[Hi)  if  the  renewing  institution  has 
corrected  the  serious  deficiency(ies), 
offer  it  the  opportunity  to  resubmit  its 
application.  If  the  renewing  institution 
resubmits  its  application,  the  State 
agency  must  complete  its  review  of  the 
application  within  30  days  after 
receiving  a  complete  and  correct 
application. 

(C)  Application  denial  and  proposed 
disqualification.  If  timely  corrective 
action  is  not  taken  to  fully  and 
permanently  correct  the  serious 
deficiency(ies),  the  State  agency  must 
notify  the  institution's  executive 
director  and  chairman  of  the  board  of 
directors,  and  the  responsible  principals 
and  responsible  individuals,  that  the 
institution's  application  has  been 
denied.  At  the  same  time  the  notice  is 
issued,  the  State  agency  must  update  the 
State  agency  list  and  provide  a  copy  of 
the  notice  to  the  appropriate  FNSRO. 
The  notice  must  also  specify: 

[1)  That  the  institution's  application 
has  been  denied  and  the  State  agency  is 
proposing  to  terminate  the  institution's 


temporarily-extended  agreement  and  to 
disqualify  the  institution  and  the 
responsible  principals  and  responsible 
individuals; 

(2)  The  basis  for  the  actions; 

[3)  That,  if  the  institution  voluntarily 
terminates  its  agreement  after  receiving 
the  notice  of  the  proposed  termination, 
the  institution  and  the  responsible 
principals  and  responsible  individuals 
will  be  disqualified; 

[4)  The  procedures  for  seeking  an 
administrative  review  (in  accordance 
with  paragraph  (k)  of  this  section)  of  the 
application  denial  and  proposed 
disqualifications;  and 

(5)  That  the  institution  may  continue 
to  participate  in  the  Program  and 
receive  Program  reimbursement  for 
eligible  meals  served  and  allowable 
administrative  costs  incurred  until  its 
administrative  review  is  completed. 

(D)  Program  payments  and  extended 
agreement.  If  the  renewing  institution's 
agreement  expires  before  the  end  of  the 
time  allotted  for  corrective  action,  and/ 
or  the  conclusion  of  any  administrative 
review  requested  by  the  renewing 
institution: 

(1)  The  State  agency  must  temporarily 
extend  its  current  agreement  with  the 
renewing  institution  and  continue  to 
pay  any  valid  unpaid  claims  for 
reimbursement  for  eligible  meals  served 
and  allowable  administrative  expenses 
incurred;  and 

(2)  The  actions  set  forth  in  paragraph 
(c){,2)(in)(D)(l)  of  this  section  must  be 
taken  either  imtil  the  serious 
deficiency(ies)  is  corrected  or  until  the 
institution's  agreement  is  terminated, 
including  the  period  of  any 
administrative  review; 

(E)  Agreement  termination  and 
disqualification.  When  the  time  for 
requesting  an  administrative  review 
expires  or  when  the  administrative 
review  official  upholds  the  State 
agency's  denial  of  the  institution's 
application,  the  proposed  termination, 
and  the  proposed  disqualifications,  the 
State  agency  must: 

(1)  Notify  the  institution's  executive 
director  and  chairman  of  the  board  of 
directors,  and  the  responsible  principals 
and  responsible  individuals,  that  the 
temporarily-extended  agreement  has 
been  terminated  and  that  the  institution 
and  the  responsible  principals  and 
responsible  individuals  have  been 
disqualified; 

(2)  Update  the  State  agency  list  at  the 
time  such  notice  is  issued;  and 

(3)  Provide  a  copy  of  the  notice  and 
the  mailing  address  and  date  of  birth  for 
each  responsible  principal  and 
responsible  individual  to  the 
appropriate  FNSRO. 
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(3)  Termination  of  a  participating 
institution's  agreement,  (i)  General.  If 
the  State  agency  holds  an  agreement 
with  an  institution  operating  in  more 
than  one  State  that  has  been  disqualified 
from  the  Program  by  another  State 
agency  and  placed  on  the  National 
disqualified  list,  the  State  agency  must 
terminate  the  institution's  agreement 
effective  no  later  than  45  days  of  the 
date  of  the  institution's  disqualification 
by  the  other  State  agency.  At  the  same 
time  the  notice  of  termination  is  issued, 
the  State  agency  must  add  the 
institution  to  the  State  agency  list  and 
indicate  that  the  institution's  agreement 
has  been  terminated  and  provide  a  copy 
of  the  notice  to  the  appropriate  FNSRO. 
If  the  State  agency  determines  that  a 
participating  institution  has  committed 
one  or  more  serious  deficiency  listed  in 
paragraph  (c)(3)(ii)  of  this  section,  the 
State  agency  must  initiate  action  to 
terminate  the  agreement  of  a 
participating  institution  and  initiate 
action  to  disqualify  the  institution  and 
any  responsible  principals  and 
responsible  individuals. 

(li)  List  of  serious  deficiencies  for 
participating  institutions.  The  list  of 
serious  deficiencies  is  not  identical  for 
each  category  of  institution  (new, 
renewing,  participating)  because  the 
type  of  information  likely  to  be  available 
to  the  State  agency  is  different, 
depending  on  whether  the  State  agency 
is  reviewing  a  new  or  renewing 
institution's  application  or  is 
conducting  a  review  of  a  participating 
institution.  Serious  deficiencies  for 
participating  institutions  are: 

(A)  Submission  of  fialse  information 
on  the  institution's  application, 
including  but  not  limited  to  a 
determination  that  the  institution  has 
concealed  a  conviction  for  any  activity 
that  occurred  during  the  past  seven 
years  and  that  indicates  a  lack  of 
business  integrity.  A  lack  of  business 
integrity  includes  frBud,  antitrust 
violations,  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of 
records,  making  false  statements, 
receiving  stolen  property,  making  false 
claims,  obstruction  of  justice,  or  any 
other  activity  indicating  a  lack  of 
business  integrity  as  defined  by  the 
State  agency: 

(B)  Permitting  an  individual  who  is 
on  the  National  disqualified  list  to  serve 
in  a  principal  capacity  with  the 
institution  or.  if  a  sponsoring 
organization,  permitting  such  an 
individual  to  serve  as  a  principal  in  a 
sponsored  center  or  as  a  day  care  home; 

(C)  Failure  to  operate  the  Program  in 
conformance  with  the  performance 
standards  set  forth  in  paragraph  (b)(18) 
of  this  section; 


(D)  Failure  to  comply  with  the  bid 
procedures  and  contract  requirements  of 
applicable  Federal  prociuement 
regxilations; 

(E)  Failure  to  return  to  the  State 
agency  any  advance  payments  that 
exceeded  the  amount  earned  for  serving 
eligible  meals,  or  failure  to  retiun 
disallowed  start-up  or  expansion 
payments; 

(F)  Failiue  to  maintain  adequate 
records; 

(G)  Failure  to  adjust  meal  orders  to 
conform  to  variations  in  the  number  of 
participants; 

(H)  Claiming  reimbursement  for  meals 
not  served  to  participants; 

(I)  Claiming  reimbursement  for  a 
significant  number  of  meals  that  do  not 
meet  Program  requirements; 

0)  Use  of  a  food  service  management 
company  that  is  in  violation  of  health 
codes; 

(K)  Failure  of  a  sponsoring 
organization  to  disburse  payments  to  its 
facilities  in  accordance  with  the 
regulations  at  §  226.16(g)  and  (h)  or  in 
accordance  with  its  management  plan; 

(L)  Claiming  reimbursement  for  meals 
served  by  ar  proprietary  title  XX  child 
care  center  during  a  calendar  month  in 
which  less  than  25  percent  of  its 
enrolled  children,  or  25  percent  of  its 
licensed  capacity,  whichever  is  less, 
were  title  XX  beneficiaries; 

(M)  Claiming  reimbursement  for 
meals  served  by  a  proprietary  title  XIX 
or  title  XX  adult  day  care  center  during 
a  calendar  month  in  which  less  than  25 
percent  of  its  enrolled  adult  participants 
were  title  XIX  or  title  XX  beneficiaries; 

(N)  Failure  by  a  sponsoring 
organization  of  day  care  homes  to 
properly  classify  day  care  homes  as  tier 
I  or  tier  n  in  accordance  with 
§  226.15(f); 

(O)  Failure  by  a  sponsoring 
organization  to  properly  train  or 
monitor  sponsored  facilities  in 
accordance  with  §  226.16(d); 

(P)  Use  of  day  care  home  funds  by  a 
sponsoring  organization  to  pay  for  the 
sponsoring  organization's 
administrative  expenses; 

(Q)  Failure  to  perform  any  of  the  other 
fiiiancial  and  administrative 
responsibilities  required  by  this  part; 

(R)  Failure  to  properly  implement  and 
administer  the  day  care  home 
termination  and  administrative  review 
provisions  set  forth  at  paragraph  (1)  of 
this  section  and  §  226.16(1); 

(S)  The  fact  the  institution  or  any  of 
the  institution's  principals  have  been 
declared  ineligible  for  any  other 
publicly  funded  program  by  reason  of 
violating  that  program's  requirements. 
However,  this  prohibition  does  not 
apply  if  the  institution  or  the  principal 


has  been  fully  reinstated  in.  or  is  now 
eligible  to  participate  in,  that  program, 
including  die  payment  of  any  debts 
owed; 

(T)  Conviction  of  the  institution  or 
any  of  its  principals  for  any  activity  that 
occurred  during  the  past  seven  years 
and  that  indicates  a  lack  of  business 
integrity.  A  lack  of  business  integrity 
includes  fraud,  antitrust  violations, 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  folse  statements,  receiving 
stolen  property,  making  false  claims, 
obstruction  of  justice,  or  any  other 
activity  indicating  a  lack  of  business 
integrity  as  defined  by  the  State  agency; 
or 

(U)  Any  other  action  affecting  the 
institution's  ability  to  administer  the 
Program  in  accordance  with  Program 
requirements. 

(iii)  Serious  deficiency  notification 
procedures  for  participating  institutions. 
If  the  State  agency  determines  that  a 
participating  institution  has  committed 
one  or  more  serious  deficiency  listed  in 
paragraph  (c)(3)(ii)  of  this  section,  the 
State  agency  must  use  the  following 
procedures  to  provide  the  institution 
and  the  responsible  principals  and 
responsible  individuals  notice  of  the 
serious  deficiency(ie8)  and  an 
opportunity  to  take  corrective  action. 
However,  if  the  serious  deficiency(ies) 
constitutes  an  imminent  threat  to  the 
health  or  safety  of  participants,  or  the 
institution  has  engaged  in  activities  that 
threaten  the  public  health  or  safety,  the 
State  agency  must  follow  the  procedures 
in  paragraph  (c)(5)(i)  of  this  section 
instead  of  the  procedures  below. 
Further,  if  the  serious  deficiency  is  the 
submission  of  a  false  or  fraudulent 
claim,  in  addition  to  the  procedures 
below,  the  State  agency  may  suspend 
the  institution's  participation  in 
accordance  with  paragraph  (c)(5)(ii)  of 
this  section. 

(A)  Notice  of  serious  deficiency.  The 
State  agency  must  notify  die 
institution's  executive  director  and 
chairman  of  the  board  of  directors  that 
the  institution  has  been  determined 
seriously  deficient.  The  notice  must 
identify  the  responsible  principals  and 
responsible  individuals  and  must  be 
sent  to  those  persons  as  well.  The  State 
agency  may  specify  in  the  notice 
different  corrective  action  and  time 
periods  for  completing  the  corrective 
action  for  the  institution  and  the 
responsible  principals  and  responsible    ' 
individuals.  At  the  same  time  the  notice 
is  issued,  the  State  agency  must  add  the 
institution  to  the  State  agency  list,  along 
with  the  basis  for  the  serious  deficiency 
determination,  and  provide  a  copy  of 
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the  notice  to  the  appropriate  FNSRO. 
The  notice  must  also  specify: 

(J)  The  serious  defi<iiency(ies); 
-   (2)  The  actions  to  be  taken  to  correct 
the  serious  deficiency(ies); 

(3)  The  time  allotted  to  correct  the 
serious  deficiency(ies)  in  accordance 
with  paragraph  (c)(4)  of  this  section; 

(4)  That  the  serious  deficiency 
determination  is  not  subject  to 
administrative  review. 

(5)  That  failure  to  fully  and 
permanentiy  correct  the  serious 
deficiency(ies)  within  the  allotted  time 
will  result  in  the  State  agency's 
proposed  termination  of  the  institution's 
agreement  and  the  proposed 
disqualification  of  the  institution  and 
the  responsible  principals  and 
responsible  individuals;  and 

(6)  That  the  institution's  volimtary 
termination  of  its  agreement  with  the 
State  agency  after  having  been  notified 
that  it  is  seriously  deficient  will  still, 
result  in  the  instituion's  formal 
termination  by  the  State  agency  and 
placement  of  the  institution  and  its 
responsible  principals  and  responsible 
individuals  on  the  National  disqualified 
list. 

(B)  Successful  corrective  action. 

[1)  If  corrective  action  has  been  taken 
to  fully  and  permanently  correct  the 
serious  deficiency(ies)  within  the 
allotted  time  and  to  the  State  agency's 
satisfaction,  the  State  agency  must: 

(iO  Notify  the  institution's  executive 
director  and  chairman  of  the  board  of 
directors,  and  the  responsible  principals 
and  responsible  individuals,  that  the 
State  agency  has  rescinded  its  serious 
deficiency  determination;  and 

[it)  Offer  the  renewing  institution  the 
opportunity  to  resubmit  its  application. 
If  the  renewing  institution  resubmits  its 
application,  the  State  agency  must 
complete  its  review  of  the  application 
within  30  days  after  receiving  a 
complete  and  correct  application. 

(2)  If  corrective  action  is  complete  for 
the  institution  but  not  for  all  of  the 
responsible  principals  and  responsible 
individuals  (or  vice  versa),  the  State 
agency  must: 

[i]  Continue  with  the  actions  (as  set 

'  forUi  in  paragraph  (c)(3)(iii)(C)  of  this 

section)  against  the  remaining  parties; 

(ij)  At  the  same  time  the  notice  is 
issued,  the  State  agency  must  also 
update  the  State  agency  list  to  indicate 
that  the  serious  deficiency(ies)  has(ve) 
been  corrected  and  provide  a  copy  of 
the  notice  to  the  appropriate  FNSRO; 
and 

(iii)  If  the  renewing  institution  has 
corrected  the  serious  deficiency(ies), 
offer  it  the  opportunity  to  resubmit  its 
application.  If  the  renewing  institution 
resubmits  its  application,  the  State 


agency  must  complete  its  review  of  the 
application  within  30  days  after 
receiving  a  complete  and  correct 
application. 

CC)  Proposed  termination  and 
proposed  disqualification.  If  timely 
corrective  action  is  not  taken' to  fully 
and  permanently  correct  the  serious 
deficiency(ies),  the  State  agency  must 
notify  the  institution's  executive 
director  and  chairman  of  the  board  of 
directors,  and  the  responsible  principals 
and  responsible  individuals,  that  the 
State  agency  is  proposing  to  terminate 
the  institution's  agreement  and  to 
disqualify  the  institution  and  the 
responsible  principals  and  responsible 
individuals.  At  the  same  time  the  notice 
is  issued,  the  State  agency  must  also 
update  the  State  agency  list  and  provide 
a  copy  of  the  notice  to  the  appropriate 
FNSRO.  The  notice  must  also  specify: 

(1)  That  the  State  agency  is  proposing 
to  terminate  the  institution's  agreement 
and  to  disqualify  the  institution  and  the 
responsible  principals  and  responsible 
individuals; 

(2)  The  basis  for  the  actions; 

(3)  That,  if  the  institution  volimtarily 
terminates  its  agreement  after  receiving 
the  notice  of  proposed  termination,  the 
institution  and  the  responsible 
principals  and  responsible  individuals 
will  be  disqualified. 

(4)  The  procedures  for  seeking  an 
administrative  review  (in  accordance 
with  paragraph  (k)  of  this  section)  of  the 
application  denial  and  proposed 
disqualifications;  and 

(5)  That,  unless  participation  has  been 
suspended,  the  institution  may  continue 
to  participate  and  receive  Program 
reimbursement  for  eligible  meals  served 
and  allowable  administrative  costs 
incurred  until  its  administrative  review 
is  completed. 

(D)  Program  payments.  Unless 
participation  has  been  suspended,  the 
State  agency  must  continue  to  pay  any 
valid  unpaid  claims  for  reimbursement 
for  eligible  meals  served  and  allowable 
administrative  expenses  incurred  until 
the  serious  deficiency(ies)  is  corrected 
or  the  institution's  agreement  is 
terminated,  including  the  period  of  any 
administrative  review. 

(E)  Affvement  termination  and 
disqualification.  When  the  time  for 
requesting  an  administrative  review 
expires  or  when  the  administrative 
review  official  upholds  the  State 
agency's  proposed  termination  and 
disqualifications,  the  State  agency  must: 

(1)  Notify  the  institution's  executive 
director  and  chairman  of  the  board  of 
directors,  and  the  responsible  principals 
and  responsible  individuals,  that  the 
institution's  agreement  has  been 
terminated  and  that  the  institution  and 


the  responsible  principals  and 
responsible  individuals  have  been 
disqualified; 

(i)  Update  the  State  agency  list  at  the 
time  such  notice  is  issued:  and 

(3)  Provide  a  copy  of  the  notice  and 
the  mailing  address  and  date  of  birth  for 
each  responsible  principal  and 
responsible  individual  to  the 
appropriate  FNSRO. 

(4)  Corrective  action  timeframes. 
(i)  General.  Except  as  noted  in  this 

paragraph  (c)(4),  the  State  agency  is 
prohibited  from  allowing  more  than  90 
days  for  corrective  action  from  the  date 
the  institution  receives  the  serious 
deficiency  notice. 

(ii)  Unlawful  practices.  If  the  State 
agency  determines  that  the  institution 
has  engaged  in  unlawful  practices, 
submitted  false  or  fraudulent  claims  or 
other  information  to  the  State  agency,  or 
been  convicted  of  or  concealed  a 
criminal  background,  the  State  agency  is 
prohibited  from  allowing  more  than  30 
days  for  corrective  action. 

(iii)  Long-term  changes.  For  serious 
deficiencies  requiring  the  long-term 
revision  of  management  systems  or 
processes,  the  State  agency  may  permit 
more  than  90  days  to  complete  the 
corrective  action  as  long  as  a  corrective 
action  plan  is  submitted  to  and 
approved  by  the  State  agency  within  90 
days  (or  such  shorter  deadline  as  the 
State  agency  may  establish).  The 
corrective  action  must  include 
milestones  and  a  definite  completion 
date  that  the  State  agency  will  monitor. 
T^ie  determination  of  serious  deficiency 
will  remain  in  effect  until  the  State 
agency  determines  that  the  serious 
deficiency(ies)  has(ve)  been  fully  and 
permanently  corrected  within  the 
allotted  time. 

(5)  Suspension  of  an  institution's 
participation.  A  State  agency  is 
prohibited  bom  suspending  an 
institution's  participation  (including  all 
Program  payments)  except  for  the 
reasons  set  forth  in  this  paragraph  (c)(S). 

(i)  Public  health  or  safety. 

(A)  General.  If  State  or  local  health  or 
licensing  officials  have  cited  an 
institution  for  serious  health  or  safety 
violations,  the  State  agency  must 
immediately  suspend  the  institution's 
Program  participation,  initiate  action  to 
terminate  the  institution's  agreement, 
and  initiate  action  to  disqualify  the 
institution  and  the  responsible 
principals  and  responsible  individuals 
prior  to  any  formal  action  to  revoke  the 
institution's  licensure  or  approval.  If  the 
State  agency  determines  that  there  is  an 
imminent  threat  to  the  health  or  safety 
of  participants  at  an  institution,  or  that  , 
the  institution  has  engaged  in  activities 
that  threaten  the  public  health  or  safety. 
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the  State  agency  must  immediately 
notify  the  appropriate  State  or  local 
licensing  and  health  authorities  and 
take  action  that  is  consistent  with  the 
recommendations  and  requirements  of 
those  authorities.  An  imminent  threat  to 
the  health  or  safety  of  participants  and 
engaging  in  activities  that  threaten  the 
public  health  or  safety  constitute  serious 
deficiencies;  however,  the  State  agency 
must  use  the  procedures  in  this 
paragraph  (c)(5)(i)  (instead  of  the 
procedures  in  paragraph  (c)(3)  of  this 
section)  to  provide  the  institution  notice 
of  the  suspension  of  participation, 
serious  deficiency,  proposed 
termination  of  the  institution's 
agreement,  and  proposed 
disqualification  of  the  responsible 
principals  and  responsible  individuals. 

(B)  Notice  of  suspension,  serious 
deficiency,  proposed  termination,  and 
.  proposed  disqualification.  The  State 
agency  must  notify  the  institution's 
executive  director  and  chairman  of  the 
board  of  directors  that  the  institution's 
participation  (including  Program 
payments)  has  been  suspended,  that  the 
institution  has  been  determined  to  be 
seriously  deficient,  and  that  the  State 
agency  proposes  to  terminate  the 
institution's  agreement  and  to  disqualify 
the  institution  and  the  responsible 
principals  and  responsible  individuals. 
The  notice  must  also  identify  the 
responsible  principals  and  responsible 
individuals  and  must  be  sent  to  those 
persons  as  well.  At  the  same  time  this 
notice  is  sent,  the  State  agency  must  add 
the  institution  and  the  responsible 
principals  and  responsible  individuals 
to  the  State  agency  list,  along  with  the 
basis  for  the  serious  deficiency 
determination  and  provide  a  copy  of  the 
notice  to  the  appropriate  FNSRO.  The 
notice  must  also  specify: 

(1)  That  the  State  agency  is 
suspending  the  institution's 
participation  (including  Program 
payments),  proposing  to  terminate  the 
institution's  agreement,  and  proposing 
to  disqualify  the  institution  and  the 
responsible  principals  and  responsible 
individuals; 

(2)  The  serious  deficiency(ie8); 

(J)  That,  if  the  institution  voluntary 
terminates  its  agreement  with  the  State 
agency  after  having  been  notified  of  the 
proposed  termination,  the  institution 
and  the  responsible  principals  and 
responsible  individuals  will  be 
disqualified; 

(4)  That  the  serious  deficiency 
determination  is  not  subject  to 
administrative  review; 

(5)  The  procedures  for  seeking  an 
administrative  review  (consistent  with 
paragraph  (k)  of  this  section]  of  the 


suspension,  proposed  termination,  and 
proposed  disqualifications;  and 

(6)  That,  if  tile  administrative  review 
official  overturns  the  suspension,  the 
institution  may  claim  reimbursement  for 
eligible  meals  served  and  allowable 
administrative  costs  incurred  during  the 
suspension  period. 

(C)  Agreement  termination  and 
disqualification.  When  the  time  for 
requesting  an  administrative  review 
expires  or  when  the  administrative 
review  official  upholds  the  State 
agency's  proposed  termination  and 
disqualifications,  the  State  agency  must: 

(1)  Notify  the  institution's  executive 
director  and  chairman  of  the  board  of 
directors,  and  the  responsible  principals 
and  responsible  individuals,  that  the 
institution's  agreement  has  been 
terminated  and  that  the  institution  and 
the  responsible  principals  and 
responsible  individuals  have  been 
disqualified; 

(2)  update  the  State  agency  list  at  the 
time  such  notice  is  issued;  and 

(J)  provide  a  copy  of  the  notice  and 
the  mailing  address  and  date  of  birth  for 
each  responsible  principal  and 
responsible  individual  to  the 
appropriate  FNSRO. 

(D)  Program  payments.  The  State 
agency  is  prohibited  from  paying  any 
claims  for  reimbursement  from  a 
suspended  institution.  However,  if  the 
suspended  institution  prevails  in  the 
administrative  review  of  the  proposed 
termination,  the  State  agency  must  pay 
any  claims  for  reimbursement  for 
eligible  meals  served  and  allowable 
administrative  costs  incurred  during  the 
suspension  period. 

(ii)  False  or  fraudulent  claims. 

(A)  General.  If  the  State  agency    * 
determines  that  an  institution  has 
knowingly  submitted  a  false  or 
fraudulent  claim,  the  State  agency  may 
initiate  action  to  suspend  the 
institution's  participation  and  must 
initiate  action  to  terminate  the 
institution's  agreement  and  initiate 
action  to  disqualify  the  institution  and 
the  responsible  principals  and 
responsible  individuals  (in  accordance 
with  paragraph  (c)(3)  of  this  section). 
The  submission  of  a  false  or  fiaudulent 
claim  constitutes  a  serious  deficiency  as 
set  forth  in  paragraph  (c)(3)(ii)  of  this 
section,  which  lists  serious  deficiencies 
for  participating  institutions.  If  the  State 
agency  wishes  to  suspend  the 
institution's  participation,  it  must  use 
the  following  procedures  to  issue  the 
notice  of  proposed  suspension  of 
participation  at  the  same  time  it  issues 
the  serious  deficiency  notice,  which 
must  include  the  information  desmbed 
in  paragraph  (c)(3}(iii)(A)  of  this  section. 


(B)  Proposed  suspension  of 
participation.  If  the  State  agency 
decides  to  propose  to  suspend  an 
institution's  participation  due  to  the 
institution's  submission  of  a  false  or 
fi^udulent  claim,  it  must  notify  the 
institution's  executive  director  and 
chairman  of  the  board  of  directors  that 
the  State  agency  intends  to  suspend  the 
institution's  participation  (including  all 
Program  payments)  unless  the 
institution  requests  a  review  of  the 
proposed  suspension.  At  the  same  time 
the  notice  is  issued,  the  State  agency 
must  also  update  the  State  agency  list 
and  provide  a  copy  of  the  notice  to  the 
appropriate  FNSRO.  The  notice  must 
identify  the  responsible  principals  and 
responsible  individuals  and  must  be 
sent  to  those  persons  as  well.  The  notice 
must  also  specify: 

(2)  That  tne  State  agency  is  proposing 
to  suspend  the  institution's 
participation; 

(2)  Inat  the  proposed  suspension  is 
based  on  the  institution's  submission  of 
a  false  or  fraudulent  claim,  as  described 
in  the  serious  deficiency  notice; 

(3)  The  effective  date  of  the 
suspension  (which  may  be  no  earlier 
than  10  days  after  the  institution 
receives  the  suspension  notice); 

(4)  The  name,  address  and  telephone 
number  of  the  suspension  review 
official  who  will  conduct  the 
suspension  review;  and 

(5)  That  if  the  institution  wishes  to 
have  a  suspension  review,  it  must 
request  a  review  and  submit  to  the 
suspension  review  official  written 
documentation  opposing  the  proposed 
suspension  within  10  days  of  the 
institution's  receipt  of  the  notice. 

(C)  Suspension  review.  If  the 
institution  requests  a  review  of  the  State 
agency's  proposed  suspension  of 
participation,  the  suspension  review 
must  be  heard  by  a  suspension  review 
official  who  must: 

(1)  Be  an  independent  and  impartial 
person  other  than,  and  not  accountable 
to,  any  person  involved  in  the  decision 
to  initiate  suspension  proceedings; 

(2)  Immediately  notify  the  State 
agency  that  the  institution  has  contested 
the  proposed  suspension  and  must 
obtain  fit)m  the  State  agency  its  notice 
of  proposed  suspension  of  participation, 
along  with  all  supporting 
documentation;  and 

(3)  Render  a  decision  on  suspension 
of  participation  within  10  days  of  the 
deadline  for  receiving  the  institution's 
documentation  opposing  the  proposed 
suspension. 

(D)  Suspension  review  decision.  If  the 
suspension  review  official  determines 
that  the  State  agency's  proposed 
suspension  is  not  appropriate,  the  State 
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agency  is  prohibited  from  suspending 
participation.  If  the  suspension  review 
official  determines,  based  on  a 
preponderance  of  the  evidence,  that  the 
State  agency's  action  was  appropriate, 
the  State  agency  must  suspend  tiie 
institution's  pariicipation  (including  all 
Program  payments),  effective  on  the 
date  of  the  suspension  review  decision. 
The  State  agency  must  notify  the 
institution's  executive  director  and 
chairman  of  the  board  of  directors,  and 
the  responsible  principals  and 
responsible  individuals,  that  the 
institution's  participation  has  been 
suspended.  At  the  same  time  the  notice 
is  issued,  the  State  agency  must  also 
update  the  State  agency  list  and  provide 
a  copy  of  the  notice  to  the  appropriate 
FNSRO.  The  notice  must  also  specify: 

(1)  That  the  State  agency  is 
suspending  the  institution's 
participation  (including  Program 
payments); 

(2)  The  effective  date  of  the 
suspension  (the  date  of  the  suspension 
review  decision); 

(3)  The  procedures  for  seeking  an 
administrative  review  (in  accordance 
with  paragraph  (k)  of  this  section)  of  the 
suspension;  and 

(4)  That  if  the  administrative  review 
official  overturns  the  suspension,  the 
institution  may  claim  reimbursement  for 
eligible  meals  served  and  allowable 
administrative  costs  incurred  during  the 
suspension  period. 

(E)  Program  payments.  A  State  agency 
is  prohibited  from  paying  any  claims  for 
reimbursement  submitted  by  a 
suspended  institution.  However,  if  the 
institution  suspended  for  the 
submission  of  false  or  fraudulent  claims 
is  a  sponsoring  organization,  the  State 
agency  must  ensure  that  sponsored 
facilities  continue  to  receive 
reimbursement  for  eligible  meals  served 
during  the  suspension  period.  If  the 
suspended  institution  prevails  in  the 
administrative  review  of  the  proposed 
termination,  the -State  agency  must  pay 
any  valid  impaid  claims  for 
reimbursement  for  eligible  meals  served 
and  allowable  administrative  costs 
incurred  during  the  suspension  period. 

(F)  Maximum  time  for  suspension. 
Under  no  circumstances  may  the 
suspension  of  participation  remain  in 
effect  for  more  than  120  days  following 
the  suspension  review  decision. 

(6)  FNS  determination  of  serious 
deficiency,  (i)  General.  FNS  may 
determine  independently  that  a 
participating  institution  has  committed 
one  or  more  serious  deficiency  listed  in 
paragraph  (c)(3)(ii)  of  this  section, 
which  lists  serious  deficiencies  for 
participating  institutions. 


(ii)  Serious  deficiency  notification 
procedures.  If  FNS  determines  that  an 
institution  has  committed  one  or  more 
serious  deficiency  listed  in  paragraph 
(c)(3)(ii)  of  this  section  (the  list  of 
serious  deficiencies  for  participating 
institutions),  FNS  will  use  the  following 
procedures  to  provide  the  institution 
and  the  responsible  principals  and 
responsible  individuals  with  notice  of 
the  serious  deficiency(ies)  and  an 
opportunity  to  take  corrective  action. 

(A)  Notice  of  serious  deficiency.  FNS 
will  notify  the  institution's  executive 
director  and  chairman  of  the  board  of 
directors  that  the  institution  has  been 
found  to  be  seriously  deficient.  The 
notice  will  identify  the  responsible 
principals  and  responsible  individuals 
and  will  be  sent  to  them  as  well.  FNS 
may  specify  in  the  notice  different 
corrective  action  and  time  periods  for 
completing  the  corrective  action,  for  the 
institution  and  the  responsible 
principals  and  responsible  individuals. 
The  notice  will  also  specify: 

(1)  The  serious  deficiency(ies); 
[2]  The  actions  to  be  taken  to  correct 
the  serious  deficiency(ies); 

(3)  The  time  allotted  to  correct  the 
serious  deficiency(ies)  in  accordance 
with  paragraph  (c)(4)  of  this  section; 

(4)  That  failure  to  fully  and 
permanently  correct  the  serious 
deficiency(ies)  within  the  allotted  time, 
or  the  institution's  voluntary 
termination  of  its  agreement(s)  with  any 
State  agency  after  having  been  notified 
that  it  is  seriously  deficient,  will  result 
in  the  proposed  disqualification  of  the 
institution  and  the  responsible 
principals  and  responsible  individuals 
and  the  termination  of  its  agreement(s) 
with  all  State  agencies;  and 

(5)  That  the  serious  deficiency 
determination  is  not  subj^ect  to 
administrative  review. 

(B)  Suspension  of  participation.  If 
FNS  determines  that  there  is  an 
imminent  threat  to  the  health  or  safety 
of  participants  at  an  institution,  or  that 
the  institution  has  engaged  in  activities 
that  threaten  the  public  health  or  safety, 
any  State  agency  that  holds  an 
agreement  with  the  institution  must 
suspend  the  participation  of  the 
institution.  If  FNS  determines  that  the 
institution  has  submitted  a  false  or 
fraudulent  claim,  it  may  require  any 
State  agency  that  holds  an  agreement 
with  the  institution  to  initiate  action  to 
suspend  the  institution's  participation 
for  false  or  fraudulent  claims  in 
accordance  with  paragraph  (c)(5)(ii]  of 
this  section  (which  deals  with  an 
institution's  suspension  by  a  State 
agency  for  submission  of  false  or 
fraudulent  claims).  In  both  cases,  FNS 
will  provide  the  State  agency  the 


information  necessary  to  support  these 
actions  and.  in  the  case  of  a  false  and 
fraudulent  claim,  will  provide  an 
individual  to  serve  as  the  suspension 
review  official  if  requested  by  the  State 
agency. 

(C)  Successful  corrective  action. 

ll)  If  corrective  action  has  been  taken 
to  fully  and  permanently  correct  the 
serious  deficiency (ies)  within  the 
allotted  time  and  to  FNS's  satisfaction. 
FNS  will  notify  the  institution's 
executive  director  and  chairman  of  the 
board  of  directors,  and  the  responsible 
principals  and  responsible  individuals, 
that  it  has  rescinded  its  serious 
deficiency  determination;  and 

(2)  If  corrective  action  is  complete  for 
the  institution  but  not  for  all  of  the 
responsible  principals  and  responsible 
individuals  (or  vice  versa),  FNS  will 
continue  with  the  actions  (as  set  forth  in 
paragraph  (c)(6)(ii)(D)  of  this  section) 
against  the  remaining  parties. 

(D)  Proposed  disqualification.  If 
timely  corrective  action  is  not  taken  to 
fully  and  permanently  correct  the 
serious  deficiency(ies),  FNS  will  notify 
the  institution's  executive  director  and 
chairman  of  the  board  of  directors,  and 
the  responsible  principals  and 
responsible  individuals,  that  FNS  is 
proposing  to  disqualify  them.  The 
notice  will  also  specify: 

(1)  That  FNS  is  proposing  to 
disqualify  the  institution  and  the 
responsible  principals  and  responsible 
individuals; 

[2]  The  basis  for  the  actions; 

(5)  "That,  if  the  institution  seeks  to 
voluntarily  terminate  its  agreement  after 
receiving  the  notice  of  proposed 
disqualification,  the  institution  and  the 
responsible  principals  and  responsible 
incfividuals  will  be  disqualified; 

(4)  The  procedures  for  seeking  an 
administrative  review  (in  accordance 
with  paragraph  (k)  of  this  section)  of  the 
proposed  disqualifications; 

(5)  That  unless  participation  has  been 
suspended,  the  institution  may  continue 
to  participate  and  receive  Program 
reimbursement  for  eligible  meals  served 
and  allowable  administrative  costs 
incurred  until  its  administrative  review 
is  completed;  and 

(6)  Inat  if  the  institution  does  not 
prevail  in  the  administrative  review, 
any  State  agency  holding  an  agreement 
with  the  institution  will  be  required  to 
terminate  that  agreement  and  the 
institution  is  prohibited  from  seeking  an 
administrative  review  of  the  termination 
of  the  agreement  by  the  State 
agency(ies). 

(E)  Disqualification.  When  the  time 
for  requesting  an  administrative  review 
expires  or  when  the  administrative 
review  official  upholds  FNS's  proposed 
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disqualifications,  FNS  will  notify  the 
institution's  executive  director  and 
chairman  of  the  board  of  directors,  and 
the  responsible  principals  and 
responsible  individuals,  that  the 
institution  and  the  responsible  principal 
or  responsible  individual  have  been 
disqualified. 

(F)  Program  payments.  If  the  State 
agency  holds  an  agreement  with  an 
institution  that  FNS  has  determined  to 
be  seriously  deficient,  the  State  agency 
must  continue  to  pay  any  valid  unpaid 
claims  for  reimbursement  for  eligible 
meals  served  and  allowable 
administrative  expenses  incurred  imtil 
the  serious  deficiencyCies)  is  corrected 
or  the  State  agency  terminates  the 
institution's  agreement,  including  the 
period  of  any  administrative  review, 
unless  participation  has  been 
suspended. 

(G)  Required  State  agency  action,  it) 
Disqualified  institutions.  If  the  State 
agency  holds  an  agreement  with  an 
institution  that  FNS  determines  to  be 
seriously  deficient  and  subsequently 
disqualifies,  the  State  agency  must 
terminate  the  institution's  agreement 
effective  no  later  than  45  days  after  the 
date  of  the  institution.'s  disqualification 
by  FNS.  As  noted  in  paragraph  (k)(3)(iv) 
of  this  section,  the  termination  is  not 
subject  to  administrative  review.  At  the 
same  time  the  notice  of  termination  is 
issued,  the  State  agency  must  add  the 
institution  to  the  State  agency  list  and 
provide  a  copy  of  the  notice  to  the 
appropriate  FNSRO. 

U)  Disqualified  principals.  If  the  State 
agency  holds  an  agreement  with  an 
institution  whose  principal  FNS 
determines  to  be  seriously  deficient  and 
subsequently  disqualifies,  the  State 
agency  must  determine  the  institution  to 
be  seriously  deficient  and  initiate  action 
to  terminate  and  disqualify  the 
institution  in  accordance  with  the 
procedures  in  paragraph  (c)(3)  of  this 
section.  The  State  agency  must  initiate 
these  actions  no  later  than  45  days  after 
the  date  of  the  principal's 
disqualification  by  FNS. 

(7)  National  disqualified  list. 

(i)  Maintenance  and  availability  of 
list.  FNS  will  maintain  the  National 
disqualified  list  and  make  it  available  to 
all  State  agencies  and  all  sponsoring 
organizations. 

(ii)  Effect  on  institutions.  No 
organization  on  the  National 
disqualified  list  may  participate  in  the 
Program  as  an  institution.  As  noted  in 
paragraph  (b](12)  of  this  section,  the 
State  agency  must  deny  the  application 
of  a  new  or  renewing  institution  if  the 
institution  is  on  the  National 
disqualified  list.  In  addition,  as  noted  in 
paragraphs  (c)(3)(i)  and  (c)(6){ii)(G)(I)  of 


this  section,  the  State  agency  must 
terminate  the  agreement  of  any 
participating  institution  that  is 
disqualified  by  another  State  agency  or 
by  FNS. 

(iii)  Effect  on  sponsored  centers.  No 
organization  on  the  National 
disqualified  list  may  participate  in  the 
Program  as  a  sponsored  center.  As  noted 
in  §  226.16(b)  and  paragraph  (b)(12)  of 
this  section,  a  sponsoring  organization 
is  prohibited  fit}m  submitting  an 
application  on  behalf  of  a  sponsored 
facility  (and  a  State  agency  is  prohibited 
from  approving  such  an  application)  if 
.the  facility  is  on  the  National 
disqualified  list. 

(iv)  Effect  on  individuals.  No 
individual  on  the  National  disqualified 
list  may  serve  as  a  principal  in  any 
institution  or  facility  or  as  a  day  care 
home  orovider. 

(A)  Principal  for  an  institution  or  a 
sponsored  facility.  As  noted  in 
paragraph  (b)(12)  of  this  section,  the 
State  agency  must  deny  the  application 
of  a  new  or  renewing  institution  if  any 
of  the  institution's  principals  is  on  the 
National  disqualified  list.  As  noted  in 
paragraphs  (c)(3)(ii)(B)  and 
(c)(6)(ii)(G)(2)  of  this  section,  the  State 
agency  must  declare  an  institution 
seriously  deficient  and  initiate  action  to 
terminate  the  institution's  agreement 
and  disqualify  the  institution  if  the 
institution  permits  an  individual  who  is 
on  the  National  disqualified  list  to  serve 
in  a  principal  capacity  for  the 
institution  or  one  of  its  facilities. 

(B)  Principal  for  a  sponsored  facility. 
As  noted  in  §  226.16(b)  and  paragraph 
(b)(12)  of  this  section,  a  sponsoring 
organization  is  prohibited  from 
submitting  an  application  on  behalf  of  a 
sponsored  facility  (or  a  State  agency 
from  approving  such  an  application)  if 
any  of  the  facility's  principals  are  on  the 
National  disqualified  list. 

(C)  Serving  as  a  day  care  home.  As 
noted  in  §  226.16(b)  and  paragraph 
(b)(12)  of  this  section,  a  sponsoring 
organization  is  prohibited  from 
submitting  an  application  on  behalf  of  a 
sponsored  facility  (and  a  State  agency  is 
prohibited  frtim  approving  such  an 
application)  if  the  facility  is  on  the 
National  disqualified  list. 

(v)  Removal  of  institutions,  principals, 
and  individuals  from  the  list.  Once 
included  on  the  National  disqualified 
list,  an  institution  and  responsible 
principals  and  responsible  individuals 
remain  on  the  list  until  such  time  as 
FNS,  in  consultation  with  the 
appropriate  State  agency,  determines 
that  the  serious  deficiency(ies)  that  led 
to  their  placement  on  the  list  has(ve) 
been  corrected,  or  imtil  seven  years 
have  elapsed  since  they  were 


disqualified  fitim  participation. 
However,  if  the  institution,  principal  or 
individual  has  failed  to  repay  debts 
owed  under  the  Program,  they  will 
remain  on  the  list  until  the  debt  has 
been  repaid. 

(vi)  Removal  of  day  care  homes  from 
the  list.  Once  included  on  the  National 
disqualified  list,  a  day  care  home  will 
remain  on  the  list  until  such  time  as  the 
State  agency  determines  that  the  serious 
deficiency(ies)  that  led  to  its  placement 
on  the  list  has(ve)  been  corrected,  or 
imtil  seven  years  have  elapsed  since  its 
agreement  was  terminated  for  cause. 
However,  if  the  day  care  home  has 
failed  to  repay  debts  owed  under  the 
Program,  it  will  remain  on  the  list  until 
the  debt  has  been  repaid. 

(8)  State  agency  list,  (i)  Maintenance 
of  the  State  agency  list.  The  State  agency 
must  maintain  a  State  agency  list  (in  the 
form  of  an  actual  paper  or  electronic  list 
or  retrievable  paper  records).  The  list 
must  be  made  available  to  FNS  upon 
request,  and  must  include  the  following 
information: 

(A)  Institutions  determined  to  be 
seriously  deficient  by  the  State  agency, 
including  the  names  and  mailing 
addresses  of  the  institutions  and  the 
status  of  the  institutions  as  they  move 
through  the  possible  subsequent  stages 
of  corrective  action,  proposed 
termination,  suspension,  agreement 
termination,  and/or  disqiialification,  as 
applicable; 

(B)  Responsible  principals  and 
individuals  who  have  been  disqualified 
from  participation  by  the  State  agency, 
including  their  names,  mailing 
addresses,  and  dates  of  birth;  and 

(C)  Day  care  home  providers  whose 
agreements  have  been  terminated  for 
cause  by  a  sponsoring  organization  in 
the  State,  including  their  names, 
mailing  addresses,  and  dates  of  birth. 

(ii)  Referral  of  disqualified  day  care 
homes  to  FNS.  Within  10  days  of 
receiving  a  notice  of  termination  and 
disqualification  from  a  sponsoring 
organization,  the  State  agency  must 
provide  the  appropriate  FNSRO  the 
name,  mailing  address,  and  date  of  birth 
of  each  day  care  home  provider  whose 
agreement  is  terminated  for  cause  on  or 
after  July  29,  2002. 

(iii)  Prior  lists  of  disqualified  day  care 
homes.  If  on  July  29,  2002  the  State 
agency  maintains  a  list  of  day  care 
homes  that  have  been  disqualified  from 
participation,  the  State  agency  may 
continue  to  prohibit  participation  by 
those  day  care  homes.  However,  the 
State  agency  must  remove  a  day  care 
home  from  its  prior  list  no  later  than  the 
time  at  which  the  State  agency 
determines  that  the  serious 
deficiency(ies)  that  led  to  the  day  care 
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home's  placement  on  the  list  has(ve) 
been  corrected  or  JiUy  29,  2009  (unless 
the  day  care  home  has  failed  to  repay 
debts  owed  under  the  Program).  If  the 
day  care  home  has  failed  to  repay  its 
debt,  the  State  agency  may  keep  the  day 
care  home  on  its  prior  list  until  the  debt 
has  been  repaid. 
*        •        *        *        * 

(f)*  *  * 

(1)  *  *  *  The  Program  agreement 
must  also  notify  the  institutioU  of  the 
right  of  the  State  agency,  the 
Department,  and  other  State  or  Federal 
officials  to  make  announced  or 
unannounced  reviews  of  their 
operations  during  the  institution's 
normal  hours  of  child  or  adult  care 
operations  and  that  anyone  making  such 
reviews  must  show  photo  identification 
that  demonstrates  that  they  are 
employees  of  one  of  these  entities. 

(2)  *  *  *  The  State  agency  must 
establish  factors,  consistent  with 

§  226.16(b)(1),  that  the  State  agency  will 
consider  in  determining  whether  a 
sponsoring  organization  has  sufficient 
staff  to  perform  required  monitoring 
responsibilities  at  all  of  its  sponsored 
facilities.  As  part  of  its  review  of  th6 
management  plan,  the  State  agency 
must  determine  the  appropriate  level  of 
staffing  for  each  sponsoring 
organization,  consistent  with  the 
staffing  range  of  monitors  set  forth  in 
§  226.16(b)(1)  and  the  factors  it  has 
established.  The  State  agency  must 
ensure  that  each  new  sponsoring 
organization  applying  for  participation 
after  July  29,  2002  meets  this 
requirement.  The  State  agency  must 
ensure  that  each  currently  participating 
sponsoring  organization  meets  this 
requirement  no  later  than  July  29,  2003. 

(3)  *  *  *  For  a  sponsoring 
organization  of  centers,  the  State  agency 
is  prohibited  from  approving  the 
sponsoring  organization's 
administrative  budget,  or  any 
amendments  to  the  budget,  if  the 
administrative  budget  shows  that  the 
Program  will  be  charged  for 

■  administrative  costs  in  excess  of  15 
percent  of  the  meal  reimbursements 
estimated  to  be  earned  during  the 
budget  year.  However,  the  State  agency 
may  waive  this  limit  if  the  sponsoring 
organization  provides  justification  that 
it  requires  Program  funds  in  excess  of  15 
percent  to  pay  its  administrative  costs 
and  if  the  State  agency  is  convinced  that 
the  institution  will  have  adequate 
funding  to  provide  meals  meeting  the 
requirements  of  §  226.20.  The  State 
agency  must  docuinent  all  waiver 
approvals  and  denials  in  writing,  and 


must  provide  a  copy  of  all  such  letters 
to  the  appropriate  FNSRO. 

***** 

(k)  Administrative  reviews  for 
institutions  and  responsible  principals 
and  responsible  individuals. 

(1)  General.  The  State  agency  must 
develop  procedures  for  offering 
administrative  reviews  to  institutions 
and  responsible  principals  and 
responsible  individuals.  The  procedures 
must  be  consistent  with  paragraph  (k)  of 
this  section. 

(2)  Actions  subject  to  administrative 
review.  Except  as  provided  in  §  226.8(g), 
the  State  agency  must  offer  an 
administrative  review  for  the  following 
actions: 

(i)  Application  denial.  Denial  of  a  new 
or  renewing  institution's  application  for 
participation  (see  paragraph  (b)  of  this 
section,  on  State  agency  review  of  an 
institution's  application;  and  paragraphs 
(c)(1)  and  (c)(2)  of  this  section,  on  State 
agency  denial  of  a  new  or  renewing 
institution's  application); 

[ii)  Denial  of  sponsored  facility 
application.  Denial  of  an  application 
submitted  by  a  sponsoring  organization 
on  behalf  of  a  facility; 

(iii)  Notice  of  proposed  termination. 
Proposed  termination  of  an  institution's 
agreement  (see  paragraphs  (c)(2)(iii)(C), 
(c)(3){iii)(C),  and  {c)(5){i)(B)  of  this 
section,  dealing  with  proposed 
termination  of  agreements  with 
renewing  institutions,  participating 
institutions,  and  participating 
institutions  suspended  for  health  or 
safety  violations);  » 

(iv)  Notice  of  proposed 
disqualification  of  a  responsible 
principal  or  responsible  individual. 
Proposed  disqualification  of  a 
responsible  principal  or  responsible 
individual  (see  paragraphs  (c)(l)(iii)(C), 
(c)(2)(iii)(C),  (c)(3)(iii)(C),  and  {c)(5)(i)(B) 
of  this  section,  dealing  with  proposed 
disqualification  of  responsible 
principals  or  responsible  individuals  in 
new,  renewing,  and  participating 
institutions,  and  participating 
institutions  suspended  for  health  or 
safety  violations); 

(v)  Suspension  of  participation. 
Suspension  of  an  institution's 
participation  (see  paragraphs  (c)(5){i)(B) 
and  (c)(5)(ii)(D}  of  this  section,  dealing 
with  suspension  for  health  or  safety 
reasons  or  submission  of  a  false  or 
fraudulent  claim); 

(vi)  Start-up  or  expansion  funds 
denial.  Denial -of  an  institution's 
application  for  start-up  or  expansion 
payments  (see  §  226.7(h)); 

(vii)  Advance  denial.  Denial  of  a 
request  for  an  advance  payinent  (see 
§  226.10(b)); 


(viii)  Recovery  of  advances.  Recovery 
of  all  or  part  of  an  advance  in  excess  of 
the  claim  for  the  applicable  period.  The 
recovery  may  be  through  a  demand  for 
full  repayment  or  an  adjustment  of 
subsequent  payments  (see 
§  226.10(b)(3)); 

(ix)  Claim  denial.  Denial  of  all  or  a 
part  of  an  institution's  claim  for 
reimbursement  (except  for  a  denial 
based  on  a  late  submission  under 
§  226.10(e))  (see  §§  226.10(f)  and 
226.14(a)); 

(x)  Claim  deadline  exceptions  and 
requests  for  upward  adjustments  to  a 
claim.  Decision  by  the  State  agency  not 
to  forward  to  FNS  an  exception  request 
by  an  institution  for  payment  of  a  late 
claim,  or  a  request  for  an  upward 
adjustment  to  a  claim  (see  §  226.10(e)); 

(xi)  Overpayment  demand.  Demand 
for  the  remittance  of  an  overpayment 
(see  §  226.14(a));  and 

(xii)  Other  actions.  Any  other  action 
of  the  State  agency  affecting  an 
institution's  participation  or  its  claim 
for  reimbursement. 

(3)  Actions  not  subject  to 
administrative  review.  The  State  agency 
is  prohibited  from  offering 
administrative  reviews  of  the  following 
actions: 

(i)  FNS  decisions  on  claim  deadline 
exceptions  and  requests  for  upward 
adjustments  to  a  claim.  A  decision  by 
FNS  to  deny  an  exception  request  by  an 
institution  for  payment  of  a  late  claim, 
or  for  an  upward  adjustment  to  a  claim 
(see  §  226.10(e)); 

(ii)  Determination  of  serious 
deficiency.  A  determination  that  an 
institution  is  seriously  deficient  (see 
paragraphs  (c)(l)(iii)(A),  (c)(2)(iii){A). 
(c)(3)(iii)(A),  and  (c)(5)(i)(B)  of  this 
section,  dealing  with  proposed 
disqualification  of  responsible 
principals  or  responsible  individuals  in 
new,  renewing,  and  participating 
institutions,  and  participating 
institutions  suspended  for  health  or 
safety  violations); 

(iii)  Disqualification  and  placement 
on  State  agency  list  and  National 
disqualified  list.  Disqualification  of  an 
institution  or  a  responsible  principal  or 
responsible  individual,  and  the 
subsequent  placement  on  the  State 
agency  list  and  the  National  disqualified 
list  (see  paragraphs  (c)(l)(iii)(E), 
(c)(2)(iii)(E).  (c)(3)(iii)(E),  and  (c)(5)(i)(C) 
of  this  section,  dealing  with  proposals  to 
disqualify  related  to  new,  renewing,  and 
participating  institutions,  and  in 
institutions  suspended  for  health  or 
safefy  violations);  or 

(iv)  Termination.  Termination  of  a 
participating  institution's  agreement, 
including  termination  of  a  participating 
institution's  agreement  based  on  the 
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disqualification  of  the  institution  by 
another  State  agency  or  FNS  (see 
paragraphs  (c)(3)(i)  and  (c)(7)(ii)  of  this 
section). 

(4)  Provision  of  administrative  review 
procedures  to  institutions  and 
responsible  principals  and  responsible 
individuals.  The  State  agency's 
administrative  review  procedures  must 
be  provided: 

(i)  Aimually  to  all  institutions; 

(ii)  To  an  institution  and  to  each 
responsible  principal  and  responsible 
individual  when  the  State  agency  takes 
any  action  subject  to  an  administrative 
review  as  described  in  paragraph  (k)(2) 
of  this  section:  and 

(iii)  Any  other  time  upon  request. 

(5)  Procedures.  Except  as  described  in 
paragraph  (k)(9)  of  this  section,  which 
sets  fordi  the  circumstances  under 
which  an  abbreviated  administrative 
review  is  held,  the  State  agency  must 
follow  the  procedures  in  this  paragraph 
(k)(5)  when  an  institution  or  a 
responsible  principal  or  responsible 
individual  appeals  any  action  subject  ta 
administrative  review  as  described  in 
paragraph  (k)(2)  of  this  section. 

(i)  Notice  of  action.  The  institution's 
executive  director  and  chairman  of  the 
board  of  directors,  and  the  responsible 
principals  and  responsible  individuals, 
must  be  given  notice  of  the  action  being 
taken  or  proposed,  the  basis  for  the 
action,  and  the  procedures  under  which 
the  institution  and  the  responsible 
principals  or  responsible  individuals 
may  request  an  administrative  review  of 
the  action. 

(ii)  Time  to  request  administrative 
review.  The  request  for  administrative 
review  must  be  submitted  in  writing  not 
later  than  15  days  after  the  date  the 
notice  of  action  is  received,  and  the 
State  agency  must  acknowledge  the 
receipt  of  the  request  for  an 
administrative  review  within  10  days  of 
its  receipt  of  the  request. 

(iii)  Representation.  The  institution 
and  the  responsible  principals  and 
responsible  individuals  may  retain  legal 
counsel,  or  may  be  represented  by 
another  person. 

(iv)  Review  of  record.  Any 
information  on  which  the  State  agency's 
action  was  based  must  be  available  to 
the  institution  and  the  responsible 
principals  and  responsible  individuals 
for  inspection  from  the  date  of  receipt 
of  the  request  for  an  administrative 
review. 

(v)  Opposition.  The  institution  and 
the  responsible  principals  and 
responsible  individuals  may  refute  the 
findings  contained  in  the  notice  of 
action  in  person  or  by  submitting 
written  documentation  to  the 
administrative  review  official.  In  order 


to  be  considered,  written  documentation 
must  be  submitted  to  the  administrative 
review  official  not  later  than  30  days 
after  receipt  of  the  notice  of  action. 

(vi)  Hearing.  A  hearing  must  be  held 
by  the  administrative  review  official  in 
addition  to,  or  in  lieu  of,  a  review  of 
written  information  only  if  the 
institution  or  the  responsible  principals 
and  responsible  individuals  request  a 
hearing  in  the  written  request  for  an 
administrative  review.  If  the 
institution's  representative,  or  the 
responsible  principals  or  responsible 
individuals  or  their  representative,  fail 
to  appear  at  a  scheduled  hearing,  they 
waive  the  right  to  a  personal  appearance 
before  the  administrative  review  official, 
unless  the  administrative  review  official 
agrees  to  reschedule  the  hearing.  A 
representative  of  the  State  agency  must 
be  allowed  to  attend  the  hearing  to 
respond  to  the  testimony  of  the 
institution  and  the  responsible 
principals  and  responsible  individuals 
and  to  answer  questions  posed  by  the 
administrative  review  official.  If  a 
hearing  is  requested,  the  institution,  the 
responsible  principals  and  responsible 
individuals,  and  the  State  agency  must 
be  provided  with  at  least  10  days 
advance  notice  of  the  time  and  place  of 
the  hearing. 

(vii)  Administrative  review  official. 
The  administrative  review  official  must 
be  independent  and  impartial.  This 
means  that,  although  the  administrative 
review  official  may  be  an  employee  of 
the  State  agency,  he/she  must  not  have 
been  involved  in  the  action  that  is  the 
subject  of  the  administrative  review,  or 
have  a  direct  personal  orfinancial 
interest  in  the  outcome  of  the 
administrative  review.  The  institution 
and  the  responsible  principals  and 
responsible  individuals  must  be 
permitted  to  contact  the  administrative 
review  official  directly  if  they  so  desire. 

(viii)  Basis  for  decision.  The 
administrative  review  official  must 
make  a  determination  based  solely  on 
the  information  provided  by  the  State 
agency,  the  institution,  and  the 
responsible  principals  and  responsible 
individuals,  and  based  on  Federal  and 
State  laws,  regulations,  policies,  and 
procediues  governing  the  Program. 

(ix)  Time  for  issuing  a  decision. 
Within  60  days  of  the  State  agency's 
receipt  of  the  request  for  an 
administrative  review,  the 
administrative  review  official  must 
inform  the  State  agency,  the  institution's 
executive  director  and  chairman  of  the 
board  of  directors,  and  the  responsible 
principals  and  responsible  individuals, 
of  the  administrative  review's  outcome. 
This  timeframe  is  an  administrative 
requirement  for  the  State  agency  and 


may  not  be  used  as  a  basis  for 
overtiuning  the  State  agency's  action  if 
a  decision  is  not  made  within  the 
specified  timeframe. 

(x)  Final  decision.  The  determination 
made  by  the  administrative  review 
official  is  the  final  administrative 
determination  to  be  afforded  the 
institution  and  the  responsible 
principals  and  responsible  individuals. 

(6)  Federal  audit  findings.  FNS  may 
assert  a  claim  against  the  State  agency, 
in  accordance  with  the  procedures  set 
forth  in  §  226.14(c),  when  an 
administrative  review  results  in  the 
dismissal  of  a  claim  against  an 
institution  asserted  by  the  State  agency 
based  upon  Federal  audit  findings. 

(7)  Record  of  result  of  administrative 
reviews.  The  State  agency  must 
maintain  searchable  records  of  all 
administrative  reviews  and  their 
disposition. 

(8)  Combined  administrative  reviews 
for  responsible  principals  and 
responsible  individuals.  The  State 
agency  must  conduct  the  administrative 
review  of  the  proposed  disqualification 
of  the  responsible  principals  and 
responsible  individuals  as  part  of  the 
administrative  review  of  the  application 
denial,  proposed  termination,  and/or 
proposed  disqualification  of  the 
institution  with  which  the  responsible 
principals  or  responsible  individuals  are 
associated.  However,  at  the 
administrative  review  official's 
discretion,  separate  administrative 
reviews  may  be  held  if  the  institution 
does  not  request  an  administrative 
review  or  if  either  the  institution  or  the 
responsible  principal  or  responsible 
incfividual  demonstrates  that  their 
interests  conflict. 

(9)  Abbreviated  administrative  review. 
The  State  agency  must  limit  the 
administrative  review  to  a  review  of 
written  submissions  concerning  the 
accuracy  of  the  State  agency's 
determination  if  the  application  was 
denied  or  the  State  agency  proposes  to 
terminate  the  institution's  agreement 
because: 

(i)  The  information  submitted  on  the 
application  was  false  (see  paragraphs 
(c)(l)(ii)(A),  (c){2)(ii)(A).  and  (c)(3)(ii)(A) 
of  this  section): 

(ii)  The  institution,  one  of  its 
sponsored  facilities,  or  one  of  the 
principals  of  the  institution  or  its 
facilities  is  on  the  national  disqualified 
list  (see  paragraph  (b)(12)  of  this 
section); 

(iii)  "rhe  institution,  one  of  its  ^ 

sponsored  facilities,  or  one  of  the 
principals  of  the  institution  or  its 
facilities  is  ineligible  to  participate  in 
any  other'publicly  funded  program  by 
reason  of  violation  of  the  requirements 
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of  the  program  (see  paragraph  (b)(13) 
and  (c)(3)(ii)(S)  of  this  section):  or 

(iv)  The  institution,  one  of  its 
sponsored  facilities,  or  one  of  the 
principals  of  the  institution  or  its 
facilities  has  been  convicted  for  any 
activity  that  indicates  a  lack  of  business 
integrity  (see  paragraphs  (b)(14)  and 
(c)(3)(ii)(T)  of  this  section). 

(10)  Effect  of  State  agency  action.  The 
State  agency's  action  must  remain  in 
effect  during  the  administrative  review. 
The  effect  of  this  requirement  on 
particular  State  agency  actions  is  as 
follows. 

(i)  Overpayment  demand.  During  the 
period  of  the  administrative  review,  the 
State  agency  is  prohibited  from  taking 
action  to  collect  or  offset  the 
overpayment.  However,  the  State  agency 
must  assess  interest  beginning  with  the 
initial  demand  for  remittance  of  the 
overpayment  and  continuing  through 
the  period  of  administrative  review 
imless  the  administrative  review  official 
■  overtiuns  the  State  agency's  action. 

(ii)  Recovery  of  advances.  Diuing  the 
administrative  review,  the  State  agency 
must  continue  its  efforts  to  recover 
advances  in  excess  of  the  claim  for 
reimbursement  for  the  applicable 
period.  The  recovery  may  be  through  a 
demand  for  full  repayment  or  an 
adjustment  of  subsequent  payments. 

(iii)  Program  payments.  The 
availability  of  Program  payments  during 
an  administrative  review  of  the  denial  of 
a  new  institution's  application,  denial  of 
a  renewing  institution's  application, 
proposed  termination  of  a  participating 
institution's  agreement,  and  suspension 
of  an  institution  are  addressed  in 
paragraphs  (c){l)(iii)(D).  {c)(2)(iii)(D), 
(c)(3)(iii)(D),  (c)(5)(i)(D),  and  (c)(5)(ii)(E), 
respectively,  of  this  section. 

(1)  Administrative  reviews  for  day  care 
homes. 

(1)  General.  The  State  agency  must 
ensiue  that,  when  a  sponsoring 
organization  proposes  to  terminate  its 
Program  agreement  with  a  day  care 
home  for  cause,  the  day  care  home  is 
provided  an  opportunity  for  an 
administrative  review  of  the  proposed 
termination.  The  State  agency  may  do 
this  either  by  electing  to  offer  a  State- 
level  administrative  review,  or  by 
electing  to  require  the  sponsoring 
organization  to  offer  an  administrative 
review.  The  State  agency  must  notify 
the  appropriate  FNSRO  of  its  election 
under  this  option,  or  any  change  it  later 
makes  imder  this  option,  by  September 
25,  2002  or  within  30  days  of  any 
subsequent  change  under  this  option. 
The  State  agency  must  make  the  same 
election  with  regard  to  who  offers  the 
administrative  review  to  any  day  care 
home  in  the  Program  in  that  State.  The 


State  agency  or  the  sponsoring 
organization  must  develop  procedures 
for  offering  and  providing  these 
administrative  reviews,  and  these 
procedures  must  be  consistent  with  this 
paragraph  (1). 

(2)  Actions  subject  to  administrative 
review.  The  State  agency  or  sponsoring 
organization  must  offer  an 
administrative  review  to  a  day  care 
home  that  appeals  a  notice  of  intent  to 
terminate  their  agreement  for  cause  or  a 
suspension  of  their  participation  (see 
§§226.16(l)(3)(iii)  and  (l)(4)(ii)). 

(3)  Actions  not  subject  to 
administrative  review.  Neither  the  State 
agency  nor  the  sponsoring  organization 
is  required  to  offer  an  administrative 
review  for  reasons  other  than  those 
listed  in  paragraph  (1)(2)  of  this  section. 

(4)  Provision  of  administrative  review 
procedures  to  day  care  homes.  The 
administrative  review  procedures  must 
be  provided: 

(i)  Annually  to  all  day  care  homes; 

(ii)  To  a  day  care  home  when  the 
sponsoring  organization  takes  any 
action  subject  to  an  administrative 
review  as  described  in  paragraph  (1)(2) 
of  this  section:  and 

(iii)  Any  other  time  upon  request. 

(5)  Procedures.  The  State  agency  or 
sponsoring  organization,  as  applicable 
(depending  on  the  State  agency's 
election  pursuant  to  paragraph  (1)(1)  of 
this  section)  must  follow  the  procedures 
in  this  paragraph  (1)(5)  when  a  day  care 
home  requests  an  administrative  review 
of  any  action  described  in  paragraph 
(1){2)  of  this  section. 

(i)  Uniformity.  The  same  procedures 
must  apply  to  all  day  care  homes. 

(ii)  Representation.  The  day  care 
home  may  retain  legal  counsel,  or  may 
be  represented  by  another  person. 

(iii)  Review  of  record  and  opposition. 
The  day  care  home  may  review  the 
record  on  which  the  decision  was  based 
and  refute  the  action  in  writing.  The 
administrative  review  official  is  not 
required  to  hold  a  hearing. 

(iv)  Administrative  review  official. 
The  administrative  review  official  must 
be  independent  and  impartial.  This 
means  that,  although  the  administrative 
review-official  may  be  an  employee  of 
the  State  agency  or  an  employee  or 
board  member  of  the  sponsoring 
organization,  he/she  must  not  have  been 
involved  in  the  action  that  is  the  subject 
of  the  administrative  review  or  have  a 
direct  personal  or  financial  interest  in 
the  outcome  of  the  administrative 
review: 

(v)  Basis  for  decision.  The 
administrative  review  official  must 
make  a  determination  based  on  the 
information  provided  by  the  sponsoring 
organization  and  the  day  care  home  and 


on  Federal  and  State  laws,  regulations, 
polices,  and  procedures  governing  the 
Program. 

(vi)  Time  for  issuing  a  decision.  The 
administrative  review  official  must 
inform  the  sponsoring  organization  and 
the  day  care  home  of  the  administrative 
review's  outcome  within  the  period  of 
time  specified  in  the  State  agency's  or 
sponsoring  organization's 
administrative  review  procedures.  This 
timeframe  is  an  administrative 
requirement  for  the  State  agency  or 
sponsoring  organization  and  may  not  be 
used  as  a  basis  for  overtiuning  the 
termination  if  a  decision  is  not  made 
within  the  specified  timeframe. 

(vii)  Final  decision.  The 
determination  made  by  the 
administrative  review  official  is  the 
final  administrative  determination  to  be 
afforded  the  day  care  home. 

(m)  Program  assistance. 

(1)  General.  The  State  agency  must 
provide  technical  and  supervisory 
assistance  to  institutions  and  facilities 
to  facilitate  effective  Program 
operations,  monitor  progress  toward 
achieving  Program  goals,  and  ensure 
compliance  with  all  requirements  of 
title  VI  of  the  Civil  Rights  Act  of  1964. 
title  IX  of  the  Education  amendments  of 
1972,  Section  504  of  the  Rehabilitation 
Act  of  1973,  the  Age  Discrimination  Act 
of  1975,  and  the  Department's 
regulations  concerning 
nondiscrimination  (7  CFR  Parts  15. 15a, 
and  15b).  The  State  agency  must 
maintain  documentation  of  supervisory 
assistance  activities,  including  reviews 
conducted,  corrective  actions 
prescribed,  and  follow-up  efforts. 

(2)  flevieiv  priorities.  In  choosing 
institutions  for  review,  in  accordance 
with  paragraph  {m)(4)  of  this  section, 
the  State  agency  must  target  for  more 
frequent  review  institutions  whose  prior 
review  included  a  finding  of  serious 
deficiency. 

(3)  Review  content.  Reviews  must; 
(i)  Assess  institutional  compliance 

with  the  provisions  of  this  part  and  with 
any  applicable  instructions  of  FNS  and 
the  Department: 

(ii)  Evaluate  the  documentation  used 
by  sponsoring  organizations  to  classify 
their  day  care  homes  as  tier  I  day  care 
homes;  and 

(iii)  Evaluate  sponsoring 
organizations'  implementation  of 
serious  deficiency  and  termination 
procedures  and,  if  delegated  to 
sponsoring  organizations  pursuant  to 
paragraph  (1)(1)  of  this  section,  the 
administrative  review  procedures  for 
day  care  homes. 

(4)  Review  frequency.  The  State 
agency  must  annually  review  33.3 
percent  of  all  institutions.  At  least  15 
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percent  of  the  total  number  of  facility 
reviews  required  must  be  unannounced. 
The  State  agency  must  review 
institutions  according  to  tlie  following 
schedule: 

(i)  Independent  centers  and 
sponsoring  organizations  of  1-100 
facilities  must  be  reviewed  at  least  once 
every  three  years.  A  review  of  a 
sponsoring  organization  must  include 
10  percent  of  its  facilities; 

(li)  Sponsoring  organizations  with 
more  than  100  facilities  must  be 
reviewed  at  least  once  every  two  years. 
These  reviews  must  include  reviews  of 
S  percent  of  the  first  1,000  facilities  and 
2.5  percent  of  the  facilities  in  excess  of 
1,000;  and 

(iii)  New  institutions  that  are 
sponsoring  organizations  of  five  or  more 
facilities  must  be  reviewed  within  the 
first  90  days  of  Program  operation. 

•  k  •  •  * 

(p)  *  *  *  The  State  agency  mtist  also 
include  in  this  agreement  its  policy  to 
restrict  transfers  of  day  care  homes 
between  sponsoring  organizations.  The 
policy  must  restrict  the  transfers  to  no 
more  frequently  than  once  per  year, 
except  imder  extenuating 
circiunstances,  such  as  termination  of 
the  sponsoring  organization's  agreement 
or  other  circumstances  defined  by  the 
State  agency.  •  *  * 

4.  In  §  226.7,  paragraph  (g)  is 
amended  by  adding  two  new  sentences 
after  the  second  sentence  to  read  as 
follows: 

1226.7    Stat*  agMicyraaponaiMlttiM  for 
financial  managemant 

***** 

(g)  *  *  *  For  sponsoring 
organizations  of  centers,  the  State 
agency  is  prohibited  from  approving  the 
sponsoring  organization's 
administrative  budget,  or  any 
amendments  to  the  budget,  if  the 
administrative  budget  shows  the 
Program  will  be  charged  for 
adndnistrative  costs  in  excess  of  15 
percent  of  the  meal  reimbursements 
estimated  to  be  earned  during  the 
budget  year.  However,  the  State  agency 
may  waive  this  limit  if  the  sponsoring 
organization  provides  justification  that 
it  requires  Program  funds  in  excess  of  15 
percent  to  pay  its  administrative  costs 
and  if  the  State  agency  is  convinced  that 
the  institution  will  have  adequate 
funding  to  provide  meals  meeting  the 
requirements  of  §  226.20.  *  •  • 


I226.S    [AnwndMl] 

5.  In  §  226.8(g).  the  words  "in 
§  226.6(j)  of  this  part"  are  removed  and 


the  words  "in  §  226,6(k)"  are  added  in 
their  place. 

6.  In  §  226.12,  paragraph  (b)(2)(i)  is 
revised  to  read  as  follows: 

1 226.12    Administrative  payments  to 
sponsoring  organiiations  for  day  cars 


(b)*  •  * 

(2)*  •  • 

(i)  Public  status  or  tax  exempt  status 
under  the  Internal  Revenue  Code  of 
1986; 
***** 

7.  In  §  226.14,  paragraph  (a)  is 
amended  by  adding  five  new  sentences 
after  the  second  sentence  to  read  as 
follows: 

S  226.14    Claima  against  institutions. 

(a)  *  *  *  The  State  agency  may 
permit  institutions  to  pay  overclaims 
over  a  period  of  one  or  more  years. 
However,  the  State  agency  must  assess 
interest  beginning  with  the  initial 
demand  for  remittance.  Further,  when 
an  institution  requests  and  is  granted  an 
administrative  review  of  the  State 
agency's  overpayment  demand,  the 
State  agency  is  prohibited  from  taking 
action  to  collect  or  offset  the 
overpayment  until  the  administrative 
review  is  concluded.  The  State  agency 
must  maintain  searchable  records  of 
funds  recovery  activities.  If  the  State 
agency  determines  that  a  sponsoring 
organization  of  centers  has  spent  more 
than  15  percent  of  its  meal 
reimbursements  for  a  budget  year  for 
administrative  costs  (or  more  than  any 
higher  limit  established  pursuant  to  a 
waiver  granted  under  §  226.6(f)(3)).  the 
State  agency  must  take  appropriate 
fiscal  action.  *  *  * 
***** 

8.  In  §226.15: 

a.  .Paragraph  (a)  is  revised; 

b.  The  heading  and  introductory  text 
of  paragraph  (b)  are  revised; 

c.  The  word  "and"  is  removed  at  the 
end  of  paragraph  (b)(5),  the  period  at  the 
end  of  paragraph  (b)(6)  is  removed,  and 
a  semicolon  is  added  in  its  place;  and 

b.  New  paragraphs  (b)(7)  through 
(b)(9)  are  added. 

'The  revisions  and  additions  specified 
above  read  as  follows: 

S226.1S    ktstitulion  provisions. 

(a)  Tax  exempt  status.  Except  for 
proprietary  title  XIX  and  tide  XX 
centers,  and  sponsoring  organizations  of 
such  centers,  institutions  must  be 
public,  or  have  tax  exempt  status  under 
the  Internal  Revenue  Code  of  1986. 

(b)  New  applications  and  renewals. 
Each  institution  must  submit  to  the 


State  agency  with  its  application  all 
information  required  for  its  approval  as 
set  forth  in  §§  226.6(b)  and  226.6(f). 
Such  information  must  demonstrate  that 
the  institution  has  the  administrative 
and  financial  capability  to  operate  the 
Program  in  accordance  with  this  part 
and  with  the  performance  standards  set 
forth  at  §  226.6  (b)(18).  The  State  agency 
must  deny  the  application  of  any 
institution  that  does  not  demonstrate  in 
its  application  that  it  is  administratively 
and  financially  capable  of  operating  the 
Program  in  accordance  with  this  part, 
and  may  approve  only  those  applicant 
institutions  that  meet  the  performance 
standards.  No  institution  may  submit  an 
application  if  the  institution  or  any  of 
its  principals  is  on  the  National 
disqualified  list,  and  no  sponsoring   - 
organization  may  submit  an  application 
on  behalf  of  a  facility  if  the  facility  or 
any  of  its  principals  is  on  the  National 
disqtialified  list.  At  a  minimum,  such 
information  must  include: 
***** 

(7)  A  list  of  the  publicly  funded 
programs  in  which  the  institution  and 
its  principals  have  participated  in  the 
past  seven  years  and  a  certification  that, 
during  the  preceding  seven  years, 
neither  the  institution  nor  any  of  its 
principals  has  been  declared  ineligible 
to  participate  in  any  publicly  funded 
program  by  reason  of  violating  that 
program's  requirements.  Instead  of  such 
a  certification,  the  institution  may 
submit  dociunentation  that  the 
institution  or  the  principal  previously 
declared  ineligible  was  later  fully 
reinstated  in,  or  determined  eligible  for, 
the  program,  including  the  payment  of 
any  debts  owed; 

(8)  A  statement  certifying  that  neither 
the  institution  nor  any  of  its  principals 
has  been  convicted  of  any  activity  that 
occmied  diuing  the  past  seven  years 
and  that  indicated  a  lack  of  business 
integrity.  A  lack  of  business  integrity 
includes  fraud,  antitrust  violations, 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  receiving 
stolen  property,  making  false  claims, 
obstruction  of  justice,  or  any  other 
activity  indicating  a  lack  of  business 
integrity  as  defined  by  the  State  agency: 
and 

(9)  A  statement  certifying  that  all 
information  on  the  application  is  true 
and  correct,  along  with  the  name, 
mailing  address,  and  date  of  birth  of  the 
institution's  executive  director  and 
chairman  of  the  board  of  directors. 

*        *        *        *        * 

9.  hi  $226.16: 

a.  The  introductory  text  of  paragraph 
(b)  is  amended  by  adding  a  new 
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sentence  at  the  beginning  of  the 
paragraph; 

b.  Paragraph  (b)(1)  is  revised; 

c.  Paragraph  (b)(2)  is  amended  by 
removing  the  word  "and"  at  the  end  of 
the  paragraph; 

d.  Paragraph  (b)(3)  is  amended  by 
removing  the  period  at  the  end  of  the 
paragraph  and  adding  in  its  place  a 
semicolon; 

e.  New  paragraphs  (b)(4)  through 
(b)(8)  are  added; 

f.  The  introductory  text  of  paragraph 
(d)  is  revised; 

g.  Paragraph  (d)(4)  is  revised;  and 
h.  A  new  paragraph  (1)  is  added. 
The  additions  and  revisions  specified 

above  read  as  follows: 

§  226.1 6    Sponsoring  organization 
provisions. 

***** 

(b)  A  sponsoring  organization  is 
prohibited  from  submitting  an 
application  on  behalf  of  a  facility  if 
either  the  facility  or  any  of  its  principals 
is  on  the  National  disqualified  list. 
*  *  .* 

(1)  A  sponsoring  organization 
management  plan  and  administrative 
budget,  in  accordance  with  §  226.6(f)(2), 
which  includes  information  sufficient  to 
document  the  sponsoring  organization's 
compliance  with  the  performance 
standards  set  forth  at  §  226.6(b)(18).  As 
part  of  its  management  plan,  a 
sponsoring  organization  of  day  care 
homes  must  document  that,  to  perform 
monitoring,  it  will  employ  the 
equivalent  of  one  full-time  staff  person 
for  each  50  to  150  day  care  homes  it 
sponsors.  As  part  of  its  monitoring  plan, 
a  sponsoring  organization  of  centers 
must  document  that,  to  perform 
monitoring,  it  will  employ  the 
equivalent  of  one  full-time  staff  person 
for  each  25  to  150  centers  it  sponsors. 
It  is  the  State  agency's  responsibility  to 
determine  the  appropriate  level  of 
staffing  for  monitoring  for  each 
sponsoring  organization,  consistent  with 
the  specified  ranges  and  the  factors 
established  by  the  State  agency  in 
accordance  with  §  226.6(0(2).  The 
monitoring  staff  equivalent  may  include 
the  employee's  time  spent  on 
scheduling,  travel  time,  review  time, 
follow-up  activity,  and  report  writing. 
Sponsoring  organizations  that  are 
participating  in  the  Program  on  July  29, 
2002  must  submit  a  management  plan  or 
plan  amendment  that  meets  the 
monitoring  staffing  requirement  no  later 
than  July  29,  2003.  For  sponsoring 
organizations  of  centers,  the  portion  of 
the  administrative  costs  to  be  charged  to 
the  Program  as  shown  on  the 
administrative  budget  and  the  actual 
administrative  costs  charged  to  the 


Program  may  not  exceed  15  percent  of 
the  meal  reimbursements  estimated  or 
actually  earned  during  the  budget  year, 
unless  the  State  agency  grants  a  waiver 
in  accordance  with  §  226.6(f)(3).  A 
sponsoring  organization  of  centers  must 
include  in  its  administrative  budget  all 
administrative  costs,  whether  inciured 
by  the  sponsoring  organization  or  its 
sponsored  centers.  If  at  any  point  a 
sponsoring  organization  determines  that 
the  meal  reimbm-sements  estimated  to 
be  earned  diuing  the  budget  year  will  be 
lower  than  that  estimated  in  its 
administrative  budget,  the  sponsoring 
organization  must  amend  its 
administrative  budget  to  stay  within  the 
15  percent  limitation  (or  any  higher 
limit  established  piu-suant  to  a  waived 
granted  under  §  226.6(f)(3))  or  seek  a 
waiver,  failure  to  do  so  will  result  in 
appropriate  fiscal  action  in  accordance 
with  §  226.14(a). 
***** 

(4)  For  sponsoring  organizations 
applying  for  initial  participation  on  or 
after  June  20,  2000.  if  required  by  State 
law.  regulation,  or  policy,  a  bond  in  the 
form  prescribed  by  such  law.  regulation, 
or  policy; 

(5)  A  copy  of  the  sponsoring 
organization's  notice  to  parents,  in  a 
form  and,  to  the  maximum  extent 
practicable,  language  easily 
understandable  by  the  participant's 
parents  or  guardians.  The  notice  must 
inform  them  of  their  facility's 
participation  in  CACFP,  the  Program's 
benefits,  the  name  and  telephone 
number  of  the  sponsoring  organization, 
and  the  name  and  telephone  number  of 
the  State  agency  responsible  for 
administration  of  CACFP; 

(6)  If  the  sponsoring  organization 
chooses  to  establish  procedures  for  ■ 
determining  a  day  care  home  seriously 
deficient  that  supplement  the 
procediu-es  in  paragraph  (1)  of  thfs 
section,  a  copy  of  those  supplemental 
procedmes.  If  the  State  agency  has  made 
the  sponsoring  organization  responsible 
for  the  administrative  review  of  a 
proposed  termination  of  a  day  care 
home's  agreement  for  cause,  pursuant  to 
§226.6(1)(1),  a  copy  of  the  sponsoring 
organization's  administrative  review 
procedures.  The  sponsoring 
organization's  supplemental  serious 
deficiency  and  administrative  review 
procedures  must  comply  with  paragraph 
(1)  of  this  section  and  §  226.6(1); 

(7)  A  copy  of  their  outside 
employment  policy.  The  policy  must 
restrict  other  employment  by  employees 
that  interferes  with  an  employee's 
performance  of  Program-related  duties 
and  responsibilities,  including  outside 


employment  that  constitutes  a  real  or 
apparent  conflict  of  interest;  and 

(8)  For  sponsoring  organizations  of 
day  care  homes,  the  name,  mailing 
address,  and  date  of  birth  of  each 
provider. 
***** 

(d)  Each  sponsoring  organization  must 
provide  adequate  supervisory  and 
operational  personnel  for  the  effective 
management  and  monitoring  of  the 
program  at  all  facilities  it  sponsors.  Each 
sponsoring  organization  must  employ 
monitoring  sta^  sufficient  to  meet  the 
requirements  of  paragraph  (b)(1)  of  this 
section.  At  a  minimum,  Program 
assistance  must  include: 
***** 

(4)  Reviews  of  food  service  operations 
to  assess  compliance  with  meal  pattern, 
recordkeeping,  and  other  Program 
requirements. 

(i)  Reviews  of  sponsored  centers. 
Reviews  must  be  made  at  least  three 
times  each  year  at  each  center.  In 
addition: 

(A)  At  least  two  of  the  three  reviews 
must  be  unannounced; 

(B)  At  least  one  unannoimced  review 
must  include- observation  of  a  meal 
service; 

(C)  At  least  one  review  must  be  made 
during  the  center's  first  six  weeks  of 
Program  operation;  and 

(D)  Not  more  than  six  months  may 
elapse  between  reviews. 

(ii)  Reviews  of  daycare  homes. 
Reviews  must  be  made  at  least  three 
times  each  year  at  each  day  care  home, 
except  as  described  at  paragraph 
(d)(4)(iii)  of  this  section.  In  addition: 

(A)  At  least  two  of  the  three  reviews 
must  be  unannounced; 

(B)  At  least  one  unannounced  review 
must  include  observation  of  a  meal 
service; 

(C)  At  least  one  review  must  be  made 
diu-ing  the  day  care  home's  first  four 
weeks  of  Program  operation;  and 

(D)  Not  more  than  six  months  may 
elapse  between  reviews. 

(iii)  Variation  for  sponsoring 
organizations  of  day  care  homes.  If  the 
State  agency  believes  that  improved 
efficiency  and  more  effective 
management  will  result,  and  subject  to 
FNSRO  approval,  the  State  agency  may 
allow  a  sponsoring  organi2»tion  to 
conduct  reviews  an  average  of  at  least 
three  times  each  year  per  day  care 
home,  provided  that: 

(A)  Each  day  care  home  receives  at 
least  two  unannounced  reviews; 

(B)  At  least  one  review  is  made  during 
each  day  care  home's  first  four  weeks  of 
Program  operations;  and 

(C)  No  more  than  six  months  elapse 
between  reviews; 
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(iv)  Follow-up  reviews.  If,  in  a  review 
of  a  facility,  a  sponsoring  organization 
detects  one  or  more  serious  deficiency, 
the  next  review  of  that  facility  must  be 
unannounced.  Serious  deficiencies  are 
those  set  forth  at  paragraph  (1)(2)  of  this 
section,  regardless  of  the  type  of 
sponsored  facility. 

(v)  Notification.  Sponsoring 
organizations  must  provide  each 
sponsored  center  written  notification  of 
the  right  of  the  sponsoring  organization, 
the  State  agency,  the  Department,  and 
other  State  and  Federal  officials  to  make 
announced  or  unannounced  reviews  of 
their  operations  during  the  center's 
normal  hours  of  child  or  adult  care 
operations,  and  must  also  notify 
sponsored  centers  that  anyone  making 
such  reviews  must  show  photo 
identification  that  demonstrates  that 
they  are  employees  of  one  of  these 
entities.  For  sponsored  centers 
participating  July  29,  2002,  the 
sponsoring  organization  must  provide 
this  notice  sent  no  later  than  August  29, 
2002.  For  sponsored  centers  that  are 
approved  after  July  29,  2002,  the 
sponsoring  organization  must  provide 
the  notice  before  meal  service  under  the 
Program  begins.  Sponsoring 
organizations  must  provide  day  care 
homes  notification  of  unannounced 
visits  in  accordance  with  §  226.18(b)(1). 

(vi)  Other  requirements  pertaining  to 
unannounced  reviews.  Unannounced 
reviews  must  be  made  only  during  the 
facility's  normal  hours  of  child  or  adult 
care  operations,  and  monitors  making 
such  reviews  must  show  photo 
identification  that  demonstrates  that 
they  are  employees  of  the  sponsoring 
organization. 
***** 

(1)  Tennination  of  agreements  for 
cause.  (1)  General.  The  sponsoring 
organization  must  initiate  action  to 
terminate  the  agreement  of  a  day  care 
home  for  cause  if  the  sponsoring 
organization  determines  the  day  care 
home  has  committed  one  or  more 
serious  deficiency  listed  in  paragraph 
(1)(2)  of  this  section. 

(2)  List  of  serious  deficiencies  for  day 
care  homes.  Serious  deficiencies  for  day 
care  homes  are: 

(i)  Submission  of  false  information  on 
the  application; 

(ii)  Submission  of  false  claims  for 
reimbursement; 

(iii)  Simultaneous  participation  under 
more  than  one  sponsoring  organization; 

(iv)  Non-compliance  with  die  Program 
meal  pattern; 

(v)  Failure  to  keep  required  records; 

(vi)  Conduct  or  conditions  that 
threaten  the  health  or  safety  of  a 
child(ren)  in  care,  or  the  public  health 
or  safety; 


(vii)  A  determination  that  the  day  care 
home  has  been  convicted  of  any  activity 
that  occurred  during  the  past  seven 
years  and  that  indicated  a  lack  of 
business  integrity.  A  lack  of  business 
integrity  includes  fraud,  antitrust 
violations,  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of 
records,  making  false  statements, 
receiving  stolen  property,  making  false 
claims,  obstruction  of  justice,  or  any 
other  activity  indicating  a  lack  of 
business  integrity  as  defined  by  the 
State  agency,  or  the  concealment  of  such 
a  conviction;  or 

(viii)  Any  other  circumstance  related 
to  non-performance  imder  the 
sponsoring  organization-day  care  home 
agreement,  as  specified  by  the 
sponsoring  organization  or  the  State 
agency. 

(3)  Serious  deficiency  notification 
procedures.  If  the  sponsoring 
organization  determines  that  a  day  care 
home  has  committed  one  or  more 
serious  deficiency  listed  in  paragraph 
(1)(2)  of  this  section,  the  sponsoring 
organization  must  use  the  following 
procedures  to  provide  the  day  care 
home  notice  of  the  serious 
deficiency(ies)  and  offer  it  an 
opportunity  to  take  corrective  action. 
However,  if  the  serious  deficiency(ies) 
constitutes  an  imminent  threat  to  the 
health  or  safety  of  participants,  or  the 
day  care  home  has  engaged  in  activities 
that  threaten  the  public  health  or  safety, 
the  sponsoring  organization  must  follow 
the  procedures  in  paragraph  (1)(4)  of  this 
section  instead  of  those  in  this 
paragraph  (1)(3). 

(i)  Notice  of  serious  deficiency.  The 
sponsoring  organization  must  notify  the 
day  care  home  that  it  has  been  found  to 
be  seriously  deficient.  The  sponsoring 
organization  must  provide  a  copy  of  the 
serious  deficiency  notice  to  the  State 
agency.  The  notice  must  specify: 

(A)  The  serious  deficiency(ie8); 

(B)  The  actions  to  be  taken  by  the  day. 
care  home  to  correct  the  serious 
deficiency(ies); 

(C)  The  time  allotted  to  correct  the 
serious  deficiency(ies)  (as  soon  as 
possible,  but  not  to  exceed  30  days); 

(D)  That  the  serious  deficiency 
determination  is  not  subject  to 
administrative  review. 

(E)  That  failure  to  fully  and 
permanently  correct  the  serious 
deficiency(ies)  within  the  allotted  time 
will  result  in  the  institution's  proposed 
termination  of  the  day  care  home's 
agreement  and  the  proposed 
disqualification  of  the  day  care  home 
and  itsprincipals:  and 

(F)  That  the  day  care  home's 
voluntary  termination  of  its  agreement 
with  the  institution  after  having  been 


notified  that  it  is  seriously  deficient  will 
still  residt  in  the  day  care  home's  formal 
termination  by  the  State  institution  and 
placement  of  the  day  care  home  and  its 

Erincipals  on  the  National  disqualified 
St. 

(ii)  Successful  corrective  action.  If  the 
day  care  home  corrects  the  serious 
deficiency(ies)  within  the  allotted  time 
and  to  the  sponsoring  organization's 
satisfaction,  the  sponsoring  organization 
must  notify  the  day  care  home  that  it 
has  rescinded  its  determination  of 
serious  deficiency.  The  sponsoring 
organization  must  also  provide  a  copy  of 
the  notice  to  the  State  agency. 

(iii)  Proposed  termination  of 
agreement  and  proposed 
disqualification.  If  timely  corrective 
action  is  not  taken  to  fully  and 
permanently  correct  the  serious 
deficiency(ies)  cited,  the  sponsoring 
organization  must  issue  a  notice 
proposing  to  terminate  the  day  care 
home's  agreement  for  cause.  "The  notice 
must  explain  the  day  care  home's 
opportunity  for  an  administrative 
review  of  the  proposed  termination  in 
accordance  with  §  226.6(1).  The 
sponsoring  organization  must  provide  a 
copy  of  the  notice  to  the  State  agency. 
The  notice  must: 

(A)  Inform  the  day  care  home  that  it 
may  continue  to  participate  and  receive 
Program  reimbursement  for  eligible 
meals  served  until  its  administrative 
review  is  concluded; 

(B)  Inform  the  day  care  home  that 
termination  of  the  day  care  home's 
agreement  will  result  in  the  day  care 
home's  tennination  for  cause  and 
disqualification:  and 

(C)  State  that  if  the  day  care  home 
seeks  to  voluntarily  terminate  its 
agreement  after  receiving  the  notice  of 
intent  to  terminate,  the  day  care  home 
will  still  be  placed  on  the  National 
disqualified  list. 

(iv)  Program  payments.  The 
sponsoring  organization  must  continue 
to  pay  any  claims  for  reimbursement  for 
eligible  meals  served  until  the  serious 
deficiency(ies)  is  corrected  or  the  day 
care  home's  agreement  is  terminated, 
including  the  period  of  any 
administrative  review. 

(v)  Agreement  termination  and 
disqualification.  The  sponsoring 
organization  must  immediately 
terminate  the  day  care  home's 
agreement  and  disqualify  the  day  care 
home  when  the  administrative  review 
official  upholds  the  sponsoring 
organization's  proposed  termination  and 
proposed  disqualification,  or  when  the 
day  care  home's  opportunity  to  request 
an  administrative  review  expires.  At  the 
same  time  the  notice  is  issued,  the 
sponsoring  organization  must  provide  a 
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copy  of  the  termination  and 
disqualification  letter  to  the' State 
agency. 

(4)  Suspension  of  participation  for 
day  care  homes. 

(i)  General.  If  State  or  local  health  or 
licensing  officials  have  cited  a  day  care 
home  for  serious  health  or  safety 
violations,  the  sponsoring  organization 
must  immediately  suspend  the  home's 
CACFP  participation  prior  to  any  formal 
action  to  revoke  the  home's  licensure  or 
approval.  If  the  sponsoring  organization 
determines  that  there  is  an  imminent 
threat  to  the  health  or  safety  of 
participants  at  a  day  care  home,  or  that 
the  day  care  home  has  engaged  in 
activities  that  threaten  the  public  health 
or  safety,  and  the  licensing  agency 
cannot  make  an  immediate  onsite  visit, 
the  sponsoring  organization  must 
immediately  notify  the  appropriate  State 
or  local  licensing  and  health  authorities 
and  take  action  that  is  consistent  with 
the  recommendations  and  requirements 
of  those  authorities.  An  imminent  threat 
to  the  health  or  safety  of  participants 
and  engaging  in  activities  that  threaten 
the  public  health  or  safety  constitute 
serious  deficiencies;  however,  the 
sponsoring  organization  must  use  the 
procedures  in  this  paragraph  (1)(4)  (and 
not  the  procedures  in  paragraph  (1)(3)  of 
this  section)  to  provide  the  day  care 
home  notice  of  the  suspension  of 
participation,  serious  deficiency,  and 
proposed  termination  of  the  day  care 
home's  agreement, 
(ii)  Notice  of  suspension,  serious 
■  deficiency,  and  proposed  termination. 
The  sponsoring  organization  must  notify 
the  day  care  home  that  its  participation 
has  been  suspended,  that  the  day  care 
home  has  been  determined  seriously 
deficient,  and  that  the  sponsoring 
organization  proposes  to  terminate  the 
day  care  home's  agreement  for  cause, 
and  must  provide  a  copy  of  the  notice 
to  the  State  agency.  The  notice  must: 

(A)  Specify  the  serious  deficiency(ies) 
found  and  the  day  care  home's 
opportunity  for  an  administrative 
review  of  the  proposed  termination  in 
accordance  with  §  226.6(1); 

(B)  State  that  participation  (including 
all  Program  payments)  will  remain 
suspended  until  the  administrative 
review  is  concluded; 

(C)  Inform  the  day  care  home  that  if 
the  administrative  review  official 
overturns  the  suspension,  the  day  care 
home  may  claim  reimbursement  for 
eligible  meals  served  during  the 
suspension; 

(D)  Inform  the  day  care  home  that 
termination  of  the  day  care  home's 
agreement  will  result  in  the  placement 
of  the  day  care  home  on  the  National 
disqualified  list;  and 


(E)  State  that  if  the  day  care  home 
seeks  to  voluntarily  terminate  its 
agreement  after  receiving  the  notice  of 
proposed  termination,  the  day  care 
home  will  still  be  terminated  for  cause 
and  disqualified. 

(iii)  Agreement  termination  and 
disqualification.  The  sponsoring 
organization  must  immediately 
terminate  the  day  care  home's 
agreement  and  disqualify  the  day  care 
home  when  the  administrative  review 
official  upholds  the  sponsoring 
organization's  proposed  termination,  or 
when  the  day  ceire  home's  opportunity 
to  request  an  administrative  review 
expires. 

(iv)  Program  payments.  A  sponsoring 
organization  is  prohibited  from  making 
any  Program  payments  to  a  day  care 
home  that  has  been  suspended  until  any 
administrative  review  of  the  proposed 
termination  is  completed.  If  the 
suspended  day  care  home  prevails  in 
the  administrative  review  of  the 
proposed  termination,  the  sponsoring 
organization  must  reimburse  the  day 
care  home  for  eligible  meals  served 
during  the  suspension  period. 

10.  In  §226.17: 

a.  Paragraph  (b)(2)  is  amended  by 
removing  the  comma  and  all  text  that 
follows  the  words  "the  Internal  Revenue 
Code  of  1986"  and  adding  a  period  in 
its  place;  and 

b.  A  new  paragraph  (d)  is  added. 
The  addition  above  reads  as  follows: 

S  226.1 7    Child  care  center  provisions. 

***** 

(d)  If  so  instructed  by  its  sponsoring 
organization,  a  sponsored  center  must 
distribute  to  parents  a  copy  of  the 
sponsoring  organization's  notice  to 
parents. 

11.  In  §226.18: 

a.  A  new  sentence  is  added  to  the 
introductory  text  of  paragraph  (b)  after 
the  third  sentence; 

b.  Paragraph  (b)(1)  is  revised; 

c.  Remove  the  word  "and"  at  the  end 
of  paragraph  (b)(8); 

a.  Remove  the  period  at  the  end  of 
paragraphs  (b)(9),  (b)(10),  (b)(ll),  and 
(b)(12)  and  add  a  semicolon  in  its  place: 
and 

e.  New  paragraphs  (b)(13),  (b)(14), 
(b)(15),  and  (b)(16)  are  added. 

The  revision  and  additions  specified 
above  read  as  follows: 

§  226.1 8    Day  care  home  provisions. 

***** 

(b)  *  *  *  The  agreement  must  be 
signed  by  the  sponsoring  organization 
and  the  provider  and  must  include  the 
provider's  full  name,  mailing  address, 
and  date  of  birth.  *  *  ^ 

(1)  The  right  of  the  sponsoring 
organization,  the  State  agency,  the 


Department,  and  other  State  and  Federal 
officials  to  make  announced  or 
unannounced  reviews  of  the  day  care 
home's  operations  and  to  have  access  to 
its  meal  service  and  records  during  its 
normal  hours  of  child  care  operations. 
For  day  care  homes  participating  )uly 
29,  2002,  the  sponsoring  organization 
must  amend  the  current  agreement  no 
later  than  August  29,  2002; 
*     ^  *         *        *        • 

(13)  The  State  agency's  policy  to 
restrict  transfers  of  day  care  homes 
between  sponsoring  organizations; 

(14)  The  responsiDility  of  the  day  care 
home  to  notify  their  sponsoring 
organization  in  advance  whenever  they 
are  planning  to  be  out  of  their  home 
during  the  meal  service  period.  The 
agreement  must  also  state  that,  if  this 
procedure  is  not  followed  and  an 
unannounced  review  is  conducted 
when  the  children  are  not  present  in  the 
day  care  home,  claims  for  meals  that 
would  have  been  served  during  the 
unannounced  review  will  be 
disallowed; 

(15)  The  day  care  home's  opportunity 
to  request  an  administrative  review  if  a 
sponsoring  organization  issues  a  notice 
of  proposed  termination  of  the  day  care 
home's  Program  agreement,  or  if  a 
sponsoring  organization  suspends 
participation  due  to  health  and  safety 
concerns,  in  accordance  with 
§226.6(l)(2);and 

(16)  If  so  instructed  by  its  sponsoring 
organization,  the  day  care  home's 
responsibilify  to  distribute  to  parents  a 
copy  of  the  sponsoring  organization's 
notice  to  parents. 


§226.19    [Amaratod] 

12.  In  §  226.19,  paragraph  (b)(2)  is 
amended  by  removing  the  comma  and 
all  text  that  follows  the  words  "the 
Internal  Revenue  Code  of  1986"  and 
adding  a  period  in  its  place. 

§226.198    [Amended] 

13.  In  §  226.19a.  paragraph  (b)(4)  is 
amended  by  removing  the  comma  and 
all  text  that  follows  the  words  "the 
Internal  Revenue  Code  of  1986"  and 
adding  a  period  in  its  place. 

§226.23    [AmendMl] 

14.  In  §226.23: 

a.  The  introductory  text  of  paragraph 
(h)  is  amended  by  removing  the  word 
"four"  in  the  second  sentence  and" 
adding  in  its  place  the  word  "three", 
and  by  removing  the  reference 
"226.6(1)"  and  adding  the  reference 
"226.6{m)"  in  their  place. 

b.  Paragraph  (h)(1)  is  amended  by 
removing  the  words  "section  226.6(1)  of 
this  Part"  in  the  second  sentence  and 
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adding  the  words  "§  226.6(in)"  in  their 
place. 


Dated:  lune  7.  2002. 
Eric  M.  Bast, 

Under  Secretary  for  Food,  Nutrition,  and 
Consumer  Services. 

(FR  Doc.  02-15776  Filed  6-26-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

BurMu  of  Alcohol,  Tobacco  and 
FlrMrms 

27CFRPart7 

[Notic*  No.  94e] 
RIN  1512-AC10 

Labeling  and  Advartlaing  of  MaK 
I  (2000R-107P) 


agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasiuy. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  revises  the 
regulations  regarding  the  labeling  and 
advertising  of  malt  beverages  in 
accordance  with  plain  language 
principles.  These  changes  also 
incorporate  minor  technical 
amendments.  There  are  no  changes  in 
requirements  from  the  existing 
regulations.  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is  making 
this  change  in  order  to  more  clearly 
communicate  the  existing  requirements. 
Because  we  are  amending  these 
regulations  to  conform  to  the  plain 
language  style,  we  are  limiting 
comments  to  the  effects  of  this  change 
in  the  regulations'  language.  While  we 
welcome  comments  on  any  aspect  of 
these  regulations,  we  will  consider  in 
this  rulemaking  only  those  comments 
that  bear  on  the  change  in  language. 
DATES:  We  must  receive  your  written 
comments  not  later  than  August  26, 
2002. 

ADDRESSES:  You  must  send  written 
comments  to:  Chief,  Regulations 
Division,  Notice  No.  946,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091- 
0221. 

See  also  the  heading  entitled  "Public 
Participation — Submission  of 
Comments"  in  the  SUPPIJEMENTARY 
INFORMATION  portion  of  this  notice  for 
information  about  submitting  comments 
by  FAX  or  by  electronic  mail. 

Anyone  may  examine  copies  of 
written  conunents  to  this  notice  of 
proposed  rulemaking,  including 
comments  submittisd  by  FAX  or  by 
electronic  mail.  Comments  will  be 
available  for  public  inspection  diuing 
normal  business  hours  at:  ATF  Reading 
Room,  Room  6480,  650  Massachusetts 
Avenue  NW.,  Washington,  DC  20226; 
telephone  202-927-7890. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  Charles  N.  Bacon,  Program 
Manager,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  10  Causeway  Street. 
Room  701,  Boston,  MA  02222; 
telephone  617-557-1323. 


SUPPLEMENTARY  INFORMATION: 

Public  Participation— SubmiMion  of 
Comments 

We  request  comments  from  all 
interested  persons.  We  will  carefully 
consider  all  comments  we  receive  on  or 
before  August  26,  2002.  We  will  give  the 
same  consideration  to  conunents  we 
receive  after  that  date  if  it  is  practical  to 
do  so,  but  we  give  assurance  of 
consideration  only  to  conunents  we 
receive  on  or  before  the  closing  date. 

Because  we  intend  that  this 
rulemaking  revise  only  the  style  of 
language,  and  not  the  effect  of  the 
regulations,  we  solicit  comments  on  that 
basis  only.  Accordingly,  comments 
should  be  limited  to  the  following 
questions:  Does  this  language  hav^  the 
same  effect  as  the  old  regulations?  Does 
the  plain  language  format  effect  the 
operation  of  the  regulations?  Is  this  new 
style  helpful  or  useful?  We  will  not 
consider  in  this  rulemaking  any 
comments  that  go  beyond  this  scope. 

Will  ATF  Treat  My  Conunents  as 
Confidential? 

■  No.  We  will  not  recognize  any 
material  in  comments  as  confidential. 
Your  comments  may  be  disclosed  to  the 
public.  You  should  not  include  any 
material  that  you  consider  to  be 
confidential  or  inappropriate  for  public 
disclosure.  We  may  disclose  the  name  of 
any  person  submitting  a  comment. 

May  I  Submit  a  Comment  by  Facsimile 
Transmission? 

Yes.  You  may  submit  comments  by 
facsimile  transmission  to  (202)  927- 
8602.  Facsimile  comments  must  meet 
these  guidelines.  They  must: 

1.  Be  legible  when  printed  on  8  V2  x 
11' paper; 

2.  Contain  the  notice  number  and  a 
written  signature;  and 

3.  Be  three  pages  or  less  in  length. 
We  will  not  accept  FAX  conunents 

longer  than  three  pages.  We  will  not 
acknowledge  receipt  of  FAX 
transmittals.  We  will  treat  facsimile 
comments  as  originals. 

May  I  Submit  Comments  by  Electronic 
Mail? 

Yes.  You  may  submit  comments  by 
electronic  mail  to 

nprm@atfhq.atf.treas.gov  or  through  the 
ATF  home  page  at  http:// 
www.atf.treas.gov.  Electronic  mail 
comments  must  include: 

1 .  A  reference  to  this  document's  ATF  ■ 
notice  number; 

2.  Your  e-mail  address;  and 

3.  Your  nune  and  post  office  address. 


Background 

This  is  a  plain  language  revision  of  27 
CFR  part  7,  Labeling  and  Advertising  of 
Malt  Beverages.  We  issued  the  original 
requirements  in  part  7  after  an 
opportimity  for  notice  and  comment  in 
the  rulemaking  process.  Since  we  are 
making  only  stylistic  changes  and  minor 
technical  amendments,  we  are  limiting 
comments  to  the  plain  language  issue  in 
this  proposed  rule.  As  this  revision 
adopts  the  plain  language  style,  there  is 
no  change  in  the  intent  or  effect  of  the 
regulations  frt>m  the  existing  part  7. 
There  are  no  changes  to  the  authority, 
scope,  or  effect  of  the  regulations.  The 
authority  for  these  requirements 
remains  27  U.S.C.  205. 

Discunion 

What  Is  ATF  Doing  About  the  Interim 
Regulation  on  Alcohol  Content? 

This  revision  combines  the  existing 
sections  that  concern  alcohol  content. 
We  omit  the  old  §  7.26,  a  section  we 
siispended  on  April  19, 1993,  in  T.D. 
ATF-339.  Instead,  we  simply  state  the 
current  "interim"  reqiiirements  found  at 
§  7.71.  The  plain  language  requirements 
are  in  new  §§  7.100  through  7.108. 

Why  Is  ATF  Issuing  Part  7  in  Plain 
Language? 

We  intend  for  this  revision  to  provide 
greater  clarity  to  part  7.  It  is  one  of  the 
first  revisions  of-our  regulations  to 
adopt  the  plain  language  style.  As  one 
of  the  smaller  parts  in  title  27,  it  is  one 
that  is  more  easily  revised.  This  change 
givf  s  us  a  plain  language  version  to 
serve  as  a  model  for  fut\ire  revisions. 

How  Does  This  Revision  Change  Part  7? 

There  are  no  changes  to  the  ciurent 
requirements.  There  are  no  additions  or 
deletions  from  regulatory  provisions. 
However,  we  are  amending  part  7  in 
several  ways. 

We  are  expanding  section  headings, 
moving  material  from  subordinate 
sections  to  main  section  numbers, 
reorganizing  for  easier  reading,  and 
simplifying  language. 

We  are  combining  identical 
reiquirements  for  labeling  and 
advertising.  We  had  previously  listed 
nearly  identical  requirements  for 
labeling  and  advertisement  in  separate 
subparts.  We  are  now  combining  similar 
requirements  that  apply  to  both  labeling 
and  advertising.  Where  requirements 
differ,  we  make  those  distinctions  in 
separate  sections. 

We  are  stating  requirements  in  a  more 
logical,  clearly  identified  order. 

1.  New  subpart  C  lists  requirements 
for  labeling  malt  beverages. 
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2.  New  subpart  D  lists  requirements 
for  advertising  malt  beverages. 

3.  New  subpart  E  lists  prohibited 
practices  for  labeling  and  advertising  of 
malt  beverages. 

To  What  Extent  Does  This  Regulation 
Apply? 

These  regulations  apply  to  the 
labeling  and  advertising  of  malt 
beverages  to  the  extent  that  State  law 
applies  to  these  issues.  Some  States 
have  adopted  the  Federal  Alcohol 
Administration  Act  (FAA)  requirements. 
Other  States  have  different 
requirements,  including: 

Specific  State  alcdhol  beverage 
regulations. 

General  incorporation  of  the  Federal 
rules  as  State  rules,  or 

Other  requirements,  such,  as 
regulation  of  alcohol  beverages  as  food. 

If  your  State  requires  that  you  label 
your  malt  beverages,  whether  through  a 
malt  beverage-specific  law,  or  through  a 
more  general  law,  such  as  a  requirement 
to  label  as  a  food  product,  then  these 
labeling  regulations  apply  to  you. 
Likewise,  if  your  State  consumer 
protection  or  unfair  merchandise 
practices  impose  similar  requirements 
on  advertising  malt  beverages,  then 
these  advertising  regulations  apply  to 
you. 

Is  My  Internet  Advertisement  Covered 
by  These  Regulations? 

Yes.  If  you  are  subject  to  part  7,  your 
Internet  advertisement  is  subject  to 
these  rules.  The  old  part  7  makes  it  clear 
that  any  medium  is  covered.  When 
these  regulations  were  first  issued  in 
1936,  the  Internet  did  not  exist.  This 
revision  of  part  7  makes  it  clear  that  the 
Internet  is  a  covered  medium. 

How  Can  I  Find  a  New  Section  From  an 
"Old"  Section  in  the  Revised  Part  7? 

This  chart  is  a  cross-reference 
between  the  previous  section  numbers 
and  the  new  section  niunbers: 

Cross  Reference  Table— Previous 
Part  7  Sections  to  Revised  Sec- 
tions 


Cross  Reference  Table— Previous 
Part  7  Sections  to  Revised  Sec- 
tions—Continued 


Previous  section 


7.1  

7.2  

7.3  

7.3(a) 

7.3(b)  

7.4  

7.10  

7.20(a)  ... 
7.20(b)  ... 
7.20(C)(1) 
7.20(c)(1) 
7.20(c)(2) 


Revised  section 


7.1 

7.2 

7.15 

7.4 

7.5 

7.6 

7.10 

7.3 

7.8,  7.30 

7.110 

7.111 

7.112 


Previous  section 


7.21  

7.21(a) 

7.21(b)  

7.21(c)  

7.22(a) 

7.22(a)(3)  . 
7.22(b)(1)  . 
7.22(b)(2)  . 
7.22(b)(3)  . 
7.22(b)(4)  . 
7.22(b)(5)  . 
7.22(b)(6)  . 
7.22(b)(7) 

7.23(a)  

7.23(b)  

7.23(b)  

7.23(c)  

7.24(a)  

7.24(b)  

7.24(C)  

7.24(d)  

7.24(e)  

7.24(f)  ...... 

7.24(f)  

7.24(f)  

7.24(g)  

7.24(h)  

7.25(a)(1) 
7.25(a)(2) 

7.25(b)  

7.25(c)  

7.26  

7.27  

7.27(a)  

7.27(b)  

7.27(C)  

7.28(a)  

7.28(b)(1) 
7.28(b)(2) 
7.28(b)(1) 

7.28(C)  

7.28(c)  

7.28(c)  

7.28(d)  

7.28(e)  

7.29(a)  

7.29(a)(1) 
7.29(a)(2) 
7.29(a)(3) 
7.29(a)(4) 
7.29(a)(5) 
7.29(a)(5) 
7.29(a)(6) 
7.29(a)(6) 

7.29(b)  

7.29(b)  .... 

7.29(C)  

7.29(d)  .... 
7.29(d)  .... 
7.29(e)  .... 

7.29(f)  

7.29(f)  

7.29(g)  .... 
7.29(h)  .... 

7.30  

7.31(a)  .... 
7.31(a)  .... 
7.31(b)  .... 
7.31(c)  .... 
7.31(d)  .... 


Revised  section 


7.60 

7.61 

7.62 

7.63 

7.40 

7.80 

7.41 

7.42 

7.43 

7.44 

7.45 

7.46 

7.47 

7.50 

7.51 

7.52 

7.53 

7.70 

7.71 

7.72 

7.73 

7.74 

7.75 

7.77 

7.78 

7.76 

7.79 

7.81 

7.82 

7.83 

7.84 

Omitted 

7.90 

7.91 

7.91 

7.90 

7.31 

7.33 

7.33 

7.32 

7.34 

7.35 

7.36 

7.37 

7.38 

7.300 

7.301 

7.302 

7.303 

7.304 

7.305 

7.306 

7.320 

7.321 

7.307 

7.308 

7.309 

7.310 

7.311 

7.312 

7.313 

7.314 

7.322 

7.323 

7.3 

7.20 

7.21 

7.24 

7.25 

7.26 


Cross  Reference  Table— Previous 
Part  7  Sections  to  Revised  Sec- 
tions—Continued 


Previous  section 


7.40  

7.41(a)  

7.41(a)  

7.41(b)  

7.42  

7.50  

7.50  

7.50  

7.51  

7.51   

7.51(a)  

7.51(b)  

7.52  

7.52(a) 

7.52(b)  

7.52(C)  

7.53(a)  ...... 

7.53(b)  

7.53(c)  

7.53(d)  

7.53(e)  

7  54 

7;54(a)(i)"' 

7.54(a)(2) 

7.54(a)(31 

7.54(a)(4) 

7.54(a)(5) 

7.54(a)(5) 

7.54(a)(6) 

7.54(a)(6) 

7.54(a)(7) 

7.54(b)(1) 

7.54(b)(2) 

7.54(c)(1) 

7.54(c)(1)  . 

7.54(c)(2) 

7.54(c)(3)  . 

7.54(d)(1) 

7.54(d)(2) 

7.54(e)  

7.54(f)  

7.54(g)  

7.54(g) 

7.54(h)  

7.55(a)  

7.55(b)(1) 
7.55(b)(2) 
7.55(b)(3) 

7.60  

7.71(a)  

7.71(b)(1) 

7.71(b)(2) 

7.71(b)(3) 

7.71(c)(1) 

7.71(c)(2) 

7.71(c)(3) 

7.71(c)(3) 

7.71(d)  .... 

7.71(e)  .... 

7.71(f)  


Revised  section 


7.3 

7.20 

7.22 

7.26 

7.23 

7.3 

7.200 

7.201 

7.11 

7.12 

7.13 

7.14 

7.210 

7.211 

7.212 

7.213 

7.220 

7.221 

7.222 

7.223 

7.224 

7.300 

7.301 

7.302 

7.303 

7.304 

7.305 

7.306 

7.307 

7.306 

7.309 

7.330 

7.331 

7.313 

7.314 

7.332 

7.333 

7.334 

7.335 

7.312 

7.336 

7.310 

7.311 

7.337 

7.340 

7.350 

7.351 

7.353 

7.9 

7.100 

7.101 

7.102 

7.102 

7.103 

7.104 

7.103 

7.105 

7.106 

7.107 

7.108 


How  Can  I  Find  an  "Old"  Section  From 
the  New  Section  in  the  Revised  Part  7? 

This  chart  shows  the  derivation  of  the 
new  language  from  the  old.  It  is  a  cross- 
reference  between  the  revised  section 
numbers  and  the  previous  section 
numbers. 
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Derivation  Reference  Table— Re- 
vised Part  7  Sections  to  Pre- 
vious Sections 


Derivation  Reference  Table— Re- 
vised Part  7  Sections  to  Pre- 
vious Sections— Continued 


Revised  section 

Omitted 

7.1 

7.2 

7.3 

7.4 

7.5 

7.6 

7.7 

7.8 

7.9 

7.10 

7.11  

7.12 

7.13 

7.14 

7.15 

7.20 

7.21  

7.22 

7.23 

7.24 

7.25 

7.26 -... 

7.30 

7.31  

7.32 

7.33 

7.34 

7.35 

7.36 

7.37 

7.38 _ 

7.40 

7.41  

7.42 

7.43 

7.44 

7.45 

7.46 

7.47 

7.50 

7.51  

7.52 

7.53 

7.60 

7.61  .'..... 

7.62 

7.63 

7.70 

7.71  

7.72 

7.73 

7.74 

7.75 

7.7ft 

7.77 

7.78 

7.79 

7.80 

7.81  

7.82 

7.83 


Previous  section 


7.26 

7.1 

7.2 

7.20(a).  7.30.  7.40.  7.50 

7.3(a) 

7.3(b) 

7.4 

Part  7  references  to  prior 

rulemalung  decisions. 
7.20(b) 
7.60 
7.10 
7.51 
7.51 
7.51(a) 
7.51(b) 
7.3 

7.31(a).  7.41(a) 
7.31(a) 
7.41(a) 
7.42 
7.31(b) 
7.31(C) 

7.31(d).  7.41(b) 
7.30 
7.28(a) 
7.28(b)(1) 

7.28(b)(1).  7.28(b)(2) 
7.28(c) 
7.28(c) 
7.28(c) 
7.28(d) 
7.28(e) 
7.22(a) 
7.22(b)(1) 
7.22(b)(2) 
7.22(b)(3) 
7.22(b)(4) 
7.22(b)(5) 
7.22(b)(6) 
7.22(b)(7) 
7.23(a) 
7.23(b) 
7.23(b) 
7.23(C) 
7.21 
7.21(a) 
7.21(b) 
7.21(c) 
7.24(a) 
7.24(b) 
7.24(c) 
7.24(d) 
7.24(e) 
7.24(f) 
7.24(g) 
7.24(0 
7.24(f) 
7.24(h) 
7.22(a)(3) 
7.25(a)(1) 
7.25(a)(2) 
7.25(b) 


Revised  section 

7.84 

7.90 

7.91  

7.100 

7.101  

7.102 

7.103 

7.104 

7.105 

7.106 

7.107 

7.108 

7.110 

7.111  _.. 

7.112 

7.200 

7.201  

7.210 

7.211  

7.212 

7.213 

7.220 

7.221 

7.222 

7.223 

7.224 

7.300 

7.301  

7.302 

7.303 

7.304 

7.305 

7.306 

7.307 

7.308 

7.309 

7.310 

7.311  

7.312 

7.313 

7.314 

7.320 

7.321  

7.322 

7.323 

7.330 

7.331 

7.332 

7.333 

7.334 

7.335 

7.336 

7.337 

7.340 

7.350 

7.351  

7.353 


Previous  section 


7.25(c) 

7.27.  7.27(c) 

7.27(a).  7.27(b) 

7.71(a) 

7.71(b)(1) 

7.71(b)(2),  7.71(bK3) 

7.71(c)(1).  7.71(CK3) 

7.71(C)(2) 

7.71(c)(3) 

7.71(d)         . 

7.71(e) 

7.71(f) 

7.20(c)(1) 

7.20(C)(1) 

7.20(C)(2) 

7.50 

7.50 

7.52 

7.52(a) 

7.52(b) 

7.52(C) 

7.53(a) 

7.53(b) 

7.53(C) 

7.53(d) 

7.53(e) 

7.29(a).  7.54 

7.29(a)(1).  7.54(a)(1) 

7.29(a)(2).  7.54(a)(2) 

7.29(a)(3).  7.54(a)(3) 

7.29(a)(4).  7.54(a)(4) 

7.29(a)(5).  7.54(a)(5) 

7.29(a)(5).  7.54(a)(5) 

7.29(b).  7.54(a)(6) 

7.29(b).  7.54(a)(6) 

7.29(c).  7.54(a)(7) 

7.29(d).  7.54(g) 

7.29(d).  7.54(g) 

7.29(e).  7.54(e) 

7.29(f).  7.54(c)(1) 

7.29(f).  7.54(c)(1) 

7.29(a)(6) 

7.29(a)(6) 

7.29(g) 

7.29(h) 

7.54(b)(1)' 

7.54(b)(2) 

7.54(c)(2) 

7.54(c)(3) 

7.54(d)(1) 

7.54(d)(2) 

7.54(f) 

7.54(h) 

7.55(a) 

7.55(b)(1) 

7.55(b)(2) 

7.55(b)(3) 


What  Are  the  Technical  Amendments 
ATFIs  Making  in  This  Rule? 

We  are  making  minor  technical 
amendments  to  clarify  the  appropriate 


ATF  officer  who  is  responsible  for 
certain  actions.  These  changes 
incorporate  references  to  the 
"appropriate  ATF  officer"  and  to  ATF 
delegation  orders.  These  changes  are 
necessary  to  more  effectively  administer 
these  rules  with  the  continued  prospect 
of  organizational  changes.  We  have 
frequently  found  that  oui  regulatory 
requirements  do  not  match  our 
organizational  alignment.  Sometimes  we 
have  made  several  reorganizational 
changes  before  the  regulations  are 
changed  to  reflect  the  ciurent 
responsibilities.  In  the  case  of  these 
regulations,  there  are  named  ATF 
officials  whose  titles  are  more  than  10 
years  outdated.  It  is  not  imusual  for  the 
rules  to  require  actions  by  officers 
whose  title  or  function  has  changed 
several  times.  By  amending  the  rules  to 
cite  "appropriate  ATF  officer"  we  can 
then  make  the  necessary  changes  more 
easily  in  an  ATF  delegation  order  that 
we  make  available  through  our 
Distribution  Outer  and  publish  on  our 
Internet  website.  This  ATF  order 
delegates  specific  responsibilities  to  the 
"appropriate"  ATF  officer.  We  express 
these  requirements  in  a  new  §  7.15. 

What  Changes  Is  ATF  Making  for  Cross- 
References  to  Previous  Rulemaking 
Decisions? 

We  are  moving  cross-references  for 
previous  Treasury  Decisions  to  a  new 
%7.7.  This  cross-reference  facilitates 
future  updates  of  this  important 
research  tool  for  those  who  need  this 
information. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104^ 
13,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  notice  of 
proposed  rulemaking  because  there  are 
no  new  or  revised  recordkeeping  or 
reporting  requirements. 

The  Office  of  Management  and  Budget 
has  previously  approved  the  collections 
of  information  contained  in  this  notice 
of  proposed  rulemaking,  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  or  the  Paperwork 
Reduction  Act  of  1995.  The  collection  of 
information  in  this  regulation  is  in  the 
following  sections: 


Information  Collections  in  Part  7 

For  the  purpose  of .  .  . 

Old  section 

New  section 

OMB  sontrol 
No. 

Declaration  of  sulfites 

S722.(b)(6) 

§7.46  

1512-0469 
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Information  Collections  in  Part  7— Continued 


For  the  purpose  of .  . 


Name  and  address 


Old  section 


New  section 


§7.25 


OMB  sontrol 
No. 


§§7.81-7.84 


1512-0474 


Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  do 
not  apply  because  this  notice  of 
proposed  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Any  final  rule  published  as  a  result  of 
this  notice  will  not  impose,  or  otherwise 
cause,  a  significant  increase  in 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 

We  do  not  expect  the  final  rule  to 
have  a  significant  secondary  or 
incidental  effect  on  a  substantial 
number  of  small  entities.  Accordingly, 
we  certify  under  the  provisions  of 
section  3  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b))  that  this  notice 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code  of  1986,  we  have 
submitted  this  regulation  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Executive  Order  12866 

We  determined  that  this  rule  is  not  a 
significant  regulatory  action  because  it 
will  not: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  govenunents  or 
commimities; 

2.  Oeate  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Drafting  Information 

The  principal  author  of  this  document 
is  William  H.  Foster,  Regulations 
Division,  Biutsau  of  Alcohol,  Tobacco 
and  Firearms. 


List  of  Subjects  in  27  CFR  Part  7 

Advertising,  Authority  delegations. 
Beer,  Consumer  protection.  Customs 
duties  and  inspection.  Imports, 
Labeling,  Packaging  and  (Containers, 
Reporting  and  recordkeeping 
requirements. 

Proposed  Rule 

,  For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  title  27, 
Code  of  Federal  Regulations,  by  revising 
part  7  in  its  entirety  as  follows: 

PART  7-LABEUNG  AND 
ADVERTISING  OF  MALT  BEVERAGES 

Par.  1.  To  incorporate  the  principles 
of  plain  language,  revise  part  7  to  read 
as  follows: 

PART  7— LABEUNG  AND 
ADVERTISING  OF  MALT  BEVERAGES 

Subpart  A— Wftat  Is  the  Scope  of  The 
Regulations  in  This  Part? 

Sec. 

7.1  What  do  the  regulations  in  this  part 
cover? 

7.2  To  which  jurisdictions  do  the 
regulations  in  this  part  apply? 

7.3  How  does  State  law  affect  the 
regulations  in  this  part? 

7.4  What  ATF  Forms  must  I  use? 

7.5  Where  do  I  get  ATF  Forms? 

7.6  What  other  regulations  apply? 

7.7  Which  Treasury  Decisions  preceded  the 
revision  of  this  part? 

7.8  Who  must  comply  with  the  regulations 
in  this  part? 

7.9  Do  these  regulations  apply  to  malt 
beverages  I  export  in  bond? 

Subpart  B— Definitions 

7.10  What  terms  must  I  know  to  understand 
these  regulations? 

7.11  What  is  a  malt  beverage 
"advertisement?" 

7.12  What  are  examples  of  malt  beverage 
advertisements? 

7.13  Is  my  malt  beverage  label  an 
advertisement? 

7.14  Is  a  news  article  an  advertisement?" 

7.15  Who  is  the  "appropriate  ATF  officer" 
for  malt  beverage  labeling  and 
advertising? 

Subpart  C— Labeling  Requirements  for  Malt 
Beverages 

Requirements  for  Certificates  of  Label 
Approval 

7.20    When  must  I  obtain  a  certificate  of 
label  approval  from  ATF  for  a  domestic 
malt  beverage? 


7.21  When  must  I  obtain  a  certificate  of 
label  approval  from  ATF  for  an  imported 
malt  beverage? 

7.22  How  do  I  obtain  a  certificate  of  label 
approval? 

7.23  When  must  I  exhibit  a  certificate  of 
label  approval? 

7.24  Must  imported  malt  beverage  labels  be 
identical  to  the  label  on  the  certificate  of 
label  approval? 

7.25  What  if  my  imported  malt  beverage 
labels  do  not  conform  to  my  certificate 
of  label  approval? 

7.26  Where  do  I  find  the  ATF  procedures 
for  certificates  of  label  approval? 

General  Label  Requirements 

7.30  Why  must  I  label  my  malt  beverages? 

7.31  Must  I  use  a  contrasting  background? 

7.32  What  size  of  type  is  acceptable  for  the 
alcohol  content  statement? 

7.33  What  size  of  type  is  acceptable  for 
mandatory  information  other  than  the 
alcohol  content? 

7.34  Is  English  required  for  the  label? 

7.35  May  I  make  statements  in  foreign 
languages? 

7.36  May  I  use  Spanish  for  malt  beverages 
destined  for  Puerto  Rico? 

7.37  How  must  I  attach  my  labels  to  the 
containers? 

7.38  May  I  state  information  that  is  not 
required? 

Mandatory  Label  Information 

7.40  What  information  is  required  on  my 
brand  label? 

7.41  What  additional  information  is 
required  for  an  imported  mall  beverage? 

7.42  What  additional  information  is 
required  for  malt  beverages  I  bottle  or 
pack  for  another  person? 

7.43  Am  I  required  to  include  the  alcohol 
content? 

7.44  How  must  I  label  my  malt  beverage 
made  with  FD&C  Yellow  No.  5? 

7.45  How  must  I  label  my  malt  beverage  if 
saccharin  is  present? 

7.46  How  must  I  label  my  malt  beverage  if 
it  contains  sulfites? 

7.47  How  must  I  label  my  malt  beverage  if 
it  contains  aspartame? 

Brand  Names 

7.50  What  is  the  brand  name? 

7.51  What  is  a  misleading  brand  name? 

7.52  How  can  I  fix  a  misleading  brand 
name? 

7.53  Are  certain  trade  or  brand  names  of 
foreign  origin  exempt  from  §  7.51?. 

Misbranding 

7.60  What  is  "misbranding?" 

7.61  What  if  my  label  doesn't  have  all  the 
mandator>'  information? 

7.62  On  my  cartons  or  cases  may  I  use 
material  that  is  prohibited  on  labels? 


43500 


Federal  Regi«ter/Vol.  67,  No.  124 /Thursday,  June  27,  2002 / Proposed  Rules 


7.63     May  I  use  containers  that  are 
permanently  marked  with  someone 
else's  name? 

Qua  and  Type 

7.70  What  is  class  and  type? 

7.71  What  is  the  class  for  a  reconstituted 
malt  beverage? 

7.72  What  is  "half  and  half?" 

7.73  What  class  designation  may  I  use  to 
label  malt  beverages  with  less  than  one- 
half  of  1  percent  alcohol  by  volume? 

7.74  What  rules  apply  to  class  for  ale. 
porter,  and  stout? 

7.75  What  are  the  requirements  for 
geographical  names  for  distinctive  types 
of  malt  beverages? 

7.76  What  is  a  generic  geographical  name 
for  distinctive  types  of  malt  beverages? 

7.77  What  are  examples  of  distinctive  types 
of  malt  beverages  with  geographical 
names  that  are  not  generic? 

7.78  How  may  I  designate  Pilsner  beer  that 
I  produce  in  the  United  States? 

7.79  How  may  I  use  a  geographical  name  on 
other  than  a  distinctive  malt  beverage 
type? 

Name  and  Addreee 

7.80  Where  must  I  state  my  name  and 
address? 

7.81  What  name  and  address  is  required  for 
domestic  malt  beverages? 

7.82  What  name  and  address  is  acceptable 
if  I  pack  or  bottle  for  someone  else? 

7.83  What  name  and  address  is  required  for 
imported  malt  beverages? 

7.84  What  type  of  address  must  I  state  on 
my  label? 

Net  Contenta  Statement 

7.90  Where  must  I  state  the  net  contents  of 
my  container? 

7.91  How  must  I  state  net  contents? 

Alcohol  Content 

7.100  When  may  I  state  the  alcohol  content 
of  my  malt  beverage? 

7.101  What  measurement  do  I  use  to  state 
alcohol  content? 

7.102  How  do  I  state  alcohol  content? 

7.103  What  tolerance  is  permitted  between 
actual  alcohol  content  and  the  label 
statement  of  alcohol  content? 

7.104  What  is  the  acceptable  tolerance  for 
"low"  or  "reduced"  alcohol  malt 
beverages? 

7.105  What  is  the  tolerance  for  a  malt 
beverage  I  label  with  a  "0.0%"  alcohol 
content? 

7.106  When  may  I  use  the  terms  "low 
alcohol"  or  "reduced  alcohol?" 

7.107  When  may  I  use  the  term  "non- 
alcoholic?" 

7.108  When  may  I  use  the  term  "alcohol 
free?" 

Relabeling  Malt  Beverages 

7.110  May  I  alter  a  malt  beverage  label 
already  on  the  container? 

7.111  May  I  relabel  a  mah  beverage? 

7.112  How  do  I  get  permission  to  relabel  a 
malt  beverage? 

Subpart  0— Advvrttoing  of  ItaK  Davwg— 

7.200    Who  must  comply  with  these 
regulations? 


7.201  Are  there  exceptions  to  advertising 
requirements? 

Mandatory  Advertiaing  Statements 

7.210  What  statements  are  mandatory  for 
malt  beverage  advertisements? 

7.21 1  What  information  is  required  about 
the  responsible  advertiser? 

7.212  What  information  is  required  for  malt 
beverage  class? 

7.213  Is  there  any  exception  to  mandatory 
information? 

Legibility  of  Mandatory  information  - 

7.220  What  are  the  requirements  for 
legibility  of  mandatory  information? 

7.221  What  are  the  requirements  for 
legibility  on  signs,  billboards,  or 
displays? 

7.222  May  I  place  mandatory  information  in 
a  separate  part  of  my  advertisement? 

7.223  May  I  combine  mandatory 
information  for  more  than  one  product? 

7.224  How  apparent  must  the  mandatory 
information  be  to  viewers? 

Subpart  E— Prohibdad  Practicaa  for 
LabaNng  and  Advartlaing 

7.300  What  is  covered  by  these 
prohibitions? 

Malt  Beverage  Labeling  and  Advertisements 

7.301  You  must  not  use  fialse  or  misleading 
statements. 

7.302  You  must  not  disparage  a 
competitor's  products. 

7.303  You  must  not  use  obscene  or  indecent 
material. 

7.304  You  must  not  use  statements  about 
testing  and  analyses  that  may  mislead 
consumers. 

7.305  You  must  not  use  misleading 
statements  about  guarantees. 

7.306  You  may  use  a  statement  for  a  money- 
back  guarantee. 

7.307  You  must  not  mislead  consumers  as 
to  government  authority  for  your  malt 
beverage  processes. 

7.308  You  may  use  a  municipal  or  State 
permit  number. 

7.309  You  must  not  mislead  consumers  as 
to  government  supervision  of  your  malt 
beverage  business. 

7.310  You  must  not  use  United  States  flags 
or  other  insignia. 

7.311  You  must  not  use  flags  or  insignia  in 
a  misleading  manner. 

7.312  You  must  not  use  curative  or 
therapeutic  claims. 

7.313  You  must  not  use  words  that  may 
mislead  as  to  alcoholic  strength. 

7.314  What  is  not  misleading  as  to  alcoholic 
strength? 

Additional  Malt  Beverage  Labeling  Practices 

7.320  Your  brand  and  trade  names  must  not 
include  misleading  endorsements. 

7.321  What  is  an  acceptable  brand  or  trade 
name  labeling  endorsement? 

7.322  You  must  not  use  numerals  that  are 
misleading  as  to  alcoholic  content. 

7.323  You  must  not  use  prohibited  labeling 
statements  on  coverings,  cartons,  or 
cases. 


Additional  Malt  Beverage  Advertisement 
Practices 

7.330  You  must  not  use  advertisement 
statements  inconsistent  with  your  malt 
beverage  labeling. 

7.331  You  must  not  use  an  unapproved 
label  in  an  advertisement. 

7.332  *You  may  depict  an  approved  label 
with  alcohol  content  in  a  malt  beverage 
advertisement. 

7.333  You  may  use  an  advertisement  with 
an  actual  container  showing  an  approved 
alcohol  content  label. 

7.334  You  must  not  use  misleading  class 
statements. 

7.335  You  must  not  use  ale,  porter,  or  stout 
designations  in  a  misleading  manner. 

7.336  Your  advertisement  must  not  confuse 
brands. 

7.337  You  must  not  use  deceptive 
advertising  techniques. 

Comparative  Advertisements 

7.340     May  I  use  comparative  advertising? 

Taste  Tests  in  Advertisements 

7.350  May  I  use  taste  tests  in  malt  beverage 
advertisements? 

7.351  What  scientific  procedures  must  I  use 
for  taste  tests? 

7.352  Must  I  list  the  name  and  address  of 
the  taste  test  administrator? 

Authority:  27  U.S.C.  205. 

Subpart  A— What  to  the  Scope  Of  The 
RegutatkNia  in  Thto  Part? 

17.1  Wliat  do  tha  raguiation*  in  this  part 
covar? 

The  regulations  in  this  part  relate  to 
the  labeling  and  advertising  of  malt 
beverages. 

17.2  To  which  jurisdiction*  do  tha 
raguiations  in  this  part  apply? 

This  part  applies  to  the  States  of  the 
United  States,  the  District  of  Columbia, 
and  the  Commonwealth  of  Puerto  Rico. 

57.3  HowdoasStatalawaftocttha 
raguiation*  in  thia  part? 

These  regulations  apply  to  malt 
beverage  labeling  and  advertising  in 
interstate  commerce  only  to  the  extent 
that  State  law  imposes  similar 
requirements  on  malt  beverages  that  are 
exclusively  intrastate.  You  must  comply 
with  these  regulations  to  the  extent  that 
the  State  imposes  similar  requirements 
on  malt  beverages  that  you  remove  for 
consumption  or  sale  only  in  that  State. 

f7.4    What  ATF  Forms  must  I  uaa? 

The  Director  prescribes  all  forms 
required  by  these  regulations.  Follow 
the  instructions  on  each  form  and 
furnish  all  of  the  required  information. 
If  you  fail  to  follow  instructions  or  to 
provide  the  information  that  we  require, 
you  may  not  receive  the  service  or 
benefit  that  you  request.  To  comply 
with  labeling  regulations  use: 
Application  for  and  Certification/ 
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Exemption  of  Label/Bottle  Approval, 
ATF  Form  5100.31. 

|7.5    Where  do  I  gat  ATF  Forma? 

You  can  download  ATF  forms  from  • 
our  website  at  www.atf.treas.gov.  You 
may  also  request  forms  by  mail  from  the 
ATF  Distribution  Center.  The  mailing 
address  is:  ATF  Distribution  Center, 
P.O.  Box  5950.  Springfield.  VA  22150- 
5950. 

f7.6    What  other  raguiations  apply? 

You  may  find  other  related 
regulations  in  these  parts  of  title  27. 
Code  of  Federal  Regulations  (27  CFR): 

Part  1 — Basic  Permit  Requirements  Under  the 

Federal  Alcohol  Administration  Act. 
Part  4 — Labeling  and  Advertising  of  Wine. 
Part  5 — Labeling  and  Advertising  of  Distilled 

Spirits. 
Part  13 — Labeling  Proceedings. 
Part  16— Alcoholic  Beverage  Health  Warning 

Statement. 
Part  25— Beer. 
Part  26 — Liquors  and  Articles  from  Puerto 

Rico  and  the  Virgin  Islands. 
Part  27 — Importation  of  Distilled  Spirits, 

Wines  and  Beer. 
Part  71 — Rules  of  Practice  in  Permit 

Proceedings. 

S  7.7    Which  Treasury  Decision*  preceded 
tha  raviaion  of  thi*  part? 

We  issued  these  Treasury  Decisions  in 
earlier  rulemaking  concerning  malt 
beverage  labeling  and  advertising: 


Treasury 

Federal 

decision 

Register 

Date 

(T.D.) 

citation 

6521  

25  FR  13859 

Dec.  29,  1960. 

6672  

28  FR  9637 

Aug.  31,  1963. 

29  FR  3572 

Mar.  20,  1964. 

ATF-48  .... 

43  FR  13534 

Mar.  31,  1978. 

ATF-66  .... 

45  FR  40552 

June  13,  1980. 

ATF-92  .... 

46  FR  46912 

Sept.  23,  1981. 

ATF-94  .... 

46  FR  55097 

Nov.  6,  1981. 

ATF-180  .. 

49  FR  61374 

Aug.  8,  1984 

ATF-224  .. 

51  FR  7673 

Mar.  5,  1986. 

ATF-225  .. 

51  FR  8492 

Mar.  12,  1986. 

ATF-249  .. 

52  FR  5956 

Feb.  27,  1987. 

ATF-280  .. 

54  FR  3594 

Jan.  25,  1989. 

ATF-294  .. 

55  FR  5421 

Feb.  14,  1990. 

ATF-339  .. 

58  FR  21231 

April  19,  1993. 

ATF-344  .. 

58  FR  40354 

July  28,  1993. 

ATF-372  .. 

61  FR  20723 

Mays,  1996. 

f  7.8    Who  muat  comply  with  the 
ragulationa  in  thia  part? 

You  must  mark,  brand,  or  label  your 
malt  beverage  containers  and  comply 
with  these  regulations  if  you  are  a  malt 
beverage  brewer,  wholesaler,  or 
importer,  directly  or  indirectly,  or 
through  an  affiliate,  and  you  introduce 
malt  beverages  into  interstate 
commerce,  or  you  receive  malt 
beverages  in  interstate  or  foreign 
commerce. 


§  7.9    Do  thaaa  raguiations  apply  to  malt 
beverage*  I  export  in  bond? 

No.  these  regulations  do  not  apply  to 
malt  beverages  you  export  in  bond. 

Subpart  B — Definitions 

§  7.1 0    What  term*  mu*t  I  know  to 
undaratand  thaaa  regulation*? 

These  terms  have  specific  meanings 
for  malt  beverage  labeling  and 
advertising. 

Act.  The  Federal  Alcohol 
Administration  Act. 

Advertisement.  See  §  7.11. 

Appropriate  ATF  officer.  See  §  7.15. 

Brand  label.  The  label  carrying,  in  the 
usual  distinctive  design,  the  brand  name 
of  the  malt  beverage. 

Bottler.  Any  person  who  places  malt 
beverages  in  containers  of  a  capacity  of 
one  gallon  or  less. 

Certificate  of  label  approval.  An  ATF 
Form,  the  Application  for  and 
Certification/Exemption  of  Label/Bottle 
Approval.  ATF  Form  5100.31. 

Container.  Any  can.  bottle,  barrel, 
keg.  or  other  closed  receptacle,  in  any 
size  or  material,  for  the  sale  of  malt 
beverages  at  retail. 

Director.  The  Director.  Bureau  of 
Alcohol.  Tobacco  and  Firearms, 
Department  of  the  Treasury, 
Washington.  DC. 

Gallon.  A  U.S.  gallon  of  231  cubic 
inches  at  39.1°  F  (4°  C).  All  other  liquid 
measures  used  are  subdivisions  of  the 
gallon  as  defined. 

Interstate  or  foreign  commerce. 
Offering  for  sale,  selling,  shipping, 
delivering  for  sale  or  for  shipment, 
removing  from  U.S.  Customs  custody,  or 
otherwise  introducing  malt  beverages 
into  commerce  between  any  State  and 
any  place  outside  the  State,  or  between 
points  within  the  same  State  but 
through  any  place  outside  the  State,  or 
commerce  within  the  District  of 
Columbia. 

Malt  beverage.  A  beverage  made  by 
the  alcoholic  fermentation  of  an 
infusion,  decoction,  or  combination  of 
both,  in  potable  brewing  water,  of 
malted  barley  with  hops,  or  their  parts 
or  products,  and  with  or  without: 

(1)  Other  malted  cereals. 

(2)  The  addition  of  unmalted  or 
prepared  cereals, 

(3)  Other  carbohydrates  or 
carbohydrate  products  prepared. 

(4)  The  addition  of  carbon  dioxide, 
and 

(5)  Other  wholesome  products 
suitable  for  human  food  consumption. 

Other  terms.  Any  other  term  defined 
in  the  Federal  Alcohol  Administration 
Act  and  used  in  this  part  has  the  same 
meaning  assigned  to  it  by  the  Act. 


Packer.  Any  person  who  places  malt 
beverages  in  containers  of  a  capacity  in 
excess  of  one  gallon. 

Person.  Any  individual,  partnership, 
joint-stock  company,  business  trust, 
association,  corporation,  or  other  form 
of  business  enterprise,  including  a 
receiver  trustee,  or  liquidating  agent, 
and  including  an  officer  or  employee  of 
any  agency  of  a  State  or  political 
subdivision  thereof. 

State.  Any  State  of  the  United  States 
including  the  District  of  Columbia  and 
the  Commonwealth  of  Puerto  Rico. 

These  regulations.  Part  7,  title  27. 
Code  of  Federal  Regulations  (27  CFR 
part  7). 

United  States:  The  several  States,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

We.  In  these  regulations  "we"  refers 
to  the  Bureau  of  Alcohol.  Tobacco  £uid 
Firearms. 

You  and  I.  "You"  and  "I"  refer  to  the 
person  who  must  comply  with  these 
regulations. 

§  7.1 1    What  i*  a  malt  bavarage 
"advartiaemant? 

A  malt  beverage  "advertisement" 
includes  any  written,  broadcast,  or 
verbal  statement,  illustration,  or 
depiction  in  any  medium  that  is: 

(a)  In  interstate  or  foreign  commerce, 
or 

(b)  Calculated  to  induce  sales  in 
interstate  or  foreign  commerce,  or 

(c)  Disseminated  by  mail. 

§  7.12    What  are  exampies  of  maK  beverage 
advert!  *en>ent*? 

This  list  does  not  include  all  forms  of 
advertisement,  but  includes  examples. 
"Advertisement"  includes  all 
material(s):  written,  printed,  graphic,  or 
any  other  media,  including  those  in: 

(a)  Newspapers,  magazines,  trade 
booklets,  menus,  wine  cards,  leaflets, 
circulars,  mailers,  book  inserts,  catalogs, 
promotional  materials,  sales  pamphlets, 
periodical  literature,  or  similar 
publications; 

(b)  Matter  accompanying  malt 
beverage  containers; 

(c)  Representations  made  on  cases,  in 
any  billboard,  sign,  other  outdoor 
advertisement,  public  transit  card,  or 
similar  material; 

(d)  Radio  or  television  broadcasts  or 
Internet  or  other  electronic 
communications; 

(e)  Any  other  media. 

§  7.1 3    I*  my  malt  bavarage  label  an 
advartiaemant? 

No,  labels  on  containers  are  not 
advertising  under  these  regulations. 
However,  you  must  comply  with  the 
labeling  requirements  of  these 
regulations  when  you  affix  any  label  to 
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any  malt  beverage  container,  coverings, 
cartons,  or  cases  of  containers  you  use 
for  sale  at  retail. 

|7.14    la  a  new*  article  an  advertiMnMnt? 

No,  we  do  not  consider  unpaid  and 
unsolicited  news  material  to  be 
advertisements.  For  example,  most 
articles,  editorials,  and  news  releases 
are  not  advertisements.  We  do,  however, 
consider  news  material,  articles, 
editorials,  and  news  releases  to  be 
advertisements  if  you: 

(a)  Pay  or  promise  to  pay  for  the 
material,  directly  or  indirecdy,  or 

(b)  Direct  the  material  to  be  written. 

17.15    Who  iattie  "appropriate  ATF 
officer"  for  maN  beverage  lebeling  and 
advertiaing? 

The  "appropriate  ATF  officer"  is  the 
officer  or  employee  of  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  (ATF) 
who  is  authorized  to  perform  the 
function  that  is  required  by  a  particiilar 
regulation.  The  Director  delegates 
authorities  in  these  regulations  to 
certain  ATF  officers.  You  will  find  the 
specific  "appropriate  ATF  officer"  in 
the  delegation  order  for  part  7.  As 
needed,  we  may  periodically  update  the 
delegation  order.  On  the  effective  date 
of  this  regulation  the  current  delegation 
order  is  ATF  O  1130.2A.  Delegation 
Order  "  Delegation  of  the  Director's 
Authorities  in  27  CFR  Part  4,  5,  and  7, 
Labeling  and  Advertising  of  Wine, 
Distilled  Spirits,  and  Malt  Beverages. 
You  may  obtain  the  current  delegation 
order: 

(a)  By  mail  from:  ATF  Distribution 
Center,  P.O.  Box  5950,  Springfield, 
Virginia  22150-5190;  or 

(b)  By  totemet  at:  http.// 
www.atf.treas.gov. 

Subpart  C—Malt  B«v«rag«  Labeling 
Raqulramanta 

RequirenientB  for  Certificates  of  Label 
Approval 

17.20    When  muet  I  obtain  a  certWIcala  of 
lalMl  approval  from  ATF  for  a  domeetic  melt 


You  must  obtain  a  certificate  of  label 
approval  bom  us  if  you: 

If  ttte  container  is: 


(a)  Bottle  or  pack  malt  beverages,  or 

(b)  Remove  malt  beverages  from  the 
plant  where  they  are  bottled  or  packed. 

}7.21    When  muat  I  Obtain  a  certmcete  of 
label  approval  from  ATF  for  an  Imported 
man  Devorager 

You  must  obtain  an  approved 
certificate  of  label  approval  in  order  to 
obtain  release  of  bottled  imported  malt 
beverages  in  containers  from  U.S. 
Customs  custody.  You  must  deposit  the 
original  or  a  copy  of  an  approved 
certificate  of  label  approval,  ATF  Form 
5100.31,  with  the  appropriate  U.S. 
Customs  officer  at  the  port  of  entry. 

17.32    Mow  do  I  obtein  a  certificate  of  lebel 
approval? 

To  obtain  a  certificate  of  label 
approval,  you  must  submit  an 
application  to  the  appropriate  ATF 
officer  (see  §  7.15)  on  Application  for 
and  Certification/Exemption  of  Label/ 
Bottle  Approval,  ATF  Form  5100.31.  ff 
we  approve  your  label,  we  will  issue 
your  approved  certificate  to  you. 

17.23    When  muat  I  exhibit  a  certificate  of 
lebel  approval? 

You  must  exhibit  your  certificate  of 
label  approval  upon  the  demand  of  any 
duly  authorized  representative  of  the 
United  States  Government  or  any  duly 
authorized  representative  of  a  State  or 
political  subdivision  of  the  State.  You 
may  exhibit  an  original  or  duplicate 
original  of  a  certificate  of  label  approval. 


17.24 

be  identicel  to  tite  lebel  on  the  certMcete  of 

MmI  epprovel? 

Yes,  except  for  certain  permissible 
changes,  your  certificate  of  label 
approval  must  match  the  actual  labels. 
You  must  present  the  original  or  copy 
of  an  approved  certificate  of  label 
approval  to  obtain  release  frt)m  U.S. 
Customs  custody.  The  certificate  of  label 
approval  permits  certain  changes  to 
labels.  See  the  back  of  Certificate  of 
Label  Approval  (ATF  Form  5100.31)  for 
details. 


17.25  What  If  my  Imported  malt  beverage 
lebela  do  not  conform  to  my  certmcete  of 
lebel  approval? 

If  the  labels  for  your  imported  malt 
beverages  in  U.S.  Customs  custody  do 
not  conform  to  certificates  of  label 
approval  issued  by  us,  then  you  must 
relabel  the  malt  beverages: 

(a)  Prior  to  release,  and 

(b)  Under  the  supervision  and 
direction  of  the  U.S.  Customs  officers  of 
the  port  at  which  the  malt  beverages  are 
located. 

17.26  WheredolflndtheATFproceduree 
for  oertiflcatas  of  label  approval? 

You  will  find  the  procedures 
regarding  the  issuance,  denial,  and 
revocation  of  certificates  of  label 
approval,  as  well  as  appeal  procedures 
in  part  13  of  this  chapter. 

General  Label  Requirements 

1 7.30  Why  must  I  leltel  my  malt  beverege? 
The  Federal  Alcohol  Administration 

Act  requires  that,  in  compliance  with 
these  regulations,  you  must  label,  mark, 
and  brand  all  malt  beverages  that  you 
introduce  into  interstate  or  foreign 
commerce.  For  beverages  that  move 
only  within  a  State,  the  Act  requires  you 
to  take  these  actions  to  the  extent  that 
similar  State  law  requires  you  to  label, 
mark,  and  brand  malt  beverages. 

17.31  Muet  I  uee  e  contraating 
background? 

Yes.  You  must  design  your  labels  so 
that  all  statements  required  by  these 
regulations  are  readily  legible  under 
ordinary  conditions,  and  all  such 
statements  are  on  a  contrasting 
background.  This  applies  to  all 
mandatory  information  imder  these 
regidations. 

17.32  Whetelaeoftypeisacoeptablefor 
ttm  alco«>ol  content  statement? 

You  must  state  all  portions  of  the 
alcohol  content  statement  in  the  same 
size  and  kind  of  lettering  and  of  equally 
conspicuous  color.  Unless  State  law 
requires  otherwise,  you  must  make  the 
statement  of  alcohol  content  in  script, 
type,  or  printing.  Use  a  size  of  type  in 
accordance  with  these  requirements. 


Then  the  size  of  the  script,  type,  or  printing  of  the  alcohol  content  must 

be: 


(a)  8  ftukj  ounces  or  less 

(b)  More  than  8  ft.  oz 

(c)  40  fl.  oz.  or  less  

(d)  Larger  than  40  fl.  oz 


Not  smaller  than  1  millimeter. 
Not  smaller  than  2  millimeters. 
Not  larger  than  3  millimeters. 
Not  larger  ttwn  4  millimeters. 


17.33    Whet  elae  of  type  leecceptaWe  for  mendetorylnfofmetlon  other  then  the  alcohol  content? 

For  mandatory  information  other  than  the  alcohol  content  you  must  use  a  size  of  type  in  accordance  with  these 
requirements. 
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(a)  The  mandatory  information  is  stated  among  other  descriptive  or  ex- 
planatory information. 

(b)  The  container  is  one-half  pint  or  less 

(c)  The  container  is  more  than  one-half  pint 


Tiien  the  size  of  the  script,  type,  or  printing  of  all  mandatory  informa- 
tion must  be: 


More  conspicuous  than  that  of  the  descriptive  or  explanatory  informa- 
tion that  it  appears  with. 
Not  smaller  than  1  millimeter. 
Not  smaller  than  2  millimeters. 


f7.34    la  English  required  for  the  label? 

Yes,  on  malt  beverage  labels  you  must 
use  the  English  language  for  all 
mandatory  information  other  than  the 
brand  name. 

f  7.35    May  I  make  statemento  in  foreign 
languages? 

Yes,  you  may  make  additional 
statements  in  foreign  languages  if  the 
statements  do  not  conflict  with  or 
contradict  the  requirements  of  these 
regulations. 

f7.36    May  I  uee  Spanlah  for  malt 
beverages  destined  for  Puerto  Rico? 

Yes,  you  may  use  Spanish  instead  of 
English  for  malt  beverage  labels  on 
containers  you  bottle  or  pack  for 
consiunption  in  Puerto  Rico.  If  you  use 
Spanish,  you  must  also  state  the  net 
contents  in  English. 

§  7.37    How  must  I  attach  my  labels  to  the 
containers? 

You  must  firmly  affix  labels.  You 
must  attach  the  labels  to  containers  of 
malt  beverages  in  such  a  way  that  they 
cannot  be  removed  without  a  thorough 
application  of  water  or  other  solvents. 

f7.38    May  I  state  information  that  is  not 
required? 

Yes,  your  labels  may  contain 
information  other  than  the  mandatory 
label  information  required  by  these 
regulations  if  the  information: 

(a)  Complies  with  the  requirements  of 
these  regidations,  and 

(b)  Does  not  conflict  with,  or  in  any 
manner  qualify,  statements  required  by 
these  regulations. 

Mandatory  Label  Infbrmadon 

f  7.40    What  Information  is  required  on  my 
brend  label? 

On  your  brand  label  you  must  state 
yoiu-: 

(a)  Brand  name,  in  accordance  with 
§§  7.50  through  7.53. 

(b)  Class,  in  accordance  with  §§  7.70 
through  7.79, 

(c)  Name  and  address  in  accordance 
with  §§  7.80  through  7.84,  and 

(d)  Net  contents  in  accordance  with 
§  7.90  throu^  7.91. 

S  7.41    What  addltkNwl  Information  ia 
required  for  en  Imported  melt  beverage? 

In  the  case  of  imported  malt 
beverages,  you  must  state  the  name  and 


address  of  the  importer  on  the  brand 
label  or  on  a  separate  front  or  back  label 
in  accordance  with  §  7.83. 

§7.42    Whet  additional  information  Is 
required  for  malt  beverages  that  I  bottle  or 
peck  for  another  person? 

If  you  bottle  or  pack  malt  beverages 
for  a  permit  holder  or  retailer,  you  must 
include  your  name  and  address  as  the 
bottler  or  packer  on  the  brand  label  or 
on  a  separate  back  or  front  label  in 
accordance  with  §  7.82. 

f  7.43    Am  I  required  to  include  the  alcohol 
content? 

If  required  by  State  law,  you  must  list 
the  alcohol  content  on  the  brand  label 
or  on  a  separate  back  or  front  label  in 
accordance  with  §§  7.100  through  7.108. 
Nothing  in  this  section  relieves  you 
from  complying  with  State  law. 

§  7.44    How  must  I  label  a  malt  beverage 
made  with  FD&C  Yellow  No.  5? 

If  you  use  this  coloring  material,  then 
you  must  include  the  statement: 
"Contains  FD&C  Yellow  No.  5."  on  the 
brand  label  or  on  a  separate  back  or 
front  label. 

§  7.45    How  muat  I  label  my  malt  beverege 
if  saccharin  is  present? 

When  saccharin  is  present  in  the 
finished  product,  you  must  include  the 
following  statement,  separate  and  apart 
from  all  other  information,  on  the  brand 
label  or  a  back  or  front  label: 

Use  of  this  malt  beverage  may  be 
hazardous  to  your  health.  This  malt  beverage 
contains  saccharin  which  has  been 
determined  to  cause  cancer  in  laboratory 
animals. 

f  7.46    How  must  I  label  my  malt  beverage 
if  tt  contains  sulfites? 

(a)  Where  sulfur  dioxide  or  a  sulfiting 
agent  is  detected  at  a  level  of  10  or  more 
parts  per  million,  measured  as  total 
sulfur  dioxide,  you  must  include  one  of 
these: 

(1)  "Contains  sulfites"  or 

(2)  "Contains  (a)  sulfiting  agent(s)"  or 

(3)  A  statement  identifying  the 
specific  sulfiting  agent. 

(b)  The  sulfite  declaration  may  appear 
on  a  strip  label  or  neck  label  instead  of 
appearing  on  the  fixint  or  back  label. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  1512-0469.) 


f7.47    How  muet  I  lebel  my  matt  beverage 
If  K  contains  aapartame? 

(a)  When  the  malt  beverage  contains 
aspartame  you  must  include  the 
following  statement  in  accordance  with 
Food  and  Drug  Administration  (FDA) 
regulations,  in  capital  letters,  separate 
and  apart  frtim  all  other  information: 

PHENYLKETONURICS:  CONTAINS 
PHENVLALANINE 

(b)  This  statement  may  appear  on  the 
brand  label,  or  any  frtint  or  back  label. 

Brand  Names 

§7.50    Whet  Is  the  brand  name? 

The  "brand  name"  is  the  trade  name 
you  use  when  you  sell  your  malt 
beverage.  You  must  have  a  brand  name 
for  your  malt  beverage.  If  you  do  not 
develop  a  brand  name  to  sell  your  malt 
beverage,  then  you  must  use  your  name 
as  the  brand  name  for  the  purpose  of 
these  regulations. 

§  7.51    Whet  is  a  misleading  brand  name? 

A  brand  name  is  misleading  if  it 
creates  any  erroneous  impression  or 
inference  as  to  the  age,  origin,  identity, 
or  other  characteristics  of  the  malt 
beverage.  We  may  find  a  brand  name 
misleading  by  itself  or  in  association 
with  other  printed  or  graphic  matter. 
You  must  not  use  a  misleading  brand 
name. 

§  7.52    How  csn  I  fix  a  misieeding  brand 
name? 

One  way  to  fix  a  misleading  brand 
name  so  that  it  does  not  convey  an 
erroneous  impression  as  to  the  age, 
origin,  identity,  or  other  characteristics 
of  die  malt  beverage  is  to  qualify  your 
misleading  brand  name  by  adding  the 
word  "brand." 

§7.53    Are  certain  trade  or  brend  names  of 
foreign  origin  exempt  from  §  7.51  ? 

Some  trade  or  brand  names  of  foreign 
origin  are  exempt  from  the  misleading 
prohibition  in  §  7.51.  You  may  use  a 
trade  or  brand  name  of  foreign  origin 
that  meets  these  conditions: 

(a)  It  was  registered  in  the  United 
States  Patent  Office  on  or  before  August 
29, 1935: 

(b)  It  was  used  by  you  or  your 
predecessors  in  the  United  States  for  a 
period  of  at  least  5  years  immediately 
preceding  August  29, 1935; 
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(c)  The  trade  or  brand  name  is 

aualified  by  the  name  of  the  location  in 
le  United  States  where  you  produce 
the  malt  beverage;  and 

(d)  The  qualification  is  as 
conspicuous  as  the  trade  name  or  brand. 

Misbranding 

17.60    What  Is  "miabrandlngr 

The  Act  provides  that  malt  beverage 
containers  must  bear  the  labels  required 
by  these  regulations.  If  your  labels  do 
not  conform  to  these  requirements  then 
the  law  provides  that  your  containers 
are  misbranded. 

|7.ei    What  if  my  label  doaant  hava  aN  tha 
mandatofy  In  tof  inaUon? 

Your  malt  beverage  is  misbranded  if 
the  container  does  not  have  a  brand 
label  (or  a  brand  label  and  other 
permitted  labels)  that: 

(a)  Contains  the  mandatory  label 
information  as  required  by  §§  7.40 
through  7.47,  and 

(b)  Conforms  to  the  general 
requirements  specified  in  these 
regulations. 

17.82    Onmy  eartona  or  caaaa  may  I  uaa 
malarial  that  la  prohibnad  on  labaia? 

No,  your  malt  beverage  is  misbranded 
if  you  use  any  material  intended  for 
retail  use  that  contains  any  statement, 
design,  device,  or  graphic,  pictorial,  or 
emblematic  representation  that  is 
prohibited  by  these  regulations. 
Examples  of  materials  include: 
'     (a)  Containers. 

(b)  Caps  on  containers, 

(c)  Labeb  on  the  containers,  or  any 
carton,  case,  or  other  covering  of  the 
container,  and 

(d)  Any  written,  printed,  graphic,  or 
other  matter  accompanying  the 
container  to  the  consiuner. 

f7.t3    May  I  uaa  containers  that  a»a 

someone  alae'a 


No,  your  containers  are  misbranded  if 
they  are  marked,  branded,  or  burned 
with  the  name  of  a  person  other  than  the 
name  required  for  the  brand  label. 

Claas  and  Type 


17.70    Whet  is  desa  and  type? 

You  must  state  on  your  brand  label 
the  class  of  your  malt  beverage,  and  if 
desired,  you  may  state  the  type  of  malt 
beverage.  Class  is  a  designation  of  malt 
beverage  known  to  the  trade,  such  as 
"beer,"  "ale."  "porter,"  "stout,"  "lager," 
or  "malt  liquor."  You  may  also  further 
distinguish  a  malt  beverage  by  using 
names  known  to  the  trade.  If  the  malt 
beverage  is  not  known  to  the  trade 
under  a  particular  designation,  you 
must  state  a  distinctive  or  fondful 


name,  together  with  an  adequate  and 
truthftil  statement  of  the  composition  of 
the  malt  beverage.  We  consider  this 
statement  to  be  a  statement  of  class  and 
type  for  the  purposes  of  these 
regulations. 

17.71    Whet  Is  the  dees  tor  sreeonstHirtsd 


Regulations  permit  you  to  reconstitute 
any  malt  beverage  that  you  have 
concentrated  by  the  removal  of  water. 
You  may  reconstitute  the  malt  beverage 
only  by  the  addition  of  water  and 
carbon  dioxide.  You  must  label  these 
reconstituted  malt  beverages  in  the  same 
manner  as  malt  beverages  that  have  not 
been  concentrated  and  reconstituted. 
However,  you  must  show  the  class 
designation  of  these  beverages  in 
accordance  with  these  conditions.  You 
must:  

(a)  Show  the  statement:  "PRODUCED 

FROM CONCENTRATE" 

together  with  the  class  designation. 

(b)  Use  the  appropriate  class 
designation  in  the  blank,  and 

(c)  Show  all  parts  of  the  class 
designation  in  lettering  of  substantially 
the  same  size  and  kind. 

17.72  Whetis'hsifsndhelf?' 

You  may  designate  a  malt  beverage  as 
"half  and  half'  only  if  it  is  composed  of 
equal  parts  of  two  classes  of  malt 
beverages.  You  must  conspicuously 
state  the  names  of  both  together  with  the 
designation  "half  and  half." 

17.73  What  daaa  deeignedon  mey  i  uee  to 


Of  1  pomm  wconoi  ny  voumim  r 

(a)  For  malt  beverages  containing  less 
than  one-half  of  1  percent  (0.5%)  of 
alcohol  by  volume  you  must  list  the 
class  as  one  of  the  following: 

(1)  "Malt  beverage," 

(2)  "Cereal  beverage,"  or 

(3)  "Near  beer."  If  you  use  the 
designation  "near  beer,"  both  words 
must  appear  in  the  same  size  and  style 
of  type,  in  the  same  color  of  ink,  and  on 
the  same  color  background. 

(b)  You  must  not  use  the  class 
designations  "beer,"  "lager  beer," 
"lager,"  "ale,"  "porter,"  or  "stout,"  or 
any  other  class  or  type  designations  that 
are  commonly  applied  to  nialt  beverages 
containing  one-half  of  1  percent  (0.5%) 
or  more  of  alcohol  by  voltune. 

17.74    What  rulee  apply  to  daee  tor  eie. 
portsr.  and  atoutr 

You  must  not  use  "ale,"  "porter,"  or 
"stout"  unless  yo\ir  malt  beverage: 

(a)  Is  fermented  at  comparatively  high 
temperature, 

(bj  Possesses  the  characteristics 
generally  attributed  to  "ale."  "porter." 
or  "stout."  and 


(c)  Is  produced  with  no  coloring  or 
flavoring  materials  other  than  those 
recognized  in  standard  brewing 
practices. 


the  reQulrements  for 
for  distinctiva  types  of 


i7.7S    What  era 

man  oawragasr 

You  may  use  geographical  names  for 
distinctive  types  of  malt  beverages  only 
if: 

(a)  The  malt  beverage  is  produced  in 
the  particular  region  indicated  by  the 
name; 

(b)  We  find  under  §  7.76  that  the  name 
is  generic:  or 

(c)  The  malt  beverage  conforms  to  the 
designated  type  and  together  with  the 
name,  and  in  lettering  equally  visible  as 
the  name,  there  must  appear: 

(1)  The  word  "type," 

(2)  The  word  "American,"  or 

(3)  Some  other  statement  indicating 
the  true  place  of  production. 

1 7.76    What  la  a  generic  geographical 
name  for  diatlncdve  typea  of  malt 


A  generic  geographical  name  is  one 
that  by  usage  and  common  knowledge 
has  lost  its  geographical  significance  as 
a  place  of  origin  for  the  product.  We 
determine  which  geographical  names 
are  generic.  An  example  of  a  generic 
geographical  name  is  "India  Pale  Ale." 

f7.77    Whateraaxampleeofdisdncttva 
typee  of  melt  beosragas  with  geographical 
names  thet  era  not  generic? 

These  are  examples  of  distinctive 
types  of  beer  with  geographical  names 
that  are  not  generic: 

Dortmund,  Dortmunder,  Vienna, 
Wien.  Wiener,  Bavarian,  Munich, 
Munchner,  Salvator,  Kulmbacher, 
Wiutzbiuger. 

17.78  How  mey  i  deelgnata  Pilaner  beer 
that  I  produce  in  the  UnMad  Statea? 

You  may  designate  beer  you  produce 
in  the  United  States  as  "Pilsen, " 
"Pilsener,"  or  "Pilsner"  without  further 
modification  if  it  conforms  to  that  type. 

17.79  How  may  I  use  s  geogrephieal  name 
on  other  than  a  diadncthfa  malt  beverage 
type? 

(a)  You  may  use  geographical  names 
that  are  not  names  for  distinctive  types 
of  malt  beverages  if: 

(1)  The  malt  beverage  is  produced  in 
the  particular  place  or  region  indicated 
in  the  name;  or 

(2)  We  determine  the  brand  name  is 
not  misleading  as  to  origin  of  the  malt 
beverage. 

(b)  If  we  find  that  your  geographical 
name  is  misleading  you  must  not  use 
the  name.  One  method  to  prevent  a 
name  from  being  misleading  is  to 
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qualify  the  geographical  name  by  adding 
the  word  "brand." 

Name  and  Address 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1512- 
0474) 

17.80    Where  must  I  state  my  name  and 
address? 

You  must  state  your  name  and 
address: 

(a)  On  the  brand  label,  or 

(b)  By  blowing,  branding,  or  burning 
it  into  the  container. 

§  7.81    What  name  and  address  is  required 
for  domestic  malt  beverages? 

On  labels  of  containers  of  domestic 
malt  beverages  you  must  state  your 
name  as  the  bottler  or  packer  and  the 
place  where  you  bottle  or  pack.  You 
may  show  yoiu^  principal  place  of 
business  instead  of  the  actual  place 
where  you  bottle  or  pack  if  the  address 
you  show  is  a  location  where  you  also 
bottle  or  pack.  We  may  disapprove  yoiu- 
listing  of  a  principal  place  of  business 
if  its  use  creates  a  false  or  misleading 
impression  as  to  the  geographic  origin  of 
the  malt  beverage. 


§  7.82    What  name  and  address  is 
accaptal>la  If  I  pacic  or  bottle  for  someone 
else? 

•  If  you  bottle  or  pack  malt  beverages 
for  another  person  you: 

(a)  Must  state  yoiu  name  and  address, 
and 

(b)  May  state  the  name  and  address  of 
the  other  person  immediately  after  the 
words  "bottled  for,"  "distributed  by,"  or 
some  other  similar  appropriate  phrase. 

S  7.83    What  name  and  address  Is  required 
for  imported  malt  beverages? 

If  you  are  importing  malt  beverages  as 
a  permittee  who  is  the  importer,  an 
exclusive  agent,  a  sole  distributor,  or 
any  other  person  responsible  for  the 
importation,  then  you: 

(a)  Must  state  on  labels  of  containers 
of  imported  malt  beverages  the  words 
"imported  by"  or  a  similar  appropriate 
phrase  followed  immediately  by  the 
name  of  the  importer  and  the  importer's 
principal  place  of  business  in  the 
United  States,  and 

(b)  May  state  the  name  and  principal 
place  of  business  of  the  foreign 
manufacturer,  bottler,  packer,  or 
shipper.  If  State  or  foreign  law  requires 
the  name  and  place  of  business,  then 
they  must  appear  on  the  label. 

Net  Contents  Statements 


f7.84    What  type  Of  eddrass  must  I  Stale 
onmy  lalMl? 

(a)  You  must  state  your  post-office 
address.  You  may  omit  your  street 
address  and  use  only  your  city  and 
state. 

(b)  You  may  state  additional 
addresses  if: 

(1)  You  are  actively  engaged  in  malt 
beverage  business  at  the  additional 
addresses,  and 

(2)  You  state,  together  with  the 
additional  address,  an  appropriate 
description  of  the  business  you  conduct 
at  that  location. 

Net  Contents  Statement 

§7.90    Whara  must  I  state  the  net  contants 
of  my  container? 

You  must  state  the  net  contents  of 
your  container  on  the  brand  label  or  by 
blowing,  branding,  or  burning  it  into  the 
container.  You  do  not  need  to  state  the 
net  contents  on  any  label  if  you  have  the 
net  contents  blown,  branded,  or  burned 
in  the  container  in  plainly  legible 
characters,  which  are  clear  and  not 
obscured  in  any  way. 

f7.91    How  must  I  stata  nat  contents? 

You  must  state  net  contents  in 
accordance  with  this  chart.  Express 
fractions  in  their  lowest  denominations. 


If  your  container  is: 

(a)  Less  than  1  

(b)  1  pint .. 

(c)  More  than  1  pint,  but  less  than  1  quart  ... 

(d)  1  quart 

(e)  More  than  1  quart,  but  less  than  1  gallon 

(f)  1  gallon  

(g)  More  than  1  gallon _ 


Then  you  jmist  state  net  contents. 


in  fluid  ounces,  or  fractions  of  a  pint. 

1  pint. 

in  fractions  of  a  quart,  or  in  pints  and  fluid  ounces. 

1  quart. 

in  fractions  of  a  gallon,  or  in  quarts,  pints,  and  fluid  ounces. 

1  gallon. 

in  gallons  and  fractions  of  a  gallon. 


Alcohol  Content 

S7.100    When  may  I  state  the  alcohol 
content  of  my  malt  beverage? 

(a)  You  may  state  the  alcohol  content 
and  the  percentage  and  quantity  of  the 
original  gravity  or  extract  on  a  label. 
When  you  state  alcohol  content  you 
must  use: 

(1)  The  statement  required  by  these 
regulations,  or 

(2)  If  it  is  different,  the  manner  of 
statement  required  under  State  law. 

(b)  Nothing  in  this  section  relieves 
you  from  complying  with  State  law. 

f  7.101    What  measurement  do  I  use  to 
state  alcohol  content? 

You  must  state  the  alcohol  content  in 
percent  of  alcohol  by  volume.  YoU  must 


not  use  percent  by  weight,  proof,  ranges, 
or  maximums  or  minimiuns. 

17.102    How  do  I  state  alcohol  content? 

State  the  alcohol  content  of  your  malt 
beverage  in  accordance  with  these 
requirements: 

(a)  You  must  use  one  of  these  options: 

(1)  "Alcohol percent  by  volume," 

(2)  "Alcohol  by  volume percent," 

(3)  " percent  alcohol  by  volume," 

or 

(4)  " percent  alcohol/volume." 

(b)  You  may  use  these  substitutions: 

(1)  "Ale"  for  alcohol, 

(2)  "Vol"  for  volume,  and 
(3)"%"  for  percent. 

(c)  State  alcohol  content  as  follows: 


(1)  If  your  malt  beverage  contains  0.5 
percent  alcohol  by  voliune,  you  must 
state  alcohol  content  to  the  nearest  one 
tenth  of  a  percent. 

(2)  If  your  malt  beverage  contains  less 
than  0.5  percent  alcohol  by  volume,  you 
may  state  alcohol  content  in  one 
hundredths  of  a  percent. 

§7.103    What  tolarenca  Is  permittad 
between  actual  alcohol  contsnt  and  the 
label  statement  of  alcohol  content? 

We  accept  these  listed  tolerances 
between  the  actual  alcohol  content  of 
your  malt  beverage  and  the  alcohol 
content  you  state  on  the  label. 
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If  your  man  beverage: 


An  acceptable  tolerance  is: 


(a)  Contains  0.5  percent  or  more  alcohol  by  vol- 


(b)  Contains  less  than  0.5  percent  alcohol  by 
volume. 


any  malt  twverage  you  label  as  containing  0.5  percent  or  more  alcohol  t>y  volume  must  not 

contain  less  ttwn  0.5  percent  alcohol  by  volume,  regardless  of  any  tolerance. 
Otfterwise.  0.3  percent,  eittwr  above  or  below  the  stated  percentage  of  alcohol.  . 
the  actual  alcoholic  content  must  ncA  exceed  the  labeled  alcoholic  content. 


17.104    Wlwrt lathe 

for  "low"  or  "reduced"  alcohol  malt 


For  malt  beverages  which  you  label  as 
"low  alcohol"  or  "reduced  alcohol"  the 
actual  alcohol  content  must  not  equal  or 
exceed  2.5  percent  alcohol  by  volume, 
regardless  of  any  tolerance  permitted  by 
§7.103. 

17.105    What  is  the  tolaranco  for  a  matt 
bever^o  I  label  with  "0.0  %"  alcohol 

bUIIWIIl  r 

There  is  no  tolerance  here.  You  may 
label  a  malt  beverage  with  an  alcoholic 
content  of  0.0  percent  alcohol  by 
voliune  onlv  if: 

(a)  You  also  label  it  as  "alcohol  free." 
and 

(b)  It  contains  no  alcohol. 

f  7.106    Whon  may  I  uae  the  terms  "low 
alcohol"  or  "reduced  alcohoir 

You  may  use  "low  alcohol"  or 
"reduced  alcohol"  only  on  malt 
beverages  containing  less  than  2.5 
percent  alcohol  by  volume. 

f  7.107    Wlwn  may  I  uao  tfw  term  "non- 
alcoholic?" 

You  may  use  "non-alcoholic"  on  malt 
beverages  only  if  you  also  use  it  together 
with  the  statement:  "contains  less  than 
0.5  percent  (or  .5%)  alcohol  by 
volume."  This  statement  must  be  in 
readily  legible  printing  on  a  completely 
contrasting  background. 

17.108    WtMn  may  I  uae  ttto  term  "alcohol 
ffee?" 

You  may  use  "alcohol  free"  only  on 
malt  beverages  containing  no  alcohol. 

Relabeling  Malt  Beverages 

17.110    May  I  attar  a  matt  beverage  lebel 
already  on  tite  container? 

No,  the  Act  provides  that  it  is 
unlawful  to  alter,  mutilate,  destroy, 
obliterate,  or  remove  any  mark,  brand. 


or  label  on  malt  beverages  you  hold  for 
sale  in  interstate  or  foreign  commerce, 
or  after  shipment  in  interstate  or  foreign 
commerce,  except  as  authorized  by 
Federal  law.  You  may  relabel  the  malt 
beverage  with  prior  permission  bom  us. 

17.111  May  I  relebel  a  matt  beverage? 

You  may  obtain  permission  to  add 
additional  labeling  or  to  relabel  malt 
beverages  in  containers  if  additional 
labeling  or  relabeling  is  justified  to 
comply  with: 

(a)  These  regulations,  or 

(b)  Reqiiirements  of  State  law. 

17.112  How  do  I  get  permiaalon  to  relabel 
a  mett  beverage? 

You  must  file  a  written  application  for 
permission  to  relabel.  File  with  the 
appropriate  ATF  officer  (see  §  7.15).  You 
must  submit: 

(a)  Two  complete  sets  of  the  old 
labels, 

(b)  Two  complete  sets  of  any 
proposed  labels,  and 

(c)  A  statement  of  the: 

(1)  Reasons  for  relabeling, 

(2)  Quantity  and  the  location  of  the 
malt  beverages,  and 

(3)  Name  and  address  of  the  person 
who  will  relabel. 

Subpwt  D— Advertising  of  Malt 


17.200    Who  muat  comply  wtth  these 
reguletlone? 

You  must  comply  with  these 
regulations  if  you  are  a  malt  beverage 
brewer,  wholesaler,  or  importer  and  you 
publish  or  disseminate,  or  cause  to  be 
published  or  disseminated,  any  malt 
beverage  advertisement,  directly  or 
indirectly,  or  through  an  affiliate. 


i  7.201    Are  tiMre  exceptions  to  advertiaing 
reQuirementa? 

There  are  two  exceptions  to  these 
requirements.  These  regulations  do  not 
apply  to: 

(a)  Outdoor  advertising  in  place  on 
September  7, 1984:  but  the  rules  apply 
upon  replacement,  restoration,  or 
renovation  of  that  advertising:  or 

(b)  The  retailer,  publisher, 
broadcaster,  or  provider  of  any 
advertising  medium  unless  you  are  in 
business  as  a  malt  beverage  brewer, 
wholesaler,  bottler,  or  importer,  directly 
or  indirectly,  or  through  an  affiliate. 

Mandatory  Advertising  Statements 

17.210    WiMt  statements  are  mandatory  for 
matt  tieverege  advertisements? 

All  malt  beverage  advertisements 
must  comply  with  these  regulations  and 
state  the: 

(a)  Responsible  advertiser  (see 
§7.211),  and 

(b)  Malt  beverage  class  (see  §  7.212). 

f  7.21 1    What  information  is  required  ebout 
ttie  rasponsltile  advertiser? 

The  advertisement  must  state  the 
name,  city  and  state  of  the  brewer, 
bottler,  packer,  wholesaler,  or  importer 
responsible  for  its  publication, 
broadcast,  or  Internet  content. 

17^2    What  informetion  is  required  for 
matt  beverege  cieaa? 

The  advertisement  must  contain  a 
conspicuous  statement  of  the  class  to 
which  the  malt  beverage  belongs, 
corresponding  to  the  statement  of  class 
these  regulations  require  to  appear  on 
the  label  of  the  product.  (See  §§  7.70- 
7.79) 

17.213    Is  titare  any  exception  to 
mendetory  informetion? 

Yes,  there  are  these  exceptions  to 
mandatory  information. 


When  your  advertisenrwnt: 


You  may: 


(a)  Refers  to:  A  gerwral  malt  beverage  line,  or  all  of  ttie  malt  beverage 
products  of  one  company,  wt>ett>er  by  ttie  company  name  or  by  the 
t>rand  name  common  to  all  the  matt  beverages  in  thiie  line. 

(b)  Refers  to  only  one  type  of  malt  beverage  mart(eted  under  ttie  spe- 
cific brand  name. 

(c)  Is  on  coraumer  specialty  Hems 


state  only  tt>e  name  and  address  of  the  responsit)le  advertiser. 


not  use  the  exception.  State  the  name  and  address  of  ttte  responsit)le 

advertiser  and  the  dass. 
state  only: 

(1)  ttte  company  name,  or 

(2)  brand  name  of  the  product. 
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Legibility  of  Mandatory  Information 

§  7.220    What  are  the  requirements  for 
iegibiltty  of  mandatory  Information? 

In  any  written,  printed,  or  graphic 
advertisement,  all  statements  you  make 
to  comply  with  these  regulations  must 
be  in  lettering  or  type  size  sufficient  to 
be  conspicuous  and  readily  legible. 

S  7.221    What  are  the  requirements  for 
legibility  on  signs,  billboards,  or  displays? 

In  the  case  of  signs,  billboards,  or 
displays  your  name  and  address  may 
appear  in  type  size  or  lettering  smaller 
than  the  other  mandatory  information, 
provided  that  the  information  is  legible 
upon  closer  examination  of  the  sign  or 
billboard.' 

§  7.222    May  I  place  mandatory  information 
in  a  separate  part  of  my  advertisement? 

No,  you  must  clearly  state  mandatory 
information  as  a  part  of  the 
advertisement.  You  must  not  separate 
mandatory  information  in  any  manner 
from  the  remainder  of  the 
advertisement. 

§7.223    May  I  combine  mandatory 
information  for  ntore  than  one  product? 

No,  you  must  clearly  separate 
statements  of  mandatory  information  for 
two  or  more  products. 

§  7.224    How  apparent  must  ttte  mandatory 
information  be  to  viewers? 

You  must  state  mandatory 
information  in  print,  electronic  and 
audiovisual  media  so  that  it  is  readily 
apparent  to  the  persons  viewing  the 
advertisement. 

Subpart  E— Prohibited  Practices  For 
Ijibeling  and  Advertising 

§7.300    What  is  covered  by  these 
prohit>ttions? 

These  prohibitions  may  apply  to: 

(a)  The  use  for  sale  to  the  consimier 
of: 

(1)  Containers  of  malt  beverages, 

(2)  Labels  on  malt  beverage 
containers, 

(3)  Labels  on  shipping  containers, 

(4)  Cartons,  cases,  or  individual 
coverings  of  malt  beverage  containers, 
and 

(5)  Written,  printed,  graphic,  or  other 
matter  accompanying  malt  beverage 
containers. 

(b)  Malt  beverage  advertisements. 

Malt  Beverage  Lalieling  and 
Advertisements 

§  7.301    You  must  not  use  false  or 
misleading  statements. 

For  malt  beverage  labels  and 
advertisements  you  must  not  use  any 
statement  that: 


(a)  Is  false  or  untrue  in  any  particular, 
or 

(b)  Tends  to  create  a  misleading 
consumer  impression,  whether  or  not 
the  statement  is  true  or  false,  either 
directly,  by  ambiguity,  omission, 
inference,  or  by  addition  of  irrelevant, 
scientific  or  technical  matter. 

§  7.302    You  must  not  disparage  a 
competttor's  products. 

Your  malt  beverage  labels  and 
advertisements  must  not  disparage  a 
competitor's  products. 

§7.303    You  must  not  use  obscene  or 
indecent  material. 

You  must  not  use  labels  and 
advertisements  with  any  statement, 
design,  device,  or  representation  that  is 
obscene  or  indecent. 

§  7.304    You  must  not  use  statemenU 
about  testing  and  analyses  that  may 
mislead  consumers. 

You  must  not  use  any  statement, 
design,  device,  or  representation 
relating  to  analyses,  standards,  or  tests, 
whether  these  are  true  or  false,  that  is 
likely  to  mislead  the  consumer. 

§  7.305    You  must  not  use  misleading 
statements  about  guarantees. 

You  must  not  use  any  statement, 
design,  device,  or  representation 
relating  to  any  guarantee,  whether  these 
are  true  or  false,  that  is  likely  to  mislead 
the  consumer. 

§  7.306    You  may  use  a  statement  for  a 
mortey-tMcic  guarantee. 

Malt  beverage  labels  and 
advertisements  may  include  money- 
back  guarantee  statements. 

§  7.307    You  must  not  mislead  consumers 
as  to  govemntont  authority  for  your  matt 
tteverage  processes. 

You  must  not  use  statements  that  may 
mislead  consumers  to  believe  that  your 
malt  beverage  is  manufactured  or 
processed  under  any  government 
authority. 

(a)  Such  statements  include: 

(1)  Simulations  of  government 
stamps, 

(2)  Designs  that  resemble  or  simulate 
a  stamp  of  the  United  States 
Government  or  of  any  State  or  foreign 
government,  and 

(3)  Any  statement  that  your  malt 
beverage  is  brewed,  made,  bottled, 
packed,  labeled,  or  sold  under,  or  in 
accordance  with,  any  municipal.  State, 
Federal,  or  foreign  government 
authorization,  law,  or  regulation. 

(b)  Yoiur  label  may  include: 

(1)  A  stamp  authorized  or  required  by 
the  United  States  Government  or  any 
State  or  foreign  government, 


(2)  A  statement  that  is  required  or 
specifically  authorized  by  Federal, 
State,  or  municipal,  law  or  regulation, 
and 

(3)  A  statement  that  is  required  or 
specifically  authorized  by  the  laws  or 
regulations  of  the  foreign  country  where 
the  malt  beverage  is  produced. 

§  7.308  You  may  use  a  municipal  or  State 
permtt  numlMr. 

If  you  display  a  municipal  or  State 
permit  number  on  your  label  or  in 
advertisement,  you  may  not  use  any 
additional  statement  to  accompany  the 
permit  number,  except  that  you  may  use 
an  additional  statement  that  is  required 
by  State  law. 

§  7.309  You  must  not  mislead  consumers 
as  to  government  supervision  of  your  matt 
beverage  business. 

You  must  not  use  malt  beverage  labels 
or  advertisements  with  statements  that 
imply  governmental  supervision  over 
production,  bottling,  or  packing  of  malt 
beverages.  Examples  of  these  statements 
include: 

(a)  "Bonded" 

(b)  "Bottled  in  bond" 

(c)  "Aged  in  bond" 

(d)  "Bonded  age" 

(e)  "Bottled  under  customs 
supervision,"  or 

(f)  Phrases  containing  these  or 
synonymous  terms. 

§  7.31 0    You  must  not  use  UnHod  States 
flags  or  other  insignia. 

You  must  not  use  malt  beverage  labels 
or  advertisements  that  contain  any 
statement,  design,  device,  or  pictorial 
representation  that  relate,  directly  or 
indirectly,  to: 

(a)  The  armed  forces  of  the  United 
States, 

(b)  The  United  States  flag,  or 

(c)  Any  emblem,  seal,  insignia,  or 
decoration  associated  with  the  United 
States  flag  or  armed  forces. 

§  7.31 1    You  must  not  use  flags  or  insignia 
in  a  misleading  manner. 

You  must  not  use  malt  beverage  labels 
or  advertisements  that  contain 
misleading  flags  or  insignia.  Examples 
include:  flags,  statements,  designs, 
devices,  seals,  coats  of  arms,  crests, 
other  insignia,  or  pictorial 
representations  of  these.  Such  labels  or 
advertisements  are  misleading  if  a 
consumer  may  falsely  believe  the  malt 
beverage  is: 

(a)  Endorsed  by, 

(b)  Made  by, 

(c)  Used  by, 

(d)  Produced  by, 

(e)  Produced  under  the  supervision  of, 
or 
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(f)  Made  in  accordance  with  the 
specifications  of  the  person  whom  the 
flag  or  insignia  represents. 

17.312  You  must  not  UM  cunrtlv*  and 
thfapautte  claima. 

You  must  not  use  malt  beverage  labels 
or  advertisements  with  misleading 
curative  or  therapeutic  claims. 
Examples  include  any  statements, 
designs,  representations,  pictorial 
representations,  or  devices  that 
represent  malt  beverage  consumption  as 
having  curative  or  therapeutic  effects. 
The  claims  are  misleading  if  they: 

(a)  Are  untrue  in  any  way,  or 

(b)  Tend  to  create  a  misleading 
impression. 

17.313  You  must  not  u««  wonla  that  may 
mialaod  aa  to  alcoholic  i 


Your  labels  and  advertisements  must 
not  use  words  that  are  misleading  as  to 
the  alcoholic  strength  of  your  mdt 
beverage.  You  must  not  use  misleading 
numerals,  letters,  characters,  figiues,  or 
similar  words  or  statements.  For 
example,  you  must  not  use  these  terms: 

(a)  "Strong," 

(b)  "Full  strength," 

(c)  "Extra  strength."  .    . 

(d)  "High  test." 

(e)  "Hig^  proof." 

(f)  "Pre-war  strength,"  or 

(g)  "Full  old-time  alcoholic  strength." 

17.314    Whatlanotmialaadingaato 


You  may  use  words  or  statements  of 
alcoholic  strength  or  alcohol  content 
under  these  conditions. 

(a)  If  State  law  requires  you  to  include 
alcoholic  strength  or  content  statements 
on  your  labels  or  in  your 
advertisements. 

(b)  You  may  use  the  terms  "low 
alcohol,"  "reduced  alcohol,"  "non- 
alcoholic," and  "alcohol-free,"  in 
accordance  with  §§  7.106,  7.107,  and 
7.108. 

(c)  You  may  use  a  malt  beverage 
alcohol  content  statement  in  accordance 
with  §§  7.100  through  7.108. 

Additional  Malt  Beverage  fjiheHng 
Practicea 

17.320    Your  brand  and  trade  namoa  muat 
not  Include  nNeleedlnfendoraenienia. 

You  must  not  use  a  brand  or  trade 
name  that  is  misleading.  Brand  or  trade 
names  are  misleading  if: 

(a)  You  use  the  name  of: 

(1)  Any  living  individual  of  public 
prominence. 

(2)  An  existing  private  or  public 
organization, 

(3)  A  name  that  is  a  simulation  or  an 
abbreviation  of  a  living  individual  or 
organization,  or 


(4)  Any  graphic,  pictorial,  or 
emblematic  representation  of  these 
individuals  or  organizations;  and 

(b)  The  use  of  the  name  is  likely  to 
mislead  a  consumer  to  falsely  believe 
the  individual  or  organization: 

(1)  Endorses, 

(2)  Uses, 

(3)  Produces, 

(4)  Supervises  production  of,  or 

(5)  Gives  specifications  to  produce  the 
malt  beverage. 

17.321    What  la  an  acceptable  brand  or 


Brand  or  trade  names  are  not 
misleading  if  you  use  the  name  of  any 
person  in  business  as  a  malt  beverage 
producer,  importer,  bottler,  packer, 
wholesaler,  retailer,  or  warehouseman. 
You  may  also  use  the  name  of  any  living 
individual  of  public  prominence,  or  an 
existing  private  or  public  organization, 
provided  that  you  or  your  predecessors 
used  the  trade  or  brand  name  prior  to 
August  29, 1935. 

17.322  You  muat  not  uae  numerate  that 
ere  mteleedlnj  aa  to  alcohoNc  content. 

Your  malt  beverage  labels  must  not 
contain  statements  that  consumers  may 
consider  as  statements  of  alcoholic 
content.  Examples  include:  statements, 
designs,  or  devices,  whether  in  the  form 
of  niunerals,  letters,  characters,  figxues, 
or  otherwise.  However,  you  may  use 
statements  as  required  by  State  law,  or 
as  permitted  by  §§  7.100  through  7.108. 

17.323  You  muat  not  uee  prohibNed 
lebeNnQ  etalementa  on  coverinQe.  cartona, 
ori 


For  retail  packaging  and  other 
materials  you  may  use  statements  and 
graphics  that  are  allowed  by  these 
regulations.  You  must  not  use  any 
statements,  graphic  pictorials, 
emblematic  representations,  or  other 
matter,  that  are  prohibited  on  labels  or 
containers.  For  malt  beverages  these 
prohibitions  apply  to: 

(a)  Individual  coverings. 

(b)  Cartons. 

(c)  Cases, 

(d)  Other  container  wrappers,  and 

(e)  Any  written,  printed,  graphic,  or 
other  matter  accompanying  the 
container. 

Additional  Mah  Bererage 
AdvertieeiiieBt  Practioee 

17.330    You  muet  not  uee  adwertteement 

Inconeteflent  wiHi  your  melt 


1 7.331  You  muat  not  uae  an  unapproved 
label  In  an  advertleement. 

Any  label  you  depict  on  a  bottle  in  an . 
advertisement  must  be  a  reproduction  of 
an  approved  label. 

17.332  You  may  depict  an  approved  tabel 
with  alcohol  content  in  a  matt  beverage 
advertleement. 

In  any  advertising  media  you  may 
depict  an  approved  malt  beverage  label 
that  bears  a  statement  of  alcoholic 
content  permitted  under  §§  7.100 
through  7.108.  The  statement  of  alcohol 
content  on  the  label  must  not  appear 
more  prominently  in  the  advertisement 
than  it  does  on  the  approved  label. 

f  7.333    You  may  uae  an  advertleement 
with  an  actual  container  ahowing  an 
approved  alcolMl  content  laliel. 

In  any  advertising  media  you  may 
display  an  actual  malt  beverage 
container  showing  the  approved  label 
bearing  a  statement  of  alcohol  content 
permitted  under  §§  7.100  through  7.108. 

f  7.334    You  muat  not  uae  mtelaading  claaa 


Your  advertisements  must  not  use 
misleading  statements  as  to  the  class  of 
your  malt  beverage.  If  your  malt 
beverage  contains  less  than  one-half  of 
1  percent  alcohol  by  volume  you  must 
not  use: 

(a)  "Beer," 

(b)  "Lager  beer," 

(c)  "Lager." 
(d)"Ale," 

(e)  "Porter" 

(f)  "Stout,"  or 

(g)  Any  other  class  or  type  designation 
commonly  applied  to  fermented  malt 
beverages  containing  one-half  of  1 
percent  or  more  alcohol  by  volume. 


17.335    You  muet  not  uee  "ate," 

or  "atout"  dealgnatlona  in  a  mieleeding 


You  must  not  use  malt  beverage 
advertisement  statements  that  are 
inconsistent  with  your  labeling 
statements. 


Your  advertisements  may  use 
designations  for  "ale,"  "porter,"  or 
"stout"  only  when  your  malt  beverage: 

(a)  Is  fermented  at  a  comparatively 
high  temperature, 

(d)  Possesses  the  characteristics 
generally  attributed  to  "ale,"  "porter," 
or  "stout,"  and 

(c)  Is  produced  without  the  use  of 
coloring  or  flavoring  materials  other 
than  those  recognized  in  standard 
brewing  practices. 

§7.336    Your  odvefUeement  muat  not 
oonfuee  branda. 

Your  advertisement  must  not  lead  to 
brand  confusion. 

(a)  This  provision  applies  to  your 
representations  in: 

(1)  One  advertisement, 

(2)  Two  or  more  advertisements  in 
one  issue  of  a  periodical  or  newspaper, 
and 
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(3)  One  piece  of  other  written, 
printed,  or  graphic  matter. 

(b)  You  must  not  advertise  two  or 
more  different  malt  beverage  brands  if 
any  of  the  following  occiu': 

(1)  The  advertisement  tends  to  create 
an  impression  that  representations  you 
make  for  one  brand  applies  to  the 
another  brand; 

(2)  The  representations  are  contrary  to 
any  provision  of  the  regulations  in  this 
part;  or 

(3)  The  representations  are  in  any 
respect  untrue. 

§7.337    You  muat  not  uae  deceptive 
advertiaing  technique*. 

You  must  not  use  malt  beverage 
advertisements  that  use  subliminal  or 
similar  advertising  techniques.  These 
prohibited  advertisements  include:  the 
use  of  any  device  or  technique  that 
conveys,  or  attempts  to  convey,  a 
message  to  a  person  by  means  of  images 
or  sounds  of  a  very;  brief  nature  that 


cannot  be  perceived  at  a  normal  level  of 
awareness. 

Comparative  Advertisements 

§7.340    May  I  use  comparative 
advertising? 

Yes,  you  may  use  comparative 
advertising  that  is  not  disparaging  of  a 
competitor's  product. 

Taste  Tests  in  Advertisements 

§7.350    May  I  use  taste  tests  in  matt 
beverage  advertisements? 

Yes,  you  may  use  taste  test  results  in 
advertisements  comparing  competitors' 
products  unless  they  are  disparaging, 
deceptive,  or  likely  to  mislead  the 
consumer. 

§  7.351    What  scientific  procedures  must  I 
use  for  taste  tests? 

You  must  use  a  taste  test  procediwe 
that  meets  scientifically  accepted 
procedures.  An  example  of  a 
scientificcdly  accepted  procedure  is 
outlined  in  the  Manual  on  Sensory 


Testing  Methods,  ASTM  Special 
Technical  Publication  434,  published  by 
the  American  Society  for  Testing  and 
Materials,  1916  Race  Street, 
Philadelphia,  Pennsylvania  19103, 
ASTM.  1968.  Library  of  Congress 
Catalog  Card  Number  68-15545. 

§7.352    Must  I  list  the  name  and  address  Of 
the  taste  test  administrator? 

Yes,  if  you  use  a  taste  test  in  your 
advertisement,  you  must  also  make  a 
statement  in  the  advertisement 
providing  the  name  and  address  of  the 
taste  test  administrator. 

Signed:  August  17,  2001. 
Bradley  A.  Buckles, 

Director. 

Approved:  May  14,  2002. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  (Regulatory.  Tariff 

and  Trade  Enforcement). 

[FR  Doc.  02-16026  Filed  *6-26-02:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Fwtoral  AcqutoWon  Circular  2001-08; 
Introduction 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Summary  presentation  of  final 
rules,  and  technical  amendments  and 
corrections. 

SUMMARY:  This  document  summarizes 
the  Federal  Acquisition  Regulation 
(FAR)  rules  agreed  to  by  the  Civilian 
Agency  Acquisition  Coimcil  and  the 
Defense  Acquisition  Regulations 
Council  in  this  Federal  Acquisition 
Circular  (FAC)  2001-08.  A  companion 
document,  the  Small  Entity  Compliance 
Guide  (SECG).  follows  this  FAC.  The 
FAC,  including  the  SECG,  is  available 
via  the  Internet  at  http://www.amet.gov/ 
far. 


DATES:  For  effective  dates  and  comment 
dates,  see  separate  documents  which 
follow. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 
Building.  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  the 
analyst  whose  name  appears  in  the  table 
below  in  relation  to  each  FAR  case  or 
subject  area.  Please  cite  FAC  2001-08 
and  specific  FAR  case  number(s]. 
Interested  parties  may  also  visit  our 
website  at  http://www.amet.gov/far. 


Hem 

Subject 

FAR  case 

Analyst 

1 

Definrtion  of  "Claim"  and  Temw  Relating  to  Temiination  

2000-406 
1999-614 
1997-032 

Klein. 

II  

Federal  Supply  Schedule  Order  Disputes  ar>d  Incidental  Items 

Nelson. 

Ill 

IV 

Relocation  Costs 

Technical  Amendments 

Olson. 

SUPPLEMENTARY  INFORMATION: 

Summaries  for  each  FAR  rule  follow. 
For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  following  these 
item  summaries. 

FAC  2001-08  amends  the  FAR  as 
specified  below: 

Item  I— Definition  of  "aaim"  and 
Terms  Relating  to  Termination  (FAR 
Case  200O-406) 

The  purpose  of  this  final  rule  is  to 
clarify  the  applicability  of  definitions, 
eliminate  redundant  or  conflicting 
definitions,  and  streamline  the  process 
for  locating  definitions.  This  rule  is  not 
intended  to  change  the  meaning  of  any 
FAR  text  or  clause.  Movement  of 
various  definitions  to  FAR  2.101  is  not 
intended  to  change  the  operation  of  the 
cost  principles  and.  Specifically,  the 
movement  of  the  definition  of  "claim" 
to  FAR  2.101  is  not  intended  to  change 
the  scope  or  context  of  FAR  31.205- 

47(0(1). 
This  final  rule — 

•  Revises  and  moves  the  definitions 
of  "claim"  from  FAR  33.201; 
"continued  portion  of  the  contract," 
"partial  termination,"  "terminated 
portion  of  the  contract"  from  FAR 
49.001:  and  "termination  for 
convenience"  from  FAR  17.103; 

•  Adds  a  definition  of  "termination 
for  defauh"  at  FAR  2.101  and  a  new 
paragraph  (d)  at  FAR  17.104  that 
explains  the  distinction  between 
"termination  for  convenience"  and 
"cancellation"  that  was  deleted  from  the 
definition  of  "termination  for 
convenience"  that  was  moved  frtim  FAR 
17.103; 


•  Revises  FAR  33.213(a)  to  clarify  the 
distinction  between  claims  "arising 
under  a  contract"  and  claims  "relating 
to  a  contract" 

•  Revises  the  definition  of  "claim"  in 
the  FAR  clause  at  52.233-1  to  conform 
to  the  definition  at  FAR  2.101:  and 

•  Makes  other  editorial  revisions  for 
clarity. 

Item  n — Federal  Supply  Schedule 
Order  Disputes  and  Incidental  Items 
(FAR  Case  1999-614) 

This  final  rule  amends  the  FAR  to  add 
policies  on  disputes  and  incidental 
items  under  Federal  Supply  Schedule 
contracts  and  to  remove  the  requirement 
to  notify  GSA  when  a  schedule 
contractor  refuses  to  honor  an  order 
placed  by  a  Government  contractor. 
This  rule  affects  all  ordering  offices 
acquiring  supplies  or  services  subject  to 
the  procedures  of  FAR  Subpart  8.4. 

Item  ni— Relocation  Costs  (FAR  Case 
1997-032) 

This  final  rule  amends  the  relocation 
cost  principle  at  FAR  31.205-35.  The 
rule  will  only  affect  contracting  officers 
that  price  contracts  using  cost  analysis, 
or  that  are  required  by  a  contract  clause 
to  use  cost  principles  for  the 
determination,  negotiation,  or  allowance 
of  costs. 

The  relocation  cost  principle 
addresses  the  allowability  of  costs 
incurred  by  an  existing  contractor 
employee  incident  to  the  permanent 
ch^ge  of  the  employee's  assigned  work 
location  for  a  period  of  12  months  or 
more,  or  upon  recruitment  of  a  new 
employee.  The  final  rule  revises  the  cost 
principle  by  making  allowable 
payments  for  spouse  employment 


assistance  and  for  increased  employee 
income  and  Federal  Insurance 
Contributions  Act  taxes  incident  to 
allowable  reimbursed  relocation  costs, 
increasing  the  ceiling  for  allowance  of 
miscellaneous  costs  of  relocation,  and 
making  a  number  of  editorial  changes. 

Item  IV — ^Technical  Amendments 

These  amendments  update  sections 
and  make  editorial  changes  at  FAR 
52.202-1,  52.212-3,  and  52.225-11. 

Dated:  )une  19,  2002. 
Al  Matera, 
Director,  Acquisition  Policy  Division. 

Federal  Acquisition  Circular 

Federal  Acquisition  Circular  (FAC) 
2001-08  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  2001-08  are  effective  July  24. 
2002. 
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Dated:  )une  18.  2002. 
Deidre  A.  Lee, 
Director,  Defense  Procurement. 

Dated:  June  10.  2002. 
David  A.  Drabkin, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy,  General  Services 
Administration. 

Dated:  June  10.  2002. 
Tom  Luedtke, 

Assistant  Administrator  for  Procurement, 

National  Aeronautics  and  Space 

Administration. 

(PR  Doc.  02-15939  Filed  6-26-02;  8:45  am] 

BIUINQ  CODE  6«20-CP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2, 17, 31, 33, 49,  and  52 
[FAC  2001-08;  FAR  Case  2000-406;  Item 

n 

RIN  9000-AJ19 

Federal  Acquisition  Regulation; 
Definition  of  "Claim"  and  Terms 
Relating  to  Termination 

AGENCIES:  Departmerit  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  clarify  and  move 
the  definitions  of  "claim"  and  certain 
terms  relating  to  termination  to  the  FAR 
part  regarding  definitions. 
DATES:  Effective  Date:  July  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building.  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Klein,  Proctirement  Analyst,  at 
(202)  501-3775.  Please  cite  FAC  2001- 
08,  FAR  case  2000-406. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  purpose  of  this  rule  is  to  clarify 
the  applicability  of  definitions, 
eliminate  redundant  or  conflicting 
definitions,  and  streamline  the  process 
for  locating  definitions.  This  rule  is  not 


intended  to  change  the  meaning  of  any 
FAR  text  or  clause.  Movement  of 
various  definitions  to  FAR  2.101  is  not 
intended  to  change  the  operation  of  the 
cost  principles,  and  specifically  the 
movement  of  the  definition  of  "claim" 
to  FAR  2.101  is  not  intended  to  change 
the  scope  or  context  of  FAR  31.205- 
47(f)(1). 
This  final  rule — 

•  Revises  and  moves  the  definitions 
of  "claim"  from  33.201;  "continued 
portion  of  the  contract,"  "partial 
termination,"  "terminated  portion  of  the 
contract"  fi-om  FAR  49.001;  and 
"termination  for  convenience"  from 

FAR  17.103; 

•  Adds  a  definition  of  "termination 
for  default"  at  FAR  2.101  and  a  new 
paragraph  17.104(d)  that  explains  the 
distinction  between  "termination  for 
convenience"  and  "cancellation"  that 
was  deleted  from  the  definition  of 
"termination  for  convenience"  that  was 
moved  from  FAR  17.103; 

•  Revises  FAR  33.213(a)  to  clarify  the 
distinction  between  claims  "arising 
under  a  contract"and  claims  "relating 
to  a  contract"; 

•  Revises  the  definition  of  "claim"  in 
the  clause  at  FAR  52.233-1  to  conform 
to  the  definition  at  FAR  2.101;  and 

•  Makes  other  editorial  revisions  for 
clarity. 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
66  FR  42922,  August  15.  2001,  with  a 
request  for  comment.  One  respondent 
submitted  two  comments  to  the 
proposed  rule.  The  Councils  considered 
and  accepted  both  comments.  The  rule 
was  modified  as  a  result.  The  first 
comment  recommended  that  the 
parenthetical  reference  at  FAR 
31.205(f)(1)  be  changed  to  reflect  the 
new  location  of  the  definition  of 
"claim"  at  FAR  2.101.  This  was  done. 
The  second  comment  recommended 
that  a  clarifying  statement  be  added  to 
the  Federal  Register  notice  stating  that 
the  movement  of  the  various  definitions 
to  FAR  2.101  is  not  intended  to  change 
the  operation  of  the  cost  principles,  and 
specifically  the  movement  of  the 
definition  of  "claim"  to  FAR  2.101  is 
not  intended  to  change  the  scope  of  FAR 
31.205-47(f)(l).  This  was  also  done. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 


Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  does  not  change  policy.  We  did  not 
receive  any  comments  regarding  this 
determination  as  a  result  of  publication 
of  the  proposed  rule  in  the  Federal 
Register  on  August  15.  2001  (66  FR 
42922). 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  2, 17, 
31,  33, 49,  and  52 

Government  procurement. 

Dated:  lune  19,  2002. 
Ai  Matera, 
Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  2, 17,  31,  33,  49, 
and  52  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  2, 17,  31,  33, 49,  and  52  continues 
to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137:  and  42  U.S.C.  2473(c). 

PART  2— DEFmmONS  OF  WORDS 
AND  TERMS 

2.  Amend  section  2.101  by  adding,  in 
alphabetical  order,  the  definitions 
"Claim,"  "Continued  portion  of  the 
contract,"  "Partial  termination," 
"Termination  for  convenience," 
"Termination  for  default,"  and 
"Terminated  portion  of  the  contract"  to 
read  as  follows: 

2.101    Daflnitions. 

***** 

Claim  means  a  written  demand  or 
written  assertion  by  one  of  the 
contracting  parties  seeking,  as  a  matter 
of  right,  the  payment  of  money  in  a  sum 
certain,  the  adjustment  or  interpretation 
of  contract  terms,  or  other  relief  arising 
under  or  relating  to  the  contract. 
However,  a  writteii  demand  or  written  - 
assertion  by  the  contractor  seeking  the 
payment  of  money  exceeding  $100,000 
is  not  a  claim  under  the  Contract 
Disputes  Act  of  1978  until  certified  as 
required  by  the  Act.  A  voucher,  invoice, 
or  other  routine  request  for  payment 
that  is  not  in  dispute  when  submitted  is 
not  a  claim.  The  submission  may  be 
converted  to  a  claim,  by  written  notice 
to  the  contracting  officer  as  provided  in 


43514  Federal  Register /Vol.  67,  No.  124 /Thursday,  June  27,  2002 /Rules  and  Regulations 


33.206(a),  if  it  is  disputed  either  as  to 
liability  or  amount  or  is  not  acted  upon 
in  a  reasonable  time. 

***** 

Continued  portion  of  the  contract 
means  the  portion  of  a  contract  that  the 
contractor  must  continue  to  perform 
following  a  partial  termination. 

H  *  *  t  p 

Partial  termination  means  the 
termination  of  a  part,  but  not  all,  of  the 
work  that  has  not  been  completed  and 
accepted  under  a  contract. 

***** 

Termination  for  convenience  means 
the  exercise  oJF  the  Government's  right  to 
completely  or  partially  terminate 
performance  of  work  under  a  contract 
when  it  is  in  the  Government's  interest. 

Termination  for  default  mean^  the 
exercise  of  the  Government's  right  to 
completely  or  partially  terminate  a 
contract  because  of  the  contractor's 
actual  or  anticipated  failure  to  perform 
its  contractual  obligations. 

Terminated  portion  of  the  contract 
means  the  portion  of  a  contract  that  the 
contractor  is  not  to  perform  following  a 
partial  termination.  For  construction 
contracts  that  have  been  completely 
terminated  for  convenience,  it  metms 
the  entire  contract,  notwithstanding  the 
completion  of,  and  payment  for, 
individual  items  of  work  before 
termination. 


PART  17— SPECIAL  CONTRACTING 
METHODS 

17.103    [Anwndad] 

3.  Amend  section  17.103  by  removing 
the  definition  "Termination  for 
convenience." 

4.  Amend  section  17.104  by  adding 
paragraph  (d)  to  read  as  follows: 


17.104 


(d)  The  termination  for  convenience 
procedure  may  apply  to  any 
Government  contract,  including 
multiyear  contracts.  As  contrasted  with 
cancellation,  termination  can  be  effected 
at  any  time  during  the  life  of  the 
contract  (cancellation  is  effected 
between  fiscal  years)  and  can  be  for  the 
total  quantity  or  partial  quantity  (where 
as  cancellation  must  be  for  all 
subsequent  fiscal  years'  quantities). 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

31,206-47    [AnMndMfl 

5.  Amend  section  31.205-47  in 
paragraph  (f)(1)  by  removing  "(see 
33.201)"  and  adding  "(see  2.101)"  in  its 
place. 


PART  3»-PR0TESTS,  DISPUTES. 
AND  APPEALS 

33.201    [Anwnded] 

6.  Amend  section  33.201  by  removing 
the  definition  "Claim." 

7.  Amend  section  33.213  by  revising 
paragraph  (a)  to  read  as  follows: 

33.213    Obligation  to  continue 
performance. 

(a)  In  general,  before  passage  of  the 
Act,  the  obligation  to  continue 
performance  applied  only  to  claims 
arising  under  a  contract.  However,  the 
Act,  at  41  U.S.C.  605(b).  authorizes 
agencies  to  require  a  contractor  to 
continue  contract  performance  in 
accordance  with  the  contracting  officer's 
decision  pending  a  final  resolution  of 
any  claim  arising  imder,  or  relating  to, 
the  contract.  (A  claim  arising  under  a 
contract  is  a  claim  that  can  be  resolved 
under  a  contract  clause,  other  than  the 
clause  at  52.233-1,  Disputes,  that 
provides  for  the  relief  sought  by  the 
claimant;  however,  relief  for  such  claim 
can  also  be  sought^under  the  clause  at 
52.233-1.  A  claim  relating  to  a  contract 
is  a  claim  that  cannot  be  resolved  under 
a  contract  clause  other  than  the  clause 
at  52.233-1.)  This  distinction  is 
recognized  by  the  clause  with  its 
Alternate  I  (see  33.215). 


PART  48— TERMINATION  OF 
CONTRACTS 

49.001    [Amended] 

8.  Amend  section  49.001  by  removing 
the  definitions  "Claim,"  "Continued 
portion  of  the  contract,"  "Partial 
termination,"  and  "Terminated  portion 
of  the  contract." 

PART  S2— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

S2.213-4    [Amended] 

9.  Amend  section  52.213-4  by 
revising  the  date  of  the  clause  to  read 
"(7/02)";  and  by  removing  from 
paragraph  (a)(2)(v)  "(Dec  1998)"  and 
adding  "7/02"  in  its  place. 

10.  Amend  section  52.233-1  by 
revising  the  date  and  paragraph  (c)  of 
the  clause;  and  by  revising  the 
introductory  paragraph  of  Alternate  I  to 
read  as  follows: 

52.233-1    Dtsputae. 

•        •        *        *        • 

Disputes  (7/D2) 


certain,  the  adjustment  or  interpretation  of 
contract  terms,  or  other  relief  arising  under 
or  relating  to  this  contract.  However,  a 
written  demand  or  written  assertion  by  the 
Contractor  seeking  the  payment  of  money 
exceeding  SIOO.OOO  is  not  a  claim  under  the 
Act  until  certified.  A  voucher,  invoice,  or 
other  routine  request  for  payment  that  is  not 
in  dispute  when  submitted  is  not  a  claim 
under  the  Act.  The  submission  may  be 
converted  to  a  claim  under  the  Act.  by 
complying  with  the  submission  and 
certification  requirements  of  this  clause,  if  it 
is  disputed  either  as  to  liability  or  amount  or 
is  not  acted  upon  in  a  reasonable  time. 
***** 

Alternate  1 1  Dec  1991).  As  prescribed  in 
33.215,  substitute  the  following  paragraph  (i) 
for  paragraph  (i)  of  the  basic  clause: 


(FR  E)oc.  02-1 S940  Filed  6-26-02:  8:45  am) 
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SPACE  ADMINISTRATION 

48  CFR  Parts  8  and  51 


[FAC  2001-00;  FAR 
Nam  N] 
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1090-«14: 


(c)  Claim,  as  used  in  this  clause,  means  a 
written  demand  or  written  assertion  by  one 
of  the  contracting  parties  seeking,  as  a  matter 
of  right,  the  payment  of  money  in  a  sum 


FMtoral  Acquisition  Rsguiation; 
Fsdsral  Supply  Schsduls  Ordsr 
DIsputss  and  Incidsntal  Nams 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Coimcil 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  incorporate  policies 
for  disputes  in  schedule  contracts  and 
the  handling  of  incidental  items,  and  to 
remove  the  requirement  to  notify  GSA 
when  a  schedule  contractor  refuses  to 
honor  an  order  placed  by  a  Govenunent 
contractor. 

DATES:  Effective  Date:  July  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Koom  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For  . 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Procurement  Analyst,  at 
(202)  501-1900.  Please  cite  FAC  2001- 
08.  FAR  case  1999-614. 
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SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
65  FR  79702,  December  19,  2000.  Nine 
respondents  submitted  comments  in 
response  to  the  Federal  Register  notice. 
The  public  comments  were  received 
from  contractors,  professional 
association&,  and  Federal  agencies. 
Clarifying  revisions  have  been  made  to 
FAR  8.401(d)  and  8.405-7(d)  of  the  rule 
as  a  result  of  the  public  conunents.  A 
summary  of  the  significant  comments 
and  concerns  expressed  by  respondents 
is  summarized  below. 

•  Addition  of  Open  Market, 
Noncontract  Items  on  a  Schedule  Order. 
Some  respondents  believed  that  the 
intent  regarding  the  incorporation  of 
open  market,  noncontract  items  on  a 
schedule  order  needed  further 
clarification  and  recommended 
alternative  language.  The  Councils 
agreed  that  absent  a  definition  of  "open 
market"  or  "noncontract"  items  in  the 
FAR  further  clarification  is  needed. 
Accordingly,  it  has  substituted  the 
expression  "items  not  on  the  Federal 
Supply  Schedule"  to  best  characterize 
what  diese  items  mean. 

•  Inclusion  of  FAR  Part  19  in  the 
Listing  of  Applicable  Acquisition 
Regulations.  One  respondent  expressed 
concern  regarding  the  omission  of  a 
reference  to  FAR  Part  19,  Small 
Business  Programs,  in  the  proposed 
language  in  FAR  8.401(d)  for  adding 
open  market,  noncontract  items  to  a 
Federal  Supply  Schedule  BPA.  The 
respondent  believes  that  the  omission  of 
FAR  Part  19  in  the  list  of  applicable 
acquisition  regulations  an  agency  must 
follow  will  allow  ordering  offices  to 
circumvent  the  requirement  that  all 
procurements  valued  between  $2,500 
and  $100,000  be  set  aside  for  small 
business  concerns. 

The  Councils  agreed  that  FAR  Part  19 
should  be  included  in  the  list  of 
applicable  regulations  in  FAR 
8.401(d)(1).  Even  though  FAR 
13.003(b)(1)  addresses  small  business 
set-asides  for  acquisitions  above  the 
micro-piuchase  threshold,  the  inclusion 
of  FAR  Part  19,  in  addition  to  FAR  Part 
13,  further  emphasizes  that  ordering 
offices  must  consider  small  business 
programs  when  acquiring  items  not  on 
the  Federal  Supply  Schedule. 

•  FAR  Reference  to  Alternative 
Dispute  Resolution  (ADR)  Procedures 
for  Schedule  Disputes.  One  respondent 
suggested  that  in  lieu  of  the  proposed 
language  in  FAR  8.405-7(d)  ("The 
contracting  officer  should  use  the 
alternative  dispute  resolution  (ADR) 
procediUBS,  when  appropriate  (see 


33.214)"),  the  language  should  be 
revised  to  cite  the  policy  statement  as  it 
is  set  forth  in  FAR  33.204.  that  ADR 
should  be  used  "to  the  maximum  extent 
practicable."  The  respondent  further 
suggested  that  either  FAR  33.204  be 
cited  alone,  or  that  33.204  be  cited  in 
addition  to  33.214.  Since  the  language 
in  FAR  33.204  speaks  to  policy 
regarding  the  use  of  ADR,  while  33.214 
provides  additional  information 
regarding  ADR,  the  Councils  agreed 
that,  for  clarity,  both  citations  be 
included  in  the  final  rule,  and  that  the 
language  in  FAR  8.405-7(d)  be  revised. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  addresses  internal  Government 
administrative  procedures  and  does  not 
impose  any  additional  requirements  on 
Government  offerors  or  contractors. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subiects  in  48  CFR  Parts  8  and 
51 

Government  prociu-ement. 
Dated:  June  19,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  8  and  51  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  8  and  51  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  8-REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

2.  Amend  section  8.401  by  adding 
paragraph  (d)  to  read  as  follows: 


8.401    General. 

•        *        •        •        * 

(d)  For  administrative  convenience, 
an  ordering  office  contracting  officer 
may  add  items  not  on  the  Federal 
Supply  Schedule  (also  referred  to  as 
open  market  items)  to  a  Federal  Supply 
Schedule  blanket  purchase  agreement 
(BPA)  or  an  individual  task  or  delivery 
order  only  if — 

(1)  All  applicable  acquisition 
regulations  pertaining  to  the  purchase  of 
the  items  not  on  the  Federal  Supply 
Schedule  have  been  followed  (e.g., 
publicizing  (Part  5),  competition 
requirements  (Part  6),  acquisition  of 
commercial  items  (Part  12),  contracting 
methods  (Parts  13, 14,  and  15),  and 
small  business  programs  (Part  19)); 

(2)  The  ordering  office  contracting 
officer  has  determined  the  price  for  the 
items  not  on  the  Federal  Supply 
Schedule  is  fair  and  reasonable: 

(3)  The  items  are  clearly  labeled  on 
the  order  as  items  not  on  the  Federal 
Supply  Schedule;  and 

(4)  All  clauses  applicable  to  items  not 
on  the  Federal  Supply  Schedule  are  • 
included  in  the  order. 

3.  Revise  section  8.405-7  to  read  as 
follows: 

8.405-7    Disputes. 

(a)  Disputes  pertaining  to  the 
performance  of  orders  under  a  schedule 
contract.  (1)  Under  the  Disputes  clause 
of  the  schedule  contract,  the  ordering 
office  contracting  officer  may — 

(i)  Issue  final  decisions  on  disputes 
arising  from  performance  of  the  order 
(but  see  paragraph  (b)  of  this  section);  or 

(ii)  Refer  the  dispute  to  the  schedule 
contracting  officer. 

(2)  The  ordering  office  contracting 
officer  shall  notify  the  schedule 
contracting  officer  promptly  of  any  final 
decision. 

(b)  Disputes  pertaining  to  the  terms 
and  conditions  of  schedule  contracts. 
The  ordering  office  contracting  officer 
shall  refer  all  disputes  that  relate  to  the 
contract  terms  and  conditions  to  the 
schedule  contracting  officer  for 
resolution  under  the  Disputes  clause  of 
the  contract  and  notify  the  schedule 
contractor  of  the  referral. 

(c)  Appeals.  Contractors  may  appeal 
final  decisions  to  either  the  Board  of 
Contract  Appeals  servicing  the  agency 
that  issued  the  final  decision  or  the  U.S. 
Court  of  Federal  Claims. 

(d)  Alternative  dispute  resolution.  The 
contracting  officer  should  use  the 
alternative  dispute  resolution  (ADR) 
procedures,  to  the  maximum  extent 
practicable  (see  33.204  and  33.214). 
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PART  51— USE  OF  GOVERNMENT 
80URCES  BY  CONTRACTORS 

51.103    [AfiwndMll 

4.  Amend  section  51.103  by  removing 
paragraph  (b);  and  by  redesignating 
paragraph  (c)  as  (b). 

[FR  Dcx:.  02-15941  Filed  6^26-02;  8:45  am] 
■LUNO  COM  nn  rr  r 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

[FAC  2001-08;  FAR  CaM  1997-032;  Itom 
NQ 

RIN000O-AH96 

FMIaral  AcquWUon  Regulation: 
fl^lo^^gllQii  Coata 

A0ENCIE9:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  "relocation  costs"  cost 
principle  by  making  allowable 
payments  for  spouse  employment 
assistance  and  for  increased  employee 
income  and  federal  Insurance 
Contributions  Act  (PICA)  (26  U.S.C. 
chapter  21)  taxes  incident  to  allowable 
reimbursed  relocation  costs,  increasing 
the  ceiling  for  allowance  of 
miscellaneous  costs  of  relocation,  and 
making  a  niunber  of  editorial  changes. 
DATES:  Effective  Date:  July  29.  2002. 
FOR  FURTHCR  MFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
.  501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Jeremy  Olson  at  (202)  501-3221.  Plea»e 
cite  FAC  2001-08,  FAR  case  1997-032. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD,  GSA.  and  NASA  published  a 
proposed  rule  in  the  Federal  Ragiater  at 
64  FR  28330,  May  25, 1999,  that  revised 
the  cost  principle  at  FAR  31.205-35, 
Relocation  costs,  to — 


•  Remove  the  numerous  ceilings 
imposed  on  individual  relocation  cost 
elements; 

•  Recognize  the  growing  commercial 
practice  of  reimbursing  relocation  costs 
on  a  Itunp-sum  basis  in  certain 
situations; 

•  Make  allowable  payments  for 
employment  assistance  for  spouses  and 
for  increased  employee  income  and 
FICA  taxes  incident  to  allowable 
reimbursed  relocation  costs; 

•  Increase  the  ceiling  for  allowable 
miscellaneous  relocation  costs;  and 

•  Make  a  number  of  editorial  changes. 
The  final  rule  amends  the  FAR  to— 

•  Increase  the  limit  for  miscellaneous 
expenses  when  a  Itunp-siun  approach  is 
used.  The  current  FAR  requires  the 
reimbiusement  of  miscellaneous 
expenses  to  be  limited  to  actual 
expenses  or  $1,000  (if  the  lump-sum 
approach  is  used).  The  proposed  rule 
removed  the  $l,0d0  limitation  in  its 
entirety.  To  reduce  the  Government's 
risk  in  this  area,  the  final  rule  maintains 
a  ceiling  for  miscellaneous  expenses 
when  a  contractor  uses  the  lump-sum 
payment  method,  but  increases  the  limit 
firom  $1,000  to  $5,000.  The  cost 
principle  continues  to  have  no  ceiling 
for  miscellaneous  expenses  when 
reimbursement  is  based  on  actual 
expenses; 

•  Add  two  new  categories  of 
allowable  relocation  costs.  Consistent 
with  the  proposed  rule,  the  final  rule 
makes  allowable  two  categories  of 
expenses  that  are  currently  unallowable: 
(1)  Payments  for  increased  employee 
income  and  FICA  taxes  incident  to 
allowable  reimbursed  relocations  costs, 
and  (2)  payments  for  spouse  employee 
assistance.  Since  contractors  incur  these 
types  of  costs  in  a  good  faith  effort  to 
keep  transferred  employees  from  being 
adversely  affected  by  the  relocation,  it 
appears  equitable  to  reimburse 
contractors  for  these  types  of  costs.  In 
addition,  the  Employee  Relocation 
Council  (ERC)  data  showed  that  it  is  a 
common  industry  practice  to  reimburse 
relocating  employees  for  both  of  these 
costs;  and 

•  Make  a  number  of  editorial  changes, 
including  revising  the  "compensation 
for  personal  services"  cost  principle  at 
FAR  31.205-«(e)(2)  to  clarify  that  the 
diffisrential  allowances  paid  to 
compensate  for  increased  taxes  on 
employee  compensation  is  unallowable, 
but  that  the  payments  to  compensate  for 
increased  taxes  incident  to  allowable 
reimbursed  relocation  costs  is 
allowable. 

Twenty-two  respondents  submitted 
public  comments.  The  Councils 
considered  all  comments  when 


developing  the  final  rule.  A  discussion 
of  the  major  comments  follows: 

•  Inadequate  Analysis.  One 
commenter  expressed  the  opinion  that 
"the  proposed  changes  to  FAR  31.205- 
35  have  not  been  adequately  researched 
and  the  potential  impact  has  not  been 
documented."  The  commenter  went  on 
to  suggest  that  all  of  the  proposed 
changes,  except  for  the  lump-sum 
payment  option,  have  been  carefully 
considered  by  the  FAR  drafters  in  the 
past  and  that  those  previous  decisions 
should  not  be  overtiuned  lightly  and 
without  thorough  research  and 
dociunentation  that  demonstrate  how 
the  conditions  have  changed  to  make 
previously  rejected  proposed  changes 
now  acceptable.  In  a  related  comment, 
another  commenter  cautioned  that  "the 
councils  should  carefully  review  the 
information  provided  in  response  to  the 
questions  directed  to  industry 
respondents  to  determine  that  the 
administrative  time  and  cost  savings 
will  offset  increased  costs  before 
eliminating  the  ceilings." 

Response  to  Conunents:  As  an  integral 
part  of  its  review  of  the  public 
comments  submitted  in  response  to  this 
proposed  rule,  current  industry 
relocation  practices  were  carefully 
'  analyzed  (primarily  using  data  compiled 
by  the  ERC  in  its  1998  report  entitled 
"Relocation  Assistance: 

Transferred  Employees"),  together 
with  the  past  regulatory  history  of  the 
relocation  cost  principle. 

•  Disagree  With  Removing  Ceilings. 
Four  commenters  opposed  the  removal 
of  the  current  ceilings  on  individual 
relocation  cost  elements,  while  two  of 
them  added  that  "if  the  current 
limitations  are  not  adequate,  they 
should  be  adjusted  but  not  eliminated." 
These  two  commenters  disagreed  with 
the  Federal  Register  justification  that 
the  "ceilings  represent  unnecessary 
micromanagement  of  contractor 
business  practices."  One  stated  that 
"cost  ceilings  are  a  means  of  controlling 
business  expenses  reimbursed  with 
taxpayer  dollars."  and  the  other  argued 
that  "the  ceilings  merely  represent  the 
maximum  the  Government  believes  is 
reasonable."  The  commenter  continued: 
"The  FAR  ceilings  were  initially 
implemented  to  assure  that 
reasonableness  determinations  were 
consistently  applied  to  all  contractors 
and  that  unreasonable  costs  would  not 
be  paid  because  the  cost  principle  is  too 
general  or  unenforceable." 

One  commenter  stated  that  "the 
ceilings  *  *  *  are  necessary  to  protect 
the  Government  from  liability  for 
reimbursement  of  excessive  costs." 
Another  maintained  that  since  the  14 
percent  limitation  on  closing  costs  and 
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the  continuing  costs  of  ownership  of  a 
former  residence  (FAR  31.205-35(a)(3) 
and  (4))  and  the  5  percent  limitation  on 
costs  for  piu-chasing  a  new  home  (FAR 
31.205-35(a)(6)(ii))  were  based  on 
commercial  industry  standards,  there  is 
no  justification  for  their  removal. 
Another  stated  that  these  14  percent  and 
5  percent  caps  appeared  reasonable,  but 
added  that  waivers  "may  be  acceptable 
on  a  case-by-case  basis." 

Response  to  Comments:  Three 
alternatives  were  evaluated  during 
consideration  of  this  issue:  removal  of 
the  ceilings,  adjustment  of  the  ceilings, 
and  retention  of  the  ciurent  ceilings. 
The  alternatives  are  discussed  below: 
Alternative  1 — Remove  Ceilings  as 
Reflected  in  the  Proposed  Rule.  The  ERC 
■  data  indicated  that  some  of  the  ciurent 
FAR  ceilings  on  individual  relocation 
cost  elements  were  too  low.  One 
alternative  to  eliminating  this 
relationship  is  for  the  ceilings  to  be 
eliminated  as  shown  in  the  proposed 
rule,  rather  than  adjusted.  This 
alternative  would  be  a  fundamental  shift 
in  how  the  Government  evaluates  the 
allowability  of  contractor  relocation 
costs.  An  argument  can  be  made  that 
this  change  is  consistent  with  promoting 
greater  acceptance  of  commercial 
practices.  Under  this  approach,  the 
Government  woidd  place  greater 
reliance  upon  contractors'  individual 
corporate  relocation  jpolicies  to  limit 
such  costs  to  reasonable  amoimts,  rather 
than  continuing  to  micromanage 
contractor  business  practices.  This 
would  involve  a  systems  approach 
requiring  greater  use  of  professional 
judgment  by  our  auditors  and 
contracting  officers  to  ensiu«  that 
relocation  costs  in  total  are  reasonable, 
which  is  more  difficult  than  utilizing  a 
series  of  caps  to  determine  cost 
allowability.  This  alternative  would 
tend  to  satisfy  those  who  believe  that 
the  various  ceilings  on  individual 
relocation  cost  elements  have  made  the 
current  cost  principle  unnecessarily 
detailed. 

Alternative  2— Retain  Ceilings  With 
Appropriate  Adjustments.  This 
alternative  is  more  consistent  with  the 
argiunent  that  the  rationale  behind  the 
numerous  past  decisions  to  retain  the 
ceilings  was  soimd.  That  is,  (1)  industry 
practice  varies  widely,  (2) 
reasonableness  determinations  should 
be  consistently  applied  to  all 
contractors,  and  (3)  the  cost  principle 
without  ceilings  is  too  general  and 
unenforceable.  Fxuther,  the  Federal 
procurement  process  argues  for  the 
retention  of  the  ceilings.  Without  these 
stated  ceilings,  contracting  officers 
would  be  put  in  the  imenviable  position 
of  determining  what  constitutes 


reasonable  relocation  costs  without 
ready  access  to  the  necessary 
information  to  make  this  determination. 
By  performing  the  necessary  market 
research  and  setting  reasonable  ceilings 
in  this  cost  principle,  the  Government 
avoids  the  inefficient  process  of  having 
himdreds  of  different  procurement 
personnel  performing  various  levels  of 
research  and  making  inconsistent 
determinations.  The  ceilings  should  be 
set  at  a  level  that  allows  contractors  to     ■ 
be  reimbursed  for  reasonable  relocation 
costs  that  are  not  unallowable. 

Alternative  3— Retain  Current  Ceilings 
but  Reevaluate. 

The  basis  for  this  alternative  is  that 
the  rationale  supporting  a  shift  either  to 
eliminate  or  to  adjust  the  ceilings  is 
incomplete,  and  a  reasoned  policy 
change  cannot  be  made  at  this  time. 
There  is  sufficient  information  to  justify 
evaluation  of  whether  a  policy  change 
should  be  considered,  but  there  is  not 
sufficient  information  to  determine 
what  a  better  policy  might  be.  This  is 
the  approach  adopted  by  the  FAR 
Council. 
•  Lump-Sum  Approach. 
Lump-Sum  Approach  Would  Result  in 
Savings.  Nine  commenters  argued  that 
an  expanded  lump-sum  approach  would 
result  in  significant  savings  for 
contractors  and  the  Government.  One 
stated  that  at  a  Government  business 
segment  using  a  lump-sum  approach, 
instead  of  an  actual  and  reasonable 
method,  savings  achieved  for  the 
temporary  living  portion  of  relocation 
costs  averaged  $4,432  per  relocated 
employee  for  a  total  savings  on 
Government  contracts  of  almost 
$200,000  per  year.  Similarly,  another 
indicated  that  it  is  experiencing  savings 
of  $6.4  million  per  year  by  offering  a 
lump-sum  option  for  reimbursement  of 
temporary  living  expenses  to  relocated 
employees  in  its  commercial  segments. 
This  commenter  projected  that  it  has 
"the  potential  to  save  an  additional  $1 
million  per  year  by  offering  the  same 
option  within  its  businesses  that  sell 
goods  and  services  to  the  U.  S. 
Government."  Another  commenter 
indicated  an  estimated  saving  of 
between  $400,000  and  $500,000  per 
year  due  to  the  lump-sum  relocation 

option. 

Disagree  With  Lump-Sum  Approach. 
One  commenter  objected  "to  the  lump- 
siun  payment  as  proposed  because  it 
would  increase  administrative  cost  with 
no  evident  benefit  for  the  Government." 
The  commenter  added  that  "few 
contractors  use  a  lump-sum  approach 
for  total  relocation  cost."  and  expressed 
concern  that  "expanding  the  lump-sum 
approach  beyond  miscellaneous 
expenses  (for  which  a  lump-sum  up  to 


$1,000  is  already  permitted)  would 
make  it  virtually  impossible  to  assure 
that  the  lump-simi  payment  does  not 
include  unallowable  costs."  While  not 
directly  opposing  an  expanded  use  of 
the  lump-sum  approach,  three  other 
conunenters  expressed  concerns  that  "in 
the  absence  of  a  database  that 
establishes  what  constitutes  reasonable 
relocation  expenses  in  various  locations, 
contracting  officers  will  have  difficulty 
negotiating  advance  agreements  on  a 
broad  range  of  relocation  expenses." 
One  commenter  added:  "Without  some 
objective  data,  it  is  unreasonable  to 
impose  the  burden  of  determining 
reasonableness  on  the  contracting 
officer." 

Response  to  Cotrmtents:  Review  of  the 
ERC  data  found  that  there  is  no  current 
industry  practice  of  using  lump-sum 
reimbursements  for  the  purchase  or  sale 
of  a  home.  It  appears  inappropriate  for 
the  cost  principle  to  recognize  lump- 
sum payments  for  these  types  of 
relocation  costs  if  there  is  no  evidence 
of  such  an  industry  practice. 

Additionally,  an  industry  association 
commenter  noted  that  in  its  survey  of 
member  companies,  "no  respondent 
used  the  lump-stun  approach  on  all 
relocation  costs."  Accordingly,  the 
broad  lump-siun  reimbursement 
approach  was  removed  from  the  rule. 

"The  limip-sum  reimbursement 
approach  covering  miscellaneous 
expenses  only  that  is  currently  in  the 
FAR  was  retained,  but  the  ceiling 
amoimt  was  increased  from  $1,000  to 
$5,000.  An  imlimited  limip-siun  for 
miscellaneous  expenses  could  easily 
become  a  sub  rosa  vehicle  for 
reimbursing  unallowable  costs  (such  as 
a  loss  on  the  sale  of  a  home)  or  for 
awarding  a  hidden  bonus  to  the 
relocating  employee.  While  some 
commenters  contend  that  contractors 
and  the  Government  will  share  in  cost 
reductions  through  use  of  lump-sum 
payments,  others  believe  the  opposite 
will  occur.  No  convincing  data  were 
found  one  way  or  the  other.  This  is 
further  bolstered  by  indications  from 
ERC  that  companies  use  lump-sum 
reimbursements  primarily  to  improve 
employee  morale  and  to  reduce 
administrative  costs.  The  net  cost 
impact  is  unclear.  This  issue  may  be 
piusued  again  in  a  separate  FAR  case  to 
determine  if  there  is  a  clear  answer 
justifying  adoption  of  a  broader  lump- 
sum approach. 

•  Remove  Mandatory  Advance 
Agreement  Requirement  for  Lump-Sum 
Approach.  Eight  commenters 
recommended  that  the  requirement  for 
an  advance  agreement  with  the 
Govenunent  prior  to  using  the  lump- 
sum payment  option  be  eliminated. 
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Some  argued  that  "the  requirement  for 
an  advance  agreement  is  not  necessary" 
because  "liunp-sum  payments  are  an 
accepted  commercial  practice"  and  "are 
more  cost  effective  than  actual  cost 
tracking."  One  added  that  "at  times, 
whether  or  not  an  advance  agreement  is 
executed  depends  on  subjective  rather 
than  objective  factors."  It  added  that 
"inconsistent  actions  concerning  the 
execution  of  an  advance  agreement  on 
liunp-siun  payments  could  put 
companies  on  an  unequal  footing  when 
bidding  on  Government  contracts." 
Another  observed  that  "formal 
acceptance  by  the  contracting  officer  of 
what  is  likely  to  be  a  case-by-case 
implementation  of  liunp-siuns  is  not 
consistent  with  streamlining  or 
acceptance  of  conmiercial  practices." 
Another  stated  that  the  mandatory 
advance  agreement  requirement  "is 
contrary  to  the  spirit  of  Acquisition 
Reform"  and  "creates  another 
administrative  burden." 

Response  to  Comments:  The  original 
rationale  for  including  a  mandatory 
advance  agreement  reqiiirement  in  the 
proposed  rule  was  to  give  the 
Government  additional  control  over  the 
broadly  worded  lump-sum  guidance. 
However,  we  have  revised  paragraph 
(b)(2)  of  FAR  31.205-35  to  delete  the 
mandatory  advance  agreement 
requirement,  since  we  have  removed  the 
lump-sum  approach  from  the  rule. 

•  Diaagne/Agree  With  Removing 
Mortgage  Interest  Differential  and 
Rental  Differential  Payments.  Two 
commenten  saw  no  reason  for  removing 
the  specific  references  to  mortgage 
interest  differential  and  rental 
diffierential  payments  currently  found  at 
paragraphs  (a)(7)  and  (a)(8)  of  FAR 
31.205-35.  One  stated:  "Our  survey 
data,  along  with  analysis  of  published 
relocation  svirvey  data,  did  not 
demonstrate  any  significant  difiierence 
in  conditions  tlut  exist  now  vereus 
conditions  that  existed  when  these 
provisions  were  included  in  the  cost 
principle.  Therefore,  we  cannot 
determine  the  basis  for  the  statement 
that  coverage  of  these  types  of  costs  is 
no  longer  needed."  Conversely,  another 
commenter  expressed  its  belief  that 
"eliminating  paragraphs  FAR  31.205- 
35(a)(7)  and  (8)  will  provide  the 
advantage  of  simplification  without 
adding  costs  to  the  Government" 

Response  to  Comments:  Although 
interest  rates  are  currently  very  low  and 
the  impact  of  interest  differential  is  now 
very  limited,  interest  rates  could 
increase  in  the  future.  We  have  added 
both  of  these  types  of  payments  back 
into  the  paragraph  (a)  list  of  allowable 
relocation  costs. 


•  Delete  FAR  31.205-35  (a)(1)  thru 
(a)(9).  Three  commenters,  noting  that 
the  proposed  rule  would  remove  the 
specific  references  to  mortgage  interest 
differential  and  rental  differential 
payments,  expressed  concern  "that 
Government  auditon  may  assert  that 
these  costs  are  now  unallowable, 
notwithstanding  the  statements 
pertaining  to  them  included  in  the 
background  section  of  this  proposed 
rule."  To  avoid  such  disputes  over  these 
and  other  relocation  costs  not 
specifically  mentioned  under  paragraph 
(a),  they  suggested  that  the  whole  list  of 
allowable  relocation  costs  at  FAR 
31.205-35(a)  (1)  thru  (a)(9)  be  deleted. 

Response  to  Comments:  The  Councils 
agree  that  removing  the  specific 
references  to  mortgage  interest 
differentia]  and  rental  differential 
payments  from  the  cost  principle  could 
create  confusion  about  the  future 
allowability  of  such  costs,  and  they  have 
added  both  of  these  types  of  payments 
back  into  the  paragraph  (a)  list  of 
allowable  relocation  costs.  The  Councils 
are  also  convinced  there  is  great  benefit 
in  making  it  absolutely  clear  that  the 
listed  types  of  relocation  costs  in 
paragraph  (a)  are  allowable  and  do  not 
think  this  list  should  be  deleted. 

•  Agree/Disagree  With  Making 
Spouse  Employment  Assistance 
Payments  and  Tax  Gross-Ups 
Allowable.  Eight  commenters  agreed 
with  the  equitable  treatment  rationale  in 
the  Federu  Register  for  making  two 
new  categories  of  relocation  costs 
allowable:  (1)  Payments  for  spouse 
employment  assistance,  and  (2) 
payments  for  iiuxeased  employee 
income  and  PICA  taxes  incident  to 
allowable  reimbursed  relocation  costs 
(commonly  referred  to  as  "tax  gross- 
ups").  Several  commenten  "applauded" 
this  change  which,  as  one  commenter 
put  it,  "acknowledges  that  contractors 
find  it  necessary  to  make  such  payments 
to  avoid  unfairly  penalizing  the 
relocating  employee." 

On  the  other  hand,  another 
commenter  found  it  "illogical"  to  use 
the  "good  faith  effort"  rationale  to  allow 
these  costs,  but  not  the  other 
imallowable  relocation  costs.  However, 
after  noting  that  "there  is  some  evidence 
that  spousal  employment  assistance  is 
becoming  a  general  industry  practice," 
that  commenter  stated  that  it  does  "not 
object  to  the  reconsideration  of  the 
allowability  of  spouse  employment 
assistance  (subject  to  reasonable 
limitations)  after  adeqiiate  research  and 
analysis  is  performed." 

Regarding  tax  gross-ups.  that 
commenter  quoted  from  a  1985  Cost 
Principles  Committee  report:  "We 
believe  that  there  was  no  Congressional 


intention  to  grant  tax  relief  to  contractor 
employees,  but  that  it  was  the  intent  to 
grant  such  relief  to  Federal  employees 
in  order  to  reduce  the  out-of-pocket 
costs  heretofore  being  borne  by  Federal 
employees."  That  commenter  also 
pointed  out  that  past  Cost  Principles 
Committee  reports  have  concluded  tax 
gross-ups  are  actually  a  compensation 
cost,  and  not  a  relocation  cost.  Finally, 
the  commenter  disagreed  "with  the 
theory  that  contractors  should  be 
reimbursed  for  these  types  of  costs 
merely  because  Federal  employees  are." 
In  support  of  this  ftosition,  the 
commenter  cited  OFPP's  1986  "Study  of 
Relocation  Costs,"  which  found  that 
"the  policies  governing  the  payment  for 
contractor  relocation  should  remain 
separate  from  the  policies  governing  the 
relocation  benefits  paid  to  Federal 
employees." 

Response  to  Comments:  The  ERC  data 
showed  that  it  is  a  common  industry 
practice  to  reimburse  relocating 
employees  for  both  of  these  costs.  The 
Coim(^  believe  they  are  bona  fide 
relocation  costs  and  that  it  is  fair  to 
make  them  allowable  now  on 
Government  contracts,  just  as  it  was  fair 
to  begin  reimbuning  Federal  employees 
for  tlMm. 

•  Apparent  Conflict  Between  Tax 
Gross-Ups  and  Taxes  Cost  Principle. 
One  commenter  noted  an  apparent 
conflict  between  the  new  language 
allowing  tax  gross-ups  for  reimbiu^ed 
relocation  costs  and  the  taxes  cost 
principle  provision  that  makes  Federal 
income  taxes  unallowable  (FAR  31.205- 
41(b)(1)). 

Response  to  Comments:  The  Councils 
do  not  see  a  conflict.  The  taxes  cost 
principle  makes  contractor  Federal 
income  tax  payments  unallowable,  not 
contractor  reimbursements  to  an 
employee  for  the  relocating  employee's 
increased  tax  liability. 

•  Federal  Employees  Do  Not  Get  Tax 
Gross-Ups  on  PICA.  One  commenter 
noted  that  "Government  employees  are 
reimbursed  income  taxes  on  relocation 
reimbursements,  but  not  PICA. 
Employees,  particularly  employees  of 
private  contractors,  theoretically  receive 
a  future  benefit  from  increased  PICA 
contributions.  Therefore,  reimbursement 
of  FICA  could  be  considered 
inappropriate,  and  we  woiUd 
recommend  reimbursement  of  income 
taxM.  but  not  FICA." 

Response  to  Comments:  The  Councils 
disagree  with  this  recommendation. 
They  do  not  believe  the  allowability  of 
contractor  relocation  costs  must  always 
parallel  the  treatment  afforded 
relocating  Federal  employees;  nor  do 
they  see  uncertain  future  benefits  as  a 
valid  reason  for  excluding  FICA  from 
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allowable  contractor  tax  gross-ups.  The 
Councils  believe  this  is  a  bona  fide 
relocation  cost,  which  should  be  made 
allowable. 

•  Administrative  Costs  Will  Decrease/ 
Increase.  Thirteen  commenters  agreed 
with  the  Federal  Register  rationale  that 
the  proposed  rule  would  reduce 
administrative  costs.  As  one  conunenter 
put  it:  "We  believe  that  the  proposed 
changes  would  result  in  savings  to  both 
contractors  and  the  Government  by 
reducing  or  eliminating  a  number  of 
burdensome  administrative  processes. 
For  instance,  with  the  elimination  of 
thresholds,  contractors  would  no  longer 
need  to  track  applicable  costs  separately 
and  compare  them  to  artificial 
thresholds.  Detailed  training  on  how  to 
apply  the  thresholds  would  no  longer  be 
required.  We  believe  that,  to  the  extent 
that  contractors  find  it  otherwise 
appropriate  and  feasible  to  adopt  lump- 
sum practices,  record-keeping 
requirements  would  be  reduced  for  both 
the  contractor  and  the  relocating 
employee.  Finally,  internal  and  external 
oversight  requirements  would  be 
streamlined." 

In  contrast,  two  commenters 
maintained  that  administrative  costs 
would  increase  under  the  proposed  rule. 
One  argued  that  "audit  effort  will 
necessarily  increase  (as  will  the 
contractor  support  of  the  increased 
audit  effort)  since  instead  of  having 
stated  reasonableness  limitations,  the 
auditor  will  now  be  forced  to  evaluate 
individual  contractor  systems  for 
assuring  reasonableness."  The 
commenter  added  that  "using  a  broad 
criterion  such  as  reasonableness 
naturally  leads  to  differences  of 
opinion,"  which  "will  result  in 
increased  disputes  which  will  increase 
the  effort  required  by  contractors, 
contracting  officers,  and  the  courts  to 
settie  these  disputes."  Finally,  the 
commenter  stated:  "Our  survey  of 
Government  contractors  found  that  the 
administrative  cost  incurred  by 
contractors  to  comply  with  the 
requirements  of  FAR  31.205-35  is 
immaterial.  Any  potential  savings 
would  certainly  be  offset  by  the 
administrative  cost  involved  in 
obtaining  an  advance  agreement  for  the 
use  of  limip-sum  payments."  The  other 
commenter  expressed  concern  that 
"without  the  ceilings,  we  anticipate 
contracting  officers  will  need  to  perform 
a  greater  amount  of  analysis  to 
determine  the  reasonableness  of  a 
contractor's  proposed  relocation  costs." 
Response  to  Comments:The  Councils 
expect  that  adoption  of  the  rule  will 
result  in  reduced  administrative  burden 
for  contractors  and  increased 
administrative  burden  for  the 


Government;  but,  they  have  no  way  to 
quantify  these  anticipated  impacts. 
They  do  not  consider  an  increase  in  the 
Government's  administrative  effort,  by 
itself,  to  be  a  valid  reason  for  retaining 
the  existing  FAR  language. 

•  Relocation  Costs  Wul  Increase. 
Three  commenters  argued  against  the 
proposed  rule  because  they  believed  it 
will  result  in  higher  relocation  costs 
being  claimed  under  Government 
contracts.  Based  on  its  own  analysis  of 
more  than  50  Government  contractors, 
one  conunenter  projected  that  "the 
proposed  rule  may  result  in  more  than 
$130  million  in  additional  relocation 
costs  claimed  by  Government 
contractors  annually."  However, 
another  commenter  countered  that 
"concerns  about  added  costs  or 
potential  savings  that  may  result  frt>m  a 
policy  change  should  be  irrelevant  to 
the  objective  at  hand;  i.e..  ensuring  that 
the  Government  pays  fair  and 
reasonable  expenses  imder 
noncompetitive  and  cost  reimbursable 
contracts." 

Response  to  Comments:  While 
relocation  costs  claimed  on  Government 
contracts  may  increase  if  the  proposed 
rule  is  adopted,  that  is  not  a  valid 
argument  for  retaining  the  existing  FAR 
language.  The  Councils  believe  the  cost 
principles  should  ensure  that 
contractors  are  treated  fairly,  consistent 
with  sound  public  policy.  The  cost 
principles  should  not  be  used  as  a  cost 
containment  mechanism. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30. 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601.  et  seq.,  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis  and  do  not  require  application  of 
the  cost  principles  contained  in  this 
rule. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 


and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  June  19.  2002. 
Al  Matera, 
Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  part  31  as  set  forth  ■ 
below: 

PART  31— CONTfUCT  COST 
PmNCIPt.ES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Revise  paragraph  (e)(2)  of  section 
31.205-6  to  read  as  follows: 

31.205-6    Compensation  for  paraonal 


(e)(1)'  '  ' 

(2)  Differential  allowances  for 
additional  Federal,  State,  or  local 
income  taxes  resulting  from  domestic 
assignments  are  imallowable.  (However, 
payments  for  increased  employee 
income  or  Federal  Insurance 
Contributions  Act  taxes  incident  to 
allowable  reimbursed  relocation  costs 
are  allowable  under  31.205-35(a)(10).) 
*        •        •        •        * 

3.  Revise  paragraphs  (a),  (b),  (c),  and 
(f)(1)  of  section  31.205-35  to  read  as 
follows: 

31.20S-35    fMoeaUon  coats. 

(a)  Relocation  costs  are  costs  incident 
to  the  permanent  change  of  assigned 
work  location  (for  a  period  of  12  months 
or  more)  of  an  existing  employee  or 
upon  recruitment  of  a  new  employee. 
The  following  types  of  relocation  costs 
are  allowable  as  noted,  subject  to  the 
limitations  in  paragraphs  (b)  and  (f)  of 
this  subsection: 

(1)  Costs  of  travel  of  the  employee  and 
members  of  the  employee's  immediate 
family  (see  31.205-46)  and 
transportation  of  the  household  and 
personal  effects  to  the  new  location. 

(2)  Costs  of  finding  a  new  home,  such 
as  advance  trips  by  the  employee  or  the 
spouse,  or  both,  to  locate  living  quarters, 
and  temporary  lodging  during  the 
transition  i>eriod  for  the  employee  and 
members  of  the  employee's  immediate 
family. 

(3)  Closing  costs  incident  to  the 
disposition  of  the  actual  residence 
owned  by  the  employee  when  notified 
of  the  transfer  (e.g.,  brokerage  fees,  legal 
fees,  appraisal  fees,  points,  and  finance 
charges),  except  that  these  costs,  when 
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added  to  the  costs  described  in 
paragraph  (a)(4)  of  this  subsection,  shall 
not  exceed  14  percent  of  the  sales  price 
of  the  property  sold. 

(4)  Continuing  costs  of  ownership  of 
the  vacant  former  actual  residence  being 
sold,  such  as  maintenance  of  building 
and  grounds  (exclusive  of  fixing  up 
expenses),  utilities,  taxes,  property 
insurance,  and  mortgage  interest,  after 
the  settlement  date  or  lease  date  of  a 
new  permanent  residence,  except  that 
these  costs,  when  added  to  the  costs 
described  in  paragraph  (a)(3)  of  this 
subsection,  shall  not  exceed  14  percent 
of  the  sales  price  of  the  property  sold. 

(5)  Other  necessary  and  reasonable 
expenses  normally  incident  to 
relocation,  such  as  disconnecting  and 
connecting  household  appliances: 
automobile  registration:  driver's  license 
and  use  taxes;  cutting  and  fitting  rugs, 
draperies,  and  curtains;  forfeited  utility 
fees  and  deposits;  and  purchase  of  ' 
insurance  against  damage  to  or  loss  of 
personal  property  while  in  transit. 

(6)  Costs  incident  to  acquiring  a  home 
in  the  new  work  location,  except  that — 

(i)  These  costs  are  not  allowable  for 
existing  employees  or  newly  recruited 
employees  who  were  not  homeowners 
before  the  relocation;  and 

(ii)  The  total  costs  shall  not  exceed  5 
percent  of  the  purchase  price  of  the  new 
home. 

(7)  Mortgage  interest  differential 
payments,  except  that  these  costs  are 
not  allowable  for  existing  or  newly 
recruited  employees  who,  before  the 
relocation,  were  not  homeowners  and 
the  total  payments  are  limited  to  an 
amount  determined  as  follows: 

(i)  The  difference  between  the 
mortgage  interest  rates  of  the  old  and 
new  residences  times  the  current 
balance  of  the  old  mortgage  times  3 
years. 

(ii)  When  mortgage  diHerential 
payments  are  made  on  a  lump-sum  basis 
and  the  employee  leaves  or  is 
transferred  again  in  less  than  3  years, 
the  amount  initially  recognized  shall  be 
proportionately  adjusted  to  reflect 
payments  only  for  the  actual  time  of  the 
relocation. 

(8)  Rental  differential  payments 
covering  situations  where  relocated 
employees  retain  ownership  of  a 
vacated  home  in  the  old  location  and 
rent  at  the  new  location.  The  rented 
quarters  at  the  new  location  must  be 
comparable  to  those  vacated,  and  the 
allowable  differential  payments  may  not 
exceed  the  actual  rental  costs  for  the 
new  home,  less  the  fair  market  rent  for 
the  vacated  home  times  3  years. 

(9)  Costs  of  canceling  an  unexpired 
lease. 


(10)  Payments  for  increased  employee 
income  or  Federal  Insurance 
Contributions  Act  (26  U.S.C.  chapter  21) 
taxes  incident  to  allowable  reimbursed 
relocation  costs. 

(11)  Payments  for  spouse  employment 
assistance. 

(b)  The  costs  described  in  paragraph 
(a)  of  this  subsection  must  also  meet  the 
following  criteria  to  be  considered 
allowable: 

(1)  The  move  must  be  for  the  benefit 
of  the  employer. 

(2)  Reimbursement  must  be  in 
accordance  with  an  established  policy 
or  practice  that  is  consistently  followed 
by  the  employer  and  is  designed  to 
motivate  employees  to  relocate 
promptly  and  economically. 

(3)  The  costs  must  not  be  otherwise 
unallowable  under  subpart  31.2. 

(4)  Amounts  to  be  reimbursed  shall 
not  exceed  the  employee's  actual 
expenses,  except  that  for  miscellaneous 
costs  of  the  type  discussed  in  ptiragraph 
(a)(5)  of  this  subsection,  a  flat  amount, 
not  to  exceed  $5,000,  may  be  allowed  in 
lieu  of  actual  costs. 

(c)  The  following  types  of  costs  are 
unallowable: 

(1)  Loss  on  the  sale  of  a  home. 

(2)  Costs  incident  to  acquiring  a  home 
in  the  new  location  as  follows: 

(i)  Real  estate  brokers'  fees  and 
commissions. 

(ii)  Costs  of  litigation. 

(iii)  Real  and  personal  property 
insiuance  against  damage  or  loss  of 
property. 

(iv)  Mortgage  life  insurance. 

(v)  Owner's  title  policy  insurance 
when  such  insurance  was  not 
previously  carried  by  the  employee  on 
the  old  residence.  (However,  the  cost  of 
a  mortgage  title  policy  is  allowable.) 

(vi)  Property  taxes  and  operating  or 
maintenance  costs. 

(3)  Continuing  mortgage  principal 
payments  on  a  residence  being  sold. 

(4)  Costs  incident  to  furnishing  equity 
or  nonequity  loans  to  employees  or 
making  arrangements  with  lenders  for 
employees  to  obtain  lower-than-market 
rate  mortgage  loans. 

(f)*  '  • 

(1)  The  term  of  employment  is  12 
months  or  more; 

•        •        •        •        * 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 
[FAC  2001-M;  Itmn  IV] 

Fadaral  Acquisition  Regulation; 
Technical  AmandnMnts 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

summary:  This  document  makes 
amendments  to  the  Federal  Acquisition 
Regulation  in  order  to  update  references 
and  make  editorial  changes. 
DATES:  Effective  Date:  July  29.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  OS 
Building,  Washington.  DC  20405,  (202) 
501-4755.  Please  cite  FAC  2001-08, 
Technical  Amendments. 

List  of  Subjects  in  48  CFR  Part  52 

Government  procurement. 

Dated:  |une  19.  2002. 
Al  Nfatera, 

Director.  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  part  52  as  set  forth 
below: 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

1.  The  authority  citation  for  48  CFR 
part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

S2.202-1    [AnwndMl] 

2.  Amend  section  52.202-1  by 
removing  firom  Alternate  I  "(Mar  2001)" 
and  adding  "(May  2001)"  in  its  place. 

52^12-3    [AiTMndMl] 

3.  Amend  section  52.212-3  in  the 
provision  heading  by  removing  "(May 
2002)"  and  adding  "(July  2002)"  in  its 
place;  removing  from  paragraph 
(c)(10)(i)  of  the  provision  "principal 
place  of  ownership"  and  adding 
"principal  office"  in  its  place;  and 
removing  from  the  first  sentence  of 
paragraph  (c)(10)(ii)  "on  the  joint"  and 
adding  "in  the  joint"  in  its  place. 

52.225-11    [AmwHtod] 

4.  Amend  section  52.225-11  in  the 
clause  heading  by  removing  "(May 
2002)"  and  adding  "(July  2002)"  in  its 
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place;  and  in  the  third  sentence  of 
paragraph  (b)(1)  of  the  clause  by 
removing  "and  Balance  of  Payments 
Program". 

IFR  Doc.  02-15943  Filed  6-26-02;  8:45  am) 
BILUrM*  CODE  6e20-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Small  Entity  Compliance  Guide. 

SUMMARY:  This  document  is  issued 
under  the  joint  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration. 
This  Small  Entity  Compliance  Guide  has 
been  prepared  in  accordance  with 
Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Public  Law  104-121).  It  consists 
of  a  summary  of  rules  appearing  in 
Federal  Acquisition  Circular  (FAC) 
2001-08  which  amend  the  FAR.  An 
asterisk  (*)  next  to  a  rule  indicates  that 
a  regulatory  flexibility  analysis  has  been 
prepared  in  accordance  with  5  U.S.C. 
604.  Interested  parties  may  obtain 


further  information  regarding  these 
rules  by  referring  to  FAC  2001-08 
which  precedes  this  document.  These 
documents  are  also  available  via  the 
Internet  at  http://www.amet.gov/far. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  Duarte,  FAR  Secretariat.  (202) 
501-4225.  For  clarification  of  content, 
contact  the  analyst  whose  name  appears 
in  the  table  below. 


List  of  Rules  in  FAC  2001-08 

Item 

Subject 

FAR  case            Analyst 

1                                              

Definition  of  "Claim"  and  Terms  Relating  to  Temiination 

2000-406    Klein. 

II 

Federal  Supply  Schedule  Order  Disputes  and  Incidental  Items  

1999-614     Nelson. 

Ill 

Relocation  Costs           

1997-032    Olson. 

IV  

Technical  Amendments 

Item  I— Definition  of  "Claim"  and 
Terms  Relating  to  Termination  (FAR 
Case  2000-406) 

The  purpose  of  this  final  rule  is  to 
clarify  the  applicability  of  definitions, 
eliminate  redundant  or  conflicting 
definitions,  and  streamline  the  process 
for  locating  definitions.  This  rule  is  not 
intended  to  change  the  meaning  of  any 
FAR  text  or  clause.  Movement  of 
various  definitions  to  FAR  2.101  is  not 
intended  to  change  the  operation  of  the 
cost  principles  and,  specifically,  the 
movement  of  the  definition  of  "claim" 
to  FAR  2.101  is  not  intended  to  change 
the  scope  .or  context  of  FAR  31.205- 
47(f)(1). 

This  final  rule — 

•  Revises  and  moves  the  definitions 
of  "claim"  from  FAR  33.201; 
"continued  portion  of  the  contract," 
"partial  termination,"  "terminated 
portion  of  the  contract"  from  FAR 
49.001;  and  "termination  for 
convenience"  from  FAR  17.103; 

•  Adds  a  definition  of  "termination 
for  default"  at  FAR  2.101  and  a  new 
paragraph  (d)  at  FAR  1 7. 104  that 
explains  the  distinction  between 
"termination  for  convenience"  and 
"cancellation"  that  was  deleted  from  the 
definition  of  "termination  for 


convenience"  that  was  moved  from  FAR 
17.103; 

•  Revises  FAR  33.213(a)  to  clarify  the 
distinction  between  claims  "arising 
under  a  contract"  and  claims  "relating 
to  a  contract"; 

•  Revises  the  definition  of  "claim"  in 
the  FAR  clause  at  52.233-1  to  conform 
to  the  definition  at  FAR  2.101;  and 

•  Makes  other  editorial  revisions  for 
clarity. 

Item  II — Federal  Supply  Schedule 
Order  Disputes  and  Incidental  Items 
(FAR  Case  1999-614) 

This  final  rule  amends  the  FAR  to  add 
policies  on  disputes  and  incidental 
items  under  Federal  Supply  Schedule 
contracts  and  to  remove  the  requirement 
to  notify  GSA  when  a  schedule 
contractor  refuses  to  honor  an  order 
.  placed  by  a  Government  contractor. 
This  rule  affects  all  ordering  offices 
acquiring  supplies  or  services  subject  to 
the  procedures  of  FAR  Subpart  8.4. 

Item  m— Relocation  Costs  (FAR  Case 
1997-032) 

This  final  rule  amends  the  relocation 
cost  principle  at  FAR  31.205-35.  The 
rule  will  only  affect  contracting  officers 
that  price  contracts  using  cost  analysis. 


or  that  are  required  by  a  contract  clause 
to  use  cost  principles  for  the 
determination,  negotiation,  or  allowance 
of  costs. 

The  relocation  cost  principle 
addresses  the  allowability  of  costs 
incurred  by  an  existing  contractor 
employee  ihcident  to  the  permanent 
change  of  the  employee's  assigned  work 
location  for  a  period  of  12  months  or 
more,  or  upon  recruitment  of  a  new 
employee.  The  final  rule  revises  the  cost 
principle  by  making  allowable 
payments  for  spouse  employment 
assistance  and  for  increased  employee 
income  and  Federal  Insurance 
Contributions  Act  taxes  incident  to 
allowable  reimbursed  relocation  costs, 
increasing  the  ceiling  for  allowance  of 
miscellaneous  costs  of  relocation,  and 
making  a  number  of  editorial  changes. 

Item  IV— Technical  Amendments 

These  amendments  update  sections 
and  make  editorial  changes  at  FAR 
52.202-1,  52.212-3.  and  52.225-11. 

Dated:  |une  19.  2002. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 
IFR  Doc.  02-15944  Filed  6-26-02:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRParts39andS2 

Fadaral  Acquisition  RaguMlon;  PAR 
Caaa  2001-033.  Section  508  Contract 
Clauaa 

AQENaes:  Department  of  Defense  (DoD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Sp€u:e 

Administration  (NASA). 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  considering  whether 
there  is  a  need  at  this  time  for  changes 
to  the  Federal  Acquisition  Regulation  or 
other  acquisition  guidance  to  promote 
more  consistent  and  effective 
implementation  of  Section  508  of  the 
Rehabilitation  Act  of  1973  and,  if  so, 
what  specific  changes  are  needed.  The 
Coimcils  request  that  interested  parties 
provide  conunents. 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
August  26,  2002  to  be  considered  in  the 
formulation  of  a  proposed  rule. 
ADDRESSES:  Submit  written  comments 
to— General  Services  Administration, 
FAR  Secretariat  (MVP).  1800  F  Street. 
NW.  Room  4035,  ATTN:  Laurie  Duarte. 
Washington.  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to— famotice.2001- 
033&gsa.gov 

Please  submit  comments  only  and  cite 
FAR  Case  2001-O33.  Section  508 
Contract  Clause  (Notice)  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035.  GS 
Biiilding,  Washington,  DC,  20405.  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  The  TTY  Federal  Relay 
Number  for  further  information  is  1- 
800-877-8973.  For  clarification  of 
content,  contact  Ms.  Linda  Nelson, 
Prociirement  Analyst,  at  (202)  501- 
1900.  Please  cite  FAR  Case  2001-033. 
Section  508  Contract  Clause  (Notice). 


SUPPLEMENTARY  MF0RMAT10N:  Section 
508  of  the  Rehabilitation  Act  of  1973 
requires  that  when  Federal  departments 
or  agencies  develop,  procure,  maintain, 
or  use  electronic  and  information 
technology  (ETT),  they  must  ensure  that 
the  EIT  aUows  (1)  Federal  employees 
with  disabilities  to  have  access  to  and 
use  of  information  and  data  that  is 
comparable  to  the  access  and  use  of 
information  and  data  by  other  Federal 
employees;  and  (2)  members  of  the 
public  with  disabilities  seeking 
information  from  an  agency  to  have 
access  to  and  use  of  information  and 
data  that  is  comparable  to  the  access 
and  use  of  information  and  data  by 
other  members  of  the  public  who  are  not 
individuals  with  disabilities.  The 
Councils  agreed  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  imder 
FAR  Case  1999-607,  Electronic  and 
Information  Technology  Accessibility, 
to  implement  Section  508  (see  Federal 
Register  published  at  66  FR  20894, 
April  25.  2001).  The  final  rule  became 
effective  on  June  25,  2001. 

The  FAR  final  rule  incorporated 
standards  developed  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (also 
referred  to  as  the  "Access  Board"). 
Among  other  things,  the  standards  set 
forth  the  technical  and  functional 
performance  criteria  for  EIT 
accessibility.  While  only  Federal 
agencies  must  comply  with  the 
requirements  of  Section  508;  vendors 
interested  in  selling  EIT  to  the  Federal 
government  are  responsible  for 
providing  products  or  services  that  meet 
the  applicable  Access  Board  standards 
(and  will  be  bound  by  the  terms  and 
conditions  of  the  contract  into  which 
they  enter). 

Ijie  FAR  rule  implementing  Section 
508  does  not  require  vendors  to  certify 
that  offered  products  or  services  comply 
with  the  requirements  of  Section  508. 
Agencies  are  not  to  require  such 
certification  as  a  matter  of  policy,  unless 
they  have  followed  the  procedures  set 
forth  in  (i)  FAR  Subpart  1.3  on  agency 
acquisition  ndemaking.  implementing 
section  22  of  the  Office  of  Federal 
Procurement  Policy  Act  (OFPP  Act),  41 
U.S.C.  418b,  and  (ii)  section  29  of  the 
OFPP  Act,  41  U.S.C.  425.  addressing 
contractor  certification  requirements. 
(Section  29(c)(2)  of  the  OFPP  Act 
prohibits  an  executive  agency  from 
promulgating  a  regidation  requiring 


certification  imless  it  is  required  by 
statute,  or  approved  on  an  exception 
basis  by  the  agency  head  after  the  senior 
prociuement  executive  provides  written 
justification.) 

As  part  of  the  implementation  effort 
some  have  suggested  a  need  for 
additional  guidance.  For  example,  some 
assert  that  the  inclusion  of  an  EIT  clause 
in  the  FAR  will  promote  greater 
consistency  and  reduce  confusion  in  the 
implementation  of  Section  508  by 
avoiding  the  proliferation  of  agency 
specific  clauses.  By  contrast,  others 
contend  that  EIT  standards  are  a 
"requirements  issue"  and  are  best 
addressed  through  the  statement  of 
work  or  other  specifications  instead  of 
a  clause. 

The  Councils  are  seeking  the 
following  input  to  help  them  determine 
the  best  approach  to  promote  more 
consistent  and  effective  implementation 
of  Section  508. 

1.  Need  for  additional  guidance.  The 
Coimcils  ask  that  respondents  discuss 
whether  additional  acquisition  guidance 
to  implement  Section  508  is  needed  at 
this  time.  Respondents  are  encouraged 
to  discuss  potential  advantages  and 
disadvantages. 

2.  Form  of  guidance.  To  the  extent 
additional  guidance  is  desired,  the 
Councils  ask  respondents  to  identify  if 
such  guidance  should  be  in  the  form  of 
a  FAR  clause,  a  solicitation  provision, 
other  FAR  coverage,  or  non-regulatory 
guidance.  If  a  clause  is  desirable, 
respondents  are  encouraged  to  identify 
the  types  of  EIT  purchases  on  which  a 
clause  should  focus  (e.g.,  all  EIT 
purchases,  EIT  services  only).  The  non- 
regulatory  guidance  may  be  in  the  form 
of  reference  material  or  frequently  asked 
questions  on  the  web  site  at  bttp:// 
www.section508.gov.  Respondents  are 
encoiiraged  to  discuss  potential 
advantages  and  disadvantages  of  the 
form  of  guidance  they  suggest  and  why 
they  believe  other  forms  of  guidance 
would  be  less  beneficial  or  not 
appropriate. 

3.  Content  of  guidance.  The  Councils 
invite  respondents'  ideas  regarding  what 
should  be  included  in  the  guidance. 

Dated:  )une  20,  2002. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 
(FR  Doc.  02-15976  Filed  6-26-02;  8:45  am] 
MXMO  COM  saao-cp-f 
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41834,  42481 

110 41329 

117 38388,  40606,  41174, 

41329,  42997,  43252 

120 41329 

127 41329 

128 41329 

148 41329 

151 41329 

153 41329 

154 41329 

155 41329 

156 41329 

157 41329 

158 41329 

159 41329 

160 41329 

164 41329 

165 38389.  38390,  38394. 

38590.  38593.  38595.  39292, 
39294,  39296,  39299,  39597, 
39598.  39600.  39846.  39848, 
39850.  39852.  40162.  40608, 
40610,  40611.  40613.  40615, 
40617.  40851.  40853.  40854, 
40856.  40858.  40859.  40861, 
40863,  40865.  41175.  41177, 
41329.  41334.  41335.  41337. 
41339.  41341.  41625.  41836. 
41838,  41845.  42483.  42486. 
42722,42723 
175 42488 


66 42512 

110 38625 

155 40254 

160 41659 

165 38451.  39917.  39919, 

39922.  39924,  41911,  42741 

38  CFR 

242 42185 

1206 42493 

1228 43253 

1230 39473 

1250 43253 

1253 43254 

1254 43253 


1190 41206 

1191 41206 

1228 43069 


31  CFR 

917 38446,  38621,  38917. 


36  CFR 

3 


.40667 
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17 41178 

PropoMd  Rutes: 

20 40255 

39  CFR 

20 38596 

111 40164 

40  CFR 

19 41343 

27 41343 

51 39602 

52 38396,  38894,  39473, 

39616.  39619.  39854.  39856. 

39858,  40867,  41840,  42500, 

42726,  42729,  42999,  43002, 
43004,  43006,  43013, 

61 39622 

62 39628.41179 

63 38200,  39301,  39622, 

39794,  40044.  40478,  40578. 
40814.41118 

70 39630 

71 38328 

72 40394 

75 40394 

80 38338,  38398.  40169 

81 42688,43013 

122 42501 

144 38403,39584 

148 38403 

180 38407.  38600.  40185, 

40189,  40196,  40203,  40211, 

40219,  41628,  41802,  41843, 
42392,  43255 

261 42187 

271  38418,  40229,  43027 

Propoood  Ruloo: 

9 41668 

19 41363 

27 41363 

52 38218.  38453,  38626. 

38630.  38924.  39658.  39659. 

39926.  39927.  40891.  41914, 

42516.  42519.  42743.  43071. 
43072,  43073 

61 39661 

62 39661 

63  38810.  39324,  39661. 

41125.  41136.  41138.  42103. 
42400 

70 39662 

80 38453.  40256 

81 42697.  43072.  43073 

122 41668.42644 

123 41668 

124 41668 

125 41668 


141 36222 

258 39662 

260 39927,  40508 

261 39927,  40508 

264 40508 

268 40508 

270 40508 

271 40260,  41207 

273 40508 

300 39326,41914 

413 38752 

433 38752 

438 38752 

450 - 42644 

463 38752 

464 38752 

467 38752 

471 38752 

41  CFR 

Ch.  301 38604 

101-9... 38896 

101-192... 38896 

42  CFR 

400 40988.  40989.  42609 

430 40988.  40989.  42609 

431 40988.  40989.  42609 

434 40988,  40989,  42609 

435 40988,  40989,  42609 

438 40988,  40989,  42609 

440 40988.  40989,  42609 

447 40988.  40989,  42609 

Propoood  Rulos: 

83 42962 

43  CFR 

422 38418 

3730 38203 

3820 38203 

3830 38203 

3850 38203 

44  CFR 

64 42501 

Propoood  Ruloo: 

67 43073 

45  CFR 

1626 42198 

46  CFR 

45 41847 

502 39858 

503 .39858 

515 39858 

520 39858 

530 39858 


535 39858 

540 39858 

550 ...39858 

551 39858 

555 39858 

560 .39858 

Propoood  Ruloo: 

298 40260 

47  CFR 

1 41847 

2 39307,  39i362.  41847. 

42730 

15 38903.  39632.  42730 

25 39307,  39308.  39862, 

43031 

27 41847 

52 40619 

54 41862,42504 

63 41181 

64 39863 

69 42730 

73 38206.  38207,  38423. 

39864,  42198,  42506,  42507 

76 40870 

78 43257 

87 39862,41847 

90 41847 

95 41847,42507 

101 43031 

301 41182 

Propoood  Ruloo: 

2 40898 

32 42211 

53 42211 

64 39929,42211 

73 38244,  38456,  38924. 

39932.  39933.  39934,  39935. 

40632.  40907.  41363,  41364, 

42215,  42216,  42524.  43265 

76 42524,43265 

97 40898 

48  CFR 

Chapter  1 43512,  43521 

2 43513 

8 -. 43514 

17 :.43513 

31..... 43513,43516 

33 43513 

49 43513 

51 43514 

52 43513,43520 

Propoood  Rulos: 

Ch.  1 42172 

2 42174 

29 38552 

31 40136.42174 


35 42174 

39 43524 

52 38552,43524 

1813 38904 

1847 38908 

1852 38904,  38909 

49  CFR 

105 42948 

106 42948 

107 42948 

171 42948 

238 42892 

350 41196 

385 41196 

571 38704,  41348 

590 38704 

595 38423 

624 40100.41579 

1540 41635 

1544 41635 

Propoood  Ruloo: 

541 43075 

571 41365 

50  CFR 

11 38208 

16 ., 39865 

17 40790.41367 

37 38208 

100 „ 42185 

222 41196 

223 41196 

600 40870 

635 .-. 39869 

648 38608,  38909 

660 39632,  40232,  40870 

679 40621,41639 

Propoood  Rulos: 

17 39106,  39206,  39936. 

40633,  40657,  41669.  41918, 

42217 

18 39668 

20 40128 

25 41918 

32 41918 

223 38459.  39328.  40679 

224 39328 

226 39106.  40679 

600 43265 

622 - 40263 

635 43266 

648 39329.  41936 

654 42744 

660 38245,  39330,  42525, 

42750 
679 40680 


IV 


Federal  Regi»ter/Vol.  67,  No.  124 /Thursday,  June  27,  2002 /Reader  Aids 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  27,  2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martieting 
Service 

Cotton  research  and 
promotion  order: 

Cotton  Board  Rules  and 
Regulations;  amendment^; 
published  5-28-02 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
National  school  junch, 

school  breakfast,  and 

child  and  adult  care  food 

programs — 

Infant  meal  program; 
whole  cow's  milk 
eliminated  as  optnn  in 
reimbursable  meals  for 
infants  under  one  year 
of  age;  published  5-28- 
02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

PestKkJe  programs: 
Cyhak>fop-butyl;  correction; 
published  6-27-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Adminictration 

Animal  drugs,  feeds,  and 
related  products: 
Chkxtetracydine;  published 

6-27-02 
Sponsor  name  and  adress 
changes — 

Church  &  Dwight  Co., 
Inc.;  published  6-27-02 

INTERIOR  DEPARTMENT 
Fish  and  WildlHe  Service 
Endangered  and  threatened 

species: 

Critk^al  habitat 
designatkxis — 
Robust  spineflower 
published  5-28-02 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

PublK  availablity  and  use: 
NARA  facilities;  addresses 
and  hours;  published  6- 
27-02 
Technical  amendments; 
published  6-27-02 


SECURITIES  AND 
EXCHANGE  COMMISSION 

Reports  and  guklance 
documents;  availability,  etc.: 
ApplKation  of  certain 
provisions  of  the  federal 
securities  laws  to  trading 
in  security  futures 
products;  put>lished  6-27- 
02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  published  5-23-02 
Eurocopter  France; 
published  6-12-02 
General  Electric  Co.; 
published  5-23-02 
Pratt  &  Whitney;  published 
5-23-02 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehk:ie  safety 
standards: 

Air  t>rake  systems — 
Trailer  test  rig 
modifk»tk>ns;  technk»l 
amendments;  publisiied 
5-28-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animel  and  Plant  Heelth 
Inspection  Service 

Uvestock  and  poultry  disease 
control: 

Foot-and-mouth  disease; 
indemnificatkxi;  comments 
due  by  7-1-02;  published 
5-1-02  IFR  02-10724] 

AGRICULTURE 
DEPARTMENT 
Animel  and  Plant  Heelth 
Inspection  Service 

Plant-related  quarantine, 

domestic: 

Kamal  bunt;  comments  due 
by  7-1-02;  published  5-1- 
02  [FR  02-10723] 
COMMERCE  DEPARTMENT 
Census  Bureeu 
Document  certification 

process;  commertts  due  by 

7-5-02;  published  6-4-02 

[FR  02-13603] 

COMMERCE  DEPARTMENT 

National  Ooeenic  end 
Atmospheric  Administration 

Fishery  corwervation  and 
management: 
Caribbean,  GuN  of  Mexico. 

and  South  Atiantk: 

fisheries- 


Puerto  Rkx>  and  U.S. 
Virgin  Islands; 
envirorwnental  impact 
statement;  scoping 
meetings;  comnnents 
due  by  7-1-02; 
published  5-31-02  [FR 
02-13707] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservatkxi  and 
management: 

Northeastern  United  States 
fisheries — 

Northeast  multispecies; 
comments  due  by  7-5- 
02;  published  6-5-02 
[FR  02-14050] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacifk: 
fisheries- 
Western  Pacifk:  pelagw; 
comments  due  by  7-3- 
02;  published  6-3-02 
[FR  02-13854] 

DEFENSE  DEPARTMENT 

Grant  and  agreement 
regulatk>ns: 

Technok>gy  investment 
agreements;  comments 
due  by  7-1-02;  published 
4-30-02  [FR  02-10280] 
ENERGY  DEPARTMENT 
AquisitkHi  regulattons: 
Classified  informatton 
security  vk}lations;  civil 
penalties  assessment; 
procedural  rules; 
comnrtents  due  by  7-1-02; 
published  4-1-02  [FR  02- 
07764] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  Gas  Policy  Act: 
Short-tern)  and  interstate 
natural  gas  transportatnn 
servtoes;  regulatk)n; 
comments  due  by  6-30- 
02;  published  6-7-02  [FR 
02-14176] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Fuels  and  fuel  additives — 
Reformulated  gasoline 
covered  area  proviskxis; 
modificattons;  comments 
due  by  7-5-02; 
published  6-4-02  [FR 
02-13977] 
Ak  quattty  implementatton 
plans: 

Preparatk)n,  adoptkm,  arxJ 
submittal— 


Regkxial  haze  rule; 
Western  States  and 
eligible  Indian  Tribes; 
sulfur  dioxkJe 
milestones  and 
backstop  emissions 
trading  program; 
comments  due  by  7-5- 
02;  published  5-6-02 
[FR  02-10872] 
Air  quality  implementatton 
plans;  approval  and 
promulgatkxi;  vark^us 
States: 

Alaska;  comments  due  by 
7-3-02;  published  6-3-02 
[FR  02-13698] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgatkm;  various 
States: 
Califomia;  comments  due  by 

7-5-02;  published  6-4-02 

[FR  02-13798] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgatkxi;  various 
States: 
Califomia;  comnrtents  due  by 

7-5-02;  published  6-4-02 

[FR  02-13799] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkm 
.  plans;  approval  and 
promulgatkm;  various 
States: 

Indiana;  comments  due  by 
7-1-02;  published  5-31-02 
[FR  02-13516] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatk>n 
plans;  approval  and 
promulgatkxi;  various 
States: 
Indiana;  comments  due  by 

7-1-02;  published  5-31-02 

[FR  02-13517] 
Montana;  comments  due  by 

7-1-02;  published  5-2-02 

[FR  02-10333] 
Montana;  correctkm; 

comments  due  by  7-1-02; 

published  6-14-02  [FR  02- 

15091] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servnes: 
Sateiiite  communcaikxis — 
Alaska;  dontestk:  satellite 
earth  statkxis  Inensing 
in  bush  communities; 
comments  due  by  7-1- 
02;  published  5-30-02 
[FR  02-13296] 
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Telecommunications  Act  of 
1 996; .  implementation — 
Universal  service;  rural 
health  care  support 
mechanism;  comments 
due  by  7-1-02; 
published  5-15-02  [FR 
02-12096] 
Digital  television  statioris;  table 
of  assignments: 
South  Dakota;  comments 
due  by  7-1-02;  published 
5-15-02  [FR  02-11975] 
Television  broadcasting: 
Digital  television  construction 
deadline  extension 
requests;  denial  policy; 
comments  due  by  7-5-02; 
published  6-4-02  [FR  02- 
13908] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Labeling  of  drug  products 
(OTC)- 

Standardized  fomiat; 
compliance  dates 
partially  delayed; 
comments  due  by  7-5- 
02;  published  4-5-02 
[FR  02-08193] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Dental  devices — 
Intraoral  devices  for 
snoring  and/or 
obstructive  sleep  apnea; 
classification;  comments 
due  by  7-5-02; 
published  4-5-02  [FR 
02-08347] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  insurance  reform: 
Health  Insurance  Portability 
and  Accountability  Act  of 
1996— 
Electronic  transactions 

and  code  sets 

standards;  modificatbns; 

comments  due  by  7-1- 

02;  published  5-31-02    . 

[FR  02-13614] 
Transactions  and  code  set 

standards  for  electronic 

transactions; 

modifk:atlons;  comments 

due  by  7-1-02; 

published  5-31-02  [FR 

02-13615] 

INTERIOR  DEPARTMENT 
Fish  and  WiMiife  Service- 
Endangered  and  threatened 

species: 

Critttal  habitat 
designations- 


Appalachian  elktoe; 
comments  due  by  7-1- 
02;  published  5-16-02 
[FR  02-12175] 
INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulations: 
Assateague  Island  National 
Seashore,  MD  and  VA; 
personal  watercraft  use; 
comments  due  by  7-5-02; 
published  5-6-02  [FR  02- 
11046] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reciamatioiv 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
7-5-02;  published  6-4-02 
[FR  02-13986] 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Aliens: 
Latx}r  certification  for 
permanent  employment  In 
U.S.;  new  system 
Implementation;  comments 
due  by  7-5-02;  published 
5-6-02  [FR  02-10570] 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act 
for  21st  Century; 
implementation: 
Discrimination  complaints; 
handling  procedures: 
comments  due  by  6-30- 
02;  published  6-13-02  [FR 
02-14950] 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemaking  communications 
Improvements;  comments 
due  by  7-1-02;  published  5- 
30-02  [FR  02-13468] 
SOCIAL  SECURITY 
ADMINISTRATION 
Supplemental  security  Income: 
Aged,  blind,  and  disabled — 
Access  to  Information  held 
by  financial  institutions; 
comments  due  by  7-1- 
02;  published  5-2-02 
[FR  02-10842] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Buffalo  Captain  of  Port 
Zone,  NY;  security  zones; 
comments  due  by  7-1-02; 
published  5-30-02  [FR  02- 
13515] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Air  Tractor,  Inc.;  comments 

due  by  7-5-02;  published 

6-4-02  [FR  02-13423] 
Air  Tractor,  Inc.;  correction; 

comments  due  by  7-5-02; 

published  6-20-02  [FR 

C2-13423] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
AInworthiness  directives: 
Boeing;  comments  due  by 

7-1-02;  published  5-15-02 

[FR  02-12068] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthlness  directives: 
Eurocopter  France; 

comments  due  by  7-1-02; 

published  5-2-02  [FR  02- 

10649] 
McDonnell  Douglas; 

comments  due  by  7-1-02; 

published  5-2-02  [FR  02- 

10248] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  7-1-02: 
published  5-15-02  [FR  02- 
12070] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives; 
Raytheon;  comments  due  by 
7-5-02;  published  5-29-02 
[FR  02-13289] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Bell:  comments  due  by  7-1-02; 
published  4-30-02  {FR  02- 
10533] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Confidential  business 
information;  comments  due 
by  7-1-02;  published  4-30- 
02  [FR  02-10181] 
Motor  vehicle  safety 
standards: 

Child  restraint  systems- 
Improved  test  dumies, 
new  or  revised  Injury 
criteria,  and  extended 
child  restraints 
standards;  comments 
due  by  7-1-02; 
published  5-1-02  [FR 
02-10507] 


Side  and  rear  Impact 
safety  protection 
requirements;  comments 
due  by  7-1-02; 
published  5-1-02  [FR 
02-10506] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  materials 
transportation — 
Offerors  and  transporters: 
secunty  requirements; 
correction;  .comments 
due  by  7-3-02; 
published  5-23-02  [FR 
02-13003] 
TREASURY  DEPARTMENT 
Currency  and  financial 
transactions;  financial 
reporting  and  recordkeeping 
requirements; 
USA  PATRIOT  Act; 
implementation — 
Anti-money  laundering 
programs  for  certain 
foreign  accounts;  due 
diligence  policies, 
procedures,  and 
controls;  comments  due 
Ijy  7-1-02;  published  5- 
30-02  [FR  02-13411] 

VETERANS  AFFAIRS 
DEPARTMENT 

Fisher  Houses  and  other 
temporary  lodging;  veterans 
use;  comments  due  by  7-1- 
02;  published  4-30-02  [FR 
02-10597] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  t>e  used  in  conjunctk>n 
with  "PLUS"  (Publk:  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
availat>le  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcuir.html. 

The  text  of  laws  is  not 
published  in  ttie  Federal 
Register  but  may  tie  ordered 

in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
US   Government  Pnnting 
Office.  Washington.  DC  20402 
(phone.  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html  Some  laws  may 
not  yet  be  avallat>(e. 

S.  2431/P.L.  107-196 

Mychal  Judge  Police  and  Fire 
Chaplains  Publk:  Safety 


vi 
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Officers'  Benefit  Act  of  2002 
(June  24.  2002;  116  Stat. 
719) 

H.R.  3275/P.L.  107-1«7 
To  impjenient  the  International 
Convention  for  ttie 
Suppression  of  Terrorist 
Bornt)«ngs  to  strengthen 
crinfMnal  laws  relating  to 
attacks  on  places  of  public 
use.  to  implement  the 
International  Convention  of  the 
Suppression  of  the  Financing 


of  Terrorism,  to  combat 
terrorism  and  defend  the 
Nation  against  terrorist  acts, 
and  for  other  purposes.  (June 
25,  2002;  116  Stat.  721) 

Last  List  JuM  21.  2002 


Public  Law*  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 
RIN  0563-AB87 

Common  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 

Corporation. 

ACTION:  Interim  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the 
Common  Crop  Insurance  Regulations, 
Small  Grains  Crop  Provisions  (7  CFR 
457.101]  and  Canola  and  Rapeseed  Crop 
Insiwance  Provisions  (7  CFR  457.161)  to 
implement  the  quality  loss  adjustment 
procedures  contained  in  section  10003 
of  the  Farm  Security  and  Rural 
Investment  Act  of  2002  (Public  Law 
107-171). 

DATES:  This  rule  is  effective  June  26, 
2002.  Written  comments  and  opinions 
on  this  interim  rule  will  be  accepted 
until  close  of  business  August  27,  2002 
and  will  be  considered  when  the  rule  is 
to  be  made  final.  The  comment  period 
for  information  collections  under  the 
Paperwork  Reduction  Act  of  1995 
continues  through  August  27,  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division,  Risk  Management  Agency, 
United  States  Department  of 
Agriculture,  6501  Beacon  Drive,  Stop 
0812,  Kansas  City.  MO  64133. 
Comments  titled  "Common  Crop 
Insurance  Regulations,  Small  Grains 
Crop  Provisions"  may  be  sent  via  the 
Internet  to: 

DirectorPDD@rm.fcicMsda.gov.  A  copy 
of  each  response  will  be  available  for 
public  inspection  and  copying  from  7 
a.m.  to  4:30  p.m..  CST,  Monday  through 
Friday,  except  holidays,  at  the  above 
address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  Hof&nann.  Director,  Product 
Development  Division,  Risk 
Management  Agency,  at  the  Kansas  City, 
MO,  address  listed  above,  telephone 
(816)  926-3707. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  OfBce  of  Management  and  Budget 
(OMB)  has  determined  that  this  rule  is 
not  significant  for  the  purpose  of 
Executive  Order  12866  and,  therefore,  it 
has  not  been  reviewed  by  OMB. 

Paperwoiic  Reduction  Act  of  1995  , 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35),  the 
collections  of  information  in  this  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  niunber  0563-0053  through 
February  28,  2005. 

Unfiitaded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  contains  no  Federal  mandates 
(under  the  regulatory  provisions  of  title 
II  of  the  UMRA)  for  State,  local,  and 
tribal  governments  or  the  private  sector. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Executive  Order  13132 

It  has  been  determined  under  section 
1(a)  of  Executive  Order  13132. 
Federalism,  that  this  rule  does  not  have 
sufficient  implications  to  warrant 
consultation  with  the  States.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States,  or  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 


will  not  increase  significantly  frtim  the 
amount  of  work  currently  required. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605),  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  With  respect  to 
any  action  taken  by  FCIC  under  the 
terms  of  the  crop  insurance  policy,  the 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  against 
FCIC  for  judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Background 

On  May  13.  2002,  the  Farm  Security 
and  Rural  Investment  Act  of  2002  was 
enacted.  Section  10003  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  requires  that  FCIC  accept  evidence 
of  quality  of  agricultural  commodities 
that  are  delivered  to  warehouse 
operators  that  are:  (1)  Licensed  under 
the  United  States  Warehouse  Act;  (2) 
licensed  under  State  law  and  have 
entered  into  a  storage  agreement  with 
the  Commodity  Credit  Corporation;  or 
(3)  not  licensed  under  State  law,  but  are 
in  compliance  with  State  law  regarding 
warehouses,  and  have  entered  into  a 
commodity  storage  agreement  with  the 


4 
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Commodity  Credit  Corporation. 
Currently,  for  the  purposes  of  quality 
adjustment,  all  samples  must  be 
analyzed  by  a  grain  grader  licensed 
under  the  authority  of  the  United  States 
Grain  Standards  Act  or  the  United 
States  Warehouse  Act. 

Since  the  changes  to  the  quality 
adjustment  provisions  for  certain  crops 
are  required  by  section  10003  of  the 
Farm  Security  and  Rural  Investment  Act 
of  2002,  and  such  changes  need  to  be 
made  by  the  lune  30,  2002.  contract 
change  date  to  be  effective  for  the  2003 
crop  year,  it  is  impractical  and  contrary 
to  the  public  interest  to  publish  this  rule 
for  notice  and  comment  prior  to  making 
this  rule  effective.  However,  comments 
are  solicited  for  60  days  after  the  date 
of  publication  in  the  Federal  Register 
and  will  be  considered  by  FCIC  before 
this  rule  is  made  final. 

1.  FCIC  amends  section  ll(d)(3)(iv)  of 
the  Small  Grains  Crop  Provisions  to  add 
language  to  permit  quality  adjustment 
by  die  other  statutorily  authorized 
entities. 

2.  FCIC  amends  section  12(d)(3)(iv)  of 
the  Canola  and  Rapeseed  Crop 
Insurance  Provisions  to  add  language  to 
permit  quality  adjustment  by  the  other 
statutorily  authorized  entities. 

Urt  of  Subjects  in  7  CFR  Part  457 

Common  Crop  Insurance  Regulations. 
Interim  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  amends  7  CFR 
part  457,  Common  Crop  Insurance 
Regulations,  for  the  2003  and 
succeeding  crop  years,  as  follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  lS06(p). 

2.  Amend  §457.101  as  follows: 

a.  Revise  the  introductory  text  to  read 
as  set  forth  below; 

b.  Amend  section  ll(d)(3)(iii)  of  the 
crop  insurance  provisions  by  removing 
"and"  at  the  end  thereof:  and 

c.  Revise  section  ll(d)(3)(iv)  and  add 
section  ll(d)(3)(v)  of  the  crop  insurance 
provisions,  to  read  as  follows: 

1 457.1 01    Small  gralna  crop  Inaurance. 

The  small  grains  crop  insurance 
provisions  for  the  2003  and  succeeding 
crop  years  are  as  follows: 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Federal  Crop  Insurance  CorporaUon 


11.  Settlement  of  Claim. 

***** 

(d)*  •  • 

(3)*   *   • 

(iv)  With  regard  to  deficiencies  in  quality 
(except  test  weight,  which  may  be 
determined  by  our  loss  adjustor),  the.samples 
are  analyzed  by: 

(A)  A  grain  grader  licensed  under  the 
United  States  Grain  Standards  Act  or  the 
United  States  Warehouse  Act; 

(B)  A  grain  grader  licensed  under  State  law 
and  employed  by  a  warehouse  o(>erator  who 
has  a  storage  agreement  with  the  Commodity 
Credit  Corporation:  or 

(C)  A  grain  grader  not  licensed  under  State 
law.  but  who  is  employed  by  a  warehouse 
operator  who  has  a  commodity  storage 
agreement  with  the  Commodity  Credit 
Corporation  and  is  in  compliance  with  State 
law  regarding  warehouses;  and 

(v)  With  regard  to  sut>stances  or  conditions 
injurious  to  human  or  animal  health,  the 
samples  analyzed  by  a  laboratory  approved 
by  us. 
***** 

3.  Amend  §457.161  as  follows: 

a.  Revise  the  introductory  text  to  read 
as  set  forth  below; 

b.  Amend  section  12(d)(3)(iii)  of  the 
crop  insurance  provisions  by  removing 
"and"  at  the  end  thereof;  and 

c.  Revise  section  12(d)(3)(iv)  and  add 
section  12(d)(3)(v)  of  the  crop  insurance 
provisions,  to  read  as  follows: 


1457.161    Canola  and  rapeaeed  crop 
Inaurance  pravlatona. 

The  canola  and  rapeseed  crop  ' 
insurance  provisions  for  the  2003  and 
succeeding  crop  years  are  as  follows: 
UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Federal  Crop  Insurance  Corporation 

***** 

12.  Settlement  of  Claim. 

***** 

(d)'  *  * 
(3)'  •  • 

(iv)  With  regard  to  deficiencies  in  quality, 
the  samples  are  analyzed  by: 

(A)  A  grain  grader  licensed  under  the 
United  States  Grain  Standards  Act  or  the 
United  States  Warehouse  Act: 

(B)  A  grain  grader  licensed  under  State  law 
and  employed  by  a  warehouse  operator  who 
has  a  storage  agreement  with  the  Commodity 
Credit  Corporation;  or 

(C)  A  grain  grader  not  licensed  under  State 
law,  but  who  is  employed  by  a  vvarehouse 
operator  who  has  a  commodity  storage 
agreement  with  the  Commodity  Credit 
Corporation  and  is  in  compliance  with  State 
law  regarding  warehouses;  and 

(v)  With  regard  to  substances  or  conditions 
injurious  to  human  or  animal  health,  the 
samples  analyzed  by  a  latwratory  approved 
by  us. 


Signed  in  Washington,  DC  on  June  26, 
2002. 
■oaa  |.  Davidaon,  Jr., 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  02-16482  Filed  6-26-02;  3:16  pm] 

MUJNQCOOe  Mie-o»-^ 


DEPARTMENT  OF  TRANSPORTATION 
Fadwal  Aviation  Administration 

14CFRPart39 

[Doctot  No.  2002-SW-07-AO;  Amendment 
W-12794;  AD  2002-13-08] 

RIN2120-AA64 

Akworthln—  DIractiv;  Eurocopter 
DMilacMmd  GmbH  (ECO)  Modol  BO- 
106A,  BO-105C.  BO-105  C-2,  BO-10S 
CB-2,  BO-106  C8-4.  BO-105S,  BO- 
10S  CS-2,  BO-105  CB8-2.  BO-105 
CBS^.  and  BO-105LS  A-1  HaHeoplws 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Eurocopter  Deutschland  GmbH  (ECD) 
(Eurocopter)  Model  BO-105A,  BO- 
105C,  BO-105  C-2.  BO-105  CB-2,  BO- 
105  CB-4,  BO-105S,  BO-105  CS-2,  BO- 
105  CBS-2,  BO-105  CBS-4.  and  BO- 
105LS  A-1  helicopters.  This  action 
requires  creating  a  component  log  card 
or  equivalent  record  and  determining 
the  calendar  age,  niunber  of  flights,  and 
flight  hours  time-in-service  (TIS)  on  two 
part-numbered  tension-torsion  (T-T) 
straps;  inspecting  and  replacing  certain 
T-T  straps,  as  necessary;  and  modifying 
certain  main  rotor  heads  if  alternate  T- 
T  straps  are  installed.  This  action  also 
establishes  an  additional  life  limit  for 
these  two  part-ntmibered  T-T  straps. 
This  amendment  is  prompted  by  an 
accident  in  which  a  main  rotor  blade 
separated  £rom  a  Eurocopter  Model 
MBB-BK  117  helicopter  due  to  fatigue 
failure  of  a  T-T  strap.  The  same  part- 
numbered  T-T  strap  is  used  on 
E(mx:opter  Model  BO-105  helicopters. 
That  accident  indicated  a  need  to 
establish  an  additional  life  limit  for 
certain  part-numbered  T-T  straps.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  fatigue  failure  of  a 
T-T  strap,  loss  of  a  main  rotor  blade, 
and  subsequent  loss  of  control  of  the 
helicopter. 

DAT18:  Effective  luly  IS,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director. 
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of  the  Federal  Register  as  of  July  15, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  27,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
07-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  American 
Eurocopter  Corporation,  2701  Forum 
Drive,  Grand  Prairie,  Texas  75053-4005, 
telephone  (972)  641-3460,  fax  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Monschke,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff,  Fort  Worth, 
Texas  76193-0110,  telephone  (817) 
222-5116.  fax  (817)  222-5961. 

SUPPLEMENTARY  MFORMATKM:  The 
Luftfahrt-Bimdesamt  (LB A),  which  is 
the  airworthiness  authority  for  the 
Federal  Republic  of  Germany,  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  Eurocopter  Model  BO-105A, 
BO-105C.  BO-105  C-2,  BO-105  CB-2, 
BO-105  CB-4,  BO-105S,  BO-105  CS-2. 
BO-105  CBS-2,  BO-105  CBS-4,  and 
BO-105LS  A-1  helicopters.  The  LBA 
advises  that  two  part-niunbered  T-T 
straps  are  no  longer  available  from  the 
manufacturer  as  spare  parts,  and  a 
retrofit  modification  of  the  main  rotor 
head  is  necessary  to  enable  installation 
of  alternative  T-T  straps. 

Eurocopter  has  issued  Eurocopter 
Alert  Service  Bulletin  No.  ASB-BO 
105-10-115,  dated  June  25.  2001.  which 
specifies  determining  the  total  length  of 
installation  time  accumulated  on  the  T- 
T  straps  and  retrofitting  the  main  rotor 
head,  if  applicable.  Eurocopter  has  also 
issued  Eurocopter  Service  Bulletin  No. 
SB-BO  105-10-100,  Revision  1,  dated 
July  16,  2001,  which  specifies  replacing 
affected  main  rotor  head  parts  with 
product-improved  new  parts.  The  LBA 
classified  these  service  bulletins  as 
mandatory  and  issued  AD  2001-281, 
effective  October  18,  2001,  to  enstue  the 
continued  airworthiness  of  these 
helicopters  in  the  Federal  Republic  of 
Germany. 


These  helicopter  models  are 
manufactured  in  the  Federal  Republic  of 
Germany  and  are  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  14  CFR  21.29  and  the 
applicable  bilateral  agreement.  Pursuant 
to  the  applicable  bilateral  agreement,, 
the  LBA  has  kept  the  FAA  formed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  designs  registered  in  the 
United  States.  Therefore,  this  AD  is 
being  issued  to  prevent  fatigue  failure  of 
a  T-T  strap,  loss  of  a  main  rotor  blade, 
and  subsequent  loss  of  control  of  the 
helicopter.  This  AD  requires: 

•  Creating  a  component  log  card  or 
equivalent  record  and  determining  the 
calendar  age,  number  of  flights,  and 
flight  hours  TIS  on  each  T-T  strap; 

•  Replacing  certain  part-numbered  T- 
T  straps  based  on  new  life  limits;  and 

•  Modifying  certain  main  rotor  heads 
if  alternate  T-T  straps  are  to  be 
installed. 

This  AD  also  establishes  additional 
life  limits  for  two  part-numbered  T-T 
straps.  The  main  rotor  head 
modifications  must  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  structural  integrity  and 
controllability  of  the  helicopter. 
Therefore,  determining  the  amount  of 
accumulated  time  of  each  T-T  strap, 
replacing  certain  part-niunbered  T-T 
straps  based  on  the  new  life  limit,  and 
modifying  certain  main  rotor  heads  are 
required  before  further  flight,  and  this 
AD  must  be  issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  20  helicopters 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  24  work  hours  to 
accomplish  the  T-T  strap  replacements 
and  main  rotor  head  modification,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $8,260  for  the  T-T  straps 
and  $15,650  for  parts  to  modify  the 
main  rotor  head  for  each  helicopter. 
Based  on  these  figiues,  the  total  cost 


impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $507,000. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  «nd  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
recmved.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  simunarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
07-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  inunediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Onier  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procediues  (44 
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PR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

}39.13    [Amanded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-13-06    Eurocopter  Deutscliland 
GMBH  (ECD):  Amendment  3»-12794. 
Docket  No.  2002-SW-07-AD. 

Applicability:  Model  BO-105A.  BO-105C. 
b6-105  C-2,  BO-105  CB-2,  BO-105  CB-4. 
BO-105S.  BO-105  CS-2,  BO-105  CBS-2. 
BO-105  CBS-4.  and  BO-105LS  A-1 
helicopters,  with  main  rotor  head  assembly, 
part  number  (P/N)  105-14101,  and  tension- 
torsion  (T-T)  straps,  P/N  2602559  or  P/N 
2606576.  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiflcation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  a  T-T  strap, 
loss  of  a  main  rotor  blade,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Before  further  flight: 


(1)  Create  a  component  log  card  or 
equivalent  record  for  each  T-T  strap. 

(2)  Review  the  history  of  each  affected 
helicopter  and  each  T-T  strap.  For  each  T- 
T  strap,  determine  the  number  of  months 
since  initial  installation  on  any  helicopter 
(age),  the  number  of  flights,  and  the  number 
of  flight  hours  time-in-service  (TIS).  Enter  the 
age,  the  number  of  flights,  and  the  number 

of  flight  hours  TIS  for  each  T-T  strap  on  the 
component  log  card  or  equivalent  record. 

(i)  If  the  number  of  flights  is  unknown, 
multiply  the  number  of  hours  TIS  by  5  and 
use  this  result  as  the  number  of  flights. 

(ii)  If  a  T-T  strap  has  been  previously  used 
at  any  time  on  Model  BO-105LS  A-3 
"SUPER  LIFTER".  BO-105  CB-5,  BO-105 
CBS-5.  BO-105  DBS-5,  or  any  MBB-BK  117 
series  helicopter,  multiply  the  number  of 
flights  accumulated  on  those  other  models  by 
a  factor  of  1.6  and  then  add  that  result  to  the 
number  of  flights  accumulated  on  the 
helicopters  affected  by  this  AD. 

(3)  Remove  any  T-T  strap  from  service  if 
the  total  hours  TIS  or  number  of  flights  and 
age  cannot  be  determined. 

(b)  Before  further  flight,  remove  from 
service  and  replace  with  an  airworthy  T-T 
strap  any  T-T  strap  that  has  been  in  service 
120  months  since  initial  installation  on  any 
helicopter,  accumulated  15,600  flights  (a 
flight  is  a  takeoff  and  a  landing),  or  has 
accumulated  2,400  hours  TIS  on  any 
helicopter. 

(c)  This  AD  revises  the  Airworthiness 
Limitations  Section  of  the  maintenance 
manual  by  establishing  a  life  limit  for  the  T- 
T  strap,  P/N  2602559  and  P/N  2606576,  of 
120  months  or  15.600  flights,  or  2,400  hours 
TIS,  whichever  occurs  first. 

Note  2:  T-T  straps,  P/N  2602559  and  P/N 
2606576,  are  no  longer  in  production.  T-T 
straps,  P/N  2604067  or  P/N  Jl  7322-1,  may  be 
used  as  alternate  replacements  if  necessary. 

(d)  Before  T-T  straps,  P/N  2604067  or  P/ 
N  jl  7322-1,  are  installed,  modify  any  main 
rotor  head  P/N  105-14101  configuration  to  a 
main  rotor  head  P/N  105-141081 
configuration  in  accordance  with  paragraph 
2,  Accomplishment  Instructions,  and  Figure 
1  of  Eurocopter  Service  Bulletin  No.  SB-BO 
105-10-100,  Revision  1,  dated  July  16,  2001. 

Note  3:  AD  2001-17-08  (65  FR  52010, 
August  28,  2000)  established  the  life  limits 
for  T-T  straps,  P/N  2604067  and  P/N  J17322- 
1. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Regulations  Croup. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(g)  The  main  rotor  head  modification  shall 
be  done  in  accordance  with  paragraph  2  of 


the  Accomplishment  Instructions  and  Figure 
1  of  Eurocopter  Service  Bulletin  No.  SB-BO 
105-10-100.  Revision  1,  dated  July  16,  2001. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  51.  Copies  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive.  Grand  Prairie,  Texas  75053- 
4005.  telephone  (972)  641-3460.  fax  (972) 
641-3527.  Copies  may  be  inspected  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  EX]. 

(h)  This  amendment  becomes  effective  on 
luly  15,  2002. 

Note  S:  The  subject  of  this  AD  is  addressed 
in  Luftfahrt-Bundesamt  (Federal  Republic  of 
Germany)  AD  2001-281,  effective  October  18. 
2001. 

Issued  in  Fort  Worth,  Texas,  on  June  18, 
2002. 
Eric  BriM, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  02-16056  Filed  6-27-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fedaral  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NE-39-AD;  Amendment  39- 
12791;  AD  9»-27-16R1] 

RIN  2120-AA64 

AinworthinoM  DiractivM;  CFE 
Company  Model  CFE738-1-1B 
Turtxrfan  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
that  is  applicable  to  CFE  Company 
Model  CFE738-1-1B  turbofan  engines. 
That  AD  ciurently  requires  a  one-time 
visual  inspection  of  stage  2  high 
pressure  tiubine  (HPT)  aft  cooling  plates 
for  niclu.  dents,  raised  metal,  and 
scratches,  and  if  necessary,  repair  of  the 
cooling  plates  or  replacement  with 
serviceable  parts.  Tliis  amendment 
reduces  the  niunlier  of  stage  2  HPT  aft 
copling  plates  affected  by  AD  99-27-16. 
and  identifies  the  applicable  engines  by 
engine  serial  numbers  (SN's).  This 
amendment  is  prompted  by  an  updated 
alert  service  bulletin  (ASB)  that  reduces 
the  number  of  stage  2  HPT  aft  cooling 
plates  affected  by  AD  99-27-16  and 
identifies  the  applicable  engines  by 
engine  SN's.  The  actions  specified  by 
this  AD  are  intended  to  prevent  stage  2 
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HPT  aft  cooling  plate  failure,  which 
could  result  in  an  uncontained  engine 
failure  and  damage  to  the  airplane. 
DATES:  Effective  date  August  2,  2002. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  2. 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi-om  CFE  Company.  Data  Distribution, 
MS  64-03/2101-201.  PO  Box  29003, 
Phoenix,  AZ  85038-9003;  telephone 
(602)  365-2493.  fax  (602)  365-5577. 
This  information  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Parli. 
Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Mead,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299;  telephone:  (781)  238-7744; 
fax:  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  revising  AD  99-27-16,  Amendment 
39-11497  (65  FR  691.  January  6,  2000), 
which  is  applicable  to  CFE  Company 
model  CFE738-1-1B  turbofan  engines, 
was  published  in  the  Federal  Re^ster 
on  Jime  6,  2001  (66  FR  30341).  That 
action  proposed  to  reduce  the  ntunber  of 
stage  2  HPT  aft  cooling  plates  affected 
by  AD  99-27-16,  and  identifies  the 
applicable  engines  by  engine  SN's,  in 
accordance  with  CFE  Company  Alert 
Service  Bulletin  <ASB)  No.  CFE738- 
A72-8031.  Revision  2.  dated  October 
17.  2000.  Since  the  proposal  was 
published.  CFE  Company  has  issued 
ASB  No.  CFE738-A72-8031.  Revision  4. 
dated  March  27.  2002.  which  includes 
the  engine  SN's  that  have  the  affected 
gas  generator  modules  installed.  This 
final  rule  references  ASB  Revision  4 
instead  of  ASB  Revision  2  which  was 
referenced  in  the  proposal. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  After  careful 
review  of  the  available  data,  including 
the  ASB  reference  change  noted  above, 
the  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  riile  with  the  change 


described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Economic  Analysis 

There  are  approximately  ten  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  ten 
engines  installed  on  airplanes  of  US 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  four 
work  hours  per  engine  to  accomplish 
the  inspection  if  the  inspection  did  not 
take  place  during  scheduled 
maintenance,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $1,536 
per  engine.  Based  on  these  figiues,  the 
total  cost  of  the  AD  on  US  operators  is 
estimated  to  be  $17,760. 

Regulatory  Analjrsis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

* 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11497  (65  FR 
691,  January  6,  2000)  and  by  adding  a 
new  airworthiness  directive. 
Amendment  39-12791.  to  read  as 
follows: 

9»-27-16Rl     CFE  Company:  Amendment 
39-12791.  Docket  No.  99-NE-39-AD. 
Revises  AD  99-27-16,  Amendment  39- 
11497. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  CFE  Model  CFE738-1- 
IB  turbofan  engines,  part  number  (P/N) 
3050000-5,  with  gas  generator  modules  P/N 
6091T09G01.  serial  numbers  (SNs)  800421, 
800422.  800423,  800424.  800425.  800426. 
800427.  800428.  800429,  and  800430 
installed.  These  engines  are  installed  on,  but 
not  limited  to  Dassault-Breguet  Falcon  2000 
series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  stage  2  high  pressure  turbine 
(HPT)  aft  cooling  plate  failure,  which  could 
result  in  an  uncontained  engine  failure  and 
damage  to  the  airplane,  <^o  the  following: 

Inspections  and  Follow-On  Actions 

(a)  At  the  next  engine  shop  visit  after  the 
effective  date  of  this  AD  where  the  HPT 
assembly  is  sufficiently  disassembled  to 
afford  access  to  the  stage  2  HPT  aft  cooling 
plate,  but  not  later  than  4,500  part  cycles- 
since-new  (CSN),  do  the  following: 

(1)  Inspect  the  stage  2  HPT  aft  cooling  plate 
for  nicks,  dents,  and  scratches  on  surface  D 
in  accordance  with  the  requirements  of  CFE 
Alert  Service  Bulletin  (ASB)  No.  CFE738- 
A72-8031,  Revision  4,  dated  March  27,  2002, 
paragraph  2.B.(1). 

(2)  Repair  those  stage  2  HPT  aft  cooling 
plates  with  indentation  0.003  inch  deep  or 
less  in  accordance  with  ASB  No.  CFE738- 
A72-8031,  Revision  4.  dated  March  27.  2002, 
paragraph  2.B.(1). 

(3)  Remove  from  service  before  further 
flight  those  stage  2  HPT  aft  cooling  plates 
that  have  nidu,  dents,  and/or  scratches  that 
exceed  the  acceptance  limits  in  accordance 
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with  ASB  No.  CFE738-A72-8031.  Revision 
4.  dated  March  27.  2002.  paragraph  2.B.(1). 
and  replace  with  serviceable  parts. 

(4)  Inspect  the  stage  2  HPT  rotor  disk  post 
aft  mating  surface  for  raised  metal,  and 
remove  raised  metal  if  present  in  accordance 
with  ASB  No.  CFE738-A72-8031.  Revision 
4.  dated  March  27,  2002.  paragraph  2.B.(2). 

Alteraative  Methodf  of  Complianca 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 


Document  No. 


Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §$21,197  and  21.199  of  the 


Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documenta  That  Have  Been  Incorporated  By 
Reference 

(d)  The  inspections  and  follow-on  actions 
must  be  done  in  accordance  with  the 
following  CFE  Company  Alert  Service 
Bulletin  (ASB): 


ASB  CFE738-A72-8031 
Total  pages:  5. 


Pages 


1 
2-6 


Revision 


4  

Original 


Date 


March  27.  2002. 
May  17,  1999.       * 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  CFE  Company,  Data  Distribution.  MS 
64-03/2101-201,  PO  Box  29003.  Phoenix.  AZ 
85038-9003:  telephone  (602)  365-2493,  fax 
(602)  365-5577.  Copies  may  be  inspected,  by 
appointment,  at  the  FAA,  New  England 
Region.  Offlce  of  the  Regional  Counsel,  12 
New  England  Executive  Park.  Burlington. 
MA;  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

ECEBCtive  Date 

(e)  This  amendment  becomes  effective  on 
August  2.  2002. 

.   Issued  in  Burlington,  Massachusetts,  on 

lune  17,  2002. 

lay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  02-16176  Filed  6-27-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Avtallon  Admlntotration 

14CFRPart97 

[DodMt  Na  30316:  AmdL  No.  3011] 

Stindowl  lnat>uiwwt  Approach 
PracMluiaa:  yiBrailaneoi  ii 


AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 


new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  afiected 
airports. 

EFFECTIVE  DATES:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INrORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service 
Federal  Aviation  Administration,  Mike 


Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City.  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPI^MENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
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as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  tiian  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Fiuther,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SLAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SLAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SLAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amgndments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niimber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sub)ects  in  14  CFR  part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  June  21, 
2002. 

lames  |.  Ballough, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120.  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

197.23. 97.25. 97.27, 97.29, 97.31. 97.33, 
97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SLAPs;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

•  *  *  Effective  August  8.  2002 

Atqasuk.  AK.  Atqasuk  Edward  Bumeil  Sr. 

Memorial.  RNAV  (GPS)  RWY  6.  Orig 
Atqasuk.  AK.  Atqasuk  Edward  Bumeil  Sr. 

Memorial.  RNAV  (GPS)  RWY  24.  Orig 
Atqasuk.  AK.  Atqasuk  Edward  Bumeil  Sr. 

Memorial.  GPS  RWY  6,  Orig.  CANCELLED 
Atqasuk,  AK,  Atqasuk  Edward  Bumeil  Sr. 

Memorial.  GPS  RWY  24.  Orig. 

CANCELLED 
Nuiqsut.  AK,  Nuiqsut,  RNAV  (GPS)  RWY  4. 

Orig. 
Nuiqsut.  AK.  Nuiqsut,  RNAV  (GPS)  RWY  22. 

Orig. 
Nuiqsut.  AK.  Nuiqsut.  GPS  RWY  4.  Orig. 

CANCELLED 
Nuiqsut.  AK.  Nuiqsut.  GPS  RWY  22.  Orig. 

CANCELLED 
Searcy.  AR,  Searcy  Muni,  RNAV  (GPS)  RWY 

1,  Orig 
Searcy.  AR.  Searcy  Muni,  RNAV  (GPS)  RWY 

19.  Orig 
Searcy.  AR.  Searcy  Muni.  NDB  RWY  1,  Amdt 

4 
Searcy.  AR.  Searcy  Muni,  GPS  RWY  19, 

Amdt  IB,  CANCELLED 
San  Jose,  CA,  Reid-Hillview  of  Santa  Clara 

County,  RNAVtGPS)  RWY  3lR.  Orig 
Cortez.  CO.  Cortez  Muni.  VOR  RWY  21. 

Amdt  5A 
Sarasota  (Bradenton).  FL.  Sarasota/Bradenton 

Intl.  ILS  RWY  14.  Amdt  4 
Sarasota  (Bradenton),  FL.  Sarasota/Bradenton 

Intl.  ILS  RWY  32.  Amdt  5 
West  Palm  Beach.  FL.  Palm  Beach  Intl.  VOR 

RWY  9L.  Amdt  2A 
West  Palm  Beach.  FL.  Palm  Beach  Intl.  VOR 

RWY  13.  Amdt  3 A 
West  Palm  Beach.  FL,  Palm  Beach  Intl.  VOR 

RWY  27R.  Amdt  2A 
West  Palm  Beach.  FL.  Palm  Beach  Intl.  VOR 

RWY  31.  Amdt  4 A 
West  Palm  Beach.  FL.  Palm  Beach  Intl. 

RNAV  (GPS)  RWY  9L.  Orig 
West  Palm  Beach.  FL.  Palm  Beach  Intl. 

RNAV  (GPS)  RWY  13.  Orig 
West  Palm  Beach.  FL,  Palm  Beach  Intl. 

RNAV  (GPS)  RWY  27R.  Orig 
West  Palm  Beach.  FL,  Palm  Beach  Intl. 

RNAV  (GPS)  RWY  31.  Orig 
Savannah.  GA.  Savannah  Intl.  NDB  RWY  9. 

Amdt  21 


Savannah.  GA.  Savannah  Intl.  RNAV  (GPS) 

RWY  9.  Orig 
Savannah.  GA,  Savannah  Intl.  GPS  RWY  18. 

Orig-A,  CANCELLED 
Savannah.  GA.  Savannah  Intl.  RNAV  (GPS) 

RWY  18.  Orig 
Savannah.  GA,  Savannah  Intl,  RNAV  (GPS) 

RWY  27.  Orig 
Savannah.  GA.  Savannah  Intl.  RNAV  (GPS) 

RWY  36.  Orig 
Cahokia/St.  Louis.  IL.  St.  Louis  Downtown. 

ILS  RWY  30L.  Amdt  8 
Junction  City.  KS.  Freeman  Field,  RNAV 

(GPS)  RWY  36,  ORIG 
Junction  City.  KS.  Freeman  Field.  NDB  RWY 

OR  GPS-B.  Amdt  4 
Newton.  KS.  Newton-City  County,  VOR/ 

DME-A.  Amdt  2 
Norton.  KS.  Norton  Muni.  NDB  RWY  16. 

ORIG 
Norton,  KS.  Norton  Muni,  NDB  RWY  34, 

ORIG 
Glasgow,  KY.  Glasgow  Muni,  VOR/DME 

RWY  7,  Amdt  7 
Glasgow.  KY.  Glasgow  Muni.  SDF  RWY  7. 

Amdt  10 
Glasgow.  KY.  Glasgow  Muni.  NDB  RWY  7, 

Amdt  11 
Glasgow.  KY.  Glasgow  Muni.  GPS  RWY  25. 

Orig.  CANCELLED 
Glasgow,  KY.  Glasgow  Muni.  RNAV  (GPS) 

RWY  25,  Orig 
Glasgow,  KY,  Glasgow  Muni.  RNAV  (GPS) 

RWY  7,  Orig 
Detroit,  MI,  Detroit  Metropolitan  Wayne 

County.  VOR  RWY  22L.  Amdt  IE  ' 
Detroit.  MI.  Detroit  Metropolitan  Wavne 

County.  NDB  RWY  27R.  Amdt  IOC 
Detroit.  MI,  Detroit  Metropolitan  Wayne 

County.  NDB  RWY  4R.  Amdt  lOE  ' 
Detroit.  MI,  Detroit  Metropolitan  Wavne 

County,  NDB  RWY  3L,  Amdt  12D 
Detroit,  MI,  Detroit  Metropolitan  Wayne 

County,  ILS  RWY  27L,  Amdt  2 
Detroit,  MI,  Detroit  Metropolitan  Wayne 

County,  ILS  RWY  27R,  Amdt  11 
Detroit,  MI.  Detroit  Metropolitan  Wayne 

County.  ILS  RWY  22L.  Amdt  27 
Detroit.  MI.  Detroit  Metropolitan  Wayne 

County.  ILS  RWY  21L.  Amdt  9 
Detroit.  MI.  Detroit  Metropolitan  Wayne 

County.  ILS  RWY  4L.  Amdt  1 
Detroit.  MI.  Detroit  Metropolitan  Wavne 

County,  ILS  RWY  4R.  Amdt  15 
Detroit.  MI.  Detroit  Metropolitan  Wayne 

County.  ILS  RWY  3R.  Amdt  14 
Detroit.  MI.  Detroit  Metropolitan  Wavne 

County.  RNAV  (GPS)  Z  RWY  4R,  Orig 
Detroit.  MI.  Detroit  Metropolitan  Wavne 

County.  RNAV  (GPS)  Z  RWY  3R.  Orig 
Detroit.  MI.  Detroit  Metropolitan  Wayne 

County.  RNAV  (GPS)  Y  RWY  4R.  Orig 
Detroit.  MI.  Detroit  Metropolitan  Wayne 

County.  RNAV  (GPS)  Y  RWY  3R.  Orig 
Detroit.  MI,  Detroit  Metropolitan  Wayne 

County.  RNAV  (GPS)  RWY  27L.  Orig 
Detroit.  MI,  Detroit  Metropolitan  Wayne 

County.  RNAV  (GPS)  RWY  27R,  Orig 
Detroit.  MI.  Detroit  Metropolitan  Wavne 

t:ounty.  RNAV  (GPS)  RWY  22L.  Orig 
Detroit.  MI,  Detroit  Metropolitan  Wavne 

County.  RNAV  (GPS)  RWY  22R.  Orig 
Detroit.  MI,  Detroit  Metropolitan  Wayne 

County.  RNAV  (GPS)  RWY  21L.  Orig 
Detroit.  MI,  Detroit  Metropolitan  Wayne 

County.  RNAV  (GPS)  RWY  4L.  Orig 
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Omaha.  NE,  Eppley  Airfield.  VOR  RWY  32L. 

Amdt  11 
Albuquerque.  NM.  Albuquerque  Intl  Sunport. 

ILS  RWY  3.  Amdt  1 
New  York.  NY.  Map  Area  33.  COPTER  RNAV 

(GPS)  028  Orig 
Raleigh-Durham.  NC.  Raleigh-Durham  Intl. 

NDB  RWY  5R.  Amdt  20B 
Raleigh-Durham,  NC.  Raleigh-Durham  Intl. 

NDB  RWY  23L.  Amdt  5 
Raleigh-Durham.  NC.  Raleigh-Durham  Intl, 

VOR  RWY  32.  Amdt  3B 
Newport.  OR.  Newport  Muni.  VOR/DME 

RWY  16,  Amdt  8 
Newport.  OR.  Newport  Muni.  VOR/DME 

RWY  34.  Amdt  1 
Newport,  OR.  Newport  Muni,  VOR-A,  Amdt 

4 
Newport,  OR.  Newport  Muni,  NDB  RWY  16. 

Amdt  1 
Newport,  OR.  Newport  Muni,  RNAV  (GPS) 
,     RWY  16,  Orig 
Newport.  OR.  Newport  Muni,  RNAV  (GPS) 

RWY  34,  Orig 
Newport,  OR,  Newport  Muni,  ILS  RWY  16, 

Amdt  1 
San  Juan.  PR,  Luis  Munoz  Marin  Intl,  VOR 

RWY  10,  Orig 
San  Juan,  PR,  Luis  Munoz  Marin  Intl.  VOR 

RWY  8  and  10,  Amdt  10.  CANCELLED 
San  luan.  PR.  Luis  Munoz  Marin  Intl.  VOR 

RWY  8.  Orig 
San  Juan,  PR,  Luis  Munoz  Marin  Intl,  NDB 

RWY  8,  Amdt  8 
San  Juan,  PR,  Luis  Munoz  Marin  Intl.  NDB 

RWY  10,  Amdt  6 
Jackson.  OH,  James  A.  Rhodes,  VOR/DME-A, 

Amdt  1 
Lancaster,  SC,  Lancaster  County-McWhirter 

Fid,  VOR/DME-A.  Amdt  6 
Lancaster.  SC,  Lancaster  County-McWhirter 

Fid,  NDB  RWY  24,  Amdt  4 
Lancaster.  SC.  Lancaster  Countv-McWhirter 

Fid,  RNAV  (GPS)  RWY  6.  Orig 
Lancaster,  SC,  Lancaster  Countv-McWhirter 

Fid,  RNAV  (GPS)  RWY  24,  Orig 
Dallas-Fort  Worth,  TX.  Dallas/Fort  Worth 

International,  ILS  RWY  17L,  Amdt  2 
Dallas-Fort  Worth,  TX,  Dallas/Fort  Worth 

International.  ILS  RWY  18R.  Amdt  6 
Dallas-Fort  Worth,  TX,  Dallas/Fort  Worth 

International,  Converging  ILS  RWY  18R. 

Amdt  4 
Dallas-Fort  Worth.  TX.  Dallas/Fort  Worth 

International.  RNAV  (GPS)  RWY  18R,  Orig 
Decatur,  TX.  Decatur  Muni.  VOR/DME  RWY 

17.  Amdt  2 
Harlingen,  TX,  Valley  Intl.  ILS  RWY  17R. 

Amdt  12 
Harlingen.  TX.  Valley  Intl,  LOC  EC  RWY 

35L.  Amdt  13 
Harlingen,  TX,  Valley  Intl,  NDB  RWY  17L, 

Amdt  6 
Harlingen,  TX.  Valley  Intl.  NDB  RWY  17R, 

Amdt  12 
Houston,  TX,  Houston  Gulf,  VOR  RWY  31, 

Amdt  IB.  CANCELLED 
Houston.  TX.  Houston  Gulf.  GPS  RWY  31. 

Orig-A.  CANCELLED 
LaGrange.  TX.  Fayette  Regional  Air  Center, 

VOR/DME-A.  Amdt  lA 
New  Braunfels.  TX.  New  Braunfels  Muni. 

NDB-B.  Amdl  1.  CANCELLED 
Rockwall.  TX.  Rockwall  Muni.  RNAV  (GPS) 

RWY  17,  Orig 
Rockwall,  TX.  Rockwall  Muni,  RNAV  (GPS) 
RWY  35,  Orig 


Rockwall.  TX,  Rockwall  Muni,  GPS  RWY  16, 

Orig.  CANCELLED 
Rockwall,  TX.  Rockwall  Muni.  GPS  RWY  34. 

Orig,  CANCELLED 
San  Antonio,  TX,  San  Antonio  Intl.  ILS  RWY 

3,  Amdt  19 
San  Antonio,  TX.  San  Antonio  Intl.  ILS  RWY 

12R.  Amdt  13 
San  Antonio.  TX,  San  Antonio  Intl.  ILS  RWY 

SOL.  Amdt  9 
San  Antonio,  TX,  San  Antonio  Intl.  RNAV 
.  (GPS)  RWY  3,  Orig 
San  Antonio.  TX.  San  Antonio  Intl.  RNAV 

(GPS)  RWY  12R,  Orig 
San  Antonio,  TX,  San  Antonio  Intl.  RNAV 

(GPS)  RWY  21,  Orig 
San  Antonio,  TX,  San  Antonio  Intl.  RNAV 

(GPS)  RWY  30L.  Orig 
San  Antonio.  TX.  San  Antonio  Intl,  GPS 

RWY  3,  Orig.  CANCELLED 
San  Antonio,  TX.  San  Antonio  Intl,  GPS 

RWY  30L,  Orig,  CANCELLED 
San  Antonio.  TX.  San  Antonio  Intl.  GPS 

RWY  12R,  Orig,  CANCELLED 
San  Antonio.  TX.  San  Antonio  Intl.  GPS 

RWY  21,  Orig,  CANCELLED 
Roanoke,  VA,  Roanoke  Regional/Woodrum 

Field,  RADAR-1,  Amdt  8,  CANCELLED 
Spokane.  WA.  Spokane  Intl,  VOR/DME 

RNAV  RWY  21,  ORIG-A,  CANCELLED 
•Madison,  WI,  Morey,  VOR  OR  GPS-A, 

Amdt  6B.  CANCELLED 
•Madison.  WI.  Morey,  VOR  OR  GPS-B,  Amdt 

5B,  CANCELLED 
•Madison,  WI,  Morey,  VOR/DME  RNAV  OR 

GPS  RWY  12.  Amdt  3A,  CANCELLED 
•Middleton.  WI,  Morey,  VOR-A.  Orig 
•Middleton,  WI.  Morey,  VOR-B.  Orig 
•Middleton.  WI.  Morey,  VOR/DME  RNAV 

RWY  12,  Orig 
•Middleton,  WI,  Morey.  RNAV  (GPS)  RWY 

12.  Orig 
•Middleton.  WI.  Morey,  RNAV  (GPS)  RWY 

30,  Orig 
Solon  Springs,  WI,  Solon  Springs  Muni,  NDB 

RWY  19,  Amdt  2A 
Solon  Springs,  WI,  Solon  Springs  Muni. 

RNAV  (GPS)  RWY  19.  Orig 
Tomahawk.  WI.  Tomahawk  Regional,  RNAV 

(GPS)  RWY  9,  Orig 
Tomahawk,  WI,  Tomahawk  Regional,  RNAV 

(GPS)  RWY  27,  Orig 
•  City  name  change — I.E.  Madison  to 

Middleton 

Note:  The  FAA  published  the  following 
procedure  in  Docket  No.  30311;  Amdt.  No. 
3007  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol.  67.  FR  No.  106,  Page  38197; 
dated  June  3,  2002)  under  section  97.23 
effective  August  8.  2002  which  is  hereby 
rescinded: 

Temple,  TX,  Draughon-Miller  Central  Texas 
Region,  LOC  BC  RWY  33,  Amdt  4 

The  FAA  published  an  Amendment 
in  Docket  No.  30313,  Amdt.  No.  3003  to 
Fart  97  of  the  Federal  Aviation 
Regulations  {Vol.  67,  FR  No.  114,  Page 
40595;  dated  June  13.  2002)  imder 
section  97.33  effective  August  8,  2002. 
which  is  hereby  amended  as  follows: 

Lockport.  NY.  North  Buffalo  Suburban.  GPS 
RWY  28.  Orig-A.  CANCELLED 


Nacogdoches,  TX.  A.L.  Mangham  Jr  Regional. 

NDB  RWY  36.  Amdt  lA 
Nacogdoches,  TX,  A.L.  Mangham  Ir  Regional, 

NDBRWY18,  Amdt  lA 
Nacogdoches,  TX,  A.L.  Mangham  )r  Regional, 

GPS  RWY  33,  Orig-A 
Nacogdoches,  TX,  A.L.  Mangham  Jr  Regional, 

GPS  RWY  36,  Orig-A 

[FR  Doc.  02-16388  Filed  6-27-02;  8:45  am] 
MLUNO  COOe  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart97 

[DoclcM  No.  30317;  Amdt  No.  3012] 

Standard  Instrunnent  Approach 
ProcadufM;  Miscellaneous 
Amsndments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591 ;  or 
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2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SlAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAP.s  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SlAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 


identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SlAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SLAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SLAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SlAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SlAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi°equent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  |une  21, 
2002. 

lames  I.  Baliough, 

Director,  Flight  Standards  Sen-ice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120. 
44701:  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25,  97.27,  97.29,  97.31, 97.33, 
97.35    [Anwnded] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
OR  TACAN:  §  97.25  LOC.  LOC/DME. 
LDA.  LDA/DME,  SDF,  SDF/DME: 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §97.31  RADAR  SL\Ps;  §97.33 
RNAV  SlAPs;  and  §  97.35  COPTER 
SlAPs;  Identified  as  follows: 

*   *   *  Effective  Upon  Publication 


FDC  Date 

State 

City 

02/12/02  

05/29/02  

06/05/02  

06/06/02  

06«)6/02  

06/06/02  

06/07/02  

PA 
IL 

CA 
OH 
OH 
OH 
CA 

TX 

Allentown  

Bloomington/  Nomial 

Oakland 

Cleveland 

Cleveland  

Cleveland 

Los  Banos  

06/10^02  

Cotulla 

Airport 


FDC  No 


Subject 


-r 


Lehigh  Valley  Intl  

Central  IL  Reg  Arpt  at  Bloomington- 
Normal. 

Metropolitan  Oakland  Intl 

Cuyahoga  County  

Cuyahoga  County  

Cuyahoga  County 

Los  Banos  Muni  


2/1187 
2/4658 

2/5031 
2/5087 
2/5088 
2/5089 
2/5150 

2/5254 


ILS  RWY  6,  Amdt  21 A 

LOC  BC  RWY  11,  Amdt  8A  re- 
places version  in  TL  02-14 

VOR  or  GPS  RWY  9R.  Amdt  70. 

NDB  or  GPS  RWY  Amdt  8B 

ILSRV^23.  Amdt  ISA. 

LOC  BC  RWY  5.  Amdt  10B 

VOR/DME  or  GPS  RWY  14. 
Amdt  4. 

VOR  or  GPS-A,  AnKfl  1 1  A. 
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FDC  Date 


06/10/02 
06/10/02 
06/10/02 
06/10/02 
06/11/02 
06/11/02 
06/11/02 
06/11/02 
06/11/02 
06/11/02 
06/11/02 
06/13/02 
06/13/02 
06/13/02 
06/13/02 

06/13/02 
06/13/02 
06/13/02 
06/13/02 
06/13/02 
06/13/02 
06/13/02 
06/14/02 
06/14/02 
06/14/02 
06/14/02 
06/14/02 
06/14/02 

06/14/02 
06/14/02 
06/17/02 
06/17/02 
06/17/02 
06/17/02 
06/17/02 
06/18/02 
06/19/02 

06/19/02 

06/18/02 


State 


TX 

NJ 

NJ 

NJ 

PA 

PA 

MA 

NH 

MA 

IN 

IN 

CA 

CA 

SC 

CA 

OH 

CT 

Rl 

Rl 

TN 

SD 

NH 

TX 

VT 

FL 

VT 

VT 

VT 

VT 

WA 

CO 

CO 

ID 

ME 

ME 

MA 

TX 

TX 

UT 


City 

Devine  

Woodbine  

Woodbine  

Woodbine  

Clearfield  

Clearfield  

Bedford 

Keene  

Stow  

Crawfordsville 
Crawfordsville 
San  Francisco 
San  Francisco 

Barnwell 

San  Francisco 

Columbus  

New  London  .. 
Providence  .... 
Providence  .... 

Nashville 

Eagle  Butte  .... 

Nashua  

Greenville  

Buriington  

Tampa  

Burlington  

Burlington  

Burlington  

Buriington  

Port  Angles ... 

Craig 

Craig 

Salmon 

Rangeley  

Rangeley 

Bedford 

Houston 

Houston 

Salt  Lake  City 


Airport 

Devine  Mur>i  

Woodbine  Numi  

Woodbine  Numi  

Woodbine  Numi  

Clearfield-Lawrence  

Clearfield-Lawrence  

Laurence  G.  Hanscom  Field 

Dillant-Hop)(is  

Minute  Man  Airfield 

Crawfordsville  Muni 

Crawfordsville  Muni 

San  Francisco  Intf 

San  Francisco  IntI  

Barnwell  County 

San  Francisco  IntI  

Columbus/Port  Columbus  

Groton-New  London 

Theodore  Francis  Green  State 

Theodore  Francis  Green  State 

Nashville  IntI 

Cheyenne  Eagle  Butte 

Boire  Field 

Greenville/Majors  

Burlington  IntI  

Tampa  IntI '• 

Buriington  IntI 

Buriington  IntI  

Buriington  IntI  

Buriington  IntI 

WHNam  R.  Fairchild  IntI  , 

Craig-Motfat  

Craig-Motfat 

Lemhi  County 

Rangeley  Lake  

Rangeley  Lake  

Laurence  G.  Hanscom  FieW 

George    Bush    Intercontinental    Arpt/ 

Houston. 
George  Bush  International  Arpt/Hous- 

ton. 

Salt  Lake  City  Muni  2  

1 


FDC  No. 


Subject 


2/5258 
2/5265 
2/5266 
2/5267 
2/5315 
2/5316 
2/5348 
2/5350 
2/5353 
2/5354 
2/5355 
2/5426 
2/5427 
2/5444 
2/5449 

2/5451 
2/5456 
2/5458 
2/5459 
2/5462 
2/5504 
2/5561 
2/5559 
2/5571 
2/5574 
2/5575 
2/5576 
2/5577 

2/5578 
2/5608 
2/5684 
2/5685 
2/5686 
2/5692 
2/5693 
2/5719 
2/5722 

2/5723 


NDB  or  GPS  RWY  35.  Amdt  2. 

GPS  RWY  19,  Orig. 

GPSRWY1,0rig-A. 

VOR-A,  Orig-A. 

VOR  RWY  30.  Amdl  6. 

RNAV  (GPS)  RWY  30,  Orig. 

NDB  RWY  11,  AfTK«21A. 

VOR  RWY  2,  Amdt  12A. 

NDB  or  GPS-A,  Amdt  7A. 

NDB  RWY  4,  Amdt  5. 

GPS  RWY  4,  Org. 

ILSRWY28L.  Amdt21. 

ILS  RWY  19L,  Amdt  19. 

NDB  RWY  4,  Amdt  2. 

ILS    RWY   28R    (CAT   I,    II,    III, 

Amdt  10. 
ILS  RWY  10R,  Amdt  7. 
ILS  RWY  5,  Amdt  10B. 
ILS/DME  34,  Amdt  9C. 
ILS  RWY  23L,  Amdt  48. 
RNAV  (GPS)  RWY  2L,  Orig. 
RNAV  (GPS)  RWY  31 ,  Orig. 
ILS  RWY  14,  Amdt  5. 
ILS  2  RWY  17.  Amdt  4A. 
ILS/DME  RWY  33,  Oriq-C. 
RNAV  (GPS)  RWY  9,  Orig. 
GPS  RWY  33,  Orig-A. 
VOR  or  GPS  RWY  1,  Amdt  11B. 
NDB   or   GPS   RWY    15,    AoKlt 

19C 
ILS  A  RWY  15.  Amdt  21 E. 
ILS-A  RWY  8.  Amdt  1A. 
VOR  RWY  25,  Amdt  3. 
VOR/DME  RWY  7.  Amdt  2. 
VOR  DME-B,  Orig. 
NDB  or  GPS-B  Orig-A. 
NDB  or  GPS-A  Orig  4. 
ILS  RWY  11,  Amdt  24A. 
ILS  RWY  33R,  Amdt  11  A. 

ILS  RWY  15R,  Orig. 


2/5758    RNAV  (GPS)  RWY  34.  Orig-A. 


IFR  Doc.  02-16389  Filed  6-27-02:  8:45  am) 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200. 240, 249. 270.  and 
274 

[fMMM  No*.  34-46106  and  IC-2S621] 

RIN3235-A153 

Technical  Amandmants  to  Rulaa  and 
Fonna  Dua  to  tha  National  SacurMaa 
Markata  tanprovamant  Act  of  1906  and 
ttw  Qramm-Laach-Blilay  Act 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission  is  adopting 
technical  amendments  to  rules  and 
forms  under  the  Investment  Company 
Act  of  1940  ("Investment  Company  Act" 


or  "Act")  and  the  Securities  Exchange 
Act  of  1934  ("Securities  Exchange 
Act").  The  amendments  correct 
statutory  references  currently  included 
in  the  rules  and  the  forms. 
EFFECTIVE  DATE:  July  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hugh  P.  Lutz.  Attorney,  at  (202)  942- 
0695.  Office  of  Regulatory  Policy, 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549-0506. 

SUPPLEMENTARY  INFORMATION:  The 
passage  of  the  National  Securities 
Markets  Improvement  Act  of  1996 
("NSMIA") '  and  the  Gramm-Leach- 
Bliley  Act  ("G-L-B  Act")  2  removed  and 
renumbered  certain  subparagraphs  of 
the  Act.3  As  a  result,  references  to  those 
subparagraphs,  contained  in  our  rules. 


are  inacciuate.*  We  are  amending  rules 
3a-l,  3a-2.  3a-3.  3a-5,  3a-6,  6c-€,  6e- 
2,  6e-3(T),  20b,  and  30f-l  under  the  Act 
and  rules  16a-2  and  16a-3  under  the 
Securities  Exchange  Act  to  correct  these 
references.  In  addition,  we  are 
amending  Forms  3,4,  and  5  by 
replacing  outdated  references  in  the 
forms  to  section  30(f)  of  the  Act  with 
correct  references  to  section  30(h)  of  the 
Act.  We  are  also  amending  the 
description  of  these  forms  contained  in 
17  CFR  249.103,  249.104,  249.105, 
274.202,  and  274.203. 

Certain  Findings 

Under  the  Administrative  Procedvire 
Act  ("APA"),  notice  of  proposed 
rulemaking  is  not  required  when  an 


•  Pub.  L.  104-290,  1 10  Stat.  3416  (1996). 
»Pub.  L  M>6-102.  113  Stat.  1338  (1999). 
I  See.  e.g..  section  209(c)  of  NSMIA. 


«  See  rules  3a-l  |17  CFR  270.3»-l|.  3a-2  (17  CFR 
270.3a-2|.  3a-3  |17  CFR  270.3a-3l,  3a-5  [17  CFR 
270.3B-5I.  3a-6  |17  CFR  270.3a-6|.  6c-«  |17  CFR 
270.6C-61.  6e-2  |17  CFR  270.6e-2|,  6e-3(T)  ll7  CFR 
270.6e-3(T)l.  16a-2  (17  CFR  240.16a-2l.  168-3  |17 
CFR  240.16a-3).  20b  |17  CFR  200.20b|.  and  30f-l 
|17CFR270.30f-lI. 
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agency,  for  good  cause,  finds  "that 
notice  and  public  procediu'e  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  ^  The 
amendments  to  rules  3a-l,  3a-2.  3a-3, 
3a-5,  3a-6,  6c-6,  6e-2.  6e-3(T).  16a-2, 
16a-3,  20b.  and  30f-l.  and  Forms  3,  4, 
and  5,  are  technical  changes  that 
conform  statutory  references  that  are 
currently  included  in  the  rules  and 
forms  to  the  current  paragraph 
designations  contained  in  the  Act. 
Accordingly,  we  find  that  there  is  no 
need  to  publish  notice  of  these 
amendments.^ 

The  APA  also  requires  publication  of 
a  rule  at  least  30  days  before  its  effective 
date  imless  the  agency  finds  otherwise 
for  good  cause.^  For  the  same  reasons 
described  with  respect  to  opportunity 
for  notice  and  comment,  we  find  there 
is  good  cause  for  the  amendments  to 
take  effect  immediately. 

Statutory  Authority 

The  Commission  is  adopting 
amendments  to  rules  3a-l,  3a-2,  3a-3, 
3a-5,  3a-6,  6c-6,  6e-2,  6e-3(T),  20b, 
and  30f-l  pursuant  to  authority  set  forth 
in  sections  6(c]  and  38(a)  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-6(c)  and  80a-37(a)l.  The 
Commission  is  adopting  amendments  to 
rules  16a-2  and  16a-3  pursuant  to  the 
authority  set  forth  in  sections  16(a)  and 
23(a)  of  the  Securities  Exchange  Act  [15 
U.S.C.  78p(a)  and  78w(a)].  The 
Commission  is  adopting  amendments  to 
Forms  3,  4,  and  5  pursuant  to  authority 
set  forth  in  sections  30(h)  and  38  of  the 
Investment  Company  Act  [15  U.S.C. 
80a-29(h)  and  80a-37]  and  sections 
1 6(a)  and  23(a}  of  the  Securities 
Exchange'Act  [15  U.S.C.  78p(a)  and 
78w(a)].  ,;.^, 

List  of  Subjects 

17  CFR  Part  200 

Administrative  practice  and 
procedure. 

1 7  CFR  Parts  240  and  249 

Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Parts .270  and  274 

Investment  companies,  Reporting  and 
recordkeeping  requirements,  Securities. 


55  U.S.C.  553(b)(3)(B). 

•  For  similar  reasons,  the  amendments  do  not 
require  analysis  under  the  Regulatory  Flexibility 
Act.  See  5  U.S.C.  601(2)  (for  purposes  of  Regulatory 
Flexibility  Act  analyses,  the  term  "rule"  means  any 
rule  for  which  the  agency  publishes  a  general  notice 
of  proposed  rulemaking). 

'SeeSU.S.C.  S53(d)(3). 


Text  of  Final  Rules  and  Forms 

For  reasons  set  forth  in  the  preamble, 
Titlfe  17,  Chapter  II.  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  Part  200 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77s,  78d-l,  78d-2. 
78w,  7811(d),  78mm,  79t,  77sss,  80a-37,  89b- 
11,  unless  otherwise  noted. 


2.  Section  200.20b  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  200.20b    Director  of  Division  of 
investment  Management. 

***** 

(a)  The  administration  of  all  matters 
arising  tuider  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a).  except  those 
arising  under  section  30(h)  of  the  Act 
(15  U.S.C.  80a-29(h)). 


PART  240^-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77Z-2,  772-3,  77eee,  77ggg,  77nnn, 
777SSS,  77ttt,  78c,  78d,  78f,  78i,  78j.  78J-1, 
78k,  78k-l,  781,  78m,  78n,  78o,  78p,  78q,  78s, 
78U-5,  78w,  78x,  7811,  78mm,  79q,  79t,  80a- 
20,  80a-23,  80a-29,  80a-37,  80b-3,  80b-4, 
and  80b-ll,  unless  otherwise  noted. 


4.  Section  240.16a-2  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  to  read  as  follows: 

S  240.1 6a-2    Persons  and  transactions 
subject  to  section  16. 

Any  person  who  is  the  beneficial 
owner,  directly  or  indirectly,  of  more 
than  ten  percent  of  any  class  of  equity 
securities  ("ten  percent  beneficial 
owner")  registered  pursuant  to  section 
12  of  the  Act  (15  U.S.C.  78/),  any 
director  or  officer  of  the  issuer  of  such 
securities,  and  any  person  specified  in 
section  17(a)  of  the  Public  Utility 
Holding  Company  Act  of  1935  (15 
U.S.C.  79q{a))  or  section  30(h)  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-29(h)),  including  any  person 
specified  in  §  240.16a-8,  shall  be  subject 
to  the  provisions  of  section  16  of  the  Act 
(15  U.S.C.  78p).  *   *   * 


5.  Section  240.16a-3  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


S  240.1 6a-3 
holdings. 


Reporting  transactions  and 


(d)  Any  person  required  to  file  a 
statement  with  respect  to  securities  of  a 
single  issuer  under  both  section  16(a)  of 
the  Act  (15  U.S.C.  78p(a))  and  either 
section  17(a)  of  the  Public  Utility 
Holding  Company  Act  of  1935  (15 
U.S.C.  79q(a))  or  section  30(h)  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-29(h))  may  file  a  single 
statement  containing  the  required 
information,  which  will  be  deemed  to 
be  filed  under  both  Acts. 


PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

6.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a  et  seq..  unless 
otherwise  noted. 


7.  Section  249.103  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§  249.103    Form  3,  initial  statement  of 
beneficial  ownership  of  securities. 

*  *  *  The  Commission  is  authorized 
to  solicit  the  information  required  by 
this  Form  pursuant  to  sections  16(a)  and 
23(a)  of  the  Seciuities  Exchange  Act  of 
1934  (15  U.S.C.  78p(a)  and  78w(a)); 
sections  17(a)  and  20(a)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
(15  U.S.C.  79q(a)  and  79t(a));  and 
sections  30(h)  and  38  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a- 
29(h)  and  80a-37).  and  the  rules  and 
regulations  thereunder.  *   *   * 

8.  Section  249.104  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§  249.1 04    Form  4,  statement  of  changes  in 
tieneficial  ownership  of  securities. 

*  *  *  The  Commission  is  authorized 
to  solicit  the  information  required  by 
this  Form  pursuant  to  sections  16(a)  and 
23(a)  of  the  Seciuities  Exchange  Act  of 
1934  (15  U.S.C.  78p(a)  and  78w(a)); 
sections  17(a)  and  20(a)  of  the  Public 
Utility  Holding  Companv  Act  of  1935 
(15  U.S.C.  79q(a)  and  79t(a));  and 
sections  30(h)  and  38  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a- 
29(h)  and  80a-37),  and  the  rules  and 
regulations  thereunder.  •  *  * 

9.  Section  249.105  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 
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1249.106    Form  S.  annuel  llwwnt  ol 
beneficial  ownership  of  aecurMea. 

*   *   *  The  Commission  is  authorized 
to  solicit  the  information  required  by 
this  Form  pursuant  to  sections  16(a)  and 
23(a)  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78p(a)  and  78w(a}): 
sections  17(a)  and  20(a)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
(15  U.S.C.  79q{a)  and  79t(a));  and 
sections  30(h)  and  38  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a- 
29(h)  and  80a-37),  and  the  rules  and 
regiilations  thereunder.  •  •  • 

Note:  The  text  of  Form  5  does  not  and 
these  amendments  will  not  appear  in  the 
Code  of  Federal  Regulations. 

10.  Form  5  (referenced  in  §  249.105)  is 
amended  by  revising  the  reference 
"Sections  30(f)  and  38  of  the  hivestment 
Company  Act  of  1940"  to  read  "Sections 
30(h)  and  38  of  the  Investment 

.  Company  Act  of  1940"  in  the  first 
paragraph  of  the  cover  page. 

11.  Form  5  (referenced  in  §  249.105)  is 
amended  by  revising  the  reference 
"Section  30(f)  of  the  Investment 
Company  Act  of  1940"  to  read  "Section 
30(h)  of  the  Investment  Company  Act" 
in  the  following  places: 

(a)  General  Instruction  3.(a)(iii)  and 

(b)  Above  Item  1  of  the  Form. 

PART  270-RULE8  AND 
REGULATIONS.  INVESTMENT 
COMPANY  ACT  OF  IMG 

12.  The  authority  citation  for  Part  270 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq..  80a- 
34(d).  80ft-37. 80a-39,  unless  otherwise 
noted; 


13.  Section  270.3a-l  is  amended  by 
revising  the  introductory  paragraph  and 
paragraph  (b)  to  read  as  follows: 

|270.3e-1    Certain  prtaMfeeieinveettnenl 


i270Je-2    Tranaient  Inveebnent 


(a)  For  purposes  of  sections  3(a)(1)(A) 
and  3(a)(1)(C)  of  the  Act  (15  U.S.C.  80a- 
3(a)(1)(A)  and  80a-3(a)(l)(C)).  an  issuer 
is  deemed  not  to  be  engaged  in  the 
business  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities 
during  a  period  of  time  not  to  exceed 
one  year;  Provided,  That  the  issuer  has 
a  bona  fide  intent  to  be  engaged 
primarily,  as  soon  as  is  reasonably 
possible  (in  any  event  by  the 
termination  of  such  period  of  time),  in 
a  business  other  than  that  of  investing, 
reinvesting,  owning,  holding  or  trading 
in  securities,  such  intent  to  be 
evidenced  by: 
•        •        •        •        • 

15.  Section  270.3a-3  is  amended  by 
revising  the  introductory  text  and 
paragraph  (b)  to  read  as  follows: 

|270Ja-3   Certain 
iby 


17.  Section  270.3a-6  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f270J»-6    Fwelgnbenksandfofeign 
Insurance  compenlea. 

(a)  Notwithstanding  section  3(a)(1)(A) 
or  section  3(a)(1)(C)  of  the  Act  (15 
U.S.C.  80a-3(a)(l)(A)  or  80a-3(a)(l)(C)). 
a  foreign  bank  or  foreign  insurance 
company  shall  not  be  considered  an 
investment  company  for  purposes  of  the 
Act. 


wiNch  aiw  not 


Notwithstanding  section  3(a)(1)(C)  of 
the  Act  (15  U.S.C.  80a-3(a)(l)(c)).  an 
issuer  wdll  be  deemed  not  to  be  an 
investment  company  under  the  Act; 
Provided.  That: 

(b)  The  issuer  is  not  an  investment 
company  as  defined  in  section  3(aHl)(A) 
or  3(a)(1)(B)  of  the  Act  (15  U.S.C.  80a- 
3(a)(1)(A)  or  80a-3(a)(l)(B))  and  is  not  a 
special  situation  investment  company: 
and 


14.  Section  270.3a-2  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 


Notwithstanding  section  3(a)(1)(A)  or 
section  3(a)(1)(C)  of  the  Act  (15  U.S.C. 
80a-3(a)(l)(A)  or  80a-3(a)(l)(C)).  an 
issuer  will  be  deemed  not  to  be  an 
investment  company  for  purposes  of  the 
Act;  Provided.  That  all  of  the 
outstanding  securities  of  the  issuer 
(other  than  short-term  paper,  directors' 
qualifying  shares,  and  debt  securities 
owned  by  the  Small  Business 
Administration)  are  directly  or 
indirectly  owned  by  a  company  which 
satisfies  the  conditions  of  §  270.3a-l(a) 
and  which  is: 

(b)  A  company  that  is  an  investment 
company  as  defhied  in  section  3(a)(1)(C) 
of  the  Act  (15  U.S.C.  80a-3(a)(l)(C)).  but 
which  is  excluded  from  the  definition  of 
the  term  "investment  company"  by 
section  3(b)(1)  or  3(b)(2)  of  the  Act  (15 
U.S.C.  80a-3(b)(l)  or  80a-3{b)(2));  or 

16.  Section  270.3a-5  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 


|270Ja-«    EaempUonfor 
ofoaMna  10  iMience  ne  o| 


(a)  A  finance  subsidiary  will  not  be 
considered  an  investment  company 
under  section  3(a)  of  the  Act  (15  U.S.C. 
80a-3(a))  and  securities  of  a  finance 
subsidiary  held  by  the  parent  company 
or  a  company  controlled  by  the  parent 
company  Mdll  not  be  considered 
"investment  securities"  under  section 
3(aMl)(C)  of  the  Act  (15  U.S.C.  80»- 
3(a)(1)(C));  Provided.  That: 


18.  Section  270.6c-6  is  amended  by 
revising  the  introductory  text  of 
paragraph  (h)  to  read  as  follows: 

127060-6    Exemption  for  certain 
taeoountsand 


peraona. 

»        *        •        •        • 

(h)  The  depositor  or  trustee  of  an 
existing  separate  account  shall  be 
exempt  &t>m  section  26(c)  of  the  Act  (15 
U.S.C.  80a-26(c))  to  the  extent  necessary 
to  permit  the  substitution  of  securities 
of  the  new  portfolio  company  for 
securities  of  the  existing  portfolio 
company;  Provided;  That,  within  thirty 
days  of  such  substitution: 
***** 

19.  Section  270.6e-2  is  amended  by 
revising  paragraph  (b)(15)(iv)  to  read  as 
follows: 

f270.6e-2    Exemptions  for  certain  variaMe 
Hfe  maurance  aeperala  eeoounta. 


(b)*  •  • 

(15)*   •  • 

(iv)  Any  action  taken  in  accordance 
with  paragraph  (b)(15)(iii)(A)  or  (B)  of 
this  section  and  the  reasons  therefor 
shall  be  disclosed  in  the  next  report  to 
contractholders  made  pursuant  to 
section  30(e)  (15  U.S.C.  80a-29(e))  and 
§270.30e-2; 

20.  Section  270.6e-3(T)  is  amended 
by  revising  paragraph  (b)(lS)(iii)(B)  to 
read  as  follows: 

i270Ae-a(T)    Temporary  exemptiona  for 
floxiMe  premium  variable  Mfe  insurance 


(b)  •  •  * 
(15)*  •  ' 

(iii)*  •  • 

(B)  Any  action  taken  in  accordance 
with  paragraph  (b)(15)(iii)(A)(l)  or  (2)  of 
this  section  and  the  reasons  therefor 
shall  be  disclosed  in  the  next  report 
contractholders  made  under  section 
30(e)  (15  U.S.C.  80a-29(e))  and 
S270.30e-2; 
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21.  Section  270.30f-l  is  redesignated 
as  §  270.30h-l  and  revised  to  read  as 
follows: 

1 270.30h-1    Applicability  of  section  16  of 
the  Exchange  Act  to  section  30(h). 

(a)  The  filing  of  any  statement 
prescribed  under  section  16(a)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78p(a))  shall  satisfy  the 
corresponding  requirements  of  section 
30(h)  of  the  Act  (15  U.S.C.  80a-29(h)). 

(b)  The  rules  under  section  16  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78p)  shall  apply  to  any  duty, 
liability  or  prohibition  imposed  with 
respect  to  a  transaction  involving  any 
security  of  a  registered  closed-end 
.company  under  section  30(h)  of  the  Act 
(15  U.S.C.  80a-29(h)). 

(c)  No  statements  need  be  filed 
pursuant  to  section  30(h)  of  the  Act  (15 
U.S.C.  80a-29(h))  by  an  affiliated  person 
of  an  investment  adviser  in  his  or  her 
capacity  as  such  if  such  person  is  solely 
an  employee,  other  than  an  officer,  of 
such  investment  adviser. 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

22.  The  authority  citation  for  Part  274 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j,  77s. 
78c(b).  78/,  78m,  78n,  78o(d),  80a-8,  80a-24, 
80a-26,  and  80a-2g,  unless  otherwise  noted. 

23.  Section  274.202  is  revised  to  read 
as  follows: 

S  274.202    Form  3,  initial  statement  of 
beneficiel  ownership  of  securities. 

This  form  shall  be  filed  pursuant  to 
§  270.30b-l  for  initial  statements  of 
beneficial  ownership  of  securities 
required  to  be  filed  pursuant  to  section 
30(h)  of  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-29(h)).  (Same  as 
§  249.103  of  this  chapter.) 

Note:  The  text  of  Form  3  does  not  and 
these  amendments  will  not  appear  in  the 
Code  of  Federal  Regulations. 

24.  Form  3  (referenced  in  §§  249.103 
and  274.202)  is  amended  by  revising  the 
reference  "Sections  30(f)  and  38  of  die 
Investment  Company  Act  of  1940"  to 
read  "Sections  30(h)  and  38  of  the 
Investment  Company  Act  of  1940"  in 
the  first  paragraph  of  the  cover  page. 

25.  Form  3  (referenced  in  §§  249.103 
and  274.202)  is  amended  by  revising  the 
reference  "Section  30(f)  of  the 
Investment  Company  Act  of  1940"  to 
read  "Section  30(h)  of  the  Investment 
Company  Act"  in  the  following  places: 

(a)  General  Instructions  l.(a)(iv)  and 
4.(a)(iii)  and 

(b)  Above  Item  1  of  the  Form. 


26.  Section  274.203  is  revised  to  read 
as  follows: 

§  274.203    Form  4,  statement  of  changes  in 
beneficial  ownership  of  securities. 

This  form  shall  be  filed  pursuant  to 
§  270.30h-l  for  statements  of  changes  in 
beneficial  ownership  of  securities 
required  to  be  filed  pursuant  to  section 
30(h)  of  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-29(h)).  (Same  as 
§  249.104  of  this  chapter.) 

Npte:  The  text  of  Form  4  does  not  and 
these  amendments  will  not  appear  in  the 
Code  of  Federal  Regulations. 

27.  Form  4  (referenced  in  §§  249.104 
and  274.203)  is  amended  by  revising  the 
reference  "Sections  30(f)  and  38  of  die 
Investment  Company  Act  of  1940"  to 
read  "Sections  30(h)  and  38  of  the 
Investment  Company  Act  of  1940"  in 
the  first  paragraph  of  the  cover  page. 

28.  Form  4  (referenced  in  §§  249.104 
and  274.203)  is  amended  by  revising  the 
reference  "Section  30(f)  of  the 
Investment  Company  Act  of  1940"  to 
read  "Section  30(h)  of  the  Investment 
Company  Act"  in  the  following  places: 

(a)  General  Instruction  3.(a)(iii)  and 

(b)  Above  Item  1  of  the  Form. 

Dated:  June  24.  2002. 

By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-16346  Filed  6-27-02;  8:45  am] 
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SOaAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 

[Regulations  No.  4] 
RIN  0960-AF76 

Extension  of  Expiration  Date  for  the 
Respiratory  System  Listirtgs 

AGENCY:  Social  Security  Administration 

(SSA). 

action:  Final  rule. 

summary:  We  use  the  criteria  in  the 
Listing  of  Impairments  (the  Listings)  to 
evaluate  claims  under  the  Social 
Security  and  Supplemental  Security 
Income  (SSI)  programs.  This  final  rule 
extends  imtil  July  2,  2003,  the  date  on 
which  the  respiratory  system  listings 
will  no  longer  be  effective.  We  have 
made  no  revisions  to  the  medical 
criteria  in  these  listings;  they  remain  the 
same  as  they  now  appear  in  the  Code  of 
Federal  Regulations.  This  extension  will 
ensure  that  we  continue  to  apply  these 
criteria  when  you  file  for  benefits  based 
on  disability  under  title  II  and  title  XVI 
of  the  Social  Security  Act  (the  Act). 


EFFECTIVE  DATE:  This  final  regulation  is 
effective  June  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Deweib,  Social  Insiu-ance  Specialist, 
Office  of  Disability,  Social  Security 
Adniinistration,  3-A-8  Operations 
Building,  6401  Security  Boulevard, 
Baltimore.  MD  21235-6401,  (410)  965- 
9878  or  TTY  (410)  966-5609.  For 
information  on  eligibility  or  filing  for 
benefits,  call  our  national  toll -free 
number,  1-800-772-1213  or  TTY  1- 
800-325-0778,  or  visit  our  bitemet  web 
site.  Social  Security  Online,  at  http:// 
www.ssa.gov. 

Electronic  Version:  The  electronic  file 
of  this  document  is  available  on  the  date 
of  publication  in  the  Federal  Register  at 
http://access.gpo.su_docs/aces/ 
acesl40.html.  It  is  also  available  on  the 
Internet  site  for  SSA  (i.e..  Social 
Security  Online)  at  http:/www.ssa.gov/ 
regulations. 

SUPPI^MENTARY  INFORMATION:  There  are 
listings  for  adults  (part  A)  and  for 
children  (part  B).  We  apply  the  medical 
criteria  in  Part  A  when  we  assess  your 
claim  if  you  are  an  adult,  i.e.,  a  person 
age  18  or  over.  If  you  are  a  child,  we 
first  use  the  criteria  in  Part  B.  If  the  B 
criteria  do  not  apply,  and  the  specific 
disease  process(es)  has  a  similar  effect 
on  adults  and  children,  we  then  use  the 
criteria  in  Part  A.  (See  Sees.  404.1525. 
404.1526,  416.925  and  416.926.)  We  use 
the  criteria  in  the  listings  only  to  make 
favorable  findings  of  disability.  We 
never  deny  a  claim  or  find  that 
disability  has  ceased  because  your 
impairment(s)  does  not  meet  or 
medically  equal  a  listing. 

In  this  final  rule,  we  are  extending 
imtil  July  2,  2003,  the  date  on  which  the 
respiratory  system  listings  (3.00  and 
103.00)  will  no  longer  be  effective  to 
allow  sufficient  time  for  us  to  revise 
them. 

As  a  result  of  medical  advances  in 
disability  evaluation  and  treatment,  and 
program  experience,  we  should 
periodically  review  and  update  the 
Listings.  We  are  extending  the  date  for 
the  respiratory  system  listings  because 
we  will  not  complete  revised  listings 
criteria  by  the  current  expiration  date. 
We  are  currently  in  the  process  of 
revising  the  respiratory  system  listings 
(3.00  and  103.00)  and  intend  to  publish 
proposed  and  final  rules  for  them  in  a 
timely  manner,  with  all  revisions 
complete  prior  to  the  new  extension 
date. 

We  last  published  final  riiles  revising 
the  respiratory  system  listings  in  the 
Federal  Register  on  October  7, 1993  (58 
FR  52346).  at  which  time  we  indicated 
that  due  to  medical  advances  in 
disability  evaluation  and  treatment  and 
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program  experience  we  would 
periodically  review  and  update  the 
listings.  The  current  Ustings  for  the 
evaluation  of  respiratory  system 
impairments  wll  no  longer  be  effective 
on  July  2.  2002.  Until  we  publish 
revised  language  for  the  respiratory 
system  listings,  the  current  listings 
language  remains  valid  for  our  program 
purposes. 

Regulatory  Procedures 

Justification  for  Final  Rule 

Piirsuant  to  section  702(a)(5)  of  the 
Social  Security  Act.  42  U.S.C.  902(a)(5). 
we  follow  the  Administrative  Procedure 
Act  (APA)  rulemaking  procedures 
specified  m  5  U.S.C.  553  in  the 
development  of  our  regulations.  The 
APA  provides  exceptions  to  its  notice 
and  public  comment  procedures  when 
an  agency  finds  there  is  good  cause  for 
dispensing  with  such  procedures  on  the 
basis  that  they  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  We  have  determined  that, 
under  5  U.S.C.  553(b)(BJ,  good  cause 
exists  for  dispensing  with  the  notice  and 
public  comment  procedures  for  this 
rule.  Good  cause  exists  because  this 
final  rule  only  extends  the  date  on 
which  the  respiratory  system  listings 
will  no  longer  be  effective.  It  makes  no 
substantive  changes  to  those  listings. 
The  current  regulations  expressly 
provide  that  listings  may  be  extended, 
as  well  as  revised  and  promulgated 
again.  Therefore,  we  have  determined 
that  opportunity  for  prior  comment  is 
unnecessary,  and  we  are  issuing  this 
regidation  as  a  final  rule. 

In  addition,  we  find  good  cause  for 
dispensing  with  the  soi-day  delay  in  the 
effective  date  of  a  substantive  rule 
provided  by  5  U.S.C.  553(d).  As 
explained  above,  we  are  not  making  any 
substantive  changes  in  the  respiratory 
system  listings.  However,  without  an 
extension  of  the  expiration  dates  for 
these  listings,  we  will  lack  regulatory 
criteria  for  assessing  respiratory 
impairments  at  the  third  step  of  the 
sequential  evaluation  process  after  the 
current  expiration  date  of  these  Ustings. 
In  order  to  ensure  that  we  continue  to 
have  regulatory  criteria  for  assessing 
respiratory  impairments  under  these 
listings,  we  find  that  it  is  in  the  public 
interest  to  make  this  rule  effective  on 
publication. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  reviewed  diis  final  rule  in 
accordance  with  Executive  Order  (E.O.) 
12866,  as  amended  by  E.0. 13258.  We 
have  also  determined  that  this  final  rule 


meets  the  plain  language  requirement  of 
E.0. 12866  as  amended  by  E.0. 13258. 

Regulatory  Flexibility  Act 

We  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  individuals. 
Thus,  a  regulatory  flexibility  analysis  as 
provided  in  the  Regulatory  Flexibility 
Act,  as  amended,  is  not  required. 

Papenvork  Reduction  Act 

This  final  rule  imposes  no  reporting/ 
recordkeeping  requirements 
necessitating  clearance  by  OMB. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No8.  96.001,  Social  Security- 
Disability  Insurance;  96.002,  Social  Security- 
Retirement  Insurance:  96.004,  Social 
Security-Survivors  Insurance;  96.006, 
Supplemental  Security  Income) 

List  of  Subfects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind.  Disability  benefits, 
Old-Age,  Survivors  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

Dated:  May  30. 2002. 
loAiuM  B.  Bamhait. 
Commissioner  of  Social  Security.    -^ 

For  the  reasons  set  forth  in  the 
preamble,  pari  404,  subpart  P,  chapter 
in  of  title  20  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  404-FEDERAL  OLO-AQE, 
SURVIVOfIS  AND  DISABILITY 
INSURANCE  (196»-    ) 

SubpwtP^AiMndad] 

1.  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202.  205(a).  (b),  and  (d)- 
(h).  216(i).  221(a)  and  (i).  222(c),  223.  225. 
and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.C.  402. 405(a).  (b).  and  (d)-(h).  416(i). 
421(a)  and  (i).  422(c).  423.  425.  and 
902(a)(5));  sec.  211(b).  Pub.  L.  104-193, 110 
Stat.  2105.  2189. 

2.  Appendix  1  to  subpart  P  of  part  404 
is  amended  by  revising  item  4  of  the 
introductory  text  before  Part  A  to  read 
as  follows: 

Appendix  1  to  Subpart  P  of  Part  404— 
Usdng  of  Impaiiments 


4^  Respiratory  System  (3.00  and  103.00): 
July  2.  2003. 

•         *         «         •         • 

IFR  Doc.  02-16336  Filed  6-27-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Intarruil  R«v«niM  Sarvie* 

26  CFR  Parts  1  and  602 

[TD90021 

RIN1S45-AX56 

Agant  for  ConaoUdatad  Group 

AOCNCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action;  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  regarding  the  agent  for 
subsidiaries  of  an  affiliated  group  that 
files  a  consolidated  return  (agent  for  the 
group).  Tlie  regulations  address  certain 
issues  concerning  the  scope  of  the 
common  parent's  authority,  as  well  as 
questions  concerning  the  agent  for  the 
group  when  the  common  parent's 
existence  terminates.  These  regulations 
affect  all  consolidated  groups. 
DATES:  Effective  Date:  These  regulations 
are  effective  June  28,  2002. 

Applicability  Date:  For  dates  of 
applicability,  see  $§  1.1502-77(h)  and 
1.1502-78(0. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  B.  Fleming,  (202)  622-7770,  or 
George  R.  Johnson,  (202)  622-7930  (not 
toll-free  numbers). 

SUFPtEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  under  control  number  1545- 
1699:  Responses  to  these  collections  of 
information  are  required  to  obtain  a 
benefit  (the  approval  by  the  IRS  of  the 
common  parent's  designation  of  a 
substitute  agent  for  the  consolidated 
group  or  recognition  by  the  IRS  of  the 
common  parent's  successor  as  a  default 
substitute  agent). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

The  estimated  annual  burden  per 
respondent  is  2  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
WKIAR:MP:FP:S.  Washington.  DC 
20224,  and  to  the  Office  of  Management 
and  Budget.  Attn:  Desk  Officer  for  the 
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Departmmit  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Badcground 

On  September  26,  2000,  a  notice  of 
proposed  rulemaking  (REO103805-99) 
relating  to  the  agent  for  the  group  was 
published  in  the  Federal  Roister  (65 
FR  57755).  No  public  hearing  was 
requested  or  held.  Written  comments 
responding  to  the  notice  of  proposed 
rulemaking  were  received.  After 
consideration  of  all  the  comments,  the 
proposed  regulations  are  adopted  as 
amended  by  this  Treasury  decision. 

Explanation  and  Summary  of 
Comments 

These  final  regulations  are 
substantially  the  same  as  the  proposed 
regulations  but  reflect  certain  revisions 
based  on  various  formal  and  informal 
comments  that  were  received  from  the 
public  and  from  IRS  personnel.  Many  of 
the  revisions  are  minor  changes  made  to 
clarify  certain  aspects  of  the  proposed 
regulations.  Certain  of  the  more 
significant  revisions  are  discussed 
below. 

The  final  regulations  reflect  changes 
that  clarify  the  examples  of  matters  for 
which  the  common  parent  is  the  agent. 
Specifically,  the  example  on  elections  is 
expanded  to  include  other  similar 
options  that  are  available  to  a  member 
in  determining  its  separate  taxable 
income  and  any  changes  in  such 
options.  The  common  parent  should 
make  any  necessary  requests  related  to 
those  options  or  changes  in  such 
options  (for  example,  to  request  a 
change  in  a  subsidiary's  method  or 
period  of  accounting).  In  addition,  an 
example  is  added  to  clarify  that  the 
common  parent  takes  any  action  on 
behalf  of  a  member  of  the  group  with 
respect  to  a  foreign  corporation.  Finally, 
an  example  is  added  to  clarify  that  a 
final  partnership  administrative 
adjustment  (FPAA)  under  section  6223 
may  be  sent  to  the  common  parent  and 
that  the  mailing  to  the  common  parent 
will  be  considered  a  mailing  to  each 
group  member  that  is  a  partner  entitled 
to  receive  the  FPAA. 

In  light  of  statutory  changes  not 
reflected  in  the  proposed  regulations, 
the  final  regulations  modify  the 
identification  of  matters  reserved  to 
subsidiaries  in  paragraph  (a)(3)  of  the 


proposed  regulations.  In  particiUar,  the 
reference  to  a  DISC'S  change  in  annual 
accounting  period  pursuant  to  §  1.991- 
l(b)(3)(ii)  has  been  removed  because 
such  a  change  in  accounting  period  is 
generally  automatic  and,  in  any  event,  is 
made  by  a  DISC,  which  is  not  an 
includible  corporation  pursuant  to 
section  1504(b)(7).  In  addition,  the  final 
regulations  add  as  a  specific  matter 
reserved  to  subsidiaries  any  action  by  a 
subsidiary  acting  as  the  tax  matters 
psutner  imder  the  TEFRA  partnership 
provisions  of  sections  6221  through 
6234  and  the  accompanying  regulations.. 

The  provisions  requiring  that  a  notice 
of  deficiency  or  notice  and  demand  for 
payment  name  each  corporation  that 
was  a  member  of  the  group  for  the 
consolidated  return  year  have  been 
eliminated.  The  IRS  and  Treasury  have 
determined  that  these  provisions  are 
inconsistent  with  the  general  rule  that 
the  common  parent  is  agent  for  the 
group  with  respect  to  the  group's 
consolidated  tax  liability. 

The  final  regulations  nave  added  a 
provision  for  a  default  substitute  agent 
for  the  group  imder  certain 
circumstances.  If  the  common  parent 
fails  to  designate  a  substitute  agent 
before  its  existence  terminates  and  it  has 
a  single  successor  that  is  a  domestic 
corporation,  that  successor  becomes  the 
default  substitute  agent.  Although  the 
Commissioner's  approval  is  not 
required,  any  such  default  substitute 
agent  is  advised  to  provide  written 
notification  to  the  IRS  in  accordance 
with  procedures  established  by  the 
Commissioner.  Until  notification  is 
received,  the  Commissioner  is  not 
required  to  recognize  the  successor's 
status  as  default  substitute  agent  and 
may  continue  to  send  communications 
to  the  old  common  parent  and  the 
Conmiissioner  is  not  required  to 
respond  to  communications  (including, 
for  example,  a  claim  for  refund) 
submitted  by  the  successor  on  behalf  of 
the  consolidated  group. 

Where  the  Commissioner  designates  a 
substitute  agent  for  the  group,  the 
proposed  regulations  provide  for  the 
Commissioner  and  the  designated  agent 
to  give  notice  of  the  designation  to  all 
members  of  the  group.  The  final 
regulations  provide  for  the 
Commissioner  to  give  notice  to  the 
designated  agent,  wluch  is  responsible 
for  giving  notice  to  the  remaining 
members  of  the  group. 

One  comment  suggested  that  there 
should  be  a  mechanism  for  taxpayers  to 
request  that  the  final  regulations  apply 
to  taxable  years  beginning  before  the 
date  of  issuance  of  the  final  regulations. 
Treasury  and  the  IRS  recognize  that 
some  taxpayers  may  wish  to  have  the 


additional  flexibility  afforded  by 
paragraph  (d)(1)  of  the  final  regulations 
allowing  the  designation  of  a  successor 
of  a  member  (including  a  successor  of 
the  common  parent)  as  the  substitute 
agent  for  the  group.  Accordingly,  the 
final  regulations  permit  a  common 
parent  to  elect  to  apply  paragraph  (d)(1) 
of  the  final  regulations  with  respect  to 
designations  for  taxable  years  beginning 
before  the  date  of  adoption.  Once  such 
an  election  is  made,  the  provisions  of 
paragraph  (d)(1)  of  the  final  regulations 
apply  to  any  subsequent  designation  of 
a  substitute  agent  for  the  consolidated 
return  years  subject  to  the  election. 

Efiiective  Date 

The  final  regulations  under  §  1.1 502- 

77  apply  to  taxable  years  beginning  on 
or  after  June  28.  2002.  The  current  rules 
of  §§  1.1502-77  and  1.1502-77T.  which 
are  collectively  retained  in  §  1.1502- 
77A.  continue  to  apply  with  respect  to 
taxable  years  beginning  before  June  28, 
2002. 

The  final  regulations  under  §  1.1 502- 

78  apply  to  taxable  years  to  which  a  loss 
or  credit  may  be  carried  back  and  for 
which  the  due  date  (without  extensions) 
of  the  original  return  is  after  June  28. 
2002. 

Special  Analyses 

It  has  been  determined  that  these  final 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  on 
the  fact  that  these  regulations  will 
primarily  affect  affiliated  groups  of 
corporations  that  have  elected  to  file 
consolidated  returns,  which  tend  to  be 
larger  businesses,  and.  moreover,  that 
any  burden  on  taxpayers  is  minimal. 
Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required. 

Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  Gerald  B. 
Fleming  and  George  R.  Johnson,  Office 
of  the  Associate  Chief  Counsel 
(Corporate).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 
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26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendmeots  to  the 
Regulations 

Accordingly.  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1-4NC0ME  TAXES 

1.  The  authority  citation  for  part  1  is 
amended  by  removing  entries  for 
•'1.1502-77(e)"  and  "1.1502-78{b)"  and 
adding  entries  in  numerical  order  to 
read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.1 502-7  l«ko  issued  under  26 
U.S.C.  1502  and  6402(j). 

Section  1.1502-78  also  issued  under  26 
U.S.C.  1502.  6402(i).  and  6411(c).  *   *   ' 


Section  1.1 502-77 A  also  issued  under  26 
U.S.C.  1502  and  6402(j).  *  *  * 

2.  Section  1.338-1  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (b)(2)(vii)  to  read  as  follows: 


1 1 .338-1    Qanoral  prindptoe; 
target  and  new  target 


atatuaofoM 


Paragraph 


(a),  last  senterwe 
(b).  first  sentence 


(b).  first  sentence 

(b).  secoTKl  sentence 

(c) 

(d),  first  sentence 


(d),  first  sentence 

(d).  second  senterice  

(d),  second  sentence  (each  ptace  it  appears) 
(d).  third  sentence  (each  place  it  appears)  .... 


(b)*  '  • 

(2)*  •  * 

(vii)  *  *  *  See  also,  for  example. 
§  1.1502-77(e)(4).  providing  that  an 
election  under  section  338  does  not 
result  in  a  deemed  termination  of 
target's  existence  for  piirposes  of  the 
rules  applicable  to  the  agent  for  a 
consolidated  group. 
•        •        »        *        * 

3.  In  §  1.1502-6.  paragraph  (b)  is 
amended  by  removing  the  language 


"district  director"  and  adding 
"Commissioner"  in  each  place  it 
appears. 

4.  Immediately  following.  §  1.1 502- 
41A,  an  undesignated  center  heading  is 
added  to  read  as  follows: 

RegiUations  Applicable  to  Taxable 
Years  Beginning  Before  June  28,  2002 

5.  Section  1.1502-77  is  redesignated 
as  §  1.1502-77A,  transferred 
immediately  after  the  imdesignated 
center  heading  "Regulations  Applicable 
to  Taxable  Years  Beginning  Before  June 
28,  2002"  and  amended  as  follows: 

1.  The  section  heading  is  revised. 

2.  In  the  Hst  below,  for  each  paragraph 
indicated  in  the  left  column,  remove  the 
language  in  the  middle  column  and  add 
the  language  in  the  right  column: 


Remove 


district  director 

district  director  with  whom  the  consolidated  relum  is 

filed. 

such  district  director 

such  district  director ., 

dtotrict  director 

district  director  with  whom  the  consolidated  return  is 

filed. 

such  district  director 

dtetrict  director 

such  district  director 

such  district  director 


Add 


Commissioner 
Commissioner 

Itie  Commissioner 
the  Commissioner 
Commissioner 
Commissioner 

the  Commissioner 
Commissioner 
the  Commissioner 
ttie  Commissioner 


3.  Paragraph  (e)  is  removed  and 
reserved. 

4.  Paragraphs  (f)  and  (g)  are  added. 
The  revision  and  additions  read  as 

follows: 

I1.1S02-77A    Common  perantegent  for 
subeidiariee  appllcaMe  for  coneolkMed 
return  yeera  beginning  before  June  28, 
2002. 

(f)  Cross-reference.  For  further  rules 
applicable  to  groups  that  include 
insolvent  financial  institutions,  see 

§  301.6402-7  of  this  chapter. 

(g)  Effective  date.  This  section  applies 
to  taxable  years  beginning  before  June 
28,  2002.  except  paragraph  (e)  of  this 
section  applies  to  statutory  notices  and 
waivers  of  the  statute  of  limitations  for 
taxable  years  for  which  the  due  date 
(without  extensions)  of  the  consolidated 
return  is  after  September  7, 1988,  and 
which  begin  before  ]une  28.  2002. 

6.  New  §  1.1502-77  is  added  to  read 
as  follows: 

11.1502-77    Agent  tor  the  group. 

(a)  Scope  of  agency— il)  In  general— 
(i)  Common  parent.  Except  as  provided 
in  paragraphs  (a)(3)  and  (6)  of  this 
section,  the  common  parent  (or  a 
substitute  agent  described  in  paragraph 


(a)(l)(ii)  of  this  section)  for  a 
consolidated  return  year  is  the  sole 
agent  (agent  for  the  group)  that  is 
authori^  to  act  in  its  own  name  with 
respect  to  all  matters  relating  to  the  tax 
liability  for  that  consolidated  return 
year,  for — 

(A)  Each  member  in  the  group;  and 

(B)  Any  successor  (see  paragraph 
(a)(l)(iii)  of  this  section)  of  a  member. 

(ii)  Substitute  agents.  For  purposes  of 
this  section,  any  corporation  designated 
as  a  substitute  agent  pursuant  to 
paragraph  (d)  of  this  section  to  replace 
the  common  parent  or  a  previously 
designated  substitute  agent  acts  as  agent 
for  the  group  to  the  same  extent  and 
subject  to  the  same  limitations  as  are 
applicable  to  the  common  parent,  and 
any  reference  in  this  section  to  the 
common  parent  includes  any  such 
substitute  agent. 

(iii)  Successor.  For  purposes  of  this 
section  only,  the  term  successor  means 
an  individual  or  entity  (including  a 
disregarded  entity)  that  is  primarily 
liable,  pursuant  to  applicable  law 
(including,  for  example,  by  operation  of 
a  state  or  Federal  merger  statute),  for  the 
tax  liability  of  a  member  of  the  group. 
Such  determination  is  made  without 
regard  to  §  1.1502-1(0(4)  or  1.1502-«(a). 


(For  inclusion  of  a  successor  in 
references  to  a  subsidiary  or  member, 
see  paragraph  (c)(2)  of  this  section.) 

(iv)  Disregarded  entity.  If  a  subsidiary 
of  a  group  Incomes,  or  its  successor  is 
or  brcomes,  a  disregarded  entity  for 
Federal  tax  purposes,  the  common 
parent  continues  to  serve  as  the  agent 
with  respect  to  that  subsidiary's  tax 
liability  under  §  1 . 1 502-6  for 
consolidated  return  years  during  which 
it  was  included  in  the  group,  even 
though  the  entity  generally  is  not  treated 
as  a  person  separate  from  its  owner  for 
Federal  tax  purposes. 

(v)  Transferee  liability.  For  purposes 
of  assessing,  paying  and  collecting 
transferee  liability,  any  exercise  of  or 
reliance  on  the  common  parent's  agency 
authority  pursuant  to  this  section  is 
binding  on  a  transferee  (or  subsequent 
transferees)  of  a  member,  regardless  of 
whether  the  member's  existence 
terminates  prior  to  such  exercise  or 
reliance. 

(vi)  Purported  common  parent.  If  any 
corporation  files  a  consolidated  return 
purporting  to  be  the  common  parent  of 
a  consolidated  group  but  is 
subsequently  determined  not  to  have 
been  the  common  parent  of  the  claimed 
group,  that  corporation  is  treated,  to  the 
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extent  necessary  to  avoid  prejudice  to 
the  Commissioner,  as  if  it  were  the 
common  parent. 

(2)  Examples  of  matters  subject  to 
agency.  With  respect  to  any 
consolidated  return  year  for  which  it  is 
the  common  parent — 

(i)  The  conunon  parent  makes  any 
election  (or  similar  choice  of  a 
permissible  option)  that  is  available  to 
a  subsidiary  in  the  computation  of  its 
separate  taxable  income,  and  any 
change  in  an  election  (or  similar  choice 
of  a  permissible  option]  previously 
made  by  or  for  a  subsidiary,  including, 
for  example,  a  request  to  change  a 
subsidiary's  method  or  period  of 
accounting; 

(ii)  All  correspondence  concerning 
the  income  tax  liability  for  the 
consolidated  return  year  is  carried  on 
directly  with  the  common  parent; 

(iii)  The  common  parent  files  for  all 
extensions  of  time,  including  extensions 
of  time  for  payment  of  tax  under  section 
6164,  and  any  extension  so  filed  is 
considered  as  having  been  filed  by  each 
member; 

(iv)  The  common  parent  gives 
waivers,  gives  bonds,  and  executes 
closing  agreements,  offers  in 
compromise,  and  all  other  documents, 
and  any  waiver  or  bond  so  given,  or 
agreement,  offer  in  compromise,  or  any 
other  document  so  executed,  is 
considered  as  having  also  been  given  or 
executed  by  each  member; 

(v)  The  common  parent  files  claims 
for  refund,  and  any  refund  is  made 
directly  to  and  in  the  name  of  the 
common  parent  and  discharges  any 
liability  of  the  Government  to  any 
member  with  respect  to  such  refund; 

(vi)  The  common  parent  takes  any 
action  on  behalf  of  a  member  of  the  • 
group  with  respect  to  a  foreign 
corporation,  for  example,  elections  by, 
and  changes  to  the  method  of 
accounting  of,  a  controlled  foreign 
corporation  in  accordance  with  §  1.964- 
1(c)(3); 

(vii)  Notices  of  claim  disallowance  are 
mailed  only  to  the  common  parent,  and 
the  mailing  to  the  common  parent  is 
considered  as  a  mailing  to  each  member; 

(viii)  Notices  of  deficiencies  are 
mailed  only  to  the  common  parent 
(except  as  provided  in  paragraph  (b)  of 
this  section),  and  the  mailing  to  the 
common  parent  is  considered  as  a 
mailing  to  each  member; 

(ix)  Notices  of  final  partnership 
administrative  adjustment  under  section 
6223  with  respect  to  any  partnership  in 
which  a  member  of  the  group  is  a 
partner  may  be  mailed  to  the  common 
parent,  and,  if  so,  the  mailing  to  the 
common  parent  is  considered  as  a 
mailing  to  each  member  that  is  a  partner 


entitled  to  receive  such  notice  (for  other 
rules  regarding  partnership  proceedings, 
see  paragraphs.(a)(3)(v)  and  (a)(6)(iii)  of 
this  section); 

(x)  The  common  parent  files  petitions 
and  conducts  proceedings  before  the 
United  States  Tax  Court,  and  any  such 
petition  is  considered  as  also  having 
been  filed  by  each  member; 

(xi)  Any  assessment  of  tax  may  be 
made  in  the  name  of  the  common 
parent,  and  an  assessment  naming  the 
common  parent  is  considered  as  an 
assessment  with  respect  to  each 
member;  and 

(xii)  Notice  and  demand  for  payment 
of  taxes  is  given  only  to  the  common 
parent,  and  such  notice  and  demand  is 
considered  as  a  notice  and  demand  to 
each  member. 

(3)  Matters  reserved  to  subsidiaries. 
Except  as  provided  in  this  paragraph 
(a)(3)  and  paragraph  (a)(6)  of  this 
section,  no  subsidiary  has  authority  to 
act  for  or  to  represent  itself  in  any 
matter  related  to  the  tax  liability  for  the 
consolidated  return  year.  The  following 
matters,  however,  are  reserved 
exclusively  to  each  subsidiary — 

(i)  The  making  of  the  consent  required 
by§1.1502-75{a)(l); 

(ii)  Any  action  with  respect  to  the 
subsidiary's  liability  for  a  federal  tax 
other  than  the  income  tax  imposed  by 
chapter  1  of  the  Internal  Revenue  Code 
(including,  for  example,  employment 
taxes  under  chapters  21  through  25  of 
the  Internal  Revenue  Code,  and 
miscellaneous  excise  taxes  under 
chapters  31  through  47  of  the  Internal 
Revenue  Code); 

(iii)  The  making  of  an  election  under 
section  936(e}; 

(iv)  The  making  of  an  election  to  be 
treated  as  a  DISC  under  §  1.992-2;  and 

(v)  Any  actions  by  a  subsidiary  acting 
as  tax  matters  partner  under  sections 
6221  through  6234  and  the 
accompanying  regulations  (but  see 
paragraph  (a)(2)(ix)  of  this  section 
regarding  the  mailing  of  a  final 
partnership  administrative  adjustment 
to  the  common  parent). 

(4)  Term  of  agency — (i)  In  general. 
Except  as  provided  in  paragraph 
(a)(4)(iii)  of  this  section,  the  common 
parent  for  the  consolidated  return  year 
remains  the  agent  for  the  group  with 
respect  to  that  year  until  the  common 
parent's  existence  terminates,  regardless 
of  whether  one  or  more  subsidiaries  in 
that  year  cease  to  be  members  of  the 
group,  whether  the  group  files  a 
consolidated  return  for  any  subsequent 
year,  whether  the  common  parent  ceases 
to  be  the  common  parent  or  a  member 
of  the  group  in  any  subsequent  year,  or 
whether  the  group  continues  pursuant 


to  §  1.1502-75(d)  with  a  new  common 
parent  in  any  subsequent  year. 

(ii)  Replacement  of  substitute  agent 
designated  by  Commissioner.  If  the 
Commissioner  replaces  a  previously 
designated  substitute  agent  pursuant  to 
paragraph  (d)(3)(ii]  of  this  section,  the 
replaced  substitute  agent  ceases  to  be 
the  agent  after  the  Commissioner 
desi^ates  another  substitute  agent. 

(iii)  New  common  parent  after  a 
group  structure  change.  If  the  group 
continues  in  existence  with  a  new 
common  parent  pursuant  to  §  I'.l  502- 
75(d)  during  a  consolidated  return  year, 
the  common  parent  at  the  beginning  of 
the  year  is  the  agent  for  the  group 
through  the  date  of  the  §  1 . 1 502-75(d) 
transaction,  and  the  new  common 
parent  becomes  the  agent  for  the  group 
beginning  the  day  after  the  transaction, 
at  which  time  it  becomes  the  agent  for 
the  group  with  respect  to  the  entire 
consolidated  return  year  (including  the 
period  through  the  date  of  the 
transaction)  and  the  former  common 
parent  is  no  longer  the  agent  for  that 
year. 

(5)  Identifying  members  in  notice  of  a 
lien.  Notwithstanding  any  other 
provisions  of  this  paragraph  (a),  any 
notice  of  a  lien,  any  levy  or  any  other 
proceeding  to  collect  the  amount  of  any 
assessment,  after  the  assessment  has 
been  made,  must  name  the  entity  ft'om 
which  such  collection  is  to  be  made. 

(6)  Direct  dealing  with  a  member — (i) 
Several  liability.  The  Commissioner 
may,  upon  issuing  to  the  common 
parent  written  notice  that  expressly 
invokes  the  authority  of  this  provision, 
deal  directly  with  any  member  of  the 
group  with  respect  to  its  liability  under 
§  1.1502-6  for  the  consolidated  tax  of 
the  group,  in  which  event  such  member 
has  sole  authority  to  act  for  itself  with 
respect  to  that  liability.  However,  if  the 
Commissioner  believes  or  has  reason  to 
believe  that  the  existence  of  the 
common  parent  has  terminated,  he  may, 
if  he  deems  it  advisable,  deal  directly 
with  any  member  with  respect  to  that 
member's  liability  under  §  1.1502-6 
without  giving  the  notice  required  by 
this  provision. 

(ii)  Information  requests.  The 
Commissioner  may,  upon  informing  the 
common  parent,  request  information 
relevant  to  the  consolidated  tax  liability 
from  any  member  of  the  group. 
However,  if  the  Commissioner  believes 
or  has  reason  to  believe  that  the 
existence  of  the  common  parent  has 
terminated,  he  may  request  such 
information  from  any  member  of  the 
group  without  informing  the  common 
parent. 

(iii)  Members  as  partners  in 
partnerships.  The  Commissioner 
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generally  will  deal  directly  with  any 
member  in  its  capacity  as  a  partner  of 
a  partnership  that  is  subject  to  the 
provisions  of  sections  0221  through 
6234  and  the  accompanying  regulations 
(but  see  paragraph  (a)(2)(ix)  of  this 
section  regarding  the  mailing  of  a  final 
partnership  administrative  adjustment 
to  the  common  parent).  However,  if 
requested  to  do  so  in  accordance  with 
the  provisions  of  §  301.6223(c)-l(b)  of 
this  chapter,  the  Commissioner  may 
deal  witn  the  common  parent  as  agent 
for  such  member  on  any  matter  related 
to  the  partnership,  except  in  regards  to 
a  settlement  under  section  6224(c)  and 
except  to  the  extent  the  member  acts  as 
tax  matters  partner  of  the  partnership. 

(b)  Copy  of  notice  of  deficiency  to 
entity  that  has  ceased  to  be  a  member 
of  the  ffvup.  An  entity  that  ceases  to  be 
a  member  of  the  group  during  or  after 

a  consolidated  return  year  may  file  a 
written  notice  of  that  fact  with  the 
Commissioner  and  request  a  copy  of  any 
notice  of  deficiency  with  respect  to  the 
tax  for  a  consolidated  return  year  during 
which  the  entity  was' a  member,  or  a 
copy  of  any  notice  and  demand  for 
payment  of  such  deficiency,  or  both. 
Such  filing  does  not  limit  the  scope  of 
the  agency  of  the  common  parent 
provided  for  in  paragraph  (a)  of  this 
section.  Any  failure  by  the 
Commissioner  to  comply  with  such 
request  does  not  limit  an  entity's  tax 
liability  under  §  1.1502-6.  For  purposes 
of  this  paragraph  (b),  references  to  an 
entity  include  a  successor  of  such 
entity. 

(c)  References  to  member  or 
subsidiary.  For  purposes  of  this  section, 
all  references  to  a  member  or  subsidiary 
for  a  consolidated  return  year  include^ 

(1)  Each  corporation  that  was  a 
member  of  the  group  during  any  part  of 
such  year  (except  that  any  reference  to 
a  subsidiary  does  not  include  the 
common  parent): 

(2)  Except  as  indicated  otherwise,  a 
successor  (as  defined  in  paragraph 
(a)(l)(iii)  of  this  section)  of  any 
corporation  described  in  paragraph 
(c)(1)  of  this  section;  and 

(3)  Each  corporation  whose  income 
was  included  in  the  consolidated  retiun 
for  such  year,  notwithstanding  that  the 
tax  liability  of  such  corporation  should 
have  been  computed  on  the  basis  of  a 
separate  return,  or  as  a  member  of 
another  consolidated  group,  under  the 
provisions  of  §  1.1502-75. 

(d)  Termination  of  common  parent— 
(1)  Designation  of  substitute  agent  by 
common  parent,  (i)  If  the  common 
parent's  existence  terminates,  it  may 
designate  a  substitute  agent  for  the 
group  and  notify  the  Commissioner,  as 
provided  in  this  paragraph  (d)(1). 


(A)  Subject  to  the  Commissioner's 
approval  under  paragraph  (d)(l)(ii)  of 
this  section,  before  the  common  parent's 
existence  terminates,  the  common 
parent  may  designate,  for  each 
consolidated  return  year  for  which  it  is 
the  common  parent  and  for  which  the 
period  of  limitations  either  for 
assessment,  for  collection  after 
assessment,  or  for  claiming  a  credit  or 
refund  has  not  expired,  one  of  the 
following  to  act  as  substitute  agent  in  its 
place — 

(1)  Any  corporation  that  was  a 
member  of  the  group  during  any  part  of 
the  consolidated  return  year  and,  except 
as  provided  in  paragraph  (e)(3)(ii)  of  this 
section,  has  not  subsequently  been 
disregarded  as  an  entity  separate  from 
its  owner  or  reclassified  as  a  partnership 
for  Federal  tax  purposes;  or 

(2)  Any  successor  (as  defined  in 
paragraph  (a)(l)(iii)  of  this  section)  of 
such  a  corporation  or  of  the  common 
parent  that  is  a  domestic  corporation 
(and,  except  as  provided  in  paragraph 
(e)(3)(ii]  of  this  section,  is  not 
disregarded  as  an  entity  separate  bom 
its  owner  or  classified  as  a  partnership 
for  Federal  tax  purposes),  including  a 
corporation  that  will  become  a 
successor  at  the  time  that  the  common 
parent's  existence  terminates. 

(B)  The  common  parent  must  notify 
the  Commissioner  in  writing  (under 
procedures  prescribed  by  the 
Commissioner)  of  the  designation  and 
provide  the  following — 

(1)  An  agreement  executed  by  the 
designated  corporation  agreeing  to  serve 
as  the  group's  substitute  agent;  and 

(2)  Ifthe  designated  corporation  was 
not  itself  a  member  of  the  group  during 
the  consolidated  return  year  (because 
the  designated  corporation  is  a 
successor  of  a  member  of  the  group  for 
the  consolidated  return  year),  a 
statement  by  the  designated  corporation 
acknowledging  that  it  is  or  will  be 
primarily  liable  for  the  consolidated  tax 
as  a  successor  of  a  member. 

(ii)  A  designation  imder  paragraph 
(d)(lMi)(A)  of  this  section  does  not 
apply  unless  and  until  it  is  approved  by 
the  Commissioner.  The  Commissioner's 
approval  of  such  a  designation  is  not 
effective  before  the  existence  of  the 
common  parent  terminates. 

(2)  Default  substitute  agent.  Ifthe 
common  parent  fails  to  designate  a 
substitute  agent  for  the  group  before  its 
existence  terminates  and  if  the  common 
parent  has  a  single  successor  that  is  a 
domestic  corporation,  such  successor 
becomes  the  substitute  agent  for  the 
group  upon  termination  of  the  common 
parent's  existence.  However,  see 
paragraph  (d)(4)  of  this  section 
regarding  the  consequences  of  the 


successor's  failure  to  notify  the 
Commissioner  of  its  status  as  default 
substitute  agent  in  accordance  with 
procedures  established  by  the 
Commissioner. 

(3)  Designation  by  the  Commissioner. 
(i)  In  the  event  the  common  parent's 
existence  terminates  and  no  designation 
is  made  and  approved  under  paragraph 
(d)(1)  of  this  section  and  the 
Commissioner  believes  or  has  reason  to 
believe  that  there  is  no  successor  of  the 
common  parent  that  satisfies  the 
requirements  of  paragraph  (d)(2)  of  this 
section  (or  the  Commissioner  believes  or 
has  reason  to  believe  there  is  such  a 
successor  but  has  no  last  known  address 
on  file  for  such  successor),  the 
Commissioner  may,  at  any  time,  with  or 
without  a  request  from  any  member  of 
the  group,  designate  a  corporation 
described  in  paragraph  (d)(l)(i)(A)  of 
this  section  to  act  as  the  substitute 
agent.  The  Commissioner  will  notify  the 
designated  substitute  agent  in  writing  of 
its  designation,  and  the  designation  is 
effective  upon  receipt  by  the  designated 
substitute  agent  of  such  notice.  The 
designated  substitute  agent  must  give 
notice  of  the  designation  to  each 
corporation  that  was  a  member  of  the   - 
group  during  any  part  of  the 
consolidated  retiun  year,  but  a  failiue 
by  the  designated  substitute  agent  to 
notify  any  such  member  of  the  group 
does  not  invalidate  the  designation. 

(ii)  At  the  request  of  any  member,  the 
Commissioner  may.  but  is  not  required 
to,  replace  a  substitute  agent  previously 
designated  under  paragraph  (d)(3)(i)  of 
this  section  with  another  corporation 
described  in  paragraph  (d)(l)(i)(A)  of 

this  section. 

[4)  Absence  of  designation  or 
notification  of  default  substitute  agent. 
Until  a  designation  of  a  substitute  agent 
for  the  group  under  paragraph  (d)(1)  of  ^ 
this  section  has  become  effective,  the 
Commissioner  has  received  notification 
in  accordance  with  procediues 
established  by  the  Commissioner  that  a 
successor  qualifying  under  paragraph 
(d)(2)  of  this  section  has  become  the 
substitute  agent  by  de&ult,  or  the 
Commissioner  has  designated  a 
substitute  agent  under  paragraph  (d)(3) 
of  this  section — 

(i)  Any  notice  of  deficiency  or  other 
communication  mailed  to  the  common 
parent,  even  if  no  longer  in  existence,  is 
considered  as  having  been  properly 
mailed  to  the  agent  for  the  group;  and 

(ii)  The  Commissioner  is  not  required 
to  act  on  any  communication 
(including,  for  example,  a  claim  for 
refund)  submitted  on  behalf  of  the  group 
by  any  person  other  than  the  common 
parent  (including  a  successor  of  the 
common  parent  qualifying  as  a  default 
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substitute  agent  under  paragraph  (d)(2) 
of  this  section). 

(e)  Termination  of  a  corporation's 
existence — (1)  In  general.  For  purposes 
of  paragraphs  (a)(l)(v).  (a)(4)(i),  and  (d) 
of  this  section,  the  existence  of  a 
corporation  is  deemed  to  terminate  if — 

(i)  Its  existence  terminates  under 
applicable  law;  or 

(ii)  Except  as  provided  in  paragraph 
(e)(3)  of  this  section,  it  becomes,  for 
Federal  tax  purposes,  either — 

(A)  An  entity  that  is  disregarded  as  an 
entity  separate  frt)m  its  owner;  or 

(B)  An  entity  that  is  reclassified  as  a 
partnership. 

(2)  Purported  agency.  If  the  existence 
of  the  agent  for  the  group  terminates 
under  circumstances  described  in 
paragraph  (e)(l){ii)  of  this  section,  until 
the  Commissioner  has  approved  the 
designation  of  a  substitute  agent  for  the 
group  pursuant  to  paragraph  (d)(1)  of 
this  section  or  the  Commissioner 
designates  a  substitute  agent  and 
notifies  the  designated  substitute  agent 
pursuant  to  paragraph  (d)(3)  of  this 
section,  any  post-termination  action  by 
that  purported  agent  on  behalf  of  the 
group  has  the  same  effect,  to  the  extent 
necessary  to  avoid  prejudice  to  the 
Commissioner,  as  ifthe  agent's 
corporate  existence  had  not  terminated. 

(3)  Exceptions  where  no  eligible 
corporation  exists,  (i)  For  piuposes  of 
the  conunon  parent's  term  as  agent 
under  paragraph  (a)(4)(i)  of  this  section 
and  the  term  as  agent  of  the  substitute 
agent  designated  under  paragraph  (d)  of 
this  section,  if  a  corporation  either 
becomes  disregarded  as  an  entity 
separate  bom  its  owner  or  is  reclassified 
as  a  partnership  for  Federal  tax 
piuposes,  its  existence  is  not  deemed  to 
terminate  if  the  effect  of  such 
termination  would  he  jji^atno 
corporation  remains  eligible  to  serve  as 
the  substitute  agent  for  the  group's 
consolidated  return  year. 

(ii)  Similarly,  for  purposes  of 
paragraph  (d)  of  this  section,  an  entity 
that  is  either  disregarded  as  an  entity 
separate  from  its  owner  or  reclassified 
as  a  partnership  for  Federal  tax 
purposes  is  not  precluded  from 
designation  as  a  substitute  agent  merely 
because  of  such  classification  if  the 
effect  of  the  inability  to  make  such 
designation  would  be  that  no 
corporation  remains  eligible  to  serve  as 
the  substitute  agent  for  the  group's 
consolidated  return  year. 

(iii)  Any  entity  described  in 
paragraphs  (e)(3)(i]  or  (ii)  of  this  section 
that  remains  or  becomes  the  agent  for 
the  group  is  treated  as  a  corporation  for 
purposes  of  this  section. 

(4)  Exception  for  section  338 
transactions.  Notwithstanding  section 


338(a)(2),  a  target  corporation  for  which 
an  election  is  made  under  section  338 
is  not  deemed  to  terminate  for  purposes 
of  this  section. 

(f)  Examples.  The  following  examples 
illustrate  the  principles  of  this  section. 
Unless  otherwise  indicated,  each 
example  addresses  the  question  of 
which  corporation  is  the  proper  party  to 
execute  a  consent  to  waive  the  statute  of 
limitations  for  Years  1  and  2  or  the  more 
general  question  of  which  corporation 
may  be  designated  as  a  substitute  agent 
for  the  group  for  Years  1  and  2.  In  each 
example,  as  of  January  1  of  Year  1.  the 
P  group  consists  of  P  and  its  two 
subsidiaries,  S  and  S-1.  P,  as  the 
conunon  parent  of  the  P  group,  files 
consolidated  returns  for  the  P  group  in 
Years  1  and  2.  On  January  1  of  Year  1. 
domestic  corporations  S-2,  U,  V,  W.  W- 
1 ,  X,  Y,  Z  and  Z-1  are  not  related  to  P 
or  the  members  of  the  P  group.  All 
corporations  are  calendar  year 
taxpayers.  For  none  of  the  tax  years  at 
issue  does  the  Commissioner  exercise 
the  authority  under  paragraph  (a)(6)  of 
this  section  to  deal  with  any  member 
separately.  Any  surviving  corporation  in 
a  merger  is  a  successor  as  described  in 
paragraph  (a)(l)(iii)  of  this  section.  Any 
notification  to  the  Commissioner  of  the 
designation  of  the  P  group's  substitute 
agent  also  contains  a  statement  signed 
on  behalf  of  the  designated  agent  that  it 
agrees  to  act  as  the  group's  substitute 
agent  and,  in  the  case  of  a  successor, 
that  it  is  primarily  liable  as  a  successor 
of  a  member.  The  examples  are  as 
follows: 

Example  1.  Disposition  of  all  group 
members.  On  December  31  of  Year  1,  P  sells 
all  the  stock  of  S-1  to  X.  On  December  31  of 
Year  2,  P  distributes  all  the  stock  of  S  to  P's 
shareholders.  P  Hies  a  separate  return  for 
Year  3.  Although  P  is  no  longer  a  common 
parent  after  Year  2,  P  remains  the  agent  for 
the  P  group  for  Years  1  and  2.  For  as  long 
as  P  remains  in  existence,  only  P  may 
execute  a  waiver  of  the  period  of  limitations 
on  assessment  on  behalf  of  the  group  for 
Years  1  and  2. 

Example  2.  Acquisition  of  common  parent 
by  another  group.  The  facts  are  the  same  as 
in  Example  1.  except  on  January  1  of  Year  3, 
all  of  the  outstanding  stock  of  P  is  acquired 
by  Y.  P  thereafter  joins  in  the  Y  group 
consolidated  return  as  a  member  of  Y  group. 
Although  P  is  a  member  of  Y  group  in  Year 
3,  P  remains  the  agent  for  the  P  group  for 
Years  1  and  2.  For  as  long  as  P  remains  in 
existence,  only  P  may  execute  a  waiver  of  the 
period  of  limitations  on  assessment  on  behalf 
of  the  P  group  for  Years  1  and  2. 

Example  3.  Merger  of  common  parent — 
designation  of  remaining  member  as 
substitute  agent.  On  December  31  of  Year  1. 
P  sells  all  the  stock  of  S-1  to  X.  On  )uly  1 
of  Year  2.  P  acquires  all  the  stock  of  S-2.  On 
November  30  of  Year  2.  P  distributes  all  the 
stock  of  S  to  P's  shareholders.  On  January  1 


of  Year  3,  P  merges  into  Y  corporation.  Just 
before  the  merger.  P  notiHes  the 
Commissioner  in  writing  of  the  planned 
merger  and  of  its  designation  of  S  as  the 
substitute  agent  for  the  P  group  for  Years  1 
and  2.  S  is  the  only  member  that  P  can 
designate  as  the  substitute  agent  for  both 
Years  1  and  2  because  it  is  the  only 
subsidiary  that  was  a  member  of  the  P  group 
during  part  of  both  years.  Although  S-2  is  the 
only  remaining  subsidiary'  of  the  P  group 
when  P  merges  into  Y,  S-2  was  a  member  of 
the  P  group  only  in  Year  2.  For  that  reason. 
S-2  cannot  be  the  substitute  agent  for  the  P 
group  for  Year  1.  Alternatively,  P  could 
designate  a  different  substitute  agent  for  each 
year,  selecting  S  or  S-1  as  the  substitute 
agent  for  Year  1.  and  S  or  S-2  as  the 
substitute  agent  for  Year  2.  P  could  also 
designate  its  successor  Y  as  the  substitute 
agent  for  both  Years  1  and  2. 

Example  4.  For^vrd  triangular  merger  of 
common  parent.  On  (anuary  1  of  Year  3,  P 
merges  with  and  into  Z-1.  a  subsidiary  of  Z. 
in  a  forward  triangular  merger  described  in 
section  368(a)(l)(A}  and  (a)(2)(D).  The 
transaction  constitutes  a  reverse  acquisition 
under  §  1.1502-75{d)(3)(i)  because  P's 
shareholders  receive  more  than  50%  of  Z's 
stock  in  exchange  for  all  of  P's  stock,  fust 
before  the  merger.  P  notifies  the 
Commissioner  in  writing  of  the  planned 
merger  and  its  designation  of  Z-1 .  the 
corporation  that  will  survive  the  planned 
merger,  as  the  substitute  agent  of  the  P  group 
for  Years  1  and  2.  Because  Z-1  will  be  P's 
successor  (within  the  meaning  of  paragraph 
(a)(1)  of  this  section)  after  the  planned 
merger.  P  may  designate  Z-1  as  the  substitute 
agent  for  the  P  group. for  Years  1  and  2, 
pursuant  to  paragraph  (d)(1)  of  this  section. 
Alternatively,  P  could  have  designated  S  or 
S-1  as  the  substitute  agent  for  the  P  group 
for  Years  1  and  2.  Although  Z  is  the  new 
common  parent  of  the  P  group,  which 
continues  pursuant  to  §  1.1502-75(d)(3)(i),  P 
may  not  designate  Z  as  the  substitute  agent 
for  Years  1  and  2  because  Z  was  not  a 
member  of  the  group  during  any  part  of  Years 

1  or  2  and  is  not  a  successor  of  P  or  any  other 
member  of  P  group. 

Example  5.  Reverse  triangular  merger  of 
common  parent.  On  March  1  of  Year  3,  W- 
1,  a  subsidiary  of  W,  merges  into  P.  in  a 
reverse  triangular  merger  described  in  section 
368(a)(1)(A)  and  (a)(2)(E).  P  survives  the 
merger  with  W-1.  The  transaction  constitutes 
a  reverse  acquisition  under  §  1.1502- 
75(d)(3)(i)  because  P's  shareholders  receive 
more  than  50%  of  W's  stock  in  exchange  for 
all  of  P's  stock.  Under  paragraph  (a)  of  this 
section.  P  remains  the  agent  for  the  P  group 
for  Years  1  and  2.  even  though  the  P  group 
continues  with  W  as  its  new  common  parent 
pursuant  to  §  1.1502-75(d)(3)(i).  Because  the 
transaction  constitutes  a  reverse  acquisition, 
the  P  group  is  treated  as  remaining  in 
existence  with  W  as  its  common  parent. 
Before  March  2  of  Year  3,  P  is  the  agent  for 
the  P  group  for  Year  3.  Beginning  on  March 

2  of  Year  3,  W  becomes  the  agent  for  the  P 
group  with  respect  to  all  of  Year  3  (including 
the  period  through  March  1 )  and  subsequent 
consolidated  return  years.  For  as  long  as  P 
remains  in  existence.  P  remains  the  agent  of 
the  P  group  under  paragraph  (a)  of  this 
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section  for  Years  1  and  2.  and  therefore  only 
P  may  execute  a  waiver  of  the  period  of 
limitations  on  assessment  on  behalf  of  the  P 
group  for  Years  1  and  2. 

Example  6.  Reverse  triangular  merger  of 
common  parent-subsequent  spinoff  of 
common  parent.  The  facts  are  the  same  as  in 
Example  5,  except  that  on  April  1  of  Year  4, 
in  a  transaction  unrelated  to  the  Year  3 
reverse  acquisition.  P  distributes  the  stock  of 
its  subsidiaries  S  and  S-1  to  W,  and  W  then 
distributes  the  stock  of  P  to  the  W 
shareholders.  Beginning  on  March  2  of  Year 
3,  W  becomes  the  agent  for  the  P  group  with 
respect  to  Year  3  (including  the  period 
through  March  1)  and  subsequent 
consolidated  return  years.  Although  P  is  no 
longer  a  member  of  the  P  group  after  the  Year 
4  spinoff.  P  remains  the  agent  for  the  P  group 
under  paragraph  (a)  of  this  section  for  Years 
1  and  2.  Thus,  for  as  long  as  P  remains  in 
existence,  only  P  may  execute  a  waiver  of  the 
period  of  limitations  on  assessment  on  behalf 
of  the  P  group  for  Years  1  and  2. 

Example  7.  Qualified  stock  purchase  and 
section  338  election.  On  March  31  of  Year  2. 
V  purchases  the  stock  of  P  in  a  qualified 
stock  purchase  (within  the  meaning  of 
section  338(d)(3)).  and  V  makes  a  timely 
election  pursuant  to  section  338(g)  with 
respect  to  P.  Although  section  338(a)(2) 
provides  that  P  is  treated  aa  a  new 
corporation  as  of  the  beginning  of  the  day 
after  the  acquisition  date  for  purposes  of 
subtitle  A.  paragraph  (e)(4)  of  this  section 
provides  that  P's  existence  is  not  deemed  to 
terminate  for  purposes  of  this  section 
notwithstanding  the  general  rule  of  section 
338(a)(2).  Therefore,  the  election  under 
section  338(g)  does  not  result  in  a 
termination  of  P  under  paragraph  (o)  of  this 
section,  and  new  P  remains  the  agent  of  the 
P  group  for  Year  1  and  the  period  ending 
March  31  of  Year  2  (short  Year  2).  For  as  long 
aa  new  P  remains  in  existence,  only  new  P 
may  execute  a  waiver  of  the  period  of 
limitations  on  assessment  on  behalf  of  the  P 
group  for  Year  1  and  short  Year  2. 

Example  8.  Fraudulent  conveyance  of 
assets.  On  March  15  of  Year  2,  P  files  a 
consolidated  return  that  includes  the  income 
of  S  and  S-1  for  Year  1 .  On  December  1  of 
Year  2,  S-1  transfers  asseU  having  a  hir 
market  value  of  SlOOx  to  U  in  exchange  for 
$10x.  This  transfer  of  assets  for  less  than  foir 
market  value  constitutes  a  fraudulent 
conveyance  under  applicable  stale  law.  On 
March  1  of  Year  5,  P  executes  a  waiver 
extending  to  December  31  of  Year  6  the 
period  of  limitations  on  assessment  with 
respect  to  the  group's  Year  1  consolidated 
return.  On  February  1  of  Year  6.  the 
Commissioner  issues  a  notice  of  deficiency  to 
P  asserting  a  deficiency  of  $30x  for  the  P 
group's  Year  1  consolidated  tax  liability.  P 
does  not  file  a  petition  for  redetennination  in 
the  Tax  Court,  and  the  Commissioner  makes 
a  timely  assessment  against  the  P  group.  P. 
S  and  S-1  are  all  insolvent  and  are  unable 
to  pay  the  deficiency.  On  February  1  of  Year 
B,  \ht  Commissioner  sends  a  notice  of 
transferee  liability  to  (J,  which  does  not  file 
a  petition  in  the  Tax  Court.  On  August  1  of 
Year  8,  the  Commiaaioner  assesses  the 
amount  of  the  P  group's  deficiency  against  U. 
Under  section  6901  (c).  the  Commiasipnw 


may  assess  U's  transferee  liability  within  one 
year  after  the  expiration  of  the  period  of 
limitations  against  the  transferor  S-1.  By 
operation  of  section  6213(a)  and  6503(a).  the 
issuance  of  the  notice  of  deficiency  to  P  and 
the  expiration  of  the  90-day  period  for  filing 
a  petition  in  the  Tax  Court  have  the  effect  of 
further  extending  by  150  days  the  P  group's 
limitations  period  on  assessment  from  the 
previously  extended  date  of  December  31  of 
Year  6  to  May  30  of  Year  7.  Pursuant  to 
paragraph  (a)(l)(v)  of  this  section,  the  waiver 
executed  by  P  on  March  1  of  Year  5  to  extend 
the  period  of  limitations  on  assessment  to 
December  31  of  Year  6  and  the  further 
extension  of  the  P  group's  limitations  period 
to  May  30  of  Year  7  (by  operation  of  sections 
6213(a)  and  6503(a))  have  the  derivative 
effect  of  extending  the  period  of  limitations 
on  assessment  of  U's  transferee  liability  to 
May  30  of  Year  8.  By  operation  of  section 
6901(0.  the  issuance  of  the  notice  of 
transferee  liability  to  U  and  the  expiration  of 
the  90-day  period  for  filing  a  petition  in  the 
Tax  Court  have  the  effect  of  further  extending 
the  limitations  period  on  assessment  of  U's 
liability  as  a  transferee  by  150  days,  from 
May  30  of  Year  8  to  October  27  of  Year  8. 
Accordingly,  the  Commissioner  may  send  a 
notice  of  transferee  liability  to  U  at  any  time 
on  or  before  May  30  of  Year  8  and  assess  the 
unpaid  liability  against  U  at  any  time  on  or 
before  October  27  of  Year  8.  The  result  would 
be  the  same  even  if  S-1  ceased  to  exist  before 
March  1  of  Year  5.  the  date  P  executed  the 
waiver. 

(g)  Cross-reference.  For  further  rules 
applicable  to  groups  that  include 
insolvent  financial  institutions,  see 
§  301.6402-7  of  thi9  chapter. 

(h)  Effective  date— {1)  Application— 
(i)  In  general.  This  section  applies  with 
respect  to  taxable  years  beginning  on  or 
after  June  28.  2002. 

(ii)  Election  to  apply  for  prior  taxable 
years.  Notwithstanding  paragraphs 
(h)(l)(i)  and  (h)(2)  of  this  section,  the 
common  parent  may  elect  to  apply 
paragraph  (d)(1)  of  this  section  in  lieu 
of  §  1.1502-77A(d)  in  designating  a 
substitute  agent  for  taxable  years 
beginning  before  Jiuie  28,  2002,  The 
common  parent  makes  such  an  election 
by  expressly  referring  to  the  election 
under  this  paragraph  (h)(l)(ii)  in 
notifying  the  Commissioner  of  the 
designation  of  the  substitute  agent.  Once 
made,  such  election  applies  to  any 
subseauent  designation  of  a  substitute 
agent  for  the  consolidated  return  yeaits) 
subject  to  the  election. 

(2)  Prior  law.  For  taxable  years 
beginning  before  June  28. 2002.  see 
§1.1502-77A. 


f1.1S02-77T    [RamovecQ 

8.  Section  1,1502-77T  is  removed, 

9.  Section  1,1502-78  is  amended  as 
follows: 

1.  Paragraph  (a)  is  revised, 

2.  Paragraph  (b)(1)  is  amended  by 
adding  the  language  "for  the  carryback 
year  (or  agent  designated  under 

§  l,1502-77(d)  for  the  carryback  year)" 
at  the  end  of  the  first  sentence. 

3.  Paragraph  (b)(2)  is  amended  by 
removing  the  language  "6213(b)(2)"  and 
adding  "6213(b)(3)"  in  its  place. 

4.  In  paragraph  (c),  the  last  sentence 
of  Example  (1)  is  amended  by  adding 
the  language  "for  the  carryback  yfear" 
after  "parent." 

5.  hi  paragraph  (c).  the  last  sentence 
of  Example  (2)  is  amended  by  removing 
the  language  "S-1"  and  adding  "P"  in 
its  place. 

6.  In  paragraph  (c)  Example  (3),  the 
seventh  sentence  is  amended  by 
removing  the  language  "Z  must"  and 
adding  "X  must"  in  its  place. 

7.  In  paragraph  (c)  Example  (3),  the 
last  sentence  is  amended  by  removing 
the  language  "6213(b)(2)"  and  adding 
"6213(b)(3)"  in  its  place. 

8.  Paragraph  (e)(2)(v)  is  removed. 

9.  Paragraphs  (f)  is  added. 

The  revision  and  addition  read  as 
follows: 

11.1502-78    TerHtlvecerryfaecfc 


|1.1SI»-77T(a)    . 
f  1 .180»-77A<«)  and  Amandad] 
7.  Section  1.1502-77T(a)  U 
redesignated  as  §  1.1 502-77 A(e)  and  is 
amended  by  removing  the  language 
"district  director"  and  adding 
"Commissioner"  in  each  place  it 
appears. 


(a)  General  rule.  If  a  proup  has  a 
consolidated  net  operating  loss,  a 
consolidated  net  capital  loss,  or  a 
consolidated  unused  business  credit  for 
any  taxable  year,  then  any  application 
imder  section  6411  for  a  tentative 
Carryback  adjustment  of  the  taxes  for  a 
consolidated  retiun  year  or  years 
preceding  such  year  shall  be  made  by 
the  common  parent  corporation  for  the 
carryback  year  {or  substitute  agent 
designated  under  §  1.1502-77(d)  for  the 
carryback  year)  to  the  extent  such  loss 
or  unused  business  credit  is  not 
apportioned  to  a  corporation  for  a 
separate  return  year  piusuant  to 
§  1.1502-21(b).  1.1502-22(b),  or  1.1502- 
79(c).  In  the  case  of  the  portion  of  a 
consolidated  net  operating  loss  or 
consolidated  net  capital  loss  or 
consolidated  unused  business  credit  to 
which  the  preceding  sentence  does  not 
apply  and  that  is  to  be  carried  back  to 
a  corporation  that  was  not  a  member  of 
a  consolidated  group  in  the  carryback 
year,  the  corporation  to  which  such  loss 
or  credit  is  attributable  shall  make  any 
application  under  section  6411.  In  the 
case  of  a  net  capital  loss  or  net  operating 
loss  or  unused  business  credit  arising  in 
a  separate  return  year  that  may  be 
carried  back  to  a  consolidated  return 
year,  after  taking  into  account  the 
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application  of  §  1.1502-21(b)(3)(ii)(B) 
with  respect  to  any  net  operating  loss 
arising  in  another  consolidated  group, 
the  common  parent  for  the  carrybacic 
year  (or  substitute  agent  designated 
under  §  1.15Q2-77{d)  for  the  carryback- 
year)  shall  make  any  application  under 
section  6411. 
***** 

(0  Effective  date—{\)  In  general.  This 
section  applies  to  taxable  years  to  which 
a  loss  or  credit  may  be  carried  back  and 
for  which  the  due  date  (without 
extensions)  of  the  original  return  is  after 
June  28,  2002,  except  that  the  provisions 
of  paragraph  (e)(2)  apply  for 
applications  by  new  members  of 
consolidated  groups  for  tentative 
carryback  adjustments  resulting  from 
net  operating  losses,  net  capital  losses, 
or  unused  business  credits  arising  in 
separate  return  years  of  new  members 
that  begin  on  or  after  January  1,  2001. 

(2)  Prior  law.  For  taxable  years  to 
which  a  loss  or  credit  may  be  carried 
back  and  for  which  the  due  date 
(without  extensions)  of  the  original 
return  is  on  or  before  June  28,  2002,  see 
§  1.1502-78  in  effect  prior  to  June  28, 
2002,  as  contained  in  26  CFR  part  1 
revised  April  1,  2002. 

10.  Immediately  before  §  1.1502-79A, 
an  undesignated  center  heading  is 
added  to  read  as  follows: 

Regulations  Applicable  to  Taxable 
Years  Before  January  1, 1997 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

11.  The  authority  citation  for  part  602 
continues  to  read  as  follows: 

Autbority:  26  p.S.C.  7805. 

12.  The  authority  foe  part  602  is 
amended  by  adding  an  ctotry  in 
numerical  order  to  the  table  to  read  as 
follows: 

1602.101    OMB  Control  number*. 

***** 

(b)*  *  * 


CFR  part  or  section  where 
identified  and  described 


Current  OMB 
control  No. 


1,1502-77 


1545-1699 


RoiMrt  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  May  20.  2002. 
Pamela  F.  Olson, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-16399  Filed  6-27-02:  8:45  am) 

BtLUNQ  COOK  4S3(M)1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Parts 
[FRL-7237-51 

OMB  Approval*  Undar  the  Paperwork 
Reduction  Act;  Technical  Amendment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA).  this 
technical  amendment  amends  the  table 
that  lists  the  Office  of  Management  and 
Budget  (OMB)  control  numbers  issued 
under  the  PRA  for  regulations  for 
Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  June  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  T.  Hunike.  919-541-3737; 
facsimile  number:  919-541-1153;  E- 
Mail:  Hunike.Elizabeth@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
amending  the  table  of  currently 
approved  information  collection  request 
(ICR)  control  numbers  issued  by  OMB 
for  various  regulations.  The  amendment 
updates  the  table  to  list  those 
information  collection  requirements 
promulgated  under  Part  53 — Ambient 
Air  Monitoring  Reference  and 
Equivalent  Methods,  which  appeared  in 
the  Federal  Register  on  February  18, 
1975  (40  FR  7049)  and  was  amended  on 
April  25. 1975  (40  FR  18168),  December 
1. 1976  (41  FR  52694),  July  1.  1987  (52 
FR  24729).  July  18.  1997  (62  FR  38784) 
and  February  17. 1998  (62  FR  7714). 
The  afiected  regulations  are  codified  at 
40  CFR  part  53.  EPA  will  continue  to 
present  OMB  control  numbers  in  a 
consolidated  table  format  to  be  codified 
in  40  CFR  part  9  of  the  Agency's 
regulations.  The  table  lists  CFR  citations 
with  reporting,  recordkeeping,  or  other 
information  collection  requirements, 
and  the  current  OMB  control  numbers. 
This  listing  of  the  OMB  control  numbers 
and  their  subsequent  codification  in  the 
CFR  satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

This  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  Due  to  the  technical 
nature  of  the  table,  EPA  finds  that 
further  notice  and  comment  is 
unnecessary.  As  a  result.  EPA  finds  that 
there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B).  to 
amend  this  table  without  prior  notice 
and  comment. 


I.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty,  contain  any 
unfunded  mandate,  or  impose  any 
significant  or  unique  impact  on  small 
governments  as  described  in  the 
Unfimded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  require  prior  consultation  with 
State,  local,  and  tribal  government 
officials  as  specified  by  Executive  Order 
12875  (58  FR  58093.  October  28.  1993) 
or  Executive  Order  13084  (63  FR  27655. 
May  10. 1998),  or  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629.  February  16. 
1994).  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
tmder  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  This  rule  also  is  not  subject 
to  Executive  Order  13045  (62  FR  19885. 
April  23. 1997)  because  EPA  interprets 
Executive  Order  13045  as  applying  only 
to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  rule  is  not 
subject  to  Executive  Order  13045 
because  it  does  not  establish  an 
environmental  standard  intended  to 
mitigate  health  or  safety  risks. 

Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulator^'  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule.to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  June  28,  2002.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
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publication  of  the  nile  in  the  Feilaral 
Regliter.  This  action  is  not  a  "major 
nile"  as  defined  by  5  U.S.C.  804(2). 

List  of  Sub|0cta  in  40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

Dated:  June  12.  2002. 
Oacar  MoralM, 

Director,  Collection  Strategies  Division,  Office 
of  In  formation  Collection. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  9  is  amended  as 
follows: 

PART»-(AMENOED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq..  136-136y; 
15  U.S.C.  2001.  2003.  2005.  2006.  2601-2671; 
21  U.S.C.  331),  346a.  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  ef  s«j..  1311, 1313d.  1314, 1318. 
1321.  1326,  1330,  1342.  1344,  1345(d)  and 
(e),  1361;  E.O.  11735,  38  FR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241, 
242b,  243,  246.  300f.  300g,  300g-l,  300g-2, 
300g-3.  300g-4.  300g-5.  300g-6,  300t-l. 
300)-2,  300J-3,  300H-  300J-9,  1857  et  seq.. 
6901-6992k.  7401-7671q,  7542.  9601-9657, 
11023, 11048. 

2.  In  §  9.1  the  table  is  amended  by 
adding  a  new  heading  and  new  entries 
in  numerical  order  to  read  as  follows: 


ENVmONMENTAL  PROTECTION 
AQENCY 

40CPflPart82 

[8C-037:  8C-040;  8C-044-2002M;  FfN.- 
7238-0] 


19.1    0MB 


approvals  undar  the  PapMworfc 


40CFRdtatk)n 


OMBcontrot 
Ho. 


Ambient  Air  Monitoring  Reference  and  Equiv- 
atontMeltwds     

53.4 2080-0005 

53.9(f),  (h).  (0  2080-0005 

53.14 2080-0005 

53.15 2080-0006 

53.16<a)-<d),  (f)  ..- 2080-0005 


IFR  Doc.  02-16277  Filed  6-27-02;  8:45  am) 


and  PromulgBllon  Of 

PiMw:  South  Carolina: 


Oxidaa  Budgotand 
Trading  Pregrani 


AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


the  visiting  day  and  reference  file  SC- 
037. 

FOR  FUfTTHER  MFOflMATION  CONTACT. 
Sean  Lakeman.  Regulatory  Development 
Section.  Air  Planning  Branch.  Air. 
Pesticides  and  Toxics  Management 
Division.  Region  4.  U.S.  Environmental 
Protection  Agency.  61  Forsyth  Street. 
SW.,  Atlanta,  Georgia  30303-8960.  The 
telephone  number  is  (404)  562-9043. 
Mr.  Lakeman  can  also  be  reached  via 
electronic  mail  at 
lakeman.sean@epa.gov. 

SUPPlfMCNTARY  MFORMATION: 


summary:  EPA  is  approving  a  SUte 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  South  Carolina 
on  October  30.  2000.  and  revised  on  July 
30.  2001.  This  revision  was  submitted  to 
satisfy  EPA's  regulation  entitled. 
"Finding  of  Significant  Contribution 
and  Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone." 
otherwise  known  as  the  "NOx  SIP  Call." 
This  revision  establishes  and  requires  a 
nitrogen  oxides  (NOx)  aUowance  trading 
program  for  large  electric  generating 
units  (EGUs)  and  industrial  units  (non- 
electric generating  units,  or  non-EGUs). 
and  reductions  for  cement  kilns, 
beginning  in  2004.  The  intended  effect 
of  this  SIP  revision  is  to  reduce 
emissions  of  NOx  in  order  to  help  attain 
the  national  ambient  air  quality 
standard  for  ozone.  On  December  26. 
2000,  EPA  determined  that  South 
Carolina  had  failed  to  submit  a  SIP  in 
response  to  the  NOx  SIP  Call,  thus 
starting  an  18  monti^  clock  for  the 
mandatory  imposition  of  sanctions  and 
the  obligation  for  EPA  to  promulgate  a 
Federal  Implementation  Plan  (FIP) 
withing  24  months.  On  May  28.  2002, 
South  Carolina  submitted  a  NOx  SIP 
and  EPA  found  that  SIP  submission 
complete  on  June  4.  2002,  stopping  the 
sanctions  clock.  Through  this  Fadaral 
Regiilar  rule,  both  the  sanctions  clock 
and  EPA's  FIP  obligation  are  terminated. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  Jvly  29.  2002. 
AD0RC88CS:  Copies  of  documents 
relative  to  this  action  are  available  at  the 
following  addresses  for  inspection 
during  normal  business  hours:  EPA. 
Region  4.  Air  Planning  Branch.  61 
Forsyth  Street.  SW..  Atlanta.  Georgia 
30303-8960.  South  Carolina  Department 
of  Health  and  Environmental  Control. 
Bureau  of  Air  Quality  Control.  2600  Bull 
Street.  Columbia.  South  Carolina  29201. 
The  interested  persons  wanting  to 
examine  these  doounents  should  make 
an  appointment  at  least  24  hours  before 


I.  Background 

On  October  30.  2000.  the  South 
Carolina  Department  of  Health  and 
Environmental  Control  (DHEC) 
submitted  a  draft  NOx  emission  control 
r\Ue  to  the  EPA  for  pre-adoption  review. 
Also.  DHEC  requested  that  EPA  parallel 
process  the  submittal  conciurent  with 
the  development  of  the  final  State  rule 
and  included  a  schedule  for 
development  and  adoption  of  the  rule 
by  the  State.  On  July  30,  2001.  DHEC 
submitted  adopted  revisions  to  its  SIP  to 
meet  the  requirements  of  the  Phase  I 
NOx  SIP  Cdl.  After  the  rules  are 
adopted  by  the  South  Carolina  Board  of 
Health  and  Environmental  Control,  the 
revisions  must  be  reviewed  and 
approved  by  the  South  Carolina  General 
Assembly.  After  approval  by  the  General 
Assembly,  the  rules  become  state- 
effective  upon  publication  in  the  South 
Carolina  SUte  Register.  On  April  10, 
2002.  (67  FR  17317)  EPA  published  a 
notice  of  proposed  rulemaking  (NPR)  to 
approve  the  Jidy  30,  2001  SIP  revision, 
l^at  NPR  provided  for  a  public 
comment  period  ending  on  May  10, 
2002.  A  detailed  description  of  this  SIP 
revision  and  EPA's  rationale  for 
approving  it  was  provided  in  the 
proposed  notice  and  will  not  be  restated 
here.  No  significant  or  adverse 
comments  were  received  on  EPA's 
proposal.  However,  two  sections  require 
further  clarification.  First,  in  the 
proposed  rule  (67  FR  17317.  April  10. 
2002),  EPA  referred  to  section 
96.4(b)(iv)  of  South  Carolina's  rule;  the 
provision  referenced  is  actually  section 
96.4(b)(4).  Further.  EPA  stated  that  it 
interpreted  South  Carolina's  rule  to 
provide  that  a  unit  will  lose  its 
exemption  "if  the  unit  fails  to  comply 
with  the  restrictions  on  fuel  use  or  NOx 
emissions."  67  FR  17319;  see  also  67  FR 
17320  (referring  to  fuel  use  and  "the 
emissions  limitation"  or  "emissions 
limitations").  EPA  is  clarifying  in 
today's  notice  that  in  this  context  the 
phrase  "NOx  emissions"  or  "emissions 
limitation"  refers  to  the  restriction 
under  section  96.4(b)(4)  on  a  unit's 
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"hours  of  operation."  EPA  notes  that 
emissions  limitations  under  this 
provision  are  implemented  through  an 
operating  hours  limitation.  South 
Carolina's  rule  uses  the  phrase  "fuel  use 
and  imit  operating  hours"  in  section 
96.4(b)(4)(vi)  when  that  language  should 
read  "fuel  use  or  operating  hours." 
which  is  what  EPA  intended  to  clarify. 

Second,  in  section  96.4(a)(l)(i),  South 
Carolina  addresses  applicability  of  its 
NOx  trading  program  to  existing  imits, 
and  references  SIC  codes  (in  the  phrase, 
"excluding  SIC  codes  4911  or  4931"). 
While  the  NOx  SIP  Call  does  not  use 
SIC  codes  in  stating  what  existing  units 
are  subject  to  the  NOx  trading  program. 
South  Carolina  has  submitted  a  list  of 
affected  large  EGUs  and  large  and  small 
non-EGUs,  explaining  how  the  State 
interprets  section  96.4(a)(l)(i).  EPA  is 
approving  South  Carolina's  rule  based 
on  the  State's  interpretation  that  every 
source  on  this  list  is  an  affected  unit 
under  this  section. 

On  May  24.  2002.  DHEC  submitted 
the  State-effective  rule  (no  changes  were 
made  to  the  July  30,  2001  submittal). 
South  Carolina's  SIP  revision  consists  of 
a  new  rule  for  the  "NOx  Budget  Trading 
Program"  (regulation  61-62.96)  and  a 
new  rule  for  "Nitrogen  Oxides  (NOx) 
Budget  Program  Requirements  for 
Stationary  Sources  Not  in  the  Trading 
Program"  (regulation  61-62.99).  The 
requirements  under  61-62.96  affect 
EGUs  and  non-EGUs.  Regulation  61- 
62.96  "NOx  Budget  Trading  Program" 
adds  nine  new  subparts:  Subpart  A — 
NOx  Budget  Trading  Program  General 
Provisions;  Subpart  B — Authorized 
Account  Representative  for  NOx  Budget 
Sources;  Subpart  C — Permits;  Subpart 
D — Compliance  Certification;  Subpart 
E — NOx  Allowance  Allocations;  Subpart 
F — NOx  Allowance  Tracking  System; 
Subpart  G — NOx  Allowance  Transfers; 
Subpart  H — Monitoring  and  Reporting; 
Subpart  I — Individual  Unit  Opt-ins. 

n.  Final  Action 

EPA  is  approving  South  Carolina's 
SIP  revision,  including  its  NOx 
Reduction  and  Trading  Program  and 
cement  kiln  rule,  which  was  submitted 
on  May  28,  2002.  EPA  finds  that  South 
Carolina's  submittal  is  fully  approvable 
because  it  meets  the  requirements  of  the 
NOx  SIP  Call. 

m.  Administrative  Requirements 

Under  Executive  Order  t2866  (58  FR 
51735,  October  4. 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 


Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirementa  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
anc^responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  .consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 


272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  re[>ort,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  27,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  )une  19.  2002. 
A.  Stanley  Meibui<g, 
Acting  Regional  Administrator.  Region  4. 

Accordingly,  chapter  I,  title  40.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  el  seq. 

SubfMrt  PP— South  Carolina 

2.  Section  52.2120(c)  is  amended  by 
adding  2  new  entries  "Regulation  No. 
62.96"  and  "Regulation  No.  62.99"  at 
the  end  of  the  table  to  read  as  follows: 
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152^20    MwrtMcaUon  o(  plwi  (c)  *  *  * 

*        •        •         •         • 

AIR  PoaunoN  Control  Regulations  for  South  Carouna 


State  dtatkx) 


Title/sut3iect 


State  effective 
date 


EPA  approval  date 


Federal  Register  notice 


Regulation  No.  62.96 
Regulation  No.  62.99 


NOx  Budget  Trading  Pro- 
gram. 

Nitrogen  Oxides  (NOx) 
Budget  Program  Require- 
ments lor  Stationary 
Sources  Not  in  ttw  Tradkig 
Program. 


05/24A)2    June  28.  2002  [Insert  citation  of  publication) 

05/24/02    June  28.  2002  [Insert  citation  of  puWicationl 


•        *        •        •        • 

[FR  Doc.  02-16270  Filed  6-27-02;  8:45  am) 

aaAJNQCOOK 


EHVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 

[MI78-01-72t7a.  FRL-722S-61 

Approval  and  ProimilgaHon  of  Air 
Quality  ImplMiMnMlon  Plans; 

MicniQan 

AOENCV:  Environmental  Protection 

Agency  (n»A). 

action:  Direct  final  rule. 


summary:  The  EPA  is  approving  several 
rule  revisions  and  rescissions  for 
incorporation  into  Michigan's  State 
Implementation  Plan  (SIP).  The 
Michigan  Department  of  Environmental 
Quality  (MDEQ)  submitted  these 
revisions  on  July  7,  2000  and 
supplemented  them  with  letters  dated 
January  29,  2001,  and  February  6,  2002. 
They  include  revisions  to  definitions, 
open  burning  rules,  general  volatile 
organic  compound  (VOC)  provisions, 
and  administrative  procedures,  and  the 
rescission  of  two  obsolete  rules. 
DATES:  This  rule  is  effsctive  on  August 
27,  2002,  unless  EPA  receives  adverse 
written  comments  by  July  29,  2002.  If 
EPA  receives  adverse  comments,  EPA 
will  publish  a  timely  withdrawal  of  the 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

AODRCSSES:  You  may  inspect  copies  of 
the  documents  relevant  to  this  action 
during  normal  business  hours  at  the 
following  location: 

Regulation  Development  Section,  Air 
Programs  Branch.  (AR-IBJ).  US. 
Environmental  Protection  Agency,  Region  5. 
77  West  lackson  Boulevard.  Chicago.  Ulinois, 
60604. 


Please  contact  Kathleen  D'Agostino  at 
(312)  886-1767  before  visiting  the 
Region  5  office. 

Send  written  comments  to:  Carlton 
Nash,  Chief,  Regulation  Development 
Section,  Air  Programs  Branch,  (AR-18J). 
U.S.  Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois,  60604. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Kathleen  D'Agostino,  Environmental 
Engineer,  Regulation  Development 
Section.  Air  Programs  Branch  (AR-18J). 
U.S.  Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Ulinois  60604.  (312)  886-1767. 
SUPPLEMENTARY  MPORMATION: 

Table  of  Contents 

1.  What  Did  Michigan  Submit? 
n.  What  Action  is  EPA  Taking? 

III.  Is  this  Action  Final,  or  May  I  Still  Submit 
Comments? 

IV.  What  Administrative  RequiremenU  Did 
EPA  Consider? 

I.  What  Did  Michigan  Suboiit?  » 

On  July  7,  2000.  MDEQ  submitted 
revisions  to  Michigan's  SIP.  This 
submittal  was  supplemented  Mrith 
letters  dated  January  29,  2001,  and 
February  6,  2002.  "tho  state  has 
requested  that  we  act  on  the  following 
Michigan  Administrative  Code  rule 
revisions  and  rescissions: 

R  336.1104  Definitions;  D— Michigan 
added  (d),  (e).  (f).  and  (g).  which  are 
definitions  for  "demolition  waste 
material."  "department."  "difficult-to- 
monitor  component."  and  "dry  organic 
resin,"  respectively.  The  state  also 
renumbered  the  definition  for 
"dispensing  facility"  from  (d)  to  (h) 

R  336.1310  Open  burning— t^n 
wording  changes  were  made  to  this 
section  that  do  not  change  the  substance 
of  the  rule.  For  example,  "commission" 
was  changed  to  "department."  The  only 
substantive  change  removes  the 
requirement  that  KffiEQ  give  prior 


nor 


approval  to  a  source  burning  structures 
exclusively  for  fire  prevention  training. 

R  336.1320— This  rule  required 
existing  sources  to  submit,  by  January 
18, 1981,  a  compliance  program  which 
would  show  compliance  with  the 
requirements  of  rule  R  336.1331, 
emission  of  particulate  matter.  The  state 
is  rescinding  this  rule  because  it  is 
obsolete.  The  dates  for  required  action 
have  passed  and  sources  covered  by  the 
rule  are  already  in  compliance. 

R  336.  J  602— General  provisions  for 
existing  sotirces  of  volatile  oiganic 
compotmd  emissions — The  state  has 
revised  this  rule  to  add  a  renewable 
operating  permit  as  one  of  the  legal 
documents  that  can  limit  emissions. 

R  336.2701  and  R  336.2702— T^iew 
rules  referenced  the  "Air  Pollution  Act, 
Act  348  of  the  Public  Acts  of  1965,  as 
amended."  This  act  has  been  replaced 
by  the  "Natural  Resources  and 
EJnvironmental  Protection  Act,  Act  451 
of  the  Public  Acts  of  1994.  as  amended." 
Part  of  the  changes  in  these  rules  are  to 
reference  the  proper  act  and  remove 
conflicting  dates  between  the  rules  and 
the  Natural  Resources  and 
Environmental  Protection  Act.  In 
addition,  rule  336.2702  adds  a 
definition  for  "authorized  agent." 

R  336.2703 — This  rule  addresses  some 
functions  of  the  Air  Pollution  Control 
Commission  and  some  provisions  of 
Public  Act  348  of  1965,  as  amended. 
The  Public  Act  and  the  Commission 
referred  to  in  this  rule  are  not  in 
existence  or  effect.  The  rule  was 
rescinded  because  it  is  obsolete. 
EPA  is  approving  revisions  to 
Michigan's  regulations  to  definitions, 
open  burning  rules,  general  volatile 
organic  compound  provisions,  and 
administrative  procedures,  and  the 
rescission  of  two  obsolete  rules. 

n.  What  Action  Is  EPA  Taking?  • 

All  of  these  revisions  and  rescissions 
are  consistent  with  the  Clean  Air  Act 
and  are  approvable.  Therefore,  we  are 
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approving  the  following  rules  for 
incorporation  into  Michigan's  SIP:  R 
336.1104,  R  336.1310,  R  336.1602,  R 
336.2701.  and  R  336.2702.  We  are  also 
approving  the  removal  of  the  following 
rules  from  Michigan's  SIP:  R  336.1320 
and  R  336.2703. 

m.  Is  This  Action  Final,  or  May  I  Still 
Submit  Comments? 

EPA  is  publishing  this  action  without 
prior  proposal,  because  EPA  views  this 
as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  dociunent  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  SIP  revision. 
Should  EPA  receive  adverse  written 
comments  by  July  29,  2002,  we  will 
withdraw  this  direct  final  and  respond 
to  any  comments  in  a  final  action.  If 
EPA  does  not  receive  adverse 
comments,  this  action  will  be  effective 
without  further  notice.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  we  do  not 
receive  comments,  this  action  will  be 
effective  on  August  27,  2002. 

IV.  What  Administrative  Requirements 
Pid  EPA  Consider? 

Under  Executive  Order  1 2  866 , 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4, 1993),  this  action 
is  not  a  "significant  regulatory  action" 
and  therefore  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
For  this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
Tequirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  oq  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  nor  does 
it  significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfimded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 


as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997).- 
because  it  is  not  economically 
significant. 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  (NTTA).  15  U.S.C.  272, 
requires  federal  agencies  to  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus  to 
carry  out  policy  objectives,  so  long  as 
such  standards  are  not  inconsistent  with 
applicable  law  or  otherwise 
impracticable.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Act.  Absent  a  prior 
existing  requirement  for  the  state  to  use 
voluntary  consensus  standards,  EPA  has 
no  authority  to  disapprove  a  SIP 
submission  for  failure  to  use  such 
standards,  and  it  would  thus  be 
inconsistent  with  applicable  law  for 
EPA  to  use  volimtary  consensus 
standards  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Act.  Therefore,  the  requirements  of 
section  12(d)  of  the  NTTA  do  not  apply. 

As  required  by  section  3  of  Executive 
Order  12988  (61  FR  4729,  February  7, 
1996),  in  issuing  Michigan's  rule  in  this 
notice.  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order,  and  has  determined 
that  the  rule's  requirements  do  not 
constitute  a  taking.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.f. 


The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register.   . 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Couri  of  Appeals  for  the 
appropriate  circuit  by  August  27,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:May  17.  2002. 
Robert  Springer, 

Acting  Regional  Administrator.  Region  5. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
SubfMrt  X— Michigan 

2.  Section  52.1170  is  amended  by 
adding  paragraph  (c)(116)  to  read  as 
follows: 

152.1170    Montlfication  of  plan. 

*        •        •        *        • 

(c)*  *  * 
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(116)  The  Michigan  Department  of 
Environmental  Quality  submitted 
revisions  to  Michigan's  State 
Implementation  Flan  (SIP)  on  July  7, 
2000  and  supplemented  them  with 
letters  dated  January  29.  2001.  and 
February  6.  2002.  They  include 
revisions  to  definitions,  open  burning 
rules,  general  volatile  organic 
compound  provisions,  and 
administrative  procedures.  The  revision 
removed  from  the  SIP  rules  R  336.1320 
and  R  336.2703.  which  the  State 
rescinded  efiiective  April  10,  2000. 

(i)  Incorporation  by  reference.  The 
following  sections  of  the  Michigan 
Administrative  Code  are  incorporated 
by  refeience. 

(A)  R  336.1104  Definitions:  D. 
effective  April  10.  2000. 

(B)  R  336.1310.  Open  burning, 
effisctive  February  3. 1999. 

(C)  R  336.1602  General  provisions  for 
^«Hng  sources  of  volatile  organic 
compound  emissions,  effective  April  10. 
2000. 

(D)  R  336.2701  Petitions  for  review 
and  for  contested  case  hearings;  hearing 
procediue;  "duly  authorized  agent" 
defined,  effective  April  10.  2000. 


(E)  R  336.2702  Appearances,  effective 
April  10.  2000. 

(FR  Doc.  02-16274  Filed  6-27-02;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRParteO 

Standafds  of  Perfonnanca  for  Nsw 
MonllorInQ 


Rac|ulfainanla 

CFR  Correction 

In  Titie  40  of  the  Code  of  Federal 
Regulations.  Part  60  (60.1  to  End), 
revised  as  of  July  1,  2001,  on  page  53. 
in  §  60.13,  paragraph  (d)(1)  is  corrected 
by  revising  the  last  two  sentences  to 
read  as  follows: 

160.13    MonNorIng  rsquirenMnts. 


(d)(1)*  •  •  For  a  COMS,  the  optical 
surfaces,  exposed  to  the  effluent  gases, 
must  be  cleaned  before  performing  the 
zero  and  upscale  drift  adjustments, 
except  for  systems  using  automatic  zero 
adjustments.  The  optical  surfoces  must 
be  cleaned  when  the  cumulative 


automatic  zero  compensation  exceeds  4 
percent  opacity. 

(FR  Doc.  02-55516  Filed  6-27-02;  8:45  am] 

muMO  COM  iios-ei-o 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRP«t60 

Standards  of  Padonnanca  for  New 
SlaUonary  Sourcaa;  Monitoring 
RoQuirainanta 

CFR  Correction 

In  Titie  40  of  the  Code  of  Federal 
Regulations,  Part  60  (60.1  to  End), 
revised  as  of  July  1,  2001,  §60.4  is 
corrected,  on  page  34,  by  removing  the 
second  table  in  paragraph  (b)(DD)(l)  and 
on  page  28.  by  moving  the  second  table 
in  paragraph  (b)(D)(l)  to  the  end  of 
paragraph  (b)(DD)(l)  and  adding  the 
following  table  to  paragraph  (b)(D)(l)  in 
its  place. 

1604 

•        •        * 

(b)»  •  * 
P)*  *  * 
(D*  •  • 


DELEGATION  STATUS  OF 
NEW  SOURCE  PERFORMANCE  STANDARDS   (NSPS) 
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[FR  Doc.  02-55517  Filed  6-27-02;  8:45  am] 
BIUJNQ  CODE  1SOS-01-0 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0073;  FRL-6835-1] 

Clarified  Hydrophobic  Extract  of  Neam 
Oil;  Paaticide  Tolerance;  Technical 
Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

Action:  Final  rule;  technical  correction. 

summary:  EPA  issued  a  final  rule  in  the 
Federal  Register  of  Diecember  13, 1995 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  clarified 
hydrophobic  extract  of  neem  oil.  This 
document  is  being  issued  to  correct  the 
reference  made  to  the  registration 
number  for  exemption  by  removing  it. 
DATES:  This  technical  correction  is 
effective  July  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Carol  E.  Frazer,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8810;  e-mail  address: 
fi-azer.caroldepa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entities 

Industry  ... 

111 

112 

311 

32532 

Crop  production 
Animal  production. 
Food  manufacturing. 
Pesticide  manufac- 
turing. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 


to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  OtherRelated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
aiid  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  undeV  the 
"Feder^  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http;// 
www.access.gpo.gov/naraycfr/ 
cfrhtml_180/40cfrl80_00.html.  a  beta 
site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0073.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background 

A.  What  Does  This  Technical  Correction 
Do? 

A  final  tolerance  exemption  for 
clarified  hydrophobic  extract  of  neem 
oil  on  various  commodities  was 
published  in  the  Federal  Register  of 
December  13.  1995  (60  FR  63950)  (FRL- 
4990-8).  This  technical  correction 
removes  the  reference  to  the  registration 
number  in  the  text,  considered 


necessary  so  as  not  to  limit  any  other 
registrant.  This  would  apply  to  anyone 
who  wishes  to  use  this  chemical 
mixture  from  an  alternate  source  in  a 
pesticide  product. 

B.  Why  Is  This  Technical  Correction 
Issued  as  a  Final  Rule? 

Section  553  of  the  Administrative 
Procedures  Act  (APA).  5  U.S.C. 
553{b)(B),  provides  that,  when  an 
agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
had  determined  that  there  is  good  cause 
for  making  today's  technical  correction 
final  without  prior  proposal  and 
opportunity  for  comment,  because  EPA 
is  merely  removing  the  reference  made 
to  the  registration  number  from  the 
previously  published  final  rule.  EPA 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B). 

ni.  Regulatory  Assessment 
Requirements 

This  final  rule  implements  a  technical 
amendment  to  the  Code  of  Federal 
Regulations,  and  it  does  not  otherwise 
impose  or  amend  any  requirements.  As 
such  the  Office  of  Management  and 
Budget  (OMB)  has  determined  that  a 
technical  correction  is  not  a  "significant 
regulatory  action"  subject  to  review  by 
OMB  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4. 1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  entitled  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  Use  (66  FR  28355)  May  22, 
2001.  This  final  rule  does  not  contain 
any  information  collections  subject  to 
OMB  approval  under  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4).  Nor  does  it  require 
any  special  considerations  under 
Executive  Order  12898.  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629. 
February  16. 1994);  or  OMB  review  or 
any  Agency  action  under  Executive 
Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23, 1997).  This  action  does  not 
involve  any  technical  standards  that 
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would  require  Agency  consideration  of 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Uw  104- 
113,  section  12(d)  (15  U.S.C.  272  note). 
Since  this  action  does  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
FlexibUity  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
yriil  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levek  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Fedmalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officiab  in  the 
envelopment  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  "substantial 
direct  effiects  on  the  States,  on  the 
relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  action  does 
not  aher  the  relationships  or 
distribution  of  power  and 
responsibilities  established  by  Congress 
in  the  preemption  provisions  of  FFDCA 
section  408(nK4).  For  these  same 
reasons,  the  Agency  has  determined  that 
this  rule  does  not  have  any  "tribal 
implications"  as  described  in  Executive 
Order  13175.  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Gavemwents  (65  FR  67249,  November 
6.  2000).  Executive  Order  13175, 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  tribal  officials  in  the 
development  of  regulatory  policies  that 
have  tribal  implications."  "Policies  that 
have  tribal  implications"  is  defined  in 
the  Executive  Order  to  include 
TMulations  that  have  "substantial  direct 
emcts  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 


specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

IV.  Submiaeion  to  Congress  and  the 
Comptroller  General? 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  efi^,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.  .C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Food  conunodities,  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  19,  2002. 

lanet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

Therefore,  40  CFR  part  180  is 
corrected  as  follows: 

PART  180-{AMENDEO] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority.  21  U.S.C.  321(q).  346(a)  and 

374. 

2.  Section  180.1161  is  revised  to  read 
as  follows: 

f  1*0.1 161    CtarHled 
nMM  oil!  eieniptio 
Of  ■  niMrsno. 

Clarified  hydrophobic  extract  of  neem 
oil  is  exempt  from  the  requirement  of  a 
tolerance  on  all  food  conunodities  when 
used  as  a  botanical  fungicide/ 
insecticide/miticide. 
IFR  Doc.  02-16273  Filed  6-27-02: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-723»-4] 

Natlorwl  Oil  and  Hazardous 
Subatonc—  Pollution  Contlngancy 
Plan;  National  Priorltlaa  Uat 

agency:  Environmental  Protection 

Agency. 

action:  Direct  final  deletion  of  the 

Hopkins  Farm  Superfund  Site  from  the 

National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  Region  2,  announces  the 
deletion  of  the  Hopkins  Farm  Superfund 
Site  (Site),  located  in  Pliunsted 
Township,  Ocean  County,  New  Jersey, 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment  on  this 
action. 

The  NPL  is  appendix  B  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP),  40 
CFR  part  300,  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 
This  Direct  Final  Notice  of  Deletion  is 
being  published  by  EPA  with  the 
concurrence  of  the  State  of  New  Jersey, 
through  the  New  Jersey  Department  of 
Environmental  Protection  (NJDEP).  EPA 
and  NJDEP  have  determined  that  all 
appropriate  response  actions  under 
C^CLA  have  been  completed  and, 
therefore,  no  further  cleanup  pursuant 
to  CERCLA  is  required.  Moreover,  EPA 
and  NJDEP  have  determined  that  the 
Site  poses  no  significant  threat  to  public 
healdi  or  the  environment. 
DATES:  This  direct  final  deletion  will  be 
effective  August  27,  2002,imless  EPA 
receives  adverse  comments  by  July  29. 
2002.  If  significant  adverse  comments 
are  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  deletion 
in  the  Federal  Regiiter.  informing  the 
public  that  the  deletion  will  not  take 
effect. 

ADDRESSES:  Comments  may  be  mailed 
to:  Mr.  Trevor  Anderson,  Remedial 
Project  Manager,  Emergency  and 
Remedial  Response  Division,  U.S. 
Environmental  Protection  Agency. 
Region  2,  290  Broadway,  19th  Floor, 
New  York,  NY  10007-1866. 

Information  Repositories: 
Comprehensive  information  about  the 
Site  is  available  for  viewing  and  copying 
at  the  Site  information  repositories, 
located  at: 
U.S.  Environmental  Protection  Agency, 

Region  2,  Superfund  Records  Center, 
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290  Broadway.  Room  1828.  New 
York,  New  York  10007-1866.  212- 
637-4308.  Hours:  9  am  to  5  pm — 
Monday  through  Friday  By 
Appointment 

and. 
New  Egypt  Library,  10  Evergreen  Road, 
New  Egypt,  New  Jersey  08533,  609- 
758-7888.  Hours:  10  am  to  5  pm — 
Monday  through  Friday 

and. 

New  Jersey  Department  of 
Environmental  Protection,  Central 
File  Room— CN  413,  401  East  State 
Street,  Trenton,  New  Jersey  08625, 
609-292-0400.  Requires  24-hour 
notification. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Trevor  Anderson,  Remedial  Project 
Manager,  U.S.  EPA,  Region  2,  290 
Broadway,  19th  Floor,  New  York,  NY 
10007-1866,  (212)  637-4425;  fax:  (212) 
637-4429;  e-mail: 
anderson.trevor@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 
rv.  Basis  for  Site  Deletion 
V.  Deletion  Action 

I.  Introduction 

EPA  Region  2  announces  the  deletion 
of  the  Hopkins  Farm  Superfund  Site 
ffom  the  NPL.  EPA  maintains  the  NPL 
as  the  list  of  those  Sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  environment.  Sites  on  the 
NPL  can  have  remedial  actions  financed 
by  the  Hazardous  Substances  Superfund 
Response  Trust  Fund.  As  described  in 
Section  300.425(e)(3)  of  the  NCP,  a  Site 
deleted  bom  the  NPL  remains  eligible 
for  remedial  actions  if  conditions  at  the 
Site  warrant  such  action. 

EPA  considers  this  action  to  be 
noncontroversial  and  routine,  and 
therefore,  EPA  is  taking  it  without  prior 
publication  of  a  Notice  of  Intent  to 
Delete.  This  action  will  be  effective 
August  27,  2002,  xmless  EPA  receives 
significant  adverse  comments  by  July 
29,  2002,  on  this  action.  If  significant 
adverse  comments  are  received  within 
the  30-day  public  comment  period  of 
this  action,  EPA  will  publish  a  timely 
withdrawal  of  this  Direct  Final  Deletion 
before  the  effective  date  of  the  deletion 
and  the  deletion  will  not  take  effect. 
EPA  will,  if  appropriate,  prepare  a 
response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  Notice  Intent  to  Delete  and  the 
comments  already  received.  There  will 


be  no  additional  opportunity  to 
comment. 

Section  II  of  this  doctunent  explains 
the  criteria  for  deleting  Sites  from  the 
NPL.  Section  III  discusses  procediu«s 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  Hopkins  Farm  Superfund 
Site  and  demonstrates  how  it  meets  the 
deletion  criteria. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  Sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA,  in  consultation 
with  the  State,  shall  consider  whether 
any  of  the  following  criteria  have  been 
met: 

(i)  Responsible  parties  or  other  parties 
have  implemented  all  appropriate 
response  actions  required;  or 

(ii)  All  appropriate  Fund-financed 
responses  imder  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking 
remedial  measiues  is  not  appropriate. 

EPA  will  not  conduct  any  further 
reviews  of  this  Site  because  EPA 
believes  that  this  Site  is  suitable  for 
tmlimited  use  and  unrestricted 
exposure.  If  new  information  becomes 
available  which  indicates  a  need  for 
further  action,  EPA  may  initiate  such 
actions  based  upon  §  300.425(e)(3)  of 
the  NCP. 

m.  Deletion  Procedures 

The  following  procediu«s  apply  to 
deletion  of  the  Site: 

1.  In  January  1987,  the  NpEP 
initiated  a  Remedial  Investigation/ 
Feasibility  Study  (lU/FS)  to  characterize 
and  evaluate  Site  contamination. 

2.  On  August  23, 1991,  NJDEP  entered 
into  an  Administrative  Consent  Order 
with  Morton  Thiokol,  Incorporated 
(Morton)  to  conduct  a  removal  action  at 
the  Site.  Morton  was  required  to  reinove 
waste  material  from  the  Site.  In  1994, 
Morton  completed  the  removal  action 
and  collected  post  removal  data. 

3.  In  July  1996,  EPA  completed  a 
Baseline  Risk  Assessment  to  evaluate 
hiunan  health  risks  associated  with  both 
current  and  future  land  use. 

4.  On  September  27, 1996,  EPA  issued 
a  Record  of  Decision  (ROD)  which 
selected  a  no  further  action  remedy  for 
the  Site  and  included  a  monitoring 
program  to  monitor  the  groundwater, 
surface  water,  and  sediment  to  confirm 
that  residual  contamination  remained 
below  levels  of  concern. 


5.  The  required  monitoring  was 
completed  in  March  2001.  The  results  of 
March  2001  sampling  event  are 
summarized  in  the  Revised  Final 
Monitoring  Program  Report:  Notice  of 
Completion  for  the  Hopkins  Farm 
Superfund  Site,  dated  August  24,  2001. 

6.  EPA  consulted  with  Uje  NJDEP  on 
the  deletion  of  the  Site  from  the  NPL 
prior  to  developing  this  Direct  Final 
Deletion. 

7.  The  State  of  New  Jersey,  through 
the  NJDEP,  conciured  with  the  deletion 
of  the  Site  frt)m  the  NPL  on  May  14, 
2002. 

8.  Concurrently  with  the  publication 
of  this  Direct  Final  Deletion,  a  parallel 
Notice  of  Intent  to  Delete  has  been 
published  today  in  the  Notice  section  of 
the  Federal  Register.  Notices  are  also 
being  published  in  a  local  newspqier 
and  appropriate  notice  is  being 
provided  to  federal,  state  and  local 
government  officials,  and  other 
interested  parties. 

9.  EPA  placed  copies  of  documents 
supporting  the  deletion  in  the  Site 
information  repositories  identified 
above. 

10.  If  no  significant  adverse  comments 
are  received,  the  Site  will  be  deleted.  If 
significant  adverse  comments  are 
received  within  the  30-day  public 
comment  period  on  this  action,  EPA 
will  publish  a  timely  notice  of 
withdrawal  of  this  Direct  Final  Deletion 
before  its  effective  date.  EPA  will 
prepare,  if  appropriate,  a  response  to 
comments  and  continue  with  the 
deletion  process  on  the  basis  of  the 
Notice  of  Intent  to  Delete  and  the 
comments  already  received. 

Deletion  of  the  Site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Deletion  of  the  Site  fitjm  &e  NPL  does 
not  in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  Section  300.425(e)(3) 
of  the  NCP  states  that  the  deletion  of  a 
site  from  the  NPL  does  not  preclude 
eligibility  for  future  response  actions, 
should  future  conditions  warrant  such 
action. 

IV.  Basis  for  Site  Deletion 

Background 

The  Hopkins  Farm  Site  is  located 
approximately  one-quarter  mile  north  of 
State  Highway  Routes  528  and  539.  on 
the  east  side  of  Route  539,  in  Plimisted 
Township,  Ocean  County,  New  Jersey.  It 
is  located  on  Block  46,  Lot  16  in 
Plumsted  Township  and  is  privately 
owned.  The  Site  property  consists  of 
approximately  57  acres  of  which  less 
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than  one  acre  was  previously  used  to 
dispose  of  waste  materials.  The  Site  is 
bordered  on  the  west  by  Route  539  and 
on  the  other  sides  by  undeveloped, 
wooded  lots.  On  the  southwest  portion 
of  the  Site  is  a  farm.  The  area 
surrounding  the  Site  is  rural-residential 
and  approximately  1,000  residences  are 
located  within  a  one  mile  radius  of  the 
Site. 

The  Hopkins  Farm  Site  was  allegedly 
used  to  dispose  of  chemical  wastes  firom 
Morton  during  the  late  1950s  and  early 
1960s.  Investigations  of  the  Site  by  the 
Ocean  County  Health  Department, 
Plumsted  Township  representatives  and 
NJDEP  began  in  1980  and  detected 
groundwater  contamination  and 
evidence  of  waste  diunping,  such  as 
laboratory  glassware,  rusted  pails, 
chemical  materials  and  household 
wastes  were  found  on  the  bank  of  a 
stream  located  at  the  Site.  Most  of  the 
industrial  waste  consisted  of  a  rubbery, 
tar-like  material  that  covered  the  bottom 
of  what  appears  to  be  a  natiiral 
depression. 

The  Site  was  placed  on  the  NPL  on 
September  1, 1984.  In  1987,  the  NJDEP 
established  a  Well  Restriction  Area  to 
prevent  new  potable  wells  from 
withdrawing  potential  contaminated 
groundwater. 

Selected  Remedy 

The  RI  for  the  Site  was  conducted  by 
NJDEP  in  two  phases  from  1987  through 
1991.  The  RI  included:  A  geophysical 
survey:  a  soil  gas  survey:  waste  material 
investigations;  soil,  groundwater, 
siirface  water,  and  sediment  sampling: 
and,  a  qualitative  health  and 
environmental  risk  assessment. 

Based  on  the  findings  of  the  RI.  on 
August  23.  1991,  NJDEP  entered  into  an 
Administrative  Consent  Order  with 
Morton  to  conduct  a  Removal  Action  at 
the  Site  to  address  surficial  waste.  The 
Removal  Action  was  performed  in  two 
phases  (Phase  I  and  Phase  11)  and 
included  the  excavation  and  off-site 
disposal  of  waste  materials,  and 
underlying  contaminated  soils. 

Diiring  Phase  I  of  the  Removal  Action, 
in  July  and  Axigust  1992,  841.95  tons 
(565  cubic  yards)  of  waste  materials 
were  excavated  and  transported  off-Site 
for  treatment  by  stabilization  and  then 
disposed  of  in  a  hazardous  waste 
landfill.  Post  Removal  Action  sampling 
performed  in  November  1992  and 
January  1993  indicated  that  elevated 
concentrations  of  a  number  of 
compounds  were  present  in  the  soil. 
Based  on  the  elevated  contamination 
remaining  in  the  soil,  a  second  phase  of 
the  removal  action  was  performed  in 
June  1994.  Phase  II  removal  activities 
resulted  in  the  excavation  and  off-Site 


disposal  of  599.45  tons  (450  cubic 
yards)  of  subsurface  soils.  Phase  II 
included  soil  excavation  dovm  to  and 
within  the  saturated  zone  in  impacted 
areas.  Soil  samples  taken  around  the 
edges  of  the  excavation  during  the 
Removal  Action  confirmed  that  the  full 
extent  of  lateral  contamination  had  been 
addressed.  The  Site  was  then  backfilled 
with  clean  soil. 

Following  the  Removal  Action,  in  July 
1996.  EPA  completed  hiunan  health  and 
ecological  risk  assessments  for  the  Site. 
The  result  of  the  human  health  and 
ecological  risk  assessments  indicated 
that  the  Site,  as  it  existed  after  the 
Removal  Action,  did  not  present 
significant  risks  to  human  health  or  the 
environment. 

The  ROD  for  the  Hopkins  Farm  Site 
was  issued  by  EPA,  with  NJDEP's 
concurrence,  on  September  27. 1996.  In 
the  ROD.  EPA  determined  that  no 
further  remedial  action  was  necessary  at 
the  Site.  The  removal  of  chemical  and 
industrial  waste  materials  from  the  Site 
was  successful  in  remediating  the 
principal  threats  associated  with  the 
Site.  As  part  of  the  no  further  action 
remedy,  a  long-term  monitoring 
program  was  required.  The  long-term 
monitoring  program  included  the 
collection  of  groundwater,  surface 
water,  and  sediment  samples.  In 
addition,  the  ROD  required  Site 
restoration  planting. 

On  SepteQiber  24, 1997.  EPA  entered 
into  an  Administrative  Order  on 
Consent  (the  Order)  with  Morton  to 
implement  the  monitoring  components 
of  the  selected  remedy. 

Between  July  1998  and  April  1999. 
Morton  (a  subsidiary  of  Rolun  &  Haas) 
conducted  four  (4)  monitoring  events  at 
the  Site. 

Based  on  the  results  of  the  foiu 
monitoring  events,  EPA  modified  the 
monitoring  program  to  require  Rohm  & 
Haas  to  perform  one  additional  round  of 
groundwater  monitoring.  On  March  8 
and  9.  2001.  Rohm  &  Haas  collected  and 
analyzed  the  required  groundwater 
samples.  The  results  of  March  2001 
sampling  event  are  summarized  in  the 
August  24,  2001  report  titled.  Revised 
Final  Monitoring  Program  Report: 
Notice  of  Completion  for  the  Hopkins 
Farm  Superfund  Site. 

After  the  completion  of  all  monitoring 
events,  EPA  determined  that  all 
groundwater,  soil,  sediment,  and  surface 
water  samples  met  Federal  and  State 
standards,  except  for  some  elevated 
levels  of  iron  and  aluminum  found  in  a 
limited  number  of  groimdwater 
monitoring  wells. 

EPA  evaluated  the  potential  risk 
associated  with  the  iron  and  aluminum 
concentrations  in  the  groundwater  at  the 


site.  Based  on  this  evaluation,  EPA 
concluded  that  it  is  unlikely  that 
exposiue  to  iron  and  aluminum  levels 
in  the  groundwater  would  result  in  any 
adverse  health  effects. 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
section  113(k).  42  U.S.C.  961 3(k).  and 
CERCLA  Section  117,  42  U.S.C.  9617. 
Documents  in  the  deletion  docket  which 
EPA  relied  on  for  recommendation  of 
the  deletion  from  the  NPL  are  available 
to  the  public  in  the  information 
repositories. 

V.  Deletion  Action 

The  EPA,  with  the  concturence  of  the 
NJDEP.  has  determined  that  all 
appropriate  responses  under  CERCLA 
have  been  completed,  and  that  no 
further  response  actions  under  CERCLA 
are  necessary  and  this  site  is  suitable  for 
unlimited  use  with  unrestricted 
exposure.  Further,  any  groundwater 
withdrawals  will  be  subjected  to  State 
and  Local  requirements  which  protect 
public  health  in  accordance  with  the 
Safe  Drinking  Water  Act  and  other  State 
and  local  requirements.  Therefore,  EPA 
is  deleting  the  Hopkins  Farm  Site  frtim 
the  NPL. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals.  Hazardous 
waste.  Hazardous  substances, 
Intergovernmental  relations,  Penalties,  * 
Reporting  and  recordkeeping 
requirements.  Superfund,  Water 
pollution  control.  Water  Supply. 

Dated:  June  14.  2002. 
lane  M.  Kenny. 
Regional  Administrator,  U.S.  EPA,  Region  2. 

For  the  reasons  set  out  in  this 
document  40  CFR  part  300  is  amended 
as  follows: 

PART  aOCMAMENDEO] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9675;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.12580,  52  FR  2923, 
3  CFR.  1987  Comp.,  p.  193. 

Appendix  B — (Amended] 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  imder  New  Jersey  (NJ)  by 
removing  the  Site  entry  for  "Hopkins 
Farm.  Plumstead  Township". 

[FR  Doc.  02-16268  Filed  6-27-02;  8:45  am] 
HLUNQOOMI 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  414 
[CMS-1223-IFC] 
RIN  0938-AL99 

Medicare  Program;  Criteria  for 
Submitting  Supplemental  Practice 
Expense  Survey  Data  Under  the 
Phyaiclan  Fee  Schedule 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Interim  final  rule  with  comment 
period. 

SUMMARY:  This  interim  final  rule  revises 
criteria  that  we  apply  to  supplemental 
survey  information  supplied  by 
physician,  non-physician,  and  supplier 
groups  for  use  in  determining  practice 
expense  relative  value  units  under  the 
physician  fee  schedule.  This  interim 
final  rule  solicits  public  comments  on 
the  revised  criteria  for  supplemental 
surveys. 

DATES:  Effective  date:  This  regulation  is 
effective  upon  publication. 

Comment  date:  We  will  consider 
comments  concerning  criteria  for 
supplemental  surveys  if  we  receive 
them  at  the  appropriate  address,  as 
provided  below,  no  later  than  5  p.m.  on 
August  27,  2002. 

ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-1223-IFC.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission. 

Mail  written  comments  (one  original 
and  three  copies)  to  the  following 
address  ONLY:  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Human  Services,  Attention: 
CMS-1223-IFC.  P.O.  Box  8013. 
Baltimore.  MD  21244-8013. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  three  copies)  to  one  of 
the  following  addresses: 
Room  ,445-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue. 

SW. .  Washington.  DC  20201 .  or 
Room  C5-14-03.  7500  Security 

Boulevard.  Baltimore,  MD  21244- 

1850. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  commenters  are 


encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  commenters  wishing  to 
retain  a  proof  of  filing  by  stamping  in 
and  retaining  an  extra  copy  of  the 
comments  being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLfMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moiutie.  (410)  786-6864. 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments: 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Medicaid 
Services.  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Monday 
through  Friday  of  each  week  frtim  8:30 
a.m.  to  4  p.m.  Please  call  (410)  786- 
7197  to  schedule  an  appointment  to 
view  the  public  comments. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954.  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  (or  toll-free  at  1-888-293- 
6498)  or  by  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  $9.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  web  site  address  is:  http:// 
www.access.gpo.gov/nara/index.htmI. 

1.  Background 

A.  Leffslative  History 

Section  212  of  the  Balanced  Budget 
Refinement  Act  of  1999  (BBRA)  requires 
us  to  establish  a  process  under  which 
we  will  accept  and  use,  to  the  maximum 
extent  practicable  and  consistent  with 
sound  data  practices,  data  collected  or 
developed  by  entities  and  organizations 


to  supplement  the  data  we  normally 
collect  in  determining  the  practice 
expense  component  of  the  physician  fee 
schedule.  Section  212(b)  states  that  the 
process  must  be  available  for  payments 
for  the  2Q01  and  2002  physician  fee 
schedules.  In  the  May  3,  2000  interim 
final  rule  with  comment  period  (65  FR 
25664),  we  established  the  criteria 
under  which  we  would  accept 
supplemental  data  in  calendar  year  (CY) 
2000  for  use  in  computing  practice 
expense  relative  value  units  (RVUs)  for 
CY  2001.  Among  other  criteria,  we 
indicated  a  precision  level  that  the 
supplemental  data  would  have  to  meet 
to  be  accepted.  We  revised  the  precision 
criteria  in  the  November  1,  2000  final 
rule  (65  FR  65383)  for  data  received  in 
2001.  In  the  November  1,  2001  final  rule 
(66  FR  55254),  we  extended  the 
deadline  for  receipt  of  supplemental 
data  for  an  additional  2  years. 

B.  Current  Criteria  for  Acceptance  of 
Supplemental  Data 

We  established  criteria  that  apply  to 
supplemental  surveys  in  the  May  3, 
2000  interim  final  rule  with  comment 
period  (65  FR  26664).  Any  CMS- 
designated  specialty  group  may  submit 
supplemental  survey  data.  (Please  see 
the  May  3,  2000  interim  final  rule  (65 
FR  25665)  for  the  list  of  designated 
specialties).  In  addition,  the  following 
are  the  specific  criteria  we  will  use: 

•  Physician  groups  must  draw  their 
sample  frtim  the  American  Medical 
Association  (AMA)  Physician  Masterfile 
to  ensure  a  nationally  representative 
sample  that  includes  both  members  and 
non-members  of  a  physician  specialty 
group.  Physician  groups  must  arrange 
for  the  AMA  to  send  the  sample  directly 
to  their  siuvey  contractor  to  ensure 
confidentiality  of  the  sample;  that  is,  to 
ensure  comparability  in  the  methods 
and  data  collected,  specialties  must  not 
know  the  names  of  the  specific 
individuals  in  the  sample. 

•  Non-physician  specialties  not 
included  in  the  AMA's  Socioeconomic 
Monitoring  System  (SMS)  must  develop 
a  method  to  draw  a  nationally 
representative  sample  of  members  and 
non-members.  At  a  minimum,  these 
groups  must  include  former  members  in 
dieir  survey  sample.  The  sample  must . 
be  drawn  by  the  non-physician  group's 
survey  contractor,  or  another 
independent  party,  in  a  way  that 
ensures  the  confidentiality  of  the 
sample;  that  is,  to  ensure  comparability 
in  the  methods  and  data  collected, 
specialties  must  not  know  the  names  of 
the  specific  individuals  in  the  sample. 

•  A  group  (or  its  contractors)  must 
conduct  the  survey  based  on  the  SMS 
survey  instruments  and  protocols. 
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including  administration  and  follow-up 
efforts  and  definitions  of  practice 
expense  and  hours  in  patient  care.  In 
addition,  any  cover  letters  or  other 
information  furnished  to  survey  sample 
participants  must  be  comparable  to  the 
information  previously  supplied  by  the 
SMS  contractor  to  its  sample 
participants. 

•  Physician  groups  must  use  a 
contractor  that  has  experience  with  the 
SMS  or  a  survey  firm  with  experience 
successfully  conducting  national  multi- 
specialty  surveys  of  physicians  using 
nationally  representative  random 
samples. 

•  Physician  groups  or  their 
contractors  must  submit  raw  siuvey  data 
to  us,  including  all  complete  and 
incomplete  survey  responses  as  well  as 
any  cover  letters  and  instructions  that 
accompanied  the  survey,  by  August  1. 
2002  for  data  analysis  and  editing  to 
ensure  consistency.  All  personal 
identifiers  in  the  raw  data  must  be 
eliminated. 

•  The  physician  practice  expense 
data  from  surveys  that  we  use  in  our 
code-level  practice  expense  calculations 
are  the  practice  expenses  per  physician 
hour  in  the  six  practice  expense 
categories — clinical  labor,  medical 
supplies,  medical  equipment, 
administrative  labor,  office  overhead, 
and  other.  Supplemental  survey  data 
must  include  data  for  these  categories. 

In  addition  to  the  above  survey 
criteria,  we  indicated  that  we  would 
review  the  precision  of  the  survey. 
Based  on  our  review  of  existing 
physician  practice  expense  surveys,  we 
indicated  mat  the  ratio  of  the  standard 
error  of  the  mean  to  the  mean  expressed 
as  a  percent,  should  not  be  greater  than 
10  percent  for  overall  practice  expenses 
or  practice  expenses  per  hour.  We 
modified  this  criterion  in  the  physician 
fee  schedule  final  rule  published  on 
November  1,  2000  to  require  a  90- 
percent  confidence  interval  with  a  range 
of  plus  or  minus  10  percent  of  the  mean 
(that  is,  1.645  times  the  standard  error 
of  the  mean,  divided  by  the  metm, 
should  be  equal  to  or  less  than  10 
pmcent  of  the  mean.) 

Since  the  physician  fee  schedule  is  a 
national  fee  schedule,  the  survey  must 
be  representative  of  the  target 
population  nationMride.  We  can 
presiune  national  representativeness  if  a 
random  sample  is  drawn  from  a 
complete  nationwide  listing  of  the 
physician  specialty,  subspecialty,  or 
supplier  category  and  the  response  rate, 
that  this,  the  percent  of  usable  responses 
received  from  the  sample,  is  high.  If  any 
of  these  conditions  (random  sample, 
complete  nationwide  listing,  and  high 
response  rate)  are  not  achieved,  then  the 


potential  impacts  of  the  deviations  upon 
national  representativeness  must  be 
explored  and  dociunented.  For  example, 
if  the  response  rate  is  low,  then 
justification  must  be  furnished  to 
demonstrate  that  the  responders  are  not 
significantly  different  frtim  non- 
responders  with  regard  to  factors 
affecting  practice  expense.  Differential 
weighting  of  subsamples  may  improve 
the  representativeness.  Minor  deviations 
from  national  representativeness  may  be 
acceptable. 

We  believe  that  it  is  impossible  and 
impractical  to  set  rigid  cutoffs  for  most 
of  uiese  criteria,  especially  for  national 
representativeness.  We  are  attempting  to 
be  as  flexible  as  possible  consistent  with 
our  goal  of  obtaining  new  surveys  of 
practice  expense  data  that  are 
scientifically  sound  and 
methodologically  consistent  with  our 
existing  estimates.  For  instance,  a 
specialty  may  include  different  types  of 
physician  practices  (for  example,  urban 
versus  rural,  academic  versus  non- 
academic,  interventional  versiis  non- 
interventional)  that  exhibit  different 
patterns  of  practice  expense.  Similarly, 
a  stratified  sampling  of  these  different 
types  of  practices  may  be  a  more 
efficient  sampling  strategy  than  a  simple 
random  sample  of  the  entire  specialty. 
We  welcome  surveys  with  more 
sophisticated  designs  and  these  types  of 
survey  variations  if  relevance  to  our 
criteria  is  documented. 

We  woiUd  need  to  make  the 
supplemental  survey  data  that  we 
detertnine  complies  with  the  above 
criteria  consistent  with  the  SMS  data  we 
are  using.  Specifically,  we  are  currently 
using  1994  through  1996  specialty 
practice  expense  per-hour  data  from  the 
SMS.  Thus,  we  would  deflate 
supplemental  survey  data  to  be 
consistent  with  the  timeframe  of  the 
data  from  other  specialties  from  the 
SMS.  For  example,  since  the  midpoint 
of  the  SMS  data  we  currently  use  is 
1995,  we  would  deflate  supplemental 
survey  data  to  1995  using  the  Medicare 
Economic  Index.  Therefore,  any 
comparison  between  supplemental 
survey  information  and  the  SMS 
practice  expense  per-hour  data  we  are 
currently  using  should  take  into  accoimt 
that  the  data  should  be  deflated  to  1995 
costs.  We  will  make  comparable 
adjustments  to  bring  future 
supplemental  siuveys  into  the  same 
timeframe  as  SMS  data  used  in  the 
future. 

In  addition,  if  a  specialty  is 
represented  in  the  SMS  data,  we  vtrill 
weight-average  (based  on  the  number  of 
survey  responses)  the  supplemental  data 
with  the  existing  SMS  data  already 
being  used.  If  the  specialty  is  not 


represented  in  the  SMS  data,  we  will 
substitute  the  new  data  for  the 
crosswalked  SMS  data  currently  being 
used  for  the  specialty.  Specialties  may 
also  wish  to  consider  that,  under  our 
methodology  for  determining  practice 
expenses,  we  calculate  specialty- 
specific  practice  expense  RVUs  based 
on  estimates  of  practice  expenses  for 
specific  procedures  in  combination  with 
the  SMS  data.  The  specialty-specific 
practice  expense  RVUs  are  weight- 
averaged  based  on  the  frequency  of 
allowed  services  performed  by  a  given 
specialty.  Thus,  supplemental  data  from 
a  specialty  that  represents  a  small 
proportion  of  the  allowed  services  for  a 
given  procedure  code  will  have  little 
influence  on  the  procediue's  final  value 
in  the  weighted  averaging. 

n.  Provisions  of  the  Interim  Final  Rule 

In  this  interim  final  rule  with 
comment,  we  are  revising  the  precision 
criteria  that  a  siurey  must  meet  to  be 
accepted.  Further,  we  are  amending 
§  414.22(b)(6)  to  reflect  the  2-year 
extension  in  the  deadline  for  submitting 
supplemental  data.  We  will  accept 
supplemental  data  that  meet  the 
estaolished  criteria  that  we  receive  by 
Atigust  1,  2002  to  determine  CY  2003 
practice  expense  RVUs  and  by  August  1, 
2003  to  determine  CY  2004  practice 
expense  RVUs. 

We  have  reviewed  the  criteria  set 
forth  in  the  November  1,  2000  final  rule 
for  the  acceptance  of  supplemental 
practice  expense  survey  data.  We  will 
continue  the  requirements  that 
supplemental  survey  samples  be  drawn 
bom  the  AMA  Physician  Masterfile 
whenever  p>ossible,  be  nationally 
representative,  be  conducted  in  a  way 
that  ensures  confidentiality,  and  be 
based  on  the  SMS  survey  instnunent 
and  protocols.  We  will  also  consider, 
however,  non-probability  sample 
designs  that  follow  accepted  statistical 
guidelines  for  non-probability  sampling. 
We  will  allow  specialties  not 
represented  in  the  AMA  Physician 
Masterfile  to  draw  samples  from  other 
nationally  representative  listings. 

Our  criteria  for  acceptable  response 
rates  vtHl  continue  to  be  as  flexible  as 
possible.  Our  goal  is  to  accept  survey 
data  that  are  representative  of  the 
practice  expenses  of  the  specialty. 
Representativeness  can  be  demonstrated 
either  by  a  high  rate  of  response  or 
evidence  that  shows  the  respondents  are 
not  significantly  or  systematically 
diffierent  bom  non-respondents. 

In  the  November  1,  2000  final  rule  (65 
FR  65383).  we  established  a  criterion 
that  requires  *  *  *  a  90-percent 
'  confidence  interval  wUh  a  range  t>f  plus 
or  minus  10  percent  of  the  mean  (that 
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is.  1.645  times  the  standard  error  of  the 
mean,  divided  by  the  mean  should  be 
equal  to  or  less  than  10  percent  of  the 
mean)."  It  has  been  brought  to  our 
attention  that  this  language  could  cause 
confusion.  Instead,  in  this  nde.  we  are 
indicating  that  we  will  accept  surveys 
that  achieve  a  sampling  error  of  0.15  or 
less  at  a  confidence  level  of  90  percent. 
This  change  refines  both  the 
measurement  of  precision  and  the  level 
of  precision  we  will  accept  and  could 
result  in  out  acceptance  of  more  surveys 
than  the  past  criteria.  In  addition,  we 
will  allow  specialties  that  haye 
submitted  surveys  previously  rejected 
under  the  present  criteria  to  resubmit 
these  survey  to  be  evaluated  under  the 
revised  criterion. 

m.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  vtrill  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section 
of  this  preamble,  and,  when  we  proceed 
with  a  subsequent  dociunent,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

IV.  Waiver  of  Proposed  Rulemaking 
and  30-Day  Delay  in  Efiiefrtive  Date 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Relator  and  invite  public  comment  on 
a  proposed  rule.  The  notice  of  proposed 
rulemaking  includes  a  reference  to  the 
legal  authority  under  which  the  rule  is 
proposed  and  the  terms  and  substance 
of  the  proposed  rule  or  a  description  of 
the  subjects  and  issues  involved.  This 
procedure  can  be  waived,  however,  if  an 
agency  finds  good  cause  that  notice-and- 
comment  procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued.  We  believe,  in  this  instance,  that 
engaging  in  proposed  rulemaking  woidd 
be  contrary  to  the  public  interest.  We 
anticipate  that  our  revised  criteria  will 
be  more  effective  in  evaluating  survey 
data  than  ciurent  criteria  and  will 
permit  us  to  use  more  of  the  practice 
expense  data  submitted.  Currently,  we 
are  aware  of  physician  specialty  groups 
that  will  be  conducting  a  survey  in 
2002.  If  we  do  not  publish  the  improved 
criteria  contained  in  this  interim  final 
rule,  we  will  continue  to  use  the  current 
criteria  to  evaluate  survey  data  to 
determine  physician  fiee  schedule 
payments  because  there  is  insufficient 
time  to  publish  proposed  criteria,  allow 
a  60-day  comment  period,  and  publish 


a  final  rule  in  the  Federal  Register 
before  the  deadline  for  submitting 
supplemental  siuvey  information.  There 
would  be  a  delay  of  at  least  1  year  until 
we  could  apply  the  revised  criteria  to 
survey  data  to  calculate  practice 
expense  RVUs.  Because  we  believe  that 
application  of  the  revised  criteria  will 
produce  better  practice  expense  data  for 
use  in  determining  practice  expense 
RVUs,  we  believe  that  it  is  in  the  public 
interest  for  us  to  apply  these  criteria  to 
evaluate  surveys  this  year.  To  permit 
siuveys  to  be  evaluated  using  die  most 
appropriate  criteria,  we  find  that  it  is  in 
the  public  interest  for  us  to  waive 
notice-and-comment  procedure. 

For  this  reason,  we  find  good  cause  to 
waive  the  notice  of  proposed 
rulemaking  and  to  issue  this  final  rule 
on  an  interim  basis.  We  are  providing  a 
60-day  public  comment  period. 

Section  553(d]  of  the  Administrative 
Procedure  Act  (5  U.S.C.  Section  553(d)) 
ordinarily  requires  a  30-day  delay  in  the 
effective  date  of  final  rules  after  the  date 
of  their  publication  in  the  Federal 
Register.  This  30-day  delay  in  effective 
date  can  be  waived,  however,  if  an 
agency  finds  for  good  cause  that  the 
delay  is  impracticable,  unnecessary,  or 
contrary  to  the  public  interest,  and  the 
agency  incorporates  a  statement  of  the 
finding  and  its  reasons  in  the  rule 
issued. 

We  anticipate  that  our  revised  criteria 
will  be  more  effective  in  evaluating 
survey  data  than  current  criteria  and 
will  permit  us  to  use  more  of  the 
practice  expense  data  submitted. 
Currently,  we  are  aware  that  physician 
specialty  groups  that  will  be  conducting 
a  survey  in  2002.  The  survey  data  must 
be  submitted  to  us  by  August  1,  2002. 
Thus,  if  we  do  not  waive  the  proposed 
rule  and  the  delay  in  effective  date,  we 
believe  that  there  would  be  a  delay  of 
at  least  1  year  until  we  could  apply  the 
revised  criteria  to  survey  data  to 
calculate  practice  expense  RVUs. 
Because  we  believe  that  application  of 
the  revised  criteria  will  produce  better 
practice  expense  data  for  use  in 
determining  practice  expense  RVUs,  we 
believe  that  it  is  in  the  public  interest 
for  us  to  apply  these  criteria  to  evaluate 
our  surveys  this  year.  To  permit  svuveys 
to  be  evaluated  using  the  most 
appropriate  criteria,  we  find  that  it  is  in 
the  public  interest  for  us  to  waive  the 
30-day  delay  in  effective  date. 

V.  Collection  of  Informadon 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  we  are  required  to 
provide  60-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 


requirement,  which  is  subject  to  the 
PRA,  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Although  tnis  rule  contains  an 
information  collection  requirement, 
associated  with  the  submission  of  a 
supplemental  survey  by  any  CMS- 
designated  specialty  group,  we  have 
determined  that  this  requirement  is  not 
subject  to  the  PRA.  In  particular,  to  date, 
CMS  has  not  received  any  more  than 
three  surveys  in  a  given  year.  Therefore, 
this  collection  requirement  is  not 
subject  to  the  PRA  as  defined  under  5 
CFR  1320.3(3). 

VI.  Regulatory  Impact 

We  have  examined  the  impact  of  this 
interim  final  rule  as  required  by 
Executive  Order  12866  (September 
1993,  Regulatory  Planning  and  Review), 
the  regulatory  Flexibility  Act  (RFA) 
(September  16, 1980  Pub.L  996-354), 
section  1102(b)  of  the  Social  Security 
Act,  the  Unfunded  Mandates  Reform 
Act^URMA)  of  1995  (Pub.  L.  104-4), 
and  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  The  RFA  requires  agencies 
to  analyze  options  for  regulatory  relief 
of  small  businesses.  For  purposes  of  the 
RFA,  small  entities  include  small 
businesses,  non-profit  organizations, 
and  government  agencies.  Most 
hospitals  and  most  other  providers  and 
suppliers  are  small  entities,  either  by 
non-profit  status  or  by  having  revenues 
of  $8.5  million  or  less  annually  (except 
mental  health  specialties).  (For  details, 
see  the  Small  Business  Administration's 
web  site  at  http://www.sba.gov/size/ 
naicstb2-ser.pdf].  For  purposes  of  the 
RFA,  all  physicians  and  non-physician 
providers  are  considered  to  be  small 
entities.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity. 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
if  a  rule  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  100 
beds. 

Since  this  interim  final  rule  with 
comment  period  only  modifies  criteria 
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for  physicians,  non-physicians  and 
suppliers  who  wish  to  provide  data  to 
us  in  computing  RVUs  under  the 
physician  fee  schedule,  there  are  no 
budgetary  implications  arising  firom  this 
rule.  The  UNQIA  also  requires  (in 
section  202)  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  developing  any  rule  that 
may  result  in  an  expenditure  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$110  million  or  more  in  any  year.  This 
interim  final  rule  with  comment  period 
will  have  no  consequential  effect  on 
State,  local,  or  tribal  governments.  We 
believe  the  private  sector  cost  of  this 
rule  falls  below  these  thresholds  as  well. 

For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
niunber  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

Lift  of  Subjects  in  42  CFR  Part  414 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases.  Medicare. 
Reporting  and  recordkeeping 
requirements.  Rural  areas,  X-rays. 

For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  ft 
Medicaid  Services  amends  42  CFR 
chapter  IV  as  follows: 

PART  414-PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1871.  and  1881(b)(1) 
of  the  Social  Security  Act  (42  U.S.C.  1302. 
1395(hh].and  13g5rT(b)(l)). 

2.  In  §414.22,  the  introductory  text  is 
republished  and  paragraph  (b)(6)  is 
revised  to  read  as  follows: 

1414^   ReMtv*valiMunto(RVU«). 

CMS  establishes  RVUs  for  physicians' 
work,  practice  expense,  and  malpractice 
insurance. 

•        •        *        •        • 

(b)  Practice  expense  RVUb.  •  *  * 

«        •        •        •        • 

(6)(i)  CMS  establishes  criteria  for 
supplemental  surveys  regarding 
specialty  practice  expenses  submitted  to 
QAS  that  may  be  )ised  in  determining 
practice  expense  RVUs. 


(ii)  Any  CMS-designated  specialty 
group  may  submit  a  supplemental 
survey. 

(iii)  CMS  will  consider  for  use  in 
determining  practice  expense  RVUs  for 
the  physician  fee  schedule  survey  data 
and  related  materials  submitted  to  CMS 
by  August  1.  2002  to  determine  CY  2003 
practice  expense  RVUs  and  by  August  1 , 
2003  to  determine  CY  2004  practice 
expense  RVUs. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  May  21,  2002. 
Thomas  A  Scully, 

Administrator,  Centers  for  Medicare  & 
Medicaid  Services. 

Approved:  )une  5,  2002. 
Tommy  G.  Thompaon. 
Secretary. 

(FR  Doc.  02-16332  Filed  6-27-02;  8:45  am] 
■UMO  oooc  4ia»-oi-# 
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FMmtIm  Of  ttw  CaribbMfi,  QuN  Of 
Mndoo,  and  South  Attanlle;  ComM 
Migratory  Polagic  RMOuroM  of  tht 
QuN  of  Moxleo  and  South  AUanlle; 
Roof  Floh  Flahory  of  Iha  QuN  of 


AQBCV:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 


r:  NMFS  issues  this  final  rule  to 
implement  Amendment  14  to  the 
Fishery  Management  Flan  for  the 
Coastal  Migratory  Pelagic  Resources  of 
the  Gulf  of  Mexico  and  South  Atlantic 
(Amendment  14)  and  Amendment  20  to 
the  Fishery  Management  Plan  for  the 
Reef  Fish  Resources  of  the  Gulf  of 
Mexico  (Amendment  20).  This  final  rule 
establishes  a  3-year  moratorium  on  the 
issuance  of  charter  vessel  or  headboat 
(for-hire)  permits  for  the  reef  fish  fishery 
and  Qoastal  migratory  pelagics  fishery  in 
the  KKclusive  economic  zone  (EEZ)  of 
the  Gulf  of  Mexico.  Also,  as  a 
consequence  of  the  moratorium,  the 
current  charter  vessel/headboat  permit 
for  coastal  migratory  pelagic  fish  U 


restructured  to  provide  separate  permits 
for  the  Gulf  of  Mexico  and  South 
Atlantic.  In  addition.  NMFS  informs  the 
public  of  the  approval  by  the  Office  of 
Management  and  Budget  (OMB)  of  the 
coUection-of-information  requirements 
contained  in  this  final  rule  and 
publishes  the  OMB  control  numbers  for 
those  collections.  The  intended  effect  of 
this  final  rule  is  to  cap  the  nimiber  of 
for-hire  vessels  operating  in  these 
respective  fisheries  at  the  current  level 
while  the  Gulf  of  Mexico  Fishery 
Management  Council  (Coimcil) 
evaluates  the  need  for  further 
management  actions  that  may  be  needed 
to  rebuild  these  fishery  resoiuces.  and 
promote  attaiiunent  of  optimum  yield. 
DATES:  This  final  rule  is  effective  July 
29,  2002,  except  for  the  revisions  to 
$§  622.5(b)(1)  and  622.43(a)(3)(ii). 
which  are  effective  December  26,  2002. 
A0ORE88C8:  Copies  of  the  final 
regulatory  flexibility  analysis  (FRFA) 
and  copies  of  a  supplemental 
environmental  assessment  prepared  by 
NMFS  are  available  firom  the  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N..  St.  Peterabuig.  FL 
33702. 

Comments  on  the  collection-of- 
information  requirements  contained  in 
this  final  nUe  should  be  sent  to  Robert 
Sadler.  Southeast  Regional  Office. 
NMFS.  9721  Executive  Center  Drive  N., 
St.  Petersburg.  FL  33702.  and  to  the 
Office  of  Information  and  Regulatory 
A^in.  Office  of  Management  and 
Budget  (OMB).  Washington.  DC  20503 
(Attention:  NOAA  Desk  Officer). 
TOR  FURTHER  MPORMATION  CONTACT:  Phil 
Steele,  telephone:  727-570-5305,  fax: 
727-570-5583,  e-mail: 
Phil.SteeleOnoaa.gov. 

gUPfLEMENTARY  MFORMATION:  The 

fishery  for  reef  fish  is  managed  under 
the  Fishery  Management  Plan  for  the 
Reef  Fish  Resources  of  the  Gulf  of 
Mexico  (Reef  Fish  FMP)  that  was 

{)repared  by  the  Council.  The  fisheries 
or  coastal  migratory  pelagic  resources 
are  managed  undm  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gidf 
of  Mexico  and  South  Atlantic  (Coastal 
Migratory  Pelagics  FMP)  that  was 
prepared  jointly  by  the  Council  and  the 
South  Atlantic  Fishery  Management 
Council.  These  FMPs  were  approved  by 
NMFS  and  implemented  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Steveiu  Act)  by 
renilations  at  50  CFR  part  622. 
On  February  27.  2002.  NMFS 
announced  the  availability  of 
Amendments  14  and  20  and  requested 
public  comment  on  them  (67  FR  8926). 
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A  proposed  rule  to  implement  the 
measures  in  these  amendments,  with  a 
request  for  comments,  was  published  on 
March  25,  2002  (67  FR  13587).  NMFS 
approved  the  amendments  on  May  29, 
2002.  The  background  and  rationale  for 
the  measures  in  the  amendments  and 
proposed  rule  are  contained  in  the 
preamble  to  the  proposed  rule  and  are 
not  repeated  here. 

Comments  and  Responses 

NMFS  received  four  comments 
addressing  the  proposed  amendment 
and  17  comments  addressing  the 
proposed  rule.  Additionally,  two  nearly 
identical  minority  reports,  each  signed 
by  two  Coimcil  members,  objecting  to 
the  implementation  of  the  proposed 
charter  vessel/headboat  moratorium 
were  submitted.  No  comments  on  the 
initial  regulatory  flexibility  analysis 
were  received.  All  comments  and  the 
minority  reports  are  summarized  and 
responded  to  here. 

Comment  1:  Two  nearly  identical 
minority  reports,  each  signed  by  two 
Council  members,  objecting  to  the 
implementation  of  the  proposed  charter 
vessel/headboat  moratorium  were 
submitted.  The  primary  objections 
expressed  in  these  minority  reports 
were  that  the  moratorium  is  not 
necessary,  would  not  accomplish  its 
stated  goal,  would  reduce  competition 
in  the  for-hire  industry,  would  create  a 
windfall  profit  for  a  select  group  of 
people  and  deny  others  the  right  to 
pursue  an  occupation  of  their  own 
choice,  would  result  in  unnecessary 
social  engineering,  and  would  violate 
national  standards  4  and  8  of  the 
Magnuson-Stevens  Act. 

Response:  The  Coimcil,  in 
■  cooperation  with  the  Gulf  charter 
vessel/headboat  industry,  developed  the 
moratoriimi  to  address  issues  of 
increased  fishing  effort  and  fishing 
mortality  rates  in  the  for-hire  sector  of 
the  recreational  fishery.  Further,  the 
overfished  status  of  several  of  the  major 
stocks  targeted  by  and  the  continuing 
expansion  of  the  recreational-for-hire 
sector  are  problems  that  support  the 
development  and  implementation  of 
this  moratorium.  In  1998,  there  were  an 
estimated  3,220  recreational  for-hire 
vessels  in  the  Gulf  of  Mexico.  Of  these 
for-hire  vessels,  there  are  an  estimated 
1,275  charter  vessels  and  92  headboats; 
the  remainder  are  probably  smaller 
guide  boats  that  usually  fish  inshore. 
The  number  of  charter  boats  operating 
in  the  Gulf  of  Mexico  has  increased 
bom  516  in  1981  to  1,275  in  1998  (147 
percent),  while  the  number  of  headboats 
has  remained  relatively  stable  during 
the  same  period.  Further,  the  number  of 
individusd  angler  charter  vessel  trips 


increased  by  approximately  51  percent 
(through  1998)  over  the  average  number 
of  trips  from  the  previous  decade. 

During  this  same  period,  there  has 
been  an  increase  in  the  number  of  Gulf 
of  Mexico  fish  stocks  identified  as 
overfished  or  approaching  an  overfished 
state.  In  the  January  2001  report  to 
Congress  on  the  Status  of  U.S.  Fisheries, 
red  snapper  and  red  grouper  were 
classified  as  being  overfished  and 
undergoing  overfishing.  Gag  grouper 
was  classified  as  undergoing  overfishing 
and  approaching  an  overfished  state. 
King  mackerel  was  classified  as 
overfished  and  vermilion  snajpper  was 
classified  as  undergoing  overfishing. 
Further,  the  Council  was  notified,  by  a 
letter  from  NMFS  in  February  2001,  that 
greater  amberjack  was  overfished.  While 
all  sectors  have  contributed  to  the 
overfished  status  of  these  important 
fisheries,  increased  fishing  effort  and 
fishing  mortality  rates  by  the  for-hire 
sector  in  recent  years  have  substantially 
increased  the  proportion  of  landings 
attributed  to  that  sector.  The  percent  of 
recreational  red  grouper,  by  number, 
landed  by  the  recreational  for-hire 
sector  increased  irom  14  percent  (1988/ 
1989)  to  32  percent  (1996-1997)  of  the 
total  recreational  landings;  the 
percentage  of  recreational  red  snapper, 
by  number,  landed  by  the  recreational 
for-hire  sector  increased  from  34  percent 
(1981-1982)  to  62  percent  (1988-1989) 
to  71  percent  (1996-1997)  of  the  total 
recreational  landings.  This  increased 
catch  by  the  recreational  for-hire  sector 
has  contributed  to  the  progressively 
earlier  closures  of  the  red  snapper 
recreational  fishery  each  year.  This 
fishery  was  closed  on  November  27  in 
1997,  September  30  in  1998,  and  August 
29  in  1999.  This  progressively  longer 
closure  period  is  adversely  impacting 
the  charter  vessel/headboat  sector  that  is 
dependent  on  this  stock.  Additionally, 
for  king  mackerel,  the  percent 
recreational  landings,  by  number, 
caught  by  the  recreational  for-hire 
fishery  increased  from  17  percent  in 
1983,  to  32  percent  in  1988,  and  to  62 
percent  in  1997,  almost  doubling 
between  each  period.  The  landings  for 
gag  grouper  increased  from  15  percent 
during  1981-1982  to  33  percent  during 
1995-1996,  i.e.,  essentially  doubling 
between  the  first  and  last  period. 
Further,  recreational  for-hire  vessels 
historically  have  landed  most  of  the 
recreational  landings  of  vermilion 
snapper  (90  percent)  and  greater 
amberjack  (63  percent)  during  the 
period  1995-1996. 

In  conjunction  with  existing  bag 
limits  and  size  limits,  the  moratorium 
will  further  moderate  short-term 
increases  in  fishing  effort  in  the  for-hire 


sector  of  the  recreational  fishery  by 
limiting  the  number  of  vessels  in  the 
fishery.  The  moratorium  is  a  form  of 
limited  access  management  that  is 
intended  to  temporarily  stabilize  this 
effort.  It  will  allow  the  Council  the  time 
necessary  to  develop  a  more 
comprehensive  approach  to  help  restore 
overfished  stocks  aiid  will  promote 
attainment  of  optimum  yield  during  the 
interim. 

In  developing  the  moratorium 
program  present  participation  in  the 
fisheries  was  considered  to  the  fullest 
extent  possible.  It  became  obvious  in  the 
development  of  the  moratorium,  and 
from  public  comment,  that  there  were 
numerous  vessels  operating  in  the  Gulf 
recreational  for-hire  fisheries  that  had 
not  obtained  permits.  Apparently,  some 
participants  were  unaware  of  the  permit 
requirements.  As  the  Council  continued 
development  of  the  amendment,  more 
for-hire  fishermen  became  aware  of  the 
permit  requirement  and  obtained 
permits.  The  number  of  vessels 
operating  out  of  the  Gulf  (including 
Monroe  County,  FL)  ports  with  permits 
for  the  reef  fish  or  coastal  migratory 
pelagic  fisheries  was  940  on  November 
18, 1998  (old  control  date),  and  1.650 
vessels  by  August  2000,  or  an  increase 
of  75  percent.  To  ensure  that  the  current 
participants  had  an  opportunity  to  be 
included,  the  Council  selected  March 
29,  2001,  as  the  new  control  date  for 
eligibility.  This  takes  into  full 
consideration  historical  fishing 

Practices  and  dependence  on  the 
sheries  and  clearly  does  not 
discriminate  based  on  state  of  residence. 
Regarding  potential  windfall  profits  to 
current  permit  holders  who  choose  to 
sell  their  permits,  the  vale  of  these 
permits  and  their  projected  profitability 
can  not  be  estimated  at  this  time. 
However,  Ditton  and  Loomis  (1985),  and 
Ditton  and  Vize  (1987),  found  a 
relatively  high  turnover  rate  in  the 
charter  fishing  industry  in  Texas, 
reaching  52  percent  over  5  years  and  75 
percent  over  10  years.  Such  a  high 
turnover  rate  in  the  recreational  for-hire 
sectors  should  make  a  substantial 
number  of  these  permits  readily 
available  (permits  are  fully  transferrable 
under  provisions  of  the  moratorium) 
and  reduce  the  potential  for  windfall 
profits. 

Additionally,  the  minority  reports' 
concern  that  the  permit  moratorium 
violates  national  standard  8  is  not 
warranted.  The  economics  of  the 
fisheries,  and  the  cultural  and  social 
fi-amework  relevant  to  the  fisheries  and 
fishing  communities  were  a  prime 
consideration  of  the  Council  in 
establishing  the  moratorium.  The 
moratorium  and  accompanying  control 
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date  should  effectively  allow 
qualification  and  continued  operation  of 
nearly  all  vessels  or  business  entities 
currently  participating  in  these  fisheries 
and,  thereby,  not  alter  the  economic, 
social,  or  cultural  framework  of  the 
fishing  communities,  other  than  through 
the  short  term  preclusion  of 
participation  expansion.  During  the 
moratorium,  new  participation  into  the 
fisheries  could  still  occur  through  the 
transfer  of  existing  permits,  albeit  at  a 
higher  entry  cost  than  in  the  absence  of 
the  moratorium.  Thus,  new  entry  could 
continue  to  occur  without  resulting  in 
increased  fishing  mortality  rates  on  the 
affected  stocks.  In  the  absence  of  the 
moratorium,  under  status  quo 
conditions,  entry  of  new  vessels  into  the 
fishery  could  continue  imabated.  This 
would  result  in  increased  participation, 
thereby  increasing  fishing  mortality 
rates  on  the  stocks,  which  may 
necessitate  more  restrictive  regulations 
on  the  harvest  of  individual  species. 
This  would  be  expected  to  produce 
declines  in  angler  benefits  and 
participation,  for-hire  and  support 
industry  profitability,  and  degradation, 
of  the  social  and  cultural  framework 
surrounding  these  fisheries.  The 
temporary  reduction  in  increased 
fishing  mortality  rates,  through  the  cap 
on  participation,  should  forego  these 
adverse  conditions. 

Further,  the  Council  and  NMFS 
prepared  a  Regulatory  Impact  Review 
(RIR)  and  a  Final  Regulatory  Flexibility 
Analysis  (FRFA)  that  assess  the 
socioeconomic  effects  of  the  preferred 
measures  and  alternatives  considered  by 
the  Council  and  NMFS.  The  costs  and 
benefits  of  the  rule  are  assessed  in  the 
RIR  and  the  economic  imfJacts  on  small 
entities  are  assessed  in  the  RIR/FRFA. 
The  Council  considered  the  economic 
implications  of  each  alternative  for 
achieving  the  management  objective  of 
moderating  short-term  future  increases 
in  fishing  effort  while  attempting  to 
stabilize  fishing  mortality  in  the  for-hire 
sector  of  the  recreational  fishery.  The 
FRFA  identifies  the  alternatives  vnth 
less  economic  impacts  on  small  entities 
and  sets  forth  the  reasons  why  such 
alternatives  were  rejected.  NMFS 
believes  that  the  approved  measxires 
were  based  on  the  best  available 
scientific  information  and  will  achieve 
the  management  objective  in  a  fair  and 
equitable  manner,  while  minimizing  the 
adverse  economic  impacts  to  the  extent 
practicable. 

Comment  2:  Two  individuals 
opposing  the  amendment  stated  that  the 
public  had  not  received  adequate 
notification  of  the  amendment. 

Response:  Two  sets  of  public  hearings 
for  the  Draft  Charter  Vessel/Headboat 


Moratorium  Amendment  were  held  at 
10  locations  throughout  the  Gulf  of 
Mexico  from  Port  Isabel,  TX.  to  Madeira 
Beach,  FL,  during  the  period  December 
6, 1999,  through  December  15, 1999, 
and  February  5,  2001,  through  February 
21,  2001.  In  addition,  public  testimony 
on  the  proposed  moratorium  was  heard 
at  the  Council  meeting  in  Mobile,  AL, 
on  March  12,  2001.  Fiulher,  an 
advanced  notice  of  proposed 
rulemaking  to  establish  the  March  29, 
2001.  control  date  was  published  in  the 
Federal  Register  on  June  14.  2001  (66  FR 
32312).  Additionally,  following  the 
Council's  submission  of  the  amendment 
to  NMFS  for  Secretarial  review,  a  notice 
of  availability  annoimcing  the 
amendment  was  published  in  the 
Federal  Register  on  February  27.  2002 
(67  FR.  8926).  Comments  were  accepted 
from  the  public  through  April  29.  2002. 
The  proposed  rule  and  request  for 
comments  Were  published  in  the 
Federal  Ref^ater  on  March  23,  2002  (67 
FR.  13587).  Comments  were  accepted 
through  May  9,  2002.  Finally,  two 
NMFS  Southeast  Fisheries  Bulletins 
announcing  the  public  comment  period 
for  the  proposed  amendment  and  final 
rule  were  oistributed  on  April  3.  2002. 

Comment  3:  Seven  individuals  stated 
that  the  permit  moratorium  restricted 
free  enterprise  throughout  the 
recreational  for-hire  sector. 

Response:  During  the  moratorium, 
new  participation  into  the  fisheries  can 
still  occur  through  the  transfer  of 
existing  permits,  albeit  at  a  higher  entry 
cost  than  in  the  absence  of  the 
moratorium.  Thus,  new  entry  can 
continue  to  occur  without  resulting  in 
increased  fishing  mortality  rates  on  the 
affected  stocks. 

Comment  4:  One  individual  stated 
that  NMFS  lacked  sufficient  catch  data 
for  the  recreational  for-hire  sector  to 
support  a  moratorium  on  the  issuance  of 
new  permits. 

Response:  NMFS  believes  that  the 
approved  measures  are  based  on  the 
best  available  science  and  are  consistent 
with  the  precautionary  approach  to 
fisheries  management.  Sufficient  id 
entific  information  (see  Response  to 
Comment  1)  suggests  that  the  nimiber  of 
charter  boats  ana  individual  angler 
charter  vessel  trips  have  increased 
substantially  over  the  past  decade. 
During  this  same  period,  there  has  been 
an  increase  in  the  number  of  fish  stocks 
identified  as  overfished  or  approaching 
an  overfished  state  that  are  targeted  by 
the  recreational  for-hire  sector  (i.e..  red 
snapper,  red  grouper,  gag  grouper, 
vermilion  snapper,  and  greater 
amberiack).  \A^le  all  sectors  have 
contributed  to  the  overfished  status  of 
these  important  fisheries,  increased 


fishing  effort  and  fishing  mortality  rates 
by  the  recreational  for-hire  sector  in 
recent  years  have  substantially 
increased  the  proportion  of  landings 
attributed  to  that  sector.  This  increase  in 
fishing  effort  and  fishing  mortality  rates 
in  the  for-hire  sector  of  the  recreational 
fishery  further  support  the 
implementation  of  the  moratorium. 

Change  From  the  Proposed  Rule 

In  §  622.4(r)(4).  NMFS  removed  the 
third  sentence  which  read.  "No  more 
than  one  owner  of  a  currently  permitted 
vessel  will  be  credited  with  meeting  the 
permit  history  criterion  based  on  a 
vessel's  permit  history."  This  sentence 
is  imnecessary  and  ambiguous.  The 
sentence  was  intended  to  clarify  that  in 
cases  where  ownership  of  a  permitted 
vessel  involved  multiple  persons  (e.g., 
joint  ownership  or  a  corporation) 
eligibility  would  apply  to  the  single 
owning  entity  not  to  each  of  the 
individuals  constituting  the  owning 
entity.  However,  the  sentence  could  be 
misinterpreted  as  meaning  that  if  a 
permitted  vessel  was  owned  by  two  or 
more  different  owners  during  the 
qualifying  period  for  eligibility,  only 
one  of  those  owners  would  be  eligible 
for  a  permit  under  the  moratorium.  That 
is  incorrect  and  inconsistent  with  the 
intent. 

Further,  because  it  is  standard 
practice  to  treat  multi-person  ownership 
as  a  single  owner,  the  sentence  is 
unnecessary  and  has  been  removed  from 
the  final  rule. 

Qaasification 

The  Administrator.  Southeast  Region.' 
NMFS  determined  that  Amendments  14 
and  20,  which  this  final  rule 
implements,  are  necessary  for  the 
conservation  and  management  of  the 
coastal  migratory  pelagics  and  reef  fish 
fisheries  of  the  Gulf  of  Mexico  and  that 
they  are  consistent  with  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 

Tliis  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

NMFS  prepared  an  FRFA  that 
describes  the  economic  impact  that  this 
final  rule  will  have  on  small  entities.  A 
description  of  the  action,  why  it  is  being 
implemented,  and  the  legal  basis  for  this 
action  are  contained  in  the  preamble  of 
this  final  rule.  A  description  of 
significant  alternatives  to  the  proposed 
rule  and  a  discussion  of  how  the 
alternatives  attempt  to  minimize 
economic  impacts  on  small  entities 
follows.  Six  alternatives  to  the  proposed 
moratorium  were  considered.  'These 
were:  a  5-year  moratoriimi  instead  of 
the  proposed  3-year  moratoriimi;  status 
quo;  a  50-percent  incoine  reqiiirement 


Federal  Register /Vol.  67,  No.  125 /Friday,  June  28,  2002 /Rules  and  Regulations  43561 


for  renewal  in  lieu  of  a  moratorium;  for- 
hire  species  quotas;  a  3-  or  5-year 
moratorium  in  combination  with 
species  quotas;  and  a  3-year 
moratorium  with  mandatory  expiration 
should  the  red  snapper  restrictions 
become  more  severe.  Since  the  status 
quo  alternative  would  not  accomplish 
the  Coimcils  goals,  among  the  remaining 
alternatives,  including  the  proposed 
rule,  the  proposed  rule  was  determined 
to  produce  the  least  impacts  on  small 
entities.  The  5-year  alternative  would 
provide  a  more  stable  planning  horizon 
for  industry  participants  but  extend  the 
period  during  which  capacity  expansion 
and  restrictions  on  new  entry  would  be 
impacted.  The  50  percent  income 
requirement  would  result  in  contraction 
of  existing  participants  beyond  the 
intent  of  the  Council,  which  is  to 
stabilize  rather  than  contract  the  fishery 
while  a  more  comprehensive  evaluation 
is  conducted  and  management  program 
is  designed.  Species  quotas  would 
subject  the  fishery  to  disruptive  ■ 
closures.  Linkage  to  the  red  snapper 
management  environment  was 
determined  to  be  indefensible  and, 
therefore,  would  not  allow 
implementation  of  the  proposed  rule 
and  would  forego  the  perceived  benefits 
of  stabilization.  In  summary,  the 
proposed  rule  would  best  accomplish 
the  Council's  intent  while  minimizing 
impacts. 

A  summary  of  the  analysis  follows. 
The  Magnuson-Stevens  Act  provides  the 
statutory  basis  for  the  final  rule.  The  ' 
objective  of  the  final  rule  is  to  cap  the 
number  of  for-hire  vessels  permitted  to 
fish  for  reef  fish  or  coastal  migratory 
pelagics  in  the  EEZ  of  the  Gulf  of 
Mexico  at  the  current  level  while  the 
Council  assesses  the  actions  necessary 
to  restore  overfished  reef  fish  and  king 
mackerel  stocks  and  determine  whether 
a  more  comprehensive  effort 
management  system  is  appropriate  for 
these  fisheries.  The  final  rule  will: 
create  a  new  for-hire  vessel  permit  for 
the  Gulf  EEZ  for  vessels  fishing  for  reef 
fish  and/or  coastal  migratory  pelagics; 
establish  a  3-year  moratoriimi  on  the 
issuance  of  new  for-hire  vessel  permits 
effective  the  date  that  the  final  rule 
implementing  Amendments  14  and  20 
becomes  effective;  establish  eligibility 
requirements  for  the  permits  that  would 
accommodate  owners  of  vessels  that 
possessed  or  had  applied  for  charter/ 
headboat  reef  fish  and/or  coastal 
migratory  pelagic  permits  on  or  before 
March  29,  2001,  and  who  possess  such 
permit(s)  as  of  the  effective  date  of  the 
final  rule  implementing  this 
moratorium,  new  for-hire  vessels 
contracted  for  or  under  construction 


prior  to  March  29,  2001,  and  historical 
captains;  allow  full  transference  of 
permits  during  the  moratorium  with  or 
without  the  vessel  but  without  any 
increase  in  the  passenger  capacity  of  the- 
recipient  vessel  (permits  with  a 
historical  captain  endorsement  may 
only  be  transferred  to  a  vessel  operated 
by  the  historical  captain);  not  allow 
permit  renewal  during  the  moratorium 
for  permits  not  renewed  within  1  year 
of  expiration;  allow  an  appeal  process  to 
resolve  issues  related  to  initial 
eligibility;  and,  establish  reporting  and 
permit  renewal  conditions. 

The  creation  of  a  for-hire  permit  and 
implementation  of  a  3-year  moratorium 
for  the  issuance  of  new  permits  will 
provide  some  stability  for  the  for-hire 
sector  in  terms  of  number  of 
participating  vessels  while  the  need  for 
a  more  comprehensive  controlled  access 
or  effort  management  system  is 
evaluated.  The  specific  number  of 
vessels  accommodated  by  the  rule  is 
unknown  since  it  is  not  known  how 
many  individuals  will  qualify  and  seek 
permits  under  the  boat  construction  or 
historical  captain  provisions.  The 
moratorium  will  also  not  produce  a  hard 
cap  on  effort  in  the  form  of  angler  trips 
since  current  vessels  may  be  operating 
under  less  than  full  passenger  capacity 
and  will  retain  the  flexibility  to  increase 
the  frequency  of  partial-day  trips. 
Nevertheless,  this  final  rule  will  limit 
expansion  to  the  capacity  of  current 
participants.  This  will  allow 
identification  and  enumeration  of 
vessels  in  these  fisheries  to  support 
essential  data  collection  and  establish  a 
more  stable  environment  for  assessing 
the  status  of  the  fishery  in  support  of 
subsequent  regulation. 

This  final  rule  will  effectively  allow 
status  quo  operation  by  current 
participants  in  the  fishery  who  had  such 
permits  (or  applied  for  such)  at  some 
time  during  March  29,  2000,  to  March 
29,  2001,  and  who  also  have  a  valid 
permit  on  the  date  the  final  rule 
becomes  effective.  The  eligibility 
provisions  for  new  vessel  construction 
and  historical  captains  will  further 
protect  the  opportunities  of  individuals 
who  have  demonstrated  a  dependence 
on  the  fishery  through  capital 
investment  or  historical  participation. 
The  only  impediment  to  the  status  quo 
business  practices  of  such  initial 
qualifiers  is  the  limitation  on  vessel 
passenger  capacity  upgrades  under  the 
current  permit.  Such  upgrade  will  be 
possible,  however,  through  the  purchase 
of  the  appropriate  permit  frtim  another 
vessel.  The  liberal  provisions  for  permit 
transfer  support  business  upgrade,  allow 
the  entrance  of  new  operators  or 
buyouts  by  more  efficient  operators,  and 


create  a  marketable  asset  that  may 
enhance  the  value  of  the  vessel  and 
client  lists  should  a  participant  decide 
to  sell  his/her  business.  The  eligibility 
and  transfer  provisions  are,  thus, 
consistent  with  the  intent  to  allow 
status  quo  participation  while  it  is 
determined  whether  current  effort  levels 
are  appropriate,  rather  than  legislate 
reductions,  l^e  appeals  process  will 
afford  valid  participants  the  opportunity 
to  address  record  discrepancies  that 
adversely  affect  their  eligibility.  Finally, 
the  renewal  provisions  support  the 
fishery  management  process  by  aiding 
in  the  collection  of  essential  harvest  and 
participation  information. 

Business  operations  in  the  for-hire 
sector  consist  primarily,  if  not 
exclusively,  of  small  business  entities. 
For-hire  vessel  operations  are 
considered  small  business  entities  if 
they  generate  receipts  of  less  than  $6.0 
million  per  year.  The  average  gross 
revenues  for  charter  boats  operating  in 
1997  was  $83,000  for  vessels  in 
Alabama  through  Texas  (based  on 
average  numbers  of  trips  per  vessel  and 
average  fee  per  tnp)  and  $68,000  for 
vessels  in  Florida,  while  the  average 
gross  revenues  for  head  boats/ party 
boats  was  $328,000  in  Alabama  through 
Texas  and  $324,000  in  Florida.  Current 
revenues  may  exceed  those  of  1997.  but 
the  revenue  performance  of  the  fishery 
clearly  qualifies  the  participants  to  fit 
the  definition  of  small  business  entities. 

All  for-hire  vessels  that  fish  for  reef 
fish  or  coastal  migratory  pelagics  in  the 
Gulf  of  Mexico  EEZ  will  be  affected  by 
this  final  rule.  However,  all  of  these 
vessels  are  currently  required  to  possess 
the  appropriate  for-hire  permits  for  the 
fisheries  in  which  they  participate.  The 
only  effective  new  permit  implication  of 
this  final  rule  is  to  require  vessels 
expecting  to  fish  for  coastal  migratory 
pelagics  in  both  the  Gulf  of  Mexico  and 
South  Atlantic  to  obtain  two  permits, 
one  for  each  subregion.  instead  of  the 
current  single  permit  which  allows 
fishing  in  either  subregion.  This  will 
require  an  additional  $20  application 
fee  for  the  second  permit.  As  of  the 
control  date  of  March  29,  2001,  there 
were  2,226  permitted  for-hire  vessels,  of 
which  1,737  had  both  reef  fish  and 
coastal  migratory  pelagic  charter 
permits,  123  had  only  the  reef  fish 
charter  permit,  and  366  had  only  the 
coastal  migratory  pelagic  charter  permit. 
These  totals  are  substantially  greater 
than  those  at  the  previous  control  date 
of  November  18, 1998,  when  there  were 
only  940  permitted  for-hire  vessels,  of 
which  723  had  both  permits,  58  had 
only  the  reef  fish  permit  and  159  had 
only  the  coastal  migratory  pelagic 
permit.  While  total  permit  numbers 
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more  than  doubled  during  this  time 
span,  a  potentially  substantial  portion  of 
the  increase  is  likely  attributed  to 
vessels  that  were  previously  operating 
in  the  fishery  without  the  proper 
permits,  since  a  frequent  comment  at 
public  hearings  was  that  operators  were 
unaware  of  the  ciurent  permit 
requirements.  Thus,  not  all  of  the 
increase  is  believed  to  be  due  to  either 
new  participation  or  speculative 
purchase.  It  is  not  cunenUy  known  how 
many  vessels  obtained  their  first  for-hire 
permit  after  the  cut-off  date  and  would, 
therefore,  not  be  eligible  for  the  initial 
receipt  of  the  permit.  Nor  is  it  known 
how  many  vessels  might  be  expected  to 
enter  the  fishery  during  the  moratorium 
period  in  the  absence  of  a  moratorium. 
The  large  increase  in  permits  suggests 
that  a  substantial  number  of  vessels 
interested  in  participating  in  the  fishery 
have  already  established  qualification, 
and  the  liberal  qualification  and  transfer 
provisions  of  this  final  rule  should 
allow  further  entry  by  interested 
individuals,  albeit  at  a  larger  cost  due  to 
the  need  to  purchase  a  permit  from  a 
current  operation.  However,  since  all 
vessels  in  the  fishery  will  be  affected 
and  all  are  considered  small  business 
entities,  it  is  concluded  that  a 
significant  number  of  small  entities  will 
be  affected  by  this  final  rule. 

No  significant  issues  were  raised  by 
public  comments  in  response  to  the 
IRFA.  Therefore,  no  changes  were  made 
in  the  final  rule  as  a  result  of  such 
comments. 

The  determination  of  significant 
economic  impact  can  be  ascertained  by 
examining  two  criteria, 
disproportionality  and  profitability.  The 
disproportionality  question  is:  will  the 
regulations  place  a  substantial  number 
of  small  business  entities  at  a  significant 
competitive  disadvantage  to  large 
business  entities?  Although  some 
variation  exists  between  vessel 
operation  type  (guide  boat,  charter  boat, 
and  head/party  boat),  vessel  length,  and 
degree  of  participation  in  the  fishery 
(number  of  trips  per  year),  all  vessels  are 
classified  as  small  business  entities. 
Thus,  the  issue  of  disproportionality  is 
not  relevant  in  the  present  case. 

The  profitability  question  is:  will  the 
regulations  significantly  reduce  profit 
for  a  substantial  number  of  small 
entities?  Two  categories  of  operations 
will  be  affected  by  the  final  rule, 
qualifying  vessels  and  non-qualifying 
vessels.  Effects  on  qualifying  vessels 
may  accrue  through  the  permit  fee,  the 
reporting  requirement,  and  the 
limitation  on  passenger  capacity 
expansion.  While  permit  fees  are  $50  for 
the  first  permit  and  $20  each  for  any 
additional  permit,  all  vessels  are 


currently  required  to  possess  a  f>ermit. 
Thus,  permit  costs  should  not  be 
substantially  affected,  nor  should  they 
significantly  affect  profits.  The  reporting 
requirement  impacts  time  expenses 
ramer  than  actual  monetary  outlays  and, 
therefore,  do  not  directly  affect 

[irofitability.  The  effects  on  profits  of  the 
imitation  on  passenger  capacity 
expansion  cannot  be  estimated  because 
neither  the  cost  of  purchasing  an 
existing  permit,  the  expected  rate  of 
expansion  (what  portion  of  vessels 
might  be  expected  to  expand),  or  the 
expected  average  capacity  expansion 
(i.e.,  what  the  average  expansion  will  be 
from  what  starting  passenger  capacity  to 
what  final  passenger  capacity)  can  be 
forecast. 

Effects  on  the  profits  of  non- 
qualifying vessels  will  consist  of  the 
effects  of  not  being  allowed  to  continue 
participation  ill  the  fishery  or  the 
requirement  that  new  entrants  into  the 
fishery  piirchase  an  existing  permit.  The 
effects  on  profits  for  these  vessels  are 
unknown  since  neither  the  price  of  the 
necessary  permit  nor  the  alternative 
operation  options  (what  these  vessels 
might  do  and  what  the  profitability 
profile  of  this  option  is  in  lieu  of 
participating  in  the  for-hire  fishery)  for 
these  vessels  are  known.  The  number  of 
small  entities  this  might  entail  is  also 
unknown. 

Copies  of  the  FRFA  are  available  upon 
request(see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  final  rule  contains  five 
coUection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA)~namely,  a  requirement  to  submit 
a  charter  vessel/headboat  permit 
application,  submission  of  information 
on  vessel  construction,  submission  of 
information  on  historical  captain 
eligibihty,  submission  of  appeals  of 
NMFS'  initial  denial  of  a  charter  vessel/ 
headboat  permit,  and  mandatory 
responses  to  NMFS'  (voluntary)  Marine 
Recreational  Fishing  Vessel  Directory 
Telephone  Survey  (charter  vessels  only). 
The  collection  of  this  information  has 
been  approved  by  OMB  imder  OMB 
control  number  0648-0451  for  the 
permit-related  information  collections 
and  OMB  control  number  0648-0452  for 
the  NMFS'  Marine  Recreational  Fishing 
Vessel  Directory  Telephone  Survey.  The 
public  reporting  burdens  for  these 
collections  of  information  are  estimated 


to  average  20  minutes,  2  hoiirs,  2  hours, 
5  hours,  and  7  minutes  per  response, 
respectively,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  In  addition, 
§  622.5(b)(1)  of  this  rule  revises  slightly 
(i.e.,  revises  the  names  of  the  applicable 
permits  consistent  with  this  rule)  the 
requirement  for  charter  vessel/headboat 
submission  of  a  fishing  trip  record  if 
selected  by  the  Science  and  Research 
Director.  The  requirement  applicable  to 
headboats  has  been  approved  by  OMB 
under  control  number  0648-0016  with 
an  estimated  time  per  response  of  12 
minutes.  NMFS  does  not  currently  have 
PRA  approval  to  select  any  charter 
vessels  for  this  reporting  and  would 
obtain  OMB  clearance  prior  to  making  • 
any  selection.  Send  comments  regarding 
these  burden  estimates  or  any  other 
aspect  of  the  collection  of  information 
requirements,  including  suggestions  for 
reducing  the  burden,  to  NMFS  and  to 
OMB  (see  ADDRESSES). 

List  of  Subjects  in  SO  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  )une  24,  2002. 
WilliunT.Hoguth, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  amended 
as  follows: 

PART  622-F1SHERIES  OF  THE 
CARIBBEAN,  GULF.  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  622.4,  paragraphs  (a)(1)  and  (g) 
are  revised  and  paragraph  (r)  is  added 
to  read  as  follows: 

1622^    ParmHs  and  fees. 

(a)  *  •  • 

(1)  Charter  vessel/headboat  permits. 
(i)  For  a  person  aboard  a  vessel  that  is 
operating  as  a  charter  vessel  or  headboat 
to  fish  for  or  possess,  in  or  bom  the 
EEZ,  species  in  any  of  the  following 
species  groups,  a  valid  charter  vessel/ 
headboat  permit  for  that  species  group 
must  have  been  issued  to  the  vessel  and 
must  be  on  board — 

(A)  Gulf  coastal  migratory  pelagic 
fish. 

(B)  South  Atlantic  coastal  migratory 
pelagic  fish. 

(C)  Gulf  reef  fish. 
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(D)  South  Atlantic  snapper-grouper. 

(ii)  See  paragraph  (r)  of  this  section 
regarding  a  moratorium  on  Gulf  charter 
vessel/headboat  permits  and  the 
associated  provisions. 

(iii)  See  paragraph  (r)(12)  of  this 
section  for  an  explanation  of  the 
requirement  for  the  new  charter  vessel/ 
headboat  permit  for  South  Atlantic 
coastal  migratory  pelagic  fish  and  for 
procedures  for  initial  application  and 
issuance  of  that  permit. 

(iv)  A  charter  vessel  or  headboat  may 
have  both  a  charter  vessel/headboat 
permit  and  a  commercial  vessel  permit. 
However,  when  a  vessel  is  operating  as 
a  charter  vessel  or  headboat,  a  person 
aboard  must  adhere  to  the  bag  limits. 
See  the  definitions  of  "Charter  vessel" 
and  "Headboat"  in  §622.2  for  an 
explanation  of  when  vessels  are 
considered  to  be  operating  as  a  charter 
vessel  or  headboat,  respectively. 
***** 

(g)  Transfer.  A  vessel  permit,  license, 
or  endorsement  or  dealer  permit  issued 
under  this  section  is  not  transferable  or 
assignable,  except  as  provided  in 
paragraph  (m)  of  this  section  for  a 
commercial  vessel  permit  for  Gulf  reef 
fish,  in  paragraph  (n)  of  this  section  for 
a  fish  trap  endorsement,  in  paragraph 
(o)  of  this  section  for  a  Gulf  king 
mackerel  gillnet  endorsement,  in 
paragraph  (p)  of  this  section  for  a  red 
snapper  license,  in  paragraph  (q)  of  this 
section  for  a  king  mackerel  permit,  in 
paragraph  (r)  of  this  section  for  a  charter 
vessel/headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  or  Gulf  reef  fish, 
in  §622. 17(c)  for  a  commercial  vessel 
permit  for  golden  crab,  or  in  §  622.18(e) 
for  a  commercial  vessel  permit  for  South 
Atlantic  snapper-grouper.  A  person  who 
acquires  a  vessel  who  desires  to  conduct 
activities  for  which  a  permit  or 
endorsement  is  required  must  apply  for 
a  permit  or  endorsement  in  accordance 
with  the  provisions  of  this  section.  If  the 
acquired  vessel  is  currently  permitted, 
the  application  must  be  accompanied  by 
the  original  permit  and  a  copy  of  the 
vessel's  new  USCG  documentation  or 
state  registration. 
***** 

(r)  Moratorium  on  charter  vessel/ 
headboat  permits  for  Gulf  coastal 
migratory  pelagic  fish  and  Gulf  reef  fish. 
The  provisions  of  this  paragraph  (r)  are 
applicable  through  July  29,  2005. 

(1)  Applicability.  Beginning  December 
26,  2002,  the  only  valid  charter  vessel/ 
headboat  permits  for  Gulf  coastal 
migratory  pelagic  fish  or  Gulf  reef  fish 
are  those  that  have  been  issued  under 
the  moratorium  criteria  in  this 
paragraph  (r).  No  applications  for 
additional  charter  vessel/headboat 


permits  for  these  fisheries  will  be 
accepted.  Existing  permits  may  be 
renewed,  are  subject  to  the 
transferability  provisions  in  paragraph 
(r)(9),  and  are  subject  to  the  requirement 
for  timely  renewal  in  paragraph  (r)(10) 
of  this  section. 

(2)  Initial  eligibility.  Initial  eligibility 
for  a  charter  vessel/headboat  permit  for 
Gulf  coastal  migratory  pelagic  fish  or 
Gulf  reef  fish  is  limited  to  the 
following — 

(i)  An  owner  of  a  vessel  that  had  a 
valid  charter  vessel/headboat  permit  for 
Gulf  reef  fish  or  coastal  migratory 
pelagic  fish,  or  whose  application  for 
such  permit  had  been  received  by 
NMFS,  at  some  time  during  the  period 
March  29,  2000,  through  March  29, 
2001,  and  who  has  such  a  valid  permit 
on  the  effective  date  of  the  final  rule 
that  contains  this  paragraph  (r](2)(i). 

(ii)  Any  person  who  can  provide 
NMFS  with  documentation  verifying 
that,  prior  to  March  29,  2001,  he/she 
had  a  charter  vessel  or  headboat  under 
construction  and  that  the  associated 
expenditures  were  at  least  $5,000  as  of 
that  date.  If  the  vessel  owner  was 
constructing  the  vessel,  the  vessel 
owner  must  provide  NMFS  with 
receipts  for  the  required  expenditures.  If 
the  vessel  was  being  constructed  by 
someone  other  than  the  owrner,  the 
owner  must  provide  NMFS  with  a  copy 
of  the  contract  and/or  receipts  for  the 
required  expenditures. 

(iii)  A  historical  captain,  defined  for 
the  purposes  of  paragraph  (r)  of  this 
section  as  a  person  who  provides  NMFS 
with  documentation  verifying  that — 

(A)  Prior  to  March  29,  2001,  he/she 
was  issued  either  a  USCG  Operator  of 
Uninspected  Passenger  Vessel  license 
(commonly  referred  to  as  a  6-pack 
license)  or  a  USCG  Masters  license  and 
operated,  as  a  captain,  a  federally 
permitted  charter  vessel  or  headboat  in 
the  Gulf  reef  fish  and/or  coastal 
migratory  pelagic  fisheries  that  was  not 
permitted  in  his/her  name  or  the  name 
of  a  corporation  in  which  he/she  was  a 
shareholder;  and 

(B)  At  least  25  percent  of  his/her 
earned  income  was  derived  from  charter 
vessel  or  headboat  fishing  in  one  of  the 
years,  1997, 1998, 1999,  or  2000. 

(3)  Special  conditions  applicable  to 
■eligibility  based  on  historical  captain 

status.  A  person  whose  eligibility  is 
based  on  historical  captain  status  will 
be  issued  a  letter  of  eligibility  by  the 
RA.  The  letter  of  eligibility  may  be 
redeemed  through  the  RA  for  a  charter 
vessel/headboat  peimit  for  Gulf  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish,  with  a  historical  captain 
endorsement.  The  letter  of  eligibility  is 
valid  for  the  dination  of  the 


moratorium;  is  valid  only  for  a  vessel  of 
the  same  authorized  passenger  capacity 
as  the  vessel  used  to  document  earned 
income  in  paragraph  (r}(2)(iii)(B)  of  this 
section;  and  is  valid  only  for  the 
fisheries  certified  on  the  application 
under  paragraph  (r)(2)(iii)(A)  of  this 
section.  A  charter  vessel/headboat 
permit  for  Gulf  coastal  migratory  pelagic 
fish  or  Gulf  reef  fish  with  a  historical 
captain  endorsement  is  valid  only  on  a 
vessel  that  the  historical  captain 
operates  as  a  captain. 

(4)  Determination  of  eligibility  based 
on  permit  history.  NMFS'  permit  records 
are  the  sole  basis  for  determining 
eligibility  based  on  permit  or 
application  history.  An  owner  of  a 
currently  permitted  vessel  who  believes 
he/she  meets  the  permit  or  application 
history  criterion  based  on  ownership  of 
a  vessel  under  a  different  name,  as  may 
have  occurred  when  ownership  has 
changed  fit)m  individual  to  corporate  or 
vice  versa,  must  document  his/her 
continuity  of  ownership.  An  owner  will 
not  be  issued  initial  charter  vessel/ 
headboat  permits  for  Gulf  coastal 
migratory  pelagic  fish  or  Gulf  reef  fish 
under  the  moratorium  in  excess  of  the 
number  of  federally  permitted  charter 
vessels  and/or  headboats  that  he/she 
ov^rned  simultaneously  at  some  time 
during  the  period  March  29,  2000 
through  March  29,  2001. 

(5)  Application  requirements  and 
procedures — (i)  General.  An  applicant 
who  desires  a  charter  vessel/headboat 
permit  for  Gulf  coastal  migratory  pelagic 
fish  or  Gulf  reef  fish  must  submit  an 
application  for  such  permit  to  the  RA 
postmarked  or  hand-delivered  not  later 
than  October  28,  2002.  Application 
forms  are  available  from  the  RA.  The 
information  requested  on  the 
application  form  varies  according  to  the 
eligibility  criterion  that  the  application 
is  based  upon  as  indicated  in 
paragraphs  (r)(5)(ii),  (iii),  and  (iv)  of  this 
section;  however,  all  applicants  must 
provide  a  copy  of  the  applicable,  valid 
USCG  Operator  of  Uninspected 
Passenger  Vessel  license  or  Masters 
license  and  valid  USCG  Certificate  of 
Inspection.  Failure  to  apply  in  a  timely 
manner  will  preclude  permit  issuance 
even  when  the  applicant  meets  the 
eligibility  criteria  for  such  permit. 

Ui)  Application  based  on  the  prior 
permit/application  history  criterion.  On 
or  about  July  29,  2002  implementing 
this  moratorium,  the  RA  will  mail  an 
^plication  for  a  charter  vessel/headboat 
permit  for  Gulf  coastal  migratory  pelagic 
fish  and/or  Gulf  reef  fish  to  each  ov^rner 
of  a  vessel  who,  according  to  NMFS' 
permit  records,  is  eligible  based  on  the 
permit  or  application  history  criterion 
in  paragraph  (r)(2)(i)  of  this  section. 
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Information  requested  on  the 
application  is  consistent  with  the 
standard  information  required  in 
paragraph  (b)(3)(ii)  of  this  section.  The 
RA  will  also  mail  each  such  owner  a 
notice  that  his/her  existing  charter 
vessel/headboat  pennit(s)  for  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish  will  expire  December  26,  2002  and 
that  the  new  permit(s)  required  under 
this  moratorium  will  be  required  as  of 
that  date.  A  vessel  owner  who  believes 
he/she  qualifies  for  a  charter  vessel/ 
headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish  based  on  permit  or  application 
history,  but  who  does  not  receive  an 
application  from  the  RA,  must  request 
an  application  from  the  RA  and  provide 
documentation  of  eligibility.  The  RA 
will  mail  applications  and  notifications 
to  vessel  owner  addresses  as  indicated 
in  NMFS'  permit  records. 

(iii)  Application  based  on  a  charter 
vessel/headboat  under  construction 
prior  to  March  29,  2001.  A  person  who 
intends  to  obtain  a  charter  vessel/ 
headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  and/ or  Gulf  reef 
fish  based  on  the  vessel-under- 
construction  eligibility  criterion  in 
paragraph  (r)(2)(ii)  of  this  section  must 
obtain  an  application  bora  the  RA. 
Information  requested  on  the 
application  includes  the  standard 
information  required  in  paragraph 
(b)(3)(ii)  of  this  section  and  the 
documentation  of  construction  and 
associated  costs  as  specified  in 
paragraph  (r)(2)(ii)  of  this  section. 

(iv)  Application  based  on  historical 
captain  status.  A  person  who  intends  to 
obtain  a  charter  vessel/headboat  permit 
for  Gulf  coastal  migratory  pelagic  fish 
and/or  Gulf  reef  fish  based  on  historical 
captain  status  must  obtain  an 
application  from  the  RA.  Information 
requested  on  the  application  includes 
the  standard  information  required  in 
paragraph  (b)(3)(ii)  of  this  section  and 
docimientation  of  the  criteria  specified 
in  paragraphs  (r)(2)(iii)(A)and  (B)  of  this 
section.  Such  documentation  includes 
income  tax  records  pertinent  to 
verifying  earned  income;  a  copy  of  the 
applicable  USCG  license  and/or 
GBrtificate  of  Inspection;  and  a  notarized 
affidavit  signed  by  a  vessel  owner 
certifying  the  period  the  applicant 
served  as  captain  of  a  charter  vessel  or 
headboat  permitted  for  Gulf  reef  fish 
and/or  coastal  migratory  pelagic  fish, 
whether  the  charter  vessel  or  headboat 
was  permitted  for  Gulf  reef  fish  or 
coastal  migratory  pelagic  fish  or  both, 
and  whether  the  charter  vessel  or 
headboat  was  uninspected  (i.e..  6-pack) 
or  had  a  USCG  Certificate  of  Inspection. 


(v)  Incomplete  applications.  If  an 
application  that  is  postmarked  or  hand- 
delivered  in  a  timely  manner  is 
incomplete,  the  RA  Will  notify  the 
applicant  ojf  the  deficiency.  If  the 
applicant  fails  to  correct  the  deficiency 
within  20  days  of  the  date  of  the  RA's 
notification,  the  application  will  be 
considered  abandoned. 

(6)  Issuance  of  initial  permits.  If  a 
complete  application  is  submitted  in  a 
timely  manner  and  the  applicable 
eligibility  requirements  specified  in 
paragraph  (r)(2)  of  this  section  are  met. 
the  RA  will  issue  a  charter  vessel/ 
headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish  or  a  letter  of  eligibility  for  such 
fisheries,  as  appropriate,  and  mail  it  to 
the  applicant  not  later  than  December 
16.  2002. 

(7)  Notification  of  ineligibility.  If  the 
applicant  does  not  meet  the  applicable 
eligibility  requirements  of  paragraph 
(r)(2)  of  this  section,  the  RA  will  notify 
the  applicant,  in  writing,  of  such 
determination  and  the  reasons  for  it  not 
later  than  November  26.  2002. 

(8)  Appeal  process,  (i)  An  applicant 
may  request  an  appeal  of  the  RA's 
determination  regarding  initial  permit 
eligibility,  as  specified  in  paragraph 
(r)(2)  of  this  section,  by  submitting  a 
written  request  for  reconsideration  to 
the  RA  with  copies  of  the  appropriate 
records  for  establishing  eligibility.  Such 
request  must  be  postmarked  or  hand- 
delivered  within  30  days  after  the  date 
of  the  RA's  notification  of  ineligibility 
and  may  include  a  request  for  an  oral 
hearing.  If  an  oral  hearing  is  granted,  the 
RA  will  notify  the  applicant  of  the  place 
and  date  of  the  hearing  and  will  provide 
the  applicant  a  maximum  of  30  days 
prior  to  the  hearing  to  provide 
information  in  support  of  the  appeal. 

(ii)  A  request  for  an  appeal  constitutes 
the  appellant's  authorization  under 
section  402(b)(1)(F)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et. 
seq.)  for  the  RA  to  make  available  to  the 
appellate  officer(s)  such  confidential 
records  as  are  pertinent  to  the  appeal. 

(iii)  The  RA  may  independently 
review  the  appeal  or  may  appoint  one 
or  more  appellate  officers  to  review  the 
appeal  and  make  independent 
recommendations  to  the  RA.  The  RA 
will  make  the  final  determination 
regarding  granting  or  denying  the 
appeal. 

liv)  The  RA  and  appellate  officers) 
are  empowered  only  to  deliberate 
whether  the  eligibility  criteria  in 
paragraph  (r)(2)  of  this  section  were 
applied  correctly.  Hardship  or  other 
factors  will  not  be  considered  in 
determining  eligibility. 


(v)  The  RA  will  notify  the  applicant 
of  the  decision  regarding  the  appeal 
within  30  days  after  receipt  of  the 
request  for  appeal  or  within  30  days 
after  the  conclusion  of  the  oral  hearing, 
if  applicable.  The  RA's  decision  will 
constitute  the  final  administrative 
action  by  NMFS. 

(9)  Transfer  o/pennits— (i)  Permits 
without  a  historical  captain 
endorsement.  A  charter  vessel/headboat 
permit  for  Gulf  coastal  migratory  pelagic 
fish  or  Gulf  reef  fish  that  does  not  have 
a  historical  captain  endorsement  is  fully 
transferable,  with  or  without  sale  of  the 
permitted  vessel,  except  that  no  transfer 
is  allowed  to  a  vessel  with  a  greater 
authorized  passenger  capacity  than  that 
of  the  vessel  bom  which  the  permit  was 
transferred.  The  determination  of 
authorized  passenger  capacity  will  be 
based  on  the  USCG  Certificate  of 
Inspection  or  USCG  Operator  of 
Uninspected  Passenger  Vessel  license 
associated  with  the  vessels  involved  in 
the  transfer.  If  no  valid'Certificate  of 
Inspection  is  provided  for  a  vessel,  that 
vessel  will  be  considered  an 
uninspected  vessel  with  an  authorized 

J>assenger  capacity  restricted  to  six  or 
ewer  passengers. 

(ii)  Permits  with  a  historical  captain 
endorsement.  A  charter  vessel/headboat 
permit  for  Gulf  coastal  migratory  pelagic 
fish  or  Gulf  reef  fish  that  has  a  historical 
captain  endorsement  may  only  be 
transferred  to  a  vessel  operated  by  the 
historical  captain,  cannot  be  transferred 
to  a  vessel  with  a  higher  authorized 
passenger  capacity  than  the  vessel  bom 
which  the  permit  was  transferred,  and  is 
not  otherwise  transferable. 

(iii)  Procedure  for  permit  transfer.  To 
request  that  the  RA  transfer  a  charter 
vessel/headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  or  Gulf  reef  fish, 
the  owner  of  a  vessel  that  is  to  receive 
the  transferred  permit  must  complete 
the  transfer  information  on  the  reverse 
side  of  the  permit  and  return  the  permit 
and  a  completed  application  for  transfer 
to  the  RA. 

(10)  Renewal,  (i)  Renewal  of  a  charter 
vessel/headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  or  Gulf  reef  fish 
is  contii^ent  upon  the  permitted  vessel 
and/or  captain,  as  appropriate,  being 
included  in  an  active  survey  frame  for. 
and.  if  selected  to  report,  providing  the 
information  required  in  one  of  the 
following— 

(A)  NMFS'  Marine  Recreational 
Fishing  Vessel  Directory  Telephone 
Survey  (conducted  by  the  Gulf  States 
Marine  Fisheries  Commission); 

(B)  NMFS'  Southeast  Headboat  Survey 
(as  required  by  §  622.5(b)(1)  of  this  part); 

(C)  Texas  Parks  and  Wildlife  Marme 
Recreational  Fishing  Survey;  or 
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(D)  A  data  collection  system  that 
replaces  one  or  more  of  the  surveys  in 
paragraph  (r)(10)(i)(A)(B)  or  (C)  of  this 
section. 

(ii)  A  charter  vessel/headboat  permit 
for  Gulf  coastal  migratory  pelagic  fish  or 
Gulf  reef  fish  that  is  not  renewed  or  that 
is  revoked  will  not  be  reissued  during 
the  moratorium.  A  permit  is  considered 
to  be  not  renewed  when  an  application 
for  renewal,  as  required,  is  not  received 
by  the  RA  within  1  year  of  the 
expiration  date  of  the  permit. 

(11)  Requirement  to  display  a  vessel 
decal.  Upon  issuance,  renewal,  or 
transfer  of  a  charter  vessel/headboat 
permit  for  Gulf  coastal  migratory  pelagic 
fish  or  Gulf  reef  fish,  the  RA  will  issue 
the  owner  of  the  permitted  vessel  a 
vessel  decal  for  the  applicable  permitted 
fishery  or  fisheries.  The  vessel  decal 
must  be  displayed  on  the  port  side  of 
the  deckhouse  or  hull  and  must  be 
maintained  so  that  it  is  clearly  visible. 

(12)  Requirement  and  procedure,  for 
obtaining  an  initial  charter  vessel/ 
headboat  permit  for  South  Atlantic 
coastal  migratory  pelagic  fish,  (i) 
General.  This  paragraph  (r)(12)  explains 
the  necessity  of  requiring  and  the 
procedure  for  obtaining  an  initial 
charter  vessel/headboat  permit  for 
South  Atlantic  coastal  migratory  pelagic 
fish.  Formerly,  the  charter  vessel/ 
headboat  permit  for  coastal  migratory 
pelagic  fish  applied  in  the  EEZ  of  the 
Gulf  and  South  Atlantic.  The 
establishment  of  a  separate  charter 
vessel/headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  under  the 
moratoriiun  established  by  paragraph  (r) 
of  this  section  necessitates  that  a 
separate  charter  vessel/headboat  permit 
for  South  Atlantic  coastal  migratory 
pelagic  fish  also  be  established  efi^ective 
December  26,  2002  and  that  the  former 
charter  vessel/headboat  permit  for 
.coastal  migratory  pelagic  fish 
(applicable  in  both  the  Gulf  and  South 
Atlantic)  be  voided  effective  as  of  that 
same  date.  The  newly  required  charter 
vessel/headboat  permit  for  South 
Atlantic  coastal  migratory  pelagic  fish  is 
not  subject  to  the  provisions  of  the 
moratorium  in  paragraphs  (r)(l]  through 
(11)  of  this  section. 

(ii)  Application  for  and  issuance  of  an 
initial  charter  vessel/headboat  permit 


for  South  Atlantic  coastal  migratory 
pelagic  fish — (A)  Owner  of  a  vessel  with 
a  valid  charter  vessel/headboat  permit 
for  coastal  migratory  pelagic  fish.  On  or 
about  June  28,  2002,  the  RA,  based  on 
NMFS'  permit  records,  will  mail  an 
application  for  an  initial  charter  vessel/ 
headboat  permit  for  South  Atlantic 
coastal  migratory  pelagic  fish  to  each 
owner  of  a  vessel  with  a  valid  charter 
vessel/headboat  permit  for  coastal 
migratory  pelagic  fish.  Any  such  owner 
who  desires  an  initial  charter  vessel/ 
headboat  permit  for  South  Atlantic 
coastal  migratory  pelagic  fish  must 
submit  the  completed  application  to  the 
RA.  To  avoid  any  lapse  in  authorization 
to  fish  for  coastal  migratory  species  in 
the  South  Atlantic  EEZ  (i.e.,  valid 
permit  status),  such  owners  must  submit 
the  completed  application  to  the  RA 
postmarked  or  hand-delivered  not  later 
than  September  26,  2002.  For  completed 
applications  received  by  that  deadline, 
the  RA  will  issue  the  permit  no  later 
than  December  16,  2002.  Applications 
will  be  accepted  at  any  time,  but  if 
received  after  the  deadline,  the  permit 
may  not  be  issued  prior  to  the  date  that 
the  permit  is  first  required  (i.e., 
December  26,  2002).  These  special 
procedures  apply  only  to  the 
application  and  issuance  of  the  initial 
permit;  subsequent  permitting  activities 
will  be  conducted  in  accordance  with 
the  standard  permitting  procedures  as 
specified  in  §  622.4(b)  through  (1). 

(B)  Owner  or  operator  of  a  vessel 
without  a  valid  charter  vessel/headboat 
permit  for  coastal  migratory  pelagic  fish. 
An  owner  or  operator  of  a  vessel  who 
desires  a  charter  vessel/headboat  permit 
for  South  Atlantic  coastal  migratory 
pelagic  fish  and  who  does  not  have  a 
valid  charter  vessel/headboat  permit  for 
coastal  migratory  pelagic  fish  must 
obtain  a  permit  application  from  the  RA. 
For  additional  permitting  procedures, 
see  §  622.4(b)  through  (l)of  this  part. 

3.  Effective  December  26,  2002. 
§  622.5(b)(1)  is  revised  to  read  as       , 
follows: 

§622^    Recordkeeping  and  reporting. 

***** 

(b)  *  *  * 

[l]  Coastal  migratory  pelagic  fish,  reef 
fish,  and  snapper-grouper.  The  owner  or 


operator  of  a  vessel  for  which  a  charter 
vessel/headboat  permit  for  Gulf  coastal  ~ 
migratory  pelagic  fish.  South  Atlantic 
coastal  migratory'  pelagic  fish.  Gulf  reef 
fish,  or  South  Atlantic  snapper-grouper 
has  been  issued,  as  required  under 
§622.4(a)il),  or  whose  vessel  fishes  for 
or  lands  such  coastal  migrator}'  pelagic 
fish,  reef  fish,  or  snapper-grouper  in  or 
from  state  waters  adjoining  the  Gulf  or 
South  Atlantic  EEZ,  who  is  selected  to 
report  by  the  SRD  must  maintain  a 
fishing  record  for  each  trip,  or  a  portion 
of  such  trips  as  specified  by  the  SRD,  on 
forms  provided  by  the  SRD  and  must 
submit  such  record  as  specified  in 
paragraph  (b)(2)  of  this  section. 
***** 

4.  In  §  622.7,  paragraphs  (b)  and  (f)  are 
revised  to  read  as  follows: 

§622.7    Prohibitions. 

***** 

(b)  Falsify  information  on  an 
application  for  a  permit,  license,  or 
endorsement  or  submitted  in  support  of 
such  application,  as  specified  in  § 
622.4(b),  (g),  (p),  (q),  or  (r)  or  in  §622.18. 
***** 

(f)  Falsify  or  fail  to  display  and 
maintain  vessel  and  gear  identification, 
as  specified  in  §  622.6(a)  and  (b)  or 
§622.4(r)(ll). 

***** 

5.  Effective  December  26,  2002, 
§622.43(a)(3)(ii)  is  revised  to  read  as 
follows: 

§622.43    Closures. 

(a)  *  •  * 

(3)  *  *  ' 

(ii)  A  person  aboard  a  vessel  for 
which  valid  charter  vessel/headboat 
permits  for  Gulf  coastal  migratory- 
pelagic  fish  or  South  Atlantic  coastal 
migratory  pelagic  fish  and  a  valid 
commercial  vessel  permit  for  king  or 
Spanish  mackerel  have  been  issued  may 
continue  to  retain  fish  imder  a  bag  and 
possession  limit  specified  in  § 
622.39(c),  provided  the  vessel  is 
operating  as  a  charter  vessel  or 
headboat. 
****** 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  p^Mic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  HaaHh  Inapaction 
Sarvica 

7  CFR  Part  53 

[Doetot  No.  01-069-2] 
RIN  0579-AB34 

Foot-and-Mouth  Diaaaaa  Paymant  of 
Indamnlty;  Updata  of  Provlalona 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  extension  of  comment 
period.  

summary:  We  are  extending  the 
comment  period  for  our  proposed  rule 
that  would  amend  the  regulations 
pertaining  to  the  control  and  eradication 
of  foot-and-mouth  disease  and  other 
serious  diseases  by  making  changes  to 
the  indemnity  provisions  primarily 
related  to  foot-and-mouth  disease.  This 
action  will  allow  interested  persons 
additional  time  to  prepare  and  submit 
comments. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  July  31, 
2002. 

A00RE8SES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-069-1, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  Station  3C71. 4700  River 
Road  Unit  118.  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-069-1.  If  you 
use  e-mail,  address  your  comment  to 
reguIations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-069-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  Docket  No.  01-069-1  in  our 
reading  room.  The  reading  room  is 
located  in  room  1141  of  the  USDA 


South  Building.  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m..  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

APHIS  dociuients  published  in  the 
Fednral  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www. aphis,  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Mark  E.  Teachman,  Senior  Staff 
Veterinarian.  Emergency  Programs,  VS. 
APHIS,  4700  River  Road  Unit  41. 
Riverdale,  MD  20737-1231;  (301)  734- 
8073. 
SUPPI^MENTARY  INFORMATION: 

Background 

On  May  1,  2002,  we  published  in  the 
Federal  Register  (67  PR  21934-21959. 
Docket  No.  01-069-1)  a  proposal  to 
amend  the  regulations  pertaining  to  the 
control  and  eradication  of  foot-and- 
mouth  disease  (FMD)  and  other  serious 
diseases,  including  for  both  cooperative 
programs  and  extraordinary 
emergencies.  Specifically,  we  proposed 
changes  in  indemnity  provisions 
primarily  related  to  FMD.  The  proposed 
changes  were  prompted,  in  part,  by  a 
review  of  the  regulations  in  light  of  the 
recent  series  of  outbreaks  of  FMD  in  the 
United  Kingdom  and  elsewhere  around  . 
the  world.  We  believe  these  changes  are 
necessary  to  ensure  the  success  of  a 
control  and  eradication  program  in  the 
event  of  an  occiirrence  of  FMD  in  the 
United  States. 

Comments  on  the  proposed  rule  were 
reqtiired  to  be  postmarked,  delivered,  or 
e-mailed  by  July  1.  2002.  However,  a 
coalition  of  animal  and  agricultural 
associations  has  requested  that  we 
extend  the  comment  period  on  Docket 
No.  01-069-1  to  allow  additional  time 
for  members  of  the  public  to  review  the 
proposed  rule  and  to  submit  comments 
due  to  the  technical  nature  of  certain 
regulatory  changes  contained  in  the 
proposal.  In  response  to  this  request,  we 
are  extending  the  comment  period  on 
Docket  No.  01-069-1  for  an  additional 
30  days.  We  will  consider  all  comments 
that  we  receive  on  or  before  July  31 , 
2002.  This  action  will  allow  interested 


persons  additional  time  to  prepare  and 
submit  comments. 

Done  in  Washington.  DC,  this  26th  day  of 
June,  2002. 
Bobby  R.  Acord. 

Administrator,  Antmal  and  Plant  Health 
Inspection  Service. 

(PR  Doc.  02-16421  Filed  6-27-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  AdmlnlatraUon 

14  CFR  Part  39 

[Docket  No.  9»-ANE-37-Aiq 

RIN2120-AA64 

Alrworttilnaaa  Dkactivaa;  Braaia 
Eaatam  Aaroapaca  Raaeua  Hoiata 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Supplemental  notice  of 
proposed  mlemaking;  reopening  of 
comment  period. 

SUMMARY:  This  notice  reopens  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  certain  Breeze  Eastern 
Aerospace  rescue  hoists,  that  would 
require  a  one-time  inspection  of  the 
moimting  brackets  for  cracks,  and,  if 
necessary,  replacement  with  serviceable 
parts.  This  proposal  is  prompted  by    . 
reports  of  cracked  mounting  brackets. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  mounting 
bracket  cracks,  which  could  result  in 
mounting  bracket  failure  and  separation 
of  the  rescue  hoist  from  the  aircraft. 
DATES:  Comments  must  be  received  by 
July  29.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
37-AD.  12  New  England  Executive  Park. 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov."  Comments  sent- 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  nuy  be  obtained  from 
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Breeze  Eastern  Aerospace.  700  Liberty 
Avenue.  Union,  NJ  07083;  telephone 
(908)  686-4000.  fax  (908)  686-9292. 
This  information  may  be  examined,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Coimsel, 
12  New  England  Executive  Park. 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon.  Aerospace  Engineer, 
New  York  Aircraft  Certification  Office. 
FAA,  Engine  £md  Propeller  Directorate, 
10  Fifth  Street.  Third  Floor.  Valley 
Stream,  NY  11581-1200;  telephone 
(516)  256-7512;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-37-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  98-ANE-37-AD.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  reports  of  mounting 
bracket  cracks  on  certain  Breeze  Eastern 
Aerospace  rescue  hoists  series  BL- 


16600,  excluding  BL-16600-160.  An 
investigation  revealed  that  the  cracks 
were  found  on  the  outside  radius  of 
these  brackets,  not  along  the  length  of 
the  angle  bracket,  but  in  the  radial 
direction,  i.e.,  transverse  to  the  length, 
compromising  their  structural  integrity. 
Those  cracks  resulted  from  the  bending 
and  forming  of  the  brackets  during  the 
manufacturing  process.  The 
manufacturing  process  has  since  been 
changed.  No  loss  of  the  rescue  hoist  nor 
of  rescues  have  occurred  to  date.  Since 
the  rescue  hoist  is  tied  to  the  airframe 
through  those  two  support  brackets 
only,  their  failure  could  result  in  the 
loss  of  the  rescue  hoist.  This  condition, 
if  not  corrected,  could  result  in 
moimting  bracket  failure  and  separation 
of  the  rescue  hoist  from  the  aircraft.  The 
FAA  verified  that  there  are  no  changes 
to  the  estimated  total  cost  of  the 
proposed  AD  on  U.S.  operators,  that  was 
published  in  the  NPRM  on  December 
14. 1998. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Breeze  Eastern 
Customer  Advisory  Bulletin  CAB-100- 
56.  dated  November  11, 1997.  that 
describes  procedures  for  inspection  of 
the  mounting  brackets  for  cracks. 

Proposed  Requirements  of  this  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  inspection  of  the 
mounting  brackets  for  cracks,  and,  if 
necessary,  replacement  with  serviceable 
parts.  The  actions  would  be  required  to 
be  done  in  accordance  with  the  SB 
described  previously. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Breeze  Eastern  Aerospace:  Dociiet  No.  98- 
ANE-37-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Breeze  Eastern  Aerospace 
rescue  hoists  series  BL-16600,  excluding  BL- 
16600-160.  These  hoists  are  installed  on.  but 
not  limited  to  Augusta  A109,  Bell  206.  Bell 
222,  Bell  407.  Eurocopter  France  AS332. 
McDonnell  Douglas  MD-500,  and  Sikorsky 
S-61  helicopters. 

Note  1:  This  AD  applies  to  each  hoist 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modifled.  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
hoists  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  mounting  bracket  cracks,  which 
could  result  in  mounting  bracket  failure  and 
separation  of  the  rescue  hoist  from  the 
aircraft,  do  the  following: 

(a)  Before  the  next  usage  of  the  rescue  hoist 
after  the  effective  date  of  this  AD,  perform  a 
one-time  inspection  for  mounting  bracket 
cracks,  and,  if  necessary,  replace  with 
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serviceable  parts,  in  accordance  with  Breeze 
Eastern  Aerospace  Advisory  Bulletin  CAB- 
100-56,  dated  November  11,  1997. 

Alternative  MetluMb  of  CompUanc* 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office.  (Dperators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  New  York  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  New  York 
Aircraft  Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  SS  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
June  20.  2002. 
Frands  A  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-16304  Filed  6-27-02;  8:45  am) 
MUMQ  COOl  4aiO-13-r 


DEPARTMENT  OF  TRANSPOfflTATION 
F«d«ral  AvMlon  AdminlstratkNi 

14  CFR  Part  39 

[Doeiwi  No.  20Ca-CE-03-AOl 

RIN  2120-AA64 

AkworthhMM  DliwctlvM;  Air  Tractor, 
Ikie.  Modala  AT-402.  AT-402A.  AT- 
402B.  AT-602.  AT-802.  and  AT-802A 


AGENCY:  Federal  Aviation 
Administration,  DOT.  . 
action:  Supplemental  notice  of 
proposed  nilemaking  (NPRM); 
Reopening  of  the  comment  period. 

summary:  This  document  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD)  that  would  apply  to 
certain  Air  Tractor.  Inc.  (Air  Tractor) 
Model  AT-602  airplanes.  The  earlier 
NPRM  would  have  required  you  to 
repetitively  inspect  the  left  hand  upper 
longeron  and  upper  diagonal  tube  of  the 
fuselage  frame  for  cracks  and  repair  any 
cracks  found.  The  earlier  NPRM  would 
have  also  required  eventual 
modification  of  this  area  to  terminate 
the  repetitive  inspection.  The 
manu&ctiu«r  has  identified  additional 
airplane  models  on  which  the  unsafe 
condition  exists  or  could  develop  and 


has  determined  that  the  required 
modification  is  not  eliminating  the 
cracks  from  occurring.  This  proposed 
AD  adds  additional  airplanes  to  the 
applicability  and  makes  the  inspection 
repetitive  for  all  airplanes  even  if  the 
modification  is  incorporated.  Since 
these  actions  impose  an  additional 
burden  over  that  proposed  in  the  NPRM, 
we  are  reopening  the  comment  period  to 
allow  the  public  the  chance  to  comment 
on  these  additional  actions. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  August  26,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-03-AD.  901  Locust.  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  hoUdays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket9faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-03-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Work  97  for  Windows  or 
ASCntext. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  Air 
Tractor,  Incorporated,  P.O.  Box  485, 
Olney,  Texas  76374.  You  may  also  view 
this  iniormation  at  the  Rules  Docket  at 
the  address  above. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Andrew  D.  McAnaul,  Aerospace 
Engineer,  FAA.  Fort  Worth  Airplane 
Certification  Office,  2601  Meacnam 
Boulevard,  Fort  Worth,  Texas  76193- 
0150:  telephone:  (817)  222-5156; 
facsimile:  (817)  222-5960. 
SUPPLEMENTARY  MFORMATION: 

Coinments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
argiunents  you  choose.  You  need  to 
include  Uie  nile's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
efiiectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 


Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
simunarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 


How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2002-CE-03- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Diacuaaion 

VWiaf  Is  the  Backffound  of  the  Subject 
Matter? 

The  FAA  received  reports  of  three 
occurrences  of  cracks  found  on  the  left 
hand  upper  longeron  and  upper 
diagonal  support  tubes  where  they 
intersect  on  Uie  left  hand  side  of  the 
fuselage  frame  just  forward  of  the 
vertical  fin  front  spar  attachment  point 
on  Air  Tractor  Model  AT-602  airplanes. 
The  crack  starts  at  the  forward  edge  of 
•  the  weld  where  the  tubes  come  together. 
We  initially  determined  that  the  cracks 
resulted  from  high  vertical  tail  loads 
during  repeated  hard  turns.  The  cracks 
were  found  by  the  pilot  and/or  groimd 
crew  when  they  noticed  excessive 
movement  in  the  empennage  due  to  the 
loss  of  torsional  rigidity. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

This  condition,  if  not  corrected,  could 
cause  the  fuselage  to  fail.  Such  failtu« 
could  result  in  loss  of  control  of  the 
airplane. 

Has  FAA  Taken  any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Air  Tractor 
Model  AT-602  airplanes.  This  proposal 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  March  11.  2002  (67  FR 
10862). 

The  NPRM  proposed  to  require  you  to 
repetitively  inspect  the  upper  longeron 
and  upper  diagonal  tube  on  the  left 
hand  side  of  the  aft  fuselage  structure 
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for  cracks,  repair  any  cracks  foimd,  and 
modify  this  area  by  installing 
reinforcement  parts. 

You  would  have  to  accomplish  the 
proposed  actions  in  accordance  with  the 
following  service  information: 

— Snow  Engineering  Co.  Service  Letter 

#195,  dated  February  4,  2000; 
— Snow  Engineering  Co.  Service  Letter 

#213,  dated  November  13,  2001; 
— Snow  Engineering  CorProcess 

Specification  #102,  revised  January  5, 

2001; 
— Snow  Engineering  Co.  Process 

Specification  #120,  revised  December 

16,  1997; 
— Snow  Engineering  Co.  Process 

Specification  #125,  dated  November 

28, 1993;  and 
— ^the  applicable  maintenance  manual. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

What  Events  Have  Caused  FAA  To  Issue 
a  Supplemental  NPRM? 

Since  we  issued  the  earlier  NPRM, 
further  cracking  has  been  reported  on  3 
more  AT-602  airplanes,  as  well  as  1 
AT-402  series  and  3  AT-802  series 
airplanes.  One  of  the  AT-802  airplanes 
had  the  extended  reinforcement  gusset 
installed  during  factory  production. 

Air  Tractor  discovered  that  the  factory 
installed  extended  reinforcement  gusset, 
which  runs  further  forward  than  the 
original  gusset,  is  also  cracking  at  the 
forward  end  of  the  extended  gusset. 
Therefore,  we  have  determined  that 
installing  the  reinforcement  gussets  is 
not  transferring  the  loads  away  from  the 
joint  and  does  not  alleviate  the  crack 
condition  from  occiuring. 


The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided?  "* 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 
— ^The  imsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Air  Tractor  Model  AT-402, 
AT-402A,  AT-402B,  AT-602,  AT- 
802,  and  AT-802  A  airplanes  of  the 
same  type  design; 
— ^The  originally  proposed  modification 
should  not  be  considered  as  a 
terminating  action  for  the  repetitive 
inspections  and  all  referenced 
airplanes  should  be  repetitively 
inspected;  and 
— ^AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

The  Supplemental  NPRM 

How  Will  the  Changes  to  the  NPRM 
Impact  the  Public? 

Proposing  that  the  NPRM  apply  to 
certain  Air  Tractor  Models  AT-402, 
AT-402A,  AT-402B,  AT-602,  AT-802, 
and  AT-802A  airplanes  and  requiring 
you  to  repetitively  inspect  without  a 
terminating  action  present  actions  that 
go  beyond  the  scope  of  what  was 
already  proposed.  Therefore,  we  are 
issuing  a  supplemental  NPRM  and 
reopening  the  comment  period  to  allow 
the  public  additional  time  to  comment 
on  the  proposed  AD. 

What  Are  the  Provisions  of  the 
Supplemental  NPRM? 

The  proposed  AD  would  require  you 
to  repetitively  inspect  the  upper 
longeron  and  upper  diagonal  tube  on 
the  left  hand  side  of  the  aft  fuselage 
structure  for  cracks  and  contact  the 
manufacturer  for  a  repair  scheme  if 
cracks  are  found. 


Is  There  a  Modification  I  Can 
Incorporate  Instead  of  Repetitively 
Inspecting  the  Left  Hand  Upper 
Longeron  and  Upper  Diagonal  Tube  of 
the  Fuselage  Frame  for  Cracks? 

The  FAA  has  determined  that  long- 
term  continued  operational  safety 
wt)uld  be  better  assured  by  design 
changes  that  remove  the  source  of  the 
problem  rather  th^  by  repetitive 
inspections  or  other  special  procedures. 
With  this  in  mind,  FAA  will  continue 
to  work  with  Air  Tractor  in  performing 
further  tests  to  determine  the  cause  of 
the  cracking  and  to  provide  a  corrective 
action  for  terminating  the  need  for 
repetitive  inspections. 

Why  Are  Air  Tractor  AT-500  Series 
Airplanes  Not  Included  in  This 
Proposed  AD? 

The  Air  Tractor  AT-500  series 
airplanes  have  a  similar  design  in  the 
upper  longeron  in  the  aft  fuselage 
structure.  However,  we  have  not 
received  any  reports  of  damage  to  this 
area  on  those  airplanes.  The  only 
reports  of  damage  are  those  previously 
referenced  on  the  AT-402  series 
airplanes,  Model  AT-602  airplanes,  and 
AT-802  series  airplanes. 

Air  Tractor  is  currently  researching 
this  subject  on  the  AT-500  series 
airplanes.  Based  on  this  research  and  if 
justified,  we  may  propose  additional 
rulemaking  on  this  subject  for  these 
other  airplanes. 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  248  airplanes  in  the  U.S.  registry. 

What  Wo^ld  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  inspection(s): 


La|x>rcost 


Parts  cost 


Total  cost  per 
airplane 


Total  Cost  on  U.S.  opera- 
tors 


1  workhour  x  $60  =  $60 


No  parts  required 


$60 


$60  X  248  =  $14,880 


Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 


would  not  have  federalism  implications 
imder  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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List  of  Sul^scts  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Propoaed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
Authority:  49  U.S.C.  106(g).  40113.  44701. 


130.13    [AiMndMl]    ' 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Air  Tractor,  Inc.:  Docket  No.  2002-CE-03- 
AD 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category. 


Actions 


(1)  Inspect  the  upper  longeron  and  upper  di- 
agonal tube  on  the  left  hand  side  of  the  fuse- 
lage freime,  just  forward  of  the  vertical  fin 
front  spar  attachnoent,  for  aacfcs 

(2)  If  cracks  are  found  during  any  Inspectton  re- 
quired in  paragraph  (d)(1)  of  this  AD,  accom- 
plish the  fottowing: 

(i)  Obtain  a  repair  scheme  from  the  manu- 
facturer through  the  FAA  at  address  specified 
in  paragraph  (f)  of  this  AD:  and 

(ii)  Incorporate  this  repair  scheme 


Model 

Serial  No. 

AT-«)2 

AT-fl02  

AT-802A  

All  serial  numtwrs 
All  serial  numtwrs. 
All  serial  numtwrs. 

Model 

Serial  No. 

AT-402 

All  serial  numbers  beginning 

with  402-0694. 

AT-402A  

All  serial  numt>ers  t>eginning 

with  402A-0738. 

AT-402B  

All  serial  numbers  beginning 

with  402B-0966. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  speciffed  by  this  AD  are  intended 
to  prevent  failure  of  the  empennage  caused 
by  craclis.  Such  failure  could  result  in  loss 

of  control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Compliance 


InitiaNy  inspect  within  the  next  100  hours  time- 
in-servKe  (TIS)  after  the  effective  data  of 
this  AD  and  thereafter  at  inten/als  not  to 
100  hours  TIS. 

Obtain  and  incorporate  the  repair  scheme 
prior  to  hjrther  flight  after  the  inspectkxi  in 
which  the  cracks  are  found.  Continue  to  in- 
spect as  specified  in  paragraph  (d)(1)  of 
this  AD. 


Procedures 


In  accordance  with  Snow  Engineering  Co. 
Service  Letter  #195,  dated  Febmary  4, 
2000.  and  the  applk^ble  maintenance  ex- 
ceed manual. 

In  accordance  with  the  repair  scheme  ob- 
tained from  Air  Tractor,  Incorporated,  P.O. 
Box  485,  the  OIney,  Texas  76374.  Obtain 
this  repair  schenrte  through  the  FAA  at  the 
address  specified  in  paragraph  (f)  of  this 
AD. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Fort  Worth  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Fort  Worth  AGO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Andrew  D.  McAnaul, 
Aerospace  Engineer,  FAA,  Fort  Worth 
Airplane  Certification  Office.  2601  Meacham 
Boulevard.  Fort  Worth.  Texas  76193-0150; 
telephone:  (817)  222-5156;  facsimile:  (817) 
222-5960. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 


Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  !  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Air  Tractor.  Incorporated.  P.O.  Box  485. 
Olney,  Texas  76374.  You  may  view  these 
documents  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel.  901  Locust.  Room  506, 
Kansas  City.  Missoun  64106 

Issued  in  Kansas  City.  Missouri,  on  )une 
20.  2002. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-16309  Filed  6-27-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
FMaral  Aviation  Administration 

14  CFR  Part  39 

[Doetot  No.  2002  NM  46  AD] 

mN2120-AA64 

AifwonMnaaa  DIractlVM;  Bbalng 
Modal  747-400  Sarlaa  Akplanaa 

AQCNCY:  Federal  Aviation 
Administration,  DOT. 


action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-400  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect 
discrepancies  of  the  drip  shield  and 
supports  located  above  the  rudder  pedal 
mechanisms:  corrective  action,  if 
necessary;  and  eventual  modification  of 
the  drip  shield,  which  would  terminate 
the  repetitive  inspections.  This  action  is 
necessary  to  prevent  unrestrained  drip 
shields  from  interfering  with  the  rudder 
pedal  mechanism,  which  could  result  in 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
August  12.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
46-AD.  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
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Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fox  or  the  Internet  must  contain 
"Docket  No.  2002-NM-46-.AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Conunents  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  bom 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Technical  Information:  Clint  Jones, 
Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1622;  fax  (425)  227-1181. 

Other  Information:  Sandi  Carli, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4243,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
sandi.carli@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
StM>PLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
refmence  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 


environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2002-NM-46-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket 
2002-NM-46-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of  two 
occurrences  of  a  limitation  of  rudder 
pedal  travel  from  the  neutral  position. 
Investigation  revealed  that  a  drip  shield, 
located  in  the  ceiling  of  the  forward 
passenger  compartment,  became 
unrestrained  and  dropped  down  onto 
the  rudder  pedal  mechanism,  causing 
the  limitation.  The  FAA  has  also 
received  reports  of  evidence  marks  on 
drip  shields,  indicating  interference 
contact  with  the  rudder  pedal 
mechanism.  Analysis  by  the 
manufacturer  indicates  that  an 
imrestrained  drip  shield  can  limit 
rudder  pedal  movement  by  up  to  50% 
in  one  direction.  (Movement  in  the 
opposite  direction  would  be  unaffected.) 
The  limitation  is  caused  by  failure  of  the 
bonded  drip  shield  supports,  which 
would  allow  the  drip  shield  to  fall  onto 
the  rudder  pedal  mechanism.  Limitation 
of  rudder  pedal  movement  could  reduce 
the  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-25A3271, 
Revision  1,  dated  December  19,  2001, 
which  describes  procediu«s  for 
repetitive  inspections  of  the  drip  shield 
and  supports  of  the  forward  rudder 
quadrant  to  detect  discrepancies 
(insufficient  clearance  from  the 
components  in  the  forward  rudder 
quadrant,  disbonded  clip  plates,  and 
missing  fasteners).  Corrective  actions 
include  replacing  missing  fasteners  and 
disbonded  clip  plates  with  new  parts. 


The  service  bulletin  also  describes 
procedures  for  modifying  the  drip 
shield  by  installing  blind  rivets  and 
changing  the  part  numbers  of  the  clip 
plates  and  drip  shield,  which  would 
eliminate  the  need  for  the  repetitive 
inspections.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin,  except 
as  discussed  below. 

Differences  Between  Proposed  AD  and 
Service  Bulletin 

The  service  bulletin  recommends  that 
the  inspections  be  accomplished  at 
regular  "C-check"  intervals.  This 
proposed  AD  would  require  that  the 
inspections  be  repeated  every  3.000 
fli^t  hoiu«  (until  the  terminating  action 
is  accomplished).  The  FAA  finds  a 
3,000-ffight-hour  interval  appropriate 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 
■Because  C-check  schedules  vary  among 
operators,  such  a  nonspecffic  interval 
would  provide  no  assurance  that 
operators  would  follow  the  prescribed 
actions  within  the  prescribed  schedule. 

Cost  Impact 

There  are  approximately  498 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
60  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $3,600.  or  $60  per 
airplane,  per  inspection  cycle. 

It  would  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
proposed  terminating  action,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  of  required  parts  would  be 
minimal.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  terminating 
action  on  U.S.  operators  is  estimated  to 
be  $10,800,  or  $180  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  tliat  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
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cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
woiild  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  diat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regiUatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
A00RE88ES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Propond  Amendment 

Accordingly,  pursuant  .to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

130.13    [Amondad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2002-NM-46-AD. 

Applicability:  Model  747-400  series 
airplanes,  certificated  in  any  category,  as 
listed  in  Boeing  Service  Bulletin  747- 
25A3271.  Revision  1.  dated  December  19. 
2001. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  RequLired  as  indicated,  unless 
accomplished  previously.  To  prevent 
unrestrained  drip  shields  from  interfering 
with  the  rudder  pedal  mechanism,  which 
could  result  in  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Repetitive  Inspectioii^ 

(a)  Within  1,200  flight  hours  after  the 
effective  date  of  this  AD:  Perform  a  general 
visual  inspection  of  the  drip  shield  and 
supports  of  the  forward  rudder  quadrant  to 
detect  discrepancies  (less  than  0.50  inch 
clearance  firom  the  components  in  the 
forward  rudder  quadrant,  disbonded  clip 
plates,  and  missing  fasteners),  in  accordance 
with  Figure  1  of  Boeing  Service  Bulletin  747- 
2SA3271,  Revision  1,  dated  December  19, 
2001. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfeces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(1)  If  no  discrepancy  is  found:  Repeat  the 
inspection  thereafter  at  least  every  3,000 
flight  hours  until  the  terminating  action 
required  by  paragraph  (b)  of  this  AD  has  been 
accomplished. 

(2)  If  any  discrepancy  is  found  during  any 
inspection  required  by  this  paragraph:  Before 
further  flight,  perform  the  specified 
corrective  actions  in  accordance  with  Figure 
1  of  the  service  bulletin.  Thereafter  repeat  the 
inspection  at  least  every  3,000  flight  hours 
until  the  terminating  action  required  by  - 
paragraph  (b)  of  this  AD  has  been 
accomplished. 

Note  3:  Accomplishment  before  the 
effective  date  of  this  AD  of  an  inspection  and 
applicable  corrective  actions  in  accordance 
with  Boeing  Service  Bulletin  747-25 A3271, 
dated  April  12,  2001,  is  acceptable  for 
compliance  with  the  initial  inspection 
requirement  of  paragraph  (a)  of  this  AD. 


Terminating  Action 

(b)  Within  2  years  after  the  effective  date 
of  this  AD,  modify  the  drip  shield  by 
installing  blind  rivets  in  each  clip  plate  and 
changing  the  part  numbers  of  the  clip  plates 
and  drip  shield,  in  accordance  with  Figure  2 
of  Boeing  Service  Bulletin  747-25A3271, 
Revision  1,  dated  December  19,  2001. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO.     - 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  wi5i  tliis  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Ali  Bahnuni, 

Acting  S4anager,  Transport  Airplane 
Directomte,  Aircraft  Certification  Service. 
[FR  Doc.  02-16310  Filed  6-27-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
FMtoral  Aviation  Admlnlatratlon 

14  CFR  Part  39 

[Dodwt  No.  2002-SW-28-AD] 

mN2120-AA64 

Airworthlnaaa  Dlraetivaa:  Ball 
HallcofMar  Taxtron,  Inc.  Modal  212 


agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


StJMMARY:  This  document  proposes 
superseding  an  existing  airworthiness 
directive  (AD)  for  Bell  Helicopter 
Textron,  Inc.  (BHTI)  Model  212 
helicopters.  Tliat  AD  currently  requires, 
at  specified  intervals,  inspecting  for  a 
cracked  tail  boom  and  replacing  any 
cracked  tail  boom.  That  AD  also 
requires  modifying  the  tail  fin  and  tail 
boom  within  100  hours  time-in-service 
(TIS).  This  action  would  require 
modifying  and  visually  inspecting 
certain  vertical  fin  left-hand  spar  caps 
for  cracking,  loose  fasteners,  corrosion, 
or  disbonding.  If  corrosion  or  loose 
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fasteners  are  found,  this  AD  would 
require  repairing  the  vertical  fin  left- 
hand  spar  cap  (spar  cap)  and  if  a  crack 
or  disbonding  is  found,  replacing  any 
cracked  or  disbonded  part  with  an 
airworthy  part.  This  proposed  AD 
would  also  require  replacing  certain 
spar  caps  within  24  months.  This 
proposal  is  prompted  by  an  accident 
and  four  failures  of  the  spar  cap 
involving  helicopters  of  similar  type 
design.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  a  vertical  fin  spar,  loss  of  a  tail 
rotor,  and  subsequent  loss  of  control  of 
the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  August  27,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
28-AD,  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Harrison,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff,  Fort  Worth, 
Texas  76193-0110,  telephone  (817) 
222-5128,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 


proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
28-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Discussion 

The  FAA  issued  AD  74-08-03, 
Amendment  39-1806,  on  March  25, 
.1974  (39  FR  12245,  April  4, 1974),  to 
require,  at  specified  intervals,  modifying 
and  inspecting  the  rivet  hole  and  clear 
area  of  the  spar  for  a  crack  using  a  three- 
power  or  higher  magnifying  glass  or  a 
dye-penetrant  or  equivedent  inspection 
and  replacing  any  cracked  tail  boom 
with  an  airworthy  tail  boom.  That  AD 
also  requires  modifying  the  tail  fin  and 
tail  boom  within  100  hours  TIS.  That 
action  was  prompted  by  spar  failiues. 
The  requirements  of  that  AD  are 
intended  to  detect  and  prevent  possible 
cracks  in  the  tail  fin  forward  spar  cap 
angle  and  in  the  tail  boom  skin  adjacent 
to  the  fin. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  reports  of  an  accident 
and  four  failures  of  spar  caps  of  similar 
type  design.  The  FAA  has  reviewed  the 
BHTI  Alert  Service  Bulletin  (ASB)  No. 
212-00-110,  Revision  A,  dated  February 
15,  2001,  which  specifies  modifying  and 
inspecting  each  fin  spar,  P/N  212-030- 
125-001,  with  retrofit  kit,  P/N  212-704- 
087,  or  P/Ns  212-030-447-001  or  -101. 
BHTI  also  issued  a  Technical  Bulletin 
(TB)  No.  212-00-184,  Revision  A,  dated 
April  23,  2001,  which  describes 
procedures  for  replacing  all  the  earlier- 
generation  spar  caps  with  a  cold 
expansion  spar  cap,  part  number  (P/N) 
2 12-030-44  7-1 17S. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  design.  Therefore,  the 
proposed  AD  would  supersede  AD  74- 
08-4)3  to  require  the  following: 

•  At  specified  intervals,  modify  and 
visually  inspect  certain  spar  caps. 
Before  further  flight,  repair  any  loose 
fastener  or  corrosion.  Before  further 
flight,  replace  any  cracked  or  disbonded 
spar  cap  with  an  airworthy  part. 

•  At  specified  intervals,  modify  and 
inspect  using  a  tap  hanmier  and  by  dye- 
penetrant,  respectively,  each  affected 
spar  cap  for  a  crack,  loose  fastener, 
corrosion,  or  disbond.  Before  further 
flight,  repair  any  loose  fastener  or 
corrosion.  Before  further  flight,  replace 
any  disbonded  or  cracked  part  with  an 
airworthy  part  before  further  flight. 

•  Within  24  months,  replace  afi'ected 
spar  caps  with  the  cold  expansion  spar 
cap.  These  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 


service  and  technical  bulletins 
described  previously. 

The  FAA  estimates  that  240 
helicopters  of  U.S.  registry  would  be 
afi^ected  by  this  proposed  AD,  that  it 
would  take  approximately  4  work  hours 
to  modify  and  180  work  hours  to  inspect 
each  spar  cap  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $1369. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,978,160. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator}'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES, 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-1806  (39  FR 
12245,  April  4, 1974),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 
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08-03.  Amendment  3»-1806.  Docket  No. 
73-SW-80. 

Applicability:  Model  212  helicopters,  with 
a  vertical  fin  spar  cap,  part  number  (P/N) 
212-030-125-001,  with  retrofit  kit,  P/N  212- 
704-087,  installed:  vertical  fin  left-hand  spar 
cap  (spar  cap),  P/N  212-030-125-001. 
without  the  retrofit  kit  installed:  or  spar  cap. 
P/N  212-030-447-001  or  P/N  212-030-447- 
101,  installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified.^ltered.  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
ref>air  on  the  unsafe  condition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated. 

To  prevent  failure  of  a  vertical  fin  spar, 
loss  of  a  tail  rotor,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  25  hours  time-in-service  (TIS). 
unless  accomplished  previously,  modify  and 
visually  inspect  each  spar  cap.  P/N  212-030- 
125-001.  not  modified  by  retrofit  kit.  P/N 
212-704-087  or  spar  cap.  P/N  212-030-447- 
001,  for  a  crack,  loose  fasteners,  or  corrosion 
in  accordance  with  Part  I  (Al),  paragraphs  1.. 
2.,  3..  4.,  6.,  and  7..  of  Bell  Helicopter  Textron 
Alert  Service  Bulletin  No.  212-0O-110. 
Revision  A.  dated  February  15.  2001  (ASB). 
Thereafter,  at  intervals  not  to  exceed  8  hours 
TIS.  visually  inspect  each  affected  spar  cap 
in  accordance  with  Part  I  (A2).  paragraphs  1.. 
2..  3..  5..  and  6..  of  the  ASB. 

(1)  Before  further  flight,  repair  any  loose 
fiastener  or  corrosion. 

(2)  Before  further  flight,  replace  any 
cracked  or  disbonded  spar  cap  with  an 
airworthy  spar  cap. 

(b)  For  each  spar  cap.  P/N  212-030-125- 
001.  modified  by  retrofit  kit.  P/N  212-704- 
087.  or  spar  cap.  P/N  212-030-447-101: 

(1)  Within  25  hours  TIS.  unless 
accomplished  previously,  modify  and  inspect 
each  spar  cap  for  a  crack,  loose  fastener, 
corrosion,  or  disbonding  in  accordance  with 
Part  II  (Al),  paragraphs  1..  2..  3.,  4.,  5.,  7..  8., 
9.,  and  10.,  of  the  ASB,  except  you  are  not 
required  to  contact  BHTl.  Thereafter,  at 
intervals  not  to  exceed  8  hours  TIS,  visually 
inspect  each  affected  spar  cap  in  accordance 
with  Part  II  (A2).  paragraphs  1.,  2.,  3..  5..  and 
6.,  of  the  ASB. 

(2)  Within  50  hours  TIS,  unless 
accomplished  previously,  and  thereafter  at 


intervals  not  to  exceed  300  hours  TIS,  inspect 
each  spar  cap  for  disbonding  using  a  hammer 
in  accordance  with  Part  11  (B).  paragraphs  1. 
through  13.,  of  the  ASB. 

(3)  Within  50  hours  TIS,  unless 
accomplished  previously,  modify  the  vertical 
fin,  and  dye-penetrant  inspect  each  spar  cap 
in  accordance  with  Part  II  (Cl).  paragraphs  1. 
through  8.  and  10.  through  12..  of  the  ASB. 
Thereafter,  at  intervals  not  to  exceed  300 
hours  TIS.  dye-penetrant  inspect  each  spar 
cap  in  accordance  with  Part  II  (C2), 
paragraphs  1.  through  9.  and  11.  through  14., 
of  the  ASB. 

Note  2:  The  dye-penetrant  inspection  is 
addressed  in  paragraph  &-2  of  the  Standard 
Practices  Manual,  BHT-ALL-SPM,  dated 
October  11. 1996. 

(4)  Before  further  flight,  repair  any  loose 
fasteners  or  corrosion. 

(5)  Before  further  flight,  replace  any 
cracked  or  disbonded  spar  cap  with  an 
airworthy  spar  cap. 

(c)  Within  24  months,  replace  each  affected 
spar  cap  with  a  cold  expansion  spar  cap,  P/ 
N  212-030-447-1178,  in  accordance  with 
the  Accomplishment  Instructions,  paragraphs 
1.  through  35.  and  37.,  and  Attachinents  A, 
B,  and  C  of  Bell  Helicopter  Textron  Technical 
Bulletin  No.  212-00-184.  Revision  A.  dated 
April  23,  2001. 

Note  3:  This  AD  does  not  apply  to 
tailbooms  with  spar  cap,  P/N  212-030-447- 
117  or  -11 7S,  already  installed,  that  used  the 
cold-expanded  fastener  installation  process. 

(d)  Replacing  each  spar  cap  in  accordance 
with  the  requirements  of  this  AD  is 
terminating  action  for  the  requirements  of 
this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regiilations 
Group,  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Regulations  Croup. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  14  CFR  21.197  and  21.199  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Fort  Worth,  Texas,  on  June  20, 
2002. 
EricBriM, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-16311  Filed  6-27-02:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Intamal  R«v«nu«  S«rvic« 

26  CFR  Parts  1, 54. 301  and  602 

[REO-102740-021 

mtta  1545-BA46. 1545-AW67. 1S4S-BA0e. 
154»-AXS2. 1545-AX12. 1545-AY49, 1545- 
AY12. 1S4S-BA52. 1545-AW44. 1545-BA43 

Mlacallanaoua  Fadaral  Tax  Mattars; 


agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Proposed  Rulemaking:  changes 
of  dates  and/or  locations  of  public 
hearings. 


summary:  This  document  changes  some 
of  the  dates  and/or  locations  of  public 
hearings  for  several  proposed 
regulations.  The  proposed  regulations 
that  are  affected  are  identified  in  the 
table  set  out  in  this  document, 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 
R.  Traynor,  Regulations  Unit,  Associate 
Chief  Counsel,  (Income  Tax  & 
Accounting),  (202)  622-7180  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  various  dates  from  March  of  2002 
through  May  of  2002,  a  number  of 
notices  of  public  hearings  were 
published  in  the  Federal  Register 
announcing  the  scheduling  of  public 
hearings.  This  document  changes  the 
dates  and/or  locations  of  some  of  those 
public  hearings. 

Many  of  the  public  hearings  are  being 
held  at  the  Internal  Revenue  Service, 
National  Office,  1111  Constitution 
Avenue  NW..  Washington,  DC.  For  these 
hearings,  use  the  Constitution  Avenue 
entrance. 

One  hearing  is  being  held  in  the 
Internal  Revenue  Service  Auditorium, 
New  CarroUton,  5000  Ellin  Road, 
Lanham,  MD. 

The  new  hearing  dates  and  locations 
are  listed  as  follows: 


Project  No. 


REG-1 02740-02 
REG-165706-01 


Title  of  regulation 


Loss  Limitation  Rules 


Obligations  of  States  &  Polit- 
ical Subdivisions. 


Mardi  12.  2002  (67  FR 

11070). 
AprH  10.  2002  (67  FR 
17300). 


New  hearing  date 


July  19,  2002  ... 
August  7.  2002 


New  location  of  hearing 


Room  2615. 
Room  2615. 
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Project  No. 

Title  of  regulation 

Date  published 
FR  cite 

New  hearing  date 

New  location  of  hearing 

REG-136193-01  

Notice  of  Significant  Reduc- 
tion In  the  Rate  of  Future 
Benefit  Accrual. 

April  23.  2002  (67  FR 
19713). 

No  change 

Room  4718. 

REG-105885-99 

Compensation  Deferred 
Under  Eligible  Defen'ed 
Compensation  Plans. 

May  8,  2002  (67  FR  .308?6). 

August  29.  2002  ... 

Room  2615. 

REG-118861-jOO 

Application  of  Section  338  to 

March  8,  2002  (67  FR 
10640). 

No  chanoe  

Room  6718 

Insurance  Companies. 

REG-105369-00 

Arbitrage  &  Private  Activity 

April  17.  2002  (67  FR 

September  25. 

Room  2615. 

REG-113526-98 

Restrictions  ADolicable  to 

18835). 

2002 

Tax-exempt  Bonds  Issued 

by  State  and  Local  Gov- 

ernments. 

REG-105316-98 

Information  Reporting  for 

April  29.  2002  (67  FR 

Ho  change  

Room  4718. 

REG-161424-01 

Payments  of  Qualified  Tui- 
tion and  Payments  of  In- 
terest on  Qualified  Edu- 
cation Loans. 

20923). 

REG-103823-99 

Guidance  on  Cost  Recovery 

May  31,  2002  (67  FR 

No  change 

Internal  Revenue  Service 

Under  the  Income  Fore- 

38025). 

Auditorium.  New 

cast  Method. 

Cam)ll1on  Building,  5000 
Ellin  Road,  Lanham,  MD 
20706. 

Cynthia  E.  Grigsby,  . 

Chief,  Regulations  Unit,  Associate  Chief 
Counsel  (Income  Tax  &■  Accounting). 

[FR  Doc.  02-16396  Filed  6-27-02:  8:45  am] 

BILUNG  CODE  4a30-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MI78-01-7287b,  FRL-7226-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Michigan 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve 
several  rule  revisions  and  rescissions  for 
incorporation  into  Michigan's  State 
Implementation  Plan  (SIP).  The 
Michigan  Department  of  Environmental 
Quality  (MDEQ)  submitted  these 
revisions  on  July  7,  2000  and 
supplemented  them  with  letters  dated 
January  29,  2001,  and  February  6,  2002. 
They  include  revisions  to  definitions, 
open  burning  rules,  general  volatile 
organic  compound  (VOC)  provisions, 
and  administrative  procedures,  and  the 
rescission  of  two  obsolete  rules.  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  state's 
SIP  revision,  as  a  direct  Hnal  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments,  A  detailed  rationale  for  the 


approval  is  set  forth  in  the  direct  final 
rule.  If  we  receive  no  adverse  comments 
in  response  to  that  direct  final  rule,  we 
plan  to  take  no  further  action  in  relation 
to  this  proposed  rule.  If  we  receive 
significant  adverse  comments,  in 
writing,  which  we  have  not  addressed, 
we  will  withdraw  the  direct  final  rule 
and  address  all  public  comments 
received  in  a  subseqiient  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document. 

DATES:  EPA  must  receive  written 
comments  on  or  before  July  29,  2002. 

ADDRESSES:  Send  written  comments  to: 
Carlton  Nash,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch,  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois, 
60604. 

You  may  inspect  copies  of  the 
documents  relevant  to  this  action  during 
normal  business  hours  at  the  following 
location:  Regulation  Development 
Section,  Air  Programs  Branch,  {AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604. 

Please  contact  Kathleen  D'Agostino  at 
(312)  886-1767  before  visiting  the 
Region  5  office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  D'Agostino,  Environmental 
Engineer,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-1767. 

SUPPLEMENTARY  INFORMATION 


Where  Can  I  Find  More  Information 
About  This  Proposal  and  the 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Dated:  May  17,  2002. 
Robert  Springer, 

Acting  Regional  Administrator,  Region  5. 
|FR  Doc.  02-16275  Filed  6-27-02;  8:45  ami 
BILUNG  CODE  6S60-S0-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart70  ^       ' 

[FRL-7238-9] 

Clean  Air  Act  Proposed  Approval  of 
Revision  to  Operating  Permits 
Program  In  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve, 
as  a  revision  to  Washington's  title  V  air 
operating  permits  program,  proposed 
revisions  to  Washington's  regulations 
for  insignificant  emissions  units  and 
other  proposed  minor  revisions  to 
Washington's  title  V  program.  In  a 
Notice  of  Deficiency  published  in  the 
Fedetal  Register  oii  January  2.  2002  (67 
FR  73).  EPA  notified  Washington  of 
EPA's  finding  that  Washington's 
provisions  for  insignificant  emissions 
imits  do  not  meet  minimum  Federal 
requirements  for  program  approval.  This 
program  revision  would  resolve  the 
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deficiency  identified  in  the  Notice  of 
Deficiency. 

EPA  is  proposing  to  approve 
Washington's  proposed  revisions  at  the 
same  time  that  Washington  is 
considering  the  proposed  changes. 
Washington  published  the  proposal  on 
Wednesday.  May  15,  2002.  The  public 
comment  period  on  the  Washington 
regiilations  runs  through  June  21,  2002. 
EPA  will  only  finalize  its  approval  of 
Washington's  revisions  after 
Washington  finalizes  its  regulations 
consistent  with  the  changes  described  in 
this  notice. 

DATES:  Written  comments  must  be 
received  on  or  before  July  29,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Denise  Baker, 
Environmental  Protection  Specialist 
(OAQ-107).  Office  of  Air  Quality,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  Washington's  submittal,  and 
other  supporting  information  used  in 
developing  this  action,  are  available  for 
inspection  during  normal  business 
hours  at  the  U.S.  Environmental 
I^tection  Agency.  Region  10, 1200 
Sixth  Avenue,  Seattle,  Washington, 
98101.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  the 
visiting  day. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Denise  Baker,  Office  of  Air  Quality 
(OAQ-107),  U.S.  Environmental 
Protection  Agency,  Region  10, 1200 
Sixth  Avenue.  Seattle,  Washington. 
98101,  (206)  553-8087. 
SUPPLEMENTARV  INFORMATION: 


I.  Background 

A.  Approval  of  Washin^on's  Title  V 
Program 

The  Clean  Air  Act  (CAA)  requires  all 
State  and  local  permitting  authorities  to 
develop  operating  permits  programs  that 
meet  the  requirements  of  title  V  of  the 
Act.  42  U.S.C.  7661-766lf.  and  its 
implementing  regulations.  40  CFR  part 
70.  Washington's  operating  permits 
program  was  submitted  in  response  to 
this  directive.  EPA  granted  interim 
approval  to  Washington's  air  operating 
permits  program  on  November  9. 1994 
(59  PR  55813).  EPA  repromulgated  final 
interim  approval  of  Washington's 
operating  permits  program  on  one  issue, 
along  with  a  notice  of  correction,  on 
December  8. 1995  (60  FR  62992). 

Washington's  title  V  operating 
permits  program  is  implemented  by  the 
Washington  Department  of  Ecology 
(Ecology),  the  Washington  Energy 
Facility  Site  Evaluation  Compiission 
(EFSEC).  and  seven  local  air  pollution 


control  authorities:  The  Benton  County 
Qean  Air  Authority  (BCCAA);  the 
Northwest  Air  Pollution  Authority 
(NWAPA);  the  Olympic  Air  Pollution 
Control  Authority  (GAPCA);  the  Puget 
Sound  Clean  Air  Agency  CPSCAA);  the 
Spokane  County  Air  Pollution  Control 
Authority  (SCAPCA);  the  Southwest 
Clean  Air  Agency  (SWCAA):  and  the 
Yakima  Regional  Clean  Air  Authority 
(YRCAA).  After  these  State  and  local 
agencies  revised  their  operating  permits 
programs  to  address  the  conditions  of 
the  interim  approval.  EPA  promulgated 
final  full  approval  of  Washington's  title 
V  operating  permits  program  in  the 
Federal  Regteter  on  August  13. 2001  (66 
FR  42439). 

B.  Exemption  oflEUs  From  Permit 
Content  Requirements 

1.  Background 

Part  70  authorizes  EPA  to  approve  as 
part  of  a  State  program  a  list  of 
insignificant  activities  and  emission 
levels  (lEUs)  which  need  not  be 
included  in  the  permit  application, 
provided  that  an  application  may  not 
onut  information  needed  to  determine 
the  applicability  of.  or  to  impose,  any 
applicable  requirement,  or  to  evaluate 
the  fee  amount  required  under  the  EPA- 
approved  schedule.  See  40  CFR  70.5(c). 
Nothing  in  part  70.  however,  authorizes 
a  State  to  exempt  lEUs  from  the  testing, 
monitoring,  recordkeeping,  reporting,  or 
compliance  certification  requirements  of 
40  CFR  70.6. 

Washington's  regtUations  contain 
criteria  for  identif^  lEUs.  See  WAC 
173-401-200(16).  -530.  -532.  and  -533. 
WAC  173-401-530(1)  and  (2)(b)  provide 
that  designation  of  an  emission  unit  as 
an  lEU  does  not  exempt  the  unit  from 
any  applicable  requirements  and  that 
the  permit  must  contain  all  applicable 
requirements  that  apply  to  lEUs.  The 
Washington  program,  however, 
specifically  exempts  lEUs  from  testing, 
monitoring,  recordkeeping,  and 
reporting  requirements  except  where 
such  requirements  are  specifically 
imposed  in  the  applicable  requirement 
itself.  See  WAC  173-401-530(2)(c).  The 
Washington  program  also  exempts  lEUs 
from  compliance  certification 
requirements.  See  WAC  173-401- 
530(2)(d).  Because  of  these  exemptions. 
EPA  has  long  maintained  that 
Washington's  provisions  for  lEUs  do  not 
meet  minimum  Federal  requirements  for 
program  approval.  For  additional 
discussion  of  EPA's  position  on  this 
issue,  please  see  66  FR  42439-42440 
(August  13,  2001)  (final  full  approval  of 
Wauiington's  title  V  program)  and  67 
FR  73  (January  2.  2002)  ffJotice  of 
Deficiency). 


2.  Notice  of  Deficiency 

40  CFR  70.10(c)(1)  provides  that  EPA 
may  withdraw  a  part  70  program 
approval,  in  whole  or  in  part,  whenever 
the  approved  program  no  longer 
complies  with  the  requirements  of  part 
70.  Section  70.10(b)  sets  forth  the 
proced\u«s  for  program  withdrawal,  and 
requires  as  a  prerequisite  to  withdrawal 
that  the  permitting  authority  be  notified 
of  any  finding  of  deficiency  by  EPA  and 
that  the  document  be  published  in  the 
Federal  Register.  If  the  permitting 
authority  has  not  taken  "significant 
action  to  assure  adequate  administration 
and  enforcement  of  the  program"  within 
90  after  publication  of  a  notice  of 
deficiency.  EPA  may  withdraw  the  State 
program,  apply  any  of  the  sanction 
specified  in  section  179(b)  of  the  Act.  or 
promulgate,  administer,  and  enforce  a 
Federal  title  V  program.  40  CFR 
70.10(b)(2).  Section  70.10(b)(3)  provides 
that  if  a  State  has  not  corrected  the 
deficiency  within  18  months  of  the 
finding  of  deficiency.  EPA  will  apply   ' 
the  sanctions  imder  section  179(b)  of  the 
Act.  in  accordance  with  section  179(a) 
of  the  Act.  Upon  EPA  action,  the 
sanctions  will  go  into  effect  imless  the 
State  has  corrected  the  deficiencies 
identified  in  this  notice  within  18 
months.  In  addition,  section  70.10(b)(4) 
provides  that,  if  the  State  has  not 
corrected  the  deficiency  with  18 
months.  EPA  must  promulgate, 
administer,  and  enforce  a  whole  or 
partial  program  within  2  years.  Pursuant 
to  the  above  provisions.  EPA  notified 
Washington  of  EPA's  finding  that 
Washington's  provisions  for  lEUs  do  not 
meet  minimum  Federal  reqiiirements  for 
program  approval  in  a  Notice  of 
Deficiency  published  in  the  Federal 
Reiser  on  January  2.  2002  (67  FR  73). 

3.  Proposed  Changes  to  lEU  Provisions 

In  response  to  the  Notice  of 
Deficiency.  Washington  has  proposed  to 
revise  its  lEU  provisions  so  that  lEUs  are 
no  longer  exempt  outright  from  testing, 
monitoring,  recordkeeping,  reporting, 
and  compliance  certification.  As 
proposed.  WAC  173-401-530(2)(c) 
creates  a  presumption  that  no  testing, 
monitoring,  recordkeeping,  and 
reporting  is  required  for  lEUs.  but  that 
presumption  can  be  overcome  if  such 
testing  and  monitoring  provisions  are 
determined  by  the  permitting  authority 
to  be  necessary  to  assure  compliance. 
This  revision  is  consistent  with  EPA's 
long-standing  position  that  the 
permitting  authority  in  general  has 
broad  discretion  in  determining  the 
nature  of  any  required  monitoring  and 
that  the  requirement  to  include  in  a 
permit  testing,  moniUKing, 
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recordkeeping,  and  reporting  sufficient 
to  assiue  compliance  does  not  require 
the  permit  to  impose  the  same  level  of 
rigor  with  respect  to  all  emission  units. 
For  example,  it  does  not  require 
extensive  testing  or  monitoring  to  assure 
compliance  with  the  applicable 
requirements  for  emissions  imits  that  do 
not  have  significant  potential  to  violate 
emissions  limitations  or  other 
requirements  under  normal  operating 
conditions.  Because  lEUs  are  typically 
associated  with  lesser  environmental 
impacts  than  other  emission  units  and 
present  little  or.no  potential  for 
violations  of  genendly  applicable 
requirements,  EPA  has  stated  that  the 
permitting  authority  can  provide  in 
some  cases  that  the  status  quo  (i.e.,  no 
monitoring)  meets  the  requirements  of 
part  70. 

In  response  to  the  Notice  of 
Deficiency,  Washington  has  also 
proposed  to  revise  its  lEU  provisions  so 
that  lEUs  are  no  longer  exempt  from 
compliance  certification.  As  proposed, 
WAC  173-401-530(2)(d).  which 
specifically  states  that  sources  did  not 
need  certify  compliance  under  WAC 
173-401-630(5)  for  lEUs.  would  be 
deleted.  WAC  173-401-530(2)(c)  would 
be  revised  to  clarify  that,  if  a  title  V 
permit  does  not  require  monitoring  for 
lEUs,  the  permittee  may  certify 
continuous  compliance  if  there  were  no 
observed,  docimiented,  or  known 
instances  of  noncompliance  during  the 
reporting  period  and  that,  if  the  title  V 
permit  does  require  monitoring  for  lEUs, 
the  permittee  must  also  consider  the 
required  monitoring.  The  EPA  interprets 
70.5(c)(9)  to  allow  for  a  certification  of 
compliance  where  there  is  no  required 
monitoring  and.  despite  a  "reasonable 
inquiry"  to  uncover  other  existing 
information,  the  responsible  official  has 
no  information  to  the  contrary.  EPA 
believes  that  the  proposed  revisions  to 
WAC  173-401-53G(c)  and  the  proposed 
deletion  of  WAC  173-401-530(d)  meet 
the  requirements  of  part  70  with  respect 
to  testing,  monitoring,  recordkeeping, 
reporting,  and  compliance  certification 
for  EEUs.  See  White  Paper  Number  2  for 
Improved  Implementation  of  the  Part  70 
Operating  Permits  Program,  pp.  30-31 
(March  5, 1996).  Therefore,  EPA 
proposes  to  approve  these  changes  as  a 
revision  to  Washington's  title  V  program 
if  Washington  finalizes  the  proposed 
changes  consistent  with  this  notice. 
Final  adoption  of  these  changes  by 
Washington  would  also  adequately 
address  the  deficiency  identified  in  the 
Notice  of  Deficiency. 


C.  Other  Proposed  Changes  to 
Washington's  Title  V Regulations 

Washington  has  also  proposed  other 
minor  changes  to  its  regulations 
governing  its  title  V  operating  permits 
program,  which  EPA  also  proposes  to 
approve. 

1.  Continuous  and  Intermittent   ' 
Compliance 

Washington  has  proposed  to  add 
definitions  for  "continuous 
compliance"  and  "intermittent 
compliance"  to  implement  the 
compliance  certification  requirements  of 
its  title  V  program.  Although  these 
terms  are  not  currently  defined  in  part 
70,  Washington's  proposed  definitions 
are  identical  to  definitions  in  the 
instructions  to  the  standard  annual 
compliance  certification  form  developed 
by  EPA  for  use  by  permittees  subject  to 
the  Federal  operating  permits  program. 
See  http://www.epa.gov/oar/oaqps/ 
permits/p71forms.html.  EPA  therefore 
believes  that  these  proposed  new  . 
definitions  are  approvable.  EPA  notes, 
however,  that  it  intends  to  propose 
changes  to  the  compliance  certification 
requirements  of  part  70  (40  CFR 
70.6(c)(5))  in  the  near  future,  which  may 
include  definitions  of  the  terms 
"continuous  compliance"  and 
"intermittent  compliance."  Washington 
would  be  required  to  later  revise  its 
compliance  certification  requirements, 
including  the  definitions  of  "continuous 
compliance"  and  "intermittent 
compliance,"  if  Washington's 
provisions  are  not  consistent  with  the 
compliance  certification  requirements 
adopted  by  EPA  after  notice  and 
comment  rulemaking. 

2.  Major  Source 

Washington  has  proposed  to  revise 
the  definition  of  "major  source"  in 
response  to  recent  amendments  to  the 
defiqition  of  "major  source"  in  part  70. 
See  66  FR  59161  (November  27.  2001). 
EPA  made  two  changes  from  the  1992 
rule  regarding  when  non-Hazardous  Air 
Pollutant  (HAP)  fugitive  emissions  are 
included  in  determining  major  source 
status.  The  1992  rule  required  that  non- 
HAP  fugitive  emissions  be  counted  for 
all  industrial  facilities  in  source 
categories  covered  by  New  Source 
Performance  Standards  (NSPS)  or 
National  Emission  Standards  for 
Hazardous  Au-  Pollutants  (NESHAP) 
standards,  but  only  with  regards  to 
pollutants  specifically  regulated  for  the 
source  category.  The  final  amendment 
to  part  70  changed  this  requirement:  (1) 
To  address  only  source  categories 
covered  by  NSPS  or  NESHAP  standards 
promulgated  after  August  7, 1980:  and 


(2)  to  delete  the  limitation  that  only 
pollutants  specifically  regulated  by  the 
standard  be  included.  Consistent  with 
this  amendment,  Washington  is 
proposing  to  revise  its  rule  to  delete  the 
limitation  on  only  pollutants 
specifically  regulated  by  the  standard. 
However,  Washington  is  not  limiting  the 
applicability  of  this  requirement  to 
sources  in  categories  regulated  after 
August  7, 1980.  Without  this  date, 
Washington's  rule  is  more  stringent  than 
part  70  (i.e.,  requires  that  fugitive 
emissions  be  included  for  more 
categories  of  sources).  Therefore, 
Washington's  proposed  change  in  the 
definition  of  "major  source"  is 
approvable. 

3.  Standard  Application  Forms 

Washington  has  also  proposed  to 
revise  its  regulations  to  clarify  that  the 
use  of  a  standard  title  V  operating 
permit  application  form  is  not  required 
if  the  owner/operator  provides  all  of  the 
required  data  elements  for  a  complete 
application.  As  EPA  has  previously 
stated,  although  part  70  clearly  requires 
that  States  develop  a  standard  permit 
application  form,  part  70  does  not 
require  permitting  authorities  to  require 
permit  applicants  to  use  the  standard 
form  provided  that  all  the  required 
information  is  submitted  by  the  permit 
applicant.  See  Response  to  Comments 
Regarding  Alleged  Deficiencies  in 
Washington 's  Title  V  Operating  Permits 
Program,  dated  December  14,  2001. 

4.  Prompt  Reporting  of  Permit 
Deviations 

Finally,  Washington  has  proposed  to 
amend  its  rules  to  provide  that 
deviations  that  do  not  represent  a 
potential  threat  to  human  health  or 
safety  must  be  reported  no  later  than 
thirty  days  after  the  end  of  the  month 
during  which  the  deviation  is 
discovered  or  as  part  of  routine 
emission  monitoring  reports,  whichever 
occurs  first.  Reporting  of  deviations  that 
represent  a  potential  threat  to  human 
health  and  safefy  continues  to  be 
required  as  soon  as  possible,  but  in  no 
case  later  than  twelve  hours  after  the 
deviation  is  discovered.  Currently  in 
Washington,  permitting  authorities  have 
the  discretion  to  require  reporting  of 
"other  deviations"  (that  is,  deviations 
that  do  not  represent  a  potential  threat 
to  human  health  or  safety)  either  no 
later  than  thirty  days  after  the  end  of  the 
month  during  which  the  deviation  is 
discovered  or  as  part  of  routine 
emission  monitoring  reports.  EPA  raised 
concerns  that  this  could  allow  the 
reporting  of  excess  emissions  six 
months  after  the  deviation  occurred.  In 
response  to  EPA's  concerns,  all 


43578 


Fedwal  Regi«ter/Vol.  67.  No.  125 /Friday,  June  28.  2002 /Proposed  Rules 


Washington  permitting  authorities  have 
committed  to  EPA  to  require  reporting 
of  all  "other"  deviations  no  later  than  30 
days  after  the  end  of  the  month  in 
which  the  deviation  is  discovered.  The 
proposed  change  to  the  provisions  for 
prompt  reporting  of  deviations  would 
make  Washington  regulations  consistent 
with  the  current  practice  of  Washington 
permitting  authorities,  and  EPA  believes 
the  change  is  consistent  with  the 
requirements  of  part  70. 

n.  Final  Action 

EPA  is  proposing  to  approve  as  a 
revision  to  Washington's  title  V  air 
operating  permits  program  proposed 
revisions  to  Washington's  reg\ilations 
for  lEUs,  specifically,  revisions  to  WAC 
173-401-530(2){c)  and  deletion  of  WAC 
173-401-530(2)(d).  EPA  has  determined 
that  the  proposed  changes  meet  the 
requirements  of  title  V  and  part  70 
relating  to  lEUs  and  adequately  address 
the  deficiency  identified  in  the  Notice  of 
Deficiency  published  in  the  Federal 
Ref^^  on  January  2,  2002  (67  FR  73). 
EPA  is  also  proposing  to  approve  the 
proposed  addition  of  definitions  for 
"continuous  compliance"  and 
"intermittent  compliance."  the 
proposed  change  to  the  definition  of 
"major  sotuce,"  proposed  changes  to 
clarify  that  the  use  of  a  standard 
application  form  is  not  required  if  all 
required  information  is  provided  by  the 
applicant,  and  a  proposed  change  to  the 
time  frame  for  the  prompt  reporting  of 
permit  deviations.  Because  the  proposed 
revisions  Chapter  173-401  apply 
throughout  the  State  of  Washington,  this 
proposed  approval  applies  to  all  State 
and  local  agencies  that  implement 
Washington's  operating  permits 
program.  As  discussed  above,  those 
agencies  include  Ecology.  EFSEC. 
BCCAA,  NWAPA.  OAPCA.  PSCAA, 
SCAPCA.  SWCAA,  and  YRCAA. 

Consistent  with  EPA's  action  granting 
Washington  full  approval,  this  approval 
does  not  extend  to  "Indian  Country",  as 
defined  in  18  USC  1151,  except  with 
respect  to  non-trust  lands  within  the 
1873  Survey  Area  of  the  Puyallup 
Reservation.^  See  66  FR  42439, 42440 
(August  13.  2001):  64  FR  8247.  8250- 
8251  (February  19, 1999):  59  FR  42552, 
42554  (August  18, 1994). 

m.  Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4, 1993),  this  action 
is  not  a  "significant  regulatory  action" 


<  As  these  tenns  are  defined  in  the  Agreement 
dated  August  27. 1988  among  the  Puyallup  Tribe 
of  Indians,  local  governments  in  Pierce  County,  the 
Sute  of  Washington,  the  United  Sutes.  and  certain 
private  property  o%<rners. 


and  therefore  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
Under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  the  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
because  it  merely  approves  State  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  State  law. 
This  rule  does  not  contain  any 
unfunded  mandates  and  does  not 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4)  because  it  approves  pre- 
existing requirements  imder  State  law 
and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  State  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9.  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  "Federalism" 
(64  FR  43255.  August  10. 1999).  The 
nile  merely  approves  existing 
requirements  luder  State  law.  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established.in 
the  Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045. 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23. 1997)  or 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001),  because  it  is  not  a 
significantly  regulatory  action  under 
Executive  Order  12866.  This  action  will 
not  impose  any  collection  of 
information  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.,  other  than  those  previously 
approved  and  assigned  0MB  control 
number  2060-0243.  For  additional 
infonnation  concerning  these 


requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
niunber. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS.  It  would, 
thus,  be  inconsistent  with  applicable 
law  for  EPA,  when  it  reviews  an 
operating  permit  progfam,  to  use  VCS  in 
place  of  a  State  program  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  USC  272  note)  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  )une  18.  2002. 
John  lani. 

Regional  Administrator,  Region  10. 
(FR  Doc.  02-16363  Filed  6-27-02;  8:45  am) 
■UMQ  coot  a6M-«0-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-723»^] 

National  Oil  and  Hazardous 
Subatancas  Pollution  Contlngancy 
Plan;  National  Priorltiaa  Ust 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Hopkins  Farm  Superfimd  Site  from  the 

National  Priorities  List. 


summary:  The  Environmental  Protection 
Agency  (EPA),  Region  2,  is  issuing  a 
Notice  of  Intent  to  Delete  the  Hopkins 
Farm  Superfund  Site  (Site),  located  in 
Plumsted  Township,  Ocean  County. 
New  Jersey,  firom  the  National  Priorities 
List  (NPL)  and  requests  public  comment 
on  this  Notice  of  Intent. 

The  NPL  is  appendix  B  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  40 
CFR  part  300,  which  EPA  promulgated 
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pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended.  The 
EPA  and  the  State  of  New  Jersey, 
through  the  New  Jersey  Department  of 
Environmental  Protection,  have 
determined  that  all  responsible  parties 
or  other  parties  have  implemented 
appropriate  response  actions  and  no 
further  actions  are  required. 

In  the  "Rules  and  Regulations" 
Section  of  today's  Federal  Register,  EPA 
is  publishing  a  Direct  Final  Notice  of 
Deletion  of  the  Hopkins  Farm 
Superfund  Site  without  prior  notice 
because  EPA  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  significant  adverse 
comment.  EPA  has  explained  ova 
reasons  for  this  deletion  in  the  preamble 
to  the  Direct  Final  Deletion.  If  EPA 
receives  no  significant  adverse 
comment(s)  on  the  Direct  Final  Notice 
of  Deletion,  EPA  will  not  take  further 


action  on  this  Notice  of  Intent  to  Delete. 
If  EPA  receives  significant  adverse 
comment(s),  EPA  will  withdraw  the 
Direct  Final  Notice  of  Deletion  and  it 
will  not  take  effect.  EPA  will,  as 
appropriate,  address  all  public 
comments.  If,  after  evaluating  public 
comments,  EPA  decides  to  proceed  with 
deletion,  EPA  will  do  so  in  a  subsequent 
Final  Deletion  Notice  based  on  this 
Notice  of  Intent  to  Delete.  EPA  will  not 
institute  a  second  comment  period  on 
this  Notice  of  Intent  to  Delete.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time.  For  additional 
information,  see  the  Direct  Final  Notice 
of  Deletion  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

DATES:  Comments  concerning  this  Site 
must  be  received  by  July  29,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Trevor  Anderson, 
Remedial  Project  Manager,  Emergency 
and  Remedial  Response  Division.  U.S. 


Environmental  Protection  Agency. 
Region  2,  290  Broadway,  19th  Floor. 
New  York.  New  York  10007-1866. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Trevor  Anderson  at  the  address 
provided  above,  or  by  telephone  at  (212) 
637-4425,  by  Fax  at  (212)  637-4429  or 
via  e-mail  at 
Anderson .  TrevorQEPA .  GOV. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  Notice  of  Deletion  which  is 
located  in  the  Rules  section  of  this 
Federal  Register. 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9675;  ED.  12777,  56  FR  54757.  3  CFR. 
1991  Comp.;  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.;  p.  193. 

Dated:  )une  14,  2002. 
lane  M.  Kenny, 

Regional  Administrator.  U.S.  EPA,  Region  2. 
[FR  Doc.  02-16269  Filed  6-27-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

FoTMt  8«rvlc« 

Gray*  HartxK  Rmoutm  Advisory 
CoMinittM 

agency:  Forest  Service,  USDA. 
action:  Notice  of  meeting. 


DEPARTMENT  OF  AGRICULTURE 

Natural  RMOurcM  CoMcrvadon 
Sarvica 

L'Anguma  RIvw  Walarahad;  Polnaatt 
and  Cralghaad  Couirtiaa.  AR 

AOCNCY:  Natural  Resources 
Conservation  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


summary:  The  Grays  Harbor  Resource 
Advisory  Committee  (RAC)  will  hold  its 
next  meeting  on  July  22.  2002.  The 
meeting  will  be  held  at  the  Pacific 
Ranger  District's  Quinault  Office, 
Quinault,  Washington.  The  meeting  will 
begin  at  7  p.m.  and  end  at 
approximately  9  p.m.  Agenda  topics  are: 
Approval  of  minutes  of  previous 
meeting;  Presentation  of  FT  2003  Title 
II  project  proposals;  Selection  of 
recommended  projects  and  priorities; 
Public  comments:  and  Identify  next 
meeting  date  and  location. 

All  Grays  Harbor  Resource  Advisory 
Committee  Meetings  are  open  to  the 
public.  Interested  citizens  are  encourage 
to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Ken  Eldredge,  RAC  Liaison,  USDA, 
Olympic  National  Forest  Headquarters, 
1835  Black  Lake  Blvd.,  Olympia.  WA 
98512-5623.  (306)  956-2323  or  Dale 
Hom,  Forest  Supervisory  and 
Designated  Federal  Official,  at  (360) 
965-2301. 

Dated:  )une  21.  2002. 
Dale  Hon, 

Forest  Supervisor,  Olympic  National  Forest. 
(FR  Doc.  02-16299  Filed  6-27-02;  8:45  am) 
MUma  COM  3410-11-W 


SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy, 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  the  Natural  Resources 
Conservation  Service,  U.S.  Department 
of  Agricultvire,  gives  notice  that  an 
environmental  impact  statement  is 
being  prepared  for  the  L'Anguille  River 
Watershed,  in  Poinsett  and  Craighead 
Counties,  Arkansas. 
FOR  FURTHER  MFORMATWN  CONTACT: 
Kalven  L.  Trice,  State  Conservationist, 
Natural  Resources  Conservation  Service. 
Room  3416  Federal  Building.  700  West 
Capitol  Avenue.  Little  Rock,  Arkansas 
72201,  Telephone  (501)  301-3100. 
SUPPLEMENTARY  MFORMATION:  Due  to  the 
preliminary  anticipated  Federal  cost  of 
this  project,  NRCS  policy  reqxiires  that 
an  environmental  impact  statement  be 
prepared. 

Tne  project  concerns  a  plan  to  address 
groimdwater  declines  and  measures  to 
increase  water  use  efficiency. 
Alternatives  under  consideration  to 
reach  this  objective  include  the 
construction  of  on-farm  water  storage 
reservoirs,  underground  pipelines, 
tailwater  recovery  systems,  and 
improved  irrigation  management. 

A  draft  environmental  impact 
statement  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  Natural  Resources 
Conservation  Service  invites 
participation  and  consultation  of 
agencies  and  individuals  that  have 
special  expertise,  legal  jurisdiction,  or 
interest  in  the  preparation  of  the  draft 
environmental  impact  statement.  NRCS 
held  a  combined  public  hearing  and 
scoping  meeting  with  the  Aricansas  Soil 
and  Water  Commission  on  February  1, 
2001  at  Weiner,  Arkansas  to  discuss  this 
watershed.  Comments  were  received  at 
and  following  this  meeting.  In  order  to 
comply  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  additional  comments  from  the 


public  and  interested  agencies  will  be 
accepted  until  July  15,  2002.  Further 
information  on  the  proposed  action  or 
future  public  meetings  may  be  obtained 
from  Kalven  L.  Trice,  State 
Conservationist,  at  the  above  address 
and  telephone  number. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  )une  5,  2002. 
Kalven  L.  Trice, 
State  Conservationist. 

IFR  Doc.  02-16308  Filed  6-27-02;  8:45  am] 
BNxmo  coca  aaio-ie-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Agancy  Information  Collactlon 
ActtvWaa;  Propoaad  Information 
Collaetlon;  Commant  Raquaat 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  60-day  notice,  proposed 

collection;  comment  request. 


Title:  Nonprofit  Agency 
Responsibilities.  3037-0005. 
summary:  The  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  is  announcing  an  opportunity 
for  public  comment  on  the  proposed 
collection  of  certain  information  by  the 
agency.  Under  the  Paperwork  Reduction 
Act  of  1995,  Federal  agencies  are 
required  to  publish  notice  in  the 
Federal  Re^ster  concerning  each 
proposed  collection  of  information,  and 
to  allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  requirements 
relating  to  the  record  keeping 
requirements  of  nonprofit  agencies 
serving  people  who  are  blind  or  severely 
disabled. 

DATES:  Submit  comments  on  or  before 
August  27,  2002. 

A00RE88E8:  Comments  and  requests  for 
copies  of  the  proposed  information 
collection  instruments  should  be 
submitted  to:  Janet  Yandik.  Information 
Management  Specialist,  Conunittee  for 
Purchase  From  People  Who  Are  Blind 
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or  Severely  Disabled,  Jefferson  Plaza  2, 
Suite  10800, 1421  Jefferson  Davis 
Highway,  Arlington,  VA  22202-3259;  e- 
mail:  jyandik@jwod.gov;  phone:  (703) 
603-7746,  fax  (703)  603-0655. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  imposes  certain 
requirements  on  nonprofit  agencies  that 
participate  in  the  Javits-Wagner-O'Day 
(JWOD)  Program.  The  requirements 
being  proposed  are  recordkeeping  for 
specific  products  and  services  sold 
imder  the  JWOD  Act.  This  is  a  change 
in  current  requirements  that  only 
require  records  be  kept  and  reported  in 
the  aggregate,  rather  Uian  by  specific 
JWOD  product  or  service.  If  approved, 
recordkeeping  shall  reflect  dollar  sales 
of  each  product  and  service  sold  under 
the  authority  of  JWOD  Act.  direct  labor 
hours  performed  by  all  workers  on  each 
product  and  service  sold  under  the 
JWOD  Act,  and  files  which  document 
the  disability  and  competitive 
employability  of  each  worker  counted 
toward  the  nonprofit  agencies'  ratio  of 
disabled  direct  labor.  Such  records  and 
files  are  required  to  ensure  the  effective 
administration  of  the  JWOD  Program 
and  to  ensure  that  nonprofit  agencies 
seeking  to  participate  in  the 
Committee's  program  meet  the 
requirements  of  41  U.S.C.  46-48(c). 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  02-16355  Filed  6-27-02;  8:45  am) 

SILUNQ  CODE  63S3-01-P 

COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procuramant  Uat;  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Additions  to  Procurement  List. 

SUMMARY:  This  action -adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  July  29,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway; 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  April 
12.  April  19,  May  3.  and  May  10,'  2002, 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (67  FR  17966, 


19392,  22398,  and  31765)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement 

List. Accordingly,  the  following  services 
are  added  to  the  Procurement  List: 

Services 

Service  Type/Location:  Administrative 
Support,  Service  School  Command, 
Great  Lakes.  Illinois. 

NPA:  GV/S,  Inc.,  Waukegan,  Illinois. 

Contract  Activity:  Fleet  and  Industrial 

Supply  Center  Detachment  Philadelphia. 

Service  Type/Location:  Custodial  Service, 

Veterans  Affairs  Nursing  Home  Care 

Unit,  Pueblo,  Colorado. 
NPA:  Pueblo  Diversified  Industries.  Inc., 

Pueblo,  Colorado. 
Contract  Activity:  Department  of  Veterans 

Affairs,  VA  Medical  Center,  Denver, 

Colorado. 
Service  Type/Location:  Food  Service 

Attendant,  Alabama  Air  National  Guard. 

226th  Communication  Group.Gadsden, 

Alabama. 
NPA:  Alabama  Goodwill  Industries,  Inc., 

Birmingham,  Alabama. 
Contract  Activity:  Alabama  Air  National 

Guard,  Gadsden,  Alabama. 
Service  Type/Location:  Grounds 

Maintenance,  Environmental  Protection 

Agency,  Environmental  Science  Center, 

Fort  Meade,  Maryland. 
NPA:  Baltimore  Association  for  Retarded 

Citizens,  Inc.,  Baltimore,  Maryland. 
Contract  Activity:  Environmental  Protection 

Agency,  Philadelphia,  Pennsylvania. 
Service  Type/Location:  Janitofial/Custodial, 

Buildings  7680  and  428.  Fort  Polk, 

Louisiana. 
NPA:  Vernon  Sheltered  Workshop,  Leesville, 

Louisiana. 
Contract  Activity:  Directorate  of  Contracting, 


Fort  Polk.  Louisiana. 
Service  Type/Location:  )anitorial/Custodial. 

99th  Regional  Support  Command 

Headquarters.  Coraopolis.  Pennsylvania. 
NPA:  Hancock  County  Sheltered  Workshop, 

Weirton,  West  Virginia. 
Contract  Activity:  99th  Regional  Support 

Command. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective . 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  D.  Kenneriy, 

Director,  Information  Management. 

[FR  Doc.  02-16353  Filed  &-27-02:  8:45  am] 

BIUING  CODE  63S»-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  LM;  Propo— d  AddMone 

AGENCY:  Committee  for  Piirchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

summary:  The  Committee  is  proposing 
to  add  to  the  Procvuement  List  products 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

Comments  must  be  received  on  or 
before:  July  29,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)  (2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportimity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  the 
notice  for  each  product  or  service  will 
be  required  to  procure  the  products  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  oUier  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
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than  the  small  oi^anizations  that  will 
furnish  the  products  and  services  to  the 
Govenunent. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
altwnatives  which  would  accomplish 
the  ohiectives  of  the  Javits-Wagner- 
OTJay  Act  (41  U.S.C.  46-48c)  in 
connection  Mrith  the  products  and 
services  proposed  for  addition  to  the 
{Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  atatementls) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 


Pnduct/NSN:  Pen.  Vista  Gel.  Blue.  Medium 

PDint/7S20-00-NIB-0614 
Pmdt^NSN:  Pen,  Vista  Gel,  Black.  Medium 

Point/7520-00-f4IB-0615 
ProductysSN:  Pen.  Refill.  Vista  Gel.  Blue. 

Medium  Point/7510-O0-NIB-1588 
Pmduct/NSN:  Pen,  Refill.  Vista  Gel,  Black, 

Medium  Point/7510-00-NIB-1589 
NPA:  Industries  of  the  Blind.  Inc.. 

Greensboro,  NC 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Conunodity  Center,  New  York. 

MY 
Pmduct/NSN:  Sash  Cofd/4020-0G-5Sl-3343 
NPA:  East  Texas  Lighthouse  for  the  Blind. 

Tyler,  TX 
Contract  Activity:  GSA,  General  Products 

Commodity  Center.  Fort  Worth,  TX 

SottIom 

Service  Type/Location:  Family  Housing 

Maintenance/Sheppard  AFB,  Texas 
NPA:  Work  Services  Corporation,  Wichita 

Falls,  Texas 
Contract  Activity:  USAF,  82nd  Contracting 

Squadron,  Sheppard  AFB,  Texas 
Service  Type/Location:  Fulfillment 

ServlcesVeterans  Affairs  Blind 

Rehabilitation  Center.  Augusta.  Georgia 
NPi4:  Columbia  Lighthouse  for  the  Blind, 

Washington,  DC 
Contract  Activity:  Veterans  ARairs  Medical 

Center,  Columbia,  South  Carolina 
Service  Type/Location:  Janitorial/ 

CustodialAir  Traffic  Control  Tower, 

Indianapolis,  Indiana 
NPA:  Child-Adult  Resource  Services,  Inc., 

Green  Castle,  Indiana 
Contract  Activity:  Federal  Aviation 

Administration,  Des  Plains,  Illinois 
Service  Type/Location:  Janitorial/ 

CustodialAir  Traffic  Control  Tower.  Peoria. 

Illinois 
NPA:  Community  Workshop  ft  Training 

Center,  Peoria.  Illinois 
Contract  Activity:  Federal  Aviation 

Administration,  Des  Plains,  Illinois 


Service  Type/Location:  Janitorial/Custodial/ 

Basewide.  Fort  Leavenworth.  Kansas 
NPA:  The  Helping  Hand  of  Goodwill    * 

Industries  Extended  Employment  SWS. 

Inc.  Kansas  City,  Missouri 

Contract  Activity:  USA,  Director  of 
Contracting,  Fort  Leavenworth,  Kansas 
Service  Type/Location:  Janitorial/Custodial/ 

U.S.  Army  Reserve  Center,  Danville, 

Illinois 
NPA:  Rehab  Products  ft  Services.  Danville. 

Illinois 
Confracf  Activity:  USA.  HQ.  88th  Regional 

Support  Command.  Fort  Snellin^, 

Minnesota 
Service  Type/Location:  Laundry  Service/ 

Andrews  AFB,  Maryland 
NPA:  Rappahannock  Goodwill  Industries. 

Inc..  Fredericksburg.  Virginia 
Contract  Activity:  USAF,  89th  Contracting 

Squadron.  Andrews  AFB,  Maryland 

Service  Type/Location:  Mailing  Services/ 

USDA.  Animal  and  Plant  Health  Inspection 

ServiceFood  Safety  Inspection  Service, 

Minneapolis,  Minnesota 
NPA:  Tasks  Unlimited,  Inc.,  Minneapolis, 

Minnesota 
Contract  Activity:  Animal  ft  Plant  Health 

Inspection  Service,  Minneapolis 
Service  Type/Location:  Switchboard 

Operation/VA  Medical  Center,  Salem, 

Virginia 
NPA:  Virginia  Industries  for  the  Blind, 

Charlottesville,  Virginia 
Contract  Activity:  Veterans  Affairs  Medical 

Center,  Salem,  Virginia 

Sheryl  0.  Kenoarly, 

Director,  Information  Management. 
[FR  Doc.  02-16354  Filed  6-27-02;  8:45  am] 
I  coot  SMS-OI-* 


DEPARTMENT  OF  COMMERCE 

IntomaUonal  Tradt  Administration 
[A-«80-84a] 

Cwtain  CoM-RolM  CwbMi^Minat 

of  Final  Datarmlnalion  of  AntMumpkia 
Invaaligalion 

AOCNCY:  Import  Adnunistration, 

International  Trade  Administration, 

Department  of  Commerce. 

action:  Notice  of  Postponement  of  Final 

Determination  of  Antidimiping 

Investigation. 

EFFECTIVE  DATE:  Jtme  28.  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
Brian  Ledgerwood  or  Mark  Yotmg,  AD/ 
CVD  Enforcement  Office  VI,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW,  Washington. 
IX:  20230:  telephone:  (202)  482-3836  or 
(202)  482-6397,  respectively. 
SUPPLEMENTARY  information: 


TIME  LIMITS: 
Statutory  Time  Lindli 

Section  735(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  requires  the 
Department  to  issue  (1)  the  final 
determination  regarding  sales  at  less 
than  fair  value  (LTFV)  in  this 
investigation  within  75  days  after  the 
date  of  its  preliminary  determination. 
However,  section  735(a)(2)  of  the  Act 
states  that  the  Department  may  extend 
the  time  limit  for  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determination  if,  in  the  case 
of  a  proceeding  in  which  the 
preliminary  determination  by  the 
administering  authority  imder  section 
733(b)  was  affirmative,  a  request  in 
writing  for  such  a  postponement  is 
made  by  an  exporter  which  accounts  for 
a  significant  portion  of  the  exports  of 
the  merchandise  which  is  subject  to  the 
investigation.  Section  351.210  of  the 
Department's  regulations  further  states 
that  the  exporter  must  also  request  that 
the  Department  extend  the  provisional 
measures  firom  a  four  month  period  to 
a  period  of  not  more  than  6  months. 
Alternatively,  in  the  case  of  a 
proceeding  in  which  the  preliminary 
determination  by  the  administering 
authority  under  section  733(b)  was 
negative,  the  request  for  postponement 
may  be  made  in  writing  by  the 
petitioner. 

Background 

On  May  9.  2002,  the  Department 
published  the  preliminary 
determination  regarding  sales  at  LTFV 
in  this  investigation  (67  FR  31225).  We 
preliminarily  determined  that  certain 
cold-rolled  carbon  steel  flat  products 
(cold-rolled  steel)  from  Korea  are  being, 
or  likely  to  be,  sold  in  the  United  States 
at  LTFV,  as  provided  in  section  733(b) 
of  the  Tariff  Act  of  1930,  as  amended. 
On  May  30,  2002,  both  respondents  in 
this  investigation,  requested  that  the 
Department  postpone  the  final 
determination  to  135  days  after  the 
publication  of  the  preliminary 
determination  ana  requested  that  the 
Department  extend  the  provisional 
measures  period  from  four  months  to  a 
period  not  longer  than  6  months. 

Poctponraient  of  Final  Determination 

Given  the  fact  that  the  Department 
made  an  affirmative  preliminary 
determination  and  the  largest  exporter/ 
producer  of  imports  during  the  period  of 
investigation  requested  postponement 
and  also  asked  that  the  Department 
extend  the  provisional  measures  from  a 
four  month  period  to  a  period  of  not 
more  than  six  months,  as  required  by 
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the  Department's  regulations,  we  are 
postponing  the  final  determination  imtil 
no  later  than  September  23.  2002  (i.e., 
135  days  after  the  publication  of  the 
preliminary  determination). 

This  extension  is  in  accordance  with 
section  735(a)(2)(A)  of  the  Act. 

Dated:  )une21.  2002 
loseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  02-16373  Filed  6-27-02:  8:45  am] 

BUiJNG  CODE  3S10-OS-a 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-680-834] 

Stainless  Steal  Shest  and  Strip  in  Colls 
from  the  Republic  of  Korea:  Notice  of 
Final  Results  of  Changed 
CIrcumstancss  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review. 

summary:  On  December  31,  2001,  the 
Department  of  Commerce 
("Department")  published  the  notice  of 
preliminary  results  of  its  changed 
circumstances  review  examining 
whether  INI  Steel  Company  ("INI")  is 
the  successor-in-interest  to  Inchon  Iron 
&  Steel  Co.,  Ltd.  ("Inchon")  by  virtue  of 
its  name  change.  See  Notice  of 
Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review:  Stainless  Steel 
Sheet  and  Strip  in  Coils  from  the 
Republic  of  Korea,  66  FR  67513 
(December  31,  2001)  {"Preliminary 
Results").  In  those  Preliminary  Results, 
the  Department  found  that  INI  is  the 
successor-in-interest  to  Inchon  and  that 
INI  and  Sammi  Steel  Co.  ("Sammi") 
remain  separate  legal  entities. 

After  considering  comments  from 
interested  parties,  the  Department 
continues  to  find  that  INI  is  the 
successor-in-interest  to  Inchon,  and  that 
INI  should  retain  the  deposit  rate 
assigned  to  Inchon  by  the  Department 
for  all  entries  of  the  subject  merchandise 
produced  or  exported  by  INI;  and  that 
INI's  acquisition  of  Sammi  has  not 
changed  the  status  of  either  company  as 
separate  legal  entities.  We  have  now 
completed  this  changed  circumstances 
review  in  accordance  with  19  C.F.R. 
351.216  and  351.221(c)(3). 
EFFECTIVE  DATE:  June  28,  2002. 


for  further  information  contact: 

Cheryl  Werner  or  Laurel  LaCivita. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-2667  and  (202)  482-4243, 
respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otiberwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (2001). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  1 ,  2001 ,  the  Department 
initiated  this  changed  circumstances 
review. 

See  Stainless  Steel  Sheet  and  Strip  in 
Coils  from  the  Republic  of  Korea:  Notice 
of  Initiation  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  66  FR  49927  (October  1,  2001) 
{"Notice  of  Initiation").  On  December 
31,  2001,  the  Department  published  the 
preliminary  results  of  its  changed 
circumstances  review  in  the  above- 
named  case.  See  Preliminary  Results. 
We  gave  interested  parties  21  days  to 
comment  on  our  preliminary  results.  On 
January  22,  2002,  petitioners  submitted 
comments  and  on  January  28,  2002,  INI 
submitted  rebuttal  comments.  See 
Comments  section  below. 

Scope  of  the  Review 

For  purposes  of  this  changed 
circumstances  review,  the  products 
covered  are  certain  stainless  steel  sheet 
and  strip  in  coils.  Stainless  steel  is  an 
alloy  steel  containing,  by  weight,  1.2 
percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or 
without  other  elements.  The  subject 
sheet  and  strip  is  a  flat-rolled  product  in 
coils  that  is  greater  than  9.5  mm  in 
width  and  less  than  4.75  mm  in 
thiclmess,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  may  also  be  further  processed 
(e.g.,  cold-rolled,  polished,  aluminized, 
coated,  etc.)  provided  that  it  maintains 
the  specific  dimensions  of  sheet  and 
strip  following  such  processing. 

Tne  merchandise  subject  to  this 
review  is  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  at  subheadings:  7219.13.0031. 
7219.13.0051.  7219.13.0071, 


7219.1300.81',  7219.14.0030. 
7219.14.0065,  7219.14.0090, 
7219.32.0005,  7219.32.0020. 
7219.32.0025,  7219.32.0035. 
7219.32.0036,  7219.32.0038. 
7219.32.0042,  7219.32.0044, 
7219.33.0005,  7219.33.0020. 
7219.33.0025.  7219.33.0035. 
7219.33.0036.  7219.33.0038. 
7219.33.0042.  7219.33.0044, 
7219.34.0005,  7219.34J0020. 
7219.34.0025,  7219.34.0030, 
7219.34.0035.  7219.35.0005. 
7219.35.0015,  7219.35.0030, 
7219.35.0035.  7219.90.0010. 
7219.90.0020,  7219.90.0025. 
7219.90.0060,  7219.90.0080. 
7220.12.1000,  7220.12.5000. 
7220.20.1010,  7220.20.1015, 
7220.20.1060,  7220.20.1080. 
7220.20.6005,  7220.20.6010. 
7220.20.6015,  7220.20.6060, 
7220.20.6080,  7220.20.7005, 
7220.20.7010,  7220.20.7015. 
7220.20.7060,  7220.20.7080, 
7220.20.8000,  7220.20.9030, 
7220.20.9060,  7220.90.0010, 
7220.90.0015,  7220.90.0060,  and 
7220.90.0080.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  review  is 
dispositive. 

Excluded  from  the  scope  of  this  " 

review  are  the  following:  (1)  sheet  and 
strip  that  is  not  annealed  or  otherwise 
heat  treated  and  pickled  or  otherwise 
descaled,  (2)  sheet  and  strip  that  is  cut 
to  length,  (3)  plate  {i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more),  (4)  flat  wire  {i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm),  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry-  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTSUS,  "Additional 
U.S.  Note"  1(d). 

The  Department  has  determined  that 
certain  additional  specialty  stainless 
steel  products  are  also  excluded  from 
the  scope  of  this  review.  These  excluded 
products  are  described  below. 

Flapper  value  steel  is  excluded  from 
this  review.  Flapper  valve  steel  is 
defined  as  stainless  steel  strip  in  coils 


'  Due  to  changes  to  the  HTSUS  numbers  in  2001, 
7219.13.0030,  7219.13.0050.  7219.13.0070.  and 
7219.13.0080  are  now  7219.13.0031.  7219.13.0051, 
7219.13.0071.  and  7219.13.0081.  respectively. 
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containing,  by  weight,  between  0.37  and 
0.43  percent  carbon,  between  1.15  and 
1.35  percent  molybdenum,  and  between 
0.20  and  0.80  percent  manganese.  This 
steel  also  contains,  by  weight.  ' 
phosphorus  of  0.025  percent  or  less, 
silicon  of  between  0.20  and  0.50 

f>ercent,  and  sulfur  of  0.020  percent  or 
ess.  The  product  is  manufactured  by 
means  of  vacuum  arc  remelting.  with 
inclusion  controls  for  sulphide  of  no 
more  than  0.04  percent  and  for  oxide  of 
no  more  than  0.05  percent.  Flapper 
valve  steel  has  a  tensile  strengtn  of 
between  210  and  300  ksi,  yield  strength 
of  between  170  and  270  ksi,  plus  or 
minus  8  ksi.  and  a  hardness  (Hv)  of 
between  460  and  590.  Flapper  valve 
steel  is  most  commonly  used  to  produce 
specialty  flapper  valves  in  compressors. 
Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
pl\is-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  review. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 

E reduce  a  metallic  substrate  with  a 
oneycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
*    between  19  and  22  percent,  aluminum 
of  no  leu  than  5.0  percent,  phosphonis 
of  no  mcne  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  leM  than  0.002  or  greater  than  0.05 
percent,  and  total  rare  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  review. 
This  ductile  stainless  steel  strip 
contains,  by  weight.  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt. 
with  the  remainder  of  iron,  in  wridths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 


12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  III."^ 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
review.  This  product  is  defined  as  a 
non-magnetic  stainless  steel 
manufactured  to  American  Society  of 
Testing  and  Materials  ("ASTM") 
specification  B344  and  containing,  by 
weight,  36  percent  nickel,  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  13M  degrees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  lOOO 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
currently  available  under  proprietary 
trade  names  such  as  "Gilpny  36.  "^ 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  review. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  ("UNS")  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphonis  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  hign  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  nun.  and  in  widths  of  25.4 
mm.  This  product  is  most  conunonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
"Durphynox  17."* 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  siugical  and  medical 
instruments  are  also  excluded  frt>m  the 
scope  of  this  review.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives).'  This  steel  is  similar  to 


'  "  Arnokronie  lO"  is  •  tradenwrk  of  the  Aroold 
Engina«rlng  Company. 

>  "Gilphy  36"  U  •  trademark  of  Imphy,  S.A. 

«  "Durphynox  17"  i*  ■  trademark  61  Imphy.  S.A. 

*  This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 


AISI  grade  420  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  stilfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GINS"  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F.  with  carbon  of  between  0.37 
and  0.43  percent,  molybdenum  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  ofbetween 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
pr(x:essing,  and  is  supplied  as.  for 
example.  "GIN6".« 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandiun" 
("Decision  Memorandum")  from  Joseph 
A.  Spetrini,  Deputy  Assistant  Secretary, 
AD/CVD  Enforcement  Group  m.  to 
Faryar  Shirzad,  Assistant  Secretary  for 
Import  Administration,  which  is  hereby 
adopted  by  this  notice.  A  list  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded,  all  of  which 
are  in  the  Decision  Memorandiun,  is 
attached  to  this  notice  as  an  Appendix. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  review  and 
the  corresponding  recommendations  in 
this  public  memorandum  which  is  on 
file  in  the  Central  Records  Unit,  Room 
B-099  of  the  main  Department  building. 
In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov/fm/frnhome.htm.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 


*"GIN4  Mo."  "GINS"  and  "GIN6"  are  the 
proprietary  grades  of  Hitachi  Metals  America.  Ltd. 


Federal  Register /Vol.  67.  No.  125 /Friday.  June  28,  2002 /Notices 


43585 


Successorship  and  Final  Results 

On  the  basis  of  the  record  developed 
in  this  proceeding,  we  determine  INI  to 
be  the  successor-in-interest  to  Inchon 
for  purposes  of  determining 
antidumping  duty  liability.  Since 
Inchon  was  excluded  from  the 
antidtunping  duty  order  based  on  a 
calculated  weighted-average  margin  of 
zero  in  the  original  investigation,  INI  is 
entitled  to  Inchon's  exclusion  from  the 
antidumping  duty  order.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Sheet 
and  Strip  in  Coils  From  the  Republic  of 
Korea,  64  FR  30664,  30688  (June  8, 
1999)  {"Final  Determination")  and 
Notice  of  Antidumping  Duty  Order; 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  United  Kingdom,  Taiwan  and 
South  Korea,  64  FR  40555  (July  27, 
1999).  For  a  complete  discussion  of  the 
basis  for  this  decision  see  Comment  2  of 
the  Issues  and  Decision  Memo 
associated  with  this  notice. 

Further,  based  on  our  analysis  in  the 
Preliminary  Results  and  comments 
received,  we  find  that  INI  and  Sammi 
remain  separate  legal  entities.  INI's 
acquisition  of  68.42  percent  of  Sammi's 
equity  does  not  by  itself  provide  a  basis 
for  the  Department  to  coUapse  the 
producers  nor  assign  Sammi's  cash 
deposit  rate  to  INI,  which  is  excluded 
from  the  order.  See  Final  Determination, 
64  FR  30664  (June  8, 1999). 

This  notice  also  serves  as  a  final 
reminder  to  parties  subject  to 
administrative  protective  orders  (APOs) 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^JK)  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
timely  notify  the  Department  in  writing 
of  the  retiuTi/ destruction  of  APO 
material  is  a  sanctionable  violation. 

We  are  issuing  and  publishing  this 
finding  and  notice  in  accordance  with 
sections  751(b)(1)  and  777(i)(l)  of  the 
Act  and  19  CFR  351.221(c)(3)  and  19 

CFR  351.216. 

• 

Dated:  June  21,  2002 

Joaeph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Impart 
Administration. 

APPENDIX  I 

1 .  Collapsing  INI  and  Sammi 

2.  Application  of  Sammi's  antidumping 
duty  rate  to  INI 

(FR  Doc.  02-16372  Filed  6-27-02:  8:45  am] 
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Department  of  Commerce 

Inttnwtional  Tradt  Administration 

Public  Hearing  on  the  Addendum  to 
ttie  Agreement  Concerning  Trade  In 
Certain  Steel  Products  from  tlie 
Russian  Federation 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  Pursuant  to  section  125(f)  of 
ihe  Trade  Act  of  1974,  the  Department 
of  Commerce  has  scheduled  a  public 
hearing  on  a  potential  change  to  the 
import  restrictions  on  semifinished  steel 
products  frt>m  the  Russian  Federation  to 
the  United  States. 
EFFECTIVE  DATE:  June  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  the 
public  hearing  and/or  public  comments, 
contact  Carrie  Blozy  at  (202)  482-0165. 
All  other  questions  should  be  directed 
to  Edward  Yang  at  (202)  482-0406. 
SUPFM.EMENTARY  INFORMATION:  On  June  1, 
1990,  pursuant  to  Title  IV  of  the  Trade 
Act  of  1974  (the  Trade  Act),  the 
Governments  of  the  Unjted  States  of 
America  and  the  Union  of  Soviet 
Socialist  Republics  entered  into  the 
Agreement  on  Trade  Relations  Between 
the  United  States  of  America  and  the 
Union  of  Soviet  Socialist  Republics.  On 
June  17, 1992,  this  agreement  became 
effective  between  the  United  States  of 
America  and  the  Russian  Federation 
("the  1992  Agreement").  Article  XI  of 
the  1992  Agreement  provides  that  the 
Parties  will  consult  with  a  view  toward 
finding  a  means  of  remedying  or 
preventing  actual  or  threatened  market 
disruption,  and  authorizes  the  Parties  to 
take  action,  including  the  imposition  of 
import  restrictions,  to  achieve  this  goal. 

On  July  12, 1999,  the  United  States 
Department  of  Commerce  and  the 
Ministry  of  Trade  of  the  Russian 
Federation,  (now  the  Ministry  of 
Economic  Development  and  Trade  of 
the  Russian  Federation),  concluded  the 
Agreement  Concerning  Trade  in  Certain 
Steel  Products  From  the  Russian 
Federation  ("the  1999  Agreement") 
establishing  import  limitations  on 
certain  Russian  steel  products.  On  July 
22, 1999,  the  President  proclaimed  the 
imposition  of  restraints  on  imports  of 
certain  steel  products  from  the  Russian 
Federation  consistent  with  the  1999 
Agreement.  See  Proclamation  7210  of 
July  22, 1999,  64  Fed.Reg.  40723  (July 
27, 1999).  On  March  5,  2001.  the 
President  of  the  United  States  signed 
into  effect  the  comprehensive  relief 
program  on  steel  imports  piusuant  to 
section  201  of  the  U.S.  Tariff  Act  of 
1974  ("201  Relief  Program"). 


Recognizing  that  differences  exist 
between  the  Tariff  Rate  Quotas 
established  by  the  201  Relief  Program, 
and  the  export  limits  contained  in  the 
1999  Agreement,  the  Parties  agreed,  ad 
referendum,  to  an  Addendum  to  the 
Agreement  Concerning  Trade  in  Certain 
Steel  Products  From  the  Russian 
Federation  ("Addendiun"). 

The  United  States  is  considering  the 
acceptance  of  the  Addendum  and 
consequent  modification  to 
Proclamation  7210  in  order  to  modify 
the  terms  of  the  1999  Agreement  with 
regards  to  semifinished  steel  products 
from  the  Russian  Federation.  This 
Addendum  would  modify  the  export 
limit,  export  limit  period  and  reporting 
periods  of  the  1999  Agreement  to 
comply  vrith  the  201  Relief  Program.  All 
other  provisions  of  the  1999  Agreement 
not  affected  by  this  Addendum  remain 
in  effect  and  unchanged. 

Section  125(c)  of  the  Trade  Act  (19 
U.S.C.  §2135(c))  provides  that  whenever 
the  United  States,  acting  in  pursuance  of 
any  of  its  rights  or  obligations  under  any 
trade  agreement  entered  into  pursuant 
to  the  "Trade  Act,  modifies  any 
obligation  with  respect  to  the  trade  of 
any  foreign  coimtry  or  instrumentality, 
the  President  is  authorized  to  proclaim 
increased  duties  or  other  import 
restrictions,  to  the  extent,  at  such  times, 
and  for  such  periods  as  he  deems 
necessary  or  appropriate,  in  order  to 
exercise  the  rights  or  fulfill  the 
obligations  of  the  United  States. 

Section  125(f)  of  the  Trade  Act  (19 
U.S.C.  §2 135(f))  requires  the  President 
to  provide  the  opportimity  for  interested 
parties  to  present  views  at  a  public 
hearing  prior  to  taking  action  pursuant 
to  section  125(b),  (c),  or  (d)  of  the  Trade 
Act  (19  U.S.C.  §  §2135  (b),  (c).  or  (d). 
Such  an  opportimity  is  being  provided 
by  the  holding  of  such  a  hearing  on  )uly 
17,  2002,  at  10:00am.  at  the  United 
States  Department  of  Commerce.  The 
Department  has  published  a  copy  of  the 
Addendum  on  its  Import 
Administration  website  (http:// 
www.ia.ita.doc.gov/newitems.htm). 

Notice  of  Public  Hearing:  Piu^uant  to 
section  125(f)  of  the  Trade  Act  of  1974 
(19  U.S.C.  §2135(f)),  the  International 
Trade  Adnunistration  of  the  Department 
of  Commerce,  has  scheduled  a  public 
hearing  beginning  at  10  am,  on  July  17. 
2002,  at  Room  (TEA)  of  the  Herbert  C. 
Hoover  Building,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
NW,  Washington,  DC. 

Requests  to  Present  Oral  Testimony: 
Parties  wishing  to  testifv'  orally  at  the 
hearing  must  provide  written 
notification  of  their  intention  not  later 
than  5:00  p.m.,  July  8,  2002,  to  Faryar 
Shirzad,  Assistant  Secretary  for  Import 
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Administration:  Public  Hearing  on  the 
Addendum  to  the  Agreement 
Concerning  Trade  in  Certain  Steel 
Products  from  the  Russian  Federation, 
Room  3099B,  Herbert  C.  Hoover 
Building.  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
NW.  Washington.  DC.  The  notification 
should  include  (1)  the  name  of  the 
person  presenting  the  testimony,  their 
address  and  telephone  number:  (2)  the 
organization  or  company  they  are 
representing,  if  appropriate;  (3)  a  list  of 
issues  to  be  addressed;  and  (4).  if 
applicable,  any  request  for  an  extension 
of  the  time  limitation  for  the  oral 
presentation.  This  notification  may  be 
submitted  via  facsimile  to  Vicki 
Sullivan  at  (202)  273-0957.  Those 
parties  presenting  oral  testimony  must 
also  submit  a  written  brief,  in  20  copies, 
not  later  than  10:00am,  July  15,  2002,  to 
the  above  mentioned  address.  Hearing 
presentations  should  be  limited  to  no 
more  than  five  minutes  to  allow  for 
possible  questions  from  the  Chairman 
and  the  panel.  Additional  time  for  oral 
presentations  may  be  granted  as  time 
and  the  number  of  participants  permit. 
Any  business  proprietary  material  must 
be  clearly  marked  as  such  on  the  cover 
page  (or  letter)  and  succeeding  pages. 
Such  submissions  must  be  accompanied 
by  a  public  summary  thereof. 

Written  Briefs:  Those  persons  not 
wishing  to  participate  in  the  hearing 
may  submit  written  comments,  in  20 
types  copies,  not  later  than  10:00am, 
July  15,  2002.  to  Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration:  In  re  the  Addendiim  to 
the  Agreement  Concerning  Trade  in 
Certain  Steel  Products  frt>m  the  Russian 
Federation,  Room  3099B,  Herbert  C. 
Hoover  Building,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
NW,  Washington,  DC.  Comments  should 
state  clearly  the  position  taken  and 
describe  with  specificity,  the  evidence 
supporting  that  position.  Any  business 
proprietary  material  must  be  clearly 
marked  as  such  on  the  cover  page  (or 
letter)  and  succeeding  pages.  Such 
submissions  must  be  accompanied  by  a 
public  simunary  thereof.  Public 
submissions  will  be  available  for  public 
inspection  at  the  Import  Administration 
Central  Records  Unit.  An  appointment 
to  review  the  file  may  be  made  by 
contacting  Thomas  HarUey  at  (202)  482- 
1248. 

Dated:  )une  21.  2002 

Joaeph  A.  Spatrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  02-16374  Filed  6-27-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adinlnlatratlon  ^ 

[Lb.  060302C] 

Endangarad  Spaclaa;  nia  No.  1051 

AQCNCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit  modification. 

summary:  Notice  is  hereby  given  that 
John  I.  Galvez,  Maryland  Fisheries 
Resource  Office,  U.  S.  Fish  and  Wildlife 
service,  177  Admiral  Cochran  Drive, 
Annapolis.  MD  21401,  has  been  issued 
a  modification  to  scientific  research 
Permit  No.  1051. 

A00RES8E8:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705.  Silver  Spring.  MD  20910;  phone 
(301)713-2289;  fex  (301)713-0376; 

Northeast  Region,  NMFS,  One 
Blackbiun  Drive.  Gloucester,  MA 
01930-2298;  phone  (978)281-9200;  fax 
(978)281-9371. 

RW  FURTHER  MFOfMIATION  CONTACT: 
Lillian  Becker  or  Ruth  Johnson. 
(301)713-2289. 

SUPPlfMCNTARY  INFORMATION:  The 
requested  amendment  has  been  granted 
under  the  authority  of  the  Endangered 
Species  Act  of  1973.  as  amended  (ESA; 
16  U.S.C.  1531  et  seq.).  The 
modification  extends  the  permit  to  May 
31.  2003  with  no  increase  in  take. 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit  (1)  was  applied 
for  in  good  faith,  (2)  will  not  operate  to 
the  disadvantage  of  the  endangered 
species  which  is  the  subject  of  this 
permit,  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  fune  21.  2002. 
Trevor  R.  Spradlin, 

Acting  Chief,  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-16384  Filed  6-27-02;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

nanonai  ooaanic  ana  Aimoapnanc 
Adminlatratlon 

P.D.  082102C] 

Marina  Mammala;  nia  No.  1007-1*29 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Receipt  of  application  for 

amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Leszek  Karczmarski,  Ph.D.,  Marine 
Mammal  Research  Program,  Texas  A&M 
University,  4700  Avenue  U,  Building 
303,  Galveston.  Texas  77551,  has 
requested  an  amendment  to  scientific 
research  Permit  No.  1007-1629-00. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  July  29. 
2002. 

ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Chief.  Permits.  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13705,  Silver  Spring, 
MD  20910;  phone  (301)713-2289;  fax 
(301)713-0376;  and 

Protected  Species  Coordinator,  Pacific 
Area  Office,  NMFS,  1601  Kapiolani 
Blvd..  Room  1110.  Honolulu,  HI  96814- 
4700;  phone  (808)973-2935;  fax 
(808)973-2941. 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief,  Permits, 
Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway.  Room 
13705.  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  amendment 
request  would  be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no    • 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Lewandowski  or  Trevor  Spradlin, 
(301)713-2289. 

SUPPLEMENTARY  MFORMATION:  The 
subject  amendment  to  Permit  No.  1007- 
1629-00.  issued  on  August  13,  2001  (66 
FR  42523),  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 


Federal  Register /Vol.  67,  No.  125 /Friday,  June  28,  2002 /Notices 


43587 


U.S.C.  1361  et  seq.),  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (SO  CFR  part  216). 

Permit  No.  1007-1629-00  authorizes 
the  take  of  1,400  individual  Hawaiian 
spinner  dolphins  {Stenella  longirostris) 
annually  by  behavioral  observation  and 
photo-identification,  400  individuals 
aimually  through  genetic  swabbing,  and 
an  unlimited  number  of  individuals  by 
close  approach  incidental  to  research 
activities.  The  purpose  of  the  research  is 
to  compare  population  structure,  genetic 
flow  and  social  behavior  between 
groups  of  Hawaiian  spinner  dolphins  in 
Kure  Atoll,  Midway  Atoll  and  Pearl  & 
Hermes  Reef. 

The  current  request  is  to  amend 
Permit  No.  1007-1629-00  to:  (1)  expand 
the  geographic  area  of  study  to  include 
both  the  Hawaiian  northwestern  and 
main  islands;  (2)  increase  the  take 
nimibers,  based  on  this  expanded 
geographic  area,  to  5.000  individuals 
annually  through  behavioral  observation 
and  photo-identffication  and  600 
individuals  annually  through  the 
collection  of  genetic  samples;  and  (3) 
authorize  the  use  of  biopsy  sampling 
through  pole-spearing  in  addition  to 
swabbing. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  June  21,  2002. 
Trevor  R.  Spradlin, 

Acting  Chief,  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-16383  Filed  6-27-02;  8:45  am) 
BNUNQ  COOe  3S10-22-8 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
AdminiatratiOn 

P.D.  062402B] 

Marina  Mammala;  Hla  No.  63»-1519 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 


SUMMARY:  Notice  is  hereby  given  that 
Thomas  R.  Kieckhefer,  1055  Lewis 
Road,  Royal  Oaks,  California  95076.  has 
been  issued  a  minor  amendment  to 
scientific  research  Permit  No.  638- 
1519-00. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213;  phone  (562)980-4001; 
fax  (562)980-4018. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Lewandowski  or  Trevor  Spradlin, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  Permit  No.  638- 
1519-00,  originally  issued  on  November 
23, 1999  (64  FR  66903)  has  been  granted 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972.  as 
amended  (16  U.S.C.  1361  et  seq.).  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
pari  216).  the  Endang«red  Species  Act  of 
1973.  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  and  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226). 

The  permit  holder  requested 
authorization  to  extend  Permit  No.  638- 
1519-00  for  an  additional  12  months. 
The  new  expiration  date  for  the  permit 
is  November  30.  2005  and  the  permit 
number  has  been  changed  to  No.  638- 
1519-01  to  reflect  that  the  permit  has 
been  ainended. 

Dated:  June  24,  2002. 
Trevor  R.  Spradlin. 

Acting  Chief  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-16385  Filed  6-27-02;  8:45  am] 
BNJJNQ  COOC  9510-a>-«  ' 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Excluaive. 
Exclualva,  or  Partially  Exclusive 
Ucenalng  of  U.S.  Patent  Application  ■ 
Concerning  Chemical  information 
Syatama 

agency:  Department  of  the  Army,  DOD. 
action:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6  and  404.7,  annoimcement  is  made 


of  the  availability  for  licensing  of  U.S. 
Patent  Application  No.  09/436,226 
entitled  "Chemical  Information 
Systems,'\filed  November  9, 1999.  The 
United  States  Government,  as 
represented  by  the  Secretary  of  the 
Army  has  rights  in  this  invention. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664,  both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  A 
chemical  information  system  having  a 
graphical  user  interface  that  allows 
manipulation  of  multiple  databases 
having  related  material  and  information. 
The  system  includes  a  server  and 
multiple  workstations  commimicating 
with  the  server.  The  databases  reside  on 
the  server,  which  may  include  multiple 
servers. 

Luz  O.  Ortiz. 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  02-16376  Filed  6-27-02;  8:45  am] 

MLUNQ  COM  sno-aa-M 


DEPARTMENT  OF  DEFENSE 

Department  Of  the  Army 

AvallablNly  for  Non-Exduah^, 
Exdualva,  or  Partially  Exduahw 
Ucenalng  Of  U.S.  Patent  Application 
Concerning  Automated  Mattwd  of 
IdaiilHylng  and  Archiving  Nucleic  Add 


AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6  and  404.7,  announced  is  made  of 
the  available  for  licensing  of  U.S.  Patent 
Application  No.  09/961,058  entiUed 
"Automated  Method  of  Identifying  and 
Archiving  Nucleic  Acid  Sequences," 
filed  September  24,  2001.  Foreign  rights 
are  also  available  (PCT/USOl/29761). 
The  United  States  Govenunent.  as 
represented  by  the  Secretary  of  the 
Army  has  rights  in  this  invention. 
ADDRESSES:  Commander.  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate.  MCMR-JA.  504  Scott  Street. 
Fort  Detrick.  Frederick,  MD  21702- 
5012. 
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FOR  FURTNER  mFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney.  (301)  619-7807.  For 
licensing  issues,  Dr.  Paul  Melg,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664,  both  at  telefax  (301) 
619-5034. 

SUPPLEMCNTARY  INFORMATION:  A  method 
of  identifying  and  archiving  a  nucleic 
acid  sequence. 

Liu  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  02-16375  Filed  &-27-02:  8:45  am] 

MJJNO  COM  ne-w-H 


DEPARTMENT  OF  DEFENSE 

DepflrtHMnt  of  the  Amiy;  Corps  of 
EnQlneers 

Availability  of  ItM  Draft  Supptoment  to 
ttw  Final  Environmental  Statement  fOr 
tlie  Reallocation  of  Water  Supply 
Storage  Pro|ect,  John  Redmond  Lake, 
K8 

AOENCV:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 

ACTION:  Notice  of  Availability. 


t:  The  Tulsa  District  of  the  U.S. 
Army  Corps  of  Engineers  (USACE)  has 
prepared  a  Draft  Supplement  to  the 
Final  Environmental  Statement  (DSFES) 
for  the  Reallocation  of  Water  Supply 
Storage  Project,  John  Redmond  Lake, 
KS.  The  purpose  of  the  project  is  to 
assess  potential  significant 
environmental  impacts  associated  with 
water  storage  reallocation  and  a  higher 
conservation  pool  elevation  at  John 
Redmond  Lake. 

0ATC8:  The  DSFEIS  will  be  available  for 
public  review  when  this  announcement 
is  published.  The  review  period  of  the 
document  will  be  until  September  11, 
2002.  To  request  a  copy  of  the 
supplement,  please  call  (918)  669-4396. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
DSFEIS,  please  contact  Stephen  L. 
Nolen,  Chief,  Environmental  Analysis 
and  Compliance  Branch,  U.S.  Army 
Corps  of  Engineers,  ATTN:  CESWT-PE- 
E,  1645  South  101st  East  Avenue.  Tulsa 
OK,  74128-4629. 

SUPPLEMENTARY  INFORMATION:  John 
Redmond  Dam  was  initially  authorized 
as  the  Strawn  Dam  and  Reservoir  under 
the  Flood  Control  Act  of  May  17, 1950, 
for  flood  control,  water  conservation, 
recreation,  and  water  supply  for 
communities  along  the  Neosho  River  in 
southeastern  Kansas.  Congress 
subsequently  changed  the  name  in  1958 
to  John  Redmond  Dam  and  Reservoir. 


To  perform  its  authorized  purposes, 
the  lake  contains  three  types  of  water 
storage  pools.  The  upper  pool  provides 
574.918  acre-faet  of  flood  control  storage 
and  is  reserved  for  flood  control 
operations.  The  conservation  pool 
provides  50,501  acre-feet  of  storage  for 
water  supply,  water  quality,  and 
sediment.  The  inactive  pool  has  filled 
with  sediment.  Water  supply  storage 
was  projected  to  occur  within  the 
conservation  pool  when  maintained  at 
the  surface  elevation  of  1039.0  feet 
National  Geodetic  Vertical 
Datum(NGVD).  Studies  have  determined 
that  sediment  is  accumulating  in  the 
conservation  pool  and  is  reducing  the 
amount  of  water  stored  there.  The 
amount  of  water  storage  reduction 
predicted  by  calendar  year  (CY)  2014  is 
approximately  25%  or  8,725  acre-feet  of 
water  supply. 

The  USAGE  has  been  directed  by 
Congress  to  conduct  a  study  to 
reallocate  water  supply  storage,  an 
action  that  would  fulfill  the  water 
supply  agreement  with  the  State  of 
Kansas.  This  supplement  addresses  the 
proposed  water  supply  storage 
reallocation  project. 

A  Final  Environmental  Statement  for 
operation  and  maintenance  of  John 
Redmond.  Marion,  and  Council  Grove 
Lakes.  KS.  was  filed  en  December  17. 
1976.  This  supplement  addresses  the 
environmental  impacts  of  making  an 
equitable  redistribution  of  the  storage 
remaining  between  the  flood  control 
pool  and  the  conservation  pool  due  to 
uneven  sediment  distribution. 

■Sediment  in  John  Redmond  Lake  has 
been  collecting  mainly  in  the 
conservation  pool,  thereby  reducing  the 
conservation  pool  storage  faster  than 
was  designed,  while  the  flood  control 
pool  has  not  received  as  much  sediment 
and  has  retained  more  storage  than  it 
was  designed  to  retain.  The  reallocation 
does  not  guarantee  the  water  storage 
volume  contracted  to  the  State  of  Kansas 
per  an  agreement  in  1975,  but  makes  an 
equitable  redistribution  of  the  remaining 
storage. 

A  total  of  four  alternatives  were 
identified  and  addressed  in  the  DSFES. 
These  include:  no  action,  raise  the 
conservation  pool  elevation  by  two  feet, 
raise  the  conservation  pool  by  two  feet 
incrementally,  and  dredge  the  sediment 
from  the  conservation  pool.  The 
preferred  alternative  is  to  reallocate 
water  storage  in  the  conservation  pool 
by  two  feet  in  a  single  pool  raise.  This 
would  achieve  the  water  storage 
obligation. 

Environmental  consequences  of  the 
proposed  action  identified  in  the  DSFES 
include:  (1)  The  loss  of  approximately 
270  acres  of  wetland  habitat.  40  acres  of 


grassland,  51  acres  of  cropland,  and  195 
acres  of  woodland,  and  (2)  impacts  to  31 

Eotentially  significant  prehistoric  and 
istoric  an::heol(^  sites. 

Mitigation  for  impacts  to  biological 
resources  is  proposed  and  is  based  upon 
recommendations  of  the  U.S.  Fish  and 
Wildlife  Service.  A  Memorandimi  of 
Agreement  between  the  USAGE,  the 
Advisory-Council  on  Historic 
Preservation,  and  the  Kansas  and 
Nebraska  State  Historic  Preservation 
Offices  is  being  drafted  to  determine 
appropriate  actions  and  mitigation 
measiu*es  for  cultural  resources  that  may 
be  discovered  and/or  affected  during  the 
course  of  the  project.  Appropriate 
mitigation  measures  may  include 
preservation  in  place  for  future  study, 
recovery  or  partial  recovery  of  site  data 
through  excavation,  a  public 
interpretive  display,  or  a  combination  of 
these  measures. 

The  DSFES  has  been  coordinated  and 
approved  by  offices  and  directorates 
a^cted  by  or  interested  in  the  subject 
matter,  including  the  Office  of  Counsel 
and  Executive  Offices. 

Stephen  R.  Zeltner. 

Lieutenant  Colonel,  U.S.  Army  Acting  District 

Engineer. 

(FR  Doc.  02-16378  Filed  6-27-02;  8:45  am] 

MUMQ  C008  sno-a*-^ 


DEPARTMENT  OF  DEFENSE 
Dopertment  Of  the  Army;  Corpe  of 


Availability  of  tlie  Draft  Supplement  to 
the  Hnal  Environmental  impact 
Statement  for  the  Operation  and 
Maintenance  Program  at  Wieter  Lake 
and  Poteau  River,  OK 

AGENCY:  Department  of  the  Army.  U.S. 
Army  Corps  of  Engineers.  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  made  of  the 
availability  of  a  Draft  Supplement  to  the 
Final  Environmental  Statement  (DSFES) 
for  the  Operation  and  Maintenance 
Program  at  Wister  Lake  and  Poteau 
River.  OK,  prepared  by  the  Tulsa 
District  of  the  U.S.  Army  Corps  of 
Engineers  (USAGE).  The  supplement 
describes  and  considers  the  potential 
environmental  consequences  resulting 
from  operating  the  Wister  Lake  project 
with  a  conservation  pool  at  478.0  feet 
National  Geodetic  Vertical  Datum 
(NGVD)  and  from  raising  the 
conservation  pool  bom  471.6  to  478.0 
feet  (NGVD). 

DATES:  The  DSFES  will  be  available  for 
public  review  when  this  announcement 
is  published.  The  review  period  of  the 
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dociunent  will  be  until  September  11. 
2002.  To  request  a  copy  of  the 
supplement,  please  call  (918)  669-4396. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
DSFES,  please  contact  Stephen  L. 
Nolen,  Chief,  Environmental  Analysis 
and  Compliance  Branch.  U.S.  Army 
Corps  of  Engineers.  ATTN:  CESWT-PE- 
E.  1645  South  101st  East  Avenue,  Tulsa 
OK  74128-4629. 

SUPPLEMENTARY  INFORMATION:  The 
Wister  Lake  Project  is  located  in 
southeastern  Oklahoma  in  LeFlore 
County  and  was  authorized  by  the  Flood 
Control  Act  of  1938  and  completed  in 
1949.  The  project  consists  of  the  lake, 
dam.  and  downstream  stations  on  the 
lower  Poteau  River  to  its  confluence 
with  the  Arkansas  River.  It  provides 
substantial  flood  control,  municipal  and 
industrial  water  supply,  flow 
augmentation,  water  conservation,  and 
sediment  reduction.  Wister  Lake  and  its 
adjacent  lands  are  also  used  for 
recreation,  hunting,  and  wildlife 
management. 

A  Final  Environmental  Statement 
(FES)  for  operation  and  maintenance  of 
the  project  was  filed  on  November  19, 
1973.  and  evaluated  impacts  to  the 
environment  from  operating  the  project 
with  a  conservation  pool  level  at  471.6 
feet  NGVD.  Since  1974,  the  lake's 
conservation  pool  has  been  raised  four 
times,  either  seasonally  or  permanently, 
principally  to  increase  water  supply  and 
enhance  recreation.  The  Water 
Resources  Development  Act  of  1996 
(WRDA  1996)  instructed  the  United 
States  Army  Corps  of  Engineers 
(USAGE)  to  permanently  raise  the 
conservation  pool  to  its  present 
elevation,  478.0  feet  NGVD.  However, 
impacts  to  resoiuces  and  the 
environment  were  never  documented  or 
analyzed.  To  comply  with  the  National 
Environmental  Policy  Act  (NEPA).  this 
supplement  to  the  1973  FES  focuses  on 
the  impacts  associated  with  maintaining 
the  permanent  pool  level  at  478.0  feet, 
as  directed  by  Congress,  and  continuing 
current  management  practices.  It  also 
examines  the  historical  impacts 
associated  with  raising  the  permanent 
conservation  pool  from  its  original  level 
of  471.6  to  478.0  feet  NGVD. 

Raising  the  conservation  pool  to  478.0 
feet  NG\^  has  resulted  in  the  loss  and/ 
or  modification  of  approximately  3,254 
acres  of  wildlife  habitat  and 
approximately  300  acres  of  a  waterfowl 
marsh  and  green  tree  waterfowl 
management  unit.  Raising  the 
conservation  pool  has  inimdated  at  least 
10  archeological  sites.  Pool  fluctuations 
and  wave  action  between  471.6  and 
478.0  feet  NGVD  have  disturbed  at  least 


18  archeological  sites  and  may  have 
affected  as  many  as  36  sites. 

Mitigation  measures  are  proposed  for 
those  resources  that  have  been 
negatively  impacted  from  raiding  the 
conservation  pool  to  478.0  feet  NGVD. 
These  impacts  are  limited  to  biological 
and  cultural  resources.  Mitigations  for 
biological  resources  are  based  on 
recommendations  of  the  U.S.  Fish  and 
Wildlife  Service  and  include 
reimbursement  to  the  Oklahoma 
Department  of  Wildlife  Conservation  for 
the  loss  of  a  green  tree  waterfowl 
management  unit  and  the  cost  of 
reconstructing  a  new  waterfowl 
management  unit. 

The  USACE.  Tulsa  District  is 
consulting  with  the  Advisory  Council 
on  Historic  Preservation,  the  Oklahoma 
State  Historic  Preservation  Officer,  the 
Caddo  Tribe  of  Oklahoma,  and  the 
Wichita  and  Affiliated  Tribes  of 
Oklahoma  to  develop  mitigation 
measiires  to  minimize  adverse  effects  of 
the  proposed  action  on  historic 
properties. 

Ilie  DSFES  has  been  coordinatecj^  and 
approved  by  offices  and  directorates 
affected  by  or  interested  in  the  subject 
matter,  including  the  Office  of  Coimsel 
and  Executive  Offices. 

Stephen  R.  Zeltner, 

Lieutenant  Colonel,  U.S.  Army,  Acting  District 

Engineer. 

IFR  Doc.  02-16379  Filed  6-27-^2;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Depertment  Of  the  Army;  Corpe  of 
Engineers 

Intent  To  Prepere  a  Draft 
Environmental  impact  Statement  for 
increasing  Depths  of  the  Existing 
Atdiafalaya  Rhrer  and  Bayous  Chene, 
Boeuf  and  Blaclc  Project  Up  to  35  Feet, 
Including  Channels  in  Atchafaiaya  Bay 
and  the  Gulf  of  Mexico,  in  Assumption, 
SL  Mary,  and  Terrebone  Parishes  in 
the  Vicinity  of  Morgan  City,  LA 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  intent. 

SUIMMARY:  The  U.S.  Army  Corps  of 
Engineers,  New  Orleans  District,  is 
initiating  this  study  imder  the  authority 
of  Section  430  of  the  Water  Resoiut:es 
Development  Act  of  2000,  Public  Law 
106-541.  dated  December  11,  2000,  to 
determine  the  feasibility  of  deepening 
the  navigation  channel  of  the 
Atchafaiaya  River  and  Bayous  Chene, 
Boeuf,  and  Black.  LA,  from  20  feet  to  35 
feet.  Deepwater  oil  and  gas  exploration 


and  development  in  the  Gulf  of  Mexico 
and  other  deepwater  areas  has  increased 
because  of  growth  in  demand;  depletion 
of  existing  oil  and  gas  fields,  including 
those  in  the  shallower  areas  of  the  gulf; 
and  advancements  in  deepwater  drilling 
technologies  that  include  larger 
platforms.  Many  of  the  larger  platforms 
required  for  deepwater  activities  are 
constructed  in  foreign  countries 
because,  among  other  factors,  there  are 
not  enough  competitive  fabrication 
yards  in  the  United  States  with  adequate 
navigation  access  channels.  The 
fabrication  industry  in  the  Morgan  City- 
Amelia,  LA  area  could  captuj«  a 
significant  portion  of  the  deepwater  rig 
fabrication  market  if  they  had  deeper 
navigation  access  channels  to  thefr 
facilities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the 
Environmental  Impact  Statement  (EIS) 
should  be  addressed  to  Mr.  Michael 
Salyer  at  U.S.  Army  Corps  of  Engineers, 
PM-RS,  PO  Box  60267,  New  Orleans, 
LA  70160-0267.  phone  (504) 862-2037. 
fax  number  (504)  862-2572  or  by  E-mail 
at  michaeLr.salyer® 
mvnOZ.  usace.army.mil. 
SUPPLEMENTARY  INFORMATION:  1. 
Proposed  Action.  The  proposed  action 
woiQd  include  the  deepening  of  the 
navigation  channels  included  in  the 
existing  Atchafaiaya  River  and  Bayous 
Chene,  Boeuf,  and  Black,  Louisiana 
project  and  in  the  Lower  Atchalaya 
River  south  of  MorganCity,  LA,  to 
project  depths  up  to  35  feet.  These 
channels  include  the  Atchafaiaya  River 
south  of  Morgan  City,  the  existing 
chEumels  in  the  Atchafaiaya  Bay  and  the 
Gulf  of  Mexico,  and  existing  channels  in 
Bayou  Chene.  Bayou  Beouf,  and  Bayou 
Black  located  south  of  U.S.  Highway  90 
and  south  and  east  of  Morgan  City.  The 
material  dredged  for  the  construction 
and  maintenance  of  the  channels  would 
be  used  for  wetlands  restoration  and 
construction,  to  the  extent  practicable. 
Economic  and  environmental  analysis 
would  be  used  to  determine  the  most 
practical  plan,  which  would  provide  for 
the  greatest  overall  public  benefit. 

2.  Alternatives.  Alternatives 
recommended  for  consideration 
presenUy  include  the  construction  of 
deeper  channels  in  the  Atchafaiaya 
River,  Atchafaiaya  Bay,  the  Gulf  of 
Mexico  and  Bayous  Chene,  Boeuf,  and 
Black;  and  the  relocation  of  the 
fabrication  facilities  to  other  U.S. 
locations  with  larger  navigation  access 
channels.  Incremental  2  reaches  of  those 
channels  with  separable  benefits  and 
cost  would  be  investigated.  Various 
project  depths  for  navigation  channels 
would  also  be  investigated. 
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3.  Scoping.  Scoping  is  the  process  for 
determining  the  scope  of  alternatives 
and  significant  resources  and  issues  to 
be  addressed  in  the  EIS.  For  this 
analysis,  a  letter  will  be  sent  to  all 
parties  believed  to  have  an  interest  in 
the  analysis,  requesting  their  input  on 
alternatives  and  issues  to  be  evaluated. 
The  letter  will  also  notify  interested 
parties  of  public  scoping  meetings  that 
will  be  held  in  the  local  area.  Notices 
will  also  be  sent  to  local  news  media. 
All  interested  parties  are  invited  to 
comment  at  this  time,  and  anyone 
interested  in  this  study  should  request 
to  be  included  in  the  study  mailing  list. 

A  public  scoping  meeting  will  be  held 
in  July  2002.  The  meeting  will  be  held 
in  the  vicinity  of  Morgan  City,  LA. 
Additional  meetings  could  be  held, 
depending  upon  interest  and  if  it  is 
determined  that  further  public 
coordination  is  warranted. 

4.  Significant  Resources.  The  tentative 
list  of  resources  and  issues  to  be 
evaluated  in  the  EIS  includes  tidal 
wetlands  (marshes  and  swamps), 
aquatic  resources,  conunercial  and 
recreational  fisheries,  wildlife  resources, 
essential  fish  habitat,  water  quality,  air 
quality,  threatened  and  endangered 
species,  recreation  resources,  and 
cultural  resources.  Socioeconomic  items 
to  be  evaluated  in  the  EIS  include: 
Navigation,  flood  protection,  business 
and  industrial  activity,  employment, 
land  use,  property  values,  public/ 
community  facilities  and  services,  tax 
revenues,  population,  community  and 
regional  growth,  transportation, 
housing,  community  cohesion,  and 
noise. 

5.  Environmental  Consultation  and 
Review.  The  U.S.  Fish  and  Wildlife 
Service  (USFWS)  will  be  assisting  in  the 
documentation  of  existing  conditions 
and  assessment  of  effects  of  project 
alternatives  through  Fish  and  Wildlife 
Coordination  Act  consultation 
procediu«s.  The  USFWS  will  provide  a 
Fish  and  Wildlife  Coordination  Act 
report.  Consultation  will  be 
accomplished  with  the  USFWS  and  the 
National  Marine  Fisheries  Service 
(NMFS)  concerning  threatened  and 
endangered  species  and  their  critical 
habitat.  The  NMFS  will  be  consulted  on 
the  effects  of  this  proposed  action  on 
Essential  FishHabitat.  The  draft  EIS 
(DEIS)  or  a  notice  of  its  availability  will 
be  distributed  to  all  interested  agencies, 
organizations,  and  individuals. 

6.  Estimated  Date  of  Availability. 
Funding  levels  will  dictate  the  date 
when  the  DEIS  is  available.  The  earliest 
that  the  DEIS  is  expected  to  be  available 
in  the  fall  of  2004. 


Dated:  June  6,  2002. 
Thomas  F.  Julich, 

Colonel,  U.S.  Army.  District  Engineer. 
[FR  Doc.  02-16377  Filed  &-27-02:  8:45  ami 
MLUNQ  COM  Sno-M-P 

DEPARTMENT  OF  DEFENSE 

Dapartmant  of  the  Army;  Corps  of 
EnQinaara 

Intsnt  To  Prapara  a  Draft 
Envlronmantal  Impact  Statamant  for 
tiM  L-31N  Oeapaga  Managamant  Pilot 
Project 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 

action:  Notice  of  intent. 

summary:  The  Jacksonville  District.  U.S. 
Army  Corps  of  Engineers  (Corps), 
intends  to  prepare  an  integrated  Pilot 
Project  Design  Report  (PPDR)  and  Draft 
Environmental  Impact  Statement  PEIS) 
for  the  L-3IN  Seepage  Management 
Pilot  Project.  The  project  is  a 
cooperative  effort  between  the  Corps 
and  the  South  Florida  Water 
Management  District  (SFWMD).  which 
is  also  a  cooperating  agency  for  this 
DEIS.  L-31N  is  a  leveeK»nal  system 
nmning  north-south  and  is  located 
south  of  the  Tamiami  Canal  in  Miami- 
Dade  County.  One  of  the 
environmentally  detrimental  effects 
resulting  from  the  construction  of  the 
Central  and  South  Florida  Project  is 
extensive  water  seepage  from  Everglades 
National  Park  (ENP).  This  project  will 
investigate  seepage  management 
technologies  to  control  seepage  from 
ENP.  The  pilot  project  will  provide 
necessary  information  to  determine  the 
appropriate  amount  of  wet  season 
groimdwater  flow  to  return  to  ENP 
while  minimizing  potential  impacts  to 
Miami-Dade  County's  West  Wellfield 
and  freshwater  flows  to  Biscayne  Bay; 
results  of  the  pilot  project  will  be  used 
in  the  full-scale  project 

FOR  FURTHER  WFORMATION  CONTACT:  U.S. 

Army  Corps  of  Engineers.  Planning 
Division.  Enviroiunental  Branch,  P.O. 
Box  4970,  Jacksonville,  FL,  32232-0019; 
Attn:  Ms.  Janet  Cushing  or  by  telephone 
at  904-232-2259  or  email: 
janet.a.cu8hing9u8ace.army.mil. 

SUPPLEMENTARY  INFORMATION:  a. 
Authorization:  Section  601  of  the  Water 
Resources  Development  Act  of  2000 
(Pub.  L.  10&-541)  authorized  the 
implementation  of  the  L-31N  Pilot 
Project. 

b.  Study  Area:  The  study  area  is  along 
a  portion  of  L-31N  north  of  structure  G- 
211.  and  tba  southem  portion  of  L-30 


just  north  of  C-4  (Tamiami  Canal),  in 
Miami-Dade  County. 

c.  Project  Scope:  The  scope  is  to 
investigate  seepage  management 
technologies  to  control  seepage  &t>m 
ENP  and  use  the  resulting  data  in  the 
full-scale  implementation  of  the 
proposed  project  features  along  the 
entire  length  of  L-31N.  The  evaluation 
of  alternatives  and  selection  of  a 
recommended  plan  will  be  documented 
in  the  PPDR  and  EIS. 

d.  Preliminary  Alternatives: 
Technologies  to  be  tested  may  include 
reducing  levee  seepage  flow  across  L- 
31N  via  a  levee  cutoff  wall  and  reducing 
groundwater  flows  during  the  wet 
season  by  capttuing  the  groundwater 
with  a  series  of  wells  adjacent  to  L-31N. 
then  back-pumping  the  water  to  ENP. 

e.  Issues:  The  EIS  will  address  the 
following  issues;  the  relation  between 
this  project  and  related  projects 
including  Modified  Water  Deliveries  to 
ENP;  impacta  to  Miami-Dade  West 
Wellfield  and  Biscayne  Bay,  impacts  to 
aquatic  and  wetland  habitats;  water 
flows:  hazardous  and  toxic  waste;  water 
quality:  flood  protection;  the  impacts  of 
land  acquisition  on  the  tax  base; 
aesthetics  and  recreation;  fish  and   ■ 
wildlife  resources,  including  protected 
species;  ctiltural  resources;  and  other 
impacta  identified  through  scoping, 
public  involvement  and  interagency 
coordination. 

f .  Scoping:  A  scoping  letter  and  public 
workshops  will  be  used  to  invite 
commenta  on  alternatives  and  issues 
from  Federal,  State,  and  local  agencies, 
afiiacted  Indian  tribes,  and  other 
interested  private  organizations  and 
individuals.  The  next  public  worksop  is 
scheduled  for  July  2002;  more 
information  about  the  workshop  will  be 
in  the  scoping  letter. 

g.  D£7S  Preparation:  The  integrated 
draft  PPDR,  including  a  DEIS,  is 
currently  scheduled  for  publication  in 
November  2004.  * 

Dated:  June  18,  2002. 
James  C.  Duck. 
Chief,  Planning  Division. 
(FR  Doc.  02-16380  Filed  &-27-02:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corpa  of 
Engineers 

Intent  To  Prepare  Supplement  1  to  ttte 
Dallas  Floodway  Extension 
Environmental  Impact  Statement  To 
Addraaa  Cumulative  Impacta  of 
Raaaonably  Foraaeaable  Similar 
Projacta  In  the  Geographic  Area  of  the 
Autttorized  Dallaa  Floodway  Extension, 
Trinity  River,  City  of  Dallas,  Dallas 
County,  TX 

AGENCY:  Department  of  the  Army. 

United  States  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 

summary:  The  Dallas  Floodway 
Extension  was  authorized  for 
construction  as  one  of  five  local  flood 
protection  projects  by  section  301  of  the 
Rivers  and  Harbors  Act  (Pub.  L.  89- 
298),  approved  on  October  12, 1965. 
Ecosystem  restoration  was  authorized 
for  this  project  by  Water  Resources 
Development  Act  1999.  A  General 
Reevaluation  Report  and  Integrated 
Environmental  Impact  Statement  was 
circulated  for  review  in  1998  and  1999 
and  a  Record  of  Decision  was  signed  on 
December  1, 1999.  Subsequent  to  that 
action,  a  coalition  of  eleven  local  groups 
challenged  the  legal  sufficiency  of  the 
document  to  meet  requirements  of  the 
National  Environmental  Policy  Act,  and 
the  Administrative  Procedures  Act. 
Several  specific  allegations  by  the 
plaintiffs  were  made  including  that  the 
document  failed  to  fully  disclose, 
discuss  and  consider  the  cumulative 
impacts  of  the  various  components  of 
the  Trinity  River  Corridor  Project  in  the 
Dallas  area  including:  The  Trinity 
Parkway,  the  Woodall  Rogers  Bridge, 
the  Elm  Fork  Levee  and  the  Chain  of 
Lakes.  A  summary  decision  was  issued 
on  April  10.  2002  that  agreed' with  the 
plaintiffs'  allegation  that  the  document 
failed  to  adequately  address  cumulative 
impacts  of  other  similar,  reasonably 
foreseeable  projects  within  the 
geographic  area  of  the  Dallas  Floodway 
Extension  Project.  No  further 
construction  of  the  Dallas  Floodway 
Extension  Project  may  be  pursued  until 
the  Corps  of  Engineers  has  completed 
further  consideration  of  the  cumulative 
impacts. 

The  Supplement  to  the  Environmental 
Impact  Statement  (SEIS)  will  focus  on 
the  determination  of  similar  projects  in 
or  affecting  the  geographic  area  and 
assessing  cumulative  impacts  of  those 
projecta  in  relationship  to  the  approved 
Dallas  Floodway  Extension  project.  The 
study  area  will  include  portions  of  the 


West  Fork,  Elm  Fork  and  main  stem 
Trinity  Rivers  and  their  floodplains  , 
within  Dallas  County. 

ran  FURTHER  INFORMATION  CONTACT: 

Questions  pertaining  to  the  proposed 
action  and  SEIS  can  be  answered  by: 
Mr.  Gene  T.  Rice,  Jr..  CESWF-PM-C, 
U.S.  Army  Corps  of  Engineers,  Fort 
Worth  District,  PO  Box  17300,  Fort 
Worth,  TX  76102-0300,  (817)  886-1374. 
SUPPLEMENTARY  INFORMATION:  The 
approved  plan  for  the  Dallas  Floodway 
Extension  includes  construction  of 
earthen  fill  levees  on  each  side  of  the 
Trinity  River  downstream  of  the  existing 
Dallas  Floodway,  construction  of  a 
chain  of  wetlands  on  the  flood  plain  and 
realignment  of  a  portion  of  the  Trinity 
River  underneath  Interstate  Highway  45. 
The  plan  would  provide  Standard  Flood 
Protection  for  the  area  adjacent  to  the 
levees,  and  improve  flood  damage 
reduction  benefits  of  the  existing  Dallas 
Floodway  Project.  In  addition,  the  Chain 
of  wetlands  provides  ecosystem 
restoration  benefits  to  the  study  area. 
Recreational  features  in  the  approved 
project  include  trails  and  access  points. 

The  public  will  be  invited  to 
participate  in  the  scoping  process, 
invited  to  attend  public  meetings,  and 
given  the  opportunity  to  review  the 
draft  SEIS.  A  public  meeting  will  be  on 
Tuesday,  July  16,  2002  at  the  Ramada 
Plaza  Hotel,  Magnolia  Ballroom,  1011 
South  Akard  Street,  Dallas,  Texas  from 
6  p.m.  to  9  p.m.  Subsequent  public 
meetings,  if  deemed  necessary,  will  be 
announced  in  the  local  news  media. 
Release  of  the  Draft  SEIS  fot  public 
comment  is  scheduled  for  late  Sununer 
2002.  The  exact  release  date,  once 
established,  will  be  announced  in  the 
local  news  media. 

Coordinated  with  other  agencies  in 
addition  to  the  announced  public 
scoping  will  be  conducted  to  ensure  full 
and  open  participation  and  aid  in  the 
development  of  the  SEIS.  All  affected 
Federal,  state,  and  local  agencies, 
mimicipalities,  affected  Indian  tribes, 
and  other  interested  private 
organizations  and  parties  are  hereby 
invited  to  participate. 

Dated:  June  21,  2002. 
Gordon  M.  Wells, 

Cohnel,  Corps  of  Engineers,  Commanding. 
[FR  Doc.  02-16381  Filed  6-27-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 
Office  of  NonprolHeration  Policy 
Propoaad  Subaequent  Arrangement 
AGENCY:  Department  of  Energy. 


ACTION:  Subsequent  arrangement. 

SUMMARY:  This  notice  has  been  issued 
under  the  authority  of  Section  131  of  the 
AtomicEnergy  Act  of  1954,  as  amended 
(42  U.S.C.  2160).  The  Department  is 
providing  notice  of  a  proposed 
"subsequent  arrangement"  under  the 
Agreement  for  Cooperation  Concerning 
Civil  Uses  of  Atomic  Energy  between 
the  United  States  and  Canada  and 
Agreement  for  Cooperation  in  the 
Peaceful  Uses  of  Nuclear  Energy 
between  the  United  States  and  the 
European  Atomic  Energy  Commimity 
(EURATOM). 

This  subsequent  arrangement    . 
concerns  the  retransfer  of  211,742  kg  of 
U.S.-origin  natural  uraniiun 
hexafluoride,  143,137.6  kg  of  which  is 
lu-anium,  from  the  Cameco  Corporation, 
Ontario,  Canada  to  Urenco  Capenhurst, 
England.  The  material,  which  is  now 
located  at  Cameco  Corp.,  Port  Hope, 
Ontario,  will  be  transferred  to  Urenco 
for  enrichment.  Upon  completion  of  the 
enrichment,  the  material  will  be 
retransferred  to  Duke  Energy  Corp., 
Charlotte,  NC  for  use  as  fuel.  The 
uranium  hexafluoride  was  originally 
obtained  by  the  Cameco  Corp.  from 
Power  Resources,  Inc.  pursuant  to 
export  license  number  XSOU8744. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
we  have  determined  that  this 
subsequent  arrangement  is  not  inimical 
to  the  common  defense  and 
security  .This  subsequent  arrangement 
will  take  effect  no  sooner  than  fifteen 
days  after  the  date  of  publication  of  this 
notice. 

Dated:  Iune24,  2002. 

For  the  Department  of  Energy. 
Trisha  Dedik. 

Director.  Office  of  Nonproliferation  Policy. 
[FR  Doc.  02-16334  Filed  6-27-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Nonproliferation  Policy; 
Proposed  Subaequent  Arrangement 

AGENCY:  Department  of  Energy. 
ACTION:  Subsequent  arrangement. 

SUMMARY:  This  notice  has  been  issued 
under  the  authority  of  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(42  U.S.C.  2160).  The  Department  is 
providing  notice  of  a  proposed 
"subsequent  arrangement"  under  the 
Agreement  for  Cooperation  Concerning 
Civil  Uses  of  Atomic  Energy  between 
the  United  States  and  Canada  and 
Agreement  for  Cooperation  in  the 
Peaceful  Uses  of  Nuclear  Energy 
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between  the  United  States  and  the 
European  Atomic  Energy  Community 
(EURATOM). 

This  subsequent  arrangement 
concerns  the  retransfer  of  108,920  kg  of 
U.S.-origin  natural  uranium 
hexafluoride,  73,629.7  kg  of  which  is 
uranium,  from  the  Cameco  Corporation, 
Ontario,  Canada  to  Urenco  Capenhurst, 
England.  The  material,  which  is  now 
located  at  Cameco  Corp.,  Port  Hope, 
Ontario,  will  be  transferred  to  Urenco 
for  enrichment.  Upon  completion  of  the 
enrichment,  the  material  will  be 
retransferred  to  Duke  Energy  Corp.. 
Charlotte,  NC  for  use  as  fuel.  The 
uranium  hexafluoride  was  originally 
obtained  by  the  Cameco  Corp.  from 
Power  Resources,  Inc.  pursuant  to 
export  license  number  XSOU8744. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
we  have  determined  that  this 
subsequent  arrangement  is  not  inimical 
to  the  conunon  defense  and  seciirity. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  June  24.  2002. 

For  the  Department  of  Energy. 
Triaha  Dwlik. 

Director,  Office  of  Nonproliferation  Policy. 
(FR  Doc.  02-16335  Filed  6-27-02;  8:45  am] 
MJJNQ  coot  S4W-01-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7239-4] 

Agency 

AcUvWm: 

COfWIMtIt 

Value  of 
Waters 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  dociuient  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Estimating  the  Value  of  Improvements 
to  Coastal  Waters  (EPA  ICR#2083.01]. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

CtATCS:  Comments  must  be  submitted  on 
or  before  August  27.  2002. 


Collection 
Collactlon; 
Esthnating 
to  Coastal 


ADDRESSES:  Dr.  Nicole  Owens,  National 
Center  for  Environmental  Economics, 
US  EPA,  Mail  Code  180gT,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
EK:  20460.  Interested  parties  may  obtain 
a  copy  of  the  ICR  without  charge  by 
contacting  Dr.  Owens  at  202-566-2297 
or  owens.mcole9epa.gov. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Dr. 
Nathalie  Simon  at  202-566-2299  or 
simon.nathaUe®epa.gov. 

SUPPlfMENTARY  INFORMATKM:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  those  individuals  who 
are  contacted  and  vol\mtarily  agree  to 
participate  in  the  survey.  Individuals 
are  contacted  frt)m  an  established  panel 
of  respondents  who  have  been  randomly 
recruited  from  the  general  public  by 
Knowledge  Networks,  Inc.  Respondents 
have  agreed  to  participate  in  periodic 
surveys  administered  by  Knowledge 
Networks,  Inc. 

Title:  Estimating  the  Value  of 
Improvements  to  Coastal  Waters  (EPA 
ICR«2083.01). 

Abstract:  The  purpose  of  this  study  is 
to  estimate  willingness  to  pay  (WTP)  for 
water  quality  improvements  in  coastal 
waters.  The  United  States 
Environmental  Protection  Agency's 
Office  of  Water  is  responsible  for 
regulating  and  monitoring  national 
water  qusiity.  In  order  to  make  sound 
policy  decisions,  policy  makers  need 
information  on  the  benefits,  costs,  and 
other  efiiects  of  alternative  options  for 
addressing  environmental  problems.  In 
the  case  of  policies  affecting  water 
quality,  estimates  of  the  public's  WTP 
for  improvements  in  fresh  water  quality 
generally  begin  with  estimates  provided 
by  Mitchell  and  Carson  (1993);  however, 
this  study  does  not  address  salt  water 
areas. 

The  coasts  and  estuaries  comprise  a 
substantial  part  of  our  national  resource 
base;  these  coastal  areas  are  depended 
upon  for  the  aesthetic,  economic, 
ecosystem,  and  recreational  services 
they  provide.  However,  coastal  areas  are 
also  the  most  highly  developed  and 
popidated  areas  in  the  nation.  These 
areas  are  home  to  more  than  53%  of  the 
nation's  population.  As  coastal 
population  has  increased,  the 
environmental  quality  of  some  of  these 
areas  has  declined  or  is  threatened. 
Because  serious  water  pollution 
problems  exist  in  some  of  these  areas, 
many  futiue  water  policies  will  likely 
focus  on  coastal  areas.  The  lack  of 
estimates  of  the  benefits  of 
improvements  to  these  areas  makes 
designing  effective  policies  to  remedy 
these  problem^  particularly  difficult. 

This  study  wUl  estimate  WTP  for 
water  quality  improvements  in  coastal 


waters  using  a  stated  preference  survey. 
Currently,  States,  tribes,  and  other 
jurisdictions  measure  water  quality  by 
determining  if  water  bodies  are  clean 
enough  to  support  basic  uses,  such  as 
swimming,  fishing,  and  aquatic  life 
support.  Ld  keeping  with  these 
definitions  of  water  quality,  the  study 
will  estimate  WTP  for  more  fishable  and 
swimmable  coastal  and  estuarine  waters 
as  well  as  healthier  marine  and  . 
estuarine  aquatic  environments. 
Respondents  will  be  asked  a  series  of 
five  questions  in  which  they  compare 
two  programs  with  the  status  quo.  The 
programs  each  affect  water  quality  for 
the  various  uses  in  different  ways  and 
cost  varying  amoimts  to  implement. 
Analysis  of  the  resulting  data  will  yield 
WTP  estimates  for  improvements  to 
each  of  the  attributes. 

Further  development  of  the  survey 
cannot  be  completed  without  a  pilot 
survey.  The  pilot  survey  will  take  place 
in  California  using  the.survey 
instrument  described  in  more  detail 
below.  The  survey  instrument  is  specific 
to  the  state  of  California  and  will  be 
used  to  estimate  WTP  for  water  quality 
improvements  for  three  specific  uses: 
swimming,  production  of  fish  and 
shellfish  safe  for  human  consimiption, 
and  support  of  diverse  aquatic  life.  Once 
the  pilot  survey  is  complete  and' EPA  is 
confident  of  the  adequacy  of  the 
questionnaire,  EPA  hopes  to  develop 
parallel  versions  of  the  survey 
instniment  for  the  remaining  20  coastal 
states  in  the  contiguous  United  States  as 
well  as  a  version  for  inland  states.  The 
coastal  state  versions  of  the  survey  will 
elicit  resident's  WTP  for  coastal  water 
improvements  within  the  state.  The 
inland  version  of  the  survey  will  elicit 
WTP  for  coastal  water  improvements 
generally.  While  these  surveys  will  not 
be  able  to  gauge  WTP  of  coastal  state 
residents  for  improvements  outside  of 
their  state  of  residence,  it  is  anticipated 
that  the  information  gathered  from  these 
stirveys  will  nevertheless  provide 
potentially  useful  information  for 
benefits  analysis. 

The  questionnaire  for  the  California 
coastal  survey  is  comprised  of  four 
distinct  parts:  an  introductory  section,  a 
section  focusing  specifically  on 
California's  coastal  waters,  a  section 
containing  the  choice  questions,  and 
finally  a  section  containing  standard 
questions  about  labor  market  activity. 

a.  Part  1:  Introduction 

The  first  section  of  the  survey 
provides  respondents  with  background 
information  on  coastal  waters  and  their 
uses.  Following  a  welcome  statement, 
the  respondent  is  provided  with  a 
concise  definition  of  coastal  waters  and 
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a  detailed  description  of  their  natural, 
commercial  and  recreational  uses  in 
simple  tabular  form.  This  table  is 
followed  by  a  map  highlighting  all  of 
the  coastal  states  in  the  48  contiguous 
states  in  the  U.S.  The  respondent's 
familiarity  with  coastal  waters  is  then 
gauged  tluough  a  series  of  questions 
about  recent  trips  to  coastal  waters  and 
water  recreation  activities.  A  number  of 
these  questions  are  borrowed  from  the 
National  Survey  on  Recreation,  allowing 
direct  comparison  of  results.  Similar 
information  is  collected  for  freshwater 
recreation  activities. 

b.  Part  2:  California's  Coastal  Waters 

This  section  delves  into  a 
respondent's  familiarity  with  pollution 
sources  as  well  as  his  perception  of 
California's  coastal  water  quality.  In 
addition,  it  defines  and  describes  the 
three  use  categories:  swimming, 
production  of  fish  and  shellfish  that  are 
safe  for  human  consumption,  and 
support  of  diverse  aquatic  life 
(including  fish,  shellfish,  plants, 
mammals,  birds,  etc.  that  live  near 
aquatic  environments).  The  water 
quality  rating  system  used  by  federal 
and  state  governments  is  then  described 
to  the  respondents  and  information  is 
given  on  the  ratings  California's  coastal 
waters  have  received  for  the  three 
defined  uses.  Information  on 
California's  coastal  waters  is  provided 
in  pie  charts.  The  information  provided 
is  tjiken  directly  bom  The  National 
Water  Quality  Inventory  Report  to 
Congress  {305(b)  report). 

Comparisons  of  California's  water 
quality  by  use  with  that  of  other  coastal 
states  is  provided  in  a  series  of  three  bar 
charts — one  for  each  use —  showing  the 
ranking  of  states  by  reported  water 
quality  level. 

c.  Part  3:  Choice  Questions 

The  third  part  of  the  questionnaire  is 
comprised  of  the  choice  questions. 
Respondents  are  presented  with  a  series 
of  five  questions  in  which  they  are 
asked  to  select  between  two  programs  to 
improve  coastal  water  quality.  In  each 
choice  set,  respondents  are  also  able  to 
select  the  status  quo,  should  they  find 
neither  of  the  two  programs  satisfactory. 
Each  of  the  two  programs  has  an 
associated  household  tax  increase  to 
cover  the  cost  of  implementation. 

Information  regarding  water  quality 
across  three  use  definitions  (swimming, 
production  of  fish  and  shellfish  deemed 
safe  for  himian  consumption,  and  the 
support  of  diverse  aquatic  life)  under 
each  program,  including  the  status  quo, 
is  provided  in  tabular  format  together 
with  the  cost  to  each  household  for  each 
program.  Color  is  used  in  the  table  to 


help  respondents  distinguish  between 
the  three  alternatives.  The  programs 
differ  not  only  in  the  level  of  household 
tax,  but  also  in  the  degree  to  which  they 
improve  water  quality  across  the  three 
use  definitions. 

The  questions  are  structured  in  such 
a  way  as  to  facilitate  comparison 
between  the  programs  with  at  most  two 
water  quality  attributes  varying  at 
different  levels  across  the  two  new 
programs  being  introduced.  In  some 
instances,  however,  respondents  are 
asked  to  choose  between  two  programs 
that  offer  varying  magnitudes  of  uniform 
changes  across  uses. 

d.  Part  4:  Labor  Market  Activity  and 
Demographic  Information 

The  fourth  and  final  section  of  the 
survey  is  comprised  not  only  of 
demographic  questions  but  also  a  series 
of  questions  borrowed  from  the  standard 
"Panel  Study  of  Income  Djmamics 
(PSID),"  an  ongoing  siuvey  examining 
trends  in  employment  and  income. 
Many  of  these  questions  ask  specifically 
about  the  respondents'  labor  market 
activity  as  well  as  that  of  spouses.  It  is 
our  intention  to  directly  compare  the 
responses  of  the  PSID  questions  trom 
the  Knowledge  Networks  sample  to 
those  frtrni  the  original  PSID  responses 
to  determine  if  in  fact  they  are  similar. 
In  so  doing,  we  will  be  able  to  confirm 
the  representativeness  of  our  survey 
sample  to  the  population  in  California. 

The  series  of  demographic  questions 
required  in  oiir  survey  instrument  is 
reduced  due  to  the  availability  of  this 
information  from  Knowledge  Networks. 
As  noted  above.  Knowledge  Networks 
collects  and  routinely  updates  standard 
demographic  information  on  each  panel 
member  and  makes  this  information 
available  to  its  clients.  This  reduces  the 
burden  on  the  panel  members  and 
shortens  the  length  of  the  survey. 

The  pilot  stucfy  will  be  conducted 
using  300  respondents.  The  survey  is 
designed  to  collect  information  through 
an  established  panel  of  respondents 
using  WebTV  as  the  mode  of 
administration.  The  data  will  be 
collected  and  stored  electronically  by 
the  survey  research  firm.  Based  on 
previous  experience  and  a  limited 
number  of  cognitive  pretest  interviews, 
it  is  estimated  that  each  survey  will  take 
approximately  30  minutes  to  complete. 

Responses  to  the  survey  will  be 
voluntary.  Typically,  panel  members  are 
free  to  choose  whether  or  not  to  respond 
to  any  particular  survey  as  long  as  they 
meet  survey  quotas  set  in  their 
agreement  with  the  research  firm.  The 
survey  will  fully  conform  to  federal 
regulations — specifically  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  the 


Hawkins-Stafford  Amendments  of  1988 
(Pub.  L.  100-297),  and  the  Computer 
Security  Act  of  1987. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biirden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  proposed  pilot 
survey  will  take  advantage  of  an 
existing,  pre-recruited  panel  of 
respondents.  Thus,  the  only  burden 
imposed  by  the  pilot  survey  on 
respondents  will  be  the  time  required 'to 
complete  the  siuvey.  Based  upon  pretest 
interviews,  the  survey  developers 
estimate  that  this  will  involve  an 
average  of  30  minutes  per  respondents. 
With  a  total  of  300  respondents  for  the 
pilot  survey  this  involves  a  total  of  150 
hours.  Based  on  an  average  hourly  rate 
of  $22.15  (including  employer  costs  of 
all  employee  benefits),  the  survey 
developers  expect  that  the  average  per- 
respondent  cost  for  the  'pilot  survey  will 
be  $11.08  and  the  corresponding  one- 
time total  cost  to  all  respondents  will  be 
$3324.00.  Since  this  information 
collection  is  volimtary  and  does  not 
involve  any  special  equipment, 
respondents  will  not  incur  any  capital 
or  operation  and  maintenance  (O&M) 
costs. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
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information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiut:es; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  lune  12.  2002. 
Al  McGartland, 

Office  Director,  National  Center  for 
Environmental  Economics,  Office  of  Policy, 
Economics  and  Innovation. 
[FR  Doc.  02-16359  Filed  6-27-02;  8:45  am] 
MLLMO  COM  aaw-ao-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7230-2] 

Agency  Information  Collection 
Acthfltlea:  Submleelon  for  0MB 
Review;  Comment  Requeet; 
"Reliability.  Validity,  and  Variability  In 
Behavioral  Delermlnanta  of  DrinMng 
Water  DMnftatlon  By-Product 
Expoeure" 

AOCNCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  8eq.),  this  document  announces 
that  the  following  hiformation 
Collection  Reauest  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Reliability,  Validity,  and 
Variability  in  Behavioral  Determinants 
of  Drinking  Water  Disinfection  By- 
Product  Exposure.  EPA  ICR  No. 
2030.01.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  29,  2002. 
AOOncsSES:  Send  comments,  referencing 
EPA  ICR  No.  2030.01  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460- 
0001 ;  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB). 
Attention:  Desk  Officer  for  EPA.  725 
17th  Street.  NW..  Washington.  DC 
20503. 


FOR  FURTHER  MFORMATKM  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672.  by 
E-mail  at  Auby.susan@epamaU.epa.gov. 
or  download  off  the  Internet  at  http-7/ 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  2030.01.  For  technical  questions 
about  the  ICR  contact  Dr.  Patricia  A. 
Murphy,  phone  732-906-6830.  fax  732- 
906-6845,  email 
murphy.patricia&epa.gov. 

SUPPLEMENTARY  INFORMATION:  Title: 
Reliability,  Validity,  and  Variability  in 
Behavior  Determinants  of  Drinking 
Water  Disinfection  By-Product 
Exposure.  EPA  ICR  No.  2030.01.  This  is 
a  new  collection. 

Abstract:  This  study  aims  to 
characterize  the  reliability,  validity,  and 
variability  of  questionnaire-based 
information  on  water  usage  patterns 
collected  in  environmental 
epidemiologic  studies.  The  study  builds 
on  a  recently  funded  study  entitled 
"Drinking  Water  Disinfectant  By- 
products and  Spontaneous  Abortion" 
funded  by  the  American  Water  Works 
Association  Research  Foundation 
(AWWARF)  which  was  recently 
initiated.  The  present  study  will  add  a 
substudy  component  to  the  parent 
AWWARF  study.  It  provides  for 
reinterview  of  a  10%  sample  (300 
women)  of  the  parent  study  participants 
for  a  reliability  substudy  and  an 
additional  10%  sample  (300  women)  for 
a  validity  substudy.  The  human 
behavioral  aspects,  i.e.,  water  usage 
patterns  over  time,  that  will  affect  one's 
coming  into  contact  with  an  ambient 
level  of  a  particular  chemical,  is  an 
important  source  of  variability  and  this 
has  not  been  well  characterized  in 
previous  drinking  water  epidemiology 
studies.  Better  characterization  of  the 
reliability,  variability,  and  validity  of 
this  information,  generally  obtained 
through  recall  in  a  questionnaire,  will 
decrease  uncertainties  related  to 
misclassification  of  the  exposure 
variables  and  enhance  our  ability  to 
more  clearly  interpret  the  validity  and 
accuracy  of  reported  study  findings.  All 
participation  and  responses  are 
voluntary.  Confidentiality  of  responses 
will  be  maintained.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  niunber. 
The  OKffl  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  Fedaral 
Register  document  required  under  5 
CFR  1320.8(d),  soliciting  comments  on 
this  collection  of>information  was 
published  on  July  27,  2001  (FR  66 
39159):  No  comments  wereieceived. 


Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1  hour  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Effected  Entities: 
Women  of  childbearing  age  who  are 
currently  voluntarily  enrolled  and 
participating  in  an  ongoing 
epidemiologic  study  entitled  "Drinking 
Water  Disinfectant  By-Products  and 
Spontaneous  Abortion." 

Estimated  Number  of  Respondents: 
600. 

Frequency  of  Response:  Once. 

Estimated  Total  Annual  Hour  Burden: 
525  hours.  « 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden:  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  2030.01  in 
any  correspondence. 

Dated:  June  19,  2002. 
Oacar  Morales. 

Director,  Collection  Strategies  Division. 
(FR  Doc.  02-16357  Filed  6-27-02;  8:45  am] 
MLUNa  COM  6(M>-W-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-723S-3] 

Agency  Information  Collection 
Requeet  ActlvMee:  Submleelon  for 
OMB  Review;  Collection  and  Comment 
Requeet  for  the  Outer  Continental 
Shelf  Air  Regulalion 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


Federal  Register / Vol.  67,  No.  125 /Friday,  June  28,  2002 /Notices 


43595 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  docimient  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Title:  Outer  Continental  Shelf 
Air  Regulations.  ICR  number  1601.05. 
and  OMB  Control  Niunber  2060-0249. 
expiration  date:  Jime  30.  2002.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  29,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1601.05  and  OMB  Control 
No.  2060-0249,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T).  1200  Pennsylvania 
Avenue,  NW..  Washington,  DC  20460- 
0001;  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  fURTHER  MF0RMAT10N  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672.  by 
E-Mail  at  auby.susan@epa.gov  or 
download  off  the  Internet  at  http:// 
www.epa.gpv/icrand  refer  to  EPA  ICR 
No.  1601.05.  For  technical  questions 
about  the  ICR  contact  David  Sanders  at 
EPA  by  phone  at  (919)  541-3356. 
SUPPLEMENTARY  INFORMATION: 

Title:  Outer  Continental  Shelf  Air 
Regulation.  OMB  Control  Nimiber  2060- 
0249.  EPA  ICR  Number  1601.05. 
expiration  date  Jime  30.  2002.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract:  Section  328  (Air  Pollution 
from  Outer  Continental  Shelf  Activities) 
of  the  Clean  Air  Act  (CAA)  as  amended 
in  1990.  gives  EPA  responsibility  for 
regulating  air  pollution  from  OCS 
sources  located  offshore  of  the  States 
along  the  Pacific.  Arctic,  and  Atlantic 
Coasts,  and  along  the  eastern  Gulf  of 
Mexico  coast  (off  the  coast  of  Florida). 
The  U.S.  Department  of  Interior's 
Minerals  Management  Service  (MMS) 
retains  the  responsibility  for  regulating 
air  pollution  from  sources  located  in  the 
western  Gulf  of  Mexico. 

There  are  five  types  of  reporting 
requirements  for  the  industrial 
respondent:  Notice  of  intent  (NOI)  to 
construct,  Preconstruction  permit 
application.  Compliance  testing. 
Operating  permit  application,  and 
Record  keeping  and  reporting  tasks.  The 


owner  or  operator  must  submit  not  more 
than  18  months  prior  to  submitting  a 
permit  application,  a  NOI  to  construct  to 
the  EPA  Administrator  through  the  EPA 
Regional  Office  and  the  air  pollution 
control  agency  of  the  nearest  onshore 
area  (NO A)  and  adjacent  onshore  areas. 
All  major  sources  must  comply  with  all 
applicable  preconstruction  permit 
requirements  including  the  need  to 
submit  an  application  for  a 
preconstruction  review  permit.  The 
owner  or  operator  of  an  OCS  source  is 
responsible  for  developing  or  collecting 
all  relevant  information  not  otherwise 
available  to  the  permit  reviewing 
authority.  Within  6  months  of  the  start 
of  operations,  each  new  or  modified 
major  source  is  required  to  complete 
initial  compliance  tests  to  demonstrate 
compliance  with  control  equipment 
design  and  performance  specifications 
in  its  preconstruction  permit.  In 
addition,  annual  compliance  tests  are 
required  for  existing  sources  in 
California.  A  second  type  of  permit 
which  an  owner  or  operator  of  major 
sources  must  obtain  is  the  operating 
permit.  The  operating  permits  contain 
information  on  the  ownership  and 
location  of  a  source,  equipment  and  fuel 
parameters  which  cause  emissions,  the 
amoiuit  and  type  of  emissions  bqm  each 
source,  control  techniques  used  to 
control  emissions,  and  record  keeping 
and  reporting  requirements  to  ensxue 
that  control  techniques  are  properly 
implemented.  Sources,  in  addition  are 
required  to  monitor  emissions  and 
operating  parameters  to  ensure 
compliance  with  operating 
requirements. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  dociunent 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
November  6,  2001;  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  410  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 


maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  or  operators  of  existing  or  new 
or  modified  stationary  sources 
associated  with  the  recovery  of  oil  and 
gas  resources. 

Estimated  Number  of  Respondents: 
49. 

Frequency  of  Response:  Annually. 

Estimated  Total  Annual  Hour  Burden: 
33.649. 

Estimated  Total  Annualized  Capital, 
Oe-M  Cbst  Burden;  $147,793. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  acciu^cy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1601.05  and 
OMB  Control  No.  2060-0249  in  any 
correspondence. 

Dated:  June  19.  2002. 
Otcar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  02-16358  Filed  6-27-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-e630-7] 

Environmental  impact  Statemente  and 
Regulations;  Availabillly  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  12.  2002  (67  FR  17992). 

Draft  EISs 

ERP  No.  D-USN-Kl  1107-CA  Rating 
EC2,  Naval  Station  Treasiu«  Island 
Disposal  and  Reuse  Property. 
Implementation,  Local  Redevelopment 
Authority  (LRA),  City  of  San  Francisco, 
San  Francisco  County,  CA. 
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'    Summary:  EPA  raised  environmental 
concerns  about  the  lack  of  mitigation  for 
projected  air  quality  impacts:  the 
absence  of  information  on  the  location 
and  amount  of  dredging  and  dredged 
material  disposal  associated  with  future 
reuse  of  Naval  Station  Treasure  Island; 
and  hazardous  materials  substances 
contamination  at  the  site; 

FinalEISc 

ERP  No.  F-AFS-J65350-MT  West 
Lake  Timber  Sale  and  Road 
Decommissioning  Project, 
Implementation,  Gallatin  National 
Forest,  Hebgen  Lake  Ranger  District, 
Gallatin  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  and 
recommended  that  a  higher  level  of  road 
decommissioning  be  incorporated  into 
the  preferred  alternative.  Reductions  in 
road  density  are  critical  to  aquatic 
health  and  wildlife,  including  the 
threatened  grizzly  bear.  EPA  also 
believes  that,  to  fully  assess  and 
mitigate  adl  potential  impacts  of  the 
management  actions,  additional 
information  should  be  presented 
regarding  aquatic  monitoring. 

ERP  No.  F-AFS-J65351-MT 
Beaverhead-DeerLodge  National  Forest, 
Noxious  Weed  Control  Program, 
Implementation,  Integrated  Weed 
Management,  Beaverhead,  Butte-Silver 
Bow,  Anaconda-Deer  Lodge,  Granite, 
Jefferson,  Powell  and  Madison  Counties, 
DiUon.  MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
potential  for  unwanted  herbicide 
transport  to  surface  and  ground  waters 
and  other  sensitive  areas.  EPA  believes 
a  minimal  level  of  monitoring  for 
herbicides  in  sensitive  waters  should  be 
conducted. 

ERP  No.  F-COE-E39054-FL  Cape 
Sable  Seaside  Sparrow  Protection, 
Interim  Operating  Plan  (lOP), 
Alternative  7R  Final  Recommend  Plan, 
Emergency  Sparrow  Protection  Actions, 
Implementation,  Everglades  National 
Park,  Miami-Dade  County,  FL. 

Summary:  EPA  has  no  objection  to  the 
proposed  action  since  Alternative  7R 
has  addressed  our  previous  water 
quality  concerns,  but  still  provides 
adequate  protection  to  the  Cape  Sable 
Seaside  Sparrow. 

ERP  No.  F-COE-G30016-00 
Programmatic — Mississippi  River  and 
Tributaries  Morganza,  Louisiana  to  the 
Gulf  of  Mexico  Hurricane  Protection 
Plan,  Flood  Damage  Reduction  from 
Tropical  Storms,  and  Hurricane  Induced 
Tidal  Flooding  along  Louisiana  to  the 
Gulf  of  Mexico. 


Summary:  EPA  had  no  further 
comments  to  offer  on  the  Final 
Programmatic  EIS. 

ERP  No.  F-COE-K39067-CA  Salinas 
Valley  Water  Project,  Construction, 
Monterey  County  Water  Resources 
Agency  (MCWRA),  Issuing  of  Permits  or 
Approval  of  Action,  Monterey  and  San 
Luis  Obispo  Coimties,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-NPS-G61041-AR  Uttle 
Rock  Central  High  School  National 
Historic  Site  General  Management  Plan. 
Implementation,  Future  Management 
and  Use,  Little  Rock.  AR. 

Summary:  EPA  expressed  lack  of 
objections  to  the  preferred  alternative. 
ERP  No.  F-UAF-G11041-OKA1U1S 
Air  Force  Base  (AFB).  Proposed  Airfield 
Repairs.  Improvements  and 
Adjustments  to  Aircrew  Training  and 
Installation  of  an  Instrument  Landing 
System  (ILS)  and  a  Microwave  Landing 
System  (MLS).  Jackson  County.  OK. 

Summary:  EPA  had  no  further 
comments  to  offer  on  the  Final  EIS.  The 
Final  adequately  responded  to 
comments  offered  on  the  Draft 
Statement. 

ERP  No.  F-USA-E1104^KY  U.S. 
Army  Armor  Center  and  Fort  Knox 
Northern  Training  Complex. 
Construction  and  Operation  of  a  Multi- 
purpose Digital  Training  Ranger  and  a 
Series  of  Maneuver  Areas,  Drop  and 
Landing  2^ne8,  Fort  Knox.  KY. 

Summary:  EPA  has  no  objections  to 
the  proposed  action. 

ERP  No.  FA-COE-K36100-CA 
American  River  Watershed  Long-Term 
Study.  Updated  Information  concerning 
Flood  Damage  Reduction  and  Ecosystem 
Restoration  between  Folsom  Dam  and 
the  Sacramento  River.  Sacramento, 
Placer  and  Sutter  Counties,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FA-FHW-K40105-CA  Devil's 
Slide  Bypass  Improvement.  CA-1  from 
Half  Moon  Bay  Airport  to  Linda  Mar 
Boulevard.  Preferred  Alternative 
Estimated  Future  Project-Generated 
Noise  Study,  Funding.  Pacifica  and  San 
Mateo  Counties,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 
ERP  No.  FA-NOA-A91065-00 
Regidatory  Adjustment  2  to  the  Atlantic 
Tunas.  Swordfish  and  Sharks  Fishery 
Management  Plan.  Updated  Information 
concerning  a  Proposed  Rule  to  Reduce 
Sea  turtle  Bycatch  and  Bycatch 
Mortality  in  Highly  Migratory  Species 
Fisheries.  AtlanticOcean.  Giilf  of 
Mexico  and  Caribbean  Sea. 

Summary:  No  formal  conunent  letter 
was  sent  to  the  preparing  agency. 


ERP  No.  FS-AFS-f65288-^0 
Uncompahgre  National  Forest  Travel 
Plan  Revision  and  Forest  Plan 
Amendment,  Updated  Information 
concerning  New  Travel  Restrictions  for 
Resource  Management,  Recreational 
Opportunities  and  Winter  Travel, 
Implementation.  Gunnision,  Hinsdale, 
Mesa,  Montrose,  Ouray,  San  Juan  and 
San  Miguel  Counties,  CO. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

Dated:  June  25.  2002. 
Clifford  Rader. 

Environmental  Protection  Specialist,  NEPA 

Compliance  Division,  Office  of  Federal 

Activities. 

[FR  Doc.  02-16365  Filed  6-27-02:  8:45  ami 

■UMQCOOI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6830-e] 

EnvlronnMntal  Impact  Slatwiieula; 
NoUcaofAvallaMltty 

Responsible  Agency:  Office  of  Federal 

Activities,  General  IniFormation  (202) 

564-7167  or  http://www.epa.gov/ 

compliance/nepa/. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  June  17,  2002  Through  June  21, 
2002 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  020243,  DRAFT  EIS.  COE,  CA. 
Imperial  Beach  Shore  Protection 
Project,  To  Provide  Shore  Protection 
and  to  Prevent  Damage  to  Adjacent 
Beachfront  Structures,  Silver  Strand 
Shoreline,  City  of  Imperial  Beach,  San 
Diego  Coxmty,  CA,  Comment  Period 
Ends:  August  12.  2002.  Contact: 
Stephanie  Hall  (213)  452-3862. 

EIS  No.  020251.  DRAFT  EIS.  AFS.  MT. 
Post  Fire  Vegetation  and  Fuels 
Management  Project,  Proposing  Fuel 
Reduction,  Bark  Beetle  Sanitation, 
and  the  Maintenance,  and/or 
Restoration  of  Vegetative        , 
Communities,  Beaverhead  Deerlodge 
National  Forest,  Wisdom  and  Pintler 
Ranger  Districts,  Beaverhead  and 
Deerlodge  Counties,  MT,  Comment 
Period  Ends:  August  12,  2002. 
Contact:  Amy  Nerbim  (406)  683-3948. 

EIS  No.  020252.  DRAFT  EIS,  FHW,  lA. 
Avenue  G  Viaduct  and  Connecting 
Corridor.  To  Improve  Access  for  Local 
Emergency  Services  and 
SafetyThrou£.h  Exptmded  Capacity 
across  the  Trail  Corridor,  Funding  and 
NPDES  Permit,  Pottawattamie  County. 
lA.  Comment  Period  Ends:  August  12. 
2002.Contact:  Bobby  Blackmon  (515) 
233-7300. 
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EIS  No.  020253.  DRAFT  EIS.  AFS.  CA, 
Sirretta  Peak  Trail  Project,  To  Explore 
Locations  for  the  Construction  of  Trail 
Routes  Open  to  Off-Highway 
Vehicles,  New  Information  Relating  to 
the  Sierra  Nevada  Forest  Plan 
Amendment,  Cannell  Meadow  Ranger 
District,  Sequoia  National  Forest, 
Tulare  County,  CA,  Comment  Period 
Ends:  August  12,  2002,  Contact:  Chris 
Ryan  (661) 391-6107. 

EIS  No.  020254,  FINAL  EIS,  FHW.  WV. 
WV-65  Transportation  Improvement 
Project,  firom  Appalachian  Corridor  G 
near  Belo  to  US  52  at  Naugatuck, 
Funding  and  COE  Section  404  Permit, 
Mingo  County,  WV.Wait  Period  Ends: 
August  23,  2002,  Contact:  Thomas  J. 
Smith  (304)  347-5928. 

EIS  No.  020255.  DRAFT  SUPPLEMENT, 
AFS,  WY,  Squirrel  Meadows  Grand 
Targhee  Land  Exchange  Proposal, 
New  Information  and 
CurrentEnvironmental  and 
Socioeconomic  Conditions, 
Implementation,  Targhee  National 
Forest,  Teton  County,  WY,  Comment 
Period  Ends:  August  12,  2002, 
Contact:  Cheryl  Probert  (208)  557- 
5760. 

EIS  No.  020256,  FINAL  EIS,  AFS,  AK, 
Helicopter  Landing  Tours  on  the 
Juneau  Icefield  2002  to  2006, 
Combination  Fixed- Wing  and 
Helicopter  Landing  Tour  Operations 
to  Antler  Glacier  Lake,  Special  Use 
Permits  Issuance,  Tongass  National 
Forest,  City  and  Borough  of  Jimeau, 
AK.  Wait  Period  Ends:  July  29,  2002, 
Contact:  Laurie  Thorpe  (907)790- 
7439. 

EIS  No.  020257.  DRAFT  EIS,  AFS,  CA, 
Yosemite  Fire  Management  Plan, 
Implementation,  To  Present  and 
Analyze  Alternative  for  Carrying  out 
the  Fire  Management  Program, 
Yosemite  National  Park,  Sierra 
Nevada,  Mariposa,  Tuolunme,  Madera 
and  Mono  Counties,  CA,  Comment 
Period  Ends:  August  27,  2002, 
Contact:  Jerry  Mitchell  (303)  969- 
2219.  This  document  is  available  on 
the  Internet  at:  http://www.nps.gov/ 
yose/ planning. 

EIS  No.  020258,  FINAL  EIS.  UAF,  CA, 
EL  Rancho  Road  Bridge  Project, 
Flood-Free  Crossing  Construction  at 
San  Antonia  Creek  to  access  from  the 
north  of  Vandenberg  Air  Force  Base, 
Santa  Barbara  County,  CA,  Wait 
Period  Ends.  July  29,  2002,  Contact: 
Maj  Cabala  (703)  697-1731. 

EIS  No.  020259,  FINAL  EIS,  FRC,  WY. 
NV.  UT.  CA.  Kern  River  2003  Gas 
Transmission  Project,  Expansion  of 
the  existing  (KRGT)  InterstatePipeline 
System  from  southwestern  Wyoming 
to  southern  California,  Right-of-Way 
Grant.  NPDES  and  US  Army  COE 


Section  404  Permits  Issuance,  (FERC 
Docket  NO.CPOl-422-000),  WY.  UT. 
NV  and  CA,  Wait  Period  Ends:  July 
29,  2002,  Contact:  Michael  Boyle 
(202) 208-0839. 

EIS  No.  020260,  DRAFT  EIS,  COE,  TX. 
Corpus  Christi  Ship  Channel  Channel 
Improvements  Project,  To  Provide 
Navigation  Safety  and  Efficiency  of 
the  Deep  Draft  Navigation  System, 
Corpus  Christi  and  Nueces  Bay, 
Nueces  and  San  Patricio  Counties, 
TX,  Due:  Comment  Period  Ends: 
August  12,  2002,  Contact:  Carolyn 
Murphy  (409)  766-3044. 

EIS  No.  020261,  FINAL  EIS.  FHW.  WA. 
1-405  Corridor  Transportation 
Improvements,  1-5  in  the  City  of 
Tukwila  to  1-5  in  Snohomish  Coimty, 
Funding  and  Possible  COE  Section 
404  Permits  Issuance,  King  and 
Snohomish  Coimties,  WA,  Wait 
Period  Ends:  July  29,  2002,  Contact: 
James  Leonard,  (FHWA)  (360)  753- 
9408. 

The  USDOT's  FHWA  and  FTA  are 
Joint  Lead  Agencies  for  this  project. 
John  Witmer  is  the  Contact  Person  for 
FTA,  Phone  No.  206-220-7964. 

EIS  No.  020262,  DRAFT  EIS.  BLM.  NM, 
Farmington  Resource  Management 
Plan,  Implementation,  Managing 
Public  Lands  within  the  Farmington 
Field  Office  (FFO)  Boundaries  and 
Federal  Oil  and  Gas  Resources  within 
the  New  Mexico  Portion  of  San  Juan 
Basin,  San  Juan,  McKinely,  Rio  Arriba 
and  Sandoval  Counties,  NM, 
Comment  Period  Ends:  September  26, 
2002,  Contact:  Robert  Moore  (505) 
599-6311.  This  dociunent  is  available 
on  the  Internet  at:  http:// 
www.nm.blm.gov. 

EIS  No.  020263,  FINAL  EIS,  AFS.  ID. 
Brush  Boulder  Project,  Proposed 
Vegetation  Management,  Road 
Construction,  Reconstruction  and 
Decommissioning,  North  Fork  Payette 
River,  Boise  National  Forest,  Cascade 
Ranger  District,  Valley  County,  ID, 
Wait  Period  Ends:  July  29,  2002, 
Contact:  David  D.  Ritterhouse  (208) 
373-4100. 

EIS  No.  020264.  FINAL  EIS.  FAA.  MA. 
Logan  Airside  Improvements 
Planning  Project  (EOEA  #10458), 
Construction  and  Operation  of  a  New 
Unidirectional  Runway  14/32, 
Centerfield  Taxiway  and  Add'l 
Taxiway  Improvements,  New 
Information,  Providing  Clarification  of 
the  Delay  Problems,  Boston  Int'l 
Airport,  Federal  Funding,  Airport 
Layout  Plan  and  NPDES  Permit, 
Boston,  MA,  Wait  Period  Ends:  July 
29,  2002,  Contact:  John  Silva  (781) 
238-7602. 


EIS  No.  020265,  FINAL  EIS,  BLM,  AZ, 
Diamond  Bar  Road  Improvement 
Project,  To  Pave  the  Road  and  Realign 
Sections  through  Grapevine  Wash, 
Right-of-Way  Permits,  Mohave 
County,  AZ,  Wait  Period  Ends:  July 
29,  2002,  Contact:  Don  McCluie  (928) 
692-4400. 

EIS  No.  020266.  DRAFT  EIS,  AFS,  WA, 
Quartzite  Watershed  Management 
Project,  Proposing  Watershed 
Management  Activities,  Includes 
Vegetation  Management,  Riparian/ 
Wetland  Management,  and  Road 
Management,  Colville  National  Forest, 
Thomason  Sherwood-Cottonwood 
Creek,  Three  Rivers  Ranger  District. 
Stevens  Goimty,  WA,  Comment 
Period  Ends:  August  12,  2002, 
Contact:  Sherri  Schwenke  (509)  739- 
7000. 

EIS  No.  020267.  DRAFT  EIS.  AFS.  MT, 
Moose  Post-Fire  Project,  Proposed  to 
Decrease  Potential  Mortality  from 
Bark  Beetles  to  Remaining  Live 
Douglas-fir  and  Spruce  Trees,  Recover 
Merchantable  Wood  Fiber;  Reduce 
Future  Fire  Risk;  and  Modify  Existing 
Road  Access,  Glacier  View  Ranger 
District,  Flathead  National  Forest, 
Flathead  County,  MT,  Comment 
Period  Ends:  August  12,  2002, 
Contact:  Michele  Draggo  (406)  387- 
3800 

EIS  No.  020268.  DRAFT  SUPPLEMENT, 
COE.  OK,  AR,  Wister  Lake  and  Poteau 
River,  Operation  and  Maintenance 
Program  for  the  Present  Conservation 
Pool  Level  of  478.0  feet  and  To 
Provide  Mitigation  Measures,  LeFlore 
Cotmty,  OK  and  Scott  County,  AR 
Comment  Period  Ends:  August  12, 
2002,  Contact:  Jim  Randolph  (918) 
669-4396. 

EIS  No.  020269,  DRAFT  SUPPLEMENT, 
COE.  TX.  Red  River  Chloride  Control 
Project,  Authorized  to  Reduce  the 
Natural  Occurring  Levels  of  Chloride 
in  the  Wichita  River  Only  Portion, 
North,  Middle  and  South  Forks, 
Wichita  River  and  Red  River, 
Implementation,  Tulsa  District, 
Wichita  County,  TX,  Comment  Period 
Ends:  August  12,  2002,  Contact:  Jim 
Randolph  (918)  669-4396.  This 
document  is  available  on  the  Internet 
at:  http://www.swt.uasce.army.mil/ 
UBRARY/Ubrary.CFM. 

Amended  Notices 

EIS  No.  010305.  DRAFT  SUPPLEMENT. 
FAA.  MN.  Flying  Cloud  Airport. 
Substantive  Changes  to  Alternatives 
and  New  Information.  Extension  of 
the  Runways  9R/27L  and  9L/27R, 
Long-Term  Comprehensive 
Development,  In  the  City  of  Eden 
Prairie,  Hennepin  County,  MN,  Due: 
August  21,  2002,  Contact:  Glen  Orcutt 
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(612)  713-4354.  Revision  of  FR  Notice 
Published  on  08/24/2001:  CEQ 
Review  Period  Ending  on  08/17/2001 
has  been  Extended  to  08/21/2002. 

Dated:  |une  25.  2002. 
Clifford  Rader, 

Environmental  Protection  Specialist.  Office 
of  Federal  Activities. 

(FR  Doc.  02-16366  Filed  6-27-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-20o2-ooe6:  frl-tiss-s] 

ISMiance  of  an  Expat  Imantal  Uaa 
Patinn 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice.  

summary:  EPA  has  granted  an 
experimental  use  permit  (EUP)  to  the 
following  pesticide  applicant.  An  EUP 
permits  use  of  a  pesticide  for 
experimental  or  research  purposes  only 
in  accordance  with  the  limitations  in 
the  permit. 

FOR  FURTHER  VIFORMATION  CONTACT:  By 
mail:  S.  Diana  Hudson.  Biopestiddes 
and  Pollution  Prevention  Division 
(7511C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW..  Washington. 
DC  20460.  Office  location,  tel^hone 
number,  and  e-mail  address:  1921 
Jefferson  Davis  Hwy.,  Rm.  910.  Crystal 
MaU  #2.  Arlington.  VA;  (703)  308-8713; 
e-mail  address:  hudson.diana9epa.gov. 
SUFPt^MENTARY  INTORMATION: 

I.  General  Infiirniation 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  conduct  or  sponsor  research  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  designated  contact  person 
listed  for  the  individual  EUP. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 

You  may  obtain  electronic  copies  of 
this  docimient.  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  dociunent,  on  the  Home  Page 
select  "Laws  and  Regulations." 


"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  document 
under  the  "Federal  Register- 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrg8tr/. 

n.EUP 

EPA  has  issued  the  following  EUP: 
64500-EUP-2.  Issuance.  AVA 
Chemical  Ventiues,  L.L.C.,  80  Rochester 
Avenue,  Suite  214.  Portsmouth,  NH 
03801.  This  EUP  allows  the  use  of  274 
pounds  of  the  biochemical  pesticide 
sucrose  octanoate  esters  on  100  acres  of 
non-bearing  and/or  post  harvest  citrus 
trees  and  grapes  to  evaluate  the  control 
of  glassy-winged  sharpshooter.  The 
program  is  authorized  only  in  the  State 
of  California.  The  EUP  is  effective  £rom 
June  1,  2002  to  June  1,  2003. 

Persons  wishing  to  review  this  EUP 
are  referred  to  the  designated  contact 
person.  Inquiries  concerning  this  permit 
should  be  directed  to  the  person  dted 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  exduding  legal 
holidays. 

Anlharlty:  7  U.S.C  136. 


UsIofSdltBClB 

Environmental  protection. 
Experimental  use  permits. 

Dated:  June  18. 2002. 
JaaalL.  AjiilaiHii, 

Director,  Biopestiddes  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

(FR  Doc.  02-16356  Filed  6-27-02;  8:45  am] 


ENVIRONMENTAI.  PROTECTION 
AGENCY 

[FRL-723*-11 

PuMIc  WaMr  SysiMn  SupwvMon 
Program  RvvWon  for  llw  Slal*  of 
FlOfWo 

AGENCY:  Environmental  Protection 

Agency  (n»A). 

action:  Notice  of  tentative  approval. 


r:  Notice  is  hereby  given  that 
the  State  of  Florida  is  revising  its 
approved  Public  Water  System 
Supervision  Program.  Florida  has 
adopted  drinking  water  regulations  for 
the  Stage  1  Disinfection  Byproducts 
Rule.  Q>A  has  determined  that  these 
revisions  are  no  less  stringent  than  the 
corresponding  Federal  regulations. 


Therefore,  EPA  intends  on  approving 
this  State  program  revision. 

DATES:  All  interested  parties  may 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  by 
July  29,  2002,  to  the  Regional 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 
is  made  by  July  29,  2002,  a  public 
hearing  will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  final  and  effective  on  July  29. 
2002. 

Any  request  for  a  public  hearing  shall 
include  the  following  information:  (1) 
The  name,  address,  and  telephone 
number  of  the  individual  organization, 
or  other  entity  requesting  a  hearing;  (2) 
A  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination  and  a 
brief  statement  of  the  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  (3)  The  signature  of  the 
individual  making  the  request,  or.  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the  ■ 
signature  of  a  responsible  offidal  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hoiirs  of  8  a jn. 
and  4:30  p.m..  Monday  through  Friday, 
at  the  foUowing  offices:  Florida 
Department  of  Environmental 
Protection.  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road. 
Tallahassee.  Florida  32399-2400.  or  at 
the  Environmental  Protection  Agency, 
Region  4,  Drinking  Water  Section,  61 
Forsyth  Street  Southwest.  Atianta. 
Georgia  30303. 

FOR  FURTHER  INFORMATION  CONTACT: 
Franklin  Baker.  EPA  Region  4.  Drinking 
Water  Section  at  the  Atianta  address 
given  above  or  at  telephone  (404)  562- 
9442. 

Authority:  (Section  1420  of  the  Safe 
Drinking  Water  Act.  as  amended  (1996),  and 
40  CFR  Part  142  of  the  National  Primary 
Drinking  Water  Regulations). 

Dated:  )une  12.  2002. 
A.  Stanely  Maiimrg, 

Acting  Regional  Administrator.  Region  4. 
(FR  Doc.  02-16360  Filed  6-27-02;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  information  Collection 
Actlvitiaa:  Submiaaion  for  OMB  review; 
comment  request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
folloAying  proposed  information 
collection  to  the  Office  of  Management 


and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Consultation  with  Local 
Officials  to  Assure  Compliance  with 
sections  110  and  206  of  the  Flood 
Disaster  Protection  Act. 

Type  of  Information  Collection: 
Revision  of  a  currentiy  approved 
collection. 

OMB  Number:  3067-0148. 

Abstract:  The  certification  forms  are 
designed  to  assist  requestors  in 


gathering  information  that  the  Federal 
Emergency  Management  Agency 
(FEMA)  needs  to  determine  whether  a 
certain  property  is  likely  to  be  flooded 
during  a  flood  event  that  has  a  1 -percent 
chance  of  being  equaled  or  exceeded  in 
any  given  year  (base  flood). 

Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households,  and 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  1 ,400. 

Estimated  Time  per  Respondent: 


FEMA  forms 


Numt>er  of  re- 
spondents 
(A) 


Frequency  of  response 
<B) 


Hours  per  re- 
sponse 
(C) 


Annual  burden 

hours 

(A  X  B  X  C) 


81-89  .... 
81-89A  .. 
81-898  .. 
81-89C  .. 
81-890  .. 
81-89E  .. 

Total 


1,400 
1,400 
1.400 
1,400 
1,400 
1,400 


1.400 


Annual  

Annual  

Annual  , 

Annual  *. 

Annual  

Annual  ". 


1.0 
3.0 
7.0 
1.0 
1.0 
1.0 


1,400 
4,200 
9,800 
1,400 
1.400 
1,400 


14.0 


19,600 


Estimated  Total  Annual  Burden 
Hours:  19,600  hours. 

Frequency  of  Response:  On  occasion. 

Comments:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  within  30  days 
of  the  date  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
Chief,  Records  Management  Section, 
Program  Services  and  Systems  Branch, 
Facilities  Management  and  Services 
Division,  Administration  and  Resource 
Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Room  316.  Washington,  DC 
20472,  telephone  number  (202)  646- 
2625  or  facsimile  number  (202)  646- 
3347,  or  e-mail 
muriel.anderson@fema.gov. 


Dated:  June  5,  2002. 
Reginald  Trujillo, 

Branch  Chief,  Program  Services  and  Systems 
Branch,  Facilities  Management  and  Services 
Division,  Administration  and  Resource 
Planning  Directorate. 
[FR  Doc.  02-16330  Filed  6-27-02;  8:45  am) 

BILUNG  CODE  671S-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activltiea:  Submiaaion  for  OMB 
Review;  Comment  Requeat 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Right  to  Submit  Technical  or 
Scientific  Data  to  correct  Mapping  . 
Deficiencies. 


Type  of  Information  Collection: 
Revision  of  a  currentiy  approved 
collection. 

OMB  Number:  3067-0147. 

Abstract:  FEMA  Forms  81-87, 
Property  Information,  81-87A.  Elevation 
Information  and  81-87B,  Conununity 
Acknowledgement  (referred  to  as  MT-1 
series  forms)  are  designed  to  assist 
requestors  in  gathering  information  that 
FEMA  needs  to  determine  whether  a 
certain  property  is  likely  to  be  flooded 
during  a  flood  event  that  has  a  1 -percent 
annual  chance  of  being  equaled  or 
exceeded  in  any  given  year  (base  flood). 
FEMA  Form  81-87,  Property 
Information  Form,  describes  the 
location  of  the  property.  FEMA  Form 
8\-%7A,  Elevation  Form,  indicates  the 
Base  (1-percent  annual  chance)  Flood 
Elevation  (BFE)  for  the  property,  and 
FEMA  Form  81-87B,  Community 
Acknowledgment  Form,  requires  that  a 
community  official  certify  that  the 
request  complies  with  minimum 
floodplain  management  criteria. 

Affected  Public:  Individuals  or 
households,  business  or  other  for  profit, 
and  State.  Local  or  Tribal  Government. 

Number  of  Respondents:  3,300. 

Estimated  Total  Annual  Burden 
Hours:  11.583  hours. 


FEt^A  Forms  25        « 

Numljer  of 

respondents 

(A) 

Frequency  of 

response 

(B) 

Hours  per 

response 

(C) 

1 ' 

Annual  txjrden' 

hours 

(A  X  B  X  C) 

81-87 

81-87A  

81-878  

3,300 
3.300 
3.300 

Annual  

Annual  

Annual  

1.63 
1.00 
0.88 

5,379 
3,300 
2,904 
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FEMA  Forms  25 


Total 


Number  of 

respondents 

(A) 


3.300 


Frequency  of 

response 

(B) 


Hours  per 

response 

(C) 


3.51 


Annual  tMjrden 

hours 

(A  X  B  X  C) 


11,583 


Frequency  of  Response:  On  Occasion. 
CCMMMCNTS:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency.  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503  within  30  days 
of  the  date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
Chief.  Records  Management  Section. 
Program  Services  and  Systems  Branch. 
Facilities  Management  and  Services 
Division,  Adnunistration  and  Resource 
Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.  Room  316.  Washington.  DC 
20472.  telephone  number  (202)  64&- 
2625  or  facsimile  number  (202)  646- 
3347.  or  e:mail 
muriel.anderson@fema.gov. 

Dated:  June  7.  2002. 
Muriel  B.  Anderson, 

Acting  Branch  Chief.  Program  Services  and 
Systems  Branch  J'acilities  Management  and 
Services  Division  Administration  and 
Resource  Planning  Directorate. 
IFR  Doc.  02-16331  Filed  6-27-02;  8:45  am) 

BIUINO  COM  STIS-OI-r 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1421-OR] 

Colorado;  Major  Diaastw  and  Ralatad 
Datarminatlona 

agency:  Federal  Emergency 

Management  Agency  (FEMA). 

action:  Notice. 

SUMilARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Colorado 
(FEMA-1421-DR),  dated  June  19,  2002. 
and  related  determinations. 
EFFECTIVE  DATE:  June  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Robuck,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
EmergencyManagement  Agency. 
Washington.  DC  20472,  (202)  646-2705 
or  Rich.Robuck@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
19,  2002.  the  President  declared  a  major 


disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act.  42  U.S.C. 
5121-5206  (Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Colorado, 
resulting  from  wildfires  beginning  April  23, 
2002,  and  continuing,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121-5206  (Stafford  Act).  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Colorado. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas,  and 
Hazard  Mitigation  throughout  the  State,  and 
any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Staffora  Act  for 
Hazard  Mitigation  and  the  Individual  and 
Family  Grant  program  will  be  limited  to  75 
percent  of  the  total  eligible  costs.  If  Public 
Assistance  is  later  requested  and  warranted. 
Federal  funds  provided  under  that  program 
will  also  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Steven  R.  Emory  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Colorado  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

Adams,  Alamosa.  Arapahoe,  Archuleta,  Baca, 
Bent.  Boulder.  Broomfield  City  and  County. 
Chaffee.  Cheyenne.  Clear  Creek,  Conejos, 
Costilla,  Crowley.  Custer,  Delta,  Denver  City 
and  County,  Dolores,  Douglas,  Eagle,  Elbert, 
El  Paso,  Fremont.  Garfield.  Gilpin,  Grand. 
Gunnison.  Hinsdale.  Huerfano,  Jefferson. 
Kiowa.  Kit  Carson.  Lake.  La  PlaU.  Las 
Animas,  Lincoln.  Mesa.  Mineral.  Mofht. 


Montezujna,  Montrose,  Otero.  Ouray,  Park. 
Pitkin,  Pueblo,  Rio  Blanco,  Rio  Grande. 
Routt,  Saguache,  San  Juan,  San  Miguel. 
Summit.  Teller,  Washington,  and  Yuma 
Counties  and  the  Southern  Ute  Reservation 
and  Ute  Mountain  Reservation  for  Individual 
Assistance. 

All  counties  and  Indian  Reservations 
within  the  State  of  Colorado  are  eligible 
to  apply  for  assistance  imder  the  Hazard 
Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
AssisUnce  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Servjces 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

|oe  M.  AUbaugh. 

Director. 

[FR  Doc.  02-16327  Filed  6-27-02;  8:45  am] 

MJJNa  COM  sns-<B-p 


FEDERAL  EMERGENCY 
MANAGEMENT AGENCY 

[FEMA-1416-OR] 

lllinoia;  Amendmant  No.  4  to  Nolle*  of 
a  Maior  Dtsacter  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action;  Notice.     

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Illinois.  (FEMA-1416-DR). 
datedMay  21.  2002.  and  related 
determinations. 

EFFECTIVE  DATE:  June  20.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Robuck.  Readiness.  Response  and 
Recovery  and  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-2705 
or  Rich.Robuck@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major^saster  declaration  for  the 
State  of  Illinois  is  hereby  amended  to° 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of. May  21,  2002: 
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Adams,  Effingham,  Fayette,  Hancock,  and 
Richland  Counties  for  Public  Assistance 
(already  designated  for  Individual 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  AUbaugh, 

Director. 

[FR  Doc.  02-16328  Filed  6-27-02;  8:45  am) 

BILLING  CODE  S71S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1420-DR] 

kma;  Amendment  No.  1  to  Notice  of  a 
Major  DIsaeter  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa 
(FEMA-1420-DR).  dated  June  19.  2002. 
and  related  determinations. 
EFFECTIVE  DATE:  June  20.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Robuck.  Readiness.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-2705 
or  Rich.Robuck®fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  imder  Executive 
Order  12148, 1  hereby  appoint  Peter  J. 
Martinasco  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  OfHcer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Scott  Wells  as  Federal 
Coordinating  Officer  for  this  disaster. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers(CFDA)  are  to  be  used  for 
reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

loe  M.  Allbaugh. 

Director. 

(FR  Doc.  02-16326  Filed  6-27-02;  8:45  am! 

BILLINQ  CODE  671 B-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-142(M)R] 

Iowa;  Major  Dieaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Iowa  (FEMA- 
1420-DR),  dated  June  19.  2002.  and 
related  determinations. 
EFFECTIVE  DATE:  Jime  19.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Robuck.  Readiness.  Response  and 
Recovery  Directorate.  Federal 
EmergencyManagement  Agency. 
Washington.  DC  20472.  (202)  646-2705 
or  Rich.Robuck@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
19.  2002.  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act.  42  U.S.C. 
5121-5206  (Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Iowa,  resulting 
from  severe  storms  and  flooding  beginning 
)une  3,  2002,  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of  Iowa. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  State,  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance. 
Hazard  Mitigation,  and  the  Individual  and 
Family  Grant  program  will  be  limited  to  75 
percent  of  the  total  eligible  costs.        '' 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 


Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Scott  Wells  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Iowa  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Allamakee,  Benton.  Buchanan,  Cedar, 
Clayton,  Clinton,  Delaware,  Dubuque, 
Fayette,  Iowa,  )ackson,  Johnson,  )ones,  Linn, 
Muscatine,  Scott,  and  Winneshiek  Counties 
for  Individual  Assistance. 

Clayton,  Clinton,  Delaware,  Dubuque, 
Jackson,  Jones  and  Linn  Counties  for  Public 
Assistance. 

All  counties  within  the  State  of  Iowa 
are  eligible  to  apply  for  assistance  under 
'the  Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers(CFDA)  are  to  be  used  for 
reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program:  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

|oe  M.  AlllMUgh. 

Director. 

[FR  Doc.  02-16329  Filed  6-27-02;  8:45  am) 

MLUNG  COOe  671»-02-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1419-DR] 

MInneeota;  Ma}or  Diaaster  and  Related 
Determinatione 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Minnesota 
(FEMA-1419-DR).  dated  June  14,  2002. 
and  related  determinations. 
EFFECTIVE  DATE:  June  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Robuck.  Readiness,  Response  and 
Recovery  Directorate,  Federal 
EmergencyManagement  Agency. 
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Washington.  DC  20472.  (202)  646-2705 
or  Rich.Robuck&fema.gov. 
SUPPLCMENTARY INFOMIATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
14.  2002.  the  President  declared  a  mafor 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Minnesota, 
resulting  from  severe  storms,  tornadoes  and 
flooding  on  June  9.  2002,  and  continuing,  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C.  5121- 
5206  (Stafford  Act).  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Minnesota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  lo  provide  Individual 
Assistance  in  the  designated  area  and  Hazard 
Mitigation  throughout  the  State,  and  any 
other  forms  of  assistance  under  the  Stafford 
Act  you  may  deem  appropriate.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
and  the  Individual  and  Family  Grant  program 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Public  Assistance  is  later 
warranted.  Federal  funds  provided  under 
that  program  will  also  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148. 1 
hereby  appoint  C.  Michel  Butler  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
area  of  the  State  of  Minnesota  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Roseau  County  for  Individual  Assistance. 

All  coxmties  within  the  State  of 
Minnesota  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers(CFDA)  are  to  be  used  for 
reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 


Brown  Fund  Program:  83.539,  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA):  83.542.  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544.  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program.) 

|oe  M.  Allbaugh. 

Director. 

[FR  Doc.  02-16325  Filed  6-27-02:  8:45  am) 

MLUNQ  cooi  cn»-oa-p 


FEDERAL  H0U8INQ  RNANCE  BOARD 

(NO.2002-M-6] 

PropoMd  Collection;  ComnMfit 


AOCNCY:  Federal  Housing  Finance 

Board. 

action:  Notice. 


;  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995.  the  Federal 
Housing  Finance  Board  (Finance  Board) 
is  seeking  public  comments  concerning 
a  three-year  extension  by  the  Office  of 
Management  and  Budget  (0MB)  of  the 
previously  approved  information 
collection  currently  known  as 
"Advances  to  Housing  Associates."  The 
information  collection  formerly  was 
titled  "Advances  to  Nonmember 
Mortgagees." 

DATES:  Interested  persons  may  submit 
comments  on  or  before  August  27.  2002. 
ADDRESSES:  Address  comments  and 
requests  for  copies  of  the  information 
coUectioii  to  Elaine  L.  Baker.  Secretary 
to  the  Board,  by  telephone  at  202/408- 
2837.  by  electronic  mail  at 
bakere9fhfb.gov,  or  by  regular  mail  at 
the  Federal  Housing  Finance  Board, 
1777  F  Street,  NW..  Washington.  DC 
20006. 

FOA  FURTHER  MRMMATION  CONTACT: 

Jonathan  F.  Curtis.  Senior  Financial 
Analyst,  Market  Research  and  System 
Analysis  Division.  Office  of  Policy, 
Research  and  Analysis,  by  telephone  at 
202/408-2866.  by  electronic  mail  at 
curt8j9fhfb.gov.  or  by  regular  mail  at  the 
Federal  Housing  Finance  Board.  1777  F 
Street,  NW.,  Washington.  DC  20006. 
SUPPLEMENTARY  MPORMATION: 

A.  Need  For  and  Use  (tf  the  Informetion 
Collection 

Section  10b  of  the  Federal  Home  Loan 
Bank  Act  (Bank  Act)  authorizes  the 
Federal  Home  Loan  Banks  (FHLBanks) 
to  make  advances  imder  certain 
circumstances  to  certified  nonmember 


mortgagees.*  The  Finance  Board  refers 
to  nonmember  mortgagees  as  housing 
associates.  In  order  to  be  certified  as  a 
housing associate.an applicant  must 
meet  the  eligibility  requirements  set 
forth  in  section  10b  of  the  Bank  Act. 
Part  926  of  the  Finance  Board 
regulations  implements  the  statutory 
eligibility  requirements  and  establishes 
uniform  review  criteria  an  applicant 
must  meet  in  order  to  be  certified  as  a 
housing  associate  by  an  FHLBank.^ 
More  specifically,  sections  926.3-and 
926.4  of  the  rule  implement  the 
statutory  eligibility  requirements  and 

Erovide  guidance  to  an  applicant  on 
ow  it  may  satisfy  such  requirements.  ^ 
Section  926.5  authorizes  the  FHLBanks 
to  approve  or  deny  all  applications  for 
certification  as  a  housing  associate, 
subject  to  the  statutory  and  regulatory 
requirements.*  Section  926.6  permits  an 
applicant  to  appeal  an  FHLBank 
decision  to  deny  certification  to  the 
Finance  Board.' 

Section  950.17  of  the  Finance  Board 
regulations  establishes  the  terms  and 
conditions  imder  which  an  FHLBank 
may  make  advances  to  a  certified 
housing  associate.  Section  950.17  also 
imposes  a  continuing  obligation  on  a 
housing  associate  to  provide 
information  necessary  to  determine  if  it 
remains  in  compliance  with  applicable 
statutory  and  regulatory  requirements.^ 

The  information  collection  contained 
in  sections  926.1  through  926.6  and 
section  950.17  of  the  Finance  Board 
regulations  is  necessary  to  enable  the 
FHLBanks  to  determine  whether  an 
applicant  satisfies  the  statutory  and 
regulatory  requirements  to  be  certified 
initially  and  maintain  its  status  as  a 
housing  associate  eligible  to  receive 
FHLBank  advances.  The  Finance  Board 
requires  and  uses  the  information 
collection  to  determine  whether  to 
uphold  or  overrule  an  FHLBank 
decision  to  deny  housing  associate 
certification  to  an  applicant. 

The  OMB  number  for  the  information 
collection  is  306»-O005.  The  0MB 
clearance  for  the  information  collection 
expires  on  November  30,  2002. 

The  likely  respondents  include 
applicants  for  housing  associate 


<  See  12  U.S.C  1430b. 

z  See  12  CFR  926.1-926.6.  Fonnerly  codified  at  12 
CFR  935.22—935.23.  See65  FR  8253.  at  8256  (Feb. 
18,  2000)  and  65  FR  44414,  at  44424-25.  44426-28 
(July  16.  2000). 

1  See  12  CFR  926.3-926.4.  Formerly  codified  at  12 
CFR  935.22.  See  65  FR  at  8256  and  65  FR  at  44427. 

«  See  12  CFR  926.5.  Fonnerly  codified  at  12  CFR 
935.23(a).  See  65  FR  at  8256  and  65  FR  at  44427. 

'See  12  CFR  926.6.  Formerly  codified  at  12  CFR 
935.23(c)(4).  See  65  FR  at  8256  and  65  FR  at  44428. 

•See  12  CFR  950.17.  Formerly  codified  at  12  CFR 
935.24.  See  65  FR  at  8256  and  65  FR  at  444330- 
31. 
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certification  and  current  housing 
associates.  > 

B.  Burden  Estimate 

The  Finance  Board  estimates  the  total 
aimual  average  niunber  of  applicants  at 
five,  with  one  response  per  applicant. 
The  estimate  for  the  average  hours  per 
application  is  ten  hours.  The  estimate 
for  the  aimual  hour  burden  for 
applicants  is  50  hours  (5  applicants  x  1 
response  per  applicant  x  10  hours). 

The  Finance  Board  estimates  the  total 
annual  average  number  of  maintenance 
respondents,  that  is,  certified  housing 
associates,  at  57,  with  1  response  per 
housing  associate.  The  estimate  for  the 
average  hours  per  maintenance  response 
is  0.5  hours.  The  estimate  for  the  annual 
hour  burden  for  certified  housing 
associates  is  28.5  hours  (57  certified 
housing  associates  x  1  response  per 
associate  x  0.5  hours). 

The  estiinate  for  the  total  annual  hour 
burden  is  78.5  hours  (57  housing 
associates  x  1  response  per  associate  x 
0.5  hours  +  5  applicants  x  1  response 
per  applicant  x  10  hours). 

C.  Comment  Request 

The  Finance  Board  requests  written 
comments  on  the  following:  (1)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
Finance  Board  fimctions,  including 
whether  the  information  has  practical 
utility;  (2)  the  accuracy  of  the  Finance 
Board  estimates  of  the  burdens  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  applicants 
and  housing  associates,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

By  the  Federal  Housing  Finance  Board. 

Dated:  June  24,  2002. 
Arnold  Intrater, 
Acting  General  Counsel. 
(FR  Doc.  02-16320  Filed  6-27-02;  8:45  am] 
MJJNQ  COOC  673S-01-P 


GENERAL  SERVICES 
ADMINISTRATK3N 

Govemnwntwkle  Per  Olem  Advisory  . 
Bowd 

AGENCY:  General  Services 

Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Govemmentwide  Per  Diem  Advisory 
Board  will  hold  an  open  meeting  from 
9:30  a.m.  to  2:30  p.m.  on  Wednesday, 


July  10,  2002.  The  meeting  will  be  held 
at  The  American  Institute  of  Architects 
Board  Room,  1735  New  York  Ave.,  NW, 
Washington,  DC  20006.  This  meeting  is 
open  to  the  public.  Members  of  the 
public  who  wish  to  file  a  statement  with 
the  advisory  committee  may  do  so  in 
writing  c/o  Rob  Miller,  General  Services 
Administration,  1800  F  St.,  NW,  Room 
G-219,  Washington.  DC  20405.  or  via 
email  at  mbl.miller@gsa.gov.  Due  to 
critical  mission  and  schedule 
requirements,  there  is  insufficient  time 
to  provide  the  full  15  calendar  days' 
notice  in  the  Federal  Register  prior  to 
this  meeting,  pursuant  to  the  final  rule 
on  Federal  Advisory  Committee 
Management  codified  at  41  CFR  102- 
3.150. 

Purpose:  To  review  the  current 
process  and  methodology  that  is  used  by 
GSA's  Office  of  Govemmentwide  Policy 
to  determine  the  per  diem  rates  for 
destinations  within  the  continental 
United  States  (CONUS).  The  Board  vrill 
develop  recommendations  for 
improvements  to  the  process  and/or 
methodology.  In  addition,  the  Board 
will  provide  advice  regarding  best 
practices  for  a  Govemmentwide  lodging 
program. 

For  security  and  building  access:  (1) 
Attendees  should  be  prepared  to  present 
a  government  issued  photo 
identification;  (2)  ADA  accessible 
facility;  (3)  Public  seating  may  be 
limited. 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 

Miller  at  (202)  501-4621,  Designated 
Federal  Officer,  or  Joddy  Gamer  at  (202) 
501-4857,  Per  Diem  Program  Manager, 
General  Services  Administration.  Also, 
inquiries  may  be  sent  to 
robl.millei9gsa.gov. 

Dated:  June  25,  2002. 
Becky  Rhodes, 

Deputy  Associate  Administrator,  Office  of 
Govemmentwide  Policy. 
[FR  Doc.  02-16408  Filed  6-27-02;  8:45  ami 
BNJJNO  COOe  6K0-34-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centers  for  Dieeai 
Prevention 

[600ay-02-65] 


I  Control  and 


PropoMd  Data  Collections  Submitlad 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 


Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  coHection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Aime 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Health  and  Safety 
Outcomes  Related  to  Work  Schedules  in 
Nurses— NEW— The  National  histitute 
for  Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  [CDC).  The  mission  of 
the  National  Institute  for  Occupational 
Safety  and  Health  is  to  promote  safety 
and  health  at  work  for  all  people 
through  research  and  prevention. 

In  tne  United  States,  approximately 
1.1  million  registered  nurses  work  shift 
schedules  to  provide  essential  nursing 
services  that  are  required  around  the 
clock.  A  recent  U.S.  government  report 
indicates  that  the  average  nurse  works 
more  than  40  hours  per  week.  Both  shift 
work  and  overtime  have  been 
independently  associated  with 
increased  health  and  safety  risks.  Little 
is  known  about  the  combined  influence 
of  shift  work  and  overtime.  In  addition, 
most  previous  shift  work  studies  of 
nurses  have  used  young  participants. 
However,  the  age  of  the  average  working 
U.S.  registered  nurse  is  now  43.3  years 
and  has  been  increasing  over  the  past  20 
years.  This  aging  workforce  will  be  more 
vulnerable  to  the  adverse  health  and 
safety  risks  associated  with  shift  work 
and  overtime.  This  study  will  examine 
the  combined  influence  of  shift  work 
and  overtime  on  health  and  safety  in  the 
current  registered  nurse  workforce.  The 
study  will  provide  data  for  work 
schedule  design  recommendations. 
Potential  secondary  benefits  to  society 
will  be  improved  patient  outcomes. 

Specific  Aim  1 .  Examine  if  certain 
characteristics  of  shift  work  schedules. 
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such  as  shift  length  (ie.  12-hour,  8-hour 
shifts),  night  work,  and  rotating  work 
schedules  are  associated  with  increased 
health  and  safety  risks. 

Specific  Aim  2.  Examine  how  shift 
work  and  overtime  interact  to  influence 
health  and  safety  risks. 

Specific  Aim  3.  Examine  if 
distiirbances  of  sleep,  family  life,  and 
social  life  mediate  effects  of  work 
schedules  on  health  and  safety. 

The  study  is  based  on  the  theoretical 
model  by  Barton  et  al.  (1995)  who 
propose  that  shift  work  exerts  a  negative 
effect  on  health  and  safety  outcomes  by 
disturbing  sleep,  family  life,  and  social 
life.  The  study  will  use  a  cross-sectional 
design  to  survey  1,000  registered  nurses 


who  will  be  randomly  selected  from  10 
large  hospitals.  Participants  will  be 
asked  to  complete  a  survey,  complete  a 
7-day  sleep/activity  diary,  provide  one 
set  of  blood  pressure  readings,  and 
provide  a  copy  of  their  work  schedule 
from  their  hospital  records  for  the 
previous  3-month  period.  The  survey 
includes  items  for  personal 
characteristics  such  as  age  and  weight: 
health  history:  lifestyle  factors  such  as 
smoking  and  alcohol  use:  sleep 
characteristics  and  problems:  factors  at 
work  and  other  responsibilities  such  as 
child  care:  work  schedule  factors: 
musculoskeletal  discomfort; 
gastrointestinal  and  cardiovascular 
symptoms;  mood;  automobile  crashes 


and  near  misses:  needlestick  injuries: 
and  job  satisfaction. 

The  study  will  compute  a  list  of  work 
characteristics  based,  on  the  actual  work 
start  and  end  times.  Statistical  modeling 
will  be  used  to  examine  characteristics 
of  work  schedules  associated  with 
increased  risk  while  controlling  for 
demographic,  health  history,  lifestyle, 
and  work-related  risk  factors.  A  base 
model  will  be  developed  with 
significant  control  variables  for  each 
outcome.  Work  schedule  variables  will 
then  be  added  to  the  base  model  to  test 
for  significant  relationships  while 
controlling  for  co-variates.  There  are  no 
costs  to  respondents. 


Form  name 


Survey — • 

7-day  sleep/activtty  diaiy  

IcM  '.. 

*1  response  per  day  x  7  days  =  7. 


No.  of  re- 
spondents 


1000 
1000 


No.  of  re- 
sponses/re- 
spondent 


1 
•7 


Avg.  burden/ 

response  (in 

hours) 


30/60 
5/60 


Total  burden 
(in  hours) 


500 
583 


1,063 


Dated:  June  21.  2002. 
Nancy  E.  Cheal. 

Acting  Associate  Dinctor  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-16302  Filed  6-27-02:  8:45  am] 
MLUNQ  COM  41«»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


CentMVfof 
Pfwenllon 


(600eH»-M] 


Control  and 


Prapoeod  Data  CoNactlona  Sulmlttod 
for  Public  Comnnant  and 
Racomniandatlona 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 


instruments,  call  the  CDC  Reports 
aearance  Officer  on  (404)496-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate,  of  the  Imrden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  qiudity,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  coUection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road. 
MS-D24.  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposefi  Project:  A  and  B  Reader 
Surveys — New— National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Since  1970.  under  the  U.S.  Code  of 
Federal  Regulations  [42  CFR  37]. 
screening  diest  radiographic 


examinations  have  been  provided  to 
underground  miners  at  approximate 
five-year  intervals.  As  part  of  the 
mandated  Coal'Workers'  X-ray 
Surveillance  Program  (CWXSP).  the 
NIOSH  B  Reader  Program  requires  x-ray 
classification  by  physicians  who  have 
demonstrated  proficiency  in  the 
International  Labour  OfGce  (ILO) 
radiographic  classification  system. 
Competence  in  the  ILO  system  is 
demonstrated  by  physicians  who  have 
completed  a  NIOSH  approved 
educationalseminar  (A  Reader)  or  have 
passed  the  NIOSH  B  Reader  certification 
examination  (B  Reader).  The  ILO  has 
recently  completed  a  revision  of  its 
radiographic  classification  system  (ILO 
2000)  that  will  soon  be  published.  As  a 
result.modifications  of  die  B  Reader 
examinations  and  related  training 
activities  and  materials  will  be  needed. 
These  revisions  provide  an  opportimity 
to  evaluate  the  current  B  Reader 
Program  by  surveying  A  and  B  Readers. 
The  survey  responses  from  these 
physicians  will  be  used  to  develop  a 
workshop  agenda  and  contract 
specifications  to  improve  the  B  Reader 
Program.  There  are  no  costs  to 
respondents. 


Respondents 


Physictans/B  Reader  

Ptiysidans/Former  B  Reader 
Pttysicians/A  Reader  


Number  of  re- 
spondents 


531 

333 

2834 


Number  of  re- 
sponses/re' 
spondent 


Avg.  bufder^ 
response 
(in  hrs.) 


10«0 
10i«0 
1Qf60 


Total  burden  in 
hours 


56 

472 
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Respondents 

Numt>er  of  re- 
spondents 

Number  of  re- 
sponses/re- 
spondent 

Avg.  burden/ 
response 
(in  hrs.) 

Total  burden  in 
hours 

Total 

617 

Dated:  June  2i;  2002. 
Nancy  E.  Cheal. 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  02-16303  Filed  6-27-02;  8:45  am] 
BlUmO  CODE  41S9-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canter  for  DIaaaaa  Control  and 
Pravantlon 

[Program  Announcement  02193] 

Cantara  of  Excallanca  in  Health 
Statiatica;  Notica  of  Availability  of 
Funda 

A.  Purpose 

Thie  Centers  for  Disease  Control  and 
Prevention  (CDC),  through  the  Office  of 
Public  Health  Practice  Program  Office 
"PHPPO"  and  the  National  Center  for 
Health  Statistics  (NCHS)  announce  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement  to 
support  Centers  of  Excellence  in  Health 
Statistics  (CEHS).  This  program 
addresses  the  "Healthy  People  2010" 
focus  area(s)  of  Disability  and 
Secondary  Conditions;  Environmental 
Health;  Maternal,  Infant,  and  Child 
Health:  Public  Health  Infi-astructure; 
Cancer:  Heart  Disease  and  Stroke; 
Tobacco  Use. 

The  purpose  of  this  program  is  to: 
Support  Infi-astructure  (Administrative 
Core):  Enhance  the  organizational 
setting  to  promote  research  on  methods 
for  health  statistics,  drawing  upon 
multiple  disciplines  and  involving 
collaboration  with  multiple  partners. 

Support  Research  Projects  (Research 
Component):  Support  methodology  and 
analjrtic  research  projects  aimed  at 
advancing  the  state  of  the  art  of 
collection,  analysis,  and  interpretation 
of  health  statistics.  Integrate  the  fields  of 
statistics,  health  services  research, 
survey  research,  public  health, 
epidemiology,  behavioral  and  social - 
sciences,  computer  science  and 
technology  among  others.  Through  such 
multi-disciplinary  research,  explore 
new  approaches  to  enhance  the 
capability  of  the  statistical  system  to 
meet  the  rapidly  changing  needs.of 
disease  surveillance,  public  health 
research,  and  prevention  research. 


Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  National  Center  for  Health  Statistics: 

1.  Monitor  trends  in  the  nation's 
health  through  high-quality  data 
systems:  addressing  issues  relevant  to 
decision  makers. 

2.  Improve  the  nation's  vital  statistics 
system. 

3.  Improve  racial  and  ethnic  data  for 
programmatic  and  policy  decision- 
making. 

4.  Disseminate  health  data  in 
innovative  ways. 

B.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  306  of  the  Public  Health  Service 
Act,  [42  U.S.C.  section  242k]  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  99.283. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  technical  schools,  research 
institutions,  hospitals,  other  public  and 
private  nonprofit  organizations, 
community-based  organizations,  faith- 
based  organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Title  II  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Availability  of  Funds 

Approximately  $1,200,000  is  available 
in  FY  2002  to  fund  approximately  three 
awards.  It  is  expected  that  the  average 
award  will  be  $400,000  in  total  costs, 
ranging  fiom  $350,000  to  $450,000.  It  is 
anticipated  that  the  awards  will  begin 
on  or  about  September  30,  2002,  and 
will  be  made  for  a  12-month  budget 


period.  Funding  estimates  may  change. 
Project  period  for  one  year. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Applicants  should  include  sufficient 
travel  funds  within  their  budgets  to 
travel  to  the  NCHS,  Hyattsville 
Maryland,  facility  for  an  annual  meeting 
of  all  awarded  research  center  principal 
investigators. 

Funding  Preferences 

There  is  progranunatic  interest  in 
supporting  Centers  that  conduct  a  wide 
range  of  research,  analytic,  and 
implementation  activities  pertaining  to 
health  statistics  and  information 
systems  for  health  promotion  and 
disease  prevention  research  and 
application.  Examples  of  relevant 
research  topics  include,  but  are  not 
limited  to,  those  listed  below: 

1.  Survey  methodology:  New  sampling 
approaches,  new  designs  for  hard-to- 
reach  populations,  new  approaches  for 
linking  and  integrating  health  surveys, 
improved  capabilities  for  conducting 
longitudinal  and  cross-sectional  studies, 
improved  methods  for  addressing 
language  and  cognitive  issues  in 
conducting  surveys. 

2.  Healm  Promotion  and  Disease 
Prevention:  Development  of  standards 
in  terms,  definitions,  and  methods; 
development  of  health  status  indicators 
for  within-population  group 
comparison;  examination  of  protective 
or  wellness  factors  and  health  seeking 
behaviors  particular  to  population 
groups;  assessment  of  limitations  of  and 
alternatives  to  randomized  designs  for 
community  intervention  trials. 

3.  Data  linkages:  Improved  use  of 
existing  administrative  data  sets  (e.g.. 
Medicare,  Medicaid,  Veterans 
Administration,  National  Death  Index, 
hospital  discharges,  and  employer 
health  files),  expanded  use  of  data 
sources  fi-om  outside  the  public  health 
arena,  approaches  to  tracking  patient 
health  episodes  across  different 
providers,  and  methods  for  linking  or 
matching  difierent  data  sources  to  move 
toward  population  coverage. 

4.  Data  analysis:  Analytic  approaches 
to  interpreting  poverty  and 
socioeconomic  status  and  their  effect  on 
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population  subgroups,  analytic 
approaches  to  assessing  the  impact  of 
managed  care  on  health  as  well  as 
impact  of  other  changes  in  health  care 
systems,  and  enhancement  of 
epidemiological  studies  of  disease  and 
illness  including  the  impact  of  behavior 
and  environmental,  exposures,  improved 
strategies  for  combining  qualitative  data 
to  enhiance  insight  into  statistical 
research,  examination  of  demographic 
aspects  of  health  morbidity,  disability, 
and  mortality,  including  issues  related 
to  the  influence  of  early  life  on  later  life, 
algorithms  for  measuring  health 
outcomes  and  quality  of  care,  and 
validation  of  aggregated  variables. 

5.  Information  technology:  Expanded 
research  and  development  of 
automation  technologies,  including  the 
development  of  new  electronic  methods 
for  data  collection,  improved  analytic 
tools,  and  new  approaches  to  electronic 
data  dissemination. 

6.  Special  populations:  Improved  data 
on  populations  particularly  viilnerable 
to  change  in  the -health  care  system  and 
those  with  unique  health  problems 
(racial/ethnic  minorities,  poor,  disabled, 
elderly,  highly  mobile  populations);  of 
particular  interest  is  the  reliability  of 
race  and  ethnic  information  on  vital  and 
medical  records  (self-repoit  versus 
proxy)  Mrith  a  focus  on  mortality 
statistics  and  misreporting. 

7.  Medical  infonnatics:  Approaches  to 
defining,  accessing,  and  using 
computerized  patient  records,  the 
development  of  uniform  data  elements 
and  definitions,  developing  methods  for 
greater  linkage  between  medical 
informatics  and  population-based  health 
information,  developing  standardized 
instruments  for  recording  utilization 
(especially  preventive  services)  for 
illness  episodes  that  can  be  used  by 
primary  care  service  providers  in  a 
variety  of  settings. 

8.  Measurement:  Improved  techniques 
for  describing  and  measuring  health 
status,  functional  status,  health 
outcomes,  and  the  impact  of  care  and 
the  environment,  behavior,  family,  and 
commimity  on  health  status. 

9.  Non-sampling  error  Examination  of 
biases  associated  with  the  sampling 
frame,  mode  of  survey,  non-response, 
and  measiuement  bias. 

10.  Confidentiality  and  data  sharing: 
Development  of  innovative  methods  and 
techniques  to  ensure  the  confidentiality 
of  information  provided  by  respondents, 
while  at  the  same  time  maximizing  the 
sharing  of  micro-data  for  analysis,  e.g., 
employing  random  transformations  and 
imputed  synthetic  variables  and 
evaluating  the  resulting  analytic  losses; 
development  and  evaluation  of 


alternative  approaches  to  obtain 
informed  consent. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  CDC  Activities. 

1.  Recipient  Activities 

a.  Suppotl  Infrastructure 
(Administrative  Core) 

(1)  Maintain  an  appropriate 
organizational  setting  and  institutional 
infrastructure  (administrative  core)  that 
sustains  a  set  of  research  projects.  This 
setting  must  facilitate  collaboration 
between  multiple  disciplines  and 
involve  multiple  partners. 

(2)  Establish  relationship(s)  with 
organizations  relevant  to  the  sucoess  of 
the  Center's  research  agenda, 
demonstrated  by  letters  of  agreement. 

b.  Research  Component 

(1)  Develop  and  organize  a 
prevention/promotion  research  theme 
(or  set  of  thanes)  and  a  research  agenda. 
For  example,  themes  and  research 
agendas  can  address  Programmatic 
Interest  research  topics  outlined  in  that 
section  of  the  announcement  or  can  be 
focused  on  problems  unique  to  the 
community  in  which  the  CEHS  would 
be  located. 

(2)  Design  and  conduct  one  or  more 
research  projects  within  the  research 
agenda  developed  by  the  particular 
CEHS  that  involves  specialists  or 
experts  in  sophisticated  methodology 
and  individuals  or  raganizations  from 
the  community,  if  appropriate,  to 
identify  priorities  and  link  research 
activities  to  important  public  health, 
prevention,  and  health  statistics 
research  issues. 

(3)  Develop  and  implement  a  plan  to 
disseminate  research  findings  as  widely 
as  is  practicable. 

2.  CDC  Activities 

a.  Provide  technical  assistance  on 
projects  as  necessary. 

b.  Assist  in  the  development  of  a 
controlled  access  environment  that 
allows  micro-data  applications. 

c.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research.  The  CDC  (IRB)  will  review 
and  approve  the  protocol  initially  and. 
on  at  least  an  annual  basis  unti  the 
research  project  is  completed. 


F.  Content 

Applications 

The  program  announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  25  pages,  single-spaced,  printed  on 
one  side,  with  one-inch  margins  and 
unr^uced  fonts. 

The  narrative  should  consist  of,  at  a 
minimum,  a  Plan,  Objectives,  Methods. 
Evaluation  and  Budget 

G.  Submisaion  and  Deadline 

Applications 

Submit  the  original  and  two  copies  of 
PHS  398  (OMB  Number  0925-0001). 
Forms  are  available  at  the  following 
Internet  address:  http://www.cdc.gov/ 
od/pgo/forminfo.htm.  Forms  may  also 
be  obtained  by  contacting  the  (kants 
Management  Specialist  identified  in  the 
"Where  to  obtain  Additional 
Information"  section  of  this 
announcement. 

Application  forms  must  be  submitted 
in  the  following  order 
Cover  Letter 
Table  of  Contents 
Application 

Budget  Information  Form 
Budget  Justification 
Checklist 
Assurances 
Certifications 
Disclosure  Form 

HIV  Assurance  Form  (if  applicable) 
Human  Subjects  Certification  (if 

applicable) 
Indirect  Cost  Rate  Agreement  (if 

applicable) 
Narrative 

Applications  must  be  received  before 
5  p.m.  Eastern  Time  August  5,  2002, 
submit  the  application  to  the:  Technical 
Information  Management  Section,  2920 
Brandywine  Road.  Suite  3000,  Atlanta. 
Georgia  30341. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  before  5  p.m.  Eastern 
Time  on  the  deadline  date.  Applicants 
sending  applications  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  ti^e  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
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closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Applications  that  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicants  will  be  notified  of  their 
failure  to  meet  the  submission 
requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
Measures  of  Effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the  grant 
or  cooperative  agreement.  Measures  of 
Effectiveness  must  relate  to  the 
performance  goal  (or  goals)  as  stated  in 
section  "A.  Purpose"  of  this 
announcement.  Measures  must  be 
objective  and  quantitative  and  must 
measure  the  intended  outcome.  The 
Measures  of  Effectiveness  shall  be 
submitted  with  the  application  and 
shall  be  an  element  of  evaluation. 

A  Special  Emphasis  Panel  (SEP) 
appointed  by  CDC  will  evaluate  each 
application  individually  against  the 
following  criteria's: 

1.  In£rastructiu«  (Administrative  Core) 

a.  Organizational  Infrastructure:  Does 
the  structiue  lead  to  the  development  of 
a  body  of  knowledge  that  can  yield 
results  beyond  that  accomplished  with 
individual  projects  alone?  Does  the 
CEHS  include  established  investigators 
and  develop  genuine  collaborations 
among  investigators  with  diverse 
backgrounds  and  areas  of  expertise? 

b.  Environment:  Does  the  scientific, 
technical,  and  administrative 
environment  of  the  center  contribute  to 
excellence  and  the  probability  of 
success?  Does  the  center  take  advantage 
of  imique  features  of  the  scientific  and 
public  health  environments  or  employ 
useful  collaborative  arrangements?  Is 
there  evidence  of  a  high  level  of 
institutional  commitment  and  support? 
Does  the  Center  Director  (Principal 
Investigator)  have  specific  authority  and 
responsibility  to  carry  out  the  project?  Is 
the  Center  Director  located 
organizationally  at  a  level  to  garner  the 
support  needed  for  the  center  (i.e., 
report  to  an  appropriate  institutional 
official,  e.g.,  dean  of  a  school,  vice 
president  of  a  university,  or 
commissioner  of  health)?  Is  the  time  and 
effort  indicated  for  the  Center  Director 
adequate  (minimimi  of  25  percent  effort 
devoted  solely  to  this  project  with  an 
anticipated  range  of  25  to  50  percent)? 

c.  Organization:  The  quality  and 
appropriateness  of  the  organizational 


structure,  the  quality  and  experience  of 
th6  administrative  staff,  and  the  quality 
of  the  plans  for  the  allocating  and 
monitoring  of  resources. 

d.  Budget:  Reasonableness  of 
proposed  budget  and  time  frame  for  the 
project  in  relation  to  the  work  proposed. 

e.  Measures  of  Effectiveness:  What 
measures  will  b<9  used  to  compare 
outputs  to  the  performance  goal  (or 
goals)  as  stated  in  section  "A.  Purpose" 
of  this  announcement?  Measures  must 
be  objective  and  quantitative  and  must 
measure  the  intended  outcome. 

2.  Research  Component 

a.  Research  Theme:  Is  the  concept  of 
a  center  fulfilled,  i.e.,  is  there  an 
organizing  prevention/promotion 
research  theme  (or  set  of  themes)  and  a 
research  agenda  that  defines  the  mission 
of  the  particular  CEHS? 

b.  Public  Health  Significance:  Does 
the  center  address  an  important  public 
health  problem?  If  the  aims  of  the 
application  are  achieved,  how  will  the 
field  or  health  statistics  and  prevention 
research  benefit?  What  will  be  the  effect 
of  the  center  and  its  afBliated  studies  on 
fundamental  advances  in  the 
development,  testing,  and  dissemination 
of  health  statistics  and  prevention 
research  and  on  informing  public  health 
policy? 

c.  Leadership:  Are  the  center  director 
and  other  senior  investigators  at  the 
forefront  of  their  respective  fields?  Do 
they  have  the  experience  and  authority 
to  organize,  administer  and  direct  the 
center? 

d.  Research  projects:  Are  the  specific 
research  projects  of  exceptional 
scientific  merit? 

e.  Innovation:  Does  the  Center 
propose  to  develop  novel  concepts, 
approaches,  measiu-es  or  methods  in 
basic  research  that  will  inform  and 
guide  health  promotion  and  disease 
prevention?  Are  the  aims  original  and 
innovative?  Do  the  projects  extend 
existing  approaches  or  develop  new 
methodologies  or  technologies? 

f.  Study  Populations:  The  degree  to 
which  the  applicant  has  met  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research.  This 
includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  "The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 


study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

g.  Human  Subjects:  When  applicable, 
the  adequacy  of  the  proposed  means  for 
protecting  human  subjects.  Does  the 
application  adequately  address  the 
requirements  of  Title  45  CFR  46  for  the 
protection  of  human  subjects?  (Not 
scored;  however,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable.) 

h.  Budget:  Reasonableness  of 
proposed  budget. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1 .  Annual  progress  reports  (The 
progress  reports  will  include  a  data 
requirement  that  demonstrates  measures 
of  effectiveness.) 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

4.  Apphcants  are  required  to  provide 
Measures  of  Effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the  grant 
oi-  cooperative  agreement. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  attachment  I  of  the  application 
kit. 

AR-1    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  Ethnic 

Minorities  in  Research 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2010 
AR-1 2     Lobbying  Restrictions 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  home  page  Internet  address — http:/ 
/www.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements." 

For  business  management  technical 
assistance,  contact :Merlin  Williams, 


43608 


Federal  Regi»ter/Vol.  67.  No.  125 /Friday.  June  28.  2002/Notices 


Grants  Management  Specialist, 
Procurement  and  Grants  Office.Centers 
for  Disease  Control  and  Prevention,2920 
Brandywine  Road.  Room  3000.tlanta, 
GA  30341-4146.Telephone  number: 
770-488-2765.Email  address: 
maw6@cdc.gov. 

For  programmatic  technical 
assistance,  contact:Jennifer  Madans, 
Ph.D.,  National  Center  for  Health 
Statistics,  6525  Belcrest  Road,  Room 
1140jHyatt8ville,  MD  20782,Telephone 
Niunber:  301-458-4500,Email  address: 
jhm4&cdc.gov. 

Dewey  LaRochelle,  MPA,  National 
Center  for  Health  Statistics,  6525 
Belcrest  Road.  Room  1140,Hyatt8ville. 
MD  20782, Telephone  Niunber:  301- 
458-4607,Email  address:  dhll@cdc.gov. 

Dated:  |une21,  2002. 
Sandra  R.  Manning, 

CGFM,  Director,  Procurement  and  Grants 
Office.  Centers  jfor  Disease  Control  and 
Prevention. 

IFR  Doc.  02-16226  Filed  6-2&-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cenltrs  for  DitMM  Control  and 
Prevention 

[Program  Announoemant  02196] 

Unkagea  of  Acute  Care  and 
Emergency  Medical  Sarvlcaa  to  State 
and  Local  Injury  Prevention  Programa; 
Notice  of  AveliablHty  of  Funde 

A.  Purpoae 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  Linkages  of  Acute  Care  and 
Emergency  Medical  Services  to  State 
and  Local  Injury  Prevention  Programs. 
This  program  addresses  the  "Healthy 
People  2010"  focus  area  of  Injiuy  and 
Violence  Prevention. 

The  purpose  of  this  program  is  to 
support  collaboration  between  national 
organizations  of  professionals  in  acute 
medical  care,  traiuna,  emergency 
medical  services  (EMS)  with  State  and 
local  injury  prevention  programs  and 
CDC  (Part  1).  The  recipient  of  Part  2  of 
this  coofierative  agreement  assiunes  a 
coordination  role  among  award  . 
recipients,  to  assiu'e  successful 
collaborative  activities.  This  cooperative 
agreement  will  facilitate  the 
development  of  relationships  that  will 
be  critical  during  routine  operations  of 
acute  care,  trauma,  and  EMS  services, 
and  in  response ,to  terrorism  or 
disasters. 


Measiuvble  outcomes  of  this  program 
will  be  in  alignment  with  the  National 
Center  for  Injury  Prevention  and  Control 
(NCIPC)  performance  goal  of  building 
State  capacity  to  enhance  injury 
prevention  efforts. 

B.  Authority  and  Catalog  of  Federal 
Domeatic  Aaeiatance  Number 

This  program  annoimcement  is 
authorized  under  391  (a)  [42  U.S.C. 
280bl  of  the  Public  Health  Service  Act. 
The  catalog  of  Federal  Domestic 
Assistance  mmiber  is  93.136. 

C  Eligible  AppUcanta 

Assistance  will  be  provided  only  to 
national  nonprofit  and  for  profit 
professional  organizations,  with  at  least 
25  members,  that  address  either  acute 
care,  trauma,  or  EMS. 

Since  the  ultimate  purpose  of  this 
program  is  to  develop  the  capacity  of 
local  injiuy  prevention  programs  to 
respond  effectively  to  situations  of 
national  disaster  or  emergency, 
assistance  is  being  provided  to  those 
organizations  (acute  care,  trauma  or 
EMS)  best  equipped  to  develop  that 
capacity. 

Note:  Public  law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Ck>de  of  1986  which 
engages  in  lobbying  activities  shall  not  be 
eligible  for  the  receipt  of  Federal  hinds 
constituting  an  award,  grant,  contract,  loan, 
or  any  other  form. 

D.  Availability  of  Funds 

Approximately  $450,000  is  available 
in  FY  2002  to  fund  approximately  three 
to  six  awards.  It  is  expected  that  the 
average  award  will  be  $75,000,  ranging 
from  $60,000  to  $125,000  under  Part  1. 
Applicants  under  Part  2  of  this 
announcement  are  eligible  for  an 
additional  award,  approximately 
$50,000  to  75,000,  to  conduct 
coordination  activities  as  described  in 
"Recipient  Activities— Part  2"  below. 

Nota:  Applicants  for  Part  2  funding  must 
apply  for  and  be  approved  for  funding  under 
Fart  1  of  this  announcement. 

It  is  expected  that  the  awards  will 
begin  on  or  about  September  30.  2002, 
and  will  be  made  for  a  12-month  budget 
period,  for  a  one-year  project  period. 
Funding  estimates  may  change. 

Uae  of Funds 

Grant  funds  will  not  be  made 
available  to  support  the  provision  of 
direct  care.  Eligible  applicants  may 
enter  into  contracts,  including  consortia 
agreements  (as  set  forth  in  the  PHS 
Grants  Policy  Statement,  dated  April  1. 
1994).  as  necessary  to  meet  the 
requirements  of  the  program  and 
strengthen  the  overall  application. 


E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
imder  1.  "Recipient  Activities,"  and 
CDC  will  be  responsible  for  the 
activities  listed  under  "2.  CDC 
Activities." 

1.  Recipient  Activities — Part  1 

a.  Eievelop  a  project  that  will  build 
relationships  with  State  and  local  injury 
prevention  programs.  Possible  projects 
include: 

1.  Collecting  data  or  information 
about  relationships  between  the 
national  organization's  membership  or 
State  and  local  chapters  and  State  and 
local  injury  programs,  for  use  in 
planning  purposes,  or 

2.  Devefopmg  and  implementing  a 
planning  process  to  build  relationships 
with  State  and  local  injury  programs,  or 

3.  Developing  web-based  or  other 
information  or  communications  linkages 
that  result  in  increased  information 
sharing  among  these  organizations,  or 

4.  Holding  meetings  or  other  events, 
or  conducting  joint  projects  at  the 
national  level  or  in  selected  States  or 
cities  to  build  relationships  with  State 
and  local  injury  programs. 

b.  Communicate  to  members  of  the 
national  organization  about  the 
importance  of  linkages  with  State  and 
local  injury  prevention  programs. 

c.  Work  with  State  and/or  local 
chapters  and  affiliates  of  the  national 
organization  to  build  awareness  of 
potential  benefits  of  Unkages  with  State 
and  local  injury  prevention  programs. 

d.  Identify  a  person  or  persons  to 
serve  as  liaisons  to  CDC  and  to 
organizations  affiliated  with  as  well  as 
organizations  representing  local  health 
officials  and  other  govermtiental  and 
non-governmental  prevention  partners 
for  timely  distribution  and 
dissemination  of  Injury  program  and 
policy  information. 

e.  Collaborate  with  CDC  to:  (a) 
Provide  perspectives  on  policy 
formulation  and  (b)  communicate 
rapidly  with,  and  obtain  and  share 
feedback  from,  members  of  the  national 
professional  organization. 

f.  At  project  initiation,  participate  in 
a  CDC-organized  conference  call  with 
other  funded  award  recipients  to 
identify  potential  collaboration 
opportunities,  and  in  conference  calls 
among  other  CDC  grantees  as  necessary. 

g.  Work  with  the  coordinating  center 
funded  under  Part  2  below,  including 
participating  in  conference  calls, 
meetings,  and  other  joint  activities. 

Recipient  Activities— Part  2 

a.  Develop  a  plan  of  outreach  and 
coordination  to  facilitate  linkages 
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between  acute  care,  trauma,  and  EMS 
organizations  and  State  and  local  injury 
programs.  This  may  include  meetings  at 
the  national.  State,  or  local  level. 

b.  Conduct  a  periodic  formal  or. 
informal  information  gathering  activity 
with  these  organizations  and  State  and 
local  injury  programs,  regarding  the 
status  of  their  linkages  with  State  and 
local  injury  control  programs,  obstacles 
to  building  of  relationships,  and 
opportunities  for  collaboration. 

c.  Conduct  an  assessment  to 
determine  what  needs  exist  following 
implementation  of  efforts,  and  how  to 
best  fill  those  needs. 

2.  CDC  Activities  (applicable  to  both 
Part  1  and  Part  2) 

a.  Provide  technical  advice  in  the 
development  of  systems  to  identify 
potential  issues  of  interest. 

b.  Provide  consultation  and  scientific 
and  technical  assistance  in  the  planning 
of  the  project. 

c.  Work  with  the  organization  funded 
under  Part  2  to  identify  opportunities 
for  collaboration. 

d.  Provide  program  and  policy 
information  for  dissemination  to  award 
recipients. 

F.  Content 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  six  double-spaced  pages,  printed 
on  one  side,  with  one-inch  margins,  and 
unreduced  font.  Applicants  interested 
in  conducting  optional  (Part  2) 
coordination  activities  may  submit  a 
narrative  not  to  exceed  nine  pages. 

The  narrative  should  consist  of,  at  a 
minimum,  a  plan,  objectives,  methods, 
evaluation  and  budget  addressing  the 
"Recipient  Activities"  above. 

G.  Submission  and  Deadline 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0920-0428). 
Applications  must  be  submitted  in  hard 
copy  and  may  not  be  submitted 
electronically.  Forms  are  available  in 
the  application  kit  and  at  the  following 
Internet  address:  http://www.cdc.gov/ 
od/pgo/forminfo.htm 

Application  forms  must  be  submitted 
in  the  following  order: 
Cover  Letter 


Table  of  Contents 

Application 

Budget  Information  Form  •      ' 

Budget  justification 

Checklist 

Assurances 

Certifications 

Disclosure  Form 

Indirect  Cost  Rate  Agreement  (if 

applicable) 
Narrative 

The  application  must  be  received  by 
5:00  p.m.  Eastern-Time  August  2,  2002. 
Submit  the  application  to:  Technical 
Information  Management,  PA  02195, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  2920  Brandywine  Road,  Room 
3000,  Atlanta,  GA  30341-4146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  before  5:00  p.m. 
Eastern  Time  on  the  deadline  date. 
Applicants  sending  applications  by  the 
United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Applications  which  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicants  will  be  notified  of  their 
failure  to  meet  the  submission 
requirements. 

H.  Evaluation  Criteria 

Application — Part  1 

Applicants  are  required  to  provide 
Measures  of  Effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
Effectiveness  must  relate  to  the 
performance  goal  as  stated  in  section 
"A.  Purpose"  of  this  announcement. 
Measures  must  be  objective  and 
quantitative  and  must  measure  the 
intended  outcome.  These  Measures  of 
Effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 


1.  Staffing,  Facilities,  and  Management 
(35  points] 

The  degree  to  which  the  applicant 
provides  evidence  of  an  ability  to  carry 
out  the  proposed  project,  the  extent  to 
which  the  applicant  institution 
documents  the  capability  to  achieve 
objectives  of  this  project,  and  the  extent 
to  which  professional  personnel 
involved  in  this  project  are  qualified, 
including  evidence  of  past 
achievements  appropriate  to  this 
project. 

2.  Program  Plan  (25  points) 

The  adequacy  of  the  applicant's  plan 
fo't  administering  the  proposed  project. 

3.  Objectives  (20  points) 

The  degree  to  which  proposed 
objectives  are  clearly  stated,  realistic, 
measurable,  time-phased,  related  to  the 
purpose  of  this  project,  and  regularly 
monitored  and  evaluated. 

4.  Background  (15  points) 

The  extent  to  which  the  applicant 
understands  the  requirements, 
problems,  objectives,  complexities,  and 
interactions  required  of  this  cooperative 
agreement. 

5.  Measures  of  Effectiveness  (5  points) 

The  extent  to  which  the  applicant's 
Measures  of  Effectiveness  are  clearly 
designed  to  measure  the  intended 
outcome. 

6.  Budget  (not  scored) 

Extent  to  which  the  estimated  cost  to 
the  Government  of  the  project  is 
reasonable  and  clearly  justified. 

Application — Part  2 

In  addition  to  addressing  the  criteria 
for  Part  1  above,  applicants  for  Part  2 
funding  must  separately  address  the 
following  criteria: 

1.  Outreach  Plan  (40  points) 

The  adequacy  of  the  plan  of  outreach 
and  coordination  to  facilitate  linkages 
between  acute  care,  trauma,  and  EMS 
organizations  and  State  and  local  injury 
programs. 

2.  Information  gathering  (30  points) 

The  adequacy  of  the  applicant's  plan 
to  conduct  a  periodic  survey  of  these 
organizations  regarding  the  status  of 
linkages  with  and  local  injury  control 
programs. 

3.  Needs  Assessment  (30  points) 

The  adequacy  of  the  applicant's  plan 
to  conduct  an  assessment  to  determine 
what  needs  exist  following 
implementation  of  efforts,  and  make 
recommendations  as  to  how  best  to  fill 
those  needs. 
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I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Quarterly  progress  reports.  (The 
progress  report  will  include  a  data 
requirement  that  demonstrates  measures 
of  effectiveness.) 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period^. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement . 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  1  of  the 
application  kit. 

AR-9    Paperwork  Reduction  Act 
Requirements 

AR-10    Smoke-Free  Workplace 
Requirements 

AR-1 1    Healthy  People  2010 

AR-12    Lobbying  Restrictions 

AR-1 3    Prohibition  on  Use  of  CDC 
Funds  for  Certain  Gun  Control 
Activities 

AR-1 4    Accounting  System 
Requirements 

AR-1 5    Proof  of  Non-Profit  Status 

).  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  home  page  Internet  address — http:/ 
/www.cdc.'gov  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements." 

For  business  management  assistance, 
contact:  Van  A.  King.  Grants 
Management  Specialist,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention.  2920 
Brandywine  Road.  Room  3000.  Atlanta. 
GA  30341-4146.  Telephone  number 
(770)  488-2751,  email  address: 
vbk5@cdc.gov. 

For  program  technical  assistance, 
contact:  Doug  Browne,  Project  Officer, 
National  Center  for  Injury  Prevention 
and  Control,  Centers  for  Disease  Control 
and  Prevention.  4770  Buford  Highway, 
Mailstop  F-^1,  Atlanta,  GA  30341. 
Telephone  number  (770)  488-1569, 
email  address:  drb79cdc.gov. 


Dated:  fune  21.  2002. 
Sandra  R.  Manning. 
CGFM,  Director.  Pmcurement  Ohd  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc.  02-16234  Filed  6-27-02;  8:45  am) 
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DEPAimiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

CMitert  for  Medicare  «  Medicaid 


[CMS-aiSS-PN] 


AppHcalion  by  the  AcciedHaMon 
AeaodaHon  for  Ambulatory  Health 
Care,  Inc.  for  Continued  Deeming 
Authority  for  Ambulatory  Surgical 


AQCNCY:  Centers  for  Medicare  ft 
Medicaid  Services,  HHS. 
action:  Proposed  notice. 


SUMMARY:  This  proposed  notice 
acknowledges  the  receipt  of  a  renewal 
application  by  the  Accreditation 
Association  for  Ambulatory  Health  Care. 
Inc.  for  continued  recognition  as  a 
national  accreditation  program  for 
ambulatory  surgical  centers  that  wish  to 
participate  in  the  Medicare  or  Medicaid 
programs.  Section  1865(b)(3)(A)  of  the 
Social  Security  Act  requires  that  within 
60  days  of  receipt  of  an  organization's 
complete  application  we  publish  a 
proposed  notice  that  identifies  the 
national  accrediting  body  making  the 
request,  describes  the  nature  of  the 
request,  and  provides  at  least  a  30-day 
public  comment  period. 
DATCS:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  July  29.  2002. 
A00RE88E8:  hi  commenting,  please  refer 
to  file  code  CMS-2155-PN.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission.  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Human  Services,  Attention: 
CMS-2155-PN,  P.O.  Box  8013, 
Baltimore.  MD  21244-8013. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays. 

If  you  prefisr,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(1  original  and  3  copies)  to  one  of  the 
following  addresses:  Room  445-G, 
Hubert  H.  Humphrey  Building.  200 
Independence  Avenue,  SW., 
Washington,  DC  20201,  or  Room  C5-14- 


03,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  commenters  wishing  to 
retain  a  proof  of  filing  by  stamping  in 
and  retaining  an  extra  copy  of  the 
comments  being  filed.) 

Comments  mailed  to  the  addresses 
identified  for  hand  or  courier  delivery 
may  be  delayed  and  could  be 
considered  late. 

For  information  on  viewing  public 
comments  see  the  begiiming  of  the 

SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Milonda  MitcheU.  (410)  786-3511. 
SUPPLEMENTARY  MFORM^tKW:  Inspection 
of  Public  Comments:  Comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  docvunent, 
at  the  headquarters  of  the  Centers  for 
Medicare  &  Medicaid  Services,  7500 
Security  Boulevard.  Baltimore, 
Maryland  21244.  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
4  p.m.  To  schedule  an  appointment  to 
view  public  comments,  call  (410)  786- 
7197. 

Copies:  Additional  copies  of  the 
Federal  Register  containing  this 
proposed  notice  can  be  made  at  most 
libraries  designated  as  Federal 
Depository  libraries  and  at  many  other 
public  and  academic  libraries 
throughout  the  coimtry  that  receive  the 
Federal  Registar. 

This  Federal  Register  dociunent  is 
also  available  bom  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  web  site  address  is:  http:// 
www.access.gpo.gov  /nara/index.html. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

Under  the  Medicare  program,  eligible 
beneficiaries  may  receive  covered 
services  in  an  ambulatory  siu^cal 
center  (ASC)  provided  the  ASC  meets 
certain  requirements.  Section 
1832(a)(2)(F)(i)  of  the  Social  Security 
Act  (the  Act)  authorizes  the  Secretary  to 
establish  distinct  criteria  for  facilities 
seeking  designation  as  an  ASC.  Under 
this  authority,  the  Secretary  has  set  forth 
in  regulations  minimum  requirements 
that  an  ASC  must  meet  to  participate  in 
Medicare.  The  regulations  at  title  42, 
part  416  (Ambulatory  Su^cal  Services) 
of  the  Code  of  Federal  Regulations  (CFR) 
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determine  the  basis  and  scope  of     - 
covered  services  provided  by  an  ASC, 
and  Conditions  for  Medicare  payment 
for  ASCs.  Applicable  regulations 
concerning  provider  agreements  are  at 
part  489  (Provider  Agreements  and 
Supplier  Approval)  and  those  pertaining 
to  the  survey  and  certification  of 
facilities  are  at  part  488  (Survey 
Certification  and  Enforcement 
Procedures),  subpart  A  (General 
Provisions)  and  B  (Special 
Requirements). 

In  order  for  an  ASC  to  be  approved  for 
participation  in  the  Medicare  program, 
the  ASC  must  comply  with  State 
licensure  requirements.  The  ASC  must 
be  certified  by  a  State  survey  agency  as 
complying  with  the  conditions  or 
requirements,  as  set  forth  in  §  416.26(b) 
of  our  regulations.  Theo,  the  ASC  is 
subject  to  regular  surveys  by  a  State 
survey  agency  to  determine  whether  it 
continues  to  meet  these  requirements. 
There  is  an  alternative,  however,  to 
surveys  by  State  agencies. 

Section  1865(b)ri)  of  the  Act  permits 
provider  entities  that  are  accredited  by 
CMS-approved  accrediting 
organizations  to  be  exempt  fitim  routine 
surveys  by  State  survey  agencies  to 
determine  compliance  with  Medicare 
conditions  of  coverage.  Accreditation  by 
an  accreditation  organization  is 
voluntary  and  is  not  required  of  ASCs 
for  Medicare  participation.  Section 
1865(b)(1)  of  the  Act  provides  that,  if  an 
ASC  demonstrates  through  accreditation 
that  all  applicable  Medicare  conditions 
are  met  or  exceeded,  we  shall  "deem" 
those  ASCs  as  having  met  the 
requirements. 

If  an  accreditation  organization  is 
recognized  by  the  Secretary  as  having 
standards  for  accreditation  that  meet  or 
exceed  Medicare  requirements,  any 
provider  entity  accredited  by  the 
national  accrediting  body's  approved 
program  would  be  deemed  to  meet  the 
Medicare  conditions.  A  national 
accreditation  organization  applying  for 
approval  of  deeming  authority  under 
part  488,  subpart  A  must  provide  us 
with  reasonable  assurance  that  the 
accreditation  organization  requires  the 
accredited  provider  entities  to  meet 
requirements  that  are  at  least  as 
stringent  as  the  Medicare  conditions. 
Our  regulations  concerning  renewal  of 
an  accreditation  organization's  deeming 
authority  are  set  forth  at  §§  488.4  and 
488.8(d)(3).  The  regulations  at 
§  488.8(d)(3)  require  accreditation 
organizations  to  reapply  for  continued 
approval  of  deeming  authority  every  6 
years  or  sooner,  as  determined  by  us. 
Our  current  recognition  of  the 
Accreditation  Association  for 
Ambulatory  Health  Care  Inc's  (AAAHC) 


accreditation  program  for  ASCs  will 
terminate  on  December  19,  2002. 

n.  Approval  of  Deeming  Organizations 

Section  1865(b)(2)  of  the  Act  requires 
that  our  findings  concerning  review  of 
a  national  accrediting  organization's 
requirements  consider,  among  other 
factors,  the  reapplying  accreditation 
organization's  requirements  for 
accreditation;  survey  procedures; 
resources  for  conducting  required 
surveys;  capacity  to  furnish  information 
for  use  in  enforcement  activities; 
monitoring  procedures  for  provider 
entities  found  not  in  compliance  with 
the  conditions  or  requirements;  and 
ability  to  provide  us  with  the  necessary 
data  for  validation. 

Section  1865(b)(3)(A)  of  the  Act 
further  requires  that  we  publish,  within 
60  days  of  receipt  of  an  organization's 
complete  application,  a  notice 
identifying  the  national  accreditation 
body  making  the  request,  describing  the 
nature  of  the  request,  and  providing  at 
least  a  30-day  public  comment  period. 
We  have  210  days  from  our  receipt  to 
publish  approval  or  denial  of  the 
application. 

"The  purpose  of  this  proposed  notice 
is  to  inform  the  public  of  our  receipt  of 
the  AAAHC's  request  for  renewal  and 
continuation  of  its  deeming  authority 
for  ASCs.  This  notice  also  solicits  public 
comment  on  the  ability  of  AAAHC 
requirements  to  meet  or  exceed  the 
Medicare  conditions  for  coverage  for 
ASCs. 

n.  Evaluation  of  Deeming  Authority 
Request 

On  April  18,  2002.  AAAHC  submitted 
all  the  necessary  materials  concerning 
its  request  for  renewal  as  a  deeming 
organization  for  ASCs  to  enable  us  to 
make  a  determination.  Under  section 
1865(b)(2)  of  the  Act  and  our  regulations 
at  §488.8  (Federal  review  of 
accreditation  organizations),  our  review 
and  evaluation  of  AAAHC  will  be 
conducted  in  accordance  with,  but  not 
necessarily  limited  to.  the  following 
factors: 

•  The  equivalency  of  AAAHC 
standards  for  an  ASC  as  compared  with 
our  comparable  ASC  conditions  of 
coverage. 

•  AAAHC's  survey  process  to 
determine  the  following: 

— The  composition  of  the  survey  team, 
surveyor  qualifications,  and  the 
ability  of  the  organization  to  provide 
continuing  surveyor  training. 

— The  comparability  of  AAAHC's 
processes  to  those  of  State  agencies, 
including  survey  frequency,  and  the 
ability  to  investigate  and  respond 


appropriately  to  complaints  against 
accredited  facilities. 

— AAHC's  processes  and  procedures  for 
monitoring  providers  or  suppliers 
found  out  of  compliance  with 
AAAHC's  program  requirements. 
These  monitoring  procedures  are  used 
only  when  AAAHC  identifies 
noncompliance.  If  noncompliance  is 
identified  through  validation  reviews, 
the  survey  agency  monitors 
corrections  as  specified  at  §  488.7(d). 

— AAAHC's  capacity  to  report 
deficiencies  to  the  surveyed  facilities 
and  respond  to  the  facility's  plan  of 
correction  in  a  timely  manner. 

— AAAHC's  capacity  to  provide  us  with 
electronic  data  in  ASCII  comparable 
code,  and  reports  necessary  for 
effective  validation  and  assessment  of 
the  organization's  survey  process. 

— The  adequacy  of  AAAHC's  staff  and 
other  resources,  and  its  financial 
viability. 

— AAAHC's  capacity  to  adequately  fund 
required  surveys. 

■ — AAAHC's  policies  with  respect  to 
whether  surveys  are  announced  or 
unannounced. 

— ^AAAHC's  agreement  to  provide  us 
with  a  copy  of  the  most  current 
accreditation  survey  together  with  any 
other  information  related  to  the 
survey  as  we  may  require  (including 
corrective  action  plans). 

IV.  Response  to  Comments  and  Notice 
Upon  Completion  of  Evaluation 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Fefleral  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
public  comments  we  receive  by  the  date 
and  time  specified  in  the  DATES  section 
of  this  preamble,  and  when  we  proceed 
with  a  final  notice,  we  will  respond  to 
the  public  comments  in  the  preamble  to 
the  document. 

Upon  completion  of  our  evaluation, 
including  evaluation  of  comments 
received  as  a  result  of  this  notice,  we 
will  publish  a  final  notice  in  the  Federal 
Register  announcing  the  result  of  our 
evaluation. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  the  Office  of 
Management  and  Budget  did  not  review 
this  proposed  notice. 

In  accordance  with  Executive  Order 
13132,  we  have  determined  that  this 
proposed  notice  would  not  have  a 
significant  effect  on  the  rights,  roles, 
and  responsibilities  of  States,  local,  or 
tribal  governments.  . 

Authority:  Section  1865  of  the  Social 
Security  Act  (42  U.S.C.  1395bb) 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program;  No.  93.773  Medicare— Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  June  19.  2002. 
Thomas  A.  Scully. 

Administrator.  Centers  for  Medicare  8^ 
Medicaid  Services. 

(FR  Doc.  02-15969  Filed  6-27-02;  8:45  am) 
MUINO  COM  41»-01-» 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cantarsfor 

Sarvlcaa 

(CMS-21S4-PN1 


Madlcara  «  MadlcaM 


Application  by  iha  Joint  Commlaalon 
on  AccradHaHon  of  Haalltieara 
Organliatlona  for  Contlnuad  Daaming 
Authority  for  Ambulatory  Surgleal 
Cantaca 

AOCNCY:  Centers  for  Medicare  & 

Medicaid  Services,  HHS. 

ACTION:  Proposed  notice. 

SUMMARV:  This  proposed  notice 
acknowledges  the  receipt  of  an 
application  from  the  Joint  Commission 
on  Accreditation  of  Healthcare 
Organization  for  continued  recognition 
as  a  national  accreditation  program  for 
Ambulatory  Surgical  Centers  that  wish 
to  participate  in  the  Medicare  or 
Medicaid  programs.  Section 
1865(b)(3)(A)  of  the  Social  Security  Act 
requires  that  within  60  days  of  receipt 
of  an  organization's  complete 
application,  we  publish  a  notice  that 
identifies  the  national  accrediting  body 
making  the  request,  describes  the  nature 
of  the  request,  and  provides  at  least  a 
30-day  public  comment  period. 
OATEt:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  July  29,  2002. 
AOOmtSES:  In  commenting,  please  refer 
to  file  code  CMS-2154-PN.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission.  Mul  written  comments  (1 
original  and  3  copies)  to  the  following 
ad^Ms:  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Human  Services,  Attention: 
CMS-2154-PN,  P.O.  Box  8013, 
Baltimore,  MD  21244-8013. 

Please  allow  sufficient  time' for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 


(1  original  and  3  copies)  to  one  of  the 
following  addresses:  Room  445-G. 
Hubert  H.  Humphrey  Building.  200 
Independence  Avenue.  SW.. 
Washington.  DC  20201,  or  Room  C5-14- 
03,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  commenters  wishing  to 
retain  a  proof  of  filing  by  stamping  in 
and  retaining  an  extra  copy  of  the 
comments  being  filed.) 

Comments  mailed  to  the  addresses 
identified  for  hand  or  courier  delivery 
may  be  delayed  and  could  be 
considered  late. 

For  information  on  viewing  public 
comments  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Cindy  Melanson.  (410)  786-0310. 
SUPPLEMENTARY  IIFORMATION:  Inspection 
of  Public  Comments:  Comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  doounent, 
at  the  headquarters  of  the  Centers  for 
Medicare  k.  Medicaid  Services.  7500 
Security  Boulevard.  Baltimore. 
Maryland  21244.  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
4  p.m.  To  schedule  an  appointment  to 
view  public  comments,  call  (410)  786- 
7197. 

Copies:  Additional  copies  of  the 
Fadaral  Ragialv  containing  this  notice 
can  be  made  at  most  libraries  designated 
as  Federal  Depository  libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Fedml  Kagiatar. 

This  Federal  KagMar  document  is 
also  available  from  the  Federal  Regiiter 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  web  site  address  is:  http:// 
www.access.gpo.gov/nara/index.html. 

I.  Backgroond 

Under  the  Medicare  program,  eligible 
beneficiaries  may  receive  covered 
services  in  an  ambulatory  surgical 
center  (ASC)  provided  certain 
requirements  are  met.  Section 
1832(a)(2)(F)(i)  of  the  Social  Security 
Act  (the  Act)  authorizes  the  Secretary  to 
establish  distinct  criteria  for  facilities 
seeking  designation  as  an  ASC. 
Regulations  concerning  supplier 
agreements  are  at  title  42.  part  489  of  the 
Code  of  Federal  Regulations  (CFR)  and 


those  pertaining  to  activities  relating  to 
the  survey  and  certification  of  facilities 
are  at  42  CFR  part  488.  The  regulations 
at  part  416  specify  the  conditions  that 
an  ASC  must  meet  in  order  to 
participate  in  the  Medicare  program,  the 
scope  of  covered  services,  and  the 
conditions  for  Medicare  payment  for 
facility  services. 

Generally,  in  order  to  enter  into  an 
agreement,  an  ASC  must  first  be 
certified  by  a  State  survey  agency  as 
complying  with  the  conditions  or 
requirements  set  forth  in  part  416  of  our 
regulations.  Then,  the  ASC  is  subject  to 
regular  surveys  by  a  State  survey  agency 
to  determine  whether  it  continues  to 
meet  these  requirements.  There  is  an 
alternative,  however,  to  siuveys  by  State 
agencies. 

Section  1865(b)(1)  of  the  Act  provides 
that,  if  a  provider  entity  demonstrates 
through  accreditation  that  all  applicable 
Medicare  conditions  are  met  or 
exceeded,  we  shall  "deem"  those 
provider  entities  as  having  met  the 
requirements.  Accreditation  by  an 
accreditation  organization  is  voluntary 
and  is  not  required  for  Medicare 
participation. 

If  an  accreditation  organization  is 
recognized  by  the  Secretary  as  having 
standards  for  accreditation  that  meet  or 
exceed  Medicare  requirements,  any 
provider  entity  accredited  by  the 
national  accrediting  body's  approved 
program  would  be  deemed  to  meet  the 
Memcare  conditions.  A  national 
accreditation  organization  applying  for 
approval  of  deeming  authority  imder 
part  488,  subpart  A  must  provide  us 
with  reasonable  assurance  that  the 
accreditation  organization  requires  the 
accredited  provider  entities  to  meet 
requirements  that  are  at  least  as 
stringent  as  the  Medicare  conditions. 
Our  regulations  concerning  reapproval 
of  accrediting  organizations  are  set  forth 
at  §§488.4  and  488.8(d)(3).  The 
regulations  at  §  488.8(d)(3)  require 
accreditation  organizations  to  reapply 
for  continued  approval  of  deeming 
authority  every  6  years  or  sooner,  as 
determined  by  us. 

The  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations'  (JCAHO)  current  term  of 
approval  as  a  recognized  accreditation 
program  for  ASCs  expires  December  19, 
2002. 
n.  Approval  of  Daaming  Organizatioiis 

Section  1865(b)(2)  of  the  Act  and  our 
regulations  at  §  488.8(a)  require  that  our 
fifiriings  concerning  review  and 
reapproval  of  a  lutional  accrediting 
organization's  requirements  considw, 
among  other  factors,  the  reapplying 
accreditation  organization's 
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requirements  for  accreditation;  survey 
procedures;  resources  for  conducting 
required  surveys;  capacity  to  furnish 
information  for  use  in  enforcement 
activities;  monitoring  procedures  ^or 
provider  entities  found  not  in 
compliance  with  the  conditions  or 
requirements;  and  ability  to  provide  us 
with  the  necessary  data  for  validation. 

Section  1865(b)(3)(A)  of  the  Act 
further  requires  that  we  publish,  within 
60  days  of  receipt  of  an  organization's 
complete  application,  a  notice 
identifying  the  national  accreditation 
body  making  the  request,  describing  the 
nature  of  the  request,  and  providing  at 
least  a  30-day  public  comment  period. 
We  have  210  days  from  our  receipt  of 
a  completed  application  to  publish 
approval  or  denial  of  the  application. 

"rhe  purpose  of  this  proposed  notice 
is  to  inform  the  public  of  our  receipt  of 
JCAHO's  request  for  approval  of 
continued  deeming  authority  for  ASCs. 
This  notice  also  solicits  public  comment 
on  the  ability  of  JCAHO  requirements  to 
meet  or  exceed  the  Medicare  conditions 
for  coverage  for  ASCs. 

m.  Evaluation  of  Deeming  Authority 
Request 

On  April  15,  2002,  JCAHO  submitted 
all  the  necessary  materials  concerning 
its  request  for  reapproval  as  a  deeming 
organization  for  ASCs  to  enable  us  to 
make  a  determination.  Under  section 
1865(b)(2)  of  the  Act  and  our  regulations 
at  §  488.8  (Federal  review  of 
accreditation  organizations),  our  review 
and  evaluation  of  JCAHO  will  be 
conducted  in  accordance  with,  but  not 
necessarily  limited  to,  the  following 
factors: 

•  The  equivalency  of  JCAHO 
standards  for  an  ASC  as  compared  with 
our  comparable  ASC  conditions  of 
coverage. 

•  JCAHO's  survey  process  to 
determine  the  following: 

— The  composition  of  the  survey  team, 
surveyor  qualifications,  and  the 
ability  of  the  organization  to  provide 
continuing  surveyor  training. 

—The  comparability  of  JCAHO 
processes  to  those  of  State  agencies, 
including  survey  frequency,  and  the 
ability  to  investigate  and  respond 
appropriately  to  complaints  against 
accredited  facilities. 

— JCAHO's  processes  and  procedures  for 
monitoring  providers  or  suppliers 
found  out  of  compliance  with  JCAHO 
program  requirements.  These 
monitoring  procedures  are  used  only 
when  JCAHO  identifies 
noncompliance.  If  noncompliance  is 
identified  through  validation  reviews, 
.  the  survey  agency  monitors 
corrections  as  specified  at  §  488.7(d). 


— ^JCAHO's  capacity  to  report 

deficiencies  to  the  surveyed  facilities 
and  respond  to  the  facility's  plan  of 
correction  in  a  timely  maimer. 

— JCAHO's  capacity  to  provide  us  with 
electronic  data  in  ASCII  comparable 
code,  and  reports  necessary  for 
effective  validation  and  assessment  of 
the  organization's  survey  process. 

— ^The  adequacy  of  JCAHO's  staff  and 
other  resources,  and  its  financial 
viability. 

— JCAHO's  capacity  to  adequately  fund 
required  surveys. 

— JCAHO's  policies  with  respect  to 
whether  surveys  are  announced  or 
unannoimced. 

— JCAHO's  agreement  to  provide  us 
with  a  copy  of  the  most  current 
accreditation  survey  together  with  any 
other  information  related  to  the 
survey  as  we  may  require  (including 
corrective  action  plans). 

IV.  Response  to  Public  Comments  and 
Notice  Upon  Completion  of  Evaluation 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble  and  will  respond  to  the 
public  comments  in  the  preamble  to  that 
document. 

Upon  completion  of  our-evaluation. 
including  evaluation  of  comments' 
received  as  a  result  of  this  notice,  we 
will  publish  a  final  notice  in  the  Federal 
Register  announcing  the  result  of  our 
evaluation. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  the  Office  of 
Management  and  Budget  did  not  review 
this  proposed  notice. 

In  accordance  with  Executive  Order 
13132,  we  have  determined  that  this 
proposed  notice  would  not  have  a 
significant  effect  on  the  rights,  roles,  or 
responsibilities  of  States,  local,  or  tribal 
governments. 

Authority:  Sec.  1865  of  the  Social  Security 
Act  (42  U.S.C.  1395bb) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program:  No.  93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774. 
Medicare — Supplementani'  Medical 
Insurance  Program) 

Dated:  June  19.  2002. 
Thomas  ^.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services. 
!FR  Doc.  02-15970  Filed  6-27-02:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantara  for  Madicara  &  Madicaid 
Sarvlcaa 

[CM&-d082-NC] 

Madicara  Program;  Raviaad  Evaluation 
Critaria  for  tha  End-Staga  Ranal 
Diaaaaa  (ESRD)  Natwortw 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  with  comment  period. 

summary:  This  notice  describes  the 
criteria  we  will  use  to  evaluate  the 
performance  of  the  ESRD  Network 
Organizations.  We  are  required  by  the 
Social  Security  Act  to  publish 
standards,  criteria,  and  procedures  used 
to  evaluate  the  performance  of  ESRD 
Network  Organizations  under  the 
Medicare  program  to  ensure  the 
effective  administration  of  ESRD 
program  benefits. 

DATES:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  August  27,  2002. 
ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-3082-NC.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission.  Mail  written  comments 
(one  original  and  three  copies]  to  the 
following  address  only:  Centers  for 
Medicare  &  Medicaid  Services, 
Department  of  Health  and  Human 
Services,Attention:  CMS-3082-NC,  P.O. 
Box  3016.  Baltimore,  MD  21244-3016. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  deliverj'  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  three  copies)  to  one  of 
the  following  addresses:  Room  443-G, 
Hubert  H.  Humphrey  Building.  200 
Independence  Avenue,  SW., 
Washington,  DC  20201,  or  Room  C5-14- 
03,  7500  Security  Boulevard,Baltimore, 
MD  21244-1850'. 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  deliver\'  may  be  delayed  and 
could  be  considered  late. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  commenters  wishing  to 
retain  a  proof  of  filing  by  stamping  in 
and  retaining  an  extra  copy  of  the 
comments  being  filed.) 
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For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Okimoto.  (410)  786-6877. 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments: 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard. 
Baltimore.  Maryland  21244,  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
please  call  Yolanda  Hayes  at  (410)  786- 
7195. 

I.  Background 

The  Social  Security  Amendments  of 
1972  (Pub.  L.  92-603)  extended 
Medicare  coverage  to  individuals  with 
end-stage  renal  diseases  (ESRD)  that 
require  maintenance  dialysis  treatments 
or  kidney  transplantation.  The  ESRD 
Amendments  of  1978  (Pub.  L.  95-292) 
amended  title  XVm  of  the  Social 
Security  Act  (the  Act)  by  adding  section 
1881.  Section  1881(c)  of  the  Act 
authorized  the  establishment  of,  among 
other  things,  ESRD  network  areas  and 
Network  Organizations  under  the 
Medicare  program,  to  ensure  the 
effective  administration  of  the  ESRD 
program  benefits.  This  amendment 
provided  an  approach  for  Network 
operation  and  performance  as  well  as 
other  quality  assurance  issues  that  relate 
to  treatment  of  ESRD.  Section  9335(d)(1) 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1986  (Pub.  L.  99-509)  amended 
section  1881(c)  of  the  Act  to  require  us 
to  publish  in  the  Federal  Register 
criteria,  standards,  and  procedures  with 
which  to  evaluate  an  applicant 
organization's  ability  to  perform,  or 
actual  performance  of,  required  network 
functions. 

Section  1881(c)(2)  of  the  Act  requires 
the  Network  Organizations  to  perform 
the  following  functions: 

•  Encourage  participation  in 
vocational  rehabilitation  programs,  and 
develop  criteria  and  standards  relating 
to  this  participation. 

•  Evaluate  the  procedures  used  by 
fecilities  and  providers  in  the  network 
to  assess  patients  for  placement  in 
appropriate  treatment  modalities. 

•  Implement  a  procedure  for 
evaluating  and  resolving  patient 
grievances. 

•  Conduct  onsite  reviews  of  facilities 
and  providers  using  standards  of  care 
established  by  the  Network 
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Organization  to  ensure  proper  medical 
care,  as  a  medical  review  board  or  as  we 
have  determined. 

•  Collect,  analyze,  and  validate  the 
data  that  are  necessary  to  prepare  the 
required  annual  report  to  the  Secretary 
and  to  ensure  the  maintenance  of  a 
national  ESRD  registry. 

•  Identify  facilities  and  providers  that 
are  not  cooperating  towarcl  meeting 
network  goals,  and  assist  those  facilities 
and  providers  in  developing  plans  for 
correction,  as  well  as  report  on  those 
facilities  and  providers  that  are  not 
providing  appropriate  care. 

•  Submit  an  annual  report  to  the 
Secretary  on  July  1  of  each  year. 

n.  Current  Evaluation  Criteria 

The  criteria,  standards,  and 
procedures  that  we  used  to  evaluate  the 

Eerformance  of  Network  Organizations 
ave  not  been  revised  since  they  were 
published  on  October  2, 1987  in  the 
Federal  R^^er  (52  FR  37018).  The 
criteria,  standards,  and  procedures  were 
based  on  reviewing  individual  cases  to 
identify  errors  in  treatment.  To  respond 
to  the  need  to  improve  the  quality  of 
care  of  Medicare  ESRD  patients,  we 
reshaped  the  role  of  the  ESRD  Networks 
program  approach  to  quality  assurance 
and  improvement.  This  approach, 
implemented  July  1. 1994  by  the  ESRD 
networks,  has  been  named  the  ESRD 
Health  Care  Quality  Improvement 
Program  (HCQIP).  HCQIP  gives  us,  along 
with  the  Networks  an  opportunity  to 
demonstrate  that  health  care  furnished 
to  Medicare  renal  beneficiaries  can  be 
measurably  improved.  HCQIP  is  based 
on  the  principle  that  the  Networks  can 
do  more  to  improve  the  quality  and  cost 
effectiveness  of  care  by  bringing  typical 
care  into  line  with  the  best  practices 
rather  than  by  inspecting  individual 
cases  to  identify  erroneous  treatment. 
We  are  also  planning  to  publish  a 
proposed  rule  to  update  the  ESRD 
conditions  for  coverage  of  suppliers  of 
end-stage  renal  disease  services  (found 
at  42  CFR  405)  in  the  Federal  R^rister. 

The  goals  for  updating  the  ESRD 
conditions,  which  were  implemented  in 
1976,  include:  Transitioning  to  a  more 
patient  centered  focus;  reflecting  the 
current  standards  of  practice:  shifting 
from  a  procedural  approach  to  a  more 
outcome  oriented  approach;  and 
improving  the  quality  of  care.  Clinical 
performance  measures  are  important  in 
meeting  these  goals  and  will  be 
proposed  in  the  rule. 

In  its  Jime  2000  report  entitled 
"External  Quality  Review  of  Dialysis 
Facilities— A  Call  for  Greater 
Accountability,"  the  Office  of  Inspector 
General  (OIG)  made  two  main 
recommendations  to  CMS:  (1)  CMS 


should  hold  individual  dialysis 
facilities  fully  accountable  for  the 
quality  of  care  they  provide;  and  (2) 
CMS  should  hold  the  Networks  and 
State  survey  agencies  fully  accoimtable 
for  their  performance  in  overseeing  the 
quality  of  care  furnished  by  dialysis 
facilities.  Under  its  first 
recommendation,  OIG  suggested  that 
CMS  focus  its  efforts  on  two  central 
areas:  (1)  How  effectively  Network 
Organizations  draw  on  standardized 
performance  data  to  improve  the  overall 
clinical  performance  of  facilities  in  their 
region  and  ensure  that  poor  performers 
meet  minimum  standards  of  care;  and 
(2)  how  effectively  Network 
Organizations  use  a  complaint  system  as 
a  quality  of  care  safeguard. 

m.  Measuring  ESRD  Network 
Qrganizatioiis  Performance 

Currently,  the  ESRD  Network 
Organizations  are  awarded  contracts  for 
1  iMse  year  and  2  option  years.-  The 
current  contracts  were  effective  July  1, 
2000.  In  conjunction  with  the  ESRD 
Network  Organizations,  we  have 
developed  in-depth  evaluation  criteria 
based  on  contract  tasks  and 
deliverables.  In  addition,  a  score 
calculator  was  developed  to  score  each 
Network  Organization  based  on  the 
results  of  the  evaluation  elements.  The 
final  scores  are  used  to  determine  how 
well  a  Network  Organization  has 
performed  and  if  a  performance 
improvement  plan  or  other  action  (that 
is,  termination)  is  warranted.  The  four 
contract  task  categories  to  be  scored  are 

the  following: 

•  Quality  Improvement. 

•  Community  Information  and 
Resources. 

•  Administration. 

•  Information  Management. 

The  tasks  listed  above  are  specified  in 
the  Network  Organization's  Statement  of 
Work,  which  can  be  foimd  on  the  web 
site  at:  http://www.hcf6.gov/quality/ 
5d2.htm. 

The  Quality  Improvement  section 
contains  performance  indicators  that 
pertain  to  the  Network  Organization's 
quality  improvement  projects,  clinical 
performance  measures,  and  other 
quality  improvement  activities. 

The  Commxmity  Information  and 
Resources  section  contains  elements 
that  pertain  to  the  Network 
Organization's  provision  of  educational 
information  and  technical  assistance, 
and  its  resolution  of  difficult  situations 
and  grievances. 

The  Administration  section  contains 
elements  that  pertain  to  the 
organizational  structure  of  the  Network, 
the  Network  staff,  required 
administrative  reports,  the  Network's 
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internal  quality  control  program,  our 
meetings,  cooperative  activities  with 
State  agencies  and  Peer  Review 
Organizations,  and  sanctions  and 
referrals. 

The  Information  Management  section 
contains  elements  on  maintaining, 
updating,  validating,  and  submitting 
data. 

The  Network  Organization  must  meet 
the  performance  standards  for  each  of 
the  four  contract  task  areas  to  be  eligible 
for  a  noncompetitive  renewal  in  the 
next  contract  cycle.  The  success  of  the 
Network  Organization's  work  in  the  four 
contract  task  areas  will  be  judged  on  the 
basis  of  subjective,  qualitative 
assessments. 

IV.  Standards  for  Minimum 
Performance 

Included  in  the  evaluation  criteria 
document  that  is  assessed  by  the  project 
officers  are  indicators  to  judge  the 
performance  of  the  Network 
Organization  on  improving  current 
clinical  performance  measures.  Since 
the  regional  office  project  officers 
evaluate  ESRD  Network  Organizations 
on  an  annual  basis,  the  intention  is  to 
compare  the  current  year's  performance 
to  that  of  the  past  total  3-year  contract. 
The  ESRD  Network  Organization's  work 
will  be  judged  to  have  been  successful 
for  each  of  the  categories  only  if  it 
conducts  the  work  in  accordance  with 
the  requirements  set  forth  in  Parts  1 
through  9  of  the  ESRD  Manual  and  its 
ESRD  contract. 

The  Network  Organization  must  score 
at  least  80  percent  on  the  overall  score 
with  a  minimum  of  80  percent  in  each    . 
of  the  major  contract  category  areas  to 
meet  the  standards  for  minimum 
performance  level.  If  the  initial 
assessment  suggests  that  the  Network 
Organization  has  scored  at  l^ast  80 
percent  on  its  overall  score,  but  has  not 
met  or  exceeded  the  80  percent 
minimum  criteria  scoring  for  one  or 
more  of  the  four  contract  areas,  it  will 
have  passed  the  evaluation,  but  its 
performance  of  the  contract  area(s)  will 
be  subject  to  a  performance 
improvement  plan.  If  the  Network 
Organization  does  not  achieve  at  least 
80  percent  on  its  overall  score,  it  will 
fail  the  evaluation  and  will  be  subject  to 
a  performance  improvement  plan  and  a 
more  in-depth  assessment  of  its  contract 
performance  up  to  and  including 
possible  nonrenewal  or  contract 
termination. 


Task'Specific  Standards 

1.  Quality  Improvement 

a.  Quality  Improvement  Projects 

The  Network  Organization  is  required 
to  implement  two  Quality  Improvement 
Projects  (QIPs)  during  its  3-year  contract 
period.  We  will  evaluate  the  success  of 
the  Network  Organization's  work  in  two 
ways.  We  will  assess  whether  the 
Network  Organization  has  achieved 
measurable  improvement  on  the  quality 
indicators,  particularly  when  the 
projects  have  employed  project  tools 
and  indicators  that  have  previously 
been  well  developed.  In  the  event  that 
a  project  fails  to  achieve  measurable 
improvement,  we  will  use  as  a  second 
standard  of  success  the  amount  of 
knowledge  that  has  been  gained  through 
the  experience  of  the  project.  We  will 
consider  these  projects  successful  only 
if  the  Network  Organization  completed 
the  proposed  projects  according  to  its 
narrative  project  plans.  This  includes  all 
dimensions  of  the  plans,  including,  but 
not  limited  to  populations  and  facilities 
including  all  aspects  of  study  design, 
intervention,  analyses,  and  timelines. 
The  project  officer  must  have  approved 
all  significant  changes  to  the  project 
(deviations  firom  the  project  plan)  in 
advance.  In  the  final  evaluation  of  a 
project,  contractual  compliance  in 
completion  of  QIPs  is  defined  as 
adherence  to  the  approved  project  plan, 
including  any  modifications  agreed  to 
by  the  Network  and  the  project  officer 
before  their  implementation,  including 
timelines  and  milestones. 

b.  Clinical  Performance  Measures  and 
Other  Quidity  Improvement  Activities 

The  Network  Organization  will  be 
required  to  submit  a  plan  to  its  regional 
office  Project  Officer  that  specifies  what 
types  of  activities  are  planned  for  each 
of  the  targeted  clinical  performance 
outcome  measures  and  the  rationale  for 
its  decision.  The  project  officer  will 
assess  the  success  of  the  Network 
Organization's  efforts  on  the  level  of 
activity  relating  to  attaining  or 
maintaining  these  target  performance 
levels. 

2.  Community  Information  and 
Resources 

The  project  officer  will  continuously 
review  the  work  of  the  Network 
Organization  under  Community 
Information  and  Resources  primarily  on 
the  required  quarterly  reports  and 
through  reports  generated  from  the 
Standard  Information  Management 
System  (SIMS)  reporting  system.  The 
Network  Organization's  work  will  be 
judged  to  be  successful  for  each  of  the 


categories  and  mandated  activities  only 
if  it  conducts  the  work  in  accordance 
with  the  requirements  in  its  contractual 
statement  of  work  and  Parts  2,6,  and  7 
of  the  ESRD  Network  Organization 
Manual. 

3,  Administration 

The  Network  Organisation  must  have 
an  organizational  structure,  basic 
administrative  staff,  and  infrastructure 
to  operate  its  statutory  requirements  and 
other  work  activities,  as  required  in  its 
contract.  The  project  officer  will 
continuously  review  the  work  of  the 
Network  Organization  under  this 
contract  task  area  primarily  on  the 
required  administrative  reports.  The 
principal  evaluation  element  for  this 
task  will  be  the  timeliness  and 
completeness  of  all  required  reports. 

4.  Information  Management 

The  project  officer  will  continuously 
review  the  work  of  the  Network 
Organization  to  perform  data 
management  and  reporting  activities 
using  SIMS.  We  use  the  data  collected 
by  the  Networks  to  report  various 
dialysis  facility  characteristics  and 
specific  quality  meas^u^s  on  its  Dialysis 
Facility  Compare  website  (http:// 
www.medicare.gov/Dialysis/Home.asp). 
The  Network  Organization  will  be 
determined  to  be  successful  if  it 
conducts  the  work  in  accordance  with 
the  requirements  set  forth  in  Part  4  of 
the  ESRD  Network  Organizations 
Manual,  and  its  data  management 
system  provides  for  collection,  analyses, 
verffication,  and  timely  reporting. 

V.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  when  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

VI.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993.  Regulatory 
Plaiming  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16. 
1980  Pub.  L.  96-354).  section  1102(b)  of 
the  Social  Security  Act.  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
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if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
annually).  We  have  determined  that  this 
notice  is  not  a  major  rule  because  it  does 
not  impose  a  significant  economic 
impact  to  preferred  provider 
organizations  or  the  Medicare  program. 
The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  For  purposes  of 
the  RFA,  most  preferred  provider 
organizations  are  considered  to  be  small 
entities,  either  by  nonprofit  status  or  by 
having  revenues  of  $6  to  $29  million  or 
less  annually.  (For  details,  see  the  Small 
Business  Administration's  regulation 
that  set  forth  size  standards  for  health 
care  industries  (65  FR  69432).)  The 
criteria  described  in  this  notice  will  not 
significantly  impact  the  ESRD  Network 
Organizations  that  are  considered  small 
entities  because  the  notice  reflects  what 
is  already  being  done.  Individuals  and 
States  are  not  included  in  the  definition 
of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  noticd  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditiue  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
notice  will  not  mandate  any 
requirements  for  State,  local,  or  tribal 
govenunents. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
'  must  meet  when  it  promulgates  a  notice 
with  comment  that  imposes  substantial 
direct  requirement  costs  on  State  and 
local  governments,  preempts  State  law, 
or  otherwise  has  Federalism 
implications.  We  have  reviewed  this 
notice  under  these  requirements  and 
have  determined  that  it  will  not  impose 


substantial  direct  requirement  costs  on 
State  or  local  governments. 

In  accordance  with  Executive  Order 
12866.  this  notice  was  reviewed  by  the 
Office  of  Management  and  Budget. 

Authority:  Section  1881  of  the  Social 
Security  Act  (42  U.S.C.  1395it). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774  Medicare- 
Supplementary  Medical  Insurance  Program) 

Dated:  December  19.  2001. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  Br 
Medicaid  Services. 

Editorial  note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
June  25.  2002. 
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DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

Cwitw*  for  MmNcmw  A  Medicaid 


[CMS-110»-MC] 
RIN  0038-AL16 

Msdicara  Program;  UpdMt  to  tfw 
Proopocdvo  Paymont  System  for  Horn* 
Haalth  Agendas  for  FY  2003 

AGENCY:  Centers  for  Medicare  ft 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  with  comment  period. 

SUMMARY:  This  notice  with  comment 
period  sets  forth  an  update  to  the  60-day 
national  episode  rates  and  the  national 
per-visit  amounts  under  the  Medicare 
prospective  payment  system  for  home 
health  agencies. 

DATES:  Effective  Date:  The  rate  updates 
in  this  notice  with  conunent  period  are 
effective  on  October  1.  2002. 

Comment  Period:  We  will  consider 
comments  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  August  27.  2002. 
ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-1198-NC.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission.  Mail  written  comments 
(one  original  and  three  copies)  to  the 
following  address  only:  Centers  for 
Medicare  ft  Medicaid  Services. 
Department  of  Health  and  Human 
Services,  Attention:  CMS-1198-NC, 
P.O.  Box  8016.Baltimore.  MD  21244- 
8016. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 


(one  original  and  three  copies)  to  one  of 
the  following  addresses: 

Room  443-G.  Hubert  H.  Htunphrey 
Building.  200  Independence  Avenue. 
SW..  Washington.  DC  20201.  or  Room 
C5-14-03.  7500  Sectirity 
Boulevard.Baltimore,  MD  21244-1850. 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late. 

For  information  on  viewing  public 
comments,  see  the  begiiuiing  of  the 
SUPPLEMENTARY  MFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Levy,  (410)  786-9364;  Chester 
Robinson,  (410)  786-6959 
SUPPlfMENTARY  MFORMATION: 

Inspection  of  Public  Comments: 
Conunents  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Seciu-ity  Boulevard, 
Baltimore,  Maryland  21244.  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
phone  (410)  78&-7197. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $9.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
dociunent  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Govermnent  Printing 
Office. 

I.  Backgrottiid 

Payment  to  Home  Health  Agencies 
A.  Balanced  Budget  Act  of  1997 

The  Balanced  Budget  Act  of  1997 
(BBA),  Public  Law  105-33.  enacted  on 
August  5. 1997.  significantly  changed 
the  way  Medicare  pays  for  Medicare 
home  health  services.  Until  the 
implementation  of  a  home  health  ' 
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prospective  payment  system  (HH  PPS) 
on  October  1,  2000,  home  health 
agencies  (HHAs)  received  payment 
under  a  cost-based  reimbursement 
system.  Section  4603  of  the  BBA 
governed  the  development  of  the  HH 
PPS  by  adding  section  1895  to  the 
Social  Security  Act  (the  Act). 

B.  System  for  Payment  of  Home  Health 
Services 

Generally.  Medicare  makes  payment 
imder  the  home  health  prospective 
payment  system  on  the  basis  of  a 
national  standardized  60-day  episode 
pajmient.  adjusted  for  case-mix  and 
wage  index.  For  episodes  with  four  or 
fewer  visits.  Medicare  pays  on  the  basis 
of  a  national  per-visit  amount  by 
discipline,  referred  to  as  a  low 
utilization  payment  adjustment  (LUPA). 
Medicare  also  adjusts  the '60-day 
episode  payment  for  certain  intervening 
events  that  give  rise  to  a  partial  episode 
payment  (PEP)  adjustment  or  a 
significant  change  in  condition  (SCIC) 
adjustment.  For  certain  cases  that 
exceed  a  specific  cost  threshold,  an 
outlier  adjustment  may  also  be 
available.  For  a  complete  and  full 
description  of  the  home  health 
prospective  payment  system  as  required 
by  the  BBA  and  as  refined  by  the 
Chnnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act 
(OCESAA)  for  FY  1999.  Pub.  L.  105- 
277.  enacted  on  October  21, 1998,  and 
the  Medicare,  Medicaid  and  SCHIP 
Balanced  Budget  Refinement  Act  of 

1999  (BBRA),  Public  Law  106-113. 
enacted  on  November  29. 1999,  see  the 
July  3.  2000  HH  PPS  final  rule  (65  FR 
41128). 

C.  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000 

Section  1895(b){3)(A)(i)(ni)  of  the  Act. 
as  redesignated  by  section  501  of  the 
Medicare.  Medicaid  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 

2000  (BIPA).  Public  Law  106-554, 
enacted  on  December  21.  2000,  delays 
tmtil  FY  2003.the  application  of  the  15 
percent  reduction  on  the  interim 
payment  limits  for  home  health  services 
as  applied  to  the  home  health 
prospective  payment  rates  required  by 
earlier  legislation.  Section  501  of  BIPA 
also  amends  section  302(c)  of  the  BBRA, 
to  now  require  a  report  to  the  Congress 
by  the  Comptroller  General  of  the 
United  States  no  later  than  April  1,  2002 
on  the  15  percent  reduction  issue. 

Section  502  of  the  BIPA  sets  forth  a 
special  rule  for  payment  for  FY  2001 
based  on  adjustment  of  the  published 
prospective  payment  amounts.  This 
special  payment  rule  has  the  effect  of 


restoring  the  market  basket  reduction 
already  incorporated  into  the  home 
health  prospective  payment  system  (HH 
PPS)  rates.  The  adjustment  provides  the 
effect  of  a  full  market  basket  adjustment 
to  the  HH  PPS  rates  for  FY  2001.  The 
statute  also  requires  paying  episodes 
and  national  per-visit  amounts  for  low 
utilization  payment  adjustments 
(LUPAs)  ending  on  or  after  April  1,  2001 
and  before  October  1 ,  2001  an 
additional  2.2  percent. 

Section  508  of  the  BIPA  also  requires, 
for  home  health  services  furnished  in  a 
rural  area  (as  defined  in  section 
1886(d)(2)(D)  of  the  Act)  on  or  after 
April  1,  2001  and  before  April  1,  2003, 
that  the  Secretary  increase  the  payment 
amount  otherwise  made  under  section 
1895  of  the  Act  for  the  services  by  10 
percent.  The  statute  waives  budget 
neutrality  for  purposes  of  this  increase 
since  it  specifically  states  that  the 
Secretary  not  reduce  the  standard 
prospective  pajnment  amount  (or 
amounts)  under  section  1895  of  the  Act 
applicable  to  home  health  services 
furnished  during  a  period  to  offset  the 
increase  in  payments  resulting  in  the 
application  of  this  section  of  the  statute. 

n.  Analysis  of  and  Responses  to 
Comnients  on  the  Home  Health 
Prospective  Payment  S3r8tem  June  29, 
2001  Notice  With  Comment  Period 

On  June  29,  2001.  we  published  a 
notice  with  comment  period  in  the 
Federal  Register  (66  FR  34687)  that  set 
forth  an  update  to  the  60-day  national 
episode  rates  and  the  national  per-visit 
amounts  under  the  Medicare 
prospective  payment  system  for  home 
health  agencies  (HHAs)  for  FY  2002.  In 
this  section,  we  respond  to  the  two 
public  comments  that  we  received  on 
the  FY  2002  HH  PPS: 

Comment:  Commenters  recommended 
that  we  use  the  hospital  wage  index 
with  consideration  of  statutorily 
established  floors  and  administratively 
determined  classifications.  Further  the 
commenter  asked  that  the  wage  index 
used  in  determining  the  home  health 
payment  rate  should  be  the  same 
hospital  wage  index  used  and  published 
for  hospitals  during  the  same  fiscal  year. 

Response:  As  we  have  explained  in 
the  June  29.  2001  notice  with  comment 
period,  we  believe  the  use  of  the  most 
recent  available  pre-floor  and  pre- 
reclassified  hospited  wage  index  data 
results  in  the  appropriate  adjustment  to 
the  labor  portion  of  the  costs  as  required 
by  statute.  By  statute,  the  hospital  wage 
index  is  adjusted  to  account  for 
geographic  reclassification  of  hospitals. 
The  geographic  reclassification  applies 
only  to  hospitals.  In  addition,  the 
hospital  wage  index  has  specific  floors 


that  are  required  by  statute  and  apply 
only  to  hospitals.  Because  these 
reclassifications  and  floors  do  not  apply 
to  HHAs.  we  use  the  most  recent 
available  pre-floor  and  pre-classified 
hospital  wage  index  data  to  adjust  the 
home  health  payment  rates.  We 
recognize  that  the  pre-floor  and  pre- 
classified  hospital  wage  index  differs 
slightly  from  the  numbers  published  in 
the  Medicare  inpatient  hospital 
prospective  pajmient  system  (PPS) 
regulations  but  note  that  the  wage 
indices  published  in  the  July  3.  2000 
HH  PPS  final  rule  and  subsequent 
annual  updates  reflect  the  most  recent 
available  pre-floor  and  pre-classified 
hospital  wage  index  available  at  the 
time  of  publication. 

Comment:  Commenters  suggested  that 
we  recalculate  the  base  HH  PPS  rates  to 
incorporate  a  different  assumption  than 
the  published  assumption  of  the  5 
percent  low  utilization  payment 
adjustment  episodes  in  the  base  year  of 
HH  PPS.  The  commenters  believe  the 
recalculation  should  be  characterized  as 
an  error  on  the  face  of  the  original 
calculation  rather  than  viewed  as  a 
rebasing. 

Response:  In  establishing  the  payment 
unit  for  HH  PPS.  including  the  5  percent 
low  utilization  payment  adjustment 
episode,  we  used  the  best  available  data 
in  determining  the  payment  rates  for  the 
base  year  for  HH  PPS.  The  statute 
provides  for  an  annual  update  of  the  HH 
PPS  payment  rates.  The  statute  does  not 
contemplate  a  recalculation  of  the  initial 
base  year  after  the  rates  are  established. 
We  further  note  that  the  statute  provides 
for  a  limitation  on  review  of  the  HH 
PPS.  in  particular  the  establishment  of 
the  payment  imit  and  the  computations 
of  the  initial  standardized  prospective 
payment  amounts. 

III.  Provisions  of  this  Notice  mrith 
Comment  Period 

A.  National  Standardized  60-Day 
Episode  Rate 

Medicare  HH  PPS  has  been  effective 
since  October  1.  2000.  As  set  forth  in  the 
final  rule  published  July  3,  2000  in  the 
Federal  Register  (65  FR  41128),  the  unit 
of  payment  under  Medicare  HH  PPS  is 
a  national  standardized  60-day  episode 
rate.  As  set  forth  in  the  July  3,  2000  final 
rule  at  42  CFR  484.220,  we  adjust  the 
national  standardized  60-day  episode 
rate  by  case-mix  and  wage  index  based 
on  the  site  of  service  for  the  beneficiary. 
The  FY  2003  HH  PPS  rates  use  the  same 
case-mix  methodology  and  application 
of  the  wage  index  adjustment  to  the 
labor  portion  of  the  HH  PPS  rates  as  set 
forth  in  the  July  3,  2000  final  rule.  We 
multiply  the  national  60-day  episode 
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rate  by  the  patient's  applicable  case-mix 
weight.  We  divide  the  case-mix  adjusted 
amoimt  into  a  labor  and  nonlabor 
portion.  We  multiply  the  labor  portion 
by  the  applicable  wage  index  based  on 
the  site  of  service  of  the  beneficiary.  The 
labor  portion  of  the  rate  continues  to  be 
.77668  and  the  nonlabor  portion  of  the 
rate  continues  to  be  .22332.  We  add  the 
wage  adjusted  portion  to  the  nonlabor 
portion  yielding  the  case-mix  and  wage 
adjusted  60-day  episode  rate  subject  to 
applicable  adjustments. 

For  FY  2003,  we  use  again  the  desi^ 
and  case-mix  methodology  described  in 
section  m.G  of  the  July  3,  2000  HH  PPS 
final  rule  (65  FR  41192  through  41203). 
For  FY  2003,  we  base  the  wage  index 
adjustment  to  the  labor  portion  of  the 
PPS  rates  on  the  most  recent  pre-floor 
and  pre-reclassified  hospital  wage  index 
avaihble  at  the  time  of  publication  of 
this  notice,  which  is  discussed  in 
section  in.D  of  this  notice  with 
comment  period. 

As  discussed  in  the  July  3,  2000  HH 
PPS  final  rule,  for  episodes  with  four  or 
fewer  visits,  Medicare  pays  the  national 
per-visit  amount  by  discipline,  referred 
to  as  a  LUPA.  We  update  the  national 
per-visit  amounts  by  discipline  annually 
by  the  applicable  home  health  market 
basket.  We  adjust  the  national  per-visit 
amoimt  by  the  appropriate  wage  index 
based  on  the  site  of  service  for  the 
beneficiary  as  set  forth  in  $  484.230.  We 
adjust  the  labor  portion  of  the  updated 
national  per-visit  amounts  by  discipline 
used  to  calculate  the  LUPA  by  the  most 
recent  pre-floor  and  pre-reclassified 
hospital  wage  index  available  at  the 
time  of  publication  of  this  notice,  as 
discussed  in  section  III.D  of  this  notice 
with  comment  period. 

As  outlined  in  the  July  3,  2000  HH 
PPS  final  rule,  Medicare  pays  the  60-day 
case-mix  and  wage  adjusted  episode 
payment  on  a  split  percentage  payment 
approach.  The  split  percentage  payment 
approach  includes  an  initial  percentage 
payment  and  a  final  percentage  payment 
as  set  forth  in  §  484.205(b)(1)  and  (b)(2). 
We  may  base  the  initial  percentage 
payment  on  the  submission  of  a  request 
for  anticipated  payment  and  the  final 
percentage  payment  on  the  submission 
of  the  d^m  for  the  episode,  as 
discussed  in  regulations  in  $  409.43. 
The  claim  for  the  episode  that  the  HHA 
submits  for  the  final  percentage 
payment  determines  the  total  pajrment 
amount  for  the  episode  and  whether  we 
make  an  applicable  adjustment  to  the 
60-day  case-mix  and  wage  adjusted 
episode  payment.  The  end  date  of  the 
60-day  episode  as  reported  on  the  claim 
determines  the  rate  level  at  which 
Medicare  will  pay  the  claim  for  the 
fiscal  period. 


As  discussed  in  the  July  3,  2000  HH 
PPS  final  rule,  we  may  adjust  the  60-day 
case-mix  and  wage  adjusted  episode 
payment  based  on  the  information 
submitted  on  the  claim  to  reflect  the 

following: 

•  A  low  utilization  payment  provided 

on  a  per-visit  basis  as  set  forth  in 
§  484.205(c)  and  §  484.230. 

•  A  partial  episode  payment 
adjustment  as  set  forth  in  §  484.205(d) 
and  §484.235. 

•  A  significant  change  in  condition 
adjustment  as  set  forth  in  §  484.205(e) 
and  §484.237. 

•  An  outlier  payment  as  set  forth  in 

§  484.205(f)  and  §484.240. 

This  notice  with  comment  period 
reflects  the  updated  national  60-day 
episode  rate,  the  national  per-visit 
amounts  used  to  calculate  the  LUPA, 
and  imputed  costs  for  the  outlier 
payment  for  FY  2003  that  are  effective 
October  1,  2002. 

B.  FY  2003  Update  to  the  Home  Health 
Market  Basket  Index 

Section  1895(b)(3)(B)(U)  of  the  Act 
requires  the  standard  prospective 
payment  amounts  to  be  increased  by  a 
factor  equal  to  the  home  health  market 
basket  minus  1.1  percentage  points  for 
FY  2003.  This  has  been  codined  in 
r^ulaticms  in  §484.225. 

•  FY  2003  Adjustments 

In  calculating  the  annual  update  for 
the  FY  2003  60-day  episode  rates,  we 
first  looked  at  the  FY  2002  rates  as  a 
starting  point.  The  FY  2002  national  60- 
day  episode  rate  is  $2,274.17.  Second, 
we  took  into  account  section  501  of 

BIPA. 

As  stated  in  the  background  section  of 
this  update  notice,  section  501  of  BIPA 
revised  the  statute  to  require  the 
application  of  the  15  percent  reduction 
on  payment  limits  imder  the  interim 

fiayment  system  (IPS),  which  is  no 
onger  in  efiisct  for  home  health  services, 
for  FY  2003.  This  statutory  provision 
required  an  estimation  of  what  Medicare 
spending  would  have  been  in  FY  2001 
ifthe  IPS  were  still  in  effect  and  its 
limits  reduced  by  15  percent  updated  to 
FY  2003  in  determining  the  HH  PPS 
rates.  It  is  important  to  note  that  HH 
PPS,  not  the  Interim  payment  system, 
has  been  in  effect  since  October  1 ,  2000. 
Originally,  the  Balanced  Budget  Act  of 
1997  (BBA),  Public  Law  105-3^ 
enacted  on  August  5, 1997,  statutory 
language  required  the  base  year  PPS 
rates  to  be  budget  neutral  to  what  we 
would  have  paid  under  the  IPS  if  the 

C -beneficiary  and  per-visit  limits  had 
n  reduced  by  15  percent.  At  the  time 
of  the  BBA,  when  HHAs  wrere  paid  the. 
lower  of  their  actual  costs  or  the  cost 
limits,  most  HHAs  were  paid  at  their 
limits.  Absent  any  behavioral  offset. 


lowering  the  IPS  limits  by  1 S  percent 
would  have  resulted  in  a  straight 
reduction  of  15  percent  of  Medicare 
spending  for  home  health  services. 

At  the  time  the  BBA  was  enacted,  we 
believed  that  the  industry  would 
eventually  alter  their  behavior  to  avoid 
reaching  the  cost  limits,  and  therefore 
upon  implementation  of  the  15  percent 
reduction,  not  all  HHAs  would  reach 
the  level  of  the  limits  as  reduced.  We 
believed  that  the  industry  would 
respond  to  the  reduced  limits  by 
increasing  the  nimiber  of  low-cost 
beneficiaries  served,  thereby  increasing 
the  costs  and  decreasing  the  effect  of  the 
limits. 

As  a  result  of  this  anticipated 
behavior,  we  determined  that  the  level 
by  which  actual  payments  would  be 
reduced  by  lowering  the  limits  would 
not  be  the  same  as  the  percent  by  which 
the  limits  themselves  would  be  lowered. 
That  is,  the  application  of  the  15  percent 
reduction  in  cost  limits  would  lead  to  a 
7  percent  reduction  in  aggregate  home 
health  spending,  hence,  equivalently  a  7 
percent  reduction  in  HH  PPS  payments. 
The  statute  requires  us  to  look  at  the  15 
percent  reduction  to  the  IPS  limits 
updated  to  FY  2003.  In  determining 
how  to  calcidate  and  implement  the  HH 
PPS  rates  using  the  required  15  percent 
reduction  in  cost  limits,  we  still  believe 
the  HHAs  would  have  altered  their 
behavior  to  avoid  reaching  the  limits. 
Thus,  we  retain  our  assumptions  that 
result  in  the  7  percent  reduction  in 
overall  payments.  Based  on  the  latest 
availaUe  reliable  date,  our  best  estimate 
is  that*a  15  percent  reduction  in  cost 
limits  would  resvilt  in  a  7  percent 
reduction  in  aggregate  home  health 
spending  andTmwefore,  equivalently  a 
7  percent  reduction  on  home  health 
spending. 

Accordingly,  we  calculate  the  FY 
2003  HH  PPS  rates  by  first  reducing  the 
FY  2002  HH  PPS  rates  by  7  percent. 
That  amount  is  updated  by  the 
applicable  home  health  market  basket 
increase  minus  1.1  percentage  points,  as 
required  by  the  statute.  It  is  important 
to  note  that  Medicare  home  health 
payments  are  projected  to  continue  to 
grow,  even  with  the  effect  of  the  15 
percent  reduction  to  the  IPS  limits. 
Under  President  Bush's  FY  2003  budget, 
which  assumes  no  further  delays  in  the 
reduction.  Medicare's  total  home  health 
spending  is  projected  to  increase  12.2 
percent  in  FY  2003. 8.3  percent  in  FY 
2004,  and  7.4  percent  in  FY  2005. 

In  order  to  calculate  the  FY  2003 
national  60-day  episode  rate,  the  FY 
2002  national  60^y  episode  rate 
($2,274.17)  is  multiplied  by  93  to  tdce 
into  account  section  501  of  BIPA.  The 
annual  update  ba  FY  2003  is  the  home 
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health  market  basket  minus  1.1 
percentage  points  as  defined  in  section 
1895(b)(3)(B)(ii}  of  the  Act.  The  home 
health  market  basket  increase  for  FY 


2003  is  3.2  percent.  The  previous 
amoimt  is  increased  by  the  FY  2003 
home  health  market  basket  increase 
minus  1.1  percentage  points  (2.1 


percent)  to  yield  the  updated  FY  2003 
national  60-day  episode  rate  ($2,159.39). 


National  60-Day  Episode  Amounts  Reduced  by  7%  Per  Analysis  of  Section  501  of  BIPA,  Updated  by  the 
Home  Health  Market  Basket  Minus  1.1%  for  FY  2003  Before  Case-Mix  Adjustment,  Wage  Index  Adjust- 
ment Based  on  the  Site  of  Service  for  the  Beneficiary  or  Applicable  Payment  Adjustment 


Total  standardized  prospective  payment  amount  per  60-day  episode  for  FY  2002 

7%  Reduction 

Due  to  Section 

501  of  BIPA 

Multiply  by  1 
plus  tt>e  Home 
Healtti  Market 

Basket  minus 
1.1% 

Final  FY  2003 
Updated  Na- 
tional 60-day 
Episode  Rate 

$2,274.17 .....; 

X.93 

X  1.021 

S2. 159.39 

•  National  Per-visit  Amounts  Used  to 
PayLUPAs  and  Compute  Imputed  Costs 
used  in  Outlier  Calculations. 

As  discussed  previously  in  this  notice 
with  comment  period,  the  policies 
governing  the  LUPAs  and  outlier 
calculations  set  forth  in  the  July  3,  2000 
HH  PPS  final  rule  will  continue  during 
FY  2003.  In  calculating  the  annual 
update  for  the  FY  2003  national  per- 
visit  amounts  we  use  to  pay  LUPAs  and 
to  compute  the  imputed  costs  in  outlier 


calculations,  we  again  looked  at  the  FY 
2002  rates  as  a  starting  point.  We  used 
the  same  approach  to  implement  section 
501  of  BIPA.  The  statute  requires  us  to 
look  at  the  15  percent  reduction  to  the 
IPS  limits  in  FY  2003,  2  years  after  HH 
PPS  has  been  implemented  and  the  IPS 
has  ended.  As  stated  previously,  we 
believe  the  HHAs  would  have  altered 
their  behavior  to  avoid  reaching  the  IPS 
limits.  We  have  determined  that 
behavioral  response  would  translate  the 


required  15  percent  reduction  in  cost 
limits  into  a  7  percent  reduction  in 
overall  payments  in  FY  2003.  In 
response  to  section  501  of  BIPA,  we 
reduced  the  national  per-visit  amounts 
by  home  health  discipline  by  7  percent. 
Those  amounts  are  then  increased  by 
the  FY  2003  home  health  market  basket 
increase  minus  1.1  percentage  points  to 
yield  the  updated  per-visit  amounts  for 
each  home  health  discipline  for  FY 
2003.  (See  table  below.) 


National  Per-Visit  Amounts  for  LUPAs  and  Outlier  Calculations  Reduced  by  7%  Per  Analysis  of  Section 
501  OF  BIPA,  Updated  by  the  Home  Health  Market  Basket  Minus  1.1%  for  FY  2003  Before  Wage  Index 
Adjustment  Based  on  the  Site  of  Service  for  the  Beneficiary  or  Applicable  Payment  Adjustment  Up- 
dated BY  THE  Home  Health  Market  Basket  Minus  1.1%  for  FY  2003 


Home  Health  Discipline  type 


Final  per-visit 
amounts  per 
60-day  epi- 
sode for  FY 
2002  for 
LUPAs 


7%  Reduction 

Due  to  section 

501  of  BIPA 


Multiply  by  1 

plus  Home 

Healtti  Market 

Basket  minus 

1.1% 


Final  per-visit 

payment 

amount  per 

discipline  for 

FY  2003  for 

LUPAs 


Home  Healtfi  Aide  

Medical  Social  Services 

Occupational  Therapy 

Physical  Therapy  

Skilled  Nursing 

Speech-Language  Pathology 


$44.95 
$159.14 
$109.28 
$108.55 
$99.28 
$117.95 


x.93 
x.93 
x.93 
x.93 
x.93 
x.93 


1.021 
1.021 
1.021 
1.021 
1.021 
1.021 


$42.68 

$151.11 
$103.77 
$103.07 
$94.27 
$112.00 


C.  Rural  Add-On  as  Required  by  the 
BIPA 

Section  508  of  the  BIPA  requires,  for 
home  health  services  furnished  in  a 
rural  area  (as  defined  in  section 
1886(d)(2)(D)  of  the  Act)  on  or  after 
April  1,  2001  and  before  April  1,  2003, 
that  the  Secretary  increase  by  10  percent 
the  payment  amount  otherwise  made 
under  section  1895  of  the  Act  for 
services.  The  statute  waives  budget 
neutrality  related  to  this  provision  as  it 
specifically  states  that  the  Secretary 
shall  not  reduce  the  standard 
prospective  payment  amount  (or 
amounts)  under  section  1895  of  the  Act 
applicable  to  home  health  services 
furnished  during  a  period  to  offset  the 


increase  in  payments  resulting  in  the 
application  of  this  section  of  the  statute. 

Section  508  provides  for  payment  for 
the  national  standardized  episode 
amounts  and  LUPA  national  per-visit 
amounts  for  the  first  half  of  FY  2003  by 
an  additional  10  percent  for  home 
health  services  furnished  in  rural  areas 
where  the  site  of  service  for  the 
beneficiary  is  a  non-MSA  area.  By 
statute,  the  10  percent  rural  add-on 
applies  to  home  health  services 
furnished  in  a  rural  area  (as  defined  in 
section  1886(d)(2)(D)  of  the  Act)  on  or 
after  April  1,  2001  and  before  April  1, 
2003.  Therefore,  the  10  percent  nu^ 
add-on  ends  mid-FY  2003  for  episodes 
ending  on  or  after  April  1,  2003.  The 
applicable  case-mix  and  wage  index 


adjustment  is  subsequently  applied  for 
the  provision  of  home  health  services 
where  the  site  of  service  is  the  non- 
Metropolitan  Statistical  Area  (MSA)  of 
the  beneficiary.  Similarly,  the 
applicable  wage  index  adjustment  is 
subsequently  applied  to  the  LUPA  per- 
visit  amounts  adjusted  for  the  provision 
of  home  health  services  where  the  site 
of  service  for  the  beneficiary  is  a  non- 
MSA  area.  We  implemented  this 
provision  for  FY  2001  on  April  1.  2001 
through  the  Program  Memorandimi, 
"Restoration  of  Full  Home  Health 
Market  Basket  Update  for  Home  Health 
Services  for  Fiscal  Year  2001  and 
Temporary  10  Percent  Payment  Increase 
for  Home  Health  Services  Furnished  in 
a  Rural  Area  for  24  Months  Under  the 
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Home  Health  Prospective  Payment 
System  (HH  PPS)"  (Transmittal  A-01- 
06  issued  January  16,  2001)  and  for  FY 


2002  through  the  FY  2002  annual  HH 
PPS  update  notice  published  on  June 
29.  2001  in  the  Federal  Register  (66  FR 


34687).  (See  FY  2003  add-on  noted  in 
tables  below.) 


FY  2003  Rural  Ado-On  to  60-day  Episode  Payment  Amouhts  Ending  Before  April  1.  2003  for  Beneficiaries 

WHO  RESIDE  IN  A  NON-MSA  AREA  BEFORE  CASE-MIX  ADJUSTMENT.  WAGE  INDEX  ADJUSTMENT  BASED  ON  THE  SiTE 
OF  SERVICE  OF  THE  BENEFICIARY.  OR  APPLICABLE  PAYMENT  ADJUSTMENT '  

FY  2003  Final 
payment 
amount  per 
60-day  epi- 
sode ending 

before  April  1. 
2003  for  a 

-  beneficiary 
wtK>60Ktay 
resides  in  a 

rural  non-MSA 
area 


Payment  amount  per  60Klay  episode  for  FY  2003 


$2,159.39 


$2,375.33 


FY  2003  RURAL  ADD-ON  TO  LUPA  PER-VlSIT  AMOUNTS  FOR  EPISODES  ENDING  BEFOREAPRIL  1.  2003  BEFORE  WAGE 
ADJUSTMENT  BASED  ON  THE  SiTE  OF  SERVICE  OF  THE  BENEFICIARY  WHO  RESIDES  IN  A  NON-MSA  AREA  OR  PAY- 
MENT Applicable  Adjustment  


Home  Health  Discipline  type 


Home  Healtti  Aide  

Medical  Social  Services 

Ocojpational  Ttierapy 

Ptiysical  Therapy  

Skilled  Nursing 

Speech-Language  pathology 


Final  per-visit 

payment 
amount  per 
eOKlay  epi- 
sodes for  FY 
2003  for 
LUPAs 


$42.68 
$151.11 
$103.77 
$103.07 
$94.27 
$112.00 


10%  add-on 


xl.10 
xl.10 
xl.10 
xl.10 
xl.10 
xl.10 


FY  2003  Final  per- 
visit  payment  amount 
per  eOKiay  episodes 
ending  Before  April  1 . 
2003  for  LUPAs  for  a 
bef>eficiary  who  re- 
sides in  a  non-MSA 
area 


$46.95 
$166.22 
$114.15 
$113.38 
$103.70 
$123.20 


p.  Wage  Index 

Sections  1895(b)(4)(A)(ii)  and  (b)(4)(C) 
of  the  Act  require  the  Secretary  to 
establish  area  wage  adjustment  foctors 
that  reflect  the  relative  level  of  wages 
and  wage-related  costs  applicable  to  the 
furnishing  of  home  health  services  and 
to  provide  appropriate  adjustments  to 
the  episode  payment  amounts  under  HH 
PPS  to  account  for  area  wage 
differences.  We  apply  the  appropriate 
wage  index  value  to  the  labor  portion  of 
the  HH  PPS  rates  based  on  the 
geo^phic  area  in  which  the  beneficiary 
received  home  health  services.  We 
determine  each  HHA's  labor  market  area 
based  on  definitions  of  MSAs  issued  by 
the  Office  of  Management  and  Budget 
(OMB). 

As  discussed  previously  and  set  forth 
in  the  July  3,  2000  final  rule,  the  statute 
provides  that  the  wage  adjustment 
factors  may  be  the  factors  used  by  the 
Secretary  for  piuposes  of  section 
1886(d)(3)(E)  of  the  Act  for  hospital 
wage  adjustment  factors.  Again,  as 
discussed  in  the  July  3.  2000  final  rule. 


we  used  the  most  recent  pre-floor  and 
pre-reclassified  hospital  wage  index 
available  at  the  time  of  publication  of 
this  notice  to  adjust  the  labor  portion  of 
the  HH  PPS  rates  based  on  the 
geographic  area  in  which  the  beneficiary 
receives  the  home  health  services.  We 
believe  the  use  of  the  most  recent 
available  pre-floor  and  pre-reclassified 
hospital  wage  index  data  results  in  the 
appropriate  adjustment  to  the  labor 
portion  of  the  costs  as  required  by 
statute.  (See  addenda  A  and  B  of  this 
notice  with  comment  period, 
respectively,  for  the  nlral  and  urban 
hospital  wage  indexes.) 

E.  Clarification  of  Policy  Governing 
Current  Accelerated  Payment  Policy 

Since  the  implementation  of  the  HH 
PPS  in  2000,  we  have  received 
questions  concerning  the  regulations 
governing  accelerated  payments  under 
HH  PPS.  We  wish  to  clarify  the 
provisions  for  accelerated  payments  for 
HHAs  set  forth  in  $  484.245(a).  This 
general  rule  was  not  meant  to  be 
restrictive,  but  to  complement  the 


regulations  governing  intermediary 
accelerated  payments  to  providers  in 
§  413.64(g).  The  regulations  at 
§  413.64(g)  governing  the  criteria  for 
accelerated  payments  to  providers  have 
not  changed  under  HH  PPS.  Accelerated 
payments  are  permitted  under  HH  PPS 
for  HHAs  that  meet  the  longstanding 
qualifying  criteria.  When  a  provider 
requests  an  accelerated  payment,  it  may 
be  made  to  the  provider,  as  set  forth  in 
§  413.64(g).  This  provision  includes  an 
HHA  that  is  receiving  payment  under 
the  HH  PPS  under  several  conditions. 
For  example,  an  HHA  continues  to  be 
eligible  to  receive  accelerated  payment 
under  §41 3.64(g)  if  it  is  experiencing 
financial  difficulties  because  there  is  a 
delay  by  the  intermediary  in  making 
payments  or  in  exceptional  situations, 
in  which  the  HHA  has  experienced  a 
temporary  delay  in  preparing  and 
submitting  bills  to  the  intermediary 
beyond  its  normal  billing  cycle. 

IV.  Waiver  of  Propoeed  Ridemaking 

We  ordinarily  publish  a  proposed 
notice  in  the  Federal  Register  to  provide 
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a  period  for  public  comment  before  the 
provisions  of  a  notice  such  as  this  take 
effect!  We  can  waive  this  procedure, 
however,  if  we  find  good  cause  that  a 
notice-and-comment  procedure  is 
impracticable,  luinecessary,  or  contrary 
to  the  public  interest  and  we 
incorporate  a  statement  of  finding  and 
its  reasons  in  the  notice  issued. 

We  believe  it  is  unnecessary  to 
imdertake  a  proposed  notice  with 
comment  period  as  the  statute  requires 
annual  updates  to  the  HH  PPS  rates,  the 
methodologies  used  to  update  the  rate 
have  been  previously  subject  to  public 
comment,  and  this  notice  reflects  the 
application  of  previously  established 
methodologies.  Further,  the  rural  add- 
on and  adjustments  to  FY  2001  HH  PPS 
rates  that  were  required  by  the  BIPA 
before  this  annual  update  for  the  FY 
2003  PPS  rates  are  dictated  by  statute 
and  do  not  require  an  exercise  of 
discretion.  In  addition,  the  clarification 
to  the  accelerated  payment  policy 
reflects  no  substantive  change  in  policy 
and  practice.  Therefore,  for  good  cause, 
we  waive  prior  notice  and  comment 
procedures.  As  indicated  previously,  we 
are,  however,  providing  a  60-day 
comment  period  for  public  comment. 

V.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Vi.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  major  comments  in  the 
preamble  to  that  document. 

VII.  Regulatory  Impaf:t  Analysis 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993.  Regulatory 
Planning  and  Review)  and  the 
Regulatory  Flexibility  Act  (RFA) 
(September  19, 1980  Pub.  L.  96-354). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and,  if 


regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  1  year).  The  update  set  forth  in 
this  notice  applies  to  Medicare 
payments  under  HH  PPS  in  FY  2003. 
Accordingly,  the  analysis  that  follows 
describes  the  impact  in  FY  2003  only. 
We  estimate  that  there  will  be  an 
additional  $320  million  in  FY  2003 
expenditures  attributable  to  the  FY  2003 
market  basket  increase  of  2.1  percent. 
The  statute  requires  the  FY  2003  home 
health  market  basket  increase  of  3.2 
percent  to  be  reduced  by  1.1  percentage 
points.  Section  501  of  BIPA  requires  the 
application  of  the  15  percent  reduction 
on  payment  limits  under  the  IPS,  which 
is  no  longer  in  effect,  for  home  health 
services  updated  to  FY  2003.  This 
statutory  provision  requires  the 
estimation  of  what  Medicare  spending 
would  have  been  if  the  IPS  limits  were 
reduced  by  15  percent  and  updated  to , 
FY  2003.  To  achieve  this  level  of  home 
health  spending,  we  will  reduce  the  HH 
PPS  rates  by  7  percent.  The  impact  on 
providers  due  to  the  implementation  of 
the  7  percent  reduction  is  to  reduce 
Medicare  home  health  spending  by  $821 
million  in  FY  2003,  $1,132  million  in 
FY  2004,  and  $1,212  million  in  FY 
2005.  As  stated  above,  the  expenditures 
outlined  in  this  notice  exceed  the  $100 
million  yearly  threshold  for  a  major  rule 
as  defined  in  title  5,  USC,  section 
804(2),  and  for  a  significant  regulatory 
action  as  defined  in  E.O.  12866. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act.  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  MSA  and  has  fewer  than  100  beds.  We 
have  determined  that  this  notice  with 
comment  period  will  not  have  a  ', 
significant  economic  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals^^ 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $10 


million  or  less  annually.  For  purposes  of 
the  RFA,  we  consider  most  HHAs  to  be 
small  entities.  Individuals  and  States  are 
not  included  in  the  definition  of  a  small 
entity.  This  notice  with  comment  period 
reflects  the  statutory  update  to  the  HH 
PPS  rates  published  in  the  July  3,  2000 
final  rule  as  amended  by  the  BIPA,  but 
will  have  a  significant  positive  effect 
upon  small  entities. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  We 
believe  this  notice  with  comment  period 
will  not  mandate  expenditures  in  that 
amount. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  publishes  a  notice 
with  comment  period  that  imposes 
substantial  direct  requirement  costs  on 
State  and  local  governments,  preempts 
State  law,  or  otherwise  has  Federalism 
implications.  We  have  reviewed  this 
notice  under  the  threshold  criteria  of 
Executive  Order  13132,  Federalism.  We 
have  determined  that  this  notice  will 
not  have  substantial  direct  effects  on  the 
rights,  roles,  and  responsibilities  of 
States. 

B.  Anticipated  Effects 

In  accordance  with  the  requirements 
of  section  1895(b)(3)  of  the  Act,  we 
publish  an  update  for  each  subsequent 
fiscal  year  that  will  provide  an  update 
to  the  payment  rates.  Section  1895(b)(3) 
of  the  Act  requires  us.  for  FY  2003.  to 
increase  the  prospective  payment 
amoimts  by  the  home  health  market 
basket  increase  minus  1.1  percentage 
points.  The  home  health  market  basket 
increase  for  FY  2003  is  3.2  percent. 
Taking  into  account  the  provisions  of 
section  1895(b)(3)  of  the  Act,  the  FY 
2003  home  health  market  basket 
increase  of  3.2  percent  is  reduced  by  1.1 
percentage  points  yielding  a  2.1  percent 
increase  for  FY  2003.  For  the  sake  of 
clarity,  we  have  also  included  the 
amounts  as  increased  by  the  rural  add- 
on provision  under  section  508  of  the 
BIPA. 

Before  we  determine  the  impact  of  the 
update  of  the  FY  2002  national  60-day 
episode  rate  by  the  applicable  home 
health  market  basket  increase,  we  need 
to  review  prior  legislation  affecting 
home  health  payment  svstems.  Section 
4602  of  the  BBA  implemented  IPS  for 
FY  1998  through  FY  1999,  which  was 
composed  of  both  per-visit  limits  and  a 
per-beneficiary  limit.  The  per-visit 
limits  were  similar  to  the  per-visit  limits 
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previously  in  place  but  reduced  to  105 
percent  of  the  median  (previous  limits 
were  set  at  112  percent  of  the  mean)  and 
applied  in  the  aggregate  (that  is,  across 
disciplines,  while  the  limits  were 
specified  for  each  of  six  disciplines). 
The  per-beneficiary  limit  was  a  blend  of 
an  agency-specific  rate  and  a  national 
rate  for  agencies  having  a  1994  cost 
report  and  a  national  rate  for  those 
agencies  not  in  existence  in  FY  1994. 
An  agency  was  paid  the  lower  of  the 
following: 

•  Its  actual  costs. 

•  The  costs  from  applying  each  of  the 
per-discipline  limits  to  the  number  of 
visits  of  that  discipline,  in  the  aggregate. 

•  The  costs  from  applying  the  agency- 
specific  limit  to  the  number  of 
beneficiaries  served  by  that  agency. 

Section  4603  of  BBA  required  that  a 
PPS  be  implemented  beginning  with  FY 
2000.  The  implementation  of  PPS  was, 
however,  postponed  imtil  FY  2001  by 
section  5101(c)  of  OCESAA.  BBA 
required  that  initial  budget  neutrality 
under  HH  PPS  for  FY  20OO  be  calculated 
for  what  expenditures  would  have  been 
in  FY  2000  if  the  IPS  had  continued  to 
be  in  effect,  but  with  both  the  per-visit 
and  per-beneficiary  limits  in  effect  on 
September  30, 1999  (the  last  day  of  FY 
1999)  reduced  by  15  percent.  That  is, -we 
had  to  estimate  what  Medicare 
expenditures  would  have  been  if  the  IPS 
had  continued  for  another  year,  but  with 
the  per-visit  and  per-beneficiary  limits 
reduced  by  15  percent.  This  further 
reduction  of  the  per-visit  and  per- 
beneficiary  limits  was  to  ensure  that 
home  health  spending  was  below  the 
levels  of  the  IPS. 

BIPA  did  not  delay  the  starting  date 
for  HH  PPS.  However,  it  did  delay 
application  of  the  15-percent  reduction 
in  the  IPS  cost  limits.  The  statute 
requires  that  HH  PPS  rates,  beginning 
with  FY  2003,  be  equal  to  the  amounts 
that  would  have  been  effective  for  the 
IPS  for  FY  2001  with  a  15-percent 
reduction  in  per-visit  and  per- 
beneficiary  cost  limits  in  effect  on 
September  30,  2000,  the  last  day  of  the 
IPS.  The  updates  for  FY  2003.  as 
otherwise  applied,  would  be  added  to 
the  HH  PPS  reduced  rates. 

The  key  to  the  calculation  is  the 
estimation  of  what  Medicare  home 
health  expenditures  would  have  been  in 
FY  2001.  The  determination  of  those 
expenditures  requires,  by  statute,  an 
estimation  of  those  expenditures  with 
the  per-visit  and  per-beneficiary  limits 
reduced  by  15  percent.  The  estimate 
entails  throe  key  elements. 

First,  it  requires  an  estimate  of  the 
distribution  of  agencies'  costs  relative  to 
per-visit  and  per-beneficiary  aggregate 
limits.  For  example,  if  all  agencies'  costs 


were  at  or  above  the  per-visit  or  per- 
beneficiary  limits,  lowering  the  limits 
by  15  percent  would  have  saved  15 
percent.  Similarly,  if  some  agencies' 
costs  were  between  85  percent  and  100 
percent  of  either  cost  limit,  lowering  the 
cost  limits  by  15  percent  would  achieve 
less  than  15  percent  savings.  Likewise, 
if  some  agencies'  costs  were  below  85 

fiercent  of  both  cost  limits,  lowering  the 
imits  by  15  percent  would  not  achieve 
savings  (since  agencies  would  be  paid 
their  actual  costs). 

Second,  an  estimation  of  home  health 
expenditures  for  FY  2001  requires  an 
estimate  of  the  annual  increase  in  the 
cost  limits  under  IPS  if  the  IPS  cost 
limits  were  continued.  Since  IPS  did  not 
apply  for  FY  2001,  the  annual  increase 
in  cost  limits  that  would  have  applied 
must  be  estimated.  We  also  need  to 
estimate  how  costs  have  increased 
relative  to  the  cost  limits.  For  example, 
the  cost  limits  were  increased  by  the 
market  basket  but  agency  costs  would 
have  most  likely  increased  by  some 
higher  percentage.  * 

Finally,  under  the  statutory 
parameters,  the  estimate  requires  an 
assessment  of  the  behavioral  response  of 
HHAs  to  a  lowering  of  the  per-visit  and 
per-beneficiary  limits  that  we  estimate 
for  FY  2001  home  health  expenditures. 
An  assessment  of  behavioral  response  is 
particularly  important  given  the 
patterns  of  Medicare  home  health 
spending  and  utilization  that  have 
fluctuate  dramatically  over  the  last  10 
years.  Dramatic  increases  in  home 
health  spending  reflect  very  large 
increases  in  the  number  of  visits  per 
person  served  and  increases  in  the 
number  of  persons  receiving  home 
health  services.  This  is  the  behavioral 
response  expected  under  a  cost-based 
reimbursement  system.  Furthermore, 
HH  PPS  provides  an  incentive  for 
agencies  to  provide  fewer  visits  than 
before  since  they  are  paid  a  flat  dollar 
amoimt  to  cover  all  services  within  a  60- 
day  time  period.  Preliminary  FY  2001 
data  show  that  the  number  of  home 
health  visits  in  the  first  year  of  HH  PPS 
has  decreased  by  a  significant 

Ercentage  compared  to  FY  2000,  the 
tt  year  of  IPS.  Meanwhile, 
reimbursement  per  visit  is  projected  to 
increase  substantially.  This  is  the  type 
of  behavioral  response  that  is  consistent 
vtrith  the  incentives  of  the  new  payment 
system. 

Taking  into  account  all  these 
considerations  and  using  the  latest 
available  reliable  data,  we  have 
determined  that  at  the  time  the  BBA  was 

[)assed.  the  15-percent  reduction  in  the 
imits  would  rmult  in  a  7-percent 
reduction  in  aggregate  home  health 
spending.  We  continue  to  believe  that 


this  is  the  best  estimate  of  the  level  to 
which  spending  would  have  been 
reduced  under  the  conditions 
prescribed  by  the  BBA,  namely 
extension  of  the  IPS  through  FY  2001 
(the  first  year  of  HH  PPS)  but  with  a  15- 
percent  reduction  in  each  of  the  IPS  cost 
limits.  Therefore,  to  achieve  this  level  of 
home  health  spending,  we  will  reduce 
the  HH  PPS  payments  by  7  percent. 

At  the  time  the  BBA's  enactment,  the 
most  recent  settled  cost  report  data  for 
HHAs  showed  that  most  agencies'  costs 
were  at  about  the  level  of  the  existing 
cost  limits.  If  the  limits  were  lowered  by 
15  percent  then,  absent  changes  in  the 
level  of  services  provided,  the  resulting 
reduction  in  the  HH  PPS  rates  would  be 
15  percent.  For  example,  if  home  health 
spending  costs  were  $10  billion  and  all 
agencies  were  at  the  level  of  the  limits, 
this  level  would  also  be  $10  billion.  If 
the  level  of  the  cost  limits  were  lowered 
to  $10  billion  multiplied  by  (1  minus 
.15)  it  would  be  equal  to  $8.5  billion. 
Then  savings  to  the  Medicare  program 
would  be  cost-limits  divided  by  costs, 
for  example,  1.5  billion  divided  by  10 
billion  or  15  percent. 

CMS  actuaries  believed,  based  on  past 
experience,  that  agencies  would  alter 
the  nature  and  quantity  of  the  services 
provided  to  achieve  costs  below  the  cost 
limits.  Therefore,  a  full  15  percent 
reduction  would  not  be  required.  The 
actuaries  assumed  that  50  percent  of 
total  HHA  costs  would  be  for  agencies 
that  reached  the  per  beneficiary  limits 
and  45  percent  of  total  HHA  costs 
would  be  for  agencies  that  reached  the 
per-visit  limit.  The  actuaries  further 
assumed  that  the  remaining  5  percent  of 
total  HHA  costs  were  under  both  limits 
before  the  15  percent  reduction.  After 
the  reduction,  about  5  percent  of  their 
costs  would  now  be  over  the  limits.  Th6 
actuaries  assumed  that  65  percent  of  the 
savings  from  the  per  beneficiary  limit 
reduction  would  be  lost  and  50  percent 
of  the  savings  from  the  per-visit  limit 
reduction  would  be  lost.  For  example. 
(.65  multiplied  by  .5)  added  to  (.5 
multiplied  by  .45)  or  55  percent  of  the 
15  percent  reduction  would  be  lost.  This 
results  in  a  net  savings  of  (1-.55) 
multiplied  by  .15)  added  to  (.05 
multiplied  by.05),  or  7  percent.  Thus, 
the  actuaries  estimate  that  HHAs  faced 
with  a  potential  IS  percent  reduction 
would  alter  HHA  behavior  and  would 
likely  sustain  a  real  reduction  of  only  7 
percent.  Because  the  real  conditions 
imder  which  behavior  would  change 
cannot  be  replicated,  the  actuaries 
continue  to  believe  this  model  is  the 
most  appropriate  expression  of  the 
statute's  requirement  for  an  estimate. 

Both  the  applicable  home  health 
mari»t  basket  increase  of  2.1  percent  for 
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FY  2003  and  the  7  percent  reduction  in 
aggregate  home  health  PPS  payments 
due  to  the  required  15  percent  reduction 
in  the  estimation  of  the  IPS  limits  apply 
to  all  Medicare  participating  HHAs.  We 
do  not  believe  there  is  a  differential 
impact  due  to  the  aggregate  nature  of  the 
update. 

We  implemented  the  rural  add-on 
amounts  for  FY  2002,  effective  on  April 
1 ,  2001  through  the  Program 
Memorandum,  "Restoration  of  Full 
Home  Health  Market  Basket  Update  for 
Home  Health  Services  for  Fiscal  Year 
2001  and  Tempbrary  10  Percent 
Payment  Increase  for  Home  Health 
Services  Furnished  in  a  Rural  Area  for 
24  Months  Under  the  Home  Health 
Prospective  Payment  System  (HH  PPS)" 
(Transmittal  A-01-06,  issued  January 
16,  2001)  and  the  FY  2002  HH  PPS 
Update  Notice  (66  FR  34687).  Section 
508  of  the  BIPA  provides  a  10  percent 
rural  add-on  for  home  health  services 
furnished  to  beneficiaries  whose  site  of 
service  is  a  rural  area  (non-MSA)  for  24 
months  beginning  with  episodes  ending 
on  or  after  April  1,  2001  and  before 
April  1.  2003.  The  10  percent  rural  add 
on  applies  to  episodes  ending  before 
April  1,  2003  and.  therefore,  will  end    . 
mid  FY  2003.  as  required  by  the  statute. 

1.  Effects  on  the  Medicare  Program 

This  notice  with  comment  period 
merely  provides  a  percentage  update  to 
all  Medicare  HHAs.  Therefore,  we  have 
not  furnished  any  impact  tables.  We 
increase  the  payment  to  each  Medicare 
HHA  equally  by  the  home  health  market 
basket  update  for  FY  2003,  as  required 
by  statute.  There  is  no  differential 
impact  among  provider  types.  The 
impact  is  in  the  aggregate.  We  estimate 
that  there  will  be  an  additional  $320 
million  in  FY  2003  expenditures 
attributable  to  the  applicable  FY  2003 
market  basket  increase  of  2.1  percent. 
As  stated  above,  expenditures  outlined 
in  this  notice  exceed  the  $100  million 
yearly  threshold  for  a  major  rule,  as 
defined  in  Title  5,  U.S.C,  section  804(2) 
and  for  a  significant  regulatory  action, 
as  defined  in  E.O.  12866. 


As  discussed  previously,  section  501 
of  BIPA  impacts,  the  estimated  Medicare 
home  health  expenditures  in  FY  2003. 
Section  1864(b)(3)(A)(i)(III)  of  the  Act. 
as  redesignated  by  section  501  of  the 
BIPA,  requires  for  FY  2003  the 
estimation  of  what  would  have  been 
paid  under  the  IPS  with  the  IPS  cost 
limits  reduced  by  15  percent,  if  the  IPS 
had  been  updated  to  FY  2003.  At  that 
time  of  the  BBA,  lowering  the  limits  by 
15  percent  would  have  resulted  in  a 
reduction  of  15  percent  from  Medicare 
home  health  spending,  without  any 
behavioral  offset.  However,  as  explained 
previously,  we  anticipate  that  due  to  the 
behavioral  responses,  the  level  by  which 
actual  payments  would  be  reduced  by 
lowering  the  IPS  cost  limits  would  not 
be  the  same  as  the  percent  by  which  the 
cost  limits  themselves  would  be 
lowered.  The  full  impact  of  Medicare 
savings  attributable  to  the  15  percent 
reduction  in  the  IPS  limits  is  lower  due 
to  the  behavioral  responses  of  the 
industry.  The  total  savings  reflecting  the 
behavioral  responses  is  divided  by  the 
estimates  for  spending,  which  yields  the 
percent  at  which  aggregate  home  health 
spending  is  lowered.  That  is, 
implementation  of  the  15  percent 
reduction  in  IPS  cost  limits  would  lead 
to  a  7  percent  reduction  in  aggregate 
home  health  spending  and,  therefore, 
equivalently  a  7  percent  reduction  in 
home  health  payments.  The  statute 
requires  us  to  look  at  the  15  percent 
reduction  to  the  IPS  limits  updated  to 
FY  2003.  We  believe  the  HHAs  would 
have  altered  their  behavior  to  avoid  the 
cost  limits  and  maintain  that  our 
assumptions  surrounding  the  7  percent 
reduction  in  overall  payments  is  correct. 
Based  on  the  latest  available  data,  our 
best  estimate  is  that  a  15  percent 
reduction  in  cost  limits  would  result  in 
a  7  percent  reduction  in  aggregate  home 
health  spending  and,  therefore  yield  a  7 
percent  increase  in  home  health 
payments..  Both  the  home  health  market 
basket  increase  of  2.1  percent  for  FY 
2003  and  the  7  percent  reduction  in 
aggregate  home  health  PPS  payments 
due  to  the  application  of  the  required  15 


percent  reduction  in  estimated  IPS  cost 
limits  apply  to  all  Medicare 
participating  HHAs.  We  do  not  believe 
there  is  a  differential  impact  because  of 
the  aggregate  nature  of  the  update. 

As  discussed  above,  we  implemented 
a  rural  add-on  of  a  10-percent  payment 
increase  to  the  episode  and  per-visit 
payment  amoimts  under  the  HH  PPS  for 
Medicare  home  health  services 
furnished  in  a  rural  area  for  a  24-month 
period.  The  10-percent  rural  add-on 
increases  estimated  Medicare  home 
health  expenditures  by  $220  million  in 
FY  2003. 

(Source:  President's  FY  2003  Budget) 

We  provide  impact  tables  below  that 
display  projected  Medicare  home  health 
spending,  which  includes  the  15 
percent  reduction  in  the  IPS  cost  limits, 
as  required  by  statute,  that  translate  into 
a  7  percent  reduction  in  HH  PPS  rates 
in  FY  2003.  Under  the  President's  FY 
2003  Budget,  which  assumes  no  further 
delays  in  the  reduction,  Medicare's  total 
home  health  spending  is  projected  to 
increase  12.2  percent  in  FY  2003.  8.3 
percent  in  FY  2004,  and  7.4  percent  in 
FY  2005. 

The  President's  Budget  for  FY  2003 
projects  a  12.2  percent  increase  in  home 
health  spending  in  FY  2003. 
Approximately  6.8  percent  of  this 
increase  is  because  payments  for 
services  rendered  in  FY  2002  will  not  be 
actually  paid  imtil  FY  2003,  hence  a 
"cash  lag"  occurs.  Per  episode  payments 
incurred  in  FY  2002  but  not  paid  until 
FY  2003  will  be  at  higher  levels  than 
payments  for  the  same  services  both 
provided  and  paid  in  FY  2003  because 
per-episode  rates  will  be  reduced  in  FY 
2003  to  reflect  the  payment  reduction 
required  by  BIPA.  The  remaining  5.4 
percent  is  accounted  for  by  additional 
assumptions  concerning  projected 
increases  in  utilization  and  case  mix,  a 
2.1  percent  inflation  increase,  and  the 
10  percent  rural  add-on  required  by 
BIPA.  These  factors  interact  with  the 
rate  reduction  required  by  BIPA  to 
produce  the  5.4  percent  increase  in 
overall  spending. 


Includes  7%  reduction  due  to  the  "15%  Cut  in  IPS  Limits' 

OF  BIPA 


Effective  10/1/2002  as  Required  by  Section  501 


FY 

2003 

2004 

J005 

In  millions                                                     

$14,851 
12.2 

$16,080 
8.3 

$17,268 

%  increase 

7.4 

FY  2003  update  to  Home  Health  PPS  rates  required  by  the  Ad 


Additional  FY  2003  Medicare  Home  Health  es- 
timated expenditures  due  to  annual  update  re- 
quired t>y  statute 


Section  1895(b)(3)(B)  of  the  Act  requires  HH  PPS  rates  increased  by  home  health  market  bas- 
ket minus  1.1  percentage  points  in  FY  2003  (2.4%  increase). 


$320  million. 
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Provision  of  Medicare.  Medicaid,  and  SCHIP  Benetts  Improvemenl  and  Protection  Act  of  2000 

(BIPA) 


Section  508-10-percent  rural  add-on  for  Medicare  home  health  services  furnished  in  a  rural 
area.  . 


Additional  FY  2003  Medicare  Home  Health  es- 
timated expenditures  due  to  the  BIPA  provision 


$220  million. 


(Source:  President's  FY  2003  Budget) 
2.  Effects  on  Providers 

This  notice  implements  statutorily 
required  adjustments  to  Medicare  tOl 
PPS  rates  for  providers  of  Medicare 
home  health  services.  We  do  not 
anticipate  specific  effects  on  other 
providers.  This  notice  with  comment 
period  reflects  the  statutorily  required 
annual  update  to  the  Medicare  HH  PPS 
rates  published  in  the  July  3.  2000  final 
rule  and  applies  to  the  Medicare  HHAs. 
We  do  not  believe  there  is  a  differential 
impact  because  of  the  consistent  and 
aggregate  nature  of  the  update. 

C.  Alternatives  Considered 

As  discussed  in  section  II,  this  notice 
with  comment  period  reflects  an  annual 
update  to  the  HH  PPS  rates  as  required 
by  statute.  Due  to  the  lack  of  discretion 
provided  in  the  statutory  requirements 
governing  this  notice  with  comment 
period,  we  believe  the  statute  provides 
no  latitude  for  alternatives  other  than 
the  approach  set  forth  in  this  notice 
reflecting  the  FY  2003  annual  update  to 
the  HH  PPS  rates.  Also,  as  discussed  in 
section  II,  for  clarification  this  notice 
addresses  the  10  percent  rural  add-on 
required  under  section  508  of  the  BIPA 
for  home  health  services  furnished  to 
beneficiaries  who  reside  in  a  rural  non- 
MSA  area.  Other  than  the  positive  effect 
of  the  market  basket  increase,  this  notice 
with  comment  period  will  not  have  a 
significant  economic  impact  nor  will  it 
impose  an  additional  burden  on  small 
entities.  When  a  regulation  or  notice 
imposes  additional  burden  on  small 
entities,  we  are  required  under  the  RFA 
to  examine  alternatives  for  reducing 
burden.  Since  this  notice  with  comment 


period  will  not  impose  an  additional 
burden,  we  have  not  examined 
alternatives. 

D.  Conclusion 

We  have  examined  the  economic 
impact  of  this  notice  with  comment 
period  on  small  entities  and  have 
determined  that  the  economic  impact  is 
positive,  significant,  and  that  all  HHAs 
will  be  affected.  To  the  extent  that  small 
rural  hospitals  are  affiliated  with  HHAs, 
the  impact  on  these  facilities  will  also 
be  positive.  Finally,  we  have 
determined  that  the  economic  effects 
described  above  are  largely  the  result  of 
BIPA  provisions  that  this  notice 
addresses.  We  continue  to  analyze  the 
appropriateness  and  accuracy  of 
payments  for  differing  case  mixes. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  with 
comment  period  was  reviewed  by  the 
Office  of  Management  and  Budget. 

ADDENDUM  A.— FY  2002  WAGE  INDEX 

FOR    Rural    Areas— Pre-Floor 

AND  PRE-RECLASSIFIED 


MSA  Name 


ALABAMA 

ALASKA  

ARIZONA 

ARKANSAS  

CALIFORNIA  .... 

COLORADO  

CONNECTICUT 

DELAWARE 

FLORIDA  

GEORGIA 

GUAM  

HAWAII  „ 

IDAHO  

ILLINOIS  


Wage  Index 


ADDENDUM  A.— FY  2002  Wage  Index 
FOR  Rural  areas— Pre-Floor 
and  Pre-Reclassified— Continued 


0.7339 
1.1862 
0.8681 
0.7489 
0.9659 
0.8811 
1.2077 
09589 
0.8794 
0.8295 
0.9611 
1.1112 
0.8718 
0.8053 


MSA  Name 


INDIANA  - 

IOWA 

KANSAS 

KENTUCKY  

LOUISIANA 

MAINE  

MARYLAND 

MASSACHUSETTS  . 

MICHIGAN  

MINNESOTA  

MISSISSIPPI  

MISSOURI  

MONTANA 

NEBRASKA  

NEVADA  

NEW  HAMPSHIRE  .. 

NEW  JERSEY'  

NEW  MEXICO  

NEW  YORK  

NORTH  CAROLINA 
NORTH  DAKOTA  .... 

OHIO 

OKLAHOMA  

OREGON  

PENNSYLVANIA  

PUERTO  RICO 

RHODE  ISLAND'  .. 
SOUTH  CAROLINA 
SOUTH  DAKOTA  ... 

TENNESSEE  

TEXAS  

UTAH  

VERMONT 

VIRGINIA  

VIRGIN  ISLANDS  ... 

WASHINGTON  

WEST  VIRGINIA  .... 

WISCONSIN  

WYOMING  


Wage  Index 


0.8721 

0.8147 

0.7812 

0.7963 

0.7596 

0.8721 

0.8859 

1.1454 

0.9000 

0.9035 

0.7528 

0.7891 

0.8655 

0.8142 

0.9727 

0.9779 


0.8676 
0.8547 
0.8535 
0.7879 
0.8668 
0.7566 
1.0027 
0.8607 
0.4800 


0.8512 
0.7861 
0.7928 
0.7712 
0.9051 
0.9466 
0.8241 
0.6747 
1.0209 
0.8067 
0.9066 
0.8747 


'  All  counties  within  the  State  are  classified 
as  Uttoan. 


ADDENDUM  B.— FY  2002  WAGE  INDEX  FOR  URBAN  AREAS— PRE-FLOOR  AND  PRE-RECLASSIFIED 


MSA 


0040. 

0060. 

0060. 

0120. 

0160. 

0200. 

0220. 

0240. 

0280. 

0320 

0380 

0440 

0450 

0460 


Urt>an  area 
(Constituent  Counties) 


ABILENE,  TX  

AGUADILLA.  PR 

AKRON.  OH 

ALBANY.  GA 

ALBANY-SCHENECTADY-TROY.  NY  

ALBUQUERQUE,  NM 

ALEXANDRIA,  LA 

ALLENTOWN-BETHLEHEM-EASTON.  PA 

ALTOONA,  PA 

AMARILLO.  TX 

ANCHORAGE.AK  

ANN  ARBOR.  Ml  

ANNISTON.  AL 

APPLETON-OSHKOSH-NEENAH.  Wl  


Wage  index 


0.7965 
0.4683 
0.9876 
1.0640 
0.8500 
0.9759 
0.8029 
1.0077 
0.91^26 
0.8711 
1.2570 
1.1098 
0.8276 
0.9241 
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Addendum  B.— FY  2002  Wage  Index  for  Urban  Areas— Pre-Floor  and  Pre-Reclassified— Continued 


MSA 


Urban  area 
(Constituent  Counties) 

ARECIBO.  PR •. 

ASHEVILLE,  NC 

ATHENS.  GA  

ATLANTA,  GA 

ATLANTIC-CAPE  MAY,  NJ  

AUBURN-OPELIKA,  AL 

AUGUSTA-AIKEN,  GA-SC  

AUSTIN-SAN  MARCOS,  TX  

BAKERSFIELD,  CA 

BALTIMORE,  MD  

BANGOR,  ME 

BARNSTABLE-YARMOUTH,  MA 

BATON  ROUGE,  LA 

BEAUMONT-PORT  ARTHUR.  TX 

BELLINGHAM,  WA 

BENTON  HARBOR,  Ml  

BERGEN-PASSAIC,  NJ  

BILLINGS,  MT  

BILOXI-GULFPORT-PASCAGOULA,  MS  

BINGHAMTON,  NY 

BIRMINGHAM,  AL 

BISMARCK,  ND 

BLOOMINGTON,  IN  

BLOOMINGTON-NORMAL,  IL 

BOISE  CITY,  ID 

BOSTON-WORCESTER-LAWRENCE-LOWELL-BROCKTON,  M  ..... 

BOULDER-LONGMONT,  CO  

BRAZORIA,  TX 

BREMERTON.  WA 

BROWNSVILLE-HARLINGEN-SAN  BENITO,  TX 

BRYAN-COLLEGE  STATION,  TX  

BUFFALO-NIAGARA  FALLS,  NY 

BURLINGTON,  VT 

CAGUAS  PR 

CANTONWssiLLON,  OH  "!I!!!!!"!!!!""!.!I"I..!!..!..!.! "... 

CASPER,  WY  

CEDAR  RAPIDS,  lA 

CHAMPAIGN-URBANA,  IL 

CHARLESTON-NORTH  CHARLESTON.  SC  

CHARLESTON.  WV  

CHARLOTTE-GASTONIA-ROCK  HILL.  NC-SC 

CHARLOTTESVILLE.  VA  

CHATTANOOGA.  TN-GA  

CHEYENNE.  WY  

CHICAGO.  IL 

CHICO-PARADISE.  CA 

CINCINNATI,  OH-KY-IN 

CLARKSVILLE-HOPKINSVILLE.  TN-KY 

CLEVELAND-LORAIN-ELYRIA,  OH  

COLORADO  SPRINGS,  CO  

COLUMBIA,  MO  

COLUMBIA,  SC  

COLUMBUS.  GA-AL 

COLUMBUS.  OH  

CORPUS  CHRISTI,  TX  

CORVALLIS.  OR  

CUMBERLAND.  MD-WV  

DALLAS.  TX  

DANVILLE.  VA 

DAVENPORT-ROCK  ISLAND-MOLINE,  lA-IL  

DAYTON-SPRINGFIELD.  OH  

DAYTONA  BEACH,  FL 

DECATUR.  AL  

decatur.il '. 

DENVER.  CO  

DES  MOINES.  lA 

DETROIT,  Ml  

DOTHAN.  AL  

DOVER,  DE  ....■ 

DUBUQUE,  lA ; 

DULUTH-SUPERIOR,  MW-WI 


Wage  index 


0470.. 
0480.. 
0500.. 
0520.. 
0560.. 
0580.. 
0600.. 
0640.. 
0680.. 
0720.. 
0733.. 
0743.. 
0760.. 
0840.. 
0860.. 
0870.. 
0875.. 
0880.. 
0920.. 
0960.. 
1000.. 
1010.. 
1020.. 
1040.. 
1080.. 
1123.. 
1125.. 
1145.. 
1150.. 
1240  .. 
1260.. 
1280.. 
1303  .. 
1310.. 
1320.. 
1350.. 
1360.. 
1400.. 
1440.. 
1480.. 
1520.. 
1540.. 
1560.. 
1580.. 
1600.. 
1620.. 
1640.. 
1660.. 
1680.. 
1720.. 
1740.. 
1760.. 
1800.. 
1840.. 
1880.. 
1890.. 
1900.. 
1920.. 
1950.. 
I960.. 
2000.. 
2020.. 
2030.. 
2040.. 
2080.. 
2120 .. 
2160.. 
2180.. 
2190.. 
2200.. 
2240.. 


04630 
09200 
09842 
1.0058 
1.1293 
0.8230 
0.9970 
O9630 
0.9519 
09856 
0.9593 
13626 
0.8149 
08442 
1  1826 
08887 
1  1689 
0.9352 
08440 
0.8446 
0.8808 
07984 
0.8842 
09036 
09050 
1  1383 
09799 
0.8209 
10758 
09012 
0.9328 
09459 
09683 
04699 
0.8956 
0.9496 
08699 
09306 
0.9206 
0.9264 
0.9336 
10566 
09369 
0.8288 
11046 
0.9856 
0.9473 
08337 
0.9457 
0.9744 
08686 
0.9492 
08440 
0.9565 
0.8341 
1.1646 
08306 
09936 
0.8613 
0.8638 
0.9225 
0.8972 
0.8775 
0.7967 
1.0328 
0.8779 
1.0487 
07948 
1.0296 
0.8519 
1.0284 
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ADDENDUM  B.— FY  2002  WAGE  INDEX  FOR  URBAN  AREAS— PRE-FLOOR  AND  PRE-RECLASSIFIE[>-Continued 


MSA 


Urban  area 
(Constituent  Counties) 


2281 

2290 

2320 

2330 

2335 

2340 

2360 

2400 

2440 

2520 

2560 

2580 

2620 

2640 

2650 

2655 

2670 

2680 

2700 

2710 

2720 

2750 

2760 

2800 

284a 

2880 

2900  „ 

2920 

2960 

2975 

2980 

2985 

2995' 

3000 

3040 

3060 

3060 

3120 

3150 

3160 

3180 

3200 

3240 

3283 

3285 

3290 

3320 

3350 

3360 

3400 

3440 

3480 

3500 

3520 

3560 

3580 

3600 

3605 

3610 

3620 

3640 

3660 

3680 

3700 

3710 

3720 

3740 

3760 

3800 

3810 

3840 I  KNOXVILLE.  TN 


DUTCHESS  COUNTY.  NY 

EAU  CLAIRE,  Wl 

EL  PASO,  TX 

ELKHART-GOSHEN.  IN 

ELMIRA.  NY  

ENID.  OK  

ERIE.  PA 

EUGENE-SPRINGFIELD.  OR  

EVANSVILLE-HENDERSON.  IN-KY  „ 

FARGO-MOORHEAD.  ND-MN 

FAYETTEVILLE.  NC 

FAYETTEVILLE-SPRINGDALE-ROGERS.  AR 

FLAGSTAFF.  ARIZONA-UTAH  

FLINT.  Ml  

FLORENCE.  AL 

FLORENCE.  SC  

FORT  COaiNS-LOVELAND,  CO - 

FORT  LAUDERDALE,  FL • 

FORT  MYERS-CAPE  CORAL.  FL  

FORT  PIERCE-PORT  ST  LUCIE.  FL  .... 

FbRT  SMITH.  AR-OK  

FORT  WALTON  BEACH.  FL 

FORT  WAYNE,  IN  

FORT  WORTH-ARLINGTON.  TX  

FRESNO.  CA 

GADSDEN.  AL 

GAINESVILLE,  FL  

GALVESTON-TEXAS  CITY.  TX 

GARY.  IN  

GLENS  FALLS.  NY 

GOLDSBORO.  NC  

GRAND  FORKS,  ND-MN  

GRAND  JUNCTION,  QP  

GRAND  RAPIDS-MUSKEGON-HOLLAND,  Ml  

GREAT  FALLS.  MT  

GREELEY,  CO  

GREEN  BAY,  Wl  

GREENSB0R0-WINST0N-SALEM-HK3H  POINT.  NC 

GREENVILLE.  NC  

GREENVILLE-SPARTANBURG-ANOERSON.  SC  

HAGERSTOWN.  MD 

HAMILTON-MIDDLETOWN.  OH  

HARRISBURG-LEBANON-CARUSLE,  PA  

HARTFORD.  CT 

HATTIESBURG.  MS 

HICKORY-MORGANTON-LENOIR.  NC 

HONOLULU.  HI 

HOUMA.LA  

HOUSTON.  TX  

HUNTINGTON-ASHLAND.  WV-KY-OH 

HUNTSVILLE.  AL  

INDIANAPOLIS.  IN  - - 

K)WA  CITY,  lA  ■ "•• 

JACKSON.  Ml 

JACKSON.  MS 

JACKSON.  TN 

JACKSONVILLE.  FL 

JACKSONVILLE.  NC 

JAMESTOWN.  NY 

JANESVILLE-BELOrr,  Wl  

JERSEY  CITY.  NJ , 

JOHNSON  CITY-KINQSPORT-BRISTOL.  TN-VA  

JOHNSTOWN.  PA 

JONESBORO,  AR 

JOPUN.  MO  

KALAMAZOO-BATTLE  CREEK.  Ml  

kankakee.il 

KANSAS  CITY.  MO-KS  

KENOSHA.  Wl „ 

KILLEEN-TEMPLE.  TX 


Wage  Index 


1.0532 

0.8899 

0.9215 

0.9638 

0.8415 

0.8357 

0.8716 

1.1471 

0.8514 

0.9267 

0.9027 

0.8445 

1.0556' 

1.0913 

0.7845 

0.8722 

1.0045 

1.0293 

0.9374 

1.0214 

0.8053 

0.9002 

0.9203 

0.9394 

0.9984 

0.8792 

0.9481 

1.0313 

0.9530 

0.8336 

0.8709 

0.9069 

0.9569 

1.0048 

0.8870' 

0.9495 

0.9208 

0.9539 

0.9289 

0.9217 

0.8365 

0.9287 

0.9425 

1.1533 

0.7476 

0.9367 

1.1539 

0.7975 

0.9631 

0.9616 

0.8883 

0.9698 

0.9859 

0.9257 

0.8491 

0.9013 

0.9223 

0.7622 

0.8050 

0.9739 

1.1178 

0.8617 

0.8723 

0.8425 

0.8727 

1.0639 

0.9889 

0.9536 

0.9568 

0.8471 

0.{ 
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Addendum  B,— FY  2002  Wage  Index  for  Urban  Areas— Pre-Floor  and  Pre-Reclassified— Continued 


MSA 


Urban  area 
(Constituent  Counties) 

KOKOMO,  IN  

LA  CROSSE,  WI-MN  

LAFAYETTE,  LA 

LAFAYETTE,  IN 

LAKE  CHARLES,  LA  

lakeland-winter  HAVEN,  FL  

LANCASTER,  PA 

LANSING-EAST  LANSING,  Ml 

LAREDO,  TX  

LAS  CRUCES,  NM  

LAWRENCE,  KS 

LAS  VEGAS,  NV-AZ 

LAWTON,  OK 

LEWISTON-AUBURN,  ME  

LEXINGTON,  KY  

LIMA,  OH  : 

LINCOLN.  NE 

LITTLE  ROCK-NORTH  LITTLE  ROCK,  AR 

LONGVIEW-MARSHALL,  TX 

LOS  ANGELES-LONG  BEACH,  CA  : 

LOUISVILLE,  KY-IN 

LUBBOCK,  TX  

LYNCHBURG,  VA 

MACON,  GA  

MADISON,  Wl 

MANSFIELD,  OH 

MAYAGUEZ,  PR : 

MCALLEN-EDINBURG-MISSION,  TX 

MEDFORD-ASHLAND,  OR 

melbourne-titusville-palm  bay,  FL 

MEMPHIS,  TN-AR-MS  

MERCED,  CA  

MIAMI,  FL 

MIDDLESEX-SOMERSET-HUNTERDON,  N  

MILWAUKEE-WAUKESHA,  Wl 

MINNEAPOLIS-SI.  PAUL,  MN-WI  

MISSOULA.  MONTANA  

MOBILE,  AL 

MODESTO,  CA 

MONMOUTH-OCEAN,  NJ  

MONROE,  LA  

MONTGOMERY,  AL 

MUNCIE,  IN  „ ^ 

MYRTLE  BEACH,  SC 

NAPLES,  FL ;.. 

NASHVILLE,  TN  

NASSAU-SUFFOLK,  NY  

NEW  HAVEN-BRIDGEPORT-STAMFORD-WATERBURY-DANB  .... 

NEW  LONDON-NORWICH,  CT 

NEW  ORLEANS,  LA 

NEW  YORK-NEWARK,  NY-NJ-PA 

NEWARK,  NJ 

NEWBURGH,  NY-PA 

NORFOLK-VIRGINIA  BEACH-NEWPORT  NEWS.  VA-NC  

OAKLAND,  CA 

OCALA,  FL  : 

ODESSA-MIDLAND,  TX 

OKLAHOMA  CITY,  OK 

OLYMPIA,  WA  

OMAHA,  NE-IA  

ORANGE  COUNTY,  CA 

ORLANDO,  FL 

OWENSBORO.  KY 

PANAMA  CITY,  FL  

PARKERSBURG-MARIETTA.  WV-OH 

PENSACOLA,  FL 

PEORIA-PEKIN,  IL  

PHILADELPHIA,  PA-NJ  

PHOENIX-MESA,  AZ 

PINE  BLUFF,  AR 

PITTSBURGH,  PA  ..; —■. 


Wage  irxJex 


3850 

3870 

3880 

3920 

3960 

3980 

4000 

4040 

4080 

4100 

4150 

4120 

4200 

4243 

4280 

4320 

4360 

4400 

4420 

4480 

4520 

4600 

4640 

4680 

4720 

4800 

4840 

4880 

4890 

4900 

4920 

4940 

5000 

5015 

5080 

5120 

5140 

5160 

5170 

5190 

5200 

5240 

5280 

5330 

5345 

5360 

5380 

5483 

5523 

5560 

5600 

5640 

5660 

5720 

5775 

5790 

5800 

5880 

5910 

5920 

5945 

5960 

5990 

6015 

6020 

6080 

6120 

6160 

6200 

6240 

6280 


0.9126 
0.9250 
0.8544 
0.9121 
07765 
0.9067 
0.9296 
0.9653 
0.7849 
0.8621 
0.7812 
1.1182 
0.8682 
09287 
0.8791 
0.9470 
1.0173 
0.8955 
0.8571 
1.1948 
0.9529 
0.8449 
0.9103 
0.8957 
1.0337 
0.8708 
04860 
0.8378 
1.0314 
0.9913 
0.8978 
0.9947 
0.9950 
1  1469 
0.9971 
1.0930 
0.9364 
08082 
1.0820 
1.0851 
08201 
07359 
09939 
0.8771 
09699 
09754 
1.3643 
1.2238 
1.1526 
09036 
1.4427 
1  1622 
1.1113 
0.8579 
1.5319 
0.9556 
1.0104 
08694 
1.1350 
0.9712 
1.1123 
0.9642 
0.8334 
0.9061 
0.8133 
0.8361 
0.8773 
10947 
0.9638 
07895 
0.9560 
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ADDENDUM  B.-FY  2002  WAGE  INDEX  FOR  URBAN  AREAS-PRE-FLOOR  AND  PRE-RECLASSIFIED-Continued 


MSA 


6323 
6340 
6360 
6403 
6440 
6483 
6520 
6560 
6580 
6600 
6640 
6660 
6680 
6690 
6720 
6740 
6760 
6780 
6800 
6820 
6840 
6880 
6895 
6920 


6980... 

7000... 

7040... 

7060... 

7120  .. 

7160  ... 

7200.. 

7240 .. 

7320.. 

7360.. 

7400.. 

7440.. 

7460.. 

7480.. 

7485.. 

7490.. 

7500.. 

7510 .. 

7520.. 

7560.. 

7600.. 

7610  .. 

7620.. 

7640.. 

7680.. 

7720.. 

7760. 

7800. 

7840. 

7880. 

7920. 

8003. 

8050. 

8080. 

8120. 

8140. 

8160. 

8200. 

8240. 

8280. 

8320. 

8360. 

8400 

8440 

8480 

8520 


Urban  area 
(Constituent  Counties) 


PITTSFIELD.  MA  

POCATELLO.  ID 

PONCE,  PR  

PORTLAND.  ME 

PORTLAND-VANCOUVER,OR-WA  

PROVIDENCE-WARWICK-PAWTUCKET.  Rl 

PROVO-OREM.  UT 

PUEBLO.  CO 

PUNTA  GORDA,  FL  

RACINE.  Wl  

RALEIGH-DURHAM-CHAPEL  HILL,  NC  y 

RAPID  CITY,  SD  

READING,  PA 

REDDING.  CA 

RENO.  NV  

RICHLAND-KENNEWICK-PASCO,  WA 

RICHMOND-PETERSBURG.  VA 

RIVERSIDE-SAN  BERNADINO,  CA  

ROANOKE.  VA  

ROCHESTER,  MN 

ROCHESTER,  NY  

ROCKFORD.  IL - 

ROCKY  MOUNT,  NC 

SACRAMENTO.  CA  

SAGINAW-BAY  CITY-MIDLAND,  Ml — 

ST.  CLOUD,  MN 

ST  JOSEPH.  MO 

ST.  LOUIS.  MO-)L  

SALEM.  OR  " 

SALINAS,  CA 

SALT  LAKE  CITY<X3DEN,  UT ~ ~ 

SAN  ANGELO.  TX • 

SAN  ANTONIO.  TX  , 

SAN  DIEGO.  CA 

SAN  FRANCISCO,  CA  

SAN  JOSE,  CA 

SAN  JUAN-BAYAMON,  PR 

SAN  LUIS  OBISPO-ATASCADERO-PASO  ROBLES,  CA 

SANTA  BARBARA-SANTA  MARIA-LOMPOC,  CA 

SANTA  CRUZ-WATSONVILLE.  CA 

SANTA  FE,  NM  

SANTA  ROSA,  CA  

SARASOTA-BRADENTON.  FL  

SAVANNAH,  GA 

SCRANTON-WILKES-BARRE-HAZLETON,  PA  

SEATTLE-BELLEVUE-EVERETT,  WA  

SHARON,  PA 

SHEBOYGAN,  Wl 

SHERMAN-DENISON,  TX 

SHREVEPORT-BOSSIER  CITY.  LA 

SIOUX  CITY,  lA-NE 

SIOUX  FALLS.  SD  

SOUTH  BEND,  IN 

SPOKANE,  WA ....•: 

SPRINGFIELD,  IL • 

SPRINGFIELD,  MO 

SPRINGFIELD,  MA  

STATE  COLLEGE,  PA 

STEUBENVILLE-WEIRTON,  OH-WV 

STOCKTON-LODI.  CA 

SUMTER,  SC 

SYRACUSE.  NY  

TACOMA,  WA 

TALLAHASSEE.  FL  

TAMPA-ST.  PETERSBURG-CLEARWATER.  FL  

TERRE  HAUTE,  IN 

TEXARKANA,  TX-TEXARKANA.  AR 

TOLEDO.  OH 

TOPEKA.  KS  

TRENTON,  NJ  

TUCSON.  AZ 


Wage  Index 


1.0278 

09448 

0.5218 

0.9427 

1.1111 

1.0805 

0.9843 

0.8604 

0.9015 

0.9333 

0.9818 

0.8869 

0.9583 

1.1155 

1.0421 

1.0960 

0.9678 

1.1112 

08371 

1.1462 

0.9347 

0.9204 

0.9109 

1.1831 

0.9590 

0.9851 

0.7891 

0.8931 

1.0011 

1.4684 

0.9863 

0.8193 

0.8584 

1.1265 

1.4140 

1.4193 

0.4762 

1.0990 

1.0802 

1.3970 

1.0194 

1.3034 

1.0090 

1.0018 

0.8683 

1.1361 

0.7926 

0.8427 

0.9373 

0.9050 

0.8767 

0.9139 

0.9993 

1.0668 

0.8676 

0.8567 

1.0881 

0.9133 

0.8637 

1.0815 

0.7794 

0.9621 

1.1616 

0.8527 

0.8925 

0.8532 

0.8327 

0.9809 

0.8912 

1.0416 

0.8967 


Federal  Register /Vol.  67.  No.  125 /Friday.  June  28,  2002 /Notices 


43629 


ADDENDUM  B.— FY  2002  Wage  Index  for  Urban  Areas— Pre-Floor  and  Pre-Reclassified— Continued 


MSA 


8560 
8600 
8640 
8680 
8720 
8735 
8750 
8760 
8780 
8800 
8840 
8920 
8940 
8960 
9000 
9040 
9080 
9140 
9160 
9200 
9260 
9270 
9280 
9320 
9340 
9360 


Urt>an  area 
(Constituent  Counties) 

TULSA.  OK 

TUSCALOOSA.  AL 

TYLER.  TX ; 

UTICA-ROME,  NY  

VALLEJO-FARIFIELD-NAPA,  CA  

VENTURA.  CA ., 

VICTORIA.  TX  

VINELAND-MILLVILLE-BRIDGETON.  NJ 

VISALIA-TULARE-PORTERVILLE.  CA 

WACO.  TX  

WASHINGTON,  DC-A^D-VA-WV : 

WATERLOO-CEDAR  FALLS,  lA 

WAUSAU,  Wl 

WEST  PALM  BEACH-BOCA  RATON.  FL '■ 

WHEELING,  WV-OH 

WICHITA,  KS 

WICHITA  FALLS,  TX  ., 

WILLIAMSPORT,  PA : 

WILMINGTON-NEWARK.  DE-MD  

WILMINGTON.  NC  • 

YAKIMA.  WA 

YOLO.CA : ■ : 

YORK  PA  V 

YOUNGSTOWN-WARREN.  OH !^. 

YUBA  CITY.  CA ■ 

YUMA,  AZ 


Wage  index 

0.8902 

0.8171 

0.9641 

0.8329 

1.3562 

1.0994 

0.8328 

1.0441 

0.9628 

0.8129 

1.0962 

0.8041 

0.9696 

0.9777 

0.7985 

0.9606 

07867 

0.8628 

1.0877 

0.9409 

10567 

0.9701 

09441 

0.9563 

1.0359 

08989 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated;  March  12.  2002. 
Thomas  A.  Scully. 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  May  to,  2002. 
Tommy  G.  Thompson. 

Secretary. 

(FR  Doc.  02-16409  Filed  6-27-02;  8:45  am) 

BILUNG  CODE  .4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-4023-FN] 

RIN0938-ZA16 

Medicare  Program;  Medicare4Choice 
Organizations— Approval  of  the 
Accreditation  Association  for 
AmiMilatory  Healtli  Care,  inc.  (AAAHC) 
for  Medicare+Choice  (M+C)  Deeming 
Authority  of  M-i^  Organizations  That 
Are  Licansad  as  Health  Maintanance 
Organizations  (HMOs)  or  Preferred 
Provider  Organizations  (PPOs) 

agency:  Centers  for  Medicare  & 
Medicaid  Servides  (CMS),  HHS. 


ACTK>N:  Final  notice. 


SUMMARY:  This  final  notice  announces 
the  approval  of  the  Accreditation 
Association  for  Ambulatory  Health  Care, 
Inc.  (AAAHC)  for  deeming  authority  of 
Medicare+Choice  (M+C)  organizations 
that  are  licensed  as  health  maintenance 
organizations  (HMOs)  or  preferred 
provider  organizations  (PPOs).  We  have 
found  that  the  AAAHC's  standards  for 
managed  care  plans  submitted  to  us  and 
amended  during  the  application 
process,  meet  or  exceed  those 
established  by  the  Medicare  program. 
Therefore,  M+C  organizations  that  are 
licensed  as  HMOs  or  PPOs  and  are 
accredited  by  AAAHC  may  receive,  at 
their  request,  deemed  status  for  the  M+C 
requirements  in  the  six  areas — Quality 
Assurance,  Information  on  Advance 
Directives,  Antidiscrimination,  Access 
to  Services,  Provider  Participation 
Rules,  and  Confidentiality  and  Accuracy 
of  EnroUee  Records — that  are  specified 
in  section  1852(e)(4)(B)  of  the  Social 
Security  Act  (the  Act). 

Regulations  set  forth  in 
§  422.157(b)(2)  specify  that  the  Secretary 
will  publish  a  Federal  Register  notice 
that  indicates  whether  an  accreditation 
organization's  request  for  approval  has 
been  granted  and  the  effective  date  and 
term  of  the  approval,  which  may  not 
exceed  6  years. 

FOR  FURTHER  INFORMATION  CONTACT: 
Trisha  Kurtz.  (410)  786-4670. 


I.  Background 

Under  the  Medicare  program,  eligible 
beneficiaries  may  receive  covered 
services  through  a  managed  care 
organization  that  has  a 
Medicare+Choice  (M+C)  contract  with 
us.  To  enter  into  an  M+C  contract,  the 
organization  must  be  licensed  by  the 
State  as  a  risk-bearing  entity  and  must 
meet  the  requirements  that  are  set  forth 
in  42  CFR  part  422.  Those  regulations 
implement  Part  C  of  Title  XVUI  of  the 
Social  Security  Act  (the  Act),  that 
specifies  the  services  that -a  managed 
care  organization  must  provide  and  the 
requirements  that  the  organization  must 
meet  to  be  an  M+C  contractor.  Other 
relevant  sections  of  the  Act  are  Parts  A 
and  B  of  Title  XVIII  and  Part  A  of  Title 
XI  pertaining  to  the  provision  of 
services  by  Medicare  certified  providers 
and  suppliers. 

Following  approval  of  the  M+C 
contract,  we  engage  in  routine 
monitoring  of  the  M+C  organization  to 
ensure  continuing  compliance.  The  ' 
monitoring  process  is  comprehensive 
and  uses  a  written  protocol  that 
specifies  the  Medicare  requirements  the 
M+C  organization  must  meet. 

A  M+C  organization  may  be  exempt 
from  our  monitoring  of  the  requirements 
that  are  in  the  areas  listed  in  section 
1852(e)(4)(B)  of  the  Act  if  the 
organization  is  accredited  by  a  CMS- 
approved  accrediting  organization.  In 
essence,  the  Secretary  "deems"  that  the 
Medicare  requirements  are  met  based  on 
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a  determination  tliat  tlie  accrediting 
organization's  standards  are  at  least  as 
stringent  as  Medicare  requirements. 
Regulations  for  the  M-fC  deeming 
program  are  set  forth  in  §§422.156. 
422.157,  and  422.158.  The  term  for 
which  we  may  approve  an  accrediting 
organization  may  not  exceed  6  years  as 
stated  in  §422. 157(b)(2).  For  continuing 
approval,  the  accrediting  organization 
will  have  to  re-apply  to  us. 

n.  Provisions  of  the  Proposed  Notice 

Oh  August  1,  2001,  we  published  a 
proposed  notice  in  the  Federal  Register 
(66  FR  39773)  announcing  the  receipt  of 
an  application  from  AAAHC  for 
approval  of  deeming  authority  for  M-»-C 
organizations  that  are  licensed  as  health 
maintenance  organizations  (HMOs)  or 
preferred  provider  organizations  (PPOs). 
In  the  proposed  notice,  we  provided  the 
factors  on  which  we  would  base  our 
evaluation.  In  accordance  with 
§422.157(b)(l)(iii)  of  the  M+C 
regulations,  we  provided  a  30-day 
public  comment  period.  We  received 
one  public  comment  in  support  of 
AAAHC's  application  for  M+C  deeming 
authority. 

m.  Desmiiig  Approval  Review  and 
Evaluation 

As  set  forth  in  section  1852(e)(4)  of 
the  Act  and  oiu  regulations  at  §  422.158, 
the  review  and  evaluation  of  the 
AAAHC's  accreditation  program 
(including  their  standards  and 
monitoring  protocol)  were  compared  to 
the  requirements  set  forth  in  part  422  for 
the  M-^C  program. 

A.  Components  of  the  Review  Process 

The  review  of  AAAHC's  application 
for  approval  of  M-fC  deeming  authority 
included  the  following  components. 

1.  Site  Visit 

We  conducted  a  site  visit  to  AAAHC's 
headquarters  to  assess — 

•  'Ttie  corporate  policies  and 
procedures  that  relate  to  the  managed 
care  accreditation  program; 

•  The  survey,  decision-malung,  and 
report-writing  processes  used  in 
AAAHC's  managed  care  accreditation 
program; 

•  The  resources  available  for 
accreditation  reviews  and  AAAHC's 
ability  to  financially  sustain  an  M-fC 
deeming  program; 

•  The  staff  and  surveyor  training  and 
evaluation  programs; 

•  The  communication,  customer 
support,  and  public  accessibility  of 
accreditation  information;  and 

•  AAAHC's  ability  to  investigate  and 
respond  appropriately  to  complaints 


.  against  accredited  managed  care 
organizations. 

2.  Desk-Top  Review 

We  conducted  a  desk-top  review  of 
AAAHC's  managed  care  accreditation 
program,  including — 

•  A  description  of  AAAHC's  survey 
process  for  managed  care  plans, 
including  the  frequency  of  surveys 
performed,  whether  the  surveys  are 
announced  or  unannounced,  siuveyor 
instructions,  the  review  and 
accreditation  status  decision-making 
process,  procedures  used  to  notify 
accredited  M-fC  organizations  of 
deficiencies  and  monitoring  of  the 
correction  of  deficiencies,  and  the 
procedures  used  to  enforce  compliance 
with  accreditation  requirements; 

•  Information  about  the  individuals 
who  perform  network  accreditation 
reviews,  including  the  size  and 
composition  of  the  survey  team,  the 
methods  of  compensation,  the  education 
and  experience  requirements,  the 
content  and  frequency  of  the  in-service 
training,  the  evaluation  system  used  to 
monitor  performance,  and  conflict  of 
interest  requirements  governing  AAAHC 
staff  and  surveyors; 

•  A  description  of  the  data 
management  and  analysis  system,  the 
types  (full,  partial,  or  denial)  and 
categories  (provisional,  conditional, 
temporary)  of  accreditation  offered  by 
AAAHC,  the  duration  of  each  category 
of  accreditation,  and  a  statement 
identifying  the  types  and  categories  that 
would  serve  as  a  basis  for  accreditation, 
if  we  grant  AAAHC  M+C  organization 
deeming  authority; 

•  The  procedures  used  to  respond  to 
and  investigate  complaints  or  identify 
other  problems  with  accredited 
organizations,  including  coordination  of 
these  activities  with  licensing  bodies 
and  ombudsmen  programs; 

•  A  description  of  now  AAAHC 
provides  accreditation  information  to 
the  ganeral  public; 

•  The  policies  and  procedures  for  (1) 
withholding,  denying  and  removing 
accreditation  status,  and  the  other 
actions  AAAHC  may  take  in  response  to 
noncompliance  with  their  standards  and 
requirements,  and  (2)  how  AAAHC 
treats  accreditation  of  organizations  that 
are  acquired  by  another  organization, 
have  merged  with  another  organization, 
or  that  undergo  a  change  of  ownership 
or  management; 

•  Lists  of  all  (l)AAAHC-accredited 
M+C  organizations,  (2)  managed  care 
plans  surveyed  by  AAAHC  in  the  past 

3  years,  and  (3)  managed  care  plans  that 
were  scheduled  to  be  surveyed  by 
AAAHC  within  3  months  of  submitting 
their  application: 


•  A  written  presentation  of  AAAHC's 
ability  to  furnish  data  electronically,  via 
telecommunications; 

•  A  resource  analysis  that  included 
financial  statements  for  the  past  3  years 
(audited,  if  possible)  and  the  projected 
number  of  deemed  status  surveys  for  the 
upcoming  year;  and 

•  A  statement  acknowledging  that,  as 
a  condition  of  approval,  AAAHC  agreed 
to  comply  with  the  ongoing 
responsibility  requirements  stated  in 

§  422.157(c). 

3.  Assessment  of  AAAHC's  Standards 
and  Methods  of  Evaluation 

As  part  of  the  application,  AAAHC 
submitted  a  crosswalk  that  compared  its 
standards  and  methods  of  evaluations 
with  corresponding  M+C  requirements. 
A  multicomponent  team  of  our  regional 
and  central  office  staff  then  reviewed 
and  evaluated  AAAHC's  standards  and 
processes  and  compared  them  to  the 
M+C  requirements  in  six  areas:  Quality 
Assurance,  Access  to  Services, 
Antidiscrimination,  Information  on 
Advance  Directives,  Provider 
Participation  Rules,  and  Confidentiality 
and  Accuracy  of  Enrollee  Records. 

4.  Observation  of  a  AAAHC 
Accreditation  Survey 

An  observation  of  an  AAAHC 
accreditation  survey  of  a  managed  care 
organization  allowed  our  staff  to  (1) 
validate  that  the  accreditation  review 
methods  described  in  AAAHC's 
application  were  equal  to  (or  exceeded) 
the  corresponding  Medicare 
requirements,  and  (2)  resolve 
outstanding  issues  that  were  identified 
during  the  review  of  AAAHC's 
application  materials. 

B.  Results  of  the  Review  Process 

We  determined  that  AAAHC's  current 
accreditation  program  for  managed  care 
plans  either  did  not  address  or  did  not 
"meet  or  exceed"  several  of  the  M+C 
requirements  contained  in  the  six 
categories  set  forth  in  section 
1852(e)(4)(C)  of  the  Act.  To  address  this 
issue,  AAAHC  agreed  to  complement 
their  current  managed  care  accreditation 
program.  Thus,  when  assessing  M+C 
organizations  that  seek  deemed  status 
for  the  Medicare  requirements 
contained  in  the  six  categories 
established  in  the  Act  (including 
delegation  requirements,  which  are 
contained  in  five  of  the  six  deeming  . 
categories),  AAAHC  will  add  the 
requirements  described  below. 

1.  Quality  Assurance  (§422.152) 

AAAHC  will  add  to  its  accreditation 
standards  requirements  for  M+C 
organizations  to — 
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•  Conduct  quality  improvement 
projects  that  meet  or  exceed  the 
requirements  specified  in  §422.152; 

•  Achieve  and  report  minimum 
performance  levels  when  Ave  establish 
them; 

•  Designate  a  policymaking  body  and 
senior  official  that  are  accountable  for 
the  quality  assurance  program  and  that 
encourage  providers  and  consumers  to 
participate  actively; 

•  Collect  data  related  tp  (1)  acute  and 
chronic  conditions  as  related  to 
preventive  services  and  care  outcomes, 
(2)  the  use  of  clinical  resources  for  high 
volume  services,  and  (3)  the  availability, 
accessibility,  and  cultural  competency 
of  services; 

•  Select  quality  indicators  that  are 
objective,  clearly  defined,  based  upon 
current  research,  and  generally  used  in 
the  public  health  community.  Indicators 
must  be  measured  over  time,  monitored 
for  at  least  1  year  after  the  desired  level 
of  performance  is  achieved  (sustained 
improvement),  and  benchmarked  to 
targets  if  we  specify  targets; 

•  Correct  significant  systemic 
problems  that  come  to  their  attention 
through  internal  surveillance, 
complaints,  enrollee  satisfaction 
surveys,  or  other  mechanisms,  such  as 
the  use  of  appeals  and  grievances;  and 

•  Evaluate  the  effectiveness  of  the 
quality  assiuance  program  strategy  on 
an  annual  basis  and  modify  as 
necessary. 

2.  Provider  Participation  Rules  (42  CFR 
Part  422  Subpart  E) 

AAAHC  will  add  to  its  accreditation 
standards  requirements  for  M+C 
organizations  to — 

•  Provide  written  notice  of  rules  of 
participation  regarding  terms  of 
payment,  credentialing,  participation 
decisions  that  are  adverse  to  physicians 
and  material  changes  in  participation 
rules  before  changes  are  put  into  effect; 

•  Provide  at  least  60  days  written 
notice  (applies  to  provider  as  well) 
before  terminating  a  contract  without 
cause; 

•  Establish  a  formal  mechanism  to 
consult  with  physicians  regarding 
medical  policy,  qualify  assurance 
programs,  and  medical  management 
procedures; 

•  Communicate  practice  guidelines 
and  any  admission,  continued  stay,  and 
discharge  criteria  to  all  providers  and 
enroUees  when  appropriate; 

•  Apply  participation  procedures 
equally  to  physicians  within  all 
contracted  subgroups; 

•  Address  notice  requirements  when 
suspending  or  terminating  physician 
agreements; 


•  Communicate  a  physician's  right  to 
appeal  a  suspended  or  terminated 
agreement  and  ensure  that  the  hearing 
panel  is  composed  of  members  who  are 
peers  of  the  affected  physician; 

•  Address  procedures  for  initial 
credentiaUng  (including  verification  for 
Medicare  payment  and  attestation  by 
the  applicant  of  the  completeness  of  the 
application)  and  for  recredentialing 
(time  frame)  that  are  consistent  vrith  the 
Medicare  requirements; 

•  Determine  and  redetermine  that  the 
institutional  provider  or  supplier  is 
licensed  to  operate  in  the  State  and  is 
approved  for  participation  in  Medicare 
(if  applicable)  and  that  the  M+C 
organization  does  not  employ  or 
contract  with  providers  who  have  been 
excluded  from  the  Medicare  program; 

•  Enable  providers  to  commimicate 
treatment  options  to  all  Medicare 
beneficiaries; 

•  Make  available  information  on  the 
plan's  policies  about  objecting  to  cover, 
furnish,  or  pay  for  a  particular  service 
on  the  basis  of  moral  or  religious 
reasons;  and 

•  Provide  for  limitations  on  provider 
indemnification  that  is  stated  in 
§422.212. 

AAAHC  agreed  to  a  Physician 
Incentive  Plan  (PIP)  review  strategy  that 
we  proposed.  M+C  organizations  will 
continue  to  provide  PIP  information 
directly  to  us.  We  will  notify  AAAHC 
when  a  M+C  organization  that  they  have 
deemed  is  "noncompliant"  for  any  of 
the  PIP  requirements;  AAAHC  will  then 
contact  the  M+C  organization  to  inform 
it  that  it  must  comply  with  the  PIP 
provisions.  If,  at  the  end  of  the 
accrediting  organization's  corrective 
action  process,  the  M+C  organization 
continues  to  be  noncompliant,  the 
accrediting  organization  will  refer  the 
case  to  us. 

3.  Information  on  Advance  Directives 
(§422.128) 

AAAHC  will  add  to  its  accreditation 
standards  requirements  for  M+C 
organizations  to — 

•  Maintain  written  policies  and 
procediu«s  on  advance  directives; 

•  Give  information  to  patients 
(directly  or  by  contracting  with  other 
entities)  regarding  advance  directives 
that  (1)  are  written,  (2)  address  the  right 
to  accept  or  refiise  treatment  and 
formulate  advance  directives,  and  (3) 
reflect  changes  in  State  law  within  90 
days  of  the  effective  date; 

•  Comply  with  State  laws  that  allow 
the  provider  to  decline  care  that 
conflicts  with  an  advance  directive  and 
to  conscientiously  object  to 
implementing  certain  advance 
directives;  and 


•  Inform  individuals  that  complaints 
concerning  noncompliance  with  the 
advance  directive  requirements  may  be 
filed  with  the  State  survey  and 
certification  agency. 

4.  Antidiscrimination  (§422.110, 
§  422.502(h)) 

AAAHC  will  add  to  its  accreditation 
standards  requirements  for  M+C 
organizations  to^ 

•  Prohibit  the  denial,  limitation,  or 
conditioning  of  coverage  or  benefits  to 
eligible  enroUees  on  the  basis  of  any 
factor  that  relates  to  health  status, 
except  in  the  case  of  an  individual  with 
end-stage  renal  disease; 

•  Implement  procedures  to  ensure 
that  enrollees  are  not  discriminated 
against  in  the  delivery  of  services  or  that 
health  care  professionals  are  not 
discriminated  against  on  the  basis  of 
license  or  certification; 

•  Furnish  written  notice  (with  a 
reason  for  the  decision)  to  any  provider 
whose  application  for  participation  in  a 
network  has  been  declined;  and 

•  Comply  with  all  applicable  laws 
and  regulations  related  to 
discrimination  and  payment  soiuces. 

5.  Access  to  Services  (§422.112) 

AAAHC  will  add  to  its  accreditation 
standards  requirements  for  M+C 
organizations  to — 

•  Instruct  enrollees  regarding  their 
right  to  access  emergency  health  care 
services  without  prior  authorization 
when  the  enrollee  determines  need 
based  upon  a  prudent  layperson 
standard; 

•  Offer  a  panel  of  primary  care 
providers  and  arrange  for  necessary 
specialty  care,  including  women's 
health  services; 

•  Ensure  that  services  are  provided  in 
a  culturally  competent  manner  to  all 
enrollees  and  that  the  organization 
establishes  standards  for  timeliness  of 
access  to  care  and  member  services  that 
meet  or  exceed  any  related  standards 
that  we  may  establish; 

•  Ensure  that  each  enrollee  has  an 
ongoing  source  of  primary  care  or  that 
each  enrollee  has  been  offered  a  primary 
care  source  and  that,  for  each  enrollee 
who  accepts  the  offer,  a  primary  care 
source  exists; 

•  Provide  coordination-of-care 
programs  that  include  (1)  an  initial 
health  care  needs  assessment  and  a 
follow-up  process,  (2)  policies  regarding 
ongoing  coordination  of  care  by  primary 
care  providers  or  other  means,  (3) 
procedures  for  the  identification  of,  and 
treatment  plans  for,  individuals  with 
complex  or  serious  needs,  and  (4) 
coordination  of  plan  services  with 
community  and  social  services;  and 
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•  Transmit  information  about  services 
used  by  the  enrollee  to  their  primary 
care  provider  when  a  point  of  service  or 
nonnetwork  benefit  is  offered. 

6.  Delegation  Requirements 
(Contained  in  Five  of  the  Six  Deeming 
Categories) 

AAAHC  will  ensure  that  M+C 
organizations  oversee  and  are 
accoiutable  for  any  functions  or 
responsibilities  that  are  described  in  the 
standards  for  which  AAAHC  receives 
deeming  authority,  if  the  area  (or 
standard)  is  delegated  to  another  entity. 

C.  Term  of  Approval 

Regulations  at  §  422.157(b)(2)  permit 
us  to  grant  a  term  of  approval  for 
deeming  authority  for  accreditation 
organizations  of  up  to  6  years.  On  Jime 
15,  2002,  we  notified  AAAHC  of  our 
approval  of  their  application  as  a 
national  accreditation  organization  for 
managed  care  plans  that  request 
participation  in  the  M-»-C  program.  We 
are  granting  this  deeming  authority  for 
4  years — from  June  15,  2002  through 
June  14.  2006. 

IV.  Paperwork  Reduction  Act 

The  requirements  associated  with 
granting  and  withdrawal  of  deeming 
authority  to  national  accreditation 
organization,  codified  in  part  422. 
Medicare+Choice  Program,  are  currently 
approved  by  OMB  imder  OMB  approval 
number  0938-0690.  with  an  expiration 
date  of  September  30.  2002. 
Consequently,  this  notice  does  not  need 
to  be  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  authority  of  the  PRA. 

V.  Regulatory  Impact  Statement 

We  have  examined  the  impact  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review)  and  the 
Regulatory  Flexibility  Act  (RFA) 
September  19, 1980  (Pub.  L.  96-354). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects:  distributive  impacts; 
and  equity). 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  for  small 
businesses,  nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  moat  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $5 
million  to  $25  million  or  less  in  any  1 
year  (for  details,  see  the  Small  Business 
Administration's  publication  that  set 


forth  size  standards  for  health  care 
industries  at  65  FR  69432).  For  purposes 
of  the  RFA,  States  and  individuals  are 
not  considered  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
notice  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act,  we  consider  a  small  nual  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

This  notice  merely  recognizes 
AAAHC  as  a  national  accreditation 
organization  that  has  approval  for 
deeming  authority  for  HMOs  or  PPOs 
that  are  participating  in  the  M-fC 
program.  Since  M+C  organizations  are 
monitored  every  2  years  by  CMS's 
regional  office  staff  to  determine 
compliance  with  M+C  requirements,  we 
believe  that  the  M+C  deeming  program 
has  the  potential  to  reduce  both  the 
regulatory  and  administrative  burdens 
associated  with  the  Medicare+Choice 
program.  In  FY  2001,  there  were  179 
M+C  contracts  and  5,578,605  enroUees. 
Approximately  6  of  those  M+C 
organizations  were  accredited  by 
AAAHC.  This  notice,  however,  is  not  a 
major  rule  as  defined  in  Title  5.  United 
States  Code,  section  804(2)  and  is  not  an 
economically  significant  rule  under 
Executive  Order  12866. 

Therefore,  we  have  determined,  and 
the  Secretary  certifies,  that  this  notice 
will  not  result  in  a  significant  impact  on 
small  entities  and  will  not  have  an  effect 
on  the  operations  of  small  rural 
hospitals.  Therefore,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
notice  has  no  consequential  effect  on 
State,  local,  or  tribal  governments.  We 
believe  the  private  sector  costs  of  this 
notice  fall  below  this  threshold  as  well. 

In  accordance  with  Executive  Order 
13132.  this  notice  will  not  significantly 
affect  the  rights  of  States  and  does  not 
significantly  affect  State  authority. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  tUs  notice  was 
not  reviewed  by  OMB. 

Authority:  Sees.  1851  and  1855  of  the 
Social  Security  Act  (42  U.S.C.  139Sw-21  and 
42  U.S.C.  1395W-25) 


(Catalog  ef  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program] 

Dated:  May  12.  2002. 
Thomas  A.  Scully. 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

(FR  Doc.  02-15971  Filed  6-27-02;  8:45  am] 
■UaM  COOK  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

C«n1»rt  for  Medicare  A  Medicaid 
Servicaa 

Statement  of  Organization,  Functlona, 
and  Delegatlona  of  Auttwrlty 

Part  F  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Sefvices.  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  (Federal 
Register,  Vol.  67,  No.  81,  pp.  20804- 
20805  dated  April  26.  2002)  is  amended 
to  reflect  a  change  to  the  organizational 
structure  of  CMS  by  establishing  the 
Office  of  Operations  Management. 

The  specific  amendments  to  part  F  are 
described  below: 

•  Section  F.IO.  (Organization)  is 
amended  to  read  as  follows: 

1.  Public  Affairs  Office  (FAC) 

2.  Center  for  Beneficiary  Choices  (FAE) 

3.  Office  of  Legislation  (FAF) 

4.  Center  for  Medicare  Management 

(FAH) 

5.  Office  of  Equal  Opportimity  and  Civil 

Rights  (FAJ) 

6.  Office  of  Research.  Demonstration, 

and  Information  (FAK) 

7.  Office  of  Communications  and 

Operations  Support  (FAL) 

8.  Office  of  Clinical  Standards  and 

Quality  (FAM) 

9.  Office  of  the  Actuary  (FAN) 

10.  Center  for  Medicaid  and  State 

Operations  (FAS) 

11.  Northeastern  Consortium  (FAU) 

12.  Southern  Consortium  (FAV) 

13.  Midwestern  Consortium  (FAW) 

14.  Western  Consortiimi  (FAX) 

15.  Office  of  Operations  Management 

(FAY) 

16.  Office  of  Internal  Customer  Support 

(FBA) 

17.  Office  of  Information  Services  (FBB) 

18.  Office  of  Financial  Management 

(FBC) 

•  Section  F.20.  (Functions)  is 
amended  by  adding  the  functional 
statement  for  the  Office  of  Operations 
Management.  The  new  functional 
statement  reads  as  follows: 
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7.  Office  of  Operations  Management 
(FAY) 

•  Analyzes  and  evaluates  project  time 
lines,  schedules,  and  new 
methodologies.  Evaluates  and 
recommends  project  management 
alternatives  to  the  Deputy 
Administrator/Chief  Operating  Officer 
(COb)  and  the  Agency. 

•  Prepares  and  presents 
recommendations  to  the  Administrator, 
Deputy  Administrator/  COO,  other  high 
level  CMS,  and  Department  officials  on 
planning,  leadership,  implementation, 
and  policy  issues  concerning 
modifications  to  existing  and  proposed 
operating  policies  that  will  improve  the 
administration  and  operations  of 
programs  and  the  Agency  as  a  whole. 

•  With  appropriate  CMS  components 
to  collect  and  disseminate  data  on 
health  care  and  insurance  market  trends 
that  affect  CMS's  business  risk  profile. 
The  Risk  Management  Staff  has  the  lead 
for  monitoring  indicators  of  risk 
associated  wifii  the  operations  of  CMS 
and  our  business  partners. 

•  Surveys  risk  assessment  techniques 
in  use  in  the  private  and  public  sectors 
and  identifies  and  applies  the  most 
useful  ones  for  CMS.  Helps  develop  new 
risk  assessment  techniques  and  keeps 
abreast  of  methodological  developments 
in  the  professional  literature. 

•  Promotes  and  teaches  risk 
assessment  methods  to  business  owners 
throughout  CMS.  Promotes  awareness  of 
the  importance  of  risk  analysis  as  a 
component  of  business  planning  and 
trains  CMS  staff  in  specific  techniques 
and  their  applicability  in  particular 
situations. 

•  Educates  and  reaches  out  to  the 
public  and  internal  CMS  staff  on  the 
Health  Insurance  Portability  and 
Accountability  Act  (HIPAA)  issues. 
Formulates  and  coordinates  a  public 
relations  campaign,  prepares  and 
delivers  presentations  and  speeches, 
responds  to  inquires  on  HIPAA  issues, 
and  liaisons  with  industry 
representatives. 

•  Provides  technical  coordination 
regarding  development  of  HIPAA  tools, 
including  transaction  testing,  and 
coordinates  requirements  for 
Enumeration  systems. 

•  Provides  consulting  services 
internally  to  Agency  management  and 
staff  to  identify  processes  or  contracts 
that  need  improvement,  to  develop 
improvement  strategies,  and  to  monitor 
processes  and  improvements  over  time. 

•  Participates  in  Agency-wide 
initiatives  to  streamline  operations,    ■ 
improve  accountability  and 
performance,  and  implement 
management  best  practices.  Provides 


leadership,  training,  and  coaching  in  the 
implementation  of  the  initiatives. 
Promotes  a  continuous  improvement 
ethos. 

Specific  Project  Management  Functions 

•  Develops,  in  conjunction  with  staff 
in  CMS  centers  and  offices,  major 
project  plans,  implementation  schedules 
and  post  implementation  evaluations. 

•  Promotes  project  planning 
principles  throughout  the  Agency  and 
provides  technical  guidance  to  the 
Agency  on  project  planning  and 
management  techniques. 

•  Reports  to  the  Deputy ' 
Administrator/coo  and  senior  officials 
on  progress  of  Agency  priority  projects. 
Negotiates  with  and  supports  project 
and.component  heads  regarding  project 
schedules,  progress,  etc. 

•  Prepares  and  presents 
recommendations  to  senior  officials 
regarding  major  projects. 

•  Analyzes  and  evaluates  project  time 
lines,  schedules,  and  new 
methodologies.  Evaluates  and 
recommends  project  management 
alternatives  to  the  Deputy 
Administrator/coo  and  the  Agency. 

•  Conducts  process  control  analysis 
and  tracking  to  ensure  projects  are 
running  smoothly. 

•  Prepares  and  presents 
recommendations  to  the  Administrator, 
Deputy  Administrator/coo,  and  other 
hi^  level  CMS  and  Department  officials 
on  planning,  leadership, 
implementation  and  policy  issues 
concerning  modifications  to  existing 
and  proposed  operating  policies  that 
will  improve  the  administration  and 
operations  of  programs  and  the  Agency 
as  a  whole. 

Specific  Operational  Review  Functions 

•  Plans  and  conducts  targeted 
operational  reviews  and  recommends 
process  and  policy  improvements  to 
improve  the  operations  of  the  Agency. 
The  subjects  of  these  reviews  will  be 
determined  through  regular  periodic 
consultation  with  the  Project 
Management  Staff.  Risk  Management 
Staff,  the  Director  of  the  Office  of 
Operations  Management,  and  the 
Deputy  Administrator/coo.  Drafts 
written  reports  summarizing 
conclusions  and  presents  findings  to 
appropriate  officials  for  follow-up 
actions. 

•  Reviews  and  evaluates  enterprise- 
wide  programs,  projects,  and  processes 
to  assess  their  effectiveness  and 
efficiency,  compliance  with  laws  and 
regulations,  or  adequacy  of  management 
processes. 

•  Provides  consulting  services 
internally  to  Agency  management  and 


stEtff  to  identify  processes  or  contracts 
that  need  improvement,  to  develop 
improvement  strategies,  and  to  monitor 
processes  and  improvements  over  time. 

•  Participates  in  agency-wide 
initiatives  to  streamline  operations,  . 
improve  accoimtability  and 
performance,  and  implement 
management  best  practices.  Provides 
leadership,  training,  and  coaching  in  the 
implementation  of  the  initiatives. 
Promotes  a  continuous  improvement 
ethos. 

•  Collaborates  with  the  Risk 
Management  Staff,  Project  Management 
Staff,  and  CMS  senior  management  to 
identify  and  address  enterprise-wide 
risk  factors  that  lead  to  ineffective  or 
inefficient  operations. 

•  Identifies  operational 
vulnerabilities  in  CMS  and  develops 
and  executes  an  operational  review  plan 
for  each  fiscal  year,  subject  to  approval 
by  the  Deputy  Administrator/COO  and 
other  senior  leadership  of  CMS. 

Dated:  June  5.  2002. 
Ruben ).  King-Shaw,  |r.. 
Deputy  Administrator  and  Chief  Operating 
Officer.  Centers  for  Medicare  &■  Medicaid 
Services. 

|FR  Doc.  02-14949  Filed  6-27-02;  8:45  am) 
BIUJNG  COOe  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0102] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Medical 
Devices;  Notification  of  a  Healtti  Claim 
or  Nutrient  Content  Claim  Based  on  an 
Authoritative  Statement  of  a  Scientific 
Body 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  July  29, 
2002.     . 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235, 
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Washington.  EX:  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  0MB  for 
review  and  clearance. 

Guidance  for  Industry:  Notification  of  a 
Health  Claim  or  Nutrient  Content  Claim 
Based  on  an  Authoritative  Statement  of 
a  Scientific  Body  (OMB  Control 
Number  0910-0374) — Extension 

Section  403(r)(2)(G)  and  (r)(3)(C)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  343(r)(2)(G)  and 
(r)(3)(C)),  as  amended  by  the  Food  and 
Drug  Administration  Modernization  Act 


of  1997  (FDAMA),  provides  that  a  food 
producer  may  market  a  food  product 
whose  label  beats  a  nutrient  content 
claim  or  a  health  claim  that  is  based  on 
an  authoritative  statement  of  a  scientific 
body  of  the  U.S.  Government  or  the 
National  Academy  of  Sciences.  Under 
these  sections  of  the  act,  a  food 
producer  that  intends  to  use  such  a 
claim  must  submit  a  notification  of  its 
intention  to  use  the  claim  120  days 
before  it  begins  marketing  the  product 
bearing  the  claim.  In  the  Federal 
Register  of  June  11, 1998  (63  FR  32102), 
FDA  announced  the  availability  of  a 
guidance  entitled  "Guidance  for 
Industry:  Notification  of  a  Health  Claim 
or  Nutrient  Content  Claim  Based  on  an 
Authoritative  Statement  of  a  Scientific 
Body."  The  guidance  provides  the 
agency's  interpretation  of  terms  central 
to  the  submission  of  a  notification  and 
the  agency's  views  on  the  information 
that  should  be  included  in  the 


notification.  The  agency  believes  that 
the  guidance  will  enable  food  producers 
to  meet  the  criteria  for  notifications  that 
are  established  in  section  403(r)(2)(G) 
and  (r)(3)(C)  of  the  act.  In  addition  to  the 
information  specifically  required  by  the 
act  to  be  in  such  notifications,  the 
guidance  states  that  the  notifications 
should  also  contain  information  on 
analytical  methodology  for  the  nutrient 
that  is  the  subject  of  a  claim  based  on 
an  authoritative  statement.  FDA  intends 
to  review  the  notifications  it  receives  to 
ensure  that  they  comply  with  the 
criteria  established  for  them  by  the  act. 

In  the  Federal  Register  of  March  26, 
2002  (67  FR  13786).  the  agency 
requested  comments  on  the  proposed 
information  collection.  One  comment 
was  received  that  did  not  pertain  to  the 
information  collection. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  l.—  Estih/iated  Annual  Reporting  Burden^ 


Basis  of  Burden 

No.  of  Resporxtents 

Annual  Frequency  per 
Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

Section  403<r)(2)(G)  nutrient 

1 
1 

1 

2S0 
2 

3 

250 
450 

1 

Section  403(r)(3)(c) 
Guidance  for  notifications 
Totals 

2 
3 

900 

3 

1,153 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witfi  tfiis  collection  of  information. 


These  estimates  are  based  on  FDA's 
experience  with  health  claims  and 
nutrient  content  claims  and  with  other 
similar  notification  procediues  that  fall 
tmder  its  jurisdiction.  Because  the 
claims  are  based  on  authoritative 
statements  of  certain  scientific  bodies  of 
the  Federal  Government  or  the  National 
Academy  of  Sciences  or  one  of  its 
subdivisions,  FDA  believes  that  the 
information  submitted  with  a 
notification  will  either  be  provided  as 
part  of  the  authoritative  statement  or 
readily  available  as  part  of  the  scientific 
literature  to  firms  wishing  to  make 
claims.  Presentation  of  a  supporting 
bibliography  and  a  brief  balanced 
account  or  analysis  of  this  literattire 
should  be  fairly  straightforward. 

Dated:  June  21.  2002. 
Margaret  M.  Dolzel, 
Associate  Commissioner  for  Policy. 
(FR  Doc.  02-16343  Filed  6-27-02:  8:45  am) 
BHJJNa  COM  41«>-«1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Fbod  and  Drug  Administration 

CardlovMCuiar  and  Ranal  Drugs 
Advlaory  Commltlaa;  Notica  of  Maating 

AOBCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:. Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Cardiovascular 
and  Renal  Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  18.  2002,  from  8  a.m.  to  5 
p.m.  and  on  July  19.  2002.  from  8  a.m. 
to  3  p.m. 

Location:  Holiday  Inn.  Versailles 
Ballroom.  8120  Wisconsin  Ave., 
Bethesda,  MD.  301-652-2000. 

Contact  Person:  Jayne  E.  Peterson. 
Center  for  Drug  Evaluation  and  Research 


(HFD-21).  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery.  5630  Fishers  Lane.  rm. 
1093),  Rockville,  MD  20857,  301-827- 
7001,  petersonj®cder.  fda.gov,  or  FDA 
Advisory  Committee  Information  Line. 
l-aOO-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12533. 
Please  c^l  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  July  18,  2002,  beginning 
at  8  a.m.,  the  committee  will  discuss 
supplemental  new  drug  application 
(SNDA)  20-838/S-015,  ATACAND 
(candesartan  cilexetil)  Tablets, 
AstraZeneca  LP,  for  a  proposed  claim  of 
comparative  efficacy  of  candesartan 
cilexetil  and  losartan  in  hypertension. 
Beginning  at  1  p.m.,  the  committee  will 
discuss  new  drug  application  (NDA)  21- 
387.  PRAVIGARD  PAC  (pravastatin 
sodium/aspirin  co-packaged  product). 
Bristol-Myers  Squibb  Co..  proposed  for 
long-term  management  to  reduce  the 
risk  of  cardiovascular  events  (death, 
nonfatal  myocardial  infarction, 
myocardial  revascularization 
procedures,  and  ischemic  stroke)  in 
patients  with  clinically  evident 
coronary  heart  disease.  On  July  19, 
2002.  the  committee  will  discuss  NDA 
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21-188,  VANLJEV  (omapatrilat)  Bristol- 
Myers  Squibb  Co.,  proposed  for  the 
treatment  of  hypertension.  The 
background  material  for  this  meeting 
will  be  posted  1  working  day  before  the 
meeting  on  the  FDA  Web  site  at  http:/ 
/www.fda.gov/ohrms/dockets/ac/ 
acmenu.htm. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submission^  may  be  made  to  the  contact 
person  by  July  11,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  10:15 
a.m.  and  10:45  a.m.  and  3:15  p.m.  and 
3:45  p.m.  on  July  18,  2002,  and  between 
approximately  10:15  a.m.  and  10:45  a.m. 
on  July  19,  2002. 

Time  allotted  for  each  presentation 
may  be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  July  11,  2002, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Jayne  E. 
Peterson  at  least  7  days  in  advance  of 
the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  21,  2002. 
William  K.  Hubbard. 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
(FR  Doc.  02-16351  Filed  6-27-02;  8:45  ami 
BHJJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

National  Mammography  Quality 
Aaauranca  Advlaory  Commlttaa; 
Notice  of  Maating 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  National 
Mammography  Quality  Assurance 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  August  26,  2002,  from  9  a.m.  to 
6  p.m. 

Location:  Holiday  Inn,  Walker/ 
Whetstone  Rooms,  Two  Montgomery 
Village  Ave.,  Gaithersburg,  MD. 

Contact  Person:  Charles  Finder, 
Center  for  Devices  and  Radiological 
Health  (HFZ-240),  Food  and  Drug 
Administration,  1350  Piccard  Dr.. 
Rockville,  MD  20850,  301-594-3332,  or 
FDA  Advisory  Committee  Information 
Line,  1-80O-741-8138  (301^43-0572 
in  the  Washington,  DC  area),  code 
12397.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  receive 
information  on  the  American  College  of 
Radiology  Imaging  Network  trial  of  full 
field  digital  mammography  (FFDM), 
potential  new  applications  of  FFDM 
such  as  tomosyntfiesis,  facility 
inspection  findings,  and  the  status  of 
current  inspection  foUowup  actions, 
and  changes  to  the  Mammography 
Quality  Standards  Act  (the  MQSA) 
compliance  guidance.  The  committee 
will  also  receive  updates  on  the  status 
of  accreditation  and  certification  of 
FFDM.  States  as  certification  agencies 
under  the  MQSA,  reauthorization  of  the 
MQSA,  and  the  inspection 
demonstration  project.  The  MQSA 
compliance  guidance  documents,  which 
are  in  a  question-and-answer  format,  are 
available  to  the  public  on  the  Internet  at 
http://www.fda.gov/cdrh/ 
mammography/guidance-docs.html. 
This  guidance  is  being  updated 
continually  in  response  to  questions 
that  FDA  receives  from  the  public. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  August  16,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9:30 
a.m.  arid  10:30  a.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  August  16,  2002,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 


they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Shirley 
Meeks,  Conference  Management  Staff,  at 
301-594-1283,  ext.  105,  at  least  7  days 
in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  21.  2002. 
William  K.  Hubbard. 
Senior  Associate  Commissioner  for  Policy. 
Planning,  and  Legislation. 
(FR  Doc.  02-16352  Filed  6-27-02:  8:45  am] 
BILLING  COOE  4160-01-S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4736-N-06] 

Notice  of  Propoaad  Information 
Collection  for  Public  Comment  for 
Correcting  and  Cttallenglng  Date  for 
the  Indian  Houaing  Block  Grant 
Formula  Allocation 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice. 


summary:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comment  Due  Date:  August  27. 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman.  Reports  Liaison 
Officer,  Public  and  Indian  Housing.  The 
Department  of  Housing  &  Urban 
Development,  451— 7th  Street,  SW., 
Room  8226,  Washington,  DC  20410- 
6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman.  (202)  708-3642, 
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extension  4128,  for  copies  of  the 
proposed  forms  and  other  available 
documents.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  MFOmiATION:  The 
Department  will  submit  the  proposed 
information  collection  to  0MB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 

This  Notice  also  lists  the  Following 
Information: 

Title  of  Proposal:  Correcting  and 
Challenging  Data  for  the  Indian  Housing 
Block  Grant  Formula  Allocation. 


OAfB  Control  Number:  2577-0218. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  The 
Na^ve  American  Housing  Assistance 
and  Self-Determination  Act  of  1996 
(NAHASDA  or  the  Act)  mandated  that 
funding  for  Native  American  housing 
programs  be  allocated  through  use  of  a 
block  grant  formula.  The  block  grant 
formula,  as  developed  by  the 
NAHASDA  negotiated  rulemaking 
committee,  uses  data  from  multiple 
sources,  including  the  1990  and  soon 
2000  U.S.  Census,  HUD  records,  and  the 
Indian  Health  Services.  In  developing 
the  formula,  the  negotiated  rulemaking 
committee  recognized  that  the  data 
available  had  significant  limitations  and 
may  be  inaccurate  for  some  tribes.  The 
group  agreed  to  include  the  option  that 
allows  tribes  to  challenge  the  data.  This 
information  request  is  the  guidance  to 
tribes  on  how  they  can  challenge,  or 
simply  make  corrections,  to  the  data  so 
that  it  is  fair  and  equitable  for  all  tribes 
receiving  funds  through  the  formula. 

Agency  form  numbers:  None. 

Members  of  the  Affected  Public:  579 
Native  American  and  Alaskan  Native 
Tribes  participating  in  the  Indian 
Housing  Block  Grant  Program  may 
submit  corrections  or  challenge  the  data. 

Estimation  of  the  Total  Number  of 
Hours  Needed  to  Prepare  the 
Information  Collection  including  the 
Number  of  Respondents,  Frequency  of 


response,  and  hours  of  response:  The 
Tribally  Designated  Housing  Entities 
(TDHEs)  are  able  to  submit  corrections 
and  challenges  to  the  data  at  any  time. 
However,  all  corrections  to  have  impact 
on  the  next  fiscal  year  are  due  by 
September  15th  of  the  current  fiscal  year 
and  challenges  to  have  impact  on  the 
next  fiscal  year  are  due  by  June  15th  of 
the  current  fiscal  year.  The  number  of 
hours  needed  to  prepare  the  information 
collection,  frequency  of  response,  and 
hours  of  response  will  depend  on  each 
tribe's  specific  correction  or  challenge. 
The  average  amount  of  time  to  make 
corrections  will  likely  be  30  minutes  for 
all  579  tribes.  We  anticipate  only  15 
tribes  a  year  challenging  the  data  at  an 
average  burden  of  150  hours  per 
challenge.  In  total,  the  department 
expects  this  request  will  have  a  total 
annual  reporting  burden  of  2,540  hours. 

Status  of  the  Proposed  Information 
Collection:  Revision. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  lune  25.  2002. 
Paula  O.  Blunt,  * 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

BHJJNO  COM  4210-3>-M 
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Challenging  U.S.  Decennial  Census  Data: 

Guidelines  for  the  Indian  Housing  Bloclc  Grant  Formula 


This  document,  in  question  and  answer  format,  outlines  die  steps  HUD  is  preliminarily 
requiring  for  a  tribe  to  challenge  tfw  U.S.  Decennial  Census  data  used  in  the  ""Needs"  component  of  die 
Indian  Housing  Block  Grant  formula. 

In  order  for  a  Census  challenge  to  be  considered  for  the  upcoming  Fiscal  Year  (FY)  allocation, 
documentation  must  be  submitted  to  HUD  by  June  15.  Therefore,  for  FY  2004,  documentation  must 
be  submitted  to  HUD  by  June  15,  2003.    The  discussion  of  what  documentation  needs  to  be  submitted 
to  HUD  begins  on  page  eight  of  this  document. 

Q:        What  are  the  variables  m  the  formida  that  allocate  funds  for  hovshig  need? 

A:        The  "needs"  con^xjoent  of  die  block  grant  formula  is  based  on  2000  U.S.  Census  san^le  data 
as  adjusted  by  Indian  Healdi  Service  (IHS)  data  on  American  Indian  and  Alaskan  Native  (AIAN)  Births 
and  Deaths.  The  weights  and  variables  pressed  to  be  used  in  die  formula  are  die  following: 

Weight  Variable 

11%     Number  of  Amerfcan  Indian  and  Alaskan  Native  (AIAN)  PerscMis 

^      13%     Number  of  AIAN  Households  widi  incomes  less  than  30%  of  local  area  median  income 

7%     Number  ofAIAN  Households  widi  incomes  between  30%  and  50%  of  local  area  median 
income 

7%      Nun*er  of  AIAN  Households  wift  incomes  between  50%  and  80%  of  local  area  median 
income 

25  %      Number  of  AIAN  Households  overcrowded  (more  dian  1 .01  persons  per  room) 
and/or  without  con:q>lete  kitchen  or  plumbing 

22%      Number  of  AIAN  Households  paying  more  than  50  percent  of  their  mondUy  gross  income  for 
housing  costs 

15  %      Number  of  AIAN  Households  widi  income  less  dun  80%  of  local  area  median  income  less  die 
number  of  assisted  housing  units. 

The  "weight"  indicates  die  relative  in^rtance  of  a  variable.  The  higher  die  weight,  die  more 
in^rtant  die  variable  for  allocating  fiinds. 


OKfB  No:  2577-0218 
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Q:         Win  HUD  accept  Tribal  Enronmciit  Numbers? 

A:         Yes,  HUD  will  accept  tribal  enrollment  data  in  lieu  of  the  number  of  AIAN  persons  listed 
under  the  Needs  Data  section  of  the  Formula  Re^xmse  Fbrm  in  computing  the  IH6G  formula 
allocation  but  only  if  the  tribal  enrolknent  data  is  used  by  the  Tribe  to  disburse  significant  per  capita 
payments  to  tribal  members  and  if  only  persons  living  within  a  Tribe's  Formula  Area  is  counted  in  the 
enrollment.  HUD  believes  when  tribal  enrollment  is  used  for  disbursing  funds  diere  is  a  built-in 
incentive  to  update  and  purge  records  on  a  regular  basis.  Source:  NAHASDA  Guidance:  NO:  98-12. 
PG.2:  lO-SO-98. 

Q:        WiU  HUD  accept  BIA  Labor  Statistics? 

A;        In  most  cases.  HUD  will  not  accept  BIA  Labor  Statistics  in  lieu  of  the  number  of  AIAN 
persons  listed  under  the  Needs  Data  section  of  the  Formula  Response  Form  when  coasting  die  IHBG. 
BIA  Labor  Statistics  are  not  collected  by  a  consistent  medKxl  across  the  country.  In  order  for  HUD  to 
'  consider  BIA  Labor  Statistics  in  lieu  of  AIAN  persons,  a  tribe  would  first  have  to  submit  the  method 
that  was  used  in  collecting  their  BIA  Labor  Statistics.  Sources  of  data  for  the  need  variables  shall  be 
data  diat  are  collected  in  a  uniform  manner  diat  can  be  confirmed  and  verified  for  all  AIAN  households 
and  persons  living  in  an  identified  area.  In  most  cases  BIA  Labor  Statistics  come  from  tribal  data  and 
diis  often  comes  from  enrollment  records.  Data  based  upra  enrollment  records  would  only  be  accepted 
as  described  in  die  re^xmse  to  the  previous  questicMi,  *  WUl  TfUD  ttccept  Tribal  Enrollment 
Numbers"? 

Q:        Will  HUD  accept  Indian  Health  SoriceliifoniuUion? 

A:        HUD  will  accept  Indian  Health  Service  records  m  lieu  ofdienombers  of  AIAN  persons  listed 
under  die  Needs  Data  section  of  the  Formula  Reqx»se  F6rm  in  computing  the  IHBG  Formula 
Allocation  but  only  if  the  IHS  daU  are  made  available  to  HUD.  This  availability  will  allow  HUD  to 
verify  dia/  only  those  users  who  reside  within  die  Tribe's  Formnia  Area,  and  have  used  the  tribal  health 
service  widiin  the  last  ttiree  years,  are  included  in  die  Formula  data.  Source:  NAHASDA  Guidance: 
NO:  98-12,  PG.  2: 10-30-98. 

Q:        Are  die  Census  variables  based  on  the  nombcf  of  tribal  members? 

A:.       No.  The  Census  data  used  are  for  all  AIAN  households  widun  a  tribe's  service  area. 


On  die  technical  side,  die  Census  data  used  are  based  on  a  san^le  of  households  who  were 
given  die  2000  Census  "long  form".  That  is  die  Census  Bureau  identified  all  of  die  housing  units  in  an 
area.  Each  housing  unit  was  dien  assigned  a  weight  such  diat  die  data  collected  about  die  household  in 
die  sampled  housing  unit  was  multiplied  times  2  or  6  or  8  to  represent  2  or  6  or  8  other  housdiolds  in 
addition  to  diemselves.  For  small  areas  widi  a  relatively  fiew  people,  die  Census  Bureau  surveyed  1  of 
every  2  households.  For  areas  widi  higher  density,  die  Bureau  sampled  as  high  as  1  out  of  every  8 
households.  Most  researchers  agree  diat  for  large  enough  populations,  sampling  is  less  e]q)ensive  and 
more  reliable  than  trying  to  survey  every  household.  However,  because  numy  tribal  areas  are 
relatively  small  in  population  and  quite  remote  the  chance  of  statistical  error  and  undercount  does 
increase.  Undercount  occurs  ^i^ien  die  Bureau  does  not  initiaUy  identify  all  of  the  housing  units  while 
OMBNo:2S77-0218  2  Last  printed  June  2002 
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statistical  error  occurs  when  not  a  high  enough  share  of  the  households  is  surveyed  to  accurately 
represent  the  population.  \-    ' 

Q:  -       What  if  my  tribe's  service  area  is  different  than  the  service  area  curroidy  identified  by 
HUD? 

A:        Service  Area  is  a  term  used  by  other  programs.  For  IHBG  purposes  you  should  use  Formula 
Area.  You  can  correct  the  Formula  Area  being  used  for  the  formula.  Guidance  for  making  those 
corrections  are  in  the  document  "Formula  Re^ranse  Form:  Correcting  Data  for  the  Indian  Housing 
Block  Grant  Formula". 

Q:        What  if  my  tribe's  geography  is  correct  but  die  Census  did  not  count  all  of  the  AIANs  in 
our  "formula  area"? 


A:  The  tribe  may  challenge  die  data.  Any  data  die  tribe  provides  to  HUD  to  dispute  die  Census 
Bureau  figures  must  be  collected  in  a  manner  consistent  widi  all  odier  tribes.  HUD  makes  the  mling 
on  whedier  die  data  can  be  used.  There  are  two  options  a  tribe  may  take  to  diallenge  the  data.  The 
first  option  makes  die  case  diat  diere  has  been  a  miscount  of  AIAN  households  in  die  "Formula  Area". 

The  second  option  involves  challenging  each  of  die  variables  used  in  the  formula.  Both  challenges 
require  a  survey.  The  first  challenge  would  only  require  die  first  diree  questions  in  Appendix  A.  The 
second  challenge  would  require  all  10  questions  in  Appendix  A  to  be  asked. 

As  background  for  both  of  diese  challenges,  die  Census  Bureau  believes  diat  die  1990  Census 
had  a  12  percent  "undercount"  of  persons  in  tribal  areas.  Unfortunately,  Ifaey  do  not  know  how  diat 
undercount  is  distributed  among  tribes.  Undoubtedly  some  tribes  have  a  greater  undercount  dian 
others.  Furdiermore,  the  housing  and  wcomt  data  are  based  on  a  sanqile.  The  smaller  a  tribe's 
population,  the  more  likely  it  is  die  data  on  income  and  bousing  condition  are  incorrect.  The  Census 
Bureau  has  worked  very  hard  to  do  a  better  job  of  data  coltection  in  tribal  areas  during  die  year  2000 
census.  The  cost  of  challenging  data  can  be  very  eiqiensive. 

Q:        How  does  a  tribe  challenge  die  data? 

A:        By  providing  data  collected  in  a  manner  acceptable  to  HUD.  This  data  may  come  from 
administrative  records  (see  earlier  answers  on  Tribal  Enrollment  and  IHS  data)  or  diey  may  come  tmm 
a  survey  conducted  by  the  tribe.  Regardless  of  whether  a  tribe  decides  to  challenge  only  die  pc^nilaticHi 
data  or  all  of  die  variables,  HUD's  basic  rules  for  reviewing  data  sulmiitted,  as  part  of  a  challenge  is 
die  following: 

•  Questi(Mis  used  in  the  tribal  survey  must  obtain  data  equivalent  to  die  data  originally  from  the 
2000  U.S.  Census. 

•  The  mediod  of  data  collection  is  unbiased  and  statistically  acceptable  to  HUD. 

While  this  pspct  is  to  assist  people  widiout  a  background  in  survey  research  in  conducting  a 
successful  survey  diat  meets  die  above  objectives,  we  strongly  recommend  trying  to  locate  a  person  or 
organization  independent  from  the  tribe  to  manage  die  survey.  Independent  survey  data  is  inherendy 
more  acceptable  to  other  tribes  and  to  HUD.  For  exzaaplc,  if  time  is  a  local  college,  a  professor  might 

be  persuaded  to  conduct  the  survey  as  part  of  a  course. 
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Stepl:  Sekctingtbc  Type  or  Survey 

The  most  commonly  used  surveys  are:  (a)  telephone  surveys;  (b)  door-to-door  surveys;  and  (c) 
mail  surveys. 

Telephone  surveys  -  An  interviewer  calls  up,  identifies  an  ^^ropriate  respondent,  and 
proceeds  with  the  interview.  It  is  important  to  recognize  that  the  sfeps  that  must  be  taken  before  the 
interviewer  reaches  the  point  of  telqi^oning  may  prove  difRcuh.  In  a  telephone  survey,  the  telephone 
numbers  of  all  the  households  in  the  formula  service  area  must  be  acquired  and  a  method  devised  for 
contacting  households  without  telephones  or  those  with  unlisted  numbers. 

Door-to-door  surveys  -  The  interviewers  must  go  to  each  household,  knock  on  doors,  and  do 
the  "leg  work"  necessary  to  obtain  interviews.  In  very  small  areas  diis  type  of  survey  may  be  the 
easiest  because  the  interviewers  can  define  the  formula  servk:e  area  by  its  geographic  bo«indaries. 

Mail/Drop-off  surveys-The  mterviewers  need  a  list  of  all  die  addresses/location  for  all  AIAN 
households  in  the  formula  service  area,  a  quesdonnane,  and  postage.  However,  mail/drop-off  surveys 
often  yield  a  very  low  rate  of  response,  whk:h  means  a  low  degree  of  accuracy.  Also,  provisk>ns  must 
be  made  to  provide  noo-English-qieaking  residents  with  a  questioimaire  in  their  own  language.  If  this 
method  is  chosen  the  interviewers  should  mail  a  stan^ed  self-addressed  return  envelope  and  count  <mi 
doing  at  least  one  follow-up  letter  or  telephone  call  to  encourage  everyone  to  reqxHid.  If  some 
households  sdll  do  not  respond,  interviewers  may  need  to  be  sent  to  the  residence  to  conduct  the 
survey. 

Of  course,  it  is  possible,  and  sometimes  quite  useful,  to  coolMDe  these  types  of  surveys.  For 
exan^le,  if  in  a  door-to-door  survey  someone  is  not  home,  the  intetviewers  can  leave  a  note  for  die 
resident  to  telq)hone.  Or  die  telephone  can  be  used  to  sdiedule  a  time  when  an  interviewer  will  call  at 
die  door  to  conduct  an  mterview.  ShnUarly,  a  letter  can  be  sent  to  leadents  of  the  target  area  to  let 
them  know  in  advance  when  an  mterviewer  win  call  or  visit  In  eadi  ca^,  a  last  resort  process  may  be 
needed  for  nrai-respoodents.  See  Step  4:  Last  Resort  Process  for  moce  mformation. 

Step  2  -  Devdopfng  a  Qucstioiiiiaire 

After  deciding  on  die  survey  mediod  die  questioonaiie  should  be  developed.  Hie  appendix  of 
diis  pi^r  includes  the  list  of  questions  needed  to  challenge  die  data  used  in  the  Indian  Housing 
allocation  fomoula.  It  is  impcxtant  that  all  of  the  individuals  surveyed  are  asktd  exacdy  die  same 
questions  and  diat  dieir  re^xmses  are  recorded  correcdy.  Each  question  should  be  clear,  written  m 
shqile  language,  and  convey  only  one  meaning.  It  is  usually  best  to  lest  a  draft  questionnaire  on  a  few 
people  to  ensure  diat  they  underhand  die  questions  as  you  thmk  you  are  writing  diem. 

Step  3  •  Assemblinf  ao  Address  List  &  Sdecting  a  Sample 

To  challenge  die  data  a  tribe  must  first  assemble  a  list  of  addresses  of  all  households  believed  to 
be  home  to  one  or  more  AIANs  in  die  tribe's  >l»mula  area  as  defined  by  HUD  and  shown  in  die 
Formula  Response  Form.  Tribes  nuiy  wish  to  use  dieir  eoroUment  lists,  telei^ne  directories,  and/or 
die  post  office  to  assemble  tfiis  list.  Of  «U  die  stqis  of  challenging  die  data,  diis  is  die  most  important. 
If  you  cannot  identic  every  household  to  be  surveyed  you  wiB  have  an  nndercount.  In  fact,  die  Census 
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Bureau  spends  many  years  before  a  Census  attenqiting  to  assemble  a  conqilete  list  of 
addresses/iocations  for  the  year  2000  Census.  The  more  remote  an  area,  tlie  more  difficult  it  is  to 
assemble  a  con^ilete  list  of  addresses/locations. 

Depending  on  the  size  of  the  list  of  households,  a  tribe  may  wish  to  survey  every  household  or 
just  a  sample  of  households.  The  purpose  of  a  san^le  survey  is  to  ask  questions  of  a  portion  of  die 
population  in  order  to  make  estimates  about  the  entire  population.  If  we  ask  proper  questions  of  a 
randomly  drawn  sample  of  adequate  size,  we  can  be  reasonably  sure  of  the  degree  of  accuracy  of  our 
overall  estimates. 

Note  diat  if  a  tribe  is  san:^)ling  data,  diey  should  anticipate  a  certain  degree  of  non-response. 
The  highest  level  of  non-re^)onse  generally  considered  to  be  acceptable  is  20  percent.  Therefore,  a 
tribe  who  wants  696  conqileted  surveys  should  actually  try  to  survey  835  households  (6%  *  1.20)  in 
order  to  get  an  80  percent  response  rate  of  696  responses.  Tribes  ^ould  plan  to  send  reminder  cards, 
follo^stli^  surveys,  and  conduct  telephone  or  in-person  follow-up  visits  to  get  households  to  re^xind 
that  did  not  reqwnd  to  the  first  surv^. 

The  list  below  provides  an  exanqile  of  how  large  sample  sizes  should  be  if  die  tribe  wishes  to 
sample  households  for  the  survey': 


Minimum 


Total 

Conqileted 

Sample 

Households 

Surveys 

Size 

Lessdian75 

63 

All 

76-    100 

79 

95 

101-    125 

94 

113 

126-    150 

108 

129 

151-    200 

132 

158 

201-    300 

168 

202 

301-   400 

196 

235 

401-    500 

217 

261 

501-    750 

254 

305 

751-  1.000 

278 

333 

1,001-  1,500 

306 

367 

1,501-2,000 

322 

387 

2,001-  3,000 

341 

409 

3,001-4,000 

350 

421 

4,001-  5,000 

357 

428 

5,001-10,000 

370 

444 

10,000  or  more 

377 

450 

'  These  sanq>le  sizes  would  provide  an  estimator  diat  is  within  3%  of  die  population  percentage  with  95% 
probability.  To  calculate  the  san^ile  size  for  a  different  population  the  formula  is: 

(Total  Population  *  (50*50/9))  /  (Total  Population  +  (50*50/9)) 
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In  saiiq)ling  you  are  looking  at  a  portion  of  everyone  in  a  group  and  making  inferences  about 
the  wtwle  group  from  the  portion  you  are  looking  at.  For  those  inferences  to  be  most  accurate, 
everyone  who  is  in  the  group  should  have  an  equal  chance  of  being  included  in  die  san^le.  That  is.  the 
sanq^e  needs  to  be  random.  To  accomplish  diis.  each  household  on  the  fiill  list  will  be  assigned  a 
number.  Then  using  a  random  numbers  table  the  sainple  will  be  selected.  For  example,  if  the 
household  list  has  2.000  househokls,  835  wouktbe  randomly  selected  to  be  surveyed.  When  sanq)ling 
using  a  random  numbers  table,  which  can  be  found  in  a  statistical  textbook  appendix,  you  take  a  list  of 
your  universe  and  draw  from  it  according  to  the  table.  If,  for  example,  the  first  three  random  numbers 
are  087,  384,  and  102,  then  you  would  go  dutnigh  your  universe  list  and  take  the  87th,  384di,  and 
102nd  households  to  try  to  interview.  Continue  until  you  have  achieved  the  desired  sample  size. 

Random  numben  can  abo  be  created  through  built  in  functions  io  spreadsheet  programs. 
Using  diis  method,  random  numben  are  usually  generated  fai  a  range  between  0  and  1.  The  random 
numbers  must  then  be  multiplied  by  the  total  number  of  househokls. 

If  all  of  die  individuals  or  households  can  be  listed  systematfcally,  i.e.  alphabetically  by  last 
name  or  by  mail  address,  a  systematic  sample  will  be  adequate.  (Systenatic  samples  are  often 
described  as  pseudo-random  samples.)  To  dnw  tfiii  ample,  you  need  to  determine  die  sanqiUng 
interval.  You  do  this  by  dividing  die  sample  size  dial  yoa  wiitt  by  die  total  number  (w  die  list  of 
names.  For  exanqile,  if  you  had  a  list  of  1,000  nnnes  and  you  wanted  a  san^le  of  333  persons,  the 
sampliitg  interval  would  be  333/1000,  or  approximaiely  three.  After  yoa  determine  the  samplmg 
interval,  obtain  a  random  starting  pomt  and  tppty  tie  interval.  FOr  example  if  the  interval  was  dnee, 
randomly  select  to  Stan  widi  die  1*,  2^,  or  3**  name  oo  die  Bst,  dien  sdect  every  3"*  name  until 
reaching  333  selected  names. 

Step  4  -  CoBdiKting  the  Sanrty 

To  carry  out  the  survey,  yoa  have  16  iqnodnoeaufBcienttpiestioanaires,  recruit  and  train 
ntterviewers,  schedule  die  interviewiqg,  and  develop  procethires  ft^  editing,  tabulating,  and  analyzing 
the  results. 


Publicity.  To  proinote  citizen  paiticiparton  in  your  effort  ft  inay  prove  wocdw^iite  to  arrange 
sane  advance  notice.  A  notice  fai  a  local  new^Niper  or  annouDoemeots  at  a  tribal  meeting  can  let 
people  Uving  in  your  formula  service  area  know  diat  you  will  be  conducting  a  survey.  People  will 
more  likely  cooperate  if  you  let  people  know  m  advance  bow,  when,  and  why  you  will  contact  them. 

Interviewers  for  riione  and  hi-peraoo  surveys.  Anyone  itdio  is  willing  to  follow  die  established 
procedures  can  serve  as  an  interviewer.  It  usually  is  not  necessary  to  go  to  great  expeose  to  hire 
profiessional  interviewers.  Volunteers  from  local  commonity  groups  will  serve  wdl.  Also,  schools  or 
coQeges  doing  courses  on  civics,  puUic  policy,  or  survey  research  frequendy  may  be  persuaded  to 
assist  in  die  effort  as  a  means  of  providmg  studeiMs  widi  practical  experience  and  credit 

Generally,  it  is  best  if  interviewers  are  chosen  10  make  die  reqxndoits  feel  most  at  hnne.  For 
this  reason,  survey  research  companies  oflen  en^loy  mature  women  as  their  interviewers.  When 
interviewers  are  oi  die  same  race  and  social  class  as  die  reqxndent,  die  survey  usually  generates  a 
better  re^xmse  rate  and  more  accurate  results.  What  is  most  in^>ortant,  diou^  is  that  the  interview^ 
wiD  command  the  attention  of  die  respondem,  ask  die  questions  as  diey  are  written,  follow  re^ndent 

selection  procedures,  and  write  down  die  le^KMiaes  as  giveiL 
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Preparing  for  die  Survey.    As  part  of  your  preparation  for  die  survey,  you  should  devek>p  an 
introduction  to  the  actual  interview.  This  should  be  a  standard  introduction  identifying  the  purpose  of 
the  survey,  and  request  die  participation  of  respondent.  Usually,  it  is  also  a  good  idea  to  note  die 
expected  amount  of  time  to  con^ilete  die  survey. 

You  also  should  emphasize  to  respondents  that  their  answers  will  be  kept  confidential  -  pec^le 
are  more  likely  to  give  you  honest  answers  if  they  will  remain  anonymous.  You  should  do  your  very 
best  to  maintain  diis  confidentiality.  Usually,  the  respondent's  name,  address,  and  telephone  number 
appear  only  on  a  cover  sheet.  After  you  receive  die  convicted  survey,  you  can  throw  away  die  cover 
sheet  or  at  least  separate  it  from  the  actual  interview.  If  you  number  bodi  die  cover  sheets  and  die  ■ 
questionnaires,  you  can  then  match  diem  up  if  absolutely  necessary.  What  is  in^rtant  is  diat  people 
will  not  just  be  able  to  pick  up  a  questionnaire  and  see  what  the  Jones'  family  income  is. 

Interviewers  also  should  follow  set  procedures  for  number  of  times  you  will  atien^  to  reach  an 
individual  before  tiiey  are  considered  "unreachable".  No  matter  what  you  do,  some  househokls  just 
will  not  remm  a  written  survey  or  be  home  during  die  time  you  are  interviewing,  some  probably  wUl 
refuse  to  be  interviewed,  some  will  terminate  die  interview  before  you  finish,  and  some  will  complete 
the  interview,  but  fail  to  provide  an  answer  to  the  bey  question  on  income  level.  In  order  to  be 
considered  an  adequate  response,  the  interview  must  be  conducted,  and  you  must  obtaiii  con^lete  and 
accurate  information.  You  can  establish  a  procedure  for  collecting  information  when  individuals  are 
unavailable.  This  procedure  is  called  coUectii^g  last  resort  information. 

Last  Resort  Information  Collection  Procedure.  You  may  introduce  a  rule  about  getting 
information  regarding  occupied  dwellings  when  it  is  iiqiossiUe  to  get  answers  direcdy  from  die 
residents.  Imagine  diat  there  is  a  dwelling  tiiat  is  laiown  to  be  occupied.  Eidier  die  residents  refiise  to 
^leak  widi  any  interviewer  or  no  one  is  found  at  home  after  a  series  of  six  calls  or  visits.  In  aich  a 
case,  it  may  be  necessary  to  ask  a  neighbor  or  some  odier  knowledgeable  person  -  i.e.  a  letter  carrier, 
etc.  -  for  some  minimal  information  about  die  residents,  for  exan^Ie:  how  many  individuals  live  tiiere. 
Do  not  ask  die  knowledgeable  person  any  questions  about  income.  This  procedure  shoukl  be  used 
extremely  rarely,  if  at  all.  The  interviewer  should  document  how  many  AIAN  households  were 
counted  through  diis  last  resort  data  collection  mediod. 

You  will  achieve  more  accurate  estimates  if  you  are  not  too  quick  to  write  off  a  household  as 
umeachable.  You  are  most  certain  of  randomness  if  you  obtam  interviews  from  die  households  you 
selected  first.  Thus,  if  you  are  doing  a  door-to-door  survey,  you  probably  should  mate  two  or  more 
passes  dirough  die  area  (possibly  at  different  times)  to  try  to  catch  a  family  at  home.  Frequentiy  diey 
will  be  busy,  but  will  say  tiiat  diey  can  do  die  interview  later  -  you  should  make  an  i^pointment  and 
remm.  Only  after  at  least  two  tries  or  an  outright  reftisal  should  a  sampled  household  be  rqilaced. 
Widi  a  telephone  survey,  at  least  diree  or  four  calls  should  be  made  before  replacing  a  househoM. 
Widi  mail/drop-off  surveys,  reminder  cards  sh(Hild  be  sent  to  each  household  soon  after  diey  receive 
die  survey  indicating  die  importance  of  die  information.  If  diey  do  not  reqiond  widiin  10  to  15  days,  a 
second  survey  should  be  sent/dropped  off.  Still  if  you  receive  no  response  on  die  mail  survey,  you 
may  wish  to  send  in-person  interviewers  or  attenq)t  a  phone  call. 

Traimng  interviewers.  Prior  to  beginning  die  regular  interviews,  supervisors  diould  bring  die 
interviewers  togedier  for  one  or  more  trainmg  sessions.  In  diese  sessions,  die  supervisors  diould  teach: 
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•  How  to  introduce  yourself  when  you  call  or  visit, 

•  How  to  e:q)lain  the  survey. 

•  How  to  e}q)lain  that  the  person's  answers  will  be  confidential, 

•  How  to  ask  die  questions  (asking  the  questions  as  written  not  improvised), 

•  How  to  listen  careftiUy  and  to  record  answers, 

•  How  to  ask  follow-up  or  probe  questions,  if  the  person  ftils  to  answer  die  question. 

At  die  training  sessions,  dierc  should  be  some  practice  interviews  in  which  die  interviewers  interview 
each  other. 

Contact  and  Follow-Up.  Interviewers  should  attempt  to  contact  respondents  at  a  time  when 
diey  are  most  likely  to  get  a  high  rate  of  response  from  most  types  of  peo(rie.  Telqihone  interviews 
usually  are  conducted  early  in  the  evening,  when  most  people  are  home.  Door-to-door  interviews  also 
may  be  conducted  early  in  die  evening  (especially  before  dark)  or  on  weekends.  You  should  try  again 
at  a  different  time  to  reach  anyone  in  die  initial  sample  who  is  missed  by  diis  initial  effort. 

In  general,  you  should  know  best  the  residents  of  your  community  and  when  diey  can  be 
reached.  What  you  sbouU  avoid  is  selecting  a  time  or  mediod  diat  will  yield  biased  results.  For 
e»iE|>le,  interviewing  only  during  die  day  from  Monday  to  Friday  probably  will  miss  ftmilies  where 
bodi  die  husband  and  wife  work.  Since  diese  bmilies  may  have  hi^r  incomes  dian  fiunilies  widi  only 
one  employed  member,  your  timing  may  lead  to  die  biased  result  of  finding  an  excessively  high 
proportion  of  low-  and  moderate-inMmie  boasefaokb. 

Of  course,  in  «wirin£  contact  widi  a  member  of  die  househ(dd,  die  mterviewer  first  has  to 
determine  that  die  person  bemg  interviewed  is  knowledgeable  and  competent  to  answer  die  qjuestions 
h^hig  asked.  The  interviewer  dius  shoukl  ask  to  speak  to  die  head  of  die  hoosefaokl  or  die  tpcuse  of  die 
head  of  die  household.  If  it  is  absc^tely  necessary  to  obtain  an  interview  at  die  residence  diat  is 
sampled,  die  interviewer  may  conduct  an  interview  widi  odier  resident  adults  or  children  of  at  least 
high  adiool  age  only  after  detemuning  diat  tfiey  are  matiire  and  cooqietent  to  provide  accurate 
infiormation. 

The  Interview.  Interviewers  shooM  read  die  questions  exactly  as  tfiey  are  written.  If  die 
respondent  does  not  understand  die  question  or  gives  an  unresponsive  answer,  itusuaUy  is  best  to  have 
die  mterviewer  just  repeat  die  question.  Questions  shoukl  be  read  in  die  order  m  whKh  diey  are 
written.  The  respondents'  answers  shook)  be  recorded  neady  and  accurately  immediately  as  diey  are 
piovkled.  At  die  end  of  die  interview,  and  before  proceeding  to  die  next  interview,  die  interviewer 
shooU  always  do  a  quick  edit  of  die  questionnaire  to  be  sure  diat  diey  have  completed  every  answer 
correcdy.  This  shnple  check  he^  to  avoki  die  frustrating  mistake  of  having  gone  tt>  die  time  and 
expense  of  conducting  die  interview,  but  widiout  getting  die  information  you  sought. 

Editing.  The  completed  surveys  sfaooM  be  provkled  to  die  person  who  will  tabulate  and 
analyze  diem.  That  person  should  review  each  survey  to  ensure  diat  it  is  con^ilete  and  diat  each 
question  is  answered  once  and  only  once  in  a  way  that  is  clear  and  unamtHguous.  If  die  survey  is  in- 
person  or  telephone,  an  unclear  respcxises  may  be  resolved  1^  die  interviewer.  It  also  may  be  desirable 
to  call  back  die  respondent,  if  necessary,  to  clarify  incomplete  oi  ambiguous  responses.  Note  diat 
editing  is  an  (ngoing  process.  Even  after  you  have  stiuted  to  tabulate  or  analyze  die  data,  you  may 
MMiie  across  errors,  which  you  need  to  oonecL 
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Step  5  -  Analyzing  the  Data 

After  you  have  your  data  collected  and  edited,  you  just  need  to  add  up  the  numbers  to  see  what 
you  have  learned.  Actually,  it  is  useful  to  think  of  this  in  two  parts:  (1)  tabulating  up  die  responses 
from  the  questionnaires  and  calculating  the  information  needed  for  the  formula;  and  (2)  determining  the 
accuracy  of  the  estimate.  The  first  of  these  parts  can  be  taken  care  of  by  completing  the  woiksheet  in 
the  appendix. 

Tabulation.  For  ease  of  processing,  it  is  important  to  enter  the  re^)onses  onto  a  computer,  if 
one  is  available.  A  database  program,  such  as  DBase,  or  a  ^readsheet  program  such  as  Lotus  1-2-3  or 
Microsoft  Excel  would  work  fine. 

References.  Listed  below  are  a  few  clearly  written  books  that  may  be  helpful: 


F.  J.  Fowlem.  Survey  Research  Methods.  Sage. 

Arlent  Fwk.  The  Survey  Hcmdbook.  Sage. 

Lmda  B.  Bourque  and  Eva  P.  Fielder.  Haw  To  Conduct  Self-Administered  And  Mail 

Surveys.  Sage. 

James  H.  Frey  and  Sabine  M.  Oisbi.  How  to  Conduct  Interviews  By  Telephone  And  In 

Person.  Sage. 


The  Sage  Publications  information  address  and  email  is: 

Sage  Publications.  Inc. 
2455  TeUer  Road 
Thousand  Oaks,  Ca  91320 

e-mail:  order@sagepub.c(Mn 

These  books  and  odiers  that' are  similar  may  be  available  in  a  local  publk;  or  university  library. 

Q:        Alter  collecting  and  anafyzing  the  data,  what  do  we  send  to  HUD? 

A:        Send  to  HUD  a  detailed  copy  of  your  mediodolQgy.  This  includes: 


1) 
2) 
3) 


4) 

5) 
6) 
7) 
8) 


The  name,  organization,  and  phone  number  for  die  person(s)  who  managed  die  survey 

Your  source(s)  of  data  for  die  addresses 

The  geograi^c  areas  of  the  addresses  (by  county,  city,  reaervaticMi.  and/or  trust  lancQ 

include  a  msq>  or  maps  of  the  geogr^hic  area  yon  are  surveying,  fixm 

ht^://ftp2.census.gov/plmap/pI_bIk/  wd)  site  or  equivaloit. 

Th«  number  of  addresses  identified  (i.e.  the  number  of  housdiolds  used  for  drawing 

your  sanple) 

The  number  of  AIAN  househoMs  sampled  (if  qiplKable) 

The  number  of  AIAN  households  responding 

A  copy  of  your  ^estionnaire 

An  e:q>lanati(Mi  of  your  survey  medxxKs)  -  (a)  if  die  surv^  is  telqihone.  in-person. 

mail,  or  some  combination,  (b)  number  of  repeat  attempts  before  drafting  a  household 
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from  the  sample,  (c)  what  recruitment  and  training  was  done  for  interviewers,  and  (d) 
what  kinds  of  quality  checks  were  done  to  assure  the  accuracy  of  the  data  collected. 
If  wei^ting  is  done,  a  detailed  explanation  of  bow  each  households  response  is 
weighted. 


Also  send  to  HUD  a  table  widi  your  results.  If  this  is  only  a  population  challenge,  include  only 
the  number  of  AIAN  persons  and  AIAN  households  (where  the  head  and/or  spouse  is  ALAN)  in  the 
formula  service  area.  If  this  is  a  full  challenge,  provide  the  following  information: 

1)  Number  of  AIAN  Persons 

2)  Number  of  AIAN  Households  widi  incomes  less  than  30%  of  local  area  median  income 

3)  Number  of  AIAN  Households  with  incomes  between  30%  and  50%  of  local  area 
median  income 

4)  Number  of  AIAN  Households  with  incomes  between  50%  and  80%  of  local  area 
median  income 

5)  Number  of  AIAN  Housdiolds  overcrowded  (more  than  1 .01  persons  per  room)  and/or 
without  complete  kitchen  or  plumbing 

6)  Number  of  AIAN  Households  paying  more  than  50  percent  of  their  monthly  gross 
income  for  housing  costs 

In  some  cases.  HUD  may  request  die  household  level  data  collected  in  order  to  cmifirm  die 
accuracy  of  die  results  and/or  to  randomly  survey  the  re^xiadents  to  insure  die  accuracy  of  die  survey. 

All  challenges  should  be  sent  to:  : 

Formula  Allocation.  Customer  Service  Office 

Stephen  Winter  Associates 

1331  H  Street  NW 

Suite  1000 

Washington.  DC  20005 

ToU  Free  Number:   1-800410-8808 

FAX:  202-393-5043 

E-mail:  IHBGformuku^swinter.com 

Q:        Under  the  proposed  mk,  EUD  can  diaOenge  the  data  used  in  the  formiila.  Why  would 
HUD  chaDeufle  the  data? 

A:        Because  die  f(»mula  is  based  on  all  AIANs  in  a  tribe's  "fommla  area" .  some  tribes  may  receive 
funding  for  AIAN  households  diey  would  never  serve  even  if  diey  had  enough  fimding.  Such  cases  can 
occur  eqiecially  when  a  tribe's  "formula  area"  encompasses  a  major  urban  area.  In  order  for  the 
formula  to  be  £air  for  all  tribes,  HUD  has  die  audiority  to  challenge  die  data  so  diat  one  tribe  is  not 
receiving  a  di^rc^rticmate  amount  of  funding  at  the  e^qiense  of  all  odier  tribes.  Because  a  fonnula  is 
a  "zero  sum  game",  diat  is  the  size  of  die  pie  does  not  change,  if  one  tribe  is  getting  more  than  its  fiur 
share  all  of  die  other  tribes  are  receiving  less. 
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Appendix  A  •  Survey  Questions 

Please  Note:  The  definition  for  American  Indian  and  Alaskan  Native  (AIAN)  Household  for  this 
special  tabulation  is  a  household  where  the  head  of  household  and/or  spouse  is  AIAN.  In  addition, 
HUD  uses  the  U.S.  Census  Bureau's  definition  of  a  household:  a  person  or  group  of  persons  who  live 
in  a  housing  unit.  This  definition  equals  the  count  of  occupied  housing  units  used  in  the  census. 

1.         This  survey  must  count  every  person  living  or  staying  in  this  house,  apartment,  or  mobile  home 
on  the  day  of  the  survey. 

How  many  persons  lived  here  on  Sunday  (survey  day),  including  all  persons  staying  here  who 
have  no  other  permanent  place  to  stay?  (Count  the  number  of  persons  living  in  this  place,  do 
not  be  concerned  with  family  relationships  or  the  number  of  families  living  in  this  place). 


Include 


Do  NOT  include 


•  Everyone  who  usually  lives  here  such  as 
family  members,  housemates  and 
roommates,  foster  children,  roomers, 
boarders,  and  live-in  employees 

•  Persons  who  are  ten^)orarily  away  on  a 
business  trqi.  on  vacatimi,  or  in  a  general 
hospital 

•  College  smdents  who  stay  here  while 
attending  c(^ege 

•  Persons  in  die  Armed  Forces  who  live  here 

•  Newborn  babies  still  in  the  hospital 

•  Children  m  boarding  schools  below  die 
college  level 

•  Persons  who  stay  here  most  of  the  week 
while  working,  even  if  they  have  another 
permanent  place  to  stay 

•  Persons,  who  are  staying  here  (on  survey 
day),  with  no  oUier  permanent  place  to  stay 

Total  Number  of  Persons 


•  Persons  who  usually  live  somewhere  else 

•  Persons  who  are  away  in  an  institution  such 
as  a  correctional  facility,  a  mental  hospital, 
or  a  nursing  home 

•  College  students  who  live  somewhere  else 
while  attending  college 

•  Persons  in  the  Armed  Forces  who  live 
somewhere  else 

•  Persons  who  stay  somewhere  else  most  of 
the  week  while  working 


How  many  of  the  persons  indicated  above  are  AIAN? 
Total  AIAN  Persons 
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Is  the  head  of  household  and/or  their  spouse  an  AIAN?    The  "head  of  household"  is  the  person 
in  whose  name  this  house  or  apartment  is  owned,  being  bought,  or  rented. 

__YES 
_N0 

How  many  rooms  do  you  have  in  THIS  house,  apartment,  or  mobile  home?  Be  sure  to  count 
bedrooms,  living  rooms,  kitchens,  a  separate  dining  room  and  rooms  in  a  finished  basement. 
Do  not  count  bathrooms,  porches,  balconies,  entry  areas,  halls,  or  half-rooms.   Count 
multipurpose  room  only  one  time:   for  example  count  a  combination  kitchen  and  dining  room 
or  a  living  room  that  is  used  as  a  bedroom  at  night  only  once. 

Total  Number  of  Rooms 


5.  Do  you  have  COMPLETE  plumbing  facilities  in  THIS  house,  apartment,  or  mobile  home? 
That  is  1)  hot  and  cold  piped  water,  2)  a  flush  toilet,  and  3)  a  bathtub  or  shower. 

YES,  have  all  three  facilities 

_N0 

6.  Do  you  have  COMPLETE  kitchen  facilities  in  THIS  house,  apartment,  or  mobile  home?  That 
is  1)  a  sink  with  piped  water,  2)  a  range  or  stove,  and  3)  a  refrigerator. 

__  YES,  have  all  three  facilities 
_NO 

7a.        Answer  only  if  you  PAY  RENT  for  this  house  or  apartment  -  What  is  Ae  monflily  rent? 
$        MontiilyRent 


7b.       Does  the  monthly  rent  include  any  meals? 

_YES 
NO 


8.         What  are  the  ANNUAL  costs  of  utilities  and  fuels  for  tiiis  house,  apartinent,  or  mobile  home? 
Utility  and  fuel  costs  include  the  cost  of  ELECTRICITY.  GAS.  WATER  and  SEWAGE.  OIL, 
COAL,  KEROSENE.  WOOD,  ETC.  If  you  have  lived  here  less  than  1  year,  estimate  the 
annual  cost. 


a. 
$ 


Electricity 

Yearly  Cost  -  Dollars 


OR 

Included  in  rent  or  in  condominium  fee 
No  charge 


\s 
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b.  Gas 


Yearly  Cost  -  Dollars 


OR 

Included  in  rent  or  in  condominium  fee 
No  charge 


c.  Water  and  sewer 


Yearly  Cost  -  Dollars 


OR 

Included  in  rent  or  in  condominium  fee 
No  charge 


d.  Oil,  coal,  kerosene,  wood,  etc. 
$ Yearly  Cost  -  Dollars 

OR 

Included  in  rent  or  in  condominium  fee 

No  charge 


9.  Answer  questions  9a  to  12  only  if  this  is  a  one-family  house,  a  condominium  or  a  nwbile  home  that 
someone  in  this  household  OWNS  OR  IS  BUYING;  otherwise  go  to  question  13. 

a.  If  not  included  in  mortgage  payments,  what  were  the  real  estate  taxes  on  THIS  property  last 
year? 

Yes.  mortgage,  deed  of  trust,  or  similar  debt 

Yes,  contract  to  purchase 

No,  sip  to  10 

b.  How  much  is  your  regular  monthly  mortgage  payment  on  THIS  property?  Include  payment 
only  on  first  mortgage  or  ccmtract  to  purchase. 

$         Monthly  Amount  -  Dollars 

OR 
__  No  regular  payment  required,  go  to  question  10 

c.  Does  your  regular  monthly  mortgage  payments  include  payments  for  real  estate  taxes  on 

THIS  property? 


Yes,  taxes  included  in  mortgage  payment 
No,  taxes  paid  separately  or  taxe$  not  required 
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U. 


13. 


d.  Does  your  regular  monthly  mortgage  payment  include  payments  for  fire,  hazard,  or  flood 
insurance  on  THIS  property? 

Yes,  insurance  included  in  mortgage  payment 

No.  insurance  paid  separately  or  no  bsurance 


Do  you  have  a  second  mortgage  or  a  home  equity  loan  on  THIS  property?  Mark  all  that  apply. 

Yes,  a  second  mortgage 

Yes,  a  home  equity  loan 

No,  skip  to  question  1 1 

b.  How  much  is  your  regular  monthly  mortgage  payment  on  all  second  or  junior  mortgages 
and  all  hoine  equity  loans  on  THIS  propert>  ? 

$ Monthly  Amount  -  Dollars 

OR 
No  regular  payment  required 

What  ere  the  real  estate  taxes  on  THIS  property  last  year? 

$  Yearly  Amount  -  Dollars 

OR 


None 


12.       What  was  the  annual  payment  for  fire,  hazard,  and  flood  nisurancc  on  THIS  property? 


Annual  Amount  -  Dollars 
OR 


None 


Answer  ONLY  is  this  is  a  CONDOMINIUM.  What  is  the  monthly  condominium  fee? 
$ Monthly  Amount  -  Dollars 


14.       Answer  ONLY  if  this  is  a  MOBILE  HOME. 

a.  Do  you  have  an  installment  loan  or  contract  on  THIS  mobile  home? 

Yes 

No 

b.  What  is  the  total  cost  for  instalbnent  loan  payments,  personal  property  taxes,  site  rent, 

registration  fees,  and  license  fees  for  THIS  nwbile  home  and  its  site  last  year?  Exclude 

real  estate  taxes. 

$ Yearly  Ammint  -  Dollars 
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15.        INCOME  LAST  YEAR.  What  was  this  household's  total  income  last  year,  include:  all  wages, 
.  salary,  commissions,  bonuses,  or  tips  from  all  jobs;  self-employment  income  from  own  farm  or 
non-farm  business,  include  proprietorships  and  partnerships,  report  net  income  after  business 
expenses;  interest,  dividends,  net  rental  income,  royalt)'  income,  or  income  from  estates  and 
trusts;  Social  Security  or  Railroad  Retirement;  Supplemental  Security  Income  (SSI),  Aid  to 
Families  with  Dependent  Children  (AFDC),  or  other  public  assistance  or  public  welfare 
payments  from  state  or  local  welfare  office;  Retirement,  survivor,  or  disabilit>'  pensions;  and 
any  other  income  received  regularly  such  as  Veterans'  (VA)  payments,  unemployment 
•    compensation,  child  suppon,  or  alimony,  or  per  capita  payments  for  all  household  members. 
Do  not  include  lump  sum  payments  such  as  money  from  an  inheritance  or  sale  of  a  home. 


Annual  Amount  -  Dollars 


OR 

None 


(This  question  may  be  replaced  by  one  that  asks  the  respondent  to  select  the  category  that  best 
represents  the  household's  total  income  last  year).  The  categories  should  be  based  upon  30%, 
50%  and  80%  values  of  the  median  income  for  the  local  county(ies)  or  the  National  median 
income.) 
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Appendix  B  -  U.S.  Census  Bureau:  Government  Specialists  for  Tribal  Programs 


Atlanta 
Bea  Piddock 
Dwight  Danzy 
404-730-3832 

Boston 

Cesar  Monzon 

617-424-0510 

Cesar .  Augusto .  Monzon@census .  gov 

Charlotte 

Ken  Wright 

704-344-6142 

W.KenneUi.Wright@census.gov 

Chicago 

Marilyn  Stephens 
708-531-9572 
Marilyn.E.Stephens@census.gov 

Dallas 

Paula  Wright 

Janice  People 

800-835-9752 

Paula.K.Wright@census.gov 

Denver 

Pat  Rodriguez 

303-969-7750 

Patricia.Eloi8e.Rodriguez@census.gov 


Detroit 

Vincent  Kountz 

800-564-3978 

V  incent .  L .  Kountz@census .  gov 

Kansas  City 

Matthew  Milbrodt 

Paula  Givens-Bolder 

913-551-6711 

Matthew.  S.Milbrodi@census.gov 

Los  Angeles 
Tonuny  Randle 
818-904-6522 
Toniray.Randle@census.gov 

New  York 
Kewulay  Kamara 
Ron  Uba 
212-264-4730 
nypds@census.gov 

Philadelphia 

PhilLutz 

215-656-7580 

Philip.M.Lutz@census.gov 

Seatde 

Patty  Famam 
206-553-5835 


Additional  information  on  the  1990  Federal  Census  of  Population  and  Housing  can  be  found  on  die 
Census  Bureau  Web  Page:  http://www.census.gov/population/www/socdemo/race/indian.htinl 


OMB  No.  2577-0218 


16 


Last  printed  June  2002 


Federal  Register / Vol.  67,  No.  125 /Friday,  June  28.  2002 /Notices 


43653 


Appendix  C  -  Formula  Needs  Worksheet  for  Population  Challenge 

Please  Note:  The  definition  for  American  Indian  and  Alaskan  Native  (AIAN)  Household  for  this 
special  tabulation  is  a  household  where  the  head  of  household  and/or  spouse  is  AIAN.  In  addition, 
HUD  uses  the  U.S.  Census  Bureau's  definition  of  a  household:  a  person  or  group  of  persons  who  live 
in  a  housing  unit.  This  definition  equals  the  count  of  occupied  housing  units  used  in  the  census. 

RAW  DATA     , 

I .          Total  Number  of  Households  in  "formula  area"  (from  list  compUed  for  survey). 
Households  listed 

2'         Total  Number  of  Households  sampled  for  survey. 
Households  sampled 

3.  Total  Number  of'Households  responding  to  survey. 
'    Households  responding 

4.  Total  persons  in  households  responding  to  survey.  The  sum  of  survey  question  1 .  (For 
example,  if  the  sample  was  2  households,  with  household  #1  having  5  persons  and  household 
#2  having  4  persons,  die  sum  of  survey  question  1  would  result  in  a  total  of  9  persons). 
Persons 

5.  Total  Number  of  persons  in  households  responding  to  survey  who  are  AL\N.    The  sum  of 
survey  question  2. 

AIAN  Persons 

6.  The  toul  number  of  AIAN  households  responding  to  die  survey.  The  number  of  households 
responding  "YES"  to  survey  question  3. 

AIAN  Households  respondmg 

CALCULATIONS 

7.  Re^wnse  Rate  =  Line  3  divided  by  Line  2  (Line  3  /  Line  2) 

8.  Weight  of  each  responding  household  =  Line  1  divided  by  Line  3  (Line  1  /  Line  3) 

9.  Total  AIAN  Persons  =  Line  5  times  Line  8  (Line  5  *  Line  8) 


10. 


Total  AL\N  Households  =  Line  6  times  Line  8  (Line  6  *  Line  8) 
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Appendix  D  -  Formula  Needs  Worksheet  for  All  Variable  Challenge 

Please  Note:  The  definition  for  American  Indian  and  Alaskan  Native  (AIAN)  Household  for  this 
special  tabulation  is  a  household  where  the  head  of  household  and/or  spouse  is  AIAN.  In  addition. 
HUD  uses  the  U.S.  Census  Bureau's  definition  of  a  household:  a  person  or  group  of  persons  who  live 
in  a  housing  unit.  This  definition  equals  the  count  of  occupied  housing  units  used  in  the  census. 

RAW  DATA  , 

1.  Total  Number  of  Households  in  "formula  area'  (from  list  compiled  for  survey). 

2.  Total  Number  of  Households  sampled  for  survey. 

3.  Total  Number  of  Households  responding  to  survey. 

4.  Total  persons  in  households  responding  to  survey.  The  sum  of  survey  question  1 .  (For 
example,  if  the  sample  was  2  households,  with  household  #1  having  5  persons  and  household 
#2  having  4  persons,  the  sum  of  survey  question  1  would  result  in  a  total  of  9  persons). 

5.  Total  Number  of  persons  in  households  responding  to  survey  who  are  AIAN  .  The  sum  of 
survey  qxiestion  2. 

6.  The  total  number  of  ALAN  households  responding  to  the  survey.  The  number  of  AIAN 
households  re^>onding  "YES"  to  survey  question  3. 

7.  Total  number  of  AIAN  households  with  incomes  less  than  30  percent  of  Median  Income.  The 
number  of  households  responding  "YES"  to  survey  question  3  and  whose  population  equals  line 
1  and  income  is  below  line  2: 


Persons  in  household  (response 
to  survey  question  1) 

30%  of  Local  Area  Median 
Income  (From  table  supplied  by 
HUD) 

Total  Number  of  AL\N 
Households  with  income  below 
30%  of  area  Median  (question 
10  of  survey) 

1.  Person: 

• 

2.  Person: 

3.  Person: 

4.  Person: 

5.  Person: 

' 

6.  Person: 

7.  Person: 

.        . 

TOTAL: 
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8.         Total  number  of  AIAN  households  with  incomes  less  than  50  percent  of  Median  Income.  The 
number  of  households  responding  "YES"  to  survey  question  3  and  whose  population  equals  line 
1  and  income  is  below  line  2: 


Persons  in  household  (response 
to  survey  question  1) 

50%  of  Local  Area  Median 
Inconne  (From  table  supplied  by 
HUD) 

Total  Number  of  AIAN 
Households  widi  income  below 
30%  of  area  Median  (question 
10  of  survey) 

1.  Person: 

2.  Person: 

3.  Person: 

4.  Person: 

5.  Person: 

6.  Person: 

7.  Person: 

TOTAL: 

Total  number  of  AIAN  households  with  incomes  less  than  80  percent  of  Median  Income.  The 
number  of  households  responding  "YES"  to  survey  question  3  and  whose  peculation  equals  line 
1  and  uicorae  is  below  line  2: 


Persons  in  household  (response 
to  survey  question  1) 

80%  of  Local  Area  Median 
Income  (From  table  supplied  by 
HUD) 

Total  Number  of  AIAN 
Households  with  income  below 
30%  of  area  Median  (question 
10  of  survey) 

1.  Person: 

2.  Person: 

3.  Person: 

4.  Person: 

5.  Person: 

6.  Person: 

7.  Person: 

TOTAL: 
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10.  Total  Number  of  AIAN  Households  Overcrowded  and  or  without  complete  kitchen  or  plumbing 
are  all  of  those  AIAN  households  that  meet  one  or  more  of  the  following  requirements: 

a)  b  is  overcrowded  -  >  Question  1  divided  by  Question  4  is  1 .01  or  greater. 

b)  It  is  without  complete  phmibhig  -  >  responded  NO  to  Question  S. 

c)  It  is  widKxit  complete  kitchen  -  >  responded  NO  to  Question  6. 

1 1 .  Total  Number  of  AIAN  households  with  severe  housing  cost  burden  are  all  those  AIAN 
households  who  meet  the  following  requirements: 

I 

For  AIAN  renters:        ((Question  7e  times  12  mondis)  +  Question  8))  /  Question  15  is  greater 

than  or  equal  to  .50 

For  AIAN  owners:        ((Question  9b  times  12  mwiths)  +  Question  1 1^  +  (^estion  12^  + 

(Question  8))  /  (^stion  15  is  greater  than  or  equal  to  .50 


^  Note,  if  the  respondent  said  yes  to  13  then  1 1  should  not  be  included  in  the  calculation.  If  respondent  said  yes  to 
14  then  12  should  not  be  included  in  the  calculation. 
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FY  2003  Formula  Response  Form 
Indian  Housing  Block  Grant  Formula  Data 
for  the   «1»   Tribe 


This  document  provides  notice  to  tribes/TDHEs  of  the  data  to  be  used  in  calculating  their  Indian 
Housing  Block  Grant  (IHBG)  Program  allocation  for  Fiscal  Year  (FY)  2003.  It  also  provides  an  estimate 
of  their  FY  2003  allocation.  Please  carefully  review  your  Tribe's  data  then  report  discrepancies, 
including  updated  infomiation,  to  the  IHBG  Fonmula  Customer  Service  Center  as  described  below. 

All  tribes/TDHEs  are  responsible  for  reporting  discrepancies  in  the  following  sections  along  with 
appropriate  documentation  to  the  IHBG  Fonnula  Customer  Service  Center: 

^  Formula  Current  Assisted  Stock. 

♦  Formula  Area. 

♦  Overlapping  Formula  Areas. 

♦  Fomnula  Area  Population  Cap. 

The  submission  must  be  postmarked  or  faxed  by  September  15, 2002,  for  consideration  in  the 
FY  2003  allocation.  For  questions  regarding  appropriate  documentation,  please  contact  the  Formula 
Customer  Service  Center  at  the  address  listed  below. 

Tribes/TDHEs  wishing  to  challenge  their  Census  data  should  review  the  Needs  section  of  this 
form.  In  January  2002,  tribes/TDHEs  were  notified  of  their  FY  2002  Allocation  and  Formula  Data.  They 
were  also  reminded  of  the  June  15,  2002,  deadline  for  FY  2003  Census  challenges.  The  Needs  data  in 
this  document  should  include  any  successful  Census  Challenges  approved  to  date.  You  should  check 
the  Needs  section  and  verify  that  successful  challenges  have  been  incorporated. 

In  January  2003,  tribes/TDHEs  will  be  notified  of  their  FY  2003  Allocation  and  Formula  Data. 
Also  at  that  time,  we  will  remind  tribes/TDHEs  of  the  June  15, 2003.  deadline  for  FY  2004  Census 
challenges.  ShouW  you  wish  to  challenge  your  Needs  data,  please  consult  the  guide  titled,  'Chatlenging 
U.S.  Decennial  Census  Data:  Guidelines  for  Vie  Indian  Housing  Block  Grant  Fonnula''.  The  guide 
outlines  procedures  for  conducting  a  Census  challenge  and  can  be  obtained  from  the  IHBG  Formula 
Customer  Service  Center.  Page  10  of  the  document  contains  a  discussion  on  the  documentation 
required  for  a  Census  challenge  submission.  HUD  may  also  connect  or  challenge  any  fomnula  data.  In 
accordance  with  24  CFR  1000.336,  tribes  will  receive  proper  notification  if  HUD  proposes  such  a 
challenge. 

The  IHBG  Formula  Customer  Service  Center  can  be  contacted  at: 


1331  H  Street  NW 

Suite  1000 

Washington,  DC  20005  Phone: 


E-mail:  IHBGfomnula@swinter.com 

Phone:  1(800)410-8808 

Fax:  1  (202)  393-5043 
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Formula  Current  Assisted  Stock 
Homeownership  and  Rental 

HUD  records  show  your  Tribe/TDHE  having  the  following  Fomiula  Current  Assisted  Stock 
(FCAS)  funded  by  1937  Housing  Act  programs.  Please  compare  the  project  numbers,  number  of  units, 
type  of  units,  and  Date  of  Full  Availability  (DOFA)  with  your  records.  Then  postmaric  or  fax  any 
discrepancies,  including  updated  information,  to  the  IHBG  Fonmula  Customer  Service  Center  by 
September  15, 2002.  for  inclusion  In  the  FY  2003  allocation. 

Count 

♦  Low-Rent  Mutual  Help  and  Turnkey  III  units  funded  under  1937  Housing  Act  (l.e..  units  that  ^Nere 
subject  to  an  Annual  Contributions  Contract  (ACC)) 

♦  Units  converted  prior  to  October  1 , 1 997.  as  the  type  of  unit  funded  on  the  latest  ACC. 

♦  Units  converted  after  October  1 ,  1997,  as  the  type  of  unit  to  which  tt  was  converted. 


Do  Not  Count 

♦  Units  built  with  NAHASDA.  HOME  or  ICDBG  funds. 

♦  Units  built  with  BIA.  State  or  tribal  funds. 

♦  Units  built  over  nunr^ber  specified  in  original  ACC  for  Projects  that  DOFA  after  October  1 . 1 997. 
^   Units  used  for  non-dwelling  purposes. 

♦  Units  that  have  been  conveyed. 

♦  Units  that  are  pald-off  but  not  conveyed  unless  the  conveyance  was  beyond  the  entity's  control 
(see  NAHASDA  Guidance  98-19). 

Please  complete  and  submit  appropriate  forms. 

♦  Use  Appendix  A1  to  report  changes  due  to  conveyances. 

♦  Use  Appendix  A2  to  report  changes  due  to  DOFAs. 

^   Use  Appendix  A3  to  rei)ort  changes  due  to  conversions. 

♦  Use  Appendix  A4  to  re|X)rt  all  other  FCAS  changes. 


Please  note  that  to  maintain  fairness  to  all  tribes,  back-funding  is  not  provkled  for  prevkxjsly 
unreported  units.  hk}wever,  since  it  is  each  tribe's  responsibility  to  report  all  discrepancies,  over-funding 
for  ineligible  units  will  be  recovered. 


I  Proi«ct  Number     |    Low-Rent    |  Mutual  Help  |    Tumlwylli    |    D»vlopiwnt   |  DOFA 
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«  1» 

Foimula  Current  Assisted  Stock 
Section  8 

As  of  September  30,  1997,  HUD  records  show  your  Tnlae/TDHE  having  the  following  Section  8 
contracts  with  respective  contract  expiration  dates.  By  regulation,  Section  8  units  are  counted  under  the 
IHBG  formula  only: 

♦  After  the  original  Section  8  contract  has  expired. 

♦  When  the  tribe/TDHE  continues  to  operate  these  units  as  low-income  rental  units. 

Please  indicate  any  changes  to  the  number  of  Section  8  units  your  tribe  manages  or  to  their 
contract  expiration  dates.  When  a  voucher  or  certificate  expires,  credit  will  be  prorated  based  on  the 
remaining  part  of  the  Fiscal  Year.  For  example,  if  the  voucher  or  certificate  expires  in  the  middle  of  the 
Fiscal  Year,  a  tribe  will  receive  funding  for  half  a  year. 

Please  note  that  Section  1003(k)  of  Public  Law  106-568  amends  Section  502(a)  of  NAHASDA  by 
adding  the  following  language  at  the  end  of  502(a),  "Any  housing  that  is  the  subject  of  a  contract  for 
tenant-based  assistance  between  the  Secretary  and  an  Indian  housing  authority  that  is 
teminated  under  this  section  shall,  for  the  following  fiscal  year  and  each  fiscal  year  thereafter,  be 
considered  to  be  a  dwelling  unit  under  section  302(b)(1 )."    The  Department  believes  that  a 
regulatory  change  is  needed  to  implement  this  provision  and  is  currently  in  the  process  of 
selecting  members  for  the  negotiated  rulemaking  committee.  Therefore,  these  changes  have  not 
yet  been  incorporated. 


Contract  Numl)er 


Number  of  Section  8  Units       Contract  Expiration  Date 
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Needs  Data 

(Please  note:  Census  challenges  must  be  postmarked  or  fax  by  June  15  for  upcoming 

fiscal  year) 

'-      Listed  below  are  the  data  currently  being  used  for  your  Tribe's  allocation  based  on  1 990  U.S. 
Census  data  available  for  your  Tribe's  "Formula  Area"  (see  FonDula  Area  section  of  this  document). 
The  Census  data  are  from  a  special  tabulation  of  1 990  Sample  Census  Data  that  separated  the 
American  Indian  and  Alaska  Native  (AIAN)  population  of  each  county  into  counts  for  reservation  lands 
and  for  the  balance  of  the  county.  TNs  Census  data  is  adjusted  by  the  Native  American  population 
growth  rate  for  the  county  between  1990  and  2000  based  on  Indian  Health  Service  data  for  Native 
American  births  and  deaths. 

Please  note  that  the  definition  for  Native  Anrwrican  Household  for  this  special  tabulation  is  a 
household  where  the  head  of  household  and/or  spouse  is  Native  Anrwrican.  This  is  a  broader  definition 
than  what  standard  Census  tabulations  report.  In  addition,  HUD  uses  the  US  Census  Bureau's  definition 
of  a  household.  A  household  by  this  definition  is  a  person  or  group  of  persons  who  live  in  a  housing  unit. 
Therefore,  a  house  with  3  families  residing  in  that  house  would  be  counted  as  one  household,  not  3 
households.  This  is  important  to  note  when  submitting  a  Census  challenge. 

If  you  disagree  with  the  data  below,  first  check  to  see  if  the  Formula  Area,  as  listed  on 
the  following  page,  is  correct  for  your  Tribe.  If  the  Formula  Area  is  not  correct,  submit  that 
correction.  If  the  Fonmula  Area  for  your  tribe  is  correct,  or  If  you  believe  that  the  Formula  Area  correction 
will  not  resolve  the  data  discrepancies,  you  may  wish  to  challenge  these  data.  If  so,  please  review  the 
guidelines  in,  'Challenging  U.S.  Decennial  Census  Data:  Guidelines  for  the  Indian  Housing  Block  Grant 
Formula'.  This  document  can  be  obtained  from  the  IHBG  Formula  Customer  Service  Center  at  the 
address  listed  on  the  first  page  of  this  form. 


AIAN  per8ons«  12»: 

AIAN  households  with  annual  income  less  than  30%  of  median  income: 

AIAN  households  with  annual  income  between  30%  and  50%  of  median  income: 

AIAN  households  with  annual  income  between  50%  and  80%  of  median  income: 

AIAN  Households  which  are  overcrowded  or  without  kitchen  or  plumbing: 

AIAN  Househokls  with  housing  cost  burden  greater  than  50%  of  annual  income: 

Housing  Shortage  (Number  of  tow-income  AIAN  households  less  total  number  of  NAHASDA  and  Formula 

Current  Assisted  Stock): 


«  5» 
«6» 
«7» 

«8» 

«9» 

«10» 
«11» 


If  there  is  a  "*"  next  to  "AIAN  persons"  above,  the  tribe's  data  have  been  "capped".  This  occurs 
when  the  Native  American  population  in  the  tribe's  service  area  is  greater  than  200%  of  its  total  tribal 
enrollment. 
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Formula  Area 

Formula  Area  is  the  geographic  area  over  which  an  Indian  tribe  could  exercise  court  jurisdiction 
or  is  providing  substantial  housing  services  and,  where  applicable,  the  Indian  tribe  or  TDHE  has  agreed 
to  provide  housing  services  pursuant  to  a  Memorandum  of  Agreement  with  the  governing  entity  or 
entities  (including  Indian  tribes)  of  an  area,  including  but  not  limited  to: 

(1)  A  reservation; 

(2)  .  Trust  land; 

(3)  Alaska  Native  Village  Statistical  Area; 

(4)  Alaska  Native  Claims  Settlement  Act  Corporation  Service  Area; 

(5)  Department  of  the  Interior  Near-Resen/ation  Service  Area; 

(6)  Fomier  Indian  Reservation  Areas  in  Oklahoma  as  defined  by  the  Census  as  Tribal 
Jurisdictional  Statistical  Area; 

(7)  Congressionally  Mandated  Service  Area;  and 

(8)  State  legislatively  defined  Tribal  Areas  as  defined  by  the  Census  as  Tribal  Designated 

Statistical  Areas. 

The  geographic  areas  currently  contained  In  your  Fomnula  Area  are  listed  below.  If  any  of  these 
areas  do  not  meet  the  above  criteria,  please  indicate  so  bek>w. 

A "+"  next  to  a  geographic  area  listed  below  indicates  that  area  overiaps  with  another  tribe.  For 
overtapping  areas,  be  sure  to  include  the  information  in  the  next  section  "Overtapping  Formula  Areas".  If 
a  tribe's  Formula  Area  extends  beyond  reservation  or  Trust  Land  boundaries  into  a  county,  the 
geographic  area  for  that  county  is  listed  as  "Balance",  implying  the  balance  of  the  county  less  any 
reservations  or  trust  lands  within  that  county. 


The  tribe's  current  Formula  Area  is: 


«4» 


If  you  wish  to  request  other  geographic  areas  to  be  included  in  your  Tribe's  Fomiula  Area,  please 
complete  the  Fonnula  Area  table  in  Appendix  B.  HUD  will  review  this  submission  and  detemnine 
whether  or  not  to  include  these  areas.  HUD  will  make  its  judgment  using  as  its  guide  whether  this 
addition  is  fair  and  equitable  for  all  tribes  receiving  a  formula  allocation. 
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Overlapping  Formula  Areas 

Only  for  tribM  with  a ''■^'' next  to  a  geographic  area 

(••e  previous  section  on  Formula  Area) 

To  provide  an  allocation  of  Formula  Area  Needs  Data  (population)  to  tribes  with  overiapping 
IHBG  Formula  Areas.  HUD  is  currently  using  Bureau  of  Indian  Affair  (BIA)  and  HUD  estimates  for  Total 
Resident  Indian  Service  Area  Population  to  proportionately  allocate  U.S.  Census  data  to  affected  tribes. 
Although  the  geography  represented  by  BIA  data  is  not  always  consistent  with  the  geography  of  the 
Census  data.  HUD  finds  that  the  BIA  data  is  a  good  estimate  available  at  a  national  level. 

The  Total  Resident  Indian  Service  Area  Population  being  used  for  your  Tribe  Is:   «  16» 

If  you  wish  to  correct  your  Tribe's  Total  Resident  Indian  Service  Area  Population, 
please  contact  your  BIA  Area  Office  to  correct  your  Tribe's  number.  HUD  will  only 
accept  written  correspondence  from  the  BIA  to  correct  Total  Resident  Indian  Service 
Area  Population  figures. 

However,  HUD  recognizes  that  tribes  may  be  able  to  provide  better  data.  To  improve  this 
method.  HUD  is  requesting  that  each  tribe  provide  their  tribal  enrollment  within  each  of  the  geographic 
areas  described  in  the  preceding  section  as  overiapping  geographical  areas.  Tribes  also  need  to 
provide  a  letter  addressed  to  HUD  verifying  the  tribe's  continued  commitment  to  serve  the  housing 
needs  of  AIAN  families  in  that  area.  If  all  tribes  In  an  overlapping  area  submit  corrected 
information  to  HUD.  HUD  will  then  use  this  information  to  divide  the  funds  for  the  affected  area. 
Otherwise,  HUD  will  continue  to  use  the  BIA  and  HUD  estimates  to  make  the  allocations.  On  the  form  in 
Appendix  C  list  the  overiapping  geographic  area  (Indicated  eariier  under  the  Formula  Area  section  by  a 
"••-"  next  to  ttie  geographic  area)  and  your  tribe's  enrollment  in  the  area. 
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Tribal  Enrollment  &  Formula  Area  Population  Cap 


Tribal  enrollment  is  used  to  cap  AIAN  persons  data  under  the  Needs  section  of  this  form.  A  cap 
is  placed  at  twice  your  tribal  enrollnrient.    If  there  is  a  "*"  next  to  "AIAN  persons"  under  the  Needs  section 
above,  your  Tribe's  data  have  been  "capped". 


The  tribal  (Alaskan  Corporation)  enrollment  being  used  for  your  tribe  is:    «  16» 


If  your  Tribe's  enrollment  is  different  than  what  is  listed  above,  please  follow  the  instructions  in 
Appendix  D  for  con-ecting  your  Tribe's  enrollment. 

If  the  number  of  AIAN  persons  exceeds  twice  your  tribal  enrollment  arid  you  are  providing 
housing  services  to  more  than  twice  as  many  Native  Americans  who  are  non-members  of  your  tribe  than 
members,  please  follow  the  instructions  in  Appendix  D  for  con-ecting  your  Tribe's  Population  Cap. 
Attach  supporting  documentation  demonstrating  your  Tribe's  commitment  to  providing  housing  services 
to  substantially  more  non-member  Native  Americans  who  are  members  of  another  federally  recognized 
tribe  and  include  a  breakdown  by  tribal  affiliation  of  the  Native  Americans  that  you  are  serving. 

Please  note  that  the  Formula  Area  Population  Cap  Adjustments  must  be  submitted  on  an 
annual  basis  to  the  IHBG  Fomnula  Customer  Service  Center  for  approval.  The  requests  must  be 
postmariced  or  faxed  by  September  1 5  of  each  fiscal  year. 
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«1» 

Adjustment  Factors  &  Preliminary  Grant  Amount 
Local  Area  Cost  Adjustments 


Annual  Expense  Level  (AEL): 
Fair  Market  Rent  (FMR): 
Total  Development  Cost  (TDC): 


«13» 
«14» 
«15» 


Inflation  Rate  Factor 


16 


Preliminary  Grant  Amount 

(based  on  an  estimated  $XXX  million  Congressional  allocation) 


1 .  CunBnt  Assisted  Stodc 

2.  Need: 

3.  Adjustments  to  achieve  FY  1996 

4.  FY  2001  Grant ': 

5.  FY  1998  Adjustments: 

6.  FY  1999  Adjustments: 

7.  FY  2000  Adjustments: 

8.  FY  2001  Adjustments: 

9.  FY  2002  Adjustments: 

10.  Repayments 

11.  FY  2003  Grant  with  Adjustments^ 


Base  Year  Amount  ^: 


«17» 

«18» 

«  19» 

«20» 

21 

22 

23 

24 

25 

26 

27 


»  FY  1996  base  y«ar  amount  is  the  amount  of  funds  a  tribe  receh/ed  In  FY  1 996  for  operating  sUnidy  and  modernization.  NAHASDA 
mandates  that  me  fomwla  cannot  allocate  less  than  this  ar.tount  to  a  tribe. 

*  This  is  only  a  preliminary  estimate  to  be  used  for  planning  purposes  based  on  an  estlmatad  $XXX  mflHon  appropriation  for  the  Indian 
Housing  Biocic  Grant  It  M  change  based  on  (1)  corrections  to  the  data  used  tor  aU  trtoes  (any  change  in  one  tribe's  data  aflecls 
the  ailocalion  for  ail  trt)es)andA>r  (2)  actual  FY  2000  appropriations. 


^ 
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Appendix  A1: 

Conveyance  of  Formuia  Current  Assisted  Stocl(  (FCAS)  Units 

Conveyance  Regulation: 

According  to  24  CFR  1000.318,  "Mutual  Help  and  Turnkey  III  units  shall  no  longer  be  considered 
Fomiula  Current  Assisted  Stock  (FCAS)  when  the  housing  entity  no  longer  has  the  legal  right  to  own, 
operate,  or  maintain  the  units,  whether  such  right  is  lost  by  conveyances,  demolition,  or  othenwise." 

According  to  NAHASDA  Guidance  Number  98-19,  "The  tribe/TDHE  shall  not  include  units  that 
have  been  paid-off  but  not  conveyed  unless  the  they  can  demonstrate  that  reasons  beyond  their  control 
have  not  made  conveyance  practical.  The  tribe/TDHE  or  IHA  must  demonstrate  that  they  have  actively 
enforced  strict  compliance  by  the  homebuyers  with  the  terms  and  conditions  of  the  MHOA,  including  the 
requirements  for  full  and  timely  payment.  Because  promissory  notes  can  be  issued.  Tenant  Account 
Receivables  alone  are  not  adequate  for  non-conveyance." 

♦  Report  units  that  have  been  conveyed. 

♦  Report  units  that  are  paid-off  but  not  conveyed  unless  the  conveyance  was  beyond  the  entity's 
control  {see  NAHASDA  Guidance  98-19). 

Please  note  that  to  maintain  faimess  to  all  tribes,  over-funding  for  ineligible  units  will  be 
recovered.  Please  provide  infonnatlon  below  for  each  unit  conveyed*. 


Project  number 

Conveyed  Unit 
Number: 

Paid-off 
date 

Conveyance 
date 

Explanation  for  conveyance  delays  greater 
than  two  (2)  years 

1 

2 

Project  number: 

Conveyed  Unit 
Number: 

Paid-off 
date 

Conveyance 
date 

Explanation  for  conveyance  delays  greater 
than  two  (2)  years 

1 

2 

- 

Project  number: 

■ 

Conveyed  Unit 
Number: 

Paid-off 
date 

Conveyance 
date 

Explanation  for  conveyance  delays  greater 
than  two  (2)  years 

1 

1 

\2 

*Please  postmarit  or  fax  discrepancies  with  appropriate  supporting  documentation  to  the  IH&G  Fomnula 
Customer  Sen/ice  Center  by  September  15, 2002,  for  inclusion  in  the  FY  2003  allocatton. 
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Appendix  A2: 

Date  of  Full  Availability  (DOFA)  of 

Formula  Current  Assisted  Stock  (FCAS)  Units 

DOFA  Regulation; 

According  to  24  CFR  1000.312  and  1000.314  "Formula  Current  Assisted  Stock  (FCAS)  consists 
of  Housing  units  owned  or  operated  pursuant  to  an  ACC.  This  includes  all  low  rent.  Mutual  Help,  and 
Turnkey  III  units  under  management  as  of  September  30, 1997,  and  all  1 937  act  units  in  the 
development  Pipeline  when  they  become  owned  or  operated  by  recipients  and  are  under  management 
as  indicated  in  the  Fornuila  Response  Form." 

♦  Report  only  Low-Rent.  Mutual  Help  and  Turnkey  III  units  funded  under  1937  Housing  Act  (i.e., 
units  that  were  subject  to  an  Annual  Contributions  Contract  (ACC)) 

♦  Do  not  report  units  built  with  NAHASDA.  HOME  or  ICDBG  funds. 
<>    Do  not  report  units  built  with  BIA,  State  or  tribal  funds. 

♦  Do  not  report  units  built  over  number  specified  in  original  ACC  for  Projects  that  DOFA  after  Oct  1. 
1997. 

Please  note  that  to  maintain  fairness  to  all  tribes,  back-funding  is  not  provided  for  previously 
unreported  units.  Please  provide  the  information  betow  for  each  new  reported  project  DOFA'.  Please 
provide  a  copy  of  the  Annual  Contribution  Contract  (ACC)  for  each  reported  project 


Project 
Number 

Number  of 
Units 

Type  of 
Units 

DOFA  DATE 

•Please  postmartt  or  fax  discrepancies  with  appropriate  supporting  docunr»entatk>n  to  the  IHBG  Formula 
Custdnwr  Service  Center  by  September  1 5, 2002,  for  inckiston  in  the  FY  2003  allocation. 
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Appendix  A3: 

Conversion  of  Formula  Current  Assisted  Stocic  (FCAS)  Units 

Conversion  Regulation:  ' 

According  to  NAHASDA  Guidance  No.  98-12,  "If  FCAS  units  were  converted  prior  to  Oct.1 ,  1997. 
as  evidenced  by  an  amended  Annual  Contribution  Contract  (ACC>,  then  those  units  will  be  counted  as 
the  type  of  unit  to  which  they  were  converted  [for  formula  purposes].  If  units  were  converted  on  or  after 
October  1 ,  1997,  than  those  units  will  be  counted  as  the  type  of  unit  specified  on  the  original  ACC  [for 
formula  purposes]." 

♦  Count  units  converted  prior  to  Oct  1 , 1 997,  as  the  type  of  unit  converted  to. 

♦  Count  units  converted  after  Oct  1 ,  1997,  as  the  type  of  unit  on  the  original  ACC. 

Please  provide  the  infomriation  below  for  each  project  converted  prior  to  October  1 ,  1997*. 
Please  provide  a  copy  of  the  Amended  (ACC)  for  each  project. 


Project 
Number 

Number  of  Units  on  Formula 
Response  Form 

Number  of  Units  after 
Conversion 

Date  of 
Conversion 

Low 
Rent 

IMutual 
Help 

Turnkey 
ill 

*Please  postmark  or  fax  discrepancies  with  appropriate  supporting  documentation  to  the  IHBG  Fomnula 
Customer  Service  Center  by  September  15, 2002,  for  inclusion  in  the  FY  2003  allocation. 


OMB  No.:  2577-0218 
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Appendix  A4: 

All  Other  Corrections  to  Fomnula  Current  Assisted  Stock  (FCAS) 

FCAS  Correction  Regulation; 

According  to  24  CFR  1000.312  and  1000.314  "Formula  Current  Assisted  Stock  (FCAS)  consists 
of  Housing  units  owned  or  operated  pursuant  to  an  ACC.  This  includes  ail  low  rent.  Mutual  Hejp.  and 
Turnkey  III  units  under  nnanagement  as  of  Septenfiber  30. 1997.  and  all  1937  act  units  in  the 
development  Pipeline  when  they  Ijecome  owned  or  operated  by  recipients  and  are  under  management 
as  indicated  in  the  Formula  Response  Form." 


♦  Report  units  used  for  non-dwelling  purposes. 

♦  Report  discrepancies  that  cannot  be  explained  by  conveyances.  DOFAs  and/or  conversion, 
these  types  of  corrections,  use  Appendices  A1 .  A2  and  A3. 


For 


Please  provkje  the  information  beksw  for  each  project  requiring  a  con^ction  that  is  not  a 
conveyance.  DOFA,  or  conversion.  To  add  units  or  projects  to  your  FCAS.  an  Annual  Contributions 
Contract  (ACC)  must  be  provided.  To  remove  units  or  projects  the  date  and  reason  for  change  must  be 
reported. 


Project  Number 

FRF  Units  ft  Type 

Correction     1  Difference 

Reason  for  Correction 

1 

j 

1 

• 
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Appendix  B: 

Request  to  Include  Other  Geographies  to  Formula  Area 

Formula  Area  Regulation: 

According  to  24  CFR  1000.302.  "(1)  Fomnula  area  is  the  geographic  area  over  which  an  Indian 
Trit}e  could  exercise  court  jurisdiction  or  is  providing  substantial  housing  services  and.  where  applicable, 
the  Indian  tribe  or  TDHE  has  agreed  to  provide  housing  services  pursuant  to  a  Mennorandum  of 
Agreement  with  the  governing  entity  or  entities  (including  Indian  tribes)  of  the  area,  including  but  not 
limited  to:  (i)  A  reservation;  (ii)  Trust  land;  (Hi)  Alaska  Native  Village  Statistical  Area;  (iv)  Alaska  Native 
Claims  Settlement  Act  Corporation  Service  Area;  (v)  Department  of  the  Interior  Near-Reservation 
Service  Area;  (vi)  Fomner  Indian  Reservation  Areas  in  Oklahoma  as  defined  by  the  Census  as  Tribal 
Jurisdictional  Statistical  Area;  (vii)  Congressionally  Mandated  Sen/ice  Area;  and  (viii)  State  legislatively 
defined  Tribal  Areas  as  defined  by  the  Census  as  Tribal  Designated  Statistical  Areas. 

(2)  For  additional  areas  beyond  those  identified  in  the  above  list  of  eight,  the  Indian  tribe  must 
submit  on  the  Formula  Response  Form  the  area  that  it  wishes  to  include  in  Its  Formula  Area  and  what 
previous  and  planned  investment  it  has  made  in  the  area.  HUD  will  review  this  submission  and 
determine  whether  or  not  to  include  this  area.  HUD  will  make  its  judgment  using  as  its  guide  whether 
this  addition  is  fair  and  equitable  for  all  Indian  tribes  in  the  fomnula.' 

Please  provide  the  following  infomnatton  below  for  each  geographic  area  you  want  included  in 
your  Tribe's  Fomnula  Area  if  it  meets  Part  (1 )  of  24  CFR  1 000.302: 


♦ 


Map  of  the  reservation. 

Map  of  the  Trust  land. 

Map  of  the  Alaska  Native  Village  Statistical  Area. 

Map  of  the  Alaska  Native  Claims  Settiennent  Act  Corporation  Service  Area. 

Federal  Register  notice  publishing  designation  Department  of  Interior  Near-Reservation  Service 

Areas. 

Map  of  the  Former  Indian  Reservation  Areas  in  Oklahoma  (attach  map  of  Tribal  Jurisdictional 

Statistical  Area). 

Public  Law  document  legislating  Congressionally  Mandated  Service  Areas. 

Map  of  the  State  legislatively  defined  Tribal  Areas. 


If  the  geography  is  not  included  in  this  list,  please  provide  the  information  below  and  a  MAP*  for  each 
area  that  you  want  included  in  your  Tribe's  Formula  Area: 


Geographic 
Area  Name 

American 
Indian /Alaska 
Native  (AIAN) 
Population 

AIAN 
Households 

AIAN 

Households 

Receiving 

Assistance 

(Tribal 

Members) 

AIAN 

Households 

Receiving 

Assistance 

(Non- 

Percent  of 
AIAN 

Households 
Receiving 

Assistance 

Total  Dollar 
Amount  of 
Assistance  for 
all  Programs 

Dollar  Amount 
of  Assistance 
per  AIAN 
Household 

■ 
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Appendix  B  (con't): 

Request  to  Include  Other  Geographies  to  Formula  Area 

Please  provide  the  information  below  for  each  area  that  you  want  included  In  your  Tribe's 
Formula  Area.  In  addition,  please  provide  a  brief  nan^tive  describing  each  program. 


Geographic  Area  Name 

Affordable  Housing 

Total  Dollar  Amount  of 
Program  Investment 

•Maps  are  avaHable  from  the  US  Census  Bureau.  http:/mp2.censu8.gov/geo/map8/blk2000/ 


0MB  No.:  2577-0218 
Expires:  #OATE# 


14 


Printed:  May.  2002 
Revised  Document 


Federal  Register /Vol.  67,  No.  125 /Friday,  June  28,  2002 /Notices 


43671 


Appendix  C: 

Enrollment  In  Overlapping  Areas 

Oveilapping  Area  Regulation: 

According  to  24  CFR  1000.326,  "(a)  If  an  Indian  tribe's  formula  area  overiaps  with  the  formula 
area  of  one  or  more  other  Indian  tribes,  the  funds  allocated  to  that  Indian  tribe  for  the  geographic  area  in 
which  the  formula  area  In  which  the  formula  areas  overiap  will  be  based  on:  (1)  The  Indian  thbe's 
proportional  share  of  the  population  in  the  overiapping  geographic  area;  and  (2)  The  Indian  tribe's 
commitment  to  serve  that  proportional  share  of  the  population  in  such  geographic  area.  (3)  In  cases 
where  a  State  recognized  Indian  tribe's  formula  area  overiaps  with  a  Federally  recognized  Indian  tribe, 
the  Federally  recognized  Indian  tribe  receives  the  allocation  for  the  overiapping  area,  (b)  Tribal 
membership  in  the  geographic  area  (not  to  include  dually  enrolled  tribal  members)  will  be  based  on  data 
that  all  Indian  tribes  involved  agree  to  use.  Suggested  data  sources  include  tribal  enrollment  lists,  Indian 
Health  Service  User  Data,  and  Bureau  of  Indian  Affairs  data,  (c)  If  the  Indian  tribes  involved  cannot 
agree  on  what  data  source  to  use,  HUD  will  make  the  decision  on  what  data  will  be  used  to  divide  the 
funds  between  the  Indian  tribes  by  August  1 ." 

Please  provide  the  information  below  for  each  portion  of  your  Tribe's  Formula  Area.  This 
information  will  only  be  used  iff  ALL  tribes  in  the  overlapping  area  submit  data. 


Geographic  Area  Name 


Tribal  Enrollment 


If  you  wish  to  con-ect  your  Tribe's  Total  Resident  Indian  Service  Area  Population,  please  contact 
your  BIA  Area  Office  to  correct  your  Tribe's  number.  HUD  will  onlv  accept  written  correspondence  from 
the  BIA  to  con-ect  Total  Resident  Indian  Sendee  Area  Population  figures. 
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Appendix  D: 

Tribal  Enrollment  &  Population  Cap 

PoDufation  Cap  Regulation: 

According  to  24  CFR  1000.302,  "(3)  In  some  cases  the  population  data  for  an  Indian  tribe  within 
its  formula  area  is  greater  than  its  tnbal  enrollment.  In  general,  for  those  cases  to  maintain  fairness  for 
all  Indian  tribes,  the  population  data  will  not  be  allowed  to  exceed  twice  an  Indian  tribe's  enrolled 
population.  However,  an  Indian  tribe  subject  to  this  cap  may  receive  an  allocation  based  on  more  than 
twice  Its  total  enrollment  if  It  can  show  that  it  Is  providing  housing  assistance  to  substantially  more  non- 
member  Indians  and  Alaska  Natives  who  are  members  of  another  Federally  recognized  Indian  tribe  than 
It  is  to  members.  (4)  In  cases  where  an  Indian  tribe  is  seeking  to  receive  an  allocatkxi  more  than  twice 
its  total  enrollment,  the  tribal  enrollment  multiplier  will  be  determined  by  the  total  number  of  Indians  and 
Alaska  Natives  the  Indian  tribe  Is  providing  housing  assistance  (on  July  30  of  the  year  before  funding  Is 
sought)  divided  by  the  number  of  members  the  Indian  tribe  is  providing  housing  assistance.  For 
example,  an  Indian  tribe  which  provkles  housing  to  300  Indians  and  Alaska  Natives,  of  which  100  are 
members,  would  then  be  able  to  receive  an  aUocatk>n  for  up  to  three  times  its  tribal  enrollment  if  the 
Indian  and  Alaska  Native  population  in  the  area  is  three  or  more  times  the  tiibal  enrollment." 

According  to  NAHASDA  Guklance  98-12,  "A  tribe  must  demonstrate  that  it  is  serving 
substantially  more  non-member  Indians  and  Alaska  Natives  who  are  members  of  another  federally 
recognized  tribe  than  members.  For  Population  Cap  purposes.  Housing  Assistance  refers  to  grants  or 
subsidies  provkled  wrthin  the  year  before  funding  is  sought  to  make  housing  rtxjre  affordable  for  low- 
Income  Indians  and  Alaska  Natives  who  are  member  of  Federally  recognized  Indian  tribes  including  but 
are  not  limited  to:  HOME  programs,  energy  assistance;  home  improvement  assistance;  mortgage  or 
downpayment  assistance;  homeless  or  emergency  shelter  assistance;  and.  programs  similar  to  the 
programs  fomneriy  known  as  Mutual  Help.  Low  Rent.  Turnkey  3.  and  Sectkwi  8." 

If  you  wish  to  correct  your  Tribe's  enrollnfwnt.  have  your  Tribe's  enrollment  officer  submit  a 
signed  letter  stating  your  Tribe's  enrollment. 


Tribal  Enroliment: 


If  you  wish  to  adjust  your  Tribe's  population  cap  to  a  level  greater;  ttian  twice  your  Tribe's 
enrollment,  please  provkle  the  information  betow  and  a  brief  narrative  describing  the  programs. 


A 
Tribal 
Enrollment 


B 
Total  Persons 
Served 


TrllMU  Members 
Served 


Members  of  other  Federally 
recognized  Tribes  served 


Factor 
(C»D)/C 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4796-fM)5] 

Notice  of  Proposed  information 
Collection  for  Public  Comment— Public 
Housing  Agency  (PHA)  Plan 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comment  Due  Date:  August  27. 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  4238.  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  M.  Hamman,  (202)  708-3642, 
extension  4128,  for  copies  of  the 
proposed  forms  and  other  available 
documents.  (This  is  not  a  toll-free 
niunber). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to.  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of  . 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 


This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Public  Housing 
Agency  (PHA)  Plan. 

OMB  Control  Number:  2577-0226. 

Description  of  the  need  for  the 
information  and  proposed  use:  Public 
Housing  Agencies  (PHAs)  submit  an 
annual  plan  for  each  fiscal  year  for 
which  the  PHA  receives  tenant-based 
assistance  and  public  housing  operating 
subsidy.  This  plan  provides  a 
framework  for  local  accountability  and 
to  the  extend  possible,  an  easily 
identifiable  soim:e  by  which  public 
housing  residents,  participants  in  the 
housing  choice  voucher  program,  and 
other  members  of  the  public  may  locate 
PHA  policies,  rules  and  requirements 
concerning  its  operations,  programs  and 
services.  The  PHA  plan  is  a  web-based 
application  (allowing  PHAs  to  retrieve 
the  applicable  templates)  that  allows 
PHAs  to  provide  their  plans  to  HUD  via 
the  Internet.  The  system  allows  HUD  to 
track  plan  submission  and  to  post 
received  and  approved  plans.  Small 
PHAs  update  plans  every  year  with 
limited  reporting  and  any  changes  for 
the  previous  submission. 

Agency  form  numbers,  if  applicable: 
Not  applicable.' 

Members  of  affected  public:  State,  or 
Local  Goverrmient. 

Estimation  of  the  total  n  umber  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  4.100  respondents 
total,  for  annual  plan  update  for  small 
PHAs  (approximately  2800)  reporting  on 
specific  categories  and  any  changes 
from  the  previous  submission,  16  hours 
per  plan,  43,000  total  reporting  burden 
and,  for  annual  plan  submission  for 
other  PHAs,  56  hoius  per  plan,  43.000 
total  reporting  burden.  The  total  annual 
reporting  burden  is  86,000  hours. 

Status  of  the  proposed  information 
collection:  Extension. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  chapter  35. 
as  amended. 

Dated:  lune  21,  2002. 
Paula  O.  Blunt. 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

(PR  Doc.  02-16404  Filed  6-27-02;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4723-C-2C] 

FY  2002  Super  Notice  of  Funding 
Availability  for  HUD's  Discretionary 
Grants  Programs  for  Rscal  Year  2002; 
Technical  Corrections 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Fair  Housing  and  Equal 

Opportunity.  HUD. 

ACTION:  Super  Notice  of  Funding 

Availability  (SuperNOFA)  for  HUD's 

Discretionary  Grant  Programs;  Technical 

Corrections. 

SUMMARY:  On  March  26,  2002,  HUD 
published  its  Fiscal  Year  2002  Super 
Notice  of  Funding  Availability 
(SuperNOFA)  for  HUD's  discretionary 
grant  programs.  This  document  makes 
certain  technical  corrections  and 
revisions  to  the  Fair  Housing  Initiatives 
Program  (FHIP). 

DATES:  The  application  due  date  of  May 
22,  2002  for  applications  submitted 
under  the  FHIP  remains  unchanged 
from  the  application  due  date  as 
published  in  the  Federal  Register  of 
March  26,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Myron  Newry,  Public  Trust  Officer, 
FHIP/FHAP  Support  Division,  Ofiice  of 
Programs,  Office  of  Fair  Housing  and 
Equal  Opportunity,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington,  DC. 
Telephone  (202)  708-0800  (this  is  not  a 
toll  free  niunber).  Persons  with  speech 
or  hearing  impairments  may  call  the 
FHIP/FHAP  Division  at  1-800-290- 
1671  or  1-800-HUD-2209  (SuperNOFA 
Clearinghouse  TTY).  You  may  also  call 
the  SuperNOFA  Clearinghouse 
Information  Center  at  1-800-HUD-8929 
or  the  Centers  TTY  number  at  1-800- 
HUD  2209  (these  are  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  On  March 
26.  2002  (67  FR  13825),  HUD  published 
its  Fiscal  Year  (FY)  2002  Super  Notice 
of  Funding  Availability  (SuperNOFA) 
for  HUD's  Housing,  Community 
Development,  and  Empowerment 
Programs.  The  FY  2002  SuperNOFA 
announced  approximately  $2.2  billion 
in  HUD  program  funds  covering  41 
grant  categories  within  programs 
operated  and  administered  by  HUD 
program  offices. 

This  document  makes  certain 
corrections  to  the  FY  2002  funding 
availability  announcement  for  the  Fair 
Housing  Initiatives  Program  (FHIP).  The 
funding  availabilitv  announcement  for 
FHIP  (FHIP  NOFAJ  begins  at  page  14003 
(67  FR  14003)  of  the  March  26,  2002 
SuperNOFA. 
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Accordingly,  in  the  Super  Notice  of 
Funding  Availability  (SuperNOFA)  for 
HUD's  Discretionary  Grants  Programs 
for  Fiscal  Year  2002  [Docket  No.  FR- 
4723  N  01)  in  the  issue  of  Tuesday. 
March  26.  2002.  the  following  revisions 
and  corrections  are  made  to  the  FHIP 
NOFA.  beginning  at  67  FR  14003: 

On  page  14015,  second  column,  under 
Rating  Factor  3  (Soundness  of 
Approach).  HUD  removes  paragraphs 
A(i)(V)(a)  and  (b).  Also,  on  page  14015. 
second  column,  under  Rating  Factor  3. 
HUD  removes  paragraphs  A(ii)(V)(a)  and 

(b). 

This  document  did  not  extend  the 
application  due  date  (which  has  already 
expired)  because  the  removal  of 
paragraphs  A(i)(V)(a)  and  (b)  and 
A(ii)(V)(a)  and  (b)  under  Rating  Factor  3 
does  not  prejudice  any  applicant  nor 
potential  applicant.  The  removal  has  no 
effect  on  the  substance  nor  the  score  of 
any  one  applicant,  i.e..  it  is  neutral  in 
its  effect  on  all  applicants. 

Dated:  )une  7.  2002. 
Kenneth  L  Marcus, 

General  Deputy  Assistant  Secretary,  Office 
of  Fair  Housing  and  Equal  Opportunity. 
IFR  Doc.  02-16300  Filed  6-27-02;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Ooetol  No.  FR^73IMI-28] 

Federal  Property  Suitable  ae  Facllltiee 
To  Aaelet  the  Homeleee 

AOCNCV:  OCBce  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW..  Washington. 
DC  20410;  telephone  (202)  708-1234: 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 


the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12. 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Brian  Rooney. 
Division  of  Property  Management,  , 
Program  Support  Center,  tWS,  room 
5B-41,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  vtrill  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportxmity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  25  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subiect  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  shovring  it  as  either  suitable/ 
available,  or  suitable/unavailable. 


For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  imsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  fi«e  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the    ' 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
nimiber. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  dt  the 
following  addresses:  DOT:  Mr.  Rugene 
Spruill,  Principal,  Space  Management, 
SVC-140,  TransporUtion 
Administration  Service  Center, 
Department  of  Transportation,  400  7th 
Street,  SW.,  Room  2310,  Washington, 
DC  20590;  (202)  366-^246;  Energy:  Mr. 
Tom  Knox.  Department  of  Energy, 
Office  of  Engineering  &  Construction 
Management,  CR-80,  Washington,  DC 
20585;  (202)  586-8715;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NW.,  Washington.  DC  20405;  (202)  501- 
0052;  Navy:  Mr.  Charles  C.  Cocks, 
Director,  Department  of  the  Navy.  Real 
Estate  Policy  Division.  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Patterson  Ave..  SE., 
Suite  1000.  Washington,  DC  20374- 
5065:  (202)  685-9200;  (These  are  not 
toll-free  numbers). 

Dated:  June  19,  2002. 

John  D.  Gnrrity. 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

TITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  8/28/02 

Suitable/A  vailable  Properties 

Buildings  (by  State) 

California 

Merced  Federal  BIdg. 
415  W.  18th  St. 
Merced  Co:  CA  95340- 
Landholding  Agency:  GSA 
Property  Number:  54200220012 
Status:  Surplus 
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Comment:  15,492  sq.  ft.,  presence  of 

asbestos/lead  paint.  Historic  Preservation 
Covei^ant  will  be  included  in  deed, 
relocation  issue 

GSA  Number:  9-G-CA-1567  » 

Unsuitable  Properties 

Buildings  (by  State) 
California 

Bldgs.  154, 157 

Navy  Region  South  West 

San  Diego  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220072 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  P-1019 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220073 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldg.  P-4039 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220074 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  P-50. 1 

Marine  Co.ps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220075 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  P-7058 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220076 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  354 

Naval  Weapons  Station 

Seal  Beach  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220077 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  356 

Naval  Weapons  Station 

Seal  Beach  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220078 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  357 

Naval  Weapons  Station 

Seal  Beach  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220079 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  358 

Naval  Weapons  Station 

Seal  Beach  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220080 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Qtrs.  D 


USCG  Pt.  Conception 

Light  Station 

Lompoc  Co:  CA 

Landholding  Agency:  DOT 

Property  Number:  87200220008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Qtrs.  A&B 

USCG  Pt.  Arguello 

LORAN  Station 

Lompoc  Co:  CA 

Location:  Vandenberg  AFB 

Landholding  Agency:  DOT 

Property  Number:  87200220009 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Garage 

USCG  Pt.  Arguello 
LORAN  Station 
Lompoc  Co:  CA 
Location:  Vandenberg  AFB 
Landholding  Agency:  DOT 
Property  Number:  87200220010 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Qtrs.  C&D 
USCG  Pt.  Arguello 
LORAN  Station 
Lompoc  Co:  CA 
Location:  Vandenberg  AFB 
Landholding  Agency:  DOT 
Property  Number:  87200220011 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration    - 

Transmitter  Bldg. 
USCG  Pt.  Arguello 
LORAN  Station 
Lompoc  Co:  CA 
Location:  Vandenberg  AFB 
Landholding  Agency:  DOT 
Property  Number:  87200220012 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Tennessee 

Bldgs.  2013,  2506,  6003 
Oak  Ridge  National  Lab 
Oak  Ridge  Co:  Roane  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200220060 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Unsuitable  Properties 

Buildings  (by  State) 

Virginia 

4  Bldgs.  . 

Naval  Amphibious  Base,  Little  Creek 
2080,  3892,  3898,  3904 
Norfolk  Co:  VA  23521- 
Landholding  Agency:  Navy 
Property  Number:  77200220081 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  3890 

Naval  Amphibious  Base 

Little  Creek 

Norfolk  Co:  VA  23521- 


Landholding  Agency:  Navy 

Property  Number  77200220082 

Status:  Excess 

Reasons:  Within  2000  fl.  of  flammable  or 

explosive  material:  Secured  Area 
Bldgs.  3894,  3896 
Naval  Amphibious  Base 
Little  Creek 

Norfolk  Co:  VA  23521- 
Landholding  Agency:  Navy 
Property  Number:  77200220083 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  CAD40 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Na\'\' 
Property  Number:  77200220084 
Status:  Excess 
Reason:  Secured  Area 

Bldg.  CAD41 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220085 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  CAD479 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

l^perty  Number:  77200220086 

Status:  Excess 

Reason:  Secured  Area 

Pier  14 

Naval  Shipyard 

St.  Helena  Annex 

Norfolk  Co:  VA 

Landholding  Agency:  Navy 

Property  Number:  77200220087 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  871 

Naval  Ship  Yard 

Portsmouth  Co:  VA 

Landholding  Agency:  Navy 

Property  Number:  77200220088 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  108 

Dam  Neck  Naval  Base 

Virginia  Beach  Co:  VA  23461- 

Landholding  Agency:  Navy 

Property  Number:  77200220089 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  150 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Landholding  Agency:  Navy 

Property  Number:  77200220090 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  413 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Landholding  Agency:  Navy 

Property  Number:  77200220091 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  422 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 
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Landholding  Agency:  Navy 
Property  Number:  77200220092 
Status:  Excess 
Reason:  Secured  Area 

BIdg.  501 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Landholding  Agency:  Navy 

Property  Number:  77200220093 

Status:  Excess 

Reason:  Secured  Area 

BIdg.  528 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Landholding  Agency:  Navy 

Property  Number:  77200220094 

Status:  Excess 

Reason:  Secured  Area 

BIdg.  553 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Landholding  Agency:  Navy 

Property  Number:  77200220095 

Status:  Excess 

Reason:  Secured  Area 

BIdg.  557 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Landholding  Agency:  Navy 

Property  Number:  77200220096 

Status:  Excess 

Reason:  Secured  Area 

BIdg.  565 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Landholding  Agency:  Navy 

Property  Number:  77200220097 

Status:  Excess 

Reason:  Secured  Area 

BIdg.  582 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461-  • 

Landholding  Agency:  Navy 

Property  Number:  77200220098 

Status:  Excess 

Reason:  Secured  Area 

BIdg.  584 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Landholding  Agency:  Navy 

Property  Number:  77200220099 

Status:  Excess 

Reason:  Secured  Area 

BIdg.  606 

Naval  Air  Station  Oceana 
Virginia  Beach  Co:  VA  23461- 
Landholding  Agency:  Navy 
Property  Number:  77200220100 
Status:  Excess 

Reasons:  Within  airport  runway  clear  zone: 
Secured  Area 

BIdg.  607 

Naval  Air  Station  Oceana 
Virginia  Beach  Co:  VA  23461- 
Landholding  Agency:  Navy 
Property  Number:  77200220101 
Status:  Excess 

Reasons:  Secured  Area;  Extensivs 
deterioration 

BIdg.  614 

Naval  Air  Station  Oceana 
Virginia  Beach  Co:  VA  23461- 
Landholding  Agency:  Navy 
Property  Number:  77200220102 


Status:  Excess 
Reason:  Secured  Area 

BIdg.  821 

Naval  Air  Station  Oceana 
Virginia  Beach  Co:  VA  23461- 
Landholding  Agency:  Navy 
Property  Number:  77200220103 
Status:  Excess 

Reasons:  Within  airport  runway  clear  zone; 
Secured  Area 

BIdg.  824 
Naval  Air  Station 
Virginia  Beach  Co:  VA  23461- 
Landholding  Agency:  Navy 
ProiJerty  Number:  77200220104 
Status:  Excess 

Reasons:  Within  airport  runway  clear  zone; 
Secured  Area 

BIdg.  1420 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Landholding  Agency:  Navy 

Property  Number:  77200220105 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Within  airport  runway 

clear  zone;  Secured  Area 

BIdg.  A-2 

Naval  Air  Station  Oceana 
Virginia  Beach  Co:  VA  23461- 
Landholding  Agency:  Navy 
Property  Number:  77200220106 
Status:  Excess 

Reasons:  Within  airport  runway  clear  zone; 
Secured  Area;  Extensive  deterioration 

Facility  F-11 
Naval  Air  Station  Oceana 
Virginia  Beach  Co:  VA  23460- 
Landholding  Agency:  Navy 
Property  Number:  77200220107 
Status:  Excess 

Reasons:  Within  airport  runway  cleti-  zone: 
Secured  Area 

IFR  Doc.  02-16038  Filed  6-27-02;  8:45  am] 
■UMQ  COM  4aiO-3*-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  No.  FR-4466-N-19] 

Privacy  Act  d  1T4;  Deletion  of  a 
Privacy  Act  Syelem  of  Raeorde 

AOINCY:  Office  of  the  Chief  Information 
Officer.  HUD. 

ACTION:  Notification  of  the  deletion  of  a 
Privacy  Act  System  of  Records. 

SUMMARY:  The  Department  proposes  to 
delete  one  system  of  records  from  its 
inventory  of  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended. 

DATIS:  Effective  Date:  This  proposal 
shall  become  effective  without  fiulher 
notice  July  29,  2002,  imless  comments 
are  received  on  or  before  that  date 
which  would  result  in  a  contrary 
determination. 
Comment  Due  Data:  July  29, 2002. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Coimsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW.. 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Comments  submitted  by  facsimile  (FAX) 
will  not  be  accepted.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  and  5:30  p.m. 
weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

leanette  Smith.  Departmental  Privacy 
Act  Officer.  Telephone  Number  (202) 
708-2374  (This  is  not  a  toll-free 
number).  A  telecommunications  device 
for  hearing-  and  speech-impaired 
persons  (TTY)  is  available  at  1-600- 
877-8339  (Federal  Information  Relay 
Services)  (This  is  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  IHusuant 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a).  as  amended,  notice  is  given  that 
HUD  proposes  to  delete  a  system  of 
records  identified  as  HUD  Child  Care 
Center  Files.  HUD/Dept-58.  The  Child 
Care  Center  has  changed  its  name  to  the 
Creative  Child  Development  Center.  As 
an  independent  nonprofit  organization, 
the  Creative  Child  Development  Center 
rents  space  from  the  Department.  The 
Creative  Child  Development  Center 
controls  the  records,  not  the 
Department.  It  is  a  nonprofit 
organization  with  no  ties  to  HUD  other 
than  the  rental  of  office  space. 
Accordingly,  HUD/Dept-58  is  deleted 
from  HUD's  inventory  of  records  subject 
'  to  the  Privacy  \ct. 

Authority:  5  U.S.C.  552a:  88  Stat.  1896;  342 
U.S.C.  3535(d). 

r 

Gloria  R.  Parker, 

Chief  Information  Officer. 

[FR  Etoc.  02-16301  Filed  6-27-02;  8:45  am] 

MXHM  COM  4310-7a-# 


DEPARTMENT  OF  THE  INTERIOR 
Flah  and  WIMWa  Sarvica 
Raealpt  of  ApplteaHona  for  Pannit 

AOENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  receipt  of  applications  * 

for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 
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DATES:  Written  data,  comments  or 
requests  must  be  received  by  July  29. 
2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  docimients 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  piusuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-05822 

Applicant:  Ivica  Begonja.  Flushing.  NY. 

The  applicant  requests  a  permit  to 
obtain  through  interstate  commerce  5.5 
red  siskin  [(^rduelis  cucuUata)  from  J. 
Gentile,  Kintersville.  MA,  for  the 
purpose  of  enhancement  of  the  species 
through  captive  breeding. 

PRT-456299 

Applicant:  Daryl  Lyn  Sittig.  Crystal 
Lake.  IL. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophies  of  two 
male  bonteboks  [Damaliscus  pygargus 
dorcas)  culled  frxim  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-«58339 

Applicant:  Robert  DuHadaway,  Newark. 
DE. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  piupose  of  enhancement  of  the 
survival  of  the  species. 


PRT-058186 

Applicant:  James  L.  Steinhaus.  Marietta. 

GA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophies  of  one 
male  bontebok  {.Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (164LI.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  Part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

PRT-058129 

Applicant:  Thomas  Gate,  Tulsa,  OK. 
The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

PRT-057753 

Applicant:  Barbara  Sackman,  Sands 

Point.  NY. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Viscount  Melville 
Soimd  polar  bear  population  in  Canada 
for  personal  use. 

PRT-058335 

Applicant:  Remo  Pizzagalli.  Charlotte, 

VT. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Soimd 
polar  bear  population  in  Canada  for 
personal  use.  • 

PRT-058028 

Applicant:  Edwin  Lee  De  Yoimg. 

Hudsonville,  MI. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  bom  the  Viscount  Melville 
Sound  polar  bear  population  in  Canada 
for  personal  use. 


The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
frY)m  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  munber. 

Dated:  )une  14,  2002. 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

[FR  Doc.  02-16367  Filed  6-27-02;  8:45  am] 

BIUJNO  CODE  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Rah  and  WIMIIfa  Sarvica 

Raopaning  tha  Commant  Parlod  for  an 
Application  for  a  Pannit 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  reopening  the 

comment  period  for  an  applicationjor  a 

permit. 

SUMMARY:  The  Fish  and  Wildlife  Service 
is  reopening  the  comment  period  for  the 
application  cited  below.  We  published  a 
notice  on  May  7,  2002  (67  FR  30720) 
with  a  date  for  the  receipt  of  comments 
by  June  6,  2002.  The  reopening  of  the 
comment  period  will  allow  all 
interested  parties  another  15  days  to 
review  the  application  and  provide  the 
Service  with  any  additional  comments. 
DATES:  Written  data,  comments  or 
requests  must  be  received  by  July  15, 
2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  this 
application  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  15  days  of  the  date  of  publication, 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service.  Division  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Applicant:  Bowmanville  Zoological 
Park.  Ontario,  Canada,  PRT-055508. 

The  applicant  requests  a  permit  to 
export,  re-export,  and  re-import  Asian 
elephants  [Elephas  maximus)  and 
progeny  of  the  animals  currently  held 
by  the  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
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applicant  to/from  worldMride  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  reqiured  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  June  14.  2002. 

Monica  Fairis, 

Senior  Permit  Biologfrt,  Bmnch  ofPennits, 
Division  of  Management  Authority. 

(FR  Doc.  02-16368  Filed  6-27-02: 8:45  am) 

iajJNQ  COOl  «S1»-«8-# 


DEPARTMENT  OF  THE  INTERIOR 


neoe^ii  oi  Appiicaiiiine  i«r  I'eiiiiii 

AOENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit 


t:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  July  29. 
2002. 


t:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act.  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority.  4401  North  Fairfex  Drive. 
Room  700,  Arlington.  Virginia  22203; 
bx  703/35»-2281. 
FOfI  RJKTMER  eiPDMHATIOM  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLfMENTARV  MFOfMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531,  et  seq.). 


Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  Glen  Bishop.  Waltham. 
VT.  PRT-057977. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliacus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  die  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-0S7a48 

Applicant:  Jill  M.  Eriinger,  Belleville.  IL 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imder  the  management 

{>rogram  of  the  Republic  of  South  Africa, 
or  die  purpose  of  enhancement  of  the 
survival  of  the  species. 

The  U.S.  Fish  and  Wildlife  Service 
has  infarmation  collection  approval 
from  OMB  through  March  31,  2004. 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currant  valid  OMB 
control  number. 

Dated:  June  7,  2002. 
Michari  S.  Moore. 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
(FR  Doc.  02-16369  Filed  6-27-02: 8:45  am] 
I  cooa  «*ie-SB-r 


DEPARTMENT  OF  THE  INTERIOR 

rien  ana  wnoiiiv  aervioe 

AvalMillllv  of  a  Drafl  Envlraniiienlal 
Aanaamiiil  and  Raoalpl  of  an 

Appttfrtlfim  for  an  incidenlal  TalM 
Pemlt  by  WOodtande  Qioup  L,LiC.  In 


AOBICV:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 


r:  Woodlands  Group  L.L.C. 
(Applicant)  seeks  an  incidental  take 
permit  (FTP)  from  the  Fish  and  Wildlife 
Service  (Service)  pursuant  to  Section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (Act).  The 
proposed  action  would  involve  approval 
of  the  Applicant's  Habitat  Conservation 
Plan  (HCP).  as  required  by  Section 
10(aK2KB)  of  the  Act.  to  minimize  and 
mitigate  any  incidental  take  of  the 
Federally  radangered  red-cockaded 
woodpecker  {Picoides  borealis).  The 


minimization  and  mitigation  measures 
outlined  in  the  Applicant's  HCP  to 
address  adverse  enacts  of  the  proposed 
action  on  protected  species  aro 
described  further  in  Uie  SUPPLCMENTARV 
arOWJATION  below. 

The  Service  also  announces  the 
availability  of  an  environmental 
assessment  (EA)  and  HCP  for  the 
incidental  take  application.  Copies  of 
the  EA  and/or  HCP  may  be  obtained  by 
making  a  request  to  the  Regional  Office 
(see  ADOneilM).  Requests  must  be  in 
writing  to  be  processed.  This  notice  also 
advises  the  public  that  the  Service  has 
made  a  preliminary  determination  that 
issuing  the  FTP  is  not  a  major  Federal 
action  significanUy  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  as  amended.  The  Finding 
of  No  Significant  hnpact  (FONSI)  is 
based  on  information  contained  in  the 
EA  and  HCP.  The  final  determination 
will  be  made  no  sooner  than  60  days 
from  the  date  of  this  notice.  This  notice 
is  provided  pursuant  to  Section  10  of 
the  Act  and  NEPA  regulations  (40  CFR 
1506.6). 

If  you  wish  to  comment,  you  may 
submit  comments  by  any  one  of  several 
methods.  Please  reference  permit 
number  TE037661-0  in  such  comments. 
You  may  mail  comments  to  the 
Service's  Regional  Office  {see 
AOORESSES).  You  may  also  comment  via 
the  internet  to  "davidjdeU9fws.gov". 
Please  submit  comments  over  the 
internet  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  enoypticMi.  Please  also  include  your 
name  and  return  address  in  your 
internet  message.  If  you  do  not  receive 
a  confirmation  from  the  Service  that  we 
have  received  your  internet  message, 
contact  us  directly  at  either  telephone 
number  listed  below  (see  FOR  HmTMER 
■>X)WIIAT10N  CONTACT).  Finally,  you  may 
hand  deliver  comments  to  eithm  Service 
office  listed  below  [see  ADDNESSES).  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  vrithhold  their  home  address  from 
the  administrative  record.  We  will 
honor  such  requests  to  the  extent 
allowable  by  law.  There  may  also  be 
other  circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowaUe  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominentiy  at  the  beginning  of  your 
comments.  We  will  not:  however, 
consider  anonymous  comments.  We 
wrill  make  all  submissions  from 
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organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
DATES:  Written  comments  on  the  permit 
application,  EA,  and  HCP  should  be 
sent  to  the  Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  August  27,  2002. 
ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Dociunents  will  also  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office,  1875 
Century  Boulevard,  Suite  200,  Atianta, 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service, 
Ecological  Services  Field  Office,  646 
Cajundome  Boulevard,  Suite  400, 
Lafayette,  Loiiisiana  70506.  Written  data 
or  comments  concerning  the 
application,  EA,  or  HCP  should  be 
submitted  to  the  Regional  Office. 
Comments  and  requests  for  the 
documentation  must  be  in  writing  to  be 
processed.  Please  reference  permit 
number  TE037661-0  in  such  comments, 
or  in  requests  of  the  dociunents 
discussed  herein. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
David  Dell,  Regional  Permit 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679-7313;  or  Mr.  Troy 
Mallach,  Fish  and  Wildlife  Biologist, 
Lafayette  Ecological  Services  Field 
Office  (see  ADDRESSES  above),  telephone 
337/291-3123. 

SUPPlfyENTARY  INFORIIATKMI:  The 
subject  permit  would  authorize  take  of 
red-cockaded  woodpeckers  on 
approximately  99  of  the  971  acres 
owned  by  the  Applicant  in  Livingston 
Parish,  Louisiana.  The  proposed  take 
would  be  incidental  to  otherwise  lawful 
activities,  including  timber  harvest  and 
typical  forest  management  activities  on 
the  Applicant's  property  (Project). 

The  red-cockaded  woodpecker  is  a 
territorial,  non-migratory  species  once 
common  in  the  southern  Coastal  Plain 
from  east  Texas  to  Florida  and  north  to 
Maryland,  Missouri,  and  Kentucky.  Red- 
cockaded  woodpeckers  roost  and  nest  in 
cavities  excavated  in  large,  living  pine 
trees  that  are  at  least  60  years  old.  The 
red-cockaded  woodpecker  is  a 
cooperative  breeder  that  lives  in  family 
groups  of  one  to  nine  birds,  with  each 
bird  nesting  in  a  separate  cavity;  the 
aggregate  of  cavity  trees  used  by  a  group 
is  called  a  cluster.  Red-cockaded 
woodpeckers  prefer  mature  longleaf 
pine  forests,  but  also  inhabit  loblolly. 


pond,  slash.  shorUeaf.  and  Virginia  pine 
stands.  Without  periodic  fire  to  control 
hardwoods,  red-cockaded  woodpeckers 
abandon  clusters  as  other  cavity 
competitors  and  predators  typical  of 
hardwood  habitats  move  in.  The  decline 
of  the  red-cockaded  woodpecker  is  due 
primarily  to  loss  of  the  old-growth,  fire- 
maintained  southern  pine  ecosystem  as 
a  result  of  logging,  short-rotation 
silviculture,  fire  suppression,  and 
conversion  to  non-forest  land  uses. 

Recovery  activities  for  the  red- 
cockaded  woodpecker  are  focused  on 
Federal  lands.  I^vate  lands  are  also 
important  in  the  Service's  recovery 
strategy  to  preserve  genetic  variability, 
to  provide  significant  support 
populations  within  distinct 
physiographic  regions,  and  to  provide  a 
donor  source  of  juvenile  red-cockaded 
woodpeckers  for  natural  dispersal  or 
translocation.  Red-cockaded 
woodpeckers  on  private  lands  have 
generally  declined  owing  to  the 
reluctance  of  landowners  to  manage 
their  lands  as  red-cockaded  woodpecker 
habitat,  given  the  Act's  take  restrictions 
on  timber  harvesting  and  development 
where  the  species  is  present.  The 
Service  considers  that  red-cockaded 
woodpeckers  geographically  isolated  on 
private  lands  will  eventually  cease  to 
exist  luiless  private  landowners  are 
encouraged  to  manage  their  lands  for 
the  species. 

The  AppUcant,  by  implementing  the 
HCP,  proposes  to  establish  replacement 
groups  within  the  only  viable  red- 
cockaded  woodpecker  population  in 
southeastern  Louisiana,  at  Big  Branch 
Marsh  National  Wildlife  Refuge 
(Refuge).  The  geographic  scope  of  the 
HCP  is  approximately  99  acres  of  the 
Applicant's  land  holdings  in  Livingston 
Parish,  Louisiana,  and  approximately 
750  acres  on  Big  Branch  Marsh  National 
Wildlife  Refuge.  The  biological  goal  of 
the  HCP  is  to  achieve  no  net  loss  of  red- 
cockaded  woodpecker  groups  in 
southeastern  Louisiana.  The  Applicant 
will  provision  seven  recruitment 
territories  on  the  Refuge  and  translocate 
juvenile  red-cockaded  woodpeckers 
there  from  the  Project  area  to  replace 
three  groups  taken  incidental  to  timber 
harvest;  the  Refuge  will  continue  to 
protect  and  manage  habitat  to  further 
increase  its  red-cockaded  woodpecker 
population.  The  Applicant  and  the 
Service  believe  the  HCP  would  help 
accelerate  stabilization  of  the  Refuge's 
red-cockaded  woodfjecker  popidation, 
thus  enabling  it  to  serve  as  a  donor 
source  of  juveniles  for  translocation 
elsewhere.  As  a  direct  result  of  the 
Applicant's  HCP,  the  Service  will 
establish  Conservation  Partnerships 
with  the  Louisiana  Department  of 


Wildlife  and  Fisheries  and  any  qualified 
private  landowner  who  is  willing  and 
able  to  accept  surplus  juvenile  red- 
cockaded  woodpeckers  from  the  Refuge 
as  they  become  available. 

The  ITP  would  authorize  take  of  three 
red-cockaded  woodpecker  groups  on  the 
Applicant's  property  incidental  to 
timber  management  activities,  over  the 
proposed  4-year  permit  duration. 
Among  the  minimization  and  mitigation 
measures  proposed  by  the  Applicant  are 
no  take  of  red-cockaded  woodpeckers 
during  the  breeding  season; 
establishment  of  three  replacement 
groups  on  Big  Branch  Marsh  National 
Wildlife  Refuge  by  provisioning 
recruitment  territories,  translocating 
juveniles  fledged  on  the  Applicant's 
property,  and  monitoring  formation  of 
breeding  pairs;  and  funding  an 
endowment  for  habitat  management 
(prescribed  burning)  over  5  years  for  the 
three  additional  groups  established  on 
Big  Branch  Marsh  National  Wildlife 
Refuge. 

The  Service  evaluated  the 
environmental  consequences  of  three 
alternatives  to  the  proposed  action  in 
the  EA,  which  contains  the  Applicant's 
HCP  as  an  Appendix.  Alternative  1  is 
the  Service's  proposed  action,  which 
includes  implementation  of  the 
Applicant's  HCP  and  the  Conservation 
Partnership.  The  no-action  alternative 
(Alternative  2)  would  prevent  the 
Applicant  from  harvesting  timber  on 
approximately  99  acre$  of  occupied 
RCW  habitat.  Harvesting  the  remaining 
area  of  matiue  pine  forest  would  still 
result  in  the  natural  extirpation  of  the 
three  groups  on  the  Applicant's 
property,  and  three  groups  on  the 
adjacent  property,  within  20  years.  That 
natural  extirpation  would  occur  due  to 
habitat  fragmentation  and  deterioration, 
geographic  and  demographic  isolation, 
sm^l  population  size,  and  lack  of 
intensive  pro-active  management 
(especially  prescribed  fire  or  other 
hardwood  control  actions).  Alternative  3 
would  involve  mitigation  of  the 
Applicant's  three  groups  on  a  different, 
privately  owned  mitigation  site  in 
southeastern  Louisiana  or  elsewhere. 
That  alternative  wais  determined 
unsuitable  because  other  existing 
recipient  populations  in  southeastern 
Louisiana  are  too  small  and  isolated  to 
serve  as  acceptable  mitigation  sites,  and 
no  other  private  ownership  elsewhere  in 
Louisiana  was  both  willing  and  able  to 
accept  mitigation  groups  at  this  time. 
After  examining  all  mitigation 
alternatives,  the  Service  decided  that 
the  proposed  action  (Alternative  1), 
which  would  accelerate  the  stabilization 
of  one  red-cockaded  woodpecker 
population  at  Big  Branch  Marsh 
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National  Wildlife  Refuge  and  the 
reintroduction  or  augmentation  of 
another  population  as  restored  habitat 
on  private  land  becomes  available, 
would  result  in  the  greatest  biological 
benefit  to  the  red-cockaded  woodpecker. 

As  stated  above,  the  Service  has  made 
a  preliminary  determination  that  the 
issuance  of  the  FTP  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C) 
of  NEPA.  This  preliminary  information 
may  be  revised  due  to  public  comment 
received  in  response  to  this  notice  and 
is  based  on  information  contained  in  the 
EA  and  HCP.  An  appropriate  excerpt 
from  the  FONSI  reflecting  the  Service's 
finding  on  the  application  is  provided 
below: 

Based  on  the  analysis  conducted  by 
the  Service,  it  has  been  determined  that: 

1.  Issuance  of  an  IT?  would  not  have 
significant  efiiects  on  the  human 
environment  in  the  project  area. 

2.  The  proposed  take  is  incidental  to 
an  otherwise  lawful  activity. 

3.  The  Applicant  has  ensured  that 
adequate  funding  will  be  provided  to 
implement  the  measures  proposed  in 
the  submitted  HCP. 

4.  Other  than  impacts  to  endangered 
and  threatehed  species  as  outlined  in 
the  documentation  of  this  decision,  the 
indirect  impacts  which  may  result  from 
issuance  of  the  FTP  are  addressed  by 
other  regulations  and  statutes  under  the 
jurisdiction  of  other  government 
entities.  The  validity  of  the  Service's 
ITP  is  contingent  upon  the  Applicant's 
compliance  with  tlw  terms  of  the  pennit 
and  all  other  laws  and  regulations  under 
the  control  of  State,  local,  and  other 
Federal  governmental  entities. 

The  Swvice  will  also  evaluate 
whether  the  issuance  of  a  Section 
10(a)(1)(B)  ITP  complies  with  Section  7 
of  the  Act  by  conducting  an  intra- 
Service  Section  7  consultation.  The 
results  of  the  biological  opinion,  in 
combination  with  ^e  above  findings, 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 
FTP. 

Dated:  June  14,  2002. 
TanMRilay. 

Acting  Regfonal  Director. 

(FR  Doc.  02-16323  Filed  6-27-4)2;  8:45  am] 
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DEPARTMENT  OF  THE  MTEmOR 
BimMi  of  Land  lleiiMMnMnt 
[IO-076-461(MW] 


AraMOICrWeal 

Concecn 


AQCNCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  proposed  ACEC 

designations. 

SUiMARV:  Piu^uant  to  section  202  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  and  BLM  Planning  Regulations 
(43  CFR  part  1600),  the  Bureau  of  Land 
Management  (BLM),  Upper  Snake  River 
District  has  prepared  and  analyzed  draft 
amendments  to  the  Shoshone  Field 
Office's  land  use  plans.  The  draft 
amendments  propose  the  designation  of 
additional  Areas  of  Critical 
Environmental  Concern  (ACECs),  as 
well  as  addressing  other  planning  issues 
for  the  Shoshone  Field  Office.  These 
amendments  would  apply  to 
approximately  1.44  million  acres  of 
public  lands  managed  by  the  Shoshone 
Field  Office  within  Elmore.  Gooding, 
Camas,  Jerome,  Blaine,  Lincoln,  and 
Minidoka  counties  in  south-central 
Idaho.  One  proposed  amendment  action 
would  also  amend  the  Jarbidge  Resource 
Management  Plan  which  provides 
direction  for  public  lands  managed  by 
the  Four  Rivers  Field  Office,  BLM:  this 
amendment  action  would  only  apply  to 
about  1.220  acres  of  public  lands. 
Ten  ACECs  were  nominated  for 
consideration  in  these  land  use  plans 
amendments.  Only  seven  of  the 
nominated  areas  met  the  relevance  and 
importance  criteria  that  are  required  for 
potential  designation.  Depending  on  the 
alternative  selected,  up  to  seven 
additional  ACECs  may  be  designated 
through  these  amendments.  Some  of 
these  ACECs  may  have  an  additional 
designation  of  "Research  Natural  Area" 
(RNA)  because  the  ACEC  values  have 
special  importance  for  educational  and/ 
or  research  purposes.  Two  of  the  ACECs 
(Bennett  Hills  ACEC  and  Kins  Hill 
Creek  ACEC/RNA)  would  include 
approximately  1.220  acres  of  public 
lands  managed  by  the  Four  Rivers  Field 
Office,  Lower  Snake  River  District. 
BLM.  Again  depending  on  the 
alternative  selected,  the  proposed  ACEC 
designations  would  amend  two 
Shoshone  Field  Office  land  use  plans 
(the  Magic  Management  Framework 
Plan  (MFP)  approved  in  1975  and  the 
Bennett  Hills/Timmerman  Hills  MFP 
approved  in  1976)  and  the  Jarbidge 
Resource  Management  Plan  (RMP) 


(1987)  which  provides  management 
direction  for  some  of  the  public  lands 
managed  by  Four  Rivers  Field  Office. 

The  draft  amendments  and 
accompanying  Environmental 
Assessment/FONSI  have  been  published 
and  distributed.  Copies  are  available  for 
review  and  comment  (see  the  "Dates" 
and  "Addresses"  sections  below).  In 
compliance  with  43  CFR  1610.7-2(b). 
this  notice  constitutes  a  notice  of 
potential  and  proposed  ACEC 
designations  and  commences  a  60-day 
public  comment  period.  More  detailed 
information  about  the  seven  proposed 
ACECs  is  provided  in  the 
"Supplementary  Information"  section  of 
this  notice. 

DATES:  The  public  comment  period  on 
the  proposed  ACEC  designations  begins 
on  August  27,  2002.  Written  comments 
on  the  Shoshone  Land  Use  Plans  Draft 
Amendments/EA  must  be  submitted  or 
postmarked  no  later  than  August  27, 
2002.  Comments,  including  the  names 
and  street  addresses  of  respondents,  will 
be  available  for  public  review  at  the 
address  listed  below  during  regular 
business  hours  (7:45  a.m.  to  4:30  p.m.). 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  frt}m  disclosure 
under  the  Freedom  of  Information  Act. 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Meetings  will  be  held  to  receive 
public  comments  on  the  Draft 
Amendments/EA;  the  dates,  times,  and 
locations  of  these  public  meetings  will 
be  announced  locally  through  public 
mailinga  and  area  media. 
A00RCS8E8:  Copies  of  the  Shoshone 
Land  Use  Plans  Draft  Amendments/EA 
may  be  obtained  upon  request  by 
contacting  the  Bureau  of  Land 
Management,  Shoshone  Field  Office,  at 
P.O.  Box  2-B,  400  West  F  Street. 
Shoshone.  Idaho  83352,  or  by  phone  at 
(208)  732-7200.  Written  comments  on 
the  Draft  Amendments/EA  should  be 
sent  to  Bill  Baker,  Field  Manager,  at  the 
address  listed  above. 
FOR  FURTIIER  ■rOWJATIOH  CONTACT:  Bill 
Baker,  Field  Manager,  at  the  address 
listed  above  or  by  calling  (208)  732- 
7286.  Dociunents  related  to  the 
Shoshone  Land  Use  Plan  Amendments/ 
EA  planning  process  are  available  at  the 
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above  address  for  public  viewing  during 
normal  office  hours. 
SUPPLEMENTARY  INFORMATION:  The 
following  10  ACECs  were  nominated  for 
consideration  during  the  amendments 
plaiming  process:  Bennett  Hills,  Big 
Wood/Warm  Springs,  Camas  Creek. 
Coyote  Hills,  Ehry  Creek,  Fir  Grove, 
King's  Crovra,  King  Hill  Creek, 
McKinney  Butte,  and  Tee-Maze.  Three 
of  these  nominated  ACECs  (Big  Wood/ 
Warm  Springs,  Fir  Grove,  King's  Crown) 
did  not  meet  required  relevance  and 
importance  criteria  (as  per  43  CFR 
1610.7-2).  The  remaining  seven 
nominated  ACECs  are  proposed  for 
designation  luider  one  or  more  of  the 
three  action  alternatives  (Alternatives  2, 
3,  and  4)  analyzed  in  the  Shoshone 
L^d  Use  Plans  Draft  Amendments. 

Alternative  1,  the  "no  action" 
alternative,  does  not  propose  any 
additional  ACECs  for  designation.  (Note: 
Five  existing  ACECs  totaling  18,963 
acres  (including  a  105-acre  Natural 
Area)  would  continue  to  be  designated 
imder  existing  management  and  all 
three  "action"  alternatives.)  Alternative 
2  describes  seven  additional  ACECs  for 
designation:  Bennett  Hills  ACEC,  Camas 
Creek  ACEC/RNA,  Coyote  Hills  ACEC. 
Dry  Creek  ACEC/RNA,  King  Hill  Creek 
ACEC/RNA,  McKinney  Butte  ACEC/ 
RNA,  and  Tee-Maze  ACEC/RNA.  These 
ACECs  would  include  approximately 
384,015  acres  managed  by  the  Shoshone 
Field  Office  and  about  1,220  acres 
managed  by  the  Four  Rivers  Field 
Office,  for  a  total  of  approximately 
385,235  acres.  Alternative  3  (the  BlM's 
preferred  alternative)  and  Alternative  4 
describe  three  additional  ACECs  for 
designation:  King  Hill  Creek  ACEC/ 
RNA.  McKinney  Butte  ACEC/RNA,  and 
Tee-Maze  ACEC/RNA.  These 
designations  would  apply  to  about 
16,186  acres  managed  by  the  Shoshone 
Field  Office  and  approximately  1,220 
acres  managed  the  Foiir  Rivers  Field 
Office,  for  a  total  of  approximately 
17,406  acres. 

llie  paragraphs  below  summarize 
additional  information  about  the  ACEC 
designations  for  Alternatives  2,  3,  and  4. 
Each  paragraph  lists  (a)  the  ACECs 
name  and  size,  (b)  the  values  which 
qualified  it  for  potential  designation, 
and  (c)  any  resource  use  limitations 
which  would  occur  within  the  specified 
ACEC  if  it  were  formally  designated. 

Proposed  ACEC  Designations- 
Alternative  2  Only 

None  of  the  constraints  listed  imder 
this  alternative  would  reduce  current 
use.  They  would  constrain  only 
potential  future  actions. 

Bennett  Hills  ACEC  (cultural  resoiuce 
values) — ^Designate  approximately 


381,471  acres  as  an  ACEC,  including 
about  1,220  acres  managed  by  the  Foiu 
Rivers  Field  Office.  Implement  the 
following  resource  use  limitations  to 
protect  the  identified  ACEC  values: 
Limit  mineral  material  sales  and  bee 
use  permits  to  existing  sites  and  public 
lands  adjacent  to  State  Highway  75, 
State  Highway  46,  and  the  Bliss-Hill 
City  Road;  limit  OHV  use  to  designated 
and  signed  roads  and  trails. 

Camas  Creek  ACEC/RNA  (scenic 
canyon,  pristine  low  elevation  riparian 
system)— -Designate  approximately  420 
acres-as  an  AC^/RNA.  Implement  the 
following  resource  use  limitations  to 
protect  the  identified  ACEC  values: 
Close  the  ACEC  to  livestock  grazing, 
except  for  sheep  trailing;  exclude  the 
ACEC  from  new  land  use 
authorizations;  stipulate  the  ACEC  no- 
surface-occupancy  for  leasable  mineral 
exploration  and  development;  close  the 
ACEC  to  mineral  material  sales  and  free 
use  permits;  limit  motorized  vehicle  use 
to  designated  and  signed  roads  and 
trails;  designate  as  VRM  Class  II 
(manage  visual  resources  to  maintain 
the  existing  character  of  the  landscape). 

CoyoteHills  ACEC  (cultural 
resources) — Designate  approximately 
49,062  acres  as  an  ACEC.  Implement  the 
following  resource  use  limitations  to 
protect  the  identified  ACEC  values: 
Limit  mineral  material  sales  and  free 
use  permits  to  existing  sites  and  public 
lands  adjacent  to  the  Bliss-Hill  City 
Road  and  State  Highway  46;  limit  OHV 
use  to  designated  and  signed  roads  and 
trails. 

Dry  Creek  ACEC/RNA  (scenic  values, 
near-pristine  riparian  system) — 
Designate  approximately  869  acres, 
including  3.8  stream  miles  of  stream 
reaches,  as  an  ACEC/RNA.  Implement 
the  following  resoiut:e  use  limitations  to 
protect  the  identified  ACEC  values: 
Close  the  ACEC  to  livestock  grazing, 
mineral  material  sales,  and  free  use 
permits;  designate  the  ACEC  as  closed 
to  OHV  use;  do  not  allow  any  new  land 
use  authorizations;  designate  as  VRM 
Class  I  (manage  visual  resources  to 
maintain  a  landscape  setting  that 
appears  unaltered  by  himians). 

Proposed  ACEC  Designations— 
Alternatives  3  and  4 

None  of  the  constraints  listed  under 
these  alternatives  would  reduce  current 
use.  They  would  constrain  only 
potential  future  actions. 

King  Hill  Creek  ACEC/RNA  (scenic 
canyon;  genetically  pure  Interior 
redband  trout  (a  BLM  sensitive  species); 
near-pristine  low  elevation  riparian 
area)— Designate  approximately  2,880 
acres  as  an  ACEC/RNA,  including  10 
miles  of  stream  reach  and  1.220  acres 


managed  by  the  Four  Rivers  Field 
Office.  Implement  the  following 
resource  use  limitations  to  protect  the 
identified  ACEC  values:  Close  the  ACEC 
to  livestock  grazing;  close  aquatic 
habitat  withhi  the  ACEC  to  introduction 
of  genetic  strains  of  trout  which  are  not 
native  to  the  King  Hill  Creek  watershed; 
exclude  the  ACEC  from  new  land  use 
authorizations;  close  the  ACEC  to 
mineral  material  sales  and  free  use 
permits;  designate  the  ACEC  as  "closed" 
to  OHV  use;  designate  the  ACEC  as 
VRM  Class  I  (manage  visual  resources  to 
maintain  a  landscape  setting  that 
appears  unaltered  by  humans). 

McKinney  Butte  ACEC/RNA  (cave 
scenery  and  resoiut»s;  bat  populations 
(BLM  sensitive  species);  cave-adapted 
insect  community;  vertebrate  fossils)^ 
Designate  approximately  3,764  acres  as 
an  ACEC/RNA.  Implement  the  following 
resource  use  limitations  to  protect  the 
identified  ACEC  values:  Prepare  an 
activity  plan  which  identifies  Limits  of 
Acceptable  Change  and  management 
actions  to  protect' cave  resources;  restrict 
access  to  caves  containing  bats  during 
winter  hibernation  periods;  seasonally 
prohibit  access  to  caves  which  provide 
maternity  roosts;  close  the  ACEC  to 
mineral  material  sales  and  free  use 
permits;  limit  OHV  use  to  designated 
and  signed  roads  and  trails;  do  not 
allow  new  land  use  authorizations; 
designate  13  caves  as  "significant"  (this 
administrative  determination  may  result 
in  additional  resource  use  limitations  as 
determined  on  a  case-by-case  basis). 

Tee-Maze  ACEC/RNA  (cave  scenery 
and  resources;  bat  populations  (BLM 
sensitive  species);  cave-adapted  insect 
community;  vertebrate  fossils) — 
Designate  approximately  10,762  acres  as 
an  ACEC/RNA.  Implement  the  following 
resource  use  limitations  to  protect  the 
identified  ACEC  values:  Prepare  an 
activity-plan  which  identifies  Limits  of 
Acceptable  Change  and  management 
actions  to  protect  cave  resources;  restrict 
access  to  caves  containing  bats  during 
winter  hibernation  periods;  seasonally 
prohibit  access  to  caves  which  provide 
maternity  roosts;  close  the  ACEC  to 
mineral  material  sales  and  free  use 
permits;  limit  OHV  use  to  designated 
and  signed  roads  and  trails,  except  for 
allowing  cross-country  vehicle  access 
within  two  existing  mineral  use  areas; 
do  not  allow  new  lapd  use 
authorizations;  designate  12  caves  as 
"significant"  (this  administrative 
determination  may  result  in  additional 
resoim:e  use  limitations  as  determined 
on  a  case-by-case  basis). 

Public  participation  will  continue 
throughout  the  remainder  of  the 
Shoshone  Land  Use  Plans 
Amendments/EA  planning  process. 
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Following  the  60-day  public  review  and 
comment  period  for  these  proposed 
ACEC  designations,  the  BLM  will 
prepare,  publish,  and  distribute  the 
Proposed  Amendments.  The  proposed 
amendments  will  be  subject  to  a  30-day 
public  protest  period  and  a  60-day 
Governor's  consistency  review  prior  to 
issuing  the  BLM's  final  decision. 

Dated:  March  18,  2002. 


funes  E.  May, 

District  Manager,  Upper  Snake  River 
District— BLM. 

(FR  Doc.  02-13381  Filed  6-27-02;  8:45  am] 
MJJNQ  COM  431t-QO-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NIMr70-1610-OP] 

Nonce  of  Availability  of  the  Draft 
Famiinalon  naaourca  Manaoament 
Plan  RevMon  and  Draft  Environmental 
Impact  Statement;  Farmington  FMd 

OfflcOf  New  Mexico 

AOOiCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  availability  of  the 
Draft  Farmington  Resource  Management 
Plan  Revision  and  Draft  Environmental 
Impact  Statement. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Draft  Farmington 
Resource  Management  Plan  (RMP) 
Revision  and  Draft  Environmental 
Impact  Statement  (EIS)  for  public 
review  and  comment.  This  docimient 
identifies  and  analyzes  land  use 
planning  options  for  managing 
approximately  2  million  acres  of  public 
land  and  just  over  3  million  acres  of 
Federal  mineral  estate  administered  by 
the  Farmington  Field  Office  (FPO)  and 
in  the  San  Juan  Basin  portion  of  the  area 
administered  by  the  Albuquerque  Field 
Office  (AFO)  (formerly  Rio  Puerco 
Resource  Area)  in  New  Mexico.  The 
FFO  covers  all  of  San  Juan  County  and 
portions  of  McKinley,  Rio  Arriba,  and 
Sandoval  Counties  and  the  AFO  portion 
of  the  San  Juan  Basin  includes  parts  of 
McKinley  and  Sandoval  Counties  in 
northwest  New  Mexico.  The  BLM  is 
recommending  undesignating  4 
previously  designated  Areas  of  Critical 
Environmental  Concern  (ACECs). 
designating  14  new  ACECs.  and 
changing  the  size  or  use  limitations  of 
42  existiiig  ACECs.  BLM  is  also 
applying  off-highway  vehicle  (OHV) 
designations  to  lands  administered  by 
FFO. 


DATES:  Comments  will  be  accepted  for 
90  days  from  the  date  that  the 
Environmental  Protection  Agency 
publishes  a  Notice  of  Availability  and 
Filing  of  the  Draft  EIS  in  the  Federal 
Regi^er.  Public  hearings  and  meetings 
will  be  held  to  discuss  the  management 
alternatives,  answer  questions,  and  to 
receive  comments  on  the  draft. 
Comments  can  be  made  orally  at  the 
public  hearihgs  and/or  in  Meriting  to  the 
FFO  Manager  at  the  address  given 
below.  At  least  15  days  notice  in  local 
media  will  be  given  for  activities  where 
the  public  is  invited  to  attend.  All 
meeting  notifications  will  be  published 
on  the  FFO  Web  site  www.nm.blm.gov 
under  "Field  Offices,  Farmington  Field 
Office"  (subject  to  Internet  availability), 
and  in  the  Farmington  Daily  Times  and 
the  Albuquerque  Journal  newspapers. 

Comments,  including  the  name  and 
addresses  of  commenters,  will  be 
available  for  public  review. 
Respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  and/or  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests . 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  or 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Comments  are  most  meaningful  and 
helpful  if  they  address  one  or  more  of 
the  following: 

•  Errors  in  the  analysis. 

•  New  information  that  would  have  a 
bearing  on  the  analysis. 

•  Misinformation  that  could  affect  the 
outcome  of  the  analysis. 

•  Requests  for  clarification. 

•  A  substantive  new  alternative 
whose  mix  of  allocations  differs  from 
any  of  the  existing  alternatives. 

Where  possible,  refer  to  the  pages  and 
paragraphs  on  which  you  are 
commenting. 

FOA  PURTHCR  atFOMMATION,  CONTACT: 
RMP  Project  Manager,  Farmington  Field 
Office,  1235  La  PlaU  Highway,  Suite  A, 
Farmington,  NM  87401-8754. 
Comments  should  be  sent  to  this 
address. 

SUPPLEMENTARY  atFORMATION:  The  Draft 
RMP/EIS  pertains  to  public  land  in  the 
FFO  area,  except  where  a  small  portion 
of  the  San  Juan  Oil  and  Gas  Basin  lies 
within  the  administrative  boundary  of 
the  AFO.  The  Draft  RMP/EIS  fulfiUs  the 
requirements  of  the  Federal  Land 
Management  Policy  Act  (FLPMA)  and 


the  National  Environmental  Policy  Act 
(NEPA). 

The  Draft  RMP/EIS  addresses  the  full 
range  of  resources  and  multiple  uses  in 
the  planning  area.  The  five  major  issues 
raised  during  scoping  that  are  addressed 
in  the  Draft  RMP/EIS  are:  (1)  Oil  and  gas 
leasing  and  development;  (2) 
landownership  adjustments;  (3) 
specially  designated  areas;  (4)  off- 
highway  vehicle  (OHV)  use;  and  (5)  coal 
leasing  suitability  assessment. 

Four  alternatives  for  managing  the 
public  lands  in  the  FFO  are  proposed. 
Each  of  the  alternatives  has  been 
prepared  to  provide  a  comprehensive 
fr-amework  for  managing  the  public 
lands  and  for  allocating  resources 
during  the  next  20  years  using  the 
principles  of  midtiple  use  and  sustained 
yield.  The  four  alternatives  are: 

•  Alternative  A  is  "no  action,"  in 
which  management  would  remain 
under  current  RMP  and  NEPA 
dociunents  and  policies. 

•  Alternative  B  emphasizes  maximum 
recovery  of  the  hydrocarbon  and  other 
resources  as  the  primary  goal. 

•  Alternative  C  emphasizes 
conservation,  protection,  and 
enhancement  of  natural  and  cultural 
resources  through  more  stringent 
management  of  designated  areas. 

•  Alternative  D,  the  preferred  action, 
balances  the  two  goals  to  achieve 
maximum.practicable  recovery  of  oil 
and  gas,  while  also  maximizing 
protection  of  the  most  sensitive 
environmental  resources. 

Areo  of  Critical  Environmental 
Conom 

Foiu*  currently  designated  ACECs  are 
being  dropped  in  the  plan  because  they 
are  not  necessary  (three  are  within  a 
wilderness  area,  and  one  was  for  a  plant 
species  that  is  more  widely  spread  than 
previously  known).  The  remainder  of 
previously  designated  ACECs  are  being 
carried  forward,  but  some  changed  in 
size  or  use  limitations.  Following  the 
description  of  the  values  for  which  the 
area  was  nominated  are  the  major  use 
restrictions  (alphabetical  characters) 
that  apply  to  the  ACEC.  The 
alphabetical  characters  are  defined  at 
the  end  of  the  ACEC  discussion. 

New  ACEC* 

1.  Albert  Mesa  ACEC:  177  total 
acres — Cultural  Resources,  Historic 
Sites:  Major  use  restrictions  include:  A. 
C.  D.  E.  F.  G.  J.  K.  L.  M.  O,  Q. 

2.  Cedar  Hill  ACEC:  1 .886  total 
acres — Cultural  Resources,  Anosazi 
Communities  (Non-Chacoan):  Major  use 
restrictions  include:  A,  C,  D,  E.  F,  H.  I. 
K.R. 
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3.  Cottonwood  Divide  ACEC:  60  total 
acres — Cultural  Resources,  Early  Na\fajo 
Defensive  Sites  and  Communities:  Major 
use  restrictions  include:  A,  B,  D,  E.  F, 

G,  I,  K,  L,  M,  O,  Q. 

4.  Haynes  Trading  Post  ACEC:  43  total 
acres — Cultural  Resources,  Historic 
Sites:  Major  use  restrictions  include:  A, 
C,  D.  E,  F,  H,  I.  K,  L,  M,  O.  P,  Q. 

5.  Hummingbird  Canyon  ACEC:  130 
total  acres — Cultural  Resources, 
Petroglyph  and  Pictograph  Sites:  Major 
use  restrictions  include:  A,  B,  D,  E,  F, 
G,  J,  K,  L,  M,  O,  Q. 

6.  La  Jam  ACEC:  1,769  total  acres— 
Cultiual  Resources,  Anasazi 
Communities  (Non-Chacoan):  Major  use 
restrictions  include:  A,  C,  D,  E,  F.  H,  I, 
K,R. 

7.  Moss  Trail  ACEC:  28  total  acres- 
Cultural  Resources,  Historic  Sites:  Major 
use  restrictions  include:  A,  C,  D,  E,  F, 

G,  J,  K,  L,  M,  O,  P.  Q. 

8.  Munoz  Canyon  ACEC:  268  total 
acres — Cultural  Resources,  Early  Navajo 
Defensive  Sites  and  Communities:  Major 
use  restrictions  include:  A,  C,  D,  E,  F, 
H.  I.  K.  L,  M.  R. 

9.  Poik  Chop  Pass  ACEC:  44  total 
acres — Cultural  Resources,  Early  Navajo 
Defensive  Sites  and  Communities:  Major 
use  restrictions  include:  A,  C,  D.  E,  F, 
H,  I,  K,  L,  M,  O,  R. 

10.  Star  Rock  ACEC:  60  total  acres— 
Cultiual  Resources,  Early  Navajo 
Defensive  Sites  and  Communities:  Major 
use  restrictions  include:  A,  C,  D,  E,  F, 

G,  J,  K,  L,  M.  O.  Q. 

11.  String  House  ACEC:  47  total 
acres — Cultural  Resources,  Early  Navajo 
Defensive  Sites  and  Communities:  Major 
use  restrictions  include:  A,  C,  D,  E,  F, 

G,  J,  K,  L,  M,  O.  Q. 

12.  Truby's  Tower  ACEC:  160  total 
acres — Cultural  Resources,  Early  Navajo 
Defensive  Sites  and  Commimities:  Major 
use  restrictions  include:  A,  C,  D,  E,  F, 

H,  I,  K,  L,  M,  O,  R. 

13.  Mexican  Spotted  Owl  ACEC:  2,758 
total  acres — Threatened  and  Endangered 
Species:  Major  use  restrictions  include: 
A.  C,  F,  L 

14.  PiUon  Mesa  ACEC:  9,454  total 
acres — ^Recreation:  Major  use 
restrictions  include:  A,  C,  F,  I,  K,  L,  M, 
P. 

Key  to  Mafor  Use  Restrictions 

A — Oil  and  Gas,  leased  acreage 
(closed  or  partially  restricted,  time 
limitation  or  seasonal). 

B— Oil  and  Gas,  new  leasing,  closed. 

C — Oil  and  Gas,  new  leasing,  other 
restriction. 

D — Leasables  and  saleables,  closed  or 
otherwise  restricted. 

E — Locatables,  withdraw  minerals. 

F — Land  not  available  for  disposal 

G — ^No  new  rights-of-way. 


H — ^Rights-of-way  where  previously 
disturbed. 

I— OHV  limited. 

J— OHV  closed. 

K— VRM  classes  I  &  II. 

L — No  woodcutting. 

M — Closed  to  vegetation  modification. 

N — Vegetation  modification 
considered  case  by  case. 

O — Closed  to  grazing. 

P — Identify  noise  sensitive  areas. 

Q — Closed  to  grazing. 

R — Restrict  to  previously  disturbed 
areas. 

Specially  designated  areas  (Research 
Natiu-al  Areas,  Wilderness  Areas, 
recreation,  paleontological,  and  wildlife 
areas  and  ACECs)  in  the  FFO  would 
increase  from  492,000  Federal  surface 
acres  in  the  no  action  alternative  to 
650,000  Federal  surface  acres  in  the 
preferred  alternative. 

Copies  of  the  Draft  Farmington 
Resource  Management  Plan  Revision 
and  Draft  Environmental  Impact 
Statement  are  available  at  Web  site 
www.nm.blm.gov  or  on  request  by 
contacting  the  BLM  Field  Office  at  1235 
La  Plata  Highway,  Suite  A,  Farmington. 
NM  87401-8754. 

Dated:  May  16.  2002. 
Carsten  F.  Goff, 

New  Mexico  Acting  State  Director 

[FR  Doc.  02-16400  Filed  6-27-02;  8:45  am] 

BILUNO  CODE  4310-FB-P 


DEPARTMENT  OF  THE  INTERIOR 

MInerala  Management  Service 

Agency  Infonnation  Collection 
Activltiee:  Sulmltted  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Requeet 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  an  extension  of  a 
currently  approved  information 
collection  (OMB  Control  Number  1010- 
0123).        

summary:  To  comply  with  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  we  are  submitting  to  OMB  for 
review  and  approval  an  information 
collection  request  (ICR)  titled  "Issuing 
Orders  Requested  by  Indian  Lessors." 
We  are  also  soliciting  comments  ftom 
the  public  on  this  ICR. 
DATES:  Submit  Written  comments  on  or 
before  July  29,  2002. 
ADDRESSES:  Submit  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (OMB  Control  Number  1010- 
0123),  725  17th  Street,  NW., 


Washington,  DC  20503.  Also,  submit 
copies  of  your  written  comments  to 
Carol  Shelby,  Regulatory  Specialist, 
Minerals  Management  Service,  Minerals 
Revenue  Management,  P.O.  Box  25165. 
MS  320B2,  Denver.  Colorado  80225.  If 
you  use  an  overnight  courier  service, 
MMS's  courier  address  is  Building  85, 
Room  A-614,  Denver  Federal  Center, 
E>enver,  Colorado  80225.  You  may  also 
submit  your  comments  at  our  email 
address  mnn.commentsdmms.gov. 
Include  the  title  of  the  information 
collection  and  the  OMB  control  number 
in  the  "Attention"  line  of  your 
comment.  Also  include  your  name  and 
retiun  address.  Submit  electronic 
comments  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  If  you  do  not  receive  a 
confirmation  that  we  have  received  your 
email,  contact  Ms.  Shelby  at  (303)  231- 
3151  or  FAX  (303)  231-3385. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Carol  Shelby,  telephone  (303)  231-3151, 
FAX  (303)  231-3385,  or  email 
Carol.  Shelby®mms.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Issuing  Orders  Requested  by 
Indian  Lessors. 

OMB  Control  Number:  1010-0123. 

Bureau  Form  Number:  None. 

Abstract:  The  Department  of  the 
Interior  (DOI)  is  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Indian 
lands  fuid  the  Outer  Continental  Shelf 
(OCS).  The  Secretary  of  the  Interior  is 
responsible  for  managing  the  production 
of  minerals  ftom  Federal  and  Indian 
lands  and  the  OCS.  collecting  royalties 
from  lessees  who  produce  minerals,  and 
distributing  the  funds  collected  in 
accordance  with  applicable  laws.  The 
Secretary  also  has  an  Indian  trust 
responsibility  to  manage  Indian  lands 
and  seek  advice  and  information  from 
Indian  beneficiaries.  MMS  performs  the 
royalty  management  functions  and 
assists  the  Secretary  in  carrying  out 
DOI's  Indian  trust  responsibility. 

Section  101(a)  of  the  Federal  Oil  and 
Gas  Royalty  Man«^ement  Act  of  1982,  as 
amended,  requires  that  the  Secretary 
"establish  a  comprehensive  inspection, 
collection,  and  fiscal  and  production 
accounting  and  auditing  system  to 
provide  the  capability  to  accurately 
determine  oil  and  gas  royalties,  interest, 
fines,  penalties,  fees,  deposits,  and  other 
payments  owed,  and  collect  and 
account  for  such  amounts  in  a  timely 
manner."  In  order  to  accomplish  these 
tasks,  Indian  lessors  need  a  procedure 
for  requesting  the  Secretary  to  issue 
orders  for  payments  or  reports.  MMS 
published  a  proposed  rule  on  January 
12, 1999  (64  FR  1930),  to  add  Subpart 
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C — Requests  from  Indian  Lessors  for 
MMS  to  Issue  an  Order  to  30  CFR  Part 
242 — Orders.  The  subpart  explained 
how  Indian  lessors  could  formally 
request  that  MMS  issue  an  order  to 
persons  concerning  the  reporting  of 
production  and  the  reporting  and 
payment  of  royalties  and  other 
payments  due  under  their  leases.  A  final 
rtile  codifying  these  provisions  has  not 
been  published  yet.  Because  OMB 
approval  of  thiajnformation  collection 
expires  July  31,  2002,  we  are  seeking 
OMB  approval  to  renew  these  reporting 
requirements  imtil  a  final  rule  is 
published. 

This  information  collection  covers  the 
hour  burden  associated  with  submitting 
requests  to  MMS  to  issue  an  order. 
Submission  of  the  information  in  this 
collection  is  necessary  for  MMS  to 
determine  the  validity  of  the  request 
and  investigate  the  reasons  for 
perceived  errors  or  luiderpayments. 
Proprietary  information  that  is 
submitted  is  protected,  and  there  are  no 
questions  of  a  sensitive  nature  included 
in  this  information  collection. 

Frequency:  On  occasion. 

Estimated  Number  and  Description  of 
Respondents:  12  Indian  lessors. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Houf'  Burden:  180 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Non-hour  Cost' 
Burden:  We  have  identified  no  "non- 
hout"  cost  burdens. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  (44  U.S.C.  3501  et  seq.)  requires 
each  agency  "*  *  *  to  provide  notice 
*   *  *  and  otherwise  consult  with 
members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *   *." 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  comply  with  the  public 
consultation  process,  on  March  22, 
2002,  we  published  a  Federal  Regtoter 
notice  (67  FR  13360)  with  the  required 
60-day  comment  period  announcing 
that  we  would  submit  this  ICR  to  OMB 
for  approval.  We  did  not  receive  any 
comments.  We  have  posted  a  copy  of 
the  ICR  at  our  Internet  web  site  http:// 


www.mrm.mms.gov/Laws_RJD/ 
FRNoUces/FRInfCoU.htm.  We  will  also 
provide  a  copy  of  the  ICR  to  you 
without  charge  upon  request. 

If  you  wish  to  comment  in  response 
to  this  notice,  please  send  your 
comments  directly  to  the  offices  listed 
under  the  A0ORE8SC8  section  of  this 
notice.  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days.  Therefore,  to  ensiue  maximum 
consideration,  OMB  should  receive  your 
comments  by  July  29,  2002.  The  PRA 
provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  uiiless  it  displays  a 
currently  valid  OMB  control  number. 

Public  Comment  Policy.  We  will  post 
all  comments  received  in  response  to 
this  notice  on  our  Internet  web  site  at 
http://www.mrm.nuns.gov/Laws_R_D/ 
InfoCoU/InfoColCom.htm  for  public 
review.  We  also  make  copies  of  the 
comments,  including  names  and 
addresses  of  respondents,  available  for 
public  review  during  regular  biisiness 
hours  at  our  offices  in  Lakewood, 
Colorado. 

Individual  respondents  may  request 
that  we  withhold  their  home  address 
bom  the  public  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202)  208-7744. 

Dated:  June  5,  2002. 
Lucy  Querques  Denctt, 

Associate  Director  for  Minerals  Revenue 

Management. 

(FR  Doc.  02-16313  Filed  6-27-02;  8:45  am] 

MLUNO  COM  4910-Mil-P 


DEPARTMENT  OF  THE  INTERIOR 

NatlofMl  Park  S«rvic« 

NoliM  of  a  National  Park  StrvlM 
Concaaalon  Workahop,  Subfact: 
To  Apply  for  a  Concaaalon 
Aulliorlzallon'' 


AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  a  National  Park 
Service  Concession  Workshop,  subject: 
"How  to  Apply  for  a  Concession 
Authorization." 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Park  Service  (NPS)  will  be 
conducting  a  1-day  workshop  on  the 
NPS  concession  contracting  process. 
This  workshop  is  being  held  in 
conjunction  with  the  National  Parks 
Conservation  Association's  (NPCA) 
"Mosaic  in  Motion  2002"  which  is 
being  held  in  Atlanta,  Georgia  on  July 
7-10,  2002,  at  Stone  Mountain  at  the 
Evergreen  Conference  Center. 
SUPPLEMENTARY  INFORMATION:  All 
persons  interested  in  doing  business  in 
a  national  park  and  obtaining 
information  on  how  to  respond  to  a 
concession  prospectus  are  invited  to 
attend.  The  workshop's  focus  will  be  on 
concession  contracts.  Discussions  will 
include  guidelines  describing  how  to 
submit  responsive  proposals  in  response 
to  concession  prospectuses  and  how  the 
NPS  evaluates  the  proposals.  The 
workshop  is  scheduled  to  begin  at  8 
a.m.  on  July  10,  2002.  The  cost  for  the 
workshop  is  $125.00.  For  further 
information  concerning  this  workshop 
and  for  registration  details  and 
information,  contact  lantha  Gantt- 
Wright  at  the  National  Parks 
Conservation  Association  on  202/454- 
3381  or  visit  the  NPCA  web  site  at 
www.npca.org. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sherrill  Watson,  Concession  Program. 
National  Park  Service,  Washington.  DC 
20240,  telephone  202-565-1210. 

Dated:  June  4,  2002. 
Richard  G.  Ring. 

Associate  Director,  Park  Operations  and 
Education. 

(FR  Doc.  02-16340  Filed  6-27-02;  8:45  am] 
MLUNQ  COM  4>1»-70-ll 


DEPARTMENT  OF  JUSTICE 

Drug  Enfofcamant  Adminiatratkm 

Manufacturar  of  Conlrollad 
Subatancaa;  Nodoa  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regidations  (CFR). 
this  is  notice  that  on  March  7,  2002. 
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Sigma  Aldrich  Research  Biochemicals, 
Inc.,  1-3  Strathmore  Road,  Natick, 
Massachusetts  01760,  made  application 
by  renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufactiuer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Cathinooe  (1235) 

Metficathinooe  (1237)  

Aminorex  (1585) 

Alpha-Ettiyttryptamine  (7249) 

Lysergic  acid  diethylamide  (7315) 

Tetrahydrocannabinols  (7370)  

4-Bromo-2,5-dimethoxy- 

amphetamlne  (7391). 
4-Bromo-2,5-dimethoxy- 

phenethylamine  (7392). 
2,5-Dimethoxyamphetamine 

(7396). 
3,4-Methylenedioxyamphetamine 

(7400). 
N-Hydroxy-3,4-methylenedioxy- 

amphetamine  (7402). 
3,4-Methylenedioxy-N-ethyl- 

amphetamine  (7404). 
3,4-Methylenedioxy- 

methamphetamine  (7405). 
1-[1-(2-Thienyl)  cydohexyQ  piper- 

idlne  (7470). 

Heroin  (9200)  

Normorphine  (9313)  

Amphetamine  (1100) 

Methamphetamine  (1105)  

Nabilone  (7379) 

Phenyjcyclohexytamine  (7460) 

Phencyclidine  (7471) 

Cocaine  (9041) 

Codeine  (9050) 

Diprenorphine  (9085) 

Benzoylecgonine  (9180) 

Levomethorphan  (9210) 

Levorphanol  (9220)  

Meperidine  (9230) 

Metazoclne  (9240) 

Methadone  (9250) 

Morphine  (9300) 

Thebaine  (9333) 

Carfentanil  (9773) ^.. 

Levo-alphacetytmethadol   (LAAM) 

(9648). 
Fentanyl  (9801)  


Schedule 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
laboratory  reference  standards  and 
neurochemicals. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufecture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 


Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  August 
27,2002. 

Dated:  June  14,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  02-16364  Filed  6-27-02:  8:45  am) 

BauNO  cooe  4410-oa-M 


DEPARTMENT  OF  LABOR 

Employmant  Standarda 
Adminlatration;  Waga  and  Hour 
Dh^lalon 

Minimum  Wagaa  for  Fadaral  and 
Fadarally  Aaalatad  Conatruetlon; 
Ganaral  Waga  DatanminaUon; 
Daclalona 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  md  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  piusuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  fotmd  for  not 
utilizing  notice  and  public  comment 
procediue  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  efiiective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 


current  construction  indtistry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
.  modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Withdrawal  General  Wage 
Determination  Decasions 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  fit>m  the  date  of  this 
notice.  General  Wage  Determinations 
KS020OO5  and  KS020067.  See 
KS020004. 

Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2)(i)(A),  when  the  opening  of  bids 
is  less  than  ten  (10)  days  from  the  date 
of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notify 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 
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ModificatkHi  to  General  Wage 
Deteranination  Decision* 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
doounent  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
piU)lication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 
Volume  n 

Delaware 

DE020002  (Mar.  1.  2002) 

DEO200O5  (Mar.  1.  2002) 

DE020009  (Mar.  1 .  2002) 
Pennsylvania 

PA020001  (Mar.  1.  2002) 

PA020002  (Mar.  1.  2002) 

PA020003  (Mar.  1.  2002) 

PA020004  (Mar.  1.  2002) 

PA020005  (Mar.  1,  2002) 

PA020006  (Mar.  1,  2002) 

PA020007  (Mar.  1.2002) 

PA020008  (Mar.  1,2002) 

PA020009  (Mar.  1.  2002) 

PA020010  (Mar.  1. 2002) 

PA020011  (Mar.  1. 2002) 

PA020012  (Mar.  1.  2002) 

PA020O13  (Mar.  1.  2002) 

PA020014  (Mar.  1,2002) 

PA020015  (Mar.  1,  2002) 

PA020016  (Mar.  1,  2002) 

PA020017  (Mar.  1.  2002) 

PA020018  (Mar.  1,2002) 

PA020019  (Mar.  1,  2002) 

PA020020  (Mar.  1,2002) 

PA020021  (Mar.  1,  2002) 

PA020022  (Mar.  1,  2002) 

PA020023  (Mar.  1.  2002) 

PA020024  (Mar.  1.  2002) 

PA020025  (Mar.  1,  2002) 

PA020026  (Mar.  1. 2002) 

PA020027  (Mar.  1. 2002) 

PA020029  (Mar.  1. 2002) 

PA020030  (Mar.  1,  2002) 

PA020031  (Mar.  1,  2002) 

PA020038  (Mar.  1 ,  2002) 

PA020040  (Mar.  1.  2002) 

PA020042  (Mar.  1.  2002) 

PA020059  (Mar.  1,  2002) 

PA020065  (Mar.  1,  2002) 

Volume  m 

Alabama 

AL020023  (Mar.  1,  2002) 

AL020024  (Mar.  1,  2002) 

AL020025  (Mar.  1,  2002) 

AL020026  (Mar.  1,  2002) 

AL020028  (Mar.  1.  2002) 

AL020029  (Mar.  1,  2002) 
Georgia 

GA020053  (Mar.  1,  2002) 
Mississippi 

MS020001  (Mar.  1,  2002) 

MS020003  (Mar.  1,  2002) 

MS020031  (Mar.  1.  2002) 

Volume  IV 

Illinois 
IL020011  (Mar.  1. 2002) 


IL020012  (Mar.  1.2002) 
IL020013  (Mar.  1.2002) 
IL020014  (Mar.  1,2002) 
IL02n015  (Mar.  1.2002) 
IL020016  (Mar.  1,  2002) 
IL020017  (Mar.  1,  2002) 
IL020020  (Mar.  1,  2002) 
Michigan 
MI020064  (Mar.  1.  2002) 

Volume  V 

Kansas 

1CS020004  (Mar.  1,  2002) 
Louisiana 

LA020001  (Mar.  1,  2002) 

LA020005  (Mar.  1 ,  2002) 

LA020009  (Mar.  1.  2002) 

LA020012  (Mar.  1.  2002) 

LA020014  (Mar.  1.2002) 

LA02001S  (Mar.  1.  2002) 

LA020018  (Mar.  1 .  2002) 

LA020040  (Mar.  1.  2002) 

LA020O4S  (Mar.  1.  2002) 

LA020046  (Mar.  1,  2002) 

LA020O47  (Mar.  1.  2002) 

LA020048  (Mar.  1.  2002) 

LA020052  (Mar.  1.  2002) 

LA020054  (Mar.  1,2002) 

Volume  VI 

Idaho 

ID020001  (Mar.  1.  2002) 

ID020003  (Mar.  1.2002) 
South  OakoU 

SDO20OO2  (Mar.  1.  2002) 

Volume  Vn 

California 
CA020001  (Mar.  1,  2002) 

General  Wage  Determination 
PnbUcation 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
{GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

Genmal  %vage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  printing  Office  site  at 
www.acc088.gpo.gov/davi8bacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service{http://david)acon.fedwoHd.gov) 
of  the  National  Technical  Information 
Service  (NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  ofiiBrs  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
dcmctop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 


Documents,  U.S.  Government  Printing 
Office.  Washington.  EX:  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
8ubscription(8).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  ciurent  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  Mrill 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  20th  day  of 
June.  2002. 
Cari  ].  Polaskey. 

Chief,  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  02-16101  Piled  6-27-02;  8:45  am) 
saxsM  coca  4sio-(r-it 


DEPARTMENT  OF  U^BOR 
Oocupalional  Safaly  and  HmMi 

mMIW  fmU  ■UUffl 

[Doctol  No.  ICR-121t-0203(2002)] 

snNianra  on  rwtnuMwtfUmwo  umiinmu 
ExiMWIon  of  llw  OffhM  of 
t  and  Budget's  Approval  of 


AQENCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor. 
ACTION:  Request  for  comment. 

summary:  OSHA  requests  comment 
concerning  its  proposed  extension  of  the 
information-collection  requirements 
specified  by  its  Standard  on  Permit- 
Required  Confined  Spaces  (29  CPU 
1910.146).  The  Standard  specifies  a 
number  of  collection-of-inibrmation    ■ 
requirements.  The  collections  of 
inrormation  are  used  by  employers  and 
employees  whenever  entry  is  made  into 
permit-required  confined  spaces. 
DATES:  Submit  written  comments  on  or 
before  August  27.  2002. 
ADOnessCS:  Submit  written  comments 
to  the  Docket  Office.  Docket  No.  ICR- 
1218-0203(2002).  OSHA,  U.S. 
Department  of  Labor.  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210;  telephone:  (202) 
693-2350.  Conunenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 

PON  FUHTNCR  MFONMATION  CONTACT: 

llieda  Kenney,  Directorate  of  Safety 
Standards  Programs,  OSHA,  U.S. 
Department  of  Labor,  Room  N-3609, 
200  Constitution  Avenue.  NW.. 
Washington.  DC  20210;  telephone  (202) 
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693-2222.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  collections 
of  information  collection  specified  by 
the  Standard  on  Permit-Required 
Confined  Spaces  is  available  for 
inspection  and  copying  in  the  Docket 
Office,  or  by  requesting  a  copy  fi-om 
Theda  Kenney  at  (202)  693-2222,  or 
Todd  Owen  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR.  contact    . 
OSHA  on  the  Internet  at  http:// 
www.osba.gov  and  select  "Information 
Collection  Requests." 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  {i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportimity  to  comment  on  proposed 
and  contintiing  information-collection 
requirements  in  accordemce  with  the 
PaperworkTleduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  biu-den 
(time  and  costs)  is  minimal,  collection 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

The  following  sections  describe  who 
uses  the  information  collected  under 
each  requirement,  as  well  as  how  they 
use  it.  llie  piupose  of  the  information 
is  to  insure  that  employers 
systematically  evaluate  the  dangers  in 
permit  spaces  before  entry  is  attempted 
and  to  insure  that  adequate  measures 
are  taken  to  make  the  spaces  safe  for 
entry.  In  addition,  the  information  is 
needed  to  determine,  during  an  OSHA 
inspection  by  a  compliance  safety  and 
hedth  officer,  if  employers  are  in 
compliance  with  the  standard. 

Section  1910.146(c)(2)  requires  the 
employer  to  post  danger  signs  to  inform 
exposed  employees  of  the  existence  and 
location  of  and  the  danger  posed  by 
permit  spaces. 

Section  1910.146(c)(4)  requires  the 
employer  to  develop  and  implement  a 
written  permit  space  program  if  the 
employer  decides  that  its  employees 
will  enter  permit  spaces.  The  written 
program  is  to  be  made  available  for 
inspection  by  employees  and  their 
authorized  representatives.  Section 
1910.146(d)  provides  the  employer  with 
the  requirements  of  permit-required 
confined  space  program  (permit  space 
program)  required  under  this  paragraph. 

Section  1910.146(c)(5)(i){E)  requires 
that  the  determinations  and  supporting 
data  required  by  paragraphs  (c)(5)(i)(A). 
(c)(5)(i)(B).  and  (c)(5)(i)(C)  of  this 
section  are  documented  by  the  employer 


and  are  made  available  to  each 
employee  who  enters  a  permit  space  or 
to  that  employee's  authorized 
representative. 

Under  paragraph  (c)(5)(ii)(H)  of 
1910.146,  the  employer  is  required  to 
verify  that  the  space  is  safe  for  entry  and 
that  the  pre-entry  measiues  required  by 
paragraph  (c)(5)(ii)  of  this  section  have 
been  taken,  through  a  written 
certification  that  contains  the  date,  the 
location  of  the  space,  and  the  signatiire 
of  the  person  providing  the  certification. 
The  certification  is  to  be  made  before 
entry  and  is  required  to  be  made 
available  to  each  employee  entering  the 
space  or  to  that  employee's  authorized 
representative. 

Section  1910.146{c)(7)(iii)  requires  the 
employer  to  document  the  basis  for 
determining  that  all  hazards  in  a  permit 
space  have  been  eliminated,  through  a 
certification  that  contains  the  date,  the 
location  of  the  space,  and  the  signature 
of  the  person  making  the  determination. 
The  certification  is  to  be  made  available 
to  each  employee  entering  the  space  or 
to  that  employee's  authorized 
representative. 

Section  1910.146(e)  requires  the 
employer  to  document  the  completion 
of  measiues  required  by  paragraph  (d)(3) 
by  preparing  an  entry  permit  before 
employee  entry  is  authorized.  Paragraph 
(e)(3)  requires  that  the  employer  make 
the  completed  permit  available  at  the 
time  of  entry  to  all  authorized  entrants 
by  posting  the  permit  at  the  entry  portal 
or  by  any  other  equally  effective  means, 
so  that  the  entrants  can  confirm  that 
pre-entry  preparations  have  been 
completed.  Paragraph  (e)(6)  requires  the 
employer  to  retain  each  canceled  entry 
permit  for  at  least  one  year. 

Section  1910.146(g)(4)  requires  that 
the  employer  certify  Uiat  the  training 
required  by  paragraphs  (g)(1)  through 
'(g)(3)  ^  has  been  accomplished  by 
preparing  a  written  certification  record. 

n.  Special  issues  for  Conunent 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  acciuacy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 


'  The  Agency  concludes  that  the  training  required 
under  1910.146(g)(1)  through  (g)(3)  is  written  in 
performance-oriented  language  and,  thus,  not 
considered  a  collection  of  information  under  the 
implementing  rules  and  guidelines  of  PRA-95. 


•  The  quality,  utility,  and  clarity  of 
the  information  collected:  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  transmission  techniques. 

m.  Proposed  Actions 

OSHA  proposes  to  extend  the  Office 
of  Management  and  Budget's  (OMB) 
approval  of  the  collection-of- 
information  requirements  specified  by 
the  Standard  on  Permit-Required 
Confined  Spaces  (29  CFR  1910.146). 
The  Agency  will  summarize  the 
comments  submitted  in  response  to  this 
notice,  and  will  include  this  summary 
in  its  request  to  OMB  to  extend  the 
approval  of  these  information-collection 
requirements. 

Type  of  Review:  Extension  of  a 
currently-approved  information- 
collection  requirement. 

Title:  Permit-Required  Confined 
Spaces  (29  CFR  1910.146). 

OMB  Number:  1 2 1 8-0203 . 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local,  or  tribal 
government. 

Number  of  Respondents:  4,844,849. 

Frequency  of  Recordkeeping:  On 
occasion. 

Average  time  per  Response:  Varies 
bom  three  minutes  (.05  hotu)  to 
maintain  and  disclose  a  training 
certification  to  16  hours  to  develop  a 
written  permit  space  entry  program. 

Total  Annual  Hours  Requested: 
1,666.663. 

Total  Annual  Costs  (0&-M):  SO. 

IV.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  and  Secretary  of 
Labor's  Order  No.  3-2000  (65  FR 
50017). 

Signed  at  Washington,  DC  on  June  25. 
2(X)2. 

John  L.  Henshaw. 
Assistant  Secretary  of  Labor. 
|FR  Doc.  02-16333  Filed  6-27-02: 8:45  am] 
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action:  Notice  of  meeting. 


summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council. 

DATES:  Wednesday,  July  10,  2002,  9  8.m. 
to  Noon. 

AOOftESSCS:  National  Aeronautics  and 
Space  Administration,  James  F.  Webb 
Memorial  Auditorium  (West  Lobby). 
300  E  Street,  SW.,  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Donald  Miller,  Code  IC,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  202/358-1647. 
8UPPI.EMENTARY  MFORMATION:  The 
meeting  will  be  conducted  by 
teleconference  in  a  room  accessible  to 
the  public.  The  agenda  for  the  meeting 
is  for  the  Research  Maximization  * 
Prioritization  (REMAP)  Task  Force  to 
present  its  findings  and 
recommendations  to  the  NAC  for  its 
deliberations  prior  to  submission  of  the 
report  to  the  NASA  Administrator. 

Dated:  )une  21.  2002. 
Sylvia  K.  KnMiMr, 

Advisory  Ck>mmittee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  02-16315  Filed  &-27-€2:  8:45  am] 
■UMQ  COM  7810-01-^ 


NATIONAL  SOENCE  FOUNDATION 

(fOnNnnM  RMnigMIMin^  NOIIOV  Of 


The  Deputy  Director  of  the  National 
Science  Foundation  has  determined  that 
the  establishment  of  the  Advisory 
Committee  for  GPRA  Performance 
Assessment  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
National  Science  Foundation  (NSF),  by 
42  U.S.C.  1861  etseq.  This 
determination  follows  consultation  with 
the  Committee  Management  Secretariat, 
General  Services  Administration. 

Name  of  Committee:  Advisory 
Committee  for  GPRA  Performance 
Assessment  (#13853). 

Purpose:  Advise  NSF  on  GPRA 
planning,  procedures  and  assessment  as 
they  relate  to  the  Foundation's  long- 
term  strategic  outcome  goals,  and 
provide  NSF  with  a  report  that  contains 
recommendations  related  to  GPRA 
reporting  by  NSF 

Responsible  NSF  Official:  Thomas  N. 
Cooley,  Chief  Financial  Officer, 
National  Science  Foundation.  4201 


Wilson  Boulevard,  Suite  405,  Arlington, 
VA  22230.  Telephone:  703/292-8200. 

Dated:  June  24.  2002. 
SusaniM  BoltoD. 

Committee  Management  Officer. 

IFR  Doc.  02-16314  Filed  6-27-02;  8:45  am] 
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NOnMOi 

of  IssuRncs  ol 

Id  rRclHty  OpwMInQ 

PfOpOMO  NO  cH^imCMII 


snd  Oppoftunlly  fors  HMriii0 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
46,  issued  to  Nebraska  Public  Power 
District  (the  licensee),  for  operation  of 
the  Cooper  Nuclear  Station  (CNS) 
located  in  Nemaha  County,  Nebraska. 

The  proposed  amendment  would 
revise  Uie  Technical  Specifications 
(TSs)  to  support  increase  in  reactor 
equipment  cooling  water  temperature 
limits  of  service  water  (SW)  and 
ultimate  heat  sink  (UHS); 

On  May  20,  2002,  the  licensee 
submitted  its  application  for  change, 
and  requested  that  the  application  be 
reviewed  and  approved  by  July  10, 
2002.  During  telephone  conversations 
with  the  licensee,  the  NRC  staff 
explained  that  Federal  Segiatar  notice 
requirements  of  30  day  comment  period 
would  push  the  earliest  approval  date  to 
July  25.  2002.  The  licensee  stated  that 
anticipated  low  Missouri  River  (UHS  for 
CNS)  water  flows  and  warm  summer 
temperatures  are  likely  to  lead  to  the 
river  water  temperature  to  exceed  the 
current  UHS  temperature  limit  of  the 
TS.  which  would  require  a  plant 
shutdown.  Therefore,  by  a  letter  dated 
June  19.  2002,  the  licensee  has  asked 
that  its  application  of  May  20.  2002.  be 
processed  as  an  exigent  request, 
pursuant  to  10  CFR  50.91(aK6).  so  as  to 
avoid  unnecessary  shutdown  of  the 
CNS. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
resulations.         

Pursuant  to  10  CFR  S0.91(aX6)  for 
amendments  to  be  granted  under 
exigent  dicumttances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  haxards 


consideration.  Under  the  Conunission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  o(  different  kind  of  accident  firom  ' 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  effects  of  the  proposed  increase  in 
the  SW  and  reactor  equipment  cooling  (RFC) 
temperatures  on  the  likelihood  of  postulated 
accidents  have  been  considered.  These 
temperature  parameters  are  not  precursors  or 
initiators  of  any  analyzed  Designdasis 
Events  [DBEs).  Furthermore,  there  are  no 
plant  hardware  changes  or  new  operator 
actions  associated  with  this  proposed  change 
that  could  serve  to  initiate  a  DBF. 
Accordingly,  there  is  no  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  potential  impact  of  the  proposed 
increase  in  the  SW  and  REC.  temperatures  on 
the  ability  of  the  plant  to  mitigate  postulated 
accidents  has  been  analyzed.  This  includes 
analysis  of  the  following  fourteen  (14)  areas: 
(1)  The  ability  of  the  containment  to  provide 
adequate  long  term  (greater  than  10  minutes) 
cooling  following  a  design  basis  loss-of- 
coolant  accident  (LOCA);  (2)  the  ability  to 
safely  shutdown  the  plant  from  outside  the 
control  room  after  a  fire;  (3)  the  ability  of  the 
plant  to  mitigate  an  Anticipated  Transient 
Without  Scram  (ATWS)  event;  (4)  the 
adequacy  of  the  water  source  at  the  suction- 
of  the  Emergency  Core  Cooling  System 
(ECCS)  pumps  (i.e.  the  availability  of 
adequate  Net  Positive  Suction  Head  (NPSH)]; 
(5)  the  ability  of  the  suppression  pool  to 
provide  a  source  of  water  for  the  ECCS 

Eumps  without  allowing  ingestion  of  steam 
ubbles  by  the  pumps;  (6)  small  steam  line 
break:  (7)  Diesel  Generator  cooling;  (8)  ability 
of  SW  to  remove  heat  from  REC  and  ability 
of  REC  to  provide  ECCS  area  cooling;  (9)  SW 
as  a  source  of  backup  water  to  REC;  (10) 
ability  to  meet  requirements  of 
environmental  qualiHcation  of  electrical 
equipment;  (11)  the  adequacy  of  the  water 
source  (i.e.  availability  of  adequate  NPSH)  at 
the  suction  of  the  SW  and  REC  pumps:  (12) 
impact  on  ECCS  piping;  (13)  impact  on  the 
seals  in  the  Residual  Heat  Removal  and  Core 
Spray  pumps;  and  (14)  common  mode  failure 
analysis  on  SW  pump  room  maximum 
allowed  temperature. 

These  analyses  demonstrate  that  adequate 
cooling  can  tw  achieved  and  postulated 
accidents  can  be  properly  mitigated  with  the 
SW  and  REC  systems  at  the  proposed 
'  increased  temperatures.  In  some  analyzed 
accidents  the  proposed  increased  SW  and 


Federal  Regigter/Vol.  67,  No.  125 /Friday.  June  28.  2002/NoUces 


43689 


REC  temperature  limits  result  in  a  minimal 
increase  in  the  temperature  of  the 
suppression  pool.  However,  the  resulting 
temperature  is  less  than  the  containment 
design  temperature  specified  in  the  updated 
safety  analyses  report  (USAR). 

The  calculated  dose  consequences 
reflected  in  the  USAR  do  not  utilize  SW  or 
REC  temperature  as  inputs.  Therefore,  these 
dose  consequences  are  not  impacted  by  the 
increased  SW  and  REC  temperature  limits. 

Based  on  the  above,  Nebraska  Public  Power 
District  (NPPD)  concludes  that  the  proposed 
increased  temperature  limits  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  or  transient 
previously  evaluated  in  the  safety  analysis 
report. 

2.  Do  the  proposed  changes  create  the 
possibility  for  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  increased  limits  do  not  introduce 
any  new  mode  of  plant  operation  and  will 
not  result  in  a  change  to  the  design  function 
of  the  operation  of  any  structure,  system,  or 
component  (SSC)  that  is  used  for  mitigating 
accidents.  The  proposed  increases  in  the 
temperature  limits  do  not  result  in  any 
credible  new  failure  mechanisms, 
malfunctions,  or  accident  initiators  not 
considered  in  the  design  and  licensing  bases. 
An  increase  in  the  maximum  allowable 
cooling  water  temperature  does  not  introduce 
new  failure  mechanisms  for  any  SSC 
evaluated  in  the  safety  analysis  report. 

Based  on  the  above.  NPPD  concludes  that 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  to  transient  from  any  previously 
evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  the  margin  of  safety? 

No.  The  UHS/SW  System  and  the  REC 
System  temperatures  are  input  assumptions 
for  analyzing  mitigation  of  the  design  basis 
accidents,  and  are  utilized  to  verify  adequate 
cooling  capability  without  quantifying 
system  design  capability  limits.The  ability  of 
the  SW  and  the  REC  systems  to  provide 
adequate  cooling  and  proper  mitigation  of 
accident  consequences  at  the  proposed 
increased  temperature  have  t>een  evaluated. 
These  evaluations  have  demonstrated  that 
the  proposed  increased  cooling  water 
temperatures  do  not  have  a  significant  impact 
on  the  capability  of  the  affected  systems  to 
perform  their  safety-related  post-accident 
cooling  functions  and  to  mitigate  accident 
consequences. 

The  safety  margins  related  to  containment 
pressure  and  temperature  later  thai)  10 
minutes  following  a  LCXIA  were  shown  to 
experience  reductions  with  the  increased  SW 
and  REC  temperatures.  However,  both  of 
these  piarameters  continue  to  have  sufficient 
resulting  margin  to  the  design  pressure  and 
temperature. 

The  operating  license  specifies  safety 
limits  involving  reactor  power  level  with 
pressure  and  flow  below  specified  values, 
critical  power  ratio,  water  level  in  the  reactor 
pressure  vessel,  and  reactor  coolant  system 
(RCS)  pressure.  The  SW  and  REC  systems 
have  safety  functions  that  are  related  to 
cooling  of  various  essential  (safety  related) 


components  for  accident  mitigation.  The 
proposed  increases  in  the  license  limits  for 
UHS  and  REC  temperature  will  not  have  any 
impact  on  reactor  power,  critical  power  ratio, 
reactor  vessel  water  level,  or  RCS  pressure. 
Based  on  the  alxive  NPPD  concludes  that 
the  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequentiy. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  bom  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Dociunents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville.  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  29.  2002,  the  Ucensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
sub)ect  facility  operating  license  and 


any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
pnx;eeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance.with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  ciuxent  copy  of  10  CFR  2.714,* 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  and 
available  electronically  on  the  Internet 
at  the  NRC  Web  site  http://www.nrc.gov/ 
reading-rm/doc-coUections/cfr/.  If  a 
request  for  a  bearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  of  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiue  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 


'  The  roost  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  January  1.  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  subparagraphs  (d)(1)  and  (2).  regarding 
petitions  to  intervene  and  contentions.Those 
provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
foUows:"ln  all  other  circumstances,  such  ruling 
body  or  officer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or  a  request 
for  hearing,  consider  the  following  factors,  among 
other  things: 

(i)  The  nature  of  the  petitioners  right  under  the 
Act  to  be  made  a  party  to  the  proceeding. 

(ii)  The  nature  and  extent  of  the  petitioner's 
properly,  financial,  or  other  interest  in  the 
proceeding. 

(iii)  The  possible  effect  of  any  order  that  may  be 
entered  in  the  proceeding  on  the  petitioner's 
interest. 

(2)  The  admissibility  of  a  contention,  refuse  to 
admit  a  contention  if: 

(i)  The  contention  and  supporting  material  fail  to 
satisfy  the  requirements  of  paragraph  (bM2)  of  this 
section:  or 

(ii)  The  contention,  if  proven,  would  be  of  no 
consequence  in  the  proceeding  because  it  would 
not  entitle  petitioner  to  relief." 
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the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identity  the  specific  aspectls)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  confiarence  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  sciieduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docnunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  die 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 


significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  before  the 
issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  Because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  petitions  for  leave  to 
intervene  and  requests  for  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket9nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCentei9nTC.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  John  R.  McPhail,  General 
Counsel,  Nebraska  Public  Power 
District,  P.O.  Box  499,  Columbus,  NE 
68602-0499,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  foctors  specified  in  10 
CFR  2.714{a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  20.  2002.  and 
supplemental  letter  dated  June  19.  2002. 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland. 
Pi^licly  available  records  will  be 


accessible  electronically  from  the 
Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  web  site  http://www.nrc.gov/ 
Teading-rm/adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
document  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209.  301- 
415-4737,  or  by  e-mail  to  pdi9nrc.gov. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of)une2002. 
Mohan  C.  Thadani. 

Senior  Project  Manager,  Section  1,  Project 
Directorate  IV,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-16339  Filed  6-27-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  No.  52-008] 

WMtlnghouM  Etoctrlc  Company; 
NoIIm  of  Accoptjnco  of  AppHdMon 
for  Final  Dotign  Approval  and 
Standard  Daaign  CortMcation  of  tha 
AP1000  Standard  Plant  Daaign 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC. 
the  Commission)  has  received  an 
application  bom  Westinghouse  Electric 
Company  dated  March  28,  2002,  filed 
pursuant  to  Section  103  of  the  Atomic 
Energy  Act  and  Tide  10  of  the  Code  of 
Federal  Rmulations  (10  CFR)  part  52. 
for  the  final  design  approval  and 
standard  design  certification  of  the 
APIOOO  Standard  Plant  Design. 
Westinghouse  supplemented  its 
application  on  April  15,  April  30,  May 
15,  and  May  31.  2002.  The  application 
is  considered  sufficienUy  complete  to  be 
accepted  formally  as  a  docketed 
application  for  design  certification.  The 
Docket  No.  established  for  this 
application  is  52-006.  A  notice  relating 
to  the  rulemaking  pursuant  to  10  CFR 
52.51  for  design  certification,  including 
provisions  for  participation  of  the 
public  and  other  parties,  will  be 
published  in  the  future. 

The  API  000  design  is  based  on  the 
AP600  ddsign,  which  was  certified  on 
December  16. 1999.  The  APIOOO  design 
is  an  approximately  1100  megawatt 
electric  pressurized  water  reactor  plant 
design  in  which  passive  safety  systems  - 
are  used  for  the  ultimate  safety 
protection  of  the  plant.  All  of  the  safety 
systems  are  designed  to  be  passive, 
where  natural  forces,  such  as  gravity, 
natural  circulation,  and  stored  energy 
(in  the  form  of  pressurized  accumulators 
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and  batteries),  are  used  as  the  motive 
forces  of  these  systems.  The  APIOOO 
application  includes  the  entire  power 
generation  complex,  except  those 
elements  and  features  considered  site- 
specific,  and  is  not  a  modular  design  in 
which  major  components  are  shared. 

A  copy  of  the  application  is  available 
for  public  inspection  at  the 
Commission's  Public  Doctunent  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.ntx:.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  Public 
Document  Room  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737  or  by  e-mail  to  pdi9nrc.gov. 

Dated  at  Rockville.  Maryland  this  25th  day 
of  )une  2002. 

For  the  Nuclear  Regulatory  Commission. 
James  E.  Lyons, 

Director,  New  Reactor  Licensing  Project 
Office,  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  02-16338  Filed  6-27-02;  8:45  am) 
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OFHCE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Federal  Long  Term  Cara 
Inauranca  Program  Open  Saaaon 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice  of  Federal  Long  Term 

Care  Insurance  Open  Season. 

SUMMARY:  The  Office  of  Personnel 
Management,  in  conjunction  with  LTC 
Partners,  LLC*"",  is  annoimcing  an  Open 
Season  for  eligible  persons  to  submit 
applications  for  coverage  under  the 
Federal  Long  Term  Care  Insurance 
Program  (FLTCIP).  LTC  Partiiers  is  an 
organization  formed  by  John  Hancock 
Life  Insurance  Company  and 
Metropolitan  Life  Insiirance  Company  to 
administer  the  FLTCIP. 
DATES:  Open  Season  will  run  from  July 
1  through  December  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  call  1-800-LTC-FEDS  (1-800- 
582-3337)  (TDD:  1-800-843-3557)  or 
visit  www.ltcfeds.com  for  information 
on  applying  during  Open  Season. 
SUPPLEMENTARY  INFORMATXM:  The  Long- 
Term  Care  Security  Act  (Pub.  L.  106- 
265)  directs  the  Office  of  Personnel 


Management  to  conduct  an  Open 
Season  for  eligible  persons  to  apply  for 
coverage  in  the  Federal  Long  Term  Care 
Insurance  Program  (FLTCIP)  no  later 
than  October  1 .  2002.  An  early 
enrollment  period  was  conducted 
between  March  25  and  May  15,  2002. 
Open  Season  will  begin  on  July  1,  2002 
and  will  continue  through  December  31, 
2002. 

LTC  Partners  has  already  begun  a 
wide-ranging  educational  campaign  to 
inform  the  Federal  Family  about  what 
long  term  care  is,  how  long  term  care 
insurance  can  protect  against  the  high 
cost  of  long  term  care,  and  to  explain 
the  various  features  of  the  FLTCIP.  This 
campaign  will  continue  throughout  the 
Open  Season,  and  encompasses  print 
media,  satellite  broadcasts,  a  web  site, 
toll-free  telephone  access  to  long  term 
care  insurance  specialists,  and 
education  meetings. 

The  specific  provisions  of  the  Open 
Season  are  as  follows: 

Eligible  persons:  Persons  eligible  to 
apply  for  coverage  under  the  FLTCIP  are 
those  specified  in  the  FederalLong-Term 
Care  Security  Act  (5  U.S.C.  9002)  as 
eligible  for  coverage.  The  eligible  groups 
are  Federal  civilian  and  Postal 
employees  and  annuitants:  members  of 
the  uniformed  services;  retired  members 
of  the  vmiformed  services;  their  spouses 
and  adult  children;  and  the  parents, 
stepparents,  and  parents-in-law  of 
employees  and  members  of  the 
uniformed  services. 

There  is  no  difference  in  eligibility 
requirements  between  early  enrollment 
and  the  Open  Season. 

Underwriting  requirements:  Federal 
civilian  and  Postal  employees,  members 
of  the  uniformed  services,  and  their 
spouses,  will  be  subject  to  abbreviated 
underwriting. 

Underwriting  involves  evaluating 
responses  to  questions  regarding  health 
status  and  other  information.  If  you 
apply  for  the  unlimited  benefit  period, 
you  will  be  asked  additional  questions. 
The  underwriting  process  may  also 
include  a  review  of  yoiur  medical 
records  and/or  a  personal  interview. 

The  opportuni^  for  this  eligible 
group  to  apply  with  abbreviated 
underwriting  ends  on  December  31, 
2002. 

All  other  eligible  persons  will  be 
required  to  submit  full  underwriting 
applications.  If  you  are  subject  to  full 
underwriting,  yod  must  answer  more 
questions  about  your  health  status.  The 
underwriting  process  may  also  include 
a  review  of  your  medical  records  and/ 
or  a  personal  interview. 

Benefits  available:  During  the  Open 
Season,  the  full  array  of  benefit  options 
will  be  available.  Coverage  options 


available  during  the  Open  Season  that 
were  not  available  during  early 
enrollment  are: 

•  A  facilities-only  plan 

•  An  uiUimited  benefit  period 

•  A  weekly,  rather  than  daily,  benefit 
amount 

If  you  were  approved  for  coverage 
during  early  enrollment,  you  can  apply 
to  change  your  coverage  during  the 
Open  Season.  You  must  resubmit  an 
application  and  continue  to  meet  the 
underwriting  requirements  for  your 
eligible  group. 

Billing  age:  Premiums  are  based  on 
your  age  as  of  July  1 ,  2002,  no  matter 
when  during  the  Open  Season  you 
apply.  However,  if  you  were  approved 
for  coverage  during  early  enrollment, 
and  wish  to  change  coverage  during  the 
Open  Season,  you  retain  your  billing  age 
fr^m  early  enrollment. 

Premiums:  Premiums  vary  depending 
on  your  age  and  the  coverage  options 
you  choose.  LTC  Partners  will  provide 
premium  quotes  in  print  material  and 
on  their  website  at  www.ltcfeds.com. 
You  can  also  call  the  toll-free  number  to 
receive  a  personalized  quote. 

Enrollees  may  pay  their  premiums  in 
one  of  three  ways: 

•  Payroll/annuity  deduction; 

•  Automatic  deduction  from  a  bank 
account;  or 

•  Direct  bill. 

The  premiums  of  a  qualified  relative 
may  be  paid  through  Federal  payroll/ 
aimuity  deduction,  even  if  the  person 
from  whose  pay  or  aimuity  deductions 
will  be  made  does  not  apply  (or  is  not 
approved)  for  coverage. 

Payroll  deduction  was  not  an 
available  option  for  premium  payment 
during  early  enrollment.  If  you  enrolled 
for  coverage  during  early  enrollment, 
you  can  switch  to  payroll  deduction  by 
calling  LTC  Partners  to  request  the 
appropriate  form.  The  form  also  will  be 
available  to  download  on  the  web  site. 

Effective  date:  The  effective  date  of 
coverage  for  an  Open  Season  enrollment 
is  the  later  of  October  1,  2002,  or  the 
first  day  of  the  month  that  is  after  the 
date  LTCPartners  approves  your 
application  for  coverage.  A  Federal 
civilian  or  Postal  employee  or  member 
of  the  uniformed  services  also  must  be 
actively  at  work  on  the  coverage 
effective  date  for  coverage  to  become 
effective. 

You  must  meet  all  of  the  following 
conditions  to  be  considered  actively  at 
work: 

•  You  are  reporting  for  work  at  your 
.usual  place  of  employment  or  other 
location  to  which  Government  business 
requires  you  to  travel;  and 

•  You  are  able  to  perform  all  the 
usual  and  customary  duties  of  your 
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employment  on  your  regular  work- 
schedule:  and 

•  You  are  not  absent  firom  work  due 
to  sickness,  injury,  annual  leave,  sick 
leave  or  any  other  leave.  (You  are  not 
considered  to  be  on  leave  on  your 
alternate  work  schedule's  scheduled  day 
off.) 

For  a  member  of  the  uniformed 
services,  actively  at  work  means  that 
you  are  on  active  duty  and  are 
physically  able  to  perform  the  duties  of 
your  position. 

If  your  coverage  effective  date  is  on  a 
weekend  or  holiday,  you  must  be 
actively  at  work  on  the  last  workday 
before  your  coverage  effective  date  for 
your  coverage  to  become  effective.  If 
you  are  not  actively  at  work  on  your 
coverage  effective  date,  you  must 
contact  LTC  Partners  with  this 
information.  LTC  Partners  will  give  you 
a  revised  coverage  effective  date,  which 
is  the  first  day  of  the  month  after  you 
returned  to  being  actively  at  work.  You 
must  meet  the  actively  at  work 
requirement  on  the  revised  coverage 
e^ctive  date  for  coverage  to  take  effect. 
Your  coverage  will  not  go  into  effect 
until  you  meet  the  actively  at  work 
requirement  on  your  coverage  effective 
date. 

Authority.  5  U.S.C.  9008. 
Office  of  Personnel  Management. 
Kay  Coles  James. 
Director. 

(FR  Doc.  02-16467  Filed  6-26-02;  12:59  pml 
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SECURtTIES  AND  EXCHANGE 
COMMISSION 

PMmhm  No.  34^46102:  HI*  No.  8R-CBOE- 
2002-39] 

S«lf-R«gulalory  OigmlMllotw;  NoUm 
of  RlinQ  snd  ImnMCiUrts  EffocllvwMM 
of  PrapoMd  Ruto  CiMnQS  by  llw 
Chicago  Boanl  Optlofw  Exchango,  Inc. 
Rotating  to  ttw  MMitlflcallon  of  Marlwl 
Motor  and  Spoctaltat  Ordars 

June  21,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  Jime  12, 
2002,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  the  CBOE  has 
prepared.  The  Commission  is 
publishing  this  notice  to  solicit 


comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatoiy  Organization's 
Statemant  of  tha  Tennt  of  Subrtance  of 
tha  Propoaed  Rale  Change 

The  CBOE  proposes  to  adopt  an  order 
identification  rule  for  market  maker  and 
specialist  orders.  The  text  of  the 
proposed  rule  change  is  available  at  the 
CBOE  and  at  the  Commission. 

n.  Self-Ragolatory  Organization's 
Statemant  of  tha  Puraioaa  of,  and 
SUtutory  Baaia  for.  tha  Propoaad  Ride 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  CBOE  proposes  to  adopt  an  order 
identification  rule  virtually  identical  to 
the  rule  currently  in  place  at  the  Pacific 
Exchange.  Inc.  PCX  Rule  6.66(b)  and  (c) 
requires  floor  brokers  holding  orders  for 
the  accoimts  of  market  makers  or 
broker-dealers  to  verbally  identify  the 
orders  as  such  before  consummating  a 
transaction.  The  CBOE  proposes  to 
adopt  new  CBOE  Rule  6.73(d).  which 
would  require  floor  brokers  holding 
orders  for  the  account  of  a  market  maker 
or  specialist  to  verbally  identify  the 
orders  as  such  prior  to  requesthig  a 
quote.  The  purpose  of  this  rule  is  to 
ensure  that  market  maker  and  specialist 
orders  are  not  inadvertently  represented 
as  public  customer  orders. 

The  CBOE  notes  that  orders  submitted 
electronically  are  already  required  to 
contain  an  account  origin  code.  An 
origin  code  identifies  the  type  of  order 
so  that  the  CBOE  can  route  it  to  the 
proper  location.  Jor  example,  a  "C" 
designation  stands  for  public  customer 
orders,  which  are  eligible  for  routing  to 
RAES.  An  "M"  designation,  on  the  other 
hand,  indicates  that  the  order  emanates 
from  a  CBOE  market  maker.^  "M" 
orders  are  not  eligible  for  routing  to 
RAES  and  instead  are  routed  to  a  crowd 
printer.  Origin  codes  also  assist  the 


CBOE  and  The  Options  Clearing 
Corporation  in  the  clearing  of  trades. 
The  CBOE  notes  that  the  instant 
proposal  simply  extends  the  origin  code 
requirement  to  the  open  outcry 
environment  by  requiring  that  market 
maker  and  specialist  orders  be 
identified  as  such. 

2.  Basis 

The  CBOE  believes  that  ^e  proposed 
rule  change  is  consistent  with  section  6 
of  the  Act,*  particularly  section  6(b)(5) 
of  the  Act,^  in  that  it  is  designed  to 
facilitate  transactions  in  securities, 
promote  just  and  equitable  principles  of 
trade,  and  protect  investors  and  the 
public  interest.  By  making  members  of 
the  trading  crowd  aware  of  the  nature  of 
orders  being  represented  on  the  floor, 
the  proposal  will  facilitate  transactions 
in  options  contracts  by  ensuring  that 
market  maker  and  specialist  orders  will 
not  be  represented  as  public  customer 
orders. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 

Proposed  rule  change  will  impose  any 
urden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
piuposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  CBOE  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

m.  Date  of  EffiBctiveneas  of  the 
Pn^MMed  Rule  Change  and  Timing  for 
Commiaaion  Action 

The  CBOE  provided  the  Commission 
with  written  notice  of  its  intention  to 
file  the  proposed  rule  change  at  least 
five  business  days  before  its  filing. 
Moreover,  the  CBOE  has  designated  the 
proposed  rule  change  as  one  that:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest:  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  for  30 
days  bom  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate.  Therefore, 
the  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act"  and  Rule  19b~4(f)(6) 
thereunder.^  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change. 


•  15  U.S.C.  78(bHl). 
2  17C7R240.19b-4. 


'  Origin  codes  identify  the  nature  of  the  acxnunt, 
not  the  actual  bolder  of  the  account 


«15U.S.C78f. 
siSU.S.C78f(b)(S). 
•IS  U.S.C  78*(b)(3)(A). 
^  17  OH  24O.igb-«(0(6). 
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the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  the  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  would  otherwise  further  the  purposes 
of  the  Act. 

Pursuant  to  Rule  19b-4(f)(6)(iii)  under 
the  Act,"  the  proposal  does  not  become 
operative  for  30  days  after  the  date  of  its 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest.  The  CBOE  has  requested 
that  the  Commission  waive  the  30-day 
operative  date  so  that  the  CBOE  can 
implement  the  proposed  rule  change  as 
quickly  as  possible.  The  Commission, 
consistent  with  the  protection  of 
investors  and  the  public  interest,  has 
determined  to  waive  the  30-day 
operative  period.^ 

IV.  Solicitation  of  Comments 

Interested  person  are  invited  to     - 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating^to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  SR-CBOE- 
2002-^33  and  should  be  submitted  by 
July  19,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  02-16349  Filed  6-27-02;  8:45  am] 
MUMO  COOe  M10-01-* 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralaaaa  No.  34-46104;  Flla  No.  SR-CHX- 
2002-12] 

Sol!  Rogulatory  Organlzatkma;  Tha 
Chicago  Stock  Exchanga, 
Incorporatod;  Ordor  Granting  Approval 
to  Propoaad  Rula  Changa  To  Amand 
tha  Rulaa  RalaUng  to  tha  Compoaltion 
of  tha  CHX'a  Minor  Rula  Violation 
Panal 

June  24,  2002. 

On  April  26,  2002,  The  Chio^o  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  the  rules  relating  to  the 
composition  of  the  CHX's  Minor  Rule 
Violation  Panel  ("Panel").  Under  the 
proposal,  the  CHX  would  modify  the 
composition  of  the  Panel,  from  a  Panel 
that  consists  of  (1)  one  member  of  the 
Rules  Subcommittee;  (2)  one  member  of 
the  Committee  on  Floor  Procedure  who 
is  not  on  the  Rules  Subcommittee;  and 
(3)  one  floor  member  who  is  not  on  the 
Committee  on  Floor  Procedure  or  on 
any  of  its  subcommittees  (such  as  the 
Rules  Subcommittee),  to  9  Panel  that 
consists  of  (1)  one  member  of  the  Rules 
Subcommittee;  (2)  one  member  of  the 
Committee  on  Floor  Procedure  (whether 
or  not  he  or  she  is  on  the  Rules 
Subcommittee);  and  (3)  one  floor 
member  who  is  not  on  the  Committee 
on  Floor  Procedure,  but  could  be  on  one 
or  more  of  its  subcommittees  (but  not 
the  Rules  Subcommittee). 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  May  20,  2002.^  The 
Commission  received  no  comments  on 
theproposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  '*  and,  in  particular,  the 
requirements  of  section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  wiUi  section  6(b)(5) 


» 17  CFR  240.19b-4(f)(6)(iii). 

<■  For  purposes  of  accelerating  the  operative  date 
of  this  proposal,  the  Commission  has  considered 
the  proposed  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C  78c(f). 

'oi7CFR200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l), 

'17CFR240.19b-4. 

^  See  Securities  Exchange  Act  Release  No.  45921 
(May  14,  2002),  67  FR  35602. 

*  In  approving  this  propoaed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C  78c(fl. 

» 15  U.S.C  78f. 


of  the  Act  ^  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  and  to 
perfect  the  mechanism  of  a  firee  and 
open  market  and  a  national  market 
system  and.  in  general,  to  protect 
investors  and  the  public  interest  by 
ensuring  that  potential  minor  rule 
violations  are  addressed  as  soon  as 
possible. 

In  addition,  the  Commission  finds  the' 
proposal  is  consistent  with  section 
6(b)(7)  of  the  Act  ^  because  the  proposal 
provides  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members.  The 
Commission  also  finds  the  proposal  is 
consistent  with  section  6(b)(8)  of  the 
Att,^  in  that  it  furthers  the  statutory  goal 
of  providing  a  fair  procedure  for 
disciplining  the  CHX's  members  and 
associated  persons.  Finally,  the 
Commission  finds  the  proposal  is 
consistent  with  Securities  Exchange  Act 
Rule*19d-l(c)(2)«  that  governs  minor 
rule  violation  plans. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act '«,  that  the 
proposed  rule  change  (SR-CHX-2002- 
12)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  02-16348  Filed  6-27-02;  8:45  ami 
BIUJNG  COOE  MIO-OI-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelaaM  No.  34-46096;  Hta  No.  SR-PCX- 
2002-11] 

Salf-Ragulatory  Organizationa;  Ordar 
Approving  Prtyoaad  Rula  Ctuwiga  by 
tha  Pacific  Exchanga,  Inc.  To  Umlt  tho 
Numbar  of  Exchanga  Mambarahlpa 
That  Any  Paraon,  Aaaoclatod  Paraon, 
or  Group  of  Aaaodatad  Paraona  May 
Own 

June  20,  2002. 

I.  Introduction 

On  February  6,  2002,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


« 15  U.S.C  78fn))(5). 
'15  U.S.C  78f(b)(7). 
» 15  U.S.C  78f(b)(8). 
» 17  CFR  240.1 9d-l  (c)(2). 
'0  15  U.S.C  788(b)(2). 
"17CFR20O.3O-3(a)(12). 


43604 


Federal  Regi«ter/Vol.  67.  No.  125 /Friday.  June  28.  2002/Noticea 


("Act")  1  and  Rule  19b-4  thereunder.^  a 
proposed  niln  change  to  limit  the 
number  of  exchange  memberships  that 
any  person,  associated  person,  or  group 
of  associated  persons  may  own.  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Regisler  on 
April  30,  2002.3  jhe  Commission 
received  three  comments  on  the 
proposed  rule  change.'*  In  addition,  the 
PCX  submitted  one  letter  in  response  to 
comments.^  This  order  approves  the 
proposed  rule  change. 

n.  Description  of  Proposal 

The  rule  change  adopts  PCX  Rule 
1.21(d).  which  will  limit  to  15%  the 
number  of  Exchange  memberships  that 
any  person,  associated  person,  or  group 
of  associated  persons  may  directly  or 
indirectly  beneficially  own,  or  control 
the  voting  rights  of.  In  addition,  the  rule 
change  permits  exceptions  to  the  15% 
limit  if  they  are  expressly  authorized  by 
the  Exchange's  Board  of  Governors 
("Board")  through  a  two-thirds  majority 
of  those  Governors  voting  at  a  meeting 
at  which  a  quorum  is  present,  provided 
that  such  authorization  must  be 
approved  by  not  less  than  a  majority  of 
all  Governors.  In  its  filing,  the  Exchange 
represented  that  it  currently  has  552 
authorized  PCX  memberships  and  that 
the  seat  ownership  limit  tmder  the  rule 
change  would  be  82. 

m.  Summary  of  Comments  and 
Response  to  Comments 

As  noted  above,  the  Commission 
received  three  comment  letters 
regarding  the  proposed  rule  change.  All 
of  the  commenters  opposed  the  rule 
change.  In  addition,  the  PCX  submitted 
a  letter  in  response  to  comments. 

All  of  the  commenters  asserted  that 
the  proposed  rule  change  would 
entrench  the  PCX's  current 
management,  which  the  commenters 
n^ajntain  is  responsible  for  a  drop  in  the 
value  of  PCX  memberships.  In  addition, 
two  commenters  asserted  that  the  PCX 
has  not  fulfilled  a  promise  to  stabilize 
seat  prices  after  the  sale  of  its  equity 


>  15  U.S.C  78sO)Kl). 
»17CFR240.19b-«. 

>  Securities  Exchange  Act  Release  No.  45793 
(April  22.  2002).  67  FR  21315  (April  30.  2002). 

*  Letters  from  Paul  Liang,  Managing  Member,  PBL 
Partners.  LLC,  to  Jonathan  G.  Katz,  Secretary. 
Commission,  dated  March  B.  2002  ("Liang  Letter"); 
David  ).  Stem,  Esquire,  to  Jonathan  G.  Katz. 
Secretary.  Commission,  dated  March  20.  2002 
("Stem  Letter"):  and  Craig  Kinda,  Seat  Owner,  to 
Jonathan  G.  Katz,  Secretary,  Conunission.  dated 
March  22.  2002  ("Kinda  Letter"). 

'  Letter  from  Michael  T.  Lempres.  Executive  Vice 
President,  General  Counsel,  and  Corporate 
Secretary,  PCX.  to  Ms.  Nancy  J.  Sanow,  Assistant 
Director.  Division  of  Market  Regulation. 
Commission,  dated  May  31,  2002  ("PCX  Latter"). 


floor  to  Archipelago."  Two  commenters 
expressed  concerns  over  the  PCX's 
continuation  of  the  collection  of 
payment  for  order  flow  and  the 
reinstatement  of  a  monthly  assessment 
of  $750.00  on  empty  seats. ^  One 
commenter  also  expressed  concern 
about  being  forced  to  sell  seats  at  a  loss 
in  ofder  to  comply  with  the  proposed 
rule  change." 

In  response,  the  PCX  pointed  out  that 
all  of  the  comments  were  submitted  on 
behalf  of  persons  who  own  Exchange 
seats  as  an  investment  and  do  not  trade 
securities  on  the  exchange.  With  respect 
to  the  comments  regarding  payment  for 
order  flow,  the  monthly  assessment,  and 
stabilizing  seat  prices  after  the 
Archipelago  transaction,  the  PCX  stated 
that  such  concerns  are  not  relevant  to 
whether  the  proposed  rule  change 
should  be  approved. 

Two  commenters  asserted  that  the 
exception  provision  was  vague  because 
it  gives  the  Board  discretion  to  grant 
exceptions  to  the  15%  limit  without 
specifying  conditions  for  those  * 

exceptions.^  In  response,  the  PCX 
asserted  that  the  Board  has  a  legal 
obligation  to  fairly  and  legitimately 
exercise  its  authority  considering  the 
best  interest  of  the  Exchange.  The  PCX 
also  asserted  that  the  Board  would  not 
be  permitted  to  arbitrarily  enforce  or 
waive  any  Exchange  rule  for  the  sole 
benefit  or  detriment  of  one  group  or 
individual. 

One  commenter  maintained  that  the 
proposed  rule  change  would  impose  a 
change  that  would  fimdamentally  affect 
the  rights  of  owners  without  the  same 
75%  majority  vote  required  to  change 
PCX  Constitution.  In  response,  the  PCX 
asserted  that  the  proposed  rule  change 
amends  PCX  Rules  and  not  the  PCX 
Constitution.'"  The  PCX  cited  Article 
XVII.  Section  1  of  the  PCX  Constitution, 
which  states  that  "The  Board  of 
Governors  may  from  time  to  time  amend 
the  Rules  of  tMs  Exchange  by 
affirmative  vote  of  not  less  than  a 
majority  of  the  Governors  voting  at  a 
meeting  at  which  a  quorum  is  present." 

The  PCX  represented  that  the 
proposal  should  assure  that  the 
Exchange's  memberships  do  not  become 
unduly  concentrated  and  subject  to 
domination  by  a  particular  member  or 
member  organization's  awn  interest.  In 
.  addition,  the  PCX  stated  that  the 
proposed  rule  change  is  designed  to 
promote  just  knd  equitable  principles  of 


trade  and  to  protect  investors  and  the 
public  interest. 

IV.  Discussion 

After  careful  consideration  of  the 
proposal,  all  the  comments,  and  the 
response  to  comments,  the  Commission 
has  determined  to  approve  the  proposed 
rule  change.  The  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.''  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act,'^  which  provides, 
among  other  things,  that  the  Exchange's 
rules  be  designed  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  In  addition,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirement  of  section  6(b)(3)  of  the 
Act  '3  that  the  Exchange's  rules  assure  a 
foir  representation  of  its  members  in  the 
selection  of  its  directors  and 
administration  of  its  affairs. 

The  Commission  agrees  with  the  PCX 
that  the  rule  change  should  prevent 
PCX's  memberships  from  becoming 
overly  concentrated  in  any  one  person 
or  group  of  persons.  As  a  result,  the  rule 
chimge  should  prevent  a  person  or 
group  of  persons  fit>m  exercising  undue 
control  over  the  affiairs  of  the  Exchange. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'*  that  the 
proposed  rule  change  (SR-PCX-2002- 
11)  be.  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaivl  H.  McFariaod, 
Deputy  Secretary. 

(FR  Doc.  02-16347  Filed  6-27-02:  8:45  am] 
■UMQ  COM  H10-01-^ 


"  Liang  Letter  and  Stem  Letter. 
'  Liang  Letter  and  Stem  Letter. 
■  Stem  Letter. 
"  Liang  Letter.  Stem  Letter, 
'o  PCX  Letter. 


■■In  approving  the  proposal,  the  Commission  has 
considered  its  impact  on  efRciency,  competition, 
and  capital  formation.  15  U.S.C.  7Bc(f). 

■»  15  U.S.C  78W))(5). 

til5U.S.C78l(bK3). 

"15  U.S.C  788(b)(2). 

■»  17  CFR  200.3O-3(aMl  2). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralease  No.  34-46071A:  File  No.  SR-PCX- 
2002-^ 

S«lf-R«gulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effactlvanesa 
of  Proposed  Rule  Ctumge  and 
Amondmont  No.  1  Thereto  by  the 
Pacific  Exchange,  Inc.  To  Adopt  a  New 
Order  Modifier  Called  'Timed  Order " 
and  To  Adopt  a  New  Interpretation 
Under  PCXE  Rules  1.1(r)  and  7.37 

)une21,2002. 
Correction 

In  FR  Document  No.  02-15575  for 
June  20.  2002,  the  date  of  July  12,  2002 
on  page  42092,  column  one,  following 
the  heading,  should  read  June  12,  2002. 

For  the  Commission,  by  the  Division  of 
Marliet  Regulation,  pursuant  to  delegated 
authority.' 

Mai^aret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  02-16350  Filed  6-27-02;  8:45  am] 
BHJJNO  CODE  aoia-oi-p 


TENNESSEE  VALLEY  AUTHORITY 

Paperworit  Reduction  Act  of  1995,  ae 
Amended  by  Pub.  L.  104-13; 
Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Tennessee  Valley  Authority 

(TVA). 

ACTION:  Submission  for  OMB  review; 

comment  request. 

SUMMARY:  The  information  collection 
described  below  will  be  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review,  as  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended).  The 
Tennessee  Valley  Authority  is  soliciting 
public  comments  on  this  proposed 
collection  as  provided  by  5  CFR 
1320.8(d)(1).  Requests  for  information, 
including  copies  of  the  information 
collection  proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Office:  Wilma  H. 
McCauley,  Tennessee  Valley  Authority, 
1101  Market  Street  (EB  5B), 
Chattanooga.  Tennessee  37402-2801; 
(423)  751-2523. 

Comments  should  be  sent  to  OMB 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Desk  Officer  for  the 
Tennessee  Valley  Authority  by  July  29. 
2002. 
SUPPLEMENTARY  INFORMATION: 

Type  of  Request:  Regular  submission. 


•  17  CFR  200.30-3(a)(12). 


Title  of  Information  Collection: 
Economic  Assessment  of  Waterway 
Docks  and  Terminals  in  the  Tennessee 
Valley  and  Parts  of  the  Surrounding 
National  Inland  Waterway  Network. 

Frequency  of  Use:  Occasional. 

Type  of  Affected  Public:  Federal.  State 
and  Local  Governments,  and  Private 
Industry. 

Small  Businesses  or  Organizations 
Affected:  Yes. 

Federal  Budget  Functional  Ckttegory 
Code:  450. 

Estimated  Number  of  Annual 
Responses:  1700. 

Estimated  Total  Annual  Burden 
Hours:  3400  hours. 

Estimated  Average  Burden  Hours  Per 
Response:  2  hours. 

Need  For  and  Use  of  Information:  The 
information  collection  is  necessary,  to 
assess  the  service  capability  of 
waterway  docks  and  terminals  located 
in  the  Tennessee  Valley  and 
surrounding  States.  The  data  will  be 
used  to  help  potential  industrial  clients 
with  decisions  regarding  transportation 
information  and  the  handling 
capabilities  of  waterway  facilities 
located  on  various  river  segments.  This 
is  vital  information  for  industry  when 
deciding  where  the  most  economic 
location  is  for  a  new  plant  site  or 
project.  In  addition,  the  data  collection 
surrounding  the  waterway  terminals 
located  on  the  Tennessee  River  is 
necessary  for  use  in  updating  TVA's 
river  performance  indicator. 

Jacklyn  J.  Stephenson, 

Senior  Manager.  Enterprise  Operations, 

Information  Services. 

(FR  Doc.  02-16324  Filed  6-27-02;  8:45  am) 

BIUJNG  CODE  t120-08-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Opportunity  for  Public 
Comment  on  Future  Surplus  Property 
Release  at  Jack  Edwards  Airport,  Gulf 
Shores,  AL 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  intent  to  rule  on  land 
release  request. 

SUMMARY:  Under  the  provisions  of  Title 
49.  U.S.C.  Section  47153(c),  notice  is 
being  given  that  the  FAA  is  considering 
a  request  from  the  City  of  Gulf  Shores 
to  release  for  future  sale  to  commercial 
and  industrial  users  five  parcels  totaling 
87.76  acres  of  surplus  property  located 
at  the  Java  Edwards  Airport. 
dates:  Comments  must  be  received  on 
or  before  July  29,  2002. 


ADDRESSES:  Comments  on  this  notice 
may  be  mailed,  or  delivered  in  triplicate 
to  the  FAA  at  the  following  address: 
Jackson  Airports  District  Office,  100 
West  Cross  Street,  Suite  B,  Jackson,  MS 
39208-2307. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  The  Honorable 
David  L.  Bodenhamer,  Mayor  of  Gulf 
Shores,  Alabama  at  the  following 
address:  P.O.  Box  299,  Gulf  Shores,  AL 
36547-0299. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  SchuUer,  Program  Manager, 
Jackson  Airptorts  District  Office,  100 
West  Cross  Street,  Suite  B,  Jackson,  MS 
39208-2307,  (601)  664-9883.  The  land 
release  request  may  be  reviewed  in 
person  at  ihis  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
is  reviewing  a  request  by  City  of  Gulf 
Shores,  AL  to  allow  future  releases  on 
a  lot  or  parcel  basis  of  up  to  87.76  acres 
of  surplus  property  at  the  Jack  Edwards 
Airport.  The  property  will  be  held  by 
the  Gulf  Shores  Airport  Authority  and 
sold  in  part  or  in  whole  to  commercial 
or  industrial  users  for  fair  market  value. 
The  property  is  located  in  the  industrial 
park  where  other  businesses  have 
already  located.  The  net  proceeds  from 
the  sale  of  each  lot  or  parcel  of  property 
will  be  used  for  airport  projects 
approved  by  the  FAA. 

Any  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  any  person  may, 
upon  request,  inspect  the  request,  notice 
and  other  documents  germane  to  the 
request  in  person  at  the  City  Hall,  City 
of  Gulf  Shores,  Alabama. 

Issued  in  Jackson,  Mississippi  on  )une  19, 
2002. 

Wayne  Atkinson, 

Manager.  Jackson  Airports  District  Office. 
Southern  Region. 
(FR  Doc.  02-16391  Filed  6-27-02;  8:45  am] 

BNJJNG  CODE  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration  (FAA) 

Notice  of  Availability  of  a  Final 
Environmental  Atsasiroant  (Final  EA) 
and  a  Finding  of  No  Significant  Impact 
(FONSiyRecord  of  Oedeton  (ROD)  for 
the  O'Hare  imsmallonal  Airport  World 
Gateway  Program  and  Other  Capital 
Improvement  Profeets  at  Chicago,  IL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  availability. 
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summary:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  that  the  FAA 
has  prepared,  and  approved  on  June  21, 
2002,  a  Finding  of  No  Significant  Impact 
(FONSD/Record  of  Decision  (ROD) 
based  on  the  Final  Environmental 
Assessment  (Final  EA)  for  the  World 
Gateway  Program  and  Other  Capital 
Improvement  Projects  at  O'Hare 
International  Airport.  The  City  of 
Chicago  Department  of  Aviation 
prepared  the  Final  EA  in  accordance 
with  the  National  Environmental  Policy 
Act  and  the  Federal  Aviation 
Administration's  (FAA)  regulations  and 
guidelines  for  environmental 
documents.  The  EA  was  reviewed  and 
evaluated  by  FAA,  and  was  accepted  on 
June  21,  2002  as  a  Federal  document  by 
the  FAA's  Responsible  Federal  Official. 

FOR  FURTHER  «4F0RMATK)N  CONTACT: 

Prescott  C.  Snyder,  Airports 
EnvironmentaJ  Program  Manager, 
federal  Aviation  Administration. 
Chicago  Airports  District  Office,  Room 
312,  2300  East  Devon  Avenue.  Des 
Plaines.  Illinois  60018.  Mr.  Snyder  can 
be  contacted  at  (847)  294-7538  (voice), 
(847)  294-7046  (facsimile)  or  by  e-mail 
at  7-AGL-ORD-WGP-ElsfV@faa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  World  Gateway  Program 
includes  the  development  of  two  new 
passenger  terminals.  Terminals  4  and  6, 
the  redevelopment  of  Terminal  2,  and 
Terminal  3  Concourse  K  extension.  As 
a  result  of  these  projects,  several 
facilities  must  be  relocated.  These 
relocations  are  referred  to  as  Enabling 
Projects.  The  EA  also  evaluates  other 
projects  unrelated  to  the  World  Gateway 
Program,  the  Enabling  Projects,  and  the 
Independent  Utility  Projects  are  referred 
to  as  the  Proposed  Projects  in  the  EA. 
More  detailed  descriptions  of  these 
Proposed  Projects  are  provided  below: 

The  Worid  Gateway  Program 

Terminal  2  Redevelopment 

Reconfiguration  of  terminal  interior; 
Widening  passenger  corridor  linking 
Terminals  1  and  2;  Demolition  and 
reconstruction  of  Concourses  E  and  F; 
Installation  of  Federal  Inspection 
Service  (FIS)  facilities;  and 
Reconfiguration  of  aircraft  parking 
apron. 

Terminal  3.  Concourse  K  Extension 

Extension  of  Concourse  K  and 
Relocation  of  Taxiway  A/B; 
Construction  of  new  apron. 

Terminal  4  Development 

Construction  of  Terminal  4; 
Installation  of  FIS  facilities; 


Enlargement  and  reconfiguration  of 
apron. 

Terminal  5  Reconfiguration 

Modified  to  integrate  with  the 
proposed  Terminal  6. 

Terminal  6  Development 

Construction  of  Terminal  6; 
Reconfiguration  of  apron;  Extension  of 
taxiway:  Development  of  access  road  for 
Terminals  5  and  6;  Construction  of 
Terminal  6  parking  garage;  Realimment 
of  Airport  Transit  System  (ATS)  une 
and  construction  of  ATS  station  in 
Terminal  6. 

Enabling  Proiects 

•  Delta  Cargo  Facility  Relocation 

•  Lynxs  Ca^o  Facility  Relocation 

•  Sky  Chefs  Flight  Kitchen  Relocation 

•  heating  and  Refrigeration  (H&R) 
Plant  Support  Facility  Relocations 

•  Commonwealth  Edison  Switchyard 
Dl  79  Relocation 

Independent  IMUty  Profects 

•  Public  Parking  Improvements 

•  Development  of  Consolidated  Rental 
Car  Facility/ ATS  Station 

•  Development  of  Rental  Car  Storage 
and  Maintenance  Lot 

•  ATS  Storage  and  Maintenance 
Facility  Relocation/Track  Extension 

•  Development  of  Long-Term  Parking 
ATS  Station  and  Intermodal  Connection 

•  Additional  Fuel  Tank  Farm 
Development  in  Northwest  Airfield 

•  Development  of  City  Warehouse  and 
Trades  Building 

•  Eastside  Collateral  Development 

•  O'Hare  Roadway  bnprovements 
FAA  has  requested  that  the  City  of 

Chicago  distribute  the  Final  EA  and 
FONSI/ROD  to  libraries  near  the  Airport 
to  enhance  public  access  to  the 
information.  The  Final  EA  and  FONSI/ 
ROD  have  been  requested  to  be  on 
reference  through  September  30.  2002. 
Copies  of  the  World  Gateway  Program 
Final  EA  and  FONSI/ROD  are  available 
for  review  at  the  following  locations: 
Arlington  Heights  memorial  Library, 

500  N.  Dunton  Ave.,  Arlington 

heists,  IL  60004 
Bensenville  Public  Library,  200  S. 

Church  Rd.,  Bensenville,  IL  60106 
College  of  DuPage  Library,  425  Fawell. 

Glen  Ellyn.IL  60137 
Des  Plaines  Public  Library,  1501 

Ellinwood  St.,  Des  Plaines,  IL  60016 
Eisenhower  Public  Library,  4652  N. 

Olcott  Ave..  Harwood  Heights.  IL 

60706 
Elk  Grove  Village  Public  Ubrary,  1001 

Wellington  Ave..  Elk  Grove  Village.  IL 

60007 
Elmhurst  Public  Library.  211  Prospect 

Ave..  Elmhurst.  IL  60126 


Franklin  Park  Public  Library,  10311 

Grand  Ave.,  Franklin  Park,  IL  60131 
Harold  Washington  Ubrary,  400  south 

State  St.,  5th  Floor,  Chicago,  IL  60605 
Itasca  Community  Library.  500  W. 

Irving  Park  Rd..  Itasca.  IL  60143 
Melrose  Park  Public  Library,  801 

Broadway  St.,  Melrose  Park,  IL  60160 
Mont  Prospect  Public  Library,  10  S. 

Emerson  St.,  Moimt  Prospect,  IL 

60056 
Northlake  Public  Ubrary,  231  N.  Wolf 

Rd.,  Northlake,  IL  60164 
Oakton  Community  College  Ubrary,  Des 

Plaines,  IL  60016 
Park  Ridge  Public  Ubrary,  20  S. 

Prospect  Ave..  Park  Ridge,  IL  60068 
River  Grove  Public  Ubrary,  8638  Grand 

Ave..  River  Grove.  IL  60171 
Roselle  Public  Ubrary.  40  S.  Park  St., 

Roselle,IL  60172 
Schiller  Park  Public  Ubrary,  4200  Old 

River  Rd..  Schiller  Park,  IL  60176 
Wood  Dale  Public  Ubrary,  520  N.  Wood 

Dale  Rd.,  Wood  Dale,  IL  60191 

Issued  in  Des  Plaines,  Illinois  on  June  21, 
2002. 

Philip  M .  Smithmeyer, 
Manager,  Chicago  Airports  District  Office, 
FAA,  Great  Lakes  Region. 
(FR  Doc.  02-16387  Filed  6-29-02;  8:45  am] 
■LUNG  COOl  4aiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

FMltral  Aviation  AdmlnMratlon 

Nolie*  of  hMMrt  To  Ruto  on  Application 
To  Impoaa  and  Uaa  a  Paaaangar 
FadlNy  Charga  (PFC)  at  Raddbtg 
Municipal  Airport,  RadcNng.  CA 

AQCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Redding  Municipal  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  ihe  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  July  29,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Airports  Division. 
15000  Aviation  Blvd..  Lawndale,  CA 
90261.  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210.  Burlingame.  CA  94010-1313.  In 


Federal  Register /Vol  67,  No.  125 /Friday.  June  28,  2002 /Notices 


43697 


addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Rod  Dinger,  Airports 
Manager,  city  of  Redding,  at  the 
following  address:  777  Cypress  Avenue, 
Redding,  CA  96049-6071.  Air  carriers 
and  foreign  air  carriers  may  submit 
copies  of  written  comments  previously 
provided  in  the  city  of  Redding  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
Office,  831  Mitten  Road,  Room  210, 
Burlingame,  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATKM:  The  FAA 
proposed  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Redding  Municipal  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  June  18,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
city  of  Redding  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
September  21,  2002. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  No.  02- 
02-C-OO-RDD: 

Level  of  proposed  PFC:  S4.50. 

Proposed  charge  effective  date: 
December  1,  2002. 

Proposed  charge  expiration  date: 
April  1.2007. 

Total  estimated  PFC  revenue: 
$1,251,567. 

Brief  description  of  the  proposed 
projects:  Terminal  Chairs  Replacement, 
Purchase  Used  Pavement  Sweeper. 
Emergency  Generator  for  ARFF  Uving 
Quarters,  Crack  and  Slurry  Seal  Airport 
Access  Road  and  Taxiway,  Security 
Fencing,  Land  Acquisition  (3.4  acre 
parcel).  Rescue  and  Fire  Equipment, 
American  with  Disabilities  Lift  Device, 
Terminal  Building  Rehabilitation — 
Phase  n.  Land  Acquisition  (8  acre 
parcel)  Approach  Protection,  Master 
Plan  Update,  Taxiway  C,  D,  and  E 
Rehabilitation  and  Repair,  General 
Aviation  Apron  Construction. 
Reconstruct  Runway  12/30,  Land 
Acquisition  for  Approach  Protection. 
Construct  High  Speed  Taxiway  G, 
Preliminary  Design  ARFF  Station. 
Emergency  Commimication  System 


Upgrade,  Runway  16/34  Reconstruction 
Preliminary  Design  and  Pavement 
Maintenance  Program,  Runway  16/34 
Reconstruction — Phase  I,  Runway  16/34 
Reconstruction — Phase  II,  and  Runway 
35  Safety  Area  Culvert. 

Class  of  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  city  of  Redding. 

Issued  in  Hawthorne,  California,  on  June 
18.  2002. 
Herman  C.  Bliss, 

Manager,  Airports  Division,  Western-Pacific 
Region. 

(FR  Doc.  02-16390  Filed  6-27-02;  8:45  am] 
BILUNQ  CODE  4910-1 3-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Shasta  and  Trinity  Counties,  CA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  Federal  Highway 
Administration  (FHWA)  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  State 
Route  299  (SR  299)  project  in  Shasta 
and  Trinity  Counties,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Khani,  Transportation  Engineer, 
Federal  Highway  Administration,  980 
Ninth  Street,  Suite  400,  Sacramento, 
California  95814,  telephone:  (916)  498- 
5056,  e-mail: 

Harry.Khani@fhwa.dot.gov.  Chris 
Cummings,  California  Department  of 
Transportation  Project  Manager,  1657 
Riverside  Drive,  Redding,  CA  96049, 
telephone:  (530)  225-3495,  e-mail: 
chris_cummings@dot.ca.gov. 

SUPPI.EMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
(Caltrans).  will  prepare  an  EIS  for  a 
proposed  highway  improvement  project 
of  SR  299  in  Shasta  and  Trinity 
Cotmties,  Cdifomia. 

SR  299  is  the  principal  arterial 
between  Interstate  5  and  Highway  101 


and  is  designated  as  a  high  emphasis 
route  in  the  Interregional  Roadway 
System.  SR  299  is  of  economic 
importance  to  the  region  as  it  provides 
access  to  a  vast  recreational  area  and 
links  the  upper  Sacramento  Valley  with 
the  deepwater  port  in  Eureka.  The 
project  portion  of  the  highway,  the 
Buckhom  Grade,  represents  the  only 
obstacle  preventing  interstate  trucks  and 
oversize  permit  loads  from  utilizing  this 
direct  access  to  the  coast. 

The  proposed  project  limits  extends 
approximately  7.5  miles  from  the 
boimdary  of  the  Whiskeytown-Shasta- 
Trinity  National  Recreation  Area  to  west 
of  the  Shasta-Trinity  Coimty  line.  The 
existing  SR  299  corridor  within  these 
limits  consists  of  a  two-lane  highway 
with  limited  passing  lanes  at  various 
locations.  The  road  closely  follows  the 
extremely  rugged  terrain  forming  a 
steep,  twisted  alignment  with  a  design 
speed  of  25  mph. 

The  proposed  project  would  construct 
a  new  two-lane  alignment,  with  truck 
climbing  lanes,  standard  shoulders,  50 
mph  design  speed,  and  maximum  7% 
grade.  Possible  alignment  variations 
include  bridges,  viaducts,  and  a  possible 
tunnel  at  the  Buckhom  Siunmit.  The 
replaced  SR  299  alignment  would  be 
relinquished  or  reclaimed  (all  or  part). 

Caltrans  has  been  investigating 
Buckhom  Grade  realignment  designs  for 
over  40  years.  Since  the  early  1990's 
four  Project  Study  Reports  have  been 
completed.  Since  2000,  Caltrans  has 
conducted  over  1 1  meetings  with  the 
public,  with  local  governmental 
officials,  and  with  jurisdictional 
agencies. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  In  addition,  a  public 
workshop  will  be  held,  with  public 
notice  given  of  the  time  and  location. 
The  draft  EIS  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  workshop. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
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Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  fune  13.  2002. 
leffcry  Kolb, 

Chief  District  Operation  South-California 
Division.  Federal  Highway  Administration. 
(FR  Doc.  02-16411  Filed  6-27-02;  8:45  am) 
MLUNQ  COM  4»1»-«-M 


DEPARTMENT  OF  TRANSPORTATION 

Surfao*  Transportation  Board 
[STB  Rnane*  Doctol  No.  3421«] 

Tha  Burlington  Northam  and  Santa  Fa 
Railway  Company— Trackaga  RIghta 
Examptlon-Unlon  Paelflc  Railroad 
Company 

Union  Pacific  Railroad  Company 
(UP),  pursuant  to  a  written  trackage 
rights  agreement  entered  into  between 
UP  and  The  Burlington  Northern  and 
Santa  Fe  Railway  Company  (BNSF).  has 
agreed  to  grant  temporary  overhead 
trackage  rights  to  BNSF  over  UP's  rail 
line  between  UP's  milepost  428.7  at 
Klamath  Falls,  OR,  and  UP's  milepost 
141.9  at  Binney  Jimction  (Marysville), 
CA,  a  total  distance  of  approximately 
286.8  miles.  BNSF  will  operate  its  own 
trains  with  its  own  crews  over  UP's  line 
under  the  trad^age  rights  agreement.  ^ 

Operations  imder  tne  exemption  were 
scheduled  to  begin  on  June  17,  2002,  the 
effective  date  of  the  exemption  (7  days 
after  the  notice  was  filed). 

Tlie  temporary  trackage  rights  are  to 
allow  BNSF  to  bridge  its  train  service 
while  BNSF's  main  line  is  out  of  service 
for  maintenance. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 


>  On  |une  20.  2002.  BNSF  filed  a  petition  for 
exemption  in  STB  Finance  Docket  No.  34218  (Sub- 
No.  1),  The  Burlington  Northern  and  Santa  Fe 
Railway  Company — Trackage  Rights  Exemption — 
Union  Pacific  Railroad  Company,  where  BNSF 
requests  that  the  Board  permit  the  proposed 
overhead  trackage  rights  arrangement  described  in 
the  present  proceeding  to  expire  on  August  16, 
2002.  That  petition  will  be  addressed  by  the  Board 
in  a  separate  decision. 


Docket  No.  34218,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street.  N.W..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Michael  E. 
Roper,  2500  Lou  Menk  Drive,  P.O.  Box 
961039,  Fort  Worth,  TX  76161-0039. 

Board  decisions  and  notices  are 
available  on  our  website  at  http'J/ 
www.stb.dot.gov. 

Decided:  June  20,  2002. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  WiUiams. 

Secretary. 

(FR  Doc.  02-16260  Filed  6-27-02;  8:45  am] 

MLLMQ  COM  4t1S-0O-F 


DEPARTMENT  OF  TRANSPORTATION 
Surfaea  Tranaportation  Board 

[STB  Docket  No.  AB-807X] 

Butta-Sllvar  Bow  County— 
Abandonmant  Examption    In  Sllvar 
Bow  County,  MT 

On  Jime  18,  2002,  Butte-Silver  Bow 
County  (BSB),  a  noncarrier,  filed  with 
the  Siirface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903-04  ^  to  abandon 
approximately  11  miles  of  railroad 
known  as  the  Missoula  Gulch  and  Butte 
HiU  Line  (MGBH)  in  and  near  Butte,  in 
Silver  Bow  County,  MT.^  The  MGBH 


1 1n  addition  to  an  exemption  froln  49  U.S.C 
10903,  BSB  seeks  exemption  from  49  U.S.C  10904 
(offers  of  financial  assistance).  Also,  on  May  21, 
2002,  BSB  filed  a  request  for  a  trail  use  condition 
under  16  U;S.C  1247(d)  with  respect  to  the 
Missoula  Gulch  segment,  and  a  request  for  a  public 
use  condition  under*49  U.S.C  10905  for  the  Butte 
Hill  segment.  These  requests  will  be  addressed  in 
the  final  decision. 

2  The  MGBH  was  most  recently  owned  and 
operated  by  a  non-profit  corporatim  called  the 
Butte/ Anaconda  Historic  Park  and  Railroad 
Corporation  (BAHPR).  The  BAHPR  operated  a 
tourist  train  over  the  portion  of  the  MGBH  between 
Rocker  and  the  former  Butte  Hill  Yard  under  a  lease 
from  the  Sute  of  Montana  from  1988  to  1991,  at 
which  time  the  BAHPR  acquired  the  MGBH.  See 
Butte/ Anaconda  Historic  Park  and  Railroad 
Corporation — Acquisition  Exemption — State  of 
Montana.  Department  of  Commerce,  ICC  Finance 
Docket  No.  31962  (ICC  served  Feb.  11, 1992).  In 
1994,  the  Montana  Secretary  of  State's  OCBce 
involuntarily  dissolved  the  BAHPR,  but  it 
continued  intermittently  to  operate  a  tourist  train 
over  the  MGBH  through  1996,  did  not  seek 
reinstatement,  and  never  distributed  its  assets 
following  dissolution.  On  October  29,  2001 ,  the 
Montana  district  court  in  Silver  Bow  County 
ordered  the  BAHPR's  asaeU  distributed  to  BSB. 

On  February  IS,  2002.  BSB  filed  a  verified  notice 
of  exemption  under  49  CFR  1 150.31  to  acquire  the 
MGBH,  with  the  intention  to  sabaequently  seek  this 
abandonment.  On  March  15, 2002,  the  Board 
provided  public  notice  of  the  acquisition 
exemption.  See  Butte-Silver  Bow  County- 
Acquisition  Sxunption—Sihmr  Bow  County.  UT, 


extends  from  milepost  0.0  at  Rocker, 
west  of  Butte,  to  milepost  4.40  at  the 
Butte  Hill  Yard  (Missoula  Gulch 
segment),  and  also  extends  north  and 
east  from  milepost  0.0  at  the  Butte  Hill 
Yard  to  milepost  3.69  near  the  Badger 
Mine  (Butte  Hill  segment).  The  line 
traverses  U.S.  Postal  Service  Zip  Ck>de 
59701.  There  are  no  stations  on  the  line. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it. 

BSB  has  no  railroad  employees  and 
the  entire  line  is  involved  in  this 
abandonment.  Accordingly,  no 
employee  protection  will  be  imposed 
here. 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  October  4, 
2002. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,100  filing  fee. 
See49CFRl002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  tmder 
49  CFR  1152.28  or  for  trail  use/rail 
banking  tmder  49  CFR  1152.29  will  be 
due  no  later  than  July  29,  2002.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-597X 
and  must  be  sent  to:  (1)  Surface 
Transportation  Board,  1925  K  Street, 
NW..  Washington,  DC  20423-0001;  and 
(2)  Susan  J.  Geer,  Esq.,  Davis  Graham  & 
Stubbs  LLP.  1550  17th  Street,  Suite  500, 
Denver,  CO  80202.  Replies  to  the  BSB 
petition  are  due  on  or  before  July  29, 
2002. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1552.  (TDD  for  the 


STB  Finance  Docket  No.  34171  (STB  served  Mar. 
15,  2002)  (67  FR  11743).  Abandonment  of  the 
MGBH  is  being  sought  to  facilitate  environmental 
cleanup  activities  in  and  around  Butte  required  by 
the  U.S.  Environmental  Protection  Agency. 
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hearing  impaired  is  available  at  1-800- 
877-8339.] 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  aU  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at  "http:// 
WWW.STB.DOT.GOV." 

Decided:  June  20,  2(X)2. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  02-16259  Filed  6-27-02;  8:45  am] 
BILIJNO  COOe  4S1S-0O-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

June  20,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  'Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treastuy,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July,  29,  2002  to 
be  asstued  of  consideration. 

Internal  Revenue  Service  (IRS) 

OAfB  Number:  1545-1073. 

Form  Number:  IRS  Form  8801. 

Type  of  Review:  Extension. 

Title:  Credit  For  Prior  Year  Minimum 
Tax — ^Individuals,  Estate  and  Trusts. 

Description:  Form  8801  is  used  by 
individiuls,  estates,  and  trusts  to 
compute  the  minimum  tax  credit,  if  any, 
available  from  a  tax  year  b^inning  after 
1986  to  be  used  in  the  current  year  or 
to  be  carried  forward  for  use  in  a  futtue 
year. 

Respondents:  Individuals  or 
households. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  38,744. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 2  hr.,  4  min. 
Learning  about  the  law  or  the  form— 

1  hr.,  51  min. 

Preparing  the  form — 1  hr.,  40  min. 
(Spying,  assembling,  and  sending  the 

form  to  the  IRS — 17  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  34,463,513 
hours. 

OMB  Number:  1545-1490. 

Regulation  Project  Number:  FI-28-96 
Final. 

Type  of  Review:  Extension. 

Title:  Arbitrage  Restrictions  on  Tax- 
Exempt  Bonds. 

Description:  The  recordkeeping 
requirements  are  necessary  for  the 
Service  to  determine  that  an  issuer  of 
tax-exempt  bonds  has  not  paid  more 
than  fair  market  value  for  non-purpose 
investments  tmder  section  148  of  the 
Internal  Revenue  Code. 

Respondents:  Not-for-profit 
institutions.  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Recordkeepers: 
1,400. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Estimated  Total  Recordkeeping 
Burden:  1,425  hoius. 

Clearance  Officer:  Glenn  Kirkland 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03, 1111 
Constitution  Avenue,  NW,Wa8hington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building, Washington, 
DC  20503 

Lou  K.  HoUand, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  02-16316  Filed  6-27-02;  8:45  am) 
BUMQ  COM  4n»-01-P 

DEPARTMENT  OF  THE  TREASURY 

SulMnisslon  for  OMB  Review; 
Comment  Request 

June  20,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  tmder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  'Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 


addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treastuy,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  29,  2002  to  be 
assured  of  consideration. 

Financial  Crimes  Enforcement  Network 
(FinCEN) 

OMB  Number:  1506-0018. 

Fonn  Number:  FinCEN  Form  8300 
(IRS  Form  8300). 

Type  of  Review:  Extension. 

Title:  Report  of  Cash  Payments  Over 
$10,000  Received  in  a  Trade  or 
Business. 

Description:  31  U.S.C.  and  the 
implementing  regulations  (31  CFR 
103.30)  require  non-financial  trades  or 
businesses  to  report  certain  currency 
transactions  exceeding  $10,000. 

Respondents:  Business  or  other  for- 
profit,  farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  46,800. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1  hotir. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1563,  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
NW.,  Washington,  DC  20220. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,Washington, 
DC  20503. 

Lois  K.  HoUuid. 

Departmental  Reports.  Management  Officer. 
(FR  Doc.  02-16317  Filed  6-27-02;  8:45  am] 
MLUNO  COOK  4ais-as-r 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

June  20,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  tmder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  'Treasury  Btueau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiild  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treastuy  I)epartment 
Clearance  Officer,  Department  of  the 
Treastuy,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
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DATES:  Written  comments  should  be 
received  on  or  before  July  29.  2002  to  be 
assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firaarms  (BATF) 

OMB  Number:  1512-0141. 

Form  Number:  ATF  Form  2635 
(5620.8). 

Type  of  Review:  Extension. 

Title:  Claim— Alcohol,  tobacco  and 
firearms  taxes. 

Description:  This  form  is  used  by 
taxpayers  to  show  the  basis  for  a  credit 
remission  and  allowance  of  tax  on  loss 
of  taxable  articles.  To  request  a  refund 
or  abatement  on  taxes  excessively  or 
erroneously  collected.  To  request  a 
drawback  of  tax  paid  on  distilled  spirits 
used  in  the  production  of  non-beverage 
products. 

Respondents:  Business  or  other  fbr- 

S>rofit,  individuab  or  households,  not- 
br-profit  institutions. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 
Monthly,  Quarterly. 

Estimated  Total  Reporting  Burden: 
10,000  hours. 

OhW  Number:  1512-0178. 

Form  Number:  ATF  Form  4483 
(5300.35). 

Type  of  Review:  Extension. 

Title:  Report  of  Firearms  Transactions. 

Description:  This  form  is  used  to 
evaluate  firearms  transactions  by 
licensee  when  the  Division  Industry 
Ofiicer  determines  the  need  to  do  so.  It 
is  prepared  from  existing  records  and 
submitted  to  the  official. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Niunber  of  Respondents: 
250. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
250  hours. 

OMB  Number:  1512-0216. 

Form  Number:  ATF  Form  5120.17. 

Type  of  Review:  Extension. 

Title:  Report  of  Wine  Premises 
Operations. 

Description:  Report  is  used  to  monitor 
wine  operations,  insure  collection  of 
wine  tax  revenue,  and  insure  wine  is 
produced  in  accordance  with  law  and 
regulations.  Report  also  provides  raw 
data  for  ATF's  monthly  statistical 
release  on  wine. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1.755. 


Estimated  Burden  Hours  Per 
Respondent:  1  hour,  6  minutes. 

Frequency  of  Response:  Monthly. 
Aimually. 

Estimated  Total  Reporting  Burden: 
10.642  hours. 

OMB  Number:  1512-0369. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5300/1. 

Type  of  Review:  Extension. 

Title:  Licensed  Firearms 
Manufacturers  Records  of  Production. 
Disposition,  and  Supporting  Data. 

Description:  Firearms  manufacturers 
record  is  a  permanent  record  of  firearms 
manufactured  and  records  of  their 
disposition.  These  records  are  vital  to 
support  ATF's  mission  to  inquire  into 
the  disposition  of  any  firearm  in  the 
course  of  a  criminal  investigation. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1,694. 

Estimated  Burden  Hours  Per 
Recordkeeper:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  76.611  hours. 

OMB  Number:  1512-0386. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  7570/1 . 

Type  of  Review:  Extension. 

Title:  Records  of  Acquisition  and 
Disposition — Registered  Importers  of 
Anns,  Ammunition  and  Implements  of 
War  on  the  U.S.  Munitions  Imports  List. 

Description:  These  records  of  items 
that  are  listed  on  the  U.S.  Munitions 
List  are  used  to  account  for  the  items  by 
the  Registered  Import  and  this  Bureau  in 
investigation  to  insure  compliance  with 
the  Federal  law. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
50. 

Estimated  Burden  Hours  Per 
Recordkeeper:  5  hours. 

Frequency  of  Response:  Other  (every 
6  years). 

Estimated  Total  Recordkeeping 
Burden:  250  hours. 

OMB  Number:  1512-0570. 

Fonn  Number:  None. 

Type  of  Review:  Extension. 

Title:  Implementation  of  Public  Law 
105-277,  Omnibus  Consolidated  and 
Emergency  Appropriatiotks  Act.  1999. 
Related  to  Firearms  Disabilities  for 
Nonimmigrant  Aliens. 

Description:  ATF  is  amending  the 
regulations  to  implement  the  provisions 
of  Public  Law  105-277  by  prohibiting, 
with  certain  exceptions,  the  transfn  to 
and  possession  of  firearms  and 
ammunition  by  aliens  in  the  United 
States  in  a  nonimmigrant  classification. 


This  temporary  rule  also  removes  the 
exemption  from  importation  permit 
reqiiirements  for  certain  nonresidents  of 
the  United  States.  The  collections  of 
information  are  contained  in  27  CFR 
178.44, 178.45  178.120,  and  178.124. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  12,100. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  6  minutes. 

Frequency  ^ Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,210  hours. 

Clearance  Officer:  Jacqueline  White. 
(202)  927-8930,  Biueau  of  Alcohol, 
Tobacco  and  Firearms.  Room  3200,  650 
Massachusetts  Avenue,  NW., 
Washinston,  DC  20226. 

OMBReviewer: Joseph F.  Lackey,  Jr.. 
(202)  395-7316,  Office  of  Management 
and  Budgetjloom  10235.  New  Executive 
Office  Building.Washington.  DC  20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  02-16318  Filed  6-27-02;  8:45  am) 
■UMQ  COOC  4S10-31-* 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Rsvlsw; 
Comntsnt  Rscfusst 

June  21,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  29.  2002  to  be 
assured  of  consideration. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0041. 

Form  Number:  Customs  Form  6059B. 

Type  of  Review:  Extension. 

Title:  U.S.  Customs  Declaration. 

Description.'^ The  U.S.  Customs 
Declaration.  Customs  Form  6059B, 
facilitates  the  clearance  of  persons  and 
their  goods  arriving  in  the  U.S.  by 
requiring  basic  information  necessary 
for  Customs  to  determine  enforcement 
of  all  applicable  laws  and  regulations. 

Respondents:  Individuals  or 
households. 
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Estimated  Number  of  Respondents: 
60,000,000. 

Estimated  Burden  Hours  Per 
Respondent :  4  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
3,960,000  hours. 

OAfB  Afu/nfcer:  1515-0059. 
'Form  Number: Customs  Form  1303. 

Type  of  Review:  Extension. 

Title:  Ship's  Stores  Declaration. 

Description:  This  collection  is 
required  for  audit  purposes  to  ensure 
that  goods  used  for  Ship's  Stores  caused 
to  ensure  revenue  collections  and  to 
provide  duty  free  entry  of  merchandise 
eligible  for  reduced  duty  treatment 
imder  provisions  of  HTUSA. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions.  Federal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  8,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  26,000  hours. 

OMB  Number:  1515-0117. 

Form  Number:  None. 

Type  of  Review:  Revision. 

Title:  Establishment  of  a  Container 
Station. 

Description:  This  collection  is  an 
application  to  establish  a  container 
station  for  the  vaning  and  devaning  of 
cargo.  ♦ 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
205. 

Estimated  Burden  Hours  Per 
Respondent:  3  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
615  hours. 

OMB  Number:  1515-0121. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Establishment  of  a  Bonded 
Warehouse. 

Description:  Owners  or  lessees 
desiring  to  establish  a  bonded 
warehouse  must  make  written 
application  to  the  port  directors  where 
the  warehouse  is  located.  The 
application  must  state  warehouse 
location,  describe  the  premises  and 
indicate  the  class  of  bonded  warehouse 
permit  desired. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions,  Federal 
Government. 

Estimated  Number  of  Respondents: 
54. 


Estimated  Burden  Hours  Per 
Respondent:  3  hoiu-s. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
162  hours. 

OMB  Number:  1515-0127. 

Form  Number;  None. 

Type  of  Review:  Extension. 

Title:  Application  for  Bonding  of 
Smelting  and  Refining. 

Description:  A  manufacturer  engaged 
in  smelting  or  refining,  or  both,  of 
metal-bearing  materials  as  provided  for 
in  Section  312,  Tariff  Act  1930,  as 
amended,  may  make  application  to  the 
port  director  nearest  the  plant  location, 
for  the  bonding  of  such  plants  pursuant 
to  19  U.S.C.  1312  and  19  CFR  19.17(a). 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  8  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  16  hours. 

OMB  Number:  1515-0133. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Application  to  Receive  Free 
Materials  in  a  Bonded  Warehouse. 

Description:  The  proprietor  of  a 
bonded  manufacturing  warehouse  must 
make  application  to  the  port  director  of 
Customs  to  receive  domestic 
merchandise  which  is  to  be  used  in 
connection  with  the  manufacture  of 
articles  permitted  to  be  manufactured  in 
such  a  warehouse. 

Respondents:  Business^r  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated'Number  of  Respondents/ 
Recordkeepers:  10. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,500  hours. 

OMB  Number:  1515-0134. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Bonded  Warehouses- 
Alterations,  Suspensions,  Relocations 
and  Discontinuances. 

Description:  Alterations  to,  or 
relocation  of  a  bonded  warehouse  may 
be  made  with  the  permission  of  the  port 
director  in  whose  port  the  facility  is 
located  by  submission  of  an  application 
by  the  warehouse  proprietor  to  alter  or 
relocate  the  warehouse. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions.  State.  Local  or 
Tribal  Government. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  132. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour,  10 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
615  hours. 

OMB  Number:  1515-0186. 

Form  Numl)er:  None. 

Type  of  Review:  Extension. 

Title:  Air  Waybill. 

Description:  Use  of  an  Air  Waybill  in 
lieu  of  a  Customs  form  to  report  arrival 
of  freight  and  transportation  in-bond  of 
freight  to  the  port  of  destination. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  60. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  2  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,030  hours. 

Estimated  Total  Reporting  Burden: 
615  hours. 

OMB  Number:  1515-0194. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Documentation  Requirements 
for  Articles  Entered  Under  Various 
Special  Treatment  Provisions. 

Description:  This  collection  is  used  to 
ensure  revenue  collections  and  to 
provide  duty  free  entry  of  merchandise 
eligible  for  reduced  duty  treatment 
under  provisions  of  HTUSA. 

Respondents:  State,  Local  or  Tribal 
Government,  individuals  or  households, 
business  or  other  for-profit,  not-for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
19,433. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
14,575  hoiu^. 

OMB  Number:  1515-0210. 

Form  Number:  None. 

Type  of  Review:  Revision. 

Title:  Notice  of  Detention. 

Description:  A  response  to  the  "Notice 
of  Detention"  of  merchandise  by  the 
claimant  to  the  property  will  help 
provide  evidence  of  admissibility  to 
Customs  and  facilitate  the  decision 
making  process  to  allow  entry  or  deny 
entry  of  imported  merchandise. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
1,350. 

Estimated  Burden  Hours  Per 
Respondent :  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2.700  hours. 
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Clearance  Officer:  Tracey  Denning. 
(202)  927-1429,  U.S.  Customs  Service. 
Information  Services  Branch,  Ronald 
Reagan  Building,  1300  Pennsylvania 
Avenue,  NW.  Room  3.2.C,  Washington, 
DC  20229. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr., 
(202)  395-7316.  Office  of  Management 
and  Budget.  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  02-16319  Filed  6-27-02:  8:45  am) 
MUINO  COM  4«0-a>-# 


DEPARTMENT  OF  THE  TREASURY 
Office  Of  Foreign  AsMts  Control 

Additional  Designations  of  Tsrrorlsm- 
ReMsd  Biociwd  Persons 

AQENCies:  Office  of  Foreign  Assets 

Control,  Treasxiry. 

ACnOW;  Notice. 

summary:  The  Treasury  Department's 

Office  of  Foreign  Assets  Control  is 

publishing  the  names  of  additional 

persons  whose  property  and  interests  in 

property  have  been  blocked  pursuant  to 

Executive  Order  13224  of  September  23, 

2001,  pertaining  to  persons  who 

commit,  threaten  to  commit,  or  support 

terrorism. 

DATES:  The  designations  by  the 

Secretary  of  the  Treasury  of  additional 

persons  identified  in  this  notice  whose 

property  and  interests  in  property  have 

been  blocked  pursuant  to  Executive 

Order  13224  are  effective  on  April  19, 

2002. 

FOR  nmTHER  MFORMATION  CONTACT: 

Office  of  Foreign  Assets  Control. 

Department  of  the  Treasury. 

Washington.  DC  20220.  tel.:  202/622- 

2520. 

SUPPLEMENTARY  MPORMATION: 

Electronic  and  Facaimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat®  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  Worid  Wide  Web  (Home  Page). 
Telnet,  or  FTP  protocol  is:  httpj'/ 
fedbb8.access.gpo.gov.  This  document 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 


downloading  from  the  Office's  Internet 
Home  Page:  http://www.treas.gov/ofac. 
or  in  fax  form  through  the  Office's  24- 
hour  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

On  September  23.  2001.  President 
Bush  issued  Executive  Order  13224  (the 
"Order")  imposing  economic  sanctions 
on  persons  who  commit,  threaten  to 
commit,  or  support  certain  acts  of 
terrorism.  In  an  annex  to  the  Order. 
President  Bush  identified  12  individuals 
and  15  entities  whose  assets  are  blocked 
piirsuant  to  the  Order  (66  FR  49079. 
September  25.  2001).  Additional 
{>ersons  have  been  blocked  pursuant  to 
authorities  set  forth  in  the  Order  since 
that  date  and  notice  of  such  published 
in  the  Federal  Register. 

Further  Additional  Designations.  On 
April  19.  2002.  the  Secretary  of  the 
Treasury,  in  considtation  with  the 
Secretary  of  State  and  the  Attorney 
General,  acting  pursuant  to  authorities 
set  forth  in  the  Order  designated  ten 
further  additional  persons  whose 
property  and  interests  in  property  are 
blocked.  The  names  of  these  further 
additional  persons  are  set  forth  in  the 
list  below.  Persons,  and  their  known 
aliases,  will  be  added  to  appendix  A  to 
31  CFR  chapter  V.  through  a  separate 
Fedval  Register  notice,  as  "specially 
designated  global  terrorists"  identified 
by  the  initials  "(SDGTl".  Appendix  A 
lists  the  names  of  persons  with  respect 
to  whom  transactions  are  subject  to  the 
various  economic  sanctions  programs 
administered  by  the  Office  of  Foreign 
Assets  Control. 

The  designations  by  the  Secretary  of 
the  Treasury  of  the  further  additional 
persons  listed  below  pursuant  to 
Executive  Order  13224  are  effective  on 
April  19,  2002.  All  property  and 
interests  in  property  of  any  designated 
person,  including  but  not  limited  to  all 
accounts,  that  are  or  come  within  the 
United  States  or  that  are  or  come  within 
the  possession  or  control  of  United 
States  persons,  including  their  overseas 
branches,  are  blocked  and  may  not  be 
transferred,  paid,  exported,  withdraMm, 
or  otherwise  dealt  in,  and  all 
transactions  or  dealings  by  U.S.  persons 
or  within  the  United  States  in  property 
or  interests  in  property  of  any 
designated  person  are  prohibited,  unless 
licensed  by  the  Office  of  Foreign  Assets 
Control  or  exempted  by  statute. 
In  Section  10  of  the  Order,  the 
President  determined  that  because  of 
the  ability  to  transfer  funds  or  assets 
instantaneously,  prior  notice  to  persons 
listed  in  the  Annex  to.  or  determined  to 


be  subject  to,  the  Order  who  might  have 
a  constitutional  presence  in  the  United 
States,  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Ch'der.  The  President  further 
determined  that  no  prior  notification  of 
a  determination  heed  be  provided  to  any 
person  who  might  have  a  constitutional 
presence  in  the  United  States.  In 
furtherance  of  the  objectives  of  the 
Order,  the  Secretary  of  the  Treasury  has 
determined  that  no  prior  notice  should 
be  afforded  to  the  subjects  of  the 
determinations  reflected  in  this  notice 
because  to  do  so  would  give  the  subjects 
that  opportunity  to  evade  the  measures 
described  in  the  Order  and, 
consequently,  render  those  measures 
ineffectual  toward  addressing  the 
national  emergency  declared  in  the 
Order. 

The  list  of  additional  designations 
follow: 

AL-FAWAZ,  Khalid  (a.k.a.  AL- 
FAUWAZ,  Khaled;  a.k.a.  AL-FAUWAZ, 
Khaled  A.;  a.k.a.  AL-FAWWAZ,  Khalid; 
a.k.a.  AL  FAWWAZ.  Khalid:  a.k.a.  AL 
FAWWAZ.  Khaled:  a.k.a.  AI^ 
FAWWAZ.  Khaled).  55  Hawarden  Hill. 
Brooke  Road.  London.  NW2  7BR. 
England;  DOB  25  Aug  1962. 

AL-MASRl.  Abu  Hamza  (a.k.a.  AL- 
MISRI.  Abu  Hamza;  a.k.a.  KAMEL. 
Mustafa;  a.k.a.  MUSTAFA.  Mustafa 
Kamel:  a.k.a.  EMAN.  Adam  Ramsey).  9 
Alboiune  Road.  Shepherds  Bush. 
London.  Wl2  OLW.  England;  8  Adie 
Road.  Hammersmith.  London.  W6  OPW. 
England:  DOB  15  Apr  1958. 

AOUADI.  Mohamed  Ben  Belgacem 
(a.k.a.  AOUADI,  Mohamed  Ben 
Belkacem),  Via  A.  Masina  n.7,  Milano, 
Italy;  DOB  11  Dec  1974;  FOB  Tunisia; 
Italian  Fiscal  Code: 
DAOMMD74T1 1Z352Z. 

BEN  HENI.  Lased;  DOB  5  Feb  1969; 
POB  Libya. 

BOUdiOUCHA,  Mokhtar  (a.k.a. 
BUSHUSHA.  Mokhtar),  Via  Milano 
n.38.  Spinadesco  (CR).  Italy:  DOB  13 
Oct  1969;  POB  Tunisia;  Italian  Fiscal 
Code:  BCHMHT69R13Z352T. 

CHARAABI.  Tarek  (a.k.a.  SHARAABI. 
Tarek).  Viale  Bligny  n.42.  Milano,  Italy; 
DOB  31  Mar  1970;  POB  Tunisia;  Italian 
Fiscal  Code:  CHRTRK70C31Z352U. 
ES  SAYED,  Abdelkader  Mahmoud 
(a.k.a.  ES  SAYED,  Kader),  Via  del  Fosso 
di  Centocelle  n.66,  Roma,  Italy;  DOB  26 
Dec  1962;  POB  Egypt;  Italian  Fiscal 
Code:  SSYBLK62T26Z336L. 

ESSID.  Sami  Ben  Khemais,  Via  Dubini 
n.3,  Gallarate  (VA),  Italy;  DOB  10  Feb 
1968;  POB  Tunisia;  Italian  Fiscal  Code: 
SSDSBN68B10Z352F. 

NASREDDIN,  Ahmed  Idris  (a.k.a. 
NASREDDIN,  Ahmad  I.;  a.k.a. 
NASREDDIN.  Hadj  Ahmed;  a.k.a. 
NASREDDINE.  Afajmed  Idriss),  Corso 
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Sempione  69.  20149  Milan.  Italy;  1  via 
delle  Scuole,  6900  Lugano.  Switzerland; 
Piazzale  Biancamano,  Milan,  Italy;  Rue 
de  Cap  Spartel,  Tangiers,  Morocco;  DOB 
22  Nov  1929;  POB  Adi  Ugri,  Ethiopia; 
Italian  Fiscal  Code: 
NSRDRS29S22Z3 1 5  Y. 

THE  AID  ORGANIZATION  OF  THE 
ULEMA  (a.k.a.  AL  RASHID  TRUST; 
a.k.a.  AL  RASHEED  TRUST;  a.k.a.  AL- 
RASHEED  TRUST;  a.k.a.  AL-RASHID 
TRUST),  new  a.k.a.  for  previous  entry 
with  new  address  information  in 
Pakistan:  302b-40,  Good  Earth  Coiut, 
Opposite  Pia  Planitarium,  Block  13a, 
Gulshan-I  Iqbal,  Karachi,  Pakistan;  617 
Clifton  Center.  Block  5,  6th  Floor. 
Clifton.  Karachi.  Pakistan;  605 
Landmark  Plaza,  11  Chundrigar  Road, 
Opposite  Jang  Building,  Karachi, 
Pakistan. 

Dated:  May  23.  2002. 
Loren  L.  Dohm, 

Deputy  Director,  Office  of  Foreign  Assets 
Control. 

Approved:  June  3.  2002. 

Kenneth  Lawson. 

Assistant  Secretary 

{Enforcement), Department  of  the  Treasury. 

(FR  Doc.  02-16341  Filed  6-25-02;  2:28  pm] 
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DEPARTMENT  OF  THE  TREASURY 

Offios  of  Foreign  Assets  Control 

Additional  Designations  of  Terrorism- 
Related  Bloclced  Persons 

AGENaES:  Office  of  Foreign  Assets 
Control,  Treasxuy. 

ACTION:  Notice. 

SUMMARY:  The  Treasury  Department's 
Office  of  Foreign  Assets  Control  is 
publishing  the  names  of  additional 
persons  whose  property  and  interests  in 
property  have  been  blocked  pursuant  to 
Executive  Order  13224  of  September  23, 
2001,  pertaining  to  persons  who 
commit,  threaten  to  commit,  or  support 
terrorism. 

DATES:  The  designations  by  the 
Secretary  of  the  Treasury  of  additional 
persons  identified  in  this  notice  whose 
property  and  interests  in  property  have 
been  blocked  pursuant  to  Executive 
Order  13224  are  effective  on  May  3, 
2002. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington.  DC  20220,  tel.:  202/622- 
2520. 

SUPPLEMENTARY  INFORMATION: 


Electronic  and  Facsimile  Availability 

This  docimient  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC."  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat®  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page), 
Tehiet,  or  FTP  protocol  is:  http:// 
fedbbs.access.gpo.gov.  This  document 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http://www.treas.gov/ofac, 
or  in  fax  form  through  the  Office's  24- 
hour  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  iax. 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

On  September  23,  2001.  President 
Bush  issued  Executive  Order  13224  (the 
"Order")  imposing  economic  sanctions 
on  persons  who  commit,  threaten  to 
commit,  or  support  certain  acts  of 
terrorism,  hi  an  annex  to  the  Order, 
President  Bush  identified  12  individuals 
and  15  entities  whose  assets  are  blocked 
pursuant  to  the  Order  (66  FR  49079. 
September  25.  2001).  Additional 
persons  have  been  blocked  pursuant  to 
authorities  set  forth  in  the  Order  since 
that  date  and  notice  of  such  published 
in  the  Federal  Register. 

Further  Additional  Designations.  On 
May  3,  2002,  the  Secretary  of  the 
Treasury,  in  consultation  with  the 
Secretary  of  State  and  the  Attorney 
General,  acting  pursuant  to  authorities 
set  forth  in  the  Order  designated  ten 
further  additional  persons  whose 
property  and  interests  in  property  are 
blocked.  The  names  of  these  further 
additional  persons  are  set  forth  in  the 
list  below.  Persons,  and  their  known 
aliases,  will  be  added  to  appendix  A  to 
31  CFR  chapter  V,  through  a  separate 
Federal  Register  notice,  as  "specially 
designated  global  terrorists"  identified 
by  the  initials  "[SDGT]".  Appendix  A 
lists  the  names  of  persons  with  respect 
to  whom  transactions  are  subject  to  the 
various  economic  sanctions  programs 
administered  by  the  Office  of  Foreign 
Assets  Control. 

The  designations  by  the  Secretary  of 
the  Treasury  of  the  further  additional 
persons  listed  below  pursuant  to 
Executive  Order  13224  are  effective  on 
May  3.  2002.  All  property  and  interests 
in  property  of  any  designated  person, 
inducing  but  not  limited  to  all 


accoimts.  that  are  or  come  within  the 
United  States  or  that  are  or  come  within 
the  possession  or  control  of  United 
States  persons,  including  their  overseas 
branches,  are  blocked  and  may  not  be 
transferred,  paid,  exported,  withdrawn, 
or  otherwise  dealt  in.  and  all 
transactions  or  dealings  by  U.S.  persons 
or  within  the  United  States  in  property 
or  interests  in  property  of  any 
designated  person  are  prohibited,  unless 
licensed  by  the  Office  of  Foreign  Assets 
Control  or  exempted  by  statute. 

In  Section  10  of  the  Order,  the 
President  determined  that  because  of 
the  ability  to  transfer  funds  or  assets 
instantaneously,  prior  notice  to  persons 
listed  in  the  Annex  to,  or  determined  to 
be  subject  to,  the  Order  who  might  have 
a  constitutional  presence  in  the  United 
States,  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order.  The  President  further 
determined  that  no  prior  notification  of 
a  determination  need  be  provided  to  any 
person  who  might  have  a  constitutional 
presence  in  the  United  States.  In 
furtherance  of  the  objectives  of  the 
Order,  the  Secretary  of  the  Treasury  has 
determined  that  no  prior  notice  should 
be  afforded  to  the  subjects  of  the 
determinations  reflected  in  this  notice 
because  to  do  so  would  give  the  subjects 
that  opportunity  to  evade  the  measures 
described  in  the  Order  and, 
consequently,  render  those  measures 
ineffectual  toward  addressing  the 
national  emergency  declared  in  the 
Order. 

The  list  of  additional  designations 
follow: 

Entity  (1) 

(1)  Askatasuna  (f.k.a.  Gestoras  Pro- 
Amnistia),  Spain 

Individuals  (7) 

(1)  Apaolaza  Sancho.  Ivan,  DOB  10 
November  1971;  POB  Beasain 
(Guipuzcoa),  Spain,  D.N.I.  44.129.178 

(2)  Berasategui  Escudero.  Ismael,  DOB 
15  June  1969;  POB  Eibar  (Guipuzcoa). 
Spain.  D.N.I.  15.379.555 

(3)  Gallastegui  Sodupe.  Lexuri,  DOB  18 
June  1969;  POB  Bilbao  (Vizcaya), 
Spain.  D.N.L  16.047.113 

(4)  Palacios  Alday,  Gorka,  DOB  17 
October  1974;  POB  Baracaldo 
(Vizcaya),  Spain.  D.N.I.  30.654.356 

(5)  Quintana  Zorrozua,  Asier,  DOB  27 
February  1968;  POB  Bilbao  (Vizcaya), 
Spain,  D.N.I.  30.609.430 

(6)  Rubenach  Roig.  Juan  Luis.  DOB  18 
September  1964;  POB  Bilbao 
(Vizcaya),  Spain,  D.N.I.  18.197.545 

(7)  Zubiaga  Bravo,  Manex,  DOB  14 
August  1979;  POB  Getxo  (Vizcaya). 
Spain.  D.N.I.  16.064.664 
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Dated.  May  23.  2002. 
Lonn  L.  Dohm, 

Deputy  Director,  Office  of  Foreign  Assets 
Control. 

Approved:  )une  3.  2002. 
Kmneth  Lawaon. 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury. 
[FR  Doc.  02-16342  Filed  6-25-02:  2:21  pml 
MLLMO  COM  4«ie-»-^ 

DEPARTMEHT  OF  THE  TREASURY 

Internal  Revenue  8«rvlo« 

Propoeed  CoNeetlon;  Comment 
Recfueet  for  Fonn  8453-F 

AQENCY:  Internal  Revenue  Service  (IRS), 

Treasviry. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8453-F,  U.S.  Estate  of  Trust  Income  Tax 
Declaration  and  Signature  for  Electronic 
and  Magnetic  Media  Filing. 

DATES:  Written  comments  should  be 
received  on  or  before  August  27,  2002, 
to  be  assured  of  consideration. 
AOORCSSes:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
R3R  nrnTMCR  MRMMATION  COMTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  or  through  the  Internet 
[La^uce.^4ack&irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLfMENTARY  INFORMATION: 

Title:  U.S.  EsUte  of  Trust  Income  Tax 
Declaration  and  Signature  for  Electronic 
and  Magnetic  Media  Filing. 

OMB  Number:  1545-0967. 

Form  Number:  8453-F. 

Abstract:  This  form  is  used  to  secure 
taxpayer  signatures  and  declarations  in 
conjimction  with  electronic  or  magnetic 
media  filing  of  trust  and  fiduciary 
income  tax  retvims.  Form  8453-F, 
together  with  the  electronic  or  magnetic 
media  transmission,  will  comprise  the 


taxpayer's  income  tax  return  (Form 
lt)41). 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  individuals,  or 
households. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Time  Per  Respondent:  50 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  830. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  acciiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity. of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  17,  2002. 
Gknn  Kirkland. 
mS  Reports  Clearance  Officer. 
[FR  Doc.  02-16397  Filed  6-27-02: 8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Propoeed  Collection;  Comment 
Retjueet  for  Form  8463-P 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasxuy. 

ACTION:  Notice  and  request  for 

comments. 


r:  The  Department  of  the 
Treastiry,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8453-P,  U.S.  Partnership  Declaration 
and  Signatiire  for  Electronic  Filing. 
DATES:  Written  comments  should  be     ' 
received  on  or  before  August  27,  2002 
to  be  asstired  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests- for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  or  through  the  internet 
{Lamice.Mack®irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Partnership  Declaration 
and  Signature  for  Electronic  Filing. 

OMB  Number:  1545-0970. 

Form  Number:  8453-P. 

Abstract:  This  form  is  used  to  secure 
the  general  partner's  signature  and 
declaration  in  conjunction  with  the 
electronic  filing  of  a  partnership  return 
(Form  1065).  For  8453-P.  together  with 
the  electronic  transmission,  will 
comprise  the  partnership's  return. 

Currsnf  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  47 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  390. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  18,  2002. 
Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  02-16398  Filed  6-27-02;  8:45  am] 

MLUNQ  COOE  4«0-01-^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Fund  Availability  Undar  Iha  VA 
Homalaai  Providars  Grant  and  Par 
DIani  ProQrani 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Notice. 

summary:  VA  is  announcing  the 
availability  of  funds  for  operational 
assistance  imder  the  per  diem 
component  of  VA's  Homeless  Providers 
Grant  and  Per  Diem  Program.  This 
Notice  contain^  information  concerning 
the  program,  application  process,  and 
amount  of  funding  available. 
DATES:  An  original  completed  and 
collated  per  diem  application  (plus  foiu 
completed  collated  copies)  for 
assistance  under  the  VA  Homeless 
Providers  Grant  and  Per  Diem  Program 
must  be  received  in  the  Grant  and  Per 
Diem  Field  Office.  Tampa,  FL,  by  4  p.m. 


Eastern  Time  on  August  14,  2002. 
Applications  may  not  be  sent  by 
facsimile  (FAX).  In  the  interest  of 
fairness  to  all  competing  applicants,  this 
deadline  is  firm  as  to  date  and  hoiu-,  and 
VA  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
material  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
imanticipated  delays  or  other  delivery- 
related  problems. 
ADDRESSES:  For  a  Copy  of  the 
Application  Package:  Download  directly 
from  VA's  Grant  and  Per  Diem  Program 
Web  page  at:  http://www.va.gov/ 
homeIess/page.cfin?pg=3  or  call  the 
Homeless  Providers  Grant  and  Per  Diem 
Program  Office  at  (toll-free)  1-877-332- 
0334.  For  a  document  relating  to  the  VA 
Homeless  Providers  Grant  and  Per  Diem 
Program,  sde  the  final  rule  codified  at  38 
CFR  17.700. 

Submission  of  Application:  An 
original  completed  and  collated  per 
diem  application  (plus  four  copies) 
must  be  submitted  to  the  following 
address:  Grant  and  Per  Diem  Program, 
Department  of  Veterans  Affairs,  10770 
North  46th  Street,  Suite  C-100,  Tampa, 
FL  33617.  Applications  must  be 
received  in  the  Grant  and  Per  Diem 
Field  Office  by  the  application  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Casey,  VA  Homeless  Providers 
Grant  and  Per  Diem  Program, 
Department  of  Veterans  Affairs,  10770 
North  46th  Street,  Suite  C-100,  Tampa, 
FL  33617;  (toll-free)  1-877-332-0334. 
SUPPt-EMENTARY  INFORMATION:  This 
Notice  announces  the  availability  of 
funds  for  assistance  vmder  VA's 
Homeless  Providers  Grant  and  Per  Diem 
Program  for  eligible  programs, 
established  after  November  10, 1992,  or 
expanded  after  November  30, 1999,  that 
have  not  previously  applied  for  or 
received  per  diem  in  connection  with  a 
grant  (see  38  CFR  17.716).  This  program 
is  authorized  by  Public  Law  107-95,  the 
Homeless  Veterans  Comprehensive 
Service  Programs  Act  of  1992,  as 
amended.  Funding  applied  for  under 
this  Notice  may  be  used  for  aid  for 
service  centers  and  supportive  housing. 
Funding  will  be  in  the  form  of  per  diem 
payments  issued  to  eligible  entities  for 
an  expected  period  not  to  exceed  36 
months  frtim  the  date  of  award,  subject 
to  availability  of  funds.  For  eligibility 
criteria  please  refer  to  38  CFR  Part 
17.716. 

VA  is  pleased  to  issue  this  Notice  of 
Fund  Availability  (NOFA)  for  the 
Homeless  Providers  Grant  and  Per  Diem 
Program.  The  Department  expects  to 


award  approximately  $13.5  million 
tmder  this  NOFA  pending  the 
availability  of  funds  in  Fiscal  Year  (FY) 
2003. 

Funding  available  under  this  NOFA  is 
being  offered  to  help  offset  the  operating 
expenses  of  existing  faith-based  and 
community-based  organizations  that  are 
capable  of  providing  supported  housing 
and/or  supportive  service  center 
services  for  homeless  veterans.  It  should 
be  noted  that  the  existing  regulations 
that  govern  current  procedures  for  per 
diem  funding,  limits  VA  payment  to 
one-half  of  the  cost  of  a  day  of  care  up 
to  the  per  day  rate  VA  pays  for  State 
Home  Domiciliary  care.  Revised 
regulations  are  being  prepared  to  adjust 
the  per  diem  payment  in  accordance 
with  38  United  States  Code  (USC) 
Section  2012.  This  may  result  in  higher 
per  diem  payments  once  the  finid 

Tlations  are  published, 
terested  organizations  should  know 
that  the  vast  majority  of  homeless 
veterans  in  this  country  suffer  bom 
mental  illness  or  substance  abuse 
disorders  or  are  dually  diagnosed  with 
both  mental  illness  and  substance  abuse 
disorders.  In.  addition,  many  homeless 
veterans  have  serious  medical  problems. 
Collaboration  with  VA  medical  centers, 
VA  community-based  outpatient  clinics 
or  other  health  care  providers  is  an 
important  aspect  of  assiiring  that 
homeless  veterans  have  access  to 
appropriate  health  care  services. 

"The  Urban  Institute's  analysis  of  data 
collected  through  the  1996  National 
Survey  of  Homeless  Providers  and 
Clients  indicates  that  21  percent  of  the 
homeless  population  is  found  in  rural 
and  suburban  locations.  Over  the  last 
eight  rounds  of  grants,  VA  awarded 
approximately  $63  million  to  help 
establish  306  projects  for  homeless 
veterans.  VA  also  provided  funding  in 
FY  2000  to  support  53  existing  programs 
in  order  to  make  additional  supported 
housing  services  available  to  homeless 
veterans.  To  date,  six  states  have  no 
grant  or  per  diem-funded  programs 
available  to  serve  homeless  veterans.  To 
date,  six  states  have  no  grant  or  per 
diem-funded  programs  available  to 
serve  homeless  veterans.  These  states 
include  Alaska,  Idaho,  Kansas, 
Montana,  North  Dakota,  and  New 
Hampshire.  Several  other  states  have 
only  one  or  two  grant  or  per  diem- 
funded  programs.  Also,  only  three  grant 
and  per  diem-funded  programs  are 
affiliated  with  Native  American  Tribal 
Governments.  VA  is  encouraging 
interested  faith-based,  community-based 
organizations,  and  Native  American 
Tribal  Governments  from  these  states 
and  rural  areas  of  the  country  to  apply 
for  funding  under  this  NOFA. 
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It  is  important  to  be  aware  that  VA 
places  great  emphasis  on  responsibility 
and  accountability.  VA  has  procedures 
in  place  to  monitor  services  provided  to 
homeless  veterans  and  outcomes 
associated  with  the  services  provided  in 
grant  and  per  diem-funded  programs. 
VA  is  also  implementing  new 
procedures  to  further  this  effort. 
Interested  faith-based  and  community- 
based  organizations  should  be  aware  of 
the  following: 

•  Each  per  diem-funded  program  will 
have  a  liaison  appointed  firom  a  nearby 
VA  medical  facility  to  provide  oversi^t 
and  monitor  services  provided  to 
homeless  veterans  in  the  per  diem- 
funded  program. 

•  Monitoring  will  include  at  least  an 
annual  review  of  each  per  diem 
program's  progress  toward  meeting 
internal  goals  and  objectives  in  helping 
veterans  attain  housing  stability, 
adequate  income  support,  and  self 
sufficiency  as  identified  in  each  [>er 
diem  program's  original  application. 

•  Each  per  diem-funded  program  will 
participate  in  VA's  national  program 
monitoring  and  evaluation  system 
administered  by  VA's  Northeast 
Program  Evaluation  Center  (NEPEC). 

•  It  is  the  intention  of  VA  to  develop 
specific  performance  targets  with 
respect  to  housing  for  homeless 
veterans.  NEPEC's  monitoring 
procedures  will  be  used  to  determine 
successful  accomplishment  of  these 
hoiising  outcomes  for  each  per  diem- 
funded  program. 

VA  encourages  all  eligible  and 
interested  entities  to  review  this  NOFA 
and  consider  applying  for  funds  to 
provide  service  for  homeless  veterans. 

Aotliarity:  VA's  Homeless  Providers  Grant 
and  Per  Diem  Program  is  authorized  by 
Public  Law  107-95  and  has  been  extended 
through  FY  2005.  The  program  is 
implemented  by  the  final  rule  codified  at  38 
CFR  17.700.  The  final  rule  was  published  in 
the  Federal  Register  on  June  1, 1994,  and 
February  27, 1995,  and  revised  February  11, 
1997.  The  regulations  can  be  found  in  their 
entirety  in  38  CFR,  Volume  1,  Sec.  17.700 
through  17.731.  Funds  made  available  under 
this  Notice  are  subject  to  the  requirements  of 
those  regulations. 

Allocation:  Approximately  $13.5 
million  is  available  for  the  per  diem 
component  of  this  program.  This 
funcung  is  expected  to  be  available  for 


a  maximum  of  36  months  from  the  date 
of  award,  subject  to  the  availability  of 
funds.  In  later  years,  continued  payment 
is  subject  to  availability  of  funds. 
Application  Requirements:  The 
specific  per  diem  application 
requirements  will  be  specified  in  the 
application  package.  Ine  package 
includes  all  required  forms  and 
certifications.  Conditional  selections 
will  be  made  based  on  criteria  described 
in  the  application.  Applicants  who  are 
conditionally  selected  will  be  notified  pf 
the  additional  information  needed  to 
confirm  or  clarify  information  provided 
in  the  application.  Applicants  will  then 
have  approximately  one  month  to 
submit  such  information.  If  an  applicant 
is  imable  to  meet  any  conditions  for  per 
diem  award  within  die  specified  time 
frame.  VA  reserves  the  right  to  not 
award  funds  and  to  use  the  funds 
available  for  other  applicants.  Grant 
recipients  who  received  prior  year 
funding  for  acquisition,  renovation  or 
new  construction  need  not  re^ply  for 
per  diem  for  those  portions  of  their 
programs  that  were  created  with  grant 
funds.  Per  diem  for  these  programs  is 
requested  in  the  grant  application  and 
paid  at  the  time  of  grant  project 
completion.  However,  if  sudh  entities 
desire  per  diem  for  programs  not  funded 
by  a  grant  award  under  VA's  Homeless 
Providers  Grant  and  Per  Diem  Program, 
an  application  resftonding  to  this  NOFA 
is  required. 

Dated:  June  24,  2002. 
Anthony  J.  Prindpi. 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  02-16402  Filed  6-27-02;  8:45  am] 


DEPARTMEHT  OF  VETERANS 
AFFAIRS 

Praaldant's  Task  Force  To  Imnrovo 
HMllh  Cera  IMIvory  for  Our  NMion's 
vewrans,  nuuuu  ot  Msviing 

The  Department  of  Veterans  AfCairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  President's 
Task  Force  to  Improve  Health  Care 
Delhreiy  {or  Our  Nation's  Veterans  is 
scheduled  for  Wednesday.  )uly  10, 
2002.  beginning  at  9  a.m.  and 
adjourning  at  5  p.m.  The  meeting  will 
be  held  in  the  Horizon  Ballroom  of  the 


Ronald  Reagan  Building  International 
Trade  Center,  1300  Pennsylvania 
Avenue.  NW..  Washington.  DC  and  is 
open  to  the  general  public. 

The  purpose  of  the  President's  Task 
Force  to  Improve  Health  Care  Delivery 
for  Our  Nation's  Veterans  is  to: 

(a)  Identify  ways  to  improve  benefits 
and  services  for  Department  of  Veterans 
Affairs  (VA)  beneficiaries  and 
Department  of  Defense  (DoD)  military 
retirees  who  are  also  eligible  for  benefits 
from  VA,  through  better  coordination  of 
the  activities  of  the  two  departments; 

(b)  Identify  opportunities  to  remove 
barriers  that  impede  VA  and  DoD 
coordination,  including  budgeting 
processes,  timely  billing,  cost 
accounting,  information  technology,  and 
reimbursement;  and 

(c)  Identify  opportunities  through 
partnership  between  VA  and  DoD,  to 
maximize  the  use  of  resources  and 
infrastructiue,  including  buildings, 
information  technology  and  data  sharing 
systems,  procurement  of  supplies, 
equipment  and  services. 

On  the  morning  of  July  10.  the 
President's  Task  Force  will  receive 
presentations  by  Dr.  Robert  Roswell. 
Under  Secretary  for  Health  (VA),  and 
Dr.  William  Winkenwerder,  Assistant 
Secretary  of  Defense  for  Health  Affairs, 
from  9  a.m.  to  10:30  a.m.  The  morning 
session  will  conclude  with  a  discussion 
of  the  next  steps  and  issues  leading  to 
the  Final  Report.  During  the  afternoon 
session,  the  seven  Work  Groups  will 
brief  the  Committee  in  this  order: 
Leadership  Chapter,  Benefits  Chapter. 
Resources  Chapter.  Pharmaceuticals 
Chapter.  Acquisition  and  Procurement 
Chapter,  Facilities  Chapter,  and 
Information  Management/Information 
Technology  Chapter. 

Interested  parties  can  provide  written 
comments  to  Mr.  Dan  Amon, 
Communications  Director.  President's 
Task  Force  .to  Improve  Health  Care 
Delivery  for  Our  Nation's  Veterans.  1401 
Wilson  Boulevard.  4th  Floor.  Arlington. 
Virginia  22209. 

Dated:  June  21.  2002. 

By  direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
[FR  Doc.  02-16403  Filed  6-27-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartM 

Standards  Of  Porfbrmanco  for  Now 
Stationary  Sourcoa;  Monitoring 
Raqulromonts 

CFR  Correction 

Jn  Title  40  of  the  Code  of  Federal 
Rcq^ations,  Part  60  (60.1  to  End). 


revised  as  of  July  1,  2001.  §60.4  is 
corrected,  on  page  34,  by  removing  the 
second  table  in  paragraph  (b)(DD)(l)  and 
on  page  28.  by  moving  the  second  table 
in  paragraph  (b)(D)(l)  to  the  end  of 
paragraph  (b)(DD)(l)  and  adding  the 
following  table  to  paragraph  (b)(D)(l)  in 
its  place. 

f60.4    AddTMS. 

*        *        *        *        * 
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DEPARTMENT  OF  AGRICULTURE 

ForMtS«rvlc« 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Flah  and  WIMIIta  Sarvica 

SO  CFR  Part  100 
RIN  101SA106 

Subaialanca  Managamant  Ragulatlona 
for  PubNe  Landa  hi  Alaaka.  Subpart  C 
and  Subpart  D— 2002-2003; 
Subaialanca  Taking  of  FMi  and 
WNonia  naguMiiona 

AQCNCm:  Forest  Service,  Agriculture: 
Fish  and  Wildlife  Service,  Interior. 
action:  Final  rule. 


t:  This  final  rule  establishes  - 
regulations  for  seasons,  harvest  limits, 
methods,  and  means  related  to  taking  of 
wildlife  for  subsistence  uses  in  Alaska 
diuing  the  2002-2003  regulatory  year. 
The  rulemaking  is  necessary  because  the 
regulations  governing  the  subsistence 
hwvest  of  wildlife  in  Alaska  are  subject 
to  an  annual  public  review  cycle.  This 
rulemaking  replaces  the  wildlife 
regulations  that  expire  on  Jime  30,  2002. 
This  rule  also  amends  the  regulations 
that  establish  which  Alaska  residents 
are  eligible  to  take  specific  species  for 
subsistence  uses. 

DATES:  Sections      .24(a)(1)  and  _.25  are 
effective  July  1.  2002.  Section  _.26  is 
effective  July  1,  2002,  through  June  30. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service, 
Attention:  Thomas  H.  Boyd,  Office  of 
Subsistence  Management:  (907)  786- 
3888.  For  questions  specific  to  National 
Forest  System  lands,  contact  Ken 
Thompson,  Regional  Subsistence 
Program  Manager,  USDA,  Forest 
Service,  Alaska  Region,  (907)  786-3888. 
SUPPt-EMENTARY  INFORMATION: 

Background 

In  Title  Vin  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  use.  3111-3126), 
Congress  found  that  "the  situation  in 
Alaska  is  imioue  in  that,  in  most  cases, 
no  practical  alternative  means  are 
available  to  replace  the  food  supplies 
and  other  items  gathered  from  nsh  and 
wildlife  which  supply  riiral  residents 
dependent  on  subsistence  uses;"  and 
that  "continuation  of  the  opportimity 
for  subsistence  uses  of  resources  on 
public  and  other  lands  in  Alaska  is 


threatened*   *   •."  As  a  result.  Title  VTH 
requires,  among  other  things,  that  the 
Secretary  of  the  Interior  and  the 
Secretary  of  Agriculture  (Secretaries) 
implement  a  joint  program  to  grant  a 
preference  for  subsistence  uses  of  fish 
and  wildlife  resources  on  public  lands 
in  Alaska,  unless  the  State  of  Alaska 
enacts  and  implements  laws  of  general 
applicability  that  are  consistent  with 
ANnXIA  and  that  provide  for  the 
subsistence  definition,  preference,  and 
participation  specified  in  Sections  803, 
804,  and  805  of  ANILCA. 

The  State  implemented  a  program  that 
the  Department  of  the  Interior 
previously  foimd  to  be  consistent  with 
ANILCA.  However,  in  December  1989, 
the  Alaska  Supreme  Court  niled  in 
McDowell  V.  State  of  Alaska  that  the 
rural  preference  in  die  State  subsistence 
statute  violated  the  Alaska  Constitution. 
The  Court's  ruling  in  McDowell  required 
the  State  to  delete  the  rural  preference 
from  the  subsistence  statute  and, 
therefore,  negated  State  compliance 
with  ANILCA.  The  Court  stayed  the 
effect  of  the  decision  until  July  1, 1990. 
As  a  result  of  the  McDowell  decision, 
the  Department  of  the  Interior  and  the 
Department  of  Agriculture 
(Departments)  assiuned,  on  July  1, 1990, 
responsibility  for  implementation  of 
Title  Vm  of  ANILCA  on  public  lands. 
On  June  29. 1990.  the  Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  were 
published  in  the  Federal  Register  (55 
FR  27114-27170). 

As  a  result  of  this  joint  process 
between  Interior  and  Agriculture,  these 
regulations  can  be  foimd  both  in  tides 
36,  "Parks,  Forests,  and  Public 
Property,"  and  50.  "Wildlife  and 
Fisheries."  of  the  Code  of  Federal 
Regulations  (CFR).  at  36  CFR  242.1-28 
and  50  CFR  100.1-28.  The  regulations 
contain  subparts  as  follows:  Subpart  A. 
General  Provisions;  Subpart  B,  Program 
Structure,  Subpart  C,  Board 
Determinations,  and  Subpart  D, 
Subsistence  Taking  of  Fish  and  Wildlife. 

Consistent  with  Subparts  A.  B.  and  C 
of  these  regulations,  as  revised  May  7. 
2002.  (67  FR  30559).  the  Departments 
established  a  Federal  Subsistence  Board 
to  administer  the  Federal  Subsistence 
Management  Program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretary  of  the  Interior  with 
coQcurrence  of  the  Secretary  of 
Agricult\ue:  the  Alaska  Regional 
Director.  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director.  U.S. 
National  Park  Service:  the  Alaska  State 
Director,  U.S.  Bureau  of  Land 
Management:  the  Alaska  Regional 
Director,  U.S.  Bureau  of  Indian  Affairs; 
and  the  Alaska  Regional  Forester,  USDA 


Forest  Service.  Through  the  Board,  these 
agencies  participated  in  the 
development  of  regulations  for  Subparts 
A,  B,  and  C,  and  the  annual  Subpart  D 
regulations. 

Federal  Subeietence  Regional  Advisory 
Councils 

Pursuant  to  the  Record  of  Decision. 
Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska, 
April  6, 1992,  and  the  Subsistence 
Management  Regidations  for  Federal 
Public  Lands  in  Alaska.  36  CFR  242.11 
(2002)  and  50  CFR  100.11  (2002).  and 
for  the  purposes  identified  therein,  we 
divide  Alaska  into  ten  subsistence 
resource  regions,  each  of  which  is 
represented  by  a  Federal  Subsistence 
Regional  Advisory  Council  (Regional 
Coimdl).  Tlie  Regional  Councils 
provide  a  fonun  tor  rural  residents,  with 
personal  knowledge  of  local  conditions 
and  resource  requirements,  to  have  a 
meaningful  role  in  the  subsistence 
management  of  fish  and  wildlife  on 
Alaska  public  lands.  The  Regional 
Council  members  represent  varied 
geographical,  cultural,  and  user 
diversity  within  each  region. 

Current  Rule 

Because  the  Subpart  D  regulations, 
which  establish  seasons  and  harvest 
limits  and  methods  and  means,  are 
subject  to  an  annual  cycle,  they  require 
development  of  an  entire  new  rule  each 
year.  Customary  and  traditional  use 
determinations  (Subpart  C)  are  also 
subject  to  an  annual  review  process 
providing  for  modification  each  year. 

Section .24  (Customary  and 

traditional  use  determinations)  was 
originally  published  in  the  Federal 
Register  (57  FR  22940)  on  May  29. 1992. 
The  regiUations  at  36  CFR  242.4  and  50 
CFR  100.4  define  "customary  and 
traditional  use"  as  "a  long-established, 
consistent  pattern  of  use,  incorporating 
beliefs  and  customs  which  have  been 
transmitted  from  generation  to 
generation.*  *  *"  Since  that  time,  the 
Board  has  made  a  number  of  Customary 
and  Traditional  Use  Determinations  at 
the  request  of  impacted  subsistence 
users.  Those  modifications,  along  with 
some  administrative  corrections,  were 
•  published  in  the  Federal  Register  (59 
FR  27462.  published  May  27, 1994:  59 
FR  51855,  published  October  13, 1994; 
60  FR  10317,  published  February  24. 
1995;  61  FR  39698.  published  July  30. 
1996;  62  FR  29016.  published  May  29. 
1997;  63  FR  35332.  published  June  29, 
1998:  63  FR  46148,  published  August 
28. 1998:  64  FR  35776,  published  July 
1. 1999;  65  FR  40730.  published  June 
30.  2000:  and  66  FR  33744.  published 
June  25.  2001).  During  its  May  13-14. 
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2002.  meeting,  the  Board  made 
additional  customary  and  traditional 
use  determinations  in  addition  to 
various  annual  season  and  harvest  limit 
changes. 

The  Departments  of  the  Interior  and 
Agriculture  published  a  proposed  rule 
on  August  27,  2001  (66  FR  45082),  to 
amend  subparts  C  and  D  of  36  CFR  242 
and  50  CFR  100.  The  proposed  rule 
opened  a  60-day  comment  period, 
which  closed  on  October  26,  2001.  The 
Departments  advertised  the  proposed 
rule  by  mail,  radio,  and  newspaper. 
During  that  period,  the  Regional 
Coimcils  met  and,  in  addition  to  other 
Regional  Council  business,  received 
suggestions  for  proposals  from  the 
public.  The  Board  received  a  total  of  48 
proposals  for  changes  to  subparts  C  and 
D.  Subsequent  to  the  60-day  review 
period,  the  Board  prepared  a  booklet 
describing  the  proposals  and  distributed 
it  to  the  public.  The  public  had  an 
additional  30  days  in  which  to  comment 
on  the  proposals  for  changes  to  the 
regulations.  The  10  Regional  Councils 
met  again,  received  public  comments, 
and  formulated  their  recommendations 
to  the  Board  on  proposals  for  their 
respective  regions.  Six  of  the  proposals 
were  withdrawn  frtim  consideration  by 
their  originators,  and  a  seventh  was 
withdrawn  on  the  death  of  the 
originator.  The  Regional  Councils  had  a 
substantial  role  in  reviewing  the 
proposed  rule  and  making 
recommendations  for  the  final  rule. 
Moreover,  the  Council  Chairs,  or  their 
designated  representatives,  presented 
their  Coimcil's  recommendations  at  the 
Board  meeting  of  May  13-14,  2002. 
These  final  regulations  reflect  Board 
review  and  consideration  of  Regional 
Council  recommendations  and  public 
comments.  The  public  has  had 
extensive  opportunity  to  review  and 
comment  on  all  changes.  Additional 
details  on  the  recent  Board 
modifications  are  contained  below  in 
Analysis  of  Proposals  Adopted  by  the 
Board. 

Applicability  of  Subparts  A,  B,  and  C 

Subparts  A,  B,  and  C  (unless 
otherwise  amended)  of  the  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  50  CFR  100.1  to  100.23 
and  36  CFR  242.1  to  242.23,  remain 
effective  and  apply  to  this  rule. 
Therefore,  all  definitions  located  at  50 
CFR  100.4  and  36  CFR  242.4  apply  to 
regulations  found  in  this  subpart. 

Analysis  of  Proposals  Rejected  by  the 
Board 

The  Board  rejected  10  proposals  and 
part  of  1  other.  All  but  one  of  these 
rejections  were  based  on 


recommendations  from  the  respective 
Regional  Council  and  additional  factors. 
In  the  case  of  the  one  rejection 
inconsistent  with  the  Regional  Council 
recommendation,  the  Coimcil  had 
recommended  deferral.  The  Board  also 
failed  to  take  action  on  one  proposal, 
which,  in  effect,  resulted  in  a  rejection 
of  that  proposal. 

The  Board  rejected  one  proposal 
requesting  that  black  and  brown  bears 
be  included  in  the  definition  of 
"furbearer"  and  that  bear  parts  be 
allowed  to  be  sold.  In  this  case,  most  of 
the  cultural  resource  use  information 
compiled  during  proposal  analysis,  the 
potential  adverse  biological  impacts, 
most  Regional  Council 
recommendations,  and  the  public 
comments  did  not  support  the  request. 

Fovir  proposals  requested  revising  the 
designated  hunter  provisions  for  deer  in 
Southeast.  The  Board  rejected  these 
proposals  as  being  detrimental  to 
subsistence  users  and  unnecessary  for 
conservation  purposes. 

Two  other  proposals  requested 
closing  Federal  lands  to  non-Federally 
qualified  users  or  establishing  different 
harvest  limits  for  non-local  users  of  deer 
in  Southeast  Alaska.  The  Board  rejected 
these  proposals  because  subsistence 
opportunities  were  already  being 
satisfied  and  the  changes  would  have 
constituted  an  unnecessary  restriction 
on  nonsubsistence  users. 

One  proposal  requested  allowing  the 
take  of  antlerless  deer.  This  proposal 
was  rejected  because  the  deer 
population  in  the  area  coidd  not  support 
an  antlerless  deer  harvest. 

One  proposal  requested  closing 
Federal  lands  to  the  use  of  aircraft  for 
access  for  the  taking  of  moose.  The 
Board  rejected  this  proposal  because  the 
moose  population  in  the  area  could 
support  both  subsistence  and 
nonsubsistence  harvest  and  such  an 
access  restriction  would  needlessly 
restrict  subsistence  and  nonsubsistence 
users. 

One  proposal  requested,  in  part, 
establishing  a  new  subsistence  himting 
season  for  moose  and  closure  of  Federal 
lands  to  nonsubsistence'  users.  This  new 
season  portion  of  the  proposal  was 
rejected  for  conservation  reasons  and 
because  the  area  proposed  for  closure 
has  an  adequate  population  of  moose  to 
allow  the  hiuvest  by  both  subsistence 
and  nonsubsistence  users. 

One  proposal  requested  closing 
Federal  lands  to  the  harvest  of  moose 
and  caribou  by  nonsubsistence  users. 
This  proposal  was  rejected  because 
there  was  no  conservation  concern  iii 
the  area,  and  the  proposed  change 
would  place  untaecessary  restrictions  on 
nonsubsistence  users. 


One  proposal  requested  moving  the 
season  for  moose  earlier  in  the  fall.  The 
Board  rejected  this  proposal  as 
detrimental  to  subsistence  users. 

The  Board  deferred  action  on  four 
proposals  and  part  of  one  other  proposal 
in  order  to  allow  communities  or 
Regional  Councils  additional  time  to 
review  the  issues  and  provide 
additional  information.  Six  of  the 
originally  submitted  proposals  were 
withdrawn  frxim  consideration  by  their 
originators,  and  one  was  withdrawn  as 
a  result  of  the  demise  of  the  originator. 

Analjrsis  of  Proposals  Adopted  by  the 
Board 

The  Board  adopted  25  proposals. 
Some  of  these  proposals  were  adopted 
as  submitted  and  others  were  adopted' 
with  modifications  suggested  by  the 
respective  Regional  Council,  developed  . 
during  the  analysis  process,  or  during 
the  Board's  public  deliberations. 

All  of  the  adopted  proposals  were 
recommended  for  adoption  by  at  least 
one  of  the  Regional  Councils  and  were 
based  on  meeting  customary  and 
traditional  uses,  harvest  practices,  or 
protecting  wildlife  populations. 
Detailed  information  relating  to 
justification  for  the  action  on  each 
proposal  may  be  foimd  in  the  Board 
meeting  transcripts,  available  for  review 
at  the  Office  of  Subsistence 
Management.  3601  C  Street.  Suite  1030. 
Anchorage.  Alaska,  or  on  the  Office  of 
Subsistence  Management  website  (httpJ 
/www. r7. fws.gov/asm/home. html\. 
Additional  minor  technical 
clarifications  have  been  made,  which 
result  in  a  more  readable  document. 

Multiple  Regions 

The  Board  adopted  a  modification 
resulting  in  the  following  change  in  the 

regulations  found  in  § .25.  which 

affects  residents  of  all  Regions. 

•  Established  a  new  definition  for 
"handicraft"  and  revised  the  uses 
permitted  of  subsistence-harvested 
resources  to  allow  the  sale  of 
handicrafts  made  from  black  bear  fur. 

Southeast  Region 

The  Board  adopted  two  proposals 
affecting  residents  of  the  Southeast 
Region  resulting  in  the  following  change 
to  the  regulations  foimd  in  §  _.26. 

•  Revised  the  brown  bear  educational 
permit  harvest  provisions  in  Unit  4. 

•  Revised  the  management  structure 
for  goat  in  Unit  5(A). 

Southcentral  Region 

The  Board  adopted  three  proposals 
affecting  residents  in  the  Southcentral 
Region  resulting  in  the  following 
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changes  to  the  regulations  found  in 
S_.24  and  §     .26. 

•  Revised  tEe  harvest  limit,  pennit 
allocation,  and  season  for  moose  in  Unit 
6(C). 

•  Allowed  the  educational/cultural 
take  of  a  moose  for  a  culture  camp  in 
either  Unit  11  or  Unit  12. 

•  Revised  the  customary  and 
traditional  use  determination  and  closed 
the  season  for  ruffed  grouse  in  Unit  7 
and  reduced  the  harvest  limit  for  spruce 
grouse  in  Unit  7. 

Additionally,  the  U.S.  Fish  and 
Wildlife  Service,  Office  of  Subsistence 
Management,  used  its  delegated 
authority  to  adjust  lynx  seasons  and 
harvest  limits  consistent  with  the 
ADF&G  Lynx  Harvest  Management 
Strategy.  The  Office  of  Subsistence 
Management,  in  May  2002,  exercised 
this  authority  and  adjusted  the  lynx 
seasons  in  Units  7, 11, 13,  and  15. 

Kodiak/Aleutians  Region 

The  Board  adopted  three  proposals 
affecting  residents  in  the  KcKliak/ 
Aleutians  Region  resulting  in  the 
following  chuiges  to  the  regulations 
found  in  §    .26. 

•  RevisMthe  season  for  caribou  in 
parts  of  Units  9  and  10. 

•  Revised  hunt  area  boundaries  and 
harvest  limit  for  deer  in  Unit  8. 

•  Established  a  season  for  moose  in 
part  of  Unit  9. 

Bristol  Bay  Repon 

The  Board  adopted  four  proposals 
affecting  residents  in  the  Bristol  Bay 
Region  resulting  in  the  follovong 
duuoges  to  the  regulations  foimd  in 
S_.26. 

•  Revised  the  Western  Brown  Bear 
Management  Area  for  Unit  17  and  part 
of  Unit  9. 

•  Aligned  the  caribou  season  in  a 
portion  of  Unit  1 7  with  the  State  season. 

•  Aligned  the  permit  requirements  for 
moose  in  a  portion  of  Unit  1 7  with  State 
pennit  requirements. 

•  Revised  the  harvest  limit  for  beavn 
in  Unit  17. 

Additionally,  the  U.S.  Fish  and 
Wildlife  Service,  Office  of  Subsistence 
Management  used  its  delegated 
authority  responding  to  a  Special  Action 
request  nom  the  Bristol  Bay  Regional 
Council  to  close  an  antierless  moiose 
season  in  Unit  9(C)  consistent  with 
conservation  of  healthy  populations  and 
sound  wildlife  management  principles. 

Yukon/Kuskokwim  Region 

The  Board  adopted  one  proposal 
affecting  residents  of  the  Yukon/ 
Kuskokvnm  Region  resulting  in  the 
following  change  to  the  regidations 
found  in  §  _.24  and  §  _.26. 


•  Revised  the  customary  and 
traditional  use  determination, 
simplified  the  hunt  area  descriptions, 
and  added  a  special  provision  for 
caribou  in  Unit  18. 

Western  Interior  Region 

The  Board  adopted  one  proposal 
affecting  residents  of  the  Western 
Interior  Region  resiUting  in  the 
following  change  to  the  regulations 
found  in  $     .26. 

•  Established  an  opportunity  for 
ceremonial  take  for  religious  ceremonies 
in  Units  21  and  24. 

Seward  Peninsula  Region 

The  Board  adopted  five  proposals 
afiiscting  residents  of  the  SeMrard 
Peninsula  Region  resulting  in  the 
follo%ving  change  to  the  rtqgulations 
found  in  §_.26. 

•  Opened  a  season  earlier  and 
eliminated  some  subunit  distinctions  for 
brown  bear  in  Unit  22. 

•  Revised  the  seasons  and  closed 
Federal  lands  to  nonsubsistenoe  hunting 
for  moose  in  portions  of  Unit  22. 

•  Restricted  harvest  to  certain 
communities  for  moose  m  a  portion  of 
Unit  22(B). 

•  Provided  for  the  ceremonial  take  of 
one  bull  moose  and  one  muskox  in  Unit 
22. 

•  Increased  the  harvest  quota  for 
muskox  in  Unit  22. 

Northwest  Arctic  Region 

The  Board  adopted  two  proposals 
affecting  residents  of  the  Northwest 
Arctic  Region  resulting  in  the  following 
changes  to  the  regulations  found  in 
§_.26. 

•  Revised  the  seasons  and  quota 
announcement  process  and  added  a 
requirement  for  the  destruction  of 
trophy  value  of  horns  for  sheep  in  Unit 
23  and  a  portion  of  Unit  26. 

•  Revised  the  seasons  and  harvest 
limits  ha  lynx  in  Unit  23. 

Eastern  Interior  Region 

The  Board  adopted  two  proposals 
affecting  residents  of  the  Eastern  Interior 
Region  resulting  in  the  following 
chuges  to  the  regulations  found  in 
S_.26. 

•  Increased  the  harvest  quota  for 
caribou  in  a  portion  of  Units  20(E)  and 
25(C). 

•  Revised  the  season  and  removed  the 
antier  restriction  for  moose  in  part  of 
Unit  20(E). 

Additionally,  the  U.S.  Fish  and 
Wildlife  Service,  Office  of  Subsistence 
Maiiagement,  by  delegated  authority 
adjusted  lynx  seasons  and  harvest  limits 
consistent  with  the  ADFkG  Lynx 
Harvest  Management  Strategy.  The 


Office  of  Subsistence  Management,  in 
May  2002,  exercised  this  authority  and 
adjusted  the  lynx  seasons  in  Units  12 
and  20. 

North  Slope  Region 

The  Board  adopted  two  proposals 
afiiscting  residents  of  the  North  Slope 
Region  resulting  in  the  following 
changes  to  the  regulations  found  in 
S_.26. 

•  Revised  the  controlled  use  area 
restrictions  for  moose  to  align  with  State 
regulations  in  a  portion  of  Unit  26. 

•  Expanded  the  open  area  and 
extended  the  season  for  moose  in  a 
portion  of  Unit  26. 

These  final  regulations  reflect  Board 
review  and  consideration  of  Regional 
Council  recommendations  and  public 
comments.  All  Board  members  have 
reviewed  this  rule  and  agree  with  its 
substance.  Because  this  rule  relates  to 
public  lands  managed  by  an  agency  or 
agencies  in  both  the  Departments  of 
Agriculture  and  the  Interior,  identical 
text  would  be  incorporated  into  36  CFR 
part  242  and  50  CFR  part  100. 

Administrative  Prooedure  Act 
Compliance 

The  Board  finds  that  additional  public 
notice  imder  the  Administrative 
Proosdure  Act  (APA)  for  this  final  rule 
is  unnecessary,  and  contrary  to  the 
public  interest.  The  Board  has  provided 
extensive  opportimity  for  public  input 
and  involvement  in  excess  of  standard 
APA  requirements,  including 
participation  in  multiple  Regional 
Council  meetings,  adoitionil  public 
review  and  comment  on  all  proposals 
for  regulatory  change,  and  opportunity 
for  addition^  public  comment  during 
the  Board  meeting  prior  to  deliberation. 
Additionally,  an  administrative 
mechanism  exists  (and  has  been  used  by 
the  public)  to  request  reconsideration  of 
the  Board's  decision  on  any  particular 
proposal  for  regulatory  chuige.  Over  the 
11  years  the  Program  has  been 
operating,  no  bcnaefit  to  the  public  has 
been  demonstrated  by  delaying  the 
effective  date  of  the  regulations.  A  lapse 
in  regulatory  control  could  seriously 
affect  the  continued  viability  of  wildlife 
populations,  adversely  impact  future 
subsistence  opportunities  for  rural 
Alaskans,  and  would  generally  fail  to 
serve  the  overall  public  interest. 
Tlierefore,  the  Board  finds  good  cause 
pursuant  to  5  U.S.C.  553  (d)  to  make  this 
rule  effective  less  than  30  days  after 
publication. 

Coofbrmance  With  Statntoiy  and 
Regulatory  AvdMNrMas 

National  Environmental  Policy  Act 
Con^liance — A  Draft  Environmental 
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Impact  Statement  (DEIS)  that  described 
four  alternatives  for  developing  a 
Federal  Subsistence  Management 
Program  was  distributed  for  public 
comment  on  October  7, 1991.  That 
document  described  the  major  issues , 
associated  with  Federal  subsistence 
management  as  identified  through 
public  meetings,  written  comments,  and 
staff  analysis  and  examined  the 
environmental  consequences  of  the  four 
alternatives.  Proposed  regulations 
(subparts  A,  B,  and  C)  that  would 
implement  the  preferred  alternative 
were  included  in  the  DEIS  as  an 
appendix.  The  DEIS  and  the  proposed 
administrative  regulations  presented  a 
framework  for  an  annual  regulatory 
cycle  regarding  subsistence  hunting  and 
fishing  regulations  (subpart  D).  The 
Final  Environmental  Impact  Statement 
(FEIS)  was  published  on  February  28, 
1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS,  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  it  was  the  decision  of  the 
Secretary  of  the  Interior,  with  the 
concurrence  of  the  Secretary  of 
Agriculture,  through  the  U.S. 
Department  of  Agriculture-Forest 
Service,  to  implement  Alternative  IV  as 
identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD),  signed  April  6. 1992).  The  DEIS 
and  the  selected  alternative  in  the  FEIS 
defined  the  administrative  framework  of 
an  annual  regulatory  cycle  for 
subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  subparts  A, 


B,  and  C  (57  FR  22940-22964. 
published  May  29,  1992)  implemented 
the  Federal  Subsistence  Management 
Program  and  included  a  framework  for 
an  annual  cycle  for  subsistence  hunting 
and  fishing  regulations. 

An  environmental  assessment  has 
been  prepared  on  the  expansion  of 
Federal  jurisdiction  over  fisheries  and  is 
available  by  contacting  the  office  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  The  Secretary  of  the  Interior 
with  the  concurrence  of  the  Secretary  of 
Agriculture  has  determined  that  the 
expansion  of  Federal  jurisdiction  does 
not  constitute  a  major  Federal  action, 
significantly  affecting  the  human 
environment  and  has,  therefore,  signed 
a  Finding  of  No  Significant  Impact. 

Compliance  with  Section  810  of 
ANILCA — A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process  on 
the  Federal  Subsistence  Management 
Program.  The  intent  of  all  Federal 
subsistence  regulations  is  to  accord 
subsistence  uses  of  fish  and  wildlife  on 
public  lands  a  priority  over  the  taking 
of  fish  and  wildlife  on  such  lands  for 
other  purposes,  unless  restriction  is 
necessary  to  conserve  healthy  fish  and 
wildlife  populations.  The  final  Section 
810  analysis  determination  appeared  in 
the  April  6, 1992,  ROD,  which 
concluded  that  the  Federal  Subsistence 
Management  Program,  under 
Alternative  IV  with  an  annual  process 
for  setting  himting  and  fishing 
regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  it  does 
not  appear  that  the  program  may 
significantly  restrict  subsistence  uses. 

During  the  environmental  assessment 
process,  an  evaluation  of  the  effects  of 
this  rule  was  also  conducted  in  ■ 
accordance  with  Section  810.  This 


evaluation  supports  the  Secretaries' 
determination  that  the  final  rule  will  not 
reach  the  "may  significantly  restrict" 
threshold  for  notice  and  hearings  under 
ANILCA  Section  810(a)  for  any 
subsistence  resources  or  uses. 

Paperwork  Reduction  Act — This  rule 
contains  information  collection 
requirements  subject  to  Office  of 
Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995.  It  applies  to  the 
use  of  public  lands  in  Alaska.  The 
information  collection  requirements  are 
approved  by  OMB  under  44  U.S.C.  3501 
and  have  been  assigned  clearance 
niunber  1018-0075,  which  expires  July 
31,  2003.  Federal  agencies  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a  current 
valid  OMB  control  number. 

CurrenUy,  information  is  being 
collected  by  the  use  of  a  Federal 
Subsistence  Registration  Permit  and 
Designated  Hunter  Application.  The 
information  collected  on  these  two 
permits  establishes  whether  an 
applicant  qualifies  to  participate  in  a 
Federal  subsistence  hunt  on  public  land 
in  Alaska  and  provides  a  report  of 
harvest  and  the  location  of  harvest.  The 
collected  information  is  necessary  to 
determine  harvest  success,  harvest 
location,  and  population  health  in  order 
to  make  management  decisions  relative 
to  the  conservation  of  healthy  wildlife 
populations.  Additional  harvest 
information  is  obtained  from  harvest 
reports  submitted  to  the  State  of  Alaska. 
The  recordkeeping  burden  for  this 
aspect  of  the  program  is  negligible  (1 
hour  or  less).  This  information  is 
accessed  via  computer  data  base. 


Form 


Federal  Sut>sistence 
Registration  Per- 
mit. 

Designated  Hunter 
Application. 


Estimated 
number  of  re- 
spondents 


5,000 


2.000 


Completion 

time  for  each 

form 


Va  hour 


'/•hour 


Estimated  an- 
nual response 


5,000 


2,000 


Estimated  an- 
nual tHjrden 
(in  hours) 


1,250 


500 


Hourly  cost  for 
respondent 


$20.00 


20.00 


Financial  tMjrden  on  respondents 


$5.00  each  or  $25,000  total. 


$5.00  each  or  $10,000  total. 


You  may  direct  comments  on  the 
burden  estimate  or  any  other  aspect  of 
this  form  to:  Information  Collection 
Officer.  U.S.  Fish  and  Wildlife  Service. 
1849  C  Street.  NW.  MS  224  ARLSQ. 
Washington.  DC  20240;  and  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (Subsistence). 
Washington.  DC  20503.  Additional 
information  collection  requirements 
may  be  imposed  if  local  advisory 
committees  subject  to  the  Federal 


Advisory  Committee  Act  are  established 
under  subpart  B.  Such  requirements 
will  be  submitted  to  OMB  for  approval 
prior  to  their  implementation. 

Economic  Effects— T\us  rule  is  not  a 
significant  rule  subject  to  OMB  review 
under  Executive  Order  12866.  This 
rulemaking  will  impose  no  significant 
costs  on  small  entities;  this  rule  does 
not  restrict  any  existing  sport  or 
commercial  fishery  on  the  public  lands, 
and  subsistence  fisheries  will  continue 


at  essentially  the  same  levels  as  they 
presently  occur.  The  exact  number  of 
businesses  and  the  amount  of  trade  that 
will  result  ftt)m  this  Federal  land- 
related  activity  is  unknown.  The 
aggregate  effect  is  an  insignificant 
positive  economic  effect  on  a  number  of 
small  entities,  such  as  ammunition, 
snowmachine,  and  gasoline  dealers.  The 
number  of  small  entities  affected  is 
unknown;  but,  the  fact  that  the  positive 
effects  will  be  seasonal  in  nature  and 
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will,  in  most  cases,  merely  continue 
preexisting  uses  of  public  lands 
indicates  that  they  will  not  be 
significant. 

In  general,  the  resources  to  be 
harvested  under  this  rule  are  already 
being  harvested  and  consumed  by  the 
local  harvester  and  do  not  result  in  an 
additional  dollar  benefit  to  the 
economy.  However,  we  estimate  that  2 
million  pounds  of  meat  are  harvested  by 
subsistence  users  annually  and,  if  given 
an  estimated  dollar  value  of  $3.00  per 
pound,  would  equate  to  about  $6 
million  in  food  value  state-wide. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations  or 
governmental  jurisdictions.  The 
Departments  certify  based  on  the  above 
figures  that  this  rulemaking  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regiilatory 
Flexibility  Act.  Under  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  801  et  seq.).  this 
rule  is  not  a  major  rule.  It  does  not  have 
an  effect  on  the  economy  of  $100 
million  or  more,  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  and  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreisn-based  enterprises. 

Title  Vni  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
priority  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  these 
regulations  have  no  potential  takings  of 

grivate  property  implications  as  defined 
y  Executive  Order  12630. 
The  Secretaries  have  determined  and 
certify  pursuant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  this  rulemaking  will  not 


Area 


Unit  1(C) 


1(A) 
KB) 
1(C) 


1(D) 
1(A) 
KB) 


impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  State 
governments  or  private  entities.  The 
implementation  of  this  rule  is  by 
Federal  agencies  and  there  is  no  cost 
imposed  on  any  State  or  local  entities  or 
tribal  governments. 

The  Secretaries  have  determined  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  regarding  civil  justice 
reform. 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Title  VIII  of  ANILCA  precludes  the  State 
from  exercising  subsistence 
management  authority  over  fish  and 
wildlife  resources  on  Federal  lands 
unless  it  meets  certain  reouirements. 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects.  The 
Bureau  of  Indian  Affairs  is  a 
participating  agency  in  this  rulemaking. 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  or  use.  This  Executive 
Order  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  this 
final  rule  is  not  expected  to  significantly 
affect  energy  supply,  distribution,  or 
use,  this  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required. 

Drafting  Information — William 
Knauer  drafted  these  regulations  under 
the  guidance  of  Thomas  H.  Boyd,  of  the 
Office  of  Subsistence  Management, 
Alaska  Regional  Office,  U.S.  Fish  and 
Wildlife  Service,  Anchorage,  Alaska. 
Taylor  Brelsford.  Alaska  State  Office, 
Bureau  of  Land  Management;  Sandy 


Rabinowitch,  Alaska  Regional  Office, 
National  Park  Service;  Ida  Hildebrand, 
Alaska  Regional  Office,  Bureau  of 
Indian  Affairs;  Greg  Bos,  Alaska 
Regional  Office.  U.S.  Fish  and  Wildlife 
Service:  and  Ken  Thompson,  USDA- 
Forest  Service  provided  additional 
guidance. 

ListofSub|ects 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish.  National 
forests.  Public  lands.  Reporting  and 
recordkeeping  requirements,  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  Fish.  National 
forests.  Public  lands,  Reporting  and 
recordkeeping  requirements.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  the  Federal  Subsistence 
Board  amends  Title  36.  part  242,  and 
Title  50,  part  100,  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART   —SUBSISTENCE 
MANAGEMENT  REGULATIONS  FOR 
PUBLIC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  36 
CFR  part  242  and  50  CFR  part  100 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  3.  472.  551.  668dd. 
3101-3126;  18.  U.S.C.  3551-3586;  43  U.S.C. 
1733. 

Subpart  C— Board  Datarmlnationa 

2.  In  Subpart  C  of  36  CFR  part  242 
and  50  CFR  part  100,  §  _.24(a)(l)  is 
revised  to  read  as  follows: 

f  _,24    Customary  and  traditional  us* 
dstarminations. 

(a)*  *  * 

(1)  Wildlife  determinations.  The  nu-al 
Alaska  residents  of  the  listed 
communities  and  areas  have  a 
customary  9nd  traditional  use  of  the 
specified  species  on  Federal  public 
lands  within  the  listed  areas: 


Species 


Blade  Bear  . 

Brown  Bear 
Brown  Bear 
Brown  Bear 


Brown  Bear 

Deer 

Deer 


Determination 


Residents  of  Unit  KC).  1(D),  3.  and  residents  of 
Hoonah.  Pelican.  Point  Baker.  Sitka,  and 
Tenakee  Springs. 

Residents  of  Unit  KA)  except  no  subsistence  for 
residents  of  Hyder. 

Residents  of  Unit  1(A).  Petersburg,  and  WrangeH, 
except  no  subsistence  for  residents  of  Hyder. 

Residents  of  \fnH  1(C).  Hainei.  Hoonah,  Kake. 
Klukwan.  Ska^way,  and  Wrangell.  except  no 
subsistence  for  resklents  of  Gustavus. 

Resklentsof  1(D). 

Residents  of  1(A)  and  2. 

Resklents  of  Unit  1(A),  reskJents  of  1(B).  2  and  3. 
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Area 


1(C) 

1(D) 
KB) 
1(C) 


KB) 

1(C)  Bemer's  Bay 

KD) 

Unit  2  

2 


UnKS 


3,  Wrangell  and  Mitkof  Islands 

Unit  4 

4 


Units 
5 


5 

5 

5 

5 

Unit  6(A) 


6,  reniainder 


6 

6(A) 


6(C)  and  (D) 
6(A)  


6(B)  and  (C) 

6(D) 

6(A)  


6.  remainder 


Unit  7  

7 

7,  Brown  Mountain  hunt  area 

7,  ttiat  portk)n  draining  into  Kings  Bay 

7,  remainder  

7 

7 

Unit  8  


8 

8 

8 

Unit  9(D)  

9(A)  and  (B) 


9(A) 
9(B) 
9(C) 
9(D) 
9(E) 


9(A)  and  (B) 
9(C) 


9(D) 


op6ClvS 

Deer 

Deer 

Goat 

Goat 

Moose 

Moose  

Moose  

Brown  Bear 

Deer 

UBOi    ........>•><■■•■>>> 

Moose 

Brown  Bear 

Deer  

Goat 

Black  Bear 

Brown  Bear 

Deer 

Goat 

Moose  

WoM _ 

Black  Bear  

Black  Bear  

Brown  Bear 

Goat 

Goat 

Moose 

Moose  

Moose  

Wolf 

WoH 

Brown  Bear 

Caribou  

Goat 

Moose 

Moose  

onGOp 

Ruffed  Grouse  

Brown  Bear 

UOOi    

Elk 

Goat 

Bison 

Black  Bear 

Brown  Bear 

Brown  Bear 

Brown  Bear 

Brown  Bear 

Brown  Bear 

Caribou  

Caribou  

Carit)ou  


Determinatkxi 


Resklents   of   1(C)   and   (D),   and   resklents  of 

Hoonah.  Kake,  and  Peterstxjrg. 
No  Federal  subsistence  priority. 
Resklents  of  Units  1(B)  and  3. 
Resklents  of  Haines,  Kake.  Klukwan,  Peterstxirg, 

and  Hoonah. 
Resklents  of  Units  1 ,  2,  3,  and  4. 
No  Federal  subsistence  priority. 
Resklents  of  Unit  1(D). 
No  Federal  subsistence  priority. 
Resklents  of  Unit  1(A)  and  residents  of  Units  2 

and  3. 
Resklents  of  Unit  1(B)  and  3,  and  resklents  of 

Port  Alexander,  Port  Protectk)n,  R.  Baker,  and 

Meyer's  Chuck. 
Resklents  of  Units  1(B).  2,  and  3. 
Resklents  of  Unit  4  and  Kake. 
Resklents  of  Unit  4  and  resklents  of  Kake,  Gusta- 
vus, Haines,  Petersburg.  R.  Baker.  Khjkwan, 

Port  Protectton.  Wrangell,  and  Yakutat. 
Resklents  of  Sitka.  Hoonah.  Tenakee,  PeKcan, 

Funter  Bay.  Angoon,  Port  Alexar>der.  and  Elfin 

Cove. 
Resklents  of  Unit  5(A). 
Resklents  of  Yakutat. 
Resklents  of  Yakutat. 
Resklents  of  Unit  5(A). 
Resklents  of  Unit  5(A). 
Resklents  of  Unit  5(A). 
Resklents  of  Yakutat  and  resklents  of  6(C)  arxl 

6(D).  except  no  subsistence  for  Whittier. 
Resklents  of  Unit  6(C)  and  6(D),  except  no  sub- 
sistence for  Whittier. 
No  Federal  sut>sistence  priority. 
Resklents  of  Unit  5(A).  6(C).  Chenega  Bay  and 

Tatitlek. 
Resklents  of  Unit  6(C)  and  (D). 
Unit  6(A)— Resklents  of  Units  5(A).  6(A),  6(B)  and 

6(C). 
Residents  of  Units  6(A).  6(B)  and  6(C). 
No  Federal  subsistence  prk>rity. 
Resklents  of  Units  5(A),  6.  9,  10  (Unimak  Island 

only),  11-13  and  the  resklents  of  CtNCkakxm. 

and  16-26. 
Resklents  of  Units  6.  9,  10  (Unimak  Island  only), 

11-13  and  the  resklents  of  Chk:kakx>n  and  16- 

26. 
No  Federal  subsistence  priority. 
No  Federal  subsistence  priority. 
Resklents  of  Port  Graham  and  English  Bay. 
Resklents  of  Chenega  Bay  and  Tatitlek. 
No  Federal  subsistence  prkxity. 
No  Federal  subsistence  priority. 
No  Federal  subsistence  priority. 
Resklents  of  Okl  Hartx>r,  Akhk)k,  Larsen  Bay, 

Kariuk,  Ouzinkie.  and  Port  Uons. 
Residents  of  Unit  8. 
Resklents  of  Unit  8 
No  Federal  subsisterice  priority. 
No  Federal  subsistence  priority. 
Resklents  of  Units  9(A)  and  (B).  and  17(A),  (B). 

and(C). 
Resklents  of  Pedro  Bay. 
Resklents  of  Unit  9(B). 
Residents  of  Unit  9(C). 

Residents  of  Units  9(D)  and  10  (Unimak  Island). 
Resklents  of  Chignik.   Chignik  Lagoon,   Chignik 

Lake,  Egegik.  Ivanof  Bay,  Perryville.  Pitot  Point, 

Ugashik,  and  Port  Heklen/Meshik. 
Resklents  of  Units  9(B),  9(C)  and  17. 
Resklents  of  Unit  9(B).  9(C),  17  and  resklents  of 

Egegik. 
Resklents  of  unit  9(D).  and  resklents  of  Akutan, 

False  Pass. 
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Area 


9(E) 

9(A).  (B).  (C)  and  (E) 

9(D) 

9(B)  

9,  remainder  

9 : 

9(A).  (B).  (C).  &  (E)  

Unit  10  Unimal(  Island 

Unit  10  Unimak  Island 

10,  remainder  

10 

Unit  11  

1 1 ,  north  of  the  Sanford  River 

11,  remainder 

11,  north  of  the  Sanford  River 
11,  remainder  

11,  north  of  the  Sanford  River 

11,  remainder  

11  , 

1 1 .  north  of  tfw  Sanford  River 

11,  remainder  

11.  north  of  the  Sanford  River 


11,  remairtder 


Spedes 
Carit>ou  

Moose 

Moose 

onOOp   .........>.*•.■ 

Sheep  

Wolf 

Beaver  

Brown  Bear 

Caribou  

CaritxMJ  

Wolf 

Bison 

Black  Bear 

Black  Bear  

Brown  Bear 

Brown  Bear 

Caribou  

Caribou  

Goat 

Moose 

Moose 

Sheep  


Sheep 


11 


Determination 


Wolf 


Residents  of  Units  9(B),  (C).  (E),  17,  and  residents 
of  Nelson  lagoon  and  Sand  Point. 

Residents  of  Unit  9(A),  (B).  (C),  and  (E). 

Residents  of  CokJ  Bay.  False  Pass,  King  Cove, 
Nelson  Lagoon,  and  Sand  Point. 

Resktents  of  lliamna,  Newhalen,  Nondalton,  Pedro 
Bay,  Port  Alsworth,  and  residents  of  Lake  Clark 
ltotk)nal  Parte  and  Preserve  within  Unit  9(B). 

No  determination. 

Resklents  of  Units  6,  9,  10  (Unimak  Island  only), 
11-13  and  the  residents  of  Chrckaloon  and  16- 
26. 

Resklents  of  Units  9(A),  (B),  (C),  (E),  and  17. 

Resklents  of  Units  9(D)  and  10  (Unimak  Island). 

Resklents  of  Akutan,  False  Pass,  King  Cove,  and 
Sand  Point. 

hto  determinatksn. 

Resklents  of  Units  6,  9,  10  (Unimak  Island  only), 
11-13  and  ttie  residents  of  ChKkakxm  and  16- 
26. 

No  Federal  subsistence  priority. 

Resklents  of  Chistochina,  Chitina,  Copper  Center, 
Gakona,  Glennallen,  Gulkana,  Kenny  Lake, 
Mentasta  Lake,  Slana,  Tazlina,  Tonsina,  and 
Units  11  and  12. 

Resklents  of  Chistochina,  Chitina,  Copper  Center, 
Gakona,  Glennallen,  Gulkana,  Kenny  Lake, 
Mentasta  Lake,  Slana,  Tazlina,  Tonsina,  and 
Unit  11. 

Resklents  of  Chistochina,  Chitina.  Copper  Center, 
Gakona,  Glennallen,  Gulkana,  Kenny  Lake, 
KAentasta  Lake,  Slana,  Tazlina,  Tonsina.  and 
Units  11  and  12. 

Resklents  of  Chistochina,  Chitina.  Copper  Center, 
Gakona,  Glennallen,  Gulkana,  Kenny  Lake, 
Mentasta  Lake,  Slana,  Tazlina,  Tonsina,  arnl 
Unit  11. 

Resklents  of  Units  11,  12,  and  13  (A)— (D)  and 
the  resklents  of  Chnkaloon,  Healy  Lake,  and 
Dot  Lake. 

Resklents  of  Units  11  and  13  (A)— (D)  and  the 
resklents  of  Chk:kakx>n. 

Resklents  of  Unit  1 1  and  the  resklents  of  Chitina, 
Chistochina.  Copper  Center.  Gakona, 
Glennallen.  Gulkana.  Mentasta  Lake.  Slana, 
Tazlina,  Tonsina,  and  Dot  Lake. 

Resklents  of  Units  11.  12.  and  13  (A)— (D)  and 
ttie  residents  of  ChKkakxm.  Healy  Lake,  and 
Dot  Lake. 

Resklents  of  Units  11,  13  (A)— (D),  and  the  resi- 
dents of  Chk^kakxxi. 

Resklents  of  Unit  12  and  the  communities  and 
areas  of  Chistochina,  Chitina,  Copper  Center, 
Dot  Lake,  Gakona,  Glennallen,  Gulkana,  Healy 
Lake,  Kenny  Lake,  Mentasta  Lake,  Slana. 
McCarthy/South  Wrangell/  South  Parte,  Tazlina 
arnl  Tonsina;  resklents  along  the  Nat>esna 
Road— Milepost  0-46  (Nabesna  Road),  and 
-residents  ak>ng  the  McCarthy  Road— Milepost 
0-62  (McCarthy  Road). 

Resklents  of  the  communities  and  areas  of 
Chisana,  Chistochina,  Chitina,  Copper  Center, 
Gakona,  Glennallen,  Gulkana,  Kenny  Lake, 
iwlentasta  Lake,  Slana,  McCarthy/South 
Wrangell/  South  Park,  Tazlina  and  Tonsina; 
resklents  ak>r>g  the  Tok  Cutoff — Milepost  79- 
110  (Mentasta  Pass),  resklents  atong  the 
Nabesna  Road— Milepost  0-46  (Nabesna 
Road),  and  resklents  ak>ng  ttie  McCarthy 
Road— Wolf  Milepost  0-62  (McCarthy  Road). 

Resklents  of  Units  6,  9,  10  (Unimak  Island  only), 
11-13  and  the  resklents  of  Chnkakxxi  and  16- 
26. 
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Area 


Species 

Grouse  (Spruce,  Blue,  Ruffed  and 
Sharp-tailed). 

Rarmigan  (Rock,  Willow  and  White- 
tailed). 

Brown  Bear 

Caribou 

Moose 

Moose 

Moose : 

Sheep 

Wolf 

Brown  Bear 

Caribou  

Caribou  

Caribou  

Caribou 


Determinatkxi 


11 

11  

Unlt12 

12 

12,  south  of  a  line  from  Noyes  Mountain,  southeast 
of  the  confluence  of  Tatschunda  Creek  to 
Nabesna  River. 

-12,  east  of  the  Nabesna  River  and  Nabesna  Gla- 
cier, south  of  the  Winter  Trail  from  Pk:kerel  Lake 
to  the  Canadian  Border. 

12,  remainder  

12 

12 

Unit  13 

13(B)  

13(C) : :., 

13(A)  &  (D)  

13(E) , : :... 


13(D)  

13(A)  and  (D) 

13(B)  

13(C) 

13(E)  


13(D) 

13 

13 

13 :. 

Unit  14(B)  and  (C)  

14 

14 

14(A)  and  (C) 

Unit  15(C)  

15,  remainder 

15 

15(C),  Port  Graham  and  English  Bay  hunt  areas 

15(C),  Seklovia  hunt  area 

15 ; 

15 

15 

15 : 

15 : 

Unit  16(B) 


Goat  .. 
Moose 

Moose 

Moose 

Moose 


Sheep 
Wolf ... 


Grouse  (Spruce,  Blue,  Ruffed  & 
Sharp-tailed). 

Rarmigan  (Rock,  Willow  and  White- 
tailed). 

Brown  Bear 

Goat 

Moose  

Sheep 

Black  Bear 

Black  Bear  

Brown  Bear 

Goat ..-: 

Goat  

Moose 

Sheep  

Ptarmigan  (Rock,  Willow  and  White- 
tailed). 

Grouse  (Spruce) 

Grouse  (Ruffed)  

Black  Bear  


Residents  of  Units  11,  12.  13  and  ttie  resklents  of 
ChickakxKi,  15.  16.  20(D).  22  and  23. 

Residents  of  Units  11.  12.  13  and  ttie  resklents  of 
Chk:kaloon,  15,  16.  20(D),  22  and  23. 

Residents  of  Unit  12  and  Dot  Lake,  Chistochina, 
Gakona,  Mentasta  Lake,  and  Slana. 

Residents  of  Unit  12  and  resklents  of  Dot  Lake, 
Healy  Lake,  and  Mentasta  Lake. 

Resklents  of  Unit  11  north  of  62nd  parallel,  resi- 
dents of  Unit  12,  13(A)— (D)  and  the  resklents 
of  Chickakxm,  Dot  Lake,  and  Healy  Lake. 

Residents  of  Unit  12  and  Healy  Lake. 


Resklents  of  Unit  12  and  residents  of  Dot  Lake, 

Healy  Lake,  and  Mentasta  Lake. 
Residents   of   Unit    12   and    resklents   of   Wolf 

Chistochina,     Dot    Lake,     Healy     Lake,     and 

Mentasta  Lake. 
Resklents  of  Units  6.  9.  10  (Unimak  Island  only). 

11-13  and  the  residents  of  Chk:kaloon  and  16- 

26. 
Resklents  of  Unit  13  and  Slana. 
Resklents  of  Units  11.  12  (akxig  ttie  Nabesna 

Road).  13,  resklents  of  Unit  20(D)  except  Fort 

Greely,  and  ttie  resklents  of  Chk^kaloon 
Residents  of  Units  11,  12  (atong  the  Nabesna 

Road),  13,  and  the  resklents  of  Chk^cakxxi,  Dot 

Lake  and  Healy  Lake. 
Resklents  of  Units  11,  12  (akxig  the  Nat>esna 

Road),  13,  and  the  resklents  of  Chickaloon 
Resklents  of  Units  11.   12  (ak>ng  the  Nabesna 

Road),   13,  and  the  residents  of  Chrckakion. 

McKinley  Village,  and  ttie  area  akxig  ttie  Partes 

Highway  between  milepost  216  and  239  (except 

no  subsistence  for  resklents  of  Denali  Natkmal 

Parte  headquarters). 
No  Federal  subsistence  priority. 
Residents    of    Unit    13    and    ttie    resklents    of 

Chickakx>n  and  Slana. 
Resklents  of  Units  13,  20(D)  except  Fort  Greely, 

and  the  residents  of  Chk:kakx)n  and  Slana. 
Resklents  of  Units  12,  13  and  ttie  resklents  of 

Chickaloon,  Healy  Lake,  Dot  Lake  and  Slana 
Resklents    of    Unit    13    and    the    resklents    of 

Chk:kak>on   McKinley   Village.   Slana.   and  the 

area  akxig  the  Partes  Highway  between  milepost 

216  and  239  (except  no  subsistence  fex  resi- 
dents of  Denali  National  Parte  headquarters). 
No  Federal  sut>sistence  priority. 
Resklents  of  Units  6,  9,  10  (Unimak  Island  only), 

1 1-13  and  the  resklents  of  Chk:kak>on,  and  16- 

26. 
Resklents  of  Units  11.  13  and  the  resklents  of 

Chk*akx>n,  15,  16,  20(D),  22  &  23. 
Resklents  of  Units  11.  13  and  the  resklents  of 

Chk;kak)on,  15.  16,  20(D),  22  &  23.  , 
No  Federal  subsistence  priority. 
No  Federal  subsistence  priority. 
No  Federal  subsistence  priority. 
No  Federal  subsistence  priority. 
Residents  of  Port  Graham  and  Nanwaiek  only. 
No  Federal  subsistence  priority, 
fto  Federal  subsistence  prkxity. 
Resklents  of  Port  Graham  and  Nanwaiek. 
Resklents  Seklovia  area. 
Residents  of  Ninitehik,  Nanwaiek,  Port  Graham. 

and  Seklovia. 
No  Federal  subsistence  priority. 
Residents  of  Unit  15. 


Resklents  of  Unit  15. 

No  Feeleral  subsistence  prkxity. 

Resklents  of  Unit  16(B). 
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Area 


Species 

Brown  Bear 

Moose ~... 

Moose 

Sheep  

Wolf 

Grouse  (Spruce  arKJ  Ruffed) 

Ptarmigan  (Rock,  Willow  and  White- 
tailed). 
Biacl(  Bear 

Bladt  Bear  

Brown  Bear 

Brown  Bear 


Determination 


16 

16(A) 

16(B) » 

16 

16 

16 ; '. 

16 

Unit  17(A)  and  that  portion  of  17(B)  draining  into 
Nuyakuk  Lake  and  Tikchik  Lake. 

17,  remainder  

17(A) , 

17(A)  and  (B),  those  portk)ns  north  and  west  of  a 
line  tieginning  from  the  Unit  18  boundary  at  the 
northwest  end  of  Nenevok\ake,  to  the  southem 
point  of  upper  Togiak  Lake,  and  northeast  to  the 
northern  point  of  Nuyakuk  Lake,  northeast  to  the 
point  where  the  Unit  17  boundary  intersects  the 
Sfwtgun  Hills. 

17(B),  ttiat  portion  draining  into  Nuyakuk  Lake  and 
Tikchik  Lake. 

17(B)  and  (C) 

17 

Unit  17(A,  that  portion  west  of  ttie  Izavieknik  River, 
Upper  Togi£U(  Lake,  Togiak  Lake,  and  ttie  main 
course  of  the  Togiak  River. 

Unit  17(A)— That  portkm  north  of  Togiak  Lake  that 
includes  Izavieknik  River  drainages. 

17(A)  and  (B),  tfiose  portk>ns  north  artd  west  of  a 
line  beginning  from  the  Unit  18  bourxlary  at  tfte 
northwest  end  of  Nenevok  Lake,  to  the  soutfiem 
point  of  upper  Togiak  Lake,  and  northeast  to  the 
northern  point  of  Nuyakuk  Lake,  northeast  to  the 
point  wtiere  ttie  Unit  17  tXMjrKlary  intersects  ttie 
Shotgun  Hills. 

Unit  17(B),  that  portkm  of  Togiak  htational  Wtkllife 
Refuge  within  Unit  17(B). 

17(A)  and  (B),  those  portions  north  and  west  of  a 
line  beginning  from  the  Unit  18  boundary  at  ttie 
northwest  end  of  Nenevok  Lake,  to  the  southem 
point  of  upper  Togiak  Lake,  and  northeast  to  the 
nortfiem  point  of  Nuyakuk  Lake,  norttieast  to  ttie 
point  where  the  Unit  17  boundary  Intersects  ttie 
Shotgun  Hills. 

17(A) , : , 


Unit  17(A)— That  portion  north  of  Togiak  Lake  that 

includes  Izavieknik  River  drainages. 
Unit  17(B)— That  portion  witfiin  ttie  Togiak  National 

WikJItte  Refuge. 
17(B)  and  (C) 

17 

17 

Unit  18 

18 


18,  that  portk>n  of  the  Yukon  River  drainage  up- 
stream of  Russian  Mission  and  that  portk)n  of  tfie 
Kuskokwin  River  drainage  upstream  of,  but  not 
including  the  Tuiuksak  River  drainage.. 


Brown  Bear 

Brown  Bear 
Caribou  

Caritxxi  

Caribou  

Caritxxj  


Caribou 
Moose  .. 


Moose 

Moose 

Moose 

Moose  

Wo» 

Beaver  

Black  Bear 

Brown  Bear 
Moose 


No  Federal  subsistence  priority. 

No  Federal  subsistence  priority. 

Resklents  of  Untt  16(B). 

No  Federal  subsistence  priority. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only), 

11-13  and  ttie  resklents  of  Chk^kaloon,  and  16- 

26. 
Residents  of  Units  11,  13  and  the  residents  of 

ChKkakxxi,  15.  16.  20(D).  22  and  23. 
Resklents  of  Units  11.  13  and  ttie  resklents  of 

ChKkakxjn,  15,  16,  20(D),  22  and  23. 
Resklents  of  Units  9(A)  and  (B),  17,  and  resklents 

of  Akiak  and  Akiacfiak. 
Resklents  of  Units  9(A)  and  (B),  and  17. 
Resklents  of  Unit  17,  and  resklents  of  Akiak, 

Akiacfiak,  Goodnews  Bay  and  Platinum. 
Resklents  of  Kwethluk. 


Resklents  of  Akiak  and  Akiachak. 

Resklents  of  Unit  17. 

Resklents  of  Units  9(B),  17  and  resklents  of  Lime 

Village  and  Stony  River. 
Resklwrts      of      Goodnews      Bay,      Platinum, 

Quinliagak,  Eek,  Tuntutuliak.  and  Napakiak. 

Resklents  of  Akiak,  Akiacfiak,  and  Tuiuksak. 
Resklents  of  Kwethluk. 


Resklents  of  Betfiel,  Goodnews  Bay,  Platinum, 
Quinhagak,  Eek,  Akiak,  Akiacfiak.  and  Tuiuksak. 
Tuntutuliak,  and  Napakiak. 

Resklents  of  Kwethluk. 


Resklents  of  Unit  17  and  resklents  of  Goodnews 
Bay  and  Platinum;  however,  no  subsistence  for 
residents  of  Akiacfiak,  Akiak  and  Quinhagak. 

Resklents  of  Akiak.  Akiacfiak. 

Resklents  of  Akiak,  Akiacfiak. 

Resklents  of  Unit  17,  and  residents  of  Nondalton. 

Levetock,  Goodnews  Bay,  and  Rattnum. 
Resklents  of  Units  6,  9.  10  (Unimak  Island  only), 

11-13  and  the  resklents  of  Chk:kak)on,  and  16- 

26 

Resklents  of  Units  9(A),  (B),  (C),  (E),  and  17. 

Resklents  of  Unit  18,  resklents  of  Unit  19(A)  living 
downstream  of  the  Hok>kuk  River,  and  resklents 
of  Holy  Cross,  Stebbins,  St.  Mk:hael,  Twin  Hills, 
and  Togiak. 

(Resklents  of  Akiacfiak,  Akiak,  Eek,  Goodnews 
Bay.  Kwethluk.  Mt.  Village,  r4apaskiak,  Platinum, 
Quinfiagak,  St.  Mary's,  and  Tuhjksak. 

Resklents  of  Unit  18  and  resklents  of  Upper 
Kalskag,  Aniak.  and  Chuathbakjk. 
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Area 


18,  remainder 

18 

18 

Unit  19(C).(D)  

19(A)  and  (B) 

19(C) 

19(D) 

19(A)  and  (B) 

19(C) - - 

19(D)  ..'.^ 

19(A)  and  (B) 

Unit  19(B).  west  of  the  Kogmkluk  River 

19(C) 

19(D)... 

19 

Unit  20(D) 

20(F) 

20(E)....: 

20(F)  , 

20(A) 


20(B) 
20(C) 


20(D)  and  (E) 

20(F)  

20(A).  


20(B) 
20(B) 


Species 
Moose 

Muskox 

Wolf 

Bison 

Brown  Bear ^. 

Brown  Bear 

Brown  Bear 

Caribou  

Caribou  

Caribou  

Moose  

Moose 

Moose 

Moose  

Wolf 

Bison 

Black  Bear 

Brown  Bear 

Brown  Bear~ 

Caribou  


Caribou 
Caribou 


Determination 


Caribou 

Caritxxi 
Moose  . 


Moose 


Moose 


Resklents  of  Unit  18  and  resklents  of  Upper 
Kalskag  and  Lower  Kalskag. 

No  Federal  subsistence  priority. 

Resklents  of  Units  6,  9,  10  (Unimak  Island  only). 
11-13  and  ttie  residents  of  Chk*akx>n  and  16- 
26. 

No  Federal  subsistence  priority. 

Resklents  -  of  Units  19  and  18  within  the 
Kuskokwim  River  drainage  upstream  from,  and 
including,  tfie  Johnson  River. 

No  Federal  subsisterK:e  prkxity. 

Resklents  of  Units  19(A)  and  (D),  and  resklents  of 
Tulusak  and  Lower  Kalskag. 

Resklents  of  Units  19(A)  and  19(B),  resklents  of 

.  Unit  18  within  the  Kuskokwim  River  drakiage 

upstream   from,    and    kiduding,    ttie   Johnson 

River,  and  resklents  of  St.  Marys,  Marshall,  Pik>t 

Station,  Russian  MIsskxi. 

Resklents  of  Unit  19(C),  and  resklents  of  Lime  Vil- 
lage, McGrath,  Nikolai,  and  TeUda. 

Resklents  of  Unit  19(D),  and  resklents  of  Lime  Vil- 
lage, Sleetmute,  and  Stony  River. 

Residents  of  Unit  18  within  Kuskokwim  River 
drainage  upstream  from  and  including  tfie  John- 
son River,  and  Unit  19. 

Resklents  of  Eek  and  Quinhagak. 

Resklents  of  Unit  19. 

Resklents  of  Unit  19  and  resklents  of  Lake 
Minchumina. 

Resklents  of  Units  6,  9,  10  (Unimak  Island  only), 
11-13  and  the  resklents  of  Chk:kakx>n  and  16- 
26. 

No  Federal  subsistence  priority. 

Residents  of  Unit  20(F>and  resklents  of  Stevens 
Village  and  Manley. 

Residents  of  Unit  12  and  Dot  Lake. 

Residents  of  Unit  20(F)  and  resklents  of  Stevens 
Village  and  Manley. 

Residents  of  Cantwell.  Nenana,  and  tfiose  domi- 
ciled between  milepost  216  and  239  of  the 
Pari(S  Highway.  No  sut>sistence  priority  for  resi- 
dents of  househokls  of  the  Denali  Natk>nal  Parte 
Headquarters. 

Residents  of  Unit  20(B),  Nenana,  and  Tanana. 

Resklents  of  Unit  20(C)  living  east  of  the 
Teklanika  River,  resklents  of  Cantwell.  Lake 
Minchumina,  Manley  Hot  Springs,  MInto, 
Nenena,  Nikolai,  Tanana,  Talkla,  and  tfiose 
domk:iled  between  milepost  216  and  239  of  tfie 
Partes  Highway  and  between  milepost  300  and 
309.  No  subsistence  priority  for  resklents  of 
households  of  the  Denali  National  Parte  Head- 
quarters. 

Residents  of  20(D),  20(E),  and  Unit  12  north  of 
the  Wrangell-St.  Elias  National  Parte  and  Pre- 
serve. 

Residents  of  20(F),  25(D),  and  Manley. 

Residents  of  Cantwell,  Minto,  and  Nenana,  McKin- 

- .  ley  Village,  the  area  along  the  Partes  Highway 
between  mileposts  216  and  239,  except  no  sub- 
sistence for  residents  of  housefiokls  of  tfie 
Denali  National  Parte  Headquarters. 

Minto  Flats  Management  Area— resklents  of  Minto 
and  Nenana. 

Remainder— resklents  of  Unit  20(B),  and  resklents 
of  Nenana  and  Tanana. 
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Area 


20(C) 


20(D) 

20(F)  

20(F)  

20,  remainder 

20(D) 

20(D) 

Un«21  

21(A) 

21(B)  &  (C)  ... 

21(D) 

21(E)  

21(A) 

21(B)  and  (C) 

21(D) 

21(E) 

21  

Unit  22(A)  

22(B)  

22(C).  (D).  (E) 

22 

22(A) 


22,  rennainder 

22  ...- 

22(B) 

22(C) 

22(D) 

22(E) 

22 

22 

22 

Unit  23  


Species 


Moose 


Mooee  

Moose 

Wdf 

Wolf 

Grouse,  (Spruce,  Ruffed  and  Sharp- 
tailed). 
Ptarmigan  (Rock  and  Willow) 

Brown  Bear 

Caribou  

Caribou  

Carftwu  

Cartwu  

Mooee .". 

Mooee 

Mooee  

Wdl - 

Black  Bear 

Black  Bear 

Black  Bear 

Brown  Bear 

Caribou  


CariMM 

Mooee  . 
Muikoif 
Muskox 
IMuskox 

Musi 

Wolf     y 

Grouse  (Spruce) 

Ptarmigan  (Rock  and  Wiik>w) 
Black  Bear 


Determirtation 


Resklents  of  Unit  20(C)  (except  tttat  portk>n  within 
Denali  ftational  Park  and  Present  and  that  por- 
tion east  of  the  Tekianika  River),  and  reskJents 
of  Cantweil,  Manley,  Minto,  Nenana,  the  Parks 
Highway  from  milepost  300-309,  Nikolai. 
Tanana,  Telkla,  McKinley  Village,  and  the  area 
akxig  the  Parks  Highway  between  mileposts 
216  and  239.  No  subsistence  for  resklents  of 
househokte  of  the  Denali  Natk>nal  Park  Head- 
quarters. 

Resklents  of  Unit  20(D)  and  resklents  of 
Tanacross. 

Resklents  of  Unit  20(F),  Manley,  Minto,  and  Ste- 
vens Village. 

Resklents  of  Unit  20(F)  and  resklents  of  Stevens 
Village  and  Manley. 

Resklents  of  Units  6,  9,  10  (Unimak  Island  only). 
11-13  and  the  resklents  of  Chwkakxin  and  16- 
26. 

Resklents  of  Units  11.  13  and  the  resklents  of 
ChwkakMn.  15, 16,  20(D),  22,  and  23. 

Resklents  of  Units  11,  13  and  the  residents  of 
Chtekak)on.  15, 16,  20(D),  22,  and  23. 

Resklents  of  Units  21  and  23. 

Resklents  of  Units  21(A),  21(D),  21(E),  Aniak, 
Chuathbaluk,  Crooked  Creek,  McGrath,  and 
TakotrM. 

Resklents  of  Units  21(B),  21(C),  21(D),  and 
Tartarw. 

Resklents  of  Units  21(B),  21(C),  21(D),  and 
HusKa. 

ResMlenIs  of  Units  21(A),  21(E)  and  Aniak, 
Chuathbaluk,  Crooked  Creek,  McGrath,  and 
Takotna. 

Resklents  of  Units  21(A),  (E),  Takotna.  McGralh. 
Aniak,  and  Crooked  Creek. 

Resklents  of  Units  21(B)  and  (C),  Tanana,  Ruby, 
and  Galena. 

Resklents  of  Units  21(D),  Huslia.  and  Ruby. 

Resklents  of  Unit  21(E)  and  resklents  of  Russian 
Misskxi. 

Resklents  of  Units  6,  9.  10  (Unimak  Island  only). 
11-13  arxl  the  resklents  of  ChKkakxm,  and  16- 
26 

Of  Unit  22(A)  and  Koyuk. 
of  Unit  22(B). 

No  Federal  subsislenoe  priority. 

Resklents  of  Unit  22. 

ReaMents  of  Unit  21(D)  west  of  ttie  22(A)  Koyukuk 
artd  Yukon  Rivers,  and  resklents  of  Units  22 
(except  resklents  of  St.  Lawrence  Island),  23. 
24,  and  resklents  of  KoMik,  Emmonak,  Hoopisr 
Bi^,  Scammon  Bay.  Cfievak,  Marshall,  Moun- 
tain ViMage,  Pitot  Stalkm,  Pitka's  Pokit,  Russian 
Misston.  St.  ktorys,  Nunam  k|ua,  and  Alakanuk. 

Resklents  of  Unit  21(D)  west  of  the  Koyukuk  and 
Yukon  Rivers,  and  resklenls  of  Units  22  (except 
resklents  of  St.  Lawrsnce  Island),  23.  24. 

Resklents  of  Unit  22. 

Resklents  of  Unit  22(B). 

Resklents  of  Unit  22(C). 

Resklents  of  Unit  22(D)  excHiding  St.  Lawrence  Is- 
land. 

Resklenls  of  Unit  22(E)  wOuOmg  Little  Dwmede 
Mand. 

Resklents  of  Units  23,  22,  21(D)  north  and  west  of 
tfw  Yukon  River,  and  resklents  of  KoMik. 

Resklenls  of  Units  11,  13  and  the  resklents  of 
Chkd(8kx)n,  15,  16,  20(D),  22,  and  23. 

Resklenls  of  Units  11.  13  and  the  resklents  of 
Chk:kak)on,  15. 16,  20(D),  22,  and  23. 

Resklenls  of  Unit  23,  Alatna,  AHakaket.  BetUes, 
Evansville,  Galena.  Hugfies,  Huslia,  and 
Koyukuk. 
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Area 


Species 


23 
23 


23 

23,  south  of  Kotzebue  Sound  and  west  of  and  in- 
cluding the  Buckland  River  drainage. 

23,  remainder 

23 ; 

23 - '■ 

23 

23 ^ : 

Unit  24,  that  portion  south  of  Caribou  Mountain, 
and  within  the  publk:  lands  composing  or  imme- 
diately adjacent  to  the  Dalton  Highway  Corridor 
Management  Area. 

24,  remainder  


24,  that  portion  south  of  CaritxMJ  Mountain,  and 
within  the  publk:  lands  composing  or  immediately 
adjacent  to  the  Dalton  Highway  Corridor  Man^ 
agement  Area. 

24,  remainder  

24 

24 '. 

24 : 

24  : 

Unit  25(D)  

25(D) 

25,  remainder  

25(D) : 

25(A) 

25(D)  West  

25(D),  reminder  

25(A) 

25(B)  and  (C) 

25(D) 

25,  remainder  

Unit  26  : 

26(A) 

26(B)  '. !■■ 

26(C) 

26 

26(A) ; 


Brown  Bear 
Caribou  


Moose  

Muskox 

Muskox  

Sheep 

Wolf /. 

Grouse  (Spruce  and  Ruffed)  

Rarmigan  (Rock,  Willow  and  White 

tailed). 
Black  Bear  

Black  Bear  

Brown  Bear 

Brown  Bear 

Caribou - 

Moose ;• 

Sheep 

Wolf 

Black  Bear  

Brown  Bear 

Brown  Bear ~.. 

Caribou  

Moose 

Moose  

Moose 

Sheep  

Sheep  

Wolf 

WoH 

Brown  Bear 

Caribou 

Caribou 

CaritxMj  

Moose 

Muskox  


Determir^tkx) 


Resklents  of  Units  21  and  23. 

Residents  of  Unit  21(D)  west  of  the  Koyukuk  and 
Yukon  Rivers,  resklents  of  Galena,  and  resi- 
dents of  Units  22,  23.  24  Including  resklents  of 
Wiseman  but  not  including  other  resklents  of  tine 
Dalton  Highway  Corridor  Management  Area, 
and  26(A). 

Residents  of  Unit  23. 

Resklents  of  Unit  23  South  of  Kotzebue  Sound 
and  west  of  and  Including  ttie  Bucklar>d  River 
drainage. 

Resklents  of  Unit  23  east  and  north  of  the 
Buckland  River  drair^ge. 

Residents  of  Point  Lay  and  Unit  23  north  of  the 
Arctk:  Circle. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only), 
11-13  and  the  residents  of  Chekaloon.  and  16- 
26 

Residents  of  Units  11,  13  and  the  resklents  of 
Chkikaloon.  15,  16,  20(D).  22.  and  23. 

Residents  of  Units  11,  13  and  tfie  resklents  of 
ChkJkaloon,  15.  16,  20(D),  22,  and  23 

Residents  of  Stevens  Village  and  residents  of  Unit 
24  and  Wiseman,  but  not  including  any  other 
resklents  of  the  Dalton  Highway  Corridor  Man- 
agement Area. 

Residents  of  Unit  24  and  Wiseman,  but  not  includ- 
ing any  other  resklents  of  the  Dalton  Highway 
Corridor  Management  Area 

Residents  of  Stevens  Village  and  resklents  of  Unit 
24  and  Wiseman,  but  not  including  any  ott)er 
resklents  of  the  Dalton  Highway  Corridor  Man- 
agement Area. 

Resklents  of  Unit  24  including  Wiseman,  but  not 
including  any  ottier  resklents  of  tt)e  Dalton  High- 
way Corridor  Managenwnt  Area. 

Residents  of  Unit  24,  Galena,  Kobuk.  Koyukuk, 
Stevens  Village,  and  Tanana. 

Resklents  of  Unit  24.  Koyukuk,  and  Galena. 

Resklents  of  Unit  24  reskling  north  of  the  Arctc 
Circle  and  resklents  of  AHakaket.  Alatna, 
Hughes,  and  Huslia. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only). 
11-13  and  the  residents  of  Chckaloon  and  16- 
26. 

Residents  of  Unit  25(D). 

Resklents  of  Unit  25(D). 

Residents  of  Unit  25  and  Eagle. 

Residents  of  20(F),  25(D),  and  Manley 

Residents  of  Units  25(A)  and  25(D). 

Residents  of  Unit  25(D)  west. 

Residents  of  remainder  of  Unit  25. 

Residents  of  Arctk:  Village.  Chalkytsik.  Fort  Yukon, 
Kaktovik,  and  Venetie. 

No  Federal  subsistence  priority. 

Residents  of  Unit  25(D). 

Residents  of  Units  6,  9,  10  (Unimak  Island  only), 
11-13  and  the  residents  of  Chickaloon  and  16- 
26. 

Resklents  of  Unit  26  (except  the  Pmdhoe  Bay- 
Deadhorse  Industrial  Complex)  and  resklents  of 
Anaktuvuk  Pass  and  Pokit  Hope. 

Residents  of  Unit  26.  Anaktuvuk  Pass  and  Point 
Hope. 

Resklents  of  Unit  26.  Anaktuvuk  Pass,  Point 
Hope,  and  Wiseman. 

Residents  of  Unit  26.  Anaktuvuk  Pass  and  Point 
Hope. 

Resklents  of  Unit  26.  (except  the  Pnjdhoe  Bay- 
Deadhorse  Industrial  Complex),  and  residents  of 
Point  Hope  and  Anaktuvuk  Pass. 

Resklents  of  Anaktuvuk  Pass,  Atqasuk.  Bamiw. 
Nukjsut.  Point  Hope.  Point  Lay.  and  Wainwmght. 
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Afea 


26(B) 

26(C) 
26(A) 

26(B) 

26(C) 

26 


Species 

Muskox  

Muskox  

Sheep  

Sheep  

Sheep  

Wo« 


Determination 


Residents    of    Anakiuvuk    Pass,    Nuiqsut.    and 

Kalctovilc. 
Residents  of  Kaktovik. 
Residents  of  Unit  26.  Anaktuvuk  Pass,  and  Point 

Hope. 
Resklents   of   Unit   26.   Anaktuvuk   Pass,    Point 

Hope,  and  Wisenian. 
Resklents  of  Unit  26,  Anaktuvuk  Pass,  Arctic  Vil- 
lage, Chalkytsik,  Fort  Yukon,  Point  Hope,  artd 

Verwtie. 
ReskJents  of  Units  6.  9,  10  (Unimak  Island  only), 

11-13  and  the  residents  of  Chk:kak)on  arvd  16- 

26. 


Subpart  I>— Subaistanca  Taking  of 
Rah  and  WIMINa 

3.  In  Subpart  D  of  36  CFR  part  242 
and  50  CFR  part  100,  §  _.25  is  revised 
to  read  as  follows: 

|_^5    Subeistence  taking  of  fish,  wildlife, 
and  shellfleh:  gerteral  regulatione. 

(a)  Definitions.  The  following 
definitions  shall  apply  to  all  regiilations 
contained  in  this  part: 

Abalone  iron  means  a  flat  device 
which  is  used  for  taking  abalone  and 
which  is  more  than  1  inch  (24  mm)  in 
width  and  less  than  24  inches  (610  mm) 
in  length,  with  all  prying  edges  rounded 
and  smooth. 

ADF6<i  means  the  Alaska  Department 
of  Fish  and  Game. 

Airborne  means  transported  by 
aircraft. 

Aircraft  means  any  kind  of  airplane, 
glider,  or  other  device  used  to  transport 
people  or  equipment  through  the  air, 
excluding  helicopters. 

Airport  means  an  airport  listed  in  the 
Federal  Aviation  Administration, 
Alaska  Airman's  Guide  and  chart 
supplement. 

Anchor  means  a  device  used  to  hold 
a  fishing  vessel  or  net  in  a  fixed  position 
relative  to  the  beach;  this  includes  using 
part  of  the  seine  or  lead,  a  ship's  anchor, 
or  being  secured  to  another  vessel  or  net 
that  is  anchored. 

Animal  means  those  species  with  a 
vertebral  column  (backbone). 

Antler  moans  one  or  more  solid,  horn- 
like appendages  protruding  from  the 
head  of  a  caribou,  deer,  elk,  or  moose. 

Antlered  means  any  caribou,  deer,  elk, 
or  moose  having  at  least  one  visible 
antler. 

Antlerless  means  any  caribou,  deer, 
elk,  or  moose  not  having  visible  antlers 
attached  to  the  skull. 

Bait  means  any  material  excluding  a 
scent  lure  that  is  placed  to  attract  an 
animal  by  its  sense  of  smell  or  taste; 
however,  those  parts  of  legally  taken 


animals  that  are  not  required  to  be 
salvaged  and  which  are  left  at  the  kill 
site  are  not  considered  bait. 

Beach  seine  means  a  floating  net 
which  is  designed  to  surround  fish  and 
is  set  from  and  hauled  to  the  beach. 

Bear  means  black  bear,  or  brown  or 
grizzly  bear. 

Bow  means  a  longbow,  recurve  bow, 
or  compound  bow,  excluding  a 
crossbow,  or  any  bow  equipped  with  a 
mechanical  device  that  holds  arrows  at 
full  draw. 

Broadhead  means  an  arrowhead  that 
is  not  barbed  and  has  two  or  more  steel 
cutting  edges  having  a  minimum  cutting 
diameter  of  not  less  than  seven-eighths 
inch. 

Brow  tine  means  a  tine  on  the  frt>nt 
portion  of  a  moose  antler,  typically 
projecting  forward  frt>m  the  base  of  the 
antler  toward  the  nose. 

Buck  means  any  male  deer. 

Bull  means  any  male  moose,  caribou, 
elk,  or  musk  oxen. 

Cast  net  means  a  circular  net  with  a 
mesh  size  of  no  more  than  1  Vz  inches 
and  weights  attached  to  the  perimeter 
which,  when  thrown,  surrounds  the  fish 
and  closes  at  the  bottom  when  retrieved. 

Char  means  the  following  species: 
Arctic  char  [Salvelinus  alpinis);  lake 
trout  {Salvelinus  namaycush);  brook 
trout  {Salvelinus  fontinalis),  and  Dolly 
Varden  {Salvelinus  malma). 

Closed  season  means  the  time  when 
fish,  wildlife,  or  shellfish  may  not  be 
taken. 

Crab  means  the  following  species:  red 
king  crab  {Paralithodes  camsnatica); 
blue  king  crab  {Paralithodes  platypus); 
brown  king  crab  {Lithodes  aequispina); 
Lithodes  couesi;  all  species  of  tanner  or 
snow  crab  {Chionoecetes  spp.);  and 
Dungeness  crab  {Cancer  magister). 

Cub  bear  means  a  brown  or  grizzly 
bear  in  its  first  or  second  year  of  life,  or 
a  black  bear  (including  cinnamon  and 
blue  phases)  in  its  first  year  of  life. 

Depth  of  net  means  the  perpendicular 
distance  between  cork  line  and  lead  line 
expressed  as  either  linear  units  of 
measure  or  as  a  number  of  meshes, 


including  all  of  the  web  of  which  the 
net  is  composed. 

Designated  hunter  or  fisherman 
means  a  Federally  qualified  hunter  or 
fisherman  who  may  take  all  or  a  portion 
of  another  Federally  qualified  hunter's 
or  fisherman's  harvest  limit(s)  only 
imder  situations  approved  by  the  Board. 

Dip  net  means  a  bag-shaped  net 
supported  on  all  sides  by  a  rigid  frame; 
the  maximum  straight-line  distance 
between  any  two  points  on  the  net 
frame,  as  measured  through  the  net 
opening,  may  not  exceed  5  feet;  the 
depth  of  the  bag  must  be  at  least  one- 
half  of  the  greatest  straight-line  distance, 
as  measured  through  the  net  opening; 
no  portion  of  the  bag  may  be 
constructed  of  webbing  that  exceeds  a 
stretched  measurement  of  4.5  inches; 
the  frtune  must  be  attached  to  a  single 
rigid  handle  and  be  operated  by  hand. 

Diving  gear  means  any  type  of  hard 
hat  or  skin  diving  equipment,  including 
SCUBA  equipment;  a  tethered, 
umbilical,  surface-supplied  unit;  or 
snorkel. 

Drainage  means  all  of  the  lands  and 
waters  comprising  a  watershed, 
including  tributary  rivers,  streams, 
sloughs,  ponds,  and  lakes,  which 
contribute  to  the  water  supply  of  the 
watershed. 

Drift  gillnet  means  a  drifting  gillnet 
that  has  not  been  intentionally  staked, 
anchored,  or  otherwise  fixed  in  one 
place. 

Edible  meat  means  the  breast  meat  of 
ptarmigan  and  grouse,  and,  those  parts 
of  caribou,  deer,  elk,  mountain  goat, 
moose,  musk  oxen,  and  Dall  sheep  that 
are  typically  used  for  human 
consiunption,  which  are:  the  meat  of  the 
ribs,  neck,  brisket,  front  quarters  as  far 
as  the  distal  (bottom)  joint  of  the  radius- 
ulna  (knee),  hindquarters  as  far  as  the 
distal  joint  (bottom)  of  the  tibia-fibula 
(hock)  and  that  portion  of  the  animal 
between  the  front  and  hindquarters; 
however,  edible  meat  of  species  listed  in 
this  definition  does  not  include:  meat  of 
the  head,  meat  that  has  been  damaged 
and  made  inedible  by  the  method  of 
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taking,  bones,  sinew,  and  incidental 
meat  reasonably  lost  as  a  result  of 
boning  or  close  trimming  of  the  bones, 
or  viscera.  For  black  bear,  brown  and 
grizzly  bear,  "edible  meat"  means  the 
meat  of  the  front  quarter  and 
hindquarters  and  meat  along  the 
backbone  (backstrap). 

Federally-qualified  subsistence  user 
means  a  niral  Alaska  resident  qualified 
to  harvest  fish  or  wildlife  on  Federal 
public  lands  in  accordance  with  the 
Federal  Subsistence  Management 
Regulations  in  this  part. 

Fifty-inch  (50-inch)  moose  means  a 
bull  moose  with  an  antler  spread  of  50 
inches  or  more. 

Fishwheel  means  a  fixed,  rotating 
device,  with  no  more  than  foiu  baskets 
on  a  single  axle,  for  catching  fish,  which 
is  driven  by  river  current  or  other 
means. 

Freshwater  of  streams  and  rivers 
means  the  line  at  which  freshwater  is 
separated  from  saltwater  at  the  mouth  of 
streams  and  rivers  by  a  line  drawn 
headland  to  headland  across  the  mouth 
as  the  waters  flow  into  the  sea. 

Full  curl  horn  means  the  horn  of  a 
Dall  sheep  ram;  the  tip  of  which  has 
grovtm  through  360  degrees  of  a  circle 
described  by  the  outer  surface  of  the 
horn,  as  viewed  from  the  side,  or  that 
both  horns  are  broken,  or  that  the  sheep 
is  at  least  8  years  of  age  as  determined 
by  horn  growth  annuli. 

Furbearer  means  a  beaver,  coyote, 
arctic  fox,  red  fox,  lynx,  marten,  mink, 
weasel,  muskrat,  river  (land)  otter,  red 
squirrel,  flying  squirrel,  ground  squirrel, 
marmot,  wolf,  or  wolverine. 

Fyke  net  means  a  fixed,  funneling 
(fyke)  device  used  to  entrap  fish. 

Gear  means  any  type  of  fishing 
apparatus. 

Gillnet  means  a  net  primarily 
designed  to  catch  fish  by  entanglement 
in  a  mesh  that  consists  of  a  single  sheet 
of  webbing  which  hangs  between  cork 
line  and  lead  line,  and  which  is  fished 
from  the  surface  of  the  water. 

Grappling  hook  means  a  hooked 
device  with  flukes  or  claws,  which  is 
attached  to  a  line  and  operated  by  hand. 

Groundfish  or  bottomfish  means  any 
marine  fish  except  halibut,  osmends, 
herring  and  salmonids. 

Grouse  collectively  refers  to  all 
species  foimd  in  Alaska,  including 
«pruce  grouse,  ruffed  grouse,  blue 
grouse,  and  sharp-tailed  grouse. 

Hand  purse  seine  means  a  floating  net 
which  is  designed  to  siuroxmd  fish  and 
which  can  be  closed  at  the  bottom  by 
pursing  the  lead  line;  pursing  may  only 
be  done  by  hand  power,  and  a  free- 
nmning  line  through  one  or  more  rings 
attached  to  the  lead  line  is  not  allowed. 


Handicraft  means  a  finished  product 
in  which  the  shape  and  appearance  of 
the  natiual  material  has  been 
substantially  changed  by  the  skillful  use 
of  hands,  such  as  sewing,  carving, 
etching,  scrimshawing,  painting,  or 
other  means,  and  which  has 
substantially  greater  monetary  and 
aesthetic  value  than  the  unaltered 
natural  material  alone. 

Handline  means  a  hand-held  and 
operated  line,  with  one  or  more  hooks 
attached. 

Hare  or  hares  collectively  refers  to  all 
species  of  hares  (conunonly  called 
rabbits)  in  Alaska  and  includes 
snowshoe  hare  and  tundra  hare. 

Harvest  limit  means  the  number  of 
any  one  species  permitted  to  be  taken  by 
any  one  person  or  designated  group,  per 
specified  time  period,  in  a  Unit  or 
portion  of  a  Unit  in  which  the  taking 
occurs  even  if  part  or  all  of  the  harvest 
is  preserved.  A  fish,  when  landed  and 
killed  by  means  of  rod  and  reel  becomes 
part  of  the  harvest  limit  of  the  person 
originally  hooking  it. 

Herring  pound  means  an  enclosure 
used  primarily  to  contain  live  herring 
over  extended  periods  of  time. 

Highway  means  the  driveable  surface 
of  any  constructed  road. 

Household  means  that  group  of 
people  residing  in  the  same  residence. 

Hung  measure  means  the  maximum 
length  of  the  cork  line  when  measxu«d 
wet  or  dry  with  traction  applied  at  one 
end  only. 

Hunting  means  the  taking  of  wildlife 
within  established  himting  seasons  with 
archery  equipment  or  firearms,  and  as 
authorized  by  a  required  hunting 
license. 

Hydraulic  clam  digger  means  a  device 
using  water  or  a  combination  of  air  and 
water  used  to  harvest  clams. 

Jigging  gear  means  a  line  or  lines  with 
lures  or  baited  hooks,  drawn  through 
the  water  by  hand,  and  which  are 
operated  during  periods  of  ice  cover 
from  holes  cut  in  the  ice,  or  from  shore 
ice  and  which  are  drawn  through  the 
water  by  hand. 

Lead  means  either  a  length  of  net 
employed  for  guiding  fish  into  a  seine, 
set  gillnet,  or  other  length  of  net,  or  a 
length  of  fencing  employed  for  guiding 
fish  into  a  fishwheel,  fyke  net,  or  dip 
net. 

Legal  limit  of  fishing  gear  means  the 
maximum  aggregate  of  a  single  type  of 
fishing  gear  permitted  to  be  used  by  one 
individual  or  boat,  or  combination  of 
boats  in  any  particular  regulatory  area, 
district,  or  section. 

Long  line  means  either  a  stationary, 
buoyed,  or  anchored  line,  or  a  floating, 
free-drifting  line  with  lures  or  baited 
hooks  attached. 


Marmot  collectively  refers  to  all 
species  of  marmot  that  occur  in  Alaska 
including  the  hoary  marmot,  Alaska 
marmot,  and  the  woodchuck. 

Mechanical  clam  digger  means  a 
mechanical  device  used  or  capable  of 
being  used  for  the  taking  of  clams. 

Mechanical  jigging  machine  means  a 
mechanical  device  with  line  and  hooks 
used  to  jig  for  halibut  and  bottomfish, 
but  does  not  include  hand  gurdies  or 
rods  with  reels. 

Mile  means  a  nautical  mile  when  used 
in  reference  to  marine  waters  or  a 
statute  mile  when  used  in  reference  to 
fresh  water. 

Motorized  vehicle  means  a  motor- 
driven  land,  air,  or  water  conveyance. 

Open  season  means  the  time  when 
wildlife  may  be  taken  by  hunting  or 
trapping;  an  open  season  includes  the 
first  and  last  days  of  the  prescribed 
season  period. 

Otter  means  river  or  land  otter  only< 
excluding  sea  otter. 

Permit  hunt  means  a  hunt  for  which 
State  or  Federal  permits  are  issued  by 
registration  ot  other  means. 

Poison  means  any  substance  that  is 
toxic  or  poisonous  upon  contact  or 
ingestion. 

Possession  means  having  direct 
physical  control  of  wildlife  at  a  given 
time  or  having  both  the  power  and 
intention  to  exercise  dominion  or 
control  of  wildlife  either  directly  or 
through  another  person  or  persons. 

Possession  limit  means  the  maximum 
niunber  of  fish,  grouse,  or  ptarmigan  a 
person  or  designated  group  may  have  in 
possession  if  they  have  not  been 
canned,  salted,  frozen,  smoked,  dried,  or 
otherwise  preserved  so  as  to  be  fit  for 
human  consumption  after  a  15-day 
period. 

Pot  means  a  portable  structure 
designed  and  constructed  to  capture  and 
retain  live  fish  and  shellfish  in  the 
water. 

Ptarmigan  collectively  refers  to  all 
species  found  in  Alaska,  including 
white-tailed  ptarmigan,  rock  ptarmigan, 
and  willow  ptarmigan. 

Purse  seine  means  a  floating  net 
which  is  designed  to  siuround  fish  and 
which  can  be  closed  at  the  bottom  by 
means  of  a  free-running  line  through 
one  or  more  rings  attached  to  the  lead 
line. 

Ram  means  a  male  Dall  sheep. 

Registration  permit  means  a  permit 
that  authorizes  hunting  and  is  issued  to 
a  person  who  agrees  to  the  specified 
hunting  conditions.  Hunting  permitted 
by  a  registration  permit  begins  on  an 
announced  date  and  continues 
throughout  the  open  season,  or  imtil  the 
season  is  closed  by  Board  action. 
Registration  permits  are  issued  in  the 
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order  applications  are  received  and/or 
are  based  on  priorities  as  determined  by 
50  CFR  100.17  and  36  CFR  242.17. 

Ring  net  means  a  bag-shaped  net 
suspended  between  no  more  than  two 
frames;  the  bottom  frame  may  not  be 
larger  in  perimeter  than  the  top  frvme; 
the  gear  must  be  nonrigid  and 
collapsible  so  that  free  movement  of  fish 
or  shellfish  across  the  top  of  the  net  is 
not  prohibited  when  the  net  is 
emploved. 

Hocfcfish  means  all  species  of  the 
genus  Sebastes. 

Rod  and  reel  means  either  a  device 
upon  which  a  line  is  stored  on  a  fixed 
or  revolving  spool  and  is  deployed 
through  guides  moimted  on  a  flexible 
pole,  or  a  line  that  is  attached  to  a  pole. 
In  either  case,  bait  or  an  artificial  fly  or 
lure  is  used  as  terminal  tackle.  This 
definition  does  not  include  the  use  of 
rod  and  reel  gear  for  snagging. 

Salmon  means  the  following  species: 
pink  salmon  (Oncorhynchus  gotbuachah 
sockeye  salmon  (Oncorhynchus  nerka); 
Chinook  salmon  (Oncorhynchus 
tshawytscha);  coho  salmon 
(Oncorhynchus  kisutch);  and  chum 
salmon  (Oncorhynchus  keta). 

Salmon  stream  means  any  stream 
used  by  salmon  for  spawning,  rearing, 
or  for  traveling  to  a  spawning  or  rearing 
area. 

Salvage  means  to  transport  the  edible 
meat,  skull,  or  hide,  as  required  by 
regulation,  of  a  regulated  fish,  wildlife, 
or  shellfish  to  the  location  where  the 
edible  meat  will  be  consiuned  by 
hiunans  or  processed  for  human 
consumption  in  a  maimer  which  saves 
or  prevents  the  edible  meat  from  waste, 
and  preserves  the  skull  or  hide  for 
human  use. 

Scallop  dredge  means  a  dredge-like 
device  designed  specifically  for  and 
capable  of  taking  scallops  by  being 
towed  alon^  the  ocean  floor. 

Sea  urchin  rake  means  a  hand-held 
implement,  no  longer  than  4  feet, 
equipped  with  projecting  prongs  used  to 
gather  sea  urchins. 

Sealing  means  placing  a  mark  or  tag 
on  a  portion  of  a  harvested  animal  by  an 
authorized  representative  of  the  ADF&G; 
sealing  includes  collecting  and 
recording  information  about  the 
conditions  under  which  the  animal  was 
harvested,  and  measurements  of  the 
specimen  submitted  for  sealing  or 
surrendering  a  specific  portion  of  the 
animal  for  biological  information. 

Setgillnet  means  a  gillnet  that  has 
been  intentionally  set,  staked,  anchored, 
or  otherwise  fixed. 

Seven-eighths  curl  horn  means  the 
horn  of  a  male  Dall  sheep,  the  tip  of 
which  has  grown  through  seven-eights 
(315  degrees)  of  a  circle,  described  by 


the  outer  surfece  of  the  horn,  as  viewed 
frt)m  the  side,  or  with  both  horns 
broken. 

Shovel  means  a  hand-operated 
implement  for  digging  clams. 

sJb'/i.  hide,  pelt,  orjur  means  any 
tanned  or  untaimed  external  covering  of 
an  animal's  body;  excluding  bear.  The 
skin,  hide,  fur,  or  pelt  of  a  bear  shall 
mean  the  entire  external  covering  with 
claws  attached. 

Spear  means  a  shaft  with  a  sharp 
point  or  fork-like  implement  attached  to 
one  end  which  is  used  to  thrust  through 
the  water  to  impale  or  retrieve  fish  and 
which  is  operated  by  hand. 

Spike-fork  moose  means  a  bull  moose 
with  only  one  or  two  tines  on  either 
antler:  male  calves  are  not  spike-fork 
bulls. 

Stretched  measure  means  the  average 
length  of  any  series  of  10  consecutive 
meshes  measured  bom  inside  the  first 
knot  and  including  the  last  knot  when 
wet:  the  10  meshes,  when  being 
measiued,  shall  be  an  integral  part  of 
the  net,  as  himg,  and  measiu^ 
perpendicular  to  the  selvages: 
measurements  shall  be  made  by  means 
of  a  metal  tape  measure  while  the  10 
meshes  being  measured  are  suspended 
vertically  frt>m  a  single  peg  or  nail, 
under  5-pound  weight. 

Subsistence  fishing  permit  means  a 
permit  issued  by  the  Alaska  Department 
of  Fish  and  Game  or  the  Federal 
Subsistence  Board. 

Taice  or  Taking  means  to  fish,  pursue, 
hunt,  shoot,  trap,  net.  capture,  collect, 
'  kill,  harm,  or  attempt  to  engage  in  any 
such  conduct. 

Tine  or  antler  point  refers  to  any  point 
on  an  antler,  the  length  of  which  is 
greater  than  its  width  and  is  at  least  one 
inch. 

To  operate  fishing  gear  means  any  of 
the  following:  to  deploy  gear  in  the 
water:  to  remove  gear  from  the  water;  to 
remove  fish  or  shellfish  bom  the  gear 
during  an  open  season  or  period;  or  to 
possess  a  gillnet  containing  fish  during 
an  open  fishing  period,  except  that  a 
gillnet  which  is  completely  clear  of  the 
water  is  not  considered  to  be  operating 
for  the  purposes  of  minimum  distance 
reouirement. 

Transportation  means  to  ship, 
convey,  carry,  or  transport  by  any  means 
whatever  and  deliver  or  receive  for  such 
shipment,  conveyance,  carriage,  or 
transportation. 

Trapping  means  the  taking  of 
furbearers  within  established  trapping 
seasons  and  with  a  required  trapping 
license. 

Trawl  means  a  bag-shaped  net  towed 
through  the  water  to  capturis  fish  or 
shellfish,  and  includes  beam,  otter,  or 
pelagic  trawl. 


Troll  gear  means  a  power  gurdy  troll 

{rear  consisting  of  a  line  or  lines  with 
ures  or  baited  hooks  which  are  drawn 
through  the  water  by  a  power  giuxly; 
hand  troll  gear  consisting  of  a  line  or 
lines  with  hues  or  baited  hooks  which 
are  drawn  through  the  water  from  a 
vessel  by  hand  trolling,  strip  fishing,  or 
other  types  of  trolling,  and  which  are 
retrieved  by  hand  power  or  hand- 
powered  crank  and  not  by  any  tjrpe  of 
electrical,  hydraulic,  medianical,  or 
other  assisting  device  or  attachment;  or 
dinglebar  troll  gear  consisting  of  one  or 
more  lines,  retrieved  and  set  with  a  troll 
gimly  or  hand  troll  gurdy,  with  a 
terminally  attached  weight  from  which 
one  or  more  leaders  with  one  or  more 
lures  or  baited  hooks  are  pulled  through 
the  water  while  a  vessel  is  making  way. 

Trout  means  the  folloMong  species: 
cutthroat  trout  (Oncorhynchus  clarki) 
and  rainbow/steelhead  trout 
(Oncorhynchus  mykiss). 

Unclassified  wildlife  or  unclassified 
species  means  all  species  of  animals  not 
otherwise  classified  by  the  definitions 
in  this  paragraph  (a),  or  regulated  under 
other  Fedeial  law  as  listed  in  paragraph 
(i)  of  this  section. 

Ungulate  means  any  species  of  hoofed 
mammal,  including  deer,  caribou,  elk. 
moose,  moimtain  goat,  Oall  sheep,  and 
musk  oxen. 

Unit  means  one  of  the  26  geographical 
areas  in  the  State  of  Alaska  known  as 
Game  Management  Units,  or  GMU,  and 
collectively  listed  in  this  section  as 
Units. 

Wildlife  means  any  hare  (rabbit), 
ptarmigan,  grouse,  imgulate,  bear, 
furbearer.  or  unclassified  species  and 
includes  any  part,  product,  egg,  or 
offspring  thereof,  or  carcass  or  part 
thereof. 

(b)  Taking  fish,  wildlife,  or  shellfish 
for  subsistence  uses  by  a  prohibited 
method  is  a  violation  of  this  part. 
Seasons  are  closed  unless  opened  by 
Federal  regulation.  Hunting,  trapping,  or 
fishing  during  a  closed  season  or  in  an 
area  closed  by  this  part  is  prohibited. 
You  may  not  take  for  subsistence  fish, 
wildlife,  or  shellfish  outside  established 
Unit  or  Area  seasons,  or  in  excess  of  the 
established  Unit  or  Area  harvest  limits, 
unless  otherwise  provided  for  by  the 
Board.  You  may  take  fish,  wildlife,  or 
shellfish  under  State  regulations  on 
public  lands,  except  as  otherwise 
restricted  at  §§  _.26  through  _.28. 
Unit/ Area-specific  restrictions  or 
allowances  for  subsistence  taking  of 
fish,  wildlife,  or  shellfish  are  identified 
at  SS  _.26  through  _.28. 

(c)  Harvest  limits.  (1)  Harvest  limits, 
including  those  related  to  ceremonial 
uses,  authorized  by  this  section  and 
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harvest  limits  established  in  State 
regulations  may  not  be  accumulated. 

(2)  Fish,  wildlife,  or  shellfish  taken  by 
a  designated  individual  for  another 

person  pursuant  to  § .10(d)(5)(ii). 

coimts  toward  the  individual  harvest 
limit  of  the  person  for  whom  the  fish, 
wildlife,  or  shellfish  is  taken. 

(3)  A  harvest  limit  applies  to  the 
number  of  fish,  wildlife,  or  shellfish  that 
can  be  taken  during  a  regulatory  year; 
however,  harvest  limits  for  grouse, 
ptarmigan,  and  caribou  (in  some  Units) 
are  regulated  by  the  number  that  may  be 
taken  per  day.  Harvest  limits  of  grouse 
and  ptarmigan  are  also  regulated  by  the 
number  that  can  be  held  in  possession. 

(4)  Unless  otherwise  provided,  any 
person  who  gives  or  receives  fish, 
wildlife,  or  shellfish  shall  furnish,  upon 
a  request  made  by  a  Federal  or  State 
agent,  a  signed  statement  describing  the 
following:  names  and  addresses  of 
persons  who  gave  and  received  fish, 
wildlife,  or  shellfish,  the  time  and  place 
that  the  fish,  wildlife,  or  shellfish  was 
taken,  and  identification  of  species 
transferred.  Where  a  qualified 
subsistence  user  has  designated  another 
qualified  subsistence  user  to  take  fish, 
wildlife,  or  shellfish  on  his  or  her  behalf 
in  accordance  with  §_.10(d){5){ii),  the 
permit  shall  be  furnished  in  place  of  a 
signed  statement. 

(d)  Fishing  by  designated  harvest 
permit.  (1)  Any  species  of  fish  that  may 

'  be  taken  by  subsistence  fishing  under 
this  part  may  be  taken  under  a 
designated  harvest  permit. 

(2)  If  you  are  a  Federally-qualified 
subsistence  user,  you  (beneficiary)  may 
designate  another  Federally-qualified 
subsistence  user  to  take  fish  on  your 
behalf.  The  designated  fisherman  must 
obtain  a  designated  harvest  permit  prior 
to  attempting  to  harvest  fish  and  must 
retiun  a  coinpleted  harvest  report.  The 
designated  fisherman  may  fish  for  any 
number  of  beneficiaries  but  may  have 
no  more  than  two  harvest  limits  in  hi's/ 
her  possession  at  any  one  time. 

(3)  The  designated  fisherman  must 
have  in  possession  a  valid  designated 
fishing  permit  when  taking,  attempting 
to  take,  or  transporting  fish  taken  under 
this  section,  on  behalf  of  a  beneficiary. 

(4)  The  designated  fisherman  may  not 
fish  with  more  than  one  legal  limit  of 
gear. 

(5)  You  may  not  designate  more  than 
one  person  to  take  or  attempt  to  take 
fish  on  your  behalf  at  one  time.  You 
may  not  personally  take  or  attempt  to 
take  fish  at  the  same  time  that  a 
designated  fisherman  is  taking  or 
attempting  to  take  fish  on  your  behalf. 

(e)  Hunting  by  designated  harvest 
permit.  (1)  As  allowed  by  §_.26.  if  you 
are  a  Federally-qualified  subsistence 


user,  you  (beneficiary)  may  designate 
another  Federally-qualified  subsistence 
user  to  take  wildlife  on  your  behalf 
unless  you  are  a  member  of  a 
community  operating  under  a 
community  harvest  system. 

(2)  The  designated  nunter  must  obtain 
a  designated  hunter  permit  and  must 
return  a  completed  harvest  report. 

(3)  You  may  not  designate  more  than 
one  person  to  take  or  attempt  to  take 
fish  on  your  behalf  at  one  time. 

(4)  The  designated  hunter  may  hunt 
for  any  niunber  of  recipients  but  may 
have  no  more  than  two  harvest  limits  in 
his/her  possession  at  any  one  time, 
unless  otherwise  specified  in  §  __.26. 

(f)  A  nu-al  Alaska  resident  who  has 
been  designated  to  take  fish,  wildlife,  or 
shellfish  on  behalf  of  another  rural 
Alaska  resident  in  accordance  with 
§.10(d)(5)(ii),  shall  promptly  deliver 
the  fish,  wildlife,  or  shellfish  to  that 
nual  Alaska  resident. 

(g)  The  U.S.  Fish  and  Wildlife 
Service,  Office  of  Subsistence 
Management  may  issue  a  permit  to 
harvest  fish,  wildlife,  or  shellfish  for  a 
qualifying  cultiual/educational  program 
to  an  organization  that  has  been  granted 
a  Federal  subsistence  permit  for  a 
similar  event  within  the  previous  five 
years.  A  qualifying  program  must  have 
instructors,  enrolled  students,  minimum 
attendance  requirements,  and  standards 
for  successful  completion  of  the  course. 
Applications  must  be  submitted  to  the 
Office  of  Subsistence  Management  60 
days  prior  to  the  earliest  desired  date  of 
harvest.  Permits  will  be  issued  for  no 
more  than  one  large  mammal  per 
culture/education  camp.  Large  manmial 
species  allowed  to  be  harvested  are 
limited  to  deer,  moose,  caribou,  black 
bear,  and  mountain  goat.  Permits  will  be 
issued  for  no  more  than  25  fish  per 
culture/education  camp.  Any  animals 
harvested  will  count  against  any 
established  Federal  harvest  quota  for  the 
area  in  which  harvested.  Appeal  of  a 
rejected  request  can  be  made  to  the 
Federal  Subsistence  Board.  Application 
for  an  initial  permit  for  a  qualifying 
cultural/educational  program,  for  a 
permit  when  the  circumstances  have 
changed  significantly,  when  no  permit 
has  teen  issued  within  the  previous  five 
years,  or  when  there  is  a  request  for 
harvest  in  excess  of  that  provided  in  this 
paragraph  (g),  will  be  considered  by  the 
Federal  Subsistence  Board. 

(h)  If  a  subsistence  fishing  or  hunting 
permit  is  required  by  this  part,  the 
following  permit  conditions  apply 
unless  otherwise  specified  in  this 
section: 

(1)  You  may  not  take  more  fish, 
wildlife,  or  shellfish  for  subsistence  use 
than  the  limits  set  out  in  the  permit; 


(2)  You  must  obtain  the  permit  prior 
to  fishing  or  hunting; 

(3)  You  must  have  the  i>ermit  in  your 
possession  and  readily  available  for 
inspection  while  fishing,  hunting,  or 
transporting  subsistence-taken  fish, 
wildlife,  or  shellfish; 

(4)  If  specified  on  the  permit,  you 
shall  keep  accurate  daily  records  of  the 
harvest,  showing  the  number  of  fish, 
wildlife,  or  shellfish  taken  by  species, 
location  and  date  of  harvest,  and  other 
such  information  as  may  be  required  for 
management  or  conservation  purposes: 
and 

(5)  If  the  return  of  harvest  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
permit  and  you  fail  to  comply  with  such 
reporting  requirements,  you  are 
ineligible  to  receive  a  subsistence 
permit  for  that  activity  during  the 
following  calendar  year,  unless  you 
demonstrate  that  failiue  to  report  was 
due  to  loss  in  the  mail,  accident, 
sickness,  or  other  unavoidable 
circumstances. 

(i)  You  may  not  possess,  transport, 
give,  receive,  or  barter  fish,  wildlife,  or 
shellfish  that  was  taken  in  violation  of 
Federal  or  State  statutes  or  a  regulation 
promulgated  thereimder. 

(j)  Utilization  of  fish,  wildlife,  or 
shellfish.  (1)  You  may  not  use  wildlife 
as  food  for  a  dog  or  furbearer,  or  as  bait, 

except  as  allowed  for  in  § .26,  §  _.27, 

or  §  __.28,  or  except  for  the  following: 

(i)  The  hide,  skin,  viscera,  head,  or 
bones  of  wildlife; 

(ii)  The  skinned  carcass  of  a  furbearer: 

(iii)  Squirrels,  hares  (rabbits),  grouse, 
and  ptarmigan;  however,  you  may  not 
use  the  breast  meat  of  grouse  and 
ptarmigan  as  animal  food  or  bait; 

(iv)  Unclassified  wildlife. 

(2)  If  you  take  wildlife  for  subsistence, 
you  must  salvage  the  following  parts  for 
human  use: 

(i)  The  hide  of  a  wolf,  wolverine, 
coyote,  fox,  lynx,  marten,  mink,  weasel, 
or  otter; 

(ii)  The  hide  and  edible  meat  of  a 
brown  bear,  except  that  the  hide  of 
brown  bears  taken  in  the  Western  and 
Northwestern  Alaska  Brown  Bear 
Management  Areas  and  Units  5  and  9(B) 
need  not  be  salvaged; 

(iii)  The  hide  and  edible  meat  of  a 
black  bear: 

(iv)  The  hide  or  meat  of  squirrels, 
hares  (rabbits),  marmots,  beaver, 
muskrats,  or  unclassified  wildlife. 

(3)  You  must  salvage  the  edible  meat 
of  ungulates,  bear,  grouse  and 
ptarmigan. 

(4)  You  may  not  intentionally  waste 
or  destroy  any  subsistence-caught  fish 
or  shellfish;  however,  you  may  use  for 
bait  or  other  purposes,  whitefish. 
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herring,  and  species  for  which  bag 
limits,  seasons,  or  other  regulatory 
methods  and  means  are  not  provided  in 
this  section,  as  well  as  the  head,  tail, 
fins,  and  viscera  of  legally-taken 
subsistence  fish. 

(5)  Failure  to  salvage  the  edible  meat 
may  not  be  a  violation  if  such  feilure  is 
caused  by  circumstances  beyond  the 
control  of  a  person,  including  theft  of 
the  harvested  fish,  wildlife,  or  shellfish, 
unanticipated  weather  conditions,  or 
unavoidable  loss  to  another  animal. 

(6)  You  may  sell  handicraft  articles 
made  from  the  fur  of  a  black  bear. 

(k)  The  regulations  found  in  this  part 
do  not  apply  to  the  subsistence  taking 
and  use  offish,  wildlife,  or  shellfish 
regulated  pursuant  to  the  ¥\u  Seal  Act 
of  1966  (80  Stat.  1091, 16  U.S.C.  1187). 
the  Endangered  Species  Act  of  1973  (87 
Stat.  884, 16  U.S.C.  1531-1543),  the 
Marine  Mammal  Protection  Act  of  1972 
(86  Stat.  1027;  16  U.S.C.  1361-1407). 
and  the  Migratory  Bird  Treaty  Act  (40 
Stat.  755: 16  U.S.C.  703-711),  or  any 
amendments  to  these  Acts.  The  tak^g 
and  use  of  fish,  wildlife,  or  shellfish, 
covered  by  these  Acts,  will  conform  to 
the  specific  provisions  contained  in    . 
these  Acts,  as  amended,  and  any 
implementing  regulations. 

(1)  Riual  residents,  nonrural  residents, 
and  nonresidents  not  specifically 
prohibited  by  Federal  regulations  from 
fishing,  hunting,  or  trapping  on  public 
lands  in  an  area,  may  fish,  hunt,  or  trap 
on  public  lands  in  accordance  with  the 
appropriate  State  regulations. 

4.  In  Subpart  D  of  36  CFR  part  242 
and  50  CFR  part  100,  §_.26  is  added 
effective  July  1,  2002,  through  June  30, 
2003,  to  read  as  follows: 

i_^    SubetatMioe  taking  of  wildllf*. 

(a)  You  may  take  wildlife  for 
subsistence  uses  by  any  method,  except 
as  prohibited  in  this  section  or  by  other 
Federal  statute.  Taking  wildlife  for 
subsistence  uses  by  a  prohibited  method 
is  a  violation  of  this  part.  Seasons,  are 
closed  imless  opened  by  Federal 
regulation.  Hunting  or  trapping  during  a 
closed  season  or  in  an  area  closed  by 
this  part  is  prohibited. 

(b)  Except  for  special  provisions 
found  at  paragraphs  (m)(l)  through  (26) 
of  this  section,  the  following  methods 
and  means  of  taking  wildlife  for 
subsistence  uses  are  prohibited: 

(1)  Shooting  from,  on,  or  across  a 
highway; 

(2)  Using  any  poison; 

(3)  Using  a  helicopter  in  any  manner, 
including  transportation  of  individuals, 
equipment,  or  wildlife;  however,  this 
prohibition  does  not  apply  to 
transportation  of  an  individual,  gear,  or 


wildlife  diuing  an  emergency  rescue 
operation  in  a  life-threatening  situation; 

(4)  Taking  wildlife  bom  a  motorized 
land  or  air  vehicle,  when  that  vehicle  is 
in  motion  or  from  a  motor-driven  boat 
when  the  boat's  progress  from  the 
motor's  power  has  not  ceased: 

(5)  Usmg  a  motorized  vehicle  to  drive, 
herd,  or  molest  wildlife; 

(6)  Using  or  being  aided  by  use  of  a 
machine  gim,  set  gun,  or  a  shotgun 
larger  than  10  gauge; 

(7)  Using  a  firearm  other  than  a 
shotgun,  muzzle-loaded  rifle,  rijle  or 
pistol  using  center-firing  cartridges,  for 
the  taking  of  imgulates,  bear,  wolves  or 
wolverine,  except  that — 

(i)  An  individual  in  possession  of  a 
valid  trapping  license  may  use  a  firearm 
that  shoots  rimfire  cartridges  to  take 
wolves  and  wolverine; 

(ii)  Only  a  muzzle-loading  rifle  of  .54- 
caliber  or  larger,  or  a  .45-caliber  muzzle- 
loading  rifle  with  a  250-grain,  or  larger, 
elongated  slug  may  be  used  to  take 
brown  bear,  black  bear,  elk,  moose, 
musk  oxen  and  mountain  goat; 

(8)  Using  or  being  aided  oy  use  of  a 
pit,  fire,  artificial  light,  radio 
communication,  artificial  salt  lick, 
explosive,  barbed  arrow,  bomb,  smoke, 
chemical,  conventional  steel  trap  with  a 
jaw  spread  over  nine  inches,  or  conibear 
style  trap  with  a  jaw  spread  over  11 
inches; 

(9)  Using  a  snare,  except  that  an 
individual  in  possession  of  a  valid 
hunting  license  may  use  nets  and  snares 
to  take  unclassified  wildlife,  ptarmigan, 
grouse,  or  hares;  and,  individuals  in 
possession  of  a  valid  trapping  license 
may  use  snares  to  take  furbearers; 

(10)  Using  a  trap  to  take  ungulates  or 
bear, 

(11)  Using  hooks  to  physically  snag, 
impale,  or  otherwise  take  wildlife; 
however,  hooks  may  be  used  as  a  trap 
drag; 

(12)  Using  a  crossbow  to  take 
ungulates,  bear,  wolf,  or  wolverine  in 
any  area  restricted  to  hunting  by  bow 
and  arrow  only; 

(13)  Taking  of  ungulates,  bear,  wolf, 
or  wolverine  with  a  bow,  imless  the  bow 
is  capable  of  casting  a  7/8  inch  wide 
broadhead-tipped  arrow  at  least  175 
yards  horizontally,  and  the  arrow  and 
broadhead  together  weigh  at  least  one 
ounce  (437.5  grains); 

(14)  Using  bait  for  taking  ungulates, 
bear,  wolf,  or  wolverine;  except,  you 
may  use  bait  to  take  wolves  and 
wolverine  with  a  trapping  license,  and, 
you  may  use  bait  to  take  black  bears 
with  a  hunting  license  as  authorized  in 
Unit-specific  regiilations  at  paragraphs 
(m)(l)  through  (26)  of  this  section. 
Baiting  of  black  bean  is  subject  to  the 
following  restrictions: 


(i)  Before  establishing  a  black  bear 
bait  station,  you  must  register  the  site 
with  ADF&G; 

(ii)  When  using  bait  you  must  clearly 
mark  the  site  with  a  sign  reading  "blade 
bear  bait  station"  that  also  displays  your 
himting  license  niunber  and  ADF&G 
assigned  number; 

(iii)  You  may  use  only  biodegradable 
materials  for  bait;  you  may  use  only  the 
head,  bones,  viscera,  or  skin  of  legally 
harvested  fish  and  wildlife  for  bait; 

(iv)  You  may  not  use  bait  within  one- 
quarter  mile  of  a  publicly  maintained 
road  or  trail; 

(v)  You  may  not  use  bait  within  one 
mile  of  a  house  or  other  permanent 
dwelling,  or  within  one  mile  of  a 
developed  campground,  or  developed 
recreational  facility; 

(vi)  When  using  bait,  you  must 
remove  litter  and  equipment  from  the 
bait  station  site  when  done  himting; 

(vii)  You  may  not  give  or  receive 
payment  for  the  use  of  a  bait  station, 
including  barter  or  exchange  of  goods; 

(viii)  You  may  not  have  more  than 
two  bait  stations  with  bait  present  at  any 
one  time; 

(15)  Taking  swimming  ungulates, 
bears,  wolves  or  wolverine; 

(16)  Taking  or  assisting  in  the  taking 
of  ungulates,  bear,  wolves,  wolverine,  or 
other  furbearers  before  3:00  a.m. 
following  the  day  in  which  airborne 
travel  occurred  (except  for  flights  in 
regularly  scheduled  commercial 
aircraft);  however,  this  restriction  does 
not  apply  to  subsistence  taking  of  deer, 
the  setting  of  snares  or  traps,  or  the 
removal  of  furbearers  &t>m  traps  or 
snares; 

(17)  Taking  a  bear  cub  or  a  sow 
accompanied  by  cub(s). 

(c)  Wildlife  taken  in  defense  of  life  or 
property  is  not  a  subsistence  use; 
wildlife  so  taken  is  subject  to  State 
regulations. 

(d)  The  following  methods  and  means 
of  trapping  furbearers,  for  subsistence 
uses  pursuant  to  the  requirements  of  a 
trapping  license  are  prohibited,  in 
addition  to  the  [trohibitions  listed  at 
paragraph  (b)  of  this  section: 

(1)  Disturbing  or  destroying  a  den, 
except  that  you  may  distiub  a  muskrat 
pushup  or  feeding  house  in  the  course 
of  trapping; 

(2)  Disturbing  or  destroying  any 
beaver  house; 

(3)  Taking  beaver  by  any  means  other 
than  a  steel  trap  or  snare,  except  that 
you  may  use  firearms  in  certain  Units 
with  established  seasons  as  identified  in 
Unit-specific  regulations  found  in  this 
subpart; 

(4)  Taking  otter  with  a  steel  trap 
having  a  jaw  spread  of  less  than  five  and 
seven-ei^ths  inches  during  any  closed 
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mink  and  marten  season  in  the  same 
Unit; 

(5)  Using  a  net,  or  fish  trap  (except  a 
blackfish  or  fvke  trap); 

(6)  Taking  beaver  in  the  Minto  Flats 
Management  Area  with  the  use  of  an 
aircraft  for  ground  transportation,  or  by 
landing  within  one  mile  of  a  beaver  trap 
or  set  used  by  the  transported  person; 

(7)  Taking  or  assisting  in  the  taking  of 
furbearers  by  firearm  before  3:00  a.m.  on 
the  day  following  the  day  on  which 
airborne  travel  occurred;  however,  this 
does  not  apply  to  a  trapper  using  a 
firearm  to  dispatch  furbearers  caught  in 
a  trap  or  snare. 

(e)  Possession  and  transportation  of 
wildlife.  (1)  Except  as  specified  in 
paragraph  (e)(2)  or  (f)(1)  of  this  section, 
or  as  otherwise  provided,  you  may  not 
take  a  species  of  wildlife  in  any  Unit,  or 
portion  of  a  Unit,  if  your  total  take  of 
that  species  already  obtained  anywhere 
in  the  State  under  Federal  and  State 
regulations  equals  or  exceeds  the 
harvest  limit  in  that  Unit. 

(2)  An  animal  taken  under  Federal  or 
State  regulations  by  any  member  of  a 
community  with  an  established 
community  harvest  limit  for  that  species 
counts  toward  the  community  harvest 
limit  for  that  species.  Except  for  wildlife 
taken  pursuant  to  §  _10(d)(5)(iii)  or  as 
otherwise  provided  for  by  this  Part,  an 
jinimal  taken  as  part  of  a  community 
harvest  limit  coimts  toward  every 
community  member's  harvest  limit  for 
that  species  taken  under  Federal  or  State 
of  Alaska  regulations. 

(f)  Harvest  limits.  (1)  The  harvest  limit 
specified  for  a  trapping  season  for  a 
species  and  the  harvest  limit  set  for  a 
hunting  season  for  the  same  species  are 
separate  and  distinct.  This  means  that  if 
you  have  taken  a  harvest  limit  for  a 
particular  species  under  a  trapping 
season,  you  may  take  additional  animals 
under  the  harvest  limit  specified  for  a 
hunting  season  or  vice  versa. 

(2)  A  brown/grizzly  bear  taken  in  a 
Unit  or  portion  of  a  Unit  having  a 
harvest  limit  of  one  brown/grizzly  bear 
per  year  counts  against  a  one  brown/ 
grizzly  bear  every  four  regulatory  years 
harvest  limit  in  other  Units;  an 
individual  may  not  take  more  than  one 
brown/grizzly  bear  in  a  regulatory  year. 

(g)  Evidence  of  sex  and  identity.  (1)  If 
subsistence  take  of  Dall  sheep  is 
restricted  to  a  ram,  you  may  not  possess 
or  transport  a  harvested  sheep  imless 
both  horns  accompany  the  animal. 

(2)  If  the  subsistence  taking  of  an 
ungulate,  except  sheep,  is  restricted  to 
one  sex  in  the  local  area,  you  may  not 
possess  or  transport  the  carcass  of  an 
animal  taken  in  that  area  unless 
sufficient  portions  of  the  external  sex 
organs  remain  attached  to  indicate 


conclusively  the  sex  of  the  animal, 
except  in  Units  11.  13,  19,  21,  and  24 
where  you  may  possess  either  sufficient 
portions  of  the  external  sex  organs  (still 
attached  to  a  portion  of  the  carcass)  or 
the  head  (with  or  without  antlers 
attached;  however,  the  antler  stiunps 
must  remain  attached),  to  indicate  the 
sex  of  the  harvested  moose;  however, 
this  paragraph  (g)(2}  does  not  apply  to 
the  carcass  of  an  imgulate  that  has  been 
butchered  and  placed  in  storage  or 
otherwise  prepared  for  consumption 
upon  arrival  at  the  location  where  it  is 
to  be  consumed. 

(3)  If  a  moose  harvest  linoit  includes 
an  antler  size  or  configuration 
restriction,  you  may  not  possess  or 
transport  the  moose  carcass  or  its  parts 
unless  both  antlers  accompany  the 
carcass  or  its  parts.  If  you  possess  a  set 
of  antlers  with  less  than  the  required 
number  of  brow  tines  on  one  antler,  you 
must  leave  the  antlers  naturally  attached 
to  the  unbroken,  uncut  skull  plate; 
however,  this  paragraph  (g)(3)  does  not 
apply  to  a  moose  carcass  or  its  parts  that 
have  been  butchered  and  placed  in 
storage  or  otherwise  prepjired  for 
consumption  after  arrival  at  the  place 
where  it  is  to  be  stored  or  consumed. 

(h)  You  must  leave  all  edible  meat 
fitim  caribou  and  moose  harvested  in 
Units  9(B),  17,  and  19(B)  prior  to 
October  1  on  the  bones  of  the  front 
quarters  and  hind  quarters  until  you 
remove  the  meat  from  the  field  or 
process  it  for  human  consumption. 

(i)  If  you  take  an  animal  that  has  been 
marked  or  tagged  for  scientific  studies, 
you  must,  within  a  reasonable  time, 
notify  the  ADF&G  or  the  agency 
identified  on  the  collar  or  marker,  when 
and  where  the  animal  was  taken.  You 
also  must  retain  any  ear  tag,  collar, 
radio,  tattoo,  or  other  identification  with 
the  hide  until  it  is  sealed,  if  sealing  is 
required;  in  all  cases,  you  must  return 
any  identification  equipment  to  the 
ADF&G  or  to  an  agency  identified  on 
such  equipment. 

(j)  Sealing  of  bear  skins  and  skulls.  (1) 
Sealing  requirements  for  bear  shall 
-  apply  to  brown  bears  taken  in  all  Units, 
except  as  specified  in  this  paragraph, 
and  black  bears  of  all  color  phases  taken 
in  Units  1-7. 11-17,  and  20. 

(2)  You  may  not  possess  or  transport 
from  Alaska,  the  untanned  skin  or  skull 
of  a  bear  unless  the  skin  and  skull  have 
been  sealed  by  an  authorized 
representative  of  ADF&G  in  accordance 
with  State  or  Federal  regulations,  except 
that  the  skin  and  skull  of  a  brown  bear 
taken  under  a  registration  permit  in  the 
Western  Alaska  Brown  Bear 
Management  Area,  the  Northwest 
Alaska  Brown  Bear  Management  Area, 


Unit  5,  or  Unit  9(B)  need  not  be  sealed 
unless  removed  from  the  area. 

(3)  You  must  keep  a  bear  skin  and 
skull  together  imtil  a  representative  of 
the  ADF&G  has  removed  a  rudimentary 
premolar  tooth  from  the  skull  and 
sealed  both  the  skull  and  the  skin; 
however,  this  provision  shall  not  apply 
to  brown  bears  taken  within  the  Western 
Alaska  Brown  Bear  Management  Area, 
the  Northwest  Alaska  Brown  Bear 
Management  Area,  Unit  5,  or  Unit  9(B) 
which  are  not  removed  from  the 
Management  Area  or  Unit. 

(i)  In  areas  where  sealing  is  required 
by  Federal  regulations,  you  may  not 
possess  or  transport  the  hide  of  a  bear 
which  does  not  have  the  penis  sheath  or 
vaginal  orifice  naturally  attached  to 
indicate  conclusively  the  sex  of  the 
bear. 

(ii)  If  the  skin  or  skull  of  a  bear  taken 
in  the  Western  Alaska  Brown  Bear 
Management  Area  is  removed  from  the 
area,  you  must  first  have  it  sealed  by  an 
ADF&G  representative  in  Bethel, 
Dillingham,  or  McGrath;  at  the  time  of 
sealing,  the  ADF&G  representative  shall 
remove  and  retain  the  skin  of  the  skull 
and  front  claws  of  the  bear. 

(iii)  If  you  remove  the  skin  or  skull  of 
a  bear  taken  in  the  Northwestern  Alaska 
Brown  Bear  Management  Area  from  the 
area  or  present  it  for  commercial 
tanning  within  the  Management  Area, 
you  must  first  have  it  sealed  by  an 
ADF&G  representative  in  Barrow, 
Fairbanks,  Galena,  Nome,  or  Kotzebue; 
at  the  time  of  sealing,  the  ADF&G 
representative  shall  remove  and  retain 
the  skin  of  the  skull  and  front  claws  of 
the  bear. 

(iv)  If  you  remove  the  skin  or  skull  of 
a  bear  taken  in  Unit  5  from  the  area,  you 
must  first  have  it  sealed  by  an  ADF&G 
representative  in  Yakutat;  at  the  time  of 
sealing,  the  ADF&G  representative  shall 
remove  and  retain  the  skin  of  the  skull 
and  front  claws  of  the  bear. 

(4)  You  may  not  falsify  any 
information  required  on  the  sealing 
certificate  or  temporary  sealing  form 
provided  by  the  ADF&G  in  accordance 
with  State  regulations. 

(k)  Sealing  of  beaver,  lynx,  marten, 
otter,  wolf,  and  wolverine.  You  may  not 
possess  or  transport  from  Alaska  the 
untanned  skin  of  a  marten  taken  in 
Units  1-5,  7. 13(E),  and  14-16  or  the 
untanned  skin  of  a  beaver,  lynx,  otter, 
wolf,  or  wolverine,  whether  taken  inside 
or  outside  the  State,  unless  the  skin  has 
been  sealed  by  an  authorized 
representative  of  ADF&G  in  accordance 
with  State  regulations.  In  Unit  18,  you 
must  obtain  an  ADF&G  seal  for  beaver 
skins  only  if  they  are  to  be  sold  or 
commercially  sold. 
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(1)  You  must  seal  any  wolf  taken  in 
Uqit  2  on  or  before  the  30th  day  after 
the  date  of  taking. 

(2)  You  must  leave  the  radius  and 
ulna  of  the  left  foreleg  naturally 
attached  to  the  hide  of  any  wolf  taken 
in  Units  1-5  until  the  hide  is  sealed. 

(1)  A  person  who  takes  a  species  listed 
in  paragraph  (k)  of  this  section  but  who 
is  unable  to  present  the  skin  in  person, 
must  complete  and  sign  a  temporary 
sealing  form  and  ensure  that  the 
completed  temporary  sealing  form  and 
skin  are  presented  to  an  authorized 
representative  of  ADF&G  for  sealing 
consistent  with  requirements  listed  in 
paragraph  (k)  of  this  section. 

(m)  Unit  regulations.  You  may  take  for 
subsistence  unclassified  wildlife,  all 
squirrel  species,  and  marmots  in  all 
Units,  without  harvest  limits,  for  the 
period  of  July  1-June  30.  Unit-specific 
restrictions  or  allowances  for 
subsistence  taking  of  wildlife  are 
identified  at  paragraphs  (m)(l)  through 
(26)  of  this  section. 

(1)  Unit  1.  Unit  1  consists  of  all 
mainland' drainages  from  Dixon 
Entrance  to  Cape  Fairweather,  and  those 
islands  east  of  the  center  line  of 
Clarence  Strait  from  Dixon  Entrance  to 
Caamano  Point,  and  all  islands  in 
Stephens  Passage  and  Lynn  Canal  north 
of  Taku  Inlet: 

(i)  Unit  1(A)  consists  of  all  drainages 
south  of  the  latitude  of  Lemesurier  Point 
including  all  drainages  into  Behm 
Canal,  excluding  all  drainages  of  Ernest 
Sound; 

(ii)  Unit  1(B)  consists  of  all  drainages 
between  the  latitude  of  Lemesurier 
Point  and  the  latitude  of  Cape  Fanshaw 
including  all  drainages  of  Ernest  Sound 
and  Farragut  Bay,  and  including  the 
islands  east  of  the  center  lines  of 
Frederick  Sound,  Dry  Strait  (between 
Sergief  and  Kadin  Islands],  Eastern 
Passage,  Blake  Channel  (excluding 
Blake  Island),  Ernest  Sound,  and 
Seward  Passage; 

(iii)  Unit  1(C)  consists  of  that  portion 
of  Unit  1  draining  into  Stephens  Passage 
and  Lynn  Canal  north  of  Cape  Fanshaw 
and  south  of  the  latitude  of  Eldred  Rock 
including  Bemers  Bay,  Sullivan  Island, 
and  all  mainland  portions  north  of 
Chichagof  Island  and  south  of  the 
latitude  of  Eldred  Rock,  excluding 
drainages  into  Farragut  Bay; 

(iv)  Unit  1(D)  consists  of  that  portion 
of  Unit  1  north  of  the  latitude  of  Eldred 


Rock,  excluding  Sullivan  Island  and  the 
drainages  of  Bemers  Bay; 

(v)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Public  lands  within  Glacier  Bay 
National  Park  are  closed  to  all  taking  of 
wildlife  for  subsistence  uses; 

(B)  Unit  1(A}— in  the  Hyder  area,  the 
Salmon  River  drainage  downstream 
from  the  Riverside  Mine,  excluding  the 
Thumb  Creek  drainage,  is  closed  to  the 
taking  of  bear; 

(C)  Unit  1(B>— the  Anan  Creek 
drainage  within  one  mile  of  Anan  Creek 
downstream  from  the  mouth  of  Anan 
Lake,  including  the  area  within  a  one 
mile  radius  frt>m  the  mouth  of  Anan 
Creek  Lagoon,  is  closed  to  the  taking  of 
black  bear  and  brown  bear. 

(D)  Unit  1(C): 

(1)  You  may  not  hunt  within  onis- 
fourth  mile  of  Mendenhall  Lake,  the 
U.S.  Forest  Service  Mendenhall  Glacier 
Visitor's  Center,  and  the  Center's 
parking  area; 

(2)  You  may  not  take  mountain  goat 
in  the  area  of  Mt.  BuUard  boimded  by 
the  Mendenhall  Glacier,  Nugget  Creek 
from  its  mouth  to  its  confluence  with 
Goat  Creek,  and  a  line  bom  the  mouth 
of  Goat  Creek  north  to  the  Mendenhall 
Glacier; 

(vi)  You  may  not  trap  furbearers  for 
subsistence  uses  in  Unit  1(C),  Juneau 
area,  on  the  following  public  lands: 

(A)  A  strip  within  one-quarter  mile  of 
the  mainland  coast  between  the  end  of 
Thane  Road  and  the  end  of  Glacier 
Highway  at  Echo  Cove; 

(B)  That  area  of  the  Mendenhall 
Valley  bounded  on  the  south  by  the 
Glacier  Highway,  on  the  west  by  the 
Mendenhall  Loop  Road  and  Montana 
Creek  Road  and  Spur  Road  to 
Mendenhall  Lake,  on  the  north  by 
Mendenhall  Lake,  and  on  the  east  by  the 
Mendenhall  Loop  Road  and  Forest 
Service  Glacier  Spur  Road  to  the  Forest 
Service  Visitor  Center; 

(C)  That  area  within  the  U.S.  Forest 
Service  Mendenhall  Glacier  Recreation 
Area; 

(D)  A  strip  within  one-quarter  mile  of 
the  following  trails  as  designated  on 
U.S.  Geological  Survey  maps:  Herbert 
Glacier  Trail,  Windfall  Lake  Trail. 
Peterson  Lake  Trail,  Spaulding 
Meadows  Trail  (including  the  loop 
trail).  Nugget  Creek  Trail,  Outer  Point 
Trail.  Dan  MoUer  Trail,  Perseverance 


Trail,  Granite  Creek  Trail,  Mt.  Roberts 
Trail  and  Nelson  Water  Supply  Trail, 
Sheep  Creek  Trail,  and  Point  Bishop 
Trail; 
(vii)  Unit-specific  regulations: 

(A)  You  may  hunt  black  bear  with  bait 
in  Units  1(A),  1(B).  and  1(D)  between 
April  15  and  June  15; 

(B)  You  may  not  shoot  ungulates, 
bear,  wolves,  or  wolverine  from  a  boat, 
unless  you  are  certified  as  disabled; 

(C)  You  may  take  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches,  if: 

(1)  The  person  organizing  the 
religious  ceremony,  or  designee, 
contacts  the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
number  to  be  taken,  and  the  Unit(s)  in 
which  the  taking  will  occur: 

(2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation; 

(J)  Each  person  who  takes  wildlife 
imder  this  section  must,  as  soon  as 
practicable,  and  not  more  than  15  days 
after  the  harvest,  submit  a  vmtten  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 
harvester's  name  and  address,  the 
niimber.  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

(4)  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary    - 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur; 

(D)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 

'  take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  community  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hiuiter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Hunting 

Blacfc  Bear  2  bears,  no  more  than  one  may  be  a  blue  or  glacier  tMar 


Open  season 


Sept.  1-Jurw  30. 
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Harvest  limits 
Brown  Bear:  1  bear  every  four  regulatory  years  by  State  registration  permit  only 

Deer 

Unit  1(A)— 4antlereddeer 

Unit  1(B>— 2  antlered  deer 

Unit  1(C)— 4  deer;  however,  antlerless  deer  may  be  taken  only  from  Sept.  15-Dec.  31  

Goat: 

Unit  1(A>— Revillagigedo  Island  only 

Unit  1(B)— that  portion  north  of  LeConte  Bay.  1  goat  t)y  State  registration  permH  only;  the  taking  of  kids  or  nan- 
nies accompanied  by  kids  is  prohibited. 
Unit  1(B>— that  portion  between  LeConte  Bay  and  the  North  Fork  of  Bradfiekl  River/Canal.  2  goats;  a  State  reg- 
istration pennit  wHI  be  required  for  the  taking  of  the  first  goat  and  a  Federal  registration  permit  for  the  taking  of 
a  second  goat;  the  taking  of  kkls  or  nannies  accompanied  by  kkJs  is  prohibited. 

Unit  1(A)  and  Unit  1  (B)— remainder— 2  goats  by  State  registration  permit  only 

Unit  1(C)— that  portion  draining  into  Lynn  Canal  and  Stephens  Passage  between  Antler  River  and  Eagle  Glacier 
and  River,  and  all  drainages  of  the  Chilkat  Range  south  of  the  EndkxM  River— 1  goat  by  State  registratton  per- 
mit or>iy. 
Unit  1(C)— that  portton  draining  into  Stephens  Passage  and  Taku  Inlet  between  Eagle  Glacier  and  River  and 
Taku  Glacier. 

Unit  1(C>— remainder- 1  goat  by  State  registratfon  permit  only 

Unit  1(D>— that  portion  lying  north  of  the  Katzehin  River  and  northeast  of  the  Haines  highway— 1  goat  by  State 
registratton  permit  only. 

Unit  1(D)— that  portion  lying  between  Taiya  Inlet  and  River  and  the  White  Pass  and  Yukon  Railroad 

Unit  1(D)— remainder— 1  goat  by  State  registratkxi  pennit  only 

miooso* 

Unit  1(A)— 1  antlered  bull  

Unit  1(B)— 1  antlered  bull  with  spike-fork  or  50-inch  antlers  or  3  or  more  brow  tines  on  either  antler,  by  State  reg- 
istratton permit  only.  • 
Unit  1(C),  that  portion  south  of  Point  Hobart  including  all  Port  Houghton  drainages— 1  antlered  bull  with  spike- 
fork  or  50-inch  antlers  or  3  or  more  brow  tines  on  either  antler,  by  State  registration  pennit  only. 

Unit  1(C)— remainder,  excluding  drainages  of  Bemers  Bay— 1  antlered  bull  by  State  registratton  pennit  only 

Unit  1(D) : 

Coyote:  2  coyotes 

Fox,  Red  (Including  Cross,  Black,  and  Silver  Phases):  2  foxes 

Hare  (Snowshoe):  5  hares  per  day  

Lynx:  2  lynx  '■ 

Wolf:  5  wolves •• - 

Wolverine:  1  wolverine 

Grouse  (Spruce,  Blue,  and  Ruffed):  5  per  day,  10  in  possesston  

Ptannigan  (Rock.  Wiltow.  and  White-tailed);  20  per  day,  40  in  possesston 

Trapping 

Beaver.  Unit  1(A).  (B).  and  (C)-Wo  limit 

Coyote:  No  limit '■ 

Fox,  Red  (including  Crosss.  Black,  and  Silver  Phases):  No  limit  - 

Lynx:  No  limit  : - 

Marten:  No  Nmit „ 

Mink  and  Weasel:  No  Hmit 

Muskrat:  No  limit • 

Otter:  No  limit  _ 

Wolf:  No  limit ■ 

Wolverine:  No  limit - ■ • 


Open  season 


Sept.  15-Oec.  31. 
Mar.  1&-May31. 

Aug.  1-Dec.  31. 
Aug.  1-Oec.  31. 
Aug.  1-Oec.  31. 

No  open  season. 
Aug.  1-Dec.  31. 

Aug.  1-Dec.  31. 


Aug.  1-Oec.  31. 
Oct.  1-Nov.  30. 


No  open  season. 

Aug.  1-Nov.  30. 
Sept.  15-Mov.  30. 

No  open  season. 
Aug.  1-Dec.  31. 

Sept.  15-Oct.  IS. 
Sept.  15-Oct.  15. 

Sept.  15-Oct.  15. 

Sept.  15-Oct.  IS. 
No  open  season. 
Sept.  1-Apr.  30. 
Nov.  1-Feb.  15. 
Sept.  1-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  1-Apr.  30. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 


Dec.  1-May  15 


Dec.  1-Feb. 
Dec.  1-Feb. 
Dec.  1-Feb. 
Dec.  1-Feb. 


15. 
15. 
15. 
15 


Dec.  1-^eb.  15. 


15. 
15 


Dec.  1-Feb 
Dec.  1-Feb. 
Hw.  10-Apr.  30. 
ftov.  10-Apr.  30. 


(2)  Unit  2.  Unit  2  consists  of  Prince  of 
Wales  Island  and  all  islands  west  of  the 
center  lines  of  Clarence  Strait  and 
Kashevarof  Passage,  south  and  east  of 
the  center  lines  of  Sumner  Strait,  and 
east  of  the  longitude  of  the  western  most 
point  on  Warren  Island. 

(i)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  IS; 

(B)  You  may  not  shoot  imgulates. 
bear,  wolves,  or  wolverine  from  a  boat, 
unless  you  are  certified  as  disabled; 

(C)  You  may  take  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 


this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches,  if: 

(2)  The  person  organizing  the 
religious  ceremony,  or  designee, 
contacts  the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
number  to  be  taken,  and  the  Unit(s)  in 
which  the  taking  will  occur; 


(2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wilcUife  conservation; 

{3)  Each  person  who  takes  wildlife 
under  this  section  must,  as  soon  as 
practicable,  and  not  more  than  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 
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(4)  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section: 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  ciistomary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur. 


(D)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  community  harvest 
system.  The  designated  himter  must 


obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/hm 
possession  at  any  one  time, 
(ii)  (Reserved] 


Haivest  limits 


Hunting 

Black  Bear  2  bears,  no  mora  than  one  may  be  a  blue  or  glacier  bear 

Deer.  4  deer,  however,  no  more  than  one  may  be  an  anOertess  deer.  Antlerless  deer  may  be  taiwn  pnly  during  the 
period  Oct.  15-Oec.  31  by  Federal  registration  permit  only. 

Coyote:  2  coyotes  "••- - • ..~.... 

Fox.  Red  (including  Cross.  Blactt.  and  SHver  Phases):  2  toxas 

Hare  (Snowshoe):  5  hares  per  day  , 

Lynx:  2  lyitt ~ - 

Wolf:  5  wolves ; - 

Wolverine:  1  wolverine : - 

Grouse  (Spruce  and  Ruffed):  5  per  day,  10  in  possession 

Ptarmigan  (Rock,  WWow,  and  White-tailed):  20  per  day,  40  in  possession 

Trapping 

Beaver  No  Kmlt ~ - •— 

Coyote:  No  limit ~ 

Fox,  Red  (including  Cross.  Black,  and  Silver  Phases):  No  Imit  

Lynx:  No  limit —• 

Marten:  No  Nmit 

Mink  and  Weasel:  No  limit 

Muskrat:  No  limit  ~~ ~ .. — ".- 

Otter  No  limit - ■* 

Wolf:  NolimH 

Wolverine:  No  Nmit - 


Open  season 


Sept.  1-June  30. 
Aug.  1-Oec.  31. 

Sept.  1-Apr.  X. 
Nov.  1-Feb.  15. 
Sept.  1-Apr.30. 
Dec.  1-Feb.  15. 
Nov.  15-Mar  15. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 

Dec.  1-May  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  15-Mar.  15. 
Nov.  10-Apr.  30. 


(3)  Unit  3.  (i)  Unit  3  consists  of  all 
islands  west  of  Unit  1(B),  north  of  Unit 
2,  south  of  the  center  line  of  Frederick 
Sound,  and  east  of  the  center  line  of 
Chatham  Strait  including  Coronation, 
Kuiu,  Kupreanof,  Mitkof,  Zarembo, 
Kashevarof,  Woronkofski,  Etolin, 
Wrangell,  and  Deer  Islands. 

(ii)  m  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  In  the  Petersburg  vicinity,  you 
may  not  take  ungulates,  bear,  wolves, 
and  wolverine  along  a  strip  one-fourth 
mile  wide  on  each  side  of  the  Mitkof 
Highway  from  Milepost  0  to  Crystal 
Lake  campgroimd; 

(B)  You  may  not  take  black  bears  in 
the  Petersburg  Creek  drainage  on 
Kupreanof  Island: 

(C)  You  may  not  himt  in  the  Blind 
Slough  draining  into  Wrangell  Narrows 
and  a  strip  one-fourth  mile  wide  on 
each  side  of  Blind  Slough,  from  the 
himting  closure  markers  at  the 
southernmost  portion  of  Blind  Island  to 
the  hunting  closure  markers  one  mile 
south  of  the  Blind  Slough  bridge. 


(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  IS  and  June  15; 

(B)  You  may  not  shoot  ungulates, 
bear,  wolves,  or  wolverine  from  a  boat, 
unless  you  are  certified  as  disabled; 

(C)  You  may  take  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortiiary  cycle,  including  memorial 
potlatches,  if: 

(1)  The  person  organizing  the 
reli^ous  ceremony,  or  designee,  contact 
the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
number  to  be  taken,  and  the  Unit(s)  in 
which  the  taking  will  occur; 

{2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation: 

(3)  Each  person  who  takes  wildlife 
under  this  section  must,  as  soon  as 
practicable,  and  not  more  than  15  days 


after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

[4)  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur; 

(D)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  commimity 
operating  imder  a  community  harvest 
system.  The  designated  himter  must 
obtain  a  designated  himter  permit  and 
must  return  a  completed  harvest  report. 
Tlie  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Open  season 


Black  Bear  2  bears,  no  more 
Deer 


III  .■■ila,  ,■ 

nuiKNiy 
than  one  may  be  a  blue  or  glacier  beer . 


Sept.  1-June  30. 
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Harvest  limits 


Open  season 


Unit  3— Mitkof  Island,  Woewodski  Island,  Butterworth  Islands,  and  that  portion  of  Kupreanof  Island  whk:h  in- 
cludes Lindenburg  Peninsula  east  of  the  Portage  Bay/Duncan  Canal  Portage— 1  antlered  deer  by  State  reg- 
istration permit  only;  however,  the  city  limits  of  Peterslwrg  and  Kupreanof  are  closed  to  hunting. 

Unit  3 — remainder— 2  antlered  deer 

Moose:  1  antlered  bull  with  spike-fork  or  50-inch  antlere  or  3  or  more  brow  tines  on  either  antler  by  State  registratk>n 
permit  only. 

Coyote:  2  coyotes  i 

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases):  2  foxes 

Hare  (SnowsfKW):  5  hares  per  day  • 

Lynx:  2  lynx  • 

WoM:  5  wolves • 

Wolverine:  1  wolverine 

Grouse  (Spruce,  Blue,  and  Ruffed):  5  per  day.  10  in  possession  

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day.  40  in  possession 

Trapping 

Beaver 

Unit  3— Mitkof  Island— No  limit 

Unit  3— except  Mitkof  Island— No  limit 

Coyote:  No  limit • 

Fox.  Red  (including  Cross.  Black,  and  Silver  Phases):  No  limit  

Lynx:  No  limit  •• 

Marten:  No  limit ,• • 

Mink  and  Weasel:  No  limit 

Muskrat:  No  limit  • 

Otter  No  limit • 

Wolf:  No  limit • 

Wolverine:  No  limit ••••• 


Oct.  15-Oct.  31. 


Aug.  1-Nov.  30. 
Sept.  15-Oct.  15. 

Sept.  1-Apr.  30. 
Nov.  1-Feb.  15. 
Sept.  1-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  1-Apr.  30. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 


Dec.  1-Apr  15. 
Dec.  1-May  15. 


Dec.  1-Feb. 
Dec.  1-Feb. 
Dec.  1-Feb. 
Dec.  1-Feb. 


15. 
15. 
15. 

15. 


Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15 
Nov.  10-Apr.  30. 
Nov.  lO.-Apr.  30. 


(4)  Unit  4.  (i)  Unit  4  consists  of  all 
islands  south  and  west  of  Unit  1(C)  and 
north  of  Unit  3  including  Admiralty, 
Baranof.  Chichagof,  Yakobi,  Inian, 
Lemesurier,  and  Pleasant  Islands. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  You  may  not  take  bears  in  the 
Sejmiour  Canal  Closed  Area  (Admiralty  . 
Island)  including  all  drainages  into 
northwestern  Seymour  Canal  between 
Staunch  Point  and  the  southernmost  tip 
of  the  unnamed  peninsula  separating 
Swan  Cove  and  King  Salmon  Bay 
including  Swan  and  Windfall  Islands; 

(B)  You  may  not  take  bears  in  the  Salt 
Lake  Closed  Area  (Admiralty  Island) 
including  all  lands  within  one-fourth 
mile  of  Salt  Lake  above  Klutchman  Rock 
at  the  head  of  Mitchell  Bay; 

(C)  You  may  not  take  brown  bears  in 
the  Port  Althorp  Closed  Area  (Chichagof 
Island),  that  area  within  the  Port 
Althorp  watershed  south  of  a  line  from 
Point  Lucan  to  Salt  Chuck  Point  (Trap 
Rock); 

(D)  You  may  not  use  any  motorized 
land  vehicle  for  brown  bear  hunting  in 
the  Northeast  Chichagof  Controlled  Use 
Area  (NECCUA)  consisting  of  all 
portions  of  Unit  4  on  Chichagof  Island 
north  of  Tenakee  Inlet  and  east  of  the 
drainage  divide  from  the  northwest 
point  of  Gull  Cove  to  Port  Frederick 


Portage,  including  all  drainages  into 
Port  Frederick  and  Mud  Bay; 

(E)  You  may  not  use  any  motorized 
land  vehicle  for  the  taking  of  marten, 
mink,  and  weasel  on  Chichagof  Island. 

(iii)  Unit-specific  regulations: 

(A)  You  may  shoot  ungulates  bom  a 
boat.  You  may  not  shoot  bear,  wolves, 
or  wolverine  from  a  boat,  unless  you  are 
certified  as  disabled; 

(B)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  community  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time; 

(C)  You  may  take  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches,  if: 

( 1 )  The  person  organizing  the 
religious  ceremony,  or  designee, 
contacts  the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 


agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
number  to  be  taken,  and  the  Unit(s)  in 
which  the  taking  will  occur; 

{2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation; 

(J)  Each  person  who  takes  wildlife 
under  this  section  must,  as  soon  as 
practicable,  and  not  more  than  IS  days 
after  the  harvest,  submit  a  written  report ' 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 
harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

(4)  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur; 

(D)  Five  Federal  registration  permits 
will  be  issued  for  the  taking  of  brown 
bear  for  educational  purposes  associated 
with  teaching  customary  and  traditional 
subsistence  harvest  and  use  practices. 
Any  bear  taken  under  an  educational 
permit  does  not  count  in  an  individual's 
one  bear  every  four  regulatory  years 
limit. 
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Harvest  limits 


Hunting 

Brown  BAdr' 

Unit  4— Chichagof  Island  south  and  west  of  a  line  that  follows  the  crest  of  the  island  from  Rock  Point  (58°  N.  lat.. 
136°21'  W.  long.)  to  Rodgers  Point  (57°35'  N.  lat..  135°33'  W.  long.)  including  Yakobi  and  other  adjacent  is- 
lands; Baranof  Island  south  and  west  of  a  line  whch  fottows  the  crest  of  the  island  from  Nismeni  Point  (57°34' 
N.  lat..  135°25'  W  tong.)  to  the  entrance  of  Gut  Bay  (56°44'  N.  lat.  134''38'  W.  kxig.)  including  the  drainages 
into  Gut  Bay  and  including  Kmzof  and  other  adjacent  islands— 1  bear  every  four  regulatory  years  by  State  reg- 
istratton  permit  only. 

Unit  4— that  portkjn  in  the  Northeast  Chwhagof  Controlled  Use  Area— 1  bear  every  four  regulatory  years  by  State 
registration  permit  only. 

Unit  4— remainder— 1  bear  every  four  regulatory  years  by  State  registration  pemiM  only 


Deer.  6  deer;  however,  antledess  deer  may  be  taken  only  from  Sept.  15-Jan.  31 

Goat:  1  goat  bf  State  registratkxi  permit  only 

Coyote:  2  coy(Mes  

Fox.  Red  (including  Cross.  Black,  and  Silver  Phases):  2  foxes 

Hare  (Snowshoe):  5  hares  per  day  

Lynx:  2  lynx  :. 

Wolf:  5  wolves : 

Wolverine:  1  wolverine 

Grouse  (Spruce.  Blue,  and  Ruffed):  5  per  day.  10  in  possesston  

Rarmigan  (Rock.  WNtow,  and  While-tailed):  20  per  day.  40  in  pos8essk)n  

Trapping 

Beaver 

Unit  4— that  portton  east  of  Chatham  Strait— No  limit  

Remainder  of  Unit  4 

Coyote:  No  limit 

Fox.  Red  (including  Cross,  Black,  and  Silver  Phases):  No  limit  

Lynx:  No  limit ^ 

Marten:  No  limit — 

Mink  and  Weasel:  No  limit „ 

Muskrat:  No  limit  

Otter:  No  limit '- - 

Wolf:  No  limit • •• 

Wolverine:  No  limit 


Open  season 


Sept.  15-Oec.  31. 
Mar.  15-May31. 


Ktar.  15-May  20. 

Sept.  15-Oec.  31. 
Mar  15-May  20. 
Aug.  1-Jan.  31. 
Aug.  1-Dec.  31. 
Sept.  1-Apr.  30. 
Nov.  1-Feb.  15. 
Sept.  1-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  1-Apr.  30. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  I.-May  15. 


Dec.  1-May  15. 
No  open  season. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Apr.  30. 
l4ov.  10-Apr.  30. 


(5)  Unit  5.  (i)  Unit  5  consists  of  all 
Gulf  of  Alaska  drainages  and  islands 
between  Cape  Fairweather  and  the 
center  line  of  ley  Bay.  including  the 
Guyot  Hills: 

(A)  Unit  5(A)  consists  of  all  drainages 
east  of  Yakutat  Bay,  Disenchantment 
Bay,  and  the  eastern  edge  of  Hubbard 
Glacier,  and  includes  the  islands  of 
Yakutat  and  Disenchantment  Bays; 

(B)  Unit  5(B)  consists  of  the  remainder 
of  Unit  5. 

(ii)  You  may  not  take  wildlife  for 
subsistence  uses  on  public  lands  within 
Glacier  Bay  National  Park. 

(iii)  Unit-specific  reflations: 

(A)  You  may  use  bait  to  himt  black 
bear  between  April  15  and  June  15; 

(B)  You  may  not  shoot  ungulates, 
bear,  wolves,  or  wolverine  from  a  boat, 
unless  you  are  certified  as  disabled; 

(C)  You  may  himt  brown  bear  in  Unit 
5  with  a  Federal  registration  permit  in 
lieu  of  a  State  metal  locking  tag:  if  you 
have  obtained  a  Federal  registration 
permit  prior  to  hunting; 


(D)  You  may  take  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  part  for  food  in  traditional  religious 
ceremonies  which  are  part  of  a  funerary 
or  mortuary  cycle,  including  memorial 
potlatches.  if: 

(1)  The  person  organizing  the 
religious  ceremony,  or  designee, 
contacts  the  appropriate  Federal  land 
management  agency  prior  to  taking  or 
attempting  to  take  game  and  provides  to 
the  appropriate  Federal  land  managing 
agency  the  name  of  the  decedent,  the 
nature  of  the  ceremony,  the  species  and 
number  to  be  taken,  and  the  UnitCs)  in 
which  the  taking  will  occur; 

(2)  The  taking  does  not  violate 
recognized  principles  of  fish  and 
wildlife  conservation; 

(d)  Each  person  who  takes  wildlife 
imder  this  section  must,  as  soon  as 
practicable,  and  not  more  than  15  days 
after  the  harvest,  submit  a  written  report 
to  the  appropriate  Federal  land 
managing  agency,  specifying  the 


harvester's  name  and  address,  the 
number,  sex  and  species  of  wildlife 
taken,  the  date  and  locations  of  the 
taking,  and  the  name  of  the  decedent  for 
whom  the  ceremony  was  held; 

[4]  No  permit  or  harvest  ticket  is 
required  for  taking  imder  this  section; 
however,  the  harvester  must  be  an 
Alaska  rural  resident  with  customary 
and  traditional  use  in  that  area  where 
the  harvesting  will  occur; 

(E)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  or  moose  on  his  or  her  behalf 
unless  the  recipient  is  a  member  of  a 
commimity  operating  under  a 
community  harvest  system.  The 
designated  himter  must  obtain  a 
designated  hunter  permit  and  must 
retiun  a  completed  harvest  report.  The 
designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Hunting 

Black  Bear  2  bears,  no  more  ttwn  one  may  be  a  blue  or  glacier  bear . 
Brown  Bear  1  t)ear  by  Federal  registratkxi  permit  only 


Open  season 


Sept.  1-June  30. 
Sept.  1-May  31. 
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Harvest  limits 


Deer 

Unit  5(A)— 1  buck  ! : 

Unit  5(B) 

Goat: 

Unit  5(A)— that  area  between  the  Hubbard  Glacier  and  the  West  Nunatak  Glacier  on  the  north  and  east  sides  of 
Nunatak  Fjord— 1  goat  by  Federal  registration  permit.  The  Yakutat  District  Ranger  and  ADF&G  will  jointly  an- 
nounce the  han/est  quota  prior  to  the  season.  A  minimum  of  two  goats  in  the  harvest  quota  will  be  reserved 
for  Federally  qualified  subsistence  users.  The  season  will  be  closed  by  local  announcement  when  the  quota 
has  been  taken.  The  harvest  quota  and  season  announcements  will  be  made  in  consultatk>n  with  NPS  and 
k)cal  residents. 
Unit  5(A)— remainder— 1  goat  by  Federal  registration  permit.  The  Yakutat  District  Ranger  and  ADF&G  will  jointly 
announce  the  harvest  quota  prior  to  the  season.  A  minimum  of  four  goats  In  the  harvest  quota  will  be  reserved 
for  Federally  qualified  subsistence  users.  The  season  will  be  ctosed  by  local  announcement  when  the  quota 
has  been  taken.  The  harvest  quota  and  season  announcements  wiH  be  made  in  consultation  with  NPS  and 
local  residents. 

Unit  5(B)— 1  goat  by  Federal  registration  permit  only 

Moose: 

Unit  5(A).  Nunatak  Bench— 1  moose  by  State  registration  permit  only.  The  season  will  be  closed  when  5  moose 

have  been  taken  from  the  Nunatak  Bench. 
Unit  5(A).  except  Nunatak  Bench— 1  antlered  bull  by  Federal  registration  pennit  only.  The  season  will  be  closed 
v»fhen  60  antlered  bulls  have  been  taken  from  the  Unit.  The  season  will  be  closed  in  that  portion  west  of  the 
Dangerous  River  when  30  antlered  bulls  have  been  taken  in  that  area.  From  Oct.  8-Oct.  21.  public  lands  will 
be  closed  to  taking  of  moose,  except  by  residents  of  Unit  5(A). 
Unit  5(B)— 1  antlered  bull  by  State  registration  permit  only.  The  season  will  be  closed  when  25  antlered  bulls 
have  been  taken  from  the  entirety  of  Unit  5(B). 

Coyote:  2  coyotes  • 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  2  foxes 

Hare  (Snowshoe);  5  hares  per  day  

Lynx:  2  lynx  r. ., ■ 

Wolf:  5  wolves 

Wolverine:  1  wolverine • 

Grouse  (Spruce  and  Ruffed):  5  per  day,  10  in  possession 

Ptarmigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession  

Trapping 

Beaver  No  limit ■" 

Coyote:  No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit 

Lynx:  No  limit  

Marten:  No  limit 

Mink  and  Weasel:  No  limit 

Muskrat:  No  limit 

Otter  No  limit 

Wolf:  No  limit 

Wolverine:  No  limit  


Open  season 


Nov.  1-Nov.  30. 
No  open  season. 

Aug.  1-Jan.  31. 


Aug.  1-Jan.  31. 

Aug.  1-Jan.  31. 
Nov.  15-Feb.  15. 
Oct.  8-ftov.  15. 

Sept.  1-Dec.  IS. 

Sept.  1-Apr.  30. 
Nov.  1-Feb.  15. 
Sept.  1-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  1-Apr.  30. 
Nov.  10-Feb  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 

Nov.  10-May  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Feb.  15. 
Nov.  10-Feb.  15 
Dec.  1-Feb.  15. 
Nov.  10-Feb  15. 
Nov.  10-Apr.  30. 
Nov.  10-Apr.  30. 


(6)  Unit  6.  (i)  Unit  6  consists  of  all 
Gulf  of  Alaska  and  Prince  William 
Sound  drainages  bom  the  center  line  of 
Icy  Bay  (excluding  the  Guyot  Hills)  to 
Cape  Fairfield  including  Kayak, 
Hinchinbrook,  Montague,  and  adjacent 
islands,  and  Middleton  Island,  but 
excluding  the  Copper  River  drainage 
upstream  from  Miles  Glacier,  and 
excluding  the  Nellie  Juan  and  Kings 
River  drainages: 

(A)  Unit  6(A)  consists  of  Gulf  of 
Alaska  drainages  east  of  Palm  Point  near 
Katalla  including  Kanak,  Wingham,  and 
Kayak  Islands; 

(B)  Unit  6(B)  consists  of  Gulf  of 
Alaska  and  Copper  River  Basin 
drainages  west  of  Palm  Point  near 
Katalla,  east  of  the  west  bank  of  the 


Copper  River,  and  east  of  a  line  from 
Flag  Point  to  Cottonwood  Point; 

(C)  Unit  6(C)  consists  of  drainages 
west  of  the  west  bank  of  the  Copper 
River,  and  West  of  a  line  from  Flag  Point 
to  Cottonwood  Point,  and  drainages  east 
of  the  east  bank  of  Rude  River  and 
drainages  into  the  eastern  shore  of 
Nelson  Bay  and  Orca  Inlet; 

(D)  Unit  6(D)  consists  of  the 
remainder  of  Unit  6. 

(ii)  For  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  You  may  not  take  mountain  goat 
in  the  Goat  Mountain  goat  observation 
area,  which  consists  of  that  portion  of 
Unit  6(B)  bounded  on  the  north  by 
Miles  Lake  and  Miles  Glacier,  on  the 


south  and  east  by  Pleasant  Valley  River 
and  Pleasant  Glacier,  and  on  the  west  by 
the  Copper  River; 

(B)  You  may  not  take  mountain  goat 
in  the  Heney  Range  goat  observation 
area,  which  consists  of  that  portion  of 
Unit  6(C)  south  of  the  Copper  River 
Highway  and  west  of  the  Eyak  River. 
•   (iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  You  may  take  coyotes  in  Units 
6(B)  and  6(C)  with  the  aid  of  artificial 
lights; 

(C)  One  pennit  will  be  issued  to  the 
Native  Village  of  Eyak  to  take  one  bull 
moose  from  Federal  lands  in  Units  6(B) 
or  (C)  for  their  annual  Memorial/ 
Sobriety  Day  potlatch. 
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Harvest  limits 


Hunting 


Blacit  Bear:  1  bear  

Deer:  4  deer;  however,  antlertess  deer  may  be  taken  only  from  Oct.  1-Dac.  31. 
Goats 

Unit  6(A).  (B>— 1  goat  by  State  registration  permit  only 


UnH  6(C) 


Unit  6(D)  (subareas  RG242.  RG243.  RQ244,  RQ249.  RQ266  and  RQ252  only)— 1  goat  by  Federal  registration 
permrt  only  In  each  of  the  Unit  6(D)  subareas,  goat  seasons  will  be  closed  when  han/est  limits  for  that  sub- 
area  are  reached.  Han/est  quotas  are  as  follows:  RG242— 2  goats,  RG243— 4  goats,  RG244— 2  goats, 
RG249— 4  goats,  RG266— 4  goats,  RG252— 1  goat. 

Unit  6(D)  (subarea  RG245)— Federal  public  lands  are  closed  to  all  taking  of  goats 

Moose: 

Unit  6(C)— 1  cow  by  Federal  registratton  permit  only 

Unit  6(C>— 1  buU  by  Federal  registratk>n  pennit  only 

(In  Unit  6(C),  only  one  moose  pennit  may  be  issued  per  househoW.  A  househokj  receiving  a  State  pennit  may 
not  receive  a  Federal  permit.  The  annual  han^est  quota  wHI  be  announced  by  the  U.S.  Forest  Servne.  Cordova 
Offk»,  in  consuttatmn  with  ADF&G.  The  Federal  han/est  aNocatkm  will  be  100%  of  the  cow  pennits  and  75% 
of  the  buH  permits.). 

Unit  6 — remainder - 

Beaver  1  beaver  per  day,  1  in  possesskxt I - .-. 

Coyote: 

Unit  6(A)  and  (D)— 2  coyotes 

Unit  6(B)  and  6(C)— Mo  MmH 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

Hare  (Srwwshoe):  No  limit - -• 

Lynx:  ; • 

Wolf:  5  wolves • 

Wolverine:  1  wolverine 

Grouse  (Spruce):  5  per  day,  10  in  possession .": 

Ptannigan  (Rock,  Wilk>w,  and  White-tailed):  20  per  day.  40  in  possession  


Trapping 


Beaver  No  limit 

Coyote: 

Unit  6(C)— south  of  the  Copper  River  Highway  and  east  of  the  Heney  Range— No  limit 
Unrt  6(A),  (B),  (C)— remainder,  and  (D)— No  limit - 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  Ite  limit 

Lynx:  No  Hmit  

Marten:  No  Hmit 

Mink  and  Weasel:  No  limit > ......— .' - 

Muskrat:  No  Hmit  - 

Otter  No  limit 

Wolf:  No  limit 

Wolverine:  No  Hmit 


Open  season 


Sept.  1-June  30. 
Aug.  1-Oec.  31. 

Aug.  20-^an.  31. 
No  open  season. 
Aug.  20— Jan.  31. 


No  open  season. 

Sept.  1-Oct.  31. 
Sept.  1-Dec.  31. 


No  open  season. 
May  1-Oct.  31. 

Sept.  1-Apr.  30. 
July  1-Jur>e  30. 
No  open  season. 
July  1-June  30. 
No  open  season. 
Aug.  10-Apr.  30. 
Sept.  1-Mar  31. 
Aug.  1-May  15. 
Aug.  1-May  15. 

Dec.  1-Apr.  30. 

Nov.  10-Apr.  30. 
Nov.  10-Mar  31. 
Nov.  10-Feb.  28. 
Jan.  15-Feb.  15. 
Nov.  10-Feb.  28. 
Nov.  10->Jan.  31. 
Nov.  10-June  10. 
Nov.  10-Mar  31 
Nov.  10-Mar  31. 
Nov.  10-Feb.  28. 


(7)  Unit  7.  (i)  Unit  7  consists  of  Gulf 
of  Alaska  drainages  between  C>ore  Point 
and  Cape  Fairfield  including  the  Nellie 
Juan  and  Kings  River  drainages,  and 
including  the  Kenai  River  drainage 
upstream  from  the  Russian  River,  the 
drainages  into  the  south  side  of 
Tumagain  Arm  west  of  and  including 
the  Portage  (Dreek  drainage,  and  east  of 
150°  W.  long.,  and  all  Kenai  Peninsula 
drainages  east  of  150°  W.  long.,  from 
Tumagain  Arm  to  the  Kenai  River. 


(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  You  may  not  take  wildlife  for 
subsistence  uses  in  the  Kenai  Fjords 
National  Park: 

(B)  You  may  not  hunt  in  the  Portage 
Glacier  Closed  Area  in  Unit  7,  which 
consists  of  Portage  Oeek  drainages 
between  the  Anchorage-Seward 
Railroad  and  Placer  (ireek  in  Bear 
Valley,  Portage  Lake,  the  mouth  of 


Byron  (>eek.  Glacier  Oeek,  and  Byron 
Glacier,  however,  you  may  hunt  grouse, 
ptarmigan,  hares,  and  squirrels  with 
shotguns  after  September  1. 

(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  Jime  15: 
except  in  the  drainages  of  Resurrection 
Creek  and  its  tributaries. 

(B)  (Reserved] 


Han«st  limits 


HuiNing 

Black  Bear  Unit  7—3  bears 

Moose: 

Unit  7— that  portkxi  draining  into  Kings  Bay— 1  buH  ¥wlth  spike-fork  or  SO^nch  antiers  or  3  or  more  brow  tines  on 
either  antler  may  be  taken  by  the  community  of  Chenega  Bay  and  also  by  the  community  of  Tatitlek.  PubUc 
lands  are  ctosed  to  the  taking  of  moose  except  by  eligible  niral  resMents. 

Unit  7— remainder • 

Beaver:  1  beaver  per  day,  1  in  possesskxi ."• 

Coyote:  No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  2  foxes - 


Open  season 


July  1-June  30. 
Aug.  10-  Sept.  20. 


No  open  season. 
May  1-Oct.  10. 
Sept.  1-Apr.  30. 
Nov.  1-Feb.  15. 
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Harvest  limits 


Hare  (Snowshoe):  No  limit 

Wolf: 

Unit  7— that  portion  within  the  Kenai  National  Wildlife  Refuge— 2  wolves 
Unit  7— Remainder-5  wolves  

Wolverine:  1  wolverine 

Grouse  (Spruce):  10  per  day,  20  in  possession 

Grouse  (Ruffed) 

Ptannigan  (Rock,  Willow,  and  White-tailed):  20  per  day.  40  in  possession  .... 

Trapping 

Beaver  20  Ijeaver  per  season  

Coyote:  No  limit 

Fox,  Red  (Including  Cross,  Black  and  Silver  Phases):  No  limit  

Marten:  No  limit : 

Mink  and  Weasel:  No  limit 

Muskrat:  No  limit 

Otter  No  limit  

Wolf:  No  limit • 

Wolverine:  No  limit 


Open  season 


July  1-June  •90. 

Aug.  10-Apr.  30. 
Aug.  lO-AJy.  30. 
Sept.  1-Mar  31. 
Aug.  10-Mar  31. 
No  open  season. 
Aug.  10-Mar  31. 


Nov. 
Nov 
Nov 
Nov 


10-Mar  31. 

IQ-Mar  31. 

10-feb.  28. 

10-Jan.  31. 
Nov.  10-Jan  31 
Nov.  10-May  15. 
Nov.  10-Feb.  28 
Nov.  10-Mar  31. 
Nov.  10-Feb.  28. 


(8)  Unit  8.  Unit  8  consists  of  all 
islands  southeast  of  the  centerline  of 
Shelikof  Strait  including  Kodiak, 
Afognak,  Whale,  Raspberry.  Shuyak, 
Spruce,  Marmot,  Sitkalidak,  Amook, 
Uganik,  and  Chirikof  Islands,  the  Trinity 
Islands,  the  Semidi  Islands,  and  other 
adjacent  islands. 


(i)  If  you  have  a  trapping  license,  you 
may  take  beaver  with  a  firearm  in  Unit 
8  from  Nov.  10-Apr.  30. 

(ii)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 


operating  under  a  community  har\'est 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Han^est  limits 


Hunting 

Brown  Bear:  1  bear  by  Federal  registration  pennit  only.  Up  to  1  pennit  may  be  issued  in  Akhiok;  up  to  1  pennit  may 
be  issued  in  Karluk;  up  to  3  pemnits  may  be  Issued  in  Larsen  Bay;  up  to  2  pennits  may  be  issued  in  Old  Hartx>r;  up 
to  2  permits  may  be  issued  in  Ouzinkie;  and  up  to  2  permits  may  be  Issued  in  Port  Lions. 

Deer  Unit  8— all  lands  within  the  Kodiak  Archipelago  within  the  Kodiak  National  Wildlife  Refuge,  including  lands  on 
Kodiak,  Ban,  Uganik,  and  Afognak  Islands— 3  deer;  however,  antlertess  deer  may  be  taken  only  from  Nov.  1— Jan. 

31. 

Elk:  Kodiak,  Ban,  Uganik,  and  Afognak  Islands— 1  elk  per  household  by  Federal  registration  pennit  only.  The  season 
will  be  closed  by  announcement  of  the  Refuge  Manager,  Kodiak  National  Wildlife  Refuge  when  the  combined  Fed- 
eral/State han/est  reaches  15%  of  the  hercf. 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  2  foxes •- .••." 

Hare  (Snowshoe):  No  limit 

Rannigan  (Rock,  Willow,  and  White-tailed):  20  per  day,  40  in  possession  

Trapping 

Beaver  30  tieaver  per  season  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  

Marten:  No  limit  • 

Mink  and  Weasel:  No  limit 

Muskrat:  No  limit  

Otter  Nolirnit 


Open  season 


Dec.  1-Dec.  15. 
Apr.  14-May  15. 

Aug.  1-Jan.  31. 


Sept.  15-Nov.  30. 


Sept.  1-Feb.  15 
July  1-June  30. 
Aug.  10-Apr.  30. 

Nov.  10-Apr  30 
Nov.  10-Mar  31. 
Nov.  10-Jan  31. 
Nov.  10-Jan  31. 
Nov.  10-June  10. 
Nov.  10-Jan.  31. 


(9)  Unit  9.  (i)  Unit  9  consists  of  the 
Alaska  Peninsula  and  adjacent  islands 
including  drainages  east  of  False  Pass, 
Pacific  Ocean  drainages  west  of  and 
excluding  the  Redoubt  Creek  drainage; 
drainages  into  the  south  side  of  Bristol 
Bay,  drainages  into  the  north  side  of 
Bristol  Bay  east  of  Etolin  Point,  and 
including  the  Sanak  and  Shumagin 
Islands: 

(A)  Unit  9(A)  consists  of  that  portion 
of  Unit  9  draining  into  Shelikof  Strait 
and  Cook  Inlet  between  the  southern 
boundary  of  Unit  16  (Redoubt  Creek) 


and  the  northern  boundary  of  Katmai 
National  Park  and  Preserve; 

(B)  Unit  9(B)  consists  of  the  Kvichak 
River  drainage: 

(C)  Unit  9(C)  consists  of  the  Alagnak 
(Branch)  River  drainage,  the  Naknek 
River  drainage,  and  all  land  and  water 
within  Katmai  National  Park  and 
Preserve: 

(D)  Unit  9(D)  consists  of  all  Alaska 
Peninsula  drainages  west  of  a  line  from 
the  southernmost  head  of  Port  Moller  to 
the  head  of  American  Bay  including  the 
Shumagin  Islands  and  other  islands  of 
Unit  9  west  of  the  Shumagin  Islands: 


(E)  Unit  9(E)  consists  of  the  remainder 
of  Unit  9. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  You  may  not  take  wildlife  for 
subsistence  uses  in  Katmai  National 
Park: 

(B)  You  may  not  use  motorized 
vehicles,  except  aircraft,  boats,  or 
snowmobiles  used  for  hunting  and 
transporting  a  hunter  or  harvested 
animal  parts  from  Aug.  1-Nov.  30  in  the 
Naknek  Controlled  Use  Area,  which 
includes  all  of  Unit  9(C)  within  the 
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Naknek  River  drainage  upstream  ftt)m 
and  including  the  King  Salmon  Creek 
drainage;  however,  you  may  use  a 
motorized  vehicle  on  the  Naknek-King 
Salmon,  Lake  Camp,  and  Rapids  Camp 
roads  and  on  the  King  Salmon  Creek 
trail,  and  on  frozen  siufaces  of  the 
Naknek  River  and  Big  Creek; 

(C)  You  may  hunt  brown  bear  by  State 
registration  permit  in  lieu  of  a  resident 
tag  in  the  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 
Units  9(B)  except  that  portion  within 
the  Lake  Clark  National  Park  and 
Preserve,  17, 18,  and  those  portions  of 
19(A)  and  (B)  downstream  of  and 
including  the  Aniak  River  drainage,  if 
you  have  obtained  a  State  registration 
permit  prior  to  hunting. 

(iii)  Unit-specific  regulations: 

(A)  If  you  nave  a  trapping  license,  you 
may  use  a  firearm  to  take  beaver  in  Unit 
9(B)  from  April  1 — May  31  and  in  the 
remainder  of  Unit  9  from  April  l-April 
30; 

(B)  In  Unit  9(B),  Lake  Clark  National 
Park  and  Preserve,  residents  of 
Nondalton,  Uiamna,  Newhalen,  Pedro 
Bay,  and  Port  Alsworth,  may  himt 
brown  bear  by  Federal  registration 
permit  in  lieu  of  a  resident  tag;  ten 


permits  will  be  available  with  at  least 
one  permit  issued  in  each  community 
but  no  more  than  five  permits  will  be 
issued  in  a  single  commimity;  the 
season  will  be  closed  when  four  females 
or  ten  bears  have  been  taken,  whichever 
occurs  first: 

(C)  Residents  of  Newhalen, 
Nondalton,  Iliamna,  Pedro  Bay,  and  Port 
Alsworth  may  take  up  to  a  total  of  10 
bull  moose  in  Unit  9(B)  for  ceremonial 
purposes,  under  the  terms  of  a  Federal 
registration  permit  from  July  1  through 
Jime  30.  Permits  will  be  issued  to 
individuals  only  at  the  request  of  a  local 
organization.  This  10  moose  limit  is  not 
cumulative  with  that  permitted  for 
potlatches  by  the  State; 

(D)  For  Units  9(C)  and  (E)  only,  a 
Federally-qualified  subsistence  user 
(recipient)  of  Units  9(C)  and  (E)  may 
designate  another  Federally-qualified 
subsistence  user  of  Units  9(C)  and  (E)  to 
take  bull  caribou  on  his  or  her  behalf 
unless  the  recipient  is  a  member  of  a 
community  operating  under  a 
community  harvest  system.  The 
designated  himter  must  obtain  a 
designated  hunter  permit  and  must 
ret\un  a  completed  harvest  report  and 
turn  over  all  meat  to  the  recipient.  There 


is  no  restriction  on  the  number  of 
possession  limits  the  designated  hunter 
may  have  in  his/her  possession  at  any 
one  time; 

(E)  For  Unit  9(D),  a  Federally- 
qualified  subsistence  user  (recipient) 
may  designate  another  Federally- 
qualified  subsistence  user  to  take 
caribou  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  community  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  rettun  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  four  harvest  limits  in  his/her 
possession  at  any  one  time; 

(F)  The  commimities  of  False  Pass. 
King  Cove,  Cold  Bay,  Sand  Point,  and 
Nelson  Lagoon  annually  may  each  take, 
bom  October  1  through  December  31  or 
May  10  through  May  25.  one  brown  bear 
for  ceremonial  piuposes,  under  the 
terms  of  a  Federal  registration  permit.  A 
permit  will  be  issued  to  an  individual 
only  at  the  request  of  a  local 
organization.  The  brovtm  bear  may  be 
taken  from  either  Unit  9(D)  or  Unit  10 
(Unimak  Island)  only. 


Harvest  limits 


Hunting 

Black  Bear:  3  bears • -^ 

Brown  Bear 

Unit  9(B)— Lake  Clark  r4atk)nal  Park  and  Preserve— Rural  resMents  of  Nondalton,  Iliamna,  ^4ewt)alen.  Pedro 
Bay,  and  Port  Alsworth  only— 1  bear  by  Federal  registration  permit  only. 

Unit  9<B),  remainder— 1  bear  by  State  registratton  permit  only 

Unit  9(E)— 1  bear  by  Federal  registration  permit 

Caribou: 

Unit  9(A)— 4  caribou;  however,  no  more  than  2  caribou  may  be  taken  Aug.  10-Sep(.  30  and  no  more  than  1  car- 
ibou may  be  taken  Oct.  1-Nov.  30. 

Unit  9(C),  that  portkMi  within  the  Alagnak  River  drainage — 1  caribou  ^. 

Unit  9(C),  remainder— 1  bull  by  Federal  registration  pennit  or  State  Tier  II  permit.  Federal  pubik:  lands  are  closed 
to  the  taking  of  caribou  except  by  residents  of  Units  9(C)  and  (E). 

Unit  9(B)— 5  caribou;  however,  no  more  than  2  buNs  may  be  taken  from  Oct.  1-Nov.  30 

Unrt  9(D>— 1  caribou  by  Federal  registratkxi  permit 

Unit  9<E>— 1  bull  by  Federal  registratkxi  permit  or  Stale  Tier  II  pennit.  Federal  publk:  lands  are  ctosed  to  the  tak- 
ing of  caribou  except  t>y  resklents  of  Units  9(C)  and  (E). 
Sheep: 

Unit  9(B)— Resklents  of  Iliamna,  Newhalen.  Nondalton,  Pedro  Bay,  Port  Alsworth,  and  resklents  of  Lake  Claris 
Nattonal  Paik  and  Preserve  within  Unit  9(B).— 1  ram  with  7/8  curi  hom  by  Federal  registratton  permit  only. 

Remainder  of  UrWl  9—1  ram  with  7/8  curi  hom  

Moose: 

.    Unit9(A>— 1  bun 

Unit  9(B)— 1  bull : 

Unit  9(C) — that  portkm  draining  into  the  Naknek  River  from  the  north — 1  bull  

Unit  9(C)— that  portkm  draining  into  the  Naknek  River  from  the  south— 1  buN.  However,  during  the  period  Aug. 
20-Aug.  31.  buH  moose  may  be  taken  by  Federal  regi8tratk)n  permit  only.  During  the  December  hunt, 
antleriess  moose  may  be  taken  by  Federal  registration  permit  only.  The  antlerless  season  wiN  be  dosed  wtien 
5  antleriess  moose  have  t>een  taken.  Put)lic  lands  are  ctosed  during  December  for  the  hunting  of  moose,  ex- 
cept t>y  eligit>le  rural  Alaska  resklents. 

Unit  9(C)— remainder— 1  bull  

Unit  9(D)— 1  buN  by  Federal  registratton  permit.  Federal  pubik:  lan(te  will  be  ctosed  to  the  harvest  of  moose  when 
a  total  of  10  tMills  have  been  harvested  between  State  and  Federal  hunts. 


Open  season 


July  l-xluneao. 

July  1-June  30. 

Sept.  1-May  31. 
Sept.  25-Oec.  31. 
Apr.  15-May25. 

Aug.  10-Mar.  31. 
Aug.  10-Sept.  30. 
Aug.  1-Mar.  31. 
Aug.  10-Sept.  20. 
Nov.  15-Feb.  28. 
Aug.  1-Apr.  15. 
Aug.  1-Sepl.  30. 
Mov.  15-Mar.  31. 
Aug.  10-Sept.  20. 
Nov.  1-Apr.  30. 

Aug.  10-Oct.  10. 

Aug.  10-Sept.  20. 

Sept.  1-Sept.  15. 
Aug.  20-Sept.  15. 
Dec.  1-Jan.  15. 
Sept.  1-Sept.  15. 
Dec.  1-Dec.  31. 
Aug.  20-Sept.  IS. 
Dec.  1-Dec.  31. 


Sept.  1-Sept.  15. 
Dec.  1-Dec.  31. 
Dec.  15-Jan.  20. 
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Harvest  limits 


Unit  9(E)— 1  bull ; 

Coyote:  2  coyotes  • 

Fox,  Arctk:  (Blue  and  White):  No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  2  foxes 

Hare  (Snowshoe  and  Tundra):  No  limit 

Lynx:  2  tynx  

Wolf:  5  wolves '. ; 

Wolverine:  1  wolverine 

Grouse  (Spruce):  15  per  day,  30  in  possesston 

Ptarmigan  (Rock,  Wiltow,  and  White-tailed):  20  per  day.  40  in  possesston 

Trapping 

Unit  9(B),  (C),  and  (E)— 40  beaver  per  season;  however,  no  nK>re  than  20  may  be  teken  between  Apr.  1-May  31 
Unit  9— remainder— 40  beaver  per  season;  however,  no  more  than  20  may  be  taken  between  Apr.  1— Apr.  30 

Coyote:  No  limit 

Fox,  Arctte  (Blue  and  White):  No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit - 

Lynx:  No  limit  

Marten:  No  limit 

Mink  and  Weasel:  No  limit 

Muskrat:  No  limit 

Otter  NoKmit • - 

Wolf:  Ito  limit - 

Wolverine:  No  limit • 

i- '  . 


Open  season 


Aug.  20-Sept.  20. 
Dec.  1-Jan.  20. 
Se^.  1-Apr.  30. 
Dec.  1-Mar.  15. 
Sept.  1-feb.  15. 
July  1-June  30. 
Nov.  10-Feb.  28. 
Aug.  10-Apr  30. 
Sept.  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 


Nov.  10-May31. 
Jan.  1-Apr.  30. 
Nov.  ICMMar.  31. 
Um.  10-Feb  28. 
Nov.  10-Feb  28. 
Nov.  10-Feb  28. 
Nov.  10-Feb.  28. 
Nov.  10-f  eb.  28. 
I40V.  10-June  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 


(10)  Unit  10.  (i)  Unit  10  consists  of  the 
Aleutian  Islands.  Unimak  Island,  and 
the  Pribilof  Islands. 

(ii)  You  may  not  take  any  wildlife 
species  for  subsistence  uses  on  Otter 
Island  ix\  the  Pribilof  Islands. 

(iii)  In  Unit  10 — ^Unimak  Island  only, 
a  Federally-qualified  subsistence  user 
(recipient)  may  designate  another 
Federally-quaiified  subsistence  user  to 
take  caribou  on  his  or  her  behalf  unless 
the  recipient  is  a  member  of  a 


commimity  operating  under  a 
commiuiity  harvest  system.  The 
designated  himter  must  obtain  a 
designated  hunter  permit  and  must 
return  a  completed  harvest  report.  The 
designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  four  harvest  limits  in  his/her 
possession  at  any  one  time. 

(iv)  The  communities  of  False  Pass, 
King  Cove,  Cold  Bay,  Sand  Point,  and 


Nelson  Lagoon  annually  may  each  taker 
from  October  1  through  December  31  or 
May  10  through  May  25,  one  brown  bear 
for  ceremonial  purposes,  under  the 
terms  of  a  Federal  registration  pennit.  A 
permit  will  be  issued  to  an  individual 
only  at  the  request  of  a  local 
organization.  The  brown  bear  may  be 
taken  bom  either  Unit  9(D)  or  Unit  10 
(Unimak  Island)  only. 


Harvest  limits 


Hunting 

Caribou: 

Unit  10— Unimak  Island  only— 2  caribou  by  Federal  registratton  permit  only 


Unit  10— remainder— Isto  limit 

Coyote:  2  coyotes 

Fox,  Arctto  (Btoe  and  White  Phase):  No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  2  foxes  .... 

Wolf:  5  wolves , 

Wolverine:  1  wolverine r 

Ptarmigan  (Rock  and  Wilk>w):  20  per  day,  40  in  possession 

Trapping 


Coyote:  2  coyotes  

Fox,  Arctto  (Blue  and  White  Phase):  No  limit  

Fox.  Red  (including  Cross,  Black  and  Silver  Phases):  2  foxes 

Mink  and  Weasel:  No  limit 

Muskrat:  No  limit  

Otter  No  limit  

Wolf:  No  limit 

Wolverine:  No  limit : 


Open  season 


Aug.  1-Sept.  30. 
Nov.  15-f«ar.  31. 
July  l^une  30. 
Sept.  1-Apr.  30 
July  1-June  30. 
Sept.  1-feb.  15. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  10-Apr  30. 

Sept.  1-Apr.  30. 
July  1-June  30. 
Sept.  1-Feb.  28. 
Nov.  10  -f  eb.  28. 
Nov.  10  ^une  10. 
f^ov.  10-Mar  31. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 


(11)  Unit  11.  Unit  11  consists  of  that 
area  draining  into  the  headwaters  of  the 
Copper  River  south  of  Suslota  Creek  and 
the  area  drained  by  all  tributaries  into 
the  east  bank  of  the  Copper  River 


between  the  confluence  of  Suslota  Creek 
with  the  Slana  River  and  Miles  Glacier, 
(i)  Unit-specific  regulations: 
(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  15; 


(B)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  caribou  and  moose  on  his  or  her 
behalf.  The  designated  hunter  must 
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obtain  a  designated  hunter  pennit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time; 


(C)  One  moose  without  calf  may  be 
taken  from  June  20— Jime  30  in  the 
Wrangell-St.  Elias  National  Park  and 
Preserve  in  Unit  11  or  12  for  the 
Batzulnetas  Culture  Camp.  Two  huntns 
from  either  Chistochina  or  Mentasta 
Village  may  be  designated  by  the  Mt. 


Sanford  Tribal  Consortiiun  to  receive 
the  Federal  subsistence  harvest  permit. 
The  permit  may  be  obtained  bom  a 
Wrangell-St.  Elias  National  Park  and    • 
Preserve  office. 

(ii)  [Reserved] 


Haivest  HmMs 


Open  season 


HunUoQ 


Black  Bear  3  bears  

Brown  Bear:  Unit  11—1 

Caribou:  UnM  11  

Sheep: 


1  sheep 


1  sheep  by  Federal  regtetraWon  permN  only  t)y  persons  60  years  of  age  or  oWar 

Qoat:  UnM  11— that  portion  within  the  Wrangell-St  Elias  National  Park  and  Praaerve— 1  goat  t>y  Federal  registratkm 
permit  only.  Federal  puMc  lands  wiH  be  ckwed  to  the  han/est  o(  goats  when  a  total  c4  45  goats  have  been  har- 
vested between  Federal  and  State  hunts. 

Moose:  1  anHered  bun  by  Federal  registratton  pennit  only „ 

Beaver  1  beaver  per  day.  1  in  poesecston , 

Coyote:  10  coyotes 

Fox,  Red  (including  Cross.  Blacfc  and  Sliver  Phases):  2 

Hare  (Snowshoe):  No  Hmit 


Lynx:  2  lynx 


Wolf:  10  \ 

Wolverine:  1  wolverine 

Grouse  (Spruce.  Ruffed,  and  Sharp-tailed):  15  per  day.  30  In  poaaeision 
Ptannigan  (Rock,  WWow.  and  White-tailed):  20  per  day.  40  in  possesston 


Beaver:  30  t>eaver  per  season  

Coyote:  No  linul 

Fox.  Red  (inckjdmg  Cross.  Black  and  Silver  Phasaa):  No  imil 

Lynx:  No  imH  

Marten:  No  limH 

Mink  and  Weasel:  No  Nmit 

Muskrat:  No  Hndit  

oner  No  limit 

Wolf:  No  limit 

Wolverine:  No  Hmit 


July  1-June  30. 
Sept.  1-May31. 
No  open  season. 

Aug.  lO-Sapt.  20. 
Sept  21-Oct.  20. 
Aug.  25-Oec.  31. 


Aug.  20-Sept.  20. 
June  1-Oct.  10. 
Sept.  1-Apr.  30. 
Sept.  1-Feb.  15. 
July  I^Kme  30. 
Dec.  15-Jan.  15. 
Aug.  10-Apr.  30. 
Sept  I^Jan.  31. 
Aug.  10-Mar.  31. 
Aug.  10-Mar.  31. 

Nov.  10-Apr.  30. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 
Dec.  l->ian.  15. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
Nov.  10-June  10 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Jan.  31. 


(12)  Unit  12.  Unit  12  consists  of  the 
Tanana  River  drainage  upstream  frt)m 
the  Robertson  River,  including  all 
drainages  into  the  east  bank  of  the 
Robertson  River,  and  the  White  River 
drainage  in  Alaska,  but  excluding  the 
Ladue  River  drainage. 

(i)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  himt  black 
bear  between  April  15  and  June  30; 

(B)  You  may  not  use  a  steel  trap,  or 
a  snare  using  cable  smaller  than  3/32 


inch  diameter  to  trap  wolves  in  Unit  12 
during  April  and  October; 

(C)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  caribou  and  moose  on  his  or  her 
behalf.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time; 


(D)  One  moose  without  calf  may  be 
taken  from  June  20 — June  30  in  the 
Wrangell-St.  Elias  National  Park  and 
Preserve  in  Unit  11  or  12  for  the 
Batzulnetas  Culture  Camp.  Two  hunters 
from  either  Chistochina  or  Mentasta 
Village  may  be  designated  by  the  Mt. 
Sanford  Tribal  (Donsortimn  to  receive 
the  Federal  subsistence  harvest  permit. 
The  permit  may  be  obtained  bom  a 
Wrangell-St.  Elias  National  Park  and 
Preserve  office. 

(ii)  (Reserved] 


Hao/est  limits 


Open  season 


HunUnQ 

Black  Bear  3  bears  

Brown  Bear  1  bear ; 1 

Caribou: 

Unit  12— that  portton  of  the  Nabesna  River  drainage  within  the  WrangeN-St.  ENas  Natkxial  Park  and  season.  Pre- 
serve and  all  Federal  lands  south  of  the  Winter  Trail  running  southeast  from  Pickerel  Lake  to  the  Canadian 
border— The  taking  of  caribou  is  prohibited  on  Federal  publk:  lands. 
Unit  12 — remainder — 1  bull 


July  1-June  30. 
Aug.  10-Jur)e  30. 

No  open  season. 


Sept.  1-Sept.  20. 
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Harvest  limits 


Open  season 


Unit  12 — remainder— 1  caribou  may  be  taken  by  a  Federal  registration  permit  during  a  winter  season  to  b>e  an- 
nounced. Dates  for  a  winter  season  to  occur  to  between  Oct.  1  and  Apr.  30  and  sex  of  animal  to  be  taken  will 
t>e  announced  by  Tetlln  National  WIMIIfe  Refuge  Manager  in  consultation  with  Wrangell-St.  Elias  National  Part( 
and  Preserve  Superintendent,  Alaska  Department  of  Fish  and  Game  area  biologists,  and  Chairs  of  the  Eastern 
Interior  Regtonal  Advisory  Council  and  Upper  Tanana/Fortymile  Fish  and  Game  Advisory  Committee. 

Sheep:  1  ram  with  full  curt  horn  or  larger 

Moose: 

Unit  12— that  portion  within  the  Tetlin  National  WiWIife  Refuge  and  those  lands  within  the  Wrangell-St.  Elias  Na- 
tional Preserve  north  and  east  of  a  line  formed  by  the  Pickerel  Lake  Winter  Trail  from  the  Canadian  border  to 
the  southem  boundary  of  the  Tetlin  National  WikJIife  Refuge— 1  antlered  bull.  The  ftovember  season  is  open 
by  Federal  registratkMi  permit  only. 
Unit  12— that  portion  lying  east  of  the  Nat>esna  River  and  Nabesna  Glacier  and  south  of  tfie  Winter  Trail  running 
southeast  from  Pickerel  Lake  to  the  Canadian  border— 1  antlered  bull;  however  during  the  Aug.  15-Aug.  28 
season  only  bulls  with  spike/fori(  antlers  may  be  taken. 
Unit  12— remainder— 1  antlered  bull;  however  during  the  Aug.  15— Aug.  28  season  only  bulls  with  spike/fort<  ant- 
lers may  t>e  taken. 

Coyote:  10  coyotes;  however,  no  more  than  2  coyotes  may  be  taken  before  October  1  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to 
Oct.  1. 

Hare  (Snowshoe):  No  Hmit 

Lynx:  2  lynx  

Wolf:  10  wolves • 

Wolverine:  1  wolverine ; ■ 

Grouse  (Spruce,  Ruffed,  and  Sharp-tailed):  15  per  day,  30  in  possession  

Ptarmigan  (Rock,  Wiltow,  and  White-tailed):  20  per  day,  40  in  possession  

Trapping 

Beaver  15  beaver  per  season  : 

Coyote:  No  limit • 

Fox,  Red  (including  Cross,- Black  and  Silver  Phases):  No  limit 

Lynx:  No  limit;  however,  no  more  than  5  lynx  may  be  taken  between  Nov.  1  and  Nov.  30 

Marten:  No  limit 

Mink  and  Weasel:  No  limit : '• 

Muskrat:  No  limit • 

Otter  No  limil  

Wolf:  No  limit 

Wolverine:  No  limit  


Winter  season  to  be  an- 
nounced. 


Aug.  10-Sept.  20. 

Aug.  24-Aug.  28. 
Sept.  8-Sep(.  17. 
Nov.  20-f4ov.  30. 

Aug.  1&-Aug.  28 
Sept.  1-Sept.  30. 

Aug.  15-Aug.  28. 
Sept.  1-Sept.  15. 
Sept.  1-Apr.  30. 
Sept.  1-Mar  15. 

July  1-June  30. 
Nov.  1-Mar  15. 
Aug.  10-Apr.  30. 
Sept.  1-Mar  31 
Aug.  10-Mar.  31. 
Aug.  10-Apr.  30. 


l4ov.  1-Apr  15. 
Oct.  15-Apr.  30. 
Nov.  1-Feb.  28. 
Nov.  1-Jan.  31. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Sept.  20-June  10. 
Nov.  1-Apr.  15. 
Oct.  1-Apr.  30. 
Nov.  1-Feb.  28. 


(13)  Unit  13.  (i)  Unit  13  consists  of 
that  area  westerly  of  the  east  bank  of  the 
Copper  River  and  drained  by  all 
tributaries  into  the  west  bank  of  the 
Copper  River  from  Miles  Glacier  and 
including  the  Slana  River  drainages 
north  of  Suslota  Creek;  the  drainages 
into  the  Delta  River  upstream  from  Falls 
Creek  and  Black  Rapids  Glacier;  the 
drainages  into  the  Nenana  River 
upstream  from  the  southeast  comer  of 
Denali  National  Park  at  Windy;  the 
drainage  into  the  Susitna  River 
upstream  from  its  junction  with  the 
Chulitna  River;  the  drainage  into  the 
east  bank  of  the  Chulitna  River 
upstream  to  its  confluence  with 
Tokositna  River;  the  drainages  of  the 
Chulitna  River  (south  of  Denali  National 
Park)  upstream  from  its  confluence  with 
the  Tokositna  River;  the  drainages  into 
the  north  bank  of  the  Tokositna  River 
upstream  to  the  base  of  the  Tokositna 
Glacier;  the  drainages  into  the  Tokositna 
Glacier;  the  drainages  into  the  east  bank 
of  the  Susitna  River  between  its 
confluences  with  the  Talkeetna  and 
Chulitna  Rivers;  the  drainages  into  the 
north  bank  of  the  Talkeetna  River;  the 
drainages  into  the  east  bank  of  the 
Chickaloon  River;  the  drainages  of  the 


Matanuska  River  above  its  confluence 
with  the  Chickaloon  River: 

(A)  Unit  13(A)  consists  of  that  portion 
of  Unit  13  bounded  by  a  line  beginning 
at  the  Chickaloon  River  bridge  at  Mile 
77.7  on  the  Gleim  Highway,  then  along 
the  Glenn  Highway  to  its  junction  with 
the  Richardson  Highway,  then  south 
along  the  Richardson  Highway  to  the 
foot  of  Simpson  Hill  at  Mile  111.5,  then 
east  to  the  east  bank  of  the  Copper 
River,  then  northerly  along  the  east  bank 
of  the  Copper  River  to  its  junction  with 
the  Gulkana  River,  then  northerly  along 
the  west  bank  of  the  Gulkana  River  to 
its  junction  with  the  West  Fork  of  the 
Gulkana  River,  then  westerly  along  the 
west  bank  of  the  West  Fork  of  the 
Gulkana  River  to  its  source,  an  unnamed 
lake,  then  across  the  divide  into  the 
Tyone  River  drainage,  down  an 
imnamed  stream  into  the  Tyone  River, 
then  down  the  Tyone  River  to  the 
Susitna  River,  then  down  the  southem 
bank  of  the  Susitna  River  to  the  mouth 
of  Kosina  Clreek.  then  up  Kosina  Creek 
to  its  headwaters,  then  across  the  divide 
and  down  Aspen  Creek  to  the  Talkeetna 
River,  then  southerly  along  the 
boundary  of  Unit  13  to  the  Clhickaloon 
River  bridge,  the  point  of  beginning; 


(B)  Unit  13(B)  consists  of  that  portion 
of  Unit  13  bounded  by  a  line  beginning 
at  the  confluence  of  the  Copper  River 
and  the  Gulkana  River,  then  up  the  east 
bank  of  the  Copper  River  to  the  C^akona 
River,  then  up  the  Gakona  River  and 
Gakona  Glacier  to  the  boundary  of  Unit 
13,  then  westerly  along  the  boundary  of 
Unit  13  to  the  Susitna  Glacier,  then 
southerly  along  the  west  bank  of  the 
Susitna  Glacier  and  the  Susitna  River  to 
the  Tyone  River,  then  up  the  Tyone 
River  and  across  the  divide  to  the 
headwaters  of  the  West  Fork  of  the 
Gulkana  River,  then  down  the  West 
Fork  of  the  Gulkana  River  to  the 
confluence  of  the  Gulkana  River  and  the 
Copper  River,  the  point  of  beginning; 

(C)  Unit  13(C)  consists  of  that  portion 
of  Unit  13  east  of  the  Gakona  River  and 
Gakona  Glacier; 

(D)  Unit  13(D)  consists  of  that  portion 
of  Unit  13  south  of  Unit  13(A); 

(E)  Unit  13(E)  consists  of  the 
remainder  of  Unit  13. 

(ii)  Within  the  following  areas,  the 
taking  of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  You  may  not  take  wildlife  for 
subsistence  uses  on  lands  within  Mount 
McKinley  National  Park  as  it  existed 
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prior  to  December  2, 1980.  Subsistence 
uses  as  authorized  by  this  paragraph 
(m)(13)  are  permitted  in  Denali  National 
Preserve  and  lands  added  to  Denali 
National  Park  on  December  2, 1980; 

(B)  You  may  not  use  motorized 
vehicles  or  pack  animals  for  hunting 
from  Aug.  5 — Aug.  25  in  the  Delta 
Controlled  Use  Area,  the  boundary  of 
which  is  defined  as:  a  line  beginning  at 
the  confluence  of  Miller  Creek  and  die 
Delta  River,  then  west  to  vertical  angle 
bench  mark  Miller,  then  west  to  include 
all  drainages  of  Augustana  Creek  and 
Black  Rapids  Glacier,  then  north  and 
east  to  include  all  drainages  of 
McGinnis  Creek  to  its  confluence  with 
the  Delta  River,  then  east  in  a  straight 
line  across  the  Delta  River  to  Mile  236.7 
Richardson  Highway,  then  north  along 
the  Richardson  Highway  to  its  junction 
with  the  Alaska  Highway,  then  east 


along  the  Alaska  Highway  to  the  west 
bank  of  the  Johnson  River,  then  south 
along  the  west  bank  of  the  Johnson 
River  and  Johnson  Glacier  to  the  head 
of  the  Cantwell  Glacier,  then  west  along 
the  north  bank  of  the  Cantwell  Glacier 
and  Miller  Creek  to  the  Delta  River; 

(C)  Except  for  access  and 
transportation  of  harvested  wildlife  on 
Sourdough  and  Haggard  Creeks,  Meiers 
Lake  trails,  or  other  trails  designated  by 
the  Board,  you  may  not  use  motorized 
vehicles  for  subsistence  hunting,  is 
prohibited  in  the  Sourdough  Controlled 
Use  Area.  The  Sourdough  Controlled 
Use  Area  consists  of  that  portion  of  Unit 
13(B)  boimded  by  a  line  beginning  at  the 
confluence  of  Sourdough  Creek  and  the 
Gulkana  River,  then  northerly  along 
Sourdough  Creek  to  the  Richardson 
Highway  at  approximately  Mile  148, 
then  northerly  along  the  Richardson 


Highway  to  the  Meiers  Creek  Trail  at 
approximately  Mile  170,  then  westerly 
along  the  trail  to  the  Gulkana  River, 
then  southerly  along  the  east  bank  of  the 
Gulkana  River  to  its  confluence  with 
Sourdough  Creek,  the  point  of 
beginning, 
(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  caribou  and  moose  on  his  or  her 
behalf.  The  designated  himter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Hunting 

Rlflck  BAAr*  3  t)AArs  ■■  •■•.••••••■•■•••••••■••■•••••■•■••••••••■■••••■••■•••■• 

Brown  Bear:  1  bear.  Bears  taken  within  OenaH  National  Park  must  be  sealed  within  5  dsys  of  harvest.  That  portion 
within  Denali  National  Park  will  be  ctosed  by  announcement  o(  the  Superintendent  after  4  bears  have  been  har- 
vested. ^ 

Caribou:  2  buMs  by  Federal  registratkxi  pennit  only.  Hunting  within  the  Trans-Alaska  CM  Pipeline  right-of-way  is  pro- 
hibited. The  right-of-way  is  kJentified  as  the  area  occupied  by  the  pipeline  (buried  or  above  ground)  and  the  cleared 
area  25  feet  on  either  side  of  tfte  pipeline. 

Sheep:  Unit  13— excluding  Unit  13(D)  and  the  Tok  Management  Area  and  Delta  Controlled  Use  Area— 1  ram  with  ^^ 
curt  horn. 

Moose: 

Unit  13(E)— 1  anttered  bull  moose  by  Federal  tegistralion  permit  only;  only  1  pennH  wM  be  issued  per  household 

Unit  13— remainder— 1  antiered  buH  moose  by  Federal  registration  permit  only  

Beaver  1  beaver  per  day,  1  in  possession _ 

Coyote:  2  coyotes  - '. 

Fox,  Red  (including  Cross.  Black  and  Silver  Ptiases):  2  foxes 

Hare  (Snowshoe):  No  limil 

Lynx:  2  lynx , - - - 

Wolf:  10  wolves  ~ - ~ 

Wolverine:  1  wolverine - '• - - 

Grouse  (Spruce.  Ruffed,  and  Sharp-taKed):  15  per  day,  30  in  possession  

Ptarmigan  (Rock.  Wilkiw,  and  While-tailed):  20  per  day.  40  in  possession  ..„ ~ 

Traooina 

Beaver  No  limit _ - 

Coyote:  No  limit .'. ;•• 

Fox.  Red  (induding  Cross.  Black  and  Silver  Phases):  No  llmll 

Lyrw:  No  limit  

Marten:. 

Unit  13(A-0)— Noimil  

Unit  13— remainder— No  Bmil :. - 

Mink  and  Weasel:  tto  limit  ..._ ; 

Muskrat:  No  limit  

oner:  No  limit  ; 

WoM:  Nolinfjit  _ - 

Wolverine:  No  MmH ^ ^ * 


Open  season 


July  1-June30 
Aug.  10-4tay  31 


Aug.  10-Sept.  30 
Oct.  21-Mar.  31. 

Aug.  10-Sept.  20. 


Aug.  1-  Sept.  20. 
Aug.  1-Sept.  20. 
June  15-Sept.  10. 
Sept.  1-Apr.  30. 
Sept.  1-feb.  15. 
July  l^tune  30. 
Dec.  iS^lan.  15. 
Aug.  10-Apr.  30. 
Sept.  1-Jan.  31. 
Aug.  10-Mar.  31. 
Aug.  10-Mar.  31. 

Oct.  10-May  15. 
Nov.  10-44ar.  31. 
Nov.  10-Feb.  28. 
Dec.  I^Jan.  15. 

Nov.  lO-Feb.  28. 
Nov.  10-Oan.  31. 
Nov.  lO-^eb.  28. 
Nov.  10->lune  10. 
Nov.  10-Mar.  31. 
Oct.  15-Apr.  30. 
Nov.  10-^ian.  31. 


(14)  Unit  14.  (i)  Unit  14  consists  of 
drainages  into  the  north  side  of 
Tiimagain  Arm  west  of  and  excluding 
the  Portage  Creek  draiiuige,  drainages 
into  Knik  Arm  excluding  drainages  of 
the  Chickaloon  and  Matanuska  Rivers  in 
Unit  13.  drainages  into  the  north  side  of 
Cook  Inlet  east  of  the  Susitna  River, 
drainages  into  the  east  bank  of  the 


Susitna  River  downstream  from  the 
Talkeetna  River,  and  drainages  into  the 
south  bank  of  the  Talkeetna  River: 

(A)  Unit  14(A)  consists  of  drainages  in 
Unit  14  bounded  on  the  west  by  the 
Susitna  River,  on  the  north  by  Willow 
Oeek,  Peters  Creek,  and  by  a  line  frt>m 
the  head  of  Peters  Creek  to  the  head  of 
the  Chickaloon  River,  on  the  east  by  the 


eastern  boundary  of  Unit  14,  and  on  the 
south  by  Cook  Inlet,  Knik  Arm,  the 
south  bank  of  the  Knik  River  from  its 
mouth  to  its  junction  with  Knik  Glacier, 
across  the  face  of  Knik  Glacier  and  along 
the  north  side  of  Knik  Glacier  to  the 
Unit  6  boundary; 

(B)  Unit  14(B)  consists  of  that  portion 
of  Unit  14  north  of  Unit  14(A): 
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(C)  Unit  14(C)  consists  of  that  portion 
of  Unit  14  south  of  Unit  14(A). 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  You  may  not  take  wildlife  for 
subsistence  uses  in  the  Fort  Richardson 


and  Elmendorf  Air  Force  Base 
Management  Areas,  consisting  of  the 
Fort  Richardson  and  Elmendorf  Military 
Reservation; 

(B)  You  may  not  take  wildlife  for 
subsistence  uses  in  the  Anchorage 


Management  Area,  consisting  of  all 
drainages  south  of  Elmendorf  and  Fort 
Richardson  military  reservations  and 
north  of  and  including  Rainbow  Creek. 

(iii)  Unit-specific  regulations: 


Harvest  limits 


Hunting 

Black  Bear:  Unit  14(C)— 1  bear 

Beaver:  Unit  14(C)— 1  beaver  per  day,  1  in  possession y. 

Coyote:  Unrt  14(C)— 2  coyotes  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  Unit  14(C)— 2  foxes 

Hare  (Snowshoe):  Unit  14(C)— 5  hares  per  day  

Lynx:  Unit  14(C)— 2  lynx 

Wolf:  Unit  14(C)— 5  wolves • •• 

Wolverine:  Unit  14(C) — 1  wolverine 

Grouse  (Spruce  and  Ruffed):  Unit  14(C)— 5  per  day,  10  in  possession 

Ptamiigan  (Rock,  Willow,  and  White-tailed):  Unit  14(C)— 10  per  day,  20  in  possesston 

Trapping 

Beaver:  Unit  14(C)— that  portion  within  the  drainages  of  Glacier  Creek,  Kem  Creek.  Peterson  Creek,  the  Twentymile 
River  and  the  drainages  of  Knik  River  outskle  Chugach  State  Parit- 20  beaver  per  season. 

Coyote:  Unit  14(C)— No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  Unit  14(C)— 1  fox  

Lynx:  Unit  14(C)— ?io  limit  

Marten:  Unit  14(C)— No  limit 

Mink  and  Weasel:  Unit  14(C)— No  limit 

Muskrat:  Unit  14(C)— No  limit , 

Otter:  Unit  14(C)— No  limit 

Wotf:  Unit  14(C)— No  limit 

Wolverine:  Unit  14(C)— No  limit 


Open  season 


July  1-June  30. 
May  15-Oct.  31. 
Sept.  1-Apr.  30. 
rtm.  1-Feb.  15. 
Sept.  8-Apr.  30. 
Dec.  15-Jan.  15. 
Aug.  10-Apr.  30. 
Sept.  1 -Mar.  31. 
Sept.  8-Mar.  31. 
Sept.  8-Mar.  31. 

Dec.  1— Apr.  15. 

Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
Dec.  15-Oan.  15. 
Nov.  10-Oan.  31. 
Nov.  10-Oan.  31. 
Itov.  10-May  15. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 


(15)  Unit  15.  (i)  Unit  15  consists  of 
that  portion  of  the  Kenai  Peninsula  and 
adjacent  islands  draining  into  the  Gulf 
of  Alaska,  Cook  Inlet,  and  Tiimagain 
Arm  from  Gore  Point  to  the  point  where 
longitude  line  150°  00'  W.  crosses  the 
coastline  of  Chickaloon  Bay  in 
Tumagain  Arm,  including  that  area 
lying  west  of  longitude  line  150°  00'  W. 
to  the  mouth  of  the  Russian  River,  then 
southerly  along  the  Chugach  National 
Forest  boundary  to  the  upper  end  of 
Upper  Russian  Lake;  and  including  the 
drainages  into  Upper  Russian  Lake  west 
of  the  Chugach  National  Forest 
boimdary: 

(A)  Unit  15(A)  consists  of  that  portion 
of  Unit  15  north  of  the  Kenai  River  and 
Skilak  Lake; 

(B)  Unit  15(B)  consists  of  that  portion 
of  Unit  15  south  of  the  Kenai  River  and 
Skilak  Lake,  and  north  of  the  Kasilof 
River,  Tustiunena  Lake,  Glacier  Creek, 
and  Tustumena  Glacier; 


(C)  Unit  15(C)  consists  of  the 
remainder  of  Unit  15. 

(ii)  You  may  not  take  wildlife,  except 
for  grouse,  ptarmigan,  and  hares  that 
may  be  taken  only  from  October  1- 
March  1  by  bow  and  arrow  only,  in  the 
Skilak  Loop  Management  Area,  which 
consists  of  that  portion  of  Unit  15(A) 
bounded  by  a  line  beginning  at  the 
eastern  most  jimction  of  the  Sterling 
Highway  and  the  Skilak  Loop  (milepost 
76.3),  then  due  south  to  the  south  bank 
of  the  Kenai  River,  then  southerly  along 
the  south  bank  of  the  Kenai  River  to  its 
confluence  with  Skilak  Lake,  then 
westerly  along  the  north  shore  of  Skilak 
Lake  to  Lower  Skilak  Lake  Campground, 
then  northerly  along  the  Lower  Skilak 
Lake  Campground  Road  and  the  Skilak 
Loop  Road  to  its  western  most  junction 
with  the  Sterling  Highway,  then  easterly 
along  the  Sterling  Highway  to  the  point 
of  banning. 

(iii)  Unit-specific  regulations: 


(A)  You  may  use  bait  to  himt  black 
bear  between  April  15  and  Jime  15; 

(B)  You  may  not  trap  furbearers  for 
subsistence  in  the  Skilak  Loop  Wildlife 
Management  Area; 

(C)  You  may  not  trap  marten  in  that 
portion  of  Unit  15(B)  east  of  the  Kenai 
River,  Skilak  Lake,  Skilak  River,  and 
Skilak  Glacier; 

(D)  You  may  not  take  red  fox  in  Unit 
15  by  any  means  other  than  a  steel  trap 
or  snare; 

(E)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  moose  on  his  or  her  behalf.  The 
designated  hunter  must  obtain  a 
designated  hunter  permit  and  must 
return  a  completed  harvest  report.  The 
designated  hunter  may  hunt  for  any 
niunber  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Hunting 

BlackBear 

Untt  15(C)— 3  bears : ■ 

Unrt  15 — remainder ". 

Unit  15(A)— Skilak  Loop  Wikjiife  Management  Area 

Unit  15(A)— remainder.  Unit  15(B),  and  (CH-1  antiered  bull  with  spike-forit  or  50-inch  antlers  or  with  3  or  more 
brow  tines  on  etther  antler,  by  Federal  registratkm  permit  only. 
Coyote:  No  limit 


Open  season 


July  l^une  30. 
No  open  season. 

No  open  season. 
Aug.  10-Sept.  20. 

Sept.  1-Apr.  30 
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Harvest  limits 


Hare  (Snowshoe):  No  limit 

Wolf: 

Unit  15— that  portion  within  the  Kenai  National  Wildlife  Refuge— 2  wolves 

Unit  1 5— remainder— 5  wolvee *• — • 

Wolverine:  1  wwjiverine 

Grouse  (Spruce):  15  per  day.  30  in  possession 

Qrouse  (Ruffed)  

Ptamtigan  (Rock.  Willow,  and  White-tailed): 

Unit  15(A)  and  (B)— 20  per  day.  40  in  possession  

Unit  15(C>— 20  per  day,  40  in  possession  

Unit  15(C)— 5  per  day,  10  in  possession  

Trapping 

Beaver  20  beaver  per  season  

Coyote:  No  limit —r 

Fox,  Red  (including  Croes.  Black  and  Silver  Phases):  1  fox 

Marten: 

Unit  15(B)-Ihat  portk)n  east  of  the  Kenai  River,  SMiak  Lake.  SkNak  River,  and  SUIak  Qtader 
Remainder  of  Unit  15— No  limit 

Mink  and  Weasel:  No  limit - 

Muskrat:  No  limit  ~ 

Otter:  Unit  1 5— No  limit , 

Wort:  No  limit .' 

Wolverine:  Unit  15(B)  and  (Cy-No  limH 


Open  season 


July  l^une  30. 

Aug.  10-nApr.  30. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  lO-Mar.  31. 
No  open  season. 

Aug.  10-Mar.  31 
Aug.  10-Oec.  31 
Jan.  1-Mar.  31. 


Hw.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 

l4oopen  season. 
Nov.  10->Jan.  31. 
Nov.  10->ian.  31. 
Nov.  10-May  15. 
Nov.  lO-feb.  28. 
Nov.  10-Mar.  31. 
Nov.  10-feb.  28. 


(16)  Unit  16.  (i)  Unit  16  consists  of  the 
drainages  into  Cook  Inlet  between 
Redoubt  Oeek  and  the  Susitna  River, 
including  Redoubt  Creek  drainage, 
Kalgin  Island,  and  the  drainages  on  the 
west  side  of  the  Susitna  River  (including 
the  Susitna  River)  upstream  to  its 
confluence  with  die  Chulitna  River,  the 
drainages  into  the  west  side  of  the 
(Zhulitna  River  (including  the  Chulitna 
River)  upstream  to  the  Tokositna  River, 
and  drainages  into  the  south  side  of  the 


Tokositna  River  upstream  to  the  base  of 
the  Tokositna  Glacier,  including  the 
drainage  of  the  Kahiltna  Glacier: 

(A)  Unit  16(A)  consists  of  that  portion 
of  Unit  16  east  of  the  east  bank  of  the 
Yentna  River  from  its  mouth  upstream 
to  the  Kahiltna  River,  east  of  the  east 
bank  of  the  Kahiltna  River,  and  east  of 
the  Kahiltna  Glacier; 

(B)  Unit  16(B)  consists  of  the 
remainder  of  Unit  16. 


(ii)  You  may  not  take  wildlife  for 
subsistence  uses  in  the  Mount  McKinley 
National  Park,  as  it  existed  prior  to 
December  2, 1980.  Subsistence  uses  as 
authorized  by  this  paragraph  (m)(16)  are 
permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2,  I960. 

(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  15. 

(B)  [Reserved] 


Harvest  Hmits 


Hunting 

Black  Bear  3  bears  ^ • 

Caribou:  1  caribou 

Moose: 

Uriit  16(B)— Redoubt  Bay  Drainages  south  and  west  of.  and  Indudkig  the  Kustatan  River  drainage— 1  antlered 

bull. 
Unit  l6(B>-femainder— 1  moose;  however,  antleriess  mooee  may  be  taken  only  from  Sept.  25-Sept.  30  and 

from  Dec.  1-Feb.  28  by  Federal  registralkm  permit  only. 

Coyote:  2  coyotes 

Fox,  Red  (inchxMng  Crocs,  Black  and  Silver  Phases):  2  fOHee 

Hare  (Snowshoe):  No  HmN ~ ~ 

Lynx:  2  lynx 

Wolf:  5  wolves .'. • - 

Wolverine:  1  wolverine ~ - 

Qrouse  (Spruce  and  Ruffed):  15  per  day,  30  in  possession ^ ~ - 

Ptarmigan  (Rock.  WHtow,  and  Whlte4ailed):  20  per  day,  40  in  possesskm  

Beaver  No  limit 

Coyoto:  NoHmit ~ 

Fox,  Red  (including  Crose,  Black  and  SNvar  Phases):  No  Imil 

Lynx:f4oHmit - 

Marten:  Notimtt i v 

Mink  and  Weasel:  No  Nmit • 

Muskrat:  r4o  limit  - 

Otlerhtoymit  ■ 

WoH:  No  limit 

Wolverine:  No  limit -. 


Open  season 


July  1-June  30. 
Aug.  10-Oct.  31. 

Sept.  1-Sept.  15. 

Sept.  1-Sept.  30. 
Dec.  1-Feb.  28. 
Sept.  1-Apr.  30. 
Sept.  1-Feb.  IS. 
July  1-June  30. 
Dec.  15-\lan.  15. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  10-Mar.  31. 
Aug.  10-Mar.  31. 

Oct.  10-May  15. 
Hw.  10-Mar.  31. 
Nov.  10-Feb.  28. 
Dec.  15->Jan.  15. 
Nov.  10-xian.  31. 
Nov.  10-Jan.  31. 
Hon.  10-June  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 
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(17)  Unit  17.  (1)  Unit  17  consists  of 
drainages  into  Bristol  Bay  and  the 
Bering  Sea  between  Etolin  Point  and 
(3ape  Newenham,  and  all  islands 
between  these  points  including 
Hagemeister  Island  and  the  Walrus 
Islands: 

(A)  Unit  17(A)  consists  of  the 
drainages  between  Cape  Newenham  and 
Cape  Constantine,  and  Hagemeister 
Island  and  the  Walrus  Islands; 

(B)  Unit  17(B)  consists  of  the 
Nushagak  River  drainage  upstream 
from,  smd  including  the  Mulchatna 
River  drainage,  and  the  Wood  River 
drainage  upstream  from  the  outlet  of 
Lake  Beverley; 

(C)  Unit  1 7(C)  consists  of  the 
remainder  of  Unit  1 7. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 


(A)  Except  for  aircraft  and  boats  and 
in  legal  hunting  camps,  you  may  not  use 
any  motorized  vehicle  for  himting 
ungulates,  bears,  wolves,  and  wolverine, 
including  transportation  of  hiuiters  and 
parts  of  ungulates,  bear,  wolves,  or 
wolverine  in  the  Upper  Mulchatna 
Controlled  Use  Area  consisting  of  Unit 
17(B).  fit)m  AuB.  1— Nov.  1; 

(B)  You  may  nunt  brown  bear  by  State 
registration  permit  in  lieu  of  a  resident 
tag  in  the  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 
Units  9(B)  except  that  portion  within 
the  Lake  Clark  Nationd  Park  and 
Preserve,  17, 18,  and  those  portions  of 
19(A)  and  (B)  downstream  of  and 
including  the  Aniak  River  drainage,  if 
you  have  obtained  a  State  registration 
permit  prior  to  himting. 

(iii)  Unit-specific  regulations: 
(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  15; 


(B)  For  Federal  registration  permit 
caribou  hunts  for  Unit  17(A)  and  (C). 
that  portion  consisting  of  the  Nushagak 
Peninsula  south  of  the  Igushik  River, 
Tuklimg  River  and  Tuklung  Hills,  west 
to  Tvativak  Bay,  a  Federally-qualified 
subsistence  user  may  designate  another 
Federally-qualified  subsistence  user  to 
harvest  caribou  on  his  or  her  behalf.  The 
designated  hunter  must  obtain  a 
designated  hunter  permit  and  must 
retiun  a  completed  harvest  report.  The 
designated  faimter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time; 

(C)  If  you  have  a  trapping  license,  you 
may  use  a  firearm  to  take  beaver  in  Unit 
17  from  April  15 — May  31.  You  may  not 
take  beaver  with  a  firearm  under  a 
trapping  license  on  National  Park 
Service  lands. 


Harvest  limits 


Hunting 

Black  Bear:  2  bears 

Brown  Bear  Unit  17—1  bear  by  State  registration  pennit  only 

Caribou: 

Unit  17(A) — all  drainages  west  of  Right  Hand  Point— 5  caribou;  however,  no  more  than  2  bulls  may  be  taken 
from  Oct.  1-Nov.  30.  The  season  may  be  ck>sed  and  harvest  limit  reduced  for  the  drainages  between  tt>e 
Togiak  River  and  Right  Hand  Point  by  announcement  of  the  Togiak  National  Wildlife  Refuge  Manager. 

Unit  17(A)  and  (C)— that  portion  of  17(A)  and  (C)  consisting  of  the  Nushagak  Peninsula  south  of  the  Igushik 
River,  Tuklung  River  and  Tuklung  Hills,  west  to  Tvativak  Bay— 2  caribou  by  Federal  registratk>n  permit.  Public 
lands  are  ctosed  to  the  taking  of  caribou  except  by  the  resWents  of  Togiak,  Twin  Hills,  Manokotak,  Aleknagik, 
Dillingham,  Cleric's  Point,  and  Ekuk  during  seasons  identified  above. 

Unit  17(B)  and  (C)— that  portion  of  17(C)  east  of  the  Wood  River  and  Wood  River  Lakes— 5  caribou;  however, 
no  more  than  2  bulls  may  be  taken  from  Oct.  1-Wov.  30. 

Unit  17(A)— remainder  and  17(C)— remainder— selected  drainages;  a  han/est  limit  of  up  to  5  caribou  will  be  de- 
termined at  the  time  the  season  is  announced. 


Sheep:  1  ram  with  full  curt  horn  or  larger 

Moose: 

Unit  17(A)— 1  bull  by  State  registratton  pennit 

Unit  17(B)— that  portton  that  includes  all  the  Mutehatna  River  drainage  upstream  from  and  including  the 
Chitehitna  River  drainage— 1  bull  by  State  registratton  pemiit.  During  the  period  Sept.  1-Sept.  15.  a  spike/forit 
buH  or  a  bull  with  50-inch  antlers  or  with  3  or  more  brow  tines  on  one  skle  may  be  taken  with  a  State  harvest 

tfeket  .  ...    ^ 

Unit  17(C)— that  portton  that  Includes  the  lowithia  drainage  and  Sunshine  Valley  and  all  lands  west  of  Wood 

River  and  south  of  Aleknagik  Lake— 1  bull  by  State  registration  pennit.  During  the  period  Sept.  1-Sept.  15,  a 

spike/fori<  bull  or  a  bull  with  50-inch  antlers  or  with  3  or  more  brow  tines  on  one  side  may  be  taken  with  a 

Stdte  hdfVGSt  tickot. 
Unit  17(B)— remainder  and  17(C)— <enrainder—1  bull  by  State  registration  pemiit.  During  the  period  Sept.  1- 

Sept.  15,  a  spike/fori<  bull  or  a  bull  with  50-inch  antlers  or  with  3  or  more  brow  tines  on  one  side  may  be  taken 

with  a  State  harvest  ttoket. 

Coyote:  2  coyotes 

Fox,  Arctk:  (Blue  and  White  Phase):  No  linriit ~ "• 

Fox.  Red  (including  Cross,  Black  and  Silver  Phases):  2  toxes 

Hare  (Snowshoe  and  Tundra):  No  limit 

Lynx:  2  lynx  ■ •••• 

Wolf:  5  wolves 

Wolverine:  1  wolverine ■ 

Grouse  (Spruce  and  Ruffed):  15  per  day,  30  in  possesston  Aug.  10-Apr.  30. 

Ptamnigan  (Rock  and  WiUow):  20  per  day,  40  in  possesston 

Trapping 

Beaver:. 

Unit  17—40  beaver  per  season— 2  beaver  per  day.  Only  fireamris  may  be  used 


Open  season 


Aug.  1 -May  31. 
Sept.  1-May31. 

Aug.  1-Mar.  31. 


Aug.  1-Sepl.  30. 
Dec.  1-Mar.  31. 


Aug.  1-Apr.  15. 

Season  to  occur  t)e- 
tween  Aug.  1-Mar.  31, 
harvest  limit,  and  hunt 
area  to  be  anrKXjnced 
by  tfie  Togiak  National 
WikJIife  Ftefuge  Man- 
ager. 

Aug.  10-Sept.  20. 

Aug.  25-Sept.  20. 
Aug.  20-Sept.  15. 


Aug.  20-Sept.  15. 


Aug.  20-Sept.  15. 
Dec.  1-Dec.  31. 

Sept.  1-Apr.  30. 
Dec.  1-Mar.  15. 
Sept.  1-Feb.  15. 
July  1-June  30. 
Hm.  10-Feb.  28 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 

Aug.  10-Apr.  30. 


r^ov.  10-Mar.  31. 
Apr.  15-May31. 
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Harvest  limits 


Coyote:  Uo  limit - 

Fox,  Arctic  (Blue  and  White  Phase):  hto  limit  

Fox.  Red  (including  Cross,  Black  and  Silver  Phases):  Uo  Nmtt 

Lynx:  No  limit  

Marten:  No  Hmit 

Mink  and  Weasel:  No  limit 

Muskrat:  2  muskrats 

Otter  No  limit  , — 

Wolf:  No  limit t 

Wolverine:  No  limit 


Open  season 


Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28 
Nov.  10-Feb.  28. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 


(18)  Unit  18.  (i)  Unit  18  consists  of 
that  area  draining  into  the  Yukon  and 
Kuskokwim  Rivers  downstream  from  a 
straight  line  drawn  between  Lower 
Kalskag  and  Paimiut  and  the  drainages 
flowing  into  the  Bering  Sea  bom  Cape 
Newenham  on  the  south  to  and 
including  the  Pastolik  River  drainage  on 
the  north:  Nunivak,  St.  Matthew,  and 
adjacent  islands  between  Cape 
Newenham  and  the  Pastolik  River. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  In  the  Kalskag  Controlled  Use 
Area  which  consists  of  that  portion  of 
Unit  18  bounded  by  a  line  firom  Lower 
Kalskag  on  the  Kuskokwim  River, 
northwesterly  to  Russian  Mission  on  the 
Yukon  River,  then  east  along  the  north 
bank  of  the  Yukon  River  to  the  old  site 


of  Paimiut,  then  back  to  Lower  Kalskag, 
you  may  not  use  aircraft  for  hunting  any 
ungulate,  bear,  wolf,  or  wolverine, 
including  the  transportation  of  any 
hunter  and  ungulate,  bear,  wolf,  or 
wolverine  part;  however,  this  does  not 
apply  to  transportation  of  a  hunter  or 
ungulate,  bear,  wolf,  or  wolverine  part 
by  aircraft  between  publicly  owned 
airports  in  the  Controlled  Use  Area  or 
between  a  publicly  owned  airport 
within  the  Area  and  points  outside  the 
Area; 

(B)  You  may  hunt  brown  bear  by  State 
registration  permit  in  lieu  of  a  resident 
tag  in  the  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 
Units  9(B)  except  that  portion  within 
the  Lake  Clark  National  Park  and 
Preserve,  17, 18,  and  those  portions  of 
19(A)  and  (B)  downstream  of  and 


including  the  Aniak  River  drainage,  if 
you  have  obtained  a  State  registration 
permit  prior  to  hunting, 
(iii)  Unit-specific  regulations: 

(A)  If  you  have  a  trapping  license,  you 
may  use  a  firearm  to  take  beaver  in  Unit 
18  bom  Apr.  l-)un.  10; 

(B)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  caribou  south  of  the  Yukon  River 
on  his  or  her  behalf.  The  designated 
hunter  must  obtain  a  designated  hunter 
permit  and  must  return  a  completed 
harvest  report.  The  designated  hunter 
may  hunt  for  any  nimiber  of  recipients 
but  may  have  no  more  than  two  harvest 
limits  in  his/her  possession  at  any  one 
time: 

(C)  You  may  take  caribou  from  a  boat 
moving  imder  power  in  Unit  18. 


Harvest  limits 


Open  season 


HUfnInQ 

Black  Bear:  3  bears .". 

Brown  Bear.  1  bear  t>y  State  registratton  permit  only 

Caribou. 

Unit  18— that  portkm  south  of  the  Yukon  River— 5  caribour  Edible  meat  must  remain  on  the  bones  of  the  front 
quarters  and  hirxj  quarters  until  tt^e  meat  is  removed  from  ttie  fieM. 

Unit  18— that  portion  north  of  the  Yukon  River— 6  caribou  per  day 

Moose: 

Unit  18— that  portion  north  and  west  of  a  line  from  Cape  Romanzof  to  Kuzilvak  Mountain,  and  then  to  Mountain 
Village,  and  west  of,  but  not  including,  the  Andreofsky  River  drainage— 1  antlered  bull. 

Unit  18— south  of  and  including  the  Kanektok  River  drainages  

Unit  18— Kuskokwim  River  drainage— 1  antlered  bull.  A  10-day  hunt  to  occur  between  Dec.  1  and  Fab.  28  (1 
bull,  evklerwe  of  sex  required)  will  be  opened  by  anrwunoement. 

Unit  18— remainder— 1  antlered  bull.  A  10-day  hunt  to  occur  between  Dec.  1  and  Feb.  28  (1  bull,  evklence  of 
sex  required)  win  tw  opened  by  announcement. 

(Publk:  lands  In  Unit  18  are  ckwed  to  the  hunting  of  mooee,  except  by  FederaNy-quaMied  rural  Alaska  resktonts 
during  seasons  klentified  above). 

Beaver  No  limit _.. , 

Coyote:  2  coyotes  

Fox,  ArctK  (Blue  and  White  Phase):  2  foxes  

Fox,  Red  (inchjding  Cross,  Black  and  Silver  Phases):  10  foxes:  however,  no  more  than  2  foxes  may  be  taken  prior  to 
Oct  1. 

Hare  (Snowshoe  and  Tundra):  No  limit ^ 

Lyrw:  2  lynx  - 

Wolf:  5  wolves 

Wolverine:  1  wolverine 

Grouse  (Spruce  and  Ruffed):  15  per  day.  30  in  p06sessk)n 

Ptamtigan  (Rock  and  WiNow):  20  per  day,  40  in  possesskm 


Beaver  No  limit 

Coyote:  No  limit 

Fox.  Arctk:  (Blue  and  White  Phase):  No  Hmit 


July  1-June  30. 
Sept.  1 -May  31. 

Aug.  1-Mar.  31. 

Aug.  1-IMar.31. 

Sept.  5-Sept.  25. 

No  open  season. 

Aug.  25-Sept.  25.  Win- 
ter season  to  be  an- 
nounced. 

Sept.  1-Sepl.  30.  Winter 
season  to  be  an- 
nounced. 


July  1-June  30. 
Sept.  1-Apr.  30. 
Sept.  1-Apr.  30. 
Sept.  1-Mar.  15. 

July  1-June  30. 
Nov.  10-Mar.  31. 
Aug.  10-nApr.  30. 
Sept.  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-May  30. 

July  1-June  30. 
Nov.  10-«4ar.  31. 
140V.  10-1Mar.  31. 
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Harvest  limits 


Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit 

Lynx:  No  limit 

Marten:  No  limit 

Mink  and  Weasel:  No  limit 

Muskrat:  No  limit  

Otter:  No  limit 

Wolf:  No  limH 

Wolverine:  No  limit 


Open  season 


Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Jan.  31. 
Nov.  10-Oune  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 


(19)  Unit  19.  (i)  Unit  19  consists  of  the 
Kuskokwim  River  drainage  upstream 
from  a  straight  line  drawn  between 
Lower  Kalskag  and  Piamiut: 

(A)  Unit  19(A)  consists  of  the 
Kuskokwim  River  drainage  downstream 
from  and  including  the  Moose  Creek 
drainage  on  the  north  bank  and 
downstream  from  and  including  the 
Stony  River  drainage  on  the  sputh  bank, 
excluding  Unit  19(B); 

(B)  Unit  19(B)  consists  of  the  Aniak 
River  drainage  upstream  from  and 
including  the  Salmon  River  drainage, 
the  Holitna  River  drainage  upstream 
from  and  including  the  Bakbuk  Creek 
drainage,  that  area  south  of  a  line  from 
the  mouth  of  Bakbuk  Creek  to  the  radar 
dome  at  Sparrevohn  Air  Force  Base, 
including  the  Hoholitna  River  drainage 
upstream  bom  that  line,  and  the  Stony 
River  drainage  upstream  from  and 
including  the  Can  Creek  drainage: 

(C)  Unit  19(C)  consists  of  that  portion 
of  Unit  19  south  and  east  of  a  line  from 
Benchmark  M«1.26  (approximately  1.26 
miles  south  of  the  northwest  comer  of 
the  original  Mt.  McKinley  National  Park 
boundary)  to  the  peak  of  Lone 
Mountain,  then  due  west  to  Big  River, 
including  the  Big  River  drainage 
upstream  bom  that  line,  and  including 


the  Svfitt  River  drainage  upstream  bom 
and  including  the  Nordi  Fork  drainage; 
■   p)  Unit  19(D)  consists  of  the 
remainder  of  Unit  19. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  You  may  not  take  wildlife  for 
subsistence  uses  on  lands  within  Mount 
McKinley  National  Park  as  it  existed 
prior  to  December  2, 1980.  Subsistence 
uses  as  authorized  by  this  paragraph 
(m)(19)  are  permitted  in  Denali  National 
Preserve  and  lands  added  to  Denali 
National  Park  on  December  2, 1980; 

(B)  In  the  Upper  Kuskokwim 
Controlled  Use  Area,  which  consists  of 
that  portion  of  Unit  19P)  upstream 
from  the  mouth  of  Big  River  including 
the  drainages  of  the  Big  River,  Middle 
Fork,  South  Fork,  East  Fork,  and 
Tonzona  River,  and  bounded  by  a  line 
following  the  west  bank  of  the  Swift 
Fork  (McKinley  Fork)  of  the  Kuskokvtrim 
River  to  152°  50*  W.  long.,  then  north  to 
the  boimdary  of  Denali  National 
Preserve,  then  following  the  western 
boundary  of  Denali  National  Preserve 
north  to  its  intersection  v\rith  the 
Minchiunina-Telida  winter  trail,  then 
west  to  the  crest  of  Telida  Mountain, 
then  north  along  the  crest  of  Munsatli 
Ridge  to  elevation  1,610,  then  northwest 


to  Dyckman  Mountain  and  following  the 
crest  of  the  divide  between  the 
Kuskokwim  River  and  the  Nowitna 
drainage,  and  the  divide  between  the 
Kuskokwim  River  and  the  Nixon  Fork 
River  to  Loaf  benchmark  on  Halfway 
Mountain,  then  south  to  the  west  side 
of  Big  River  drainage,  the  point  of 
beginning,  you  may  not  use  aircraft  for 
hunting  moose,  including  transportation 
of  any  moose  hunter  or  moose  part; 
however,  this  does  not  apply  to 
transportation  of  a  moose  hunter  or 
moose  part  by  aircraft  between  publicly 
owned  airports  in  the  Controlled  Use 
Area,  or  between  a  publicly  owned 
airport  within  the  area  and  points 
outside  the  area; 

(C)  You  may  hunt  brown  bear  by  State 
registration  permit  in  lieu  of  a  resident 
tag  in  the  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 
Units  9(B)  except  that  portion  within 
the  Lake  Clark  National  Park  and 
Preserve,  17, 18,  and  those  portions  of 
19(A)  and  (B)  downstream  of  and 
including  the  Aniak  River  drainage,  if 
you  have  obtained  a  State  registration 
permit  prior  to  hunting. 

(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  30. 

(B)  [Reserved] 


Harvest  limits 


Hunting 

Black  Bear  3  bears  •, 

Brown  Bear. 

Unit  19(A)  and  (B)— those  portkxis  whk:h  are  downstream  of  and  including  the  Aniak  River  drainage— 1  bear  by 
State  registratkm  permit. 

UnH  19(A>— remainder,  19(B>— remainder,  and  Unit  19(D)— 1  bear 

Caribou: 

Unit  19(A)— north  of  Kuskokwim  River— 1  caribou  • 

UnH  19(A)— south  of  the  Kuskokwim  River  and  Unit  19(B)  (excluding  rural  Alaska  reskJents  of  Ume  Village)— 5 
carilXHi. 

Unit  19(C)— 1  caribou 

.   Unit  19(D)— south  and  east  of  the  Kuskokwim  River  and  htorth  Forit  of  the  Kuskokwim  River— 1  caribou  

Unit  19(D)— remainder— 1  caribou 

Unit  19— rural  Alaska  resklents  donrNCiled  in  Lime  VHIage  only— no  indivklual  harvest  limit  but  a  village  han/est 
quota  of  200  caribou;  cows  and  calves  may  not  be  taken  from  Apr.  1-Aug.  9.  Reporting  will  be  by  a  commu- 
nity reporting  system. 
Sheep: 

1  ram  with  %  curt  horn  or  larger 

Mooee: 


Open  season 


July  1— June  30. 

Sept.  1-May31. 

Sept.  1-May31. 

Aug.  10-Sept.  30. 
Nov.  1-Feb.  28. 
Aug.  1-Apr.  15. 

Aug.  10-Oct.  10. 
Aug.  10-Sepl.  30. 
Nov.  1-Jan.  31. 
Aug.  10-Sept.  30. 
July  1— June  30. 


Aug.  10-Sept.  20. 
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Harvest  KmMs 

Unit  19— Rural  Alaska  resMants  of  Lima  ViNage  only— no  individual  »Muvast  limit,  but  a  vilaga  harvest  quota  of 
40  moose  (including  Ifiose  taken  under  tfte  State  Tier  II  system):  either  sex.  Reporting  wM  be  by  a  community 
reporting  system. 

Unit  19(A)— that  portion  north  of  the  Kuskotcwim  River  upetream  from,  but  not  including,  the  Kolntakot  River 
drainage  and  south  of  the  Kuskokwim  River  upetream  from,  but  not  including,  the  Hotokuk  River  drainage— 1 
mooee;  however,  antlertess  moose  may  be  taken  only  during  the  Feb.  1-feb.  10  season. 

Unit  19(A)— renuunder-l  bull 

Unit  19(B)— 1  antieredbuil  

Unit  19(C)— 1  anttoradbuN  ••• 

Unit  19(C)— 1  bull  by  Stale  registratton  permit  

UnH  19(0)— that  portion  of  the  Upper  Kuskotcwim  Controlled  Use  Area  within  the  North  Fork  drainage  upstream 

from  the  confluence  of  the  South  Fork  to  the  mouth  of  the  Swift  Fork- 1  antiared  bun. 
Unit  19(0)— remainder  of  the  Upper  Kuskokwim  Controlled  Use  Area— 1  bun 

Unit  19(0)— remainder— 1  antleredbul  

Coyote:  10  coyotes:  however,  no  more  than  2  coyotes  may  be  taken  before  October  1  

Fox,  Red  (mdudtoig  Cross.  Black  and  Sliver  Phases):  10  foxes:  however,  no  more  than  2  foxes  may  be  taken  prior  to 
Oct  1. 

Hare  (Snowshoe):  No  llmll 

Lynx:  2  lynx - 

Wolf:  Unit  19(0)— 10  wolves  per  day ~ 

Unit  19— remaindar— 6  woivea ~ ~ 

Wolverine:  1  wolverine 

Qrouee  (Spiuce,  Ruffed,  and  Sharp-taHed):  15  per  day.  30  in  possesston  v 

Pturhioan  (Rock.  WMow,  and  WhMe-tailed):  20  per  day,  40  in  posseesion 

Trapping 

Beaver:  No  miw • 

ooyow.  no  wmii • 

Fox.  Red  (mchxing  Croes.  Black  and  Silver  Pheses):  No  limit  4 ~ ....- 

Lynx:  No  NmN ••"* 

Marten:  No  Hmil ••- 

Mink  and  weesel:  No  limit 

Muafcrat  No  Inult ~ 

Otter  No  hnit ~ 

Wolf:  No  Nmit - 

woivenne.  no  wtm - • 


Open  season 


July  1-June  30. 


Sept.  1-Sepl.  20. 
Nov.  20-r4ov.  X. 
Jan.  1-Jan.  10. 
Feb.  1-Feb.  10. 
Sept.  1-Sept.  20. 
Nov.  20-Nov.  30. 
Jan.  1-Jan.  10. 
Feb.  1-Feb.  10. 
Sept.  1-Sepl.  30. 
Sept.  1-Oct.  10. 
Jan.  15-Feb.  15. 
Sept.  1-Sepl.  30. 

Sept.  1-Sept.  30. 
Oec.  1-Feb.  28. 
Sept.  1-Sept.  30. 
Oec.  1-Oec.  15. 
Sept.  1-Apr.  30. 
Sept.  1-Mar.  15. 

July  1-June  30. 
Nov.  1-Feb.  28. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 


Hw.  1-Jun.  10. 
Nov.  1-Mar.  31. 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  I^Kine  10. 
Nov.  1-Apr.  IS. 
Nov,  1-Apr.  30. 
140V.  1-Mar.  31. 


(20)  Unit  20.  (i)  Unit  20  consisto  of  the 
Yukon  River  drainage  upstream  from 
and  including  the  Tozitna  River 
drainage  to  and  including  the  Hamlin 
Creek  drainage,  drainages  into  the  south 
bank  of  the  Yukon  River  upstream  from 
and  including  the  Charley  River 
drainage,  the  Ladue  River  and  Fortymile 
River  drainages,  and  the  Tanana  River 
drainage  nor^  of  Unit  13  and 
doMmstream  from  the  east  bank  of  the 
Robertson  River: 

(A)  Unit  20(A)  consists  of  that  portion 
of  Unit  20  boimded  on  the  south  by  the 
Unit  13  boundary,  bounded  on  the  east 
by  the  west  bank  of  the  Delta  River, 
bounded  on  the  north  by  the  north  bank 
of  the  Tanana  Rivw  from  its  confluence 
with  the  Delta  River  dovmstream  to  its 
confluence  with  the  Nenana  River,  and 
bounded  on  the  west  by  the  east  bank 
of  the  Nenana  River. 

(B)  Unit  20(B)  consists  of  drainages 
into,  the  north  iMUik  of  the  Tanana  River 
from  and  including  Hot  Springs  Slough 


upstream  to  and  including  the  Banner 
C>eek  drainage; 

(C)  Unit  20(C)  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  l^  the 
east  bank  of  the  Nenana  River  and  on 
the  north  by  the  north  bank  of  the 
Tanana  River  downstream  from  the 
Nenana  River, 

(D)  Unit  20(D)  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  by  the 
east  bank  of  the  Robertson  River  and  on 
the  west  by  the  west  bank  of  the  Delta 
River,  and  drainages  into  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  Robertson  River  do%«mstream 
to.  but  excluding  the  Banner  Creek 
drainage: 

(E)  Unit  20(E)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  and  including  the 
Qiarley  River  drainage,  and  the  Ladue 
Rivn  drainage; 

(F)  Unit  20(F)  consists  of  the 
remainder  of  Unit  20. 


(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  You  may  not  take  wrildlife  for 
subsistence  uses  on  lands  within  Mount 
McKinley  National  Parii  as  it  existed 
prior  to  December  2. 1980.  Subsistence 
uses  as  authorized  by  this  paragraph 
(m)(20)  are  permitted  in  Denali  NaticHud 
Preserve  and  lands  added  to  Denali 
National  Park  on  December  2, 1980; 

(B)  You  may  not  use  motorized 
vehicles  or  pack  ■nimaU  for  hunting 
from  Aug.  5-Aug.  25  in  the  Delte 
(Controlled  Use  Area,  the  boundary  of 
which  is  defined  as:  A  line  beginning  at 
the  confluence  of  Miller  Credc  and  the 
Delta  River.  \bea  west  to  vertical  angle 
bench  marie  Miller,  then  west  to  include 
all  drainages  of  Augustana  Creek  and 
Black  Rapids  Glacier,  then  north  and 
east  to  include  all  drainages  of 
McGinnis  Oeek  to  its  confluence  with  . 
the  Delta  River,  then  east  in  a  straight 
line  across  the  Delte  River  to  Mile  236.7 
Richardson  Hi^way.  then  north  along 
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the  Richardson  Highway  to  its  jimction 
with  the  Alaska  Highway,  then  east 
along  the  Alaska  Highway  to  the  west 
bank  of  the  Johnson  River,  then  south 
along  the  west  bank  of  the  Johnson 
River  and  Johnson  Glacier  to  the  head 
of  the  dlanwell  Glacier,  then  west  along 
the  north  bank  of  the  Canwell  Glacier 
and  Miller  Oeek  to  the  Delta  River; 

(C)  You  may  not  use  firearms, 
snowmobiles,  licensed  highway 
vehicles  or  motorized  vehicles,  except 
aircraft  and  boats  in  the  Dalton  Highway 
Corridor  Management  Area,  which 
consists  of  those  portions  of  Units  20, 
24,  25.  and  26  extending  5  miles  from 
each  side  of  the  Dalton  Highway  from 
the  Yukon  River  to  milepost  300  of  the 
Dalton  Highway,  except  as  follows: 
Residents  living  within  the  Dalton 
Highway  Corridor  Management  Area 
may  use  snowmobiles  only  for  the 
subsistence  taking  of  wildlife.  You  may 
use  licensed  highway  vehicles  only  on 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  residents  of  Alatna,  Allakaket, 
Anaktuvuk  Pass,  Settles,  Evansville, 
Stevens  Village,  and  residents  living 
within  the  Corridor  may  use  firearms 
within  the  Corridor  only  for  subsistence 
taking  of  wildlife; 

(D)  You  may  not  use  any  motorized 
vehicle  for  hunting  from  August  5- 
September  20  in  the  Glacier  Moimtain 
Controlled  Use  Area,  which  consists  of 
that  portion  of  Unit  20(E)  boimded  by  a 
line  beginning  at  Mile  140  of  the  Taylor 
Highway,  then  north  along  the  highway 
to  Eagle,  then  west  along  the  cat  trail 
from  Eagle  to  Crooked  (Jreek,  then  from 
Oooked  Oeek  southwest  along  the  west 
bank  of  Mogul  Creek  to  its  headwaters 
on  North  Peak,  then  west  across  North 
Peak  to  the  headwaters  of  Independence 
Oeek,  then  southwest  along  the  west 
bank  of  Independence  Creek  to  its 
confluence  with  the  North  Fork  of  the 
Fortymile  River,  then  easterly  along  the 


south  bank  of  the  North  Fork  of  the 
Fortymile  River  to  its  confluence  with 
Champion  Creek,  then  across  the  North 
Fork  of  the  Fortymile  River  to  the  south 
bank  of  Champion  Creek  and  easterly 
along  the  souUi  bank  of  Champion  Creek 
to  its  confluence  with  Little  Champion 
Creek,  then  northeast  along  the  east 
bank  of  Little  Champion  Creek  to  its 
headwaters,  then  northeasterly  in  a 
direct  line  to  Mile  140  on  the  Taylor 
Highway;  however,  this  does  not 
prohibit  motorized  access  via,  or 
transportation  of  harvested  wildlife  on, 
the  Taylor  Highway  or  any  airport; 

(E)  You  may  by  permit  only  hunt 
moose  on  the  Minto  Flats  Management 
Area,  which  consists  of  that  portion  of 
Unit  20  bounded  by  the  Elliot  Highway 
beginning  at  Mile  118,  then 
northeasterly  to  Mile  96,  then  east  to  the 
Tolovana  Hotsprings  Dome,  then  east  to 
the  Winter  (Cat  Trail,  then  along  the  Cat 
Trail  south  to  the  Old  Telegraph  Trail  at 
Dunbar,  then  westerly  along  the  trail  to 
a  point  where  it  joins  the  Tanana  River 
three  miles  above  Old  Minto,  then  along 
the  north  bank  of  the  Tanana  River 
(including  all  channels  and  sloughs 
except  Swan  Neck  Slough),  to  the 
confluence  of  the  Tanana  and  Tolovana 
Rivers  and  then  northerly  to  the  point 
of  beginning; 

(F)  You  may  hunt  moose  by  bow  and 
arrow  only  in  the  Fairbanks 
Management  Area,  which  consists  of 
that  portion  of  Unit  20(B)  bounded  by 
a  line  from  the  confluence  of  Rosie 
(Creek  and  the  Tanana  River,  northerly 
along  Rosie  Creek  to  Isberg  Road,  then 
northeasterly  on  Isberg  Road  to  Cripple 
Clreek  Road,  then  northeasterly  on 
Cripple  Creek  Road  to  the  Parks 
Hi^way,  then  north  on  the  Parks 
Highway  to  Alder  Creek,  then  westerly 
along  Alder  Creek  to  its  confluence  with 
Emma  Creek,  then  upstream  along 
Emma  Oeek  to  its  headwaters,  then 
northerly  along  the  hydrographic  divide 


between  (Coldstream  Oeek  drainages 
and  (Cripple  Oeek  drainages  to  the  . 
summit  of  Ester  Dome,  then  down 
Sheep  Creek  to  its  confluence  with 
(Coldstream  (Creek,  then  easterly  along 
Coldstream  Oeek  to  Sheep  (Creek  Road, 
then  north  on  Sheep  Oeek  Road  to 
Miuphy  Dome  Road,  then  west  on 
Murphy  Dome  Road  to  Old  Murphy 
Dome  Road,  then  east  on  Old  Murphy 
Dome  Road  to  the  EUiot  Highway,  then 
south  on  the  Elliot  Highway  to 
(Coldstream  Creek,  then  easterly  along 
(Coldstream  Creek  to  its  confluence  with 
First  (Chance  Oeek,  then  up  First 
(Chance  Oeek  to  Tungsten  Hill,  then 
southerly  along  Steele  Creek  to  its 
confluence  with  Ruby  Creek,  then 
upstream  along  Ruby  (Creek  to  Esro 
Road,  then  south  on  Esro  Road  to  (Chena 
Hot  Springs  Road,  then  east  on  (Chena 
Hot  Springs  Road  to  Nordale  Road,  then 
south  on  Nordale  Road  to  the  Chena 
River,  then  along  the  north  bank  of  the 
(Chena  River  to  the  Moose  Creek  dike, 
then  southerly  along  the  Moose  Oeek 
dike  to  its  intersection  with  the  Tanana 
River,  and  then  westerly  along  the  north 
bank  of  the  Tanana  River  to  the  point  of 
beginning. 

(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  Jime  30; 

(B)  You  may  not  use  a  steel  trap,  or 
a  snare  using  cable  smaUer  than  3/32 
inch  diameter  to  trap  wolves  in  Unit 
20(E)  during  April  and  October; 

(C)  Residents  of  Unit  20  and  21  may 
take  up  to  three  moose  per  regulatory 
year  for  the  celebration  known  as  the 
Nuchalawoyya  Potlatch,  imder  the 
terms  of  a  Federal  registration  permit. 
Permits  will  be  issued  to  individuals 
only  at  the  request  of  the  Native  ViUage 
of  Tanana.  This  three  moose  limit  is  not 
cumulative  with  that  permitted  by  the 
State. 


Harvest  limits 


•    Hunting 

Black  Bear  3  bears •— ■■ 

Brown  Bear: 

Un«20(E>— 1  bear 

Unit  20 — remainder— 1  bear  every  four  regulatory  years  

Caribou: 

Unit  20(E)— 1  caribou  by  joint  State/Federal  registratkyi  permit  only.  Up  to  900  caribou  may  be  taken  under  a 
State/Federal  harvest  quota.  During  the  winter  season,  area  ckjsures  or  hunt  restricttons  may  be  announced 
when  Netehina  caribou  are  present  in  a  mix  of  more  than  1  Netehina  caribou  to  15  Fortymile  caribou,  except 
when  the  number  of  caribou  present  is  tow  enough  that  less  than  50  Netehina  caribou  will  be  haroested  re- 
gardless of  the  mixing  ratio  for  the  two  herds.  The  season  ctosures  will  be  announced  by  the  Northem  FieW 
Offtee  Manager.  Bureau  of  Land  Management  after  consultatkm  with  the  National  Park  Servtee  and  Alaska 
Department  of  Fish  and  Game. 

Unit  20(F>— north  of  the  Yukon  River— 1  caribou  

Unit  20(F)— east  of  the  Dalton  Highway  and  south  of  the  Yukon  River— 1  caribou.  However,  during  the  Novem- 
ber 1-fMarch  31  season  a  State  regi^ration  pennit  is  required. 
Moose: 

Unit  20(A)— 1  antieredbuil 


Open  season 


July  1-June  30. 

Aug.  10-June  30. 
Sept.  1-May31. 

Aug.  10-Sept.  30. 
Nov.  1-Feb.  28. 


Aug.  10-Mar.  31. 
Aug.  10-Sept.  20 
Nov.  1-Mar.  31. 

SepL  1-Sept.  20. 
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Harvest  limits 

Unit  20(B)— that  portion  within  the  Minto  Flats  Management  Area— 1  bull  by  Federal  registration  permit  only 

Unit  20<B)— remainder — 1  antlered  bull  

Unit  20(C>— that  portion  within  Denali  Natior»l  Park  and  Preserve  west  o»  the  Toklat  River,  excluding  lands  with- 
in Mount  McKinley  National  Parte  as  It  existed  prior  to  December  2,  1980—1  antlered  bull;  however,  white- 
phased  or  partial  alt)ino  (more  than  50  percent  wtiite)  moose  may  not  be  taken. 

Unrt  20(C)— remainder— 1  antlered  bull;  however,  white-phased  or  partial  albino  (more  than  50  percent  white) 
moose  may  not  be  taken. 

Unit  20(E)— that  portkxi  within  Yukon  Charley  Natk)nal  Preserve— 1  bull  

Unit  20(E)— that  portkm  drained  by  the  Forty-mite  River  (ail  forks)  from  MMe  9^/^  to  MNe  145  Taytor  Highway,  in- 
ciudirig  the  Boundary  Cutoff  Road— 1  buN. 

Unit  20(F)— that  portkxi  within  the  Oalton  Highway  Corrktor  Management  Area— 1  antlerstf  buH  by  Federal  reg- 
istratkm  permit  only 

Unit  20(F)— remainder— 1  antlered  buH .- 

CoffOe:  2  coyotes •• 

Fox.  Red  (including  Cross.  Black  and  Silver  Phases):  10  foxes;  however,  no  mote  than  2  foxes  may  be  taken  prior  to 

Oct.  1 

Hare  (Snowshoe):  ^4oHmit 

Lynx: 

Unit  20(E)— 2  lynx :. 

Unit  20— remairxJer— 2  lynx „ * 

Wolf:  10  wolves ; • 

Wolverine:  1  wolverine .*• 

Qrouse  (Spruce.  Ruffed,  and  Sharp-tailed): 

Unit  20(D)— that  portion  south  of  the  Tanana  River  and  west  of  the  Johnson  River— 15  per  day,  30  in  posses- 

sk)n.  provkled  that  not  more  than  5  per  day  and  10  in  possessmn  are  sharp-tailed  grouse- 
Unit  20— remainder— 15  per  day,  30  in  possesskxi 

Ptarmigan  (Rock  and  Wilk>w): 

Unit  20— those  portkxis  witMn  five  miles  of  Alaska  Route  5  (Taytor  Highway,  both  to  Eagle  and  the  Alaska-Can- 
ada boundary)  and  that  portton  of  Alaska  Route  4  (Rk:hardson  Highway)  south  of  Delta  Junctkxv— 20  per  day. 
40  in  possesswn. 
Unit  20— remainder— 20  per  day.  40  in  possessk)n  

Trapping 

Baavat* 

Units  20(A).  20(B).  Unit  20(C).  and  20(F)— No  limit 

Units  20(D)  and  (E)— 25  beaver 

Coyote: 

Unit  20(E)— fto  limit  - 

Remainder  Unit  20— No  limit • 

Fox,  Red  (inckiding  Cross.  Black  and  Silver  Phases):  No  limit  

Lynx: 

Unit  20(A).  (B).  (D).  and  (C)  east  of  the  Teklanika  River— fto  limit 

Unit  20(E)— f4o  limit;  however,  no  more  than  5  lynx  may  be  taken  between  Nov.  1  and  Nov.  30 

Unit  20(F)  and  the  remainder  of  20(C)— +to  limit  

Marten:  (^  limit _ •' •• 

Mink  and  Weasel:  No  limit  

Muskrat: 

Unit  20(E)— No  limit 

Unit  20— remainder— f4o  limit ...., 

Otter  No  limit - 

Woif: 

Unit  20(A.  B.  C.  &  F)— No  Hr»»lt - - _ •..■ 

Unit  20(D)— No  limit — , 

Unit  20(E)-No  limit : 

Wolverine:  No  limit 


Open  season 


Sept.  1-Sept.  20. 
Jan.  10-Feb.  28. 
Sept.  1-Sept.  30. 
Nov.  15-Dec.  15. 

Sept.  1-Sept.  30. 

Aug.  20-Sept.  30. 
Aug.  20-Sept.  30. 
Sept.  1-Sept.  15. 
Sept.  1-Sept.  25. 

Sept  1-Sept.  25. 
Sept.  1-Apr.  30. 
Sept.  1-Mar.  15. 

July  1-June  30. 

Nov.  1-Jan.  31. 
Dec.  1-Jan.  31. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 

Aug.  25-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  10-Mar.  31. 


Aug.  10-Apr.  30. 


Hov.  1-Apr.  15. 
Nov.  1-Apr.  15. 

Oct.  15-Apr.  30. 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 

Dec.  1-Jan.  31. 
Nov.  I^Jan.  31. 
Nov.  1-Feb.  28. 
ttov.  1-Feb.  28. 
r^ov.  1-Feb.  28. 

Sept.  20-Jur)e  10. 
Nov.  1-June  10. 
HCN.  1-Apr.  15. 

ftov.  1-Apr.  30. 
Oct  15-Apr.  30. 
Oct.  1-Apr.  30. 
ftov.  1-Feb.  ^. 


(21)  Unit  21.  (i)  Unit  21  consists  of 
drainages  into  the  Yukon  River 
upstream  from  Paimiut  to,  but  not 
including  the  Tozitna  River  drainage  on 
the  north  bank,  and  to.  but  not 
including  the  Tanana  River  drainage  on 
the  south  bank:  and  excluding  the 
Koyiikuk  River  drainage  upstream  from 
the  Dulbi  River  drainage: 

(A)  Unit  21(A)  consists  of  the  Innoko 
River  drainage  upstream  frt>m  and 
including  the  Iditarod  River  drainage, 
and  the  Nowitna  River  drainage 
upstream  bom  the  Little  Mud  River; 


(B)  Unit  21(B)  consists  of  the  Yukon 
River  drainage  upstream  frt>m  Ruby  and 
east  of  the  Ruby-Poorman  Road, 
downstream  from  and  excluding  the 
Tozitna  River  and  Tanana  River 
drainages,  and  excluding  the  Nowitna 
River  drainage  upstream  from  the  Little 
Mud  River,  and  excluding  the  Melozitna 
River  drainage  upstream  frt)m  Grayling 
C:reek; 

(C)  Unit  21(C)  consists  of  the 
Melo2dtna  River  drainage  upstream  bom 
Grayling  Creek,  and  the  Dulbi  River 


drainage  upstream  bom  and  including 
the  Cottonwood  Oeek  drainage; 

(D)  Unit  21(D)  consists  of  the  Yukon 
River  drainage  from  and  including  the 
Blackburn  Oeek  drainage  upstream  to 
Ruby,  including  the  area  west  of  the 
Ruby-Poorman  Road,-  excluding  the 
Koyukuk  River  drainage  upstream  bom 
the  Dulbi  River  drainage,  and  excluding 
the  Dulbi  River  drainage  upstream  from 
Ck)ttonwood  Creek; 

(E)  Unit  21(E)  consists  of  the  Yukon 
River  drainage  bom  Paimiut  upstream 
to.  but  not  including  the  Blackburn 
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Creek  drainage,  and  the  Innoko  River 
drainage  downstream  from  the  Iditarod 
River  drainage. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Koyukuk  Controlled  Use 
Area,  which  consists  of  those  portions 
of  Units  21  and  24  boimded  by  a  line 
from  the  north  bank  of  the  Yukon  River 
at  Koyukuk,  then  northerly  to  the 
confluences  of  the  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the 
confluences  of  Billy  Hawk  Creek  and 
the  Huslia  River  (65°57'  N.  lat.,  156°41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmunket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  southwesterly  to  the  crest  of 
Hochandochtla  Mountain,  then 
southwest  to  the  mouth  of  Cottonwood 
Creek  then  southwest  to  Bishop  Rock, 
then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning,  is 
closed  during  moose-himting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area;  all  hunters 
on  the  Koyukuk  River  passing  the 
ADF&G  operated  check  station  at  Ella's 
Cabin  (15  miles  upstream  from  the 
Yukon  on  the  Koyxikuk  River)  are 
required  to  stop  and  report  to  ADF&G 
personnel  at  the  check  station; 

(B)  The  Paradise  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  21 
bounded  by  a  line  begiiming  at  the  old 
village  of  Paimiut.  then  north  along  the 
west  bank  of  the  Yukon  River  to 
Paradise,  then  northwest  to  the  mouth 
of  Stanstrom  Oeek  on  the  Bonasila 
River,  then  northeast  to  the  mouth  of  the 
Anvik  River,  then  along  the  west  bank 
of  the  Yukon  River  to  the  lower  end  of 


Eagle  Island  (approximately  45  miles 
north  of  Grayling),  then  to  the  mouth  of 
the  Iditarod  River,  then  down  the  east 
bank  of  the  Innoko  River  to  its 
confluence  with  Paimiut  Slough,  then 
south  along  the  east  bank  of  Paimiut 
Slough  to  its  mouth,  and  then  to  the  old 
village  of  Paimiut,  is  closed  during 
moose  hunting  seasons  to  the  use  of 
aircraft  for  hunting  moose,  including 
transportation  of  any  moose  hunter  or 
part  of  moose;  however,  this  does  not 
apply  to  transportation  of  a  moose 
hiuiter  or  part  of  moose  by  aircraft 
between  publicly  owned  airports  in  the 
Controlled  Use  Area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area. 

(iii)  You  may  himt  brown  bear  by 
State  registration  permit  in  lieu  of  a 
resident  tag  in  the  Northwest  Alaska 
Brown  Bear  Management  Area,  which 
consists  of  Unit  21(D),  Unit  22,  except 
22(C),  those  portions  of  Unit  23,  except 
the  Baldwin  Peninsula  north  of  the 
Arctic  Circle,  Unit  24,  and  Unit  26(A), 
if  you  have  obtained  a  State  registration 
permit  prior  to  hunting.  Aircraft  may 
not  be  used  in  the  Northwest  Alaska 
Brown  Bear  Management  Area  in  any 
manner  for  brown  bear  hunting  under 
the  authority  of  a  brown  bear  State 
registration  permit,  including 
transportation  of  hunters,  bears,  or  parts 
of  bears;  however,  this  does  not  apply 
to  transportation  of  bear  himters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  commimities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports. 

(iv)  Unit-specific  relations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  June  30;  and 
in  the  Koyukuk  Ck)ntrolled  Use  Area, 
you  may  also  use  bait  to  hunt  black  bear 
between  September  1  and  September  25; 

(B)  You  may  use  a  firearm  to  take 
beaver  in  Unit  21(E)  bom  Nov.  1-Jime 
10; 


(C)  The  residents  of  Unit  20  and  21 
may  take  up  to  three  moose  per 
regulatory  year  for  the  celebration 
knov\n[i  as  the  Nuchalawoyya  Potlatch, 
imder  the  terms  of  a  Federal  registration 
permit.  Permits  will  be  issued  to 
individuals  only  at  the  request  of  the 
Native  Village  of  Tanana.  This  three 
moose  linut  is  not  cumulative  with  that 
permitted  by  the  State; 

(D)  The  residents  of  Unit  21  may  take 
up  to  three  moose  per  regulatory  year 
for  the  celebration  known  as  the  Kaltag/ 
Nulato  Stickdance,  under  the  terms  of  a 
Federal  registration  permit.  Permits  will 
be  issued  to  individuals  only  at  the 
request  of  the  Native  Village  of  Kaltag  or 
Nulato.  This  three  moose  limit  is  not 
ciunulative  with  that  permitted  by  the 
State; 

(E)  You  may  take  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  section  for  food  in  traditional 
religious  ceremonies  that  are  part  of  a 
funerary  or  mortuary  cycle,  including 
memorial  potlatches,  under  the 
following  conditions: 

(1)  The  harvester  is  an  Alaska  rural 
resident  with  customary  and  traditional 
use  in  that  area  where  the  harvesting 
will  occiu.  No  permit  or  harvest  ticket 
is  required  for  taking  imder  this  section; 

(2)  The  person  who  takes  wildlife 
under  this  section,  as  soon  as 
practicable,  and  not  more  than  20  days 
after  the  harvesting,  submits  or  ensiu^s 
the  submission  of  a  written  report  to  the 
nearest  Federal  office,  specifying  the 
harvester's  name  and  address,  the 
number,  sex,  and  species  of  wildlife 
taken,  the  dates  and  locations  of  the 
taking,  and  the  identity  of  the  decedent 
or  decedents  for  whom  the  ceremony 
was  held; 

(3)  The  harvested  meat  is  used  in  a 
customary  and  traditional  rural  Alaskan 
religious  ceremony;  and 

(4)  The  taking  does  not  violate 
recognized  principles  of  wildlife 
conservation. 


Harvest  limits 


Hunting 

Black  Bear:  3  bears 

Brown  Bear 

Unit  21(D)— 1  bear  by  State  registratkxi  permit  only 

Unit  21— remainder— 1  bear  every  four  regulatory  years  .... 
Caribou: 

Unit  21(A)— 1  caribou * 


Unit  21(B).  (C),  and  (E)— 1  caribou 

Unit  21(D)— north  of  the  Yukon  River  and  east  of  the  Koyukuk  River  1  caribou;  however,  2  additk>nal  caribou 
may  be  taken  during  a  winter  season  to  be  announced. 

Unit  21(D) — remainder— 5  caribou  per  day;  ho¥»ever.  cow  caribou  may  not  be  taken  May  16-June  30 

Unit  21(A)— 1  bull  ■ ^ 


Open  season 


July  1-June  30. 

Sept.  1-June  15. 
Sept.  1-May31. 

Aug.  10-Sept.  30. 
Dec.  10-Dec.  20. 
Aug.  10-Sept.  30. 
Aug.  10-Sept.  30. 
Winter  season  to  be  an- 
nounced. 
July  1-June  30. 

Aug.  20-Sept.  25. 
Nov.  1-Nov.  30. 
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Harvest  Hmits 


Unit  21(B)  and  (C)— 1  antlered  bull 

Unit  21(D)— Koyukuk  Controlled  Use  Area— 1  moose;  however,  antlerless  moose  may  be  taken  only  during  Aug. 
27-31  and  the  February  season.  During  the  Aug.  27-Sept.  20  season  a  State  regislratk)n  pemnit  is  required. 
Moose  may  not  be  taken  within  one-half  mile  of  the  mainstem  Yukon  River  during  ttie  February  season.  A  to- 
day winter  hunt  to  occur  between  Feb.  1  and  Feb.  28  will  be  opened  by  announcement  of  the  Koyukuk/ 
Nowitna  National  WikJIife  Refuge  Manager  after  consultatk>n  with  the  ADF&G  area  biokjgist  and  the  Chairs  of 
the  Western  Interior  Regtonal  Advisory  Council  and  MkJdIe  Yukon  Fish  and  Game  Advisory  Committee. 
•   Unit  21(D>— remainder— 1  moose;  however,  antlertess  moose  may  be  taken  only  during  Sept.  21-25  and  the 
February  season.  Moose  may  not  be  taken  within  one-half  mile  of  the  mainstem  Yukon  River  during  the  Feb- 
ruary season.  A  10-day  winter  hunt  to  occur  between  Feb.  1  and  Feb.  28  will  be  opened  by  announcement  of 
the  Koyukuk/r^Jowitna  Natk)nal  WikHtfe  Refuge  Manager  after  consultation  with  the  ADF&G  are  btotogist  and 
the  Chairs  of  the  Western  Interior  Ftogkxial  Advisory  Council  and  MkJdie  Yukon  Fish  and  Game  Advisory  Com- 
mittee. 
Unit  21(E)— 1  moose;  however,  only  bulls  may  be  taken  from  Aug.  20-Sept.  25;  moose  may  not  be  taken  witWn 
one-half  mile  of  the  Innoko  or  Yukon  River  during  the  Febnjary  season. 
Beaver. 

Unit21(E)— ftoUmit 

Unit  21 -remainder  

Coyote:  10  coyotes;  however,  no  more  than  2  coyotes  may  be  taken  before  October  1  

Fox,  Red  (including  Cross.  Black  and  Silver  Phases):  10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to 
Oct.  1. 

Hare  (Snowshoe  and  Tundra):  ^k>  limit 

Lynx:  2  lynx .• 

Wolf:  5  wolves : • • • 

Wolverine:  1  wolverine i 

Grouse  (Spruce,  Ruffed,  and  Sharp-tailed):  15  per  day,  30  in  poesesskm  

Ptamiiigan  (Rock,  WHtow,  and  White-tailed):  20  per  day,  40  in  possesston  

Trapping 

Beaver  No  Limit  

Coyote:  Uo  limit 

Fox,  Red  (including  Cross.  Black  and  Silver  Phases):  No  limit 

Lynx:  No  limit : 

Marten:  No  limit ~ , • 

Mink  and  Weasel:  No  limit ...•.— • 

Muskrat:  No  limit  « •• 

Otter  No  limit v 

Wolf:  No  limit :. -v 

Wolverine:  No  limit •• 


Open  season 


Sept.  5-Sept.  25. 
Aug.  27-Sept.  20. 
Winter  season  to  be  an- 
nounced. 


Sept.  5-Sept.  25. 
Winter  season  to  be  ar>- 
nounced. 


Aug.  20-Sept.  25. 
Feb.  1-Feb.  10. 

Nov.  1-June  10. 
hloopen  season. 
Sept.  1-Apr.  30. 
Sept.  1-Mar.  15. 

July  1-June  30. 
Nov.  1-Feb.  28. 
Aug.  10-Apr.  30. 
Sept.  1-Mar  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

Hw.  1-June  10. 
Nov.  1-Mar  31. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Hm.  I^une  10. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  30. 
Nov.  1-Mar.  31. 


(22)  Unit  22.  (i)  Unit  22  consists  of 
Bering  Sea,  Norton  Sound.  Bering  Strait, 
Chukchi  Sea.  and  Kotzebue  Sound 
drainages  from,  but  excluding,  the 
Pastolik  River  drainage  in  southern 
Norton  Sound  to,  but  not  including,  the 
Goodhope  River  drainage  in  Southern 
Kotzebue  Sound,  and  all  adjacent 
islands  in  the  Bering  Sea  between  the 
mouths  of  the  Goodhope  and  Pastolik 
Rivers: 

(A)  Unit  22(A)  consists  of  Norton 
Sound  drainages  from,  but  excluding, 
the  Pastolik  River  drainage  to,  and 
including,  the  Ungalik  River  drainage, 
and  Stuart  and  Besboro  Islands; 

(B)  Unit  22(B)  consists  of  Norton 
Soimd  drainages  from,  but  excluding, 
the  Ungalik  River  drainage  to.  and 
including,  the  Topkok  Creek,  drainage; 

(C)  Unit  22(C)  consists  of  Norton 
Sound  and  Bering  Sea  drainages  from, 
but  excluding,  the  Topkok  Craek 
drainage  to.  and  including,  the  Tisuk 
River  drainage,  and  King  and  Sledge 
Islands; 

(D)  Unit  22(D)  consists  of  that  portion 
of  Unit  22  draining  into  the  Bering  Sea 
north  of.  but  not  including,  the  Tisuk 


River  to  and  including  Cape  York,  and 
St.  Lawrence  Island: 

(E)  Unit  22(E)  consists  of  Bering  Sea. 
Bering  Strait.  Qiukchi  Sea.  and 
Kotzebue  Sound  drainages  from  Cape 
York  to,  but  excluding,  the  Goodhope 
River  drainage,  and  including  Little 
Diomede  Island  and  Fairway  Rock. 

(ii)  You  may  hunt  brown  bear  by  State 
registration  permit  in  lieu  of  a  resident 
tag  in  the  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  22,  except  22(C),  those  portions  of 
Unit  23,  except  the  Baldwin  Peninsula 
north  of  the  Arctic  Circle,  Unit  24,  and 
Unit  26(A).  if  you  have  obtained  a  State 
registration  permit  prior  to  himting. 
Aircraft  may  not  be  used  in  the 
Northwest  Alaska  BroMm  Bear 
Management  Area  in  any  manner  for 
brown  bear  hunting  under  the  authority 
of  a  brown  bear  State  registration 
permit,  including  transportation  of 
hunters,  bears,  or  parts  of  bears; 
however,  this  does  not  apply  to 
transportation  of  bear  hunters  or  bear 
parts  by  regularly  schediiled  fUghts  to 
and  between  communities  by  curlers 
that  normally  provide  schedided  service 


to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between . 
publicly  owned  airports, 
(iii)  Unit-specific  regulations: 

(A)  If  you  have  a  trapping  license,  you 
may  use  a  firearm  to  take  beaver  in  Unit 
22  during  the  established  seasons; 

(B)  Coyote,  incidentally  taken  with  a 
trap  or  snare  intended  for  red  fox  or 
wolf,  may  be  used  for  subsistence 
purposes: 

(C)  A  snowmachine  may  be  used  to 
position  a  htmter  to  select  individual 
caribou  for  harvest  provided  that  the 
animals  are  not  shot  bora  a  moving 
snowmachine; 

(D)  The  taking  of  one  bull  moose  and 
one  muskox  by  the  community  of  Wales 
is  allowed  for  the  celebration  of  the 
Kingikmiut  Dance  Festival  under  the 
terms  of  a  Federal  registration  permit. 
Permits  will  be  issued  to  individuals 
only  at  the  request  of  the  Native  Village 
of  Wales.  The  harvest  may  only  occur 
between  November  15  and  December  31 
in  Unit  22  for  moose  and  in  Unit  22(E) 
for  muskox.  The  harvest  will  coimt 
against  any  established  quota  for  the 
area. 
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Harvest  limits 


Hunting 

Black  Bear  3  bears  

Brown  Bear 

Unit  22(A),  (B),  (D),  and  (E)— 1  bear  by  State  registratton  permit  only 

Unit  22(C)-^1  bear  by  State  registration  permit  only 

Caribou:  Unit  22(A)  and  (B)— 5  caribou  per  day;  however,  cow  caribou  may  not  be  taken  May  16— June  30 

Moose: 

Unit  22(A)— 1  bull;  however,  the  period  of  Dec.  1— Jan.  31  is  ctosed  to  hunting  except  by  resklents  of  Unit  22(A) 

only. 
Unit  22(B)— West  of  the  Darby  Mountains— 1  bull  by  State  registration  permit.  The  combined  State/Federal  har- 
vest may  not  exceed  42  moose.  Federal  public  lands  are  closed  to  the  taking  of  moose  except  by  Federally- 
qualified  subsistence  users. 
Unit  22(B)— West  of  the  DariDy  Mountains— 1  bull  by  either  Federal  or  State  registratkw  perniit.  The  total  com- 
bined State/Federal  hawest  for  both  the  Aug/Sept  and  January  seasons  may  not  exceed  48  moose.  Federal 
publk:  lands  are  closed  to  the  taking  of  moose  except  by  resklents  of  White  Mountain  and  Gotovtn. 

Unit  22(B)— Remainder— 1  bull  

Unit  22(C)— 1  antlered  bull  

Unit  22(D)— That  portton  within  the  Kougarok,  Kuzitrin,  and  Pilgrim  River  drainages— 1  bull  by  Federal  registra- 
ton  permit.  The  combined  State/Federal  harvest  may  not  exceed  33  moose.  Federal  public  lands  are  closed  to 
the  taking  of  moose  except  by  residents  of  Units  22(D)  and  22(C). 
Unit  22(D)— That  portion  west  of  the  Tisuk  River  drainage  and  Canyon  Creek— 1  tnill  by  Federal  registratkxi  per- 
mit. The  combined  State/Federal  harvest  may  not  exceed  8  moose. 
Unit  22(D)— That  portion  west  of  the  Tisuk  River  drainage  and  Canyon  Creek— 1  bull  t)y  Federal  registratkm  per- 
mit. The  combined  State/Federal  harvest  in  Aug./Sept.  and  Dec.  may  not  exceed  8  moose.  Federal  pubttc 
lands  are  closed  to  the  taking  of  moose  except  by  residents  of  Units  22(D)  and  22(C). 
Unit  22(D) — remainder— 1  moose;  however,  antleriess  moose  may  be  taken  only  from  Dec.  1-Oec.  31;  no  per- 
son may  take  a  cow  accompanied  by  a  calf.  Federal  publk:  lands  are  ctosed  to  ttw  taking  of  moose  except  by 
Federally-qualified  subsistence  users. 
Unit  22(E)— 1  bull.  Federal  public  lands  are  closed  to  the  taking  of  moose  except  by  Federally-qualified  subsist- 
ence users. 
Muskox: 

Unit  22(B>— 1  bull  by  Federal  permit  or  State  Tier  II  pennit.  Federal  puWk:  lands  are  ctosed  to  the  taking  of 
muskox  except  by  Federally-qualified  subsistence  users.  Annual  harvest  quotas  and  any  needed  ctosures  will 
be  announced  by  the  Superintendent  of  the  Westem  Arctic  National  Partclands,  in  consultation  with  ADF4G 
and  BLM. 
Unit' 22(D)— That  portion  west  of  the  Tisuk  River  drainage  and  Canyon  Creek— 1  muskox  by  Federal  permit  or 
State  Tier  II  permit;  however,  cows  may  only  be  taken  during  the  period  Jan.  1-Mar.  15.  Federal  public  lands 
are  ctosed  to  the  taking  of  muskox  except  by  Federally-qualified  subsistence  users.  Annual  harvest  quotas  and 
any  needed  ctosures  will  be  announced  by  the  Superintendent  of  the  Westem  Arctte  National  Paridands,  in 
consultation  with  ADF&G  and  BLM. 
Remainder  of  Unit  22(D>— 1  muskox  by  Federal  permit  or  State  Tier  II  permit;  however,  cows  may  only  be  taken 
during  the  period  Jan.  1-Mar  15.  Federal  public  lands  are  ctosed  to  the  taking  of  muskox  except  by  Federally- 
qualified  subsistence  users.  Annual  harvest  quotas  and  any  needed  ctosures  will  be  announced  by  the  Super- 
intendent of  the  Westem  Arctk:  National  Partclands,  in  consultatton  with  ADF&G  and  BLM. 
Unit  22(E)— 1  muskox  by  Federal  permit  or  State  Tier  II  pennit;  however,  cows  may  only  be  taken  during  the  pe- 
riod Jan.  1-Mar  15.  Federal  publk;  lands  are  ctosed  to  the  taking  of  muskox  except  by  Federally-qualified  sub- 
sistence users.  Annual  harvest  quotas  and  any  needed  ctosures  will  be  announced  by  the  Superintendent  of 
the  Westem  Arctk:  Nattonal  Partclands,  in  consultation  with  ADF&G  and  BLM. 

Unit  22 — remainder 

Beaver 

Unit  22(A),  (B),  (D),  and  (E)— 50  beaver 

Unit  22 — remainder ; 

Coyote:  Federal  publk:  lands  are  closed  to  the  taking  of  coyotes  

Fox,  Arctk:  (Blue  and  White  Phase):  2  foxes 

Fox.  Red  (including  Cross,  Black  and  Silver  Phases):  10  foxes 

Hare  (Snowshoe  and  Tundra):  No  limit :.• 

Lynx:  2  lynx ■ 

Marten: 

Unit  22(A)  22(B)— No  limit  • 

Unit  22 — remainder 

Mink  and  Weasel:  No  limit 

Otter:  No  limit • 

Wolf:  No  limit 

Wolverine:  3  wolverine 

Grouse  (Spruce):  15  per  day,  30  in  possesston 

Ptarmigan  (Rock  onA  Wiltow): 

Unit  22(A)  and  22(B)  east  of  and  including  the  Niukluk  River  drainage— 40  per  day,  80  in'possession 

Un»  22  (E)— 20  per  day.  40  in  possession  

Unit  22  Remainder— 20  per  day,  40  in  possesston •'• 

Trapping 
Beaver 


Open  season 


July  1-June  30. 

Aug.  1 -May  31. 
Aug.  1-Oct.  31. 
May  10-May  25. 
July  1-June  30. 

Aug.  1-Sept.  30. 
Dec.  1 -Jan.  31. 
Aug.  10-Sept.  23. 


Jan.  1-Jan.  31. 


Aug.  1-Jan.31. 
Sept.  1-Sept.  14. 
Aug.  20-Sept.  30. 


Aug.  20-Sept.  30. 
Dec.  1-Oec.  31. 

Aug.  IrOan.  31. 

Aug.  1-Oec.  31. 

Aug.  1-Mar.  15. 

Sept.  1-Mar.  15. 

Aug.  1-Mar.  15. 
Aug.  1-Mar  15 

No  open  season. 

Nov.  1-June  10. 
No  open  season. 
No  open  season. 
Sept.  1-Apr.  30. 
Nov.  1-Apr.  15. 
Sept.  1-Apr.  15. 
Nov.  1-Apr.  15. 

Nov.  I^Apr.  15. 
No  open  season, 
fvtov.  1-Jan.  31. 
Hm.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Sept.  1-Mar.  31. 
Aug.  10-Apr.  30. 

Aug.  10-Apr.  30. 
July  15-May  15. 
Aug.  10-Apr.  30. 
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Harvest  limits 


Unit  22(A),  (B).  (D),  and  (E)— 50  tjeaver 

Unit  22(C) 

Coyote:  Fedefal  public  lands  are  dosed  to  the  taking  of  coyotes 

Fox.  Arctic  (Blue  and  White  Phase):  No  limit  

Fox.  Red  (including  Cross.  Black  and  Silver  Phases):  No  Hmit  ... 

Lynx:  No  limit  i 

Kterten:  No  limit 

Mink  and  Weasel:  No  limit 

Muskrat:  No  limit 

Otter.  No  limit  

Wolf:  No  Hmit 

Wolverine:  No  limit 


Open  season 


Nov.  1-June  10. 
No  open  season. 
No  open  season. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Jan.  31. 
Nov.  I^lune  19. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  30. 
ftov.  1-Apr.  15. 


(23)  Unit  23.  (i)  Unit  23  consists  of 
Kotzebue  Sound,  Chukchi  Sea.  and 
Arctic  Ocean  drainages  from  and 
including  the  Goodhope  River  drainage 
to  Cape  Lisbume. 

(ii)  In  the  following  areds.  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  You  may  not  use  aircraft  in  any 
manner  either  for  hunting  of  ungulates, 
bear,  wolves,  or  wolverine,  or  for 
transportation  of  hunters  or  harvested 
species  in  the  Noatak  (Controlled  Use 
Area,  which  consists  of  that  portion  of 
Unit  23  in  a  corridor  extending  five 
miles  on  either  side  of  the  Noatak  River 
beginning  at  the  mouth  of  the  Noatak 
River,  and  extending  upstream  to  the 
mouth  of  Sapun  Creek,  is  closed  for  the 
period  August  25-September  15.  This 
does  not  apply  to  the  transportation  of 
himters  or  parts  of  ungulates,  bear, 
wolves,  or  wolverine  by  regularly 
scheduled  flights  to  communities  by 
carriers  that  normally  provide 
scheduled  air  service; 


(B)  You  may  himt  brown  bear  by  State 
registration  permit  in  lieu  of  a  resident 
tag  in  the  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  22.  except  22(C),  those  portions  of 
Unit  23,  except  the  Baldwin  Peninsula 
north  of  the  Arctic  Circle,  Unit  24,  and 
Unit  26(A):  if  you  have  obtained  a  State 
registration  permit  prior  to  himting. 
Aircraft  may  not  be  used  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area  in  any  manner  for 
brown  bear  himting  under  the  authority 
of  a  brown  bear  State  registration 
permit,  including  transportation  of 
hunters,  bears  or  parts  of  bears; 
however,  this  does  not  apply  to 
transportation  of  bear  himters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  schedided  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports, 
(iii)  Unit-specific  regulations: 
(A)  You  may  take  caribou  from  a  boat 
moving  under  power  in  Unit  23; 


(B)  In  addition  to  other  restrictions  on 

method  of  take  found  in  this  § .26, 

you  may  also  take  swimming  caribou 
with  a  firearm  using  rimfire  cartridges: 

(C)  If  you  have  a  trapping  license,  you 
may  take  beaver  with  a  firearm  in  all  of 
Unit  23  frtjm  Nov.  1-Jun.  10; 

(D)  For  the  Baird  and  DeLong 
Mountain  sheep  hunts — A  Federally- 
qualified  subsistence  user  (recipient) 
may  designate  another  Federally- 
qualified  subsistence  user  to  take  sheep 
on  his  or  her  behalf  unless  the  recipient 
is  a  meniber  of  a  community  operating 
under  a  community  harvest  system.  The 
designated  hunter  must  obtain  a 
designated  hunter  permit  and  must 
return  a  completed  harvest  report.  The 
designated  hiuiter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time; 

(E)  A  snovtnnachine  may  be  used  to 
position  a  himter  to  select  individual 
caribou  for  harvest  provided  that  the 
animals  are  not  shot  from  a  moving 
snowmachine. 


Harvest  limits 


Hunting 

Black  Bear  3  t>ears 

Brown  Bear 

Unit  23— except  the  BaMwin  Peninsula  north  of  the  Arctk:  Circle— 1  twar  t>y  State  registration  perniit  

Unit  23— remainder— 1  bear  every  four  regulatory  years  

Caribou:  15  caribou  per  day;  however,  cow  caritxxj  may  not  be  taken  May  IB-June  30  

Sheep: 

Unit  23— south  of  Rabbit  Creek,  Kyak  Creek,  and  the  Noatak  River,  and  west  of  the  Cutler  and  Redstone  Rivers 
(Baird  Mountains)— 1  ram  with  full  curl  or  larger  horns  by  Federal  registratkm  permit.  The  hunter  must  deliver 
the  horns  attached  to  the  skull  to  the  Itetional  Park  ServKe  or  NPS  representative  within  30  days  of  harvesting 
the  animal.  The  NPS  or  NPS  representative  will  destroy  the  trophy  value  by  removing  and  destroying  four 
inches  from  the  base  of  one  hom.  The  Superintendent  of  the  Westem  Arctic  Nattonal  ParMands  will  announce 
the  fall/winter  harvest  quota,  if  any,  pnor  to  the  the  fall  season.  AH  hanwst  quota  and  season  announcements 
will  be  done  in  consultatkm  with  AOF&Q  and  BLM.  Federal  pubfic  lands  are  ctosed  to  the  taking  of  sheep  ex- 
cept by  Federally-qualified  subsistenoe  users. 


Open  season 


July  1-June  30. 

Sept.  1-May31. 
Sept.  1-Oct  10. 
Apr.  15-May  25. 
July  1-June  30.  ' 

(a)  Aug.  1-Sept.  30.  The 
season  will  be  ctosed 
when  half  of  the  total 
fan/winter  quota  has 
been  harvested. 

(b)  Dates  of  tfie  winter 
season  to  be  an- 
nounced by  the  Super- 
interKlent  of  Westem 
Arctic  National  Park- 
lands-  The  season  will 
be  ckieed  on  April  or 
wtien  the  total  quota 
of  sheep  has  been 
harvested,  wttichever 
comes  first. 
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Harvest  limits 


Unit  23— north  of  RabbH  Creek,  Kyak  Creek,  and  the  Noatak  River,  and  west  of  the  Aniuk  River  (DeLong  Moun- 
tains)—1  ram  with  full  curl  or  larger  horns  by  Federal  registratton  permit.  The  hunter  must  deliver  the  horns  at- 
tached to  the  skull  to  the  National  Park  Servfee  or  NPS  representative  within  30  days  of  hanwsting  the  animal. 
The  NPS  or  NPS  representative  will  destroy  the  trophy  value  by  removing  and  destroying  4  Inches  from  the 
base  of  one  hom.  The  Superintendent  of  the  Westem  Arctk:  Natk>nal  Partdands  will  announce  the  fall/winter 
harvest  quota,  if  any,  prior  to  the  fall  season.  All  harvest  quota  and  season  announcements  will  be  done  in 
consultatkxi  with  AOF&G  and  BLM. 


Unit  23,  remainder  (Schwatka  Mountains) — 1  ram  the  with  %  curl  hom  or  larger „ 

Unit  23.  remainder  (Schwatka  Mountains)— 1  sheep 

Mooso' 

Unit  23— that  portton  north  and  west  of  and  including  the  Singoalik  River  drainage,  and  all  lands  draining  into  the 

Kukpuk  and  Ipewik  Rivers  —1  moose;  no  person  may  take  a  cow  accompanied  by  a  calf. 
Unit  23— that  portkxi  lying  within  the  Noatak  River  drainage— 1  moose;  however,  antlertess  moose  may  be  taken 
only  from  Nov.  1-Mar  31;  no  person  may  take  a  cow  accompanied  by  a  calf. 

Unit  23— remainder— 1  moose;  no  person  may  take  a  cow  accompanied  by  a  calf 

Iwluskox: 

Unit  23— south  of  Kotzebue  Sound  and  west  of  amtinduding  the  Buckland  River  drainage— 1  muskox  by  Federal 
permit  or  State  Tier  11  pemiit;  however,  cows  nr«y  only  be  taken  during  the  period  Jan.  1-Mar.  15.  Federal 
publw  lands  are  ctosed  to  the  taking  of  muskox  except  by  Federally-  qualified  subsistence  users.  Annual  har- 
vest quotas  and  any  needed  ctosures  will  be  announced  by  the  Superintendent  of  the  Westem  Arctk:  Nattonal 
Partdands,  in  consuttatkxi  with  ADF&G  and  BLM. 

Unit  23 — remainder 

Coyote:  2  coyotes  j- 

Fox,  Arctfc  (Blue  and  White  Phase):  2  foxes  

Fox.  Red  (including  Cross,  Black  and  Silver  Phases):  10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prtor  to 
Octl.. 

Hare:  (Snowshoe  and  Tundra)  No  limit 

Lynx:  2  lynx 

Wolf:  5  wolves • 

Wolverine:  1  wolverine 

Grouse  (Spmce  and  Ruffed):  15  per  day,  30  in  possesston. 

Ptannigan  (Rock.  WiHow,  and  White-tailed):  20  per  day.  40  in  possesskxi 

Trapping 

Beaver  Unit  23-^the  Kobuk  and  Selawik  River  drainages  50  beaver 

Unit  23— remainder— 30  beaver 

Coyote:  No  limit 

Fox,  Arctk:  (Blue  and  White  Phase):  No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  

Lynx:  No  limit 

Marten:  No  limit 

Mink  and  Weasel:  No  limit 

Muskrat:  f4o  limit  

Otter  No  Hmit .....— 

Wolf:  No  Hmit • • 

Wolverine:  No  limit 


Open  season 


(a)  Aug.  1-Sept.  30.  The 
season  will  t>e  ck>sed 
when  half  of  the  total 
fall/winter  quota  has 
been  harvested  in  ttw 
DeLor>g  Mountains. 

(b)  Dates  of  the  winter 
season  to  be  an- 
nounced by  Super- 
intendent of  tfte  West- 
em Arete  National 
Partdands.  The  sea- 
son will  be  ctosed  in 
the  DeLong  Mountair« 
on  April  1  or  wtien  the 
total  quota  of  sheep 
has  been  ftarvested, 
whk:hever  comes  first. 

Aug.  10-Sepl.  20. 
Oct.  1-Apr.  30. 

July  1-Mar.  31. 

Aug.  1-Sept.  15. 
Oct.  1-Mar.  31. 
Aug.  1-Mar  31. 

Aug.  1-«tar  15. 


No  open  season. 
Sept.  1-Apr  30. 
Sept.  1-Apr.  30. 
Sept.  1-Mar.  15. 

July  1-June  30. 
Nov.  1-Apr.  15. 
r4ov.  10-Mar  31. 
Sept.  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 


July  l^une  30. 

July  l^une  30. 

Nov.  1-Apr.  15 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 

Nov  1-Apr.  15. 

Nov.  1-Apr.  15. 

.« M..... 

Nov.  1-Jan.  31. 

Hw.  1-June  10. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  M. 

Nov.  1-Apr.  15. 

(24)  Unit  24.  Unit  24  consists  of  the 
Kojrukuk  River  drainage  upstream  from 
but  not  including  the  Dulbi  River 
drainage. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  You  may  not  use  firearms, 
snowmobiles,  licensed  highway 
vehicles  or  motorized  vehicles,  except 
aircraft  and  boats  in  the  Dalton  Highway 
Corridor  Management  Area,  which 
consists  of  those  portions  of  Units  20, 


24.  25,  and  26  extending  5  miles  from 
each  side  of  the  Dalton  Highway  from 
the  Yukon  River  to  milepost  300  of  the 
Dalton  Highway,  except  as  follows: 
Residents  living  within  the  Dalton 
Highway  Corridor  Management  Area 
may  use  snowmobiles  only  for  the 
subsistence  taking  of  wildlife.  You  may 
use  licensed  highway  vehicles  only  on 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  residents  of  Alatna,  Allakaket, 
Anaktuvuk  Pass,  Settles,  Evansville, 


Stevens  Village,  and  residents  living 
within  the  Corridor  may  use  firearms 
within  the  Corridor  only  for  subsistence 
taking  of  wildlife; 

(B)  You  may  not  use  aircraft  for 
hunting  moose,  including  transportation 
of  any  moose  huntw  or  moose  part  in 
the  Kanuti  Controlled  Use  Area,  which 
consists  of  that  portion  of  Unit  24 
bounded  by  a  line  frxim  the  Settles  Field 
VOR  to  the  east  side  of  Fish  Creek  Lake, 
to  Old  Dummy  Lake,  to  the  south  end 
of  Lake  Todatonten  (including  all  waters 
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of  these  lakes),  to  the  northernmost 
headwaters  of  Siruk  Creek,  to  the 
highest  peak  of  Double  Point  Mountain, 
then  back  to  the  Settles  Field  VOR; 
however,  this  does  not  apply  to 
transportation  of  a  moose  hunter  or 
moose  part  by  aircraft  between  publicly 
owned  airports  in  the  controlled  use 
area  or  between  a  publicly  owned 
airport  within  the  area  and  points 
outside  the  area; 

(C)  You  may  not  use  aircraft  for 
himting  moose,  including  transportation 
of  any  moose  hunter  or  moose  part  in 
the  Koyukuk  Controlled  Use  Area, 
which  consists  of  those  portions  of 
Units  21  and  24  bounded  by  a  line  from 
the  north  bank  of  the  Yukon  River  at 
Koyuk\ik,  then  northerly  to  the 
confluences  of  the  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the 
confluences  of  Billy  Hawk  Creek  and 
the  HusUa  River  (eS'SZ'  N.  lat.,  158"'41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmunket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  southwesterly  to  the  crest  of 
Hochandochtla  Mountain,  then 
southwest  to  the  mouth  of  Cottonwood 
Creek,  then  southwest  to  Bishop  Rock, 
then  westerly  along  the  north  bank  of 
the  YukMi  River  (including  Koyukuk 
Island)  to  the  point  of  beginning; 
however,  this  does  not  apply  to 
transportation  of  a  moose  hunter  or 
moose  part  by  aircraft  between  publicly 


owned  airports  in  the  controlled  use 
area  or  between  a  publicly  owned 
airport  within  the  area  and  points 
outside  the  area:  all  hunters  on  the 
Koyiikuk  River  passing  the  AOFftG 
operated  check  station  at  Ella's  Cabin 
(15  miles  upstream  frtim  the  Yukon  on 
the  KoyukuJc  River)  are  required  to  stop 
and  report  to  ADF&G  personnel  at  the 
check  station; 

(D)  You  may  hunt  brown  bear  by  State 
registration  permit  in  lieu  of  a  resident 
tag  in  the  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  22,  except  22(C),  those  portions  of 
Unit  23,  except  the  Baldwin  Peninsula 
north  of  the  Arctic  Circle,  Unit  24,  and 
Unit  26(A),  if  you  have  obtained  a  State 
registration  permit  prior  to  hunting.  You 
may  not  use  aircraft  in  the  Northwest 
Alaska  Brown  Bear  Management  Area  in 
any  manner  for  bro%vn  bev  hunting 
under  the  authority  of  a  brown  bear 
State  registration  pomit,  including 
transportation  of  hunters,  bears  or  parts 
of  bears.  However,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports, 
(iii)  Unit-specific  regulations: 
(A)  You  may  use  bait  to  himt  black 
bear  between  April  15  and  Jime  30;  and 


in  the  Koyukuk  Controlled  Use  Area, 
you  may  also  use  bait  to  hiuit  black  bear 
between  September  1  and  September  25; 

(B)  Arctic  fox.  incidentally  taken  with 
a  trap  or  snare  intended  for  red  fox,  may 
be  used  for  subsistence  purposes; 

(C)  You  may  take  wildlife  outside  the 
seasons  or  harvest  limits  provided  in 
this  section  for  food  in  traditional 
religious  ceremonies  that  are  part  of  a 
funerary  or  mortuary  cycle,  including 
memorial  potlatches,  imder  the 
following  conditions: 

[1]  The  harvester  is  an  Alaska  rural 
resident  with  customary  and  traditional 
use  in  that  area  where  the  harvesting 
will  occur.  No  permit  or  harvest  ticket 
is  required  for  taking  under  this  section; 

(2)  The  person  who  takes  wildlife 
under  this  section,  as  soon  as 
practicable,  and  not  more  than  20  days 
after  the  harvesting,  submits  or  ensures 
the  submission  of  a  written  report  to  the 
nearest  Federal  office,  specifying  the 
harvester's  name  and  address,  the 
number,  sex,  and  si>ecies  of  wildlife 
taken,  the  dates  and  locations  of  the 
taking,  and  the  identity  of  the  decedent 
or  decedents  for  whom  the  ceremony 
was  held; 

(3)  The  harvested  meat  is  used  in  a 
customary  and  traditional  rural  Alaskan 
religious  ceremony;  and 

(4)  The  taking  does  not  violate 
recognized  principles  of  wildlife 
conservation. 


Hafvest  NmilB 


HuntinQ 

Black  Bear  3  t)e(tfs  

Brown  Bear  Unit  24—1  bear  by  Stale  legisliaBon  permil ~ 

Caribou: 

Untt  24— that  portion  soirtt)  of  the  south  benit  of  the  Kanuli  River,  upstream  from  and  induing  that  portion  of  the 

Kanuli-KHolilna  FVver  drainage,  bounded  by  the  southeast  banic  of  the  Kodosin-Noiitna  Cieett,  then  down- 
stream along  the  east  bank  of  the  Kanuti-KDolitna  River  to  its  confluenoe  wHh  the  Kanuti  River— 1  caribou. 

Remainder  of  Unit  24—5  caribou  per  day,  howwver,  cow  caribou  may  not  be  taken  May  1»->June  30 

Sheep: 

Untt  24— (Anaicluvuk  Pass  raaidents  only)— that  portion  within  the  Qales  of  the  Arctic  National  Parlt— communHy 

hanwst  quota  of  00  sheep,  no  more  than  10  of  which  may  be  ewes  and  a  daHy  possession  limit  of  3  sheep  per 

person  no  more  than  1  of  which  may  be  a  ewe. 
Unit  24— {excluding  AnaMuvuk  Pass  raaidenis)— that  portion  within  the  Qales  of  the  Arctic  Malional  Parle— 3 

sheep. 
UnM  24— that  portion  within  Ihe  DaNon  Highway  Corridor  Management  Area;  except,  Qales  of  the  Arctic  National 

Pailt— 1  ram  with  7/8  curl  horn  or  larger  by  Federal  registration  pennit  only. 

Unit  24— remainder— 1  ram  with  7/8  cud  horn  or  larger 

Me: 
Unit  24— that  portion  within  the  Koyula*  Controlled  Use  Area— 1  mooee;  however,  anliertess  moose  may  only  be 

talcen  during  the  periods  of  Aug.  27-31,  Dec.  1-Oec.  10.  and  Mar.  1-Mar.  10.  During  Aug.  27-Sept.  20,  a 

aale  registration  permit  is  requirsd. 
Unit  24-lhat  portion  that  indudas  the  John  River  drainage  within  the  Qatae  of  the  ArcHc  National  Park— 1 

mooee. 
Unit  24— the  Alatna  River  drainage  within  the  Qales  of  the  Arctk:  National  Park— 1  mooee;  however,  anHerless 

moose  may  be  taken  only  from  SepL  21-Sepl,  25  and  Mar.  1-Mar.  10. 
Unit  24— all  drainages  to  the  north  of  the  Koyukuk  River  upstream  from  and  induding  the  Alatna  River  to  and  in- 

duding  the  North  Fodc  of  the  Koyukuk  River,  except  those  porttons  of  the  John  River  and  the  Alatna  River 

drainages  within  the  Qales  of  the  Arcttc  Nattonal  Parte— 1  moose;  however,  anHeriess  mooee  may  be  taken 

only  from  Sept  21-Sepl.  25  and  Mar.  1-Mar.  10. 
Unit  24— that  portkM  within  the  DaHon  Highway  CorrWor  Management  Area;  except,  Qalse  of  the  Arctk:  Nattonal 

Parit— 1  andered  bun  by  Federal  rsgMialion  permit  only. 


Open  season 


July  1-June  30. 
SepL  1-June  15. 

Aug.  10-Mar.  31. 


July  1-June  30. 
July  15-Oec.  31. 

Aug.  1-Apr.  30. 

Aug.  10-SepL  20. 

Aug.  10-Sept.  20. 

Aug.  27-Sept  20. 
Dec.  1-Dec.  10. 
Mar.  1-Mar.  10. 
Aug.  1-Oec.  31. 

Aug.  25-Dec.  31. 
Mar.  1-Mar.  10. 
Aug.  25-Sept.  25. 
Mar.  1-Mar.  10. 


Aug.  25-Sept  25. 
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Harvest  limits 

Unit  24— remainder— 1  antlered  bull.  Public  lands  in  the  Kanuti  Controlled  Use  Area  are  dosed  to  taking  of 
moose,  except  by  eligible  rural  Alaska  residents. 

Coyote:  10  coyotes;  however,  no  more  than  2  coyotes  may  be  taken  before  October  1  

Fox.  Red  (including  Cross,  Black  and  Silver  Phases):  10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prkx  to 
Od.  1. 

Hare  (Snowshoe):  No  limit 

Lynx:  2  lynx ? — 

Wolf:  5  wolves • 

Wolverine:  1  wolverine 

Grouse  (Spruce,  Ruffed,  and  Sharp-tailed):  15  per  day,  30  in  possesskxi  

Rarmigan  (Rock  and  Wiltow):  20  per  day.  40  in  possesskjn 

Trapping 

Beaver:  No  limit ■•••' 

Coyote:  No  limit 

Fox,  Red  (induding  Cross,  Black  and  Silver  Phases):  No  limit 

Lynx:  No  limit ; 

Marten:  No  limit • 

Mink  and  Weasel:  No  limit • 

Muskrat:  No  limit  • • 

Otter:  No  limit  • 

Wolf:  No  limit 

Wolverine:  No  limit • 


Open  season 


Aug.  25-Sept.  25 

Sept.  1-Apr.  30. 
Sept.  1-Mar.  15. 

July  1-June  30. 
Nov.  1-Feb.  28. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  ID-Apr.  30. 
Aug.  lO^Apr.  30. 


Nov.  1-June  10. 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-June  10. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  30. 
Nov.  l-ftar.  31. 


(25)  Unit  25.  (i)  Unit  25  consists  of  the 
Yukon  River  drainage  upstream  from 
but  not  including  the  Hamlin  Creek 
drainage,  and  excluding  drainages  into 
the  south  bank  of  the  Yukon  River 
upstream  from  the  Charley  River: 

(A)  Unit  25(A)  consists  of  the 
Hodzana  River  drainage  upstream  from 
the  Narrows,  the  Chandalar  River 
drainage  upstream  trom  and  including 
the  East  Fork  drainage,  the  Christian 
River  drainage  upstream  bom  Christian, 
the  Sheenjek  River  drainage  upstream 
from  and  including  the  Thluichohnjik 
Creek,  the  Coleen  River  drainage,  and 
the  Old  Crow  River  drainage; 

(B)  Unit  25(B)  consists  of  the  Littie 
Black  River  drainage  upstream  from  but 
not  including  the  Big  Creek  drainage, 
the  Black  River  drainage  upstream  from 
and  including  the  Salmon  Fork 
drainage,  the  Porcupine  River  drainage 
upstream  from  the  confluence  of  the 
Coleen  and  Porcupine  Rivers,  and 
drainages  into  the  north  bank  of  the 
Yukon  River  upstream  frttm  Circle, 
including  the  islands  in  the  Yukon 
River; 

(C)  Unit  25(C)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  Circle  to  the  Subunit 
20(E)  boundary,  the  Birch  Creek 
drainage  upstream  from  the  Steese 
Highway  bridge  (milepost  147),  the 
Preacher  Creek  drainage  upstream  from 
and  including  the  Rock  Creek  drainage, 
and  the  Beaver  Creek  drainage  upstream 
from  and  including  the  Moose  Creek 
drainage; 

(D)  Unit  25(D)  consists  of  the 
remainder  of  Unit  25. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 


(A)  You  may  not  use  firearms, 
snowmobiles,  licensed  highway 
vehicles  or  motorized  vehicles,  except 
aircraft  and  boats  in  the  Dalton  Highway 
Corridor  Management  Area,  which 
consists  of  those  portions  of  Units  20, 
24,  25,  and  26  extending  5  miles  from 
each  side  of  the  Dalton  Highway  from 
the  Yukon  River  to  milepost  300  of  the 
Dalton  Highway,  except  as  follows: 
Residents  living  within  the  Dalton 
Highway  Corridor  Management  Area 
may  use  snowmobiles  only  for  the 
subsistence  taking  of  wildlife.  You  may 
use  licensed  highway  vehicles  only  on 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  residents  of  Alatna,  Allakaket, 
Anaktuvuk  Pass,  Betties,  Evansville. 
Stevens  Village,  and  residents  living 
within  the  Corridor  may  use  firearms 
within  the  Corridor  only  for  subsistence 
taking  of  wildlife; 

(B)  The  Arctic  Village  Sheep 
Management  Area  consists  of  that 
portion  of  Unit  25(A)  north  and  west  of 
Arctic  Village,  which  is  bounded  on  the 
east  by  the  East  Fork  Chandalar  River 
beginning  at  the  confluence  of  Red 
Sheep  Creek  and  proceeding 
southwesterly  downstream  past  Arctic 
Village  to  the  confluence  with  Crow 
Nest  Creek,  continuing  up  Crow  Nest 
Creek,  through  Portage  Lake,  to  its 
confluence  with  the  Jimjik  River:  then 
down  the  Junjik  River  past  Timber  Lake 
and  a  larger  tributary,  to  a  major, 
uimamed  tributary,  northwesterly,  for 
approximately  6  miles  where  the  stream 
forks  into  2  roughly  equal  drainages:  the 
boundary  follows  Uie  easternmost  fork, 
proceeding  almost  due  north  to  the  ' 
headwaters  and  intersects  the 


Continental  Divide;  the  boundary  then 
follows  the  Continental  Divide  easterly, 
through  Carter  Pass,  then  easterly  and 
northeasterly  approximately  62  miles 
along  the  divide  to  the  head  waters  of 
the  most  northerly  tributary  of  Red 
Sheep  Creek  then  follows  southerly 
along  the  divide  designating  the  eastern 
extreme  of  the  Red  Sheep  Creek 
drainage  then  to  the  confluence  of  Red 
Sheep  Creek  and  the  East  Fork 
Chandalar  River, 
(iii)  Unit-specific  regulations: 

(A)  You  may  use  bait  to  hunt  black 
bear  between  April  15  and  Jime  30: 

(B)  You  may  take  caribou  and  moose 
from  a  boat  moving  imder  power  in  Unit 
25: 

(C)  The  taking  of  bull  moose  outside 
the  seasons  provided  in  this  part  for 
food  in  memorial  potlatches  and 
traditional  ctdtural  events  is  authorized 
in  Unit  25(D)  west  provided  that: 

(1)  The  person  oiTganizing  the 
religious  ceremony  or  cultural  event 
contact  the  Refuge  Manager,  Yukon 
Flats  National  Wildlife  Refuge  prior  to 
taking  or  attempting  to  take  bull  moose 
and  provide  to  the  Refuge  Manager  the 
name  of  the  decedent,  the  nature  of  the 
ceremony  or  cultural  event,  number  to 
be  taken,  the  general  area  in  which  the 
taking  will  occur: 

(2]  Each  person  who  takes  a  bull 
moose  under  this  section  must  submit  a 
written  report  to  the  Refuge  Manager, 
Yukon  Flats  National  Wildlife  Refuge 
not  more  than  15  days  after  the  harvest 
specifying  the  harvester's  name  and 
address,  and  the  date(s)  and  location(s) 
of  the  taking(s): 

(3)  No  permit  or  harvest  ticket  is 
required  for  taking  under  this  section; 
however,  the  harvester  must  be  an 
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Alaska  rural  resident  with  customary 
and  traditional  use  in  Unit  25(D)  west; 


(4)  Any  moose  taken  under  this 
provision  counts  against  the  annual 
quota  of  60  bulls. 


Harvest  limits 


Hunting 

Black  Bear  3  bears  

Brown  Bear 

Unit  25(D)— 1  bear •••■- 

Unit  25 — remainder— 1  twar 

Caribou: 

Unit  25(C)— that  portion  west  of  ttte  east  bank  of  the  mainstem  of  Preacher  Creek  to  its  confluence  with  Amer- 
tean  Creek,  then  west  of  the  east  iMnk  of  Amerrcan  Creek— 1  caribou.  However,  during  the  November  1— 
March  31  season,  a  State  regi8tratk>n  permit  is  required. 
25(C)— remainder— 1  caribou  by  joint  State/Federal  registration  permit  only.  Up  to  600  caribou  may  be  taken 
under  a  State/Federal  harvest  quota.  The  season  ckwures  will  be  annourwed  t>y  the  Norttwm  FieM  Offk» 
Manager,  Bureau  of  Land  Management,  after  consuttatk)n  with  the  Natkmal  Park  Servk»  and  Alaska  Depart- 
ment of  Fish  and  Game. 
Unit  25  (D)— that  portkMi  of  Unit  25(D)  drained  by  the  west  fork  of  the  DaH  River  wee!  of  150°  W.  kx»g.— 1  buH 

Unit  25(A).  (B),  and  the  remainder  of  Unit  25(D)— 10  caribou 

Unit  25(A>— that  portion  within  the  Dalton  Highway  CorrWor  Management  Area 

Units  25(A)— Arctk;  Village  Sheep  Management  Area— 2  rams  by  Federal  regislratwn  permit  only.  PuWfc  lands 

are  closed  to  the  taking  of  sheep  except  by  rural  Alaska  resktonts  of  Arctw  Village,  Venetie,  Fort  Yukon, 

Kaktovik,  and  Chalkytsik  during  seasons  identified  above. 
Unit  25(A>— remainder— 3  sheep  by  Federal  registration  pennit  only 

MOOSG! 

Unit  25(A)— 1  antlered  bull  

Unit  25(B)— that  portkm  within  Yukon  Chariey  Itottonal  Preserve— 1  bull  

Unit  25(B)— that  portkxi  within  the  Porcupine  River  drainage  upstream  from,  but  excluding  the  Coleen  River 
drainage— 1  antlered  bull. 

Unit  25(B)— that  portk>n,  other  than  Yukon  Charley  National  Preserve,  draining  into  the  north  bank  of  the  Yukon 
River  upstream  from  and  including  the  Kandik  River  drainage,  including  the  islands  in  the  Yukon  River— 1  ant- 
lered bull. 

Unit  25(B) — remainder— 1  antlered  bull 

Unit  25(C)— 1  antlered  bull 

Unrt  2S(D)(West)— that  portkxi  lying  west  of  a  line  extending  from  the  Unit  25(D)  boundary  on  Preacher  Creek, 
then  downstream  atong  Preacher  Creek,  Birch  Creek  and  Lower  Mouth  Birch  Creek  to  the  Yukon  River,  then 
downstream  akxig  the  north  bank  of  the  Yukon  River  (including  islands)  to  the  confluence  of  the  Hadweenzik 
River,  then  upstream  atong  the  west  bank  of  the  Hadweenzik  River  to  ttie  confluence  of  Forty  and  One-Half 
Mile  Creek,  then  upstream  akxig  Forty  and  One-Half  Mile  Creek  to  Nelson  Mountain  on  the  Unit  25(D)  bound- 
ary—1  bull  by  a  Federal  ragistratkxi  permit.  Alternate  pemiits  allowing  for  designated  hunters  are  available  to 
qualified  applnants  who  reskle  in  SubUnit  25(D)  West.  Permits  will  be  available  in  the  foltowing  villages:  Bea- 
ver (25  pemnits).  Birch  Creek  (10  permits),  and  Stevens  Village  (25  pennits).  Additkxial  permits  for  residents  of 
25(D)West  who  do  not  live  in  one  of  the  three  villages  will  be  available  by  contacting  the  Yukon  Flats  Natkxial 
Wikllife  Refuge  Offk»  in  Fairt>anks  or  a  kxal  Refuge  Informatkxi  Techracian.  Moose  hunting  on  publK-land  in 
Unit  25(D)(West)  is  ctosed  at  all  times  except  for  reskjents  of  Unit  25(D)  West  during  seasons  klentified  above. 
The  moose  season  will  be  ctosed  when  60  moose  have  been  han«sted  in  the  Entirety  (from  Federal  and  non- 
Federal  lands)  of  Unit  25(D)(West). 

Unit  25(D)— femainder—1  antlered  moose 

Beaver 

UnK  25,  excluding  Unit  25(C)— 1  beaver  per  day;  1  in  possesskm 

Unit  25(C) ., 

* 

Coyote:  2  coyotes  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to 
Oct.  1. 

Hare  (Snowshoe):  No  limit 

Lynx: 

Unit  25(C)— 2  lynx 

Unit  25 — remainder— 2  lynx _ 

Wolf: 

Unit  25(A)— No  limit  a 

Remainder  of  Unit  25—10  wolves 

Wolverine:  1  wolverine 

Grouse  (Spruce,  Ruffed,  and  Sharp-tailed): 

Unit  25(C)— 15  per  day,  30  in  possesskxi  ~ -.. 

Unit  25 — remainder— 15  per  day,  30  in  possesskxi  

Ptarmigan  (Rock  and  Wilk>w): 

Unit  25(C)— those  portkms  within  5  miles  of  Route  6  (Steese  Highway)— 20  per  day,  40  in  possesskxi 

Unit  25— remainder— 20  per  day,  40  in  possesskxi  


Open  season 


July  1-June  30. 

July  1-June  30. 
Sept.  1-May31. 

Aug.  10-Sept.  20. 
Nov.  1-Mar  31. 

Aug.  10-Sept.  30. 
Nov.  1-Feb.  28.  . 


Aug.  10-Sept.  30. 
Dec.  1-Dec.  31. 
July  1-Apr.  30. 

No  open  season. 
Aug.  10-Apr.  30. 


Aug.  10-Apr.  30. 

Aug.  25-Sept.  25. 
Dec.  1-Dec.  10. 
Aug.  20-Sept.  30. 
Aug.  25-Sept.  30 
Dec.  1-Oec.  10. 
Sept.  5-Sepl.  30 
Dec.  1-Dec.  15. 

Aug.  25-Sept.  25. 
Dec.  1-Dec.  15. 
Sept.  1-Sept.  15. 
Aug.  25-Feb.  28. 


Aug.  25-Sept.  25 
Dec.  1-Dec.  20. 

Apr.  16-Oct.  31. 
No  Federal  open  s 

son. 
Sept.  1-Apr.  30. 
Sept.  1-Kter  15. 

July  1-June  30. 

Dec.  1-Jan.  31. 
Nov.  1-Feb.  28. 

Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 

Aug.  10-Mar.  31. 
Aug.  10-Apr.  30. 

Aug.  10-Mar  31. 
Aug.  10-Apr.  30. 
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Harvest  limits 


Trapping 

Unit  25(C)— No  limit 

Unit  25— remainder— 50  beaver 

Coyote:  No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit  .. 

Lynx:  No  limit  

Marten:  No  limit 

Mink  and  Weasel:  No  limit 

Muskrat:  No  limit  

Otter  No  limit 

WoH:  No  limit 

Wolverine: 

Unit  25(C)— »>to  limit 

Unit  25— remainder— iNk)  limit 


Open  season 


Nov.  1-Apr.  15. 
Nov.  1-Apr  15. 
Nov.  1-Mar  31. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  26 
Nov.  1-Feb.  28. 
Nov.  1-June  10. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  30. 

Nov.  1-feb.  28. 
Nov.  1-Mar  31. 


(26)  Unit  26.  (i)  Unit  26  consists  of 
Arctic  Ocean  drainages  between  Cape 
Lisbume  and  the  Alaska-CDanada  border 
including  the  Firth  River  drainage 
within  Alaska: 

(A)  Unit  26(A)  consists  of  that  portion 
of  Unit  26  lying  west  of  the  Itkillik  River 
drainage  and  west  of  the  east  bank  of  the 
Colville  River  between  the  mouth  of  the 
Itkillik  River  and  the  Arctic  Ocean; 

(B)  Unit  26(B)  consists  of  that  portion 
of  Unit  26  east  of  Unit  26(A),  west  of  the 
west  bank  of  the  Canning  River  and 
west  of  the  west  bank  of  the  Marsh  Fork 
of  the  Canning  River; 

(C)  Unit  26(C)  consists  of  the 
remainder  of  Unit  26. 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  You  may  not  use  aircraft  in  any 
manner  for  moose  hunting,  including 
transportation  of  moose  himters  or  parts 
of  moose  from  Aug.  1-Sept.  14  and  from 
Jan.  1-Mar.  31  in  Unit  26(A);  however, 
this  does  not  apply  to  transportation  of 
moose  himters,  their  gear,  or  moose 
parts  by  aircraft  between  publicly 
owned  airports; 

(B)  You  may  not  use  firearms, 
snowmobiles,  licensed  highway 
vehicles  or  motorized  vehicles,  except 
aircraft  and  boats  in  the  Dalton  Highway 
Corridor  Management  Area,  which 
consists  of  those  portions  of  Units  20, 
24,  25,  and  26  extending  5  miles  from 
each  side  of  the  Dalton  Highway  from 
the  Yukon  River  to  milepost  300  of  the 


Dalton  Highway,  except  as  follows: 
Residents  living  within  the  Dalton 
Highway  Corridor  Management  Area 
may  use  snowmobiles  only  for  the 
subsistence  taking  of  wildlife.  You  may 
use  licensed  highway  vehicles  only  on 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  residents  of  Alatna,  Allakaket, 
Anaktuvuk  Pass,  Settles,  Evansville, 
Stevens  Village,  and  residents  living 
within  the  Corridor  may  use  firearms 
within  the  Corridor  only  for  subsistence 
taking  of  wildlife; 

(C)  You  may  hunt  brown  bear  by  State 
registration  permit  in  lieu  of  a  resident 
tag  in  the  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  22,  except  22(C),  those  portions  of 
Unit  23,  except  the  Baldwin  Peninsula 
north  of  the  Arctic  Circle,  Unit  24,  and 
Unit  26(A),  if  you  have  obtained  a  State 
registration  permit  prior  to  hunting.  You 
may  not  use  aircraft  in  the  Northwest 
Alaska  Brown  Bear  Management  Area  in 
any  manner  for  brown  bear  hunting 
under  the  authority  of  a  brown  bear 
State  registration  permit,  including 
transportation  of  himters,  bears  or  parts 
of  bears.  However,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports. 


(iii)  Unit-specific  regulations: 

(A)  You  may  take  caribou  from  a  boat 
moving  under  power  in  Unit  26; 

(B)  In  addition  to  other  restrictions  on 

method  of  take  found  in  this  § .26. 

you  may  also  take  swimming  caribou 
with  a  firearm  using  rimfire  cartridges: 

(C)  In  Kaktovik,  a  Federally-qualified 
subsistence  user  (recipient)  may 
designate  another  Federally-qualified 
subsistence  user  to  take  sheep  on  his  or 
her  behalf  unless  the  recipient  is  a 
member  of  a  community  operating 
under  a  community  harvest  system.  The 
designated  hunter  must  obtain  a 
designated  hunter  pennit  and  must 
return  a  completed  harvest  report.  The 
designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time; 

(D)  For  the  DeLong  Mountain  sheep 
hunts — A  Federally-qualified 
subsistence  user  (recipient)  may 
designate  another  Federally-qualified 
subsistence  user  to  take  sheep  on  his  or 
her  behalf  unless  the  recipient  is  a 
member  of  a  community  operating 
under  a  community  harvest  system.  The 
designated  hunter  must  obtain  a 
designated  hunter  permit  and  must 
return  a  completed  harvest  report.  The 
designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Hunting 

Black  Bear  3  bears .' 

Brown  Bear: 

Unit  26(A)— 1  bear  by  State  registratton  permit 

Unit  26(B)  and  (C)—1  bear  

Caribou: 

Unr26(A)— 10  caribou  per  day;  however,  cow  caribou  may  not  be  taken  May  16-^une  30.  Federal  lands  south 
of  the  Colville  River  and  east  of  the  Killik  River  are  closed  to  the  taking  of  caribou  by  non-Federally  qualified 
sut)ststence  users  from  Aug.  1-Sept.  30. 

Unit  26(B) — 10  caribou  per  day;  however,  cow  caribou  may  be  taken  only  from  Oct.  1-Apr  30  

Unit  26(C)— 10  caribou  per  day 


Open  season 


July  1-June  30. 

Sept.  1-May31. 
Sept.  1-May31. 

July  1-June  30. 


July  1-June  30 
July  1-Apr.  30. 
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Harvest  limits 


(You  may  not  transport  more  than  5  caribou  per  regulatory  year  from  Unit  26  except  to  the  community  of 
Anaktuvuk  Pass.) 

CKaaq* 

Unit  26(A)  and  (B)— (Anaktuvuk  Pass  resklents  only)— that  portk>n  within  the  Gates  of  the  Gates  of  the  Arctk: 
National  Park— community  harvest  quota  of  60  sheep,  no  nrK>re  than  10  of  whnh  may  be  ewes  and  a  daily 
possession  limit  of  3  sheep  per  person  no  more  ttian  1  of  whwh  may  be  a  ewe. 

Unit  26(A)— (excluding  Anaktuvuk  Pass  residents)— those  portkxis  within  the  Gates  of  the  Arctx:  Natk)nal  Park— 

3  ShdOD. 

Unit  26(A)— that  portton  west  of  Howard  Pass  and  the  Etivluk  River  (DeLong  Mountains)— 1  ram  with  full  curl  or 
larger  horns  by  Federal  registratk>n  permit.  The  hunter  fnust  deliver  the  homs  attached  to  the  skull  to  the  Na- 
tk>nal  Park  Sennce  or  NPS  representative  within  30  days  of  han/esting  the  animal.  The  NPS  or  NPS  represent- 
ative will  destroy  the  trophy  value  by  removing  and  destroying  4  inches  from  the  base  of  one  hom.  The  Super- 
intendent of  the  Westem  Arctk:  Nattonal  Parklands  will  announce  the  fall/winter  harvest  quota,  if  any,  prior  to 
the  fall  season.  AH  harvest  quota  and  season  announcements  will  be  done  in  consultation  with  AOF&G  and 
BLM. 


Un«  26(B)— that  portton  within  the  Dalton  Highway  Corridor  Management  Area— 1  ram  with  %  curt  hom  or  larger 

by  Federal  registratnn  permit  only. 
Unit  26(A)— remainder  and  26(B)— remainder— including  the  Gates  of  the  Arctk:  Isiatkmal  Preserve— 1  ram  with 

^/b  curi  hom  or  larger. 
Unit  26(C>-3  sheep  per  regulatory  year;  the  Aug.  10-Sept  20  season  is  restricted  to  1  ram  with  f/*  curi  hom  or 
larger.  A  Federal  registratkxi  permit  is  required  for  the  CXn.  1-Apr.  30  season. 
Moose: 

Unit  26(A)— that  portkm  of  the  Golville  River  drainage  downstream  from  and  including  the  Chandler  River— 1  bull. 
Federal  pubic  lands  are  ctosed  to  the  taking  of  moose  except  by  Federally  qualified  users. 

Unit  26(A)— remainder— 1  bull - 

Unit  26— remainder 

Muskox:  Unit  26(C)— 1  muskox  by  Federal  registratkxi  permit  only;  12  permits  for  bulls  and  3  permits  for  cows  may 
be  issued  to  mral  Alaska  reskjents  of  the  village  of  Kaktovik  only.  However,  cows  may  be  taken  only  from  Sep- 
tember 15-March  31.  PubKc  lands  are  ctosed  to  the  taking  of  muskox.  except  by  mral  Alaska  resklents  of  the  vil- 
lage of  Kaktovik  during  open  seasons. 

Coyote:  2  coyotes  

Fox.  Arctw  (Bkje  and  White  Phase):  2  foxes 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

Unit  26(A)  and  (B>— 10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct.  1  

Unit  26(C)— 10  foxes  : 

Hare  (Snowshoe  and  Tundra):  No  limit 

Lyrw:  2  lynx ,— 

WoW:  15  wolves ^ « -. 

Wolverine:  5  wolverine , ^ ..^ 

Ptarmigan  (Rock  and  Wiltow):  20  per  day,  40  in  poesesston  

Trapping 

Coyote:  NoNmit „ 

Fox,  Arctk:  (Bkje  and  White  Phase):  No  Hmit • ~ ~ 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases):  No  limit 

Lynx:  No  limit  

Marten:  No  KmM - 

Mink  and  Weasel:  No  Nmit , , 

Muskrat:  No  limit  ~ 

Otter  No  limit 

Wolf:  No  limit 

Wolverine:  No  HnW 


Open  season 


July  15-Oec.  31. 


Aug.  1-Apr.  30. 

(a)  Aug.  1-Sept.  30.  The 
season  will  be  ctosed 
wfien  half  of  the  total 
fall/winter  quota  has 
been  harvested  in  the 
DeLong  Mountains. 

(b)  Dates  of  the  winter 
season  to  be  an- 
nounced by  the  Super- 
intendent of  the  West- 
em  Arctk;  Natkxial 
Paridands.  The  sea- 
son will  be  dosed  in 
the  DeLor>g  Mountains 
on  April  1  or  wtwn  ttie 
total  quota  of  sheep 
has  been  harvested, 
whk:hever  comes  first. 

Aug.  10-Sept.  20. 

Aug.  10-Sept.  20. 

Aug.  10-Sept.  20. 
Oct.  1-Apr.  30. 

Aug.  1-Sept.  14. 

Sept.  1-Sept.  14. 
No  open  season. 
July  15-Mar.  31. 


Sept.  1-Apr.  30. 
Sept.  1-Apr.  30. 

Sept.  1-Mar.  15. 
Nov.  1-Apr.  15. 
July  1-June  30. 
f^ov.  1-Apr.  15. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 
Aug.  10-Apr.  30. 


I40V. 

Nov. 


1-Apr.  15. 
1-Apr.  15. 


Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  I^Jan.  31. 
Nov.  1-June  10. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  30. 
Nov.  1-Apr.  15. 
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Dated:  May  28,  2002. 
Thomas  H.  Boyd, 

Acting  Chair,  Federal  Subsistence  Board. 
Kenneth  E.  Thompson, 

Subsistence  Program  Manager,  USD  A — Forest 
Service. 

[FR  Doc.  02-15734  Filed  6-27-02;  8:45  am] 
BHJJNO  CODE  3410-11-P;  4310-«-P 
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Services 

Centers  for  Medicare  &  Medicaid  Services 

Medicare  and  Medicaid  Programs; 
Quarterly  Listii^  of  Program  Issuances — 
Fourth  Quarter,  1999  through  First 
Quarter,  2002;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cwitara  for  M«dlcar«  A  MadieaM 
Sarvicaa 

(CIIS-«680-fq 


Quartarty  Listing  of  Program 
laauancaa    Fourth  Quartar,  19M 
ttirough  Rrat  Quartar,  2002 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
action:  Notice. 

SUMMARY:  This  notice  lists  CMS  manual 
instructions,  substantive  and 
interpretive  regulations,  and  other 
Federal  Regiiter  notices  that  were 
published  from  October  1999.  through 
March  2002.  relating  to  the  Medicare 
and  Medicaid  programs.  This  notice 
also  identifies  certain  devices  with 
investigational  device  exemption 
numbers  approved  by  the  Food  and 
Drug  Administration  that  potentially 
may  be  covered  under  Medicare,  and 
provides  information  on  national 
coverage  deteripunations  affecting 
specific  medical  and  health  care 
services  under  Medicare. 

Section  1871(c)  of  the  Social  Seciirity 
Act  requires  that  we  publish  a  list  of 
Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  we  are  also  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  diuing  this  timeframe. 
FOR  FURTHER  MFORMATION  CONTACT:  It  is 

Eossible  that  an  interested  party  may 
ave  a  specific  information  need  and 
not  be  able  to  determine  from  the  listed 
information  whether  the  issuance  or 
regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons. 

Questions  concerning  Medicare  items 
in  Addendiim  III  may  be  addressed  to 
Karen  Bowman.  Office  of 
Communications  and  Operations 
Support.  Division  of  Regulations  and 
Issuances.  Centers  for  Medicare  & 
Medicaid  Services,  C5-13-27,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  (410)  786-5252. 

Questions  concerning  Medicaid  items 
in  Addendiun  III  may  be  addressed  to 
Cindy  Potter.  Center  for  Medicaid  State 
Operations,  Policy  Coordination  and 
Planning  Group.  Centers  for  Medicare  & 
Medicaid  Services,  S2-01-01.  7500 


Security  Boulevard,  Baltimore.  MD 
21244-1850,  (410)  786-6714. 

Questions  concerning  Food  and  Drug 
Administration-approved 
investigational  device  exemptions  may 
be  addressed  to  Sharon  Hippler.  Office 
of  Clinical  Standards  and  C^iality, 
Coverage  and  Analysis  Group,  Centers 
for  Medicare  ft  Medicaid  Services.  C4- 
11-04,  7500  Security  Boulevard. 
Baltimore,  MD  21244-1850,  (410)  786- 
4633. 

Questions  concerning  national 
coverage  determinations  should  be 
direct^  to  Kimberly  Long,  Office  of 
Clinical  Standards  and  Quality. 
Coverage  and  Analysis  Group.  Centers 
for  Me^care  &  Medicaid  Senaces.  S3- 
11-15.  7500  Security  Boulevard, 
Baltimore.  MD  21244-1850,  (410)  78fr- 
5702. 

Questions  concerning  all  other 
information  may  be  addressed  to 
Christopher  McClintick.  Office  of 
Communications  and  Operations 
Support.  Division  of  Regulations  and 
Issuances.  Centers  for  Medicare  & 
Medicaid  Services,  C5-13-15,  7500 
Security  Boulevard,  Baltimore.  MD 
21244-1850.  (410)  786-4682. 
SUPPtJEMENTARY  INFORMATION: 

1.  Program  Issaancas 

The  Centers  for  Medicare  &  Medicaid 
Services  (CMS)  is  responsible  for 
administering  the  Medicare  and 
Medicaid  programs.  These  programs  pay 
for  health  care  and  related  services  for 
39  million  Medicare  beneficiaries  and 
35  million  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  furnishing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public  and  (2)  maintaining  effective 
commimications  with  regional  offices. 
State  governments,  State  Medicaid 
agencies,  State  survey  agencies,  various 
providers  of  health  care,  fiscal 
intermediaries  and  carriers  that  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
wUch  the  programs  are  based,  we  issue 
regulations  imder  the  authority  granted 
to  the  Secretary  of  the  Department  of 
Health  and  Himian  Services  under 
sections  1102. 1871, 1902.  and  related 
provisions  of  the  Social  Security  Act 
(the  Act).  We  also  issue  various 
manuals,  memoranda,  and  statements 
necessary  to  administer  the  programs 
efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  a  list  of  all  Medicare 
manual  instructions,  interpretive  rules, 
statements  of  policy,  and  gtiidelines  of 
general  applicability  not  issued  as 
regulations  at  least  every  3  months  in 
the  Federal  Regiatar.  We  published  our 


first  notice  June  9, 1988  (53  FR  21730). 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing  of  operational  and  policy 
statements,  we  are  continuing  our 
practice  of  including  Medicare 
substantive  and  interpretive  regulations 
(proposed  and  final)  published  during 
the  3-month  time  frame. 

n.  How  To  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
and  Food  and  Drug  Administration- 
approved  investigational  device 
exemptions,  and  national  coverage 
determinations  published  during  the 
timeframe  to  determine  whether  any  are 
of  particular  interest.  We  expect  this 
notice  to  be  used  in  concert  with 
previously  published  notices.  Those 
unfamiliar  with  a  description  of  our 
Medicare  manuals  may  wish  to  review 
Table  I  of  our  fiirst  three  notices  (53  FR 
21730,  53  FR  36891,  and  53  FR  50577) 
published  in  1988,  and  the  notice 
published  March  31, 1993  (58  FR 
16837).  Those  desiring  information  on    . 
the  Medicare  Coverage  Issues  Manual 
may  wish  to  review  the  August  21, 1989  . 
publication  (54  FR  34555).  Those 
interested  in  the  procedures  used  in 
making  national  coverage 
determinations  may  review  the  April  27, 
1999  publication  (64  FR  22619).  In  this 
publication,  the  1989  proposed  rule 
affecting  national  coverage  procedures 
and  decisions  (54  FR  4302)  was 
withdrawn,  and  the  procedures  for 
national  coverage  determinations 
established. 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  six 
addenda: 

•  Addendum  I  lists  fhe  publication 
dates  of  the  most  recent  quarterly 
listings  of  program  issuances. 

•  Addendum  n  identffies  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
published  CMS  Medicare  and  Medicaid 
manuals  and  memoranda. 

•  Addendum  III  lists  a  unique  CMS 
transmittal  number  for  each  instruction 
in  our  manuals  or  Program  Memoranda 
and  its  subject  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often,  it  is  necessary  to  use  information 
in  a  transmittal  in  conjimction  with 
information  currently  in  the  manuals. 

•  Addendum  IV  lists  all  substantive    ■ 
and  interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarters  covered  by  this 
notice.  For  each  item  we  list  the — 

•  Date  published; 
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•  Federal  Register  citation; 

•  Parts  of  the  Code  of  Federal 
Regidations  (CFR)  that  have  changed  (if 
applicable); 

•  Agency  file  code  number; 

•  Title  of  the  regulation; 

•  Ending  date  of  the  comment  period 
(if  applicable);  and 

•  Effective  date  (if  applicable). 

•  Addendimi  V  includes  listings  of 
the  Food  and  Drug  Administration- 
approved  investigational  device 
exemption  niunbers  that  have  been 
approved  or  revised  during  the  quarters 
covered  by  this  notice.  On  September 
19, 1995,  we  published  a  final  rule  (60 
FR  48417)  establishing  in  regulations  at 
42  CFR  405.201  et  seq.  that  certain 
devices  with  an  investigational  device 
exemption  approved  by  the  Food  and 
Drug  Administration  and  certain 
services  related  to  those  devices  may  be 
covered  under  Medicare.  It  is  our 
practice  to  announce  all  investigational 
device  exemption  categorizations,  using 
the  investigational  device  exemption 
numbers  the  Food  and  Drug 
Administration  assigns.  The  listings  are 
organized  according  to  the  categories  to 
which  the  device  numbers  are  assigned 
(that  is.  Category  A  or  Category  B,  and 
identified  by  the  investigational  device 
exemption  number). 

•  Addendum  VI  includes  completed 
national  coverage  determinations  from 
June  28, 1999,  the  effective  date  of 
Medicare's  new  coverage  process. 
Completed  decisions  are  identified  by 
title,  a  brief  description,  effective  date, 
and  section  in  the  appropriate  federal 
publication. 

m.  How  To  Obtain  Listed  Material 

A.  Manuals 

Those  wishing  to  subscribe  to 
program  manuals  should  contact  either 
the  Government  Printii^  Office  (GPO) 
or  the  National  Technical  Information 
Service  (NTIS)  at  the  following 
addresses: 

Superintendent  of  Documents. 
Government  Printing  Office.  ATTN: 
New  Orders.  P.O.  Box  371954. 
Pittsburgh.  PA  15250-7954.  Telephone 
(202)  512-1800.  Fax  number  (202)  512- 
2250  (for  credit  card  orders);  or 

National  Technical  Information 
Service.  Department  of  Commerce,  5825 
Port  Royal  Road.  Springfidd,  VA  22161. 
Telephone  (703)  487-4630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  toobtain  the  publications  they 
sell.  Additionally,  most  manuab  are 


available  at  the  following  Internet 
address:  http://www.hcfa.gov/ 
pubforms/progman.htm. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  GPO  at  the 
address  given  above.  When  ordering 
individual  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volume  nimiber  and  page  number. 

The  Federal  Register  is  also  available 
on  24x  microfiche  and  as  an  online 
database  through  GPO  Access.  The 
online  database  is  updated  by  6  a.m. 
each  day  the  Federid  Register  is 
published.  The  database  includes  both 
text  and  graphics  from  Voliune  59. 
Number  1  (January  2, 1994)  forward. 
Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Dociunents  home  page  address  is  http:/ 
/www.access.gpo.gov/nara/ index.html, 
by  using  local  WAIS  client  software,  or 
by  telnet  to  swais.access.gpo.gov,  then 
log  in  as  guest  (no  password  required). 
Dial-in  users  should  use 
cominunications  software  and  modem 
to  call  (202)  512-1661;  type  swais,  then 
log  in  as  guest  (no  password  required). 

C.  Ruling 

We  publish  rulings  on  an  infrequent 
basis.  Interested  individuals  can  obtain 
copies  from  the  nearest  CMS  Regional 
Office  or  review  them  at  the  nearest 
regional  depository  library.  We  have,  on 
occasion,  published  rulings  in  the 
Federal  Register.  Rulings,  begiiming 
with  those  released  in  1995,  are 
available  online,  through  the  CMS 
Home  Page.  The  Internet  address  is 
http://www.bcfa.gov/regs/rulings.htm. 

D.  CMS's  Compact  Disk-Read  Only 
Memory  (CD-ROM) 

Our  laws,  regulations,  and  manuals 
are  also  available  on  CD-ROM  and  may 
be  purchased  from  GPO  or  NTIS  on  a 
subscription  or  single  copy  basis.  The 
Superintendent  of  Documents  list  ID  is 
HCLRM.  and  the  stock  number  is  717- 
139-00000-3.  The  following  material  is 
on  the  CD-ROM  disk: 

•  Titles  XI,  XVffl,  and  XIX  of  the  Act. 

•  CMS-related  regulations. 

•  CMS  manuals  and  monthly 
revisions. 

•  CMS  program  memoranda. 

The  titles  of  the  Compilation  of  the 
Social  Security  Laws  are  current  as  of 
January  1, 1999.  (Updated  titles  of  the 


Social  Seciirity  Laws  are  available  on 
the  Internet  at  http://www.ssa.gov/ 
OP_Home/ssact/comp-toc.htm.)  The 
remaining  portions  of  CD-ROM  are 
updated  on  a  monthly  basis. 

Because  of  complaints  about  the 
imreadability  of  the  Appendices 
(Interpretive  Guidelines)  in  the  State 
Operations  Manual  (SOM),  as  of  March 
1995,  we  deleted  these  appendices  frx>m 
CI>-ROM.  We  intend  to  re-visit  this 
issue  in  the  near  futiire  and,  with  the 
aid  of  newer  technology,  we  may  again 
be  able  to  include  the  appendices  on    ~ 
CD-ROM. 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 

IV.  How  To  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
E)epository  Library  (FDL).  Under  the 
FDL  program,  government  publications 
are  sent  to  approximately  1 ,400 
designated  libraries  throughout  the 
United  States.  Some  FDLs  may  have 
arrangements  to  transfer  material  to  a 
local  library  not  designated  as  an  FDL. 
Contact  any  library  to  locate  the  nearest 
FDL. 

In  addition,  individuals  may  contact 
regional  depository  libraries  that  receive 
and  retain  at  least  one  copy  of  most 
Federal  Government  publications,  eithor 
in  printed  or  microfilm  form,  for  use  by 
the  general'  public.  These  libraries 
provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
sales  outlets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library. 

Superintendent  of  Documents 
numbers  for  each  CMS  publication  are 
shown  in  Addendum  in,  along  with  the 
CMS  publication  and  transmittal 
niunbers.  To  help  FDLs  locate  the 
materials,  use  the  Superintendent  of 
Documents  number,  plus  the  transmittal 
number.  For  example,  to  find  the 
Intermediary  Manual,  Part  3 — Claims 
Process,  (HCFA  Pub.  13-3)  transmittal 
entitled  "Mammography  Screening," 
use  the  Superintendent  of  Docimients 
No.  HE  22.8/6  and  the  transmittal 
number  1782. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance.  Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance  Program, 
and  Program  No.  93.714,  Medical  Assistance 
Program) 
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Dated:  June  20.  2002. 
Jacquelyn  Y.  White, 

Director,  Office  of  Communications  and 
Operations  Support. 

Addendum  I 

This  addendiun  lists  the  publication 
dates  of  the  most  recent  quarterly 
listings  of  program  issuances. 

June  4,  1998  (63  FR  30499) 
August  11,  1998  (63  FR  42857) 
September  16. 1998  (63  FR  49598) 
December  9, 1998  (63  FR  67899) 


May  11, 1999  (64  FR  25351) 
November  2, 1999  (64  FR  59185) 
December  7. 1999  (64  FR  68357) 
January  10,  2000  (65  FR  1400) 
May  30,  2000  (65  FR  34481) 

Addendum  n — Description  of  Manuals, 
Memoranda,  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  June  9, 1988,  at  53  FR 
21730  and  supplemented  on  September 
22. 1988,  at  53  FR  361891  and  December 


16, 1988,  at  53  FR  50577.  Also,  a 
complete  description  of  the  Medicare 
Coverage  Issues  Manual  was  published 
on  August  21,  1989.  at  54  FR  34555. 
(Please  note  that  in  this  publication  the 
1989  proposed  rule  referred  to, 
concerning  the  criteria  for  national 
coverage  determinations,  was 
withdrawn  (64  FR  22619)).  A  brief 
description  of  the  various  Medicaid 
manuals  and  memoranda  that  we 
maintain  was  published  on  October  16, 
1992  (57  FR  47468). 


Addendum  III.— Medicare  and  Medicaid  Manual  Instructions 


Transmittal 
No. 


Manual/Subject/Pubiication  No. 


October  1990  through  December  1999 


NitermeQiafy  Manual 

Part  3— CMrne  Process 

(HCFA  Pub.  13-3) 

(Superintendent  of  Docuownts  No.  HE  22Mt) 


1782 
1783 
1784 
1785 

1786 
1787 


Mafninography  Screening 

Clarification  of  Reimtxirsement  for  Transfers  That  Result  in  Sanne  Day  Hospice  Discharge  and  Admission 

BIN  Review  for  Partial  Hcspitalization  Services  Provided  in  Community  Mental  Health  Centers 

Payment  Calculation  for  Outpatient  Claims 

Medicare  Secondary  Payment  Modules 

Pneumococcal  Pneumonia,  Influenza  Virus  and  Hepatitis  B  Vaccines 

Review  of  Form  HCFA— 1450  for  Inpatient  and  Ou^tient  Bills  ■      '      ■ 

Inpatient  Part  B  Services 

Outpatient  Services 

Calculating  the  Part  B  Payment 

HCFA  Common  Procedure  Coding  System 

Addition,  Deletion,  and  Change  of  Local  Codes 

Reporting  Hospital  Outpatient  Services  Using  HCFA  Common  Procedure 

Coding  System 

Hospital  Outpatient  Partial  Hospitalization  Sennces 


Carriers  Manual 

Part  3— Claime  Proceee 

(HCFA  Pub.  14-3) 

(Superintendent  of  Documents  No.  HE  22.9^ 


1650 

1651 
1652 
1653 
1654 
1655 
1656 
1657" 


Services  Eligit>le  for  HPSA  Bonus  Payments 

Post-Payment  Review 

Identifying  a  Screening  Mammography  Claim 

Medicare  Physician  Fee  Schedule  Database  2000  RIe  Layout 

Type  of  Service 

Cryosurgery  of  ttie  Prostate  Gland 

HCFA  Common  Procedure  Coding  System 

Coverage  of  Chiropractic  Services 

Review  of  the  Health  Insurance  Claim  Fonn— HCFA-1500.  Hem  24 


I  (HCFA  Pub.  90A) 
(SuperMendent  of  Documenta  No.  HE  22J«-5) 


A  QO  43 


A  00  44 
A-' 9^-45 


A-99-47 
A  00  48 

A-99-60 


File  Descriptions  and  Instnjctions  for  Retrieving  the  2000  Physician,  ■ 

Clinical  Lab.  Durable  Medical  Equipment.  Prosthetics/Orthotics  and 

Supplies  Fee 

Schedule  Payment  Amounts  through  HCFA's  Mainframe 

Telecommunicattons  Systems 

Discharges  to  Swing  Bed  Units  and  other  Posi-Acule  Caie  Providars 

Requirements  for  Bling  and  Processing  Claims  for  Services  Subject  to  Line  Item  Data  of  Senmse  Reporting 

Implententation  and  Corrections  to  the  Federal  Register  l4olioe  Published  August  5.  1999  for  Home  Health  Agency  Cost 

Limitation  Effective  October  1. 1999 
Extended  Repayment  Schedules  for  Home  Health  Agencies  Affected  by  the  Interim  Payment  System 
Renewal  of  Prc^jram  Memorandum  A-97-8— instmctions  to  Imptement  the  New  Medicare  Summary  Notice  Combined 

with  Program  K/lemorandum  AB-96-31 
Proper  Reporting  and  Acceptance  of  Non-ooversd  Changes  and  Relaied  Revenue  Codes 
Policy  Clarification:  Coding  for  Adequacy  of  Hemodialysis 
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ADDENDUM  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 


Transmittal 
No. 


Manual/Sut>iect/Put>lication  No. 


A-99-51 

A-99-52 

A-99-53 

A-99-54 

A-99-55 
A-99-56 

A-99-57 
A-99-58 

A-99-59 

A-99-60 

A-99-61 
A-99-62 


FY  2000  Prospective  Payment  System  Tax,  Equity,  and  Fiscal  Responsibility  Act  Hospital,  and  Other  Bill  Processing 
Changes 

Home  Health  Agency  Instructions  for  the  Provision  of  Advance  Beneficiary  Notices  And  for  Mandatory  Claims  Submis- 
sion (Demand  Bills) 

Skilled  Nursing  Facility  Election  of  Immediate  Transition  to  100%  Federal  Rate  and  Special  Rules  for  Certain  Skilled 
Nursing  Facilities 

Advance  Beneficiary  Notices  Must  Be  Given  To  Beneficiaries  and  Demand  Bills  Must  Be  Submitted  Promptly  By  Home 
Health  Agencies 

HAS  BEEN  RESCINDED  AND  WILL  NOT  BE  RELEASED 

Reopenings  for  Sole  Community  Hospital  and  Medteare  Dependent  Hospital  Cost  Reports  Due  to  the  Change  to  the  Cost 
Report  Instructions  in  Calculating  the  Hospital  Specific  Amount  on  Form  HCFA-2552-96  and  Forni  HCFA-2552-92 

Hospital  Outpatient  Procedures:  Billing  for  Contrast  Material  (Clarification) 

Hospital  Outpatient  Procedures:  Medtoare  Changes  for  Radiotogy  and  Other  Diagnostic  Coding  Due  to  the  1999  HCFA 
Common  Procedure  Coding  System  Update;  Revised  Modifiers 

New  Composite  Payment  Rates  Effective  January  1,  2000,  and  Reopening  of  the  Exception  Process  Under  the  End 
Stage  Renal  Disease  Composite  Rate  System 

Implementation  of  MR.  3426,  the  Medicare,  Medicaid,  and  the  State  Child  Health  Insurance  Program  Balanced  Budget 
Refinement  Act  of  1999,  P.L.  106-113,  Section  303  (a)  Which  Revises  the  Per-Beneficiary  Umitations  on  Home  Health 
-Agency  Costs  for  Certain  Home  Health  Agencies 

Special  Adjustment  for  Federal  Skilled  Nursing  Facility  Prospective  Payment  Rates  and  Special  Payment  Rules  Applica- 
ble to  Certain  Skilled  Nursing  Facilities 

Clarification  of  Allowable  Medkaid  Days  in  the  Medkare  Disproportionate  Share  Hospital  Adjustment  Cakxjiation 


Program  Memorandum 

Carriers 

(HCFA  Pub.  608) 

(Superintendent  of  Documents  No.  HE  22.8/S-5) 


B-99-35 
B-99-36 

B-99-37 
B-99-38 
B-99-39 
B-99^M) 

&-99-41 
B-99-^2 

B-99-43 
B-99-44 

B-99-45 


Enrollment  of  Independent  Diagnostic  Testing  Facilities 

Schedule  for  Completing  the  Calendar  Year  2000  Update  and  Enrollment  Process  for  the  Medkare  Physician  Fee 

Schedule  Database 
Calendar  Year  2000  Participation  Enrollment  and  Medicare  Participating  Physkaans  and  Suppliers  Directory  Procedures 
Addition  of  Current  Procedural  Terminology  Code  00300  to  Use  with  G8  Monitored  Anesthesia  Care  Modifier 
Con-ections  to  Calendar  Year  2000  Medicare  Physcian  Fee  Schedule  Database  and  Year  2000  Fact  Sheet 
Delay  of  Change  to  Forni  HCFA-1500  Instmctions  for  Processing  Physkaan  Claims  in  Global  Payment  Systems  (Change 

Request  #457) 
Instmctions  to  Implement  the  New  Medicare  Summary  Notice  Program  Memorandum  B-98-4  and  AB-98-31 
Calculation  of  National  Standard  Fonnat  for  Electronic  Remittance  Advk»  Amount  Fields  and  Balancing  of  Data;  and 

Clarification  to  Claim  Field  EAO  21  for  CoonJinatkKi  of  Benefits 
Issues  Related  to  Critical  Care  Pdtey 
Medicare  Enrollment  of  Physical  Therapists  in  Private  Practk»  and  Occupational  Therapists  in  Private  Practk»  Effective 

on  or  after  January  1 ,  1999 
Emergency  Changes  to  the  2000  Medk^re  Physkjian  Fee  Schedule  Database  


Program  Memorandum 

Intermediaries/Carriers 

(HCFA  Pub.  60A/B) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


AB-99-72 

AB-99-73 
AB-99-74 

AB-99-75 
AB-99-76 

AB-99-77 
AB-99-78 
AB-99-79 

AB-99-80 
AB-99-81 

AB-99-82 
AB-99-63 
AB-99-«4 

AB-99-8S 
AB-99-86 


Instmcttons  for  Implementing  and  Updating  2000  Payment  Amounts  for  Durable  Medkal  Equipment,  Prosthetks, 
Orthotks,  and  Supplies 

2000  Paynient  Limit  for  Ambulance  Servwes  ,^  ..  ^     , 

Clarifkation  to  Medk»re  Carrier  Manual  §2130  Prosthetk:  Devices  and  Coverage  Issues  Manual  §6(^9  Durable  Medical 
Equipment  Reference  List— Coverage  Intermittent  Catheterization 

Interim  Instmctions  for  Processing  Claims  for  Factor  Vila  (Coagulation  Factor,  Recombinant) 

Education  of  Medk»re  Providers  on  the  Adoption  of  Standard  Electronk:  Health  Care  TransactkKi  Fomiats  in  the  United 
States 

Implementation  of  Edits  for  Prostate  Cancer  Screening 

Notice  of  New  Interest  Rate  for  Medk:are  Overpayments  and  Underpayments 

Collection  of  Comprehensive  Encounter  Data  for  Long-Tenn  Care  Demonstrations  (Social  Health  Maintenance  Organiza- 
tion, EverCare),  Dual  Eligible  Demonstrations  and  Department  of  Defense  Subvention  Demonstratkw 

Clintoal  Diagnostk:  Laboratory  Organ  or  Disease  Panel  Codes  Billing  Procedures  for  January  2000 

Calculatton  of  Average  Allowed  Charges  for  Residual  Items  and  Sen^k»s  Excluding  Ambulance  Sen^k»s,  Subject  to  the 
Reasonable  Charge  Payment  Methodotogy  ^   ..    ^  „  ^^.   ^^  i.. 

Procedures  for  Reporting  of  Medrcare  Contractor  WOW44edk»re  Secondary  Payer  Cunently  Not  Collectible  Debts 

Final  Rule  Revising  and  Updating  Medk»re  Pdteies  Conceming  Ambulance  Services 

Implementation  of  Calendar  Year  2000  Clinreal  Diagnostic  Laboratory  Fee  Schedule  and  Laboratory  and  Ambulance 
Costs  Subject  to  Reasonable  Charge  Payment  Methodology  in  2000  ^^ 

Clinical  Diagnostic  Laboratory  Organ  or  Disease  Panel  Codes  Claims  Processing  Procedures  for  Apnl  2000 

Durable  Medfcal  Equipment  Regional  Carrier  Operating  Instmctions  for  New  National  Coverage  of  the  Continuous  Sub- 
cutaneous Insulin  lnfusk)n  Pump.  Effective  for  Sen/k»s  Pertonned  on  or  after  April  1 ,  2000 
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Transmittal 
No. 


AB-99-67 
AB-99-88 

AB-99-90 

AB-99-91 
AB-9»-92 

AB-99-93 

Ad  99  94 
AB-99-95 
AB-99-96 
Ad  99  97 
A^^99  98 
AB-99-99 

AB-99-100 

AB-99-101 


99-2 


Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 


Manual/Subiect/Publication  No. 


Clarification  of  Medicare  Coverage  of  Abortion  Sennces  Instmction 

Program  Memorandum  on  Statements  of  Intent  to  File  Claims  for  Claims  FHing  Periods  Tfiat  End  on  December  31 ,  1999 

Start  Date  Onions  for  Processing  Year  2000  Services 

Clarification  of  Program  Memorandum  Transmittal  No.  AB-98-35  (Consolidated  Billing  for  Sldlled  Nursing  Facilities)  and 
Revision  to  Transmittal  No.  AB-9e-18  (OonsoNdated  Billing  for  Skilled  Nursing  FactlKies) 

Instoictions  for  Implementing  and  Tracking  the  Medware  Fraud  and  Abuse  Incentive  Reward  Program 

Temporary  ConversK>n  from  Bundled  Payments  to  Regular  Medicare  Payments  for  The  Partteipating  Centers  of  Excel- 
lence Demonstratton  Testing  Beginning  witfi  Discharges  after  December  31 ,  1998 

Extension  of  the  Limitatton  on  Payment  for  Servtees  to  Individuals  Entitled  to  Benefits  On  the  Basis  of  End  Stage  Renal 
Disease  Who  Are  Covered  by  Qroup  Health  Plans 

Reimbursement  for  Ambulance  Sendees  to  Non-hospital-Based  Dialysis  Facilities 

Access  to  Eligibility  Data  by  EUgibiKty  Verifk»tion  Vendors 

Data  Conectk>n  for  Pnjgram  Integrity  Y2K  Contingency  Planning 

HCFA  Offk:e  of  the  Inspector  General  HotHne  Referrals 

Extenskxi  of  Medk»re  Benefits  for  Immunosuppressive  Drugs 

CervKal  or  Vaginal  Smear  Tests  (Pap  Smears)  Included  in  Calendar  Year  2000  Ciinwal  Diagnostk:  Laboratory  Fee 
Schfidulo 

Model  Acknowledgment  Letters  for  Valkj  and  InvalM  Written  Statements  of  Intent  to  Claim  Medicare  Benefits  (As  Ref- 
erenced In  PM  Transmittal  AB-99-88)  • 

Sectk)n  221  of  the  Balanced  Budget  Refinement  Act  of  1999  "Revision  of  Provisions  Relating  to  Therapy  Sen/nes" 


im 


State  Survey  Agandee 

(HCFA  Pub.  6S) 

(Superintendent  of  Documents  Na  HE  22M6-S) 


Gukleline  and  Exhibits  Regarding  Regulatory  Requirements  for  Comprehensive  Assessment  and  Use  of  the  Outcome 
and  Assessment  Informatkxi  Set 


State  Operations  Manuel 

Provider  CertHlcetion 

(HCFA  Pub.  7) 

(Superintendent  of  Documents  No.  HE  22.8A12) 


11 


12 
13 


State  Agency  Identificatkxi  of  Potential  Provider  and  Suppliers 

Provider-Based  DesignatkMi 

Hospital  Merger/Multiple  Campus  Criteria 

CertifKatkm  of  Hospitals  with  Multiple  Components  as  Single  Hospital 

Appendix  A,  Sun/ey  Procedures  for  Hospitals 

Introductkx)  • 

DefinitkMis  and  Acronyms  ' 

Emphasis,  Comporients  arKJ  Applk»bility 

Informal  Dispute  Resolution 

Certificatkm  of  Compliance  and  Noncompliance  for  Skilled  Nursing  ' 

Facility  and  Nursing  Facilities 

Actkxi  When  Facility  is  not  in  Substantial  Compliance 

Appeal  of  Certificatk)n  of  Noncompliance 

Ceftificatk)n— Related  Terms 

NotKe  Requirements  .    -    * 

Timing  of  Civil  Money  Penalties 

Enforcement  Action  When  Immediate  Jeopardy  Exists 

Key  Dates  Wfwn  Immediate  Jeopardy  Exists 

Enforcement  ActkMi  When  Immediate  Jeopardy  Does  Not  Exist 

Special  Procedures  for  Recommending  and  Providing  Nottoe  of  Category  1 

Remedies  and  Denial  of  Payment  for  New  Admissions 

Key  Dates  When  Immediate  Jeopardy  Does  Not  Exist 

Response  to  ttie  Plan  of  Correction 

New  Defkaencies  Identified 

Actwn  When  There  is  Substandard  Quality  of  Care 

Skilled  Nursing  Facility/Nursing  Facility  Readmission  to  Medicare  or  Medk»kl  Program  After  Terminatk>n 

Enforcement  Remedies  for  SkHled  Nursing  Facilities  and  Nursing  FadHties 

Life  Safety  Code  Enforcement  Quklelines  for  Skilled  Nursing  Facilities  and  Nursing  Facilities 

Denial  of  Payment  for  All  New  Medk»re  and  MedtoaW  Admi8sk)ns  for  Skilled  Nursing  FadHties  and  Nursing  FadHties 

Basis  for  Imposing  Civil  Money  Penalties 

Determining  Amount  of  Civil  Mor)ey  Penalty 

Effective  Date  of  Civil  Money  Penalty 

Duratton  of  Civil  Money  Penalty 

Appeal  of  Noncompliance  Whtoh  Led  to  Impositkxi  of  Civil  Money  Penalty 

Notk»  of  Amount  Due  and  Collectible 

Continuatkm  of  Payment  During  RemediatkNi 

Sarx:tk>ns  for  Inadequate  State  Survey  Performance 


Transmittal 
No. 


77 


78 


79 
80 


745 
746 
747 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 


Manual/Sut)iect/Publk»tion  No. 


Peer  Review  Organization  Manual 

(HCFA  Pub.  19) 

(Superintendent  of  Documents  No.  HE  22.8/8-1  S) 


Introduction 

Assistants  at  Cataract  Surgery 

Hospital  and  Medicar&t-Chok»  Organization  Nottees  of  l^on-coverage 

Hospital-Requested  Higher-Weighted  Diagnostic  Related  Group  Assignments 

Potential  Concerns  Identified  During  Project  Data  Collection 

Referrals 

Introduction 

'Quality  Improvement  Project  Process 

Selecting  a  Clintoal  Topk:   . 

Identifying  Quality  lndk»tors 

Measuring  Baseline  Performance  on  Quality  lndk»tors 

Developing  and  Conducting  lnterventk>ns 

Remeasuring  Performance  on  Quality  Indk^ators 

Documenting  and  Disseminating  Results 

National  and  Regional  Projects 

Local  Projects 

Mednare^hOKe  Organizatkxi  Projects 

Related  Activities  through  Peer  Review  Organizatk>n,  Carrier, 

Intemtediary,  and  End-Stage  Renal  Disease  Networi(  Cooperatk>n 

Infonnation  Collectkm 

PuWteation  Poltay 

Project  Data  Collection 

Notne  of  Discharge  and  Mednare  Appeal  Rights  Citations  and  Authority 

Notwe  of  Discharge  and  Medk»re  Appeal  Rights 

Medk»re  EnroHee  Request  for  Peer  Review  Organizafion  Immediate  Review 

Physk:ian/Provkler  Meeting  Activities  Required  by  Statute 

PhyskJian/Provider  Meeting  Activities  Required  by  Peer  Review 

Organization  Contract 

Peer  Review  Organizatk>n/lntermediaiy/Camer  Coordinatton  Activities 

Additkmal  Peer  Review  OrganizatkxVCarrier  Coordinatton  Activities 

Background 

ConfkJentiality  Requirements 

Report  Requirements 

Publk»tion  Requirements 


Hoepital  Manuel 

(HCFA  Pub.  10) 

.(Superintendent  of  Documents  No.  HE  22Ja) 


Billing  for  Mammography  Screening 

Pneumococcal  Pneumonia,  Influenza  Vims,  and  Hepatitis  B  Vacdnes 

HCFA  Common  Procedure  Coding  System 

Reporting  Outpatient  Sennces  Using  HCFA  Common  Procedure  Coding  System 

Billing  for  Hospital  Outpatient  Partial  Hospitalizatkjn  Servkxs 

Completion  of  Form  HCFA— 1450  for  Inpatient  and/or  Outpatient  BiHing 


Home  Heelth  Agency  Menuel 

(HCFA  Pub.  11) 

Superintendent  of  Documents  No.  HE  22  J/5 


Billing  for  PneunrKxxxxal  Pneumonia,  Influenza  Vims,  and  Hepatitis  B  Vacdnes 


Sldlled  Nursing  Faciiity  Manual 

(HCFA  Pub.  12) 

Superintendent  of  Documents  No.  HE  22J^ 


361 


Special  BiHing  Instmctkxw  for  Pneumococcal  Pneumonia.  Influenza  Vims,  and  Hepatitis  B  Vacdnes 
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Transmittal 
No. 


34 


87 


se 

87 


7 
8 


120 
121 


410 
411 


412 


6 

7 
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Manual/Subiect/PubNcalion  No. 


Transmittal 
No. 


Rural  HasMi  CIMc  A  Federally  OueNfled 
nMHn  benvra  ■■nun 
(HCFA  Pub.  27) 
or  Documente  No.  HE  22Jn«:M6 


•      Billing  for  Memmogriphy  Screening  by  Rural  Health  CInics  and  FederaRy  OuaMed  HeaKh  Centers 


(Man-HoaoMal  OneralBd) 
(HCPAPub.29) 
Of  Documenta  No.  HE  22J/19 


•       Pneumoooocal  Pneunonia.  Influenza  Vkus  and  HepalNis  B  Vaodnea 


(HCFAPub.21) 
Supeflnlendent  of  Dooumenta  No.  HE  224/18 


BUUng  for  Cowered  Medicare  Services  After  Hospice  Benefits  aie  E^dwueted 

Clartfication  of  Reimbursement  for  Transfers  That  Result  in  Same  Day  Hospice  Discharge  and  Admission 

Special  BWing  Instructions  for  Pneumococcal  Pneumonia.  Influenza  Vims  and  HepalMis  B  Vaccines 


73 


ouipaaefn  pnyeiGei  insrapy  ana  i«onipmwnww 
uuipeiiein  neneoMiaoon  rocnny  Hnnuoi 
(HCFAPab.9) 
',  c4  Documenla  No.  HE  3I2M9 


Billing  tnstnjctions  for  ParliaJ  Hospitalization  Services  Provided  in  Community  Mental  Health  Centers 
Pneumococcal  Pneumonia.  Influenza  Vims,  and  Hepatitts  B  Vaccines 


99-10 
99-11 
99-12 


(HCFAPub.8) 
SuperMendent  of  DocumenU  No.  HE  22J/14 


Infusion  Pumps 

AduN  Uver  Trwtsplanlatton 


nwniDUrSMIMIIt  I 
(HCFA  Pub.  15-1) 
(Superinlsndent  of  OocumerUa  No.  HE  22JM) 


1788 
1789 
1790 
1791 


Dismissal  for  Lack  of  Board  Jurisdiclion 

Provider  Reimbursement  Review  Boerd  Jurfsdtollon 

Developmenl  of  Skilled  Nursing  FadMy  Inpatient  Routine  Service  Cost  Limits 

Provktor  Requests  Regarding  AppiteabiMy  of  Cost  UmMs 

Requests  Regaidkig  New  ProvMer  Exemplkm 

General  Requirements 

Intermedtaiy  flesponsibillles  Regerdbig  ExoepMons 

Prnyiflwr  nwiort  Designation 

Ctassificatkm  of  Skied  Nursing  Fadlties  kx  Cost  Limit  AppfcaMon 

Regk)niri  Medteare  Swing-Bed  Skilled  Nursing  FsdMy  Rates 


140 


HCFA-17aB-M 
(HCFA  Pub.  is-a-a2) 
(SuperMendsnl  of  Docuwente  No.  HE  22JM) 


1658 
1659 
1660 
1661 


•      Home  Health  Agency  Coet  Report 


nwiosr  COW  nsponm^  ronns  anB  tnimnmfimmim 

Chaplsr  36-fonn  HCFA-2S40-W 

(HCFA  Pub.  19-2-38) 

(SupennlsnflSfit  of  DocwnefRS  No.  HE  22.IM) 


•      SUIed  Nursing  FadMy  and  SMfled  Nursing  FadMy  Complex  Coet  Report 


•      Sklled  Nursing  FedMy  end  Skied  Nursing  FadMy  Complex  Cost  Rsport 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 


Manual/Subject/Publication  No. 


Provider  fMmbursement  Manual— Part  2 

Provider  Cost  Reporting  Forms  and  Instructions 

Chapter  3fr-Form  HCFA-2552-86 

(HCFA  Pub.  15-2-36) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


•       Hospital  and  Hospital  Health  Care  Complex,  Cost  Reporting  Form 


ProvMer  Reimbursement  Msnual— Part  2 

Provider  Cost  Reporting  Forms  and  Instructtons 

Chapter  37— Form  HCFA-254OS-07 

(HCFA  Pub.  15-2-37) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


Skilled  Nursing  Facility  Cost  Report 


State  Medicaid  Manual— Part  4 

Services 

(HCFA  Pub.  45-5) 

Superintendent  of  Documents  No.  HE  22.  8/10 


Personal  Care  Services 


Medlcare/MedicaM     ' 
Sanctiofv— Reinstatement  Report 
(HCFA  Pub.  69) 


Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— September  1999 
Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Supjjliers  Excluded/Reinstated— October  1999 
Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— November  1999 


January  2000  through  March  2000 


Intermediary  Manual 

Part  3— Claims  Process 

(HCFA  Pub.  13-3) 

(Superintendent  of  Documents  No.  HE  22.8/6) 


Provider  Electronic  Billing  File  Record  Formats 

HCFA  Common  Procedure  Coding  System  for  Hospital  Outpatient  Radiology  Services  and  Other  Diagnostic  Procedures 

Oral  Cancer  Dmgs 

Claims  Processing  Timeliness 


Carriera  Manual 

Part  2— Program  Administration 

(HCFA  Pub.  14-2) 

(Superintendent  of  Docuntents  No.  HE  22.8/7-3) 


•       Function  Standards  for  Claims  Processing  Claims  Operations 


Carriera  Manual 

Part  3— Program  Administration 

(HCFA  Pub.  14-3) 

(Superintendent  of  Documents  No.  HE  22.8/7) 


Billing  Requirement  for  Global  Surgeries 

External  Counterpulsation 

Clinical  Psychologists  Services 

National  Emphysema  Treatment  Trial  * 

Background 

Coverage  Summary 

Beneficiaries  Participating  in  the  Study 

Sites  of  Service 

Fonnat  for  Submitted  Claims 

Identifying  Natk>nal  Emphysema  Treatment  Trial 

Bypassing  Existing  Edits  in  Your  System 

Common  Working  File  Processing  of  National  Emphysema  Treatment  Trial 

Dates  of  Service 

Late  Claim  Submission 

Terminatk)n  of  the  Beneficiary's  Partkspation 

Coding 

Payment 

Managed  Care 
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Transmittal 
No. 


Manual/Subject/Publication  No. 


1662 
1663 


Responding  to  Billing  Questions 

Denied  Claims 

Participating  CHnical  Center 

Transmyocardial  Revascularization 

Medicare  Coverage  of  Abortion  Services 

Pancreas  Transplants 

Billing  Instructions  Pancreas  Transplants 


Program  Memorandum 

IntermacHariaa  (HCFA  Pub.  60A) 

(Superintendent  of  Documents  No.  HE  22J/B-5) 


A-00-01 

A-00-02 
A-00-03 


A-00-04 
A-00-05 
A-00-06 
A-00-07 

A-oo-oe 

A-00-09 
A-00-10 
A-00-11 

A-00-12 
A-00-13 

A-00-14 
A-00-15 

A-00-16 


Consolidated  Billing  for  Skilled  Nursing  Facility  Patients  When  Receiving  Outpatient  Emergency  Care  in  a  Medicare-Par- 
ticipating Hospital  or  Critical  Access  Hospital 
Installation  of  the  Medicare  Outpatient  Code  Editor  Version  15.1 
Implementation  of  H.  R.  3426,  the  Medicare.  Medicaid,  and  the  State  Child  Health  Insurance  Program  Balanced  Budget 

Refinement  Act  of  1999,  P.L  105-113.  Sectioo  301  (a)  Which  Provides  an  Adjustment  to  Defray  the  Cost  Incurred  by  a 

Home  Health  Agency  Attributable  to  Data  Collection  and  Reporting  Requirements  Under  the  QMtcome  and  Assessment 

Information  Set 
Provider  Statistical  and  Reimbursement  Report  UnibiH  Record 

Claims  Processing  Instnictions  for  the  National  Institutes  of  Health  National  Emphysema  Treatment  Trial 
Instructions  for  an  End-Stage  Renal  Disease  Facility  to  Retain  Its  Previously  Approved  Exception  Payment  Rate 
Addition  of  Modifiers  25,  58,  78.  and  79  to  the  List  of  Modifiers  Approved  for  Hospital  Outpatient  Use  and  Correction  to 

Program  Mentorartdum  A-99-41 
Payment  Safeguard  Review  of  Skilled  Nursing  Facility  Prospective  Payment  Bills— Updated  Instnjctkxts 
Hmpital  Outpatient  Servk»s  Prospective  Payment  System  Background 
Discarding  Program  Memoranda  on  Surety  Bonds 
Medicare  Home  Health  Benefit-Sectk)n  4615  of  the  Balanced  Budget  Act  of  1997,  ClarTfk:ation  That  No  Home  Health 

Benefits  Are  Authorized  Based  Solely  on  Drawing  Blood 
Revision  of  Final  Date  to  Accept  Abbreviated  Verskm  of  the  UB-92  for  Encounter  Data  Collectkm 
Procedures  for  Financial  Reporting  of  Ittadkare  Letter  of  Credit  Draws  and  Collections  between  the  Hospital  Insurance 

and  Supplemental  Medk»re  lnsurar)ce  Trust  Funds 
Hospital  Outpatient  Radtotogy  Servtees 
Hospital  Ou^tient  Procedures;  Medteare  Changes  for  Radiotogy  and  Other  DiagnostK  Coding  Due  to  the  1998  HCFA 

Common  Procedure  Coding  System  Update:  Changes  Miscellaneous 
The  Balanced  Budget  Refinement  Act  Revision  to  PM  Trasmittal  No.  A-99-51:  FY  2000  Prospective  Payment  System 

and  Excluded  H<»pital  Bill  Processing  Changes— Wage  Adjust  75th  Percentile  Cap  of  the  Target  Amounts  or  Excluded 

Hospitals  and  Units 


Carriers 

(HCFA  Pub.  60B) 

(Superintendent  of  Documents  No.  HE  22.8A-5) 


B-00-01 
B-0(>-02 
B-00-03 
B-00-^ 
B-00-05 


B-00-06 
B-00-07 
B-^X>-08 
B-00-09 
B-00-10 
B-00-11 
B-00-12 
B-00-13 


Paramedic  Intercept  Proviskxw  of  the  Balanced  Budget  Act  of  1997 

Payment  for  Teleconsultattons  in  Rural  Health  Professional  Shortage  Areas 

Emergency  Change  to  the  2000  Medicare  Physician  Fee  Schedule  Database 

Fee-for  Servk:es  Enrollnwnt  of  Managed  Care  Organizattons  for  the  Indirect  Payment  Procedure 

Adiustment  to  Remittance  Advne  Exptanatkx)  of  Medicare  Benefits  and  Medkare  Summary  Notice  Messages  Generated 
by  Carriers  for  Services  Subject  to  the  Facility/Non-Facility  Payment  Differential  on  the  Medicare  Physician  Fee  Sched- 
ule Database 

Matrix  to  Complete  Provider/Supplier  Enrollment  AppUcatkm  (Fomn  HCFA-855 ) 

Change  to  Correct  Coding  Edits.  Version  6.1,  Effecthw  April  1.  2000 

Instnjction  for  Usage  of  the  Revised  Oxygen  Certifteate  of  Medical  Necessity  Form  484.2  (11/99) 

Clariftoation  of  Medicare  Polk:ies  Concerning  Ambulance  Sendees 

Rrst  Quarleriy  Update  to  the  2000  Medk»re  Physkrian  Fee  Schedule  Database 

Paramedk:  Intercept — New  Definition  for  Rural 

NotifKatkxi  Process  for  Changes  to  Health  Professional  Shortage  Area  Designatkins 

Cak:ulatk>n  of  Natnnal  Standard  Format  for  Electronw  Remittance  Advwe  Amount  Fiekte  and  Balancing  of  Natwnal 
Standard  Format  Data;  and  Clarifk»tk)n  to  Claim  Natk)nal  Standard  Format  FieW  EAO  21  lor  Coordinatton  of  Bene- 
fits—Modifteatkx)  of  Program  Memorandum  B-99-42  (CR1016)  of  December  1999 


(HCFA  Pub.  60A/B) 
(Superintendent  of  Documents  No.  HE  22JM-«) 


AB-00-01 
AB-00-02 

AB-00-03 


Prospective  Payment  System  for  Outpatient  Rehabilitalk>n  Servtees  and  AppKcatton  of  Financial  Umitatkx) 

Durable  Medical  Equipment  Regk)nal  Carrier— Pre  Discharge  Delivery  of  Durable  Medk»l  Equipment  Prosthetk:, 

Ortt>otk»  A  Supplies  for  Fitting  and  Training 
Nottoe  of  Ctew  Interest  Rate  tor  Medtoare  Overpayments  and  Underpayments 
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Transmittal 
No. 


Manual/Subject/Pubik^tion  No. 


AB-00-04 
AB-00-05 

AB-00-06 
AB-00-07 
AB-00-08 
AB-00-09 
AB-00-10 
AB-00-11 

A&-00-12 
AB-00-13 
AB-00-14 

AB-OO-15 
AB-00-16 

AB-00-17 
AB-00-18 
AB-Oa-19 
AB-Oa-20 


April  Quarterty  Update  for  2000  Durable  Medk:al  Equipment,  Prosthetks,  Orthotks,  and  Supplies  Fee  Schedule 

Operating  Instructions  for  Expanded  Coverage  of  the  Electrical  Osteogenk:  Stimulator  for  Fracture  Healing.  Effective  tor 
Services  Performed  on  or  after  4/1/2000 

Do  not  Forward  Initiative 

Moratorium  on  Data  Center  Movements 

Payment  for  All  Comprehensive  Outpatient  Rehabilitation  Facility  Servk»s  Under  the  Medicare  Physkaan  Fee  Schedule 

Transmittal  number  AB-00-09  has  been  reserved  for  Y2k  contingency  planning  and  will  have  a  limited  dtstributkm. 

Implementing  Instructtons  for  Servtees  Provkled  in  Religtous  Nonmedk»l  Health  Care  Institutkxis 

Medteare  Secondary  Payer— ldentifk:atk)n  and  Write  Off/Adjustment  of  Mednare  Secondary  Payer  Settlement  Related 
Group  Health  Plan  Based  /Accounts  Receivable,  and  Write  Off  of  Unsupportable 

Correction  to  Coordinatkxi  of  Benefits  Contractor  Numbers 

New  Waived  Tests— Effective  Data  Receipt 

Questions  and  Answers  Regarding  the  Prospective  Payment  System  for  Outpatient  Rehabilitation  Servk»s  and  Physkal 
Medicine  Cun-ent  Procedural  Terminotogy  Coding  Guidance 

Delay  of  Hypertaric  Oxygen  Therapy  Coverage  Polk:y 

Instructions  to  All  Medk»re  Contractors  for  Reporting  Audited  Year  2000  Costs  on  the  Final  Administrative  Costs  Pro- 
posals 

Clarification  of  Liver  Transplant  Poltey 

ConsolkJated  Billing  for  Skilled  Nursing  Facilities— The  Balanced  Budget  Refinement  Act  of  1999 

Access  to  Eligibility  Data  by  Eligibility  Verifk»tk>n  Vendors 

Guidance  on  /^ril  Release  Implementation 


State  Operations  Manual 

Provider  Certification 

(HCFA  Pub.  7) 

(Superintendent  of  Documents  No.  HE  22.8/12) 


14 


•       Nurse  AkJ  Training  and  Competency  Evaluatton  Programs  and  Competency  Evaluatk)n  Programs 


Peer  Review  Organization  Manual 

(HCFA  Pub.  IS) 

(Superintendent  of  Documents  No.  HE  22.8/8-15) 


81 


Peer  Review  Organization  Responsibilities 

Background 

Statutory  Authority  for  Memorandum  of  Agreement 

Scope 

Provider  Memorandum  of  Agreement  Specifications 

Introductkxi 

Intennediary/Carrier  Memorandum  of  Agreement  SpecifKations 


Hospital  Manual 

(HCFA  Pub.  10) 

(Superintendent  of  Documents  No.  HE  22.8/2) 


748 
749 


750 


HCFA  Common  Procedure  Coding  System  for  Hospital  Outpatient  Radk>logy  Sennces  and  Other  Diagnostk:  Procedures 

Oral  Cancer  Drugs 

Oral  Anti-Nausea  Dmgs  as  Full  Therapeutk:  Replacements  for  Intravenous  Dosage  Forms  as  Part  of  a  Cancer 

Chemotherapeutk:  Regimen 
Claims  Processing  Tinoelines  


Home  Health  Agency  Manual 

(HCFA  Pub.  11) 

Superintendent  of  Documents  No.  HE  22.8/5 


292 


Claims  Processing  Tinwliness 

SIdlied  Nursing  Facility  Manual  (HCFA  Pub.  12)Superintendent  of  Documents  No.  HE  22.8/3 


362 


•       Claims  Processing  Tinwliness 


Rural  Health  Clinic  Manual  &  Federally  Qualified  Health  Centers  Manual  (HCFA  Pub.  27)  Superintendent  of  Documento  No.  He  22M 

19M5 


35 


•       Claims  Processing  Timeliness 


Renal  Dialysis  Facility  Manual  (Non-HospHai  Operated)  (HCFA  Pub.  29)  Superintendent  of  Documents  No.  22. 8^13 


•      Claims  Processing  Timeliness 
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Transmittal 
No. 


Manual/Subject/Publication  No. 


HoaplM  Manual  (HCFA  Pub.  21)  SuparliHandant  of  Doeunwnts  No.  HE  22.  an» 


58 


•       Clainte  Processing  Timeliness 


OutMMMit  Ptiyslcal  TiMrapy  and  Comprahanalw  Oulpetlant  RafiabWHaUon  Facility  Manual  (HCFA  Pub.  9)  Superintendent  of 
^^  Documanta  Ho.  HE  22.  M 


•       Claims  Processing  Timeliness 


Cowaraga  laauaa  Manual  (HCFA  Pub.  6)8uparintandant  of  Documents  No.  HE  22.  >/14 


122 
123 


•  External  Counterpulsation  for  Severe  Angina 

•  Osteoger^  Stimulation 


Provider  Raimburaainant  Manual    Part  1  (HCFA  Pub.  1»-1) 
(Superintendent  of  Docunwnta  No.  HE  22  JM) 


413 


•       Travel  Expense 


Stala  Medlaaid  Manual 
Part  2— State  Organitation  and  General  Admlnlatratlon  (HCFA  Pub.  4S-2)  Superintendent  of  Documenta  No.  HE  22.  8/10 


92 


•       Compliance  with  Disclosure  of  Information  on  Ptiysidan  Incentive  Plan  Regulations 


(HCFA  Pub.  88) 


00-01 
0(M)2 
00-03 


Report  of  Pttysidanfl/Practttioners.  Providers  and/or  Other  Health  Care  Suppliers  Exduded/Relnstated-December  1999 
Report  of  Physicians/Practitioners,  Providers  and/of  Other  Health  Care  Suppliers  Exduded/Reinstated-^lanuary  2000 
Report  of  Physicians/Practitioners.  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— February  2000 


[April  2000  through  June  2000] 


413 
414 


InlamMdiery  Manual 

Part  2— CMma  Prooeaa 

(HCFA  Pub.  1»-2) 

(Superintendent  of  Documents  No.  HE  22JM) 

Assessment  of  Benefit  Savings  Attributable  to  Medical  Review  Activities 

These  Manual  Changes  Reflect  Budget  Performance  Requirements  implemented  in  Fiscal  Year  2000  for  the  Beneficiary 
Telephone  Customer  Service  


(HCFA  Pub.  13-3) 
(Superintendent  of  Documanta  No.  HE  22M9) 


1792 
1793 
1794 
1795 

1798 
1797 

1798 

1798 


Payment  for  Blood  Clotting  Factor  Administered  to  Hemophilia  Inpatients 

Clarification  of  Reimbursement  for  Transfers  That  Result  In  Same  Day  Hospice  Discharge  and  Admission 

BiMing  for  Atxytion  Services 

Review  of  Form  HCFA-1 450  for  Inpatient  and  Outpatient  BMs 

Review  of  Hospice  Bills 

Provider  Electronic  BilUng  File  and  Record  Formats 

Routine  Services  and  Appliances 

Pneumococcal  Pneumonia.  Influenza  Virus  and  Hepatitis  B  Vaccines 

Limitation  of  Liability  for  Provider  Claims  Under  Parts  A  and  B  of  Medicare  Program 

Medical  Review  for  Coverage  of  Skilled  Nursing  Facility  Services 

Medk»re  Rural  Hospital  Flexibilily  Program 

Requirements  for  Critical  Access  Hospital  Sen^ices  and  Critical  Access  Hospital  Long-Term  Care  Services 

Payment  for  Services  Furnished  by  a  Critical  Access  Hospital  Sen^ioes 


Part  2— Claims  I 
(HCFA  Pub.  14-2) 
(Superimendanl  of  Documanta  No.  HE  22J/7) 


141 


These  Manual  Changes  Reflect  Budget  Perfomiance  Requirements  Implemented  in  Fiscal  Year  2000  for  Beneficiary 
Telephone  Customer  Sennoe  
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Transmittal 
No. 


Manual/Subject/Publication  No. 


Carriers  Manual 

Part  3— Claims  Process 

(HCFA  Pub.  14-3) 

(Superintendent  of  Documents  No.  HE  22.8/7) 


1664 

1665 
1666 
1667 


1668 


1669 


Payment  for  Oral  Anti-Emetic  Drugs  When  Used  as  Full  Replacement  for  Intravenous  Anti-Emetic  Drugs  as  Part  of  a 
Cancer  Chemotherapeutic  Regimen  Claims  Processing  Jurisdiction 

Con-ection  in  Section  G,  to  the  Type  of  Service  for  78267  and  78268 

Chiropractic  Services 

Reasonableness  and  Necessity 

Billing  for  Pneumococcal,  Hepatitis  B,  and  Influenza  Virus  Vaccines 

Billing  Requirements 

Payment  Requirements 

Simplified  Roster  Bills  ..    '^ 

Durable  Medical  Equipment,  Prosthetic,  and  Orthotic  Supplies:  Contents  have  been  moved  to  the  Program  Integnty  Man- 
ual (Pub.  83) 

Medical  Review  Program  General  Information:  Contents  have  been  moved  to  the  Program  Integrity  Manual  (Pub.  83) 

Fraud  and  Abuse  Background,  Exhibits  and  Appendrces:  Contents  have  been  moved  to  the  Program  Integrity  Manual 
(Pub.  83) 

Durable  Medteal  Equipment  Regtonal  Carrier  Billing  Procedures 


A-00-17 

A-00-18 

A-00-19 
A-00-20 
A-00-21 
A-Oa-22 

A-OO-23 
A-00-24 

A-OO-25 
A-00-26 

A-OO-27 
A-00-28 
A-00-29 
A-00-30 


A-00-31 
A-00-32 

A-00-33 
A-00-34 
A-00-35 
A-00-^ 
A-00-37 


B-00-14 

B-00-15 

B-00-16 
B-0&-17 
B-00-18 
B-00-19 
B-00-20 
B-00-21 
B-00-22 


Program  Memorandum 

intermediaries  (HCFA  Pub.  60A) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


Change  to  FY  2000  Hospital  Prospective  Payment  System  Polteies  as  Required  by  the  Medicare,  Medk:akj.  and  Stale 
Child  Health  Insurance  Program  Balanced  Budget  Refinement  Act  of  1999,  P.  L.  106-113 

Fiscal  Intermediary  Community  Mental  Health  Center  Enrollment  and  Change  of  Ownership  Site  Visit  Process  and  Co- 
ordination with  National  Site  Visit  Contractor 

Implementatton  of  Provider  Enrollment,  Chain  and  Ownership  System 

The  Report  of  Benefit  Savings 

Revised  Outpatient  Code  Editor  Specifkations  for  the  Outpatient  Prospective  Payment  System 

Instructions  For  Reporting  Additkxial  Detailed  Infonnatron  of  Fonri  HCFA-750  Contractor  Finanaal  Report  (Fiscal  Inter- , 
mediaries  Only) 

Hospital  Outpatient  Prospective  Payment  System  Implementatton  Instmcttons  oi.  ii-.j 

Upcoming  Training  on  Home  Health  Prospective  Payment  System,  Outpatient  Prospective  Payment  System  and  Skilled 
Nursing  Prospective  Paynient  System  Refinements  and  ConsolkJated  Billing 

Provider  Statistical  and  Reimbursenwnt  Report  ..  ^.         ,,..        o,       .«».» 

Payment  of  Skilled  Nursing  Facility  Claims  for  Benefreiaries  Disenrolling  from  Temiinating  Medicare+Choice  Plans  wno 
Have  Not  Met  the  3-Day  Stay  Requirement 

Permitting  Reclassifkation  of  Certain  Urtjan  Hospitals  as  Rural  Appltoatton  Procedures 

Clariftoation  of  Provider  Cost  Report  Filing  Requirements 

Electronc  Filing  of  Provider  Cost  Reports;  Home  Health  Agencies  and  Skilled  Nursing  Facilities 

Announcement  of  Medk»re  Rural  Health  Clinks  and  Federally  Qualified  Health  Centers  Payment  Rate  Increases  and 
Poltoy  Clariftoations  and  Guktence  for  Servtoes  Furnished  by  Rural  Health  Clinics  and  Federally  Qualified  Health  Cen- 
ters 

Reporting  a  Patient's  Reason  for  Visit  on  a  Part  A  Outpatient  Claim  „    „    .      ,^        ^    u*.  i-. 

Effectuating  Favorable  Final  Appellate  Dedstons  That  a  Beneficiary  is  "Confined  to  Home  —Regional  Home  Health  inter- 
mediaries Only 

Education  and  Outreach  to  Ckwrdinatton  of  Benefits  Trading  Partners 

ProvkJer  Statisttoal  and  Reimbursement  Report 

Revised  Outpatient  Code  Editor  Speciftoations  for  the  Outpatient  Prospective  Payment  System 

Hospital  Outpatient  Prospective  Payment  System  Implementation  Instmctions 

Une  Item  Denials  and  the  Reporting  of  Savings  Generated  by  Claim  Expanston  and  Line  Item  Processing 


Program  Memorandum 

Carriers 

(HCFA  Pub.  608) 

(Superintendent  of  Documents  No.  HE  22.8/8-5) 


Revistons  to  Durable  Medteal  Equipment  Regional  Carrier  Infomiatkjn  Fomi  (DIF)  Immunosuppressive  Drugs  Durable 

Medtoal  Equipment  Regtonal  Carrier  Fomi  (latest  revtston  7/25/95)  d,„„«, 

Change  to  Health  Insurance  Claim  Fomi  HCFA-1 500  Instmctions  for  Processing  Physiaan  Claims  in  Gtobal  Payment 

Systems  .     „  .  ^    . 

Provkler  Education  Arttele:  Role  of  Phystoians  in  the  Home  Health  Prospective  Payment  System 
Emergency  Changes  to  the  2000  MedtoarePhystoian  Fee  Schedule  Database 
Emergency  Changes  to  the  2000  Medkare  Phystoian  Fee  Schedule  Database 
Durable  Medfcal  Equipment  Regtonal  Carrier  Report  on  Expanston  of  Immunosuppressive  Drugs 
Collectton  and  Submisston  of  Data  for  the  Provider  Enrollment  and  Chain  Ownership  System 

2000  Jurisdtotton  List  ^  ,>        .  ^ ,     .  i..  t^.  »a«,«--«. 

Durable  Medfcal  Equipment  Regkinal  Carriers  and  New  Oral  Anti-Cancer  Dmgs  Approved  for  Use  by  Medicare 
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Transmittal 
No. 

Manual/S<itiiect/Publ(cation  No. 

B-00-23 
B-0&-24 

B-00-25 
B-00-26 

B-00-27 

B-00-28 

B-00-29 

B-00-31 
B-00-32 
B-00-33 


Business  Requirements  For  Processing  Physician  Encounter  Data  In  The  HCFA  Data  Center 

Issues  Involving  Certificates  of  Medical  Necessity  Certified  Medical  Necessity  and  Cover  Letters  for  Certified  Medical  Ne- 
cessity 

New  Temporary  K  Codes  for  Hydrogel  Impregnated  Qauze  * 

Carrier  Adjustments  to  be  Made  for  Payment  for  HCFA  Common  Procedure  Coding  System  Code  90669,  PneunrKX»ccal 
Conjugate  Vaccine.  Polyvalent,  for  Intramuscular  Use 

Durable  IMedical  Equipment  Regional  Camers  Common  Wortdng  File  Changes  for  Codes  J8999,  E0784,  E0781,  A4230- 
4232.  E0616,  and  E0749 

Billing  of  Influenza  (Ru)  and  Pneumococcal  Pneunxxtia  Vaccine  Virus  Claims  for  Authorized  Centralized  Billing  Providers 
to  be  Processed  Through  One  Destgrwted  Carrier 

Correct  Effective  Date  for  Adjustment  in  Payment  Amounts  for  New  Technology  Intraocular  Lenses  Furnished  by  Medi- 
care-Approved Ambulatory  Surgical  Centers 

Clarification  of  Billing  for  G01 70  and  G01 71 

Use  of  Common  Procedural  Terminology  Code  33999  for  Transmyocardial  Revascularization 

Common  Procedural  Temilnology  Codes  99214  and  99233 

Changes  to  Correct  Coding  Edits,  Version  6.2,  Effective  July  1.  2000 


(HCFA  Pub.  eOA/B) 
(Superintendent  of  Docmnents  No.  HE  22.8ra-^ 


AB-OO-21 
AB-00-22 

AB-0&-23 
AB-00-24 

AB-00-25 
AB-00-26 
AB-00-27 
AB-00-28 
AB-^X>-29 

AB-00-30 
AB-00-31 


AB-0&-32 
AB-00-33 
AB-00-34 
AB-00-35 
A&-00-36 
AB-00-37 
AB-00-38 
AB-00-39 
AB-00-40 
AB-00-41 
AB-00-42 
AB-00-43 
AB-00-44 

AB-00~45 

AB-00~46 
AB-00^7 
AB-00-48 

AB-00^9 
AB-00-50 
A&-00-51 
AB-00-52 
AB-00-53 
AB-00-54 
AB-^)0-55 
AB-00-56 

AB-00-57 
AB-00-58 
AB-00-59 

AB-00-60 


Self-Administered  lnjectat)4e  Drugs  and  Biologicals 

"No  Fee"  Policy  for  Medicare  Contractors'  Provider  Education  and  Training  Activities  Program  Management  and  Medi- 
care Integrity  Program  Funded  Activities 

Medigap  (Medicare  Supplemental  Insurance)  Insurers  Fraud  Referrals 

Developnient  and  Dissemination  of  a  Product  Classification  List  for  HCFA  ComnKXi  Procedure  Coding  System  Code 
L0430 

Contractor  Testing  Requirements 

July  Quartarty  Update  for  2000  Durable  Medical  Equipment.  Prosthetics  Orthotics,  and  Supplies 

Medicare  Secondary  Payer  Goverrwnent  Performance  and  Results  Act  Goal  for  Fiscal  Year  2000 

Update  of  Rates  for  Ambulatory  Surgical  Center  Payments 

Comprehensive  Error  Rate  Testing  Program — Medicare  Contractor  Change  Requirements  and  Medicare  Part  B/Durable 
Medical  Equipment  Regional  Carrier  Starxlard  System  Change  Requirements 

Implementing  Instructions  for  Services  Provided  in  Religious  Nonmedical  Health  Care  Institutions 

Sending  Common  Working  File  Referrals  for  Initial  Enrollment  Questionnaire  and  Internal  Revenue  Services/Social  Secu- 
rity Administration/Health  Care  Financing  Administration  Data  Match  Records  to  Vhe  Coordination  of  Benefits  Con- 
tractor 

New  Waived  Tests 

Processing  of  Medicare+Choice  Encounter  Data  at  the  Health  Care  Financing  Administration  Data  Center 

Program  Integrity  Management  Reporting  System 

Furttwr  Guidance  on  April  Release  Implementation 

Transfer  of  Initial  Medicare  Secondary  Payer  Development  Activities  to  the  Coordination  of  Benefits  Conti^ctor 

Notice  of  New  Interest  Rate  for  Medicare  Overpayments  and  Underpayments 

Consolidation  of  Program  Memorarxlums  for  Outpatient  Rehabilitation  Therapy  Services 

Consolidation  of  Program  Memorandums  for  Outpatient  Rehabilitation  Therapy  Services 

Written  Statements  of  Intent  to  Claim  Medicare  Benefits:  60-Day  Grace  Period 

Procedures  for  tne  Benefit  Integrity  and  Medical  Review  Units  on  Unsolicited  Voluntary  Refur>d  Checks 

Claims  Processing  Instiijctions  for  ttte  Medk:are  Coordtoiated  Care  Demortstration 

Program  Memorandum  on  Written  Statemertts  of  Intent  to  Claim  Mednare  Benefits 

Medk^re  Coverage  of  Non-Invasive  Vascuiar  Studies  When  Used  to  Monitor  the  Access  Site  of  End-Stage  Renal  Dis- 
ease Patients 

Award  of  Medk»re+Chok»  Contract  to  Sterling  Life  Insurance  Co..  kw.  for  Modtcam^Ctmice  Private  Fee-for-Sennce 
Plan 

Health  Care  Firtancir>g  Administretion  Polky  for  Disctosure  of  Indivklually  ktontifiable  Informatkm 

Release  to  Be  Implemented  Jurte  5,  2000 

Model  Acknowledgment  Letters  for  VaM  and  InvaHd  Written  Statements  of  Intent  to  Claim  Medk»re  Benefits  (As  Ref- 
erenced in  PM  Transmittal  AB-99-88) 

Program  Memorandum  on  Statements  of  Intent  to  File  Claims  tor  Claims  Filing  Perkxto  that  End  on  December  31. 1999 

Medk:are  Fraud  Information  Specialist  Position 

Claims  Processing  Instructiorts  for  Claims  Submitted  With  a  Written  Statement  o4  Intent 

Assisted  Sukade  Funding  Restriction  Act  of  1997  (P.  L.  105-12) 

Suspenston  of  ftetional  Coverage  PoUcy  on  Electrostimulation  for  Wound  Heafing 

Modified  Procedures  for  Sharing  Health  Care  Financmg  Administration  Data  with  ttte  Department  of  Justice 

Hemodialysis  Ftow  Study 

Menwrandum  of  Understarxling  Between  the  Office  of  Inspector  General  and  tfie  Department  of  Justice — Sharing  Fraud 
Referrals 

Contractor  Updating  of  the  International  Clasatficatton  of  Diseases.  Nktth  Reviston.  Clinical  Modification 

Guktarwe  on  Implementatton  of  the  Calendar  Year  2000  Third  Quarter  Release 

Correction  to  July  Quarterly  Update  tor  2000  Durable  Medical  Equipment  Prosthetics.  Orthotics,  and  Supplies  Fee 
Schedule 

Future  Software  Releases 
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Transmittal 
No. 


Manual/Subject/Publk»tion  No. 


AB-00-61 
AB-00-62 
AB-00-63 
AB-00-64 
AB-00-65 


Now  WdivGd  Tosts 

Rescinding  Change  Requests  Numbers  1001 ,  1 108,  1 1 16.  and  1 163 

Ocular  Ptiotodynamk:  Therapy 

Medk»re  Summary  Notk»  Implementatkxi  at  Seven  Contractor  Sites 

Business  and  System  Requirements  for  the  Home  Health  Prospective  Payment  System 


State  Operations  Manual— Provider  CertlflcatkMi 

(HCFA  Pub.  7) 

Superintendent  of  Documents  No.  HE  22.8/12 


16 


17 


MedKare/MednakJ  Certification  and  Transmittal.  Form  HCFA-1539 

Change  in  Size  or  Locatkm  of  Participating  Skilled  Nursing  Facility  and/or  Nursing  Facility 

Regtonal  Office  Verifying  Continued  Compliance  with  Exclusion  Criteria  by  Currentty  Excluded  Hospitals  or  Units 

Change  in  Size  or  Locatton  of  Paitidpating  Skilled  Nursing  Facility  and/or  Nursing  Facility 

Change  in  Provider  Location  and/or  Bed  Complenrtent— Other  Than  Distinct  Part 

Conditton  of  Partteipation:  Patients'  Rights  


Hospice  Manual 

(HCFA  Pub.  10) 

(Superintendent  of  Documents  No.  HE  22M2) 


751 
752 
753 
754 
755 
756 


757 


Payment  for  Btood  Ctotting  Factor  Administered  to  Hemophilia  Inpatients 
Billing  for  Mammography  Screening 
Billing  for  Atx>rtion  Sennces 

PneunrK)coccal  Pneumonia,  Influenza  Virus,  and  Hepatitis  B  Vaccines 
Disctosure  of  Itemized  Statement  to  an  Individual  for  Any  Item  or  Senrice  ProvkJed 
Fraud  and  Abuse— General.  Contents  have  been  moved  to  the  Program  Integrity  Manual  (Pub.  83) 
Focused  Medfcal  Review:  Contents  have  been  moved  to  the  Program  Integrity  Manual  (Pub.  83) 
Billing  for  Part  B  Intermediary  Outpatient  Occupatkxnal  Therapy  Sennces:  Contents  have  been  moved  to  the  Program  In- 
tegrity Manual  (Pub.  83)  ..,,„..  „-v 
Spedal  Instructions  for  Billing  Dysphagia:  Contents  have  been  moved  to  the  Program  Integnty  Manual  (Pub.  83)  . 
Medicare  Rural  Hospital  Flexibility  Program 

Requirements  for  Critical  Access  Hospital  Servrces  and  Critical  Access  Hospital  Long-term  Care  Servk»s 
Payment  for  Servrces  Fumished  by  a  Critical  Access  Hospital  ^_ 


Home  Health  Agency  Manual 

(HCFA  Pub.  11) 

Superintendent  of  Documents  fto.  HE  22.8/5 


293 
294 
295 


Billing  for  Pneumococcal  Pneumonia.  Influenza  Virus,  and  Hepatitis  B  Vaccines 

Disctosure  of  Itemized  Statement  to  an  Indivklual  for  Any  Item  or  Sennce  Provkled 

Fraud  and  Abuse— General:  Contents  have  been  moved  to  the  Program  Integrity  Manual  (Pub.  83) 

Billing  for  Part  B— Outpatient  Physfcal  Therapy  Services:  Contents  have  been  moved  to  the  Program  Integrity  Manual 

(Pub.  83) 
Focused  Medteal  Review:  Contents  have  been  moved  to  the  Program  Integrity  Manual  (Pub.  83)  


Skilled  Nursing  Facility  Manual 

(HCFA  Pub.  12) 

Superintendent  of  Documents  No.  HE  22.8/3 


363 

• 

364 

• 

365 

• 

366 

• 

Special  Billing  Instructions  for  Pneumococcal  Pneumonia.  Influenza  Virus  and  Hepatitis  B  Vaccines 
Distinct  Part  of  an  Institution  as  a  Skilled  Nursing  Facility 
Disclosure  of  Itemized  Statement  to  an  Indivklual  for  Any  Item  or  Sennce  Provided 
Fraud  and  Abuse— General:  Contents  have  been  rttoved  to  the  Program  Integrity  Manual  (Pub.  83) 
Focused  Medteal  Review:  Contents  have  been  moved  to  the  Program  Integrity  Manual  (Pub.  83) 
Billing  Part  B  Intennediary  Outpatient  Phystoal  Therapy  Bills:  Contents  have  been  moved  to  the  Program  Integnty  Manual 
(Pub.  83)  .^_^ 


Rural  Health  Clinic  Manual  ft  Federally  Ghiallfiad 


36 


Health  Centers  Manual 
(HCFA  Pub.  27) 
Superintendent  of  Documents  No.  He  22.  8/19:985 
Disctosure  of  Itemized  Statement  to  an  Indivklual  for  Any  Item  or  Service  Provkled 


Renal  Dialysis  Facility  Manual 

(Non-Hospital  Operated) 

(HCFA  Pub.  29) 

Superintendent  of  Documents  No.  22.8/13 


90 


Pneumococcal  Pneumonia.  Influenza  Vinjs  and  Hepatitis  B  Vaccines 

Disctosure  of  Itemized  Statement  to  an  Indivklual  for  Any  Item  or  Servfce  Provkled 


43776 

Fad«nd  R«gister/Vol.  67.  No.  125 /Friday.  June  28.  2002 /Notices 

Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 

Transmittal 
No. 

Manual/StJhiMrt/Pubiication  No. 

E8RD  NMwforfc  Organlzatlona  Manual 

(HCFAPub.S1) 

SuparimandaK  ol  DocuwiHa  Mo.  Hg  2ZMA 

10 


Organizational  Stnjctura 

Medical  Review  Board 

Other  Committees 

Nelworlt  Staff 

Administrative  Reports 

Health  Care  Finaiidng  Administration  Meetirig 

Cooperative  Activittes  with  Stale  Survey  Agencies  and  Peer  Review  Organizations 

AnrHjal  Report  Format 


(HCPAPub.21) 
SupeclnlandMit  of  Dodmenta  No.  HE  22.w1B 


80  •       Complelion  of  the  Unifonn  (Institutional  Provider)  Bin  (HCFA-1450)  for  Hospice  Bills 

ao  •      Special  BiMing  Instnjdions  tor  Pneumococcal  Pneumonia.  Influenza  Virus  and  Hepatitis  B  Vaccines 

61  •       Disclosure  of  Itemized  Statement  to  an  Individual  for  Any  Nem  or  Services  Provided 

tt  •       Fraud  and  Atwse:  Corrtents  have  been  moved  to  the  Program  Integrity  Manual  (Pub.  83) 

Focused  Medical  Review.  Comems  have  been  moved  to  the  Program  Integrity  Manual  (Pub.  83) 


Otitpliem  Ptiyalcai  Therapy  and  Comptehenelve 

mnpsDMn  nsnaDHnnon  rsMHiy  mmium 

(HCFAPub.9) 

Superintendent  of  Documents  No.  HE  22JM 


10 
11 
12 


Pneumococcal  Pneumor>ia,  influenza  Virus,  and  Hepatitis  B  Vaccines 

Disclosure  of  Itemized  Statement  to  an  Individual  for  Any  Item  or  Service  Provided 

Fraud  and  Abuse— General:  Contents  have  been  moved  to  the  Program  Integrity  Manual  (Pub.  83) 

Medical  Review  of  Comprehensive  Outpatient  Rehabilitation  Facility  Claims:  Contents  have  been  moved  to  the  Program 

Integrity  Manual  (Pub.  83) 
Focused  Mednal  Review:  Contents  have  been  moved  to  the  Program  Integrity  Manual  (Pub.  83) 
Intermediary  Medical  Review  of  Part  B  Outpatient  Physical  Therapy:  Contents  have  been  moved  to  the  Program  Integrity 

Manual  (Pub.  83) 


(HCFA  Pub.  6) 
Sup9nfliMI09nt  of  DOCUflMfltS  No*  HE  22*wi4 

124 

•      Pancreas  Transplants 

(HCFA  Pub.  1S-1) 
(Superintendent  of  Documenta  No.  HE  22Jr4) 

414 


415 


416 


Effective  Date  of  Change  in  Bed  Size  and/br  Bed  Designation(s)  of  Participating  Skilled  horsing  Facility  and/or  Nursing 

Facility  Flequirsments  for  Distinct  Part  Certification 
Changes  in  Bed  Size  of  Participating  Skilled  Nursing  Facility  and^or  (Cursing  Facility 
General  Request  Filing  Requirements 
Exceptions 

Charige  in  Designated  Bed  Locatton(s) 

Coat  ftaport  Requirement  after  Change  in  Bed  Size  anchor  Change  in  Designated  Bed  Locatk)n(8) 
Historical  Costs 

Purchase  of  FadtNy  as  Ongoing  Operation 
Useful  Life  of  Depreciable  Assets 
Salvage  Value 
Disposal  of  Asaets 

Gains  or  Loss  on  Disposal  of  Daprsdable  Assets  (Exdudktg  Involuntary  Conversions) 
BonaFideSale 

Sale  and  Leaaeback  and  Lease-Purctwae  Agreement 
Right  to  Board  Hearing 
indivMual  Appeals 
Group  Appeals 
ExpedHed  JudkM  Review 
Request  for  Board  Hearing  or  for  ExpedWad  JudWal  fWvtaw 


Transmittal 
No. 


36 


00-04 
00-05 
00-06 


1800 
1801 
1802 
1803 


1804 


1805 


1806 
1807 
1808 
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Manual/Sut>iect/Publication  No. 


Provider  fMmbursement  Manual— Part  2 

Provider  Cost  Reporting  Forms  and  Instructions 

Chapter  18— Form  HCFA-2068-92 

(HCFA  Pub.  15-2-32) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


Home  Health  Agency  Cost  Reporting  Form  HCFA-1 728-94 


State  Medicaid  Manual— Part  4/Servloea 

(HCFA  Pub.  45-6) 

Superintendent  of  Documenta  No.  HE  22J/10 


Updates  ingredient  prices  used  by  States  to  establish  upper  limits  for  prescription  drugs 


Medicare  Program  Integrity  Manual 
(HCFA  Pub.  83) 


Medical  Review  and  Benefit  Integrity  Programs 

Sources  to  Identify  Aberrancies,  and  Devetoping  Fraud  or  Abuse  Cases 

Corrective  Actions 

Examples  of  Fraudulent  Activities 

Items  and  Services  Having  Special  Durable  Medical  Equipment  Regional 

Carrier  Review  Considerations 

Intennediary  Medical  Review  Guidelines  for  Specific  Services 

Medical  Review  Reports 

Program  Memoranda 

Medical  Review  Information  Reported  Electronically 


MedlcareMedicald 

Sanction— Reinstatement  Report 

(HCFA  Pub.  69) 


Report  of  Physicians/Practitioners.  Providers  and/or  Other  Health  Care  Suppliers  Excluded  Reinstated— March  2000 
Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Exduded/Reinstated— Apnl  2000 
Report  of  Physicians/Practitioners.  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— May  2000 


[July  through  SeptemtMr  2000] 

Intermediary  Manual 

Part  3— Claims  Procesa 

HCFA  Pub.  13-3) 

(Superintendent  of  Documents  No.  HE  22.8/6) 


Provider  Electronic  Billing  File  and  Record  Fomiats 

Prostate  Cancer  Screening  Tests  and  Procedures 

Bill  Review  for  Partial  Hospitalization  Sendees  Provided  in  Community  Mental  Health  Centers 

Information  Regarding  the  Release  of  Medicare  Eligibility  Data 

New  Policy  on  Releasing  Eligibility  Data 

Advise  Your  Providers  and  Networt(  Service  Vendors 

Networt(  Service  Agreement 

Review  of  Fonn  HCFA-1450  foi-  Inpatient  and  Outpatient  Bills 

Outpatient  Sen/tees 

Hospital  Outpatient  Partial  Hospitalization  Services 

Calculating  the  Part  B  Payment 

Addition,  Deletion  and  Change  of  Local  Codes  ■  .      f.,.,^^  e„«»-« 

Reporting  Hospital  Outpatient  Sen/ices  Using  Health  Care  Financing  AdministratKjn  Common  Procedure  Coding  system 

Stem  Cell  Transplantation 

Alk)genelc  Stem  Cell  Transplantation 

Autotogous  Stem  Cell  Transplantation 

Acquisition  Costs 

ParK:reas  Transplants 

Screening  Pap  Smears  and  Screening  Pelvic  Examinations 

Billing  by  Home  Health  Agencies  Under  Cost/Interim  Payment  System  Reimbursement 

Billing  by  Home  Health  Agencies  Under  the  Home  Health  Prospective  Payment  System 

When  Bills  Are  Submitted 

Billing  for  Nonvisit  Charges 

Durable  Medical  Equipment  Furnished  as  a  Home  Health  Benefit 

More  Than  One  Agency  Furnished  Home  Health  Sendees 

Home  Health  Sennces  Are  Suspended  or  Terminated  Then  Reinstated 

Preparation  of  a  Home  Health  Billing  Form  In  No-Payment  Situations 

Billing  for  Part  B  Medical  and  Other  Health  Services 

Reimbursement  of  Home  Health  Agency  Claims 
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1809 


Osteoporosis  Injections  as  Home  Health  Agency  Benefit 

Completion  of  Fomi  HCFA-1450  for  Home  Health  Agency  Billing  Under  Home  Health  Prospective  Payment 

Requests  for  Anticipated  Payment 

Home  Health  Prospective  Payment  System  Claims 

Home  Health  Prospective  Payment  System  Claims  When  No  Request  for  Anticipated  Payment  Was  Sutxnitted 

Background  on  Home  Health  Prospective  Payment  System 

Creation  of  Home  Health  Prospective  Payment  System 

Regulatory  Implementation  of  Home  Health  Prospective  Payment  System 

Commonalities  of  the  Cost  Reimbursement  and  Home  Health  Prospective  Payment  System  Environment 

Effective  Date  and  Scope  of  Home  Health  Prospective  Payment  Sy«tom  for  Claims 

Cortfiguration  of  the  Home  Health  Prospective  Payment  System  Environment 

New  Software  for  the  Home  Health  Prospective  Payment  System  Environment 

The  Honw  Health  Prospective  Paynwnt  System  Episodes 

Effect  of  Election  of  Health  Maintenance  Organization  and  ENgiMily.  Changes  on  Home  Health  Prospective  Payn>ent  Sys- 
tem Episodes 

Split  Percentage  Payment  of  Episodes  and  Development  of  Episode  Rates 

Basts  of  Medicare  Prospective  Paynwnt  System  arxl  Case  Mix 

Coding  of  Home  Health  Prospective  Payment  System  Episode  Case-Mix  Groups 

On  Home  Health  Prospective  Payment  System  Claims:  Research  Group  and  Health  Insurance  Prospective  Payment 
System  Codes 

Composition  of  Health  Insurance  Prospective  Payntent  System  Codes  for  Home  Health  Prospective  Payment  System 

Significance  of  Health  Insurarwe  Prospective  Payment  Systems 

Overview  of  the  Provider  Billing  Process  Under  Home  Health  Prospective  Payment 

Overview — Grouper  Links  Assessment  and  Payment 

Overview    Health  Insurance  Query  Access  System  Shows  Primary  Home  Health  Agency 

Overview— Request  lor  Anticipated  Payment;  Submisston  and  Processing  Establist>es  Home  Health  Prospective  Payment 
System  Episode  and  Provides  First  Percentage  Payment 

Overview— Claim  Submisskxi  and  Processing  Compteles  Home  Health  Prospective  Payment  System  Payment,  Ctoses 
Episode  tnd  Performs  A-6  Shift 

Overview— Payment.  Claim  Adjustments  and  Cancellations 

Definitran  of  the  Request  for  Antkripated  Payment 

Definrtk>n  of  Transfer  Situatkxi  Under  Home  Health  Proepective  Payment  System 

Paynwnt  Effects 

Paynwnt  When  Death  Occurs  During  a  Horrw  Health  Prospective  Paynwnt  System  Episode 

Adjustments  of  Episode  Payment— Low  Utilizatkxi  Payment  Adjustments 

Adjustnwnts  of  Episode  Payment— Low  Utilizatksn  Payment  Adiustment 

Adjustments  of  Episode  Payment— Special  Submissk)n  Case:  "No-Request  Antk:ipated  Paymenf'  Low  Utilizatkm  Pay- 
ment Ac^ustments 

Adjustments  of  Episode  Paymerrt— Therapy  ThreshoW 

Adjustments  of  Episode  Paynwnt — Partial  Episode  Payment 

Adjustments  of  Episode  Paynwrd— Significant  Char>ge  in  Corxitkm 

Adjustnwnts  of  Episode  Paynwnt— Outlier  Payrrwnts 

Adjustnwnts  of  Episode  Paynwrrt— Exclusivity  artd  Multiplicity  of  Adjustments 

Seven  Scerwhos  lor  Home  Health  Prospeptiv  Paynwnt  Adjustment 

General  Guktance  on  Line  Item  BUHng  Under  Home  Health  Proepective  Payment  System 

Acronym  TaiJie 

Home  Health  Prospective  Payment  System  Consolktated  Billing  and  Primary  Honw  Health  Agency 

New  Common  Working  File  Requirenwnts  for  the  Home  Health  Prospective  Payment  System 

Creatkxi  of  the  Health  Insurance  Query  System  for  Home  Health  AgerKies  And  Hoepces  in  the  Common  Working  File- 
Replacement  of  Health  Insurance  Query  System  kx  Home  Health  Agerwies 

Health  Insurance  Query  Access  System  Inquiry  and  Responae 

Timeliness  and  Limitattons  of  Health  Insurartoe  Query  System  for  Home  Health  Agerwy  Responses 

Inquiries  to  Regkxwl  Home  Health  IntermedUuies  Based  on  Health  Insurance  Query  System  for  Home  Health  Agency 
Responses 

Natk>nal  Home  Health  Prospective  Paynwnt  Eptsode  History  File 

Opening  and  Length  of  Honw  Health  Prospective  Paynwrit  System  Episodes 

Ckwing.  Adjusting  and  Prioritizing  Home  Health  Prospective  Payment  System 

Episodes  Based  on  Request  tor  Anticipated  Paynwnt  and  Home  Health  Prospective  Paynwnt  System 

Episodes  Based  on  Request  for  Antkapated  Paynwnt  and  Home  HeaNh  Ageiicy  Claim  Activity 

Other  Editing  and  Chartges  tor  Home  Health  Prospective  Payriwrrt  System  Episodes 

Prtority  Among  Other  Claim  Types  and  Horrw  Health  Prospective  Paynwnt  System 

Consolktated  Billing,  for  Episodea 

Meduare  Secortdary  Paynwnt  and  the  Home  Health  Prospective  Payment  System  Episode  RIe 

Chart  Sumnwfizing  Effects  of  Request  for  Arttk:ipated  Payment/Claim  Actkxis  on  tfw  Honw  Health  Prospective  Payment 
System  Episode  File 

Home  Health  Prospective  Payment  System  Episode  File  Prioer  Program 

Outpatient  F*rospective  Paynwnt  SyMem  Remittance  Advice  Instructtons  and  3753.  Home  Health  Prospective  Paynwnt 
System  Remittance  Advice  Instructtons 

Under  Arrangenwnts 

Outpatient  Hospital  Psychiatric  Services 

Partial  Hospitalizatton  Services 
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1810 


Definitton  of  Medtoare  Secondary  Payer/Common  Woridng  File 
Medtoare  Secondary  Payer  Maintenance  Transactton  Record  Processing 


Carriers  Manual 

Part  3— Ctalms  Process 

(HCFA  Pub.  14-3) 

(Superintendent  of  Docunwnts  No.  HE  22.8^^ 


1670 
1671 


1672 
1673 


1674 


1675 


1676 


1677 
1678 


Echocardtography  Sendees  (Codes  9330^-93350) 

Magnetk;  Resonance  Angtography 

MagnetK  Resonance  Angtography  Coverage  Summary  i 

Coding  Requirenwnts  * 

Paynwnt  Requirenwnts  artd  Methodotogy 

Format  for  Submitting  Medtoare  Carrier  Claims 

Claims  Editing 

Claims  Processing  Jurisdtotton 

Infonnatton  Regarding  the  Release  of  Medtoare  Eligibility  Data 

New  Polk:y  on  Releasing  Eligibility  Data 

Advise  Your  ProvkJer  and  Networic  Servtoes  Vendors 

Networi(  Servtoe  Agreenwnt 

Stem  Cell  Transplantation 

General 

HCFA  Common  Procedure  Coding  System  and  Diagnosis  Code 

Non-Covered  Condittons 

Edits 

Suggested  Medtoare  Summary  Nottoe/Explanatton  of  Medtoare  Benefits  and  Regtonal  Administrator  Messages 

Screening  Pap  Smear  and  Pelvto  Examinatton 

Screening  Pap  Sirwars     • 

Billing  Requirenwnts 

Common  Worthing  Fite  Edits 

Medtoare  Summary  Nottoes  and  Explanatton  of  Your  Medtoare  Benefits  Message 

Remittance  Advtoe  Nottoes 

Screening  Pelvto  Examinatton 

HCFA  Common  Procedure  Coding  System  and  Payments  Requirements 

Catoulating  the  Frequency 

Common  Working  File  Edits 

Correct  Coding  Requirements 

Diagnosis  Coding  Requirenwnts 

Denial  Messages 

Definitton  of  Medtoare  Secondary  Payor/Common  Wortdng  Fite  Terms 

Medtoare  Secondary  Payor  Maintenance  Transaction  Record  Processing 

Medtoare  Phystoian  Fee  Schedute  Database  2001  Fite  Layout 


Carriers  Manual 

Part  4— Professional  Relations 

(HCFA  Pub.  14--4) 

(Superintendent  of  Documents  fto.  HE  22.8^-4 


22 


Enrollment  Procedures  for  General  Applk^ttoh 


Program  Memorandum 

mtarmadiaries  (HCFA  Pub.  60A) 

(Superintendent  of  Documents  No.  HE  22.8^8-5) 


A-00-38 
A-00-39 
A-00-40 
A-00-41 
A-00-42 
A-00-43 
A-00-44 
A-00-45 
A-00-^ 

A-00-48 
A-00-<49 
AHDO-50 


Change  in  Hosptoe  Payment  Rates,  Update  to  the  Hosptoe  Cap,  Revised  Hosptoe  Wage  Index  and  Hosptoe  Prioer 

Monitoring  Process  for  Skilted  Nursing  Facility  Exceptton  Detenninattons 

Further  Infonnation  on  the  Use  of  Modifier -25  in  Reporting  Hospital  Outpatient  Senrtces 

Transitton  to  the  Home  Health  Prospective  Payment  System 

Coding  Infonnatton  for  Hospital  Outpatient  Prospective  Payment  System  ....  ^ 

Advance  Beneficiary  Notices  for  Seortces  for  Whtoh  Institutional  Part  B  Claims  WiH  be  Processed  by  Fiscal  Intemrwdianes 
Outpatient  Prospective  Payment  System  Contingency  Plans  and  Instructtons 

Interim  Process  for  Certain  "Inpatient  Only"  Code  Changes  „  ^  ^      ^„^  o_  „ 

Skilled  Nursing  Facility  Adjustinent  Billing:  Adjustments  to  Health  Insurance  Prospective  Paynwnt  System  Codes  Resun- 
ing  From  Minimum  Data  Set  Conections  .^     «   _«.^ 

Skilted  Nursing  Facility  Annual  Update:  Prospective  Payment  System  Pricer  and  Health  Insurance  Prospective  Payment 

System  Coding  Changes  ^  ^.      „    .      ^  ^     e     , ,     ,  i,.^,  «^ 

Drogs,  Btotogfcals,  Devtoes  and  New  Technotogy  HCFA  Common  Procedure  Coding  System  Codes  For  Use  Under  the 

Hospital  Outpattent  Prospective  Payment  System  .     .     ..  ^.        0^,.^^  » »aik« 

Payment  of  Skilted  Nursing  Facility  Claims  for  Beneficiaries  DisenrolNng  From  Tenninating  Medicare+Choice  Plans  wno 

Have  Not  Met  ttw  3-Day  Hospital  Stay  Requirement 
Department  of  Veterans  Affairs  Cteims  Adjudtoatton  Servtoes  Project:  Systems  Changes  Needed 
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A-00-51 
A-Oa-52 
A-00-53 
A-OO-54 

A-00-55 
A-0O-S6 
A-00-57 

A-00-58 

A-00-59 
A-00-60 

A-00-61 
A-00-62 


A-00-63 
A-00-64 
A-OO-65 
A-00-66 
A-OO-67 
A-00-68 
A-00-69 
A-00-70 


0  Codes  For  Use  Under  the  Hospital  Outpatient  Prospective  Payment  System 

Community  Mental  Health  Centers  Payment  Instructions  For  Outpatient  Prospective  System  Contingency  Plans 

Proper  Billing  o(  Units  for  Intrathecal  Baclofen  Under  the  Outpatient  Prospective  Payrnent  System 

The  Supplemental  Security  Income  Medicare  Beneficiary  Data  for  Fiscal  Year  1999  for  Prospective  Payment  System 
Hospitals 

Provider  Statistical  and  Reimbursement  Report 

Update  of  Rates  for  Ambulatory  Surgical  Center  Payment 

Payment  of  Skilled  Nursing. Facility  Claims  for  Beneficiaries  DisenroNing  from  Terminating  Medicare+Choice  Plans  Who 
Have  Not  Met  the  3-Day  Stay  Required 

Destroy  Outdated  Stock  of  Medk»re  Summary  Not»es  and  Part  A  Explanatkxi  of  Mednare  Benefits  Under  the  Hospital 
Outpatient  Prospective  Payment  System 

Home  Health  Prospective  Payment  System  Phase  in  Plan,  Contingency  Plan,  and  Instnjcttons 

Standard  Questkxis  and  Ansvvers  for  Benefk^iary  Inquiries  Related  to  the  Hospital  Outpatient  Prospective  Payment  Sys- 
tem 

Update  1— Coding  Informatkm  for  Hospital  Outpatient  Prospective  Payment  System 

File  Descriptk)n8  and  Instructkxis  tor  Retrieving  the  2001  Physk:tan,  Clink»l  Lab,  Durable  Medk:aJ  Equipment,  Pros- 
thetk»/0rth6tKs  and  Supplies  Fee  Schedule  Payment  Amounts  Through  Health  Care  Financing  Administratk>n's  Main- 
frame Telecommuracattons  Systems 

Cost-to-Chaige  Rattos  for  Cateulating  Certain  Payments  Under  the  Hospital  Outpatient  Prospective  Payment  System 

Terminating  State  Access  to  the  Common  Working  File  Eligibility  Data 

Release  of  Internal  Revenue  Service  Data  Elenients  on  EKgibNity  Queries 

Fiscal  Year  2001  Prospective  Payment  System  Hospital  and  Other  Bill  Processing  Changes 

Deactivatwn  of  Inactive  Community  Mental  Health  Center  Mednare  Numbers 

Provkler  ^attstnal  and  Reimbursement  Report 

Background  and  Documentatxx)  for  Correct  Coding  Initiative  and  Unit  of  Servk»  Edits 

Provkier  Statistcal  and  Reimbursement  Report 


Carriers 

(HCFA  Pub.  eOB) 

(Superimandent  of  Oocumants  No.  HE  22JM-S) 


B-00-34 
B-00~3S 

B-oo-ae 

B-00-37 
B-OO-^ 
B-00-39 
B-^XMO 
B-00-41 
B-00-42 
B-00~43 
B-00-44 
B-00-45 

B-Oa-46 
B-00-47 

B-OO-48 
B-00-49 


This  Transmittal  Number  Was  Inadvertently  Skipped  and  WrtI  Not  Be  Used  In  the  Future 

AddMton  of  Five  "WW"  Codas  to  klentity  a  New  Source  tor  Methotrexate 

Returned  IMail— Unk^  Physician  Mentifteatkx)  Number 

Standard  System  Acceptance  of  Primary  Payer  Informatton  at  the  Line  Level 

Additton  of  "WW"  Codes  to  Identify  a  New  Source  tor  an  Oral  Anti-Cancer  Drug  in  Dosages  of  2Smg  and  I00nr«g 

Department  of  Veterans  Affairs  Claims  Adjudkatton  Sen/toes  Protect:  Systems  Changes  flooded 

Final  Update  to  the  2000  Medtoare  Phystoian  Fee  Schedule  Database 

Changes  to  Correct  Codktg  Edits,  Verston  6.3,  Effective  October  1,  2000 

Analysis  of  Servtoes  Provkled  in  Cortgregato  SMings 

New  Temporary  "K"  Codes  tor  Negative  Pressure  Wound  Therapy  Pumps 

Site  Visits  and  EnroHment  of  Independent  Diagnostk:  Testing  Facilities 

Reporting  of  Carrier  Pricing  Mettwdotogy  tor  Influenza  and  Pneumococcal  Vaccinattons  to  Health  Care  Financing  Admin- 

istratkin 
Changes  to  Correct  Coding  Edits,  Verskxt  6.2.  Effective  September  5.  2000 
Additton  of  Special  Processing  Number  39  (Centralized  BHitog  of  Flu  and  Pneumococcal  Pneumonia  Vaccine  Claims)  to 

the  Common  Working  FMe 
Claims  ProcMSing  Instructtons  tor  the  OME  Prosthetic,  Ortholtos  A  Supplies  Competitive  BkMng  Demonstratton 
Implementatton  of  the  Health  Insurance  Portability  and  Accountability  Act  Transactton  Standards 


(HCPA  Pub.  60A/B) 
Of  DocuHMms  No.  HC  22JM-S) 


AB-00-e6 
A&-00-67 

AB-00-68 
AB-00-69 
AB-00-70 
AB-00-71 
AB-00-72 
A&-00-73 
AB-00-74 
AB-OO-75 

AB-00-76 
AB-OO-77 
AB-<)0-78 


Coverage  of  Diabales  Outpatient  Selt-Management  Traintog  Servtoes.  EtfacUve:  July  1. 1{ 

Imptomentatton  of  §4105  of  the  Balanced  Budget  Act  Regardtog  Coverage  of  Diabetes  Outpatient  Self-Management 
Training  Services 

Current  Status  of  Medteare  Program  Memoranda  Issued  Botora  Calendar  Year  2000 

Noooe  Of  New  nnreet  naw  lor  MeoKwe  uverpoymenis  ana  unaerpaymems 

Program  Safeguard  Contractor  lor  Corporate  Inlagrity  Agreements 

Ctakm  Procesairig  Inelrucltons  tar  the  Medteare  Coordtoalad  Cara  Demonstratton 

Medical  Review  Prograesive  Corrective  Action 

Proper  BHing  of  Outpatient  Palhotogy  Servtoaa  Under  the  Ou^paiant  Proepective  Payment  System 

Trmfer  of  toiial  Medtoare  Secondary  Payer  Devetopmeni  AcivMlet  to  ttw  CoonSnalton  of  Benefits  Contractor 

The  Internal  Control  Certifteatton  Statement  Required  by  the  Budgat  and  Pertonnanoe  f^equiraments  for  the  Fiscal  Year 
Endtog  September  30.  2000 

Moowcaaun  oi  MeoKare  roacy  lor  trywwopoiean 

New  Stale  Code  tor  Marytand  ProvMar  Numbers 

neaaonable  Charge  Update  tor  2001  tor  Name  wid  Servtooa.  Ottar  than  Ambulanoe  Sen^teea.  Still  Subject  to  the  Rea- 
sonable Change  Payment  MellK)doiogy 
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Transmittal 
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AB-OO-79 
AB-00-80 
AB-00-81 
AB-00-82 
AB-00-83 
AB-00-^ 
AB-00-85 
AB-00-86 

AB-00-87 
AB-00-88 
AB-00-89 

P 
AB-00-90 


Establishment  of  Contractor  Numbers  for  Program  Safeguard  Contractors 

Instruction  Implementatton  Reporting 

Self-Administered  Injectable  Drugs  and  Btolognals 

Update  of  Rates  and  Wage  Index  for  Ambulatory  Surgtoal  Center  Payments  Effective  October  1,  2000 

Verteporfin  (Visudyne) 

Provider  Toil-Free  Telephone  inquiry  Servtee 

Guidance  on  Implementation  of  the  Calendar  Year  2000  Fourth  Quarter  Release 

An  Additional  Source  of  Average  Wholesale  Price  Data  In  Pricing  Drugs  and  Biologk»ls  Covered  by  the  Medeare  Pro- 
gram 

2001  Payment  Limit  for  Ambulance  Services 

Implementatton  of  the  Ambulance  Fee  Schedule 

Claims  Processing  Instructions  for  Caniers,  Durable  Medical  Equipment  Regtonal  Canier,  Intennediaries  and  Regional 
Home  Health  Intennediaries  for  Claims  Submitted  for  Medicare  Benefkiiaries  Participating  in  Medicare  Qualifying  Clin- 
k:al  Trials 

Year  2001  Health  Care  Financing  Common  Procedure  Coding  System  Annual  Update  Reminder  


Program  Memorandum 

Medicaid  State  Agencies 

(HCFA  Pub.  17) 

Superintendent  of  DocunMnts  No.  HE  22.8/6-5 


00-01 


Current  Status  of  Medteakl  Program  Memoranda  and  Actton  Transmittals  Issued  Before  Calendar  Year  2000 


State  Operattona  Manual    Provkler  Certification 

(HCFA  Pub.  7) 

Superintendeirt  of  Documents  No.  HE  22.8/12 


18 


19 
20 


Religious  Nonmedtoal  Healthcare  Instituttons 

Certiftoation  of  Religtous  Nonmedtoal  Healthcare  Institutions 

Interpretive  GukJelines  for  Responsibilities  of  Medicare-Partk:ipating  Religious  Nonmedwal  Healthcare  Instituttons 

Guidelines  for  Determining  Immediate  Jeopardy 

Guidance  to  Surveyors— Long-Temi  Care  Facilities  


Peer  Review  Organization 

(HCFA  Pub.  19) 

Superintendent  of  Documents  No.HE  22.8/8-15 


82 


Disctosure  of  Quality  Review  Informatton  to  Complainants 

Scope  of  Review 

Complaints  That  Do  Not  Meet  Statutory  Requirements 

Refenals 

Review  Process 

NotKe  of  Disctosure 

Final  Response  to  Complainants 

Disctosure  of  Quality  Review  Informatton  to  Complainants 

Request  for  Information  Model  Forni 

Final  Response  to  Inquirer  Model  Nottee  (Concern  Involved  Practitioners) 

Potential  Quality  Concern  Model  Nottoe  


Hoapice  Manual 

(HCFA  Pub.  10) 

(SuperinteiMlont  of  Documents  No.  HE  22.8/2) 


758 
759 


760 
761 


Prostate  Cancer  Screening  Tests  and  Procedures  „  ^      e 

Reporting  Hospital  Outpattent  Sendees  Using  Health  Care  Financing  Administratton  Common  Procedure  Coding  System 
Billing  tor  Hospital  Outpatient  Partial  Hospitalization  Servnes 
Completton  of  Fonn  HCFA-1450  for  Inpatient  and/or  Outpatient  Billing 

Additton,  Deletion  and  Change  of  Local  Codes  ^  ^      o  ^ 

Reporting  Hospital  Outpatient  Senwces  Using  Health  Care  Financing  Administration  Common  Procedures  Coding  System 

Screening  Pap  Smears  and  Screening  Pelvto  Examinations 

Outpatient  Hospital  Psychiatric  Servk»s 

Outpatient  Partial  Hospitalization  Programs 


Skilled  Nuraing  Facility  Manual 

(HCFA  Pub.  12) 

Superintendent  of  Documents  No.  HE  22.8/3 


367 


Distinct  Part  of  an  Institutton  as  a  Skilled  Nursing  Facility 
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Transmittal 
No. 

Manual/Suhiect/Publication  No. 

ESRD  Network  OfQWiizstlons  ItaniMl 

(HCFA  Pub.  81) 

SNjpvnfmnopm  or  uocumvnci  no.  nc  ^z.w^ 

11  •       End  Stage  Renal  Disease  Heaitt)  Care  Quality  Improvement  Program  Responsibilities 

Quality  Improvement  Projects 
Background  and  Project  Topics 

Quality  Improvement  Program  Frequency,  Project  Consultant,  and  Required  Reporting 
Project  Idea 

Quality  Improvement  Program  Narrative  Project  Plan 
Final  Project  Report 

Identifying  Additional  Opportunities  for  Improvement 
Quarterly  Progress  and  Status  Report 
Clinical  Performance  Measures 

Clinical  Performance  Measures — Networlt/National  Sample 
Clinical  Performance  Measures — Sampling  Method 
Clinical  Performance  Measures — Data  Collection 
Clinical  Performance  Measures — Data  Validation 
Clinical  Performance  Measures — Data  Validating  Reports 
Health  Care  Financing  Administration— Compiled  Data  Reports 
Network  Resources  to  Support  the  United  States  Renal  Data  System 
End  Stage  Renal  Disease  Clinical  Performance  Measures 

Annual  Estimate  of  Patient  Sample  Per  Network  for  United  States  Renal  Data  System  Special  Studies 
End  Stage  Renal  Disease  Network — Project  Idea  Document  Format 
End  Stage  Renal  Disease  Network— Nanvtive  Project  Plan  Format 
End  Stage  Renal  Disease  Network— Final  Project  Report  Format 

Hoepioe  Manual 

(HCFA  Pub.  21) 

Superintendent  of  Documents  No.  HE  22J/18 


63 


Reducing  Barriers  to  Pneumococcal  Vaccines 


Outpatient  Ptiysical  Therapy  and  Compmahanslve 

OutpatiMit  RettabilHation  Fadltty  Manual 

(HCFA  Pub.  9) 

Superintendent  of  Documents  No.  HE  22.8/9 


13 
14 


Billing  In8tructk)ns  for  Partial  Hospitalizatksn  Servtees  Provkled  in  Community  Mental  Health  Centers 

Gerwral 

Partial  Hospitalization  Defined 

Patient  Eligibility  Criteria 

Documentatk>n  Requirements  arnl  Physician  Supervision 

Community  Mental  health  Center  Requirements 

Outpatient  Mental  Health  Treatment  Limitation 

Documentatk>n  Requirements  and  Physk:ian  Supervisk)n 


Coverage  issues  Manual 

(HCFA  Pub.  8) 

Superintendent  of  Documents  No.  HE  22J/14 


125 
126 


Stem  Cell  Transplantatkm 
Routine  Costs  of  Clinical  Trials 


Provider  RelmlMjrsement  Manual — Part  1 

(HCFA  Pub.  15-1) 

(Superintendent  of  Documents  No.  HE  22  J/4) 


417 


•       Special  Treatment  of  Sole  Community  Hospitals  Under  Prospective  Payment  System 


Provider  TIeimbursement  Manual— Part  2 

Provider  Cost  Reporting  Forms  and  instructions 

CiMplsr  1-Oenerat— 2088-92 

(HCFA  Pub.  15-2-1) 

(Superintendent  of  Documents  No.  HE  22  J/4) 


20 


Electronk;  $ut)miss(on  of  Hospital  Cost  Reports 
Requirement  To  File  Cost  Refxxt 
Initial  Cost  Reporting  Period 
Cessation  of  Participatk>n  in  Program 
Cost  Report  Forms 
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Transmittal 
No. 


Manual/Subject/Publ»atk>n  No. 


Use  of  Substitute  Cost  Reporting  Forms 


Provider  Reimbursement  Manual— Part  2 

Provider  Cost  Reporting  Forms  and  instructions 

Chapter  35— Form  HCFA-2540-86 

(HCFA  Pub.  1S-2-35) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


00-07 
00-08 
00-09 


1811 

1812 
1813 
1814 


1815 
1816 

1817 
1818 

1819 
1820 
1821 


1679 


1680 
1681 


Skilled  Nursing  Facility  &  Complex  Cost  Report 

Provider  ReimtMirsement  Manual— Part  2 

Provider  Cost  Reporting  Forms  and  Instructions 

Chaplmr  38— Form  HCFA-19e4-99 

(HCFA  Pub.  15-2-38) 

(Superintendent  of  Documents  No.  HE  22.8/4) 


•       Hospk»  Cost  Report 


Medicare  Program  integrity  Manual 
(HCFA  Pub.  83) 


Medk:al  Review  of  Partial  Hospitalizatton  Claims 


Medlcare/Medicaid 

Sanction— Reinstatement  Report 

(HCFA  Pub.  69) 


Report  of  Physreians/Practittoners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded  Reinstated-vJune  2000 
Report  of  Physicians/Practitioners.  ProvkJers  and/or  Other  Health  Care  Suppliers  Exduded/Reinstated-^uly  2000 
Report  of  Physrcians/Practittoners,  Provkters  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— August  2000 


Octolier  through  December  2000 

intermediary  Manual 
Part  3 — Claims  Process 


(HCFA  Pub.  13-3) 
(Superintendent  of  Documents  No.  HE  22.8/6) 

Extracorporeal  Immunoadsorption  Using  Protein  A  Columns 

Hospital  Outpatient  Partial  Hospitalizatk)n  Servraes 

Dialysis  for  End-Stage  Renal  Disease— General 

ProvWer  Electronk:  Billing  RIe  and  Record  Formats 

Claims  Processing  Timeliness 

Beneficiary-Driven  Demand  Billing  Under  Home  Health  Prospective  Payment  System 

Prospective  Payment  System  Pricer  Program, 

Home  Health  Agency  Bills 

Denials  and  Conditional  Paynrients  in  Medteare  Secondary  Payer  Situatk)ns 

Provkler  Specific  Payment  Data 

ProvkJer  Specific  Payment  Data  Record  Layout  and  Description 

Intermediary  Responsibilities 

The  Cancel  Only  Adjustment  Code  (Action  Code  4) 

Payment  for  Bkx)d  Clotting  Factor  Administered  to  Hemophilia  Inpatients 

Bill  Review  for  Partial  Hospitalizatron  Services  Provided  In  Community  Mental  Health  Centers 

Hospital  Outpatient  Partial  Hospitalization  Senw^es 

Heart  Transplants  ^  ^  .     «  -    .      o  ...^^ 

Oral  Anti-Nausea  Drugs  as  Full  Therapeutk:  Replacements  for  Intravenous  Dosage  Forms  As  Part  of  a  oancer 

Chemotherapeutk:  Regimen 
Pneumococcal  Pneumonia.  Influenza  Vims  and  Hepatitis  B  Vaccines 
Review  of  Fonn  HCFA-1 450  for  Inpatient  and  Outpatient  Bills 
Beneficiary-Driven  Demand  Billing  Under  Home  Health  Prospective  Payment  System ■ 


Carriers  Manual 

Part  3— Claims  Process 

(HCFA  Pub.  14-3) 

(Superintendent  of  Documents  No.  HE  22.8/7) 


Extracorporeal  Immunoadsorption  Using  Protein  A  Columns 

Coverage  Summary 

Coding  and  Payment 

Denial  Messages  . ,-     ,-     o     • 

Benefkjiaries  Prevkxjsly  Enrolled  in  Managed  Care  Who  Return  to  Traditional  Fee  For  Sendee 

Type  of  Servx:e 
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1683 
1684 
1685 


1« 
1687 


Furnishing  Medicare  Ptiysidan  Fee  Schedule  Database  Prtcing  RIes 

Furnishing  Physician  Fee  Schedule  Data  for  Local  and  Carrier  Price  Codes 

Furnishing  Ptiysidan  Fee  Schedule  Data  tor  National  Codes 

Furnishing  Fee  Schedule  (Excluding  Physician  Fee  Schedule),  Prevailing  Charge  and  Conversion  Factor  Data  to  Pal- 
metto GBA,  Fiscal  Intermediaries.  State  Agencies.  Indian  Health  Ser>Hces  and  Uruted  Mine  Worlcers  Health  Mainte- 
nance Organization  Processing  Requirements 

Specialty  Code/Place  of  Service 

Durable  Medical  Equipment  Regional  Carrier  Instructions  for  Denying  Claims  For  Prescription  Drugs  Billed  and/or  Paid  to 
Suppliers  Not  Licensed  to  Dispense  Prescriplion  Dnjgs 

Responsibility  to  Download  and  Implement  Durable  Medical  Equipment,  Prosthetics,  Orthotics,  and  Supplies  Fee  Sched- 
ules 

Home  Use  of  Durable  Medical  Equipment 

Evidence  of  Medical  Necessity 

Incurred  Expenses  for  Durable  Medical  Equipment  and  Oflfwtic  and  Proetftetic  Devices 

Evidence  of  Medical  Necessity  Oxygen  Claims 

Type  of  Service 

End-Stage  Renal  Disease  Bill  Processing  Procedures 

Home  Dialysis  Patients  Options  for  BHNng 

Durable  Medwal  Equipment  Regional  Carrier  Instructions  for  Denying  Claims  for  Prescriplion  Drugs  Billed  and/or  Paid  to 
SuppNeiB  Not  Licensed  to  Dii^wnse  Prescription  Drugs 

Payrnent  and  Coding  Requirements  « 

Processing  Claims  to  Ensure  That  Payment  Conditions  Are  Met 


(HCFA  Pub.  14-4) 
(SupenMMweiii  ot  DocwiMnta  No.  HE  224*7*4) 


23 


Registry  Customer  Information  Control  System 


(HCFA  Pub.  60A) 
Of  Documents  No.  HE  TUBItS) 


J- 


A-OO-71 
A-00-72 
A-00-73 
A-00-74 
A-00-75 
A-00-76 

A-00-77 
A-00-78 
A-00-79 

A-00-80 

A-00-81 
A-00-82 
A-00-83 

A-(X>-«4 

A-00-85 
A-00-86 

A-00-^7 

A-oo-ee 

A-00-89 

A-00-90 
A-00-G1 
A-00-92 
A-00-93 
A-00-94 
A-00-^ 

A-00-96 
A-^)0-«7 
A-00-9e 


lyledical  Review  of  Home  Health  Services— For  Regional  Home  flealth  Intermediaries 

Technical  Correction  to  Codhig  Information  for  Hospital  Outpatient  Prospective  Payment  System 

Clarification  of  Modifier  Usage  in  Reporting  Outpatient  Hoepttal  Services 

October  Outpatient  Code  EdMor 

Corrections  to  Calculalton  of  Inpatient  Payment  Amounts 

Clarification  of  the  Applicalion  of  the  Regulations  at  42  Code  ot  Federal  Regulations  413.134(1)  to  Mergers  and  Consoli- 
dations Involving  NorvProM  Providers 

Change  in  Hospice  Payment  Rales,  Update  to  the  Hospice  Cap,  Revised  Hospice  Wage  Index  and  Hospice  Pricer 

Provider  Statistical  and  Reimbursement  Report 

Settlement  Agreement  Between  the  Health  Care  Finandrtg  Administration  aixl  National  Medical  Care.  Inc.  d/IVa 
Fresenius  Medical  Care  North  America  for  Payment  of  fXledteare  End-Stage  ftonal  Disease  Bad  Debts 

Notification  to  Outpatient  Hospital  Service  Providers  Concerning  DedudKile  and  Coinsuranoe  Amounts  on  Electronic  Re- 
mittance Advice  Version  3061 .4a 

Resdulion  of  OutpatienI  Prospective  Payntent  Sysism  Impiemenlation  Issuee 

January  2001  Update:  Coding  Information  for  Hospital  OutpaHent  Prospective  Payment  System 

Business  Requiremertts  for  Processing  Outpatient  Encounter  Data  in  tfw  Heaflh  Care  Rnarwing  Administration  Data  Cen- 
ter 

Medicare  I  Choice  Inpatient  Encounter  Data— fyNgration  of  Data  Processing  to  tfie  Health  C^are  Financing  Administration . 
Data  Center 

The  Report  of  Beneflt  Savings 

Changes  to  Fiscal  Year  2000  Nurstoig  and  Allied  Health  Education  Payment  PoNdes  as  Required  by  the  Medicare,  Med- 
icaid, and  State  Child  Health  Insurance  Program  Balanced  Budget  Refinement  Act  of  1999.  P.  L.  106-113 

Off-Label  Use  of  Oral  Chemotherapy  Dnjgs  Me»wlrsxate  and  Cyctophoaphamide 

Fee  Schedute  and  Consolidated  Billing  for  SIdNed  Nursing  FadWy  Services 

Implementation  of  Health  Insurance  Portability  and  Accountability  Act  Transaction  Standards— Overview  and  Specific  In- 
struction for  Implementing  Ifie  Inbound  Claim 

Policy  Clarification:  Codkig  for  Adequacy  of  Hemodiatysis 

Inpatient  Rehabilitation  Facility  Prospective  Payment  System 

ConecHons  to  Calculation  of  Federal  Fiscal  Yeer  2001  Inpatient  Payment  Amounto 

Do  Not  Forwanj  Initiative.  Change  Request  681.  Transmittal  fto.  AB-00-06,  Dated  February  2000 

New  End  Stage  Renal  Disease  Compoeite  Payment  Rales  Effective  January  1, 2001 

Renewal  of  Program  Memorandum  A-07-8— Instructions  to  Implement  the  New  Medtoars  Summary  Notice  Combined 
with  Program  Memorandum  AB-S6-31 

Clariflcation  of  C-Code  Reportabto  Under  the  Hospital  Outpabant  Prospective  Payment  System 

Partial  Impiemenlation  of  Change  Request  1119 

Reporting  of  OutpatienI  Prospective  Payment  System  and  Home  HeaNh  Prospective  Payment  System  Data  in  Provider 
Remittance  Advice  Transactions 
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Transmitt£il 
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Manual/Subject/Put>lication  No. 


A-OO-99 

A-00-100 
A-00-101 
A-00-102 


Medicare  Contractor  Use  of  the  Regional  Home  Health  Intermediary  Outcomes  and  Assessment  Information  Set 

Verification  Protocol  for  Review  of  Home  Health  Agency  Prospective  Payment  Bills 
Conversion  to  the  UB-92  Version  6.0  and  Continued  Use  of  Version  5.0 
Medicare  Outpatient  Code  Editor  Version  16.1 
Hospital  Outpatient  Prospective  Payment  System  Pass-Through  Payment  Corrections  for  Two  Radiopharmaceuticals 


B-00-50 


Program  Memorandum 

Carriers 

(HCFA  Pub.  60B) 

Home  Health  Prospective  Payment  System 


B-00-51 
&-0O-52 

B-00-53 
B-00-54 
B-00-^5 

B-00-56 

&-00-57 
B-00-58 
B-00-59 

B-00-60 
B-00-61 
B-00-62 
B-00-63 
B-00-«4 
B-00-6S 
B-00-66 

B-00-67 
B-00-68 
B-00-69 
B-00-70 
B-00-71 
B-00-72 
B-00-73 

&-0O-74 

B-00-75 
B-00-76 


AB-00-91 
AB-00-92 


AB-00-93 
AB-00-94 
AB-00-95 
AB-00-96 

AB-00-97 

AB-00-98 

AB-00-99 

AB-00-100 

AB-00-101 

AB-00-102 

AB-00-103 
AB-00-104 
AB-00-105 
AB-00-106 


Changes  to  Correct  Coding  Edits,  Version  7.0,  Effective  January  1 ,  2001 

Schedule  for  Completing  the  Calendar  Year  2001  Fee  Schedule  Updates  and  the  Participating  Physician  Enrollnf»ent  Pro- 

coduros 
Calendar  Year  2001  Partidpation  EnroHment  and  Medicare-Partidpating  Physicians  and  Suppliers  Directory  Procedures 
Program  Integrity  Management  Reporting  System  .    .  -, 

Durable  Medical  Equipment  Regional  Carrier  Common  Worlting  File  to  Add  ICD-9  Diagnosis  Code  for  Oral  Anti-Cancer 

Drugs 

Durable  Medical  Equipment  Regional  Camer  Common  Working  RIe  Edit*  5211  Sennces  after  the  Date  of  Death  for  Du- 
rable Medial  Equipment  Rental  Items 

Part  B  Outbound  X12N  837  Coordination  of  Benefits  Mapping 

Durable  Medical  Equipment  Regional  Carriers— Change  in  Common  Woriting  File  for  Code  K0009 

Durable  Medical  Equipment  Regional  Carrier— Common  Wortdng  File  Revision  for  Oxygen  Certificate  of  Medical  f^leces- 
sity 

New  Temporary  "K"  Codes  for  Augmentative  and  Alternative  Communication  Devices 

Comprehensive  Enx)r  Rate  Testing  Program  Requirements  for  Medicare  Contractor  Operations 

Promoting  Influenza  and  Pneunrococcal  Vacdnations 

Medicare  Payment  Allowance  for  Flu  Vacdne 

Program  Integrity  Sampling  Module  for  Part  B  arnJ  Durable  Medical  Equipment  Carriers 

2001  Physician  Fee  Schedule  for  Payment  Policies 

Durable  Medical  Equipment  Regional  Canier  Operating  Instaictions  for  Coverage  of  the  Ultrasonic  Osteogenic 
Stimulators  for  Fracture  Healing:«Effective  for  Services  Performed  on  or  after  1/1/2001 

Consolidated  Billing  for  Skilled  Nursing  Facility  Resklents 

X12N  Professional  Flat  File 

Bkx>d  Glucose  Test  Strips — Mart<eting  to  Mednare  Beneffeiaries 

Changes  to  Correct  Coding  Edits.  Verston  7.1 ,  Effective  April  1 ,  2001 

Additton  of  a  Miscellaneous  "WW*  Code  and  Nattonal  Drug  Code  for  Oral  Anti-Cancer  Dnjgs 

Instmctions  to  Implement  the  New  Medfcare  Summary  Notk»— Program  Memorandum  B-98-4  and  PM  AB-96-31 

Correct  Coding  Initiative  Edits  Correction:  Influenza  (G0008),  PneunrKXxxxal  (G0009),  and  Hepatitis  B  (G0010)  Vaccine 

Codes  _  _. 

Claims  Processing  Instructkxis  for  Carriers  To  Make  Available  Claims  and  Medwal  Records  for  a  Program  Safeguard 

Contractor  Task  Order  Request  for  Medk»l  Record  Review 
Emergency  Changes  to  the  2001  Medkare  Physician  Fee  Schedule  Database 
Revised  2001  Anesthesia  Converston  Factors  


Program  Memorandum 

Intarmodiarioa/Carriora 

(HCFA  Pub.  60A/B) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


Mammography  Screening  Payment  Limit  for  Calendar  Year  2001  ,,.       ,  o       . 

Sending  Comiron  Worthing  File  Referrals  for  Initial  Enrollment  Questtonnaire  and  Internal  Revenue  Sennces/Soaal  Social 
Security  Administratton/Health  Care  Rnandng  Administratton  Data  Match  Records  to  the  Coordination  of  Benefits  Coo- 
tractor 

CoonJinatton  With  the  Y2K  Program  Safeguard  Contrador 

Urokinase  (Abbokinas)  Shortage 

Facility  Requirements  for  Transplantatkxi  Centers  ^     .     „  .^.,.^      ^  ;_  u^.>^ 

Clariffcation  of  Fiscal  Intennediary  and  Durable  Medfcal  Equipment  Regtonal  Camer  Responsibilities  Concerning  Home 
Dialysis  Method  Election  and  Claims  Processing  ^  .    »      _.         i»«k  «^  w^.h*.  i^ 

Notiffcatton  to  Provklers  and  Suppliers  of  Transactton  and  Code  Set  Rule  Promulgated  In  Accordance  With  the  Health  in- 
surance Portability  and  Accountability  Act 

Mednare  Deductible  and  Premium  Rates  for  Calendar  Year  2001 

Glucose  Monitoring  Note 

Mandatory  Training  on  Ambulance  Fee  Schedule 

Notfce  of  Interest  Rate  for  Medfcare  Overpayments  and  Underpayments  ..        ,  c  c«^„  n.  ^m^  ka.^ 

Clariffcatton  to  Medfcare  Carriers  Manual  §2130  Prosthetfc  Devfces  and  Coverage  Issues  Manual  §60-9  Durable  Med- 
fcal  Equipment  Referends  List— Coverage  of  Intermittent  Catheterizatton 

Rnal  Rule  Revising  and  Updating  Medfcare  Polfces  Concerning  Ambulance  Services 

Autotogous  Stem  Cell  Transplantatfon  for  Patients  with  Multiple  Myotome 

New  Waived  Test— November  9,  2000 

Establishn>ent  of  ProvkJer/Supplier  Informatton  and  Educatton  Resource  Directory 
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AB-00-107 
AB-00-108 
AB-00-109 
AB-OO-IIO 
AB-00-111 
AB-OO-112 

AB-00-113 

AB-00-114 
AB-00-115 
AB-00-116 
AB-00-117 
AB-00-118 
AB-00-119 


AB-00-120 
AB-00-121 
AB-00-122 
AB-00-123 
A&-00-124 
AB-00-125 

AB-00-126 

AB-00-127 
AB-00-128 

AB-00-129 
AB-00-130 
AB-00-131 
AB-00-132 
AB-00-133 
AB-00-134 


Addendum  Hi.— Medicare  and  Medicaid  Manual  Instructions— Continued 


Manual/Subiect/PubUcation  No. 


Transfer  of  Initial  Medicare  Secondary  Payer  Development  Activities  to  ttw  Coordination  of  Benefits  Contractor 

Glucose  Monitoring 

2001  Clinical  Laboratory  Fee  Schedule  an  Laboratory  Costs  Subject  to  Reasonable  Charge  Payment  Methodology 

Implementation  of  the  New  Payment  Limit  for  Drugs  and  Biotogicals 

Revised  Claims  Processing  Instructions  for  Medicare  Qualifying  Clinical  Trial  Claims  for  Managed  Care  Enrollees 

Home  Health  Prospective  Payment  System/Consolidated  Billing  Edits  and  Systems  Changes— Instaictions  for  Standard 

Systems.  Common  Worthing  File,  and  Contractors  Part  II 
Instnx^ions  tor  Implementing  and  Updating  2001   Payment  Amounts  for  Durable  Medical  Equipment,  Prosthetics, 

OrttK>tics.  and  Supplies 
Update  of  Codes  and  Payments  for  Ambulatory  Surgical  Centers 

Source  of  Average  Wholesaie  Price  Data  in  Pricing  Dmgs  and  Biologicals  Covered  by  the  Medicare  Program 
Local  Medical  Review  Policy  Development  and  Fomiat 

Payment  of  Drugs,  Biologicals  and  Supplies  in  a  Comprehensive  Outpatient  Rehabilitation  Facility 
Delay  Implementation  of  the  Ambulance  Fee  Schedule 
Change  in  the  Collection  of  Comprehensive  Encounter  Data  for  tt>e  Medicare  Choices  Demonstration,  Long-Term  Care 

Demonstrations  (Social  Health  Maintenance  Organization  Evercare.  Department  of  Defense  Subvention  Demonstration, 

and  Dual  Eligible  DenrK>nstrations 
Operating  Instructions  for  Coverage  of  Non-lmplantable  Pelvic  Floor  Electrical  Stimulators 
Medicare  Intermediary  Claims  Processing  Standard  Systems  Delay  of  Calendar  Year  2001  Quarter  Release 
Appeals  of  Medicare  Part  A/Part  B  Coverage  Determinations 
Use  of  Beneficiary  Question  &  Answers  on  www.hcfa.gov 
Payment  tor  Method  II  Honrte  Dialysis  Supplies 
Accelerated  Referral  of  Non-Medicare  Secondary  Payor  Delinquent  Debts  (Active  and  Currently  Not  Collectible  to  Debt 

Collection  Center  for  Cross  Servicing  and  Treasury  Offset  Program) 
Use  of  the  American  Medical  Associations'  Physicians'  Current  Procedural  Terminology,  Fourth  Edition  Codes  on  Con- 
tractors' Web  Sites 
Reimbursement  for  Ambulance  Services  to  Nonhospital-Based  Dialysis  Facilities 
Extension  of  the  Limitation  on  Payment  for  Services  to  Individuals  Entitled  to  Benefits  on  the  Basis  of  End-Stage  Renal 

Disease  Who  Are  Covered  by  Group  Health  Plan 
Coordination  of  Berwfits  Contractor  Fact  Sheet  for  Providers 
Intestinal  Transplantation 

Clarification  to  Implementation  of  the  Ambulance  Fee  Schedule 
Clarification  Regarding  Release  of  Medicare  Eligibility  Data 
Coordination  With  Provider  Education  Program  Safeguard  Contractor 
Cervical  or  Vaginal  Smear  Tests  (Pap  Smears)  in  Calendar  Year  2001  Clinical  Diagnostic  Laboratory  Fee  Schedule 


Stat*  Survey  Agandea 

(HCFA  Pub.  65) 

(Supertntandent  of  Documents  No.  HE  22  Jl/e-«) 


99-2 


Guidelines  and  Exhibits  Regarding  Regulatory  Requiren>ents  for  Comprehensive  Assessment  and  Use  of  tt)e  Outcome 
and  Assessment  Information  Set 


Stats  Operations  MsnusI 

Providsr  CsrtHlcstlon 

(HCFA  Pub.  7) 

(Supsrintsndant  of  Doeumanta  No.  HE  22.8/12) 


21 
22 


23 


List  of  Appendices 

Interpretive  Guidelines  and  Survey  Procedures— Hospital— Table  of  Contents 

Interpretive  Quidelirtes  for  Honw  Health  Agencies 

Minimum  Data  Set  System 

System  Description 

Administration  Requirements 

Validation  and  Editing  Process 

Con-ection  of  Errors  in  Minimum  Data  Set  Records  That  Have  Been  Accepted  by  the  Standard  Minimum  Data  Set  Sys- 
tem at  the  State 

Hospice — Citations  and  Description 

Community  Mental  Health  Centers— Citations  arxj  Description 

Attestation  Staten>ent 

Provider  Agreement 

Fiscal  Intermediary  Medicare  Provider  Billing  Number  Osacfivation  Letter  Used  by  Fiscal  Intermediary 

Model  Denial  Letter  for  Community  Mental  Health  Center  Applicants— State  Restrictions  on  Screening 

Model  Letter,  Notice  of  Findings  of  Non-Compliance 

Model  Letter,  Notice  of  Termination  of  Provider  Agreement 

Model  Letter.  Community  Mental  Health  Center  That  Has  Ceased  Operating 

Model  Letter,  Participation  in  Medicare  as  a  Community  Mental  Health  Center  Providing  Partial  Hospitalization  Senrices 
(Including  Threshold  and  Service  Requirements) 

Model  Letter,  Notice  of  Failure  to  Meet  Threshold  and  Service  Requirements 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 


Transmittal 
No. 


Manual/Subject/Publication  No. 


Pear  Raviaw  OrganizatkMi  Manual 

(HCFA  Pub.  19) 

(Superintendent  of  Doeumanta  No.  HE  22.8M-1S) 


83 


84 


Introduction 

Review  Responsibilities  to  Handle  Clinical  Data  Abstraction  Center  Refenals 

Developing  the  Capacity  to  Estimate  Local  Payment  Enw  Rates 

Determining  the  Types  of  Errors  and  Developing  the  Interventions  Necessary  to  Reduce  or  Eliminate  Ent)rs 

Developing,  Applying,  and  Assessing  the  Effect  of  Inten/entions 

Collaborating  With  Provider  and  Practitioner  Groups 

Collaborating  Efforts  with  Federal  and  State  Agencies  and  Other  Medicare  Contractors 

Review  Process 

Notice  of  Disclosure 

Final  Response  to  Complainants 

Disclosure  of  Quality  Review  Information  to  Complainants 

Request  for  Information  Model  Form  . 

Final  Response  to  Inquirer  Model  Notice  (Concern  Involved  Practitioner) 

Final  Response  to  Inquirer  Model  Notice  (Concem  Involved  Provider  Facility) - 


(Su| 


Hoapltal  Manual 
(HCFA  Pub.  10) 
Of  Documents  No.  HE  22.8/2) 


762 
763 
764 
765 
766 
767 


Extracorporeal  Immunoadsorption  Using  Protein  A  Columns 

Billing  for  Sodium  Ferric  Gluconate  Complex  in  Sucrose  Injection 

Payment  for  Blood  Clotting  Factor  Administered  to  Hemophilia  Inpatients 

Billing  for  Hospital  Outpatient  Partial  Hospitalization  Services 

Heart  Transplants 

Completion  of  Form  HCFA-1450  for  Inpatient  and/or  Outpatient  Billing 

Ranal  Dialyaia  Facility  Manual 

(Non-Hoapital  Oparalad) 

(HCFA  Pub.  29) 

(Suparintandant  of  Doeumanta  No.  22.8/13) 


91 


Billing  for  Sodium  Ferric  Gluconate  Complex  in  Sucrose  Injection 


ESRD  Network  Organizationa  Manual 

(HCFA  Pub.  81) 

(Suparintandant  of  Doeumanta  No.  HE  22.9/4) 


12 


List  of  Commonly  Used  Acronyms,  and  Glossary  Authority 

Purpose  of  End-Stage  Renal  Disease  Networit  Organizations 

Requirements  for  End-Stage  Renal  Disease  Networtt  Organization 

Responsibilities  of  End-Stage  Renal  Disease  Networi(  Organizations  Goals 

Networt(  Organization's  Role  in  Health  Care  Quality  Improvement  Program 

Annual  Report  Fonnat 

Quarterty  Progress  and  Status  Report  Format  ^ 


Outpatiant  Ptiyaieal  Therapy  and  Comprahanalva 

Outpatlant  Rahabilltation  Facility  Manual 

(HCFA  Pub.  9) 

(Suparintandant  of  Doeumanta  No.  HE  22.8/9) 


15 


Billing  Instructions  for  Partial  Hospitalization  Services  Provided  in  Community  Mental  Health  Centers 


Coverage  laauaa  Manual 

(HCFA  Pub.  6) 

(Suparintandant  of  Doeumanta  No.  HE  22.8/14) 


127 
128 
129 
130 
131 
132 

133 
134 


Extracorporeal  Immunoadsorption  Using  Protein  A  Columns 

Air-Fluidized  Beds 

Hypert)aric  Oxygen  Therapy 

Intravenous  Iron  Therapy 

Osteogenic  Stimulation 

Durable  Medical  Equipment  Reference  List 

Speech  Generating  Devices 

Non-lmplantable  Pelvic  Floor  Electrical  Stimulator 

Artificial  Hearts  and  Related  Devices 
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Transmittal 
No. 


Manual/Subiect/PubUcation  No. 


(HCFA  Pub.  15-1) 
(SupwintMMtont  of  OoeumMTls  No.  HE  22JM) 


418 
419 


Requirements  for  Distinct  Part  Certification 

Regional  Medicare  Swing-^ed  Skilled  Nursing  Facility  Rates 


Pravktor  RehnburMment  Manual— Part  2 

ProvMaf  Coat  Roporting  Futnis  and  hMtiuctiona 

Chaplir  36-Fonn  HCFA-2540-96 

(HCFA  Pub.  15-2-35) 

(Supeflnlandant  of  Documants  No.  HE  22JM) 


•      Skilled  Nursing  Facility,  and  Skilled  Nursing  Facility  Health  Care  Complex  Cost  Report,  Form  HCFA-2540-96 

Provioef  neifnbursafnefit  Manual— ^Part  2 

Providaf  Coat  Reporting  Foma  and  inatnicttona 

CtMplar  38— —Form  HCFA— 2SS2— wo 

(HCFA  Pub.  15-2-36) 

(Superintendent  of  Doeumenta  No.  HE  22  J/4) 


•       Hospital  and  Hospital  Heaitt)  Care  Complex  Cost  Report  Form  HCFA-2S52-96 


Medlcaiv  Progiani  integrity  Manual 

(HCFA  Pub.  83) 

(Superintendent  of  Documents  No.  HE  22) 


Types  of  Claims  For  Whk:h  Contractors  Are  Responsit)ie 

The  MedKare  Medk»l  Review  Program 

ltatk)nal  Coverage  PoHcy  and  Local  Mednal  Review  Policy  and  IndivkJual  Claim  Determinations 

Indivklual  Claim  Determiruitxxis 

ldentifk:atk)n  of  Sen/k»s  for  Which  A  Local  Medk»t  Review  Polk:y  is  Needed 

Coding  Rules  in  Local  Medical  Review  Policy 

Local  Medk:al  Review  Poik:y  Notne  Process 

Manual  Review  Personnel  and  Levels  of  Review 

The  Contractor  Advisory  Committee 

Medtoare  Freud  Infonnatkxi  Specialist 

Medk^re  Integrity  Program — ProvMer  Educatk)n  and  Training  Activities 

Contractor  Medk»l  Director  - 

Offk»  of  Inspector  General  Referrals  and  Appropriate  Fraud  lnformatk)n  Database  Entries 

Introductkxi 

ProvkJer  Tracking  System 

Evaluating  Effectiveness  of  Corrective  Actkins 

Verifying  Potential  Errors  and  Settirig  Priorities 

Determining  Whether  the  Problem  Is  Widespread  or  Provktor-Spedfic 

Provkter  EducatkMi 

Prepayment  Review  of  Selected  Claims 

Automated  and  Manual  Prepayment  Review 

Prepayment  Edits 

Development  of  Claims  for  Additkxial  DocumentatkNi 

Locatnn  of  Postpay  Reviews 

Advance  Detepninatkxi  of  Mednare  Coverage  of  Customized  Durable  Medtoal  Equipment 

Effectuatmg  Favorable  Final  AppeHate  Decisions  Tliat  A  Bartefidary  is  "Confined  to  Home" 

Contractor  Advisory  Committee  Structure 

Contractor  Advisory  Committee  Process 

The  MedKare  Fraud  Program 

Staffing  of  the  Fraud  Unit  and  Security  Trakiing 

Durable  Medical  Equipment  Fraud  Functk>ns 

ldentifyir>g  Potential  Errors— Introductkxi 

Data  Analysis 

Resources  Needed  for  Data  Analysis 

Determine  lndk»tors  to  Identify  Norms  and  Deviattons 

Overview  of  Prepayment  and  Poslpayment  Review 

Automated  and  Manual  Prepaynoent  Review 

Categories  of  Medical  Review  Edits 

Overpayment  Assessment  Procedures 

Consent  Settlement  Offer  Based  on  Potential  Projected  Ovarpayment 

Certified  Medk»l  Necessity  as  the  Written  Order 

Ptek-up  Slips 

Incurred  Expenses  for  Durable  Medical  Equipn>ent  and  Orttioiics  and  Prosthetic  Devices 

List  of  Medk:al  Review  Codes,  Categories,  and  Conversk)n  Factors  for  Fiscal  Year  2000 

Descriptkxi  of  Carrier  Advisory  Committee 
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Transmittal 
No. 


Manual/Subject/Publk:atk>n  No. 


Consent  of  Settlement  Documents 
HCFA  Fonns  700  and  701 


Medicara/Medicald 

Sanction— Reinstatement  Report 

(HCFA  Pub.  89) 


00-10 
00-11 
00-12 


Report  of  Physkaans/Practitioners,  Provklers  and/or  Other  Health  Care  Suppliers  Excluded  Reinstated— Septemtwr  2000 
Report  of  Physteians/Practltioners,  Providers  and/or  Other  Health  Care  Supjjliers  Excluded/Reinstated— October  2000 
Report  of  PhyskJians/Practitioners.  Providers  apd/or  Other  Health  Carp  Suppliers  Excluded/Reinstated— November  2000 

January  2001  through  March  2001 


Intermediary  Manual 

Part  1— Claims  Process 

(HCFA  Pub.  13-1) 

(Superintendent  of  Documents  No.  HE  22.8^5-3) 


130 


Principles  of  Reimbursement  for  Administrative  Costs 


415 
416 
417 


1822 


1823 
1824 
1825 
1826 
1827 


124 


142 


1600 


Intermediary  Manual 

Part  2— Claims  Process 

(HCFA  Pub.  13-2) 

(Superintendent  of  Documents  No.  HE  22  JAB-3) 


System  Security  Authority,  Exhibits,  and  Appendk»s:  www.hcfa.gov/pubforms/pim/pimtoc.htm 
Recovery  of  Overpayments  Due  to  a  Pattern  of  Furnishing  Excessive  or  Noncovered  Servk»s 
This  Transmittal  contains  no  updated  infonnatkxi 


Intermediary  Manual 

Part  3— Claims  Process 

(HCFA  Pub.  13-3) 

(Superintendent  of  Documents  No.  HE  22.8W) 


No  Legal  Obligation  To  Pay  For  Or  Provide  Services 

Review  of  Fomi  HCFA-1450  For  Inpatient  And  Outpatient  Bills 

Medcare  Secondary  Payor  Maintenance  Transaction  Record  Processing 

Alphabetk:  Listing  Of  Data  Elements 

Screening  Pap  Smears  and  Screening  Pelvk:  Examinatkms 

Colorectal  Screening 

Hospital  Outpatient  Partial  Hospitalization  Services 

Review  of  Form  HCFA-1450  For  Inpatient  and  Outpatients  Bills 

Beneficiary-Driven  Demand  Billing  Under  Home  Health  Prospective  Payment  System 


Carriers  Manual 

Part  2— Program  Administration 

(HCFA  Pub.  14-1) 

(Superintendent  of  Docuntents  No.  HE  22.8^-2) 


Principles  of  Reimbursement  for  Administrative  Costs 
Budget  Preparation 
Budget  Preparation 


Carriers  Manual 

Part  3— Program  Administration 

(HCFA  Pub.  14-2) 

(Superintendent  of  Documents  No.  HE  22.8/7) 


System  Security  Authority,  Exhibits,  and  Appendtees:  www.hcfa.govpubfomis/83_pim/pimtoc.htm 


Carriers  Manual 

Part  3— Program  Administration 

(HCFA  Pub.  14-3) 

(Superintendent  of  Documents  No.  HE  22.8/7) 


Claims  for  Anesthesia  Sen/ices  Performed  on  and  After  January  1,"  1992 

Entities/Suppliers  Whose  Physkaans'  Sen/k»s  Are  Pakj  for  Under  Fee  Schedule 

Method  for  Computing  Fee  Schedule  Amounts 

Payment  Conditions  for  Anesthesiok>gy  Sendees 

Assisted  Suickle 

Site-of-Sennce  Payment  Differential 

Optonwtry  Sendees 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 


Transmittal 
No. 


Manual/Subtect/Publication  No. 


1681 


ISS 


1692 


1l 

1693 
1694 

^1 

^1 

1695 

1 

1696 
1697 

JE 
28 


2002 


1698 


Allowable  Adjustments 

Evaluation  and  Management  Service  Codes— General 

Payment  for  Office/Outpatient  Visits 

Consultations 

Payment  For  Ptiysidan's  Visits  To  Residents  of  SkHted  Nursing  Faalities  and  Nursing  Facilities 

Home  Care  and  Domiciliary  Care  Visits 

Prolonged  Services 

Home  Sen/ices 

Geographic  Practice  Cost  Indices  by  Medicare  Carrier  and  Locality 

Detennining  Reasonable  Charges  for  Services  of  Nurse  Practitioners  and  Clinical  Nurse  Specialists 

No  Legal  Obligation  To  Pay  For  Or  Provide  Services 

Medicare  Secondary  Payer  General  Provisions 

Medicare  Secondary  Payer  General  Provisions  Applicable  To  Individuals  Covered  By  Group  Health  Plans  and  Large 

Group  Health  Plans 
Umitation  On  Payment  For  Sennces  To  Individuals  Eligible  For  Or  Entitled  To  Benefits  On  Basis  Of  End  Stage  Renal 

Disease  Who  Are  Covered  By  Group  Heailh  Plans 
Patient  and  Insured  Information 
Physician  or  Supplier  Information 
Place  of  Service  Codes  and  Definitions  Exhibits 

Physicians  Biting  for  Purchased  Diagnostic  Tests  (Other  Than  CHnical  Diagnostic  Laboratory  Tests 
Screening  Pap  Smear  Coverage  and  Payment  Requirements 
Screening  Pelvic  Examination  Coverage  and  Payment  Requirements 
Diagnosis  Coding 
Billing  Requirements 
Calculating  Frequency  Limitations 
Common  Worldng  pila  Edits 

Medicare  Summary  Notices  and  Explanations  of  Your  Part  B  Medicare  Benefits 
Remittance  Advice  Notices 
Coding  Changes  Became  Effective  for  Hepatitis  B  Vaccines  Through  the  Health  Care  Financing  Administration  Comnxm 

Procedure  Coding  System 
Annual  Updates 

Evidence  of  Medical  Necessity  Oxygen  Claims 
Covered  Services  and  Health  Care  Rnandng  Administration  Common 
Procedure  Coding  System  Codes 
Coverage  Criteria 

Detennining  Whether  or  Not  the  Beneficiary  is  at  High  Risk  for  Developing  Colorectal  Cancer 
Determining  Frequency  Starxlards 
Noncovered  Services 
Payment  Requirements 
Common  Working  File  Edits 

Medk»re  Summary  Notk:es  and  Explanattons  of  Your  Part  B  Medteare  Benefits 
Remittance  Advwe  Notices 
Ambulatory  Surgk»l  Center  Facility  Fee 
Dual  EligitJility/Entitiement  Situattons  


PraQfMii  Mwnofandum 

Mtannedlariea  (HCFA  Pub.  60A) 

(Superintandent  ol  Doeumenls  No.  HE  22J«-S) 


A-01-01 
A-01-02 
A-01-03 
A-01-04 
A-01-05 

A-01-06 


A-01-07 
A-01-08 
A-01-09 
A-01-10 

A-01-11 

A-01-12 
A-01-13 
A-01-14 

A-01-15 


January  Outpatient  Code  Editor  Specifk:atk>ns  Versk>n  (V2.0) 

Use  of  Telehealth  In  Delivery  of  Home  Health  Servk»s 

Temporary  2-IWk)nth  Extenskxi  of  Pertodic  Interim  Payment  for  Home  Heailh  Providers 

Change  in  Hospice  Payment  Rates  As  Required  by  the  Benefits  Improvement  and  Protectkm  Act 

Advance  Benefk:iary  Noltoes  Must  Be  Given  To  Benefk:iaries  and  Demands  Bills  Must  Be  Submitted  By  Home  Health 

Agencies 
Restoratkxi  of  Full  Home  Health  Market  Basket  Update  for  Home  Health  Servnes  for  Fiscal  Year  2001  and  Temporary 
10  Percent  Payment  Increase  for  Home  Health  Servk;es  Fumished  in  a  Rural  Area  For  24  Months  Under  the  Home 
Health  Prospective  Payment  System 
AppUcatkxi  of  Wage  Index  for  WtohHa,  Kansas.  MetrfipoMan  Statistk:al  Area  Hospice  Provklers 
Adjustments  to  the  Federal  Skilled  Nurskig  Facility  Prospective  Payment  System  Rates  for  Fiscal  Year  2001 
Exemptkx)  of  Critnal  Access  Hospital  Swing  Beds  From  Skilled  Nursing  Facility  Prospective  Payment  System 
Technnal  Correctnns  to  the  January  2001  Update:  Coding  Informatton  for  Hospital  Outpatient  Prospective  Payment  Sys- 
tem 
Changes  to  Federal  Fiscal  Year  2001  Inpatient  Hospital  Payment  As  Required  By  the  Benefits  Improvenient  And  Protec- 

tk)n  Act  of  2000  (PubiK  Law  106-554) 
Provkler  Statistk:al  and  Reimbursement  Report 

Clariftoatkm  of  AMowable  Medkwd  Days  in  the  Medteare  Disproportk)nate  Share  Hospital  Adjustment  Catoulatk)n 
Clarifk»tkxis  to  Transmittal  A-01-03.  Change  Request  1437.  Temporary  2-Month  Extenston  of  Periodic  Interim  Payment 

for  Home  Health  Provklers 
Implementatkm  of  Secttons  111.  401.  403.  and  405  of  the  Medicare.  Medk:akj.  and  State  Child  Health  Insurance  Pro- 
gram Benefits  Improvement  and  Protectton  Act  of  2000 


Transmittal 
No. 


A-01-16 
A-01-17 

A-01-18 
A-01-19 

A-01-20 
A-01-21 
A-01-22 
A-01-23 
A-01-24 
A-01-25 

A-01-26 
A-01-27 
A-01-28 
A-01-29 
A-01-30 

A-01-31 
A-01-32 

A-01-33 

A-01-34 
A-01-35 

A-01-36 
A-01-37 
A-01-38 


A-^1-39 
A-01-40 
A-01-41 

A-01-42 
A-01-43 
A-01-44 

A-01-45 

A-01-46 
A-01-47 


B-01-01 
B-01-02 
B-01-03 
B-01-04 
B-01-05 
B-01-06 
B-01-07 
B-01-08 
B-01-09 

B-01-10 

B-01-11 
B-01-12 

B-01-13 


/^DENDUM  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 


Manual/Subject/Publication  No. 


Claims  Guidance  Related  to  Outpatient  Code  Editor  Edit  27 

Impact  of  the  Benefits  Improvement  and  Protection  Act  on  Devices  Eligible  for  Transitional  Pass-Through  Payments 
Under  the  Hospital  Outpatient  Prospective  Payment  System 

Effective  Dates  for  all  Medicare  Secondary  Payer  Sub-Modules  Found  in  the  Medicare  Secondary  Payer  Pay  Module 

New. Composite  Payment  Rates  Effective  April  1,  2001,  through  December  31,  2001,  and  the  Application  of  Exceptions 
Under  the  End  Stage  Renal  Disease  Composite  Rate  System 

Health  Insurance  Portability  and  Accountability  Act  Health  Care  Claim  and  Coordination  of  Benefits 

Clarification  of  the  Homebound  Definition  Under  the  Medicare  Home  Health  Benefit 

Extension  of  Due  Date  for  Filing  Provider  Cost  Reports 

Modification  to  Home  Health  Prospective  Payment  System  Date  Matching  Edit  in  Medk»re  Standard  System  Software 

Further  Guidance  on  Handling  Outpatient  Code  Editor  Error  13 

New  Processing  and  Reporting  Requirements  for  Resolution  of  Outpatient, Prospective  Payment  System  Implementation 
Issues 

Clarification  of  Exclusions  to  the  Temporary  2-Month  Extension  of  Periodic  Interim  Payments  For  Home  Health  Providers 

Problems  with  Processing  of  Non-Outpatient  Prospective  Payment  System  Claims  Through  the  Outpatient  Code  Editor 

Addendum  to  Periodic  Interim  Payments  For  Home  Health  Providers 

Medicare  Review  of  Certification  and  Re-Certifications  of  Residents  in  Skilled  Nursing  Facilities 

Advance  Beneficiary  Notices  Must  Be  Given  To  Beneficiaries  and  Demand  Bills  Must  Be  Submitted  By  Home  Health 
Agencies 

Clinical  Diagnostic  Laboratory  Tests  Fumished  by  Critical  Access  Hospitals 

Biweekly  Interim  Payments  for  Certain  Hospital  Outpatient  Items  and  Services  That  Are  Paid  On  A  Cost  Basis,  and  Di- 
rect Medical  Education  Payment,  Not  Included  in  the  Hospital  Outpatient  Prospective  Payment  System 

Fiscal  Intennediary  Community  Mental  Health  Center  Enrollment  and  Change  of  Ownership  Site  Visit  Process  and  Co- 
ordination With  National  Community  Mental  Health  Center  Site  Visit  Contractor 

Salary  Equivalency  Guidelines  Update  Factors 

Medicare+Choice  Inpatient  Encounter  Data-Migration  of  Data  Processing  to  the  Health  Care  Financing  Administration 
Data  Center 

April  Outpatient  Code  Editor  Specifications  Version  (V2.1 ) 

Change  in  the  Standard  Paper  Remittance  Advice  for  Home  Health  Agencies 

Changes  to  Fiscal  Year  2001  and  Fiscal  Year  2002  Graduate  Medical  Education  Policies  as  Required  by  the  Medk»re, 
Medicaid,  and  State  Child  Health  Insurance  Program  Balanced  Budget  Refinement  Act  of  1999,  PL.  106-113,  and  the 
Medicare,  Medicaid,  and  State  Child  Health  Insurance  Program  Benefits  Improvement  and  Protection  Act  of  2000,  P.L. 
106-554 

Postacute  Care  Transfer  Policy 

Additional  Infomation  on  Transitional  Pass-Through  Devices  and  Drugs 

Categories  for  Use  in  Coding  Devices  Eligible  for  Transitional  Pass-Through  Payments  Under  the  Hospital  Outpatient 
Prospective  Payment  System 

Indian  Health  Sen/ice  Hospital  Payment  Rates  for  Calendar  Years  2000  and  2001 

This  Transmittal  Has  Been  Rescinded 

Standard  Systems  Changes  Required  to  Incorporate  Provider-Specific  Payment-to-Cost  Ratios  into  the  Cateiilation  of  In- 
terim Transitional  Corridor  Payment  Outpatient  Prospective  Payment  System 

Clarification  and  HCFA  Common  Procedure  Coding  System  Coding  Update:  Part  B  Fee  Schedule  and  Consolidated  Bill- 
ing for  Skilled  Nursing  Facility  Services 

Further  Guidance  on  Handling  the  Outpatient  Code  Editor  Edit  43 

Implementation  of  Updates  to  the  Federal  Fiscal  Year  2001  Inpatient  Hospital  Payments  and  Disproportionate  Share 
Hospital  Thresholds  and  Adjustments  as  Required  by  the  Benefits  Improvement  and  Protection  Act  of  2000  (Public 
Law  106-554)  


Program  Memorandum 

Carriers 

(HCFA  Pub.  608) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


Use  of  Statistrcal  Sampling  for  Overpayment  Estimation  When  Pertomiing  Administrative  Reviews  of  Part  B  Claims 

Medrcare  Requirements  for  Payment  for  Medicare-Covered  Drugs  Administrative  Reviews  of  Part  B  Claims 

Request  for  Camers  to  Include  a  Message  on  Paper  Remittance  Notk»s 

New  Temporary  "K"  Codes  for  Insulin  Lispro 

Matrix  to  Complete  Provider/Supplier  Enrollment  Application  (HCFA-855) 

Health  Insurance  Portability  and  Accountability  Act  Health  Care  Claim  and  Coordinatton  of  Benefits 

Apligraf  (Graftskin) 

Change  in  Effective  Data  For  Five  'WW'  Codes  For  Methotrexate 

Suspension  of  Recently  Implemented  Correct  Coding  Initiative  Edits  Bundling  Evaluatton  and  Management  Codes  and 
Ophthalmologk:  Codes  Revision  to  Version  7.0  ^         ^  l^ 

Systems  Requirements  for  the  Benefits  Improvement  and  Protection  Act  of  2000  for  Drugs  and  Biotogicals  Covered  by 
Medicare,  Section  1 14,  Mandatory  Submission  of  Assigned  Claims  for  Drugs  and  Biologkals 

Supplier  Billing  for  Glucose  Test  Strips 

Initial  Viable  Infomiation  Processing  Systems  Virtual  Multiple  Storage  Changes  Necessary  to  Altow  for  "Full  Program 
Safeguard  Contractor  Implementation"  .....  ^     ,  .- 

Explanation  of  Medicare  Benefits,  Medicare  Summary  Notice  and  Supplier  Remittance  Message  Durable  Medical  Equip- 
ment Regional  Caniers  Must  Use  on  Claims  for  Drugs  and  Related  Equipment  Supplied  by  a  Supplier  Not  Licensed  to 
Dispense  the  Drug 


UMI 
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Transmittal 
No. 


B-01-14 
B-01-15 

B-01-16 
B-01-17 

B-01-18 
B-01-19 
B-01-20 
B-01-21 

&-01-22 
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Manual/Subject/PuMcation  No. 


New  Oral  Anti-Carwer  Drugs  Approved  for  Use  by  Medicare 

Durable  Medical  Equipment  Regional  Carrier  System  Requirements  to  Implement  §  1 14  of  the  Benefits  Improvement  and 
Protection  Act  of  2000 

Clarification  of  Medicare  Policies  Concerning  Ambulance  Sen/ices 

Durable  Medical  Equipment  Regional  Carrier  System  Changes  to  Enforce  Medicare  Requirements  for  Payment  for  Medi- 
care-Covered Drugs 

Changes  to  Conect  Coding  Edtts,  Version  7.2,  Effective  July  1 .  2001 

Additional  Infonnation  (or  Trail  Blazer  Health  Enterprise  for  Centralized  Billing  of  Flu  and  Pneumococcal  Vaccinations 

Two  New  "K"  Codes  for  Heavy  Duty  Hospital  Beds 

Durable  Medical  Equipment  Regional  Carrier  System  Requirements  to  Implement  §114  of  Benefits  Improvement  and 
Protection  Act  of  2000  (AddHional  Requirements  for  Charige  Request  (CR)  1562,  Transmittal  B-01-15) 

Initial  Viable  Informatibn  Processing  System  Medicare  System  Virtual  Multiple  Storage  Changes  Necessary  to  Allow  for 
FuN  Pnsgram  Safeguard  Contractor  Implementation 


(HCFA  Pub.  eOA/B) 
(Superinlendeni  of  Docuwnto  Na  HE  22JM»-6) 


AB-01-01 

AB-01-02 
AB-01-03 
AB-01-04 

AB-01-05 
AB-^1-06 
AB-01-07 
AB-01-08 
AB-01-09 
AB-01-10 
AB-01-11 
AB-01-12 
AB-01-13 
AB-01-14 
AB-01-15 

AB-01-16 

AB-01-17 
AB-^}1-18 
AB-^1-19 
AB-Ot-20 

AB-o^-^^ 

AB-0^-22 
AB-01-23 
AB-01-24 


AB-01-2S 


AB-01-26 
AB-01-27 
AB-01-28 
AB-01-29 
AB-01-30 
AB-01-31 
AB-01-32 
AB-01-33 

AB-01-34 
AB-01-35 

AB-01-36 
AB-01-37 
AB-01-d8 
AB-01-39 


Upcoming  Train  the  Trainer  Sessions  on  Skilled  Nursing  Facility  Prospective  Payment  System  and  Consolidated  Billing 
Updates 

Managing  Medicare  Appeals  Worldoads  m  Fiscal  Year  2001 

April  Quarterty  Update  for  2001  Durable  Medical  Equipment,  (Prosthetics.  Orthotics,  and  Supplies  Fee  Schedule 

Implementation  of  the  National  Drug  Code  to  Process  Claims  for  Prescription  Dmgs  and  Biologicals  and  Request  for 
Contments 

New  Waived  Tests— Effective  Date  of  Receipt 

Replacement  of  Prosthetic  Devices  and  Parts 

Contractor  Testing  Requirements 

Program  Safeguard  Contractor  for  Corporate  Integrity  Agreements 

Clarification  of  Physician  Certification  Ftoquirements  for  Medicare  Hospice 

Elimination  of  Time  Limit  for  Coverage  of  ImnHjnosuppressive  Drugs  Under  Medicare 

Health  Care  Rnandng  Administration  Business  Partner  Systems  Security  Manual 

Charging  Fees  to  Providers  for  Medicare  Education  and  Training  Activities  Program  Management 

Pap  Test  for  Women  Aged  65  and  Older  Dispelling  the  Myths 

Notification  to  Beneficiaries  About  Cervical  Cancer  Month  and  the  Benefit  of  Pap  Tests 

InstrucUons  to  All  Medicare  Contractors  for  Reporting  Audited  Year  2000  Costs  on  the  Final  Administrative  Costs  Pro- 
posals 

Implementation  of  Benefits  Improvement  and  Protection  Act  of  2000  Requirements  for  Dmgs  and  Biologicals  Covered  by 
Medicare 

Medicare  Coverage  of  Epoetin  Alfa  (Procrit)  for  Preoperative  Use 

l^ew  Automatic  (Notice  of  Change  to  Medteare  Secondary  Payer  Auxiliary  File 

First  Update  to  the  2001  Medicare  Physician  Fee  Schedule  Database 

Payment  Revisions  For  Diagnostic  and  Screening  Mammograms  Periomied  With  t^ew  Technologies— Effectuated  By 
Benefits  Improvement  and  ProtecUon  Act  2000 

Form  HCFA-1 522.  Monthly  Contractor  Financial  Report,  Reconciliation 

2001  Payment  Limit  Update  for  Ambulance  Services 

Medicare  Sumntary  (Notices  Programming  Errors 

Medicare  Secondary  Payer  (1)  Procedures  for  "Write-Off— Closed"  of  Medwara  Secondary  Payer  Accounts  Receivable: 
(2)  Elimination  of  Automated/System^  "Write-Off— Closed"  Actions  for  Medicare  Secondary  Payer  Accounts  Receiv- 
able; Zero  Backend  Tolerance  for  Medk^re  Secondary  Payer  Accounts  Receivable  (Reminder):  and  (3)  Date  for  Es- 
tablishment of  Medteare  Secondary  Payer  Accounts  Receivable  (Reminder) 

Clarificatkm  of  Transmittal  AB-00-107.  Change  Request  1163,  and  Transmittal  AB-00-129,  Change  (Request  1460,  Re- 
garding the  CoordinatHXi  of  Benefits  Contract  of  Benefits  Contractor  and  Medk»re  Secondary  Payer  Prepay  Worit  Ac- 
tivities for  Customer  Servk»,  Medteare  Secondary  Payer  and  Standard  Systems  Contractor  Staff 

Changes  to  the  2001  Payment  Amounts  for  Durable  Medk»l  Equipment  Prosthetks,  Ortholks.  and  Supplies 

No6ce  of  Interest  Rate  for  Medk»re  Overpayments  and  Underpayments 

Cunrent  Status  of  Medicare  Program  Memoranda  Issued  Before  Calendar  Year  2001 

Free  Electrorric  Billing  Software 

Claims  Processing  Instmctkios  for  the  Medtoare  Coordinated  Care  Demonstratkx>— Correctkxi  and  Enhancement 

Fraud  Investigatkm  Database 

Promoting  Cotorectal  Cancer  Screening  as  a  Part  of  Cokxectal  Cancer  Awareness  Month 

Delay  of  Carrier  and  IntemriecKary  Acttons  Required  in  Change  Requests  1256  and  1323,  ConsoKdated  Billing  for  Skilled 
Nursing  Facility  Resklents.  and  Fee  Schedule  for  Part  B  Resklents  and  Outpatients 

Health  Care  Financing  Administration  Office  of  the  Inspector  General  Hotline  Referrals 

Delay  of  Carrier  and  lntenne(«ary  Acfion  Required  in  Change  Request  1412,  Transmittal  AB-00-112,  Dated  (November 
16,  2000,  ConsoMated  Billing  for  Home  Health  Agencies 

ExtenskHi  of  Moratorium  on  the  Applk»tk)n  o(  the  Financial  Umitatkxt  for  Outpatient  RehabMitatkm  Sennces 

Verteporfiri 

Transmittal  number  AB-01-38,  has  been  rescinded  and  wHI  not  be  released 

Salary  Equivalency  GuktoMnes  Update  Factors 
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Transmittal 
No. 


Manual/Subject/Publkation  No^ 


AB-01-40 

AB-01-41 

AB-01-42 
AB-01-43 

AB-01-44 
AB-01-45 
AB-01-46 
A&-01-47 
AB-01-48 
AB-01-49 


Correctton  to  Change  Request  1500  (Transmittal  AB-01-26)— Changes  to  the  2001  Payment  Amounts  for  DuraWe  Med- 
ical Equipment,  Prosthetics,  Orthotes,  and  Supplies 
Correction  to  April  Quarterty  Update  for  2001  Durable  Medical  Equipment,  Prosthetks,  Orthotics,  and  Supplies  Fee 

Schedule 
Changes  to  2001  Clinks!  Latwratory  Fee  Schedule  Required  t>y  tfie  Benefits  Improvement  and  Protectkxi  Act  of  2000 
Revision  to  Carrier/lntemiediary  Provider  Training  for  Skilled  Nursing  Facility  Prospective  Payment  System  and  Consoli- 
dated Billing 
Binding  Contractor  Hearing  Officers  to  Local  and  Regional  Medial  Review  Polkaes 
Retentkxi  of  HCFA  Common  Procedure  Coding  System  Level  III  Codes 
New  Waived  Test — Effective  Date  of  Receipt 

Independent  Laboratory  Billing  for  the  Technical  Component  of  Physkaan  Pathotogy  Sennces  to  Hospital  Patients 
Remittance  Advk»  and  Medk»re  Summary  Notice  Messages  for  the  Home  Health  Prospective  Payment  System 
Follow  On  InstructkHis  to  Health  Care  Financing  Administratk>n  Business  Partners  Systems  Security  Requirements 


Program  Memorandum 

Medicaid  State  Agencies 

(HCFA  Pub.  17) 

Superlntandent  of  Documents  No.  HE  22.  8^B-5 


01-01 


•       Current  Status  of  l^/ledicaid  Program  Memoranda  and  Actk>n  Transmittal  Issued  Before  Calendar  Year  2001 


Medicare  Regional  Offloe  Manual— Part  2 

(HCFA  Pub.  23-3) 

Superfntamlent  of  Documanta  No.  HE  22.8/B 


330 


Security  Oversight  Manual — 
www.hcfa.gov/pubfonns/progma.htm. 


State  Operations  Manual 

Provider  Certification 

(HCFA  Pub.  7) 

(Superintendent  of  Documenta  No.  HE  22.8/12) 


24 
25 


26 


Psychiatrk;  Hospitals 

Conducting  Initial  Surveys  and  Scheduled  Resun«ys 

Citatkxis  and  DescriptkMi 

Organization  of  Home  Health  Agency 

Characteristk»  Differentiating  Branches  From  Subunits  of  Home  Health  Agenqr 

Gukielines  for  Determining  Parent,  Branch,  or  Subunit 

Processing  Change  from  Branch  to  Subunit 

Health  Care  Financing  Administratton  Approval  Necessary  for  Non-Parent  Locations 

Separate  Entities 

Operation  of  the  Home  Health  Agencies 

Consumer  Awareness 

Stoff  Awareness 

Operatkxi  of  Home  Health  Agencies  Across  State  Lines 

Surveying  Health  Maintenance  Organizatk>n— Operated  Home  Health  Agency 

Gukielines  for  Detemoining  Survey  Frequency 

Home  Health  Agency  Sun/ey  Process  for  Determining  Quality  of  Care  Definitk)ns 

Home  Health  Functional  Assessment  Instrument 

Outcome  and  Assessment  Information  Set  Requirements 

Clinical  Laboratory  Improvement  Amendments 

Standard  Sunrey— Stnjcture 

Survey  Tasks 

ReskJent  Assessment  Protocols 

RegkMial  Office  Assignment  of  ProvkJer  and  Supplier  identificatkin  Numbers 


Pear  Review  Organization  Manual 

(HCFA  Pub.  19) 

(Superintendent  of  Documents  No.  HE  22.8/B-15) 


85 


86 


Statutory  Background 

Hospital  (Requirements 

Hospital  Penalties  For  Noncompliance 

fRegk>nal  Offices  Responsibilities 

State  Agency  Surveys 

Peer  Review  Organization  (Review  Responsibilities 

Physfcian  Review  Outline  -.         iv 

60-Day  Peer  Review  Organizatkxi  Review:  Opportunity  for  Discusston  (Sample  Letter  to  Physkaan/Hosprtal), 

Quality  Review 
Admisskm  Review 
Coverage  Review 
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Transmittal 
No. 


768 
769 
770 
771 


135 


Photosensttiv- 
•  Drugs 


420 


4 
5 
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MarHjal/Subject/Pubiication  No. 


Discharge  Review 

Outlier  Review 

Limitation  on  Liability  Determinations 

Readmission  Review 

Circumvention  of  Prospective  Payment  System 

Introduction 

Review  Setting 

Using  Screening  Criteria 

Providing  Opportunity  for  Discussion 

Profiling  Case  Review  Results 

Physician  Reviewers 

Health  Care  Practitioners  Other  Than  Physicians 

Conflict  of  Interest 

When  an  Action  Plan  is  Not  Need 

Additional  Performance  Improvement  Activities 

Denial  and  Reopening  Time  Frames 


Hospice  Manuel 

(HCFA  Pub.  10) 

(SuparlnlMMlMit  of  Documente  Na  HE  32M2) 


Screening  Pap  Smears  and  Screening  Pelvic  Examinalions 

Billing  for  Colorectal  Screening 

Billing  for  Hospital  Outpatient  Partial  Hospitalization  Services 

Completion  of  Form  HCFA-1450  for  Inpatient  and  /or  Outpatient  Bilfing 


lasuee  Manual 
(HCFA  Pub.  6) 
SuparinlMNlant  of  Oocumems  No.  HE  22.  •n4 


Coveraael 
(HCF/ 


PtKModynamic  Therapy 


ProvMor  nONnbufeonieni  I 

(HCFA  Pub.  1»-1) 
(Superintendent  o(  Documents  No.  HE  22JM) 


Travel  Experwes 


Chaplw  31.  Fom  HCFA-287-«2 

(HCFA  Pub.  15-2-31) 

(Superfnlandant  of  Documents  No.  HE  22JM) 


•       Home  Office  Equity  CapMal-Qeneral  Form  HCFA-287-92  Worksheets 


ProvMop  RMfnbiWMiwnt  i 

Ctiaplsr  18.  Form  HCFA-2088-82 

(HCFA  Pub.  15-2-18) 

(Supertntendsnt  of  Documents  No.  HE  22JM) 


•       Outpatient  Rehabilitation  Provider  Cost  Reporting  Form 


ProvMsf  nslmburssment  Manual    Part  2 

ProvMsf  Cost  Rspoftlng  Forms  snd  Instructions 

Chaptar  SS/Form  HCFA-2540-86 

(HCFA  Pub.  15-2^35) 


10 

•       Skilled  Nursing  Facility  and  Skilled  Nursing  Facility  Complex  Cost  Report 

State  Medicaid  Manual    Part  4/ElegibiHty 

(HCFA  Pub.  46-3) 

Suporintsndsnt  of  Documents  No.  HE  22.8/10 

75 

•       MedicaM  Estate  Recoveries 

• 

wtmnCmw  riuyiani  ntw^ny  mwimi 
(HCFA  Pub.  83) 

Physteian  Assistant  Rules  Concerning  Orders  and  Certificates  of  Medical  Necessity 
Advance  Delenninatkxi  of  H^edkxre  Coverage  of  Customized  Durable  Medicat  Equipment 
Definittons  of  Customized  Durable  Medk:al  Equipment 
Items  Eligible  for  Advance  Determinatwn  of  Medk»re  Coverage 
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Transmittal 
No. 


Manual/Subject/Publication  No. 


Instructions  for  Processing  Advance  Determination  of  Medical  Coverage  Requests 
Affirmative  Advance  Determination  of  Medical  Coverage  Decisions 
Negative  Advance  Detemnination  of  Medical  Coverage  Decisions 
Durable  Medical  Equipment  Regional  Camer  Tracking 


1 
2 


01-01 
02-01 
03-01 


Business  Partners  Systems  Security  Manual 
(HCFA  Pub.  84) 


Introductkm 

Information  Technology  Systems  Security  Roles  and  Responsibilities 

Information  Technology  Systems  Program  Management 

Health  Care  Financing  Administration  Core  Security  Requirements,  and  an  overview  the  Contractor  Assessment  Security 

Tool 
An  Approach  to  Risk  Assessment 

An  Approach  to  Business  Continuity  and  Contingency  Planning 
An  Approach  to  Fraud  Control 
Acronyms  and  Abbreviations 
Glossary 


Business  Partners  Security  Oversight  Manual 
(HCFA  Pub.  85) 


Introduction 

Information  Technology  Systems  Security  Roles  and  Responsibilities 
Information  Technology  Systems  Security  Program  Management 
Audit  Protocols  and  the  Contractor  Assessment  Security  Tool 


Medicara/Medicaid  ' 
Sanction— Reinstatement  Report 


(HCFA  Pub.  69) 


Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— December  2000 
Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— January  2001 
Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated — February  2001 


April  2001  through  June  2001 


Intermediary  manual 


Part  1— Claims  Process 

(HCFA  Pub.  13-1) 

(Superintendent  of  Documents  No.  HE  22.8/6-3) 


131 


General 

Instructions  for  Completing  the  HCFA-750/\/B  Contractor  Financial  Reports 

Instnjctions  for  Completing  the  HCFA-751A/B  Status  of  Accounts  Receivable 

Instaictions  for  Completing  the  HCFA-C751A/B  Status  of  Non-Medicare  Secondary  Payer  Debt  Currently  Not  Collectible 

lnstmctk>n  for  Completing  the  HCFA-M751A/B  Status  of  Medicare  Secondary  Payer  Accounts  Receivable 

Instructkw  for  Completing  the  HCFA-MC751  A/B  Status  of  Medicare  Secondaiy  Payer  Debt  CunBntly  Not  Collectible 

Provides  Exhibits  to  be  used  to  Prepare  Contractor  Financial  Reports 


Intermediary  Manual 

Part  2— Claims  Process 

(HCFA  Pub.  13-2) 

(Superintendent  of  Documents  No.  HE  22.8/6-3) 


418 


Beneficiary  Services 


Intermediary  Manual 

Part  3— Claims  Process 

(HCFA  Pub.  13-3) 

(Superintendent  of  Documents  No.  HE  22.8/S) 


1828 
1829 
1830 
1831 

1832 


Prospective  Payment  for  Outpatient  Rehabilitation  Services  and  the  Financial  Limitation 

Overpayment  for  Provider  Servtoes— General 

Review  of  Fomn  HCFA-1450  for  Inpatient  And  Outpatient  Bills 

Type  of  Bill 

Body  of  Report 

Requirements  for  Critical  Access  Hospital  Services  and  Critkal  Access 
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Transmittal 
No. 


Manual/Subject/PuMcation  No. 


1833 

• 

1834 

• 

1835 

• 

1836 

• 

1837 

• 

1838 

• 

1839 

• 

Hospital  Long  Term  Care  Service 

Payment  for  Senm»s  Furnished  by  a  Critical  Access  Hospital 

Payment  for  Post-Hospital  Stalled  Nursing  Facility  Care  Furnished  by  a  Critical  Access  Hospital 

Provider  Enrollment 

Dialysis  tor  End  Stage  Renal  Disease— General 

Cryosurgery  of  the  Prostate  Gland 

Diabetes  Outpatient  Self-Management  Training  Services 

Checking  Reports  . 

Body  of  Report 

Quarterly  Supplement  to  the  Intermediary  Workload  Report— HCFA-1566A,  Pages  1 ,  2,  and  3 

Drugs  and  Blotogicals 

Request  for  Antk:ipated  Payment 

Home  Health  Prospective  Payment  System  Claims 

Effective  Date  and  Scope  of  Home  Health  Prospective  Payment  System  for  Claims 

Split  Percentage  Payment  of  Episodes  and  Devetopment  of  Episode  Rates 

Coding  of  Home  Health  Prospective  Payment  System  Episode  Case— Mix 

Groups  on  Home  Health  Prospective  Payment  System  Claims:  Health  Research  Groups  and  Health  Insurance  Prospec- 
tive Payment  System  Codes 

Overview— Health  Insurance  Query  System  for  Home  Health  Agency  Inquiry  System  Shows  Primary  Home  Health  Agen- 
cy 

Overview— Request  for  Anticipated  Payment  Submisskm  and  Processing 

Establishes  Home  Health  Prospective  Payment  System  Episode  and  ProvkJes  First  Percentage  Payment 

Overviews-Claim  Submisston  and  ProcMSing  Complete  Home  Health  Prospective  Paynrwnt  System  Payment  Closes 
Episode  and  Pertorms  A-B  Shift  ^ 

Definitk>n  of  Transfer  Situation  Under  Home  Healtti  Prospective  Payment  System  Payrnent  Effects 

Payment  When  Death  Occurs  During  a  Home  Health  Prospective  Paynwnt  System  Episode 

Adjustments  of  Episode  Payment— "Special  Submissmn  Case:  "No  Ftesource  Alkxatkxi  Plan"  Low  Utilizatran  Payment 
Ac^ustment 

Adjustment  of  Episode  Payment— "Signiftoant  Change  in  Conditkxi 

General  Guklance  on  Une  Item  Billing  under  Home  Health  Prospective  Payment  System  Home  Health  Prospective  Pay- 
ment System  Consolklated  BiNing  and  Primary  Home  Health  Agency 

Creatton  of  the  Health  Insurance  Query  System  for  Home  Health  Agencies  and  hospk»s  in  the  Common  Working  File- 
Replacement  of  Health  Insurance  Query  System  for  Honrte  Health  Agencies 

Health  Insurance  Query  System  for  Home  Health  Agencies  Inquiry  and  Response 

Timeliness  and  Limltattons  of  Health  Insurance  Query  System  for  Home  Health  Agencies  Responses 

Inquiries  to  Regkxial  Home  Health  Intermediaries  Based  on  Health  Insurance  Query  System  for  Home  Health  Agencies 
Responses 

Natk)nal  Home  Health  Prospective  Payment  Episode  History  File 

Ctosing,  Adjusting  and  Prioritizing  Home  Health  Prospective  Paynwnt  System  Episodes  Based  on  Resource  Alkxatton 
Plan  and  Home  Health  Agencies  Claim  Activity 

Other  Editing  and  Changes  for  Honoe  Health  Prospective  Payment  System  Episodes 

Priority  Among  Other  Claim  Types  and  Home  Health  Prospective  Payment  System  ConsoHdated  BHfing  for  Episodes 

Verskm  3051.4A.01  Line  Level  Reporting  Requirements  for  the  Claim  Payment  in  an  Episode  (More  than  4  Visits) 


Carriers  MMMMi 

Part  1— Program  Adminiatration 

(HGFA  Pub.  14-1) 

(Superinlandant  of  Qocuments  No.  HE  22  J/7-2) 


125  •       Gerwral 

Instnjctkxis  for  Completing  the  HCFA-7506  Contractor  Financial  Reports 

Instnjctkxis  for  Completing  the  HCFA-751B  Status  of  Accounts  Receivabte 

lnstnictk>ns  for  Completing  the  HCFA-C751 B  Status  of  Non-Medfcare  Secondary  Payer  Debt  Cun^ntly  Not  Collectible 

lnstructk)ns  tor  Compieling  the  HCFA-C751B  Status  of  Medteare  Secondary  Payer  Accounts  Receivable 

Instnjcltons  for  Completing  the  HCFA-M751 B  Status  of  Medk»re  Secondary  Payer  Accounts  Receivable 

— ^ — , — t. 

Part  2    Program  Admlnlrtf«Mon 

(HCFA  Pub.  14-2) 

(Superinlandant  of  Documents  No.  HE  22  J/T) 


143 


•       Benefkaary  Services 


(1 


Carriers  Manual 

rWn  J      I'lUyiMII  AOffimiSII MUUII 

(HCFA  Pub.  14-3) 
i  of  Documents  No.  HE  22J/7) 


1( 
1700 


Overpaymenta — General 

Billing  for  Pneumococcal,  Hepatitis  B,  And  Influenza  Virus  Vaccines 

General  Claims  Processing  Requirements 

BHNng  Requirements 
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Transmittal 
No. 


Manual/Subject/Publication  No. 


1701 
1702 

1703 
1704 


1705 

1706 
1707 
1706 


1709 
1710 


1711 
1712 
1713 
1714 


1715 


Simplified  Roster  Bills 

The  Do  Not  Forward  Initiative 

Durable  Medteal  Equipment  Regk>nal  Canier  Pre-Discharge  Delivery  of  DME  Prosthetk:,  &  Supplies  for  Fitting  and  Train- 
ing 

Correct  Coding  Initiative 

Coverage  of  Medk»l  Deyk»s  under  Medk:are 

Appeals  Process  for  Investigatkxial  Devne  Exemption  Categorization  Decisions 

Certain  Devtoes  with  a  Food  arKl  Drug  Administration  Investigational  Device  Exemptkxi 

Certain  Devices  with  an  Food  &  Drug  Administration  Investigational  Devne  Exemption 

Payment  of  Certain  Investigatkmsd  Devices 

HCFA's  Master  File  of  lnvestigatk>nal  Devices  * 

Adjudtoating  the  Claim  Executive  Offne  of  Management  &  Budget  Messages 

Executive  Offk»  of  Management  &  Budget  Messages 

Professional  Relatkms 

Professtonal  Relatk)ns  for  HCFA  Comnrton  Procedure  Coding  System 

Dual  Eligibility/Entitlement  Situations 

Preoperative  Servk»s  Pakj  Under  the  Physeian  Fee  Schedule 

Payment  for  Intravenous  Iron  Replacenf»ent  Therapy  Drugs 

Sodium  Ferric  Gluconate  Complex  in  Sucrose  Injection 

Iron  Sucrose  Injection 

Messages  for  Use  with  Denials 

Home  Care  AtkI  Domk^liary  Care  Visits 

Sumnrjary 

Payment  and  Coding  Requirements 

Processing  Claims  to  Ensure  That  Payment  CorKiitions  Are  Met 

Simplified  Roster  Bills 

Review  of  Health  Insurance  Claim  Fomi  HCFA-1 500 

Definition  of  Drug  of  Bk>logicals 

Billing  Procedures  and  Modifiers  for  Certified  Registered  Nurse  Anesthetist  and  Anesthesiotogist  in  a  Single  Anesthesia 
Procedure 

Exempt  Certified  Registered  Nurse  Anesthetist  as  Rural  Hospitals 

Responsibility  to  Downk>ad  and  Implement  DME  Prosthetk:,  Orthotk:s  &  Supplies  Fee  Schedules 


Carriers  Manual 

Part  4— Program  Administration 

(HCFA  Pub.  14-4) 

(Superintendent  of  Documents  No.  HE  22  J/7) 


24 


Provkler  Enrollment 


Program  Memorandum 

Intermediaries  (HCFA  Pub.  60A) 

(Superintendent  of  Documents  No.  HE  22.8^5-4) 


A-01-48 
A-01-49 


A-01-50 
A-01-51 


A-01-52 
A-01-53 
A-01-54 
A-01-55 

A-01-56 
A-01-57 

A-01-58 
A-01-59 
A-01-60 

A-01-61 
A-01-62 
A-01-63 

A-01-64 
A-^1-«5 


Requirement  for  Line-Item  Dates  of  Servk»  for  Ambulance  Claims 

Announcement  of  Medicare  Rural  Health  Clink:  and  Federally  Qualified  Health  Centers  Paynrient  Rate  Increases, 
Changes  to  the  Rural  Health  Clink:  Benefit  Made  By  the  Medk»re,  Medkaid,  and  State  Child  Health  Insurance  Pro- 
gram Benefits  Improvement  and  Protection  Act  (BIBA)  of  2000  and  Oarifkation  Regarding  Dnjgs  Fumished  by  Rural 
Health  Clinics  Federally  Qualified  Health  Center  Manuals 

Further  Guklance  Regarding  Billing  Under  the  Outpatient  Prospective  Paynr»ent  System 

Calculating  Payment-to-Cost  Ratios  for  Purposes  of  Detennining  Transitional  Comdor  Paynrtent  Under  the  Outpatient 
Prospective  Payment  System  and  Revising  the  Criteria  Under  Which  a  Provkler  May  Request  a  Recalculatkw  of  Its 
Cost-to-Change  Ratio 

Medkare  Payment  for  Ambulance  Servrees  Fumished  by  Certain  Critteal  Access  Hospitals 

Discontinuing  the  Recognitran  and  Financial  Reporting  of  Accounts  Receivables  Due 

Elimination  of  the  Initial  Request  for  Antkapated  Payment  Medkare  Summary  Notk»  Explanation  of  Medkare  Benefits 

Accelerated  Referral  of  Non-Medicare  Secondary  Payor  Active  Delinquent  Debts  to  the  Debt  Collection  Center  for  Cross 
ServkHng  and  Treasury  Offset  Program 

Clarifteation  to  Health  Insurance  Prospective  Payment  System  Coding  and  Billing  Instructkws 

Health  Insurance  Portability  Accountability  Act  of  1996  Administrative  Simplifkation  implementatkMi  of  Verskxi  4010  of 

•  the  Accredited  Standards  Committee  XI 2N  835  (Payment/Remittance  Advtee)  Transactk)n  Standard  Fonnat 

Clarification  of  Provkler  Cost  Report  Filing  Requirements 

Conrectton  of  Some  Fiscal  Year  2001  Hospk»  Wage  Indwes 

Revised  Processing  and  Reporting  Requirement  Tinfieframes  for  Resolution  of  Outpatient  Prospective  Payment  System 
Implementatkxi  Issues 

Processing  of  1999  Bills  Under  the  End  Stage  Renal  Disease  Composite  Rate  System 

Extensk>n  of  Due  Date  for  Filling  Provider  Cost  Reports 

Further  Guidance  Regarding  Health  Insurance  Portability  and  Accountability  Act  Health  Care  Oaim  and  Coordination  of 
Benefits 

Provklers  Statistical  and  Reimbursement  Report 

HCFA  Common  Procedure  Coding  System  Codes  for  Wheetehairs  and  Accessories 

Instructkms  for  Regkxial  Home  Health  Intermediaries 
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Transmrttal 
No. 


A-01-66 
A-01-67 
A-01-68 
A-01-69 

A-01-70 
A-01-71 

A-01-72 

A-01-73 
A-01-74 
A-01-75 
A-01-76 
A-01-77 

A-01-78 

A-01-79 
A-01-«0 
A-01-81 


&-01-23 
B-01-24 
B-01-25 

B-01-26 

B-01-27 
B-01-28 
B-01-29 
B-01-30 


B-01-31 
B-01-32 
B-01-33 
B-01-34 
&-01-35 

B-01-36 
B-01-37 
B-01-38 


B-01-3d 
B-01-40 

B-01-41 
B-01-42 


AB-O1-50 
AB-01-51 
AB-01-52 
AB-01-53 
AB^1-54 
AB-01-55 
AB-01-56 
AB-01-57 
AB-01-58 
AB-01-59 


Addendum  ill.— Medicare  and  Medicaid  Manual  Instructions— Continued 


Manual/Subject/Publicatton  No. 


July  Outpatient  Cods  EdHor  SpecMcations  Vareion  (V2.2) 

July  Medicare  Outpatianl  Code  EdMor  Version  16.2 

AdKtMing  CInical  Diagnoetic  Laboratoiy  Test  Claims  Furnished  by  Critical  Access  Hospitals 

Inclusion  o(  Medtoare  Paid  Prowidar  Managa  and  Removal  o(  the  Ambulatory  Payment  Classification  Code  from  Medi- 
care Summary  NoUoe 

Frequently  Asked  Ouestione  About  Home  Health  Advance  Beneficiary  Notice  Form  HCFA-R-296 

Medicare  Transitional  Pass-Through  Payments  Under  the  Hoepital  Outpatient  Prospective  Payment  System  for  Pace- 
makers and  Neurostimulalors 

Mmonal  Problems  with  Proceesing  of  NonOulpatient  Prospective  Payment  System  Claims  Through  the  Outpatient  Pro- 
spective Payment  System  Outpatient  Code  EdHor 

July  2001  Update  to  the  Hoepital  Outpatient  Prospective  Payment  System 

Replace  Therspy  Abstract  Fie 

Chiktrsn's  Hospital  Graduate  Medtoal  Educaltorv 

Scheduled  Release  for  October  Updates  to  Soflvvare  Programs  and  Prteing^Coding 

Advance  Benefldaiy  Noltoes  for  Saivtoas  for  Which  Insdtulkxwi  Part  B  Claims  Will  Be  Processed  by  Fiscal  Inter- 
medtarles 

Spedai  Handbig  of  Outpatient  Prospective  Payment  System  Claims  Containing  HCFA  Comrron  Procedure  Coding  Sys- 
tem Code  00121  (Screening  Cok)noeoopy) 

Medteare  Program-Update  to  the  Prospective  Payment  Systsm  for  Home  Health 

Use  of  ModMer— 25  and  ModHler— 27  in  the  Hospital  Outpatient  Prospective  Payment  System 

Change  in  Hosptee  Payment  Rates,  Update  to  the  Hoepk»  Cap,  Revised  Hosptos  Wage  Index  and  Hospk»  Pricer 


Carrtors 
(HCTA  Pub.  MB) 


No.He22J«-S) 


New  Temporary  "IC' Code  for  the  Resklual  Limb  Support  System 

NcmcaXcn  to  Providers  of  CentraHzad  Influenza  and  Pneumococcal  Vacdnatfcm  Billing 

Imptementatkm  of  Carrier  Juriadtetton  Manual  Instructtons  Based  on  the  Medk»re  Carriers  Manual  Part  3,  §§3100-3101 
tor  the  Multi-Carrier  System  Standard  System  And  Associated  Medteare  Carriers 

Claims  Processing  Instructtons  for  the  Durable  Medteal  Equipment.  Prosthettes.  Orthottes  and  Supplies  Cornpetitive  Bid- 
ding Demonstration 

Durable  Medteal  Equipment  Regtonai  Carrier  Common  WOrWng  Fie 

Physteian  Superviston  of  Diagnostte  Tests 

2001  Jurisdtetton  List 

Deletton  of  the  HCFA  Common  Procedure  Codkig  System  Codes  A9160,  A9170,  and  A9190  and  the  GX  Modifier  and 
Replacement  with  New  Codes  and  Modifiers;  Status  Change  to  HCFA  Common  Procedure  Coding  System  Code 
Age70 

Acceterated  Referral  of  Non  Medteare  Secondary  Payor  DaNnqusnt  Active  Debts 

Health  Insurance  Portability  and  Accountability  Act  HeeNh  Care  Claim  and  Coordinatton  of  Benefits 

Suspend  the  Transmission  of  Box  10  Devstopment  Inquiries  to  the  Coonfnatton  of  Benefits  Contractor   . 

Payment  for  Servtees  Fumishad  by  Audtologists 

HeaNh  InsurwKX  POrtaUWy  vtd  Aocouniibily  Act  of  1996  Administrallva  SirnpWtealton-lrnplementation  of  Verston  4010 
of  the  AocredMed  Standards  CommMee  X12  836  (Payment/Remittance  Advice)  TransactkMi  Standard  Fomnat 

Correcttons  to  the  Correct  Codtog  EdMs,  Veraton  7.2,  Eftectivs  July  1 ,  2001 

Systems  Changes  for  New  Oxygen  TeMng  Requirements 

AdMOnent  to  Messages  Required  by  Change  Request  1553,  Trsnsminal  B-01-10.  Systsms  Requirements  for  the  Bene- 
fits Improvement  and  Prolsctton  Act  of  2000  for  Dnigs  and  Btotogtaals  Coversd  by  Medteare.  §114,  Mandatory  Sub- 
misston  of  Assigned  Claims  for  Dwgs  and  Btotogteals 

Quarterty  Do  Not  Forward  Reports 

Expended  Coverage  of  Diabetes  Outpatient  Self-IManagement  Training  (This  Change  Request  ReplatM  the  Draft 
ChMige  request  1423  and  Indudas  Ful  Implementatton  Instructtons.) 

Clarifteatton— Oursble  Medteal  Equipment  Regtonai  Carrier  Implementatton  of  Mandatory  Assignment  for  Dnjg  Claims 

ChangestoConectCodingEd«s,Verston  7.3,  Effective  October  1,2001  


(HCFA  PubJOMB) 
(Supetlnlendent  of  DutumeiilB  No>  HC  W  MB  W) 


Retoase  of  Verston  2.1.1  of  the  Electronte  Correspondence  Refenal  Systsm 

Clarification  fMated  to  Troponin 

Payment  of  Physteian  and  Nonphysteian  Sen^ices  in  Certain  Indton  Provtoers 

July  Updates  for  2001  Durable  Medteal  Equipment,  Proetheltes,  Orthotics,  and  SuppNes  Fee  Schedule 

Expanded  Coverage  of  Positron  Emisston  Tomography  Scans  and  Relatad  Claims  Processtog  Changes 

Intonnatton  CoNectton  Requirements  from  Medteare  Contractor  Cat  Centere 

Questtons  and  Answers  Regardtog  Payment  for  the  Senioes  of  Therapy  Students  under  Part  B  of  Medteare 

Registratton  Process  for,  and  Expectattons  for  Use  of,  the  Healthcare  Integrity  and  Proteotton  Data  Bank 

Intestinai  and  MuW-ViscerBl  Tranaplantation 

Second  Update  to  the  2001  Medteare  Physteian  Fee  Schedule  Database 
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Transmittal 
No. 


AB-01-60 
AB-01-62 
AB-01-61 

AB-01^€3 

AB-01-64 
AB-01-65 
AB-01-66 

AB-01-«7 
AB-01-68 
AB-01-69 
AB-01-70 
AB-01-71 
AB-01-72 
AB-01-73 

AB-01-74 
AB-01-75 
AB-01-76 
AB-01-77 
AB-01-78 
AB-01-79 
A&-01-80 
AB-^1-81 
AB-01-82 
AB-01-83 
AB-01-B4 
AB-01-85 
AB-01-86 
AB-01-87 
AB-01-88 
AB-01-89 
AB-01-90 
AB-01-91 
AB-01-92 

A&-01-93 


Manual/Subject/Publication  No. 


New  Temporary  "Q"  Codes  for  Splints  and  Casts  Used  for  Reduction  of  Fractures  and  Diskx^tions 

Fiscal  Intermediary  Durable  Medical  Equipment  Regional  Carrier  and  Common 

AdJninistrative  Law  Judge  Case  File  Preparation,  Request  From  the  Department  Appeals  Board  for  Case  File,  and  Re- 
trieval of  Master  Files  for  ttie  Departmental  Appeals  Board 

Change  of  Interest  Citation  in  the  Overpayment  Sections  of  the  Medicare  Intermediary  Manual  and  the  Medicare  Carriers 
Manual  from  42  Code  of  Federal  Regulations  §405.376  to  42  Code  of  Federal  Regulations  §405.378. 

Nottee  of  Interest  Rate  for  Medicare  Overpayments  and  Underpayments 

Procedures  Subject  to  Home  Health  Consolidated  Billing 

Implementation  of  Medicare,  Medicaid,  and  State  Child  Health  Insurance  Program  Benefits  Improvement  and  Protection 
Act  of  2000  Requirements  for  Payment  Allowance  of  Dmgs  and  Biologicals  Covered  by  Medicare 

Program  Memorandum  on  Written  Statements  of  Intent  to  Claim  Medicare  Benefits 

Consolidation  of  Program  Memorandums  for  Outpatient  Rehabilitation  Therapy  Services 

Revision  of  Medicare  Reimbursement  for  Telehealth  Services 

Revision  of  Existing  Home  Health  Prospective  Payment  System  Consolidated  Billing  Edits 

Billing  for  Audiotogk:  Function  Tests  for  Beneficiaries  That  are  Patients  of  a  Skilled  Nursing  Facility 

U&M  Zip  Code  File 

Payment  Instructions  for  Intestinal  Transplants  Fumished  to  Benefteiaries  Enrolled  in  Medteare+Chotce  Plans  With  Dates 
of  Service  on  or  After  April  1 ,  2001 ,  but  Before  January  1 ,  2002 

Claims  Processing  Instmctions  for  Clinical  Trials  on  Carotid  Stenting  With  Category  B  Investigatkxial  Devtee  Exemptions 

Common  Woricing  File  Access  Change 

Coordination  of  Benefits  Contractor  Fact  Sheet  for  Providers 

The  Certification  Package  for  Intemal  Controls  for  Fiscal  Year  Ending  September  30,  2001 

Common  Woridng  File  Beneficiary  Other  Insurer  Auxiliary  File 

Instructions  for  Coverage  and  Billing  of  Biofeedt)ack  Training  for  the  Treatment  of  Urinary  Incontinence 

Data  Center  Managenient  Controls  and  Standard  System  Source  Code 

Update  of  Codes  and  Payments  for  Ambulatory  Surgical  Centers 

Clarification  of  Health  Care  Financing  Administration  Core  Security  Requirements 

Medicare  Secondary  Payer  Debt  Collection  Improvement  Act  of  1996  Activities 

Conection  to  Second  Update  to  the  2001  Medicare  Physician  Fee  Schedule  Dataljase 

Health  Insurance  Portability  and  Accountability  Act  Release  Testing/Production 

Deletion  of  Temporary  "K"  Codes  K0008  and  K0013 

Disclosure  Desk  Reference  for  Call  Centers 

Prior  Approval  Requirement  for  Data  Center  and  Front  End  Movement 

Future  Software  Releases 

Ocular  Photodynamk;  Therapy 

Contractor  Updating  of  the  Intemational  Classification  of  Diseases,  Ninth  Revision,  Clinical  Modificatkw 

Use  of  the  American  Dental  Association's  Cunent  Dental  Temiinology  Third  Edition  Codes  on  Medkare  Contractors  Web 
Sites 

Claims  Processing  Instmctions  for  the  Medicare  Coordinated  Care  Demonstration— Correction  and  Enhancement 


Program  Memorandum 

Medicaid  State  Agencies 

(HCFA-Pub.  17) 

Superintendent  of  Documents  No.  HE  22.8/6-5 


01-02 


Title  XIX,  Social  Security  Act,  Medicakl  Coverage  and  Payment 


Medicare  Regional  Office  Manual— Part  2 

(HCFA  Pub.  23-2) 

Superintendent  of  Documents  No.  HE  22.  8/8 


331 


Contractor  Pertormance  Evaluation 

Contractor  Perfonnance  Evaluation  Strategy  and  Planning  Process 

Conducting  the  Contractor  Perfonnance  Evaluation  Review 

Contractor  Notification  of  Perfonnance  Evaluation 

Entrance  and  Exit  Conferences 

Pre-Contractor  Perfonnance  Evaluation  Report  Rebuttals  from  Medicare  Contractors 

Team  Dynamfcs/Professional  Behavior  on  Contractor  Perfonnance  Evaluatk)n  Reviews 

Contractor  Performance  Evaluation  Review  Protocols 


Hospice  Manual 

(HCFA  Pub.  10) 

(Superintendent  of  Documents  No.  HE  22.8/2) 


772 


Criteria  and  Payment  for  Sole  Community  Hospitals  and  for  Medteare  Dependent  Hospitals 
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Transmittal 
No. 


Manual/Sutoject/PubHcatton  No. 


773 
774 

77^ 
776 


Requirements  for  Critical  Access  Hospital  Sendees  and  Critical  Access  Hospital  Long  Term  Care  Sennces 

Payment  for  Services  Furnished  t>y  a  Critical  Access  Hospital 

Payment  for  Post-Hospital  SkiHed  Nursing  Facility  Care  Furnished  by  a  Critical  Access  Hospital 

Billing  for  Intravenous  Iron  Therapy 

Cryosurgery  of  the  Prostate  QIarxl 

Diabetes  Outpatient  Self-Management  Training  Services 

Drugs  and  Biologicals 


Home  Heailh  Aganqf  Manual 

(HCFA  Pub.  11) 

(Suparinlandani  of  Doeumenls  No.  HE  22J/5) 


297 


Effective  Date  and  Scope  of  Home  HeaNh  Prospective  Payment  System  for  Claims 

Number,  Duration  and  Claims  Submission  of  Home  Health  Prospective  Episodes 

Split  Percentage  Payment  of  Episodes  and  Development  of  Episode  Rates 

Coding  of  Home  Health  Prospective  Payment  System  Episode  Case-Mix  Groups  on  Home  Health  Prospective  Payment 
System  Claims  Health 

Research  Group  and  Home  Health  Prospective  Payment  System  Codes 

Health  Insurance  Query  System  for  Health  Agencies  Inquiry  Systems  Shows  Primary  Home  Health  Agency 

Request  for  Anticipated  Payment 

Claim  Submission  and  Processing 

Payment  When  Death  Occurs  During  an  Home  Health  Prospective  Payment  System  Episode 

Adjustments  of  Episode  Payment— Special  Submission  Case  "No-Request  for  Anticipated  Payment  Low  Utilization  Pay- 
ment Adjustment 

Adjustments  of  Episode  Payment— Therapy  Threshold 

Adjustment  of  Episode  Payment— Significant  Change  in  Condition 

Adjustment  of  Episode  Payment— Outlier  Payments 

General  Guidance  on  Line  Item  Billing  Under  Home  HeaNh  Prospective  Payment  System 

Home  Health  Prospective  Payment  System  Consolidated  Billing  and  Primary  Home  Health  Agency 

Creation  of  the  Health  Insurance  Query  for  Home  Health  Agencies 

Health  Insurance  Query  Access  System  Inquiry  and  Response 

Timeliness  and  Limitations  of  Health  Insurance  Query  Access  System  Responses 

Inquiries  to  Regional  Home  Health  Intennediary  Health  Insurance  Query  System  for  Home  Health  Agencies  Responses 

National  Home  Health  Prospective  Payment  Episode  History  File 

Closing.  Adjusting  and  Prioritizing  Home  Health  Prospective  Payment 

System  Episodes  Based  on  Resource  Allocation  Plans  and  Home  Health  Agency  Claim  Activity 

Other  Editing  and  Changes  for  Home  Health  Prospective  Payment  System  Episodes 

Priority  Among  Other  Claim  Types  and  Home  Health  Prospective  Payment  System  Consolidated  Billing  for  Episodes 

Request  for  Anticipated  Payment 

Home  Health  Prospective  Payment  System  Claims 

Durable  Medical  Equipment  and  Other  Items  f^  included  in  Home  Health  Prospective  Payment  System  Episode  Pay- 
ment 

Line  Level  Reporting  Requirements  for  Resource  Allocation  Plan  Payments 

Line  Level  Reporting  Requirements  for  the  Claim  Payment  in  an  Epteode  (More  than  4  Visits) 

Instructions  for  Versions  Subsequent  to  Electronic  835  Version  3051.4A.01 

Submitting  the  HCFA-638 


SUItod  Nursing  Faciltty  Manual 

(HCFA-Pub.  12) 

Superimandant  of  Documents  No.  HE  22. 8/3 


368 


Hospital  Insurance  A  Brief  Description 

Inpatient  Hospital  Services 

Posthospital  Home  HeaNh  Services 

Ber)efits 

Annual  Part  B  Deductible  and  Coinsurance 

Delayed  Certification  arxl  Recertifications 

Disposition  of  Certifications  and  Receilifications  Statements 

Coverage  of  Outpatient  Physical  Therapy,  Occupational  Therapy,  and  Sennoes 

Speech  Pathology  Services 

Services  Furnished  under  Arrartgements  with  Providers 

Signature  on  the  Request  for  Payment  by  Someone  Other  Than  the  Patient 

Time  Limits  For  Requests  Claims  For  Payment  for  Sennces  Paid  Under  Prospective  Payment  System,  Fee  Schedule  or 

a  Reasonable  Cost  Basis  Usual  Time  Limit 
Extension  of  Time  Limit  Where  Late  Filing  Is  Due  to  Administrative  Enor 
Part  B  Sennces  (HCFA-1450  Billings),  and  Section  315.  Time  Limit  for  Filing  Part  B  Claims 
Rules  Governing  Charges  to  Beneficiaries 
3-Day  Stay  and  30-Day  Transfer  Requirements 

Billing  Medicare  for  the  Professional  Component  of  SkiHed  Nursing  Facility-Based  Physcian's  Services 
SMNed  Nursing  FadWy  Prospective  Payment  System  Billing  Where  Charges  Whk:h  Include  Accommodatk)n  Charges  Are 

Incurred  in  Different  Accounting  Years 
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Transmittal 
No. 


Manual/Subiect/Put>lication  No. 


369 


Retention  of  Health  Insurance  Records 
Duplicate  Edits  and  Resolution 
Drugs  and  Biologicals 


Renal  Dialysis  Facility  Manual  (Non-Hospital  Operated) 

(HGFA  Pub.  29) 

(Superintendent  of  Documents  No.  HE  22.8/13) 


92 


Billing  for  Intravenous  Iron  Therapy 


Coverage  Issues  Manual 

(HGFA  Pub.  6) 

(Superintendent  of  Documents  No.  HE  22J/14) 


136 
137 
138 
139 
140 
141 


Positron  EmisskMi  Tomography  Scans 

Percutaneous  Transluminal  Angk)plasty 

Biofeedback  Therapy  for  the  Treatment  of  Urinary  Incontinence 

IntravefKHJS  Iron  Therapy 

Cryosurgery  of  the  Prostate 

Diabetes  Outpatient  Self-Management  Training 


Provider  fMmtMirsement  Manual— Part  2 

Provider  Cost  Reporting  Forms  and  Instructions 

Chapter  32/Fonn  HCFA-1728-94 

(HGFA  Pub.  1S-2-32) 


10 


Home  Health  Agency  Cost  Reporting  Form  HCFA  1728-94 


Medicare  Program  Integrity  Manual 
(HCFA  Pub.  83) 


Maintaining  the  Confidentiality  of  Medk»l  Review  Records 


Business  Partners  Security  Oversiglit  Manual 


Information  Technotogy  Systems  Security  Roles  and  Responsibilities 
Information  Technotogy  Systems  Security  Program  Management 
Audit  Protocols  and  the  Contractor  Assessment  Security  Tool 


MedlcaraMedlcald 

Sanction— fMnstatomsnt  Report 

(HCFA  Pub.  89) 


04-01 
05-01 
06-01 


Report  of  Physkaans/Practlttoners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— March  2001 
Report  of  Physkaans/Practittoners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— April  2001 
Report  of  Physkaans/Practittoners,  ProvWers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— May  2001 


July  2001  through  September  2001 


IntermMiary  Manual 

Part  3— Claims  Process 

(CMS  Pub.  13-3) 

(Superintendent  of  Documents  Na  HE  22M6) 


1840 
1841 

1842 


Review  of  Fonn  CMS-1450  for  Inpatient  and  Outpatient  Bills 

Alphabetk:  Usting  of  Data  Elements 

Prospective  Payment  System  Pricer  Program 

Provkler-Specifk:  Payment  Data    ■ 

Provider-Spedfk:  Data  Record  Layout  and  Description 

Mammography  Soeening 

Diagnostk:  Mammography 

Diagnostk:  and  Screening  Mammograms  Performed  with  New  Technotogies 


Carriers  Manual 

Part  3— Program  Administration 

(CMS  Pub.  14-3) 

(Superintendent  of  Documents  No.  HE  22J/7) 


1716 
1717 


1718 
1719 


Mednare  Phystoian  Fee  Schedule  Database  2002  RIe  Layout 
Roster  Billing 

Specialty  Code/Place  of  Sennce  Processing  Requirements 
Centralized  Billing  for  Flu  and  Pneumococcal  Vacdnatton  Claim 
Review  of  Health  Insurance  Claim  Form  CMS-1500 
Preoperative  Sen/k»s  PakJ  under  the  Phystoian  Fee  Schedule 
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Transmittal 
No. 


Manual/Subject/Pubiication  No. 


1720 
1721 


Evidence  of  Medical  Necessity  for  Durable  Medical  Equipment 

Introduction  to  the  Appeals  Process 

Initial  Determination 

Steps  in  tfw  Appeals  Process:  Oveo/iew 

earner  Correspondence  wW)  Beneficiaries  or  Other  Parties  Regarding— Appeals 

Parties  to  an  Appeal 

Appointment  of  Representative 

Introduction 

Who  May  Be  a  Representative 

How  to  Make  and  Revoke  an  Appointment 

When  to  Submit  the  Appointment 

Where  to  Submit  the  Appointment 

Rights  and  Responsibilities  of  a  Representative 

VaUdity  of  an  Appointment  Over  Time 

Timeliness  of  an  Appeal  Request  and  Compieleness  of  Appointment 

Powers  of  Attorney 

Incapadtatton  or  Death  of  Beneftoiaiy 

DisckMure  of  IndivMuaNy  klentifiable  Beneficiary  Intormatfon  to  Representatives 

Amount  in  Controversy 

Defined 

General  Requirements 

Cakxilating  the  Amount  in  Controversy 

Additkjnal  Conskleratkxts  for  Calculatk)n  of  the  Amount  in  Controversy 

Aggregatkm  of  Claims  to  Meet  the  Amount  in  Controversy 

Extenskxi  of  Time  UmH  for  RHng  a  Request  for  Review  or  Hearing  Officer  Hearing 

Good  Cause 

General  Procedure  to  Establish  Good  Cause 

Conditk)ns  that  May  Establish  Good  Cause  for  Late  Filing  by  Benefk:iaries 

Example  of  Situatkxw  Where  Good  Cause  for  Late  RNng  Exists  for  Physk:ians  or  Other  Suppliers 

CondHtons  that  May  Establish  Good  Cause  for  Late  RHng  by  Physkdans  or  Other  Suppliers 

Example  of  SItuattons  Where  Good  Cause  for  Lato  RNng  Exists  for  Physk^ians  or  Other  Supplier 

Good  Cause  Not  Found  for  Benefk:iary,  or  for  Physk:ian  or  Other  Supplier 

Fraud  and  Abuse 

Authority 

Inckiskm  and  ConskJeratkxi  of  Evktonce  of  Fraud  and  /or  Abuse 

Claims  Where  There  Is  EvkJence  That  Items  or  SbtAcm  Were  1^  Furnished,  or  Were  Not  Furnished  as  BHted 

Responsibilities  or  Reviewers  and  Hearing  Officers 

Requests  to  Suspend  Ihe  Appeals  Process 

Continuing  Appeals  of  Physicians  or  Other  SuppNers  who  are  Under  Fraud  or  Abuse  Investigatnns 

Appeals  of  Claims  Involving  Exckjded  Physk:ians  or  Other  Suppliers 

QukJeHnes  tor  Writing  AppMis  Correspondence 

General  GukjeUnes 

Letter  Format 

Required  Elements  In  Appeals  Correspondence 

Disctosure  of  Informatton 

General  Informatton 

Fraud  and  Abuse  Investigatkxis 

Medtoal  Consultants  Used  * 

Multiple  Ber)efk:iarie8 

The  First  Level  of  Appeal 

Filing  a  Request  for  Review 

Time  Limit  for  Filing  a  Request  for  Review 

Recording  of  Inquires  and  Other  Acttons  on  the  Carriers  Appeal  Report  (Fonn  Center  for  Medk»re  Sennces-2590) 

The  Review  • 

The  Ftoview  DeterminatkMi 

Review  Determinatton  Letter 

Effect  of  ttw  Review  Determinatton 

Telephone  Review  Procedures 

Infonning  the  Beneftalary  and  ProvWer  Communities  About  Your  Telephone  Review  Prooees 

Issues  for  Telepfwne  Review 

Issues  During  the  Telephone  Review 

Time  Limit  for  Requesting  a  Telephone  Review 

Review  Request  Made  on  BehaN  of  the  Party  on  the  Telephone 

Conducting  the  Telephone  Review  ^  . 

Documenting  the  CaN 

Timely  Processkig  Requirements 

Review  Detenninatkxi  Letters 

Educatton 

Monitoring  Telephone  Reviews 

Hearing  Offteers  Hearing— The  Second  Level  of  Appeal 

Filing  a  Request  for  Hearing  Officer  Hearing 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 


Transmittal 
No. 


Manual/Subiect/Publlcation  No. 


Time  Limit  for  Filing  A  Request  for  Hearing  Officer  Hearing 

Request  for  Hearing  Offreer  Hearing  Filed  Prior  to  a  Review  Determination 

Exceptions  to  Filing  Requirements 

Request  for  Hearing  Officer  Hearing 

Timely  Processing  Requirements 

Carrier  ResponsltMlities 

Requests  for  Transfer  of  In-Person  Hearirigs  .       ' 

Acknowledgment  of  Request  for  HO  Hearing 

Case  File  iSevetopment 

Case  File  Preparation 

Types  of  Hearing  Officer  Hearings 

In-Person  Hearing 

Telephone  Hearing 

On-the-Record  Hearing  and  Decision 

Preliminary  On-the-Reoord  Hearing  and  Declskm 

Hearing  Oifficer  Authority  and  Responsibilities 

Hearing  Officer  Authority 

Quallftoations  and  General  Responsibilities 

Disqualification  of  Hearing  Officer 

Hearing  Officer  Hearing  Procedures 

Preparation  for  the  Hearing  Officer  Hearing 

Scheduling  the  Date,  Time  and  Place  of  Hearing 

Adjoumment  and/or  Postponement  of  Telephone  or  In-Person  Hearing 

Pre-Hearing  Review  of  the  Evidence 

Forwarding  Copies  of  Cast  File  Prior  to  Telephone  Hearing 

In-Person  and  Telephone  Hearing  Procedures 

The  Hearing  Officer  Hearing  Decision  Timeliness 

Effectuation  of  Hearing  Officer  Hearing  Decisions 

General  Rule 

Delaying  Effectuation 

Elements  of  Written  Request  for  Reopening 

Notk»  to  Parties  of  Reopening  Requests  -  . 

Hearing  Officer  Reply  to  Reopening  Request 

Nottee  to  Parties  of  Hearing  Offner  Detemilnatlons 

Requests  for  Part  8  Administrative  Law  Judge  Hearing 

Right  to  Part  8  Administrative  Law  Judge  Hearing 

Forwarding  Requests  to  Social  Security  Administration/Office  of  Hearings  &  Appeals 

Case  File  Preparation 

Acknowledgement  of  Request  for  Part  B  Administrative  Law  Judge  Hearings 

Model  Fomnat  for  Acknowledgement  of  Administrative  Law  Judge  Hearing  Request 

Review  and  Effectuation  of  Part  B  Administrative  Law  Judge  Decisions/  Dismissals 

Review  and  Effectuation  of  Administrative  Law  Judge  Decisions— General  Effectuation  Time  Limits 

Administrative  Law  Judge  Data  Extractk>n  Fomi 

Misrouted  Administrative  Law  Judge  Case  Files 

Duplicate  Administrative  Law  Judge  Decisions 

Recommending  /Vgency  Referral  of  Part  8  /Administrative  Law  Judge  Decisions  or  Dismissals  to  the  Centers  for  Medcare 

and  Medtoakl  Services  Regional  Office  (fonneriy  known  as  the  Agency  Protest  Process) 
Time  Limits  for  Forwarding  Agency  Refenal  Memorandum  to  Centers  for  Medk»re  and  Medk»ud  Services  Regional  Of- 

fk» 
GukJelines  for  Reviewing  Administrative  Law  Judge  Decisions/Dismissals 
«  Draft  Agency  Referral  Memorandum  Content 

Draft  Memorandum  Format 

Submission  of  Draft  Agency  Refenal  Memorandum  to  Centers  for  Medicare  and  Medk»id  Sennces  Regional  Office 
Effectuation  of  Departmental  /Vppeals  Board  Orders  and  Decistons 

1722  •       Diagnosis  or  Nature  of  Illness  of  Injury 

1723  •       Billing  Procedures  for  Teaching  Physician  Services 

1724  •       Screening  Mammography  and  Diagnostic  Mammography 

klentifying  a  Screening  Mammography  Claim  and  A  Diagnostic 
Mammography  Claim 
Adjudk»ting  the  Claim 

Diagnostk:  and  Screening  Mammograms  Perfomoed  with  New  Technologies 
1724  •       Diagnostk:  X-Ray,  Diagnostic  Laboratory,  and  Other  Diagnostic  Tests  


A-01-82 
A-01-83 
A-^1-84 

A-01-85 
A-01-86 
A-01-87 


Program  Memorandum 

Intannediaries  (CMS  Pub.  60A) 

(Superintendent  of  Documents  No.  HE  22.8^8-5) 


Centers  for  Medk»re  and  Medteakl  Sendees  /Vudit  and  Cost  Report  Settlement  Expectations 

Skilled  Nursing  Facility  Annual  Updated  for  Fiscal  Year  2002 

Problem  With  Processing  Certain  Clintoal  Diagnostk;  Laboratory  Claims  and  Other  Claims  through  the  July  Outpatient 

Code  Editor 
Notlficatton  of  /Access  to  Eligibility  Vendor 
New  Patient  Status  Codes 
Comprehensive  Enw  Rate  Testing  Program— Requirements  for  Medfcare  Part  A  Contractor  Operatton 


43804 


Federal  Register /Vol.  67,  No.  125 /Friday.  June  28,  2002 /Notices 


Transmittal 
No. 


A-01-88 
A-01-69 
A-01-90 
A-01-91 
A-01-92 
A-01-93 
A-01-94 

A-01-95 

A-01-96 

A-01-97 

A-oi-ge 

A-01-99 

A-01-100 

A-01-101 


A-01-102 
A-01-103 
A-01-104 


A-01-105 
A-01-106 

A-01-107 
A-01-108 
A-01-109 

A-01-110 
A-01-111 

A-01-112 

A-01-113 
A-01-114 
A-01-115 

A-01-116 
A-01-117 

A-01-118 

A-01-119 


A-01-120 
A-01-121 
A-01-122 

A-01-123 
A-01-124 
A-01-125 


B-01-43 
B-01-44 
B-01-45 
B-01-46 
B-01-47 
&-01-48 
B-01-49 
B-01-50 

B-01-51 
B-01-52 

B-01-53 
B-01-54 


Addendum  ill.— Medicare  and  Medicaid  Manual  Instructions— Continued 


Manual^bject/Publication  No. 


Extension  of  Due  Dale  for  FHing  Provider  Cost  Reports 

Payment  for  Blood  Clotting  Factor  Administered  to  Hemophilia  Inpatients 

Home  Health  Agency  Prospective  Payment  System  Correction  in  Rnandai  Reporting  For  Trust  Funds 

Clarification  of  Provider  Biding  Requirements  Under  the  Outpatient  Prospective  Payment  System 

Instmctions  for  Implementing  the  Inpatient  Rehabilitation  FadMy  Prospective  Payment  System 

Hospital  Outpatient  Prospective  Payment  System  Imptententation  Instructions 

Implementation  of  Fee  Schedule  for  AddMonal  Part  B  Services  Furnished  by  a  Stalled  Nursing  Facility  or  Another  Entity 

Under  Arrangements  with  the  SidNed  FadWy 
Wortcaround  for  Home  Health  Prospective  Payment  System  Transfer  Claims  Received  Out  of  Sequence-Regional  Home 

Health  Intermediaries  Only 

Clarification  of  the  Regulations  at  42  Code  of  Federal  Regulations  413.134(1)  To  Mergers  and  Consolidations  Involving 
Non-profit  Providers 

Technical  Corrections  Under  the  Hospital  Outpatient  Prospective  Payment  System 

October  Ou^tient  Code  EdHor  Spedfications  Version  (V2.3) 

Changes  in  the  Paid  Claim  Record— Notification  Process 

Upcoming  Train  the  Trainer  Session  for  Ir^Mrtient  Rehabilitation  Factiity  Prospective  Payment  System 

Changes  to  Fiscal  Year  2001  Hospital  Inpatient  and  Outpatient  Prospective  Payment  Sy^em  Policies  As  Required  by  the 
Medicare,  Medicaid,  and  State  ChHd  Health 

Insurance  Program  Balanced  Budget  Refinement  Act  of  1999,  P.L.  106-113 

Fiscal  Year  2002  Prospective  Payment  System  Hospital,  Skilled  Nursing  Factiity  and  Other  BHI  Processing  Changes 

October  Medicare  Outpatient  Code  EdHor  Specifications  Version  17.0  for  BiHs  from 

File  Descriptions  and  Instructions  for  Retrieving  the  2002  Physician,  Clinical  Laboratory  Durable  Medical  Equipment, 
Prosthetics/Orthotics  and  Supplies,  and  Therapy  Fee 

Schedule  Payment  Amounts  through  Centers  for  Medicare  &  Medicaid  Services  Telecommunications  System 

Screening  Glaucoma  Services 

Instnjctions  for  Billing  and  Processing  of  Hospital  Outpatient  Claims  Containing  Charges  for  Epoetin  Alfa  Tradenames: 
Epogen  and  Procrit 

October  2001  Update  to  the  Hospital  Outpatient  Prospective  Payment  Systern 

The  Report  of  Benefit  Savings 

The  Supplemental  Security  Income/Medicare  Beneficiary  Data  for  Fiscal  Year  2000 

For  Prospective  Payment  System  Hospitals 

Instructions  for  Implementing  the  Inpatient  Rehabilitation  Facility  Prospective  Payment  System 

Clarification  of  Acttvity  Therapy  (HCPC  00176)  and  Patient  Education/Training  Services  (HCPC  001 77)  Under  the  Hos- 
pital Outpatient  Prospective  Payment  S^tem 

RenfKwal  of  Category  Code  CI  723  from  the  Pass-Through  Device  Category  List  under  The  Hospital  Outpatient  Prospec- 
tive Payment  System 

Prospective  Payment  System  Patient  Transfers  Improperly  Paid  as  Hospital  Discharges 

HandNng  of  Claims  Containing  CMS  Common  Procedure  Coding  System  Codes  G0204  and  G0205 

Bypassing  Medicare  Secondary  Payer  Edits  on  Indirect  Medical  Education  Claims  for  Medicare^hoice  Organization  En- 

roNees 
Medicare  Secondary  Payer  Policies  Relaxed  for  Hospitals 
Production  Dates  for  the  Provider  Statistical  and  Reimburserrtent  Report  and  Extension  Of  Due  Date  for  FiNng  Provider 

Cost  Reports 
Claitfication  of  Cost  Reporting  Policy  m  Charge  Request  1468.  Concerning  Submission  of  Home  Office  Cost  Statements 

for  Chain  Home  Offices 
Correction  to  Program  Memorandum  (PM)  A-01-94  (CR  1689:  Ipiplementation  of  Fee  Schedule  for  Additional  Part  B 
Sen/ices  Furnished  by  a  Sidled  Nursing  Facility  Or  Another  Entity  Under  Arrangements  with  the  Stoned  Nursing  Facili- 
ties 
Removal  of  CMS  Common  Procedure  Coding  System/Revenue  Code  EdMng  under  The  Outpatient  Prospective  Payment 
Skilled  Nursing  Facility  AdKMtment  Billing.  Adii^ments  to  Health  Insurance  Prospective  Payment  System 
Payment  of  Skilled  Nursing  Facility  Claims  for  Benefkteries  DisenroMng  from  Terminating  Medk:are^hokx  Plans  Who 

Have  Not  Met  the  3-Day  Hospital  Slay  Requiremenl 
Fiscal  Year  2001  Prospective  Payment  System  Hospital  and  Other  BM  Processing  Changes 
Claritteation  to  Health  Insurance  Prospective  Payment  System  Coding  and  BiMnQ  Instructtons 
QukJance  Regarding  a  Change  in  Reimbursement  for  Part  B  Inpatient  Ancillary  Servk:es 


(! 


Pfoonvn  iwfiiocBnouiii  csffwcs 

(CaMPub^MB)  ^^ 

of  DocunMfita  No.  He  22<ara  o) 


Clariftoatkxi  of  Payment  and  Place  of  Sen<ice  Requirements  for  Ambulatory  Surgksl  Center  Claims 

Medkare  TeleMedkane  Demonstration  Endkig  Data 

TracWng  and  Reporting  Requiremenls  for  Advance  Detenninatkins  of  Medtoare  Coverage 

lnstructk)ns  for  BHing  for  Claims  for  Screening  QIauooma  Sennoes 

Comprehensive  Error  Rate  Testing  Program— Requiremenls  Update  for  Medk:are  Part  B  Contractor  Operatk>ns 

Medksal  Nutritk)n  Thera«)y  Servtoee  tor  Benefk:iaries  with  Diabetes  or  Renal  Disease 

Additkinal  Information  Regardkig  Medteare  Payment  ANowance  for  Fkj  Vaccine 

Attestatkxi  Optkm  for  Submisskm  Requirement  for  Qiracal  Laboratories  BiMng  The  Technteal  Component  of  Physteian 

Pathotogy  Services  to  Hospital  Patienis 
Common  Working  File  Changes  Required  for  Processing  Native  American  and  Alaskan  Native  Railroad  Retiree  Claims 
Changes  to  the  Center  tor  Medtoare  ft  MedtoaM  Servtoes  Part  B  Standard  System  Carrier  CMS  Part  B  Standanl  System 

Responsibiity  (Accelerato.  Claims  Coiectton  Software) 
Ctiange  in  Jurisdictton  tor  Pessary  Codes 
lmplementatk>n  of  New  Fee  Schedule  tor  Parenteral  and  Enteral  Nutriiton  Items  and  Services 
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Transmittal 
No. 


B-01-55 
B-01-56 
B-01-57 
B-01-58 
B-01-59 

B-01-60 

B-01-61 


AB-01-94 
AB-01-95 
AB-01-«6 
AB-01-97 

AB-01-98 

AB-01-99 

A&-01-100 

AB-01-101 

AB-01-1{» 

AB-01-103 

AB-01-104 

AB-01-105 
AB-01-106 

AB-01-107 
•AB-01-108 
AB-01-109 
AB-01-110 
AB-01-111 
AB-01-112 
AB-01-113 

AB-01-ir4 
AB-01-115 

AB-01-116 
AB-01-117 
AB-01-118 
AB-01-119 
AB-01-120 
AB-01-121 
AB-01-122 
AB-01-123 
A&-01-124 

AB-01-125 
AB-01-126 

AB-01-127 
A&-01-128 
A&-01-129 
AB-01-130 


AB-01-131 
AB-01-132 
AB-01-133 

AB-01-134 
AB-01-135 
AB-01-136 
AB-01-137 


Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 


*    Manual/Subiect/Publk»iion  No. 


2002 


Changes  to  Correct  Coding  Edits,  Verston  8.0.  Effective  January  1 , 

Payment  for  Home  Dialysis  Supplies  and  Equipment 

l^ew  Specialty  Code  for  Pain  Management 

Coding  for  Non-Covered  Servk»s  and  Servtoes  Not  Reasonat)le  and  Necessary  ^ 

Clariffcation  of  Medtoare  Contractor  Financial  Reporting  Instnxrttons  Outlined  In  §4923.2  of  the  Medicare  Carriers  Man- 
ual. (Issued  May  2001) 

Schedule  for  Completing  the  Calendar  Year  2002  Fee  Schedule  Updates  and  the  PartfcipatIng  Phystoian  Enrollment  Pro- 
cedures 

Interface  Control  Document 


Program  Memorandum 

Intermedlariea/Carriers 

(CMS  Pub.  60A/B) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


Profiling  Medtoare  Contractor  Call  Center 

New  Waived  Test-^uly  1 2,  2001 

Health  Insurance  Portability  and  Accountat>ility  Act  Etectronto  Data  Interchange  Testing  and  Reporting  Requirements 

Claims  Processing  Instructtons  for  tt>e  Medtoare  Participating  Center  of  Excellence  Demonstration  and  the  Medicare  Pro- 

vkjer  Partnership  Demonstratton 
Durable  Medtoal  Equipment  Regional  Carrier  Denial  Code  for  Durable  Medtoal  Equipment  Furnished  in  Skilled  Nursing 

Facilities 
This  Transmittal  Has  Been  Rescinded 

Common  Working  File  Health  Master  Record  Redesign  &  Beneficiary  Master  RIe  Expanston 
Hartcin  Grants:  Complaint  Tracking  System 
Common  Woriting  File  Y2K  Wrapper  Logto  Removal  Changes 
Revised  GukJellnes  for  Processing  Claims  for  Clintoal  Trial  Routine  Care  Servtoes 
Modifications  to  the  Common  Woriung  File  to:  (1)  Suppress  Hust  Type  Total  Cost  Transactions  for  Medtoare+Chotoe  and 

Adjustment  Claims;  and  (2)  Activate  Coordinatton  of  Benefits  Contractor  #1 1 100 
Medical  Review  Progressive  Corrective  Actton 
Implementation  of  the  Health  Insurance  Portability  and  Accountability  Act  Claims  Status  Request/Response  Transactton 

Standard 
Customer  Servtoes  Plans  Reporting  Procedures 
'Final  Update  to  the  2001  Medtoare  Phystoian  Fee  Schedule  Database 
Correction  of  Payment  for  Diabetes  Outpatient  Self-Management  Training  Servtoes 
Nottoe  of  Interest  Rate  for  Medtoare  Overpayments  and  Underpayments 
Completion  of  Home  Health  Prospective  Payment  System  Consolklated  Billing  Enforcement 
Installation  of  Digital  Satellite  Dishes  at  Medtoare  Contractors 
Clarification  of  Comprehensive  Error  Rate  Testing  Program  Requirements  for  Medtoare  Contractor  Operations  f^egarding 

Prepayment  Random  Medtoal  Review 
Data  Center  Testing— Etectronto  Correspondence  Refenal  System  Software  Verston  3.0 
Payment  Instmctions  for  Intestinal  Transplants  Furnished  to  Beneficiaries  Enrdted  in  Medtoare+Chotoe  Plans  With  Dates 

of  Service  on  or  After  April  1 ,  2001 ,  but  Before  January  1 ,  2002 
ProvkJer/Supplier  Plan  Quarterty  Report  Format 
Instructton  Imptementatton  Reporting 

Reasonable  Charge  Update  for  2002  for  Items  and  Sendees,  Other  Than  Ambulance  and  Laboratory  Seivtoes 
New  Zip  Code  Fite 

Correction  to  the  Reviston  of  Medtoare  Reimbursement  for  Tetehealth  Sennces 
Update  of  Rates  and  Wage  Index  for  Ambulatory  Surgtoal  Center  Payments  Effective  October  1 ,  2001 
Procedures  for  Re-issuance  and  Stale  Dating  of  Medtoare  Checks 

Useful  Lifetime  Expectancy  for  Breast  Prosthesis  ^  «      ^ 

Health  Insurance  Portability  and  Accountability  Act  Budget  Requests  for  Etectronto  Data  Interchange  Testing  and  Report- 
ing 
Clariftoation  and  Update  to  Medtoare  Payment  for  Code  Q3014  (Tetehealth  Facility  Fee) 
Instnxrttons  for  Imptementing  and  Updating  2002  Payment  Amounts  for  Durabte  Medtoal  Equipment,  Prosthetics. 

Orttwtics,  and  Supplies 
Year  2002  Healthcare  Common  Procedure  Coding  System  Annual  Update  Reminder 
Annual  Update  of  Non-Routine  Medtoal  Supply  and  Therapy  Codes  for  Home  Health  Consotklated  Billing 
Medtoare  Coverage  of  Non-Invasive  Vascular  Studtes  for  End  Stage  Renal  Disease  Pattents 
Clakns  Processing  Instructions  for  Carriers,  Durabte  Medtoal  Equipment  Regtonal  Carrier,  tntennediaries  and  Regtonal 

Home  Health  Intermediaries  for  Claims  Submitted  for  Medtoare  Beneficiaries  Parttoipating  in  Medtoare  Qualifying  Clm- 

toal  Trials 
Fiscal  Intermediary  Instmctions  on  Applying  Payment  Bans  on  Skilted  Nursing  Facility  Admissions 
Further  Guklance  Concerning  Imptornentation  of  the  Health  Insurance  Portability  and  Accountability  Act  Transactions 
Interim  Instmctions— Document  and  Conespondence  Name  Transitton  from  Health  Care  Financing  Administratton  to 

Centers  for  Medtoare  &  Medtoakj  Servtoes 
r4ew  Source  of  ProvMer  Infonnation  to  be  Avaitabte  on  CMS  Website  October  1,  2001 

IMedtoal  Review  of  Sendees  for  Patients  with  Dementia 

Supplemental  Instructtons  on  CMS  Business  Partners  Systems  Security  Requirements 

CMS  Poltoy  for  Disctosure  of  Indivktually  Identifiabte  Infonnation:  Provider  Tetephone  Inquiries  for  Medtoare  Eligibtlity  In- 
formation 
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Transmittal 
No. 


Manual/SUbjact/PuMcation  No. 


AB-01-138 
AB-01-139 
AB-01-140 


•  Naw  Zio  Cods  Fite 

•  Claims  Processing  Instructions  for  Claims  Submitlad  WNh  a  Written  Statement  of  Intent 


Claims  Processing  Instnictions  tor  Itw  Medteare  Participating  Cenlsrs  of  Dccelleoce  Demonstration  and  the  Medk:ara 
Provider  Partnership  Demonstration 


(cais-Piih.  7) 


27 


Sunwying  Health  Mainlenanoe  Organization  Operated  Home  Health  Agencies  Providing  Home  Health  Services  Through 

It^edtoare  Sun/ey  and  Certiticatton  Process 
Classification  of  Maintenance  Dialysis  Facilities  as  Hospital-Based  or  Independent  Prospective  Pay 
Regional  Office  Assessment  of  Provider  and  Supplier  Identification  Numi)er 


Hoepioe  MaiHial 

(CMS  Pub.  10) 

(Supeplnlandent  of  Docunienls  No.  HE  22Jr2) 


777 


General  Admission  Procedures  4 

Identifying  Other  Primary  Payers  During  The  Admission  Process 

Types  of  Admission  Questions  to  Ask  Medteare  Beneficiaries 

Policy  For  Provider  Records  Retention  of  Medicare  Secondary  Payer  Infomwtion 


SUNad  Nursing  FadHty  Manual 

(CMS-Pub.12) 

(Superinlandeni  of  Documents  No.  HE  22.  a/3) 


370 


•       This  Transmittal  is  notification  that  the  printed  copy  of  Transmittal  368,  Change  Request  1323.  dated  May  24,  2001,  is  a 
final  copy.  The  stamp  "Advance  Copy  of  Final  Issues"  was  inadvertently  p^frited  on  the  Transmittal  page. 


Coverage  Isauoa  Manual 

(CMS  Pub.  6) 

(Superintendent  of  Document*  Na  HE  22J/14) 


142 
143 


Adult  Liver  Transplantation 
Infusion  Pumps 


(! 


Reimbursement  Manual    f*art  1 
(CMS  Pub.  15-1) 
of  Documents  No.  HE  22J/4) 


421 
422 


•  Regional  Medicare  Swing-Bed  Rates 

•  Reasonable  Cost  of  Therapy  and  Other  Sennces  Furnished  by  Outside  Suppliers 


PrOVNnr  ^Om  mponmQ  ruiiiw  ana  hmuuluimm 

Her  IMPorm  CMS-20t 

(CMS  Pub.  1S-2-1t) 


•      Oulpatieni  Rehabiiitalion  Provider  Cost  Reporting  Form  CMS-2068-92 


2 

ProvMor  Coat  RoportInQ  Forma  and  Inalnictiona 

Mv  SSffvNM  CMS**S84 

(CMS  Pubw  15-2-aS) 


11 


•       SMned  Nursing  Facility  Cost  Report  Fornt  CMS  2540-06 


rfvVIQSr  ^0«K  nspOrHn^ 
NMT  SorFOCH 

(CMS  Pub.  18-2-3f) 


•      Hospital  and  Hoapital  HeaNh  Care  Complax  Cost  Report 


(CMS  Pub.  tl) 
(SuparlnlandsiN  of  Documenio  No.  HE  22jp4) 


13 


Badcground/Auewrlty 
Sysism  Capadly 
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ADDENDUM  III.— Medicare  and  Medicaid  Manual  Instructions— Ck>ntinued 


Transmittal 
No. 


Manual/Sut)iect/Put)lication  No. 


Hardware/Software  Requirements 

Center  Medicaid  Sendees  System  Access 

Data  Security 

Confidentiality  of  Data 

Database  Management 

Patient  Database  Updates 

Center  Medicaid  Services-Directed  changes  to  Your  Patient  Datat>ase 


Medicare  Program  Integrity  Manual 
(CMS-Pub.  83) 


10 
11 


12 


12 


13 
14 


The  Medicare  Medical  Review  Program 

Quality  of  Care  Issues 

Goal  of  the  Medical  Review  Program 

Medical  Review  Manager 

Annual  Medical  Review  Strategy 

Annual  Quality  Indicator  Program  Report 

National  Coverage  Decisions,  Coverage  Provisions  in  Interpretive  Manual,  Local  Medical  Review  Policy,  and  Individual 
Claim  Determinations 

National  Coverage  Decisions 

Coverage  Provisions  in  Interpretive  Manuals 

Local  Medical  Review  Policy 

Individual  Claim  Detenninations 

Local  Medical  Review  Policy  Development  Process 

Identification  of  Services  For  Which  a  New  or  Revised  Local  Medical 

Review  Process  is  Needed  ' 

Techniques  for  Writing  Local  Medical  Review  Policies 

Evidence  Supporting  Local  Medical  Review  Policy 

Benefit  Category 

Statutory  Exclusions  on  Grounds  Other  Than  Section  1862 

Reasonat)le  and  Necessary 

Coding  Provisions  in  Local  Medical  Review  Policies 

Local  Medical  Review  Policy  Comment  Process 

Local  Medical  Review  Policy  Notice  Process 

Local  Medical  Review  Policy  Format 

Retired  Local  Medical  Review  Policy  , 

American  Medical  Association  Common  Procedural  Tenninology 

Copyright  Agreement 

Local  Medical  Review  Policy  Notice  Process  Fonnat 

Local  Medical  Review  Policy  Notice  Process  Sutxnission/Requlrements 

Contractor  Advisory  Committees  Process 

Certificates  of  Medical  Necessity  as  the  Written  Order 

Cover  Letters  for  Certificate  of  Medical  Necessity 

Completing  a  Certificates  of  Medical  Necessity 

DME  Regional  Carrier  Auttrarity  to  Assess  an  Overpayment  and  /oCMP 

When  Invalid  Certificates  of  Medical  Necessity 

Acceptability  of  Faxed  Orders  and  Facsimile  or  Electronic  Certificates  of 

Medical  Necessity 

Certificates  of  Medical  Necessity  as  the  Written  Order 

Cover  Letters  for  Certificates  of  Medical  Necessity 

Completing  a  Certificate  of  Medical  Necessity 

Durable  Medical  Equipment  Regional  Coordinator's  Auttwrity  to  Assess  an  Overpayment  and/or  Civil  Monetary  Penalty 
When  Invalid  Certificates  of  Medical  Necessity's  are  Identified 

Certificates  of  Medical  Necessity 

Acceptability  of  Faxed  Orders  and  Facsimile  or  Electronic  Certificates  of  Medical  Necessity 

Fiscal  Intermediary,  Carrier  Durat)le  Medical  Equipment  Regional  Carriers  and  Regional  Home  Health  Intermediary  Inter- 
action and  Coordination  witti  Program  Safeguard  Contractors  Introduction 

Program  Safeguard  Contractors  for  Corporate  Integrity  Agreements 

Administrative  Relief  from  Medical  Review  and  Benefit  Integrity  in  Disaster  Situations 

Local  Medical  Review  Policy  Fonnat 

Local  Medical  Review  Policy  Submission/Requirements 


Madicara/Madicald 

Sanction— Roinatatement  Report 

(CMS  Pub.  69) 


07-01 
08-01 
09-01 


Report  of  Physicians/Practitioners,  Providers  and/or  Other  Heatth  Care  Suppliers  Exduded/Reinstated-^une  2001 
Report  of  Physicians/Practitioners,  Providers  and/or  Ottier  Healtti  Care  Suppliers  Exduded/Reinstated-Ouly  2001 
Report  of  Physicians/Practitioners,  Providers  and/or  Ottw  Heatth  Care  Suppliers  Excluded/Reinstated— August  2001 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 


Transmittal 
No. 


Manual/Subiect/PubHcation  No. 


October  2001  ttirough 


2001 


Part  3— CMms  Process 

(CMS  Pub.  13-1) 

(Superintendent  of  Documents  No.  HE  22JM-3) 


132 


•       Overpayments  lor  Provider  Services— General 


Part  3— detonc  Proceaa 

(CMS  Pub.  13-3) 

(Superintendent  of  Documents  No.  HE  22  JM) 


1843 
1844 
1845 
1846 
1847 
1848 


1849 


Payment  for  Services  Furnished  by  A  Critical  Access  Hospital 

Overpayments  for  Provider  Services 

CMS  Common  Procedure  Coding  System  for  Hospital  Outpatient  Radiology  Services  and  Other  Diagnostic  Procedures 

Special  Coverage  Requirements 

Payment  for  Blood  Clotting  Factor  Administered  to  Hemophilia  Inpatients 

CMS  Common  Procedure  Coding  System  for  Hospital  Outpatient  Radiology  Sennce  and  Other  Diagnostic  Procedures 

Outpatient  Therapeutic  Services 

Immunosuppressive  Drugs  Furnished  to  Transplant  Patients 

Therapeutic  Pheresis  (Apheresis) 


(! 


Pert  3    Cleima  Prooees 
(CMS  Pub.  14-3) 
of  Documents  No.  HE  22  J/7) 


1726  •      The  Destination 

1727  •       Overpayments— General 

1728  •       Claims  Involving  Beneficiaries  Who  Have  Elected  Hospice  Coverage 

Processing  Claims  For  Attending  Physician  Services  Furnished  to  Hospice  Patients 

Services  Unrelated  to  a  Hospice  Patients  Terminal  Condition 

Hon-Hcmpkx  Services  Fumished  to  Hospice  Patients  Who  Are  M*C  EnroHees 

Payment  Safeguard 

Medicare  Surnmary  Notices  and  Explanation  of  Medicare  Benefits  and  Remittance  Advice  Messages 

1729  •       End  Stage  Renal  Disease  Bill  Processing  Procedures 

1730  •      Durable  Medical  Equipment  Regional  Carrier  Billing  Procedures 

1731  •       Centralized  Billing  for  Ru  and  Pneumococcal  Vaccination  Claims 

1732  •       Type  of  Sen/ice 

1733  •       Mandatory  Subrnission  of  Assigned  Claims  for  Drugs  and  Biologicals  Clairns  for  Dnjgs  and  Btologicals. 

1734  •       Physician  Assistant  Sen/ices 

Nurse  Practitioner  Services 

Clinical  Nurse  Specialist  Services 

Billing  for  Physician  Assistant  Nurse  Practitioner  Or  Clinical  Nurse  Specialist  Services 

BilKng  Requirements  for  Physician  Assistant  Services 

Billing  Requirements  for  Nurse  Practitioner  or  Clinical  Nurse  Specialist  Sennces 

BiHing  for  Teaching  Pfiysician  Services 

1735  •       Coverage  Criteria 

Ambulatory  Surgical  Center  Fee 

1736  •       Paying  Claims  Without  Common  Woddng  RIe  Approval 

Requesting  to  Pay  Claims  Without  Common  Woddng  File  Approval 
Procedures  for  Paying  Claims  Without  Common  Wor1dr>g  File  Approval 

1737  •       Glauconu  Soeening 

Conditions  of  Coverage 

Claims  Sutwnission  Piequirsments  and  Applicable  HCPCS  Codes 

Calculating  the  Frequency 

Common  Wortdng  Rie  Edits 

Claims  Editing 

Diagnosis  Coding  Requirements 

Payment  Methodology 

Remittance  Advice  Notices 

Medicare  Summary  Notice  and  Explanation  of  Medteare  Benefits  Messages 


( 


(CMS  Pub.  14-4) 
Of  Documents  No.  HE  22J/7-4) 
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Trarismittal 
No. 


A-01-126 
A-01-127 

A-01-128 

A-01-129 
A-01-130 
A-01-131 
A-01-132 
A-01-133 

A-01-134 

A-01-135 

A-01-136 
A-01-137 
A-01-138 

A-01-139 
A-01-140 
A-01-141 
A-01-142 

A-01-143 
A-01-144 


A-01-145 
A-01-146 
A-01-147 

A-01-148 

A-01-149 

A-01-150 


B-01-62 

BM)1-63 
B-01-64 
B-01-65 
B-01-66 
B-01-67 
B-01-68 
B-01-69 
B-01-70 
B-01-71 
B-01-72 
&-01-73 

B-01-74 
B-01-75 
B-01-76 
&-01-77 
B-01-78 


ADDENDUM  III.— MEDICARE  AND  MEDICAID  MANUAL  INSTRUCTIONS— Continued 


Manual/Subject/Publication  No. 


Program  Memorandum 

Intonnediarles  (CMS  Pub.  60A) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


Scheduled  Release  for  January  Updates  to  Software  Programs  and  Pricing/Coding  Files 

Common  Working  File  Processing  of  Home  Health  Prospective  Payment  System  Transfer  Episodes  Received  Out  of  Se- 
quence 

Common  Working  File  Processing  of  Home  Health  Prospective  Payment  System  (HH  PPS)  Transfer  Episodes  Received 
Out  of  Sequence 

Reporting  Claims  Accounting  Information  to  the  Healthcare  Integrated  General  Ledger  Accounting  System  (HIGLAS) 

Receipt  and  Processing  of  Non-Covered  Charges  on  Other  Than  Part  A  Inpatient  Claims 

Additional  Instmcttons  for  Implementing  the  Inpatient  Rehabilitation  Facility  Prospective  Payment  System  (IRF  PPS) 

Screening  Glaucoma  Servk^es 

Clariffeatton  of  Payments  Made  to  Hospital  Outpatient  Departments  Under  the  Outpatient  Prospective  Payment  System 
(OPPS) 

January  Medicare  Outpatient  Code  Editor  (OCE)  Speciffcatkxis  Verskxi  17.1  For  Bills  From  Hospitals  That  Are  Not  Pakl 
Under  the  Outpatient  Prospective  Payment  System  (OPPS)   . 

HCPCS  Code  Updates  and  Correctkxis  for  SNF  Part  A  PPS  Consdklated  Billing  and  SNF  Part  B  Fee  Schedule  for 
2002. 

Do  not  Forward  Initiative 

Modiffcattons  to  Fonn  CMS-339  Requirements,  ProvWer  Cost  Report 

Announcement  of  Medfcare  Rural  Health  Ciink»  and  Federally  Qualified  Health  Centers  Payntent  Rate  Increases, 
Changes  to  the  Exceptk>n  Criteria  for  the  Payment  Limit  for  Rural  Health  Clinfcs  Based  in  Rural  Hospitals 

Special  Instoictions  for  Handling  of  Outpatient  Pa 

Special  Payment  for  Outpatient  Prospective  Payment  System  Due  to  Delay  in  Implementing  System  Updates 

Center  for  Medeare  and  MednakJ  Servees  Audit  and  Cost  Report  Settlement  Expectatkms 

Clariffcatran  and  HCPCs  Coding  Update:  Part  B  Fee  Schedule  And  Consolidated  Billing  For  Skilled  Nursing  Facility  Serv- 

iCGS 

Provkler  Educatkjn  Arttale:  CY  2002  Outpatient  PPS  Rate  Implementatkw 

AdditkMial  Informatton  Related  to  Sectton  212  of  the  Medrcare,  Medkakl,  and  SCHIP  Benefits  Improvement  and  Protec- 
tkMi  Act  of  2000  (PuWk:  Law  106-554)  Affecting  Medfcare-Dependent,  Small  Rural  Hospitals.  Also,  ClarifKatkxis  and 
Correctkms  to:  Changes  to  the  Hospital  Inpatient  Prospective  Payment  Systems  and  Rates  and  Costs  of  Graduate 
Medical  Education:  Fiscal  Year  2002  Rates.  Etc.;  Final  Rules,  as  Published  in  the  Federal  Register  on  August  1 ,  2001 
(66  FR  39828) 

Delay  of  the  2002  Update  to  the  Outpatient  Prospective  Payment  System 

Inpatient  RehabiHtatkw  Facility  Prospective  Payment  System  Revenue  Code  File  Update 

Federal  Fiscal  Year  (FY)  2003  Wage  Index:  Request  for  FY  1999  Wage  Data  from  Hospitals  Affected  by  the  Filing  Ex- 
tensk>ns  ProvkJed  by  Transmittal  Numbers  A-01-88  and  A-01-117 

Changes  to  Fiscal  Year  (FY)  2001  Nursing  and  Allied  Health  Educatton  Payment  Polfcies  as  Required  by  the  Benefits 
Improvement  and  Protectton  Act  of  2000  (BIPA).  P.  L.  106-554 

Amended  Productton  Dates  for  the  Provkler  Statistnal  and  Reimbursement  Report  and  Extenskw  of  Due  for  Filing  Pro- 
vkler Cost  Reports 

Provkler  Education  Artfcle:  CY2002  Outpatient  Prospective  Payment  System  Rate  Implementation  Delay 


Program  Memoraitdum 

Carriers 

(CMS  Pub.  60B) 

(Superintendent  of  Documents  No.  HE  22M6-S) 


Problem  Resolution  to  Issues  Raised  by  Implenrtentation  of  Change  Request  1646  for  The  Medkare  C^arriers  Processing 
on  the  Multi-Carrier  System 

New  Modifier  for  Rental  Items 

DMERCs— Advance  Benefniaiy  Notices  for  Upgrades 

Calendar  Year  2002  Partkapation  EnroHment  and  Medfcare  Partteipating  Physfcians  and  Suppliers  Directory  Procedures 

Program  Integrity  Sampling  Module  for  Part  B  and  DME  Carriers 

Updated  Correct  Coding  Initiative  Coding  PolKy  Manual 

Provkler  Upgrades  of  Durable  Medcal  Equipment.  Prosthetics,  OthoBcs  and  Supplies  Without  Any  Extra  Charge 

2002  Anesthesia  Converskxi  Factor 

Reporting  Claims  Accounting  informatton  to  ttie  Healthcare  Integrated  General  Ledger  Accounting  System 

American  National  Standards  Institute  XI 2N  837  Professtonal  Health  Care  Claims  Companton  Document 

Change  in  Common  Working  File  for  two  immunosuppressive  Dmgs 

Reviewing  Deceased  Physkaans'  Unk^ue  Physkaan  Identification  Numbers  on  Durable  Mednal  Equipment  Regkxwl  Car- 
rier Claims 

Supplier  Billing  for  Glucose  Test  Strips  and  Supplies  (Revised) 

Changes  to  Correct  Coding  Edits,  Verston  8. 1 ,  Effective  April,  2002 

Issuance  of  Standard  Paper  Remittance  Advtoe  Notices  and  SPR-X12835V4010  Crosswalk 

Correction  to  Correct  Coding  Edits.  Verston  8.0.  Effective  January  1.  2002 

Correction  to  Fee  Schedule  RIe  for  Parenteral  and  Enteral  Nutrition  Items  and  Servtoes  
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 


Transmittal 
No. 


AB-01-141 
AB-01-142 
AB-01-143 
AB-01-144 
AB-01-145 
AB-01-146 

AB-01-147 

AB-01-148 
AB-01-149 

AB-01-1SO 

AB-01-151 
AB-01-1S2 

AB-01-1S3 

AB-01-154 
AB-01-155 
AB-01-156 
AB-01-157 

AB-01-158 
A&-01-1S0 

A»-oi-ieo 

A&-01-161 
AB-01-162 
AB-01-163 

AB-01-164 

AB-01-166 

AB-oi-iee 

AB-01-ie7 
AB-01-168 

AB-oi-iee 

AB-01-170 

AB-01-171 
Aa^)1-172 
AB-01-173 

AB-01-174 
AB-01-175 
AB-01-176 
AB-01-177 
AB-01-178 
AB-01-179 
AB-01-180 
AB-01-181 
AB-01-182 

AB-01-183 
AB-01-184 
AB-01-18S 
AB-01-186 
AB-01-187 
A&^1-188 
AB-01-189 


Manuai/Subiect/Publication  No. 


(CMS  Pub.  60A/B) 
(SufMrintMMtont  o(  DocuiMnta  No.  HE  22 J/B-4) 


Update  of  Codes  and  Payments  for  Ambulatory  Surgical  Centers  (ASCs) 

Revised  Guidelines  for  Processing  Claims  for  Clinical  Trial  Routine  Care  Sennces 

Coverage  and  BiNing  of  Sacral  Nerve  Stimulation 

International  Classification  of  Diseases,  Nintfi  Revision,  Clinical  Modification  Coding  for  Diagnostic  Tests 

New  Waived  Tests— September  13,  2001 

Distribution  of  Revised  Fonn  CMS-855S— Medicare  Provider/Supplier  Enrollment  Applications— {Fo<TTWly  Form  CMS- 

855)  Dated  fMovember  1 ,  2001 
Electronic  Correspondence  Referral  System  User  Manual  3.0.1  and  Electronic  Correspondence  Referral  Systern  Quick 

Reference  Card 
Ambulance  Inflation  Factor  for  2002 
Unsolidtod  Response  and  Auto  Adjustment  of  Claims  for  the  Medicare  Participating  Centers  of  Excellence  Denranstration 

and  ttie  Medicare  Provider  Partnership  Demonstration 
Breal(down  of  the  American  Medk^l  Association's  Physicians'  Current  Procedural  Tenninology,  Fourth  Edition  2002 

Codes 
Clarification  of  Common  WoilOng  File  Y2K  Wrapper  Logic  Removal  Changes  (Change  Request  1774) 
Breakdown  of  the  American  Medk:al  Associatwn's  Phy8k:ians'  Current  Procedural  Terminology,  Fourth  Edition  2002 

Codes 
Tracking  the  Number  of  Diabetes  Outpatient  Self-Management  Training  and  Medical  Nutritnn  Therapy  Hour  by  the  Com- 
mon Working  File 
MedKal  Deductkxi  and  Premium  Rates  Calendar  Year  2002 
Informatkm  CoHectkm  Requirements  from  Medk:are  Contractor  Call  Centers 
Expanding  the  Number  of  Source  Mentifiers  for  Common  Wortdng  File  MSP  Records 
New  Common  Working  File  Medicare  Secondary  Payer  Edit  to  Raiact  Medk:ara  Secondary  Payer  Records  for  Medk:are 

Benefk:iaries  Who  Are  Only  Entitled  to  Medfcare  Part  B.  and  Are  Covered  by  a  Group  Health  Plan 
New  Comnwn  Woridng  FHe  EdHs  and  Standard  System  Responses  on  Skilled  Humng  Facility  Claims 
Common  Working  FHe  Reiect  and  Uliilzalk)n  EdKs  and  Carrier  Resokitton  ter  ConsoikJated  Billing  tor  Skilled  Nursing  Fa- 

dttly  Residents 
Standaidiza  Common  Working  FNa  Hods'  Processes  and  Procedures  WNh  Standard  Software  (AMEN  Program) 
HoUcm  of  imerast  Rale  for  Medteare  Overpayments  and  Undeipeymenis 

2002  Clinical  Laboratory  Fee  Schedule  and  Laboratory  Coals  Subject  to  Reasonable  Charge  Payment  Melhodotogy 
Expand  Standwd  Date  Fonnat  and  Remove  Common  Wortdng  Fle.Y2K  Wrapper  Logk:  for  Part  B  EHgibHity  Hie.  Part  B 

(HUBC).  and  OME  (HUOC)  Incoming  and  Raponae  Tranaadtons 
Conedton  to  Program  Memorandum  AB-01-53:  ENminatkin  of  OMEPOS  Fee  Schedules  for  Repair  Codes  E1340, 

L4206.  L7520.  Wid  L8048 
ImplemanMton  of  an  Ambuianoe  Fee  Schedule 
Coverage  and  BWng  of  Sacral  Nerve  SUmulalton 

CorractkMi  to  2nd  Update  to  2001  Madtoara  Physk:ian  Fee  Schedule  Databaae 
The  Use  of  G«nma  Cwneras  and  Ful  Ring  and  Partial  Ring  PoaMron  Emission  Tonwgraphy  Scanners  tor  Positron  Emis- 

ston  Tomography  Scans 
Transadton  CertHcalkin  and  TaaHng 
Clarilteaiton  to.Madtoare  Carrier  Mwiual  §2130  Proalhafc  Devtoea  and  Coverage  Issues  Manual  §00-9  Durable  Medk»l 

Equipment  Relerance  Usi— Coverage  of  IntermWtsnl  Cathelsrigatlon  _ 
Request  tor  Contractor's  Buainesa  ConNngancy  Ptan->January  15,  2002 
Promoting  Madtoare's  Screening  Pap  Test  BaneW  in  Support  of  Cervtoal  HeaNh  Month  (January) 
Name  TransHton  From  Hedlh  C««  FinMidng  AdministraMon  to  Cenlars  tor  Madtoara  A  Medk»d  Seo/fces    MentHy  Marie 

Guidames 
The  CertHtoaNon  Package  tor  knamal  Contools  tor  Fiacal  Year  Endtog  September  30.  2002 
Payment  tor  Mattiod  11  Home  Diatysis  Supples 
The  Medtoara  Exduaton  Database  Replaoes  PubNcatton  69 
Emergency  Changaa  to  the  2002  Medtoara  Phystoian  Fee  Schedule  DaMbaae 

April  Quartarty  Updates  tor  2002  DMSbto  Madtoal  Equipment.  Proettotfca.  Orthottcs.  and  Suppliers  Fee  Schedule 
Zip  Code  FHe  on  tie  Oiraci  Connect 
Payment  tor  Method  N  Home  Dialysis  SuppNea 
Coofdinatton  of  BanaMs  Contractor  Fad  Sheet  tor  Provklar 
Uee  of  the  America  Medteal  Aaaodalton's  Phyatoiana'  Cunani  Procedural  Teiminotogy.  Fourth  EdHton  Codes  on  Con- 

tractora'  Web  SNaa 
Appa*  of  Madtoara  Part  A/Part  B  Coverage  Datanninltons 
Ctariicaltons  to  hnplementalton  of  the  Ambuianoe  Fee  Scheduto 
Implemenlation  of  the  Ambulance  Fee  Scheduto 

Suapenaton  of  Naltonal  coverage  Poltoy  on  Etodrical  SNmulatton  for  Wound  Heamg 
Update  to  Waived  Teet— November  21.  2001 
Covwaga  and  BMng  of  Ambutetoiy  Blood  Praaaura  Monitoring 
Madtoara  Coverage  of  Non-towasiva  Vaacular  Studtea  lor  End  Stage  Renal  I 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 


Transmittal 
No. 


Manual/Subject/Publk:atk>n  No. 


Hospital  Manual 

(CMS  Pub.  10) 

(Superintendent  of  Documenta  Ho.  HE  22.8/2) 


778 
779 
780 
781 
782 
783 


298 


Critk»l  Access  Hospital 

CMS  Common  Procedure  Coding  System  for  Hospitals  Outpatient  Radtology  Services  and  Other  Diagnostic  Procedures 

Payment  for  Bkxxj  Ctotting  Factor  Administered  to  Hemophilia  inpatients 

Outpatient  Therapeutk:  Servfces,  and  Sectton  439,  Billing  for  Immunosuppressive  Drugs  Furnished  to  Transplant  Patients 

Completkw  of  Form  CMS-1450  for  Inpatient  and/or  Outpatient  Billing  ProvkJer  Electronic  Billing  FHe  and  Record  Formats 

Addendum  B— Alphabetk:  Listing  of  Data  Elements  


Home  Health  Agency  Manual 

(CMS  Pub.  11) 

(Superintendent  of  Documenta  No.  HE  22.8/5) 


Home  Health  Agency 

An-angements  by  Home  Health  Agencies 

Home  Health  Prospective  Payment  System 

National  60  Day  Episode  Rate 

Adjustments  to  the  60  Day  Episode  Rate 

Continuous  60  Day  episode  Recertification 

Counting  60  Day  Episodes 

Split  Percentage  Payment  Approach  to  the  60  Day  Episode 

Physkjian  Signature  Requirements  for  the  Split  Percentage  Payment 

Low  Utilization  Payment  Adjustment 

Partial  Episode  Payment  Adjustment  '  • 

Signifteant  Change  in  Conditton  Payment  Adjustment 

Outlier  Payment  ' 

Discharge  Issues 

ConsolMated  Billing 

Change  of  Ownership  Relationship  to  Episodes  under  Prospective  Paynwnt  System 

Reasonable  and  Necessary  Services 

Confined  to  the  Home 

Servfces  Are  Provided  Under  a  Plan  of  Care  Established  and  Approved  by  a  Physfcian 

Needs  Skilled  Nursing  Care  on  an  Intennittent  Basis  (Other  than  Soiely  Venipuncture  For  the  Purposes  of  Obtaining  a 

Bkx>d  Sample)  or  Physkal  Therapy  or  Speech-Language  Pathology  Servtees  or  Has  Continued  Need  for  Occupational 

Therapy 
Physksian  Certifk»tkxi 
Skilled  Nursing  Care 
Skilled  Therapy  Sennce 
Home  Health  Akle  Senrk»s 

Mednal  Supplies  (Except  for  Drugs  and  Bfokjgfcals)  and  the  Use  of  Durable  Medfcal  Equipment 
Part-time  or  Intemiittent  Home  Health  Akie  and  Skilled  Nursing  Servk»s 
Special  Conditions  for  Coverage  and  Payment  of  Home  Health  Servk»s 

Under  Hospital  Insurance  (Part  A)  and  Supplementary  Medfcal  Insurance  (Part  B)  .    .      .  ^        ^    ^ 

Benefwiaries  Who  Are  Enrolled  in  Part  A  and  Part  B.  but  do  Not  Meet  the  ThreshoW  for  Post-lnstrtutional  Home  Health 

Servk»s 
BenefKiaries  Who  Are  Part  A  Only  or  Part  B  Only 
Coinsurance,  Copayments,  and  Deductibles 
Number  of  Home  Health  Visits  under  Hospital  Insurance  (Part  A), 
Number  of  Home  Health  Visits  under  Supplementary  Medteal  Insurance  (Part  B) 
Counting  Visits 
Evakiatkm  Visits 

Medk:al  and  Other  Health  Servk:es                                              -       - 
Surgk»l  Dressings,  and  Other  Dressings  Used  for  Reductton  of  Fractures  and  Diskxattons 
Prosthfitic  DfivicdS 
Outpatient  Physfcal  Therapy,  Occupatkxuil  Therapy,  and  Speech  Pathotogy  Servfces 


Skilted  Nursing  Facility  Manual 

(CMS-Pub.  12) 

Superintendent  of  Documents  No.  HE  22.  8/3 


371 


Dmgs  and  Btotogtoals,  and  Sectton  542,  Billing  for  Immunosupressive 
Drugs  Furnished  to  Transplant  Patients  


Hospice  Manual 

(CMS-Pub.  21) 

Superintendent  of  Documents  No.  HE  22.  8/18 


64 


•       Inpatient  Respite  Care 
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Transmittal 
No. 


Manual/Subiect/PubKcation  No. 


Coverage  lecuee  Menuel 

(CM8-Pub.6) 

Supartoitendent  of  Document*  No.  HE  22.  fl/14 


144 
145 
146 
147 
148 
149 
150 


Sacral  Nen/e  Stimulation  for  Urinary  Incontinence 

Treatment  of  Actinic  Keratosis 

External  Counterpulsation  for  Severe  Angine 

Positron  Emission  Tomography 

Pneumatic  Compression  Devices 

Ambulatory  Blood  Pressure  MonMortng 

Continuous  Positive  Ainway  Pressure 


15 
16 


17 


Medlcere  Program  imegrtty  Manual 
(CMS-Pub.  83) 


Medical  Records  of  Partial  Hospitalization  Claime 

Medicare  Berwfits  Integrity  Unit 

Orgenizational  Requirements 

Anti-Fraud  Training  ^ 

Procedural  Requiremerrts 

Medtoare  Fraud  Infonnation  Specialist 

Coordination  of  Medical  Records  and  Benefit  Integrity  Units 

Request  for  Information  from  Outside  Orgenizations  Agency  Agreement  Memorandum  of  Understanding  Between  the  Of- 
fice of  the  Inspector  Qeneral  and  the  Depailment  of  Justice— Sharing  Fraud  Complaints 

Development  of  Complaints  ar>d  Cases 

Fraud  Alerts 

Types  of  Fraud  Alerts  '  - 

Alert  Specificatiorts  Editorial  Requirements 

Coordination  , 

Distribution  of  Alerts 

Offices  of  the  Inspector  Qeneral  Referrals  and  Appropriate  Fraud  Investigation  Database  Entries 

Table  of  Contents 

Consent  Settlement  Instructiorw 

Consent  Settlement  Budget  and  Performance  Requirements 

Basis  of  Authority 

Purpoee 

Enforcement 

Administrative  Actions 

Documents 

CivH  Monetary  Penalty  Authorities 

Civil  Monetary  Penalty  Delegated  to  Centers  for  Medicare  &  Medicaid  Sennces 

CivM  iMlonetary  Penalty  Delegated  to  Offices  of  the  Inspector  Qeneral  ^ 

Referral  Process  to  Centers  for  Medicare  &  Medicaid  Services 

Referral  to  Offices  of  the  Inspector  Qeneral 

Centers  for  Medicare  &  Medicaid  Services  Generic  Civil  Monetary  Penalty  Case  Contents 

Beneficiary  Right  to  Itemized  Statement 

Medicare  Limiting  Charge  Vioiatiorts 

Table  of  Contents 

OiMlity  Improvenrtent  Program  Reportirig 

Vulnerability  Report 

Table  of  Contents 

Definitions 

Request  for  Information  from  Outside  Organizations 

IMemorandum  of  Understanding  Regarding  Requests  form  Federal  Bureau  Investigation  /Department  of  Justice  f^eporting 
Requirsments 

Periodk:  Exchange  of  Information  Among  Offices  of  the  Inspector  Qeneral,  Federal  Bureau  Investigation  Department  of 
Justice  Reporting  Requirements 

Periodic  Exchange  of  Infonnation  Among  Offices  of  the  Inspector  General.  Federal  Form  Letter  for  Depar«nent  of  Justice 
Request 

Depailment  of  Justice  Report  (Excel  Spreadsheet) 

National  Medicare  Fraud  Alert 

Restricted  Medicare  Fraud  Alert  Organizational  Requirements 

Request  for  Infonnation  from  Outside  Organizations 

Procedures  for  the  benefit  Integrity  and  Medical  Review  Units  on  Unsolicited  Voluntary  Refund  Checks 

Anti-Kickback  Statute  lmpNcatk>ns 

Overview  of  Prepayment  and  Postpayment  Review  for  Medicel  Review  Purpose 

Determinations  Made  During  Prspeyment  and  Poetpayment  Mediel  Review 

Documentatkxi  Spedfk:atk)ns  tor  Areas  Selected  to  Prepeyment  or  Postpayment  or  Postpayment  Medical  Review 

Addittonal  Documentatton  Requests  During  Prepeyment  or  Postpsyment  Medtoal  Review 

Compleling  Complex  Reviews 

Handling  Lato  Documentatton 


Federal  Register /Vol.  67,  No.  125 /Friday,  June  28,  2002 /Notices 


43813 


ADDENDUM  III.— MEDICARE  AND  MEDICAID  MANUAL  INSTRUCTIONS— Continued 


Transmittal 
No. 


Manual/Subject/PublKatton  No. 


Denials 

Documenting  That  A  Claim  Should  be  Denied 

Internal  Medk»il  Review  Guidelines 

Types  of  Prepayment  and  Postpayment  Review 

Spreading  Workload  Evenly 

New  Provider/  New  Benefit  Monitoring 

Review  That  Involves  Utilizatton  Parameters 

Prepayment  Review  of  Claims  for  Medical  Review  Purposes 

Automated  Prepayment  Review 

Prepayment  Edits 

Categories  of  Medial  Review  Edits 

Postpayment  Review  of  Claims  for  Medk:al  Review  Purposes 

Postpayment  Review  Case  Selectton 

Location  of  Postpayment  Reviews  .  ^ 

Re-adjudtoation  of  Claims 

Estimate  of  the  Correct  Payment  Amount  and  Subsequent  Over/Underpayment 

Notifteatton  of  Provider  (s)  Rebuttal(s)  of  Findings 

Recovery  of  Overpayments 

Evaluation  of  the  Effectiveness  of  Postpayment  Review  and  Next  Steps  Postpayment  RIes 

Effect  of  Sections  1879  and  1870  of  the  Social  Security  Act  During  Postpayment  Reviews 


Medicare  Managed  Cere  Menual 
(CMS-Pub.  86) 


3 

4 


Payments  to  Medtoare+ChoKe  Organizations 

Effect  of  Change  of  Ownership  and  Leasing 

Contract  Determination  and  Appeals  .  ^ 

Minimum  Specified  Amount  or  "Floor  Rate 

Transition  to  a  Comprehensive  Risk  Adjustment  Method 

Transitton  Schedule  for  Implementation  of  the  Risk  Adjustment  Method  ' 

Exclustons  from  Risk  Adjustment  Factor 

Two  Required  Quality  Indk^ators  Designated  Must  be  Met 

Reporting  Extra  Payment 

Questions  About  the  Extra  payment  in  Recognition  of  the  Cost  of  Successful  Outpatient  Chief  Care 

Implementatton  of  100  Percent  Risk— Adjusted  Payment  for  Qualifying  Congestive  Heart  Failure  Enrollees  in  2001 

Encounter  Data  Collectton  for  the  Risk  Adjustinent  Model 

Hospital  Inpatient  Encounter  Data  Requirements 

Deadlines  for  Submission  of  Encounter  Data 

Announcement  of  Annual  Capitation  Rates  and  Methodotogy  Changes 

Clarificatton  of  the  Definition  of  "Certified  Institution"  for  Adjusting  Payments  Under  the  DemographK-Only  Method 

Payment  for  InstKuttonal  Status 

Previously  Underserved  Payment  Area 

Eligibility  for  Bonus  Payment-ttie  Period  of  Appltoation 

Reconciliation  Process  for  Changes  In  Risk  Adjustment  Factors 

Reconciliation  Schedule  and  Late  Submlsston  of  Encounter  Data 

Quality  Indicators  for  Extra  Payment  In  Recognition  of  the  Costs  of  Successful  Outpatient  Treatment  of  Congestive  Heart 

Failure 
Quality  Assurance 
Martteting 


Medicare/Medicaid 

Sanction— Reinstatement  Report 

(CMS  Pub.  69) 


01-10 
01-11 
01-12 


Report  of  Phystoians/Practitioners.  ProvkJers  and/or  Other  Healtti  Care  Suppliers  Excluded  Reinstated— September  2001 
Report  of  Physfcians/Practitioners^  ProvkJers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— October  2001 
Report  of  Phystoians/Practitioners,  Provklers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— November  2001 


January  2002  through  March  2002 


1850 

• 

1851 

• 

1852 

• 

1853 

• 

Intermedlery  Menuel 

Pert  3— Cleimc  Proceea 

(CMS  Pub.  13-3) 

(Superintendent  of  Documents  No.  22.SV) 

Ambulance  Servtoe 

Payment  for  Stood  Ctotting  Factor  Administered  to  Hemophilia  Inpatients  ^.j^ 

Release  Software  Diagnostk:  Mammography  Diagnostic  and  Screening  Mammograms  Peifonned  With  New  Technokjgtes 

Clinical  Laboratory  Improvement  Amendments 

Request  for  Anticipated  Payment 

Home  Health  Perspective  Payment  System  Claims 
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Transmittal 
No. 

Manuai/Subiect/PubNcation  No. 

Special  Billing  Situations  Involving  Outcome  and  Assewment  Infomnation  Set 
Beneficiary-Driven  Demand  BiMng  Under  Home  Health  Perapedive  Payment  System 
New  Software  for  the  Home  HeeNh  Perapective  Payment  System  Environment 
Adiustments  of  Episode  Payment— Exdusivity  and  MuNiplicily  of  Adjustments 
General  Guidance  on  Line  Item  BilKng  Under  Honw  Health  Prospective  Payment  System 


(CMS  Pub.  14-4) 
(Supeiimendent  ol  Documents  No.  HE  22J/7) 


1738 
1739 
1740 

1741 

1742 
1743 

1744 
1745 


Transmittal  1738  has  been  rescinded  and  wiN  not  be  primed  or  issued  in  the  future 

Air  Ambulance  Services 

Beneficiaries  Previously  Enrolled  In  a  Medicare  Health  Maintenance  Organization  Managed  Care  Program  Who  Transi- 
tion to  TradWonal  Fee  for  Sen/ice 

Durable  Medk:al  Equipment  Regional  Carrier  Instructions  for  Denying  Claims  for  Dnigs  Billed  and/or  Paid  to  Suppliers 
IM  Lioenaed  To  Dispense  Drugs 

Evidence  of  Medfcal  Necessity  Oxygen  Oeims 

Home  Dialysis  Supplies  and  Equipment  Peyment  for  Method  II  Home  Dielysis  Supplies  When  the  Beneficiary  Is  an  Inpa- 
tient 

Ptiysidan  Assistant  Services 

Release  Software  Contractor  Testing  Requirements 


^^^  I  (CMS  Pub.  aOA) 

(Superintendent  of  Documente  No.  HE  22.8^^^ 


A-02-001 
A-02-002 

A-02-003 

A-02-004 
A-02-006 

A-02-006 
A-0e-O07 
A-02-OOe 

A-02-009 

A-02-010 
A-02-011 

A-Ce-012 
A^)e-013 

A-Oe-014 
A-02-015 
A-02-016 

A-0e-^)17 

A-Oe-018 

A-Oe-019 
A-02-020 
A-02-0ei 
A-02-Oe2 
A-(tt-023 

A-oe-ae4 
A-oe-oes 

A-02-026 


January  Outpatient  Code  Editor  Specifications  Version 

Discontinuance  of  Contract  WHh  Integriguerd  To  Conduct  Community  Mental  Health  Centers  Site  Visits  After  January  15, 

2002 
Handling  of  Inpatient  Claims  Containing  Heelthceie  Common  Procedure  Codes  J719e,  J7199.  and  Q2022  for  Payment 

for  Bkwd  Clotting  Fedor  Administered  to  HemophiHe  Inpelienis 
Criticai  Access  Hospitsis  Exempt  From  the  Ambuienoe  Fee  Schedule 
Conection  of  Production  Problem  With  Home  Heelth  Prospective  Payment  System  Claims  Involving  Medicare  Secondary 

Payer 
Extended  Repeyment  Schedules  lor  Home  Heelth  Agencies  Affected  by  the  Interim  Payment  System 
Addendum  to  Periodk:  Interim  Peymenis  for  Home  HeeNh  Providers 
Processing  of  Home  Heelth  Prospective  Payment  System  Mass  Adjustments— Regional  Home  Health  Intermediaries 

Only 
Peyment  of  SMNed  Nursing  FscMty  CWms  for  Beneflderies  DisenroWng  From  Tenninating  MedfcaretChoice  Plans  Who 

Have  Not  fylet  the  »<ley  Stiy  Requirament 
Chenges  to  Common  Working  Fie  Beneficiary  EHgibiiity  Checks  for  Medk!are»Chotee  Encounter  Data 
Receipt  of  Peyment  Deta  from  the  HeaNhcaie  Integrated  General  Ledger  Aooounling  System  by  ttw  Rscai  Iniennediary 

Standard  Systsm 
Do  Not  Forward  InWalive 
Implementatton  of  the  HeeNh  Ineurance  Portabiitty  and  AooountabiNty  Act  HeeNh  Care  ENgibiNty  Benefit  Inquiry/Response 

Transactkm  {270/27^)  Standard 
HeeNh  Insurance  PortebHty  and  Accountability  Act  InsWuttonal  837  HeaNh  Care  Cleim  Implementatton  Updates 
InstaNatton  of  Version  27.1  of  the  PtovMer  Statistical  and  Reimbursement  Report 
Converston  of  Hoepttai  Swing  Bed  FadMee  to  Ihe  SkiNed  Nursing  FadMy  Proepective  Payment  System  Eftodive  for  Cost 

Reporting  Pertods  Starting  July  1,  2002 
Advance  Benelteiery  Nottoee  Muel  Be  Given  to  Benefldertes  and  Oemend  Bins  Must  Be  Submitted  By  Home  HeeNh 

Agencies 
Advance  BeneNciery  Nottoee  Must  Be  Given  To  Benefideriee  end  Demand  BMs  Must  Be  Submttted  By  Home  HeeNh 

Agendee 
Scheduled  nslsais  for  April  Updaiss  to  Software  Program  and  PMngfCodikto  Fllee 
Coverage  end  DlWng  of  Secrel  Nerve  Simutelton 

Medic  ere  Secondvy  Peyer  tntormalion  Colfodion  PoNdes  Chertged  for  HoepNais 
Clarilk:atton  of  Program  Memorandum  A-01-88.  New  PMIent  Status  Codes  82  end  63 
Auelsialsd  neJerral  of  Non  Medfcere  Seoondery  Peyer  Active  Delinquent  Debts  to  the  CoNedion  Center  for  Ctoss  Serv- 

Idng  and  Tieaeuiy  Offset  Program 
Off  Label  Uee  ol  Oral  Chemoiwnpy  Drnge  Metiuneiats  end  Cydophosphemide 
April  Outpaianl  Code  EdNor  Spedllcattons  Varston  9V3.0) 
2002  Update  of  •«  HoepNal  Ou^Mdeni  PRMpedlve  Payment  System 


(SuparinlMidanl  el 


B-oe-001 


TranemMel  B-oe-001  has  been  reednded  and  «■  not  be  printed  or  iesued  in  tm  future 
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Transmittal 
No. 


Manual/Subject/Publicaticn  No. 


B-02-002 

B-02-003 
8-02-004 
B-02-005 
B-02-006 

B-02-007 
B-02-008 
B-02-009 
B-02-010 
B-02-011 
B-02-012 
B-02-013 
B-02-014 
B-02-015 
B-02-016 
8-02-017 
B-02-018 

B-02-019 

B-02-020 
B-02-021 


AB-02-001 
AB-02-002 

AB-02-003 
AB-02-004 
AB-02-005 

AB-02-006 
A&-O2-007 
AB-02-OOe 
AB-02-009 
AB-02-010 
AB-02-011 
AB-02-012 
AB-02-013 
AB-02-014 
AB-02-015 

AB-02-016 
AB-02-017 
AB-02-018 
AB-02-019 
AB-02-020 
AB-02-021 

AB-02-022 


AB-02-023 
AB-02-024 
AB-02-025 
AB-02-026 
AB-02-027 

AB-02-028 
AB-02-029 
AB-02-030 
AB-02-031 
AB-02-032 
AB-02-033 


Notification  to  Carriers  and  Providers  of  Stalled  Nursing  Facility  Consolidated  Billing  Coding  Information  on  Centers  for 

Medicare  and  Medicaid  Services  Web  site 
New  Permanent  Modifier  for  "Specific  Required  Documentation  on  File" 
Payment  for  Services  Fumished  by  Audiologists 

Transmittal  B-02-005  has  been  rescinded  and  will  not  be  printed  or  issued  in  the  future 
Receipt  of  Payment  Data  from  the  Healthcare  Integrated  General  Ledger  Accounting  System  by  the  Fiscal  Intermediary 

Standard  System 
Use  of  Statistical  Sampling  for  Overpaynrient  Estimation  When  Perfonning  Administrative  Reviews  of  Part  B  Claims 
Type  of  Service  Corrections 
Payment  for  Therapy  Services  Wrongfully  Denied 

CoiToct  Payment  for  Medical  Nutrition  Therapy  Services  Rendered  by  Registered  Dietitians  or  Nutrition  Professionals 
Revision  and  Clarification  of  Requirentents  for  Quarterty  Do  Not  Fore/ard  Reports 
Transmittal  B-02-012  has  been  rescinded  and  will  not  be  printed  or  issued  in  the  future 
Changes  to  Coaect  Coding  Edits,  Version  8.2,  Effective  July  1 ,  2002 

Common  Woricing  File  Changes  for  Emergency  Home  Dialysis  Supplies  for  Method  II  Beneficiaries 
2002  Jurisdiction  List 

Addition  of  Four  "WW"  Codes  to  Identify  a  New  Source  for  Methotrexate 
Standard  System  Acceptance  of  Primary  Payer  Information  at  the  Line  Level 
Implementation  of  Carrier  Jurisdiction  Manual  Instaictions  Based  On  the  Medicare  Carriers  Manual  Part  3,  §§3100-3101 

for  the  Multi-Carrier  System,  Standard  System  and  Associated  Medicare  Caniers 
Accelerated  Refecral  of  Non-Medicare  Secondary  Payer  Active  Delinquent  Debts  to  the  Debt  Collection  Center  for  Cross 

Servicing  and  Treasury  Offset  Program 
Coding  for  Non-Covered  Services  and  Services  Not  Reasonable  and  Necessary 
Problem  Resolution  to  Issues  Raised  By  Implementation  of  Change  ftequest  1646  for  the  Medicare  Carriers  Processing 

on  the  Multi-Canier  System  


Program  Memorer>dum 

Intermedieries/Cerriers 

(CMS  Pub.  60A/B) 

(Superintendent  of  Documents  No.  HE  22.8^8-8) 


"Centers  of 


New  Temporary  "K"  Codes  for  Ostomy  Devices  and  Supplies 

Claims  Processing  Instructions  for  the  Medicare  Quality  Partnerships  Demonstration  (fonnerty  referred  to  as 
Excellence")  and  the  Medicare  Provider  Partnership  Demonstration 

Transmittal  AB-02-003  has  been  rescinded  and  will  not  be  printed  or  issued  in  the  future 

Hartun  Grantees:  Aggregate  Report  Dates 

Elimination  of  Official  Level  III  Healthcare  Comnrton  Procedure  Coding  System  Codes/Modifiers  and  Unapproved  Local 
Codes/Modifiers 

Customer  Service  Assessment  Management  System  for  Medicare  Call  Centers 

Children's  Hospital  Graduate  Medical  Education  Amendment  to  Change  Request  1736 

Fonn  CMS-1522,  Monthly  Contractor  Financial  Report,  Reconciliation 

Clarification  of  Physician  Certification  Requirements  for  Medicare  Hospice 

Promoting  Colorectal  Cancer  Screening  as  a  Part  of  Cotorectal  Cancer  Awareness  Month 

Notice  of  Interest  Rate  for  Medicare  Overpayments  and  Underpayments 

Revised  Bacl(up  WithhokJing  Tax  Rate 

Improve  the  Out-of-Servkje-Area  Clainns  Process  in  the  Common  Wortdng  File 

Implementation  of  Common  Working  File  Edits  for  Flu  and  Pneumonia  Claims 

Clariftoation  of  Payment  Responsibilities  for  Fee-for-Service  Contractors  as  it  Relates  to  Hospfce  Members  Enrolled  in 
Managed  Care  Organizattons  and  Claims  Processing  Instmctions  for  Processing  (Rejected  Claims 

Effedive  Date  for  03017 

Sending  of  HUSC  Files  from  Common  Woricing  File  to  Recovery  Management  and  Accounting  System 

First  Update  to  the  2002  Medicare  Physician  Fee  Schedule  Database 

Supplemental  Systems  Security  Infomnatton  for  FY  02 

Revised  Tinrwiiness  for  Health  Insurance  Portability  and  Accountability  Act  Requirements 

Common  Woricing  File  Unsdidted  Response  Edit  and  Carrier  Resolutton  for  ConsolkJated  BiHing  for  SkiNed  Nursing  Fa- 
cility RisskJents  ^  „  .  .„«  „ 

Clarifteation  of  Transmittal  AB-00-107,  Change  Request  1163,  and  Transmittal  AB-Oa-129,  Change  Request  1460,  Re- 
garding the  Coordinatton  of  Benefits  Contractor  and  Medfcare  Secondary  Payer  Prepay  Wortc  Actrvities  for  Customer 
Sen^ice,  Medk»re  Secondary  Payer  and  Standard  Systems  Contractor  Staff 

Common  Woricing  File  Edits  with  Unsdfcited  Responses  for  Skilled  Nursing  Facility  Consolklated  Billing 

New  Waived  Tests— January  18,  2002 

Non-Contad  Nonnothermk:  Wound  Therapy 

System  Networking  Eledronic  Con-espondence  Referral  System  User  Gukle  ; 

Corredtons  to  Program  Memorandum  A-01-135-Codes  Billable  by  Skilled  Nursing  Fadlities  and  Suppliers  for  Skilled 
Nursing  Fadllty  Resklents 

Centers  for  Medcare  and  Medfcakl  Sennces  Office  of  the  Inspedor  General  Hotline  Refenals 

Eledronw  Medtoare  Provkler/Supplier  Enrdlmtent  Forms 

Administrative  Pdkaes  Related  to  Processing  Claims  for  CHnical  Diagnostk:  Laboratory  Sendees 

Payment  Pdtey  for  Air  Ambulance  Transportatton  of  Deceased  Benefteiary 

Data  Center  Testing  and  Produdton-Eledronte  Correspondence  Referral  System  User  Manual  4.0 

Provider  Educatton  Training  Activities  to  Implement  Upclates  to  the  Ambulance  Fee  Schedule 
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Transmittal 
No. 

Manuai/Subject/Pubiication  No. 

AB-02-034 
AB-02-035 

AB-02-036 
AB-02-037 

AB-O2-038 
AB-02-039 
AB-02-040 
AB-02-041 


Managing  Medicare  Appeals  Workloads  in  FY  2001 

Notification  of  Updates  to  Coding  Files  on  Centers  for  Medicare  and  Medicaid  Services  Web  Site  for  Skilled  Nursing  Fa- 
cility Consolidated  Billing 

Temporary  Codes  for  Ambulance  Fee  Schedule 

Reissue  of  Information  in  Change  Request  1955.  Transmittal  AB-02-021.  Common  Working  File  Unsolicited  Response 
Edit  and  Carrier  Resolution  for  Consdklated  Billing  for  Skilled  Nursing  Facility  Residents 

Billing  for  Audkitogk:  Function  Tests  for  Benefkaaries  That  Are  Patients  of  a  Skilled  Nursing  Facility 

AmplifKation  of  Annual  Compliance  Audit  Requirenwnts 

Intestinal  and  Multi-Visceral  Transplantatk)n 

Conrectkjn  of  Remark  Code  Message  for  Home  Health  Consolklated  Billing 


a 


stale  Operations  Manual 
ProvMer  Certification 
(CMS— Pub.  7) 
of  Documents  Nd*.  22.8/12) 


28  •  Federally  Qualified  Health  Centers— Citations  and  Descriptk>n 

•  .    RegKNial  (Mce  Approval  Process  for  Federally  Qualified  Health  Centers  Attestatk>n  Statement  for  Federally  Qualified 

Health  Centers,  and  Model  Letter  to  Applk^nts  for  Participation  in  Medk:are  as  a  Federally  Qualified  Health  Center 

•  Federally  Qualified  Health  Center  Cru6al  Data  Extract 

•  Notk»  to  Accredited  Psychiatric  Hospital  of  Involuntary  Termination 

29  •  Federal  Monitoring  Surveys — DefinitkKi  and  Purpose 

•  Federal  Monitoring  Surveys— Expectatnns  and  Responsibility 


Hospital  Manual 

(CMS  Pub.  10) 

(Superintendent  of  Documents  No.  HE  22  J/2) 


783 


Payment  for  Bk)od  Ctotting  Factor  Administered  to  Hemophilia  Inpatients 


Home  Heelth  AQency  Manual 

(CMS  Pub.  11) 

(Superintendent  of  Documents  Na  HE  22J/5) 


299  •       Excluded  Foot  Care  Sennces 

300  •       Billing  Procedures  for  an  Agency  Being  Assigned  Multiple  Provkler  Numbers  or  a  Change  in  Provkler  Numtwr 

More  Than  One  Agency  Fumished  Home  Health  Sendees  Transfer  to  ArK>ther  Agency  Under  the  Same  Plan  of  Treat- 
ment Clink»l  Laboratory  Improvement  Anrtendntents 

New  Software  for  the  Home  Health  Prospective  Payment  System 

Adjustments  of  Episode  Payment— Signiftoant  Change  in  Condltkxi  Adjustments  of  Episode  Payment— Exclusivity  and 
MultiplKtty  of  Adjustments 

General  Gukiance  on  Line  Item  Billing  Under  Home  Health  Prospective  Payment  System 

Request  for  Antnipated  Payment 

Home  Health  Prospective  Payment  System  Claims 

Special  Billing  Situations  Involving  Outconrw  and  Informatton  Assessment  Set 

Benefwiary-Driven  Demand  Billing  Under  Home  Health  Prospective  Payment  System 

No-Payment  Billing  and  Receipt  of  Denial  Notnes  Under  Home  Health  Prospective  Payment  System 

Billing  and  Payment  for  Medware  Secondary  Payer  Claims  Under  the  Home  Health  Prospective  Payment  System 


(! 


Skilled  Nursing  Facility  Manual 
(CMfr-Pub.  12) 
of  Doeumsnts  No.  HE  22.  Vi) 


372 


RecertifKatkxi 

Coverage  and  Patient  Classifwatkxi 


( 


Coveraoe  Issuse  Martuel 
(CMS  Pub.  6) 
of  Documents  No.  HE  22J/14) 


151 
152 


PneumatK  Compresskxi  Devices 
Noncorrtact  Normottwrmc  Wound  Therapy 
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Transmittal 
No. 


Manual/Subject/Publicatkxi  No. 


Provider  Reimbursement  Manual— Part  2 
Provider  Cost  Reporting  Forms  and  Insbxictions  Chapter  29/Forfn  CMS-222-92 

(CMS  Pub.  15-2-29) 


•       Cost  Report  Forms 


Provider  Reimbursement  Manual— Part  2 
Provider  Cost  Reporting  Forms  snd  Instructions  Chapter  34/Form  CMS-265-44 

(CMS  Pub.  15-2-34) 


•       Cost  Report  Forms 


Provider  Reimbursement  Msnuai— Part  2 


Provider  Cost  Reporting  Forms  and  Insbvctions  Ctiapter  3a/Form  CMS-1 894-99 

(CMS  Pub.  15-2-38) 


•       Wori(sheet  A— Reclassifk»tion  and  Adjustment  of  Trial  Balance  Expenses 


18 


19 
20 
21 
22 


23 


Program  Integrity  Manual 
(CMS-Pub.  83) 


Medtoal  Review  of  Skilled  Nursing  Facility  Prospective  Payment  System 

Types  of  Review 

Bill  Review  Requirements 

Bill  Review  Process 

Wori(k>ad 

Data  Analysis 

Medk^are  Integrity  Program-ProvkJer  Educatkxi  and  Training 

Quality  Issues  in  Skilled  Nursing  Facility  and  Referral  to  Other  Agencies  Reporting 

Security  Requirements 

20  Medk:al  Review  of  Ambulance  Sennces 

21  Types  of  Claims  for  Whfch  Contractors  Are  Responsible 

22  Medk»l  Review  Wortdoad.  Cost,  and  Savings  Alkx^tions 
Medwal  Review  Overview 

Reporting  Medk»l  Review  Wort(k>ad  and  Cost  Information  and 

Documentation  in  Contractor  Administrative  Budget  and  Financial  Management 

Prepay  Review  for  Mednal  Review  Purposes 

Automated  Prepay  Review  Wortdoad  and  Cost  (Activity  Code  21001 ) 

Routine  Manual  Prepay  Review  Wortdoad  and  Cost  (Activity  Code  21002) 

Complex  Manual  Prepay  Reviews  Wortdoad  and  Cost  (Activity  Code  21003) 

Data  Analysis  Costs  (Activity  Code  21007) 

Polfcy  Devetopnwnt  Activities  Wortdoad  and  Costs  (Activity  Code  21008) 

Third  Party  Liability  or  Demand  Bills  Worittoad  and  Cost  (Activity  Code  21010) 

Postpayment  Claim  Review  Activities  for  Medial  Review  Purposes 

Routine  Manual  Postpayment  Claims  Review  Wortdoad  and  Cost  (Activity  Code  21030) 

Complex  Manual  Servk»-Specifk:  Postpayment  Claims  Review  Wortdoad  And  Cost  (Activity  Code  21032) 

Program  Safeguard  Contractor  Support  Servnes  (Activity  Code  21 100) 

Reporting  Mednal  Review  Savings  in  Contractor  Reporting  of  Operatk)nal  and  Wortdoad  Data 

Benefit  Integrity  Wortdoad,  Cost,  and  Savings  Alkxatkm 

Medk:are  Integrity  Program  Provkler  Education  and  Training  Wortdoad.  Cost  and  Savings  Alkxatkw 

Mednare  Integrity  Program  Provkler  Educatton  and  Training  Overview 

Reporting  H^edfcare  Integrity  Program  Provkler  Educatton  and  Training 

Wortdoad  and  Cost  Infonnatton  in  Contractor  Administrative  Budget  and  Financial  Managentent 

Reporting  Medtoare  Integrity  Program  Provkler  Educatton  and  Training 

Savings  in  Contractor  Reporting  of  Operattonal  Wortdoad  and  Data 

Provkler  Enrollment  Wortdoad,  Cost,  and  Savings  Altocatton 

Home  Health  Certiftoatton  and  Plan  of  Care  Data 

Plan  of  Care 

Medtoal  Review  of  Home  Health  Claims  General 

Types  of  Review 

IMedtoal  Review  Process 

Clakn  Selectton 

Record  Request 

RecordReview 

Outcome  of  Review 
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Transmittal 
No. 

Manual/Siihiect/Publication  No.    • 

Data  Analysis 

Medical  Review  of  Skilled  Nursing  and  Honte  Health  Aide  Hours  for  Determining 

Part-Time  or  Intermittent  Care 

Treatment  Codes  for  Home  Healtti  Services 

Effectuating  Favorable  Final  Appellate  Decision  That  A  Beneficiary  is  Xonfined  to  Home"  Reporting 

Description  of  Items  on  Form  CMS-485 

Treatment  Codes 

Home  Health  Certification  and  Plan  of  Care 

Managad  Care  Manual 
(CMS  Pub.  80) 

5  •       Guidelines  for  Advertising  (Pre-enrollment)  Materials 

Must  Use/Cant  Use/Can  Use  Chart 

Final  Verification  Review  Process 

Nominal  Gifts  1 

Operational  Considerations  Related  to  Value-Added  Items  and  Services 

Specific  Guidance  About  the  Use  of  IndeperxJent  Insurance  Agents 

IMarlteting  of  Multiple  Lines  of  Business  Under  Medteare^hdce  Performance  Improvement  Projects 

Non-CNnical  Focus  Areas— Nort-CUnical  Focus  Araas  Applicable  to  AN  EnroNaas 

Sustained  Improvement  Over  Time 

Process  for  Centers  for  Medicare  and  Medicaid  Servicas  Mum- Year  QAIP  Project  Approvals 

Centers  tor  Medicare  and  Medtoaid  Sarvloas  Regional  Office  Representatives 

Subsection  'Trojad  Complation  Report" 

Subsection  "When  to  Report" 

Subsection  "Project  Review  Report' 

Subeection  "Other  Tools" 

Subsection  "Corrective  Actton  Process" 

Obligattons  of  Deemed  MadicaratOioica  Organizaltons 

6  •      Madicare+Choice  Enrollmant  and  Disenrottment 

7  •      Organizalton  Compliance  wHh  State  Law  and  Pre-emption  by  Federal  Law 

8  •       Madteare  I  Choica  Contract  Raquiremants 


(CMS  Pub, 


01-02 
02-02 
03-02 


Report  of  Phystdana/PradMonars,  Providers  araVor  Other  Health  Care  Suppliers  Excluded/Reinstated-December  2001 
Report  of  Physictans/PraclHioners.  Providers  and/or  Other  HeaNh  Care  Suppliers  Exciuded/Reinstated>January  2002 
Report  of  Physicians/Practttionare,  Provider*  antVor  Other  Health  Care  Suppliars  Exduded/Reinstated-Febmary  2002 


ADDENDUM  IV.— I^EQULATION  DOCUMENTS  PUBLISHED  IN  THE  FEDERAL  REGISTER 

[October  1999  through  March  2002] 


Publication  dato 

FR  Vol.  64 

peg* 

CFR* 
ParKs) 

FVacoda" 

Regulation  title 

End  of 

comment 

period 

Effective 
date 

10/1/99 

10/1/99 

1Q^S/9S 

53394-53396  

53394  

54030-64031  

54263-54268  

55738  ....y 

^ 

HCFA-1058-fN 
HCFA-30eS-N 

HCFA-1066-CN 

HCFA-2004-P 

HCFA-10ge-N 

IMedtoare     Program;      Sustainable 
Growth  Rate  for  Fiscal  Year  2000. 

10/1/99 

plamantation  of  (tie  Medtoare  Ufe- 
siyw  iwuuiiitBsmi  riugiam  uem- 
utisuaiion  i  lufeci. 

Medtoara  Program:  Proapactive  Pay- 
ment Syaleni  and  Conaolidalad 
BiHng  for  Sidled  Nursing  FadN- 
ties— Update;  Corredton. 

Madtoaid  Program;  Flexibilily  in  Pay- 
ment  li^ywds   for   Services   of 
Hoapitais.  Nursing  FaciMies.  and 
Intennadtote  Cars  Facilities  for  the 

Medtoare    Program;    October    29, 
1999,  Meeting  of  the  Competitive 
Pricing  Advisory  Committee. 

1C/1/99 

1(VB/9S 

12/6/99 

10/14/99 

* 
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Publication  date 


10/14/99 


10/15/99 


10/19/99 


10/19/99 


10/22/99 


FR  Vol.  64 
page 


55738-55739 


55949-55950 


56353 


56353-56354 


57101-57103 


10/22/99 


10/22/99 


10/22/99 


10/25/99 


10/25/99 


10/26/99 


CFR* 
Part(s) 


File  code" 


HCFA-3023-N 


HCFA-1091-N 


HCFA-5001-N 


HCFA-1060-W 


10/28/99 


10/29/99 


11/2/99 


57110-57112 


57103-57104 


57105-57110 


57431-57436 


57473-57474 


57612-57613 


HCFA-8004-N 


HCFA-8005-N 


HCFA-8006-N 


HCFA-6003-P 


HCFA-1105-N 


HCFA-1103-N 


58134-58209 


58419 


59379-59590 


409,410.411, 
413,  424,  484. 


410,411,414, 
415,  485. 


HCFA-1059-P 
HCFA-3026-N 
HCFA-1065-FC 


Regulation  title 


Medicare  Program;  Meeting  of  the 
Laboratory  and  Diagnostic  Sen- 
ices  Panel  of  ttw  Medicare  Cov- 
erage Advisory  Committee — No- 
vember 15  and  16,  1999. 
Medicare  Program;  Open  Put>lic 
Meeting  on  November  1,  1999  to 
Discuss  /Vctivities  Related  to  tfie 
Collection  of  ErKX>ur>ter  Data  from 
Medicare-iOhoice  Organizations 
for  Risk  Adjustment. 

Medicare  Program;  Estat>lishment  of 
the  Health  Care  Financing  Admin- 
istration's Management  Advisory 
Committee. 

Notice  of  Hearing:  Reconsideration 
of  Disapproval  of  New  Mexico 
Children's  Health  insurance  Pro- 
gram State  Plan  Amendment. 

Correctior>—  Notice — Sctiedules  of 
Per-Visit  and  Per-Beneficiary  Limi- 
tations on  Home  Health  Agency 
Costs  for  Cost  Reporting  Periods 
Beginning  on  or  After  October  1 , 
1999  and  Portions  of  Cost  Report- 
ing Periods  Beginning  Before  Oc- 
tober 1 ,  2000. 

Medicare  Program;  Part  A  Premium 
for  2000  for  the  Uninsured  Aged 
and  for  Certain  Disabled  Individ- 
uals Who  Have  Exhausted  Other 
Entitlement. 

Medicare  Program;  Inpatient  Hos- 
pital Deductible  and  Hospital  and 
Extended  Care  Sen/ices  Coinsur- 
ance ArTKMjnts  for  2000. 

Medicare  Program;  Monthly  Actu- 
arial Rates  and  Monthly  Supple- 
mentary Medical  Insurance  Pre- 
mium Rate  Beginning  January  1, 
2000. 

Medicare  Program;  Appeals  of  Car- 
rier Determinations  That  a  Sup- 
plier Fails  to  Meet  the  Require- 
ments for  a  Medicare  Billing  Nunt- 
ber. 

Medicare  Program;  November  9, 
1999  Notice  of  Meeting  of  the 
Competitive  Pricing  Demonstration 
Area  Advisory  Committee,  Mari- 
copa County,  AZ. 

Medicare  Program;  Open  Town  Hall 
Meeting  on  November  8,  1999  to 
Present  an  Overview  of  the  Home 
Health  Prospective  Payment  Sys- 
tem Proposed  Rule  Followed  by  a 
General  Home  Health  Listening 
Session. 

Medicare  Program;  Prospective  Pay- 
ment System  for  Horrie  Health 
Agencies. 

Medicare  Program;  Open  Town  Hall 
Meeting  to  Discuss  Transplant 
Center  Criteria. 

Medicare  Program;  Revisions  to 
Payment  Polictes  Under  the  Phy- 
sician Fee  Schedule  for  Calendar 
Year  2000. 


End  of 

comment 

period 


Effective 
date 


10/1/99 


1/1/00 


12/27/99 


1/1/00 


1/1/00 


12/27/99 


1/3/00 


1/1/00 
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Put>lication  date 

FR  Vol.  64 
page 

CFR* 
Part(s) 

'    File  code" 

Regulation  title 

End  of 

comment 

period 

Effective 
date 

11/4/99 

60122  

409  411    413 

HCFA-1913-CN 

Medicare  Program;  Prospective  Pay- 
ment  System   and   Consolidated 

9/28/99 

489. 

' 

Billing  for  Skilled  Nursing  Facili- 
ties; Correction. 

11/8/99 

60B21-60822  

HCFA-1093-N 

Medicare    Program;    Request    for 
Nominations    for    the    Practicing 

12/15«9 

Physicians  Advisory  Council. 

11/8/99 

60882-60963  

431.433.435. 
457. 

HCFA-2006-P 

SCHIP  Program;  Implementing  Reg- 
ulations for  the  State  Children's 
Health  Insurance  Program. 

1/7/00 

11/15«9 

61892-61893 

HCFA-3027-N 

Medicare  Program;  Meeting  of  the 

11/18/99 

Executive  Committee  of  the  Medi- 

care   Coverage    Advisory    Com- 

mittee—Decenr*er  8.  1999. 

11/22/99 

63819 

HCFA-1079-N 

Medicare  Program;   December  13. 
1999.  Meeting  of  the  Practicing 

Physicians  Advisory  CouncH. 

11/24/99.... 

6623»-66304  

460.  462.  466. 
473.  476. 

HCFA-1903-IFC 

Medicare  and  Medicaid  Programs; 
Programs  of  All-inclusive  Care  for 
the  Elderly  (PACE);  Final  ^ule. 

1/24A)0 

11/24/99 

11/26/99 

66396-66402  

420  

HCFA-4000-FC 

Medicare  Program;  Suggestion  Pro- 

1/25/00 

12/27/99 

k 

gram    on    Methods    to    Improve 
Medicare  Efficiency. 

11/3(W99 

67028-67052  

403.412.431. 
440.  442.  446. 
456.  488.  489. 

HCFA-1909-IFC 

Medicare  and  Medicaid  Programs; 
Religious  Nonmedical  Health  Care 
Institutions   and   Advance   Direc- 
tives; Interim  Rule. 

1/31/00 

1/31/00 

12/1/99 

67223-67235  

433.  438  

HCFA-2015-P 

Medicaid  Program;  External  Quality 
Review    of    Medicaid    Managed 
Care  Organizations. 

1/31/00 

12/3W 

67920-67925  

HCFA-400&-GNC 

Medicare     Program;     Criteria    and 
Standards   for    Evaluating    Inter- 
mediary and  Carrier  Performance 
During  FY  2000. 

1/3«)0 

12/7/99 

68357-68364  

HCFA-9004-N 

Medicare  and  Medicaid  Programs; 
Quarteriy     Listing     of     Program 

• 

Issuances— First  Quarter.  1999. 

12/13/99 

69538-69539  

HCFA-3029-N 

.Medicare  Program;  Meeting  of  the 
Medical  and  Surgical  Procedures 
Panel  of  the  Medicare  Coverage 

12/29/99 

r 

Advisory  Commitlee-^Januaiy  19 
and  20.  2000. 

12«(V99 

71148-71149  

HCFA-3024-NC 

Medicare   Program;   Adjustment  in 
Payment  Amounts  for  New  Tech- 
nology   Intraocular    Lenses    Fur- 
nished   by    Ambulatory    Surgical 
Centers. 

1/19«)0 

12/22/99 

71673-71678  

422  

HCFA-1011-F 

Medicare  Program;  Solvency  Stand- 
ards for  Provider-Sponsored  Orga- 

1/21/0O 

nizations. 

12/23/99 

72086  

HCFA-1109-N 

Meeting  of  the  Competitive  Pricing 
/Advisory  Conwmttee.  January  12, 

2000. 

12/29/99 

73057 

Office  of  Strategic  Planning;  State- 
ment of  Organization.  Functions. 

• 

and  Delegations  of  Authority. 

12/30/99      .  .      . 

73561  

HCFA-2024-FC2 

CLIA  Program;  Transfer  of  Clinical 
Laboratory  Complexity  Categorize- 

1/31/00 

non  nesporiwUHny. 

1/5/00 

496        

HCFA-3029-WN 

Medtoare  Program;  Cancellation  of 
the  Meeting  of  the  Medical  &  Sur- 

' 

gical    Procedures    Panel   of   the 

MCAC-^ianuary  19  and  20.  2000. 

1/5/00 

495 

HCFA-3028-N 

Medicare  Program;  Notice  of  the  So- 
licitation tor  Proposals  to  Expand 

the  Medicare  Ufestyte  Modification 

Program  Demonstration. 

1/5/00 

494  

HCFA-1094-N 

GME  Consortia  Demonstration  

Federal  Register /Vol.  67.  No.  125 /Friday,  Jiine  28,  2002 /Notices 


43821 


Addendum  IV.— Regulation  Documents  Published  in  the  Federal  Register— Continued 

[October  1999  through  March  2002] 


Publication  date 


1/7/00 


1/10/00 


1/12/00 


1/20/00 


1/28/00 


2/2/00 


2/7/00 


2/9/00 


2/15/00 4617 


FR  Vol.  64 
page 


1400 


1817 


3136 


4545 


4986 


5933 


6380 


CFR* 
Part(s) 


1081 


412.  413,  483. 
and  485. 


412 


412,  413,  483, 
and  485. 


2/22/00 


2/22AX) 


2/22/00 


2/22JO0 


2/22/00 


8725 


8722 


8727 


8660 


8722 


File  code** 


HCFA-1125-W 

HCFA-9005-N 
HCFA-1053-CN2 

HCFA-1124-IFC 


413 


HCFA-1002-N3 

HCFA-3031-N 
HCFA-1053-CN2 

HCFA-1085-N 

HCFA-4012-N 
HCFA-2059-FN 


Regulation  title 


HCFA-2058-FN 


HCFA-2057-FN 


HCFA-1860-FC 


HCFA-1060-N2 


Medicare  Program;  Meetings  of  the 
Negotiated  Rulemaking  Com- 
mittee on  the  Ambulance  Fee 
Schedule. 

Medk»re  and  Medk:aid  Programs; 
Quarteriy  Listing  of  Program 
Issuances— Second  Quarter^  1999. 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year 
2000  Rates;  CorTectk>n. 

Medicare  Program;  Medk^re  Inpa- 
tient Disproportionate  Share  Hos- 
pital Adjustment  Cak:ulation: 
Change  in  the  Treatment  of  Med- 
icaid  Patient  Days  in  States  with 
Section  1115  Expansion  Waivers. 

Medicare  Program;  Meeting  of  the 
Negotiated  Rulemaking  Com- 
mittee on  ttie  Ambulance  Fee 
Scfiedule. 

Medk:are  Coverage  Advisory  Com- 
mittee-TExecutive  Committee 
Meeting  on  March  1 ,  2000. 

Medk:are  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  System  and  Fiscal  Year 
2000  Rates. 

Update  of  Ambulatory  Surgk^l  Cen- 
ter Payment  Rates  Effective  for 
Servk^s  on  or  after  Octot>er  1, 
1999. 

Meeting  of  the  Advisory  Panel  on 
Medk:are  Educatk>n — February 
15,  2000. 

Medicare  and  Medkaid  Programs; 
Reapproval  of  the  Deeming  Au- 
thority of  ttie  Community  Health 
Accreditatkw  Program,  Incor- 
porated (CHAP)  for  Home  Health 
Agencies  (HHAs). 

Medicare  and  Medk:aid  Programs; 
Reapproval  of  the  Deeming  Au- 
thority of  the  Joint  Commissk)n  on 
Accreditation  of  Healthcare  Orga- 
nizations (JCAHO)  for  Applk^ation 
of  the  JCAHO  for  Home  Health 
Agencies. 

Medk:are  and  Medicaid  Programs; 
Recognition  of  the  American  Os- 
teopathic Association  (AOA)  for 
Continued  /Vpproval  of  Deeming 
Auttiority  of  the  Community  Health 
Accreditation  Program,  Incor- 
porated (CHA)  for  Hospitals. 

Medicare  Program;  Payment 
Amount  if  Customary  Charges  are 
Less  than  Reasonable  Costs: 
Technk:al  Amendments.  ^ 

Medk^id  Program;  Additional  Com- 
ment Period  for  the  Schedules  of 
Per-Visit  and  Per-Beneficiary  Limi- 
tations on  HHA  Costs  for  Cost  Re- 
porting Periods  Beginning  on  or 
After  October  1,  1999  and  Por- 
tions Beginning  Octot>er  1 ,  2000. 


End  of 

comment 

period 


Effective 
date 


3/20/00 


2/22W) 


2/22/00 


2/22/00 
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Publication  date 

FR  Vol.  64 
page 

CFR* 
Part(8) 

File  code" 

Regulation  title 

End  of 

comment 

period 

Effective 
date 

2/2BmO 

• 

2/2flA)0 

3/10«)0 

10450  

10812  

13082  

405.491  

HCFA-1910-P 
HCFA-1127-N 

• 

HCFA-3250-P 

Medicare    Program:    Rural    Health 
Clinics:  Amendments  to  Participa- 
tion Requirements  and  Payment 
Provisions:  and  Establishment  of  a 
Quality  Assessment  and  Perfonm- 
ance  Improvement  Program. 

Medicare    Program:    Open    Public 
Meeting   on   March   15.   2000  to 
Provide   Overview   of   Data   Re- 
quirements for  Collection  of  Ptiysl- 
cian  and  Hospital  Outpatient  En- 
counter             Data              from 
•Modfcare^Choice      Organizations 
for  Risk  Adjustment. 

Medicare   Program:   Coverage  and 
Administrative  Policies  for  Clinical. 
Diagnostic,  arxl  Laboratory  Serv- 

5/1/00 

410  

5/9/00 

3/10W 

3/15/00 

3/15W) 

3/17/00 

4/7/00 

4/7/00 

13012  

13983  

13911    * 

HCFA-1130-N 
HCFA-3032-N 

HCFA-1813-F 

HCFA-2233-N 
HCFA-3028-N2 

HCFA-1128-N 

HCFA-1005-FC 

HCFA-2893-N 

HCFA-1112-P 

HCFA-1110-N 
HCFA-1065-CN 

HCFA-1133-N 
HCFA-1084-P 

Meeting  of  the  Practicing  Physicians 
Advisory  Council:  March  27,  2000. 

Medicare  Program:  Meeting  of  the 
Medical  and  Surgical  Procedures 
Panel  of  the  Medicare  Coverage 
Advisory  Committee— April  12  and 
13.2000. 

Medicare    Program:    Coverage    of. 
and  Payment  for.  Paramedic  Inter- 
cept Ambulance  Services. 

CLIA  Program:  Cytology  ProficiefKy 
Testing. 

Medicare  Program:  Notice  of  the  So- 
licitation for  Proposals  to  Expand 
the  Medicare  Lifestyle  Ktodification 
Demonstration  Proiecl;  Cancella- 
tion Notice. 

•Medicare  Program;  Process  for  Re- 
questing    Recognition     of     New 
Technologies  and  Certain  Dmgs. 
Biologicals.  and  Medical  Devices 
for  Special  Payment  Under  the 
Hospital    Outpatient    Prospective 
Payment  System. 

Medicare  Program;  Prospective  Pay- 
ment Systems  for  Hospital  Out- 
patient Services. 

Medicare       Program;       Deductible 
Amount  for  Medigap  High  Deduct- 
ible Options  for  Calendar  Year 
2001. 

Medicare  Program;  Prospective  Pay- 
ment  System   and   Consolidated 
Billing  for  Skilled  Nursing  Facili- 
ties—Update. 

Medteare      Program;      Sustainable 
Growth  Rate  for  Year  2000. 

Medicare    Program;    Revistons    to 
Payment  PoBcies  Under  the  Phy- 
sk:ian  Fee  Schedule  for  Calendar 
Year  2000,  Cooection  Notice. 

Mednare  Program;  May  12.  2000 
Meeting  of  the  Citizens  Advisory 
Panel  on  IMedware  EducatkMi. 

Medteare  Program;  Payment  for  Up- 
graded   Durable   Medteal    Equip- 
ment. 

405,  410  

14510  

18342  

18341  

■ 

18434  

18999 

4/7/00 

4/7/00  

4/10/2000 

409.410.411. 
412.  413,  419. 
424.  489.  498. 
Wd1003. 

6/6/00 

7/1/00 
1/1/00 

4/10/00 

19188  

19000 

411.489 

6/9/00 

4/10/00 

4/11/00 

19329  

24707 

4/27/00 

4/27/00 

24666  

414  

6/26/00 
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Publication  date 


4/28/00 


4/28/00 


5/2/00 


5/3/00 


5/3/00 


5/3/00 


5/5/00 


5/16/00 


5/19/00 


5/24/00 


5/24/00 


5/24/00 


5/30/00 


5/31/00 


5/31/00 


FR  Vol.  64 
page 


24971 


6/1/00 


24970 


25492 


25738 


25493 


25664 


26282 


31124 


31917 


33616 


33638 


33634 


34481 


34715 


34478 


34983 


CFR* 
Part(s) 


414 


412,  413,  and  485 


447,457 


File  code** 


HCFA->3053-^ 


403 


HCFA-1132-N 
HCFA-2117-N 

HCFA-3030-N 

HCFA-1134-N 

HCFA-1111-IFC 
HCFA-1118-P 

HCFA-3432-NOI 
HCFA-1136-N 
HCFA-2114-F 
HCFA-2067-N 

HCFA-2064-N 

HCFA-9001-N 
HCFA-2076-N 

HCFA-2063-N 

HCFA-4005-IFC 


Regulation  title 


Medicare  Program;  Open  Town  Hall 
Meeting  to  Promote  and  Establish 
Partnerships  Between  the  Medi- 
care Peer  Review  Organizations 
(PROS)  and  Entities  in  the  Health 
C^^[e  Community  to  Foster  Health 
Care  Quality  Improvement— May 
15,  2000. 

Medk»re  Program;  May  23.  2000 
Notice  of  Meeting  of  the  Competi- 
tive Pricing  Advisory  Committee. 

Medicare.  Medicaid,  and  CLIA  Pro- 
grams; CLIA  of  1988  Removal  of 
Exemptions  of  Labs  In  the  State  of 
Oregon. 

Medicare  Program;  Lenses  Eligible 
for  an  Adjustment  in  Payment 
Amount  for  New  Technotogy 
Lenses  Furnished  by  Ambulatory 
Surgteal  Centers. 

Medicare  Program;  Open  PiMic 
Meeting  on  May  18,  2000  to  Dis- 
cuss the  Coverage  of  Drugs  and 
Biologteals  that  Cannot  be  Self- 
Administered. 

Medicare  Program;  Criteria  for  Sub- 
mitting Supplemental  Practice  Ex- 
pense Survey  Data. 

Medicare  Program;  Changes  to  tfie 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year 
2001  Rates 

Medicare  Program;  Criteria  for  Mak- 
ing Coverage  Decisions  Under 
Medteare. 

Medteare  Program;  June  5.  2000 
Meeting  of  the  Practicing  Pfiysi- 
dans  Advisory  Council. 

State  Chiklren's  Health  Insurance 
Program;  State  CNklren's  Health 
/Mtotments  and  Payment  to  States. 

Sute  Chiklren's  Health  Insurance 
Program:  Final  Altotments  to 
States,  the  District  of  Columbia, 
and  U.S.  Territories  and  Common- 
wealths for  Fiscal  Year  2000. 

State  Children's  Health  Insurance 
Program:  Final  /Mtotments  to 
States,  ComnKxiwealths.  and  Ter- 
ritories for  Fiscal  Years  1998  and 
1999. 

Medteare  and  Medteaid  Programs; 
Quarteriy  Listing  of  Program 
Issuances  for  Third  Quarter,  1999. 

Medteakl  Infrastructure  Grant  Pro- 
gram to  Support  the  Competitive 
Empk>yment  of  People  with  Dis- 
abilities. 

Medteakj  Program:  State  Altotments 
for  Payment  of  Medicare  Part  B 
Premiums  for  Qualifying  IndivkJ- 
uals:  Federal  Fiscal  Year  2000. 

Medteare  Program;  State  Health  In- 
swanoe  /Assistance  Program 
(SHIP). 


End  of 

comment 

period 


7/3/00 
7/5/pO 

7/17/00 


Effective 
date 


6/23/00 


7/31/00 


7/3«X) 
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Publication  date 


6/sno 


6/6/00 


6/1S/00 


6/26/DO 


6/29/00 

6/29/00 
6/30/00 

7/3W). 
7/5«)0. 


7/7/00 


7/17/00 


FR  Vol.  64 
page 


35664 


35947 


37507 


38314 


40112 

40170 
40535 

58134 
41477 


42022 


CFR* 
Pan(s) 


HCFA-1030-FC 

409.410.411. 
412.  413.  419. 
424.  489.  498. 
Wtd1003. 

HCFA-1005-N5 

HCFA-1059-F 
HCFA-1141-N 

7/28/00 


7I2BKO 


44176 


46473 


46466 


410,  414 


File  code" 


HCFA-1137-N 


HCFA-1138-N 

HCFA-3432-N3 
HCFA-1139-N 

HCFA-1030-N 


HCFA-1140-N 


HCFA-1120-P 


HCFA-1144-N 


HCFA-1115-N 


Regulation  title 


Medicare  Program;  Announcement 
of  a  Series  of  National  and  Re- 
gional Training  Sessions  to  Pro- 
vide Training  to  Medicare^hotce 
Organizations  and  Ottiers  Con- 
cerning Data  Requirements,  and 
the  Timely  and  Accurate  Submis- 
sion of  Physician  and  Hospital 
Outpatient  Encounter  Data  to  Sup- 
port a  Comprehensive  Risk  Ad- 
justment Model. 

Medicare  Program;  Town  Hall  Meet- 
ing to  Discuss  ttie  Documentation 
Guidelines  for  Evaluation  and 
Management  Sendees— June  22. 
2000. 

Medicare  Program;  Criteria  for  Mak- 
ing Coverage  Decisions;  Exlerv 
snn  of  Comment  Period. 

MedKare  Program;  Town  HaH  Meet- 
ing on  July  18,  2000  to  Present  an 
Overview  of  tt)e  Home  Health  Pro- 
spective Payment  System  Final 
Rule. 

Modkaie  Program; 

Medicaro)  Choice    Deeming    Au- 
thority. 

Modfcara  Program; 

Medicare^Choice  Program. 

Medicare  Program;  Hospital  Out- 
patient Prospective  Payment  Sys- 
tems. Request  for  Delay  of  Effec- 
tive Date. 

Mo&care  Program;  Prospective  Pay- 
ment System  for  Home  Health 
/kgencies. 

Medicare  Program;  Open  PuMw 
Meeting  on  July  25,  2000  to  Dis- 
cuss the  Coverage  of  Drugs  and 
Bk)logicals  that  Cannot  be  Self 
Adntinistered. 

Medicare  Program;  Que8tk)n  and 
Answer  Session  on  July  24.  2000 
to  Discuss  Remaining  CorKems 
/U)out  the  Implementation  of  the 
Hospital  Outpatient  Prospective 
Payment  System. 

Medteare  Program;  Revisions  to 
Payment  PoNdes  Under  the  Phy- 
sician Fee  Schedule  tor  Calendar 
Year  2001. 

Medicare  Program;  Announcement 
of  a  Series  of  Regtonal  Training 
Sessions  to  Provkle  Training  to 
Medicar»fChoice  Organizations, 
Physicians.  Medtoar»fChoice  Or- 
ganizatton  Non-Physcian  Practi- 
ttoners.  and  Medicaro  i  Choice  Or- 
ganizatnn  Medicare  Directors,  as 
wel  as  Physician  Organizations 
and  BiMng  Associattons  Involved 
in  the  Tirnely  and  Accurate  Sub- 
mission of  Physician  Encounter 
Data  to  Support  a  Comprehensive 
Risk  AdKntment  Model. 

Medtoare  Program;  SoNcitatton  for 
Proposals  for  the  Medicare  Co- 
ordtoated  Care  Denwnetratton. 


End  of 

comment 

period 


7/17/00 


8/28/00 


Effective 
date 


7/31AX) 
8/1/00 


9/15/00 


Publicatk>n  date 

FR  Vol.  64 
page 

CFR* 

Part(s) 

File  code** 

Regulation  title 

End  of 

comment 

period 

Effective 
date 

7/31/00 

46770  

411  413  and  489 

HCFA-1112-F 

Medicare  Program;  Prospective  Pay- 
ment  System   and   Consolidated 

Billing  for  Skilled  Nursing  Facili- 

ties—Update. 

8/1/00 

47026-47211   

410.  412.  413, 
482,  and  485. 

HCFA-1131-IFC 

Medicare  Program;  Provisions  of  the 
Balanced  Budget  Refinement  Act 
of  1999,  Hospital  Inpatient  Pay- 
ments and  Rates  and  Costs  of 
Graduate  Medical  Education. 

8/31/00 

8/1/00 

8/1/00 

47054  

410  412  413  and 

HCFA-1 1 1 8-F 

Medicare  Program;  Changes  to  the 
Hospital     Inpatient     Prospective 

10/1/00 

485. 

Payment  Systems  and  Fiscal  Year 

2001  Rates. 

8/3/00  .., 

47706-47709  

413  

HCFA-1143-P 

Medicare  Program;  Prospective  Pay- 
ment  System   for   Hospital   Out- 

10/2/00 

patient  Services:  Revision  of  the 

Provider-Based    Location   Criteria 

for  Certain  PPS-Exempt  Facilities. 

8/3/00 

67798-68020  

413,  419  

HCFA-1 005-IFC 

Medicare  Program;  Prospective  Pay- 
ment System  for  Hospital  Out- 
patient Services:  Revisions  to  Cri- 
teria to  Define  New  or  Innovative 
Medical  Devices,  Drugs,  and 
Bk>logicals  Eligible  for  Pass- 
Through  Payments  and  Correc- 
ttons  to  the  Criteria  for  the  Grand- 

9/5/00 

1/1/01 

-  ■ 

father  Provision  for  Certain  Feder- 

9 

ally  Qualified  Health  Centers. 

8/17/00 

50171  

- 

HCFA-3432-N4 

Medicare  Program;  Open  Town  HaH 
Meeting  to   Discuss  Criteria  for 

Making  Coverage  Decisions— Au- 

gust 31,  2000. 

8/17/00 

50373  

HCFA-0149-N 

Administrative  Simplification;  Health 
Insurance  Reform:  Announcement 

10/16/00 

of  Designated  Standard  Mainte- 

nance Organizations. 

8/17/00 

50312  

45  CFR  Parts  160 
and  162. 

HCFA-0149-F 

Health  Insurance  Reform'  Standards 

10/16/00 

for  Electronic  Transactions. 

8/25/00 

51839  

HCFA-1 149-N 

Medicare  Programs;  September  11. 
and    12,    2000,    Meeting   of  the 

Practicing     Physk:ians     Advisory 

Council. 

wmo 

52042-52043  

457 

HCFA-2114-CN 

State  Children's  Health  Insurance 
Program;    Altotments    and    Pay- 

6/23/00 

ments  to  States;  Conectjon. 

8/29/00 

52432 

HCFA-3432-N5 

Medteare  Program;  Postponent  of 
Open  Town  Hall  Meeting  to  Dis- 

cuss Criteria  for  Making  Coverage 

^ 

Decisions  from  August  31 ,  2000  to 

September  31,  2000. 

9/1 /QO 

53320-63321  

HCFA-1 146-N 

Medicare  Program;  September  21. 
2000,    Meeting   of   the   Advisory 

Panel  on-Medk»re  Educatk>n. 

9/6/00  „ 

53936 

405  

HCFA-6003-N 

Medicare  Program;  Appeals  of  Car- 
rier Determinatk>ns  That  a  Physi- 

1/4/01 

cian  or  Other  Supplier  Fails  to 

Meet  the  Requirements  for  Medi- 

- 

care  Billing  Privileges;  Reopening 
of  Comment  Period. 

9/8/00 

fiAKXT 

" 

HCFA-3036-N 

Medicare  Program;  Meeting  of  the 
Medteal  and  Surgk»l  Procedures 

• 

Panel  of  the  Medicare  Coverage 
Advisory  Committee— October  17 
and  18,  2000. 

mm 

•54537 

HCFA-1 153-N 

Mednare  Program;  Open  Town  HaH 
Meeting  to  Discuss  Medteare  Pol- 

tey  for  Community  Mental  Health 

Centers  on  September  25,  2000. 
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Publication  date 


9/12/00 


9/12/00 


9/27/00 


10/3/00 


10/6/00. 
10/6/00  .. 

10/6/00. 
10/10/00 


10/10W 

io/i(yoo 


10/11/00 

10/16/00 

10/19/00 

10/19«X) „.... 

10/19«X) 


FR  Vol.  64 
page 


55076 


55078-55100 


58992-58093 


58919-58920 


60072  

59748-59749 

59748  

60151  


60105-60106 
60104-60105 


60366-«0378 
6112-6113  ... 

62727-62733 


10/19/00 


10/19/00 


62733 


6725-6727 


62645-62646 


CFR* 
Pan(s) 


410,  414 


413,  489,  and  498 


422 


412,  413  arKl  489 


447 


440,441 
413  


424  

413.  489,  and  496 


File  code* 


HCFA-2006-CN 


HCFA-1002-P 


HCFA-1145-NC 

HCFA-1005-CN4 

HCFA-1135-N 
HCFA-1030-CN2 

HCFA-1005-CN2 
HCFA-2071-P 


409,  410,  489, 
arKl496. 


62681 


410 


HCFA-2010-FC 
HCFA-188»-F2 

HCFA-6004-FC 
HCFA-1155-N 

HCFA-8008-N 

HCFA-6007-N 

HCFA-3045-f 
HCFA-IOeS-P 


Regulation  title 


State  Children's  Health  Insurance 
Program;  Allotments  and  Pay- 
ments to  States. 

Medicare  Program;  Fee  Schedule 
for  Payment  of  Ambulance  Serv- 
ices and  Revisions  to  Physician 
Certification  Requirements  for 
Coverage  of  Nonemergency  Am- 
bulance Services. 

Medicare  and  Medicaid  Programs; 
Announcement  of  Additional  Appli- 
cations from  Hospitals  Requesting 
Waivers  for  Organ  Procurement 
Service  Areas. 

Medicare  Program;  Prospective  Pay- 
ment System  and  Hospital  Out- 
patient Services:  Provider-Based 
Criteria;  Delay  of  Effective  Date 
ar)d  Correction. 

Medicare  Program;  Hospice  Wage 
Index. 

Medicare  Program;  Establishment  of 
the  Medicarat-Choice  Program; 
Correction. 

Medicare  Program;  Prospective  Pay- 
ment System  for  Hospital  Out- 
patient Services;  Delay  of  Effec- 
tive Date. 

Medicaid  Program;  Revision  to  Med- 
icaid Upper  Payment  Limit  Re- 
quirements for  Hospital  Services, 
Nursing  Facility  Services,  Inter- 
mediate Care  Facility  Services  for 
the  Mentally  Retarded,  and  Clinic 
Services. 

Medicaid  Program;  Home  and  Com- 
munity-Based Services. 

Medicare  Program;  Revision  of  the 
Procedures  for  Flequesting  Excep- 
tions to  Cost  Limits  for  Skilled 
Nursing  Facilities  and  Elimin^ion 
of  Redassificatiorts,  Corrections. 

Medicare  Program;  Additional  Sup- 
plier Standards. 

I^Aedicare  Program;  Open  Town  HaH 
■  Meeting  to  Discuss  Implementa- 
tion  of    Provider-Based    Regula- 
tions; October  31 ,  2000. 

Medicare  Program;  Monthly  Actu- 
arial Rates  and  Monthly  Supple- 
mentary Medical  Insurance  Pre- 
mium Rate  Beginning  January  1, 
2001. 

IMedicare  Program;  Part  A  Premium 
for  2001  for  the  Uninsured  Aged 
arKl  for  Certain  Disat)led  Indhhd- 
uals  Who  Have  Exhausted  Other 
Entitlement. 

Medicare  Program;  Inpatient  Hos- 
pital Deductible  and  Hospital  arKj 
Extended  Care  Services  Coinsur- 
ance Amounts  for  2001 . 

Medicare  Program;  Removal  of  the 
Requirements  for  the  Cardiac 
Pacemaker  Registry. 

iMledicare  Program;  Clinwal  Social 
Wotker  Services. 


End  of 

comment 

period 


11/13/00 


11/13/00 


12/11/00 


12/11/00 


Effective 
date 


Publicatton  date 


1/10/01 

10/1/00 
7/31/00 

8/1/00 
11/9/00 


10/1/97 
9/9/99 

12/11/00 


10/24/00 

10/31/00 

10/31/00 

10/31/00 
11/02/00 

11/03«» 

11/13/00 

11/16/00 

11/21/00 

11/21/00 
11/24/00 

11/24/00 
11/27/00 
12/4/00. 
12/5A)0. 


FR  Vol.  64 
page 


1/1/01 


12/18/00 


1/1/01 


10/19/00 


63604-63605 

64968-64974 

64966-64968 

64919-64924 
65376  

66304-66442 

67798  

69416-69424 

69946-69947 

69945-«9946 
70575  

70507  

70729  

75720  

75943-75944 


CFR* 
Part(s) 


435 


410,  414 


412,  413 


419 


482 


45  CFR  160.  162 


File  code* 


12/21/00 

80442-80443  

12/21/00 

80443-80444  

12/27/00 

81878-81879  

12«7/00 

81813  

422 


HCFA-3058-N 

HCFA-4010-GNC 

HCFA-2118-4^ 

HCFA-2086-P 
HCFA-1120-FC 

HCFA-1069-P 

HCFA-1005^FC 

HCFA-3014-P 

HCFA-1157-N 

HCFA-1151-N 
HCFA-2118-CN 

HCFA-0149-CN 
HCFA-1165-N 
HCFA-1156-N 
HCFA-1162-N 

HCFA-2092-N 

HCFA-1172-N 
HCFA-9006-N 
HCFA-1160-P 


Regulation  title 


Medk:are  Program;  Meeting  of  the 
Executive  Committee  of  ttie  Medi- 
care Coverage  Advisory  Com- 
mittee—November 7,  2000. 

Medk:are  Program;  Criteria  and 
Standards  for  Evaluating  Inter- 
mediary and  Carrier  Performance 
During  Fiscal  Year  2001 . 

Medk»re,  Medkaid  Programs  and 
CLIA  ■  Programs;  Continuance  of 
the  /Approval  of  COLA  as  a  CUA 
Accreditatk>n  Organization. 

Medtcati  Program;  Change  ii^Appli- 
catk>n  of  Federal  Financial  Partici- 
patton  Limits. 

Medk:are  Program;  Revisk>rts  to 
Payment  Polkaes  under  tlie  Physi- 
cian Fee  Schedule  for  Calendar 
Year  2001. 

Medk:are  Program;  Prospective  Pay- 
ment System  for  Inpatient  Reha- 
bilitation Facilities. 

Medk»re  Program;  Prospective  Pay- 
ment System  for  Hospital  Out- 
patient Servk^es. 

Medware  and  Medk»id  Programs; 
Hospital  Conditions  of  Partnipa- 
tton:  Latwratory  Sendees. 

Medk»re  Program;  December  12. 
2000,  Meeting  of  the  Competitive 
Pricing  Advisory  Committee. 

Medk:are  Program;  Amtxilanoe 
ServKes  Demonstratkm. 

Medk»re  and  Medk:ak1  Programs; 
Continuance  of  the  Approval  of 
COLA  as  a  CLIA  Accreditatkxi  Or- 
ganizatkxi;  Correctkm. 

Health  Insurance  Reform;  Standards 
for  Electrons  Transactions;  Cor- 
reclk>n. 

Medware  Program;   December   11, 

2000,  Meeting  of  the  Practning 
Physicians  Advisory  Council. 

Medk»re  Program;  Request  for 
Nominatkxts  for  the  Practwing 
PhyskMns  Advisory  Council. 

Medk»re  Program;  Establishment  of 
the  Advisory  Panel  on  Ambulatory 
Payment  Classifk»tkxi  Groups 
and  Request  for  Nominatkms  for 
Members. 

Mednare  Program;  Deductible 
Amount  for  Medigap  High  Deduct- 
ible Pdwy  Opttons  for  Calendar 
Year  2001. 

Medk»re    Program;    January    10, 

2001,  Meeting   of  the   Advisory 
Panel  on  Medkare  Educatton. 

Meduare  Program;  Correctton  of 
HHS  Regulatory  Plan  and  Unified 
Agenda. 

Medteare  Program;  Requirements 
for  the  Recradentialing  o< 
Medcare^Choks  Organizatton 
Provklers. 


End  of 

»mmenl 

period 


10/31/00 


11/30^ 


Effective 
date 


^0/^fOO 


10/31A)0 


11/30/00 
1/2/01 

2/1/01 

1/12/01 

1/16/01 

12/12/00 


1/1/01 


3/21/00 
11/24/00 

11/24/00 
12/11/00 
12/30/00 


12/26/00 


1/26/01 


1/1/01 

1/10/01 
12/27/00 
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Addendum  IV.— Regulation  Documents  Published  in  the  Federal  Register— Continued 

[October  1999  through  March  2002] 


Addendum  IV.— Regulation  Documents  Published  in  the  Federal  Register— Continued 

[Octot>er  1999  through  March  2002] 


Publication  date 


12/27/00 

12/28/00 
12/29/00 

1/3/01  ... 


1/4/01 


1/9/01 


1/11/01 


1/11/01 


1/12/01 


1/12/01 


1/12/01 


1/12/01 


1/16/01 


1/18/D1 


1/19«)1 


1/22/01 


1/22/01 


FR  Vol.  64 
page 


81813 

82462 
83155 


376 


856 


1599 


2490 


2432 


2316 


3377 


3358 


3148 


3497 


4674 


6228 


7148 


6630 


CFR* 
Pait(s) 


412,  413 


45CFR160,  164 


411.424  

413.  489 

431,433.435 

■■■«••••>■■■■■••■•*•■• 

435  

413  

413.  422  

447  „ 


411.413.489 


416.  482.  485 


File  code* 


HCFA-1069-N 

HCFA-0177-F 
HCFA-3002-N 

HCFA-2089-N 

HCFA-1809-FC 

HCFA-100&-F3 
HCFA-2006-F 

HCFA-2112-N 

HCFA-2066-F 
HCFA-1089-P 
HCFA-1685-f 
HCFA-2071-F 


400.430, 

431,434,435. 

438,  440,  447. 
441,483  


HCFA-1112-CN 

HCFA-3049-F 

HCFA-2001-FC 

HCFA-2065-IFC 

HCFA-2089-FC 


Regulation  title 


Medicare  Program;  Medicare;  Pro- 
spective Payment  System  for  In- 
patient Rehabilitation  Facilities; 
Extension  of  Comment  Period- 
Standards  for  Privacy  of  Individually 
Identifiable  Health  Information. 

Medicare  Program;  Application  Proc- 
ess for  National  Organizations  to 
Obtain  Deeming  Authority  for  Dia- 
betes Self-Management  Training 
Programs. 

State  Children's  Health  Insurance 
Program;  Final  Allotments  to 
States,  ttie  District  of  Columt>ia. 
and  U.S.  Territories  and  Common- 
wealths for  Fiscal  Year,  2001 .. 

Medicare  and  Medicaid  Programs; 
Physicians'  Refenrals  to  Health 
Care  Entities  With  Which  They 
Have  Finartdal  Relationships,. 

Medicare  Program;  Prospective  Pay- 
ment System  for  Hospital  Out- 
patient Services;  Correction. 

State  Children's  Health  Program;  Im- 
plementing Regulations  for  Vhe 
State  Children's  Health  Insurance 
Program,  Part  II.. 

Medicaid  Program;  Infrtistructure 
Grant  Program  to  Support  the 
Competitive  Employnwnt  of  Peo- 
ple with  Disabilities.. 

Medicaid  Program;  Change  in  Appli- 
cation of  Federal  Financial  Partici- 
pation Limits. 

Medicare  Program;  Payment  for 
Psychology  Training  Pro- 


Program;    Payment    for 
and  Allied  Health  Edu- 


CHnical 
grams. 

Medicare 
Nursing 
cation. 

IMedicaid  Program;  Revision  to  Med- 
icaid Upper  Payment  Limit  Re- 
quirements for  Hospital  Services, 
Nursing  FactUty  Sen/ices.  Inter- 
mediate Care  Facility  Services  for 
the  MentaUy  Retarded,  and  Clin- 
ical Services. 

Medicare  Program;  Prospective  Pay- 
ment System  and  Consolidated 
Billing  for  Skilled  Nursing  Facul- 
ties— Update;  Correction. 

Medicare  and  Medicaid  Programs; 
Hospital  Conditions  of  Participa- 
tion: /Anesthesia  Services. 

Medicaid  Program;  Medicaid  Man- 
aged Care. 

Medicaid  Program;  Use  of  Restraint 
and  Seclusion  in  Psychiatric  Resi- 
dential Treatment  Facilities  Pro- 
viding Psychiatric  Services  to  Indi- 
viduals Under  Age  21 . 

State  Children's  Health  Insurance 
Program;  FiruU  /MIotments  to 
Stales,  the  District  of  Columbia, 
and  U.S.  Territories  and  Comnrton- 
weallhs  for  Fiscal  Year  2001;  Cor- 
rection. 


End  of 

comntent 

period 


Effective 
date 


Publication  date 


2/26A)1 
1/29/01 


1/24/01 


2/2/01 


2/5/01 


2/12/01 


2/26/01 


2/26/01 


FR  Vol.  64 
page 


7593 


8771 


8974 


9857 


11547 


11546 


CFR* 
Part(s) 


422.  489 


411.424 


3/2/01  13021 


3/2/01 


3/5/01 


3/9/01 


3/12/01 


3/12/01 


3/14A)2 


3/14/01 


3/19/01 


13020 


13328 


14157 


14343 


14342 


14906 


14861 


15352 


431 .  433,  435. 
436.  457. 


400.430,431. 

434.  435,  438, 

440,447. 
410,  412,  413. 

485. 


410,  412.  413, 
485. 


File  code" 


HCFA-4024-P 
HCFA-1809-F2 


HCFA-3061-N 


435 


413,  422 


410,  414,  424. 
480.  498. 


416,  482.  485 


HCFA-1174-N 
HCFA-2006-N 

HCFA-2001-F2 
HCFA-1118-CN1 

HCFA-1118-CN2 
HCFA-2068-N 


Regulation  title 


HCFA-1 188-4^ 
HCFA-2086-F2 

HCFA-1685-F2 
HCFA-2079-PN 

HCFA-3002-CN 

HCFA-364*-F2 


Medicare  Program;  Improvements  to 
the  Medicare+Choice  Appeal  and 
Grievance  Procedures. 

Medicare  and  Medicaid  Programs; 
Physicians'  Referrals  to  Health 
Care  Entities  with  which  They 
Have  Financial  Relationships: 
Delay  of  Effective  Date  of  Final 
Rule  and  Technical  Amerxlment. 

Medicare  Program;  Meetings  of  the 
Medical  Devices  and  Prosthetics 
Panel  and  the  Executive  Com- 
mittee of  the  Medicare  Coverage 
Advisory  Committee;  February  21 
and  22,  2001. 

Medicare  Program;  Meeting  of  the 
Advisory  Panel  on  Ambulatory 
Payment  Classification  Groups. 

State  Children's  Health  Insurance 
Program;  Implementing  Regula- 
tions for  the  State  Children's 
Health  lnsurarK»  Program:  Delay 
of  Effective  Date. 

Medicaid  Program;  Medicaid  Man- 
aged Care:  Delay  of  Effective 
Date. 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year 
2001  Rates;  Correction. 

Medicare  Program;  Changes  to  ttie 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year 
2001  Rates;  Midyear  Corrections 
Effective. 

Medicare,  Medicaid,  and  CLIA  Pro- 
grams; Continuance  of  the  Ap- 
proval of  ttie  American  Society  for 
Histocompatibility  and 

Immunogenetics  as  a  CLIA  Ac- 
creditation Organization. 

Medicare  Program;  March  26,  2001 , 
Meeting  of  the  Practicing  Physi- 
cians Advisory  Council. 

Medicaid  Program;  Change  in  Appli- 
cation of  Federal  Financial  Partici- 
pation Limits:  Delay  of  Effective 
Date. 

Medicare  Program;  Payment  for 
Nursing  and  Allied  Health  Edu- 
cation: Delay  of  Effective  Date. 

Medicare  and  Medicaid  Programs; 
Recognition  of  the  American  Os- 
teopathic Association  for  Ambula- 
tory Surgical  Centers  Program. 

Medicare  Program;  Expanded  Cov- 
erage for  Outpatient  Diabetes 
Self-Management  Training  and  Di- 
abetes Outcome  Measurements. 

Medicare  and  Medicaid  Programs; 
Hospital  Conditions  of  Participa- 
tion: /^esthesia  Services;  Delay 
of  Effective  Date. 


End  of 

comment 

period 


Effective 
date 
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Addendum  IV.— Regulation  Documents  Published  in  the  Federal  Register— Continued 

(October  1999  through  March  2002] 


Publication  date 


3/21/01 


3/27/01 


3/28/01 


4/3/01 


4/4/01 


4/12/01 


4/13/01 


4/ie«i 


4/iami 


4/26/01 


4/30/01 


4/30«1 


S/1/01 


FR  Vol.  64 
page 


15800 


16607 


168S0 


17657 


17813 


18950 


19178 


19606 


19961 


20907 


21403 


21402 


21770 


CFR* 
Part(s) 


441,483 


410,414 


447 


411.424 


File  code* 


HCFA-2065-F 


HCFA-1120-CN 

HCFA-4020-N 
HCFA-2100-P 


HCFA-1809-N 


HCFA-3(»7-N 


HCFA-3068-N 


HCFA-2099-N 


HCFA-9007-N 


HCFA-1S61 


HCFA-3066-N 


HCFA-3067-N 


HCFA-1182-PN 


Regulation  title 


Medicare  Program;  Use  of  Restraint 
and  Seclusion  in  Residential 
Treatment  Facilities  Providirig  In- 
patient Psychiatric  Services  to  In- 
dividuals under  Age  21:  Delay  of 
ENective  Date. 

Medicare  Program;  Revisions  to 
Payment  Policies  under  tfie  Physi- 
cian Fee  Schedule  for  Calendar 
Year  2001. 

Medicare  Program;  Renewal  of  the 
/kdvisory  Panel  for  Medicare  Edu- 
cation (APME). 

Medicaid  Program;  Modification  of 
the  Medicaid  Upper  Payment  Limit 
Transition  Period  for  Inpatient 
Hospital  Services,  Outpatient  Hos- 
pital Services,  Nursing  Facility 
Services,  Intermediate  Care  Facil- 
ity Services  for  the  Mentally  Re- 
tarded, and  Clinic  Services. 

Medicare  and  Medicaid  Programs; 
Physicians'  Refenals  to  Health 
Care  Entities  with  which  ttiey  have 
Financial  RelationsNps;  Extension 
of  Comment  Period. 

Medicare  Program;  Annual  Review 
of  the  Appropriateness  of  Pay- 
ment Amounts-  for  New  Tech- 
nology Intraocular  Lenses 
(NTIOLS)  Furnished  by  Ambula- 
tory Surgical  Centers  (ASCs). 

Medicare  Program;  Educational 
Symposium  to  Discuss  the  Use  of 
Evidence-Based  Medicine  in  the 
Medicare  Coverage  Decision 
Process— May  3,  2001. 

Medicare  and  Medteaid  Programs; 
Application  by  the  American  Os- 
teopattiic  /Association  (AOA)  for 
Approval  of  Deemirig  Authority  for 
Critical /Kccess  Hospttals. 

Nolica  of  Cfwnge  of  Address  for  the 
Provider  Reimbursement  Review 
Board,  the  Medicare  Geographic 
Classification  Review  Board,  tfie 
Health  Care  Financing  Administra- 
tion Hearing  Officer,  and  the  Of- 
fice of  Hearings. 

Medicare  Program;  Evaluation  Cri- 
teria and  Standards  for  Peer  Re- 
view Organization  6th  Round  Con- 
tract. 

IMedicare  Program;  Meeting  of  the 
Diagnostic  Imaging  Panel  of  the 
Medicare  Coverage  Advisory 
ComrnKtee— xlune  19.  2001. 

Medicare  f*rogram;  Request  for 
Nomirwtiorts  for  Members  for  ttte 
Medicare  Coverage  Advisory 
Committee  (MCAC). 

Medicare  Program;  Revision  of  Pay- 
ment Rates  for  End-Stage  Renal 
Disease  (ESRD)  Patients  Enrolled 
in  Medtearo  i  Choice  Plans. 


End  of 

comnrtent 

period 


Effective 
date 


Publication  date 


5/4/01 


5/10/01 


5/10/01 


5/18/01 


5/18/01 


5/22/01 


5/22/01 


6/1/01 


6/8/01  . 

6«/D1  . 
6/11/01 


FR  Vol.  64 
page 


22646 


23984 


23946 


27662 


27598 


28183 


6/13/01 


6/18^1 
6/18/01 


28110 


29824 


31028 


30936 


31178 


32172 


CFR* 
Part(s) 


405,  412.  413, 
485,486. 


410,411,413, 
424,  482,  489. 


416,  482.  485 


441.483 


File  code" 


HCFA-1158-P 


HCFA-1163-P 


HCFA-10037 


HCFA-3069-N 


HCFA- 


HCFA-2125-N 


32777 


32776 


431,433,435. 
436.457. 


410.  412,  413. 
485. 


409.410.411. 
413,  424,  484. 

400,430.431, 
434,  435,  438, 
440,447. 


HCFA-2065-IFC2 
HCFA-3071-W 

HCFA-1170-4»N 

HCFA-1194-N 
HCFA-2006-F3 

HCFA-1178-4FC] 


Regulation  title 


HCFA-105*-F2 
HCFA-2001-F3 


Medicare  Program;  Changes  to  ttie 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year 
2002  Rates  Parts  MV. 

Medicare  Program;  Prospective  Pay- 
ment System  and  Consolidated 
Billing  for  Skilled  Nursing  Facili- 
ties—Update, Part  II. 

Emergency  Clearance:  Pul)lic  Infor- 
mation Collection  Requirements 
Submitted  to  the  Office  of  Man- 
agement and  Budget  (0MB). 

Medicare  Program;  Meeting  of  the 
Executive  Committee  of  the  Medi- 
care Coverage  Advisory  Com- 
mittee—June 14,  2001. 

Medicare  and  Medicaid  Programs: 
Hospital  Conditions  of  Participa- 
tion: /Anesthesia  Services:  Delay 
of  Effective  Date. 

Medicaid  Program;  Infrastructure 
Grant  Program  to  Support  the  De- 
sign and  Delivery  of  Long  Term 
Services  and  Supports  that  Permit 
People  and  any  Age  wfra  have  a 
Disability  or  Long-Tenm  Illness  to 
Live  in  the  Community. 

Medicaid  Program;  Use  of  Restraint 
and  Seclusion  in  Psychiatric  Resi- 
dential Treatment  Facilities  Pro- 
viding Inpatient  Psychiatric  Serv- 
ices to  Individuals  Under  Age  21 . 

Medicare  Program;  Meeting  of  the 
Drugs,  Biologies,  and  Thera- 
peutics Panel  of  the  Medicare 
Coverage  Advisory  Committee — 
June  20,  2001. 

Medicare  Program;  Five-Year  Re- 
view of  Wortc  Relative  Value  Units 
Under  the  Physician  Fee  Sched- 
ule, Part  III. 

Medicare  Program;  Meeting  of  tne 
Practicing  Physicians  Advisory 
Council  on  June  25,  2001 . 

State  Children's  Health  Program,  Im- 
plementing ftegulations  for  the 
State  Children's  Health  Insurance 
Program:  Further  Delay  of  Effec- 
tive Date. 

tt/ledicare  Program;  Provisions  of  the 
Benefits  Improvement  and  Protec- 
tion /Act  of  2000;  Inpatient  Pay- 
ments and  Rates  and  Costs  of 
Graduate  Medical  Education.  Part 
VII. 

Medicare  Program;  Prospective  Pay- 
ment System  for  Home  Health 
Agencies;  Correction. 

Medicaid  Program;  Medicaid  Man- 
aged Care:  Further  Delay  of  Effec- 
tive Date. 


End  of 

comment 

period 


Effective 
date 
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Publication  date 

FR  Vol.  64 
page 

CFR* 
Parl(8) 

File  code** 

Regulation  title 

End  of 

conrtment 

period 

Effective 
date 

6«aoi 

6/21/01  

6/25A)1  

6«6A)1  

6/27/01  

6/29/01  

33030        

33257 

33810  

33966 

34223  

34693  

34687 

35395  

35442 

35253 

* 

35260  

39322 

405  - 

431.433.436, 
436.457. 

HCFA-3074-f 
HCFA-2124-N 

■ 

HCFA-2006-IFC 

HCFA-4019-N 
HCFA-3072-PN 

• 

HCFA-1186-N 

HCFA-1147-NC 

HCFA-3070-P 
HCFA-1060-N3 

HCFA-1147-CN 

HCFA-3073-N 
CMS-1135-CN 

CMS-1163-F 

CMS-9010-FC 

CMS-1131-F. 
CMS-1158-F, 
CMS-1178-F 

Medicare  and  Medicaid  Programs; 
End-Stage  Renal  Disease— Waiv- 
er of  Conditions  for  Coverage 
under  a  State  of  Emergency  in 
Houston.  TX  area. 

State  Children's  Health  Insurance 
Program;  Redistribution  and  Con- 
tinued Availability  of  Unexpended 
SCHIP  Funds  from  the  Appropria- 
tion for  FY  1998. 

State  Children's  Health  Program; 
Revisions  to  the  Regulations  Im- 
plementing tfie  State  Children's 
Health  Insurance  Program.  Part  IV. 

Medicare  Program;  Meeting  of  the 
/Advisory  Panel  on  Medicare  Edu- 
cation-^uly12,  2001. 

Medicare  Program;  Application  by 
the  American  Diabetes  /Associa- 
tion for  Recognition  as  a  National 
/Accreditation  Program  for  Accred- 
iting Entities  to  Furnish  Outpatient 
Diabetes  Self-Management  Train- 
ing. 

Medicare  Program;  Public  Meeting 
for  New  Clinical  Laboratory 
Tests— Payment  Determinations 
for  Calendar  Year  2002. 

Medicare  Program;  Update  to  the 
Prospective  Payment  System  for 
Home  Health  Agencies  for  FY 
2002. 

Medicare  and  Medicaid  Programs; 
Hospital  Conditions  of  Participa- 
tion: /Anesthesia  Services. 

Medicare  Program;  Cost-of-Living 
/Adjustment  for  the  Territory  of 
Guam  in  the  Schedules  of  Per- 
Visit  Limitations  on  Home  Health 
/Agency  Costs. 

Medicare  Program;  Update  to  the 
Prospective  Payment  System  for 
Home  Health  Agencies  for  FY 
2002,  Correction. 

Medicare  Program;  Town  HaH  Meet- 
ing on  Physician  Query  Forms. 

Medicare  Program;  Hospice  Wage 
Index  Fiscal  Year  2001,  Conac- 
tion. 

Medicare  Program;  Prospective  Pay- 
ment System  and  Consolidated 
Billing  for  Skilled  Nursing  Facili- 
ties—Update. 

Medicare  and  Medicaid  Programs; 
Change  of  /Agency  r'4ame:  Tech- 
nical/Amendments. 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Syirtems  and  Rates  and 
Costs  of  Graduate  Medical  Edu- 
cation: Fiscal  Year  2002  Rates: 
Provisions  of  the  Balanced  Budget 
Refinement  Ad  of  1999;  and  Pro- 
visions of  the  Medicare,  Medicaid, 
and  SCHIP  Benefils  Improvement 
and  Prolaciion  Act  of  2000. 

• 

fi/99/01 

7/5«)1  

7/5A)1  ... 

7/3«1  V... 

7/3/01  

7/3CA)1 

416,  482,  485 

7/31/01 

39562 

410,411.413. 
424.489. 

■ 

7/31/01 

39450 

a/1/01 

39828  

405,  410,  412. 
413.  482.  485. 
486. 
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Publication  date 

FR  Vol.  64 
page 

CFR* 
Part(s) 

File  code" 

Regulation  title 

End  of 
period 

Effective 
date 

8/1/01  

39755 

• 

CMS-4025-PN 

Medicare  Program; 
Medlcare+Choice  Programs— Ap- 
plication by  the  National  Com- 
mittee for  Quality  /Assurance 
(NCQA)  for  /Approval  of  Deeming 
Authority  for  Medicare+Choice  Or- 
ganizations That  are  Licensed  as 
a  Health  Maintenance  Organiza- 
tion. 

Medicare  Program; 
Medicare+Choice  Organizations— 
/Application  by  the  Accreditation 
Association  for  Ambulatory  Health 
Care,  Inc.  for  /Approval  of  Deem- 
ing Authority  for  Medicare+Choice 
Organizations  That  are  Licensed 
as  a  Health  Maintenance  Organi- 
zation or  a  Preferred  Provider  Or- 
ganization. 

Medicare  Program;  Revisions  to 
Payment  Policies  Under  the  f*hy- 
sician  Fee  Schedule  for  Calendar 
Year  2002,  Part  III. 

Medicare  Program;  Notice  of  Prac- 
ticing Physicians  Advisory  Council 
Rechartering  and  Request  for 
Nominations. 

Medicare  and  Medicaid  Programs: 
Announcement  of  Applications 
From  Hospitals  Requesting  Waiv- 
ers for  Organ  Procurement  Serv- 
ice Areas. 

Medicare  and  Medicaid  Programs; 
Notice  for  the  Solicitation  of  Pro- 
posals for  the  Private,  For-Profit 
Demonstration  Project  for  the  Pro- 
gram of  All-Inclusive  Care  for  the 
EkJerty. 

Medicaid  Program;  Medicaid  Man- 
aged Care;  Further  Delay  of  Effec- 
tive Date. 

Medicaid  Program;  Medicaid  Man- 
aged Care,  Part  II. 

Medicare  Program;  Changes  to  the 
Hospital  Outpatient  Prospective 
Payment  System  and  Calendar 
Year  2002  Payment  Rates.  Pari  II. 

Medicare  and  Medicaid  Programs; 
Hospital  Conditions  of  Participa- 
tion: Anesthesia  Sen/ices. 

Medicare  Program;  Replacement  of 
Reasonable  Charge  Methodology 
by  Fee  Schedules  for  Parenteral 
and  Enteral  Nutrients.  Equipment, 
and  Supplies. 

Medicare  Program;  September  17. 
2001.  Meeting  of  the  Practicing 
Physicians  Advisory  Council. 

Medicaid  Program;  Modification  of 
the  Medicaid  Upper  Payment  Limit 
Transition  Period  for  Inpatient 
Hospital  Seortces.  Outpatient  Hos- 
pital Services.  Nursing  Facility 
Services.  Intermediate  Care  Facil- 
ity Services  for  the  Mentally  Re- 
tarded, and  Clinic  Sen/ices. 

8/1/01    .....r.. 

8/2/01  

8/2/01  

8/3/02 

8/10/02  : 

8/17/01 

8«0«)1  

8/24/01  

8/24/01 

8/28/01 

39773  

40372  

40289 

405,410,411, 
414,  415. 

CMS-4023-PN 

CMS-1169-P 
CMS-1196-N 
CMS-119a-NC 

CMS-1 107-N 

CMS-2001-IFC 
CM&-2104-P 
CMS-1 159-P 

CMS-3070-CN 
CMS-1 01 0-F 

CMS-1 195-N 
CMS-2100-F 

40706  

42229  

43090  

43614  

44672  

' 



• 
< 

*      , 

400,430,431. 

434,  435,  438, 

440,447. 
400.430,431, 

434,  435,  438, 

440,447. 
413,419,489  

416,  482.  485 

414     

4S173 

ft/^IMI 

46015 

46397 

• 

9/S/01 

447  
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Publication  date 

FR  Vol.  64 
page 

CFR* 
Pan(s) 

File  code" 

Regulation  title 

End  of 

comment 

period 

Effective 
date 

9/7/01  

48902  

412  

CMS-1176-F 

Medicare    Program;    Payments    for 
New  Medical  Services  and  New 

". 

Care  Hospital  Inpatient  Prospec- 

tive Payment  System.  Part  III. 

9/7/01 

48763  

431  ...„ 

CMS-2128-P 

Medicaid    Program;    Continue    to 
AHow  States  an  Option  Under  the 

Medicaid  Spousal  Impoverishment 

Provisiorts  to  Increase  the  Com- 

munity  Spouse's    Income   When 

Ad^JSting  the  Protected  Resource 

/kHowance. 

9/12A)1  

47493 

CMS-2119-N 

Medicare.  Medicaid,  and  CLIA  Pro- 
grams; Continuance  61  the  Ap- 

, 

proval  of  the  College  of  American 

Pathologists  as  a  CUA  Accredita- 
tion Organization. 

9/12/01  

47410  

400 

CMS-1160-F 

Medicare    Program:    Requirements 
for      the      Recredentialing      of 

Medicare+Choice       Organization 

Providers. 

9/17/01  

48078 

411 

CMS-1163-F 

Medicare  Program;  Prospective  Pay- 
ment  System   and   Consolidated 

BWing  for  Skilled  Nursing  Facili- 
ties-Update. 

9/18/01  

48147  

CMS-4026-N 

Medicare                            Program; 
Medicare^Choice  Organizations- 

Application  by  the  Joint  Commis- 

sion      on       /Vccreditation       of 

Healthcare  Organizations  for  Ap- 

• 

proval  of  Deeming  Authority  for 

Medicar»»Choice      Organizations 

That    Are    Licensed    as    Health 

Maintenance     Organizations     or 
Preferred  Provider  Organizations. 

9/19«)1  

48262  

CMS-3075-M 

Medicare  Program;  Meeting  of  the 
Executive  Committee  of  the  Medi- 

care   Coverage    Advisory    Com- 

mittee-October 17.  2001. 

9/27/01 

494S4 

CMS-1175-N 

Medicare  Program;  Hospice  Wage 
Index  Fiscal  Year  2002,  Part  11. 

9/28A)1  

49677  

CMS-fiOaS-FN 

Medicare    Program;    Approval    of 
Deeming  Authority  for  Critical  Ac- 

cess Hoepttals  by  the  American 

Osteopathic  Association. 

9/28/01 

49544  

400  405 

CMS-6145-FC 

Medicare  Program;  Civil  Money  Pen- 
alties, /Sssessments,  and  Revised 

Sanction  Authorities. 

10^1/01 

49958 

CMS-1182-FN 

Medicare  Program:  Revision  of  Pay- 
ment Rates  for  End-Stage  Renal 

Disease     Patients     Enrolled     in 

Medicare^Choice  Plans. 

-      . 

10/03/01 

50440 

CMS-4029-N 

Medicare    Program;    Request    for 
Nomination  for  the  Advisory  Panel 

on  Medicare  Education. 

10/04/01 

50668 

CMS-4028-N 

Medicare  Program;  Meeting  of  ttie 
/Advisory  Panel  on  Medicare  Edu- 

• 

cation—Thursday,     October    25, 

2001. 

10/05/01      

51095      

CMS-1175-N 

Medicare  Program;  Hospice  Wage 

Index  Fiscal  Year  2002  (correction 

notice). 

10/12/01 

S2189  

CMS^1175-N 

IMedicare  Program;  Hospice  Wage 

Index  Fiscal  Year  2002  (correction 

- 

notice). 
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Put)lication  date 


10/26/01 


10/26/01 


10/26/01 


10/26/01 


10/26/01 


10/26/02 


10/26/01 


10/26/01 


10/26/01 


10/26/01 


10/26/01  .... 


11/01/01 


FR  Vol.  64 
page 


54266 


54264 


54263 


54262 


54261 


54255 


54253 


54251 


54246 


54186 


54179 


55246 


CFR* 
Part(s) 


408 


403,  416,  418, 
460,  482,  483. 

405.410,411, 
414.  415. 


. 


File  code** 


CMS-1197-N 


CMS-8012-N 


CMS-3072-FN 


CMS-3076-PN 


CMS-3061-NC 


CMS-8010-N 


CMS-3080-NR 


CMS-8011-N 


CMS-2133-N 


CMS-4007-P 


CMS-3047-P 


CMS-1169-^=C 


Regulation  titte 


Medicare  P'rogram;  December  10- 
1 1 ,  2001  Meeting  of  the  Practicing 
Physicians  Advisory  Council  and 
Request  for  Nominations. 

Medicare  Program;  Part  A  Premium 
for  2002  for  the  Uninsured  Aged 
and  for  Certain  Disabled  Individ- 
uals Who  Have  Exhausted  Other 
Entitiement. 

Medicare  Program;  Approval  of  Ap- 
plication t>y  the  /American  Diabe- 
tes /Association  for  Recognition  as 
a  National  /Vccreditation  Program 
for  Accrediting  Entities  to  Furnish 
Outpatient  Diabetes  Self-Manage- 
ment. 

Medicare  Program;  Application  t>y 
tiie  Indian  Health  Service  for  Rec- 
ognition as  a  National  Accredita- 
tion Organization  for  Accrediting 
/American  Indian  and  Alaska  Na- 
tive Entities  to  Fumish  Outpatient 
Diabetes  Self-Management  Train- 
ing. 

Medk»re  Program;  Adjustment  in 
Payment  Amounts  for  New  Tech- 
nology Intraocular  Lenses  Fur- 
nished by  Ambulatory  Surgk»l 
Centers. 

Medicare  Program;  Monthly  Actu- 
arial Rates  and  Monthly  Supple- 
mentary Medk»l  Insurance  Pre- 
mium Rate  Beginning  January  1, 
2002. 

Medk»re  Program:  The  rational 
and  Local  Coverage  Detemiina- 
tion  Review  Process  for  an  Indi- 
vklual  With  Standing  as  Defined  in 
Section  522  of  ttie  Mednare,  Med- 
k»id.  and  SCHIP  Benefits  Im- 
provement and  Protection  Act  of 
2000. 

Medicare  Program;  Inpatient  Hos- 
pital Deductible  and  Hospital  Ex- 
tended Care  Sennces  Coinsur- 
ance /VnfKXJnts  for  2002. 

Stale  ChikJren's  Heatth  Insurance 
Program;  Final  /Utotments  to 
States,  ttw  District  of  Cohjmbia, 
and  U.S.  Temtories  and  Conwnon- 
weaHhs  for  Fiscal  Year  2002. 

Medware  Program;  Supplementary 
Medical  Insurance  Premium  Sur- 
charge Agreements. 

Medicare  and  Mednakl  Programs: 
Rie  Safety  Requirements  for  Cer- 
tain Heatth  Care  Facilities. 

Medicare  Program:  Revisk)ns  (0 
Payment  Polteies  and  Five- Year 
Review  of  and  Adjustinents  to  ttye 
Relative  Value  Units  Under  ttie 
Physwian  Fee  Schedule  for  Cal- 
endar Year  2002.  Part  II. 


End  of 

comment 

period 


Effective 
date 
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Publication  date 


11/02/01 


11/02/01 


11/02/01 


11/13/01 


11/13/01 


11/23/01- 


11/23/01 


11/23/01 


11/23/01 


11/23/01 


11/23A)1 


11/30/01 


12/3/01 


12/14/01 


FR  Vol.  64 
page 


55857 


56850 


56677 


56902 


56762 


58788 


58786 


58743 


58742 


58741 


58604 


58684 


60154 


64830 


CFR* 
Part(8) 


419 


419 


416.  482.  485 


410 


411 


447 


413.  419.  489 


411 


FHecode* 


CMS-1159-F1 


CMS-1179-IFC 


CMS-9012-NC 
CM&-2133-N 

CMS-307a-F 
CMS-3250-F 

CMS-1163-F 

CMS-119(>-NC 


CMS-d079-N 


CMS-3077-N 


CMS-2134-P 


CMS-1159-F2 


CM&-1809-4FC 


CMS-4031-N 


Regulation  title 


Medicare  Program;  AnrKMjncement 
of  the  Calendar  Year  2002  Con- 
version Factor  for  the  Hospital 
Outpatient  Prospective  Payment 
System  and  Pro  Rata  Reduction 
on  Transitional  Pass-Through 
Payments,  Part  V. 

Medicare  Program;  Prospective  Pay- 
ment System  for  Hospital  Out- 
patient Services:  Criteria  for  Es- 
tablishing Additional  Pass-Through 
Categories  for  Medical  Devices, 
PartV. 

Medicare  and  Medicaid  Programs; 
Plan  to  Create  an  Open  and  Re- 
sponsive Federal  Agency. 

State  Children's  Health  Insurance 
Program;  Final  Allotments  to 
States,  tfie  District  of  Columbia: 
artd  U.S.  Territories  and  Common- 
wealths for  Fiscal  Year  2002. 

Medicare  and  Medicaid  Programs; 
Hospital  Conditions  of  Participa- 
tion: Anesthesia  Services. 

Medicare  Program;  Negotiated  Rule- 
maldng:  Coverage  and  Administra- 
tive Polices  for  Clinical  DiagrK>stic 
Laboratory  Services,  Part  II. 

Medicare  Program;  Prospective  Pay- 
ment System  and  Consolidated 
BUIing  for  Skilled  Nursing  Facili- 
ties— Update  (Correction). 

Medicare  Program;  Establishment  of 
Procedures  That  Permit  Public 
Consultation  Under  the  Existing 
Process  for  Maldrtg  Coding  and 
Payment  Determinatiofis  for  New 
Clinical  Laboratory  Tests  and  for 
New  Durable  Medical  Equipment. 

Medicare  Program;  Meeting  of  the 
Diagnostic  Imaging  Panel  of  tfie 
Medicare  Coverage  Advisory 
Committee— January  10.  2002. 

Medicare  Program;  Witftdrawal  of 
Medicare  Coverage  of  Certain 
Positron  Emission  Tomograpfty 
Scanners. 

Medicaid  Program;  Modification  of 
the  Medicaid  Upper  Payment  Limit 
for  Non-State  Government-Owned 
or  Operated  Hospitals. 

IMedteare  Program;  Changes  to  the 
Hospital  Outpafient  Prospective 
Payment  System  for  CalerKlar 
Year  2002.  Pan  III. 

Medfcareand  Medicaid  Programs: 
Physicians'  Referrals  to  Health 
Care  Entities  WHh  Which  They 
Have  Financial  Relationships:  Par- 
tial Delay  of  Effective  Date. 

Medicare  Program;  Open  Pubic 
Meeting  on  January  16,  2002  to 
Discuss  Activities  Related  to  the 
Collection  of  Diagnostic  Data  from 
Medicare^hoice  Organizations 
for  Risk  Adjustment. 


End  of 

comment 

period 


Effective 
date 


Publk^ition  date 


12/14/01 


12/28/01 


12/28/01 


12/28/01 


12/31/01 


FR  Vol.  64 
page 


64838 


67266 


67257 


67109 


67494 


CFR* 
Part(s) 


486 


File  code* 


CMS-1191-N 
CMS-213&-N 

CMS-4021-GNC 


1/18/02 


1/25/02 


1/25/02 


1/25«)2 


2602 


3720 


3719 


3716 


413.  419,  489 


447 


1/25/02 


1/25/02 


1/25/02 


3713 


3712 


3662 


CMS-3064-IFC 


eMS-1159-F3 


CMS-2134-F 

CMS-4034-N 
CMS-3081-N 


CMS-4025-FN 


401 


CMS-2087-PN 


CMS-2139-N 


CMS-6011-P 


Regulation  title 


End  of 

comment 

period 


Effective 
date 


Medk^are  Program;  Meeting  of  the 
Advisory  Panel  on  Ambulatory 
Payment  Classifk»tion  Groups. 

Medk^are  Program;  Deductible 
Amount  for  Medigap  High  Deduct- 
ible Options  for  Calendar  Year 
2002. 

Medk^ire  Program;  Criteria  and 
Standards  for  Evaluating  Inter- 
mediary. Carrier,  and  Durable 
Medk:al  Equipment,  ProsttietKS, 
Orthotk»  and  Supplies  Regional 
Camer  Performance  During  Fiscal 
Year  2002. 

MedKare  and  Medk:akJ  Programs; 
Emergency  Recertifk»tk>n  for 
Coverage  for  Organ  Procurement 
OrganizatkKis. 

Medk:are  Program;  Prospective  Pay- 
ment System  for  Hospital  Out- 
patient Servk«s;  Delay  in  Effec- 
tive Date  of  Calendar  Year  2002 
Payment  Rates  and  the  Pro  Rata 
Reductkm  on  Transitk>nal  Pass- 
Through  Payrtienls. 

Medk:aki  Program;  Modifk:atk>n  of 
the  Medteakl  Upper  Payment  Limit 
for  Non-State  Govemment-Owned 
or  Operated  Hospitals. 

Medteare  Program;  Meeting  of  tfie 
Advisory  Panel  on  Mednare  Edu- 
cation—February 13,  2002. 

Medk^are  Program;  Peer  Review  Or- 
ganization Contracts:  Solk;itatk>n 
of  Statements  of  Interest  From  In- 
State  Organizations— Alaska,  Ha- 
waii. Idaho,  Illinois,  Kentucky. 
Maine,  Nebraska,  South  Carolina, 
Vemiont,  and  Wyoming. 

Medkare  Program; 

Medk^are+Choice  Organizatrons— 
Approval  of  the  Deeming  Auttrarity 
of  the  National  Committee  for 
Quality  Assurance  tor 

Medkare+ChoKe  Managed  Care 
Organizations  That  Are  Ucensed 
as  Health  Maintenance  Organiza- 
tk>ns. 

Medteakl  Program;  State  Allotments 
for  Payment  of  Medteare  Pan  B 
Premiums  for  Qualifying  Indivkl- 
uais:  Federal  Fiscal  Year  2001 . 

MedkakJ  Program;  Infrastmcture 
Grant  Program  To  Support  tfie 
Competitive  Emptoyment  of  Peo- 
ple with  Disabilities. 

Medkare  Program;  Reporting  and 
Repayment  of  Overpayments. 
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Publication  date 


1/25/02 


2/22/02 


2/22/02 


2/22/02 


2/22/02 


2/27/02 


3/1/02 


3/5/02 


3/6/02 


3/6/02 


3/14A)2 


3/15/02 


3/18/02 


3/19/02 


FR  Vol.  64 
page 


3641 


8272 


8272 


8270 


8267 


9100 


QKISA 


10293 


10262 


11549 


11745 


11960 


12479 


CFR* 
Part(8) 


410.  414 


413.  419.  489 


457 


403 


403 


410,411,413. 
424,489. 


403 


447 


File  code" 


CMS-9677-P 
CMS-1214-N 
CMS-^087-N 

CMS-3061-FN 


CMS-4030-N 


CMS-1002-fC 


CM&-1159-f4 


CMS-2127-P 


CMS-4032- 
ANPRM 


CMS-4027-P 
CMS-1163-F 

CMS~4027-P 
CMS-1206-N 


CMS-2134-N 


Regulation  title 


Medicare  and  Medicare  Programs: 
Terms.  Definitions,  and  /Address- 
es: Technical  Amendments. 

Medicare  Program;  March  25-26, 
2002,  Meeting  of  the  Practicing 
Physicians  Advisory  Council. 

Medicare  Program;  Meeting  of  Vne 
Executive  Committee  of  the  Medi- 
care Coverage  Advisory  Com- 
mittee—April 16,  2002. 

Medicare  Program;  Disapproval  of 
/Mcon  Laboratories'  Request  for 
an  Adjustment  in  Payment 
/Amounts  for  New  Technology 
Intraocular  Lenses  Furnished  by 
Ambulatory  Surgical  Centers. 

Medicare  Program;  Solicitation  for 
Proposals  for  tlie  DenKxtstration 
Pro^  for  Disease  Management 
for  Severely  Chronically  111  Medi- 
care Beneficiaries  With  Conges- 
tive Heart  Failure,  Diabetes,  and 
Coronary  Heart  Disease. 

Medicare  Program;  Fee  Schedule 
for  Payment  of  Antbulance  Serv- 
ices and  Revisions  to  the  Physi- 
cian Certification  Requirements  for 
Coverage  of  htonernergency  Am- 
bularM»  Sendees.  Part  IV. 

Medicare  Program;  Correction  of 
Certain  Calendar  Year  2002  Pay- 
ment Rates  Under  the  Hospital 
Outpatient  Prospective  Payrnent 
System  and  the  Pro  Rata  Reduc- 
tion on  Transitional  Pass-Through 
Payments;  Correction  of  Technical 
and  Typographical  Enxxs,  Part  V. 

State  Children's  Health  Insurance 
Program;  Eligibility  for  Prertatal 
Care  for  Unborn  Children. 

Medfcare  Program;  Medicare-En- 
dorsed Prescription  Dmg  Discount 
Card  Assi8tarK»  Initiative  for  State 
Sponsors,  Part  II. 

Medicare  Program;  Medicare-En- 
dorsed Prescription  Drug  Card  As- 
sistarx*  Initiative,  Part  II. 

Medicare  Program;  Prospective  Pay- 
ment System  and  oonsolidaled 
Billing  for  Skilled  Nursing  Fadli- 
ties — Update. 

Medicare  Program;  Medicare-En- 
dorsed Prescription  Drug  Card  As- 
sistarx^e  Initiative  (correction). 

Medicare  Program;  Town  Hall  Meet- 
ing on  Payment  for  Certain  Drijgs, 
Biotogicals,  arKl  Devices  urxler  ttie 
Hospital  Outpatient  Prospective 
Payment  System  for  Calendar 
Year  2003. 

Medicaid  Program;  ModHication  of 
tfte  Medicaid  Upper  Payment  Limit 
for  Nort-State  Government-Owned 
or  Operated  Hoapitais:  Delay  of 
Effective  Date. 


End  of 

comment 

period 


Effective 
date 


Publication  date 


3/22/02 


3/22/02 


3/22/02 


3/22/02 


FR  Vol.  64 
page 


13416 


13347 


13345 


13344 


3/22/02 


3/22/02 


3/22/02 


3/22/02 


CFR* 
Part(s) 


412,  413.  476 


13341 


13337 


13297 


File  code* 


CMS-1177-P 


CMS-3089-N 


CMS-3076-FN 


CMS-2140-PN 


CMS-2138-N 


CMS-4026-FN 


CMS-6012-NOI 


13278 


3/22/02 


3«8/02 


3/29/02 


13278 


15011 


15149 


417.  422 


410,411,413. 
424,  489. 


410,411,413. 
424,  489. 


483,488 


CMS-1181-F 


CMS-1163-CN 


CMS-1163-N 


CMS-2131-P 


Regulation  title 


End  of 

comment 

period 


Medicare  Program;  Prospective  Pay- 
ment System  for  Long-Term  Care 
Hospitals:  Proposed  Implementa- 
tion and  FY  2003  Rates,  Part  II. 
Medicare  Program;  Annual  Review 
of  the  /Appropriateness  of  Pay- 
ment /Amounts  for  New  Tech- 
nology Intraocular  Lenses  Fur- 
nished by  Ambulatory  Surgical 
Centers. 

Medicare  Program;  Approval  of  the 
Indian  Health  Sennoe  as  a  Ua- 
tional  /Accreditation  Organization 
for  /Accrediting  American  Indian 
and  /Alaska  Native  Entities  To  Fur- 
nish Outpatient  Diabetes  Self- 
Management  Training. 

MedKare  and  MedicakJ  Programs; 
/Applk»tk)n  by  the  Joint  Comnnis- 
skxi  on  /Aocreditatk>n  of 
Healthcare  Organizatkxi  for  Ap- 
proval of  Deeming  Autftority  for 
CritKal  /Access  Hospitals. 

Medttare.  Medk»kJ,  and  CLIA  Pro- 
grams; Continuance  of  Approval 
of  the  /American  Osteopathic  As- 
sociatk>n  as  an  CLIA  Accreditatkxi 
OrgarHzatkm. 

Medicare  Program; 

It/ledKare^Choice  Organizatnns— 
/Approval  of  the  vk>int  Commissk)n 
on  /Accreditation  of  Healthcare  Or- 
ganizatk>ns  for  Medicare^hoice 
Deeming  Authority  for  Managed 
Care  Organizatk>ns  That  Ate  Li- 
censed as  Health  Maintenance 
Organizatnns  or  Prefened  Pro- 
vkter  Organizations. 

Mednare  Program;  Estat>lishment  of 
Special  Payment  Provisk>ns  and 
Standards  for  Suppliers  of  Pros- 
thetks  and  Certain  Custom-Fat>- 
ricated  Orthotks;  Intent  to  Fonn 
Negotiated  Rulemaking  Com- 
mittee. 

Medicare  Program;  Modificatkms  to 
Managed  Care  Rules  Based  on 
Payment  Proviskxis  of  ttie  Medi- 
care, Medk^akj,  and  SCHIP  Bene- 
fits Improvement  and  Protectkxi 
/Act  of  2000,  and  Technkal  Cor- 
rections. 

Medicare  Program;  Prospective  Pay- 
ment System  and  Consdklated 
Billing  for  Skilled  Nursing  Facili- 
ties; Correctk>n. 

Medk:are  Program;  Prospective  Pay- 
ment System  and  Consolidated 
Billing  for  Skilled  Nursing  Facili- 
ties; Correctk>n. 

MedKare  and  Medcakj  Programs; 
Requirements  for  Pakl  Feeding 
/Assistants  in  Long  Terni  Care  Fa- 
cilities. 


Effective 
date 


""^N^GSiSnilSjrPNSroposed  Notfce;  NC-Not«e  with  Comment  Period;  FN-Final  Not«e;  P-Notice  of  Prop<»«l  Rulemaking 
/NpSo^MinalpKte:  FC^^FinaiS  witt,  Comment  Period;  CN-Correctton  Notce;  IFC-lnterim  Final  Rule  with  Comment  Penod.  GNC- 
Qeneral  Notwe  with  Comment  Period 
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Addendum  V — Categorization  of  Food 
and  Drug  Administration — Allowed 
Investigational  Device  Exemptions 

Under  the  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  360c).  devices  fall  into 
one  of  three  classes.  Also,  under  the 
new  categorization  process  to  assist 
CMS,  the  Food  and  Drug  Administration 
assigns  each  device  with  a  Food  and 
Drug  Administration-approved 
investigational  device  exemption  to  one 
of  two  categories.  To  obtain  more 
information  about  the  classes  or 
categories,  please  refer  to  the  Federal 
Regteter  notice  published  on  April  21, 
1997  (62  FR  19328). 

The  following  information  presents 
the  device  niunber,  category  (A  or  B), 
and  criterion  code. 

Investigational  Device  Exemption 
Numbers,  October  1999-December  1999 

G980094  B4 

G990047  Al 

G990118  82 

G990128  A 

G990135  82 

G990151  82 

G990179  8 

G990212  8 

G990215  8 

G990216  82 

G990217  84 

G990220  83 

G990221  84 

G990224  84 

G990226  Al 

G990228  84 

G990234  82 

G990235  A2 

G990240  82 

G990243  82    . 

G990247  82 

G990248  81 

G990250  84 

G990251  82 

G990252  81 

G9g0258  84 

G990261  82 

G990263  A2 

G990267  Al 

G990268  82 

G990269  82 

G990270  82 

G990273  84 

G990272  83 

G990275  84 

G990279  81 

G990280  82 

G990282  84     ' 

G990283  84 

G990287  81 

G990288  84 

G990290  84 

G990292  85 

G990294  83 

G990296  84 

G990299  83 


G990300  84 
G990301  84 
G990303     Al 

Investigational  Device  Exemption 
Numbers,  January  2000-March  2000 


G 000054 
G 000055 
G 000057 
G 000058 
G 000059 


8 
8 
8 
8 
8 


G  970009 
G  980242 
G 990038 
G 990110 
G  990154 
G  990190 
G 990193 
G  990208 
G 990256 
G 990257 
G 990259 
G  990260 
G  990281 
G  990304 
G  990306 
G 990307 
G  990309 
G  990313 
G  990317 
G  990321 
G 990322 
G  990323 
G 990324 
G 990327 
G 990328 
G 990329 
G 990330 
G  990331 
G  990332 
G 990333 
G  000001 
G 000002 
G 000003 
G000004 
G 000005 
G000006 
G000008 
G 000010 
G 000011 
G  000013 
G 000014 
G  000015 
G  000016 
G  000017 
G  000018 
G  000019 
G 000020 
G 000021 
G 000022 
G 000023 
G 000025 
G 000026 
G 000030 
G 000032 
G 000035 
G 000036 
G 000037 
G 000039 
G 000042 
G 000043 
G 000046 
G 000049 
G 000053 


8 
8 
A 
8 
8 
8 
8 
8 
A 
8 
8 
8 
A 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
B 
B 
8 
8 
8 
8 
8 
8 
8 
B 
8 
A 
8 
8 
8 
8 
8 
B 
8 
A 
8 
8 
8 
A 
B 
8 
A 
B 
B 
8 
B 
B 
B 
B 
B 
B 
B 
8 
B 
B 


Investigational  Device  Exemption 
Numbers,  April  2000-June  2000 


G 990060 
G 990092 
G 990227 
G 990238 
G 990297 
G 990318 
G  990325 
G 000007 
G 000050 
G 000062 
G 000063 
G 000064 
G 000065 
G 000070 
G 000073 
G 000075 
G 000076 
G 000077 
G 000078 
G 000079 
G 000080 
G 000081 
G 000082 
G 000083 
G 000084 
G 000085 
G 000094 
G 000097 
G 000101 
G 000102 
G 000106 
G 000107 
G 000108 
G  000111 
G 000112 
G 000115 
G 000118 
G 000119 
G 000121 
G  000122 
G 000125 
G 000126 
G 000128 
G 000136 
G 000139 
G 000140 
G 000141 
G 000143 
G 000145 
G 000147 


8 
A 
8 
8 
8 
8 
8 
8 
B 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
B 
8 
8 
8 
8 
8 
8 
8 
A 
8 
8 
8 
8 
A 
8 
8 
8 
8 
8 
8 
8 
8 
8 


Investigational  Device  Exemption 
Numbers,  July  2000-September  2000 

G 99027    8 

G 990320  8 

G  000052  8 

G 000068  8 

G 000074  8 

G 000109  8 

G 000129  A 

G  000152  8 
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G 000153 

8 

G  000156 

B 

G  000157 

B 

G 000158 

B 

G  000162 

B 

G  000164 

B 

G  000165 

B 

G 000168 

B 

G  000173 

B 

G 000175 

B 

G 000177 

B 

G 000179 

B 

G  000184 

B 

G  000190 

B 

G  000192 

B 

G  000195 

B 

G  000200 

8 

G  000201 

B 

G  000202 

B 

G  000204 

8 

G 000206 

B 

G  000207 

A 

G  000210 

A 

G  000211 

B 

G 000219 

B 

G 000221 

B 

G  000223 

B 

G  000224 

A 

G  000225 

B 

G  000231 

B 

Investigati 
Numbers,  ^ 

ona 
Oct) 

G  980253 

8 

G  990021 

B 

G  990191 

B 

G  990235 

B 

G  990302 

8 

G  000061 

B 

G 000137 

A 

G  000169 

B 

G 000176 

B 

G  000178 

B 

G 000217 

B 

G  000228 

B 

G  000229 

8 

G  000230 

B 

G  000234 

8 

G  000237 

8 

G  000238 

B 

G  000240 

B 

G  000245 

B 

G  000246 

8 

G  000248 

A 

G  000249 

A 

G 000253 

B 

G 000255 

8 

G  000256 

8 

G 000257 

8 

G  000258 

8 

G  000261 

8 

G  000264 

B 

G  000265 

8 

G 000266 

8 

G 000267 

8 

G  000268 

8 

G  000269 

A 

G 000272 

8 

G 000275 

8 

G  000276  8 

G  000277  B 

G  000278  8 

G 000280  8 

G  000281  8 

G  000282  8 

G  000284  8 

G 000285  8 

G  000287  8 

G  000290  B 

G 000203  8 

G  000296  B 

G  000297  B 

G  000298  8 

G  000299  B 

G 000308  B 

G  000311  B 

Investigational  Device  Exemption 

Numbers,  January  2001-March  2001 

G000012  8 

G000071  B 

G000187  8 

G000209  8 

G000247  B 

G000291  8 

G000307  8 

G000309  8 

GO00312  8 

G000315  B 

G000316  B 

G000319  8 

G000320  B 

G000322  8 

G000323  B 

G000324  A 

G000325  8 

G000326  B 

G000328  8 

G000329  A 

G000331  B 

G000332  A 

G000333  B 

G010002  B 

G010003  B 

G010007  B 

G010012  B 

G010013  A 

G010018  B 

G010020  B 

G010021  B 

G010024  B 

G010025  B 

G010027  B 

G010028  B 

G010031  B 

G010037  B 

G010039  B 

G010040  B 

G010041  B 

G010042  B 

G010043  B 

G010045  B 

G010048  8 

G010050  B 

G010051  8 

G010053  B 

G010054  8 
G010056  A 


G010057  B 

G090014  A 

G960194  B 

G970097  B 

G980034  B 

G980223  B 

G990025  B 

G990034  B 

G990188  B 

Investigational  Device  Exemption 
Numbers,  April  2001-June  2001 

G000103  B 

G010006  B 

GOlOOll  B 

G010019  B 

G010032  B 

G010059  A 

G010060  8 

G010061  B 

G010062  B 

G010064  A 

G010067  B 

G010068  B 

G010070  B 

G010071  B 

G010072  B     . 

G010073  B 

G010074  B 

G010077  B 

G010078  B 

G010081  B 

G010083  B 

G010084  B 

G010088  B 

G010089  B 

G010090  B 

G010091  B 

G010099  A 

GOIOIOI  B 

G010102  B 

G010103  B 

G010104  B 

G010107  B 

G010108  B 

G010109  B 

GOlOllO  B 

G010113  B 

G010115  8 

GD10116  B 

G010120  B 

G010121  A 

G010122  B 

G010123  B 

G010124  B 

G010125  B 

G010126  B 

G010128  B 

G010129  B 

G010132  B 

G010136  B 

G010136  B 

GO10138  B 

G010139  B 

G010140  B 

G010141  B 

G010142  B 

G010145  8 
G010149  B 
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G980228  B 

Investigational  Device  Exemption 
Numbers,  July  2001-September  2001 

G960015  B 

G970299  B 

G980164  B 

G990092  B 

G9g0263  B 

G000060  B 

G000243  A 

G000321  B 

G010017  B 

G010079  B 

G010114  B 

G010133  B 

G010147  B 

G010148  B 

G010151  B 

G010152  B 

G010156  B 

G010160  B 

G010164  B 

G010166  B 

G010167  B 

G010169  B 

G010174  B 

G010177  B 

G010180  B 

G010184  B 

G010185  B 

G010186  B 

G010189  B 

G010190  B 

G010191  B 

G010195  B 

G010198  B 

G010199  B 

G010200  A 

G010202  B 

G010204  B 

G010205  B 

G010206  B 

G010208  A 

G010211  B 

G010213  B 

G010214  B 

G010219  B 

G010224  B 

G010225  B 

G010226  B 

G010229  B 

G010232  B 

G010236  B 

G010253  B 

Investigational  Device  Exemption 
Numbers,  October  ZOOl^lecember  2001 

G000123  B 

G(X)1027  B 

G010066  B 

G010196  B 

G010208  B 

G010209  B 

G010234  B 

G010237  B 

G010238  B 

G010239  B 

G010240  B 


GDI 0243  B       , 

G010244  B 

GDI 0245  B 

GDI 0246  B 

GO10247  B 

G010248  B 

G010251  B 

G010254  B 

G0102S7  B 

G010259  B 

G010262  B 

G010263  B 

G010264  B 

G010268  B 

G010269  B 

G010270  A 

G010272  B 

G010276  B 

G010277  B 

G010278  B 

G010280  B 

G010282  B 

GO10283  B 

G010284  B 

G010285  B 

G010286  B 

G010287  B 

G010288  B 

G010289  B 

G010291  B 

G010292  B 

G010294  B 

G010295  B 

G010296  B 

G010297  B 

G010300  B 

G010301  B 

G010302  B 

G010303  B         . 

G0103D4  B 

G010308  B 

G010310  B 

G010311  B 

G010313  A 

G010315  B 

G010316  B 

G010318  B 

G010319  B 

G010333  B 

G010334  B 

Investigational  Device  Exemption 
Numbers,  January  2002-^larcb  2002 

G990204  B 

G000279  B 

G010033  B 

G010075  B 

G010197  B 

G010250  B 

G010252  A 

G010255  B 

G01D261  B 

G010273  B 

GO10274  B 

G010290  B 

G010312  B 

G010324  B 

G010330  B 

G010331  B 


G01Q337  B 

G010338  B 

G010340  A 

G010341  B 

G010343  B 

G010344  B 

G010345  B 

G010348  B 

G010349  A 

G010351  B 

G010356  B 

G020001  B 

G020002  B 

G020003  B 

G020005  B' 

G020004  B 

G020006  B 

G020008  B 

G020009  B 

G020010  B 

G020011  B 

G020016  B 

G020017  B 

G020019  B 

G020022  B 

G020024  B 

G020026  B 

G020027  B 

G020028  B 

GO20029  B 

G020033  B 

G020036  B 

G020037  B 

G0Z0040  A 

G020041  B 

G020044  B 

Addendum  VI — ^National  Coverage 
Determinations 

A  national  coverage  determination 
(NCD)  is  a  determination  by  the 
Secretary  with  respect  to  whether  or  not 
a  particular  item  or  service  is  covered 
nationally  imder  Title  XVIII  of  the 
Social  Security  Act,  but  does  not 
include  a  determination  of  what  code,  if 
any,  is  assigned  to  a  particular  item  or 
service  covered  under  this  title  or  a 
determination  with  respect  to  the 
amount  of  payment  made  for  a 
particular  item  or  service  so  covered. 
We  include  below  all  of  the  NCDs  that 
have  been  effective  since  June  28,  1999, 
the  effective  date  of  Medicare's  new 
coverage  process.  Please  note  that 
because  we  order  the  NCDs  by  effective 
date,  some  of  the  decisions  are  dated 
later  than  March  2002.  the  terminus  for 
most  of  the  other  information  listed  in 
this  notice.  The  entries  below  include 
information  concerning  completed 
decisions  as  well  as  sections  on  program 
and  decision  memoranda,  which  also 
annoimce  impending  decisions  or.  in 
some  cases,  explain  why  it  was  not 
appropriate  to  issue  a  NCD.  We  identify 
completed  decisions  by  title,  effective 
date,  and  section  of  the  publication 
where  the  decision  can  be  found.  Also, 


please  note  that  in  some  cases  more 
than  one  NCD  was  made  affecting  a 
single  procedure.  Information  on 
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Coverage  Issues  Manual 

HCFA  Pub.  06 

Section 


PMNo. 


completed  decisions  as  well  as  pending     CMS  website  at  http://www.hcfa.gov/ 
decisions  has  also  been  posted  on  the         coverage. 

National  Coverage  Determinations 

[July  1999-vJuly  2002] 


Title 


35-74  

35-82  

35-85.1   

35-96  

50-14  

50-36  

50-54  

35-53  

50-55  

35-48.1     35-74 

60-14  

30-1   

35-30.1   

35-82  

3S-90  

60-19  

4S-29  

35-48  

60-9  

60-23  

65-15  

80-2  

60-24  

35-100  

45-30  

50-36  

50-32  

35-27.1   

35—96  

3&-53  

45-29  

35-74  

35-101   

60-14  

65-18  

50-36  

60-16  

50-42  

60-17  

60-25  

50-8.1   

50-56 


Enhanced  External  Counterpulsation  (EECP) 

Pancreas  Tramsplants 

Iniplantation  of  Automatic  DefitmUators 

Transmyocardial  Revasculariration  (TMR)  for  Trealntenl  of  Severe  Angina 

Cryosurgery  of  the  Prostate  .• 

Magnetic  Resotuince  Angiography 

Positron  Emission  Tomography  (PET)  

Cardiac  Output  Monitoring  by  Electrical  Bioimpedance 

Vagus  Nerve  Stimulation  for  the  Treatment  of  Seizures  

Adult  Liver  Transptentation 

Prostate  Cancer  Screening  Tests 

Stimulation  • • 

External  Counterpulsation  (ECP)  for  Severe  Angina 

Infusion  Pumps 

Ftoutine  Costs  of  Clinical  Trials  

Stem  Cell  Transplantation 

Pancreas  Transplants 

Extracorporeal  Immunoadsorption  (ECl)  Using  Protein  A  Columns 

Air-Fluidized  Beds  (AFB's)  

Intravenous  Iron  Therapy  

Osteogenic  Stimulation 

Durable  Medical  Equiprnent  Reference  List 

Speech  Generating  Devices 

Artificial  Hearts  &  Related  Devices  

Diabetes  Outpatient  Self-Managentent  Training  

Non-lmplantable  Pelvic  Floor  Electrical  Stimulation 

Photodynamic  Therapy 

Photosensitive  Drugs 

Position  Emission  Tomography  (PET)  Scans  

Percutaneous  Transluminal  Angioplasty  (PTA) - 

Biofeedback  Therapy  for  the  Treatment  of  Urinary  Incontinence  

Cryosurgery  of  the  Prostate  

Adult  Liver  Transplantation 

Intravenous  Iron  Therapy  

External  Counterpulsation  (ECP)  for  Severe  Angina 

Treatment  of  Actinic  Keratosis  (AK) 

Infusion  Pumps 

Sacral  Nen/e  Stimulation - 

Position  Emission  Tomography  (PET)  Scans  

Pneumattc  Compression  Devices 

Ambulatory  Blood  Pressure  Monitoring 

Continuous  Positive  Airway  Pressure  (CPAP) 

Wann-Up  Wound  Therapy 

Services  Provided  for  the  Diagnosis  and  Treatment  of  Diabetic  Sensory 

l^europathy  With  Loss  of  Protective  Sensation  (aka  Diabetic  Peripheral 

NouroDstfiv)  • 
Home  Prothrombin  Time  International  Nonnalized  Ration  (INR)  Monitoring 

for  Anticoagulation  Management.  


Effective  date 


Julyl.K 
July  1,1999. 
July  1.1999. 
Julyl,  1999. 
July  1.1999. 
July  1,  1999. 
Julyl,  1996. 
Julyl,  1999. 
July  1. 1999. 
December  10, 1999. 
January  1 ,  2000. 
April  1,2000. 
April  1,2000. 
April  1,2000. 
September  19,  2000. 
October  1,2000. 
October1.2000. 
October  1,2000. 
November  1.2000. 
December  1 ,  2000. 
January  1.2001. 
January  1 ,  2001 . 
January  1,2001. 
January  1 ,  2001 
Febmary27,  2001. 
April  1.2001. 
July  1,2001. 
July  1.2001. 
July  1,2001. 
July  1.2001. 
July  1.2001. 
July  1.2001. 
September  1.2001. 
October1,2001. 
November  15,  2001. 
November  26,  2001. 
January  1.  2002. 
January  1.2002. 
January  1.2002. 
January  14,  2002. 
April  1.2002. 
April  1,2002. 
July  1.2002. 
July  1,2002. 


July  1,2002. 


Program  Memorandum 


AB-01-58,  reissued  as  AB-02-040 
AB-00-95,  reissued  as  AB-01-150 


Title 


Intestinal  and  Multivisceral  Transplantation 
Criteria  for  Medical  Approval  of  Transplant  Centers 


Effective  date 


July  1,2001. 
October  11,  2000. 

■J 


JOINT  LETTER  AND  FEDERAL  REGISTER  PUBLICATIONS 


Date 


June  IS.  200V 


Title 


Liver  Transplants  in  Non-Approved  Centers  During  the  Eniergency  in 
Houston. 


Effective  date 


June  15,2001. 
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Date 

Title 

Effective  date 

66  FR  33030-33031  

HCFA-3074-F:  Medicare  Program;  End  Stage  Renal  Disease— Waiver  of 
Conditions  for  Coverage  under  a  State  of  Emergency  in  Houston.  Texas 
Area. 

June  15.2001. 

« 

Decision  Memoranda  Announcing 
Maintenance  of  Existing  National 
Coverage  Determination 

The  following  decision  memoranda 
announce  the  agency's  intention  to  issue 


NCDs  or  they  announce  the  agency's 
determination  that  NCDs  are 
inappropriate  and  thus  reasonable  and 
necessary  determinations  are  left  to 
contractor  discretion.  The  relevant 


sections  of  the  Coverage  Issues  Manual, 
however,  have  not  yet  been  revised.  The 
revisions  will  occur  at  a  later  date. 


Date  of  Memo 


September  27,  1999 
October  18,  1999  .... 

March  20,  2001  

May  21.  2001  

November  1,  2001  ... 
Febniary  19,  2002  ... 
Febmary  28,  2002  ... 

March  29.  2002  

April  30.  2002  


Title 


Prototheraphy  for  Chronic  Low  Back  Pain  

Helicobactor  Pylori  Testing 

Cardiac  Pacemakers  

Noninvasive  Positive  Pressure  RAOs  for  COPO 

Cardiac  Pacemakers  

Air  Fluklized  Beds 

Home  Bk>feedback  for  Urinary  Incontinence 

Ocular  Ptwtodynamic  Therapy  with  Vertepoilin  , 
Adult  Liver  Transplantation 


CIM  section 


35-13 
n/a 

rVa 

65-6 

60-19 

35-27.1 

35-100.45-30 

35-53 


(FR  Doc.  02-16147  Filed  6-27-02;  8:45  am) 

MLUNO  COM  4120-«1-» 


Friday, 
June  28,  2002 


Part  IV 

Department  of 
Health  and  Human 
Services         

Centers  for  Medicare  &  Medicaid  Services 


42  CFR  Parts  410  and  414 
Medicare  Program;  Revisions  to  Payment 
Policies  Under  the  Physician  Fee 
Schedule  for  Calendar  Year  2003; 
Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  MMlieare  A  Medicaid 
Sarvicaa 

42  CFR  Parte  410  and  414 

[CMS>120«-P] 
RIN  0938-^121 

Madlcara  Program;  Ravlalona  to 
Payment  PoNdaa  Under  the  Physician 
Fee  Schedule  for  Calendar  Year  2003 

agency:  Centers  for  Medicare  ft 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  The  proposed  rule  would 
refine  the  resource-based  practice 
expense  relative  value  units  (RVUs)  and 
make  other  changes  to  Medicare  Part  B 
payment  policy.  The  policy  changes 
concern:  Medicare  Economic  Index, 
pricing  of  the  technical  component  for 
positron  emission  tomography  (PET) 
scans.  Medicare  qualifications  for 
clinical  nurse  specialists,  a  process  to 
add  or  delete  services  to  the  definition 
of  telehealth,  definition  for  ZZZ  global 
periods,  global  period  for  surface 
radiation,  and  an  endoscopic  base  for 
urology  codes.  We  also  discuss  the 
refinement  of  anesthesia  work  values, 
clinical  social  worker  services,  and  how 
drugs  are  accounted  for  in  the 
sustainable  growth  rate. 

We  are  proposing  these  changes  to 
ensure  that  our  payment  systems  are 
updated  to  reflect  changes  in  medical 
practice  and  the  relative  value  of 
services.  We  solicit  comments  on  the 
proposed  policy  changes. 

This  proposed  rule  also  clarifies  the 
enrollment  of  physical  and  occupational 
therapists  as  therapists  in  private 
practice.  In  addition,  this  proposed  rule 
discusses  physical  and  occupational 
therapy  payment  caps  and  makes 
technical  changes  to  outpatient 
rehabilitation  services. 

0ATE8:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  August  27,  2002. 

ADORCSSCS:  In  commenting,  please  refer 
to  file  code  CMS-1204-P.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission.  Mail  written  comments 
(one  original  and  two  copies)  to  the 
following  address  ONLY:  Centers  for 
Medicare  ft  Medicaid  Services, 
Department  of  Health  and  Human 
Services,  Attention:  CMS-1204-P,  P.O. 
Box  8013,  Baltimore,  MD  21244-8013. 


Please  allow  sufficient  time  for  us  to 
receive  mailed  comments  on  time  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  yoiu'  written  comments 
(one  original  and  two  copies)  to  one  of 
the  following  addresses:  Room  445-G, 
Hubert  H.  Humphrey  Building,  200  - 
Independence  Avenue,  SW., 
Washington,  DC  20201,  or  Room  C5-14- 
03,  7500  Security  Boulevard,  Baltimore, 
MD  21244-8013. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  Mdthout  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  if  you  wisli  to  retain  proof 
of  filing  by  stamping  in  and  retaining  an 
extra  copy  of  the  comments  being  filed.) 

Comments  mailed  to  the  addrmses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 

8UPPI.BIENTARY  MF0RMAT10N  section. 
FOR  niRTNER  MFORMATMN  CONTACT: 
Carolyn  Mullen,  (410)  78&-4589,  Marc 
Hartstein.  (410)  786-4539,  or  Stephanie 
Monroe  (410)  786-6864  (for  issues 
related  to  resource-based  practice 
expense  relative  value  units). 

Jim  Menas,  (410)  786-4507  (for  issues 
related  to  anesthesia). 

Marc  Hartstein,  (410)  786-4539  (for 
issues  related  to  sustainable  growth 
rate). 

Gail  Addis.  (410)  786-«522  (for  issues 
related  to  PET  scans  and  HCPCS  codes). 

Craig  Dobyski.  (410)  786-4584  (for 
issues  related  to  telehealth). 

Terri  Harris.  (410)  786-6830  (for 
issues  related  to  physical  and 
occupational  therapy). 

Utesha  Walker.  (410)  786-1101  (for 
all  other  issues). 
SUPPUaMNTARY  mtormation: 

Inspection  of  Public  Comments: 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  doomient,  at  the  headquarters  of 
the  Centers  for  Medicare  ft  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  conunents, 
phone  (410)  786-7197. 

Copies:  To  order  copies  of  the  Federal 
■agiain'  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954.  PitUbiUgh.  PA  15250-7954. 


Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  (or  toll-fiee  at  1-888-293- 
6498)  or  by  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  $9.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  docimient  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  web  site  address  is:  http:// 
www.access.ffto.gov/nara/index.html. 

Information  on  the  physician  fee 
schedule  can  be  found  on  our 
homepage.  You  can  access  this  data  by 
using  the  following  directions: 

1.  Go  to  the  CMS  homepage  [http:// 
www.cms.hhs.gov). 

2.  CUck  on  "Medicare." 

3.  Click  on  "Professional/Technical 
Information." 

4.  Select  Medicare  Payment  Systems. 

5.  Select  Physician  Fee  Schedule. 
Or,  you  can  go  directly  to  the 

Physician  Fee  Schedule  page  by  typing 
the  following:  http://www.cms.hhs.gov/ 
medicaTe/pfsmain.htm. 

To  assist  readers  in  referencing 
sections  contained  in  this  preamble,  we 
are  providing  the  following  table  of 
contents.  Some  of  the  issues  discussed 
in  this  preamble  affect  the  payment 
policies  but  do  not  require  changes  to 
the  regulations  in  the  Code  of  Federal 
Regulations.  Information  on  the 
regulation's  impact  appears  throughout 
the  preamble  and  is  not  exclusively  in 
section  V. 

TaUe  of  Contents 

I.  Background 

A.  L^slative  History 

B.  Published  Changes  to  the  Fee  Schedule 
n.  Provisions  of  the  Proposed  Regulations 

A.  Resource-Based  Practice  Expense 
Relative  Value  Units 

B.  Anesthesia  Issues 

C.  Changes  to  the  Physician  Fee  Schedule 
Update  Calculation  and  the  Sustainable 
Growth  Rate  (SGR) 

D.  Pricing  of  Technical  ComponenU  (TC) 
for  Positron  Emissions  Tomography 
(PET)  Scans 

E.  Enrollment  of  Physical  and 
Occupational  Therapists  as  Therapists  in 
Private  Practice 

F.  Clinical  Social  Worker  Services 

G.  Medicare  Qualifications  for  Clinical 
Nurse  Specialists 


Federal  Register /Vol.  67,  No.  125 /Friday,  June  28.  2002  /  Proposed  Rules 


43B47 


H.  Process  to  Add  or  Delete  Services  to  the 

E)efinition  of  Telehealth 
I.  £)efinition  for  ZZZ  Global  Periods 
J.  Change  in  Global  Period  foY  CPT  Code 

77789  (Surface  Application  of  Radiation 

Source) 
K.  Technical  Change:  §410.61(d)(iii) 

Outpatient  Rehabilitation  Services 
L.  New  HCPCS  G-Codes 
M.  Endoscopic  Base  for  Urology  Codes 
N.  Physical  Therapy  and  Occupational 

Therapy  Caps 
m.  Collection  of  Information  Requirements 

IV.  Response  to  Comments 

V.  Regulatory  Impact  Analysis 
Addendum  A — ^Explanation  and  Use  of 

Addendum  B 
Addendimi  B — 2003  Relative  Value  Units 
and  Related  Information  Used  in 
Determining  Medicare  Payments  for  2003. 

In  addition,  because  of  the  many 
organizations  and  terms  to  which  we 
refer  by  acronym  in  this  proposed  rule, 
we  are  listing  these  acronyms  and  their 
corresponding  terms  in  alphabetical 
order  below: 

AMA — ^American  Medical  Association 
BBA — Balanced  Budget  Act  of  1997 
BBRA — Balanced  Budget  Refinement 

Act  of  1999 
CF — Conversion  factor 
CFR— Code  of  Federal  Regulations 
CMS — Centers  for  Medicare  ft  Medicaid 

Services 
CNS— Clinical  Niu-se  Specialist 
CPT — (Physicians')  Current  Procedural 

Terminology  (4th  Edition,  2002, 

copyrighted  by  the  American  Medical 

Association) 
CPEP — Clinical  Practice  Expert  Panel 
CRNA— Certified  Registered  Nurse 

Anesthetist 
E/M — ^Evaluation  and  management 
FMR — Fair  market  rental 
GAF — Geographic  adjustment  factor 
GPQ — Geographic  practice  cost  index 
HCPCS — Healthcare  Common  Procedure 

Coding  System 
HHA— Home  health  agency 
HHS — (Department  of)  Health  and 

Hiunan  Services 
IDTFs — Independent  Diagnostic  Testing 

Facilities 
MCM — Medicare  Carrier  Manual 
MedPAC— Medicare  Payment  Advisory 

Commission 
MEI — ^Medicare  Economic  Index 
MGMA— Medical  Group  Management 

Association 
MSA— Metropolitan  Statistical  Area 
NAMCS — National  Ambulatory  Medical 

Care  Survey 
PC — ^Professional  component 
PEAC — Practice  Expense  Advisory 

Committee 
PET— Positron  Emission  Tomography 
PPS — Prospective  payment  system 
RUC— (AMA's  Specialty  Society) 

Relative  (Value)  Update  Committee 
RVU — Relative  value  unit 


SGR — Sustainable  growth  rate 
SMS — (AMA's)  Socioeconomic 

Monitoring  System 
SNF— Skilled  Niu-sing  Facility 
TC — ^Technical  component 

I.  Background 

A.  Legislative  History 

Since  January  1, 1992,  Medicare  has 
paid  for  physicians'  services  under 
section  1848  of  the  Social  Security  Act 
(the  Act),  "Payment  for  Physicians" 
Services."  This  section  provides  for 
three  major  elements:  (1)  A  fee  schedule 
for  the  payment  of  physicians'  services; 
(2)  limits  on  the  amounts  that 
nonparticipating  physicians  can  charge 
beneficiaries;  and  (3)  a  sustainable 
growth  rate  for  the  rates  of  increase  in 
Medicare  expenditures  for  physicians' 
services.  The  Act  requires  that  payments 
under  the  fee  schedtile  be  based  on 
national  uniform  relative  value  units 
(RVUs)  based  on  the  resources  used  in 
furnishing  a  service.  Section  1848(c)  of 
the  Act  requires  that  national  RVUs  be 
established  for  physician  work,  practice 
expense,  and  malpractice  expense. 
Section  1848(c)(2)(B)(ii)(n)  of  the  Act 
provides  that  adjustments  in  RVUs  may 
not  cause  total  physician  fee  schedule 
payments  to  differ  by  more  than  $20 
million  from  what  they  would  have 
been  had  the  adjustments  not  been 
made.  If  adjustments  to  RVUs  cause 
expenditiues  to  change  by  more  than 
$20  million,  we  must  make  adjustments 
to  preserve  budget  neutrality. 

B.  Published  Changes  to  the  Fee 
Schedule 

In  the  July  2000  proposed  rule  (65  FR 
44177),  we  listed  all  of  the  final  rules 
published  through  November  1999.  In 
the  August  2001  proposed  rule  (66  FR 
40372)  we  discussed  the  November 
2000  final  rule  relating  to  the  updates  to 
the  RVUs  and  revisions  to  payment 
policies  tmder  the  physician  fee 
schedule. 

In  the  November  2001  final  rule  with 
comment  period  (66  FR  55246),  we 
revised  the  policy  for  resource-based 
practice  expense  RVUs;  services  and 
supplies  incident  to  a  physician's 
professional  service;  anesthesia  base 
imit  variations:  recognition  of  CPT 
tracking  codes;  and  nurse  practitioners, 
physician  assistants,  and  clinical  nurse 
specialists  performing  screening 
sigmoidoscopies.  We  also  addressed 
comments  received  on  the  June  8,  2001 
proposed  notice  (66  FR  31028)  for  the  5- 
year  review  of  work  RVUs  and  finalized 
these  work  RVUs.  In  addition,  we 
acknowledged  comments  received  in 
response  to  a  discussion  of  modifier-62, 
which  is  used  to  report  the  work  of  co- 


stirgeons.  The  November  2001  final  rule 
also  updated  the  list  of  services  that  are 
subject  to  the  physician  self-referral 
prohibitions  in  order  to  reflect  CPT  and 
Healthcare  Common  Procedure  Coding 
System  (HCPCS)  code  changes  that  were 
effective  January  1,  2002.  All  these 
revisions  ensure  that  our  payment 
systems  are  updated  to  reflect  changes 
in  medical  practice  and  the  relative 
value  of  services. 

The  Medicare.  Medicaid,  and  State 
Child  Health  Insurance  Program 
(SCHIP)  Benefits  Improvement  and 
Protection  Act  of  2000  (Pub.  L.  106-554) 
(BIPA)  modernized  the  mammography 
screening  benefit  and  authorized 
payment  imder  the  physician  fee 
schedule  effective  January  1,  2002.  It 
provided  for  biennial  screening  pelvic 
examinations  for  certain  beneficiaries 
and  expanded  coverage  for  screening 
colonoscopies  to  all  beneficiaries 
efiiective  July  1.  2001.  It  provided  for 
annual  glaucoma  screenings  for  high- 
risk  beneficiaries  and  established 
coverage  for  medical  nutrition  therapy 
services  for  certain  beneficiaries 
effective  January  1,  2002.  It  expanded 
payment  for  telehealth  services  effective 
October  1,  2001;  required  certain  Indian 
Health  Service  providers  to  be  paid  for 
some  services  under  the  physician  fee 
schedule  effective  July  1,  2001;  and 
revised  the  payment  for  certain 
physician  pathology  services  effective 
January  1,  2001.  This  final  rule 
conformed  our  regulations  to  reflect 
these  statutory  provisions. 

The  final  rxile  also  annoimced  the 
calendar  year  2002  physician  fee 
schedule  conversion  fector  of  $36.1992. 

n.  Provisions  of  the  Proposed 
Regulations 

This  proposed  rule  would  affect  the 
regulations  set  forth  at  part  410, 
'Supplementary  medical  insurance  (SMI) 
benefits  and  part  414,  Payment  for  Part 
B  medical  and  other  health  services. 

A.  Resource-Based  Practice  Expense 
Relative  Value  Units 

1.  Resource-Based  Practice  Expense 
Legislation 

Section  121  of  the  Social  Security  Act 
Amendments  of  1994  (Pub.  L.  103-432). 
enacted  on  October  31, 1994,  required 
us  to  develop  a  methodology  for  a 
resource-based  system  for  determining 
practice  expense  RVUs  for  each 
physician's  service  beginning  in  1998. 
In  developing  the  methodology,  we 
were  to  consider  the  staff,  equipment, 
and  supplies  used  in  providing  medical 
and  surgical  services  in  various  settings. 
The  legislation  specifically  required 
that,  in  implementing  the  new  system  of 
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practice  expense  RVUs.  we  apply  the 
same  budget-neutrality  provisions  that 
we  apply  to  other  adjustments  under  the 
physician  fee  schedule. 

Section  4505(a)  of  the  Balanced 
Budget  Act  of  1997  (BBA)  (Pub.  L.  105- 
33).  enacted  on  August  5, 1997, 
amended  section  1848(c)(2)(ii)  of  the 
Act  and  delayed  the  effective  date  of  the 
resource-based  practice  expense  RVU 
system  until  January  1, 1999.  In 
addition,  section  4505(b)  of  the  BBA 
provided  for  a  4-year  transition  period 
from  charge-based  practice  expense 
RVUs  to  resource-based  RVUs. 

Further  legislation  affecting  resource- 
based  practice  expense  RVUs  was 
included  in  the  Medicare,  Medicaid  and 
State  Child  Health  hisurance  Program 
(SCHIP)  Balanced  Budget  Refinement 
Act  of  1999  (BBRA)  (Pub.  L.  106-113), 
enacted  on  November  29, 1999.  Section 
212  of  the  BBRA  amended  section 
1848(c)(2)(ii)  of  the  Act  bv  directing  us 
to  establish  a  process  under  which  we 
accept  and  use,  to  the  maximum  extent, 
practicable  and  consistent  with  sound 
data  practices,  data  collected  or 
developed  by  entities  and  organizations. 
These  data  would  supplement  the  data 
we  normally  collect  in  determining  the 
practice  expense  component  of  the 
physician  fee  schedule  for  payments  in 
CY  2001  and  CY  2002.  (In  the  1999  final 
rule  (64  PR  59380),  we  extended,  for  an 
additional  2  years,  the  period  during 
which  we  would  accept  supplementary 
data.) 

2.  Current  Methodology  for  Computing 
the  Practice  Expense  Relative  Value 
Unit  System 

Effective  with  services  furnished  on 
or  after  January  1, 1999,  we  established 
a  new  methodology  for  computing 
resource-based  practice  expense  RVUs 
that  used  the  two  significant  sources  of 
actual  practice  expense  data  we  have 
available— the  Clinical  Practice  Expert 
Panel  (CPEP)  data  and  the  American 
Medical  Association's  (AMA) 
Socioeconomic  Monitoring  System 
(SMS)  data.  The  methodology  was  based 
on  an  assimiption  that  current  aggregate 
specialty  practice  costs  are  a  reasonable 
way  to  establish  initial  estimates  of 
relative  resource  costs  for  physicians' 
services  across  specialties.  The 
methodology  allocated  these  aggregate 
specialty  practice  costs  to  specific 
procedures  and,  thus,  can  be  seen  as  a 
"top-down"  approach. 

a.  Major  Steps 

A  brief  discussion  of  the  major  steps 
involved  in  the  determination  of  the 
practice  expense  RVUs  follows.  (Please 
see  the  November  1,  2001  final  rule  (66 
FR  55249)  for  a  more  detailed 


explanation  of  the  top-doMm 
methodology.) 

•  Step  1 — Determine  the  specialty 
specific  practice  expense  per  hour  of 
physician  direct  patient  care.  We  used 
the  AMA's  SMS  survey  of  actual 
aggregate  cost  data  by  specialty  to 
determine  the  practice  expenses  per 
hour  for  each  specialty.  We  calculated 
the  practice  expenses  per  hour  for  the 
specialty  by  dividing  the  aggregate 
practice  expenses  for  the  specialty  by 
the  total  number  of  hours  spent  in 
patient  care  activities. 

•  Stop  2 — Create  a  specialty  specific 
practice  expense  pool  of  practice 
expense  costs  for  treating  Medicare 
patients.  To  calculate  the  total  numbo' 
of  hours  spent  treating  Medicare 
patients  for  each  specialty,  we  used  the 
physician  time  assigned  to  each 
procedure  code  and  the  Medicare 
utilization  data.  We  then  calculated  the 
specialty  specific  practice  expense  pools 
by  multiplying  the  specialty  practice 
expenses  per  hour  by  the  total  physician 
hours. 

•  Step  3— Allocate  the  specialty 
specific  practice  expense  pool  to  the 
specific  services  poformeid  by  each 
specialty.  For  eadi  specialty,  we 
divided  the  practice  expense  pool  into 
two  groups  based  on  whether  direct  or 
indirect  costs  were  involved  and  used  a 
different  allocation  basis  for  each  group. 

(i)  Direct  costs — For  direct  costs 
(which  include  clinical  labor,  medical 
supplies,  and  medical  equipment),  we 
used  the  procedure  specific  CPEP  data 
on  the  staff  time,  supplies,  and 
equipment  as  the  allocation  basis. 

(ii)  Indirect  costs — ^To  allocate  the  cost 
pools  for  indirect  costs,  including 
administrative  labor,  office  expenses, 
and  all  other  expenses,  we  used  the  total 
direct  costs  combined  with  the 
physician  fee  schedule  work  RVUs.  We 
converted  the  work  RVUs  to  dollars 
using  the  Medicare  CF  (expressed  in 
1995  dollars  for  consistency  with  the 
SMS  survey  years). 

•  Step  4 — For  procedures  performed 
by  more  than  one  specialty,  the  final 
procedure  code  allocation  was  a 
weighted  average  of  allocations  for  the 
spe^alties  that  perform  the  procedure, 
with  the  weights  being  the  freauency 
with  which  each  specialty  perrorms  the 
procedure  on  Medicare  patients. 

b.  Other  Methodological  Issues 

(i)  Zero  Physician  Work  Pool— For 
services  with  physician  work  RVUs 
equal  to  zero  (including  those  services 
with  a  technical  and  professional 
component),  we  created  a  separate 
practice  expense  pool  using  the  average 
clinical  st^  time  from  the  CPEP  data 


and  the  "all  physicians"  practice 
expense  per  hour. 

We  then  used  the  adjusted  1998 
practice  expense  RVUs  td  allocate  this 
pool  to  each  service.  Also,  for  all 
radiology  services  that  are  assigned 
physician  work  RVUs,  we  used  the 
adjusted  1998  practice  expense  RVUs 
for  radiology  services  as  an  interim 
measure  to  allocate  the  direct  practice 
expense  cost  pool  for  radiology. 

(ii)  Crosswalks  for  Specialties  without 
Practice  Expense  Survey  Data 

Since  many  specialties  identified  in 
our  claims  data  did  not  correspond 
exactly  to  the  specialties  included  in  the 
SMS  siirvey  data,  it  was  necessary  to 
crosswalk  Uiese  specialties  to  the  most 
appropriate  SMS  specialty. 

(iii)  Because  we  oelieve  that  most 
physical  therapy  services  furnished  in 
physicians'  offices  are  performed  by 
physical  therapists,  we  crosswalked  all 
utilization  for  therapy  services  in  the 
CPT  97000  series  to  the  physical  and 
occupational  therapy  practice  expense 
pool. 

B.  Practice.  Expense  Proposals  for 
Calendar  Year  2003 

l.CPEPDaU 

a.  Ophthalmology  Services — Rank  Order 
Anonudies 

Rank  order  anomalies  were  created  in 
three  ophthalmology  femilies  of  codes 
because  only  certain  services  in  each 
family  were  brought  to  the  Practice 
Expense  Advisory  Committee  (PEAC) 
for  refinement,  while  CPEP  data  for  the 
other  codes  were  left  xmchanged.  The 
American  Academy  of  Ophthalmology 
has  requested  that  we  make  the 
following  changes  in  the  CPEP  data  to 
ensure  that  the  more  complex  services 
in  a  family  of  codes  are  not  paid  less 
than  the  simpler  services  and  we  are 
proposing  to  do  so. 

OT  code  67820,  Revise  eyelashes — 
remove  ophthane  from  the  supply  list. 

CPT  code  67825,  Revise  eyelasnes-:- 
remove  the  bipolar  handpiece  from  the 
supply  list. 

CPT  code  65220,  Removal  foreign 
body  from  eye — use  the  supply  list  and 
clinical  staff  time  assigned  to  CPT  code 
65222.  The  exam  lane  should  be  the 
onlyequipment  assigned. 

CPT  codes  92081  and  92083,  Visual 
field  examination(s) — Assign  the  same 
supplies  and  equipment  as  CPT  code 
92082;  assign  35  minutes  of  clinical  staff 
time  to  92081  and  70  minutes  to  92083. 

b.  Practice  Expense  Inputs  for 
Thermotherapy  Procedures 

There  are  three  CPT  codes  for 
transurethral  destruction  of  prostate 
tissue:  CPT  53850,  by  microwave 
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therapy,  CPT  53852,  by  radiofrequency 
thermotherapy,  and  CPT  53853,  by 
water-induced  thermotherapy  (WIT).  A 
manufacturer  of  WIT  equipment  has 
expressed  concern  that  the  practice 
expense  inputs  currently  assigned  to 
CPT  53853  underestimate  the  costs 
associated  with  that  procedure  relative 
to  the  other  two  codes.  We  have 
compared  the  inputs  of  the  three  codes 
and  agree  that  the  WIT  procedure  has 
not  been  assigned  many  of  the  basic 
supply  and  equipment  inputs  that  are 
included  in  the  CPEP  inputs  for  the 
other  two  procedures.  Therefore,  we  are 
proposing  to  add,  on  an  interim  basis, 
the  following  inputs:  Power  table, 
ultrasoimd  unit,  mayo  stand,  endoscopy 
stretcher,  light  source,  chux,  sani-wipe, 
patient  education  book,  sterile  towel, 
sterile  gloves,  specimen  cup,  alcohol 
swab,  gauze,  tape,  lidocaine,  betadine, 
10  CO  syringe,  30  cc  syringe,  sterile 
water,  leg  bag.  These  inputs  would  be  in 
addition  to  the  thermotherapy  imit, 
treatment  catheter,  drainage  bag, 
cystopak  (which  contains  drapes, 
syringe,  irrigation  tubing,  surgical 
lubricant,  sterile  cup,  gauze  pad  and 
cysto  tubing)  and  minimum  visit 
package  for  each  visit  (which  contains 
patient  gown,  unsterile  gloves,  exam 
table  paper,  pillow  case  and 
•  thermometer  probe  cover)  that  are 
currently  assigned  as  practice  expense 
inputs  for  this  procediu-e. 

We  are  also  proposing  to  change  on  an 
interim  basis  the  staff  type  for  CPT  code 
53853  from  the  RN/LPN/MTA  blend  to 
RN  in  order  to  make  the  staff  type 
consistent  among  these  three  similar 
procedures.  In  addition,  we  have 
corrected  for  all  three  procedures  the 
minutes  assigned  to  each  piece  of 
equipmisnt  to  reflect  the  intra-  and  post- 
clinical  staff  times  only,  rather  than  the 
total  clinical  staff  times  as  we  do  for  all 


services. 

We  will  request  that  these  three 
procedures  be  reexamined  by  the  PEAC 
at  the  same  time  in  order  to  ensure  that 
there  is  k  consistent  approach  to  the 
assignment  of  direct  cost  inputs. 

We  have  also  received  questions 
regarding  the  large  disparity  in  prices 
that  we  have  used  for  Uie  three  different 
thermotherapy  machines.  Currently,  the 
thermotherapy  equipment  for  CPT  code 
53850  is  priced  at  $180,000,  code  53852 
at  $42,995  and  code  53853  at  $18,500. 
The  first  two  prices  were  given  to  us  in 
1999  and  we  have  been  sent 
documentation  that  indicates  that  the 
prices  have  fallen  dramatically  since 
that  time.  This  documentation  indicates 
that  the  current  price  for  the 
thermotherapy  equipment  for  CPT 
53580  is  somewhere  between  $55,000 
and  $100,000  and  for  code  53852 


between  $25,000  and  $30,000.  We  are 
proposing  to  set  the  prices  at  $60,000 
and  $30,000,  respectively  and  are  also 
requesting  that  commenters  furnish  any 
additional  available  price 
documentation,  particularly  invoices  for 
recently  purchased  equipment,  so  that 
we  can  ensure  that  any  differences  in 
assigned  prices  accurately  reflect  actual 
differences  in  costs., 

c.  Revision  to  Inputs  for  Iontophoresis 

It  has  been  brought  to  our  attention 
that  the  electrodes  assigned  to  the 
supply  list  for  CPT  code  97033, 
Iontophoresis,  are  not  the  type  of 
electrodes  required  for  this  procedure. 
We  are  proposing  to  substitute  two 
electrodes  with  a  medication  vesicle  as 
the  appropriate  supply  for 
iontophoresis. 

d.  Correction  to  Price  for  Sterile  Water 
The  ciurent  price  of  $40.00  for  1000 

ml  of  sterile  water  that  is  listed  in  our 
CPEP  supply  database  is  incorrect.  We 
are  proposing  to  change  this  to  $3.00. 

2.  Zero  Physician  Work  Pool  for  Practice 
Expense 

a.  Discussion  of  Alternatives  to  the  Zero 
Physician  Work  Pool 

Within  the  last  year,  there  have  been 
two  reports  that  have  addressed  the  zero 
physician  work  pool.  The  GAO  released 
a  report  in  October  2001  that 
recommended  eliminating  the  zero 
physician  work  pool  (GAO-02-53,  page 
25).  The  Lewin  Group,  under  contract 
with  us,  provided  a  draft  report  on  June 
5,  2001  analyzing  the  zero  physician 
work  pool  and  provided  several  ideas 
that  we  could  study  as  alternatives.  As 
we  indicated  in  the  November  2, 1998 
final  rule  (63  FR  58821),  we  created  the 
zero  physician  work  pool  as  an  interim 
measure  until  we  could  further  analyze 
the  effect  of  the  top-down  methodology 
on  the  Medicare  payment  for  services 
that  do  not  have  physician  work  RVUs. 
Given  our  interest  in  finding 
alternatives  to  the  zero  physician  work 
pool,  we  have  analyzed  the  following 
possible  ideas: 

•  Eliminate  the  Zero  Physician  Work 
Pool. 

The  Lewin  Group  indicated  that  one 
idea  could  be  to  eliminate  the  zero 
physician  work  pool,  as  recommended 
by  the  GAO  (the  Lewin  Group,  page  19). 
We  do  not  believe  that  the  zero 
physician  work  pool  should  be 
eliminated  at  this  time.  In  the  absence 
of  a  change  to  the  methodology  or 
addition^  data,  eliminating  the  zero 
physician  work  pool  would  result  in 
large  reductions  in  payments  for  some 
of  die  specialties  whose  services  are 
included  in  the  pool.  The  Lewin  Group 


also  indicated  that  this  idea  is  not  a 
"viable  alternative  to  the  current  zero 
(physician)  work  pool  approach."  (The 
Lewin  Group,  pages  19-20). 

•  Develop  Specialty-Specific  Zero 
Physician  Work  Pools. 

Under  this  approach,  the  Lewin 
Group  report  described  an  idea  for 
maintaining  the  general  zero  physician 
work  pool  approach  with  specidty- 
specific  zero  physician  work  pools  (the 
Lswin  Group,  page  20).  Since  the  zero 
physician  work  pool  is  an  exception  to 
the  basic  methodology,  we  are  not 
currently  interested  in  developing 
another  exception  to  replace  it.  We  are 
interested  in  finding  a  single 
methodology  that  would  apply  to  all 
physicians'  services.  While  we  are  not 
adopting  this  suggestion,  we  do 
appreciate  the  Lewin  Group's  work  in 
developing  this  and  many  other  ideas 
for  consideration  as  we  make 
refinements  to  the  practice  expense 

methodol(wy. 

•  Make  Technical  Component  Equal 
Global  Less  Professional  Component 
RVUs. 

Many  of  the  services  that  are  affected 
by  the  zero  physician  work  pool  are 
services  that  have  both  professional  and 
technical  components.  Under  current 
policy,  the  technical  component 
practice  expense  RVU  is  determined  in 
the  zero  physician  work  pool.  It  is 
added  to  the  practice  expense  RVUs  for 
the  professional  component  determined 
under  the  basic  methodology  to 
determine  payment  for  the  global 
service.  This  Lewin  Group  idea  would 
change  this  to  make  the  technical 
component  RVUs  equal  the  difference 
between  the  global  and  the  professional 
component  RVUs  while  other  zero 
physician  work  services  would  be 
returned  to  the  basic  methodology  (The 
Lewin  Group,  page  21). 

If  we  were  to  adopt  this  approach,  the 
zero  physician  work  pool  would  no 
longer  have  any  effect.  The  zero 
physician  work  pool  would  not  have 
any  effect  on  the  professional  and 
technical  component  services  since  the 
global  service  from  the  basic 
methodology  would  be  used  to  derive 
the  technical  component  value.  The 
practice  expense  RVUs  for  other  zero 
physician  work  services  would  be 
priced  under  the  basic  methodology.  In 
the  absence  of  a  change  to  the 
methodology  or  additional  data,  this 
idea  would  result  in  large  reductions  in 
payments  for  some  of  the  specialties 
whose  services  are  included  in  the  pool. 

As  we  have  indicated  above,  we  are 
concerned  about  adopting  this  idea  at 
this  time.  While  we  are  not  currently 
proposing  to  adopt  this  idea  as  an 
alternative  to  the  zero  physician  work 
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pool,  we  do  believe  there  is  merit  in 
making  the  technical  component  value 
equal  the  difference  between  the  global 
and  professional  component  RVU  for 
services  that  are  unaffected  by  the  zero 
physician  work  pool.  We  receive  many 
more  bills  for  the  global  than  the 
technical  component  only.  Since  it  is  for 
more  common  to  receive  a  global  than 
a  technical  component  only  bill,  it  is  far 
more  likely  that  using  the  global  to 
value  the  technical  component  service 
will  result  in  a  payment  that  is  more 
typical  of  the  relative  actual  practice 
expense  associated  with  the  service. 

For  this  reason,  we  are  proposing  to 
make  the  technical  component  value 
equal  to  the  difference  between  the 
global  and  the  professional  component 
for  procedure  codes  that  are  not 
included  in  the  zero  physician  work 
pool.  We  will  continue  to  make  the 
global  value  equal  to  the  sum  of  the 
professional  and  the  technical 
component  values  for  procedure  codes 
that  remain  in  the  zero  physician  work 
pool.  However,  we  may  revisit  this 
decision  in  the  future  if  we  can  address 
issues  related  to  the  zero  physician 
work  pool.  We  have  provided  more 
detail  on  the  redistributive  impact  of 
'  this  proposal  among  all  physician 
specialties  in  the  impact  section  of  this 
proposed  rule. 

•  Develop  Proxy  Physician  Work 
RVUs  for  Zero  Physician  Work  Services. 

Finally,  the  Lewin  Group  described 
an  idea  that  would  retain  work  and 
direct  expenses  as  the  basic  allocators  of 
indirect  costs  but  create  proxy  physician 
work  values  for  services  that  have  no 
physician  work  (the  Lewin  Group,  pages 
22-23).  The  GAO  suggests  that  the  basic 
method  for  allocating  indirect  expenses 
does  not  adequately  account  for  the 
indirect  costs  associated  with  services 
that  do  not  have  physician  work  RVUs 
(GAO-02-53,  page  22).  We  do  not 
believe  that  the  large  payment 
reductions  that  would  occur  if  some 
zero  physician  work  services  were 
priced  under  the  basic  methodology  are 
necessarily  associated  with  the  indirect 
cost  allocation  methodology.  While  the 
zero  physician  work  pool  is  of  benefit  to 
many  of  the  services  that  were  originally 
included,  some  specialties  commented 
that  this  methodological  change 
negatively  affected  the  particular 
services  they  provide.  As  a  result,  we 
allowed  specialties  to  request  that  their 
services  be  removed  from  the  zero 
physician  work  pool  (see  July  22, 1999 
proposed  rule  (64  FR  39620)).  If  there 
are  shortcomings  in  the  indirect  cost 
allocation  for  services  that  have  zero 
physician  work,  it  seems  likely  that  the 
values  for  all  zero  physician  work 
services  would  be  adversely  affected. 


However,  since  many  zero  physician 
work  services  are  not  adversely  affected 
under  the  top  down  methodology,  it 
seems  imlikely  that  the  indirect  cost 
allocation  explains  the  adverse  payment 
impact  that  would  result  for  some 
services  from  elimination  of  the  zero 
physician  work  pool.  For  this  reason, 
we  do  not  anticipate  modifying  the 
indirect  cost  allocation  for  zero 
physician  work  services. 

Based  on  our  analysis  of  the  Lewin 
suggestions,  we  do  not  believe  that 
allocation  of  either  direct  or  indirect 
expenses  explains  the  effect  of  the  top 
down  methodology  on  zero  physician 
work  services.  Rather,  we  believe  it  is 
likely  that  a  relatively  low  practice 
expense  per  hour  for  some  of  the 
specialties  included  in  the  zero 
physician  work  pool  explains  why  their 
payments  are  adversely  affected  by  its 
elimination. 

The  specialties  whose  services  are 
affected  by  the  zero  physician  work  pool 
may  want  to  conduct  supplemental 
practice  expense  surveys  if  they  believe 
there  are  shortcomings  in  the  practice 
expense  per  hour  information  that  we 
use  as  part  of  the  basic  methodology. 
We  have  published  in  this  issue  of  the 
Federal  Register,  an  interim  final  rule 
with  comment  that  will  modify  the 
criteria  for  acceptance  of  supplemental 
data.  This  should  make  it  easier  for 
specialties  to  incorporate  new  practice 
expense  survey  information  into  the 
methodology.  Further,  as  we  indicated 
previously  in  the  November  1,  2000 
Federal  Reg^rter  (65  FR  65384),  we 
believe  that  there  are  significant 
advantages  to  receiving  practice  cost 
information  through  multi-specialty 
surveys.  For  this  reason,  we  would 
welcome  a  multi-specialty  practice 
expense  survey  from  all  of  the 
specialties  that  have  payments  affected 
by  the  zero  physician  work  pool. 

b.  Other  Proposals  for  Changes  to  the 
Tato  Physician  Work  Pool 

(i)  Adjustment  to  Oncology  Supplies 
Practice  Expense  Per  Hour 

In  the  Jtuie  5, 1998  proposed  rule  (63 
FR  30832),  we  proposed  an  adjustment 
to  the  medical  supplies  practice  expense 
per  hour  for  oncology  as  a  result  of  a 
concern  that  their  inordinately  high 
practice  expense  per  hour  included 
expenses  associated  with  separately 
payable  cancer  drugs.  We  proposed  to 
substitute  the  "all  physician"  average 
for  the  oncology-specific  medical 
supplies  practice  expense  per  hour.  We 
received  public  comments  indicating 
that,  even  after  excluding  the  effect  of 
higher  drug  expenses,  oncologists  have 
higher  medical  supply  expenses  than 


the  average  physician  because  of  high 
supply  costs  associated  with  the 
administration  of  chemotherapy.  These 
commenters  suggested  alternatives  to 
using  the  average  physician  rate.  In  our 
November  2, 1998  (63  FR  58825)  final 
rule,  we  made  an  adjustment  to  the 
medical  supplies  practice  expense  per 
hour  for  oncology  and  indicated  our 
belief  that  oncology  medical  supply   - 
expenses  would  not  necessarily  exceed 
those  of  the  average  physician. 
However,  the  adjustment  has  largely 
had  no  effect  since  the  practice  expense 
RVUs  for  chemotherapy  administration 
services  are  determined  in  the  zero 
physician  work  pool. 

tn  its  October  2001  report,  the  GAO 
recommended  that  we  examine  the 
effect  of  the  adjustment  made  to 
oncologists'  reported  medical  supplies 
expenses  per  hoiu-.  GAO  did  not  suggest 
a  specific  alternative  to  the  adjustment 
we  made  (GAO-02-S3,  pages  24-25). 
Consistent  with  the  GAO 
reconunendation,  we  have  examined 
this  adjustment  and  its  impact  on 
Medicare  payments  to  oncologists. 
Upon  further  review,  we  believe  that 
there  is  merit  in  reconsidering  the 
adjustment  that  we  made  to  the  medical 
supply  expenses  for  oncologists  in 
combination  with  removing 
chemotherapy  administration  services 
frt)m  the  zero  physician  work  pool. 

At  this  time,  we  have  no  specific 
information  on  oncology  medical 
supply  expenses  net  of  separately 
payable  drugs.  However,  we  have 
established  a  process  that  would  allow 
specialties  to  submit  supplemental 
practice  expense  survey  data  to  us. 
While  the  criteria  for  performing  a 
survey  require  consistency  with  the 
SMS,  we  are  amenable  to  modifications 
to  the  survey  instrument  so  that  it  can 
address  questions  that  are  of  concern  to 
a  specific  medical  specialty.  For 
instance,  we  would  allow  an  oncology 
survey  to  request  that  respondents 
distinguish  between  drug  and  other 
medical  supply  related  expenses.  We 
believe  that  using  specific  data  on  this 
question  from  a  survey  would  be 
preferable  to  developing  an  alternative 
adjustment  that  requires  us  to  make 
assumptions  about  oncology  medical 
supply  expenses.  However,  if  further 
survey  information  is  imavailable  to  us, 
we  are  considering  information  that 
could  be  used  as  a  reasonable  proxy  to 
determine  the  portion  of  the  supplies 
practice  expense  per  hour  that  is 
attributable  to  medical  supplies  that  are 
not  separately  payable.  Such  an  idea 
was  suggested  in  the  public  comments 
on  the  June  5, 1998  proposed  rule.  We 
are  considering  other  alternatives  as 
well.  These  approaches  to  the  supplies 
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practice  expense  per  hour  would  apply 
if  chemotherapy  administration  services 
were  removed  &t>m  the  zero  physician 
work  pool. 

(ii)  Change  to  Staff  Time  Used  To  Create 
the  Pool 

In  the  November  2, 1998  final  rule  (63 
FR  58841),  we  indicated  that  average 
clinical  staff  time  was  used  in  the 
creation  of  the  zero  physician  work 
pool.  Since  the  cost  pools  are  created 
based  on  physician  time  and,  by 
definition,  zero  physician  work  services 
have  no  physician  time,  we  need  to  use 
staff  time  to  create  the  cost  pool.  If  our 
database  indicates  that  multiple  staff 
types  are  typically  involved  in  the 
service,  we  have  used  an  average  of  the 
different  clinical  staff  times.  We  are 
proposing  to  create  the  cost  pool  using 
the  highest  staff  time  in  place  of  average 
staff  time.  The  impact  of  this  proposal 
is  shown  in  the  impact  section  of  this 
proposed  rule. 

(iii)  Removal  of  Non-Invasive  Vascular 
Diagnostic  Study  Codes  From  the  Zero 
Physician  Work  Pool 

We  are  proposing  to  remove  the  non- 
invasive vascular  diagnostic  study  codes 
(CPT  codes  93875-93990)  ftt)m  the  zero 
physician  work  pool  based  on  a  request 
from  the  American  Association  for 
Vascular  Surgery  and  the  Society  for 
Vascular  Surgery.  The  impact  of  this 
proposal  is  also  described  further  in  the 
impact  section. 

(iv)  Removal  of  Immunization  CPT 
.  Codes  90471  and  90472  From  the  Zero 
Physician  Work  Pool 

As  discussed  above,  in  the  November 
2. 1998  final  rule  (63  FR  58841),  in 
response  to  the  many  commenters  who 
were  concerned  about  the  proposed 
reductions  for  services  with  zero 
physician  work  RVUs,  we  created  a 
separate  practice  expense  pool  for  all 
services  with  zero  physician  work 
RVUs.  The  assignment  of  services  to  this 
zero  physician  work  pool  was  of  benefit 
to  most  services  in  this  expense  pool. 
However,  some  specialties  were 
negatively  affected  by  this  methodology, 
and  we  have  allowed  specialties  to 
indicate  whether  their  services  should 
be  priced  in  this  pool. 

Immunization  administration  services 
do  not  have  physician  work  RVUs  and 
have  been  included  in  the  zero 
physician  work  pool.  So  that  the  direct 
practice  expense  resource  costs 
associated  with  the  immunization 
administration  services  are  recognized, 
we  propose  removing  these  services 
from  the  zero  physician  work  pool 
methodology  and  treating  them  like  the 
vast  majority  of  services  on  the 


physician  fee  schedule.  Using  the  direct 
cost  practice  expense  inputs  as 
recommended  by  the  AMA's  RUC,  the 
proposed  practice  expense  relative 
value  imits  will  be  0.22  for  CPT  code 
90471  and  0.09  for  CPT  code  90472. 
This  change  will  nearly  double  payment 
for  CPT  code  90471  and  slightly  reduce 
pajmient  for  CPT  code  90472.  Procedure 
CPT  code  90471  is  used  for 
immunization  administration  and  CPT 
code  90472  is  used  for  each  additional 
vaccine.  Since  CPT  code  90472  must  be 
billed  in  conjunction  with  CPT  code 
90471,  the  total  payment  for  these 
procedures  will  increase  when  billed 
together. 

We  have  not  assigned  immunization 
administration  physician  work  RVUs 
because  this  service  does  not  typically 
involve  a  physician.  The  nurse  that 
administers  the  vaccine  tjrpically 
provides  the  necessary  coimseling  to  the 
patient  and  this  time  is  accounted  for  in 
the  practice  expense  RVU. 

In  addition,  we  would  note  that  not 
all  services  represented  by  CPT  codes 
90471  and  90472  are  covered  by 
Medicare.  For  example,  medically 
necessary  administrations  of  tetanus 
toxoid  (such  as  following  a  severe 
injiuy)  would  be  covered  whereas 
preventive  administration  of  this 
vaccine  would  not  be  covered.' Also,  we 
will  consider  whether  the  amoxmt  of 
counseling  of  the  patient  and/or  family 
may  be  different  for  childhood 
immunizations  than  for  the  typical 
Medicare  service.  Therefore,  we  are 
considering  whether  coding  changes  to 
reflect  these  differences  woiild  be 
appropriate. 

3.  Utilization  Data 

As  indicated  earlier.  Medicare 
utilization  is  an  important  data  source 
used  in  determining  the  practice 
expense  RVUs.  In  oui  final  nile 
published  on  November  2. 1998  (63  FR 
58815).  we  used  1997  Medicare 
utilization  data  to  create  the  original 
resource-based  practice  expense  RVUs. 
Based  on  a  pubUc  comment,  we 
indicated  in  our  November  2, 1999  final 
rule  (64  FR  59405)  that  we  would  use 
1998  Medicare  utilization  to  develop  the 
fully  implemented  RVUs  that  appear  in 
that  final  rule.  Because  these  data  were 
unavailable  to  us  for  the  proposed  rule, 
the  first  time  we  could  act  on  this  public 
comment  was  in  the  final  rule.  We  have 
continued  our  policy  of  using  the  latest 
utilization  data  to  develop  each 
successive  year's  fully  implemented 
practice  expense  RVUs  diuing  each  year 
of  the  transition  (see  65  FR  65436: 
published  on  November  1,  2000,  and  66 
FR  55322,1^  published  on  November  1. 
2001). 


While  substituting  the  latest  year's 
utilization  data  into  the  practice 
expense  methodology  generally  made 
little  difference  on  total  Medicare 
payments  per  specialty,  it  had  a  larger 
impact  on  services  that  have  values 
affected  by  the  zero  physician  work 
pool.  The  practice  expense  values  for 
the  technical  component  and  other 
services  included  in  the  zero  physician 
work  pool  declined  4  percent  in  2002  as 
a  result  of  using  the  most  recent 
Medicare  utilization  data.  Since  the 
technical  component  is  used  to  derive 
the  global  practice  expense  RVUs  for 
professional  and  technical  component 
services,  there  was  also  a  reduction  in 
the  practice  expense  RVU  for  the  global 
service. 

The  specialties  that  provide  many  of 
the  services,  that  are  included  in  the  zero 
physician  work  pool  have  expressed 
concern  about  the  impact  of  the  most 
recent  data  on  utilization  on  values  for 
their  services.  They  recently  suggested 
that  we  use  combined  utilization  data 
from  1997  to  2000  to  determine  the 
practice  expense  values.  Alternatively, 
these  commenters  suggested  using 
either  the  1997  or  1999  utilization  as  a 
"base  year"  until  an  alternative  to  the 
zero  physician  work  pool  can  be 
developed.  These  commenters  further 
indicated  that,  once  an  option  is  chosen, 
we  should  not  use  more  recent 
utilization  data  until  comprehensive 
reform  of  the  zero  physician  work 
methodology  is  adopted. 

We  believe  the  suggestion  of  using 
multiple  years  of  utilization  data  in  the 
practice  expense  methodology  has 
merit.  Using  multiple  years  of  data  has 
the  potential  to  minimize  the  effect  of 
year  to  year  case  mix  changes  on 
practice  expense  RVUs  and  improves 
the  stability  of  our  pa)rment  systems.  We 
are  proposing  to  develop  the  practice 
expense  RVUs  using  Medicare 
utilization  data  from  1997-2000.  More 
information  on  the  impact  of  this 
proposal  can  be  found  in  the  regulatory 
impact  statement  of  this  proposed  rule. 

We  also  agree  with  the  suggestion  that 
the  utilization  data  not  change  annually 
until  the  zero  physician  work  pool  is 
eliminated.  In  fact,  we  are  reconsidering 
whether  to  continue  the  practice  of 
using  the  most  recent  utilization  to 
develop  each  successive  year's  practice 
expense  RVUs.  As  we  have  indicated 
elsewhere  in  this  and  earlier  rules,  we 
are  continuing  the  refinement  process 
beyond  the  1998-2002  transition  period 
mandated  by  the  BBA.  Once  the 
refinement  process  is  complete,  we 
believe  that  the  physician  community 
has  a  reasonable  expectation  that  the 
practice  expense  RVUs  will  not  change 
from  year  to  year  imless  further 
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refinement  is  undertaken.  Once  the 
initial  refinement  of  practice  expense 
RVUs  is  complete,  we  expect  to  make 
additional  refinements  at  least  every  5 
years  as  provided  for  in  section 
1848(c)(2)(B)  of  the  Act.  As  the 
refinement  process  continues,  there 
have  been  fewer  widespread  changes  to 
Medicare  payments  and  there  has  been 
increased  year-to-year  consistency  in 
the  practice  expense  RVUs.  We  believe 
this  stability  would  improve  if  we 
incorpoated  the  most  recent  utilization 
data  into  the  practice  expense 
methodology  only  when  we  undertake 
substantial  refinement  as  part  of  a  5-year 
review.  For  this  reason,  we  are 
proposing  to  use  the  1997-2000 
utilization  data  to  develop  the  CY  2003 
practice  expense  RVUs  and  not  further 
update  the  utilization  data  to 
incorporate  the  2001  utilization  data  in 
this  year's  final  rule.  Further,  we  are 
proposing  to  continue  using  the  1997- 
2000  utilization  data  in  the  practice 
expense  methodology  until  we 
undertake  the  5-year  review  of  practice 
expense  RVUs.  We  invite  comments  on 
these  issues. 

4.  Site  of  Service 

As  part  of  our  resource-based  practice 
expense  methodology,  we  make  a 
distinction  between  the  practice 
expense  RVUs  for  the  non-facility  and 
the  facility  setting. 

This  distinction  is  needed  because  of 
the  higher  resource  costs  to  the 
physician  in  the  non-facility  setting 
when  the  practitioner  typically  bears  the 
cost  of  the  resources  associated  with  the 
service.  In  addition,  the  distinction 
ensures  that  we  do  not  make  a  duplicate 
payment  for  any  of  the  practice 
expenses  incurred  in  performing  a 
service  for  a  Medicare  beneficiary. 
When  the  beneficiary  is  a  facility 
patient,  we  pay  the  facility  for  the 
clinical  staff,  supplies,  and  equipment 
needed  to  care  for  the  patient.  A 
generally  lower  facility  practice  expense 
rate  is  paid  to  the  practitioner. 
Ciurently,  we  have  designated  only 
hospitals,  skilled  nursiiig  facilities 
(SNFs).  and  community  mental  health 


centers  (CMHCs)  as  facilities  for 
purposes  of  calculating  practice 
expense.  An  ambulatory  surgical  center 
(ASC)  is  designated  as  a  facility  if  it  is 
the  place  of  service  for  a  procedure  on 
the  ASC  Ust.  All  other  places  of  service 
are  ctirrently  considereid  non-facility. 

Several  new  places  of  service  are  now 
in  use  for  which  we  need  to  assign  a 
site-of-service  designation.  Also,  we  are 
proposing  revisions  to  the  site-of-service 
designation  for  several  existing  places  of 
service.  We  are  proposing  to  assign  a 
facility  site  of  service  where  a  facility  or 
other  payment  will  be  made,  in  addition 
to  the  physician  fee  schedule  payment 
to  the  practitioner,  to  reflect  the  practice 
expenses  incurred  in  providing  a  service 
to  a  Medicare  patient.  We  are  proposing 
to  designate  all  other  places  of  service 
as  non-facilities. 

The  following  is  a  list  of  the  new 
places  of  service,  along  with  their  place 
of  service  numerical  codes  and  their 
proposed  site  of  service  designations 
using  the  above  criteria: 
04 — Homeless  Shelter — 

We  are  proposing  that  this  be 
considered  a  nonfacility  setting. 
05 — Indian  Health  Service  Free- 
standing Facility— 
We  are  proposing  that  this  be 
considered  a  nonfacility  setting. 
06 — Indian  Health  Service  Provider- 
Based  Facility — 
We  are  proposing  that  this  be 
considered  a  facility  setting. 
07— Tribal  638— Free-Standing 
Facility — 

We  are  proposing  that  this  be 
considered  a  nonfacility  setting. 
08— Tribal  638— Provider-Based 
Facility — 

We  are  proposing  that  this  be 
considered  a  facility  setting. 
15— Mobile  Unit 
*  We  are  proposing  that  this  be 
considered  a  nonfacility  setting. 

If  a  mobile  unit  provides  a  service  to 
a  facility  patient,  the  appropriate  place- 
of-service  code  for  the  facility  should  be 
used.  For  instance,  if  a  portable  X-ray 
service  is  provided  to  a  patient  in  a  Part 


A  skilled  niu^ing  facility  stay,  the  place 
of  service  is  31,  Skilled  Nursing  Facility. 
No  payment  is  made  under  Part  B  for 
the  technical  component  of  a  diagnostic 
test,  portable  x-ray  transportation  or 
portable  x-ray  set  up.  Payment  is  made 
to  the  SNF  for  Part  A  services  and 
includes  payment  for  diagnostic 
services  that  may  be  needed  by  the 
patient.  This  poUcy  is  consistent  with 
recommendations  made  by  the  Inspector 
General  in  a  recent  report,  Review  of 
Improper  Payments  Made  by  Medicare 
Part  B  for  Covered  Services  under  the 
Part  A  Skilled  Nursing  Facility 
Prospective  Payment  System  (A-01-00- 
00538). 
20 — Urgent  Care  Facility — 

We  are  proposing  that  this  be 
considered  a  nonfacility  setting. 

We  are  proposing  changes  in  site  of 
service  to  the  following  current 
designations: 

26— Military  Treatment  Facility — 

Currently  this  is  designated  as  a 
nonfacility.  We  are  proposing  that  this 
be  considered  a  facility  setting. 
41 — Ambulance-Land 
42 — ^Ambulance  Air  or  Water — 

Currently  codes  41  and  42  are 
designated  as  nonfacility.  We  would 
propose  to  designate  them  as  facilities 
because  we  make  payments  for 
ambulance  services  using  the 
ambulance  fee  schedule  that  covers  the 
direct  practice  expense. 
52 — Psychiatric  Facility  Partial 

Ho8pitalizati9n — 

Currently,  this  is  designated  as  a 
non&cility.  We  are  proposing  that  this 
be  considered  a  facility  setting. 

56 — ^Psychiatric  Residential  Treatment 

Facility — 

Currently,  this  is  designated  as  a 
nonfacility.  We  are  proposing  that  this 
be  considered  a  facility  setting. 

In  the  chart  below  is  a  complete  list 
of  all  the  existing  place-of-service  codes 
along  %vith  the  appropriate  site-of- 
service  designation  and  the  descriptor 
for  each.  These  codes  are  used  on  all 
professional  claims  to  specify  the  entity 
where  services  are  furnished. 


Place  of  Service  Cooes  for  Professional  Claims;  Database  as  of  1/11/2002 


Facility  vs  non- 
facility  dMigna- 
•tion 


Place  of  serv- 
ice code(8) 


Place  of  service  rwrwe 


Plaoe  of  service  description 


NF 
NF 


01-02 
03 
04 


Unassigned 

School 

I  I II  Mil  — «  — —  —    OW^iM^i* 

IIOmSWB  onOfror 


N/A. 

A  facility  wtK»e  primary  purpose  is  education. 

A  facility  or  location  wfK)se  primary  (xjrpose  is  to  provide  tem- 
porary housing  to  homeless  individuals  (for  example,  emer- 
gency sheNers ,  individual  or  family  shelters). 
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Place  of  Service  Codes  for  Professional  Claii^s;  Database  as  of  1/11/2002— Continued 


Facility  vs  non- 
facility  designa- 
tion 


NF 


NF 


Place  of  serv- 
ice code(s) 


05 


06 


07 


Place  of  service  name 


NF 


NF 


NF  ('See  above 
explanation). 


NF 


09-10 
11 


F  wtien  per- 
forming a 
service  on  the 
Medicare  ASC 
list,  otfienvise 
aNF.. 

NF  


12 

13-14 
15 


16-19 
20 


21 

22 

23 
24 


25 


26 


Indian  Health  Sen^ice  Free-standing  Facil- 
ity. 

Indian  Health  Service  Provider-based  Fa- 
cility. 


Tribal  638  Free-standing  Facility 


27-30 

31 


08    Tribal  638  Provider-based  Facility 


Unassigned- 
Office  


Home  

Unassigned 

Mobile  Unit 

Unassigned 

Urgent  Care  Facility 

Inpatient  Hospital 

Outpatient  Hospital  

Emergency  Room — Hospital 
Ambulatory  Surgical  Center 


Birthing  Center 

Military  Treatment  Facility 

Unassigned 

Skilled  Nursing  Facility  ... 


Place  of  sen/ice  description 


A  facility  or  location,  owned  and  operated  by  the  Indian  Health 
Service,  which  provides  diagnostic,  ttierapeutic  (surgical  and 
non-surgical),  and  rehabilitation  services  to  Amencan  Indians 
and  Alasl(a  Natives  who  do  not  require  hospitalization. 

A  facility  or  location,  owned  and  operated  by  the  Indian  Health 
Service,  which  provides  diagnostic,  ttierapeutic  (surgical  and 
non-surgical),  and  rehabilitation  services  rendered  by,  or 
under  the  supervision  of,  physicians  to  American  Indians  and 
Alaska  Natives  admitted  as  inpatients  or  outpatients. 

A  facility  or  location  owned  and  operated  by  a  Federally  recog- 
nized American  Indian  or  Alaska  Native  tribe  or  tribal  organi- 
zatk>n  under  a  638  agreement,  which  provides  diagnostic, 
therapeutk:  (surgk^l  and  non-  surgk^al),  and  rehabilitation 
services  to  tribal  members  who  do  not  require  hospitalization. 

A  facility  or  kxation  owned  and  operated  by  a  Federally  recog- 
nized American  Indian  or  Alaska  Native  tribe  or  tribal  organi- 
zation under  a  638  agreement,  which  provkles  diagnostic, 
therapeutic  (surgical  and  non-  surgical),  and  rehabilitation 
sen/ices  to  tribal  members  admitted  as  inpatients  or  out- 
patients. 

N/A. 

Location,  other  than  a  hospital,  skilled  nursing  facility  (SNF). 
military  treatment  facility,  community  health  center.  State  or 
local  public  health  clinic,  or  intemiediate  care  facility  (ICF), 
where  the  health  professional  routinely  provides  health  ex- 
aminations, diagnosis,  and  treatment  of  illness  or  injury  on 
an  ambulatory  basis. 

Location,  other  than  a  hospital  or  other  facility,  where  the  pa- 
tient receives  care  in  a  private  residence. 

f^A. 

A  facility/unit  that  moves  from  place-to-place  equipped  to  pro- 
vide preventive,  screening,  diagnostk:,  and/or  treatment  serv- 
ices. 

N/A. 

Location,  distinct  from  a  hospital  emergency  room,  an  offk»,  or 
a  clink:,  whose  purpose  is  to  diagnose  and  treat  illness  or  in- 
jury for  unscheduled,  ambulatory  patients  seeking  immediate 
medical  attention. 

A  facility,  other  than  psychiatric,  whk:h  primarily  provides  diag- 
nostic, therapeutk:  (both  surgk»l  and  nonsurgk»l),  and  reha- 
bilitation services  by,  or  under,  the  superviskxi  of  physkaans 
to  patients  admitted  for  a  variety  of  medical  conditions 

A  portion  of  a  hospital  whk:h  provides  diagnostic,  therapeutk: 
(both  surgical  and  nonsurgical),  and  rehabilitation  servk:es  to 
sk*  or  injured  persons  who  do  not  require  hospitalization  or 
institutionalization. 

A  portion  of  a  hospital  where  emergency  diagnosis  and  treat- 
ment of  illness  or  injury  is  provided. 

A  freestanding  facility,  other  than  a  physk;ian's  offk»,  where 
surgk»l  and  diagnostic  services  are  provkled  on  an  ambula- 
tory basis. 


A  facility,  other  than  a  hospital's  maternity  facilities  or  a  physi- 
cian's office,  which  provides  a  setting  for  labor,  delivery,  and 
immediate  post-partum  care  as  well  as  immediate  care  of 
newtx>m  infants. 

A  medk»l  facility  operated  by  one  or  more  of  the  Uniformed 
Sen/ices.  Military  Treatment  Facility  (MTF)  also  refers  to  cer- 
tain fomier  U.S.  Public  Health  Servce  (USPHS)  facilities  now 
designated  as  Unifonned  Sennce  Treatment  Facilities 
(USTF). 

N/A. 

A  facility  whroh  primarily  provkjes  inpatient  skilled  nursing  care 
and  related  servk»s  to  patients  who  require  medk»l.  nurs- 
ing, or  rehat)ilitative  servwes  but  does  not  provide  the  level 
of  care  or  treatment  available  in  a  hospital. 
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Place  of  Service  Cooes  for  Professkjnal  Claims;  Database  as  of  1/11/2002— Continued 


Facility  vs  norv 
facillty  designa- 
tion 


NF 

NF 
F  .. 

F  .. 

F  .. 

NF 
F  .. 
F  .. 


NF 


NF 


NF 


NF 


NF 


NF 


Place  of  sew- 
icecode<s) 


32 

33 

34 


3&-40 
41 

42 

43^9 
SO 


51 
52 

53 


54 


55 


56 


57-59 
60 


61 


62 


Place  of  sen/ice  name 


Nursing  Facility 

Custodial  Care  Facility  

Hospice 

Unassigrwd 

Ambutance— Land  

Ambulance— Air  or  Water 

Unassigned 

Federally  QuaMed  Health  Center 

Inpatient  Psychiatric  Facility 


Psychiatric  Facility-Partiai  Hospitalization 


Community  Mental  Health  Center 


IntermedMe   Care   FactWy/Mentally   Re- 
larded. 


Residential   Substance-Abuse   Treatment 
FadiMy. 


Psychiatric  Residential  Treatment  Center 


Unassigned 

Mass  Immunization  Center 


63-64 


Comprehensive    Inpatient    Rehabilitation 
FadNiy. 


Comprehensive  Outpatient  RehabiMation 
Facility. 


Unassigned 


Place  of  servioe  description 


A  facility  which  primarily  provides  to  residents  sluned  nursing 
care  artd  related  services  for  \he  rehatMitation  of  iniured.  dis- 
abled, or  sick  persons,  or.  on  a  regular  basis,  health-related 
care  services  above  the  level  of  custodial  care  to  ott>er  ttun 
mentally  retarded  individuals. 

A  facility  which  provides  room,  board  and  ottwr  personal  assist- 
ance services,  generally  on  a  long-term  t>asis,  and  which 
does  not  iiKlude  a  medical  component. 

A  fadWy,  other  than  a  patienrs  home,  in  which  palliative  and 
supportive  care  for  terminally  ill  patients  and  their  families  is 
provided. 

N/A. 

A  land  vehicle  spectficaMy  designed,  equipped  and  staffed  for 
Mesaving  and  transportir>g  ttie  sicl(  or  injured. 

An  air  or  water  vehicie  specifically  designed,  equipped  and 
staffed  for  Hfesaving  and  transporting  ttie  sick  or  injured. 

N/A. 

A  facility  located  in  a  medically  undersen/ed  area  that  provides 
Medteare  benefk^ries  preventive  primary  medeal  care 
under  the  general  directkxi  of  a  physkiian. 

A  facility  that  provkles  inpatient  peydiiatrk:  sennces  for  the  di- 
agnosis and  treatment  of  mental  illness  on  a  24-hour  basis, 
by  or  under  ttie  superviston  of  a  physician. 

A  facility  for  the  diagnosis  arxl  treatment  of  mental  iikiess  that 
provkles  a  planned  therapeutk:  program  for  patients  wtK>  do 
not  require  fun  tkne  hospitalizatton,  but  wtw  need  broader 
programs  than  are  possiiie  from  outpatient  visits  to  a  hos- 
pital-based or  hoopital-affilated  facility. 

A  facility  that  provkles  the  foHowing  seivtees:  outpatient  serv- 
ices, inckKSng  spedaNzed  outpatient  sennces  for  chiMren, 
the  eklerty,  indMduals  who  are  chronk:ally  iH.  and  resktonts 
of  the  CMHC's  mental  health  services  area  who  have  been 
dtocharged  from  inpatient  treatment  at  a  mental  health  fadl- 
Ny:  24-hour  a  day  emergency  cars  seivices;  day  treatment, 
other  paiHal  hoepitaMzatton  servtees,  or  psyctiosodal  rehabUi- 
tatkxi  services;  screenkig  tor  patients  being  consklered  for 
•dmisston  to  State  mental  health  facilities  to  determine  the 
appropriateness  of  that  admisston;  and  consultatton  and  edu- 
cation services. 

A  taolMy  which  primarily  provWes  health-related  care  and  sen/- 
ioes  above  the  level  of  cuslodtal  care  to  mentally  retarded  in- 
dMduals  iNit  does  not  provkte  the  level  of  care  or  treatment 
avaitebto  in  a  hoapitai  or  SNF. 

A  faciity  whk:h  provktos  treatment  tor  substance  (akx>hol  and 
drug)  abuse  to  Vve-in  resktonts  wtw  do  not  require  acute 
medical  care.  Servtoes  kidude  indlvklual  and  group  ttierapy 
and  counseltog,  famHy  counsefing,  laboratory  tests,  drugs 
and  suppies,  peychotogtoal  testtog,  and  room  and  board. 

A  facility  or  dMinct  part  of  a  facility  for  psychiatrk;  care  whtoh 
provktos  a  total  24-hour  ttterapeuttoally  planned  arto  profes- 
stonaNy  staffed  group  living  and  leamtog  environment. 

N/A. 

A  tocatton  wtiere  provkters  administer  pneumococcal  pneu- 
monia and  influenza  vims  vaockiattons  and  submit  these 
services  as  electronic  meda  dakris,  paper  dakns,  or  using 
the  roster  biNng  method.  This  generally  takes  place  in  a 
mass  immunizatton  setting,  such  as  a  public  health  center, 
phannacy.  or  mall,  but  may  kKtode  a  phystoian  offtoe  setting. 

A  fadMy  that  provktos  comprehensive  rehabilitetton  servtoes 
under  the  superviston  of  a  physwian  to  inpatients  with  phys- 
ical disabilities.  Servtoes  todude  phystoal  therapy,  occupa- 
ttonal  therapy,  speech  pathotogy,  social  or  psychok)gtoal 
services,  and  orthottos  and  prosthettes  sennces. 

A  facility  that  provktos  comprehensive  rehabilitetton  servtoes 
under  the  supeiviskxi  of  a  phystotan  to  outpatients  with  phys- 
ical disabilities  Senhces  include  physical  therapy,  occupa- 
ttonal  therapy,  and  speech  pathotogy  servtoes. 

N/A. 
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PLACE  OF  Service  Codes  for  Professional  Claims;  Database  as  of  1/1 1/2002— Continued 

Facility  vs  non- 
facility  designa- 
tkKi 

Place  of  serv- 
ice code(s) 

Place  of  service  name 

Place  of  service  description 

NF  

NF  

NF  

65 

66-70 
71 

72 

73-80 
81 

82-98 
99 

End-Stage  Renal  Disease  Treatment  Fa- 
dlity. 

Unassigned 

State  or  Local  Public  Health  Clinic 

A  fadllty  other  than  a  hospital,  whk:h  provides  dialysis  treat- 
ment, maintenance,  and/or  training  to  patients  or  caregivers 
on  an  ambulatory  or  home-care  basis. 

N/A. 

A  fadllty  maintained  by  either  State  or  kx:al  health  departments 

Rural  Health  Clinic 

which  provides  ambulatory  primary  medkal  care  under  the 
general  direction  of  a  physidan. 
A  certified  facility  which  is  located  in  a  mral  medically-under- 

Unassioned                  

served  area  that  provides  ambulatory  primary  medical  care 
under  the  general  direction  of  a  physk:ian. 
N/A. 

NF  

Indeoendent  Laboratorv  

A  laboratory  certified  to  perform  diagnostk;  and/or  dinical  tests 

Unassianed    >           

independent  of  an  institution  or  a  phystotan  s  office. 
N/A. 

Other  Place  of  Service        

Other  place  of  servk»  not  toentified  above. 

B-  Anesthesia  Issues 

1.  Five- Year  Review  of  Anesthesia  Work 

Medical  and  surgical  services  paid 
imder  the  physician  fee  schedule  have 
three  separate  relative  value 
components,  a  work  RVU.  a  practice 
expense  RVU  and  a  malpractice  RVU. 
Physician  anesthesia  services  are  paid 
under  the  physician  fee  schedule,  but 
the  payment  method  is  different  than 
the  payment  method  for  physician 
medical  and  surgical  services.  Payment 
for  anesthesia  services  is  based  on  the 
sum  of  base  units  and  anesthesia  time 
units  multiplied  by  an  anesthesia  CF 
that  is  different  from  the  physician  fee 
schedule  CF  for  medical  and  surgical 
services. 

The  law  requires  that  we  review  RVUs 
no  less  than  every  5  years.  The  first  5- 
year  review  of  work  RVUs  was 
completed  and  the  revised  work  RVUs 
were  implemented  in  1997.  The  second 
5-year  review  (with  the  exception  of 
anesthesia  services)  was  completed  and 
the  revised  work  RVUs  implemented  in 
CY  2002. 

In  the  first  5-year  review  of  work 
RVUs,  we  accepted  the  American 
Medical  Association's  (AMA's)  Relative 
Value  Update  Committee's  (RUC's) 
recommendation  that  the  work  of 
anesthesia  services  was  undervalued  by 
approximately  23  percent.  Since 
anesthesia  services  do  not  have 
individual  work  RVUs  per  code,  the 
adjustment  in  anesthesia  work  was 
made  to  the  anesthesia  CF  and  not  to  the 
anesthesia  codes  themselves.  This 
resulted  in  a  16-percent  increase  in  the 
anesthesia  CF.  Budget  neutrality  was 
maintained  by  making  an  adjustment  to 
the  general  physician  fee  schedule. 

For  the  second  5-year  review,  the 
American  Society  of  Anesthesiologists 
(ASA)  submitted  comments  to  us 


contending  that  the  work  of  anesthesia 
services  is  still  undervalued  by  almost 
31  percent.  The  Society  subsequently 
reduced  this  to  a  request  for  a  26- 
percent  increase  in  work  based  on 
additional  discussions  with  the  RUC. 

We  can  impute  an  anesthesia  work 
value  fi-om  the  current  allowed  charge 
for  an  anesthesia  service.  This  work 
value  can  be  compared  to  the  work 
value  for  anesthesia  services  that  is 
derived  from  a  building  block  approach. 
Under  the  building  block  approach, 
uniform  individual  components  of  the 
anesthesia  service  are  identified  and  the 
work  value  of  each  component  is 
estimated  on  the  basis  of  a  comparable 
physician  medical  or  surgical  service. 
The  ASA  derived  a  work  value  for  an 
anesthesia  code  by  dividing  the 
anesthesia  service  into  five  uniform 
components  and  compared  the  work  of 
each  component  to  a  comparable 
medical  or  surgical  service.  The  five 
components  are — preoperative 
evaluation,  equipment  and  supply 
preparation,  induction  period, 
postinduction  period,  and  postoperative 
care  and  visits.  Using  this  method,  the 
ASA  proposed  work  values  for  19  high 
volume  anesthesia  codes.  The  19  codes 
represent  a  reasonable  variety  of 
surgical  procedure  types,  including 
general  surgery,  vascular  surgery, 
neurosurgery,  urology,  orthopedics, 
cardiac  surgery,  and  ophthalmology. 
The  base  units  of  the  19  anesthesia 
codes  reviewed  range  from  three  to 
twenty  units. 

During  this  second  5-year  review  of 
work,  four  RUC  workgroups  have 
reviewed  the  ASA  comments  and 
received  supplemental  information 
through  presentations  from  the  ASA. 
Most  of  these  workgroups  have 
expressed  concerns  about  some  of  the 
intensity  values  that  ASA  assigned  to 


the  individual  anesthesia  components, 
most  notably,  the  induction  and 
postinduction  time  periods.  Each  of 
these  workgroups  expressed  serious 
concern  about  extrapolating  the 
imputed  work  undervaluation  from  the 
19  survey  codes  to  all  anesthesia  service 
codes,  even  though  these  19  codes 
accoimt  for  more  than  40  percent  of  all 
anesthesia  associated  with  surgical 
services. 

Despite  the  efforts  of  its  workgroups, 
the  RUC  furnished  no  recommendation 
to  us  on  whether  the  work  of  anesthesia 
services  is  over-or  undervalued.  In  the 
November  1,  2001  physician  fee 
schedule  final  rule,  we  stated  that: 

The  RUC  has  informed  us  that  it  will 
continue  to  look  at  anesthesia  work 
beginning  at  its  first  meeting  in  CY 
2002.  We  will  review  the  RUC 
recommendation  and  address  anesthesia 
work  in  next  year's  proposed  physician 
fee  schedule  rule. 

The  RUC  recently  presented  us  with 
the  analysis  and  findings  of  its  April 
2002  anesthesia  workgroup.  Despite  its 
detailed  analysis  and  laborious 
discussions  of  this  issue,  the  RUC 
concluded  that  it  was  unable  to  make  a 
recommendation  regarding  modification 
to  the  physician  work  valuation  of 
anesthesia  codes.  Specifically,  the  RUC 
indicated  the  following: 

"The  RUC.  having  carefully 
considered  the  information  presented, 
and  having  a  reasonable  level  of 
confidence  in  the  data  which  was 
presented  and  developed  by  the  RUC,  is 
unable  to  make  a  recommendation  to 
CMS  regarding  modification  to  the 
physician  work  valuation  of  anesthesia 
codes." 

At  the  April  2002  meeting,  the  RUC 
anesthesia  workgroup  reviewed  the 
postinduction  intensity  values  for  the  19 
anesthesia  codes.  The  group  also 
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reviewed  each  anesthesia  code,  the 
benchmark  surgical  code,  and  the  five 
codes  mapped  to  that  anesthesia  code 
that  accounted  for  the  largest  percentage 
of  total  volume.  The  group  considered 
the  extent  to  which  the  anesthesia  work 
of  the  benchmark  surgical  code  is 
representative  of  other  surgical  codes 
that  would  be  covered  by  the  anesthesia 
code. 

We  will  review  the  information 
forwarded  by  the  RUC  and  all  comments 
we  receive  during  the  comment  period 
to  determine  if  an  appropriate 
adjustment  can  be  made  to  anesthesia 
work.  We  would  note  that  any  such 
adjustment  would  also  require  an 
adjustment  to  the  conversion  factor  for 
all  physicians'  services,  as  required  by 
section  1848(c)(2)(B){ii)  of  the  Act.  For 
example,  a  26  percent  increase  in 
anesthesia  work,  an  amount  which  was 
requested  last  year,  would  require  a 
reduction  of  about  0.4  percent  in  the 
conversion  factor  for  all  services.  We 
welcome  comments  on  these  issues. 

2.  Add-on  Anesthesia  Codes 
Current  Policy 

As  we  discuss  above,  payment  for 
anesthesia  services  is  based  on  the  siun 
of  an  anesthesia  code-specific  base  unit 
value  plus  anesthesia  time  units 
multiplied  by  an  anesthesia  CF.  If  the 
physician  is  involved  in  multiple 
anesthesia  services  for  the  same  patient 
during  the  same  operative  session, 
payment  is  based  on  the  base  unit 
assigned  to  the  anesthesia  service 
having  the  highest  base  unit  value  and 
anesthesia  time  that  encompasses  the 
multiple  services.  This  policy  was 
adopted  at  the  start  of  the  physician  fee 
schedule  in  1992  and  is  incorporated  in 
§  414.48(g). 

Claims  processing  manuals  instruct 
the  carrier  on  the  method  for  handling 
anesthesia  associated  with  multiple  or 
bilateral  surgical  procedures.  Under 
Medicare  Carrier  Manual  (MCM)  4830 
D,  the  carrier  instructs  the  physician  to 
report  the  anesthesia  procedure  with  the 
highest  base  unit  value  with  the 
multiple  procedures  modifier.  "51",  and 
to  report  total  time  across  all  surgical 
procedures.  Thus,  the  carrier  is 
recognizing  payment  for  one  anesthesia 
code,  despite  the  billing  of  multiple 
surgical  codes  by  a  surgeon. 

Proposed  Policy  for  Add-on  Codes 

In  2001  and  2002,  the  CPT  has  added 
new  anesthesia  codes,  some  of  which 
are  add-on  codes.  The  objective  is  that 
the  add-on  code  would  be  billed  with  a 
primary  code  and  the  base  unit  of  each 
code  would  be  allowed. 

In  the  bum  area,  CPT  code  019S3  (1 
base  imit)  is  used  in  coniunction  with 


CPT  code  01952  (5  base  units).  In  the 
obstetrical  area,  CPT  code  01968  (2  base 
imits)  is  used  in  conjunction  with  CPT 
code  01967  (5  base  units)  and  CPT  code 
01969  (5  base  units)  is  used  in 
conjunction  with  CPT  code  01967  (5 
base  units). 

The  application  of  the  multiple 
anesthesia  service  policy  means  that  the 
base  units  of  the  add-on  codes  would 
never  be  recognized.  Only  the  base  units 
of  the  primary  code  would  be  allowed. 
We  believe  that  anesthesia  add-on  codes 
should  be  priced  differently  than  other 
multiple  anesthesia  codes.  As  a  result, 
we  are  proposing  to  revise  the 
regulations  in  §  414.46(g)  to  include  cm 
exception  to  the  usual  multiple 
anesthesia  services  policy  for  add-on 
codes. 

C.  Changes  to  the  Physician  Fee 
Schedule  Update  Calculation  and  the 
Sustainable  Gmwth  Rate  (SGR) 

1.  Medicare  Economic  Index 
Productivity  Adjustment 

In  its  March  2002  Report  to  Congress, 
MedPAC  recommended  that  "The 
Secretary  should  revise  the  productivity 
adjustment  for  physicians'  services  and 
make  it  a  multiractor  instead  of  labor- 
only  adjustment."  In  this  section,  we 
review  the  history  of  the  Medicare 
Economic  Index  (MEI)  productivity 
adjustment,  describe  the  current  MEI 
productivity  adjustment,  and  identify 
and  evaluate  possible  alternative  MEI 
productivity  adjustments  based  on  the 
individual  contributions  we  solicited 
firom  experts  on  this  topic.  We  conclude 
by  proposing  that  the  MEI  productivity 
adjustment  be  changed  to  reflect  an 
economy-wide  multifiactor  productivity 
adfustment. 

a.  History  of  MEI  Productivity 
Adjustment 

The  MEI  is  based  on  the  fourth 
sentence  of  section  1842(b)(3)  of  the  Act 
that  states  that  prevailing  charge  levels 
beginning  after  June  30. 1973  may  not 
exceed  the  level  firom  the  previous  year 
except  to  the  extent  that  the  Secretary 
finds,  on  the  basis  of  appropriate 
economic  index  data,  that  such  higher 
level  is  justified  by  year-to-year 
economic  changes.  S.  Rept.  No.  92-1230 
at  191  (1972)  provides  slightly  more 
detail  on  that  index,  stating  that: 

Initially,  the  Secrstary  would  be  expected 
to  base  the  proposed  economic  indexes  on 
presently  available  information  on  changes  in 
expenses  of  practice  and  general  earnings 
levels  combined  in  a  matter  consistent  with 
available  data  on  the  ratio  of  the  expenses  of 
practice  to  income  from  practice  occurriAg 
among  self-employed  physicians  as  a  group. 


Based  on  this  legislative  intent,  in 
1975,  we  determined  that  the  MEI 
would  be  based  on  a  broad  wage 
measure  reflecting  overall  earnings 
growth,  rather  than  direct  inclusion  of 
physicians'  net  income.  We  used 
average  weekly  earnings  of 
nonagricidtural  production 
(nonsupervisory)  workers,  net  of 
worker's  productivity,  as  the  wage 
proxy  in  the  initial  MEI.  We  included 
the  productivity  adjustment  because  it 
avoided  double  counting  of  gains  in 
earnings  resulting  from  growth  in 
productivity  and  produced  a  MEI  that 
approximated  an  economy-wide  output 
price  index  like  the  Consumer  Price 
Index  (CPI).  The  productivity 
adjustment  we  used  was  the  annual 
change  in  economy-wide  private 
nonfarm  business  labor  productivity, 
applied  only  to  the  physicians'  earnings 
portion  of  the  MEI  (then  60  percent). 

As  noted,  the  productivity  adjustment 
in  the  MEI  serves  to  avoid  the  double 
counting  of  productivity  gains.  Absent 
the  adjustment,  productivity  gains  from 
producing  additional  outputs 
(procedures)  with  a  given  amount  of 
inputs  would  be  included  in  both  the 
earnings  component  of  the  MEI 
(reflecting  growth  in  overall  economy- 
wide  productivity)  and  in  the  additional 
procedures  that  are  billed  (reflecting 
physicians'  own  productivity  gains). 
Therefore,  general  economic  labor 
productivity  growth  is  removed  from 
the  labor  portion  of  the  price  update. 

The  basic  structure  of  the  MEI 
remained  relatively  unchanged  from  its 
effective  date  (July  1, 1975)  to  1992. 
although  its  weights  were  updated 
periodically  and  a  component  was 
added  for  professional  liability 
insiuance.  Section  9331  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986  (Pub. 
L  99-509)  (OBRA)  mandated  a  study  of 
the  MEI  and  a  notice  and  opportunity 
for  public  comment  before  revision  of 
the  methodology  for  calculating  the 
MEI.  Based  on  this  requirement,  we 
held  a  workshop  with  experts  on  the 
MEI  in  March  1987  to  discuss  topics 
ranging  from  the  specific  type  of  index 
to  use  (Laspeyres  versus  Paasche)  to 
revising  the  method  of  reflecting 
productivity  changes.  Participants  in  the 
meeting  included  the  Federal 
government,  the  Physician  Payment 
Review  Commission  (PPRC),  the 
Congressional  Budget  Office,  the 
American  Medical  Association  (AMA), 
and  several  consulting  firms.  The 
meeting  participants  concluded  that  a 
productivity  adjustment  was 
appropriate  and  that  an  acceptable 
measure  of  physician-specific 
productivity  d^d  not  exist.  Many 
alternative  approaches  were  discussed. 
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including  the  use  of  a  policy-based 
"target"  measiue  and  several  existing 
economic  productivity  measures. 

Using  recommendations  from  the 
meeting  participants,  we  revised  the 
MEI  and  the  productivity  adjustment 
with  the  implementation  of  the 
physician  fee  schedule  as  discussed  in 
the  November  1992  final  rule  (57  FR 
55896).  While  we  retained  an 
adjustment  for  economy-wide  labor 
productivity,  it  was  applied  to  all  of  the 
dire&t  labor  categories  of  the  MEI 
(70.448  percent),  not  just  physicians' 
earnings,  and  was  based  on  the  10-year 
moving  average  percent  change  (instead 
of  annual  percent  changes).  This  form  of 
the  index  has  been  used  since  that  time, 
and  was  most  recently  discussed  in  the 
November  1998  final  rule  (63  FR  58845) 
when  the  MEI  weights  were  rebased  to 
a  1996  base  year. 

The  Balanced  Budget  Act  replaced  the 
Medicare  Volume  Performance  Standard 
(MVPS)  with  a  Sustainable  Growth  Rate 
(SGR).  Section  1848(f)  of  the  Act 
specifies  the  formula  for'establishing 
yearly  SGR  target  for  physicians' 
services  under  Medicare.  The  use  of 
SGR  targets  is  intended  to  control  the 
actual  growth  in  aggregate  Medicare 
expenditures  for  physicians'  services. 
The  SGR  targets  are  not  limits  on 
expenditures.  Payments  for  services  are 
not  withheld  if  the  SGR  target  is 
exceeded  by  actual  expenditures. 
Rather,  the  appropriate  fee  schedule 
update,  as  specified  in  section 
1848(d)(3)  of  the  Act,  is  adjusted  to 
reflect  the  success  or  failiue  in  meeting 
the  SGR  target.  If  expenditures  are  less 
than  the  target,  the  update  is  increased. 
If  expenditures  exceed  the  target,  the 
update  is  reduced.  Specifically, 
expenditures  are  allowed  to  increase  by 
fee-for-service  Medicare  enrollment 
growth,  physician  fee  increases, 
increases  in  real  per  capita  Gross 
Domestic  Product  (GDP),  and  changes  in 
laws  or  regulations.  Consequently,  the 
statute  liidks  allowable  increases  in  the 
voliune  of  services  resulting  bom 
physician  productivity  gains — together 
with  volume  and  intensity  increases  due 
to' technology  and  other  {actors — to  the 
real  per  capita  GDP. 

Wnen  the  SGR  was  enacted,  the 
Congress  specified  continued  use  of  the 
MEI.  By  1997,  this  index,  including  its 
productivity  adjustment,  had  been  used 
in  updating  Medicare  pa3anents  to 
physicians  for  over  twenty  years.  We 
did  not  propose  any  changes  to  the 
productivity  adjustment  used  in  the  MEI 
because  its  continued  use  was 
consistent  with  the  newly  mandated 
SGR.  If  we  did  not  make  the  adjustment 
in  the  MEI.  general  economic 
productivity  gains  would  be  reflected  in 


two  of  the  SGR  factors,  the  MEI  and  real 
per-capita  GDP  (which  reflects  real  GDP 
per  hour  worked,  or  labor  productivity, 
and  hours  worked  per  person).  We 
believe  it  is  reasonable  to  remove  the 
effect  of  general  economic  productivity 
from  one  of  these  factors  (the  MEI)  to 
avoid  double  coimting. 

b.  Ciurent  MEI  Productivity  Adjustment 

The  ourent  MEI  productivity 
adjustment  is  based  on  the  10-year 
moving  average  percent  change  in 
private  nonfarm  business  (referred  to 
hereafter  as  "economy-wide")  labor 
productivity,  published  by  the  Biu^au 
of  Labor  Statistics  (BLS)  on  a  quarterly 
basis.  A  10-year  moving  average  is  used 
to  limit  the  impact  of  cyclical 
fluctuations  in  productivity.  The 
productivity  adjustment  is  applied  only 
to  the  direct  labor  portions  of  the  MEI 
(ciurently  estimated  at  71.272  percent). 
Therefore,  the  MEI  is  not  reduced  by  the 
full  change  in  labor  productivity,  but 
instead  by  only  a  portion  of  the  change. 

In  addition,  the  most  recently 
available  historical  data  are  used  for  the 
update  for  the  upcoming  calendar  year 
(for  example,  data  available  through  the 
second  quarter  of  CY  2001  was  used  for 
the  CY  2002  update). 

Under  this  method,  the  current 
estimate  of  the  existing  MEI  for  the  CY 
2003  fee  schedule  update  would  be  2.3 
percent.  The  10-year  moving  average 
percent  change  in  economy-wide  labor 
productivity  for  the  CY  2003  update  is 
estimated  to  be  2.1  percent.  However, 
since  this  adjustment  is  applied  only  to 
the  direct  labor  portion  of  the  MEI,  the 
actual  adjustment  would  be  1.5  percent. 
By  comparison,  the  most  recent  forecast 
by  DRI-WEFA.  a  Global  Insight 
Company,  of  the  CPI  for  all  items  for 
this  same  period  is  1.6  percent. 

As  noted  previously,  since  its  original 
development,  the  MEI  productivity 
adjustment  has  been  based  on  economy- 
wide  productivity  changes.  This 
practice  arose  from  the  fact  that  the 
physicians'  compensation  portion  of  the 
MEI  is  proxied  to  grow  at  the  same  rate 
as  general  earnings  in  the  overall 
economy,  which  reflect  growth  in  ' 

overall  economy-wide  productivity. 
Removing  labor  productivity  growth 
reflected  in  general  earnings  from  the 
labor  portion  of  the  MEI  produces  an 
index  that  is  consistent  with  other 
economy-wide  output  price  indexes, 
like  the  CPI.  Although  some 
commenters  have  argued  that  use  of  a 
physician-specific  productivity  measiue 
would  be  more  appropriate,  no  such 
published  measure  existed  at  the  time  of 
the  MEI's  development;  nor  does  one 
exist  today. 


c.  Research  on  Alternative  MEI 
Productivity  Adjustments 

We  conducted  a  niunber  of  research 
activities  to  evaluate  whether  the 
current  productivity  adjustment  is  still 
the  most  appropriate  adjustment  to  use 
in  the  MEI.  First,  we  evaluated  the 
ciurently  available  productivity 
estimates  that  are  produced  by  the  BLS 
to  develop  a  better  understanding  of  the 
strengths  and  weaknesses  of  these 
measiues.  We  also  reviewed  the 
theoretical  foundation  of  the  MEI  to 
understand  how  labor  and  multifactor 
productivity  relate  to  the  ciurent 
physician  payment  system.  Then  we 
studied  the  limited  publicly  available 
data  to  begin  to  develop  preliminary 
estimates  of  trends  in  physician-specific 
productivity  to  better  understand  the 
current  market  conditions  facing 
physicians.  Finally,  we  solicited  the 
individual  contributions  of  academic 
and  other  professional  economic  experts 
on  prices  and  productivity.  They 
included  experts  from  MedPAC,  AMA. 
OMB,  Dr.  Uwe  Reinhardt  frtjm 
Princeton  University,  Dr.  Joe  Newhouse 
frtim  Harvard  University,  Dr.  Ernst 
Bemdt  from  MIT,  and  Dr.  Joel  Popkin 
from  Joel  Popkin  and  Company  (former 
Assistant  Commissioner  of  Prices  at 
BLS).  Based  on  the  information  we 
gathered  during  these  research  efforts, 
we  evaluated  six  possible  options  for  a 
productivity  adjustment  to  the  MEI.  Our 
findings  on  each  of  the  options  we 
investigated  are  summarized  below: 

•  Option  1 — Using  a  physician- 
specific  productivity  adjustment. 

This  option  would  entail  using  an 
estimate  of  physician-specific 
productivity  to  adjust  the  MEI.  This 
option  may  have  some  theoretical 
attractiveness,  but  there  are  major 
problems  obtaining  accurate  measures 
of  physician-specific  productivity.  First, 
no  published  measure  of  physician- 
specific  productivity  is  available.  The 
Federal  agency  that  produces  the  official 
government  statistics  on  productivity, 
BLS,  does  not  calculate  or  publish 
productivity  measures  for  any  health 
sector.  Nor  are  there  alternative 
measures  of  physician-specific 
productivity  that  incorporate  the  BLS 
methodology  of  measuring  productivity 
and  that  would  meet  the  BLS  standard 
of  publication.  Second,  it  is  not  clear 
that  using  physician-specific 
productivity  within  the  current 
structure  of  the  MEI  would  be 
appropriate.  Because  we  believe  the  MEI 
appropriately  uses  an  economy-wide 
wage  measure  as  the  proxy  for  physician 
wages,  using  physician  specific 
productivity  could  overstate  or 
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iinderstate  the  appropriate  wage 
increase  in  the  MEI. 

We  do  believe,  however,  that  it  is 
important  to  understand  the  rate  of 
change  in  physician-specific 
productivity.  Toward  this  end,  we  have 
performed  our  own  preliminary  analysis 
of  physician-specific  productivity,  using 
the  limited  publicly  available  data  on 
physician  outputs  and  inputs.  Our 
analysis  attempted  to  simulate  the 
methodology  the  BLS  would  use  to 
measure  productivity.  While  this 
information  cannot  be  interpreted  as  an 
official  measure  of  productivity,  we  do 
believe  it  is  a  rough  indication  of  the 
ciirrent  market  conditions  facing 

Ehysicians.  We  used  this  information  to 
elp  form  our  determination  of  the  most 
appropriate  productivity  adjustment  to 
incorporate  in  the  MEI.  fully 
recognizing  its  preliminary  nature  and 
other  limitations.  The  results  of  our 
preliminary  analysis  suggest  that  long- 
run  physidan-specific  productivity 
growth  is  currently  at  approximately  the 
same  level  as  economy-wide  multi&ctor 
productivity  growth.  Prior  to  the  recent 
period,  however,  our  preliminary 
estimates  suggested  that  physician 
productivity  gains  were  generally 
significantly  greater  than  general 
economy-wide  multifactor  productivity 
gains. 

As  we  have  emphasized,  our  roiigh 
estimates  are  inadequate  for  establishing 
a  formal  basis  for  the  productivity 
adjustment  to  the  MEI.  Nor  is  the 
underlying  economic  theory  sufficiently 
compelling,  at  this  time,  to  adopt  a 
physician-specific  productivity 
measure,  even  if  a  suitable  one  were    . 
available.  We  conclude,  howevw,  that 
economy-wide  multifactor  productivity 
growth  appears  to  be  roughly 
comparable  to  current  physician- 
specific  productivity  ^wth. 

•  Option  2 — ^Retaining  the  current 
productivity  adjiistment. 

We  investigated  retaining  the  current 
productivity  adjustment,  that  is, 
applying  the  10-year  moving  average 
percent  change  in  economy-wide  labor 
productivity  to  the  labor  portion  of  the 
MEI.  We  have  applied  economy-wide 
labor  productivity  to  a  portion  of  the 
index  in  some  form  since  the  inception 
of  the  MEI  in  1975.  lliis  current  form 
has  been  used  since  the  last  major 
revision  to  the  index  in  1992  and  was 
developed  from  the  contributions  of  the 
1987  expert  panel.  That  panel 
concluded  that  using  labor  productivity 
applied  to  the  labor  portion  of  the  index 
was  a  technically  sound  way  to  account 
for  productivity  in  the  physician 
update.  This  method  vaakios  optimal  use 
of  the  available  data  since  labor 
productivity  data  were,  and  are. 


available  on  a  more  timely  basis  than 
economy-wide  multifactor  productivity. 
By  applying  this  measiue  to  the  labor 
portion  of  the  index,  the  mix  of 
physician-specific  labor  and  nonlabor 
inputs  is  reflected.  Also,  the  use  of  a  10- 
year  moving  average  percentage  change 
reduces  the  volatility  of  anniui  labor 
productivity  changes. 

Our  research,  however,  has  indicated 
that  using  multifactor  productivity 
applied  to  the  entire  index  is  superior 
to  using  an  economy-wide  labor 
productivity  measure  applied  only  to 
the  labor  portion  of  the  index.  The 
experts  with  whom  we  consulted 
believed  it  was  more  appropriate  to 
reflect  the  explicit  contribution  to 
output  from  all  inputs.  The  current 
measure  explicitly  reflects  the  changes 
in  economy-wide  labor  inputs  but  does 
not  reflect  the  actual  change  in  nonlabor 
inputs.  Instead,  it  implidtly  assumes 
that  nonlabor  inputs  would  grow  at  the 
rate  necessary  to  produce  an  economy- 
wide  multifactor  measure  that  is 
equivalent  to  the  current  MEI 
productivity  adjustment.  That  implidt 
assumption  is  less  predse  than  a  direct, 
explicit  calculation. 

m  addition,  while  the  implidt 
approach  produced  an  MEI  productivity 
adjustment  in  most  years  that  was 
reasonably  consistent  with  ovwall 
multifactor  productivity  growth,  it  now 
appears  less  consistent  with  the  actual 
change  in  nonlabor  inputs  in  the 
economy.  In  recent  years,  economy- 
wide  labor  productivity  has  grown  very 
rapidly.  This  acceleration  is  partly  the 
result  of  major  investments  in 
computers  (a  nonlabor  input)  that  have 
help«d  create  a  more  productive  work 
force.  Also,  the  Bureau  of  Econonuc 
Analysis  (BEA)  has  adopted 
methodological  changes  in  accounting 
for  computer  software  purchases  in 
measuring  GDP.  These  changes  have 
significantly  increased  the  measured 
historical  growth  rates  in  real  GDP  and 
labor  productivity.  As  a  result  of  these 
developments,  the  MEI  productivity 
adjustment  based  on  labor  productivity 
applied  only  to  the  labor  portion  of  the 
MEI  has  increased  very  rapidly.  Since 
the  multifactor  definition  is  an  explidt 
calculation  of  the  change  in  economic 
output  relative  to  the  change  in  both 
labor  and  nonlabor  inputs,  it  better 
reflects  the  trend  changes. 

Finally,  as  noted  previously,  our 
preliminary  estimates  of  physician- 
specific  productivity  suggest  a  current 
growth  pattern  that  is  similar  to  growth 
in  multilBctor  productivity  in  the 
economy  overall.  In  consideration  of  the 
economic  theory  underlying 
productivity  measiuemeht,  especially  in 
view  of  the  recent  developments  in 


labor  versus  nonlabor  economic  input 
growth  trends,  we  concluded  that  using 
a  multifactor  productivity  adjustment  is 
superior  to  the  current  methodology  for 
adjustment  for  productivity  in  the  MEI. 

•  Option  3 — r.hanging  to  using 
economy-wide  multifactor  productivity. 

One  option  for  adjusting  for 
productivity  gains  in  the  MEI  would  be 
to  continue  to  use  an  economy-wide 
productivity  measure,  but  to  use 
multifactor  productivity  applied  to  the 
entire  index,  instead  of  labor 
productivity  applied  to  the  labor  portion 
of  the  MEI.  As  noted  previously,  this 
approach  was  recommended  by 
MedPAC  in  its  March  2002  Report  to  the 
Congress.  This  option  woidd  bistter 
satisfy  the  theoretical  requirements  of 
an  output  price,  in  this  case  the  MEI.  by 
explidtly  reflecting  the  productivity 
gains  bom  all  inputs.  In  addition,  the 
use  of  economy-wide  multifactor 
productivity  would  still  be  consistent 
with  the  MEI's  use  of  economy-wide 
wages  as  a  proxy  for  physidan  earnings. 
While  annual  multifurtor  productivity 
can  fluctuate  considerably,  though 
usuaUy  less  than  labor  productivity, 
using  a  moving-average  would  produce 
a  relatively  stable  and  predidable 
adjustment. 

Each  expert  with  whom  we  consulted 
believed  that  using  a  multifador 
productivity  measure  was  theoretically 
superior  to  the  existing  method  because 
it  refleded  the  actual  dianges  in 
nonlabor  inputs  instead  of  reflecting  an 
iniplidt  assumption.  They  also  believed 
that  the  lack  of  timely  data  on 
multifador  productivity  was  not  as 
important  as  would  have  appeared 
initially.  Instead,  the  experts  believed  it 
was  more  appropriate  that  the 
adjustment  be  based  on  a  long-run 
average  that  was  stable  and  predictable 
rather  than  on  annual  changes  in 
productivity.  Thus,  if  a  long-run  average 
were  used,  the  increased  lag  time 
assodated  with  the  availability  of 
published  data  on  multifactor 
productivity  would  become  less 
significant.  Finally,  one  expert  believed 
that  rhanging  to  economy-wide 
multifador  productivity  applied  to  the 
entire  MEI  would  make  it  easier  to 
understand  the  magnitude  of  the 
productivity  adjustment. 

Use  of  multifador  productivity  to 
adjust  the  MEI  poses  two  concerns. 
First,  multifactor  productivity  is  much 
harder  to  measiue  than  labor 
productivity.  Economic  inputs  other 
than  labor  hoiirs  can  be  very  difficult  to 
identify  and  calculate  properly.  The 
experts  at  BLS,  however,  have 
adequately  overcome  these  difficulties, 
and  we  are  satisfied  that  their  official 
published  measurements  are  sound  for 
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the  purpose  at  hand.  Moreover,  use  of 
a  10-year  moving  average  increase  helps 
to  mitigate  any  remaining  measurement 
variation  from  year  to  year. 

The  second  concern  relates  to  the 
timeliness  of  the  data.  BLS  publishes 
multifador  productivity  levels  and 
changes  only  annually  (as  opposed  to 
the  quarterly  release  of  labor 
productivity  data)  and  with  an  extended 
time  lag  (about  1 V2  years).  These 
timeframes  arise  unavoidably  from  the 
difficulties  of  measurement  mentioned 
above,  but  imply  that  the  timeframe  of 
data  used  to  adjust  the  MEI  would  not 
match  that  of  the  historical  data  on 
wages  and  prices  imderlying  the  MEI. 
For  the  CY  2003  physician  payment 
update,  for  example,  we  would  use  data 
on  wages  and  prices  through  the  second 
quarter  of  CY  2002,  but  would  have  to 
use  multifactor  productivity  data  only 
through  CY  2000.  Although  the 
misalignment  of  data  periods  is  a 
concern,  we  believe  it  is  a  reasonable 
trade-off  in  view  of  the  improvement 
offered  by  the  explicit  measurement  of 
nonlabor  inputs.  Also,  since  use  of  a  10- 
year  moving  average  is  intended  to 
reduce  fluctuations  and  provide  a  more 
stable  level  of  the  productivity 
adjustment,  availability  of  the  most 
recent  data  is  of  less  importance. 

The  10-year  moving  average  percent 
change  in  economy-wide  multifactor 
productivity  that  would  be  used  for  the 
CY  2003  update  (historical  data  through 
CY  2000)  is  currently  estimated  at  0.8 
percent.  Our  preliminary  internal 
analysis  of  physician-specific 
productivity  gains  suggests  that  these 
economy-wide  multifactor  measures  are 
somewhat  consistent  with  those  trends. 
Thus,  using  economy-wide  multifactor 
productivity  for  MEI  productivity 
adjustment  theoretically  would  be 
superior  to  using  labor  productivity 
growth  applied  to  the  labor  portion  of 
the  MEI.  In  addition,  the  use  of  a  10- 
year  moving  average  would  help 
alleviate  the  lag  in  the  availability  of  the 
data.  Lastly,  the  current  10-year  moving 
average  growth  in  economy-wide 
multifador  productivity  appears  to  be 
within  the  range  we  have  estimated  for 
physician-specific  multifador 
productivity.  One  possible  weakness  of 
using  economy-wide  multifactor 
productivity  is  that  it  does  not  refled 
physidan-specific  measures,  whereas 
the  existing  methodology  reflects  the 
distribution  of  labor  and  nonlabor 
inputs  used  in  the  production  of 
physician  services.  In  practice,  however, 
the  balance  between  these  factors  of 
production  is  not  substantially  different 
for  physician  practices  versus  the 
overall  economy. 


•  Option  4 — Changing  to  using 
economy-wide  multifador  productivity 
with  physician-specific  input  weights. 

Another  option  we  explored  was 
using  economy-wide  labor  and  capital 
productivity  measures  (which,  when 
weighted  together,  produce  multifador 
productivity),  but  with  physician- 
specific  input  weights.  This  method 
would  better  refled  the  proportion  of 
labor  and  capital  inputs  used  by 
physicians,  yet  still  refled  the  explicit 
contribution  to  productivity  of  labor  and 
nonlabor  inputs.  The  experts  with 
whom  we  discussed  this  option  thought 
it  was  theoretically  consistent  with  a 
measure  of  multifactor  productivity, 
even  though  different  productivity 
measiues  would  be  applied  to  different 
components  of  the  Kffil. 

As  noted  above,  the  labor  and  capital 
shares  for  the  overall  economy  do  not 
appear  to  vary  enough  from  the 
physician-specific  shares  in  the  MEI  to 
result  in  a  significantly  different 
measure.  A  weakness  of  this  method  is 
that  the  BLS  capital  productivity  series 
is  not  widely  used  or  cited;  therefore, 
we  are  unsure  of  the  accuracy  and 
reliability  of  this  measiu«.  This  method 
also  adds  another  layer  of  complexity  to 
the  formula,  however,  making  it  more 
difficult  to  understand  the  adjustment. 
We  would  prefer  that  any  method  we 
choose  be  straightforward  so  that 
everyone  can  readily  understand  the 
adjustment.  Overall,  we  believe  that  this 
method  does  not  provide  enough  of  a 
technical  improvement  to  justify  the 
added  complexity  that  would  be 
required  to  implement  it. 

•  Option  5 — Adjusting  productivity 
using  a  "Policy  Standard". 

In  its  March  2002  Report  to  the 
Congress,  MedPAC  suggested 
establishing  a  policy  target  for  the 
productivity  adjustment.  Under  this 
methodology,  the  level  of  the  policy 
target  would  be  based  on  the 
productivity  gains  that  we  believe 
physicians  could  attain.  This  level 
woiild  be  set  through  policy  and  would 
likely  be  based  on  a  long-run  average  of 
either  economy-wide  labor  or 
multifactor  productivity  (but  coidd 
reflect  other,  possibly  judgmental, 
fadors).  Generally,  the  level  of  the 
policy  standard  would  remain  constant 
for  several  years;  periodically,  the 
policy  target  would  be  reviewed,  and 
possibly  adjusted. 

Some  of  the  experts  we  consulted 
believed  that  a  policy  target  would 
lessen  the  volatility  of  the  adjustment 
since  the  target  would  not  be  changed 
often.  Conversely,  others  noted  the 
large,  abrupt  changes  that  could  result  if 
■  actual  economic  performance  deviated 
from  the  policy  standard  requiring 


subsequent  adjustments  to  the  standard. 
Some  believed  that  this  method  adjusts 
for  the  problem  of  precisely  measuring 
productivity.  If  we  used  a  policy 
standard  we  could  avoid  having  to 
develop  an  exad  measure.  Using  a 
policy  target,  however,  may  appear 
arbitrary  without  a  theoretical  basis  to 
support  its  use. 

Tne  policy  target  recommended  by 
MedPAC  was  0.5  percentage  points  per 
year.  Its  justification  for  this  number 
was  the  fad  that  the  long-run  average  of 
economy-wide  multifactor  productivity 
was  close  to  0.5  percent  (the  most  recent 
10-year  average  is  now  0.8  percent).  We 
do  not  believe  this  is  a  preferred  option 
for  adjusting  the  MEI  for  productivity 
improvements.  Our  preference  is  to  use 
a  long-term  data-based  approach  that 
will  produce  results  that  are  not 
inconsistent  with  a  policy  standard  and 
that  will  automatically  refled  changes 
in  actual  economic  performance  over 
time,  and  not  through  abrupt  periodic 
large  adjustments.  Thus,  we  conclude 
that  a  policy  target  does  not  provide  an 
improvement  over  any  of  the  data-based 
methodologies. 

•  Option  6 — ^Eliminate  Productivity 
Adjustment  bom  the  MEI. 

Questions  are  raised  occasionally  as 
to  the  possibility  of  eliminating  the 
productivity  adjustment  bom  die  MEI. 
We  did  not  consider  this  to  be  a  viable 
option.  Our  research  concluded  that 
adjusting  for  productivity  in  the  MEI  is 
necessary  to  have  a  technically  corred 
measure  of  an  output  price  increase,  free 
of  double-counting  the  impad  of 
productivity.  Every  expert  with  whom 
we  consulted  agreed  that  a  productivity 
adjustment  was  appropriate.  They 
believed  that  the  important  question  is 
which  adjustment  is  the  most 
appropriate.  Therefore,  we  conclude, 
again,  that  it  is  not  acceptable  for  the 
productivity  adjustment  to  be  removed 
frtim  the  MEI. 

d.  Use  of  a  Forecasted  MEI  and 
Productivity  Adjustment 

MedPAC,  in  its  March  2002  Report  to 
the  Congress,  recommended  the  use  of 
a  forecasted  MEI  value,  rather  than  the 
current  historical  increase.  However, 
implementation  of  this  option  raises 
several  legal  as  well  as  practical  issues. 
The  1972  Senate  Finance  Committee 
report  language  reflects  Congress'  intent 
that  the  MEI  should  "follow  rather  than 
lead"  overall  inflation.  Because  of  this, 
updates  to  the  physician  fee  schedule 
have  always  been  based  on  historical, 
rather  than  forecasted,  MEI  data.  In  this 
way,  increases  in  the  MEI  do  not  lead 
the  ciurent  measures  of  inflation  but 
follow  them  based  on  historical  trends. 
Furthermore,  at  the  time  of 
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implementation  of  the  SGR  system,  the 
Congress  specified  that  the  SGR  system 
should  use  the  MEI  that  existed  at  that 
time,  which  was  based  on  historical 
data  measures.  The  law  did  not 
recommend  or  specify  a  change  in  the 
MEI  methodology;  the  assumption  is 
that  the  Congress  was  satisfied  that  the 
MEI  was  functioning  as  designed. 

If  we  were  to  change  to  a  forecasted 
MEI  and  productivity  adjustment,  there 
are  also  seyeral  practical  issues  that 
would  need  to  be  addressed.  One  is  that 
changing  firom  a  historical-based  MEI  to 
a  projected  MEI  would  cause 
transitional  problems  because  there 
would  be  a  period  of  data  that  would 
not  be  accoimted  for  in  the  year  of 
implementation.  For  example,  the  CY 

2002  MEI  update  was  based  on 
historical  data  through  the  second 
quarter  of  2001.  If  we  were  to  use  a 
forecasted  MEI  in  the  update  for  CY 
2003,  the  changes  between  the  second 
quarter  of  2001  and  the  first  quarter  of 

2003  would  not  be  accounted  for  in  the 
update.  Finally,  changing  to  a  forecasted 
MEI  and  productivity  adjustment  raises 
additional  questions  about  correcting  for 


forecast  errors.  Based  on  these 

Eroblems,  we  will  continue  to  use 
istorical  data  to  make  updates  under 
the  physician  fee  schedule. 

e.  Proposed  Productivity  Adjustment  to 
the  MEI 

Based  on  the  research  we  conducted 
on  this  issue,  we  are  proposing  to 
change  the  methodology  for  adjusting 
for  productivity  in  the  MEI.  We  propose 
that  the  MEI  used  for  the  CY  2003 
physician  payment  update  reflect 
changes  in  the  10-year  moving  average 
of  private  nonfarm  business  (economy- 
wide)  multifector  productivity  applied 
to  the  entire  index.  The  current  method 
accoimts  for  productivity  by  adjusting 
the  labor  portion  of  the  MEI  by  the  10- 
year  moving  average  change  in  private 
nonfarm  business  (economy-wide)  labor 
productivity. 

We  propose  to  make  this  change 
because:  (1)  It  is  theoretically  more 
appropriate  to  explicitly  reflect  the 
productivity  gains  associated  with  all 
inputs  (both  labor  and  nonlabor):  (2)  the 
recent  growth  rate  in  economy-wide 
multifactor  productivity  appears  more 
consistent  with  the  ciurent  market 


conditions  facing  physicians:  and  (3)  the 
MEI  still  uses  economy-wide  wage 
changes  as  a  proxy  for  physician  wage 
changes.  We  believe  that  using  a  10-year 
moving  average  change  in  economy- 
wide  multifactor  productivity  produces 
a  stable  and  predictable  adjustment  and 
is  consistent  with  the  moving-average 
methodology  used  in  the  existing  MEI. 
We  propose  that  the  adjustment  be 
based  on  the  latest  available  actual 
historical  economy-vtride  multifactor 
productivity  data,  as  measured  by  BLS. 
Based  on  these  proposed  changes,  we 
currently  estimate  the  MEI  to  increase 
3.0  percent  for  CY  2003.  This  is  the 
result  of  a  3.8-percent  increase  in  the 
price  portion  of  the  MEI.  adjusted 
downward  by  a  0.8-percent  increase  in 
the  10-year  moving  average  change  in 
economy-wide  multifactor  productivity. 
Table  1  shows  the  detailed  cost 
categories  of  the  proposed  MEI  update 
for  CY  2003.  Since  the  current  estimate 
of  the  MEI  increase  for  CY  2003  is  based 
on  incomplete  historical  data,  it  may 
change  slightly  before  we  annoimce  the 
final  MEI  no  later  than  November  1, 
2002. 


Table  1.— Increase  in  the  Medicare  Economic  Index  Update  for  Calendar  Year  2003 


Cost  categories  and  price  measures 


OA 

CY2003 

Ms2 

percent 

changes 

n/a 

3.0 

rVa 

o.a 

100.0 

3.8 

54.5 

4.1 

44.2 

3.9 

10.3 

4.8 

45.5 

3.6 

16.8 

4.1 

12.4 

3.7 

4.4 

5.4 

11.6 

2.6 

4.5 

2.1 

3.2 

11.3 

1.9 

1.6 

7.6 

1.6 

1.3 

-2.9 

6.3 

2.5 

Medicare  Economic  Index  Total,  productivity  adiusled 

ProdudivMy:  10-year  moving  average  of  MuKHador  productivity,  private  nonfann  business  sector 

Medfeare  Economic  Index  Total,  wittwut  productivity  adjustment  

1.  Physician's  Own  Time  3 ~ — 

a.  Wages  and  Salaries:  Average  hourty  earnings  Private  nonfarm  „ > 

b.  Fringe  BenefMs:  Employmenl  Cost  Index.  benafKs.  private  nonfarm 

2.  Physician's  Practice  Expense' 

a.  Nonphysidan  Employee  Compensation 

1.  Wages  and  Salaries:  Employment  Cost  Index,  wages  and  salaries,  weighted  by  occupation 

2.  Fririge  Benefits:  Employment  Cost  Index,  fringe  benefits.  wtMe  collar 

b.  Office  Expense:  Consumer  Price  Index  for  Urt>an  Consumers  (CPMJ).  housing 

c.  Medteal  Materials  and  Supplies:  Producer  Price  Index  (PPI).  ethical  drugs/PPt.  surgical  appliances  and 
supplies/CPt-U.  medical  equipment  and  suppNas  (equally  weighted)  

d.  f*ro(essional  LiabiMy  Insurance:  CMS  professional  liability  Insurance  survey* 

e.  Medical  Equipment:  PPI,  medical  Instruments  and  equipment 

f.  Other  Professioral  Expense 

1.  Professional  Car  CP»-U,  private  transportation 

2.  Other  CPt-U.  aN  items  less  food  and  energy ~ - 


^  The  rales  of  historical  change  are  estimated  tor  ttie  12-month  period  ending  June  30,  2002.  which  is  the  period  used  for  computing  the  cal- 
endar year  2003  update.  The  price  proxy  values  are  based  upon  ttie  Mast  available  Bureau  of  Labor  Statistics  data  as  of  April  2002. 

'The  weights  shown  for  the  MEI  components  are  the  1996  base-year  weights,  which  may  not  sum  to  subtotals  or  totals  because  of  rounding. 
The  MEI  Is  a  fixed-weight.  Laapeyres-type  input  price  Index  whoee  category  weights  Indicate  the  dMribution  of  expendHures  among  the  Inputs  to 
physicians'  services  for  calendar  year  1996.  To  determine  the  MEI  lev«ri  for  a  glvsn  year,  the  price  proxy  level  for  each  component  is  multiplied 
by  its  1996  weight.  The  sum  of  these  products  (weights  muMpMed  by  the  price  index  levels)  over  all  cost  categories  yields  the  composite  MEI 
level  for  a  given  year.  The  annual  percent  change  in  the  MEI  levels  is  an  estimate  of  price  change  a>/«  time  for  a  fixed  martcet  basicet  of  inputs 
to  physicians'  services. 

^The  measures  of  productivity,  average  hourty  earnings.  Employment  Cost  Indexes,  as  wel  as  the  various  Producer  and  Consumer  Price  In- 
dexes can  be  found  on  the  Bureau  of  Labor  Statistics  website— /rt(py/MMs.Ms.0Ov. 

^Derived  from  a  CMS  survey  of  several  major  insurers  (ttie  latest  available  hislorical  percent  cftange  data  are  for  ttie  period  ending  second 
quarter  of  2002). 

n/a  Productivity  is  factored  into  the  MEI  compensation  categories  as  an  adjustment  to  the  price  variables:  therefore,  no  explicit  weight  exists 
for  produdivity  in  the  MEI. 
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2.  Sustainable  Growth  Rate  (SGR) 

Section  1848(f)(2)  of  the  Act  specifies 
a  formula  for  calculating  annual  SGR 
targets  for  Medicare  physicians' 
services.  The  formula  includes  four 
factors.  Section  1848(f)(2)(A)  of  the  Act 
specifies  that  the  first  factor  is  the 
Secretary's  estimate  of  weighted  average 
percentage  increase  in  fees  for  all 
physicians'  services.  We  have  calculated 
this  factor  as  a  weighted  average  of  the 
CY  2002  fee  increases  that  apply  for  the 
different  types  of  services  included  in 
the  definition  of  physicians'  services  for 
the  SGR-  (For  a  complete  list  of  these 
services  see  the  November  1,  2001 
Federal  Register  (66  FR  55316).)  Drugs 
furnished  in  a  physician's  office  that  are 
not  usually  self-administered  are 
generally  covered  "incident  to"  a 
physician's  service  under  section 
1861(s)(2)(A)  of  the  Act  and  included  in 
the  SGR.  In  the  past,  we  have  used  the 
MEI  as  an  approximation  of  the  drug 
price  increase.  In  the  final  revisions  we 
make  to  the  CY  2001  SGR  later  this  year, 
we  will  accoimt  for  drug  price  growth 
using  a  refined  methodology  that  uses 
grovvth  in  drug  prices  instead  of  the  MEI 
as  a  proxy.  In  addition,  we  will  account 
for  drug  price  growth  using  this  refined 
methodology  in  the  SGRs  for  CY  2002 
and  subsequent  years. 

Under  section  1848(d)  of  the  Act,  the 
update  for  any  year  is  equal  to  the  MEI 
increased  or  decreased  by  an  update 
adjustment  factor  determined  using  a 
statutory  formula.  The  statute  limits  the 
update  adjustment  factor  to  +3.0  and 
-  7.0  percentage  points.  On  March  1. 
2002,  we  provided  our  estimate  of  the 
CY  2003  physician  fee  schedule  update 
to  the  Medicare  Payment  Advisory 
Committee  (MedPAC)  and  made  this 
information  available  to  the  public.  We 
estimated  the  update  adjustment  factor 
would  be  - 13.1  percent.  If  the  only 
change  to  our  March  2002  estimate  was 
accounting  for  drug  price  growth  in  the 
SGR,  we  estimate  the  update  adjustment 
factor  would  be  - 12.8  percent.  Since 
the  statute  limits  the  update  adjustment 
factor  to  -  7.0  percent,  we  expect  the 
CY  2002  physician  fee  schedule  update 
to  equal  the  MEI  reduced  by  7.0 
percentage  points. 

D.  Pricing  of  Technical  Components 
(TC)  for  Positron  Emission  Tomography 
(PET)  Scans 

Currently  all  components  of  HCPCS 
code  G0125,  Lung  image  PET  scan,  are 
nationally  priced.  However,  the 
technical  component  (TC)  and  global 
value  for  all  other  PET  scans  are  carrier 
priced.  To  keep  pricing  consistent  with 
other  PET  scans,  we  propose  to  have  the 


carriers  price  the  TC  and  global  values 
of  HCPCS  code  G0125. 

E.  Enrollment  of  Physical  and 
Occupational  Therapists  as  Therapists 
in  Private  Practice 

In  the  November  2, 1998  final  rule  (63 
FR  58814),  we  defined  private  practice 
for  physical  therapists  (PTs)  or 
occupational  therapists  (OTs)  to  include 
a  therapist  whose  practice  is  in  an — 

•  Unincorporated  solo  practice; 

•  Unincorporated  partnership;  or 

•  Unincorporated  group  practice. 
Private  practice  also  includes  an 

individual  who  is  furnishing  therapy  as 
an  employee  of  one  of  the  above,  a 
professional  corporation,  or  other 
incorporated  therapy  practice.  Some 
carriers  and  fiscal  intermediaries  have 
interpreted  the  regulation  to  mean  that 
occupational  and  physical  therapists 
employed  by  physicians  cannot  be 
enrolled  as  therapists  in  private 
practice.  In  these  carrier  areas,  therapy 
services  provided  in  a  physician's  office 
must  instead  be  billed  as  incident  to  a 
physician's  service. 

A  specialty  society  representing 
occupational  therapists  has  requested 
that  carriers  be  able  to  enroll  OTs  in 
physician-directed  groups  as 
occupational  therapists  in  private 
practice.  A  group  representing  PTs 
believes  that  provider  numbers  should 
be  issued  only  to  PTs  working  as 
employees  in  practices  owned  and 
operated  by  therapists. 

We  are  proposing  to  clarify  national 
policy-^we  would  allow  carriers  to 
eiut)ll  therapists  as  physical  or 
occupational  therapists  in  private 
practice  when  they  are  employed  by 
physician  groups.  We  believe  that  this 
would  reflect  actual  practice  patterns 
and  would  permit  more  flexible 
employment  opportunities  for 
therapists.  We  also  believe  that  this 
would  increase  beneficiaries'  access  to 
therapy  services,  particularly  in  rural 
areas.  Therefore,  we  would  revise 
§§  410.59  and  410.60  to  reflect  this 
change. 

F.  Clinical  Social  Worker  Services 

Currently,  §410.73(b)(2)(ii)  states  that, 
for  purposes  of  billing  Medicare  Part  B, 
clinical  social  worker  (CSW)  services  do 
not  include  services  furnished  by  a  CSW 
to  an  inpatient  of  a  Medicare- 
participating  skilled  nursing  facility 
(SNF).  Under  this  rule,  CSWs  cannot 
receive  Medicare  Part  B  payment  for 
diagnostic  and  therapeutic  mental 
health  services  when  the  services  are 
furnished  to  patients  in  participating 
SNFs,  but  they  can  receive  payment  for 
these  same  mental  health  services  when 
furnished  in  most  other  settings. 


Additionally,  clinical  psychologists 
(CPs)  may  receive  Medicare  Part  B 
payment  for  these  same  diagnostic  and 
therapeutic  mental  health  services  when 
furnished  to  patients  in  participating 
SNFs.  The  effective  date  of  the  rule  that 
precluded  Medicare  Part  B  payment  to 
CSWs  for  services  furnished  to  patients 
in  participating  SNFs  was  )une  22, 1998. 
However,  the  provisions  under  this  rule 
were  suspended  for  two  years  beyond 
the  effective  date.  Accordingly,  these 
provisions  that  terminated  payment  for 
CSW  services  in  the  SNF  setting  were 
delayed  until  June  22,  2000. 
Aimouncement  of  the  two-year 
suspension  of  the  provisions  was  made 
in  a  letter  signed  by  the  Administrator 
to  the  National  Association  of  Social 
Workers  rather  than  publishing  it  in  the 
Federal  Register. 

In  order  to  redress  this  issue,  on 
October  19,  2000,  we  published  a  notice 
of  proposed  rulemaking  in  the  Federal 
Register  (65  FR  62681),  in  which  we 
proposed  to  pay  CSWs  for  CPT 
psychiatry  codes  90801,  90802,  90816. 
90818,  90821,  90823,  90826,  90828, 
90846,  90847,  90853,  and  90857  when 
furnished  to  patients  in  participating 
SNFs  who  are  not  in  a  covered  Part  A 
stay.  At  this  time,  we  are  reprinting  oiu 
proposal  to  allow  CSWs  to  bill  for  the 
listed  CPT  psychiatry  codes  when 
furnished  to  patients  in  participating 
SNFs  who  are  not  imder^a  covered  Part 
A  stay.  Since  we  have  already  received 
comments  on  our  previously  published 
proposed  rule  both  supporting  and 
opposing  our  proposal,  we  are  not  now 
seeking  comments  in  this  proposed  rule. 
However,  we  will  respond  to  the 
comments  already  received  on  the  issue 
of  CSW  services  provided  to 
beneficiaries  in  SNFs  when  we  publish 
this  year's  physician  fee  schedule  final 
rule. 

G.  Medicare  Qualifications  For  Clinical 
Nurse  Specialists 

Section  4511(d)(3)(B)  of  the  Balanced 
Budget  Act  of  1997  (Pub.  L.  105-33) 
(BBA)  defined  a  clinical  nurse  specialist 
as  an  individual  who — 

(i)  Is  a  registered  nurse  and  is  licensed 
to  practice  nursing  in  the  State  in  which 
the  clinical  nurse  specialist  services  are 
performed;  and 

(ii)  Holds  a  master's  degree  in  a 
defined  clinical  area  of  ntusing  from  an 
accredited  educational  institution. 

When  implementing  the  regulation  for 
this  benefit,  we  added  a  provision 
requiring  that  a  CNS  must  be  certified 
by  the  American  Nurses  Credentialing 
Center  (ANCC).  It  has  recently  been 
pointed  out  to  us  that  the  ANCC  does 
not  provide  certification  for  CNSs  who 
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specialize  in  fields  such  as  oncology, 
critical  care,  or  rehabilitation. 
We  are  proposing  to  revise 
§  410.76(b)(3)  to  read  as  follows:  "Be 
certified  as  a  clinical  nurse  specialist  by 
a  national  certifying  body  that  has 
established  standards  for  clinical  niuse 
specialists  and  that  is  approved  by  the 
Secretary."  This  revision  would  be 
consistent  with  certification  criteria  for 
nurse  practitioners. 

H.  Process  to  Add  or  Delete  Services  to 
the  Definition  of  Telehealth 

1.  Backgroimd 

Effective  October  1,  2001,  section 
1834(m)  of  the  Act  provides  for  an 
expansion  of  the  definition  of  a 
Medicare  telehealth  service.  The  law 
defines  telehealth  services  as 
professional  consultations,  office  and 
other  outpatient  visits,  and  office 
psychiatry  services  (identified  as  of  July 
1,  2000,  by  Ha»CS  codes  99241-99275, 
99201-99215,  90804-90809  and  90862) 
and  any  additional  service  specified  by 
the  Secretary.  In  addition,  the  law 
requires  the  Secretary  to  establish  a 
process  for  adding  or  deleting  services 
to  the  list  of  telehealth  services  on  an 
annual  basis. 

In  this  proposed  rule,  we  are 
proposing  (1)  to  establish  a  process  for 
adding  or  deleting  services  m>m  the  list 
of  telehealth  services,  and  (2)  to  add 
specific  services  to  the  list  of  telehealth 
services  for  CY  2003. 

To  evaluate  services  that  may  be 
appropriate  for  Medicare  telehealth,  we 
would  accept  requests  for  adding 
services  to,  or  deleting  services  from, 
the  list  of  Medicare  telehealth  8«vices. 
We  would  accept  proposals  from  any 
interested  individuals  or  organizations 
bom  either  the  public  or  the  private 
sectors,  for  example,  from  medical 
specialty  societies,  individual 
physicians  or  practitioners,  hospitab. 
and  State  or  Federal  agencies.  (We  may 
also  generate  additions  or  deletions  of 
services  internally.)  We  would  post 
instructions  on  our  website  outlining 
the  steps  necessary  to  submit  a 
proposal.  Information  on  applying  for  a 
new  HCPCS  code  may  be  foimd  on  our 
website  at  www.hcfa.gov/Medicare/ 
hcpcs.htm.  then  select  "HCPCS  Ckxling 
Request  Information." 

Each  proposal  would  have  to  address 
the  items  outlined  below. 

•  Name(s),  addre8s(es)  and  contact 
information  of  the  requestor. 

•  The  HCPCS  code(s)  that  describes 
the  service(s)  proposed  for  addition  or 
deletion  to  the  list  of  Medicare 
telehealth  services.  If  the  requestor  does 
not  know  the  applicable  HCPCS  code, 
the  request  should  include  a  description 


of  services  furnished  during  the 
telehealth  session. 

•  A  description  of  the  type(8)  of 
medical  professional(s)  providing  the 
telehealth  service  at  the  distant  site. 

•  A  detailed  discussion  of  the  reasons 
the  proposed  service  should  be  added  to 
the  definition  of  Medicare  telehealth. 

•  An  explanation  as  to  why  the 
requested  service  cannot  be  billed  under 
the  current  scope  of  telehealth  services, 
for  example,  the  reason  why  the  HCPCS 
codes  currently  on  the  list  of  Medicare 
telehealth  services  would  not  be 
appropriate  for  billing  the  service 
requested. 

•  An  application  for  a  new  HCPCS 
code  if  the  requestor  believes  that 
neither  the  HCPCS  codes  currendy  on 
the  list  of  telehealth  services  nor  any 
other  HCPCS  code  woidd  be  adequate 
for  describing  the  service  requested. 

•  If  available,  data  showii^  that  the 
use  of  a  telecommunications  system 
does  not  change  the  diagnosis  or 
treatment  plan  as  compared  to  the  face- 
to-face  delivery  of  the  service. 

•  If  available,  data  showing  that 
patients  who  receive  this  service  via  a 
telecommunications  system  are  satisfied 
with  the  service  that  is  delivered. 

2.  Categories  for  Additions 

We  would  assign  any  request  to  add 
a  service  to  the  definition  of  Medicare 
telehealth  services  to  one  of  the 
following  categories: 

•  Categoryifl:  Services  similar  to 
office  and  other  outpatient  visits, 
consultation,  and  office  psychiatry 
services.  We  would  review  these 
requests  to  ensure  that  the  services 
proposed  for  addition  to  the  list  of 
Medicare  telehealth  services  are  similar 
to  the  current  telehealth  services.  For 
example,  we  would  look  for  similarities 
between  the  proposed  and  existing 
telehealth  services  in  terms  of  the  roles 
of.  and  interactions  among,  the 
beneficiary,  the  physician  (or  other 
practitioner)  at  the  distant  site  and,  if 
necessary,  the  telepresenter.  We  would 
also  look  for  similarities  in  the 
telecommunications  system  used  to 
deliver  the  proposed  service,  for 
example,  the  use  of  interactive  audio 
and  video  equipment.  If  a  proposed 
service  meets  the  criteria  set  forth 
above,  we  would  add  it  to  the  list  of 
Medicare  telehealth  services. 

•  Category  #2:  Services  that  are  not 
similar  to  the  current  list  of  telehealth 
services,  for  example,  physical  therapy, 
services,  endoscopy  services,  and 
distant  monitoring  of  patients  in 
intensive  care  units.  Our  review  of  these 
requests  would  include  an  assessment 
of  whether  the  use  of  a 
telecommimications  system  to  deliver 


the  service  produces  similar  diagnostic 
findings  or  therapeutic  interventions  as 
compared  with  a  face-to-face  "hands 
on"  delivery  of  the  same  service.  In 
other  words,  the  discrete  outcome  of  the 
interaction  between  the  clinician  and 
patient  facilitated  by  a 
telecommunications  system  should 
correlate  well  with  the  discrete  outcome 
of  the  clinician-patient  interaction  when 
performed  face-to-fece. 

Requestors  shoiUd  submit  evidence 
indicating  that  the  use  of  a 
telecommunications  system  does  not 
affect  the  diagnosis  or  treatment  plan  as 
compared  to  a  face-to-face  delivery  of 
the  service.  If  the  evidence  shows  that 
the  proposed  telehealth  service  is 
equivalent  to  the  face-to-face  delivery  of 
the  service,  we  would  add  it  to  the  list 
of  telehealth  services.  However,  if  we 
determine  that  the  use  of  a 
telecommunications  system  changes  the 
nature  or  outcome  of  the  service,  for 
example,  the  nature  of  clinical 
intervention,  as  compared  with  the  face- 
to-face  delivery  of  the  service,  we  would 
view  the  request  as  a  request  for  a  new 
service,  rather  than  a  different  method 
of  delivering  an  existing  Medicare  - 
service.  Under  Medicare,  new  services: 
(1)  Must  fall  into  a  benefit  category;  (2) 
must  be  reasonable  and  necessary  in 
accordance  with  section  1862(a)(1)(A)  of 
the  Act:  and  (3)  must  not  be  specifically 
excluded  bom  covmage.  The  requestor 
would  have  the  option  of  applying  for 
a  national  coverage  determination. 
Information  on  applying  for  a  national 
coverage  determination  may  be  found 
on  our  website  at  http://www.hcfa.gov: 
then  select  "Coverage  Policies,"  then 
"Process." 

3.  Our  Review  of  Requests  to  Add 
Services 

Our  review  of  submitted  requests  to 
add  services  may  result  in  the  following 
outcomes: 

•  Adding  an  existing  HCPCS  code  to 
the  list  of  Medicare  telehealth  services. 

•  Determining  that  the  requested 
service  is  already  described  by  an 
existing  telehealth  service. 

•  Creating  a  new  HCPCS  code  to 
describe  the  requested  service  and 
adding  it  to  the  list  of  Medicare 
telehMlth  services. 

•  Requesting  further  information. 

•  Notifying  the  requestor  that  a 
national  coverage  determination  is 
necessary  before  a  decision  to  accept  or 
reject  a  proposal  can  be  made. 

•  Rejecting  the  request. 

4.  Deletion  of  Services 

We  may  choose  to  remove  a  service 
currently  on  the  list  of  Medicare 
telehealth  services.  We  would  remove  a 
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service  from  that  list  if,  upon  review  of 
the  available  evidence,  we  determine 
that  a  Medicare  telehealth  service  is  not 
safe,  effective,  or  medically  beneficial. 

5.  Implementation 

We  propose  to  make  additions  or 
deletions  to  the  list  of  Medicare 
telehealth  services  effective  on  a  CY 
basis.  We  would  use  the  annual 
physician  fee  schedule  proposed  rule 
published  in  the  summer  and  the  final 
rule  published  by  November  1  each  year 
as  the  vehicle  for  making  these  changes. 

We  will  accept  requests  for  adding 
services  to  the  list  of  Medicare 
telehealth  services  on  an  ongoing  basis; 
requests  must  be  received  no  later  than 
December  31  of  each  CY  to  be 
considered  for  the  next  proposed  rule. 

We  are  requesting  specific  comments 
on  this  approach  to  adding  or  deleting 
services  and  HCPCS  codes  to  the 
definition  of  telehealth  services. 

6.  Proposed  Addition  to  the  Definition 
of  Medicare  Telehealth  for  Calendar 
Year  2003 

■    Section  1834(m)  of  the  Act  defines 
Medicare  telehealth  services  as  office 
and  other  outpatient  visits,  consultation, 
and  office  psychiatry  services  as 
described  by  the  following  HCPCS 
codes:  99201-99215;  99241-99275; 
90804-90809;  and  90862.  We  stated  in 
the  CY  2002  final  rule  (66  PR  55283) 
that  we  believed  it  would  be 
inappropriate  to  expand  the  definition 
of  Medicare  telehealth  services  beyond 
the  services  explicitly  listed  in  the  Act 
until  we  have  developed  a  process  for 
adding  or  deleting  services. 

However,  after  further  review  of  the 
comments  submitted  in  response  to  the 
proposed  rule  for  CY  2002,  we  believe 
that  the  psychiatric  diagnostic  interview 
is  similar  to  the  Medicare  telehealth 
services  listed  in  the  statute. 
Specifically,  we  believe  this  service 
would  meet  the  criteria  set  forth  in 
Category  1  of  the  proposed  process  for 
adding  services. 

As  defined  by  CPT  2002,  a  psychiatric 
diagnostic  interview  includes  "a 
history,  mental  status,  and  a  disposition, 
and  may  include  communication  with 
family  or  other  sources,  ordering  and 
medical  interpretation  of  laboratory  or 
other  medical  diagnostic  studies." 
These  components  would  be 
comparable  to  an  initial  office  visit,  or 
consultation  services,  which  are 
currently  Medicare  telehealth  services. 
Additionally,  an  initial  psychiatric 
diagnostic  interview  is  typically  the  first 
step  in  treating  mental  illness  and  is 
required  before  psychotherapy  can 
begin.' Therefore,  we  propose  to  add 
psychiatric  diagnostic  interview 


examination  as  represented  by  HCPCS 
code  90801  to  the  list  of  Medicare 
telehealth  services. 

We  would  revise  §  410.78  and 
§  414.65  to  reflect  this  proposed 
addition  to  the  list  of  Medicare 
telehealth  services. 

I.  Definition  for  ZZZ  Global  Periods 

'  Services  with  ZZZ  global  periods  are 
add-on  services,  which  can  only  be 
billed  along  with  another  service.  The 
current  policy  associated  with  a  code 
with  a  global  indicator  of  ZZZ 
recognizes  only  the  incremental  intra- 
service  work  and  practice  expense 
associated  with  the  add-on  service.  Any 
pre-service  or  post-service  work 
associated  with  a  service  with  a  global 
indicator  of  ZZZ  is  considered 
accounted  for  in  the  base  procedure 
with  which  these  add-on  services  must 
be  billed.  « 

Several  specialties,  as  well  as  the 
RUC,  have  stated  that  some  add-on 
services  contain  separately  identifiable 
postservice  work  and  practice  expense. 
The  RUC  has  recommended  that  we 
revise  oiu  current  definition  of  the 
global  indicator  ZZZ  to  clarify  that  there 
may  be  postservice  work  associated 
with  a  limited  number  of  ZZZ  global 
services. 

Consistent  with  this  recommendation, 
we  propose  to  revise  the  current 
definition  of  a  ZZZ  global  period.  "ZZZ 
=  Code  related  to  another  service  and  is 
always  included  in  the  global  period  of 
the  other  service  (Note:  Physician  work 
is  associated  with  intra-service  time  and 
in  some  instances  the  post-service 
time)." 

We  plan  to  work  with  the  RUC  to 
identify  those  services  with  a  global 
period  of  ZZZ  that  also  have  separately 
identifiable  postservice  work. 

/.  Change  in  Global  Period  for  CPT  code 
77789  (Surface  Application  of  Radiation 
Source) 

The  RUC  has  suggested  a  change  in 
the  global  period  for  CPT  code  77789 
(surface  application  of  radiation  source) 
fitjm  a  90-day  global  period  to  a  000-day 
global  period.  We  agree  that  all  work  is 
provided  on  the  day  of  the  procedure 
and  no  other  visits  for  pre-  and  post-care 
are  necessary.  Theirefore,  we  are 
proposing  to  assign  a  000-day  global 
period  to  this  service.  We  have 
examined  this  code  and  believe  that  the 
current  work  value  acciu«tely  reflects  a 
000-day  global  period  and,  therefore, 
needs  no  adjustment.  We  would  adjust 
the  clinical  staff  practice  expense  inputs 
to  reflect  that  there  is  no  post-procedure 
visit.  The  supplies  and  equipment 
inputs  are  appropriate  for  a  000-day 
global  and  need  no  revision. 


K.  Technical  Change  for 
§410.61  (d)(l)(iii)  Outpatient 
Rehabilitation  Services 

The  occupational  therapists  have 
pointed  out  that  §410.61(d)(l)(iii) 
incorrectly  references  "physical" 
therapy  when  it  should  reference 
"occupational"  therapy.  Therefore,  we 
are  proposing  to  revise  §410.61(d)(l)(iii) 
to  correct  this  error. 

L.  New  HCPCS  G-Codes 

1.  Codes  for  Treatment  of  Peripheral 
Neuropathy 

Effective  for  services  furnished  on  or 
after  July  1,  2002,  Medicare  will  cover 
an  evaluation  (examination  and 
treatment)  of  the  feet  every  six  months 
for  individuals  with  a  documented 
diagnosis. 

G0245:  Initial  physician  evaluation  of 
a  diabetic  patient  with  diabetic  sensory 
neuropathy  resulting  in  a  loss  of 
protective  sensation  (LOPS)  which  must 
include  the  procedure  used  to  diagnose 
LOPS;  a  patient  history:  and  a  physical 
examination  that  consists  of  at  least  the 
following  elements — 

(a)  Visual  inspection  of  the  forefoot, 
hindfoot  and  toeweb  spaces; 

(b)  Evaluation  of  protective  sensation; 

(c)  Evaluation  of  foot  structure  and 
biomechanics; 

(d)  Evaluation  of  vascular  status  and 
skin  integrity: 

(e)  Evaluation  and  recommendation  of 
footwear;  and 

(f)  Patient  education. 

We  are  proposing  to  crosswalk  the 
work,  practice  expense,  and  malpractice 
RVUs  from  CPT  code  99202,  a  level  two, 
new  patient  office  visit  code.  We  are 
proposing  to  crosswalk  the  practice 
expense  inputs  from  CPT  code  99202 
and  revalue  the  practice  expense  RVU 
using  the  practice  expense  methodology 
once  we  have  utilization  for  these  codes. 

G0246:  Follow-up  evaluation  of  a 
diabetic  patient  with  diabetic  sensory 
neuropathy  resulting  in  a  loss  of 
protective  sensation  (LOPS)  to  include 
at  least  the  following,  a  patient  history 
and  physical  examination  that 
includes — 

(a)  Visual  inspection  of  the  forefoot, 
hindfoot  and  toeweb  spaces; 

(b)  Evaluation  of  protective  sensation; 

(c)  Evaluation  of  foot  structure  and 
biomechanics; 

(d)  Evaluation  of  vascular  status  and 
skin  integrity; 

(e)  Evaluation  and  recommendation  of 
footwear;  and 

(f)  Patient  education. 

We  are  proposing  to  crosswalk  the 
work,  practice  expense,  and  malpractice 
RVUs  from  CPT  code  99212,  a  level  two, 
established  patient  office  visit  code.  We 
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are  proposing  to  crosswalk  the  practice 
expense  inputs  firom  CPT  code  99212 
and  revalue  the  practice  exfiense  RVU 
using  the  practice  expense  methodology 
once  we  have  utilization  for  these  codes. 
G0247:  Routine  foot  care  of  a  diabetic 
patient  with  diabetic  sensory 
neuropathy  resulting  in  a  loss  of 
protective  sensation  (LOPS)  to  include  if 
present,  at  least  the  following — 

(a)  Local  care  of  superficial  woimds; 

(b)  Debridement  of  corns  and  calluses; 
and 

(c)  Trimming  and  debridement  of 
nails. 

We  are  proposing  to  crosswalk  the 
work,  practice  expense,  and  malpractice 
RVUs  from  CPT  code  11040, 
Debridement:  skin;  partial  thickness.  We 
are  proposing  to  crosswalk  the  practice 
expense  inputs  from  CPT  code  11040 
and  will  revalue  the  practice  expense 
RVUs  using  the  practice  expense 
methodology  once  we  have  utilization 
for  this  code. 

2.  Current  Perception  Sensory  Nerve 
Conduction  Threshold  Test  (SNCT) 

G0255:  Current  Perception  Threshold/ 
Sensory  Nerve  Conduction  Test,  (SNCT) 
per  limb,  any  nerve. 

We  have  created  a  G-code  that 
represents  SNCT  as  a  diagnostic  test 
used  to  diagnose  sensory  neuropathies. 
The  test  is  noninvasive  and  uses  a 
transcutaeous  electrical  stimulus  to 
evoke  a  sensation.  We  have  determined 
that  there  is  insufficient  scientific  or 
clinical  evidence  to  consider  the  use  of 
this  device  as  reasonable  and  necessary 
within  the  meaning  of  section 
1862(a)(1)(A)  of  the  Act,  and,  therefore. 
Medicare  will  not  pay  for  this  type  of 
test. 

3.  Positron  Emission  Tomography  (PET) 
Codes  for  Breast  Imaging 

Medicare  has  expanded  the  coverage 
indications  for  PET  scanning  to  include 
imaging  for  breast  cancer.  We  have 
created  codes  that  describe  staging  and 
restaging  after  or  prior  to  the  course  of 
treatment  of  breast  cancer.  We  have  also 
created  a  PET  scan  code  to  evaluate  the 
response  to  treatment  of  breast  cancer. 

PET  imaging  for  initial  diagnosis  of 
breast  cancer  and/or  surgical  planning 
for  breast  cancer  are  described  by  a  CPT 
code,  but  Medicare  will  not  cover  this 
diagnosis. 

G0252:  PET  imaging  for  initial 
diagnosis  of  breast  cancer  and/or 
siu^cal  planning  for  breast  cancer  (for 
example,  initial  staging  of  axillary 
lymph  nodes),  not  covered  by  Medicare. 
This  code  is  not  covered  by  Medicare 
because  there  is  a  national  non-coverage 
determination  for  initial  diagnosis  of 


breast  cancer  and  initial  staging  of 
axillary  lymph  nodes. 

G0253:  PET  imaging  for  breast  cancer, 
full  and  partial-ring  PET  scanners  only, 
staging/ restaging  after  or  prior  to  course 
of  treatment. 

G0254:  PET  imaging  for  breast  cancer, 
full  and  partial-ring  PET  scanners  only, 
evaluation  of  response  to  treatment, 
performed  during  course  of  treatment. 

We  are  proposmg  that  the  TC  and 
global  for  both  of  these  codes  be  carrier 
priced. 

For  both  procedure  codes  G0253  and 
G0254,  we  propose  to  make  the  PC  work 
RVU  equal  to  1.87.  There  are  no  direct 
inputs  for  PC  services.  We  propose  to 
use  practice  expense  RVUs  of  0.58  and 
malpractice  RVUs  of  0.07  for  these 
services. 

4.  Home  Prothrombin  Time 
International  Normalized  Ratio  (INR) 
Monitoring  for  Anticoagulation 
Management 

For  services  furnished  on  or  after  )uly 
1,  2002,  Medicare  will  cover  the  use  of 
home  prothrombin  time  or  INR 
monitoring  in  a  patient's  home  for 
anticoagulation  management  for 
patients  with  mechanical  heart  valves. 
A  physician  must  prescribe  the  testing. 
The  patient  must  have  been 
anticoagulated  for  at  least  three  months 
prior  to  use  of  the  home  INR  device;  and 
the  patient  must  undergo  an  education 
program.  The  testing  with  the  device  is 
limited  to  a  frequency  of  once  per  week. 

G0248:  Demonstration,  at  iiutial  use, 
of  home  INR  monitoring  for  a  patient 
with  mechanical  heart  valve(s)  who 
meets  Medicare  coverage  criteria,  under 
the  direction  of  a  physician:  includes: 
demonstration  use  and  care  of  the  INR 
monitor,  obtaining  at  least  one  blood 
sample  provision  of  instructions  for 
reporting  home  INR  test  results  and 
documentation  of  a  patient's  ability  to 
perform  testing. 

We  are  proposing  that  this  code  be 
assigned  no  work  RVUs  and  .01 
malpractice  RVUs.  For  the  practice 
expense  inputs,  we  are  proposing  75 
minutes  of  RN/LPN/MTA  staff  time;  a 
supply  list,  including  fova  test  strips, 
lancets  and  alcohol  pads,  a  patient 
education  booklet,  and  batteries  for  the 
monitor;  and  equipment,  consisting  of  a 
home  INR  monitor.  Using  these 
proposed  inputs  in  the  practice  expense 
methodology  will  produce  an  estimated 
practice  expense  RVU  of  2.92. 

G0249:  Provision  of  test  materials  and 
equipment  for  home  INR  monitoring  to 
patient  with  mechanical  heart  valve(s) 
who  meets  Medicare  coverage  criteria. 
Includes  provision  of  materials  for  use 
in  the  home  and  reporting  of  test  results 
to  physician:  per  4  tests. 


We  are  proposing  that  this  code  be 
assigned  no  work  RVUs  and  .01 
malpractice  RVUs.  For  the  practice 
expense  inputs,  we  are  proposing  13 
minutes  of  RN/LPN/MTA  staff  time,  a 
supply  list,  including  four  test  strips, 
lancets  and  alcohol  pads,  and 
equipment,  consisting  of  a  home  DMR 
monitor.  Using  these  proposed  inputs  in 
the  practice  expense  methodology  will 
produce  an  estimated  practice  expense 
RVU  of  2.08. 

G0250:  Physician  review/ 
interpretation  and  patient  management 
of  home  INR  test  for  a  patient  with 
mechanical  heart  valve(8)  who  meets 
other  coverage  criteria;  per  4  tests  (does 
not  require  face-to-face  service) 

We  are  proposing  that  this  code  be 
assigned  0.18  work  RVUs  and  .01 
malpractice  RVUs.  There  would  be  no 
direct  practice  expense  inputs  for  this 
code.  We  will  use  practice  expense 
methodology  to  develop  a  practice 
expense  RVU  that  will  reflect  indirect 
costs  of  the  physicians  performing  this 
service.  The  estimated  practice  expense 
RVU  will  equal  0.07. 

5.  Bone  Marrow  Aspiration  and  Biopsy 
on  the  Same  Date  of  Service 

We  are  proposing  to  create  a  new  G- 
code  that  reflects  a  bone  marrow  biopsy 
and  aspiration  procedure  that  is 
performed  on  the  same  date,  at  the  same 
encoimter,  through  the  same  incision. 
Because  it  is  our  understanding  that  the 
typical  case  involves  an  aspiration  and 
biopsy  through  the  same  incision,  we 
are  creating  a  G-code  to  reflect  this 
service.  If  the  two  procedures, 
aspiration  and  biopsy,  are  performed  at 
different  sites  (for  example,  contralateral 
illiac  crests,  stemum/illiac  crest,  two 
separate  incisions  on  the  same  iliac 
crest  or  two  patient  encounters  on  the 
same  date  of  service),  the  -59  modifier 
would  be  appropriate  to  use.  In  this 
instance,  the  CPT  codes  for  aspiration 
and  biopsy  would  each  be  used. 

GXXXX:  Bone  marrow  aspiration  and 
biopsy  performed  on  the  same  day. 

We  are  proposing  physician  work 
RVUs  of  1.56  and  malpractice  RVUs  of 
0.04.  We  propose  to  crosswalk  the 
practice  expense  inputs  from  CPT  code 
38220,  Bone  marrow  aspiration,  with 
the  assignment  of  an  additional  five 
minutes  of  clinical  staff  time.  Using 
these  proposed  inputs  in  the  practice 
expense  methodology  will  produce  an 
estimated  practice  expense  RVU  of  3.32 
in  the  nonlacility  setting.  The  practice 
expense  RVU  in  the  facility  setting  is 
estimated  at  0.60. 

M.  Endoscopic  Base  for  Urology  Codes 

Cystoscopy  and  treatment  CPT  codes 
52234.  52235.  and  52240  were 
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inadvertently  identified  in  the  Medicare 
Physician  Fee  Schedule  Database  as 
services  subject  to  multiple  procedural 
reductions  as  opposed  to  the  procedural 
reduction  rules  specific  to  endoscopic 
services.  Multiple  procedural  reduction 
rules  allow  full  payment  for  the  primary 
services  with  a  50  percent  reduction  to 
the  RVUs  for  each  additional  service. 
The  endoscopic  reduction  rules 
establish  payment  using  the  full  value  of 
the  highest  valued  endoscopic  service 
plus  the  difference  between  the  next 
highest  valued  service  and  the  base 
endoscopic  service.  The  inadvertent 
application  of  the  multiple  procediu-al 
reduction  as  opposed  to  the  endoscopic 
procedural  reduction  has  resulted  in  our 
overpaying  for  these  services.  We 
propose  applying  the  endoscopic 
reduction  rules  to  these  services  and 
have  identified  CPT  code  52000  as  the 
endoscopic  base  code  for  these  services. 

JV.  Physical  Therapy  and  Occupational 
Therapy  Caps  . 

Section  4541(c)  of  the  Balanced 
Budget  Act  of  1997  required  application 
of  a  payment  limitation  to  all 
rehabilitation  services  provided  on  or 
after  January  1, 1999.  llie  limitation  was 
an  annual  per  beneficiary  limit  of  $1500 
on  all  outpatient  physical  therapy 
services  (including  speech-language  - 
pathology  services).  A  separate  $1500 
limit  was  applied  to  all  occupational 
therapy  services.  (The  limitation 
amoimts  were  to  be.  increased  to  reflect 
medical  inflation.)  The  annual 
limitation  did  not  apply  to  services 
furnished  directly  or  under  arrangement 
by  a  hospital  to  an  outpatient  or  to  an 
inpatient  who  is  not  in  a  covered  Part 
A  stay. 

Section  221  of  the  Balanced  Budget 
Refinement  Act  of  1999  (Pub.  L.  106- 
113,  enacted  on  November  29, 1999) 
(BBRA)  placed  a  moratorium  on  the 
application  of  the  payment  limitation 
for  two  years  frt>m  January  1,  2000 
through  December  31,  2001.  Section  421 
of  the  Medicare,  Medicaid,  and  SCHIP 
Beneficiary  Improvement  and  Protection 
Act  of  2000  (Pub.  L.  106-554,  enacted 
on  December  21,  2000)  (BIPA),  extended 
the  moratoriiim  on  application  of  the 
limitation  to  claims  for  outpatient 
rehabilitation  services  with  dates  of 
service  January  1,  2002  through 
December  31,  2002.  Therefore,  the 
moratorium  applies  to  outpatient 
rehabilitation  claims  with  dates  of 
service  January  1,  2001  through 
December  31,  2002.  Outpatient 
rehabilitation  claims  for  services 
rendered  on  or  after  January  1,  2003  will 
be  subject  to  the  payment  limitation 
unless  Congress  acts  to  extend  the 
moratorium. 


m.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
ConsequenUy,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  imder  the  authority  of  the 
Paperwork  Reduction  Act  of  1995.- 

IV.  Response  to  Comments 

Because  of  the  large  numbm  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  major  comments  in  the 
preamble  to  that  document. 

V.  Regulatory  Impact  Analysis 

We  have  examined  the  impact  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 
1980  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Seciuity  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  l)enefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  must  be  prepared  for  proposed 
rules  with  economically  significant 
effects  (that  is,  a  proposed  rule  that 
would  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  in  any 
one  year,  or  would  adversely  afiiect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities).  We  have 
simulated  the  effect  of  the  proposed 
changes  to  practice  expense  RVUs 
described  earlier.  The  net  effiact  of  the 
changes  we  are  proposing  will  not 
materially  increase  or  decrease 
Medicare  expenditures  for  physicians' 
services  because  the  statute  requires  that 
changes  to  RVUs  cannot  increase  or 
decrease  expenditures  more  than  $20 
million.  Since  increases  in  payments 
.  resulting  frt>m  RVU  changes  must  be 
offset  by  decreases  in  payments  for 
other  services,  the  proposed  practice 
expense  changes  will  result  in  a 


redistribution  of  payments  among 
physician  specialties.  The  proposed 
changes  to  die  MEI  would  result  in 
Increases  in  Medicare  expenditiues  for 
physicians'  services  of  $150  Inillion  in 
fiscal  year  (FY)  2003,  $340  million  in 
FY  2004,  and  $550  million  in  FY  2005. 
Therefore,  this  proposed  rule  is 
considered  to  be  a  major  rule  because  it 
is  economically  significant,  and,  thus, 
we  have  prepared  a  regiilatory  impact 
analysis. 

The  RFA  requires  that  we  analyze 
regulatory  options  for  small  businesses 
and  other  entities.  We  prepare  a 
Regulatory  Flexibility  Analysis  unless 
we  certify  that  a  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  analysis  must  include  a  justification 
concerning  the  reason  action  is  being 
taken,  the  kinds  and  number  of  small 
entities  the  rule  affects,  and  an 
explanation  of  any  meaningful  options 
that  achieve  the  objectives  and  less 
significant  adverse  economic  impact  on 
the  small  entities. 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
for  any  proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of  ■ 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  z  sniall  rural  hospital 
as  a  hospital  that  is  located  outside  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

For  purposes  of  the  RFA,  physicians, 
nonphysicians,  and  suppliers  are 
considered  small  businesses  if  they 
generate  revenues  of  $6  million  or  less. 
Approximately  95  percent  of  physicians 
(except  mental  health  specialists)  are 
considered  to  be  small  entities.  There 
are  alxiut  700,000  physicians,  other 
practitioners  and  medical  suppliers  that 
receive  Medicare  payment  under  the 
physician  fee  schedule. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  We  have 
determined  that  this  proposed  rule  will 
have  no  consequential  effect  on  State, 
local,  or  tribal  governments. 

We  have  examined  this  proposed  rule 
in  accordance  with  Executive  Order 
13132  and  have  determined  that  this 
regulation  would  not  have  any  negative 
impact  on  the  rights,  roles,  or 
responsibilities  of  State,  local,  or  tribal 
governments. 
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We  have  prepared  the  following 
analysis,  which  together  with  the  rest  of 
this  preamble,  meets  all  assessment 
requirements.  It  explains  the  rationale 
for,  and  purposes  of,  the  rule,  detail^  the 
costs  and  benefits  of  the  rule,  analyzes 
alternatives,  and  presents  the  measures 
we  propose  to  use  to  minimize  the 
burden  on  small  entities.  As  indicated 
elsewhere  in  this  proposed  rule,  we 
propose  to  make  changes  to  the 
Medicare  Economic  Index,  refine 
resource-based  practice  based  practice 
expense  RVUs  and  make  a  variety  of 
other  minor  changes  to  our  regulations, 
payments  or  payment  policy  to  ensure 
that  our  payment  systems  are  updated  to 
reflect  changes  in  medical  practice  and 
the  relative  value  of  services.  We 
provide  information  for  each  of  the 
proposed  policy  changes  in  the  relevant 
sections  in  this  propbsed  rule.  As 
discussed  elsewnere  in  this  proposed 
rule,  the  provisions  of  this  proposed 
rule,  if  adopted,  would  only  change 
Medicare  payment  rates  for  physician 
fee  schedule  services.  While  this  rule 
would  allow  physical  and  occupational 
thwapists  that  are  employed  by 
physicians  to  separately  enroll  in  the 
Meidicare  program,  it  does  not  impose 
reporting,  recordkeeping  and  other 
compliance  requirements.  We  are 
unaware  of  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  proposed  rule.  The  relevant 
sections  of  this  proposed  rule  contain  a 
description  of  significant  alternatives. 

A.  Resource-Based  Practice  Expense 
Relative  Value  Units 

Under  section  1848(c)(2)  of  the  Act, 
adjustments  to  RVUs  may  not  cause  the 
amount  of  expenditures  to  differ  by 
more  than  $20  million  from  the  amount 
of  expenditures  that  would  have 
resulted  without  such  adjustments.  We 
are  proposing  several  changes  that 
would  result  in  a  change  of 
expenditures  that  would  exceed  $20 
million  if  we  made  no  offsetting 
adjustments  to  either  the  conversion 
factor  or  RVUs. 

With  respect  to  practice  expense,  our 
policy  has  been  to  meet  the  budget 
neutraUty  requirements  in  the  statute  by 
incorporating  a  rescaling  adjustment  in 
the  practice  expense  methodology.  That 
is.  we  estimate  the  aggregate  nimiber  of 
practice  expense  relative  values  that 
will  be  paid  under  current  and  proposed 
policy  in  CY  2003.  We  apply  a  uniform 
adjustment  factor  to  make  the  aggregate 
nxmiber  of  proposed  practice  expense 
relative  values  equal  the  number 
estimated  that  would  be  paid  under 
current  policy. 

Table  2  shows  the  specialty  level 
impact  on  payment  of  changes  being 


Proposed  for  CY  2003.  In  past  years,  we 
ave  shown  the  Medicare  payment 
impact  of  redistributive  changes  in 
RVUs  for  all  specialties  that  can  bill  for 
Medicare  physician  fee  schedule 
services.  We  included  some  of  the 
smaller  specialty  categories  in  closely 
related  larger  ones  and  have  shown 
payment  impacts  for  35  difiiarent 
specialty  categories.  For  this  proposed 
rule,  we  are  showing  separate  impacts 
for  49  difiinent  specialty  categories.  We 
are  separatdy  shovring  specialties  that 
have  more  than  $50  million  in  total 
Medicare  allowed  charges  for  physician 
fee  schedule  services.  We  are  changing 
the  way  we  illustrate  impacts  based  on 
comments  and  suggestions  that  have 
come  to  us  from  the  physician 
commtmity.  The  payment  impacts 
reflect  averages  for  each  specialty  based 
on  Medicare  utilization.  The  payment 
impact  for  an  individual  physician 
would  be  different  from  the  average, 
based  on  the  mix  of  services  the 
physician  provides.  The  average  change 
in  total  revenues  would  be  less  than  the 
impact  displayed  here  since  physicians 
furnish  services  to  both  Medicare  and 
non-Medicare  patients  and  specialties 
may  receive  sxibstantial  Medicare 
revenues  for  services  that  are  not  paid 
under  Uie  physician  fee  schedule.  For 
instance,  independent  laboratories 
receive  more  than  80  percent  of  their 
Medicare  revenues  from  clinical 
laboratory  services  that  are  not  paid 
under  the  physician  fee  schedules.  This 
table  shows  only  the  payment  impact  on 
physician  fee  sdiedule  services. 
We  modeled  the  impact  of  five 
changes  to  the  practice  expense 
methodology.  The  column  labeled 
"Input  Changes"  shows  the  efiiact  of 
proposed  changes  described  in  section 
n.  A.  As  indicated  in  that  section,  we 
are  making  several  changes  to  the  inputs 
that  are  used  to  value  several 
ophthalmology  and  thermotherapy 
procedures  and  Iontophoresis.  We  also 
revised  the  price  we  are  using  for  sterile 
water.  These  changes  will  result  in  very 
little  specialty  impact  with  a  small 
reduction  in  payment  to  optometry. 
The  column  labeled  "Staff  Time" 
shows  the  impact  of  our  proposal  to  use 
staff  time  in  place  of  average  staff  time 
in  creation  of  the  zero  physician  woric 
pool.  This  proposal  would  result  in 
increases  in  payment  for  services  that 
are  included  in  the  zero  physician  work 
pool  wdiile  broadly  distributing 
reductions  in  payments  to  all  other 
physician  fee  schedule  services. 

The  column  labeled  "Professional 
Technical  Changes"  refers  to  our 
proposal  to  char^  the  calculation  of  the 
practice  expense  RVUs  for  codes  with 
professional  and  technical  components. 


As  indicated  earlier,  we  are  proposing  to 
make  the  technical  component  value 
equal  the  diffisrence  between  the  global 
and  the  professional  component  for 
procedure  codes  that  are  not  included  in 
the  zero  physician  work  pool.  For 
procedure  codes  that  would  remain  in 
the  zero  physician  work  pool,  we  would 
continue  to  make  the  global  equal  the 
sum  of  the  professional  and  the 
technical  component  values. 

The  column  labeled  "Zero  Physician 
Work  Pool"  refers  to  our  proposal  to 
remove  several  services  from  the  zero 
physician  work  pool  based  on  requests 
from  the  physician  specialties  that 
perform  the  predominant  number  of 
services  for  a  given  femily  of  codes.  The 
practice  expense  RVUs  for  these  codes 
would  no  longer  be  determined  under 
the  zero  physician  work  methodology.  If 
the  services  have  professional  and 
technical  components,  the  professional 
component  practice  expense  RVU 
would  be  suDtracted  from  the  global 
practice  expense  RVU  to  determine  the 
technical  component  practice  value. 

The  column  labeled  "Multi- Year 
Utilization"  refers  to  our  proposal  to  use 
multiple  years  of  utilization  data  in  the 
practice  expense  methodology.  The 
figures  shown  in  Table  2  may  change  if 
we  make  any  changes  to  the  zero 
physician  work  pool  following  the 
consideration  of  public  comments. 

Several  physician  specialties  (Allergy/ 
Immunology.  Cardiology.  Hematology/ 
Oncology,  Interventional  Radiology. 
Radiation  Oncology.  Radiology)  that 
derive  a  significant  portion  oftheir 
Medicare  revenues  from  services 
affected  by  the  zero  {^ysidan  work  pool 
calculations  would  see  an  increase  in 
payment  fit>m  the  proposed  changes. 
Other  physician  specialties  would  see 
an  increase  in  payment  from  the  change 
to  the  practice  expense  RVUs  for 
professional  and  technical  component 
services  and/or  from  removing  services 
from  the  zero  physician  work  pool 
(neurology,  physical  medicine,  vascular 
surgery). 

Payments  to  pathology  would  be 
reduced  by  approximately  2  percent. 
This  is  largely  attributable  to  the  change 
in  the  practice  expense  RVU 
calculations  for  professional  and 
technical  component  services.  While 
payments  for  pathology  would  decline, 
as  we  noted  earlier,  since  it  is  fer  more 
common  for  our  carriers  to  receive  a 
global  than  a  technical-component-only 
bill,  we  believe  it  is  far  more  likely  that 
using  the  global  to  value  the  technical 
component  service  would  result  in  a 
payment  that  is  more  typical  of  the 
practice  expense  associated  with  the 
service.  We  reviewed  the  Medicare 
utilization  and  fot|iid  42.8  million 
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allowed  services  associated  with  a 
global  pathology  service  and  4.3  million 
for  the  technical  component  only. 
Several  other  specialties  may  also 
experience  small  reductions  in  aggregate 
pajrments  from  these  proposed  changes. 

As  a  result  of  changing  the  practice 
expense  RVU  calculation  for 
professional  and  technical  component 
services,  payments  for  physician  fee 
schedule  services  to  independent 
laboratories  would  decline  by 
approximately  8  percent.  However, 
physician  fee  schedule  services  accoimt 
for  approximately  17  percent  of  total 
Medicare  revenues  for  independent 
laboratories.  The  impact  on  total 
Medicare  revenues  from  this  reduction 
would  be  approximately  - 1  percent. 


The  figures  in  Table  2  may  change  if  we 
if  we  make  any  changes  to  the  zero 
physician  work  pool  following  the 
consideration  of  public  comments. 
The  net  effect  of  these  proposals 
would  also  increase  payments  for 
several  types  of  suppliers  that  provide 
services  that  are  affected  by  the  zero 
physician  work  pool  methodology. 
Payments  to  Independent  Diagnostic 
and  Treatment  Facilities  would  increase 
by  approximately  9  percent.  Portable  X- 
ray  suppliers  would  i-eceive  an 
approximate  increase  of  8  percent  in 
pa)rments  for  services  paid  under  the 
physician  fee  schedule.  However,  we 
would  note  that  only  about  47  percent 
of  Medicare  revenues  received  by 
portable  X-ray  suppliers  are  attributable 


to  physician  fee  schedule  services.  The 
other  Medicare  revenues  received  by 
portable  X-ray  suppliers  are  attributed 
to  the  transportation  of  X-ray  equipment 
paid  at  rates  determined  by  the 
Medicare  carrier.  Any  change  to  the 
rates  for  carrier  priced  services  woiild 
be  made  at  local  carrier  discretion.  The 
total  change  in  payments  (before 
application  of  the  estimated  4.4  percent 
reduction  to  the  physician  fee  schedule 
conversion  fector  discussed  next)  will 
be  about  3  percent. 

Table  2  shows  the  estimated  change 
in  pajrment  rates  based  on  provisions  of 
this  proposed  rule.  If  we  change  any  of 
these  proposals  following  our 
consideration  of  comments,  these 
figures  may  change. 


Table  2.— Impact  of  Practice  Expense  Changes  on  Total  Medicare  Allowed  Charges  by  Physician, 

Practitioner  and  Supplier  Subcategory 


Category 


Physicians: 

ALLERGY/IMMUNOLOGY  

anesthesiology 

CARDIAC  SURGERY 

CARDIOLOGY  

CLINICS 

DERMATOLOGY  

EMERGENCY  MEDICINE  

ENDOCRINOLOGY  

FAMILY  PRACTICE 

GASTROENTEROLOGY 

GENERAL  PRACTICE  

GENERAL  SURGERY 

GERIATRICS  

HEMATOLOGY/ONCOLOGY 

INFECTIOUS  DISEASE  

INTERNAL  MEDICINE  

INTERVENTIONAL  RADIOLOGY  .... 

NEPHROLOGY 

NEUROLOGY  

NEUROSURGERY  

OBSTETRICS/GYNECOLOGY  

OPHTHALMOLOGY  

ORTHOPEDIC  SURGERY  

OTOLARNGOLOGY  

PATHOLOGY 

PEDIATRICS  

PHYSICAL  MEDICINE 

PLASTIC  SURGERY  

PSYCHIATRY  > 

PULMONARY  DISEASE  

RADIATION  ONCOLOGY  

RADIOLOGY 

RHEUMATOLOGY  , 

THORACIC  SURGERY  

UROLOGY  

VASCULAR  SURGERY 

Ottwr  Practitioners: 

CHIROPRACTOR 

CLINICAL  PSYCHOLOGIST  

CLINICAL  SOCIAL  WORKER  

NURSE  ANESTHETIST  

NURSE  PRACTITIONER  

OPTOMETRY  

PHYSICAL/OCCUPATIONAL  THER- 
APY   


Medicare  al- 
lowed 
charges  ($ 
in  t)illions) 


$0.14 
1.17 
0.27 
4.28 
1.81 
1.43 
1.04 
0.20 
3.27 
1.25 
0.87 
1.94 
0.08 
0.90 
0.25 
6.42 
0.13 
1.03 
0.85 
0.35 
0.45 
3.69 
2.22 
0.63 
0.63 
0.05 
0.48 
0.23 
1.00 
1.07 
0.72 
3.12 
0.30 
0.44 
0.44 
0.34 

0.44 
0.38 
0.21 
0.35 
0.21 
0.50 

0.47 


Input 
changes 
(percent) 


Maximum 
staff  time 
(percent) 


Professional 
technical 
changes 
(percent) 


Zero  physi- 
cian work 
pool  (per- 
cent) 


Multi-year 
utilization 


Total 
(percent) 


2 

-1 
0 
1 
0 

-2 
0 
0 
0 

-1 

0 

-1 

0 

1 
-1 

0 

1 

-1 
-1 
-1 

0 

-1 

0 

0 

-2 

0 

1 
-1 

0 
0 
3 

2 
0 
0 

-1 

2 

-1 
1 
0 

-1 
0 

-2 
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Table  2.— Impact  of  Practice  Expense  Changes  on  Total  Medicare  Allowed  Charges  by  Physician, 

Practitioner  and  Supplier  Subcategory— Continued 


Category 


PHYSICIAN  ASSISTANTS  

PODIATRY 

Suppliers: 

DIAGNOSTIC  TREATMENT  FACIL- 
ITY   

INDEPENDENT  LABORATORY  

PORTABLE  XRAY  SUPPLIER 

ALL  OTHER 

TOTAL  


Medicare  al- 
lowed 
charges  ($ 
lit  biliiorts) 


0.17 
1.10 


0.35 
0.38 
0.06 
0.29 
49.21 


Input 
changes 
(percent) 


Maximum 
staff  tim6 
(percent) 


Professional 
tecfmical 
cfwnges 
(percent) 


Zero  physi- 
cian work 
pool  (per- 
cent) 


Multi-year 
utilization 


Total 
(percent) 


0 
-1 


8 
8 
0 
0 


In  previous  years,  we  have  not 
included  the  effect  of  the  physician  fee 
schedule  update  in  our  impact  tables. 
The  statutory  methodology  for  updating 
physician  rates  for  CY  2001  and 
subsequent  years  is  specified  in  section 
1848(d)(4)  of  the  Act.  Section  1848(d)(4) 
of  the  Act  indicates  that  physician  fee 
schedule  rates  are  updated-by  the  MET 
increased  or  decreased  by  an  "update 
adjustment  factor."  The  update 
adjustment  factor  reflects  a  comparison 
of  actual  and  target  expenditures  imder 
the  sustainable  growth  rate  system 
(SGR)  under  section  1848(f)  of  the  Act. 
If  actual  expenditures  exceed  target 
expenditures,  the  update  adjustment 
factor  is  negative.  If  actual  expenditures 
are  less  than  target  expenditures,  the 
update  adjustment  factor  is  positive. 
The  update  adjustment  foctor  is  limited 
to  +3.0  and  -  7.0  percentage  points.  We 
do  not  have  authority  to  change 
physician  fee  schedule  update  formula 
specified  in  statute.  Since  the 
application  of  the  update  cannot  be 
changed  through  the  rulemaking 
process,  we  have  not  shown  the  effect 
of  the  physician  fee  schedule  update  in 
our  impact  tables.  However,  public 
comment  indicates  an  interest  in  our 


illustrating  the  effect  of  the  update  on 
payments  to  physicians  in  the  impact 
section  of  our  resiilation. 

Consistent  with  the  requirements  of 
section  1848(d)(1)(E)  of  the  Act,  we 
made  an  estimate  of  the  physician  fee 
schedule  update  for  CY  2003  available 
to  the  Medicare  Payment  Advisory 
Commission  (MedPAC)  and  the  public 
on  March  1,  2002.  At  that  time,  we 
provided  our  latest  estimate  of  the  MEI 
for  CY  2003  and  indicated  that  the 
update  adjustment  factor  would  likely 
equal  the  -  7.0  percentage  point  limit 
established  in  statute.  That  is,  the  CY 
2003  update  would  equal  the  MEI 
reduced  by  7.0  percentage  points. 
Section  1848(d)(4)(F)  of  the  Act  requires 
the  update  to  be  reduced  by  an 
additional  -  0.2  percentaee  points. 

We  currently  estimate  tnat  the  CY 
2003  MEI  will  equal  2.3  percent  using 
an  adjustment  based  on  a  10-year 
average  economy-wide  labor 
productivity.  If  we  substitute  a  10-year 
average  economy-wide  multifactor 
productivity  as  proposed  in  this 
proposed  rule,  the  CY  2003  MEI  is 
estimated  to  be  3.0  percent.  Substituting 
multifactor  for  labor  productivity 
increases  the  MEI  by  0.7  percentage 
points.  We  believe  Uiat  it  remains  likely 


that  the  update  adjustment  factor  will 
equal  the  statutory  limit  of  -  7.0 
percentage  points  specified  in  section 
1848(d)(4)  of  the  Act.  Taking  the 
following  factors  into  accoimt,  we 
estimate  that  the  CY  2003  physician  fee 
schedule  update  will  equal  the  product 
of  the  following  3  factors: 

MEI    3.0%  (1.030) 

Update  Adjustment  Factor     -  7.0% 

(0.930) 
Legislative  Factor     -0.2%  (0.998) 
Update     -4.4%  (0.956) 

The  MEI  is  based  on  the  3  complete 
quarters  and  1  projected  quarter  of 
information  and  may  change  slightly 
before  we  announce  the  final  MEI  no 
later  than  November  1,  2002. 
Incorporating  the  estimated  update  with 
the  practice  expense  impacts  shown 
above  mil  produce  the  following 
estimated  impact  on  payments  for 
physician  fee  schedule  services.  Table  3 
shows  the  estimated  change  in  average 
payments  by  specialty  based  on 
provisions  of  this  proposed  rule  and  the 
estimated  physician  fee  schedule 
update.  If  we  change  any  of  these 
provisions  based  on  public  comment  or 
if  the  actual  MEI  is  different  than  oiu 
estimate,  these  figures  may  change. 


TABLE  3.— ESTIMATED  IMPACT  PRACTICE  EXPENSE  AND  UPDATE  ON  TOTAL  MEDICARE  ALLOWED  CHARGES  BY  SPECIALTY 


Specialty 


Physicians: 

ALLERGY/IMMUNOLOGY 

ANESTHESIOLOGY 

CARDIAC  SURGERY 

CARDIOLOGY  

CLINICS 

DERMATOLOGY 

EMERGENCY  MEDICINE 

ENDOCRINOLOGY 

FAMILY  PRACTICE  

GASTROENTEROLOGY  . 
GENERAL  PRACTICE  


Medicare  al- 

Combined 

lowed 

practice  ex- 

Estimated 

charges 
($in^ii- 

pense 
changes 

update 
(percent) 

Kons) 

(percent) 

$0.14 

2 

1.17 

-1 

—4.4 

0.27 

0 

-5.5 

4.28 

1 

-4.4 

1.81 

0 

-4.4 

1.43 

-2 

-4.4 

1.04 

0 

-4.4 

0.20 

0 

-4.4 

3.27 

0 

-4.4 

1.25 

-1 

-4.4 

0.87 

0 

-4.4 

Total 
(percent) 


-3 
-5 
-5 

-4 
-5 
-6 
-4 
-5 
-5 
-5 
-4 
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Table  3.— Estimated  Impact  Practice  Expense  and  Update  on  Total  Medicare  Allowed  Charges  by 

Specialty— Continued 


Specialty 


GENERAL  SURGERY 

geriatrics 

hematology/oncology 

INFECTIOUS  DISEASE  

INTERNAL  MEDICINE  

INTERVENTIONAL  RADIOLOGY  

NEPHROLOGY  

NEUROLOGY  

NEUROSURGERY  

OBSTETRICS/GYNECOLOGY  

OPHTHALMOLOGY  

ORTHOPEDIC  SURGERY  

OTOLARNGOLOGY  

PATHOLOGY  

PEDIATRICS  

PHYSICAL  MEDICINE  

PLASTIC  SURGERY 

PSYCHIATRY  

PULMONARY  DISEASE  

RADIATION  ONCOLOGY  

RADIOLOGY 

RHEUMATOLOGY  

THORACIC  SURGERY  

UROLOGY  

VASCULAR  SURGERY  

Other  Practitioners: 

CHIROPRACTOR 

CLINICAL  PSYCHOLOGIST  

CLINICAL  SOCIAL  WORKER  

NURSE  ANESTHETIST  

NURSE  PRACTITIONER  

OPTOMETRY 

PHYSICAL/OCCUPATIONAL  THERAPY 

PHYSICIANS  ASSISTANT 

PODIATRY  

Suppliers: 

DIAGNOSTIC  TREATMENT  FACILITY  . 

INDEPENDENT  LABORATORY  

PORTABLE  X-RAY  SUPPLIER 

ALL  OTHER 

TOTAL 


Medicare  al- 
lowed 
charges 
($  in  bil- 
lions) 


Comt)ined 
practice  ex- 
pense 
changes 
(percent) 


1.94 
0.08 
0.90 
0.25 
6.42 
0.13 
1.03 
0.85 
0.35 
0.45 
3.69 
2.22 
0.63 
0.63 
0.05 
0.48 
0.23 
1.00 
1.07 
072 
3.12 
0.30 
0.44 
1.28 
0.34 

0.44 
0.38 
0.21 
0.35 
0.21 
0.50 
0.47 
0.17 
1.10 

0.35 
0.38 
0.06 
0.29 


-1 
0 
1 

-1 
0 
1 

-1 
2 

-1 
0 

-1 
0 
0 

-2 
0 
1 

-1 
0 
0 
3 
2 
0 
0 

-1 
2 

-1 
1 
0 

-1 
0 

-2 
0 
0 

-1 

9 

-8 

8 

0 


Estimated 

update 

(percent) 


Total 
(percent) 


-4.4 
-4.4 
-4.4 
-4.4 
4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 

-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 
-4.4 

-4.4 
-4.4 
-4.4 

-4.4 


-5 

-5 
-3 
-5 

-5 
-4 
-5 

-1 

-5 

-5 

-5 

-5 

-5 

-6 

-4 

-3 

-5 

-5 

-4 

-3 

-3 

-4 

-4 

-4 

-3 

-5 

-4 
-4 
-5 
-5 
-4 
-5 
-5 
-5 

1 
-9 
-1 
-5 


49.21 


-4.4 


4.4 


Table  4  shows  the  impact  on 
payments  for  selected  high  volume 
procedures  of  all  of  the  changes 
previously  discussed.  This  table  shows 
the  combined  impact  of  the  change  in 
the  practice  expense  RVUs  and  the 
estimated  physician  fee  schedule  update 

Table  4.— Impact  of  Proposed  Rule 


on  total  payment  for  the  procedure. 
There  are  separate  columns  that  show 
the  change  in  the  facility  rates  and  the 
nonfacility  rates.  For  an  explanation  of 
facility  and  non-facility  practice 
expense  refer  to  §414.22(b)(5)(i).  The 
table  shows  the  estimated  change  in 


payment  rates  based  on  provisions  of 
this  proposed  rule  and  the  estimated 
physician  fee  schedule  update.  If  we 
change  any  of  the  provisions  following 
the  consideration  of  public  comments  or 
if  the  actual  MEI  is  different  than  our 
estimate,  these  figures  may  change. 


HCPCS 


11721 
17000 
27130 
27236 
27244 


MOD 


and  physician  fee  schedule  update  on  medicare  payment  for  selected 
Procedures 


DESC 


Debride  nail,  6  or  more  

Detroy  benign/premal  lesion 

Total  hip  arthroplasty 

Treat  thigh  fracture 

Treat  thigh  fracture 


Facility  payment 


Old 


$28.96 

32.94 

1.452.31 

1.113.85 

1.137.38 


New 


$27.34 

31.15 

1,376.62 

1.053.40 

1.074.86 


% 
Change 


-6 
-5 
-5 
-5 
-5 


Nonfacility  payment 


Old 


$36.92 

62.62 

N/A 

N/A 

N/A 


New 


% 
Change 


$34.95 
58.481 

r^A 

N/A 
N/A 


-5 
-7 
N/A 
N/A 
N/A 
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Table  4.— 4mpact  of  Proposed  Rule  and  Physician  ^ee  Schedule  Update  on  Medicare  Payment  for  Selected 

Procedures— Continued 


HCPCS 


MOD 


DESC 


Facility  payment 


Old 


% 
Change 


NonfaciNty  payment 


Old 


% 
Change 


27447 
33633 
36301 
43239 
45386 
21 
M 
67210 
71010 
71020 
76081 
78091 
76092 
78082 
77427 
78465 
88305 
90801 
90806 
90807 
90882 
90921 
90035 
92004 
92012 
92014 
92980 
92982 
93000 
93010 
93015 
93307 
93610 
98941 
99202 
99203 
99204 
96206 
99211 
96212 
99213 
99214 
99215 
99221 
99222 
99223 
99231 
99232 
99233 
99236 
99238 
99239 
99241 
99242 
99243 
99244 
99245 
99251 
99252 
99253 
99254 
99255 
99261 
99262 
99263 
99282 
99283 
99284 


26 
26 

26 

26 

26 
26 


26 
26 


Total  knee  aithroplasty 

CABG,  ailerlai.  single 

RechanneNng  o(  aftefy  ...r. 

Upper  01  endoacopy.  biopey 

Lesion  removal  colonoeoopy , 

After  cataract  laser  surgery 

Cattract  surg  w/id.  i  stage 

Treatment  of  retinal  lesion 

Chest  x-ray 

Chest  x-ray ^ 

Mammogram,  twih  breasts 

Mammogram,  both  breasts 

Mammogram,  screenirtg 

Mammogram,  screening 

Radiation  tx  management,  x5 

Heart  image  (3d),  multiple 

Tissue  exam  by  pathologist  

Psy  dx  interview  

Psytx,  off.  45-50  min  

Psytx.  off.  45-50  min  w/e&m  

Medication  management 

ESRD  related  services,  month  . 

Hemodialysis,  one  evaluation  

Eye  exam,  new  patient 

Eye  exam  established  pat 

Eye  exam  &  treatment  

Insert  itracoronary  stent  

Coronary  artery  dilation 

Electrocardiogram,  complete 

Electrocardiogram  report 

Cardiovascular  stress  lest 

Ect)o  exam  of  heart 

Left  heart  catheterization 

CNropractic  manipulation 

Office/outpatient  visit,  new  

Otfice/outpatient  visit,  new  

Office/outpatient  visit,  new  

Office/outpatient  visit,  new 

Office/outpatient  visit,  est 

Office/outpabent  visit,  est 

Office/outpatient  visit,  est 

Office/outpatient  visit,  est «. 

Office/outpatieni  visit,  est 

Initial  hospital  care  

Initial  hospital  care  

Initial  hospital  care  

Subsequent  hospital  care 

Subsequent  hospital  care 

Subsequent  hospital  care 

ObservAwsp  same  date 

Hospital  discftarge  day 

Hospital  discftarge  day !. 

Office  consultation „ 

Office  consultation j. 

Office  consultation < 

Office  consultation 

Office  consultation 

Initial  inpatient  cortsult 

Initial  inpatient  consult 

Initial  inpatient  consult 

Initial  inpatierTt  consult 

Initial  inpatient  consult ._. 

Follow-up  inpatient  corault 

Follow-up  inpatient  consult 

Follow-up  inpatient  consuN 

Emergency  dept  visit 

Emergency  dept  visit 

Emergency  dept  visit 


.514.21 

.827.34 

.061.36 

154.93 

287.78 

213.94 

669.32 

546.61 

9.06 

1122 

N/A 

43.44 

N^A 

36.48 

167.96 

74.93 

40.54 

137.19 

9122 

98.82 

40.33 

273.30 

76.38 

87.96 

36.84 

58.64 

790.59 

584.26 

N/A 

9.06 

N/A 

48.14 

230.59 

31.13 

45.61 

69.50 

102.81 

136.47 

&e8 

'23.17 

34.03 

56.11 

90.50 

65.16 

10824 

150.95 

32.56 

53.57 

76.38 

214.86 

8624 

90.88 

33.x 

68.06 

90.14 

133.58 

177.01 

34.75 

69.86 

95.20 

136.83 

188.80 

21.72 

43.44 

64.80 

26.43 

59.37 

92.67 


1.433.72 

1,742.75 

1.011.18 

146.73 

273.04 

203.83 

636.06 

519.09 

8.65 

1038 

N/A 

41.53 

N/A 

33.91 

159.88 

70.94 

38.41 

130.61 

87.55 

94.13 

43.95 

258.16 

71.98 

83.05 

33.91 

55.37 

748.18 

553.00 

N/A 

8.31 

N/A 

45.33 

218.02 

29.42 

43.26 

66.10 

97.93 

129.43 

8.31 

21.80 

32.53 

53.29 

86.82 

61.94 

102.78 

143.27 

30.80 

50.87 

72.33 

204.87 

62.98 

86.17 

31.15 

64.02 

85.48 

126.66 

167.84 

32.88 

66.10 

90.32 

129.77 

178.57 

20.76 

41.18 

61.25 

25.26 

56.75 

88.59 


-5 

-5 
-5 
-5 
-5 
-5 
-5 
5 
-4 
-7 
N/A 
-4 
N/A 
-4 
-5 
-5 
-5 
-5 
-4 
-5 
-5 
-6 
-6 
-6 
-5 
-6 
-5 
-5 
N/A 
-8 
N/A 
-6 
-5 
-5 
-5 
-5 
-5 
-5 
-4 
-6 
-4 
-5 
-5 
-5 
-5 
-5 
-5 
-5 
-5 
-5 
-5 
-5 
-6 
-6 
-5 
-5 
-5 
-5 
-5 
-5 
-5 
-5 
-4 
-5 
-5 
-4 
-4 
-4 


N/A 

N/A 

N/A 

354.75 

571.22 

229.50 

N/A 

603.08 

9.05 

11.22 

90.50 

43.44 

81.81 

35.48 

167.96 

74.93 

40.54 

144.80 

95.93 

103.53 

51.04 

273.x 

N/A 

123.44 

61.18 

91.22 

N/A 

N/A 

25.34 

9.06 

99.91 

48.14 

2X59 

35.48 

61.54 

91.95 

1X.68 

166.15 

X27 

X20 

X.32 

78.91 

115.84 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

47.06 

87.24 

115.84 

164.34 

212.85 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 


N/A 

N/A 

N/A 

316.x 

511.82 

219.40 

N/A 

575.15 

8.65 

10.x 

X.32 

41.53 

7821 

X.91 

159.x 

70.94 

X.41 

1X08 

92.05 

96.26 

48.45 

258.16 

N/A 

117.x 

X.48 

X.X 

N/A 

N/A 

25.x 

8.31 

1X01 

45.x 

218.02 

X.57 

X.14 

X.X 

123.x 

157.46 

19.x 

X.91 

47.76 

74.75 

1X.X 

r^A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

44.64 

82.x 

1X.X 

1X.X 

XI  .41 

N/A 

N/A 

N/A 

N/A 

N/A 

r^A 

N/A 
N/A 
N/A 
N/A 
N/A 


N/A 

N/A 

N/A 

-11 

-10 

-4 

N/A 

-5 

-4 

-7 

0 

-4 

-4 

-4 

-5 

-5 

-5 

-5 

-4 

-5 

-5 

-6 

N/A 

-5 

-4 

-5 

N/A 

N/A 

0 

-8 

0 

-6 

-5 

-5 

-6 

-6 

-5 

-5 

-6 

-6 

-5 

-5 

-6 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

-5 

-6 

-6 

-5 

-5 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
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TABLE  4.— IMPACT  OF  PROPOSED  RULE  AND  PHYSICIAN  FEE  SCHEDULE  UPDATE  ON  MEDICARE  PAYMENT  FOR  SELECTED 

PROCEDURES— Continued 


HCPCS 


992X 

99291 

99292 

99X1 

99302 

X303 

X311 

X312. 

99313 

X348 

993X 


MOD 


DESC 


Emergency  dept  visit 

Critical  care,  first  hour  .... 
Critical  care,  addl  X  min 

Nursing  facility  care 

Nursing  facility  care 

Nursing  facility  care 

Nursing  fac  care,  subseq 
Nursing  fac  care,  subseq 
Nursing  fac  care,  subseq 
Home  visit,  est  patient .... 
Home  visit,  est  patient .... 


Facility  payment 


Old 


144.x 

1X37 

X.82 

X.X 

X.72 

1X.27 

X.X 

49.x 

70.x 

t^A 

N/A 


l^ew 


1X.X 

1X.X 

94.13 

57.45 

76.x 

X.51 

28.72 

47.41 

67.48 

N/A 

N/A 


% 
Change 


-5 
-5 
-5 
-4 
-5 
-5 
-4 
-5 
-5 
N/A 
N/A 


Nonfacility  payment 


Old 


N/A 

2X87 

1X24 

70.23 

95.57 

118.73 

40.18 

61.x 

84.34 

73.x 

1X.52 


New 


N/A 

197.x 

101.x 

X.79 

91.01 

112.82 

X.41 

X.X 

X.29 

69.x 

157.46 


% 
Change 


N/A 
-5 
-7 
-5 
-5 
-5 
-4 
-5 
-5 
-5 
-5 


B.  Proposed  Productivity  Adjustment  to 
theMEI 

As  indicated  in  section  II.D  of  this 
proposed  rule,  we  are  proposing  to 
change  the  methodology  for  adjusting 
for  productivity  in  the  MEI.  We  propose 
that  the  MEI  used  for  the  CY  2003 
physician  payment  update  reflect 
changes  in  the  10-year  moving  average 
of  private  nonfarm  business  (economy- 
wide)  multifactor  productivity  applied 
to  the  entire  index.  The  prior  method 
accounted  for  productivity  by  adjusting 
the  labor  portion  of  the  Kffil  by  the  10- 
year  moving  average  change  in  private 
nonfarm  business  (economy-wide)  labor 
productivity.  Our  reasons  for  proposing 
this  change  and  the  alternatives  we 
considered  are  discussed  in  detail  in 
section  II.D. 

We  believe  that  we  have  developed  a 
revised  MEI  methodology  that  is 
technically  superior  to  the  current  MEI 
and  more  adequately  reflects  annual 
changes  in  the  cost  of  furnishing 
services  in  efficient  physicians' 
practices.  We  estimate  that  the  proposed 
changes  to  the  MEI  would  raise  the 
index  by  0.7  percentage  points  from  2.3 
percent  to  3.0  percent  for  CY  2003  based 
on  3  complete  quarters  and  1  projected 
quarter  of  information.  This  figure  may 
change  based  on  complete  data.  We 
estimate  that  this  proposed  change 
would  increase  Federal  expenditiires  by 
$150  million  in  FY  2003.  The  outyear 
impact  is  a  function  of  numerous 
economic  variables  that  fluctuate 
unpredictably.  Our  estimate  of  the 
impact  beyond  FY  2003  is  based  on 
projections  of  both  the  current  and 
proposed  revised  index.  We  estimate  the 
proposed  change  would  increase 
Federal  expenditures  by  $340  million  in 
FY  2004  and  $550  million  in  FY  2005. 

C.  Site  of  Service 

Relative  values  for  practice  expense 
are  determined  for  both  "facility"  and 


"nonfacility"  settings.  (See  Addendum 
B.)  We  propose  to  clarify  which  place  of 
service  codes  are  assigned  to  facility 
relative  values  and  which  place  of 
service  codes  are  assigned  to  nonfacility 
relative  values.  This  clarification  should 
benefit  physicians,  providers,  and 
MediccU'e  contractors  by  making  the 
payment  rules  clearer.  We  are  proposing 
to  update  facility  and  nonfacility 
designations  for  several  new  place  of 
service  codes  and  change  the 
designations  for  several  place  of  service 
codes  already  in  existence.  The  update 
for  the  new  place  of  service  codes  will 
have  no  effect  on  Medicare  spending. 
The  place  of  service  codes  in  which  we 
are  changing  the  designation  are 
infrequently  used  for  physician  fee 
schedule  services.  Any  effect  of  this 
proposal  would  result  in  very  minor 
redistribution  in  payment  among 
physician  fee  schedule  services  through 
the  practice  expense  budget-neutrality 
adjustments. 

D.  Pricing  of  Technical  Components 
(TC)  for  Positron  Emission  Tomography 
(PET)  Scans 

As  stated  earlier,  to  keep  pricing 
consistent  with  the  manner  in  which 
other  PET  scan  services  are  paid,  we  are 
proposing  a  change  bom  national 
pricing  to  having  the  carriers  price  the 
TC  and  global  value  for  HCPCS  code 
G0125  Liuig  Image  PET  scans.  The 
budgetary  impact  on  the  Medicare 
program  and  providers  would  be 
uncertain  since  we  do  not  know  the 
payment  amounts  that  carriers  would 
use  for  this  service. 

E.  Medicare  Qualifications  for  Clinical 
Nurse  Specialists  (CNSs) 

As  previously  stated,  we  are 
proposing  to  revise  regulations 
regarding  qualifications  for  CNSs  by 
allowing  flexibility  as  to  certifying 
bodies.  We  believe  this  change  would 


make  the  Medicare  requirements  more 
consistent  with  criteria  for  other 
practitioners.  We  also  believe  there 
would  be  additional  enrollment  of  CNSs 
that  would  qualify  for  Medicare 
enrollment.  We  expect  that  this 
proposal  would  have  little  effect  on 
Medicare  expenditures. 

F.  Process  To  Add  or  Delete  Services  to 
the  Definition  of  Telehealth 

We  are  proposing  a  process  for  adding 
or  deleting  services  from  the  list  of 
telehealth  services,  as  well  as  for  adding 
specific  services  to  the  list  for  CY  2003. 
There  are  no  costs  or  savings  to  the 
Medicare  program  associated  with  this 
proposal.  In  addition,  we  are  proposing 
to  add  psychiatric  diagnostic  interview 
examination,  as  represented  by  HCPCS 
code  90801 .  to  the  list  of  Medicare 
telehealth  services.  We  believe  this 
would  have  little  effect  on  Medicare 
expenditures. 

G.  Change  in  Global  Period  for  CPT         ^ 
Code  77789  (Surface  Application  of 
Radiation'Source 

We  are  proposing  a  change  in  the 
global  period  for  CPT  code  77789 
(siuface  application  of  radiation  source) 
from  a  9G-day  global  period  to  a  000-day 
global  period.  We  believe  physicians 
that  furnish  these  services  would  benefit 
from  this  change  because  it  would 
simplify  their  billing  processes.  We  do 
not  expect  it  would  have  a  significant 
impact  on  the  Medicare  program 
because  the  change  would  reflect 
current  practices. 

H.  New  HCPCS  G-Codes 

We  are  proposing  to  add  new  G-codes 
to  describe  evaluation  (examination  and 
treatment)  of  the  feet  no  more  often  than 
every  6  months  for  individuals  with  a 
dociunented  diagnosis  of  diabetic 
peripheral  neuropathy  with  loss  of 
protective  sensation.  We  established 
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payment  for  these  codes  in  CY  2002  to 
allow  for  payment  consistent  with  a 
national  coverage  decision  clarifying 
coverage  for  routine  foot  exams.  This 
provision  would  have  no  impact  on  the 
program  because  the  codes  will  be 
implemented  through  a  program 
memorandum  to  reflect  new  national 
policy  effective  July  1,  2002. 

/.  Endoscopic  Base  for  Urology  Codes 

We  are  proposing  to  correct  the 
pricing  of  certain  endoscopic  services. 
As  we  indicated  in  section  II.N.,  we 
propose  to  use  CPT  procedure  code 
52000  as  the  endoscopic  base  code  for 
CPT  procedure  codes  52234,  52235,  and 
52240.  This  proposed  change  would 
result  in  a  reduction  in  payment  in 
instances  when  these  codes  are  billed  in 
conjimction  with  either  CPT  procedure 
code  52000  or  other  codes  that  have 
CPT  procedure  code  52000  as  the 
endscopic  base  code.  We  expect  the 
savings  would  be  negligible. 

/.  Physical  Therapy  and  Occupational 
Therapy  Caps 

There  were  no  proposals  made  in  this 
area.  The  imposition  of  the  physical  and 
occupational  therapy  caps  will  occiu  as 
a  result  of  application  of  section  4541(c) 
of  the  BBA.  While  section  221  of  the 
BBRA  and  section  421  of  BIPA  placed 
a  moratorium  on  application  of  these 
caps,  the  moratorium  expires  for 
physical  and  occupational  therapy 
services  rendered  after  December  31, 
2002.  We  estimate  that  application  of 
the  caps  will  reduce  Medicare 
expenditures  for  physical  and 
occupational  therapy  services  by  $240 
million  in  2003. 

K.  Enrollment  of  Physical  and 
Occupational  Therapists  as  Therapists 
in  Private  Practice 

This  proposal  would  clarify  Medicare 
enrollment  criteria  for  therapists  and 
provide  consistency  among  Medicare 
contractors.  This  would  allow  flexibility 
for  therapists  in  how  they  choose  to 
practice  by  allowing  all  therapists  that 
met  the  enrollment  criteria  to  enroll  in 
Medicare. 

L  Alternatives  Considered 

This  proposed  rule  contains  a  range  of 
policies.  The  preamble  identifies  those 
policies  when  discretion  has  been 
exercised  and  presents  rationale  for  our 
decisions,  including  a  presentation  of 
nonselected  options. 

M.  Impact  on  Beneficiaries 

Although  changes  in  physicians' 
payments  were  large  when  the 
physician  fee  schedule  was 
implemented  in  1992,  we  detected  no 


problems  with  beneficiary  access  to 
care.  We  do  not  believe  that  there  would 
be  any  problem  with  access  to  care  as 
a  result  of  the  proposed  changes  in  this 
rule.  While  it  has  been  suggested  that 
the  negative  update  for  2003  may  affect 
beneficiary  access  to  care,  we  note  that 
the  formula  to  determine  this  update  is 
set  by  statute  and  this  regulation  cannot, 
and  does  not,  change  it.  Furthermore, 
since  beginning  oiu  transition  to  a 
resource-based  practice  expense  system 
in  CY  1999,  we  have  not  found  that 
there  are  problems  with  beneficiary 
access  to  care. 

As  indicated  above,  the  imposition  of 
the  physical  and  occupational  therapy 
caps  will  occur  as  a  result  of  application 
of  section  4541(c)  of  the  BBA.  It  is 
possible  that  application  of  physical  and 
occupational  therapy  caps  will  have  an 
impact  on  Medicare  beneficiaries  either 
through  increased  liability  for  services 
exceeding  the  cap  or  fewer  services 
being  provided.  We  contracted  with  the 
Urban  Institute  to  perform  analyses 
related  to  the  implementation  of  the 
therapy  caps,  based  on  an  analysis  of  a 
sample  of  therapy  services  provided 
firom  1998  through  2000.  The  draft 
reports  are  available  on  the  CMS 
website.  The  contractor  report  indicated 
that  in  2000,  about  12  percent  of 
patients  who  received  therapy  services 
would  have  exceeded  the  caps.  More 
than  50  percent  of  those  who  exceeded 
the  caps  did  so  by  $500  or  more.  The 
caps  are  more  likely  to  be  exceeded  in 
skilled  nursing  facilities,  comprehensive 
outpatient  rehabilitation  focilities,  and 
other  rehabilitation  fecility  settings.  The 
caps  do  not  apply  to  outpatient  therapy 
services  provided  in  an  outpatient 
hospital.  The  report  does  not  make 
assumptions  about  changes  in  behavior 
in  response  to  the  caps.  Without  more 
experience  with  the  caps,  it  is  difficult 
to  predict  the  precise  impact  on 
beneficiaries. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

ListofSul^acts 

42  CFR  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas.  X-rays. 

42  CFR  Part  414 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
professions,  Kidney  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  ft 


Medicaid  Services  proposes  to  amend 
42  CFR  chapter  IV  as  follows: 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

1.  The  authority  citation  for  Part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  410.59  is  amended  as 
follows: 

A.  Paragraph  (c)(l)(ii)(C)  is  revised. 
.  B.  A  new  paragraph  (c)(l)(ii)(D)  is 
added. 

The  revision  and  addition  read  as 
follows: 

1410.59  Outpatlant  occupational  therapy 
MTvices:  conditions. 

***** 

(€}••• 
(1)'    •    ' 

(ii)*  *  • 

(C)  An  unincorporated  solo  practice, 
partnership,  or  group  practice,  or  a 
professional  corporation  or  other 
incorporated  occupational  therapy 
practice. 

(D)  A  physician  group.  ^ 
*****' 

3.  Section  410.60  is  amended  as 
follows: 

A.  Paragraph  (c)(l)(ii)(C)  is  revised. 

B.  A  new  paragraph  (c)(l)(ii)(D)  is 
added. 

The  revision  and  addition  read  as 
follows: 

1410.60  OutpaUant  physical  therapy 
condWona. 


(c)*  •  • 
(D*  •  • 
(ii)*  •  • 

(C)  An  unincorporated  solo  practice, 
partnership,  or  group  practice,  or  a 
professional  corporation  or  other 
incorporated  physical  therapy  practice. 

(D)  An  employee  of  a  physician 
group. 

*        *        •        •        • 

4.  Section  410.61  is  amended  by 
revising  paragraph  (d)(l)(iii)  to  read  as 
follows: 

141041    Outpatiant  rahaMlttatton  sarvleaa. 

***** 

(d)*  •  • 

(D*  •  • 

(iii)  The  occupational  therapist  that 
furnishes  the  occupational  therapy 
services. 

***** 

5.  Section  410.76  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 
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1410.76    Cllnlcalnursa spacialiats' 
sarvleaa. 

***** 

(b)*  *  * 

(3)  Be  certified  as  a  clinical  nurse 
specialist  by  a  national  certifying  body 
that  has  established  standards  for 
clinical  nurse  specialists  and  that  is 
approved  by  the  Secretary. 
***** 

6.  Section  410.78  is  amended  as 
follows: 

a.  Revise  the  heading  of  the  section. 

b.  Revise  paragraph  (b)  introductory 
text. 

c.  Revise  paragraph  (b)(1). 
The  revisions  read  as  follows: 

}410.78    TatohaaNh  sarvleaa. 

***** 

(b)  General  rule.  Medicare  Part  B  pays 
for  office  and  other  outpatient  visits, 
professional  consultation,  psychiatric 
diagnostic  interview  examination.  . 
individual  psychotherapy,  and 
pharmacologic  management  furnished 
by  an  interactive  telecommunications 
system  if  the  following  conditions  are 
met: 

(1)  The  physician  or  practitioner  at 
the  distant  site  must  be  licensed  to 
furnish  the  service  imder  State  law.  The 
physician  or  practitioner  at  the  distant 
site  who  is  licensed  under  State  law  to 
furnish  a  covered  telehealth  service 
described  in  this  section  may  bill,  and 
receive  payment  for,  the  service  when  it 
is  delivered  via  a  telecommimications 
system. 


PART  414-PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Anthority:  Sees.  1102, 1871,  and  1881(b)(l] 
of  the  Social  Security  Act  (42  U.S.C.  1302. 
1395hh.  and  1395rr(b)(l)). 

2.  Section  414.46is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

f414^    AdcHUonai  rulaa  (or  payment  of 


(g)  Physician  involved  in  multiple 
anesthesia  services.  If  the  physician  is 
involved  in  multiple  anes&esia  services 
for  the  same  patient  during  the  same 
operative  session,  the  carrier  makes 
payment  according  to  the  base  imit 
associated  with  the  anesthesia  service 
having  the  highest  base  imit  value  and 
anesthesia  time  that  encompasses  the 
multiple  services.  If  the  multiple 
.  anesthesia  services  involve  add-on 
anesthesia  codes,  as  described  in 
program  operating  instructions,  the 


carrier  makes  payment  for  the  add-on 
codes  according  to  the  usual  anesthesia 
payment  rules  in  paragraph  (b)  of  this 
section. 

3.  Section  414.65,  is  amended  as 
follows: 

a.  Revise  the  heading  of  the  section. 

b.  Revise  paragraph  (a)(1). 

c.  Revise  paragraph  (b)  introductory 
text. 

The  revisions  read  as  follows: 

§414.65    Payment  for  tolahaalthaarvieas. 

(a)*  *  * 

(1)  The  Medicare  payment  amount  for 
office  or  other  outpatient  visits, 
consultation,  individual  psychotherapy, 
psychiatric  diagnostic  interview 
examination,  and  pharmacologic 
management  furnished  via  an 
interactive  telecommimications  system 
is  equal  to  the  current  fee  schedule 
amoimt  applicable  for  the  service  of  the 
physician  or  practitioner. 
***** 

(b)  Oriff  noting  site  facility  fee.  For 
telehealth  services  furnished  on  or  after 
October  1,  2001: 
*  '     *        *        *        * 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  May  21,  2002. 
Thomas  A.  Scully. 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Approved:  June  5,  2002. 
Tonuny  G.  Thompscm, 

Secretary. 

Notr.  These  addenda  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Addendum  A— Explanation  and  Use  of 
Addenda B 

The  addenda  on  the  following  pages 
provide  various  data  pertaining  to  the 
Medicare  fee  schedule  for  physicians' 
services  furnished  in  2003.  Addendum 
B  contains  the  RVUs  for  work,  non- 
facility  practice  expense,  facility 
practice  expense,  and  malpractice 
expense,  and  other  information  for  all 
services  included  in  the  physician  fee 
schedule.  Addendum  B  will  no  long&r 
publish  alpha  numeric  codes  for  which 
there  is  no  physician  fee  schedule 
coverage  or  payment  or  services  paid  on 
the  clinical  lab  fee  schedule. 

Addendum  B— 2003  Relative  Value 
Units  and  Related  Information  Used  in 
Determining  Medicare  Pajrments  for 
2003 

This  addendimi  contains  the 

following  information  for  each  CPT 
code  and  alphanumeric  HCPCS  code, 
except  for  alphanumeric  codes 


beginning  with  B  (enteral  and  parenteral 
therapy],  E  (durable  medical 
equipment),  K  (temporary  codes  for 
nonphysicians'  services  or  items),  or  L 
(orthotics),  and  codes  for 
anesthesiolray.  

1.  CPT/HCPCS  code.  This  is  the  CPT 
or  alphanxmieric  HCPCS  number  for  the 
service.  Alphanumeric  HCPCS  codes  are 
included  at  the  end  of  this  addendum. 

2.  Modifier.  A  modifier  is  shown  if 
there  is  a  technical  component  (modifier 
TC)  and  a  professional  component  (PC) 
(modifier  -26)  for  the-service.  If  there  is 
a  PC  and  a  TC  for  the  service, 
Addendum  B  contains  three  entries  for 
the  code:  One  for  the  global  values  (both 
professional  and  technical);  one  for 
modifier  -26  (PC);  and  one  for  modifier 
TC.  The  global  service  is  not  designated 
by  a  modifier,  and  physicians  must  bill 
using  the  code  without  a  modifier  if  the 
physician  furnishes  both  the  PC  and  the 
TC  of  the  service. 

Modifier  -53  is  shown  for  a 
discontinued  procedure.  There  will  be 
RVUs  for  the  code  (CPT  code  45378) 
with  this  modifier. 

3.  Status  indicator.  This  indicator 
shows  whether  the  CPT/HCPCS  code  is 
in  the  physician  fee  schedule  and 
whether  it  is  separately  payable  if  the 
service  is  covered. 

A  =  Active  code.  These  codes  are 
separately  payable  imder  the  fee 
schedule  if  covered.  There  will  be  RVUs 
for  codes  with  this  status.  The  presence 
of  an  "A"  indicator  does  not  mean  that 
Medicare  has  made  a  national  decision 
regarding  the  coverage  of  the  service. 
Carriers  remain  responsible  for  coverage 
decisions  in  the  absence  of  a  national 
Medicare  policy. 

B  =  Bundled  code.  Payment  for 
covered  services  is  always  bimdled  into 
payment  for  other  services  not  specified. 
If  RVUs  are  shown,  they  are  not  used  for 
Medicare  payment.  If  these  services  are 
covered,  payment  for  them  is  subsumed 
by  the  payment  for  the  services  to  which 
they  are  incident.  (An  example  is  a 
telephone  call  from  a  hospital  nurse 
regarding  care  of  a  patient.) 

C  =  Carrier-priced  code.  Carriers  will 
establish  RVUs  and  payment  amoimts 
for  these  services,  generally  on  a  case- 
by-case  basis  following  review  of 
documentation,  such  as  an  opoative 

report. 

D  -  Deleted  code.  These  codes  are 
deleted  effective  with  the  beginning  of 
the  calendar  year. 

E  =  Excluded  from  physician  fee 
schedule  by  regulation.  These  codes  are 
for  items  or  services  that  we  chose  to 
exclude  from  the  physician  fee  schedule 
payment  by  regulation.  No  RVUs  are 
shown,  and  no  payment  may  be  made 
under  the  physician  tee  schedtile  for 
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these  codes.  Payment  for  them,  if  they 
are  covered,  continues  under  reasonable 
charge  or  other  payment  procedures. 

G  *  Code  not  valid  for  Medicare 
purposes.  Medicare  does  not  recognize 
codes  assigned  this  status.  Medicare 
uses  another  code  for  reporting  of,  and 
payment  for,  these  services. 

N  -  Noncovered  service.  These  codes 
are  noncovered  services.  Medicare 
payment  may  not  be  made  for  these 
codes.  If  RVUs  are  shown,  they  are  not 
used  for  Medicare  payment. 

P  -  Bimdled  or  excluded  code.  There 
are  no  RVUs  for  these  services.  No 
separate  payment  should  be  made  for 
them  under  the  physician  fee  schedule. 

— If  the  item  or  service  is  covered  as 
incident  to  a  physician's  service  and 
is  furnished  on  the  same  day  as  a 
physician's  service,  payment  for  it  is 
bundled  into  the  payment  for  the 
physician's  service  to  which  it  is 
incident  (an  example  is  an  elastic 
bandage  furnished  by  a  physician 
incident  to  a  physician's  service). 

— ^If  the  item  or  service  is  covered  as 
other  than  incident  to  a  physician's 
service,  it  is  excluded  from  the 
physician  fee  schedule  (for  example, 
colostomy  supplies)  and  is  paid  under 
the  other  payment  provisions  of  the 
Act. 

R  s  Restricted  coverage.  Special 
coverage  instructions  apply.  If  the 


service  is  covered  and  no  RVUs  are 
shown,  it  is  carrier-priced. 

T  =  Injections.  There  are  RVUs  for 
these  services,  but  they  are  only  paid  if 
there  are  no  other  services  payable 
under  the  physician  fee  schedule  billed 
on  the  same  date  by  the  same  provider. 
If  any  other  services  payable  under  the 
physician  fee  schedule  are  billed  on  the 
same  date  by  the  same  provider,  these 
services  are  bundled  into  the  service(8) 
for  which  payment  is  made. 

X  «  Exclusion  by  law.  These  codes 
represent  an  item  or  service  that  is  not 
within  the  definition  of  "physicians" 
services"  for  physician  fee  schedule 

f>ayment  purposes.  No  RVUs  are  shown 
or  these  codes,  and  no  payment  may  be 
made  under  the  physician  fee  schedule. 
(Examples  are  ambulance  services  and 
clinical  diagnostic  laboratory  services.) 

4.  Description  of  code.  This  is  an 
abbreviated  version  of  the  narrative 
description  of  the  code. 

5.  physician  work  RVUs.  These  are  the 
RVUs  for  the  physician  work  for  this 
service  in  2003.  Codes  that  are  not  used 
for  Medicare  payment  are  identified 
with  a  "+." 

6.  Facility  practice  expense  RVUs. 
These  are  the  fully  implemented 
resource-based  practice  expense  RVUs 
for  facility  settings. 

7.  Non-facility  practice  expense 
RVUs.  These  are  the  fully  implemented 
resoiuce-based  practice  expense  RVUs 
for  non-facility  settings. 


8.  Malpractice  expense  RVUs.  These 
are  the  RVUs  for  the  malpractice 
expense  for  the  service  for  2003. 

9.  Facility  total.  This  is  the  sum  of  the 
work,  fully  implemented  facility 
practice  expense,  and  malpractice 
expense  RVUs. 

10.  Non-facility  total.  This  is  the  sum 
of  the  work,  fully  implemented  non- 
fecility  practice  expense,  and 
malpractice  expense  RVUs. 

11.  Global  period.  This  indicator 
shows  the  number  of  days  in  the  global 
period  for  the  code  (0, 10,  or  90  days). 
An  explanation  of  the  alpha  codes 
follows: 

MMM  =  The  code  describes  a  service 
furnished  in  uncomplicated  maternity 
cases  including  antepartmn  care, 
delivery,  and  postpartum  care.  The 
usual  global  siirgical  concept  does  not 
apply.  See  the  1999  Physicians'  Current 
Procedural  Terminology  for  specific 
definitions. 

XXX  -  The  global  concept  does  not 
apply. 

YYY  s  The  global  period  is  to  be  set 
by  the  carrier  (for  example,  unlisted 
surgery  codes). 

ZZZ  s  Code  related  to  another  service 
that  is  always  included  in  the  global 
period  of  the  other  swvice.  (Note: 
Physician  work  and  practice  expense 
are  associated  with  intra  service  time 
and  in  some  instances  the  post  service 
time.) 


Addendum  b.— Relative  Value  Units  (RVUs)  and  Related  Information 


CPTV 
HCPCS» 


MOO 


Status 


Description 


Ptrysidan 

Wofk 

RVUs  3 


Facility 
PERVUs 


Non- 
Facility 
PERVUs 


Mal- 
practice 
RVUs 


Global 


0001T 

oooer 

0003T 
OOOST 
0006T 
0007T 

oooer 
oooer 

0010T 
0012T 
0013T 
0014T 
0016T 
001 7T 
001 8T 
001 9T 
0020T 

ooeiT 
ooesT 

0024T 
002ST 
002eT 
10021 
10022 


Endovas  repr  abdo  ao  aneurys 
Endovas  repr  atxlo  ao  anaury* 

Cervicography 

Pare  calt)  stant/brain  cv  art 

Pare  calt)  stent/brain  cv  art 

Perc  catt)  stent/brain  cv  art 

Upper  gi  erKtoscopy  w/sutura  .. 

Endometrial  cryoablation  

Tb  lest,  garTMna  interlaron  

Osteochondral  knee  autograft  . 
Osteochondral  knee  aUograft  ... 

Meniscal  transplant,  kr>ae  

Thennotx  choroid  vase  leston  .. 
Pholocoagulat  macular  drusen 
Transcranial  magnetk:  siimul  ... 
Extracorp  shock  wava  tx,  ms  ... 

Extracorp  shock  wave  tx,  ft  

Fetal  oximetry,  tmsvat^cerv 

Ptienotype  drug  test,  hiv  1  

Transcalh  cardiac  radudkMi  .... 

Ultrasonic  pachymelry  

Measure  remnant  Npoprolairw  . 

Fna  w/o  image  

Fna  w/image  


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.W 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
157 
1.27 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 
am 
ooo 

0.00 

ow 
ooo 
ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
NA 

na 


0.00 
0.00 
0.00 
0.00 

ooo 
ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 
0.00 

ow 
ooo 

0.00 
0.00 
0.00 
0.00 
1.00 
1.26 


ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 

ooo 

0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O10 

o.oe 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


*  CPT  omtM  and  dMcilpliaiw  only 
'CopyilQM  1994  AfiMrtcan  Osntil 
*«lndtealM  RVU»  M  nol  UM  tor 
*PE  RVUs  -  Pmatot  EivwiM 


I  oopyilg^  aooi  Amaitean  IfMteal  AMocMlon.  Al  RV«  RMWvad.  A^pMcM*  FAra/OFAf« /yiply^ 
.  M  rt^M  IMWVM  (001 10-08999). 
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CPTV 
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10040  .. 

10060  .. 

10061  .. 

10080  . 

10081  .. 

10120  . 

10121  . 
10140  . 
10160  . 
10180  . 

11000  . 

11001  . 

11010  . 

11011  . 

11012  . 

11040  . 

11041  . 

11042  . 

11043  . 

11044  . 

11055  . 

11056  . 

11057  . 
11100. 
11101  . 

11200  . 

11201  . 

11300  . 

11301  . 

11302  . 

11303  . 

11305  . 

11306  . 

11307  . 

11308  . 

11310  . 

11311  . 

11312  . 

11313  . 

11400  . 

11401  . 

11402  . 
11403 
11404 
11406 
11420 
11421 
11422 
11423 

'11424 
11426 
11440 
11441 
11442 
11443 
11444 
11446 
11450 
1*1451 
11462 
11463 
11470 
11471 
11600 
11601 
11602 


MOD 


Status 


Description 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

A- 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Acne  surgery 

Drainage  of  skin  abscess  

Drainage  of  skin  abscess  

Drainage  of  pilonidal  cyst  

Drainage  of  pilonidal  cyst  

Remove  foreign  body 

Remove  foreign  body 

Drainage  of  hematoma/fluid  ... 
Puncture  drainage  of  lesion  ... 

Complex  drainage,  wound  

Debride  infected  skin  

Debride  infected  skin  add-on  . 

Debride  skin,  fx  

Debride  skin/muscle,  fx 

Debride  skin/muscle/bone,  fx  . 

Debride  skin,  partial  

Debride  skin,  full  

Debride  skin/tissue 

Debride  tissue/muscle 

Debride  tissue/muscle/tx>ne  ... 

Trim  skin  lesion 

Trim  skin  lesions,  2  to  4  

Trim  skin  lesions,  over  4 

Biopsy  of  skin  lesion  

Biopsy,  skin  add-on  

Removal  of  skin  tags  

Remove  skin  tags  add-on 

Shave  skin  lesion 

Shave  skin  lesion 

Shave  skin  lesion 

Shave  skin  lesion 

Shave  skin  lesion 

Shave  skin  lesion 

Shave  skin  lesion  

Shave  skin  lesion 

Shave  skin  lesion  

Shave  skin  lesion 

Shave  skin  lesion 

Shave  skin  lesk>n 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesron 

Removal  of  skin  lesion 

Removal  of  skin  lesk>n 

Removal  of  skin  lesron 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesk>n 

Removal  of  skin  lesk>n 

Removal,  sweat  gland  lesion 
Removal,  sweat  gland  lesion 
Removal,  sweat  gland  lesion 
Removal,  sweat  gland  lesion 
Removal,  sweat  gland  lesion 
Removal,  sweat  gland  lesk>n 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  leston 


RvSs3      PARVUS 


1.18 

1.17 

2.40 

1.17 

2.45 

1.22 

2.69 

1.53 

1.20 

2.25 

0.60 

0.30 

4.20 

4.95 

6.88 

OSO 

0.82 

1.12 

2.38 

3.06 

0.43 

061 

0.79 

0.81 

0.41 

0.77 

0.29 

051 

0.85 

1.05 

1.24 

0.67 

0.99 

1.14 

1.41 

0.73 

1.05 

1.20 

1.62 

0.91 

1.32 

1.61 

1.92 

2.20 

2.76 

1.06 

1.53 

1.76 

2.17 

2.62 

3.78 

1.15 

1.61 

1.87 

2.49 

3.42 

4.49 

2.73 

3.95 

2.51 

3.95 

3.25 

4.41 

1.41 

1.93 

2.09 


Non- 
Facility 
PE  RVUs 


0.53 

0.67 

1.42 

0.73 

1.54 

0.36 

1.78 

0.87 

0.42 

1.26 

0.24 

Oil 

1.98 

2.59 

4.21 

0.21 

0.33 

0.46 

1.38 

1.82 

018 

0.26 

0.33 

0.37 

019 

0.31 

012 

0.22 

0.39 

0.47 

0.54 

0.28 

0.43 

0.50 

0.61 

0.33 

0.50 

0.57 

0.74 

0.35 

0.51 

0.95 

1.07 

1.15 

1.36 

0.43 

0.62 

1.04 

1.22 

1.38 

1.82 

051 

0.72 

1.25 

1.57 

1.98 

2.45 

0.97 

1.44 

0.95 

1.57 

1.24 

1.72 

1.02 

1.30 

1.35 


K4al- 

Practk« 

RVUs 


0.93 

1.47 

1.83 

2.12 

2.88 

1.48 

2.93 

1.49 

0.72 

1.47 

0.63 

0.37 

2.39 

3.82 

5.47 

0.54 

0.69 

1.04 

2.65 

3.26 

0.51 

0.57 

0.64 

1.46 

0.69 

1.16 

0.51 

1.01 

1.09 

1.18 

1.31 

0.74 

1.00 

1.12 

1.26 

1.11 

1.20 

1.27 

1.55 

1.63 

1.76 

2.51 

2.75 

2.91 

3.21 

1.46 

1.77 

2.53 

2.92 

3.04 

3.70 

2.18 

2.38 

2.79 

3.30 

3.75 

4.20 

4.11 

4.91 

4.08 

5.55 

4.66 

5.69 

2.41 

2.46 

2.58 


Gtobal 


0.05 

0.08 

017 

0.09  I 

0.19 

0.10  ! 

0.25 

0.15  1 

Oil  ; 

0.25 

0.05 

0.02 

0.45 

0.53 

0.89 

0.05 

0.08 

0.11 

0.24 

0.34 

0.02 

0.03 

0.04 

0.04 

0.02 

0.04 

0.02 

0.03 

0.04 

0.05 

0.06 

0.04 

0.05 

0.05 

0.07 

0.04 

0.05 

0.06 

0.09 

0.06 

0.09 

0.12 

016 

018 

0.25 

0.08 

Oil 

0.14 

017 

0.21 

0.34 

0.08 

Oil 

0.14 

0.18 

0.25 

0.30 

0.26 

0.39 

0.23 

0.40 

0.30 

0.40 

0.09 

0.12 

013 


010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

000 

ZZZ 

010 

000 

000 

000 

000 

000 

010 

010 

000 

000 

000 

000 

ZZZ 

010 

ZZZ 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

090 

090 

090 

090 

090 

090 

010 

010 

010 


'  CPT  codes  and  descnptKxis  only  are  copynght  2001  Amencan  Medical  Association.  All  Rights  Resewed.  Applicable  FARS/DFARS  Apply. 
»Copynght  1994  Amencan  Dental  Association.  All  nghts  resen/ed  (D0110-O9999) 
'  ^Indicates  RVUs  are  not  use  for  Medicate  payments 
*PE  RVUs  »  Practice  Expense  Relative  Value  Units. 
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CPTV 
HCPCS2 


MOD 


Status 


Description 


Physician 
Work 

Facilily 
PE  RVUs 

Non- 
Facility 

Mal- 
practice 

Gk)bat 

RVUs  3 

PE  RVUs 

RVUs 

2.35 

1.42 

2.83 

0.16 

010 

2.58 

1.49 

3.15 

0.18 

010 

3.43 

1.77 

3.76 

0.28 

010 

1.34 

1.03 

2.39 

0.09 

010 

1.97 

1.37 

.2.50 

0.12 

010 

2.34 

1.54 

2.78 

0.15 

010 

2.93 

1.76 

3.18 

0.20 

010 

3.43 

1.96 

3.59 

0.25 

010 

4.30 

2.46 

4.36 

0.35 

010 

1.53 

1.23 

2.45 

0.10 

010 

2.44 

1.71 

2.85 

0.15 

010 

2.93 

1.94 

3.26 

0.18 

010 

3.50 

2.21 

3.69 

0.24 

010 

4.55 

2.81 

4.65 

0.33 

010 

5.95 

3.62 

5.52 

0.46 

010 

0.17 

0.07 

0.25 

0.01 

000 

0.32 

0.13 

0.34 

0.02 

000 

0.54 

0.21 

0.43 

0.04 

000 

1.13 

0.44 

0.81 

0.09 

000 

0.57 

0.23 

0.30 

0.05 

/// 

0.37 

0.14 

0.81 

0.03 

000 

1.86 

0.77 

1.71 

0.16 

010 

2.67 

1.74 

2.10 

0.33 

010 

1.31 

0.56 

1.07 

0.06 

000 

1.58 

1.24 

1.78 

0.17 

010 

2.89 

1.86 

2.23 

0.32 

010 

0.69 

0.49 

1.13 

0.05 

010 

2.61 

1.23 

2.93 

0.24 

010 

5.74 

3.91 

5.50 

0.56 

090 

6.98 

4.36 

6.35 

0.68 

090 

0.52 

0.22 

0.75 

0.02 

000 

0.80 

0.36 

0.87 

0.03 

000 

1.61 

0.80 

2.21 

0.17 

000 

1.93 

1.00 

2.60 

0.21 

000 

0.49 

0.25 

0.39 

0.05 

LU. 

0.84 

0.42 

1.20 

0.06 

000 

1.19 

0.52 

1.57 

0.10 

000 

1.69 

0.70 

2.01 

0.17 

000 

1.85 

0.93 

2.62 

0.19 

000 

9.06 

11.15 

NA 

0.88 

090 

7.06 

5.01 

NA 

0.77 

090 

2.13 

3.88 

6.27 

0.21 

090 

1.48 

0.57 

1.56 

0.14 

XXX 

1.78 

0.70 

1.67 

0.17 

000 

3.30 

1.28 

2.27 

0.31 

XXX 

1.48 

0.56 

1.12 

0.10 

000 

1.48 

0.57 

1.56 

0.14 

XXX 

1.78 

0.69 

1.68 

0.17 

XXX 

3.30 

1.28 

2.27 

0.31 

XXX 

1.70 

0.44 

2.09 

0.13 

010 

1.86 

0.93 

2.15 

0.15 

010 

2.24 

1.04 

2.41 

0.17 

010 

2.86 

1.23 

2.96 

0.23 

010 

3.67 

1.54 

3.61 

0.31 

010 

4.12 

1.83 

4.05 

0.37 

010 

1.76 

0.45 

2.25 

0.14 

010 

1.99 

0.96 

2.39 

0.16 

010 

2.46 

1.09 

2.68 

0.18 

010 

3.19 

1.28 

3.28 

0.24 

010 

3.93 

1.56 

3.76 

0.32 

010 

4.71 

1.90 

NA 

0.39 

010 

5.53 

2.27 

NA 

0.46 

010 

2.62 

1.42 

2.48 

0.24 

010 

1.84 

1.02 

1.61 

0.19 

010 

2.15 

0.77 

2.15 

0.15 

010 

2.47 

1.28 

2.77 

0.15 

010 

11603 

11604 

11606 

11620 

11621 

11622 

11623 

11624 

11626 

11640 

11641 

11642 

11643 

11644 

11646 

11719 

11720 

11721 

11730 

11732 

11740 

11750 

11752 

11755 

11760 

11762 

11765 

11770 

11771 

11772 

11900 

11901 

11920 

11921 

11922 

11950 

11951 

11952 

11954 

11960 

11970 

11971 

11975 

11976 

11977 

11980 

11981 

11982 

11983 

12001 

12002 

12004 

12005 

12006 

12007 

12011 

12013 

12014 

12015 

12016 

12017 

12018 

12020 

12021 

12031 

12032 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
R 
R 
R 
R 
R 
A 
A 
A 
N 
R 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Removal  of  skin  lesion 

Removal  of  %k\r\  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  leskxi 

Removal  of  skin  leskxi 

Renraval  of  skin  lesion 

Removal  of  skin  leskxi 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Trim  nail(s)  

Debnde  nail,  1-5 

Debride  nail,  6  or  more 

Removal  of  nail  plate  

Remove  nail  plate,  add-on 

Drain  blood  from  under  nail  ... 

Removal  of  nail  bed , 

Remove  nail  bed/finger  tip 

Biopsy,  nail  unit 

Repair  of  nail  t>ed  

Reconstruction  of  nail  bed 

Excision  of  nail  fold,  toe 

Removal  of  pilonidal  lesion 

Removal  of  pilonidal  lesion 

Removal  of  pikxiidal  leskxi 

Injection  into  skin  lesions 

Added  skin  lesk>ns  iniectk)n  ... 

Correct  skin  color  defects  

Correct  skin  color  defects  

Correct  skin  color  defects  

Therapy  for  contour  defects  .... 
Therapy  for  contour  defects  .... 
Therapy  for  contour  defects  .... 
Therapy  for  contour  defects  .... 

Insert  tissue  expander(s)  

Replace  tissue  expander  

Remove  tissue  expander(8)  .... 

Insert  contraceptive  cap 

Removal  of  contraceptive  cap 
Removal/reinsert  contra  cap  ... 

Implant  hormone  pellet(s)  

Insert  drug  implant  device  

Remove  drug  implant  device  .. 
Remove/insert  drug  implant  .... 
Repair  superficial  wour)d(s)  .... 
Repair  superficial  wound(s)  .... 
Repair  superficial  wound(s)  .... 
Repair  superficial  wound(s)  .... 
Repair  superficial  wound(s)  .... 
Repair  superficial  wound(s)  .... 
Repair  superficial  wound<s)  .... 
Repair  superficial  wound(s)  .... 
Repair  superfk:ial  wound(s)  .... 
Repair  superficial  vvound(s)  .... 
Repair  superfwial  wound(s)  .... 
Repair  superficial  wound(s)  .... 
Repair  superficial  wound(s)  .... 

Closure  of  split  wound  

Ctosure  of  split  wound  

Layer  closure  of  wound(s)  

Layer  ctosure  of  wound(s)  


<  OPT  codas  and  dncnptions  only  an  copynght  2001  Amancan  M«d>cal  Aaaociabon.  M  RigMi  RaMfvad.  AppicaWa  FARS/DFARS  Appty. 
'Copynght  1994  AmancanDantal  Association  All  nghtsratarvad  (00110-09099) 
>*lndlcalas  RVUs  ara  not  uaa  for  Madicata  paymanla. 
*  PE  RVUs  >  Practica  Expansa  Ralativa  Valua  Units 
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CPTV 
HCPCS2 


12034  .. 

12035  .. 
12036.. 
12037  .. 

12041  .. 

12042  .. 

12044  .. 

12045  .. 

12046  .. 

12047  .. 

12051  .. 

12052  .. 
.12053.. 

12054  .. 

12055  .. 

12056  .. 

12057  . 

13100  . 

13101  .. 

13102  . 

13120  . 

13121  . 

13122  . 

13131  . 

13132  . 

13133  . 

13150  . 

13151  . 

13152  . 

13153  . 
13160  . 

14000  . 

14001  . 

14020  . 

14021  . 

14040  . 

14041  . 

14060  . 

14061  . 
14300  . 
14350  . 

15000  . 

15001  , 
15050  . 

15100  . 

15101  . 

15120  . 

15121  . 
15200  . 
15201 
15220 
15221 
15240 
15241 
15260 
15261 
15342 
15343 
15350 
15351 
15400 
15401 
15570 
15572 
15574 
15576 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriptkm 


Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Laysr  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  ..... 

Repair  of  wound  or  lesion 

Repair  of  wound  or  lesion 

Repair  wound/lesion  add-on  .. 

Repair  of  wound  or  lesion 

Repair  of  wound  or  lesion 

Repair  wound/lesion  add-on  .. 

Repair  of  wound  or  lesion 

Repair  of  wound  or  lesion 

Repair  wound/lesion  add-on  . 

Repair  of  wound  or  lesion 

Repair  of  wound  or  lesion 

Repair  of  wound  or  lesion 

Repair  wound/lesion  add-on  . 

Late  closure  of  wound  

Skin  tissue  rearrangement  .... 
Skin  tissue  rean-angement  .... 
Skin  tissue  rearrangement  .... 
Skin  tissue  rean-angement  .... 
Skin  tissue  rearrangement  .... 
Skin  tissue  rearrangement  .... 
Skin  tissue  rearrangement  .... 
Skin  tissue  rearrangement  .... 
Skin  tissue  rearrangement  .... 
Skin  tissue  rearrangement  .... 

Skin  graft 

Skin  graft  add-on  

Skin  pinch  graft  

Skin  split  graft  

Skin  split  graft  add-on 

Skin  split  graft  

Skin  split  graft  addK>n  

Skin  full  graft  

Skin  full  graft  add-on 

Skin  full  graft 

Skin  full  graft  add-on 

Skin  full  graft  

Skin  full  graft  add-on 

Skin  full  graft  

Skin  full  graft  add-on 

Cultured  skin  graft,  25  cm  .... 
Culture  skn  graft  addl  25  cm 

Skin  homograft 

Skin  homograft  add-on  

Skin  heterograft 

Skin  heterograft  add-on  

Form  skin  pedk:le  flap 

Form  skin  pedrcle  flap 

Form  skin  pedk:le  flap 

Form  skin  pedk:le  flaip 


Physician 

Work 

RVUs  3 

Facility 
PE  RVUs 

Non- 
Facility 
PE  RVUs 

2.92 

1.45 

3.04 

3.43 

1.67 

3.08 

4.05 

2.45 

5.20 

4.67 

2.79 

5.49 

2.37 

0.83 

2.34 

2.74 

1.42 

2.98 

3.14 

1.61 

3.15 

3.64 

1.86 

3.53 

4.25 

2.52 

5.48 

4.66 

2.88 

5.92 

2.47 

1.41 

3.00 

2.77 

1.38 

2.92 

3.12 

1.54 

3.09 

3.46 

1.65 

3.44 

4.43 

2.18 

4.49 

5.24 

3.05 

6.55 

5.96 

3.75 

6.07 

3.12 

1.82 

3.34 

3.92 

2.29 

3.54 

1.24 

0.57 

0.73 

3.30 

1.87 

3.45 

4.33 

2.39 

3.76 

1.44 

0.65 

0.86 

3.79 

2.21 

3.70 

5.95 

3.25 

4.48 

2.19 

1.01 

1.19 

3.81 

2.66 

5.17 

4.45 

3.10 

5.04 

6.33 

4.00 

5.71 

2.38 

1.09 

1.32 

10.48 

6.28 

NA 

5.89 

4.68 

7.31 

8.47 

5.99 

8.55 

6.59 

5.39 

7.78 

10.06 

7.15 

9.05 

7.87 

6.10 

8.03 

11.49 

7.93 

9.73 

8.50 

6.95 

8.54 

12.29 

8.79 

10.70 

11.76 

8.44 

9.90 

9.61 

•        6.37 

NA 

4.00 

1.88 

2.44 

1.00 

0.43 

0.58 

4.30 

3.96 

5.05 

9.05 

6.16 

6.25 

1.72 

0.74 

1.20 

•       9.83 

6.75 

8.40 

2.67 

1.22 

1.60 

8.03 

5.57 

9.30 

1.32 

0.64 

1.07 

7.87 

6.23 

9.26 

1.19 

0.58 

0.92 

9.04 

7.06 

8.90 

1.86 

0.94 

1.46 

10.06 

7.53 

8.86 

2.23 

1.14 

1.56 

1.00 

1.03 

2.14 

0.25 

0.10 

0.41 

4.00 

4.40 

8.43 

1.00 

0.41 

0.92 

4.00 

4.79 

4.79 

1.00 

0.46 

1.11 

9.21 

6.11 

8.17 

9.27 

5.83 

7.68 

9.88 

6.85 

8.31 

8.69 

6.34 

8.80 

Mal- 

PractKe 

RVUs 


0.21 

0.30 

0.41 

0.49 

0.17 

0.17 

0.24 

0.34 

0.40 

0.41 

0.16 

0.17 

0.20 

0.25 

0.35 

0.43 

0.50 

0.21 

0.22 

0.10 

0.23 

0.25 

0.12 

0.25 

0.32 

0.17 

0.29 

0.28 

0.38 

0.18 

1.19 

0.46 

0.65 

0.50 

0.69 

0.53 

0.68 

0.59 

0.75 

0.88 

1,09 

0.37 

0.11 

0.46 

0.94 

0.18 

0.87 

0.27 

0.73 

0.14 

0.68 

0.12 

0.77 

0.17 

0.63 

0.17 

0.09 

0.02 

0.42 

0.11 

0.40 

0.11 

0.96 

0.93 

0.92 

0.72 


Gtobal 


010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
2ZZ 
010 
010 

zzz 

010 
010 

zzz 

010 
010 
010 

zzz 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
ZZZ 
090 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
010 

zzz 

090 

zzz 

090 
ZZZ 
090 
090 
090 
090 


'  OPT  codas  and  descriptions  only  are  copyright  2001  American  Medical  Association.  All  Rights  Resewad.  Applicable  FAR&DFARS  Apply. 

'Copyright  1994  American  Dental  Association.  All  rights  resen«d  (D01 10-09999). 

>  +lndtcatas  RVUs  are  not  use  for  Medicate  payments.  < 

*  PE  RVUs  «  Practice  Expanse  Relative  Value  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


15600 
15610 
15620 
15630 
15650 
15732 
15734 
15736 
15738 
15740 
15750 
15756 
15757 
15758 
15760 
15770 
15775 
15776 
15780 
15781 
15782 
15783 
15786 
15787 
15788 
15789 
15792 
15793 
15810 
15811 
15819 
15820 
15821 
15822 
15823 
15824 
15825 
15826 
15828 
15829 
15831 
15832 
15833 
15834 
15835 
15836 
15837 
15838 
15839 
15840 
15841 
15842 
15845 
15850 
15851 
15852 
15860 
15876 
15877 
15878 
15879 
15920 
15922 
15931 
15933 
15834 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
A 
A 
A 
A 
A 
A 
R 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
R 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
B 
A 
A 
A 
R 
R 
R 
R 
A 
A 
A 
A 
A 


Description 


Skin  graft 

Skin  graft 

Skin  graft 

Skin  graft 

Transfer  skin  psdtoie  flap 

Muscie-skin  graft,  h«ad/necfc  .. 

Musde-skin  graft,  tnjnk 

Muscie-skin  graft,  arm  

Musde-skin  graft,  leg 

Island  pedicle  flap  graft 

Neurovascular  pedicle  graft  .... 
Free  muscle  flap,  mk:rQvasc  ... 

Free  skin  flap,  mk:rovasc 

Free  fascial  flap,  mwrovasc  ..... 

Composite  skin  graft 

Oerma-fat-tasda  graft 

Hair  transplant  puncti  grafts  .... 
Hair  transplant  purKh  grafts  .... 

Abrasion  treatment  of  skin 

Abrasran  treatment  of  skin 

Abraskm  treatment  of  skin 

Abrasion  treatment  of  skin 

Abrasion,  leskm,  single 

Abrasion,  lesk>ns,  add-on  

Chemcai  peel,  face,  epktorm  .. 
Chemwal  peel,  face,  dermal  .... 

Chemcai  peel,  nonfacial 

Chemical  peel,  nonfacial 

Salabrask)n  

Salabrask)n  

Plastic  surgery,  neck 

Reviskx)  of  tower  eyelkl 

Reviston  of  tower  eyelid 

Revision  of  upper  eyelid  

Reviston  of  upper  eyelid  

Removal  of  forehead  wrinkles  . 

Removal  of  neck  wrinkles 

Removal  of  brow  wrinkles 

Removal  of  face  wrinkles 

Removal  of  skin  wrinkles 

Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Exdse  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Exdse  excessive  skin  tissue  ... 

Graft  lor  face  nerve  palsy 

Graft  for  face  nerve  palsy 

Flap  for  face  nerve  palsy 

Skin  arxl  musde  repair,  face  ... 

Removal  of  sutures 

Renwval  of  sutures 

Dressing  dtange.not  tor  bum  .. 

Test  tor  btood  flow  in  graft 

Suction  assisted  lipectomy  

Suctton  assisted  lipectomy  

Suctton  assisted  lipectomy  

Suctton  assisted  lipectomy 

Removal  of  tail  bone  ulcer 

Renwval  of  tail  bone  ulcer 

Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 


Ptiysidan 

Work 

RVUs  3 


1.91 

2.42 

2.94 

3.27 

3.97 

17.84 

17.79 

16.27 

17.92 

10.25 

11.41 

35.23 

35.23 

35.10 

8.74 

7.52 

3.96 

5.54 

7.29 

4.85 

4.32 

4.29 

2.03 

0.33 

2.09 

4.92 

1.86 

3.74 

4.74 

5.39 

9.38 

5.15 

5.72 

4.45 

7.05 

0.00 

0.00 

0.00 

0.00 

0.00 

12.40 

11.59 

10.64 

10.85 

11.67 

9.34 

8.43 

7.13 

9.38 

13.26 

23.26 

37.96 

12.57 

0.78 

0.86 

0.86 

1.95 

0.00 

0.00 

0.00 

0.00 

7.95 

9.90 

9.24 

10.86 

12.68 


Fadlity 
PERVUs 


2.39 
2.67 
3.42 
3.71 
3.77 
11.31 
11.18 
10.73 
11.17 
7.05 
8.17 
20.87 
22.03 
22.06 
6.66 
6.03 
1.55 
2.88 
6.41 
4.74 
4.13 
3.47 
1.27 
0.16 
1.03 
3.46 
2.08 
3.33 
3.83 
4.75 
6.69 
7.06 
7.22 
6.47 
7.55 
0.00 
0.00 
0.00 
O.W 
0.00 
7.66 
7.75 
7.04 
6.96 
6.80 
6.19 
6.34 
5.68 
5.77 
9.80 
14.52 
22.95 
8.54 
0.30 
0.34 
0.36 
0.80 
0.W 
0.00 
0.00 
0.00 
5.50 
7.36 
5.56 
8.00 
8.34 


l^on- 

Fadlity 

PERVUs 


6.22 

3.38 

6.82 

6.10 

6.11 

NA 

NA 

NA 

NA 

8.55 

NA 

NA 

NA 

NA 

8.88 

3.07 

3.90 

6.41 

4.84 

4.21 

4.55 

1.73 

0.31 

2.90 

5.92 

2.78 

NA 

3.83 

6.10 

NA 

11.63 

12.14 

10.50 

11.57 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

7.48 

NA 

7.29 

NA 

NA 

NA 

1^ 

1.43 

1.61 

1.77 

1.31 

O.W 

0.00 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 


Mal- 
practice 
RVUs 


0.19 
0.25 
0.28 
0.28 
0.36 
1.50 
1.91 
1.78 
1.95 
0.62 
1.12 
3.11 
3.37 
3.52 
0.72 
0.78 
0.43 
0.60 
0.41 
0.27 
0.21 
0.26 
0.11 
0.02 
0.11 
0.27 
0.10 
0.17 
0.42 
0.52 
0.77 
0.30 
0.31 
0.22 
0.32 
0.00 
0.00 
0.00 
0.00 
0.00 
1.30 
1.21 
1.17 
1.18 
1.13 
0.95 
0.78 
0.58 
0.88 
1.15 
2.65 
3.99 
0.80 
0.04 
0.05 
0.07 
0.13 
0.00 
0.00 
0.00 
0.00 
0.83 
1.06 
0.95 
1.14 
1.35 


Gtobal 


CPTV 
HCPCS2 


090 
090 
090 
090 
090 
090 
090 
080 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
010 

zzz 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
000 
000 
000 
000 
000 
000 
000 
090 
090 
080 
060 
090 


15935  .. 

15936  .. 

15937  .. 

15940  .. 

15941  .. 

15944  .. 

15945  .. 

15946  . 

15950  . 

15951  . 

15952  . 

15953  . 
15956  . 
15958  . 

15999  . 

16000  . 
16010  . 
16015  . 
16020  . 
16025  . 
16030  . 

16035  . 

16036  . 
17000  . 

17003  . 

17004  . 

17106  . 

17107  . 

17108  . 

17110  . 

17111  . 
17250  . 

17260  . 

17261  . 

17262  . 

17263  . 

17264  . 
17266  . 

17270  . 

17271  . 

17272  . 

17273  . 

17274  . 
17276  . 
17280 
17281 
17282 
17283 
17284 
17286 
17304 
17305 
17306 
17307 
17310 
17340 
17360 
17380 
17999 
19000 
19001 
19020 
19030 
19100 
19101 
19102 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

C 

A 

A 

A 

A 

A 

A 

A 


Descriptton 


Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 

Remove  hip  pressure  sore  

Remove  hip  pressure  sore  

Remove  hip  pressure  sore  

Remove  hip  pressure  sore  

Remove  hip  pressure  sore  

Remove  thigh  pressure  sore  ... 
Remove  thigh  pressure  sore  ... 
Remove  thigh  pressure  sore  ... 
Remove  thigh  pressure  sore  ... 
Remove  thigh  pressure  sore  ... 
Remove  thigh  pressure  sore  ... 

Removal  of  pressure  sore  

Initial  treatment  of  bum(s) 

Treatment  of  bum(s)  

Treatment  of  bum(s)  

Treatment  of  bum(s) 

Treatment  of  bum(s) 

Treatment  of  burn(s)  

Incision  of  bum  scab,  initi  

Incise  bum  scab,  add!  inds  

Detroy  benlgn/premal  lesion  .... 

Destroy  lesions,  2-14  

Destroy  lestons.  15  or  more  .... 

Destruction  of  skin  lestons 

Destruction  of  skin  lestons 

Destruction  of  skin  lestons 

Destruct  lesion,  1-14  

Destruct  toslon,  15  or  more  .... 

Chemical  cautery,  tissue 

Destructton  of  skin  testons 

Destruction  of  skin  lesions 

Destruction  of  skin  lestons 

Destruction  of  skin  lestons 

Destruction  of  skin  lestons 

Destruction  of  skin  lestons 

Destruction  of  skin  lestons 

Destruction  of  skin  lestons 

Destruction  of  skin  lestons 

Destruction  of  skin  lestons 

Destruction  of  skin  lestons 

Destrudlon  of  skin  lestons 

Destructton  of  skin  lestons 

Destruction  of  skin  lestons 

Destruction  of  skin  lestons 

Destruction  of  skin  lestons 

Destruction  of  skin  testons 

Destructton  of  skin  lesions 

ChenK>surgery  of  skin  leston  .. 

2nd  stage  chenfK>surgery  

3rd  stage  chemosurgery  

Foltowup  skin  leston  therapy  .. 
Extensive  skin  chemosurgery  . 

Cryotherapy  of  skin 

Skin  peel  therapy 

Hair  removal  by  electrolysis  .... 

Skin  tissue  procedure  

Drainage  of  t>reast  teston 

Drain  breast  lesion  add-on  

Incision  of  breast  teskxi  

Injectton  for  breast  x-ray 

Bx  breast  percut  w/o  image  .... 

Biopsy  of  breast,  open 

Bx  breast  percut  w/image 


Phystoian 

Worit 

RVUs  3 


Fadlity 
PE  RVUs 


14.57 
12.38 
14.21 
9.34 
11.43 
11.46 
12.69 
21.57 
7.54 
10.72 
11.39 
12.63 
15.52 
15.48 
0.00 
0.89 
0.87 
2.35 
0.80 
1.85 
2.06 
3.75 
1.50 
0.60 
0.15 
2.79 
4.59 
9.16 
13.20 
0.65 
0.92 
0.50 
0.91 
1.17 
1.58 
•1.79 
1.94 
2.34 
1.32 
1.49 
1.77 
2.05 
2.59 
3.20 
1.17 
1.72 
2.04 
2.64 
3.21 
4.44 
7.60 
2.85 
2.85 
2.85 
0.95 
0.76 
1.43 
0.00 
0.00 
0.84 
0.42 
3.57 
1.53 
1.27 
3.18 
2.00 


Non- 

Fadlity 

PE  RVUs 


10.04 
8.86 

10.36 
5.94 
9.87 
8.67 
9.63 

14.05 
5.16 
8.02 
7.43 
8.87 

10.48 

10.79 
0.00 
0.27 
0.36 
0.94 
026 
0.67 
0.90 
1.50 
0.60 
0.27 
0.07 
1.28 
2.76 
4.94 
7.18 
0.26 
0.38 
0.21 
0.40 
0.55 
0.74 
0.82 
0.85 
0.96 
0.60 
0.71 
0.84 
0.95 
1.18 
1.68 
0.53 
0.82 
0.97 
1.23 
1.49 
2.48 
3.65 
1.37 
1.38 
1.40 
0.47 
0.26 
0.71 
0.00 
0.00 
0.29 
0.14 
3.38 
0.52 
0.44 
1.93 
0.69 


Mal- 

Pradtoe 

RVUs 


NA 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

1.07 

1.18 

1.88 

1.21 

1.87 

3.03 

NA 

NA 

1.06 

0.23 

2.51 

4.58 

6.88 

8.80 

1.09 

1.16 

0.74 

1.34 

1.45 

1.65 

1.76 

1.83 

2.04 

1.54 

1.61 

1.75 

1.89 

2.15 

2.47 

1.37 

1.72 

1.88 

2.18 

2.47 

3.12 

7.57 

3.51 

3.51 

3.52 

1.50 

0.37 

1.45 

0.00 

0.00 

1.23 

0.84 

6.84 

3.74 

1.46 

5.24 

5.11 


Global 


1.56 

1.32 

1.51 

0.98 

1.23 

1.21 

1.38 

2.32 

0.80 

1.14 

1.19 

1.38 

1.64 

1.66 

0.00 

0.06 

0.07 

0.22 

0.06 

0.16 

0.18 

0.36 

0.11 

0.03 

0.01 

0.12 

0.28 

0.53 

0.89 

0.04 

0.04 

0.04 

0.04 

0.05 

0.07 

0.08 

0.08 

0.11 

0.06 

0.06 

0.07 

0.09 

0.11 

0.15 

0.05 

0.07. 

0.09 

0.11 

0.14 

0.22 

0.31 

0.12 

0.12 

0.12 

0.05 

0.04 

0.06 

0.00 

0.00 

0.07 

0.03 

0.35 

0.07 

0.10 

0.20 

0.13 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
000 
000 
090 
ZZZ 
010 

zzz 

010 
090 
090 
090 
010 
010 
000 
010 
010. 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
000 
000 
000 
000 
000 
010 
010 
000 
YYY 
000 

zzz 

090 
000 
000 
010 
000 


'CPToodM and  dMcnp(ion«on«yM«oapy>tg(it  2001  Ait>»rtc^  Midlcl  tuoclMon.  A»  Wgrt 
'CopyrtgM  1994  AmMcan  DMal  AMOdMlon.  M  rtghli  raMowd  (OO11O-O98S0). 
*«*idtoMM  nvu*  am  mN  uM  tar  Madtoal*  paymanii. 
«PC  RVUa  -  Piaollea  Eapana*  RaMta*  Vah»  Urtk. 


/^pIcaMa  FAfWDFAftS  Apply. 


'  CPT  codas  and  descnptions  only  are  copyright  2001  American  Medical  Assodalion.  All  BigMs  R»««v«l  Applicabia  FARSrtJFARS  Apply. 
»Copynght  1994  American  Denial  Association.  All  rights  resarvad  (D0110-D9999). 
>«tndicatas  RVUs  are  not  use  for  Medicata  payments. 
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CPTV 
HCPCS2 


MOO 


Status 


Description 


Physician 

Work 

RVUsS 

Facility 
PE  RVUs 

Non- 
Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Global 

3.70 

1.27 

12.71 

0.16 

000 

4.30 

4.40 

8.56 

0.44 

090 

3.67 

3.07 

9.11 

0.38 

090 

5.56 

3.09 

4.92 

0.56 

090 

6.06 

3.25 

5.03 

0.61 

090 

2.93 

1.03 

NA 

0.30 

zzz 

5.14 

3.65 

9.29 

0.52 

090 

5.99 

4.48 

NA 

0.61 

090 

13.53 

7.93 

NA 

1.38 

090 

8.80 

5.97 

NA 

0.88 

090 

7.73 

5.01 

NA 

0.79 

090 

15.49 

9.09 

NA 

1.51 

090 

15.72 

9.14 

NA 

1.56 

090 

16.W 

8.78 

NA 

1.62 

090 

15.44 

9.02 

NA 

1.64 

090 

18.90 

11.00 

NA 

2.27 

090 

21.55 

11.93 

NA 

2.54 

090 

1.27 

0.43 

3.00 

0.06 

000 

0.63 

0.22 

1.76 

0.03 

ILL 

0.00 

na 

2.88 

0.01 

LU. 

10.69 

7.64 

NA 

1.15 

090 

15.62 

10.30 

NA 

1.69 

090 

5.85 

4.29 

NA 

0.63 

090 

8.45 

6.29 

NA 

0.90 

090 

5.68 

4.59 

NA 

0.61 

090 

7.59 

5.27 

NA 

0.81 

090 

6.33 

3.19 

NA 

0.68 

ILL 

11.20 

7.92 

NA 

1.21 

090 

8.92 

6.87 

13.93 

0.95 

090 

7.57 

5.47 

13.39 

0.80 

090 

18.16 

13.88 

NA 

1.96 

090 

19.26 

11.96 

NA 

2.08 

090 

41.00 

23.88 

NA 

3.91 

090 

21.28 

11.71 

NA 

2.27 

090 

25.73 

15.24 

NA 

2.78 

090 

32.42 

18.77 

NA 

3.51 

090 

29.82 

18.13 

NA 

3.24 

090 

8.05 

6.15 

NA 

0.86 

090 

9.35 

7.24 

NA 

1.01 

090 

9.14 

7.13 

NA 

0.98 

090 

2.17 

0.92 

6.66 

0.23 

000 

0.00 

0.00 

0.00 

0.00 

YYY 

2.12 

1.19 

2.15 

0.17 

010 

3.42 

2.19 

2.99 

0.34 

010 

10.08 

4.37 

5.83 

0.99 

010 

3.22 

1.48 

2.82 

0.24 

010 

3.94 

1.76 

3.39 

0.35 

010 

5.30 

3.00 

4.25 

0.57 

010 

13.69 

8.96 

NA 

0.96 

090 

1.46 

0.60 

1.69 

0.17 

000 

2.35 

0.95 

3.86 

0.23 

000 

0.99 

0.35 

3.18 

0.06 

000 

1.27 

3.02 

5.05 

0.06 

000 

1.87 

3.06 

4.46 

0.11 

000 

3.23 

4.12 

NA 

0.33 

010 

7.78 

6.74 

NA 

0.44 

010 

5.03 

4.25 

NA 

0.50 

010 

5.56 

4.78 

NA 

0.79 

010 

1.23 

3.88 

5.68 

0.10 

010 

0.76 

0.26 

322 

0.03 

000 

1.85 

3.46 

5.49 

0.17 

010 

3.50 

4.26 

6.93 

0.40 

010 

0.86 

0.38 

0.77 

0.06 

000 

0.88 

0.26 

0.84 

0.06 

000 

0.86 

0.38 

0.77 

0.06 

000 

0.86 

0.38 

0.77 

0.06 

000 

19103 

19110 

19112 

19120 

19125 

19126 

19140 

19160 

19162 

19180 

19182 

19200 

19220 

19240 

19260 

19271 

19272 

19290 

19291 

19295 

19316 

19318 

19324 

19325 

19328 

19330 

19340 

19342 

19350 

19355 

19357 

19361 

19364 

19366 

19367 

19368 

19369 

19370 

19371 

19380 

19396 

19499 

20000 

20005 

20100 

20101 

20102 

20103 

20150 

20200 

20205 

20206 

20220 

20225 

20240 

20245 

20250 

20251 

20500 

20501 

20520 

20525 

20526 

20550 

20551 

20552 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Bx  breast  percut  w/device  .... 

Nipple  exploration  

Excise  breast  duct  fistula 

Removal  of  breast  lesion 

Excision,  breast  lesion  

Excision,  addl  breast  lesion  .. 

Removal  of  breast  tissue  

Removal  of  breast  tissue  

Remove  breast  tissue,  nodes 

Removal  of  breast 

Removal  of  breast 

Removal  of  breast 

Removal  of  breast 

Removal  of  breast 

Removal  of  chest  waN  lesion  , 

Revision  of  chest  wall  , 

Extensive  chest  wall  surgery  . 

Place  needle  wire,  breast  

Place  needle  wire,  breast  

Place  breast  dip,  percut  

Suspension  of  breast  

Reduction  of  large  breast  

Enlarge  breast 

Enlarge  breast  with  implant  ... 

Removal  of  breast  implant 

Rentoval  of  implant  material  .. 
Immediate  breast  prostt>esis  .. 

Delayed  breast  prosthesis  

Breast  reconstruction  

Correct  Inverted  nipple(8)  

Breast  reconstruction  

Breast  reconstruction  

Breast  reconstruction 

Breast  reconstruction  

Breast  reconstruction 

Breast  reconstruction ' 

Breast  reconstruction  

Surgery  of  breast  capsule 

Removal  of  breast  capsule  .... 
Revise  breast  reconstruction  . 
Design  custom  breast  implant 

■Breast  surgery  procedure  

Incision  of  abscess  

Incision  of  deep  abscess  

Explore  wound,  neck  

Exptore  wound,  chest  

Expkxe  wound,  abdomen 

Explore  wound,  extremity  

Excise  epiphyseal  bar 

Muscle  biopsy  „.. 

Deep  muscle  biopsy  

Needto  t)iopsy,  musde 

Bone  bk)psy,  trocar/needle  .... 
Bone  biopsy,  trocar/needle  .... 

Bone  biopsy,  excisional  .> 

Bone  biopsy,  excisiorwl  

Open  bone  biopsy 

Open  bone  biopsy 

Injection  of  sinus  tract 

Inject  sinus  tract  for  x-ray  

RenK>val  of  foreign  body 

Removal  of  foreign  body 

Ther  injectkxi  carpal  tunnel  ... 
Inject  tendon/ligament/cyst  .... 

Inject  tendon  origin/insert 

Inject  trigger  point,  1  or  2  


<  CPT  codM  and  dMCftplkxis  onty  ar*  rapyrigm  2001  AmwtcM  Madical  AancMon  Al  ngha  Rm*^ 
'Copyrlghl  1M4  Ama«ican  Owital  AaaooatMn  AH  ngM(  r 
»  ♦Indicawa  RVUs  art  no<  ua>  hx  MaaiciM  paynwnli. 
«PE  RVUs  •  Pracaca  Expanaa  RaMlva  Valua  UNla. 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCS2 


20553  .. 
20600  .. 
20605  .. 
20610  .. 
20615  .. 
20660  .. 

20660  .. 

20661  .. 

20662  .. 

20663  .. 

20664  .. 

20665  . 
20670. 
20680  . 
20690  . 

20692  . 

20693  . 

20694  . 
20802  . 
20605  . 
20808  . 
20816  . 
20822  . 
20624  . 
20627  . 
20638  . 
20900  . 
20902  . 
20910  . 
20912  . 
20920  . 
20922  . 
20924  . 
20926  . 

20930  . 

20931  . 

20936  . 

20937  . 
20938 
20950  . 
20855 
20956 
20957 
20962 
20969  . 
20970 
20972 
20973 
20074 
20975 
20979 
20999 
21010 
21015 
21025 
21026 
21029 
21030 
21031 
21032 
21034 
21040 
21041 
21044 
21045 
21050 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

A 

B 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Inject  trigger  points,  >  3 

Drain/inject,  joint/bursa  

Drain/inject,  joint/bursa  

Drain/inject,  joint/bursa  

Treatment  of  bone  cyst 

Insert  and  remove  t>one  pin  ....-, 
Apply,  remove  fixation  devne  .. 

Application  of  head  brace  

Application  of  pelvis  brace 

Applicatkm  of  thigh  brace  

Hak)  brace  applnatton  

Removal  of  fixatk>n  devk» 

Removal  of  support  implant .... 
Removal  of  support  implant  .... 

Apply  bone  fixatkxi  devce 

Apply  bone  fixatmn.  devk» 

Ac^ust  bone  fixatkm  devtee 

Remove  bone  fixatkm  devne  . 
Replantation,  arm,  complete  ... 
Replant,  forearm,  complete  .... 
Replantatnn  hand,  complete  .. 
Replantatk>n  digit,  complete  ... 
Replantatkm  digit,  complete  ... 
ReplantatkHi  thumb,  complete 
Replantatk>n  thumb,  complete 
Replantatk>n  foot,  complete  .... 

Removal  of  bone  for  graft 

Removal  of  bone  for  graft 

Remove  cartHage  for  graft  

Remove  cartilage  for  graft  

Removal  of  fascia  for  graft  

Removal  of  fascia  for  graft  

Removal  of  tendon  for  graft  .... 

Removal  of  tissue  for  graft  

Spinal  bone  aHograft  

Spinal  bone  aUograft 

Spinal  bone  autograft 

Spinal  bone  autograft 

Spinal  bone  autograft 

Flukj  pressure,  musde 

Fibula  bone  graft,  microvasc  . 

Iliac  bone  graft,  mk»t>vasc 

Mt  bone  graft,  mk:rovasc  

Other  bone  graft,  mterovasc  .. 

Bone/skin  graft,  microvasc 

Bone/skin  graft,  iliac  crest 

Bone/skin  graft,  metatarsal  .... 

Bone/skin  graft,  great  toe  

Electrk»l  bone  stimulatkxi 

Electrical  bone  stimutatnn 

Us  bone  stimuiatkxt  

Muscutoskeietal  surgery  

Indskx)  of  jaw  joint  

Resection  of  facial  tumor 

Exdston  of  bone,  tower  jaw  ... 

Exdston  of  facial  bone(s) 

Contour  of  face  bone  leston  .. 
Removal  of  face  bone  leswn  . 
Remove  exostosis,  maiKJibie  . 
Remove  exostosis,  maxilla  .... 
Removal  of  face  bone  leston  . 
Removal  of  jaw  bone  leston  .. 
Removal  of  jaw  bone  leston  .. 
Removal  of  jaw  bone  leston  .. 

Extensive  jaw  surgery 

Removal  of  jaw  joint 


Physkaan 

Work 
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Facility 
PE  RVUs 


0.86 
0.66 
0.68 
0.79 
2.28 
2.23 
2.51 
4.89 
6.07 
5.43 
8.06 
1.31 
1.74 
3.35 
3.52 
6.41 
5.86 
4.16 
41.15 
50.00 
61.65 
30.94 
25.59 
30.94 
26.41 
41.41 
5.58 
7.55 
5.34 
6.35 
5.31 
6.61 
6.48 
5.53 
0.00 
1.81 
0.00 
2.79 
3.02 
1.26 
39.21 
39.27 
40.65 
39.27 
43.92 
43.06 
42.99 
45.76 
0.62 
2.60 
0.62 
0.00 
10.14 
5.29 
10.06 
4.85 
7.71 
6.46 
3.24 
3.24 
16.17 
2.11 
6.71 
11.86 
16.17 
10.77 


Non- 
Faculty 
PE  RVUs 


0.38 
0.35 
0.36 
0.41 
2.63 
3.18 
1.46 
6.61 
5.27 
4.70 
8.30 
1.24 
3.30 
5.10 
1.84 
3.07 
12.41 
6.12 
29.57 
44.44 
48.81 
46.19 
42.70 
44.93 
44.52 
28.98 
6.14 
8.77 
6.69 
7.57 
5.57 
6.32 
6.96 
6.22 
0.00 
0.95 
0.00 
1.47 
1.58 
2.06 
29.77 
28.02 
20.15 
27.75 
32.44 
29.88 
18.59 
27.95 
0.33 
1.37 
0.24 
0.00 
7.22 
7.27 
6.80 
5.05 
6.14 
4.76 
2.12 
2.24 
10.58 
1.80 
4.33 
7.93 
10.23 
11.68 


Mal- 

Practtoe 

RVUs 


0.77 
0.64 
0.75 
0.93 
4.68 
4.94 
f4A 
NA 
NA 
h4A 
NA 
2.30 
5.63 
5.10 
NA 
NA 
NA 
8.77 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
6.31 
NA 
8.56 
NA 
NA 
9.03 
NA 
NA 
0.00 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.41 
NA 
0.57 
0.00 
NA 
NA 
7.27 
5.30 
6.85 
5.33 
3.31 
3.28 
10.58 
2.98 
5.55 
NA 
NA 
NA 


0.06 

0.06 

0.06 

0.06 

0.19 

0.28 

0.48 

0.92 

0.81 

0.77 

1.49 

0.17 

0.23 

0.46 

0.47 

0.60 

0.85 

0.57 

5.81 

3.95 

6.49 

3.01 

3.07 

3.48 

3.21 

5.85 

0.77 

1.06 

0.50 

0.55 

0.54 

0.88 

0.82 

0.73 

0.00 

0.34 

0.00 

0.43 

0.52 

0.16 

4.35 

5.77 

5.74 

5.19 

4.34 

4.64 

6.07 

4.65 

0.09 

0.42 

0.04 

0.00 

0.54 

0.52 

0.79 

0.40 

0.74 

0.60 

0.28 

0.27 

1.37 

0.19 

0.56 

0.87 

1.20 

0.84 


Gtobal 


000 
000 
000 
000 
010 
010 
000 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 

zzz 

XXX 

zzz 
zzz 

000 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


<  CPT  oodaa  and  daacflpllana  only  afa  oopyrtgM  2001 
>Capyftgm  1984  Amaitean  OanM  AaaecMian.  Al  rtgMa 
s«lndk»laa  RVUa  an  nol  uaa  tor  Madtaala  pq^maiaa. 
«  PE  RVUa  -  Pncloa  &9«M  fMMM  ValM  UnSi. 


AitiailLaii  Manual  AaauH-nn.  Al  HgNa  naaaivad.  AnpfcaMa  FARSPFAWS  Apply. 


(00110-OS66S). 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CFTV 
HCPCS* 


MOD 


Status 


Description 


rsician 
/ork 

/U83 

Facility 
PERVUs 

Non- 
Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Global 

10.23 

10.19 

NA 

1.16 

090 

8.20 

5.97 

NA 

0.67 

090 

13.42 

7.17 

9.54 

1.36 

010 

33.75 

18.03 

23.99 

3.43 

090 

22.34 

12.47 

16.96 

1.59 

090 

25.10 

14.01 

19.05 

2.55 

090 

22.88 

12.77 

17.36 

1.87 

090 

20.87 

11.15 

14.83 

1.46 

090 

19.30 

10.77 

14.65 

1.96 

090 

22.51 

12.56 

17.06 

1.57 

090 

9.00 

4.81 

6.40 

0.65 

010 

24.92 

13.91 

18.91 

1.86 

090 

24.92 

13.31 

17.71 

2.2? 

090 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

090 

4.22 

3.95 

5.67 

0.18 

090 

5.21 

4.25 

5.18 

0.28 

090 

0.81 

0.29 

7.90 

0.05 

000 

4.93 

6.06 

9.69 

0.29 

090 

7.64 

6.18 

7.71 

0.56 

090 

8.52 

7.53 

NA 

0.59 

090 

11.16 

8.13 

NA 

1.16 

090 

10.62 

8.01 

9.32 

0.72 

090 

11.12 

7.38 

9.51 

0.76 

090 

9.82 

8.13 

NA 

0.53 

060 

12.19 

9.40 

NA 

1.47 

090 

14.61 

8.88 

NA 

1.02 

090 

18.10 

10.71 

NA 

1.63 

090 

18.81 

12.16 

NA 

1.16 

090 

19.58 

10.96 

NA 

0.90 

090 

19.94 

11.18 

NA 

2.09 

090 

20.71 

11.91 

NA 

2.13 

090 

21,77 

12.00 

NA 

1.52 

090 

25.24 

16.28 

NA 

1.09 

090 

28.30 

20.03 

NA 

1.96 

090 

30.52 

19.05 

NA 

4.86 

090 

34.45 

20.60 

NA 

5.48 

090 

42.38 

27.58 

NA 

6.74 

090 

46.44 

26.69 

NA 

4.39 

090 

27.80 

15.81 

NA 

'     1.91 

090 

33.17 

20.14 

NA 

5.16 

090 

22.25 

17.94 

NA 

2.48 

090 

25.19 

18.86 

NA 

2.15 

090 

9.90 

8.49 

NA 

0.97 

090 

32.19 

21.96 

NA 

2.53 

090 

35.31 

23.64 

NA 

2.75 

090 

38.24 

24.65 

NA 

4.12 

090 

22.46 

15.57 

NA 

1.85 

090 

17.15 

10.68 

NA 

1.53 

090 

19.84 

12.65 

NA 

1.39 

090 

17.24 

12.28 

NA 

1.20 

090 

18.91 

12.87 

NA 

1.62 

090 

14.16 

11.59 

NA 

1.05 

090 

16.00 

10.19 

NA 

1.26 

090 

14.10 

9.66 

NA 

1.01 

090 

10.23 

8.44 

9.46 

0.92 

090 

6.72 

5.81 

7.84 

0.60 

090 

10.23 

8.14 

8.78 

0.88 

090 

10.77 

7.01 

8.71 

1.04 

090 

10.77 

10.20 

NA 

0.96 

090 

6.72 

8.12 

12.04 

0.52 

090 

14.06 

11.42 

NA 

1.15 

090 

12.95 

11.21 

NA 

1.40 

090 

20.79 

13.90 

NA 

1.85 

090 

11.86 

9.13 

NA 

0.95 

090 

11.86 

10.17 

13.17 

0.88 

090 

21060 

21070 

21076 

21077 

21079 

21080 

21081 

21082 

21083 

21084 

21085 

21066 

21067 

21088 

21089 

21.100 

21110 

21116 

21120 

21121 

21122 

21123 

21125 

21127 

21137 

21138 

21139 

21141 

21142 

21143 

21145 

21146 

21147 

21150 

21151 

21154 

21155 

21159 

21160 

21172 

21175 

21179 

21180 

21181 

21182 

21183 

21184 

21188 

21193 

21194 

21195 

21196 

21198 

21199 

21206 

21206 

21209 

21210 

21215 

21230 

21235 

21240 

21242 

21243 

21244 

21245 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Remove  jaw  joint  cartilage 

Remove  coronoid  process 

Prepare  face/oral  prosthesis 

Prepare  face/oral  prosthesis 

Prepare  face/oral  prosthesis , 

Prepare  face/oral  prosthesis , 

Prepare  face/oral  prosttiesis 

Prepare  face/oral  prosttiesis 

Prepare  face/oral  prosttiesis 

Prepare  face/oral  prosthesis 

Prepare  face/oral  prosthesis 

Prepare  face/oral  prosthesis 

Prepare  face/oral  prosthesis 

Prepare  face/oral  prosthesis „. 

Prepare  face/oral  prosthesis 

Maxiltofacial  fixation  

Interdental  fixation 

Inieclion.  jaw  joint  x-ray  

Reconstructk)n  of  chin  

Reconstruction  of  chin  

Reconstruction  of  chin  

Recoristructkin  of  chin  

Augmentation,  k>wer  jaw  bona  

Augmentatk>n,  tower  jaw  bone  

Reduction  of  forehead  

Reduction  of  forehead  

Reduction  of  forehead  

Raconstruct  midface, 
Reconstruct  midface, 
Reconstruct  midface, 
Reconstruct  midface, 
neconstruct  midtace,  iefort 
Reconstruct  midface,  Iefort 
neconstruct  midtaoe,  Iefort 
Reconstruct  midface,  Iefort 
neconstruct  midface,  Iefort 
Reconstruct  midface, 
Reconstruct  mKlface, 
Reconstruct  midface, 
Reconstruct  orbit/loreftead .... 
Reconstruct  ort)it/foref)ead  .... 
Reconstruct  entire  forehead  . 
Reconstruct  entire  forehead  . 
Contour  cranial  bone  lesion  .. 

Reconstruct  cranial  bone 

Reconstruct  cranial  t)one 

Reconstruct  cranial  t)one 

Reconstruction  of  midlaoe  .... 

Reconst  Iwr  jaw  w/o  graft  

Reconst  Iwr  jaw  w/graft 

Reconst  Kwr  jaw  w/o  fixation  . 
Reconst  Iwr  jaw  w/fixalion  .... 
Reconstr  Iwr  jaw  segment  .... 
Reconstr  Iwr  jaw  w/advance  . 
Reconstruct  upper  jawbone  . 
Augmentatkx)  of  facial  bones 

Reduction  of  facial  borws  

Face  tx)ne  graft 

Lower  jaw  bone  graft  

Rib  cartilage  graft 

Ear  cartilage  graft  

Reconstruction  of  jaw  joint .... 
Reconstruction  of  jaw  joint .... 
Reconstruction  of  jaw  joint .... 
Reconstruction  of  tower  jaw  .. 
Reconstruction  of  jaw  


'  OPT  codM  and  dMcrtplorw  only 
'CopyrtgM  19S4  Amartowi  Omtm 
»  ♦In  lie  MM  RVUt  art  not  UM  lor 
*PE  RVU*  ■  PracHe*  ExpWM* 


t  oopifttfH  2001  fumhem  Madia)  Itmetmen.  M  WgMi  nawrnd.  ApplMMi  PAWS/DFAH8  *pply. 
I(OOIIO-OSSOS). 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD 


21246  .. 

21247  .. 

21248  .. 

21249  .. 

21255  .. 

21256  .. 

21260  .. 

21261  .. 
21263  .. 

21267  .. 

21268  .. 
21270  .. 
21275  . 
21280  . 
21282  . 

21295  . 

21296  . 

21299  . 

21300  . 
21310  . 
21315  . 
21320  . 
21325  . 
21330  . 

21335  . 

21336  . 

21337  . 

21338  . 

21339  . 
21340 

21343  . 

21344  . 

21345  . 

21346  . 

21347  . 

21348  . 

21355  . 

21356  . 
21360  . 

21365  . 

21366  . 
21385  . 
21386 
21387  . 
21390  . 
21395 
21400  . 
21401 
21406 
21407 
21408 
21421 
21422 
21423 
21431 
21432 
21433 
21435 
21436 
21440 
21445 
21450 
21451 
21452 
21453 
21454 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Physician 

Wortc 

RVUs  3 


Reconstruction  of  jaw  

Reconstruct  lower  jaw  bone  . 

Reconstruction  of  jaw  

Reconstruction  of  jaw  

Reconstruct  lower  jaw  bone  . 

Reconstruction  of  orbit 

Revise  eye  sockets  

Revise  eye  sockets 

Revise  eye  sockets 

Revise  eye  sockets 

Revise  eye  sockets 

Augmentation,  cheek  bone  ... 
Revision,  orbltofacial  bones  .. 

Revision  of  eyelid 

Revision  of  eyelkl 

Revision  of  jaw  muscle/bone 
Revision  of  jaw  muscle/tx)ne 
Cranio/maxillofacial  surgery  .. 
Treatment  of  skull  fracture  .... 
Treatment  of  nose  fracture  ... 
Treatment  of  nose  fracture  ... 
Treatment  of  nose  fracture  ... 
Treatment  of  nose  fracture  ... 
Treatment  of  nose  fracture  .. 
Treatment  of  nose  fracture  .. 
Treat  nasal  septal  fracture  ... 
Treat  nasal  septal  fracture  ... 
Treat  nasoethmoid  fracture  .. 
Treat  nasoethmoid  fracture  .. 
Treatment  of  nose  fracture  .. 
Treatment  of  sinus  fracture  .. 
Treatment  of  sinus  fracture  .. 

Treat  nose/jaw  fracture  

Treat  nose/jaw  fracture  

Treat  nose/jaw  fracture  

Treat  nose/jaw  fracture  

Treat  cheek  bone  fracture  ... 
Treat  cheek  bone  fracture  ... 
Treat  cheek  bone  fracture  ... 
Treat  cheek  bone  fracture  ... 
Treat  cheek  bone  fracture  ... 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture  ..... 

Treat  eye  socket  fracture 

Treat  mouth  roof  fracture  ..... 

Treat  mouth  roof  fracture 

Treat  mouth  roof  fracture 

Treat  craniofacial  fracture  ... 
Treat  craniofacial  fracture  ... 
Treat  craniofacial  fracture  ... 
Treat  craniofacial  fracture  ... 
Treat  craniofacial  fracture  ... 
Treat  dental  ridge  fracture  .. 
Treat  dental  ridge  fracture  .. 

Treat  lower  jaw  fracture  

Treat  lower  jaw  fracture  

Treat  lower  jaw  fracture 

Treat  lower  jaw  fracture  

Treat  lower  jaw  fracture  


co^iiih,  Non- 

PE  rSs    ''^^"♦y 

PE  RVUS      p£  pyu3 


12.47 

22.63 
11.48 
17.52 
16.72 
16.19 
16.52 
31.49 
28.42 
18.90 
24.48 
10.23 
11.24 
6.03 
3.49 
1.53 
4.25 
0.00 
0.72 
0.58 
1.51 
1.85 
3.77 
5.38 
8.61 
5.72 
2.70 
6.46 
8.09 
10.77 
12.95 
19.72 
8.16 
10.61 
12.69 
16.69 
3.77 
4.15 
6.46 
14.95 
17.77 
9.16 
9.16 
9.70 
10.13 
12.66 
1.40 
3.26 
7.01 
8.61 
12.38 
5.14 
8.32 
10.40 
7.05 
8.61 
25.35 
17.25 
2804 
2.70 
5.38 
2.97 
4.87 
1.98 
5.54 
6.46 


10.04 
16.47 
7.75 
10.11 
11.37 
13.42 
11.01 
19.83 
14.74 
14.58 
16.16 
9.48 
11.04 
6.19 
5.30 
4.33 
4.65 
0.00 
0.27 
0.15 
1.28 
2.03 
3.69 
5.55 
7.14 
5.55 
3.27 
6.07 
6.73 
9.18 
9.77 
13.45 
7.92 
10.05 
9.56 
11.03 
2.28 
3.25 
5.65 
11.39 
11.96 
7.53 
8.06 
8.27 
8.57 
9.83 
1.06 
3.19 
6.80 
7.84 
10.11 
6.03 
7.52 
8.07 
6.81 
7.67 
17.13 
12.51 
17.24 
3.55 
5.15 
2.71 
5.55 
4.10 
6.36 
5.64 


hAa\- 

Practk» 

RVUs 


Gtobal 


10.04 
NA 
8.79 
11.33 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
9.48 
NA 
NA 
NA 
NA 
NA 
0.00 
2.76 
2.66 
3.41 
4.81 
NA 
NA 
NA 
NA 
5.22 
NA 
NA 
NA 
NA 
NA 
9.46 
NA 
NA 
NA 
4.37 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.16 
4.70 
HA 
NA 
NA 
7.17 
NA 
NA 
NA 
NA 
NA 
NA 
'  NA 
5.46 
6.85 
6.49 
6.44 
9.17 
7.31 
NA 


1.21 

2.21 

1.01 

1.39 

1.13 

1.04 

1.25 

2.20 

2.16 

1.35 

0.79 

0.73  I 

1.03  I 

0.27  ! 

0.21 

0.13 

0.30 

0.00 

0.09 

0.05 

0.12 

0.15 

0.31 

0.48 

0.64 

0.45 

0.22 

0.53 

0.76 

0.85 

1.06 

1.72 

0.60 

0.85 

1.14 

1.50 

0.29 

0.36 

0.52 

1.30 

1.41 

0.64 

0.76 

0.78 

0.70 

1.09 

0.12 

0.34 

0.59 

0.67 

1.24 

0.42 

0.69 

0.95 

0.58 

0.55 

2.46 

1.66 

2.32 

0.22 

0.55 

0.23 

0.39 

0.14 

0.49 

0.55 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  OPT  codes  and  descriptions  only  are  copyright  2001  Amencan  Medical  Association  All  Rights  Reserved.  Applicable  FARS^FARS  Apply. 
'Copyright  1994  Amencan  Dental  Association.  All  nghts  resen«d  (D0110-D9999) 
^♦Indicates  RVUs  are  not  use  for  Medicate  payments. 
*  PE  RVUs  >  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


21461 
21462 
21465 
21470 
21480 
21485 
21490 
21493 
21494 
21495 
21497 
21499 
21501 
21502 
21510 
21550 
21555 
21556 
21557 
21600 
21610 
21615 
21616 
21620 
21627 
21630 
21632 
21700 
21705 
21720 
21725 
21740 
21750 
21800 
21805 
21810 
21820 
21825 
21899 
21920 
21925 
21930 
21935 
22100 
22101 
22102 
22103 
22110 
22112 
22114 
22116 
22210 
22212 
22214 
22216 
22220 
22222 
22224 
22226 
22305 
22310 
22315 
22318 
22319 
22325 
22326 


MOD 


Status 


-- 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Treat  lower  jaw  tracture  

Treat  lower  jaw  fracture  

Treat  lower  jaw  fracture  

Treat  tower  jaw  fracture  

Reset  dislocated  jaw 

Reset  dislocated  jaw 

Repair  dislocated  jaw 

Treat  hyoid  bor>e  fracture  

Treat  hyoid  bone  fracture  

Treat  hyoid  bone  fracture  ..;.... 

Interdental  wiring 

Head  surgery  procedure  

Drain  neck/chest  lesion 

Drain  chest  lesion  

Drainage  of  bone'lesion 

Biopsy  of  necK/chest 

Remove  lesion,  neck/chest 

Remove  lesion,  neck/chest  ..... 

Remove  tumor,  neck/chest 

Partial  renroval  of  rib 

Partial  removal  of  rib 

Removal  of  rib 

Removal  of  rib  and  nerves  

Partial  removal  of  sternum 

Sternal  debridement 

Extensive  sternum  surgery  

Extensive  stemum  surgery  

Revision  of  neck  muscle 

Revision  of  neck  muscle/rib  .... 

Revision  of  neck  muscle 

Revision  of  neck  muscle 

Reconstruction  of  stemum 

Repair  of  stemum  separation  . 

Treatment  of  rib  fracture  

Treatment  of  rib  fracture  

Treatment  of  rib  fracture(s) 

Treat  stemum  fracture 

Treat  stemum  fracture  

Neck/chest  surgery  procedure 

Biopsy  soft  tissue  of  back 

Biopsy  soft  tissue  of  back 

Remove  lesion,  back  or  flank  . 

Remove  tumor,  back 

Remove  part  of  neck  vertebra 
Remove  part,  thorax  vertebra  . 
Remove  part,  lumbar  vertebra 
Remove  extra  spine  segment  . 
Remove  part  of  neck  vertebra 
Remove  part,  thorax  vertebra  . 
Remove  part,  lumbar  vertebra 
Remove  extra  spine  segment  . 

Revision  of  neck  spine 

Revision  of  thorax  spine  

Revision  of  lumbar  spine  

Revise,  extra  spine  segment  .. 

Revision  of  neck  spine 

RevisKMi  of  thorax  spine  

Revision  of  lumbar  spine  

Revise,  extra  spine  segment  .. 
Treat  spine  process  fracture  ... 

Treat  spine  fracture 

Treat  spine  fracture 

Treat  odontoid  fx  w/o  graft 

Treat  odontoid  fx  w/graft 

Treat  spine  fracture 

Treat  neck  spine  fracture 


Ptiysician 

Wonc 

RVUs  3 


8.09 

9.79 

11.91 

15.34 

0.61 

3.99 

11.86 

1.27 

6.28 

5.69 

3.86 

0.00 

3.81 

7.12 

5.74 

2.06 

4.35 

5.57 

8.88 

6.89 

14.61 

9.87 

12.04 

6.79 

6.81 

17.38 

18.14 

6.19 

9.60 

5.68 

6.99 

16.50 

10.77 

0.96 

2.75 

6.86 

1.28 

7.41 

0.00 

2.06 

4.49 

5.00 

17.96 

9.73 

9.81 

9.81 

2.34 

12.74 

12.81 

12.81 

2.32 

23.82 

19.42 

19.45 

6.04 

21.37 

21.52 

21.52 

6.04 

2.05 

2.61 

8.84 

21.50 

24.00 

18.30 

19.50 
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7.93 

8.03 

7.79 

9.88 

0.18 

3.32 

7.46 

3.58 

4.85 

5.02 

3.91 

0.00 

3.53 

7.29 

6.92 

1.23 

2.43 

3.21 

7.58 

7.47 

10.91 

7.85 

9.08 

7.96 

12.18 

13.60 

11.81 

6.97 

7.55 

6.72 

7.43 

12.21 

9.44 

1.06 

4.46 

6.73 

1.50 

9.85 

0.00 

0.75 

4.61 

2.61 

13.13 

8.62 

8.86 

8.93 

1.24 

10.73 

10.64 

10.88 

1.19 

16.92 

14.62 

15.07 

3.14 

15.34 

12.81 

15.67 

3.15 

1.93 

3.45 

9.14 

14.70 

17.01 

14.66 

15.40 
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9.06 

10.31 

NA 

NA 

1.58 

3.76 

NA 

NA 

NA 

NA 

464 

0.00 

4.35 

NA 

NA 

2.20 

4.18 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

8.43 

NA 

8.25 

NA 

NA 

NA 

2.27 

NA 

NA 

2.72 

NA 

0.00 

2.27 

11.73 

4.50 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.17 

4.65 

NA 

NA 

NA 

HA 

NA 
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0.73 
0.80 
0.64 
1.36 
0.05 
0.31 
1.31 
0.10 
0.44 
0.41 
0.31 
0.00 
0.36 
0.79 
0.67 
0.13 
0.41 
0.51 
0.85 
0.81 
1.85 
1.20 
1.31 
0.77 
0.82 
1.95 
2.16 
0.31 
0.92 
0.80 
0.90 
2.03 
1.35 
0.09 
0.29 
0.60 
0.15 
0.84 
0.00 
0.12 
0.44 
0.49 
1.87 
1.55 
1.51 
1.46 
0.37 
2.20 
1.96 
1.98 
0.40 
4.23 
2.78 
2.78 
0.98 
3.65 
3.08 
3.20 
1.01 
0.29 
0.37 
1.37 
4.26 
4.76 
2.61 
3.54 


Global 
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090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 

YYY 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

YYY 
010 
090 
090 
090 
090 
090 
090 

zzz 

090 
090 
090 
ZZZ 
090 
090 
090 
ZZZ 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 


22327 

22328 

22505 

22520 

22521 

22522 

22548 

22554 

22556 

22558 

22585 

22590 

22595 

22600 

22610 

22612 

22614 

22630 

22632 

22800 

22802 

22804 

22808 

22810 

22812 

22818 

22819 

22830 

22840 

22841 

22842 

22843 

22844 

22845 

22846 

22847 

22848 

22849 

22850 

22851 

22852 

22855 

22899 

22900 

22999 

23000 

23020 

23030 

23031 

23035 

23040 

23044 

23065 

23066 

23075 

23076 

23077 

23100 

23101 

23105 

23106 

23107 

23120 

23125 

23130 

23140 
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Status 
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A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
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Description 


Treat  thorax  spine  fracture  

Treat  each  add  spine  fx 

Manipulation  of  spine 

Percut  vertebroplasty  thor 

Percut  vertebroplasty  lumb  

Percut  vertebroplasty  addl  

Neck  spine  fusion  

Neck  spine  fusion  

Thorax  spine  fusion  

Lumbar  spine  fusion  

Additional  spinal  fusion  

Spine  &  skull  spinal  fusion 

Neck  spinal  fusion 

Neck  spine  fusion  

Thorax  spine  fusion  

Lumbar  spine  fusion  

Spine  fusion,  extra  segment  ... 

Lumbar  spine  fusion  

Spine  fusion,  extra  segment  ... 

Fusion  of  spine  

Fusion  of  spine  

Fusion  of  spine  

Fusion  of  spine  

Fusion  of  spine  

Fusion  of  spine  

Kyphectomy,  1-2  segments  .... 

Kyphectomy,  3  or  more  : 

Exploration  of  spinal  fusion 

Insert  spine  fixation  device  

Insert  spine  fixation  device  

Insert  spine  fixation  device  ..... 

Insert  spine  fixation  device  

Insert  spine  fixation  device  

Insert  spine  fixation  device  

Insert  spine  fixation  device  

Insert  spine  fixation  device  

Insert  petv  fixation  device  

Reinsert  spinal  fixation 

Remove  spine  fixation  device  . 

Apply  spine  prosth  device 

Remove  spine  fixation  device  . 
Remove  spine  fixation  device  . 

Spine  surgery  procedure  

Remove  abdominal  wall  lesion 
Abdomen  surgery  procedure  .. 
Removal  of  calcium  deposits  . 

Release  shoulder  joint  

Drain  shoulder  lesion  

Drain  shoulder  bursa  

Drain  shoulder  bone  lesion  .... 
Exploratory  shoulder  surgery  . 
Exploratory  shoulder  surgery  . 

Biopsy  shoulder  tissues  

Biopsy  shoulder  tissues  

Removal  of  shoulder  lesion  ... 
Removal  of  shoulder  lesion  ... 
Remove  tumor  of  shoulder  .... 

Biopsy  of  shoulder  joint  

Shoulder  joint  surgery 

Remove  shoulder  jpint  lining  . 

Incision  of  collarbone  joint  

Explore  treat  shoulder  joint  .... 
Partial  removal,  collar  bone  ... 

Removal  of  collar  bone 

Remove  shoulder  bone,  part  . 
Removal  of  bone  lesion  


Physician 
WorK 

Facility 
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Non- 
Facility 

Dtol- 
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PE  RVUs 

RVUs 

•  19.20 

15.11 

NA 

2.75 

090 

4.61 

2.31 

NA 

0.66 

777 

1.87 

2.98 

4.57 

0.27 

010 

8.91 

4.13 

NA 

0.99 

010 

8.34 

3.90 

NA 

0.93 

010 

4.31 

1.74 

NA 

0.33 

777 

25.82 

17.74 

NA 

4.98 

090 

18.62 

13.67 

NA 

3.51 

090 

23.46 

16.51 

HA 

3.78 

090 

22.28 

14.98 

NA 

3.18 

090 

5.53 

2.82 

NA 

0.98 

777 

20.51 

15.32 

NA 

3.81 

090 

19.39 

14.31 

NA 

3.62 

090 

16.14 

12.63 

NA 

2.89 

090 

16.02 

12.73 

NA 

2.66 

090 

21.00 

15.47 

NA 

3.28 

090 

6.44 

3.39 

NA 

1.04 

777 

20.84 

15.73 

NA 

3.79 

.090 

5.23 

2.68 

NA 

0.90 

777 

18.25 

13.89 

HA 

2.71 

090 

30.88 

21.32 

NA 

442 

090 

36.27 

23.91 

NA 

5.23 

090 

26.27 

18.18 

NA 

4.36 

090 

30.27 

19.74 

NA 

4.49 

090 

32.70 

21.34 

NA 

4.67 

090 

31.83 

20.75 

NA 

5.01 

090 

36.44 

21.64 

NA 

5.20 

090 

10.85 

9.91 

NA 

1.73 

090 

12.54 

6.50 

NA 

2.03 

777 

0.00 

0.00 

.0.00 

0.00 

XXX 

12.58 

6.57 

NA 

2.04 

777 

13.46 

6.74 

NA 

2.10 

777 

16.44 

8.94 

NA 

2.42 

ZZZ 

11.96 

6.13 

NA 

2.22 

777 

12.42 

6.38 

NA 

2.26 

777 

13.80 

7.19 

tM 

2.36 

777 

6.00 

3.26 

IMA 

0.88 

777 

18.51 

13.89 

NA 

2.87 

090 

9.52 

8.72 

NA 

1.51 

090 

6.71 

3.39 

NA 

1.11 

777 

9.01 

8.51 

NA 

1.40 

090 

15.13 

11.41 

NA 

2.74 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

5.80 

4.30 

NA 

0.58 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

4.36 

7,10 

8.92 

0.50 

090 

8.93 

10.37 

NA 

1.23 

090 

3.43 

4.30 

6.00 

0.42 

010 

2.74 

4.06 

5.82 

0.33 

010 

8.61 

15.80 

NA 

1.19 

090 

9.20 

11.54 

NA 

1.28 

090 

7.12 

10.28 

NA 

0.97 

090 

2.27 

1.33 

2.52 

1           0.14 

010 

4.16 

6.17 

7.65 

0.50 

090 

2.39 

3.13 

5.27 

0.25 

010 

7.63 

8.17 

NA 

0.87 

090 

16.09 

14.36 

NA 

1.81 

090 

6.03 

8.64 

NA 

0.81 

090 

5.58 

8.53 

NA 

0.77 

090 

8.23 

10.09 

NA 

1.13 

090 

5.96 

8.75 

NA 

0.82 

090 

8.62 

10.28 

NA 

1.19 

090 

7.11 

9.58 

NA 

0.99 

1            090 

9.39 

10.54 

NA 

1.27 

1            090 

7.55 

9.62 

NA 

1.06 

;            090 

6.89 

8.23 

NA 

0.82 

!            090 
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CPTV 
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23145 

23146 

23150 

23155 

23156 

23170 

23172 

23174 

23180 

23182 

23184 

23190 

23195 

23200 

23210 

23220 

23221 

23222 

23330 

23331 

23332 

23350 

23395 

23397 

23400 

23405 

23406 

23410 

23412 

23415 

23420 

23430 

23440 

23450 

23455 

23460 

23462 

23465 

23466 

23470 

23472 

23480 

23485 

23490 

23491 

23500 

23505 

23515 

23520 

23525 

23530 

23532 

23540 

23545 

23550 

23552 

23570 

23575 

23585 

23600 

23605 

23616 

23616 

23620 

23625 

23630 


mod 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Removal  of  bone  lesion 

Removal  of  bone  lesion  

Removal  of  humenis  lesion 

Removal  of  humerus  lesion 

Removal  of  humerus  lesion 

Remove  collar  bone  lesion  ;.....'. 

Remove  shoulder  blade  lesion  

Remove  humerus  lesion  

Remove  collar  bone  lesion  

Remove  shoulder  blade  lesion  

Renwve  humerus  lesion 

Partial  removal  of  scapula  

Removal  of  head  of  humerus  

Removal  of  collar  bone 

Removal  of  shoulder  blade 

Partial  removal  of  humerus 

Partial  rerrwval  of  humerus ^ 

Partial  removal  of  humerus 

Remove  shoulder  foreign  body 

Remove  shouWer  foreign  body 

Remove  shoulder  foreign  body 

Injection  for  shoulder  x-ray  

Muscle  transfer,  shoukjer/arm  

Muscle  transfers 

Fixation  of  shoulder  blade  

Incision  of  tendon  &  muscle  

Incise  tendon(s)  &  mu8Cie<s)  ^ 

Repair  of  tendon(s)  

Repair  of  tendon(s)  

Release  of  shoulder  ligament 

Repair  of  shoulder  

Repair  biceps  terKlon 

Remove/transplant  tendon 

Repair  shoulder  capsule  

Repair  shoulder  capsule  

Repair  shoulder  capsule  

Repair  shoulder  capsule  

Repair  shoulder  capsule  

Repair  shoulder  capsule 

Reconstruct  shoulder  joint  „ 

Reconstruct  shoulder  joint  

Revision  of  collar  bone .'. 

Revision  of  collar  bone  

Reinforce  clavicle 

Reinforce  shoulder  bones 

Treat  clavicle  fracture  

Treat  clavicle  fracture  

Treat  clavicle  fracture  

Treat  davicle  dislocation 

Treat  clavicle  dislocation 

Treat  clavicle  dislocation 

Treat  davicle  dislocation 

Treat  davicie  dislocation 

Treat  davide  dislocation -.... 

Treat  davicie  dislocation 

Treat  davide  dislocation , 

Treat  shoulder  blade  fx 

Treat  shoulder  blade  fx 

Treat  scapula  fracture 

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  ..> 

Treat  humerus  fracture 

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  
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9.09 

7.83 

8.48 

10.35 

8.68 

6.86 

6.90 

9.51 

8.53 

8.15 

9.38 

7.24 

9.81 

12.06 

12.49 

14.56 

17.74 

23.92 

1.85 

7.38 

11.62 

1.00 

16.85 

16.13 

13.54 

8.37 

10.79 

12.45 

13.31 

9.97 

13.30 

9.98 

10.48 

13.40 

14.37 

15.37 

15.30 

15.85 

14.22 

17.15 

21.10 

11.18 

13.43 

11.86 

14.21 

2.06 

3.69 

7.41 

2.16 

3.60 

7.31 

8.01 

2.23 

3.25 

7.24 

8.45 

2.23 

4.06 

8.96 

2.93 

4.87 

9.35 

21.27 

2.40 

3.93 

7.35 
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Non- 
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11.43 
10.60 
9.84 
11.93 
10.27 
10.65 
10.05 
11.76 
15.70 
16.31 
16.25 
8.36 
10.62 
13.91 
13.95 
15.15 
16.33 
20.37 
3.57 
9.51 
11.93 
0.34 
13.82 
14.11 
13.96 
9.37 
11.52 
12.33 
12.90 
9.97 
13.81 
11.10 
11.33 
12.82 
13.39 
13.99 
13.69 
13.73 
13.36 
14.91 
17.03 
11.52 
12.95 
11.82 
13.26 
2.50 
3.91 
8.12 
2.55 
3.82 
7.83 
8.17 
2.50 
3.56 
8.12 
8.73 
2.62 
4.16 
9.26 
3.58 
6.36 
10.05 
15.83 
3.32 
5.41 
8.12 


NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
t^ 

NA 

NA 

NA 

NA 

NA 

5.69 

NA 

NA 

7.63 

NA 

NA 

NA 

NA 

NA 

NA 

1^ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.77 

5.79 

NA 

3.83 

5.95 

NA 

NA 

4.40 

4.89 

NA 

t^lA 

3.76 

6.01 

NA 

5.50 

8.10 

NA 

NA 

5.21 

7.18 

1^ 
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1.24 

1.11 

1.14 

1.20 

1.18 

0.84 

0.95 

1.30 

1.18 

1.08 

124 

0.97 

1.38 

1.48 

1.61 

2.03 

2.51 

3.37 

0.18 

1.02 

1.62 

0.05 

2.29 

2.24 

1.91 

1.12 

1.48 

1.72 

1.86 

1.39 

1.86 

1.40 

1.47 

1.86 

2.01 

2.17 

2.16 

1.61 

2.00 

2.40 

2.37 

1.56 

1.84 

1.11 

2.00 

0.26 

0.50 

1.03 

0.26 

0.44 

0.85 

1.13 

0.24 

0.39 

0.94 

1.18 

0.29 

0.53 

1.25 

0.39 

0.67 

1.31 

2.98 

0.32 

0.53 

1.03 
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23650. 

23655  . 

23660  . 

23665  . 

23670  . 

23675  , 

23680  . 

23700  , 

23800  . 

23802 

23900 

23920 

23921 

23929 

23930 

23931 

23935 

24000 

24006 

24065 

24066 

24075 

24076 

24077 

24100 

24101 

24102 

24105 

24110 

24115 

24116 

24120 

24125 

24126 

24130 

24134 

24136 

24138 

24140 

24145' 

24147 

24149 

24150 

24151 

24152 

24153 

24155 

24160 

24164 

24200 

24201 

24220 

24300 

24301 

24305 

24310 

24320 

24330 

24331 

24332 

24340 

24341 

24342 

24343 

24344 

24345 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Treat  shoulder  dislocation 

Treat  shoulder  dislocation 

Treat  shoulder  dislocation 

Tre^t  dislocation/fracture  

Treat  dislocation/fracture  

Treat  dislocation/fracture  

Treat  dislocatlon/fradure  

Fixation  of  shoulder  

Fusion  of  shoulder  joint  

Fusion  of  shoulder  joint  

Amputation  of  arm  &  girdle  .... 
Amputation  at  shoulder  joint  .. 
Amputation  follow-up  surgery 
Shoulder  surgery  procedure  .. 

Drainage  of  arm  lesion  

Drainage  of  arm  bursa 

Drain  arm/elbow  bone  lesion  . 

Exploratory  elbow  surgery  

Release  elbow  joint 

Biopsy  arm/elbow  soft  tissue  . 
Biopsy  arm/elbow  soft  tissue  . 

Remove  arm/elbow  lesion  

Remove  arm/elbow  lesion  

Remove  tumor  of  arm/eltx>w  . 

Biopsy  elbow  joint  lining  

Explore/treat  elbow  joint  

Remove  elbow  joint  lining 

Removal  of  elbow  bursa 

Remove  humerus  lesion  

Remove/graft  bone  lesion 

Remove/graft  bone  lesion 

Remove  elbow  lesion 

Remove/graft  bone  lesion 

Remove/graft  bone  lesion 

Removal  of  head  of  radius  .... 
Removal  of  arm  bone  lesion  .. 
Remove  radius  bone  lesion  ... 
Remove  elbow  bone  lesion  ... 
Partial  removal  of  ami  bone  .. 

Partial  removal  of  radius 

Partial  removal  of  elbow  

Radical  resection  of  elbow 

Extensive  humerus  surgery  ... 
Extensive  humerus  surgery  ... 

Extensive  radius  surgery  

Extensive  radius  surgery  

Removal  of  elbow  joint  

Remove  elbow  joint  Implant ... 
Remove  radius  head  Implant  . 
Removal  of  arm  foreign  body 
Removal  of  ann  foreign  body 

Injedion  for  elbow  x-ray 

Manipulate  elbow  w/anesth  ... 

Muscle/tendon  transfer  

Arm  tendon  lengtfienlng 

Revision  of  arm  tendon 

Repair  of  arm  tendon 

Revision  of  arm  musdes  

Revision  of  arm  musdes  

Tenolysis,  triceps  »... 

Repair  of  biceps  tendon 

Repair  arm  tiendon/musde 

Repair  of  ruptured  tendon 

Repr  elbow  lat  ligmnt  w/tiss  ... 
Reconstrud  elt>ow  lat  ligmnt . 
Repr  eit>w  med  ligmnt  w/tiss  . 


Physician 

Work 

RVUs  3 


3.39 

4.57 

7.49 

4.47 

7.90 

6.05 

10.06 

2.52 

14.16 

16.60 

19.72 

14.61 

5.49 

0.00 

2.94 

1.79 

6.09 

5.82 

9.31 

2.06 

5.21 

3.92 

6.30 

11.76 

4.93 

6.13 

8.03 

3.61 

7.39 

9.63 

11.81 

6.65 

7.89 

8.31 

6.25 

9.73 

7.99 

8.05 

9.18 

7.58 

7.54 

14.20 

13.27 

15.58 

10.06 

11.54 

11.73 

7.83 

6.23 

1.76 

4.56 

1.31 

3.75 

10.20 

7.45 

5.98 

10.56 

9.60 

10.65 

7.45 

7.89 

7.90 

10.62 

8.65 

14.00 

8.65 


Facility 
PE  RVUs 


3.50 

4.21 

7.91 

5.66 

8.56 

6.53 

9.65 

3:39 

14.08 

13.40 

15.42 

13.65 

6.51 

0.00 

3.89 

3.61 

12.53 

5.91 

8.43 

3.25 

6.53 

5.96 

7.14 

14.01 

585 

6.70 

7.72 

5.08 

9.51 

10.31 

12.01 

6.67 

7.07 

7.77 

6.73 

15.85 

6.40 

7.76 

16.80 

11.15 

11.09 

10.98 

14.58 

16.06 

9.58 

7.21 

9.34 

7.59 

6.71 

3.29 

6.68 

0.46 

5.26 

9.03 

7.49 

8.14 

10.72 

8.62 

9.19 

5.13 

7.61 

7.61 

9.17 

7.60 

10.42 

7.60 


Non- 
Facility 
PE  RVUs 


5.46 
NA 
NA 
7.41 
NA 
8.15 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
5.98 
5.67 
UA 
NA 
NA 
5.34 
8.66 
7.99 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
HA 
HA 
NA 
5.66 
8.70 
11.20 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Mal- 

Practne 

RVUs 


QkJbal 


0.31 

0.52 

1.01 

0.60 

1.10 

0.83 

1.39 

0.35 

1.97 

2.34 

2.47 

1.92 

0.78 

0.00 

0.32 

0.21 

0.84 

0.77 

1.27 

0.14 

0.61 

0.43 

0.70 

1.32 

0.62 

0.84 

1.09 

0.49 

0.99 

1.15 

1.6 

0.87 

0.88 

0.90 

0.87 

1.31 

0.85 

1.12 

1.23 

1.01 

1.04 

1.90 

1.81 

2.19 

1.19 

0.64 

1.42 

1.07 

0.84 

0.15 

0.56 

0.07 

0.52 

1.30 

0.98 

0.74 

1.00 

1.21 

1.41 

0.77 

1.08 

1.06 

1.48 

1.21 

1.95 

1.21 


090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codM  and  dMcnptions  only  ar«  copyngW  2001  Am«nc«n  Mtodical  AaaocMHon  M  KgMi  RaMfvad.  AfptcaUt  FARSCFARS  Apply. 
'Copyright  1994  Amancan  Oantal  Aiaooatnn  Al  ngMs  r«Mrv«d  (00110-09090). 
>«lndicalM  RVUs  ar*  not  UM  tor  MadicaMpaynianir  .     . 

<  P£  RVU*  «  Practea  Exp«iM  RaMltM  Vahw  Unitt. 


'  CPT  coda*  and  daaciiptton*  only  ara  copynghl  2001  Amehcan  Medical  AsaodalKxi.  AD  Rights  Raswvad.  AppNcabla  FARS/DFARS  Apply. 
'Copyrighl  1994  Amartcan  Danlal  Asaodalion.  All  rights  nswO  (001 10-09990). 
>4.|ndtoal«s  RVUs  ara  not  uaa  for  Madicats  paymants. 
«  PE  RVUs  «  PrK«ca  Expanaa  Ralallva  Vakw  Units 
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CPTV 
HCPCS2 


24346  .... 

24350  .... 

24351  .... 

24352  .... 
24354  .... 
24356  . ... 

24360  .... 

24361  .... 

24362  .... 

24363  .... 

24365  .... 

24366  .... 
24400  .... 
24410  .... 
24420  .... 
24430  .... 
24435  .... 
24470  .... 
24485  .... 
24496  .... 
24500  .... 
24505  .... 

24515  .... 

24516  .... 
24530  .... 
24535  .... 
24538  .... 

24545  .... 

24546  .... 
24560  .... 

24565  .... 

24566  .... 

24575  .... 

24576  .... 

24577  .... 
24579  .... 
24582  .... 

24586  .... 

24587  .... 
24600  .... 
24605  .... 
24615  .... 
24620  .... 
24635  .... 
24640  .... 
24660  .... 
24656  .... 
24666  .... 
24666  .... 
24670... 
24675  ... 

24800  ... 
24802  ... 
24800  ... 
24820  ... 
24925  ... 
24830.- 
24831  ... 
24835  ... 
24840  ... 
24888  ... 
25000... 
2S001  ... 
25020  ... 
25023... 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 
A 
A 
A 
A 


Deacriplion 


Reconstruct  elbow  med  Hgmnt 

Repair  of  tenr>is  elt>ow 

Repair  of  tenr>is  elbow 

Repair  of  tennis  elbow 

Repair  of  tenrtis  etoow 

Revision  of  tennis  elbow 

Reconstruct  elbow  joinl 

Reconstruct  ett>ow  joM 

Reconstruct  etoow  ioini 

Replace  ett)ow  )oint 

Reconstruct  ftead  o(  raclus 

Reconstruct  head  of  radhis 

Revision  of  humerus 

Revision  of  humerus 

Revision  of  humerus  

Repair  of  humerus  

Repair  humerus  with  graft  

Revision  of  elbow  joint 

Decompression  of  forMmi  

Reinforce  humerus 

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture 

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  hunMrus  fracture 

Treat  humerus  fracture  ... 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  tradure  

Treat  humerus  fracture 

Traal  humerus  fracture  ............ 

Treat  humerus  fracture  

Treat  etoow  fracture 

Traat  etoow  fracture 

Treat  etoow  dWocalion 

Treat  etoow  dWocalion 

Treat  etoow  dWocalion 

Treat  etoow  tradure _ 

Treat  etoow  fracture 

Treat  etoow  dWocalion 

Traat  radhjs  tradure  

Treat  radhia  fracture 

Treat  radk»  fradura  

Treat  ladkie  fracture  ■ 

Treat  ulnar  fracture 

Treat  ulnar  fradura  

Traat  ulnar  tradure 

Fusion  ct  etoow  Joint 

Fusion^grall  ot  etoow  JoiM 

Amputation  ot  upper  arm  ....... 

Amputation  at  upper  ami  — 

AmpuMion  toaow-up  surgery  . 
Amputation  lolow  up  surgery  . 
Amputate  upper  arm  A  implant 

Revision  of  amputation  

Revision  of  upper  aim  

Upper  armMbow  surgery  

Incision  ot  tendon  aheato 

Inciae  Nexor  carpi  radWto 

1 

1 


Physician 

FacHrty 
PERVUs 

Non- 
Factlily 

Mal- 
practice 

Global 

RVUs3 

PE  RVUs 

RVUs 

14.00 

10.42 

NA 

1.95 

090 

5.25 

6.11 

NA 

0.72 

090 

5.81 

6.58 

NA 

0.82 

090 

6.43 

6.80 

1^ 

0.90 

090 

6.48 

6.84 

NA 

0.68 

090 

6.68 

7.02 

NA 

0.90 

090 

12.34 

9.83 

NA 

1.69 

080 

14.06 

10.82 

NA 

1.95 

090 

14.88 

10.88 

NA 

1.92 

090 

18.48 

13.42 

NA 

2.52 

090 

8.38 

7.83 

NA 

1.11 

090 

9.13 

8.34 

NA 

1.28 

090 

11.06 

12.48 

NA 

1.53 

090 

14.82 

13.83 

NA 

1.89 

090 

13.44 

16.46 

NA 

1.82 

090 

12.81 

12.66 

NA 

1.80 

090 

13.17 

13.78 

NA 

1.84 

090 

8.74 

6.47 

NA 

1.23 

090 

8.12 

10.00 

NA 

0.92 

090 

11.92 

12.18 

NA 

1.67 

090 

3.21 

3.24 

4.96 

0.41 

090 

5.17 

6.63 

8.63 

0.72 

090 

11.65 

11.15 

NA 

1.63 

090 

11.65 

11.68 

NA 

1.63 

090 

3.50 

4.68 

6.02 

0.47 

090 

6.87 

6.56 

8.58 

0.96 

090 

9.43 

10.31 

NA 

1.25 

090 

10.46 

8.87 

NA 

1.47 

090 

15.68 

13.38 

NA 

2.18 

090 

2.80 

3.04 

4.74 

0.35 

090 

5.56 

5.73 

7.73 

0.74 

090 

7.79 

8.78 

NA 

1.10 

090 

10.66 

8.21 

NA 

1.44 

080 

2.86 

3.14 

4.52 

0.38 

080 

5.79 

5.88 

7.94 

0.81 

060 

11.60 

10.66 

NA 

1.62 

080 

&56 

10.24 

NA 

1.20 

080 

15.21 

10.83 

NA 

2.12 

090 

15.16 

10.68 

NA 

2.14 

090 

4.23 

4.80 

6.63 

0.49 

090 

6.42 

4.87 

NA 

0.72 

090 

9.42 

7.76 

NA 

1.31 

090 

6.96 

6.42 

NA 

0.90 

090 

13.19 

16.18 

NA 

1.84 

090 

1.20 

1.78 

3.35 

0.11 

010 

2.16 

2.78 

4.44 

0.28 

090 

4.40 

5.10 

7.13 

0.58 

090 

8.14 

8.27 

NA 

1.13 

060 

9.49 

10.03 

NA 

1.32 

090 

2.54 

2.88 

4.37 

0.33 

080 

4.72 

5.36 

7.32 

0.65 

080 

8.80 

8.64 

NA 

1.23 

080 

11.20 

8.64 

NA 

1.41 

080 

13.88 

11.21 

NA 

1.86 

090 

9.60 

10.84 

NA 

1.18 

090 

9.54 

12.50 

NA 

1.22 

090 

7.07 

8.22 

NA 

0.96 

090 

10.25 

11.52 

NA 

1.23 

090 

1i72 

11.44 

NA 

1.56 

060 

15J6 

12.31 

NA 

1.58 

090 

'    0.00 

0.00 

0.00 

0.00 

080 

0.00 

0.00 

0.00 

0.00 

YYY 

3.36 

7.25 

NA 

0.45 

080 

3.3S 

4.22 

NA 

0.45 

060 

5.92 

11.04 

NA 

0.75 

080 

12.96 

16.81 

NA 

1.50 

080 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Informatioi^— Continued 


CPTV 
HCPCS* 


MOD 


Status 


Description 


Physician 

Work 

RVUs  3 


Facility 
PERVUs 


Non- 
Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Global 


25024 

25025 

25028 

25031 

25035 

25040 

25065 

25066 

25075 

25076 

25077 

25085 

25100 

25101 

25105 

25107 

25110 

25111 

25112 

25115 

25116 

25118 

25119 

2S120 

25125 

25126 

25130 

25135 

25136 

25145 

25150 

25151 

25170 

25210 

25215 

25230 

25240 

25246 

25248 

25250 

25251 

25259 

25260 

25263 

25265 

2S270 

^272 

25274 

25275 

25280 

25290 

25295 

25300 

25301 

25310 

25312 

25315 

25316 

25320 

25332 

25335 

25337 

25350 

25355 

25360 

25365 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Decompress  forearm  2  spaces 

Decompress  foreami  2  spaces 

Drainage  of  forearm  lesion  

Drainage  of  foreann  bursa 

Treat  forearm  bone  lesion  

ExploreAreat  wrist  joint 

Biopsy  forearm  soft  tissues  

Biopsy  forearm  soft  tissues  

Remove  forearm  lesion  sut>cut 

Remove  forearm  lesion  deep  

Remove  tumor,  forearm/wrist  

Incision  of  wrist  capsule 

Biopsy  of  wrist  joint 

Explore/treat  wrist  joint  

Remove  wrist  joint  lining 

Remove  wrist  joint  cartilage 

Remove  wrist  tendon  lesion  

Remove  wrist  tendon  lesion  

Reremove  wrist  tendon  lesion  

Remove  wrist/forearm  lesion  

Remove  wrist/forearm  lesion  _ 

Excise  wrist  tendon  sheath 

Partial  removal  of  ulna 

Removal  of  forearm  lesion 

Remove/graft  forearm  lesion  

Remove/graft  forearm  lesion  

Removal  of  wrist  lesion 

Remove  &  graft  wrist  lesion 

Remove  &  graft  wrist  lesion 

Remove  forearm  bone  lesion  

Partial  removal  of  ulna 

Partial  removal  of  radius 

Extensive  forearm  surgery 

Removal  of  wrist  bone 

Removal  of  wrist  t>ones  

Partial  removal  of  radius 

Partial  removal  of  ulna 

Injection  for  wrist  x-ray 

Remove  foreann  foreign  body 

Removal  of  wrist  prosthesis 

Removal  of  wrist  prosthesis 

Manipulate  wrist  w/ariesthes 

Repair  forearm  tendon/muscle  

Repair  forearm  tendon/muscle  

Repair  forearm  tendon/muscle  

Repair  forearm  tendon/muscle  

Repair  foreann  tendon/muscle  

Repair  forearm  tendon/muscle  

Repair  forearm  tendon  sheath 

Revise  wrist/forearm  tendon  

Incise  wrist/forearm  tendon 

Release  wrist/foreamn  tendon 

Fusion  ot  tendons  at  wrist  

Fusion  of  tendons  at  wrist  

Transplant  forearm  tendon 

Transplant  forearm  tendon  

Revise  palsy  hand  tendon(s)  

Revise  palsy  hand  tendon(s)  

Repair/revise  wrist  joint 

Revise  wrist  joint 

Realignment  of  hand f. 

Reconstruct  ulna/radioulnar 

Revision  of  radius  

Revision  of  radius  

Revision  of  ulna  

Revise  radius  &  ulna 


9.50 

7.91 

16.54 

11.74 

5.25 

9.85 

4.14 

9.83 

7.36 

16.18 

7.18 

9.13 

1.99 

2.38 

4.13 

8.15 

3.74 

7.22 

4.92 

12.49 

9.76 

15.45 

5.50 

10.81 

3.90 

7.28 

4.69 

7.67 

5.85 

10.73 

6.43 

11.20 

3.92 

8.36 

3.39 

6.44 

4.53 

7.30 

8.82 

16.72 

7.11 

15.66 

4.37 

7.78 

6.04 

11.06 

6.10 

14  75 

7.48 

15.74 

7.55 

15.44 

5.26 

8.12 

6.89 

8.89 

5.97 

8.13 

6.37 

15.22 

7.09 

11.83 

7.39 

15.63 

11.09 

17.44 

5.95 

8.47 

7.89 

12.05 

5.23 

7.95 

5.17 

10.49 

1.45 

0.50 

5.14 

10.05 

6.60 

8.76 

9.57 

12.73 

3.75 

5.23 

7.80 

16.77 

7.82 

16.43 

9.88 

17.18 

6.00 

15.70 

7.04 

16.21 

8.75 

16.53 

8.50 

7.32 

7.22 

15.52 

5.29 

17.77 

6.55 

15.16 

8.80 

10.05 

8.40 

9.74 

8.14 

16.12 

9.57 

17.04 

10.20 

17.66 

12.33 

19.36 

10.77 

11.21 

11.41 

11.65 

12.88 

14.66 

10.17 

13.29 

8.78 

16.51 

10.17 

17.17 

8.43 

16.47 

12.40 

18.00 

NA 
NA 
NA 
NA 
NA 
t^ 
2.38 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
10.63 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
r4A 
NA 
NA 
NA 
NA 
NA 
NA 


1.20 

1.91 

0.61 

0.50 

0.96 

0.96 

0.12 

0.49 

0.40 

0.59 

1.10 

0.71 

0.50 

0.60 

0.77 

0.82 

0.48 

0.42 

054 

1.11 

0.90 

0.55 

0.80 

0.81 

1.02 

1.00 

066 

0.89 

0.58 

082 

0.96 

0.93 

1.52 

0.73 

1.02 

0.66 

069 

0.07 

0.54 

0.84 

1.15 

0.52 

0.97 

0.94 

1.19 

0.76 

0.89 

1.11 

1.11 

0.91 

0.66 

0.84 

1.07 

1.08 

1.01 

1.22 

1.26 

1.74 

1.32 

1.46 

1.66 

1.31 

1.17 

1.44 

1.17 

1.67 


090 

090 

090 

090 

090 

090 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


'  OPT  codes  and  descnptions  only  are  copynght  2001  American  Medical  Association.  All  Rights  Rosen/ed  Appticatjie  FARS/DFARS  Apply. 
»Copyhght  1994  American  Dental  Associa*on.  All  rights  rBsen«d  {tX)1 10-09999). 
>  ♦Indicatas  RVUs  are  not  use  for  Medicate  payments. 
'  PE  RVUs  s  Practice  Expense  Relative  Value  Units 
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CF»TV 
HCF»CS* 


25370 

25375 

25390 

25391 

25392 

25393 

25394 

25400 

25405 

25415 

25420 

25425 

25426 

25430 

25431 

25440 

25441 

25442 

25443 

25444 

25445 

25446 

25447 

25449 

25450 

25455 

25490 

25491 

25492 

25500 

25505 

25515 

25520 

25525 

25526 

25530 

25535 

25545 

25560 

25565 

25574 

25575 

25600 

25605 

25611 

25620 

25622 

25624 

25628 

25630 

25635 

25645 

25660 

25651 

25652 

25660 

25670 

25671 

25675 

25676 

25680 

25685 

25690 

25695 

25800 

25805 


MOO 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Deacriptkxi 


Revise  radkjs  or  ulna 

Revise  radius  &  ulna 

Shorten  radius  or  ulna  

Lengttwn  radius  or  ulna 

Shorten  radius  &  utna  

Lengthen  radius  &  ulna 

Repair  carpal  bone,  shorten  .. 

Repair  radius  or  ulna  , 

Repair/graft  radius  or  ulna 

Repair  radius  &  ukw 

Repair/graft  radius  &  ulna 

Repair/graft  radius  or  ulna  

Repair/graft  radius  &  ulna 

Vase  graft  into  carpal  bona  .... 
Repair  nonunion  carpal  bone 

Repair/graft  wrist  bone 

Reconstruct  wrist  joint 

Reconstruct  wrist  joint 

Reconstruct  wrist  joint 

Reconstruct  wrist  joint , 

Reconstruct  wrist  joint 

Wrist  replacement 

Repair  wrist  joint(s)  

Remove  wrist  joiril  implant ..... 

Revision  of  wrist  joint 

Revision  of  wrist  joint 

Reinforce  radius 

Reinforce  ulna 

Reinforce  radius  and  ulna 

Treat  fracture  of  radius  

Treat  fracture  of  radius  

Treat  fracture  of  radius  

Treat  fracture  of  radius  

Treat  fracture  of  radius  

Treat  fracture  of  radius  

Treat  fracture  of  ulrta  

Treat  fracture  of  ulna  

Treat  fracture  of  ulna  

Treat  fracture  radius  &  ulna  .. 
Treat  fracture  radius  &  ulrui  .. 
Treat  fracture  radius  &  ulna  .. 

Treat  fracture  radius/uira 

Treat  fracture  radius/ulna 

Treat  fracture  radius/ulna 

Treat  fracture  radius/ulna 

Treat  fracture  radius/ulna 

Treat  wrist  bone  fracture 

Treat  wrist  bone  fracture 

Treat  wrist  bone  fracture 

Treat  wrist  bone  fracture 

Treat  wrist  bone  fracture 

Treat  wrist  bone  fracture 

Treat  wrist  bone  fracture 

Pin  ulnar  styloid  fracture 

Treat  fracture  ulnar  styloid  .... 

Treat  wrist  dislocation  

Treat  wrist  dislocation  

Pin  radioulnar  dislocation 

Treat  wrist  dislocation 

Treat  wrist  dislocation 

Treat  wrist  fracture 

Treet  wrist  fracture 

Treat  wrist  dislocation 

Treat  wrist  dislocation 

Fusion  of  wrist  joint 

Fusion/graft  of  wrist  joint 


Bidan 

ortc 

-Us* 

Facility 

perIvus 

Non- 
Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Global 

13.36 

17.37 

NA 

1.88 

090 

13.04 

18.01 

NA 

1.84 

090 

10.40 

17.23 

NA 

1.38 

090 

13.65 

18.62 

NA 

1.73 

090 

13.95 

17.19 

NA 

1.73 

090 

15.87 

19.88 

NA 

1.87 

090 

10.40 

8.24 

NA 

1.15 

090 

10.92 

17.53 

NA 

1.50 

090 

14.38 

20.00 

NA 

1.95 

090 

13.35 

19.06 

NA 

1.87 

090 

16.33 

20.93 

NA 

2.20 

090 

13.21 

26.13 

NA 

1.61 

090 

15.82 

19.87 

NA 

2.23 

090 

9.25 

7.60 

NA 

0.56 

090 

10.44 

6.28 

NA 

0.56 

090 

10.44 

10.99 

NA 

1.41 

090 

12.90 

1222 

NA 

1.83 

090 

10.85 

11.22 

NA 

1.24 

090 

10.39 

13.58 

NA 

1.30 

090 

11.15 

13.83 

NA 

1.43 

090 

9.69 

13.12 

NA 

1.26 

090 

16.55 

14.38 

NA 

2.20 

090 

10.37 

11.02 

NA 

1.34 

090 

14.49 

17.69 

NA 

1.77 

090 

7.87 

12.63 

NA 

0.88 

090 

9.49 

14.17 

NA 

1.07 

090 

9.64 

16.27 

NA 

1.19 

090 

9.96 

17.52 

NA 

1.41 

090 

12.33 

16.91 

NA 

1.62 

090 

2.45 

2.82 

4.14 

0.28 

090 

5.21 

5.50 

7.55 

0.69 

090 

9.18 

9.59 

NA 

1.22 

090 

6.26 

6.12 

7.72 

0.85 

090 

12.24 

11.46 

NA 

1.68 

090 

12.96 

14.97 

NA 

1.80 

090 

2.09 

2.77 

4.10 

0.27 

090 

5.14 

5.54 

7.36 

0.68 

090 

8.90 

9.70 

NA 

1.23 

090 

2.44 

2.81 

4.15 

0.27 

090 

5.63 

5.71 

7.77 

0.76 

090 

7.01 

8.63 

NA 

0.96 

090 

10.45 

10.51 

NA 

1.46 

090 

2.63 

2.98 

4.41 

0.34 

090 

5.81 

5.94 

7.97 

0.81 

090 

7.77 

9.77 

NA 

1.08 

090 

8.55 

9.47 

NA 

1.17 

090 

2.61 

2.97 

4.38 

0.33 

090 

4.53 

5.20 

7.19 

0.61 

090 

8.43 

9.54 

NA 

1.14 

090 

2.88 

3.03 

4.53 

0.37 

090 

4.39 

4.52 

7.16 

0.39 

090 

7.25 

9.13 

NA 

0.93 

090 

3.05 

3.12 

4.61 

0.37 

090 

5.36 

4.32 

NA 

0.73 

090 

7.60 

6.74 

NA 

0.97 

090 

4.76 

5.24 

NA 

0.59 

090 

7.92 

9.34 

NA 

1.07 

090 

6.00 

5.89 

1^ 

0.75 

090 

4.67 

5.17 

7.06 

0.57 

090 

8.04 

9.33 

NA 

1.10 

090 

5.99 

6.29 

NA 

0.61 

090 

9.78 

10.12 

NA 

1.25 

090 

5.50 

6.77 

NA 

0.78 

090 

8.34 

9.43 

NA 

1.07 

090 

9.76 

10.62 

NA 

1.30 

090 

11.28 

11.48 

NA 

1.51 

090 

'  OPT  ooiM  «vl  (imiigiiuiH  onty 

*Capyrtghl1 904  AiTMrtcwi  Danlil 

*  ♦IndtoalM  HVU*  ar*  nol  UM  tor 

«  PE  RVUt  >  PrMlM  Expww  FtaMM  ValM  UnNs. 


copyrtgr*  2001  Airwrte^  lyl>dlcH  tmoemon.  *l  Pttfm  ni«<rwd.  Aw«mM>  FARSCFABS  Apply. 
AMOCMon.  Al  rtgMi  rM«v«d  (00110-09980). 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  iNFORMATiof^— Continued 


CPTV 
HCPCS2 


MOD 


Status 


Description 


Physician 

Work 

RVUs  3 


Facility 
PE  RVUs 


Non- 
Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Global 


25810  . 

25820  . 

25825  . 

25830 

25900  . 

25905 

^907  . 

25909  . 

26915  . 

25920 

25922  . 

25924 

25927 

25929 

25931 

25999 

26010 

26011 

26020 

26025 

26030 

26034 

26035 

26037 

26040 

26045 

26055 

26060 

26070 

26075 

26080 

26100 

26105 

26110 

26115 

26116 

26117 

26121 

26123 

26125 

26130 

26135 

26140 

26145 

26160 

26170 

26180 

26185 

26200 

26205 

26210 

26215 

26230 

26235 

26236 

26250 

26255 

26260 

26261 

26262 

26320 

26340 

26350 

26352 

26356 

26357 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Fusion/graft  of  wrist  joint 

Fusion  of  hand  bones 

Fuse  hand  bones  with  graft 

Fusion,  radioulnar  jnt/ulna  

Amputation  of  forearm  

Amputation  of  forearm  

Amputation  follow-up  surgery  ... 
Amputation  follow-up  surgery  ... 

Amputation  of  forearm  

Amputate  hand  at  wrist 

Amputate  hand  at  wrist 

Amputation  follow-up  surgery  ... 

Amputation  of  hand 

Amputation  follow-up  surgery  ... 
Amputation  follow-up  surgery  ... 

Forearm  or  wrist  surgery 

Drainage  of  finger  abscess 

Drainage  of  finger  abscess 

Drain  hand  tendon  sheath  

Drainage  of  palm  bursa  

Drainage  of  palm  bursa(s)  

Treat  hand  bone  lesion 

Decompress  fingers/hand  

Decompress  fingers/hand  

Release  palm  contracture 

Release  palm  contracture 

Incise  finger  tendon  sheath  

Incision  of  finger  tendon  

Explore/treat  hand  joint 

Explore/treat  finger  joint 

Explore/treat  finger  joint 

Biopsy  hand  joint  lining  

Biopsy  finger  joint  lining 

Biopsy  finger  joint  lining 

Remove  hand  lesion  subcut  .... 

Remove  hand  lesion,  deep 

Remove  tumor,  hand/finger  

Release  palm  contracture 

Release  palm  contracture 

Release  palm  contracture 

Remove  wrist  joint  lining 

Revise  finger  joint,  each  

Revise  finger  joint,  each  

Tendon  excision,  palm/finger  ... 
Remove  tendon  sheath  lesion  . 
Removal  of  palm  tendon,  each 

Removal  of  finger  tendon  

Remove  finger  bone  

Remove  hand  bone  lesion 

Remove/graft  bone  lesion 

Removal  of  finger  lesion  

Remove/graft  finger  lesion 

Partial  removal  of  hand  bone  .. 

Partial  removal,  finger  bone 

Partial  removal,  finger  bone 

Extensive  hand  surgery  

Extensive  hand  surgery  

Extensive  finger  surgery  

Extensive  finger  surgery  

Partial  removal  of  finger 

Removal  of  Implant  from  hand 

Manipulate  finger  w/anesth 

Repair  finger/hand  tendon  

Repair/graft  hand  tendon  

Repair  finger/hand  tendon  

Repair  finger/hand  tendon  


10.57 

11.05 

7.45 

9.43 

9.27 

10.37 

10.06 

16.56 

9.01 

14.17 

9.12 

15.42 

7.80 

14.95 

8.96 

14.98 

17.06 

18.26 

8.68 

9.69 

7.42 

8.88 

8.46 

9.99 

8.80 

13.97 

7.59 

7.68 

7.81 

15.33 

0.00 

0.00 

1.54 

3.82 

2.19 

6.23 

4.67 

12.63 

4.82 

12.62 

5.93 

13.31 

6.23 

14.59 

9.51 

15.91 

7.25 

12.45 

3.33 

12.35 

5.56 

13.61 

2.69 

7.49 

2.81 

7.56 

3.69 

10.87 

3.79 

11.81 

4.24 

12.65 

3.67 

8.19 

3.71 

12.40 

3.53 

11.82 

3.86 

7.53 

5.53 

13.37 

8.55 

15.03 

7.54 

15.37 

9.29 

16.33 

4.61 

2.53 

5.42 

15.51 

6.96 

16.70 

6.17 

15.80 

6.32 

16.06 

3.15 

7.62 

4.77 

8.46 

5.18 

8.79 

5.25 

8.79 

5.51 

13.62 

7.70 

15.10 

5.15 

13.97 

7.10 

14.34 

6.33 

12.72 

6.19 

12.25 

5.32 

12.30 

7.55 

16.60 

12.43 

19.40 

7.03 

16.45 

9.09 

12.97 

5.67 

14.23 

3.98 

12.78 

2.50 

4.48 

5.99 

19.56 

7.68 

19.76 

8.07 

20.93 

8.58 

20.73 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

r^A 

NA 
NA 
NA 
NA 
NA 
0.00 
5.06 
7.16 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.83 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.53 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.63 
NA 
NA 
1^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
tMA 
NA 

NA 
NA 


1.37 

0.96 

1.20 

1.27 

1.08 

1.06 

1.01 

1.07 

2.41 

1.06 

0.93 

1.07 

1.02 

0.89 

0.88 

0.00 

0.14 

0.25 

0.59 

0.60 

0.72 

0.79 

1.12 

0.87 

0.45 

0.74 

0.36 

0.35 

0.35 

0.40 

0.52 

0.45 

0.45 

0.44 

0.48 

0.69 

1.01 

0.94 

1.17 

0.57 

0.65 

0.87 

0.76 

0.77 

0.39 

0.60 

0.64 

0.67 

0.71 

0.95 

0.64 

0.77 

0.84 

0.78 

0.66 

0.92 

1.05 

0.83 

0.84 

0.70 

0.49 

0.32 

0.73 

0.93 

0.99 

1.02 


090 
090 
090 
090 
090 
090 
090 
090 
090 
080 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codM  and  dasctiptions  only  are  copyright  2001  American  Medical  Association.  AN  Rights  Hesefved.  Applicable  FARS«f  ARS  Apply. 
'Copyright  1994  American  Dental  Association.  All  rights  reserved  (D01 10-09999). 
3  4.|ndicalas  RVUs  are  not  use  tor  Medicate  payments. 
«  PE  RVUs  >  Practice  Expanse  Relative  Vakia  Units. 
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CPTV 
HCPCS* 


26358 

26370 

26372 

26373 

26390 

26392 

26410 

26412 

26415 

26416 

26418 

26420 

26426 

26428 

26432 

26433 

26434 

26437 

26440 

26442 

26445 

26449 

26450 

26455 

26460 

26471 

26474 

26476 

26477 

26478 

26479 

26480 

26483 

26485 

26489 

26490 

26492 

26494 

26496 

26497 

26498 

26499 

26500 

26502 

26504 

26508 

26510 

26516 

26517 

26518 

26520 

26525 

26530 

26531 

26535 

26536 

26540 

26541 

26542 

26545 

26546 

26548 

26550 

26551 

26553 

26554 


MOO 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Repair/graft  hand  tendon 

Repair  finger/hand  tendon  

Repair/graft  hand  tendon 

Repair  finger/hand  tendon  

Revise  hand/finger  tendon 

Repair/graft  hand  tendon 

Repair  hand  tendon  

Repair/graft  harKl  terxlon 

Excision,  hand/finger  tendon  . 
Graft  hand  or  finger  ternjon  ... 

Repair  finger  tendon  

Repair/graft  finger  tendon  

Repair  finger/hand  tendon  

Repair/graft  finger  tendon 

Repair  finger  tendon  

Repair  finger  tendon  

Repair/graft  finger  tendon 

Realignment  of  tendorts 

Release  palm/finger  tendon  ... 
Release  palm  &  finger  tendon 
Release  hand/finger  tendon  ... 
Release  forearm/hand  tendon 

Incision  of  palm  terKJon 

Incision  of  finger  tendon  _ 

Incise  hand/finger  tendon  

Fusion  of  finger  tendons 

Fusion  of  finger  tendorw 

Tendon  lengthening  

Tendon  shortening  

Lengthening  of  hand  tendon  ., 
Shortening  of  hand  tendon  .... 

Transplant  hand  tendon 

Transplant/graft  hand  tendon  . 

Transplant  palm  tendon  

Transplant/graft  palm  tendon 

Revise  thumb  tendon 

Tendon  transfer  with  graft 

Hand  tendon/muscle  transfer 

Revise  thunrib  tendon 

Finger  tendon  transfer  

Finger  terKJon  transfer  

Revision  of  finger 

Hand  tendon  reconstruction  .. 
Hand  tendon  reconstruction  .. 
Hand  terxlon  reconstruction  .. 
Release  thumb  contracture  ... 

TfHjmb  terKlon  transfer  

Fusion  of  knuclde  joint 

Fusion  of  Krwckle  joints  

Fusion  of  knuckle  joints  

Release  knuckle  contracture 
Release  finger  contracture  .... 

Revise  knuckle  joint  

Revise  knuckle  with  implant  . 

Revise  finger  joint  

Revise/implant  firigsr  joint 

Repair  tiand  joint 

Repair  hand  joint  wHh  graft ... 
Repair  hand  joint  with  graft ... 

Recoratruct  finger  joint 

Repair  nonunk>n  hand  

ReconstniCt  finger  joint 

Construct  ttHjmb  replacement 

Great  toe-hand  transfer  

Single  transfer,  toe-hand  

Double  transfer,  toe-hand 


Physician 

Wort( 

RVUs  3 

Facility 
PERVUs 

Non- 
Facility 
PERVUs 

Mai- 

Practice 

RVUs 

Qk)bal 

9.14 

20.89 

NA 

1.07 

090 

7.11 

20.10 

NA 

090 

090 

8.76 

21.36 

NA 

1.06 

090 

8.16 

21.27 

NA 

0.98 

090 

9.19 

16.47 

NA 

1.09 

090 

10.26 

22.37 

NA 

1.26 

090 

4.63 

15.82 

NA 

0.57 

090 

6.31 

16.90 

NA 

0.80 

090 

8.34 

15.74 

NA 

077 

090 

9.37 

18.18 

NA 

1.20 

090 

4.25 

15.67 

NA 

O50 

090 

6.77 

17.31 

NA 

0.83 

090 

6.15 

16.47 

NA 

077 

090 

7.21 

17.52 

NA 

084 

090 

4.02 

12.82 

NA 

048 

090 

4.56 

13.74 

NA 

OS6 

090 

6.09 

14.25 

NA 

071 

090 

5.82 

13.75 

NA 

0.74 

090 

5.02 

17.99 

NA 

0.62 

090 

8.16 

19.45 

NA 

094 

090 

4.31 

17.85 

NA 

0.54 

090 

7.00 

19.18 

1^ 

0.84 

090 

3.67 

8.30 

NA 

0.46 

090 

3.64 

8.16 

NA 

0.47 

090 

3.46 

7.79 

NA 

044 

090 

5.73 

13.37 

NA 

0.73 

090 

5.32 

13.83 

NA 

069 

090 

5.18 

13.19 

NA 

0.62 

090 

5.15 

13.34 

NA 

O60 

090 

5.80 

14.10 

NA 

077 

090 

5.74 

14.56 

NA 

0.76 

090 

6.69 

19.03 

NA 

0.84 

090 

8.29 

19.62 

NA 

1.03 

090 

7.70 

19.60 

NA 

0.94 

090 

9.55 

16.48 

NA 

0.98 

090 

8.41 

14.89 

NA 

1.05 

090 

9.62 

15.61 

NA 

1.19 

090 

8.47 

15.87 

NA 

1.13 

090 

9.59 

15.10 

NA 

1.17 

090 

9.57 

15.87 

NA 

1.17 

090 

14.00 

18.34 

NA 

1.74 

090 

8.98 

16.54 

NA 

094 

090 

5.96 

14.55 

NA 

066 

090 

7.14 

14.85 

NA 

0.87 

090 

7.47 

14.56 

NA 

0.84 

090 

6.01 

14.04 

NA 

0.76 

090 

5.43 

13.79 

NA 

0.71 

090 

7.15 

14.41 

NA 

O90 

090 

8.83 

15.76 

NA 

096 

090 

9.02 

15.46 

NA 

1.13 

090 

5.30 

18.02 

NA 

0.65 

090 

5.33 

18.22 

NA 

0.66 

090 

6.69 

18.75 

NA 

0.86 

090 

7.91 

19.26 

NA 

1.01 

090 

5.24 

10.66 

NA 

0.66 

090 

6.37 

17.39 

NA 

0.80 

090 

6.43 

14.40 

NA 

081 

090 

8.62 

15.99 

NA 

1.12 

090 

6.78 

14.13 

NA 

0.87 

090 

6.92 

15.10 

NA 

079 

090 

8.92 

15.75 

NA 

1.14 

090 

8.03 

15.67 

NA 

096 

090 

21.24 

23.51 

NA 

1.80 

090 

46.58 

26.34 

NA 

6.57 

090 

46.27 

28.71 

NA 

1.99 

090 

54.95 

33.50 

NA 

7.76 

09b 

'  Crn- oodM  w«>  dMCf^Mton*  onty  M  MpyrtgM  2001  Amwlcw  M«JiCil  AMOCMkm.  M  ngM 
>Copyrtght  1W4  Amartcan  Denial  AaaodaHon.  Al  rtghto raaarvad (OOIIO-OOSM). 
»*lndlc«f«  RVUs  «f  not  usa  tor  MiJcali  paymarta. 
«  PE  RVUs  •  PracUca  Expanaa  FWall«a  Vahia  UnM. 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


26555  . 

26556  . 

26560  . 

26561  . 

26562  . 
26565  . 

26567  . 

26568  . 
'26580  . 

26585  . 
26587  . 

26590  . 

26591  . 
26593  . 

26596  . 

26597  . 
26600  . 
26605  . 

26607  . 

26608  . 
26615  . 
26641  . 
26645  . 
26650  . 
26665  . 
26670  . 
26675 
26676 
26685 
26686 
26700 
26705 
26706 
26715 
26720 
26725 
26727 
26735 
26740 
26742 
26746 
26750 
26755 
26756 
26765 
26770 
26775 
26776 
26785 
26820 
26841 
26842 
26843 
26844 
26850 
26852 
26860 
26861 
26862 
26863 
26910 
26951 
26952 
26989 
26990 
26991 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 


Description 


Physician 

Work 

RVUs  3 


Positional  change  of  finger  .. 

Toe  joint  transfer 

Repair  of  web  finger  

Repair  of  web  finger  

Repair  of  web  finger  

Correct  metacarpal  flaw 

Correct  finger  deformity  

Lengthen  metacarpal/flnger  . 

Repair  hand  deformity  

Repair  finger  deformity  

Reconstruct  extra  finger 

Repair  finger  deformity  

Repair  muscles  of  hand 

Release  muscles  of  hand  .... 
Excision  constricting  tissue  .. 
Release  of  scar  contracture  . 
Treat  metacarpal  fracture  .... 
Treat  metacarpal  fracture  .... 
Treat  metacarpal  fracture  .... 
Treat  metacarpal  fracture  .... 
Treat  metacarpal  fracture  .... 

Treat  thumb  dislocation  

Treat  thumb  fracture  

Treat  thumb  fracture  

Treat  thumb  fracture  

Treat  hand  dislocation  

Treat  hand  dislocation  

Pin  hand  dislocation 

Treat  hand  dislocation  

Treat  hand  dislocation  

Treat  knuckle  dislocation  .... 
Treat  knuckle  dislocation  .... 

Pin  knuckle  dislocation  

Treat  knuckle  dislocation  .... 
Treat  finger  fracture,  each  .. 
Treat  finger  fracture,  each  .. 
Treat  finger  fracture,  each  .. 
Treat  finger  fracture,  each  .. 
Treat  finger  fracture,  each  .. 
Treat  finger  fracture,  each  .. 
Treat  finger  fracture,  each  .. 
Treat  finger  fracture,  each  .. 
Treat  finger  fracture,  each  .. 

Pin  finger  fracture,  each  

Treat  finger  fracture,  each  .. 

Treat  finger  dislocation  

Treat  finger  dislocation  ....... 

Pin  finger  dislocation 

Treat  finger  dislocation  

Thumb  fusion  with  graft  

Fusion  of  thumb  

Thumb  fusion  with  graft  

Fusion  of  hand  joint  

Fusion/graft  of  hand  joint  .... 

Fusion  of  knuckle  

Fusion  of  knuckle  with  graft 

Fusion  of  finger  joint  

Fusion  of  finger  jnt,  add-on  . 
Fusion/graft  of  finger  joint  ... 

Fuse/graft  added  joint  

Amputate  metacarpal  bone  . 
Amputation  of  finger/thumb  . 
Amputation  of  finger/thumb  . 

Hand/finger  surgery  

Drainage  of  pelvis  lesion  .... 
Drainage  of  pelvis  bursa 


16.63 
47.26 
5.38 
10.92 
15.00 
6.74 
6.82 
9.08 
18.18 
14.05 
14.05 
17.96 
3.25 
5.31 
8.95 
9.82 
1.96 
2.85 
5.36 
5.36 
5.33 
'3.94 
4.41 
5.72 
7.60 
3.69 
4.64 
5.52 
6.98 
7.94 
3.69 
4.19 
5.12 
5.74 
.1.66 
3.33 
5.23 
5.98 
1,94 
3.85 
5.81 
1.70 
3.10 
4.39 
4.17 
3.02 
3.71 
4.80 
4.21 
8.26 
7.13 
8.24 
7.61 
8.73 
6.97 
8.46 
4.69 
1.74 
7.37 
3.90 
7.60 
4.59 
6.31 
OOO 
7.48 
6.68 


Facility 
PE  RVUs 


20.49 

29.09 

12.75 

17.37 

19.74 

14.45 

14.29 

19.51 

16.16 

12.93 

NA 

16.68 

13.51 

13.02 

9.78 

11.29 

2.71 

4.18 

8.18 

8.54 

8.14 

4.71 

5.13 

8.72 

9.17 

463 

4.42 

8.82 

8.77 

9.30 

2.92 

4.26 

5.80 

8.29 

1.66 

3.17 

8.73 

8.65 

2.55 

5.11 

8.77 

2.36 

3.05 

8.61 

7.78 

2.68 

3.94 

8.58 

7.62 

15.82 

14.94 

15.72 

14.38 

15.70 

14.21 

15.08 

13.11 

0.96 

14.75 

2.16 

13.76 

12.67 

13.99 

0.00 

15.56 

9.38 


Non- 
Facility 
PE  RVUs 


T 


MA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.98 

NA 

NA 

NA 

NA 

NA 

4.04 

5.88 

NA 

I4A 

NA 

640 

7.10 

NA 

NA 

618 

6.35 

NA 

NA 

NA 

4.99 

6.20 

NA 

NA 

2.99 

5.14 

NA 

NA 

3.74 

6.98 

3.56 

4.97 

NA 

NA 

4.74 

5.90 

NA 

NA 

NA 

1^ 

NA 

NA 

NA 

NA 

fM 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

11.53 


Mal- 
practice 
RVUs 


Gkjbal 


2.13 

6.67 

0.60 

0.69 

0.98 

0.84 

0.84 

1.10 

1.46 

1.08 

1.08 

1.32 

0.37 

0.64 

0.87 

1.20 

0.25 

0.38 

0.70 

0.7^ 

070 

0.42 

0.54 

0.77 

0.97 

0.36 

0.56 

0.76 

0.95 

1.05 

0.35  I 

0.50  I 

0.64 

0.75 

0.20 

0.43 

0.69 

0.77 

0.24 

0.49 

0.74 

019 

0.37 

0.56 

051 

0.27 

0.43 

0.63 

0.54 

1.11 

0.97 

1.10 

0.99 

1.12 

0.89 

1.05 

0.60 

0.22 

0.92 

0.51 

0.90 

056 

0.74 

0.00 

0.92 

0.85 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

zzz 

090 
ZZZ 
090 
090 
090 
YYY 
090 
090 


'  OPT  codas  and  descnptions  only  are  copyright  2001  American  Medical  Association  All  Rights  Resen«d  Applicabia  FARS/DFARS  Apply 
'Copynght  1994  Amencan  Dental  Association  All  rights  reserved  (DOl  10-09999) 
3  ^Indicates  RVUs  are  not  use  tor  Medicate  payments 
'  PE  RVUs  =  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


26992 

27000 

27001 

27003 

27005 

27006 

27025 

27030 

27033 

27035 

27036 

27040 

27041 

27047 

27048 

27049 

27050 

27052 

27054 

27060 

27062 

27065 

27066 

27067 

27070 

27071 

27075 

27076 

27077 

27078 

27079 

27080 

27086 

27087 

27090 

27091 

27093 

27095 

27096 

27097 

27098 

27100 

27105 

27110 

27111 

27120 

27122 

27125 

27130 

27132 

27134 

27137 

27138 

27140 

27146 

27147 

27151 

27156 

27158 

27161 

27165 

27170 

27175 

27176 

27177 

27178 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Drainage  of  tx>ne  lesion 

Incision  of  hip  tendon 

Incision  of  hip  tendon 

Incision  of  hip  tendon 

Incision  of  hip  tendon 

Incision  of  hip  tendons 

Incision  of  hipAhigh  tasda  

Drainage  of  hip  joint 

Exploration  of  hip  joint  

Denervation  of  hip  joint 

Excision  of  hip  joint/muscle  ... 

Biopsy  of  soft  tissues 

Biopsy  of  soft  tissues 

Remove  hip/pelvis  lesion 

Remove  hip/pelvis  lesion  

Remove  tumor,  hip/pelvis  

Biopsy  of  sacroiliac  joint  

Biopsy  of  hip  joint  

Removal  of  hip  joint  lining  

Removal  of  ischial  bursa  

Remove  femur  lesion/bursa  ... 
Removal  of  hip  tx>ne  lesion  ... 
Removal  of  hip  bone  lesion  ... 
Remove/graft  hip  bone  lesion 
Partial  removal  of  hip  bone  .... 
Partial  removal  of  hip  bone  .... 

Extensive  hip  surgery  

Extensive  hip  surgery  

Extensive  hip  surgery  

Extensive  hip  surgery  

Extensive  hip  surgery  

Removal  of  tail  bone 

Remove  hip  foreign  body 

Remove  hip  foreign  body 

Removal  of  hip  prosthesis  

Removal  of  hip  prosthesis  

Injection  for  hip  x-ray  

Injection  for  hip  x-ray  

Inject  sacroiliac  joint 

Revision  of  hip  tendon 

Transfer  tendon  to  pelvis  

Transfer  of  abdominal  muscle 

Transfer  of  spinal  muscle  

Transfer  of  iliopsoas  muscle  . 
Transfer  of  iliopsoas  muscle  . 
Reconstruction  of  hip  socket 
Reconstruction  of  hip  socket 

Partial  hip  replacement  

Total  hip  arthroplasty  

Total  hip  arthroplasty  

Revise  hip  joint  replacement 
Revise  hip  joint  replacement 
Revise  hip  joint  replacement 

Transplant  femur  ridge 

Incision  of  hip  bone ! 

Reviskm  of  hip  bone 

Incision  of  hip  bones 

Revisran  of  hip  bor>es  

Reviskxi  of  pelvis 

Incision  of  neck  of  femur  

Irwision/fixation  of  femur  

Repair/graft  femur  head/neck 

Treat  slipped  epiphysis  

Treat  slipped  epiphysis 

Treat  slipped  epiphysis 

Treat  slipped  epiphysis 


Physician 

Wori( 

RVUs  3 


13.02 

5.62 

6.94 

7.34 

9.66 

9.68 

11.16 

13.01 

13.39 

16.69 

12.88 

2.87 

9.89 

7.45 

6.25 

13.66 

4.36 

6.23 

8.54 

5.43 

5.37 

5.90 

10.33 

13.83 

10.72 

11.48 

35.00 

22.12 

40.00 

13.44 

13.75 

6.39 

1.87 

8.54 

11.15 

22.14 

1.30 

1.50 

1.40 

8.80 

8.83 

11.08 

11.77 

13.26 

12.15 

18.01 

14.98 

14.69 

20.12 

23.30 

28.52 

21.17 

22.17 

12.24 

17.43 

20.58 

22.51 

24.63 

19.74 

16.71 

17.91 

16.07 

8.46 

12.05 

15.06 

11.99 


Facility 
PE  RVUs 


19.43 

7.33 

8.22 

9.11 

10.42 

10.43 

10.31 

12.23 

12.33 

18.01 

13.67 

4.01 

8.47 

7.01 

7.86 

13.36 

6.97 

8.29 

10.53 

7.70 

7.17 

8.66 

12.36 

14.25 

17.92 

18.86 

25.41 

19.90 

28.73 

15.54 

15.04 

7.56 

3.81 

8.85 

11.14 

16.20 

0.50 

0.54 

0.38 

8.91 

9:53 

12.54 

12.21 

13.43 

11.85 

14.46 

14.13 

13.66 

16.84 

18.59 

21.23 

17.42 

17.87 

11.79 

16.11 

17.18 

12.41 

19.70 

15.55 

14.13 

14.67 

13.84 

7.08 

9.88 

11.61 

9.30 


Non- 
Facility 
PE  RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

5.90 
NA 

9.27 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

5.53 

NA 

NA 

NA 

12.79 

11.77 

9.84 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Mal- 

Practk» 

RVUs 


Global 


1.75 

0.76 

0.95 

0.93 

1.36 

1.33 

1.38 

1.81 

1.87 

1.70 

1.80 

0.21 

1.01 

0.79 

0.73 

1.60 

0.53 

0.85 

1.17 

0.60 

0.74 

0.76 

1.42 

1.95 

1.36 

1.51 

2.22 

2.86 

3.18 

1.67 

1.86 

0.80 

0.17 

1.09 

1.55 

3.11 

0.09 

0.10 

0.08 

1.22 

1.24 

1.57 

1.66 

1.38 

1.48 

2.45 

2.08 

2.05 

2.82 

3.26 

3.97 

2.97 

3.11 

1.67 

2.27 

2.61 

3.12 

3.48 

2.60 

2.32 

2.51 

2.20 

1.19 

1.68 

2.11 

1.68 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

010 

090 

090 

090 

000 

000 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


CPTV 
HCPCS2 


27179  . 
27181  . 
27185  . 
27187  . 

27193  . 

27194  . 
27200  . 
27202  . 

27215  . 

27216  . 

27217  . 

27218  . 
27220  . 
27222  . 

27226  . 

27227  . 

27228  . 
27230  . 
27232  . 

27235  . 

27236  . 
27238  . 
27240  . 

27244  . 

27245  . 

27246  . 
27248  . 
27250 
27252 
27253 
27254 
27256 
27257 
27258 
27259 
27265 
27266 
27275 
27280 
27282 
27284 
27286 
27290 
27295 
27299 
27301 
27303 
27305 
27306 
27307 
27310 
27315 
27320 
27323 
27324 
27327 
27328 
27329 
27330 
27331 
27332 
27333 
27334 
27335 
27340 
27345 


MOD 


Status 


A 
A 
A 
A 
,A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Revise  head/neck  of  femur  .. 

Treat  slipped  epiphysis  

Revision  of  femur  epiphysis  . 

Reinforce  hip  bones 

Treat  pelvic  ring  fracture 

Treat  pelvk:  ring  fracture 

Treat  tail  bone  fracture  

Treat  tail  bone  fracture  

Treat  pelvic  fracture(s) 

Treat  pelvk:  ring  fracture 

Treat  pelvic  ring  fracture 

Treat  pelvic  ring  fracture 

Treat  hip  socket  fracture 

Treat  hip  socket  fracture 

Treat  hip  wall  fracture  

Treat  hip  fracture(s)  

Treat  hip  fracture(s)  

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  hip  dislocation 

Treat  hip  dislocatk>n 

Treat  hip  diskx::atk>n 

Treat  hip  dislocatkxi 

Treat  hip  dislocation 

Treat  hip  dislocation 

Treat  hip  dislocation 

Treat  hip  disk)cation 

Treat  hip  dislocation 

Treat  hip  dislocation 

Manipulation  of  hip  joint 

Fusion  of  sacroiliac  joint  

Fusion  of  pubk;  bones  

Fusion  of  hip  joint  

Fusion  of  hip  joint  

Amputatk>n  of  leg  at  hip 

Amputatk>n  of  leg  at  hip 

Pelvis/hip  joint  surgery 

Drain  thigh/knee  leskm  

Drainage  of  bone  lesion  ...... 

Incise  thigh  tendon  &  fascia 
lrxask>n  of  thigh  tendon  ....... 

InciskKi  of  thigh  tendons 

Exploration  of  knee  joint  

Partial  removal,  thigh  nerve 
Partial  removal,  thigh  nerve 
Biopsy,  thigh  soft  tissues  .... 
Biopsy,  thigh  soft  tissues  .... 

Removal  of  thigh  leskm  

Removal  of  thigh  lesk)n  

Rernove  tumor,  thigh/knee  .. 

Biopsy,  knee  joint  lining  

Explore/treat  knee  joint 

Rehfioval  of  knee  cartilage  .. 
Removal  of  knee  cartilage  .. 
Remove  knee  joint  lining  .... 
Remove  knee  joint  lining  .... 
Removal  of  kneecap  bursa  . 
Removal  of  knee  cyst  


Physk^ian 

Wort( 

RVUs  3 


12.98 

14.68 

9.18 

13.54 

5.56 

9.65 

1.84 

7.04 

10.05 

15.19 

14.11 

20.15 

6.18 

12.70 

14.91 

23.45 

27.16 

5.50 

10.68 

12.16 

15.60 

5.52 

12.50 

15.94 

20.31 

4.71 

10.45 

6.95 

10.39 

12.92 

18.26 

4.12 

5.22 

15.43 

21.55 

5.05 

7.49 

2.27 

13.39 

11.34 

23.45 

23.45 

23.28 

18.65 

0.00 

6.49 

8.28 

5.92 

4.62 

5.80 

9.27 

6.97 

6.30 

2.28 

4.90 

4.47 

5.57 

14.14 

4.97 

5.88 

8.27 

7.30 

8.70 

10.00 

4.18 

5.92 


T 


Facility 
PE  RVUs 


10.70 

11.04 

10.34 

13.30 

5.22 

7.48 

1.77 

19.94 

10.20 

13.55 

12.60 

14.13 

5.56 

10.12 

10.60 

17.00 

19.25 

6.09 

9.09 

10.94 

12.66 

6.16 

10.13 

12.89 

15.27 

5.77 

9.93 

6.30 

8.14 

10.81 

13.65 

4.33 

4.58 

13.78 

16.69 

5.90 

7.29 

3.46 

14.04 

12.33 

18.07 

18.77 

16.75 

14.23 

0.00 

13.59 

14.64 

9.10 

7.51 

8.12 

9.97 

4.45 

4.57 

3.43 

6.82 

6.28 

7.01 

14.57 

6.29 

7.47 

8.63 

8.25 

9.58 

10.43 

5.87 

7.38 


Non- 
Facility 
PE  RVUs 


NA 

NA 
NA 
NA 

6.95 

9.00 

3.03 
NA 
1^ 
NA 
NA 
NA 

7.28 
NA 
NA 
NA 
NA 

7.44 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

7.14 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
15.74 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

5.52 
NA 

8.36 
1^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Mal- 

Practk» 

RVUs 


Gk)bal 


1.84 

1.74 

1.29 

1.89 

0.77 

1.32 

0.22 

0.69. 

1.37 

2.15 

1.95 

2.85 

0.85 

1.77 

2.07 

3.24 

3.77 

0.73 

1.45 

1.71 

2.18 

0.76 

1.6 

2.23 

2.85 

0.66 

1.45 

0.68 

1.37 

1.81 

2.52 

0.49 

0.56 

2.06 

2.99 

0.65 

1.04 

0.31 

1.98 

1.14 

2.36 

2.37 

2.94 

2.35 

0.00 

0.80 

1.14 

0.77 

0.62 

0.78 

1.29 

0.79 

0.78 

0.17 

0.59 

0.50 

0.66 

1.68 

0.66 

0.81 

1.15 

1.03 

1.21 

1.41 

0.58 

0.81 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codM  and  dMcnptions  only  ar«  copyngM  2001  Amancan  kMdcal  AuoOmor  M  Rtgrnt  RmmvM.  AppkcaM  FARS/DFARS  A«ity. 
'Copynght  1994Am»ncanO«ntal  Asaociation  Allngnisr«Mrv*d(DO11O-O9990).     - 
'-rlndicalM  RVUs  ara  no«  us*  tor  MadKaw  paymanls. 
'PE  RVUs  >  PractxM  ExfMnsa  Ralativ*  Vatua  UnM 


'  CPT  coda*  »id  daacnplions  only  are  copyright  2001  American  Medical  Assodatioo.  All  RigWs  Rasaivad  AppfcaWa  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association.  All  rights  resarvad  (001 10-09999). 
'♦Indfcalaa  RVUs  aia  not  use  tor  Medicate  payments. 
*PE  RVUs  >  Practice  Expense  Relativa  Value  Units. 
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CPTV 
HCPCS» 


27347 

27360 

27355 

27366 

27357 

27368 

27360 

27365 

27370 

27372 

27380 

27381 

27385 

27386 

27380 

27391 

27302 

27393 

27304 

27395 

27396 

27387 

27400 

27403 

27405 

27407 

27409 

27418 

27420 

27422 

27424 

27425 

27427 

27428 

27429 

27430 

27435 

27437 

27438 

27440 

27441 

27442 

27443 

27445 

27446 

27447 

27448 

27450 

27464 

27466 

27467 

27466 

27486 

27468 

27470 

27472 

27475 

27477 

27479 

27486 

27488 

27487 

27488 

27486 

27486 

27497 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descnpnon 


Renxjve  knee  cyst 

Removal  of  kneecap 

Remove  femur  lesion 

Remove  lemur  lestorVgraN 

Remove  lemur  lesiorVgraft 

Remove  lemur  lesior^Rxation 
Partial  removal,  leg  bone(s) ... 

Extensive  leg  surgery  

Injection  tor  knee  x-ray  

Removal  of  foreign  body 

Repair  of  kneecap  tendon  

Repair/graft  kneecap  tendon  . 

Repair  of  thigh  musde 

Repair/graft  of  ihigh  musde  ... 

Indsion  of  thigh  tendon 

Incision  of  thigh  terKions 

Incision  of  thigh  tendons 

Lengttwning  of  thigh  tendon  .. 
Lengltiening  of  thigh  lendone 
LengViening  of  tfiigh  tendons 

TransptanI  of  thigh  tendon 

ranspianis  oi  mign  isfMione  . 
Revise  thigh  muedes/tondone 

Repair  of  knee  cartilage 

Repair  of  krtee  ligament 

Repair  of  knee  Hgamenl 

Repair  of  knee  ligaments 

Repair  degenerated  kneecap 
Revision  of  unstaMs  kneecap 
Reviston  of  unstable  kneecap 
Revision/removal  of  kneecap . 

Lateral  relinacular  releass  

Reoonetnjctton,  knee  

Reconstruction,  knee  

Recunstiuctton,  knee 

RevlBlon  of  thigh  muscles 

Indsion  of  knee  joint 

Revise  kneecap  

Revise  kneecap  wNh 

nevislon  of  knee  joint  

Revision  of  knee  joint  

Revision  of  knee  joint  

Revision  of  knee  joint  

Revision  of  knee  ioini  

Revision  of  knee  joint  

Total  knee  arthiopiasly 

mcwon  Oi  mgn 

incision  01  mgn ». 

Reelgnment  of  ihigh  bone  .... 

ReaNgnment  of  knee ~. 

Realignment  of  knee  ..» 

aiiuiieiMiiy  01  mign  Done  

Lenginerang  oi  mgn  Done  .... 

ononerviein|sien  nyie 

Repair  of  thigh  

Rapeif/gnrfl  of  thigh 

Surgery  to  stop  leg  groMrth  ... 
Surgery  to  stop  leg  growth  ... 
Surgery  to  stop  leg  growth  ... 
Surgery  to  stop  leg  growth  ... 

Rovise/leplace  knee  joiiM 

Reviee/rsplace  knee  joint 

Removal  of  knee  proelheeie  . 

Reinforce  thigh 

Decompression  of  Ihightatee 
Decompreipion  of  thigh/knee 


^  OPT  oodM  tfid  dMCrtpSons  only  fln  oopyrtQlM  2001 
*Cepyitgf«  iaS4  AmMinn  OmM  AMOcMon.  M  rigMi 
*  ♦IntfniM  ftVU*  «•  nol  UM  tar  MtdBMi  PWiMnli. 

«  PE  RVUS  -  PlMlM  ElBMIM  RiMM  VMM  UMk. 


Physician 

WOrK 

RVUs3 

Facility 
PERVUs 

Non- 

FadNty 

PE  RVUs 

Mal- 

Pract»e 

RVUs 

Gtobal 

5.78 

2.65 

2.65 

0.76 

090 

8.17 

8.84 

NA 

1.15 

090 

7.65 

10.26 

NA 

1.07 

090 

9.48 

11.28 

NA 

1.29 

090 

10.53 

11.62 

NA 

1.48 

090 

4.74 

2.55 

NA 

0.67 

Iff 

10.50 

18.21 

NA 

1.42 

090 

16.27 

14.25 

NA 

2.26 

090 

0.96 

0.33 

12.13 

0.06 

000 

5.07 

6.33 

8.37 

0.62 

090 

7.16 

8.40 

NA 

1.00 

090 

10.34 

1013 

NA 

1.44 

090 

7.76 

8.76 

NA 

1.09 

090 

10.56 

10.89 

NA 

1.49 

090 

5.33 

7.89 

NA 

0.68 

090 

7.20 

8.88 

NA 

0.99 

090 

9.20 

10.88 

NA 

1.23 

090 

6.39 

8.39 

NA 

090 

090 

8.50 

10.50 

NA 

1.17 

090 

11.73 

13.36 

NA 

1.63 

090 

7.86 

10.33 

NA 

1.11 

090 

11.28 

11.71 

NA 

1.58 

090 

9.02 

1075 

NA 

1.18 

090 

8.33 

8.81 

NA 

1.16 

090 

8.66 

9.64 

NA 

1.21 

090 

10.28 

1036 

NA 

1.38 

090 

12.90 

11.93 

NA 

1.75 

090 

1085 

10.88 

NA 

1.51 

090 

9.83 

9.73 

NA 

1.38 

090 

9.78 

9.71 

NA 

1.37 

090 

9J1 

9.66 

NA 

1.38 

090 

5.22 

7.13 

NA 

073 

090 

9.36 

9.40 

NA 

129 

090 

14.00 

12.56 

NA 

1.95 

090 

15.52 

13.22 

NA 

2.18 

090 

9.67 

9.71 

NA 

1.35 

090 

9.49 

9.52 

NA 

1.33 

090 

8.46 

9.76 

NA 

1.18 

090 

11.23 

11.14 

NA 

1.56 

090 

10.43 

9.07 

NA 

1.42 

090 

10.82 

9.58 

NA 

1.49 

090 

11.89 

11.59 

NA 

1.68 

090 

10.93 

11.27 

NA 

1.52 

090 

17.68 

14.74 

NA 

2.49 

090 

15J4 

14.06 

NA 

2.22 

090 

21.48 

16.95 

NA 

3.00 

090 

11.06 

11.97 

NA 

1.51 

080 

13.98 

13.71 

NA 

1.96 

080 

17.56 

15.48 

NA 

2.46 

090 

12J2 

12.31 

NA 

1.78 

080 

13.46 

11.51 

NA 

1.88 

090 

13.87 

13.86 

NA 

1.86 

080 

16.33 

15.70 

NA 

1.92 

090 

18.97 

16.21 

NA 

2.68 

090 

16.07 

15.83 

NA 

2.24 

090 

17.72 

16.70 

NA 

2.49 

090 

8.64 

9.16 

NA 

1.13 

090 

9.86 

9.76 

NA 

1.31 

090 

12.80 

12.01 

NA 

1.81 

090 

8.84 

9.33 

NA 

1.24 

090 

19.27 

15.83 

NA 

2.70 

090 

25.27 

18.94 

NA 

3.54 

090 

15.74 

14.01 

NA 

2.21 

090 

15.56 

15.58 

NA 

2.18 

090 

6.11 

7.83 

NA 

0.77 

090 

7.17 
■MMaFARSm 

8.07 

PARS  Apply. 

NA 

0.84 

090 

(OetKMMSS). 
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ADDENDUM  B. — RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCS2 


MOD 


Status 


Description 


Physidan 

Work 

RVUs  3 


Facility 
PE  RVUs 


Non- 

Fadlity 

PE  RVUs 


Mal- 
practice 
RVUs 


Global 


27498 

27499 

27500 

27501 

27502 

27503 

27506 

27507 

27508 

27509 

27510 

27511 

27513 

27514 

27516 

27517 

27519 

27520 

27524 

27530 

27532 

27535 

27536 

27538 

27540 

27550 

27552 

27556 

27557 

27558 

27560 

27562 

27566 

27570 

27580 

27590 

27591 

27592 

27594 

27596 

27596 

27599 

27600 

27601 

27602 

27603 

27604 

27605 

27606 

27607 

27610 

27612 

27613 

27614 

27615 

27618 

27619 

27620 

27625 

27626 

27630 

27635 

27637 

27638 

27640 

27641 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Decompression  of  thigh/knee  . 
Decompression  oi  thigh/knee  . 

Treatment  of  thigh  fracture  

Treatment  of  thigh  fracture  

Treatment  of  thigh  fracture  

Treatment  of  thigh  fracture  

Treatment  of  thigh  fracture  

Treatment  of  thigh  fracture  

Treatment  of  thigh  fracture  

Treatment  of  thigh  fracture  

Treatment  of  thigh  fracture  

Treatment  of  thigh  fracture  

Treatment  of  thigh  fracture  

Treatment  of  thigh  fracture  

Treat  thigh  fx  growth  plate 

Treat  thigh  fx  growth  plate 

Treat  thigh  fx  growth  plate 

Treat  kneecap  fracture 

Treat  kneecap  fracture 

Treat  knee  fracture 

Treat  knee  fracture  

Treat  knee  fracture  

Treat  knee  fracture  

Treat  knee  fracture(s)  

Treat  knee  fracture  

Treat  knee  dislocation 

Treat  knee  dislocation 

Treat  knee  dislocation 

Treat  knee  dislocation 

Treat  knee  dislocation 

Treat  kneecap  dislocation 

Treat  kneecap  dislocation 

Treat  kneecap  dislocation 

Fixation  of  knee  joint 

Fusion  of  knee 

Amputate  leg  at  thigh 

Amputate  leg  at  thigh 

Amputate  leg  at  thigh 

Amputation  follow-up  surgery  . 
Amputation  follow-up  surgery  . 
Amputate  lower  leg  at  knee  .... 

Leg  surgery  procedure 

Decompression  of  lower  leg  ... 
Decompression  of  lower  leg  ... 
Decompression  of  lower  leg  ... 

Drain  lower  leg  lesk>n  

Drain  lower  leg  bursa 

Incision  of  achilles  tendon  

Incision  of  achilles  tendon  

Treat  lower  leg  bone  lesion  .... 

Explore/treat  ankle  joint  

Exploration  of  ankle  joint  

Biopsy  lower  leg  soft  tissue  .... 
Biopsy  lower  leg  soft  tissue  .... 

Remove  tumor,  lower  leg 

Remove  lower  leg  leston  

Remove  lower  leg  lesion  

Explore/treat  ankle  joint  

Remove  ankle  joint  lining 

Remove  ankle  joint  lining 

Removal  of  tendon  lesion  

Remove  lower  leg  bone  lesk)n 
Remove/graft  leg  bone  lesion 
Remove/graft  leg  bone  lesion  . 

Partial  removal  of  tibia  

Partial  removal  of  fibula 


7.99 

9.00 

5.92 

5.92 

10.58 

1058 

17.45 

13.99 

5.83 

7.71 

9.13 

13.64 

17.92 

17.30 

5.37 

8.78 

15.02 

2.86 

10.00 

3.78 

7.30 

11.50 

15.65 

4.87 

13.10 

5.76 

7.90 

14.41 

16.77 

17.72 

3.B2 

5.79 

12.23 

1.74 

19.37 

12.03 

12.68 

10.02 

6.92 

10.60 

10.53 

0.00 

5.65 

5.64 

7.35 

4.94 

4.47 

2.87 

4.14 

7.97 

8.34 

7.33 

2.17 

5.66 

12.56 

5.09 

8.40 

5.98 

8.30 

8.91 

4.80 

7.78 

985 

10.57 

11.37 

9.24 


8.43 

9.03 

7.34 

8.40 

10.93 

10.97 

14.12 

12.32 

5.28 

9.15 

7.15 

13.04 

15.34 

14.48 

5.68 

7.64 

13.50 

3.70 

8.77 

4.20 

5.68 

11.92 

11.79 

5.41 

10.30 

5.59 

7.80 

14.23 

15.52 

15.72 

3.90 

5.60 

9.93 

3.15 

16.29 

12.42 

14.02 

11.95 

8.79 

12.24 

11.25 

0.00 

7.55 

7.50 

7.92 

10.21 

8.19 

3.88 

5.01 

13.93 

10.27 

8.30 

3.13 

7.13 

17.11 

6.66 

9.17 

8.06 

9.69 

10.34 

6.85 

10.87 

12.27 

12.76 

18.07 

16.20 


f4A 
NA 

9.60 
10.65 
NA 
NA 
NA 
NA 

6.97 
NA 
NA 
NA 
NA 
NA 

7.67 

937 
NA 

5.34 
NA 

5.85 

7.41 
NA 
NA 

7.43 
NA 

7.20 
NA 
IMA 
NA 
NA 

5.78 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 

NA 

NA 

NA 

15.73 

11.59 

10.52 

12.66 

NA 

NA 

NA 

5.51 

11.19 

NA 

11.52 

13.19 

NA 

NA 

NA 

11.35 

>  NA 
NA 
NA 
NA 
NA 


0.97 
1.18 
0.80 
0.83 
1.49 
1.49 
2.33 
1.95 
0.80 
1.08 
1.26 
1.91 
2.51 
2.41 
0.74 
122 
2.09 
038 
1.40 
0.51 
1.02 
1.61 
2.19 
0.67 
1.80 
0.68 
1.10 
2.01 
2.37 
2.51 
0.40 
0.69 
1.73 
0.24 
2.70 
1.35 
1.63 
1.17 
0.82 
124 
1.24 
0.00 
0.68 
0.69 
0.85 
0.56 
0.54 
0.38 
0.57 
1.08 
1.15 
1.01 
016 
0.62 
1.39 
0.54 
1.01 
0.83 
1.16 
1.23 
0.60 
1.06 
1.38 
1.47 
1.54 
1.22 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  descriptions  only  are  copyright  2001  American  Medical  Association  All  Rights  Reserved.  Applical)le  FARS/DFARS  Appty. 
'Copyright  1994  American  Dental  Association.  All  rights  reserved  (00110-09999). 
3+lndicates  RVUs  are  not  use  tor  Medicate  paynwnts. 
'PE  RVUs  >  Practice  Expense  Relative  Value  Units 
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CPTV 
HCPCS2 


27645 

27646 

27647 

27648 

27650 

27652 

27654 

27656 

27658 

27659 

27664 

27665 

27675 

27676 

27680 

27681 

27685 

27686 

27687 

27690 

27681 

27682 

27695 

27696 

27698 

27700 

27702 

27703 

27704 

27705 

27707 

27709 

27712 

27715 

27720 

27722 

27724 

27725 

27727 

27730 

27732 

27734 

27740 

27742 

27745 

27750 

27752 

27756 

27758 

27759 

27760 

27762 

27766 

27780 

27781 

27784 

27786 

27788 

27792 

27808 

27810 

27814 

27816 

27818 

27822 

27823 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Extensive  lower  leg  surgery  .. 
Extensive  lower  leg  surgery  .. 
Extensive  ankle/heel  surgery 

Injection  tor  ankle  x-ray  

Repair  achilles  tendon  

Repair/graft  achilles  tendon  .. 

Repair  of  achilles  tendon  

Repair  leg  fascia  defect 

Repair  of  leg  tendon,  each  ... 
Repair  of  leg  tendon,  each  ... 
Repair  of  leg  tendon,  each  ... 
Repair  of  leg  tendon,  each  ... 

Repair  k>wer  leg  terKtons 

Repair  k>wer  leg  terKlons 

Release  of  k>wer  leg  tendon  . 
Release  of  k>wer  leg  tendon* 
Revisk>n  of  toner  leg  terxlon 

Revise  tower  leg  terxlons  

Revision  of  caH  tendon  

Revise  tower  leg  tendon 

Revise  tower  leg  teixton  

Revise  additiortal  leg  tendon 

Repair  of  ankle  liganient 

Repair  of  ankle  ligaments  

Repair  of  ankle  Kgamem 

Reviston  of  ankle  joint 

Reconstruct  ankle  joint  

Reconstructton,  anMe  joM  .... 

Renioval  of  ankle  imptant  

Inciston  of  tibia  

Inciston  of  fibula 

Inciston  of  tibia  &  flbuia 

ReaNgnment  of  tower  leg 

Reviston  of  tower  lag  

Repair  of  tibia 

Repair/graft  of  tibia  

Repair/graft  of  tibia  

Repair  of  tower  leg 

Repair  of  lower  teg 

Repair  of  tibia  epiphysis  

Repair  of  fibula  epiphysis  

Repair  k>wer  leg  epiphyses  .. 

Repair  of  leg  epipiiyses 

Repair  of  leg  epiphyses 

Reinforce  tibia  

Treatment  of  tibia  fracture  ... 
Treatment  of  tibia  fracture  ... 
Treatment  of  tibia  fracture  ... 
Treatment  of  tibia  fracture  ... 
Treatment  of  tibia  fracture  ... 
Treatment  of  ankle  fracture  . 
Treatment  of  ankle  fracture  . 
Treatment  of  ankle  fracture  . 
Treatment  o(  fibula  fracture  . 
Treatment  of  fibula  fracture  . 
Treatment  of  fibula  fracture  . 
Treatment  of  ankto  fracture  . 
Treatment  of  ankto  fracture  . 
Treatment  of  ankto  fracture  . 
Treatment  of  ankto  fracture  . 
Treatment  of  ankto  fracture  . 
Treatment  of  ankto  fracture  . 
Treatment  of  ankto  fracture  . 
Treatment  of  ankto  fracture  . 
Treatment  of  ankto  fracture  . 
Treatment  of  ankto  fracture  . 


Phystoian 

Worit 

R\AJs3 

Facility 
PE  RVUs 

Non- 
Facility 
PE  RVUs 

Mal- 

Practtoe 

RVUs 

Global 

14.17 

18.02 

NA 

1.98 

090 

12.66 

17.14 

NA 

1.55 

090 

12.24 

11.24 

NA 

1.64 

090 

0.96 

0.34 

9.99 

0.05 

000 

9.69 

9.45 

NA 

1.35 

090 

10.33 

9.61 

-     NA 

1.45 

090 

10.02 

10.19 

NA 

1.41 

090 

4.57 

6.65 

12.72 

0.48 

090 

4.98 

9.17 

13.22 

0.68 

090 

6.81 

9.84 

14.06 

0.96 

090 

4.59 

9.06 

14.17 

0.63 

090 

5.40 

9.62 

14.21 

0.75 

090 

7.18 

8.42 

NA 

1.01 

090 

8.42 

9.31 

NA 

1.15 

090 

5.74 

7.98 

NA 

0.80 

090 

6.82 

8.49 

NA 

0.92 

090 

6.50 

8.49 

10.34 

0.91 

090 

7.46 

9.70 

12.52 

1.05 

090 

6.24 

8.62 

NA 

0.88 

090 

8.71 

9.45 

NA 

1.22 

090 

9.96 

11.05 

NA 

1.40 

090 

1.87 

0.94 

NA 

0.26 

777 

6.51 

9.07 

NA 

0.90 

090 

8.27 

9.49 

NA 

1.16 

090 

9.36 

9.44 

NA 

1.31 

090 

9.29 

7.85 

NA 

1.24 

090 

13.67 

12.80 

NA 

1.92 

090 

16.87 

13.41 

NA 

2.24 

090 

7.62 

8.34 

NA 

0.61 

090 

10.38 

11.46 

NA 

1.44 

090 

4.37 

8.23 

NA 

0.60 

090 

9.95 

11.41 

NA 

1.39 

090 

14.25 

13.50 

NA 

2.00 

090 

14.39 

14.80 

NA 

2.00 

090 

11.79 

13.47 

NA 

1.66 

090 

11.82 

13.33 

NA 

1.65 

090 

18.20 

16.95 

NA 

2.10 

090 

15.58 

15.37 

NA 

2.20 

090 

14.01 

13.92 

NA 

1.84 

090 

7.41 

9.84 

20.38 

0.75 

090 

5.32 

7.92 

11.30 

0.63 

090 

8.48 

9.68 

NA 

0.85 

090 

9.30 

10.54 

21.91 

1.31 

090 

10.30 

10.43 

16.33 

1.55 

090 

10.07 

11.54 

NA 

1.38 

090 

3.19 

3.87 

5.50 

0.43 

090 

5.84 

6.00 

7.98 

0.82 

090 

6.78 

10.70 

NA 

0.94 

090 

11.67 

11.92 

NA 

1.52 

090 

13.76 

13.23 

NA 

1.93 

090 

3.01 

3.73 

5.29 

0.39 

090 

5.25 

5.57 

7.48 

0.71 

090 

8.36 

8.27 

NA 

1.17 

090 

2.65 

3.54 

5.24 

0.33 

090 

4.40 

4.47 

6.41 

0.57 

090 

7.11 

8.41 

NA 

0.96 

090 

2.84 

3.65 

5.25 

0.37 

090 

4.45 

4.51 

6.47 

0.61 

090 

7.66 

7.98 

NA 

1.07 

090 

2.83 

4.34 

6.28 

0.38 

090 

5.13 

5.56 

7.54 

0.71 

090 

10.68 

10.75 

NA 

1.50 

090 

2.89 

4.38 

5.81 

0.37 

090 

5.50 

5.71 

7.71 

0.74 

090 

11.00 

12.99 

NA 

1.29 

090 

13.00 

14.09 

NA 

1.65 

.      090 

'  Crn- codM  and  dMcrtpllam  only  ar*  ca|>yfigM  2001  Amwtan  MMc«  AwocMon.  M  RighH  R*^^ 
>Copyngm  1994  Ain«flcan  0«nlal  AMOcMlon.  M  rtgMs  riMtwad  (00110-09099). 
>«lndicatw  RVUs  ar*  not  uM  tor  MadtoaM  payinanli. 
<PE  RVUa  •  Practica  Expanaa  Ralattva  Valua  UnNa. 
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CPTV 
HCPCS2 


MOD 


Status 


Descriptton 


Phystoian 

Work 

RVUs  3 

Facility 
PE  RVUs 

Non- 
Facility 
PE  RVUs 

Mal- 

Practtoe 

RVUs 

Gtohal 

2.89 

4.35 

6.26 

0.39 

090 

6.19 

6.17 

8.15 

0.85 

090 

8.54 

11.67 

NA 

1.19 

090 

14.06 

14.76 

NA 

1.96 

090 

16.23 

15.51 

NA 

2.27 

090 

5.49 

8.58 

NA 

0.77 

090 

3.79 

4.11 

5.45 

0.44 

090 

4.56 

5.21 

NA 

0.61 

090 

6.49 

6.11 

NA 

0.91 

090 

4.58 

5.88 

NA 

0.47 

090 

6.21 

5.07 

NA 

0.76 

090 

9.79 

10.12 

NA 

1.36 

090 

11.20 

11.52 

NA 

1.55 

090 

2.34 

3.57 

NA 

0.31 

010 

13.91 

13.61 

NA 

1.95 

090 

9.17 

10.91 

NA 

1.29 

090 

11.85 

11.68 

NA 

1.38 

090 

12.34 

13.13 

NA 

1.59 

090 

8.94 

12.63 

NA 

1.03 

090 

8.21 

10.43 

NA 

0.95 

090 

9.32 

10.98 

NA 

1.13 

090 

9.67 

10.81 

NA 

1.26 

090 

9.98 

10.29 

NA 

1.19 

090 

7.39 

8.09 

NA 

0.86 

090 

7.35 

7.99 

NA 

0.90 

090 

10.49 

9.41 

NA 

1.25 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

2.73 

3.13 

5.59 

0.31 

010 

4.62 

4.21 

6.85 

0.56 

010 

8.41 

10.51 

11.23 

1.03 

090 

8.68 

10.34 

NA 

1.14 

090 

4.45 

6.17 

8.06 

0.56 

090 

2.84 

5.03 

7.45 

0.39 

090 

4.14 

6.61 

9.17 

0.58 

090 

5.01 

6.46 

9.17 

0.64 

090 

4.67 

6.04 

8.04 

0.62 

090 

4.38 

6.23 

8.20 

0.50 

090 

6.15 

3.45 

NA 

0.85 

090 

5.09 

5.33 

9.17 

0.71 

090 

3.54 

4.98 

7.44 

0.45 

090 

4.72 

5.71 

8.07 

0.62 

090 

10.18 

11.06 

12.37 

1.13 

090 

4.25 

5.75 

7.72 

0.55 

090 

3.94 

5.85 

7.97 

0.51 

090 

3.45 

5.68 

7.94 

0.45 

090 

5.23 

6.44 

8.70 

0.69 

090 

6.52 

6.45 

9.54 

0.85 

090 

5.10 

5.94 

7.89 

0.68 

090 

4.58 

6.65 

8.40 

0.64 

090 

3.58 

5.47 

7.82 

0.50 

090 

4.78 

7.40 

11.14 

0.66 

090 

3.86 

6.55 

9.36 

0.52 

090 

4.41 

5.53 

7.99 

0.57 

090 

3.64 

5.85 

8.37 

0.46 

090 

5.66 

7.59 

11.69 

0.76 

090 

7.73 

9.10 

NA 

0.97 

090 

6.50 

7.22 

9.87 

0.89 

090 

5.12 

6.77 

8.68 

0.69 

090 

7.16 

6.83 

NA 

1.01 

090 

5.56 

7.10 

9.51 

0.74 

090 

4.16 

5.25 

7.37 

0.52 

090 

4.08 

6.84 

8.85 

0.49 

090 

5.01 

7.65 

10.39 

0.63 

090 

4.49 

7.38 

9.53 

0.60 

090 

4.79 

7.11 

9.18 

0.63 

090 

9.79 

10.84 

14.02 

1.36 

090 

27824  . 

27825  . 

27826  . 

27827  . 

27828  . 

27829  . 

27830  . 

27831  . 

27832  . 
27840  . 
27842  . 
27846 
27848 
27860 
27870 
27871 
27880 
27881 
27882 
27884 
27886 
27888 
27889 
27892 
27893 
27894 
27899 
28001 
28002 
28003 
28005 
28008 
28010 
28011 
28020 
28022 
28024 
28030 
28035 
28043 
28045 
28046 
28050 
28052 
28054 
28060 
28062 
28070 
28072 
28080 
28086 
28088 
28090 
28092 
28100 
28102 
28t03 
28104 
28106 
28107 
28108 
28110 
28111 
28112 
28113 
28114 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Treat  lower  leg  fracture 

Treat  lower  leg  fracture 

Treat  lower  leg  fracture 

Treat  lower  leg  fracture 

Treat  lower  leg  fracture 

Treat  lower  leg  joint  

Treat  lower  leg  dislocation  ....:. 
Treat  lower  leg  dislocation  ...... 

Treat  lower  leg  distocatton 

Treat  ankle  dislocation 

Treat  ankle  dislocatk>n 

Treat  ankle  dislocatton 

Treat  ankle  dislocation 

Fixation  of  ankle  joint 

Fusion  of  ankle  joint 

Fusion  of  tibiofitxjiar  joint 

Amputation  of  lower  leg  

Amputation  of  lower  leg  

Amputatton  of  lower  leg 

Amputation  follow-up  surgery 
Amputatton  follow-up  surgery 
Amputation  of  foot  at  ankto  .... 
Amputation  of  foot  at  ankle  .... 

Decompression  of  leg  

Decompression  of  leg  

Decompresston  of  leg 

Leg/ankle  surgery  procedure  . 

Drainage  of  bursa  of  foot 

Treatment  of  foot  infection 

Treatment  of  foot  Infection 

Treat  foot  tx>ne  lesion 

Incision  of  foot  fascia  

Incision  of  toe  tendon  

Incision  of  toe  tendons 

Exptoration  of  foot  joint 

Exploration  of  foot  joint 

Exploration  of  toe  joint  

Removal  of  foot  nerve  

Decompression  of  tit)ia  nerve 

Exciston  of  foot  lesion 

Excision  of  foot  lesion 

Resection  of  tumor,  foot  

Biopsy  of  foot  joint  lining 

Biopsy  of  foot  joint  lining 

Biopsy  of  toe  joint  lining 

Partial  removal,  foot  fascia  .... 

Removal  of  foot  fascia 

Removal  of  foot  joint  lining  .... 
Removal  of  foot  joint  lining  .... 

Removal  of  foot  lesion  

Excise  foot  tendon  sheath  ..... 

Excise  foot  tendon  sheath 

Removal  of  foot  tosion 

Removal  of  toe  tesions  

Removal  of  ankle/heel  lesion  . 

Remove/graft  foot  toskjn 

Remove/graft  foot  teston 

Removal  of  foot  tosion  

Remove/graft  foot  lesion 

Remove/graft  foot  leston 

Removal  of  toe  lesions  

Part  removal  of  metatarsal  .... 
Part  removal  of  metatarsal  .... 
Part  removal  of  metatarsal  .... 
Part  removal  of  metatarsal  .... 
Removal  of  metatarsal  heads 


'  OPT  codas  and  descriptions  only  are  copyright  2001  American  Medical  Associalxxi.  All  Rights  Resented  Applicatjie  FARS/DFARS  Apply 
^Copyright  1994  American  Dental  Associalion.  All  rights  reservad  (D01 10-09999). 
a  4.|ndKatas  RVUs  aie  not  use  lor  Medicate  payments. 
*  PE  RVUs  «  Practice  Expense  Relative  Value  Units. 
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CPTV 
HCPCS* 


28116  . 

28118  . 

28119  . 

28120  . 
28122  . 
28124  . 
28126  . 
28130  . 
28140  . 
28150  . 
28153  . 
28160  . 
28171  . 
28173  . 
28175  '. 
28190  . 
28192  . 
28193 
28200 
28202 
28208 
28210 
28220 
28222 
28225 
28226 
28230 
28232 
28234 
28238 
28240 
28250 
28260 
28261 
28262 
28264 
28270 
28272 
28280 
28285 
28286 
28288 
28289 
28290 
28292 
28293 
28294 
28296 
28297 
28298 
28299 
28300 
28302 
28304 
28305 
28306 
28307 
28308 
28309 
28310 
28312 
28313 
28315 
28320 
28322 
28340 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Revision  of  foot 

Removal  of  heel  bone 

Removal  of  heel  spur 

Part  removal  of  ankle/heel 

Partial  removal  of  foot  bone  .. 

Partial  removal  of  toe 

Partial  renrwval  of  toe 

Removal  of  ankle  bone 

Removal  of  metatarsal 

Removal  of  toe 

Partial  removal  of  toe 

Partial  removal  of  toe 

Extensive  foot  surgery  

Extensive  foot  surgery  

Extensive  foot  surgery 

Removal  of  foot  foreign  body 
Removal  of  foot  foreign  body 
Removal  of  foot  foreign  body 

Repair  of  foot  tendon  

Repair/graft  of  foot  tendon  .... 

Repair  of  foot  tendon 

Repair/graft  of  foot  tendon  .... 

Rele'ase  of  foot  tendon  

Release  of  foot  tendons 

Release  of  foot  tendon  

Release  of  foot  tendons 

Incisk>n  of  foot  tendon(s)  

Inciskm  of  toe  tendon  

InciskHi  of  foot  tendon  

Revisk>n  of  foot  tendon 

Release  of  big  toe 

Revisk>n  of  foot  fascia  

Release  of  mkffoot  joint 

Reviston  of  foot  tendon 

Reviston  of  foot  and  ankle  .... 

Release  of  mklfoot  joint  

Release  of  foot  contracture  .. 

Release  of  toe  joint,  each 

Fusion  of  toes  

Repair  of  hammertoe 

Repair  of  hammertoe  

Partial  removal  of  foot  bone  . 

Repair  hallux  rigidus  

Conection  of  bunk>n  

Correctton  of  bunk)n  

Correctkxi  of  bunk)n  

Correction  of  bunkxi  

Correction  of  bunion  

Correctkm  of  bunnn  

Correctk>n  of  bunion  

Correction  of  bunnn  

Inciskxi  of  heel  bone 

Incision  of  ankle  bor>e 

Incision  of  mkMoot  bones 

Incise/graft  midfoot  bones 

Indskm  of  metatarsal 

Inciskm  of  metatarsal 

Incisk)n  of  metatarsal 

Incision  of  metatarsals  .. 

Reviskxi  of  big  toe 

Reviskxi  of  toe 

Repair  deformity  of  toe  

Removal  of  sesamokj  bone  .. 

Repair  of  foot  bones  

Repair  of  metatarsals 

Resect  enlarged  toe  tissue  ... 


Physician 
Work 

Facility 
PE  RVUs 

Non- 
Facility 

Mal- 
Practk» 

Global 

RVUs3 

PE  RVUs 

RVUs 

7.75 

6.71 

8.84 

1.03 

090 

5.96 

7.15 

9.44 

0.79 

090 

5.39 

6.07 

8.49 

0.74 

090 

5.40 

9.66 

12.50 

0.69 

090 

7.29 

9.44 

11.20 

0.96 

090 

4.81 

7.62 

9.47 

0.65 

090 

3.52 

6.80 

8.21 

0.49 

090 

8.11 

8.77 

NA 

1.11 

090 

6.91 

7.83 

10.56 

0.84 

090 

4.09 

7.09 

8.84 

0.52 

090 

3.66 

5.84 

8.22 

0.49 

090 

3.74 

7.14 

8.49 

0.51 

090 

9.60 

8.39 

NA 

1.13 

090 

8.80 

8.69 

11.02 

1.04 

090 

6.05 

6.80 

9.51 

0.75 

090 

1.96 

3.37 

6.36 

0.16 

010 

4.64 

5.39 

8.12 

0.52 

090 

5.73 

6.52 

8.72 

0.63 

090 

4.60 

6.34 

8.35 

0.59 

090 

^6.84 

7.29 

11.70 

0.86 

090 

4.37 

5.95 

8.09 

0.59 

090 

6.35 

6.53 

9.53 

0.77 

090 

4.53 

6.07 

7.90 

0.63 

090 

5.62 

6.84 

8.30 

0.77 

090 

3.66 

5.60 

7.66 

0.50 

090 

4.53 

6.52 

7.94 

0.62 

090 

4.24 

6.68 

8.03 

0.59 

090 

3.39 

6.37 

8.04 

0.48 

090 

3.37 

5.92 

8.10 

0.46 

090 

7.73 

7.51 

10.10 

1.08 

090 

4.36 

6.32 

7.99 

0.61 

090 

5.92 

6.93 

9.01 

0.81 

090 

7.96 

7.64 

9.43 

1.08 

090 

11.73 

9.42 

10.97 

1.66 

090 

15.83 

14.95 

17.10 

2.22 

090 

10.35 

11.27 

11.27 

1.46 

090 

4.76 

7.17 

8.64 

0.67 

090 

3.80 

5.46 

7.55 

0.52 

090 

5.19 

6.77 

9.14 

0.72 

090 

4.59 

6.65 

8.70 

0.64 

090 

4.56 

6.56 

8.55 

0.64 

090 

4.74 

8.03 

9.04 

0.65 

090 

7.04 

9.02 

10.87 

0.96 

090 

5.66 

8.73 

9.77 

0.79 

090 

7.04 

7.65 

9.80 

0.98 

090 

9.15 

7.95 

10.84 

1.28 

090 

8.56 

7.87 

10.52 

1.16 

090 

9.18 

8.61 

10.90 

1.28 

090 

9.18 

10.28 

11.82 

1.31 

090 

7.94 

8.23 

10.02 

1.12 

090 

10.58 

9.02 

11.30 

1.24 

090 

9.54 

9.38 

14.91 

.    1.31 

090 

9.55 

9.22 

14.29 

1.15 

090 

9.16 

7.78 

10.10 

1.00 

090 

10.50 

9.70 

14.46 

0.55 

090 

5.86 

6.34 

9.14 

0.81 

090 

6.33 

7.88 

12.89 

0.71 

090 

5.29 

5.39 

7.84 

0.74 

090 

12.78 

10.41 

NA 

1.64 

090 

5.43 

6.84 

9.06 

0.76 

090 

4.55 

7.41 

8.79 

0.62 

090 

5.01 

9.25 

9.25 

0.68 

090 

4.86 

5.65 

7.86 

0.66 

090 

9.18 

8.93 

NA 

1.27 

090 

8.34 

8.40 

11.64 

1.17 

090 

6.98 

6.74 

9.37 

0.98 

090 

<  OPT  codM  and  daacriptions  onty  an  copyright  2001  Amactcan  M««cal  AaaocMion.  M  Mghla  nawrvad.  AppHeaM  FARS/Df  ARS  Appty. 
>Copyhgm  1994  Amarican  Dantai  Assodatnn.  All  nghtt  raaarvad  (001 10-09999). 
>+lndicatas  RVUs  ara  not  uaa  lor  Madlcata  paymanla. 
4PE  RVUs  >  Practica  Expanaa  RaWiva  Vakja  UnHs. 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Informati(>»— Continued 


CPTV 
HCPCS2 


28341  . 

28344  .. 

28345  . 
28360  . 
28400  . 

28405  . 

28406  . 
28415  . 
28420  . 
28430  . 

28435  . 

28436  . 
28445  . 
28450  . 

28455  . 

28456  . 
28465  . 
28470  . 

28475  . 

28476  . 
28485  . 
28490  . 

28495  . 

28496  . 
28505  . 
28510  . 
28515  . 
28525 

28530  . 

28531  . 
28540  . 
28545 
28546 
28555 
28570 
28575 
28576 
28585 
28600 
28605 
28606 
28615 
28630 
28635 
28636 
28645 
28660 
28665 


MOD 


28675  . 

28705 

28715 

28725 

28730 

28735 

28737 

28740 

28750 

28755 

28760 

28800 

28805 

28810 

28820 

28825 

28899 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 


DescriptkMi 


Resect  enlarged  toe 

Repair  extra  toe(s) 

Repair  webbed  toe(s)  

Reconstruct  deft  foot ...... 

Treatment  of  heel  fracture  

Treatment  of  heel  fracture  

Treatment  of  heel  fractgre  

Treat  heel  fracture  

Treat/graft  heel  fracture  

Treatment  of  ankle  fracture  .... 
Treatment  of  ankle  fracture  .... 
Treatment  of  ankle  fracture  .... 

Treat  ankle  fracture 

Treat  mkifoot  fracture,  each  ... 
Treat  mklfoot  fracture,  each  ... 

Treat  mklfoot  fracture  

Treat  mklfoot  fracture,  each  ... 

Treat  metatarsal  fracture  

Treat  metatarsal  fracture  

Treat  metatarsal  fracture  

Treat  metatarsal  fracture  

Treat  big  toe  fracture  

Treat  big  toe  fracture  

Treat  big  toe  fracture  

Treat  big  toe  fracture  

Treatment  of  toe  fracture 

Treatment  of  toe  fracture 

Treat  toe  fracture  

Treat  sesamokJ  bone  fracture 

Treat  sesamoid  bone  fracture 

Treat  foot  dislocatkm  

Treat  foot  dislocatk>n  

Treat  foot  diskx»tk>n  

Repair  foot  disk>catk>n  

Treat  foot  diskx»tk>n  

Treat  foot  disk>catkxi  

Treat  foot  diskx»tkxi  

Repair  foot  diskx»tk)n 

Treat  foot  diskx^tkMi  

Treat  foot  diskx»tk)n  

Treat  foot  diskx»tk>n 

Repair  foot  diskx»tk>n  

Treat  toe  disk>catkm 

Treat  toe  dislocatkHi  

Treat  toe  diskxatkm  

Repair  toe  dishx»tk>n  

Treat  toe  dislocatkMi  

Treat  toe  diskx»tk>n  

Treat  toe  diskx»tk)n  

Repair  of  toe  diskx^itkxi 

Fusk>n  of  foot  bones 

Fuston  of  foot  bones 

FusKMi  of  foot  bones 

Fuskxi  of  foot  bones 

Fusk)n  of  foot  bones 

Reviston  of  foot  bones 

Fuskxi  of  foot  bones 

Fuskm  of  big  toe  joint  

Fuskxi  of  big  toe  joint  

Fuston  of  big  toe  joint  

Amputation  of  midfoot 

Amputatton  thru  metatarsal  ... 

Amputatton  toe  &  metatarsal 

Amputatton  of  toe 

Partial  amputation  of  toe 

Foot/toes  surgery  procedure  . 


Phystoian 

Work 

RVUs  3 


Facility 
PE  RVUs 


Non- 
Facility 
PE  RVUs 


8.41 
4.26 
5.92 

13.34 
2.16 
4.57 
6.31 

15.97 

16.64 
2.09 
3.40 
4.71 

15.62 
1.90 
3.09 
2.68 
7.01 
1.99 
2.97 
3.38 
5.71 
1.09 
158 
2.33 
3.81 
1.09 
1.46 
3.32 
1.06 
2.35 
2.04 
2.45 
3.20 
6.30 
1.66 
3.31 
4.17 
7.99 
1.89 
2.71 
4.90 

*  7.77 

1.70 

1.91 

2.77 

4.22 

1.23 

1.92 

2.66 

2.92 

18.80 

13.10 

11.61 

10.76 

10.85 

9.64 

8.02 

7.30 

4.74 

7.75 

8.21 

8.39 

6.21 

4.41 

3.59 

0.00 


7.05 
5.70 
7.31 
13.35 
4.56 
5.71 
8.57 
15.27 
15.62 
4.06 
4.57 
7.60 
13.65 
3.95 
4.72 
6.06 
8.12 
3.28 
4.28 
6.53 
7.87 
2.12 
2.20 
4.94 
6.67 
2.13 
2.19 
6.32 
2.74 
4.29 
3.70 
4.05 
5.81 
8.57 
3.71 
5.27 
6.43 
8.40 
3.84 
4.79 
6.95 
9.38 
2.35 
2.54 
3.11 
4.32 
2.43 
2.59 
2.85 
4.87 
15.04 
12.48 
11.34 
10.79 
10.53 
9.44 
8.98 
9.06 
6.50 
7.72 
8.97 
8.82 
7.77 
7.02 
6.88 
0.00 


Mal- 

Practtoe 

RVUs 


9.46 
8.37 
9.24 
NA 
5.66 
6.66 
NA 
NA 
I4A 
5.16 
5.53 
NA 
NA 
5.14 
5.21 
NA 
NA 
4.42 
5.08 
NA 
NA 
2.69 
2.85 
10.18 
11.30 
2.44 
2.72 
10.85 
2.96 
15.26 
3.70 
4.05 
8.92 
11.82 
3.98 
5.60 
12.02 
9.66 
4.31 
5.05 
15.78 
NA 
2.35 
2.54 
6.26 
6.66 
3.06 
2.59 
8.07 
9.35 
NA 
NA 
NA 
NA 
NA 
NA 
13.37 
14.47 
9.08 
10.11 
NA 
NA 
NA 
10.96 
10.36 
0.00 


1.18 

0.60 

0.84 

1.88 

0.29 

0.63 

0.87 

2.24 

2.29 

0.27 

0.47 

0.66 

1.29 

0.25 

0.43 

0.36 

0.87 

0.26 

0.41 

0.46 

0.80 

0.13 

0.19 

0.32 

0.50 

0.13 

0.17 

0.44 

0.13 

0.33 

0.24 

0.33 

0.46 

0.88 

0.22 

0.45 

0.56 

1.13 

0.24 

0.35 

0.68 

1.09 

0.17 

0.24 

0.39 

0.58 

0.11 

0.24 

0.38 

0.41 

2.13 

1.84 

1.63 

1.51 

1.51 

1.36 

1.13 

1.03 

0.66 

1.07 

0.98 

0.97 

0.70 

0.51 

0.43 

0.00 


Gtobal 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
090 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 


'  OPT  codas  and  dascriptions  only  are  copyright  2001  Amarican  Madical  Association.  AH  Rights  Hasawad,  ApplicaWa  FARSrtJf  ARS  Apply 
'Copyright  1994  Amahcan  Dantai  Association.  All  rights  rasarvad  (001 10-09999). 
'♦tndicatas  RVUs  ara  not  tisa  tor  Madicata  paymants. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD 


status 


Description 


Physician 

Wor1( 

RVUs  3 

Facility 
PE  RVUs 

Non- 
Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Global 

2.25 

1.67 

3.07 

0.30 

000 

2.06 

1.65 

2.77 

0.27 

000 

2.41 

1.57 

2.91 

0.21 

000 

2.11 

1.39 

3.33 

0.16 

000 

2.40 

1.78 

3.05 

0.26 

000 

1.77 

1.48 

2.87 

0.24 

000 

2.22 

1.56 

2.43 

0.35 

000 

2.12 

1.77 

3.15 

0.29 

000 

2.41 

1.95 

3.24 

0.34 

000 

0.89 

0.55 

1.04 

0.12 

000 

1.78 

1.40 

2.35 

0.24 

000 

1.31 

0.74 

1.28 

0.14 

000 

0.87 

0.68 

1.08 

0.12 

000 

0.77 

0.62 

1.02 

0.11 

000 

0.87 

0.61 

1.07 

0.11 

000 

0.82 

0.43 

0.77 

0.07 

000 

0.87 

0.51 

1.02 

0.11 

000 

0.59 

0.40 

0.86 

0.06 

000 

0.77 

0.47 

1.10 

0.06 

000 

0.50 

0.17 

0.43 

0.05 

000 

0.55 

0.25 

0.70 

0.03 

000 

0.66 

0.36 

0.78 

0.04 

000 

0.64 

0.39 

0.72 

0.07 

000 

0.71 

0.38 

0.86 

0.05 

000 

0.55 

0.34 

0.75 

0.04 

000 

0.51 

0.34 

0.79 

0.04 

000 

2.03 

1.59 

2.71 

0.29 

000 

2.32 

1.77 

2.88 

0.31 

000 

1.40 

0.99 

1.47 

0.19 

000 

1.53 

1.05 

1.46 

0.20 

000 

1.43 

1.02 

1.69 

0.19 

000 

1.18 

0.87 

1.35 

0.17 

000 

0.86 

0.65 

1.01 

0.12 

000 

1.01 

0.68 

1.04 

0.14 

000 

1.18 

0.86 

1.29 

0.17 

000 

0.57 

0.27 

0.59 

0.07 

000 

1.78 

0.94 

1.S7 

0.24 

000 

2.06 

1.07 

1.37 

0.13 

000 

0.69 

0.47 

1.02 

0.06 

000 

0.73 

0.47 

0.77 

0.07 

(too 

0.54 

0.43 

0.88 

0.02 

000 

0.57 

0.35 

0.78 

0.04 

000 

0.51 

0.32 

0.39 

0.04 

000 

0.47 

027 

0.40 

0.05 

000 

0.57 

0.35 

0.59 

0.05 

000 

0.76 

0.30 

0.48 

0.06 

000 

0.57 

0.28 

0.77 

0.07 

000 

0.76 

0.39 

0.70 

0.10 

000 

1.34 

0.71 

1.36 

0.17 

000 

0.94 

0.41 

1.04 

0.06 

000 

0.68 

0.38 

0.93 

0.10 

000 

0.75 

0.36 

0.69 

0.10 

000 

1.12 

0.49 

1.00 

0.15 

000 

1.26 

0.59 

0.97 

0.16 

000 

0.00 

0.00 

0.00 

0.00 

YYY 

6.43 

8.88 

na 

0.84 

090 

8.14 

8.66 

NA 

0.66 

090 

5.89 

3.22 

3.22 

0.83 

090 

14.37 

10.95 

NA 

2.01 

090 

13.90 

10.69 

NA 

2.01 

090 

5.89 

6.75 

NA 

0.83 

090 

7.62 

9.64 

NA 

1.07 

090 

7.07 

9.48 

NA 

0.99 

090 

7.72 

9.85 

NA 

1.08 

090 

7.43 

9.78 

NA 

1.04 

090 

8.17 

10.10 

NA 

1.15 

090 

29000 

29010 

29015 

29020 

29025 

29035 

29040 

29044 

29046 

29049 

29055 

29068 

29065 

29075 

29065 

29066 

29105 

29125 

29126 

29130 

29131 

29200 

29220 

29240 

29260 

29280 

29905 

29325 

29345 

29365 

29968  . 

29965  . 

29406 

29425 

29436 

29440 

29445 

29460. 

29605  . 

29615. 

29620. 

29630, 

29640. 

29660. 

29680  . 

29690. 

29700  . 

29705  . 

29710. 

29715. 

29720  . 

29730  . 

29740. 

29750. 

29799  . 

29900  , 

29804, 

29806 

29806  . 

29607 

29815 

29619 

29620  . 

29821 


pffffyj 


Application  of  txxjy  cast 

Application  of  body  cast 

Application  of  body  cast 

Application  of  body  east 

Application  of  body  cast 

Application  of  body  cast 

Application  of  body  cast 

Application  of  body  cast 

Application  of  body  cast 

Application  of  figure  eight  

Application  of  shoulder  cast ... 
Application  of  shoulder  cast ... 
Application  of  long  arm  cast  .. 
Application  of  forearm  cast  .... 

Apply  hand^vr1st  cast 

Apply  finger  cast 

Apply  long  arm  splint  

Apply  forearm  splint 

Apply  forearm  spliTTt 

Application  of  finger  splint 

AppHcalion  of  finger  splint 

Strapping  of  chest 

Strapping  of  low  back 

Strapping  of  shoulder 

Strapping  of  eRxMv  or  wrist  .... 
Strapping  of  hand  or  finger  .... 

Application  of  hip  cast 

Application  of  hip  casts 

Application  of  long  leg  cast .... 
Application  of  long  leg  cast .... 

Apply  long  leg  cast  brace  

Application  of  long  leg  cast .... 

Apply  short  leg  cast 

Apply  short  leg  cast  

Apply  short  leg  cast 

AddHion  of  walker  to  cast  

Apply  rigkl  leg  cast  

AppNcatkxi  of  leg  cast 

Application,  long  leg  splint 

AppNcatkxi  k)wer  leg  splint  .... 

Strappirtg  of  hip 

Stn^)ping  of  knee 

Strapping  of  anWe 

Strapping  of  toes 

Applnatton  of  pasta  boot 

Applicatwn  of  foot  aplini 

Removai/reviswn  of  cast 

Removal/reviskm  of  cast 

Removal/reviston  of  cast 

Ramovai/reviskxi  of  cast 

Repair  of  body  cast 

Windowing  of  cast 

Wedging  of  cast 

Wedging  of  ckjbfoot  cast 

Castinf^strapping  procedure  .. 

Jaw  arthroscopy/surgery 

Jaw  arthrosobpy/surgery 

Shouktor  arthroaoopy.  dx 

'  ShouMer  arthroeoopy/fturgery 
Shoukler  arthroacopy/ftufgeiy 

Shouktor  arthroaoopy 

Shoukler  arthroacopy/tejrgery 
Shouktor  arthroscopy/surgery 
Shouktor  arthroaoopy/tejigefy 
Shouktor  arthroeoopy/teirgery 
Shouktor  arthroecopy/surgary 


•  CPT  oodM  and  dMcripHoiw  only  «•  oopyiH^  2001 
*OapyilgM  19S4  AmMlnn  DwM 

*  *tndoMM  NVUi  am  not  UM  lor 
«PE  RVUt  -  Pwaoa  Empmm  RMtM  VriM  Urtb. 


I(OOIIO-OOOM). 


ApplOiH*  FARSAlf ARS  Apply. 
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CPTV 
HCPCS2 


29824  .. 

29825  .. 

29826  .. 
29830  .. 

29834  .. 

29835  .. 

29836  .. 

29837  .. 

29838  .. 
29840  .. 

29843  .. 

29844  .. 
29645  .. 

29846  .. 

29847  .. 

29848  ., 

29850  .. 

29851  .. 

29855  . 

29856  . 

29860  . 

29861  . 

29862  . 

29863  . 

29870  . 

29871  . 

29874  . 

29875  . 

29876  . 

29877  . 

29879  . 

29880  . 
29681  . 

29882  . 

29883  . 

29884  . 

29885  . 

29886  . 

29887  . 

29888  . 

29889  . 

29891  . 

29892  . 

29893  . 

29894  . 
29895 

29897  . 

29898  . 
29900 
29901 
29902 
29909 
29999 
30000 
30020 
30100 
30110 
30115 
30117 
30118 
30120 
30124 
30125 
30130 
30140 
30150 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriptkm 


Shouktor  arthroscopy/surgery 
Shouktor  arthroscopy/surgery 
Shouktor  arthroscopy/surgery 

Elbow  arthroscopy  

Elbow  arthroscopy/surgery  .... 
Elbow  arthroscopy/surgery  .... 
Elbow  arthroscopy/surgery  .... 
Elbow  arthroscopy/surgery  .... 
Elbow  arthroscopy/surgery  .... 

Wrist  arthroscopy 

Wrist  arthroscopy/surgery  

Wrist  arthroscopy/surgery  

Wrist  arthroscopy/surgery 

Wrist  arthroscopy/surgery 

Wrist  arthroscopy/surgery 

Wrist  endoscopy/surgery  

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Tibial  arthroscopy/surgery 

Tibial  arthroscopy/surgery 

Hip  arthroscopy,  dx 

Hip  arthroscopy/surgery 

Hip  arthroscopy/surgery 

Hip  arthroscopy/surgery 

Knee  arthroscopy,  dx 

Knee  arthroscopy/drainage  .... 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery  „... 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery  ..... 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Ankle  arthroscopy/surgery  .... 

Ankle  arthroscopy/surgery  .... 

Scope,  plantar  fasciotomy  .... 

Ankle  arthroscopy/surgery  .... 

Ankle  arthroscopy/surgery  .... 

Ankle  arthroscopy/surgery  .... 

Ankle  arthroscopy/surgery  .... 

Mcp  joint  arthroscopy,  dx  ...... 

Mcp  joint  arthroscopy,  surg  .. 
Mcp  joint  arthroscopy,  surg  .. 

Arthroscopy  of  joint  

Arthroscopy  of  joint  

Drainage  of  nose  leston 

Drainage  of  nose  lesk>n 

Intranasal  btopsy 

Removal  of  nose  polyp(s) 

Removal  of  nose  polyp(s)  

Removal  of  intranasal  lesion 
Removal  of  intranasal  leskxi 

Revisk>n  of  nose  

Removal  of  nose  leskm  ....... 

Removal  of  nose  lesion  

Removal  of  turbinate  bones  . 
Removal  of  turt}inate  bones  . 
Partial  removal  of  nose 
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Facility 
PE  RVUs 


8.25 
7.62 
8.99 
5.76 
6.28 
6.48 
7.55 
6.87 
7.71 
5.54 
6.01 
6.37 
7.52 
6.75 
7.08 
5.44 
8.19 
13.10 
10.62 
14.14 
8.05 
9.15 
9.90 
9.90 
5.07 
6.55 
7.05 
6.31 
7.92 
7.35 
8.04 
8.50 
7.76 
8.65 
11.05 
7.33 
9.09 
7.54 
9.04 
13.90 
16.00 
8.40 
9.00 
5.22 
7.21 
6.99 
7.18 
8.32 
5.42 
6.13 
6.70 
0.00 
0.00 
1.43 
1.43 
0.94 
1.63 
4.35 
3.16 
9.69 
5.27 
3.10 
^.16 
3.38 
.  3.43 
9.14 


Non- 
Facility 
PE  RVUs 


7.24 
9.77 
10.58 
6.00 
6.85 
6.87 
7.54 
7.13 
7.58 
8.38 
8.56 
8.75 
9.25 
11.39 
11.66 
8.27 
7.27 
11.68 
10.39 
12.37 
7.83 
8.91 
9.46 
9.95 
6.13 
8.11 
7.86 
7.51 
8.95 
8.09 
8.46 
8.73 
8.31 
8.63 
10.12 
8.72 
9.69 
8.75 
9.64 
12.28 
13.45 
9.02 
9.27 
5.64 
8.17 
8.15 
8.74 
8.66 
5.70 
6.09 
6.40 
0.00 
0.00 
1.46 
1.54 
0.52 
0.87 
4.43 
3.12 
8.10 
5.81 
3.26 
6.43 
3.90 
4.50 
8.59 


Mal- 
practice 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
fM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.00 
2.48 
2.69 
1.30 
2.73 
NA 
4.82 
NA 
5.81 
NA 
t^ 
NA 
NA 
NA 


1.16 

1.06 

1.26 

0.79 

0.86 

0.88 

1.06 

0.96 

1.07 

0.69 

0.82 

0.86 

0.84 

0.89 

0.91 

0.72 

0.74 

1.81 

1.50 

2.00 

1.14 

1.29 

1.39 

1.40 

0.67 

0.88 

0.87 

0.88 

1.11 

1.03 

1.13 

1.19 

1.09 

1.09 

1.33 

1.03 

1.27 

1.06 

1.27 

1.95 

2.11 

1.17 

1.26 

0.74 

1.01 

0.97 

roi 

1.14 
0.69 
0.81 
0.89 
0.00 
0.00 
0.10 
0.06 
0.06 
0.12 
0.31 
0.22 
0.66 
0.41 
0.20 
0.54 
0.22 
0.24 
0.76 


Gtobal 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
YYY 
YYY 
010 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  cxxtos  and  descriptions  only  ara  copyright  2001  Amencan  Medical  Association.  All  RigMs  Heserved  AppHcabla  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association.  All  rights  resenred  (D0110-O9999). 
3  tlndicatas  RVUs  are  not  use  for  Medicate  payments. 
*  PE  RVUs  s  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


30160 
30200 
30210 
30220 
30300 
30310 
30320 
30400 
30410 
30420 
30430 
30435 
30450 
30460 
30462 
30465 
30620 
30540 
30545 
30560 
30580 
30600 
30620 
30630 
30601 
30602 
30901 
30903 
30905 
30906 
30915 
30620 
30930 
30099 
31000 
31002 
31020 
31030 
31032 
31040 
31050 
31051 
31070 
31075 
31060 
31061 
31064 
31065 
31066 
31067 
31090 
31200 
31201 
31205 
31225 
31230 
31231 
31233 
31236 
31237 
31238 
31239 
31240 
31254 
31255 
31258 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
R 
R 
R 
R 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Removal  of  nose 

Injection  treatment  of  nose  .. 

Nasal  sinus  therapy  

Insert  nasal  septal  button  ..... 
Remove  nasal  foreign  body  .. 
Remove  nasal  foreign  body  .. 
Remove  nasal  foreign  body  .. 

Reconstruction  of  nose 

Reconstruction  of  noee 

Reconstruction  of  nose 

Revision  of  nose  

Revision  of  nose 

Revision  of  nose  

Revision  of  nose  

Revision  of  nose  

Repair  nasal  stenosis  

ftepair  of  nasal  septum 

Repair  nasal  defect 

Repair  nasal  defect 

Release  of  nasal  adhesions  . 

Repair  upper  jaw  fistula 

Repair  mouth/nose  fistula 

Intranasal  reconstruction 

Repair  nasal  septum  defect .. 

Cauterization,  inner  nose 

Cauterization,  inner  nose 

Control  of  nosebleed 

Control  of  noset)leed 

Control  of  nosebleed 

Repeat  control  of  nosebleed  . 
Ligation,  nasal  sinus  artery  ... 

Ligation,  upper  jaw  artery  

Therapy,  fracture  of  nose  

Nasal  surgery  procedure  

Irrigation,  maxillary  sinus  

Irrigation,  sphenoid  sinus 

Exploration,  maxillary  sinus  .. 
Exploration,  maxillary  sinus  .. 
Explore  sinus.remove  polyps 
Exploration  behind  upper  jaw 
Exploration,  sphenoid  sinus  .. 

Sphenoid  sinus  surgery  

Exploration  of  frontal  sinus  ... 
Exploration  of  frontal  sinus  ... 

Removal  of  frontal  sinus  

Removal  of  frontal  sinus 

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Removal  of  frontal  sinus 

Exploration  of  sinuses 

Renwval  of  ettwnoid  sinus  .... 
Removal  of  ettNnoid  sinus  .... 
Removal  of  ettwnoid  sinus  .... 

Removal  of  upper  jaw 

RenK>val  of  upper  jaw 

Nasal  endoscopy,  dx  

Nasal/sinus  endoscopy,  dx  ... 
Nasal/sinus  ertdoscopy.  dx  ... 
Nasal/sinus  erxloscopy.  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  erKkMCOpy,  surg 
Nasal/sinus  endoscopy,  surg 

Revision  of  ethmoid  sinus 

Removal  of  ethmoid  sinus  .... 
Exploration  maxillary  sinus  ... 
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9.58 

0.78 

1.08 

1.54 

1.04 

1.96 

4.52 

9.83 

12.96 

15.88 

7.21 

11.71 

18.65 

9.96 

19.57 

11.64 

5.70 

7.75 

11.38 

1.26 

6.69 

6.02 

5.97 

7.12 

1.09 

2.03 

1.21 

1.54 

1.97 

2.45 

7.20 

9.83 

1.26 

0.00 

1.15 

1.91 

2.94 

5.92 

6.57 

9.42 

5.28 

7.11 

4.28 

9.16 

11.42 

12.75 

13.51 

14.20 

12.86 

13.10 

9.53 

4.97 

8.37 

10.24 

19.23 

21.94 

1.10 

2.18 

2.64 

2.96 

3.26 

8.70 

2.61 

4.65 

6.96 

3.29 


Facility 
PE  RVUs 


8.48 
0.44 
0.59 
0.84 
0.36 
1.86 
5.20 
8.82 
10.53 
12.19 
7.19 
10.32 
13.96 
9.25 
14.42 
9.33 
5.78 
8.43 
9.36 
1.48 
4.87 
4.82 
6.49 
7.02 
2.27 
2.79 
0.33 
0.51 
0.78 
1.24 
6.93 
8.40 
2.12 
0.00 
0.64 
2.08 
3.60 
4.57 
5.99 
6.94 
4.98 
6.42 
4.93 
8.09 
8.90 
9.57 
10.43 
10.63 
10.30 
10.30 
8.79 
5.75 
7.67 
8.43 
14.91 
16.55 
0.50 
1.20 
1.45 
1.62 
1.83 
6.58 
1.56 
2.72 
4.01 
1.95 


Non- 

FaciKty 

PE  RVUs 


NA 

1.20 

2.10 

2.46 

2.57 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.29 

4.87 

4.82 

NA 

NA 

2.51 

3.06 

1.39 

3.14 

3.77 

4.17 

NA 

NA 

NA 

0.00 

2.38 

NA 

4.22 

4.69 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1^ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.97 

2.60 

2.86 

3.15 

3.66 

NA 

NA 

NA 

NA 

NA 


Mal- 
practice 
RVUs 


0.78 
0.06 
0.08 
0.11 
0.07 
0.14 
0.36 
0.80 
1.08 
1.24 
0.62 
1.10 
1.53 
0.85 
1.92 
0.97 
0.41 
0.53 
0.80 
0.09 
0.50 
0.70 
0.45 
0.51 
0.08 
0.15 
0.09 
0.12 
0.15 
0.17 
0.50 
0.69 
0.09 
0.00 
0.08 
0.14 
0.20 
0.42 
0.47 
0.71 
0.39 
0.55 
0.30 
0.64 
0.78 
1.84 
0.96 
1.18 
0.90 
1.15 
0.66 
0.25 
0.58 
0.58 
1.38 
1.57 
0.08 
0.16 
0.18 
0.21 
0.23 
0.46 
0.18 
0.32 
0.49 
0.23 


Global 


090 
000 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
010 
010 
000 
000 
000 
000 
090 
090 
010 
YYY 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
010 
000 
000 
000 
000 


CPTV 
HCPCS2 


31267  .. 
31276  .. 

31287  .. 

31288  .. 

31290  .. 

31291  .. 

31292  .. 

31293  .. 

31294  .. 

31299  .. 

31300  .. 
31320  .. 
31360  .. 
31365  .. 

31367  .. 

31368  .. 
31370  .. 
31375  .. 
31380  . 
31382  . 
31390  . 
31395  . 
31400  . 
31420  . 
31500  . 
31502  . 
31505  . 

31510  . 

31511  . 

31512  . 

31513  . 
31515  . 
31520  . 

31525  . 

31526  . 

31527  . 

31528  . 

31529  . 

31530  . 

31531  . 

31535  . 

31536  . 

31540  . 

31541  . 

31560  . 

31561  . 

31570  . 

31571  , 
31575  . 
31576 
31577 
31578 
31579 
31580 
31582 
31584 
31585 
31586 
31587 
31588 
31590 
31595 
31589 
31600 
31601 
31603 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A  • 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A. 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 


Description 


Endoscopy,  maxillary  sinus  .... 

Sinus  endoscopy,  surgical 

Nasal/sinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 

Sinus  surgery  procedure 

Removal  of  larynx  lesion  

Diagnostic  incision,  larynx  

Removal  of  larynx  

Removal  of  larynx 

Partial  removal  of  larynx 

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  larynx 

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Removal  of  larynx  &  pharynx 
Reconstruct  larynx  &  pharynx 

Revision  of  larynx  

Removal  of  epiglottis  

Insert  emergency  airway 

Change  of  windpipe  ainway  ... 

Diagnostic  laryngoscopy 

Laryngoscopy  with  biopsy  ...... 

Remove  foreign  body,  larynx  . 

Removal  of  larynx  lesion  

Injection  into  vocal  cord  

Laryngoscopy  for  aspiration  ..: 

Diagnostic  laryngoscopy 

Diagnostic  laryngoscopy  

Diagnostic  laryngoscopy 

Laryngoscopy  for  treatment  ... 

Laryngoscopy  and  dilation  

Laryngoscopy  and  dilation  

Operative  laryngoscopy  

Operative  laryngoscopy  

Operati\/e  laryngoscopy  

Operative  laryngoscopy  

Operative  laryngoscopy  

Operative  laryngoscopy  

Operative  laryngoscopy  

Operative  laryngoscopy  

Laryngoscopy  with  injection  .. 
Laryngoscopy  with  injection  .. 

Diagnostic  laryngoscopy  

Laryngoscopy  with  biopsy 

Remove  foreign  body,  larynx 

Removal  of  larynx  lesion  

Diagnostic  laryngoscopy  

Revision  of  larynx  

Revision  of  larynx  

Treat  larynx  fracture 

Treat  larynx  fracture 

Treat  larynx  fracture 

Revision  of  larynx  ; 

Revision  of  larynx  

Reinnervate  larynx  

Larynx  nerve  surgery 

Larynx  surgery  procedure 

Incision  of  windpipe  

Incision  of  windpipe  

Incision  of  windpipe  
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Facility 
PE  RVUs 


5.46 
8.85 
3.92 
4.58 
17.24 
18.19 
14.76 
16.21 
19.06 
0.00 
14.29 
5.26 
17.08 
24.16 
21.86 
27.09 
21.38 
20.21 
20.21 
20.52 
27.53 
31.09 
10.31 
10.22 
2.33 
0.65 
0.61 
1.92 
2.16 
2.07 
2.10 
1.80 
2.56 
2.63 
2.57 
3.27 
2.37 
2.68 
3.39 
3.59 
3.16 
3.56 
4.13 
4.53 
5.46 
6.00 
3.87 
4.27 
1.10 
1.97 
2.47 
2.84 
2.26 
12.38 
21.62 
19.64 
4.64 
8.03 
11.99 
13.11 
6.97 
8.34 
0.00 
7.18 
4.45 
4.15' 


Non- 
Facility 
PE  RVUs 


hAal- 

Practice 

RVUs 


Global 


3.17 
5.06 
2.30 
2.68 
11.55 
11.87 
10.04 
10.77 
12.26 
0.00 
17.11 
12.72 
18.87 
22.60 
23.52 
28.09 
23.01 
20.67 
20.83 
22.68 
28.31 
33.94 
15.45 
15.10 
0.66 
0.26 
0.34 
0.98 
0.75 
1.08 
1.28 
0.85 
1.39 
1.48 
1.54 
1.72 
1.27 
1.55 
1.76 
2.12 
1.82 
2.10 
2.40 
2.64 
3.06 
3.28 
2.23 
2.45 
0.57 
1.01 
1.26 
1.25 
1.21 
16.15 
21.48 
18.54 
8.81 
12.58 
14.03 
16.92 
12.31 
11.19 
0.00 
3.05 
2.17 
1.76 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
1^ 
NA 
t^ 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
1.92 
1.80 
2.77 
3.06 
2.97 
NA 
2.39 
NA 
2.87 
NA 
NA 
NA 
NA 
t4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.13 
NA 
2.04 
2.37 
2.83 
3.09 
2.90 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
1^ 
NA 
NA 


0.38 

0.62 

0.27 

0.32 

1.20 

1.73 

0.99 

0.97 

1.04 

0.00 

0.99 

0.40 

1.20 

1.72 

1.57 

1.90 

1.51 

1.43 

1.40  I 

1.44 

1.95 

2.27 

0.72 

0.71 

0.15 

0.04 

0.04 

0.15 

0.16 

0.16 

0.15 

0.12 

0.17 

0.18 

0.18 

0.21 

0.16 

0.18 

0.24 

0.25 

022 

0.25 

0.29 

0.32 

0.38 

0.42 

0.24 

0:30 

0.08 
0.13 
0.17 
0.20 
0.16 
0.87 
1.52 
1.42 
0.30 
0.56 
0.88 
0.92 
0.50 
0.62 
0.00 
0.34 
0.39 
0.35 


000 
000 
000 
000 
010 
010 
010 
010 
010 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 


*CPToadn  and  dMCftpHon*  only  araoopynghi  2001  Amancan  Mtdicai  Anocialion  MRigMs 
*Copyit(^  1W«  Anwitcan  DwUal  AMOCiaHon  All  nghl»  r«Mfv«d  (001  lO-OSSSS). 
*4MtalM  RVU«  ar*  not  uM  tor  Madlcm  paymanli. 
<PE  RVUs  -  PracUca  Expansa  Ralaliva  Vakja  UmH. 


naaaroad.  AppMcabia  FARS/DFARS  Apply. 


'  CPT  codas  and  dascnpdons  only  are  copyrighl  2001  American  Medical  Associalion  All  Rigrits  Reser>fed  Applicable  FARS/OFARS  Apply- 
'Copyright  1994  Amarican  Dental  Associalior  All  ngtrts  reserved  (D011&-O9999). 

i+lndlcales  RVUs  are  not  use  tor  Medicate  payments.  • 

«PE  RVUs  •  Praclica  Expense  Relative  Value  Units. 
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CPTV 
HCPCS2 


MOD 


Status 


Description 


vidan 
folk 

FadWy 
PE  RVUs 

Non- 

FadHty 

PERVUs 

Mal- 
practice 
RVUs 

Global 

3.58 

1.22 

NA 

0.33 

000 

8.76 

10.69 

NA 

0.69 

090 

5.64 

10.08 

NA 

0.40 

090 

0.91 

0.42 

1.49 

0.06 

000 

4.59 

8.74 

NA 

0.37 

090 

7.12 

12.11 

NA 

0.51 

090 

2.09 

1.17 

3.67 

0.14 

000 

2.78 

1.16 

3.37 

0.14 

000 

2.88 

1.16 

3.21 

0.14 

000 

2.88 

1.17 

2.90 

0.13 

000 

3.37 

1.30 

2.91 

0.16 

000 

3.81 

1.41 

3.33 

0.14 

000 

3.37 

1.28 

NA 

0.13 

000 

3.82 

1.95 

NA 

0.30 

•000 

4.37 

2.00 

NA 

0.31 

000 

3.68 

1.67 

NA 

0.21 

000 

4.94 

2.33 

NA 

0.37 

000 

5.03 

2.12 

NA 

0.30 

000 

3.50 

1.22 

1.22 

0.15 

000 

3.16 

1.22 

NA 

0.13 

000 

2.72 

1.09 

NA 

0.12 

000 

2.17 

0.93 

NA 

0.10 

000 

1.34 

0.68 

2.38 

0.07 

000 

1.41 

0.61 

NA 

0.06 

000 

1.30 

0.72 

NA 

0.06 

000 

1.11 

0.61 

NA 

0.06 

000 

2.12 

0.88 

3.33 

0.09 

000 

1.06 

0.33 

1.86 

0.06 

000 

1.96 

0.61 

NA 

0.10 

000 

2.85 

1.10 

2.42 

0.15 

000 

13.02 

15.78 

NA 

1.02 

090 

15.93 

18.93 

NA 

1.15 

090 

22.35 

12.23 

NA 

1.48 

090 

30.43 

16.01 

NA 

3.16 

090 

22.51 

14.02 

NA 

2.27 

090 

23.54 

14.88 

NA 

2.91 

090 

17.72 

12.63 

NA 

1.55 

090 

23.53 

14.35 

NA 

2.04 

090 

17.23 

12.58 

NA 

1.36 

090 

23.98 

15.43 

NA 

2.20 

090 

7.43 

6.66 

NA 

0.67 

090 

13.13 

10.42 

NA 

1.45 

090 

4.49 

7.87 

8.00 

0.35 

090 

6.81 

11.11 

11.11 

0.50 

090 

4.50 

7.91 

7.91 

0.36 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

1.54 

0.50 

3.07 

0.07 

000 

2.19 

0.85 

NA 

0.11 

000 

2.19 

0.86 

NA 

0.17 

000 

3.98 

1.44 

NA 

0.36 

000 

8.67 

7.73 

NA 

1.02 

090 

9.68 

8.39 

NA 

1.20 

090 

8.36 

7.87 

NA 

0.99 

090 

15.24 

10.15 

NA 

1.45 

090 

23.00 

12.82 

NA 

1.63 

090 

11.54 

9.17 

NA 

1.42 

090 

12.72 

9.11 

NA 

1.51 

090 

13.93 

9.71 

NA 

1.68 

090 

14.00 

9.61 

NA 

1.72 

090 

14.15 

9.58 

NA 

1.60 

090 

14.21 

10.13 

NA 

1.49 

090 

9.30 

6.18 

NA 

1.01 

090 

15.29 

9.98 

NA 

1.46 

090 

4.00 

5.67 

NA 

0.18 

000 

11.33 

9.13 

NA 

1.34 

090 

24.00 

FARS/Df 

13.15 

-ARS  Apply. 

NA 

2.39 

090 

31605 
31610 
31611 
31612 
31613 
31614 
31615 
31622 
31623 
31624 
31625 
31628 
31629 
31630 
31631 
31635 
31640 
31641 
31643 
31645 
31646 
31656 
31700 
31708 
31710 
31715 
31717 
31720 
31725 
31730 
31750 
31755 
31780 
31766 
31770 
31775 
31780 
31781 
31785 
31786 
31800 
31805 
31820 
31825 
31830 
31899 
32000 
32002 
32005 
32020 

32036 
32095 
32100 
32110 
32120 
32124 
32140 
32141 
32150 
32151 
32160 
32200 
32201 
32215 
32220 


Incision  of  windpipe  

Incision  of  windpipe  

Surgery/speech  prosthesis  

Purwture/dear  windpipe 

Repair  windpipe  opening  

Repair  windpipe  opening 

Visualization  of  windpipe  

Dx  bronchoscope/wash 

Dx  bronchoecope/brush  

Dx  bronchoscope/lavage  

Bronchoscopy  with  biopsy  

Bronchoscopy  with  biopsy  

Bronchoscopy  with  biopsy  

BroTKhoscopy  with  repair  

Bronchoscopy  with  dilation  

Remove  foreign  body,  ainway  ... 
Bronchoscopy  &  remove  lesion 
Bronchoscopy,  treat  blockage  .. 

Diag  bronchoiscope/catheter 

Bronchoscopy,  dear  airways  .... 
Bronchoscopy,  redear  airway  ... 

Bronchoscopy,  inj  for  xray  

Insertion  of  ainvay  catheter  

Instill  ainway  contrast  dye  

Insertion  of  airway  cattieter  

Injection  for  bronchus  x-ray  

Bronchial  brush  biopsy  

Clearance  of  ainways  

Clearance  of  airways  

Intro,  windpipe  wire/tube  .....'. 

Repair  of  windpipe 

Repair  of  windpipe 

Repair  of  windpipe  

Reconstruction  of  windpipe 

Repair/graft  of  bronchus  

Recomtiiict  bronchus 

Reconstrud  windpipe 

Reconstrud  windpipe 

Remove  windpipe  lesion 

windpipe  lesion 

ir  oh«(indpipe  injury 

lepair  of  windpipe  injury  

Closure  of  windpipe  lesion 

Ir  of  windpipe  deted 

Revise  windpipe  scar 

Airways  surgical  procedure 

Drainage  of  chest 

Treatmertt  of  collapsed  lung  

Treat  lurtg  lining  chemicaUy  

Insertion  of  chest  tube  

Exploration  of  chest  

Exploration  of  chest  

Biopsy  through  chest  waN 

ExplorationA)iopsy  of  chest 

Explore/repair  chest  

Renexploration  of  chest 

Explore  chest  free  adhesions  ... 

Removal  of  lur>g  lesion<s)  

Remove/treat  lung  lesions  

Removal  of  lung  leston(s) 

Remove  lung  foreign  body 

Open  chest  heart  massage  

Drain,  open,  lurtg  lesion 

Drain,  percut,  lung  lesion 

Treat  chest  lining  

Release  of  lung 


^CPToodMind  dMoipions  only 
<Capy>«s(«  1904  Amwlcin  OwM 
**lndlcalM  RVU*  ar*  not  UM  tor 
«PE  RVUi  >  PracttM  ExpwiM 


cjupyvlyf  M  2001 
OweclMlon.  U  rtgha 


(00110-O9S8S). 


Al  RiBfik  RMMvad.  AoDl^tilB 


RtMNv  VMM  unMt. 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD 


32225  .. 
32310  .. 
32320  .. 
32400  .. 
32402  .. 
32405  .. 
32420  .. 
32440  .. 
32442  . 
32445  . 
32480  .. 
32482  .. 
32484  .. 
32486  . 
32488  . 
32491  . 

32500  . 

32501  . 
32520  . 
32522  . 
32525  . 
32540  . 

32601  . 

32602  . 

32603  . 

32604  . 

32605  . 

32606  . 

32650  . 

32651  . 

32652  . 

32653  . 

32654  . 

32655  . 

32656  . 

32657  . 

32658  . 

32659  . 
32660. 

32661  . 

32662  . 
32663. 
32664  . 
32665 
32800 
32810 
32815 
32820 
32850 
32851 
32852 
32853 
32854 
32900 
32905 
32906 
32940 
32960 
32997 
32999 
33010 
33011 
33015 
33020 
33025 
33030 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

X 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 


Description 


Partial  release  of  lung 

Removal  of  chest  lining  

Free/remove  chest  lininjg  

Needle  biopsy  chest  lining 

Open  biopsy  chest  lining  

Biopsy,  lung  or  mediastinum  .. 

Pundure/clear  lung 

Removal  of  lung 

Sleeve  pneumonectomy  

Removal  of  lung 

Partial  removal  of  lung 

Bilobedomy 

Segmentedomy  

Sleeve  lobedomy 

Completion  pneumonedomy  .. 

Lung  volume  redudion  

Partial  removal  of  lung 

Repair  t>ronchus  add-on  

Remove  lung  &  revise  chest ... 
Remove  lung  &  revise  dhesX  ... 
Remove  lung  &  revise  chest ... 

Removal  of  lung  lesion  

Thoracoscopy,  diagnostic  

Thoracoscopy,  diagnostic  

Thoracoscopy,  diagnostic  

Thoracoscopy,  diagnostic  

Thoracoscopy,  diagnostic  

Thoracoscopy,  diagnostic  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical 

TfK>racoscopy,  surgical  

Thoracoscopy,  surgical 

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical 

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical 

Thoracoscopy,  surgical  

Thoracoscopy,  surgical 

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Repeur  lung  hemia  

Close  chest  after  drainage  ....: 

Close  bronchial  fistula 

Reconstrud  injured  chest  

Donor  pneumonedomy 

Lung  tt'ansplant.  single 

Lung  tiansjilant  with  bypass  .. 

Lung  tiansplant.  double  

Lung  transplant  with  bypass  .. 

Removal  of  rib(s)  

Revise  &  repair  chest  wall 

Revise  &  repair  chest  wall  

Revision  of  lung  ._. 

Therapeutic  pneumothorax  .... 

Total  lung  lavage  

Chest  surgery  procedure  

Drainage  of  heart  sac  

Repeat  drainage  of  heart  sac 

Incision  of  heart  sac 

Indsion  of  heart  sac 

Incision  of  heart  sac 

Partial  removal  of  heart  sac  ... 


Physidan  | 
Work 
RVUs  3 

Fadlity 
PE  RVUs 

Non- 
Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Global 

13.96 

9.87 

NA 

1.70 

090 

13.44 

9.52 

NA 

1.65 

090 

24.00 

12.93 

NA 

2.50 

090 

1.76 

0.57 

1.87 

0.07 

000 

7.56 

7.68 

NA 

0.91 

090 

1.93 

0.65 

2.46 

0.09 

000 

2.18 

0.85 

NA 

0.11 

000 

25.00 

13.40 

NA 

2.56 

090 

26.24 

14.15 

NA 

3.12 

090 

25.09 

13.38 

r^A 

3.11 

090 

23.75 

12.61 

NA 

2.24 

090 

25.00 

13.24 

NA 

2.35 

090 

20.69 

11.76 

NA 

2.54 

090 

23.92 

13.13 

NA 

3.00 

090 

25.71 

13.77 

NA 

3.18 

090 

21.25 

12.46 

NA 

2.66 

090 

22.00 

12.54 

NA 

1.77 

090 

4.69 

1.55 

NA 

0.56 

ffi 

21.68 

12.41 

NA 

2.71 

090 

24.20 

13.26 

NA 

2.84 

090 

26.50 

13.90 

NA 

3.25 

090 

14.64 

10.01 

NA 

1.84 

090 

5.46 

3.47 

NA 

0.63 

000 

5.96 

3.62 

NA 

0.70 

000 

7.81 

4.13 

NA 

0.76 

000 

8.78 

4.63 

NA 

0.97 

000 

6.93 

4.10 

NA 

0.86 

000 

8.40 

4.44 

NA 

0.99 

000 

10.75 

8.30 

NA 

1.25 

090 

12.91 

8.69 

NA 

1.50 

090 

18.66 

11.00 

NA 

2.30 

090 

12.87 

8.91 

NA 

1.55 

090 

12.44 

7.35 

NA 

1.51 

090 

13.10 

8.71 

NA 

1.53 

090 

12.91 

9.22 

NA 

1.61 

090 

13.65 

9.20 

NA 

1.64 

090 

11.63 

8.98 

NA 

1.47 

080 

11.59 

8.80 

NA 

1.39 

090 

17.43 

10.93 

NA 

2.09 

090 

13.25 

9.44 

NA 

1.66 

090 

16.44 

10.34 

HA 

2.01 

090 

18.47 

10.92 

NA 

2.28 

090 

14.20 

9.07 

NA 

1.70 

090 

15.54 

9.09 

NA 

1.79 

090 

13.69 

9.61 

NA 

1.51 

090 

13.05 

9.68 

r^ 

1.55 

090 

23.15 

13.20 

NA 

2.84 

090 

21.48 

13.93 

NA 

2.31 

090 

0.00 

0.00 

0.00 

0.00 

XXX 

38.63 

19.63 

NA 

4.90 

090 

41.80 

21.03 

NA 

5.17 

090 

47.81 

23.01 

NA 

6.13 

090 

50.98 

23.77 

NA 

6.41 

090 

20.27 

11.97 

NA 

2.42 

090 

20.75 

12.31 

NA 

2.54 

090 

26.77 

14.33 

NA 

3.30 

090 

19.43 

11.50 

NA 

2.47 

090 

1.84 

0.57 

2.03 

0.12 

000 

6.00 

2.03 

NA 

0.55 

000 

0.00 

0.00 

0.00 

0.00 

YYY 

2.24 

0.97 

NA 

0.13 

000 

2.24 

1.01 

NA 

0.13 

000 

6.80 

4.33 

NA 

0.64 

090 

12.61 

7.84 

NA 

1.50 

i            090 

12.09 

7.74 

NA 

1.50 

090 

18.71 

11.91 

NA 

2.40 

090 

'  OPT  codes  and  descriptions  only  are  copyright  2001  American  Medical  As80Ci«ton  AH  Rights  Reserved  Applicable  FARS/OFARS  Apply. 

*Copynght  1994  Amencan  Dental  Association  All  rights  reserved  (D01 10-09999). 

3  ^Indicates  RVUs  are  not  use  for  Medicate  payrnents.  ,     .  ■ 

*  PE  RVUs  >  Practice  Expense  Relative  Value  Units.  — 
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CPTV 

MOD 

Status 

Ptiysk:ian 

woni 

RVUS3 

Fadlity 
PERVUs 

Norv 

Facility 

PE  RVUs 

Mal- 

Practwe 

RVUs 

Qk)bal 

HCPCS» 

DMcnpQon 

33031 

A 

A 

A    ' 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

21.79 

14.36 

24.56 

21.39 

20.00 

4.84 

12.48 

10.18 

6.67 

8.04 

8.13 

3.30 

3.40 

5.52 

6.37 

7.75 

5.39 

5.75 

5.44 

5.52 

4.96 

6.46 

3.29 

7J2 

9.40 

12.60 

13.71 

15.22 

7.60 

3.24 

22.64 

13.76 

14.30 

20.71 

1423 

21.85 

24.88 

31.06 

24.88 

4.17 

2.50 

17.92 

21.44 

18.51 

22.37 

16.79 

2020 

20.62 

21.43 

23.96 

30.01 

28.50 

23.91 

24.89 

28.54 

35.00 

37.50 

32.46 

36.25 

42.00 

43.50 

X.35 

27.15 

30.35 

28.53 

22.70 

13.21 

9.99 

15.54 

12.49 

10.40 

1.62 

9.22 

9.14 

5.34 

5.87 

6.04 

1.29 

1.35 

4.34 

4.74 

5.83 

4.86 

5.17 

4.41 

4.45 

3.82 

5.03 

3.76 

5.32 

6.14 

8.94 

9.35 

8.99 

5.42 

3.38 

10.65 

8.04 

10.61 

13.72 

8.80 

13.66 

14.23 

16.40 

14.43 

4.44 

4.02 

11.66 

13.12 

11.93 

13.31 

11.00 

12.34 

12.90 

12.66 

12.98 

15.88 

16.77 

15.10 

15.68 

16.72 

17.61 

18.36 

16.82 

18.02 

21.33 

22.90 

17.43 

15.67 

16.09 

16.95 

11.39 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

2.78 
1.73 
3.06 
2.51 
2.27 
0.55 
1.17 
1.21 
0.50 
0.57 
0.54 
0.17 
0.17 
0.44 
0.46 
0.52 
0.36 
0.36 
0.40 
0.39 
0.39 
0.44 
0.22 
0.56 
0.68 
1.49 
1.57 
.      1.56 
0.53 
0.21 
2.53 
1.05 
1.28 
2.22 
0.80 
1.01 
2.41 
3.68 
2.82 
0.38 
0.23 
1.91 
2.68 
2.26 
2.90 
1.66 
2.70 
2.51 
2.49 
2.45 
3.79 
3.09 
2.71 
2.48 
3.31 
3.86 
4.07 
4.11 
4.16 
4.66 
4.26 
3.79 
3.25 
3.85 
3.58 
1.48 

090 

33050    

Removal  o(  heart  sac  lesion 

090 

33120     .... 

Removal  of  heart  lesion 

090 

33130 

Removal  of  heart  lesion 

090 

33140 

Heart  revascularize  (tmrt  

090 

33141    

Heart  tmr  w/ottwr  procedure 

I7t 

33200 

Insertion  of  heart  oacemakar 

090 

33201 



Insertion  of  heart  Decemaker 

090 

33206 

33207 

Insertion  of  heart  pacemaker 

090 
090 

33208   

Insertkm  of  heart  pacemakar 

090 

33210  

Insertion  of  heart  electrode 

000 

33211 

Insertion  of  heart  slactroda 

000 

33212  

Insertion  of  pulse  gerwralor 

090 

3^13 

insornofi  m  puwo  ycTTWiSiot  ••••••••••••••••••••••••••••••••••••■ 

090 

33214  

090 

33216  

Revise  eltrd  padng^lefib - 

Revise  eftrd  padng-defM)  

Revise  eftrd  padngKlefib  „ 

Revise  eftrd  pacinQ-dsfib >. 

Revise  pocket,  pacemaker  .•....» „. 

Revise  Docket,  pactno-defib 

090 

33217  

090 

33218  

090 

33220  

090 
090 

33223  

090 

33233  

33234   

Removal  of  pacemaker  system  — 

090 
090 

33235  

Removal  pacemaker  electrods  

090 

33236  

090 

33237  ....... 

33238  

090 
090 

33240 

Insert  pulse  generstor 

090 

33241  

090 

33243  

Remove  eftrd^ltwracolomy 

090 

33244 

090 

33245  

i-^^a-g   ^-^1^   mjtgti  ft^fi^   fi^tl^^ 

090 

33246 

Insert  epic  eltrd/generatof *« 

Eltr^a^insert  peoe-deftt) 

090 

33249  

090 

33250  

AWats  heart  dysrhythm  focus 

090 

33251  

090 

33253  

090 

33261  

090 

33282      . . 

090 

33284  

Remove  pat-active  ht  reoord  

Reoair  of  heart  wound 

090 

33300  

090 

33305  

RefMir  of  heart  wourKJ  

090 

33310  

Exokxatorv  heart  surosrv  

090 

33315  

Exploratory  heart  surgery  

090 

33320  

Repair  major  bkMd  vessaKs) „ 

Repair  maior  vessel                     i 

090 

33321  

090 

33322  

RefMir  major  blood  vessel<s) ..... 

090 

33330  

II  VO^yi  (  IIW^^^    W9W*  a^VH     •••>■•••••••••••■•••••■••■•••••■■••••••••• 

Insert  major  vessel  grail  _ 

Insert  major  vessel  graft 

090 

33332  

33335 

090 
090 

33400 

Reocur  of  aortic  valve 

090 

33401  

Valvutoplasty.  open 

ValvuloDlasiv  w/cd  bypass 

090 

33403  

090 

33404  

Preoare  heart-aorta  oorKluit 

090 

33405  

Reolacement  of  aortic  valve  

090 

33406 

Replacement  of  aortic  valva ... 

090 

33410  

Reolacement  of  aortic  valve         .......... .... .. . ... 

090 

33411  

Reolacement  of  aortic  valve 

090 

33412  

Replacement  of  aortic  valve 

090 

33413  

Replacemorrt  of  aortic  valve 

090 

33414  

Repair  of  aortic  valve 

090 

33415  

33416  

Reviskxi,  subvalvuiar  tissue a 

Revise  ventricle  muscle 

Repair  of  aortic  valve 

090 
090 

33417  

090 

33420 

Revision  of  mitral  valve 

090 

*Caftfitff*.  19»4  Anwriean  0«nW  Awodtion.  M  tuftk  iwaivad  (DOIIft-OeWS). 
>*<n(«calM  RVU*  M  ml  uM  tor  Madtoal*  paymanit. 
«PE  nvut  >  PfwIlM  ExpMiM  RtMlM  VHm  UnM. 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD 


33422  .. 

33425  .. 

33426  .. 

33427  .. 
33430  .. 
33460  .. 

33463  . 

33464  .. 

33465  . 
33468  . 

33470  . 

33471  . 

33472  . 

33474  . 

33475  . 

33476  . 
33478  . 
33496  . 

33500  . 

33501  . 

33502  . 

33503  . 

33504  . 

33505  . 

33506  . 

33510  . 

33511  . 

33512  . 

33513  . 

33514  . 

33516  . 

33517  . 
33518. 
33519  . 

33521  . 

33522  . 

33523  . 
33530  . 

33533  . 

33534  . 

33535  . 

33536  . 
33542  . 
33545 
33572 
33600 
33602 
33606  . 
33606 
33610 
33611 
33612 
33615 
33617 
33619 
33641 
33645 
33647 
33660 
33665 
33670 
33681 
33684 
33688 
33690 
33692 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Revision  of  mitral  valve 

Repair  of  mitral  valve 

Repair  of  mitral  valve 

Repair  of  mitral  valve 

Replacement  of  mitral  valve  

Revision  of  tricuspid  valve  

Valvutoplasty,  tricuspid  

Valvutoplasty,  tricusjiid  

Replace  tricuspid  valve 

Reviston  of  tricuspto  valve  

Revision  of  pulmonary  valve 

Valvotomy,  pulmonary  valve 

Revision  of  pulmonary  valve 

Reviston  of  pulmonary  valve 

Replacement,  pulrripnary  valve 

Revision  of  heart  chamber 

Revision  of  heart  chamber 

Repair,  prosth  valve  ctot  

Repair  heart  vessel  fistula  

Repair  heart  vessel  fistula  

Coronary  artery  correction 

Coronary  artery  graft 

Coronary  artery  graft 

Repair  artery  w/tunr)el 

Repair  artery,  transtocatton 

CABG,  vein,  single 

CABG,  vein,  two 

CABG,  vein,  three 

CABG,  vein,  four 

CABG,  vein,  five 

Cabg,  vein,  six  or  more  

CABG,  artery-vein,  single  

CABG,  artery-vein,  two 

CABG,  artery-vein,  three  

CABG,  artery-vein,  four  

CABG,  artery-vein,  five  

Cabg,  art-vein,  six  or  more 

Corortary  artery,  bypass/reop  ... 

CABG,  arterial,  single  

CABG,  arterial,  two  

CABG,  arterial,  three  

Cabg,  arterial,  four  or  more  

Removal  of  heart  leston 

Repair  of  heart  damage 

Open  coronary  endarterectomy 

Ctosure  of  valve 

Ctosure  of  valve 

Anastomosis/artery-aorta 

Repair  anomaly  w/conduH  

Repair  by  enlargement  

Repair  double  ven^ide 

Repair  double  ventricle 

Repair,  modified  fontan 

Repair  singto  ventricle  

Repair  singto  ventride  

Repair  heart  septum  defect  

Reviston  of  heart  veins  

Repair  heart  septum  defects  ... 

Repair  of  heart  defects  

Repair  of  heart  defects 

Repair  of  heart  chambers 

Repair  heart  septum  defect  

Repair  heart  septum  defect  

Repair  heart  septum  defect  

Reinforce  pulmonary  artery  

Repair  of  heart  defects  .^ 


Phystoian 

Wortc 

RVUs  3 


Facility 
PE  RVUs 


25.94 

27.00 

33.00 

40.00 

33.50 

23.60 

25.62 

27.33 

28.79 

30.12 

20.81 

22.25 

22.25 

23.04 

33.00 

25.77 

26.74 

27.25 

25.55 

17.78 

21.04 

21.78 

24.66 

26.84 

35.50 

29.00 

30.00 

31.80 

32.00 

32.75 

35.00 

2.57 

4.85 

7.12 

9.40 

11.67 

13.95 

5.86 

30.00 

32.20 

34.50 

37.50 

28.85 

36.78 

4.45 

29.51 

28.54 

30.74 

31.09 

30.61 

34.00 

35.00 

34.00 

37.00 

45.00 

21.39 

24.82 

28.73 

30.00 

28.60 

35.00 

30.61 

29.65 

30.62 

19.55 

30.75 


14.55 
14.75 
17.04 
19.22 
17.14 
13.82 
14.54 
15.17 
15.51 
19.16 
13.53 
13.79 
13.74 
13.16 
18.35 
13.99 
14.56 
16.52 
13.59 
10.56 
16.23 
13.58 
16.54 
17.93 
19.53 
15.59 
15.92 
16.48 
16.63 
16.91 
17.67 
0.85 
1.61 
2.36 
3.12 
3.86 
4.59 
1.93 
17.12 
17.36 
17.88 
18.31 
16.97 
19.54 
1.47 
16.47 
15.96 
17.95 
17.05 
18.43 
18.53 
19.36 
20.22 
21.31 
26.38 
11.71 
13.89 
17.04 
17.04 
16.92 
16.29 
17.52 
16.58 
14.18 
13.26 
1677 


Non- 
Facility 
PE  RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

I4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

t^ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Mal- 
practice 
RVUs 


3.30 

3.00 

3.87 

4.30 

3.95 

3.02 

3.17 

3.47 

3.61 

4.00 

2.81 

3.00 

2.92 

2.84 

2.64 

2.40 

3.56 

3.44 

2.80 

2.05 

2.51 

1.42 

3.04 

1.52 

3.19 

3.13 

3.34 

3.70 

3.99 

4.37 

4.62 

0.32 

0.61 

0.89 

1.18 

1.48 

1.78 

0.73 

3.24 

3.63 

3.97 

329 

6.%y 

4.40 

0.55 

2.30 

2.90 

3.59 

4.17 

4.02 

3.28 

4.44 

3.15 

4.09 

4.71 

2.67 

3.27 

3.37 

2.82 

3.81 

2.18 

3.53 

3.77 

3.89 

2.56 

3.77 


Gtobal 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 

090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  GIT' cxjdw  and  dwcriptons  wily  are  <»pyright  2001  Amwkan  M«Jic*  Atsoei^ 
>Capyi1gii(  1984  Anwrtcan  Danial  Association.  Ml  rights  rnaivad  (001 1(>-09999). 
'♦Indicalaa  RVUs  ara  not  usa  lor  Msdlcaia  paymants. 
•  PE  RVUs  «  PracDca  Expansa  RataUva  Valua  Untts. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD 


33694 
33697 
33702 
33710 
33720 
33722 
33730 
33732 
33735 
33736 
33737 
33750 
33755 
33762 
33764 
33766 
33767 
33770 
33771 
33774 
33775 
33776 
33777 
33778 
33779 
33780 
33781 
33786 
33788 
33800 
33802 
33803 
33813 
33814 
33820 
-33822 
33824 
33840 
33845 
33851 
33852 
33853 
33860 
33861 
33863 
33870 
33875 
33877 
33910 
33915 
33916 
33917 
33818 
33919 
33820 
33822 
33924 
33930 
33936 
33840 
33945 
33960 
33961 
33967 
33968 
33970 


Status 


Description 


'CPT 

*Capy»|^i994 
**lnacMiiRVU»iw 
«PCRVU«- 


A  Repair  of  heart  defects  

A  Repair  of  heart  defects 

A  Repair  of  heart  defects  

A  Repair  of  heart  defects  

A  Repair  of  heart  defect 

A  Repair  of  heart  defect 

A  Repair  heart-vein  defect(s)  .. 

A  Repair  heart-vein  defect  

A  Revision  of  heart  chamber  ... 

A  Revision  of  heart  chamber  ... 

A  Revision  of  heart  chamber ... 

A  Major  vessel  shunt 

A  Mt^Of  vessel  shunt 

A  Major  vessel  shunt 

A  M«^  vessel  shunt  &  graft .,. 

A  Mc^  vessel  shunt 

A  Mi^or  vessel  shunt 

A  Repair  great  vessels  defect  . 

A  Repair  great  vessels  defect  . 

A  Repair  great  vessels  defect  . 

A  Repair  great  vessels  defect  . 

A  Repair  great  vessels  defect  . 

A  Repair  great  vessels  defect  . 

A  Repair  great  vessels  defect  . 

A  Repair  great  vessels  defect  . 

A  Repair  great  vessels  defect  . 

A  Repair  great  vessels  defect  . 

A  Repair  arterial  trunk  

A  Revision  of  pulmonary  artery 

A  Amlic  suspension 

A  Repair  vessel  defect 

A  Repair  vessel  defect  

A  RafMir  septal  defect 

A  Repair  sepial  defect 

A  Revise  major  vessel 

A  Revise  major  vessel 

A  Revise  major  vessel 

A  Remove  aorta  constriction  ... 

A  Remove  aofia  constriction  ... 

A  Remove  aorta  constriction  ... 

A  Repair  septal  delect 

A  Repair  septal  defect 

A  Ascending  aortic  graft 

A  Asoendkig  aortic  graft 

A  Ascending  aortic  graft 

A  Transverse  aortic  arch  grail . 

A  Thoracic  aortic  graft 

A  TTwraooabdomirtal  graft 

A  Rentove  lung  artery  emboK  ... 

A  Remove  king  artery  emt>oli .. 

A  Surgery  ol  great  vessel 

A  Repair  pulrnonary  aifery 

A  Repair  pulmonary  atresia 

A  Repair  pulmonary  atresia 

A  RefMir  pulmortary  alresia 

A  Transect  putmortary  arfery  ... 

A  Remove  pulmonary  shunt  .... 

X  Removal  of  donor  hearVlung 

R  Transplar4alion,  hearl^ung  .. 

X  Removal  of  donot  heart 

I  ranspiamaion  oi  naan 

A  Extorrtal  drcufeHon  assist  .... 

Ar     i  ■  ■■■  ■  I     iiIbii    il^ilrii     ^^MJ^i 
cxMniai  circuianon  assisi  .... 

A  Insert  ia  percut  device  

A  Remove  aortic  aesi^  davioa 

A  Aortic  drcuialion 


only  wa  copyrt^  2001 
MrtgMi 


Physician 

Worit 
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34.00 
36.00 
26.54 
29.71 
26.56 
28.41 
34.25 
28.16 
21.39 
23.52 
21.76 
21.41 
21.79 
21.79 
21.79 
22.76 
24.50 
37.00 
34.65 
30.98 
32.20 
34.04 
33.46 
40.W 
36.21 
41.75 
36.45 
39.00 
26.62 
16.24 
17.66 
19.60 
20.65 
25.77 
16.29 
17.32 
19.52 
20.63 
22.12 
21.27 
23.71 
31.72 
38.00 
42.00 
45.00 
44.00 
33.06 
42.60 
24.50 
21.02 
25.83 
24.50 
26.45 
40.00 
31.95 
23.52 
5J0 
0.00 
60.96 
0.00 
42.10 
19.36 
10.93 
4J6 
0.64 
6.75 


Facility 
PE  RVUs 


18.42 
18.65 
16.25 
17.07 
15.88 
17.22 
17.63 
16.46 
12.93 
15.03 
13.98 
12.99 
13.29 
12.96 
12.76 
14.68 
14.71 
18.64 
17.61 
16.19 
16.66 
17.37 
17.15 
19.94 
18.42 
22.00 
18.30 
19.29 
15.05 
12.12 
12.50 
12.94 
14.23 
15.91 
11.02 
10.91 
12.28 
13.62 
14.50 
14.06 
1522 
18.12 
18.58 
19.90 
20.85 
20.48 
16.78 
21.40 
13.95 
12.25 
14.51 
15.30 
15.17 
20.96 
16.64 
14.03 
1.86 
0.00 
27.45 
0.00 
2120 
5.10 
3.66 
1.90 
023 
2.x 


Non- 
Facility 
PE  RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 

0.00 
NA 
NA 
NA 

1.90 
NA 


Mal- 
practice 
RVUs 


4.27 
4.54 
3.45 
3.85 
3.21 
3.80 
2.85 
2.78 
1.12 
2.70 
2.93 
1.74 
2.93 
1.59 
1.93 
3.04 
3.14 
4.49 
4.67 
4.18 
4.34 
4.58 
4.51 
4.83 
2.40 
5.21 
4.91 
4.69 
3.32 
1.11 
1.56 
2.63 
2.78 
2.52 
2.10 
2.33 
2.61 
2.36 
2.90 
2.86 
3.19 
4.23 
4.30 
424 
4.60 
5.09 
4.08 
5.07 
3.06 
1.20 
3.04 
3.17 
3.42 
3.48 
3.61 
2.30 
0.74 
0.00 
8.15 
0.00 
5.42 
2.14 
1.47 
027 
0.07 
0.70 


Global 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
080 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

XXX 
060 
XXX 
090 
000 

zzz 

000 

000 
000 


CPTV 
HCPCSa 


33971  .. 

33973  .. 

33974  .. 

33975  .. 

33976  .. 

33977  .. 

33978  .. 

33979  .. 

33980  .. 
33999  .. 
34001  .. 
34051  .. 
34101  .. 
34111  .. 
34151  .. 
34201  .. 
34203  .. 
34401  .. 
34421  .. 
34451  . 
34471  . 
34490  . 

34501  . 

34502  . 
34510  . 
34520  . 
34530  . 
34800  . 
34802  . 
34804  . 
34808  . 

34812  . 

34813  . 
34820  . 

34825  . 

34826  . 

34830  . 

34831  . 

34832  . 

35001  . 

35002  . 
35005  . 
35011  . 
35013  . 

35021  . 

35022  . 
35045  . 
35081 
35082 
35091 
35092 
35102 
35103 
35111 
35112 
35121 
35122 
35131 
35132 
35141 
35142 
35151 
35152 
35161 
35162 
35180 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Aortic  circulation  assist 

Insert  balloon  device 

Remove  intra-aortic  balloon 

Implant  ventricular  device 

Implant  ventricular  device  

RerTK)ve  ventricular  device  

Remove  ventricular  device  

Insert  intracorporeal  device  

Remove  intracorporeal  device  . 

Cardiac  surgery  procedure  

Removal  of  artery  clot 

RerTK)val  of  artery  clot 

Removal  of  artery  clot 

Removal  of  arm  artery  dot  

Removal  of  artery  dot 

Removal  of  artery  clot 

Removal  of  leg  artery  dot 

RenfK>val  of  vein  dot  

Removal  of  vein  dot  

Removal  of  vein  dot  ...; 

Removal  of  vein  dot  

Removal  of  vein  dot  

Repair  valve,  femoral  vein 

Reconstruct  vena  cava  

Transposition  of  vein  valve 

Cross-over  vein  graft  

Leg  vein  fusion 

Endovasc  abdo  repair  wAube  . 
Endovasc  abdo  repr  w/device 
Endovasc  abdo  repr  w/device 
Endovasc  abdo  ocdud  device 
Xpose  for  endoprosth,  aortic  .. 
Xpose  for  endoprosth,  femori  . 

Xpose  for  endoprosth,  iliac 

Endovasc  extend  prosth,  init  .. 
Endovasc  exten  prosth,  addl  .. 
Open  aortic  tube  prosth  repr  . 

Open  aortoiliac  prosth  repr  

Open  aortofemor  prosth  repr  .. 

Repair  defect  of  artery  

Repair  artery  rupture,  nedc 

Repair  defect  of  artery 

Repair  defect  of  artery  

Repair  artery  rupture,  ann  

Repair  defect  of  artery  

Repair  artery  njpture,  chest  ... 
Repair  defect  of  arm  artery  .... 

Repair  defect  of  artery  

Repair  artery  rupture,  aorta  ... 

Repair  defect  of  artery 

Repair  artery  rupture,  aorta  ... 

Repair  defect  of  artery  

Repair  artery  rupture,  groin  ... 

Repair  defect  of  artery  

Repair  artery  rupture.spleen  .. 

Repair  defect  of  artery 

Repair  artery  rupture,  belly  .... 

Repair  defect  of  artery  

Repair  artery  rupture,  groin  ... 

Repair  defect  of  artery  

Repair  artery  rupture,  thigh  .... 

Repair  defect  of  artery  

Repair  artery  rupture,  knee  .... 

Repair  defect  of  artery 

Repair  artery  rupture 

Repair  bkxxf  vessel  lesk>n 


Ph' 
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Facility 
PE  RVUs 


9.69 
9.76 
14.41 
21.00 
23.00 
19.29 
21.73 
0.00 
0.00 
0.00 
12.91 
1521 
10.00 
10.00 
25.00 
10.03 
16.50 
25.00 
12.00 
27.00 
1018 
9.86 
16.00 
26.95 
18.95 
17.95 
16.64 
20.75 
23.00 
23.00 
4.13 
6.75 
4.80 
9.75 
12.00 
4.13 
32.59 
35.34 
35.34 
19.64 
21.00 
18.12 
18.00 
22.00 
19.65 
23.18 
17.57 
28.01 
38.50 
35.40 
45.00 
30.76 
40.50 
25.00 
30.00 
30.00 
35.00 
25.00 
30.00 
20.00 
23.30 
22.64 
25.62 
18.76 
19.78 
13.62 


r^on- 

FadNty 
PE  RVUs 


7.71 
3.34 
10.41 
6.40 
7.60 
10.25 
11.11 
0.00 
0.00 
0.00 
5.88 
6.83 
4.69 
4.78 
10.26 
5.02 
7.46 
10.14 
5.88 
10.74 
4.86 
6.04 
9.06 
11.01 
10.02 
9.30 
8.67 
9.53 
10.40 
10.40 
1.60 
2.61 
1.86 
3.77 
6.15 
1.60 
14.47 
15.53 
15.53 
8.39 
9.08 
7.79 
7.40 
8.71 
8.55 
9.41 
a53 
11.65 
14.62 
13.95 
16.95 
12.36 
15.43 
1021 
11.66 
12.07 
13.45 
10.39 
11.82 
8.53 
9.57 
9.56 
10.43 
8.66 
8.82 
6.34 


Mal- 

Practtee 

RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.00 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
rsIA 
NA 
NA 
NA 


0.97 
1.01 
1.48 
1.72 
2.82 
2.44 
2.66 
0.00 
0.00 
.0.00 
1.46 
1.90 
1.11 
0.85 
1.84 
1.02 
1.37 
1.20 
0.95 
1.59 
0.90 
0.73 
1.37 
2.99 
1.60 
1.41 
2.06 
1.49 
1.65 
1.65 
0.29 
0.49 
034 
0.70 
0.86 
0.29 
2.34 
2.53 
2.53 
2.44 
1.82 
1.35 
1.30 
1.91 
1.93 
1.99 
1.25 
3.20 
4.07 
4.09 
4.31 
3.44 
3.79 
1.81 
1.95 
2.93 
3.54 
2.11 
2.48 
1.65 
1.75 
1.93 
1.93 
221 
2.21 
1.44 


Gkjbal 


000 
000 
090 
XXX 
XXX 
090 
090 
XXX 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
000 

zzz 

000 
090 

zzz 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


mmmai  (001  lO-OSSSS). 


FARSSFARS  Apply. 


'  CPT  oodM  and  detcriptions  only  arc  copyright  2001  Amancan  Medical  Aaaodation.  All 
»Copyrtght  1994  Amancan  Dental  Asaociation.  All  rtgtits  rasaread  (DOl  10-09999). 
'*tn»tMm  RVUi  ara  not  uaa  tor  Madicata  payments 
•PE  RVUt  >  Pfaclice  Expanaa  RelaHva  Value  Units. 


Rights  Reaafvad.  Applicable  FARS/DFARS  Apply. 
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CPTV 
HCPCS2 


35182 

35184 

35188 

35189 

35190 

3S201 

35206 

35207 

35211 

35216 

35221 

35226 

35231 

35236 

35241 

35246 

35251 

35256 

35261 

35266 

35271 

35276 

35281 

35286 

35301 

35311 

35321 

35331 

35341 

35351 

35355 

35361 

35363 

35371 

35372 

35381 

35390 

35400 

35450 

35452 

35454 

35456 

35458 

35459 

35460 

35470 

35471 

35472 

35473 

35474 

35475 

35476 

35480 

35481 

35482 

35483 

35484 

35485 

35490 

35491 

35492 

35493 

35494 

35495 

35500 

35601 


MOD 


Status 


A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Repair  t>tood  vessel  lesion  . 
Repair  blood  vessel  lesion  . 
Repair  biood  vessel  lesion  .. 
Repair  btood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  ., 
Repair  Mood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vesaal  lesion  .. 
ReJMir  blood  veesel  lesion  .. 
ReiMrir  btood  vobbcI  loilon  .. 
nepaif  btood  ybbboI  lesion  ., 
rtopoir  btood  vodboI  lesion  ., 
Repair  btood  vessel  lesion  ., 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
RefMir  blood  vessel  lesion  .. 
Repair  btood  vessel  lesion  .. 
Repair  btood  vessel  lesion  .. 
Repair  Mood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  btood  vessel  lesion  .. 
Repair  btood  vessel  lesion  .. 

Rectwnrwlirig  of  artery 

Rechonneling  of  artery 

Rectwnneling  of  artery 

Rectwnneling  of  artery 

Rectwrwteling  of  artery  ........ 

Rectianneling  of  artery 

Rectiannelirtg  of  artery 

Rechanneling  of  artery 

Rectunneling  of  artery 

Rectianneling  of  artery 

Rechanneling  of  artery 

Rechanneling  of  artery 

Reoperation,  carotid  add-on 

Angioscopy 

Repair  arterial  blocttage 

Repair  arterial  blockage 

Repair  arterial  blocttage 

Repair  arterial  blocitage 

Repair  arterial  blocicage 

Repair  arterial  blodcage 

Repair  venous  blockage  

Repair  arterial  bkxl(age 

RefMur  arterial  blockage 

Repair  arterial  bkxkage 

Repair  arterial  btockage 

Repair  arterial  btockage 

Repair  arterial  btockage 

Repair  venous  btockage  

Attwrectomy,  open 

Attwrectomy,  open 

Atherectomy,  open 

Atherectomy,  open 

Atherectomy,  open 

Altiersclomy,  open 

Atherectomy,  percutaneous 
Attierectomy.  percutarteous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 

Harvest  vein  for  bypass 

Artery  tvypass  graft 
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30.00 

18.00 

14.28 

28.00 

12.75 

16.14 

13.25 

10.15 

22.12 

1875 

24.39 

14.50 

20.00 

17.11 

23.12 

26.45 

30.20 

18.36 

17.80 

14.91 

22.12 

24.25 

28.00 

16.16 

18.70 

27.00 

16.00 

26.20 

25.11 

23.00 

18.50 

28.20 

30.20 

14.72 

18.00 

15.81 

3.19 

3.00 

10.07 

6.91 

6.04 

7.35 

9.49 

8.63 

6.04 

8.63 

10.07 

6.91 

6.04 

7.36 

9.49 

6.04 

11.06 

7.61 

6.65 

8.10 

10.44 

9.49 

11.08 

7.61 

6.65 

8.10 

10.44 

9.49 

6.45 

19.19 


FadMty 
PERVUs 


12.33 

7.81 

6.55 

11.42 

5.87 

6.99 

7.43 

9.69 

13.43 

11.41 

10.09 

8.68 

9.24 

8.85 

14.06 

14.10 

12.03 

9.37 

7.44 

7.88 

13.22 

13.50 

11.42 

8.65 

8.29 

10.92 

6.70 

10.81 

10.41 

9.64 

8.13 

11.37 

12.11 

6.63 

7.74 

7.21 

1.06 

1.07 

4.04 

3.07 

2.75 

3.20 

3.90 

3.58 

2.61 

3.89 

4.53 

3.27 

2.95 

3.43 

4.12 

2.89 

4.50 

3.36 

3.01 

3.46 

4.17 

4.00 

4.80 

3.34 

3.18 

3.83 

4.47 

4.43 

2.10 

7.40 


Nor>- 

FadHty 

PERVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 


Mai- 
Practice 
RVUs 


1.88 
1.34 
1.53 
2.12 
1.33 
1.17 
1.04 
1.15 
2.83 
2.17 
1.79 
0.84 
1.32 
1.19 
2.90 
2.22 
1.87 
1.32 
1.34 
1.16 
2.77 
2.37 
1.82 
1.36 
2.23 
2.75 
1.36 
Z^^ 
2.87 
2.29 
.1.80 
2.66 
2.77 
1.32 
1.53 
1.80 
0.38 
0.34 
0.84 
0.76 
0.67 
0.82 
1.09 
0.96 
0.66 
0.50 
0.50 
0.39 
0.34 
0.40 
0.47 
0.27 
1.13 
0.84 
0.75 
0.81 
1.13 
1.06 
0.55 
0.49 
0.43 
0.47 
0.48 
0.51 
0.63 
2.33 


Qtobal 


CPTV 
HCPCS2 


MOD 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 
zzz 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

zzz 

090 


35506  .. 

35507  .. 

35508  .. 

35509  .. 
35511  .. 

35515  .. 

35516  .. 
35518  .. 
35521  .. 
35526  .. 
35531  .. 
35533  . 
35536  . 
35541  . 
35546  ., 

35548  . 

35549  . 
35551  . 
35556  . 
35558  . 
35560  . 
35563  . 

35565  . 

35566  . 
35571  . 

35582  . 

35583  . 
35585  . 
35587  . 

35600  . 

35601  . 
35606  . 
36612  . 
35616  . 
35621  . 
35623  . 
35626  . 
35631  . 
35636  . 

35641  . 

35642  . 
35645 
35646 
35647 
35650 
35651 
35654 
35656 
35661 
35663 
35665 
35666 
35671 
35681 
35682 
35683 
35685 
35686 
35691 
35693 
35694 
35695 
35700 
35701 
35721 
35741 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriptton 


Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft ...,. 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft  ...; 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft , 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Vein  bypass  graft 

Vein  t)ypass  graft  

Vein  bypass  graft 

Vein  bypass  graft  

Harvest  artery  for  cat>g  

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Bypass  graft,  not  vein  

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Composite  bypass  graft 

Composite  bypass  graft 

Composite  bypass  graft 

Bypass  graft  patency/patch 
Bypass  graft/av  fjst  patency 

Arterial  transposition  

Arterial  transpositton  

Arterial  transpositton  

Arterial  transpositton  

Reoperation,  bypass  graft ... 
Exploration,  carotid  artery  ... 
Exploration,  femoral  artery  .. 
Exploration  popliteal  artery  . 


Phystoian 
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c»/.iiih,  Non- 

Facility         Facilitv 
Pt  RVUS      pg  py^jg  ! 


Mal- 
practice 
RVUs 


Global 


19.67 

8.13 

NA 

2.33 

090 

19.67 

8.11 

NA 

2.27 

090 

18.65 

7.79 

NA 

2.34 

090 

18.07 

7.56 

NA 

2.12 

-   090 

21.20 

8.67 

NA 

1.74 

090 

18.65 

7.91 

NA 

2.26 

090 

16.32 

5.78 

tMA 

1.88 

090 

21.20 

8.48 

NA 

1.78 

090 

22.20 

9.34 

NA 

1.82 

090 

29.95 

11.90 

NA 

2.18 

090 

36.20 

14.13 

NA 

2.91 

090 

28.00 

11.41 

NA 

2.35 

090 

31.70 

12.64 

NA 

2.62 

090 

25.80 

10.72 

NA 

2.74 

090 

25.54 

10.49 

NA 

2.84 

090 

21.57 

9.14 

NA 

2.45 

090 

23.35 

9.77 

NA 

2.77 

090 

26.67 

10.92 

NA 

3.19 

090 

21.76 

9.26 

NA 

2.48 

090 

21.20 

9.00 

NA 

1.58 

090 

32.00 

12.82 

NA 

2.73 

090 

24.20 

10.04 

NA 

1.68 

090 

23.20 

9.72 

NA 

1.71 

090 

26.92 

11.71 

NA 

3.02 

090 

24.06 

11.90 

NA 

2.14 

090 

27.13 

11.14 

NA 

3.11 

090 

22.37 

10.46 

NA 

2.53 

090 

28.39 

14.26 

NA 

3.21 

090 

24.75 

12.62 

NA 

2.17 

090 

4.95 

1.91 

NA 

0.60 

777 

17.50 

7.33 

NA 

2.06 

090 

18.71 

7.77 

NA 

2.17 

090 

15.76 

6.73 

NA 

1.72 

090 

15.70 

6.78 

NA 

1.84 

090 

20.00 

8.66 

NA 

1.68 

090 

24.00 

10.02 

NA 

1.91 

090 

27.75 

10.95 

NA 

2.89 

090 

34.00 

13.44 

r^ 

2.83 

090 

29.50 

12.09 

NA 

2.37 

090 

24.57 

10.29 

NA 

2.83 

090 

17.96 

7.87 

NA 

1.84 

090 

17.47 

7.71 

NA 

1.91 

090 

31.00 

13.01 

NA 

2.98 

090 

28.00 

11.74 

NA 

2.98 

090 

19.00 

7.78 

NA 

1.64 

090 

25.04 

10.47 

NA 

2.53 

090 

25.00 

10.36 

NA 

2.10 

090 

19.53 

8.28 

NA 

2.21 

090 

19.00 

8.10 

NA 

1.50 

090 

22.00 

9.41 

NA 

1.55 

090 

21.00 

8.99 

NA 

1.76 

090 

22.19 

11.74 

NA 

2.19 

090 

19.33 

10.32 

NA 

1.68 

090 

1.60 

0.54 

NA 

0.18 

ZZZ 

7.20 

2.45 

NA 

0.83 

zzz 

8.50 

2.90 

NA 

0.98 

zzz 

4.05 

1.47 

NA 

0.41 

zzz 

3.35 

1.22 

NA 

0.34 

zzz 

18.05 

7.55 

NA 

2.06 

090 

15.36 

6.55 

NA 

1.80 

090 

19.16 

7.86 

r^A 

2.13 

090 

19.16 

7.82 

NA 

2.19 

090 

3.08 

1.04 

HA 

0.36 

ZZZ 

8.50 

4.57 

NA 

0.64 

090 

7.18 

5.04 

NA 

0.59 

090 

8.00 

5.28 

NA 

0.60 

090 

'  CPT  coda*  and  daacnpUona  only 
'CopyrlgM  19M  Amancan  DanW 
'♦Mdicaiaa  RVUa  art  not  uaa  tor 
*  PE  RVUa  ■  Pndloa  E^ana* 


copyngM  2001  Amancan  Madtcal  OaaoclaWon.  All  RigMa  naaan>ad.  AppfcaMa  FARS/DFARS  Apply. 
AaaodaHon.  Al  rtgtM  laaaraad  (001 10-099M). 
psyniania. 
VakiaUnM. 


'  CPT  codas  and  daschptkms  only  ara  copyrigM  2001  Amwican  Madical  Association  All  Rights  Hesawwl.  Applicabia  FARSflJFARS  Apply. 
TCopyiiglit  1994  Amancan  Dantal  Association.  All  fights  rasanwd  (001 10-09999). 
3  ♦Indicalaa  RVUs  ara  not  usa  tor  Madicata  paymants. 
<PE  RVU*  «  Practioa  Expanaa  Ralaliva  Vakia  Units. 
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CPTV 
HCPCS* 


35761 

35800 

35820 

35840 

35660 

35870 

35875 

35876 

35879 

35881 

35901 

35903 

35805 

35907 

36000 

36002 

36005 

36010 

36011 

36012 

36013 

36014 

36015 

36100 

36120 

36140 

36145 

36160 

36200 

36215 

36216 

36217 

36218 

36245 

36246 

36247 

36248 

36260 

36261 

36262 

36299 

36400 

36405 

36406 

36410 

36415 

36420 

36425 

36430 

36440 

36450 

36455 

36460 

36468 

36469 

36470 

36471 

36481 

36488 

36489 

36490 

36491 

36493 

36500 

36510 

36520 


MOD 


Status 


Description 


'  CPT  oodM  and  dwcftpdona  only 
'CopyflQht  1M4  Ainthct/y  Dtnlii 
>  ♦IndtoalM  RVUt  •!•  not  uM  tor 
«  PE  RVU*  •  PracilM  EjipanM 


Exploration  of  arteryA/ein 

Explore  neck  vessels  

Explore  chest  vessels  

Explore  abdominal  vessels  ... 

Explore  limb  vessels 

Repair  vessel  graft  defed 

Removal  of  dot  in  graft 

Removal  of  dot  in  graft 

Revise  graft  w/vein  

Revise  graft  wA/ein  

Excision,  graft,  neck 

Excision,  graft,  extremity 

Excision,  graft,  tfwrax  

Excision,  graft,  abdomen  

Place  needto  in  vein  

Pseudoaneurysm  injectior)  trt 

Infection  ext  venography 

Place  catfwier  in  vein  

Place  cattteter  in  vein  

Place  cattwter  in  vein  

Place  cattwter  in  artery 

Place  catfwter  in  artery 

Place  catheter  in  artery 

Establish  access  to  arisry 

Establish  access  to  artery 

Establish  access  to  artery 

Artery  to  vein  shunt 

Establish  access  to  aorta 

Place  catheter  in  aorta 

Place  cattteter  in  artery 

Place  cattieter  in  artery 

Place  cattteter  in  artery 

Place  cattteter  in  artery  .. 

Place  catheter  in  artery 

Place  cattteter  in  artery 

Place  cattteter  in  artery 

Place  cattteter  in  artery 

Irtsertion  of  infusion  pump  .... 
Revision  of  infusion  pump  .... 
Removal  of  infusion  pump  .... 
Vessel  infection  procedure  .... 

Drawing  blood 

Drawirtg  blood 

Drawirtg  blood 

Drawirtg  blood 

Drawirtg  blood 

Establish  access  to  vein  

Establish  access  to  vein  

Blood  trartsfusion  service 

Blood  trartsfusion  service 

Exchange  transfusion  service 
Exchartge  transfusion  service 

Transfusion  service,  fetal 

lnjectiort(s).  spider  veirts 

lnjection(s),  spider  veins 

Injection  ttterapy  of  vein 

Iniection  ttterapy  of  veins 

Irtsertion  of  cattteter,  vein  

Insertion  of  cattteter,  vein  

Irtsertion  of  catheter,  vein  

Insertion  of  catheter,  vein  

Irtsertion  of  cattteter,  vein  

Repositioning  of  cvc 

Insertion  of  catheter,  vein  

Insertion  of  catheter,  vein  

Plasma  and/or  oeM  exchange 


I  cepyiig^  2001 

-AlrtgMi 


Physician 

W0(1( 

RVUs  3 


5.37 
7.02 
12.88 
9.77 
5.55 
22.17 
10.13 
17.00 
16.00 
18.00 
8.19 
9.39 
31.25 
35.00 
0.18 
1.96 
0.95 
<!.43 
3.14 
3.52 
2.52 
3.02 
3.52 
3.02 
2.01 
2.01 
2.01 
2.52 
3.02 
4.68 
5.28 
6.30 
1.01 
4.68 
5.28 
6.30 
1.01 
9.71 
5.45 
4.02 
0.00 
0.38 
0.31 
0.18 
0.18 
0.00 
1.01 
0.76 
0.00 
1.03 
2.23 
2.43 
6.59 
0.00 
0.00 
1.09 
1.57 
6.99 
1.35 
2.50 
1.67 
1.43 
1.21 
3.52 
1.09 
1.74 


Fadlity 
PE  RVUs 


4.36 
3.89 
4.26 
5.10 
3.53 
9.92 
6.24 
8.78 
7.74 
8.55 
5.74 
8.01 
14.95 
14.55 
0.05 
1.01 
0.33 
0.81 
1.06 
1.19 
0.67 
1.03 
1.20 
1.13 
0.67 
0.66 
0.68 
0.86 
1.05 
1.63 
1.82 
2.22 
0.36 
1.71 
1.85 
2.18 
0.36 
5.46 
3.30 
2.47 
0.00 
0.10 
0.06 
0.05 
0.05 
0.00 

0.x 

0.17 
NA 
0.29 
0.72 
0.85 
2.28 
0.00 
0.00 
0.39 
0.55 
2.81 
0.71 
1.03 
0.78 
0.73 
OM 
1.27 
0.71 
1.04 


Non- 

Fadlity 

PE  RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.64 

2.91 

8.26 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.72 

0.56 

0.72 

0.49 

0.00 

NA 

3.32 

1.04 

NA 

NA 

NA 

NA 

0.00 

0.00 

2.28 

2.62 

NA 

NA 

4.09 

NA 

NA 

NA 

NA 

NA 

NA 


Mal- 
practice 
RVUs 


0.60 
0.79 
1.61 
1.06 
0.63 
2.47 
0.97 
1.88 
1.35 
1.44 
0.90 
1.03 
2.15 
2.17 
0.01 
0.08 
0.04 
0.16 
0.17 
0.17 
0.17 
0.14 
0.16 
0.18 
0.11 
0.12 
0.10 
0.20 
0.15 
0.22 
0.24 
0.32 
0.05 
0.23 
0.26 
0.32 
0.06 
1.00 
0.50 
0.43 
0.00 
0.01 
0.01 
0.01 
0.01 
0.00 
0.09 
0.05 
0.05 
0.06 
0.16 
0.10 
0.56 
0.00 
0.00 
0.10 
0.15 
0.40 
0.09 
0.08 
0.17 
0.13 
0.06 
0.14 
0.06 
0.06 


Global 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

XXX 

000 

000 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

zzz 

XXX 
XXX 
XXX 

zzz 

090 
090 
090 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
010 
010 
000 
000 
000 
000 
000 
000 
000 
000 
000 


CPTV 
HCPCS2 


36521  .. 

36522  .. 

36530  .. 

36531  .. 

36532  .. 

36533  .. 

36534  .. 

36535  .. 
36540  .. 
36550  .. 
36600  .. 
36620  . 
36625  . 
36640  . 
36660  . 
36680  . 
36800  . 
36810  . 
36815  . 

36819  . 

36820  . 

36821  . 

36822  . 

36823  . 
36825  . 

36830  . 

36831  . 

36832  . 

36833  . 

36834  . 

36835  . 

36860  . 

36861  . 
36870  . 
37140  . 
37145  . 
37160  . 

37180  . 

37181  . 
37195  . 

37200  . 

37201  . 

37202  . 
37203 
37204 
37205 
37206  . 
37207 
37208 
37209 
37250 
37251 
37565 
37600 
37605 
37606 
37607 
37609 
37615 
37616 
37617 
37618 
37620 
37650 
37660 
37700 


MOD 


Status 


A 

A 

R 

R 

R 

A 

A 

A 

B 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Apheresis  w/  adsorp/reinfuse  .. 

Photopheresis  

Insertion  of  infusion  pump  

Revision  of  infusion  pump  

Removal  of  infusion  pump 

Insertion  of  access  device  

Revision  of  access  device  

Removal  of  access  device 

Collect  blood  vertous  device  .... 

Dedot  vascular  device 

Withdrawal  of  arterial  blood  

Insertion  catheter,  artery 

Insertion  catheter,  artery 

Insertion  catheter,  artery 

Insertion  cattteter,  artery 

Insert  needle,  bone  cavity 

Insertion  of  cannula  

Insertion  of  cannula  ...: 

Insertion  of  cannula  

Av  fusion/uppr  arm  vein 

Av  fusion/forearm  vein  

Av  fusion  dired  any  site 

Insertion  of  cannula(s)  

Insertion  of  cannula(s)  

Artery-vein  graft  

Artery-vein  graft  

Open  thrombed  av  fistula 

Av  fistula  revision,  open 

Av  fistula  revision 

Repair  A-V  aneurysm  

Artery  to  vein  shunt 

External  cannula  dedotting 

Cannula  dedotting  

Percut  thrombed  av  fistula 

Revision  of  drculation  ...: 

Revision  of  circulation 

Revision  of  drculation 

Revision  of  drculation 

Splice  spleen/kidney  veins 

Thrombolytic  therapy,  stroke  .. 

Transcatheter  bk)psy  

Transcatheter  therapy  infuse  .. 
Transcatheter  therapy  infuse  .. 

Transcatheter  retrieval 

Transcattteter  ocdusktn 

Transcatheter  stent 

Transcatheter  stent  add-on  .... 

Transcatheter  stent 

Transcatheter  stent  add-on  .... 

Exchange  arterial  cattteter 

Iv  us  first  vessel  add-on 

Iv  us  each  add  vessel  add-on 

Ligation  of  neck  vein 

Ligatnn  of  neck  artery 

Ligatkm  of  neck  artery  

Ligatton  of  neck  artery  

Ligatton  of  a-v  fistula 

Temporal  artery  procedure  .... 

Ligatbn  of  neck  artery  

LigatkMi  of  chest  artery  

Ligatkxt  of  abdomen  artery  .... 
LigatkMi  of  extremity  artery  .... 

Revision  of  major  vein  

Revision  of  major  vein  

Revision  of  major  vein  

Revise  leg  vein  


PhysKian 

Worit 
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Fadlity 
PE  RVUs 


Non- 
Facility 
PE  RVUs 


Mal- 

Pracfice 

RVUs 


Gktbal 


1.74 

1.04 

NA 

0.06 

000 

1.67 

1.12 

6.82 

0.07 

000 

6.20 

3.71 

NA 

0.56 

010 

4.87 

3.21 

NA 

0.44 

010 

3.30 

1.51 

NA 

0.34 

010 

5.32 

3.36 

13.86 

0.49 

010 

2.80 

1.47 

NA 

0.19 

010 

2.27 

1.81 

2.81 

0.21 

010 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

NA 

0.37 

0.31 

XXX 

0.32 

0.09 

0.41 

0.02 

XXX 

1.15 

0.25 

NA 

0.06 

000 

2.11 

0.54 

NA 

0.16 

000 

2.10 

0.72 

NA 

0.18 

000 

1.40 

0.45 

NA 

0.08 

000 

1.20 

0.62 

NA 

0.08 

000 

2.43 

1.54 

NA 

0.17 

000 

3.97 

2.19 

NA 

0.40 

000 

2.62 

1.24 

NA 

0.26 

000 

14.00 

6.40 

NA 

1.53 

090 

14.00 

6.41 

NA 

1.53 

090 

8.93 

4.93 

1^ 

0.97 

090 

5.42 

6.73 

NA 

0.63 

090 

21.00 

10.32 

NA 

2.18 

090 

9.84 

5.45 

NA 

1.09 

090 

12.00 

6.02 

NA 

1.32 

090 

8.00 

3.93 

NA 

0.79 

090 

10.50 

5.50 

NA 

1.13 

090 

11.95 

6.01 

NA 

1.29 

090 

9.93 

3.79 

NA 

1.06 

090 

7.15 

4.41 

NA 

0.80 

090 

2.01 

1.30 

2.26 

0.10 

000 

2.52 

1.47 

NA 

0.14 

000 

5.16 

2.41 

42.13 

0.23 

090 

23.60 

10.40 

NA 

1.21 

090 

24.61 

10.96 

NA 

2.48 

090 

21.60 

9.11 

NA 

2.16 

090 

24.61 

10.29 

NA 

2.63 

090 

26.68 

10.86 

NA 

2.67 

090 

0.00 

NA 

8.32 

0.38 

XXX 

4.56 

1.56 

r^ 

0.19 

000 

5.00 

2.55 

NA 

0.24 

000 

5.68 

3.07 

NA 

0.38 

000 

5.03 

2.57 

NA 

0.23 

000 

18.14 

6.15 

NA 

0.85 

000 

8.28 

3.80 

HA 

0.43 

000 

4.13 

1.49 

NA 

0.22 

777 

828 

3.52 

NA 

0.69 

000 

4.13 

1.42 

NA 

0.44 

/// 

2.27 

0.77 

NA 

0.11 

000 

2.10 

0.77 

NA 

0.17 

zzz 

1.60 

0.57 

NA 

0.14 

zzz 

10.88 

5.08 

NA 

0.45 

090 

11.25 

6.28 

NA 

0.40 

090 

13.11 

6.46 

NA 

0.77 

090 

6.28 

3.95 

NA 

0.79 

090 

6.16 

3.61 

UA 

0.67 

090 

3.00 

2.50 

7.03 

0.21 

010 

5.73 

3.61 

NA 

0.57 

090 

16.49 

10.47 

NA 

1.93 

090 

22.06 

9.45 

NA 

1.69 

090 

4.84 

3.46 

NA 

0.54 

090 

10.56 

5.41 

NA 

0.75 

090 

7.80 

4.57 

NA 

056 

090 

21.00 

9.30 

NA 

1.17 

090 

3.73 

3.08 

NA 

0.40 

090 

rMWVwl  (DOIIft-DWSO). 


FARS«FAR8  Apply. 


RaMlw*  ValM  Una*. 


'  OPT  codK  and  descriptions  only  are  copyright  2001  American  Medical  Associafion.  All  Rights  Reserved  Applicable  FARS^FARS  Apply. 
»Copy(igW  1994  Ainefican  Dental  Association  All  rights  reserved  (CX)1 10-09999). 
>  ^Indicates  RVUs  are  not  use  tor  Medicate  payments. 
*  PE  RVUs  «  Practice  Expanse  Relative  Value  Units. 
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CPTV 
HCF»CS2 


tAOO 


Status 


Description 


Physician 

Work 

RVUs» 

Facility 
PERVUs 

Facility 
PE  RVUs 

Mai- 

Practicfl 

RVUs 

Global 

5.66 

3.60 

na 

0.61 

090 

7.33 

4.44 

NA 

0.77 

090 

10.53 

5.77 

NA 

1.17 

080 

10.47 

5.61 

NA 

1.11 

090 

3.84 

2.91 

NA 

0.41 

080 

3.84 

2.82 

6.83 

0.41 

090 

22.01 

12.45 

NA 

1.35 

080 

8.34 

6.96 

NA 

0.63 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

14.50 

6.57 

NA 

1.30 

090 

15.31 

6.98 

NA 

1.38 

090 

4.80 

1.68 

NA 

0.49 

ZZZ 

15.82 

7.04 

NA 

1.40 

090 

17.00 

7.42 

NA 

1.73 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

2.64 

0.92 

NA 

0.12 

000 

1.08 

0.43 

4.59 

0.03 

XXX 

1.37 

0.54 

4.70 

0.04 

XXX 

4.54 

2.44 

NA 

0.25 

010 

1.50 

0.59 

NA 

0.05 

000 

2.24 

0.84 

NA 

0.06 

XXX 

2.24 

0.84 

NA 

0.08 

XXX 

1.99 

2.57 

4.60 

0.15 

010 

6.00 

6.22 

850 

0.36 

090 

6.45 

5.62 

NA 

0.51 

090 

7.46 

7.40 

NA 

0.68 

090 

12.88 

9.51 

NA 

1.58 

090 

10.08 

9.00 

NA 

1.08 

090 

3.75 

2.54 

3.02 

0.28 

010 

1.14 

1.11 

3.15 

0.09 

000 

6.43 

5.36 

NA 

0.38 

010 

6.67 

5.44 

NA 

0.52 

090 

6.07 

4.38 

NA 

0.48 

090 

7.98 

5.82 

NA 

0.63 

090 

5.91 

5.91 

NA 

0.50 

090 

6.92 

4.76 

NA 

0.69 

090 

14.14 

10.08 

NA 

1.46 

090 

10.49 

6.59 

NA 

0.97 

090 

10.83 

6.31 

NA 

1.06 

090 

9.25 

4.53 

NA 

0.89 

010 

14.68 

6.29 

NA 

0.80 

010 

16.59 

7.39 

NA 

1.32 

010 

0.00 

0.00 

o.m 

0.00 

YYY 

8.24 

13.45 

NA 

0.60 

090 

13.61 

16.01 

NA 

1.03 

090 

14.54 

16.49 

NA 

1.10 

090 

10.03 

5.80 

NA 

0.69 

060 

13.10 

8.29 

NA 

0.90 

090 

4.89 

1.62 

NA 

0.55 

Jit 

4.88 

1.71 

NA 

0.50 

ZZZ 

12.95 

7.18 

NA 

0.88 

090 

19.98 

11.40 

NA 

1.50 

090 

13.23 

6.95 

NA 

0.94 

090 

16.59 

9.36 

NA 

1.60 

090 

1.29 

0.45 

31.71 

0.09 

000 

0.52 

0.18 

NA 

0.04 

000 

4.45 

1.56 

NA 

0.17 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

6.10 

7.21 

NA 

0.73 

090 

11.79 

9.38 

NA 

1.46 

090 

13.62 

9.88 

NA 

1.65 

090 

17.42 

11.13 

NA 

2.10 

090 

5.61 

6.84 

NA 

0.69 

010 

0.00 

0.00 

O.W 

0.00 

YYY 

13.19 

7.70 

NA 

1.38 

090 

16.33 

MMFARS/Df 

8.24 

-ARSAnply. 

NA 

1.68 

090 

37720 
37730 
37735 
37760 
37780 
37785 
37788 
37790 
37799 
38100 
38101 
38102 
38115 
38120 
38129 
38200 
38220 
38221 
38230 
38231 
38240 
38241 
38300 
38305 
38306 
38380 
38381 
38382 
38500 
38505 
38510 
38S20 
38525 
38530 
38542 
38550 
38555 
38562 

38570 
38571 
38572 
38589 

38700 
38720 
38724 
38740 
38745 
38746 
38747 
38760 
38765 
38770 
38780 
38790 
38792 
38794 

39000 

39010 
38200 
39220 
39400 
39499 
39501 
39502 


A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
C 
A 
A 
A 
R 
R 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
"A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
C 
A 
A 


*  CPT  oodM  and  iH>ertp*eni  onty 
'CopyitgM  19»«  AnMrtcan  OanMI 
'♦IndtoalM  RVUt  ara  nol  uM  lor 

*  PE  RVUa  •  Praeto*  ExpanM 


Removal  of  leg  vein 

Removal  of  leg  veins 

Removal  of  leg  veins/lesion 

Revision  of  leg  veins 

Revision  of  leg  vein  

Revise  secondary  varicosity , 

Revascularization,  penis 

Penile  venous  occlusion  

Vascular  surgery  procedure , 

Removal  o(  spleen,  total 

Removal  of  spleen,  partial  

Removal  of  spleen,  total 

Repair  of  ruptured  spleen 

Laparoscopy,  splenectomy 

Laparoscope  proc.  spleen 

Injection  tor  spleen  x-ray  , 

Bone  marrow  aspiration 

Bone  marrow  biopsy  

Borw  marrow  collection  

Stem  ceN  colleclion  

Bone  marrow/stem  transpianl 

Borte  marrow/stem  transplant 

Drainage,  lymph  node  lesion 

Drainage,  lymph  node  lesion 

Incision  of  lyrnph  channels  ^ 

Thoracic  duct  procedure 

Thoracic  duct  procedure 

Ttwradc  duct  procedure 

Biopsy/removal,  lymph  nodes 

Needto  biopsy,  lyrnph  nodes  

Biopsy/removal,  lyrnph  nodes >.. 

Biopsy/removal,  lymph  nodes » 

Biopsy/removal,  lymph  nodes 

Biopsy/removal,  lymph  nodes 

Explors  deep  node<s),  neck 

Removal,  neck/armpit  lesion 

Removal,  neck/armpit  lesion 

Rentoval.  pelvK  lymph  nodes 

Removal,  abdomen  lymph  nodes 

Laparoscopy,  lymph  node  bk)p 

Lajiaroscopy,  lymphadenectomy , 

Laparoscopy,  lymphaderwclomy 

Laparoscope  proc,  lymphatic 

Removal  of  lymph  nodes,  neck  

Removal  of  lymph  nodes,  neck  

Removal  of  lymph  nodes,  neck  ~ 

Remove  armpit  lymph  nodes 

Remove  armpit  lymph  nodes 

Remove  tttorack:  lymph  nodes  

Remove  abdominal  lymph  nodes  

Remove  groin  lymph  nodes t. 

Remove  groin  lymph  rtodes 

RerrK)ve  pelvis  lymph  nodes 

Remove  abdomen  lymph  nodes 

Inject  for  lymphatic  x-ray 

Identify  sentinel  node 

Access  thoracic  lymph  duct 

Bkx)d/lymph  system  procedure 

Exptoration  of  chest  

Exptoratkxi  of  chest  

Removal  chest  lesk)n 

Removal  chest  lesk>n _ 

Visualization  of  chest 

Chest  procedure  

Repair  diaphragm  laceration ^ 

Repair  paraesophageal  hemia  


I  copyfl^  2001  Afiwrican  Madlcal  AMOcMon.  M  ngMi  RMarvad. 
■  Nk  h»a  mmmA  (DOi  lO-OOesS). 


RMDvaVriMUnlli. 


Federal  Register /Vol.  67,  No.  125 /Friday,  June  28.  2002  /  Proposed  Rules 


43917 


ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD 


Status 


Description 


Physician 

Work 

RVUs  3 


Facility 
PE  RVUs 


Non- 
Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Gtobal 


39503  . 
39520  . 

39530  . 

39531  . 

39540  . 

39541  . 
39545  . 

39560  . 

39561  . 

39599  • 

40490  . 
40500  . 
40510  . 
40520  . 
40525  . 
40527  . 
40530  . 
40650  . 
40652  . 
40654 

40700  . 

40701  . 

40702  . 
40720  . 
40761  . 
40799  . 
40800 
40801 
40604 
40805 
40806 
40808 
40810 
40612 
40614 
40816 
40818 
40819 
40820 
40830 
40631 
40840 
40842 
40843 
40644 
40845 
40899 
41000 
41005 
41006 
41007 
41008 
41009 
41010 
41015 
41016 
41017 
41016 
41100 
41105 
41108 
41110 
41112 
41113 
41114 
41115 


A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
R 
R 
R 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Repair  of  diaphragm  hemia  

Repair  of  diaphragm  hemia  

Repair  of  diaphragm  hemia  

Repair  of  diaphragm  hemia 

Repair  of  diaphragm  hemia •.. 

Repair  of  diaphragm  hemia 

Revision  of  diaphragm 

Resect  diaphragm,  simple  

Resect  diaphragm,  complex 

Diaphragm  surgery  procedure 

Biopsy  of  lip  

Partial  excision  of  lip 

Partial  excision  of  lip 

Partial  excision  of  lip 

Reconstruct  lip  with  flap 

Reconstruct  lip  with  flap 

Partial  removal  of  lip 

Repair  lip 

Repair  lip 

Repair  lip 

Repair  deft  lip/nasal 


Repair  cleft  lip/nasal  .' 

Repair  cleft  lip/nasal  

Repair  deft  lip/nasal  

Repair  cleft  lip/nasal  

Lip  surgery  procedure 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion  ........ 

Removal,  foreign  body,  mouth 
Removal,  foreign  body,  mouth 

Indskm  of  lip  fold  

Biopsy  of  mouth  lesion  

Exdsk>n  of  mouth  lesion 

Excise/repair  mouth  lesion 

Excise/repair  mouth  lesion 

Excision  of  mouth  lesion  

Exdse  oral  mucosa  for  graft  ... 

Exdse  lip  or  cheek  fold 

Treatittent  of  mouth  lesion 

Repair  rrrauth  laceration 

Repair  mouth  laceration 

Reconstruction  of  mouth <.. 

Reconstruction  of  mouth 

Reconstruction  of  mouth 

Reconstruction  of  mouth 

Reconstruction  of  mouth 

Mouth  surgery  procedure 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Incision  of  tongue  fokj 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Biopsy  of  tongue  

Biopsy  of  tongue 

Biopsy  of  floor  of  mouth 

Excision  of  tongue  lesion 

Exdsk>n  of  tongue  lesion 

Exdsk>n  of  tongue  lesion 

Exdsk>n  of  tongue  lesion 

Exdsion  of  tongue  foM  


95.00 

34.58 

NA 

16.10 

9.54 

NA 

15.41 

8.49 

NA 

16.42 

8.73 

NA 

13.32 

7.75 

NA 

14.41 

7.83 

NA 

13.37 

8.96 

NA 

12.00 

7.55 

NA 

17.50 

9.58 

NA 

0.00 

0.00 

0.00 

1.22 

0.61 

1.59 

4.28 

5.64 

5.64 

4.70 

6.55 

6.62 

4.67 

6.99 

7.74 

7.55 

8.45 

.     NA 

9.13 

9.33 

NA 

5.40 

6.30 

6.53 

3.64 

4.83 

5.45 

4.26 

6.80 

6.80 

5.31 

7.67 

7.67 

12.79 

10.40 

NA 

15.85 

12.85 

NA 

13.04 

9.44 

NA 

13.55 

12.14 

NA 

14.72 

12.51 

NA 

0.00 

0.00 

0.00 

1.17 

0.46 

1.93 

2.53 

1.86 

2.43 

1.24 

2.16 

2.62 

2.69 

2.80 

3.13 

0.31 

0.81 

0.91 

0.96 

2.07 

2.07 

1.31 

2.36 

2.66 

2.31 

2.88 

2.88 

3.42 

4.01 

4.01 

3.67 

4.31 

4.31 

2.41 

4.04 

4.04 

2.41 

3.51 

3.53 

1.28 

2.24 

2.36 

1.76 

2.48 

2.48 

2.46 

2.72 

2.72 

8.73 

6.06 

6.06 

8.73 

5.95 

5.95 

12.10 

7.19 

7.19 

16.01 

8.89 

8.89 

18.58 

10.81 

10.81 

0.00 

0.00 

0.00 

1.30 

1.48 

2.35 

1.26 

1.45 

2.20 

324 

3.35 

3.66 

3.10 

3.15 

3.65 

3.37 

3.25 

3.49 

3.59 

3.23 

3.57 

1.06 

3.19 

3.19 

3.96 

3.18 

4.11 

4.07 

3.34 

4.06 

4.07 

3.28 

4.07 

5.10 

3.74 

4.44 

1.63 

2.58 

2.64 

1.42 

2.43 

243 

1.05 

2.29 

2.35 

1.51 

2.57 

3.09 

2.73 

3.49 

3.49 

3.19 

3.43 

3.43 

8.47 

6.35 

NA 

1.74 

2.47 

2.57 

3.52 

1.83 

1.6 

1.83 

1.38 

1.52 

1.55 

1.35 

1.97 

0.00 

0.06 

0.31 

0.38 

0.42 

0.68 

0.82 

0.47 

0.31 

0.39 

048 

0.93 

1.36 

1.01 

1.31 

1.41 

0.00 

0.09 

0.18 

0.09 

0.17 

0.02 

0.07 

0.09 

0.17 

0.26 

0.27 

0.14 

0.17 

0.08 

0.14 

0.21 

0.79 

0.65 

0.84 

1.63 

1.47 

0.00 

0.09 

0.09 

0.25 

0.22 

0.24 

0.25 

0.06 

0.29 

0.28 

0.32 

0.35 

0.12 

0.10 

0.08 

0.11 

0.20 

0.23 

0.64 

0.13 


090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
010 
010 
000 
010 
010 
010 
090 
090 
090 
090 
010 
010 
010 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
090 
010 
090 
090 
090 
090 
010 
010 
010 
010 
090 
090 
090 
010 


'  OPT  codM  and  descriptions  only  ara  copynght  2001  Amancan  Madical  Aaaociation.  All  Rights  Hasan/ad.  AppMcabla  FARSTOFARS  Apply 
*Copynght  1994  Amarican  Dantal  Association.  All  rights  rasanwd  (D01 10-09999). 
*4.lndicaias  RVUs  ara  not  use  tor  Medicate  payments. 
'PE  RVUs  '  Practice  Expense  Relative  Value  Units. 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS* 


41116 

41120 

41130 

41135 

41140 

41145 

41150 

41153 

41155 

41250 

41251 

41252 

41500 

41510 

41520 

41599 

41800 

41805 

41806 

41820 

41821 

41822 

41823 

41825 

41826 

41827 

41828 

41830 

41860 

41870 

41872 

41874 

41809 

42000 

42100 

42104 

42106 

42107 

42120 

42140 

42145 

42160 

42180 

42182 

42200 

42205 

42210 

42215 

42220 

42225 

42226 

42227 

42235 

42260 

42280 

42281 

42299 

42300 

42305 

42310 

42320 

42325 

42326 

42330 

42335 

42340 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

R 

R 

R 

R 

A 

A 

A 

R 

R 

R 

R 

R 

R 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Excision  of  moutti  lesion 

Partial  removal  of  tongue 

Partial  renfK>val  of  tongue 

Tongue  and  neck  surgery 

Rentoval  of  tongue 

Tongue  removal,  neck  surgefy 
Tongue,  moutti,  iaw  surgery  .... 
Tongue,  mouth,  neck  surgery  .. 
Tongue,  jaw.  &  neck  surgery  ... 

Repair  tongue  laceration 

Repair  tongue  laceratkxi  ...^ 

Repair  tongue  laceratton 

Fixation  of  tofxjue 

Tongue  to  Np  surgery 

Reoonstructkx),  tongue  foW 

Tongue  arxj  mouth  surgery  .... 

Drainage  of  gum  lesion 

Removal  foreign  body,  gum  .... 
Removal  foreign  bodyjawtwne 
Exciskin,  gum.  each  quadrant 

Exdston  of  gum  flap  

•ExtMtan  cH  gum  lesion 

Excision  of  gum  lesion 

Exdston  of  gum  lesion 

cw«t«i«»i  of  oum  laaton 

Exdskm  of  gum  lesion 

Excision  ol  gum  lesion 

Removal  of  gum  tissue 

Treatmsnl  of  gum  lesion  ......... 

Oum  griA 

Repair  gum  

Rapair  toott)  socicet 

DenM  surgery  prooadura  

Drainage  mouVi  root  lesion  .... 

Biopey  roof  of  moutfi 

Excision  lesion,  moulh  roof 

Ewision  lesion,  moi4h  roof 

Excision  lesion,  moulh  roof 

Remove  palata/leston  

Excision  of  uvula 

Repeir  palale.  pharynx/uvula  .. 
Treatment  moirth  roof 'lesion  ... 

Repair  palale 

Repair  palate 

Reconstruct  deft  pelate  

Reoonstnjct  deft  palate 

Reconstruct  deft  palate 

Reconstruct  deft  palate  

Reconstruct  deft  palate  

Reconstruct  deft  palate  

Ler)glhening  of  palate  

Lengthening  of  palate  

Repair  palate 

Repair  nose  to  Kp  fistula 

Preparatton.  palate  moM 

Inserlk)n.  palate  prosthesis 

Palate/uvula  surgery 

Drainage  of  salivary  glaiKi 

Drainage  of  salivary  gland  

Drainage  of  salivary  gland 

Drainage  of  salivary  gland 

Create  salivary  cyst  drain  

Create  salivary  cyst  drain  

Removal  of  salivary  stone  

Removal  of  salivary  storte  

Removal  of  salivary  stone  


Physteian 

Work 

RVUs  3 


2.44 
9.77 
11.15 
23.09 
25.50 
30.06 
23.04 
23.77 
27.72 
1.91 
2.27 
2.97 
3.71 
3.42 
2.73 
0.00 
1.17 
1.24 
2.69 
0.00 
0.00 
2.31 
3.30 
1.31 
2.31 
3.42 
3.00 
3.36 
0.00 
0.00 
2.50 
3.00 
0.00 
1.23 
1.31 
1.64 
2.10 
4.44 
6.17 
1.62 
8.05 
1.80 
2.50 
3.83 
12.00 
13.29 
14.50 
8.82 
7.02 
9.54 
10.01 
9.52 
7.87 
9.80 
1.54 
1.93 
0.00 
1.93 
6.07 
1.56 
2.35 
2.75 
3.78 
2.21 
3.31 
4.60 


Facility 
PE  RVUs 


3.35 
8.78 
9.57 
15.91 
17.29 
21.16 
17.06 
17.65 
19.86 
1.70 
1.99 
2.34 
4.27 
4.76 
2.95 
0.00 
1.36 
1.88 
2.44 
0.00 
0.00 
0.96 
2.93 
2.30 
2.60 
3.51 
2.33 
2.88 
0.00 
0.00 
2.80 
2.34 
0.00 
1.53 
2.43 
2.48 
2.60 
4.04 
6.03 
3.28 
7.41 
2.64 
2.10 
3.06 
10.14 
9.32 
9.50 
8.81 
6.63 
9.20 
9.49 
8.14 
6.20 
6.94 
0.75 
0.96 
0.00 
1.87 
5.25 
1.64 
2.11 
1.16 
1.79 
1.06 
3.61 
4.73 


Non- 
Facility 
PE  RVUs 


3.35 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.79 

2.64 

3.45 

NA 

NA 

2.95 

0.00 

1.91 

1.88 

2.50 

0.00 

0.00 

2.78 

3.52 

2.36 

2.80 

3.51 

2.98 

3.23 

0.00 

0.00 

2.81 

2.82 

0.00 

2.45 

2.43 

2.49 

2:00 

4.04 

NA 

3.81 

NA 

3.15 

2.90 

3.43 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

'6.94 

1.40 

1.78 

0.00 

2.61 

NA 

2.31 

2.73 

3.31 

3.28 

2.74 

3.61 

4.73 


Mal- 

PractKS 

RVUs 


0.17 

0.70 

0.81 

1.66 

1.85 

2.11 

1.67 

1.71 

2.02 

0.15 

0.18 

0.23 

0.26 

0.24 

0.19 

0.00 

0.09 

0.09 

0.22 

0.00 

0.00 

0.24 

0.29 

0.10 

0.17 

0.25 

0.22 

0.23 

0.00 

0.00 

0.18 

0.23 

0.00 

0.10 

0.10 

0.12 

0.16 

0.32 

0.44 

0.12 

0.56 

0.13 

0.19 

0.27 

0.97 

0.82 

1.24 

0.96 

0.41 

0.75 

a73 

0.70 

0.49 

0.85 

0.12 

0.14 

0.00 

0.15 

0.46 

0.11 

0.17 

0.17 

0.34 

0.16 

0.23 

0.34 


Gkibal 


090 
000 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
090 
090 
090 
VYV 
010 
010 
010 
000 
000 
010 
080 
010 
010 
090 
010 
010 
000 
000 
060 
060 
YYY 
010 
010 
010 
010 
000 
090 
090 
090 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
YYY 
010 
090 
010 
010 
090 
090 
010 
090 
090 


CPTV 
HCPCS2 


42400  . 
42405  . 
42408. 

42409  . 

42410  . 
42415  . 
42420  . 

42425  . 

42426  . 
42440  . 
42450  . 
42500  . 
42505  . 

42507  . 

42508  . 

42509  . 

42510  . 
42550  . 
42600 
42650  . 
42660  . 
42666 

42699  . 

42700  . 
42720. 
42725 
42800 
42802 
42804 
42806 
42808 
42809 
42810 
42815 
42820 
42821 
42825 
42826 
42830 
42831 
42835 
42836 
42842 
42844 
42845 
42880 
42870 
42890 
42892 
42894 
42900 
42950 
42953 
42955 
42960 
42961 
42962 
42970 
42971 
42972 
42999 
43020 
43030 
43045 
43100 
43101 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 


Description 


Biopsy  of  salivary  glarul 

Biopsy  of  salivary  gland 

Excision  of  salivary  cyst 

Drainage  of  salivary  cyst  

Excise  parotid  gland/lesion  

Excise  parotid  gland/lesion  ...... 

Excise  parotid  gland/lesion  ...... 

Excise  parotid  gland/lesion  ...... 

Exdse  parotid  gland/lesion 

Excise  submaxillary  gland  

Excise  sublingual  gland  

Repair  salivary  duct  

Repair  salivary  duct  

Parotid  duct  diversion  

Parotid  duct  diversion  

Parotid  duct  diversion  

Parotkl  duct  diversion  

Injection  for  salivary  x-ray 

Closure  of  salivary  fistula 

Dilation  of  salivary  duct 

Dilation  of  salivary  duct 

Ligatkxi  of  salivary  duct 

Salivary  surgery  procedure 

Drainage  of  tonsil  at>scess  

Drainage  of  throat  abscess 

Drainage  of  throat  abscess 

Biopsy  of  throat 

Biopsy  of  throat 

Biopsy  of  upper  nose^throat .... 
Biopsy  of  upper  nose/throat  .... 

Exdse  pharynx  leskjn 

Remove  pharynx  foreign  body 

Exdskm  of  neck  cyst  

Exdskm  of  neck  cyst  

Remove  tonsils  and  adenoids 
Remove  tonsils  and  adenoids 

Removal  of  tonsils  

Removal  of  tonsils  

Removal  of  aderraids 

Removal  of  adenoids 

Removal  of  adenoids 

Removal  of  adenoids 

Extensive  surgery  of  throat' 

Extensive  surgery  of  throat 

Extensive  surgery  of  throat 

Excision  of  tonsil  tags 

Excision  of  lingual  tonsil  

Partial  removal  of  pharynx 

Revision  of  pharyngeal  walls  .. 
Revision  of  pharyngeal  walls  .. 

Repair  throat  wound  

Reconstrudion  of  throat 

Repair  throat,  esophagus  

Surgical  opening  of  throat 

Control  throat  bleeding  

Control  throat  bleeding  

Control  throat  bleeding  

Control  nose/throat  bleeding  ... 
Control  nose/throat  bleeding  ... 
Control  nose/throat  bleeding  ... 

Throat  surgery  procedure  

Incision  of  esophagus 

Throat  muscle  surgery  

Incision  of  esophagus 

Exciskxi  of  esophagus  lesion  . 
Exdskxi  of  esophagus  lesion  . 


Physidan 
Work 

Facility 
PE  RVUs 

Non- 
Facility 

Mal- 
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PE  RVUs 

RVUs 

0.78 

0.39 

2.45 

0.06 

000 

3.29 

3.31 

3.38 

0.24 

010 

4.54 

4.46 

4.46 

0.34 

090 

2.81 

3.35 

3.35 

0.20 

090 

9.34 

7.83 

NA 

0.77 

090 

16.89 

12.41 

NA 

1.26 

090 

19.59 

13.97 

NA 

1.45 

090 

13.02 

10.38 

NA 

0.98 

090 

21.26 

14.76 

NA 

1.57 

090 

6.97 

5.92 

NA 

0.51 

090 

4.62 

4.73 

4.73 

0.34 

090 

4.30 

4.80 

4.80 

0.30 

090 

6.18 

5.39 

5.39 

0.44 

090 

6.11 

5.89 

NA 

0.66 

090 

9.10 

7.89 

NA 

0.64 

090 

11.54 

9.60 

NA 

1.24 

090 

8.15 

6.93 

NA 

0.57 

090 

1.25 

0.43 

13.27 

0.06 

000 

4.82 

5.64 

6.24 

0.34 

090 

0.77 

0.40 

1.08 

0.06 

000 

1.13 

1.17 

1.17 

0.07 

000 

2.53 

3.48 

3.48 

0.17 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

1.62 

185 

3.19 

012 

010 

5.42 

4.69 

4.82 

0.39 

010 

10.72 

8.42 

NA 

0.80 

090 

1.39 

2.55 

3.01 

0.10 

010 

1.54 

2.64 

3.10 

Oil 

010 

1.24 

2.50 

2.96 

0.09 

010 

1.58, 

2.69 

3.43 

ai2 

010 

2.30^ 

3.09 

4.88 

0.17 

010 

1.81 

1.73 

3.42 

013 

010 

.    3.25 

4.44 

5.46 

0.25 

090 

7.07 

6.50 

NA 

053 

090 

3.91 

3.24 

NA 

0.28 

090 

4.29 

4.17 

NA 

0.30 

090 

3.42 

3.64 

NA 

0.24 

090 

3.38 

^  3.69 

NA 

0.23 

090 

2.57 

2.39 

NA 

018 

090 

2.71 

2.52 

NA 

0.19 

090 

2.30 

3.09 

NA 

017 

090 

3.18 

3.62 

NA 

0.22 

090 

8.76 

7.73 

NA 

0.61 

090 

14.31 

11.29 

NA 

1.04 

090 

24.29 

17.33 

NA 

1.76 

090 

2.22 

3.01 

NA 

0.16 

090 

5.40 

6.00 

NA 

0.38 

090 

12.94 

10.72 

NA 

0.91 

090 

15.83 

12.23 

NA 

1.14 

090 

22.88 

16.84 

NA 

1.64 

090 

5.25 

3.76 

NA 

0.39 

010 

8.10 

7.46 

NA 

058 

090 

8.96 

8.98 

NA 

0.73 

090 

7.39 

6.44 

NA 

0.63 

090 

2.33 

2.06 

NA 

ai7 

010 

5.59 

5.20 

HA 

0.40 

090 

7.14 

6.13 

t4A 

051 

090 

5.43 

3.75 

NA 

0.37 

090 

6.21 

5.75 

NA 

0.45 

090 

7.20 

5.48 

NA 

0.54 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

8.09 

6.34 

NA 

0.70 

090 

7.69 

6.85 

NA 

0.60 

090 

20.12 

10.97 

NA 

2.15 

090 

9.19 

7.13 

NA 

0.79 

090 

16.24 

8.58 

NA 

1.81 

090 
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«  PE  RVUs  >  PracUca  Expanaa  RaMlva  VahM  Unto. 
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CPTV 
HCPCS2 


43107 

43108 

43112 

43113 

43116 

43117 

43118 

43121 

43122 

43123 

43124 

43130 

43135 

43200 

43202 

43204 

43205 

43215 

43216 

43217 

43219 

43220 

43226 

43227 

43228 

43231 

43232 

43234 

43235 

43239 

43240 

43241 

43242 

43243 

43244 

43245 

43246 

43247 

43248 

43249 

43250 

43251 

43255 

43256 

43258 

43259 

43260 

43261 

43262 

43263 

43264 

43265 

43267 

43268 

43269 

43271 

43272 

43280 

43289 

43300 

43305 

43310 

43312 

43313 

43314 

43320 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 


Oescription 


Removal  of  esophagus 

Removal  of  esophagus  

Removal  of  esophagus  

Removal  of  esophagus 

Partial  removal  of  esophagus  .. 
Partial  removal  of  esophagus  .. 
Partial  removal  of  esophagus  .. 
Partial  removal  of  esophagus  .. 
Parital  removal  of  esophagus  .. 
Partial  removal  of  esophagus  .. 

Removal  of  esophagus  

Removal  of  esophagus  pouch  . 
Removal  of  esophagus  pouch  . 

Esophagus  endoscopy 

Esophagus  erxloscopy,  biopsy 
Esophagus  ervloscopy  &  inject 
Esophagus  erKlbscopy/ligation 

Esophagus  erKtoscopy 

Esophagus  erxloscopy/lesion  .. 

Esophagus  endoscopy 

Esophagus  endoscopy 

Esoph  endoscopy,  dilation 

Esoph  endoscopy,  dilation 

Esoph  endoscopy,  repair 

Esoph  endoscopy,  at)lation 

Esoph  endoscopy  w/us  exam  .. 
Esoph  erKloscopy  w/us  fn  bx  ... 

Upper  Gl  endoscopy,  exam 

Uppr  gi  endoscopy,  diagnosis  . 
Upper  Gl  endoscopy,  biopsy  ... 
Esoph  erKloscope  w/drain  cyst 
Upper  Gl  endoscopy  with  tube 
Uppr  gi  erxloscopy  w/us  fn  bx  . 
Upper  gi  erKtoscopy  &  inject .... 
Upper  Gl  endoscopy/tigation  ... 
Operative  upper  Gl  erxtoscopy 

Place  gastrostomy  tube  

Operative  upper  Gl  erxtoscopy 
Uppr  gi  endoecopy/guide  wire  . 

Esoph  endoscopy,  dilatton 

Upper  Gl  erxtoscopy/lumor 

Operative  upper  Gl  erxtoscopy 
Operative  upper  Gl  endoscopy 

Uppr  gi  endoscopy  w  stent  

Operative  upper  Gl  endoscopy 
Endoscopic  ultrasound  sxam  ... 
Endo  cholangiopancreatograph 
Endo  ctK)iangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholaryopancreatograph 

Laparoscopy.  furKtopiasty 

Laparoscope  proc.  esoph  

Repair  of  esophagus 

Repair  esophagus  and  fistula  .. 

Repair  of  esophagus 

Repair  esophagus  and  fistula  .. 

Esophagoplasty  congential  

Tracheo-esophagoplasty  cong . 
Fuse  esophagus  &  stomach  .... 


Physician 

Work 

RVUs  3 


40.00 

34.19 

43.50 

35.27 

31.22 

40.00 

33.20 

29.19 

40.00 

33.20 

27.32 

11.75 

16.10 

1.59 

1.89 

3.77 

3.79 

2.60 

2.40 

2.90 

2.80 

2.10 

2.34 

3.60 

3.77 

3.19 

4.48 

2.01 

2.39 

2.87 

6.86 

2.59 

7.31 

4.57 

5.05 

3.39 

4.33 

3.39 

3.15 

2.90 

3.20 

3.70 

4.82 

4.60 

4.55 

4.89 

5.96 

6.27 

7.39 

7.29 

8.90 

10.02 

7.39 

7.39 

8.21 

7.39 

7.39 

17.25 

0.00 

9.14 

17.39 

25.38 

28.42 

45.28 

50.27 

19.93 


Facility 
PE  RVUs 


18.10 

15.66 

19.60 

16.29 

18.69 

18.09 

15.34 

14.61 

17.59 

15.66 

14.72 

8.78 

9.75 

1.17 

1.12 

1.66 

1.67 

1.23 

1.17 

1.33 

1.39 

1.10 

1.17 

1.59 

1.71 

1.55 

2.11 

1.03 

1.19 

1.23 

2.89 

1.23 

2.58 

1.94 

2.12 

1.51 

1.79 

1.51 

1.44 

1.35 

1.44 

1.62 

1.92 

1.62 

1.93 

2.16 

2.43 

2.54 

2.95 

2.92 

3.49 

3.88 

2.95 

2.95 

3.24 

2.94 

2.95 

8.29 

0.00 

7.19 

12.59 

14.33 

17.71 

21.41 

23.41 

10.33 


Non- 
Facility 
PE  RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
h4A 
NA 
7.54 
6.10 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.21 
5.80 
6.13 
NA 
NA 
2.58 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.62 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1^ 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Mal- 
practice 
RVUs 


3.29 
3.78 
3.67 
4.33 
2.62 
3.51 
3.56 
3.44 
3.27 
3.96 
2.95 
1.06 
1.85 
0.11 
0.12 
0.18 
0.17 
0.17 
0.15 
0.17 
0.16 
0.12 
0.12 
0.18 
0.25 
0.20 
0.26 
0.13 
0.13 
0.14 
0.36 
0.14 
0.29 
0.21 
0.21 
0.18 
0.24 
0.17 
0.15 
0.15 
0.17 
0.19 
0.20 
0.23 
0.22 
0.22 
0.27 
0.29 
0.34 
0.28 
0.41 
0.42 
0.34 
0.34 
0.28 
0.34 
0.34 
1.76 
0.00 
0.85 
1.36 
3.18 
3.38 
5.43 
5.53 
1.50 


Global 


090 
090 
090 
080 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
YYY 
090 
090 
090 
090 
090 
090 
080 


CPTV 
HCPCS2 


43324  . 

43325  . 

43326  . 
43330. 
43331  . 

43340  . 

43341  . 

43350  . 

43351  . 

43352  . 

43360  . 

43361  . 
43400  . 
43401 
43405  . 
43410  . 
43415 
43420  . 
43425 
43450 
43453  . 
43456 
43458 
43460 
43496 
43499 
43500 
43501 
43502 
43510 
43520 
43600 
43605 
43610 
43611 
43620 
43621 
43622 
43631 
43632 
43633 
43634 
43635 
43638 
43639 
43640 
43641 
43651 
43652 
43653 
43659 
43750 
43752 
43760 
43761 
43800 
43810 
43820 
43825 
43830 
43831 
43832 
43840 
43842 
43843 
43846 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
B 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Revise  esophagus  &  stomach  .. 
Revise  esophagus  &  stomach  .. 
Revise  esophagus  &  stomach  .. 

Repair  of  esophagus 

Repair  of  esophagus 

Fuse  esophagus  &  intestine  

Fuse  esophagus  &  intestine  

Surgical  opening,  esophagus  ... 
Surgical  opening,  esophagus  ... 
Surgical  opening,  esophagus  ... 

Gastrointestinal  repair 

Gastrointestinal  repair 

Ligate  esophagus  veins 

Esophagus  surgery  for  veins  .... 

Ligate/staple  esophagus 

Repair  esophagus  wourxJ 

Repair  esophagus  wound  

Repair  esophagus  opening 

Repair  esophagus  opening 

Dilate  esophagus  

Dilate  esophagus  

Dilate  esophagus  

Dilate  esophagus  

Pressure  treatment  esophagus 
Free  jejunum  flap,  microvasc  ... 
Esophagus  surgery  procedure  . 
Surgical  opening  of  stomach  ... 

Surgical  repair  of  stomach 

Surgical  repair  of  stomach  ....... 

Surgical  opening  of  stomach  ... 

Incision  of  pyloric  muscle 

Biopsy  of  stomach  

Biopsy  of  stomach  

Excision  of  stomach  lesion  

Excision  of  stomach  lesion  

Removal  of  stornach  

Removal  of  stomach 

Removal  of  stomach 

Removal  of  stomach,  partial  .... 
Removal  of  stomach,  partial  .... 
Removal  of  stomach,  partial  .... 
Removal  of  stomach,  partial  .... 
Removal  of  stomach,  partial  .... 
Removal  of  stomach,  partial  .... 
Removal  of  stomach,  partial  .... 

Vagotomy  &  pylorus  repair  

Vagotomy  &  pylorus  repair  

Laparoscopy,  vagus  nerve 

Laparoscopy,  vagus  nerve 

Laparoscopy,  gastrostomy 

Laparoscope  proc,  stom  

Place  gastrostomy  tube  

Nasal/orogastric  w/stent 

Change  gastrostomy  tube 

Reposition  gastrostomy  tube  ... 

Reconstruction  of  pylorus  : 

Fusion  of  stomach  and  bowel .. 
Fusion  of  stomach  and  bowel  .. 
Fusion  of  stomach  and  trawel  .. 

Place  gastrostomy  tube  

Place  gastrostomy  tube  

Place  gastrostomy  tube  

Repair  of  stomach  lesion  

Gastroplasty  for  obesity  

Gastroplasty  for  obesity 

Gastric  bypass  for  obesity  


f^XST"       Facility 
RVLte3    IPERVUs 


Non- 
Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Global 


20.57 

9.51 

NA 

1.72 

090 

20.06 

9.81 

HA 

1.65 

090 

19.74 

10.35 

NA 

1.84 

090 

19.77 

9.60 

NA 

1.52 

090 

20.13 

10.98 

NA 

1.93 

090 

19.61 

10.52 

NA 

,1.53 

090 

20.85 

11.90 

NA 

Z14 

090 

15.78 

10.05 

NA 

1.15 

090 

18.35 

10.38 

NA 

1.51 

090 

15.26 

9.59 

NA 

1.28 

090 

35.70 

16.40 

NA 

3.00 

090 

40.50 

18.21 

NA 

3.52 

090 

21.20 

10.32 

NA 

0.99 

090 

22.09 

10.28 

NA 

1.73 

090 

20.01 

9.44 

NA 

1.63 

090 

13.47 

8.78 

NA 

1.15 

090 

25.00 

12.19 

NA 

1.92 

090 

14.35 

8.85 

HA 

0.86 

090 

21.03 

11.04 

NA 

2.03 

090 

1.38 

0.61 

1.39 

0.07 

000 

1.51 

0.66 

NA 

0.06 

000 

2.57 

1.04 

NA 

0.14 

000 

3.06 

1.23 

NA 

0.17 

000 

3.80 

1.50 

NA 

0.21 

000 

0.00 

0.00 

0.00 

0.00 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

11.05 

5.08 

NA 

0.84 

090 

20.04 

8.61 

NA 

1.55 

090 

23.13 

9.79 

NA 

1.83 

090 

13.08 

7.50 

NA 

0.90 

090 

9.99 

5.75 

NA 

0.84 

090 

1.91 

1.00 

NA 

0.11 

000 

11.98 

5.40 

NA 

0.93 

090 

14.60 

.    6.71 

NA 

1.14 

090 

17.84 

7.95 

NA 

1.38 

090 

30.04 

12.71 

NA 

2.29 

090 

30.73 

12.88 

NA 

2.36 

090 

32.53 

13.49 

NA 

2.48 

090 

22.59 

9.46 

NA 

1.99 

090 

22.59 

9.48 

NA 

2.00 

090 

23.10 

9.66 

r^ 

2.05 

090 

25.12 

10.47 

NA 

.2.18 

090 

2.06 

0.72 

NA 

0.21 

zzz 

29.00 

11.76 

NA 

2.24 

090 

29.65 

12.02 

1^ 

2.31 

090 

17.02 

7.54 

NA 

1.51 

090 

17.27 

7.65 

NA 

1.53 

090 

10.15 

4.58 

NA 

1.03 

090 

12.15 

5.41 

NA 

1.25 

090 

7.73 

4.31 

NA 

0.78 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

4.49 

2.62 

NA 

0.33 

010 

0.00 

0.00 

0.00 

0.00 

XXX 

1.10 

0.45 

1.43 

0.07 

000 

2.01 

0.81 

NA 

0.10 

000 

13.69 

6.45 

NA 

1.07 

090 

14.65 

6.75 

NA 

1.10 

090 

15.37 

6.97 

NA 

1.18 

090 

19.22 

8.31 

NA 

1.50 

090 

9.53 

4.94 

NA 

0.69 

090 

7.84 

4.28 

NA 

0.81 

090 

15.60 

7.47 

NA 

1.13 

090 

15.56 

7.02 

NA 

1.20 

090 

18.47 

11.14 

NA 

1.51 

090 

18.65 

10.77 

NA 

1.53 

090 

24.05 

13.28 

NA 

1.96 

090 

'  OPT  oodM  and  ittacupton  only 
'Copyrtghl  1W4  Anwrtcan  DwiW 
»*lndlcMll  RVUt  •!•  nol  uM  lor 
«PC  RVUa  >  Pracaoa  ExpwiM 


copyrtgN  2001  Amwicwt  Madlcat  AMOciMon  M  nghK  RaMfvad.  ApplcaM  FARS/OfARS  Apply 
Aaaodalon.  Al  ngMa  laaarvad  (00110-09089). 


ValuaUnaa. 


'  OPT  codes  and  descriptions  only  are  copynght  2001  Amencan  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
'Copyrigm  1994  Amencan  Dental  Association.  All  nghts  r«sen«d  (D0110-O9999) 
)  4.|ndicata$  RVUs  are  not  use  tor  Medicate  payments. 
*PE  RVUs  -  Practice  Expense  Ralativa  Value  Units. 
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CPTV 
HCPCS2 


43847 
43848 
43850 
43855 
43860 
43865 
43870 
43880 
43999 
44005 
44010 
44015 
44020 
44021 
44025 
44050 
44055 
44100 
44110 
44111 
44120 
44121 
44125 
44126 
44127 
44128 
44130 
44132 
44133 
44135 
44136 
44139 
44140 
44141 
44143 
44144 
44145 
44146 
44147 
44150 
44151 
44152 
44153 
44155 
44156 
44160 
44200 
44201 
44202 
44203 
44204 
44205 
44209 
44300 
44310 
44312 
44314 
44316 
44320 
44322 
44340 
44345 
44346 
44360 
44361 
44363 


MOD 


Status 


Description 


Gastric  bypass  for  obesity  

Revision  gastroplasty 

Revise  stomach-bowel  fusion  

Revise  stomach-bowel  fusion 

Revise  stomach-bowel  fusion  

Revise  stomach-bowel  fusion 

Repair  stomach  openir)g 

Repair  stomach-bowel  fistula 

Stomach  surgery  procedure  

Freeing  of  bowel  adhesion  

Incision  of  snriall  bowel „.. 

Insert  needle  cath  bowel 

Expk)n  small  intestine 

Decompress  smaN  bowel 

Incision  of  large  bowel  

Reduce  bowel  obstruction  

Correct  malrotation  of  tx>wel 

Biopsy  of  bowel 

Excise  intestine  lesion(s)  

Excision  of  bowel  lesion(s)  

Removal  of  small  intestine 

Removal  of  small  intestine 

RenfK>val  of  smaU  intestine 

Enterectomy  w/laper,  cong ^. 

Enteiectomy  w/o  taper,  cong 

Enterectomy  cong,  add-on 

Bowel  to  bowel  fusion 

Enterectomy,  cadaver  donor 

Enterectomy,  live  donor 

Intestine  trainsplnt,  cadaver 

Intestine  transplant,  live  

Mobilization  of  colon  

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon 

Partial  removal  of  colon 

Removal  of  colon  _. 

Removal  of  colorVileostomy 

Removal  of  coion/ileostomy 

Removal  of  colon/ileostomy 

Removal  of  colon/ileostomy 

Removal  of  colon/ileostomy 

Removal  of  colon  

Laparoscopy,  enterolysis  

Laparoscopy,  jejunostomy 

Lap  resect  s/intestine  singi  

Lap  resect  s/intestine,  addi 

Laparo  partial  colectomy 

Lap  colectomy  part  w/ileum  

Laparoscope  proc,  intestine 

Open  bowel  to  sicin  

Ileostomy/jejunostomy .'. 

Revision  of  ileostomy 

Revision  of  ileostomy 

Devise  bowel  pouch a 

Colostomy  

Colostomy  with  biopsies  

Revision  of  colostomy 

Revision  of  colostomy 

Revision  of  colostomy 

SmaN  bowel  erKloscopy 

SmaN  bowel  endoscopy/biopsy 

SmaN  bowel  endoscopy 


Physician 

Work 

RVUs  3 


26.92 
29.39 
24.72 
26.16 
2S.O0 
26.52 

9.69 
24.65 

0.00 
16.23 
12.52 

2.62 
13.99 
14.08 
14.28 
14.03 
22.00 

2.01 
11.81 
14.29 
17.00 

4.45 
17.54 
35.50 
41.00 

4.45 
14.49 

0.00 

0.00 

0.00 

0.00 

2.23 
21.00 
19.51 
22.99 
21.53 
26.42 
27.54 
20.71 
23.95 
26.88 
27.83 
30.59 
27.86 
30.79 
18.62 
14.44 

9.78 
22.04 

4.45 
25.06 
22.23 

0.00 
12.11 
15.95 

8.02 
15.05 
21.09 
17.64 
11.98 

7.72 
15.43 
16.99 

2.59 

2.87 

3.50 


Facility 
PERVUs 


15.00 

15.96 

10.15 

10.77 

10.32 

10.92 

5.04 

10.67 

0.00 

7.23 

6.32 

0.91 

6.41 

6.85 

6.51 

6.43 

9.23 

1.06 

5.72 

7.08 

7.47 

1.56 

7.65 

17.56 

20.01 

1.72 

6.59 

0.00 

0.00 

0.00 

0.00 

0.78 

9.32 

11.64 

12.83 

11.48 

11.62 

14.95 

9.94 

13.76 

14.99 

16.51 

16.36 

14.99 

16.97 

8.45 

6.63 

5.11 

9.63 

1.56 

10.22 

9.08 

0.00 

6.59 

10.27 

5.13 

10.27 

13.78 

11.82 

10.08 

4.70 

8.17 

8.68 

1.35 

1.45 

1.63 


Non- 

FacWty 

€  RVUs 


PE 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.00 
0.00 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Mal- 
practice 
RVUs 


2.14 
2.39 
1.97 
2.01 
2.03 
2.15 
0.71 
1.94 
0.00 
1.39 
1.05 
0.25 
1.20 
1.18 
1.21 
1.15 
1.32 
0.12 
1.00 
1.22 
1.46 
0.45 
1.49 
0.36 
0.41 
0.45 
1.23 
0.00 
0.00 
0.00 
.0.00 
0.21 
1.83 
1.95 
2.02 
1.89 
2.22 
2.20 
1.74 
2.05 
1.97 
2.36 
2.33 
2.26 
2.19 
1.55 
1.46 
0.97 
2.16 
0.45 
1.83 
1.55 
0.00 
0.88 
1.13 
0.54 
0.99 
1.41 
1.28 
1.18 
0.56 
1.11 
1.20 
0:14 
0.15 
0.19 
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Global 


090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 

zzz 

090 
090 
090 
090 
090 
000 
090 
090 
090 
ZZZ 
090 
090 
090 
ZZZ 
090 
XXX 
XXX 
XXX 
XXX 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 


CPTV 
HCPCS2 


44364 

44365 

44366 

44369 

44370 

44372 

44373 

44376 

44377 

44378 

44379 

44380 

44382 

44383 

44385 

44386 

44388 

44389 

44390 

44391 

44392 

44393 

44394 

44397 

44500 

44602 

44603 

44604 

44605 

44615 

44620 

44625 

44626 

44640 

44650 

44660 

44661 

44680 

44700 

44799 

44800 

44820 

44850 

44899 

44900 

44901 

44950 

44955 

44960 

44970 

44979 

45000 

45005 

45020 

45100 

45108 

45110 

45111 

451 T2 

45113 

45114 

45116 

45119 

45120 

45121 

45123 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Small  bowel  endoscopy  

Small  bowel  endoscopy 

Small  bowel  endoscopy  

Small  bowel  endoscopy 

Small  bowel  endoscopy/stent  .. 

Small  bowel  endoscopy 

Small  bowel  endoscopy  

Small  bowel  endoscopy 

Small  bowel  endoscopy/biopsy 

Small  bowel  endoscopy  

S  bowel  endoscope  w/stent 

Small  bowel  endoscopy 

Small  bowel  endoscopy 

Ileoscopy  w/stent  

Endoscopy  of  bowel  pouch 

Endoscopy,  bowel  pouch/biop  . 

Colon  endoscopy  

Colonoscopy  with  biopsy 

Colonoscopy  for  foreign  body  .. 

Colonoscopy  for  bleeding  

Colonoscopy  &  polypectomy  ... 
Colonoscopy,  lesion  removal  ... 

Colonoscopy  w/snare 

ColorK>scopy  w  stent 

Intro,  gastrointestinal  tut>e  

Suture,  small  intestine  

Suture,  small  intestine  

Suture,  large  intestine 

Repair  of  bowel  lesion  

Intestinal  strictureplasty  

Repair  bowel  opening 

Repair  bowel  opening 

Repair  bowel  opening 

Repair  bowel-skin  fistula 

Repair  bowel  fistula  

Repair  bowel-bladder  fistula  .... 
Repair  bowel-bladder  fistula  .... 

SuFgk»l  revision,  intestine 

SusperKl  bowel  w/prosthesis  ... 

Intestine  surgery  procedure 

Excision  of  bowel  pouch  

Exciskxi  of  mesentery  leskm  ... 

Repair  of  mesentery  

Bowel  surgery  procedure 

Drain  app  at)scess,  open 

Drain  app  abscess,  percut 

/Appendectomy  

/Vppertdectomy  add-on 

/^spendectomy  

Laparoscopy,  appendectomy  ... 

Laparoscope  proc,  app  

Drainage  of  pelvic  abscess 

Drainage  of  rectal  abscess 

Drainage  of  rectal  at>scess 

Biopsy  of  rectum 

Removal  of  anorectal  leskxi  .... 

Removal  of  rectum 

Partial  removal  of  rectum 

Removal  of  rectum 

Partial  proctectomy  

Partial  removal  of  rectum 

Partial  removal  of  rectum 

Rerrwve  rectum  w/reservoir  ..... 

Removal  of  rectum 

Removal  of  rectum  and  cokxi .. 
Partial  proctectomy  


Physician 

Wort( 

RVUs  3 


3.74 

3.31 

4.41 

4.52 

4.80 

.4.41 

3.50 

5.26 

5.53 

7.13 

7.47 

1.05 

1.27 

3.26 

1.82 

2.12 

2.82 

3.13 

3.63 

4.32 

3.82 

4.84 

4.43 

4.71 

0.49 

16.03 

18.66 

16.03 

19.53 

15.93 

12.20 

15.05 

25.36 

21.65 

22.57 

21.36 

24.81 

15.40 

16.11 

0.00 

11.23 

12.09 

10.74 

0.00 

10.14 

3.38 

10.00 

1.53 

12.34 

8:70 

0.00 

4.52 

1.99 

4.72 

3.68 

4.76 

28.00 

16.48 

30.54 

30.58 

27.32 

24.58 

30.84 

24.60 

27.04 

16.71 


pe'rKs      ^«^'^ 

Kt  HVUS      pg  pyyg 


1.75 
1.62 
2.00 
2.00 
1.72 
2.00 
1.72 
2.29 
2.41 
2.98 
2.63 
0.77 
0.86 
1.13 
0.94 
1.06 
1.37 
1.51 
1.72 
1.73 
1.73 
2.11 
1.97 
2.04 
0.37 
7.14 
8.05 
7.13 
8.75 
7.13 
5.73 
6.72 
10.29 
9.46 
9.77 
9.27 
10.46 
7.29 
7.57 
0.00 
5.46 
5.81 
5.37 
0.00 
5.82 
4.43 
5.19 
0.55 
6.34 
4.12 
0.00 
3.84 
1.56 
3.82 
2.04 
2.96 
12.91 
8.59 
13.34 
12.80 
12.22 
11.02 
13.02 
11.33 
12.49 
7.82 


Mat- 

Practk» 

RVUs 


NA 

NA 

NA 

NA 

1.72 

NA 

NA 

NA 

NA 

t4A 

2.63 

NA 

NA 

1.13 

4.84 

6.12 

6.45 

7.16 

6.97 

5.95 

7.43 

7.66 

7.90 

NA 

NA 

UA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

l«4A 

0.00 

NA 

4.57 

NA 

4.82 

6.23 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

f^ 

NA 


0.21 

0.18 

0.22 

0.23 

0.21 

0.27 

0.19 

0.29 

0.28 

0.37 

0.38 

0.06 

0.09 

0.13 

0.12 

0.15 

0.18 

0.18 

0.22 

0.23 

0.23 

0.27 

0.26 

0.28 

0.02 

1.07 

1.39 

1.42 

1.54 

1.39 

1.05 

1.30 

2.19 

1.46 

1.49 

1,14 

1.53 

1.37 

1.21 

0.00 

1.11 

1.03 

0.99 

0.00 

0.84 

0.17 

0.88 

0.16 

1.09 

0.88 

0.00 

0.37 

0.18 

0.41 

0.33 

0.46 

2.26 

1.60 

2.35 

2.13 

2.28 

2.00 

2.13 

2.28 

2.66 

1.04 


Gtobal 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
YYY 
090 
000 
090 
ZZZ 
090 
090 
YYY 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


*  CPT  codM  tnd  dMcripttoftt  only 
'CopyngM  1994  Anwncfln  DcfiW . 
'♦ImaeaM*  RVUs  ■!•  not  UM  tor 
«PE  RVU«  -  PiadiM  ExpMiM 


cooyitgM  2001  Anwrtcan  Mtdtoal  *wocli<lon.  M  Mghli  hwinwd.  ApptcaWt  FARS/DFARS  Apply. 

(ooiio-09eas). 


VaiMUnlM. 


<  CPT  oodM  and  dMcrtpUons  only 
*Copyf<gM  1994  AiTwncan  Danlal 
*««idtoalM  RVUs  •!•  not  uss  tor 
«PE  RVUs  >  PradiM  EjqMnss 


oopyrighi  2001  Amwkxn  M««cal  AssocMicin.  All  Rights  RMWVwi.  Applicsbl*  FARS/DFARS  ApM 
Association.  Al  rights  rasarvad  (001 10-09999). 
payniants. 
VahjaUmts. 
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CPTV 
HCPCS2 


45126 

45130 

45135 

45136 

45150 

45160 

45170 

45190 

45300 

45303 

45305 

45307 

45308 

45309 

45315 

45317 

45320 

45321 

45327 

45330 

45331 

45332 

45333 

45334 

45337 

45338 

45339 

45341 

45342 

45345 

45365 

45378 

45378 

45379 

45380 

45382 

45383 

45384 

45385 

45387 

45500 

45505 

45520 

45540 

46641 

45550 

45560 

45582 

45563 

45800 

45805 

45820 

45825 

45800 

45905 

45910 

45815 

45999 

46020 

46030 

46040 

46045 

46050 

46060 

46070* 

46060 


MOD 


53 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Pelvic  exenteration 

Excision  of  rectal  protapee 

Excision  of  rectal  prolapse 

Excise  ileoanal  reservoir 

Excision  of  rectal  stricture 

Excision  of  rectal  lesion 

Excision  of  rectal  lesion 

Destruction,  rectal  tumor v 

Proctosigmoidosoopy  dx 

Proctosigmoidoscopy  dilale  

Protosigmoidoscopy  w/bx  

ProtosigmoMoscopy  fb 

Proloaigmoidoscopy  removal 

PfOtosigmoMoacopy  removal 

Protoaigmoidoacopy  removal 

Prolosigmoidoacopy  bleed 

Prolosigmoidoscopy  ablate 

Proioaigmoidoacopy  volvul  

Proctosigmoidoacopy  w/stent  

Diagnostic  sigmoidoscppy 

Sigmoidoscopy  and  biopsy 

Sigmoidoaoopy  w/lb  removal 

SIgmoidoaoopy  &  poiypoctomy 

SIgmoidoacopy  for  bleeding 

Sigmoidoscopy  &  decompress  < 

Sigmoidoacpy  wAumr  remove 

Sigmoidoscopy  w/abtate  tumr 

Sigmoidoscopy  wAjitrasound  ». 

SIgmoidoacopy  w/us  guide  bx 

Sigmodoecopy  w/slent 

Surgical  colorwscopy 

Diagnoelic  colonoaoopy 

Diagnostic  coionoocopy  

Colonoecopy  w/lb  rernoval 

Colonoscopy  and  biopsy 

Colonoscopy/control  bleeding 

Lesion  removal  colonoscopy 

Lesion  remove  colonoscopy  

Lesion  removal  coiorwsoopy  

Colonoscopy  w/slent „ 

Repair  of  rectum  

Repair  of  rectum  , 

Treatment  of  rectal  prolapse 

Correct  rectal  prolapse  

Correct  rectal  prolafMe  

Repair  rectum/remove  sigmoid 

Repair  of  rectooele 

Exploration/repair  of  rectum 

Exploration/repair  of  rectum 

Repair  red/Madder  fistula 

Repair  fistula  w/colostomy 

Repair  rectouretfiral  fistuta 

Repair  fistula  w/coloetomy „ 

Reduction  of  rectal  prolapse 

Dilation  of  anal  sphincter 

Dilation  of  rectal  narrowing 

Remove  rectal  obclnicton 

Rectum  surgery  procedure  ~ 

Placement  of  seton  

Removal  of  rectal  marker 

Incision  of  rectal  abscess  

Incision  of  rectal  abscess  

Incision  of  anal  abscess  

Incision  of  rectal  abecess  

Incision  of  anal  septum 

Incision  of  anal  sphincter 


Ptiysidan 

Wor1« 

RVUs  3 

Facility 
PE  RVUs 

Non- 
Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Global 

45.16 

19.67 

NA 

3.23 

090 

16.44 

7.59 

NA 

1.12 

090 

19.28 

8.98 

NA 

1.52 

090 

27.30 

12.34 

NA 

2.19 

090 

5.67 

3.09 

5.38 

0.46 

090 

15.32 

7.00 

NA 

1.07 

090 

11.49 

5.74 

NA 

0.89 

090 

9.74 

5.13 

NA 

0.76 

090 

0.38 

0.22 

1.33 

0.05 

000 

0.44 

0.26 

1.57 

0.06 

000 

1.01 

0.44 

1.59 

0.09 

000 

0.94 

0.42 

2.50 

0.15 

000 

0.83 

0.38 

1.55 

0.13 

obo 

2.01 

0.79 

2.40 

0.17 

000 

1.40 

0.58 

2.58 

0.20 

000 

1.50 

0.61 

1.87 

0.20 

000 

1.58 

0.65 

1.82 

0.20 

000 

1.17 

0.51 

NA 

0.17 

000 

1.65 

0.87 

NA 

0.10 

000 

0.96 

0.51 

1.82 

0.05 

000 

1.15 

0.52 

2.23 

0.07 

000 

1.79 

0.74 

3.91 

0.11 

000 

1.79 

0.74 

3.57 

0.12 

000 

2.73 

1.09 

NA 

0.16 

000 

2.36 

0.95 

NA 

0.15 

000 

2.34 

0.94 

4.29 

0.15 

000 

3.14 

1.23 

3.34 

0.17 

000 

2.60 

1.36 

NA 

0.20 

000 

4.06 

1.79 

NA 

0.23 

000 

2.92 

1.39 

NA 

0.15 

000 

3.52 

1.24 

NA 

0.26 

000 

3.70 

1.71 

7.97 

0.20 

000 

0.96 

0.51 

1.82 

0.05 

000 

4.60 

2.07 

8.18 

0.25 

000 

4.44 

1.99 

8.40 

0.21 

000 

5.68 

2.23 

9.67 

0.27 

000 

5.87 

2.48 

9.28 

0.32 

000 

4.70 

2.08 

9.02 

0.24 

000 

5.31 

2.30 

9.20 

0.28 

000 

5.91 

2.50 

NA 

0.33 

000 

7.29 

4.13 

NA 

0.56 

090 

7.58 

3.69 

NA 

0.50 

090 

0.55 

0.19 

0.78 

0.04 

000 

16.27 

7.91 

NA 

1.17 

090 

13.40 

6.79 

NA 

0.88 

090 

23.00 

10.17 

NA 

1.58 

090 

10.58 

5.96 

NA 

0.73 

090 

15.38 

7.31 

NA 

1.15 

090 

23.47 

10.99 

NA 

1.84 

090 

17.77 

7.98 

NA 

1.14 

090 

20.78 

10.00 

NA 

1.47 

090 

18.48 

8.22 

NA 

1.17 

090 

21.25 

10.30 

NA 

0.97 

090 

2.61 

1.02 

NA 

0.17 

010 

2.30 

0.93 

11.95 

0.14 

010 

2.80 

1.12 

16.25 

0.14 

010 

3.14 

1.11 

4.72 

0.17 

010 

0.00 

0.00 

0.00 

0.00 

YYY 

2.90 

2.32 

3.04 

0.22 

010 

1.23 

1.19 

2.99 

0.11 

010 

4.96 

3.04 

5.35 

0.48 

090 

4.32 

2.76 

NA 

0.40 

090 

1.19 

1.32 

3.55 

0.11 

010 

5.69 

3.68 

NA 

0.52 

090 

2.71 

2.36 

NA 

0.27 

090 

2.48 

1.60 

3.63 

0.23 

010 

'  OPT  oodM  and  dMCflpaon*  only  »•  oopyrtgn  2001 
■Copyittfti  1994  Anwrtcan  OanM  AMOcMtan.  M  rtgMi 
i+lndtoalM  RVU«  ara  nol  uaa  tor  Madtoal*  paymanli. 
«PE  RVU*  -  PradlM  ExpwiM  RaMlv*  VaiM  Unlli. 


Anwrtcwi  Miecrt  Atmxmm.  AM  WgWi  nwaivd  Applc*>t  FAR8/Df  W8  Apply. 
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CPTV 
HCPCS2 


MOD 


Status 


Description 


Physician 

Work 

RVUs  3 

Facility 
PE  RVUs 

Non- 
Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Global 

1.40 

1.52 

4.66 

0.12 

010 

3.42 

2.33 

3.91 

0.30 

090 

2.67 

2.16 

5.04 

0.26 

090 

4.25 

2.84 

5.24 

0.37 

090 

1.56 

0.54 

1.27 

0.14 

010 

2.04 

1.07 

1.71 

0.12 

010 

2.57 

1.65 

4.27 

0.22 

010 

3.89 

2.64 

5.33 

0.43 

090 

4.60 

2.85 

6.01 

0.51 

090 

5.40 

3.05 

NA 

0.59 

090 

5.73 

3.19 

NA 

0.64 

090 

6.37 

3.90 

1^ 

0.68 

090 

7.08 

4.03 

NA 

0.70 

090 

7.50 

4.24 

NA 

0.76 

090 

3.72 

2.55 

5.00 

0.36 

090 

4.56 

2.74 

4.76 

0.40 

090 

5.98 

3.68 

NA 

0.50 

090 

4.09 

2.58 

4.11 

0.34 

090 

7.13 

4.16 

NA 

0.60 

090 

1.61 

1.54 

3.88 

0.14 

010 

1.61 

0.57 

2.79 

0.12 

010 

0.50 

0.15 

0.79 

0.04 

000 

1.31 

0.46 

0.96 

0.09 

000 

0.81 

0.28 

0.86 

0.07 

000 

1.51 

0.47 

1.83 

0.13 

000 

1.32 

0.47 

1.46 

0.12 

000 

1.81 

0.63 

1.99 

0.15 

000 

2.34 

0.83 

2.46 

0.18 

000 

2.01 

0.69 

1.81 

0.14 

000 

2.68 

0.94 

1.73 

0.23 

000 

9.13 

4.63 

NA 

0.56 

090 

6.90 

4.17 

NA 

0.73 

090 

7.20 

4.28 

NA 

0.76 

090 

15.07 

7.34 

r^ 

1.30 

090 

26.75 

11.99 

HA 

2.03 

090 

32.17 

14.02 

NA 

2.64 

090 

30.00 

12.84 

NA 

1.99 

090 

35.80 

17.81 

NA 

2.63 

090 

52.63 

21.91 

IM 

2.27 

090 

58.22 

26.99 

NA 

2.51 

090 

64.21 

27.32 

NA 

2.77 

090 

10.25 

5.66 

NA 

0.69 

090 

8.77 

6.01 

NA 

0.78 

090 

8.29 

4.00 

NA 

0.58 

090 

2.20 

1.36 

5.33 

0.12 

010 

14.43 

7.06 

NA 

0.86 

090 

13.84 

6.58 

NA 

0.84 

090 

12.71 

5.77 

NA 

0.71 

090 

1.91 

0.74 

3.48 

0.13 

010 

1.86 

1.45 

3.64 

0.14 

010 

1.8? 

1.58 

3.28 

0.09 

010 

1.^ 

1.53 

4.72 

0.16 

010 

1.86 

1.43 

3.86 

0.17 

010 

2.76 

1.69 

4.94 

0.20 

010 

3.51 

3.57 

6.27 

0.26 

090 

2.43 

0.85 

4.27 

0.17 

010 

3.69 

3.40 

5.95 

0.30 

090 

2.69 

1.76 

3.99 

0.12 

010 

4.66- 

3.24 

4.96 

0.40 

090 

2.32 

0.80 

3.21 

0.17 

010 

2.04 

0.69 

2.95 

0.14 

010 

1.84 

2.14 

3.96 

0.17 

090 

2.58 

2.43 

5.00 

0.22 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

1.90 

0.65 

8.60 

0.09 

000 

1.90 

0.66 

r^ 

0.18 

ZZZ 

46083  . 
46200  . 

46210  . 

46211  . 

46220  . 

46221  . 
46230  . 
46250  . 
46255  . 

46257  , 

46258  . 

46260  . 

46261  . 

46262  . 
46270  . 
46275  , 
46280 
46285 
46288 
46320 
46500 
46600 
46604 
46606 
46608 
46610 
46611 
46612 
46614 
46615 
46700 
46705 
46715 
46716 
46730 
46735 
46740 
46742 
46744 
46746 
46748 
46750 
46751 
46753 
46754 
46760 
46761 
46762 
46900 
46910 
46916 
46917 
46922 
46924 
46934 
46935 
46936 
46937 
46938 
46940 
46942 
46945 
46946 


47000 
47001 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 


Incise  external  hemorrhoid  

Removal  of  anal  fissure  

Removal  of  anal  crypt 

Removal  of  anal  crypts  

Removal  of  anal  tab 

Ligation  of  hemorrhold(s) 

Removal  of  anal  tabs 

Hemorrhoidectomy 

Hemontioidectomy 

Remove  hemorrtK>ids  &  fissure 
Remove  hemorrtioids  &  fistula  . 

Hemorrhoidectomy 

Remove  hemorrhoids  &  fissure 
Remove  hemorrhoids  &  fistuta  . 

Removal  of  anal  fistula  

Removal  of  anal  fistula  

Removal  of  anal  fistula  

Removal  of  anal  fistula  

Repair  anal  fistula  

Removal  of  hemorrhoid  dot 

Injection  Into  hemorrhoid(s) 

Diagnostic  anoscopy 

Anoscopy  and  dilation 

Anoscopy  and  biopsy 

Anoscopy/  remove  for  body 

Anoscopy/remove  lespn 

Anoscopy  

Anoscopy/  remove  lesions 

Anoscopy/control  bleeding 

Anoscopy 

Repair  of  anal  stricture  

Repair  of  anal  stricture 

Repair  of  anovaginal  fistula  

Repair  of  anovaginal  fistula  

Construction  of  absent  anus  .... 
Construction  of  absent  anus  .... 
Construction  of  at>sent  anus  .... 
Repair  of  Imperforated  anus  .... 

Repair  of  cloacal  anomaly  

Repair  of  cloacal  anomaly  

Repair  of  cloacal  anomaly  

Repair  of  anal  sphincter 

Repair  of  anal  sphincter 

Reconstruction  of  anus 

Removal  of  suture  from  anus  .. 

Repair  of  anal  sphincter 

Repair  of  anal  sphinctier 

implant  artificial  sphincter  

Destmction,  anal  lesion(s)  

Destruction,  anal  lesion(s)  

Cryosurgery,  anal  lesion(s) 

Laser  surgery,  anal  lesions 

Excision  of  anal  lesion(s) 

Destruction,  anal  lesion(s)  

Destruction  of  hemorrtioids 

Destnx:tlon  of  hemorrhoids 

Destruction  of  hemorrtioids 

Cryotherapy  of  rectal  lesion 

Cryottierapy  of  rectal  lesion 

Treatment  of  anal  fissure 

Treatment  of  anal  fissure 

Ligation  of  hemorrhoids  

Ligation  of  hemorrtioids  

Anus  surgery  procedure  

Needle  biopsy  of  liver  

Needle  biopsy,  liver  add-on 


'  OPT  codas  and  descriptions  only  are  copyright  2001  American  Medical  Association.  AH  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association  All  rights  rasanwd  (00110-09999). 
> +lndicales  RVUs  are  not  use  for  Medicate  payments. 
<PE  RVUs  >  Practice  Expense  Relative  Value  Units. 
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CPTV 
HCPCS2 


47010 

47011 

47015 

47100 

47120 

47122 

47125 

47130 

47133 

47134 

47135 

47136 

47300 

47350 

47380 

47361 

47362 

47370 

47371 

47379 

47380 

47381 

47382 

47389 

47400 

47420 

47425 

47460 

47480 

47490 

47500 

47505 

47510 

47511 

47525 

47530 

47550 

47552 

47563 

47554 

47556 

47556 

47560 

47561 

47562 

47563 

47564 

47570 

47579 

47600 

47605 

47610 

47612 

47620 

47630 

47700 

47701 

47711 

47712 

47715 

47716 

47720 

47721 

47740 

47741 

47760 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

X 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Open  drainage,  liver  lesion 
Percut  drain,  liver  lesion  ... 
Inject/aspirate  liver  cyst  .... 

Wedge  biopsy  of  liver  

Partial  removal  of  liver 

Extensive  removal  of  liver . 

Partial  removal  of  liver 

Partial  removal  of  liver 

RenK>val  of  donor  liver 

Partial  removal,  donor  liver 

Transplantation  of  liver  

Transplantation  of  liver  

Surgery  for  Nver  lesion 

Repair  liver  wound 

Repair  liver  wound 

Repair  liver  wound 

Repair  liver  wound 

Laparo  ablate  liver  tumor  if 
Laparo  ablate  Uver  cryoeug 
Laparoscope  procedure 

Open  abtate  liver  tumor  rf 

Open  ablate  liver  tumor  cryo  

Percut  ablate  Hver  rf 

Liver  surgery  procedure 

Incision  of  Iver  duct 

Incision  of  Me  duct 

Incision  of  bile  duct - 

Incise  bile  duct  sphinder 

Incision  of  geMiladder 

Incision  (of  gaMedder 

Injection  for  iver  x-rays 

Injection  for  iver  x-rays 

Insert  catheter,  bile  duct 

Insert  bie  duct  dram  

Cttange  bile  duct  catheter ». 

Revisa/reinsert  bUe  tube  

BNe  duct  endoscopy  add-on  

Biliary  ertdoscopy  thru  sUn 

Biliary  erxloscopy  ttwu  skin 

Biliary  endoecopy  thru  skin 

Biliary  endoscopy  thru  skin 

Biliary  ertdoecopy  thru  sUn 

Laparoscopy  w/choiangio 

Laparo  w/chotangkn/biopey  

Laparoscopic  chotocystodomy 

Laparo  cholacystactomy/graiph 

Laparo  cholecystectomy/expir  

Laparo  cholacystoenterostomy 

Laparoscope  proc.  biliary  ._ 

Removal  of  gallbladder 

Removal  of  gallbladder 

Removal  of  gallbladder 

Removal  of  gaNbladder 

ReiTM>val  of  gaNbladder 

Remove  bile  duct  stone 

Exptoratton  of  bile  duds  

Bile  dud  reviswn 

Exdskx)  of  bile  dud  tumor  

Exciston  of  bile  dud  tumor  

Excision  of  bile  dud  cyst  

Fuskxi  of  bile  dud  cyst 

Fuse  gallbladder  &  bowel  

Fuse  upper  gi  structures  ...y 

Fuse  gallbladder  &  bowel  ..' 

Fuse  gallbladder  &  bowel  

Fuse  bile  ducts  and  bowel 


PfiysKian 

Work 

RVUs3 


Facility 
PE  RVUs 


16.01 

9.66 

NA 

3.70 

4.43 

NA 

15.11 

7.94 

NA 

11.67 

6.33 

NA 

35.50 

16.59 

NA 

55.13 

23.47 

NA 

49.19 

21.48 

NA 

53.35 

22.88 

NA 

0.00 

0.00 

0.00 

39.15 

13.56 

NA 

61.52 

42.51 

NA 

68.60 

45.96 

NA 

15.08 

7.59 

NA 

19.56 

9.24 

NA 

26.92 

12.54 

NA 

47.12 

19.12 

1^ 

18.51 

9.54 

NA 

18.00 

6.96 

6.96 

16.94 

6.55 

6.55 

0.00 

0.00 

0.00 

21.25 

8.21 

8.21 

21.00 

8.12 

8.12 

12.00 

5.22 

NA 

0.00 

0.00 

0.00 

32.49 

14.60 

NA 

19.88 

9.18 

NA 

19.83 

9.2S 

NA 

18.04 

8.99 

NA 

10.82 

6.60 

NA 

7.23 

7.67 

NA 

1.96 

0.66 

NA 

0.76 

0.26 

2.68 

7.83 

9.40 

NA 

10.50 

10.55 

NA 

5.55 

3.31 

NA 

5.85 

5.00 

NA 

3.02 

1.06 

NA 

6.04 

2.45 

NA 

6.35 

2.66 

NA 

9.06 

3.45 

NA 

7.56 

3.08 

NA 

8.56 

3.42 

NA 

4.88 

1.83 

NA 

5.18 

2.15 

NA 

11.09 

5.03 

NA 

11.94 

5.32 

NA 

14.23 

6.11 

NA 

12.58 

5.56 

NA 

0.00 

0.00 

0.00 

13.58 

6.70 

NA 

14.68 

7.06 

NA 

18.82 

8.61 

NA 

18.78 

8.49 

NA 

20.64 

9.15 

NA 

9.11 

3.10 

NA 

15.62 

8.50 

NA 

27.81 

12.93 

NA 

23.03 

11.02 

NA 

30.24 

13.68 

NA 

18.80 

8.90 

NA 

16.44 

8.01 

NA 

15.91 

8.51 

NA 

19.12 

9.66 

NA 

18.48 

9.44 

NA 

21.34 

10.43 

1^ 

25.85 

11.95 

NA 

Non- 

Fadlity 

PE  RVUs 


Mal- 
practice 
RVUs 


0.65 

0.17 

0.86 

0.75 

2.29 

3.60 

3.18 

3.47 

0.00 

3.96 

8.13 

6.93 

0.97 

1.25 

1.71 

3.11 

1.22 

0.85 

0.85 

0.00 

0.85 

0.85 

0.85 

0.00 

1.82 

1.70 

1.60 

1.24 

0.85 

0.33 

0.09 

0.03 

0.36 

0.47 

0.24 

0.29 

0.30 

0.42 

0.30 

0.74 

0.35 

0.38 

0.49 

0.49 

1.13 

1.21 

1.44 

1.29 

0.00 

1.16 

1.25 

1.61 

1.60 

1.77 

0.46 

1.40 

3.00 

1.98 

2.67 

1.59 

1.41 

1.37 

1.63 

1.59 

1.82 

2.21 


Gk)bal 


090 
000 
090 
090 
090 
090 
090 
090 
XXX 
XXX 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
010 
YYY 
090 
090 
090 
090 
080 
090 
000 
000 
090 
090 
010 
090 

zzz 

000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


CPTV 
HCPCS2 


47765 

47780 

47785 

47800 

47801 

47802 

47900 

47999 

48000 

48001 

48005 

48020 

48100 

48102 

48120 

48140 

48145 

48146 

48148 

48150 

48152 

48153 

48154 

48155 

48160 

48180 

48400 

48500 

48510 

48511 

48520 

48540 

48545 

48547 

48550 

48554 

48556 

48999 

49000 

49002 

49010 

49020 

49021 

49040 

49041 

49060 

49061 

49062 

49080 

49061 

49065 

49180 

49200 

49201 

49215 

49220 

49250 

49255 

49320 

49321 

49322 

49323 

49329 

49400 

49420 

49421 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
X 
R 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 


Description 


Fuse  liver  ducts  &  bowel  

Fuse  bile  duds  and  bowel 

Fuse  bile  duds  and  bowel 

Reconstrudion  of  bile  duds  

Placement,  bile  dud  support  .... 

Fuse  liver  dud  &  intestine  

Suture  bile  dud  injury  

Bile  trad  surgery  procedure  

Drainage  of  abdomen  

Placement  of  drain,  pancreas  ... 

Resed/debride  pancreas  

Removal  of  pancreatic  stone* .... 

Biopsy  of  pancreas,  open  

Needle  biopsy,  pancreas  

Removal  of  pancreas  lesion  

Partial  removal  of  pancreas 

Partial  removalof  pancreas 

Pancreatedomy  

Removal  of  pancreatic  dud 

Partial  removal  of  pancreas 

Pancreatedomy  

Pancreatedomy  

Pancreatedomy  

Removal  of  pancreas » 

Pancreas  removalAransplant  .... 

Fuse  pancreas  and  bowel  

Injedion,  intraop  add-on  

Surgery  of  pancreatic  cyst  ..> 

Drain  pancreatic  pseudocyst  .... 
Drain  pancreatic  pseudocyst  .... 
Fuse  pancreas  cyst  and  bowel  . 
Fuse  pancreas  cyst  and  bowel  . 

Pancreatonliaphy 

Duodenal  exclusion 

Donor  pancreatedomy 

Transpl  allograft  pancreas  

Removal,  allograft  pancreas 

Pancreas  surgery  procedure  .... 

Exploration  of  abdomen 

Reopening  of  abdomen  

Exploration  behind  abdomen  .... 

Drain  atxjominal  abscess  

Drain  abdominal  abscess  

Drain,  open,  abdom  abscess  ... 
Drain,  percut,  abdom  abscess  . 
Drain,  open,  retrop  atiscess  .... 

Drain,  percut,  retroper  at>sc 

Drain  to  peritoneal  cavity 

Pundure,  peritoneal  cavity  

Removal  of  abdominal  fluid  

Remove  abdomen  foreign  body 

Biopsy,  abdominal  mass 

Removal  of  abdominal  lesion  .. 
Removal  of  atxJominal  lesion  .. 

Excise  sacral  spine  tumor 

Multiple  surgery,  abdomen  

Excision  of  umbilicus  

Removal  of  omentum 

Diag  laparo  separate  proc  

Laparoscopy,  biopsy  

Laparoscopy,  aspiration 

Laparo  drain  lymphocele  

Laparo  proc,  abdm/per/oment  . 

Air  injection  into  abdomen  

Insert  abdominal  drain  

Insert  abdominal  drain  


Physician 
'  Work 

Fadlity 
PE  RVUs 

Non- 
Facility 

Mal- 
practice 

Global 

RVUs  3 

PE  RVUs 

RVUs 

24.88 

12.51 

NA 

2.18 

090 

26.50 

12.20 

NA 

2.27 

090 

31.18 

14.52 

NA 

2.69 

090 

23.30 

,       11.13 

NA 

1.95 

090 

15.17 

10.14 

NA 

0.69 

090 

21.55 

11.18 

NA 

1.84 

090 

19.90 

9.97 

NA 

1.65 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

28.07 

12.48 

NA 

1.32 

090 

35.45 

14.75 

NA 

1.90 

090 

42.17 

17.00 

NA 

2.26 

090 

15.70 

7.43 

NA 

1.36 

090 

12.23 

6.85 

NA 

1.08 

090 

4.68 

2.42 

9.14 

0.20 

010 

15.85 

7.39 

NA 

1.35 

090 

22.94 

10.51 

NA 

2.12 

090 

24.02 

11.23 

NA 

2.25 

090 

26.40 

13.36 

NA 

2.43 

090 

17.34 

9.00 

NA 

1.61 

090 

48.00 

21.41 

NA 

4.43 

090 

43.75 

20.45 

NA 

4.07 

090 

47.89 

21.63 

NA 

4.40 

090 

44.10 

20.38 

NA 

4.10 

090 

24.64 

13.60 

NA 

2.30 

090 

0.00 

0.00 

0.00 

0.00 

XXX 

24.72 

10.89 

NA 

2.24 

090 

1.95 

0.67 

fMA 

0.10 

ZZZ 

15.28 

7.28 

NA 

1.35 

090 

14.31 

7.49 

NA 

1.07 

090 

4.00 

3.71 

NA 

0.17 

000 

15.59 

7.23 

NA 

1.41 

090 

19.72 

8.63 

NA 

1.82 

090 

18.18 

8.71 

NA 

•     1.61 

090 

25.83 

10.77 

NA 

2.30 

090 

0.00 

0.00 

0.00 

0.00 

XXX 

34.17 

11.94 

NA 

3.30 

090 

15.71 

8.46 

NA 

1.52 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

11.68 

6.07 

NA 

1.17 

090 

10.49 

5.96 

NA 

1.06 

090 

12.28 

6.93 

NA 

1.22 

090 

22.84 

11.43 

NA 

1.31 

090 

3.38 

5.31 

NA 

0.16 

000 

13.52 

8.15 

NA 

0.84 

090 

4.00 

5.59 

NA 

0.18 

000 

15.86 

9.57 

NA 

0.77 

090 

3.70 

5.64 

NA 

0.17 

000 

11.36 

7.04 

NA 

1.08 

090 

1.35 

0.47 

4.45 

0.07 

000 

1.26 

0.58 

3.10 

0.06 

000 

12.14 

6.44 

NA 

0.88 

090 

1.73 

0.59 

8.56 

0.08 

000 

10.25 

6.32 

NA 

0.89 

090 

14.84 

8.63 

NA 

1.44 

090 

33.50 

14.71 

NA 

248 

090 

14.88 

7.65 

NA 

1.51 

090 

8.35 

5.09 

NA 

0.84 

090 

11.14 

6.50 

NA 

1.12 

090 

5.10 

3.00 

NA 

0.50 

010 

^       5.40 

3.03 

NA 

0.53 

010 

5.70 

3.46 

NA 

0.57 

010 

9.48 

4.15 

NA 

0.88 

090 

0;00 

0.00 

0.00 

0.00 

YYY 

1.88 

0.80 

NA 

0.11 

000 

2.22 

0.96 

NA 

0.13 

000 

5.54 

3.96 

f^ 

0.55 

090 

'  OPT  codM  MKl  dMCflpliorw  only  •>•  oopyrtoM  2001  Ainwlcv  MadM /UMxMon.  M  Rl^ 
^CopyrtgM  19M  AiTMrtcan  Oanial  AMOdMon.  Al  rtghM  raMfvad  ((X>11O-OOe90). 
>  *lndicaMt  RVUs  •(•  not  uM  tor  MatfcM*  payniarM 
«  PE  RVUs  ■  PradiM  EnwnM  nalallM  VakM  UniH. 


'  CPT  codM  and  daacriplions  only  ara  oopyrtghl  2001  Amarican  Madical  Association.  All  HigMs  Rasafvad.  AppUcaUa  FARSrtJFARS  Apply. 
'CopyrigM  1904  Amarican  Oamal  Association.  All  rights  rasarvad  (DOi  10-09999). 
>+lndicalas  RVUs  are  not  uaa  for  Madicata  payments 
'  PE  RVUs  •  Ptadica  E^iansa  Ralativa  Vahia  Units. 
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CPTV 
HCPCS2 


49422 

49423 

49424 

49425 

49426 

49427 

49428 

49429 

49491 

49492 

49495 

49496 

49500 

49501 

49505 

49507 

49520 

49521 

49525 

49540 

49550 

49553 

49555 

49557 

49560 

49561 

49565 

49566 

49568 

49570 

49572 

49580 

49582 

49585 

49587 

49590 

49600 

49605 

49606 

49610 

49611 

49650 

49651 

49659 

49900 

49905 

49906 

49999 

50010 

50020 

50021 

50040 

50045 

50060 

50065 

50070 

50075 

SOOBO 

50081 

50100 

50120 

50125 

50130 

50135 

50200 

50205 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Remove  perm  cannuta/catheter 
Exchange  drainage  cattieter  .... 

Assess  cyst,  contrast  inject  

Insert  abdomen-venous  drain  .. 
Revise  abdomen-venous  shunt 

Injection,  abdominal  shunt  

Ligation  of  shunt  

Removal  of  shunt 

Repairing  hem  premie  reduc  ... 
Rpr  ing  hem  premie,  blocked  .. 

Rpr  ing  hernia  baby,  reduc  

Rpr  ing  hernia  baby,  blocked  ... 

Rpr  ing  hernia,  init,  reduce  

Rpr  ing  hernia,  init  btocked 

Rpr  i/hem  init  reduoS  yr 

Rpr  i/T>em  init  bk)ck>5  yr 

Rerepair  ing  hernia,  reduce 

Rerepair  ing  hernia,  bkxked  .... 

Repair  ing  hernia,  sliding 

Repair  lumbar  hernia  

Rpr  fem  hernia,  init,  reduce  

Rpr  fem  hernia,  init  blocked 

Rerepair  fem  hemia,  reduce  .... 
Rerepair  fem  hemia,  btocked  .. 

Rpr  ventral  hem  init,  reduc  

Rpr  ventral  hem  init,  block 

Rerepair  ventri  hem,  reduce  .... 

Rerepair  ventri  hem,  btock  

Hemia  repair  w/mesh 

Rpr  epigastric  hem.  reduce  

Rpr  epigastric  hem,  btocked  .... 

Rpr  umbil  hem,  reduc  <5  yr 

Rpr  umbil  hem,  btock  <  5  yr  .... 
Rpr  umbil  hem,  reduc  >  5  yr  ... 
Rpr  umbil  hem,  btock  >  5  yr  .... 

Repair  spigelian  hemia 

Repair  umbiltoal  tosion 

Repair  umbiltoal  lesion 

Repair  umbiltoal  lesion 

Repair  umbilical  leston 

Repair  umbilKal  leston 

Laparo  hemia  repair  initial  

Laparo  hemia  repair  recur 

Laparo  proc,  hernia  repair 

Repair  of  abdominal  wall  

Omental  flap 

Free  omental  flap,  mtorovasc  .. 
Abdomen  surgery  procedure  ... 

Exptoration  of  kidney  

Renal  abscess,  open  drain 

Renal  abscess,  percut  drain  .... 

Drainage  of  kkjr>ey 

Exptoratton  of  kkJney 

Removal  of  ktorwy  stone 

Incision  of  kkJney  

Inciston  of  kkiney  

Removal  of  kklriey  stone  

Removal  of  kidney  storte  

Removal  of  kkiney  stone  

Revise  kkJney  btood  vessels  .. 

Exptoratton  of  ktortey  

Exptore  and  drain  ktoney 

Removal  of  kkiney  stone 

Exptoration  of  kkiney  

Biopsy  of  kkiney 

Btopcy  of  kkiney 


Phystoian 

Work 
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Facility 
PE  RVUs 


Non- 
Facility 
PE  RVUs 


6.25 

2.91 

1.46 

0.68 

0.76 

0.45 

11.37 

6.62 

9.63 

5.86 

0.89 

0.49 

6.06 

3.14 

7.40 

3.43 

11.13 

5.44 

14.03 

6.38 

5.89 

3.56 

8.79 

6.15 

5.48 

3.36 

8.88 

4.47 

7.60 

4.03 

9.57 

6.03 

9.63 

5.37 

11.97 

5.70 

8.57 

4.85 

10.39 

5.56 

8.63 

4.43 

9.44 

4.85 

9.03 

5.18 

11.15 

5.43 

11.57 

5.98 

14.25 

6.55 

11.57 

6.14 

14.40 

6.62 

4.89 

1.71 

5.69 

3.45 

6.73 

3.93 

4.11 

2.98 

6.65 

4.85 

6.23 

4.06 

7.56 

4.17 

8.54 

4.87 

10.96 

6.09 

76.00 

29.96 

18.60 

9.06 

10.50 

6.85 

8.92 

6.43 

6.27 

3.26 

8.24 

4.32 

0.00 

0.00 

12.28 

6.64 

6.55 

2.35 

0.00 

0.00 

0.00 

0.00 

10.98 

6.94 

14.66 

13.99 

3.38 

10.10 

14.94 

11.72 

15.46 

8.34 

19.x 

9.74 

20.79 

7.87 

20.32 

10.14 

25.34 

12.28 

14.71 

10.81 

21.80 

12.93 

16.09 

9.79 

15.91 

8.66 

16.52 

8.76 

17.29 

9.00 

19.18 

9.65 

2.63 

0.93 

11.31 

6.41 

NA 
NA 
NA 
NA 
NA 
NA 
NA 

r^A 

NA 
NA 
NA 
t4A 
NA 
NA 
4.50 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
t^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 

0.00 

NA 

NA 

0.00 

0.00 

NA 

NA 

t^ 

NA 

NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Mal- 

Practtoe 

RVUs 


0.63 

0.07 

0.03 

1.21 

0.93 

0.05 

0.31 

0.81 

1.00 

1.42 

0.55 

0.89 

0.46 

0.76 

0.65 

0.83 

0.84 

1.04 

0.74 

0.90 

0.75 

0.83 

0.79 

0.97 

1.00 

1.23 

1.00 

1.24 

0.50 

0.50 

0.58 

0.34 

0.57 

0.53 

0.65 

0.74 

1.13 

2.57 

2.22 

0.77 

0.65 

0.64 

0.84 

0.00 

1.23 

0.61 

0.00 

0.00 

0.79 

0.80 

0.15 

0.82 

1.06 

1.14 

1.13 

1.20 

1.51 

0.86 

1.30 

1.64 

1.04 

1.07 

1.04 

1.18 

0.12 

0.94 


Gtobal 


010 
000 
000 
090 
090 
000 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

YYY 

090 

ZZZ 

090 

YYY 

090 

090 

000 

090 

090 

090 

090 

090 

90 

90 

90 

90 

90 

90 

90 

90 

000 

090 


CPTV 
HCPCS^ 


50220  

50225  

50230  

50234  

50236  

50240 

50280 

50290 

50300 

50320 

50340 

50360 

50365  

50370  

50380 

50390 

50392 

50393 

50394 

50395 

50396  

50398  

50400  

50405 

50500  

50520  ...... 

50525  .-. 

50526  

50540 

50541  

50544  

50545  

50546 

50547  

50548  

50549  

50551  

50553  

50555  

50557  

50559  

50561  

50570  

50572  

50574  

50575  

50576  

50578  

50580  

50590  

50600 

50605  

50610  

50620  

50630  

50650  

50660  

50684  

50686  

50688  

50690  

50700  

50715  

50722  

50725  

50727  


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
X 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Descriptton 


Remove  kidney,  open  

Removal  kidney  open,  complex 
Removal  kidney  open,  radical  .. 

Removal  of  kkiney  &  ureter 

Removal  of  kidney  &  ureter 

Partial  removal  of  kidney  

Removal  of  kidney  leston 

Removal  of  kidr>ey  leston 

Removal  of  donor  kklr>ey 

Removal  of  donor  kkiney 

Removal  of  kklrwy  

Transpiantatton  of  kkiney 

Transplantatton  of  kkiney 

Remove  transplanted  kidney  .... 

Reimplantatkxi  of  kkiney  

Drainage  of  kkiney  leston  

Insert  kklrwy  drain  

Insert  ureteral  tube 

InjectkMi  for  kidney  x-ray 

Create  passage  to  kkiney 

Measure  kidney  pressure  

Change  kidney  tube 

Reviston  of  kidney/ureter  

Reviston  of  kklney/ureter 

Repair  of  kidney  wound  

Ctose  kidney-skin  fistula  

Repair  renal-abdomen  fistula  .... 
Repair  renal-abdomen  fistula  .... 
Revision  of  horseshoe  kidney  ... 

Laparo  ablate  renal  cyst  

Laparoscopy,  pyeloplasty  

Laparo  radtoal  nephrectomy  

Laparoscopk:  nephrectomy 

Laparo  removal  donor  kidney  ... 

Laparo  remove  k/ureter  

Laparoscope  proc,  renal  

Kkiney  endoscopy 

Kidney  endoscopy 

Kkiney  endoscopy  &  bkjpsy  ..... 
Kidney  endoscopy  &  treatment 
Renal  endoscopy/radiotracer  ... 
Kidney  endoscopy  &  treatment 

Kidney  endoscopy 

Kidney  endoscopy 

Kidney  endoscopy  &  btopsy  .... 

Kidney  endoscopy 

Kidney  endoscopy  &  treatment 
Renal  endoscopy/radtotracer  ... 
Kidney  endoscopy  &  treatment 
Fragmenting  of  kidney  stone  ... 

Exptoration  of  ureter  

Insert  ureteral  support 

Removal  of  ureter  stone  

Removal  of  ureter  stone  

Removal  of  ureter  stone  

Removal  of  ureter  

Removal  of  ureter  

Injectton  for  ureter  x-ray 

Measure  ureter  pressure  

Change  of  ureter  tube 

Injectton  for  ureter  x-ray 

Revision  of  ureter 

Release  of  ureter  

Release  of  ureter 

Release/revise  ureter 

Revise  ureter 


Physician 
Wort( 

Facility 
PE  RVUs 

Non- 
Facility 

Mal- 
Pradtoe 

Gtobal 

RVUs  3 

PE  RVUs 

RVUs 

17.15 

9.07 

NA 

1.16 

090 

20.23 

10.03 

NA 

1.26 

090 

22.07 

10.63 

NA 

1.35 

090 

22.40 

10.73 

NA 

1.37 

090 

24.86 

13.88 

NA 

1.50 

090 

22.00 

13.00 

NA 

1.36 

090 

15.67 

8.51 

NA 

0.99 

090 

14.73 

8.12 

NA 

1.11 

090 

0.00 

0.00 

0.00 

0.00 

XXX 

22.21 

10.50 

NA 

1.78 

090 

12.15 

9.21 

NA 

1.15 

090  i 

31.53 

17.47 

NA 

2.97 

090 

36.81 

20.98 

NA 

3.51 

090 

13.72 

9.73 

NA 

1.26 

090 

20.76 

13.71 

NA 

1.80 

090 

1.96 

0.66 

NA 

0.09 

000 

3.38 

1.14 

NA 

0.15 

000 

4.16 

1.40 

NA 

0.18 

000 

0.76 

0.26 

2.56 

0.04 

000 

3.38 

1.14 

NA 

0.16 

000 

2.09 

0.88 

NA 

0.10 

000 

1.46 

0.49 

1.16 

0.07 

000 

19.50 

9.78 

UA 

1.21 

090 

23.93 

12.43 

NA 

1.45 

090 

19.57 

11.28 

NA 

1.45 

090 

17.23 

10.89 

NA 

1.26 

090 

22.27 

12.57 

NA 

1.51 

090 

24.02 

13.52 

UA 

1.62 

090 

19.93 

10.21 

NA 

1.28 

090 

16.00 

6.62 

r^ 

0.99 

090 

22.40 

8.78 

NA 

1.41 

090 

24.00 

9.38 

NA 

1.53 

090 

20.48 

8.20 

NA 

1.37 

090 

25.50 

10.89 

NA 

2.04 

090 

24.40 

9.43 

NA 

1.49 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

5.60 

1.84 

4.78 

0.33 

000 

5.99 

2.01 

18.21 

0.35 

000 

6.53 

2.17 

18.94 

0.38 

000 

662 

2.18 

19.70 

0.39 

000 

6.78 

2.39 

NA 

0.27 

000 

7.59 

2.51 

17.36 

0.44 

000 

9.54 

3.14 

NA 

0.56 

000 

10.35 

3.43 

NA 

0.64 

000 

11.02 

3.66 

NA 

0.65 

000 

13.96 

4.60 

NA 

0.84 

000 

»    10.99 

3.61 

NA 

0.66 

000 

11.35 

3.80 

UA 

0.67 

000 

11.86 

3.91 

NA 

0.70 

000 

9.09 

5.18 

10.34 

0.54 

090 

15.84 

8.68 

NA 

0.99 

090 

15.46 

8.69 

NA 

1.13 

090 

15.92 

8.92 

NA 

1.08 

090 

15.16 

8.28 

NA 

0.91 

090 

14.94 

8.23 

NA 

0.90 

090 

17.41 

9.44 

NA 

1.07 

090 

-19.55 

10.16 

NA 

1.19 

090 

0.76 

0.25 

14.87 

0.04 

000 

1.51 

0.67 

5.02 

0.09 

000 

1.17 

1.75 

NA 

0.06 

010 

1.16 

0.39 

15.23 

0.06 

000 

15.21 

9.16 

NA 

0.86 

090 

18.90 

12.01 

NA 

1.68 

090 

16.35 

9.79 

NA 

1.41 

090 

18.49 

10.35 

NA 

1.44 

090 

8.18 

6.48 

NA 

0.51 

090 

'  OPT  oodw  and  d»«w»tton»on<ywcot>yrt»l  2001  Ain>ric^Mrtte«l/UiocMon.A»RlBhlintMivtd.App^ 

*Copyrlghl  1994  Amartcan  Daniil  AwocMlon.  M  rlgMs  r*Mrv«d  (DO11O-O90M). 

> -flndicaMa  RVUs  af«  not  uaa  tor  MadtoaH  paymanM. 

«PE  RVUa  ■  PracBca  Eiyanaa  nuaii  i  VHua  Unti.  . 


'  OPT  codas  and  dasciiptions  only  are  copyright  2001  American  Medical  Association.  All  Rights  Reserved.  Appticabte  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association  All  rights  resen^d  (D01 10-09999) 
>  ♦Indicatas  RVUs  are  not  use  for  Medicate  payments. 
«PE  RVUs  »  Practice  Expense  Relative  Value  Units. 
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CPTV 
HCPCS2 


50728 

50740 

50750 

50760 

50770 

50780 

50782 

50783 

50785 

50600 

50610 

50615 

50620 

50625 

50630 

50640 

50645 

50860 

50900 

50920 

50930 

50940 

50945 

50947 

50948 

50949 

50951 

50953 

50955 

50957 

50959 

50961 

50970 

50972 

50974 

50976 

50978 

^0960 

51000 

51005 

51010 

51020 

51030 

51040 

51045 

51050 

51060 

51065 

51060 

51500 

51520 

51525 

51530 

51535 

51550 

51555 

51565 

51570 

51575 

51580 

51585 

51590 

51595 

51596 

51597 

51600 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Descriptioo 


Revise  ureter 

Fusion  of  ureter  &  kidney  

Fusion  of  ureter  &  Iddney  

Fusion  of  ureters 

SpHdng  of  ureters 

Reimplant  ureter  In  bladder 

Reimptant  ureter  in  bMder  

Reimplant  ureterin  bladder  

Reimplant  ureter  in  bladder  

Implant  ureter  in  bowel  

Fusion  of  ureter  &  bowel  

Urine  shunt  to  intestine 

Construct  bowel  bladder 

Conslnxl  bowel  bladder 

Revise  urine  flow  

Replace  ureter  by  bowel 

Appendico-vesicostomy  

Trarwplant  ureter  to  stdn 

Repair  of  ureter 

Closure  ureter/stcin  fistula  

Closure  ureter/bowel  fishte 

Release  of  ureter 

Laparoecopy  ureterolitt>otomy  .. 

Laparo  new  ureter/bladder 

Laparo  new  ureter/bladder 

Laparoscope  proc.  uielsr 

Endoecopy  of  ureter 

Endoecopy  of  ureter 

Ureter  endoecopy  &  biopey  

Ureter  endoscopy  &  treatmem  . 

Ureter  endoscopy  &  tracer 

Ureter  erxlosoopy  &  treatment . 

Ureter  endoscopy 

Ureter  endoscopy  &  cattwter ... 

Ureter  endoscopy  &  biopsy  

Ureter  endoscopy  8  treatment 

Ureter  endoscopy  A  tracer 

Ureter  endoscopy  &  treatment , 

Drainage  of  bladder  

Drainage  of  bladder 

Drainage  of  bladder 

Incise  &  treat  bladder 

Incise  &  treat  bladder 

Incise  &  drain  bladder , 

Incise  bladder/drain  ureter , 

Removal  of  bladder  stone 

Removal  of  ureter  stone  

Remove  ureter  calculus 

Drainage  of  bladder  abscess  .. 

Removal  of  bladder  cyst 

Removal  of  bladder  lesion  

Removal  of  bladder  lesion 

Removal  of  bladder  lesion 

Repair  of  ureter  lesion  

Partial  removal  of  bladder 

Partial  removal  of  bladder 

Revise  bladder  &  ureter(s) 

Removal  of  bladder 

Removal  of  bladder  &  nodes  .. 
Remove  bladder/revise  tract  .:. 
Removal  of  bladder  &  nodes  .. 
Remove  Madder/revise  tract ... 
Remove  bladder/revise  tract ... 
Remove  Madder/create  pouch 
Removal  of  pelvic  structures  .. 
Injection  for  bladder  x-ray 


'  OPT  oodM  and  dMCXpHon*  onty  aia  oopyft^  2001 
'CopyrtQhC  19M  AfiMricfln  Osniil  AMocMtofv  Al  rtQhIi 
>*lndlcalM  RVUt  an  not  uM  tor  Madtoal*  paynwnlB. 
«  PE  RVU*  •  Pfactm  ExpanM  RataHva  VMua  UnNr 


AnwftcMt  lUMtoM  AMOdaHon.  Al  RIgfaa 


skdan 

forte 

rU83 

FadHty 
PE  RVUs 

Non- 
Facility 
PERVUs 

Mal- 
practice 
RVUs 

Global 

12.02 

8.04 

NA 

0.88 

090 

18.42 

9.43 

NA 

1.49 

090 

19.51 

10.22 

NA 

1.24 

090 

18.42 

9.85 

NA 

1.25 

090 

19.51 

10.15 

NA 

1.25 

090 

18.36 

9.76 

NA 

1.20 

090 

19.54 

11.19 

NA 

1.13 

090 

20.55 

10.83 

NA 

1.35 

090 

20.52 

10.53 

NA 

1.30 

090 

14.52 

9.66 

NA 

0.92 

090 

20.05 

12.42 

NA 

1.78 

090 

19.93 

11.56 

NA 

1.31 

090 

21.89 

11.84 

NA 

1.38 

090 

28.18 

14.82 

NA 

1.81 

090 

31.28 

15.47 

NA 

2.20 

090 

20.00 

11.61 

NA 

1.26 

090 

20.88 

9.92 

NA 

1.26 

090 

15.36 

8.75 

NA 

1.01 

090 

13.62 

7.82 

NA 

0.96 

090 

14.33 

8.38 

NA 

0.84 

090 

18.72 

9.84 

NA 

1.57 

090 

14.51 

8.26 

NA 

1.04 

090 

17.00 

7.27 

NA 

1.15 

090 

24.50 

11.42 

NA 

1.99 

060 

22.50 

10.32 

NA 

1.83 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

5.84 

1.92 

5.17 

0.35 

000 

6.24 

2.06 

18.11 

0.37 

000 

6.75 

2.26 

19.81 

0.38 

000 

6.79 

224 

17.80 

0.40 

000 

4.40 

1.51 

NA 

0.18 

000 

6.05 

1.99 

23.56 

0.35 

000 

7.14 

2.36 

NA 

0.43 

000 

6.89 

2.33 

NA 

0.39 

000 

9.17 

3.02 

t^ 

0.53 

000 

9.04 

2.99 

NA 

0.53 

000 

5.10 

1.74 

NA 

0.30 

000 

6.85 

2.24 

NA 

0.41 

000 

0.78 

0.25 

2.02 

0.05 

000 

1.02 

0.36 

3.30 

0.08 

000 

3.53 

2.31 

4.29 

0.23 

010 

6.71 

5.63 

NA 

0.42 

090 

6.77 

5.75 

NA 

0.42 

090 

4.40 

4.35 

NA 

0.27 

090 

6.77 

5.83 

NA 

0.47 

090 

6.92 

5.14 

NA 

0.42 

090 

8.85 

6.25 

NA 

0.54 

090 

8.86 

6.10 

NA 

0.53 

090 

5.96 

5.61 

NA 

0.35 

090 

10.14 

6.02 

NA 

0.88 

090 

9.29 

6.46 

NA 

0.58 

090 

13.97 

7.90 

NA 

0.85 

090 

12.36 

7.53 

NA 

0.82 

090 

12.57 

8.02 

NA 

0.90 

090 

15.66 

8.47 

NA 

•       1.05 

090 

21.23 

10.71 

NA 

1.37 

090 

21.62 

11.27 

NA 

1.40 

090 

24.24 

12.37 

NA 

1.59 

090 

30.45 

15.00 

NA 

1.88 

090 

31.06 

15.60 

NA 

1.94 

090 

35.23 

16.88 

NA 

2.18 

090 

32.66 

15.61 

NA 

2.01 

090 

37.14 

17.08 

NA 

2.23 

090 

39.52 

18.38 

NA 

2.39 

090 

38.35 

17.94 

NA 

2.49 

090 

0.88 

•  FARS«( 

0.30 

FARS  Apply. 

5.44 

0.04 
> 

000 

(00110-09998). 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCS2 


MOD 


Status 


Description 


Physician 

Work 

RVUs  3 


Facility 
PE  RVUs 


Non- 
Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Global 


51605  . 
51610  . 
51700  . 
51705  . 
51710  . 
51715  . 
51720  . 
51725  . 
51725  . 

51725  . 

51726  . 
51726  . 
51726  . 
51736  . 
51738 
51736 
51741 
51741 
51741 
51772 
51772 
51772 
51784 
51784 
51784 
51785 
51785 
51785 
51792 
51792 
51792 
51795 
51795 
51795 
51797 
51797 
51797 
51800 
51820 
51840 
51841 
51845 
51860 
51865 
51880 
51900 
51920 
51 925 
51940 
51960 
51960 
51990 
51992 
52000 
52001 
52005 
52007 
52010 
52204 
52214 
52224 
52234 
52235 
52240 
522S0 
52260 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Preparation  for  bladder  xray  ... 

Injection  for  bladder  x-ray  

Irrigation  of  bladder 

Cliange  of  bladder  tube 

Change  of  bladder  tube 

Endoscopic  injection/implant .. 
Treatment  of  bladder  lesion  ... 

Simple  cystometrogram  

Simple  cystometrogram  

Simple  cystometrogram  

Complex  cystometrogram 

Complex  cystometrogram  

Complex  cystometrogram 

Urine  flow  measurement 

Urine  flow  measurement 

Urine  flow  measurement 

Electro-uroflowmetry,  first  

Electro-uroflownrwtry,  first  

Electro-uroftowmetry,  first  

Urethra  pressure  profile 

Urethra  pressure  F>rofile  

Urettva  pressure  profile  

Anal/urinary  muscle  study 

Anal/urinary  muscle  study 

Anal/urinary  musde  study 

Anal/urinary  muscle  study 

Anal/urinary  muscle  study 

Anal/urinary  muscle  study 

Urinary  reflex  study 

Urinary  reflex  study 

Urinary  reflex  study 

Urine  voiding  pressure  study  .- 
Urine  voiding  pressure  study  . 
Urine  voiding  pressure  study  . 
Intraabdominal  pressure  test  . 
Intraabdominal  pressure  test  . 
Intraabdominal  pressure  test  . 
Revision  of  bladder/urethra  .... 

Revision  of  urinary  tract 

Attach  bladder/urethra  

Attach  bladder/urethra  

Repair  bladder  neck 

Repair  of  bladder  wound  ....... 

Repair  of  bladder  wound  

Repair  of  bladder  opening  

Repair  bladderAragina  leskxi  . 
Ctose  bladder-uterus  fistula  ... 
Hysterectomy/bladder  repair  .. 
Correction  of  bladder  defect  .. 
Revision  of  bladder  &  bowel  .. 

Construct  t>ladder  openir)g 

Laparo  urethral  suspension  ... 

Laparo  sling  operatkxi  

Cystoscopy 

Cystoscopy,  removal  of  dots  . 
Cystoscopy  &  ureter  catheter 

Cystoscopy  and  biopsy 

Cystoscopy  &  duct  catheter  ... 

Cystoscopy 

Cystoscopy  arKi  treatment 

Cystoscopy  and  treatment  ;.... 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Cystoscopy  and  radiotracer  ... 
Cystoscopy  and  treatment 


0.64 

1.05 

0.88 

1.02 

1.49 

3.74 

1.96 

1.51 

1.51 

0.00 

1.71 

1.71 

0.00 

0.61 

0.61 

0.00 

1.14 

1.14 

0.00 

1.61 

1.61 

0.00 

1.53 

1.53 

0.00 

1.53 

1.53 

0.00 

1.10 

1.10 

0.00 

1.53 

1.53 

0.00 

1.60 

1.60 

0.00 

17.42 

17.89 

10.71 

13.03 

9.73 

12.02 

15.04 

7.66 

12.97 

11.81 

15.58 

28.43 

23.01 

11.36 

12.50 

14.01 

2.01 

2.37 

2.37 

3.02 

3.02 

2.37 

3.71 

3.14 

4.63 

5.45 

9.72 

4.50 

3.92 


0.22 

0.35 

0.29 

0.64 

1.44 

1.25 

0.72 

NA 

0.51 

NA 

NA 

0.57 

NA 

NA 

0.20 

NA 

NA 

0.38 

NA 

NA 

0.57 

NA 

NA 

0.52 

NA 

NA 

0.52 

NA 

NA 

0.43 

NA 

NA 

0.52 

NA 

NA 

0.54 

NA 

9.33 

10.80 

6.69 

8.36 

6.71 

7.73 

8.69 

5.68 

6.12 

7.28 

9.47 

16.03 

12.95 

7.17 

6.51 

6.58 

0.67 

0.95 

0.88 

1.00 

1.00 

0.78 

1.22 

1.04 

1.63 

1.91 

3.34 

1.48 

1.29 


16.06 

15.78 

1.29 

2.10 

4.97 

4.34 

1.64 

5.76 

0.51 

5.25 

4.54 

0.57 

3.96 

1.09 

0.20 

0.88 

1.88 

0.38 

1.50 

4.69 

0.57 

4.12 

3.47 

0.52 

2.95 

3.38 

0.52 

2.86 

3.32 

0.43 

2.89 

4.67 

0.52 

4.15 

4.74 

0.54 

4.20 

NA 

NA 

NA 

NA 

NA 

t4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.35 

NA 

13.07 

NA 

5.55 

6.00 

6.34 

6.22 

NA 

NA 

r^A 

NA 
NA 


0.04 

0.05 

0.05 

0.06 

0.09 

0.24 

0.12 

0.13 

0.10 

0.03 

0.15 

0.11 

0.04 

0.05 

0.04 

0.01 

0.09 

0.07 

0.02 

0.16 

0.12 

0.04 

0.13 

0.10 

0.03 

0.12 

0.09 

0.03 

0.20 

0.09 

0.11 

0.18 

0.10 

0.08 

0.14 

0.10 

0.04 

1.17 

1.45 

0.87 

1.04 

0.62 

0.89 

1.01 

0.54 

0.87 

0.86 

1.48 

1.97 

1.41 

0.74 

1.02 

0.93 

0.12 

0.32 

0.15 

0.18 

0.18 

0.15 

0.22 

0.18 

0.27 

0.32 

0.58 

0.27 

0.23 


000 
000 
000 
010 
010 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


'  Gin- codaa  a«l  de«»1p«ons  only  ai»  a)pyrio«  2001  Aniark»i  Madka)  Awodalion.  A«  RKjhts  R^ 
*Capyit|^  1994  Amartcan  Danlal  AtaociaMon.  All  rIgMa  taaarvad  (001 10-09999). 
>4«Kaealaa  RVUt  aia  not  uaa  tor  Madicala  paymama. 
«PE  RVUa  •  PiacMoa  Bqsanaa  Ralatlva  Vakja  Una*. 
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CPTV 
HCPCS2 


52265 

52270 

S2275 

52276 

52277 

52281 

52282 

52283 

52285 

52290 

52300 

52301 

52305 

52310 

52315 

52317 

52318 

52320 

52325 

52327 

52330 

52332 

52334 

52341 

52342 

52343 

52344 

52345 

52346 

52347 

52361 

52362 

52353 

52354 

52355 

52400 

52450 

52500 

52510 

52601 

52606 

52612 

52614 

52620 

52630 

52640 

52647 

52648 

52700 

53000 

53010 

53020 

53025 

53040 

53060 

53060 

53065 

53200 

53210 

53215 

53220 

53230 

53235 

53240 

53250 

53260 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Cystoscopy  and  treatment  

Cystoscopy  &  revise  uretttra 

Cystoscopy  &  revise  urethra 

Cystoscopy  arxJ  treatment 

Cystoscopy  and  treatment 

Cystoscopy  artd  treatment 

Cystoscopy,  implant  stent 

Cystoscopy  and  treatment 

Cystoscopy  artd  treatment 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment -. 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Remove  bladder  stone 

Remove  bladder  stone 

Cystoscopy  and  treatment 

Cystoscopy,  stone  removal 

Cystoscopy,  inject  material 

Cystoscopy  and  treatment ^ 

Cystoscopy  arxJ  treatment 

Create  passage  to  tddney 

Cysto  w/ureter  stricture  tx 

Cysto  w/up  stricture  tx  

Cysto  w/renal  stricture  tx  

Cysto/uretero.  stone  remove  

Cysto/urslero  w/up  stricture 

Cystouretero  w/renal  strict 

Cystoscopy,  resect  ducts 

Cystouretro  &  or  pyeloeoope  ~ 

Cyslouretro  w/stone  remove .t 

Cystouretero  w/Wthotrlpey 

Cystouretero  wA)iop6y  

Cystouretero  w/exdse  tumor , 

Cystouretero  w/congen  repr  

Incision  of  prostate 

Revision  c*  bladder  neck  

Dilation  prostatic  urethra 

Prostatectomy  (TUPP) 

ooniroi  posiop  uieeong 

Prostatectomy,  first  stage  

Prostatoctomy.  second  stage  

Remove  residual  prostate 

Remove  prostato  regrowlh  

Reieve  bladder  contracture 

Laser  sugety  of  prostate 

Laser  surgery  of  prostate 

Drainage  of  prosMa 
Indston  of  urethra  ... 
Incision  of  urethra  ... 
Incision  of  urethra  ... 
Incision  of  urethra  .. 
Drairtage  of  urethra 
Drainage  of  urethra  abaoess 
Drainage  of  urinary  laaltage 
Drainage  of  urinary  lealcage 

Biopsy  of  urethra 

Removal  of  urethra  

Removal  of  urethra  

Treatment  of  urethra  lesion 
Removal  of  urettwa  lesion  ... 
Removal  of  urethra  lesion  ... 
Surgsry  tor  urethra  pouch  ... 
Removal  of  urethra  gland  ... 
Treatment  of  uretfwa  lesion 


lidan 
Us  3 

Facility 
PE  RVUs 

Non- 
Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Global 

2.94 

0.97 

3.67 

0.18 

000 

3.37 

1.11 

6.70 

0.20 

000 

4.70 

1.55 

7.22 

0.28 

000 

5.00 

1.65 

7.33 

0.30 

000 

6.17 

2.05 

NA 

0.38 

000 

2.80 

1.04 

14.17 

0.17 

000 

6.40 

2.11 

15.05 

0.38 

000 

3.74 

1.24 

6.62 

0.22 

000 

3.61 

1.19 

6.87 

0.22 

000 

4.59 

1.51 

NA 

0.27 

000 

5.31 

1.75 

NA 

0.32 

000 

5.51 

1.76 

NA 

0.39 

000 

5.31 

1.75 

NA 

0.31 

000 

2.81 

0.99 

3.74 

0.17 

000 

5.21 

1.72 

16.02 

0.31 

000 

6.72 

2.21 

24.56 

0.40 

000 

9.19 

3.03 

NA 

0.54 

000 

4.70 

1.54 

NA 

0.28 

000 

6.16 

2.02 

NA 

0.37 

000 

5.19 

1.73 

NA 

0.32 

000 

5.04 

1.66 

20.27 

0.30 

000 

2.83 

1.04 

18.45 

0.17 

000 

4.83 

1.59 

NA 

0.28 

000 

6.00 

2.32 

NA 

0.37 

000 

6.50 

2.51 

NA 

0.40 

000 

7.20 

2.78 

NA 

0.44 

000 

7.70 

2.98 

NA 

0.47 

000 

8.20 

3.17 

NA 

0.50 

000 

9.23 

3.57 

NA 

0.57 

000 

5.28 

2.06 

NA 

0.33 

000 

5.86 

1.93 

1^ 

0.36 

000 

6.88 

2.26 

NA 

0.42 

000 

7.97 

2.61 

NA 

0.49 

000 

7.34 

2.42 

NA 

0.45 

000 

8.82 

2.90 

NA 

0.55 

000 

9.68 

5.60 

NA 

0.60 

090 

7.64 

5.01 

NA 

0.46 

090 

8.47 

5.26 

NA 

0.50 

090 

6.72 

4.30 

NA 

0.40 

090 

12.37 

6.55 

NA 

0.74 

090 

8.13 

4.68 

NA 

0.49 

090 

7.96 

5.14 

NA 

0.48 

090 

6.84 

4.73 

NA 

0.41 

090 

6.61 

4.66 

NA 

0.39 

090 

7.26 

4.88 

NA 

0.43 

090 

6.62 

4.19 

NA 

0.39 

090 

10.36 

4.72 

57.64 

0.61 

090 

11.21 

6.16 

NA 

0.66 

090 

6.80 

4.78 

NA 

0.41 

090 

2.28 

2.57 

7.30 

0.13 

010 

a64 

4.11 

NA 

0.20 

090 

1.77 

0.66 

4.24 

0.11 

000 

1.13 

0.44 

4.67 

0.07 

000 

6.40 

8.16 

13.49 

0.41 

090 

2.63 

2.81 

6.41 

0.23 

010 

6.29 

8.42 

NA 

0.42 

090 

10.27 

9.71 

NA 

0.67 

090 

2.S0 

0.94 

5.53 

0.17 

000 

12.57 

7.96 

NA 

0.81 

060 

15.58 

SJS» 

NA 

0.93 

090 

7.00 

5.50 

NA 

0.44 

090 

9.58 

6.27 

NA 

0.60 

090 

10.14 

6.41 

NA 

0.60 

090 

6.45 

5.22 

NA 

0.42 

090 

5.89 

4.52 

NA 

0.35 

090 

2.96 

2.38 

6.16 

0.23 

010 

^CPToodMand 
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CPTV 
HCPCS2 


53265  

53270  ...>... 

53275  

53400  

53405  

53410  

53415  

53420  

53425  

53430  

53431  

53440  

53442  

53443  

53444  

53445  

53446  

53447  

53448  

53449  

53450  

53460  

53502  

53505  

53510  

53515  

53520  

53600  

53601  

53605  

53620  

53621  

53660  

53661  

53665  

53670  

53675  

53850  

53852  

53853  

53899  

54000  

54001  

54015  

54050  

54055  

54056  

54057  

54060  

54065  

54100  

54105  

54110  

54111  

54112  

54115  

54120  

54125  

54130  

54135  ..... 

54150  

54152  

54160  

54161  

54162  

54163  


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Treatment  of  urethra  lesion  

Removal  of  urethra  gland  

Repair  of  urethra  defect' 

Revise  urethra,  stage  1  

Revise  urethra,  stage  2  

Reconstruction  of  urethra 

Reconstruction  of  urethra  

Reconstruct  urethra,  stage  1  .. 
Reconstruct  urethra,  stage  2  .. 

Reconstruction  of  urethra  

Reconstruct  urethra/bladder  ... 

Correct  bladder  function  ...'. 

Remove  perineal  prosthesis  ... 

Reconstruction  of  urethra  

Insert  tandem  cuff  

Insert  uro/ves  nci(  sphincter .... 

Remove  uro  sphincter 

Remove/replace  ur  sphincter  .. 
Remov/repic  ur  sphlnctr  comp 

Repairuro  sphincter  

Revision  of  urethra 

Revision  of  urethra 

Repair  of  urethra  Injury  

Repair  of  urethra  injury  

Repair  of  urethra  Injury  

Repair  of  urethra  Injury 

Repair  of  urethra  defect 

Dilate  urethra  stricture  

Dilate  urethra  stricture  

Dilate  urethra  stricture  

Dilate  urethra  stricture  

Dilate  urethra  stricture  ...• 

Dilation  of  urethra  ...-. 

Dilation  of  urethra  

Dilation  of  urethra  

Insert  urinary  catheter 

Insert  urinary  catheter 

Prostatic  microwave  thermotx 

Prostatic  rf  thermotx 

Prostatic  water  thermother 

Urology  surgery  procedure  .... 

Slitting  of  prepuce  

Slitting  of  prepuce  

Drain  penis  lesion  

Destruction,  penis  lesion(s)  ... 
Destruction,  penis  leslon(s)  ... 
Cryosurgery,  penis  lesion(s)  .. 
Laser  surg,  penis  leslon(s)  .... 

Excision  of  penis  leslon(s)  

Destruction,  penis  lesion(s)  ... 

Biopsy  of  f)enis  

Biopsy  of  penis  

Treatment  of  penis  lesion  

Treat  penis  lesion,  graft  

Treat  penis  lesion,  graft 

Treatment  of  penis  lesion  

Partial  removal  of  penis  

Removal  of  penis  

Remove  penis  &  nodes  

Remove  penis  &  nodes  

Circumcision 

Circumcision 

Circumcision  : 

Circumcision '.... 

Lysis  penll  circumcis  lesion  .. 
Repair  of  circumcision  


Physician 

Wori( 

RVUs  3 


Facility 
PE  RVUs 


3.12 
3.09 
4.53 
12.77 
14.48 
16.44 
19.41 
14.08 
15.96 
16.34 
19.89 
12.34 
8.27 
19.89 
13.40 
14.06 
10.23 
13.49 
21.15 
9.70 
6.14 
7.12 
7.63 
7.63 
10.11 
13.31 
8.68 
1.21 
0.98 
1.28 
1.62 
1.35 
0.71 
0.72 
0.76 
0.50 
1.47 
9.45 
9.88 
4.14 
0.00 
1.54 
2.19 
5.32 
1.24 
1.22 
1.24 
1.24 
1.93 
2.42 
1.90 
3.50 
10.13 
13.57 
15.86 
6.15 
9.97 
13.53 
20.14 
26.36 
1.81 
2.31 
2.48 
3.27 
3.00 
3.00 


Non- 
Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Global 


2.35 
2.57 
3.32 
7.88 
8.18 
8.95 
9.29 
8.69 
9.02 
9.09 
6.77 
7.99 
5.96 
11.28 
6.47 
8.52 
8.33 
7.71 
12.09 
6.55 
4.99 
5.35 
5.72 
5.48 
6.72 
7.44 
5.95 
0.44 
0.39 
0.42 
0.61 
0.51 
0.32 
0.30 
0.26 
0.17 
0.56 
4.35 
4.52 
3.02 
0.00 
1.47 
2.09 
3.15 
0.49 
1.41 
0.54 
1.37 
1.61 
2.16 
Q.74 
2.13 
7.97 
9.09 
9.98 
6.70 
7.93 
9.12 
11.59 
13.71 
1.91 
1.73 
1.80 
2.04 
2.86 
2.48 


6.51 
6.50 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
6.77 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.15 
1.28 
NA 
1.86 
1.94 
1.19 
1.18 
NA 
1.71 
2.57 
80.16 
71.41 
52.92 
0.00 
5.71 
6.34 
7.41 
2.66 
6.46 
2.88 
2.94 
5.47 
5.35 
3.54 
6.53 
NA 
NA 
NA 
11.15 
NA 
NA 
NA 
NA 
6.79 
NA 
5.76 
IMA 
NA 
NA 


0.20 

0.21 

0.28 

0.85 

0.91 

0.99 

1.16 

0.90 

0.97 

1.01 

1.25 

0.73 

0.55 

1.25 

0.79 

0.84 

0.61 

0.79 

1.27 

0.57 

0.37 

0.43 

0.50 

0.46 

0.60 

0.83 

0.53 

0.07 

0.06 

0.08 

0.10 

0.08 

0.04 

0.04 

0.05 

0.03 

0.09 

0.56 

0.58 

0.38 

0.00 

0.10 

0.14 

0.33 

0.07 

0.07 

0.06 

0.08 

0.12 

0.13 

0.10 

0.21 

0.60 

0.79 

0.94 

0.39 

0.60 

0.81 

1.19 

1.58 

0.17 

0.16 

0.16 

0.20 

0.18 

0.18 


010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
YYY 
010 
010 
010 
010 
010 
010 
010 
010 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
010 
010 
010 


'  OPT  codM  and  dwcriptions  only  are  copyright  2001  American  Medical  Association  All  Rights  Reserved.  AppbcaWe  FARS/DFARS  Apply. 
'Copyright  1994 Vkmerican  Dental  Association  All  rights  resen/ed  (D0 11 0-09999). 
3  ^Indicates  RVUs  are  not  use  lor  Medicate  payn>ents. 
«PE  RVUs  •  Practice  Expense  Relative  Value  Units. 
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CPTV 
HCPCS* 


MOO 


Status 


Description 


•hysician 

Work 

RVUs  3 

Facility 
PE  RVUs 

Non- 
Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Global 

2.50 

2.31 

NA 

0.15 

010 

1.06 

0.37 

2.79 

0.06 

010 

7.93 

7.15 

NA 

0.47 

090 

2.42 

1.00 

2.04 

0.15 

000 

1.34 

0.44 

NA 

0.08 

000 

2.04 

0.81 

2.22 

0.14 

000 

1.19 

0.40 

1.18 

0.07 

000 

1.31 

NA 

1.81 

0.13 

000 

1.31 

0.44 

0.44 

0.08 

000 

0.00 

NA 

1.37 

0.05 

000 

2.22 

NA 

2.98 

0.16 

000 

2.22 

0.73 

0.73 

0.14 

000 

0.00 

NA 

2.25 

0.02 

000 

10.41 

8.80 

NA 

0.64 

090 

12.49 

9.94 

NA 

0.74 

090 

11.83 

9.73 

NA 

0.70 

090 

13.57 

10.21 

NA 

0.81 

090 

16.82 

11.88 

NA 

1.00 

090 

11.25 

9.24 

NA 

1.15 

090 

13.01 

9.22 

NA 

0.77 

■090 

16.31 

11.70 

NA 

1.03 

090 

15.72 

11.09 

NA 

0.93 

090 

15.65 

11.10 

NA 

0.92 

090 

17.08 

11.23 

NA 

1.01 

090 

20.04 

14.98 

NA 

1.90 

090 

8.91 

8.11 

NA 

0.72 

090 

15.94 

10.79 

NA 

1.10 

090 

17.15 

12.23 

NA 

1.02 

090 

24.74 

15.37 

NA 

1.62 

090 

11.93 

8.57 

NA 

0.72 

090 

13.18 

10.08 

NA 

1.16 

090 

15.39 

12.00 

NA 

0.71 

090 

21.61 

14.40 

NA 

1.28 

090 

8.99 

6.37 

NA 

0.53 

090 

10.28 

7.1& 

NA 

0.61 

090 

9.21 

7.43 

NA 

0.55 

090 

13.43 

8.27 

NA 

0.80 

090 

12:10 

6.02 

NA 

0.80 

09C 

13.34 

9.03 

NA 

0.80 

090 

12.75 

6.37 

NA 

0.80 

090 

12.20 

8.59 

NA 

0.73 

090 

15.50 

7.27 

NA 

0.80 

090 

16.00 

,          8.77 

NA 

0.80 

090 

8.20 

^          5.24 

NA 

0.55 

090 

10.87 

6.79 

NA 

0.55 

090 

14.19 

7.71 

NA 

0.55 

090 

11.42 

8.47 

NA 

0.72 

090 

10.15 

7.94 

NA 

0.60 

090 

6.12 

6.09 

NA 

0.36 

090 

0.00 

0.00 

0.00 

0.00 

090 

1.12 

0.47 

1.06 

0.07 

000 

1.31 

0.44 

6.32 

0.08 

000 

3.46 

2.66 

NA 

0.21 

010 

5.45 

3.90 

NA 

0.35 

090 

8.58 

5.01 

NA 

0.56 

090 

5.23 

3.64 

NA 

0.33 

090 

9.50 

6.00 

NA 

0.62 

090 

8.58 

5.30 

NA 

0.53 

090 

12.16 

7.26 

NA 

0.83 

090 

7.78 

4.77 

NA 

0.49 

090 

11.13 

6.79 

NA 

0.79 

090 

7.01 

4.26 

NA 

0.45 

090 

4.90 

3.17 

NA 

0.31 

010 

■   6.90 

4.26 

NA 

0.49 

090 

11.45 

7.08 

NA 

0.81 

090 

5.11 

3.51 

NA 

0.35 

090 

54164 
54200 
54205 
54220 
54230 
54231 
54235 
54240 
54240 
54240 
54250 
54250 
54250 
54300 
54304 
54306 
54312 
54316 
54318 
54322 
54324 
54326 
54328 
54332 
54336 
54340 
54344 
54348 
54352 
54360 
54380 
54385 
54390 
54400 
54401 
54402 
54405 
54406 
54407 
54408 
54409 
54410 
54411 
54415 
54416 
54417 
54420 
54430 
54435 
54440 
54450 
54500 
54505 
54510 
54512 
54520 
54522 
54530 
54535 
54550 
54560 
54600 
54620 
54640 
54650 
54660 


26 
TC 


26 
TC 


Frenulolomy  of  penis  

Treatment  of  penis  lesion 
Treatment  of  penis  lesion 
Treatment  of  penis  lesion 

Prepare  penis  study 

Dyiiamic  cavemosometry 

Penile  injection 

Penis  study  


Penis  study 
Penis  study 
Penis  study 
Penis  study 
Penis  study 

Revision  of  penis  

Revision  of  penis  

Reconstruction  of  urethra  

Reconstruction  of  uretfwa  

Recor^truction  of  urethra  

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Revise  penis/urethra  

Revise  penis/urethra 

Revise  penis/urettna 

Secondary  urethral  surgery  

Secondary  urethral  surgery  

Secondary  urethral  surgery  

Reconstruct  urethra/penis 

Penis  plastic  surgery 

Repair  penis , 

Repair  penis 

Repair  penis  and  bladder  

Insert  semi-rigid  prosthesis 

Insert  self-contd  prosthesis 

Remove  penis  prosthesis  

Insert  multi-comp  penis  pros  .... 
Remove  multi-comp  penis  pros 
Remove  multi-comp  prosthesis 
Repair  multi-comp  penis  pros  ... 

Revise  penis  prosthesis 

Remove/replace  penis  prosth  ... 
Remv/repic  penis  pros,  comp  ... 
Remove  self-contd  penis  pros  .. 
Remv/repI  penis  contain  pros  ... 
Remv/repIc  penis  pros,  compi  .. 

Revision  of  penis  

Revision  of  penis  

Revision  of  penis  

Repair  of  penis 

Preputial  stretching  

Biopsy  of  testis 

Biopsy  of  testis 

Removal  of  testis  lesion 

Excise  lesion  testis  

Removal  of  testis  

Orchiectomy,  partial  

Removal  of  testis  

Extensive  testis  surgery 

Exploration  for  testis  

Exploration  for  testis  

Reduce  testis  torsion  

Suspension  of  testis 

Suspension  of  testis 

Orchiopexy  (Fowler-Stephens)  . 
Revision  of  testis 


<  OPT  codM  and  dMoiptions  only  »•  copyright  2001  Arrwncan  M«dical  Association  AN  Rigtits  Rasetvad.  AppNcabI*  FARS/DfARS  Apply. 
2  Copyrigiit  1994  Amailcan  Oantal  Associalion.  All  rights  rasarved  (0011 0-.O9999). 

3 -flndicalas  RVUs  ara  not  usa  tor  Madicata  paymanls. 

<  PE  RVUs  •  Pradica  Expenaa  Raiative  Valua  Units. 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


54670  .. 
54680  .. 
54690  .. 
54692  .. 

54699  .. 

54700  .. 
54800  .. 
54820  .. 
54830  .. 
54840  .. 

54860  .. 

54861  .. 

54900  .. 

54901  .. 
55000  .. 

55040  .. 

55041  .. 

55060.. 

55100  .. 

55110  .. 

55120  .. 

55150  .. 

55175  .. 

55180  . 

55200  . 

55250  . 

55300  . 

55400  . 

55450  . 

55500  . 

55520  . 

55530  . 

55535  . 

55540  . 

55550  . 

55559  . 

55600  . 

55605  . 

55650  . 

55680  . 

55700  . 

55705  . 

55720  . 

55725  . 

55801  . 

55810  . 

55812  . 

55815  . 

55821  . 

55831  . 

55840  . 

55842 

55845 

55859 

55860 

55862 

55865 

55870 

55873 

55899 

55970 

55980 

56405 

56420 

56440 

56441 


MOD 


Status 


A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

N 

N 

A 

A 

A 

A 


Description 


Repair  testis  injury  

Relocation  of  testis(es)  

Laparoscopy,  orchiectomy  

Laparoscopy,  orchiopexy 

Laparoscope  proc,  testis 

Drainage  of  scrotum  

Biopsy  of  epididymis 

Exploration  of  epididymis  ......... 

Remove  epididymis  lesion 

Remove  epididymis  lesion 

Removal  of  epididymis 

Removal  of  epididymis 

Fusion  of  spermatic  ducts 

Fusion  of  spermatic  ducts 

Drainage  of  hydrocele 

Removal  of  hydrocele  

Removal  of  hydroceles  

Repair  of  hydrocele 

Drainage  of  scrotum  at>scess  .. 

Explore  scrotum  

Removal  of  scrotum  lesion  

Removal  of  scrotum 

Revision  of  scrotum  -. 

Revision  of  scrotum  

Incision  of  sperm  duct 

Removal  of  spemn  duct(s)  

Prepare,  sperm  duct  x-ray 

Repair  of  sperm  duct  

Ligation  of  sperm  duct  

Removal  of  hydrocele  

Removal  of  sperm  cord  lesion 
Revise  spermatic  cord  veins  ... 
Revise  spenmatic  cord  veins  ... 
Revise  hemia  &  sperm  veins  .. 
Laparo  ligate  spermatic  vein  ... 
Laparo  proc,  spermatic  cord  ... 

Incise  sperm  duct  pouch 

Incise  sperm  duct  pouch 

Remove  sperm  duct  pouch 

Remove  spenn  pouch  lesion  .. 

Biopsy  of  prostate  

Biopsy  of  prostate 

Drainage  of  prostate  at)scess  . 
Drainage  of  prostate  abscess  . 

Removal  of  prostate 

Extensive  prostate  surgery  

Extensive  prostate  surgery  

Extensive  prostate  surgery  

Removal  of  prostate 

Retnoval  of  prostate 

Extensive  prostate  surgery  

Extensive  prostate  surgery  .... 

Extensive  prostate  surgery  

Percut/needle  insert,  pros 

Surgical  exposure,  prostate  ... 
Extensive  prostate  surgery  .... 
Extensive  prostate  surgery  .... 

Electroejaculation 

Cryoablate  prostate 

Genital  surgery  procedure  

Sex  transformation,  M  to  F  .... 
Sex  transfomiation,  F  to  M  .... 

I  &  D  of  vulva/perineum  

Drainage  of  gland  abscess  .... 

Surgery  for  vulva  lesion  

Lysis  of  labial  lesion(s)  


Physician 

Worit 

RVUs  3 


Facility 
PE  RVUs 


6.41 
12.65 
10.96 
12.88 
0.00 
3.43 
2.33 
5.14 
5.38 
5.20 
6.32 
8.90 
13.20 
17.94 
1.43 
5.36 
7.74 
5.52 
2.13 
5.70 
5.09 
7.22 
5.24 
10.72 
4.24 
3.29 
3.51 
8.49 
412 
5.59 
6.03 
5.66 
6.56 
7.67 
6.57 
0.00 
6.38 
7.96 
11.80 
5.19 
1.57 
4.57 
7.64 
8.68 
17.80 
22.58 
27.51 
30.46 
14.25 
15.62 
22.69 
24.38 
28.55 
12.52 
14.45 
18.39 
22.87 
2.58 
19.47 
0.00 
0.00 
0.00 
1.44 
1.39 
2.84 
1.97 


Non- 
Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


4.19 
7.40 
6.76 
5.66 
0.00 
3.42 
0.79 
3.61 
3.73 
3.67 
4.27 
5.12 
6.63 
8.70 
0.48 
3.45 
4.50 
3.51 
3.68 
3.61 
3.41 
4.62 
3.73 
6.41 
3.15 
3.13 
1.54 
5.30 
2.50 
3.67 
3.70 
3.81 
4.16 
4.26 
3.42 
0.00 
4.30 
5.20 
6.27 
3.89 
0.72 
3.84 
5.95 
6.39 
9.51 
11.51 
13.67 
14.64 
7.99 
8.46 
12.05 
12.69 
13.91 
7.54 
8.27 
9.58 
11.14 
1.02 
10.37 
0.00 
0.00 
0.00 
1.30 
1.29 
2.36 
2.09 


NA 
NA 
NA 
NA 
0.00 
8.49 
6.02 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.18 
NA 
NA 
NA 
9.84 
NA 
NA 
NA 
NA 
NA 
NA 
9.45 
NA 
NA 
7.33 
NA 
NA 
NA 
NA 
NA 
t4A 
0.00 
NA 
NA 
NA 
NA 
4.56 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.97 
NA 
0.00 
0.00 
0.00 
2.48 
2.46 
3.75 
2.68 


Global 


0.41 

0.94 

0.99 

0.87 

0.00 

0.23 

0.14 

0.33 

0.34 

0.31 

0.38 

0.52 

1.34 

1.83 

0.10 

0.35 

0.50 

0.37 

0.15 

0.36 

0.33 

0.47 

0.33 

0.72 

0.25 

0.21 

0.20 

0.50 

0.24 

0.43 

0.56 

0.36 

0.42 

0.74 

0.47 

0.00 

0.38 

0.54 

0.72 

0.31 

0.10 

0.26 

0.44 

0.51 

1.08 

1.35 

1.69 

1.84 

0.85 

0.94 

1.37 

1.48 

1.71 

0.74 

0.82 

1.14 

1.37 

0.14 

1.02 

0.00 

0.00 

0.00 

0.14 

0.13 

0.28 

0.17 


090 
090 
090 
090 
YYY 
010 
000 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
000 
090 
010 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
YYY 
XXX 
XXX 
010 
010 
010 
010 


'  CPT  codes  and  descriptions  only  are  copyright  2001  Amencan  Medical  Association.  Ail  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association.  All  rt^its  resented  (D0110-D9999) 
3  ^Indicates  RVUs  ate  not  use  for  Medicate  paynients. 
*  PE  RVUs  -  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


cptv 

HCPCS2 


56501 
56515 
56605 
56606 
56620 
56625 
56630 
56631 
56632 
56633 
56634 
56637 
56640 
56700 
56720 
56740 
56800 
56805 
56810 
57000 
57010 
57020 
57022 
57023 
57061 
57066 
57100 
57105 
57106 
57107 
57109 
57110 
57111 
57112 
57i20 
57130 
57135 
57150 
57155 
57160 
57170 
57180 
57200 
57210 
57220 
57230 
57240 
57250 
57260 
57265 
57268 
57270 
57280 
57282 
57284 
57287 
57288 
57289 
57291 
57292 
57300 
57305 
57307 
57308 
57310 
57311 


MOD 


Status 


Description 


Destroy,  vulva  lesions,  simp  ... 
Destroy  vulva  lesion/s  compi  .. 

Biopsy  of  vulva/perineum 

Biopsy  of  vulva/perineum 

Partial  removal  of  vulva  

Complete  removal  of  vulva  

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Partial  removal  of  hymen 

Incision  of  hymen 

Remove  vagina  glarMl  lesion  .. 

Repair  of  vagina 

Repair  clitoris  

Repair  of  perineum  

Exploration  of  vagina  

Drainage  of  pelvic  ai>sces8 

Drainage  of  pelvic  fluid  

I  &  d  vaginal  hematoma,  pp  ... 
I  &  d  vag  hematoma,  non-ob  .. 
Destroy  vag  lesions,  simple  .... 
Destroy  vag  lesions,  complex  . 

Biopsy  of  vagina  

Biopsy  of  vagina  ^ 

Remove  vagina  wall,  partial .... 
Remove  vagina  tissue,  part  .... 
Vaginectomy  partial  w/nodes  .. 
Remove  vagina  wall,  complete 
Remove  vagina  tissue,  compI  . 
Vaginectomy  w/nodes,  compi  . 

Closure  of  vagina 

Remove  vagina  lesion  , 

Remove  vagina  lesion  

Treat  vagina  infection  

Insert  uteri  tandems/ovoids 

Insert  pessary/other  device 

Fitting  of  diaphragm/cap  

Treat  vaginal  bleeding  

Repair  of  vagina 

RefMir  vagiria/perineum 

Revision  of  urethra .r.., 

Repair  of  urethral  lesion  

Repair  bladder  &  vagina 

Repair  rectum  &  vagina 

Repair  of  vagina 

Extensive  repair  of  vagina 

Repair  of  bowel  bulge 

Repair  of  bowel  pouch , 

Suspension  of  vagina 

Repair  of  vaginal  prolapse 

Reptur  paravaginal  defect 

Revise/remove  sling  repair  

Repair  bladder  defect  

Repair  bladder  &  vagina 

Construction  of  vagina  

Construct  vagina  with  graft 

Repair  rectum-vagina  fistula  ... 
Repair  rectum-vagina  fistula  ... 

Fistula  repair  &  colostomy  

Fistula  repair,  trar>sperine 

Repair  urethrovaginal  lesion  ... 
Repair  urethrovaginal  lesion  ... 


Physician 

Work 

RVUs  3 


1.53 

2.76 

f.10 

0.55 

7.47 

8.40 

12.36 

16.20 

20.29 

16.47 

17.88 

21.97 

22.17 

2.52 

0.68 

4.57 

3.89 

18.86 

4.13 

2.97 

6.03 

1.50 

2.56 

4.75 

1.25 

2.61 

1.20 

1.69 

6.36 

23.00 

27.00 

14.29 

27.00 

29.00 

7.41 

2.43 

2.67 

0.55 

6.27 

0.89 

0.91 

1.58 

3.94 

5.17 

4.31 

5.64 

6.07 

5.53 

8.27 

11.34 

6.76 

12.11 

15.04 

8.86 

12.70 

10.71 

13.02 

11.58 

7.95 

13.09 

7.61 

13.77 

15.93 

9.94 

6.78 

7.98 


Facility 
PE  RVUs 


1.40 
2.38 
0.49 
0.22 
5.00 
5.95 
7.75 
10.49 
10.33 
9.42 
11.17 
12.85 
12.38 
2.13 
0.57 
2.96 
2.80 
9.36 
2.86 
2.42 
3.92 
0.63 
2.13 
2.98 
1.30 
2.36 
0.51 
2.30 
2.52 
10.53 
12.03 
7.39 
12.47 
12.71 
4.77 
2.18 
2.29 
0.22 
3.67 
0.40 
0.34 
1.51 
3.08 
3.60 
3.48 
4.33 
4.55 
3.95 
5.07 
7.09 
4.43 
6.41 
7.56 
5.32 
7.28 
7.29 
7.03 
6.87 
5.82 
7.23 
4.73 
6.83 
7.56 
5.94 
4.82 
5.44 


Non- 
Facility 
PE  RVUs 


2.42 

3.20 

1.89 

1.67 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.10 

1.81 

3.92 

NA 

NA 

NA 

NA 

NA 

1.63 

NA 

NA 

2.36 

3.06 

1.61 

2.33 

2.52 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.05 

1.05 

NA 

1.13 

1.46 

2.37 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
NA 
NA 
NA 
NA 


Mal- 
practice 
RVUs 


0.15 
0.18 
0.11 
0.06 
0.76 
0.84 
1.23 
1.63 
2.03 
1.66 
1.78 
2.18 
2.26 
0.24 
0.07 
0.37 
0.37 
1.82 
0.41 
0.28 
0.57 
0.15 
0.24 
0.24 
0.13 
0.26 
0.10 
0.17 
0.58 
2.17 
1.97 
1.43 
2.71 
2.19 
0.75 
0.23 
0.26 
0.06 
0.63 
0.09 
0.09 
0.16 
0.38 
0.50 
0.42 
0.50 
0.53 
0.54 
0.83 
1.14 
0.66 
1.17 
1.44 
0.86 
1.17 
0.74 
0.86 
0.95 
0.78 
1.29 
0.70 
1.33 
1.59 
0.91 
0.45 
0.51 


Global 


010 
010 
000 

zzz 

090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
000 
010 
010 
090 
010 
010 
090 
000 
010 
010 
010 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
010 
010 
000 
090 
000 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


CPTV 
HCPCS2 


57320  .. 
57330  .. 
57335  .. 
57400  .. 
57410  .. 
57415  .. 
57452  .. 
57454  .. 
57460  .. 
57500  .. 
57505  .. 

57510  .. 

5751 1  .. 
57513  .. 
57520  .. 
57522  .. 

57530  .. 

57531  .. 
57540  . 
57545  . 
57550  . 

57555  . 

57556  . 
57700  . 
57720  . 
57800  . 
57820  . 
58100  . 
58120  . 
58140  . 
58145  . 
58150  . 
58152  . 
58180  . 
58200  . 
58210  . 
58240  . 
58260  . 

58262  . 

58263  . 
58267  . 
58270  . 
58275  . 
58280  . 
58285  . 
58300 
58301  . 
58321 
58322 
58323 
58340 
58345 
58346 
58350 
58353 
58400 
58410 
58520 
58540 
58550 
58551 
58555 
58558 
58559 
58560 
58561 


MOD 


Status 


Description 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Repair  bladder-vagina  lesion 

Repair  bladder-vagina  lesion  

Repair  vagina 

Dilation  of  vagina  ~ 

Pelvic  examination  

Remove  vaginal  foreign  body  .... 

Examination  of  vagina  

Vagina  examination  &  biopsy  .... 

Cervix  excision 

Biopsy  of  cervix 

Endocervical  curettage  

Cauterization  of  cervix  

Cryocautery  of  cervix  

Laser  surgery  of  cervix  

Conization  of  cervix  

Conization  of  cervix  

Removal  of  cervix  

Removal  of  cervix,  radical  

Removal  of  residual  cervix  

Remove  cervix/repair  pelvis 

Removal  of  residual  cervix  

Remove  cervlx/repalr  vagina  .... 
Remove  cervix,  repair  bowel  .... 

Revision  of  cervix 

Revision  of  cervix 

Dilation  of  cervical  canal  ..: 

D  &  c  of  residual  cervix  

Biopsy  of  uterus  lining  

Dilation  and  curettage 

Removal  of  uterus  lesion  

Removal  of  uterus  lesion  

Total  hysterectomy 

Total  hysterectomy 

Partial  hysterectomy  

Extensive  hysterectomy 

Extensive  hysterectomy  

Removal  of  pelvis  contents 

Vaginal  hysterectomy 

Vaginal  hysterectomy 

Vaginal  hysterectomy 

Hysterectomy  &  vagina  repair  . 
Hysterectomy  &  vagina  repair  . 

Hysterectomy/revise  vagina 

Hysterectomy/revise  vagina 

Extensive  hysterectomy  

Insert  Intrauterine  device  

Remove  Intrauterine  device  

Artificial  Insemination  

Artificial  insemination  

Sperm  washing  

Catheter  for  hysterography  

Reopen  fallopian  tut)e 

Insert  heyman  uteri  capsule  .... 

Reopen  fallopian  tube 

Endometr  ablate,  thermal  

Suspension  of  uterus 

Suspension  of  uterus 

Repair  of  ruptured  uterus 

Revision  of  uterus  

Laparo-asst  vag  hysterectomy  . 
Laparoscopy,  remove  myoma  . 

Hysteroscopy,  dx,  sep  proc  

Hysteroscopy,  biopsy 

Hysteroscopy,  lysis  

Hysteroscopy,  resect  septum  .. 
Hysteroscopy,  remove  myoma 


Physician 

Wort( 

RVUs  3 


Facility 
PE  RVUs 


8.01 
12.35 
18.73 
2.27 
1.75 
2.17 
0.99 
1.27 
2.83 
0.97 
1.14 
1.90 
1.90 
1.90 
4.04 
3.36 
4.79 
28.00 
12.22 
13.03 
5.53 
8.95 
8.37 
3.55 
4.13 
0.77 
1.67 
1.53 
3.27 
14.60 
8.04 
15.24 
20.60 
15.29 
21.59 
28.85 
38.39 
12.98 
14.77 
16.06 
17.04 
14.26 
15.76 
17.01 
22.26 
1.01 
1.27 
0.92 
1.10 
0.23 
0.88 
4.66 
6.75 
1.01 
3.56 
6.36 
12.73 
11.92 
14.64 
14.19 
14.21 
3.33 
4.75 
6.17 
7.00 
10.00 


Non- 
Facility 
PE  RVUs 


5.44 
6.89 
9.30 
1.15 
1.09 
2.13 
0.45 
0.60 
1.16 
0.48 
1.33 
1.61 
0.75 
1.62 
2.90 
2.63 
3.69 
13.79 
6.28 
6.76 
3.95 
5.76 
5.03 
2.64 
3.39 
0.35 
2.34 
0.74 
2.50 
7.13 
5.02 
7.69 
9.88 
7.64 
11.32 
14.24 
19.04 
6.73 
7.48 
8.00 
8.59 
7.25 
7.76 
8.26 
10.93 
0.39 
0.50 
0.36 
0.43 
0.10 
0.33 
1.74 
3.85 
1.17 
2.25 
4.11 
6.68 
6.01 
7.06 
6.91 
6.81 
1.47 
2.07 
2.52 
2.92 
4.02 


Mal- 
practice 
RVUs 


NA 
NA 
NA 
NA 
2.67 
3.64 
1.68 
1.87 
2.14 
2.27 
2.04 
3.26 
2.52 
2.73 
4.43 
3.98 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.22 
2.70 
1.55 
3.99 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.41 
1.61 
0.99 
1.05 
0.55 
12.82 
NA 
NA 
2.11 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.93 
3.52 
2.52 
2.92 
4.02 


0.60 

0.86 

1.66 

0.22 

0.14 

0.19 

0.10 

0.13 

0.28 

0.10 

0.12 

0.18 

0.18 

0.19 

0.41 

0.34 

0.48 

2.46 

1.21 

1.30 

0.55 

0.89 

0.80 

0.33 

0.41 

0.08 

0.17 

0.07 

0.33 

1.46 

0.80 

1.53 

1.52 

1.54 

2.15 

2.91 

3.76 

1.23 

1.42 

1.55 

1.51 

1.37 

1.51 

1.54 

1.88 

0.10 

0.13 

0.10 

0.11 

0.02 

0.08 

0.36 

0.68 

0.10 

0.37 

0.62 

1.09 

1.17 

1.28 

1.44 

1.45 

0.34 

0.49 

0.62 

0.71 

1.02 


Global 


090 
090 
090 
000 
000 
010 
000 
000 
000 
000 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
000 
000 
000 
000 
000 
010 
090 
010 
010 
090 
090 
090 
090 
010 
010 
000 
000 
000 
000 
000 


'  OPT  oodM  and  a«tciit)lMW  only 

'CopyrtgM  19M  Anwrtcwi  Oanlal 

'♦Indtetm  nvu*  ara  not  uM  tor 

«PE  RVU*  ■  Practic*  Expanta  Rataliva  Vakja  UnMt. 


oopynghi  2001  Amarican  Madical  AaaocMlon.  M  RigMt  flaaaivd.  ApplcMa  FARS/DFARS  Apply. 
M  ngMs  raaarvad  (DO11O-O9990). 


'  OPT  codas  and  dascriptions  only  ara  copyright  2001  American  Madical  Association.  AH  RigMs  Hasawad  ApphcaWa  FARSrtJFARS  Apply. 
^Copyright  1994  American  DanUl  Association.  All  rights  reserved  (00110-09999) 
1  ^Indicates  RVUs  ara  not  use  lor  Medicate  payments. 
*  PE  RVUs  »  Practice  Expense  Relative  Value  Units. 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Informatkx*— Continued 


CPTV 
HCPCS2 


MOD 


Status 


Description 


Physician 

Work 

RVUs  3 

Facility 
PE  RVUs 

Non- 
Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Global 

5.21 

2.23 

NA 

0.52 

000 

6.17 

2.54 

2.54 

0.62 

000 

0.00 

0.00 

0.00 

0.00 

YYY 

0.00 

0.00 

0.00 

0.00 

YYY 

5.60 

3.43 

NA 

0.39 

090 

5.00 

3.24 

NA 

0.33 

090 

1.45 

0.59 

NA 

0.07 

777 

3.90 

3.17 

NA 

0.40 

010 

11.29 

5.37 

NA 

1.14 

090 

11.05 

5.32 

NA 

1.12 

010 

11.79 

5.44 

NA 

1.18 

090 

5.60 

3.66 

NA 

0.55 

090 

5.60 

3.69 

NA 

0.56 

090 

12.88 

6.36 

NA 

1.22 

090 

13.74 

6.94 

NA 

1.40 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

12.05 

5.90 

NA 

0.64 

090 

11.36 

5.87 

NA 

1.14 

090 

14.00 

7.14 

NA 

0.59 

090 

14.84 

*7.50 

NA 

1.52 

090 

14.84 

7.15 

NA 

1.51 

090 

13.13 

6.88 

NA 

1.34 

090 

13.97 

7.11 

NA 

1.42 

090 

4.14 

4.49 

4.49 

0.36 

090 

5.88 

3.54 

NA 

0.56 

090 

4.22 

3.43 

NA 

0.29 

090 

10.13 

5.10 

NA 

0.92 

090 

3.38 

2.35 

NA 

0.18 

000 

10.98 

5.87 

NA 

0.62 

090 

5.99 

3.63 

NA 

0.56 

090 

11.36 

5.67 

NA 

0.68 

090 

11.36 

5.63 

NA 

1.14 

090 

7.29 

4.03 

NA 

0.73 

090 

18.43 

9.59 

NA 

1.86 

090 

16.93 

9.15 

NA 

1.55 

090 

22.38 

11.49 

NA 

2.20 

090 

25.01 

12.59 

NA 

2.50 

090 

32.00 

15.15 

NA 

3.20 

090 

35.00 

16.23 

NA 

3.50 

090 

14.65 

8.27 

NA 

1.47 

090 

3.53 

1.66 

8.70 

0.36 

000 

0.00 

0.00 

0.00 

0.00 

000 

3.83 

1.48 

2.25 

0.39 

000 

0.00 

0.00 

0.00 

0.00 

YYY 

1.30 

0.70 

2.05 

0.23 

000 

3.00 

1.33 

NA 

0.23 

000 

3.45 

1.59 

NA 

0.62 

000 

2.20 

1.09 

'    1.61 

0.40 

000 

0.66 

na 

0.81 

0.20 

000 

0.66 

0.27 

0.27 

0.12 

000 

0.00 

NA 

O.M 

0.08 

000 

0.53 

NA 

0.46 

0.12 

000 

0.53 

0.22 

0.22 

0.10 

000 

0.00 

NA 

0.24 

0.02 

000 

1.99 

1.07 

NA 

0.36 

000 

0.89 

0.36 

NA 

0.16 

XXX 

0.74 

0.30 

NA 

0.14 

XXX 

12.35 

6.42 

NA 

2.21 

090 

11.49 

6.23 

NA 

2.06 

090 

11.67 

6.35 

NA 

2.09 

090 

14.22 

^     6.99 

NA 

2.54 

090 

13.88 

7.10 

NA 

2.49 

090 

13.18 

6.70 

NA 

2.36 

090 

5.46 

3.46 

NA 

0.98 

090 

11.67 

6.48 

NA 

1.23 

090 

11.49 

MMaFARaOf 

5.94 

ARSAppty 

NA 

1.41 

090 

58562 
58563 
58578 
58579 
58600 
58605 
58611 
58615 
58660 
58661 
58662 
58670 
58671 
58672 
58673 
58679 
58700 
58720 
58740 
58750 
58752 
58760 
58770 
58800 
58805 
58820 
58822 
58823 
58825 
58900 
58920 
58925 
58940 
58943 
58950 
58951 
58952 
58953 
58954 
58960 
58970 
58974 
58976 

59000 

59001 
59012 
59015 
59020 
59020 
59020 
59025 
59025 
59025 
59030 
59050 
59051 
59100 
59120 
59121 
59130 
59135 
59136 
59140 
59150 
59151 


26 
TC 


26 
TC 


A 
A 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


*  OPT  oodM  and  dMciliNton*  only 
*C<ipyitgM  19M  Anwrtean  Oanlil 
*+4ndkalM  RVU*  »•  not  uM  tor 
«PE  RVUt  -  Practtca  Ejiparaa 


Hysteroscopy,  rentove  fb 

Hysteroscopy,  ablation „ 

Laparo  proc,  uterus , 

Hysteroscope  procedure 

Division  of  fallopian  tube 

Division  of  fallopian  tube „ 

Ligate  oviduct(s)  add-on  

Occlude  fallopian  tube<s) 

Laparoscopy,  tysis  

Laparoscopy,  remove  adnexa  

Laparoscopy,  excise  lesions 

Laparoscopy,  tut>al  cautery , 

Laparoscopy,  tubal  block  

Laparoscopy.  fimbrioplasty  ....^ 

Laparoscopy,  salpingostomy  

Laparo  proc,  oviduct-ovary  

Removal  of  fallopian  tube 

Removal  of  ovary/tut>e(s) 

Revise  fallopian  tube(s)  

Repair  oviduct  

Revise  ovarian  tube<s) 

Remove  tubal  obstruction  

Create  new  tut>ai  openirig 

Drainage  of  ovarian  cyst(s) 

Drainage  of  ovarian  cyst(s) _ 

Drain  ovary  abscess,  open  

Drain  ovary  abscess,  percut 

Drain  pelvk:  abscess,  percut 

Transposition,  ovary(s) 

Biopsy  of  ovary(s)  

Partial  removal  of  ovary(s) 

Ren>oval  of  ovarian  cy8t(8) 

Removal  of  ovary(s) 

Removal  of  ovary(s) 

Resect  ovarian  malignancy 

Resect  ovarian  malignancy 

Resect  ovarian  malignarKy 

Tab,  rad  dissect  for  debulk 

Tab  rad  debulK/lymph  remove 

Exptoratkm  of  abdomen 

Retrieval  of  oocyte  

Transfer  of  embryo  

Transfer  of  embryo  

Genital  surgery  procedure  

Amntocentesis,  diagnostk:  

Amniocentesis,  therapeutic 

Fetal  cord  puncture.prenatal 

Chorion  biopsy  

Fetal  contract  stress  test  

Fetal  contract  stress  test  

Fetal  contract  stress  test 

Fetal  non-stress  test  

Fetal  non-stress  test 

Fetal  non-stress  test  

Fetal  scalp  bkxMj  sample 

Fetal  monitor  w/report 

Fetal  monitor/interpret  only 

Remove  uterus  leskxi 

Treat  ectopic  pregnancy 

Treat  ectopw  pregnancy  

Treat  ectopic  pregrtancy «... 

Treat  ectopic  pregnancy  

Treat  ectopw  pregnancy  

Treat  ectopic  pregnancy  

Treat  ectopic  pregnancy  

Treat  ectopic  pregnancy  

>  copyrttW  2001  tmatiCKi  Miaicol  Aooeciawn  A«  WgWi  rioMfva. 
1(00110-09099) 


VaiuaUnat. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


59160  . 
59200  . 
59300  . 
59320  . 
59325  . 
59350  . 
59400  . 

59409  . 

59410  . 
59412  . 
59414  . 
59425  . 
59426 
59430  . 
59510  . 

59514  . 

59515  . 
59525  . 
59610  . 
59612 
59614 
59618 
59620 
.59622 
59812 
59820 
59821 
59830 
59840 
59841 
59850 
59851 
59652 
59855 
59856 
59857 
59866 
59870 
59871 
59896 


60000  .. 

60001  .. 
60100  •.. 
60200  .. 
60210  .. 
60212  .. 
60220  .. 
60225  .. 
60240  .: 
60252  .. 
60254  .. 
60260  .. 

60270  .. 

60271  .. 

60280  . 

60281  .. 
60500  . 
60502  . 
60505  . 
60512  . 

60520  . 

60521  . 

60522  . 
60540  . 
60545  . 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

R 

R 

R 

R 

R 

R 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


D  &  c  after  delivery 

Insert  cervical  dilator 

Episiotomy  or  vaginal  repair  .... 

Revision  of  cervix 

Revision  of  cen/ix 

Repair  of  uterus  

Obstetrical  care 

Obstetrical  care 

Obstetrical  care 

Antepartum  manipulation 

Deliver  placenta 

Antepartum  care  only 

Antepartum  care  only 

Care  after  delivery  

Cesarean  delivery  

Cesarean  delivery  only  

Cesarean  delivery  

Remove  uterus  after  cesarean 

Vbac  delivery  

VImc  delivery  only 

Vbac  care  after  delivery 

Attempted  vbac  delivery  

Attempted  vbac  delivery  only  .. 

Attempted  vbac  after  care  .' 

Treatment  of  miscaniage 

Care  of  miscarriage 

Treatment  of  miscaniage 

Treat  uterus  infection  _... 

Abortion 

Abortion 

Abortion 

Abortion 

Abortion 

Abortkxi 

Abortkxi 

Abortion 

Abortion  (mpr)  

Evacuate  mole  of  uterus 

Remove  cerclage  suture 

Laparo  proc,  ob  care/deliver  ... 

Maternity  care  procedure 

Drain  thyroid/tongue  cyst  

Aspirate/inject  thyriod  cyst  

Biopsy  of  thyroid  

Remove  thyroid  lesion  

Partial  thyroid  excision 

Parital  thyroid  excision  

Partial  removal  of  thyroid 

Partial  removal  of  thyroid 

Removal  of  thyrokl 

Removal  of  thyroid 

Extensive  thyroid  surgery  

Repeat  thyroid  surgery  

Removal  of  thyroid 

Removal  of  thyroid  

Remove  thyroid  duct  lesion  ... 

Remove  thyroid  duct  lesion  ... 

Explore  parathyroid  glands  .... 

Re-explore  parathyroids 

Explore  parathyroid  glands  .... 

Autotransplant  parathyrokl 

Removal  of  thymus  gland  

Removal  of  thymus  gland  

Removal  of  thymus  gland  

Explore  adrenal  gland 

Exptore  adrenal  gland 


Physkaan 

Wortc 

RVUs  3 


T 


FaciRty 
PE  RVUs 


2.71 
0.79 
2.41 
2.48 
4.07 
4.95 
23.06 
13.50 
14.78 
1.71 
1.61 
4.81 
8.28 
2.13 
26.22 
15.97 
17.37 
8.54 
24.62 
15.06 
16.34 
27.78 
17.53 
18.93 
4.01 
4.01 
4.47 
6.11 
3.01  . 
5.24 
5.91 
5.93 
8.24 
6.12 
7.48 
9.29 
4.00 
6.01 
2.13 
0.00 
0.00 
1.76 
0.97 
1.56 
9.55 
10.88 
16.03 
11.90 
14.19 
16.06 
20.57 
26.99 
17.47 
20.27 
16.83 
5.87 
8.53 
16.23 
20.35 
21.49 
4.45 
16.81 
18.87 
23.09 
17.03 
19.88 


Non- 
Facility 
PE  RVUs 


Mal- 

Practk» 

RVUs 


'  CPT  codes  and  descnptioos  only  are  copyright  2001  Amencan  Medical  Association.  AH  Rights  Reserved  ApplcaWe  FARS/DFARS 
*Copynght  1994  Amencan  Dental  Association  AN  nghts  resented  (D0110-O9999). 
3  +lndicata$  RVUsarenotusefor  Medicate  payments. 
*PE  RVUs  •  Practice  Expense  Relative  Value  Units. 


2.29 
0.31 
0.98 
1.30 
1.96 
1.99 
15.17 
5.41 
6.25 
0.70 
1.32 
5.34 
9.11 
1.26 
17.35 
6.33 
8.23 
3.34 
15.89 
6.18 
7.52 
18.22 
6.89 
8.80 
2.63 
2.79 
2.98 
4.05 
2.37 
3.71 
2.79 
3.18 
4.65 
3.34 
3.65 
4.35 
1.55 
3.85 
0.89 
0.00 
0.00 
2.12 
0.35 
055 
6.53 
6.43 
8.24 
6.99 
7.82 
9.18 
11.38 
15.76 
10.27 
11.40 
9.77 
'  5.11 
6.32 
7.77 
9.58 
11.33 
1.66 
9.71 
11.48 
12.76 
7.84 
9.48 

Apply 


3.73 
1.41 
2.00 
NA 
NA 
NA 
NA 
NA 
NA 
1.34 
NA 
5.34 
9.11 
1.26 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.71 
3.75 
3.74 
NA 
4.07 
5.71 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.12 
0.00 
0.00 
2.33 
1.64 
2.61 
NA 
NA 
NA 
NA 
IMA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Qtobal 


0.49 
0.15 
0.43 
0.45 
iO.73 
0.88 
4.14 
2.42 
2.65 
0.31 
0.29 
0.86 
1.49 
0.38 
4.70 
2.86 
3.12 
1.53 
4.41 
2.70 
2.93 
4.98 
3.15 
339 
0.58 
0.72 
0.80 
1.10 
0.54 
0.94 
1.06 
1.06 
1.48 
1.10 
1.34 
1.66 
0.72 
0.77 
0.38 
0.00 
000 
014 
0.06 
0.05 
0.84 
1.01 
1.51 
0.97 
1.31 
1.50 
1.63 
1.96 
1.39 
1.78 
1.35 
0.45 
0.67 
1.61 
200 
2.14 
0.44 
1.84 
2.34 
2.83 
1.42 
1.75 


010 

000 

000 

000 

000 

000 

MMM 

MMM 

MMM 

MMM 

MMM 

MMM 

MMM 

MMM 

MMM 

MMM 

MMM 

zzz 

MMM 
MMM 
MMM 

MnffM 

nnnnRn 

MMM 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
000 
090 
000 
YYY 
YYY 
010 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 


43940 


Federal  Register /Vol.  67,  No.  125 /Friday,  June  28,  2002  /  Proposed  Rules 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPTV 

MOO 

Status 

Physictan 

Work 

RVUs  3 

Facility 
PE  RVUs 

Non- 
Facility 
PERVUs 

Mal- 

Practwe 

RVUs 

GMwl 

HCPCS2 

Descfiptiofi 

60600 

....« 

A 
A 
A 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

^ 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Remove  carotid  body  lesioo 

17.93 

20.24 

20.00 

0.00 

0.00 

1.58 

1.49 

1.51 

1.68 

1.51 

2.10 

0.89 

5.14 

5.00 

10.19 

8.76 

15.90 

17.57 

12.42 

14.99 

16.32 

5.84 

4.89 

10.42 

12.36 

21.96 

26.61 

24.57 

24.93 

24.23 

27.68 

25.62 

28.50 

23.32 

27.28 

27.95 

18.27 

18.66 

29.77 

27.20 

26.63 

25.95 

27.29 

28.39 

26.06 

26.49 

25.66 

17.92 

14.'84 

28.45 

35.09 

25.26 

24.61 

37.32 

41.39 

54.84 

44.48 

29.45 

27.86 

52.17 

43.86 

14.63 

19.71 

20.97 

11.63 

36.52 

13.29 

18.29 

8.11 

0.00 

0.00 

1.49 

1.41 

1.48 

1.67 

1.52 

1.70 

1.18 

3.60 

3.06 

6.94 

5.77 

9.73 

10.52 

8.07 

9.33 

10.12 

3.46 

.  4.16 

6.64 

7.48 

12.40 

14.78 

14.18 

14.37 

12.82 

15.79 

14.72 

15.83 

18.10 

19.79 

16.19 

11.00 

11.41 

17.51 

16.07 

15.30 

14.46 

15.54 

16.54 

14.26 

12.00 

14.57 

10.82 

9.23 

16.15 

19.64 

14.48 

14.55 

21.68 

23.67 

31.29 

25.20 

17.12 

16.38 

30.55 

26.68 

9.36 

12.01 

12.74 

7.81 

20.56 

NA 
NA 
NA 
0.00 
0.00 
1.73 
1.91 
2.35 
2.28 
NA 
NA 
6.86 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

1.87 
2.28 
1.98 
0.00 
0.00 
0.13 
0.15 
0.26 
0.21 
0.13 
0.13 
0.09 
1.05 
'      1.02 
2.04 
1.81 
3.15 
3.52 
2.45 
3.05 
3.42 
1.16 
0.99 
2.02 
2.26 
4.33 
5.25 
4.99 
5.07 
4.00 
5.62 
5.20 
5.35 
2.58 
4.15 
2.24 
3.02 
3.66 
6.04 
5.23 
5.57 
5.11 
5.28 
5.13 
4.65 
5.54 
5.37 
3.26 
2.63 
5.77 
7.14 
5.12 
4.94 
7.53 
8.15 
10.10 
8.85 
5.30 
5.01 
6.72 
6.17 
2.84 
3.80 
4.15 
2.29 
6.68 

090 

60605 

Rflfnove  carotid  bodv  lesion 

090 

60650  

60659  

60699 

Laparoscopy  adrenalectomy _ 

Laparo  proc,  endocnne 

Endocrine  suroerv  orocedure  

090 
YYY 
YYY 

61000 

Remove  cranial  cavity  fluid  

000 

61001 

Remove  cranial  cavity  fluid 

000 

61020 

Remove  brain  cavitv  fluid     

000 

61026 

Injection  into  brain  canal 

000 

61050 

61055 

Remove  brain  canal  fluid  - 

InidctKKi  into  brflin  CAnfll •»••■■■■••■•■•••>••••»«• 

000 
000 

61070 

Brain  canal  shunt  orocedure 

000 

61105 

Twist  drill  hole    

090 

61107 

Drill  skull  for  implantation 

000 

61106    

Drill  skull  for  drainage  

090 

61120 

Burr  hole  for  Duncture 

090 

61140  

Pierce  skull  for  biopsy 

090 

61150  

61151 

Pierce  skull  for  drainage  _ 

Pierce  skull  for  drainaoe 

090 
090 

61154  ..:.... 
61156 

Pierce  skull  4  remove  ckil  

Pierce  skull  for  drainaoe  

090 
090 

61210 

Pierce  skull,  implant  device  

000 

61215 

Insert  brain-fluid  device   _. 

090 

61250  

61253  

Pierce  skull  &  exptore  .'.. 

Pierce  skull  &  expkxe 

090 
090 

61304 

Ooen  skull  for  exoioration 

090 

61305     .... 

Oben  skull  for  exoioration 

090 

61312  

Open  skull  for  drainage  ..: 

Open  skull  for  drainage  

090 

61313  



090 

61314 

oben  skull  for  drainaoe  

090 

61315  

61320  

61321 

Open  skull  for  drainage  _ 

Open  skull  for  drainage  

oben  skull  for  drainaoe  

090 
090 
090 

61330  

61332  

61333  

Decompress  eye  socket  _ 

Explore/biopsy  eye  socket  

Explore  ortit/remove  lesion  

090 
090 
090 

61334 

Exolore  ort)it/reft>ove  obiect 

090 

61340 

Relieve  cranial  oressufe  

090 

61343 

Incise  skull  (oress  relief) 

090 

61345  

61440  

61450  

Relieve  cranial  pressure „. 

Incise  skull  for  surgery 

Incise  skull  for  surgery 

090 
090 
090 

61458  

Iricise  skull  for  brain  wound  

090 

61460  

61470  

61480   

Incise  skull  for  surgery  

Incise  skull  for  surgery 

Incise  skull  for  surgery  

Incise  skull  for  surgery 

Removfiri  of  skull  lesion    ' 

090 
090 
090 

61490  

61500      ... 





090 
090 

61501  

Remove  infected  skull  txxw  .» 

090 

61510  

Removal  of  brain  lesion  

090 

61512     

Remove  brain  linino  lesion  

090 

61514  

61516  

Removal  of  brain  abscess  „ 

Removal  of  brain  lesion  

090 
090 

61518  

Removal  of  brain  lesion  

090 

61519  

Remove  brain  lining  lesion  

090 

61520  

Removal  of  brain  lesion  

090 

61521  

Removal  of  brain  lesion  ; 

090 

61522  



Removal  of  brain  abscess  

090 

61524  

61526  

61530 

Removal  of  brain  lesion 

Removal  of  brain  lesion  

Removal  of  t>rain  lesion  

090 
090 
090 

61531  

Imoiant  brain  electrodes  

090 

61533  

Imblant  t>rain  electrodes  

090 

61534  

Removal  of  brain  lesion 

090 

61535  

Remove  brain  electrodes 

090 

61536  

RerT>oval  of  brain  lesion 

090 

<  OPT  codas  and  dMcnptions  only  ar«  copynght  2001  Anwncan  Madical  Asaociation  Al  WgMi  RMWvad  AppHcabt*  FARS/DFARS  Apply. 
'Copyright  1994  Am«ficanD*mal  Association  All  nghts  rasan^d  (001 10-09999). 
'  -flndicaias  RVUs  ara  not  usa  tor  Madicata  paymantt. 
'  PE  RVUs  •  Practica  Eipansa  Ralativa  Valua  Units 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


61538  . 

61539  .. 

61541  . 

61542  . 

61543  . 

61544  . 

61545  . 

61546  . 
61548  . 
61550  . 
61552  . 

61556  . 

61557  . 

61558  . 

61559  . 

61563  . 

61564  . 

61570  . 

61571  . 

61575  . 

61576  . 

61580  . 

61581  . 

61582  . 

61583  . 

61584  . 

61585  . 

61586  . 

61590  . 

61591  . 

61592  . 

61595  . 

61596  . 

61597  . 

61598  . 

61600  . 

61601  . 

61605  . 

61606  . 

61607  . 

61608  . 

61609  . 

61610  . 

61611  . 
61612 
61613 
61615 
61616 
61618 
61619 
61624 
61626 
61680 
61682 
61684 
61686 
61690 
61692 
61697 
61698 
61700 
61702 
61703 
61705 
61708 
61710 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Removal  of  brain  tissue  

Removal  of  brain  tissue  

Incision  of  brain  tissue  

Removal  of  brain  tissue  

Removal  of  brain  tissue 

Remove  &  treat  brain  lesion 

Excision  of  brain  tumor 

Removal  of  pituitary  gland 

Removal  of  pituitary  gland  

Release  of  skull  seams 

Release  of  skull  seams 

Incise  skull/sutures 

Incise  skull/sutures 

Excision  of  skull/sutures 

Excision  of  skull/sutures  

Excision  of  skull  tumor 

Exdskxi  of  skull  tumor 

Remove  foreign  body,  brain  

Incise  skull  for  brain  wound  

Skull  base/brainstem  surgery  

Skull  base/brainstem  surgery  

Craniofacial  approacfi,  skull 

Craniofacial  approacfi,  skull 

Craniofacial  approacfi,  skull 

Craniofacial  approacfi,  skull _ ^■ 

Orbitocranial  approacfi/skull  

Ort>itocranial  approacti/skull  

Resect  nasoptiarynx,  skull 

Infratemporal  approacfi/skull 

Infratemporal  approacfi/skull 

Orbitocranial  approacfi/skull  

Transtemporal  approacfi/skull 

Transcocfilear  approacfi/skull  

Transcondylar  approacfi/skull  

Transpetrosal  approacti/skull 

Resect/excise  cranial  lesion  

Resect/excise  cranial  lesion  

Resect/excise  cranial  lesion 

Resect/excise  cranial  lesion  

Resect/excise  cranial  leskjn  

Resect/excise  cranial  lesk>n  

Transect  artery,  sinus  

Transect  artery,  sinus  

Transect  artery,  sinus  

Transect  artery,  sinus  

Remove  aneurysm,  sinus 

Resect/excise  lesion,  skull 

Resect/excise  lesion,  skuM 

Repair  dura  : 

Repair  dura  

Occlusion/embolization  catfi  

Occlusion/embolization  catti  

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Brain  aneurysm  repr,  complx 

Brain  aneurysm  repr,  complx 

Brain  aneurysm  repr ,  simple  

Inner  skull  vessel  surgery  

Clamp  neck  artery 

Revise  circulatk>n  to.  tiead  

Revise  circulatron  to  fiead 

Revise  ciroulatk)n  to  head  


PhyskJian 
Wori^ 

Facility 
PE  RVUs 

Non- 
Facility 

Mal- 
Practk» 

Gtobal 

RVUs  3 

PE  RVUs 

RVUs 

26.81 

15.92 

NA 

5.38 

090 

32.08 

18.48 

NA 

6.62 

090 

28.85 

16.57 

NA 

5.50 

090 

31.02 

18.39 

NA 

6.49 

090 

29.22 

16.98 

NA 

6.11 

090 

25.50 

14.30 

NA 

4.91 

090 

43.80 

24.37 

NA 

8.88  1 

090 

31.30 

18.25 

NA 

6.06 

090 

21.53 

13.40 

NA 

3.63 

090 

14.65 

7.19 

t4A 

1.14 

090 

19.56 

9.61 

NA 

0.88 

090 

22.26 

11.83 

NA 

3.57 

090 

22.38 

13.43 

NA 

4.68 

090 

25.58 

12.33 

NA 

2.61 

090 

32.79 

19.31 

•       NA 

6.86 

090 

26.83 

15.82 

NA 

446 

090 

33.83 

18.61 

NA 

7.08 

090 

24.60 

13.44 

NA 

4.60 

090 

26.39 

14.67 

NA 

5.23 

090 

34.36 

20.90 

NA 

5.02 

090 

52.43 

30.54 

NA 

4.68 

090 

30.35 

19.03 

NA 

2.75 

090 

34.60 

15.21 

NA 

3.37 

090 

31.66 

18.86 

NA 

6.30 

090 

36.21 

22.08 

NA 

6.94 

090 

34.65 

20.47 

NA 

6.53 

090 

38.61 

22.17 

NA 

6.19 

090 

25.10 

15.93 

NA 

3.52 

090 

41.78 

25.32 

NA 

4.28 

090 

43.68 

26.00 

NA 

5.26 

090 

39.64 

23.16 

NA 

7.55 

090 

29.57 

19.15 

NA 

3.05 

090 

35.63 

21.87 

NA 

4.25 

090 

37.96 

20.80 

NA 

6.65 

090 

33.41 

20.38 

NA 

4.60 

090 

25.85 

15.77 

NA 

3.12 

090 

27.89 

16.92 

NA 

5.29 

090 

29.33 

18.37 

NA 

2.51 

090 

38.83 

22.93 

NA 

6.81 

090 

^.27 

21.66 

NA 

5.69 

090 

"  42.10 

24.23 

NA 

8.31 

090 

9.89 

4.91 

NA 

2.07 

777 

29.67 

13.53 

NA 

3.52 

777 

7.42 

2.87 

WK 

1.55 

777 

27.88 

13.72 

NA 

3.55 

777 

40.86 

23.57 

NA 

8.32 

090 

32.07 

20.27 

NA 

4.64 

090 

43  33 

26.44 

tMA 

7.02 

090 

16.99 

11.17 

NA 

2.92 

090 

20.71 

13.11 

NA 

3.42 

090 

20.15 

7.18 

NA 

1.15 

000 

16.62 

5.74 

NA 

0.84 

000 

30.71 

17.96 

NA 

6.04 

090 

61.57 

33.42 

NA 

12.69 

090 

39.81 

;         22.49 

NA 

7.87 

090 

64.49 

35.40 

NA 

13.20 

090 

29.31 

17.26 

NA 

5.51 

090 

51.87 

,         28.35 

NA 

10.17 

090 

50.52 

27.58 

NA 

10.31 

090 

48.41 

26.60 

NA 

9.99 

090 

50.52 

27.58 

NA 

10.18 

090 

48.41 

26.60 

NA 

9.75 

090 

17.47 

10.91 

NA 

3.62 

090 

36.20 

19.80 

NA 

6.67 

1            090 

35.30 

15.99 

NA 

2.18 

090 

29.67 

14.51 

NA 

2.42 

090 

'  OPT  codes  and  descriptions  only  are  copynght  2001  Amencan  Medical  Association.  All  Rights  Raseroad.  Applicabla  FARS/DFARS  Apply. 
*Copynght  1994  American  Dental  Association  All  nghts  reserved  (D0110-D9999) 
■'  ^Indicates  RVUs  are  not  use  tor  Medicate  payments. 
'  PE  RVUs  s  Practice  Expanse  Relative  Value  Units. 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


61711 
61720 
61735 
61750 
61751 
61760 
61770 
61790 
61791 
61793 
61795 
61850 
61860 
61862 
61870 
61875 
61880 
61885 
61886 
61888 
62000 
62005 
62010 
62100 
62115 
62116 
62117 
62120 
62121 
62140 
62141 
62142 
62143 
62145 
62146 
62147 
62180 
62190 
62192 
62194 
62200 
62201 
62220 
62223 
62225 
62230 
62252 
62252 
62252 
62256 
62258 
62263 
62268 
62269 
62270 
62272 
62273 
62280 
62281 
62282 
62284 
62287 
62290 
62291 
62292 
62294 


MOD 


26 
TC 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Descrlptton 


Fusion  of  skull  arteries 

Incise  skull/brain  surgery  

Incise  skull/brain  surgery  

Incise  skull/brain  biopsy „.. 

Brain  biopsy  w/  ct/mr  guMe  

Implant  brain  electrodes  ...' *.... 

Incise  skull  for  treatment 

Treat  trigeminal  nerve .*.. 

Treat  trigeminal  tract 

Focus  radiation  beam  

Brain  surgery  using  computer 

Implant  neuroeiectrodes  

Implant  neuroeiectrodes  

Implant  neurostimul.  subcoft 

Implant  neuroeiectrodes  

Implant  neuroeiectrodes  

Revise/renK>ve  neuroelectrode 

Implant  neurostim  one  array 

Implant  neurostim  arrays  

Revise/remove  neuroreceiver 

Treat  skull  fracture 

Treat  skull  fracture 

Treatment  of  head  iniury 

Repair  brain  flukj  leakage 

Reductkxi  of  skull  defect  .., 

ReductkMi  of  skull  defect 

Reductkm  of  skull  defect  

Repair  skull  cavity  lesion  

Incise  skull  repair 

Repair  of  skull  defect  

Repair  of  skull  defect /... 

Remove  skull  plate/flap 

Replace  skull  plate/nap 

Repair  of  skull  &  brain  

Repair  of  skull  witfi  graft 

Repair  of  skull  witf)  graft 

Establish  brain  cavity  shunt 

Establish  brain  cavity  shunt  

Establish  brain  cavity  shunt 

Replace/irrigate  cattwter 

Establish  brain  cavity  shunt 

Establish  brain  cavity  shunt 

Establish  brain  cavity  shunt 

Establish  brain  cavity  shunt 

Replace^rrigate  catheter 

Replace/revise  brain  shunt  

Csf  shunt  reprogram  

Csf  shunt  reprogram 

Csf  shunt  reprogram  

Remove  brain  cavity  shunt  

Replace  brain  cavity  shunt  

Lysis  epidural  adfieskxw  

Drain  spinal  cord  cyst  

Needto  biopsy,  spinal  cord  

Spinal  fluM  tap,  diagnostic 

Drain  cerebro  spinal  fluid 

Treat  epklural  spine  Ie8k)n  

Treat  spinal  cord  lesion  

Treat  spinal  cord  lesion  

Treat  spinal  canal  leswn 

In^ectkxi  for  myetogram  

Percutaneous  diskectomy 

Inject  for  spine  disk  x-ray 

Ir^ect  for  spirw  disk  x-ray 

Injectk)n  into  disk  lesion 

Injectkm  into  spirwl  artery 


Pfiysician 

Woffc 

RVUs  3 


36.33 

16.77 

20.43 

18.20 

17.62 

22.27 

21.44 

10.86 

14.61 

17.24 

4.04 

12.39 

20.87 

19.34 

14.94 

15.06 

6.29 

5.85 

8.W 

5.07 

12.53 

16.17 

19.81 

22.03 

21.66 

23.59 

26.60 

23.35 

21.58 

13.51 

14.91 

10.79 

13.05 

18.82 

16.12 

19.34 

21.06 

11.07 

12.25 

5.03 

18.32 

14.86 

13.00 

12.87 

5.41 

10.54 

0.74 

0.74 

0.00 

6.60 

14.54 

6.14 

4.74 

5.02 

1.13 

1.35 

2.15 

2.63 

2.66 

2.33 

1.54 

8.06 

3.00 

2.91 

7.86 

11.83 


Facility 
PE  RVUs 


20.32 

10.59 

12.62 

10.86 

10.67 

8.87 

12.92 

5.86 

9.18 

10.80 

2.09 

7.95 

12.73 

11.90 

10.48 

9.02 

5.19 

4.27 

6.03 

3.85 

5.52 

8.93 

11.53 

13.66 

11.72 

13.67 

15.32 

14.28 

13.43 

8.50 

9.64 

7.17 

8.61 

11.50 

10.29 

12.03 

12.65 

7.60 

8.13 

2.18 

11.44 

9.45 

8.50 

8.37 

4.04 

6.50 

NA 

0.29 

NA 

5.31 

8.59 

2.12 

2.71 

2.39 

0.47 

0.62 

1.20 

0.68 

0.50 

ose 

0.50 
5.00 
1.29 
1.15 
4.87 
6.66 


Non- 
Facility 
PERVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
I4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.43 
0.29 
1.14 
NA 
r4A 
5.52 
NA 
NA 
4.00 
3.38 
1.46 
4.29 
4.00 
5.80 
6.09 
NA 
5.67 
5.87 
NA 
NA 


Mal- 

Practk» 

RVUs 


7.39 
3.51 
4.16 
3.71 
3.57 
4.59 
4.09 
1.82 
3.03 
3.51 
0.81 
2.23 
4.04 
3.97 
1.70 
2.42 
1.31 
1.22 
1.64 
1.04 
0.87 
2.33 
4.05 
4.07 
4.53 
4.85 
5.56 
3.07 
2.47 
2.60 
2.85 
2.10 
2.55 
3.81 
2.94 
3.64 
4.32 
2.18 
2.46 
0.50 
3.70 
2.52 
2.53 
2.58 
1.09 
2.10 
0.18 
0.16 
0.02 
1.34 
2.91 
0.42 
0.29 
0.29 
0.06 
0.13 
0.14 
0.17 
0.16 
0.14 
0.10 
0.66 
0.20 
0.17 
0.66 
0.85 


Gk)bal 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
XXX 
XXX 
XXX 
90 
090 
010 
000 
000 
000 
000 
000 
010 
010 
010 
000 
090 
000 
000 
090 
090 


CPTV 
HCPCS2 


62310  . 

62311  .. 

62318  .. 

62319  .. 

62350  . 

62351  . 
62355  . 

62360  . 

62361  . 

62362  . 
62365  . 
62367  . 
62367  . 

62367  . 

62368  . 
62368  . 
62368  . 
63001  . 
63003  . 
63005  . 

63011  . 

63012  . 

63015  . 

63016  . 

63017  . 
63020  . 
63030  . 
63035  . 
63040  . 

63042  . 

63043  . 

63044  . 

63045  . 

63046  . 

63047  . 

63048  . 

63055  . 

63056  . 

63057  . 
63064  . 
63066  . 

63075  . 

63076  . 

63077  . 
63078 
63081 
63062  . 
63085 
63086 
63087 
63088 
63090 
63091 
63170 
63172 
63173 
63180 
63182 
63185 
63190 
63191 
63194 
63195 
63196 
63197 
63198 


MOD 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

C 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriptkm 


Inject  spine  cA 

Inject  spine  l/s  (cd) 

Inject  spine  w/cath,  c/t  .: 

Inject  spine,  w/cath  l/s  (cd)  

Implant  spinal  canal  cath  

Implant  spinal  canal  cath  

Remove  spinal  canal  catheter  ... 

Insert  spine  infusion  device  

Implant  spine  infusk>n  pump 

Implant  spine  infusion  pump 

Remove  spine  infusion  device  ... 

Analyze  spine  infusion  pump 

Analyze  spine  Infusion  pump  ...,. 

Analyze  spine  infusk>n  pump 

Analyze  spine  infusion  pump 

Analyze  spine  infusk>n  pump 

Analyze  spine  infusk>n  pump 

Removal  of  spinal  lamina  

Removal  of  spinal  lamina  

Removal  of  spinal  lamina  

Removal  of  spinal  lamina  

Removal  of  spinal  lamina  

Removal  of  spinal  lamina  

Removal  of  spinal  lamina 

Removal  of  spinal  lamina  

Neck  spine  disk  surgery  

Low  back  disk  surgery  

Spinal  disk  surgery  add-on  ....... 

Laminotomy,  single  cervical 

Laminotomy,  single  lumbar  ....... 

Laminotomy,  addl  cervkal  ........ 

Laminotomy,  addl  lumbar  

Removal  of  spinal  lamina 

Removal  of  spinal  lamina  

Removal  of  spinal  lamina  

Remove  spinal  lamina  add-on  .. 

Decompress  spinal  cord  

Decompress  spinal  cord  

Decompress  spine  cord  add-on 

Decompress  spinal  cord  

Decompress  spine  cord  add-on 

Neck  spine  disk  surgery  

Neck  spine  disk  surgery  

Spine  disk  surgery,  thorax  

Spine  disk  surgery,  thorax  

Removal  of  vertebral  body 

Remove  vertebral  body  add-on 

Removal  of  vertebral  body 

Remove  vertebral  body  add-on 

Removal  of  vertebral  body 

Remove  vertebral  body  add-on 

Removal  of  vertetwal  body 

Remove  vertebral  body  add-on 

Incise  spinal  cord  tract(s)  ....'. 

Drainage  of  spinal  cyst  

Drainage  of  spinal  cyst  

Revise  spinal  cord  ligaments  .... 
Revise  spinal  cord  ligaments  .... 

Incise  spinal  column/nerves 

Incise  spinal  column/nerves 

Incise  spinal  column/nerves 

Incise  spinal  column  &  cord 

Incise  spinal  column  &  cord 

Incise  spinal  column  &  cord 

Incise  spinal  column  &  cord 

Incise  spinal  column  &  cord 
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Facility 
PE  RVUs 


Non- 
Facility 
PE  RVUs 


Mal- 

Practne 

RVUs 


1.91 

0.42 

1.54 

0.35 

2.04 

0.44 

1.87 

0.39 

6.87 

3.62 

10.00 

6.65 

5.45 

2.83 

2.62 

2.24 

5.42 

3.47 

7.04 

.      4.02 

5.42 

3.88 

0.00 

0.00 

0.48 

0.13 

0.00 

0.00 

0.00 

0.00 

0.75 

0.20 

.0.00 

0.00 

15.82 

n.4i 

15.95 

11.72 

14.92 

11.28 

14.52 

9.87 

15.40 

10.09 

19.35 

13.38 

19.20 

13.41 

15.94 

11.75 

14.81 

11.11 

12.00 

9.79 

3.15 

1.60 

18.81 

13.09 

17.47 

12.67 

0.00 

0.00 

0.00 

0.00 

16.50 

11.98 

15.80 

11.74 

14.61 

11.20 

3.26 

1.68 

21.99 

14.81 

20.36 

14.14 

5.26 

2.66 

24.61 

1661 

3.26 

1.69 

19.41 

13.53 

4.05 

2.07 

21.44 

15.02 

3.28 

1.68 

23.73 

16.32 

4.37 

2.26 

26.92 

17.77 

3.19 

1.62 

35.57 

21.55 

4.33 

2.23 

28.16 

17.98 

3.03 

1.49 

19.83 

13.67 

17.66 

13.13 

21.99 

15.14 

18.27 

13.46 

20.50 

12.98 

15.04 

9.94 

17.45 

12.03 

17.54 

11.93 

19.19 

13.30 

18.84 

12.99 

22.30 

13.73 

21.11 

13.89 

25.38 

11.10 

3.71 

4.18 

3.85 

3.43 

NA 

NA 

1^ 

NA 

NA 

NA 

NA 

0.00 

0.13 

0.00 

0.00 

0.20 

0.00 

fy|A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.00 

NA 

NA 

NA 

MA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


0.T1 

0.09 

0.12 

0.11 

0.64 

1.79 

0.47 

0.21 

0.50 

0.86 

0.58 

0.00 

0.03 

0.00 

0.00 

0.05 

0.00 

3.03 

2.98 

2.62 

1.43 

2.71 

3.84 

3.62 

2.91 

2.89 

2.21 

0.57 

3.36 

3.11 

0.00 

0.00 

3.19 

2.89 

2.61 

0.58 

4.09 

3.34 

0.81 

4.72 

0.63 

3.73 

0.78 

3.44 

050 

4.46 

0.82 

4.70 

0.55 

5.87  I 
0.77  I 
4.27 
0.45 
3.89  i 
3.46  1 
4.14  ! 
3.83 
3.48  ; 
2.08  I 

2.88  : 
3.50  I 
4.01  i 
3.44  { 
4.66 
4.42 
5.31  ' 


Gtobel 


000 

000 

000 

000 

090 

090 

090 

090 

090 

090 

090 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

090 

090 

ZZZ 

ZZZ 

090 

090 

090 

ZZZ 

090 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

ZZZ 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
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CPTV 
HCPCS' 


63199 
63200 
63250 
63251 
63252 
63265 
63266 
63267 
63268 
63270 
63271 
63272 
63273 
63275 
63276 
63277 
63278 
63280 
63281 
63282 
63283 
63285 
63286 
63287 
63290 
63300 
63301 
63302 
63303 
63304 
63305 
63306 
63307 
63308 
63600 
63610 
63615 
63650 
63655 
63660 
63685 
63688 
63700 
63702 
63704 
63706 
63707 
63709 
63710 
63740 
63741 
63744 
63746 
64400 
64402 
64405 
64408 
64410 
64412 
64413 
64415 
64417 
64418 
64420 
64421 
64425 


MOD 


Status 


Description 


Incise  spinal  colunin  &  cord 

Release  of  spinal  cord 

Revise  spinal  cord  vessels  

Revise  spinal  cord  vessels  

Revise  spinal  cord  vessels  

Excise  intraspinal  lesion  

Excise  intraspinal  lesion  

Excise  intraspinal  lesion  

Excise  intraspinal  lesion  

Excise  intraspinal  lesion  

Excise  intraspinal  lesion  

Excise  intraspinal  lesion 

Excise  intraspinal  lesion  

Biopsy/excise  spinal  tumor  

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor  

Biopsy/excise  spinal  tumor  

Biopsy/exdse  spinal  tumor  

Biopsy/excise  spinal  tumor  

Biopsy/excise  spinal  tumor  

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tunwr  

Biopsy/excise  spinal  tumor  

Biopsy/excise  spinal  tumor  

Biopsy/excise  spinal  tumor  

Removal  of  vertebral  body 

Removal  of  vertet>ral  body 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

Remove  vertebral  body  add-on 

Remove  spinal  cord  lesion  

Stimulation  of  spinal  cord  

Renriove  lesion  of  spinal  cord  .. 

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Revise/remove  neuroelectrode 

Implant  neuroreceiver  

Revise/remove  neuroreceiver  .. 

Repair  of  spinal  herniation 

Repair  of  spinal  herniation  

Repair  of  spinal  herniation 

Repair  of  spinal  hemiation 

Repair  spinal  fluid  leakage  

Repair  spinal  fluid  leakage  

Graft  repair  of  spine  defect 

Install  spinal  shunt 

Install  spinal  shunt' 

Revision  of  spinal  shunt 

Removal  of  spinal  shunt  

Injectkxi  for  nerve  bkxk 

Injectk>n  for  nerve  bkx:k , 

Injectkxi  for  nerve  block 

Injectk>n  for  nerve  btock 

Injectkm  for  nerve  block 

Injection  for  nerve  btock 

Injectkxi  for  nerve  bkx:k 

Injectkxi  for  nerve  bk)ck 

Injectkxi  for  nerve  btock 

Injectkxi  for  nerve  blocfc 

Injectkxi  for  nerve  bkxA 

injectkxi  for  nerve  block 

Injectkxi  for  nerve  bkx:k 
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26.89 

19.18 

40.76 

41.20 

41.19 

21.56 

22.30 

17.95 

18.52 

26.80 

26.92 

25.32 

24.29 

23.68 

23.45 

20.83 

20.56 

28.35 

28.05 

26.39 

25.00 

36.00 

35.63 

36.70 

37.38 

24.43 

27.80 

27.81 

30.50 

30.33 

32.03 

32.22 

31.63 

525 

14.02 

8.73 

16.28 

6.74 

10.29 

6.16 

7.04 

5.39 

16.53 

18.48 

21.18 

24.11 

11.26 

14.32 

14.07 

11.36 

8.25 

8.10 

6.43 

1.11 

1.25 

1.32 

1.41 

1.43 

1.18 

1.40 

1.48 

1.44 

1.32 

1.18 

1.68 

1.75 


Facility 
PERVUs 


16.61 

13.04 

20.63 

22.94 

22.46 

12.96 

13.40 

11.21 

10.62 

15.75 

15.82 

14.93 

14.57 

14.01 

13.90 

12.68 

12.55 

16.43 

16.28 

15.38 

14.75 

20.14 

20.04 

20.64 

20.84 

14.50 

15.58 

15.82 

17.19 

17.50 

17.96 

17.54 

17.15 

2.66 

6.14 

4.12 

10.20 

2.96 

7.12 

3.71 

4.27 

3.63 

10.33 

10.98 

12.54 

13.63 

7.88 

9.56 

9.28 

7.62 

4.85 

5.53 

4.01 

0.27 

0.44 

0.35 

0.57 

0.31 

0.27 

0.35 

0.31 

0.34 

0.28 

0.26 

0.37 

0.39 


Non- 
Facility 
PE  RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.46 
4.37 
1.30 
2.81 
2.77 
2.71 
2.82 
2.80 
2.78 
2.44 
2.37 
2.78 
2.30 


Mai- 

Practne 

RVUs 


5.62 
3.61 
7.65 
7.98 
7.75 
4.29 
4.47 
3.50 
3.18 
5.41 
5.56 
5.07 
5.08 
4.68 
4.63 
4.03 
4.02 
5.80 
5.67 
5.33 
5.12 
7.31 
7.07 
7.48 
7.65 
4.78 
5.03 
5.25 
5.21 
4.72 
5.39 
2.39 
4.23 
1.01 
1.22 
0.43 
2.85 
0.48 
1.85 
0.65 
0.96 
0.70 
2.69 
1.36 
3.84 
4.73 
1.96 
2.49 
2.61 
2.15 
1.05 
1.51 
1.15 
0.06 
0.07 
0.08 
0.09 
0.08 
0.08 
0.09 
0.08 
0.09 
0.07 
0.07 
0.10 
0.11 


Qtobal 


CPTV 
HCPCSz 


090 

090 

090 

090 

090 

090. 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

zzz 

090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


64430  . 
64435  . 
64445  . 
64450  . 
64470  . 
64472  . 

64475  . 

64476  . 

64479  . 

64480  . 

64483  . 

64484  . 
64505  . 
64508  . 
64510  . 
64520  . 
64530  . 
64550  . 
64553  . 
64565  . 

64560  . 

64561  . 
64565  . 
64573  . 
64575  . 
64577  . 

64580  . 

64581  . 
64585  . 
64590  . 
64595  . 
64600  . 
64605  . 
64610  . 

64612  . 

64613  . 

64614  . 
64620  . 
64622 
64623 
64626 
64627 
64630 
64640 
64680 
64702 
64704 
64708 
64712 
64713 
64714 
64716 
64718 
64719 
64721 
64722 
64726 
64727 
64732 
64734 
64736 
64738 
64740 
64742 
64744 
64746 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Injection  for  nerve  block 

Injection  for  nerve  block 

Injection  for  nerve  block 

Injection  for  nerve  block 

Inj  paravertebral  c/t  

Inj  paravertebral  cA  add-on  ...... 

Inj  paravertebral  l/s  

Inj  paravertebral  l/s  add-on 

Inj  foramen  epidural  c/l  

Inj  foramen  epidural  add-on 

Inj  foramen  epidural  l/s  

Inj  foramen  epidural  add-on 

Injection  for  nerve  block 

Injectk>n  for  nerve  block 

Injection  for  nen/e  block 

Injection  for  nerve  block 

Injection  for  nerve  block 

Apply  neurostimulator  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Revise/remove  neuroelectrode 

Implant  neuroreceiver  

Revise/remove  neuroreceiver  .. 

Injectk>n  treatment  of  nen^e  

Injection  treatment  of  nerve  

Injection  treatment  of  nen/e  

Destroy  nerve,  face  muscle  

Destroy  nerve,  spine  muscle  ... 
Destroy  nerve,  extrem  muse  .... 

Injection  treatment  of  nerve  

Destr  paravertebri  nerve  l/s  

Destr  paravertebral  n  add-on  ... 

Destr  paravertebri  nerve  c/i 

Destr  paravertebral  n  add-on  ... 

Injection  treatment  of  nerve  

Injectkjn  treatment  of  nerve  

Injection  treatment  of  nerve  ..... 

Revise  finger/toe  nen/e 

Revise  hand/foot  nerve 

Revise  arm/leg  nen/e 

Revision  of  sciatic  nerve 

Revision  of  arm  nen/e(s)  

Revise  low  back  nerve(s)  

Revision  of  cranial  nerve  

Revise  ulnar  nen/e  at  elbow  ... 

Revise  ulnar  nerve  at  wrist  

Carpal  tunnel  surgery  

Relieve  pressure  on  nen/e(s)  . 

Release  foot/toe  nen/e 

Internal  nerve  revision  .„ 

Incision  of  brow  nen/e 

Incision  of  cheek  nerve 

Incision  of  chin  nen/e 

Inciskxi  of  jaw  nen/e 

Incision  of  tongue  nerve  

Inciskxi  of  facial  nerve  

Incise  nerve,  back  of  head  

Incise  diaphragm  nen/e  
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1.46 
1.45 
1.48 
1.27 
1.85 
1.29 
1.41 
0.98 
2.20 
1.54 
1.90 
1.33 
1.36 
1.12 
1.22 
1.35 
1.58 
0.18 
2.31 
2.27 
2.36 
6.74 
1.76 
7.50 
4.35 
4.62 
4.12 

13.50 
2.06 
2.40 
1.73 
3.45 
5.61 
7.16 
1.96 
1.96 
2.20 
2.84 
3.00 
0.99 
328 
1.16 
3.00 
2.76 
2.62 
4.23 
4.57 
6.12 
7.75 

11.00 

10.33 
6.31 
5.99 
4.85 
4.29 
4.70 
4.18 
3.10 
4.41 

.  4.92 
4.60 
5.73 
5.59 
6.22 
5.24 
5.93 


Facility 
PE  RVUs 


0.43 

0.56 

0.39 

0.32 

0.48 

0.33 

0.38 

0.25 

0.62 

0.42 

0.54 

0.36 

0.35 

0.34 

0.25 

0.29 

0.35 

0.06 

1.27 

0.65 

0.72 

3.74 

0.66 

5.33 

3.16 

3.63 

3.91 

6.55 

2.13 

2.31 

1.94 

2.01 

2.51 

4.05 

1.60 

1.44 

0.76 

0.65 

0.72 

0.23 

0.79 

0.29 

0.77 

1.62 

0.68 

3.90 

3.19 

5.01 

5.14 

5.88 

4.11 

4.92 

5.14 

4.64 

5.96 

3.22 

3.02 

1  55 

3.51 

3.55 

2.88 

3.58 

3.78 

4.71 

3.83 

4.41 


Non- 
Facility 
PERVUs 


2.85 
3.07 
2.48 
1.78 
4.03 
3.86 
3.92 
4.09 
4.25 
4.17 
4.12 
4.10 
234 
2.44 
2.52 
3.65 
3.45 
0.54 
1.74 
2.39 
2.42 
15.36 
3.16 
NA 
NA 

r^A 

NA 

NA 

3.18 

NA 

NA 

3.10 

3.64 

NA 

2.98 

1.76 

3.48 

2.98 

4.59 

3.59 

4.32 

3.64 

3.50 

5.04 

2.98 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

6.32 

NA 

NA 

NA 

NA 

NA 

NA 

t^ 

NA 

NA 

NA 

NA 


Mai- 

PractKe 

RVUs 


Global 


0.11 

0.15 

0.08 

0.08 

0.12 

0.09  1 

0.09 

0.06 

0.14 

0.09 

0.12 

0.08 

0.08 

0.06 

0.07 

0.08 

0.09 

0.01 

0.17 

0.11 

0.17 

0.11 

0.08 

1.48 

0.37 

0.50 

0.21 

0.37 

0.29 

0.40 

0.22 

0.28 

0.53 

1.12 

0.09 

0.10 

0.09 

0.17 

0.17 

0.06  i 

0.22 

0.08 

0.16  i 

0.11 

0.15 

0.51 

0.59 

0.82 

0.54 

1.01 

0.64 

0.59 

0.87 

0.63 

0.59 

0.32 

0.57 

0.40 

0.77 

0.83 

0.71 

0.84 

0.43 

0.69 

0.98 

0.75 


000 
000 
000 
000 
000 
ZZZ 
000 

zzz 

000 

zzz 

000 

zzz 

000 
000 
000 
000 
000 
000 
010 
010 
010 
010 
010 
090 
090 
090 
090 
090 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 

zzz 

010 

zzz 

010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codw  and  dMcnptwrn  only  ar*  copyngtit  2001  Anwttcan  Mtdlcai  Mtocilien.  M  Righia  naaarvad.  AppNcaM*  FARS/DFARS  Apply 
'CopyngM  1904  Anwncan  Dwilal  Aaaociabon  Al  hghia  raaatvad  (00110-OMaS). 
»  ♦indicam  RVU«  af  not  ua«  lor  Madlcaia  payinanta. 
<  PE  RVUa  •  Praclic*  Expana*  RaMkw  Vakw  Unlla. 


'  CPT  codes  and  descriptions  only  are  copynght  2001  Anwican  Medical  Association  All  Rights  Resented.  Applicable  FAR&DFARS  Apply. 
'Copyright  1 994  American  Dental  Association.  All  rights  reserved  (D01 10-09999). 
>  ^Indicates  RVUs  are  not  use  tor  Medicate  payments. 
*PE  RVUs  -  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


64752 
64755 
64760 
64761 
64763 
64766 
64771 
64772 
64774 
84776 
64778 
64782 
64783 
64784 
64786 
64787 
64788 
64790 
64792 
64795 
64802 
64804 
64809 
64818 
64820 
64821 
64822 
64823 
64831 
64832 
64834 
64835 
64836 
64837 
64840 
64856 
64857 
64858 
64869 
64861 
64862 
64864 
64865 
64866 
64868 
64870 
64872 
64874 
64876 
64885 
64886 
64890 
64891 
64892 
64893 
64895 
64896 
64897 
64896 
64901 
64902 
64905 
64907 
d4999 
65091 
65093 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 


Description 


Incision  of  vagus  nam 

Incision  of  stomach  nervas  .... 

Incision  of  vagus  nerve 

Incision  of  pelvis  nerve  

Irwise  hip/thigh  nerve 

Incise  hip^lhigh  nen« 

Sever  cranial  nerve 

Incision  of  spinal  nerve 

Remove  sicin  nerve  lesion  

Remove  digit  nan9  lesion  

Digit  nerve  surgery  adtfKNi  .... 

Remove  limb  nerve  lesion  

Limb  nerve  surgery  add-on  .... 

Remove  nerve  lesion  

Remove  sciatic  nerve  lesion  .. 

Implant  nerve  end 

Remove  skin  nerve  lesion  

Removal  of  nerve  lesion  

Removal  of  nerve  lesion 

Biopsy  of  nerve 

Remove  sympathetic  nerves  . 
Remove  sympathetic  nerves  . 
Remove  sympattietic  nerves  . 
Remove  sympathetic  nerves  . 
Remove  sympattietic  nerves  . 
Remove  sympattietic  nerves  . 
Remove  sympathetic  nerves  . 
Remove  sympathetic  nerves  . 

Repair  of  digit  nerve  

Repair  nerve  add-on 

Repair  of  hartd  or  foot  nerve  . 
Repair  of  hand  or  foot  nerve 
Repair  of  hand  or  tool  nerve  . 

Repair  nerve  add-on 

Repair  of  leg  nerve  

Repair/transpose  nerve , 

Repair  ann/tog  nerve  

Repair  sciatic  nerve 

Nen/e  surgery  

Repair  of  arm  nerves  

Repair  of  low  back  nerves 

Repair  of  facial  nerve 

Repair  of  facial  nerve 

Fusion  of  facial/other  nerve  ... 
Fuskjn  of  facial/other  nerve  ... 
Fusion  of  facial/other  nerve  ... 
Subsequent  repair  of  nerve  ... 
Repair  &  revise  nerve  add-on 
Repair  nerve/shorten  bone  .... 

Nerve  graft,  head  or  neck 

Nerve  graft,  head  or  neck 

Nen/e  graft,  hand  or  foot  

Nerve  graft,  har>d  or  foot  

Nerve  graft,  arm  or  leg 

Nerve  graft,  ami  or  leg 

Nerve  graft,  hand  or  kxit  

Nerve  graft,  hand  or  foot  

Nerve  graft,  arm  or  leg  

Nerve  graft,  arm  or  leg  

Nerve  graft  add-on 

Nerve  graft  add-on 

Nerve  pedk:le  transfer 

Nerve  pedk:ie  transfer 

Itorvous  system  surgery 

Revise  eye  

Revise  eye  with  implant 


Physician 

Wotlt 

RVUs^ 


7.06 

13.52 

6.96 

6.41 

6.93 

8.87 

7.36 

7.21 

5.17 

5.12 

3.11 

6.23 

3.72 

9.82 

15.46 

4.30 

4.61 

11.31 

14.92 

3.01 

9.15 

14.64 

13.67 

10.30 

10.37 

8.75 

8.75 

10.37 

9.44 

5.86 

10.19 

10.94 

10.94 

6.26 

13.02 

13.80 

14.49 

16.49 

4.26 

19.24 

19.44 

12.55 

15.24 

15.74 

14.04 

15.99 

1.99 

2.98 

3.38 

17.53 

20.75 

15.15 

16.14 

14.66 

15.60 

19.25 

20.49 

18.24 

19.50 

10.22 

11.83 

14.02 

18.83 

0.00 

6.46 

6.87 


Facility 
PE  RVUs 


4.67 

6.23 

4.03 

3.56 

6.12 

5.65 

5.51 

4.79 

3.73 

3.80 

1.55 

3.70 

1.90 

6.60 

10.09 

2.19 

3.46 

7.18 

8.77 

1.76 

5.31 

7.26 

6.23 

5.72 

7.35 

6.60 

6.60 

7.35 

7.20 

3.03 

7.16 

7.81 

7.79 

3.34 

8.44 

9.36 

9.83 

10.69 

2.23 

12.60 

12.10 

8.55 

10.03 

9.94 

9.26 

10.24 

1.08 

1.54 

1.31 

11.12 

13.08 

10.21 

7.62 

8.95 

9.94 

9.74 

11.17 

10.85 

11.80 

5.41 

6.06 

9.10 

12.43 

0.00 

11.88 

11.93 


Non- 

FadNty 

PERVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 

MA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 


Mal- 
practice 
RVUs 


0.83 
1.16 
0.51 
0.26 
0.77 
0.99 
1.32 
1.20 
0.60 
0.63 
0.38 
0.79 
0.48 
1.17 
2.22 
0.56 
0.54 
1.68 
1.88 
0.40 
0.87 
1.79 
0.96 
1.08 
1.17 
0.99 
0.99 
1.17 
1.14 
0.68 
1.23 
1.36 
1.32 
0.80 
0.86 
1.71 
1.76 
2.78 
0.50 
2.45 
2.47 
1.13 
1.37 
1.06 
1.40 
1.08 
0.24 
0.34 
0.39 
1.51 
1.73 
1.74 
1.38 
1.65 
1.77 
2.04 
1.85 
2.64 
2.71 
0.99 
1.10 
1.52 
1.79 
0.00 
0.26 
0.28 


Gtobal 


CPTV 
HCPCS2 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
2ZZ 
090 
ZZZ 
090 
090 
ZZZ 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
090 
090 
YYY 
090 
090 


65101  

65103  

65105  

65110 

65112  

65114  

65125  

65130  

65135  

65140  

65150  

65155  

65175  

65205  

65210  

65220  

65222  ....'.. 

65235  

65260  

65265  

65270  

65272  

65273  

65275  

65280  

65285  ...... 

65286  

65290  

65400  

65410  

65420  

65426  

65430  

65435  

65436  

65450 

65600  

65710  

65730  

65750  

65755  

65760  

65765  

65767  

65770  

65771  

65772  

65775  

65800  

65805  

65810  

65815  

65820  

65850  

65855  

65860  

65865  

65870  

65875  

65880  

65900  

65920  

65930  

66020  

66030  

66130  


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
N 
N 
A 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Removal  of  eye 

Remove  eye/insert  implant  

Remove  eye/attach  implant  

Removal  of  eye 

Rennove  eye/revise  socket 

Remove  eye/revise  socket 

Revise  ocular  Implant  

Insert  ocular  implant  ; 

Insert  ocular  implant 

Attach  ocular  implant  

Revise  ocular  implant  

Reinsert  ocular  implant  

Removal  of  ocular  implant  

Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 

Repair  of  eye  wound 

Repair  of  eye  wound 

Repair  of  eye  wound 

Repair  of  eye  wound 

Repair  of  eye  wound 

Repair  of  eye  wound 

Repair  of  eye  wound 

Repair  of  eye  socket  wound  .... 

Removal  of  eye  lesion  

Biopsy  of  cornea 

Removal  of  eye  lesion  

Removal  of  eye  lesion  

Comeal  smear  

Curette/treat  cornea 

Curette/treat  comea  

Treatment  of  comeal  lesion 

Revision  of  comea  

Comeal  transplant 

Comeal  transplant 

Comeal  transplant 

Comeal  transplant 

Revision  of  comea  

Revision  of  comea  

Comeal  tissue  transplant 

Revise  comea  with  implant 

Radial  keratotomy 

Correctk>n  of  astigmatism  

Correction  of  astigmatism  

Drainage  of  eye  

Drainage  of  eye  

Drainage  of  eye  

Drainage  of  eye  

Relieve  inner  eye  pressure 

Incision  of  eye 

Laser  surgery  of  eye 

Incise  inner  eye  adhesions 

Incise  inner  eye  adhesions 

Incise  inner  eye  adhesions 

Incise  inner  eye  adhesions 

Incise  inner  eye  adhesions 

Remove  eye  lesion  

Remove  implant  of  eye 

Remove  blood  clot  from  eye  .... 

Injectk>n  treatment  of  eye  

Injection  treatment  of  eye  

Remove  eye  lesion  


Physkaan 

Work 

RVUs  3 

Facility 
PE  RVUs 

Non- 
Facility 
PE  RVUs 

Mal- 
practice 
RVUs     i 

I 

Gkibal 

7.03 

12.17 

NA 

0.28 

090 

7.57 

12.36 

NA 

0.30 

090 

8.49 

12.86 

NA 

0.34 

090 

13.95 

15.87 

NA 

0.68 

090 

16.38 

18.08 

NA 

0.96 

090 

17.53 

1813 

t^ 

0.94 

090 

3.12 

1.46 

6.31 

0.15 

090 

7.15 

11.79 

NA 

0.28 

090 

7.33 

12.01 

NA 

0.29 

090 

8.02 

12.27 

NA 

0.31 

090 

6.26 

11.22 

t4A 

0.25 

090 

8.66 

13.17 

NA 

0.40 

090 

6.28 

11.37 

NA 

0.26 

090 

0.71 

0.20 

0.62 

0.03 

000 

0.84 

0.30 

0.78 

0.03 

000 

0.71 

0.19 

0.62 

0.05 

000 

0.93 

0.28 

0.79 

0.04 

000 

7.57 

6.99 

NA 

0.30 

090 

10.96 

12.76 

r^ 

0.43 

090 

12.59 

14.32 

NA 

0.50 

090 

1.90 

2.41 

4.10 

0.08 

010 

3.82 

4.85 

5.82 

0.16 

090 

4.36 

5.19 

NA 

0.17 

090 

5.34 

5.24 

5.74 

0.27 

090 

7.66 

7.88 

NA 

0.30 

090 

12.90 

13.88 

r^ 

0.51 

090 

5.51 

7.94 

9.20 

0.21 

090 

5.41 

6.47 

NA 

0.26 

090 

6.06 

7.15 

8.69 

0.24 

090 

1.47 

0.67 

1.76 

0.06 

000 

4.17 

7.31 

847 

0.17 

090 

5.25 

6.78 

8.10 

0.20 

090 

1.47 

0.68 

9.01 

0.06 

000 

0.92 

0.40 

1.38 

0.04 

000 

4.19 

5.06 

6.06 

0.17 

090 

3.27 

6.90 

819 

0.13 

090 

3.40 

1.44 

5.65 

0.14 

090 

12.35 

13.14 

NA 

0.49 

090 

14.25 

12.01 

NA 

0.56 

090 

15.00 

14.53 

f^ 

0.59 

090 

14.89 

14.44 

NA 

0.58 

090 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

17.56 

15.44 

f^ 

0.69 

090 

0.00 

0.00 

0.00 

0.00 

XXX 

4.29 

6.56 

7.61 

0.17 

090 

5.79 

8.66 

NA 

0.22 

090 

1.91 

1.44 

2.33 

0.08 

000 

1.91 

1.44 

233 

0.08 

000 

4.87 

9.09 

NA 

0.19 

090 

5.05 

8.24 

9.49 

0.20 

090 

8.13 

11.15 

NA 

0.32 

090 

10.52 

10.30 

NA 

0.41 

090 

3.85 

3.61 

5.13 

0.17 

010 

3.55 

3.15 

4.15 

0.14 

090 

5.60 

6.93 

NA 

0.22 

090 

6.27 

7.26 

NA 

0.24 

090 

6.54 

7.38 

NA 

0.25 

090 

7.09 

7.63 

NA 

0.28 

090 

1093 

12.87 

IM 

0.46 

090 

8.40 

8.24 

NA 

0.33 

090 

7.44 

8.85 

NA 

0.29 

090 

1.59 

1.56 

2.44 

0.07 

010 

1.25 

1.38 

2.27 

.      0.05 

010 

7.69 

6.71 

7.65 

0.31 

090 

'  OPT  codM  and  d>«cnptton»  only 
'Copyright  1904  AnMrtcan  Oanlal 
>  *lndto«iw  RVU«  •!•  not  uM  for 
«PE  RVU»  ■  Pnclio*  EjipMiM 


copyiigM  2001  Ainartcan  ModicH  Auooaiion.  M  ntfMt  RMWvad.  ^ffHiealM  FARS/Df  ARS  Apply. 
AMOcMton.  Al  rtgNs  i«Mfvwl  (D01 10-09999). 
piyfTisnt^ 
VakMUnilt. 


'  OPT  codes  and  descriptions  only  are  copyright  2001  Amencan  Medical  Association.  All  Rights  Resen^d.  ApplicatJie  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association  All  rights  rasafvad  (001 10-D9999). 
'  vindicates  RVUs  are  not  use  tor  Medicate  payments. 
«  PE  RVUa  ■  Piactica  Expanse  Ralativa  Value  Units. 
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CPTV 
HCPCS2 


66150 
66155 
66160 
66165 
66170 
66172 
66180 
66185 
66220 
66225 
66250 
66500 
66S05 
66600 
66605 
66625 
66630 
66635 
66680 
66682 
66700 
66710 
66720 
66740 
66761 
66762 
66770 
66820 
66821 
66825 
66630 
66840 
66850 
66852 
66920 
66930 
66940 
66982 
66963 
66984 
66985 
66986 
66999 
67005 
67010 
67015 
67025 
67027 
67028 
67030 
67031 
67036 
67038 
67039 
67040 
67101 
67105 
67107 
67106 
67110 
67112 
67115 
67120 
67121 
67141 
67145 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Glaucoma  surgery 

Glaucoma  surgery 

Glaucoma  surgery 

Glaucoma  surgery 

Glaucoma  surgery 

Incision  of  eye 

Implant  eye  shunt  

Revise  eye  shunt 

Repair  eye  lesion  

Repair/graft  eye  lesion 

Follow-up  surgery  of  eye  

Incision  of  iris 

Incision  of  iris 

Remove  iris  and  lesion  

Removal  of  iris  

Removal  of  iris 

Removal  of  Iris 

Removal  of  iris  

Repair  iris  &  ciliary  txxly 

Repair  Iris  &  ciliary  txxly 

Destnjction,  ciliary  body 

Destruction,  ciliary  body ........ 

Destruction,  ciliary  body 

Destruction,  ciliary  body 

Revision  of  iris  

Revision  of  iris  

Removal  of  inner  eye  lesion  . 
Incision,  secondary  cataract  . 
After  cataract  laser  surgery  .. 
Reposition  intraocular  lens  ... 

Removal  of  lens  lesion  

Removal  of  lens  material 

Removal  of  lens  material  

Removal  of  lens  material  

Extraction  of  lens  

Extraction  of  lens  

Extraction  of  lens  

Cataract  surgery,  complex  .... 
Cataract  surg  w/iol,  1  stage  .. 
Cataract  surg  w/iol,  I  stage  ... 

Insert  lens  prosthesis 

Excfiange  lens  prosthesis 

Eye  surgery  procedure  

Partial  removal  of  eye  fluid  ... 
Partial  removal  of  eye  fluid  ... 

Release  of  eye  fluid 

Replace  eye  fluid  

Implant  eye  drug  system  

Iniection  eye  drug  

Incise  inner  eye  strarxls 

Laser  surgery,  eye  strands  ... 
Rentoval  of  inner  eye  fluid  ..» 

Strip  retinal  membrane  

Laser  treatment  of  retina  ...>.. 

Laser  treatment  of  retina  

Repair  detached  retina  

Repair  detached  retina  

Repair  detached  retire  

Repair  detacfied  retina  

Repair  detached  retina  

Rerepair  detached  retina  

Release  encircNr)g  material ... 
Remove  eye  implant  material 
Remove  eye  implant  material 

Treatment  of  retina  

Treatment  of  retina  
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Global 

8.30 

10.90 

NA 

0.33 

090 

629 

10.83 

NA 

0.32 

090 

10.17 

11.71 

NA 

0.41 

090 

8.01 

10.70 

NA 

0.31 

090 

12.16 

17.20 

NA 

0.48 

090 

15.04 

15.44 

NA 

0.59 

090 

14.55 

12.30 

NA 

0.57 

090 

8.14 

8.45 

NA 

0.32 

090 

7.77 

10.10 

NA 

0.32 

090 

11.05 

9.53 

NA 

0.44 

090 

5.96 

6.50 

8.04 

0.23 

090 

3.71 

4.87 

NA 

0.15 

090 

4.08 

5.00 

NA 

0.17 

090 

8.68 

8.90 

NA 

0.34 

090 

12.79 

12.47 

NA 

0.61 

090 

5.13 

6.83 

7.91 

0.20 

090 

6.16 

7.80 

NA 

0.24 

090 

6.25 

6.65 

NA 

0.24 

090 

5.44 

6.25 

NA 

0.21 

090 

6.21 

7.81 

NA 

0.24 

090 

4.78 

7.16 

7.16 

0.19 

090 

4.78 

7.61 

9.06 

0.18 

090 

4.78 

7.58 

8.62 

0.19 

090 

4.78 

6.56 

NA 

0.18 

090 

4.07 

4.34 

5.64 

0.16 

090 

4.58 

4.40 

5.60 

0.18 

090 

5.18 

4.65 

5.87 

0.20 

090 

3.89 

8.62 

NA 

0.16 

090 

2.35 

3.44 

3.89 

0.10 

090 

8.23 

10.65 

NA 

0.32 

090 

8.20 

6.96 

NA 

0.32 

090 

7.91 

6.87 

NA 

0.31 

090 

9.11 

7.41 

NA 

0.36 

090 

9.97 

7.87 

NA 

0.39 

090 

8.86 

7.34 

NA 

0.35 

090 

10.18 

8.86 

NA 

0.41 

090 

8.93 

8.28 

NA 

0.35 

090 

13.50 

9.17 

NA 

0.56 

090 

8.99 

6.02 

NA 

0.37 

090 

10.23 

7.74 

NA 

0.41 

090 

8.39 

6.96 

NA 

0.33 

090. 

12.28 

8.71 

NA 

0.49 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

5.70 

2.66 

NA 

0.22 

090 

6.87 

3.23 

NA 

0.27 

090 

6.92 

8.37 

NA 

0.27 

090 

6.84 

7.70 

17.77 

0.27 

090 

10.85 

8.94 

14.73 

0.46 

090 

2.52 

1.17 

11.22 

0.11 

000 

4.84 

6.97 

NA 

0.19 

090 

3.67 

3.21 

4.22 

0.15 

060 

11.89 

9.17 

NA 

0.47 

090 

21.24 

15.78 

NA 

0.84 

090 

14.52 

12.62 

NA 

0.57 

090 

17.23 

13.91 

NA 

0.68 

090 

7.53 

9.12 

11.28 

0.29 

090 

7.41 

5.64 

7.79 

0.29 

090 

14.84 

13.51 

NA 

0.58 

090 

20.82 

18.17 

NA 

0.82 

090 

8.81 

10.57 

21.28 

0.35 

090 

16.86 

16.13 

NA 

0.66 

090 

4.99 

7.05 

NA 

0.19 

090 

5.98 

7.34 

17.00 

0.23 

090 

10.67 

12.48 

NA 

0.42 

090 

SJ20 

7.18 

8.31 

0.20 

090 

5.37 

4.23 

5.42 

0.21 

090 
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67208  . 
67210  . 
67218  . 

67220  . 

67221  . 
67225  . 

67227  . 

67228  . 
67250  . 
67255  . 
67299  . 

67311  . 

67312  . 
67314  . 
67316  . 
67318  . 
67320  . 

67331  . 

67332  . 

67334  . 

67335  , 
67340  . 
67343 
67345 
67350 
67399 
67400 
67405 
67412 
67413 
67414 
67415 
67420 
67430 
67440 
67445 
67450 
67500 
67505 
67515 
67550 
67560 
67570 
67599 
67700 
67710 
67715 
67800 
67801 
67805 
67808 
67810 
67820 
67825 
67830 
67835 
67840 
67850 
67875 
67880 
67882 
67900 
67901 
67902 
67903 
67904 


MOD 


Status 


A 
A 
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A 
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A 
A 
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A 
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A 
A 
A 
A 
A 
A 
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Description 


Treatment  of  retinal  lesion  

Treatment  of  retinal  lesion  

Treatment  of  retinal  lesion  

Treatment  of  choroid  lesion  

Ocular  photodynamic  ther 

Eye  photodynamic  ther  add-on 

Treatment  of  retinal  lesion  

Treatment  of  retinal  lesion  

Reinforce  eye  wall  

Reinforce/graft  eye  wall 

Eye  surgery  procedure  

Revise  eye  muscle 

Revise  two  eye  muscles  

Revise  eye  muscle 

Revise  two  eye  muscles 

Revise  eye  muscle(s)  

Revise  eye  muscle(s)  add-on  .. 
Eye  surgery  follow-up  add-on  .. 
Rerevise  eye  muscles  add-on  . 
Revise  eye  muscle  w/suture  .... 

Eye  suture  during  surgery  

Revise  eye  muscle  add-on  

Release  eye  tissue  

Destroy  nerve  of  eye  muscle  ... 

Biopsy  eye  muscle 

Eye  muscle  surgery  procedure 

Explore/biopsy  eye  socket 

Explore/drain  eye  socket  

ExploreAreat  eye  socket 

Explore/treat  eye  socket  

Explr/decompress  eye  socket  .. 

Aspiration,  orbital  contents  

Explore/treat  eye  socket  

Explore/treat  eye  socket  

Explore/drain  eye  socket  

Explr/decompress  eye  socket  .. 

Explore/biopsy  eye  socket  

Inject/treat  eye  socket 

Inject/treat  eye  socket 

Inject/treat  eye  socket 

Insert  eye  socket  implant 

Revise  eye  socket  Implant 

Decompress  optic  nerve  

Orbit  surgery  procedure 

Drainage  of  eyelid  abscess  

Incision  of  eyelid  

Incision  of  eyelid  fold  

Remove  eyelid  lesion 

Remove  eyelid  lesions 

Remove  eyelid  lesions 

Remove  eyelid  lesion(s)  

Biopsy  of  eyelid 

Revise  eyelashes 

Revise  eyelashes 

Revise  eyelashes 

Revise  eyelashes 

Remove  eyelid  lesion 

Treat  eyelid  lesion 

Closure  of  eyelid  by  suture 

Revision  of  eyelid 

Revision  of  eyelkj 

Repair  brow  defect 

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  
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6.70 

8.82 

18.53 

13.13 

4.01 

0.47 

6.58 

12.74 

8.66 

8.90 

0.00 

6.65 

8.54 

7.52 

9.66 

7.85 

4.33 

4.06 

4.49 

3.98 

2.49 

4.93 

7.35 

2.96 

2.87 

0.00 

9.76 

7.93 

9.50 

10.00 

11.13 

1.76 

20.06 

13.39 

13.09 

14.42 

13.51 

0.79 

0.82 

0.61 

10.19 

10.60 

13.58 

0.00 

1.35 

1.02 

1.22 

1.38 

1.88 

2.22 

3.80 

1.48 

0.89 

1.38 

1.70 

5.56 

2.04 

1.69 

1.35 

3.80 

5.07 

6.14 

6.97 

7.03 

6.37 

6.26 


7.35 

5.83 

16.22 

9.82 

1.89 

0.18 

7.39 

7.30 

12.35 

12.40 

0.00 

6.29 

7.36 

6.87 

7.86 

7.26 

2.02 

1.95 

2.09 

1.86 

1.16 

2.29 

7.17 

1.35 

1.94 

0.00 

14.03 

12.74 

16.27 

13.96 

17.10 

0.79 

Z0.88 

17.96 

17.25 

18.42 

17.42 

0.17 

0.21 

0.29 

13.66 

13.56 

17.87 

0.00 

0.58 

0.48 

0.58 

0.64 

0.88 

1.04 

4.31 

0.70 

0.38 

1.04 

2.20 

4.77 

0.96 

2.14 

2.17 

3.24 

4.76 

6.66 

7.00 

7.07 

7.47 

8.43 


Non- 
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8.64 

7.45 

NA 

11.06 

4.80 

0.24 

9.32 

10.07 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.34 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.83 

0.95 

0.86 

NA 

MA 

NA 

0.00 

8.03 

8.19 

NA 

2.70 

8.52 

8.68 

NA 

5.42 

1.16 

1.64 

11.86 

NA 

8.42 

9.21 

12.03 

13.10 

14.99 

11.42 

NA 

NA 

12.96 

15.13 


Mal- 

Practk:e 
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Global 


0.26 

0.35 

0.53 

0.51 

0.16 

0.50 

0.26 

0.50 

0.36 

0.35 

0.00 

0.27 

0.35 

0.30 

0.40 

0.31 

0.17 

0.17 

0.18 

0.16 

0.10 

0.19 

0.30 

0.13 

0.13 

0.00 

0.43 

0.36 

0.41 

0.43 

0.48 

0.09 

G84 

0.97 

0.58 

0.63 

0.56 

0.04 

0.04 

0.02 

0.50 

0.47 

0.69 

0.00 

0.06 

0.04 

0.05 

0.06 

0.08 

0.09 

0.17 

0.06 

0.04 

0.06 

0.07 

0.22 

0.08 

0.07 

0.06 

0.16 

0.21 

0.30 

0.32 

0.34 

0.39 

0.26 


090 
090 
090 
090 
000 

zzz 

090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
ZZZ 

zzz 
zzz 
zzz 
zzz 
zzz 

090 
010 
000 
YYY 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
000 
000 
000 
090 
090 
090 
YYY 
010 
010 
010 
010 
010 
010 
090 
000 
000 
010 
010 
090 
010 
010 
000 
090 
090 
090 
090 
090 
090 
090 
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67906 

67908 

67909 

67911 

67914 

67915 

67916 

67917 

67921 

67922 

67923 

67924 

67930 

67935 

67938 

67950 

67961 

67966 

67971 

67973 

67974 

67975 

67999 

68020 

68040 

68100 

68110 

68115 

68130 

68135 

68200 

68320 

68325 

68326 

68328 

68330 

68335 

68340 

68360 

68362 

68399 

68400 

68420 

68440 

68500 

68505 

68510 

68520 

68525 

68530 

68540 

68550 

68700 

68705 

68720 

68745 

68750 

68760 

68761 

68770 

68801 

68810 

68811 

68815 

68840 

68850 
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A 
A 
A 
A 
A 
A 
A 
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A 
A 
A 
A 
A 
A 
A 
A 
A 


Desoripdon 


Repair  eyelid  defect 

RefMiir  eyelid  defect 

Revise  eyelid  defect 

Revise  eyelid  defect 

Repair  eyeM  defect  

Repair  eyelid  defect 

Repair  eyelid  defect 

Repair  eyelid  defect 

Repair  eyelid  defect 

Repair  eyelid  defect 

Repair  eyelid  defect 

Repair  eyelid  defect 

Repair  eyelid  wound  

Repair  eyelid  wour>d  

Remove  eyelid  foreign  body 

Revision  of  eyelid 

Revision  of  eyelid 

Revision  of  eyelid < 

Reconstruction  of  eyelid  

Reconstruction  of  eyelid  

Reconstruction  of  eyelid  

Reconstruction  of  eyelid  

Revision  of  eyelid 

Incise/drain  eyelid  lining 

Treatment  of  eyelid  lesions  . 

Biopsy  of  eyelid  lining  

Remove  eyelid  lining  lesion 
Remove  eyelid  lining  lesion 
Remove  eyelid  lining  lesion 
Remove  eyelid  lining  lesion 

Treat  eyelid  by  injection 

Revise/graft  eyelid  lining 

Revise/graft  eyelid  Kning 

Revise/graft  eyelid  lining 

Revise/graft  eyelid  Hning 

Revise  eyelid  lining 

Revise/graft  eyelid  lining 

Separate  eyelid  adhesions  . 

Revise  eyelid  lining  

Revise  eyelid  lir>ing  

Eyelid  Hning  surgery 

Incise/drain  tear  gland 

Incise/drain  tear  sac 

Incise  tear  duct  opening  ..... 

Removal  of  tear  gland  

Partial  removal,  tear  gland  .. 

Biopsy  of  tear  gland 

Removal  of  tear  sac 

Biopsy  of  tear  sac 

Clearance  of  tear  duct  

Remove  tear  gland  lesion  .. 
Remove  tear  gland  lesion  .. 

Repair  tear  ducts  

Revise  tear  duct  opening  ... 

Create  tear  sac  drain 

Create  tear  duct  drain 

Create  tear  duct  drain 

Close  tear  duct  opening 

Close  tear  duct  opening 

Close  tear  system  fistula  ... 

Dilate  tear  duct  opening 

Probe  nasolacrimal  duct  .... 
Probe  nasolacrimal  duct  .... 
Probe  nasolacrimal  duct  .... 
Exptore/irrigate  tear  ducts  .. 
Injection  for  tear  sac  x-ray  . 
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Global 

6.79 

6.55 

9.99 

0.42 

090 

5.13 

6.30 

9.76 

0.20 

090 

5.40 

6.81 

10.41 

0.25 

090 

5.27 

6.89 

NA 

0.23 

090 

3.68 

3.69 

13.57 

0.16 

090 

3.18 

1.49 

12.06 

0.13 

090 

5.31 

5.51 

16.81 

0.22 

090 

6.02 

6.81 

10.73 

0.25 

090 

3.40 

3.46 

13.32 

.   o.u 

090 

3.06 

3.29 

12.03 

0.13 

090 

5.88 

5.59 

15.84 

0.24 

090 

5.79 

6.15 

10.03 

0.23 

090 

3.61 

3.15 

12.94 

0.17 

010 

6.22 

5.59 

15.85 

0.29 

090 

1.33 

0.52 

1018 

0.06 

010 

5.82 

7.53 

9.15 

0.30 

090 

5.69 

5.94 

9.50 

0.26 

090 

6.57 

6.07 

9.17 

0.33 

090 

9.79 

7.66 

NA 

0.42 

090 

12.87 

9.73 

NA 

0.59 

090 

12.84 

9.64 

NA 

0.54 

090 

9.13 

7.32 

NA 

0.38 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

1.37 

0.63 

8.12 

0.06 

010 

0.85 

0.39 

7.99 

0.03 

000 

1.35 

0.62 

8.20 

0.06 

000 

1.77 

1.38 

9.27 

0.07 

010 

2.36 

1.10 

8.75 

0.10 

010 

4.93 

2.31 

NA 

0.19 

090 

1.84 

0.86 

8.50 

0.07 

010 

0.49 

0.23 

0.76 

0.02 

000 

5.37 

5.25 

5.75 

0.21 

090 

7.36 

6.28 

NA 

0.30 

090 

7.15 

6.15 

NA 

0.30 

090 

8.18 

6.96 

NA 

0.40 

090 

4.83 

5.75 

7.35 

0.19 

090 

7.19 

5.63 

NA 

0.29 

090 

4.17 

4.31 

15.52 

0.17 

090 

4.37 

5.44 

6.84 

0.17 

090 

7.34 

8.05 

NA 

0.29 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

1.69 

2.22 

11.99 

0.07 

010 

2.30 

2.53 

12.33 

0.10 

010 

0.94 

0.44 

8.12 

0.04 

010 
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9.89 

NA 

0.60 

090 
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NA 

0.57 

090 

4.61 

2.16 

13.13 

0.19 

OOO 

7.51 
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NA 

0.33 

090 
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NA 

0.18 

000 
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3.09 
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0.16 

010 

10.60 

9.42 

NA 

0.46 

090 

13.26 

11.32 

NA 

0.66 

090 

6.60 

6.88 

NA 

0.27 

090 

2.06 

0.97 

8.67 

0.08 

010 

8.96 

8.01 

NA 

0.38 

090 

8.63 

7.83 

NA 

0.38 

090 

8.66 

8.45 

NA 

0.37 

090 

1.73 

1.21 

6.98 

0.07 

010 

1.36 

0.96 

3.21 

0.06 

010 

7.02 

6.13 

17.23 

0.28 

090 

0.94 

0.56 

0.86 

0.04 

010 

1.90 

0.88 

2.47 

0.08 

010 

2.35 

2.49 

NA 

0.10 

010 

3.20 

2.92 

13.26 

0.14 

010 

1.25 

0.93 

1.59 

0.05 

010 

0.80 

0.31 

15.79 

0.03 

000 

<  CPT  codM  and  dicrtpMoni  onty 
>Co(>yftght  1904  AiTMrican  Oanlal 
'«lndlcat*i  RVUs  an  not  UM  hy 
*PE  RVUs  •  Practic*  Expana* 


copyftgM  2001  Aina)lc«>  MadM  AaaocWion.  M  nghla  Raaaivad. /^plleaWa  FARS/DFARS  Apply. 
AaaocMtan.  Al  rtgMa  raaamad  (001  lO-OMSS). 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  iNFORMATIOf^— Continued 


CPTV 
HCPCS2 


MOD 


Status 


Description 


Pfiysician 

W0(1( 
RVUs  3 


Facility 
PE  RVUs 


Non- 

Faality 

PE  RVUs 


Mal- 
practice 
RVUs 


Global 


68899 

69000 

69005 

69020 

69090 

69100 

69105 

69110 

69120 

69140 

69145 

69150 

69155 

69200 

69205 

69210 

69220 

69222 

69300 

69310 

69320 

69399 

69400 

69401 

69405 

69410 

69420 

69421 

69424 

69433 

69436 

69440 

69450 

69501 

69502 

69505 

69511 

69530 

69535 

69540 

69550 

69552 

69554 

69601 

69602 

69603 

69604 

69605 

69610 

69620 

69631 

69632 

69633 

69635 

69636 

69637 

69641 

69642 

69643 

69644 

69645 

69646 

69650 

69660 

69661 

69662 


C 
A 
A 
A 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Tear  duct  system  surgery  

Drain  extemal  ear  lesion 

Drain  extemal  ear  lesion 

Drain  outer  ear  canal  lesion  ... 

Pierce  earlobes  

Biopsy  of  extemal  ear 

Biopsy  of  external  ear  canal  ... 
Remove  extemal  ear,  partial  .. 

Removal  of  extemal  ear  

Remove  ear  canal  lesion(s)  .... 
Remove  ear  canal  lesion(s)  .... 
Extensive  ear  canal  surgery  ... 
Extensive  ear/neck  surgery  .... 

Clear  outer  ear  canal  

Clear  outer  ear  canal  

Remove  impacted  ear  wax 

Clean  out  mastoid  cavity  

Clean  out  mastoid  cavity  

Revise  extemal  ear 

Rebuild  outer  ear  canal  

Rebuild  outer  ear  canal  

Outer  ear  surgery  procedure  .. 

Inflate  middle  ear  canal  

Inflate  middle  ear  canal  

Catheterize  middle  ear  cansil  .. 

Inset  middle  ear  (baffle)  

Incision  of  eardrum  

Incision  of  eardrum  

Remove  ventilating  tube  

Create  eardrum  opening 

Create  eardrum  opening 

Exploration  of  middle  ear 

Eardrum  revision 

Mastoidectomy  

Mastoidectomy  

Remove  mastoid  structures  .... 

Extensive  mastoid  surgery 

Extensive  mastoid  surgery 

Remove  part  of  temporal  bone 

Remove  ear  lesion 

Remove  ear  lesion 

Remove  ear  lesion 

Remove  ear  lesion 

Mastoid  surgery  revision  ..'. 

Mastoid  surgery  revision  

Mastoid  surgery  revision 

Mastoid  surgery  revision 

Mastoid  surgery  revision 

Repair  of  eardrum 

Repair  of  eardrum 

Repair  eardrum  stmctures 

Rebuild  eardrum  structures  .... 
Rebuild  eardrum  structures  .... 

Repair  eardrum  structures  

Rebuild  eardnjm  structures  .... 
Rebuild  eardrum  structures  .... 
Revise  middle  ear  &  mastoid  .. 
Revise  middle  ear  &  mastoid  .. 
Revise  middle  ear  &  mastoid  .. 
Revise  middle  ear  &  mastoid  .. 
Revise  middle  ear  &  mastoid  .. 
Revise  middle  ear  &  mastoid  .. 

Release  middle  ear  bone 

Revise  middle  ear  bone 

Revise  middle  ear  bone 

Revise  middle  ear  bone 


0.00 

0.00 

1.45 

0.55 

2.11 

1.99 

1.48 

0.71 

0.00 

0.00 

0.81 

0.40 

0.85 

0.99 

3.44 

2.79 

4.05 

4.45 

7.97 

7.95 

2.62 

2.47 

13.43 

11.15 

20.80 

15.23 

0.77 

0.74 

1.20 

1.52 

0.61 

0.24 

0.83 

0.43 

1.40 

1.67 

6.36 

4.37 

10.79 

9.61 

16.96 

13.66 

0.00 

0.00 

0.83 

0.40 

0.63 

0.35 

2.63 

1.46 

0.33 

0.16 

1.33 

0.71 

1.73 

1.86 

0.85 

0.87 

1.52 

0.85 

1.96 

1.99 

7.57 

7.20 

5.57 

6.00 

9.07 

7.98 

12.38 

10.52 

12.99 

10.77 

13.52 

11.12 

19.19 

14.64 

36.14 

24.07 

1.20 

1.55 

10.99 

9.63 

19.46 

14.21 

33.16 

21.75 

13.24 

11.69 

13.58 

11.25 

14.02 

11.46 

14.02 

11.38 

18.49 

14.28 

4.43 

3.37 

5.89 

3.20 

9.86 

9.07 

12.75 

11.40 

12.16 

11.05 

13.33 

10.61 

15.22 

12.87 

15.11 

12.79 

12.71 

10.75 

16.84 

13.73 

15.32 

12.87 

16.97 

13.81 

16.38 

13.44 

17.99 

14.39 

9.66 

8.34 

11.90 

9.56 

15.74 

12.33 

15.44 

12.20 

0.00 

2.06 

2.50 

2.18 

0.00 

1.41 

1.47 

3.42 

NA 

NA 

3.33 

NA 

NA 

1.41 

NA 

0.57 

1.49 

2.18 

NA 

IMA 

0.00 

1.48 

1.38 

3.03 

1.38 

2.30 

2.52 

1.65 

2.26 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.21 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.15 

6.73 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 


0.00 

0.10 

0.16 

0.11 

0.00 

0.04 

0.06 

0.24 

0.31 

0.56 

0.18 

1.07 

1.51 

0.05 

0.09 

0.04 

0.06 

0.10 

0.43 

0.77 

1.17 

0.00 

0.06 

0.04 

0.18 

0.02 

0.10 

0.13 

0.06 

0.11 

0.14 

0.53 

0.39 

0.65 

0.86 

0.92 

0.96 

1.32 

2.59! 

0.09 

0.80 

1.36 

2.32 

0.92 

0.94' 

1.00 

0.98 

1.29 

0.31 

0.40 

0.69 

0.89 

0.84 

0.87 

1.07 

1.06 

0.89 

1.18 

1.08 

1.19 

1.16 

1.26 

0.68 

0.84 

1.10 

1.06 


YYY 
010 
010 
010 

XXX 
000 
000 
090 
090 
090 
090 
090 
090 
000 
010 
000 
000 
010 

YYY 
090 
090 

YYY 
000 
000 
010 
000 
010 
010 
000 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  OPT  codas  and  dascriptions  only  are  copyright  2001  American  Medical  Association.  All  Rights  Rasefved.  ApplicaMa  FARS13FARS  Apply. 
'Copyright  1994  Ainarican  Dental  Associafion  All  rights  reserved  (CX)l  10-09999). 
^i-lndicata^VUs  are  not  use  lor  Medicate  payments. 
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CPTV 
HCPCS2 


69666 

69667 

69670 

69676 

69700 

69710 

69711 

69714 

69715 

69717 

69718 

69720 

69725 

69740 

69745 

69799 

69801 

69802 

69605 

69806 

69820 

69640 

69905 

69910 

69915 

69930 

69949 

d9950 

69955 

69960 

69970 

69979 

o9990 

70010 

70010 

70010 

70015 

70015 

70015 

70030 

70030 

70030 

70100 

70100 

70100 

70110 

70110 

70110 

70120 

70120 

70120 

70130 

70130 

70130 

70134 

70134 

70134 

70140 

70140 

70140 

70150 

70150 

70150 

70160 

70160 

70160 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TO 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 
A 
A 
A 
A 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
C 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Repair  middle  ear  structures  

Repair  middle  ear  structures  

Remove  mastoid  air  cells  

Remove  middle  ear  nerve  

Close  mastoid  fistula 

tmplant/repiace  hearing  aid  — 

Remove/repair  hearing  aid 

Implant  temple  bone  w/stimul 

Temple  bne  impint  w/stimuiat 

Temple  bone  implaitt  revision 

Revise  temple  bone  ImplanI  

Release  facial  nerve  ~ 

Release  facial  nerve 

Repair  facial  nerve 

Repair  facial  nerve 

Middle  ear  surgery  procedure ».. 

Incise  inner  ear 

Incise  inner  ear 

Explore  Inner  ear  

Explore  Inner  ear  

Establish  inner  ear  window 

Revise  inner  ear  window  

Remove  inner  ear „ 

Remove  Inner  ear  &  mastoid 

Incise  inner  ear  nerve 

Implant  cochlear  device 

Inner  ear  surgery  procedure 

Incise  inner  ear  nerve  * 

Release  facial  nerve  

Release  inner  ear  caral 

Remove  inner  ear  lesion 

Temporal  bone  surgery 

Microsurgery  add-on  

Contrast  x-ray  of  t>rain  

Contrast  x-ray  of  brain  

Contrast  x-ray  of  brain 

Contrast  x-ray  of  brain  

Contrast  x-ray  of  t>rain  

Contrast  x-ray  of  brain 

X-ray  eye  for  foreign  body 

X-ray  eye  for  foreign  body  ~. y. 

X-ray  eye  for  foreign  body 

X-ray  exam  of  jaw 

X-ray  exam  of  jaw 

X-ray  exam  of  jaw 

X-ray  exam  of  jaw 

X-ray  exam  of  jaw 

X-ray  exam  of  jaw '. 

X-ray  exam  of  masloidt 

X-ray  exam  of  mastotds 

X-ray  exam  of  ntastoids 

X-ray  exam  of  mastoids 

X-ray  exam  of  mastoids 

X-ray  exam  of  mastoids 

X-ray  exam  of  middle  ear 

X-ray  exam  of  middto  ear 

X-ray  exam  of  middle  ear 

X-ray  exam  of  facial  bor>es — 

X-ray  exam  of  facial  bones 

X-ray  exam  of  facial  bones 

X-ray  exam  of  facial  borws 

X-ray  exam  of  facial  bones _ 

X-ray  exam  of  facial  bones 

X-ray  exam  of  nasal  bones 

X-ray  exam  of  nasal  bones 

X-ray  exam  of  nasal  borws 


'  CPT  oodM  and  d»»cnpllon»  only 
'CopyfiQhl  1904  AnMhcan  DsnW 
'♦Indie  K««  RVU«  •!•  not  4M*  tor 
«PE  RVUt  •  PmdlM  Ej^iwim 


oopyrighl2001 


Anwncwi  MadlGtf  AMOcMlon.  Al  Htf^  RMarvad.  I 


*hysictan 

Work 

RVUsa 

FadKty 
PE  RVUs 

Non- 

FacHity 

PE  RVUs 

Mal- 
practice 
RVUs 

Global 

9.75 

8.42 

NA 

0.68 

090 

9.76 

8.40 

NA 

0.72 

090 

11.51 

9.99 

NA 

0.78 

090 

9.52 

8.88 

NA 

0.69 

090 

8.23 

5.52 

NA 

0.55 

090 

0.00 

0.00 

0.00 

0.00 

XXX 

10.44 

9.26 

t^ 

0.62 

090 

14.00 

11.18 

NA 

1.01 

090 

18.25 

13.64 

NA 

1.32 

090 

14.98 

11.13 

NA 

1.08 

090 

18.50 

13.78 

NA 

1.34 

090 

14.38 

12.31 

NA 

1.03 

090 

25.38 

17.77 

NA 

1.78 

090 

15.96 

11.20 

NA 

1.13 

090 

16.69 

12.61 

NA 

1.00 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

8.56 

7.75 

NA 

0.60 

090 

13.10 

11.01 

NA 

0.91 

090 

13.82 

10.69 

NA 

0.97 

090 

12.35 

10.57 

NA 

0.86 

090 

10.34 

8.95 

NA 

0.66 

090 

10.26 

9.13 

NA 

0.64 

090 

11.10 

9.61 

NA 

0.77 

090 

13.63 

11.06 

NA 

0.94 

090 

21.23 

15.52 

NA 

1.54 

090 

16.81 

12.61 

NA 

1.19 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

25.64 

16.38 

NA 

2.90 

090 

27.04 

18.41 

NA 

1.89 

090 

27.04 

18.02 

NA 

2.43 

090 

30.04 

18.86 

NA 

2.34 

090 

0.00 

0.00 

0.00 

0.00 

YYY 

3.47 

1.82 

NA 

0.56 

777 

1.19 

NA 

4.89 

0.24 

XXX 

1.19 

0.41 

0.41 

0.06 

XXX 

0.00 

NA 

4.48 

0.18 

XXX 

1.19 

NA 

1.81 

0.12 

XXX 

1.19 

0.41 

0.41 

0.05 

XXX 

0.00 

NA 

1.40 

0.07 

XXX 

0.17 

1^ 

0.49 

0.03 

XXX 

0.17 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.43 

0.02 

XXX 

0.18 

NA 

0.60 

0.03 

XXX 

0.18 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.54 

0.02 

XXX 

0.25 

NA 

0.72 

0.04 

XXX 

0.25 

0.09 

0.09 

0.01 

XXX 

0.00 

NA 

0.64 

0.03 

XXX 

0.18 

NA 

0.70 

0.04 

XXX 

0.18 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.64 

0.03 

XXX 

0.34 

NA 

0.93 

0.05 

XXX 

0.34 

0.12 

0.12 

0.01 

XXX 

0.00 

NA 

0.81 

0.04 

XXX 

0.34 

NA 

0.88 

0.05 

XXX 

0.34 

0.12 

0.12 

0.01 

XXX 

0.00 

NA 

0.76 

0.04 

XXX 

0.19 

NA 

0.70 

0.04 

XXX 

0.19 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.64 

0.03 

XXX 

0.26 

NA 

0.90 

0.05 

XXX 

0.26 

0.09 

0.09 

0.01 

XXX 

0.00 

NA 

0.81 

0.04 

XXX 

0.17 

NA 

0.60 

0.03 

XXX 

0.17 

0.06 

0.06 

0.01 

XXX 

0.00 

M*FARS«I 

NA 

FARSAppty. 

054 

0.02 

XXX 

(0011 
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AixiENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information — Continued 


CPTV 
HCPCS2 


MOD 


Status 


Description 


Physician 
Work 

Facility 
PE  RVUs 

Non- 
Facility 

Mal- 
Practk» 

Gtobal 

RVUs  3 

PE  RVUs 

RVUs 

0.30 

HA 

1.08 

0.06 

XXX 

0.30 

0.10 

0.10 

0.01 

XXX 

0.00 

NA 

0.98 

0.05 

XXX 

0.21 

NA 

0.71 

0.04 

XXX 

0.21 

0.07 

0.07 

0.01 

XXX 

0.00 

NA 

0.64 

0.03 

XXX 

0.28 

roA 

0.90 

0.05 

XXX 

0.28 

0.10 

0.10 

0.01 

XXX 

0.00 

NA 

0.81 

0.04 

XXX 

0.17 

NA 

0.70 

0.04 

XXX 

0.17 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.64 

0.03 

XXX 

0.25 

NA 

0.89 

0.05 

XXX 

0.25 

0.09 

0.09 

0.01 

XXX 

0.00 

NA 

0.81 

0.04 

XXX 

0.19 

NA 

0.49 

0.03 

XXX 

0.19 

0.07 

0.07 

0.01 

XXX 

0.00 

NA 

0.43 

0.02 

XXX 

0.24 

NA 

0.72 

0.04 

XXX 

0.24 

0.06 

0.08 

0.01 

XXX 

0.00 

NA 

0.64 

0.03 

XXX 

0.34 

NA 

1.04 

0.06 

XXX 

0.34 

0.12 

0.12 

0.01 

XXX 

0.00 

NA 

0.92 

0.05 

XXX 

0.10 

NA 

0.31 

0.03 

XXX 

0.10 

0.04 

0.04 

0.01 

XXX 

0.00 

NA 

0.27 

0.02 

XXX 

0.16 

NA 

0.49 

0.03 

XXX 

0.16 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.43 

0.02 

XXX 

0.22 

NA 

0.89 

0.05 

XXX 

0.22 

0.08 

0.08 

0.01 

XXX 

0.00 

IM 

0.81 

0.04 

XXX 

0.18 

NA 

0,57 

0.03 

XXX 

0.18 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.51 

0.02 

XXX 

0.24 

NA 

0.95 

0.05 

XXX 

0.24 

0.08 

0.08 

0.01 

XXX 

0.00 

NA 

0.87 

0.04 

XXX 

0.54 

NA 

2.36 

0.12 

XXX 

0.54 

0.19 

0.19 

0.02 

XXX 

0.00 

NA 

2.17 

0.10 

XXX 

1.48 

NA 

12.09 

0.56 

XXX 

1.48 

0.51 

0.51 

0.07 

XXX 

0.00 

NA 

11.58 

0.49 

XXX 

0.17 

NA 

0.45 

0.03 

XXX 

0.17 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.39 

0.02 

XXX 

0.20 

NA 

0.66 

0.04 

XXX 

0.20 

0.07 

0.07 

0.01 

XXX 

0.00 

NA 

0.59 

0.03 

XXX 

0.17 

NA 

0.49 

0.03 

XXX 

0.17 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.43 

0.02 

XXX 

0.32 

NA 

1.46 

0.07 

XXX 

0.32 

0.11 

0.11 

0.01 

XXX 

0.00 

NA 

1.35 

0.06 

XXX 

0.84 

NA 

2.46 

0.14 

XXX 

0.84 

0.29 

0.29 

0.04 

XXX 

0.00 

NA 

2.17 

0.10 

XXX 

0.44 

NA 

1.99 

0.11 

XXX 

0.44 

0.15 

0.15 

0.02 

XXX 

0.00 

NA 

1.84 

0.09 

XXX 

0.17 

NA 

0.75 

0.04 

XXX 

0.17 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.69 

0.03 

XXX 

70170  . 

70170  . 

70170  . 

70190  . 

70190  . 

70190  . 

70200  . 

70200  . 

70200  . 

70210  . 

70210  . 

70210  . 

70220  . 

70220 

70220 

70240 

70240 

70240 

70250 

70250 

70250 

70260 

70260 

70260 

70300 

70300 

70300 

70310 

70310 

70310 

70320 

70320 

70320 

70328 

70328 

70328 

70330 

70330 

70330 

70332 

70332 

70332 

70336 

70336 

70336 

70350 

70350 

70350 

70355 

70355 

70355 

70360 

70360 

70360 

70370 

70370 

70370 

70371 

70371 

70371 

70373 

70373 

70373 

70380 

70380 

70380 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


X-ray  exam  of  tear  duct  

X-ray  exam  of  tear  duct 

X-ray  exam  of  tear  duct  

X-ray  exam  of  eye  sockets  .. 
X-ray  exam  of  eye  sockets  .. 
X-ray  exam  of  eye  sockets  .. 
X-ray  exam  of  eye  sockets  .. 
X-ray  exam  of  eye  sockets  .. 
X-ray  exam  of  eye  sockets  .. 

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses  

X-ray  exam,  pituitary  saddle 
X-ray  exam,  pituitary  saddle 
X-ray  exam,  pituitary  saddle 

X-ray  exam  of  skull  

X-ray  exam  of  skull  

X-ray  exam  of  skull  

X-ray  exam  of  skull  

X-ray  exam  of  skull  

X-ray  exam  of  skull  

X-ray  exam  of  teeth  

X-ray  exam  of  teeth  

X-ray  exam  of  teeth  

X-ray  exam  of  teeth  

X-ray  exam  of  teeth  

X-ray  exam  of  teeth  

Full  mouth  x-ray  of  teeth 

Full  mouth  x-ray  of  teeth  ...... 

Full  mouth  x-ray  of  teeth 

X-ray  exam  of  jaw  joint 
X-ray  exam  of  jaw  joint 
X-ray  exam  of  jaw  joint 
X-ray  exam  of  jaw  joints 
X-ray  exam  of  jaw  joints 
X-ray  exam  of  jaw  joints 
X-ray  exam  of  jaw  joint 
X-ray  exam  of  jaw  joint 
X-ray  exam  of  jaw  joint 

Magnetic  image,  jaw  joint  

Magnetic  image,  jaw  joint  

Magnetic  image,  jaw  joint  

X-ray  head  for  orthodontia  .... 
X-ray  head  for  orthodontia  .... 
X-ray  head  for  orthodontia  .... 

Panoramic  x-ray  of  jaws  

Panoramic  x-ray  of  jaws 

Panoramk:  x-ray  of  jaws  

X-ray  exam  of  neck 

X-ray  exam  of  neck 

X-ray  exam  of  neck 

Throat  x-ray  &  fluoroscopy  ... 
Throat  x-ray  &  fluoroscopy  ... 
Throat  x-ray  &  fluoroscopy  ... 
Speech  evaluation,  complex  . 
Speech  evaluation,  complex  . 
Speech  evaluatkm,  complex  . 

Contrast  x-ray  of  larynx  

Contrast  x-ray  of  larynx  

Contrast  x-ray  of  larynx  

X-ray  exam  of  salivary  gland 
X-ray  exam  of  salivary  gland 
X-ray  exam  of  salivary  gland 


'  OPT  codas  and  descriptions  only  are  copyright  2001  American  Medical  Association.  All  Higtits  Resetvod  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association  All  rights  reserved  (D01 10-09999) 
'  'rindicates  RVUs  are  not  use  for  Medicate  payments. 
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70390 

70390 

70390 

70450 

70450 

70450 

70460 

70460 

70460 

70470 

70470 

70470 

70480 

70480 

70480 

70481 

70481 

70481 

70482 

70482 

70482 

70486 

70486 

70486 

70487 

70487 

70487 

70488 

70488 

70488 

70490 

70490 

70490 

70491 

70491 

70491 

70492 

70492 

70492 

70496 

70496 

70496 

70498 

70498 

70498 

70540 

70540 

70540 

70542 

70542 

70542 

70543 

70543 

70543 

70544 

70544 

70544 

70645 

70545 

70545 

70546 

70546 

70546 

70547 

70547 

70547 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


X-ray  exam  of  salivary  duct 

X-ray  exam  of  salivary  duct 

X-ray  exam  of  salivary  duct 

Ct  head/brain  w/o  dye 

Ct  head/brain  w/o  dye  ._ 

Ct  head/brain  w/o  dye  ......v 

Ct  head/lxair)  w/dye 

Ct  head/brain  w/dye 

Ct  head/brain  w/dye 

Ct  head/brain  w/o&w  dye 

Ct  head/brain  w/o&w  dye 

Ct  head/brain  w/oAw  dye 

Ct  ort))t/ear/fossa  w/o  dye 

Ct  ofbit/ear/fossa  w/o  dye 

Ct  ort)it/ear/lossa  w/o  dye 

Ct  orbit/ear/fossa  w/dye 

Ct  orbit/ear/fossa  w/dye 

Ct  o<t)it/ear/fossa  w/dye 

Ct  oft>it/ear/lo8sa  w/o&w  dye 

Ct  Ofbit/ear/fossa  w/o&w  dye 

Ct  ort)it/ear/fossa  w/o&w  dye 

Ct  maxillofacial  w/o  dye 

Ct  maxillofacial  w/o  dye 

Ct  maxillofacial  w/o  c^re 

Ct  maxillofacial  w/dye  

Ct  maxillofacial  w/dye  a. 

Ct  maxillofacial  w/dye  

Ct  maxillofacial  w/o&w  dye 

Ct  maxillofacial  w/o&w  dye 

Ct  maxillofacial  w/o&w  dye 

Ct  soft  tissue  neck  w/o  dye  

Ct  soft  tissue  neck  w/o  dye  

Ct  soft  tissue  neck  w/o  dye  

Ct  soft  tissue  neck  w/dye 

Ct  soft  tissue  neck  w/dye 

Ct  soft  tissue  neck  w/dye 

Ct  sft  tsue  nek  w/o  &  w/dye 

Ct  sft  tsue  nek  w/o  &  w/dye 

Ct  sft  tsue  nek  w/o  &  w/dye 

Ct  angtography.  head  

Ct  angk)graphy.  head 

Ct  angtography.  head 

Ct  angk)graphy.  neck 

Ct  angk)graphy,  neck 

Ct  angktgraphy,  neck 

Mri  ort)it/race/neck  w/o  dye 

Mri  orbit/faoe/rwck  w/o  dye 

Mri  oibit/face/neck  w/o  dye 

Mri  orbit/face/neck  w/dye 

Mri  orbM/face/neck  w/dye 

Mri  ort)it/faca/neck  w/dye 

Mri  ortM/tac/nck  w/o&w  dye 

Mri  ofbl/fac/nck  w/o&w  dye 

Mri  o(bVrac/nck  w/oAw  dye 

Mr  angtography  head  w/o  dye  .. 
Mr  angk)graphy  head  w/o  dye  .. 
Mr  angtography  head  w/o  dye  .. 

Mr  angiography  head  w/dye 

Mr  angtography  head  w/dye  

Mr  angtography  head  w/dye  

Mr  angiograph  head  w/o&w  dye 
Mr  angtograph  head  w/o&w  dye 
Mr  angtograph  head  w/o&w  dye 
Mr  angtography  neck  w/o  dye  .. 
Mr  angtography  neck  w/o  dye  .. 
Mr  angtography  neck  w/o  dye  .. 


<  CPT  codM  and  dMcnp«ons  onty  are  oopyrtgM  2001 
'Copyright  1994  Amarican  Danial  AMOdMon.  M  rtgTtt 
>*lndtoalM  RVU«  an  not  UM  tor  Matfcal*  paynNrti 
«Pe HVUa ■  Pradic* bipmm nUMtii  VHupUnlfc. 


Amoftewi  Maocal  AaaocMtton.  M  RigMi  ftaoarMid. 


Phystoian 

WOrK 

RVU83 

Facility 
PERVUs 

Non- 

FacHity 

PE  RVUs 

Mal- 

Practk» 

RVUs 

Gtobat 

0.38 

NA 

1.97 

0.11 

XXX 

0.38 

0.13 

0.13 

0.02 

XXX 

0.00 

NA 

1.84 

0.09 

XXX 

0.85 

NA 

5.17 

0.25 

XXX 

0.85 

0.29 

0.29 

004 

XXX 

0.00 

1^ 

4.88 

0.21 

XXX 

1.13 

NA 

6.23 

0.30 

XXX 

1.13 

0.39 

0.39 

0.05 

XXX 

0.00 

NA 

5.85 

0.25 

XXX 

157 

NA 

7.74 

0.37 

XXX 

1.27 

0.43 

0.43 

O06 

XXX 

0.00 

NA 

7.30 

031 

XXX 

1.28 

NA 

5.31 

0.27 

XXX 

1.28 

0.44 

0.44 

0.06 

XXX 

0.00 

NA 

4.88 

0.21 

XXX 

1.38 

NA 

6.32 

0.31 

XXX 

1.38 

0.47 

0.47 

0.06 

XXX 

0.00 

NA 

5.86 

0.25 

XXX 

1.45 

NA 

7.80 

0.37 

XXX 

1.45 

0.50 

0.50 

0.06 

XXX 

0.00 

NA 

7.30 

0.31 

XXX 

1.14 

NA 

5.27 

0.26 

XXX 

1.14 

0.39 

039 

0.05 

XXX 

0.00 

NA 

4.88 

0.21 

XXX 

1.30 

NA 

6.29 

0.31 

XXX 

1.30 

0.44 

0.44 

0.06 

XXX 

0.00 

NA 

5.85 

0.25 

XXX 

1.42 

NA 

7.79 

0.37 

XXX 

1.42 

0.48 

048 

0.06 

XXX 

0.00 

NA 

7.30 

0.31 

XXX 

1.28 

NA 

5.31 

0.27 

XXX 

1.28 

0.44 

0.44 

0.06 

XXX 

0.00 

NA 

4.88 

0.21 

XXX 

1.38 

NA 

6.32 

0.31 

XXX 

1.38 

0.47 

■       0.47 

0.06 

XXX 

0.00 

NA 

5.85 

0.25 

XXX 

1.45 

NA 

7.80 

0.37 

XXX 

1.45 

0.50 

0.50 

0.06 

XXX 

0.00 

NA 

7.30 

0.31 

XXX 

1.75 

NA 

7.96 

0.56 

XXX 

1.75 

0.68 

068 

0.08 

XXX 

0.00 

NA 

7.30 

0.48 

XXX 

1.75 

NA 

7.98 

056 

XXX 

1.75 

0.68 

0.68 

0.06 

XXX 

0.00 

NA 

7.30 

0.48 

XXX 

1.35 

NA 

12.04 

0.36 

XXX 

1.35 

0.46 

0.46 

0.04 

XXX 

0.00 

NA 

11.58 

0.32 

XXX 

1.62 

NA 

14.44 

0.44 

XXX 

1.62 

0.55 

0.55 

0.05 

XXX 

O.M 

NA 

13.89 

0.39 

XXX 

2.15 

NA 

26.46 

0.77 

XXX 

2.15 

0.74 

0.74 

0.07 

XXX 

0.00 

NA 

25.72 

0.70 

XXX 

1.20 

NA 

11.99 

0.54 

XXX 

1.20 

0.41 

0.41 

0.05 

XXX 

0.00 

NA 

11.58 

0.49 

XXX 

1.20 

NA 

11.99 

0.54 

XXX 

1.20 

0.41 

0.41 

O05 

XXX 

0.00 

NA 

11.58 

0.49 

XXX 

1.80 

NA 

23.78 

0.57 

XXX 

1.80 

0.62 

0.62 

0.06 

XXX 

0.00 

NA 

23.16 

0.49 

XXX 

1.20 

NA 

11.99 

0.54 

XXX 

1.20 

0.41 

0.41 

0.05 

XXX 

0.00 

IkMMFARS/O 

NA 

FARS  Apply. 

11.58 

0.49 

XXX 

(D0110-O99M). 
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CPTV 
HCPCS2 


MOD 


Status 


Description 


Physician 

Wori( 

RVUs  3 


Facility 
PE  RVUs 


Non- 
Facility 
PE  RVUs 


-- 


Mal- 
practice 
RVUs 


Global 


70548  . 
70548  . 

70548  , 

70549  . 
70549 
70549  . 
70551  . 
70551  . 

70551  . 
70552 

70552  . 
70552 
70553 
^0553 
70553 
71010 
71010 
71010 
71015 
71015 
71015 
71020 
71020 
71020 
71021 
71021 
71021 
71022 
71022 
71022 
71023 
71023 
71023 
71030 
71030 
71030 
71034 
71034 
71034 
71035 
71035 
71035 
71040 
71040 
71040 
71060 
71060 
71060 
71090 
71090 
71090 
71100 
71100 
71100 
71101 
71101 
71101 
71110 
71110 
71110 
71111 
71111 
71111 
71120 
71120 
71120 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Mr  angiography  neck  w/dye 

Mr  angiography  neck  w/dye 

Mr  angiography  neck  w/dye 

Mr  angiograph  neck  w/o&w  dye 
Mr  angiograph  neck  w/o&w  dye 
Mr  angiograph  neck  w/o&w  dye 

Mri  brain  w/o  dye  

Mri  brain  w/o  dye  

Mri  brain  w/o  dye  

Mri  brain  w/dye  

Mri  brain  w/dye 

Mri  brain  w/dye  

Mri  brain  w/o&w  dye  

Mri  brain  w/o&w  dye  

Mri  brain  w/o&w  dye  

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray  and  fluoroscopy 

Chest  x-ray  and  fluoroscopy 

Chest  x-ray  and  fluoroscopy 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray  and  fluoroscopy 

Chest  x-ray  and  fluoroscopy 

Chest  x-ray  and  fluoroscopy 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Contrast  x-rayof  bronchi  

Contrast  x-ray  of  bronchi 

Contrast  x-ray  of  bronchi 

Contrast  x-ray  of  bronchi  ........... 

Contrast  x-ray  of  bronchi  

Contrast  x-ray  of  bronchi  

X-ray  &  pacemaker  insertion  .... 
X-ray  &  pacemaker  insertion  .... 
X-ray  &  pacemaker  insertion  .... 

X-ray  exam  of  ribs  

X-ray  exam  of  rilMi 

X-ray  exam  of  ribs  

X-ray  exam  of  ribs/chest 

X-ray  exam  of  ribs/chest 

X-ray  exam  of  ribs/chest 

X-ray  exam  of  ribs  

X-ray  exam  of  ribs  

X-ray  exam  of  ribs  

X-ray  exam  of  ribs/  ctiest 

X-ray  exam  of  ribs/  chest 

X-ray  exam  of  ribs/  chest 

X-ray  exam  of  breasttx>ne  

X-ray  exam  of  breastbone 

X-ray  exam  of  breasttx>ne 


1.20 
1.20 
0.00 
1.80 
1.80 
0.00 
1.48 
1.48 
0.00 
1.78 
1.78 
0.00 
2.36 
2.36 
0.00 
0.18 
0.18 
0.00 
0.21 
0.21 
0.00 
0.22 
0.22 
0.00 
0.27 
0.27 
0.00 
0.31 
0.31 
0.00 
038 
0.38 
0.00 
0.31 
0.31 
0.00 
0.46 
046 
0.00 
0.18 
0.18 
0.00 
0.58 
0.58 
0.00 
0.74 
0.74 
0.00 
0.54 
0.54 
0.00 
0.22 
0.22 
0.00 
0.27 
0.27 
0.00 
0.27 
0.27 
0.00 
0.32 
0.32 
0.00 
0.20 
0.20 
0.00 


NA 

0.41 
NA 
NA 

0.62 
NA 
NA 

0.51 
NA 
NA 

0.62 
NA 
NA 

0.81 
NA 
NA 

0.06 
NA 
NA 

0.07 

NA 

0.07 
NA 
NA 

0.09 
NA 
NA 

0.11 
NA 
NA 

0.14 
NA 
NA 

0.11 
NA 
UA 

0.17 
NA 
NA 

0.06 
NA 
NA 

0.20 
NA 
NA 

0.25 
NA 
NA 

0.21 
HA 
NA 

0.07 
NA 
NA 

0.09 
1^ 
NA 

0.09 
NA 
NA 

Oil 
NA 
NA 

0.07 
NA 


11.99 
0.41 
11.58 
23.78 
0.62 
23.16 
12.09 
0.51 
11.58 
14.51 
0.62 
13.89 
26.53 
0.81 
25.72 
055 
0.06 
0.49 
0.61 
0.07 
0.54 
0.71 
0.07 
0.64 
0.85 
0.09 
0.76 
0.87 
Oil 
076 
0.95 
0.14 
0.81 
0.91 
0.11 
0.81 
1.66 
0.17 
1.49 
O60 
0.06 
0.54 
1.71 
0.20 
1.51 
2.53 
0.25 
2.28 
1.95 
0.21 
1.74 
0.66 
0.07 
0.59 
0.78 
0.09 
0.69 
0.90 
0.09 
0.81 
1.03 
0.11 
0.92 
0.74 
0.07 
0.67 


0.54 

0.05 

0.49 

0.57 

0.06 

0.49 

OS6 

0.07 

0.49 

0.66 

0.08 

0.58 

1.19 

O10 

1.09 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.04 

0.01 

0.03 

0.05 

0.01 

0.04 

0.06 

0.02 

0.04 

0.06 

0.02 

0.04 

0.05 

0.01 

0.04 

0.09 

0.02 

0.07 

0.03 

0.01 

0.02 

0.10 

0.03 

0.07 

0.14 

0.03 

0.11 

0.11 

0.02 

0.091 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.05 

0.01 

0.04 

0.06 

0.01 

0.05 

0.04 

0.01 

0.03 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  '  OPT  codas  and  descriptions  only  are  copyright  2001  American  Medical  Association  All  Rigftts  Reserved  Applicatjte  FARS/DFARS  Apply 
^Copyright  1994  Arnencan  Dental  Association.  All  rights  reserved  (CX)1 1&-09999) 
3  +lndica(es  RVUs  are  not  use  for  Medicate  payments 
<  PE  RVUs  s  Practice  Expense  Relative  Value  Units 
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26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


71130  ... 
71130  ... 
71130  ... 
71250  ... 
71250  ... 
71250  ... 
71260  ... 
71260  ... 
'71260  ... 
71270  ... 
71270  ... 
71270  ... 
71275  ... 
71275  ... 
71275  ... 
71550  ... 
71550  ... 

71550  ... 

71551  ... 

71551  ... 
71561  ... 

71552  ... 

71552  26 

71552  TC 

71555  ... 
71555  ... 
71555  ... 
72010  ... 
72010  ... 
72010  ... 
72020  ... 
72020  ... 
72020  ... 
72040  ... 
72040  ... 
72040  ... 
72050  ... 
72050  ... 
72050  ... 
72052  ... 
72052  ... 
72052  ... 
72069  ... 
72069 26 

72069  TC 

72070  ... 
72070  .. 
72070  .. 
72072  .. 
72072  .. 
72072  .. 
72074  .. 
72074  .. 
72074  .. 
72060  .. 
72080  .. 
72060  .. 
72090  .. 
72090  .. 
72090  .. 
72100  .. 
72100  .. 
72100  .. 

72110 I 

72110  I  26 

72110 I  TC 


MOD 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

A 

A 

A 

A 

A 

A 
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A 
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A 

A 

A 
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A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


X-ray  exam  of  breastbone  

X-ray  exam  of  breastbone  

X-ray  exam  of  breastbone  

Ct  thorax  w/c  dye 

Ct  thorax  w/o  dye -... 

Ct  thorax  w/o  dye 

Ct  thorax  w/dye 

Ct  thorax  w/dye <.. 

Ct  ttHXBx  w/dye 

Ct  ttiorax  w/o&w  dye 

Ct  thorax  w/o&w  dye 

Ct  thorax  w/o&w  dye 

Ct  angiography,  chest 

Ct  angiography,  chest 

C1  angiography,  chest 

Mri  chest  w/o  dye 

Mri  ctiest  w/o  dye 

Mfi  chest  w/o  dye 

Mri  cfiest  w/dye 

Mri  chest  w/dye 

Mri  ctiest  w/dye 

Mri  chest  w/o&w  dye - 

Mri  ct>est  w/o&w  dye 

Mri  chest  w/o&w  dye 

Mri  angio  chest  w  or  w/o  dye  

Mri  angio  chest  w  or  w/o  dye  

Mri  angio  chest  w  or  w/o  dye  

X-ray  exam  of  spine 

X-ray  exam  of  spine 

X-ray  exam  of  spine 

X-ray  exam  of  spine 

X-ray  exam  of  spine 

X-ray  exam  of  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine «... 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine  ...; 

X-ray  exam  of  trunk  spine  

X-ray  exam  of  trunk  spine  

X-ray  exam  of  trunk  spine  

X-ray  exam  of  thorack:  spine 

X-ray  exam  of  thoracic  spine 

X-ray  exam  of  thoracK  spine 

X-ray  exam  of  thoracic  spine 

X-ray  exam  of  tfiorack:  spine 

X-ray  exam  of  thoracic  spine 

X-ray  exam  of  thorack:  spine 

X-ray  exam  of  thorack:  spine 

X-ray  exam  of  thorack:  spirie 

X-ray  exam  of  trunk  spirte 

X-ray  exam  of  trunk  spine  

X-ray  exam  of  trunk  spine  

X-ray  exam  of  trunk  spine  

X-ray  exam  of  trunk  spine  

X-ray  exam  of  trunk  spine  

X-ray  exam  of  tower  spirw 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 


toian 

J8» 

FadNly 
PERVUs 

Non- 

FadWy 

PE  RVUs 

Mai- 

Practtee 

RVUs 

GMhai 

0.22 

NA 

O80 

0.04 

XXX 

0.22 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.73 

0.03 

XXX 

1.16 

NA 

6.50 

0.31 

XXX 

1.16 

0.40 

040 

0.05 

XXX 

0.00 

NA 

6.11 

0.26 

XXX 

1.24 

NA 

7.73 

0.36 

XXX 

124 

0.42 

0.42 

0.05 

XXX 

0.00 

NA 

7.30 

0.31 

XXX 

1.38 

NA 

9.61 

0.44 

XXX 

1.38 

0.47 

0.47 

0.06 

XXX 

0.00 

NA 

9.14 

0.38 

XXX 

1.92 

NA 

9.88 

0.38 

XXX 

1.92 

0.74 

0.74 

0.06 

XXX 

0.00 

NA 

9.14 

0.32 

XXX 

1.46 

NA 

12.06 

0.41 

XXX 

1.46 

0.50 

0.50 

0.04 

XXX 

0.00 

NA 

11.58 

0.37 

XXX 

1.73 

NA 

14.48 

0.49 

XXX 

1.73 

0.59 

0.59 

0.06 

XXX 

0.00 

NA 

13.89 

0.43 

XXX 

2.26 

NA 

26.49 

0.64 

XXX 

2.26 

0.77 

0.77 

0.08 

XXX 

0.00 

NA 

25.72 

0.56 

XXX 

1.81 

NA 

12.20 

0.57 

XXX 

1.81 

0.62 

0.62 

0.06 

XXX 

0.00 

NA 

11.58 

0.49 

XXX 

0.45 

NA 

1.21 

0.06 

XXX 

0.45 

0.15 

0.15 

0.03 

XXX 

0.00 

NA 

1.06 

0.05 

XXX 

0.15 

NA 

0.48 

0.03 

XXX 

0.15 

0.05 

0.05 

0.01 

XXX 

0.00 

NA 

0.43 

0.02 

XXX 

0.22 

NA 

069 

0.04 

XXX 

0.22 

008 

0.08 

O01 

XXX 

0.00 

NA 

0.62 

0.03 

XXX 

0.31 

NA 

1.03 

0.07 

XXX 

0.31 

0.11 

0.11 

002 

XXX 

0.00 

NA 

092 

0.05 

XXX 

0.36 

NA 

1.29 

0.07 

XXX 

0.36 

0.12 

0.12 

0.02 

XXX 

0.00 

NA 

1.17 

0.05 

XXX 

0.22 

NA 

0.59 

0.04 

XXX 

0.22 

0.08 

ooe 

0.02 

XXX 

0.00 

NA 

0.51 

0.02 

XXX 

0.22 

NA 

0.74 

0.04 

XXX 

0.22 

0.08 

0.08 

0.01 

XXX 

OOO 

NA 

0.67 

0.03 

XXX 

0.22 

NA 

0.83 

0.05 

XXX 

0.22 

0.08 

0.08 

0.01 

XXX 

0.00 

NA 

0.76 

0.04 

XXX 

0.22 

NA 

1.01 

0.06 

XXX 

0.22 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.94 

0.05 

XXX 

0.22 

NA 

0.77 

0.05 

XXX 

0.22 

0.08 

0.06 

0.02 

XXX 

0.00 

NA 

0.69 

0.03 

XXX 

0.28 

NA 

0.79 

0.05 

XXX 

0.28 

0.10 

O10 

0.02 

XXX 

0.00 

NA 

0.69 

0.03 

XXX 

0.22 

NA 

0.77 

0.05 

XXX 

0.22 

0.06 

0.08 

0.02 

XXX 

0.00 

NA 

0.69 

0.03 

XXX 

0.31 

NA 

1.05 

0.07 

XXX 

0.31 

0.11 

0.11 

0.02 

XXX 

0.00 

NA 

0.94 

0.05 

XXX 

'  CPT  coda*  aiN)  descnptoons  only  u»  copyright  2001 
'Copyright  1994  Antarican  Dantal  AsaooMon.  Al  rtghla 
i+MlcaHa  RVUs  ara  rtot  u*a  lor  MadlcMa  paymani*. 
<  PE  RVUa  -  Pracfica  Ejvanaa  RaMlwa  Valua  UnMa. 
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CPTV 
HCPCS2 


72114  . 
72114  . 
72114  . 
72120  . 
72120  . 
72120  . 
72125  . 
72125  . 

72125  . 

72126  . 
72126  . 

72126  . 

72127  . 
72127  . 

72127  . 

72128  . 
72128  . 

72128  . 

72129  . 
72129  . 

72129  . 

72130  . 
72130  . 

72130  . 

72131  . 
72131 
72131 
72132. 
72132 
72132 
72133 
2133  .. 
72133 
72141 
72141 
72141 
72142 
72142 
72142 
72146 
72146 
72146 
72147 
72147 
72147 
72148 
72148 
72148 
72149 
72149 
72149 
72156 
72156 
72156 
72157 
72157 
72157 
72158 
72158 
72158 
72159 
72159 
72159 
72170 
72170 
72170 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
N 
N 
A 
A 
A 


Descriptton 


X-ray  exam  of  lower  spine  .... 
X-ray  exam  of  lower  spine  .... 
X-ray  exam  of  lower  spine  ..... 
X-ray  exam  of  tower  spine  .... 
X-ray  exam  of  lower  spine  .... 
X-ray  exam  of  lower  spine  .... 

Ct  neck  spine  w/o  dye  

Ct  neck  spine  w/o  dye  

Ct  neck  spine  w/o  dye  

Ct  neck  spine  w/dye  

Ct  neck  spine  w/dye  

Ct  neck  spine  w/dye  

Ct  neck  spine  w/o&w  dye  

Ct  neck  spine  w/o&w  dye  

Ct  neck  spine  w/o&w  dye  

Ct  chest  spine  w/o  dye  

Ct  chest  spine  w/o  dye  

Ct  chest  spine  w/o  dye  ..'. 

Ct  chest  spine  w/dye 

Ct  chest  spine  w/dye  

Ct  chest  spine  w/dye  

Ct  chest  spine  w/o&w  dye  .... 
Ct  chest  spine  w/o&w  dye  .... 
Ct  chest  spine  w/o&w  dye  .... 

Ct  lumbar  spine  w/o  dye 

Ct  lumbar  spine  w/o  dye 

Ct  lumbar  spine  w/o  dye 

Ct  lumbar  spine  w/dye 

Ct  lumbar  spine  w/dye 

Ct  lumbar  spine  w/dye  

Ct  lumbar  spine  w/o&w  dye  .. 
Ct  lumbar  spine  w/o&w  dye  .. 
Ct  lumbar  spine  w/o&w  dye  .. 

Mri  neck  spine  w/o  dye 

Mri  neck  spine  w/o  dye 

Mri  neck  spine  w/o  dye 

Mri  neck  spine  w/dye  

Mri  neck  spine  w/dye  

Mri  neck  spine  w/dye  

Mri  chest  spine  w/o  dye 

Mri  chest  spine  w/o  dye 

Mri  chest  spine  w/o  dye 

Mri  chest  spine  w/dye  

Mri  chest  spine  w/dye  

Mri  chest  spine  w/dye  

Mri  lumbar  spine  w/o  dye  

Mri  lumbar  spine  w/o  dye  ..... 

Mri  lumbar  spine  w/o  dye  

Mri  lumbar  spine  w/dye 

Mri  lumbar  spine  w/dye 

Mri  lumbar  spine  w/dye 

Mri  neck  spine  w/o&w  dye  .... 
Mri  neck  spine  w/o&w  dye  .... 
Mri  neck  spine  w/o&w  dye  .... 
Mri  chest  spine  w/o&w  dye  .., 
Mri  chest  spine  w/o&w  dye  ... 
Mri  chest  spine  w/o&w  dye  .. 
Mri  lumbar  spine  w/o&w  dye 
Mri  lumbar  spine  w/o&w  dye 
Mri  lumbar  spine  w/o&w  dye 
Mr  angto  spine  w/o&w  dye  .. 
Mr  angio  spine  w/o&w  dye  .. 
Mr  angio  spine  w/o&w  dye  .. 

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis 


Phystoian 

Work 

RVUs  3 

Facility 
PE  RVUs 

Non- 
Facility 
PE  RVUs 

Mal- 

Practtoe 

RVUs 

Gtobal 

0.36 

NA 

1.35 

0.06 

XXX 

0.36 

012 

0.12 

0.03 

XXX 

0.00 

NA 

1.23 

0.05 

XXX 

0.22 

NA 

0.99 

0.07 

XXX 

0.22 

0.06 

0.08 

0.02 

XXX 

0.00 

NA 

0.92 

0.05 

XXX 

1.16 

NA 

6.50 

0.31 

XXX 

1.16 

0.40 

0.40 

0.05 

XXX 

0.00 

NA 

6.11 

0.26 

XXX 

1.22 

NA 

7.72 

0.36 

XXX 

1.22 

0.42 

0.42 

0.05 

XXX 

0.00 

NA 

7.30 

0.31 

XXX 

1.27 

NA 

9.58 

0.44 

XXX 

1.27 

0.43 

0.43 

0.06 

XXX 

0.00 

NA 

9.14 

0.38 

XXX 

1.16 

NA 

6.50 

0.31 

XXX 

1.16 

O40 

0.40 

0.05 

XXX 

0.00 

NA 

6.11 

0.26 

XXX 

1.22 

NA 

7.72 

0.36 

XXX 

1.22 

0.42 

0.42 

0.05 

XXX 

0.00 

NA 

7.30 

0.31 

XXX 

1.27 

NA 

9.58 

0.44 

XXX 

1.27 

0.43 

0.43 

0.06 

XXX 

0.00 

NA 

9.14 

0.38 

XXX 

1.16 

NA 

6.50 

0.31 

XXX 

1.16 

0.40 

0.40 

0.05 

XXX 

0.00 

NA 

6.11 

0.26 

XXX 

1.22 

NA 

7.72 

0.37 

XXX 

1.22 

0.42 

0.42 

0.06 

XXX 

0.00 

NA 

7.30 

0.31 

XXX 

1.27 

NA 

9.58 

0.44 

XXX 

1.27 

0.44 

0.44 

0.06 

XXX 

OOO 

NA 

9.14 

0.38 

XXX 

1.60 

NA 

12.13 

0.56 

XXX 

1.60 

055 

0.55 

0.07 

XXX 

0.00 

NA 

11.58 

0.49 

XXX 

1.92 

NA 

14.56 

0.67 

XXX 

1.92 

0.67 

0.67 

0.09 

XXX 

0.00 

NA 

13.89 

058 

XXX 

1.60 

NA 

13.41 

0.60 

XXX 

1.60 

0.55 

0.55 

0.07 

XXX 

OOO 

NA 

12.86 

0.53 

XXX 

1.92 

NA 

14.55 

0.67 

XXX 

1.92 

0.66 

0.66 

0.09 

XXX 

0.00 

NA 

13.89 

058 

XXX 

1.48 

NA 

13.37 

0.60 

XXX 

1.48 

051 

0.51 

0.07 

XXX 

0.00 

NA 

12.86 

053 

XXX 

1.78 

NA 

14.51 

0.67 

XXX 

1.78 

0.62 

0.62 

0.09 

XXX 

0.00 

NA 

13.89 

0.58 

XXX 

2.57 

NA 

26.60 

1.20 

XXX 

2.57 

0.88 

0.88 

0.11 

XXX 

0.00 

NA 

25.72 

1.09 

XXX 

2.57 

NA 

26.60 

1.20 

XXX 

2.57 

0.88 

0.88 

Oil 

XXX' 

0.00 

NA 

25.72 

1.09 

XXX 

2.36 

NA 

26.53 

1.20 

XXX 

2.36 

0.81 

0.81 

0.11 

XXX 

OOO 

NA 

25.72 

1.09 

XXX 

1.80 

NA 

13.56 

0.61 

XXX 

1.80 

0.70 

0.70 

0.08 

XXX 

OOO 

NA 

12.86 

0.53 

XXX 

0.17 

NA 

0.60 

0.03 

XXX 

0.17 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.54 

0.02 

XXX 

'  CPT  codes  and  descriptKjns  only  aia  copyright  2001  American  Medical  Association.  AH  Rights  Rasarvad  Applicable  FARSrtJFARS  Apply. 
'Copyright  1994  American  Dental  Association  All  rights  reserved  (D0 11 0-09999). 
'  4.|ndicatas  RVUs  ara  not  use  for  Madicata  payments. 
*  PE  RVUs  «  Practica  Expense  Relative  Value  Units. 
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ADDENDUM  B.— Relative  Value  UNrrs  (RVUs)  and  Related  Information— Continued 


72190 

72190 

72190 

72191 

72191 

72191 

72192 

72192 

72192 

72193 

72193 

72193 

72194 

72194 

72194 

72195 

72195 

72195 

72196 

72196 

72196 

72197 

72197 

72197 

72196 

72196 

72196 

72200 

72200 

72200 

72202 

72202 

72202 

72220 

72220 

72220 

72240 

72240 

72240 

72255 

72255 

72255 

72265 

72265 

72265 

72270 

72270 

72270 

72275 

72275 

72275 

72285 

72285 

72285 

72295 

72295 

72295 

73000 

73000 

73000 

73010 

73010 

73010 

73020 

73020 

73020 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
N 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


X-fay  exam  of  paivis 

X-ray  exam  of  pelvis 

X-ray  exam  of  pelvis 

Ct  angiograph  pelv  w/oAw  dye 
Ct  angiograph  pelv  w/o&w  dye 
Ct  angiograph  pelv  w/bAw  dye 

Ct  pelvis  w/o  dye  

Ct  pelvis  w/o  <^  

Ct  pelvis  w/o  dye  

Ct  pelvis  w/dye 

Ct  pelvis  w/(^ 

Ct  pelvis  w/(^ 

Ct  pelvis  w/o&w  dye  

Ct  pelvis  w/o&w  dye  

Ct  pelvis  w/o&w  dye 

Mri  pelvis  w/o  dye  

Mri  pelvis  w/o  dye 

Mri  pelvis  w/o  dye 

Mri  pelvis  w/dye  

Mri  pelvis  w/dye  

Mri  pelvis  w/dye  

Mri  pelvis  w/o  &  w  dye 

Mri  pelvis  w/o  &  w  dye  .: 

Mri  pelvis  w/o  &  w  dye 

Mr  ar>gio  pelvis  w/o&w  dye 

Mr  angto  pelvis  w/o&w  dye 

Mr  ar>gio  pelvis  w/o&w  dye 

X-ray  exam  sacroiliac  joints  .... 
X-ray  exam  sacroiliac  joints  .... 
X-ray  exam  sacroiliac  joints  .... 
X-ray  exam  sacroiliac  joints  .... 
X-ray  exam  sacroiliac  joints  .... 
X-ray  exam  sacroiliac  joints  .... 

X-ray  exam  of  tailborw 

X-ray  exam  of  tailbone 

X-ray  exam  of  tailtMne 

Contrast  x-ray  of  neck  spine  ... 
Contrast  x-ray  of  neck  spine  ... 
Contrast  x-ray  of  neck  spine  ... 
Contrast  x-ray,  titorax  spine  ... 
Contrast  x-ray.  thorax  spine  ... 
Contrast  x-ray.  thorax  spine  ... 

Contrast  x-ray,  tower  spine 

Contrast  x-ray,  tower  spine 

Contrast  x-ray,  lower  spine 

Contrast  x-ray  of  spine  

Contrast  x-ray  of.spine  

Contrast  x-ray  of  spine  

Epidurography 

Epidurography 

Epidurography 

X-ray  c/t  spine  disk  ...: 

X-ray  c/t  spine  disk  , 

X-ray  c/l  spine  disk  

X-ray  of  tower  spine  disk  

X-ray  of  tower  spine  disk  

X-ray  of  lower  spine  disk  ....... 

X-ray  exam  of  collar  boiie  

X-ray  exam  of  collar  bone  

X-ray  exam  of  collar  bone  

X-ray  exam  of  shouktor  blade 
X-ray  exam  of  shoukler  blade 
X-ray  exam  of  shoukler  blade 

X-ray  exam  of  shoukler  

X-ray  exam  of  shoukler  

X-ray  exam  of  shoukler  


Ptiyaidan 

Woifc 

RVUs» 


0.21 
0.21 
0.00 
1.81 
1.81 
OJOO 
1.09 
1.06 
OOO 
1.16 
1.16 
0.00 
1.22 
122 
0.00 
1.46 
1.46 
0.00 
1.73 
1.73 
0.00 
2.26 
2.26 
0.00 
1.80 
1.80 
0.00 
017 
017 
0.00 
0.19 
0.19 
0.00 

ai7 
ai7 

OOO 
0.91 
0.91 
0.00 
0.91 
0.91 
0.00 
0.83 
0.83 
0.00 
1.33 
1.33 
0.00 
0.76 
076 
0.00 
1.16 
1.16 
OOO 
0.83 
0.83 
OOO 
0.16 

ai6 

0.00 
0.17 
017 
0.00 
0.15 
0.15 
0.00 


FadWy 
€RVOs 


PE 


NA 

0.07 
NA 
NA 

0.70 
NA 
NA 

037 
NA 
NA 

0.40 
NA 
NA 

042 
NA 
NA 

0.50 
NA 
NA 

0.59 
NA 
NA 

0.77 
NA 
NA 

0.70 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.30 
NA 

0.28 
NA 
NA 

0.26 
NA 
NA 

0.44 
NA 
NA 

0.21 
NA 
NA 

0.37 
HA 
NA 

0.28 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.05 
NA 


Non- 

Fadlity 

PERVUs 


0.76 
0.07 
069 
9.47 
0.70 
8.77 
6.48 
0.37 
6.11 
7.47 
040 
7.07 
9.19 
0.42 
8.77 
12.06 
0.50 
11.58 
14.48 
0.59 
13.89 
26.49 
077 
25.72 
12.28 
070 
11.58 
0.60 
O06 
0.54 
0.70 
0.06 
0.64 
0.65 
0.06 
0.59 
5.21 
O30 
4.91 
4.76 
0.28 
4.48 
4.47 
0.26 
4.21 
6.74 
0.44 
6.31 
2.38 
0.21 
2.17 
9.03 
0.37 
8.66 
8.40 
0.28 
8.12 
059 
0.06 
054 
0.60 
0.06 
054 
0.54 
0.05 
0.49 


Practice 
RVUs 


O04 

0.01 

0.03 

0.38 

0.06 

0.32 

0.31 

0.05 

0.26 

0.35 

0.05 

O30 

041 

O05 

0.36 

042 

0.05 

0.37 

0.48 

0.05 

0.43 

084 

O08 

0.76 

0.57 

0.08 

0.49 

0.03 

O01 

0.02 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.25 

0.04 

0.21 

0.22 

0.04 

0.18 

022 

0.04 

018 

0.34 

0.07 

0.27 

0.21 

0.03 

018 

042 

0.06 

036 

0.37 

0.04 

0.33 

0.03 

O01 

0.02 

0.03 

0.01 

0.02 

0.03 

0.01 

O02 


Qtobal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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CPTV 
HCPCS2 


73030  . 

73030  . 

73030  . 

73040  . 

73040  . 

73040  . 

73050  . 

73050  . 

73050  . 

73060  . 

73060  . 

73060  . 

73070  . 

73070  . 

73070  . 

73080 

73080  . 

73080 

73085 

73085 

73085 

73090 

73090 

73090 

73092 

73092 

73092 

73100 

73100 

73100 

73110 

73110 

73110 

73115 

73115 

73115 

73120 

73120 

73120 

73130 

73130 

73130 

73140 

73140 

73140 

73200 

73200 

73200 

73201 

73201 

73201 

73202 

73202 

73202 

73206 

73206 

73206 

73218 

73218 

73218 

73219 

73219 

73219 

73220 

73220 

73220 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


X-ray  exam  of  shoukler  

X-ray  exam  of  shoukler  

X-ray  exam  of  shoukler  

Contrast  x-ray  of  shoukler  

Contrast  x-ray  of  shoukler  

Contrast  x-ray  of  shoukler  

X-ray  exam  of  shouklers 

X-ray  exam  of  shouklers 

X-ray  exam  of  shouklers 

X-ray  exam  of  humerus  

X-ray  exam  of  humerus  

X-ray  exam  of  humerus  

X-ray  exam  of  elbow 

X-ray  exam  of  elbow 

X-ray  exam  of  elbow 

X-ray  exam  of  elbow 

X-ray  exam  of  elbow 

X-ray  exam  of  elbow 

Contrast  x-ray  of  elbow 

Contrast  x-ray  of  elbow 

Contrast  x-ray  of  elbow 

X-ray  exam  of  forearm 

X-ray  exam  of  forearm 

X-ray  exam  of  foreami 

X-ray  exam  of  arm,  infant 

X-ray  exam  of  arm,  infant 

X-ray  exam  of  arm,  infant 

X-ray  exam  of  wrist 

X-ray  exam  of  wrist 

X-ray  exam  of  wrist 

X-ray  exam  of  wrist 

X-ray  exam  of  wrist 

X-ray  exam  of  wrist 

Contrast  x-ray  of  wrist 

Contrast  x-ray  of  wrist 

Contrast  x-ray  of  wrist 

X-ray  exam  of  hand  

X-ray  exam  of  hand  

X-ray  exam  of  hand  

X-ray  exam  of  hand  

X-ray  exam  of  hand  

X-ray  exiam  of  hand  

X-ray  exam  of  finger(s)  

X-ray  exam  of  finger(s)  

X-ray  exam  of  finger(s)  

Ct  upper  extremity  w/o  dye 

Ct  upper  extremity  w/o  dye 

Ct  upper  extremity  w/o  dyo 

Ct  upper  extremity  w/dye 

Ct  upper  extremity  w/dye 

Ct  upper  extremity  w/dye 

Ct  uppr  extremity  w/o&w  dye  ... 
Ct  uppr  extremity  w/o&w  dye  ... 
Ct  uppr  extremity  w/o&w  dye  ... 
Ct  angto  upr  extrm  w/o&w  dye 
Ct  angio  upr  extrm  w/o&w  dye 
Ct  angio  upr  extrm  w/o&w  dye 
Mri  upper  extremity  w/o  dye  .... 
Mri  upper  extremity  w/o  dye  .... 
Mri  upper  extremity  w/o  dye  .... 

Mri  upper  extremity  w/dye  

Mri  upper  extremity  w/dye  

Mri  upper  extremity  w/dye  

Mri  uppr  extremity  w/o&w  dye  . 
Mri  uppr  extremity  w/o&w  dye 
Mri  uppr  extremity  w/o&w  dye 


Ph 


lysician 
Work 
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Facility 
PE  RVUs 


Non- 
Facility 
PERVUs 


Mal- 

Practtoe 

RVUs 


0.18 

NA 

0.65 

0.04 

XXX 

018 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.59 

0.03 

XXX 

054 

NA 

2.35 

013 

XXX 

054 

018 

018 

O03 

XXX 

0.00 

NA 

2.17 

O10 

XXX 

0.20 

NA 

0.76 

0.05 

XXX 

020 

0.07 

0.07 

0.02 

XXX 

0.00 

NA 

0.69 

0.03 

XXX 

017 

NA 

0.65 

0.04 

XXX 

017 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.59 

0.03 

XXX 

0.15 

NA 

0.59 

0.03 

XXX 

0.15 

O05 

0.05 

0.01 

XXX 

0.00 

NA 

0.54 

0.02 

XXX 

ai7 

NA 

0.65 

0.04 

XXX 

017 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.59 

0.03 

XXX 

0.54 

NA 

2.36 

ai3 

XXX 

0.54 

019 

0.19 

0.03 

XXX 

0.00 

NA 

2.17 

O10 

XXX 

016 

NA 

0.59 

0.03 

XXX 

016 

0.05 

0.05 

0.01 

XXX 

0.00 

NA 

0.54 

0.02 

XXX 

0.16 

NA 

0.56 

0.03 

XXX 

0.16 

0.05 

0.05 

0.01 

XXX 

0.00 

NA 

051 

0.02 

XXX 

016 

NA 

0.57 

0.04 

XXX 

016 

0.06 

0.06 

0.02 

XXX 

0.00 

NA 

0.51 

0.02 

XXX 

017 

NA 

0.61 

0.03 

XXX 

017 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.55 

0.02 

XXX 

054 

NA 

1.82 

Oil 

XXX 

054 

019 

019 

0.03 

XXX 

0.00 

NA 

1.63 

0.06 

XXX 

016 

NA 

0.57 

0.03 

XXX 

016 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.51 

0.02 

XXX 

017 

NA 

0.61 

0.03 

XXX 

017 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

055 

O02 

XXX 

013 

NA 

0.47 

0.03 

XXX 

013 

0.04 

0.04 

0.01 

XXX 

0.00 

NA 

0.43 

0.02 

XXX 

1.09 

NA 

5.50 

0.26 

XXX 

1.09 

0.37 

0.37 

0.05 

XXX 

0.00 

NA 

5.13 

0.21 

XXX 

1.16 

NA 

6.50 

0.31 

XXX 

1.16 

0.40 

0.40 

0.05 

XXX 

0.00 

NA 

6.11 

0.26 

XXX 

1.22 

NA 

8.09 

038 

XXX 

1.22 

0.42 

0.42 

0.06 

XXX 

0.00 

NA 

7.67 

0.32 

XXX 

1.81 

NA 

8.37 

038 

XXX 

1.81 

O70 

0.70 

0.06 

XXX 

OOO 

NA 

7.67 

0.32 

XXX 

1.35 

NA 

12.05 

0.36 

XXX 

1.35 

0.46 

0.46 

0.04 

XXX 

0.00 

NA 

11.58 

0.32 

XXX 

1.62 

NA 

14.45 

0.44 

XXX 

1.62 

056 

0.56 

0.05 

XXX 

0.00 

NA 

13.89 

0.39 

XXX 

2.15 

NA 

26.46 

0.78 

XXX 

2.15 

0.74 

0.74 

0.06 

XXX 

0.00 

NA 

25.72 

O70 

XXX 

'  CPT  codM  wid  dMcrtptton*  only  M  oopyitgN  2001  AmwtMn  Mwlical  AMocMlon.  M  Rlgr«  Rmw^ 
'CopyiigM  1M4  Anwrtcw  D«M  AMocMlan.  Al  ilgfM  rMMvad  (D0110-O99M). 
'♦Indie KM  RVUs  ar*  nol  uM  tor  Madtoali  payiMnM. 
«  PE  RVU*  >  Praclia  ExpaxM  RtMtv*  VakM  UnM. 


'  OPT  codw  and  dMcriptkxis  only  ara  copyright  2001  Amwican  Madical  AsaociMion.  AN  Rights  Raswvad  Applicabl*  FARS/DFARS  Apply. 
'Copyright  1994  Amahcan  Damal  Associaiion.  All  rights  rasarvad  (D01 10-09999). 
>+lndicaias  RVUs  ara  not  uaa  lor  Madicata  paymants. 
<  PE  RVUa  >  Praciioa  Expanaa  Ralativa  Vakja  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


73221 

73221 

73221 

73222 

73222 

73222 

73223 

73223 

73223 

73225 

7322S 

73225 

73500 

73500 

73500 

73510 

73510 

73510 

73520 

73520 

73520 

73525 

73525 

73525 

73530 

73S30 

73530 

73540 

73540 

73540 

73642 

73542 

73542 

73550 

73550 

73550 

73560 

73560 

73560 

73562 

73562 

73562 

73564 

73564 

73564 

73665 

73665 

73565 

73580 

73560 

73560 

73660 

73690 

73590 

73692 

73S92 

73592 

73600 

73600 

736P0 

73610 

73610 

73610 

73615 

73615 

73615 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
N 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Mri  joint  upr  extrem  w/o  dye 

Mri  joint  upr  extrem  w/o  dye  

Mri  joint  upr  extrem  w/o  dye  

Mri  joint  upr  extrem  w/  dye 

Mri  joint  upr  extrem  w/  dye  

Mri  joint  upr  extrem  w/  dye  

Mri  joint  upr  extr  w/o&w  dye  

Mri  joint  upr  extr  w/o&w  dye 

Mri  joint  upr  extr  w/o&w  dye  

Mr  angio  upr  extr  w/o&w  dye 

Mr  angio  upr  extr  w/o&w  dye 

Mr  angio  upr  extr  w/o&w  dye 

X-ray  exam  of  hip  

X-ray  exam  of  hip  

X-ray  exam  of  hip  

X-ray  exam  of  hip  

X-ray  exam  of  hip  

X-ray  exam  of  hip  

X-ray  exam  of  hips 

X-ray  exam  of  hips 

X-ray  exam  of  hips 

Contrast  x-ray  of  hip  

Contrast  x-ray  of  hip  

Contrast  x-ray  of  hip  

X-ray  exam  of  hip  _... 

X-ray  exam  of  hip 

X-ray  exam  of  hip  

X-ray  exam  of  pelvis  &  hips 

X-ray  exam  of  pelvis  &  hips 

X-ray  exam  of  pelvis  &  hips 

X-ray  exam,  sacroiliac  joint 

X-ray  exam,  sacroiliac  joint 

X-ray  exam,  sacroiliac  joint 

X-ray  exam  of  thigh  

X-ray  exam  of  thigh  

X-ray  exam  of  thigh  

X-ray  exam  of  knee,  1  or.  2 

X-ray  exam  of  krtee,  1  or  2 

X-ray  exam  of  knee.  1  or  2 

X-ray  exam  of  knee,  3  

X-ray  exam  of  knee,  3  

X-ray  exam  of  knee,  3  

X-ray  exam,  knee,  4  or  more 

X-ray  exam,  knee,  4  or  more 

X-ray  exam,  knee,  4  or  more 

X-ray  exam  of  knees 

X-ray  exam  of  knees 

X-ray  exam  of  knees 

Contrast  x-ray  of  knee  joint  

Contrast  x-ray  of  knee  joint  

Contrast  x-ray  of  knee  joint  

X-ray  exam  of  tower  leg 

X-ray  exam  of  tower  leg 

X-ray  exam  of  lower  leg , 

X-ray  exam  of  leg,  infant 

X-ray  exam  of  leg.  infant 

X-ray  exam  of  leg,  infant 

X-ray  exam  of  ankle 

X-ray  exam  of  ankle — 

X-ray  exam  of  ankle 

X-ray  exam  of  ankle 

X-ray  exam  of  ankle 

X-ray  exam  of  anMe 

Contrast  x-ray  of  anMe  

Contrast  x-ray  of  anMe  

Contrast  x-ray  of  anMe  , 
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1.35 

1.35 

0.00 

1.62 

1.62 

0.00 

2.15 

2.15 

0.00 

1.73 

1.73 

0.00 

0.17 

0.17 

0.00 

0.21 

0.21 

0.00 

0.26 

0.26 

0.00 

0.54 

0.54 

0.00 

0.29 

0.29 

0.00 

0.20 

0.20 

0.00 

0.59 

0.59 

0.00 

0.17 

0.17 

0.00 

0.17 

0.17 

0.00 

0.18 

0.18 

0.00 

0.22 

0.22 

0.00 

0.17 

0.17 

0.00 

0.54 

0.54 

0.00 

0.17 

0.17 

0.00 

0.16 

0.16 

0.00 

0.16 

0.16 

0.00 

0.17 

0.17 

0.00 

0.54 

0.54 

0.00 


Facility 
PE  RVUs 


NA 

0.46 
NA 
NA 

0.56 
NA 
NA 

0.74 
NA 
NA 

0.67 
NA 
NA 

0.06 
NA 
NA 

0.07 
NA 
NA 

0.09 
NA 
NA 

0.19 
NA 
NA 

0.10 
NA 
NA 

0.07 
NA 
NA 

0.18 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.08 
NA 
NA 

0.06 
NA 
NA 

0.18 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.19 
NA 


Non- 
Facility 
PE  RVUs 


12.04 
0.46 
11.58 
14.45 
,  0.56 
13.89 
26.46 
0.74 
25.72 
12.25 
0.67 
11.58 
0.55 
0.06 
0.49 
0.66 
0.07 
0.59 
0.78 
0.09 
0.69 
2.35 
0.19 
2.17 
0.64 
0.10 
0.54 
0.66 
0.07 
0.59 
2.35 
0.18 
2.17 
0.65 
0.06 
0.59 
0.60 
0.06 
0.54 
0.66 
0.06 
0.59 
0.72 
0.08 
0.64 
0.57 
0.06 
0.51 
2.89 
0.18 
2.71 
0.60 
0.06 
0.54 
0.57 
0.06 
0.51 
0.57 
0.06 
0.51 
0.61 
0.06 
0.55 
2.36 
0.19 
2.17 


Mal- 

Practree 

RVUs 


0.36 

0.04 

0.32 

0.44 

0.05 

0.39 

0.77 

0.07 

0.70 

0.57 

0.08 

0.49 

0.03 

0.01 

0.02 

0.05 

0.02 

0.03 

0.05 

0.02 

0.03 

0.13 

0.03 

0.10 

0.03 

0.01 

0.02 

0.05 

0.02 

0.03 

0.13 

0.03 

0.10 

0.04 

0.01 

0.03 

0.04 

0.02 

0.02 

0.05 

0.02 

0.03 

0.05 

0.02 

0.03 

0.04 

0.02 

0.02 

0.15 

0.03 

0.12 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.13 

0.03 

0.10 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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73620  .. 
73620  . 
73620  . 
73630  . 
73630  . 
73630  . 
73650  . 
73650  . 
73650  . 
73660  . 
73660  . 
73660  . 
73700  . 
73700  . 

73700  . 

73701  . 
73701  . 

73701  . 

73702  . 
73702  . 
73702  . 
73706  . 
73706  . 
73706  . 
73718  . 
73718  . 

73718  . 

73719  . 
73719  . 

73719  . 

73720  . 
73720  . 

73720  . 

73721  . 
73721  . 

73721  . 

73722  . 
73722  . 

73722  . 

73723  . 
73723  . 
73723 
73725 
73725  . 
73725 
74000 
74000 
74000 
74010 
74010 
74010 
74020 
74020 
74020 
74022 
74022 
74022 
74150 
74150 
74150 
74160 
74160 
74160 
74170 
74170 
74170 


MOD 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


X-ray  exam  of  foot  

X-ray  exam  of  foot  

X-ray  exam  of  foot  

X-ray  exam  of  foot  

X-ray  exam  of  foot  

X-ray  exam  of  foot  

X-ray  exam  of  heel  

X-ray  exam  of  t)eel  

X-ray  exam  of  heel  

X-ray  exam  of  toe(s) 

X-ray  exam  of  toe(s) 

X-ray  exam  of  toe(s)  

Ct  lower  extremity  w/o  dye  .... 
Ct  lower  extremity  w/o  dye  .... 
Ct  tower  extremity  w/o  dye  .... 

Ct  lower  extremity  w/dye 

Ct  lower  extremity  w/dye  

Ct  tower  extremity  w/dye  

Ct  Iwr  extremity  w/o&w  dye  ... 
Ct  Iwr  extremity  w/o&w  dye  ... 
Ct  Iwr  extremity  w/o&w  dye  ... 
Ct  angto  Iwr  extr  w/o&w  dye  .. 
Ct  angto  Iwr  extr  w/o&w  dye  .. 
Ct  angto  Iwr  extr  w/o&w  dye  .. 
Mri  lower  extremity  w/o  dye  ... 
Mri  tower  extremity  w/o  dye  ... 
Mri  tower  extremity  w/o  dye  ... 

Mri  lower  extremity  w/dye  

Mri  tower  extremity  w/dye  

Mri  lower  extremity  w/dye  

Mri  Iwr  extremity  w/o&w  dye  .. 
Mri  Iwr  extremity  w/o&w  dye  .. 
Mri  Iwr  extremity  w/o&w  dye  .. 

Mri  joint  of  Iwr  extre  w/o  d  

Mh  joint  of  Iwr  extre  w/o  d  

Mri  joint  of  Iwr  extre  w/o  d  

Mri  joint  of  Iwr  extr  w/dye 

Mri  joint  of  Iwr  extr  w/dye 

Mri  joint  of  Iwr  extr  w/dye  — 
Mri  joint  Iwr  extr  w/o&w  dye  ... 
Mri  joint  Iwr  extr  w/o&w  dye  ... 
Mri  joint  Iwr  extr  w/o&w  dye  ... 
Mr  ang  Iwr  ext  w  or  w/o  dye  .. 
Mr  ang  Iwr  ext  w  or  w/o  dye  .. 
Mr  ang  Iwr  ext  w  or  w/o  dye  .. 

X-ray  exam  of  abdomen  

X-ray  exam  of  abdomen  

X-ray  exam  of  abdomen  

X-ray  exam  of  abdomen  

X-ray  exam  of  abdomen  

X-ray  exam  of  abdomen  

X-ray  exam  of  abdomen  

X-ray  exam  of  abdomen  

X-ray  exam  of  abdomen  

X-ray  exam  series,  at)domen 
X-ray  exam  series,  abdomen 
X-ray  exam  series,  atxlomen 

Ct  abdomen  w/o  dye 

Ct  abdomen  w/o  dye 

Ct  abdomen  w/o  dye 

Ct  abdomen  w/dye 

Ct  abdomen  w/dye  ...< 

Ct  abdomen  w/dye 

Ct  abdomen  w/o&w  dye 

Ct  abdomen  w/o&w  dye 

Ct  abdomen  w/o&w  dye 


Physician 
Worit 

Facility 
PE  RVUs 

Non- 
Facility 

Mal- 
practice 

Gtobal 
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PE  RVUs 

RVUs 

0.16 

NA 

0.57 

0.03 

XXX 

0.16 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.51 

0.02 

XXX 

0.17 

NA 

0.61 

0.03 

XXX 

0.17 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.55 

0.02 

XXX 

0.16 

NA 

0.55 

0.03 

XXX 

0.16 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.49 

0.02 

XXX 

0.13 

NA 

0.47 

0.03 

XXX 

0.13 

0.04 

0.04 

0.01 

XXX 

o.oa 

NA 

0.43 

0.02 

XXX 

1.09 

NA 

5.50 

0.26 

XXX 

1.09 

0.37 

0.37 

0.05 

XXX 

0.00 

NA 

5.13 

0.21 

XXX 

1.16 

NA 

6.50 

0.31 

XXX 

1.16 

0.40 

0.40 

0.05 

xxy 

0.00 

NA 

6.11 

0.26 

XXX 

1.22 

NA 

8.09 

0.37 

XXX 

1.22 

0.42 

0.42 

0.05 

XXX 

0.00 

NA 

7.67 

0.32 

XXX 

1.90 

NA 

8.41 

0.38 

XXX 

1.90 

0.73 

0.73 

0.06 

XXX 

0.00 

NA 

7.67 

0.32 

XXX 

1.35 

NA 

12.04 

0.36 

XXX 

1.35 

0.46 

0.46 

0.04 

XXX 

0.00 

NA 

11.58 

0.32 

XXX 

1.62 

NA 

14.44 

0.44 

XXX 

1.62 

0.55 

0.55 

0.05 

XXX 

0.00 

NA 

13.89 

0.39 

XXX 

2.15 

NA 

26.45 

0.78 

XXX 

2.15 

0.74 

0.74 

0.06 

XXX 

0.00 

NA 

25.72 

0.70 

XXX 

1.35 

NA 

12.05 

0.36 

XXX 

1.35 

0.46 

0.46 

0.04 

XXX 

0.00 

NA 

11.58 

0.32 

XXX 

1.62 

NA 

14.45 

0.45 

XXX 

1.62 

0.56 

0.56 

0.06 

XXX 

0.00 

NA 

13.89 

0.39 

XXX 

2.15 

NA 

26.46 

0.77 

XXX 

2.15 

0.74 

0.74 

0.07 

XXX 

0.00 

NA 

25.72 

0.70 

XXX 

1.82 

NA 

12.20 

0.57 

XXX 

1.82 

0.62 

0.62 

0.08 

XXX 

0.00 

NA 

11.58 

0.49 

XXX 

0.18 

NA 

0.60 

0.03 

XXX 

0.18 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.54 

0.02 

XXX 

0.23 

NA 

0.67 

0.04 

XXX 

0.23 

0.06 

0.08 

0.01 

XXX 

0.00 

NA 

0.59 

0.03 

XXX 

0.27 

NA 

0.73 

0.04 

XXX 

0.27 

0.09 

0.09 

0.01 

XXX 

0.00 

NA 

0.64 

0.03 

XXX 

0.32 

NA 

0.87 

0.05 

XXX 

0.32 

0.11 

0.11 

0.01 

XXX 

0.00 

NA 

0.76 

0.04 

XXX 

1.19 

NA 

6.25 

0.30 

XXX 

1.19 

0.41 

0.41 

0.05 

XXX 

0.00 

NA 

5.85 

0.25 

XXX 

1.27 

NA 

7.51 

0.36 

XXX 

1.27 

0.43 

0.43 

0.06 

XXX 

0.00 

NA 

7.07 

0.30 

XXX 

1.40 

NA 

925 

0.42 

XXX 

1.40 

0.48 

0.48 

0.06 

XXX 

0.00 

NA 

8.77 

0.36 

XXX 

*  OPT  oodM  and  (tMcnptions  only  ar*  copyright  2001  Anwdcan  Madtoal  AMOctttton  M  RIghli  Rtawvad.  Apptcitoto  FAR&OFARS  A(v<y. 
*CcpyTlgM  1M4  Anwrtcan  Othm  AaKKialion  All  nghts  waarvid  (001 10-09808). 
'*k>dtatm  RVUa  ar»  fxn  uaa  tix  Maaiiraia  paywiana. 
*PE  RVUa  •  Pracaca  Ejqtanaa  RaMiM  Vakia  UnMa. 


'  CPT  oodaa  and  daacrtpiiona  only  m  oopyftgM  2001 
'Copyrtgn  1904  Amaitcan  OanM  Aaaociaaan.  Al  rigMi 
'♦mdcaiaa  RVUa  am  not  uaa  tor  Madlcala  paymania. 
«PE  RVUa  ■  PracHoa  Expanaa  RaMva  VakM  Unto. 


Madtoal  AaaocMion.  Al  nghls  Rasatvad.  AppHcabta  FARS/DFARS 
(00110-00009) 
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74175 

74175 

74175 

74161 

74181 

74181 

74182 

74182 

74182 

74183 

74183 

74183 

74185 

74185 

74185 

74190 

74190 

74190 

74210 

74210 

74210 

74220 

74220 

74220 

74230 

74230 

74230 

74235 

74235 

74235 

74240 

74240 

74240 

74241 

74241 

74241 

74245 

74245 

74245 

74246 

74246 

74246 

74247 

74247 

74247 

74249 

74249 

74249 

74250 

74250 

74250 

74251 

74251 

74251 

74260 

74260 

74260 

74270 

74270 

74270 

74280 

74280 

74280 

74283 

74283 

74283 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


<  OPT  eodw  and  dMcilp«ons  only 

* -flndtettM  RVIM  w*  nol  uM  tor 
«PC  RVUt  •  PtkIIm  EipwM 


Ct  angio  abdom  w/o&w  dye 

Ct  angio  abdom  w/o&w  dye 

Ct  angio  abdom  w/o&w  dye 

Mri  abdomen  w/o  dye  

Mri  abdomen  w/o  dye  

Mri  abdomen  w/o  dye  

Mri  abdomen  w/dye  

Mri  abdonrien  w/dye  

Mri  abdomen  w/dye  

Mri  abdomen  w/o&w  dye 

Mri  abdomen  w/o&w  dye  

Mri  abdomen  w/c^w  dye  

Mri  angio,  abdom  w  or  w/o  dy  .. 
Mri  angio,  abdom  w  or  w/o  <^  .. 
Mri  angio,  abdom  w  or  w/o  dy  .. 

X-ray  exam  of  peritoneum  

X-ray  exam  of  peritoneum  

X-ray  exam  of  peritoneum  

Corrtrst  x-ray  exam  of  throat 

Contret  x-ray  exam  of  throat 

Contrst  x-ray  exam  of  throat 

Contrast  x-ray.  esophagus 

Contrast  x-ray,  esophagus 

Contrast  x-ray.  esophagus 

Cine/video  x-ray,  throat/eso 

Cine/video  x-ray.  throat/eso 

CineMdeo  x-ray,  throat/eso 

Remove  esophagus  obstruction 
Remove  esophagus  obstruction 
Remove  esophagus  obstruction 

X-ray  exam,  upper  gi  tract 

X-ray  exam,  upper  gi  tract 

X-ray  exam,  upper  gi  tract 

X-ray  exam,  upper  gi  tract 

X-ray  exam,  upper  gi  tract 

X-ray  exam,  upper  gi  tract 

X-ray  exam,  upper  gi  tract 

X-ray  exam,  upper  gi  tract 

X-ray  exam,  upper  gi  tract 

Conbrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract  ........ 

Contrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract 

X-ray  exam  of  small  bowel  

X-ray  exam  of  small  bowel  ...... 

X-ray  exam  of  smaN  bowel  

X-ray  exam  of  small  bowel  

X-ray  exam  of  smaN  bowsl  

X-ray  exam  of  smaN  bowel 

X-ray  exam  of  smaU  txwvel  

X-ray  exam  of  smalt  bowel  

X-ray  exam  of  smaH  bowel  

Contrast  x-ray  exam  of  colon  .. 
Contrast  x-ray  exam  of  colon  .. 
Contrast  x-ray  exam  of  colon  .. 
Contrast  x-ray  exam  of  colon  .. 
Contrast  x-ray  exam  of  colon  .. 
Contrast  x-ray  exam  of  colon  .. 
Contrast  x-ray  exam  of  colon  .. 
Contrast  x-ray  exam  of  colon  .. 
Contrast  x-ray  exam  of  colon  .. 


ca|iyi«g^200l 

AaaocMlon  AlrleMi 


Pfrysician 
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Factiity 
PE  RVUs 

Non- 
Facility 
PE  RVUs 

.    Mal- 
practice 
RVUs 

Global 

1.90 

NA 

9.51 

0.38 

XXX 

1.90 

0.73 

0.73 

0.06 

XXX 

0.00 

NA 

8.77 

0.32 

XXX 

1.46 

NA 

12.06 

0.41 

XXX 

1.46 

0.50 

0.50 

0.04 

XXX 

0.00 

NA 

11.58 

0.37 

XXX 

1.73 

NA 

14.48 

0.49 

XXX 

1.73 

0.59 

0.59 

0.06 

XXX 

0.00 

NA 

13.89 

0.43 

XXX 

2.26 

NA 

26.49 

0.84 

XXX 

2.26 

0.77 

0.77 

0.08 

XXX 

0.00 

NA 

25.72 

0.76 

XXX 

1.80 

NA 

12.20 

0.57 

XXX 

1.80 

0.62 

0.62 

0.08 

XXX 

0.00 

NA 

11.58 

0.49 

XXX 

0.48 

NA 

1.51 

0.08 

XXX 

0.48 

0.16 

0.16 

0.02 

XXX 

0.W 

NA 

1.35 

0.06 

XXX 

0.36 

NA 

1.35 

0.07 

XXX 

0.36 

0.12 

0.12 

0.02 

XXX 

0.00 

NA 

1.23 

0.05 

XXX 

0.46 

NA 

1.39 

0.07 

XXX 

0.46 

0.16 

0.16 

0.02 

XXX 

0.00 

NA 

1.23 

0.05 

XXX 

0.53 

NA 

1.53 

0.08 

XXX 

0.53 

0.18 

0.18 

0.02 

XXX 

0.00 

NA 

1.35 

0.06 

XXX 

1.19 

NA 

3.11 

0.17 

XXX 

1.19 

0.41 

0.41 

0.05 

XXX 

0.00 

NA 

2.71 

0.12 

XXX 

0.60 

NA 

1.74 

0.10 

XXX 

0.69 

0.24 

0.24 

0.03 

XXX 

0.00 

NA 

1.51 

0.07 

XXX 

0.09 

NA 

1.77 

0.10 

XXX 

0.69 

0.23 

0.23 

0.03 

XXX 

0.00 

NA 

1.54 

0.07 

XXX 

0.91 

NA 

2.77 

0.15 

XXX 

0.91 

0.31 

0.31 

0.04 

XXX 

0.00 

NA 

2.46 

0.11 

XXX 

0.69 

NA 

1.93 

0.11 

XXX 

0.69 

0.24 

Oi4 

0.03 

XXX 

0.00 

NA 

1.70 

0.08 

XXX 

0.69 

NA 

1.97 

0.12 

XXX 

0.68 

0.24 

0.24 

0.03 

XXX 

0.W 

NA 

1.74 

0.09 

XXX 

0.91 

NA 

2.97 

0.16 

XXX 

0.91 

0.31 

0.31 

0.04 

XXX 

0.00 

NA 

2.66 

0.12 

XXX 

0.47 

NA 

1.51 

0.08 

XXX 

0.47 

0.16 

0.16 

0.02 

XXX 

0.00 

NA 

1.35 

0.06 

XXX 

0.69 

NA 

1.58 

0.09 

XXX 

0.68 

0.24 

0.24 

0.03 

XXX 

0.00 

NA 

1.35 

0.06 

XXX 

0.50 

NA 

1.71 

0.09 

XXX 

0.50 

0.17 

0.17 

0.02 

XXX 

0.00 

NA 

1.54 

0.07 

XXX 

0.60 

NA 

1.99 

0.12 

XXX 

0.68 

0.24 

0.24 

0.03 

XXX 

0.00 

NA 

1.76 

0.09 

XXX 

0.99 

NA 

2.65 

0.15 

XXX 

0.99 

0.34 

0.34 

0.04 

XXX 

0.00 

NA 

2.31 

0.11 

XXX 

2.02 

NA 

3.34 

0.21 

XXX 

2.02 

0.66 

0.60 

0.09 

XXX 

0.00 

NA 

FAR8  Apply. 

2.65 

0.12 

XXX 

(00110-09890). 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCS2 


74290  ., 
74290  . 

74290  . 

74291  . 
74291  . 
74291  . 
74300  . 
74300  . 

74300  . 

74301  . 
74301  . 
74301  . 
74305  . 
74305  . 
74305  . 
74320  . 
74320  . 
74320  . 
74327  . 
74327  . 

74327  . 

74328  . 
74328  . 

74328  . 

74329  . 
74329  . 

74329  . 

74330  . 
74330  . 
74330  . 
74340  . 
74340  . 
74340  . 
74350  . 
74350  . 
74350  . 
74355  . 
74355  . 
74355  . 
74360  . 
74360  . 
74360 
74363. 
74363  . 
74363  . 
74400 
74400 
74400 
74410 
74410 
74410 
74415 
74415 
74415 
74420 
74420 
74420 
74425 
74425 
74425 
74430 
74430 
74430 
74440 
74440 
74440 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A. 

A 

A 

A 

A 

C 

A 

C 

C 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Contrast  x-ray.  gallbladder 

Contrast  x-ray,  gallbladder 

Contrast  x-ray,  gallbladder 

Contrast  x-rays,  gallbladder 

Contrast  x-rays,  gallbladder 

Contrast  x-rays,  gallbladder 

X-ray  bile  ducts/pancreas  

X-ray  bile  ducts/pancreas  

X-ray  bile  ducts/pancreas  

X-rays  at  surgery  add-on  

X-rays  at  surgery  add-on 

X-rays  at  surgery  add-on  

X-ray  bile  ducts/pancreas  

X-ray  bile  ducts/pancreas  

X-ray  bile  ducts/pancreas  ....... 

Contrast  x-ray  of  bile  ducts 

Contrast  x-ray  of  bile  ducts 

Contrast  x-ray  of  bile  ducts 

X-ray  bile  stone  removal 

X-ray  bile  stone  removal 

X-ray  bile  stone  removal 

Xray  bile  duct  endoscopy  

Xray  bile  duct  endoscopy  

Xray  bile  duct  endoscopy  

X-ray  for  pancreas  endoscopy 
X-ray  for  pancreas  endoscopy 
X-ray  for  pancreas  endoscopy 

X-ray  bile/pane  endoscopy  

X-ray  bile/pane  endoscopy 

X-ray  bile/pane  endoscopy  

X-ray  guide  for  GI  tube 

X-ray  guide  for  GI  \ube  

X-ray  guide  for  GI  tube  

X-ray  guide,  stomach  tut)e 

X-ray  guide,  stomach  tube 

X-ray  guide,  stomach  tube 

X-ray  guide,  intestinal  tube 

X-ray  guide,  intestinal  tube 

X-ray  guide,  intestinal  tube  

X-ray  guide,  GI  dilation  

X-ray  guide,  GI  dilation  

X-ray  guide,  GI  dilation  

X-ray,  bile  duct  dilation  

X-ray,  bile  duct  dilation  

X-ray,  bile  duct  dilation  

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urinary  tract 

Contrst  x-ray,  urinary  tract 

Contrst  x-ray,  urinary  tract 

Contrst  x-ray,  urinary  tract 

Contrst  x-ray.  urinary  tract 

Contrst  x-ray.  urinary  tract  

Contrst  x-ray,  urinary  tract 

Contrst  x-ray,  urinary  tract 

Contrst  x-ray,  urinary  tract 

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urinary  tract 

Contrst  x-ray,  urinary  tract 

Contrast  x-ray,  bladder  

Contrast  x-ray,  bladder 

Contrast  x-ray,  bladder  

X-ray,  male  genital  tract 

X-ray,  male  genital  tract 

X-ray,  male  genital  tract 


Physician 

Wort( 

RVUs  3 


0.32 

0.32 

0.00 

0.20 

0.20 

0.00 

0.00 

0.36 

0.00 

0.00 

0.21 

0.00 

0.42 

0.42 

0.00 

0.54 

0.54 

0.00 

0.70 

0.70 

0.00 

0.70 

0.70 

0.00 

0.70 

0.70 

0.00 

0.90 

0.90 

0.00 

0.54 

0.54 

0.00 

0.76 

0.76 

0.00 

0.76 

0.76 

0.00 

0.54 

0.54 

0.00 

0.88 

0.88 

0.00 

0.49 

0.49 

0.00 

0.49 

0.49 

0.00 

0.49 

0.49 

0.00 

0.36 

0.36 

0.00 

0.36 

0.36 

0.00 

0.32 

0.32 

0.00 

0.38 

0.38 

0.00 


•=««'»>     i     FaSL 
PE  RVUS  I  p^a«;,^3 


NA 

0.11 
NA 
NA 

0.07 
NA 

0.00 

0.12 

0.00 

0.00 

0.07 

0.00 
NA 

0.14 
NA 
NA 

0.18 
NA 
NA 

0.24 
NA 
NA 

0.24 
NA 
NA 

0.24 
NA 
NA 

0.31 
NA 
NA 

0.18 
NA 
NA 

0.26 
NA 
NA 

0.26 
NA 
NA 

0.19 
NA 
NA 

0.30 

•  NA 
NA 

0.17 
NA 
NA 

0.17 
NA 
NA 

0.17 
NA 
NA 

0.12 
NA 
f^ 

0.12 
NA 
NA 
0.11 
NA 
NA 
0.13 
fMA 


Mai-       ' 
Practice    '     Global 
RVUs 


0.87 

0.11 

0.76 

0.50 

0.07 

0.43 

0.00 

0.12 

0.00 

0.00 

0.07 

0.00 

0.95 

0.14 

0.81 

3.44 

0.18 

3.26 

2.06 

0.24 

1.82 

3.50 

0.24 

3.26 

3.50 

0.24 

3.26 

3.56 

0.31 

3.26 

2.89 

0.18 

2.71 

3.52 

0.26 

3.26 

2.96 

0.26 

2.71 

3.45 

0.19 

3.26 

6.60 

0.30 

6.31 

1.91 

0.17 

1.74 

2.19 

0.17 

202 

2.36 

0.17 

2.19 

2.83 

0.12 

2.71 

1.47 

0.12 

1.35 

1.20 

0.11 

1.09 

1.30 

0.13 

1.17 


0.05 

XXX 

0.01 

XXX 

004 

XXX 

0.03  i 

XXX 

0.01 

XXX 

0.02 

XXX 

0.00 

XXX 

0.02 

XXX 

0.00 

XXX 

0.00 

777 

0.01 

ZZZ 

0.00 

LIZ 

0.06 

XXX 

0.02 

XXX 

0.04 

XXX 

0.16 

XXX 

0.02 

XXX 

0.14 

XXX 

0.12 

XXX 

0.03 

XXX 

0.09 

XXX 

0.17 

XXX 

0.03 

XXX 

0.14 

XXX 

0.17 

XXX 

0.03 

XXX 

0.14 

XXX 

0.18 

XXX 

0.04 

XXX 

0.14 

XXX 

0.14 

XXX 

0.02 

XXX 

0.12 

XXX 

0.17 

XXX 

0.03 

XXX 

0.14 

XXX 

0.15 

XXX 

0.03 

XXX 

0.12 

XXX 

0.16 

XXX 

0.02 

XXX 

0.14 

XXX 

0.31 

XXX 

0.04 

XXX 

0.27 

XXX 

0.11 

XXX 

0.02 

XXX 

0.09 

XXX 

0.11 

XXX 

0.02 

XXX 

0.09 

XXX 

0.12 

XXX 

0.02 

XXX 

0.10 

XXX 

0.14 

XXX 

0.02 

XXX 

0.12 

XXX 

0.06 

XXX 

0.02 

XXX 

006 

XXX 

0.07 

XXX 

0.02 

XXX 

0.05 

XXX 

0.07 

XXX 

0.02 

XXX 

0.05 

XXX 

'  CPT  codes  and  descriptions  only  are  copyright  2001  Amencan  Medical  Association.  All  Rights  Reserved.  Apphcabte  FARSiDFARS  Apply. 

'Copyright  1994  American  Dental  Associafton.  All  rights  reserved  (D0110-O9999) 
3+lrKltcates  RVUs  are  not  use  for  Medicate  payments 
*  PE  RVUs  s  Practice  Expense  Relative  Value  Units. 
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CPTV 
HCPCS2 


74445 

74445 

74445  . 

74450 

74450 

74450  , 

74455 

74455  . 

74455  . 

74470 

74470 

74470  . 

74475  . 

74475 

74475 

74480 

74480 

74480  . 

74485 

74485 

74485  . 

74710  , 

74710 

74710 

74740  , 

74740 

74740 

74742 

74742 

74742  . 

74775  . 

74775  . 

74775 

75552 

75552 

75552 

75553 

75553 

75553 

75554 

75554 

75554 

75555 

75555 

75555 

75556 

75600 

75600 

75600 

75605 

76605 

75605 

75625 

75625 

7S625 

75630 

75630 

75630 

75635 

75635 

75635 

75650 

75650 

75650 

75658 

75658 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


MOD 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 

26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


X-ray  exam  of  penis 

X^ray  exam  of  penis 

X-ray  exam  of  penis 

X-ray.  urethra/biadder 

X-ray.  uretfira/Wadder  

X-ray,  urethra/tiladcter 

X-ray,  urethra/bladder 

X-ray,  urethra/tiiadder 

X-ray,  urethra/Wadder 

X-ray  exam  of  Itidney  lesion  

X-ray  exam  of  kidney  lesion  

X-ray  exam  of  kidney  lesion  

X-ray  control,  catti  insert 

X-ray  control,  catti  insert 

X-ray  control,  catti  insert  ....y v 

X-ray  control,  catti  insert ,:., 

X-ray  control,  catti  Insert 

X-ray  control,  catti  insert 

X-ray  guide,  GU  dilation  

X-ray  guide,  GU  dilation  

X-ray  guide.  GU  dilation  , 

X-ray  measurement  of  pefvis 

X-ray  measurement  of  pelvis 

X-ray  measurement  of  pelvis 

X-ray,  female  genital  tract 

X-ray.  female  genital  tract 

X-ray,  female  genital  tract 

X-ray,  fallopian  lube 

X-ray,  fallopian  tube 

X-ray.  fallopian  tut)e 

X-ray  exam  of  perineum 

X-ray  exam  of  perineum  _ 

X-ray  exam  of  perineum  

Heart  mri  for  morpti  w/o  dye 

Heart  mri  for  morph  w/o  dye 

Heart  mri  for  morph  w/o  dye 

Heart  mri  for  morph  w/dye 

Heart  mri  tor  morph  w/dye 

Heart  mri  for  morph  w/dye 

Cardiac  MRI/function  

Cardiac  MRI/functlon 

Cardiac  MRI/function  

Cardiac  MRI/limited  study 

Cardiac  MRI/limlted  study 

Cardiac  MRI/limited  study 

Cardiac  MRI/flow  mapping 

Contrast  x-ray  exam  of  aorta 

Contrast  x-ray  exam  of  aorta 

Contrast  x-ray  exam  of  aorta 

Contrast  x-ray  exam  of  aorta ;....... 

Contrast  x-ray  exam  of  aorta 

Contrast  x-ray  exam  of  aorta 

Contrast  x-ray  exam  of  aorta 

Contrast  x-ray  exam  of  aorta 

Contrast  x-ray  exam  of  aorta 

X-ray  aorta,  leg  arteries  

X-ray  aorta,  leg  arteries 

X-ray  aorta,  leg  arteries  

Ct  angio  abdominal  arteries 

Ct  angio  abdominal  arteries 

Ct  angio  at>dominal  arteries 

Artery  x-rays,  head  &  neck 

/Vrtery  x-rays,  head  &  neck 

Artery  x-rays,  head  &  neck  .: 

Artery  x-rays,  arm  /. 

Artery  x-rays,  arm  


■<  OPT  codM  and  dascnplKXis  only  arc  copynght  2001  Amancan  Uadical  AiaocilWn.  Ml  Rightt  R«Miv«d. 
'Copyright  1994  Amancan  Dantal  Aatooation  Allngms  iMantvd  (00110-09998). 
>f  IndicaMa  nvua  arr  not  ua«  for  MadKaM  paymani* 
«  PE  RVUa  «  Practtca  Expanaa  nalaUva  Valua  UWa. 


Physician 

Work 

RVUs  3 

Facility 
PE  RVUs 

r^on- 

Fadlity 

PE  RVUs 

Mal- 
practice 
RVUs 

Gtobal 

1.14 

NA 

1.55 

0.10 

XXX 

1.14 

0.38 

0.38 

0.05 

XXX 

0.00 

NA 

1.17 

0.05 

XXX 

0.33 

NA 

1.62 

0.09 

XXX 

0.33 

0.11 

0.11 

0.02 

XXX 

0.00 

NA 

1.51 

0.07 

XXX 

0.33 

NA 

1.74 

0.10 

XXX 

0.33 

0.11 

0.11 

0.02 

XXX 

0.00 

NA 

1.63 

0.08 

XXX 

0.54 

NA 

1.47 

0.06 

XXX 

0.54 

0.18 

0.18 

0.02 

XXX 

0.00 

NA 

129 

0.06 

XXX 

0.54 

NA 

4.39 

0.20 

XXX 

0.54 

0.18 

0.18 

0.02 

XXX 

0.00 

NA 

4.21 

0.18 

XXX 

0.54 

NA 

4.39 

0.20 

XXX 

0.54 

0.18 

0.18 

0.02 

XXX 

0.00 

NA 

4.21 

0.18 

XXX 

0.54 

NA 

3.44 

0.17 

XXX 

0.54 

0.18 

0.18 

0.03 

XXX 

0.00 

NA 

3.26 

0.14 

XXX 

0.34 

NA 

1.21 

0.07 

XXX 

0.34 

0.12 

0.12 

0.02 

XXX 

0.00 

NA 

1.09 

0.05 

XXX 

0.38 

NA 

1.48 

0.08 

XXX 

0.38 

0.13 

0.13 

0.02 

XXX 

0.00 

NA 

1.35 

0.06 

XXX 

0.61 

NA 

3.47 

0.16 

XXX 

0.61 

0.21 

0.21 

0.02 

XXX 

0.00 

NA 

3.26 

0.14 

XXX 

0.62 

NA 

1.72 

0.10 

XXX 

0.62 

0.22 

0.22 

0.03 

XXX 

0.00 

NA 

1.51 

0.07 

XXX 

1.60 

NA 

12.13 

0.56 

XXX 

1.60 

0.55 

0.55 

0.07 

XXX 

0.00 

NA 

11.58 

0.49 

XXX 

2.00 

NA 

12.26 

0.58 

XXX 

2.00 

0.68 

0.68 

0.09 

XXX 

0.00 

NA 

11.58 

0.49 

XXX 

1.83 

NA 

12.25 

0.56 

XXX 

1.83 

0.67 

0.67 

0.07 

XXX 

0.00 

NA 

11.58 

0.49 

XXX 

1.74 

NA 

12.24 

0.56 

XXX 

1.74 

0.66 

0.66 

0.07 

XXX 

0.00 

NA 

11.58 

0.49 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.49 

NA 

13.21 

0.56 

XXX 

0.49 

0.19 

0.19 

0.02 

XXX 

0.00 

NA 

13.02 

0.54 

XXX 

1.14 

NA 

13.43 

0.59 

XXX 

1.14 

0.41 

0.41 

0.05 

XXX 

0.00 

NA 

13.02 

0.54 

XXX 

1.14 

NA 

13.41 

0.59 

XXX 

1.14 

0.39 

0.39 

0.05 

XXX 

0.00 

NA 

13.02 

0.54 

XXX 

1.79 

NA 

14.21 

0.65 

XXX 

1.79 

0.64 

0.64 

0.06 

XXX 

0.00 

NA 

13.57 

0.57 

XXX 

2.40 

NA 

9.70 

0.41 

XXX 

2.40 

0.93 

0.93 

0.09 

XXX 

0.00 

NA 

8.77 

0.32 

XXX 

1.49 

NA 

13.53 

0.61 

XXX 

1.49 

0.51 

0.51 

0.07 

XXX 

0.00 

NA 

13.02 

0.54 

XXX 

1.31 

NA 

13.51 

0.60 

XXX 

1.31 

icatXa  FARS/0( 

0.49 

fARSAppty. 

0.49 

0.06 

XXX 
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75658  . 

75660  . 

75660  . 

75660  . 

75662  . 

75662  . 

75662  . 

75665  . 

75665  . 

75665  . 

75671  . 

75671  . 

7567t  . 

75676  . 

75676  . 

75676  . 

75680  . 

75680  . 

75680  . 

75685  . 

75685  . 

75685  . 

75705  . 

75705  . 

75705  , 

75710  . 

75710 

75710 

75716 

75716 

75716 

75722 

75722 

75722 

75724 

75724 

75724 

75726 

75726 

75726 

75731 

75731 

75731 

75733 

75733 

75733 

75736 

75736 

75736 

75741 

75741 

75741 

75743 

75743 

75743 

75746 

75746 

75746 

75756 

75756 

75756 

75774 

75774 

75774 

75790 

75790 
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A 
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A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriptkx) 


Artery  x-rays,  arm  

Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 


Artery  x-rays, 
Artery  x-rays, 
Artery  x-rays, 
Artery  x-rays, 
Artery  x-rays, 


head  &  neck 
head  &  neck 
head  &  neck 
head  &  neck 
head  &  neck 


Artery  x-rays,  head  &  neck  .. 
Artery  x-rays,  head  &  neck  .. 
Artery  x-rays,  head  &  neck  .. 
Artery  x-rays,  head  &  neck  .. 

Artery  x-rays,  neck 

Artery  x-rays,  neck 

Artery  x-rays,  neck 

Artery  x-rays,  neck 

Artery  x-rays,  neck 

Artery  x-rays,  neck 

Artery  x-rays,  spine 

Artery  x-rays,  spine 

Artery  x-rays,  spine 

Artery  x-rays,  spine 

Artery  x-rays,  spine 

Artery  x-rays,  spine 

Artery  x-rays,  arm/leg  

Artery  x-rays,  ann/leg  

Artery  x-rays,  arm/leg 

Artery  x-rays,  arms/legs 

Artery  x-rays,  arms/legs 

Artery  x-rays,  amis/legs 

Artery  x-rays,  kWney 

Artery  x-rays,  kidney  

Artery  x-rays,  kidney  

Artery  x-rays,  kidneys  

Artery  x-rays,  kidneys 

Artery  x-rays,  kidneys  

Artery  x-rays,  abdomen  

Artery  x-rays,  abdomen  

Artery  x-rays,  abdomen  

Artery  x-rays,  adrenal  gland 
Artery  x-rays,  adrenal  gland 
Artery  x-rays,  adrenal  gland 

Artery  x-r^ys,  adrenals 

Artery  x-rays,  adrenals 

Artery  x-rays,  adrenals 

Artery  x-rays,  pelvis  

Artery  x-rays,  pelvis  

Artery  x-rays,  pelvis  

Artery  x-rays,  lung 

Artery  x-rays,  lung 

Artery  x-rays,  lung 

Artery  x-rays,  lungs 

Artery  x-rays,  lungs 

Artery  x-rays,  kings 

Artery  x-rays,  lung 

Artery  x-rays,  lung 

Artery  x-rays,  lung 

Artery  x-rays,  chest 

Artery  x-rays,  chest 

Artery  x-rays,  chest 

Artery  x-ray,  each  vessel  .... 
Artery  x-ray,  each  vessel  .... 
Artery  x-ray,  each  vessel  .... 

Visualize  A-V  shunt 

Visualize  A-V  shunt 
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Description 


VisuaNze  A-V  shunt 

Lymph  vessel  x-ray,  arm/leg  ... 
Lymph  vessel  x-ray,  arm/lag  ... 
Lymph  vessel  x-ray.  arm/leg  ... 
Lymph  vessel  x-ray,  arms/togs 
Lymph  vessel  x-ray,  arms/legs 
Lymph  vessel  x-ray,  arms/legs 

Lymph  vessel  x-ray,  trunk 

Lymph  vessel  x-ray,  Irurtk 

Lymph  vessel  x-ray,  trunk 

Lymph  vessel  x-ray,  trunk 

Lymph  vessel  x-ray,  trunk 

Lymph  vessel  x-ray,  trunk 

Nonvascular  shunt,  x-ray 

Nonvascular  shunt,  x-ray 

Nonvascular  shunt,  x-ray 

Vein  x-ray,  spleen/Hver 

Vein  x-rsy,  spteen^iver  

Vein  x-ray,  spleen/Nver  

Vein  x-ray,  arm/leg 

Vein  x-ray,  arm/leg 

Vein  x-ray,  arm/leg 

Vein  x-ray,  arms/legs  

Vein  x-ray,  arms/legs  

Vein  x-ray,  arms/legs 

Vein  x-ray,  trunk 

Vein  x-ray,  trunk 

Vein  x-ray,  trunk 

Vein  x-ray,  chest — 

Vein  x-ray,  chest  _ 

Vein  x-ray,  chest 

Vein  x-ray,  kidney  

Vein  x-ray,  kidney  

Vein  x-ray,  kidney  

Vein  x-ray,  kklneys  

Vein  x-ray,  kklneys  

Vein  x-ray,  kklrwys  

Vein  x-ray,  adrenal  gland 

Vein  x-ray,  adrenal  gland 

Vein  x-ray,  adrenal  gland 

Vein  x-ray,  adrenal  glands 

Vein  x-ray,  adrenal  glands 

Vein  x-ray,  adrerwl  glands 

Vein  x-ray,  neck 

Vein  x-ray,  neck 

Vein  x-ray,  neck 

Vein  x-ray,  skull 

Vein  x-ray,  skull  .,! 

Vein  x-ray.  skull  .! 

Vein  x-ray,  skull  

Vein  x-ray,  skull  

Vein  x-ray,  skull  

Vein  x-ray,  eye  socket  

Vein  x-ray,  eye  socket  

Vein  x-ray,  eye  socket 

Vein  x-ray,  liver 

Vein  x-ray,  liver 

Vein  x-ray,  liver 

Vein  x-ray,  liver 

Vein  x-ray,  liver 

Vein  x-ray,  liver 

Vein  x-ray,  liver  ...„ 

Vein  x-ray,  liver 

Vein  x-ray,  liver 

Vein  x-ray,  liver  

Vein  x-ray,  Hver 
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XXX 
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NA 
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Descriptkxi 


Vein  x-ray,  liver 

Venous  sampling  by  catheter  .. 
Venous  sampling  t>y  catheter  .. 
Venous  sampling  by  cattteter  .. 

X-rays,  transcath  therapy 

X-rays,  transcath  therapy 

X-rays,  transcath  therapy 

X-rays,  transcath  therapy 

X-rays,  transcath  therapy 

X-rays,  transcath  therapy 

Follow-up  angiography 

Follow-up  angiography 

Follow-up  angiography 

Arterial  cattieter  exchange 

Arterial  catheter  exchange 

Arterial  catheter  exchange 

X-ray  placement,  vein  filter 

X-ray  placement,  vein  filter 

X-ray  placement,  vein  filter 

Intravascular  us 

Intravascular  us 

Intravascular  us 

Intravascular  us  add-on  

Intravascular  us  add-on  

Intravascular  us  add-on  

Endovasc  repair  abdom  aorta  . 
Erulovasc  repair  abdom  aorta  . 
Endovasc  repair  abdom  aorta  . 
Abdom  aneurysm  endovas  rpr 
Abdom  aneurysm  endovas  rpr 
Abdom  aneurysm  endovas  rpr 

Transcatheter  intro,  stent 

Transcatheter  intro,  stent 

Transcatheter  intro,  stent 

Retrieval,  broken  catheter 

Retrieval,  broken  catheter 

Retrieval,  broken  catheter 

Repair  arterial  bkx:kage 

Repair  arterial  bkx;kage 

Repair  arterial  bk>ckage 

Repair  artery  bkxkage,  each  .., 
Repair  artery  bkx:kage,  each  ... 
Repair  artery  blockage,  each  ... 

Repair  arterial  blockage 

Repair  arterial  blockage 

Repair  arterial  bkxskage 

Repair  artery  bkxskage,  each  .. 
Repair  artery  bkx:kage.  each  .. 
Repair  artery  bkx:kage,  each  .. 

Vascular  bk>psy 

Vascular  biopsy 

Vascular  bk>psy 

Repair  venous  bkx^kage  

Repair  venous  bk)ckage  

Repair  venous  bkx:kage  

Contrast  xray  exam  bile  duct  .. 
Contrast  xray  exam  bile  duct  .. 
Contrast  xray 'exam  bile  duct  .. 
Contrast  xray  exam  bile  duct  .. 
Contrast  xray  exam  bile  duct  .. 
Contrast  xray  exam  t>ile  duct  .. 
Xray  control  cattieter  cfiange  .. 
Xray  control  cattwter  change  .. 
Xray  control  catheter  change  .. 
At>scess  drainage  under  x-ray 
At)scess  drainage  under  x-ray 
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13.02 
4.86 
015 
4.72 
2.51 
014 
2.37 
0.00 
1.74 
0.00 
0.00 
0.53 
0.00 

15.69 
0.29 

15.40 

12.30 
1.45 

10.85 

16.46 
019 

16.27 
8.80 
013 
8.67 

16.75 
0.48 

16.27 
8.81 
013 
8.67 

12.22 
0.29 

11.93 

16.45 
018 

16.27 
6.06 
0.49 
5.60 
6.79 
0.49 
6.31 
2.26 
0.24 
2.02 
3.66 
0.40 


Mal- 

Practwe 

RVUs 


0.54 

056 

0.02 

0.54 

1.12 

0.07 

1.05 

0.97 

0.06 

0.91 

012 

0.07 

0.05 

0.94 

0.02 

0.92 

0.57 

0.03 

0.54 

0.23 

0.03 

0.20 

0.14 

0.03 

011 

0.06 

0.68 

0.00 

0.00 

0.68 

0.00 

0.68 

0.04 

0.64 

0.64 

01^ 

0.46 

0.72 

0.03 

0.69 

038 

0.02 

036 

0.75 

0.06 

0.69 

0.37 

0.01 

036 

054 

0.04 

0.50 

0.71 

0.02 

0.69 

0.30 

0.06 

0.24 

0.33 

0.06 

0.27 

012 

0.03 

0.09 

019 

0.05 


Gtobal 
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XXX 
XXX 
XXX 
XXX 
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XXX 
XXX 
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XXX 
XXX 
XXX 
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XXX 
XXX 
XXX 
XXX 
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XXX 
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75989 

75992 

75992 

75992 

75993 

75993 

75993 

75994 

75994 
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75995 
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75996 

75996 

7599v 

76000 

76000 

76000 

76001 

76001 

76001 

76003 

76003 

76003 

76005 

76005 

76005 

76006 

76010 

76010 

76010 

76012 

76012 

76012 

76013 

76013 

76013 

76020 

76020 

76020 

76040 

76040 

76040 

76061 

76061 

76061 

76062 

76062 

76062 

76065 

76065 

76065 

76066 

76066 

76066 

76070 

76070 

76070 

76075 

76075 

76075 

76076 

76076 

76076 

76078 
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TC 
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26 
TC 


26 
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26 
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Status 


A 
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A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

C 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

I 

I 

I 

A 

A 

A 

A 

A 

A 
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Description 


Abscess  dfainage  under  x-ray 

Attwrectomy.  x-ray  exam 

Attierectomy.  x-ray  exam 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Attterectomy.  x-ray  exam  ....... 

AttWf^Ctomy,  x-ray  exam 

Attwractomy.  x-ray  exam 

Athereclomy,  x-ray  exam 

Atheieclomy.  x-ray  exam 

Atheiectofny,  x-ray  exam 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Attwrectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Ruoroacope  examination 

Fluoroecope  examination 

Ru()roecope  examination 

Ruoroecope  exam,  extensive 
Ruoroecope  exam,  extensive 
Ruoroecope  exam,  extensive 
Needte  localization  by  x-ray  ... 
Needto  localization  by  x-ray  ... 
Needle  localization  t>y  x-ray  ... 
Ruorogutde  for  spine  inject  ... 
Ruoroguide  for  spine  inject  ... 
Ruoroguide  for  spine  inject  ... 

X-ray  stress  view  

X-ray.  nose  to  rectum  

X-ray,  nose  to  rectum  

X-ray,  nose  to  rectum  , 

Percut  vertebroplasty  fluor 

Percut  vertebroplasty  fluor 

Percut  vertebroplasty  fluor  ..... 

Percut  vertebroplasty,  ct 

Percut  vertebroplasty.  ct 

Percut  vertebroplasty.  ct 

X-rays  for  bone  age  ..*, 

X-rays  for  borw  age 

X-rays  for  twne  age 

X-rays,  bone  evaluation 

X-rays,  bone  evaluation 

X-rays,  bone  evaluation  

X-rays,  bone  survey 

X-rays,  bone  survey 

X-rays,  bone  survey 

X-rays,  bone  survey 

X-rays,  bone  sun/ey 

X-rays,  bone  survey 

X-rays,  bone  evaluation 

X-rays,  bone  evaluation 

X-rays,  bone  evaluation  

Joint  survey,  single  view 

Joint  sun/ey,  single  view  , 

Joint  survey,  single  view 

CT  scan,  bone  density  study 
CT  scan,  borw  density  study 
CT  scan,  bone  density  study 

Us  exam,  abdom,  limited  

Us  exam,  abdom.  Nmited  

Us  exam,  abdom,  limited 

Dual  energy  x-ray  study 

Dual  energy  x-ray  study 

Dual  energy  x-ray  study 

Radiographic  absorptiornetiy 
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0.00 

0.54 

0.54 

0.00 

0.36 

0.36 

0.00 

1.31 

1.31 

0.00 

1.31 

1.31 

0.00 

0.36 

0.36 

0.00 

0.17 

0.17 

0.00 

0.67 

0.67 

0.00 

0.54 

0.54 

0.00 

0.60 

0.60 

0.00 

0.41 

0.18 

0.18 

0.00 

0.00 

1.31 

0.00 

0.00 

1.38 

0.00 

0.19 

0.19 

0.00 

0.27 

0.27 

0.00 

0.45 

0.45 

0.00 

0.54 

0.54 

0.00 

0.70 

0.70 

0.00 

0.31 

0.31 

0.00 

0.25 

0.25 

0.00 

0.30 

0.30 

0.00 

0.22 

0.22 

0.00 

0.20 


Facility 
PERVUs 


NA 
NA 

0.20 
NA 
NA 

0.14 
NA 
NA 

0.48 
NA 
NA 

0.48 
NA 
NA 

0.12 
NA 
NA 

0.05 
NA 
NA 

0.23 
NA 
NA 

0.18 
NA 
NA 

0.17 
NA 

0.18 
NA 

0.06 
NA 

0.00 

0.51 

0.00 

0.00 

0.53 

0.00 
NA 

0.07 
1^ 
NA 

0.09 
NA 
1^ 

0.15 
NA 
NA 

0.18 
NA 
NA 

0.24 
NA 
NA 

0.11 
NA 
NA 

0.10 
NA 
NA 

0.11 
NA 
NA 

0.08 
NA 
NA 


Non- 
Facility 
PE  RVUs 


3.26 
16.46 
0.20 
16.27 
8.81 
0.14 
8.67 
16.75 
0.48 
16.27 
16.75 
0.49 
16.27 
8.80 
0.12 
8.67 
1.40 
0.05 
1.35 
2.94 
0.23 
2.71 
1.53 
0.18 
1.35 
1.52 
0.17 
1.35 
0.18 
0.60 
0.06 
0.54 
O.W 
0.51 
0.00 
0.00 
0.53 
0.00 
0.60 
0.07 
0.54 
0.90 
0.09 
0.81 
1.18 
0.15 
1.03 
1.67 
0.18 
1.49 
1.00 
0.24 
0.76 
1.26 
0.11 
1.15 
3.14 
0.10 
3.05 
3.30 
0.11 
3.20 
0.86 
0.08 
0.78 
0.86 
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RVUs 


0.14 

0.71 
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0.69 

0.37 

0.01 

0.36 

0.75 

0.06 

0.68 

0.75 

0.06 

0.69 

0.37 

0.01 
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0.07 
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0.09 
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0.04 

0.03 

0.01 

0.02 

0.00 
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0.07 

0.02 

0.05 

0.14 

0.01 

0.13 

0.15 

0.01 

0.14 

0.05 

0.01 

0.04 

0.05 
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76080  . 
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76090  . 
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76092  . 

76093  . 
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76360 
76360 
76360 
76362 
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76362 
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A 

A 

A 

A 

A 

A 

A 

A 

I 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 
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Description 


Radiographic  atjsorptiometry  .... 
Radiographic  absorjjtiometry  .... 

X-ray  exam  of  fistula 

X-ray  exam  of  fistula 

X-ray  exam  of  fistula 

Computer  mammogram  add-on 
Computer  mammogram  add-on 
Computer  mammogram  add-on 

X-ray  of  mammary  duct  

X-ray  of  mammary  duct  

X-ray  of  mammary  duct  

X-ray  of  mammary  ducts  

X-ray  of  mammary  ducts  

X-ray  of  mamntary  ducts  

MamnK>gram,  one  t>reast 

Mammogram,  one  breast 

Mammogram,  one  t>reast 

Mammogram,  both  breasts 

Mammogram,  both  breasts 

Mammogram,  both  breasts 

Mammogram,  screening  

Mammogram,  screening  

Mammogram,  screening  

Magnetic  image,  breast  

Magnetic  image,  breast  

Magnetic  image,  breast  

Magnetic  image,  both'  breasts  .. 
Magnetic  image,  both  breasts  .. 
Magnetic  image,  both  breasts  .. 

Stereotactic  breast  biopsy  

Stereotactic  breast  biof>sy  

Stereotactic  breast  biopsy  

X-ray  of  needle  wire,  breast  

X-ray  of  needle  wire,  breast  ..... 

X-ray  of  needle  wire,  breast  

X-ray  exam.  t>reast  spednwn  .. 
X-ray  exam,  txeast  specimen  .. 
X-ray  exam,  breast  specimen  .. 

X-ray  exam  of  body  section 

X-ray  exam  of  body  section 

X-ray  exam  of  body  section 

Complex  body  section  x-ray  .... 
Complex  body  section  x-ray  .... 
Complex  body  section  x-ray  .... 
Complex  body  section  x-rays  .. 
Complex  body  section  x-rays  .. 
Complex  body  section  x-rays  .. 

Cine/video  x-rays  

Cine/video  x-rays 

Cine/video  x-rays  

CineAndeo  x-rays  add-on 

CineAndeo  x-rays  add-on 

CineAndeo  x-rays  add-on 

X-ray  consultation  

X-ray  exam,  dry  process  .., 

Special  x-ray  contrast  study  .... 

CAT  scan  for  localization 

CAT  scan  for  localization 

CAT  scan  for  localization 

CAT  scan  for  needle  biopsy  .... 
CAT  scan  for  needle  biopsy  .... 
CAT  scan  for  needle  biof>sy  .... 

Cat  scan  for  tissue  ablation 

Cat  scan  for  tissue  ablation 

Cat  scan  for  tissue  ablation 

CAT  scan  for  therapy  guide 


Physician 

Wort( 

RVUs  3 


0.20 

0.00 

0.54 

0.54 

0.00 

0.06 

0.06 

0.00 

0.36 

0.36 

0.00 

0.45 

0.45 

0.00 

0.70 

0.70 

0.00 

0.87 

0.87 

0.00 

0.70 

0.70 

0.00 

1.63 

1.63 

0.00 

1.63 

1.63 

0.00 

1.59 

1.59 

0.00 

0.56 

0.56 

0.00 

0.16 

0.16 

0.00 

0.58 

0.58 

0.00 

0.58 

0.58 

0.00 

0.58 

0.58 

0.00 

0.38 

0.38 

0.00 

0.27 

0.27 

0.00 

0.00 

0.00 

0.00 

1.21 

1.21 

0.00 

1.16 

1.16 

0.00 

4.00 

4.00 

0.00 

0.85 


Facility 
PE  RVUs 


Non- 

FadHty 

PE  RVUs 


0.08 
NA 
NA 

0.18 
NA 
NA 

0.02 
NA 
NA 

0.12 
NA 
NA 

0.15 
NA 
NA 

0.24 
NA 
NA 

0.30 
NA 
NA 

0.25 
NA 
NA 

0.56 
NA 
NA 

0.56 
NA 
NA 

0.54 
UA. 
NA 

0.19 
NA 
NA 

0.06 
NA 
NA 

0.20 
NA 
NA 

0.20 
NA 
NA 

0.20 
NA 
NA 

0.13 
NA 
NA 

0.10 
NA 

0.00 
NA 

0.00 
NA 

0.42 
NA 
NA 

0.39 
NA 
NA 

1.36 
NA 
NA 


0.06 

0.78 
1.27 

0.18 
1.09 
0.45 
0.02 
0.43 
2.83 
0.12 
2.71 
3.94 
0.15 
3.79 
1.33 
0.24 
1.09 
1.65 
0.30 
1.35 
1.47 
0.25 
1.22 

1877 
0.56 

18.22 

25.27 
0.56 

24.71 
7.95 
0.54 
7.40 
1.54 
0.19 
1.35 
0.49 
0.06 
0.43 
1.49 
0.20 
1.29 
1.67 
0.20 
1.47 
1.99 
0.20 
1.79 
1.22 
0.13 
1.09 
0.91 
0.10 
0.81 
0.00 
0.43 
0.00 
8.95 
0.42 
8.53 
893 
0.39 
8.53 
9.88 
1.36 
8.53 
3.34 
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Practioe 
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0.03 
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0.03 
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0.06 
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0.07 
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0.07 
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0.40 
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0.31 

0.09 

0.03 

0.06 

0.03 

0.01 

0.02 

0.09 

0.03 

0.06 

0.10 

0.03 

0.07 

0.12 

0.03 

0.09 

0.07 

0.02 

0.05 

0.05 

0.01 

0.04 

0.00 

0.02 

0.00 

0.41 

0.06 

0.35 

0.40 

0.05 

0.35 

1.38 

0.17 

1.21 

0.17 
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A 
N 
N 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


CAT  scan  for  ttierapy  guide  .... 
CAT  scan  for  therapy  guide  .... 
3d/ho(ograph  raconstr  add-on  . 
3(VtK)lograph  reconstr  add-on  . 
3d/holograph  reconstr  add-on . 

CAT  scan  foHow-up  study 

CAT  scan  follow-up  study 

CAT  scan  follow-up  study 

Mr  spectroscopy ~.. 

Mr  spectroscopy 

Mr  spectroscopy 

Mr  guidanoe  for  needto  place  . 
Mr  guktanoe  for  needle  place 
Mr  guidance  for  needto  place  . 

Mrl  for  tissue  ablation  

Mri  for  tissue  ablation 

Mri  for  tissue  ablation  

IMagnetic  image,  bone  marrow 
Magnetic  image,  bone  marrow 
Iwlagnetic  image,  borw  marrow 

Us  for  tissue  ablation 

Us  for  tissue  ablation 

Us  for  tissue  ablation 

Radiographic  procedure 

Radiographic  procedure 

Radiographic  procedure 

Echo  exam  of  head 

Echo  exam  of  head 

Echo  exam  of  head 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye.  water  bath 
Echo  exam  of  eye,  water  bath 
Echo  exam  of  eye.  water  bath 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye 

EctK)  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye 

Us  exam  of  head  and  neck  ... 
Us  exam  of  head  and  neck  ... 
Us  exam  of  head  and  neck  ... 

Us  exam,  chest,  t>-scan 

Us  exam,  chest,  b-scan 

Us  exam,  chest,  b-scan 

Us  exam,  breast(s)  

Us  exam.  breast(s)  

Us  exam,  breast(s)  

Us  exam,  abdom.  complele  ... 
Us  exam,  abdom.  complete  ... 
Us  exam,  abdom.  complete  ... 

Us  exam,  abdom,  HmMed 

Us  exam,  abdom,  limited 

Us  exam,  abdom,  limited 

Us  exam  abdo  back  wall, 
Us  exam  abdo  back  vvall, 
Us  exam  abdo  back  wall, 
Us  exam  abdo  back  wall. 


comp 
comp 
oomp 


Physician 
Work 

Facility 
PE  RVUs 

Non- 
Facility 

Mal- 
Practwe 

Global 

RVUs' 

PE  RVUs 

RVUs 

0.85 

0.29 

0.29 

0.04 

XXX 

0.00 

NA 

3.05 

0.13 

XXX 

0.16 

NA 

3.71 

0.16 

XXX 

0.16 

0.05 

0.05 

0.01 

XXX 

0.00 

NA 

3.66 

0.15 

XXX 

0.96 

NA 

3.95 

0.19 

XXX 

0.98 

0.33 

0.33 

0.04 

XXX 

0.00 

NA 

3.62 

0.15 

XXX 

1.40 

NA 

12.06 

0.55 

XXX 

1.40 

0.48 

0.48 

0.06 

XXX 

0.00 

NA 

11.58 

0.49 

XXX 

1.50 

NA 

12.09 

0.53 

XXX 

1.50 

0.51 

0.51 

0.07 

XXX 

0.00 

NA 

11.58 

0.46 

XXX 

4.25 

NA 

13.03 

1.43 

XXX 

4.25 

1.45 

1.45 

0.14 

XXX 

0.00 

NA 

11.58 

1.29 

XXX 

1.60 

NA 

12.13 

0.56 

XXX 

1.60 

0.55 

0.55 

0.07 

XXX 

0.00 

NA 

11.58 

0.49 

XXX 

2.00 

NA 

2.24 

0.36 

XXX 

2.00 

0.68 

0.68 

0.12 

XXX 

0.00 

NA 

1.57 

0.24 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.63 

NA 

1.72 

0.10 

XXX 

0.63 

0.25 

0.25 

0.03 

XXX 

0.00 

NA 

1.47 

0.07 

XXX 

0.94 

NA 

2.75 

0.06 

XXX 

0.94 

0.41 

0.41 

0.02 

XXX 

0.00 

NA 

2.33 

0.06 

XXX 

0.66 

NA 

2.71 

0.09 

XXX 

0.66 

0.30 

0.30 

0.01 

XXX 

0.00 

NA 

2.41 

0.06 

XXX 

0.66 

NA 

2.96 

0.09 

XXX 

0.06 

0.30 

0.30 

0.01 

XXX 

0.00 

NA 

2.66 

0.08 

XXX 

0.54 

NA 

2.27 

0.07 

XXX 

0.54 

0.25 

0.25 

0.01 

XXX 

0.00 

NA 

2.02 

0.06 

XXX 

0.54 

■  NA 

1.98 

0.07 

XXX 

0.54 

0.25 

0.25 

0.01 

XXX 

0.00 

NA 

1.73 

0.06 

XXX 

0.57 

NA 

2.57 

0.08 

XXX 

0.57 

0.25 

0.25 

0.01 

XXX 

0.00 

NA 

2.31 

0.07 

XXX 

0.56 

NA 

1.66 

0.00 

XXX 

0.56 

0.19 

0.19 

0.02 

XXX 

0.00 

NA 

1.47 

0.07 

XXX 

0.55 

NA 

1.54 

0.08 

XXX 

0.55 

0.19 

0.19 

0.02 

XXX 

0.00 

NA 

1.35 

0.06 

XXX 

0.54 

NA 

1.27 

0.08 

XXX 

0.54 

0.18 

0.18 

0.03 

XXX 

0.00 

NA 

1.09 

0.05 

XXX 

0.81 

NA 

2.31 

0.13 

XXX 

0.81 

0.28 

0.28 

0.04 

XXX 

0.00 

NA 

2.04 

0.09 

XXX 

0.50 

NA 

1.67 

0.10 

XXX 

0.50 

0.20 

0.20 

0.03 

XXX 

0.00 

NA 

1.47 

0.07 

XXX 

0.74 

NA 

2.29 

0.12 

XXX 

0.74 

0.25 

0.25 

0.03 

XXX 

0.00 

NA 

2.04 

0.09 

XXX 

0.58 

NA 

1.67 

0.10 

XXX 

<  OPT  coSm  and  dMCftpHom  only  «•  oopyit^  2001 
*CapyitgM  19S«  AiMrtcan  DwM  AMOdMton.  M  rtflM 
> +indtoaiM  RVU«  ar*  nol  uM  lor  Madtali  paynwnto. 
«  PE  RVU*  >  Practo*  ExpanM  RtMk*  VriM  UnMi. 
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CPTV 
HCPCS* 


76775  . 
76775  . 
76778  . 
76778  . 
76778  . 
76800  . 
76800  . 
76800  . 
76805  . 
76805  . 
76805  . 
76810  . 
76810  . 
76810  . 
76815  . 
76815  . 

76815  . 

76816  . 
76816  . 
76816  . 
76818  . 
76818  . 

76818  . 

76819  . 
76819  . 
76819  . 
76825  . 
76825  . 

76825  . 

76826  . 
76826  . 

76826  . 

76827  . 
76827  . 
76827  . 
76828 
76828 
76828 
76830 
76830 
76830 
76831 
76831 
76831 
76856 
76856 
76856 
76857 
76857 
76857 
76870 
76870 
76870 
76872 
76872 
76872 
76873 
76873 
76873 
76880 
76880 
76880 
76885 
76885 
76885 
76886 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Us  exam  abdo  back  wall,  lim  ... 
Us  exam  abdo  back  wall,  lim  ... 

Us  exam  kidney  transplant  

Us  exam  kidney  transplant  

Us  exam  kidney  transplant  

Us  exam,  spinal  canal  

Us  exam,  spinal  canal  

Us  exam,  spinal  canal  

Us  exam,  pg  uterus,  compi 

Us  exam,  pg  uterus,  compI 

Us  exam,  pg  uterus,  compI 

Us  exam,  pg  uterus,  mult  

Us  exam,  pg  uterus,  mult  

Us  exam,  pg  uterus,  mult  

Us  exam,  pg  uterus  limit 

Us  exam,  pg  uterus  limit 

Us  exam,  pg  uterus  limit 

Us  exam  pg  uterus  repeat  

Us  exam  pg  uterus  repeat 

Us  exam  pg  uterus  repeat  

Fetal  biophy  profile  w/nst 

Fetal  biophy  profile  w/nst 

Fetal  biophy  profile  w/nst 

Fetal  blophys  profil  w/o  nst 

Fetal  biophys  profil  w/o  nst 

Fetal  biophys  profil  w/o  nst  ..... 

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  hean  

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Us  exam,  transvaginal  

Us  exam,  transvaginal  

Us  exam,  transvaginal  

Echo  exam,  uterus 

Echo  exam,  uterus 

Echo  exam,  uterus 

Us  exam,  pelvic,  complete 

Us  exam,  pelvic,  complete 

Us  exam,  pelvk:,  complete 

Us  exam,  pelvic,  limited 

Us  exam,  pelvic,  limited 

Us  exam,  pelvk:,  limited 

Us  exam,  scrotum 

Us  exam,  scrotum 

Us  exam,  scrotum 

Echo  exam,  transrectal 

Echo  exam,  transrectal  

Echo  exam,  transrectal  

Echograp  trans  r,  pros  study  . 
Echograp  trans  r,  pros  study  . 
Echograp  trans  r,  pros  study  . 

Us  exam,  extremity 

Us  exam,  extremity  

Us  exam,  extremity  

Us  exam  infant  hips,  dynamk; 
Us  exam  infant  hips,  dynamic 
Us  exam  infant  hips,  dynamk: 
Us  exam  infant  hips,  static  .... 


Physeian 

Work 
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0.58 

0.00 

0.74 

0.74 

0.00 

1.13 

1.13 

0.00 

0.99 

0.99 

0.00 

1.97 

1.97 

0.00 

0.65 

0.65 

0.00 

0.57 

0.57 

0.00 

1.05 

1.05 

0.00 

0.77 

0.77 

0.00 

1.67 

1.67 

0.00 

0.83 

0.83 

0.00 

0.58 

0.58 

0.00 

0.56 

0.56 

0.00 

0.69 

0.69 

0.00 

0.72 

0.72 

0.00 

0.69 

0.69 

0.00 

038 

0.38 

0.00 

0.64 

0.64 

0.00 

0.69 

0.69 

0.00 

1.55 

1.55 

0.00 

0.59 

0.59 

0.00 

0.74 

0.74 

0.00 

0.62 


Facility 
PE  RVUs 


0.20 

NA 

NA 
0.25 

NA 

NA 

0.35 

NA 

NA 

0.35 
NA 
NA 

0.72 
NA 
NA 

0.24 
NA 
NA 

0.22 
NA 
NA 

0.40 
NA 
NA 

0.29 
NA 
NA 

0.62 
NA 
NA 

0.30 
NA 
NA 

0.22 
NA 
NA 

0.22 
NA 
NA 

0.24 
NA 
NA 

0.26 
NA 
NA 

0.24 
NA 
NA 

0.13 
NA 
NA 

0.22 
NA 
NA 

0.23 
NA 
NA 

0.53 
NA 
NA 

0.20 
NA 
NA 

0.25 
NA 
NA 


Non- 
Facility 
PE  RVUs 


T" 


Mal- 

Practkx 

RVUs 


0.20 

1.47 

2.29 

0.25 

2.04 

1.82 

0.35 

1.47 

2.52 

0.35 

2.17 

5.05 

0.72 

4.34 

1.71 

0.24 

1.47 

1.37 

0.22 

1.15 

2.07 

0.40 

1.67 

1.96 

0.29 

1.67 

2.66 

0.62 

2.04 

1.03 

0.30 

0.73 

2.00 

0.22 

1.78 

1.37 

0.22 

1.15 

1.81 

0.24 

1.57 

1.83 

0.26 

1.57 

1.81 

0.24 

1.57 

1.22 

0.13 

1.09 

1.79 

0.22 

1.57 

1.80 

0.23 

1.57 

2.69 

0.53 

2.17 

1.67 

0.20 

1.47 

1.82 

0.25 

1.57 

1.68 


e.03 

0.07 

0.12 

003 

0.09 

0.11 

0.04 

0.07 

0.14 

0.04 

0.10 

0.25 

0.07 

0.18 

0.09 

0.02 

0.07 

0.07 

0.02 

0.05 

0.12 

004 

0.08 

0.10 

0.02 

0.08 

0.15 

0.06 

0.09 

0.07 

0.03 

0.04 

0.12 

0.02 

0.10 

0.09 

0.02 

0.07 

O.lt 

0.03 

0.08 

0.10 

0.02 

0.08 

0.11 

0.03 

0.08 

0.07 

0.02 

0.05 

0.11 

0.03 

0.08 

0.12 

0.04 

0.06 

0.21 

0.08 

0.13 

0.10 

0.03 

0.07 

0.11 

0.03 

0.08 

0.10 


Gk)bal 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


'  CPT  codM  and  deacripBons  only  ara  copyright  2001  Amancan  Madical  Association.  All  Rights  Resaived  Applicable  FARS/OFARS  Apply. 
'Copyright  1994  American  Dental  Association  All  rights  reserved  (D0110-O9999) 
'^.Indicatas  RVUs  are  not  use  for  Medicate  payntents. 
'  PE  RVUs  «  Practice  Expense  Relative  Value  Units. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


76886 
76886 
76930 
76930 
76930 
76932 
76932 
76932 
76936 
76936 
76936 
76941 
76941 
76941 
76942 
76942 
76942 
76945 
76945 
76945 
76946 
76946 
76946 
76948 
76948 
76948 
76950 
76950 
76950 
76965 
76965 
76965 
76970 
76970 
76970 
76975 
76975 
76975 
76977 
76977 
76977 
76986 
76986 
76986 
76999 
76999 
76999 
77261 
77262 
77263 
77280 
77280 
77280 
77285 
77285 
77285 
77290 
77290 
77290 
77295 
77295 
77295 
77299 
77299 
77299 
77300 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 
C 
A 


Description 


Us  exam  infant  hips,  static  .... 
Us  exam  infant  hips,  static  .... 
Echo  guide,  cardiocentesis  .... 
Echo  guide,  cardiocentesis  .... 
Echo  guide,  cardiocentesis  .... 
Echo  guide  for  heart  biopsy  ... 
Echo  guide  for  heart  biopsy  ... 
Echo  guide  for  heart  biopsy  ... 
Echo  guide  for  artery  repair  ... 
Echo  guide  for  artery  repair  ... 
Echo  guide  for  artery  repair  ... 

Echo  guide  for  transfusion 

Echo  guide  for  transfusion 

Echo  guide  for  transfusion 

Echo  guide  for  t>iopsy 

Echo  guide  for  biopsy  

EcfK)  guide  for  biopsy  

Echo  guide,  villus  sampling  ... 
Echo  guide,  villus  sampling  .. 
Echo  guide,  villus  sampling  .. 
Echo  guide  for  amniocentesis 
Echo  guide  for  an^niocentesis 
Echo  guide  for  amniocentesis 
Echo  guide,  ova  aspiration  ... 
Echo  guide,  ova  aspiration  .... 
Echo  guide,  ova  aspiration  ... 
Echo  guidance  radiotherapy  . 
Echo  guidance  radiotherapy  . 
Echo  guidance  radiotherapy  . 
Echo  guidance  radiotherapy  . 
Echo  guidance  radiotherapy  . 
Echo  guidance  radiotherapy  . 
Ultrasound  exam  follow-up  ... 
Ultrasound  exam  follow-up  ... 
Ultrasound  exam  follow-up  ... 

Gl  endoscopic  ultrasound  

Gl  endoscopic  ultrasound  

Gl  endoscopic  ultrasound  

Us  bone  density  measure 

Us  bone  density  measure 

Us  bone  density  measure 

Ultrasound  guide  intraoper  ... 
Ultrasound  guide  intraoper  ... 
Ultrasound  guide  Intraoper  ... 
Echo  examination  procedure 
Echo  examination  procedure 
Echo  examination  procedure 
Radiation  therapy  planning  ... 
Radiation  therapy  planning  ... 
Radiation  tfierapy  planning  ... 

Set  radiation  therapy  field 

Set  radiation  therapy  field 

Set  radiation  ttierapy  field 

Set  radiation  therapy  field 

Set  radiation  therapy  field  

Set  radiation  therapy  field 

Set  radiation  therapy  field 

Set  radiation  therapy  field 

Set  radiation  therapy  field 

Set  radiation  therapy  field 

Set  radiation  ttierapy  field 

Set  radiation  tfwrapy  field 

Radiation  ttierapy  plannir>g  ... 
Radiation  tfierapy  planning  ... 
Radiation  therapy  planning  ... 
Radiation  therapy  dose  plan  . 


Physician 

Worit 
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0.62 
0.00 
0.67 
0.67 
0.00 
0.67 
0.67 
0.00 
1.99 
1.99 
0.00 
1.34 
1.34 
0.00 
0.67 
0.67 
0.00 
0.67 
0.67 
0.00 
0.38 
0.38 
0.00 
0.38 
0.38 
0.00 
0.58 
0.58 
0.00 
1.34 
1.34 
0.00 
0.40 
0.40 
0.00 
0.81 
0.81 
0.00 
0.05 
0.05 
0.00 
1.20 
1.20 
0.00 
0.00 
0.00 
0.00 
1.38 
2.11 
3.14 
0.70 
0.70 
0.00 
1.05 
1.05 
0.00 
1.56 
1.56 
0.00 
4.57 
4.57 
0.00 
0.00 
0.00 
0.00 
0.62 


Facility 
PE  RVUs 


0.21 
NA 
NA 

0.26 
NA 
NA 

0.26 
NA 
NA 

0.69 
NA 
NA 

0.50 
NA 
NA 

0.23 
NA 
NA 

0.23 
NA 
NA 

0.14 
NA 
NA 

0.13 
NA 
NA 

0.20 
NA 
NA 

0.45 
NA 
NA 

0.14 
NA 
NA 

0.29 
NA 
NA 

0.02 
NA 
NA 

0.41 
NA 

0.00 

0.00 

0.00 

0.56 

0.83 

1.23 
NA 

0.25 
NA 
NA 

0.37 
NA 
NA 

0.55 
NA 
NA 

1.61 
NA 

0.00 

0.00 

0.00 
NA 


Non- 
Facility 
PE  RVUs 


0.21 
1.47 
1.83 
0.26 
1.57 
1.83 
0.26 
1.57 
7.19 
0.69 
6.50 
2.07 
0.50 
1.58 
1.80 
0.23 
1.57 
1.81 
0.23 
1.58 
1.71 
0.14 
1.57 
1.70 
0.13 
1.57 
1.55 
0.20 
1.35 
6.21 
0.45 
5.76 
1.23 
0.14 
1.09 
1.85 
0.29 
1.57 
0.87 
0.02 
0.85 
3.12 
0.41 
2.71 
0.00 
0.00 
0.00 
0.56 
0.83 
1.23 
3.63 
0.25 
3.59 
6.12 
0.37 
5.76 
7.27 
0.55 
6.72 

30.48 
1.61 

28.87 
0.00 
0.00 
0.00 
1.61 


Mal- 
practice 
RVUs 


0.03 

0.07 

0.10 

0.02 

0.08 

0.10 

0.02 

0.08 

0.39 

0.11 

0.28 

0.13 

0.06 

0.07 

0.12 

0.04 

0.08 

0.10 

0.03 

0.07 

0.09 

0.01 

0.08 

0.10 

0.02 

0.08 

0.09 

0.03 

0.06 

0.31 

0.07 

0.24 

0.07 

0.02 

0.05 

0.11 

0.03 

0.08 

0.05 

0.01 

0.04 

0.19 

0.07 

0.12 

0.00 

0.00 

0.00 

0.06 

0.09 

0.13 

0.18 

0.03 

0.15 

0.29 

0.04 

0.25 

0.35 

0.06 

0.29 

1.41 

0.18 

1.23 

0.00 

0.00 

0.00 

0.09 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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77300  . 

77300  . 

77301  . 
77301  . 
77301  . 
77305  . 
77305  . 
77305  . 
77310  . 
77310  . 
77310  . 
77315  . 
77315  . 
77315  . 
77321  . 
77321  . 
77321  . 
77326  . 
77326  . 

77326  . 

77327  . 
77327  . 

77327  . 

77328  . 
77328  . 
77328  . 
77331  . 
77331  . 

77331  . 

77332  . 
77332  . 

77332  . 

77333  . 
77333  . 
77333  . 
77334 
77334 
77334 
77336 
77370 
77399 
77399 
77399 
77401 
77402 
77403 
77404 
77406 
77407 
77408 
77409 
77411 
77412 
77413 
77414 
77416 
77417 
77418 
77427 
77431 
77432 
77470 
77470 
77470 
77499 
77499 


MOD 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


26 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 


Description 


Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan 

Radloltherapy  dos  plan,  Imrt 

Radloltherapy  dos  plan,  Imrt 

Radloltherapy  dos  plan,  Imrt 

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan  

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan 

Radiation  therapy  port  plan 

Radiation  therapy  port  plan  

Radiation  therapy  port  plan  

Radiation  therapy  dose  plan  ...... 

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan  .;.... 

Radiation  therapy  dose  plan 

Radiation  therapy  dose  plan  ...... 

Radiation  therapy  dose  plan 

Special  radiation  dosimetry 

Special  radiation  dosimetry 

Special  radiation  dosimetry 

Radiation  treatment  ald(s)  

Radiation  treatment  aid(s)  

Radiation  treatment  aid(s)  

Radiation  treatment  ald(s)  

Radiation  treatment  ald(s)  

Radiation  treatment  ald(s)  

Radiation  treatment  aJd(s)  

Radiation  treatment  ald(s)  

Radiation  treatment  aid(s)  

Radiation  physics  consult  

Radiation  physics  consult  

External  radiation  dosimetry  

Extemal  radiation  dosimetry  

Extemal  radiation  dosimetry  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery 

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery 

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiology  port  film(s) 

Radiation  tx  delivery,  Imrt  

Radiation  tx  management,  x5  ... 
Radiation  therapy  management 

Stereotactic  radiation  trmt 

Special  radiation  treatment  

Special  radiation  treatment  

Special  radiation  treatment  ....:.. 
Radiation  therapy  management 
Radiation  therapy  management 
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0.62 

0.00 

8.00 

8.00 

0.00 

0.70 

0-70 

0.00 

1.05 

1.05 

0.00 

1.56 

1.56 

0.00 

0.95 

0.95 

0.00 

0.93 

0.93 

0.00 

1.39 

1.39 

0.00 

2.09 

2.09 

0.00 

0.87 

0.87 

0.00 

0.54 

0.54 

0.00 

0.84 

0.84 

0.00 

1.24 

1.24 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

3.31 

1.81 

7.93 

2.09 

2.09 

0.00 

0.00 

0.00 


Facility 
PE  RVUs 


0.22 
NA 
NA 

3.09 
NA 
NA 

0.25 
NA 
t^ 

0.37 
NA 
NA 

0.55 
NA 
NA 

0.33 
NA 
1^ 

0.33 
NA 
NA 

0.49 
NA 
NA 

0.73 
NA 
NA 

0.31 
NA 
NA 

0.19 
NA 
NA 

0.30 
NA 
NA 

0.44 
NA 
NA 
NA 

0.00 

0.00 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.17 

0.74 

3.20 
NA 

0.74 
NA 

0.00 

0.00 


Non- 
Facility 
PE  RVUs 


"T 


0.22 
1.39 

31.96 
3.09 

28.87 
2.17 
0.25 
1.92 
2.78 
0.37 
2.41 
3.30 
0.55 
2.75 
4.51 
0.33 
4.18 
2.76 
0.33 
2.44 
4.08 
0.49 
3.59 
5.86 
0.73 
5.13 
0.83 
0.31 
0.52 
1.58 
0.19 
1.39 
2.25 
0.30 
196 
3.79 
0.44 
3.36 
3.08 
3.61 
0.00 
0.00 
0.00 
1.83 
1.83 
1.83 
1.83 
1.83 
2.16 
2.16 
2.16 
2.16 
2.41 
2.41 
2.41 
2.41 
0.61 

17.15 
1.17 
0.74 
3.20 

12.26 
0.74 

11.52 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.03 

0.06 

1.41 

0.18 

1.23 

0.12 

0.03 

0.09 

0.15 

0.04 

0.11 

0.18 

0.06 

0.12 

0.21 

0.04 

0.17 

0.15 

0.04 

0.11 

0.21 

0.06 

0.15 

0.30 

0.09 

0.21 

0.06 

0.04 

0.02 

0.08 

0.02 

0.06 

0.13 

0.04 

0.09 

0.19 

0.05 

0.14 

0.13 

0.15 

0.00 

0.00 

0.00 

0.09 

009 

0.09 

0.09 

0.09 

0.10 

0.10 

0.10 

0.10 

0.11 

0.11 

0.11 

0.11 

0.03 

0.11 

0.14 

0.07 

0.33 

0.58 

0.09 

0.49 

0.00 

0.00 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


<  OFT  codMirKldMcnptionsontyar*  copyright  2001  ArnancanMwIlcalAMaoMlon  M  RtgM  R«MfV«d.  AppMcaM  FARS/Of  ARS  Appty. 
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'  OPT  codes  and  descriptions  only  are  copyrigM  2001  American  Medical  Association  All  Rights  Reserved  Applicable  FARSflJFARS  Apply 
'Copyright  1994  Amencan  Dental  Association  All  nghts  reseni«d  (001 1 0-D9999). 
3  ^Indicates  RVUs  are  not  use  lor  Medicate  payments. 
<  PE  RVUs  s  Practice  Expense  Relative  Value  Units 
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77499 

77520 

77522 

77523 

77525 

77600 

77600 

77600 

77605 

77605 

77605 

77610 

77610 

77610 

77615 

77615 

77615 

77620 

77620 

77620 

77750 

77750 

77750 

77761 

77761 

77761 

77762 

77762 

77762 

77763 

77763 

77763 

77776 

77776 

77776 

77777 

77777 

77777 

77778 

77778 

77778 

77781 

77781 

77781 

77782 

77782 

77782 

77783 

77783 

77783 

77784 

77784 

77784 

77789 

77789 

77789 

77790 

77790 

77790 

77799 

77799 

77799 

78000 

78000 

78000 

78001 
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TC 
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TC 
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TC 
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TC 
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TC 
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TC 
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TC 
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26 
TC 
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A 
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A 
A 
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C 
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C 
A 
A 
A 
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Description 


Radiation  therapy  management 

Proton  trmt,  simple  w/o  comp 

Proton  trmt,  simple  w/comp  

Proton  trmt,  intermediate  

Proton  treatment,  complex :.. 

Hyperttiermia  treatment  

Hyperthermia  treatment  „ 

Hyperthermia  treatn)ent 

Hypertt>ermia  treatnr>ent 

Hyperthermia  treatment  

Hyperlftermia  treatment  

Hyperttwrmia  treatment  

Hyperttwrmia  treatment  

Hyperttwrmia  treatment  

Hyperttiermia  treatment  

Hyperthermia  treatment  

Hyperthermia  treatment  

Hyperttiermia  treatment  ....!..... 

Hyperttiermia  treatment  ., 

Hyperthermia  treatment  

Infuse  radioactive  materials 

Infuse  radioactive  materials  

Infuse  radioactive  materials 

Apply  intrcav  radiat  simple 

Apply  intrcav  radiat  simple 

Apply  intrcav  radiat  simple 

Apply  intrcav  radiat  interm  

Apply  intrcav  radiat  interm 

Apply  intrcav  radiat  interm  

Apply  intrcav  radiat  compi  

Apply  intrcav  radiat  compI  

Apply  intrcav  radiat  compI  

Apply  interstit  radiat  simpi 

Apply  interstit  radiat  simpI 

Apply  interstit  radiat  simpI „ 

Apply  interstit  radiat  inter  .i. 

Apply  interstit  radiat  inter  

Apply  interstit  radiat  inter 

Apply  iterstit  radiat  compI  

Apply  iterstit  radiat  compI 

Apply  iterstit  radiat  compI 

High  intensity  brachytherapy  

High  intensity  brachytherapy  

High  intensity  brachytherapy 

High  intensity  brachytherapy  , 

High  intensity  brachyttierapy  .,...- 

High  intensity  brachyttierapy  

>High  intensity  brachyttier{^>y  

High  intensity  brachytherapy  

High  intensity  brachytherapy  

High  intensity  brachytherapy  

High  intensity  brachyttierapy 

High  Intensity  brachyttierapy  

Apply  surface  radiation 

Apply  surface  radiation  

AJjply  surface  radiation  

Radiation  handling 

Radiation  handling  » ~.. 

Radiation  handling  

Radium/radioisotope  ttierapy 

Radium/radioisotope  ttierapy  

Radium/radioisotope  therapy 

Thyroid,  single  uptake ., 

Thyroid,  single  uptake 

Thyrokl,  single  uptake 

ThyroM,  multiple  uptakes 


'  OPT  codM  and  dsscnptions  only  are  copyngM  2001  Amancan  Mwfcil  AnocMttn.  Al  RIgMi  Rnarvad. 
'Copynght  1994  Amancan  Dental  Associalion  All  nghls  raaarvad  (D0110-D9999). 
I't'lndicatas  RVUs  are  not  um  tor  Madtcat*  paymants. 
«PE  RVUs  >  Practice  Expanse  Ralativa  Valua  Units. 
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Facility 
PE  RVUs 

Non- 

FacUity 

PE  RVUs 

Mal- 

Practk» 

RVUs 

Global 

0.00 

0.00 

0.00 

0.00 

XXX 

0.W 

0.00 

0.00 

0.00 

XXX 

O.OQ 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.56 

NA 

3.69 

0.21 

XXX 

1.56 

0.54 

0.54 

0.08 

XXX 

0.00 

NA 

3.15 

0.13 

XXX 

2.09 

NA 

4.94 

0.31 

XXX 

2.09 

0.74 

0.74 

0.13 

XXX 

0.00 

NA 

4.20 

0.18 

XXX 

1.56 

NA 

3.69 

0.20 

XXX 

1.56 

0.55 

0.55 

0.07 

XXX 

0.00 

NA 

3.15 

0.13 

XXX 

2.09 

NA 

4.93 

0.27 

XXX 

2.09 

0.73 

0.73 

0.09 

XXX 

0.00 

NA 

4.20 

0.18 

XXX 

1.56 

t^ 

3.70 

0.19 

XXX 

1.56 

0.55 

0.55 

0.06 

XXX 

0.00 

NA 

3.15 

0.13 

XXX 

4.91 

NA 

3.11 

0.23 

090 

4.91 

1.73 

1.73 

0.17 

090 

0.00 

NA 

1.38 

0.06 

090 

3.81 

NA 

3.76 

0.28 

090 

3.81 

1.17 

1.17 

0.16 

090 

0.00 

NA 

2.59 

0.12 

090 

5.72 

NA 

5.71 

0.38 

090 

5.72 

1.98 

1.96 

0.22 

090 

0.00 

NA 

3.73 

0.16 

090 

8.57 

NA 

7.61 

0.53 

090 

8.57 

2.97 

2.97 

0.34 

090 

0.00 

NA 

4.64 

0.19 

090 

4.66 

.NA 

3.22 

0.35 

090 

4.66 

0.97 

0.97 

0.24 

090 

0.00 

NA 

2.25 

0.11 

090 

7.48 

NA 

6.93 

0.50 

090 

7.48 

2.55 

2.55 

0.32 

090 

0.00 

NA 

4.38 

0.18 

090 

11.19 

NA 

9.22 

0.69 

090 

11.19 

3.92 

3.92 

0.47 

090 

0.00 

NA 

5.31 

a22 

090 

1.66 

NA 

21.57 

0.95 

090 

1.66 

0.59 

0.59 

0.07 

090 

0.00 

NA 

20.98 

0.88 

090 

2.48 

NA 

21.86 

0.98 

090 

2.48 

0.88 

0.88 

0.10 

090 

0.00 

NA 

20.98 

0.88 

090 

3.73 

NA 

22.30 

1.03 

090 

3.73 

1.31 

1.31 

0.15 

090 

0.00 

NA 

20.98 

0.88 

090 

5.61 

NA 

22.96 

1.10 

090 

5.61 

1.98 

1.98 

0.22 

090 

0.00 

NA 

20.98 

0.88 

090 

1.12 

NA 

0.87 

0.05 

000 

1.12 

0.40 

0.40 

0.03 

000 

0.00 

NA 

0.47 

0.02 

000 

1.05 

NA 

0.89 

0.06 

XXX 

1.05 

0.37 

0.37 

0.04 

XXX 

0.00 

NA 

0.52 

0.02 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.19 

NA 

1.07 

0.06 

XXX 

0.19 

6.07 

0.07 

0.01 

XXX 

0.00 

NA 

1.00 

0.05 

XXX 

0.28 

lettts  FARS/CM 

NA 

CARSAppiy. 

1.44 

0.07 

XXX 
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78001 

78001 

78003 

78003 

78003 

78006 
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78007 

78007 

78007 

78010 

78010 

78010 

78011 

78011 

78011 

78015 

78015 

78015 

78016 

78016 

78016 

78018 

78018 

78018 

78020 

78020 

78020 

78070 

78070 

78070 

78075 

78075 

78075 

78099 

78099 

78099 

78102 

78102 

78102 

78103 

78103 

78103 

78104 

78104 

78104 

78110 

78110 

78110 

78111 

78111 

78111 

78120 

78120 

78120 

78121 

78121 

78121 

78122 

78122 

78122 

78130 

78130 

78130 

78135 
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A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Thyroid,  multiple  uptakes 

Thyroid,  multiple  uptakes 

Thyroid  suppress/stimul  

Thyroid  suppress/stimul  

Thyroid  suppress/stimul 

Thyroid  imaging  with  uptake 
Thyroid  imaging  with  uptake 
Thyroid  imaging  with  uptake 
Thyroid  image,  mult  uptakes 
Thyroid  image,  mult  uptakes 
Thyroid  image,  mutt  uptakes 

ThyrokJ  imaging  

Thyroid  imaging  

Thyroid  imaging 

Thyrokl  imaging  with  ftow  .... 
ThyrokHmaging  with  flow  .... 
Thyrokl  imaging  with  flow  .... 

ThyrokJ  met  imaging  

Thyrokl  met  imaging  

Thyrokl  met  imaging  

Thyrokl  met  Imfiging/studies 
Thyrokl  met  imaging/studies 
Thyrokl  met  imaging/studies 
Thyrokl  met  imaging,  body  .. 
Thyrokl  met  imaging,  body  .. 
Ttiyroid  met  imaging,  t)Ody  .. 

Thyrokl  met  uptake 

Thyrokl  met  uptake  

Thyroid  met  uptake  

Parathyroid  nuclear  imaging 
Parathyroid  nuclear  imaging 
Parathyroid  nuclear  imaging 

Adrenal  nuclear  imaging 

Adrenal  nuclear  imaging 

Adrenal  nuclear  imaging  

Endocrine  nuclear  procedure 
Endocrine  nuclear  procedure 
Endocrine  nuclear  procedure 
Bone  manx>w  imaging,  ltd  .... 
Bone  marrow  imaging,  ltd  .... 
Bone  marrow  imaging,  ltd  .... 
Bone  marrow  imaging,  mult  . 
Bone  marrow  imaging,  mutt  . 
Bone  marrow  imaging,  mult  . 
Bone  marrow  imaging,  body 
Bone  manow  imaging,  body 
Bone  marrow  imaging,  body 

Plasma  volume,  single 

Plasma  volume,  single 

Plasma  volume,  single 

Plasma  volume,  multiple 

Plasma  volume,  multiple 

Plasma  volume,  multiple 

Red  cell  mass,  single 

Red  cell  mass,  single 

Red  cell  mass,  single 

Red  cell  mass,  multiple 

Red  cell  mass,  multiple 

Red  cell  mass,  multiple 

Blood  volume  

Btood  volume  

Blood  volume  

Red  cell  survival  study 

Red  cell  survival  study 

Red  cell  survival  study 

Red  cell  survival  kinetics  


Physician 

Work 

RVUs  3 


0.26 
0.00 
0.33 
0.33 
0.00 
0.49 
0.49 
0.00 
0.50 
0.50 
0.00 
0.39 
0.38 
0.00 
0.45 
0.45 
0.00 
0.67 
0.67 
0.00 
0.82 
0.82 
0.00 
0.86 
0.86 
0.00 
0.60 
0.60 
0.00 
0.82 
0.82 
0.00 
0.74 
0.74 
0.00 
0.00 
0.00 
0.00 
0.55 
0.55 
0.00 
0.75 
0.75 
0.00 
0.80 
0.80 
0.00 
0.19 
0.19 
0.00 
0.22 
0.22 
0.00 
0.23 
0.23 
0.00 
0.32 
0.32 
0.00 
0.45 
0.45 
0.00 
0.61 
0.61 
0.00 
0.64 


Facility 
PE  RVUs 


0.09 
NA 
NA 

0.11 
NA 
NA 

0.17 
NA 
NA 

0.17 
NA 
NA 

0.14 
NA 
NA 

0.16 
NA 
1^ 

0.23 
NA 
NA 

0.30 
NA 
NA 

0.31 
NA 
NA 

0.22 
NA 
NA 

0.29 
NA 
NA 

0.27 
NA 

0.00 

0.00 

0.00 
NA 

0.20 
NA 
NA 

0.27 
NA 

0.28 
NA 
NA 

0.07 
NA 
NA 

0.06 
NA 
NA 

0.08 
NA 
NA 

0.12 
NA 
NA 

0.16 
NA 
NA 

0.22 
NA 
NA 


Non- 
Facility 
PE  RVUs 


0.09 

1.35 

1.11 

0.11 

1.00 

2.63 

0.17 

2.46 

2.83 

0.17 

2.66 

2.01 

0.14 

1.88 

2.65 

0.16 

2.49 

2.89 

0.23 

2.66 

3.89 

0.30 

3.60 

5.91 

0.31 

5.61 

1.57 

0.22 

1.35 

2.17 

0.29 

1.88 

5.88 

0.27 

5.61 

0.00 

0.00 

0.00 

2.31 

0.20 

2.11 

3.54 

0.27 

3.28 

4.49 

0.28 

4.21 

1.05 

0.07 

0.96 

2.74 

0.08 

2.66 

1.87 

0.06 

1.79 

3.12 

0.12 

3.01 

4.92 

0.16 

4.76 

3.17 

0.22 

2.95 

5.26 


Mal- 

Practkx 

RVUs 


0.01 

0.06 

0.06 

0.01 

0.05 

0.13 

0.02 

0.11 

0.14 

0.02 

0.12 

0.11 

0.02 

0.09 

0.13 

0.02 

0.11 

0.15 

0.03 

0.12 

018 

0.03 

0.15 

0.27 

0.03 

0.24 

0.14 

0.02 

0.12 

0.12 

0.03 

0.09 

0.27 

0.03 

0.24 

0.00 

0.00 

0.00 

0.12 

0.02 

0.10 

0.17 

0.03 

0.14 

0.21 

0.03 

0.18 

0.06 

0.01 

0.05 

0.13 

0.01 

0.12 

0.10 

0.01 

0.09 

0.13 

0.01 

0.12 

0.22 

0.02 

0.20 

0.15 

0.03 

0.12 

0.24 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

ZZ2 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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CPTV 
HCPCS2 


78135  . 
78135  . 
78140  . 
78140  . 
78140  . 
78160  . 
78160  . 
78160  . 
78162  . 
78162  . 
78162  . 
78170  . 
78170  . 
78170  . 
78172  . 
78172  . 
78172  . 
78185  . 
78185  . 
78185  . 
78190  . 
78190  . 

78190  . 

78191  . 
78191  . 
78191  . 
78195  . 
78195  . 
78195  . 
78199  . 
78199  . 
78199. 
78201  . 
78201  . 

78201  . 

78202  . 
78202  . 
78202. 
78205  . 

78205  . 

78206  . 
78206. 
78206  . 
78206. 
78215  . 
78215 
78215 
78216 
78216 
78216 
78220 
78220 
78220 
78223 
78223 
78223 
78230 
78230 
78230 
78231 
78231 
78231 
78232 
78232 
78232 
78258 
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TC 


26 
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26 
TC 
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TC 
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TC 
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TC 


26 
TC 


26 
TC 
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TC 
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TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Red  ceH  survival  kinetics  

Red  cell  survival  kinetics 

Red  ceH  S6que8tratk)n  

Red  ceH  sequestratkxt  

Red  ceH  sequestrattoh  

Plasma  iron  turnover 

Plasma  iron  turnover 

Plasma  iron  turnover 

Iron  absorption  exam 

Iron  absorption  exam 

Iron  absorption  exam 

Red  ceH  iron  utilization 

Red  ceH  Iron  utiNzation 

Red  ceH  iron  utilization 

Total  body  iron  estimation  

Total  body  iron  estimation  

Total  t)ody  iron  estimatton  ....; 

Spleen  imaging  

Spleen  imaging  

Spleen  imaging  

Platelet  survival,  kinetics 

Platelet  survival,  kinetKS 

Platelet  survival,  kinetics 

Platelet  survival  ....'. 

Platelet  survival 

Platelet  survival ~. 

Lymph  system  imaging 

Lymph  system  Imaging 

Lymph  system  Imaging 

Bloo(Myinph  nudear  exam  .... 
BkKxMymph  nuclear  exam  .... 
Blood/lymph  nuclear  exam  .... 

Liver  imaging 

Liver  imaging « 

Uver  Imaging 

Liver  Imaging  with  flow  

Liver  imaging  with  flow  

Liver  imaging  with  flow  

Liver  imaging  (30)  

Liver  imaging  (3D) 

Liver  imaging  (30)  

Liver  Image  (3d)  w/flow 

Liver  Image  (3d)  w/Now 

Liver  image  (3d)  w/flow 

Liver  and  sptoen  imaging  ....... 

Liver  and  spleen  imaging 

Liver  and  spleen  Imaging 

Liver  &  spleen  imaga^llow 

Liver  &  spleen  imaga/now 

Uver  &  spleen  imaga/Row 

Liver  fundton  study 

Liver  luncllon  study 

Uver  function  study 

HepetobWary  imat^  

Hepatobiiary  Imaging 

SaNvary  gland  imaging 

SaNvary  gland  imaging 

Salivary  gland  imaging 

SerW  saHvary  imaging 

Serial  saRvary  Imaging 

SetM  saivaiy  imaging 

SaNvary  gland  funcHon  exam 
SaNvary  gland  function  exam 
SaNvary  gland  function  exam 
Esophageal  molNHy  study 


Physician 
W0(1( 
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Fadiity 
PEFivUs 


Non- 

Fadlity 

PE  RVUs 


0.64 

0.23 

0.23 

0.00 

NA 

5.04 

0.61 

NA 

4.28 

0.61 

0.21 

0.21 

0.00 

NA 

4.07 

0.33 

NA 

3.91 

0.33 

0.12 

0.12 

0.00 

NA 

3.79 

0.45 

NA 

3.48 

0.45 

0.17 

0.17 

0.00 

NA 

3.31 

0.41 

NA 

5.63 

0.41 

0.14 

0.14 

0.00 

NA 

5.49 

0.00 

0.00 

-0.00 

0.53 

0.18 

0.18 

0.00 

0.00 

0.06 

0.40 

NA 

2.58 

0.40 

0.14 

0.14 

0.00 

NA 

2.44 

1.09 

NA 

6.30 

i.oe 

0.40 

0.40 

0.00 

NA 

5.91 

0.61 

NA 

7.80 

0.61 

0.21 

0.21 

0.00 

NA 

7.58 

1.20 

NA 

4.64 

1.20 

0.43 

0.43 

0.00 

NA 

4.21 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.44 

NA 

2.59 

0.44 

0.15 

0.15 

0.00 

NA 

2.44 

0.51 

NA 

3.16 

0.51 

0.18 

0.18 

0.00 

NA 

2.96 

0.71 

NA 

6.36 

0.71 

0.25 

0.25 

0.00 

NA 

6.11 

0.96 

NA 

6.45 

0.96 

0.34 

0.34 

0.00 

NA 

6.11 

0.49 

NA 

3.21 

0.48 

0.17 

0.17 

0.00 

NA 

3.04 

0.57 

NA 

3.80 

0.57 

0.20 

0.20 

0.00 

NA 

3.60 

0.49 

NA 

4.02 

0.49 

0.17 

0.17 

0.00 

NA 

3.85 

0.84 

NA 

4.06 

0.84 

0.29 

0.29 

0.00 

NA 

3.79 

0.45 

NA 

2.40 

0.45 

0.15 

0.15 

0.00 

NA 

2.25 

0.52 

NA 

3.47 

0.52 

0.19 

0.19 

0.00 

NA 

3.28 

0.47 

NA 

3.83 

0.47 

0.17 

0.17 

0.00 

NA 

3.66 

a74 

NA 

3.24 

Mat- 
Practice 
RVUs 


0.03 

0.21 

0.20 

0.03 

0.17 

0.19 

0.03 

0.16 

0.15 

0.01 

0.14 

0.27 

0.04 

0.23 

0.00 

0.02 

0.00 

0.13 

0.02 

0.11 

0.31 

0.06 

0.25 

0.34 

0.03 

0.31 

0.23 

0.05 

0.18 

0.00 

0.00 

0.00 

0.13 

0.02 

0.11 

0.14 

0.02 

0.12 

0.29 

0.03 

0.26 

0.13 

0.04 

0.09 

0.14 

0.02 

0.12 

0.17 

0.02 

0.15 

0.18 

0.02 

0.16 

0.20 

0.04 

0.16 

0.13 

0.02 

0.11 

0.16 

0.02 

0.14 

0.16 

0.01 

0.15 

0.15 


Gtobal 


CPTV 
HCPCS2 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


78258  .. 
78258  . 
78261  . 
78261  , 

78261  . 

78262  . 
78262  . 
78262  . 
78264  . 
78264  . 
78264  . 

78267  . 

78268  . 
78270  . 
78270  . 

78270  . 

78271  . 
78271  . 

78271  . 

78272  . 
78272  . 
78272  . 
78278  . 
78278  . 
78278  . 
78282  . 
78282  . 
78282  . 
78290  . 
78290  . 

78290  . 

78291  . 
78291  . 
78291  . 
78299  . 
78299  . 
78299  . 
78300 
78300 

.  78300 
78305 
78305 
78905 
78306 
78306 
78306 
78315 
78315 
78315 
78320 
78320 
78320 
78350 
78350 
78350 
78351 
78399 
78399 
78399 
78414 
78414 
78414 
78428 
78428 
78428 
78445 
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Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

X 

X 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

A 

A 

A. 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

C 

C 

C 

C 

A 

C 

A 

A 

A 

A 


Description 


Esophageal  motility  study 

Esophageal  motility  study 

Gastric  mucosa  imaging  

Gastric  mucosa  imaging  

Gastric  mucosa  imaging  

Gastroesophageal  reflux  exam 
Gastroesophageal  reflux  exam 
Gastroesophageal  reflux  exam 

Gastric  emptying  study  

Gastric  emptying  study  

Gastric  emptying  study  

Breath  tst  attain/anal  c-14 

Breath  test  analysis,  c-14  

Vlt  B-12  absorption  exam  

Vlt  B-1 2  absorption  exam  

Vlt  B-12  absorption  exam  

Vlt  B-12  absorp  exam,  IF 

Vlt  B-12  absorp  exam,  IF 

Vlt  B-12  at>sorp  exam,  IF 

Vlt  B-12  absorp,  combined  

Vlt  B-12  absorp,  combined  

Vlt  B-12  absorp,  combined  

Acute  Gl  btood  toss  Imaging  .... 
Acute  Gl  blood  loss  imaging  .... 
Acute  Gl  blood  loss  imaging  .... 

Gl  protein  toss  exam 

Gl  protein  loss  exam 

Gl  protein  loss  exam 

Meckel's  divert  exam  

Meckel's  divert  exam  

Meckel's  divert  exam 

Leveen/shunt  patency  exam  .... 
Leveen/shunt  patency  exam  .... 
Leveen/shunt  patency  exam  .... 

Gl  nudear  procedure  

Gl  nudear  procedure  

Gl  nudear  procedure  

Bone  imaging,  limited  area  

Bone  imaging,  limited  area  

Bor>e  Imaging,  limited  area  

Bone  Imaging,  multiple  areas  .. 
Bone  imaging,  multiple  areas  . 
Bone  imaging,' multiple  areas  . 

Bone  imaging,  whole  body  

Bone  Imaging,  whole  body  

Bone  imaging,  wiiole  t>ody  

Bone  imaging,  3  phase 

Bone  imaging,  3  phase 

Bone  Imaging,  3  phase 

Bone  imaging  (3D) 

Bone  imaging  (3D) 

Bone  imaging  (3D)  

Bone  mineral,  single  photon  ... 
Bone  mineral,  single  photon  ... 
Bone  mineral,  single  photon  ... 

Bone  mineral,  dual  photon 

Musculoskeletal  nuclear  exam 
Musculoskeletal  nuclear  exam 
Musculoskeletal  nudear  exam 

Non-imaging  heart  function 

Non-imaging  heart  fundk>n 

Non-imaging  heart  fundton 

Cardiac  shunt  imaging 

Cardiac  shunt  imaging  

Cardiac  shunt  imaging  

Vascular  flow  imaging 


Phystoian 

Wortc 

RVUs  3 


Fadllty 
PE  RVUs 


0.74 

0.00 

0.69 

0.69 

0.00 

0.68 

0.68 

0.00 

0.78 

0.78 

0.00 

0.00 

0.00 

0.20 

0.20 

0.00 

0.20 

0.20 

0.00 

0.27 

0.27 

0.00 

0.99 

0.99 

0.00 

0.00 

0.38 

0.00 

0.68 

0.68 

0.00 

0.88 

0.88 

0.00 

0.00 

0.00 

0.00 

0.62 

0.62 

0.00 

0.83 

0.83 

0.00 

0.86 

0.86 

0.00 

1.02 

1.02 

0.00 

1.04 

1.04 

0.00 

0.22 

0.22 

0.00 

0.30 

0.00 

0.00 

0.00 

0.00 

0.45 

0.00 

0.78 

0.78 

0.00 

0.49 


Non- 

Fadllty 

PE  RVUs 


0.26 

NA 

NA 

0.25 

NA 

NA 

0.24 

NA 

NA 

0.27 

NA 

0.00 

0.00 

NA 

0.07 

NA 

NA 

0.07 

NA 

NA 

0.10 

NA 

NA 

0.34 

NA 

0.00 

0.14 

0.00 

NA 

0.24 

NA 

NA 

0.31 

NA 

0.00 

0.00 

0.00 

NA 

0.21 

NA 

NA 

0.29 

NA 

NA 

0.30 

NA 

NA 

0.36 

NA 

NA 

0.37 

NA 

NA 

0.06 

NA 

0.12 

0.00 

0.00 

0.00 

0.00 

0.16 

0.00 

NA 

0.30 

NA 

NA 


0.26 

2.98 

4.49 

0.25 

4.24 

4.64 

0.24 

4.40 

4.54 

0.27 

4.27 

0.00 

0.00 

1.67 

0.07 

1.60 

1.77 

0.07 

1.70 

2.50 

0.10 

2.40 

5.38 

0.34 

5.04 

0.00 

0.14 

0.00 

3.38 

0.24 

3.15 

3.48 

0.31 

3.17 

0.00 

0.00 

0.00 

2.78 

0.21 

2.57 

4.08 

0.29 

3.79 

4.72 

0.30 

4.42 

5.29 

0.36 

4.94 

6.48 

0.37 

6.11 

0.86 

0.08 

0.78 

1.67 

0.00 

0.00 

0.00 

0.00 

0.16 

0.00 

2.63 

0.30 

2.33 

2.09 


Mal- 
practice 
RVUs 


0.03 

0.12 

0.21 

0.03 

0.18 

0.21 

0.03 

0.18 

0.21 

0.03 

0.18 

0.00 

0.00 

0.09 

0.01 

0.08 

0.09 

0.01 

0.06 

0.12 

0.01 

0.11 

0.25 

0.04 

0.21 

0.00 

0.02 

0.00 

0.16 

0.03 

0.13 

0.17 

0.04 

0.13 

0.00 

0.00 

0.00 

0.15 

0.03 

0.12 

0.19 

0.03 

0.16 

0.22 

0.04 

0.18 

0.25 

0.04 

0.21 

0.30 

0.04 

0.26 

0.05 

0.01 

0.04 

0.01 

000 

0.00 

0.00 

0.00 

0.02 

0.00 

0.14 

0.03 

0.11 

0.11 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


•  OPT  oodM  «ri  dMCrtpSora  only  M  eomilQM  2001 
*Camitg^  iaa«  AnNrinn  OMri /^MCfMon.  M  itgf 
**lndUM  RVUs  «•  nel  uM  lor  MidHti  P4)iiNMi 
*PSfN\M 


fUMIOFPmUptH. 


(001 1< 


'  OPT  oodM  and  dMCriptions  only  are  copyngM  2001  Ametican  Medical  Assodalion.  All  RigMs  Reserved 
^Copyright  1994  American  Dental  Association  All  nghts  reserved  (DOl  10-09999) 
^^Indicates  RVUs  are  not  use  lor  Medicate  payments 
*  PE  RVUs  >  Practice  Expense  Relative  Value  Units 


AppkcatJle  FARS/Of  ARS  Apply 
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CPTV 
HCPCS* 


78445  . 
78445  . 
78455  . 
78455. 

78455  . 

78456  . 
78456  . 

78456  . 

78457  . 
78457  . 

78457  . 

78458  . 
78458. 

78458  . 

78459  . 
78459  . 

78459  . 

78460  . 
78460  . 

78460  . 

78461  . 
78461  . 
78461  . 
78464  . 
78464  . 

78464  . 

78465  . 
78465  . 

78465  . 

78466  . 
78466  . 
78466  . 
78468  . 
78468  . 

78468  . 

78469  . 
78469  . 
78469  . 
78472  . 
78472  . 

78472  . 

78473  . 
78473  . 
78473  . 
78478 
78478 
78478 
78480 
78480 
78480 
78481 
78481 
78481 
78483 
78483 
78483 
78491 
78491 
78491 
78492 
78492 
78492 
78494 
78494 
78494 
78496 


ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

I 

I 

I 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


DMcnpnon 


single  ... 
single  ... 
multiple 
multiple 
multiple 


Vascular  flow  imaging 

Vascular  flow  imaging 

Venous  thromboeis  study  

Venous  thrombosis  study  

Verwus  thromboeis  study  

Acute  venous  thrombus  image 
Acute  verKXiS  thrombus  image 
Acute  vertous  thrombus  Image 
Verwus  thrombosis  lmagir>g  .... 
VeiKXis  thrombosis  imagir>g  .... 
Venous  thromboeis  imaging  .... 
Ven  tttromboeis  images.  bUat  .. 
Ven  thrombosis  images.  bHat  .. 
Ven  thrombosis  inrtagss,  bUat  .. 
Heart  muscle  imaging  (PET)  ... 
Heart  muscle  imaging  (PET)  ... 
Heart  muscle  intaging  (PET)  ... 

Heart  muscle  blood,  single  

Heart  muscle  blood,  single  

Heart  muscle  blood,  single  

Heart  muscle  blood,  multiple  ... 
Heart  muscle  blood,  multiple  ... 
Heart  muscle  blood.  multiiJle  ... 
Heart  image  (3d),  single 
Heart  image  (3d), 
Heart  image  (3d), 
Heart  image  (3d), 
Heart  image  (3d), 
Heart  image  (3d). 

Heart  infarct  Image  

Heart  infarct  Image  

Heart  infarct  Image 

Heart  infarct  Image  (eO 

Heart  infarct  image  (ef) 

Heart  infarct  image  (ef)  ....» 
Heart  infarct  image  (3D)  .... 
Heart  infarct  image  (30)  .... 
Heart  infarct  image  (30)  .... 
Gated  heart,  planar,  single 
Gated  heart,  planar,  single 
Gated  heart,  planar,  single 

Gated  heart,  multiple  

Gated  heart,  multiple  

Gated  heart,  multiple  

Heart  waH  motion  add-on  ... 
Heart  wan  motion  add-on  ... 
Heart  wall  motion  add-on  ... 

Heart  function  add-on  

Heart  function  add-on 

Heart  function  add-on  

Heart  first  pass,  single  

Heart  first  pass,  single 

Heart  first  pass,  single 

Heart  first  pass,  muMple  .... 
Heart  first  pass,  multiple  .... 
Heart  first  pass,  multiple  .... 
Heart  image  (pet),  single  ... 
Heart  image  (pel),  single  ... 
Heart  image  (pet),  single  ... 
Heart  Image  (pet),  muNiple 
Heart  Image  (pet),  multiple 
Heart  Image  (pet),  muWple 

Heart  image,  sped 

Heart  Image,  sped 

Heart  Image,  sped 

Heart  first  pass  add-on  


idan 

Nk 

Js3 

FadWy 
PERVUs 

Non- 
Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Global 

0.49 

0.18 

0.18 

0.02 

XXX 

0.00 

NA 

1.92 

0.09 

XXX 

0.73 

NA 

4.37 

0.20 

XXX 

0.73 

0.26 

0.26 

0.03 

XXX 

0.00 

NA 

4.12 

0.17 

XXX 

1.00 

NA 

4.48 

0.28 

XXX 

1.00 

0.36 

0.36 

0.04 

XXX 

0.00 

NA 

4.12 

0.24 

XXX 

0.77 

NA 

3.02 

0.15 

XXX 

0.77 

0.27 

0.27 

0.03 

XXX 

0.00 

NA 

2.75 

0.12 

XXX 

0.90 

NA 

4.49 

0.20 

XXX 

0.90 

0.33 

0.33 

0.03 

XXX 

0.00 

NA 

4.16 

0.17 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.88 

0.73 

0.73 

0.08 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.86 

NA 

2.74 

0.14 

XXX 

0.86 

•  0.30 

0.30 

0.03 

XXX 

0.00 

NA 

2.44 

0.11 

XXX 

1.23 

NA 

5.33 

0.26 

XXX 

1.23 

0.45 

0.45 

0.05 

XXX 

0.00 

NA 

4.88 

0.21 

XXX 

1.09 

NA 

7.70 

0.35 

XXX 

1.09 

0.40 

0.40 

0.04 

XXX 

0.00 

NA 

7.30 

0.31 

XXX 

1.46 

NA 

12.73 

0.56 

XXX 

1.46 

0.54 

0.54 

0.05 

XXX 

0.00 

NA 

12.19 

0.51 

XXX 

0.69 

NA 

2.96 

0.15 

XXX 

0.69 

0.25 

0.25 

0.03 

XXX 

O.W 

NA 

2.71 

0.12 

XXX 

0.80 

NA 

4.07 

0.19 

XXX 

0.80 

0.29 

0.29 

0.03 

XXX 

0.00 

NA 

3.79 

0.16 

XXX 

0.92 

NA 

5.72 

0.26 

XXX 

0.92 

0.32 

0.32 

0.03 

XXX 

0.00 

NA 

5.40 

0.23 

XXX 

0.98 

NA 

6.05 

0.29 

XXX 

0.96 

0.36 

0.36 

0.04 

XXX 

0.00 

NA 

5.70 

0.25 

XXX 

1.47 

NA 

9.07 

0.40 

XXX 

1.47 

0.53 

0.53 

0.05 

XXX 

0.00 

NA 

8.53 

0.35 

XXX 

0.62 

NA 

1.84 

0.10 

ILL 

0.62 

0.23 

0.23 

0.02 

ILL 

0.00 

NA 

1.61 

0.06 

zn. 

0.62 

NA 

1.84 

0.10 

Hi 

0.62 

0.23 

0.23 

0.02 

ILL 

0.00 

NA 

1.61 

0.08 

zn. 

0.96 

NA 

5.77 

0.26 

XXX 

0.98 

0.37 

0.37 

0.03 

XXX 

0.00 

NA 

5.40 

0.23 

XXX 

1.47 

NA 

8.69 

0.39 

XXX 

1.47 

0.56 

0.56 

0.05 

XXX 

0.00 

NA 

8.13 

0.34 

XXX 

0.W 

0.00 

0.00 

0.00 

XXX 

1.50 

0.58 

0.58 

0.05 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.87 

0.72 

0.72 

0.06 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.19 

NA 

7.74 

0.29 

XXX 

1.19 

0.43 

0.43 

0.04 

XXX 

0.00 

NA 

7.30 

0.25 

XXX 

0.50 

NA 

7.49 

0.27 

zzz 

^  CPT  oodM  fliid  dMCftpttOM  Ofily  w  cufiyityhl  2001 
aCopyilght  1984  Ainarlcan  OtnW  AaaocMlon.  i 
i-flndicatM  RVUa  ar*  not  uaa  tor  MMicaH  paynwna. 
«PE  RVUs  •  Praolica  ExpanM  nnnti  ■  Vahw  Un«. 


Ainwicwi  M«dKi«  AMOcMlon.  M  nghti  RMWvvd.  A«p«ciH*  FAR^DFARS  Apply. 
(00110-O988B). 
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CPTV 
HCPCS2 


78496  . 
78496. 
78499  . 
78499  . 
78499  . 
78580  . 
78580. 
78580. 
78584  . 
78584 

78584  . 

78585  . 
78585 

78585  . 
78586. 

78586  . 
78566  . 

78587  . 
78587  . 

78587  . 
78588. 

78588  . 
78568  . 
78591  . 
78591  . 
78591  . 
78593  . 
78593  . 

78593  . 

78594  . 
78594  . 
78594  . 
78596  . 
78596  . 
78596  . 
78599  . 
78599  . 

78599  . 

78600  . 
78600 

78600  . 

78601  . 
78601 
78601 
78605 
78605 
78605 
78606 
78606 
78606 
78607 
78607 
78607 
78608 
78609 
78610 
78610 
78610 
78615 
78615 
78615 
78630 
78630 
78630 
78635 
78635 


ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Contlniied 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 


Status 


A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Heart  first  pass  add-on  

Heart  first  pass  add-on  

Cardiovascular  nuclear  exam  . 
Cardiovascular  nuclear  exam  . 
Cardiovascular  nuclear  exam  . 

Lung  perfusion  Imaging  

Lung  perfusion  Imaging  

Lung  perfusion  imaging  

Lung  V/0  image  single  breath 
Lung  V/0  image  single  breath 
Lung  V/Q  Image  single  breath 

Lung  V/Q  Imaging  

Lung  V/Q  imaging 

Lung  V/Q  imaging  

Aerosol  lung  image,  single  

Aerosol  lung  image,  single  

Aerosol  lung  image,  single  

Aerosol  lung  Image,  multiple  .. 
Aerosol  lung  image,  multiple  .. 
Aerosol  lung  image,  multiple  .. 

Perfusion  lung  image 

Perfusion  lung  Image 

Perfusion  lung  Image 

Vent  image,  1  breath,  1  proj  ... 
Vent  Image,  1  breath,  1  proj  ... 
Vent  image,  1  breath,  1  proj  ... 

Vent  image,  1  proj,  gas  

Vent  Image,  1  proj,  gas  

Vent  image,  1  proj,  gas  .......... 

Vent  image,  mult  proj,  gas 

Vent  image,  mult  proj,  gas 

Vent  Image,  mutt  proj,  gas 

Lung  differential  fundion 

Lung  differential  fundion 

Lung  differential  fundion 

Respiratory  nuclear  exam 

Respiratory  nuclear  exam 

Respiratory  nudear  exam 

Brain  imaging,  ltd  static  

Brain  imaging,  ltd  static  

Brain  imaging,  ltd  static  

Brain  imaging,  ltd  w/  flow 

Brain  imaging,  ltd  w/  flow 

Brain  imaging,  ltd  w/  flow 

Brain  Imaging,  complete  

Brain  imaging,  complete  

Brain  Imaging,  complete  

Brain  imaging,  compi  w/ftow  .. 
Brain  imaging,  compI  w/flow  .. 
Brain  imaging,  compI  w/flow  .. 

Brain  Imaging  (3D)  

Brain  Imaging  (3D) 

Brain  imaging  (3D) 

Brain  imaging  (PET)  

Brain  imaging  (PET)  

Brain  flow  Imaging  only 

Brain  flow  imaging  only 

Brain  flow  imaging  only 

Cerebral  vascular  flow  Image 
Cerebral  vascular  flow  Image 
Cerebral  vascular  flow  image 

Cerebrospinal  fluid  scan  

Cerebrospinal  fluid  scan  

Cerebrospinal  fluid  scan  

CSF  ventriculography  

CSF  ventriculography  


'  OPT  oo«JM  and  dMcnpttons  only  a«  copyrigM  2001  Aitierkan  Medical  Assodatwn  All  R^ 
*CapyTlgM  19S4  Anwhcan  Dental  Asaociation.  All  rights  reserved  (001 10-09999) 
34.lndicalas  RVUs  are  not  use  tor  Medicate  payments. 
<PE  RVUs  •  Practioe  Expense  Relative  Value  Units. 


Physician 

Wort( 

RVUs  3 

Fadlity 
PE  RVUs 

Non- 

FacHity 

PE  RVUs 

Mal- 
practice 
RVUs 

Global 

0.50 

0.19 

0.19 

0.02 

777 

0.00 

NA 

7.30 

0.25 

LLL 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.74 

NA 

3.81 

0.18 

XXX 

0.74 

0.26 

0.26 

0.03 

XXX 

0.00 

NA 

3.55 

0.15 

XXX 

0.99 

NA 

3.65 

0.18 

XXX 

0.99 

0.34 

0.34 

0.04 

XXX 

0.00 

NA 

3.31 

0.14 

XXX 

1.09 

NA 

6.20 

0.30 

XXX 

1.09 

0.38 

0.38 

0.05 

XXX 

0.00 

NA 

5.83 

0.25 

XXX 

0.40 

NA 

2.82 

0.14 

XXX 

0.40 

0.14 

0.14 

0.02 

XXX 

0.00 

NA 

2.68 

0.12 

XXX 

0.49 

NA 

3.07 

0.14 

XXX 

0.49 

0.17 

0.17 

0.02 

XXX 

0.00 

NA 

2.90 

0.12 

XXX 

1.09 

NA 

3.69 

0.20 

XXX 

1.09 

0.38 

0.38 

0.05 

XXX 

0.00 

NA 

3.31 

0.15 

XXX 

0.40 

NA 

3.09 

0.14 

XXX 

0.40 

0.14 

0.14 

0.02 

XXX 

0.00 

NA 

2.95 

0.12 

XXX 

0.49 

NA 

3.74 

0.17 

XXX 

0.49 

0.17 

0.17 

0.02 

XXX 

0.00 

NA 

3.57 

0.15 

XXX 

0.53 

NA 

5.33 

0.23 

XXX 

0.53 

0.19 

0.19 

0.02 

XXX 

0.00 

NA 

5.15 

0.21 

XXX 

1.27 

NA 

7.75 

0.36 

XXX 

1.27 

0.44 

0.44 

0.05 

XXX 

0.00 

NA 

7.30 

0.31 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.44 

NA 

3.14 

0.14 

XXX 

0.44 

0.16 

0.16 

0.02 

XXX 

0.00 

NA 

2.96 

0.12 

XXX 

0.51 

NA 

3.70 

0.17 

XXX 

0.51 

0.18 

0.18 

0.02 

XXX 

0.00 

NA 

3.52 

0.15 

XXX 

0.53 

NA 

3.71 

0.17 

XXX 

0.53 

0.19 

0.19 

0.02 

XXX 

0.00 

NA 

3.52 

0.15 

XXX 

0.64 

NA 

4.22 

0.20 

XXX 

0.64 

0.22 

0.22 

0.03 

XXX 

0.00 

NA 

4.00 

0.17 

XXX 

1.23 

NA 

7.22 

0.34 

XXX 

1.23 

0.45 

0.45 

0.05 

XXX 

0.00 

NA 

6.77 

0.29 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.30 

NA 

1.74 

0.09 

XXX 

0.30 

0.11 

0.11 

0.01 

XXX 

0.00 

NA 

1.63 

0.06 

XXX 

0.42 

NA 

4.14 

0.19 

XXX 

0.42 

0.16 

0.16 

0.02 

XXX 

0.00 

NA 

3.98 

0.17 

XXX 

0.68 

NA 

5.44 

0.25 

XXX 

0.68 

0.24 

0.24 

0.03 

XXX 

0.00 

NA 

5.21 

0.22 

XXX 

0.61 

NA 

2.87 

0.14 

XXX 

0.61 

0.24 

0.24 

0.02 

XXX 

43980 


Fedwal  Regfatw/Vol.  67,  No.  125 /Friday.  June  28,  2002 / Proposed  Rules 


Federal  Register /Vol.  67,  No.  125 /Friday,  June  28.  2002  /  Proposed  Rules 


43981 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS* 


78635 
78645 
78645 
78645 
78647 
78647 
78647 
78650 
78650 
78650 
78660 
78660 
78660 

rOOW 

78699 
78699 
78700 
78700 
78700 
78701 
78701 
78701 
78704 
78704 
78704 
78707 
78707 
78707 
78706 
78708 
78708 
78709 
78709 
78709 
78710 
78710 
78710 
78715 
78715 
78715 
78725 
78725 
78725 
78730 
78730 
78730 
78740 
78740 
78740 
78760 
78760 
78760 
78761 
78761 
78761 
78799 
78799 
78799 
78800 
78800 
78800 
78801 
78801 
78801 
78802 
78802 
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TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 

c 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 


Descriptton 


CSF  venthculography 

CSF  shunt  evaluation  

CSF  shunt  evaluation  

CSF  shunt  evaluation  

Cerebrospinal  fluid  scan  

Cerebrospinal  fluid  scan  

CerebrospifMl  fluid  scan  

CSF  leakage  imaging  

CSF  leakage  imaging  

CSF  leakage  imaging  

Nudear  exam  of  tear  flow 

Nudear  exam  of  tear  flow 

Nudear  exam  of  tear  flow 

Nervous  system  nuclear  exam 
Nervous  system  nuclear  exam 
Nervous  system  nuclear  exam 

Kidrwy  imaging,  statk: 

KkJney  imaging,  static 

Kklney  inwging.  static 

Kkjrwy  imaging  with  flow  

Kkjrwy  imaging  with  flow  

Kkjney  imaging  with  flow  

Imaging  renogram 

Imaging  renogram j. 

Imaging  renogram .1. 

Kklriey  flow/functkm  image 

KMney  flow/tunction  image  

Kidrwy  flow/tunction  image  

Kidney  flow/function  image  

Kidney  flow/tunctkjn  image  

Kklney  flow/function  Image  

Kidney  flow/function  image 

Kidney  flow/function  image 

Kklney  flow/functkx)  image 

Kklney  imaging  (3D)  

Kklney  imaging  (3D)  

Kklney  imaging  (3D)  

Renal  vascular  flow  exam 

Renal  vascular  flow  exam 

Renal  vascular  flow  exam 

Kklrtey  functkxi  study 

Kklney  functton  study 

Kklney  functmn  study 

Urinary  Madder  retentkx)  

Urinary  bladder  retentkm  

Urinary  Madder  retentkx)  

Ureteral  reflux  study 

Ureteral  reflux  study 

Ureteral  reflux  study 

Testicular  imaging 

TestXMjIar  imagirtg 

Testxxjiar  imaging 

Testk^ular  lmagir)g/now  ...'. 

Testk:ular  imagin^flow  

Testknjiar  imaging^How  

Genitourinary  nudear  exam 

Genitourinary  nudear  exam 

Genitourirary  nuclear  exam 

Tumor  imaging,  limited  area  .... 
Tumor  imaging,  limited  area  ._. 
Tumor  imaging,  limited  area  .... 

Tunwr  imaging,  mult  areas , 

Tumor  imaging,  mutt  areas 

Tumor  imaging,  mutt  areas 

Tumor  imaging,  wt>ole  body  .... 
Tumor  imagirtg,  whole  body  .... 
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0.00 
0.57 
0.57 
0.00 
0.90 
0.90 
0.00 
0.61 
0.61 
0.00 
0.53 
0.53 
0.00 
0.00 
0.00 
0.00 
045 
0.45 
0.00 
0.49 
0.49 
0.00 
0.74 
0.74 
0.00 
0.96 
0.96 
0.00 
1.21 
1.21 
0.00 
1.41 
1.41 
0.00 
0.66 
0.66 
0.00 
0.30 
0.30 
0.00 
0.38 
0.38 
0.00 
0.36 
0.36 
0.00 
0.57 
0.57 
0.00 
0.66 
0.06 
0.00 
0.71 
0.71 
0.00 
0.00 
0.00 
0.00 
0.66 
0.66 
0.00 
0.79 
0.79 
0.00 
0.86 
0.86 


FadWy 
>ERVUs 


PE 


NA 
NA 

0.20 
NA 
NA 

0.33 
NA 
NA 

0.22 
NA 
NA 

0.19 
NA 

0.00 

0.00 

0.00 
NA 

0.16 
NA 
NA 

0.17 
NA 
NA 

0.26 
NA 
NA 

0.34 
NA 
NA 

0.43 
NA 
NA 

0.49 
NA 
NA 

0.23 
NA 
NA 

0.11 
NA 
NA 

0.13 
NA 
NA 

0.13 
NA 
NA 

0^ 
NA 
NA 

0.23 
NA 
NA 

0.25 
NA 

0.00 

0.00 

0.00 
NA 

0.23 
NA 
NA 

0.28 
NA 
t^ 

0.31 


t^on-    - 
FadMy 
PERVUs 


2.63 
3.75 
0.20 
3.55 
643 
0.33 
6.11 
5.01 
0.22 
4.80 
2.37 
0.19 
2.19 
0.00 
0.00 
0.00 
3.30 
0.16 
3.15 
3.85 
0.17 
3.68 
4.35 
0.26 
4.09 
4.95 
0.34 
4.62 
5.04 
0.43 
4.62 
5.11 
0.49 
4.62 
6.34 
0.23 
6.11 
1.74 
0.11 
1.63 
1.97 
0.13 
1.84 
1.64 
0.13 
1.51 
2.38 
0.20 
2.19 
2.99 
0.23 
2.77 
3.56 
0.25 
3.31 
0.00 
0.00 
0.00 
3.75 
0.23 
3.52 
4.64 
OM 
4.37 
6.02 
0.31 


Mai- 

Practtee 

RVUs 


0.12 
0.17 
0.02 
0.15 
0.29 
0.03 
0.26 
0.22 
0.02 
0.20 
0.12 
0.02 
0.10 
0.00 
0.00 
0.00 
0.15 
0.02 
0.13 
0.17 
0.02 
0.15 
0.20 
0.03 
0.17 
0.23 
0.04 
0.19 
0.24 
0.05 
0.19 
0.25 
0.06 
0.19 
0.29 
0.03 
0.26 
0.09 
0.01 
0.08 
0.10 
0.01 
0.09 
0.09 
0.02 
0.07 
0.12 
0.02 
0.10 
0.15 
0.03 
0.12 
0.17 
0.03 
0.14 
0.00 
0.00 
0.00 
0.18 
0.03 
0.15 
0.21 
0.03 
0.18 
0.28 
0.03 


Gtobal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPTV 
HCPCS2 


78802  . 

78803  . 
78603  . 
78803  . 
78805  . 
78805  . 

78805  . 

78806  . 
78806  . 

78806  . 

78807  . 
78807  . 
78807  . 
78810  . 
78810  . 
78810  . 
78890  . 
78890  . 

78890  . 

78891  . 
78891  . 
78891  . 
78990  . 
78999  . 

78999  . 
78999 

79000  . 
79000  . 

79000  . 

79001  . 
79001 
79001  , 
79020  , 
79020 
79020 
79030 
79030 
79030 
79035 
79035 
79035 
79100 
79100 
79100 
79200 
79200 
79200 
79300 
79300 
79300 
79400 
79400 
79400 
79420 
79420 
79420 
79440 
79440 
79440 
79900 
79999 
79999 
79999 
80500 
80502 
83020 
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MOD 


TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


Status 


26 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

N 

N 

B 

B 

B 

B 

B 

B 

I 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

A 

A 

A 

C 

A 

C 

A 

A 

A 

C 

C 

C 

C 

A 

A 

A 


Description 


Tumor  imaging,  whole  body  .... 

Tumor  imaging  (3D) .,... 

Tumor  imaging  (3D) 

Tumor  Imaging  (3D)  

Abscess  imaging,  ltd  area  

Abscess  imaging,  ltd  area  

Abscess  imaging,  ltd  area  

Abscess  imaging,  whole  body  . 
Abscess  imaging,  whole  body  . 
Abscess  imaging,  whole  body  . 
Nuclear  localization/abscess  ... 
Nuclear  localization/abscess  ... 
Nuclear  localization/abscess  ... 

Tumor  Imaging  (PET)  

Tumor  Imaging  (PET)  

Tumor  imaging  (PET)  

Nudear  medicine  data  proc  .... 
Nudear  medicine  data  proc  .... 
Nuclear  medicine  data  proc  .... 

Nuclear  med  data  proc  

Nuclear  med  data  proc  

Nuclear  med  data  proc  

Provide  dlag  radlonucilde(s)  ... 

Nuclear  diagnostic  exam  

Nuclear  diagnostic  exam  

Nuclear  diagnostic  exam  

Init  hyperthyroid  therapy  

Init  hyperthyroid  therapy  

Init  hyperthyroid  therapy  

Repeat  hyperthyroid  therapy  .. 
Repeat  hyperthyroid  therapy  .. 
Repeat  hyperthyroid  therapy  .. 

Thyroid  ablation  

Thyroid  ablation 

Thyroid  ablation  .; 

Thyroid  ablation,  carcinoma  .... 
Thyroid  ablation,  carcinoma  .... 
Thyroid  ablation,  carcinoma  .... 

Thyroid  metastatic  therapy  

Thyroid  metastatic  therapy  

Thyroid  metastatic  therapy  

Hematopoetic  nuclear  therapy 
Hematopoetic  nuclear  therapy 
Hematopoetic  nuclear  therapy 

Intracavitary  nuclear  trmt  

Intracavitary  nuclear  trmt  

Intracavitary  nuclear  trmt  

Interstitial  nuclear  therapy 

Interstitial  nuclear  therapy 

Interstitial  nuclear  therapy 

Nonhemato  nuclear  therapy  ... 
Nonhemato  nuclear  therapy  ... 
Nonhemato  nuclear  therapy  ... 

Intravascular  nuclear  ther  

Intravascular  nuclear  ther  

Intravascular  nuclear  ther  

Nuclear  joint  therapy 

Nuclear  joint  therapy 

Nuclear  joint  therapy 

Provide  ther  radiopharm(s)  

Nuclear  medicine  therapy  

Nuclear  medicine  therapy 

Nuclear  medicine  therapy 

Lab  pathology  consultation  

Lab  pathology  consultation  

Hemoglobin  eledrophoresis  ... 


Physwian 

Wori( 
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0.00 
1.09 
1.09 
0.00 
0.73 
0.73 
0.00 
0.86 
0.86 
0.00 
1.09 
1.09 
0.00 
0.00 
1.93 
0.00 
0.05 
0.05 
0.00 
0.10 
0.10 
0.00 
0.00 
.0.00 
0.00 
0.00 
1.80 
1.80 
0.00 
1.05 
1.05 
0.00 
1.81 
1.81 
0.00 
2.10 
2.10 
0.00 
2.52 
2.52 
0.00 
1.32 
1.32 
0.00 
1.99 
1.99 
0.00 
0.00 
1.60 
0.00 
1.96 
1.96 
0.00 
0.00 
1.51 
0.00 
1.99 

1:99 

0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
1.33 
0.37 


Facility 
PE  RVUs 


NA 
NA 

0.40 
NA 
NA 

0.26 
NA 
NA 

0.31 
NA 
NA 

0.41 
HA 

0.00 

0.75 

0.00 
NA 

0.02 

NA 
0.04 

NA 
0.00 
0.00 
0.00 
0.00 

NA 
0.63 

NA 

NA 
0.37 

NA 

NA 
0.62 

NA 

NA 
0.74 

NA 

NA 
0.91 

NA 

NA 
0.48 

NA 

NA 
0.72 

NA 
0.00 
0.59 
0.00 

NA 
0.70 

NA 
0.00 
0.53 
0.00 

NA 
0.75 

NA 
0.00 
0.00 
0.00 
0.00 
0.17 
0.60 
0.16 


Non- 

Fadlity 

PE  RVUs 


Mal- 
practice 
RVUs 


5.72 

7.17 

0.40 

6.77 

3.78 

0.26 

3.52 

6.95 

0.31 

6.64 

7.18 

0.41 

6.77 

0.00 

0.75 

0.00 

1.37 

0.02 

1.35 

2.75 

0.04 

2.71 

0.00 

0.00 

0.00 

0.00 

3.34 

0.63 

2.71 

1.72 

0.37 

1.35 

3.33 

0.62 

2.71 

3.45 

0.74 

2.71 

3.62 

0.91 

2.71 

3.19 

0.48 

2.71 

3.43 

0.72 

2.71 

0.00 

0.59 

0.00 

3.41 

0.70 

2.71 

0.00 

0.^ 

0.00 

3.46 

0.75 

2.71 

0.00 

0.00 

0.00 

0.00 

0.22 

0.64 

0.16 


0.25 
0.33 
0.04 
0.29 
0.18 
0.03 
0.15 
0.32 
0.03 
0.29 
0.33 
0.04 
0.29 

aoo 

0.09 

0.00 

0.06 

0.01 

0.05 

0.12 

0.01 

0.11 

0.00 

000 

0.00 

0.00 

0.19 

0.07 

0.12 

0.10 

O04 

006. 

019 

0.07 

0.12 

0.20 

0.08 

ai2 

0.21 
0.09 
0.12 
0.17 
0.05 
0.12 
0.19 
0.07 
0.12 
0.00 
0.07 
0.00 
0.20 
0.06 
0.12 
0.00 
0.06 
0.00 
0.20 
0.08 
0.12 
0.00 
0.00 
0.00 
0.00 
0.01 
0.05 
0.01 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CF»TV 
HCPCS* 


83912 
84165 
84181 
84182 
85060 
85097 
85390 
85576 
86077 
86078 
86079 
86255 
86256 
86320 
86325 
86327 
86334 
86485 
86490 
86510 
86580 
86585 
86586 
87164 
87207 
88104 
88104 
88104 
88106 
88106 
88106 
88107 
88107 
88107 
88108 
88108 
88108 
88125 
88125 
88125 
88141 
88160 
88160 
88160 
88161 
88161 
88161 
88162 
88162 
88162 
88172 
88172 
88172 
88173 
88173 
88173 
88180 
88180 
88180 
88182 
88182 
88182 
88199 
88199 
88199 
88291 


MOD 


26 
26 
26 
26 


26 
26 


26 
26 
26 
26 
26 
26 


26 
26 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 

c 

A 


Description 


Genetic  examination  

Assay  of  semm  proteins 

Western  blot  test 

Protein,  western  blot  test 

Blood  smear  interpretation 

Bone  marrow  interpretation  .... 

Fibrinolysins  screen  

Blood  prfatelet  aggregation 

Physician  blood  bank  sen/ice  . 
Physician  blood  bank  service  . 
Physician  blood  bank  service  . 
Fluorescent  antibody,  screen  .. 

Fluorescent  antiixKiy.  titer  

Serum  immunoeiectrophoresis 
Other  Immunoelectrophoresis  . 
Immunoelectrophoresis  assay 

Immunofixatlon  procedure  

Skin  test,  candkia  

CocckltokJomycosis  skin  test  .. 

Histoplasmosis  skin  lest  

TB  intradermal  test  

TB  tine  test 

Skin  test,  unlisted 

Dark  fiekj  examinatk)n  

Smear,  special  stain  

CytopattK>k)gy,  flukto 

Cytopathotogy,  flukte 

Cytopathotogy,  flukjs 

Cytopathotogy,  flukte 

Cytopathotogy,  flukte 

Cytopathotogy,  flukte 

Cytopathotogy,  flukte 

Cytopathotogy,  flukte 

Cytopathotogy,  flukte 

Cytopath,  corKentrate  tech 

Cytopath,  concentrate  tech 

Cytopath,  concentrate  tech 

Forensk;  cytopathotogy  

Forensk:  cytopathotogy 

Forertsk:  cytopatt>otogy  

Cytopath.  c/v.  interpret 

Cytopath  smear.  ott>ef  source 
Cytopath  smear.  ott>er  source 
Cytopath  smear.  ott>er  source 
Cytopath  smear,  otfwr  source 
Cytopath  snwar.  ottwr  source 
Cytopath  smear,  ottter  source 
Cytopath  snr>ear.  other  source 
Cytopath  snrwar,  other  source 
Cytopath  sntear.  ottier  source 

Cytopathotogy  eval  of  tna  

Cytopathotogy  eval  of  frta 

Cytopathotogy  eval  of  fna 

Cytopath  eval.  frta.  report  

Cytopath  eval,  fna,  report  

Cytopath  eval,  fna.  report 

Cell  marker  study 

Celt  marker  study 

Cell  marker  study 

Cell  martier  study < 

Cell  marker  study 

Cell  marker  study 

Cytopathotogy  procedure 

Cytopathotogy  procedure 

Cytopathotogy  procedure 

Cyto/molecular  report 


Phystoian 
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0.37 
0.37 
0.37 
0.37 
0.45 
0.94 
0.37 
0.37 
0.94 
0.94 
0.94 
0.37 
0.37 
0.37 
0.37 
0.42 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.37 
0.56 
0.56 
0.00 
0.56 
0.56 
0.00 
0.76 
0.76 
0.00 
0.56 
0.56 
0.00 
0.26 
0.26 
0.00 
0.42 
0.50 
0.50 
0.00 
0.50 
0.50 
0.00 
0.76 
0.76 
0.00 
0.60 
0.60 
0.00 
1.39 
1.39 
0.00 
0.36 
0.36 
0.W 
0.77 
0.77 
0.00 
0.00 
0.00 
0.00 
0.52 


Facility 
PE  RVUs 


0.15 
0.16 
0.16 
0.14 
0.19 
0.41 
0.13 
0.16 
0.42 
0.42 
0.42 
0.17 
0.16 
0.16 
0.16 
0.19 
0.16 
0.00 

NA 
NA 
NA 

0.00 

0.12 

0.17 
NA 

0.25 
NA 
NA 

0.25 
NA 
NA 

0.34 
NA 
NA 

0.25 
NA 
NA 

0.12 
NA 

0.19 
NA 

0.22 
NA 
NA 

0.22 
NA 
NA 

0.34 
NA 
NA 

0.27 
NA 
NA 

0.62 
NA 
NA 

0.16 
HA 
NA 

0.35 
NA 

0.00 

0.00 

0.00 

0.23 


Non- 
Facility 
PE  RVUs 


0.15 
0.16 
0.16 
0.14 
0.19 
1.85 
0.13 
0.16 
0.47 
0.51 
0.51 
0.17 
0.16 
0.17 
0.16 
0.19 
0.16 
0.00 
0.30 
0.33 
0.26 
0.21 
0.00 
0.12 
0.17 
0.69 
0.25 
0.44 
1.09 
0.25 
0.84 
1.20 
0.34 
0.85 
0.96 
0.25 
0.73 
0.28 
0.12 
0.16 
0.19 
0.73 
0.22 
0.50 
0.82 
0.22 
0.60 
0.61 
0.34 
0.27 
0.73 
0.27 
0.46 
1.96 
0.62 
1.36 
0.39 
0.16 
0.23 
0.84 
0.35 
0.49 
0.00 
0.00 
0.00 
0.23 


Mal- 

Practtoe 

RVUs 


0.01 
0.01 
0.01 
0.01 
0.02 
0.03 
0.01 
0.01 
0.03 
0.03 
0.03 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.00 
0.02 
0.02 
0.02 
0.01 
0.00 
0.01 
0.01 
0.04 
0.02 
0.02 
0.04 
0.02 
0.02 
0.05 
0.03 
0.02 
0.04 
0.02 
0.02 
0.02 
0.01 
0.01 
0.01 
0.04 
0.02 
0.02 
0.04 
0.02 
0.02 
0.05 
0.03 
0.02 
0.04 
0.02 
0.02 
0.07 
0.05 
0.02 
0.03 
0.01 
0.02 
0.06 
0.03 
0.03 
0.00 
0.00 
0.00 
0.02 


Gtobal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPTV 
HCPCS2 


88299  . 

88300  . 
88300  . 
88300  . 
88302  . 
88302  . 
88302  . 
88304  . 
88304  . 

88304  . 

88305  . 
88305  . 
88305  . 
88307  . 
88307  . 
88307  . 
88309  . 
88309  . 
88309  . 
88311  . 
88311  . 

88311  . 

88312  . 
88312  . 

88312  . 

88313  . 

88313  . 
88313 

88314  . 
88314  . 
88314 
88318 
88318 
88318 
88319 
88319 
88319 
88321 
88323 
88323 
88323 
88325 
88329 
88331 
88331 
88331 
88332 
88332 
88332 
88342 
88342 
88342 
88346 
88346 
88346 
88347 
88347 
88347 
88348 
88348 
88348 
88349 
88349 
88349 
88355 
88355 
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MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 


Status 


C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Cytogenetic  study  

Surgical  path,  gross 

Surgical  path,  gross  

Surgical  path,  gross 

Tissue  exam  by  pathotogist 

Tissue  exam  by  pathotogist 

Tissue  exam  by  pathologist 

Tissue  exam  by  pathologist 

Tissue  exam  by  pathotogist 

Tissue  exam  by  pathologist 

Tissue  exam  by  pathotogist 

Tissue  exam  by  pathotogist 

Tissue  exam  by  pathologist  

Tissue  exam  t>y  pattiotogist 

Tissue  exam  by  pattiotogist 

Tissue  exam  by  patfK>k)gist  

Tissue  exam  by  pathologist 

Tissue  exam  by  pathotogist 

Tissue  exam  by  pathotogist 

Decatoify  tissue  

Decatoify  tissue 

Decatoify  tissue 

Special  stains 

Special  stains 

Special  stains 

Spedak  stains 

Special  stains 

Special  stains 

Histochemtoal  stain  

Histochemical  stain 

Histochemtoal  stain  

Chemk»l  histochemistry 

Chemtoal  histochemistry 

Chemk:al  histochemistry 

Enzyme  histochemistry 

Enzyme  histochemistry 

Enzyme  histochemistry 

Mtoroslkle  consultatton 

Mtoroslkle  consultatton 

Mtoroslide  consultation 

Microslkle  consultatton 

Comprehensive  review  of  data 

Path  consult  introp 

Path  consult  intraop,  1  btoc 

Path  consult  intraop,  1  btoc 

Path  consult  intraop,  1  btoc 

Path  consult  intraop,  addl  

Path  consult  intraop,  addl 

Path  consult  intraop,  addl  

Immunocytochemistry 

Immunocytochemistry 

Immunocytochemistry  

Immunofluorescent  study 

Immunofluorescent  study 

Immunofluorescent  study 

Immunofluorescent  study 

ImnfHjnofluorescent  study 

Immunofluorescent  study 

Electron  mtoroscopy 

Electron  mtoroscopy 

Electron  mtoroscopy 

Scanning  electron  mtoroscopy 
Scanning  electron  mtoroscopy 
Scanning  electron  mtoroscopy 

Analysis,  sketetal  musde 

Analysis,  skeletal  musde 


Physician 

Work 
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Facility 
PE  RVUs 


Non- 

Fadlity 

PE  RVUs 


0.00 

0.00 

0.00 

0.00 

XXX 

0.08 

NA 

0.36 

0.02 

XXX 

0.08 

0.04 

0.04 

0.01 

XXX 

0.00 

NA 

0.32 

0.01 

XXX 

0.13 

NA 

0.83 

0.03 

XXX 

0.13 

0.06 

0.06 

0.01 

XXX 

0.00 

NA 

0.77 

0.02 

XXX 

0.22 

NA 

1.05 

0.03 

XXX 

0.22 

0.10 

0.10 

0.01 

XXX 

0.00 

NA 

0.95 

0.02 

XXX 

0.75 

NA 

1.60 

0.05 

XXX 

0.75 

0.34 

0.34 

0.02 

XXX 

0.00 

NA 

1.26 

0.03 

XXX 

1.59 

NA 

2.81 

0.11 

XXX 

1.59 

0.71 

0.71 

0.06 

XXX 

0.00 

NA 

2.09 

0.05 

XXX 

2.28 

NA 

3.92 

0.13 

XXX 

2.28 

1.02 

1.02 

0.06 

XXX 

0.00 

NA 

2.90 

0.05 

XXX 

0.24 

NA 

0.21 

0.02 

XXX 

0.24 

0.11 

0.11 

0.01 

XXX 

0.00 

NA 

0.11 

0.01 

XXX 

0.54 

NA 

1.56 

0.03 

XXX 

0.54 

0.24 

0.24 

0.02 

XXX 

0.00 

NA 

1.32 

0.01 

XXX 

0.24 

NA 

0.97 

0.02 

XXX 

0.24 

0.11 

0.11 

0.01 

XXX 

0.00 

NA 

0.86 

0.01 

XXX 

0.45 

NA 

1.74 

0.04 

XXX 

0.45 

0.20 

0.20 

0.02 

XXX 

0.00 

NA 

1.54 

0.02 

XXX 

0.42 

NA 

0.87 

0.02 

XXX 

0.42 

0.19 

0.19 

0.01 

XXX 

0.00 

NA 

0.68 

0.01 

XXX 

0.53 

NA 

4.03 

0.04 

XXX 

0.53 

0.24 

0.24 

0.02 

XXX 

0.00 

NA 

3.80 

0.02 

XXX 

1.30 

0.58 

0.61 

0.04 

XXX 

1.35 

NA 

1.62 

0.07 

XXX 

1.35 

0.61 

0.61 

0.05 

XXX 

0.00 

NA 

1.01 

0.02 

XXX 

2.22 

0.95 

0.95 

0.08 

XXX 

0.67 

0.30 

0.39 

0.02 

XXX 

1.19 

NA 

0.91 

0.07 

XXX 

1.19 

0.54 

0.54 

0.04 

XXX 

0.00 

NA 

0.38 

0.03 

XXX 

0.59 

NA 

0.43 

0.04 

XXX 

0.59 

0.27 

0.27 

0.02 

XXX 

0.00 

NA 

0.17 

0.02 

XXX 

0.85 

NA 

1.12 

0.05 

XXX 

0.85 

0.38 

0.38 

0.03 

XXX 

0.00 

NA 

0.74 

0.02 

XXX 

0.86 

NA 

1.44 

0.05 

XXX 

0.86 

0.38 

0.38 

0.03 

XXX 

0.00 

NA 

1.05 

0.02 

XXX 

0.86 

NA 

1.22 

0.05 

XXX 

0.86 

0.36 

0.36 

0.03 

XXX 

0.00 

NA 

0.86 

0.02 

XXX 

1.51 

NA 

4.62 

0.11 

XXX 

1.51 

0.67 

0.67 

0.05 

XXX 

0.00 

NA 

3.94 

0.06 

XXX 

0.76 

NA 

2.27 

0.08 

XXX 

0.76 

0.34 

0.34 

0.03 

XXX 

0.00 

NA 

1.93 

0.05 

XXX 

1.85 

NA 

8.03 

0.12 

XXX 

1.85 

0.83 

0.83 

0.07 

XXX 

^  OPT  codas  and  dascriptions  only  ar«  copyngn  2001  Amancan  Madfcal  >Mocl1lon.  Al  AgMi 
'  Copyngm  1 994  Amancan  Dantai  Aaaocwtlon  Al  nghtt  raaarvad  (001 10-09899). 
3«lndlcata*  RVUs  ara  not  usa  lor  Madicli  paynwnli. 
'PE  RVUs  •  Practica  Expanaa  RaMwa  Vahia  UnHa. 


nrntrtta.  Appdcatila  FARS/DFAr«  Appty. 


<  OPT  codas  and  dafcripliona  only  ara  capyrtgM  2001  Amartcan  Madlcal  Asaociation.  All  Righit 
^Copyright  1994  Ainarlcan  OanM  Aaaodalion.  All  righls  rasarvad  (00110-09999). 
ifkKtcalaa  RVUa  ara  not  usa  tor  Madicala  paymantt. 
•PE  RVUs  •  Practica  Expanaa  RalaHva  Vahia  Units. 


Raaatvad.  Applcalita  FARSAFARS  Apply. 


Mal- 

Practtoe 

RVUs 


Gtobal 
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CPTV 
HCPCS2 


88355 

88356 

88366 

88356 

88358 

88368 

88358 

88362 

88362 

88362 

88365 

88365 

88365 

88371 

88372 

88380 

88380 

88380 

88399 

88399 

88399 

88060 

89100 

89105 

89130 

89132 

89135 

89136 

89140 

89141 

89350 

89360 

89399 

89399 

89399 

90281 

90283 

90287 

90288 

90291 

90296 

90371 

90375 

90376 

90378 

90379 

90384 

90385 

90386 

90389 

90393 

90396 

90399 

90471 

90472 

90473 

90474 

90476 

90477 

90581 

90585 

90686 

90632 

90633 

90634 

90636 


MOD 


TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 
26 
26 


26 
TC 


26 
TC 
26 


•»•• 


26 
TC 


Status 


E 

E 

E 

E 

X 

I 

I 

E 

I 

I 

E 

E 

I 

A 

A 

N 

N 

E 

E 

E 

E 

E 

E 

E 

E 

E 


Description 


Analysis,  skeletal  musde 

Analysis,  nerve 

Analysis,  nerve 

Analysis,  nerve 

Analysis,  tumor  

Analysis,  tumor  

Analysis,  tumor  

Nerve  teasing  preparations 

Nerve  teasing  preparations 

Nen/e  teasing  preparations 

Tissue  hybridization  

Tissue  hybridization  

Tissue  hyt>ridization  

Protein,  western  blot  tissue  

Protein  analysis  w/probe 

Microdissection 

Microdissection 

Microdissection  

Surgical  pathology  procedure  .. 
Surgical  pathology  procedure  .. 
Surgical  pathology  procedure  .. 

Exam  synovial  fluid  crystals 

Sample  intestinal  contents 

Sample  intestinal  contents 

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents  

Sfunple  stomach  contents  ....... 

Sample  stomach  contents  

Sputum  specimen  collection  .... 

Collect  sweat  for  test  

Pathology  lab  procedure  ...; 

Pathology  lab  procedure 

PattK>logy  lab  procedure 

Human  ig,  im „... 

Human  ig,  iv 

Botulinum  antitoxin 

Botulism  ig,  iv 

Cmv  ig,  iv 

Diphttwria  antitoxin  

Hep  b  ig,  im  

Rabies  ig,  im/sc  

Rabies  ig,  he&t  treated  

Rsv  ig,  im,  50mg 

Rsv  ig.  iv 

Rh  ig,  fuH-doee,  im 

Rh  ig,  minidose,  im 

Rh  ig,  iv 

Tetanus  ig,  im  , 

Vaccina  ig,  im 

Varicella-zoster  ig,  im  

Immune  globulin 

Immunization  admin 

Immunization  admin,  each  add 

Immune  admin  oral/nasal  

Immune  admin  oral/nasal  addi 

Adenovirus  vaodrte,  type  4 

Adenovirus  vaccine,  type  7 

Anttwax  vaccine,  sc 

Beg  vaccine,  percut  

Beg  vaodne,  intravesical  

Hep  a  vaccine,  adult  im 

Hep  a  vaoc,  pedfaM,  2  dose  . 
Hep  a  vacc,  petVadd,  3  dose  . 
Hep  aAwp  b  vacc,  aduN  im 


Physician 

Worit 

RVUs  3 


0.00 
3.02 
3.02 
0.00 
2.82 
2.82 
0.00 
2.17 
2.17 
000 
0.93 
0.93 
0.00 
0.37 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.60 
0.50 
0.45 
0.19 
0.79 
0.21 
0.94 
0.85 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.W 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.W 

a.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.m 

0.00 
0.00 


FacM^ 
>ERVU8 


PE 


NA 
NA 
1.31 
NA 
NA 
1.27 
NA 
NA 
0.95 
NA 
NA 
0.41 
NA 
0.14 
0.17 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.17 
0.22 
0.17 
0.13 
0.06 
0.26 
0.06 
0.28 
0.35 
NA 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
NA 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ow 

0.00 
0.00 
0.00 
0.00 


Non- 

Facility 

PERVUs 


7.21 

4.07 

1.31 

2.78 

1.78 

1.27 

0.52 

4.18 

0.95 

3.23 

1.73 

0.41 

.1-32 

0.14 

0.17 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.17 

1.75 

2.33 

1.99 

1.76 

1.78 

1.72 

2.22 

2.84 

0.42 

0.47 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.22 

0.09 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


0.05 

0.16 

0.10 

0.06 

0.16 

0.10 

0.06 

0.12 

0.07 

0.05 

0.05 

0.03 

0.02 

0.01 

0.01 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.02 

0.02 

0.02 

0.01 

0.03 

0.01 

0.03 

0.03 

0.02 

0.02 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.01 

0.00 

0.00 

0.00 

0.00 

o.w 

0.W 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

XXX 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPTV 
HCPCS2 


90645  . 

90646  .. 

90647  .. 

90648  . 

90657  ., 

90658  . 

90659  . 

90660  . 
90665  . 
90669  . 

90675  . 

90676  . 
90680  . 

90690  . 

90691  . 

90692  . 

90693  . 

90700  . 

90701  . 

90702  . 

90703  . 

90704  . 

90705  . 

90706  . 

90707  . 
90706  . 

90709  . 

90710  . 

90712  . 

90713  . 

90716  . 

90717  . 

90718  . 

90719  . 

90720  . 

90721  . 
90723  . 
90725  . 
90727  . 

90732  . 

90733  . 
90735  . 
90740  . 
90743  . 
90744 
90746  . 
90747 
90748 
90749 
90780 
90781 
90782 
90783 
90784 
90788 
90799 
90801 
90602 
90804 
90805 
90806 
90807 
90808 
90809 
90810 
90811 


MOD 


Status 


E 

E 

E 

E 

X 

X 

X 

X 

E 

N 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

X 

E 

E 

X 

E 

E 

X 

X 

X 

X 

X 

E 

E 

A 

A 

T 

T 

T 

T 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Hib  vaccine,  hboc,  im  

Hib  vaccine,  prp-d,  im 

Hib  vaccine,  prp-omp,  im 

Hib  vaccine,  prp-t,  im 

Flu  vaccine,  6-35  mo,  Im  

Flu  vaccine,  3  yrs,  im 

Flu  vaccine,  whole,  im  

Flu  vaccine,  nasal  

Lyme  disease  vaccine,  im  

Pneumococcal  vacc,  ped<5 

Rabies  vaccine,  im 

Rabies  vaccine,  id 

Rotovirus  vaccine,  oral  

Typhoid  vaccine,  oral 

'  Typhoid  vaccine,  im  

Typhoid  vaccine,  h-p,  sc/id 

Typhoid  vaccine,  akd,  sc  

Dtap  vaccine,  im 

Dtp  vaccine,  im 

Dt  vaccine  <  7,  im 

Tetanus  vaccine,  im 

Mumps  vaccine,  sc  

Measles  vaccine,  sc 

Rubella  vaccine,  sc 

Mmr  vaccine,  sc 

Measles-rubella  vaccine,  sc 

Rubella  &  mumps  vaccine,  sc  . 

Mmrv  vaccine,  sc 

Oral  poliovirus  vaccine 

Poliovirus,  ipv,  sc  

Chicken  pox  vaccine,  sc  

Yellow  fever  vaccine,  sc  

Td  vaccine  >  7,  im  

Diphtheria  vaccine,  im  

Dtp/hib  vaccine,  im  

Dtap/hib  vaccine,  im  

Dtap-hep  b-ipv  vaccine,  im  

Cholera  vaccine,  injectable  : 

Plague  vaccine,  im 

Pneumococcal  vaccine 

Meningococcal  vaccine,  sc 

Encephalitis  vaccine,  sc 

Hepb  vacc,  ill  pat  3  dose  im  .... 
Hep  b  vacc,  add,  2  dose,  im  ... 
Hepb  vacc  ped/adol  3  dose  im 

Hep  b  vaccine,  adult,  im  

Hepb  vacc,  ill  pat  4  dose  im  .... 

Hep  b/hib  vaccine,  im  

Vaccine  toxoid 

IV  infusion  therapy,  1  hour  

IV  infusion,  additional  hour 

Injection,  sc/im  

Injection,  ia 

Injection,  iv 

Injectk)n  of  antibiotk;  

Ther/prophylactic/dx  inject  

Psy  dx  interview 

Intac  psy  dx  interview  

Psytx,  office,  20-30  min  

Psybc,  off,  20-30  min  w/e&m  ... 

Psytx,  off,  45-50  min 

Psytx,  off,  45-50  min  w/e&m  ... 

Psytx,  office.  75-80  min  

Psytx,  off,  75-80.  w/e&m  ......... 

Intac  psytx.  off,  20-30  min  

Intac  psytx,  20-30,  w/e&m  


Physician 

Work 

RVUs  3 

Facility 
PE  RVUs 

Non- 
Facility 
PE  RVUs 

Mal- 

Practk:e 

RVUs 

Global 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

poo 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

.  0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

.  0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

NA 

1.15 

0.06 

XXX 

0.00 

NA 

0.58 

0.03 

zzz 

0.00 

NA 

0.11 

0.01 

XXX 

0.00 

NA 

0.42 

0.02 

XXX 

0.00 

NA 

0.49 

0.03 

XXX 

0.00 

NA 

0.12 

0.01 

:     XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

2.80 

0.92 

1.13 

0.06 

XXX 

3.01 

0.98 

1.19 

0.07 

j     XXX 

1.21 

0.40 

0.52 

0.03 

XXX 

1.37 

0.44 

0.58 

0.03 

XXX 

1.86 

0.63 

0.76 

0.04 

i     XXX 

2.02 

0.65 

0.77 

0.05 

XXX 

2.79 

0.94 

1.09 

0.07 

XXX 

2.95 

0.95 

1.10 

0.07 

1     XXX 

1.32 

0.44 

0.55 

0.03 

XXX 

1.48 

0.47 

0.60 

0.03 

XXX 

*  CPT  codM  and  dMCrtptaw  amy  an  oopyilghl  2001 
'Copyfl^^  19S4  Amarictfi  DwMI 
*«lndtoalM  RVU»  •■•  ml  UM  tar 

*  PE  RVU*  B  Pradc*  ExpwiM 


FAr«80FAR8A(vly. 


'  OFT- <»dw  and  dMcrtp«kxi8  only  art  copyrigW  2001  Amwiean  MwlkaJ  A«toci«ion  All  R«^ 
'Copynght  1994  Amaitcan  Oantal  Asaociation  All  nghts  rasarvad  (001 10-09999). 
>-i.|ndicatas  RVUs  ara  not  uM  for  Madicala  paymants. 
'  PE  RVUs  •  Pradica  Expanaa  Ralaliva  Vahia  units. 
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CPTV 
HCPCS2 


MOD 


Status 


Description 


ician 

irk 

Js3 

FadUty 
PERVUs 

Non- 
Facility 
PERVUs 

Mal- 

Practicfl 

RVUs 

Global 

1.97 

0.66 

0.81 

0.05 

XXX 

2.13 

0.68 

0.84 

0.05 

XXX 

2.90 

1.01 

1.16 

0.07 

XXX 

3.06 

0.98 

1.19 

0.07 

XXX 

1.25 

0.43 

0.57 

0.03 

XXX 

1.41 

0.45 

0.61 

0.03 

XXX 

1.89 

0.65 

0.80 

0.04 

XXX 

2.05 

0.65 

0.82 

0.05 

XXX 

2.83 

0.96 

1.12 

0.06 

XXX 

2.99 

0.95 

1.14 

0.07 

XXX 

1.36 

0.45 

0.65 

0.03 

xxx* 

1.52 

0.48 

0.68 

0.03 

XXX 

2.01 

0.68 

0.89 

0.04 

XXX 

2.16 

0.68 

0.89 

0.05 

XXX 

2.94 

0.99 

1.25 

0.07 

XXX 

3.10 

0.98 

1.20 

0.07 

XXX 

1.79 

0.57 

0.69 

0.04 

XXX 

1.83 

0.62 

0.75 

0.04 

XXX 

2.21 

0.74 

0.86 

0.05 

XXX 

0.59 

0.20 

0.33 

0.01 

XXX 

0.59 

0.20 

0.34 

0.01 

XXX 

0.63 

0.22 

0.36 

0.02 

XXX 

0.96 

0.30 

0.43 

0.02 

XXX 

2.84 

0.88 

1.57 

0.07 

XXX 

1.88 

0.71 

0.71 

0.04 

000 

2.72 

0.99 

NA 

0.06 

000 

1.20 

0.46 

0.88 

0.03 

XXX 

1.90 

0.73 

1.16 

0.04 

XXX 

2.19 

0.70 

0.88 

0.05 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.97 

0.37 

0.37 

0.02 

XXX 

1.48 

0.57 

0.81 

0.03 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

OOO 

XXX 

0.41 

0.19 

0.82 

0.02 

000 

0.89 

0.39 

0.88 

0.04 

000 

1.18 

5.52 

5.52 

0.30 

XXX 

8.54 

4.48 

4.48 

0.24 

XXX 

7.27 

3.94 

3.94 

0.19 

XXX 

4.47 

2.87 

2.87 

0.12 

XXX 

0.37 

0.17 

0.17 

0.01 

XXX 

0.28 

0.14 

0.14 

0.01 

XXX 

0.24 

0.13 

0.13 

0.01 

XXX 

0.15 

0.10 

0.10 

0.01 

XXX 

1.22 

0.83 

NA 

0.03 

000 

2.11 

1.16 

NA 

0.06 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

OOO 

0.00 

XXX- 

1.28 

0.86 

NA 

0.04 

000 

2.16 

1.19 

NA 

0.06 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.84 

1.09 

NA 

0.05 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.73 

NA 

0.33 

0.04 

000 

0.73 

0.25 

0.25 

0.03 

000 

0.00 

NA 

0.06 

0.01 

000 

1.25 

NA 

2.75 

0.10 

000 

1,25 

0.45 

0.45 

0.05 

000 

0.00 

NA 

2.30 

0.05 

000 

1.50 

NA 

3.^ 

0.10 

000 

1.50 

0.54 

0.54 

0.05 

000 

0.00 

NA 

2.66 

0.05 

000 

1.46 

NA 

3.28 

0.12 

000 

1.46 

0.52 

0.52 

0.06 

000 

0.00 

NA 

2.75 

0.06 

000 

90812 
90613 
90814 
90815 
90816 
90817 
90818 
90819 
90821 
90822 
90823 
90824 
90826 
90827 
90828 
90829 
90845 
90846 
90847 
90649 
90853 
90857 
90862 
90865 
90670 
90871 
90875 
90876 
90880 
90882 
90885 
90887 
90889 
90899 
90901 
90911 
90918 
90919 
90920 
90921 
90922 
90923 
90924 
90925 
90935 
90937 
90939 
90940 
90945 
90947 
90089 
90993 
90997 
90999 
91000 
91000 
91000 
91010 
91010 
91010 
91011 
91011 
91011 
91012 
91012 
91012 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Intac  psytx.  off.  45-50  min  

Intac  psytx.  45-50  min  w/e&m  . 

Intac  psytx.  off,  75-80  min  

Intac  psytx,  75-80  w/eAm  

Psytx.  hosp,  20-30  min  

Psytx.  hosp.  20-30  min  w/e&m 

Psytx.  hosp,  45-50  min 

Psytx.  hosp.  45-50  min  w/e&m 

Psytx.  hosp,  75-80  min  

Psytx.  hosp.  75-80  min  w/e&m 
Intac  psytx.  hosp.  20-30  min  ... 
Intac  psytx,  hsp  20-30  w/e&m  . 
Intac  psytx.  hosp,  45-50  min  ... 
Intac  psytx,  hsp  45-50  w/e&m  . 
Intac  psytx,  hosp,  75-80  min  ... 
Intac  psytx,  hsp  75-80  w/e&m  . 

Psycfioanalysis  

Family  psytx  w/o  pstient  

Family  psytx  w/patient  

Multiple  family  group  psytx  

Group  psychotherapy 

Intac  group  psytx  

Medication  management 

Narcosynthesis 

Electroconvulsive  therapy 

Electrooorwulsive  ttierapy 

Psychophysiological  therapy  .... 
Psychophysiological  tfwrapy  .... 

Hypr)Olherapy 

Envirorwnental  manipulation 

Psy  evaluation  of  records  

Consultation  with  family 

Preparation  of  report 

Psychiatric  service/therapy  

Biofeedback  train,  any  meth  .... 

Btofeedback  peri/uro/rsctai  

ESRD  related  servkses,  month 
ESRD  related  services,  month 
ESRD  related  servwes,  month 
ESRD  related  servk»s,  montti 

ESRD  related  servKes,  day 

Esrd  related  services,  day  

Esrd  related  services,  day  

Esrd  related  servkses,  day  

Hemodialysis.  or>e  evaluatton  .. 
Hemodialysis,  repeated  eval .... 
Hemodialysis  study,  transcut  ... 

Henwdialysis  access  study 

Dialysis,  one  evaluatton 

Dialysis,  repeated  eval 

Dialysis  training,  complete 

Dialysis  training,  incompi  

Hemoperfuston 

Dialysis  procedure  

Esophageal  intutMtton  

Esophageal  intubatton  

Esophageal  intubatton  

Esophagus  motility  study 

Esophagus  motility  study 

Esophagus  motility  study 

Esophagus  motility  study 

Esophagus  motility  study 

Esophagus  motility  study 

Esophagus  moliiity  study 

Esophagus  moliiity  study 

Esophagus  motility  study 


1 0PT  codM  md  dMcnpVons  only 
'CopyrIgM  1904  AiMflcwt  DwiW 
'♦Iodic  ■!■■  RVUs  •!•  nol  UM  tor 
«PE  nvu*  .  PrwttM  EipwiM 


copyrighl  2001  Anwriwn  Midicil  AwecMlon.  Al  WgWi  Bwinnd.  AppfcibH  FABS/PPARS  Apply. 
AMOcMlon.  Al  rtghto  trnmrni  (DOI  lO-OOMO). 
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CPTV 
HCPCS2 


91020  . 
91020  . 
91020  . 
91030  . 
91030  . 
91030  . 
91032  . 
91032  . 

91032  . 

91033  . 
91033  . 
91033  . 
91052  . 
91052  . 
91052  . 
91055  . 
91055  . 
91055  . 
91060  . 
91060  . 
91060  . 
91065  . 
91065  . 
91065  . 
91100  . 
91105  . 
91122  . 
91122  . 

91122  . 

91123  . 
91132  . 
91132 
91132  . 
1133  .. 
91133 
91133 
91299 
91299 
91299 
92002 
92004 
92012 
92014 
92015 
92018 
92019 
92020 
92060 
92060 
92060 
92065 
92066 
92065 
92070 
92061 
92061 
92061 
92082 
92082 
92062 
92083 
92063 
92063 
92100 
92120 
92130 
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MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

C 

A 

C 

C 

A 

C 

C 

C 

C 

A 

A 

A 

A 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriptton 


Gastrk:  motility  

Gastric  motility  

Gastric  motility  

Add  perfuston  of  esophagus  ... 
/Void  perfuston  of  esophagus  .... 
Acid  perfuston  of  esophagus  .... 

Esophagus,  acto  reflux  test  

Esophagus,  acto  reflux  test  

Esophagus,  acto  reflux  test  

Prolonged  acid  reflux  test 

Protonged  acid  reflux  test 

Prolonged  acto  reflux  test 

Gastric  analysis  test 

Gastric  analysis  test 

Gastric  analysis  test 

Gastric  intubation  for  smear  .... 
Gastric  intubatton  for  smear  .... 
Gastric  intubation  for  smear  .... 

Gastric  saline  toad  test  

Gastric  saline  load  test  

Gastric  saline  load  test 

Breath  hydrogen  test  

Breath  hydrogen  test  

Breath  hydrogen  test  

Pass  intestine  bleeding  tube  .... 

Gastric  intubation  treatment 

Anal  pressure  record  

Anal  pressure  record  

Anal  pressure  record  

Irrigate  fecal  impaction 

Electrogastrography 

Electrogastrograjihy  

Electrogastrography 

Electrogastrography  wAest  

Electrogastrograjjhy  w/test  — 

Electrogastrography  w/test  

Gastroenterotogy  procedure  .... 
Gastroenterology  procedure  .... 
Gastroenterology  procedure  .... 

Eye  exam,  new  patient  

Eye  exam,  new  patient  

Eye  exam  established  pat  

Eye  exam  &  treatment 

Refraction 

New  eye  exam  &  treatment 

Eye  exam  &  treatment  

Special  eye  evaluation 

Special  eye  evaluation 

Special  eye  evaluation 

Special  eye  evaluation 

Orthoptic/pleoptk:  training  

Orthoptic/pleoptk:  training  

Orttioptto/pleoptk:  training  

Fitting  of  contact  lens 

Visual  field  examiriation(s) 

Visual  field  examination(s) 

Visual  field  examjnation(s)  

Visual  field  examlnatlon(s) 

Visual  field  examination(s)  

Visual  field  examination(s) 

Visual  field  examinatk>n(s) 

Visual  field  examtnation(s) 

Visual  field  examinatton(s) 

Serial  tonometry  exam(s) 

Tonography  &  eye  evaluation  . 
Water  provocatton  tonography 


dan 
irk 

JS3 

Facility 
PE  RVUs 

Non- 
Facility 
PE  RVUs 

Mai- 

Pradtos 

RVUs 

Gtabel     ' 

1.44 

NA 

2.97 

0.11 

000 

1.44 

0.50 

0.50 

0.06 

000 

0.00 

NA 

2.48 

0.05 

000 

0.91 

NA 

2.60 

0.05 

000 

0.91 

0.33 

0.33 

0.03 

000 

0.00 

NA 

2.27 

0.02 

000 

1.21 

NA 

2.42 

0.10 

000 

1.21 

0.43 

0.43 

0.05 

000 

0.00 

NA 

1.99 

0.05 

000 

1.30 

NA 

2.64 

0.14 

000 

1.30 

0.47 

0.47 

0.05 

000 

0.00 

NA 

2.17 

0.09 

000 

0.79 

NA 

2.41 

0.05 

000 

0.79 

0.28 

0.28 

0.03 

000 

0.00 

NA 

2.12 

0.02 

000 

0.94 

NA 

2.45 

0.06 

000 

0.94 

0.28 

0.28 

0.04 

000 

0.00 

NA 

2.17 

0.02 

000 

0.45 

NA 

0.30 

0.04 

000 

0.45 

015 

0.15 

0.02 

000 

0.00 

NA 

0.15 

0.02 

000 

0.20 

NA 

3.94 

0.03 

000 

0.20 

0.07 

0.07 

0.01 

000 

0.00 

NA 

3.87 

0.02 

000 

1.08 

0.45 

NA 

0.06 

000 

0.37 

0.20 

NA 

0.02 

000 

1.77 

NA 

5.63 

0.17 

000 

1.77 

0.62 

0.62 

0.10 

000 

0.00 

NA 

5.01 

0.07 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.52 

NA 

O20 

0.03 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.66 

NA 

0.26 

0.03 

XXX 

0.00 

0.00 

0.00 

O.M 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.88 

0.35 

0.97 

0.02 

XXX 

1.67 

0.70 

1.70 

0.03 

XXX 

067 

0.30 

1.01 

0.01 

XXX 

1.10 

0.48 

1.39 

0.02 

XXX 

0.38 

0.15 

1.53 

OrOI 

XXX 

2.50 

1.12 

NA 

0.03 

XXX 

1.31 

058 

NA 

0.03 

XXX 

0.37 

0.17 

0.96 

0.01 

XXX 

0.69 

NA 

0.75 

0.02 

XXX 

0.69 

0.30 

0.30 

O01 

XXX 

0.00 

NA 

0.45 

0.01 

XXX 

0.37 

NA 

1.38 

0.02 

XXX 

0.37 

016 

016 

0.01 

XXX 

0.00 

NA 

1.22 

0.01 

XXX 

0.70 

0.33 

1.15 

0.01 

XXX 

0.36 

NA 

0.67 

0.02 

XXX 

0.36 

0.16 

0.16 

0.01 

XXX 

0.00 

NA 

0.51 

0.01 

XXX 

0.44 

f^ 

1.04 

0.02 

XXX 

0.44 

019 

0.19 

0.01 

XXX 

0.00 

NA 

0.65 

0.01 

XXX 

0.50 

HA 

1.14 

0.02 

XXX 

0.50 

0.23 

0.23 

0.01 

XXX 

0.00 

NA 

0.92 

0.01 

XXX 

0.92 

0.35 

0.74 

0.02 

XXX 

081 

0.33 

0.82 

002 

XXX 

0.81 

0.38 

0.93 

0.02 

XXX 

'  OPT  codes  and  dMcripHons  only  are  copyright  2001  American  Medical  Aaeodalion  Al  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association.  Al  rights  reserved  (001 10-09999) 
'♦Indicates  RVUs  are  not  use  lor  Medicate  payments. 
<PE  RVUs  '  Practica  Expanse  Relative  Value  Units. 
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CPTV 
HCPCS2 


MOO 


Status 


Description 


Physician 

Wortc 

RVUs  3 

Facility 
PE  RVUs 

Non- 

FaciHty 

PE  RVUs 

Mal- 
practice 
RVUs 

Global 

0.36 

NA 

1.09 

0.02 

XXX 

0.36 

0.16 

0.16 

0.01 

XXX 

0.00 

NA 

0.93 

0.01 

XXX 

•0.54 

NA 

2.00 

0.07 

XXX 

0.54 

0.25 

0.25 

0.01 

XXX 

0.00 

NA 

1.75 

0.06 

XXX 

0.50 

0.22 

1.02 

0.01 

XXX 

0.38 

0.16 

0.22 

0.01 

XXX 

0.33 

0.15 

0.21 

0.01 

XXX 

0.60 

0.20 

1.79 

0.02 

XXX 

0.81 

NA 

2.75 

0.07 

XXX 

0.81 

0.38 

0.36 

0.02 

XXX 

0.00 

NA 

2.37 

0.05 

XXX 

1.10 

NA 

5.44 

0.07 

XXX 

1.10 

0.51 

0.51 

0.02 

XXX 

0.00 

NA 

4.93 

0.05 

XXX 

0.44 

NA 

1.58 

0.02 

XXX 

0.44 

0.20 

0.20 

0.01 

XXX 

0.00 

NA 

1.38 

0.01 

XXX 

0.20 

0.09 

0.25 

0.01 

XXX 

0.81 

NA 

1.83 

0.04 

XXX 

0.81 

0.29 

0.29 

0.02 

XXX 

0.00 

NA 

1.54 

0.02 

XXX 

0.81 

NA 

1.70 

0.05 

XXX 

0.81 

0.35 

0.35 

0.03 

XXX 

0.00 

NA 

1.35 

0.02 

XXX 

1.01 

NA 

2.01 

0.04 

XXX 

1.01 

0.44 

0.44 

0.02 

XXX 

0.00 

NA 

1.57 

0.02 

XXX 

0.17 

NA 

0.95 

0.02 

XXX 

0.17 

0.07 

0.07 

0.01 

XXX 

0.00 

NA 

0.88 

0.01 

XXX 

0.24 

NA 

2.38 

0.02 

XXX 

0.24 

0.09 

0.09 

0.01 

XXX 

0.00 

NA 

2.29 

0.01 

XXX 

0.20 

NA 

0.90 

0.02 

XXX 

0.20 

0.09 

0.09 

0.01 

XXX 

0.00 

NA 

0.81 

0.01 

XXX 

0.66 

NA 

3.07 

0.03 

XXX 

0.66 

0.30 

0.30 

0.01 

XXX 

0.00 

NA 

2.76 

0.02 

XXX 

0.81 

0.32 

2.87 

0.02 

XXX 

1.17 

0.45 

1.10 

0.03 

XXX 

1.08 

0.36 

1.20 

0.03 

XXX 

1.26 

0.51 

1.18 

0.03 

XXX 

0.92 

0.29 

1.17 

0.02 

XXX 

0.69 

0.27 

0.92 

0.01 

XXX 

0.45 

0.17 

0.93 

0.01 

XXX 

0.68 

0.30 

1.00 

0.01 

XXX 

0.45 

0.17 

1.03 

0.01 

XXX 

0.00 

NA 

0.41 

0.01 

XXX 

0.00 

NA 

1.69 

0.05 

XXX 

1.06 

0.33 

1.06 

0.04 

XXX 

0.45 

0.17 

0.99 

0.01 

XXX 

0.37 

0.14 

0.69 

0.01 

XXX 

0.47 

0.18 

0.72 

0.01 

XXX 

0.53 

0.20 

0.75 

0.01 

XXX 

0.37 

0.14 

0.69 

0.01 

XXX 

0.50 

0.19 

0.74 

0.02 

XXX 

0.00 

NA 

9.15 

0.06 

XXX 

0.00 

NA 

4.48 

0.01 

XXX 

0.00 

NA 

1.00 

0.04 

XXX 

0.32 

•  0.12 

0.54 

0.02 

XXX 

0.00 

NA 

0.64 

0.02 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

92135 
92135 
92135 
92136 
92136 
92136 
92140 
92225 
92226 
92230 
92235 
92235 
92235 
92240 
92240 
92240 
92250 
92250 
92250 
92260 
92265 
92265 
92265 
92270 
92270 
92270 
92275 
92275 
92275 
92283 
92283 
92283 
92284 
92284 
92284 
92285 
92285 
92285 
92286 
92286 
92286 
92287 
92310 
92311 
92312 
92313 
92314 
92315 
92316 
92317 
92325 
92326 
92330 
92335 
92340 
92341 
92342 
92352 
92353 
92354 
92355 
92358 
92370 
92371 
92390 
92381 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
A 
A 
A 
N 
A 
A 
A 
A 
A 
A 
A 
N 
N 
N 
B 
B 
B 
B 
B 
N 
B 
N 
N 


Opthalmic  dx  imaging  

Opthalmic  dx  imaging  

Opthalmic  dx  imaging 

Ophthalmic  biometry , 

Ophtlialmic  biometry 

Ophthalmic  biometry 

Glaucoma  provocative  tests  ..... 

Special  eye  exam.  Initial  

Special  eye  exam,  subsequent . 

Eye  exam  with  photos  

Eye  exam  with  photos 

Eye  exam  with  photos  

Eye  exam  with  photos 

leg  angiography  

leg  angiography  

leg  angiography  

Eye  exam  with  photos  

Eye  exam  with  photos  

Eye  exam  with  photos 

Ophthalmoscopy/dynamometry 

Eye  muscle  evaluation 

Eye  muscle  evaluation 

Eye  muscle  evaluation 

Electro-oculography  

Electro-oculography  

ElectroKXulography  

Electroretinography , 

Electroretinography _..., 

Electroretinography 

Color  vision  examination , 

Color  vision  examination 

Color  vision  examination 

Dart(  adaptation  eye  exam 

Dart(  adaptation  eye  exam 

Dartt  adaptation  eye  exam 

Eye  photography 

Eye  photography 

Eye  photography 

Internal  eye  photography 

Internal  eye  photography 

Internal  eye  photography 

Internal  eye  photography 

Contact  lens  fitting  

Contact  lens  fittirtg  

Contact  lens  fitting  

Contact  lens  fittirtg  

Prescription  of  contact  lerw  

Prescription  of  contact  lerw  

Prescription  of  contact  lens  

Prescription  of  contact  lens  

Modification  of  contact  lens  

Replacement  of  contact  lens  ... 

Fitting  of  artificial  eye 

Fitting  of  artificial  eye 

Fitting  of  spectacles 

Fitting  of  spectacles 

Fitting  of  spectacles 

Special  spectacles  fitting  

Special  spectades  fitting  

Special  spectacles  fittirtg  _. 

Special  spectacles  fitting  

Eye  prosthesis  service 

Repair  &  adjust  spectacles 

Repair  &  adjust  spectacles 

Supply  of  spectadee 

Supply  of  contact  I 


^  CPT  oodM  md  dMCfipHons  optf 

*CopyitgM  1904  Amarican  Dantil 

>  f  indtoalM  RVU«  ai*  not  uM  tor 

*PE  RVU*  ■  Practto*  EivanM  RaMlwa  VakM  UnMi. 


AMOCMIan.  Aa  rtgMi 
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CPTV 
HCPCS2 


92392  .. 

92393  .. 

92395  .. 

92396  .. 
92499  .. 
92499  .. 
92499  .. 
92502  .. 
92504  .. 

92506  .. 

92507  .. 
92506  .. 

92510  .. 

92511  .. 

92512  .. 
92516  .. 
92520  . 

92525  .. 

92526  .. 

92531  .. 

92532  . 

92533  . 

92534  . 
92541  . 
92541  . 

92541  . 

92542  . 
92542  . 

92542  . 

92543  . 
92543  . 

92543  . 

92544  . 
92544  . 

92544  . 

92545  . 
92545  . 

92545  . 

92546  . 
92546  . 

92546  . 

92547  . 

92548  . 
92548  . 
92548  . 

92551  . 

92552  . 

92553  . 
92555 
92556 
92557 
92559 
92560 
92561 
92562 
92563 
92564 
92565 
92567 
92568 
92569 
92571 
92572 
92573 
92575 
92576 


MOD 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


I 

I 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

I 

A 

B 

B 

B 

B 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

A 

A 

A 

A 

N 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Supply  of  low  vision  aids  

Supply  of  artificial  eye 

Supply  of  spectacles 

Supply  of  contact  lenses 

Eye  service  or  procedure 

Eye  service  or  procedure 

Eye  service  or  procedure 

Ear  and  throat  examination  

Ear  microscopy  examination 

Speech/hearing  evaluation  

Speech/hearing  therapy 

Speech/hearing  therapy 

Rehab  for  ear  implant 

Nasopharyngoscopy  

Nasal  function  studies 

Facial  nerve  function  test 

Laryngeal  function  studies  

Oral  function  evaluation  

Oral  function  therapy  

Spontaneous  nystagmus  study 

Positional  nystagmus  test 

Caloric  vestibular  test  

Optokinetic  nystagntus  test 

Spontaneous  nystagmus  test  .. 
Spontaneous  nystagmus  test  .. 
Spontaneous  nystagmus  test  .. 

Positional  nystagmus  test 

Positional  nystagmus  test 

Positional  nystagmus  test  

Caloric  vestibular  test  

Caloric  vestibular  test  

Caloric  vestitxilar  test  

Optokinetic  nystagmus  test 

Optokinetk:  nystagmus  test 

Optokinetk:  nystagmus  test ...... 

Collating  tracking  test 

Oscillating  tracking  test 

Oscillating  tracking  test 

Sinusokial  rotational  test 

Sinusokial  rotational  test 

Sinusoklal  rotational  test 

Supplemental  electilcal  test 

Poshjrography 

Posturography 

Posturography 

Pure  tone  hearing  test,  air 

Pure  tone  audkxnetry,  air  

Audkxnetry,  air  &  bone  

Speech  ttireshokl  audkxnetry  . 
Speech  audkxnetry,  complete 
Comprehensive  hearing  test ... 

Group  audkxnetric  testing 

Bekesy  audkxnetry,  screen  .... 
Bekesy  audkxnetry,  diagnosis 

Loudness  balance  test 

Tone  decay  hearing  test 

Sisi  hearing  test  

Stenger  test,  pure  tone 

Tympanometry  

Acoustic  reflex  testing 

Acoustic  reflex  decay  test 

Filtered  speech  hearing  test  ... 
Staggered  sportdak:  word  test 

Lombard  test 

Sensorineural  acuity  test  

Synthetic  sentence  test 


PhysKian 

Wori( 

RVUs  3 


Facility 
PE  RVUs 


Non- 

Faality 

PE  RVUs 


Mal- 
practice 
RVUs 


Gk)bal 
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«  PE  RVUs  ■  Pradioa  Expanaa  Ralativa  Vahja  Untta. 


0.00 

NA 

4.18 

0.02 

XXX 

0.00 

NA 

12.97 

0.47 

XXX 

0.00 

NA 

1.42 

0.08 

XXX 

0.00 

NA 

2.38 

0.06 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.51 

1.24 

NA 

0.06 

000 

0.18 

0.09 

1.08 

0.01 

XXX 

0.86 

0.41 

1.60, 

0.04 

XXX 

0.52 

0.24 

1.50 

0.02 

XXX 

0.26 

0.13 

1.39 

0.01 

XXX 

1^ 

0.76 

2.03 

0.06 

XXX 

0.84 

0.42 

1.33 

0.03 

000 

0.55 

0.18 

1.09 

0.02 

XXX 

0.43 

0.22 

0.93 

0.02 

XXX 

0.76 

0.40 

0.55 

0.03 

XXX 

1.50 

0.58 

1.66 

0.07 

XXX 

0.55 

0.21 

1.68 

0.02 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.40 

NA 

1.54 

0.04 

XXX 

0.40 

0.20 

0.20 

0.02 

XXX 

0.00 

NA 

1.35 

0.02 

XXX 

0.33 

NA 

1.50 

0.03 

XXX 

0.33 

0.16 

0.16 

001 

XXX 

0.00 

NA 

1.34 

0.02 

XXX 

0.10 

NA 

0.40 

0.02 

XXX 

0.10 

0.05 

0.05 

0.01 

XXX 

0.00 

NA 

0.36 

0.01 

XXX 

0.26 

NA 

1.44 

0.03 

XXX 

0.26 

0.13 

0.13 

0.01 

XXX 

0.00 

NA 

1.32 

0.02 

XXX 

0.23 

NA 

1.43 

0.03 

XXX 

0.23 

0.11 

0.11 

0.01 

XXX 

0.00 

NA 

1.32 

0.02 

XXX 

0.29 

NA 

2.71 

0.03 

XXX 

0.29 

0.14 

0.14 

0.01 

XXX 

0.00 

NA 

2.57 

0.02 

XXX 

0.00 

NA 

1.27 

0.05 

zzz 

0.50 

UA 

3.70 

0.13 

XXX 

0.50 

0.27 

0.27 

0.02 

XXX 

0.00 

NA 

3.43 

0.11 

XXX 

0.00 

OM 

0.00 

0.00 

XXX 

0.00 

NA 

0.46 

0.03 

XXX 

0.00 

NA 

0.68 

0.05 

XXX 

o.m 

NA 

0.39 

0.03 

XXX 

0.00 

NA 

0.59 

0.05 

XXX 

0.00 

NA 

1.23 

0.10 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

NA 

0.74 

0.05 

XXX 

0.00 

NA 

0.42 

0.03 

XXX 

0.00 

NA 

0.39 

0.03 

XXX 

0.00 

NA 

0.49 

0.04 

XXX 

0.00 

NA 

0.41 

0.03 

XXX 

0.00 

NA 

0.54 

0.05 

XXX 

0.00 

NA 

0.39 

0.03 

XXX 

0.00 

NA 

0.42 

0.03 

XXX 

0.00 

NA 

0.40 

0.03 

XXX 

0.00 

NA 

0.09 

0.01 

XXX 

0.00 

NA 

0.36 

0.03 

XXX 

0.00 

NA 

0.31 

0.02 

XXX 

0.00 

NA 

0.46 

0.04 

XXX 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS* 


92577 
92579 
92S82 
92583 
92584 
92585 
92585 
92585 
92586 
92587 
92587 
92587 
92588 
82588 
82588 
92589 
92580 
92591 
92582 
92583 
92584 
92566 
92S86 
92587 
92588 
92589 
92569 
92S69 
92960 
62963 
92980 
92981 
92970 
92971 
92973 
92974 
929^ 
92677 
92678 
92978 
92678 
62676 
62676 
62676 
9?980 
92981 
9268? 
92984 
92688 
92967 
92990 

92963 
62606 
92966 
62867 
82866 
93000 
93006 
93010 
93012 
93014 
93015 
93016 
93017 
93018 


mod 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

N 

N 

N 

N 

N 

A 

I 

I 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Stenger  test,  speech 

Visual  audiometry  (vra) 

CondHioning  play  audiomeiiy  

Select  picture  audiometry  

ElectrocodHeogfaphy 

AudHor  evoke  potent,  compre 

Auditor  evoke  potent,  compre 

Auditor  evoke  potent,  coiTipre 

Auditor  evoke  potent,  Hmit  

Evoked  auditory  test  

Evoked  auditory  test  

Evoked  auditory  test  

Evoked  auditory  test  

Evoked  auditory  test  

Evoked  auditory  test  

Auditory  function  test(s) 

Hearing  aM  exam,  one  ear 

Hearing  aid  exam,  both  ears 

Hearing  aid  check,  one  ear  

Hearing  aM  check,  twth  ears 

Electro  heamg  aid  last,  one  

Electro  heamg  aid  tst.  both  

Ear  prdedor  evalualkxi 

Oral  speech  device  eval  a. 

Modify  oral  speech  device 

ENT  procedure/servica  

ENT  procedure/service 

ENT  prooedure/servioa 

Heart/lung  resuscttatkin  cpr 

Temporary  ertemal  pacing , 

Cardtoversion  electric,  ext  — 

Caidtoverston,  eiectric,  int  

Cardtoassist, 
Cardioassist. 

Percul  coronary  thrombectomy 

Calh  piaoa.  caidto  brachytx 

LNSsoive  cm,  nean  veesei 

DissolwB  dot,  fwait  vessel 

Intravasc  us,  heart  add-on 

Intrsvaac  us.  heart  add-on 

Intravasc  us,  heart  add-on 

Intravasc  us.  heart  add-on 

Intravasc  us.  heart  add-on 

Intravasc  us.  heart  add-on 

Insert  intraoororiary  stent 

Insert  intracoronary  sisnl 

Coronary  artery  dtetton x. 

Coronary  artery  dMion  

Revision  of  aortic  valve 

Reviston  of  mitral  valve 

Reviston  of  pulmonary  valve 

Revision  of  heart  chamber 

nevMnn  or  nean  cnamoer 

Coronary  atherectomy  

Coronary  sthareclomy  add-on 

Pui  art  baloon  rspr,  percut 

Pul  art  baloon  raor  oarcul 

Clectroc  srdtogram,  complela  

Electrocardtogram,  tracing 

ClecliOcardtoBram  report  

Tranemisaion  of  aoo  

Report  on  transmMed  eog 

Caidtovaecular  stress  last 

Cardtovaacular  stress  last  

Cardiovascular 
Cardtovascular 
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050 
0.50 
0.00 
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013 
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0.36 
0.36 
0.00 
0.00 
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0.00 
0.00 
0.00 
0.00 
0.00 
1.35 
099 
0.00 
0.00 
0.00 
3.80 
0.23 
2.25 
4.60 
3.52 
1.77 
3.28 
3.00 
7.25 
0.00 
1.80 
1J0 
0.00 
1.44 
1.44 
0.00 

14.84 
4.17 

10.96 
2.97 

21.80 

22.70 

17.34 
0.00 
0.00 

12.06 
3.26 

12.00 
6.00 
0.17 
0.00 
0.17 
0.00 
0.52 
0.75 
0.45 
OOO 
030 
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NA 

NA 

NA 

NA 

NA 

NA 

0.22 

NA 

NA 

NA 

0.07 

NA 

NA 

017 

NA 

NA 

0.00 

0.W 

0.00 

0.00 

OOO 

0.00 

NA 

0.52 

0.38 

0.00 

0.W 

0.00 

1.16 

0.23 

0.86 

1.78 

1.10 

0.86 

1.31 

1.21 

2.60 

NA 

NA 

073 

NA 

NA 

as8 

NA 
6.00 
1.86 
4.43 
1.20 
10.16 
10.57 
8.15 
OOO 
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4.88 
1.31 
4.73 
2.26 

NA 

NA 
0.06 

NA 
016 

NA 
016 

NA 
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0.75 
0.75 
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2.56 
2.13 
0.22 
1.91 
1.91 
1.42 
0.07 
1.35 
1.69 

ai7 

1.S2 
OSS 
0.00 

aoo 

0.00 
0.00 
0.00 

ooo 

0.61 

1.61 

080 

O.W 

0.00 

0.00 

1.44 

NA 

2.18 

NA 

NA 

NA 

NA 

NA 

NA 

8.32 

5.45 

073 

4.72 

2.95 

056 

2.37 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

0.00 

0.00 

NA 

NA 

NA 

NA 

0.53 

0.47 

006 

2.44 

019 

2.03 

018 

1.74 

012 
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O05 
0.05 
O07 
017 
014 
0.02 
012 
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O10 
0.01 
0.09 
012 
0.01 
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0.05 
OOO 
OOO 
OOO 
OOO 
OOO 
OOO 
0.05 
0.05 
0.04 
0.00 
0.00 
0.00 
0.21 
0.01 
0.08 
017 
017 
0.06 
017 
1.18 
0.22 
0.36 
0.26 
0.06 
0.20 
OIS 
0.04 
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0.78 
0.21 
0.57 
016 
1.14 
1.18 
0.60 
OOO 
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0.63 
017 
0.63 
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0.03 
0.02 
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A 

A 
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A 

A 
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A 
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A 
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Cardiac  drug  stress  test 

Cardiac  drug  stress  test 

Cardiac  dnjg  stress  test 

Mk:rovolt  t-wave  assess 

Mnrovolt  t-wave  assess 

Mk:rovolt  t-wave  assess 

Rhyttwn  ECG  with  report 

Rhythm  ECG,  tracing 

Rhythm  ECG.  report 

ECG  monitor/report,  24  hrs  

ECG  nwnitor/record,  24  hrs 

ECG  monitor/report,  24  hrs  

ECG  monitor/review,  24  hrs  .... 

ECG  monitor/report,  24  hrs  

Ecg  monitor/reoxd,  24  hrs  

ECG  monitor/report,  24  hrs  

ECG  monitor/review,  24  hrs  .... 

ECG  monitor/report,  24  hrs  

ECG  monitor/report,  24  hrs  

ECG  monitor/review,  24  hrs  .... 

ECG  record/review 

ECG  recording  

Ec^monitoring  and  analysis  .... 

Ecg^review,  interpret  only  

ECG/signal-averaged 

ECG/signal-averaged 

ECG/signal-averaged 

Echo  transthoracic  

Echo  transthoracic  

Echo  transthoracic  

Echo  transthoracK  

Echo  transthorack:  

Echo  transthoracic  

Echo  exam  of  heart  

Echo  exam  of  heart  

Echo  exam  of  heart  

Echo  exam  of  heart  

Echo  exam  of  heart  

Echo  exam  of  heart  

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophage£U  

Echo  transesojshageal  

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophageal  ^ . . .  . 

Echo  transesophageal  intraop 
Echo  transesophageal  intraop 
Echo  transesophageal  intraop 

Ooppler  echo  exam,  heart  

Doppler  echo  exam,  heart  

Doppler  echo  exam,  heart  

Doppler  echo  exam,  heart  

Doppler  echo  exam,  heart  

Doppler  echo  exam,  heart  

Doppler  color  flow  add-on 

Doppler  color  flow  add-on 

Doppler  cotor  flow  add-on 

Echo  transthoracic  
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1.17 
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0.00 

0.75 
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OOO 

016 

0.00 
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052 
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0.52 
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0.45 
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0.45 

0.52 

OW 

0.00 
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0.25 

0.00 

1.30 

1.30 

OOO 

0.75 
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0.00 

0.92 

0.92 
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2.20 

2.20 

0.00 

0.95 

1.25 

1.25 
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2.78 

2.78 

0.00 

0.95 
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1.83 

0.00 

0.00 
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0.07 
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0.46 

NA 

NA 

NA 

NA 

NA 

NA 

0.05 

NA 

NA 

NA 
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NA 
NA 
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NA 
NA 
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NA 
NA 
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NA 
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NA 
NA 
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NA 
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NA 
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NA 
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NA 
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NA 

0.22 
NA 

048 
NA 
NA 
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NA 

0.24 
NA 
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NA 
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NA 
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NA 
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NA 
NA 
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NA 
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0.81 
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0.69 
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0.24 

0.07 
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0.02 
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0.06 
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0.07 
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CPTV 
HCPCS2 


93350 
93350 
93501 
93501 
93501 
93503 
93606 
93505 
93505 
93606 
93506 
93506 
93510 
93510 
93510 
93511 
93511 
93511 
93514 
93514 
93614 
93624 
93524 
93624 
93526 
93626 
93626 
93627 
93527 
93527 
93628 
93528 
93628 
93529 
93629 
93629 
93630 
93630 
93630 
93631 
93631 
93631 
93532 
99532 
93632 
93633 
93633 
93533 
93536 
93639 
93540 
93641 
93642 
93643 
93544 
93546 
93555 
93656 
93655 
93566 
93556 
93656 
93561 
93561 
93661 
93562 
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26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Description 


Echo  transthoracic 

Echo  trsnsthoracic ~ 

Right  haan  catheterization 

Right  heart  csttwteriistion 

Rig^  heart  cattwterizalion 

meervpnoe  nean  cnrwier 

Biopey  ot  heart  lining  « 

Bkxwtf  of  heart  Inina „... 

Diopey  of  heart  lining  

CHh  plaoement.  angiography 

Calh  plaoement,  angiography 

Catti  plaoement.  angiography 

Lan  naan  camawnywKin 

Left  heart  catheterization  

Left  heart  catheterization  

Left  heart  cattwteiization  

Left  heart  catheterization  

Left  heart  catheterization  

Left  heart  catheterization  

Left  heert  catheterization  

Left  heart  catheterization  

Left  heart  catheterization 

Left  heart  catheterization  

Left  heart  catheterization  

Rt  &  Lt  heart  catheters  

Rt  &  U  heart  catheters  .,. 

Rt  &  U  heart  catheters  

Rt  a  Lt  heart  catheters  

Rt  a  Lt  heart  catheters  

Rt  a  Lt  heart  catheters 

Rt  a  Lt  heart  catheters 

Rt  a  Lt  heart  catheters  

Rt  a  Lt  heart  catheters  

Rtait  heart  catheterization  

Rtait  heart  catheterization  

Rtait  heart  catheterization  

Rt  heart  cath.  congenital 

Rt  heart  cath,  congenital 

Rt  heart  cath,  congenital 

R  a  I  heart  cath,  congenital 

R  a  I  heart  cath,  congenital 

R  a  I  heart  cath,  cortgenital 

R  a  I  heart  cath,  congenital 

R  a  I  heart  cath.  cortgenital 

R  a  I  heart  cath,  congenital 

R  a  I  heart  cath.  congenital 

R  a  I  heart  cath,  congenital  

R  a  I  heart  cath,  cortgenital  

Insert  circulation  assi  

Iniection.  cardiac  cath 

Injection,  cardiac  cath  

Injection  for  lung  angiogram  

Injection  for  heart  x-rays 

Injection  for  heart  x-rays 

Injection  for  aortography 

Inject  for  coronary  x-rays 

Imaging,  cardiac  cath 

Imagir>g,  cardiac  cath 

Imaging,  cardiac  cath 

Imaging,  cardiac  cath t. 

Imaging,  cardiac  cath 

Imagirtg.  cardiac  cath 

Car^ac  output  measurement  

Cardiac  output  measurement  

Cardiac  output  measurement  

Cardiac  output  measurement  
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0.00 
3.02 
3.02 
0.00 
2.91 
4.38 
4.38 
0.00 
4.10 
4.10 
0.00 
4.33 
4.33 
0.00 
5.03 
5.03 
0.00 
7.05 
7.05 
0.00 
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0.00 
5.99 
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0.00 
7.28 
7.28 
0.00 
9.00 
9.00 
0.00 
4.80 
4.80. 
0.00 
4.23 
4.23 
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8.35 
8.35 
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10.00 
10.00 
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6.70 
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4.86 
0.40 
0.43 
0.29 
0.29 
0.29 
0.25 
0.40 
0.81 
0.81 
0.00 
0.83 
0JB3 
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0.50 
0.50 
0.00 
0.16 
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0.59 
NA 
NA 

1.19 
NA 

0.71 
NA 

1.73 
NA 
NA 

1.66 
NA 
NA 

1.75 
NA 
NA 

2.03 
NA 
NA 

2.77 
NA 
NA 

2.79 
NA 
NA 

2.41 
NA 
NA 

2.93 
NA 
NA 

3.66 
NA 
NA 

1.89 
NA 
NA 

1.56 
NA 
NA 

3.27 
NA 
NA 

3.92 
NA 
NA 

2.46 
NA 

1.87 

0.16 

0.17 

0.12 

0.12 

0.12 

0.10 

0.16 
NA 

0.33 
NA 
NA 

0.33 
NA 
NA 

0.16 
NA 
NA 
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0.59 

1.82 

16.72 

1.19 

15.53 

NA 

3.55 

1.73 

1.82 

13.24 

1.65 

11.50 

35.70 

1.75 

33.95 

35.08 

2.03 

33.05 

35.82 

2.77 

33.06 

45.98 

2.79 

43.19 

46.79 

2.41 

44.37 

46.12 

2.93 

43.19 

46.85 

3.66 

43.19 

45.06 

1.89 

43.19 

17.10 

1.56 

15.53 

47.64 

3.27 

44.37 

47.11 

3.92 

43.19 

45.65 

2.46 

43.19 

NA 

0.84 

0.85 

NA 

NA 

0.54 

0.53 

0.84 

6.09 

0.33 

5.76 

9.43 

0.33 

9.09 

0.66 

0.16 

0.50 

0.33 
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0.16 
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0.16 
0.36 
0.23 
0.13 
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0.21 
0.54 
2.13 
0.22 
1.91 
2.11 
0.26 
1.85 
2.22 
0.37 
1.86 
2.79 
0.36 
2.43 
2.81 
0.31 
2.50 
2.81 
0.38 
2.43 
2.90 
0.47 
2.43 
2.68 
0.25 
2.43 
1.11 
0.24 
0.87 
2.96 
0.46 
2.50 
2.95 
0.52 
2.43 
2.86 
0.43 
2.43 
0.27 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
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0.31 
0.03 
0.28 
0.45 
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0.07 
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0.05 
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93609  . 

93610  . 
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93640 
93640 
93640 
93641 
93641 
93641 


ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 
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A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

D 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

C 

A 

C 

C 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Cardiac  output  measurement 
Cardiac  output  measurement 
Heart  flow  reserve  measure  .. 
Heart  flow  reserve  measure  .. 
Heart  flow  reserve  measure  .. 
Heart  flow  reserve  measure  .. 
Heart  flow  reserve  measure  .. 
Heart  flow  reserve  measure  .. 

Bundle  of  His  recording  

Bundle  of  His  recording  

Bundle  of  His  recording  

Intra-atrial  recording  

Intra-atrial  recording 

Intra-atrial  recordirig 

Right  ventricular  recording 

Right  ventricular  recording 

Right  ventricular  recording 

Left  ventricular  recording  

Left  ventricular  recording  

Left  ventricular  recording  

Map  tachycardia,  add-on  

Map  tachycardia,  add-on  

Map  tachycardia,  add-on  

Intra-atrial  pacing  

Intra-atrial  pacing  

Intra-atrial  pacing  , 

Intraventricular  pacing 

Intraventricular  pacing 

Intraventricular  pacing 

Electrophys  map,  3d,  add-on 

Esophageal  recording  

Esophageal  recording 

Esophageal  recording 

Esophageal  recording  

Esophageal  recording  

Esophageal  recording 

Heart  rhythm  pacing  

Heart  rhythm  pacing  

Heart  rhythm  pacing  

Electrophysiology  evaluation 
Electrophysiology  evaluation 
Electrophysiology  evaluation 
Electrophysiology  evaluation 
Electrophysiology  evaluation 
Electrophysiology  evaluation 
Electrophysiology  evaluation 
Electrophysiology  evaluation 
Electrophysiology  evaluation 
Electrophysiology  evaluation 
Electrophysiology  evaluation 
Electrophysiology  evaluation 

Stimulation,  pacing  heart  

Stimulation,  pacing  heart  

Stimulation,  pacing  heart  

Electrophysiologic  study  

Electrophysiologic  study  

Electrophysiologic  study  

Heart  pacing,  mapping 

Heart  pacing,  mapping 

Heart  pacing,  mapping  ....'. 

Evaluation  heart  device  

Evaluation  heart  device  

Evaluation  heart  device  

Electrophysiology  evaluation 
Electrophysiology  evaluation 
Electrophysiology  evaluation 
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T 


Facility 
PE  RVUs 


Non- 
Facility 
PE  RVUs 


0.16 
0.00 
1.80 
1.80 
0.00 
1.44 
1.44 
0.00 
2.12 
2.12 
0.00 
2.12 
2.12 
0.00 
2.12 
2.12 
0.00 
3.26 
3.26 
0.00 
4.81 
4.81 
0.00 
3.02 
3.02 
0.00 
3.02 
3.02 
0.00 
0.00 
0.99 
0.99 
0.00 
1.49 
1.49 
0.00 
4.26 
4.26 
0.00 
7.32 
7.32 
0.00 
11.59 
11.59 
0.00 
0.00 
2.10 
0.00 
0.00 
3.10 
0.00 
0.00 
2.85 
0.00 
4.81 
4.81 
0.00 
7.60 
7.60 
0.00 
3.52 
3.52 
0.00 
5.93 
5.93 
0.00 


0.05 
NA 
NA 
0.70 
NA 
NA 
0.50 
NA 
NA 
0.86 
NA 
NA 
0.85 
NA 
NA 
0.84 
NA 
NA 
1.32 
NA 
NA 
1.93 
NA 
NA 
1.19 
NA 
NA 
1.19 
NA 
0.00 
NA 
0.28 
NA 
NA 
0.44 
NA 
NA 
1.72 
NA 
NA 
2.93 
NA 
HA 
4.65 
NA 
0.00 
0.84 
0.00 
0.00 
1.24 
0.00 
0.00 
1.14 
0.00 
NA 
1.92 
NA 
NA 
2.82 
NA 
NA 
1.41 
NA 
NA 
2.38 
NA 


Mal- 
practice 
RVUs 


0.05 
0.28 
5.42 
0.70 
4.72 
2.87 
0.50 
2.37 
2.87 
0.86 
2.02 
1.99 
0.85 
1.15 
2.57 
0.84 
1.74 
1.32 
1.32 
NA 
4.74 
1.93 
2.81 
2.59 
1.19 
1.40 
2.86 
1.19 
1.67 
0.00 
0.61 
0.28 
0.33 
0.77 
0.44 
0.33 
5.82 
1.72 
4.10 
10.90 
2.93 
7.96 
13.91 
4.65 
9.26 
0.00 
0.84 
0.00 
0.00 
1.24 
0.00 
0.00 
1.14 
0.00 
3.97 
1.92 
2.05 
9.18 
2.82 
6.35 
8.82 
1.41 
7.41 
9.80 
2.38 
7.41 


0.01 

0.03 

0.31 

0.11 

0.20 

0.28 

0.17 

0.11 

0.22 

0.11 

0.11 

0.18 

0.12 

0.06 

0.20 

0.11 

0.09 

0.26 

0.17 

0.09 

0.66 

0.52 

0.14 

0.25 

0.17 

0.06 

0.26 

0.17 

0.09 

0.00 

0.05 

0.03 

0.02 

0.08 

0.06 

0.02 

0.42 

0.22 

0.20 

0.77 

0.36 

0.39 

1.04 

0.60 

0.44 

0.00 

0.15 

0.00 

0.00 

0.67 

0.00 

0.00 

0.15 

0.00 

0.36 

0.25 

0.11 

1.17 

0.66 

0.51 

0.53 

0.18 

0.35 

0.66 

0.31 

0.35 


Glottal 


000 
000 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 

000 
000 
000 

000 
000 
000 
000 
000 
000 
000 
000 
000 

zzz 
zzz 
zzz 

000 
000 

000 
000 

000 
000 

zzz 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
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*PE  RVU*  <  PracHM  ExpanM  FMaflva  Vahw  umts 


'  CRT  oodaa  Mid  dascriptions  only  are  copyright  2001  Amarican  MadicaJ  Association.  All  RigMs  Hasawad 
^Copyriglit  1994  Amarican  Dantal  Association.  All  rights  rasarvad  (D01 10-09999). 
'♦Indicatae  RVUs  aia  not  usa  for  Madicata  payments 
<  PE  RVUs  «  Practioa  Expansa  Ralativa  Value  Units 
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CPTV 
HCPCS2 


93642 
93642 
93642 
93650 
93651 
93652 
93660 
93660 
93660 
93662 
93662 
93662 
93668 
93701 
93701 
93701 
93720 
93721 
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93724 
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93738 
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93743 
93743 
93743 
93744 
93744 
93744 
93760 
93762 
93770 
93770 
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26 
TC 


26 
TC 


26 
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26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 
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Status 


Description 


Electrophysiology  evaluation 
Electrophysiology  evaluation 
Electrophysiology  evaluation 
Ablate  heart  dysrhythm  focus 
Ablate  heart  dysrtiythm  focus 
At>late  heart  dysrtiythm  focus 

Tilt  table  evaluation 

Tilt  table  evaluation 

Tilt  table  evaluation 

Intracardiac  ecg  (ice)  

Intracardiac  ecg  (ice)  

Intracardiac  ecg  (ice)  

Peripheral  vascular  rehab 

Bioimpedance,  thoracic 

Bioimpedance,  ttioracic 

Bioimpedance,  thoracic 

Total  body  plethysmography . 

Plethysmography  tracing  

Plethysmography  report 

Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 

Analyze  ilr  system 

Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  (>acemaker  system  .. 
Analyze  pacemaker  system  .. 
Telephone  analy,  pacemaker 
Telephorw  analy.  pacemaker 
Telephone  analy,  pacemaker 
Analyze  pacemaker  system  .. 
Artalyze  pacemaker  system  .. 
Analyze  pacenoakar  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  ... 
Analyze  pacemaker  system  .. 
Telephone  ahaly,  pacemaker 
Telephone  analy.  pacemaker 
Telephorte  analy.  pacemaker 
Analyze  cardkVdefibrillator .... 
Analyze  cardkVdefibrillator  .... 

Analyze  cardto/defibrillator 

Analyze  cardkVdefibritlator  .... 
Analyze  cardio/defibrillator  .... 

Analyze  cardkVdefibrillator 

Temperature  gradient  studtot 
Temperature  gradient  studtos 
Temperature  gradient  studies 
Analyze  ht  pace  device  sngi  . 
Analyze  ht  pace  device  sngI  . 
Analyze  ht  pace  device  sngI  . 
Analyze  ht  pace  device  sngI  . 
Analyze  ht  pace  device  sngi  . 
Analyze  ht  pace  device  sngI  . 
Analyze  ht  pace  devtoe  dual . 
Analyze  ht  pace  devtee  dual . 
Analyze  ht  pace  devk»  dual . 
Analyze  ht  pace  devwedual . 
Analyze  ht  pace  device  dual . 
Analyze  ht  pace  device  dual . 

Cephalk:  thermogram 

Peripheral  thermogram  

Measure  venous  pressure  .... 
Measure  verwus  pressure  .... 
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4.89 
4.89 
0.00 
10.51 
16.25 
17.68 
1.89 
1.89 
0.00 
0.00 
2.80 
0.00 
0.00 
0.17 
0.17 
0.00 
0.17 
0.00 
0.17 
4.89 
4.89 
0.00 
0.52 
0.45 
0.45 
0.00 
0.92 
0.92 
0.00 
0.17 
0.17 
0.00 
0.38 
0.38 
0.00 
0.74 
0.74 
0.00 
0.15 
0.15 
0.00 
0.45 
0.45 
0.00 
0.92 
0.92 
0.00 
0.16 
0.16 
0.00 
0.80 
0.80 
0.00 
0.91 
0.91 
0.00 
1.03 
1.03 
0.00 
1.18 
1.18 
0.00 
0.00 
0.00 
0.16 
0.18 


Facility 
PE  RVUs 


NA 

1.94 
NA 

4.22 

6.53 

7.10 
NA 

0.76 
NA 

0.00 

1.14 

0.00 

0.00 
NA 

0.06 
NA 
NA 
NA 

0.05 
NA 

1.97 
NA 

0.19 
NA 

0.18 
NA 
NA 

0.36 
NA 
NA 

0.07 
NA 
NA 

0.15 
NA 
NA 

0.29 
NA 
NA 

0.06 
NA 
NA 

0.17 
NA 
NA 

0.36 
NA 
NA 

0.06 
NA 
NA 

0.32 
NA 
NA 

0.37 
NA 
NA 

0.41 
NA 
NA 

0.47 
NA 

0.00 

0.00 
NA 

0.06 


Non- 

Mal- 

Facility 

Practne 

PE  RVUs 

RVUs 

9.36 

0.51 

1.94 

0.16 

7.41 

0.35 

NA 

0.55 

NA 

0.85 

NA 

0.92 

2.50 

0.08 

0.76 

0.06 

1.74 

0.02 

0.00 

0.00 

1.14 

0.41 

0.00 

0.00 

0.00 

0.00 

0.79 

0.02 

0.06 

0.01 

0.73 

0.01 

1.09 

0.06 

0.73 

0.05 

0.05 

0.01 

6.07 

0.38 

1.97 

0.18 

4.10 

020 

0.19 

0.05 

0.69 

0.05 

0.18 

0.02 

0.51 

0.03 

0.89 

0.06 

0.36 

0.03 

0.53 

0.03 

0.82 

0.06 

0.07 

0.01 

0.75 

0.05 

0.51 

0.03 

0.15 

0.01 

0.36 

0.02 

0.75 

0.06 

0.29 

0.03 

0.46 

0.03 

0.71 

0.06 

0.06 

0.01 

0.66 

0.05 

0.71 

0.04 

0.17 

0.01 

0.54 

0.03 

0.96 

0.06 

0.36 

0.03 

0.60 

0.03 

0.22 

0.02 

0.06 

0.01 

0.16 

0.01 

1.01 

0.05 

0.32 

0.02 

0.68 

0.03 

1.06 

0.06 

0.37 

0.02 

0.89 

0.03 

1.17 

0.06 

0.41 

0.03 

0.76 

0.03 

1.16 

0.06 

0.47 

0.03 

0,69 

0.03 

0.00 

0.00 

0.00 

0.00 

0.09 

0.02 

0.06 

0.01 

Gtobal 


CPTV 
HCPCS2 


000 
000 
000 
000 
000 
000 
000 
000 
000 

zzz 
zzz 
zzz 

XXX 
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XXX 
XXX 
XXX 
000 
000 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


93770  .. 
93784  .. 
93786  .. 
93788  .. 
93790  .. 
93797  .. 
93796  .. 
93799  .. 
93799  .. 
93799  .. 
93875  .. 
93875  . 
93875  . 
93880  . 
93880  . 
93880  . 
93882  . 
93882  . 
93882  . 
93886  . 
93886  . 
93886  . 
93888  . 
93888  . 
93888  . 
93922  . 
93922  . 

93922  . 

93923  . 
93923  . 

93923  . 

93924  . 
93924  . 

93924  . 

93925  . 
93925  . 

93925  . 

93926  . 
93926  . 
93926  . 
93930  . 
93930  . 
93930 
93931 
93931 
93931 
93965 
93965 
93965 
93970 
93970 
93970 
93971 
93971 
93971 
93975 
93975 
93975 
93976 
93976 
93976 
93978 
93978 
93978 
93979 
93979 
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Descriptk>n 


B 

A 

A 

N 

A 

A 

A 
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C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
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A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Measure  venous  pressure  .. 
Ambulatory  BP  monitoring  .. 
Ambulatory  BP  recording  .... 

Ambulatory  BP  analysis 

Review/report  BP  recording 

Cardiac  rehab  

Cardiac  rehab/nwrutor  

Cardk>vascular  procedure  ... 
Cardtovascular  procedure  ... 
Cardiovascular  procedure  ... 

Extracranial  study  

Extracranial  study  

Extracranial  study  

Extracranial  study  

Extracranial  study  

Extraaanial  study  

Extracranial  study  

Extracranial  study  

Extracranial  study  

Intracranial  study 

Intracranial  study 

Intracranial  study 

Intracranial  study 

Intracranial  study 

Intracranial  study 

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Lower  extremity  study 

Lower  extremity  study 

Lower  extremity  study 

Lower  extremity  study 

Lower  extremity  study 

Lower  extremity  study 

Upper  extremity  study 

Upper  extremity  study 

Upper  extremity  study 

Upper  extremity  study 

Upper  extremity  study 

Upper  extremity  study 

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Extremity  study  

Vascular  study  

Vascular  study  

Vascular  study  

Vascular  study  

Vascular  study  

Vascular  study  

Vascular  study  

Vascular  study  

Vascular  study  

Vascular  study  

Vascular  study  


Physkaan 
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Facility 
PE  RVUs 


Non- 
Facility 
PE  RVUs 


0.00 

0.17 

0.00 

0.00 

0.17 

0.18 

0.28 

0.00 

0.00 

0.00 

0.22 

0.22 

0.00 

0.60 

0.60 

0.00 

0.40 

0.40 

0.00 

0.94 

0.94 

0.00 

0.62 

0.62 

0.00 

0.25 

0.25 

0.00 

0.45 

0.45 

0.00 

0.50 

0.50 

0.00 

0.58 

0.58 

0.00 

0.39 

0.39 

0.00 

0.46 

0.46 

0.00 

0.31 

0.31 

0.60 

0.35 

0.35 

0.00 

0.68 

0.68 

0.00 

0.45 

0.45 

0.00 

1.80 

1.80 

0.00 

1.21 

1.21 

0.00 

0.65 

0.65 

0.00 

0.44 

0.44 


NA 
NA 
NA 

0.00 

0.06 

0.07 

0.11 

0.00 

OJOO 

0.00 
NA 

0.08 
NA 
NA 

0.21 
NA 
NA 

0.14 
NA 
NA 

0.38 
NA 
NA 

0.23 
NA 
NA 

0.09 
NA 
NA 

0.16 
NA 
NA 

0.17 
NA 
NA 

0.20 
NA 
NA 

0.13 
NA 
NA 

0.16 
NA 
NA 

0.11 

NA 

NA 

0.12 

NA 

NA 

0.24 

NA 

NA 

0.15 

NA 

NA 

0.62 

NA 

NA 

0.41 

NA 

NA 

0.23 

NA 

NA 

0.16 


Mal- 

Practrce 

RVUs 


0.03 

1.06 

1.00 

0.00 

0.06 

0.34 

0.44 

0.00 

0.00 

0.00 

1.71 

0.08 

1.63 

4.60 

0.21 

4.39 

3.24 

0.14 

3.10 

5.01 

0.38 

4.63 

3.44 

0.23 

3.21 

2.38 

0.09 

2.29 

2.89 

0.16 

2.74 

4.07 

0.17 

3.90 

4.53 

0.20 

4.33 

3.36 

0.13 

3.22 

4.50 

0.16 

4.34 

3.29 

0.11 

3.18 

1.99 

0.12 

1.86 

4.69 

0.24 

4.45 

3.74 

0.15 

3.59 

6.37 

0.62 

5.75 

4.67 

0.41 

4.26 

4.39 

0.23 

4.17 

3.15 

0.16 


0.01 

0.02 

0.01 

0.00 

0.01 

0.01 

0.01 

0.00 

0.00 

0.00 

0.10 

0.01 

0.09 

0.33 

0.04 

0.29 

0.22 

0.04 

0.18 

0.37 

0.05 

0.32 

0.26 

0.04 

0.22 

0.13 

0.02 

0.11 

0.22 

0.04 

0.18 

0.26 

0.05 

0.21 

0.33 

0.04 

0.29 

0.22 

0.03 

0.19 

0.34 

0.03 

0.31 

0.22 

0.02 

0.20 

0.12 

0.02 

0.10 

0.38 

0.05 

0.33 

0.25 

0.03 

0.22 

0.47 

0.11 

0.36 

0.31 

0.06 

0.25 

0.36 

0.05 

0.31 

0.24 

0.04 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
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XXX 
XXX 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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I  oopyn^M  2001  Anwtcsn  MsdICfll  AMOCMIon.  M  RlQ^Mi 
M0011 


AppacMI*  FARS«FARS  Apply. 


RMrtv*  VakM  UnlH. 


'  OPT  codas  and  descriptions  only  are  ccpyrigW  2001  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/OFARS  Apply. 
'Copyright  1994  Amencan  Dental  Association  All  nghts  resenred  (D0110-D9999). 
3 +lndicatas  RVUs  are  not  use  tor  Medicate  payments. 
*  PE  RVUs  >  Practice  Expense  Relative  Value  Units 


43996 


Federal  Register /Vol.  67,  No.  125 /Friday,  June  28.  2002  /  Proposed  Rules 


Federal  Register /Vol.  67,  No.  125 /Friday,  June  28,  2002  /  Proposed  Rules 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


43997 

— s 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


93979 
93980 
93980 
93980 
93981 
93981 
93981 
93990 
93990 
93990 
94010 
94010 
94010 
94014 
94015 
94016 
94060 
94060 
94060 
94070 
94070 
94070 
94150 
94150 
94150 
94200 
94200 
94200 
94240 
94240 
94240 
94250 
94250 
94250 
94260 
94260 
94260 
94350 
94350 
94350 
94360 
94360 
94360 
94370 
94370 
94370 
94375 
94375 
94375 
94400 
94400 
94400 
94450 
94450 
94450 
94620 
94620 
94620 
94621 
94621 
94621 
94640 
94642 
94650 
94651 
94652 
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TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Description 


<  CPT  codM  and  d— crlpllont  only 
>CopyilgM  1994  Amaitcan  DanW 
>  ♦ImfcalM  RVlta  ar*  not  UM  tor 
«PE  RVIM  •  PracHc*  Expanaa 


Vascular  study  

Penile  vascular  study 

Penile  vascular  study 

Penile  vascular  study 

Penile  vascular  study 

Penile  vascular  study 

Penile  vascular  study 

Dopptof  flow  testir)g 

Doppler  flow  testir>g  , 

Doppler  flow  testing  

Breathing  capacity  test  

Breattiing  capacity  test 

Breathing  capacity  test  

Patient  recorded  spirontetry 

Patient  recorded  spirometry 

Review  patient  spirometry  

Evaluation  of  wheezing 

Evaluation  of  wheezing 

Evaluation  of  wheezing 

Evaluation  of  wheezing 

Evaluation  of  wheezing 

Evaluation  of  wheezing 

Vital  capacity  test 

Vital  capacity  test 

Vital  capacity  test ;. 

Lung  function  test  (MBC/MW) 
Lung  function  test  (MBC/MW) 
Lung  function  test  (MBC/MW) 

Residual  lung  capacity 

Residual  lung  capacity 

Residual  lung  capacity 

Expired  gas  collection 

Expired  gas  collection 

Expired  gas  collection 

Thoracic  gas  volume 

Thoracic  gas  volume 

Thoracic  gas  volume 

Lung  nitrogen  washout  curve  ., 
Lung  nitrogen  washout  curve  ., 
Lung  nitrogen  washout  curve  .. 

Measure  airflow  resistance 

Measure  airflow  resistance 

Measure  airflow  resistance 

Breath  ainway  closing  volume  .. 
Breath  ainway  closing  volume  .. 
Breath  ainway  closing  volume  .. 
Respiratory  flow  vdunw  loop  .. 
Respiratory  flow  volume  loop  .. 
Respiratory  flow  vdunw  loop  .. 
C02  breathing  response  cunm 
C02  breathing  response  curve 
C02  breathing  response  curve 

Hypoxia  response  curve 

Hypoxia  response  curve 

Hypoxia  response  curve 

Pulmonary  stress  test/simple  ... 
Pulmonary  stress  test/simple  ... 
Pulmonary  stress  test/simple  .. 

Pulm  stress  test/complex 

Pulm  stress  test/complex 

Pulm  stress  test/complex 

Airway  inhalation  treatment  

Aerosol  inhalation  treatment  .... 

Pressure  breathing  (IPPB) 

Pressure  breathing  (IPPB) 

Pressure  breathing  (IPPB) 


copyrtgM  2001  Amartcan  Madtoai  AaaodMton.  M  ngMi 
AaaocMon.  M  rtgMa  raaacvad  (001 10-09999). 
pcynisnts. 
ValuaUntti. 
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0.00 
1.25 
1.25 
0.00 
0.44 
0.44 
0.00 
0.2S 
OJtS 
0.00 
0.17 
0.17 
0.00 
0.52 
0.00 
0.52 
0.31 
0.31 
0.00 
0.60 
0.60 
0.00 
0.07 
0.07 
0.00 
0.11 
0.11 
0.00 
0.26 
0.26 
0.00 
0.11 
0.11 
0.00 
0.13 
0.13 
0.00 
0.26 
0.26 
0.00 
0.26 
0.26 
0.00 
0.26 
0.26 
0.00 
0.31 
0.31 
0.00 
0.40 
0.40 
0.00 
0.40 
0.40 
0.00 
0.64 
0.64 
0.00 
1.42 
1.42 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Facility 
PE  RVUs 


NA 
NA 

0.42 
NA 
NA 

0.15 
NA 
NA 

0.09 
NA 
NA 

0.05 
NA 
NA 
NA 

0.17 
NA 

0.10 
NA 
NA 

0.19 
NA 
NA 

0.03 
NA 
NA 

0.03 
NA 
NA 

0.08 
NA 
NA 

0.03 
NA 
NA 

0.04 
NA 
NA 

0.08 
NA 
NA 

0.08 
NA 
NA 

0.08 
NA 
NA 

0.10 
NA 
NA 

0.13 
NA 
NA 

0.12 
NA 
NA 

0.20 
NA 
NA 

0.45 
NA 
NA 

0.00 
NA 
NA 
NA 


Non- 

FadHty 

PE  RVUs 


2.99 
4.76 
0.42 
4.34 
4.69 
0.15 
4.54 
3.18 
0.09 
3.09 
0.85 
0.05 
0.79 
0.17 
0.00 
0.17 
1.47 
0.10 
1.37 
4.10 
0.19 
3.92 
0.64 
0.03 
0.61 
0.61 
0.03 
0.58 
1.83 
0.08 
1.75 
0.66 
0.03 
0.63 
0.53 
0.04 
0.49 
1.90 
0.08 
1.81 
0.55 
0.08 
0.46 
1.92 
0.08 
1.84 
0.84 
0.10 
0.54 
0.87 
0.13 
0.74 
0.67 
0.12 
0.55 
2.23 
0.20 
2.03 
2.14 
0.45 
1.69 
0.69 
0.00 
0.65 
0.60 
0.83 


Practice 
RVUs 


0.20 
0.35 
0.07 
0.28 
0.28 
0.02 
0.26 
0.21 
0.02 
0.19 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.06 
0.01 
0.05 
0.10 
0.02 
0.08 
0.02 
0.01 
0.01 
0.03 
0.01 
0.02 
0.05 
0.01 
0.04 
0.02 
0.01 
0.01 
0.04 
0.01 
0.03 
0.04 
0.01 
0.03 
0.06 
0.01 
0.05 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.06 
0.01 
0.05 
0.04 
0.02 
0.02 
0.10 
0.02 
0.08 
0.13 
0.05 
0.08 
0.02 
0.00 
0.02 
0.02 
0.06 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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XXX 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPTV 
HCPCS2 


94656  .. 

94657  .. 
94660  .. 
94662  .. 

94664  .. 

94665  .. 

94667  .. 

94668  .. 
94680  .. 
94680  . 

94680  . 

94681  . 
94681  . 
94681  . 
94690  . 
94690  . 
94690  . 
94720  . 
94720  . 
94720  . 
94725  . 
94725  . 
94725  . 
94750  . 
94750  . 
94750  . 

94760  . 

94761  . 

94762  . 
94770  . 
94770  . 
94770  . 
94772  . 
94772  . 
94772  . 
94799  . 
94799  . 
94799  . 
95004  . 
95010  . 
95015  . 
95024  . 

95027  . 

95028  . 
95044  . 
95052 

90U90   . 

95060 
95065 
95070 
95071 
95075 
95078 
95115 
95117 
95120 
95125 
95130 
95131 
95132 
95133 
95134 
95144 
95145 
95146 
95147 


MOD 
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26 
TC 


26 
TC 


26 
TC 


26 
TC 
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Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

T 

T 

A 

A 

A 

A 

C 

C 

C 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
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Description 


Initial  ventilator  mgmt 

Continued  ventilator  mgmt 

Pos  airway  pressure,  CPAP  , 

Neg  press  ventilation,  cnp  

Aerosol  or  vapor  inhalations 

Aerosol  or  vapor  inhalations 

Chest  wall  manipulation 

Chest  wall  manipulation 

Exhaled  air  analysis,  o2 

Exhaled  air  analysis,  o2 

Exhaled  air  analysis,  o2 

Exhaled  air  analysis,  o2/co2 

Exhaled  air  analysis,  o2/co2 

Exhaled  air  analysis,  o2/co2 

Exhaled  air  analysis 

Exhaled  air  analysis 

Exhaled  air  analysis 

Monoxide  diffusing  capacity 

Monoxide  diffusing  capacity 

Monoxide  diffusirig  capacity 

Membrane  diffusion  capacity 

Membrane  diffusion  capacity 

Membrane  diffusion  capacity 

Pulmonary  compliance  study 

Pulmonary  compliance  study 

Pulmonary  compliance  study 

Measure  blood  oxygen  level 

Measure  blood  oxygen  level 

Measure  blood  oxygen  level 

Exhaled  carbon  dioxide  test  

Exhaled  caitx>n  dioxide  test  

Exhaled  cartx>n  dioxide  test  

Breath  recording,  infant  

Breath  recording,  infant  

Breath  recording,  infant  

Pulmonary  service/procedure  .... 
Pulmonary  service/procedure  .... 
Pulmonary  service/procedure  .... 

Allergy  skin  tests 

Sensitivity  skin  tests 

Sensitivity  skin  tests 

Allergy  skin  tests 

Skin  end  point  titratton 

Allergy  skin  tests 

Allergy  patch  tests  

Photo  patch  test 

Photosensitivity  tests  

Eye  allergy  tests  

Nose  allergy  test 

Bronchial  allergy  tests 

Bronchial  allergy  tests 

Ingestkxi  challenge  test 

Provocative  testing 

Immunotherapy,  one  injectkNi .... 

Immunotherapy  injectkms 

Immunotherapy,  one  injection  .... 
Immunotherapy,  many  antigens 
Immunotherapy,  insect  venom  .. 
Immunotherapy,  insect  verK>ms 
Immunotherapy,  insect  venoms 
Immunotherapy,  insect  venoms 
tmmurwtherapy,  insect  venoms 

Antigen  therapy  sennces  

Antigen  therapy  sennces  

Antigen  ttierapy  servtees  

Antigen  therapy  sennces  
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Facility 
PE  RVUs 


1.22 

0.83 

0.76 

0.76 

0.00 

0.00 

0.00 

0.00 

0.26 

0.26 

0.00 

0.20 

0.20 

0.00 

0.07 

0.07 

0.00 

0.26 

0.26 

0.00 

0.26 

0.26 

0.00 

0.23 

0.23 

0.00 

0.00 

0.00 

0.00 

0.15 

0.15 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.15 

0.15 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.95 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.06 

0.06 

0.06 

0.06 


Non- 
Facility 
PE  RVUs 


0.33 

0.26 

0.24 

0.24 

NA 

NA 

NA 

NA 

NA 

0.09 

NA 

NA 

0.07 

NA 

NA 

0.02 

NA 

NA 

0.08 

NA 

UA 

0.08 

NA 

NA 

0.07 

NA 

NA 

NA 

NA 

NA 

0.04 

NA 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

0.06 

0.06 

NA 

NA 

NA 

r^A 

NA 

NA 

NA 

NA 

NA 

NA 

0.40 

NA 

NA 

NA 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.02 

0.02 

0.03 

0.02 


Mal- 

Practk» 

RVUs 


Gtobal 


NA 

0.06 

XXX 

NA 

0.03 

XXX 

0.66 

0.03 

XXX 

NA 

0.02 

XXX 

0.51 

0.03 

XXX 

0.52 

0.04 

XXX 

0.80 

0.04 

XXX 

0.70 

0.02 

XXX 

1.84 

0.06 

XXX 

0.09 

0.01 

XXX 

'^1.76 

0.05 

XXX 

2.45 

0.11 

XXX 

0.07 

0.01 

XXX 

2.38 

0.10 

XXX 

2.06 

0.04 

XXX 

0.02 

0.01 

XXX 

2.04 

0.03 

XXX 

1.50 

0.06 

XXX 

0.08 

0.01 

XXX 

1.42 

0.05 

XXX 

2.51 

0.11 

XXX 

0.08 

0.01 

XXX 

2.42 

0.10 

XXX 

2.04 

0.04 

XXX 

0.07 

0.01 

XXX 

1.97 

0.03 

XXX 

0.09 

0.02 

XXX 

0.16 

0.05 

XXX 

0.71 

0.06 

XXX 

1.64 

0.07 

XXX 

0.04 

0.01 

XXX 

1.60 

0.06 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

0.10 

0.01 

XXX 

0.44 

0.01 

XXX 

0.38 

0.01 

XXX 

0.15 

0.01 

XXX 

0.15 

0.01 

XXX 

0.24 

0.01 

XXX 

0.21 

0.01 

XXX 

0.26 

0.01 

XXX 

0.18 

0.01 

XXX 

0.36 

0.02 

XXX 

0.21 

0.01 

XXX 

2.36 

0.02 

XXX 

3.02 

0.02 

XXX 

0.83 

0.03 

XXX 

0.26 

0.02 

XXX 

0.40 

0.02 

000 

0.52 

0.02 

000 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

0.25 

0.01 

000 

0.48 

0.01 

000 

0.60 

0.01 

000 

0.83 

0.01 

000 

FARS«FAnSA«lly. 
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95148 
95149 
95165 
95170 
95180 
95199 
95250 
95805 
95805 
95805 
95806 
95806 
95806 
95807 
95807 
95807 
95808 
95806 
95806 
95810 
95810 
95810 
95811 
95811 
95811 
95812 
95812 
95812 
95813 
95813 
95813 
95816 
95816 
95816 
95819 
95819 
95819 
95822 
95822 
95822 
95824 
95824 
95824 
95827 
95827 
95827 
95829 
95829 
95829 
95830 
95831 
95632 
95633 
95834 
95851 
95852 
95657 
95656 
95858 
95858 
95860 
95860 
95860 
95661 
95861 
96861 
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26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
K 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


usscnpnon 


Antigan  therapy  servioaa  

Antigen  therapy  services  

Antigen  ttierapy  services  

Antigen  therapy  services  

Rapid  desensitization 

Allergy  inwnunology  services  

QKiOOse  monitoring,  cont  

Multiple  steep  latency  test  

Multiple  sleep  latency  test  

Multiple  sleep  latency  test  

Sleep  study,  unattended 

Sleep  study,  urtatlended 

Sleep  study,  unatterxied 

Sleep  study,  atterxted 

Sleep  study,  attended 

Sleep  study,  attended 

Pdysomnography,  1-3 

Polysomrwgraphy.  1-3 

Polysomrwgraphy.  1-3 

Pdysonwography,  4  or  more  .... 
Polysomnography.  4  or  more  .... 
Polysomnography,  4  or  more  .... 

Polyaomnography  w/cpap 

Polysomnography  w/cpap 

Polysomnogiaphy  w/cpap 

Electroencephalogram  (EEQ)  .... 
Electroencephalogram  (EEQ)  .... 
Electroencephalogram  (EEQ)  .... 
Electroencephalogram  (EEQ)  .... 
Electroencephalogram  (EEQ)  .... 
Electroencephalogram  (EEQ)  .... 
Electroencephalogram  (EEQ)  .... 
Electroencephalogram  (EEQ)  .... 
Electfoenoephelogram  (EEQ)  .... 
Electroencephalogram  (EEQ)  .... 
Electroencephalogram  (EEQ)  .... 
Electroencephalogram  (EEQ)  .... 

Sleep  electroencephalogram 

Sleep  electroenoephalogram  

Sleep  electioer>cephalogram  

Electroencephalography  

Elecliuenoephalography  

Electroenoephalography  

Ntgni  eiectroerKepnaiogram 

Night  electroencephalogram 

NigM  electroenoephalogram 

Surgery  electioconicogram 

Surgery  eleciroooflioogram 

Insert  eledrodes  for  EEQ  

Umb  muscle  toeting.  manual  

Hand  muade  testing,  marHial  .... 

Body  muscle  testing,  manual 

Body  muscle  testing,  manual 

Range  of  motion  meesurements 
Range  of  motion  measurements 

Tensilon  lest 

Tensilon  test  A  myogram 

Tensilon  test  &  mvooram 

Tensilon  test  &  myogram 

Muade  tael,  one  Nmb 
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Muade  test,  two  Umba  
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NA 
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0.47 
4.49 
0.00 
0.29 
0.00 
2.79 
0.42 
2.37 

39.60 
2.41 

37.19 
3.51 
0.52 
0.43 
0.59 
0.57 
0.57 
0.47 
0.64 
1.10 
0.69 
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0.47 
0.12 
0.35 
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0.09 
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0.06 
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0.04 
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0.04 
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0.11 
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Description 


Muscle  test,  3  limt>s  

Muscle  test,  3  limbs 

Muscle  test,  3  limbs  

Muscle  test,  4  limbs 

Muscie  test,  4  limbs 

Muscle  test,  4  limbs 

Muscle  test,  head  or  neck  

Muscle  test,  head  or  neck  

Muscle  test,  head  or  neck  

Muscle  test,  head  or  neck  

Muscle  test,  head  or  neck  

Muscle  test,  head  or  neck  

Muscle  test,  thor  paraspinal ... 
Muscle  test,  thor  paraspinal .. 
Muscle  test,  thor  paraspinal ... 
Muscle  test,  nortparaspinal  .... 
Muscle  test,  nonparaspinat  ... 
Muscle  test,  nonparaspinal  ... 
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Muscle  test,  one  fiber  

Muscle  test,  one  fiber  

Limb  exercise  test 

Limb  exercise  test 

Limb  exercise  test 

Motor  nerve  corKhictkxi  test  . 
Motor  nerve  conductkxi  test  . 
Motor  nerve  conductkxi  test  . 
Motor  nerve  conductton  test  . 
Motor  nerve  conductkxi  test  . 
Motor  nerve  conductk>n  test  . 
Sense  nerve  conductkxi  test 
Sense  nerve  conductkxi  test 
Sense  nerve  conductkxi  test 

Intraop  nerve  test  add-on  

Intraop  nerve  test  add-on  

Intraop  nerve  test  add-on  
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Autonomk:  nerv  functkxi  test 
Autonomk:  nerv  functton  test 
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Autonomk:  nerv  function  test 
Autonomic  nerv  functk>n  test 
Autonomk:  nerv  functkxi  test 
Autonomic  nerv  functton  test 
Autonomk:  nerv  functkxi  test 

Somatosensory  testing  

Somatosensory  testing  

Somatosensory  testing  

Somatosensory  testing  

Somatosensory  testing  
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H-reflex  test 

H-reflex  test 

H-reflex  test 
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Neuromuscular  junction  test  

Neuromuscular  junction  lest  

Neuromuscular  junction  test  

Ambulatory  eeg  monitoring  — 

Ambulatory  eeg  monitoring 

Ambulatory  eeg  monitorirtg 

EEG  monitoringMdeorBCord 

eeg  monitorin^vWeoreoord 

EEG  monitoringMdeoiacoid 

EEG  monitoring^oomputer 

EEG  monitortng^compuler 

EEG  monitoring^oompuler 

EEG  monNortn^giving  drugs  .... 
EEG  monMoring/giving  drugs  .... 
EEG  monitorin(^giving  drugs  .... 

EEG  during  surgery  

EEG  during  surgery 

EEG  during  surgery  

Eeg  monitorlrtg,  csMe/radio 

Eeg  monitoring,  cable/radio 

Eeg  monitoring,  cable/radio 

EEG  digital  analysis 

EEG  digital  analysis 

EEG  digital  analysis :. 

EEG  monitoring/function  test  .... 
EEG  monitorirt^hjnclion  test  .... 
EEG  morNte>rin(^Tunction  tost  .... 

Electrode  stimulation,  brain  

Electrode  stimulation,  brain  

Electrode  stimulation,  brain  

Electrode  stim,  brain  add-on 

Electrode  stim,  brain  add-on 

Electrode  stim,  brain  add-on 

Meg.  spontaneous  

Meg.  spontaneous  

Meg.  spontaneous 

Meg.  evoked,  single 

Meg.  evoked,  single 

Meg,  evoked,  single 

Meg.  evoked,  each  addl  

Meg.  evoked,  each  addl  

Meg.  evoked,  each  addl  

Analyze  neurostim.  no  prog 

Analyze  neurostim.  simiiste  ....:... 

Analyze  neurostim.  coniplex 

Analyze  neurostim.  complex 

Crariial  neurostim,  complex  

Cranial  neurostim,  complex  

Neurotognal  procedure 

Motk)n  analysis.  vkJeo/3d  

Motion  test  w/ft  press  meas 

Dynamic  surface  emg  

Dynamic  fine  wire  emg  

Phys  review  of  motk)n  tests 

Psychotogwal  testing  
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Devetopmental  test.  Km  

Devek)pmental  test,  extend 
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96571  . 
96900  . 
96902  . 
96910  . 

96912  . 

96913  . 
96999  . 

97001  . 

97002  . 

97003  . 

97004  . 

97005  . 

97006  . 
97010  . 
97012  . 
97014  . 
97016 
97018  . 
97020 
97022 
97024 
97026 
97028 
97032 
97033 
97034 
97035 
97036 
97039 
97110 
97112 
97113 
97116 
97124 
97139 
97140 
97150 
97504 
97520 
97530 
97532 
97533 
97535 
97537 
97542 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

C 

A 

A 

A 

A 

B 

A 

A 

A 

C 

A 

A 

A 

A 

I 

I 

B 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Chemotherapy,  sc/im  

Intralesional  chemo  admin 

intralesional  chemo  admin 

Chemotherapy,  push  technique  . 
Chemotherapy  Infusion  method  . 
Chemo.  infuse  method  add-on  .. 
Chemo,  infuse  method  add-on  .. 
Chemotherapy,  push  technique  . 
Chemotherapy  infusion  method  . 
Chemo,  infuse  method  add-on  .. 
Chemotherapy  infusion  method  . 

Chemotherapy,  intracavitary  

Chemotherapy,  intracavitary- 

Chemotherapy,  into  CNS 

Pump  refilling,  maintenance  

Pump  refilling,  maintenance  

Chemotherapy  injection  

Provide  chemotherapy  agent 

Chemotherapy,  unspecified  

Photodynamic  tx,  skin 

Photodynamic  tx,  30  min  

Photodynamic  tx,  addl  15  min  ... 

Ultraviolet  light  therapy  

Trichogram 

Photochemottwrapy  with  UV-B  .. 
Photochemotherapy  with  UV-A  .. 
Photochemotherapy,  UV-A  or  B 

Dermatological  procedure 

R  evaluation  

R  re-evaluatk>n 

Ot  evaluation 

Ot  re-evaluation 

Athletic  train  eval 

■Athletic  train  reeval  

Hot  or  cold  packs  therapy  .......... 

Mechanical  traction  therapy  ...... 

Electric  stimulation  therapy 

Vasopneumatic  device  therapy  . 

Paraffin  bath  therapy  

Microwave  therapy 

Whirlpool  therapy  

Diathemrty  treatment  

Infrared  therapy 

Ultraviolet  therapy 

Electrical  stimulatton  

Electric  current  therapy 

Contrast  bath  therapy  

Ultrasound  therapy 

Hydrotherapy 

Physical  therapy  treatment  

Therapeutic  exercises 

Neuromuscular  reeducation 

Aquatk;  therapy/exercises 

Gait  training  therapy  

Massage  therapy  

Physical  medicine  procedure  .... 

Manual  therapy  

Group  therapeutic  procedures  .. 

Orthotk:  training 

Prosttietk:  training  

Therapeutk:  activities  

Cognitive  skills  devetopment  .... 

Sensory  integratkxi  

Self  care  mngment  training 

Community/wori<  reintegratton  .. 
Wheetehair  mngment  training  ... 
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Facility 
PE  RVUs 

Non- 
Facility 
PE  RVUs 

Mai-      1 
Practk» 
RVUs 

Gtobal 

0.00 

NA 

0.14 

0.01 

XXX 

0.52 

0.23 

1.86 

0.02 

000 

0.80 

0.30 

2.48 

0.02 

000 

0.00 

NA 

1.00 

0.05 

XXX 

0.00 

NA 

1.60 

0.07 

XXX 

0.00 

NA 

1.19 

0.06 

/// 

0.00 

NA 

1.38 

0.07 

XXX 

0.00 

NA 

1.29 

0.07 

XXX 

0.00 

NA 

1.27 

0.07 

XXX 

0.00 

NA 

0.50 

0.02 

at 

0.00 

NA 

1.48 

0.07 

XXX 

2.37 

1.06 

8.23 

0.12 

000 

2.20 

1.03 

8.30 

0.07 

000 

1.89 

0.93 

6.60 

0.06 

000 

0.00 

NA 

0.92 

0.05 

XXX 

0.00 

NA 

1.10 

0.05 

XXX 

1.42 

0.55 

4.08 

0.05 

XXX 

0.00 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

NA 

1.65 

0.03 

XXX 

1.10 

0.37 

0.44 

0.04 

ILL 

0.55 

0.20 

0.21 

0.02 

iil 

0.00 

NA 

0.44 

0.02 

XXX 

0.41 

0.16 

0.24 

0.01 

XXX 

0.00 

NA 

1.33 

0.03 

XXX 

0.00 

NA 

1.52 

0.04 

XXX 

0.00 

NA 

2.20 

0.08 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.20 

0.43 

0.55 

0.10 

XXX 

0.60 

0.24 

0.36 

0.04 

XXX 

1.20 

0.32 

0.71 

0.05 

XXX 

0.60 

0.17 

0.69 

0.02 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.06 

NA 

004 

0.01 

XXX 

0.25 

NA 

0.10 

0.01 

XXX 

0.18 

NA 

0.19 

0.01 

XXX 

0.18 

NA 

0.14 

0.01 

XXX 

0.06 

NA 

0.12 

0.01 

XXX 

0.06 

NA 

0.05 

0.01 

XXX 

0.17 

NA 

0.26 

0.01 

XXX 

0.06 

NA 

0.05 

0.01 

XXX 

0.06 

NA 

0.05 

0.01 

XXX 

0.08 

NA 

0.06 

0.01 

XXX 

0.25 

NA 

0.20 

0.01 

XXX 

0.26 

NA 

0.36 

0.02 

XXX 

0.21 

NA 

0.14 

0.01 

XXX 

0.21 

NA 

0.08 

0.01 

XXX 

0.28 

NA 

0.34 

0.01 

XXX 

0.20 

NA 

0.08 

0.01 

XXX 

0.45 

NA 

025 

0.03 

XXX 

0.45 

NA 

0.28 

0.02 

XXX 

0.44 

NA 

0.32 

0.03 

XXX 

0.40 

NA 

0.21 

0.02 

XXX 

0.35 

NA 

0.21 

0.01 

XXX 

0.21 

NA 

0.21 

0.01 

XXX 

0.43 

NA 

0.23 

0.02 

XXX 

0.27 

NA 

0.19 

0.02 

XXX 

0.45 

NA 

0.25 

0.03 

XXX 

0.45 

NA 

0.21 

0.02 

XXX 

0.44 

NA 

0.43 

0.02 

XXX 

0.44 

NA 

0.16 

0.01 

XXX 

0.44 

NA 

0.21 

0.01 

XXX 

0.45 

NA 

0.34 

0.02 

XXX 

0.45 

NA 

0.20 

0.01 

XXX 

0.45 

NA 

0.22 

0.01 

XXX 

<  OPT  codM  and  tmttttdtium  oitf 
>Ca(iyftght  1994  Anwtcwi  OwMal 
»  ♦Indie  ■!■■  RVU«  ar*  not  UM  tor 
«PE  RVU*  •  Pradio*  EJipOTM 


oopyrtQ^  2001 
AMOdMon.  M  rtgN* 


Madtoai  AMOdaHon.  M  RigMi  Oaaarvad.  AppteaUa  FARS/Df ARS  Apply. 
(D0110-O9999) 


RataNM  Vahia  Unlla. 


'  OPT  codas  and  dascnplions  only  are  copyright  2001  American  Medical  Association.  AN  Rights  Reserved.  Applicable  FARSrtJFARS  Apply. 
'Copyright  1 994  American  Dental  Association.  All  rights  reseived  (00110-09999). 
>  f-lndicatas  RVUs  are  not  use  lor  Medicate  payments. 
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CPTV 
HCPCS2 


97545 
97546 
97601 
97602 
97703 
97750 
97780 
97781 
97799 
97802 
97803 
97804 
98925 
98926 
98927 
98928 
98929 
98940 
98941 
98942 
98943 
99000 
99001 
99002 
99024 
99025 
99050 
99052 
99054 
99056 
99058 
99070 
99071 
99075 
99078 
99060 
99062 

99090 

99091 
99100 
99116 
99135 
99140 
99141 
99142 
99170 
99172 
99173 
99175 
99183 
99185 
99186 
99190 
99191 
99192 
99195 
99199 
99201 
99202 
99203 
99204 
99205 
99211 
99212 
99213 
99214 


MOO 


Status 


R 
R 
A 

B 
A 
A 
N 
N 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
9 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
N 
B 
B 
C 
B 
B 
B 
B 
B 
B 
B 
B 
A 
N 
N 
A 
A 
A 
A 
X 
X 
X 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Work  hardening 

Work  hardening  add-on  

Wound(s)  care,  selective  

Wour)d<s)  care  non-selective  . 

Prosthetic  checkout 

Physicai  performance  test  

Acupuncture  w/o  stimul 

Acupuncture  w/stimui 

Physical  medkarte  procedure  . 

Medical  nutritkm,  indiv,  in  

Med  nutritmn,  indiv,  subseq  ... 

Medk:al  nutritkm,  group  

Osteopathk;  manipulatkm  

Osteopathk:  martifxjlatnn  , 

Osteopathk:  manipulatton 

Osteopathk;  manipulatkm  , 

Osteopathk:  manipulatkxi  ....... 

Chiropractk:  manipuiatkm 

ChiropractK  manipulatran 

CNropractk:  manipulatkxi 

CNropractic  manipuiatkxi 

Specimen  handHr^  

SfMCimen  harvfing  

Devwe  handling  

'Postop  tolk>w-up  visit 

Initial  surgk:al  evakiatkxi 

Medttal  servwes  after  hrs 

Medical  servwes  at  night  

Mednal  serves.  urHJSual  hrs  ... 
Norvoffice  medical  services  .... 

Offwe  emergency  care 

Special  supplies 

Patient  educatfon  materials  .... 

Medical  testimony  

Group  health  educatkxt  

Special  reports  or  forms  

Unusual  physcian  travel 

Computer  data  artalysis 

Collecl/review  data  from  pi 

Special  anesthesia  service  .... 
Anestttesia  with  hypothermia  . 
Special  anesthesia  procedure 

Emergency  anesthesia  

Sedatnn,  iv/im  or  inhalartt 

Sedatkxi.  oral/rectaUiasal  

Arwgenital  exam,  chikf 

Ocular  functkxi  scraen 

Visual  acwty  screen , 

Inductkm  of  vomiting 

HypertMtfk:  oxygen  therapy 

Regk)nal  hypoHwrmia- 

Total  body  hypotfwrmia  

Special  pump  service* 

Special  pump  services 

Special  pump  services 

Pttlebotomy  , 

Special  service/proc/report  ..... 

Office/outpatient  visit  new 

Office/outpatient  visit,  new 

Office/outpatient  visit,  new 

Office/outpatient  visit,  new 

OffKa/outpatient  visit,  new 

Offtee/outpatient  visit,  est 

Offk»/outpatient  visit,  est 

Offwe/outpatient  visit,  est 

Offwa/outpatient  visit,  est 


Physician 
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0.00 
0.00 
0.50 
0.00 
0.25 
0.45 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.45 
0.65 
0.87 
1.03 
1.19 
0.45 
0.65 
0.87 
0.40 
0.00 
0.00 
O.M 
0.00 
0.00 
0.00 
O.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.80 
0.60 
1.75 
0.00 
0.00 
0.00 
2.34 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.45 
0.88 
1.34 
2.00 
2.67 
0.17 
0.45 
0.67 
1.10 


Facility 
PERVUs 


0.00 
0.00 
NA 
0.00 
NA 
NA 
0.00 
0.00 
0.00 
NA 
NA 
NA 
0.15 
0.26 
0.30 
0.35 
0.38 
0.13 
0.18 
0.24 
ai5 
0.00 
O.W 
O.X 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.38 
0.30 
0.53 
0.00 
0.00 
NA 
0.74 
NA 
NA 
0.00 
0.00 
0.00 
NA 
0.00 
0.16 
0.32 
0.49 
0.73 
0.95 
0.06 
0.16 
0.24 
0.40 


Non- 
Facility 
PERVUs 


0.00 
0.00 
0.66 
0.00 
0.42 
0.24 
0.00 
0.00 
0.00 
0.49 
0.49 
0.19 
0.37 
0.44 
0.51 
0.58 
0.64 
0.24 
0.30 
0.36 
0.34 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
2.13 
1.24 
1.96 
0.00 
0.00 
1.44 
NA 
0.66 
1.84 
0.00 
0.00 
0.00 
0.46 
0.00 
0.46 
0.75 
1.00 
1.48 
1.76 
0.37 
0.51 
0.68 
1.02 


Mai- 

Practk:e 

RVUs 


0.00 
0.00 
0.04 
0.00 
0.02 
0.02 
0.00 
0.00 
0.00 
0.01 
0.01 
0.01 
0.01 
0.02 
0.03 
0.03 
0.04 
0.01 
0.02 
0.03 
0.01 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.04 
0.03 
0.07 
0.00 
0.00 
0.08 
0.12 
0.03 
0.37 
0.00 
0.00 
0.00 
0.02 
0.00 
0.02 
0.05 
0.06 
0.10 
0.12 
0.01 
0.02 
0.03 
0.04 


Gk)bal 


CPTV 
HCPCS2 


XXX 
ZZZ 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
XXX 
XXX 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


99215  .. 

99217  .. 

99218  .. 

99219  .. 

99220  .. 

99221  . 

99222  . 

99223  . 

99231  . 

99232  . 

99233  . 

99234  . 

99235  . 

99236  . 

99238  . 

99239  . 

99241  . 

99242  . 

99243  . 

99244  . 

99245  . 

99251  . 

99252  . 

99253  . 

99254  . 

99255  . 

99261  . 

99262  . 

99263  . 

99271  . 

99272  . 

99273  . 

99274  . 

99275  . 

99281  . 

99282  . 

99283  . 

99284  . 
99285 
99288  . 
99289 
99290 
99291 
99292 
99295 
99296 
99297 
99298 
99301 
99302 
99303 
99311 
99312 
99313 
99315 
99316 
99321 
99322 
99323 
99331 
99332 
99333 
99341 
99342 
99343 
99344 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

I 

I 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriptk)n 


Offne/outpatient  visit,  est 

Ot)servatk>n  care  discharge  ... 

Ot)sefvatkxi  care 

Observatkm  care 

Ot)servatkxi  care 

Initial  hospital  care 

Initial  hospital  care 

Initial  hospital  care 

Subsequent  hospital  care  ...... 

Sut>sequent  hospital  care  

Sutjsequent  hospital  care  .<.... 

Observ/hosp  same  date 

Ot>serv/hosp  same  date 

Ot>serv/hosp  same  date  ......... 

Hospital  discharge  day  

Hospital  disctutrge  day  

Offk»  consultatton  

Offne  consultatton  

Offk»  consultatkm  

OffKe  consultatfon  

Offne  consultatkw  

Initial  Inpatient  consult  

Initial  Inpatient  consult  

Initial  inpatient  consult  ..'. 

Initial  Inpatient  consult  

Initial  Inpatient  consult  

Follow-up  Inpatient  consult  ... 

Folk>w-up  inpatient  consult  ... 

Follow-up  Inpatient  consult  ... 

Confirmatory  consultation  

Confimiatory  consultatkxi  

Confirmatory  consultatkm  

Confirmatory  consultatkm  

Confirmatory  consultatkxi  

Emergency  dept  visit  

Emergency  dept  visit  

EmergerKy  dept  visit  

Emergency  dept  visit  

Emergency  dept  visit  

Direct  advanced  life  support  . 

R  transport,  30-74  min  

Pt  transport,  addl  30  mIn  

Critical  care,  first  hour 

Critk:al  care,  add!  30  min 

Neonatal  critk»l  care  

Neonatal  critk»l  care  

Neonatal  critk:al  care  

Neonatal  critk^l  care  

Nursing  facility  care  

Nursing  facility  care  

Nursing  facility  care  

Nursing  fac  care,  subseq 

Nursing  fac  care,  subseq 

Nursing  fac  care,  subseq 

Nursing  fac  discharge  day  .... 

Nursing  fac  discharge  day  .... 

Rest  home  visit,  new  patient 

Rest  home  visit,  new  patient 

Rest  home  visit,  new  patient 

Rest  home  visit,  est  pat  

Rest  home  visit,  est  pat  

Rest  home  visit,  est  pat 

Home  visit,  new  patient  

Home  visit,  new  patient  

Home  visit,  new  patient  

Home  visit,  new  patient  
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Facility 
PE  RVUs 


Non- 
Facility 
PE  RVUs 


Mai- 

Practwe 

RVUs 


Gk)bal 


1.77 

0.64 

1.32 

0.07 

XXX 

1.28 

0.44 

NA 

0.05 

XXX 

1.28 

0.44 

NA 

0.05 

XXX 

2.14 

0.73 

NA 

0.06 

XXX 

2.99 

1.03 

NA 

0.11 

XXX 

1.28 

0.46 

NA 

0.05 

XXX 

2.14 

0.75 

NA 

0.08 

XXX 

2.99 

1.05 

NA 

0.10 

XXX 

0.64 

0.23 

NA 

0.02 

XXX 

1.06 

0.38 

NA 

0.03 

XXX 

1.51 

0.53 

NA 

0.05 

XXX 

2.56 

0.89 

NA 

0.11 

XXX 

3.42 

1.18 

NA 

0.13 

XXX 

4.27 

1.48 

NA 

0.17 

XXX 

1.28 

0.50 

NA 

0.04 

XXX 

1.75 

0.69 

NA 

0.05 

XXX 

0.64 

0.22 

0.61 

0.04 

XXX 

1.29 

0.47 

1.00 

0.09 

XXX 

1.72 

0.65 

1.34 

0.10 

XXX 

2.58 

0.95 

1.78 

0.13 

XXX 

3.43 

1.26 

2.23 

0.16 

XXX 

0.66 

0.25 

NA 

0.04 

XXX 

1.32 

0.51 

NA 

0.08 

XXX 

1.82 

0.70 

NA 

0.09 

XXX 

2.64 

1.00 

NA 

0.11 

XXX 

3.65 

1.36 

NA 

0.15 

XXX 

0.42 

0.16 

NA 

0.02 

XXX 

0.85 

0.31 

NA 

0.03 

XXX 

1.27 

0.46 

NA 

0.04 

XXX 

0.45 

0.16 

0.65 

0.03 

XXX 

U.84 

0.32 

0.88 

0.06 

XXX 

1.19 

0.45 

1.06 

0.07 

XXX 

1.73 

0.65 

1.38 

0.09 

XXX 

2.31 

0.84 

1.63 

0.10 

XXX 

0.33 

0.09 

NA 

0.02 

XXX 

0.55 

0.15 

NA 

003 

XXX 

1.24 

0.32 

NA 

0.08 

XXX 

1.95 

0.49 

NA 

0.12 

XXX 

3.06 

0.74 

NA 

0.19 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

ZZZ 

4.00 

1.31 

1.57 

0.14 

XXX 

2.00 

0.65 

0.85 

0.07 

/// 

16.00 

4.84 

NA 

0.70 

XXX 

8.00 

2.62 

NA 

0.23 

XXX 

4.00 

1.34 

NA 

0.12 

XXX 

2.75 

0.94 

NA 

0.10 

XXX 

1.20 

0.42 

0.69 

0.04 

XXX 

1.61 

0.56 

0.97 

0.05 

XXX 

2.01 

0.69 

1.19 

0.06 

XXX 

0.60 

0.21 

0.49 

0.02 

XXX 

1.00 

0.34 

0.67 

0.03 

XXX 

1.42 

0.49 

0.86 

0.04 

XXX 

1.13 

0.39 

0.72 

0.04 

XXX 

1.50 

0.52 

0.92 

0.05 

XXX 

0.71 

NA 

0.45 

0.02 

XXX 

1.01 

NA 

0.69 

0.03 

XXX 

1.28 

NA 

0.92 

0.04 

XXX 

0.60 

NA 

0.47 

0.02 

XXX 

0.80 

NA 

0.58 

0.03 

XXX 

1.00 

NA 

0.71 

0.03 

XXX 

1.01 

NA 

0.55 

0.05 

XXX 

1.52 

NA 

0.85 

0.05 

XXX 

2.27 

NA 

1.27 

0.07 

XXX 

3.03 

NA 

1.55 

0.10 

XXX 

'  CPT  oedw  and  d»icnpBom  orty 
>Capyiighi  1994  Anwclcan  Omim 
* +ln(lcalM  RVU«  ara  not  uM  tor 
«PE  RVUt  •  Praolca  ExfMnM 


copyrtsM  2001  AiiNdcan  Madtoal  AancMlan.  Al  nghM  RMWvad.  ApplciH*  FARS/DFARS  Apply. 
AaaocMlon.  Al  rtghti  rvMivad  (P0110-O9M0). 
psyvnsnli. 
VatoUnM. 


'  CPT  codes  and  dascnptions  only  ara  copynght  2001  Amarican  Madical  Association.  All  Rights  Resented  Applicabia  FARS/DFARS  Apply. 
'Copyrtght  1994  Amencan  Dental  Association  All  nghts  resarved  (D0110-O9999). 
'  +lndicatas  RVUs  are  not  use  for  Medicate  payments. 
••  PE  RVUs  »  Practice  Expense  Relative  Value  Units 
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CF»TV 
HCPCS2 


99345 
99347 
99348 
99349 
99350 
99354 
99355 
99356 
99357 
99358 
99359 
99360 
99361 
99362 
99371 
99372 
99373 
99374 
99375 
99377 
99378 
99379 
99380 
99381 
99382 
99383 
99384 
99385 
99386 
99387 
99391 
99392 
99393 
99394 
99395 
99396 
99397 
99401 
99402 
99403 
99404 
.99411 
99412 
99420 
99429 
99431 
99432 
99433 
99435 
99436 
99440 
99450 
99455 
99456 

99500 
99501 
99502 
99503 
99504 
99505 
99506 
99507 
99508 
wouv 
99510 


MOO 


Status 


Description 


Home  visit,  new  patient  

Home  visit,  est  patient 

Home  visit,  est  patient 

Home  visit,  est  patient  

Home  visit,  est  patient  

Prolonged  service,  office  

Prolonged  service,  office  

Prolonged  service,  inpatient  .. 
Prolonged  service,  inpatient  .. 
Prolonged  serv,  w/o  contact  .. 
Prolonged  sen/,  w/o  contact  .. 
Pttysidan  starxlby  services  .... 
PtiysidanAeam  conference  .... 
PtiysiciarVleam  conferefKa  .... 
Physician  phorw  consultation 
Pttysician  phone  consultation 
Pttysician  phone  consultation 
Home  health  care  supervision 
Home  health  care  supennsion 

Hospice  care  supervision 

Hospice  care  supervision 

Nursing  tac  care  supervision  . 
Nursing  fac  care  supervision  . 

Prev  visit,  new,  infant 

Prev  visit,  new.  age  1-4  

Prev  visit,  new,  age  5-11  

Prev  visit,  new,  age  12-17  .... 
Prev  visit,  new,  age  18-39  .... 
Prev  visit,  new,  age  40-64  .... 

Prev  visit,  new,  65  &  over 

Prev  visit,  est,  infant  

Prev  visit,  est,  age  1-4 

Prev  visit,  est.  age  5-11  

Prev  visit,  est.  age  12-17 

Prev  visit,  est,  age  18-39  

Prev  visit,  est,  age  40-64 

Prev  visit,  est.  65  &  o>nr  

Preventive  counseling,  indiv  .. 
Preventive  counseling,  indiv  .. 
Preventive  counselirig.  indhr  .. 
Preventive  counseling.  irKMv  .. 
Preventive  counselirig,  group 
Preventive  counseling,  group 
Health  risk  assessment  test  ... 
Unlisted  preventive  service  .... 
Initial  care,  normal  newtx)m  .. 
NewtxKn  care,  not  in  hoep  .... 
Normal  newborn  care/hospital 
Newborn  discfMvge  day  hoep 

Attendance.  t)irth 

Newborn  resuscitation  

Lita/disability  evaluation 

Disability  examination  

Disability  examination  ....'. 

Unlisted  e&m  service 

Home  visit,  prenatal  

Home  visit,  postnatal  

Home  visit,  nb  care 

Home  visit,  resp  tfierapy 

Home  visit  mech  ventilator  .... 

Home  visit,  stoma  car* 

Home  visit,  im  infection 

Home  visit,  cath  maintain  

Home  visit,  sleep  studies 

Home  visit  day  life  activity  

Home  visit,  sini^m/lam  count 


Physician 

V/oik 

RVUs  3 


3.79 
0.76 
1.26 
2.02 
3.03 
1.77 
1.77 
1.71 
1.71 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.10 
1.73 
1.10 
1.73 
1.10 
1.73 
1.19 
1.36 
1.36 
1.53 
1.53 
1.88 
2.06 
1.02 
1.19 
1.19 
1.36 
1.36 
1.53 
1.71 
0.48 
0.98 
1.46 
1.96 
0.15 
0.25 
0.00 
0.00 
1.17 
1.26 
0.62 
1.50 
ISO 
2.93 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Facility 
PE  RVUs 


NA 
NA 
NA 
NA 
NA 
0.62 
0.59 
0.60 
0.61 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.43 
NA 
0.43 
NA 
0.43 
0.67 
0.46 
0.53 
0.53 
0.59 
0.50 
0.73 
0.80 
0.39 
0.46 
0.46 
0.53 
0.53 
0.59 
0.86 
0.19 
0.38 
0.56 
0.75 
0.06 
0.10 
0.00 
0.00 
0.38 
0.41 
0.20 
0.51 
0.46 
0.93 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Non- 
Facility 
PE  RVUs 


1.81 
0.48 
0.72 
1.06 
1.42 
1.44 
1.23 

NA 

NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.44 

NA 
1.44 

HA 
1.44 
1.69 
1.47 
1.51 
1.46 
1.53 
1.53 
1.71 
1.84 
1.01 
1.07 
1.04 
1.12 
1.16 
1.25 
1.35 
0.61 
0.85 
1.08 
1.32 
0.18 
024 
0.00 
0.00 

NA 
1.11 

NA 

NA 
0.50 

NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mai- 

Practice 

RVUs 


0.12 
0.03 
0.04 
0.06 
0.10 
0.06 
0.06 
0.06 
0.06 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.04 
0.06 
0.04 
0.06 
0.03 
0.05 
0.04 
0.04 
0.04 
0.05 
0.05 
0.06 
0.06 
0.03 
0.04 
0.04 
0.04 
0.04 
0.05 
0.05 
0.01 
0.02 
0.03 
0.04 
0.01 
0.01 
0.00 
0.00 
0.04 
0.06 
0.02 
0.05 
0.05 
0.11 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 


CPTV 
HCPCS2 


XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


99511  . 

99512  . 
99539  . 

99551  . 

99552  . 

99553  . 

99554  . 

99555  . 

99556  . 

99557  . 

99558  . 

99559  . 

Sf900U  . 

99561  . 

99562  . 

99563  . 

99564  . 

99565  . 

99566  . 

99567  . 

99568  . 
99569. 
A4211  . 
A4212  . 
A4214  . 
A4220. 
A4253 
A4256 
A4258 
A4259 
A4262 
A4263 
A4265 
A4270 
A4300 
A4301 
A4305 
A4306 
A4310 
A4311 
A4312 
A4313 
A4314 
A4315 
A4316 
A4320 
A4322 
A4323 
A4326 
A4327 
A4328 
A4330 
A4335 
A4338 
A4340 
A4344 
A4346 
A4347 
A4351 
A4352 
A4354 
A4355 
A4356 
A4357 
A4358 
A4359 


MOD 


Status 


Description 


Home  visit,  fecal/enema  mgmt  . 

Home  visit,  hemodialysis  

Home  visit,  nos  

Home  infus,  pain  mgmt,  iv/sc  ... 
Hm  infus  pain  mgmt.  epid/ith  .... 

Home  infuse,  tocolytic  tx 

Home  infus.  hormone/platelet  ... 
Home  infuse,  chemotheraphy  ... 

Home  infus.  antibio/fung/vir  

Home  infuse,  anticoagulant  

Home  infuse,  immunotherapy  ... 

Home  infus.  periton  dialysis 

Honie  infus.  entero  nutrition  ...., 

Home  infuse,  hydration  tx  , 

Home  infus.  parent  nutrition  .... 

Home  aJmin,  pentamidine 

Hme  infus,  antihemophil  agnt  .. 
Home  infus,  proteinase  inhib  ... 

Home  infuse,  iv  therapy 

Home  infuse,  sympaith  agent  ... 
Home  infus,  misc  drug,  daily  ... 

Home  infuse,  each  add!  tx 

Supp  for  self-adm  injections  .... 

Non  coring  needle  or  stylet 

30  CC  sterile  water/saline 

Infusion  pump  refill  kit 

Blood  glucose/reagent  strips  ... 

Calibrator  solution/chips 

Lancet  device  each 

Lancets  per  box  

Temporary  tear  duct  plug  

Permanent  tear  duct  plug  

Paraffin 

Disposable  endoscope  sheath  . 
Cath  impi  vase  access  portal  ... 
Implantable  access  syst  perc  .. 
Dhjg  delivery  system  >=50  ML 
Drug  delivery  system  <*5  ML  .. 

Insert  tray  w/o  bag/cath  

Catheter  w/o  bag  2-way  latex  .. 
Cath  w/o  bag  2-way  silicone  .... 

Catheter  w/t)ag  3-way 

Cath  w/drainage  2-way  latex  .., 
Cath  w/drainage  2-way  silcne  .. 

Cath  w/drainage  3-way  

Irrigation  tray  

Irrigation  syringe  

Saline  irrigation  sdutkm 

Male  external  catheter  

Fern  urinary  collect  dev  cup  .... 

Fem  urinary  collect  pouch  

Stool  collection  pouch 

Incontinence  supply  

Indwelling  catheter  latex  

Indwelling  catheter  special 

Cath  indw  foley  2  way  silicn  .... 

Cath  indw  foley  3  way  

Male  external  catheter  

Straight  tip  urine  catheter  

Coude  tip  urinary  catheter  

Cath  insertion  tray  w/t)ag 

Bladder  irrigation  tubing 

Ext  ureth  dmp  or  compr  dvc  ... 

Bedside  drainage  bag 

Urinary  leg  or  attdomen  bag  .... 
Urinary  suspensory  w/o  leg  b  .. 
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00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
.00 
00 
00 
00 
.00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
.00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

d.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Non- 
Facility 
PE  RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mai- 

Practne 

RVUs 


Gtobal 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.o6 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


^  OPT  eodM  and  dMCrtpHon*  only 
>Copyrl^  10B4  Amartcan  Oanlil 
»  ♦IndlcMM  RVU»  w  no>  u—  tof 
«  PE  RVU«  ■  PraaiM  ExpanM 


oopyiighl  2001  AnwrtcMi  Madteal  *— cdlton  Al  Mg/m  natarvd.  AppfcaW  FAHSPf  AHS  Apply. 
Hiaeriaton.  Al  rtghM  raaaivad  (001  lO-OMW) 


RaMlwa  VHua  UnNa. 


^CPT oodas  and  daacriptiona  only  ara  copyright  2001  Amarican  Madtcal  Aaaociation.  All  Rights  Raaarvad  Applicabia  FARS/DFARS  Apply. 
'Copyright  1994  Amarican  Dantal  AnodaHon.  AH  rights  rasanwd  (D011O-O9999) 
'♦Indlcatas  RVU*  ara  not  uaa  tor  Madlcala  paymantt. 
*PE  RVUs  •  Praclica  Expanaa  Ralaliva  Valua  UnHs. 


44006 


Federal  Register /Vol.  67,  No.  125 /Friday.  June  28.  2002  /  Proposed  Rules 


Federal  Register /Vol. '67,  No.  125 /Friday,  June  28,  2002  /  Proposed  Rules 


44007 


ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


A4361  .. 

A4362.. 

A4364.. 

A4367.. 

A4397.. 

A4398.. 

A4399.. 

A4400.. 

A4402.. 

A4404.. 

A4421  .. 

A4454.. 

A445S.. 

A4460. 

A4465. 

A4470. 

A4480.. 

A4550. 

A4556. 

A4557. 

A45S8. 

A4647. 

A4649. 

A4890. 

A5051  . 

A5052. 

A5053. 

A5054. 

A5055. 

A5061  . 

A5062. 

A5063. 

AS071  . 

A5072. 

A5073. 

A5081  . 

A5082. 

A5093. 

A5102. 

AS105. 

A5112. 

A5113. 

A5114. 

A5119. 

A5121 . 

A5122. 

A5123. 

A5126. 

A5131  . 

A6154. 

A6ig6. 

A6197 . 

A6198. 

A6199. 

A6203. 

A6204. 

A6205. 

A6206. 

A6207. 

A620e. 

A6209 

A6210 

A6211 

A6212 

A6213 

A6214 


MOO 


Status 


P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

B 

P 

P 

P 

B 

P 

R 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 


Description 


Ostoniy  face  plate 

Solid  skin  barrier 

Adhesive.  Hquid  or  equal 

Ostomy  t>elt _ 

Irrigatkm  supply  sleeve 

Ostomy  irrigation  bag 

Ostomy  irrig  cone/cath  w  brs 

Ostomy  irrigation  set 

Lutxicant  per  ounce 

Ostomy  ring  each 

Ostomy  supply  mtsc .... 

Tape  all  types  all  sizes  

Adhesive  remover  per  ounce 

Elastic  compression  bandage  .... 

Non-elastic  extremity  binder  

Gravtee  jet  washer 

Vabra  aspirator  

Surgical  trays  

Electrodes,  pair 

Lead  wires,  pair  

Conductive  paste  or  gel 

Supp-  paramagnetk:  contr  mat  .. 

Surgical  supplies 

Repair/maint  cont  henw  equip  ... 

Pouch  dsd  w  barr  attached 

CIsd  ostomy  pouch  w/o  barr 

CM  ostomy  pouch  faceplate  .... 

CIsd  ostomy  pouch  w/llange 

Stoma  cap 

Pouch  drainable  w  barrier  at  

OmMe  ostomy  pouch  wta  barr  .. 
Drain  ostomy  pouch  w/llanga  .... 

Urinary  pouch  w/barrier  

Urinaiy  pouch  w/o  barrier  

Urinary  pouch  on  barr  w/Hng  

Continent  stoma  plug 

Continent  stoma  catheter 

Ostomy  accessory  convex  insa 

BedskJe  drain  Ml  wAwo  tube  

Urinary  suspensory 

Urifwry  leg  t>ag  ~ 

Latex  leg  strap 

Foem/labric  leg  strap 

Skin  barrier  wipes  box  pr  50 

SoNd  skin  barrier  6x6 

SoM  skin  barrier  8x8 - 

Skin  barrier  with  flange  

Disk/loam  pad  -kx-  adhesive  .... 

AppNance  cleaner  

WouiKl  pouch  each 

Alginate  dressing  <s16  sq  in  .... 
Alginate  drsg  >16  <-48  sq  in  ... 

algirurte  dressing  >  48  sq  in  

Alginate  drsg  wound  fiNer  

Composite  drsg  <z  ie  sq  In  

Composite  drsg  >16<a48  sq  in 

Composite  drsg  >  48  sq  in  .'. 

Contact  layer  o  16  sq  in  

Contact  layer  >16<«  48  sq  In  ... 

Contact  layer  >  48  sq  in  

Foam  drsg  <:s16  sq  in  w/o  bdr  . 
Foam  drg  >16o48  sq  in  w/o  b 
Foam  drg  >  48  sq  in  w/o  brdr  ... 
Foam  drg  <=16  sq  in  w/tx>rder  . 
Foam  drg  >16<s48  sq  in  w/bdr 
Foam  drg  >  48  sq  in  w/bordar  .. 
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0.00 
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0.00 
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0.00 
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CPTV 
HCPCS2 


A6215. 

A6216  . 

A6217 . 

A6218. 

A6219. 

A6220. 

A6221  . 

A6222. 

A6223. 

A6224. 

A6228. 

A6229. 

A6230. 

A6234. 

A6235. 

A6236. 

A6237. 

A6238. 

A6239. 

A6240. 

A6241 . 

A6242. 

A6243. 

A6244. 

A6245. 

A6246. 

A6247. 

A6248. 

A6250. 

A6251  . 

A6252. 

A62S3. 

A6254. 

A6255. 

A6256. 

A6257. 

A6258. 

A62S9. 

A6260. 

A6261  . 

A6262. 

A6263. 

A6264. 

A6265. 

A6266. 

A6402. 

A6403. 

A6404. 

A6405. 

A6406. 

D0150 

D0240 

D0250 

D0260 

D0270 

D0272 

D0274 

D0277 

D0460 

00472 

00473 

D0474 

00480 

00501 

00502 

00999 


MOD 


Status 


P 

P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 


Description 


Foam  dressing  wound  filler 

Non-sterile  gauze<=16  sq  in 

Non-sterile  gauze>16<=48  sq  ... 
Non-sterile  gauze  >  48  sq  in  .... 

Gauze  <=  16  sq  in  w/t>order 

Gauze  >16  <=48  sq  in  w/bordr . 

Gauze  >  48  sq  in  w/border  

Gauze  <=16  in  no  w/sal  w/o  b  .. 
Gauze  >16<=48  no  w/sal  w/o  b 
Gauze  >  48  in  no  w/sal  w/o  b  ... 
Gauze  <=  16  sq  in  water/sal  .... 
Gauze  >16<:=48  sq  in  watr/sal .. 
GstUze  >  48  sq  in  water/salne  ... 
Mydrocolld  drg  <=16  w/o  bdr  .... 
Hydrocolld  drg  >16<=48  w/o  b  . 
Hydrocolld  drg  >  48  in  w/o  b  .... 
Hydrocolld  drg  <=  16  in  w/bdr  ... 
Hydrocolld  drg  >16<=48  w/bdr  . 
Hydrocolld  drg  >  48  in  w/bdr  .... 

Hydrocolld  drg  filter  paste 

Hydrocolloid  drg  filler  dry  

Hydrogel  drg  <=16  in  w/o  bdr  ... 
Hydrogel  drg  >16<=48  w/o  bdr  . 

Hydrogel  drg  >48  ir^  w/o  bdr 

Hydrogel  drg  <=  16  in  w/txlr 

Hydrogel  drg  >16<=48  in  w/b  ... 

Hydrogel  drg  >  48  sq  in  w/b  

Hydrogel  drsg  gel  filler 

Skin  seal  protect  moisturizr  

At>sorpt  drg  <=16  sq  in  w/o  b  ... 
Absorpt  drg  >16  <=48  w/o  bdr .. 
Absorpt  drg  >  48  sq  in  w/o  b  .... 
Absorpt  drg  <=16  sq  in  w/bdr  ... 
Absorpt  drg  >16<s48  in  w/bdr  .. 
Absorpt  drg  >  48  sq  in  w/bdr  .... 
Transparent  film  <=  16  sq  in  .... 

Transparent  film  >16<=48  in 

Transparent  film  >  48  sq  in 

Wound  cleanser  any  typia/size  .. 

Wound  filler  gel/paste  /oz  

Wound  filler  dry  form  /  gram  

Non-sterile  elastic  gauze/yd 

Non-sterile  no  elastic  gauze  

Tape  per  18  sq  inches 

Impreg  gauze  no  h20/sal/yard  .. 

Sterile  gauze  <=  16  sq  in  

Sterile  gauze>16  <=  48  sq  in  ... 

Sterile  gauze  >  48  sq  in 

Sterile  elastic  gauze/yd 

Sterile  non-elastic  gauze/yd 

Comprehensve  oral  evaluation  . 

Intraoral  occlusal  film 

Extraoral  first  film  

Extraoral  ea  additional  film  

Dental  bitewing  single  film  

Dental  bitewings  two  films  

Dental  bitewings  four  films 

Vert  bitewings-sev  to  eight  

Pulp  vitality  test 

Gross  exam,  prep  &  report  

Micro  exam,  prep  &  report 

Micro  w  exam  of  surg  margins  . 
Cytopath  smear  prep  &  report  .. 
HistopatfK)toglc  examinations  ... 
Other  oral  pathology  procedu  ... 
Unspecified  diagnostk:  proce  .... 
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CPTV 
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MOO 


D1510 

D1515 

D1520 

D1525 

D1550 

D2970 

02999 

D3460 

03999 

04260 

04263 

04264 

04268 

04270 

04271 

04273 

04355 

04381 

05911 

D5912 

05951 

05983 

D5984 

05985 

05987 

06920 

07110 

D7120 

07130 

07210 

07220 

07230 

07240 

07241 

07250 

07260 

D7291 

07940 

09110 

09230 

09248 

D9630 

D9930 

09940 

09950 

09951 

09952 

G0001 

G0002 

G0004 

Q0005 

G0006 

G0007 

G0008 

G0009 

G0010 

G0015 

G0016 

G0025 

G0026 

G0027 

G0030 

G0030 

G0030 

G0031 

G0031 


26 
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Status 
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A 

A 

A 

A 

A 

X 

X 

X 

A 

D 

B 

X 

X 

c 

A 
C 
C 
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Description 


Ph 
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Space  maintainer  fxd  unilat  

Fixed  bilat  space  maintainer 

Remove  unilat  space  maintain  . 
Remove  bilat  space  maintain  ... 
Recement  space  maintainer  ..?.. 

Temporary-  fractured  tooth  

Dental  unspec  restorative  pr 

Endodontk;  endosseous  implan 

Endodontic  procedure 

Osseous  surgery  per  quadrant  . 

Bone  repice  graft  first  site 

Borw  reptee  graft  each  add  ....■■■ 

Surgical  revision  procedure  

Pedicle  soft  tissue  graft  pr 

Free  soft  tissue  graft  proc 

Sut)epitt)elial  tissue  graft 

Full  mouth  det>ndement  

Localized  chemo  delivery  

Facial  nrHXilage  sectkxwl  

Facial  moulage  complete 

Feeding  aki  

Radiatkxi  apptk»tor  

Radiatton  shiekJ  

Radiatk>n  cone  k>cator 

Commissure  splint  

Dental  connector  bar  

Oral  surgery  single  tooth  

Each  add  tooth  extractnn 

Tooth  root  removal 

Rem  imp  tooth  w  mucoper  flp  ., 
Impact  tooth  remov  soft  tiss  .... 
Impact  tooth  remov  part  Ixxiy  .. 
Impact  tooth  remov  comp  bony 
Impact  tooth  rem  bony  w/comp 

Tooth  root  removal ^... 

Oral  antral  fistula  ck>sure 

Transseptal  fiberotomy  

Reshaping  bone  orthognathk: .. 

Tx  dental  pain  minor  proc 

Analgesia  

Sedatton  (non-iv) 

Other  drugs/medKaments 

Treatment  of  complk:atk>ns 

Dental  occlusal  guard  

Ocduskjn  analysis  

Limited  occlusal  adjustment 

Complete  occlusal  adjustment  . 
Drawing  bkxxl  for  specimen  .... 

Temporary  urinary  catheter  

ECG  transm  phys  review  &  irtt 

ECG  24  hour  recording 

ECG  transmi8Sk>n  &  analysis  .. 

ECG  phy  review  &  interpret 

Admin  influenza  virus  vac 

Admin  pneumococcal  vaccine  . 

Admin  hepatitis  b  vaccine 

Post  symptom  ECG  tracing  

Post  symptom  ECG  md  review 

Collagen  skin  test  kit 

Fecal  leukocyte  examinatkxi  ... 

Semen  analysis 

PET  imaging  prev  PET  single 
PET  imaging  prev  PET  single 
PET  imaging  prev  PET  single 
PET  imaging  prev  PET  multple 
PET  imaging  prev  PET  multple 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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0.00 

0.50 

0.52 

0.00 

0.00 

0.52 

0.00 

0.00 

0.00 

0.00 

0.52 

0.00 

0.00 

0.00 

0.00 

1.S0 

0.00 

0.00 

1.87 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.16 
NA 

na 

NA 
0.20 
0.00 
0.00 
0.00 

NA 
0.22 
0.00 
0.00 
0.00 
0.00 
0.52 
0.00 
0.00 
0.70 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

3.25 

7.69 

1.28 

6.22 

0.20 

0.00 

0.00 

0.00 

6.22 

0.22 

0.00 

0.00 

0.00 

0.00 

0.52 

0.00 

0.00 

0.70 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.03 

0.45 

0.07 

0.36 

0.02 

0.00 

0.00 

0.00 

0.36 

0.02 

0.00 

0.00 

0.00 

0.00 

0.04 

0.00 

0.00 

0.06 
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Descriptton 


PET  imaging  prev  PET  multple  ... 
PET  follow  SPECT  78464  singi  ... 
PET  foltow  SPECT  78464  singI  ... 
PET  follow  SPECT  78464  sIngI  ... 
PET  foltow  SPECT  78464  mult  ... 
PET  follow  SPECT  78464  mult  ... 
PET  foltow  SPECT  78464  mult  ... 
PET  follow  SPECT  76865  singI  ... 
PET  foltow  SPECT  76865  singI  ... 
PET  foltow  SPECT  76865  singI  ... 
PET  foltow  SPECT  78465  mult  ... 
PET  foltow  SPECT  78465  muH  ... 
PET  foltow  SPECT  78465  mult  ... 

PET  follow  comry  angto  sing 

PET  foltow  comry  angto  sing 

PET  follow  comry  angto  sing 

PET  follow  comry  angto  mult 

PET  foltow  comry  angio  mult 

PET  follow  comry  angto  mult 

PET  follow  myocard  perl  sing 

PET  follow  myocard  perl  sing  ...... 

PET  follow  myocard  perl  sing 

PET  follow  myocard  pert  mult  

PET  follow  myocard  pert  mult  

PET  follow  myocard  pert  mult  

PET  follow  stress  echo  singI  

PET  foltow  stress  echo  singI  

PET  follow  stress  echo  singI  

PET  follow  stress  echo  mult  

PET  follow  stress  echo  mult  

PET  follow  stress  echo  mult  

PET  follow  ventriculogm  sing  

PET  follow  ventriculogm  sing  

PET  follow  ventriculogm  sing  

PET  follow  ventriculogm  mult  ....... 

PET  follow  ventriculogm  mult  

PET  follow  ventriculogm  mult  

PET  following  rest  ECG  singI  

PET  following  rest  ECG  sing!  

PET  following  rest  ECG  sing!  

PET  following  rest  ECG  mult 

PET  following  rest  ECG  mult 

PET  following  rest  ECG  mult 

PET  follow  stress  ECG  singI  

PET  follow  stress  ECG  singI  

PET  follow  stress  ECG  sing!  

PET  follow  stress  ECG  mult  

PET  follow  stress  ECG  rhult  

PET  follow  stress  ECG  mult  

Residual  urine  by  ultrasound  

CA  screen:  pelvic/breast  exam  .... 

Prostate  ca  screening;  dre 

Psa,  total  screening  , 

CA  screen;  flexi  sigmoidscope  .... 

Colorectal  scm;  hi  risk  ind 

Colon  CA  screen;  barium  enema 
Colon  CA  screen;  barium  enema 
Colon  CA  screen;  barium  enema 

CA  screen;  fecal  Mood  test  

Oiab  manage  tm  per  indiv  ........... 

Oiab  manage  tm  ind/group  

Nett  pulm-rehab  educ;  ind  

Nett  pulm-rehab  educ:  group 

Nett;nutrition  guid,  initial  

Nett;nutrition  guid.subseqnt  

Nett;  psychosocial  consult  
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Gtobal 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.52 

0.52 

0.05 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.87 

0.70 

0.70 

006 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.60 

0.52 

0.52 

0.05 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.87 

0.70 

0.70 

0.06 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

ISO 

0.52 

0.52 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.87 

0.70 

0.70 

0.06 

XXX 

0.00 

000 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.52 

0.52 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.87 

a70 

0.70 

0.07 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.52 

0.52 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.87 

0.70 

0.70 

0.05 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.52 

0.52 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.87 

0.70 

0.70 

0.06 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.52 

0.52 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.87 

0.70 

0.70 

0.06 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.52 

0.52 

004 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.87 

0.70 

0.70 

0.06 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

NA 

0.88 

0.04 

XXX 

0.45 

0.17 

0.52 

0.01 

XXX 

0.17 

0.06 

0.37 

0.01 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.96 

0.51 

1.82 

0.05 

000 

3.70 

1.71 

7.97 

0.20 

000 

0.99 

NA 

2.65 

0.15 

XXX 

0.99 

0.34 

0.34 

0.04 

XXX 

0.00 

NA 

2.31 

0.11 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

NA 

0.82 

0.01 

.     XXX 

0.00 

NA 

0.48 

0.01 

XXX 

0.90 

0.35 

0.69 

0.03 

XXX 

0.27 

0.10 

0.29 

0.01 

XXX 

1.72 

0.66 

1.21 

0.05 

XXX 

1.29 

0.50 

0.95 

004 

XXX 

1.20 

0.46 

0.49 

0.03 

XXX 
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Description 


Nett  peychdogicaJ  testing 

Nett;  psychosocial  counsel  

Oiaucoma  scm  hgh  risk  dirsc  ... 
Otauooma  scm  hgh  risk  direc  ... 
Colon  ca  scm;  tMrium  enema  .. 
Colon  ca  scm;  barium  enema  .. 
Coton  ca  scm;  tMrium  enema  .. 

Coton  ca  scm  not  hi  rsk  Ind 

Coton  ca  scm;  barium  enema  .. 
Coton  ca  scm;  barium  enema  .. 
Coton  ca  scm;  barium  anama  .. 

Screen  oerv/vag  thin  layer 

Screen  cMhin  layer  by  MO  

PET  img  WhBO  sgl  puhn  ring  ... 
PET  img  WhBO  sgl  putm  ring  ... 
PET  img  WhBO  sgl  pukn  ring  ... 

Lung  image  (PET)  staging 

Lung  image  (PET)  staging 

Lung  image  (PET)  staging 

TrimnelKs) 

CORF  sMIed  nursing  seratoe  ... 

Single  eneiyy  x-ray  study 

Single  energy  n-mf  study 

Singto  energy  x-ray  study 

CT  scan,  bone  dsftsily  study  .... 
CT  scan,  bone  density  study  .... 
CT  scan,  bone  density  study  .... 
CT  scan,  bone  density  study  .... 
CT  scan,  bone  density  study  .... 
CT  scan,  bone  dertsity  study  .... 
Scr  c/v  cyto.autosy8  and  md  .... 

Scr  dv  cyto.thintayer.rsecr 

Scr  c/v  cyto.thinlayer.resa 

Scr  c/v  cyto.thinlayer.resa 

Scr  c/v  cyto,  automated  sys  

Scr  c/v  cyto,  autosys.  rsscr  

Pet  (or  rec  of  cotorectal  ca  

Pet  tor  rec  of  cotorectal  ca  

Pet  for  rec  of  cotorectal  ca  

Pet  for  lymphoma  stagirig 

Pet  for  lymphoma  staging 

Pet  for  lymphoma  staging 

Pet,  rec  of  melarwma/met  ca  ... 
Pet.  rec  of  melanoma/met  ca  ... 
Pet,  rec  of  melanoma/met  ca  ... 

Extml  counterpulse,  per  tx 

Hyperbaric  oz  tx;no  md  reqrd  ... 

Wound  ctosure  by  adhesive  

Stereo  radoisurgery.complete  ... 

Intensitymodulatedradistkxi  

OPPS  Service.sched  team  conf 

OPPS/PHP;activity  therapy 

OPPS/PHP;  train  &  educ  serv  .. 

Intensitymodulatedradiation  

MD  recertificatton  HHA  PT  

MD  certification  HHA  patient  ... 
Home  health  care  superviston  .. 

Hospice  care  supervteton 

Ocular  photdynamicTx  2nd  eye 

TrarapuppHlary  thermotx  

Dstiy  eye  lesn.fdr  vssi  tech  ..„. 
Dstry  mdr  drusen,photocoag  ... 

Xray  Iwr  extrmty-fuH  Ingth  

Xray  Iwr  extrmty-fuH  Ingth  

Xray  Iwr  extrmty-tuH  Ingth  

Immunizatton  administration  .... 
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1.20 
1.11 
0.45 
0.17 
0.99 
0.99 
0.00 
3.70 
0.99 
0.99 
0.00 
0.00 
0.42 
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0.00 
1.87 
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0.00 
0.17 
0.08 
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0.M 
0.25 
0.25 
0.00 
0.22 
0.22 
0.00 
0.42 
0.00 
0.00 
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0.00 
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0.00 
1.87 
1.87 
0.00 
1.50 
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0.M 
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0.00 
0.45 
0.00 
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0.00 
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0.00 
0.45 
0.67 
1.73 
1.73 
0.47 
0.00 
0.00 
0.M 
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0.46 
0.38 
0.21 
0.06 

NA 
0.34 

NA 
1.71 

NA 
0.38 

NA 
0.00 
0.19 

NA 
0.52 

NA 

NA 
0.70 

NA 
0.07 
0.03 

NA. 
0.11 

NA 

NA 
0.13 

NA 

NA 
0.11 

NA 
0.19 
0.00 
0.00 
0.00 
0.00 
0.00 

NA 
0.58 

NA 

NA 
0.72 

NA 

NA 
0.58 

NA 
0.03 
0.00 
0.19 
0.00 
0.00 
0.00 
0.00 
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0.00 

NA 

NA 

NA 

NA 
0.22 
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0.00 

0.00 
0.00 


Non- 

Fadlity 

CRV(Js 


PE 


0.72 
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0.34 
2.31 
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0.70 
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0.25 
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Description 


Immunization  admin.each  add  ... 

Immunization  oral/intranasal  

Endoscopicstudyswallowfunctn  .. 
Sensorytestingendoscopicstud  .. 

Clinicalevalswailowingfunct 

Evalofswallowingwithradioopa  ... 
Evalofptforprescipspeechdevi  .... 

Patientadapation&trainforspe 

Reevaluationofpatientusespec  ... 

Evalofpatientprescipofvoicep  

Modifortraininginusevoicepro  

Screeningmammographydigitai  .. 
Screeningmammographydigital  .. 
Screeningmammographydigitai .. 
Screenmammographyfilmdigital  . 
Diagnosticmammographydigital  . 
Diagnosticmammographydigital  . 
Diagnosticmammographydigital  . 
Diagnosticmammographyfilmpro 
Diagnosticmammographyfilmpro 
Diagnosticmammographyfilmpro 
Diagnosticmammographydigital  . 
Diagnosticmamnnographydigital  . 
DiagnosticmamnfK)graphydigital  . 
Diagnostic  mammography  film  .. 
Diagnostic  mammography  film  .. 
Diagnostic  mammography  film  .. 
PET  img  WhBD  ring  dxtung  ca  .. 
PET  img  WhBD  ring  dxlung  ca  .. 
PET  img  WhBD  ring  dxlung  ca  .. 

PET  img  WhBD  ring  init  lung 

PET  inng  WhBD  ring  init  lung  ..... 

PET  img  WhBD  ring  init  lung 

PET  inrtg  WhBD  ring  restag  lun  . 

PET  img  WhBD  ring  restag  lun  . 

PET  inrtg  WhBD  ring  restag  lun  . 

PET  img  WhBD  ring  dx  colorec  . 

PET  img  WhBD  ring  dx  colorec  . 

PET  img  WhBD  ring  dx  cotorec  . 

PET  img  WhBD  ring  init  coire  .... 

PET  img  WhBD  ring  init  coIre  .... 

PET  img  WhBD  ring  init  coIre  .... 

PETimg  whbd  restag  col 

PETimg  whbd  restag  col 

PETimg  whbd  restag  col 

PET 

PET 

PET 

PET 

PET 

PET 

PET 

PET 

PET 

PET 

PET 

PET 

PET 

PET 

PET 

PET 

PET 

PET 

PET 

PET 

PET 


mg  WhBD  ring  dx  melanom 
mg  WhBD  ring  dx  melanom 
mg  WhBD  ring  dx  melanom 

mg  WhBD  ring  init  melan 

mg  WhBD  ring  init  melan  .... 
mg  WhBD  ring  init  melan  .... 
mg  WhBD  ring  restag  mel 
mg  WhBD  ring  restag  met 
mg  WhBD  ring  restag  mel 
mg  WhBD  ring  norwov  ind 
mg  WhBD  ring  noncov  ind 
mg  WhBD  ring  noncov  ind 
mg  WhBD  ring  dx  lymphom 
mg  WhBD  ring  dx  lymphom 
mg  WhBD  ring  dx  lymphom 
mg  WhBD  ring  init  lymph  .. 
mg  WhBD  ring  init  lymph  .. 
mg  WhBD  ring  init  lymph '.. 
mg  WhBD  ring  rests  lymp 
mg  WhBD  ring  rests  lymp 
mg  WhBO  ring  rests  lymp 


Physician 

Facility 
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Non- 

Mal- 
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practice 
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PE  RVUs 

RVUs 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.74 

2.04 

0.07 

XXX 

1.50 

0.74 

204 

0.07 

XXX 

1.35 

0.74 

2.01 

0.04 

XXX 

0.99 

0.55 

1.11 

0.03 

XXX 

1.01 

0.55 

1.82 

0.03 

XXX 

1.35 

0.74 

2.01 

0.04 

XXX 

0.99 

0.55 

1.11 

0.03 

XXX 

0.70 

NA 

2.90 

0.09 

XXX 

0.70 

0.27 

0.27 

0.03 

XXX 

0.00 

NA 

2.63 

0.06 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.87 

NA 

2.92 

0.09 

XXX 

0.87 

0.34 

0.34 

0.03 

XXX 

0.00 

NA 

2.59 

0.06 

XXX 

0.69 

NA 

1.62 

0.09 

XXX 

0.69 

0.27 

0.27 

0.03 

XXX 

0.00 

NA 

1.35 

0.06 

XXX 

0.70 

NA 

2.36 

0.06 

XXX 

0.70 

0.27 

0.27 

0.03 

XXX 

0.00 

NA 

2.09 

0.05 

XXX 

0.58 

NA 

1.31 

0.08 

XXX 

0.58 

0.22 

0.22 

0.03 

XXX 

0.00 

NA 

1.09 

0.05 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.58 

0.58 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.58 

0.58 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.58 

0.58 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.58 

0.58 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.58 

0.58 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.58 

0.58 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.58 

0.58 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.58 

0.58 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

^  0.00 

0.00 

XXX 

1.50 

0.58 

0.58 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

NA 

1.01 

0.04 

XXX 

1.50 

0.58 

0.58 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.58 

0.58 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.58 

0.58 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.58 

0.58 

0.04 

XXX 

0.00 

0.00 

0.00 

0.00 

XXX 
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ADDENDUM  B.— RELATIVE  VALUE  UNtTS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CF»TV 
HCPCS2 


Q0223  . 

00223  . 
G0223  . 
G0224 

00224  . 
00224 

00225  . 
00225  . 

00225  . 

00226  . 
00226  . 

00226  . 

00227  . 
00227  . 

00227  . 

00228  . 
00228  . 

00228  . 

00229  . 
00229  . 

00229  . 

00230  . 
00230  . 

00230  . 

00231  . 

00231  . 
00231 

00232  . 
00232 

00232  . 

00233  . 
00233  . 

00233  . 

00234  . 
00234  . 
00234  . 
00236  . 
00236  . 

00236  . 

00237  . 

00238  . 
00238  . 

00240  . 

00241  . 
Q0242  . 

00243  . 

00244  . 
00245 
00246 
00247 
00248 
O0249 

ooeso 

Q02S1 
00252 
00252 
Q0252 
00253 
00253 
00253 
00254 
00254 
00254 
00255 
00255 
00255 


MOD 
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26 
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26 

TC 
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TC 
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26 
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26 
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Status 


Description 


C 

A 

C 

C 

A 

C 

C 

A 

C 

C 

A 

C 

C 

A. 

C 

C 

A 

C 

C 

A 

C 

C 

A 

C 

C 

A 

C 

C 

A 

C 

C 

A 

C 

C 

A 

C 

A 

A 

A 

A 

C 

C 

A 

A 

X 

X 

X 

R 

R 

R 

R 

R 

R 

I 

M 

N 

N 

C 

A 

C 

C 

A 

C 

N 

N 
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PET  img  WhBD  reg  ring  dx  hea 

PET  img  WhBD  reg  ring  dx  hea 

PET  img  WhBD  reg  ring  dx  hea 

PETimg  WhBD  reg  ring  ini  hea  

PETinig  WhBD  reg  ring  ini  hea  

PETimg  WhBD  reg  ring  ini  hea  

PET  img  WhBD  ring  restag  hea  

PET  img  WhBD  ring  restag  hea  

PET  img  WhBD  ring  restag  hea 

PET  img  WhBD  dx  esophag 

PET  img  WhBD  dx  esophag »... 

PET  img  WhBD  dx  esophag 

PET  img  whbd  ini  esopha ~ 

PET  img  *»htxj  ini  esopha 

PET  img  whbd  ini  esopha 

PET  img  WhBD  ring  restg  esop  

PET  img  WhBD  ring  restg  esop  

PET  img  WhBD  ring  restg  esop  

PET  img  metabolic  brain  ring  .....^ 

PET  img  metabolic  brain  ring  , 

PET  img  metabolic  brain  ring  , 

PET  myocard  viability  ring  , 

PET  myocard  viability  ring  

PET  myocard  viaWlrty  ring  

PET  WhBD  cokxec;  gamma  cam 

PET  WhBD  colorec;  gamma  cam 

PET  WhBD  colorec:  ganrwna  cam 

PET  WhBD  lymphoma;  gamma  cam 
PET  WhBD  lymphoma:  gamma  cam 
PET  WhBD  lymphoma:  gamma  cam 
PET  WhBD  melanoma:  gamma  cam 
PET  WhBD  melanoma:  gamma  cam 
PET  WttBD  melanoma:  gamma  cam 
PET  WhBD  pulm  nod:  gamma  cam  . 
PET  WhBD  pulm  nod:  gamma  cam  . 
PET  WhBD  puhn  nod;  gamma  cam  . 

dHjital  film  convert  dtag  ma 

digital  film  convert  diag  ma — 

digital  film  convert  dteg  ma 

Therapeutic  procd  stig  endur  

Olh  rasp  proc,  indiv  

Olh  resp  proc.  group 

Critic  care  by  MD  transport 

Each  addMonal  30  minutes  

MuMsourca  photon  ster  plan  

MuKisour  photon  stero  treat 

Obeenr  care  by  facility  topt 

Initial  foot  exam  pOops 

FoNowup  eval  of  fool  pi  lop  

Routine  footcare  pi  w  lope 

Demonstrate  use  home  INR  mon  ..... 

Provide  test  materiai.equipm  

MD  review  interpret  of  test  

Stereotactic  radiosurgery 

PET  image  breast  initial  dx 

PET  Image  breast  initial  dx 

PET  image  breast  initial  dx 

PET  image  brsl  dection  recur 

PET  image  brst  dection  recur 

PET  image  brst  dection  recur 

PET  image  brst  eval  to  tx 

PET  image  brst  eval  to  bi 

PET  image  brst  eval  to  be  

Ser)80fy  nerve  conduction  tst  

Sensory  nerve  conduction  1st 

'Sensory  nerve  conduction  tst 


Pfiysidan 

Wort( 

RVUs3 


0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

ISO 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

ISO 

0.00 

0.00 

ISO 

0.00 

0.00 

ISO 

0.00 

0.06 

0.06 

0.00 

O.M 

0.00 

0.00 

4.00 

2.00 

0.00 

0.00 

0.00 

0.88 

0.45 

0.50 

0.00 

0.00 

0.18 

0.00 

0.00 

0.00 

0.00 

0.00 

1.87 

0.00 

0.00 

1.87 

0.00 

0.00 

0.00 

0.00 


Facility 
PE  RVUs 


0.00 
0.58 
0.00 
0.00 
0.58 
0.00 
0.00 
0.58 
0.00 
0.00 
0.58 
0.00 
0.00 
0.58 
0.00 
0.00 
0.58 
0.00 
0.00 
0.58 
0.00 
0.00 
0.58 
0.00 
0.00 
0.58 
0.00 
0.00 
0.58 
0.00 
0.00 
0.58 
0.00 
0.00 
0.58 
0.00 
NA 
0.02 
NA 
NA 
0.00 
0.00 
1.55 
0.77 
0.00 
0.00 
0.00 
0.32 
0.16 
0.21 
NA 
NA 
0.07 
0.00 
0.00 
0.00 
0.00 
0.00 
0.58 
0.00 
0.00 
0.58 
0.00 
0.00 
O.W 
0.00 


Non- 
Faculty 
PE  RVUs 


0.00 

0.58 

0.00 

0.00 

0.58 

0.00 

0.00 

0.58 

0.00 

0.00 

0.58 

0.00 

0.00 

0.58 

0.00 

0.00 

0.58 

0.00 

0.00 

0.58 

0.00 

0.00 

0.58 

0.00 

0.00 

0.58 

0.00 

0.00 

0.58 

0.00 

0.00 

0.58 

0.00 

0.00 

0.58 

0.00 

0.45 

0.02 

0.43 

0.49 

0.00 

0.00 

1.55 

0.77 

0.00 

0.00 

0.00 

0.75 

0.51 

0.54 

2.92 

2.08 

0.07 

0.00 

0.00 

0.00 

0.00 

0.00 

0.58 

0.00 

0.00 

0.58 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.02 

0.01 

0.01 

0.02 

0.00 

0.00 

0.14 

0.07 

0.00 

0.00 

0.00 

0.05 

0.02 

0.05 

0.01 

0.01 

0.01 

0.00 

0.00 

0.00 

0.00 

0.00 

0.07 

0.00 

0.00 

0.07 

0.00 

0.00 

0.00 

0.00 


Olobal 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS* 


09001 

09002 

G9003 

09004 

09005 

09006 

09007 

09008 

09009 

09010 

G9011 

09012 

G9016 

J3370  . 

M0064 

P3001  . 

00035 

Q0035 

Q0035 

O0091 

Q0092 

R0070 

R0075 

R0076 

V2520. 

V5299. 

V5362. 

V5363. 

V5364. 


MOD 


26 

TC 


Status 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
N 
R 
A 
A 
A 
A 
A 
A 
A 
C 
C 
B 
P 
R 
R 
R 
R 


Description 


MCCD,  initial  rate 

MCCD,  maintenance  rate  

MCCD,  risl(  adj  hi,  Initial  

MCCD,  risk  adj  lo,  initial  

MCCD,  risk  adj,  maintenance  .. 

MCCD,  Home  monitoring 

MCCD,  sch  team  conf  

Mccd.phys  coor-care  ovrsght  ... 

MCCD,  risk  adj,  level  3 

MCCD,  risk  adj,  level  4 

MCCD,  risk  adj,  level  5 

Other  Specified  Case  Mgmt  .... 
Demo-smoking  cessation  coun 

Vancomycin  hd  injeciton  

Visit  for  drug  monitoring 

Screening  pap  smear  by  phys  . 

Cardiokymography  

Cardiokymography  

Cardiokymography  

Obtaining  screen  pap  smear  ... 

Set  up  port  xray  equipment  

Transport  portable  x-ray  

Transport  port  x-ray  multipl 

Transport  portable  EKG 

Contact  lens  hydrophilic 

Hearing  sen/ice  

Speech  screening  

Language  screening  

Dysphagia  screening  


Physician 

Wori< 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.42 
0.17 
0.17 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Facility 
PE  RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.12 
0.19 

NA 
0.07 

NA 
0.14 

NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Non- 
Facility 
PE  RVUs 


Mal- 

Practkse 

RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.26 
0.19 
0.47 
0.07 
0.40 
0.68 
0.33 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.01 
0.01 
0.03 
0.01 
0.02 
0.01 
0.01 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


^  OPT  codes  and  descriptions  only  are  copynght  2001  American  Medical  Association.  All  Rights  Resen«d.  Applicable  f  ARSIJFARS  Apply. 
'Copyright  1994  American  Dental  Association.  All  nghts  reserved(D01 10-09999). 
'^Indicates  RVUs  are  not  use  for  Medicate  payments. 
■*PE  RVUs  =  Practice  Expense  Relative  Value  Units. 
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*  PE  RVUs  <  Practice  Expense  Relative  Value  Units. 
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REMINDERS 

The  itefns  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  28,  2002 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Agency  information  collection 
activities: 

Reporting  and  recordlceeping 
requirements:  published  6- 
28-02 
Air  programs: 
Stratospheric  ozone 
protectlor>— 
IMethyl  bromide: 
allowances  to  produce 
for  developing  countries: 
published  4-29^)2 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
CenlMrs  tar  Medlcere  A 


Medkare  and  medicaid: 
Physician  fee  schedule: 
practice  expense  survey 
data  criteria  for 
submssion:  published  6- 
28^)2 
INTERIOR  DEPARTMENT 
Flah  and  WIMIHe  Servtoe 
Endangered  and  threatened 
species: 
Critical  habitat 
desigrtations— 
Monterey  spineflower 

published  5-29^ 
Scotts  Valley  sptneflower 
published  5-29-02 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Federal  old  age,  survivors, 
and  disability  insurance- 
Respiratory  system 
listings:  expiration  date 
extension:  published  6- 
28-02 
TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 
Alternate  hull  examination 
program  for  passenger 
vessels,  and  underwater 
surveys  for  nautical  school, 
offshore  supply,  passenger 
and  sailing  scfiool  vessels: 
published  4-29-02 
Navigation  and  navigable 
waters:  technical 
amendments,  etc.:  publiahed 
6-18-02 
TREASURY  DEPARTMENT 
internal  Revenue  Servloe 
Income  taxes: 


Consolidated  return 
regulations- 
Agent  for  subsidiaries  of 

an  affiliated  group; 

published  6-28-02 

RULES  GOING  INTO 
EFFECT  JUNE  30.  2002 

LABOR  DEPARTMENT 
Mine  Sataly  and  HaaHn 
Adminiatratlon 
Education  and  training: 

Hazard  communication 
(HazCom);  effective  date 

'   delay:  published  8-28-01 

POSTAL  SERVICE 

Domestic  Mail  Manual 
Poetal  zones:  determination 
method:  daiificalion: 
pubished  4-26-02 
Domestic  MaH  Manual: 
Automated  flais:  new 
specifications;  published 
6-12-02 
Rale,  fee,  and  dassification 
changes;  published  4-16- 
02 
International  Mail  Manual: 
Special  service  fees; 
changes:  published  6-5-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 


Livestocfcand  poultry  disease 

control: 

Foot-and-mouth  disease: 
indemnification:  comments 
due  by  7-1-02;  published 
5-1-02  (FR  02-10724J 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
inspection  Servloa 
Plant-related  quarantine, 

domestic: 

Kamal  bunt  comments  due 
by  7-1-02;  published  5-1- 
02  [FR  02-10723] 
COMMERCE  DEPARTMENT 
Cenaua  Bureau 
Document  certification 

process;  comments  due  by 

7-5-02;  published  6-4-02 

[FR  02-13603] 

COMMERCE  DEPARTMENT 

National  Oeeanle  and 
Atmoapherie  Administration 

Fishery  consen/ation  and 
management: 
Caribbean.  Gulf  of  Mexico, 

and  South  Atlantic 

fisheries- 


Puerto  Rico  and  U.S. 
Virgin  Islands; 
envirorwnental  impact 
statement:  scoping 
meetings:  comments 
due  by  7-1-02; 
published  5-31-02  [FR 
02-13707]' 
COMMERCE  DEPARTMENT 


Fisheiy  conservation  and 
management: 
Northeastern  United  States 


Northeast  muMspectes; 
comments  due  t>y  7-5- 
02;  pubished  6-5-02 
[FR  02-14050] 
COMMERCE  DEPARTMENT 


Almeapharle  AdmMatration 

Fishery  conservation  and 
management: 
West  Coast  Stales  and 
Western  Pacific 
fisheries- 
Western  Pacific  pelagic; 
comments  due  by  7-3- 
02;  published  6-3-02 
[FR  02-13854] 

DEFENSE  DEPARTMENT 

Grant  and  agreement 
regulations: 
Technology  Investment 


due  by  7-1-02;  published 

4-30-02  [FR  02-10280] 
ENERGY  DEPARTMENT 
Aquisition  regulations: 
Classified  infonnation 

security  violations;  civH 

penalties  assessment: 

procedural  rules; 

comments  due  by  7-1-02; 

published  4-1-02  [FR  02- 

07764] 

ENERGY  DEPARTMENT 

Federal  Energy  negulatory 

Commieeion 

Natural  Gas  Policy  Act: 
Short-term  and  interstate 
natural  gas  transportation 
services;  regulation; 
comments  due  by  6-30- 
02;  published  6-7-02  [FR 
02-14176] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  additives— 
Reformulated  gasoline 
covered  area  provisions; 
modifications;  comments 
due  by  7-5-02; 
published  6-4-02  [FR 
02-13977] 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
sut)mittai 


Regional  haze  rule; 
Western  States  and 
eligible  Indian  Tribes; 
sulfur  dioxide 
milestones  and 
baci(8top  emissions 
trading  program: 
comments  due  by  7-5- 
02;  published  5-6-02 
[FR  02-10872] 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Aiasia;  comments  due  by 

7-3-02;  published  6-3-02 

[FR  02-13698] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 
CaMomia;  comments  due  by 

7-5-02;  published  6-4-02 

[FR  02-13796] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  arxl 
promulgation;  various 
States: 
California;  comments  due  by 

7-5-02;  published  6-4-02 

[FR  02-13799] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
^tes: 

Indiana;  comments  due  by 
7-1-02;  published  5-31-02 
[FR  02-13516] 

ENVmONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Indiana;  comments  due  by 

7-1-02;  published  5-31-02 

[FR  02-13517] 

Montana:  comments  due  by 

7-1-02;  published  5-2-02 

[FR  02-10333] 
Montana:  correction; 

comments  due  by  7-1-02; 

published  6-14-02  [FR  02- 

15091] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Comnwn  earner  services: 
Satellite  comirujnications— 
Alaska:  domestk:  satellite 
earth  stattons  Kcensing 
in  bush  communities; 
comments  due  by  7-1- 
02;  published  5-30O2 
[FR  02-13298] 
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TelecommunicatkKts  Act  of 
1996;  implementation — 

Universal  service:  rural 
health  care  support 
mechanism;  comments 
due  by  7-1-02; 
published  5-15-02  [FR 
02-12096] 
Digital  television  stations;  table 
of  assignments: 
South  Dakota:  comments 
due  by  7-1-02;  published 
5-15-02  [FR  02-11975] 
Television  broadcasting: 
Digital  television  construction 
deadline  extension 
requests;  denial  polk:y; 
comments  due  by  7-5-02; 
published  6-4-02  [FR  02- 
13908] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Labeling  of  drug  products 
(OTC)- 

Standardized  format; 
compliance  dates 
partially  delayed; 
comments  due  by  7-5- 
02;  published  4-5-02 
(FR  02-08193] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medk^l  devk^s: 
Dental  devices — 
Intraoral  devk»s  for 
snoring  and/or 
ot>structive  sleep  apnea; 
classification;  comments 
due  by  7-5-02; 
published  4-5-02  [FR 
02-08347] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  insurance  reform: 
Health  Insurance  Portability 
and  Accountability  Act  of 
1996— 

Electronk:  transactions 
and  code  sets 
standards;  nradHksatrons; 
comments  due  by  7-1- 
02;  published  5-31-02 
[FR  02-13614] 
Transactions  and  code  set 
standards  for  electronk: 
transactkxis; 
modificatk>ns:  comments 
due  by  7-1-02; 
published  5-31-02  [FR 
02-13615] 
INTERIOR  DEPARTMENT 
nsh  and  Wildlife  Servloe 
Endangered  and  threatened 
species: 
Critk:al  habitat 
desigrwtkxis— 


Appalachian  elktoe: 
comments  due  by  7-1- 
02;  published  5-16-02 
[FR  02-12175] 
INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulations: 
Assateague  Island  Natkmal 
Seashore,  MD  and  VA; 
personal  watercraft  use; 
comments  due  by  7-5-02; 
published  5-6-02  [FR  02- 
11046] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sut}missions: 

Kentucky;  comments  due  t>y 
7-5-02;  published  6-4-02 
[FR  02-13986] 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Aliens: 
Lat>or  certifk^ation  for 
permanent  empk}yment  in 
U.S.;  new  system 
implementation;  comments 
due  by  7-5-02;  published 
5-6-02  [FR  02-10570] 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Wendell  H.  Ford  Aviatkin 
Investment  and  Reform  Act 
for  21st  Century: 
implementatk>n: 
.  Discriminatk>n  complaints: 
handling  procedures: 
comments  due  by  6-30- 
02;  published  6-13-02  [FR 
02-14950] 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemaking  communicatkxis 
improvements;  comntents 
due  by  7-1-02;  published  5- 
30-02  [FR  02-13468] 
SOCIAL  SECURITY 
ADMINISTRATION 
Supplemental  security  income: 
Aged,  blind,  and  disabled- 
Access  to  infonnatk)n  hekl 
t>y  financial  institutkms; 
comments  due  by  7-1- 
02;  published  5-2-02 
[FR  02-10842] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Buffak)  Captain  of  Port 
Zone.  NY;  security  zones; 
comments  due  by  7-1-02; 
published  5-30-02  [FR  02- 
13515] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvortfiiness  (Krectives: 


Air  Tractor,  Inc.;  comments 
due  by  7-5-02;  published 
6-4-02  [FR  02-13423] 

Air  Tractor,  Inc.;  correctkm; 
comments  due  tiy  7-5-02; 
published  6-20-02  [FR 
.02-13423) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
7-1-02;  published  5-15-02 
[FR  02-12068] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France; 

comments  due  by  7-1-02; 

publisheH  5-2-02  [FR  02- 

10649] 
McDonnell  Douglas; 

comments  due  by  7-1-02; 

published  5-2^02  [FR  02- 

10248] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  7-1-02; 
published  5-15-02  [FR  02- 
12070] 

TRANSPORTATION 
DEPARTMENT 
FSdsral  Aviation 
Administration 

Airworthiness  directives: 
Raytheon;  comntents  due  by 
7-5-02;  published  5-29-02 
[FR  02-13289] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Bell:  comments  due  t>y  7-1-02; 
published  4-30-02  [FR  02- 
10533] 
TRANSPORTATION 
DEPARTMENT 
Nstional  Highway  Traffic 
Safety  Administration 
Confklential  business 
information;  comments  due 
by  7-1-02;  published  4-30- 
02  [FR  02-10181] 
Motor  vehkde  safety 
standards: 

ChikJ  restraint  systems — 
Improved  test  dumies, 
new  or  revised  injury 
criteria,  and  extended 
chikl  restraints 
standards;  comments 
due  by  7-1-02; 
published  5-1-02  [FR 
02-10507] 


Skle  and  rear  impact 
safety  protection 
requirements;  comments 
due  by  7-1-02; 
published  5-1-02  [FR 
02-10506] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  materials 
transportatron— 
Offerors  and  transporters; 
security  requirements; 
correctk)n;  comments 
due  by  7-3-02; 
published  5-23-02  [FR 
02-13003] 
TREASURY  DEPARTMENT 
Currency  and  financial 
transactk>ns;  financial 
reporting  and  recordkeeping 
requirenwnts: 
USA  PATRIOT  Act; 
imptementatkKV— 
Anti-money  laurxlering 
programs  for  certain 
foreign  accounts;  due 
diligeiv;e  polkaes, 
procedures,  and 
controls;  comments  due 
by  7-1-02:  published  5- 
30-02  [FR  02-13411] 

VETERANS  AFFAIRS 
DEPARTMENT 

Fisher  Houses  and  other 
temporary  todging;  veterarts 
use;  comments  due  by  7-1- 
02;  published  4-30-02  [FR 
02-10597] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put>lk:  bHts  from  the  current 
sessk>n  of  Congress  whnh 
have  become  Federal  laws.  It 
may  t)e  used  in  conjurx^tnn 
with  "PLUS"  (Publk:  Laws 
Update  Senm^e)  on  202-523- 
6641.  This  list  is  also 
available  online  at  hOpJI  ' 
¥mfw.nara.gov/fedre^' 
plawcun.htnU. 

The  text  of  laws  is  not 
put>lished  in  ttie  Federal 
Regislsr  but  may  be  ordered 
in  "slip  law"  Ondivklual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offk:e,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made 
available  on  tt>e  Internet  from 
GPO  Access  at  htlpJ/ 
www.aooess.gpo.gov/nara/ 
naraOOS.Mml.  Some  laws  may 
not  yet  be  available. 

S.  2431/PJ.  107-196 

Mychal  Judge  Poine  and  Fire 
Ctu^)lains  Publk;  Safety 


vi 
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Officers'  Benefit  Act  of  2002 
(June  24.  2002;  116  Stat. 
719) 

H.R.  3275/P.L.  107-197 
To  imptement  the  International 
Convention  for  the 
Suppression  of  Terrorist 
Bombings  to  strengthen 
criminal  laws  relating  to 
attacks  on  places  of  public 
use.  to  Implement  the 
international  Convention  of  the 
Suppression  of  the  Financing 


of  Terrorism,  to  combat 
terrorism  and  defend  the 
Nation  against  terrorist  acts, 
and  for  ottier  purposes.  (June 
25,  2002:  116  Stat.  721) 

Last  List  June  21,  2002 


Public  L«w«  Electronic 
Notification  Servica 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscritM.  go  to  http:// 
hydra.gsa.gov/archives/ 
publavrs-l.html  or  send  E-maP 
to  listMrvOlictaerv.gsa.gov 


with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 


:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
avaiiat>le  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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